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24,  §§  4. 11)  Non-Intercourse  Act 
306,  307,  312 

1810,  May  1  (2  Stat  at  L.  605, 606,  chap. 

39,  §  4)    Non-Intercourse  Act 

....806.  809.  312 

1810,  Nov.  2.    Pres.   Madison's   Proc. 

permitting  intercourse  with  France    807 
1818,  July  22  (3  Stat  at  L.  21,  chap.  14, 

§8)    Consolidation  of  actions 709 

1815,  March  3  (8  Stat,  at  L.  224.  chap. 
77)  Repealing  discriminating  im- 
port duties 308.809 

1816,  Apr.  19  (3  Stat,  at  L.  289)  An  Act 
relating  to  the  formation  of  In- 
diana btate  Gk)verD  men  t Ill 

1816,  Dec.  11  (3  Stat,  at  L.  399)  Act  ad- 
mitting Indiana Ill 

1817,  March  8  (8  Stat  at  L.  361,  chap. 

39)    Law  relating  to  imports 308 

1818,  Apr.  18  (3  Stat,  at  L.  428)  An  Act 
relating  to  the  formation  of  111. 
State  Government Ill 

1818,  July  24.  Pres.  Monroe's  Proc.  re- 
moving duties  from  Bremen  im- 
ports     808 

1818,  Dec.  3  (3  Stat  at  L.  536)  Act  ad- 
mitting IHinois Ill 

1819,  Feb.  16  (3  Stat,  at  L.  482)  Dele- 
^tes  from  Mich.  Ter Ill 

1819,  Feb.  22  (8  Stat  at  L.  252, 254, 256) 
Treaty  between  U.  S.  and  Spain, 
art.  3,  art  6 112,288-290,  294 

1819,  March  3  (3  Stat  at  L.  520)    Sale 

of  Military  sites 1019 
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1888, 
1824, 

1824, 

1825. 
1827, 
1828, 
1828, 
1828, 
1829, 
1829, 
1829, 
1880, 

1880, 

1880, 

1880, 

1838, 

1885, 

1885, 

1886, 
1886, 

1886, 

1886, 

1887. 

1888, 

1888, 
1889. 
1842, 
1842, 
1842, 
1842, 
184B, 
1846, 
1845, 

40 


March  8  (3  Stat  at  L.  769)  Quali- 
fications of  electors Ill 

Jan.  7  (4  Stat,  at  L.  8,  cliap.  4,  §  4) 
Permission  to  remove  discriminat- 
ing duties  808 

May  26  (4  Stat,  at  L.  69,  §  1;  Rev. 
Stat  U.  8.  2167)    Naturalization 

of  minors - -    115 

Feb.  28.    Treaty  between  Russia 

&  Great  Brittan,  arts.  8,  4 240 

March  2  (4  Stat,  at  L.  234.  chap. 

51,  ^  8)    Land  GranU  to  111 1021 

Jan.  12  (8  Stat,  at  L.  872)    Treaty 

of  U.  B.  and  Mexico 289 

May  24  (4  Stat  at  L.  808)  Relat- 
ing to  duties 808 

July  1.    Proc.  by  Pres.  Adams, 

enforcing  Tariff  Acts —    808 

May  11.    Proc.  by  Pres.  Jackson, 

enforcing  Tariflf  Acts 808 

June  8.    Proc.  by  Pres.  Jackson, 

enforcing  Tariff  Acts 808 

July  29  (7  Stat,  at  L.  321,  art  4) 

Treaty  of  Prairie  Du  Cbien 717,  722 

May  31  (4  Stat  at  L.  425,  chap. 
219)    Repealing  duties  of  ships  and 

vessels  oi  foreign  nations 308,  809 

July  15.    Treaty  of  U.  S.  with  the 

Sioux  Indians 719 

Sept  18.    Proc.  by  Pres.  Jackson, 

enforcing  Tariff  Acts 808 

Sept  27  (7  Stat  at  L.  885)    Treaty 

of  U.  8.  with  Choctaws 110 

March  2  (4  Stat  at  L.  684,  §7)  Ju- 
diciary, Habeas  Corpus 897 

April  28.    Proc.  by  Pres.  Jackson, 

enforcing  Tariff  Acts 808 

Dec.  29  (7  Stat  at  L.  488)    Treaty 

of  U.  S.  with  Cherokees 110 

Act  of  Coneress,  Patents 950 

June  15.    Bill  for  admission  of 

Michigan 112 

July  4  (5  Stat  atL.  122,  chap.  857, 

§18)    Patento 691 

Sept  1.    Proc  by  Pres.  Jackson, 

enforcing  Tariff  Acts 808 

Jan.  26.    Bill  for  the  admission  of 

Mich 112 

April  25,  Oct  12, 18  (8  Stat  at  L. 
611)    Treaty  between  U.  S.  and 

Rep.  of  Tex. 289 

July  7  (5  Stat  at  L.  806)  Criminal 

Court  for  D.  C 822 

March  8  (5  Stat  at  L.  849,  851) 

Brothertown  Indians 110 

June  5.    Act  of  Congress,  election 

of  representatives 874 

Aug.  28  (5  Stat  at  L.  516)  Ad- 

miiilty  proceedings 729 

Aug.  29  (5  Stat.  at.  L.  589,  chap. 

257)  Habeas  Corpus 860,897 

Aug.  80  (5  Stat,  at  L.  555,  subdiv. 

10,  of  §  5)  Customs  duties 662 

March  8  (5  Stat  at  L.  647)  Parti- 
tion of  Indian  Lands 110 

Jan.  28  (5  Stat  at  L.  721)  Meeting 

of  Presidential  electors 879 

Feb.  26  (5  Stat  at  L.  727,  chap.  28) 
Action  to  determine  legali^  of 
duUea 


1845, 
1845, 
1845, 
1846, 
1847, 
1848, 
1848, 
1850, 
1850, 

1850, 
1850, 
1850, 
1858, 

1854, 
1854, 
1854, 

1855, 

1856, 
1858, 
1858, 
1861, 
1861, 

1861, 

1861, 

1861, 
1861, 

1862, 
1862, 
1862, 

1868, 
1868, 


March  1  (5  Stat  at  L.  797)  Pennit' 

ting  Texas  to  become  a  State. 

March  1  (5  Stat,  at  L.  798)  Annex- 
ation and  ad  mission  of  Texas 1 13 

Dec.  29  (9  Stat  at  L.  108)  Admis- 
sion of  Texas 280 

July  30  (9  Stat  at  L.  44,  §  11)  Cus- 
toms duties 

Nov.  4.    Proc.    by  Pres.   Polk, 

enforcing  Tariff  Acts 806 

(9  Stat  at  L.  422)  Treaty  of  Guad- 
alupe Hidalgo 913 

(9  Stat  at  L.  930)  Treaty  of  U.  8. 

with  Mexico,  art  8 112 

Sept.  7  (9  Stat  at  L.  499)  Oregon 

Donation  Act 740 

Sept  9  9  Stat,  at  L.  446,  chap. 
49)  Act  relating  to  boundary 
lines  of  Texas,  relinquisbment  of 

claims . 289 

Sept  20  (9  Stat  at  L.  466,  chap. 

51)  Land  Grants  to  III ..  1022 

Sept  27  (9  Stat  at  L.  496,  chap.  76) 

Donation  Act 1121 

Nov.  1.    Proc.  by  Pres.  Filmore, 

enforcing  Tariff  Acts 808 

Feb.  26  (10  Stat  at  L.  170,  chap. 
81,   ^   ^  Assignment  of    claim 

against  U.  S 985,  986 

May  80  (10  Stat,  at  L.  277)  Organic 

Act  of  Nebraska 118 

July  17  (10  Stat  at  L.  804)  Indian 

lands 719,  722,  724 

Aug.  5  aO  Stat,  at  L.  587,  chap. 
269,  §  2)  Carrying  into  effect  Treaty 
between  U.  8.  and  Great  Britaixi, 

of  June  5, 1854 

Dec.  12.  Prea  Pierce's  Proc.  (11 
SUt  at  L.  790)  Admitting  certain 

commodities  free  from  dutv. 

May  15  (11  Stat  at  L.  ft)  lows 

Land  Grants 1 65 

Feb.  25.    Proc.  by  Pre&  Budiaii- 

an,  enforcing  Tariff  Act 806 

May  4  (11  Stat  at  L.  272,  chap.  27, 

fl)  Place  of  bringing  action 770 
an.  29  (12  Stat  at  L.  126)   Admis- 
sion  of  Kansas..................    993 

(12  Stat  at  L.  257,  1262,  13  Stat. 
St  L.  781)  Proclamation  of  the 

President;  contraband  goods 184 

March  2  (12  Stat  at  L.  191,  chap. 

68,  §  22)  Customs  duUe8..884.  885,  508 

March  2  (12  Stat  at  L.  195,  §28) 

Customsduties 964 

March  8.    §  22,  Customs  duties..    884 
Aug.  6  a2  Stat  at  L.  820)  Bo- 
lice  District  in  District  of  Ck>lum- 

bia 6Q.  61 

(12  Stat  at  L.  i^  Competency  of 

witnesses . 448 

July  1.  §  75,  Act  to  Provide  In- 
ternal Revenue 941 

July  14  (12  Stat  at  L.  552,  555- 
557,  chap.    168,  g   18)   Customs 

duties 884,885,668 

July  17  (12  Stat  at  L.  589,  627) 

Confiscation  Act 818-816,  997-898 

March  8.  Act  to  Provide  Internal 
Revenue 841 
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1868,  March  8  (12  Stat,  at  L.  764,  cbap.  I 
91 »  g  11)    Appeal  from  Supreme 
Court  of  District  of  Columbia.. 
860,  822,  898 

1868.  March  8  (12  Stat,  at  L.  772)  Laud 

Grant  to  Kansas 810 

1868,  March  12.    Jurisdiction  of  Court 

of  Claims 182 

1868,  March  12  0^  Stat,  at  L.  82^  Act 
relating  to  captured  and  abandoned 
property - -    186 

1868.  Dec  16.    Proc.  by  Pres.  Lincoln, 

enforcing  Tariflf  Acts 808 

1864,   March  2  (13  Stat,  at  L.  865,  cbap. 

217)  Northern  Pac.  R.  Co 608 

1864^  April  19  (18  Stat,  at  L.  47)  Act  for 
formation  of  state  government  in 
admission  of  Nebraska 118 

1864,  June  3  (13  But  at  L.  114,  cbap.1 

106.  §  50)  Nat.  Banking  Law 959 

1864,  June  3.    §  80,  Nat.  Banking  Act.  1196 

1864,  June  80  (13  Stat,  at  L.  208-210, 
214,  215,  cbap.  171,  §  14)  Liquida- 
tion of  duties,  limitation  of  Suits 
against  Custom  Collectors 834, 835 

1864,  June  30  (18  Stat  at  L.  223,  239, 

§  44)  Internal  Beyenue  Act 942 

1864,   July  2.    Jurisdiction  of  Court  of 

Claims  182 

1864,  July  2  (18  Stat  at  L.  851,  chap. 

210,  §  8)  Appropriation  Act 442 

1864,  July  2  (13  Stat  at  L.  865,  §§  8,  6) 
Land  Grants  to  Northern  Pac.  R 
Co. 808, 1099 

1864,  July  8  (13  Stat  at  L.  112,  chap. 
106)  Nat  Banking  Act 162,  164 

1866,   March  3  (13  Stat  at  L.  498,  chap. 

80,  §  3)  Customs  duties 884 

1865,  March  8  (18  Stat,  at  L.  538.  chap. 
113)  Witnesses  in  actions  against 
Tepresentatiyes 448 

1866,  March  6  (14  Stat  at  L.  3,  chap.  12) 

An  Act  prohibiting  the  Lnporta- 
tion  of  cattle 308,  810 

1866,  June  12  (14  SUt  at  L.  588)  Con- 
firming land  title 918 

1866,  July  13(14  Stat.  atL.  98,  111,  §44) 
Internal  Beyemie  Act,  Amend, 
of 942 

1866.  July  27  (14  Stat  at  L.  292,  §§  8. 18) 
Railroad  land  granU...1092, 1097. 
1099,  1100-1102 

1866,  Dec  2S.  Proc.  by  Pres.  Johnson, 
Enforcing  Tariff  Acts 806 

1867,  Jan.  29.  Ihroc.  by  Pres.  Johnson, 
enforcing  Tariff  AcU 808 

1867,  Feb.  5  (14  Stat,  at  L.  885,  chap.  28) 

Appeal  in  hak>eas  corpus 360,  898 

1867,   Feb.  9  (14  Stat,  at  L.  391)  Act  for 

■dmiasion  of  Nebraska 114 

1867,  March  1  (14  Stat  at  L.  820)  Proc- 
lamation of  President,  admission 
of  Nebraska -. 114 

1867,  March  2  ^14  Stat  at  L.  440)  Gen- 
eral Appropriation  Act 61,  62 

1867,  March  2  (14  Stat  at  L.  484.  chap. 
169,  g  30)  Territorial  jurisdiction 
of  offenses 129 

1867,  March  2  (14  Stat  at  L.  558.  chap. 

196)  Bemoyal  of  cause 772 


1867,  March  80  (15  Stat  at  L.  539)  Treaty 
of  U.  S.  with  Bu8sia..235,  239, 
^^^ ^^  240  242,  244  246 

1868,  March"'2*"Noy""6'(15  Stat  atL.  ' 
619,  620)  Treaty  between  U.  S. 

and  Ute  Indians  in  Colo 584,  585 

1868,  March  27  (15  Stat  at  L.44)  Judiciary    898 
1868,  July  25.    Actof  Congress  confirm- 
ing Indian  land  title 725 

1868,  July  27  (15  Stat  at  L.  223)  Natur- 
alization      109 

1868,  July  28  (16  Stat  at  L.  739,  art  5) 
BurliDgame  Treaty  between  U.  S. 
and  China 841 

1868,  Dec.  25.    Proc.  of  Pres.  Johnson, 

of  pardon  and  amnesty..817, 1000.  1001 

1869,  Feb.  2.    Title  to  Land 721 

1869,  March  8  (15  Stat,  at  L.  335,  chap. 

135)  Certification  of  checks ^59 

1869    June  12.    Proc.  by  Pres.  Grant, 

enforcing  Tariff  Acte 808 

1869,  Nov.  20.  Proc.  by  Pres.  Grant, 
enforcing  Tariff  Acts 808 

1870,  May  31  (16  Stat  at  L.  140,  141, 

^  8,  4,  6)    Enforcement  Act....    437 

1870,  June  21  (16  Stat  atL.  160)  D.  C, 
Courts 822 

1871,  Feb.  21  (16  Stat:  at  L.  419)  Gov- 
ernment of  District  of  Columbia,  61,  962 

1871,  Feb.  25.    Proc.  by  Pres.  Grant, 

enforcing  Tariff  Acts 308 

1871,  March  3  (16  Stat  ai  L.  573.  576, 
§$  9, 12, 22)  Texas  Paciflc  Railroad 
67,69,70 

1871,  March  8  (16  Stat  at  L.  578,  ^  ^) 
Act  to  Incorporate  Tez.  Pac.  R.  R 
1093,  1098-1102 

1871,  April  20  (17  Stat  at  L.  19)    BaU- 

road  mortgage 1101 

1871,  Dec.  19.  Proa  by  Pres.  Grant, 
enforcing  Tariff  Acts 806 

1872,  May  8  (17  Stat  at  L.  88)  Eminent 
domain : ,..    997 

1872,  June  1  (17  Stat  at  L.  196,  chap. 

255,  §  1)  Appeal  in  case  of  division 

in  opinion 449 

1872,  June  1  (17  Stat  at  L.  197,  chap. 

255,   §  5)    Procedure  in   U.  S. 

courts JK2,  945 

1872,  June  6  (17  Stat  at  L.  231,  chap. 

15,  §  2)    Customs  Duties .^34,  885 

1872,  Sept.  4.    Proc.  by  Pres.  Grant, 

enforcing  Tariff  Acts 808 

1872,  Get  30.    Proc.  by  Pres.  Grant, 

enf orcingTariff  Acts 808 

1878,  Feb.  26.  Railroad  bond  district.756,  757 

1873,  April  19.  Amendment  of  Act  of 
March  28, 1872.  Sale  of  Real  Estate      57 

1874,  April  7  (IS  Stat  at  L.  27,  §  2) 
Territorial  Courts 914 

1874,  June  20  (18  Stat  at  L.  116)    Gov- 
ernment of  District  of  Columbia. .      61 
1874,  June  23.    Alabama  Claims 988 

1874,  June  23  (18  Stat,  at  L.  254,  chap. 
^     469,  §  8)    Writ   of  error  to  Su- 

•"     preme  Court  of  Utah 449,  450 

1875,  Feb.  16  (18  Stat  at  L.  815,  chap. 

77.  §  1) 245.  246 

1875,  Feb.  16.    §  8.    Appeals  and  wriU 

of  errors :    843 
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1875, 

1875. 
1875, 

1875, 


1875, 
1875, 
1875, 

1876, 

1876, 

• 

1877, 

1877. 

1878, 
1878, 

1878, 
1878, 

1878, 
1878, 
1878» 

1879, 

1879, 
1879, 
1879, 

1879, 
1879, 

1879, 
1879. 
1879, 
1880, 

1880. 
1880, 
1880, 


582 
70 


Feb.  16  (18  Stat,  at  L.  816,  cbap. 
77)   Jurisdiction  of  Federal  Courts    546 
Feb.  23  (18  Stat,  at  L.  883)   Fees  1008 
March  1  (18  Stat  at  L.  886,  cbap. 
114,  §§  1,  2,  4)    Civil  Rights  Act    488 
Mar.  8  (18  Btat.  at  L.  471.  chap. 
187)  Federal  jurisdiction  over  suits 

arisiDi?  under  U.  S.  laws 849 

March  8  (18  Stat  at  L.  470,  chap. 

137.  a  1)    Judiciary  Act 771,  772 

March  8  (Act  of  Congress,  Re- 
moval of  causes 882 

March  3  (18  Stat,  at  L.  470-472. 
cbap.  187,  §§  2.  5)    Removal  of 

causes 529,  581, 

July  81  (19  Stat,  at  L.  102.  121) 

Cost  of  surv^iDg  land  grants 

Aug.  15  (19  Stat  at  L.  202,  chap. 
297,  Partition  of  real  estate  in  D.    * 
Q ^_ 644-646 

Feb.  27 (io'Stat ' atL."  2^3," "chap. 
69.  §  2)  Supreme  Court  of  Dis- 
trict of  Columbia 822 

March  8  (19  Stat,  at  L.  877.  380) 
Hot  Springs  Reservation.. 655,  657,  788 
Bankruptcv  Act  of  1867,  Repeal  of    986 
March  16  (20  Stat  at  L.  80.  cbap. 
37)    Witness  in   prosecution   for 

bigamy 443 

March  16  (20  Stat  at  L.  80)    Crim- 

ioal  defendant  as  witness 996 

March  28.  Joint  Resolution  No. 
16.    Bond  for  liquors  in  distillery 

warehouse 81 

April    29.    U.    S.    Treaty   with 

Sioux  Indians 726 

June  3  (20  Stat  at  L.  89)   Timber 

and  Stooe  Act 385,  886,388 

June  11  (20  Stat  at  L.  102)  Dis- 
trict of  Columbia  Police.  Perma- 
nent Ck)vemment  of  D.  C 60^62 

Feb.  24  (20  Stat  at  L.  818,  819 
chap.  97,  §  1)    Act  creating  the 
Northern  Judicial  Dist  of  Tex...    441 
Feb.  24  (20  Stat  at  L.  818,  chap. 

97,  §82,8)    Judiciary 948 

F6b.  25  (20  Stat  at  L.  320,  chap. 

99.  §4)    D.   C.  Courts 822 

March  1  (20  Stat,  at  L.  249,  836, 
chap.  125.  §  5)    Bond  for  liquors 

in' distillery  warehouse 82 

March  8  (20  Stat  at  L.  820.  g  4) 
Courts  of  District  of  Columbia. . .    822 
March  3  (20  Stat  at  L.  354.  chap. 
176)   Writs  of  error  to  District 

Courts 450 

Mar.  8  (20  Stat  at  L.  484,  chap,  t 
202)    National  Board  of  Health..    270 
June  2  (21  Stat  at  L.  5,  8,  chap. 

11)    Contagious  diseases 27(^272 

July  1  (21  Stat  at  L.  46,  chap.  61) 
Regulations  for  Board  of  Health.270, 272 
June  14  (21  Stat  at  L.  198.  chap. 
218)    Northern  Judicial  District  of 

Texas 

June  15  (21  Stat  at  L.  237)  Home- 
stead Laws 

June  16  (21  Stat  at  L.  266,  chap.) 

285)    Appropriation  Act 270.271 

June  16(21  Stat  at  L.  288)  Build- 
iogson  leased  premises 657 


....    441 
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1880,  Nov.  17  (22  Stat  at  L.  826)  Treaty 

between  U.  S.  and  Chuia S41 

1880,  Nov.  80  (21  Stat,  at  L.  800)  Proc. 
by  Pres.  Hayes,  enforcing  Tariff 
Acts  _-.-  308 

1881,  March"  Z  (21  S'tat  *at  "l"  '442,"  443^ 
chap.  138)    Appropriation  Act.271.  273 

1881.  June    10   (chap.  483.  |  1)    Tele- 

Saph  Laws.  Amend,  of 668^  671 
ay  6  (22  Stat,  at  L.  58.  §  6)    An 
Act  to  execute  certain  treaty  stipu- 
ulations  relating  to  Chine8e.341.  842.  844 

1882,  June  5  (22  6tat  at  L.  chap.  195) 
Ala..  Claims 984 

1882,   July  12.    Nat  Banks 765 

1882.  July  12  (22  Stat  at  L.  166.  chap. 
288,  ^  13)  Making  violation  of 
Act  March  3,  1869.  a  crime 961 

1882,  Aug.  7  (22  Stat,  at  L.  302.  315. 
chap.  483)    Appropriation  Act. 271,  273 

1888,  Jan.  6  (22  Stat,  at  L.  400,  cliap.  13, 

§  2)    U.  S.  Courts,  Dist.  of  Kau.    918 

1888,  Jan.  31  (22  Stat  st  L.  412;  Sup. 
to  Rev.  Stat.  (2.1  ed.)  897)  Police 
force  for  District  of  Columbia. .  .62,  63 

1883,  March  3  (22  Stat  at  L.  489.  cbap. 

121,  §6)    TariflPAct 809 

1888,  March  8  (32  Stat,  at  L.  488.  491. 
497.  508,  500.  513,  520,  523,  cbap. 

121)    Customs  Dunes 821.326, 

327,  336,  561.  562.  694,  697,   699. 
818.  819,  891.   b92.  954.   956,   962.   963 

1883,  March  3  (22  Stat  at  L.  600.  602 
cbap.  142)  Salaries  of  Postmas- 
ters  882,  888 

1888,  March  8  (22  Stat,  at  L.  608.  613. 
chap.  133)    Appropriation  Act. . . 

1884,  March  1  (28  Stat  at  L.  835)  Proc. 
by  Pres.  Arthur,  enforcing  Tariff 
Act 

1884,  May  17  (23  Stat  at  L.  24,  26.  chap. 
58,  §§  3. 7, 14)  An  Act  for  govern- 
ment of  Alaska 239.  244.  245,  947 

1884,  June  26  (28  Stat,  at  L.  57,  chap. 

121,  §  14)    Tonnage  duties 809 

1884,  Julv  4  (28  Stat,  at  L.  78)  Railroad 

land  grant  in  Indian  Ter. 877 

1884,  July  5.    Chinese  Restriction  Act.. 

841    844 

1884,  jiliy  6  "(W  'Stet "  at"  L."  \\fs{  'To  ' 
execute  treaty  with  China 842,  845 

1885,  Jan.  31  (23  Stat,  at  L.  296)  Bound- 
ary lines 290 

1885,  Feb.  25  (23  Stat,  at  L.  321)  Un- 
lawful occupancy  of  public 
lands 1078 

1885.  March  (23  Stat  at  L.  448,  chap. 
866)  Appeals  from  District  of 
Columbia 822.  958 

1885,  March  3  (23  Stat  at  L.  448,  chap. 

355)  Appeal  from  territorial  court    449 

1885,  March  3  (28  Stat  at  L.  443,  §  2) 

Jurisdiction  of  Supreme  Court...  1078 

1885,  March  8  (28  Stat,  at  L.  446,  452, 
478.  496,  chap.  859,  360)    Appro- 

Sriation  Act 871 
larch  8  (28  Stat  at  L.  487,  448: 
Supp.    Rev.    Stat  (2d  ed.)  485) 
Amendment  to  Rev.  Stat  g  764..    888 

1886,  March  8  (28  Stat,  at  L.  487,  443) 
Judiciaiy;  aDoeals 8^  888 


vn 


809 


CiTATiors. 


AOTB,  TREATIES  AND  PBGC  LAM ATIOHTS,  OONTINXTBD, 


1865, 

1888, 

1980, 

1886, 

1887, 
1887, 
1887, 

1887, 
1887, 

1887, 

1887, 

1887, 

1888, 

3888. 
1888, 
1888, 
1888. 
1888, 
1889, 
1880, 

1889. 
1889, 


Mirch  8  (28  Stat  at  L.  488, 
art    24,   chap.  854)     Navigatioo 

roles 476,478 

June  81  (28  Stat,  at  L.  841,  842) 
Proc.  by  I^res.  Arthur,  suspending 

collection  of  duties 809 

July  6  (24  Stat  at  L.  128)  Act 
to  forfeit  the  lands  granted  to  At- 

lantic  &  Pac.  R.  Co 1093, 1101, 1102 

Aug.  2  (24  Stat  at  L.  209,  chap. 
840,  §$  1-21)  Oleomfargarine.  592,  594 
Aug.  4  (24  Stat  at  L.  256,  289, 
chap.  WS)  Appropriation  Act...  271 
Oct  18  (24  Stat,  at  L.  1028)  Proc. 
by  Pres.  Cleveland,  enforcing  Tar- 
iff Act 809 

Feb.  8  (24  Stat  at  L.  878)  Meet- 
ing of  presidential  electors 879 

Feb.  8  (24  Stat  at  L.  873)  Count- 
ing the  electoral  vole 870,  871, 878 

Feb.  4  (24  Stat  at  L.  379,  §§  8. 

16,  22)    inters.  Com.  Act 

700.  701,  70a-706,  1008 

Feb.  8  (24  Stat  at  L.  7)    Indians 

as  citizens 110 

IMarch  8  (24  Stat,  at  L.  552.  chap. 
873,  554)    Suits  against  receivers. 

657,882 

March  3  (24  Stat,  at  L.  552,  chaf). 
878,  §  1)    Jurisdiction  of  circuit 

court 770.771.911,944 

March  8  (24  Stat  atL.  635.  chap. 
897)    Witness  in  prosecution  for 

bigamy 448 

Dec.  30  (25  Stat  at  L.  1488) 
Proc.  by  Pres.  Cleveland,  against 

celling  public  lands 290 

June  4  (25  Stat  at  L.  107J9 
Claim  of  representatives  of  C.  M. 

Briggs 182 

Auff.  11  (g  12.  Id  Amend,  of  §  12) 

Of  River  and  Harbor  Act 1122 

Aug.  18  (25  Stat  at  L.  483,  436. 
chap.  866)    Suits  against  receivers    882 
Aug.  18  (25  Stat  at  L.  434,  chap. 

866)    Judiciary  Act 770,771,944 

Sept    18   (26   Stat    at    L.   476) 

Chinese  immigration 846 

Oct  1  (25  Stat    at  L.  504)    Ez« 

dosion  of  Chinese  laborers 846 

Feb.  6  (25  Stat,  at  L.  655,  chap. 

118)    Judiciary  Act 897 

Feb.  6  (25  Stat  at  L.  655)  Abol- 
iahinff  circuit  court  powers  of  cer- 
tain district  courts  and  providing 

for  appeals 377.  822,  824 

Feb.  6  (25  Stat  at  L.  656,  chap. 
118.  §6)   Appeals  in  criminal  cases    450 
Feb.  6    Act  of    Congress,  writs 

of  error 970 

Feb.  22  North  Dakota  Enabling 
Act 410 


1889 
1889 

1889 
1889 

1889; 
1889 
1889 
1890 
1890 

1890 
1890 
1890 

1890 

1890; 

1890 
1890, 

1890 

1890, 

1890, 

1890, 

1890 

1891 


1891, 


Feb.  22  (25  Stat  at  L.  676.  688, 

§28)    Division  of  Dakota 41» 

Feb.  22  (25  Stat  at  L.  676,  682, 
683.  chap.  180.  §§  22,  28)  Wash- 
ington EnablingAct 479 

Feb.  25  (25  Stat  at  L.  698,  chap. 

236)    Judiciary 944 

Feb.  25   (25  Stat  at  L.  698)  Right 
to  review  circuit  Judgments  with- 
out regard  to  amount  involved...    877 
March  2  (25  Stat  at  L.  905,  912, 
chap.  410)    Appropriation  Act...    271 
March  2  (25  Stat  at  L.  1009.  §  8) 
Protecting  seals  in  Behring  Sea.240, 243 
Nov.  2.    Proc.  by  Pres.  Harrison, 

admitting  North  Dakota 411 

(26  Stat,  at  L.  616,  chap.   1244, 

§20)    Tariff  Act 809 

May  2  (26  Stat  at  L.  81,  92, 
chap.  182,  g  25)    Gk»vemment  for 

Oklahama 288 

May  9  (26  Stat  at  L.  105)  Tariff 

Act 821,322.824 

June  10  (26  Stat,  at  L.  131)    Re- 

venueLaws 887 

June  10  (26  Stat  at  L.  181, 137, 
chap.  407.  ^§  14, 15)    Customs  and 

Administrative  Act 301 

June  10  (26  Stat,  at  L.  137,  chap. 
407.  §  14)  Collection  of  customs 
duties  894 
June  16  "(26  Stat  'at  L.  "iW,  §§  i^ 
15)  Review  of  customs  appraise- 
ment   891,894,  895 

Aug.  8  (26  Stat  at  L.  813.  chap. 

728)    Original  Package  Act 469 

Sept  19  .(26  Stat  at  L.  426,  454, 
chap.  907,  §  7)    River  and  Harbor 

Act 1122 

Sept  19  (26  Stat  at  L.  465,  chap. 
908)  Lotteries  and  violation  of  Pos- 
tal Laws.. 102,  128,  267 

Oct  1  (26  Stat,  at  L.  567,  612. 
chap.  1224, 1244,  §§  1.  8)    Tariff 

Act 801,  306,  307.  598,  694 

Oct.  1  (26  Stat,  at  L.  567.  574, 
chap.   1244,   par.   188)    Customs 

duties 606 

Oct  1  (26  Stat  at  L.  573,  par. 
122,  465,  677,  757)  Customs  du- 
ties   891-898 

Oct.  1  (26  Stat  at  L.  579,  582, 
chap.  1244,  par.  154. 165, 170,  185, 

210, 215)    Customs  duties 894, 896 

March  8  (26  Stat  at  L.  826,  829, 
1115,  chap.  517)  Judiciary  Act. 
Jurisdiction  of  U.  S.  Cir.  Ct  of 
App.....91, 126. 129. 269, 841, 348, 
846.  359,  360,  484,  446.  450.  508, 
610,  545,  546,  822,  828,  897,  899,  1008 
March  3  (26  Stat  at  L.  1115, 1116) 
Jurisdiction  in  pending  casea 646 

4a 
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UNITED  STATES  REVISED  STATUTES, 

CITED  IN  OPINIONS. 
(Subjects  Supplied.) 


BeT.  But.,  title  3,  chap.  50, p.  22,  g§  131. 
133-135.  Meeting  of  Presiden- 
tial electors 879 

ReT.  Stat.  §g  161,  251.  Regulations  for 
government  of  departments  of  gov- 
ernment  .-    594 

Rev.  Stat.  ^  176.    Official  bonds 270 

Rev.  Stat.  §  204.    Preservation  of  laws.    302 

Rev.  Stat.  §§  210,  3803,  3805, 8807. 3808. 

Customs   duties 802 

Rev.  Stat.  §  354    Police  force  in  District 

of  Columbia 60 

Rev.  Stat.  §  563.  Jurisdiction  of  dis- 
trict courts,  over  forfeitures  and 
seizures 240 

Rev.  Slat  §  639,  d.  8.    Judiciaiv 772 

Rev.  Stat.  §  640.    Jurisdiction  of  courU    882 

Rev.  Stat.  §§  650-652,  693j  697.  Pro- 
ceedings  in  case  of  division  of  opin- 
ion     449 

Rev.  Stat.  §§  651,   697.    Review   upon 

certificates  of  division  of  opinion.    822 

Rev.  Stat,  g  687.  Jurisdiction  of  su- 
preme court  where  state  is  a  party    292 

Bev.  Stat.  §  688.    Write  of  prohibition 

239  248 

Rev.  Stot  i§"69d^,'6S5r699.'"'A^^^    ' 
late  jurisdiction  of  supreme  court 
244-245 

Rev.  Stat  §  691.     Appeals  or  write  of 

error 848 

Rev.  Stat  g  691.    Judiciary 546 

Rev.  Stat  §   698.    TransmdssioD  of  rec- 

ordon  appeal 248 

Rev.  Stat  §  701.  Power  of  supreme 
court  to  review  judgment  of  in- 
ferior courte 93 

Rev.  Stat  S  701.    Disposal  of  case  after 

hearing  on  appeal 245 

Rer.  Stat  g§  702, 1909.    Review  of  ter- 

ritorial  {udgmente 449 

Rev.  Stat  S  709.  Federal  Jurisdiction 
for  denial  of  title,  etc.,  under  Fed- 
eral statute......... 199 

Rev.  Stat  g  709.  Appeal  from  state 
court  when  right  under  U.  S.  law 
is  denied 465 

Rev.  Stat.  %  709.    Jurisdiction  to  review 

Judgment  of  state  court 550,  718 

Rer.  Stat  §  709.    Appellate  jurisdiction    885 

Rev.  Stat  §  709.    Appellate  jurisdiction 

of  supreme  court 1 924 

Rev.  Stat  ^  731.    Territorial  jurisdiction 

of  offenses 129 

Rev.  Stat,  g  734.  Proceedings  on  seiz- 
ures for  forfeiture 240 

Rev.  SUt  8S  739,  740.    Judiciary 771 

Rer.  Stot  ^  750.    Record  in  admiralty 

appeaU 234, 236,  287, 248 

Rev.  Stet  §§  751,  768,  764,  766.    Judi- 

dary  Act 360,898 

Rev.  Stat  §  787.    Duty  of  marshals 1008 

Rev.  Stat  g  81 9.    Peremptory  challenges 

to  jurors 710 

41 


Rev.  Stat  §  829.  Compensation  of  mar- 
shal  looa 

Rev.  Stat.  §  845.    Time  of  execution  in 

D.  C. ^ 971.97a 

Rev.  Stat  §  858.    Competency   of    wit 

nesses   .  .................  ...442—443^ 

Rev.  Stat  ^858.    Colored  witn'iwses"..     996^ 

Rev.  Stat.  ^  895.  E^tracte  from  Legis- 
lative journals  as  evidence 306- 

Rev.  Stat  §  905.    Effect  of  judgmente.  1127 

Rev.  Stat.  §  905.  Authentication  of  rec- 
ords  1134 

Rev.  Stat  §   914.     Practice   in   IT.    S. 

courte 582,  945,  1064 

Rev.  Stat  §  921.  Consolidation  of  ac- 
tions      70i^ 

Rev.  Stat  §  997.    Assignment  of  errors 

868,461^ 

Rev.  Stat.  §  999.    Notice  of  ciution 379 

Rev.  Stet  §  1008.    Time  for  perfecting 

appeal 883^ 

Rev.  Stat  §  1014.    Warrant  for  removal 

of  prisoner 180 

Rev.  Stat  ^§  1014.  1018.  Arrest  of  per- 
son  accused  of  offense  against 
United  States 48^ 

Rev.  Stat  §  1024.    Joining  different  acta 

in  one  indictment 440 

Rev.  Stot  §  1033.    Copy  of  indictment 

and  list  of  jury  and  witnesses 448 

Rev.  Stat  §  1040.  Postponement  of  ex- 
ecution pending  appeal 970-979 

Rev.  Stat  1802.  Naturalization  of  citi- 
zens     IIT 

Rev.  Stat.  §  1954,  title  23,  chap.  8.  Pro- 
visions relating  to  the  unorganized 
Territoiy  of  Alaska 289,  244 

Rev.  Stat.  §  1956,  tide  28,  chap.  8.  Pro- 
viding  protection  for  fur  seals 
234,  235.240,244.246 

Rev.  Stat  §  1999.    Naturalization lOO 

Rev.  Stat  §§  2007-2009. 5506. 5506.    En- 

forcement  Act 4ST 

Rev.  Stat.  §g   2289  -  2291.       Perfecting 

homestead  right    48^ 

Rev.  Stat  §§  2291,  2292,  2307.    Home- 

stead  Laws 740 

Rev.  Stat  §§  2319,  2324.  2325.    Patente 

formineral  lands 768,  764 

Rev.  Stat  §§  2820,  2323.  2325.     HUe  to 

mineral  deposit... 204. 206, 207.  211,  217 

Rev.  Stat  §   2324.      Locating    mining 

claims 585 

Rev.  Stat.  §  2326.  Mining  claims.205, 207.  584 

Rev.  Stat  §  2883.    Mining    claims 

202.  203,205.  m,  209.215.217 

Rev.  Stat.  §§  2498,  2494      Prohibiting 

importation  of  cattle 809 

Rev.  Stat.  g§  2499,  2502.  Customs  du- 
ties  836.  837.  818-819-820 

Rev.   Stat  §^  2499.    2500.   2502.2508. 

2504.  2513.    Customs  duUes...954.  95^ 

Rev.  Stat  §   2502.      Customs       duties 

661,  694,  €6) 


CiTATioxro. 
UNITED  STATES  REVISED  STATUTES,  CONTINXTED. 


Be?.  Stat  §  2504«  Schedule  0.  pp.  462, 

468.    Customs  duties 560 

Be?.  Stat.  §  25(».    Importation  of  aui- 

mala 694 

Be?.  Stat  §S  2890,  2927,  2951.  Ap- 
praisement of  customs  duties 698 

Be?.  Btat  §g  2899-2902.    Appraisement 

for  duties 889 

Be?.  Stat  g  2930.    Be  appraisement  for 

duties 888.889 

Be?.  Stat  g  2981.  Recoyering  back  il- 
legal customs  exactions 697 

Be?.  Stat.  §  8220.    Refunding. erroneous 

taxes 941,  942 

Be?.  Stat  §§  8271.  8274,  8275.  Distil- 
lery warehouses 81 

Be?.  Stat  §  8293.    Bond  for .  liquors  in 

dii^llery  warehouse 81 

Be?.  Stat  §  8477.    Assignment  of  claim 

against  U.  B. 985,  986 

Be?.  Stat  §  8894.    Lotteries,  yiolaUon  of 

Postal  Laws.94.  128,  129,  130.  267,  269 

Be?.  Stat  g  4219.    Removing  tariff  im- 

poeiuons 308 

Ber.  Stat  g  4228.    Duties 808 

Be?.  Stat  g  4228.    Tariff  Act 809 

Be?.  Stat  gg  4288,  4284.    Limitation  of 

liability  for  maritime  torts 243 

Be?.  Stat  gg  4284-4285, 4289.    Liability 

of  ship  owners 1005,  1006 

Bey.  Stat,  gg  4886, 4887, 4920, 4923.  Pat- 
ents  >575,  276,948 

Be?.  Stat  g  4898.  Assignment  of  pat- 
^  eat 425 


Re?.  Stat  g  4900.    Patente 617 

Rev.  Stat.  §  4901.    Wrongful  claim  to 

patent 277 

Rey.  Stat,  g  4916.  Powers  of  Commis- 
sioners of  Patenta 662 

Rey.  Stat  gg  4917,  4922.    Suit  for  in- 

fringement  of  patenta 614 

Rey.  Stat,  g  4921.  Infringement  of  pat- 
ent   616 

Rey.   Stat.  §g  4956,  4964.    CopyriG:hta.    520 

Rey.  Stat  g  5057.  Statute  of  Limita- 
tions     314 

Rey.[Stat.  g  5067.    Statute  of  Limitations 

upon  patent  suita 617 

Rey.  Stat,  g  5154.    National  Banks 164 

Rey.  Stat  g  5208.   Certification  of  checks    95^ 

Rey.  Stat  gg  5234, 5236, 5242.    National 

Banking  Law.-.: 1062.  1063- 

Rey.  Stat,  gg  5392.  5393.    Incompetency 

of  perjurer  to  testify 44S 

Rey.  Stat,  gg  5508,  5509.  Conspiracy  to 
oppress  citi^n  in  the  enjoyment  of 
his  rights 430,  435,  44^ 

Rey.  Stat  g  5519.  Conspiracy  to  depriye 
one  of  the  equal  protection  of  the 
laws 438 

Rey.  Stat  g  5520.  Conspiracy  to  preyent 

yotinfi^---. -•- - .......  438-440 

Rey.  Stat  g§"5i58W)538."'  Exiin^^  of 
transportation  and  confinement  of 
United  States  prisoner 486 

Rey.  Stat  g  5595.  Scope  of  Reyised  Stat- 
utes     88^ 


UNITED  STATES  CONSTITUTION. 

CITED  IN  CPINIONa 
(Subjecte  Supplied.) 


Art  1,81.    Leglslatlye  Power 811 

^^  1»  gg  2,  4,  par.  1,  8.    Election  of 

Rep.  in  Congress 874 

Art  1,  g  2,  par.  2.    Qualification  of  rep- 

resentatiye 108 

Art  1,  g  8,  par.  8.     Qualifications  for 

senator 108 

Art.l,|5.    House  journal 802 

Artl,  §5.    Lc^;islatiye  Journals 824 

Artl,  g7.    Veto  power 281 

Art  1,  g  8.    Reguuttion  of  commerce.. 

252,253.457,602 

Art  1,  g  8.    Power  of  Congress  to  lay 

imposto 311 

.  Art  1,  §  8.    Power  of  Congress 994 

-^  I.  §  ^  par.  4.    Naturalization 108 

Art  1,  g  8,  par.  18.    Power  of  Congress 

tomakelaws 488 

Art  1,  g  9,  cl  6.    Preference  in  Regula- 

tion  of  Commerce..... 252 

Alt  2,  g  1,  cL  2.    Election  of  President 

870,  873,  874.  879 

Art  2,  g  1,  par.  4.      Qualifications  for 

President 108 

Art2,g2,  par.2.  Treaty  making  pow- 
er  811,  812 

Art  a 289 


Art.  3,  §2.    Place  of  trial 12^ 

Art  8,  g  2.     Appellate  jurisdiction  of 

supreme  court 292 

Art.  3, 1  3.    Forfeitures 814 

Art  4, 1 1.    Credit  to  judgmente 1184 

Art.  4, 1  2.    Extradition 988 

Art.  4,  g  2.  par.  1.     PriyOeges  and  im- 
munities of  citizens 108 

Art  4,  g  3.    New  States 110 

Art.  4,  g  4.    Federal  guarantees  to  states  117 
Art  6.    U.  8.  Constitution  and  laws  su- 

J>reme 464 

ment  1.    Freedom  of  speech 129 

Amendment  1.    Religious  freedom 231 

Amendment  2.    Riffbt  to  bear  arms 437 

Amendment  5.    Taking  property  without 

compensation 252.  255,  257,  1122 

Amendment  5.    Due  process  of  law.. 814,  989 

Amendment  5.    Infamous  crime .  459 

Amendment  6.    Right  to  trial,  ete 129 

Amendment  8.    Cruel  and  unusual  pun- 
ishment  455.  456,  458,  469 

Amendment  11.    Jurisdiction  over  suit 

agalnststate 292 

Amendment  12.    Election  of  President..  874 

Amendment  18.    Abolishing  slavery....  488 

Amendments.    Citizenship 109 

45 


CiTATIOKS. 

UNITED  STATES  CONSTITUTION,  CONTINUED, 


iLinendment  14.    Equal  protection  of  the 

law 225 

Amendment  14.    Due  process  of  law... 

251,  814,  437,  488,  547, 

550.  072,  775,  082,  945,  989-991,  1122 


Amendment  14.    Abrid  jdng  piivileges . . 

46{!H4e7,  409 

Amendment  14.    Citizenship  defined...     T70 

Amendment  14.    Suffrage .870-878 

Amendment  15.    Bight  to  franchisd.—    487 


STATE  CONSTITUTIONS, 

CITED  IN  opmioNa 

(Subjects  Supplied.) 


Colorado,  Const  §  19^  of  the  Schedule. 

Presidential  electors 876 

Delaware,  Const.  1776,  art.  22.     Relig- 
ious test  for  office  holding  ...    281 
Illinois,  Const.  1870,  Amend,  pertaining 
to  elevators  and  warehouses, 

art.  13,  §  1 251 

1870.     Preamble 231 

Art.  2,  §  2.    Due  process  of  law. .    225 
Art.  5,  §  18.     Pardoning  power. .    224 
Indiana,  Const.  1816.  art.  11.  §  4.    Ad- 
ministering oath 281 

Iowa,  Const,  art.  1,  1  12.  Second  jeo- 
pardy  -.    448 

1857.  art.  11,  §  8.    County  indebt- 

edtiess  564 

Maryland,  Const.  isiBY/art.  86737^  oV^^^ 
claration  of  Rights.  Religious 
Uberty 281 

Massachusetts,  Const  1780,  art  2,  8,  of 

Part  1st    Religions  worship.    281 

Michigan,  1  Charters  and  Constitution, 
pp.  988,  984.    Qualification  of 

electors Ill 

Const  art  8,  §§  4,  5.     Elections.    871 

Minnesota,  Const,  art.  10,  §  a  Stock- 
holders liability 886 

Missiaaippi,  Const  1882,  art.  7,  §§  5,  14. 
Religious  test  for  office  hold- 
ing     281 

Nebnuika,  Const  art.  2,  §§  1,  2.  Quali- 
fications of  Electors 114 


art.  5,  §  2.  Eligibility  to  office  ..  108 
New  Jersey  Const  art.  I,  §  7.  Jury  trial  988 
North  Carolina  Const  1876,  art  4,  g  8. 

Appellate  jurisdiction 448 

Art  4,  §  27.    Appeal  in  criminal 

cases 448 

North  Dakota  Const  6th  section  of 
schedule  (Laws  of  1891,  p.  55). 
Transfer  of  cases  pending  be- 
fore territorial  court 41 1 

Ohio  Const.  1851,  art.  1,  §  2.    Special 

privileges  and  immunities 968 

Arts.  5,  15,  §§  1,  4.    Electors 116 

Art.  18.  §^  1.  2.  Special  Laws..  908 
Tennessee  Const  art  11,  $  10.    Appeal 

by  the  State  in  capital  cases..    447 
Texas  Const.  1865,  art.  2,  g  14.    Assent  to 

subscription  to  railroad  stock.     408 
art  11,  §  4.    Prohibiting  munic- 
ipal subscriptions  to  corporate 

stock 

1876,  an.  11,  g§  8-7.    Regolatfaig 

municipMsl  corporations 

Washington  Const,  art  1,  §  16.  Taking 
property  without  compensa- 
tion  IDtt 

1889.  art  15,  ^  1-a    Harbon 

and  tide  waters IIM 

Art  17,  8§  1,  2.    Tide  lands ilM 

Art  27.  ^M,  2.    Preserriog  tanl. 

torial  laws.... •••••  llSl 
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Ad... 888 
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MantfieUti  DigeH. 

44,  78.    Administraton  and  ex- 
ecutors; right  to  bring  suit...    184 
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Code  Civil  ProeeOurB, 

California  Code  of  Ci?.  Proc.  §g  1019, 

1018.    Ser  yice  of  procesa S71 

Colorado* 


Aeti. 

1874»  Feb.  18,  Act  of  Colo, 
of  mining  claims. 


Recording 


68» 
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OiHl  Oode. 
Code  of  Cfr.  Proc.  chap.  7.    Injunctions    876 

General  Lawt, 

4w.  Laws  1877,  pp.  79,  900.     Presi- 
dential electors 876 

Connectieiit. 

.Aeti, 
1874,  Act  of.    Dispensing  with  jarj  trial    989 

Dakota. 

Acti. 

1873,  Jas.     ,  Act  of  Dakota.    Proof  9t 

acknowledgment  of  deed 526 

Civil  Code. 

Oode  Civ.  Proc  §  46.    Adverse  possession  527 

S§  89, 90.    Parties  to  8Ctions...524,  525 
§  498.     Becorded  instrument  as 

evidence 526 

5528.    Certificate  to  conveyance.  526 
681.    Grant  of  property  held  ad- 
versely   525 

ft  5216.    Time  for  perfecting  ap- 
peal   412 

Compiled  Laws, 

$4989.    Extending  time  to  answer 418 

1887,  ^  5848.    When  action  is  pending. .  412 

~  6088.    SeUling  bill  of  exceptions 41 8 

5090,6092.    Newtrial 418 

6098.    Extending  time  for  appealing.  .  418 

Distriet  of  Columbia.       ;, 

Acti. 

1871,  Act  of  D.  C.    License  to  sell  goods    608 
Aug.  28,  g  421,  par.  26.    Lteense 
on  trade,  business  and  profes- 
sion   952,  968 

Laws  of  D.  0.  of  1871^1878.  pp.  87,  88, 
97.  Penalty  for  falluie  to  pay 
license  tax 952 

Bemed  Statuiet. 

98.    Partition 646 

706,  770,  800,  D.  C.    Courts 822 

760,758,754.767,762,768.772.    Su- 
preme Court  of  District  of 

Columbia 822 

fS  845-847,  D.  C.    Courts 822 

1 846.    Writ  of  error  in  capital  cases  ...  897 
%  846.    Review  of  final  Judgments  of  Su- 
preme Court 859,  860,898 

Oeorifla* 

Oode. 

H  1969,  1970.    Real  estate  security  for 

loans 648 

« 1067,  iub.  dir.  E.    Usury 647 

Florida. 

XatM. 

1866,  Laws  of  Fla.,  p.  166.  Presidential 

electors 876 


1828, 
1827, 

1829, 

1881, 
1886, 

1886, 
1887, 

1889, 

1845. 
1849. 


1857, 
1869, 

1871, 


1872, 
1872, 
1872, 
1878, 


niinoUu 

Aeti. 

Feb.  14,  Laws  of  111..  1828.  p.  151 

Internal  Navigation  Act 1021 

Jan.  81,  Rev.  Laws  of  111..  1888, 
§  6,  pp.  127,  181.  Destruo- 
tion  of  fees  tail 627 

Jan.  22,  Laws  of  Dl.  of  1829.  Act 
to  provide  for  construction  of 
111.  and  Mich.  Canal 1021 

Feb.  15,  Laws  of  Ul  of  1881,  p.  89. 

Canal  Comrs 1021 

Feb.  11,  Laws  of  111.  1835,  p.  204. 
Changing  boundaries  of  Chi- 
cago  1022 

Jan.  9,  Laws  of  111.  1836,  pp.  145, 
149,  158,  §§  82,  83.  Act  for 
construction  of  111.  and  Mich. 
Canal 1021 

March  4,  Laws  of  HI.  of  1837,  pp. 
88, 74,  §  61,  p.  61,  §  88.  Act 
incorporating  city  of  Chicago 
1020.  1022 

March  2.  An  Act  to  quiet  posses- 
sions and  confirm  titles  to  land    627 

March  8.    Foreignwills 680 

Nov.  5,  Laws  of  lU.  1849,  Vol.  2, 
27,  §§  8,  15,  18,  22.  Acj  to 
provide  for  a  general  system 
of  railroad  corporations. .  1049 

Feb.  14.  §  88.    Recording  wills...    680 

April  16.    Lake  Front  Act 

1025.  1027,  1037 

April  25  (Public  Laws  of  III.  of 
1871,  1872,  p.  762).  Classifv- 
ing  and  regulating  public 
warehouses 252 

March  20.    Foreign  wills 680 

April  4.    LimitaUons 627,  629 

March  29.  Recordipg  of  wills 680 

April  15,  Lake  Front  Act,  repeal 
of 1026 


Oriminal  Oode. 

Criminal  Code  {of  «I11.  |g^  459.  ^465,  Dlr. 
15.  Judgment  against  one  con- 
▼icted  of  capitiu  offense 


Law$. 

1849  (2d  Sees.)  pp.  182.  147.  Bounda- 
ries of  ChicaffO 1024 

1851,  Feb.  10,  Private  Laws,  1851,  p.  61. 

Incorporating  111.  Cent.  R.  Co.  1022 

1851,  Feb.  17,  (1851,  192,  193).    Accept- 

ingjand  grant 1088, 1048 

1857,  p.  89.    Recording  of  wills 630 

Statutee. 

1882.  chap.  24.  Regulating  sale  of  in- 
toxicating liquors 760 

chap.  88.    Order  fixing  time  for 
execution   of   deaUi  sentence 
after  aflOrmance  of  conviction    228 
chap.  108.  g  1.    Joliet  penitentiary    224 

(Bd.  1880).  chap.  106,  gg  1,  89.  ParU- 
tion;  determination  of  conflict- 
ingtitles 682 

1888,  pp.  612,  614,  gg  2,  7.     Foreign 

wills 680 
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1845.  cbap.  24,  §S  6.  8. 10,  p.  104.  De- 
struction of  fees  tail 027 

1845,  chap.  99,   §  8,  p.    638.     Foreign 

wills 630 

1872,  p.  674,  chap.  88,  §  6.    Limitation 

ofaciioDS 627 

1874,  chap.  30,  g  6.    Destruction  of  fees 

tail 627 

1874,  chap.  148,  §  9.    Foreign  wills...    630 
chap.  80,  §  30.    Conveyances 629 

1874,  p.  279.  chap.  30,  §  33.    Recording 

ofwills 680 

chap.  45,  §§  34.  85.    Ejectment..      91 

1874,  chap.  114,  §  34.    Power  to  lease 

railroad 752 

1874,  chap.  3,  §  60,  70,  111.    Statutes  of 

limitation 134 

chap.  120,  §§  210,  216.    Redemp- 
tion from  tax  sales 552 

1855,  Feb.  12  (111.  Private  Laws  of  1855), 
Stat,  of  IlL  railroads.  Power 
to  lease 762 

1865,  Feb.  10.    Incorporation  Act 749,  750 

1865,  Feb.  16,  111.  Pub.  Laws  of  1865,  p. 
102.  Consolidation  or  leas- 
ing of  Railroads. 752 

1867,  Feb.  8.    incorporation  Act 749 

Qro$ifi  Statutes. 

1868,  p.  108,  §  85.    Recording  wills 630 

Starr  d  OurtM  Statutes. 

VoL  1,  p.  697.    Recording  of  wills 630 

Vol.  2,  p.  1589.    Limitation  of  actions..    627 
VoL  2,  p.  1801,  par.  37,  §  86.    Judg- 
ment in   absence  of  verifi^ 
claim  of  defense... 495 

Statutes. 

1847,  Jan.  26.    Icorporation  Act 749 

1858,  Feb.  28,  chap.  85.  g§  1-3.  Inter- 
section of  railroads .  753  i 

1865,  March  6.    Incorporation  Act 749 

Revised  Statutes,  1881. 

%%  8971-8978.    Intersection  of  rail- 

roada 753 


Acts. 

12th  Gen.  Assembly  of  Iowa,' chap.  98. 

School  district  bonds 

1856,  July  H  §  0*    Railroad  land  granU 


568 
65 


Laws. 

1876,  p.  96,  g  1.    Act  to  cede  jurisdiction 
to  United  States  over  Fort 
\  Leavenworth  military  reserva- 
tion     993 

Kentackj. 

Acts. 

1851,  March  16.    Railroad  Incorporation 

Act 756,  757 

1858-64,  2d  Sess.  p.  120.    Louisville  Wa- 

terCompanjr 66 

1864,  March  10.  Railroad  Incorpora- 
tion Act 766 

1856,  Feb.  14.  Reserving  power  to 
amend  or  repeal  charters  and 
other  \SM% 66, 68-60 
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1858,  Feb.  16.    Railroad  Incorporation 

Act 75^ 

1867.  Feb.  28.  2d  Sess.  p.  167.  Amend- 
ment to  charter  of  Louisville 
water  Company ^ 

1867,  March  9,  2d    Sess.  pp.  417,  420. 

Louisville  sinking  fund 6^ 

1869,  Feb.  8.     Railroad  Incorporation 

Act 75e-758 

1869,  March  15. 2d  Sess,  p.  462.    Taxa 

tion 66' 

1869,  1870.  2d  Sess.  pp.  60.  61.    Louis- 

ville charter 68 

1870,  March  11.    Act  of  Ey.  railroads. 

Amend,  of  charter 756,  757 

1871,  March  8.  21, 1st  Sess.  Acts,  p.  825, 

2d  Sess.  Acts.  p.  352.  Amend- 
ments of  Louisville  charter..      56- 

1872,  March  28.    An  act  to  amend  chap. 

88,  of  the  Rev.  Stat.  Revenue 
and  Taxation 5T 

1878,  April  2.    Amendment  of  Gkn.  Stat. 

art.  6,  §  6 57 

1882,  1st  Sees.  p.  915.  Taxation,  Exemp- 
tion from .-67-60 

1882,  April  22.    Louisville  water  com- 

ry  55 
Revenue  and  taxation 57 

1886i  April  7.    An  Act  for  branch  p^- 

tentiary  at  Ebby  ville 57 

1886,  May  17,  pp.  140, 141, 202.  Amend- 
ing Revenue  Laws 67-60 

Statutes. 

1868,  Jan.  22.    Gen.  Stat,  leasing  rafl- 

roads 76S 

Ey.  Gen.  Stat.  1878,  art  12,  chap.  92,  p. 

745,  §4 715 

Report  of  corporate  property  for  taxation  68-67 
1888,    chap.    92.    Amendmg    Revenue 

Laws 67 

2  Ey.  Rev.    Stat.    p.    121.    Reserving 

power  to  amend  cbartert •      iT 

Louisiitiuu 

Acts. 

1812,  April  8.  Act  relating  to  the  ad- 
mission of  Louisiana Ill 

1869,  §g  18-16.    Baton  Rouge  Co. 60 

1874,  No.  8.    State  bonds 677-570 

1875,  No.  11.    State  bonds.  Funding  Act 

678.  570 

1886,  pp.  165,  176.    License  tax 121 

Code  of  Practice. 

Code  of  Practice,  Louisiana,  art  298. 

Third  opposition 871 

Code  of  Practice,  art.  401.  Third  oppo- 
sition defined 871 

Civil  Code. 

Civil  Code  of  Louisiana  art  2816.  as 
Amended  in  1884.  Damages 
for  injuries 720 

Civ.  Code  of  Lomsiana,  art.  2468.  Alien- 
ation. jMii(f<0n<0  ^i<0 870 

Civ.  Code  of  Louisiana,  art  8547.  Stat- 
ute of  Limitations 818.  814 

Statutes. 
1886,  chap.  101 .  §  8.    License  tax 121 
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Uaryland. 

AetB. 

1188.  Dec  22  (Laws  of  Md.  1788,  chap. 
10)  Election  of  Presidential 
electors 876 

1795»  Dec  24,  chap.  7a.    Election  of 

Presidential  electors 876 

Code. 

Poh.  Gen.  Laws  of  1860,  art  4a    In- 

solvenpyAct 778 

1888,  art.  47,  §§  14,  22. 23.    Insolvency..    77 

Latoi, 

1790,  chap.  14.    Election  of  Presidential 

electors 876 

1791,  chap.  62.    Election  of  Presidential 

electors 876 

StattUcB, 

1880,  chap.  172,  §§18. 28. 24.  Insolvency  778 

1888,  chap.  29a    Insolvency 778 

M»8sacliii8ett8. 

Dedaratum  ofBigTUa. 
Artia    Due  process  of  law 647 

Be9olve8, 

1788,  Nov.  17  (Mass.  resolves,  1788.  p. 
68)  Election  of  Presidential 
electors 876 

1792,  June  30,  p.  26.    Election  of  Presi- 

dential electors 876 

1796,  June,  p.  12.  Election  of  Presiden- 
tial electors 876 

1800.  Jane,  p.  13.  Election  of  Presi- 
dential electors 876 

1804,  Jane,  p.  19.    Presidential  electors.  876 
1808,  pp.  206.    207,   209.    Presidential 

electors 876 

1812,  p.  94.    Presidential  electors 876 

1816,  p.  288.    Presidential  electors 876 

1820,  p.  246.    Presidential  electors 876 

1824,  p.  40.    Presidential  electors 876 

General  Statutes. 

1858.  chap.  410,81.    Partition 646 

Chap.  186, 8§  8,  67.    ParUtion 646 

Chap.  22,  28,  §§  4,  29.    Town  and  coun- 

tyof  Nantncket 647 

Chap.  160,  8§  7, 12.    Appeal  brings  up 

only  question  of  law 648 

Chap.  167,  §§  44-46.    Insolvency  laws..  984 

Chap.  170,  §§  6.  22.    Jurors 647 

Chap.  178,  |§  8,  68.    Partition 646 

Chap.  204,  g§  1,  2.    Forgery 646 

Chap.  814,  g  27.    Motion  in  arrest  of 

Jadgment 647 


1877,  May  11.  chap.  118,  §  80.    Inoo 
ration  Act 


rpo- 
.769, 


770 


HoweWi  Ann,  Stat 

Chap.  9,  p.  131.  §  147.    Election  notices    870 

Vol.  1,  chap.  9.  p.   146,  §§  211,  240. 

Elections 871 

VoL  8,  §  8301.  Duty  of  railroad  com- 
missioner  490 

§§  8391.  8892.    Negligent  killing 486, 487 

Land  Grants. 

1866,  March  3.    Public  land  grants  to 

Mich 868 

1866,  July   3.    Public  land  grants   to 

Mich 863.  864 

Minnesota. 

Acts. 

1877,  March  6.  Gen.  Laws  of  Minn, 
chap.  106,  §§  4,  7.  Providing 
for  aid  to  railroads.. -.193-197,  200 

1881,  March  3.  Special  Laws  of  Minn, 
chap.  414.  An  Act  to  author- 
ize the  Winona  &  St.  P.  R. 
Co.  to  purchase  the  stock,  etc., 
of  the  Plain  view  R.  Co. .  ,196- 
199,  200 

MiaaourL 

Revised  Statutes. 
1866,  chap.  84,  §§  13,    14.    Execution 


Michiiran* 

Acts. 

1865,   March  16.    Land   grant  to  ship 

canaloompany 868 

1889.  No.  202,  pp.  282.  283.  An  Act 
Amending  §  2838,  of  HoweH's 
Stat  Bailroad  Laws.. 177, 178, 170 

1891,  May  1.  No.  60.  Election  of  Presi- 
dential electors  870 

1891,  No.  190,  pp.  268, 268.    Elections..    870 

1885,  Jan.  26,  pp.  72,  76.    Election  of 

delegates... Ill 

U.  S.,  Book  86.  8i 


against  stockholder  of  corpo- 
ration  840 

1866,  chap.  62,  §  11.    Execution  against 

stockholder  of  corporation...    339 

1879.  ^  786.  Execution  against  corpora- 
tion   838.  889 

1889,  g  2617.  Execution  against  stock- 
holder of  corporation 839 

Nebraska. 

Laws. 

1862,  Jan.  10  (Sess.  Laws   Neb.  1861- 

1862,  p.  92).    Elections 118 

1864,  (Sess.  Laws  of  Neb.  1864,  p.  108.) 

Elections 118 

1873.  Attorney's  fees 608 

1866-1866.    Sess.  Laws  of  Neb.  chap.  27, 

p.  79,  §^  4.    Officers 118 

1879,  Laws  of  Neb.  p.  78.    Repealing 

Act  allowing  attorney's  fees..    608 

Code. 

Titie  28,  p.  964.    Quo  warranto  at  suit  of 

'private  citizen 108 

1866,  Jan.  26.  Chap.  9,  §8  10,  11,  12. 
Gen.  Code  for  Nebraska  Ter., 
Elections 118 

§§  68.  92,  94,  95,  96,  99.    Pleadtoga ....    682 

Comp.  Statutes. 

1891,  chap.  71,  p.  626.    Quo  warranto 

at  the  suit  of  private  citizen..    108 
Chap.  44,  p.  483,  §  1.     Usury. 

Rates  of  interest 608 

Gen.  Stat,  of  Neb.  98.    Attorneys'  feea.    608 
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New  Hajnpvhire. 

AeU. 

1788,  Not.  12.  Act  of  N.  H.  (Laws  of 
N.  H.  1789,  p.  169).  Election 
of  presidential  electors 875 

1793,  Laws  of  N.  H.  pp.  898, 401.  Elec- 
tion of  presidential  electors..    875 

Rev.  Stat,  of  N.  H.  chap.  225,  §  8.  In- 
competency  of  witness  not 
named  in  list 4A/k 

New  Jersey* 

AcU, 

Crimfnal  Proc.  Act  of  N.  J.,  g  6a  Mur- 
der in  the  first  degree 988,  989 

1866,  Act  of  N.  J.    WillfnUy  breaking 

fence 228 

1869,  March  81.    Act  of  N.  J.,  United 

Ck>mpan7's  Act 1047 

New  York. 

AeU. 

1844,  chap.  824    Interest  on  Judgment.    980 
1848,  chap.  266,  §  5,   Act  of  Aprfl  12. 

Telegraph  Laws 668,671 

1858,  June  29,  chap.  471,  g  8.  Tele- 
graph Laws .-668-671 

1879.  June  20.    Rate  of  interest 927 

1881,  May  26,  g  8.  Levying  taxes  upon 
corporations.  Joint  stock  com- 
panies and  associations 167 

1885,  June  18,  ^  8,  7.    Ck>mmissioners  of 

electrical  subways 670,  672 

1886,  May  29,  chap.  508.    Ck>mmis8]on- 

ers  of  electrical  subwa vs 670 

1876.  June  2,  chap.  417,  pp.  4&,  477, 

§    1211.     Interest   on   Judg- 
ment     928 

1877,  chap.  417,  pp.  468,  477.    Interest.    980 
1879,  June  20,  chap.  538,  p.  598,  g§  1-8. 

Interest 928,  980 

1888,  June  9,  chap.  581,  §§  1-5.  An  act 
to  regulate  fees  and  charges  of 
elevators     249,250 

,         Bevised  Statutes. 

1875,  chap.  611.    Liability  of  corporate 

officer 1125,  1181, 1188 

June  21,  1875,  §  21.    Incorporation  Act.  1126 

1827.  title  6,  p.  24.    Presidential  electors  876 

part  2.  chap.  4,  title  8.    Interest..  928 

1771,  part  2,  chap.  4,  title  8.    Interest 

on  judgment 980 

North  Caroliiuu 


Acts. 


876 
974 


1792,  April  18.    Apportionment  Act 

1888.  Act  to  incorporate  the  H.  &  W.  R. 
Co 

1884,  Jan.  8.  g§  1, 19,  21,  22,  28,  24,  25. 

Act  to  incor^rate  Uie  Wil- 
mington &  R.  K.  Co... 978.  974.  978 

1885,  Dec.  15.    Amendment  to  Wilming- 

ton &  R.  R.  Co.  charter... 974,  979 

1886,  §§  2,  8.    Railroad  subscription .... 

^ 974,  975,979,  980 

4»-B 


1851,  Jan.  24,  g  8.    Railroad   diwter 

amendment 975,  Vt^ 

1855,  Feb.  15.    Changing  name  of  ndl- 

road 975- 

1867.  Amending  railroad  charter 975 

1875,  F^b.  5.    Kedboad  contract 975,  980' 
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I]     THE  LOUISVILLB  WATER  COMPAJTr. 

Fyr.  in  Sir., 

9, 

WILLIAM  OLABK,  Sheriff  of  Jkffbbson 

COUWTT. 

<Bee  8,  G.  Beporter*B  ed.  1-17J 

Taxation  of  eorporaHon,  when  does  not  impair 
I  cbUffotion  qf  contract— exemption  from  taxor 

I  Hon  toithdrawn — when  water  company  may 

I  ekarge  dtyfor  water. 

I        L  Where  a  law  of  a  State  exempts  a  oorporation 
I  from  taxation,  but  there  is  a  previous  law  that 

the  Leglslatiire  may  alter  or  amend  oharten  and 
laws,  a  saheeqnent  statute  making  the  property 
of  the  corporation  subject  to  taxation  does  not 
impair  the  obUiration  of  any  oontraot  which  it 
had  with  the  State  hj  the  law  giving  the  exemp- 
tion, 
t.  The  exemption  from  taxation  granted  to  the 
LouisTiUe  Water  Company*  by  the  Kentucky  Act 
of  ItSS,  was  withdrawn  by  the  Gteneral  Bevenue 
Statute  of  1881  It  was  competent  for  the  Legis- 
lature to  withdraw  such  exemption. 
1  Where  a  water  company  is  obliged  to  famish  a 
city  with  water  in  consideration  of  its  exemption 
Irom  taxation,  after  such  exemption  is  with- 
drawn, it  is  no  longer  under  such  obligation, 
hot  may  charge  the  city  for  such  water. 

[No.  lOdl] 
Argued  Not.  SS,  f^  1891.    Deeided  Jan.  18, 

1892. 

9 

rr  ERROR  to  the  Ck>an  of  Appeals  of  the 
State  of  Eieotucky,  to  review  a  judgment 
of  that  ooort  reversing  the  decree  of  tiie  Louis- 
▼flle  Law  and  Equity  Court  for  Jefferson 
GDOBtv,  Kentucky,  enjoining  the  seizure  and 
nk  01  the  property  of  the  Louisville  Water 
Company  by  the  sheriff  for  state  and  county 
lues.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Jf^stn.  T.  1u  Burnett  and  wnu  Lindsay 
for  fdaintiff  in  error. 


lf«Mr#.  James  P.  Helm  and  Helm  Bruce 

for  defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opinion 
of  the  court: 

The  plaintiff  in  error  brought  this  suit  in  the 
Louisville  Law  and  Equity  Court  for  Jefferson 
County,  Kentuc^,  to  obtain  a  decree  prevent^ 
ing  the  seizure  and  sale  of  its  property  by  the 
defendant,  the  sheriff  of  that  county,  for  state 
and  county  taxes  assessed  for  the  year  1887. 
The  suit  proceeds,  in  part,  upon  the  theory 
that  the  company's  property  was^  exempted 
from  all  taxation  by  an  act  of  assembly, 
passed  April  22d,  1883,  which,  it  is  alleged, 
constituted,  in  connection  with  previous  enact- 
ments, a  contract  between  it  and  the  State,  and 
that  the  general  statute  of  Kentucky,  relating 
to  the  collection  of  the  public  revenue,  enacted 
in  1886,  and  under  which  alone  the  defendant 
could  justify  the  contemplated  seizure  and 
sfUe,  impaireil  the  obligation  of  that  contract. 
The  relief  asked  was  granted  by  the  court  of 
original  lurisdiction,  and  the  defendant  was 
enjoined  from  collecting  the  taxes  in  question. 
That  decree  was  reversed  bv  the  Court  of  Ap- 
peals of  Kentucky,  aud  the  cause  was  re- 
manded with  directions  to  reouire  the  plaintiff 
to  pay  into  court  the  taxes  claimed,  or,  if  it 
failed  in  Uiat,  the  management  of  its  business 
should  be  entrusted  to  a  receiver,  until  an 
amount  sufficient  to  pay  the  taxes  and  costs  of 
litigation  was  realized.  To  reverse  that  de- 
cree this  writ  of  error  was  prosecuted. 

Various  statutes  were  referred  to  in  argu- 
ment as  bearing  upon  the  questions  presented 
for  determination.  Their  provisions,  so  far  as 
it  is  material,  in  any  view  of  the  case,  to  ad- 
vert to  them,  are  as  follows: 

The  Louisville  Water  Company  was  incor- 
porated in  1854,  without  any  exemption  of  its 
propertv  from  taxation,  and  with  authority  to 
estaDlish  andfmaintain,  within  or  near  the  city 
of  Louisville,  reservoirs,  enfifine-houses,  pump- 
ing machinery,  etc.,  necessary  to  furnish  at  all 


Wefa,^AM  to  power  of  etaUs  to  tax,  see  note^  to 
AMrtBBT.  Erie  Ciounty,  Kh  1002. 

timl  ttuat4on  of  stock  or  afiarea  In  corporation  does 
•at  >iiyuti  ohUflPflttow  of  contracts:  taxation  of  shares 
0mtknaH  hwiks  and  other  -cofporations^  see  note 
tvFMTidence  Bank  v.  BnUngs,  7:  9». 

dstoexemption  from  taxation;  whether  a  contract 

tit.V.  8. 


or  not;  not  imvUied,  see  note  to  Tucker  v.  Ferguson, 
22:805. 

When  an  inSunetion  to  restrain  the  edOeetion  of  a 
taxwHl  he  arantea^aee  note  to  Dews  v.  Chioaffo, 
20:  6& 

When  takes  iUegally  assessed  can  be  reeooered  back, 
see  note  to  Brskine  v.  Van  Arsdale,  21:  Q. 
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times  an  abuodant  supply  of  fresh  and  whole- 
some water  to  the  inhabitants  of  that  city.  It 
was  made  its  duty  to  furnish  water  to  the  city 
for  the  extingoisbment  of  fires,  and  the  cleans- 
ing of  streeS,  uj^n  such  term»  as  might  be 
agreed  between  itself  and  the  munici^  au- 
thorities; and,  if  the  latter  assented  thereto,  the 
water  company  was  to  have  the  exclusive  right 
to  furnish  water  to  the  inhabitants  of  Louis- 
ville, by  means  of  pipes  and  aqueducts,  upon 
such  terms  and  for  such  time  as  might  be 
stipulated  between  it  and  the  city.  2  Sess. 
Acts  1858-'54,  p.  120. 

Subsequently,  by  an  Act  approved  February 
28th,  18o7,  amenain^  its  charter,  the  water 
company  was  authorized,  with  the  consent  of 
the  general  council  of  the  city,  to  increase  its 
capital  stock,  and  the  city  was  invested  with 
power  to  subscribe  for  such  stock  or  any  part 
thereof,  and  pay  for  the  same  in  bonds  issued 
for  that  purpose.    2  Sess.  Acts  1867,  p.  167. 

By  an  Act  approved  March  9th,  1867,  it  was 
provided,  among  other  things,  that  the  general 
council  of  Louisville  should  not  have  power 
to  pass  ordinances  diminishing  the  resources 
of  the  sinking  fund  of  that  city  as  then  estab- 
lished, until  the  city's  debts  then,  or  which 
might  subsequently  become,  chargeable  upon 
that  fund,  were  paid,  and  that  the  whole  re- 
sources of  that  fund  from  year  to  year  should 
be  sacredly  set  apart  to  the  payment  of  such 
debts,  until  the^  were  fully  discharged.  The 
mayor,  the  president  of  the  board  of  aldermen 
for  the  time  being,  ^^d  three  persons  to  be 
chosen  by  thaf  Aieral  council  on  Joint  ballot, 
and  their  successors  in  office,  were  constituted 
the  commissioners  of  the  sinking  fund  of  the 
city  of  Louisville,  with  corporate  powers  and 
existence,  with  authority  to  do  and  perform  all 
things  necessary  to  execute  the  duties  required 
and  the  powers  given  them  by  the  act  The 
funds,  estate  and  income  belonging  tiien  or 
subsequently  to  that  fund  were  vested  in  and 
placeci  under  the  control  and  management  of 
said  board  of  commissioners;  if  injured,  with- 
held or  abstracted,  the  board  could  sue  for 
and  recover  the  same,  or  any  part  thereof,  in 
their  corporate  name.  The  commissioners 
were  directed  to  apply  the  fund  to  the  pay- 
ment of  the  city's  debts  chargeable  on  the 
same  when  they  could  do  so  on  fair  terms,  and 
when  that  could  not  be  done,  to  invest  the 
surplus  in  bonds  of  the  dty  or  for  which  it 
was  bound,  or  bonds  of  the  State  of  EentucW, 
or  in  such  good  and  solvent  stocks  as  mifi^ht  be 
approved  on  the  vote  of  «  majority  of  each 
board  elect  of  the  general  coundl,  by  yeas  and 
naya.    2  Sess.  AcU  of  1867.  pp.  417,  420. 

A  subsequent  Act,  approvied  March  15th, 
1869,  added  to  the  resources  of  the  sinking 
fund  of  the  city  the  stock  owned  by  it  in  the 
Louisville  Water  Company;  also  an  annual 
tax  of  forty  cents  on  each  one  hundred  dollars' 
worth  of  such  real  and  personal  property  as 
might  be  taxed  for  dty  purposes  in  that  dty, 
to  be  levied  and  collected  in  cash  as  provided. 
It  also  provided  that  no  other  than  the  bonded 
debt  of  the  dty  should  be  charged  upon  the 
sinking  fund,  unless  provision  was  made  for 
the  payment  thereof IDt  the  time  of  the  charge 
suffldent  in  the  opinion  of  the  commissioners 
to  pay  it.    2  Sess.  Acts  of  1869,  n.  462. 

The  charter  of  the  dty  of  1870  directed  the 


general  council  to  establidi  and  tMintnin  ^  fin 
apartment,  with  such  force,  orgauization»  ap- 
paratus, engines,  etc.,  as  were  sufficient  to  pro- 
vide against  fires,  etc.  By  that  charter  it  was 
further  declared  that  the  water  works,  as  an 
institution  of  the  dty,  should  remain  as  then 
established  bv  law,  but  the  ceneral  council 
should  not  taKe  further  stock  In  the  company 
without  an  ordinance  first  passed  for  that  pur- 
pose, dedaring  the  amount  to  be  taken,  how 
to  be  paid  for,  and  the  tax  necessary  to  be 
levied  to  meet  the  same,  which  ordinance 
should  be  subject  to  approval  or  rejection  by 
the  qualified  voters  of  the  dty  at  a  general 
election  called  for  that  purpose;  also,  that  no 
tax  or  water  rent  should  be  levied  for  the  pur- 
pose of  paying  for  the  use  of  water  for  public 
purposes,  or  for  paying  the  expense  oi  con- 
ducting and  managing  the  works,  except  upon 
the  lands  and  tenements  of  the  water  district. 
2  Sess.  Acts  1869-'70,  pp.  60, 61. 

That  charter  was  amended  and  the  resources 
of  the  sinking  fund  were  further  increased  by 
the  AcU  of  March  8d,  1S71,  and  March  21st, 
1871,  investing  the  commissioners  of  the  sink- 
ing fund  with  power  to  purchase  from  the 
dty  or  from  individuals  holding  the  same,  cer- 
tificates of  stock  in  the  water  company;  such 
stock,  when  purchased,  to  be  hdd  as  a  part  of 
the  sinking  fund  of  the  dty.  1  Sess.  Acts 
1871,  p.  825;  2  Sess.  AcU,  p.  852. 

The  4th  section  of  article  12  of  chapter  92 
of  the  general  statutes  of  Kentucky,  adopted 
in  1878,  made  it  "  the  duty  of  the  president, 
treasurer,  or  secretary  of  any  gas  or  water 
company  or  association  in  this  State  to  report, 
under  oath,  to  the  auditor  of  public  accoimts, 
on  or  before  the  10th  day  of  July  every  year» 
a  full  and  complete  statement  of  all  property, 
real,  personal,  or  mixed,  induding  buildings^ 
engines,  machinery,  pipes  above  and  bdow 
ground,  reser^irs,  retorts,  tanks,  meters, 
lamp  posts,  together  with  any  and  all  other 
species  of  property  connected  with  or  in  anv 
way  belonging  to  or  under  the  control  of  such 
gas  or  water  company,  and  any  surplus  ac- 
cumulated, or  contingent  fund  on  hand,  cash 
on  hand,  stocks,  bonds,  or  other  securities^ 
and  the  total  cash  value  thereol"  The  5lh 
section  of  the  same  artide  made  it  '*  the  duty 
of  the  president,  treasurer,  secretary,  mayor, 
or  agent  of  any  toll-bridge  company,  incorpo- 
rated dty,  mining,  or  other  incorporated  or 
manufacturing  company,  gas  or  water  com- 
pany or  association,  in  or  doing  business  in 
this  State,  under  or  by  virtue  of  any  act  of  in- 
corporation named  in  this  artide,  to  pay  into 
the  treasury,  on  or  before  the  lOth  day  of  Oc- 
tober in  each  year,  a  tax  upon  each  one  him- 
dred  dollars  of  the  value  of  the  property 
owned,  possessed,  hdd,  or  represented  bv  such 
company,  dty,  or  association,  equivalent  U> 
the  tax  collected  upon  real  estate."  Qen.  Stat 
1878,  p.  745. 

It  should  be  here  stated  that  by  an  Act,  ap> 
proved  February  14th,  1856,  entitled  "An  Ad 
Reserving  Power  to  Amend  or  Repeal  Char- 
ters and  other  Laws,"  It  was  provided,  in  respect 
to  aU  charters  and  acts  of  incorporation  granted 
after  that  date,  that  '*  all  charters  and  grants 
of  or  to  corporations,  or  amendments  tlMreof , 
and  all  other  statutes,  shall  be  subject  to 
amendment  or  repeal  at  the  wOl  of  the  Legle- 
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Iftture,  Qoless  a  contrary  intent  be  therein 
plainly  expressed:  Protuutd^  That  whilst  privi- 
leges and  franchises  bo  granted  may  be  changed 
or  repealed,  no  amendment  or  repeal  shall  im- 
pair other  rights  pieviously  vested;"  and  that 
•  "  when  any  corporation  shall  expire  or  be  dis- 
solved, or  its  corporate  rights  and  privileges 
shall  cease  by  reason  of  a  repeal  of  its  charter 
or  otherwise,  and  no  different  provision  is 
made  by  law,  all  its  works  and  property,  and 
all  debts  payable  to  it  shall  be  subject  to  the 
payment  of  debts  owing  by  it,  and  then  to  dis- 
tribution among  the  members  according  to 
their  respective  mterests;  and  such  corporation 
may  sue  and  be  sued  as  before,  for  the  purpose 
of  'settlement  and  distribution  as  aforesaid." 
2  Eentuckv  Rev.  Stat  p.  121.  This  Act  was 
pret>erved  In  the  Gkneral  Statutes  adopted  in 
1873,  and  was,  in  express  terms,  made  appli- 
cable to  all  charters  and  grants  of  or  to  corpo- 
rations or  amendments  thereof,  "enacted  or 
W  granted  since  the  14ih  of  February,  1856." 
Kentucky  Gen.  Stat.  1873,  p.  616. 

Such  were  the  relations  between  the  State, 
the  city  of  Louisville,  and  the  Water  Com- 
pany when  the  Act  of  April  22d,  1882,  was 
passed,,  amending  the  charter  of  that  company, 
and  exempting  it  from  the  payment  of  taxes 
of  all  kinds,  state,  municipal,  and  special. 
That  Act  provided: 

"  1.  It  shall  be  the  duty  of  the  Louisville 
Wafer  Company  to  furnish  water  to  the  public 
fire  cisterns  and  public  fire  plugs  or  hydrants 
of  the  city  of  Louisville  for  nre  protection  free 
of  charge. 

' '  2.  The  sinking  fund  of  the  city  of  Louisville 
beini^  the  owner  of  the  stock  of  the  Louisville 
Water  Company,  and  said  water  company  by 
virtue  thereof  is  the  property  of  the  city  of 
Louisville,  therefore  the  Louisville  Water 
Company  is  hereby  exempt  from  the  payment 
of  taxes  of  all  kinds,  of  whatever  character, 
state,  municipal,  or  special.  This  Act  shall 
take  effect  from  and  after  its  passage."  1  Sess. 
Acu  1882,  p.  915. 

It  thus  appears  that  when  the  Act  of  1882 
was  passed  as  well  as  ever  since  February  14th, 
1856,  a  general  statute  of  Kentucky  reserved 
the  power  to  amend  or  repeal  all  charters  and 
f^rants  to  corporations,  or  amendments  thereof, 
"  at  the  win  of  the  Legislature,  unless  a  con- 
trary intent  be  therein  plainly  expressed." 

Oo  the  17th  of  May,  1886,  a  general  statute 
was  passed,  amending  the  revenue  laws  of 
the  State.  AcU  188^-86,  pp.  140,  141,  202. 
This  Act  has  become  chapter  92  of  the  Gen- 
eral Statutes  of  1888.  It  declares  that  "all 
property,  real  and  personal,  within  this  State, 
not  herein  expressly  exempt  by  law,  shall  be 
assessed,  as  nearly  as  practicable,  according  to 
i  uniform  rate,  in  the  manner  hereinafter  pro- 
vided;" and  contains  a  section  similar  to  sec- 
tion 4  of  article  12  of  chapter  92  of  the  Gleneral 
Statutes  of  1873.  It  is  admitted  that  the  prop- 
erty of  the  Water  Company  is  subject  to  taxa- 
tk)ii  under  the  Act  of*  1886,  unless  it  was  enti- 
tled, after  and  notwithstanding  its  passage,  to 
the  exemption  given  by  the  Act  of  April  2Sid, 
17]      1888. 

The  following  sections  of  article  12  of  the 
Act  of  1886  indicate  the  extent  to  which 
previoua  laws  were  affected  by  it:  "  §  5, 
duipCer  98  of  the  General  Statutes,  the  Act  of 
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March  28th.  1872,  entitled  '  An  Act  to  Amend 
Chapter  83  of  the  Revised  Statutes,  title,  *Bev- 
enue  and  Taxation,'  the  amendment  to  said 
Act  of  March  28th,  1872,  entitled  '  An  Act  to 
Amend  an  Act,  Approved  March  28th,  1872, 
Authorizing  Sheriffs  to  Sell  Real  Estate  to 
Pay  Revenue  Tax,' approved  April  19th,  1873, 
the  Act  approved  Apnl  2d,  1878,  entitled  'An 
Act  to  Amend  Section  6,  Article  6,  Chapter 
92,  General  Statutes,'  an  Act  to  amend  article 
2  of  chapter  92  of  the  General  Statutes,  title 
'Revenue  and  Taxation,'  approved  May  8th, 
1884,  and  all  other  Acts,  general  and  special, 
and  parts  of  Acts  inconsistent  herewith,  or  not 
in  conformity  herewith,  are  hereby  repealed; 
but  nothing  in  this  Act  shall  interfere  with  any 
existing  local  option,  or  any  special  or  prohibi- 
tion law  in  any  county,  nor  with  any  local  or 
general  law  for  creating  or  collecting  county 
levy,  or  with  chapter  18l6  of  the  Acts  of  187tf- 
'80,  or  with  an  Act  entitled  '  An  Act  for  the 
Benefit  of  the  Branch  Penitentiary  at  Eddy* 
ville.'  approved  April  7,  188tJ.  §  6.  Nothing 
in  this  Act  shall  be  held  to  repeal,  or  in  any 
way  impair,  the  force  and  effect  of  any  local 
or  special  Act,  or  any  general  law  now  in 
force,  or  that  may  hereafter  be  passed,  pro* 
viding  for  the  appointment  of  collectors  of 
state  revenue  or  county  levy  and  poll-tax,  in 
any  county  of  the  State,  nor  shall  anything 
herein  be  construed  to  repeal  or  impair  the 
force  of  any  special  or  local  law  giving  to 
counties  or  towns,  for  roads  or  street  purposes, 
the  fines  collected  for  violations  of  the  road 
and  bridge  laws  of  said  county.  §  7.  That 
this  Act  shall  take  effect  from  and  after  Sep- 
tember 14th,  1886;  but  it  shall  not  operate  as  a 
repeal  of  existing  laws  as  to  any  assessment 
made,  licenses  granted,  or  obligations  or  penal- 
ties incurred  under  any  existing  law."  % 

The  contention  of  the  Water  Company  that 
it  acquired  by  the  Act  of  1882  an  exemption 
from  taxation  which  could  not  be  withdrawn 
by  subsequent  legislation,  without  its  consent, 
mi.kes  it  necessary  to  inquire  whether  that 
exemption  was  in  fact  thus  withdrawn;  and,  if 
so,  whether  the  statute  withdrawing  it  impaired 
the  obligation  of  any  contract  the  company 
had  with  the  State  by  the  Act  of  1882. 

It  is  clear  that  the  exemption  allowed  by  the 
Act  of  1882  was  withdrawn  by  the  General 
Revenue  Statute  of  1886.  While  the  former 
Act  exempted  the  Water  Company  from  taxa- 
tion of  whatever  character,  state,  municipal, 
or  special,  the  latter  subjected  to  taxation  aU 
property,  real  and  personal,  within  the  State, 
unless  expressly  exempted  by  its  provisions. 
The  Act  of  1886  not  only  failed  to  exempt  the 
property  of  the  Water  Company  from  taxation, 
but  expressly  required,  as  did  the  General 
statutes  in  force  prior  to  1882  (art.  12,  §  4, 
chap.  92),  that  every  water  company  doing 
business  within  the  State  should  make,  annu- 
ally, a  full  and  complete  statement,  under  oath, 
of  all  its  property,  including  its  surplus  or 
conUnirent  fund,  cash,  stocks,  bonds,  and  other 
securities.  And  that  there  might  be  no  possi- 
ble doubt  as  to  the  scope  of  that  Act,  the  chap- 
ter of  the  general  statutes  relating  to  taxation, 
and  other  statutes  specially  named  by  their 
titles,  relating  to  revenue,  and  ail  other  acts  and 
parts  of  acts,  * 'general  and  ipecial,*'  inconsist- 
ent or  not  in  conformity  with  its  provisioiis, 
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were  ezpresslj  repealed  by  the  Act  of  1886. 
The  sweeping  character  of  this  repeal  is  further 
shown  by  the  specification  of  certain  laws  that 
were  excepted  bom  the  repeal,  which  specifi- 
cation did  not  include  the  Act  of  1882.  The 
latter  Act  Ib  special  in  its  exemption  of  a  par- 
ticular company  from  taxation*  It  was,  there- 
fore, inconsistent  with  the  Revenue  Act  of  1886, 
which  embraced,  in  terms,  all  property,  real 
and  personal,  within  the  State,  not  expressly 
exempted  by  Its  provisioDs  from  taxation. 
There  Ib  thus  a  positive  repuiniancy  between 
the  special  and  general  Act.  This  being  so,  the 
repealiDff  dause  included  the  special  Act  of 
1882.  and,  therefore,  subjected  the  property  of 
the  Water  €k)mpany  to  taxation  as  provided  in 
the  Revenue  Act  of  1886.  In  so  holding,  we  do 
no  violence  to  the  established  rule  that  repeals 
by  implication  are  not  favored  {South  Catilina 
V.  titcU,  84  U.  S.  17  WaU.  426, 481  [21 :650, 654] ; 
Bx  parte  Grow  Dog,  109  U.  8. 656. 570  [27:1030, 
10851;  Ohmo  JBeong  v.  United  States,  112  U.  8. 
536.  549  [28:770,  778])  for,  under  the  repeal  of 
all  special  acts  not  in  conformity  with  the  gen- 
eral statute,  the  Act  of  1882,  not  being  express- 
ly excepted  from  such  repeal,  cannot  stand 
with  that  of  1886. 

Was  the  repeal,  which  was  effected  by  the 
Revenue  Act  of  1886,  in  violation  of  any  rights 
acquired  by  the  Water  Company  under  the 
Act  of  1882?  We  think  not.  The  Act  of  1882 
contained  no  clause  that  ^'plainly  expressed" 
the  intention  not  to  exercise  the  power,  re- 
serve by  the  statute  of  1866,  to  amend  or  re- 
peal, at  the  will  of  the  Legislature,  all  charters 
of  or]  grants  to  corporations,  or  amendments 
thereof,  and  other  statutes.  There  was  no  such 
reservation  in  the  Act  of  1864,  incorporating 
the  Water  Companv,  and,  therefore,  that  Act 
was  not  subject  to  the  general  statute  of  1866. 
Hamilton  v.  Keith,  5  Bush,  458.  But,  in  re- 
spect to  all  the  acts  passed  after  1866,  amend 
ing  the  charter  of,  or  relatingto,  the  Water 
Company,  including  that  of  lo82,  each  must 
be  read  as  if  all  the  provisions  of  the  Act  of 
1866  were  incorporated  in  it,  because  in  no  one 
of  them  is  plainly  expressed  an  intent  to  waive 
the  right  01  amendment  or  repeal  at  the  will  of 
the  legislature.  In  this  view,  the  rights  ac- 
quired oy  the  Water  Company  under  the  Act 
of  1882  were  subject  to  the  reserved  power  of 
amendment  or  repeal;  saving,  whenever  that 
power  was  exerted,  alllrights  previously  vested. 
In  short,  the  immunity  from  taxation,  granted 
by  the  Act  of  1882,  was  accompanied  with  the 
oondition— expressed  in  the  Act  of  1856  and 
made  part  of  every  subsequent  statute,  when 
not  otherwise  expressly  declared — that,  bv 
amendment  or  repeal  of  the  former  Act,  such 
immunity  conld  be  withdrawn.  Any  other 
interpretation  of  the  Act  of  1866  would  render 
it  inoperative  for  the  purposes  for  which,  mani- 
festly, it  was  enacted. 

These  conclusions  are  sustained  by  many  td- 
Judications.  In  Tomtinson  v.  Jeuup,  82  U.  8. 
15  Wall.  464, 457  [21:204,  205],  whic^  involved 
the  liability  to  taxation  of  a  corporation,  an 
amendment  of  whose  charter  exempted  it  from 
taxation,  this  court  said:  "It  is  true  that  the 
charter  of  the  company  when  accepted  by  the 
corporators  constituted  a  contract  between 
them  and  the  State,  and  that  the  amendment, 
when  accepted,  formed  a  part  of  the  contract 
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from  that  date  and  was  of  the  same  obUgatofj 
character.  And  it  may  be  equally  true,  as 
stated  by  counsel,  that  the  exempnon  from 
taxation  added  greatly  to  the  value  of  the  stock 
of  the  companv,  and  induced  the  plaintiff  to 
purchase  the  shares  held  bv  him.  But  theae 
considerations  cannot  be  aUowed  any  weight 
in  determining  the  validity  of  the  subsequent 
taxation.  The  power  reserved  to  the  Stale  by 
the  law  of  1841  authorized  any  change  in  tlia 
contract  as  it  originally  existed,  or  as  subse- 
quently modified,  or  its  entire  revocation.  The 
original  corporators,  or  Bubsequent  stodchokl- 
ers,  took  their  interests  with  knowledge  of 
the  existence  of  this  power,  and  of  the  possi- 
bility of  its  exercise  at  any  time  in  the  discre- 
tion  of  the  Legislature.  The  object  of  the 
reservation,  and  of  similar  reservations  in  other 
charters,  is  to  prevent  a  grant  of  corporate 
rights  and  privileges  in  a  form  which  will  pre- 
clude leirislative  interference  with  their  exer- 
cise if  Uie  public  interest  ^ould  at  any  time 
require  such  interference.  It  is  a  provirion 
intended  to  preserve  to  the  State  control  over 
its  contract  with  the  corporators,  which  with- 
out that  provision  woula  be  irrepealable  and 
protected  from  any  measures  affecting  its  obli- 
gation. There  is  no  subject  over  wmch  it  b 
of  greater  moment  for  the  State  to  preserve  its 
power  than  that  of  taxation.  .  .  .  Immuni^ 
from  taxation,  constituting  in  these  cases  a 
part  of  the  contract  with  Uie  government,  is, 
by  the  resei  ration  of  power  such  as  is  contained 
in  the  law  of  1881,  subject  to  be  revoked  equal- 
ly with  any  other  provision  of  the  charter  when- 
ever the  Legislature  may  deem  it  expedient  for 
t^e  public  mterests  that  the  revocation  shall  be 
made.  The  reservation  affects  tbe  entire  rela- 
tion between  the  State  and  the  corporation, 
and  places  under  legislative  control  all  rights, 
privileges,  and  immunities  derived  by  its  char- 
ter directly  from  the  State." 

So  in  Maine  Cent.  B.  Oo.  T.  Mains,  96  U.  8. 
499,  510  [24:836,  840],  where  the  question  was 
as  to  the  liability  to  taxation  of  a  consolidated 
corporation  which  came  into  existence  while  a 
general  statute  was  in  force,  providhig  that 
any  Act  of  incorporation  subsequently  passed 
might  be  amended,  altered,  or  repealed,  at  the 
pleasure  of  the  Legislature,  in  the  same  man- 
ner as  if  an  express  provision  to  that  effect 
were  therein  contained,  unless  there  was  in  U»e 
Act  of  incorporation  an  express  limitation  or 
provision  to  the  contrary.  In  that  case  the 
court  said:  "There  was  no  limitation  in  tbe 
Act  authorizing  the  consolidation,  which  was 
the  Act  of  incorporation  of  the  new  company 
upon  the  legislauve  power  of  amendment  and 
alteration,  and  of  course  there  was  none  upon 
the  extent  or  mode  of  taxation  which  miffhtbe 
subsequently  adopted.  By  the  reservation  in 
the  law  of  1881,  which  is  to  be  considered  as 
if  embodied  in  that  Act,  the  State  retained  the 
power  to  alter  it  in  all  particulars  constituting 
the  grant  to  the  new  company,  formed  under 
it,  of  corporate  rights,  privileges,  and  immuni- 
ties. The  existence  of  the  corporation  and  its 
franchises  and  immunities,  derived  direcUy 
from  the  State,  were  thus  kept  under  its  ooo- 
troL"  To  the  same  effect  are  AiUvntie  S 
G.  B.  Oo.  T.  Georgia,  98  U.  8.  869,  866  [96: 
186,  1^;  ffoge  v.  Biehnymd  S  D.  B.  0$. 
99  U.    8.   848,   868   [26:808,  804];    ateMif 
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FMd  Oatm,  99  U.  8.  700.  720  [26:406,  6011; 
Omtmood  t.  Union  Freight  It  Co.  106  U.  B. 
18.  21  [26M1,  9661;  Ckm  t.  OUnwood  Cms- 
iery.  lOT  U.  &  466, 476  [27:406,  412li_  ^ng 
Fotf^  WaitT  Warki  ▼.  SehotUer,  110  U.  8. 847, 
852  [28:176,  IttSh  LouiniUe  Gob  Oo.  ^.  CUi- 
MM  Qa9  Ughl  Co.  116  U.  a  688,  606  [29:610, 
6151:  QibUy.  Coruolidated  Oas  Co.  180  U.  8. 
896,  408  [82:979, 984;  Siow  City  8t.  R.  Co.  t. 
Sioux  City  \88  U.  §.98, 108  [84:898,  9021. 

Id  barmooj  with  these  views  is  the  aecis- 
ion  of  the  Court  of  Appeals  of  Eentucfy  in 
Onfin  ▼.  KentuekylM.  Co.,  8  Bush,  692,  where 
the  qaestioii  was  as  to  the  Talidity  of  an  Act, 
pasMd  in  1868,  repealing  the  charter  of  an  in- 
surance company,  i^iranted  in  1866,  and  which 
did  not  expressly  reserve  the  power  of  repeal. 
The  court  said:  **  The  charter  was  certaioly 
a  contract  with  a  legal  obligation  which  could 
not  be  constitutionally  impaired  by  ordinary 
k^latlon.  But  what  is  its  obligation?  Had 
tl^  charter  itself  reserved  the  power  to  repeal 
it,  that  reservation  would  have  been  part  of 
the  contract,  and  have  moulded  its  obligation 
accordingly;  and  such  qualified  obligation 
would  not  have  been  impdred  by  an  exercise 
of  that  power."  After  observing  that  although 
there  was  no  such  reservation  in  the  company's 
charter,  there  was  one  in  the  Act  of  1866,  the 
proviso  of  which,  while  securing  the  rights  of 
beneficiaries  and  others,  did  not  affect  the 
mere  power  to  repeal  the  franchise,  the  court 
proceeded:  **  That  statute  (1866)  in  its  pro- 
spective operation  is  constitutional,  and  there- 
[15]  fore  a  law  of  the  8tate;  and,  as  it  has  never 
been  repealed,  it  applies  to  the  charter  of  'The 
Kentucky  Insurance  Companv,'  unless,  as 
argued,  the  non*reservation  in  the  charter 
ilBelf  of  power  to  amend  or  repeal  it  implied 
a  repeal,  as  to  it,  of  the  general  statute.  But 
there  being  nothing  in  the  language  of  the 
charter  importing  any  such  intention,  if  the 
mere  pretermission  of  special  reservation  of  the 
power  to  amend  or  repeal  should  be  construed 
as  a  nation  of  the  power,  the  statute  of  1866 
would  DC  superfluous  and  moperative;  because. 
Id  relation  to  charters  reserving  the  power, 
tlere  was  no  necessity  for  that  enactment, 
which  therefore  was  intended  to  operate  only 
CO  charters  which  do  not  reserve  the  power 
already  reserved  by  statute.  Then,  was  this 
^nenu  reservation  of  power,  like  a  special 
reservation  in  the  charter  itself  a  part  of  the 
contract;  or  was  the  contract  made  subject  to 
It,  and  the  obligation  defined  or  modified  by 
it?  We  think  so.  And.  whatever  might  be 
Uiought  of  the  policy  or  such  legislation,  or  of 
the  poli<7  or  Justice  of  the  repealing  statute 
over  which  the  Judiciary  has  no  jurtodiction, 
our  conclusion  as  to  the  mere  power  of  repi»l 
is,  as  we  think,  sustained  by  reason  and  abun- 
dant authority." 

It  is,  however,  contended  that  the  exemption 
from  taxation  could  not  be  withdrawn  while 
the  Water  Company  remained  under  the  obli- 
gation imposed  by  the  first  section  of  the  Act 
of  1882  to  fumiui  water  to  the  city  for  fire 
protection,  free  of  char^.  But  no  such  obli- 
gation remained  after  the  passage  of  tbe  Act 
of  1866,  which,  as  we  have  seen,  had  the  effect 
to  withdraw  the  immunity  from  taxation 
gnmted  by  the  second  section  of  the  Act  of 
1882.    In  determining  the  object  and  scope  of 
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the  Act  of  1882,  we  must  look  at  all  of  its 
provisions.  The  Water  Company  was  under* 
a  duty  by  its  charter,  passed  before  the  Act  of 
1866,  to  furnish  water  for  the  extinguishment 
of  fires  and  the  cleansing  of  streets,  not  free  of 
charge,  but  upon  such  termsasmight  be  agreed 
upon  bv  it  and  the  city.  And  the  Legislature 
certaiuly  did  not  assume  to  impose  upon  it  the 
obligation  to  furnish  water,  for  fire  protection, 
free  of  charge  except  in  connection  with  the  ^. 

grant  to  it  St  immunity  from  taxation.  Ac-  vlOJ 
cepting,  however,  the  l)enefits  of  this  exemp- 
tion from  taxation,  it  became  bound  to  supply 
water  for  public  purposes,  free  of  diarge. 
But  that  obligation  remained  only  so  long  as 
the  exemption  continued  in  force.  The  Act 
of  1882  is  to  be  regarded  as  an  entirety,  and 
meant  nothing  more  than  that  the  company 
should  furnish  water  for  fire  protection,  free 
of  charge,  so  longas  the  immunity  from  tax- 
ation continued.  This  view  is  m  harmony  with 
the  Act  of  1856,  which  expressly  declares  that 
whilst  privileges  and  franchises  granted  to  cor- 
porations, after  its  passage,  coiud  be  changed 
or  repealed,  no  amendment  or  repeal  should 
impaor  other  rights  previously  vested.  Tbe 
effect  of  the  withdrawal  of  the  immunity  from 
taxation  was,  therefore,  to  leave  the  Water 
Company  in  the  position  it  was  t)efore  the  pas- 
sage of  ue  Act  of  1882  in  respect  to  its  right 
to  diarge  for  water  furnished  for  public  fire 
dstems,  fire  plugs,  or  hydrants. 
Much  rdiance  was  placed  by  the  plaintiff 

rn  Commiuumen  Sinking  Fund  v.  Oreen  S 
B.  Na/9.  Co.,  79  Ey.  78,  76,  88.  But  there 
is  nothing  in  that  case  inconslBtent  with  the 
views  we  have  expressed.  It  was  there  de- 
dded.tbat  the  Legislature  could  not  consistently 
with  tbe  constitution,  or  with  the  above  statute 
of  1866,  take  from  tbe  Green  and  Barren  River 
Navigation  Company,  without  making  compen- 
sation therefor,  the  right  it  acquired  under  a 
contract  with  the  8tate,  concluded  in  1868,  to 
take,  for  a  term  of  years,  tolls  from  vessels 
navigating  Green  and  Barren  rivers,  in  con- 
sideration of  its  agreement,  which  had  been 
fully  performed,  to  maintain  and  keep  in  repair, 
at  its.  own  expense,  such  line  of  navigation. 
The  case  before  us  presents  no  such  featurea. 
As  already  indicatea,  in  lodng  an  exemption 
from  taxation  the  Water  Company  reirained 
its  rights  to  make  such  charges  for  water  fur- 
nished for  fire  protection,  as  ft  could  rightf ullv 
have  done  before  the  Act  of  1882  was  passed, 
and  whilst  its  property  was  subject  to  taxa- 
tion. * 

We  have  thus  far  considered  the  case  as 
one  between  the  8tate  and  the  Water  Company 
as  a  private  corporation.  It  is  not  perceived 
that  the  result  should  be  different  if  we  re- 
garded the  case  as  one  necessarily  involving 
proprietary  rigbtsof  the  dty  of  Louisville,  or  [IT] 
the  rights  of  creditors  whose  debts  were  or  are 
charg^  upon  the  dnking  fund  of  that  munic- 
ipality. The  various  acts  referred  to  were 
passed,  as  was  the  Act  of  1882,  in  view  of  the 
general  statute  of  1866,  and,  as  none  of  tbem 
contained  a  providon  expressly  wdving  the 
rigbt  of  amendment  or  repeal,  it  must  behdd, 
for  the  reasons  alreadv  stated,  that  the  acqui- 
dtion  by  tbe  sinking  fund  of  the  stock  ol  the 
Water  Company,  whether  before  or  after  the 
passttge  of  the  Act  of  1882,  was  subject  to  the 
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Teseirad  power  of  the  Legi8latiiie»  at  Its  will, 
by  amenaing  or  repealing  that  Act,  to  with- 
draw the  exemption  from  taxation.  Such 
withdrawal  did  not  impair  the  obligation  of 
any  contract  rights  of  creditors  whose  debts 
were  charged  upon  the  sinking  fund,  because 
such  rights,  whenever  acquir^,  were  subject 
to  the  power  to  amend  or  repeal  the  statute 
^ranting  to  the  Water  €k)mpany  immunity 
lirom  taxation.  The  withdrawal  of  that  im- 
munity, it  is  suggested,  impaired  the  value  of 
such  rights,  but,  in  view  of  the  reservation 
contained  in  the  Act  of  1856,  that  result  must 
have  been  regarded  as  possible  when  those 
rights  were  acquired.  No  right  of  any  cred- 
itor has  been  impaired  even  in  value,  except 
as  that  result  has  followed  from  the  reserved 
power  to  amend  or  repeal  the  statute  in  ques- 
tion. The  Act  of  1886  has  simply  restored 
the  Water  Company  and  all  persons  interested 
in  it,  directly  or  indirectly,  to  the  situation  in 
which  they  were  when  the  Act  of  1882  was 
passed,  and  the  power  to  effect  that  result  was 
reserved  by  the  general  statute  of  1856,  because 
not  expressly  waived  by  the  Act  of  1882. 

We  therefore  hold  that  it  was  competent 
for  the  Legislature  to  withdraw  the  exemption 
from  taxation  granted  by  the  Act  of  1882. 
The  authority  reserved  in  the  Act  of  1856  to 
•mend  or  repeal  constituted  a  part  of  whatever 
contract  was  made  by  the  Act  of  1882,  and  its 
exercise,  in  the  present  instance,  cannot  be 
■aid  to  have  unpaired  the  obligation  of  such 
contract,  or,  in  any  Just  sense,  to  have  impaired 
lights  previously  vested. 

Decree  qfirmid, 

Mr.  Juitiee  iShtmy  concurs  in  the  resoll. 


[18]       THB  DISTRICT   OP  COLUMBIA,  Pff. 

e. 
HARRY  8.  HUTTON. 

<8ee  &  G.  Beporterii  ed.  IS-Ow) 

Bee.  S64,  D.  S.  Bev.  8ktt,,  repealed— tteo  repug- 
nant aete— later  Act  eubstittUe  far  firet  Act 
'^repeal  ef  etatute. 

L  Seotlon  864  of  the  Be  vined  Statutes  of  the  United 
States  relathifir  to  the  District  of  Oolumbla.  pre- 
soribinff  the  qualifloatlons  of  persons  eUgrible 
for  appohitment  on  the  poUoe  force,  was  repeal- 
ed by  the  Act  of  June  11, 1878,  (20  Stat,  at  L.  102). 

1.  Where  two  acts  are  repuffoant  hi  any  of  their 
provisions,  the  later  Aot,  without  any  repealing 
clause,  operates  to  the  extent  of  the  repugnancy 
as  a  repeal  of  the  first. 

8.  Where  two  acts  are  not  in  express  terms  repug- 
nant, yet  if  the  later  Act  covert  the  whole  8ul>- 
ject  of  the  first,  and  embraces  new  provisions, 
plainly  showing  that  It  was  intended  as  a  substi- 

Nora.— A«  io  ooiMtru/etion  of  $tai%tU^  according  to 
purpoeefor  tohich  it  wa$  pasMd,  see  note  to  United 
States  V.  Saunders,  22: 736. 

A§  to  eoTutitutionality  cf  lawe  or  of  repeat  or  mod' 
iHeatUm  of  ttattit€i,Bee  note  to  Fletcher  v.  Peck, 
8:1«S. 

As  to  iffeet  of  repeat  of  etahtte  on  pending  action^ 
see  note  to  United  States  v.  Tynen,  20:  188. 

^f  to  repMl  cf  etabde  by  impiication.  see  noU  to 
United  States  v.  Henderson,  20:  288. 
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tutefortheflrBtAct.lt  wfUopenta  Maiepau 
of  that  Act 

4.  Whether  a  statute  is  repealed  lyya  siihsogmaii 
statute  Is  a  judicial  question,  to  be  deoldad  bj  the 
court 

[No.  issai 

Argued  Jan.  It,  1892,       Decided  Feb.  1,1892. 

rr  ERROR  to  the  Supreme  Oomt  of  the 
District  of  Columbia. 

Mr,  William  A.  Manryt  AjetieL  AUp- 
Gen.,  for  plaintiff  in  error. 

Mr.  Andrew  B.  DawaJl  for  defendant  In 
error. 
See  same  case  below,  19  Wash.  L.  Rep.  88G. 

Mr.  Jueiiee  Lamar  delivered  the  opiniooof 
the  court: 

This  was  an  action  by  Harry  8.  Button 
against  the  District  of  Columbia  to  recover  the 
sum  of  $182.50,  with  interest,  alleged  to  be 
due  him  for  salary  as  a  membor  of  the  metro- 
politan police  force  of  the  District,  from  June 
0, 1890,  to  August  20  of  the  same  year. 

The  defendant  filed  a  special  plea  in  bar  ad- 
mitting plaintiff's  appointment  on  the  police 
force  at  the  salary  specified  in  the  declaration, 
and  also  his  faithful  performance  of  the  duties 
required  of  him.  In  Uiat  position,  for  the  time 
for  which  he  claimed  pay;  but  setting  up,  bj 
way  of  avoidance,  that  he  ought  not  to  recover, 
because,  at  the  time  of  his  appointment,  be 
had  never  served  in  the  army  or  navy  of  Um 
United  States,  which  service.  It  was  allmd. 
was.  and  is,  a  condition  precedent  to  legal  ap- 
pointment on  the  police  force. 

To  this  plea  the  plaintiff  filed  a  aemurrer 
which  set  up  (1)  that  the  statute  relied  upon  in 
the  plea  had  be«n  repealed,  and  that  there  was 
no  such  statute  in  force  in  the  District  ot  Colum- 
bia; and  (2)  that  the  appointment  of  the  plaintiff 
on  the  police  force,  and  the  acceptance  of  his 
services,  as  such  officer,  by  the  defendant,  enti- 
tled him  to  recover  for  such  services. 

The  demurrer  was  certified  to  the  Supreme 
Court  of  the  District  in  general  term,  to  be 
heard  there  in  the  first  instance,  and,  liaving 
been  overruled.  Judgment  waa  entered  in  favor 
of  the  plaintiff  for  the  fidl  amount  sued  for. 
The  opinion  of  the  court  below,  in  advance  of 
the  otncial  reports,  will  be  found  in  voL  19. 
Washington  Law  Reporter,  88d.  The  Dfatrid 
has  prosecuted  a  writ  of  error. 

The  single  question  In  the  case  is.  whether 
i^  854  of  the  Revised  Statutes  of  the  Onited 
States  relating  to  the  District  of  Columbia, 
prescribing  the  qualifications  of  persons  eligi- 
ble for  appointment  on  the  police  force,  was 
repealed  by  the  Act  of  June  11,  1878  (20  SUL 
at  L.  102). 

To  understand  fully  the  nature  of  this  ques- 
tion a  brief  summary  of  the  legislation  of  Con- 
gress respecting  the  government  of  the  District 
of  Columbia,  and  especially  with  renrd  to  the 
district  police,  since  1861,  will  be  found  iise- 
f  ul,  if  not  indispensable.  By  the  Act  of  August 
6.  1861  (12  Stat  at  L.  820),  the  District  of 
ColumMa  was  constituted  a  "Metropolitan 
Police  District,"  and  the  police  affairs  thereof 
were  put  under  the  control  and  management 
of  a  board  of  police,  consisting  of  the  mayor* 
of  Washington  and  Georgetown  and  five  com- 
missioners of  police,  to  be  appointed  by  the 
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PiMrideDt  of  the  United  States,  by  and  with 
Um  adTioe  and  oooseDt  of  the  Senate.  This 
board  waa  liiTeated  with  plenair  powers  re- 
qiectiii^  the  police  aifairs  of  the  District,  in  all 
particuJuua,  and  the  Act  established  a  complete 
system  of  police.  The  eighth  section,  amoag 
oUier  things,  prescribed  qualifications  for 
bokling  any  ofiSce  on  the  police  force  by  pro- 
▼idiog  therein  as  follows:  "No  person  uiall 
be  so  appointed  to  office,  or  hold  office  in  the 
poUoe  force  aforesaid,  who  cannot  read  or 
write  the  English  langusji^e,  or  who  is  not  a 
dtizen  of  tibe  united  States,  or  who  shall  ever 
have  been  indicted  and  convicted  of  crime." 

Shortly  after  the  close  of  the  war,  an  addi- 
tional qualification,  for  the  benefit  of  the  hon- 
orably discharged  soldiers  and  sailors  of  the 
United  States  who  had  participated  in  that 
^reat  struggle,  waa  prescribed  for  those  hold- 
ing office  on  the  force.  The  General  Appropria- 
tioD  Act  of  March  2,  1867  (U  Stat  at  L.  UO, 
457),  in  its  first  section  provided  that  '*hereaf- 
ter  DO  person  shall  be  appointed  as  policeman 
or  w^atchman,"  (in  the  metropolitan  police  for 
the  District  of  Columbia),  "who  has  not  served 
in  the  army  or  navy  of  the  United  States,  and 
received  an  honorable  dischar^." 

These  provisions  respecting  the  qualifications 
of  an  officer  on  the  police  Force  were  carried 
into  the  Revised  Statutes  of  the  United  States 
relating  to  the  District  of  Oolumbia,  enacted  at 
the  first  session  of  the  48d  Congr^,  and  are 
there  embodied  in  $  854.  That  section  pro- 
vides as  follows:  "No  person  shall  be  appoint- 
ed to  office,  or  hold  office  in  the  police  force, 
who  cannot  read  and  write  the  English  lan- 
ffuage,  or  who  ia  not  a  citizen  of  the  United 
butes,  or  who  shall  ever  have  been  indicted 
and  convicted  of  crime;  and  no  person  shall 
be  appointed  as  policeman  or  watchman  who 
has  not  served  in  the  army  or  navy  of  the 
United  States  and  received  an  honorable  dis- 
charge." 

During  all  this  period,  and  up  till  1878,  the 
police  anairs  of  the  District  remained  under 
the  control  of  the  metropolitan  police  board 
established  by  the  Act  of  1861.  in  the  mean- 
time, however,  the  other  governmental  affairs 
of  the  District  had  undergone  several  changes. 
By  the  Act  of  February  21, 1871,  (16  Stat,  at 
L.  419.)  a  (erriiorial  government  was  estab- 
lished for  the  District,  the  general  administra- 
tion of  affairs  being  committed  to  a  governor 
and  a  le^slative  assembly.  This  territorial 
system  of  government,  however,  did  not  last 
long.  The  Act  establishing  it  was  repealed  in 
1874.  and  the  repealing  Act  vested  the  affairs 
of  the  District  in  a  commission,  consisting  of 
three  persons  to  be  appointed  by  the  President 
of  the  United  States  by  and  with  the  advice 
and  consent  of  the  Senate.  This  commission 
was  invested  with  large  and  ample  powers  for 
the  administration  of  the  general  affairs  of  the 
District,  but  had  no  power  of  authority  in  mut- 
ters relating  to  the  schools  or  to  the  police. 
With  respect,  however,  to  the  appointment  and 
removal  from  office  of  persons  emploved  in 
other  capacities,  and  those  officers  themselves, 
it  provided,  in  §  2,  as  follows:  "Said  com- 
missioners are  hereby  authorized  to  abolish  any 
office,  to  consolidate  two  or  more  offices,  re- 
duce the  number  of  employes,  remove  from 
office,  and  make  appointments  to  any  office 
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authorized  by  law."  Act  of  June  20,  1874  (1^ 
Stat,  at  L.  116). 

Affairs  remained  thus  until  1878.  On  the* 
11th  of  June  of  that  ^ear  an  Act  was  passed 
entitled  *'An  Act  Providing  a  Permanent  Form 
of  Qovernment  for  the  District  of  Columbia."' 
(20  Stat,  at  L.  102.)  This  Act  continued  ia 
force  the  main  provisions  of  the  Act  of  1874, 
enlarged  the  power  and  authority  of  the  com* 
missioners  in  some  respects,  especially  with 
regard  to  the  schools  and  the  police,  and  re- 
tained the  provision  respecting  officers,  above- 
(juoted,  from  the  Act  of  1874.  Its  sixth  sectioa 
is  as  follows:  "That  from  and  after  the  first 
day  of  July,  1878,  the  board  of  metropolitan 
police  and  the  board  of  school  trustees  shall  be 
abolished;  and  all  the  powers  and  duties  now 
exercised  by  them  shall  be  transferred  to  t  he- 
said  commissioners  of  the  District  of  Columbia, 
who  shall  have  authority  to  employ  such  offi- 
cers and  agents  and  to  adopt  such  provisiona 
as  may  be  necessary  to  carry  into  execution  the 
powers  and  duties  devolved  upon  them  by  thia* 
Act." 

The  court  below  held  that  the  section  Just 
cuoted  had  the  effect  of  repealing  §  854  of  the 
Hevised  Statutes  relating  to  the  District,  pre- 
scribing  certain  qualifications  for  officers  and 
members  of  the  police  force,  and  gave  to  the- 
commissioners  full  power  and  authoritjr  to 
appoint  to  such  offices  whoever  they  might 
choose,  under  sudi  regulations  as  they  might 
adopt. 

The  question  of  the  repealing  effect  of  the- 
Act  of  1878  waa  before  us  in  EckloffY,  DiB- 
trict  €f  Columbia,  185  (J.  S.  240  r84: 120].  In 
that  case  the  question  was,  whether  that  stat- 
ute had  repealed  ^  855  of  the  Revised  Statutea 
relating  to  the  District  of  Columbia,  which 
provided  that  no  person  should  be  removed 
from  the  police  force  except  upon  written 
charges  preferred  against  him  to  the  board  of 
police,  and  after  an  opportunity  should  have 
been  afforded  him  of  being  heard  in  his  de- 
fense. The  court  decided  £at  the  repeal  had 
been  effected,  and  that  the  district  commia- 
sioners,  under  the  power  conferred  upon  tbcm 
by  those  sections  of  the  Act  of  1878  to  which 
we  have  referred,  might  summarily  dismiss 
and  remove  a  member  or  officer  from  the  police 
force. 

In  its  opinion,  the  court  considered  the  ef- 
fect of  the  merging,  as  it  were,  by  the  Act  of 
1878,  of  Uie  powers  and  duties  formerly  be- 
longing to  the  metropolitan  police  board  with 
those  plenary  powers  over  the  other  affairs  of 
the  District  which  had  been  vested  in  the  com- 
missioners by  the  Act  of  1874,  and  held  that 
the  commissioners,  under  the  Act  of  1878,  bad 
the  same  unlimited  and  plenary  power  respect- 
ing the  appointment  and  removal  of  police  of* 
ficers,  as  they  bad  had  under  the  Act  of  1874, 
and  continued  to  have  under  the  Act  of  1878, 
over  the  other  affairs  of  the  District. 

The  court,  however,  did  not  rest  its  decision 
and  judgment  upon  that  point  alone,  but  went 
into  a  consideration  of  the  general  object  and 
purpose  of  the  Act  of  1878,  with  respect  to  the 
government  of  the  District,  and  said: 

"But  our  conclusions  are  not  controlled  by 
this  construction  alone.  The  court  below 
placed  its  decision  on  what  we  conceive  to  be 
the  true  significance  of  the  Act  of  1878.    Aa 
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«aid  by  tliat  court,  it  is  to  be  regarded  as  an 
Organic  Act,  intended  to  dispose  of  the  whole 
question  of  a  government  for  this  District  It 
&,  as  it  were,  a  constitution  for  the  District. 
It  is  declared  by  its  title  to  be  an  Act  to  pro- 
vide 'a  permanent  form  of  irovernment  for  the 
District.'  The  word  "permanent"  is  suggestive. 
It  implies  that  prior  systems  had  been  tempo- 
rary and  provisional.  As  permanent  it  is  com- 
plete in  itself.  It  is  the  system  of  government 
The  powers  which  are  conferred  are  organic 
powers.  We  look  to  the  Act  itself  for  their 
•extent  and  limitations.  It  is  not  one  Act  in  a 
series  of  legislation,  and  to  be  made  to  fit  into 
the  provisions  of  the  prior  legislation,  but  is  a 
single  complete  Act,  the  outcome  of  previous 
•experiments,  and  the  final  judgment  of  Con- 
gress as  to  the  svstem  of  government  which 
&houl4  obtain.  It  is  the  (x)nstitution  of  the 
District  and  its  grants  of  power  are  to  be 
taken  as  new  and  independent  grants,  and  ex- 
pressing in  themselves  both  their  extent  and 
limitations.  Such  was  the  view  taken  by  the 
court  below;  and  such  we  believe  is  the  true 
view  to  be  taken  of  the  .statute."  185  U.  S. 
243,  244  [84: 121,  122]. 

Under  this  view  of  the  object  and  purposes 
of  the  Act  of  1878,  we  think  the  court  below 
was  correct  in  holding  that  that  Act  super- 
seded and  repealed  bv  implication  §  854  of  the 
Revised  Statutes  relating  to  the  District  of 
-Columbia.  It  is  true  there  are  no  express 
words  of  repeal  in  the  Act  of  1878  applied  to 
said  ^  854  But  the  whole  tenor  of  the  Act 
shows  that  it  was  intended  to  supersede  pre- 
vious laws  relating  to  the  same  subject-matter, 
and  to  provide  a  system  of  government  for  the 
District  complete  m  itself,  in  all  respects.  The 
language  of  the  sixth  section  of  the  Act  of 
1878.  that  the  commissioners  "shall  have  au- 
thority to  employ  mch  officers  and  agenU,  and 
to  adopt  such  provisions  as  may  be  necessary 
to  carry  into  execution  the  powers  and  duties 
devolved  upon  them  by  this  Act**  clearly  im- 
plies, we  tnink,  that  in  the  employment  of 
officers  over  whom  they  are  given  control, 
they  mav  select  such  persons,  under  appropri- 
ate regulations,  as  they  may  deem  suitable  and 
competent  for  the  discharge  of  the  duties  per- 
taining to  such  offices,  wimont  regard  to  their 
possessing  the  qualifications  prescribed  by  said 
§854. 

Moreover,  we  think,  the  reasons  actuating 
Oonffress  in  1867  and  in  the  48d  Conmss.  for 
requiring  that  a  member  of  the  distnct  police 
should  be  an  honorably  discharged  soldier  or 
sailor,  did  not  exist  at  least  in  the  same  de- 
g7«e,  in  1878.  When  this  qualificational  pro- 
vision was  first  enacted,  the  war  had  not  been 
long  ended,  and  it  was  but  in  harmony  with 
the  general  liberal  policy  of  the  government 
of  the  United  States  towards  those  who  had 
fought  in  its  army  and  navy  during  that  con- 
"flict.  that  a  discrimination  should  be  made  in 
Cheir  favor,  in  the  matter  of  appointments  to 
various  places  of  trust  in  the  Nation's  capital 
Their  appointment  on  the  police  force  would 
serve  also  to  imbue  that  force  with  at  least 
some  of  the  precision  and  attention  to  duty 
found  in  all  well  regulated  military  companies 
4hat  have  seen  actual  service.  But  In  1878 
the  war  had  been  over  a  number  of  years,  and 
those  who  had  participated  in  its  struggles 


were  growins  old,  and  were  beoomiiig 
able  physicalfy  to  perform  all  the  duties  of  a 
member  of  the  pcmoe  force.  Under  tboae  ooa- 
ditions,  it  is  entirelv  consistent  with  the  pa^^ 
of  Congress  to  hold  that  they  intended  to  alm- 
llh  the  qualificational  standard  originadnr  in 
the  Act  of  1867.  That  standard  of  qualilcA- 
tion  was  for  the  benefit  ss  we  have  said,  of 
those  who  had  served  in  the  war;  and  to  carry 
it  along  indefinitely  would  make  ft  apply  to 
those  who  had  enlisted  and  been  discharged  in 
time  of  peace,  aa  well  as  to  those  for  whoso 
benefit  it  was  originally  intended.  As  was 
said  by  the  court  below,  <it  is  not  likely  that 
Congress  intended  to  discriminate  between  the 
citizen  and  the  soldier  or  sailor  of  a  peace 
establishment " 

We  are  not  unmindful  of  the  rule  that  re- 
peals by  implication  are  not  favored.  But 
there  is  another  rule  of  construction  equally 
sound  and  well  settled  whichwe  think  applies  to 
this  case.  Stated  in  the  language  of  this  court 
in  Dnited  States  v.  Tipim,  TO  U.  S.  11  Wall  88, 
92  [20: 158, 154],  it  is  this:  «  When  there  are 
two  acts  on  the  same  subject  the  rule  is  to 
give  effect  to  both  if  possible.  But  if  the  two 
are  repugnant  in  any  of  their  provisions,  the 
latter  Act,  without  any  repealing  clause,  oper- 
ates to  the  extent  of  the  repugnancy  as  a  repeal 
of  the  first;  and  even  where  two  acts  are  not 
in  express  terms  repugnant,  yet  if  the. latter 
Act  covers  the  whole  subject  of  the  fir^  and 
embraces  new  provisions,  plainly  showing  that 
it  was  intended  as  a  substitute  for  the  first 
Act  it  will  operate  as  a  repeal  of  that  Act" 
See  also  Murdoch  v.  Memphis,  87  U.  S.  30 
Wall.  590,  617  [22:  429,  487];  Traen  v.  Tuffi^, 
184  U.  S.  206,  228188:  879,  884];  FUkY,Uei^ 
arte,  142  U.  8.  459  [85:1080]. 

It  is  contended,  however,  that  by  the  Act  of 
January  81, 1888  (22  Stat  at  L.  412;  Sup.  to 
Rev.  Stat  (2d  ed.)  897),  Conaress  recognised 
said  $  854  as  a  stUl  subsisting  law,  and  that 
that  consideration  should  compel  a  reversal  of 
the  Judgment  below.  We  are  not  impreraed 
with  thtf  contention.    The  obiect  of  the  Act 

iust  referred  to  was  to  aboliui  the  detective 
orce  establiahed  by  §  840  of  the  Revised  Stat- 
utes relating  to  the  iMstrict  of  Colombia,  and 
to  increase  the  police  force  in  certain  mpeda 
The  fourth  section,  which  Is  the  one  relied  on 
as  sustaining  the  view  contended  for.  Is  aa 
follows: 

"  That  the  commissionerB  may,  and  they  aia 
hereby,  authorized  to  appoint  not  more  than 
six  privates,  to  be  members  of  the  police  force, 
from  among  citizens  of  the  United  States  who 
have  or  have  not  served  in  the  army  and  navr 
of  the  United  States,  but  who  shall  possess  aU 
the  other  qualifications  prescribed  by  section 
three  hundred  and  fifty-four  of  the  Revlaed 
Statutes  of  the  United  States  relating  to  the 
District  of  Columbia." 

It  is  manifest  however,  from  an  inspectloa 
of  this  section,  that  there  was  no  recofoition 
in  it  by  Congress  that  said  %  854  was  stUl  sub- 
sisting law.  But  even  if  Congress  had  sap> 
posed  that  that  section  was  stlU  the  law,  wfaen« 
as  a  matter  of  fact  It  had  beoi  repealed,  fi 
would  make  no  differenoe  In  this  coosldera* 
tion.  PMtnuuterOeneral  v.  BoHm,  85  U.  8. 
12  Wheat  186,148  [6:  077.  fSB2];  dcmtk  Ottawm 
V.  P^kim.  94  U.  8.  260.  270  [84: 164,  168]: 

tit  U.8. 


imu 


Katighal  Stbamship  Co.  t.  Tuomait. 


28-82 


UnUti  8tate$y.  (?M»n» 97 U.  8. 646,  648  [24: 
1062, 1088].  The  gaestion  is,  TTm  taid  g  $64 
Ttpmtedhy  ihsAetqfJ878t  Thatisa  Jadidal 
question,  to  be  detennined  \sj  the  oourts, 
upon  a  proper  oonstmction  of  that  sectioD  and 
•obseqiient  legislation  upon  the  same  subject- 
matter,  and  is  not  for  tne  legislatiye  branch 
of  the  goyemment  to  determine.  Authorities 
last  dted.  The  Act  of  January  81, 1888,  did 
not  profess  to  re-enact  the  provisions  of  g  864, 
and  we  do  not  think  there  is  anything  in  that 
Act  running  counter  to  the  view  we  have 
taken  in  this  case  of  the  repeal  of  that  section 
by  the  Act  of  1878. 

It  is  further  argued  that  if  said  g  864  be  con- 
sidered repealed  by  the  Act  of  1878,  then  cer- 
tain other  named  sections  of  the  Revised  Stat- 
utes relating  to  the  District  of  Columbia  must 
also  be  held  to  be  repealed,  and  that  certain 
evil  consequencea  will  flow  from  such  ruling 
with  respect  to  those  specified  sections.  That, 
however,  is  a  consideration  not  properly  in- 
volved in  this  case.  Whether  those  specified 
sectiona  or  any  others  of  said  Revised  btatutes 
were  rei)ealed  by  the  Act  of  1878  we  do  not 
now  decide.  Our  decision  and  Judgment  have 
leference  solely  to  section  864.  It  will  be  time 
snough  to  consider  other  (yieations  when  they 

ne  properly  before  us. 

JudQm/tnt  ctffiTfMd, 


THE    NATIONAL    STEAMSHIP     COM- 
PANY, PIff.  in  Brr^ 

CHARLES  H.  TUGMAN. 

(BeeS.  G.  Beporteis  ed.  88-88.) 

Staifing  proeeddingi,  when  matter  qfdUoreHon 
— immaterial  evidence'-eopy  qf  {Affidavit  <u 
evidence. 

L  Where  a  case  was  remanded  hj  this  court  to  the 
state  ooort  with  direction  to  proceed  no  further 
thecelD,  upon  the  ground  that  the  case  bad  been 
removed  to  the  Cbrouit  Court,  it  is  a  matter  of 
dlwretton  in  the  court  below  to  stay  proceedings 
until  defendant's  costs  in  the  state  court  bad  been 
paid. 

JL  This  court  wiU  not  reverse  a  ^dgment  upon  the 
ground  that  evidence  which  was  dearly  imma- 
terial was  excluded  in  the  court  below. 

8l  Where  defttidant  served  a  copy  of  an  affidavit 
npcm  the  plaintilF  with  a  notice  of  motion,  and 
made  use  of  the  affidavit  to  obtain  an  order,  such 
copy  is  admissible  in  evidence  on  the  trial  In  be- 
half of  plaintiff  as  an  admission  by  defendant 
that  the  facts  stated  in  it  were  true. 

[No.  160.] 

Argued  Jan.  11,  189$.      Decided  Feb.  1,  189$, 

rr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York, 
to  review  a  Judgment  for  plaintiff  for  the  con- 


version of  freights  collected  from  consignees 
of  cargoes  sliipped  upon  defendant's  vessels. 
Afflrmed. 

See  same  case  below,  80  F^.  Rep.  809;  and 
formerly  in  this  court,  108  U.  S.  118  (27:  87). 

Statement  by  Mr.  JtuHoe  Browm 
This  was  an  action  at  law  originally  begun 
in  the  Supreme  Court  of  the  State  of  New 
York,  Kings  County,  by  the  plaintiff  Tugman, 
to  recover  of  the  National  Steamship  Company, 
defendant,  for  the  conversion  of  freights  al- 
leged to  have  been  wrongfully  and  fraudulent- 
ly collected  from  the  consignees  of  certain 
careoes  shipped  by  the  plaintiff  upon  the  de- 
fendant's vessels.  Upon  entering  its  appear- 
ance  the  defendant  filed  a  petition  and  bond 
for  the  removal  of  the  action  to  the  Circuit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  New  York,  upon  the  ground  of  the 
citizenship  of  the  plaintiff  and  its  own  alien- 
age. The  removal'  was  denied  by  the  State 
court,  the  case  tried  and  judgment  rendered 
in  favor  of  the  plaintiff,  which  was  affirmed  by 
the  general  term,  and  again  by  the  Court  of 
Appeals.  A  writ  of  error  was  thereupon  sued 
out  from  this  court,  and  the  case  reversed  with 
$108.84  costs,  upon  the  ground  that  the  state 
court  lost  its  jurisdiction  by  the  petition  and 
bond  for  removal.  The  case'  was  remanded  to 
the  state  court  with  direction  to  accept  the 
bond  and  "proceed  no  further  in  the  cause." 
106  U.  S.  118  [27:  87]. 

On  filing  the  mandate  of  this  court  in  the 
Supreme  Court  of  New  York,  the  defendant 
Steamship  Company  had  its  costs  taxed  at 
$1,206.83,  including  an  extra  allowance  of 
$500  ordered  by  the  court,  and  a  Judgment 
was  entered  in  that  court  for  this  sum.  A 
transcript  having  been  filed  in  the  Circuit  Court 
of  the  United  States,  and  the  case  coming  on 
for  trial,  the  defendant  moved  for  a  stay  of 
proceeding  until  its  costs  were  paid,  and  the 
court  ordered  a  stay  until  the  payment  of  the 
costs,  $108.84,  in  this  court  only.  80  Fed. 
Rep.  802.  Defendant  declined  to  receive  this 
amount,  whereupon  the  stay  was  vacated,  the 
case  went  to  trial,  and  plaintiff  recovered  a 
verdict  and  Judgment  under  the  direction  of 
the  court  fur  $7,549.69.  To  reverse  this  Judg- 
ment the  defendant  sued  out  a  writ  of  error 
from  this  court 

Mr.  John  Chetwood  for  plaintiff  in  error. 

J/<M9rs.Vanderpoel«  Chreen  A  Coming 

and  Deles  McCnrdy  for  defendant  in  error. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

(1)  The  first  assignment  of  error  of  the 
Steamship  Company  is  to  the  refusal  of  the 
court  to  stay  proceedings  on  the  part  of  the 
plaintiff  until  the  payment  of  the  costs  in  the 
state  courts,  as  taxed.  We  do  not  deem  It 
necessary  to  exprc^  an  opinion  whether,  in 


AeteremoeaVcf  eaueett  under  Aet  of  IBn;  etttaen' 
4k»p:  see  naU  to  Mejer  v.  Delaware  B.  Oonst.  Go. 


Am  te  iwwopfl?  hu  one  cr  two  cr  more  defendanta; 
eeparaUe  eontrovertiee.  see  noCetoSloane  v.  Anders 


AMtoremaealof  comes  Co  UtUUd  StaUe  eourUfcr 


loeol  preiudiee^  see  notes  to  Gaines  v.  Fuentes,!;S8:- 
624,  and  note  to  Jefferson  v.  Driver,  28:  897. 

Am  to  removal  of  ca/uaes  from  state  to  federal  oourta 
where  United Stalee OonetUutUm^  Aet  of  Oonoreeeor 
Trtalbg  eomea  In  tiueetkm,  see  note  to  Little  ToriE 
Oold  Wash,  ft  W.  Co.  v.  Eeyes,  24:  650. 
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fiew  of  our  maDdate  to  accept  tbe  bond  for  re- 
moval and  proceed  do  further  in  the  case,  the 
state  court  had  jurisdiction  to  enter  up  a  Judg- 
ment for  costs  against  the  plaintiff  in  that 
court,  since  the  propriety  of  staying  proceed- 
ings until  payment  of  the^^e  costs,  whether  evi- 
dcDced  bv  a  judgment  or  by  a  simple  taxation, 
was  purely  a  matter  of  discretion  in  the  court 
below.  There  were  certain  reasons  why,  in 
the  exercise  of  a  sound  discretion,  that  court 
might  refuse  such  stay.  The  plaintiff  had  ob- 
tained a  judf^ent  in  the  state  court  which 
had  been  affirmed  bv  the  general  term  and 
the  Court  of  Appeals.  Such  judgment  it  is 
true,  had  been  reversed  b^  this  court,  not  by 
reason  of  any  want  of  merits  however,  but  for 
the  failure  of  that  court  to  recognize  a  removal 
of  the  cause  to  tbe  Circuit  Court  of  the  United 
States.  Under  such  circumstances,  and  in 
view  of  the  apparent  inability  of  the  plaintiff 
to  pay  these  costs,  it  was  perfectly  competent 
for  the  court  to  permit  him  to  go  on  with  the 
case  upon  the  assumption  that,  if  he  succeeded 
in  obtaining  a  judgment,  the  right,  if  it  had  any, 
of  defendant  to  such  costs  could  be  secured  by 
deducting  them  from  such  judgment.  The  re- 
sult of  the  trial  having  been  agiun  adverse  to  the 
defendant,  it  certainly  has  no  right  to  complain 
of  that  which  could  work  it  no  possible  injurv. 

(2)  Upon  the  examination  of  the  plaintiff, 
who  was  his  own  witness,  he  was  asked  several 
questions  with  the  apparent  desi^  of  showing 
that  he  had  had  transactions  with  the  defend- 
ant in  New  York,  upon  which  he  was  indebt- 
ed to  it,  and  that  there  was  a  judgment  pend- 
ing against  him  in  favor  of  the  defendant. 
This  was  clearly  immaterial.  The  fact  that  he 
was  indebted  to  the  defendant  in  other  trans- 
actions had  no  tendency  to  show  that  he  had 
not  a  valid  claim  against  it  in  this  one.  If  of- 
fered for  the  purpose  of  showing  a  conspiracy 
between  pUintiff  and  defendant's  agent,  Car- 
hart,  to  defraud  the  defendant,  it  Is  sufficient 
to  say  that  this  would  constitute  an  independ- 
ent defense,  and  one  which  was  not  set  up  in 
the  answer,  and  was  not  admissible  under  a 
general  denial. 

Nor  were  tbe  answers  to  these  questions  ad- 
missible to  show  his  interest  in  the  suit,  since 
being  himself  the  plaintiff,  that  was  already 
clearly  manifest. 

(8)  There  was  no  error  in  admitting  the  affi- 
davit of  Hurst.  It  seems  that  on  the  trial  in 
the  state  court  before  a  referee  an  order  was 
obtained  by  tbe  defendant  upon  the  plaintiff  to 
show  cause  why  the  answer  should  not  be 
amended  by  setting  up  a  conspiracy  between 
plaintiff  and  defendant's  agent;  that  the  affi- 
davit of  Hurst  was  made  in  support  of  this  or- 
der; and  that  a  copy  of  said  order  was  served 
9pon  plaintiff  with  the  copy  of  this  affidavit, 
which  was  the  copy  offered  in  evidence.  Its 
admissibility  being  objected  to  upon  the  ground 
that  it  bad  not  been  properly  proved,  tbe  plain- 
tiff called  as  his  own  witness  Mr.  Chetwood. 
the  attorney  for  defendant,  who  testified  that 
he  was  unable  to  produce  the  original  of  the 
affidavit,  because  it  was  upon  the  flies  of  the 
state  court;  that  he  thought  the  copy  was  in 
the  handwriting  of  a  clerk  who  was  in  the  of- 
fice at  the  time;  and  that  he  presumed  that  the 
paper  offered  in  evidence  was  the  copy  served 
on  the  other  side  with  the  order  to  show  cause. 

U 


His  testimony  was  also  corroborated  by  thai 
of  his  managing  clerk,  who  also  swore  that  it 
was  in  the  handwriting  of  one  of  the  clerks  in 
the  office,  and  that  he  had  no  doubt  it  was  a 
copy  of  the  affidavit  which  was  served  with 
the  order  to  show  cause.  The  fact  that  the 
paper  offered  in  evidence  was  served  as  a  copy 
of  the  affidavit  with  the  order  to  show  cause  in 
this  same  suit  was  sufficient  evidence  of  its 
authenticity  to  enable  it  to  be  read  against  tbe 
defendant,  who  made  use  of  it  to  obtain  the 
order.  Mvtval  Ben.  L,  Jns.  Co,  v.  yeteton^  89 
U.  8.  22  Wall.  82  [22:  798];  Richelieu  db  0. 
Nav.  Go.  ▼.  Boston  M.  Ins.  Ck>.  186  U.  a  406 
[84:  898]. 

The  affidavit,  which  was  made  by  the  sole 
managing  agent  of  the  defendant  company, 
stated  that  *'the  ocean  rate  having  risen,  de- 
fendants collected  the  excess  on  the  other  side 
and  refused  to  account  for  it  in  any  wav  to 
plaintiff,  with  whom  they  supposed  tbev  bad 
no  contract  and  to  whom  they  supposed  they 
were  under  no  liability."  Having  been  made 
in  this  same  suit,  and  having  been  used  by  tbe 
defendant  to  obtain  the  oraer  for  leave  to 
amend  its  answer,  it  was  competent  evidence 
in  behalf  of  the  plaintiff  as  an  admission  by 
the  defendant  that  the  facts  stated  in  it  were 
true.  Having  affirmed  that  it  was  credible 
when  used  for  one  purpose  defendant  will  nd 
be  permitted  to  repudiate  it  when  offered  for 
another  purpose. 

Various  other  exceptions  were  taCen  to  the 
admission  of  testimony,  but  wo  fiud  no  er- 
ror in  respect  to  any  of  them.  The  instruc- 
tion of  the  court  to  find  in  favor  of  the  plaintiff 
was  clearly  correct,  and  the  judffment  mil  b§ 
affirmed. 


THB  SIOUX  CITY  &  IOWA  FALLS 
TOWN  LOT  AND  LAND  COMPANY, 
Pyr.  in  Ehrr. 

e. 

THOMAS  L  GRIFFEY  bt  au 
(See  8.  C  Reporter^  ed.  8MU 

Act  cf  May  16, 1866,  granting  lande  U  lo^em 
for  railroads — preemption  right  to  land — 
bonajides  of  government  patent. 

h  Under  the  Act  of  Hay  15.  ISfiS,  ^rantlnR  lands  fo 
the  8tate  of  Iowa  to  aid  tn  the  ooDstructlon  of 
certain  railroads,  the  title  of  the  railroad  com- 
pany to  the  laDd  attached  at  the  time  of  tbe  flllns 
of  the  map  of  definite  location  of  the  railroad. 

t.  Where  a  homestead  riirht  bad  attached  to  laod 
before  the  title  thereto  had  passed  to  the  State 
under  a  railroad  irrant,  it  was  excepted  oat  of  the 
gmnt  as  much  as  if  it  bad  been  excluded  there* 
from  by  metes  and  bounds. 

8.  Where  the  government  has  Issued  Its  patent  for 
public  land  to  one  having  a  pre-emption  right 

Note.— ^8  to  pre-em  pti^m  rtghts^  see  noCe  to  United 
States  V.  Fitzgerald.  lOrTSS. 

That  patents  for  land  may  be  set  aside  for  framd^ 
see  note  to  Miller  v.  Kerr,  6:  881. 

As  to  errors  in  surveys  and  deseripUons  in  patents 
for  lands;  how  construed^  see  note  to  Watta  ▼. 
Lindsey,  6:  4£^ 

As  to  land  orants  to  railroads,  see  note  to  Kao» 
sas  Pac  R.  Co.  V.  Atchison,  T.  ft  &  P.  R.  Ok 
fSk  794. 
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kM  ■ttaebed  tliereto,  and  has  received 

thetvf or,  no  one  but  the  government 

Immlre  into  the  bona  tides  of  the  transaotion. 

[Na  157.] 
Argued  Jan.  U^  189£,      Decided  Feb.  1, 1892. 

Fl  ERROR  to  the  Supreme  €k)urt  of  the 
State  of  Iowa»  to  review  a  judgment  of  that 
court  aflBrming  the  Judgment  of  the  Dis* 
tnct  Court  of  Woodbury  County,  Iowa,  in 
favor  of  the  defendants.  Thomas  L.  Griffey 
€t  oL,  dismissing  a  suit  in  equity  brought 
against  them  bv  the  Sioux  City  &  Iowa  Falls 
l^wn  Lot  and  Limd  Company,  to  quiet  the 
titJe  to  land  and  coofirmin^  the  title  of  defend- 
ants as  against  plaintiff  and  all  persons  daim- 
inffunder  it    Aflrmed. 

The  facts  are  stated  in  the  opinion. 

Memn.  Wm*  L.  Joy  and  W.  C*  Gondjr 
for  plaintiff  in  error. 

Memn.  S.  S*  Bordett  and  O.  C.  Tred- 
^ritjr  for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

On  May  15.  1856,  Congress  passed  an  Act 
granting  lands  to  the  State  of  Iowa  to  aid  in 
the  construction  of  certain  railroads.  (11  Stat. 
at  Lu  9.)  The  grant  was  a  grant  in prasen  ti,  and 
of  alternate  s^ons,  with  the  familiar  provis- 
ion: "But  in  case  it  shall  appear  that  the 
United  States  haye.  when  the  lines  or  routes  of 
said  roads  are  definitely  fixed,  sold  any  sec- 
tiiiDS,  or  any  parts  thereof,  granted  as  afore- 
aaid,  or  that  the  right  of  pre-emption  has 
attached  to  the  same,  then  it  shall  be  lawful 
for  any  agent  or  agents,  to  be  appointed  by  the 
goyemor  of  said  State,  to  select,  subject  to  the 
approval  of  the  ScK^retary  of  the  Interior,  from 
the  lands  of  the  United  States  nearest  to  the 
tiers  of  secdons  above  specified,  so  much  land, 
in  alternate  sections,  or  parts  of  sections,  as 
shall  be  equal  to  such  lands  as  the  United  States 
have  sold  or  otherwise  appropriated,  or  to 
which  the  ri?hts  of  pre-empuon  have  attached 
as  aforesaid." 

Sy  an  Act  of  the  General  Assembly  of  Iowa, 
of  date  July  14, 1856,  the  Dubuque  &  Pacific 
Railway  Company  was  made  one  of  the  bene- 
ficiaries of  this  grant.  By  section  6  it  was 
provided:  "The  lines  and  routes  of  the 
several  roads  above  described  shall  be  definite- 
ly fixed  and  located  on  or  before  the  first  day 
of  April  next  after  Uie  passage  of  this  Act,  and 
maps  or  plats  showing  such  unes  or  routes  shall 
be  filed  in  the  office  oi  the  governor  of  the  State 
of  Iowa  and  also  in  the  office  of  the  secretary 
of  the  State  of  Iowa.  It  shall  be  the  duty  of 
the  governor,  after  affixing  his  official  siena- 
ture,  to  file  such  map  in  the  department  having 
the  control  of  the  public  lands  in  Washington, 
such  location  to  be  considered  final  only  so  far 
as  to  fix  the  limits  and  boundary  in  which  said 
lands  may  be  selected."  The  map  of  the  defi- 
nite location  thus  provided  for  was  not  received 
by  the  offi'^ers  of  the  State  until  after  Septem* 
ber  87. 1856,  and  was  filed  at  the  QeneralXand 
Office  in  Washington  on  October  18.  1856. 
Prior,  however,  to  the  14th  day  of  July,  and 
the  passage  of  the  Act  making  it  the  beneficiary 
of  the  congression^  gp^ant,  the  Dubuque  and 
IMfic  Raiboad  Company  had  commenced  the 
itnrvey  of  itt  line,  and  had  surveyed  and  staked 
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out  a  line  upon  the  surface  of  the  ground 
along  the  land  in  controversy,  which  by  such 
survey  was  within  the  limits  of  the  grant.  On 
the  19th  of  July,  1856,  Griffey  entered  upon 
this  land,  filed  his  declaratory  statement,  and 
on  the  5th  of  September  locatisd  it  with  a  mili- 
tary bounty  land  warrant,  and  received  his 
certificate  of  location. 

The  first  and  principal  question  is  at  what 
time  the  title  of  the  railroad  company  attached, 
whether  at  the  time  the  map  of  definite  loca- 
tion was  filed  in  the  General  Land  Office  at 
Washington,  or  when,  prior  thereto,  its  line 
was  surveyed  and  staked  out  on  the  surface  of 
the  ground.  While  the  question  in  this  predse 
form  has  never  been  before  this  court,  yet  the 
question  as  to  the  time  at  which  the  title 
attaches,  under  grants  similar  to  this,  has  been 
often  presented,  and  the  uniform  ruling  has 
been  that  it  attaches  at  the  time  of  the  filing  of 
the  map  of  definite  location.  Orinnell  v.  Uhi- 
eago,  R  I.  d  P.  R.  Co.  103  U.  S.  789  [26:  4561; 
Van  Wyek  v.  KnevaU,  106  U.  S.  860,  866 
[27:  201.  2081;  Kansas  Pae.  R.  Co,  v.  Dun- 
meyer,  118  U.  S.  629,  684  £28:  1122,  11231; 
Walden  v.  Kneeals,  114  U.  8.  878  [29:  1671; 
United  States  v.  Missouri  K.  dT.R.  Ob.  141  tJ. 
S.  858  [85:  766]. 

In  Van  Wyek  v.  Knevals,  where  the  question 
arose  between  Knevals,  the  grantee  of  the 
railroad  company,  and  Van  Wyek,  who  had 
entered  the  lands  at  the  local  land  office  after 
the  filing  of  the  map  of  definite  location  wiUi 
the  land  department,  but  before  notice  there- 
of had  been  received  at  such  local  land  office, 
this  court  said:  "  The  route  must  be  consid- 
ered as  *  definitely  fixed '  when  it  has  ceased 
to  be  the  subject  of  change  at  the  volition  of 
the  company.  Until  the  map  is  filed  with  the 
Secretary  of  the  Interior  the  company  is  at 
liberty  to  adopt  such  a  route  as  it  may  deem 
best,  after  an  examination  of  the  ground  has 
disclosed  the  feasibility  and  advantages  of  dif- 
ferent lines.  But  when  a  route  is  adopted  by 
the  company,  and  a  map  designating  it  is  filed 
with  the  Secretary  of  the  Interior  and  accepted 
by  that  officer,  the  route  is  established;  it  is,  in 
the  language  of  the  Act,  'definitely  fixed,'  and 
cannot  be  the  subject  of  future  change,  so  as 
to  affect  the  grant,  except  upon  legislative  con- 
sent" And  in  Kansas  Pac,  R.  Co,  v.  Jhm- 
meyer,  it  is  also  said:  "  We  are  of  opinion, 
that  under  this  grant,  as  under  many  other 
grants  containing  the  same  words,  or  words  to 
tiie  same  purport,  the  act  which  fixes  the  time 
of  definite  location  Is  the  act  of  filing  the  map 
or  plat  of  this  line  in  the  office  of  the  Commis- 
sioner of  the  (General  Land  Office.  The  neces- 
sity of  having  certainty  in  the  act  fixing  this 
time  is  obvious.  Up  to  that  time  the  right  of 
the  company  to  no  definite  section,  or  part  of 
section,  is  fixed.  Until  then  many  rights  to 
the  land  along  which  the  road  finally  runs  may 
attadi,  which  will  be  paramount  to  that  of  the 
company  building  the  road.  After  this  no 
such  rights  can  attach,  because  the  right  of  the 
company  becomes  by  that  act  vested.  It  is 
important,  therefore,  that  this  act  fixing  these 
rights  shall  be  one  which  is  open  to  inspection* 
At  the  same  time  it  is  an  act  to  be  done  by  the 
company.  The  company  makes  its  own  pre- 
liminary and  final  surveys  bv  its  own  officers 
It  selects  for  itself  the  precise  line  on  which 
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the  road  is  to  be  built,  and  it  is  by  law  bound 
to  report  its  action  by  filing  its  map  with  the 
Commissioner,  or  rather  in  his  office.  The 
line  is  then  fixed.  The  company  cannot  alter 
it  so  as  to  affect  the  rights  of  any  other  party." 
The  reasoning  of  these  opinions  is  applicable 
here.  The  fact  that  the  company  has  surveyed 
and  staked  a  line  upon  the  ground  does  not 
conclude  it  It  may  suryev  and  stake  many, 
and  finally  determine  the  line  upon  which  it 
will  build  by  a  comparison  of  the  cost  and 
adyantages  or  each;  and  only  when  by  filing 
its  map  it  has  communicated  to  the  goyem- 
ment  knowledge  of  ita  selected  line,  is  it  con- 
duded   by   its  action.    Then,  so  far  as  the 

fmrposes  of  the  land  grant  are  concerned,  is  its 
ine  definitely  fixed;  and  it  cannot  thereafter, 
without  the  consent  of  the  {^yemment,  change 
[40]  tbat  line  so  as  to  affect  titles  accruin|:  tbere- 
under.  In  accordance  with  these  decisions  it 
must,  therefore,  be  held  that  the  line  was  not 
definitely  fixed  until  the  18th  of  October,  1866. 

Inasmuch  as  QiiSej'B  pre-emption  right  had 
attached  to  this  land  prior  to  such  time,  it  did  not 
pass  to  the  railroad  company  under  the  grant; 
and  it  was  a  matter  of  no  moment  to  the  com- 
pany what  thereat  ter  became  of  the  title.  This 
is  settled  by  the  case  of  Kanmu  Pac,  B.  Co,  y. 
Dunmeyer,  in  which  it  was  said:  "It  is  not 
conceiyable  that  Congress  intended  to  place 
these  parties  as  contestants  for  the  land,  with 
tbe  right  in  each  to  require  proof  from  the 
other  of  complete  performance  of  its  obligation. 
Least  of  all  is  to  be  supposed  that  it  was  wtend- 
ed  to  raise  up,  in  antagonism  to  all  the  actual 
settlers  on  the  soil.whom  it  had  invited  to  its  oc- 
cupation, this  great  corporation,  with  an  inter- 
est to  defeat  their  claims,  and  to  come  between 
them  and  the  government  as  to  the  performance 
of  their  obligations."  And,  again:  "Of  all  the 
words  in  the  £n|;1ish  language,  this  word  at- 
tached was  probably  the  best  that  could  have 
been  used.  It  did  not  mean  mere  settlement, 
residence,  or  cultivation  of  the  land,  but  it 
meant  a  proceeding  in  the  proper  land  office, 
bjr  which  the  Inchoate  right  to  the  land  was 
initiated.  It  meant  that  bv  such  a  proceeding 
a  right  of  homestead  had  fastened  to  that  land, 
which  could  ripen  into  a  perfect  title  by  future 
residence  and  cultivation.  With  the  perform- 
ance of  these  conditions  the  company  had 
nothing  to  da  The  right  of  the  homestead 
having  attached  to  the  land  it  was  excepted  out 
of  the  grant  as  much  as  if  in  a  deed  it  had  been 
excluded  from  the  conveyance  by  metes  and 
bounds."  See  also  Hastingt  db  V,  R.  Oo,  v. 
Whitney,  182  U.  8.  857  [88:868],  in  which  was 
a  similar  ruling.         -^ 

The  only  other  qn^fsdon  we  deem  important 
is  this:  On  July  5.  1871,  the  State  of  Iowa 
issued  a  patent,  under  which  plaintiff  in  error 
claims,  and  on  June  80, 1882.  the  United  States 
issued  a  patent  to  Griffey,  which  is  the  basis  of 
defendants'  title.  The  defendants  flled,aswa8 
authorized  under  the  Iowa  statute,  a  cross- 
petition,  praying  to  quiet  their  title,  and  the 
decree  entered  was  one  dismissing  the  plaintiff's 
[41  ]      bill  and  quieting  defendants'  title. 

Now  it  is  claimed  that  Griffey  never  com- 
plied with  the  pre-emption  laws;  that  he  never 
made  a  bona  fide  settlement;  that  he  secured  his 
pre-emption  rights  by  false  representations  and 
a  pretended  settlement;  that  he  does  not  come 


into  theoourtof  equity  with  dean  bands,  and  te 
entitled  to  no  relief;  imd  that»  therefoie,  there 
was  error  in  entering  a  decree  in  fayor  of  tbe  de- 
fendants upon  the  cross-petition.  But  as  we 
have  seen, Griffey  did  makis  asettlemoit,  file  hie 
declaratory  statement,  and  thus  initiate  a  pre- 
emption r&ht  By  these  means  such  pre-emp- 
tion right  had,  in  the  language  of  the  atetute, 
attached.  The  land,  theiif  ore,  did  not  peas  un- 
der the  railroad  grant  It  was  no  malto'  of  in- 
terest to  the  company  what  became  of  the  title. 
The  government,  the  owner  of  the  land,  was  set- 
isfied  with  what  Griffey  had  done,  took  from 
him  its  land  warrant  as  payment  and  petoited 
the  land.  Into  the  bona  fides  of  this  transec- 
tion, no  one  but  tbe  government  can  inquire. 
As  the  title  was  beyond  cballense  on  the  part 
of  the  railroad  company,  it  haa  no  right  to 
cast  a  cloud  thereupon,  and  having  done  so  by 
accepting  a  patent  from  the  State  of  Iowa,  un- 
der tbe  pretense  that  the  land  was  a  part  of  the 
mnt  made  to  that  State,  and  having  afllmied 
ttie  validity  of  the  title  conveyed  by  sndi  pat- 
ent, it  does  not  lie  in  its  mouth,  or  with  those 
claiming  under  it,  to  now  object  to  a  decree 
removing  all  cloud  cast  by  such  patent. 

We  eee  no  error  in  the  rtUinfj^  of  the  Sktprtme 
Oourt  oflotDa,  and  ite  Judgment  m  e^/lrmed. 


THE  inSW  ORLEANS  PACIFIC  RAIL- 
WAY COMPANY  m  ai^  Afip<t., 

V. 

JOHN  D.  PAREJm  BT  AU 

(See  &  a  Reporter^  ed.  4^-60.) 

Jurisdiction  as  to  amount—railroad  nmrtffo^ 
construction  of'-iand  grant  does  not  pose  bf 
— decree  on  forecloeure  of  a  railroad  mortgage, 

L  Where  several  plaiotllto  olatan  nnder  tbe  i 
title,  and  tbe  determination  of  tbe  oause 
sariij  involved  tbe  validity  of  that  title,  this 
oourt  has  Jurisdiction  as  to  all  fu<^  plahittfESw 
thouffh  tbe  individual  claims  of  none  of  them 
exceed  five  thousand  dollais. 

1.  The  mortfrage  given  by  tbe  New  Orleans,  Batoo 
Bouge  St  y  ioksburg  Railroad  Oompany,  ISTQ,  can- 
not be  construed  to  cover  a  hmd  grant  made  bij 
Congress  tbe  f oUowinff  year  to  said  company.  Id 
aid  of  tbe  construction  of  Its  road. 

Sb  A  land  grant  is  not  necessary  to  tbeoperatlOD  of 
a  railroad  nor  appurtenant  to  tbe  road  within  the 
meaning  of  a  clause  of  a  mortgage  on  Uie  rail- 
road which  covers  after  acquired  proper  Ij  wbloh 
shall  be  appurtenant  to  or  necessary  for  tbe 
operation  of  tbe  railroad. 

i.  A  single  bondholder  has  no  right  to  a  decree  fior 
bis  exclusive  benefit  on  the  foredosnre  of  e 
mortgage  on  a  raflroad,  but  is  bound  to  act  for 
all  standing  in  a  similar  position;  and  not  only  to 
permit  other  bondholders  to  intervene,  but  alao 
to  see  that  their  rights  are  protected  in  tbe  final 
decree. 

[No.  187.] 
Argued  Jan,  4,  S,  189t.    Decided  FA.  1, 1899. 

APPEAL  from  decrees  of  the  Circuit  Court 
of  the  United  Sutes  for  the  Weatern  Dia- 

__^ .. _  m 

NoTB.—A«  to  land  0rantt  to  roCIftKuis,  aee  note  to 
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trtel  of  LooiiiaBa,  in  favor  of  John  D.  Parker 
and  Walter  A.  uamHii,  for  their  claims  as 
bondliolderi  of  a  mortgageglTen  by  the  New 
Oikaiie»  Baton  Rooge  A  ^kaborg  RaihtMM) 
OompaDy  oo  Ita  railroad  on  the  f  oreclosore  of 
the  moiigttn,  etc  Becened  with  instruetiam 
i$  ditmm  the  biU$  of  Barker  and  Hamlin,  and 
f^pirOuT  proceed^nge. 
See  aame  caae  below,  88  Fed.  Bep.  608. 

Statement  bjr  Mr  Justice  Brown  i 

This  was  a  bill  in  equity  to  foreclose  amort- 
nge,  and  a  cross  bill  to  have  the  mortgage 
dfioeed  not  to  be  a  lien  upon  the  land  grant 
I  ioTolved  in  the  oootroversy.  The  bill  was  or- 
iginally filed  Febmary  16, 1886,  by  the  plaln- 
tilf  Parker,  "for  himself  and  for  all  iMrties 
holding  bonds  and  coupons  similar  to  those 
berdn  set  forth,"  against  the  New  Orleans, 
Baton  Hou^  A  Yiekfiborff  Railroad  Com- 
pany, (hereinafter  called  the  Baton  Rouge 
Company,)  tbe  Union  Trust  Company  of  New 
York,  the  New  Orleans  Pacific  Ri&ilway  Com- 
pany, (hereinafter  called  the  Pacific  Company), 
John  F.  Dillon  and  Henry  M.  Alexander, 
trostees  in  certain  land -grant  mortgages  of  the 
FMnfic  Onnpany,  and  Hamuel  D.  McEoery, 
then  governor  of  Louisiana,  to  foreclose  a 
nortgage  given  by  the  Baton  Bouge  Company, 
Octiwer  1. 1S70,  upon  the  proper^  of  the  com- 
pany and  upon  a  land  grant  claimed  to  be 
coreredby  such  mortgage.  Plaintiff  Parker 
claimed  only  the  amount  of  coupons  matured 
upon  two  bonds.  Subsequently  one  Hamlin, 
another  bondholder  under  the  same  mortffage, 
intervened  in  the  cause,  which  was  tried  m  Uie 
(^rcnit  Court,  and  two  distinct  decrees  ren- 
dered upon  the  same  day;  one  in  favor  of  Par- 
ker in  the  sum  of  $2,400,  with  interest  at  five 
gr  cent  from  October  1. 1886,  and  one  in 
vor  of  Hamlin  for  $6,000  with  like  interest 
(38  Fed.  Bep.  608.)  The  mortgage  in  question 
■0  far  as  it  u  material  to  be  considered,  pur- 
ported to  cover  the  right  of  wav,  .... 
"also  an  other  property,  real  and  personal,  of 
erery  kind  and  description  whatsoever  and 
wherever  situated  in  the  State  of  Louisiana, 
which  is  now  owned  or  which  shall  hereafter 
be  acquired  by  the  said  company  and  which 
diall  be  appiurtenant  to  or  necessary  or  used 
for  the  operation  of  said  main  line  of  railroad 
far  anv  of  nid  branches,"  etc.  The  mortgage, 
which  was  made  to  the  Union  Trust  Company 
of  New  York,  provided  that  the  holders  of 
bonds  and  coupons  should  have  the  right  to 
institate  legal  proceedings  for  its  foreclosure. 
The  company  put  the  bonds,  secured  by  this 
mortgage,  upon  the  market,  and  disposed  of 
anuml^r  oi  them.  This  mortgage  was  by 
poblic  act  and  was  recorded  in  several  of  the 
pariahea  through  which  the  main  line  and  the 
brandies  were  to  run. 

^  an  Act  of  Congress  approved  March  8, 
1871,  ^6  Stat,  at  L.  578,)  to  incorporate  the  Tex- 
aiPscific  Railroad  Company,  certain  lands  in 
Loidiiana  were  granted  to  the  Baton  Bouse 
1  Company  in  aid  of  its  construction  of  a  rail- 
,  road  from  New  Orleans  to  Baton  Bouge,  thence 
b?  way  of  Alexandria  to  the  eastern  terminus 
of  the  Texaa  Pacific  Bailroad  at  Shreveport. 

On  November  11,  1871,  the  Baton  Rouge 
Company  filed  in  the  general  land  office  a 
Tn^n  designating  the  gen^id  route  of  its  road 
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from  Baton  Bouge,  by  way  of  Alexandria  U> 
Shreveport,  and  thereupon  the  withdrawal  of 
the  public  lands  along  this  line  was  ordered, 
in  accordance  with  the  provisiona  of  the  above 
Act  of  Congress,  ^  18  and  88.  In  1881  the 
Baton  Bouge  Company  transferred  all  ita  right, 
title,  and  interest  in  these  lands  to  the  Pacific 
Company,  and  in  March,  IS&ti,  patents  were 
issued  to  said  Oompanv,  as  assignee  of  the  Ba- 
ton Bouge  Company,  for  679.2b7acrea  of  land 
lying  in  different  pfU!t8  of  the  State. 

At  the  time  tlus  assignment  was  made  no 
work  either  upon  the  main  line  or  upon  the 
branches  had  been  done  bv  the  Baton  Bouge 
Companv.  December  28,  1870,  the  Baton 
Rouge  Cfompany  executed  a  second  mortgage 
to  the  governor  of  the  State,  as  trustee,  to  se- 
cure  the  payment  of  certain  bonds  which  were 
never  issued.  Such  second  mortgage  havinj^ 
been  subsequently  canceled,  on  September  4, 
1872,  one  Allen,  assuming  to  act  as  president 
of  the  Baton  Bouge  Company,  also  executed 
a  mortgage  to  secure  the  payment  of  13,000 
bonds,  which,  however,  appear  never  to  have 
been  issued. 

By  acts  of  mortgage  dated  April  17, 1888, 
and  January  5, 1884,  the  Pacific  Compuiy  ex- 
ecuted to  appellants  Dillon  and  Alexanaer  a 
land  grant  and  sinking  fund  mortgage  upon 
the  lands  acquired  from  Uie  Baton  Bouge 
Company,  tu  secure  the  payment  of  certeln 
bonds,  which  the  bill  averred  to  be  subsequent 
and  subordinate  to  the  mortgage  executed  by 
the  Baton  Bouge  Company  to  secure  the  pay- 
ment of  the  bonds  in  suit. 

None  of  the  defendants  named  m  Ufa  bill 
appeared  except  the  Pacific  Company  and 
Dillon  and  Alexander,  trustees  of  the  land 
erant  mortgage  of  this  company.  These  par- 
ties filed  a  general  demurrer,  which  was  argued 
and  overruled,  in  September,  1886,  and  a  de- 
cree pro  oortfeeeo  was  entered  against  the  other 
defendants.  Subsequently  an  answer  was 
filed,  alleging  hi  substance  that  the  charter  of 
the  Baton  Bouge  Company  did  not  authorize 
a  mortgage  on  the  land  grant  or  on  future 
property;  that  the  mortgage  did  not  embrace 
the  land  grant;  that  the  Baton  Bouge  Com- 
pany made  no  definite  location  of  its  road,  nor 
built  any  porUon  of  the  same;  that  the  Pacific 
Company  purchased  from  the  Baton  Bouge 
Company,  as  alleged  in  the  bill,  and  thereupon 
constructed  its  roid;  and  that  the  legal  title  to 
the  land  grant  remained  in  the  United  States 
until  patents  were  issued  to  this  company. 
October  18,.1880,  these  defendants  filed  a  cross- 
bill setting  forth  that  the  cross-complainants 
were  endeavoring  to  sell  the  lands  that  had 
been  patented  to  them,  and  were  being  embar- 
rassed and  prevented  by  reason  of  tne  claim 
set  up  by  Parker  in  his  bill;  that  as  the  mort- 

gage  sought  to  be  foreclosed,  and  the  outstand- 
ig  bon£  secured  thereby  did  not  mature  for 
several  years,  they  would  continue  to  be  em- 
barrassed for  a  long  Ume;  that  Parker  had 
sued  on  behalf  of  himself  and  of  other  holders 
of  bonds  issued  under  the  mortgage  of  1870, 
and,  as  complainants  were  adviMd  and  be- 
lieved, represented  upwards  of  two  hundred 
of  said  lK>nds,  each  holder  of  which  might 
bring  suit  and  involve  them  in  a  multiplimty 
of  suits;  and  that  only  a  court  of  equity  could 
afford  relief  by  removing  this  mortgage  as  a 
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cloud  upon  the  title  of  the  Pacific  Company 
to  the  lands;  and  prayed  for  a  decree  adjudg- 
iog  that  the  mortgage  did  not  embrace  the  land 
grant  in  question.  Parker  subsequently  filed 
a  demurrer  to  this  cross-bilL  On  December 
24, 1886,  Hamlin  intervened  by  petition,  and 
was  admitted  as  a  co-plaintiff  in  the  cause. 
Subsequently  the  case  was  heard  and  separate 
decrees  rendered  in  favor  of  Parker  and  Ham- 
lin for  the  amounts  of  their  several  claims, 
adjudging  the  mortgage  to  be  a  valid  lien 
upon  the  lands,  which  were  ordered  to  be  sold 
and  dismissing  the  cross-bill.  Appellants 
took  an  appeal  from  these  decrees  to  this  court 
Parker  thereupon  moved  for  a  dismissal  of  the 
appeal  as  to  him  upon  the  ground  that  less 
than  $5,000  was  involved.  The  consideration 
of  this  motion  was  postponed  to  the  merits. 

Miwn.  WiUiaai  Wirt  Howe»  John  F. 

Dillon  and  Wager  Bwayne  for  appellants. 

Meun,  A.  B.  OarUuid  and  A.  H.  Leonard 
for  appellee. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

(1)  The  motion  of  the  plaintiff  Parker,  to 
dismiss  the  appeal  as  to  him  upon  the  ground 
that  less  than  five  thousand  dollars  is  involved, 
demands  our  first  consideration.  His  position 
is  that  the  suit  embraces  two  separate  and  dis- 
tinct controversies;  one  between  Parker  and 
appellants,  and  one  between  Hamlin  and  ap- 
pellanta;  that  there  were  separate  decrees  in 
these  several  causes;  that  these  decrees  cannot 
be  aggregated  for  the  purpose  of  sustaining 
the  Jurisdiction  of  this  court,  nor  can  the  ap- 
peal be  sustained  as  to  him  by  reason  of  the 
lact  that  as  to  Hamlin  more  than  the  requisite 
Jurisdictional  amount  is  at  issue.  It  is  true 
that  the  amount  of  Parker's  decree  was  hut 
twentv-four  hundred  dollars  and  interest,  but 
his  bill  was  filed  not  only  for  himself,  but  for 
all  the  other  bondholders  under  the  mortgage, 
and  the  cross  bill  avers  that  he  actually  repre- 
sented upwards  of  two  hundred  of  the  bonds 
issued  under  this  mortgage  (an  averment  ad- 
mitted by  his  demurrer,)  and  praved  for  a  de- 
cree declaring  the  invalidity  of  the  entire 
mortgage  as  to  these  lands.  Had  the  bill  been 
filed  by  the  trustee  under  this  mortgage  for 
the  foreclosure  of  the  whole  amount  of  the 
debt,  and  a  similar  cross  bill  had  been  filed  for 
Its  cancellation,  there  could  be  no  doubt  of  the 
appealable  character  of  any  decree  rendered 
upon  these  pleadings.  Tms  mortgage,  how- 
ever, contained  a  provision  permitunff  a  fore- 
closure by  any  holder  of  an  overdue  oond  or 
coupon.  Parker's  bill  was  filed  practically  for 
the  benefit  of  the  entire  number  of  bondhold- 
ers, and  the  cross  bill  could  not  be  sustained 
except  apon  the  theory  that  Uie  entire  mort- 
gage was  invalid  as  a  lien  upon  these  lands. 
While  a  decree  in  favor  of  the  cross-plaintiff 
might  not  have  been  binding  upon  any  defend- 
ant to  the  cross  bill  who  did  not  appear,  it  cer- 
tainly would  have  oeen  binding  upon  Hamlin 
as  well  as  Parker,  since  Hamlin,  on  being  made 
a  plaintiff,  expressly  stipulated  that  the  cause 
should  be  considered  as  if  he  had  been  one  of 
the  orighial  plaintiffs;  that  Parker's  pleadinn 
should  be  considered  as  his;  and  that  the  plead- 
inffs  of  the  defendants  should  apply  equally  to 


him.  If  Parker's  argument  in  this  connection 
be  sound.  It  would  necessarfly  follow  tbmt  if 
every  bondholder  of  this  mortgage  liad  inier- 
vened,  and  a  cross  bill  had  bwn  filed  against 
them  all,  praying  a  cancellation  of  the  entire 
mortgage,  our  jurisdiction  to  review  a  dismis- 
sal of  this  bill  could  not  be  sustained  as  to  any 
of  such  bondholders  whose  decrees  were  not 
more  than  five  thousand  dollars,  notwithstand- 
ing it  would  be  sustained  as  to  others  whose 
decrees  were  larger.  The  result  would  be  that 
the  land  might  be  sold  for  the  benefit  of  the 
larger  bondholders,  and  freed  from  the  lien  <^ 
the  smaller. 

Where  several  plaintiffs  claim  under  the 
same  title,  and  the  determination  of  the  cause 
necessarily  involves  the  validity  of  ttiat  title, 
this  court  has  Jurisdiction  as  to  all  such  plain- 
tiffs, though  the  individual  claims  of  none  of 
them  ezcmi  five  thousand  dollars.  Thus  in 
Shidde  V.  Thomae,  68  U.  8. 17  How.  8  [15:  931 
where  a  bill  was  filed  by  several  distributees  w 
an  estate,  to  compel  the  payment  of  money  al- 
leged to  be  due  them,  and  a  decree  was  ten- 
dered in  their  favor,  it  was  held  that  this  court 
had  Jurisdiction  over  an  appeal,  although  tbs 
amount  payable  to  each  individual  waa  less 
than  two  thousand  dollars.  It  was  held  that 
the  matter  in  controversy  was  the  amount  due 
the  representatives  of  the  deceased  collectively; 
and  not  the  particular  sum  to  which  each  was 
entitlal,  when  the  amount  was  distributed 
among  them.  Said  the  court:  "They  all 
claimed  under  one  and  the  same  title.  They 
had  a  common  and  undivided  interest  in  tns 
claim;  and  it  was  perfectly  immateriai  to  the 
appellant  how  it  was  to  be  shared  among 
them."  The  case  of  Bodd  v.  HearU,  84  U.  a 
17  WalL  854  [21:  027].  is  still  more  nesriy 
analogous.  In  this  case,  which  was  in  admir- 
alty,  a  fund  exceeding  the  Jurisdictional 
amoimt  paid  into  the  registry  of  the  court  was 
claimed  on  the  one  hand  by  several  creditocs 
secured  by  one  mortgage,  and  on  the  other  \xw 
a  number  of  mariners  and  material-men.  ▲ 
decree  having  been  made  adverse  to  the  mortr 
gagees,  an  appeal  was  taken  by  them  to  this 
court,  and  it  was  held  that  although  no  one  of 
the  claims  under  the  mortgage  eoualled  tiM 
Jurisdictional  amount,  yet  as  the  claim  of  the 
appellants,  which  was  disallowed,  exceeded 
that  sum,  an  appeal  would  lie.  In  Thf$  Cce^ 
netnara,  103  XL  8.  754  [26:  8221,  U  was  held 
that  where  salvors  united  in  a  claim  for  a  single 
salvage  service.  Jointly  rendered  by  them,  Uis 
owner  of  the  proper^  was  entitled  to  fto  i^ 
peal  where  the  sum  decreed  exceeded  $5,000, 
though  in  the  division  among  the  several  par- 
ties sharing  in  the  recovery  several  were 
awarded  less  than  $5,000.  In  line  with  these 
cases  are  those  of  Dc^iee  t.  OorHn^  112  U.  8. 
86  [28:  6271,  and  BandU^  t.  Stuit,  187  U.  a 
866784:  706]. 

The  true  distinction  it  between  oases  In 
which  there  are  several  |daintiffs  interested 
collectively  under  s  common  title,  and  those 
wherein  the  matters  in  dispute  are  separate  and 
distinct,  and  are  Joined  in  one  suit  for  conven- 
ience or  economy.  Of  the  latter  class  are  those 
relied  upon  by  the  plaintiff  Parker  in  this  esse, 
and  his  notion  to  dismiss  most,  therefore,  bs 
denied.  Indeed  the  cross  bill  to  set  aside  the 
whole  mortgage  as  to  theae  lands  is  suffic'ent 
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of  itself  to  remove  all  difficulty  with  regard  to 
our  jorifidiction. 

0S)  The  case  upon  the  merits  depends  upon 
Ibe  qaeslion  whether  the  mortgage  of  1870 
•booul  be  construed  to  cover  a  land  grant 
made  bj  Congress  the  following  year  to  the 
BatOD  Rouge  Company,  in  aid  of  the  con- 
struction of  its  road.  To  answer  this  question 
aitlifactorily  it  is  necessary  to  consider  the 
power  of  this  company  under  its  charter,  and 
the  manner  in  which  it  attempted  to  exercise 
this  power. 

The  Act  of  1809  of  the  Legislature  of  Louis- 
iaoa,  incorporating  the  Baton  Roujze  Com- 
paii^\  authorized  it  i%  18)  to  obtain  from  an^ 
parish  or  other  municipality  any  rights,  privi- 
leges, or  franchises  that  such  municipality 
mlgbt  choose  to  grant  in  reference  to  the  con- 
struction of  the  road;  and  by  section  14,  it  was 
authorized  to  borrow  money  or  to  purchase 
property  for  the  purpose  of  constructing  the 
road,  to  issue  its  corporate  bonds,  and.  to 
secure  the  payment  of  such  bonds,  to  mort- 
gage its  road,  etc.  By  section  15,  provision 
was  made  for  a  second  mortgage  guaranteed 
by  the  State,  and  for  bonds  to  be  issued  and 
made  payable  to  the  State  or  bearer.  By  sec- 
tion 16,  the  first  mortgage  that  should  be  given 
was  declared  to  t)e  a  prior  lien  upon  the  rail- 
road within  the  State,  including  aU  the  "real 
and  personal  estate  within  the  State  of  Louis- 
iana, appurtenant  to,  or  necessary  for  the  opera- 
tion  of  said  main  liueof  railroad,  owned  by 
the  company  at  the  date  of  said  mortgage,  or 
which  may  be  acquired  by  it  thereafter;  and 
upon  the  corporate  francbises  and  privileges 
of  said  company,  granted  by  the  State  of 
Louisiana,  relative  to  the  construction,  opera- 
tion and  use  of  said  main  line  of  railroad  with- 
in the  State  of  Louisiana,"  etc.  The  mortgage 
did  not  differ  materially  from  this  Act,  though 
its  description  of  property  covered  by  it  is  still 
more  explicit,  and  is  as  follows:  "About  five 
hundred  and  one  miles  of  railroad  within  the 
said  State  of  Louisiana,  together  with  the  right 
of  way,  roadbed,  rails,  depots,  stations,  shops, 
builduigi\  machinery,  tools,  engines,  cars, 
tenders  and  other  rolling  stock;  also  all  the  real 
and  personal  estate  within  the  State  of  Louis- 
iana owned  by  the  said  company  at  the  date  of 
this  mortgage,  or  which  may  be  acquired  by  it 
thereafter,  appurtenant  to,  or  necessary  for  the 
operation  of  said  main  line  of  said  railroad  or 
anjr  of  said  branches  connected  with  the  said 
main  line,  or  to  he  connected  therewith;  also 
jH  other  property,  real  and  personfd,  of  every 
kind  and  description  whatsoever  and  wherever 
sitnated  in  the  State  of  Louisiana  which  is  now 
owned  or  which  shaU  hereafter  be  acquired  by 
the  said  company,  and  which  shall  he  appur- 
;enant  to  or  necessary  or  used  for  the  operation 
of  said  main  line  of  railroad,  or  of  any  of  said 
branches;  also  the  tenements,  hereditaments, 
and  appurtenances  thereunto  belonging,  and 
an  of  the  estate,  right,  title,  and  interest,  legal 
and  equitable,  of  the  said  company  and  its 
successors  and  assigns  therein,  together  with 
the  corporate  franchises  and  privileges  of  said 
company  at  any  time  grantea  or  to  be  granted 
by  the  State  of  Louisiana  relative  to  the  con- 
struction, operation  and  use  of  said  railroad 
within  said  State."  The  bonds  issued  under 
this  mortgage  contained  a  similar  description 
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of  the  property,  the  latter  clause  of  such 
description,  however,  purporting  to  include 
"the  corporate  franchises  and  privileges  of 
said  company  ^ranted  by  the  State  of  Louis- 
iana or  by  Act  ^  Oangresa,  relative  to  the  con- 
struction," etc.  How  these  words,  "or  bv  Act 
of  Congress,"  came  to  be  inserted  in  the  bonds 
does  not  appear;  it  may  have  been  an  over^ 
sight,  or  the  companv  may  have  supposed  that 
the  land  grant  would  be  acquired  and  that  the 
insertion  of  these  words  would  impart  addi- 
tional currency  to  the  bonds.  It  is  not  mate- 
rial, however,  to  determine  why  or  how  this 
was  done,  since  neither  the  Act  of  the  Legisla- 
ture nor  the  mortgage  itself  assumed  in  terms 
to  cover  anything  granted  by  the  Act  of  Con- 
gress. ^ 

The  language  of  the  Act  of  the  LegiBlature 
and  of  the  mortage  itself  restricts  its  lien  to 
real  and  personal  property  situated  in  the  State 
of  Louisiana,  then  owned,  or  which  should 
thereafter  be  acquired,  and  which  should  be 
appurtenant  to,  or  necessary,  or  used  for  the 
operation  of  the  main  line  of  said  road,  or 
anj[  of  its  branches.  The  succeeding  clause, 
which  includes  tenements,  hereditaments  and 
appurtenances  thereunto  belonging,  etc,  was 
manifestly  not  intended  as  an  expansion  of 
the  prior  clause,  and  for  the  purposes  of  this 
case  may  be  treated  as  superfluous.  No  argii- 
ment  is  needed  to  show  that  a  land  grant  is 
not  necessary  to  the  operation  of  a  railroad;  it 
may  be  a  necessary  aid  in  the  construction  of 
a  road,  but  it  is  certainly  not  necessary  in  its 
operation.  Plaintiffs'  contention,  then,  if  sup- 
portable at  all,  must  be  upon  the  theory  that 
the  land  grant  was  appurtenant  to  the  road, 
not  necessarily  to  its  operation,  but  to  the  road 
itself.  The  word  "appurtenant,"  as  ordinarily 
defined,  is  that  which  belongs  to  or  is  connected 
with  something  else  to  which  it  is  subordinate 
or  less  worthy,  and  with  which  it  passes  as  an 
incident,  such  as  an  easement  or  servitude  to 
land;  the  tackle,  apparel,  rigging  and  fumi* 
ture  to  a  ship;  a  right  of  common  to  a  pasture; 
or  a  barn,  rarden,  or  orohard  to  a  house  or 
messuage.  In  a  strict  legal  sense  it  is  said  that 
land  can  never  be  appurtenant  to  land  {Jaekscm 
V.  IlutJimDait,  15  Johns.  447.  454;  Leonard  v. 
WhiU,  7  Mass.  6;  WoodliuU  v.  Eosenthal,  61 
N.  T.  882);  but  it  was  evidently  contemplated 
by  this  mortgage  that  real  a9well  as  personal 
property  subsequently  acquired,  such  as  land 
for  stations,  machine  shops,  or  other  purposes 
immediately  connected  with  the  roao  should 
pass  under  the  lien  of  the  mortgage.  Prop- 
erty, however,  not  connected  with  what  is  or- 
dinflj*ilv  termed  the  plant,  or  not  forming  a 
part  of  the  organic  structure  of  the  road,  is 
never  treated  as  appurtenant  to  It.  Thus  in 
Humphreys  v.  McKiMock,  140  U.  S.  804,  [85:- 
478],  decided  at  the  last  term  of  this  court,  it 
was  held  that  a  railroad  company  joining  in 
the  construction  of  an  elevator  upon  land  not 
belonging  to  it,  and  situated  at  some  distance 
from  its  road,  did  not  by  its  ownership  of 
stock  in  the  elevator  company  acquire  such  an 
interest  in  it  as  would  pass  as  an  appurtenance 
under  the  mortgage  of  the  road,  as  constructed 
or  to  be  constructed,  and  the  "appurtenances 
thereunto  belonging."  The  court  went  fur- 
ther, and  held  that  the  elevator  itself,  if  owned 
by  the  company,  would  not  be  appurtenant  to 
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its  road.  In  line  with  this  are  the  earlier  cases 
of  BimiM  T.  miatt,  86  U.  8.  10  Pet.  26  [9: 
888],  holding  that  the  soil  and  freehold  of  a 
street  did  not  pass  as  appo^nant  to  a  lot  of 
land  fronting  upon  such  street.  Bo  in  lAnlhi- 
eum  Y.  Bay,  76  U.  8.  9  Wall  241  ri9:667]»  it 
was  said  that  the  right  to  use  a  wbarf  would 
not  pass  as  appurtenant  to  a  lot,  as  it  was  not 
in  any  way  connected  with  the  enjoyment  or 
use  of  the  lot,  and  a  right  not  so  connected 
could  not  he  annexed  as  an  inddentto  land  so 
as  to  hecome  appurtenant  to  it.  In  Smith  y. 
McOuUough,  104  U.  &  26  [26:687],  a  mort- 
gage executed  by  a  railroad  company  upon  its 
then  and  thereafter  to  be  acquired  property 
contained  a  specific  description  of  such  prop- 
erty, and  was  held  not  U>  cover  municipal 
bonds  issued  to  it  in  building  the  road,  which 
were  not  embraced  in  such  desoiption.  And 
in  Bank  qf  Oommerce  y.  Tennessee,  104  U.  8. 
498  [26:810],  where  a  bank  was  required  by  its 
charter  to  pay  a  certain  tax  in  lieu  of  aU  other 
taxes  and  was  authorized  to  purchase  and  hold  a 
lot  of  CTound  for  its  use  "as  a  place  of  business," 
and  hold  such  real  property  as  might  be 
oonTered  to  it  to  secure  its  debts,  it  was  held 
that  the  immunity  from  taxation  extended  only 
to  so  much  of  the  building  as  was  required  by 
the  actual  needs  of  the  buik  in  carrying  on  its 
business.  See  also  Tucker  y.  Fergueon^  89  U. 
8.  22  WaU.  627  [22:806]. 

Analogous  cases  in  the  state  courts  are  nu- 
merous. Thus  in  Barish  y.  Wheeler,  22  N.  Y. 
494,  it  was  held  that  canal  boats  purchased  with 
the  funds  of  a  railroad  company,  and  used  and 
run  by  it  in  connection  with  its  railroad,  but 
beyond  its  terminus,  were  not  covered  by  a 
mortgage  of  its  engines,  cars,  eta,  "and  all 
other  personal  property  in  any  way  belonging 
or  appertaining  to  the  reilnMid  of  said  com- 
pany." 8o  in  Boston  d  N,  T.  A.  L.  B.  Od.  y. 
Coffin,  60  Conn.  160,  the  proper^  mortgaged 
by  the  railroad  company  was  describea  very 
nearly  in  the  terms  employed  in  the  mortgage 
under  consideration,  and  it  was  held  that  lands 
purchased  by  the  company  outside  of  the  lay- 
out of  the  road,  and  not  needed  for  its  use  or 
construction,  were  not  covered  by  the  mort- 
gage. It  was  said  in  the  opinion,  that  "lands 
purchased  and  sold  at  a  profit,  although  the 
profit  might  be  expended  in  the  construction 
of  the  road,  were  never  intended  to  be  em- 
braced by  the  phrase,  'acquired  by  the  com- 
pany for  the  purposes  of  the  railroad.'  "  In 
Mississippi  Valley  Co,  v.  Chicago,  St.  L,  db  N. 
O,  B.  C^.,  68  Miss.  846,  a  railroad  mortgage 
covering  property  thereafter  to  be  acquired 
was  confined  to  such  as  was  appurtenant  to  or 
necessary  for  building  or  operating  the  road, 
and  carrying  out  the  purposes  for  which  it 
was  created,  and  was  held  not  to  include  a 
hotel  and  brick  store-house,  some  vacant  town 
lots  and  a  farm  of  three  hundred  acres;  the 
hotel  being  used  as  a  railroad  eating  house, 
and  the  other  property  being  rented  out  for 
the  several  purposes  for  which  it  was  adapted. 
In  Meyer  v.  Johnston^  68  Ala.  287.  64  Ala. 
608,  a  mortgage  of  a  railroad  and  "  all  other 
property  now  owned,  and  which  may  be  here- 
after owned  by  the  railroad  company/'  was 
held  not  to  cover  a  land  crant  of  the  United 
States  made  by  an  Act  of  Oongresi  subsequent- 
ly passed.    Other  cases  to  the  same  purport  are» 
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Shamokin  Valley  B.  Oo.  v.  Livermare,  47  Pk. 
466;  Dinsmors  v.  Badne  dM.  B,  Cb.  12  Wis. 
649;  Farmers  L,  d  T  Oo.  v.  Commercial  Bank, 
11  Wis.  207, 16  Wis.  424;  Morgan  v.  Donawn, 
68  Ala.  241;  Walsh  y.  Barton,  24  Ohio  St  98; 
Calhoun  y.  Memphis  d  P.  B.  Oo.  2  Hipp. 
442;  Seymour  Y.  Oanandaigua  dlST.  P.  B  Oo. 
26  Barb.  284 

A  consideration  of  the  circumstances  attend- 
ing and  following  the  execution  of  this  mort- 
gage strengthens  the  inference  that  we  have 
drawn  from  it,  that  the  land  grant  was  not  in- 
tended to  be  included.  There  ia  no  allega- 
tion in  the  bill  that  the  parties  to  this  mortgi^ 
expected,  or  had  any  reason  to  expect  tlSc 
the  land  grant  would  be  made;  and  had  it 
been  intended  to  include  so  important  an  item, 
it  is  scarcely  possible  that  the  mortgagor  would 
have  left  such  intention  to  be  inferred  from 
the  indefinite  and  ambiguous  language  of  thia 
instrument  Nor  is  there  any  evidence  that, 
after  the  Act  of  Congress  was  passed,  the  line 
of  the  road  was  ever  definitely  fixed,  as  con- 
tempkted  by  section  9  of  the  Act  of  March  8, 
1871,  (16  Stat  at  L.  678,  676)  although  it  had 
filed  a  map  designating  the  general  route  of  tb» 
road  pursuant  to  sections  12  and  22,  and  ob- 
tained an  order  from  the  Secretary  of  the  Inter- 
ior with  drawing  from  entry  ana  sale  the  odd- 
numbered  sections  of  land  within  the  grant 
and  indemnity  limits.  As  the  grant  was,  1^ 
section  9  of  lands  not  sold,  reeemd,  or  other- 
wise disposed  of  at  the  time  the  route  of  tlie 
road  was  definitely  fixed,  it  is  settled  in  this 
court  that  the  title  to  any  particular  landa 
would  not  pass  until  the  line  was  so  kxaUed, 
because  until  that  time  it  could  not  be  defi- 
nitely ascertained  what  lands  had  been  other- 
wise disposed  of .  VanWyek  v.  Enevals,  101 
U.  &  860  127: 201];  Kansas  Pae.  B.  Oo.  v.  2>un^ 
meyer,  118  U.  8.  629  [28:  1122];  Sioum  Oi^ 
lAind  Co.  y.  Qnffe^,  148  U.  8.  82  [86:  641. 
As  to  lands  within  the  indemnity  limits,  it  bsA 
always  been  held  that  no  title  is  acquired  until 
the  specific  parcels  have  been  selected  by  the 
grantee,  and  approved  by  the  Secretary  of  the 
Interior.  OrinneU  v.  Chicago,  B  J.  d  P.  B. 
Co.  108  U.  &  789  [26: 4661:  Kansas  Piae.  B  Co. 
v.  Atchinson,  T.  d  8.  F.  B  Co.  112  U.  S.  414» 
421  [28:  794,  7971;  St,  Paul  d  S  C.  B  Oo.  y. 
~"  X  P.B  Co.  112  U.  8.  720  [28: 


Winona  d  St. 


8721;  Barney  v.  Winona  d  St.  P.  B  Co.'lll 

U.S. 


22S  m.  eS8];  United  States  r. 

K  d  T.  B  Co.,  141  U.  8.  858  ^5:766]:  SL 
Paul  dP.B  Co.Y.  Northern  Pac  B.  Co.  189  U. 
8.  1  [85:  77].  A  definite  location  of  this  line 
was  subsequently  made  by  the  Pacific  Com- 
pany; but  there  is  no  evidence  that  such  loca- 
tion  coincided  with  the  general  route  design 
nated  by  the  Baton  Rouge  Company,  and  as 
no  patents  were  ever  inaed  for  the  landa 
earned  by  the  construction  of  the  road  until 
Mareh,  1881,  when  they  were  issued  to  the 
Pacific  Company  as  assignee  of  the.  Baton 
Rouge  Company,  it  is  difllcult  to  see  what 
lands  were  ever  "acquired"  by  the  latter  com- 
pany, to  which  this  mortgage  would  attach. 

]Not  only  this,  but  there  is  no  allegation  or 
evidence  that  the  Baton  Rouge  Company  paid 
the  cost  of  surveying,  selecting  and  conveying 
these  lands  as  required  by  the  Act  of  July  81, 
1876  (19  Sut.  at  L.  102,  121)  as  a  preliminary  to 
their  conveyance.  Ifew  Orleans  Pae.  B  Co.  v. 
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United  StaUt,  124  U.  8.  124  [81: 8881;  Deteret 
SaU  Co.  T.Tarj)^,  142  U.  8. 241  [85:999].  Nor 
ii  there  any  eyidence  to  show  that  the  Baton 
Booge  Company  ever  built  any  of  ita  line  of 
road  or  did  anything  to  earn  or  acquire  the 
tide  to  any  part  of  its  land  grant. 

(8)  The  decrees  in  this  case  were  also  fatally 
defect iTe  in  ordering  all  the  lands  assumed  to 
be  covered  by  this  mortgage  to  be  sold,  free 
from  all  liens,  mortgages  and  incumbrances, 
to  satisfy  a  claim  of  $2,400  in  one  case  and 
f5,000  in  another,  without  making  provision 
for  other  bondholders,  subsequent  mortgagees 
or  other  creditors  of  the  road.  Assumiug  for 
the  purposes  of  this  case  that,  under  the  pecu- 
liar terms  of  this  moitgage,  these  bondholders 
had  the  rii^t  to  file  this  bill  without  calliue 
upon  the  trustee  to  act— a  point  upon  which 
we  express  no  opinion — they  had  no  right  to 
a  decree  for  their  exclusive  benefit  If  a 
19]  single  bondholder  has  any  right  at  all  to  insti- 
tute proceeding,  he  is  bound  to  act  for  all 
standing  in  a  similar  position,  and  not  only  to 
permit  other  bondholders  to  intervene,  but  to 
see  that  their  rights  are  protected  in  the  final 
decree.  Upon  this  principle  it  was  held  by 
this  court,  in  Ptnnoek  v.  Ooe,  64  U.  8.  28 
How.  117  [Id:  486],  that  a  bondholder  cannot, 
by  getting  a  Judgment  at  law,  be  permitted  to 
idl  a  portion  of  the  property  devoted  to  the 
common  security,  as  this  would  disturb  the 
pro  rata  diatribution  among  the  bondholders 
to  which  they  are  equitably  entitled.  "These 
boodholdera,^  said  Mr.  Jtutice  Nelson,  "have 
a  common  interest  in  this  security,  and  are  all 
equally  entitled  to  the  benefit  of  it;  and  in  case 
of  a  deficiency  of  the  fund  to  satisfy  the  whole 
of  the  debt,  in  equity,  a  distribution  is  made 
among  the  holders  pro  rata  ...  To  permit, 
therefore,  one  of  the  bondholders  under  the 
second  mortgage  to  proceed  at  law  in  the  col- 
lection of  his  debt  upon  execution  would  not 
only  disturb  the  pro  rata  distribution  in  case 
of  a  deficiency,  and  give  him  an  inequitable 
preference  over  his  associates,  but  also  have 
the  effect  to  prejudice  the  superior  equity  of 
the  bondholders  under  the  first  mortage, 
which  possesses  the  prior  lien."  Jones,  Kail- 
road  8ecuritie8,  sections  892,  898,  484;  Fish 
v.  Ifew  York  W.  P.  Paper  Co.  29  N.  J.  Eq. 
Iti  Martin  v.  Mobile  d  0,  R  Co.  1  Bush,  116. 
In  IfasfivOU  db  D.  R.  Co.  v.  Orr,  85  U.  8. 18 
Wall.  471,  475  [21:  810,  811]  a  bill  was  filed 
by  a  bondholder,  on  behalf  of  himself  and  all 
others,  against  a  county  and  a  railroad  com- 
pany for  the  foreclosure  of  a  mortgage  given 
by  the  railroad  company  to  secure  the  redemp- 
tion of  certain  bonds  issued  bv  the  county,  and 
for  a  sale  of  the  mortgaged  property.  The 
railroad  company  demurred  for  want  or  proper 
parties.  It  was  held  that  the  other  bondhold- 
ers should  be  parties  to  the  suit,  and  in  deliv- 
ering the  opinion  of  the  court,  Mr.  Justice 
Hunt  obeerved:  "It  is  the  interest  of  every 
boodhokler  to  diminish  the  debt  of  every  other 
bondholder.  In  so  far  as  he  succeeds  in  doine 
that,  he  adds  to  his  own  security.  Each 
bcdder,  therefore,  should  be  present,  both  that 
be  may  defend  his  own  claims  and  that  he 
ttoi  °^7*^ck  the  other  claims  should  there  be 
L"vj  ^  occasion  for  it.  If  upon  a  fair  adjust- 
BMDt  of  the  amount  of  the  debts  there  should 
be  a  deAdency  in  the  security,  real  or  appre- 
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bended,  everyone  interested  should  have  no- 
tice in  advance  of  the  time,  place  and  mode  of 
sale,  that  he  may  make  tlinely  arrangements 
to  secure  a  sale  of  tha  property  al  Its  full 
value." 

In  the  view  we  have  taken  of  the  case  It  is 
unnecessary  to  consider  the  other  points  made 
by  the  defense.  We  are  satisfied,  both  from 
the  words  of  the  mortgage  itself,  and  from  the 
circumstances  attending  its  execution,  that  It 
should  not  be  construed  to  include  the  land 
grant  sutisequently  made  to  this  company. 

The  decrees  of  the  court  below  must  be  re- 
versed and  the  case  remanded  with  instruc- 
tions to  dismiss  the  bills  of  Parker  and  Hamlin, 
and  for  further  proceedings  in  conformity 
with  this  opinion. 


THE  NEW  YORE,  LAKE  ERIE,  d$ 
WE8TERN  RAILROAD  COMPANY 
(Otherwise  Called  the  Erie  Railroad  Com- 
pany), Plff.  in  Err. 

e. 

DAVID  T.  WINTER'S  Administrator. 

(dee  B.  C.  Baporter*s  ed.  aO-VS.) 

Passengers  on  railroad  train,  when  not  pre- 
sumed to  know  the  rvles— statements  bjf  ticket 
agent  to  passenger,  when  admissiUe-^when 
railroad  company  is  liable  for  act  ofeonduetor 
in  expelling  pansenger — regvlaUons  qfroad, 
when  not  eonausire—relianeeuponstcUements 
ofeonduetor — negligence  oj  conduetar--remedp 
for  breaefi  of  contract — action  for  ^feetment 
from  train— rtfusal  to  charge  jurif— excessive 
verdict— questions  qffact. 

L  Passengers  on  railroad  trains  are  not  presumed 
to  know  the  rules  and  regulations  which  are 

"SOTE.— That  a  carrier  of  persons,  bound  to  accept 
oM  passtnoers;  exceptions;  wTien  may  exclude  a  pas- 
senger; must  provide  trains  as  advertised^  see  note  to 
Pearson  v.  Duane,  18:  447. 

From  what  UabUity  a  contract  th(U  a  common  ear- 
rterisnottoberesponsHAeforlossordamaoewQlex-' 
oneratCn  see  nototo  New  Jersey  Steam  Nav.  Co.  v. 
Merchants  Bank  of  Boston,  DB:  465. 

As  to  lidbmty  of  carrier  for  in^ry  to  passenger 
oairriedfree  or  riding  on  a  pan,  see  note  to  New  York 
Gent.  B.  Co.  v.  Lockwood.  21:  (B7. 

lAabQUy  of  raUroad  etimpanies  to  passengers;  who 
are  passengers;  ejection  of  passengers,  wlum  icar- 
ranted:  tickets,  conditions. 

Where,  by  the  express  conditions  of  the  plalntUTs 
contract,  he  had  no  right  to  a  return  passage  under 
his  ticket,  unless  it  bore  the  signature  and  stamp 
of  the  company*s  agent  at  the  end  of  the  route,  no 
agent  or  employ^  of  the  company  was  authorized 
to  alter  or  waive  any  condition  of  the  contract, 
and  therefore  the  action  of  the  baggagemaster  in 
punching  the  tic^t  and  checking  plaintiff^s  bag- 
gage, and  that  of  the  gateman  in  admitting  taim  to 
the  return  train  could  not  bind  the  company  to 
carry  him,  nor  eetop  it  to  deny  his  right  to  be 
carried.  Boylan  v.  Hot  Springs  B.  Co.  182  U.  S.  lift 
(88:  290)  40  Am.  ft  Bng.  B.  Gas.  606. 

A  stipulation  in  a  railroad  ticket  at  reduced  rates, 
that  It  shall  not  be  good  for  a  return  trip  unless  it 
is  stamped  by  the  agent  at  the  terminus  after  the 
holder  identlfles  himself  to  the  satisfaction  of  such 
agent,  is  not  unreasonable  or  contrary  to  the  policy 
ofthelaw.  Bethea v. Northeastern B. Go. 26S. a 91. 

A  contract  requiring  a  peasenger  to  identify 
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made  for  the  sruidance  of  the  oonductora  and 
other  employte  of  railroad  eompanies,  as  to  the 
internal  affairs  of  the  oompany,  nor  are  they  re- 
quired to  know  them, 
t.  Evldenoe  of  what  was  said  by  a  ticket  agent  to 
a  passenger  upon  the  purchase  of  his  ticket  as  to 
stop-over  privileges  is  admissible  in  an  action  by 
him  against  the  railroad  company  for  forcible 
and  unlawful  ejection  from  the  train,  where  the 
ticket  was  silent  as  to  such  privileges,  and  it  does 
not  appear  that  the  passenger  knew  the  rules  of 
the  company  in  that  respect. 

8.  Where  the  ticket  agent  told  the  plaintiff,  when 
he  bought  his  ticket,  that  he  would  have  to  speak 
to  ttie  conductor  about  stopping  off  at  an  inter- 
mediate station,  and  plaintiff  informed  the  con- 
ductor that  he  wished  to  stop  over  at  such  sta- 
tion, and  the  conductor  Instead  of  giving  plain- 
tiff a  stop-over  ticket,  punched  the  plaintiff^s 
ticket  and  told  him  that  was  sufficient  to  give 
him  the  right  to  stop  over,  and  he  did  stop  over, 
and  on  resuming  his  journey,  was  forcibly  ejected 
from  the  train  because  he  would  not  pay  bis  fare, 
and  he  afterwards  used  the  punched  ticket  be- 
tween the  same  places,  with  another  conductor,— 
Held,  that  whatever  the  rules  and  regulations  of 
the  road  were  the  plaintiff  was  rightfully  a  passen- 
ger on  the  train  at  the  time  of  his  expulsion,  and 
the  conductor  had  no  right  to  put  him  off  for  not 
paying  his  fftre,  and  tbe  company  was  liable  for 
the  act  of  the  conductor. 

i.  ^  an  action  for  the  expulsion  of  a  passenger 
from  a  ^ilroad  train,  the  testimony  of  a  very 
high  official  of  the  road,  that  stop-over  checks 
were  not  absolutely  necessary,  and  that  other 
arrangements  might  be,  and  sometimes  were 
made,  and  the  fact  that  the  passenger  did  after- 
wards travel  on  the  road  on  the  same  ticket, 
which  had  previously  been  refused,  and  without 


producing  any  stop-over  check,  show  that  the 
regulations  of  the  road  with  respect  to  stop-over 
checks  were  not  unbending  and  invlc^ble. 

8.  Where  the  regulations  of  the  railroad  with  ref- 
erence to  stop-over  checks  were  notbroofffat  to 
the  knowledge  of  a  passenger,  he  had  the  ri^tat 
to  rely  upon  the  statement  of  the  oondoctor  of 
the  train  that  he  would  **flx  him  all  right  **  so  be 
could  stop  over;  and  if  the  conductor  was  derelict 
in  his  du^  in  not  providing  the  passenger  with  a 
stop-over  check,  but,  instead  thereof,  ooly 
punched  his  ticket,  the  fury  were  justified  In  UDd- 
ing  negligence  on  the  part  of  the  conductor,  in 
an  action  for  damages  against  the  comp«o j  fOr 
the  forcible  ejection  of  the  passenger  from  the 
train  for  want  of  a  stop-over  dieck. 

0.  Where  a  party  does  all  that  he  is  required  to  do, 
under  the  terms  of  a  contraot  into  which  he  h^s 
entereu,  and  is  only  prevented  from  reaping  the 
benefit  of  such  a  contract  by  the  fault  or  wrong- 
ful act  of  the  other  party  to  it,  the  law  gives  him 
a  remedy  against  the  other  party  for  such  breach 
of  contract. 

7.  One  rightfully  on  a  railroad  train  as  a  pannriiitiii 
has  aright  to  refuse  to  be  ejected  from  it,  and  to 
make  sufficient  resistance  to  being  put  off  to  de- 
note that  he  is  being  removed  by  cumpolsioo  and 
against  his  will;  and  the  fact  that,  under  suoii 
circumstances,  he  was  put  off  the  train,  is  of 
itself  a  good  cause  of  action  against  the  compa- 
ny, irrespective  of  any  physical  injury  he  may 
have  received  at  the  time,  or  which  was  oanscd 
thereby. 

8.  Where  the  substance  of  requests  to  a  jmy  hM 
already  been  given  by  the  court  in  its  geoeral 
charge,  there  is  no  error  in  refusing  to  sire  them 
in  the  language  requested. 

d.   It  is  not  the  province  of  this  oonrt  to  detenniDe 


himself  and  have  the  ticket  stamped  by  an  agent 
at  a  particular  place  may  be  waived  by  paroL  Tay- 
lor V.  Seaboard  &  R.  R.  Co.  99  N.  a  186. 

A  passenger  who  purchased  a  ticket  at  a  reduced 
price  for  a  continuous  trip  by  a  particular  train, 
and,  having  been  misdirected  as  to  the  train  by  an 
employ^  of  tbe  company,is  put  off  by  the  conduct- 
or, is  entitled  to  proceed  on  the  right  train  when 
it  comes  along  and  the  company  is  liable  in  case  of 
his  removal  therefrom.  Elliott  v.  N<iw  York  Cent. 
4  H.R.  B.  On.  53  flun,  78. 

A  person  is  uot  entitled  to  damages  for  ejection 
from  a  street  car  without  unnecessary  force  or 
violence,  whore  the  ticket  presented  by  him  is  a 
transfer  ticket  intended  for  use  on  another  line 
and  he  himself  was  mainly  in  fault  in  regard  to  the 
mistake  in  such  ticket.  O&rpenter  v.  Washington 
Ac  G.  B.  Co.  121  U.  &  474  (80:  1016). 

A  conductor  Is  guilty  of  assault  and  battery  for 
forcibly  ejecting  a  passenger,  without  stopping 
the  train,  although  the  passenger  was  wrongfully 
thereon.   State  v.  Kinney,  84  Biinn.  81L 

The  burden  of  proof  in  an  action  against  a  rail- 
road company  for  putting  the  plaintiff  on  a  train 
was  on  the  plaintiff,  the  petition  and  answer  put- 
ting in  issue  whether  the  plaintiff  voluntarily  left 
the  train,  and  what  was  the  full  and  established 
rate  of  fare.  Wilsey  v.  Louisville  ft  N.  B.  Co.  88 
Ky.512. 

A  trespasser  may  be  expelled  at  any  place,  pro- 
vided it  will  not  expose  him  to  serious  danger,  or 
result  In  wanton  injury  to  him.  Wyman  v.  North- 
em  Paa  R.  Co.  84  Minn.  ZIO, 

It  is  not  required  m  this  State  that  where  a  per- 
son may  rightfully  be  ejected  from  a  railroad 
train,  it  must  be  done  at  a  station  or  public  cross- 
ing.  Everett  v.  Chicago,R.L  ft  P.B.  Oo.flO  lowajfi. 

A  regulation  of  a  railroad  company,  whereby 
pnsscngcrs  who  pay  theii'  ftire  upon  the  train  are 
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required  to  pay  a  higher  rate  than  those  who  nar- 
chase  tickets  before  entering  the  cars,  is 
ble;  and  the  company  will  be  protected  in  its 
f  oroement  Wilsey  v.  Louisville  ft  N.  B.  Oo.  88  Ky. 
611. 

A  passenger  who  has  been  unable  to  purohasa  a 
ticket  because  of  the  failure  of  the  oompany  to 
furnish  him  an  opportunity  to  do  so,  may  either 
pay  the  excess  demanded  on  the  train  under  pro- 
test, and  afterward  recover  it  by  suit,  or  refuse  to 
pay  it,  and  hold  the  corporation  liable  in  damages 
if  he  be  ejected  from  the  train.  But  exemplary 
damages  can  only  be  recovered  where  the  expul- 
sion is  characterized  by  malloe,  recklessneai,  rud^ 
nees,  or  willful  wrong. .  FOrsee  v.  Alabama,  G.  8. 
B.  Oo.  68  Miss.  67. 

A  railroad  corporation  Is  liable  for  all  acts  of 
wantonness,  rudeness  or  force,  done  or  earned  to 
be  done  by  Its  agents  or  servants,  in  or  about  tbe 
duties  or  business  assigned  to  them,  although  te 
f  Aolation  of  the  general  rules  or  orders  prescribed 
for  their  conduct;  and  the  nile  as  to  vindictive 
damages  for  such  acts,  in  actions  against  tbm  cor- 
poration, is  the  same  as  In  actions  against  natural 
persons.  Louisville  ft  N.  B.  Co.  v.  Whitman,  VI 
Ala.  8S8. 

The  purchase  of  a  ticket  before  entering  a  rail- 
road train  is  not  necessary  to  constltuto  a  person  a 
passenger.  Norfolk  ft  W.  B.  Co.  v.  Grosedosa,  li 
Va.  L.  J.  648. 

A  United  States  mail  agent  on  a  train  in  the  per^ 
formance  of  his  duties  In  charge  of  the  maH  is  a 
passenger.  Gulf,  C.  ft  a  F.  B.  On.  t.  Wilson,  U  L. 
B.  A.  486, 79  Tex.  871. 

A  postal  clerk  in  the  servioe  of  the  United  States, 
and  doing  his  duty  in  the  mail  car  of  a  train,  is  a 
passenger.  Mellor  v.  Missouri  Pac  B.  Co.  10  L*  B. 
A.  88, 106  Mo.  486;  Magoffin  t.  Missouri  Paa  B.  Oo. 
108  Mo.  64a 

148  U.S. 
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«o  writ  of  error  whether  the  yerdlot  in  an  aotion 
for  penonai  injuries  waa  excessive. 
B,  Thisooart*  <m  writ  of  error,  is  confined  to  the 
exceptions,  and  cannot  determine  questions  of 
tact,  or  the  weifftat  of  evidence. 

[No.  169.] 
Afffu^  Jan,  19,  tO,  189S,      Decided  Feb,  1, 

1892, 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  District  of   Massachusetts. 

Me$tr$,  Seth  Thomas  and  Calvin  P. 
Sampson*  for  plaintiff  in  error: 

Whether  there  is  such  proof  of  agency  as  to 
wamot  admission  of  the  acts  and  declarations 
of  the  agent  in  evidence  is  a  preliminary  ques- 
tioD  for  the  court. 

aiquot  ▼.  UnUed  States,  70  XT.  8.  8  Wall. 
114  (18: 116). 

A  principal  is  bound  by  the  act  of  his  agent 
00  farther  than  he  authorizes  the  agent  to  bind 
him. 

Parsonn  r.  Armor,  28  U.  S.  8  Pet  413-48C 
(7: 724-781). 

The  whole  ticket  was  the  contract  accepted  hj 
the  plaintiff,  and  he  could  not  reject  a  condi- 
tion which  was  one  of  its  terms. 

Burke  ▼.  Sauth-Baetem  i2L  O?.  L.  R  6  C.  P. 
Div.  1;  MelviUe  t.  Baltimore  db  F.  R  Oo.  2 
Mackey,  68.        1^ 

In  the  absence  of  fraud,  evidence  of  parol 
agreement  uade  at  the  time  of  a  written  con- 
tract to  form  part  of  it  is  not  admissible. 

De  WiU  T.  Berry,  184  U.  8.  806  (88:  896); 
BodgeU  t.  MorriU,  20  Yt  509;  (hnneetieta  db 


P.  R.  R.  Oo.  v.  Bailey,  24  Vt.  465;  Piseataqua 
Ferry  Co,  v.  Jones,  89  N.  H.  491;  Bast  v.  Mrst 
Nat.  Bank  of  Ashland,  101  U.  8.  98  (25: 
794). 

A  ticket  agent  has  no  implied  power  to  bind 
a  railroad  company  as  a  common  carrier  be- 
yond the  line  of  its  own  road. 

Lake  Shore  dtM.S.R  Co.  v.  Pierce,  47  Mich. 
277;  MeClure  v.  Philadelphia  W,  db  B.  R  Co. 
84  Md.  582;  8tory,  Agency,  §  106,  and  note  S; 
Burroughs  v.  Norwidi  dbW.RCo.  100  Mass. 
26;  Wait  y.  Albany  db  8.  R,  Co.  5  Lans.  475; 
Orover  db  B.  S.  Mach,  Co,  v.  Missouri  Pae. 
R,  Co.  70  Mo.  672;  PhiUips  v.  North  Caro- 
lina R,  Co,  78  N.  C.  294;  Peoj^  v.  Chicago  db 
A,  R.  Co.  55  m.  95;  Wood,  foilroads,  §  461, 
and  note. 

This  case  has  been  twice  decided  by  this 
court;  first  in  Mosher  v.  St.  Louis,  L  M,  dk  S. 
R  Co.  127  XT.  8.  890  (82:  249)  and  more  recent- 
ly in  Boylan  y.  Hot  Springs  R  Co,  182  U.  S. 
146  (88:  290). 

The  established  rules  and  regulations  of  the 
company  for  the  guidance  of  conductors  in 
respect  of  passengers  were  material  to  the 
issue. 

It  was  for  the  court  to  say  whether  they 
were  reasonable  and  proper,  or  otherwise. 

Hibbard  v.  New  York  db  Erie  R  Co,  15  N. 
T.  455;  CheTiey  y.  Boston  db  M.  R,  Co.  11  Met 
121;  Dietrich  v.  Pennsylvania  R  Co.  71  Pa. 
482;  State  y.  Qoold,  58  Me.  279;  Baltimore  CU9 
Pass.  R  Co,  v.  WilHnson,  80  Md.  224 

Everyone- is  bound  to  know  that  the  con- 
ductor is  not  invested  with  general  ix>wer  to  run 
his  train  as  he  pleases. 
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Ao  exprsM  mcaaonger  carried  on  a  railway  train 
in  the  exerelse  of  his  buslneflB,  under  a  contract  be- 
tween the  railway  company  and  the  express  com- 
pany,  is  a  pasBeoflrer  entitled  to  protection  as  such 
■gniiist  tiie  negligence  of  the  railway  company. 
Brewer  v.  New  York,  L.B.AW.  B.00.11L.B.A. 
<83.  IM  N.  Y.  68. 

A  penwm  cannotdaim  the  rights  of  a  passenger 
If  be  has  knowingly  induced  the  conductor  of  a 
train  to  violate  a  rule  of  the  company  In  carrying 
him  without  charge.  Hcyeetyv.St.Faul,M.  AM. 
B.  Co.  UL.B.  A.  174, 46  Minn.  26a. 

Where  a  conductor  of  a  train  refuses  to  reoog- 
Biie  an  excursion  ticket  In  the  hands  of  the  holder, 
wbo  is  thereby  entitled  to  ride  thereon,  and  de- 
mands of  bim  the  regular  fture,  and  attempts  to 
eject  blin  by  force  for  nonpayment  thereof,  the 
nilway  company  Is  Mable  In  damages  for  the  as- 
■nlt,  and  the  Jury  In  assessing  the  damages  may 
ooosUer  In  connection  therewith  the  annoyance, 
▼exation.  and  Indignity  suffered  by  him.  Gtoiten 
T.Nortbetn  Pac.B.Oo.9  L.B.A.688,44Mhm.464, 
M  Am.  &Bng.  B.  Gas.  808. 

A  provision  In'tbe  going  coupon  of  a  round  trip 
ticket»that  It  shaU  be  void  If  detached,  is  waived 
vliere  It  was  detached  by  accident  or  through  no 
fault  of  the  peaspnger,  who  presented  both  coupons 
to  the  conductor  on  his  going  trip,  with  an  ezpla- 
Dttlon  as  to  the  severance,  and  the  conductor  ac- 
cepted the  ticket,  taking  one  of  the  coupons. 
Pnrasylvanla  Co.  v.  Bray,  125  Ind.  220. 

A  railroad  company  cannot  refuse  to  accept  a 
MeoUve  ticket  for  passage,  where  the  defect  is 
doe  to  the  carelessness  of  its  agents.  Ohio  ft  M.  R. 
Co.T.Gope,  36  HL  App.  97. 

A  passenger  who  refuses  to  pay  fare  or  leave  the 
tDdn,  and  who  furnishes  only  a  ticket  which  does 
IKK  on  its  face  entitle  him  to  passage  on  that  train, 
although  he  was  told  by  the  carrler*s  agent  that  he 


could  ride  upon  It,  cannot  i.<ecover  for  Injuries 
received  in  putting  him  off  the  train  without  more 
force  than  is  necessary.  Peahody  v.  Oregon  B.  k 
Nav.  Oo.  (Or.)12L.B.A.828. 

If  a  passenger  In  a  street  car,  without  having 
been  reasonably  provoked  thereto  by  the  Improper 
conduct  of  the  conductor,  willfully  and  In  anger 
called  him  a  liar  In  the  presence  and  hearing  of  the 
other  passengers,  he  was  guilty  of  disorderly  con- 
duct Justifying  his  removal  from  the  car  by  the 
conductor.  IBads  v.  Metropolitan  B.  Oo.  4B  Mo. 
App.  586. 

A  conductor  Is  justlfled  In  ejecting  a  passenger 
who  was  unable  to  purchase  a  ticket  at  the  station 
where  he  boarded  the  train  because  of  the  tempo- 
rary absence  of  the  agent  In  attending  to  his  duties, 
andtwho  willfully  and  captiously  refuses,until  after 
the  train  has  been  stopped  for  the  purpose  of  eject- 
ing him  to  comply  with  a  regulation  of  the  com- 
pany requiring  passengers  without  tickets  to  pay 
extra  and  accept  a  rebate  check.  Harrison  v. 
Fink,  4B  Fed.  Bep.  787. 

A  passenger  who  willfully  and  captiously  refuses 
to  pay  fare  until  the  train  is  stopped  to  eject  him 
cannot  reinstate  himself  and  acquire  the  right  to 
proceed  on  his  Journey  by  then  offering  to  pay  the 
fare.    Harrison  v.  Fink,  42  Fed.  Bep.  787. 

Bemoving  a  trespasser  from  a  train  of  cars  while 
the  train  is  moving  very  slowly  is  not  negligence 
or  wantonness  perse.  Southern  Kansas  B.O0.V. 
Sanford  (Kan.;  11  L.  B.  A.  482. 

One  who  calls  for  a  railroad  ticket  to  a  certain 
point,  and  receives  from  the  company*s  agent  a 
ticket  purporting  to  be  to  that  point,  and  pays  the 
requisite  amount  of  fare.  Is  entitled  to  be  carried 
to  that  point  by  the  company;  and  his  ticket  is  tbe 
only  evidence  of  his  contract;  and  his  fftlluro  to 
receive  a  proper  one  Is  not  his  fault,  and  the  com- 
pany has  no  right  to  eject  him  from  the  train  on 
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Lake  Shore  S  M.  8.  R  Oo,  v.  Pierce,  47 
Mich.  283. 

No  UDDeoessaiy  force  having  been  used,  the 
plaintiff's  injuij  must  have  resulted  from  his 
own  resistance. 

Coleman  y.  Ifeto  York  db  K  KR  Co,  106 
Mass.  167;  BaU  ▼.  MemphU  A  C.  R  Co,  15 
Fed.  Rep.  67;  Towneend  v.  New  York  Cent,  db 
H.  B,  R  Co,  56  N.  T.  801;  Chicago,  B.  dk  Q, 
B,  Co.  ▼.  Griffin,  68  HI.  499;  Wakefield  v.  8outh 
Boston  B.  Co.  117  Mass.  544. 

The  plaintiff  was  not  entitled  to  damages 
for  injuries  caused  by  liis  own  wrongful  act 

Moeher  v.  8t,  Louie,  L  M.  db  8.  B,  Co.  127 
U.  8.  890  (82:  249);  Boylan  t.  Hot  Springe  R. 
Co.  132  U.  8. 146  (88:  290);  Towneend  ▼.  Neto 
York  Cent,  db  B.  R  B.  Co.  56  N.  Y.  295;  Shel- 
ton  Y.  Lake  Shore  db  M,  S.  R  Co,  29  Ohio  St. 
814;  Bradihaw  y.  South  Boston  R  Co.  185 
Mass.  407;  Frederick  y.  Marquette,  H.dbO.R 
Co.  87  Mich.  842;  Petrie  v.  Pennsylvania  B. 
Co.  42  N.  J.L.  449;  Pennington  y.  Philadelphia, 
W.dtB.RCo.Q2  Md.  96;  Bawitekyy.  Louis- 


ville S  If.  B,  Co.  40  La.  Ann.  47;  I/ndmOU, 
N.  db  Q.  8.  R  Co.  y.  Fleming,  14  Lea,  128; 
ChurehiU  y.  Chicago  db  A.B.Co.^m.  800; 
Chicago,  B.  db  Q.  R  Co.  y.  OHffin,  68  UL  499; 
Barker  y.  Coflin,  81  Barb.  556. 

Messrs.  Lewis  S.  Dabney  and  Clifford 
Bri^ham*  for  defendant  in  error: 

Where  instructions  are  asked  in  the  aiegre- 
gate,  and  there  is  anything  ezceptior^ble  in 
either  of  them,  the  whole  may  be  properly  re- 
jected by  the  court. 

Indianapolis  db  St.  L.  R  Oo.  ^ .  Horsi,  98 
U.  8.  291  (28:  898). 

When  a  passenger,  in  reliance  npon  assur- 
ances given  to  him  by  a  ticket  selW^  and  by  a 
conductor  of  a  company  to  the  effect  that  apon 
a  certain  ticket  he  may  stop  in  his  journey  at 
a  certain  station,  stops  at  that  station,  after 
such  a  stop/  he  is  entitled  to  be  carried  the 
remainder  of  the  journey  for  which  the  ticket 
provides  without  paying  extra  fare,  or  present^ 
ing  any  evidence  of  his  rights  other  than  bis 
ticket,  notwithstanding  the  fact  that  the  rules 


that  flToand.     Georgia  B.  Co.  y.  Olds.  77  Ga. 
«73. 

A  stipulation  in  a  railroad  ticket  sold  aa  good  for 
thirty  days,  that  the  purchaser  shaU  liave  himself 
Ideotifled  as  such  at  the  terminal  point  of  his  Jour- 
ney, and  that  the  ticket  shall  be  good  fifteen  days 
only  after  identiflcation,  is  not  illegal  or  unreason- 
able, but  is  binding  on  the  party  who  thus  con- 
tracts with  the  company,  fiawitzky  v.  Louisville 
ft  N.  R.  €k>.  40La.  Ann.  47. 

A  condition  on  a  round  trip  ticket,  requiring  it 
to  be  stamped  by  the  agent  for  the  return  passage, 
cannot  be  waived  by  an  agent  or  employ^  of  the 
carrier.  Mosher  v.  8t.  Louis,  L  M.  ft  8.  B.  Co.  127  U. 
8.  390  (32:  249). 

A  provision  in  a  commutation  book,  or  book  of 
railroad  tickets,  that  coupons  therefrom  are  not 
good  if  detached,  is  a  reasonable  condition.  Nor- 
folk ft  W.  B.  Go.  V.  Wysor,  82  Va.  250. 

A  carrier  has  a  right  to  make  such  reasonable 
rules  and  regulations  as  will  tend  to  the  better  pro- 
tection of  its  patrons  and  to  the  greater  conveni- 
ence of  itself;  and  the  rule  that  requires  passen- 
gers to  procure  tickets  before  taking  passage  upon 
freight  trains  is  a  reasooable  regulation.  Brown 
T.  Kansas  City,  Ft.  &  ft  Q.  B.  Co.  88  Kan.  634. 

Where  a  passenger  ticket  contains  limitations  of 
the  carrier*8  liability  printed  thereon,  with  a  blank 
space  thereunder  for  the  passenger^s  signature, 
but  the  passenger  is  not  requested  to  sign  his  name 
thereto,  and  does  not  sign  it,  and  the  conditions 
thereon  are  not  made  known  to  him.  It  is  no  con- 
tract and  no  restriction  or  limitation  of  the  liability 
of  the  carrier.  Kansas  City  St.  J.  ft  a  B.  B.  Go.  v. 
Bodebaugli,  88  Kan.  4fiw 
^4  Where  a  passenger  in  good  faith  presents  a  non- 
transferable ticket  issued  to  another  person,  with- 
*  oat  attempt  to  conceal  his  identity,  and  his  claim 
is  recognized,  he  is  entitled  to  safe  carriage  and 
place  to  alight.  Boboetelli  v.  New  York,  N.  H.  ft 
H.  B.  Co.  88  Fed.  Bep.  790.  > 

An  attempt  to  evade  the  payment  of  fare  need 
not  be  fraudulent,  to  warrant  ejecting  or  remov- 
ing a  passenger.  Marshall  v.  Boston.ft  A.  B.  Ga  6 
New  Bng.  Bep.  172. 146  Mass.  164. 

Conductor  of  a  railway  passenger  train  cannot 
Inunediately  expel  a  passenger,  except  in  case  of 
absolute  refusal  to  produce  a  ticket  or  pay  fare. 
He  must  allow  a  reasonable  time  for  a  passenger  to 
produce  ticket  or  money.  Wliat  constitutes  reas- 
onable time  is  for  a  Jury  to  determine  according  to 
tiie  oiroamstanoes.  International  ft  G.  N.  B.  Co.  v. 
Wllkes,68Tez.C17. 
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Where  a  railroad  train  is  scheduled  to  stop  only 
at  certain  designated  stations,  and  a  passenger 
holds  a  ticket  to  a  point  at  which  it  will  not  stc^ 
the  conductor,  upon  discovering  that  fact,  has  a 
right  to  stop  the  train  soon  after  it  has  left  tlie 
starting  place,  and  require  the  passenger  to  leare 
it,  if  he  refuses  to  pay  a  sum  which,  m  addition  to 
bis  ticket,  will  pay  his  fare  to  the  flrrt  stopping 
place.  Atchison,  T.  ft  S.  F.  B.  Co.  v.  Gants.  38  Kan. 
608. 

Wrongful  refusal  to  pass  a  child  on  a  half -fara 
ticket,  accompanied  by  expulsion  of  the  child,  eo- 
tiUes  the  mother  to  damages  for  being  deprived  oC 
her  own  passage,  aa  well  of  that  of  the  ciiild,  al* 
though  the  conductor  offer  to  pass  hei  on  her 
ticket  without  the  child,  as  it  is  not  roHMMutble  to 
expect  the  mother  to  leave  the  child.  Qibaon  v. 
East  Tennessee,  V.  ft  G.  B.  Co.  30  Fed.  Rep.  90k 

Where  a  party  upon  a  train  is  explicitly  inf  onned 
by  the  conductor  tiiat  he  cannot  retain  his  teat  and 
must  leave  the  car,  he  then  knows  that  he  cannot 
proceed  longer  upon  the  train;  but  he  must  leave 
and  resort  to  his  legal  remedy,  the  same  as  though 
he  had  been  ejected.  Southern  Kansas  B.  Co.  v. 
Hinsdale,  88  Kan.  507. 

All  that  a  passenger  need  do  is  to  express  his  dl^ 
sent  to  the  unlawful  demand  made  upon  him;  and 
he  need  not  require  f  oroo  to  be  exerted  to  secure 
his  rights  or  to  increase  his  damages.  Atchisoo,  T. 
ft  &  F.  B.  Co.  ▼.  Gants,  88  Kan.  608. 

A  passenger  about  to  be  wrongfully  expelled 
from  a  railroad  train  need  not  require  force  to  be 
exerted  to  secure  his  riichts  or  increase  bis  dam- 
ages. For  any  breach  of  contract  or  gross  neyli- 
genoe  on  the  part  of  the  oonduotor  or  other  em- 
ployes of  the  railroad  company,  redress  must  be 
sought  in  the  oou  rts,  rather  tlian  by  the  strong  arm 
of  the  person  who  thinks  himself'  about  to  be  d»- 
prived  of  his  rights.  Southern  Kansas  B.  Oo.  v. 
Bice,88i£an.898. 

A  passenger  unprovided  with  ticket  and  refus- 
ing to  pay  his  fare  or  leave  the  train  may  be  ejected 
by  agents  of  carrien  but  if  more  violence  is  used 
than  necessary  for  that  purpose,  the  oarrier  and  its 
agents  are  liable  for  damages.  Jardine  v.  Oomell, 
12  Cent.  Bep.  804, 60  N.  J.  L.  48S. 

If  a  trespasser  on  a  train  receives  injuries  whiok 
are  the  direct  and  necessary  result  of  willful, 
wanton,  or  malicious  acts  of  the  oonduotor  or  tboaa 
assisting  him,  he  is  entitled  to  damages  therefocw 
Atchison,  T.  ft  &  F.  B.  Co.  V.  Ganta,  88  Kan.  60S. 
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of  the  oompany  for  the  ooDduct  of  its  conduct- 
on  required  them  either  to  give  stopoyer 
ebecto  to  passengers  who  desired  to  stop  oyer 
or  to  imnge  for  it  in  some  other  way*  and 
the  conductor  had  disregarded  such  rules. 

Under  the  circumstances  the  company  is 
liable  for  ejecting  plaintiff  from  its  cars  upon 
his  refusal  to  pay  fare,  although  the  conductor 
who  so  expelled  him  may  haye  acted  according 
lo  his  instructions. 

Mwrdoek  y.  Bo$ton  dk  A.  R.  Co.  187  Mass. 
208;  Bumham  y.  Grand  Trunk  B.  Co,  68  Me. 
288;  PhUadtlphia,  W.db  B,R.  Co.  y.  Biee,  64  Md. 
68;  Young  y.  Penntylrania  KCo.H  Cent  Rep. 
848.  115  Pa.  112;  Ptnmybania  R  Co.  y. 
£pieker,  106  Pa.  142;  Toledo,  W.  A  W.  B.  Co. 
y.  MeDonough,  58  Ind.  289;  Huffordy.  Grand 
Sapidi  db  1.  22.  a?.  64  Mich.  631;  Palmer  y. 
Charlotte,  G.  d  A.  B.  Co.  8  8.  C.  580;  aty  dk 
8.  R  Co.  y.  Braun,  70  Ga.  868;  Hamilton  y. 
Third  Ate.  B.  O?.  58  N.  Y.  25;  TarbeU  y. 
Northern  Cent.  R  Co.  2i  Hun,  51;  Fell  y. 
Northern  Pae.  R  Co.  4A  Fed.  Rep.  248;  McGee 
y.  Mittouri  Pae.  B.  Co.  10  West.  Rep.  282,  92 
Mo.  SOS. 

And  in  numerous  cases  where  the  passen- 
cere,  although  not  acting  under  assurances  or 
oirections  giyen  to  them  by  the  airents  of  the 
companies,  were  not  at  fault,  but,  through  the 
mistakes  or  n^Iect  of  duty  of  the  companies' 
agents,  had  not  been  supplied  with  the  proper 
evidence  of  their  rights, — the  liability  of  the 
companies  for  ejecting  passen^rers  upon  refusal 
to  pay  extra  faro  has  been  established. 

These  cases  may  be  classified  as  follows : 

First.  The  passengere  upon  return  trips 
presented  coupons  which  should  have  been 
used  for  the  outward  journeys,  the  first  con- 
ductors having  by  mistake  taken  up  the  return 
coupons. 

Penneghania  R  Co.  y.  Bray,  125  Ind.  229; 
Lake  Erie  dk  W.  R  Co.  y.  Fix,  88  Ind.  881; 
Kaneae  CUv,  M.dbB.R  Go.  v.  Biley,  18  L.  R. 
A.  88,  68  Miss.  766. 

Second.  The  passenger  had  received  a  "trip 
check'*  instead  of  a  return  coupon;  or  a  "trip 
check"  instead  of  a  "stop-over*^  check. 

Baltimore  db  G.  B.  Co.  y.  Bambreu  (Pa.)  16 
Atl.  67;  Tort<m  v.  Milwaukee,  L.  8.  S  W.  B.  Co. 
62  Wis.  867. 

Third.  The  oonductore  had  taken  the  tickets 
but  demanded  them  again. 

LouieHUe,  N.  A.  db  O.  B.  Go.  v.  Wolfe,  128 
Ind.  847;  PittOun,  0.  dk  8t.  L.  B.  Co.  v.  Ben- 
mgk,  89  Ind.  609;  Georgia  R  dbBkg.  Co.  y. 
EAae  (Ga.)  F^b.«28, 1891. 

Fouith.  The  pasaeneera  had  not  received 
the  tickets  they  intended  to  buy  and  for  which 
they  had  paid;  or  because  of  misdirection  of 
the  company's  agents  were  on  .the  wrong 
tuins. 

8t.  Jjouie.A.  dk.  T.  R  Go.  y.  Ma4!ikie,  7  L.  R. 
A  667,  71  Tex.  491;  Georgia  B.  Go.  v.  Olds,  77 
Ot.  678;  Alabama  G.  8.  R  Go.  y.  Heddleeton, 
82  Ala.  218;  Carpenter  y.  Waehington  db  G.  B. 
Oo.  121  XT.  &  474  (80: 1015);  Johneon  y.  Nartli 
fmPae.RCh.4l^ Fed.  Rep.  847. 

Fifth.  The  passengere  could  not  procure 
tickets,  and  refused  to  pay  more  than  the 
ticket  faro. 

nUnaie  Cent.  B.  Co.  v.  Johnson,  67  Dl.  812; 
Chicago  dk  A.  R  Go.  v.  Flagg,  48  HI.  864;  Jtf 
fertontiOe  R  Ce.  v.  Bogen,  88  Ind.  116. 
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Sixth.  After  payment  of  faro,  il  was  again 
demanded. 

English  y.  Delaware  db  H.  Canal  Oo.  66 
N.  Y.  464. 

Seventh.  Conditiona  of  the  ticket  requiring 
it  to  be  signed  by  the  passenger  and  stamped 
by  an  agent  had  not  been  complied  with^  ow- 
ing to  the  fault  of  the  agent. 

Bead  y.  Georgia  Pae.  B.  Oo.19Qa.  858. 

And  also  in  certain  cases  where,  although 
not  apparent  what  the  fault  of  the  company 
was.  It  was  held  that  the  ticket  should  have 
been  accepted,  the  passenger  not  being  at 
fault 

Eighth.  Where  no  restriction  of  the  ticket 
to  particular  trains,  or  against  its  transfer,  ap- 
peared on  its  face,  and  the  passenger  had  not 
received  or  been  affected  with  notice  of  the 
same. 

Maroney  v.  Old  Golony  db  N.  B.  Go.  106 
Mass.  158;  Carsten  v.  Northern  Pae.  B.  Co.  9 
L.  R.  A.  688,  44  Minn.  454. 

Ninth.  The  passenger  presented  separate 
coupons,  although  they  were  marked  "not 
good  if  detached." 

Wightman  y.  Chicago  db  N.  W.  R  Oo.  IS 
Wis.  169. 

Tenth.  The  tickets  were  good  upon  their 
face,  and  gave  the  right  to  a  passage. 

Pennsylvania  R  Co.  v.  Connell,  112  111.  295, 
127  HL  419;  Southern  Kansas  R  Co.  y.  Biee, 
88  Kan.  898;  Auerbachy.  New  York  0.  db  H. 
RR  a>.  89  N.  Y.  281;  Wa/rd  v.  New  York 
Cent.  dkff.B.  R  Oo.5Q  Hun,  268. 

The  decisions  which  have  been  denied  the 
liability  of  companies  for  expelling  passen^n 
upon  refusal  to  pay  extra  fare  are  distinguish- 
able in  their  circumstances  from  the  case  at 
bar,  and  have  been  those  where  the  passengere 
were  not  entitled  to  use  the  tickets  presented 
for  the  following  reasons: 

Firat.  The  tickets  contained  conditions  re- 
quiring stamping  by  the  companies'  agents, 
which  nad  been  assented  to  by  the  passenger 
by  his  signature  upon  the  ticket,  and  such 
conditions  had  not  been  complied  with  through 
fault  of  the  passenger. 

Boylan  v.  Hot  Springs  B.  Co.  182  U.  S.  146 
(88:  290);  MosherY.  St.  Louis,  I.  M.  db8.RCo. 
127  U.  S.  890  (82:  249),  17  Fed.  Rep.  880,  28 
Fed.  Rep.  826;  GaUena  v.  Bat  Springs  B.  Go. 
18  Fed.  Rep.  116;  Edwards  v.  Lake  Share  db 
M.  8.  B.  Co.  81  Mich.  864. 

Second.  The  tickets  were  upon  their  face 
void  by  the  expiration  of  the  time  to  which 
they  were  expressly  limited. 

Hall  y.  MemjMs  &  C.  B.  Co.  15  Fed.  Rep. 
57;  Sfierman  y.  Chicago  dk  N  W.  R  Co.  40 
Iowa,  45;  Pennington  v.  PhUaddphia,  W.  dk 
H.  B.  Oo.  62  Md.  95;  Bawtizkyy.  Louisville  db 
N.  R  Co.  40  La.  Ann.  47;  Pennsylvania  Co. 
v.  Bine.  41  Ohio  St  276;  Shedd  y.  Troy  dk  B. 
B.  Oo.iO  Vt.  88;  LiUis  v.  St.  Louis,  K.  C.  A 
N.  R  Co.  64  Mo.  464;  Churchill  y.  Chicago  db 
A.  R  Co.  67  IlL  890;  Elmore  v.  Sands,  54 
N.  Y.  512;  UiU  y.  Syracuse,  B.  dkN.T.R  Co. 
68  N.  Y.  101. 

Third.  The  passenger  did  not  produce  any 
ticket  or  any  evidence  of  hia  rights  other  than 
bis  own  statements. 

Shelton  v.  Lake  Shore  dbM.S.R  Go.  29  Ohio) 
St.  214;  Philadelp?iia,  W.  dkB.  B.  Go.  v.  Larkin, 
47  Md.  155;  Pennsylvania  R  Go.  v.  Vandirer, 
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42  Pa.  866;  Down*  v.  New  Tork  dhN.B.R  Co. 

86  Cooo.  287;  Southern  Kanms  R.  Co,  t.  Hint- 
dale,  88  Kan.  607;  Jaekeon  y.  Seeottd  Ave.  R, 
Go.  47  N.  T.  274;  Uibbard  y.  New  Tork  db  E. 
R.  Co.  16  N.  Y.  465;  Townsend  y.  New  York 
Cent.  dbK  B.  R.  O?.  66  N.  Y.  296. 

Fourth.  The  tickets  were  restrictiye  and 
gaye  do  right  of  stopping  oyer;  and  the  pas- 
senger had  stopped  oyer  either  when  from  the 
terms  of  his  ticket  he  had  notice  that  he  could 
not  do  so,  or  when,  having  no  such  notice,  he 
had  giyen  no  notice  to  the  conductor  or  had 
not  in  any  other  way  arranged  for  resuming 
his  ioumey  after  the  stop. 

Vankirk  y.  Penneylvania  R  Co,  76  Pa.  66; 
Dietrich  y.  Pennsylvania  R  Co.  71  Pa.  482; 
Peabody  y.  Oregon  R  db  Nav.  Co.  (Or.)  June 
24,  1891;  Petrie  v.  Pennsylvania  R  Co,  42 
N.  J.  L.  449;  MeClure  y.  Philadelphia  W.  db 
B.  R  Co.  84  Md.  682;  Pennington  y.  Philadel- 
phia, W.  dtB.RCo.^  Md.  96;  Stone  y.  Chi- 
cago dbN.W.R  Co.  47  Iowa,  82;  Oil  Creek  dt 
A.  R  R  Co.  T.  Claris,,  72  Pa,  281. 

Fifth.  The  tickets  were  wrong;  were  not  for 
the  passenger's  destination;  were  not  "appar- 
ently good." 

Chicago,  B.  db  Q.  R  Co.  y.  QriMn,  68  HI. 
499;  Frederick  y.  Marquette,  E.  i  O  R  Co. 

87  Mich.  842;  Biadehaw  y.  South  Boston  R.  Co. 
186  Mass.  407;  MacKay  y.  Ohio  River  R  Co. 
9  L.  R  A.  182,  86  W.  Va.  66. 

Sixth.  The  passeng^er  was  held  to  notice  that 
his  ticket  was  restrictiYe  to  certain  trains, 
cither  because  of  its  terms  or  because  of  state- 
ments of  agents  or  because  it  was  his  duty  to 
ascertain  and  take  a  proper  train. 

Thorpe  V.  Concord  R  Co.  61  Vt.  878;  Thomas 
y.  Chicago  db  Q.  T.  R  Co.  1%  Mich.  855;  Lake 
Shore  db  if.  B.  R.  Co.  y.  Roseneweig,  4  Cent 
Ilep.  712.  118  Pa.  619. 

Seyentn.  The  passengers  had  yalid  tickets, 
but  bad  taken  trains  which  did  not  go  to  the 
stations  for  which  the  tickets  were  issued,  and 
it  was  held  that  passengers  were  bound  to  as- 
certain and  take  the  right  trains. 

Lake  Shore  dk  M.  S.  R.  Co.  v.  Pierce,  47  Mich. 
277;  Marshall  y.  St  Louis,  K,  C.  db  N.  R.  Co. 
78  Mo.  CIO;  Chicago  db  A,  RCo.  y.  Randolph, 
53 III.  610:  Atchison,  T.  db8.F.R  Co.  v.Oants, 

88  Kan.  608;  Pittsburgh,  C.  db  St.  L.  R,  Co.  y. 
Nvzum,  60  Ind.  63a 

Eighth.  The  passenger  knew  his  ticket  was 
not  good  for  the  purpose  for  which  he  tend- 
ered it. 

Coleman  ▼.  New  Tork  db  N.  B.  R,  Co.  106 
Mass.  160;  Cheney  y.  Boston  db  M.  R  Co.  11 
Met.  121;  Qodfiiy  ▼.  Ohio  db  M.  R  Co.  116 
Ind.  80. 

The  mere  act  of  putting  off  a  train  a  pas- 
senffer  who  is  entitled  to  carriage  is  an  unlaw- 
ful Interference  with  his  rights  and  a  tort  to 
the  passenger  for  which  the  company  is  liable. 

Brown  y.  Memphis  dt  C.  R  Co.  1  Fed.  Rep. 
61;  Louisville,  N.  A.  dbC.R  R  Co.  y.  Wo^fe, 
128  Ind.  847;  English  y.  Delaware  db  R,  Canal 
Oo.  66  N.  Y.  454;  Philadelphia,  W.  db  B.  R. 
Co.  ▼.  Rice,  64  Md.  68. 

If  the  company,  because  of  the  action  of  any 
of  Its  agents,  made  an  unlawful  interference 
with  the  rights  of  this  passenger,  it  is  liable. 

Philadelphia,  W.  db  B,  R  Co.  y.  Rice.  64 
Md.  68;  Baltimore  db  O.  B.  Oo.  y.  Bambrey 
(Pa.)  Not.  6,  188a 


The  liability  of  the  company  is  the  snme; 
under  the  circumstances  of  this  case,  as  if  the 
ticket  had  been  sold  at  its  own  office. 

Toung  y.  Pennsylvania  R  Oo.  S  Cent.  Rep. 
848,  115  Pa.  112;  I'ennsylvania  R  Co.  y.  Cor- 
nell, 112  111.  295;  SchopmanY.  Boston  db  W.  R 
Corp.  9  Gush.  24. 

The  passenger  takes  the  ticket  not  as  ex- 
pressing the  contract,  but  as  proof  of  the  con- 
tract actually  made. 

Burnliam  y.  Orand  Trujik  R  Oo.  93  Me. 
29a 

Statements  made  by  an  agent  are  competent 
eyidence  against  his  principal  when  they  are 
a  pari  of  the  transaction  in  which  he  is  engaged 
by  his  principal  at  the  time. 

HaU  V.  Memphis  db  C.  R  Oo.  16  Fed.  Rep. 
67;  MurdoekY.  Boston  db  A.  R  Oo,  137  Mass. 
293;  Bumham  v.  Orand  Trunk  R  Co.  es  Me. 
298;  Maroney  t.  Old  Colony  dbN.RCo.  106 
Mass.  163. 

Mr.  Justice  Tjamar  deliyered  the  opinion 
of  the  court: 

This  was  an  action  by  Dayid  T.  Winter,  a 
citizen  of  Massachusetts,  against  the  New 
York,  Lake  Erie  and  Western  Railroad  Com- 
pany, a  New  York  corporation,  to  reeoyer 
namases  for  haying  been  put  off  the  defend- 
a«a's  train  while  a  passenger  thereon  between 
Binghamton  and  siftlamanca,  New  YoiiL.  It 
was  commenced  in  a  state  court  of  Massachu- 
setts, and  was  afterwards,  upon  the  api^icib- 
tion  of  the  defendant,  remoyed  into  Uie  proper 
federal  court,  on  the  grounds  of  diyeiae  citi- 
zenship and  of  local  prejudice  and  influence. 
Seyeral  other  railroaid  companies  that  were 
supposed  to  haye  property  or  funds  in  tb^ 
hands  belonging^  to  tiie  principal  defendant 
were  made  parties  defendant,  ai  trusieea  or 
garnishees. 

The  declaration  contained  two  counts.  In 
the  first  it  was  alleged  that  on  February  18» 
18S2,  the  plaintiff,  being  the  owner  of  an  no- 
limited  first-class  ticket  entitling  bim  to  car^ 
riage  on  the  defendant's  road  from  Bipghamtoo 
to  Salamanca,  took  passage  on  the  de^ndam's 
train  at  tfie  former  place  to  be  carried  to  tbe 
latter;  that  between  Binghamton  and  Olean  (a 
station  on  the  road  between  Binghamton  aiMl 
Salamanca)  the  defendant's  agent  in  charge  of 
the  train  punched  his  ticket,  at  his  request,  so 
that  he  was  entitled  to  *'stop  oyer"  at  Olean, 
and  returned  it  to  him;  that  he  did  stop  oyer 
at  Olean,  and  the  next  day  took  a  train  on  de> 
fendant's  road  to  go  to  Salamanca,  oo  the 
aforesaid  ticket;  that  the  defendant's  assent  in 
charge  of  the  last  named  train  refused  to  ao> 
cept  his  ticket,  but  demanded  payment  of  a 
cash  fare  fpom  Olean  to  Salamanca,  and,  upon 
bis  refusal  to  pay  the  same,  forcibly  ejected 
him  from  the  car  in  which  he  was  ridinff  and 
removed  him  from  the  train,  whereby  bis  fin- 
ger was  broken  and  other  seyere  and  painful 
injuries  were  sustained;  that  his  luffgage  and 
apparel  were  taken  away  on  the  train,  and  be 
was  thereby  depriyed  of  certain  yaluable  pa- 
pers, and  the  place  where  he  was  ejected  from 
the  train  was  a  great  distance  from  any  public 
house;  and  that" it  Avas  at  a  yery  late  hour  of 
the  night,  and  the  weather  was  yery  odd  and 
inclement;  all  of  which  occasioned  him  great 
bodily  and  mental  suffering. 
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Tbeaecond  count  alleged  that  the  defend- 
vki,  bf  its  agents  and  servants,  made  an  as- 
Molt  upoil  the  plaintiff  and  ejected  him  from 
the  caiB  in  which  he  was  lawfully  traveling, 
iod  did  him  serious  personal  injury  and  sub- 
JKted  him  to  great  personal  indignity. 

The  defendant  answered  with^a  ^neral  de- 
DiiJ,  and  further  alleged  that  when  its  conduc- 
tor applied  to  the  plaintiff  for  his  ticket,  after 
leaving  Olean,  the  plaintiff  presented  a  ticket 
which  bad  been  canceled  to  Salamanca,  where- 
opon  the  conductor  told  him  that  such  ticket 
was  not  good  to  Salamanca,  and  that  the  rule 
of  the  r^d  would  not  allow  him  to,  and  he 
oould  not,  accept  it,  although  it  would  be  good 
beyond  Salamanca,  and  that  he  must  pay  full 
fare  to  that  point,  which  the  plaintiff  refused 
to  do,  saying  to  the  conductor  to  put  him  off, 
if  he  dared  to  do  so;  that  the  conductor  told 
him  he  should  be  obliged  to  stop  the  train  at 
U  the  neit  station  and  put  him  off;  and  that,  the 
^  plaintiff  still  refusing  to  pay  his  fare  when  the 
next  station  was  reached,  the  conductor  stopped 
ihe  train  and  put  him  off,  using  no  more  force 
than  was  necessary  and  proper. 

It  was  further  alleged  that  the  plaintiff  had 
DO  lawful  right  to  be  transported  over  the  road 
to  Salamanca,  and  was  traveling  on  defend- 
ant's cars  in  violation  of  a  uniform  rule  of  the 
road  which  was  explained  to  him  before  he 
was  put  off,  and  without  any  lawful  right 
whatever,  and  that  if  he  sustained  any  injuries, 
of  any  kind,  it  was  due  solely  to  his  own 
wrong. 

The  garnishees  answered  separately,  and, 
with  the  exception  of  the  Fitchbure  road,  each 
avened  that  it  had  no  property  or)unds  what- 
ever in  its  hands  belonging  to  the  principal  de- 
fendant The  latter  company,  in  its  answer, 
admitted  hsTing  several  thousand  dollars  in 
money  belonging  to  the  principal  defendant 

Upon  the  issues  thus  made  up  the  case  went 
to  inal  in  the  state  court  resulting  in  a  verdict 
in  favor  of  the  plaintiff  for  over  $6,000,  which, 
•  upon  motion  of  the  defendant,  was  set  aside 
by  the  court  ^oon  afterwards,  the  cause  was 
removed  into  the  federal  court,  as  before  stated. 
Upon  a  trial  in  that  court,  the  jury  returned  a 
▼etdict  in  favor  of  tbe  plaintiff  and  against 
the  defendant  for  $10,000,  and  judgment  hav- 
ing been  entered  upon  the  verdict  for  that 
anwunt,  this  writ  of  error  was  sued  out  Since 
the  cause  was  docketed  in  this  court,  tbe  plain- 
tiff has  died,  and  his  administrator  is  now  rep- 
resenting his  estate. 

As  shown  by  the  bill  of  exceptions,  the 
plaintiff,  on  the  trial,  to  sustain  the  issues  on 
^  put,  gave  evidence  to  the  following  effect: 
On  the  morning  of  February  13,  1882,  the 
plaintiff,  a  resident  of  Peabody,  Massachusetts, 
pvchased  an  unlimited  coupon  ticket  at  the 
ticket  office  of  the  Fitchburg  Railroad  Com- 
ptay  in  Boston,  from  that  city  to  Chicago,  one 
of  its  coupons  being  for  travel  over  the  de- 
fendant's road  from  Binghamton  to  Salamanca, 
New  York,  at  the  same  time  telling  the  ticket 
^eDt  that  he  wanted  to  buy  a  ticket  which 
would  enable  him  to  stop  off  at  Olean.  Kew 
loik,  a  town  between  Binghamton  and  Sala- 
voKDctL  The  agent  informed  him  that  such 
ticket  would  cost  him  about  $8  more  than  an 
uolioited  ticket  good  for  one  continuous  pas- 
age  over  the  same  route,  but  it  would  allow 


him  to  stop  over  at  Olean,  as  he  had  expressed 
his  desire  to  do,  by  "speaking  to  the  conduct- 
or." 

Plaintiff  took  the  ticket  and  started  on  his 
joumev.  When  he  reached  Bin  ghamton  three 
of  the  lower  coupons  had  been  given  up,  the 
next  one  being  that  for  travel  Mtween  Bing- 
hamton and  Salamanca.  After  leaving  Hom- 
ellsville,  a  station  on  the  defendant's  road  be- 
tween the  last  named  two  places,  the  plaintiff 
said  to  the  conductor  as  he  came  through  the 
car  to  take  up  tickets,  that  he  desired  to  stop 
off  at  Olean,  at  the  same  time  osking  him  if 
they  would  make  connection  at  that  point 
with  a  train  running  south  on  another  road  to 
a  town  called  Portville,  where  be  wished  to  go 
for  a  short  time  on  business.  Tbe  conductor 
replied  to  him  that  that  train  would  wait  for 
them  if  thev  were  lace  at  Olean,  and  further 
said,  "I  will  Qx  you  all  right"  The  conduct- 
or punched  his  ticket  and  returned  it  to  him. 
Reaching  Olean  tbe  plaintiff  fot  off  tbe  train, 
made  his  journey  to  Portville,  returned  to 
Olean  and  took  passage  on  the  next  west-bound 
train  over  the  defendants  road  to  complete  his 
journey  to  Chicago.  When  the  conductor 
came  for  his  ticket  the  plaintiff  handed  the 
ticket,  attached  to  which  was  the  punched 
coupon  from  Binghamton  to  Salamanca.  The 
conductor  looked  at  it  a  minute  and  threw  it 
back  to  him,  remarking  that  it  was  "Ko  good," 
and  that  he  would  have  to  pay  his  fare  from 
Olean  to  Salamanca.  After  some  wrangling 
over  the  matter,  the  plaintiff  still  refusing  to  pay 
the  extra  fare  demanded  unless  the  conductor 
would  give  him  a  written  receipt  therefor,  and 
the  conductor  refusing  to  give  such  receipt, 
the  latter  stopped  the  train  at  a  smal^'  station 
called  Allegheny  station,  about  thp  middle  of 
the  night,  and,  with  the  assistacse  of  the 
brakeman  and  other  employes  of  »he  road  on 
tbe  train,  forcibly  ejected  the  plaintiff  from 
the  train,  using  much  more  violence  and  force 
than  was  nf^cessarv  and  proper  for  such  pur- 
pose, so  that  the  plaintiff  was  severely  injured 
m  his  left  arm  and  wrist,  from  which  injury 
he  has  suffered  great  pain  and  anguish,  and 
has  received  medical  treatment  Upon  reach- 
ing the  platform  the  plaintiff,  seeing  that  the 
nkcht  was  very  dark  and  the  weather  very  cold, 
offered  to  pay  tbe  extra  fare  on  to  Salamanca 
if  tbe  conductor  would  allow  him  to  re-enter 
the  train;  but  this  tbe  conductor  refused  to  let 
him  do,  and  in  doing  so  used  offensive  and  un- 
seemly language.  I^art  of  the  plaintiff's  bag- 
gage, containing  some  clothes,  was  left  on  the 
train  and  was  never  returned  to  him. 

He  spent  the  night  at  Allegheny  station,  and 
on  the  following  morning  hired  a  carriage  and 
drove  back  to  Clean  where  he  again  took  a 
west-bound  train  on  the  defendant  s  road,  and 
presented  to  tbe  conductor  the  same  ticket  and 
coupon  that  had  been  refused  the  night  before 
bjr  the  other  conductor,  and  it  was  received 
vnthout  any  question  whatever  as  to  its  valid- 
ity, and  he  continued  on  his  journey.  On 
cross-examination  plaintiff  testified  that  he  did 
not  ask  the  conductor  before  reaching  Olean 
for  a  stop-over  check,  and  that  nothing  was 
said  about  such  thin^  by  the  conductor;  and  on 
being  recalled  by  his  own  counsel  he  stated 
that  tbe  asrent  in  Boston  said  nothing  about  a 
stop-over  check. 
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The  plaintiff  also  introduced  evidence  tend- 
in;^  to  prove  that  it  was  tiie  duty  of  the  con- 
ductor, under  a  custom  in  relation  to  railroad 
matters,  to  give  the  plaintiff  a  stop-over  check 
at  Olean,  without  plaintiff  asking  for  it,  after 
the  latter  had  stated  that  he  desired  to  stop 
over  at  that  place;  and  that  the  only  difference 
between  the  form  of  a  limited  ticket,  which 
was  good  only  for  a  continuous  passage,  and 
an  unlimited  one,  such  as  he  had  bought,  riv- 
ing stop-over  privileges,  was,  that  in  the  lim- 
ited ticket  the  agent  selling  it  would  punch 
out  the  year,  month  and  day  it  was  sold,  in 
the  margin  of  the  ticket,  and  punch  each  of 
the  coupons  with  an  L,  whereas  the  unlimited 
ticket  would  not  be  punched  at  all  by  the  agent 
selling  it. 

The  evidence  introduced  by  the  defendant 
tended  to  contradict  some  statements  made  by 
the  plaintiff  with  respect  to  the  conversation 
bad  with  the  agent  who  sold  him  the  ticket, 
and  also  as  to  the  occurrences  and  conversations 
which  took  place  between  him  and  the  conduct- 
or, immediately  prior  to  bis  being  put  off, 
and  the  amount  of  force  used  in  putting  him 
off;  but  the  main  facts  in  the  case,  as  testified 
to  by  the  plaintiff,  were  practically  undisput- 
ed .  The  conductor  who  put  him  off  was  called 
and  testified,  amonff  other  thinss,  that  he 
thought  the  plaintiff  had  a  limited  ticket  in- 
stead of  one  unlimited,  and  so  reported  to  the 
company;  but  that  that  mistake  on  his  part 
[66]  really  made  no  difference,  as  the  rules  of  the 
road  forbade  his  taking  the  punched  coupon 
at  Olean,  and  required  him  to  do  as  he  nad 
done,  although,  upon  cross-examination,  he 
admitted  that  be  knew  the  coupon  had  not 
been  used  to  Salamanca,  because  the  punch 
marks  in  it  bad  been  made  by  the  conductor 
on  the  train  next  ahead  of  his. 

The  rules  and  regulations  of  the  road  in 
force  when  Aese  occurrences  took  place  were 
introduced  in  evidence  by  the  defendant,  and 
with  respect  to  stop-over  privileges  were  as 
testified  to  by  the  conductor.  It  appeared 
that  these  regulations  were  put  up  in  the  cars 
of  the  company  in  1875,  but  were  not  sup- 
posed to  be  remaining  there  in  the  year  1882; 
and  it  was  not  shown  that  the  plaintiff  ever 
had  any  knowledge  or  notice  of  their  existence. 
The  statutes  of  the  State  of  Kew  York  allow- 
ing railroad  companies  organized  under  the  law 
of  that  State  to  make  needful  rules  and  regula- 
tions relative  to  the  management  of  their  pas- 
senger traffic,  and  also  permitting  them  to  put 
a  pataenger  who  refuses  to  pay  his  fare  off 
their  trains,  using  no  more  force  than  is  neces- 
sary for  such  purpose,  were  also  put  in  evi- 
dence. 

The  conductor  of  the  train  which  finally 
carried  the  plaintiff  to  Salamanca  was  not  called 
as  a  witness,  nor  was  his  absence  accounted 
for;  but  there  was  evidence  of  a  high  official  of 
the  road,  brought  out  on  cross-examination, 
that  there  were  other  ways  of  providing  for  a 
passenger  entitled  to  a  stop-over  privilege  than 
by  giving  him  a  stop-over  check. 

SA  the  plaintiff's  testimony  with  respect  to 
the  damages  he  had  sustained,  and  also  with 
respect  to  his  conversation  with  the  agent  who 
sold  him  his  ticket,  was  admitted  over  the  ob- 
jections of  the  defendant,  and  exceptions  were 
duly  noted  thereto. 
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At  the  close  of  the  testimony  the  defendant 
presented  eleven  separate  prayers  for  instmo- 
tions  to  the  jury,  but  the  court  declined  to  sire 
them  except  so  far  as  th^  were  emlx>diea  in 
the  general  charee,  and  the  defendant  except- 
ed. The  plaintiff's  counsel  then  stated  that  oe 
should  not  claim  to  the  jury  that  more  force 
was  used  in  expelling  the  plaintiff  from  tba 
train  than  was  necessary  to  overcome  hia  re- 
sistance; and  that  element  was,  therefore,  elim- 
inated from  the  case. 

There  is  no  questi^a  in  the  case  respectinc 
the  measure  of  damages,  as  the  instrocnona  of 
the  court  upon  that  question  were  not  azo^- 
ed  to.  ^f 

There  were  eleven  aasiflr  ments  of  error  orig- 
inal! v,  based  upon  certcdn  exceptiooa  to  t& 
rulitiffs  of  ttie  coon  during  the  progreaa  of  Ae 
trial,  out  in  the  brief  of  counsel  for  plaintiir  in 
error  they  have  been  reduced  to  eight.  As  the 
only  one  of  these  exceptions  that  was  property 
saved,  under  our  rules,  was  that  relating  to  toe 
admission  of  evidence  as  to  what  the  ti^et 
agent  at  Boston  said  to  the  plaintiff  when  he 

J  purchased  his  ticket,  we  would,  perfaapa»  be 
ustifled  in  limiting  our  condderatioD  to  that 
point  Aside  from  this  informality  or  defect 
in  the  exceptions  saved,  however,  and  ma  the 
assignments  of  error  all  refer  either  directly  or 
remotely  to  that  point,  and  thus  relate  to  Dot 
one  subject,  we  shall. consider  them,  not  aepa- 
rately,  but  shall,  for  convenience,  treat  them 
together.  It  is  urged  tliat  the  court  erred  (1) 
in  allowing  the  plaintiff  to  testify  aa  to  what 
was  said  oy  the  agent  in  Boston  when  he 
bought  his  ticket;  (2)  in  its  instructions  to  tba 
jury  upon  this  point,  and  with  respect  to  the 
rules  and  regulations  of  the  road  relativa  to 
stop-over  checks;  (8)  in  not  giving  certain  in- 
structions asked  for  by  the  defendant,  upon 
the  question  of  stop-over  checks;  and  (4)  in  not 
telling  the  jury,  in  effect,  that  it  was  their 
duty,  under  all  the  evidence  in  the  oaae,  to 
bring  in  a  verdict  for  the  defendant. 

The  grounds  upon  which  it  is  insisted  that 
the  evidence  referred  to  was  iiydmissible  are, 
that  the  ticket  itself  and  the  rules  and  regula- 
tions of  the  road,  with  respect  to  stopover 
checks,  constitute  the  oontract  between  the 
passenger  and  the  road  and  the  only  evidence 
of  sucn  contract,  and  that  no  representaUona 
made  by  a  ticket  seller  could  be  raodved  to 
varr  or  change  the  terms  of  such  oontract. 
This  contention  cannot  be  sustained,  and  ia  op- 
posed to  the  authorities  upon  the  subject. 
While  it  may  be  admitted,  as  a  general  rale, 
Uiat  the  contract  between  the  passenger  and  the 
railroad  company  ismade  up  of  the  ticket  which 
he  purchases,  and  the  rules  and  regulationa  of 
the  road,  yet  it  does  not  follow  that  parol  evi- 
dence of  what  was  said  between  the  passenger 
and  the  ticket  seller  from  whom  he  parchaaed 
his  ticket,  at  the  time  of  such  purchase.  Is  in- 
admissible, as  going  to  make  up  the  oontract 
of  carriage  and  forming  a  part  of  it*  In  the 
first  place,  passengers  on  railroad  trains  are  not 
presumed  to  know  the  rules  and  regalatioaa 
which  are  made  for  the  guidance  of  the  con- 
ductors and  other  employ^  of  railroad  oooa- 
panies,  as  to  the  internal  affairs  of  the  company, 
nor  are  they  required  to  know  them.  Jhag^oHL 
V.  QranA Sapidi  d  LE,Oo,M  Bfich.  981.  In 
this  case  there  is  no  evidence,  as  already  stat- 
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ed,  that  notiee  or  kDowledgp  of  the  existence 
of  the  rules  of  the  defeodaot  compaoy,  or  what 
they  were,  with  respect  to  stop-over  priyilefi:es, 
was  hroagbt  home  to  the  plaintiff  at  the  time 
be  porcbaaed  bis  ticket  or  at  any  time  there- 
tfter.    There  was  nothing  on  the  face  of  the 
tktet  to  show  that  a  stop-over  check  was  re- 
quired of  the  passenger  as  a  condition  precedent 
10  bis  resunung  his  journey  from  Olean  to 
SilaoiaDca,  after  stopping  off  at  the  former 
place.    It  is  shown  by  the  evidence,  that  Olean 
was  a  station  at  which  stopover  privileges 
were  allowed.    Under  such  circumstances,  it 
was  eotirelv  proper  for  the  passenger  to  make 
inquiries  of  the  ticket  agent  and  to  rely  upon 
what  the  latter  toM  him  with  respect  to  his 
tO]     stopping  over  at  Olean.     Ruford  v.  Qrand 
BapidM  dbl.KCo.  mpra;  Palmer  v.  Charlotte, 
C,  (ft  A.  R.  Co.  8  8.  C.  680;  Buinham  v.  Grand 
Trunk  R.  Co,  ^  Me.  299;  Murdoch  v.  Boston 
^A.lLCo,\Ti  Mass.  298;  Arnold  v.  Penngyl- 
tania  B,  Co.  115  Pa.  185.  6  Cent.  Rep.  680. 

Upon  this  question,  and  also  with  respect  to 
the  action  of  the  tirst  conductor  and  the  reeu- 
latioDS  of  the  road  relative  to  stopover  pnvi- 
lego,  the  court  gave  to  the  Jury  the  following 
instructions:  '*That  if  the  plaintiff's  testi- 
I  mony  was  true  in  regard  to  what  took  place 
between  himself  and  the  ticket  agent  in  Bos 
ton,  and  afterwards  with  the  first  conductor  on 
the  defendant's  train,  and  if  the  plaintiff,  when 
be  bought  his  ticket  in  Boston,  informed  the 
ticket  agent  of  bis  wish  to  stop  off  at  the  Olean 
sutiou,  and  was  then  told  by  the  ticket  agent 
that  he  would  have  to  speak  to  the  conductor 
about  that,  and  between  Bingbamton  and  Olean 
the  plaintiff  informed  the  conductor  that  he 
wished  to  stop  over  at  Olean  and  the  conductor, 
instead  of  giving  the  plaintiff  a  stop-over  ticket, 
punched  the  plaintiff's  ticket  and  told  him  that 
was  sufficient  to  give  him  the  right  to  stop  over 
at  Olean  and  afterwards  to  use  the  punched 
ticket  between  Olean  and  Salamanca,  then, 
whatever  the  rules  and  regulations  of  the  road 
were,  the  plaintiff  was  rightfully  a  passenger 
on  the  train  at  the  time  of  his  ezpnlsion.  and 
tbe  conductor  had  no  right  to  put  him  off  for 
not  paying  his  fare,  and  the  company  was  liable 
for  the  act  of  the  conductor;  that  if,  on  the 
other  hand,  the  plaintiff  did  not  notify  tbe 
conductor  of  his  wish  to  stop  over  at  Olean 
and  received  no  such  assurance  from  the  oon- 
doctor  or  from  the  ticket  a|;ent  as  he  has  testi- 
fied, then  the  punched  ticket  gave  him  no 
right  to  ride  as  a  passenger  on  the  train  be- 
tween Olean  and  Salamanca  without  paying: 
his  fare,  and  if  he  refused  to  pay  his  fare  when 
demanded  the  conductor  was  justified  in  put- 
ting him  off,  and  his  offer  to  pay  his  fare  after 
tbe  train  was  stopped  was  too  late,  and  did  not 
give  him  the  right  to  ride  on  the  train,  and  the 
conductor  was  Justified  in  expelling  him,  not- 
withstanding the  offer." 
We  think  these  instructions  perfectly  correct 
'^]  and  that,  upon  these  points,  they  embodied 
nibstantiallj  the  whole  law  of  the  case.  The 
gravamen  of  this  action  is  tbe  wrongful  con 
doct  of  the  conductor  who  ejected  the  plaintiff 
from  the  train.  Whether  tbe  plaintiff  told 
nothing  but  the  truth  with  reference  to  what 
ooctirrra  on  the  train  between  him  and  tbe 
conductor  before  he  was  put  off  and  at  the 
time  he  was  put  off,  or  whether  the  jury  bA- 
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lieved  all  he  testified  to  with  reference  to  those 
matters,  is  not  tbe  question  to  be  determined. 
But,  taking  the  case  in  this  particular  most 
strongly  in  favor  of  the  defendant,  under  the 
evidence  submitted,  it  must  be  admitted  that 
the  action  of  the  conductor  was  inexcusable. 
He  testified,  amone  other  things,  (1)  that  he 
thought  tbe  plaintiff's  ticket  was  a  limited  one, 
and  so  reported  it  to  his  company,  when,  in 
truth  and  in  fact,  it  was  unlimited;  thus  show- 
ing carelessness  and  nesrligence  in  a  most  pro- 
nounced degree.  (2)  That  he  knew,  or  had 
good  reason  for  knowing,  that  tbe  Bingham  ton- 
Salamanca  coupon  bad  not  been  used  to  the 
latter  place,  because  it  had  been  punched  by 
Conductor  Hurty,  who  bad  charge  of  the  next 
preceding  train  to  the  one  of  which  he  had 
charge;  so  that  it  was  impossible  for  him  to 
believe  that  tbe  plaintiff  was  trying  to  ride  on 
a  ticket  tfiat  had  once  been  used  over  that  part 
of  the  road.  But  be  tries  to  Justify  his  con- 
duct, in  this  particular,  by  saying  that  he 
would  not  have  been  authorized  to  carry  tbe 
plaintiff  on  his  train,  anyway,  without  his  hav- 
ing a  stop-over  check  procured  from  the  con- 
ductor or  the  train  on  which  be  had  ridden  to 
Oleac  It  may  be  true,  that  tbe  regulations  of 
tbe  road  were  substantially  to  that  effect;  and 
it  may  also  be  admitted  that  the  road  bad  tbe 
right  to  make  such  regulations,  subject,  of 
course,  to  the  reasonable  interests,  convenience 
and  comfort  of  the  traveling  public.  But  the 
testimony  of  a  very  hiffh  official  of  the  road 
was,  that  stop-over  checks  were  not  absolutely 
necessary,  and  that  other  arrangements  might 
be,  and  sometimes  were.  made.  A.nd  tbe  very 
fact  that  the  plaintiff  afterwards,  on  the  next 
morning,  did  travel  from  Olean  to  Salamanca  on 
one  of  the  defendant's  trains  without  producing 
any  stop-over  check  or  any  other  ticket  save 
and  except  tbe  one  which  bad  been  refused  tbe 
night  before,  demonstrates  clearly  that  the 
regulations  of  the  road  with  respect  to  stop- 
over checks  were  not  unbending  and  inviolable. 

Another  circumstance,  in  this  connection,  is 
worth  noting.  The  conductor  of  the  train  on 
which  the  plaintiff  rode  from  Olean  to  Sala- 
manca was  not  called  as  a  witness,  nor  was  bis 
absence  accounted  for.  It  was  not  shown 
that  he  was  not  still  in  the  employ  of  the  de- 
fendant. If  accessible,  bis  testimony  would 
have  gone  far  towards  showing  the  practice  of 
the  defendant  with  respect  to  stop-over  checks; 
and  bis  not  bein^  called  by  the  defendant 
makes  against  its  theory  that  the  plaintiff  had 
no  right  to  be  carried  on  the  train  from  which 
be  was  ejected  without  having  a  stop-over 
check. 

Furthermore,  if  the  evidence  of  the  plaintiff 
was  to  be  believed  (and  in  tbij  respect  the 
charge  of  the  court  below  was  sufficiently 
guarded),  he  did  all  that  was  required  to  do  be- 
fore reaching  Olean,  to  entitle  him  to  the  priv- 
ilege of  stopping  over  at  that  place  and  resum- 
ing his  journey  the  next  day.  In  fact,  his 
course  in  this  respect  was  in  literal  conformitv 
with  the  regulation  of  the  company,  which 
reads  thus:  "Timely  notice  of  desire  to  stop 
over  must  be  given  by  the  passenger  to  the 
company."  The  plaintiff  testifies  that  ne  told 
the  conductor  that  he  desired  to  stop  off  at 
Olean  and  take  a  train  south  to  Portville,  and 
then,  upon  returning  to  Olean,  resume  his 
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journey  to  the  west  on  another  train;  and  that 
the  conductor  told  him  he  would  fix  him  all 
ri^bt.  Even  under  the  re^nilations  of  the  road 
with  reference  to  stop-over  checks  (although 
not  brought  to  his  knowledge),  he  had  the 
riQht  to  rely  upon  the  statement  of  the  conduct- 
or t  bat  he  would  "fix  him  all  rierht,"  and  had 
a  right  to  suppose  that  nothing  further  was  re- 
(fuired  to  be  done  by  him  than  was  done  to  en- 
title him  to  a  stophover  priyilege.  The  con- 
ductor, after  receiving  "timely  notice  from  the 
passenger  of  his  desire  to  stop  over"  at  Olean 
and  afterwards  take  another  train  for  the  re- 
mainder of  his  journey  (as  he  had  the  right  to 
do  on  an  unlimited  ticket),  was  thereupon 
hound  to  furnish  the  passenger  with  a  stop- 
over check  without  the  passenger  asking  him, 
in  so  many  words,  for  one.  Under  the  cu*cum- 
stances  of  the  case,  as  testified  to  by  the  plain- 
tiff, the  conductor  of  the  first  train  was  derelict 
in  his  duty  in  not  providing  the  passenger  with 
a  stop-over  check  when  the  latter  stated  to  him 
that  he  desired  to  stop  off  at  Olean  (as  he  had 
the  right  to  do),  if  such  check  was  necessary 
to  enable  the  passenger  to  complete  his  joumejr 
to  Salamanca.  If  the  jury  helieved  the  evi- 
dence of  the  plaintiff  in  this  matter,  they  were 
justified  in  finding  negligence  on  the  part  of 
the  first  conductor.  ^And,  upon  the  case  as 
made  by  the  defendant  itself,  with  reference  to 
what  took  place  between  the  plaintiff  and  the 
conductor  who  ejected  him  from  the  train, 
leaving  out  of  sight  the  disputed  facts  in  that 
matter,  it  is  very  clear  to  our  minds  that  the 
action  of  that  conductor  was  unwarranted  un- 
der the  law;  and  that  the  charge  of  the  court 
thereon  was  as  favorable  to  the  defendant  as 
it  had  the  right  to  demand.  The  authorities 
ahove  cited  aoundantly  sustain  this  view.  The 
reason  of  such  rule  is  to  he  found  in  the  prin- 
ciple that  where  a  party  doos  all  that  he  is  re- 
quired to  do,  under  the  terms  of  a  contract 
into  which  he  has  entered,  and  is  only  prevent- 
ed from  reaping  the  benefit  of  such  contract 
by  the  fault  or  wrongful  act  of  the  other  party 
to  it,  the  law  gives  him  a  remedy  against  the 
other  party  for  such  breach  of  contract. 

These  observations  dispose  of  the  questions 
raised  touching  the  conversation  between  the 
plaintiff  and  me  ticket  agent,  the  rules  and 
regulations  of  the  company  in  the  matter  of 
stop-over  checks,  the  acts  of  the  several  con- 
ductors in  charge  of  the  trains  upon  which  the 
plaintiff  traveled  between  Binehamton  and 
Salamanca,  and  the  conduct  of  the  plaintiff 
himself  in  those  transactions.  If  he  was  rights 
fully  on  the  train  as  a  passenger,  he  had  the 
right  to  refuse  to  be  ejected  from  it,  and  to 
nmke  a  sufficient  resistance  to  bein^  put  off  to 
denote  that  he  was  being  removed  by  compul- 
sion and  against  his  will;  and  the  fact  that, 
under  such  circumstances,  he  was  put  off  the 
train,  was  of  itself  a  good  cause  of  action 
against  the  company,  irrespective  of  any  phys- 
ical injury  he  may  have  received  at  that  time, 
or  which  was  caused  thereby.  English  v. 
Delaware  db  E,  Canal  Co,  66  N.  Y.  454;  Broicn 
V.  Memphis  dk  C  B,  Co.l  Fed.  Rep.  51;  Phila- 
delphia W,  db  B,  B,  Co.  V.  Rice,  64  Md.  63. 

It  follows  from  what  we  have  said  that  there 
was  no  error  in  the  action  of  the  court  in  re- 
fusing to  direct  the  jury,  in  effect,  to  return  a 
vprdict  in  favor  of  the  defendant    Neither 


was  there  any  error  prejudicial  to  the  defend- 
ant in  any  part  of  the  charge,  above  quoted^ 
which  the  court  gave  to  the  jury  upon  the  ques- 
tions we  have  been  considering. 

With  respect  to  the  instructions  requested  by 
the  defendant  ^pon  these  points,  which  the 
court  declined  to  give,  except  as  embodied  in 
the  general  charge,  very  little  need  be  said. 
They  are  as  follows: 

(1)  "The  regulation  of  the  defendant  corpo- 
ration, that  the  several  conductors  of  its  trauia 
shall  require  of  each  passenger  a  valid  tidcet 
or  pay  the  established  fare.  &  a  necessary  and 
proper  regulation,  and  if  the  plaintiff  in  this 
case  having,  as  he  says,  taken  defendant's  train 
at  Olean  for  Salamanca,  did  not,  when  thereto 
requested,  present  to  the  conductor  *  vaHd 
ticket  but  only  a  ticket  that  had  been  canceled, 
and  refused  to  pay  his  fare,  then  the  condnctor 
had  the  lawful  right  to  stop  the  train  at  an  in- 
termediate station  or  near  to  a  dwelling  booae, 
and  put  the  plaintiff  off  the  train,  nsing  only 
such  force  as  was  necessary  for  that  porpote. 

(2)  **The  leguktion  of  the  defendant  that  n 
passenger  who  desires  to  stop  over  at  an  inter- 
mediate station,  and  resume  his  passage  by  a 
later  train,  must,  before  leaving  the  first  train, 
require  of  the  conductor  a  stopover  check,  it 
a  reasonable  regulation;  and  since  in  this  case 
it  appears  by  the  plaintiff's  own  t^dmony  that 
his  ticket  from  Binghamton  to  Salamanca  waa 
canceled  before  he  left  the  train,  and  be  did 
stop  over  at  Olean,  an  intermediate  place,  and 
resumed  his  passage  the  next  day  and  preamt- 
ed  no  stop-over  check,  bat  only  the  canceled 
ticket,  and  refused  to  pay  bis  fare  when  re- 

3 nested  and  persisted  in  that  refusal,  the  ooo- 
uctor  had  the  lawful  right  to  atop  the  train 
at  the  intermediate  station,  as  be  did,  and  pot 
theplaintiff  off  the  train." 

What  we  have  said  above  virtually  dispoaea 
of  these  requests.  In  so  far  as  they  are  cor- 
rect, the  substance  of  them  had  been  given  I7 
the  court  in  its  general  charge,  and  there  was 
no  error,  therefore,  in  refusing  to  give  them  in 
the  languid  requested.  Wiuhinffion  db  O.R 
Co.  V.  MeDade,  185  XT.  S.  KM  [84:!^;  uBtnm 
L.  Ins,  Co.  ▼.  Ward,  140  D.  S.  76  i35:m|.  In 
fact,  it  is  much  the  better  practice  to  renne  to 
give  instructions  to  the  juiy,  the  anbatance  ol 
which  has  already  been  stated  in  the  general 
charge,  than  to  repeat  the  same  charge  in  dif- 
ferent language,  although  the  charge  requested 
may  be  technically  correct  as  an  abstract  prop- 
osiuon  of  law;  for  a  multitude  of  instnictiona, 
all  stated  in  different  language  and  meaning 
the  same  thing,  tends  rather  to  conf  oae  than  to 
enlighten  the  minds  of  the  jury. 

Whether  the  verdict  was  excessive^  it  not  oar 
province  to  determine  on  this  writ  of  error. 
The  correction  of  that  error,  if  there  were  any, 
lay  with  the  court  below  upon  a  motion  for  a 
new  trial,  the  mnting  or  refusal  of  which  is 
not  assignable  for  error  here.  As  stated  by  na 
in  uStna  L.  Jn$.  Co.  v.  Ward:  "It  may  be  that 
if  we  were  to  usurp  the  functions  of  the  jury 
and  determine  the  weight  to  be  given  to  the 
evidence,  we  might  amve  at  a  different  con- 
clusion. But  that  is  not  oor  province  on  a 
writ  of  error.  In  such  a  case  we  are  confined 
to  the  consideration  of  exceptions,  taken  at  the 
trial,  to  the  admission  or  rejection  of  evidence 
and  to  the  charge  of  the  court  and  its  refusak 
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to  cbaige.  We  haye  no  ooncero  witii  quesUoos 
<rf  fact,  or  the  weight  to  be  given  to  the  evi- 
<leoce  which  was  properly  admitted."  140  U. 
8.  91  [85:Sro],  citing  numerous  cases. 

It  would  subserve  no  useful  purpose  to  go 
more  into  detail  as  to  the  assignments  of  error 
presented.  What  we  have  already  said  vir- 
tually dl8i>08e8  of  all  of  them.  We  think  the 
evidence  objected  to  was  properly  admitted; 
that  the  charge  of  the  court  as  given  was  cor- 
rect, and  embodied  the  entire  law  of  the  case; 
that  its  refusal  to  give  the  instructions  request- 
ed, under  the  circumstances,  was  not  error; 
and  that  in  no  other  respect,  so  far  as  this  rec- 
ord discloses,  was  any  error  committed  to  the 
injury  of  the  railroad  company. 

jMdgment  affirmed. 


THB  UNITED  STATES,  Flf,  in  3rr.» 

AUGUSTUS  S.   WITTEN  bt  al. 
(See  8.  C.  Beporter*8  ed.  7&-79.) 

LUMUif  tf  disiiUer  and  sureties  on  bands— - 
wtgUQenM  cf  U.  8.  officers,  when  no  dtfense. 

L  A  distiller  and  his  sureties  are  liable  on  a  bond 
givea  by  them  for  the  payment  of  the  tax  on 
ipiritB  in  the  distillery  warehouse,  although  such 
spirits  were  stoton  from  the  warehouse  by  reason 
of  the  omisBion  of  the  revenue  officers  to  provide 
•oAolent  looks  on  the  doors. 

X  The  oesUgenoe  of  the  offloers  of  the  United 
States  does  not  affect  the  liability  of  either  the 
principal  or  the  surety  in  a  bond  to  the  United 


[Na  151.] 
Argued  Jan.  S,  189£.    Decided  Feb.  2,  189if. 

TS  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Western  District  of  Virginia, 
to  review  a  Judgment  for  defendants  in  an 
action  against  the  principal  and  sureties  on  a 
distfller's  bond.    Jxecersed. 

The  facts  are  stated  in  the  opinion. 

iff. Was.  H«Tskfl,  SoUdtor-Oen,,  for  plain- 
tiff in  error. 

No  oouDsel  for  defendant  in  error. 

Mr.  Justies  Qrmj  delivered  the  opinion  of 
the  court: 

This  was  sn  action  brousht  in  May,  1887, 
00  a  bond  dated  January  81,  1884,  given  to 
the  United  States  by  the  defendant  Witten,  as 
vindpal,  and  the  o&ier  defendants  as  sureties. 
IS  the  sum  of  $261.90,  with  condition  that  the 
principal  should  pay,  or  cause  to  be  paid,  to 
the  collector  of  internal  revenue  for  the  fourth 
eoU^^on  district  of  Virginia,  the  amount  of 
taxes  due  and  owing  on  certain  distilled  spirits 
(described)  *'  which  were  deposited  during  the 
mooth  ended  January  81st,  1884.  and  entered 
for  deposit  In  the  distillery  warehouse  No.  8, 
ef  A.  8.  Witten,  at  Plumb  Creek,  in  the  fourth 
eoUection  district  of  Virginia,  on  the  81st  of 
JiDuaiy,  1^,  before  such  spirits  shall  be 
removed  from  such  warehouse,  and  within 
tbree  years  from  the  date  of  such  entry." 

NoEB.— .^  to  habOity  of  sureties  on  official  bonds, 
«e  nou  to  United  States  v.  Giles,  8:  7G8. 

Am  UiBaiAUty  of  sureties  on  poetmasUr'^8honds,Bee 
Me  to  Postmaster-General  v.  Barly,  6:  607. 

l«  U.  8. 


One  breach  alleged  in  the  declaration,  and 
denied  in  the  plea,  was  that  at  the  date  of 
the  bond  Witten  had  on  deposit  in  his  distil- 
lery warehouse  ninety-three  gallons  of  distilled 
spirits,  in  two  barrels,  deposited  January  80, 
1884,  and  had  failed  to  pay,  within  three  years 
from  the  date  of  entry,  the  taxes  due  thereon. 

At  the  trial,  the  deposit  of  the  spirits  in  the 
warehouse  and  the  non-payment  of  the  tax 
were  admitted.  The  defendants  offered  evi-  [77] 
dence  tending  to  show  that  the  locks  placed  on 
the  doors  of  the  warehouse  by  the  revenue 
oificers  were  at  times  not  such  as  required  by 
law,  and  at  other  times  were  insufficient  and 
insecure,  and  the  warehouse  itself  was  not  a 
secure  building;  and  that  during  such  times 
the  warehouse  was  broken  open  and  the  spirits 
stolen. 

The  district  attorney  requested  the  court  to 
instruct  the  jury  that  if  these  facts  were  proved, 
yet  the  United  States  was  entitled  to  recover 
the  amount  of  the  taxes  on  these  spirits.  But 
the  court  refused  so  to  instruct  the  i'^^rj,  and 
instructed  them  that  the  United  States  was 
entitled  to  recover  that  amount  "unless  the 
Jury  shall  believe  from  the  evidence  that, 
through  the  negligence  and  default  of  the 
officers  of  the  government,  the  defendant  lost 
a  portion  of  Uie  whiskey  deposited  in  the 
bonded  warehouse,  then  as  to  the  number  of 
gallons  so  lost  by  the  default  or  negligence  of 
the  agents  of  the  government,  the  defendants 
are  entitled  to  a  reduction  of  the  government's 
demand  at  the  rate  of  ninety  cents  on  the 
gallon." 

The  Jury  returned  a  verdict  for  the  defend- 
ants, and  the  United  States  excepted  to  the 
refusal  to  instruct  and  to  the  instruction  given, 
and  sued  out  this  writ  of  error. 

By  section  8271  of  the  Revised  Ctatutes.  it  is 
enacted  that  every  distiller  shall  provide,  at  ^ 
his  own  expense,  a  warehouse,  to  be  situated  * 
upon  and  to  constitute  a  part  of  his  distillery 
premises,  and  to  be  used  only  for  the  storage 
of  distilled  spirits  of  his  own  manufacture 
untU  the  tax  thereon  shall  be  paid,  and  not  to 
open  into  the  distillery  or  into  any  other  build- 
ing; and  such  warehouse,  when  approved  by 
the  commissioner  of  internal  revenue,  on  report 
of  the  collector,  is  declared  to  be  a  bonded 
warehouse  of  the  United  States,  and  is  to  be 
under  the  direction  and  control  of  the  collector 
of  the  district,  and  in  charge  of  an  internal 
revenue  storekeeper.  Bv  section  8274,  "  every 
distillery  warehouse  shall  be  in  the  joint  cus- 
tody 01  the  storekeeper  and  the  proprietor 
thereof;"  and  shall  be  securely  locked,  and  [78] 
shall  be  opened  only  in  the  presence  of  the 
storekeeper.  And  by  section  &75,  no  fence  or 
wall  more  than  five  feet  high  shall  be  built 
around  the  premises  of  any  distillery,  and 
every  distiller  shall  furnish  to  the  collector  of 
the  district  as  many  keys  of  the  gates  and  doors 
of  the  warehouse  as  the  collector  may  require 
for  any  revenue  ofiScers  authorized  to  inspect 
the  premises,  and  the  distillery  shall  be  kept 
always  accessible  to  any  ofiScer  or  other  person 
having  such  a  key. 

By  section  8298  of  the  Revised  Statutes,  as 
amended  by  the  joint  resoluticm  of  March  28, 
1878,  No.  16,  and  by  the  Act  of  March  1, 1879, 
chap.  125,  §  5,  the  distiller  or  owner  of  all  spirits 
removed  to  the  distillery  warehouse  is  required 
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"Our  products  are  sold  north,  south,  & 
west,  and  the  field  we  are  working  is  so  wide 
that  we  could  without  much  risk  double  our 
business  by  adding  moderately  to  our  capital. 
Our  manufactures  pay  a  large  profit  and  are  fa- 
vors bly  known  throughout  the  territoir  we  have 
traveled.  As  to  your  changes  of  selling  your 
stock  at  par  whenever  you  might  wish,  I  can 
only  say  that  a  gentleman  of  New  York  has 
bought  ?0  shares  at  par  within  the  last  ten 
days,  but  a  sale  of  stock  in  any  m'f^Co.  would 
depend  on  its  profitableness  at  the  time  the  sale 
was  made.  Should  our  negotiations  result  in 
your  son's  coming  with  us,  I  shall  personally 
try  to  make  his  position  a  pleasant  one. 

"Very  resp'y, 

"John  Tylbb,  Pres't;" 

—that  the  plaintiff  relied  upon  the  statements 
made  in  the  letter,  and  had  a  right  to  relv  on 
them,  as  a  basis  for  the  investment  of  her 
money;  and  that  the  important  statements 
made  therein  were  as  follows:  .(1)  The  then 
capital  stock  of  the  company  was  $18,800,  with 
authority  from  the  stockholders  to  increase  it 
to  $30,000;  (2)  the  last  dividend  declared  was 
seven  per  cent  semi-annual,  and  the  current 


fiscal  year  would  end  June  1;  (8)  the  maav- 
factures  of  the  company  were  paying  *  large 
profit,  and  were  favorably  known  throagboat 
a  wide  territory,  north,  south,  and  west;  (4) 
there  had  been  a  late  decrease  of  expenses,  and 
the  outlook  for  business  was  better  than  ever 
before;  (5)  by  adding  moderately  to  their  cap- 
ital, they  could,  without  much  risk,  double 
their  business;  and  (6)  a  gentleman  of  New 
York  had  bought  thirty  shares  of  the  stodc  ai 
par  within  the  last  ten  days. 

The  bill  further  averred  that,  with  tboee 
statements  from  the  president  of  the  compaoj 
she  concluded  tbat  its  stock  was  a  safe  invest- 
ment, and  consented  to  take  the  stock  instead 
of  loaning  the  money,  which  was  her  prefer- 
ence, but  which  the  letter  assured  her  wooUl 
not  suit  the  company;  that  thereupon,  on  May 
19,  1884,  she  paid  into  the  treasury  of  the  com- 
pany  $10,000,  and  received  a  certificate  for  one 
hundred  shares  of  stock,  which  she  still  holds; 
that,  in  accordance  wiih  her  understanding 
with  Tyler,  her  son  was  given  a  position  at  a 
salary  of  $800  per  annum,  and  performed  the 
duties  assigned  to  him  until  the  suspension  of 
the  olfice  work;  that  when  the  1st  of  Decem- 
ber, 1884,  arrived,  she  was  not  informed  of  the 


Its  perform  ance,  stipuiatiDg  for  liquidated  dam- 
ages. Diamond  Match  Co.  v.  Boeber,  9  Gent.  Bep. 
181, 106  N.  r.  478. 

A  oourt  of  equity  has  Jurisdiction  of  an  action  to 
set  aside  a  deed  allesred  to  have  been  fraudulently 
executed  many  years  before,  and  to  charge  the 
grantees  therein  as  trustees,  though  the  complaint 
alleges  that  the  deed  was  executed  without  oonsid- 
•eration.  In  such  a  case  the  remedy  by  ejectment 
Is  not  adequate.    Duff  v.  Duff«  71  GaL  513w 

A  mere  question  of  damages  Is  not  within  the 
juiisdlctlon  of  equity.  Osborne  ▼•  O^Beilly,  8  Cent. 
Rep.  551,  42  N.  J.  Bq.  407. 

A  bill  alleging  that  defendants  are  acting  as  offl- 
•cera  of  a  pretended  municipal  corporation,  and 
prajing  perpetual  injunctions,  is  demurrable,  for 
want  of  equitable  Jurlsdiotlon.  MacDonald  t. 
Kehrer,  22  Fla.  198. 

Equity  never  interferes  in  behalf  of  one  whose 
legal  remedies  are  adequate.  HoMiilen  v.  Mason, 
71  Wis.  405:  WiUlams  V.  Haynes,  78  Ga.  188. 

Tbe  Jurisdiction  in  equity  attaches  unless  the 
legal  remedy,  both  in  respect  to  the  final  relief  and 
the  mode  of  obtaining  It,  is  as  efficient  as  the  rem- 
•edy  in  equity.  Kllboum  v.  Bunderland,  180  tJ.  8. 
.605(82:  1005):  Barrah  v.  Boyoe,  82  Mich.  480. 

There  Is  a  usual  and  adequate  remedy  at  law  by 
which  to  recover  the  pooooasion  of  land,  together 
witb  an  accounting  of  rents  or  mesne  profits:  and 
unless  there  are  special  circumstances  requiring  It, 
•equity  will  not  entertain  a  suit  begun  for  that  pur- 
pose.  Curry  v.  Peebles,  88  Ala.  235. 

A  suit  in  equity  by  a  woman  to  set  aside  a  deed 
oiade  by  her  former  husband  pendmg  a  divorce 
suit  in  which  a  decree  was  made  giving  her  the 
land  will  not  be  defeated  on  the  ground  tbat  she 
bas  a  complete  remedy  at  law.  Powell  v.  Oamp- 
beli ,  2  L.  B.  A.  615, 20  Nev.  282. 

Equity  has  no  Jurisdiction  of  a  bill  brought  by  a 
-county  against  its  tax  collector  and  treasurer  and 
their  sureties,  for  the  settlement  of  accounts  be- 
tween them,  since  the  remedy  at  law  Is  adequate. 
■Sumter  County  v.  Mitchell,  85  Ala.  ai8w 

Equity  will  not  take  cognizance  of  an  ordinary 
matter  of  trespass,  or  of  the  violation  of  any  legal 
right,  unless  the  droumstanoes  are  of  such  a  char- 
acter as  to  bring  tbe  case  under  some  reoognlased 
kead  of  equity  Jurisdiction.  Equity  will,  however, 
afford  a  remedy  in  suob  cases  where  tbe  remedy  at 


law  is  Incomplete  and  Inadequate  to  give  such 
lief  as  the  nature  of  the  case  demands.    Haines  ▼. 
HaU,  8  L.  B.  A.  601, 17  Or.  165. 

A  court  of  equity  has  no  power  to  entertain  a 
suit  at  the  instance  of  a  personal  representative 
against  one  or  all  of  the  distributees,  to  recover 
back  an  overpairment,  but  tbe  representative  baa 
bis  action  at  law.    Echols  v.  Almon,  77  Qa.  88Ql 

Where  one  owes  a  debt  by  note  to,  and  also  fOr 
money  collected  by  him  for  decedent*s  estate,  tfaa 
administrator  has  an  adequate  remedy  at  law;  and 
a  bill  in  equity  will  not  lie  simply  to  coUeoS  tte 
money.    Oraveley  v.  Oraveley,  84  Va.  146. 

A  remedy  at  law.  to  defeat  a  suit  in  equity  most 
be  as  complete  and  beneficial  as  the  latter.  Hodges 
V.  Kowing.  7  L.  B.  A.  87, 58  Conn.  12;  Heodersoo  v. 
Johns.  18  Colo,  d-0:  Godfrey  v.  White,  60  Mioh. 
Warner  v.  MoMulIln,  181  Pa.  870. 

Equity  will  not  entertain  JurisdSotion  of 
wbere  there  is  an  adequate  remedy  at  law,  or  grant 
relief,  unless  for  the  purpMiseof  preventing  serfoos 
and  irreparable  injury.  Thomas  v.  Musical  Mau 
Prot.  Union,  8  L.  a  A.  175, 121  N.  Y.  45. 

Where  equity  can  alone  afford  the  entire  relief 
sought,  the  fact  that  legal  questions  are  also  in- 
volved cannot  oust  the  oourt  of  Jurlattottoa. 
Oormley  v.  Clark,  184  U.  8. 388  (88:  901). 

A  suit  by  a  vendor  forspedflo  performaiioo  of  a 
fair  contract  for  the  sale  of  land  cannot  be  defeat- 
ed on  the  ground  that  there  is  a  remedy  at  law. 
Hodges  V.  Kowing,  7  L.  B.  A.  87, 68  Conn.  IS. 

Where  equity  has  Jurisdiction  it  will  not  be  oosa- 
ed  merely  because  Jurisdiction  of  the  aubjeot-otti- 
ter  Is  conferred  by  statute  on  the  oourta  of  law. 
Latham  v.  McOlnnls,  29 IIL  App.  152. 

A  party  is  cot  precluded  from  bringing  a  anli  la 
equity  for  an  account  founded  on  a  breaeh  of  a 
covenant  in  a  sealed  Instrument,  by  tbe  faot  ttet 
he  has  a  remedy  at  law  upon  such  covenant 
llendahl  v.  Stegmair,  45  N.  J.  Eq.  648. 

Tbe  remedies  at  law  need  not  be  fint 
before  a  bill  m  equity  to  enforoe  a  veodor^s  Ilea 
can  be  resorted  to.  Burgess  v.  IWrbanka.  61  Osl- 
215. 

In  case  of  suit  brought  by  a  reoeiver,  if  there  as 
an  adequate  remedy  at  law  for  the  Judgment  debt- 
ors or  himself,  there  is  no  occasion  to  resort  to 
equity.   Prescott  ▼.  Pf elfler,  57  Mioh.  SL 
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dedantioQ  of  the  semi  ao Dual  dividend  sbe 
bad  been  led  to  expect,  and  on  tbe  5th  of  that 
mooth  abe  wrote  to  Tyler  a  letter  of  inquiry 
ooncemiDg  it;  that  in  reply  she  received  a  let- 
ter from  him,  as  follows: 

••ViBGiNiA  Oil  CoMPAirr, 

•'Richmokd,Va.,  Dec.  8tb,  1884. 
"Mrs.  8.  C.  Savage. 

"Deab  Madam:  Your  favor  of  tbe  5tb  is 
rec'd.  Oar  company  have  tbo't  it  wise — as 
maoT  other  mTg  Go's  who  have  not  a  large 
torplus  of  capital  have  also— in  view  of  the  de- 
preasion  in  business  which  causes  payments  to 
oome  in  Tery  slowly,  to  omit  a  semi-annual 
declaration  of  dividend. 

"You  are  mistaken  in  sapposing  that  the 
ceneral  condition  of  the  finances  of  the  country 
ooes  not  affect  our  business.  It  has  caused  K. 
K'ds  to  be  months  behind  in  their  payments. 
as  w^  as  alack  in  their  orders,  on  whom  the 
bnsineas  is  largely  dependent,  but  in  spite  of 
this  the  business  of  the  last  six  months  shows 
a  profit  over  and  above  expenses. 

"You  will  see,  therefore,  it  is  in  the  interest 
of  all  tbe  stockholders  that  we  have  prudently 
determined  to  avoid  weakening  our  treasury 
by  withdrawing;  a  dividend  at  this  season. 

"Hoping  this  explanation  will  be  satisfac- 
tory, I  remain —       Very  resp'v, 

"JohnTtLbb,  Pres't;" 


— that,  when  the  1st  of  June,  1885,  arrived  she 
received  no  notice  of  dividend  and  some  weeks 
later  received  a  statement  of  the  business  of 
the  company  for  tbe  fiscal  year  from  June  1, 
1884,  to  June  1, 1885,  showings  loss  of  $3,602.47 
for  the  year,  and  a  circular,  signed  by  Tyler 
as  president,  making  suggestions  in  regard  to 
reducing  expenses,  and  giving  reasons  for  the 
depression  of  business,  the  reduction  of  ex- 
penses to  involve  the  striking  from  tbe  pay- 
roll a  son  of  Tyler,  whose  salary  was  $480  a 
year,  and  of  the  plaintiff's  son,  whose  salary 
was  $800;  and  that  she  also  received  from  Ty- 
ler a  letter  dated  August  4, 1885,  stating  that 
the  company  owed  him  between  $5,0(%  and 
$6,000,  borrowed  money,  and  proposing  that, 
if  tbe  plaintiff  would  assume  the  debt  to 
Tyler,  he  would  resign  his  position  as  president 
and  allow  her  son  to  remain  in  the  employ- 
ment of  the  company. 

The  bill  also  alleged  that,  for  some  time  be- 
fore 1881,  Tyler  and  Otley,  under  the  firm 
name  of  John  Tyler  <&  Co.,  conducted  at  Rich- 
mond a  business  in  oils,  railroad  grease,  etc., 
and  with  Tanner,  Montague,  Davenport,  and 
Belvin  formed  a  corporation  under  the  laws  of 
YirgiDiAy  known  as  tbe  Virginia  Oil  Company, 
with  a  capital  of  not  less  than  $15,000  and  not 
more  than  $800,000,  the  stock  to  be  divided  in- 
to shares  of  the  value  of  $100  each,  to  pursue 
the  business  of  refining  and  wholesale  and  re- 
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ho  mast  show  a  reoognisbd  right  in  which  he  is  en- 
titled to  proteotlOQ  and  the  absence  of  power  in 
the  common  law  oourts  to  give  adequate  and  com- 
plete relief.    Solomons  v.  Shaw,  26  8.  C.  112. 

Equity  has  no  Jurisdiction  of  a  suit  for  infrlnge- 
aeiu  of  a  patent  which  expired  before  the  return 
day  of  the  process,  where  there  is  no  special  case 
madesbowlng  need  of  an  injunction.  American 
cable  B.  Go.  ▼.  GhicaflO  Citj  B.  Oo.41  Fed.Bep.5e2. 

A  proceeding  in  form  a  biil  in  equity,  but  which 
ii  in  Bobstance  a  possessory  action  involving  the 
title  to  real  estate,  is  properly  dismissed.  Thomas 
▼.Huldll,lSlPa.2Q8. 

A  posMSBory  right  to  land  acquiMd  by  adverse 
ptwfiMliiD  may  be  settled  at  law,  and  is  not  oofirnia- 
ible  in  equity.   Jameson  ▼.  Bmeraon,  88  He.  869. 

A  dispute  as  to  bonndary  between  one  who  is  in 
tbe  peaceable  possession  of  all  the  hmd  he  daims, 
and  an  adjoining  proprietor,  is  not  cognizable  in 
equity  as  there  is  a  remedy  by  ejeotaient.  Wilson 
▼.Hart,  96  Mo.  as. 

Bqoity  has  no  jurisdiction  of  an  action  to  en- 
fbroe  a  fOrf eltore  In  favor  of  a  party  out  of  pos- 
"■iluu  against  one  In  poaoossion.  The  remedy  is 
at  law.   Grununett  ▼.  GingrasB,  77  Micb.  809. 

A  nnlHuioe  by  maintaining  a  fence  or  other  ob- 
itmetkm  across  a  street  may  be  abated  in  chan- 
eery,  althoivh  tbe  party  has  a  legal  remedy.  De- 
Bopotts  ▼.  Webl>,  87  Ala.  609. 

A  suit  In  equity  cannot  be  maintained  to  enforce 
a  right  when  the  party  has  an  adequate  remedy  at 
Itw.   Alley  ▼.  Gbase,  88  Me.  687. 

A  suit  In  equity  cannot  be  sustained  in  a  fed- 
«al  court,  whece  there  is  a  plain,  adequate,  and 
oomplete  remedy  at  law.  Scott  v.  Neely,  140  U.  S. 
i;S(8fc  868n  Whitehead  ▼.  Shattuck,  18b  U.  &  140 

The  court  of  chanoeiy  is  not  justified  in  declining 
^uMictlon  unlesB  it  appears  that  the^legal  remedy 
pietOed  ie  neither  dont^tful  nor  obscure,  and  that  it 
will  secure  to  tbe  pen<m  asking  relief  his  whole 
right  Id  a  perfect  manner.  Bnex  Oounty  FTee- 
boWcfi  V.  Newark  aty  Nat  Bank  (N.  J.)  U  N.  J. 
L.J.79. 

A  bill  Id  equity  filed  in  the  superior  court,  which 
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has  both  common  law  and  equity  jurisdiction, 
should  not  be  dismissed  on  the  ground  that  plaintiff 
has  an  adequate  remedy  at  Jaw,  where  no  demur- 
rer to  the  bill  was  interposed  at  the  first  term  after 
it  was  filed.    Brantley  v.  Mayo,  85  Ga.  006. 

A  court  of  equity  has  no  jurisdiction  to  settle  the 
title  and  boundaries  of  land,  when  the  plamtiff  has 
no  equity  against  the  party  holding  the  land.  Wat- 
son V.  Ferrell,  84  W.  Va.  406. 

The  existence  of  a  controverted  boundary  does 
not  constitute  a  sufficient  ground  for  the  interposi- 
tion of  a  court  of  equity;  there  must  be  some  equi- 
table ground  attaching  itself  to  the  controversy,— 
such  as  confusion  of  boundary  by  fraud:  a  relation 
between  the  parties  making  it  the  duty  of  one  to 
preserve  and  protect  the  boundaries;  or  an  action 
in  equity  to  prevent  a  multiplicity  of  suits.  Walk- 
er»v.  Leslie,  12  Ky.  L.  Bep.  68L 

Where  the  ground  of  the  complaint  of  a  gas 
company  against  a  village  is  that  the  village  is  us- 
ing more  gas  than  it  is  entitled  to  under  its  con- 
tract for  street  lamps,  an  action  at  law  will  lie  for 
the  value  of  the  excess,  and  the  case  is  not  one  for 
equity.  Saltsburg  Gas  Co.  v.  Saltsburg,  10  L.  B.  A. 
198, 188  Fa.  260. 

Tbe  owner  of  the  equitable  title  to  moneys  de- 
posited in  a  bank  may  maintain  a  suit  m  equity 
against  tbe  bank  to  enforce  his  right;  his  remedy  is 
not  one  at  law.  Union  Stockyards  Nat.  Bank  v. 
Gillespie,  187  U.  &  411  (84:  724). 

Where  an  action  is  simply  for  the  recovery  and 
possession  of  specific  real  or  personal  property,  or 
for  the  recovery  of  a  money  judgment,  the  action 
is  one  at  law.  Whitehead  y.  Shattuck,  188  U.  8. 146 
(84:  878). 

The  remedy  at  law  would  be  wholly  inadequate 
where  the  continuing  right  to  use  a  right  of  way  is 
denied,  and  therefore  the  case  is  within  the  juris- 
diction of  equity.  Joy  v.  St.  Louis,  188  U.  S.  1  (84: 
848). 

A  bill  in  equity  for  infringement  of  a  patent,  filed 
the  day  before  the  patent  expired,  makmg  no  case 
for  an  injunction,  presents  no  case  for  equitable 
jurisdiction,  as  tbe  remedy  to  solely  at  law.  Amer- 
ican CSabla  B.  Oo.  T.  Oltiaens  B.  Oo.  44  Fad.  Bep.  48L 

8ft 


80-75 


SUFRKME  COUBT  OF  THB  UNITED  StaTBS. 


Oct.  Tkilm, 


h 


ry 


£73] 


[T4] 


journey  to  the  west  on  another  train;  and  tbat 
the  conductor  told  him  he  would  fix  him  all 
ri^bt.  Even  under  the  regulations  of  the  road 
with  reference  to  stop-over  checks  (although 
not  brought  to  his  knowledge),  be  bad  the 
riobt  to  rely  upon  the  statement  of  the  conduct- 
or tbat  he  would  "fix  him  all  rierht/'  and  bad 
a  right  to  suppose  that  nothing  further  was  re- 
(fuired  to  be  done  by  him  than  was  done  to  en- 
title him  to  a  stop-over  privilege.  The  con- 
ductor, after  receiving  "timely  notice  from  the 
passenger  of  his  desire  to  slop  over"  at  Olean 
and  afterwards  take  another  train  for  the  re- 
mainder of  his  journey  (as  he  had  the  right  to 
do  on  an  unlimited  ticket),  was  thereupon 
bound  to  furnish  the  passenger  with  a  stop- 
over check  without  the  passenger  asking  him, 
in  so  many  words,  for  one.  Under  the  circum- 
stances of  the  case,  as  testified  to  by  the  plain- 
tiff, the  conductor  of  the  first  train  was  derelict 
in  his  duty  in  not  providing  the  passeneer  with 
a  stop-over  check  when  the  latter  stated  to  him 
that  he  desired  to  stop  off  at  Olean  (as  he  had 
the  right  to  do),  if  such  check  was  necessary 
to  enable  the  passenger  to  complete  his  journey 
to  Salamanca.  If  the  jury  believed  the  evi- 
dence of  the  plaintiff  in  this  matter,  they  were 
justified  in  finding  negligence  on  the  part  of 
the  first  conductor.  ^And,  upon  the  case  as 
made  by  the  defendant  itself,  with  reference  to 
what  took  place  between  the  plaintiff  and  the 
conductor  who  ejected  him  from  the  train, 
leaving  out  of  sight  the  disputed  facts  in  that 
matter,  it  is  very  clear  to  our  minds  that  the 
action  of  tbat  conductor  was  unwarranted  un- 
der the  law;  and  that  the  charge  of  the  court 
thereon  was  as  favorable  to  the  defendant  as 
it  had  the  right  to  demand.  The  authorities 
above  cited  aoundantly  sustain  this  view.  The 
reason  of  such  rule  is  to  be  found  in  the  prin- 
cii>le  that  where  a  party  doos  all  that  he  is  re- 
quiixd  to  do,  under  the  terms  of  a  contract 
into  which  he  has  entered,  and  is  only  prevent- 
ed from  reaping  the  benefit  of  such  contract 
by  the  fault  or  wrongful  act  of  the  other  party 
to  it,  the  law  gives  him  a  remedy  against  the 
other  party  for  such  breach  of  contract. 

These  observations  dispose  of  the  questions 
raised  touching  the  conversation  between  the 
plaintiff  and  the  ticket  agent,  the  rules  and 
regulations  of  the  company  in  the  matter  of 
stop-over  checks,  the  acts  of  the  several  con- 
ductors in  charge  of  the  trains  upon  which  the 
plaintiff  traveled  between  Binehamton  and 
Salamanca,  and  the  conduct  of  the  plaintiff 
himself  in  those  transactions.  If  be  was  rights 
fully  on  the  train  as  a  passenger,  he  had  the 
right  to  refuse  to  be  ejected  from  it,  and  to 
make  a  sufficient  resistance  to  bein^  put  off  to 
denote  that  he  was  beinff  removed  by  compul- 
sion and  against  his  will;  and  the  fact  that, 
under  such  circumstances,  he  was  put  off  the 
train,  was  of  itself  a  good  cause  of  action 
against  the  company,  irrespective  of  any  phys- 
ical injury  he  may  nave  received  at  tbat  time, 
or  which  was  caused  thereby.  English  v. 
Ddatoare  A  E,  Canal  Co,  66  N.  Y.  454;  Brown 
V.  Metnphis  dkC,  R  Co.l  Fed.  Rep.  51;  PHla- 
delphia  W,  eft  B,  B,  Co.  v.  Bice,  64  Md.  63. 

It  follows  from  what  we  have  said  that  there 
was  no  error  in  the  action  of  the  court  in  re- 
fusing to  direct  the  jury,  in  effect,  to  return  a 
verdict  in  favor  of  the  defendant    Neither 


was  there  any  error  prejudicial  to  the  defend- 
ant in  any  part  of  the  charge,  above  quoted, 
which  the  court  gave  to  the  jury  upon  the  quev 
tions  we  have  been  considering. 

With  respect  to  the  instructions  requested  by 
the  defendant  vpon  these  points,  which  the 
court  declined  to  give,  except  as  embodied  in 
the  general  charge,  very  little  need  be  said. 
They  are  as  follows: 

(1)  "The  regulation  of  the  defendant  corpo- 
ration, that  the  several  conductors  of  its  train* 
shall  require  of  each  passeneer  a  vaUd  tkkesi 
or  pay  the  established  fare.  &  a  necessary  and 
proper  regulation,  and  if  the  plaintiff  in  this 
case  having,  as  he  says,  taken  defendant's  train 
at  Olean  for  Salamanca,  did  not,  when  thereto 
requested,  present  to  the  conductor  a  valid 
ticket  but  only  a  ticket  that  had  been  canceled, 
and  refused  to  pay  his  fare,  then  the  conductor 
had  the  lawful  right  to  stop  the  train  at  an  in- 
termediate station  or  near  to  a  dwelling  boose, 
and  put  the  plaintiff  off  the  train,  udng  ooij 
such  force  as  was  necessary  for  that  parpoee. 

(2)  "The  regulation  of  the  defendant  that  a 
passenger  who  desires  to  stop  over  at  an  inter- 
mediate station,  and  resume  his  passage  by  a 
later  train,  must,  before  leaving  the  first  tiani, 
require  of  the  conductor  a  stopover  check,  it 
a  reasonable  regulation;  and  since  in  this  case 
it  appears  by  the  plaintiff's  own  t^timony  that 
his  ticket  from  Binghamton  to  Salamancm  waa 
canceled  before  he  left  the  train,  and  be  did 
stop  over  at  Olean,  an  intermediate  place,  mod 
resumed  his  passage  the  next  day  and  present- 
ed no  stop-over  check,  but  only  the  canceled 
ticket,  and  refused  to  pay  his  fare  when  re- 

3 nested  and  persisted  in  that  refusal,  the  con- 
uctor  had  tne  lawful  right  to  atop  the  train 
at  the  intermediate  station,  as  he  did,  and  pot 
theplaintiff  off  the  train." 

What  we  have  said  above  virtually  dispoeca 
of  these  requests.  In  so  far  as  they  are  cof^ 
rect,  the  substance  of  them  had  been  eiven  by 
the  court  in  its  general  charge,  and  there  was 
no  error,  therefore,  in  refusing  to  give  them  in 
the  language  requested.  Wiuhingion  db  G,  R. 
Co.  V.  MeSade,  185  U.  8.  KM  [84:!^;  ^Stnm 
L.  In;  Co.  ▼.  Ward,  140  U.  8.  76  i35:m|.  In 
fact,  it  is  much  the  better  practice  to  reniae  to 
give  instructions  to  the  jury,  the  snbstance  ol 
which  has  already  been  stated  in  the  general 
charge,  than  to  repeat  the  same  charge  in  dif- 
ferent language,  although  the  charge  requested 
may  be  technically  correct  as  an  abstract  prop- 
osition of  law;  for  a  multitude  of  instructiona, 
all  stated  in  different  language  and  meaning 
the  same  thing,  tends  rather  to  confute  than  to 
enlighten  the  minds  of  the  jury. 

Whether  the  verdict  was  excessive,  it  not  our 
province  to  determine  on  this  writ  of  error. 
The  correction  of  that  error,  if  there  were  any, 
lay  with  the  court  below  upon  a  motion  for  a 
new  trial,  the  mnting  or  refusal  of  which  is 
not  assignable  for  error  here.  As  stated  by  us 
in  .^na  L,  Ins,  Co.  v.  Ward:  "It  may  be  that 
if  we  were  to  usurp  the  functions  of  the  jury 
and  determine  the  weight  to  be  given  to  the 
evidence,  we  might  amve  at  a  dilffereni  con< 
elusion.  But  t&t  is  not  our  province  on  a 
writ  of  error.  In  such  a  case  we  are  confined 
to  the  consideration  of  exceptions,  taken  at  the 
trial,  to  the  admission  or  rejection  of  evidence 
and  to  the  charge  of  the  court  and  its  refusals 
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to  cbaige.  We  have  no  ooncern  witii  questions 
of  fact,  or  the  weight  to  be  given  to  the  evi- 
^Dce  which  was  properly  admitted."  140  U. 
8.  91  [86:^9],  citing  numerous  cases. 

It  would  subserve  no  useful  purpose  to  go 
more  into  detail  as  to  the  assignments  of  error 
presented.  What  we  have  already  said  vir- 
tually disposes  of  all  of  them.  We  think  the 
evidence  objected  to  was  properly  admitted; 
that  the  charge  of  the  court  as  given  was  cor- 
rect, and  embodied  the  entire  law  of  the  case; 
that  its  refusal  to  give  the  instructions  request- 
ed«  under  the  circumstances,  was  not  error; 
and  that  in  no  other  respect,  so  far  as  this  rec- 
ord discloses,  was  any  error  committed  to  the 
iojory  of  the  railroad  company. 

Judgment  affirmed. 


THE  UNITED  STATES,  Flf,  in  Err., 

V. 

AUGUSTUS  S.   WITTEN  bt  al. 
(See  8.  a  Beporter*8  ed.  7&-79.) 

LiabUU^  ff  diiiiUer  and  sureties  on  bands— - 
negUgenee  of  XJ.  8,  officers,  when  no  defense, 

L  A  dlBtlUer  and  tiis  soieties  are  liable  on  a  bond 
given  by  them  for  the  payment  of  the  tax  on 
■{dritB  in  the  distillery  warehouse,  altbouffh  such 
•pliita  were  stoleQ  from  the  warehouse  by  reason 
of  the  omisBion  of  the  revenue  officers  to  provide 
•offloient  looks  on  the  doors. 

X  Tbe  ne^igenoe  of  the  offloers  of  the  United 
Stales  does  not  affeot  the  liability  of  either  the 
pslodpal  or  the  surety  in  a  bond  to  the  United 


[No.  151.] 
Argued  Jan.  S,  189£.    Decided  Feb.  1,  1899. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Western  District  of  Virginia, 
to  review  a  judgment  for  defendants  in  an 
action  against  the  principal  and  sureties  on  a 
distOler's  bond.    Beoened. 

Tlie  facts  are  stated  in  the  opinion. 

ifr.Wm.  H«  Tskfl,  SoUdtor-Oen,,  for  plain- 
tiff in  error. 

No  counsel  for  defendant  in  error. 

Mr.  Justice  Chrmgr  delivered  the  opinion  of 
the  court: 

This  was  an  action  brousht  in  May,  1887, 
OQ  a  bond  dated  January  81,  1884,  given  to 
the  United  States  by  the  defendant  Witten,  as 
principal,  and  the  oUier  defendants  as  sureties, 
is  tbe  sum  of  $261.90,  with  condition  that  the 
principal  should  pay,  or  cause  to  be  paid,  to 
tbe  collector  of  internal  revenue  for  the  fourth 
c(^lection  district  of  Virginia,  the  amount  of 
ttzes  due  and  owing  on  certain  distilled  spirits 
(described)  *'  which  were  deposited  during  the 
month  ended  January  81st,  1884.  and  entered 
for  deposit  in  the  distillery  warehouse  No.  8, 
ef  A.  8.  Witten,  at  Plumb  Creek,  in  the  fourth 
collection  district  of  Virginia,  on  the  81st  of 
JiDoaiy,  1884,  before  such  spirits  shall  be 
removed  from  such  warehouse,  and  within 
three  years  from  the  date  of  such  entry." 

NoEB.— .^  to  UabiMu  of  sureties  on  official  bonds, 
iee  BoU  to  United  States  v.  Giles,  8:  7C9. 

As  to  WUHWy  of  sureties  on  poetmasUr'*8l)onds,see 
nets  to  Postmaster-Oeneral  v.  Barly,  6:  607. 

14«  U.  8. 


One  breach  alleged  in  the  declaration,  and 
denied  in  the  plea,  was  that  at  the  date  of 
the  bond  Witten  had  on  deposit  in  his  distil- 
lery warehouse  ninety-three  gallons  of  distilled 
spirits,  in  two  barrels,  deposited  January  80, 
1884,  and  had  failed  to  pay,  within  three  years 
from  the  date  of  entry,  the  taxes  due  thereon. 

At  the  trial,  the  deposit  of  the  spirits  in  the 
warehouse  and  the  non-payment  of  the  tax 
were  admitted.  The  defendants  offered  evi-  [77] 
dence  tending  to  show  that  the  locks  placed  on 
the  doors  of  the  warehouse  by  the  revenue 
oificers  were  at  times  not  such  as  required  by 
law,  and  at  other  times  were  insufficient  and 
insecure,  and  the  warehouse  itself  was  not  a 
secure  building;  and  that  during  such  times 
the  warehouse  was  broken  open  and  the  spirits 
stolen. 

The  district  attorney  requested  the  court  to 
instruct  the  Jury  that  if  these  facts  wero  proved, 
yet  the  United  States  was  entitled  to  recover 
tbe  amount  of  the  taxes  on  these  spirits.  But 
the  court  refused  so  to  instruct  the  ;^  ^ry,  and 
instructed  them  that  the  United  States  was 
entitled  to  recover  that  amount  "unless  tbe 
Jury  shall  believe  from  the  evidence  that, 
through  the  negligence  and  default  of  the 
officers  of  the  government,  the  defendant  lost 
a  portion  of  Uie  whiskey  deposited  in  tlie 
bonded  warehouse,  then  as  to  the  number  of 
gallons  80  lost  by  the  default  or  negli^nce  of 
the  agents  of  the  government,  the  defendants 
are  entitled  to  a  reduction  of  the  government's 
demand  at  the  rate  of  ninety  cents  on  the 
gaUon." 

The  jury  returned  a  verdict  for  the  defend- 
ants, and  the  United  States  excepted  to  the 
refusal  to  instruct  and  to  Uie  instruction  given, 
and  sued  out  this  writ  of  error. 

By  section  8271  of  the  Revised  Ctatutes.  it  is 
enacted  that  every  distiller  shall  provide,  at 
his  own  expense,  a  warehouse,  to  be  situated  * 
upon  and  to  constitute  a  part  of  his  distillery 
premises,  and  to  be  used  only  for  the  storage 
of  distilled  spirits  of  his  own  manufacture 
untU  the  tax  thereon  shall  be  paid,  and  not  to 
open  into  the  distillery  or  into  any  other  build- 
ing; and  such  warehouse,  when  approved  by 
the  commissioner  of  internal  revenue,  on  report 
of  the  collector,  is  declared  to  be  a  bonded 
warehouse  of  the  United  States,  and  is  to  be 
under  the  direction  and  control  of  the  collector 
of  the  district,  and  in  charge  of  an  internal 
revenue  storekeeper.  By  section  8274,  "  every 
distillery  warehouse  shall  be  in  the  Joint  cus- 
tody 01  the  storekeeper  and  the  proprietor 
thereof;"  and -shall  be  securely  locked,  and  [78] 
shall  be  opened  only  in  the  presence  of  the 
storekeeper.  And  by  section  &75,  no  fence  or 
wall  more  than  five  feet  high  shall  be  built 
around  the  premises  of  any  distillery,  and 
every  distiller  shall  furnish  to  the  collector  of 
the  district  as  many  keys  of  the  gates  and  doors 
of  the  warehouse  as  the  collector  may  require 
for  any  revenue  officers  authorized  to  inspect 
the  premises,  and  the  distillery  shall  be  kept 
always  accessible  to  any  officer  or  other  person 
bavioflT  such  a  kev 

By  section  82^  of  the  Revised  Statutes,  as 
amended  by  tbe  Joint  resoluticm  of  March  28, 
1878,  No.  16,  and  by  the  Act  of  March  1, 1879, 
chap.  125,  §  5,  the  distiller  or  owner  of  all  spirits 
removed  to  the  distillery  warehouse  is  required 
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to  enter  them  for  deposit  in  the  warehouse, 
and,  It  the  time  of  making  the  entiy,  to  giTe 
bond,  with  sureties  satisfactory  to  the  col- 
lector of  the  district,  ''conditioned  that  the 
principal  named  in  said  bond  shall  pay  the  tax 
on  the  spirits  as  specified  in  the  entry,  or 
cause  the  same  to  be  paid,  before  removal 
from  said  distillery  warehouse,  and  within 
three  years  from  the  date  of  said  entry."  20 
Stat,  at  L.  249,  836. 

The  bond  sued  on  is  in  that  form.  By  the 
failure  of  the  defendants  to  pay  the  taxes  on 
[701  P^^  ^^  ^^®  spirits  within  three  years  from  the 
date  of  their  entry  for  deposit,  the  condition 
of  the  bond  was  forfeited.  The  stealing  of 
those  spints  from  the  warehouse  by  reason  of 
the  omission  of  the  revenue  officers  to  provide 
sufficient  locks  on  the  doors  affords  no  defense, 
either  to  the  principal  or  to  the  sureties  on  the 
bond.  Under  the  requirements  of  the  internal 
revenue  laws,  the  warehouse  was  provided 
by  the  owner  of  the  distillery,  at  his  own  ex- 
pense and  on  his  premises,  and,  although  de- 
elated  to  be  a  bonded  warehouse  of  the  United 
States,  and  required  to  be  under  the  direction 
and  control  of  *he  collector  of  the  district  and 
in  charge  of  a  ^vemment  storekeeper,  was  in 
the  joint  custody  of  the  storekeeper  and  the 
owner.  The  deposit  of  the  spirits  in  the  ware- 
house was  solely  for  the  benefit  of  the  distiller, 
and  to  enable  him  to  give  bond  for  the  pay- 
ment of  the  tax  on  the  spirits,  instead  of  paying 
the  tax  at  once.  The  government  assumed  no 
responsibility  to  him  for  their  safekeeping. 
It  he  was  not  satisfied  with  the  security  of.  the 
warehouse,  he  had  only  to  take  any  measure, 
consistent  with  the  access  and  supervision  of 
the  revenue  officers,  to  make  it  more  secure,  or 
else  to  pay  the  tax  and  remove  the  spirits. 
The  only  duty  which  the  revenue  officers 
•  owed  in  regaid  to  the  security  of  the  ware- 
house, and  the  safekeeping  of  the  spirits  therein, 
was  to  the  government,  and  not  to  the  defend- 
ants; and  any  negligence  of  those  officers  gave 
the  defendants  no  rights  against  the  eovem- 
ment,  and  afforded  them  no  excuse  for  not 
performing  their  obligation  according  to  its 
terms.  This  is  too  wefl  settled  by  previous  de- 
cisions of  this  court  to  require  more  extended 
discussion.  Hart  t.  United  States,  95  U.  S. 
816  [24:  4791,  and  cases  cited;  Minturn  t. 
United  States,  106  U.  S.  487  [27:  2081. 

The  lury  in  this  case  having  been  instructed 
otherwise,  the  judgment  must  be  reversed, 
and  the  case  remanded  with  directions  to  set 
aside  the  verdict,  and  to  order  a  new  trial. 

In  No.  162,  a  similar  case  between  the  same 
parties,  a  like  judgment  waa  entered. 


JOHN  TYLER,  Appt,, 

V, 

8ARAU  C.  SAVAGE. 

<8ee  8.  C  Beporter^s  ed.  79-W.) 

Jurisdiction  in  equity — remedy  at  law — %ohere 
dtfsct  of  jurisdiction  appears  on  appeal — 


when  the  o^fection  that  there  is  a  remedy  at 
law  comes  too  kU&—reUrf  under  prayer  for 
general  relirf— false  representation  personal 
liability  for  fraud. 

L  A  ease  in  which  there  are,  as  incredlenta.  to 
support  tbe  Jurisdiction  of  equitj,  diseoverj',  ao- 
eouDt,  fraud,  misrepresentation  and  oonoeal- 
ment,  is  within  the  jarisdiotion  of  equitj. 

%,  Under  sec  785  of  the  Bevised  Statutes,  the  rem- 
edy at  law,  in  order  to  exclude  equity,  must  be 
as  practical  and  as  efBdent  to  the  ends  of  juatioe 
and  its  prompt  admiBlstration  as  the  remedy  to 
equity. 

81  If  a  plain  defect  of  jurisdietien  appears  at  the 
hearlnff  or  on  appeal,  a  court  of  equity  will  not 
make  a  decree. 

4.  Where  the  subjeet-matter  of  a  soft  bielonca  to 
the  oUtfS  over  wliich  a  oourt  of  equity  has  iuiia- 
aiction,  and  the  objection  that  the  complaiDaoS 
has  an  adequate  remedy  at  law  is  not  made  until 
the  hearing  in  the  appellate  tribunal,  such  ob- 
jection is  too  lata. 

ft.  Belief  consonant  with  the  facts  set  out  in,  and 
agreeable  to  the  case  made  by,  a  biU  in  equity, 
may  be  properly  granted  under  tbe  i»ayer  of  tiM 
bill  for  general  relief. 

a.  l%e  suppression  of  a  material  fact,  which  a 
party  is  bound  in  good  faith  to  disclose,  is  eqatr- 
alent  to  a  false  representation. 

7.  Where  the  effect  of  a  fraud  committed  l^  ono 
who  is  president  of  a  company  inured  directly 
to  his  personal  advantage,  heia  balile  perKmally 
therefor. 

[Nal58.] 

Argued  Jan.  18,  189£.      Decided  Feb,  1,  JS9S, 

APPEAL  from  a  decree  of  the  Circuit 
Oourt  of  the  United  Stetes  for  the  East- 
ern District  of  Virginia,  ia  favor  of  plaintiff 
Sarah  C.  Savage,  against  the  defendant  Joho 
Tvler,  individually,  and  the  remaining  asseta 
of  tbe  Virginia  Oil  Ooropaoy  for  moneya  paid 
by  her  in  payment  of  stock  of  the  company  by 
reason  of  the  false  representation  of  said  Tyler, 
its  president    Affirmed, 

The  facts  are  suted  in  the  opinion. 

Mr,  Williajn  A*  Maviry,  for  appellant: 

As  the  case  stands  in  tbe  record  it  is  wholly 
destitute  of  equity,  and  therefore  the  court  de- 
creed on  a  case  that  was  entirely  beyond  ita 
Jurisdiction. 

RusseU  V.  Clark,  11  U.  8.  7  Cranch,  69, 
(8:  271);  Parkersburg  v.  Brown,  106  U.  8.  487, 
600  (27:  288,  248);  Bueard  v.  Houston,  119  C. 

5.  847,  862  (80:  451, 458);  Eramer  t.  Cohn,  11» 
U.  8.  855,  857  (80:  489,  440). 

An  objection  of  this  kind  may  be  taken,  for 
the  first  time,  on  appeal  where  there  is  a  plain 
want  of  jurisdiction. 

Thompson  v.  Ontral  Ohio  A  Cb.  78  U.  a 
6  Wall.  187  (18:  767);  Phemix  Mut  L.  Ins,  Oo. 
V.  Bailey^  80  U.  8.  18  Wall.  616  (90:501). 

JUr,  w.  W.  Henry  for  appellee.  * 

2fr.  Justice  Blaiehford  delivered  theoplo^ 
ion  of  the  court: 

This  is  a  suit  in  equitv,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 


V<nM,—In  loftot  eases  equity  wUl  relieve  from  mis'  I  of  law,  see  notes  to  Hunt  ▼.  Rousmanler.  7:  ST.  and 
take  orionoraneeof  material  fact  see  note  to  ITFer-   Same  v.  Same.  5:  5W. 
ran  V.  Taylor,  S:  481  When  atoarJe  %d(U  h(  tet  aside  by  a  ctmri  of  eqfutti^ 

As  to  whether  eqiiUywiU  rdievs  ogaffuC  a  mistake  I  and  u)hen  not,  see  note  to  Burchell  v.  Marsh.  15:  M. 

1 1.1  r.  s. 
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DistriGi  of  YirgiDia,  by  Sarah  C.  Savage,  a 
dciieB  of  PeDDsylTania,  who  saes  for  herself 
"and  all  others,  creditors  of  the  Yirgioia  Oil 
Compaoy,  who  wiU  make  themselves  parties  to 
this  suit  on  the  atual  terms/'  against  the  Yir- 
ffiDia  Oil  Company,  a  Virginia  corporation; 
John  Tyler,  president  of  said  company,  and  in 
bis  own  right;  John  W.  Olley,  0.  W.  Tanner, 
Isaac  Davenport,  Jr.,  J.  H.  Montagne,  C.  £. 
Belvin,  late  directors  in  said  comcmny,  and 
dtizena  in  Virginia;  and  Josep^  D.  Evans  and 
J.  F.  Crane,  citizens  of  New  York. 

The  bflU  which  was  filed  December  11, 1885, 
io  far  as  it  ia  material  to  give  its  contents,  set 
forth  that  the  plaintiff,  being  anxious  to  secure 
a  bosioesB  position  for  her  son,  H.  C.  Savage, 
was  referrM  by  William  £.  Tanner,  of  Rich- 
mond, Virginia,  with  whom  she  had  business 
truisactiona,  to  John  Tyler,  president  of  the 
yirrinia  Oil  Company,  of  which  company  C. 
W.  T&nner,  a  son  of  William  K  Tanner,  was 
a  member;  that  through  William  E.  Tanner, 
■be  opened  negotiations  with  Tyler,  and  was 
informed  that  she  could  secure  for  her  son  a 
position  equivalent  to  that  of  assistant  seoretarv 
in  the  company,  by  the  investment  of  $10,000; 
that  she  was  willmg  to  make  that  investment 
in  the  shape  of  a  loan  well  secured,  but  Tvler 
1]  declined  to  take  the  sum  as  a  loan,  and  required 
that  she  should  purchase  of  the  company  that 
tmount  of  its  capital  stock  at  its  par  value; 
that,  to  induce  her  to  purchase  the  stock,  Ty- 
ler, .^  nrerident  of  the  company,  sent  to  her 
the  following  letter: 


iii  to  oofieeBatloiifl/ a  daed  or  a  eondiaet,  In  eQiifty, 
l9r  fronds  wnuakmtmt^  or  mifrepmBsantoCioti,  see 
Mto  to  NeUeCt  v.  Maofarland«  tk  m. 

A$  to  6^€d  anoided  in  eQuitv*  hv  frauds  fnaanUy, 
inuikefitMM,  durem^  wuhieinfiuenee^  fraud  on  moT' 
rtage, /n)m  «oortl  to  (Tuordton, /fx>m  J^eir  to  executor, 
Mhci  que  trust,  to  trustee^  fmZ>eoaity,  see  note  to 
Bardliiir  v.  Handy,  6:  429. 

Aeeomit  ttated^  bar  to  MB  in  eouity:  defenua  muA 
be  made  in  ongifidl  atiion^  see  note  to  Cbappede- 
kine  t.  DecheDauz,  2:  OBO. 

Alto  egutty  jwriadUtian  after  trUU  at  law  see  noU 
to  Smith  V.  M'lver,  6:  1S2: 

1^kefioiud0iiien(  at  low  UTfU be  eiUotned  hy  a  2>(U  in 
cqntty,  see  note  to  Davis  v.  Tilestoo,  12:  986. 

Am  to  iuriMdietion  of  equity  to  reetrain  treepanee 
end  wronge*  see  note  to  Mortbcrn  Indiana  B.  Co.  v. 
MldUgaD  Cent.  B.  Co.  14:  674. 

Wkeii  eqwity  %p<U  reetrain  the  eottcetion  Gf  pur- 
Aete  money  forfaXbure  of  tttle,  eU^  see  noU  to  Pat- 
ton  T.  Tajrior,  12:  637. 

IFften  eotirt  fr<Il  decree  eonvei/anee  o/ land  situated 
btyond  ftt  territorial  jturiedieiion:  trpedM  Z'^^orm-' 
wee,  see  note  to  Oakey  y.  Bennett,  18:  606. 

^^kai  remedy  at  law  wCl  prevent  remedy  in  equity. 

An  actioo  to  procure  equitable  relief  cannot  be 
ntintained  when  the  relief  sought  has  already 
k«cn  awarded  by  a  Judgment  in  another  action  be> 
tvcen  the  same  partiee.  Porous  Plaster  Co.  v.  8ea- 
^ory,  48  Hun,  6U. 

He  who  is  sued  at  law,  and  is  cognizant  of  a 
4tfeo8e  to  the  aotioo,  cannot,  if  he  neglect  to  in- 
terpose it,  otmUn  In  equity  redress  based  upon  that 
vUeh,  if  pleaded  In  the  former  proceeding,  would 
ktve  tlTorded  bim  ample  and  adequate  protection. 
BobbT.  Graham,  5  West.  Bep.  464, 80  Ho.  200;  Oar- 
toa  V.  Sheldon,  74  Ga.  4001 

^fhett  the  remedy  at  law  Is  adequate,  no  mround 
<xlMi  for  the  intemoaaon  ot  et|uity.  OakviUe 
'^▼.Double  Pointed  Tack  Go. 7  Cent.  Bep.  720, 

lltlJ.H. 


"VrBomiA  Oil  Compakt, 

"RiOHMOin),  Ya.,  April  10th,  1884. 
"Mrs.  8.  C.  Savage. 

'  'My  Dbab  Madam:  Toi^  favor  of  the  9th  if 
rec'd.  During  the  short  interview  I  had  with 
your  son  I  concluded  that  he  could  easily  un- 
dertake the  duties  that  would  he  required  of 
him  io  the  employ  of  this  company.  With  re- 
gard to  the  nature  of  the  investment  conveyed 
m  the  proposition  thro'  Col.  Tanner.  I  would 
say  that  we  have  no  trouble  in  borrowing  aU 
the  money  necessary  for  the  conduct  of  the 
business  upon  its  present  basis,  but  the  propo- 
sition to  you  embraced  the  idea,  (which  we  had 
been  oonsidering),  of  permanently  enlarging 
the  scope  of  oar  basiness  by  increasing  our 
capital  stock  and  getting  additional  office  help. 
Tou  will  readily  appreciate  the  difference  to  a 
man'fg  business  hetween  borrowing  money, 
which  may  be  called  for  at  the  pleasure  of  the 
lender,  and  having  the  same  anrt  in  the  shape 
of  a  permanent  investment,  so  we  concluded 
that  whatever  arrangement  was  made  in  this 
direction  must  be  upon  a  stock  basis. 

"As  to  the  condition  of  our  Co.,  the  capital 
stock  is  at  present  $18,800,  with  authority  from 
the  stockholdeis  to  increase  it  to  $80,000.  The 
last  dividend  that  was  declared  was  a  7%  semi- 
annuaL  The  fiscal  year  ends  on  the  first  of 
June. 

"The  prospects  of  our  Co.  I  consider  flatter- 
ing. We  have  in  the  past  few  months  decreased 
our  expenses  and  the  outlook  for  businasa  it 
better  than  ever  before. 


106  N.  Y.  668;  Quinn*s  App.  (Pa.)  10  Cent.  Bep.  860^ 
Travis  v.  Lowry  (Pa.)  7  Cent.  Bep.  6S8;  New- 
man V.  Westoott,  20  Fed.  Bep.  49. 

The  remedy  at  law  must  be  plain  and  adequate^ 
Denny  v.  Denny,  12  West.  Bep.  202, 118  Ind.  2& 

In  order  to  defeat  and  oust  equity  Jurisdiction^ 
where  **speoial  circumstances,**  and  other  ground* 
for  its  interposKlon  exist.  It  Is  not  enough  to  show 
that  it  is  not  atisolutely  neoeasaiy  to  appeal  to  eq- 
uity, and  that  there  Is  a  legal  remedy,  but  th» 
remedy  at  law  must  be  In  all  respects  as  satisfac- 
tory and  as  ample  as  the  relief  furnished  by  a  oourt 
of  equity.   Mann  v.  Appel,  81  Fed.  Bep.  878. 

Where  a  Ucensee  fails  to  report  manufactures- 
and  sales,  and  pay  royalty*  his  license  will  not  be* 
annulled  in  equity,  the  remedy  being  at  law.  Dens- 
more  V.  Tanlte  Co.  82  Fed.  Bep.  644. 

A  licensee  claiming  damages  for  past  Infringe- 
ment must  bring  his  action  at  law.  Ulman  v. 
Ohiokering,  88  Fed.  Bep.  682. 

A  bill  to  try  title  and  obtain  possession  of  prop- 
erty held  adversely  will  not  be  entertained  in  eq- 
uity, although  complainant  also  seeks  relief  in  the- 
removal  of  a  cloud  from  his  title.  Harland  v. 
Bankers  A  H.  Teleg.  Co.  88:Fed.  Bep.  100. 

Where  the  right  of  possession  to  real  estate  de- 
pends upon  a  legal  question,  equity  will  make  no- 
decree.  Lehigh  Zinc  &  Iron  Co.  v.  Trotter,  •  Cent. 
Bep.l81,48N.J.Bq.l8S. 

A  court  of  equity  has  jurisdiction,  in  order  to- 
prevent  a  multiplicity  of  suits,  of  all  questions  af- 
fecting the  legal  title  to  lands  of  which  partition  Is- 
sought  by  suit  In  equity.  Davis  v.  Tebbs,:?!  Va. 
000. 

A  suit  in  equity  cannot  be  maintained  by  an  ex- 
ecutor to  recover  the  value  of  trees  out  from  the- 
roalty  belonging  to  the  estate;  the  remedy  is  at  law. 
lippinoott  V.  Barton,  7  Cent.  Bep.  000, 42  N.  J.  Bq. 
272. 

The  equitable  jurisdiction  to  enforce  a  oovenant 
Id  restraint  of  trade  Is  not  excluded  by  a  bond  for 
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tail  dealing  in  petroleum  oils,  the  manufacture 
and  sale  of  Uluminating  and  lubricating  oils 
and  compounds,  including  animal,  mineral, 
and  vegetable  oils,  the  right  of  prospecting  and 
boring  for  oils,  and  the  privilege  of  buying 
and  selling  on  commission  or  otherwise  crude 
petroleum  and  other  materials  used  either  sep- 
arately or  in  combination  for  illuminating  and 
lubricating  purposes,  of  which  companv  Tyler 
was  named  as  president  and  the  other  nve  cor- 
porators as  directors;  that  certificates  of  paid- 
up  stock  in  the  company  were  issued  May  21, 
ifel,  to  Tyler,  Otley,  and  Tanner,  respective- 
ly, for  50  shares  each,  and  to  Davenport,  Mon- 
tague, and  Belvin,  respectively,  for  one  share 
each,  aggregating  153  shares  or  $15,800;  that 
on  November  12, 1881, 80  shares  were  issued  to 
Evans,  making  in  all  188  shares:  that  the  books 
show  that  no  money  was  paid  by  Tyler  and 
Otley  for  their  shares,  but  that  the  $10,000  of 
their  shares  and  $1,647.15  due  bv  John  Tyler  & 
Ck).  to  Tyler,  making  in  all  $11,647.15,  was  balr 
anced  by  the  following  items,  namely:  amount 
of  inventory  turned  over,  $2,450.51;  mer- 
chandise, balances,  $267.55,  and  cash,  $46.50; 
machinery  and  fixtures,  $895.75;  amount 
of  stock  allowed  Tyler  and  Otley  in  considera- 
tion of  good-will,  formulas,  etc.,  of  John  Tyler 
&  Co.,  $8,486.84;  total,  $11,647.15;  that 
Tyler,  as  president,  Otley,  as  superintendent, 
and  Tanner,  as  secretary  and  treasurer,  were 
each  paid  a  salary  believed  to  be  as  much  as 
$1,500  per  annum  apiece,  and  on  June  1, 1882, 
at  the  end  of  the  first  rear,  dividends  of  20  per 
cent  upon  the  original  capital  stock  and  seven 
per  cent  on  the  shares  of  Evans,  were  declared 
and  paid,  amounting  to  $8,270;  that  since  that 
date  no  dividend  hail  been  paid,  and  now  the 
company  was  admitted  to  be  insolvent;  that  on 
Aprfl  8,  1884,  Otley's  stock  was  surrendered  to 
the  company,  and  be  was  paid  therefor  $2,500, 
being  at  the  rate  of  fifty  cents  on  the  dollar, 
and  nis  duties  and  salary  as  superintendent 
ceased;  that  if  that  purchase  of  stock,  and  the 
original  payments  of  Tyler  and  Otley  for  their 
•tock  were  permitted  to  stand,  the  oonipany 
was  insolvent  on  April  10,  1884,  when  Tvler 
represented  it  to  be  in  a  prosperous  oondinon; 
that  Tyler's  letter  of  April  10, 1884,  both  by  its 
statements  and  its  omissions,  was  false  and  de- 
ceitful and  operated  as  a  fraud  upon  the  plain- 
tiff, and  would  cause  her  to  lose  the  money  so 
obtained  from  her  unless  the  proper  relief 
should  be  granted  to  her;  that  the  mode  of  set- 
tlement for  their  stock  adopted  by  Tyler  and 
OUey  was  illegal  and  fraudulent,  and  ought  to 
be  set  aside  and  thev  be  made  to  pay  for  thdr 
stock  in  money;  that  the  pretended  sale  of 
good- will,  formi^as,  etc.,  by  John  Tyler  &  Co. 
was  in  fact  a  purchase  by  Tyler  from  himself, 
which  could  not  be  allowed  when  he  was  using 
the  assets  of  the  corporation  in  the  transaction; 
that  the  price  placea  upon  that  intangible  prop- 
erty was  fictitious  and  fraudulent;  that  now, 
when  the  corporation  was  admitted  to  be  in- 
solvent, not  one  dollar  was  estimated  as  the 
value  of  such  good-will  and  formulas,  in  the 
inventory  of  the  assets  made  by  Tyler;  that 
the  taking  out  of  the  assets  of  $2,500  by  Otley 
on  account  of  his  stock  was  illegal,  and  he  was 
a  debtor  for  that  sum.  with  interest;  and  that 
any  dividend  paid  to  directors  and  stockholders 
out  of  the  capital  stock  of  the  company  made 


such  directors  and  stockholders  UaUe  to  the 
creditors  of  the  company  for  such  dividoid. 

The  bill  further  alleged  that  the  sum  of  $10,- 
000  having  been  unlawfully  obtained  from  the 
plaintiff  '*Dy  the. misrepresentations  of  the  af- 
fairs of  the  said  company  by  John  Tyler,  its 
president  and  duly  authorized  agent,  and  the 
same  having  gone  into  the  treasury  of,  And 
been  expended  by,  the  said  company,  the  said 
sum,  with  interest  thereon  from  the  Istday  of 
June,  1884,  is  Justly  due  her  by  the  said  T^ler 
and  Virginia  Oil  Company,  and  she  has  a  nght 
to  require  all  the  proper  assets  of  the  oompanjr 
to  be  gotten  in  and  to  have  them  applied  totM 
liquicuktion  of  the  debts  due  her  and  others; " 
that,  if  any  money  was  due  to  the  company  for 
any  part  of  the  subscription  of  Evans  to  its 
stock,  both  Evans  and  Crane  (the  assignee  of 
his  stock)  were  debtors  to  the  company  there- 
for; that  the  company  was  insolvent:  and  tkat 
it  was  necessary  that  a  receiver  of  its  asaeta  ,  i 
should  be  appointed. 

The  bill  prayed  for  answers  by  the  defend- 
ants to  the  following  interro^tories:  "1. 
What  amount  of  stock  nas  been  issued  by  the 
Virginia  Oil  Company,  to  whom,  and  wlien  ia- 
sued  ?  2.  What  was  the  consideration  paid  for 
said  stock  by  the  several  stockholders,  and 
when  and  how  has  it  been  paid?  8.  What 
sums  have  been  paid  to  the  siud  stockholders 
as  dividends  and  when  were  they  so  paid  and 
by  what  authority?  4.  What  suma  have  been 
paid  to  the  several  defendants  who  daim  to 
have  been  ofBcers  of  the  company  and  br  what 
authority?  5.  Whether  any  stockholder  has 
surrendered  his  stock  to  the  company,  and,  if 
so,  when  and  what  was  paid  him  fortbesaooet 

6.  What  was  the  statement  made  to  the  stock- 
holders at  the  end  of  each  fiscal  vear,  of  the 
condition  of  the  company  and  its  business,  by 
the  president  and  directors,  or  any  of  themt 

7.  What  meetings  of  the  stockholders  have 
been  held,  and  what  were  their  proceedings  at 
such  meetings?  8.  How  was  the  mono?  paid 
in  by  your  oratrix  for  her  stock  espeDoed  by 
the  company?  9.  How  and  when  was  the 
capital  lost? '^ 

The  bill  further  prayed  for  an  account  of  the 
assets  and  debts  of  the  company;  that  the  as- 
sets be  realized  as  quickly  as  possible  and  the 
funds  arising  therefrom  be  paid  to  its  creditors; 
that  the  plafntifiTs  claim  to  be  repaid  the  money 
she  was  induced  to  pay  for  the  stock  issued  to 
her,  with  interest  thereon,  be  established  and 
be  made  a  debt  of  the  company,  and  payment 
of  the  same  be  decreed  to  her;  that  an  injunc- 
tion be  granted,  restraining  the  company  and 
its  officers  and  agents  from  managing  or  inter- 
ferimr  in  its  affairs;  that  a  receiver  be  appointed 
to  take  charge  of  its  property  and  effects,  and 
administer  Uiem  under  the  direction  of  the 
court;  and  that  general  relief  be  granted  and 
all  orders  made  that  the  nature  of  the  case 
might  require  and  to  the  court  might  seem  meet. 

On  noUce,  a  receiver  was  appointed,  and  all 
the  defendants,  except  Evans  and  Cnne,  were 
served  with  a  subpoena.  Otlev  answ  ored  the 
bill  and  the  interrogatories,  and  alleged  that  be 
was  not  liable  to  the  plaintiff.  Tyler  entered 
his  appearance  as  president  of  the  company 
and  in  his  own  right  The  bill  was  taken  as  ._ 
confessed  against  Tanner,  Montacue.  and  Bel-  ^°* 
1  vin.    Tyler  answered  the  bill,  admitting  that 
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be  wrote  the  letter  of  April  10, 1884,  averriDg 
tbtt  erefything  stated  thereio  as  facts  was  then 
tree,  admittiDg  also  that  he  wrote  the  letters  of 
Deoemher  8,  1884,  and  August  4,  1885,  aver- 
ring that  their  statements  were  tnie  and  made 
in  good  faith,  answering  the  interrogatories, 
and  denying  his  liability  to  the  plaintiff.  Ty- 
ler did  not  challenge  the  equitable  jurisdiction 
of  tbe  court,  nor  demur  to  the  bill  for  multi- 
fariousness. 

Tbe  plaintiff  replied  generally  to  the  answers 
of  Otley  andTy]er,and  uie  bill  was  taken  as  con- 
fessed ftgainat  the  corporation  and  Davenport. 
Tbe  receiver  reported  to  the  court,  on  April 
15, 1886,  that  he  had  not  been  able  to  sell  the 
macbinery  of  the  corporation,  but  had  dis- 
posed of  the  remnant  stock  of  soaps  and  oils, 
sod  had  found  that  the  accounts  due  the  com- 
pany were  almost  all  uncol lectible.  He  made  a 
statement  of  receipts  and  expenditures,  accom- 
panied bv  vouchers,  showing  no  mone^f  on 
hand,  ana  asked  to  be  relieved  from  his  re- 
eeirersbip. 

On  May  14, 1886,  an  order  was  made  that 
tbe  suit  proceed  without  service  on  Ftaus  and 
Crane,  confirming  the  receiver's  report,  accept- 
ing his  resignation  and  discharging  him,  ap- 
pointing another  receiver  in  his  place,  and  re- 
ferring It  to  a  master  to  inquire  and  report,  on 
tbe  testimony  of  witnesses  to  be  taken  and 
returned  by  him  to  the  court:  "1.  What 
amount  of  capital  stock  had  been  issued  by 
tbe  defendant,  the  Virginia  Oil  Company,  to 
wbom  and  when  issued.  2.  What  was  tbe 
consideration  paid  by  each  holder  for  the  stock 
isRied  to  him,  and  when  and  how  paid,  and 
wbetber  full  consideration  was  paid  therefor. 
I.  What  sums  have  been  paid  to  the  several 
stockholders  as  dividends,  and  when,  and  bv 
wbat  authority,  were  Uie  payments  made;  ana, 
if  by  order'of  the  board  of  directors  or  of  the 
itockholdera,  whether  the  orders  were  made  at 
lawful  meetings  at  which  there  was  present  a 
proper  quorum.  4.  What  was  the  true  condi- 
tion of  the  company  when  such  dividends  were 
declared,  and  whether  they  were  paid  out  of 
tbe  profits  earned  or  out  of  capital  or  money 
borrowed.    5.  Whether  any  stockholder  has 

]  sonendered  his  stock  or  any  part  of  it  to  the 
company;  and,  if  so,  when  ana  what  was  paid 
him  therefor;  and  what  was  the  condition  of 
tbe  company  at  the  time  as  to  solvency,  and 
vbetber  the  said  purchase  of  stock  by  the  com- 
pany reduced  its  capital  to  less  than  the  mini- 
nmm  aUowed  by  the  charter.    6.  Wbat  sums 

-  have  been  paid  to  the  several  defendants,  or 
tnj  of  them,  who  have  acted  as  officers  of  the 
company,  and  by  wbat  authority:  and  if  by 
orders  of  the  directors  or  stockholders,  whether 
it  lawf  ullv  constituted  meetings.  7.  An  ac- 
•  count  of  the  assets  and  liabilities  of  the  Yir- 
g^ia  00  Company,  showinfi[  any  priorities 
irbidi  eiist  amone  the  said  fiabilities.  8.  A 
correct  statement  ox  the  condition  of  the  affairs 
of  the  company  on  or  about  1st  June,  1^, 
^  when  the  plaintiff  was  induced  to  subscribe 
for  stock  ttierein,  showing  whether  the  said 
company  was  solvent  and  m  a  prosperous  con- 
dition as  represented  in  the  letter  of  John 
Trier  to  the  plaintiff,  dated  10  April,  1884,  and 
fifed  as  Exhibit  'A'  with  the  bill.  9.  Any 
other  matter  deemed  pertinent  by  the  master 
or  required  by  either  party."  | 
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The  new  receiver  reported  in  January,  18879 
that  in  June,  1886,  he  had  sold  all  tbe  property 
of  the  corporation;  that  the  proceeds  of  the 
sale  amounted  to  $867.65;  and  that  he  had 
received  in  cash  $123.89  and  disbursed  the 
whole  thereof,  and  deposited  in  the  bank  to  the 
credit  of  the  court  notes  for  $248.41.  The 
court  made  an  order  confirming  his  report  and 
discharnng  him. 

In  Julv,  1887,  the  master  filed  his  report  as 
to  the  nine  items  of  inquiry  referred  to  him. 
He  reported  that  the  snares  of  capital  stock 
issued  by  tbe  corporation  were,  as  stated  in 
the  bill,  288  in  number,  including  tbe  100 
issued  to  the  plaintiff;  that  the  plaintiff  paid 
for  her  stock  on  May  19,  1884,  although  the 
certificate  issued  to  her  was  dated  May  81, 1884; 
that  the  consideration  paid  by  Tyler  and  Otley 
for  their  stock  was  the  good- will  of  the  business 
of  John  T^ler  &  Co.,  *'and  a  number  of  val- 
uable recipes  and  formulas  for  tbe  manufac- 
ture of  oils  and  grease,  together  with  the  stock 
and  fixtures  of  that  business,"  the  former  val- 
ued at  $8,486.84,  and  the  latter  at  $1,518.16 
net;  that  the  only  dividend  ever  declared  by 
the  corporation  was  made  June  1,  1882,  of  13 
per  cent  on  the  capital  stock  of  the  company 
owned  by  stockholders  the  first  six  months  of 
tbe  year,  and  7  per  cent  on  that  owned  by  stock- 
holders the  last  six  months  of  tbe  year;  that 
the  corporation  was  solvent  and  prosjperous 
when  that  dividend  Was  declared,  and  it  was 
paid  out'  of  earnings;  that  no  stock  was  sur- 
rendered by  Otley  to  the  corporation;  that  the 
salaries  of  Tyler  as  president,  Otley  as  super- 
intendent, and  Tanner  as  secretary  and  treas- 
urer, were  $100  a  month  ea6h  for  the  year 
ending  June  1, 1882,and  afterwards  were  $1,500 
a  year  each  until  the  business  was  closed,  ex- 
cepting that  Otley's  salary  ceased  on  October 
16. 18^,  when  he  sold  his  stock  to  Tyler;  that 
there  was  in  bank  to  the  credit  of  the  court  in 
the  cause,  $166.61;  and  that  there  were  claims 
against  the  corporation,  which  had  been  pre- 
sented to  the  receiver,  amounting  to  $715.  b8. 

As  to  the  inquiry  what  was  the  condition  of 
the  affaim  of  the  corporation  on  or  about  June 
1, 1884,  and  as  to  whether  it  was  solvent  and 
in  a  prosperous  condition  on  April  10  1884,  the 
date  of  Tyler's  letter  to  the  plaintiff,  tbe  mas- 
ter reported  that,  «)iccording  to  a  statement 
made  by  Tyler,  the  assets  then  exceeded  the 
liabilities  by  $8,261.45,  but  the  items  of  assets 
in  that  statement  included  $5,000  for  the  stock 
purchased  from  Otley;  that  such  $6,000  ought 
to  be  stricken  out  entirely,  or,  if  the  stock 
was  paid  for  out  of  the  companv's  money, 
ought  to  be  reduced  to  the  $2,£f()0  actually 
paid,  leaving  an  excess  of  assets  of  $761.45  to 
represent  the  whole  of  the  cash  paid  stock; 
but  that,  as  Otley's  stock  was  purchased  with- 
out authority  from  the  corporation,  and  tbe 
purchase  never  was  approved  by  it,  that  item 
of  $2,500  also  ought  to  be  stricken  out,  and 
thus  Tyler's  statement  presented  the  corpora- 
tion as  having  lost  its  entire  cash  paid  stock 
and  being  largely  in  debt  besides;  that  tbe 
formulas  and  recipes  purchased  for  $8,486.84 
were  then  and  ever  since  had  been  without 
vdue  or  at  least  unsalable;  and  that,  in  a  word, 
the  corporation  was  bankrupt. 

The  master  reported  further  that  on  May  19, 
1884,  the  day  the  plaintiff's  stock  was  paid  for, 
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there  was  paid  to  a  bank  iD  Richmond  by  the 
company  $5,900,  of  which  f;i,900  went  to  take 
up  Doles  of  the  company,  indorsed  by  Tyler 
and  Tanner,  and  $1,000  to  take  up  a  note  of 
Tyler's,  secured  by  stock  of  the  company;  that 
on  May  20,  1884.  $300  was  paid  to  Tyler  by 
the  company  for  loans  made  to  it  by  him  in 
the  previous  part  of  that  month;  that  on  May 
18, 1884,  the  cash  receipts  and  payments  were 
very  nearlv  balanced;  that  after  that  date  to 
the  close  oi  that  month  the  receipts  were  about 
$320,  and,  according  to  Tyler's  statement,  the 
amount  on  hand  Jnne  1,  1884,  was  $246.32; 
and  that  it  was  obvious,  therefore,  that 
the  large  payments  above  mentioned  were 
made  from  the  money  received  from  the  plain- 
tiff. 

The  master  with  bis  report  returned  the  de- 
positions he  bad  taken.  The  plaintiff  filed 
exceptions  to  the  report,  but  none  of  the  de- 
fendants excepted.  The  case  was  beard,  and 
on  the  20ih  of  February,  1888,  a  decree  was 
made  which  stated  that* 'the  court,  beinj^  of 
opinion  that  the  defendant  John  Tyler,  indi- 
vidually, and  the  remaining  assets  of  the  Vir- 
ginia Oil  Company,  are  liable  to  the  plaintiff, 
ourah  C.  Savage,  for  the  sum  of  ten  thousand 
dollars  paid  by  her  into  the  treasury  of  the 
company,  at  the  instance  of  the  said  John  Ty- 
ler, on  the  19th  day  of  May,  1884,for  a  certifi- 
cate of  one  hundred  shares  of  stock  in  said 
company,  which  said  company  was  represented 
to  her  oy  the  said  Tyler,  its  president,  to 
be  in  a  flourishing  condition,  when,  in  fact,  it 
was  insolvent,  doth  so  decide,  and  having: 
caused  a  statement  to  be  made  and  filed, 
marked  (B.  T.),  showing  how  the  fund  of 
$176.24  in  the  Merchants'  National  Bank  of 
Richmond  to  the  credit  of  this  cause  should  be 
distributed,  doth  adjudge,  order,  and  decree 
that  M.  F.  Pleasants,  the  clerk  of  this  court, 
do  draw  a  check  upon  the  said  fund  to  the 
credit  of  the  court  in  this  cause  in  the  Mer- 
chants' National  Bank  of  Richmond,  in  bis 
own  favor,  for  the  sum  of  $88  in  full  of  his 
fees  and  char^  in  this  cause,  and  a  che<^ 
upon  the  said  fund  in  favor  of  W.  W.  Henir, 
attorney  for  Sarah  C.  Savage,  for  $50,  the 
amount  of  cost  paid  by  the  plaintiff  in  this 
case,  and  that  be  do  check  upon  the  said  fund 
for  ihe  balance  thereof,  to  wit,  $88.24,  in  favor 
of  the  said  W.  W.  Henrv,  attorney  for  Sarah 
C.  Savaire,  of  which  $20  is  the  docket  fee  taxed 
for  plaintiff's  attorney,  and  $18.24  shall  be  a 
credit  upon  the  said  claim  of  the  plaintiff  for 
ten  thousand  dollars;  and  the  court  doth  further 
adjudge,  order,  and  decree  that  the  defendant 
John  Tyler,  do  pay  to  the  plaintiff,  Sarah  C. 
Savage,  ten  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  an- 
num, from  the  19th  day  of  May,  1884,  till  paid, 
subject  to  a  credit  of  $18.24  as  of  this  day,  and 
that  the  plaintiff  be  at  liberty  to  sue  out  exe- 
cution for  the  same;  and  the  report  of  the 
master  is  confirmed  in  all  other  respects." 

The  court  thus  distributed  a  fund  of  $176.24 
[171.24 ?1  in  its  hands,  the  proceeds  of  the  prop- 
erty of  tne  corporation,  by  paving  to  the  clerk 
$88  for  fees,  and  to  the  plaintiff's  attomev  $50 
for  costs,  and  $20  as  a  docket  fee,  and  the  re- 
mainder, $18.24,  as  a  credit  on  the  claim  of 
the  plaintiff  for  $10,000;  and  then  it  ordered 
the  defendant  T^ler  to  pay  to  the  plaintiff 
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$10,000,  with  interest  at  six  per  cent  from  May 
19,  1884,  subject  to  a  credit  of  the  $18.24.  as 
of  the  date  of  the  decree.  From  this  decree, 
Tyler  appealed  to  this  court 

It  is  assigned  for  error  (1)  that  the  record 
does  not  present  a  case  for  the  exercise  of  jur- 
isdiction in  equity;  (2)  that  the  decree  is  outside 
of  the  case  made  in  the  bill,  which  is  for  the 
enforcement  of  the  corporate  liability  of  the 
Virginia  Oil  Company;  (3)  that  the  evidence 
does  not  warrant  the  imputation  of  fraud  to 
the  defendants  Tyler  and  the  Yirsioia  Oil 
Company;  and  (4)  that  the  decree  is  devoid  of 
support  in  the  record. 

(1)  It  is  contended  that  the  only  ground  oo 
which  the  bill  can  be  supported  agunst  Tyler 
is.  that  it  contains  averments  to  the  effect  ihat 
he  is  indebted  to  the  corporation  on  account 
of  his  stock  in  it;  that  what  is  thus  owed  bv 
him  is  a  part  of  its  assets;  and  that  the  plaioi  it 
has  an  equity  to  compel  payment  of  the  amount 
thus  due.  and  to  subject  it  to  her  claim  for 
damages  against  the  corporation.  It  is  con- 
tended that,  stripped  of  those  averments,  the 
bill  is  nothing  more  than  a  declaration  in  an 
action  on  the  case,  at  law,  for  the  recovery  of 
damages  for  a  false  representation;  that,  as  the 
case  stands  in  the  record,  with  reference  to 
Tyler,  it  is  wholly  destitute  of  equity,  and 
therefore  the  court  decreed  on  a  case  that  was 
beyond  its  jurisdiction;  that  the  only  equity 
which  the  plaintiff  pretended  she  had  against 
Tyler  was  to  compel  him  to  pay  in  money  for 
h&  stock  in  the  company,  it  being  averred  that 
what  had  been  claimed  to  be  a  payment  for  the 
stock  was  largely  fraudulent  and  fictitious; 
that  the  master  did  not  find  that  the  stock 
issued  to  Tyler  was  not  fully  paid  for.  and, 
the  plaintiff  having  excepted  to  the  report, 
because  the  master  did  not  so  find,  the  court 
confirmed  his  report  in  that  respect;  that,  aa 
the  plaintiff  took  no  appeal,  the  case  was  thus 
left  destitute  of  equity  against  T^ler,  and  the 
biU  should  have  been  dismissed;  and  reference 
is  made,  under  this  head,  to  the  cases  of  BumeU 
V.  Clark,  11  U.  S.  7  Cranch.  69,  89  [8:  271, 
2791;  Thompson  v.  Central  Ohio  R  Ox  13  U. 
S.  6  Wall.  137  [18:  765];  Phanit  Mut.  L.  Int. 
Co,  V.  BaiUy,eO  U.  S.  18  Wall.  616  [20:  5011; 
Parker$burg  v.  Brown,  106  U.  S.  487,  SW) 
[27:  288,  2431;  Btuard  v.  mmsion,  119  U.  S. 
347,  852  [30:  451,  4531;  Kramer  v.  Ookn,  (119 
U.  a  355,  857  [30:  8^,  440];  and  U.  S.  Rev. 
Stat  §  723. 

The  bill  set  out  a  case  of  fraud  practiced 
upon  the  plaintiff  by  Tyler,  in  that,  in  order 
to  induce  her  to  purchase  the  $10,000  of  sto<^, 
he.  as  president  of  the  company,  sent  to  her 
the  letter  of  April  10,  18»4,  upon  the  state- 
ments in  which  she  relied  and  had  a  richt  to 
rely.  It  was  alleged  in  the  bill  that  the  letter^ 
both  by  its  statements  and  its  omissions,  was 
false  and  deceitful,  and  operated  as  a  fraud 
upon  the  plaintiff,  and  that,  $10,000  having 
been  obtained  from  her  unlawfully,  by  the 
misrepresentations  of  the  affairs  of  the  company 
by  Tyler,  its  president  and  duly  authorized 
agent,  and  having  ^one  into  its  treasury  and 
been  expended  by  it,  that  sum  veas  justly  due 
her  by  Tyler  and  the  company,  with  interest , 
and  she  had  a  right  to  require  all  the  proper 
assets  of  the  company  to  be  gotten  in  and  ap- 
plied to  the  debts  doe  to  her  and  others:  that 
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the  oompsDy  was  insolveDt;  and  that  a  receiver 
ou^t  to  be  appointed  for  it 

Tbe  bill  also  required  from  the  defendants 
tcsweis  to  tbe  interrogatories  whicb  it  con- 
uiotd.  Tyler  and  Otley,  in  their  answers  to 
tbe  interrogatories,  referred  to  tbe  lx)oksof  the 
company  as  containing  the  facts  which  would 
give  answers  to  those  interrogatories;  and  Tyler, 
in  bis  testimony,  referred  to  the  books  assbow- 
iog  the  facts  in  regard  to  the  condition  of  the 
company  on  June  1,  1884.  The  information 
obtaiDed  from  the  answers  to  tbe  intenoga- 
tories  and  from  the  proofs  in  tbe  books  showed 
the  insolvent  condition  of  the  company  on 
Jnoe  1, 1884.  and  that,  as  the  mastei  reported, 
it  was  at  that  date  bankrupt.  Tyler  must  be 
beki  to  have  had  Knowledge  at  that  time  of 
tbe  condition  of  the  company,  as  he  was  its 
president,  and  commenced  keeping  its  books 
about  March,  1888;  and  he  Is  chargeable  with 
knowledge  of  tbe  facts,  reported  by  the  master, 
that  of  me  $10,000  paid  bv  tbe  plaintiff  he 
reodyed  personally  the  benefit  of  $6,200.  Tbe 
recovery  by  the  plaintiff  thus  depended  largely 
on  the  information  in  the  possession  of  the 
company  and  of  Tvler,  and  which  was  sought 
for  by  the  bill;  and  an  application  of  the  assets 
of  tbe  company,  to  replace  such  of  the  money 
paid  bj  the  plaintiff  as  had  been  used  by  it, 
was  necessary  before  Tvler  could  be  made 
rcBpoDsible  individually  for  what  tbe  assets  of 
tbe  company  would  not  pay. 

Thus  there  were  in  the  case,  as  ingredients 
tosopportttie  Jurisdiction  of  equity,  discovery, 
account,  fraud,  misrepresentation,  and  con- 
cealment. Story,  Eq.  Jur.  S§  64A;,  67,  184, 
191;  Jone$  v.  BoUes,  76  U.  S.  9  Wall.  864,  869 
[19:  736].       ^ 

Under  section  728  of  tbe  Revised  Statutes, 
fht  iemedy  at  law,  in  order  to  exclude  equity, 
mns\  be  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administr  tion,  as  the 
remedy  in  equi^r.  Boyee  v.  Grunap,  28  U.  S. 
8  Pel.  210.  215  ft:  665,  657  ;  Phcmix  Mut,  L. 
In$.  Co.  V.  Baiinf,  80  U.  S.  18  Wall.  616,  620 
[20:  502]. 

In  Bu*$ai  T.  Clark,  11  U.  8.  7  Oanch,  69, 
80  [3:  271, 279],  tbe  bill  was  one  for  discovery, 
ind  the  answer  disclosed  nothing,  tbe  plaintiff 
lopporting  his  case  by  testimony  in  bis  own 
possession.  In  the  case  now  before  us,  discov- 
ery was  only  one  of  the  grounds  of  Jurisdiction, 
Slid  tbe  answers  to  the  bill  disclosed,  tbrou£;h 
tbe  books  of  tbe  company,  facts  whicb  £e 
plainuff  sought  to  discover. 

Id  Parktrgburg  v.  Broion,  106  U.  S.  487,  500 
[37: 238, 24;^],  it  was  held  that  there  was  a  plain, 
•dequate,  and  complete  remedy  at  law  for  the 
relief  ^nted  by  tbe  decree.  In  the  present 
cas^  discovery  was  prayed  for  and  made,  tbe 
tffabs  of  an  insolvent  corporation  were  settled 
op,  tbe  subscription  to  stock  made  by  the  plain- 
tiff was  substantially  canceled,  part  of  tbe 
pocceds  of  the  assets  of  the  company  were  ap- 
plied to  the  repayment  of  tbe  $10,000,  and  a 
decree  for  the  Imlanoe  was  ronde  against  Tyler, 
^  agent  of  the  company,  who  had  committed 
tbe  fraud. 

la  Buzard  v.  BoutUm,  119  TJ.  S.  847  [80: 
tf  1].  tbe  mling  was,  that  a  court  of  equity 
voold  ix>t  sustain  a  bill  in  a  case  of  fraud,  to 
obtain  only  a  decree  for  the  payment  of  money 
by  way  dr  damages,  when  the  like  amount 
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might  be  rccoyered  in  an  action  at  law;  and 
that,  if  a  bill  in  equity  showing  ground  for 
legal  and  not  for  equitable  relief,  prayed  for  a 
discovery  as  incidental  only  to  tbe  relief  sought, 
and  tbe  answer  disclosed  nothing,  bat  the 
plaintiff  supported  the  claim  by  independent 
evidence,  tbe  bill  ought  to  be  dismissed,  with- 
out prejudice  to  an  action  at  law. 

In  Jiramer  v.  Cohn,  \19  U.  S.  855  [80:  489], 
tbe  ruling  wns,  that  a  bill  in  equity  oy  an  as- 
signee in  bankruptcy  against  tbe  bankrupt  and 
another  person,  alleging  that  the  bankrupt, 
with  intent  to  defraud  bis  creditors,  concealed 
and  sold  bis  property,  and  invested  tbe  pro- 
ceeds in  a  business  carried  on  by  him  in  the 
name  of  tbe  other  defeodant,  should,  on  a  fail- 
ure to  prove  tbe  latter  alleeation,  be  dismissed 
without  prejudice  to  an  action  at  law  against 
the  bankrupt. 

Tbe  present  case  is  not  within  the  rulings  in 
the  cases  thus  referred  to. 

Moreover,  the  objection  now  made  to  tbe 
jurisdiction  in  equity  was  not  raised  in  tbe 
court  below,  by  answer  or  otherwise.  It  is  said 
in  Tliompson  v.  Central  Ohio  B,  Co,,'id  U.  S.  6 
WaU.  184,  187  [18:  765.  7671,  that  usually, 
where  a  case  is  not  cognizable  in  a  court  of 
equity,  the  objection  is  interposed  in  tbe  first 
instance,  but  that  if  a  plain  defect  of  jurisdic- 
tion appears  at  tbe  bearing  or  on  appeal,  a 
court  of  equity  will  not  maKe  a  decree.  Tbe 
present  case,  as  before  demonstrated,  so  far 
from  showing  a  p'ain  defect  of  equity  juriCviio- 
tion,  is  a  case  for  its  exercise. 

In  recent  cases  in  this  court  the  subject  of 
the  raising  for  the  first  time  in  this  court  of  the 
question  of  want  of  turisdiction  in  equity  has 
been  considered.  In  BeyneB  v.  Dumont,  180 
U.  S.  854,  895  [82:  984,  945],  it  was  said  that 
the  court,  for  its  own  protection,  might  prevent 
matters  properly  cognizable  at  law  from  being 
drawn  mto  chancery  at  the  pleasure  of  the 
parties  interested,  but  that  it  by  no  means  fol- 
lowed, where  the  subject-matter  belonged  to 
that  class  over  which  a  court  of  equity  had 
jurisdiction,  and  the  objection  that  the  com- 
plainant had  an  adequate  remedy  at  law  was 
not  made  until  the  hearing  in  the  appellate 
tribund.  that  tbe  latter  could  exercise  no  dis- 
cretion in  the  disposition  of  such  objection; 
and  reference  was  made  to  1  Daniell,  Ch.  Pr. 
(4tb  Am.  ed.)  555;  WyU  v.  Oxm,  56  U.  S.  15 
How.  415, 420  [14: 758, 755];  Oelrieh*  v.  Spain, 
82  U.  S.  15  Wall.  211  [21:  48],  and  Lewis  v. 
Ooeka,  90  U.  8.  28  Wall.  466  [28:  70].  To  the 
same  effect  are  Hitixnim  v.  Sunderland,  180 
U.  S.  505, 514  [82: 1005, 1008];  Brawn  v.  Lake 
Superior  Iron  Ch,  184  U.  S.  580,  585.  586  [88: 
1021,  1024.  1025];  and  Allen  v.  PuUman'$ 
Palace  Car  Co.  189  U.  S.  658,  662  [85:  808, 
8051. 

(2)  As  to  the  decree  being  outside  tbe  case 
made  in  the  bill,  we  think  the  allegations 
of  the  bill  as  to  tbe  fraud  are  adequate, 
and  that  the  statement  of  the  decree  that 
the  company  was  represented  to  the  plain- 
tiff by  Tyler,  its  president,  to  be  in  a  flourish- 
ing condition,  when  in  fact  it  was  insolvent,  ia 
a  sufficient  support  of  the  allegations  of  fraud 
made  in  tbe  bill. 

The  averment  of  the  bill  that  tbe  $10,000 
was  justly  due  to  the  plaintiff  by  Tyler  and  the 
company,  because  that  sum  was  unlawfully 
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there  was  paid  to  a  bank  in  Richmond  by  the 
company  $5,900,  of  which  $4,900  went  to  take 
up  notes  of  the  company,  indorsed  by  Tyler 
and  Tanner,  and  $1,000  to  take  up  a  note  of 
Tyler's,  secured  by  stock  of  the  company;  that 
on  May  20,  1884,  $800  was  paid  to  Tyler  by 
the  company  for  loans  made  to  it  by  him  in 
the  previous  part  of  that  month;  that  on  May 
18, 1884,  the  cash  receipts  and  payments  were 
yery  nearly  balanced;  thai  after  that  date  to 
the  close  oi  that  month  the  receipts  were  about 
$820,  and,  according  to  Tyler's  statement,  the 
amount  on  hand  June  1,  1884,  was  $246.82; 
and  that  it  was  chylous,  therefore,  that 
the  large  payments  above  mentioned  were 
made  from  the  money  received  from  the  plain- 
tiff. 

The  master  with  his  report  returned  the  de- 
positions he  had  taken.  The  plaintiff  filed 
exceptions  to  the  report,  but  none  of  the  de- 
fendants excepted.  The  case  was  heard,  and 
on  the  20ih  of  February,  1888,  a  decree  was 
made  which  stated  that* 'the  court,  beinj^  of 
opinion  that  the  defendant  John  Tyler,  indi- 
vidually, and  the  remaining  assets  of  the  Vir- 
ginia  Oil  Ck)mpany,  are  liable  to  the  plaintifT, 
urah  C.  Savage,  for  the  sum  of  ten  thousand 
dollars  paid  by  her  into  the  treasury  of  the 
company,  at  the  instance  of  the  said  John  Ty- 
ler, on  the  19th  day  of  May,  1884,  for  a  certifi- 
cate of  one  hundred  shares  of  stock  in  said 
company,  which  said  company  was  represented 
to  her  oy  the  said  Tyler,  its  president,  to 
be  in  a  flourishing  condition,  when,  in  fact,  it 
was  insolvent,  doth  so  decide,  and  having 
caused  a  statement  to  be  made  and  filed, 
marked  (B.  T.),  showing  how  the  fund  of 
$176.24  in  the  Merchants'  National  Bank  of 
rachmond  to  the  credit  of  this  cause  should  be 
distributed,  doth  adjudge,  order,  and  decree 
that  M.  F.  Pleasants,  the  clerk  of  this  court, 
do  draw  a  check  upon  the  said  fund  to  the 
credit  of  the  court  in  this  cause  in  the  Mer- 
chants' National  Bank  of  Richmond,  in  his 
own  favor,  for  the  sum  of  $88  in  full  of  his 
fees  and  char^  in  this  cause,  and  a  che<^ 
upon  the  said  fund  in  favor  of  W.  W.  Heniy, 
attorney  for  Sarah  C.  Savage,  for  $50,  the 
amount  of  cost  paid  by  the  plaintiff  in  this 
case,  and  that  he  do  check  upon  the  said  fund 
for  the  balance  thereof,  to  wit,  $88.24,  in  favor 
of  the  said  W.  W.  Henry,  attorney  for  Saiah 
C.  Savaire,  of  which  $20  is  the  docket  fee  taxed 
for  plaintiff's  attorney,  and  $18.24  shall  be  a 
credit  upon  the  said  claim  of  the  plaintiff  for 
ten  thousand  dollars;  and  the  court  doth  further 
adjudge,  order,  and  decree  that  the  defendant 
John  Tyler,  do  pay  to  the  plaintiff,  Sarah  C. 
Savage,  ten  thousand  dollars,  with  interest 
thereon  at  the  rate  of  six  per  centum  per  an- 
num, from  the  19th  day  of  May,  1884.  till  paid, 
subject  to  a  credit  of  $18.24  as  of  this  day,  and 
that  the  plaintiff  be  at  liberty  to  sue  out  exe- 
cution for  the  same;  and  the  report  of  the 
master  is  confirmed  in  all  other  respects." 

The  court  thus  distributed  a  fund  of  $176.24 
[171.24 ?1  in  its  hands,  the  proceeds  of  the  prop- 
erty of  tne  corporation,  by  paving  to  the  clerk 
$88  for  fees,  and  to  the  plaintiff's  attorney  $50 
for  costs,  and  $20  as  a  docket  fee,  and  the  re- 
mainder, $18.24,  as  a  credit  on  the  claim  of 
the  plaintiff  for  $10,000;  and  then  it  ordered 
the  defendant  T^ler  to  pay  to  the  plaintiff 
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$10,000,  with  interest  at  six  per  cent  from  Maj 
19,  1884,  subject  to  a  credit  of  the  $18.24.  a« 
of  the  date  of  the  decree.  From  this  decree, 
Tyler  appealed  to  this  court 

It  is  assigned  for  error  (1)  that  the  lecoid 
does  not  present  a  case  for  the  exercise  of  jur- 
isdiction in  equity;  (2)  that  the  decree  is  outside 
of  the  case  made  in  the  bill,  which  is  tor  the 
enforcement  of  the  corporate  liability  of  the 
Virginia  Oil  Ck)mpany;  (8)  that  the  evidenoe 
does  not  warrant  the  imputation  of  fraud  to 
the  defendants  Tyler  and  the  Yirx;ioia  Oil 
Company;  and  (4)  that  the  decree  is  devoid  of 
support  m  the  record. 

(1)  It  is  contended  that  the  only  ground  oa 
which  the  biU  can  be  supported  agiunst  Tyler 
is,  that  it  contains  averments  to  the  effect  that 
he  is  indebted  to  the  corporation  on  account 
of  his  stock  in  it;  that  what  is  thus  owed  by 
him  is  a  part  of  its  assets;  and  that  the  plainiiil 
has  an  equity  to  com  pel  payment  of  the  amount 
thus  due,  and  to  subject  it  to  her  claim  for 
damages  against  the  corporation.  It  is  con- 
tended that,  stripped  of  those  averments,  the 
bill  is  nothing  more  than  a  declaration  in  an 
action  on  the  case,  at  law,  for  the  recovery  of 
damages  for  a  false  representation;  that,  as  the 
case  stands  in  the  record,  with  reference  to 
Tyler,  it  is  wholly  destitute  of  equity,  and 
therefore  the  court  decreed  on  a  case  that  was 
beyond  its  jurisdiction;  that  the  only  equity 
which  the  plaintiff  pretended  she  bad  againsi 
Tvler  was  to  compel  him  to  pay  in  money  for 
h&  stock  in  the  company,  it  being  averred  that 
what  had  been  claimed  to  be  a  payment  for  the 
stock  was  largely  fraudulent  and  fictitious; 
that  the  master  did  not  find  that  the  stock 
issued  to  T.vlcr  was  not  fully  paid  for,  and, 
the  plaintiff  having  excepted  to  the  report, 
because  the  master  did  not  so  find,  the  court 
confirmed  his  report  in  that  respect;  that,  as 
the  plaintiff  took  no  appeal,  the  case  was  thus 
left  destitute  of  equity  against  T^ler,  and  the 
bill  should  have  been  dismissed;  and  reference 
is  made,  under  this  head,  to  the  cases  of  BumeU 
v.  Clark,  11  U.  S.  7  Cranch.  69,  89  [8:  271, 
2791;    T/iompsoH  v.  Central  Ohio  R  Co,  78  U. 


S.  6  Wall.  137  [18:  7651;  Phmit  MuLUInt. 

U.  S.  18  Wall.  616  [20:  5011; 
Parkersburg  v.  Brown,  106  U.  S.  487,  6dO 


Co,  V.  BaiUy,  80 


[27:  2B8,  248];  Bmtard  ^.  BmiUm,  119  U.  S. 
847,  852  [80:  451,  4581;  Kramer  t.  Ookn,  (119 
U.  a  855,  857  [80:  8^,  440];  and  U.  S.  Rev. 
Stat  §  728. 

The  bill  set  out  a  case  of  fraud  practioed 
upon  the  plaintiff  by  Tyler,  in  that,  in  order 
to  induce  her  to  purchase  the  $10,000  of  sto<^, 
he,  as  president  of  the  company,  sent  to  her 
the  letter  of  April  10,  18»4,  upon  the  states 
ments  in  which  she  relied  and  had  a  right  to 
rely.  It  was  alleged  in  the  bill  that  the  letter^ 
both  by  its  statements  and  its  omissions,  wet 
false  and  deceitful,  and  operated  as  a  iraod 
upon  the  plaintiff,  and  that,  $10,000  having 
been  obtained  from  her  unlawfully,  by  the 
misrepresentations  of  the  affairs  of  the  company 
by  Tyler,  its  president  and  duly  authorized 
agent,  and  having  ^ne  into  its  treasury  and 
been  expended  by  it,  that  sum  was  justly  due 
her  by  Tyler  and  the  company,  with  interest, 
and  she  had  a  right  to  require  all  the  proper 
assets  of  the  company  to  be  gotten  in  and  ap- 
plied to  the  debts  doe  to  her  and  others;  that 
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the  oompany  was  iDsolvent:  and  that  a  receiver 
oui^ht  to  be  appointed  for  it 

Tbe  bill  also  required  from  the  defendaDts 
tcswers  to  tbe  iDterrogatories  whicb  it  con- 
uioffd.  Tyler  and  Otiey,  in  their  answers  to 
tbe  interrogatories,  referred  to  tbe  books  of  the 
company  as  containing  the  facts  which  would 
|iTe answers  to  those  interrogatories;  and  Tyler, 
va  his  testimony,  referred  to  the  books  as  show- 
ing the  facts  in  regard  to  the  condition  of  the 
coiapany  on  June  1,  1884.  The  information 
obiaioea  from  the  answers  to  the  intcnoga- 
tories  and  from  the  proofs  in  the  books  showed 
the  insolyent  condition  of  the  company  on 
Jnoe  1, 1884,  and  that,  as  the  master  reported, 
it  was  at  that  date  bankrupt  Tyler  must  be 
held  to  have  had  Knowledge  at  that  time  of 
tbe  condition  of  the  company,  as  he  was  its 
president  and  commenced  keeping  its  books 
about  March,  1883;  and  be  is  chargeable  with 
knowledge  of  the  facts,  reported  by  the  master, 
that  of  the  $10,000  paid  by  the  plaintiff  he 
leceiyed  personally  the  benefit  of  $6,200.  The 
recovery  by  the  plaintiff  thus  depended  largely 
on  the  information  in  the  possession  of  the 
companv  and  of  Tvler,  and  which  was  sought 
for  by  the  bill;  and  an  application  of  the  assets 
of  the  company,  to  replace  such  of  the  money 
paki  by  the  plaintiff  as  had  been  used  by  it, 
was  necessary  before  Tvler  could  be  made 
responsible  individually  for  what  the  assets  of 
the  company  would  not  pay. 

Thus  there  were  in  the  case,  as  ingredients 
to  support  the  jurisdiction  of  equity,  discovery, 
•ceount,  fraud,  misrepresentation,  and  con- 
cealment Story,  Eq.  Jur.  ^§  64A;,  67,  184, 
191:  Jone$  v.  Botles,  76  U.  S.  9  Wall.  864,  869 
[19:  786].        ^ 

Under  section  728  of  the  Revised  Statutes, 
fht  /emedy  at  law,  in  order  to  exclude  equity, 
1D118^  be  as  practical  and  as  efficient  to  the  ends 
of  justice  and  its  prompt  administr  tion,  as  the 
remedy  in  equi^r.  R^ee  v.  Grunap,  28  U.  S. 
8  Pet  210.  215  f7:  665,  657);  Phcmix  Mut,  L. 
Im,  Co.  V.  BailBy,  80  U.  S.  18  Wall.  616,  620 
[30:  502]. 

In  RtMOi  V.  Clark,  11  U.  S.  7  Cranch,  69, 
80  [3:  271 ,  279],  the  bill  was  one  for  discovery, 
and  the  answer  disclosed  nothing,  the  plaintiff 
lupporting  his  case  by  testimony  in  his  own 
possession.  In  the  case  now  before  us,  discov- 
ery was  only  one  of  the  grounds  of  jurisdiction, 
•lid  tbe  answers  to  the  bill  disclosed,  throu£;h 
tbe  books  of  the  company,  facts  which  £e 
pkinliff  sought  to  discover. 

In  Parkertburg  v.  Brmon,  106  U.  8.  487,  500 
[37: 288, 248],  it  was  held  that  there  was  a  plain, 
adequate,  and  complete  remedy  at  law  for  the 
lehef  ^nted  by  the  decree.  In  tibe  present 
caae,  discovery  was  prayed  for  and  made,  the 
tllahs  of  an  insolvent  corporation  were  settled 
op,  tbe  subscription  to  stock  made  by  the  plain- 
till  was  substantially  canceled,  part  of  the 
proceeds  of  the  assets  of  the  company  were  ap- 
I>lied  to  the  repayment  of  the  $10,000,  and  a 
decree  for  the  Imlance  was  made  against  Tyler, 
the  agent  of  the  company,  who  had  committed 
Uie  fraud. 

In  Butard  v.  EousUm,  119  TJ.  S.  847  [80: 
451],  the  ruling  was,  that  a  coort  of  equity 
woold  not  sustain  a  bill  in  a  case  of  fraud,  to 
obtain  onlv  a  decree  for  the  payment  of  money 
by  way  of  damages,  when  the  like  amount 
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might  be  recovered  in  an  action  at  law;  and 
that,  if  a  bill  in  equity  showing  ground  for 
legal  and  not  for  equitable  relief,  prayed  for  a 
discovery  as  incidental  only  to  the  relief  sought, 
and  tbe  answer  disclosed  nothing,  bat  the 
plaintiff  supported  tbe  claim  by  independent 
evidence,  the  bill  ought  to  be  dismissed,  with- 
out prejudice  to  an  action  at  law. 

In  Kramer  v.  Cohn,U9  U.  S.  855  [80:  489], 
the  ruling  wns,  that  a  bill  in  equity  by  an  as- 
signee in  baokrupicy  a^ninst  tbe  bankrupt  and 
another  person,  alleging^  that  the  bankrupt 
with  intent  to  defraud  ms  creditors,  concealed 
and  sold  his  property,  and  invested  the  pro- 
ceeds in  a  business  carried  on  by  him  in  Uie 
name  of  the  other  defendant,  should,  on  a  fail- 
ure to  prove  the  latter  alle&ration,  be  dismissed 
without  prejudice  to  an  action  at  law  against 
the  bankrupt 

The  present  case  is  not  within  the  rulings  in 
the  cases  thus  referred  to. 

Moreover,  the  objection  now  made  to  tbe 
jurisdiction  in  equity  was  not  raised  in  the 
court  below,  by  answer  or  otherwise.  It  is  said 
in  Tliompson  v.  Central  Ohio  R,  Co.,  78  U.  8.  6 
Wall.  184,  187  [18:  765,  767],  that  usually, 
where  a  case  is  not  cognizable  in  a  court  of 
equity,  the  objection  is  interposed  in  tbe  first 
instance,  but  that  if  a  plain  defect  of  jurisdic- 
tion appears  at  the  hearing  or  on  appeal,  a 
court  of  equity  will  not  make  a  decree.  The 
present  case,  as  before  demonstrated,  so  far 
from  showing  a  p'ain  defect  of  equity  juriciiio- 
tion,  is  a  case  for  its  exercise. 

In  recent  cases  in  this  court  tbe  subject  of 
the  raising  for  the  first  time  in  this  court  of  the 
question  of  want  of  jurisdiction  in  equity  has 
been  considered.  In  Beynes  v.  Dumont,  180 
U.  S.  854,  895  [82:  984,  945],  it  was  said  that 
the  court  for  its  own  i)rotection,  might  prevent 
matters  properly  cognizable  at  law  from  being 
drawn  mto  chancery  at  the  pleasure  of  the 
parties  interested,  but  that  it  by  no  means  fol- 
lowed, where  the  subject-matter  belonged  to 
that  class  over  which  a  court  of  equity  had 
jurisdiction,  and  the  objection  that  the  com- 
plainant had  an  adequate  remedy  at  law  was 
not  made  until  the  hearing  in  the  appellate 
tribunal,  that  the  latter  cotild  exercise  no  dis- 
cretion in  the  disposition  of  such  objection; 
and  reference  was  made  to  1  Daniell,  Ch.  Pr. 
(4th  Am.  ed.)  555;  Wyle  v.  Coie,  56  U.  S.  15 
How.  415, 420  [14: 758, 755];  Odriehi  v.  Spain, 
82  U.  S.  15  Wall.  211  [21:  48],  and  Lewis  v. 
Cocks,  90  U.  8.  28  Wall.  466  [23:  70].  To  the 
same  effect  are  Hilbourn  v.  Sunderland,  130 
U.  S.  505, 514  [82: 1005. 1008];  Brwen  v.  Lake 
Superior  Iron  Ch,  184  U.  8.  580,  585,  586  [88: 
1021,  1024.  1025];  and  Allen  v.  PuUman'e 
Palace  Car  Co.  189  U.  S.  658,  662  [85:  808, 
8051. 

(2)  As  to  the  decree  being  outside  the  case 
made  in  the  bill,  we  think  the  allegations 
of  the  bill  as  to  the  fraud  are  adequate, 
and  that  the  statement  of  the  decree  that 
the  company  was  represented  to  the  plain- 
tiff by  Tyler,  its  president,  to  be  in  a  flourish- 
ing condition,  when  in  fact  it  was  Insolvent,  ia 
a  sufficient  support  of  the  allegations  of  fraud 
made  in  the  bill. 

The  averment  of  the  bill  that  tbe  $10,000 
was  justly  due  to  the  plaintiff  by  Tyler  and  the 
company,  because  that  sum  was  unlawfully 
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obtained  from  ber  by  tbe  misrepreseDtatioDSof 
the  alEain  of  tbe  company  by  Tyler,  who  was 
its  {Hresident  and  dmy  authorized  agent,  and 
because  that  sum  went  into  the  treasury  of, 
and  was  expended  by  tbe  company,  is  a  dis- 
[98]  tinct  allegatu>n  that  the  $10,000  was  justly  due 
to  her  by  TVler.  The  further  ayerment  that 
tbe  plaintiff  had  a  right  to  require  all  the 
proper  assets  of  the  company  to  be  eotten  in 
and  applied  to  the  liquidation  of  the  debts  due 
to  her  and  others,  is  merely  an  allegation  that 
her  first  claim  was  to  have  the  assets  of  the 
company  applied  to  nay  her,  and  that  beyond 
that  she  had  a  claim  against  Tyler  personally 
for  the  deficiency  in  such  assets.  There  was  a 
deficiency  in  the  assets  of  the  company,  and  tbe 
decree  against  Tyler  was  only  for  such  de- 
ficiency. • . 

The  relief  against  Tyler  was  properly  grant* 
ed  under  the  prayer  of  the  bill  for  general  re- 
lief. It  was  consonant  with  the  facts  set  out 
In  the  bill  as  a  ground  of  relief  against  Tyler 
personally,  and  it  was  relief  ain'eeable  to  the 
case  made  by  the  bilL  Story,  Eq.  PI.  ^  40  etc. ; 
Tayloe  v.  Merchants  F.  Ins.  (^.  50  D .  S.  9  How. 
890,  406  [18:  187,  198].  The  bill  could  not 
have  been  successfully  demurred  to  for  multi- 
fariousness. 

As  to  tbe  assignments  of  error  (3)  and  (4)  we 
are  of  opinion,  without  discussing  the  evidence 
in  detail,  that  it  sustains  the  report  of  the 
master  and  the  decree.  The  master  reported 
that  on  June  1,  1<$B4,  the  company  had  lost  its 
entire  cash  paid  stock  and  was  largely  in  debt 
besides:  that  the  formulas  and  recipes  pur- 
chased for  $8,486.84  were  then  and  ever  since 
bad  been  witbout  value,  or  at  least  unsalable; 
and  that,  in  a  word,  ttie  company  was  bank- 
rupt. These  findings  were  not  excepted  to  by 
Tyler  or  tbe  company.  A  large  part  of  tbe 
money  which  Tyler  had  loaned  to  the  company 
was  repaid  to  him  out  of  the  $10,000  paid  by 
the  plaintiff.  Tyler's  letter  to  the  plaintiff  of 
Apm  10, 1884,  in  sayinff,  **  The  last  dividend 
that  was  d^ared  waa  a  7  per  cent  semi-annual 
The  fiscal  year  ends  on  the  first  of  June," — was 
calculated  naturally  to  produce  the  impression 
upon  the  plaintifPs  mind  that  the  last  dividend 
was  declared  on  the  lat  of  June,  1888,  whereas 
the  last  dividend  was  Jane  1. 1882.  It  must 
be  inferred  that,  if  tbe  plaintiff  bad  been  in- 
formed that  no  dividend  had  been  declared 
since  June  1, 1883,  she  would  not  have  sub- 
scribed for  the  stock.  This  suppression  of  a 
material  fact,  which  Tyler  was  bound  in  good 
faith  to  disclose,  was  equivalent  to  a  false 
representation.  Stetoart  v.  Wyoming  Cattle 
[99]  Banche  Co.  128  U.  S.  888,  888  [82:  489,  441]. 
Tbe  effect  of  the  fraud  committed  by  Tyler 
inured  directly  to  his  personal  advantage. 
Not  only  was  he,  as  a  large  stockholder  and 
salaried  officer,  benefited  by  tbe  plaintiff's  pay- 
ment into  tbe  treasury  of  the  company  of  the 
$10,000,  but,  as  already  shown,  $6,200  of  that 
sum  went  directly  to  his  benefit,  and  the  re- 
mainder, he  testifies,  went  to  Uie  purchase  of 
material  and  ordinary  expenses  of  tbe  com- 
pany. The  latter  amount  enabled  the  com- 
pany to  continue  paying  to  Tyler  bis  lalaiy  for 
some  time  Icisger. 

uecree  e^ffwrmstu 
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(See  S.  C  Beporter*s  ed.  as-llOD 

Illinois  law  as  to  new  trial  in  ^iment- 
removed  to  federal  court— Oireuit  Oauri,\ 
governed  by  state  statute— entering  jvdgnunt 
qfter  review  by  this  court 


h  Ibe  statute  of  nilDOls  confers  a  riffht  to  a 
trial  m  ejectment,  not  only  wben  tbe  ifodgmeol 
Is  rendered  upon  default  or  verdict,  but  mkao 
where  It  is  entered  upon  the  mandate  of  an  ap- 
pellate courts 

2.   The  riffht  to  a  second  trial  In  an  action  of  cijeci- 
ment  exists  in  Illinois  when  the  actkm 
menoed  in  a  state  court,  and  for  good 
moved  to  a  court  of  the  United  States^ 

a.  When  an  action  of  ejectment  Is  tried  In  a  Cto- 
cuit  Court  of  the  United  States  aooordinir  to  the 
statutory  mode  of  proceeding,  t^at  court  Is  wow- 
emed  by  the  provisions  concerning  new  trials  of 
the  state  statute. 

4.  Inordinary  cases,  a  new  trial  cannot  be  granted 
by  the  court  below  in  entering  the  Judgment  of 
the  Supreme  Court  But  this  rule  cannot  apply 
to  an  action  of  ejectment,  where  the  party  Is  en- 
titled by  the  law  of  the  State  in  which  tbe  aottos 
arose  to  a  new  trial  without  showing  cause,  and 
In  regard  to  which  the  trial  court  poaaeaMB  no 
discretion. 

[No.  1418] 

Argued  Jan,  U,  1892.    Decided  Feb.  1.  189t. 

ON  A  certificate  from  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Seventh  Cir- 
cuit, certifying  the  question  to  this  court 
whether  the  court  below  has  power  to  set  aside 
the  judgment  entered  pursuant  to  tbe  mandate 
of  Uds  court,  and  to  grant  defendant  a  new 
trial,  as  of  course,  and  simply  upon  tbe  pay- 
ment of  costs,  as  provided  in  the  statutea  in 
Illinois,  relating  to  the  practice  in  action  ol 
eiectment.  Question  ordered  to  be  certified  in 
the  aflElrmative. 

For  former  report  of  this  case  in  this  court* 
see  140  U.  S.  406,  L.  ed.  85:  442. 

Sutement  by  Mr.  Justice  Field: 
The  defendant  in  error,  Charles  H.  Mitcb^ 
as  plaintilT,  commenced  an  action  of  ejtctaaent 
In  a  state  court  of  Illinois,  to  recover  certain 
described  premises  situated  in  that  State, 
gainst  Jabes  O.  Smale  and  others,  which  ao- 
tton  was  afterwards  on  sufficient  grounds  re- 
moved to  tbe  Circuit  Court  of  the  Dnited  States 
for  the  Northern  District  of  Illinois.  Issue  be- 
ing Joined  In  the  action,  it  was  tried  hj  tbe 
court  without  a  Jurv,  and  upon  the  facta  found 
Judgment  was  rendered  on  February  1,  18M, 

Iloxm.—AMtovah0na  SudommtatlawinefeetmemS 
wQl  be  enjoined  hyabiHin  eqiOtih  see  noU  to  Darti 
▼.  TUeston,  U:  861 

That  court  wUl  not  restore  possession  on 
«(f  ths  rstit,  see  note  to  Smith  v.  Tralme,  9:  W. 

As  to  mesne  proltts^  when  rseoosratU^  see  note  ta 
GreeQT.BIddle,5c647. 

Astorsqutsltes  cfad9srss  pomwlcm,  see  noimSo 
Bloard  T.  Williams,  5c  M,  and  Bwlng  v.  Bone^ 
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im  faTor  of  the  plaintifl  for  a  portion  of  the  de* 
maoded  premises  and  in  favor  of  the  defend- 
aou  for  the  resldoe.  Judi^ment  being  entered 
cbereon,  the  case  was  brought  to  this  court  on 
a  writ  of  error,  and  on  May  11, 1891,  the  Judg- 
ment was  TevcTsed  and  the  cause  remanded  to 
the  Circuit  Court  with  directions  to  enter  iudg- 
ment  for  the  pl^tifl  in  conformity  with  the 
opiDion  of  this  court.  (140  U.  8.  406  [85: 442]). 
According  to  that  opinion,  the  plaintiff  was  en- 
titled to  recover  a  greater  quantity  of  land  than 
that  described  In  the  judgment  reversed.  The 
declaration  contained  two  counts,  each  describ- 
ing a  portion  of  the  demanded  premises,  and 
the  ofrinioD  directed  that  a  general  Judgment 
be  entered  for  the  plaintiff  for  the  property 
described  in  both  counts.  The  Judgment  was 
leveraed  accordingly,  and  the  cause  remanded 
with  instructions  as  above  mentioned.  The 
mandate  of  the  court  issued  thereon  followed 
the  Judgment;  and  was  filed  in  the  court  below 
Jnne  8,  1891;  and  that  court,  in  obedience 
thereto,  on  the  12th  of  June  following,  entered 
a  judgment  in  favor  of  the  plaintiff  for  the 
premises  described,  and  ordered  a  writ  of  pos- 
session to  be  issued. 

On  the  following  day,  June  18, 1891,  the  de- 
fendants moved  the  court  to  vacate  the  Judg- 
ment thus  entered^  and  to  grant  them  a  new 
trial  under  the  statute  of  Illinois,  all  costs  of 
the  action  having  been  previously  paid;  but 
the  court,  after  hearing  argument  thereon,  de- 
nied the  motion,  and  to  its  ruling  the  defend- 
ants excepted. 

To  review  this  ruling  the  defendants,  in  Sep- 
tember, 1891,  sued  out^a  writ  of  error  from  the 
Circuit  Court  of  Appeals  for  the  Seventh  Cir- 
enit,  returnable  in  October  following,  and  as- 
ogned  as  error  the  refusal  of  the  Circuit  Court 
to  vacate  the  Judgment  entered  on  June  12, 
1891.  and  grant  a  new  trial  under  the  statutes 
of  Illinois,  the  costs  having  been  paid,  and  the 
motion  inade  in  open  court  within  one  year 
from  the  rendition  of  the  judgment,  and  the 
defendants  never  having  had  a  new  trial  in  the 
cause  as  provided  for  by  that  statute. 

The  case  being  brought,  upon  this  writ  of 
error,  before  the  Circuit  Court  of  Appeals,  was 
beard  on  October  5,  1891,  and  the  question 
arose  as  to  the  power  of  the  court  below  to  set 
ll|i  aside  and  vacate  the  Judgment  entered  on  June 
18, 1891,  pursuant  to  the  mandate  and  opinion 
el  the  Supreme  Court  of  the  United  States,  and 
to  grant  the  defendants  a  new  trial,  as  of  course, 
va  simply  upon  the  payment  of  costs,  as  pro- 
vided in  the  statutes  of  Illinois  relating  to  the 
practice  in  actions  of  ejectment  The  court 
hebg  advised,  it  was  ordered  that  the  question 
be  certified  to  the  Suprime  Court  of  the  United 
States  pursuant  to  the  sixth  section  of  the  Act 
esUblishiDg  Circuit  CourU  of  Appeals.  (26 
Stat  at  L.  828.) 

On  the  bearing  in  theCircuit  Court  of  Appeals 
ttie  circuit  Judge  did  not  sit,  but  the  court  which 
made  the  otder  was  held  by  the  circuit  Justice 
tod  the  district  Judge  for  tbe  northern  district 
of  Illinois,  who  had  been  assigned  to  sit  as  a 
member  at  that  court  Upon  this  certificate 
tbe  easels  now  before  this  court  for  hearing. 

The  provisions  of  the  law  of  minois  relating 
to  ejectment  are  contained  in  sections  84  and  80 
ofdiapter  45  of  the  Revised  Sututes  of  that 
State.    Th^  are  as  follows: 
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"84.  Every  judgment  in  the  action  of  eject- 
ment shall  M  conclusive,  as  to  the  title  estab- 
lished in  such  action,  upon  the  party  against 
whom  the  same  is  rendered,  and  aiminst  all 
parties  claiming  from,  through  or  uiider  such 
party,  by  title  accruing  after  the  commence- 
ment of  such  action,  subject  to  the  exceptions 
hereinafter  named. 

"85.  At  any  time  within  one  year  after  a 
judgment,  either  upon  default  or  verdict  in 
the  action  of  ejectment,  the  party  against  whom 
it  is  rendered,  his  heirs  or  assigns,  upon  the 
payment  of  all  costs  recovered  therein,  shall 
be  entitled  to  have  the  judgment  vacated,  and 
a  new  trial  granted  in  Uie  cause.  If  the  costs 
are  {udd  and  the  motion  Uierefor  is  filed  in 
vacation,  upon  notice  thereof  being  given  to 
the  adverse  party  or  his  agent  or  attorney,  or 
tbe  officer  having  any  writ  issued  upon  such 
judgment  all  further  proceedings  shall  be 
stayed  till  otherwise  ordered  by  the  court  Tbe 
court,  upon  sul>sequent  application,  made  with- 
in one  year  after  the  rendering  of  the  second 
Judgment  in  said  cause,  if  satiraed  that  Justice 
will  thereby  be  promoted,  and  the  rights  of  the 
parties  more  satisfactorily  ascertained  and  es-  [102] 
tablisbed,  may  vacate  the  Judgment  and  grant 
another  new  trial;  but  not  more  than  two  new 
trials  shall  be  granted  to  the  same  party  imder 
this  section." 

Mes9n,  W.  C.  Goudy  and  John  L  Bennet$ 
for  plaintiffs  in  error. 

Mesars.  William  PreseoU,  William  If .  Booth, 
James  £L  Earlan  and  S.  S.  €hfegory  for  de- 
fendant in  error. 

Mr,  Justice  Field*  after  stating  the  case,  de- 
livered the  opinion  of  the  court: 

The  contention  of  the  plaintiffs  in  error  the 
defendants  below,  is  that  the  mandate  of  the 
Supreme  Court  was  fuUy  obeyed  when,  in  pur- 
suance thereof,  Judgment  was  entered  in  the 
Circuit  Court,and  that  they  have  the  same  right 
after  the  entry  of  that  Judgment  to  a  new  tml, 
according  to  the  provisions  of  the  statute  of 
Illinois,  which  they  would  have  had  if  the 
Circuit  Court  had  on  the  trial,  in  the  first  in- 
stance, rendered  such  judgment  On  the  other 
hand,  the  contention  of  the  defendant  in  error, 
the  plaintiff  below,  is  that  the  Judgment  entered 
by  direction  of  the  Supreme  Court  of  the 
United  States  is  final,  and  that  the  rieht  to  a 
second  trial  given  by  the  statutes  of  Illinois  to 
the  losing  party  in  ejectment  does  not  apply 
where  the  -judgment  against  such  party  is  en- 
tered by  direction  of  that  court  nnici 

It  is  insisted  at  the  outset  that  the  statute  of  *-  ^^^^ 
Illinois  confers  a  right  to  a  new  trial  in  eject- 
ment only  when  the  Judnnent  is  rendered  upon 
default  or  verdict  and  does  not  apply  to  cases 
where  it  is  entered  upon  the  mandate  of  an  ap- 
pellate court  the  latter  Judgment  not  behig 
within  its  language  or  intent  We  are  unable  to 
agree  in  this  respect  with  counseL  By  a  Judg^ 
ment  upon  a  verdict  the  statute  evidently  in- 
tended to  embrace  all  cases  where  the  decision 
upon  which  the  Judgment  was  entered  had 
been  given  upon  contestation,  as  distinguished 
from  one  upon  default;  and  the  reason  of  the 
law  is  as  applicable  to  all  Judgments  in  such 
cases  as  to  tbose  entered  upon  verdicts  of  a 
Jury.    Ohambertain  ▼.  MeOartif,  68  UL  262. 
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By  the  common  law  the  action  of  ejectment 
was  purely  one  of  possession,  and  as  it  pro- 
oeeded  upon  a  ficiilious  demise  between  ficti- 
tious parties,  its  determination  decided  nothing 
beyond  tbe  rierbt  of  the  plaintiff  at  the  date  of 
the  alleged  demise.  A  new  action  upon  tbe 
allegation  of  a  different  demise  mi^bt  immedi- 
ately be  instituted.  It  was  only  after  repeated 
yerdicts  in  such  cases  in  favor  of  the  plaintiff 
that  the  real  claimant  could  apply  to  a  court  of 
equity  to  quiet  the  possession  and  put  an  end 
to  the  fruitless  litigation  respecting  the  prop- 
erty. A  judgment  in  ejectment  in  an  action 
was  consequently  not  a  bar  to  a  second  action 
for  tbe  same  premises. 

Tbe  law  of  Ulinois  changes  this  rule  of  the 
common  law,  and  makes  a  judgment  in  tbe  ac- 
tion of  ejectment  conclusiye  as  to  the  title  es- 
tablished in  such  action  upon  the  party  against 
whom  it  is  rendered,  and  parties  claiming  un- 

ri061  ^'  ^'^  ^y  ^^®  arising  after  the  commence- 
^  ment  of  the  action,  subject  to  certain  exceptions 
named.  Those  exceptions  provide  in  two  cases 
for  a  second  trial  of  the  action.  One  is  after 
the  first  trial  and  judgment;  the  party  against 
whom  the  judgment  has  been  rendered,  or  his 
heirs  or  assigns,  is  entitled  to  have  tbe  jud|f- 
ment  set  aside  and  a  new  trial  granted  within 
one  year  from  tbe  date  of  the  judgment,  upon 
the  payment  of  all  costs  hi  the  action.  Tbe 
new  trial  in  such  case  is  a  matter  of  rigbt, 
upon  the  mere  application  of  the  party.  The 
other  is  after  tbe  second  trial  and  judgment; 
then  a  new  trial  ma^  be  granted,  upon  tbe  ap- 
plication of  tbe  losing  party,  if  the  court  is 
satisfied  that  justice  would  thereby  be  pro- 
moted, and  tbe  rigbts  of  the  parties  be  more 
satisfactorily  ascertained  and  established.  But 
only  two  trials  can  be  granted  to  the  same 
party. 

Tbis  absolute  right  of  a  party  against  whom 
a  judgment  in  ejectment  has  bieen  rendered  in 
such  cases  to  a  se«'Ond  trial,  upon  his  applica- 
tion and  payment  of  costs  in  the  act'i>n,  is  es- 
teemed in  Illinois  to  be  a  valuable  one.  The 
statute  which  authorizes  it  is  there  regarded  as 
conferring  a  substantial  right,  in  that  it  in- 
creases the  security  of  holders  of  real  property, 
that  in  case  their  title  is  brought  into  litigation 
it  will  be  more  fully  examin^  and  satisfacto- 
rily ascertained  and  establisbed  than  by  con- 
fining the  parties  to  a  single  trial,  as  in  otber 
controversies  except  where  another  trial  is 
ordered  for  cause.  In  the  courts  of  that  State 
this  right  is  secured  in  all  cases  of  ejectment. 
As  it  is  a  valuable  one,  tbere  would  seem  to  be 
every  reason  why  it  should  be  enjoyed  when 
the  action  was  commence  in  a  state  court,  and 
for  good  cause  removed  to  a  court  of  tbe 
United  States,  tbere  being  nothing  in  tbe  prac- 
tice of  tbe  latter  court  or  in  tbe  laws  of  Con- 
gress which  prevents  or  impedes  its  enjoyment. 
If  tbere  existed  any  such  objection  in  the 
practice  of  the  federal  courts,  or  in  any  law  of 
Congress,  as  prevents  the  trial  of  equitable  de- 
fenses to  an  action  at  law  wbich  are  allowed 
in  some  state  courts,  the  second  trial  in  eject- 
ment simply  upon  tbe  app  ication  of  tbe  party 
and  the  payment  of  the  costs  might  properly 
be  refused;  but  there  exists,  as  stated,  no  such 
objection.  It  is  not  tbe  purpose  of  tbe  statutes 
of  the  United  States,  which  authorize  the  re- 
moval of  causes  from  a  state  court  to  a  federal 


court,  to  deprive  either  party  of  any 
tin]  right,  but  to  secure  to  the  parties  aU  socb 
rigbts  wbich  could  be  claimed  in  the  state  courts 
when  capable  of  enforcement  under  the  settled 
federal  oractice. 

The  duty  of  tbe  federal  courts  to  follow  tbe 
practice  of  tbe  state  courts  in  cases  like  tbe 
present  one,  where  tbe  law  of  the  State  aQows 
a  new  trial  in  actions  of  ejectment  without 
showing  cause,  is  recognized  by  this  ooart  in 
Equator  Min,  <t  Brndt,  Co.  v.  HaO^  106  U.  8. 
86  [27: 114].  That  was  an  action  in  tbe  Cir- 
cuit Court  of  tbe  United  States  against  a  mioiog 
company  to  recover  possession  Si  a  sflver  mine 
in  Colorado.  Tbe  case  was.  by  agreemeDi  of 
parties,  submitted  to  the  judge  of  the  court, 
who  found  for  the  defendant  and  rendered 
judgment  in  his  favor.  Thereupon  Umb  phdn- 
tiffs  paid  tbe  costs  of  the  action  up  to  Uiat  time, 
and  under  the  provisions  of  a  section  of  tbe 
Code  of  Civil  Procedure  of  that  State  moved 
for  and  obtained  a  new  trial  without  showing 
any  cause.  At  a  subsequent  term  the  case  was 
a?ain  tried,  and  the  jury  returned  a  verdict  for 
the  plaintiffs,  on  which  Judgment  was  entered. 
Tiie  defendaut  then,  wiiboui  showinir  cause* 
moved  for  a  new  trial,  which  was  claimed  to 
be  a  matter  of  right  under  the  same  section  of 
the  Code  under  which  the  previous  new  trial 
had  been  granted.  The  Judges  of  the  coait 
were  divided  in  opinion  on  this  motion,  and 
certified  tbe  question  to  this  court.  Tbe  sec- 
tion of  the  Code  of  Colorado  under  which  the 
motion  was  made  was  as  follows: 

"Whenever  judgment  shall  be  reudered 
a^inst  either  party  under  the  provisioos  of 
this  chapter,  it  shall  be  lawful  for  tbe  perty 
against  whom  such  judgment  is  renderecU  hts 
heirs  or  assigns,  at  any  time  before  the  first  d«y 
of  the  next  succeeding  term,  to  pay  all  co<«is 
recovered  thereby,  and,  upon  application  of  tbe 
party  against  whom  the  same  was  rendered, 
bis  heirs  or  assigns,  the  court  shall  vacate  such 
iudgmeot  and  grant  a  new  trial  in  such  case; 
but  neither  party  shall  have  but  one  new  trial 
in  any  case,  as  of  right,  without  showing  cause. 
And  after  such  judgment  is  vacated,  the  cause 
shall  stand  for  trial  the  same  as  though  it  had 
never  been  tried." 

In  disposing  of  the  question  Vtr^  court  re- 
ferred to  the  fictions  in  the  action  ot  «> jectment 
at  common  law,  and  to  the  inconclusiveness  of 
the  results  of  such  actions,  and  observed  that 
this  form  of  action  had  been  abolished  in  some 
of  tbe  states,  and  that  in  abolishing  it  with  its 
accompanying  evils,  and  in  substituting  an  a<y 
tion  between  the  real  parties,  plaintiff  and  d»> 
fendant,  it  was  foimd  necessary  to  provide  a 
rule  on  the  subject  of  new  trials  in  actions  ood- 
cerning  the  titles  of  land.  While  these  pn^ 
visions,  said  the  court,  were  not  the  same  ia 
all  Slates,  it  was  believed  that  almost  all  of 
them  had  made  provision  for  one  or  more  new 
trials  as  a  matter  of  right  The  court  added: 
"We  are  of  opinion  that  when  an  action  of 
ejectment  is  tried  in  a  Circuit  Court  of  tbo 
United  States  according  to  the  statutory  modf 
of  proceeding,  that  court  is  governed  by  tbt 
provisions  concerning  new  tr^  as  it  is  by  tb« 
otber  provisions  of  the  state  statute.  There  ia 
no  reason  why  the  federal  court  should  disre^ 
gard  one  of  the  rules  by  which  the  state  Le9i»> 
lature  has  gusfded  the  transfer  of  tbe  posers 
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lioii  and  title  to  real  estate  witbiD  its  Jurisdic- 
tioQ.  MOet  T.  Caldwell,  09  U.  S.  2  Wall.  35 
[17:765]." 

That  decifiioD  goes  beyond  the  requirement 
ol  this  case,  for  ibat  action  was  commenced 
in  a  federal  court,  while  here  it  was  begun  in  a 
•ute  ooort,  and  subsequently  removed  to  the 
Circuit  Coun  of  the  United  States.  It  is  only 
necessary  to  bold  that  in  this  case  the  same 
right  to  a  second  trial  can  be  claimed  and  en- 
forced as  if  the  action  bad  never  been  thus  re- 
moved. 

Against  this  view  the  defendants  in  error 
dte  section  701  of  the  Revised  Statutes  of  the 
United  States,  which  prescribes  the  power  of 
the  Supreme  Court  in  reviewing  the  judgment 
of  inferior  courts  as  follows: 

"The  Supreme  Court  may  affirm,  modify, 
or  reverse  any  judgment,  decree,  or  order  of  a 
circuit  court,  or  district  court  acting  as  a  cir- 
cuit court,  or  of  a  district  court  in  prize  causes, 
lawfully  broucht  before  it  for  review,  or  may 
direct  such  judgment,  decree,  or  order  to  be 
rendered,  or  audi  further  proceediogs  to  be  bad 
by  the  inferior  court,  as  the  justice  of  the  case 
[109  may  require.  The  Supreme  Court  shall  not 
issue  execution  in  a  cause  removed  before  it 
from  such  courts,  but  shaQsend  a  special  man- 
date to  the  inferior  court  to  award  execution 
thereupon." 

They  «M;ntend,  the  Supreme  Court  hav- 
ing rendered  its  decision  and  remanded  the 
case  to  the  court  below,  with  directions  to  en- 
ter the  appropriate  judgment,  that  the  judg- 
ment thus  entered  becomes  in  substance  and 
effect  the  judgment,  not  of  the  court  to  which 
it  was  thus  remanded,  but  of  the  Supreme 
Court,  and  that  it  is  not  within  the  power  of 
the  lower  court  to  chance  its  results  or  direc- 
tions in  any  respect  undoubtedly,  in  ordi- 
nary cases,  a  new  trial  cannot  be  granted  by  the 
court  below,  except  for  good  cause,  and  in  the 
exercise  of  its  sound  jud^ent,  and  it  is  not 
within  its  power,  in  entennc  the  judgment  of 
the  Supreme  Court,  to  awara  a  new  trial;  and 
it  only  remains  to  carry  the  judgment  into  ex- 
ecution. 

But  this  role  caimot  applj  to  an  action  of 
ejectment,  where  the  partv  is  entitled  by  the 
law  of  the  State  in  which  the  action  arose  to  a 
new  trial  without  showing  cause,  and  in  re- 
gard to  which  the  trial  court  possesses  no  dis- 
cretion. The  judgment  entered  in  an  action 
of  ejectment  in  such  case,  by  direction  of  the 
Supreme  Court,  stands  subject  to  the  same 
control  by  the  lower  court  as  if  thus  rendered 
in  the  fir^t  instance. 

The  defendants  in  error  also  cite  in  support 
of  their  position  the  case  of  Ex  parte  Dubuque 
A  P,R.  Co.,  68  U.  S.  1  Wall.  69  [17:  614]. 
At  first  81^ ht  this  decision  would  seem  to  be 
an  authority  for  their  position,  but  upon  ex- 
amination it  appears  that  the  new  trial  there 
depended  upon  the  discretion  of  the  court,  and 
that  there  was  not,  as  mistakenly  stated,  any 
statute  at  that  time  in  Iowa  which  gave  the 
party  a  right  to  a  new  trial  as  a  matter  of 
course.  It  appears  from  the  record  in  that 
case,  that  after  the  mandate  had  gone  down, 
and  judgment  had  been  entered  in  obedience 
to  it,  affidavits  were  presented  and  a  motion 
made  for  a  new  trial,  which  was  granted  by 
the  court;  and  that  subsequently  a  mandate 
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was  issued  by  this  court  commanding  the  court 
below  to  vacate  the  order.  That  case,  there- 
fore, as  correctly  stated  by  counsel,  falls  with- 
in the  class  where  the  litigation  was  ended  with 
the  first  trial,  and  its  decision  does  not  apply  to 
those  cases  of  ejectment  where  more  than  one 
trial  is  directly  allowed  by  statute. 

Our  conclusion  is,  that  the  plaintiffs  in  error 
were  entitled  to  a  new  trial,  upon  their  applica- 
tion in  the  Circuit  Court  and  payment  of  costs, 
without  showing  other  cause  than  that  a  judg- 
ment was  entered  against  them  within  the 
year.  This  conclusion  will  be  certified  to  the 
Circuit  Court  of  Appeals, upon  which  that  court 
will  proceed  to  render  the  proper  judgment  in 
the  case  pendiog  before  it;  and  it  is  so  ordered. 
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(See  8.  a  Beporter*s  ed.  110-136.) 

Act  of  Congrese  in  regard  to  lotteries  eonetitu- 
tional — Congress  may  designate  what  sliaU  be 
excluded  from  the  mails — matter  injurious  to- 
public  morals— power  of  Congress — right  U^ 
operate  a  lottery—freedom  qf  ihe  press — abuse 
of  power, 

1«  Rev.  Stat.,  0  8894,  as  amended  b7  tha  Act  of 
Sept.  19, 1890,  ezoiudlnflT  from  the  mails  olrouiars,. 
adveridsementa,  etc,  conceminir  lotteries,  is  oon- 
stitutionaL 

2.  Under  the  power  vested  in  Congress  to  establish 
poetolttces  and  post-roads.  Congress  may  desig- 
nate what  may  be  carried  in  the  mail,  and  what 
excluded. 

8.  Congress  may  refuse  the  faotlities  of .  the  mails 
for  the  distribution  of  matter  deemed  Injurioua 
by  Congress  to  the  public  morals. 

4.  It  is  not  necessary  that  Congress  should  have 
the  power  to  deal  with  crime  or  immorality  within 
the  states  in  order  to  maintain  that  it  possessea 
the  power  to  forbid  the  use  of  the  mails  in  aid  of 
the  perpetration  of  crime  or  inunorality. 

5.  The  right  to  operate  a  lottery  is  not  a  funda- 
mental right  infringed  by  the  legislation  in  ques- 
tion; nor  can  Congress  be  held,  in  its  enactment, 
to  have  abridged  the  freedom  of  the  press. 

S.  That  power  may  be  abused,  furnishes  no  ground 
for  a  denial  of  its  existence,  if  government  Is  to 
be  maintained  at  aU. 

7.   It  must  be  left  to  Congress  in  the  exercise  of  a 
sound  discretion  to  determine  in  what  manner  it 
will  exercise  a  power  which  it  possesses. 
[Nos.  7,  8,  9,  original  J 

Argued  Nov,  16, 17, 1891,    Decided  Feb,  1, 1892, 

N  PETITIONS  for  writs  of  habeas  corpus. 
Denied, 


0 


NOTB.— .^  to  vohal  is  due  process  of  Uito,  see  note 
to  Pearson  v.  Yewdall,  24:  480. 

16th  Amendment  to  United  8taUs  OonstUution,  its 
conetruetion  and  effects  ao&  note  to  United  States  v. 
Reese,  £8:  668. 

Obstruelino  the  moO;  what  constitutes  the  offense^ 
see  note  to  United  States  v.  Kirby,  19: 178. 
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The  facto  are  stated  in  the  briefs  of  oounael 
as  follows: 

Statement  cf  the  eaee  in  Ebb  parte  Bapier, 
No,  7. 

The  prayer  of  this  petition  is  based  upon  the 
following  state  of  facts:  The  petitioner  who 
is  a  citizen  of  the  State  of  Alabama,  redding 
in  the  city  of  MobUe,  avers  that  he  has  been 
for  many  years  connected  with  the  printing 
and  publishing  of  the  Mobile  Daily  and  Weelf- 
ly  Register,  a  newspaper  which  has  been  pub- 
lished Id  the  city  of  Mobile  continuously  for 
more  than  sixty  years.  Such  newspaper  is 
now  published  by  the  Register  Company,  a 
corporation  existing  under  the  laws  of  Ala- 
bama, whereof  petitioner  is  president  and  gen- 
eral manager.  During  the  month  of  Septem- 
ber, 1890,  such  newspaper  was  published  as 
usual,  containing  an  adyertisement  of  the 
Louisiana  State  Lottery  Company,  which  for 
«ome  time  before  had  been  running  in  its  col- 
umns. An  issue  of  said  paper  containing;  such 
adyertisement  was  mailed  in  the  postoffice  at 
Mobile  during  said  month  of  September,  and 
after  the  approval  of  an  Act  to  amend  certain 
sections  of  the  Revised  Statutes,  and  for  other 

fmrposes,  generally  known  as  the  Anti  lottery 
aw.  On  the  6th  of  October,  1890,  a  postoffice 
insprcior  of  the  United  States  appeared  before 
a  commissioner  at  Mobile  and  made  affidavit 
•charging  petitioner  with  the  violation  of  section 
8894  of  the  Revised  Statutes  of  the  United 
States,  as  amended  on  the  19th  day  of  Septem- 
ber, 1890.  On  the  24th  of  November,  an  in- 
formation was  duly  filed  in  the  District  Court 
of  the  United  States  for  the  Southern  District 
<of  Alabama,  in  which  petitioner  was  formally 
^charged  with  the  alleged  offense  against  tbe 
postal  laws  of  the  United  States  already  refer- 
red to.  On  the  9ih  day  of  December  the  in- 
formation was  set  down  for  hearing,  and 
petitioner  not  appearinir.  a  eapuu  was  issued 
by  order  of  the  court,  directed  to  the  marshal, 
commanding  him  to  arrest  petitioner  and  bring 
him  before  the  court  On  the  same  day  the 
marshal  did  arrest  petitioner  under  such  writ, 
and  now  holds  him  in  custody.  While  so  held 
petitioner  moved  the  court  to  quash  the  infer 
mation  and  discharge  him  upon  the  ground 
that  the  matters  chtfged  do  not  constitute  a 
•crime  by  reason  of  the  fact  that  the  pretended 
statute  under  which  the  information  is  drawn 
is  unconstitutional  and  void.  That  motion 
was  refused  and  denied. 

Petitioner  avert  that  he  isnowin'the  custody 
•of  the  said  marshal  under  or  by  color  of  the 
authority  of  the  United  States;  that  he  is  ad- 
vised that  the  pretended  statute  under  which 
he  is  beine  proaecuted  and  held  is  void;  and 
that  the  sadd  District  Court  ia  without  Jurisdic- 
tion in  the  premises.  " 

Statement  tf  the  eaee  in  Ex  parte  Dupre, 
No.  S. 

The  petitioner  was  indicted  on  the  19th  dav 
of  February,  1891,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  for  mailing  a  newspaper  containing 
an  advertisement  of  a  lotteir,  contrary  to  the 
provisions  of  section  8894  of  the  Revised  Stat- 
utes of  the  United  States.  He  demurred  to  the 
indictment,  and  his  demurrer  was  upon  argu* 
ment  overruled,  and  he  was  ordered  to  plead 


thereto;  and  was  thereupon  surrendered  bv  bis 
bail  and  committed  to  the  custody  of  the 
United  States  marshal,  to  be  held  tmHH  dia^ 
charged  in  doe  course  of  law. 

He  thereupon  filed  his  petition  in  this  Ocurt 
prayinff  for  a  habeas  corpus  and  certiorari  to 
the  end,  that  he  might  be  discharged  from  his 
imprisonment  The  ground  of  his  petition  is 
that  the  statute  under  which  he  was  indicted  is 
unconstitutional  and  void. 

Statement  qf  the  eaee  in  Ejb  parte  Dupre^ 
No,  9, 

The  petitioner  was  indicted  on  the  20th  of 
February,  1891,  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Louisiana  for  mailing  a  letter  of  and  concern- 
ing a  lottery,  contrary  to  the  provisions  of  sec- 
tion 8894  of  the  Revised  Statutes  of  the  United 
States.  He  demurred  to  the  indictment,  and 
his  demurrer  was  upon  argument  overruled, 
and  he  was  ordered  to  plead  thereto;  and  was 
thereupon  surrendered  by  his  bail  and  com- 
mitted to  the  custody  of  the  United  States 
marshal,  to  be  held  until  discharged  in  due 
coursjje  of  law. 

He  thereupon  filed  his  petition  in  this  court 
prayinff  for  a  habeas  corpus  and  certiorari  to 
the  end  that  he  might  be  discharged  from  his 
imprisonment.  The  ground  of  hu  petidon  is 
that  the  statute  under  which  he  was  indicted  is 
unconstitutional  and  void. 

Jfr.Hannia  Taylor*  for  Rapier,  petitioner: 

It  is  the  du^  of  this  court  upon  this  petition 
to  award  a  wiit  of  habeas  corpus  unless  it  ap- 
pears from  the  petition  itself  that  the  party  is 
not  entitled  thereto. 

Rev.  Stat  ^  755;  B»  parU  MiXUgan,  71  U. 
8.  4  WalL  2  (18:  281);  Ez  parte  MObwm.  84 
U.  S.  9  Pet  704(9:  280);  Ex  parU  Watkine,  26 
U.  S.  8  Pet  198  (7:  650);  Ex  parU  T^sffy,  126 
U.  8.  804  (82:  408);  Ex  parte  Lange,  85  U.  8. 
18  Wall.  168  (21:  872);  Ebb  parte  Parke.  98  U. 
8.  18  (28:  787):  Ex  parte  SiAM,  100  U.  8. 
871  (25:  717):  Ex  parte  Bawtand,  104  U.  & 
604  (26:  861);  Ex  parte  Ourtie,  106  U.  &  871 
(27:  282);  Be  Ayere,  128  U.  8.  448,  456  (81: 
216,220);  Be  Sawyer,  lUV.  8.200,221^1: 
402,  409);  Harvey  v.  T^ler,  €9  U.  8.  2  WalL 
828,  845  (17:  871.  874):  Ex  parte  Fiek,  118  U. 
a  718, 718  (88:  1117, 1119.) 

The  orders  and  proceedings  of  an  inferior 
federal  court,  based  upon  an  unconstitatiooal 
Act  of  Congress,  are  void  for  want  <tf  Juris- 
diction. 

Ex  parte  Siebold,  100  U.  8.  871  (25:  717). 

A  party  need  not  pass  through  a  trial  and 
suffer  the  mockery  of  a  conviction  under  aaoh 
circumstances  as  a  condition  precent  to  an  ^>- 
plication  for  the  writ  of  habeas  oorpoa. 

Be  parte  Virginia,  100  U.  a  889  (25:  676h 
Ex  parte  Terger,  75  U.  8.  8  WalL  85  (19:  W). 

In  Ee  parte  Jaekeon,  96  U.  a  727  0^4:  877). 
the  liberty  of  the  press  was  not  involved. 

The  first  ten  amendments  embody  constltii- 
tional  limitations  upon  federal  power  in  favor 
of  fundamental  rights. 

Barron  v.  BaUimore,  82  U.  8.  7  Pet  2a 
(8:  672);  Fox  y.  Ohio.  46  U.  8.  5  How.  410 
(12:  218);  MedUuUee  d  T.  Bank  ▼.  Themae.  68 
U.  a  18  How.  884  aS:  460);  Tmii^iaiw. 
Pmneylvania,  74  U.  8.  7  Wall  821  (iO:  22|h 
V.  BUngie.  U6  U.  8.  262  (29:  615). 
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The  metning  of  ''dae  process  of  law,"  as 
Qsed  in  tlie  6th  Amendment,  and  that  of  the 
]aw  of  the  land,  which  is  its  equivalent  in 
many  of  the  state  constitutions,  must  be  sought 
in  tlie  stonr  of  the  great  charter  and  the  grants 
by  which  it  was  supplemented. 

Hare.  Am.  Const  Law,  Vol.  1,  681;  Kring 
▼.  Mismmri,  107  U.  8.  221,  229  (27:  506.  509); 
(jreen  v.  Shumicay,  89  N.  Y.  ^18,  421;  Ex 
parte  Wiletm,  114  U.  S.  417  (29:  89);  Maekin 
▼.  United  States,  117  U.  8.  848  (29:  909);  Kii- 
bourn  y.  Thompmm,  108  U.  8.  168,  181,  201 
<26:  377,  888,  890);  Munn  y.  lUinaie,  94  U.  8. 
118  (24:  77);  Palairefe  App.  67  Pa.  479; 
Cooky,  Ck>n8t.  lim.  72. 

The  political  censorship  of  the  press  perished 
forever  in  England  nearly  a  century  before  the 
American  Revolution;  no  attribute  of  political 
sovereignty  can  be  claimed  by  any  American 
State  which  at  the  time  of  the  revolution  was 
Dot  vested  either  in  the  crown  or  in  the  Par- 
liament. 

Martin  y.  WaddeU,  41  0.  8.  16  Pet.  410, 
416  (10:  1012,  1015). 

Press  offenses,  in  so  far  as  the  term  can  be 
used  with  reference  to  English  law,  are  tried 
and  puniahed  only  by  the  ordinary  courts  of 
tbe  conn tiT— that  is,  by  a  Judge  and  Jury. 

Dicov,  Law  of  the  Constitution,  247,  288, 
286,  285;  Odgen,  Ubel  and  81ander,  Intro. 
<lst  ed,)  12. 

At  the  common  law  lotteries  were  neither 
mala  prohibita  nor  mala  tn  $e. 

Caark.  Manual  of  Crim.  Law,  ^  1819, 1824; 
State  y.  Oarke,  88  N.  H.  884;  Act  of  19  Gko. 
m.,  chap.  21;  4  8har8wood,  Bl.  Com.  167, 
Chitty'a  note. 

In  the  English  colonies  in  America  the  right 
to  freedom  of  discussion — that  is  to  say,  the 
right  to  '^freedom  of  speech  or  of  the  presis" — 
passed  through  substantial^  the  same  process 
of  evolution  which  marked  its  growth  in  the 
mother  countiy. 

Cooley,  Const.  Lim.  (6th  ed.)  617,  518; 
Hutchinson,  Massachusetts  (2d  ed.)  257:  HU- 
dieth.  Hist,  of  U.  8.  1,  661;  2  Bancroft,  78; 
Tyler,  Hist,  of  Am.  Literature,  89,  112, 118. 

In  all  trials  for  criminal  libel  the  Juries  were 
the  judges  of  the  law  and  the  facts,  and  in  all 
the  provisions  of  the  state  constitutions 
devised  for  the  protection  of  freedom  of  dis- 
cussion the  existence  of  that  right  is  either  ex- 
pressed or  presupposed. 

P<eple  y.  OroeweU,  8  Johns.  Cas.  887-418; 
Beepuhliea  v.  Dennie,  4  Yeates,  267;  2  Story, 
Const.  610;  Cam.  v.  Standing,  8  Pick.  804. 

The  "freedom  of  speech  or  of  the  press"  is 
protected  by  the  1st  Amendment,  subject  to 
all  the  restraints  which  the  common  law  im- 
posed upon  that  freedom  at  the  time  of  its 
adoption. 

2  Bish.  Crim.  Law,  g  811;  (km.  y.  Bblmee, 
17  Mass.  886;  Com.  y.  Sharpleee,  2  8erg.  &  R. 
91;  BeU  y.  8taU,  1  Swan,  42. 

The  morally  or  immorality  of  the  publica- 
tioDs  should  be  submitted  to  the  Jury  under 
the  charge  of  the  court,  according  to  the  course 
of  the  common  law. 

Un$M  State$  y.  BaU,  11  Blatchf .  846;  United 
Staiet  y.  FMe,  18  Blatchf.  418;  United  States 
V.  Bennett,  16  Blatchl  848. 

Advertisements  a  vital  part  of  a  newspaper. 

Barriiony,  Plearee,  1  Foet.  &  F.  667;  Perret 
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I V.  2feiD  Orleans  Times  Newspaper,  25  La.  Ann. 
170:  Bobertsony.  Bennett,  12  Jones  &  8. 66;  Sim- 
mons V.  Holster,  18  Minn.  249;  Zier  v.  UoMin, 
88  Minn.  66;  HoUiday  y.  Onta/rio  M.  F.  1.  Co,  83 
U.  C.  Q.  B.  558;  Ex  parte  Jackson,  96  U.  8. 
727  (24:  877). 

Mr,  James  C*  Carter,  for  Dupre,  peti- 
tioner: 

The  power  of  Congress  is  limited  in  two 
ways:  First,  it  can  exercise  no  power  which 
has  not  been  conferred  upon  it  by  the  Consti- 
tution. Second,  it  cannot  exercise  tbe  powers 
which  have  been  thus  bestowed  in  ways,  or 
for  purposes,  which  the  Constitution  forbids. 

The  statute  in  question,  Rev.  Stat.  §  8894, 
is  invalid,  as  beinff  an  attempt  to  exercise 
power  not  conferred  upon  Congress. 

M'OuUoeh  V.  Maryland,  17  U.  8.  4  Wheat. 
816,  420  (4:  579,  605);  Minnesota  v.  Barber, 
186  U.  8.  818  (84:  45fiO;  Congressional  Globe 
1st  Sess.  24th  Cong.  vol.  8,  pp.  487,  441.  282, 
284;  Calhoun's  Rep.  Calhoun's  Work  N.  Y. 
1888,  vol  5,  page  190;  United  States  v.  Fox, 
95  U.  8.  670  (24:  588.) 

Congress  cannot  make  any  act  a  crime,  ud- 
less  it  is  in  some  manner  * 'necessary  or  prop- 
er,*' in  tbe  execution  of  its  own  powers  to  do  so. 

United  States  v.  Beese,  92  U.  8.  214  (24: 568); 
Dent  V.  West  Virginia,  129  U.  8.  114  (82:  628); 
Oummings  v.  Missouri,  71  U.  8.  4  Wall.  277 
(18:  256);  Me  parte  Garland,  72  U.  8.  4  Wall. 
888  (18:  868);  Fletcher  y.  Peck,  10  U.  8.  6 
Cranch,  87  (3:  162). 

If  the  manifest  purpose,  or  the  necessary 
effect  of  any  legislation  to  be  reach  an  end 
beyond  the  legislative  power,  it  is  condemned 
as  unconstitutional. 

New  York  City  v.  Miln,  86  U.  8. 11  Pet.  108 
(9:  648);  Passenger  Cases,  48  U.  8.  7  How. 
288  (12:  702);  Barbier  v.  ConnoOy,  118  U.  8. 
27  (28:  928);  Soon  Ming  v.  Crowley,  118  U, 
8.  708  (28:  1145);  Tick  Wo  y.  Hopkins,  US  U, 
8.  856  (80:  220):  Morgan's  L.  dt  T.  B.  d  S, 
S.  Co,  V.  Louisiana  Board  of  EeaUh,  118  U. 
8.  455,  462  (30:  287,  241);  Cuaehita  Packet  Co. 
V.  Aiken,  121  U.  8.  448  (80:  978);  Minnesota 
y.  Barber,  186  U.  8.  818  (84:  455). 

Applying  this  doctrine  to  the  statute  before 
the  court  and  inquiring  what  its  natural  and 
necessary  effect,  and  its  manifest  purpose  are, 
no  one  will  pretend  that  there  is  room  for 
doubt.  It  was  passed  simply  and  solely  for 
the  purpose  of  disfavoring,  and,  if  possible,  of 
suppressing  lotteries. 

Eg  parte  Jackson,  96  U.  8.  727  (24:  877); 
House  Rep.  No.  2844, 1st  Sess.  61  Cong. ;  Sen. 
Rep.  No.  1679,  Ibid. 

And  here  the  argument  upon  the  particular 
question  under  discussion  properly  closes;  for 
no  one  will  assert  that  Congr^  has  power  to 
suppress  lotteries  any  more  than  it  has  to  sup- 
press auy  other  employment  or  pursuit.  If 
Congress  had  enactea  a  law  directiy  forbidding 
under  penalties,  tbe  carrying  on  of  the  lottery 
business  in  any  State,  there  would  be  no  hesi« 
tation  in  any  court  in  declaring  it  to  be  uncon- 
stitutional; inasmuch  as  a  denial  of  mail 
facilities  to  persons  wishing  to  carry  on  any 
particular  pursuit,  must  oi  necessity,  so  far 
impede  it  as  to  greatly  abridge  the  extent  to 
which  it  may  be  carried  on,  and  in  many  in- 
stances render  it  impossible;  and  as  the  argu- 
ment under  notice  asserts  the  absolute  right 
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of  Couf^^eaa,  in  its  uncontrollable  discretion, 
to  refuse  the  facilities  in  any  case  and  such 
was  Mr.  Buchanan's  view,  (Cong.  Globe  App. 
1st  Sess.  24th  Con.  1886,  437},  it  involves  the 
assertion  that  Congress  has  the  right,  by  such 
acliou,  to  break  up,  or  impede,  any  business  or 
employment. 

CitizenB  Sav,  <k  L,  Auo.  v.  Topeka,  87  U.  S. 
20  Wall.  655  (22:  455). 

The  powers  conferred  upon  Congress  were 
mandatory,  and  the  actual  exercise  of  them 
was  contemplated  and  required.  And  such  ex- 
ercise was  to  be  for  the  equal  and  impartial 
benefit  of  all. 

Capen  v.  Fogter,  12  Pick.  485;  Ex  parte  Cur- 
tis, 106  U.  8.  871,  876  (27:  282,  286). 

Congress  has  no  power  to  exclude  matter 
concerning  lotteries  from  the  mails  on  the 
ground  that  the  circulation  of  such  matter 
would  have  an  immoral  or  injurious  tendency. 

The  real  power,  which  Congress  attempted 
to  exercise  was  to  hamper  and  impede,  and,  if 
possible,  to  destroy,  the  lottery  business. 

No  such  power  can  be  derived  from  any  ex- 
press lan^a^  in  the  Constitution,  nor  by  any 
]ust  implication  from  any  language  in  it;  the 
power  to  declare  such  acts,  crimes,  or  to  pun- 
ish them  as  such,  or  to  obstruct  and  impede 
them  because  they  are  crimes,  is  lodged  ex- 
clusively with  the  state  governments. 

United  Statei^  v.  Cruikshank,  92  U.  8.  542, 
550  (28:  588,  590). 

Whether  a  citizen  of  Louisiana,  or  of  Maine, 
majr  carry  on  the  lottery  business,  or  do  any 
act  in  the  transaction  of  any  business  with  a 
lottery,  must  therefore  depend  on  the  laws  of 
those  states  respectively.  Can  it  be  true  that 
the  theory  of  the  distribution  of  powers  and 
functions  between  the  states  and  the  general 
government  contemplates  that  a  State  may  per- 
mit a  lottery,  even  encourage  it  and  shape  its 
laws  to  that  end,  and  that,  at  the  same  time, 
the  general  government  mav  discourage  and 
impede  them  and  shape  its  kws  to  that  end, 
and  that  both  governments  would  at  the  same 
time  be  actiug  within  the  scope  of  their  au 
thority  and  the  action  of  either,  if  challenged 
in  this  court,  be  upheld. 

Where  Congress  cannot  by  direct  legislation 
pronounce  a  business  to  be  a  crime  and  punish 
it  as  such,  it  is  not  competent  to  Congress  to 
determine  it  to  be  a  crime,  and  to  depnve  it  of 
the  l)eneOt  of  the  mails  for  the  sole  purpose  of 
endeavoring  to  suppress  it 

Cooley,  Const  Lim.  208;  Taylor  v.  Ron 
County  Comrs,  28  OhioSt  22;  Paterson,  Lib- 
ertv  of  the  Press.  Lond.  1880,  60. 

The  preservation  of  the  powers  and  func- 
tions reserved  to  the  states  is,  in  the  view  of 
constitutional  Jurisprudence,  of  equal  import- 
ance with  the  preservation  of  those  bestowed 
upon  the  general  government  The  two  sys- 
tems stand  upon  an  exact  equality. 

Bufflngton  v.  Day,  78  XL  8.  11  Wall.  118 
(20:  1 J2);  Hannibal  dh  St.  J,  R  Co.  v.  Husen, 
95  U.  S.  465.  474  (24:  527,  581). 

As  to  all  crimes  which  are  mala  in  m,  and  as 
to  all  other  matters  which  by  the  (Constitution 
Congress  has  power  to  declare  to  be  criminal 
offenses  and  to  punish  them  as  such,  it  ii  the 
right  and  duty  of  the  government  to  act  as  a 
moral  agent,  and  to  grant  or  withhold  its  mail, 
or  other  facilities,  in  a  way  calculated  to  pro- 


mote such  a  moral  policy  as  it  may  approve. 
But  upon  all  other  subjects  the  right  to  exer- 
cise moral  control  is  lodged  exclusively  witb 
the  states. 

The  government  may  exclude  from  the 
mails  all  matter  promoting  such  acts  as  it  baa 
the  authority  to  declare  to  be  criminal  offenses 
and  to  punish  aasuch,  and  also  all  matter  pro- 
moting such  acts  as  were  at  the  time  of  the 
adoption  of  the  Constitution  regarded  as  mala 
in  se,  and  in  this  latter  class  the  offense  of  dr- 
culatine:  obscene  books  and  pictures  undoubt- 
edly falls.  This  was  a  well  known  offense  at 
common  law. 

Dugdale's  Caa.  1  Dears.  C.  C.  64,  75;  Holfa 
Laws  of  Libel,  78. 

Lotteries  and  dealing  with  lotteriea  are  not 
meUaime. 

Stone  T.  MiiHsiippi,  101  U.  8.  814.  821  (25: 
1079.  1081);  The  Antelope,  23  U.  8.  10  Wheat 
66  (6:  268). 

But  the  statute  in  question  is  invalid,  not 
only  for  the  reason  that  none  of  the  powers 
conferred  upon  Congress  were  sufficient  to  au- 
thorize it,  but  also  h^use  Congress  was  by  an 
express  restriction  upon  the  exercise  of  those 
powers,  prohibited  from  making  surh  a  law. 
It  is  a  law  abrid^ng  the  freedom  of  the  preat 
within  the  meaning  of  the  1st  Amendment 

What  liberty  of  the  press  imported  at  the 
time  of  the  adoption  of  the  federal  Constitu- 
tion, was  the  particular  liberty  of  the  press, 
which  was,  and  is,  protected  by  the  consiita- 
tional  safeguard. 

Liberty  of  the  press  imported  tLr  Mberty  of 
free  discussion  in  print,  without  any  reatiaint^ 
save  that  which  was  imposed  by  the  law  of 
libel  as  it  then  existed  in  the  Junsprudenoe  of 
England  and  her  American  colonies. 

The  power  of  censorship  of  the  press  aeema 
originally  to  have  been  exercised  by  the  Oown 
itself;  at  asubeequent  period  it  was  lodged  in 
a  body  every  way  fitted  for  such  a  purpose — 
the  Star  Chamber.  It  was  asserted  by  the 
Long  Parliament  during  the  vacancy  on  the 
throne,  and.  after  the  Restoration,  was  again 
vested  in  the  Crown  by  acts  of  Parliament 
For  an  account  of  the  origin  and  nature  of  the 
censorship  the  following  authorities  may  be 
consulted: 

May,  Const.  Hist,  of  England,  N.  T.  1874« 
Vol.  2,  art  IX.  pp.  102-106,  108,  122;  Eniick 
v.  Carrinffton,  19  How.  8t  Tr.  1029;  18  &  14 
Car.  IL  chap.  88;  Scarlett,  arg.  Hex  v.  Burdett, 
Lord  Abinger's  Mem.  p.  297;  £rskine*s  Speech 
in  Rex  V.  Cuthell;  Erskine's  Speeches,  Ridff- 
way's  Lond.  ed.  1812,  vol.  — .  p.  218.  238, 
244;  Erskine's  Speech  for  Thomas  Caman» 
Speeches.  Lond.  1810.  vol.  1.  p.  88;  Dicey's  Law 
of  the  Constitution  Lond.  1886.  p.  274:  Odgeri* 
Libel  and  Slander,  (2d  Lond.  ed.)  10;  Patersoo, 
Liberty  of  Press.  Speech  «&  Worship,  88-61. 

A  public  or  seditious  libel,  is  a  publicatioii 
intended  to  be  hostile  to  government  and  to 
bring  it  into  contempt. 

Lord  Lansdowne.  In  H.  L.  41  Pari.  Deb.  7- 
15;  Protest  of  the  Peers,  Ibid.  747;  Brougham's 
Contributions.  London  and  Glasgow,  1856, 
vol.  8.  p.  157;  Hamilton  Croswell's  Caa. 
Works.  New  York,  1886.  vol.  7,  page  884^ 
848;  Sir  James  Mackintosh  Works,  London, 
1846.  vol.  8,  p.  249. 

The  framers  of  the  Constitution  intended  by 
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the  pbraae  "Liberty  of  tbe  Press"  precisely 
tiut  liberty  whicb  was  not  only  guarded  by 
exemptioD  from  previous  restraiot,  but  de- 
fend^ by  tbe  safeguard  of  a  jury  trial. 

liavd^.  United  States,  116  U.  S.  616(29: 746); 
Bntiek  v.  Carrington,  19  How.St.  Tr.  1029. 

The  libert;jr  of  tbe  press  consists  in  tbe  right 
to  publish  with  impunity  trutb,  with  good  mo- 
thres,  for  justifiable  ends,  though  reflecting  on 
gOTemment,  magistracy  or  indmduals. 

Its  abuse  is  to  be  guarded  against  by  sub- 
jecting tbe  exercise  of  it  to  the  control  of  tbe 
tribunals  of  justice;  but  this  control  cannot 
nfely  be  entrusted  to  a  permanent  body  of 
magistracy,  and  requires  the  effectual  cooper- 
ation  of  court  and  jury. 

Hamilton's  Works,  N.  Y.  1886,  vol.  7,  p. 
S83  et  teq.;  People  t.  CrosweU,  8  Johns.  Cas. 
837,865. 

Tbe  statute  in  question  is  a  law  abridging  the 
freedom  of  the  press. 

ez  parU  Jackson,  96  U.  8.  727  (24:  877). 

The  statute  creates  a  censorship  of  the  press. 

Wbaieyer  is  fairly  embraced  within  the 
language  of  the  Act  must  be  deemed  to  have 
been  intended  by  it 

United  States  v.  Olark,  22  Fed.  Rep.  708; 

United   Slates  v.   Reese,  92  U.   8.  214,  221 

<23:  633,  5t)5);  Trade-mark  Cases,  100  U.  8.  92 

(25:  551);  Allen  ▼.  Louisiana,  108  U.  8.  80 

<26:  818). 

Mr,  Thos*  J.  Semmes*  for  Dupre,  peti- 
tiooer: 

Down  to  a  late  period,  lotteries  were  not  re- 
garded as  immoral  enterprises,  and  were  used 
bv  the  British  Parliament,  by  the  Continental 
Ciongress,  and  by  the  Congress  of  the  United 
States,  and  by  the  legislatures  of  the  several 
states,  as  a  meaoa  of  raising  money  for  various 
purposes.  ^ 

When  theConstf  tntion  was  under  discussion 
the  people  of  tbe  Colonies  had  enjoyed  the  right 
of  sending  througb  the  public  post  all  letters 
and  small  packets  whatsoever. 

Congress  was  empowered  to  establish  {XMt- 
4ffices  and  poet-roads. 

It  is  the  duty  of  Congress  to  exercise  the 
power  thus  conferred  on  it  for  the  benefit  of 
all  the  people  of  the  United  States,  a  duty  im- 
posed by  the  (^Constitution. 

From  the  First  to  the  Forty-second  Congress 
no  provisif  n  appears  in  any  of  the  various  acts 
passed,  which  attempts  to  interfere  with  the 
loDs  established  character  of  mail  matter. 

The  only  effort,  prior  to  1872,  to  prohibit  the 
conveyance  of  established  mail  matter,  was 
made  in  1886.  President  Jackson  recom- 
mended the  passage  of  an  Act  to  prohibit  the 
circnlation  of  incendiary  papers  througb  the 
mails. 

Mr.  Clav  said  that  Congress  could  "not  pass 
any  law  interfering  with  the  subject  in  any 
shape  or  form  whatever." 

The  bill  which  bad  been  introduced  by  Mr. 
Calhoun  was  lost  by  a  vote  of  19  to  25.  He 
demanded  its  passage^  not  upon  the  ground 
ibat  Conmss  bad  a  right  to  prohibit  the  coi^- 
veying  of  established  mail  matter,  but  upon 
tbe  grotind  that  Congress  owed  a  duty  to  each 
State,  not  to  permit  tbe  postal  service  to  be 
naed  as  an  agent  for  the  circulation  in  any  par* 
ticnlar  State,  of  papers  or  documents,  which 
by  tbe  tows  of  tnat  State  were  contraband. 
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If  Mr.  Calhoun's  contention  were  correct,  then 
Congress  could  be  called  on  to  exclude  from 
the  mails  any  letter  or  newspaper,  referring  to 
any  business  or  occupation  whatever,  which  a 
State  might  condemn. 

Congress  cannot  adopt  as  its  own  a  state  law 
passed  in  tbe  exercise  of  the  police  power,  if 
it  cannot  itself  enact  the  law. 

Be  Rahrer,  140  U.  8.  560  (85:572). 

It  was  not  until  June  8,  1872,  that  Congress 
claimed  the  right  to  declare  what  class  of  let- 
ters, with  respect  to  tbe  character  of  tbe  com- 
munication contained  in  them,  should  be  con- 
tained in  them,  should  be  considered  mail  mat- 
ter. The  Act  withheld  mail  facilities  from  il- 
le^l  or  fraudulent  lotteries. 

The  Act  of  1890,  which  we  challenged, 
amended  the  Revised  Statutes,  and  absolutely 
closed  the  mails  against  all  lotterv  matter  what- 
ever, ignoring  the  distinction  between  legal 
and  illegal  lotteries. 

Lotteries  established  by  law  in  tbe  states  are 
domestic  institutions,  and  any  legislation  of 
Congress,  whether  hostile  or  favorable  to  them, 
except  for  the  purpose  of  taxation,  is  beyond 
the  scope  of  the  powers  delegated  to  the  fed- 
eral government. 

Brooks  V,  Calloway,  12  Leigh,  471;  Smithy, 
Alabama,  124  U.  8.  479  (31:  512). 

Resort  must  be  had  to  the  common  law  to 
ascertain  what  offenses  against  the  United 
States  are  triable  by  jury. 

Callan  v.  Wilson,  127  U.  8.  555  (82-  228); 
Ex  parte  Bain,  121  U.  8.  12  (80:  858). 

What  is  a  legitimate  avocation?  It  is  not 
any  avocation  which  was  lawful  when  the  Con- 
stitution was  adopted,  and  which  to-day  is  al- 
lowed by  any  State. 

Leisy  V.  Hardin,  185  U.  8.  157  (84:  149). 

Glii^  Justice  Fuller  in  Leisy  y,  Hardin,  page 
128  (187),  says  it  is  not  for  courts  to  disregard 
legislative  determination  of  public  policv.  If 
so,  is  not  the  legislative  determination  of  Lou- 
isiana conclusive  on  the  subject  of  lotteries,  a 
subject  over  which  Congress  has  no  control. 

JV«o  Orleans  v.  Hbi'ston,  119  U.  8.  278  (80: 
418). 

The  right  of  defining  and  punishing  offenses 
against  society  other  than  such  as  fall  under 
the  express  jurisdiction  of  the  federal  govern- 
ment is  reserved  to  the  State. 

Tucker's  App.  809. 

Congress  cannot  exclude  from  tbe  mails, 
written  or  printed  matter  which  conforms  to 
the  standard  of  morals  established  in  a  State, 
and  which  is  not  obnoxious  to  censure  accord- 
ing to  the  common  law. 

If  any  object  be  exclusively  within  the  scope 
of  the  reserved  powers  of  tbe  states,  federal 
legislation  is  void  as  to  that  object,  because 
the  Constitution  has  not  delegated  tbe  control 
of  it  to  the  federal  government. 

No  direct  general  power  over  lotteries  es- 
tablished in  the  states  is  granted  to  Congress, 
and  consequently  they  remain  subject  to  state 
legislation. 

Gibbons  V.  Ogdsn,  22  U.  8.  9  Wbeat.  204 
(6:  72). 

The  power  to  incorporate  banks  or  other 
corporations  was  reserved  to  the  State.  "As 
to  the  powers  thus  reserved,"  says  Mr,  Justice 
Nelson  in  Veasie  Bank  v.  Fenno,  75  U.  8.  8 
Wall.  555  (19:  490),  "the  states  are  as  supreme 
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as  before  they  entered  Into  the  Union  and  are 
entitled  to  the  unrestrained  exercise  of  them." 

If  a  State  stamps  with  legality  any  business 
conducted  within  its  Jurisdiction;  has  CoDgress 
the  power  to  declare  such  business  illegitimate? 
Clearly  not 

If  the  federal  eovemment  deprives  the  citi- 
zens of  a  State  of  the  use  of  the  mails  to  trans- 
act the  business  conducted  by  them  lawfully, 
within  its  limits,  especially  when  such  use  is 
confined  to  the  territory  of  the  State,  it  dis- 
criminates against  a  class  of  persons  engaged 
in  a  lawful  avocation. 

Wrong  cannot  be  predicated  of  what  a  sover- 
eign State,  in  the  exercise  of  its  reserved  pow- 
ers says  is  ri^ht  within  its  own  territory. 

This  must  be  so  otherwise  the  sovereigntjr  of 
the  states  is  a  myth.  If  the  states  be  sovereign 
in  any  aspect  whatever,  that  sovereignty  is 
manifestea  in  the  control  of  their  domestic  af- 
fairs. The  domestic  legislation  or  internal 
policy  of  a  State  cannot  be  questioned  by  the 
federal  government,  or  by  any  other  State. 

The  liberty  of  speech*  and  of  the  press  im* 
plies  not  only  liberty  to  publish,  but  complete 
immunity  from  legal  censure  and  punishment 
for  publication,  so  long  as  it  is  not  hurtful  in 
its  character,  when  tested  by  such  standards  as 
the  law  affords.  For  those  standards  we  must 
look  to  the  common  law  rules  which  were  in 
force  when  tbe  constitutional  guarantees  were 
established  nnd  in  reference  to  which  they 
have  been  adopted. 

Ck>oley,  Ck>nst.  Lim.  (6th  ed.)  p.  618. 

Is  not  exclusion  from  the  mails,  that  is  to 
■ay,  the  deprivation  of  the  use  of  a  public 
franchise,  both  censure  and  punishment?  The 
law  which  excludes  a  newspaper  because  it 
contains  a  lottery  advertisement  undoubtedly 
censures  the  matter  contained  in  the  Journal, 
and  it  punishes  its  editor  on  account  of  the 
matter  so  published,  if  the  deprivation  of  a 
common  right  be  punishment  Discrimination 
in  the  use  of  the  mails  against  a  newspaper 
because  of  opinions  expressed  in  its  columns 
on  a  moral  question,  smacks  of  proscription; 
and  when  the  newspaper  is  published  in  a 
State  which  by  its  laws  sanction  the  opinions 
expressed,  such  discrimination  amounts  to  di- 
rect interference  with  the  domestic  policy  of 
the  State,  on  a  moral  question,  which  the 
State  alone  is  competent  to  determine. 

Mr.  W.  H.  H.  Miller,  AUyGen.,  for  the 
United  States: 

In  Ex  parte  Jaekion,  96  U.  S.  727  (24:  877). 
nearly  16  years  ago,  the  exact  question  mooted 
in  these  cases  arising  in  the  same  way  was 
fully  considered  and  unanimousdy  decided  by 
this  court.  Since  that  time  the  principle  of 
that  decision  has  been  accepted  by  the  people, 
by  Congress,  by  the  executive  officers  of  the 
government,  and  by  the  courts,  as  the  settled 
law  of  the  land. 

The  main  effort  oi  counsel  for  petitioners  in 
each  of  the  briefs  seems  to  be  to  becloud  the 
issue.  To  this  end  their  arguments  assume 
that  the  refusal  of  the  genera  government  to 
be  the  instrumentality  for  the  circulation  of 
letter V  literature  \b  the  same  thing  as  forbidding 
tbe  publication  or  circulation  of  such  literature;' 
that  tbe  only  escape  from  a  violation  of  the 
prohibition  in  the  1st  Amendment  to  the  Federal 
Constitution  against  making  a  law  abridging 
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the  freedom  of  the  press  is  for  every  (^dal  of 
the  postofflce  departaaent  to  become  the  servant 
and  every  carrier  the  errand  boy  of  the  Louis- 
iana Lottery  Company. 

They  totally  ignore  the  fact  that  tbe  sole 
effect  of  the  Act  of  Congress  is  that  tbe  eenerat 
government,  its  oflScers,  employ^,  and  agen- 
cies shall  in  no  way  aid  or  abet  this  business; 
that  its  mail-bags  and  the  hands  of  its  servant* 
shall  not  be  used  in  spreading  and  manipulating 
snares  for  its  unwair  victims;  that  it  simply 
says  to  federal  officials  "  hands  off." 

In  like  manner,  and  for  like  purpose,  it  i» 
assumed  that  the  question  here  is  dependent 
on  the  law  of  criminal  libel,  and  the  court  i» 
favored  with  a  most  elaborate  and  learned 
history  and  discussion  of  that  subject  in  Eng- 
land and  in  this  country;  very  edifying  and 
instructive,  but,  with  due  deference  it  is  sub- 
mitted, quite  irrelevant  here. 

In  Mr.  Taylor's  brief  much  space  is  devoted 
to  tbe  argument  that  this  law  is  invalid,  because 
Coneress  attempts  to  determine  the  moral 
quality  in  lottery  literature,  instead  of  leaving 
that  question  to  a  jury;  as  if  that  were  not  a 
common  exercise  of  the  legislative  function 
with  reference  to mcUaprohtSita not  dependent 
on  criminal  intent 

Re  Coy,  127  U.  S.  764,  766  (82:  279). 

So  in  the  brief  of  Mr.  Semmes,  much  stresa 
is  laid  on  the  fact  that  Louis  XIY.,  Gkorge 
Washington,  and  even  preachers  of  the  gospel 
have  in  times  past  believed  in  and  profited  by 
lotteries.  He  might  have  added  that  persons 
no  less  illustrious  and  worthy,  contemporaries 
of  these  same  men,  in  France,  England,  and 
in  this  country,  believed  in  and  encouraged 
the  use  of  the  holy  inqulBition  and  the  burning 
of  heretics,  Quakers  and  witches,  in  the  interest 
of  "pure  and  undefiled  religion;"  yet,  it  will 
hardly  do  to  insist  that  the  government  of  tbe 
United  States  would,  therefore,  be  bound  to 
lend  its  aid  to  such  practices,  in  the  interest  of 
constitutional  liberty,  if  an  attempt  were  made 
to  revive  them  now. 

No  one  can  doubt  that  Congress  can  exerdse 
no  power  which  has  not  been  conferred  upon 
it  by  the  Constitution,  and  cannot  exercise  the 
powers  which  have  thus  been  bestowed  in 
ways  and  for  purposes  which  the  Constitution 
forbids. 

Nor  is  it  doubted  that  the  incidental  powers 
which  Congress  may  exercise  must  be  such  as, 
in  the  language  of  the  Constitution,  are  "  nec- 
essary and  proper"  for  carrying  into  execution 
powers  conferred  by  the  Constitution;  or  that 
what  such  incidental  powers  are,  is  a  Judicial 
question;  or  that  the  means  provided  must 
have  relation  to  the  end  to  be  accomplished 
and  must  be  legitimately  within  the  constitu- 
tional fimctions  of  Congress;  or,  that,  while 
courts  may  not  inquire  of  the  motives  of  indi- 
vidual le^nslators,  thev  may  look  at  the  neces- 
sary effect,  and  thereby  Judge  of  tbe  purpose 
of  legislation,  and  whether  the  same  be  what 
it  reallv  purports  to  be,  or  an  evasion  or 
roundabout  way  of  accomplishing  something 
else.  But,  while  we  do  not  question  these 
genera]  propositions  we  do  wholly  dissent  from 
tbe  application  that  is  attempted  to  be  made  of 
them  in  tbese  cases. 

Congress  h:is  a  broad  discretion  as  to  what 
may  be  carried  in  the  mails,  and  as  to  where 
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tnd  when  the  nme  aball  be  carried.  And, 
therefore,  neoessarily,  it  caonot  be  bound  to 
fnrnisb  mail  facilities  everywhere,  for  all  pur- 
poeet  and  to  ail  the  people  of  the  United  States. 

It  ii  by  the  petiuoners  deemed  proven  that» 
u  direct  legislation  irappressiog  the  lottery  in 
Looiaiana  would  be  unaathorized,  therefore 
this  statute  is  void. 

The  trooble  with  this  argument  is,  that  it 
proves  too  much.  The  jptindple  asserted  is 
that  any  legislation  by  Congress  forbidding 
the  use  of  the  mails  in  aid  of  the  perpetration 
(tf  any  crime  can  have  no  validitv,  unless  a 
federal  law  directly  forbidding  under  penalty, 
the  perpetration  of  that  crime  would  be  a 
valid  enactment.  A  law  enacted  bv  Congress 
for  the  punishment  of  moider  ^f^rln  a  State 
would  be  Invalid;  theretoi%  «uy  law  that  for- 
Inds  the  use  of  ibe  mails  bv  coftspirators  in  aid 
af  the  pefpetratlon  of  sucb  murder  is  invalid. 
^  mw  fornkidiur  tiut  uvzuDartation  of  news- 
fuffcn  aovemslng  oawdy-huuses  in  Baltimore, 
or  elsewhere  in  a  State,  in  the  language  of 
SJb  brief,  "  would  be  passed  simply  and  solely 
for  the  purpose  of  disfavoring  and  if  possible 
iupinressiDg bawdy-houses."  Faraphrasing  the 
brief,  "  if  Congress  had  enacted  a  law  forbid- 
ding, under  penalties,  the  carrying  on  of  the 
bawdy-house  business  in  any  State  there  would 
be  no  hesitation  in  any  court  in  declaring  it  to 
be  unconstitutionaL''  Therefore,  of  course,  a 
statute,  excluding  bawdy-house  advertisements 
from  the  mails  is  unconsntutional.  Of  course, 
illnstrations  of  this  kind  might  be  multiplied 
indefinite^;  but  suiely  elaboration  is  unneces- 

MtfV. 

aoT  will  the  distinction  attempted  further 
ilong  in  the  brief  between  mala  prohiinta  and 
wkala  in  m  relieve  the  situation.  Tbe  argu- 
ment eulminatei  in  the  proposition  that,  be- 
cause Congress  has  no  power  directly  to  deal 
with  a  particular  crime  within  one  of  d^e  states, 
therefore  it  cannot  deny  those  engaged  in  the 
nerpetiationof  that  crime  the  use  of  the  mails, 
oeamse  that  would  be  doing  indirectly  what 
mi^t  not  be  done  directly ;  and  in  this  there  is 
no  distinction  between  malaprohibita  and  mala 
MM.  If  Congress  may  forbid  the  use  of  the 
mails  for  literature  tending  to  promote  mala  in 
M,  which  it  could  not  legislate  against  directly 
tiiereby,  ^'disfavoring  and  if  possible  suppress- 
ing* the  same,  what  becomes  of  the  pnnciple 
that  Congress  cannot  enact  laws  that  indirectly 
touch  of^nses  which  they  could  not  punish 
directly. 

Tbe  second  part  of  the  argument  of  counsel 
of  petitioners  rests  upon  two  propositions: 
First,  that  which  has  Just  been  under  discussion, 
and  which  I  think  has  been  shown  to  be  base- 
\m;  and,  second,  the  assumption  that  the  right 
to  operate  a  lottery  is  one  ox  the  fundamental 
fi^ts  of  man,  like  the  right  to  exercise  a  pro- 
fonon,  as  a  physician. 

DaU  ▼.  Wat  Virginia,  129  U.  8. 114  [82: 
1231 

Or  a  trade  as  a  laundryman. 

Tick  Wo  V.  m>pkin$,  118  U.  8.  856  [80:  220]. 

It  would  seem  hardly  worth  while  to  spend 
fine  npon  an  argument  resting  upon  such 
•Hompiion.  If  it  can  be  demonstrated  that  to 
pRj  opon  one's  fellow-men  by  means  of  a  lot- 
toy  is  a  fundamental  human  right,  the  Deca- 
loi(ue,  and  the  Sermon  on  the  Mount,  not  to 
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mention  the  Declaration  of  Independence, 
oueht  to  be  re- written  at  bnoe. 

One  other  assertion  in  the  discussion  of  this 
second  proposition  of  tbe  brief  of  petitionera 
counsel  ought  to  be  noticed,  speaking  of  the 
grants  to  Congress  of  the  power  to  legislate, 
which  is,  that  the  powers  conferred  upon  Con- 
gress were  mandatory,  and  the  actual  exercise 
of  them  was  contemplated  and  required. 

This  is  certainly  a  very  novel  proposition. 
Over  and  over  agsin  it  has  been  aecided  that 
many  of  the  powers  granted  to  Congress  under 
section  8  of  article  1  of  tbe  Constitution,  not 
only  roav  remain  but  have  for  many  years  re- 
mamed  in  abeyance,  and  while  so  in  abeyance 
that  the  states'might  legislate,  and  they  have  in 
fact  legislated  upon  the  same  subject. 

8turge»  v.  Crowninshield,  17  D.  S.  4  Wheat 
122  [4:  529];  Ogden  v.  Saunders,  25  U.  8.  12 
Wheat.  218  [6:  6061;  Leiey  v.  Bardin,  185  U. 
S.  100  [84:  1231;  Pound  v.  Turck,95V.  8.459 
[24:  5251;  Cardwell  v.  American  River  Bridge 
Go.  118  U.  8.  205  [28:  9591. 

Now,  however,  it  appears  that  in  all  this 
Congress  has  been  delinquent,  has  failed  to 
obey  the  mandatory  requirements  of  the  Con- 
stitution. Petitioner's  counsel  therefore  pro- 
pose to  treat  these  powers  as  self  executing, 
and,  on  the  maxim  of  equity,  that  what  ought 
to  be  done  is  to  be  taken  as  done,  assume  all 
needed  legislation. 

This  certainly  will  save  a  world  of  trouble. 
It  is  no  longer  necessary  to  worrv  about  the 
enactment  of  a  bankrupt  law.  All  we  need  to 
do  is  to  assume  the  existence  of  such  a  law  aud 
act  on  it 

But  seriously  the  proposition  that  these 
grants  of  power,  including  the  grant  to  estab- 
ush  postomces  and  post-roads,  are  mandatory, 
and  that  it  was  the  duty  of  Congress  at  once 
to  exercise  every  legislauve  power  thus  grant- 
ed, will  not  bear  argument.  As  to  many,  per- 
haps most,  of  these  grants  of  power,  the  neces- 
sity for  legislation  has  grown  with  the  growth 
of  the  country.  Take  the  case  of  postoffloea 
and  post-roads.  Every  decade  the  power 
granted  to  Congress  has  been  exerted  in  new 
and  extended  legislation  not  only  as  to  the 
methods  and  manner  of  postal  facilities,  but  aa 
to  Uie  subject-matter  of  postal  transportation. 

The  truth  is  that  in  the  exercise  of  this,  as  in 
the  exercise  of  many  of  its  other  powers  of 
legislation.  Congress  has  a  very  broad  discre- 
tion whether  it  shall  act  at  all;  and,  if  so,  how, 
where,  to  what  extent,  and  for  what  purpose 
it  shall  act  As  to  the  mails,  this  discretion 
goes  to  matter  to  be  carried,  the  manner  and 
mquency  of  such  carriage,  the  places,  the 
compensation  therefor,  indeed  to  the  whole 
subject-matter. 

Having,  in  his  own  imagination,  driven  the 
defenders  of  this  legislation  from  the  grounds 
on  which  he  had  located  them  in  his  first  two 
propositions,  counsel  for  petitioner  states  what 
he  regards  as  tbe  only  plausible  defense  of  such 
legislation,  viz:  that  the  lottery  is  alleged  to 
be  of  an  immoral  and  injurious  tenden^. 
Thereupon  be  proceeds  to  show  that  the  legis- 
lation i^  indefensible  upon  that  ground. 

Ih  doing  this  he  again  assumes  as  his  funda- 
mental proposition  that  inasmuch  as  Congress 
cannot  pass  a  law  directly  suppressing  lotteries 
in  the  states,  therefore  it  cannot  indirectly 
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suppress  tbem,  and  therefore  it  must  aid  them 
in  the  transactiOD  of  t&eir  business  through  the 
mails.  We  have  already  seen  that  this  posi- 
tion is  ivboUy  untenable,  because  it  is  conceded 
that  Congress  may  refuse  the  use  of  the  mails, 
and  thus  indirectly  '^disfavor,  and  if  possible 
suppress"  many  practices  against  which  it  can 
not  legislate  directly.  Therefore,  clearly,  if 
Congress  cannot  refuse  mail  facilities  to  lot- 
teries, its  inability  to  do  so  must  rest  upon 
some  other  principle  than  is  involved  in  this 
argument  of  direct  and  indirect  leidsl&tion. 

As  to  the  position  that  it  is  not  contemplated 
that  there  shall  be  such  a  conflict  between  the 
direct  legislation  of  a  State  within  its  conceded 
powers  and  an  indirect  attempt  on  the  part  of 
Congress  to  accomplish  an  object  which  it  has 
DO  power  to  accomplish  by  direct  legislation, 
we  say  that  exactly  that  kind  of  a  conflict  did 
arise,  according  to  this  court,  in  LeispY,  Hardin, 
185  U.  8. 100  (84: 128);  and  on  the  suggestion  of 
this  court  Congress  passed  an  Act  with  a  view 
to  reconciling  that  conflict  20  Stat,  at  L.  813. 
But  it  is  hardly  worth  while  to  further  notice 
this  so-called  argument  that  the  legislation  of 
Congress  cannot  indirectly  disfavor  what  it 
cannot  directly  suppress,  because  counsel  him- 
self admits  that  as  to  offenses  mola  in  se  such 
a  limitation  does  not  exist  In  other  words, 
he  announces  as  the  basis  of  his  entire  argu- 
ment this  general  principle,  and  then  gives  bis 
whole  case  away  by  admitting  that  as  to  most 
ofl^enses  his  principle  has  no  application. 

In  other  words,  counsel  admits  and  claims 
that  his  so-called  principle  is  a  very  elastic  one: 
that,  with  the  chance  of  public  sentiment,  the 
powers  of  Congress  under  the  Constitution  to 
legislate  on  this  subject  of  what  shaU  be  car- 
ried in  the  mails  advances  or  recedes,  and  that 
Congress  can  "disfavf>r^'  in  the  mails  only  such 
practices  as  at  the  time  are  universally  in  all 
ue  states  regarded  as  mala  in  »e. 

With  due  deference  I  submit  tha*  if  public 
opinion  is  any  factor  in  thiis  problem  Congress 
And  not  the  courts  is  the  exponent  and  judge 
of  that  public  opinion. 

According  to  this  argument  Congress  would 
be  forbidden  io  exclude  from  the  mils  news- 
papers advertising  appointments  for  dueling, 
for  in  some  parts  of  the  country  duels  are  not 
condemned  by  public  sentiment,  and  within  a 
few  years  have  been  in  many  states  regarded 
with  the  highest  favor.  Dueling  Is  certainly 
not  malvm  m  «e. 

All  disorderly  inns  or  alehouses,  bawdy- 
houses,  gaming  houses,  stage  plays,  unlicensed 
booths,  and  stages  for  rope-dancers,  mounte- 
banks, and  the  like  are  public  nuisances,  and 
may  upon  indictment  be  suppressed  and  fined. 

4  Bl.  Com.  168. 

Will  counsel  indicate  which  of  these  offenses 
might  be  "disfavored"  In  the  mails,  and  whidi 
not,  on  the  maia  in  m  principle?  They  are  all 
common  law  misdemeanors,  of  the  same  grade 
as  obscene  libel,  and  certainly  some  of  them 
not  mala  in  m. 

Counsel  seems  to  make  the  test  of  what  was 
mala  in  m  and  therefore  what  may  be  dis- 
favored, the  fact  that  the  matter  was  an  offense 
at  common  law.  How  this  is  to  be  reconciled 
with  this  statement,  that,  with  the  diange  of 
sentiment  the  subjects  which   may   be  dis- 
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favored  by  legislation  of  Congress  also  change, 
it  is  not  for  the  government  to  explain. 

Whatever  acts  or  enterprises  Coucrress  hma 
the  power  to  make  criminal  in  the  District  of 
Columbia  or  the  territories,  it  may  refuse, 
directly  or  indirectly,  to  aid,  encourage,  or 
abet  in  any  State,  wubout  violating  any  obli- 
gation either  to  citizen  or  State. 

Any  State  may  make  the  practices  of  tbii 
lottery  company  or  even  the  ix)8session  of  its 
tickets  within  its  borders  with  intent  to  sell,  m 
crime. 

Cam.  v.  Dana,  2  Met.  829;  Boifd  y.  United 
States,  110  U.  S.  024  (29:  748). 

It  is  certainly  an  anomaly.  If,  notwithstaod- 
ing  such  legislation  against  the  lottery  in  s 
given  State,  the  general  government  is  booiid 
to  aid  and  abet  such  lottery  in  that  State. 

Nor,  in  order  to  maintam  the  validity  of  this 
legislation,  is  it  necessary  to  assert  that  Con- 
gress may  exercise  a  purely  arbitrary  diac** 
tion  in  the  matter. 

But  if  by  denying  the  right  to  exercise  an 
arbitrary  discretion,  it  is  meant  to  assert  that 
Congress,  in  exercising  any  power  of  legisla- 
tion has  not  the  right,  and  u  not  under  obligs- 
tion  to  so  exercise  that  power  as  not  incidentaUj 
to  aid  in  the  commission  of  wrong,  either  to 
the  public  or  to  individuals,  then  the  proposi- 
tion is  utterly  denied. 

So  Congress  has  the  undoubted  power,  if  in 
its  judgment  the  public  health  requires  it«  to 
prohibit  the  passage  of  the  mails  between  a 
district  affected  with  an  epidemic  disease  and 
the  rest  of  the  country. 

It  has  been  held  by  this  court  ( United  Statm 
V.  Holliday,  70  U.  8.  8  Wall.  407  (18:  182), 
that  Congress  may  forbid  the  sale  of  intoxi- 
cants to  individual  Indians  within  a  State  and 
not  upon  a  reservation,  and  thereby  "disfavor^ 
the  manufacture  of  such  intoxicants,  although 
it  would  be  powerless  directly  to  legislate 
against  such  manufacture. 

The  second  main  proposition  of  the  tHief  of 
Mr.  Carter  Is  that  the  lottery  statute  is  onoon- 
stitutional  because  it  is  a  law  abridging  the  free- 
dom of  the  press,  and  i»-  ttUvT.^^  ^  tv* — 
with  the  1st  Amendment  of  the  Constitution. 

If  the  history  of  the  law  of  libel,  whether 
civil  or  criminsJ,  has  any  relation  to  the  ques- 
tion under  discussion  here,  It  seems  to  me  to 
be  so  remote  as  to  be  of  unappreciable  value. 

But  the  question  here  Is  simply  the  ouestioa 
of  the  obligation  or  non>obligatlon  of  the  goy- 
ernroent,  to  become  the  agent  of  a  lottery  by 
circulating  its  advertisementa 

If  the  position  of  counsel  is  correct,  then  the 
entire  Act  of  Sept  20, 1888,  is  void,  because  It 
clearly  established  a  censorship  upon  what  is 
to  go  in  the  maila.  It  Is  dearly  by  that  Ad 
made  the  duty  of  the  postoffice  offidals  to  ex- 
clude the  matter  named  in  the  Act  from  the 
mails. 

The  Ist  Amendment  to  the  Constitution  no 
more  requires  Congress  to  provide  for  the  car^ 
rying  of  the  literature  of  this  lottery  company 
In  the  mails  than  it  requixea  Oongreas  to  pn>> 
vide  by  law  for  printing  such  literature. 

Seriously,  is  it  not  too  plain  for  argument 
tbat,under  this  first  amendment  to  the  Constita- 
tion.  Congress  does  its  whole  duty  to  the  prea 
when  It  fails  to  put  any  reatrlcuon  whatever 
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JAMBS  B.  BOYD,  Plff.  in  Brr., 

V. 

THE  STATE  OF  NEBRASKA,  ix  rd. 
JoHH  M.  Thatsb. 

(See  &  C.  Beporter*8  ed.  18&-180.) 

Law  €f  Nebraska  as  to  ^o  uarranto — who  is 
citisen  of  a  State — review  of  state  decision — 
toUecHte  naturalization  in  the  admission  of  a 
State-^-ioho  are  citizens  of  a  new  State — citi- 
sens  of  Nebrasika  Territory — citizens  of  Ne- 
braska State,  who  are^-efftet  upon  son  of 
natvralization  of  father — when  jury  may  in- 
fer dtieenship— admission  of  dti^nship  by 
pleadinff— federal  question, 

h  In  Nebraska*  tn  a  proceeding  in  quo  warranto, 
to  oQst  tbe  inoumbent  from  an  oiBoe  and  install 
the  relator  therein,  if  tbe  Attomey-General  re- 
fuse to  file  the  information,  the  relator  may 
obtain  leave  to  proeeoate  it  in  the  name  of  the 
BfaBKte,  but  In  his  own  behalf. 

L  A  dtlaen  of  the  United  States,  residinsr  in  any 
State  of  the  Union,  is  a  citizen  of  that  State. 

I.  Where  the  decision  of  the  state  court  involved 
the  denial  of  a  right  or  privilege  under  the  Con- 
ititution  and  laws  of  the  United  States,  upon 
wbldi  the  determination  of  whether  plaintilT  in 
error  was  a  citizen  of  the  United  States  or  not 
depoided,  this  court  has  jurisdiction  to  review 
inch  decision  against  such  right  or  privilege. 

1  In  the  admission  of  a  State  a  collective  naturali- 
ation  may  be  effected  in  aooordanoe  with  the 
intention  of  Oongre«  and  the  people  applying 
for  admission. 

k.  Admission  of  a  State  on  an  equal  footing  with 
the  original  states,  in  all  respects  whatever,  in- 
volves the  adoption -as  citliens  of  the  United 
States  of  those  whom  Congreis  makes  members 
of  the  poUtical  community,  and  who  are  recog- 
nised as  fooh  in  the  formation  of  the  new  State 
with  tbe  consent  of  Gongress. 

8.  Qy  the  Organic  Law  under  which  the  Territory 
of  Nebraska  was  organized,  approved  May  80, 
18M.  those  who  had  declared  their  intention  to 
become  dtlieos  of  the  United  States,  and  taken 
the  oath  tiiereln  mentioned,  had  the  right  to  hol^ 
olBoe. 

T.  Upon  the  admission  of  Nebraska  into  the  Union 
**apoB  an  equal  footing  with  the  original  states 
Id  all  respects  whatsoever,**  tbe  citliens  of  what 
had  b«>en  the  Territory  became,  by  the  Act  of 
GoDgren,  citizens  of  the  United  States  and  of  tb3 
State. 

1  A  son,  whose  ftither  declared  his  Intention  In 
Ohio  to  become  a  citizen  of  the  United  States 
whUe  the  son  was  a  minor,  and  who  removed  to 
the  ^Perrltory  ot  Nebraska,  and  there  held  office, 
•ad  took  the  oath  required  by  law  In  entering 
upon  the  duties  of  such  office,  to  support  ttie 
Constitution  of  the  United  States,  and  the  provis- 
ioos  of  the  Organic  Act  under  which  the  Terri- 
tory of  Nebraska  was  created,  and  for  many  years 


enjoyed  all  tbe  rights  and  pnvileges  of  a  citizen 
of  the  United  States  and  of  the  Territory,  was 
within  the  intent  and  meaning,  effect  and  opera- 
tion of  the  acts  of  Congress,  in  relation  to  citizens 
of  the  Territory,  a  dtizen  of  that  Territory,  and 
was  made  a  citizen  of  the  United  States  and  of  the 
State  of  Nebraska  under  the  Organic  and  Bnab- 
Ung  Aets  and  the  Aot  of  Admission. 
1L  Where  no  record  of  naturalization  can  be  pro- 
duced, evidence  that  a  person,  having  the  re- 
quisite qualification  to  become  a  citizen,  did  in 
toot  and  for  a  long  time  vote  and  hold  office  and 
exercise  rights  belonging  to  citizens,  is  sufficient 
to  warrant  a  Jury  in  inferring  that  he  had  been 
duly  naturalized  as  a  citizen. 

10.  Where  the  fact  that  respondent's  father  be- 
came a  naturalized  citizen  of  the  United  States 
while  respondent  was  a  minor,  is  well  pleaded,  a 
demurrer  to  the  pleading  admits  that  fact. 

11.  The  question  whether  a  plea  sets  up  a  sufficient 
defense,  when  the  defense  relied  on  arises  under 
an  Act  of  Congress,  presents  a  question  of  fed- 
eral law. 

[No.  1208.] 
Argued  Dec  8,  1891.    Deeided  Fdt.  i,  1898. 

IN  ERROR  to  the  Supreme  Couit  of  tbe 
State  of  Nebraska. 

Statement  by  Mr,  Chief  Justice  Fullert 

On  t}ie  18th  of  January,  A.  D.  1891.  leave 
was  granted  to  John  M.  Thaver,  by  the  Su- 
preme Court  of  the  State  of  Nebraska,  to  file 
an  information  agaip^t  James  E.  Boyd  to  es- 
tablish tbe  relators  right  to  the  office  of  go?- 
eraor  of  that  State,  and  to  oust  the  respondent 
therefrom. 

It  appears  from  tbe  record  that  the  attorney- 
general  of  the  State  refused  to  prosecute  the 
action,  and  this  is  so  stated  in  tbe  information, 
which  then  alleges: 

''1.  On  the  Tuesday  next  succeeding  tlia 
first  Monday  of  November  of  the  year  1888  he, 
tbe  said  John  M.  Thayer,  was  and  for  more 
than  two  years  next  preceding  that  time  had 
been  a  citizen  of  tbe  United  States  and  of  this 
State,  aod  then  had  and  now  has  all  tbe  quali- 
fications required  by  law  to  hold  tbe  office  of 
governor  of  the  State  of  Nebraska. 

"2.  At  the  general  election  of  this  State,  at 
tbe  date  aforesaid,  for  the  election  of  governor 
and  all  state  officers  in  accordance  with  the 
provision  of  the  constitution  and  laws  of  this 
State,  be  was  dulv  elected  governor;  that  he 
duly  qualified  and  entered  upon  tbe  duties  of 
said  office  «  the  first  Thursday  after  the  first 
Tuesday  in  January,  1889,  ancf  ever  since  then 
has  eiercised  and  now  exercises  tbe  duties  of 
said  office.      / 

"8.  That  bis  said  election  and  oath  of  office 
as  governor  made  it  bis  duty  to  bold  bis  office 
for  the  term  of  two  years  from  tbe  first  Thurs- 
day after  tbe  first  Tuesday  in  the  January  next 
after  his  election  and  until  his  successor  should 
be  elected  and  qualified. 

"4.  That  there  was  held  another  general 
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Noix.— ^  (o  quo  warranto;  fta  nature  Oflnd  use, 
•ee  note  to  Wallace  v.  Anderson,  6:  OL 

Am  to  when  quo  warranto  w(U  lie  <ioainst  a  ear- 
poratfon.  see  noU  to  Ames  v.  Kansas,  28: 482. 

Aj  to  iiirfMUeeion  In  the  United  States  Supreme 
Owrf,  where  federal  question  arises^  or  where  are 
^nwnln  question  statutes,  treaty^  or  Constitution^ 
KenoCet  to  Martin  v.  Hunter,  4:  97;  Matthews  v. 
Zuie.  2: 6M,  and  WUliams  v.  Norris,  6: 67L 


Ae  to  jurisdiction  of  United  8tate$  Swfireme  Oourt 
to  declarestate  law  void  as  m  eonfiiet  wUh  state  eon- 
stttutUm:  to  revise  decrees  of  state  eomis  as  to  con- 
struction  of  state  laws,  see  notes  to  Hart  v.  Lamp- 
hire,  7: 679,  and  Commercial  Bank  of  Cincinnati  v. 
Buckingham,  12: 109. 

Astopower  of  Conqrese  over  territories^  me  note  to 
First  Nat.  Bank  of  Brunswick  v.  Yankton  County, 
25:  1046. 
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oat  and,  to  thai  end,  tbat  the  ezerdse  of  the 
powers  of  the  states,  reserved  to  themselves 
for  tiie  protectioD  of  the  morals  of  their  peo- 
ple, shall  not  he  defeated  by  allowing  the 
LouisiaDa  Lottery  Company  to  carry  its  de- 
moralization into  every  nook  and  corner  of  the 
land,  throagh  the  mail  service  provided  by 
the  very  government  that  was  founded  to 
promote  the  general  welfare  of  the  people  of 
all  the  states. 

The  fine  and  instructive  discussion  of  the 
development  of  the  law  of  libel  by  the  counsel 
on  the  other  ride  has  no  particular  application 
here. 

The  freedom  that  has  been  invaded  is  the 
freedom  of  the  press  to  advertise  crime  and 
immorality. 

It  must  be  admitted  that  newspapers  of  all 
kinds  might  be  excluded  from  the  mails. 

The  exclusion  of  newspapers  from  the  mails, 
which  constitute  but  one  means  of  circulation 
is  not  an  abridgement  of  the  freedom  of  the 
pres3,  all  other  means  of  circulation  being  left 
open  to  them. 

Mr,  Ohirf  Justice  Faller»  delivered  the 
opinion  of  the  court: 

We  are  constrained  by  circumstances  in 
which  we  find  ourselves  placed  by  the^  illness 
and  death  of  Mr,  Justice  Bradley,  to' whom 
the  preparation  of  the  opinion  in  these  cases 
1133]  was  committed,  to  waive  any  elaboration  of 
our  views,  and  confine  ourselves  to  the  expres- 
sion of  the  general  grounds  on  which  our  de- 
cision proceeds. 

These  are  applications  for  discharge  by  writ 
of  habeas  corpus  from  arrest  for  alleg^  vio- 
lations of  an  Act  of  Congress,  approved  Sep- 
tember 19,  1890,  entiUed  "An  Act  to  Amend 
Certain  Sections  of  the  Revised  Statutes  Relat- 
ing to  Lotteries,  and  for  Other  Purposes."  26 
Stat,  at  L.  465. 

The  question  for  determination  relates  to  the 
constitutionality  of  section  8894  of  the  Revised 
Statutes  as  amended  bv  that  Act  In  Bx  parte 
Jackson,  96  U.  S.  72f  [24:  877],  it  was  held 
that  the  power  vested  in  Congress  to  establish 
poetoffices  and  post-roads  embraced  the  regu- 
fation  of  the  entire  postal  system  of  the  coun- 
try, and  that  under  it  Congress  may  designate 
what  may  be  carried  in  the  mail  and  what  ex- 
cluded; that  in  exduding  various  articles  from 
the  mails  the  object  of  Congress  is  not  to  in- 
terfere with  the  freedom  of  the  press  or  with 
any  other  rights  of  the  people,  but  to  refuse 
the  facilities  for  the  distribution  of  matter 
deemed  iniurious  by  Congress  to  the  public 
morals;  ana  that  the  transportation  in  any  other 
way  of  matters  excluded  from  the  mails  would 
not  be  forbidden.  Unless  we  are  prepared  to 
overrule  that  decision,  it  is  decisive  of  the 
question  before  us. 

It  is  argued  that  in  Jackson's  Case  it  was  not 
urged  that  Congress  had  no  power  to  exclude 
lottery  matter  from  the  mails;  but  it  is  conced- 
ed that  the  point  of  want  of  power  was  passed 
upon  in  the  opinion.  This  was  necessarily  so, 
for  the  real  question  was  the  existence  of  the 
power  and  not  the  defective  exercise  of  it. 
And  it  is  a  mistake  to  suppose  tbat  the  con- 
clusion there  expressed  was  not  arrived  at  with- 
out deliberate  consideration .  It  is  insisted  that 
the  express  powers  of  Congress  are  limited  in 
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their  exercise  to  the  objects  for  which  they 
intrusted,  and  Uiat  in  order  to  Justify  Congi  caa 
in  exercising  any  incidental  or  imphed  poweis 
to  carry  into  effect  its  express  smh<mty,  it 
must  appear  that  there  is  some  relatimi  between 
the  means  employed  and  the  I^ttmate  end. 
This  is  true,  but  while  the  leginmate  end  of 
the  exercise  of  the  power  in  question  is  to  fur- 
nish mail  facilities  for  the  people  of  the  Unit- 
ed States,  it  is  also  true  that  mail  facilities  are  [] 
not  required  to  be  furnished  for  every  purpose 

The  states  before  the  Union  was  formec^ 
could  establish  postofflcesand  post-roads,  and 
in  doing  so  could  bring  into  play  the  police 
power  in  the  protection  of  their  citizens  from 
the  use  of  the  means  so  provided  for  purposes 
supposed  to  exert  a  demoralizing  influence  up- 
on the  people.  When  the  power  to  establish 
postoflSces  and  post-roads  was  surrendered  to 
the  Congress  it  was  as  a  complete  power,  and 
the  grant  carried  with  it  the  right  to  exercise  all 
the  powers  which  made  that  power  effective. 
It  is  not  necessary  that  Congress  should  have 
the  power  to  deal  with  crime  or  immorality 
within  the  states  in  order  to  maintain  that  it 
possesses  the  power  to  forbid  the  use  of  the 
mails  in  aid  of  the  .perpetration  of  crime  ct 
immorality. 

The  argument  that  there  is  a  distinctSoo 
between  maia  prohibita  and  mala  in  se,  and 
that  Congress  might  forbid  the  use  of  the 
mails  in  promotion  of  such  acts  as  are  univer- 
sally regarded  as  mala  in  se.  including  all  su^ 
crimes  as  murder,  arson,  burglary,  etc,  and 
the  offense  of  circulating  obe&ne  books  and 
papers,  but  cannot  do  so  in  teepecX  of  other 
matters  which  it  might  regard  as  criminal  or 
immoral,  but  which  it  has  no  power  itself  to 
prohibit,  involves  a  concession  wbidi  Is  fstal 
to  the  contention  of  petitioners,  since  it  would 
be  for  Congress  to  determine  what  are  within 
and  what  without  the  rule;  but  we  think  there 
is  no  room  for  such  a  distinction  here,  and 
that  it  must  be  left  to  Congress  in  the  exercise 
of  a  sound  discretion  to  determine  in  what 
manner  it  will  exercise  the  power  It  undoubt- 
edly possesses. 

We  cannot  regard  the  rieht  to  operate  a  )oi> 
tery  as  a  fundamental  right  infringed  by  the 
legislation  in  question;  nor  are  we  able  to  see 
tbat  Congress  can  be  beld.  In  its  enactment,  to 
have  abridged  the  freedom  of  the  press.  The 
circulation  of  newspapers  is  not  prt^ibited, 
but  the  government  declines  itself  to  become 
an  agent  in  the  circulation  of  printed  nutter 
wbicn  it  regards  as  injurious  to  the  people. 
Tbe  freedom  of  communication  is  not  abridged 
within  the  intent  and  meaning  of  the  con- 
stitutional provision  unless  Congress  Is  abso-  [II 
lutely  destitute  of  any  discretion  as  to  what 
shall  or  shall  not  be  cSarried  in  the  rnalls^ 
and  compelled  arbitrarily  to  assist  in  the  dis- 
semination of  matters  condemned  by  its  judg^ 
ment,  through  the  governmental  agencies 
which  it  controls.  That  power  may  be  abused 
furnishes  no  ground  for  a  denial  of  its  exist- 
ence, if  government  is  to  he  maintained  at  all. 

In  short,  we  do  not  And  sufficient  grounds 
in  the  arguments  of  counsel,  able  and  exhaust- 
ive as  they  have  been,  to  induce  us  to  cnange 
the  views  already  expressed  in  the  case  to 
which  we  have  referred.  We  adhere  to  the 
conclusion  therein  announced. 

Hs  r.  s. 
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JAMES  B.  BOYD,  Plff.  in  Err., 

«. 

THE  STATE  OF  NEBRASKA.  €X  r$L 

JOHH  M.   Thatsb. 

(See  8.  C.  Beporter*8  ed.  18&-180.) 

Lgm  cf  Hebraska  a$  to  q^o  warranto — who  t# 
Htiten  of  a  State — renew  of  itate  deeieion — 
toUecHte  naturalization  in  the  admisiion  of  a 
Stato-'Who  are  dtizene  of  a  new  State — dti- 
KM  ef  NebroMka  Territory—^tizeni  of  Ne- 
branka  State,  who  are— effect  upon  eon  cf 
maturalizcuion  of  father — when  jury  may  in- 
fer eitieen»hip--adm%8non  of  dtizenehip  by 
pleading— federal  queetion. 

L  In  Nebraska^  In  a  proceeding  in  quo  warranto, 
to  oust  tbe  incumbent  from  an  oiBoe  and  install 
tiie  rdator  therein,  if  tbe  Attorney-General  re- 
fuse to  file  the  information,  the  relator  may 
oUaln  leave  to  proeeoute  it  in  tbe  name  of  tbe 
Btitte,  but  in  his  own  behalf. 

L  A  dtiaen  of  the  United  States,  residinsr  in  any 
State  of  the  Union,  is  a  citizen  of  that  State. 

1  Where  the  decision  of  the  state  court  involved 
the  denial  of  a  right  or  privilege  under  the  Con- 
ititation  and  laws  of  the  United  States,  upon 
which  the  determination  of  whether  plaintilT  in 
OTor  was  a  citizen  of  the  United  States  or  not 
depended,  this  court  has  jurisdiction  to  review 
inch  decision  against  such  right  or  privilege. 

1  In  the  admission  of  a  State  a  collective  natural!- 
ntion  may  be  effected  in  aooordanoe  with  the 
intention  of  Oongre«  and  the  people  applying 
for  admtwion. 

k  Admission  of  a  State  on  an  equal  footing  with 
tbe  (Hriginal  states,  in  all  respects  whatever,  in- 
vdres  the  adoption -as  citiiens  of  tbe  United 
States  of  tiiose  whom  Ck>ngre8s  makes  members 
of  the  polltlca]  community,  and  who  are  recog- 
ni»d  as  such  in  tbe  f  ormatioo  of  the  new  State 
with  the  consent  of  Gongress. 

6.  Qy  the  Organic  Law  under  which  the  Territory 
of  Nelwaska  was  organised,  approved  May  80, 
18M.  those  who  bad  declared  their  intention  to 
become  ottiseDS  of  tbe  United  States,  and  taken 
ttie  oath  therein  mentioned,  had  the  right  to  bol^ 
olBoe. 

T.  Upon  the  admission  of  Nebraska  into  tbe  Union 
**iipoB  an  equal  footing  with  tbe  original  states 
Id  all  respects  whatsoever,**  tbe  citiiens  of  what 
bad  b«>en  tbe  Territory  became,  by  the  Act  of 
GoogresB,  citizens  of  the  United  States  and  of  tb3 
State. 

1  A  son,  whose  ftither  declared  his  intention  in 
Ohio  to  become  a  oitiaen  of  the  United  States 
wtiDe  the  son  was  a  minor,  and  who  removed  to 
tbe  Territory  ot  Nebraska,  and  there  held  office, 
tad  took  the  oath  required  by  law  in  entering 
vpoo  the  duties  of  such  office,  to  support  the 
CoDstitntion  of  tbe  United  States,  and  the  provis- 
ioos  of  tbe  Organic  Act  under  which  the  Terri- 
tory oC  Nebraska  was  created,  and  for  many  years 


enjoyed  all  the  rights  and  pnvileges  of  a  citizen 
of  tbe  United  States  and  of  the  Territory,  was 
within  the  intent  and  meaning,  effect  and  opera- 
tion of  tbe  acts  of  Congress,  in  relation  to  citizens 
of  the  Territory,  a  dtizen  of  that  Territory,  and 
was  made  a  citizen  of  the  United  States  and  of  tbe 
State  of  Nebraska  under  the  Organic  and  Bnab- 
Ung  Acts  and  tbe  Act  of  Admission. 
1L  Where  no  record  of  naturalization  can  be  pro- 
duced, evidence  that  a  person,  having  the  re- 
quisite qualification  to  beoome  a  citizen,  did  in 
taat  and  for  a  long  time  vote  and  hold  office  and 
exercise  rights  belonging  to  citizens,  is  sufficient 
to  warrant  a  Jury  in  inferring  that  he  had  been 
duly  naturalized  as  a  citizen. 

10.  Where  the  fact  that  respondentia  father  be- 
came a  naturalized  citizen  of  the  United  States 
wbUe  respondent  was  a  minor,  is  well  pleaded,  a 
demurrer  to  the  pleading  admits  that  fact. 

11.  The  question  whether  a  plea  sets  up  a  sufficient 
defense,  when  the  defense  relied  on  arises  under 
an  Act  of  Congress,  presents  a  question  of  fed- 
eral law. 

[No.  1208.] 
Arffued  Dee.  8,  1891.    Decided  Feb.  1,  1892. 

IN  ERROR  to  the  Supreme  Court  of  tbe 
State  of  Nebraska. 

Statement  by  Mr.  Chief  Justice  Fnllert 

On  t}ie  18th  of  January,  A.  D.  1891.  leave 
was  granted  to  John  M.  Thaver,  by  the  Su- 
preme Court  of  the  State  of  Nebraska,  to  file 
an  information  against  James  E.  Boyd  to  es- 
tablish the  relators  right  to  the  office  of  go?- 
eraor  of  that  State,  aim  to  oust  the  respondent 
therefrom. 

It  appears  from  the  record  that  the  attorney- 
general  of  the  State  refused  to  prosecute  the 
action,  and  this  is  so  stated  in  the  information, 
which  then  alleges: 

"1.  On  the  Tuesday  next  succeeding  tlia 
first  Monday  of  November  of  the  year  1888  he, 
the  said  John  M.  Thayer,  was  and  for  more 
than  two  jears  next  preceding  that  time  had 
been  a  citizen  of  tbe  United  States  and  of  this 
State,  and  then  had  and  now  has  all  the  quali- 
fications required  by  law  to  hold  tbe  office  of 
governor  of  the  State  of  Nebraska. 

"2.  At  tbe  general  election  of  this  State,  at 
the  date  aforesaid,  for  the  election  of  governor 
and  all  state  officers  in  accordance  with  the 
provision  of  the  constitution  and  laws  of  this 
State,  be  was  dulv  elected  governor;  that  be 
dulv  qualAfied  and  entered  upon  the  duties  of 
said  office  ^  the  first  Thursday  after  the  first 
Tuesday  iii  January,  1889,  ancf  ever  since  then 
has  eiercised  and  now  exercises  the  duties  of 
said  office.      / 

'*8.  That  bis  said  election  and  oath  of  office 
as  governor  made  it  bis  duty  to  bold  bis  office 
for  the  term  of  two  years  from  the  first  Thurs- 
day after  tbe  first  Tuesdav  in  the  January  next 
after  his  election  and  until  his  successor  should 
be  elected  and  qualified. 

"4.  That  there  was  held  another  general 


( 


Hon.— ^  to  quo  warranto;  U»  nature  and  use, 
note  to  Wallace  v.  Anderson,  6:  OL 

Am  to  when  quo  warranto  w(U  lie  aoainst  a  eor- 
porotion.  see  note  to  Ames  v.  Kansas,  28: 483. 

At  to  iwritdletion  In  the  United  States  Supreme 
Owrf,  where  federal  question  arises^  or  where  are 
^ttvniii  question  statutes,  treaty,  or  Constitution, 
K«no(«t  to  MiBrtin  v.  Hunter,  4:  97;  Matthews  v. 
Zioe,  2: 6M,  and  WUliams  v.  Norris,  6: 67L 


As  to  jurisdiction  of  United  States  Supreme  Court 
to  declarestate  law  void  as  m  eonfiict  with  state  con- 
stitution; to  revise  decrees  of  state  courts  as  to  con- 
struction  of  state  latos,  see  notes  to  Hart  v.  Lamp- 
hire,  7: 679,  and  Commercial  Bank  of  CSnoinnati  v. 
Buckingham,  12: 109. 

As  to  power  of  Congress  over  territories,  see  nott  to 
First  Nat.  Bank  of  Brunswick  v.  Yankton  County, 
25:  1040. 

108 


ri3T] 


[138] 


18G-186 


BupRBME  Court  of  th£  United  States. 


Oct.  Term« 


[139] 


elcctioo  of  this  State  on  the  Tuesday  next  suc- 
ceeding the  first  Monday  of  Kovember  in  the 
year  1890  for  the  election  of  governor  and 
3iber  officers,  and  the  returns  of  said  election 
for  the  officers  of  the  executive  department 
were,  as  required  by  the  constitution,  sealed 
up  and  transmitted  by  the  returning  officers  to 
tbe  secretary  of  state,  directed  to  the  speaker 
of  tbe  bouse  of  representatives,  who  did,  on 
the  8ih  da^  of  January,  1891 ,  immediately  after 
tbe  organization  of  tbe  house  and  before  pro- 
ceeding to  otber  business,  open  and  pubb'sb  tbe 
same  in  the  presence  of  a  majority  of  each 
bouse  of  tbe  Legislature,  wbo  were  for  that 
purpose  assembled  in  the  ball  of  the  bouse  of 
lepresentatives. 

*'5.  Tbat  said  returns,  so  sealed  up,  trans- 
mitted, opened,  and  published,  showed  tbat 
tbe  wbole  number  of  votes  cast  at  said  general 
election  for  the  several  persons  voted  for  for 
tbe  office  of  governor  aggregated  214,090;  tbat 
of  said  num&r  of  votes  so  cast  for  governor 
James  E.  Boyd  received  71,881,  J.  H.  Powers 
received  70,1«7,  L.  D.  Richards  received  68.- 
878,  and  tbere  were  scattering  8,094;  and  James 
E.  Boyd,  being  the  person  having  the  higbest 
number  of  votes  for  tbe  office  of  governor,  was 
by  said  speaker  declared  duly  elected  governor 
for  tbe  term  of  two  vears  from  the  first  Thurs- 
day after  the  first  Tuesday  of  January,  1891, 
and  until  his  successor  should  be  elected  and 
qualified;  and  relator  exbibits  herewith  and 
makes  a  part  hereof  a  duly  certified  and  au- 
thenticated copy  of  said  returns. 

"6.  Tbat  thereupon  the  said  James  E.  Boyd 
took  the  oath  of  office  required  to  be  taken  by 
the  executive  officers  before  they  enter  upon 
tbeir  official  duties,  and  has  usurped  and  in- 
vaded the  office  of  governor  of  Nebraska  and 
has  unlawfully  attempted  and  now  unlawfully 
attempts  to  bold  the  said  office  and  perform 
the  duties  of  governor  of  Nebraska,  and  will 
continue  so  to  do  unless  ousted  therefrom  by 
the  judgment  of  this  honorable  court 

"7.  But  the  relator  further  gives  the  court  to 
understand  and  be  informed  that  the  said  James 
E.  Bovd  was  not  at  the  time  of  his  said  pre- 
tendea  election,  on  the  said  Tuesday  next  suc- 
ceeding the  first  Monday  of  November,  1890,  a 
citizen  of  tbe  United  States,  and  beoiuse  be 
was  not  as  aforesaid  then  a  citizen  of  tbe 
United  States  he  was  not  then  eligible  to  the 
office  of  governor  of  this  State,  and  as  yet  no 
person  efigible  thereto  has  t)een  elected  and 

aualified  to  succeed  your  informant,  and  It  is 
le  bounden  duty  or  the  relator  to  hold  and 
continue  in  the  office  of  governor  until  some 
person  eligible  thereto  shall  be  elected  and 
qualified  as  bis  successor;  tha^in  truth  and  in 
fact  the  said  James  E.  Boyd  was  lx)m  in  Ire- 
land, of  alien  parents,  in  about  the  year  1884; 
that  he  was  brought  to  this  country  when  about 
ten  years  of  age  by  his  father,  whose  name  was 
and  is  Joseph  Boyd,  who  settled  In  about  the 
year  1844  at  Zanesville,  Mus^Dgum  County, 
in  the  State  of  Obio,  where  be  has  ever  since 
resided  and  now  resides;  that  tbe  said  Josepb 
Boyd,  father  of  the  said  James  Boyd,  has  never 
since  he  came  to  this  country  and  settled  at 
Zanesville,  Ohio,  resided  at  any  other  place. 

That  on  the  fifth  day  of  March,  1849,  at,  in, 
and  durinff  the  February  Q849)  term  of  the 
common  pleas  court  of  said  Muskinmim  Coun- 
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ty,  in  the  State  of  Obio,  the  said  Joseph  Boyd. 
a  native  of  Ireland  and  father  as  aforesaid  of 
tbe  said  James  E.  Boyd,  and  when  tbe  i^ald 
James  E.  Boyd  was  about  fifteen  years  of  age, 
in  open  court  declared  it  to  be  bis  oona  fide  in- 
tention to  l)ecome  a  citizen  of  the  United  State* 
and  to  renounce  and  abjure  forever  ail  alle- 
giance  and  fidelity  to  every  foreign  prince, 
potentate,  state  or  sovereign^  whatsoever,  and 
particularly  the  Queen  of  Great  Britain  and 
Ireland;  and  the  following  is  a  true  and  full 
copy  of  tbe  journal  entry  from  the  records  of 
the  said  common  pleas  court  of  the  said  Musk- 
ingum County,  Obio,  sbowing  such  declarm- 
tion  of  intention,  to  wit: 
[Here  follows  the  entry  referred  to.] 
*'And  your  Informant  has  and  exbibits  to  the 
court  a  duly  certified  transcript  of  tbe  said 
record  entry  as  found  on  page  187  of  said  jour- 
nal, voL  'T.' 

'*8.  And  relator  further  gives  tbe  court  to 
understand  and  be  informed  tbat  the  said  Jo- 
seph Boyd,  fatber  aforesaid  of  said  James  E. 
Boyd,  never  while  tbe  said  James  E.  Boyd  waa 
under  tbe  age  of  twenty-one  years  applied  to 
be  admitted  to  become  a  citizen  of  tbe  United 
States,  and  was  never  naturalized  and  never 
did  become  a  citizen  of  the  United  States  while 
tbe  said  James  E.  Boyd  was  under  the  age  of 
twentyoneyears;  tbat  at,  in,  and  during  the 
October  (1890)  term  of  tbe  said  common  pleat 
court,  held  within  and  for  tbe  county  of  Musk- 
ingum, in  tbe  State  of  Ohio,  and  never  before 
and  not  until  after  tbe  said  James  £.  Boyd  was 
upwards  of  twenty-one  years  of  age,  and  not 
until  he  was  of  the  ace  of  fifty-six  years,  tbe 
said  Joseph  Boyd,  fatber  of  the  said  James  K 
Boyd,  a  native  of  Ireland,  and  up  to  that  time 
and  then  a  subject  of  the  Queen  of  Qremt 
Britain  and  Irekmd,  appeared  in  open  court 
and  made  application  to  be  admitted  to  become 
a  citizen  of  the  United  States  and  proved  to  the 
satisfaction  of  tbe  court  tbat  be  declared  his 
intention  to  become  a  citizen  of  the  United 
States  on  the  fifth  day  of  March,  1849,  befoce 
the  court  of  common  pleas  of  Muskingum 
County,  Obio,  and  also  produced  his  certifi- 
cate of  such  declaration  of  intention,  and  tbat 
he  had  resided  within  tbe  limiu  of  tbe  Umled 
States  five  years  then  last  past  and  for  one  year 
at  least  tben  last  past  within  the  btateof  Ohio, 
and  that  during  tbat  time  be  had  behaved  as  a 
man  of  good  moral  character,  attached  to  the 

Erinciples  of  the  Constitution  of  tbe  United 
tates,  and  well  disposed  to  the  good  onl«r 
and  happiness  of  tbe  same;  and  thereupon  tbe 
said  Joseph  Boyd  made  solemn  oath  tbat  be 
would  support  the  Constitution  of  the  United 
States,  and  that  he  did  absolutely  and  entirely 
renounce  and  abjure  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  stute.  or 
sovereiirnty,  and  particularly  to  Great  Briiaio 
and  Ireland  and  the  Queen  of  England,  whose 
subject  he  then  was;  and,  tbe  court  being  then 
satisfied  that  tbe  said  Joseph  Boyd  had  com- 
plied with  tbe  laws  of  the  United  SUtea  relat- 
ing to  tbe  naturalization  of  aliens,  it  waa  or- 
dered that  he  be,  and  be  then  was.  admitted  lo 
become  a  citizen  of  tbe  United  States,  and  a 
certificate  was  tben  issued  to  him;  and  before 
tbat  time  be  had  never  boeik  and  was  not  a  cit- 
izen of  tbe  United  States;  and  the  following  is 
a  copy  of  the  journal  entry  from  the  records  of 
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tbeoommoo  pleas  court  of  said  Muskingum 
CaoDty,  Ohio,  showing  such  application  of  the 
Mid  Joseph  Boyd  to  he  admitted  to  become  a 
citizcD  and  his  admission  to  citizenship  of  the 
Uoitpd  States,  to  wit: 
[Here  follows  the  record  referred  to.] 
"And  the  relator  has  and  exhibits  to  the 
court  a  duly  certified  transcript  of  the  said  rec- 
ord entry  as  found  on  page  146  of  said  jour- 
nal. Tolume  48. 

**9.  And  the  relator  further  shows  that  care- 
fnl  and  diligent  search  has  been  made  by  the 
derk  of  the  court  of  common  pleas  of  said 
Muskingum  County,  Ohio,  through  all  the 
records  of  his  said  office,  and  that  the  only  rec- 
ord or  Journal  entry  in  any  shape  or  form  in 
said  court  and  in  the  records  thereof  of  or  con- 
cerning the  declaration  of  intention  to  become 
and  application  of  the  said  Joseph  Boyd  to  be 
admitted  a  citizen  of  the  United  States  in  said 
office  is  found  upon  page  187  of  Journal  "F 
and  upon  page  146  of  Journal  42,  and  the  only 
record  or  Journal  entries  in  said  office  of  the 
naturalization  of  said  Joseph  Boyd  is  found 
upon  said  page  146  of  said  Journal  No.  42,  and 
that  said  two  entries  constitute  the  only  and 
entire  record  of  the  naturalization  of  said 
Joseph  Boyd,  as  shown  by  the  records  and 
Journals  of  said  court;  and  the  relator  exhibits 
sod  shows  to  the  court  the  certificate  of  the 
clerk  of  said  court,  duly  signed  and  made  un- 
der oath,  showing  such  facts. 

"10.  And  the  relator  further  shows  that  the 
laid  James  E.  Boyd  has  never  at  anv  time  de- 
dared  his  intention  to  become  a  citizen  of  the 
United  States,  nor  has  he  ever  made  applica- 
tion to  be  admitted  as  a  citizen  of  the  United 
States,  but  he  has  ever  remained  an  alien  and 
a  subject  to  the  Queen  of  Great  Britain  and 
Ireland. 
"And  relator  says  by  reason  of  the  premises 
142]     iod  by  reason  of  the  legal  disaualification  of 
^     the  said  James  £.  Boyd  to  hold  said  office  of 
governor  the  said  election  for  governor  was 
and  is  null  and  void. 

'Ul.  And  the  relator  further  shows  that  not- 
withstanding the  fact  that  the  said  James  £. 
Boyd  was  and  is  ineligible  to  the  office  of  gov- 
ernor as  aforesaid,  and  notwithstanding  the 
fact  the  relator  is  bound  to  continue  in  and 
bold  the  office  of  governor  and  is  entitled  to 
the  peaceable  and  undisturbed  possession  of 
the  office  of  governor  and  the  furniture  and 
records  thereof,  yet  the  said  James  £.  Boyd 
bis  usurped  and  invaded  the  office  of  gover- 
nor of  Nebraska  unlawfully  and  has  unlaw- 
fully undertaken  to  perform  the  duties  of  said 
ottice;  and  the  relator  has  refused  and  refuses 
for  the  reason  hereinbefore  stated  to  surrender 
nid  office  to  said  defendant  and  will  not  do  so 
nnlcss  required  so  to  do  by  the  judgment  of 
tliis  honorable  court  upon  due  bearing  had. 
I  "Wherefore  the  saia  John  M.  Thayer  prays 

Judgment  that  the  defendant,  Jnmes  E.  Bovii, 
be  declared  not  entitled  to  said  office,  and  that 
be  be  ousted  therefrom,  and  that  he,  the  said 
John  M.  Thayer,  be  declared  entitled  to  such 
office  untfl  such  time  as  some  person  eligible 
thereto  shall  be  elected  and  qualifled  as  his 
succeaaor.  and  that  the  said  James  E.  Boyd  be 
enjoined  from  invading  the  said  office  and 
from  interfering  in  any  manner  with  the  fur- 
oilure,  records,   or  anything  thetain  or  oer- 
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taining  thereto,  or  in  any  manner  interfering 
or  intermeddling  with  the  relator  in  the  per- 
formance of  the  duties  of  governor  of  Neb- 
raska." 

The  respondent,  on  the  16th  of  February. 
1891,  filed  his  motion  to  dismiss  the  cause  for 
that  the  relator  had  no  right,  litie,  or  author- 
ity in  law  to  institute  or  maintain  the  action; 
that  the  petition  did  not  state  grounds  suffi- 
cient to  constitute  a  cause  of  action;  that  the 
petition  showed  on  its  face  that  respondent 
was  the  duly  elected,  qualified,  and  acting  de 
jure  governor  of  the  State,  and  entitled  in  law 
to  hold  that  office  and  bound  to  discharge  the 
duties  thereof  for  and  during  the  term  of  two 
years  from  and  after  January  8,  1891.  This 
motion  was  overruled,  and  the  respondent  was 
ruled  to  answer,  which  he  did  as  follows: 

*  'Now  comes  the  respondent,  James  B.  Boyd,  r  i  ina  i 
and  admits  that  the  attorney-general  of  this  [1^9] 
State  refuses  to  prosecute  this  action,  and  pro- 
tests and  insists  and  avers  the  fact  to  be  that 
the  information  herein  is  insufficient  in  law  to 
require  the  respondent  to  make  answer  there- 
to, for  that  it  does  not  show  that  said  John  M. 
Thayer  has  any  riffht  or  title  to  the  said  office 
of  governor  of  Nebraska,  or  that  he  has  any 
right,  titie,  or  authority  to  institute,  maintain, 
or  prosecute  this  action,  and  for  that  said  in- 
formation does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action. 

"Further  answering,  respondeut  admits  the 
allegations  of  the  first,  second,  third,  fourth, 
and  fifth  paragraphs  of  the  information,  ex- 
cept as  hereinafter  shown.  Further  answer- 
ing, said  respondent  shows  to  the  court  that 
saiL  John  M.  Thayer  was,  at  the  regular  state 
election  held  in  the  State  of  Nebraska  in  No- 
vember, A.  D.  1888,  elected  to  the  office  of 
governor  of  this  State  for  a  term  thereof  com- 
mencing in  January,  1889,  and  that  upon  the 
canvass  of  the  votes  cast  at  said  election  he 
was  duly  declared  to  be  so  elected;  that  the 
term  of  said  office  is  fixed  by  the  Constitution 
to  commence  on  the  first  Thursday  after  the 
first  Tuesday  in  January  succeeding  the  elec- 
tion and  continues  for  a  period  of  two  years 
and  until  his  successor  shall  be  elected  and 
qualified:  and  the  respondent  further  says  that 
the  laws  of  Nebraska  at  all  the  times  herein 
mentioned  provided  that  if  a  qualified  incum- 
bent of  the  office  holds  over  by  reason  of  the 
non-election  or  non-appointment  of  his  success- 
or he  shall  qualify  within  ten  (10)  days  from 
the  time  at  which  his  successor,  if  elected, 
should  have  qualified,  by  taking  the  oath  of 
office,  and  executing  and  having  approved  and 
filed  for  record  his  official  bond  in  the  sum  of 
fifty  thousand  (|60, 000.00)  dollars,  conditioned 
for  the  faithful  performance  of  the  duties  of 
the  office,  as  by  law  required. 

''Respondent  further  says  that  the  said  John 
M.  Thayer  continued  as  the  actual  incumbent 
of  said  office  down  to  the  time  when  this  re- 
spondent qualified  as  governor  of  this  State,  on 
the  8th  day  of  January,  1891,  which  was  the 
first  Thuniday  after  the  first  Tuesday  in  Janu- 
ary succeeding  the  election  in  question.  Re- 
spondent further  says  that  the  said  John  M. 
Thayer  has  never  since  the  8th  day  of  Janu-  [144j 
ary,  1891,  qualified  anew  as  governor  of  the 
State  of  Nebraska;  that  he  has  not  since  that 
date  taken  or  filed  the  official  oath  required  by 
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law,  nor  has  he  bad  bis  official  bond  executed 
or  approved  or  filed  for  leoordj  aa  by  law  re- 

S aired,  to  qualify  bim  anew  if  no  party  was 
ected  to  bold  said  office  of  governor  from 
and  after  tbe  said  8tb  day  of  January,  as  be 
alleges  in  bis  information,  but  wbicb  respond- 
ent dcoiies;  and  in  tbis  bebalf  fortber  alleges 
tbe  fact  to  be  that  after  the  said  8tb  day  of 
January,  1891,  tbe  respondent  entered  into  tbe 
office  or  govemor  of  tbe  State  of  Nebraska,  and 
the  said  John  M.  Thayer  from  that  time 
and  thereafter  wholly  surrendered,  abandoned, 
and  removed  from  said  office,  and  has  not  since 
in  any  manner,  directly  or  indirectly,  occupied 
or  possessed  the  same  or  assumed  or  pretended 
to  assume  to  perform  any  of  tbe  functions 
thereof,  but  wholly  surrendered  the  same  and 
vacated  said  office. 

"Answering  the  sixth  paragraph  of  said  in- 
formation the  respondent  admits  that  after  bis 
election  to  the  said  office  and  the  canvass  of 
the  returns  and  after  he  had  been  declared 
elected  to  tbe  said  office  by  the  speaker  of  the 
house  of  representatives  in  tbe  presence  of  a 
majority  of  the  Legislature,  as  required  by  law, 
he,  on  the  8th  of  Januarv.  1801,  took  the  oath 
of  office,  executed  and  filed  his  official  bond, 
did  all  other  acts  and  things  required  by  law 
of  bim  to  be  done  to  qualify  and  entitle  bim 
to  enter  into  tbe  possession,  use,  and  enjoy- 
ment of  said  office  and  to  discharge  the  duties 
thereof,  and  tbe  respondent  denies  that  he  has 
usurped.'  n  invaded  the  said  office  or  unlaw- 
fully attempted  at  any  time  to  hold  said  office 
and  to  perform  the  duties  thereof,  but  avers 
the  fact  to  be  that  at  and  from  the  commence- 
ment of  the  term  of  bis  said  office,  from  Janu- 
ary 8tb,  1891,  be  has  been  and  now  is  the  duly 
elected  and  qualified  governor  of  the  State  of 
Nebraska,  in  tbe  quiet,  legal,  and  actual  pos- 
session and  enjoyment  of  said  office  and  dis- 
cbarghig  its  duties;  that  he  has  been  recognized 
so  to  be  by  all  of  the  departments  and  officers 
of  the  state  government 

'*And  the  respondent  further  avers  the  fact 
to  be  that  tbe  said  John  M.  Thayer  ceased  to 
be  tbe  incumbent  of  said  office  m  law  and  in 
fact  with  tbe  expiration  of  tbe  8th  day  of  Jan- 
uary, A.  D.  1891,  and  prior  to  tbe  commence- 
ment of  tbis  action. 

''Answering  tbe  eighth  paragraph  of  said  in- 
formation, the  respondent  denies  all  the  allega- 
tions thereof  except  that  be  was  bom  in  Ireland, 
of  alien  parents,  m  the  year  1884;  that  be  was 
brought  to  this  country,  when  about  ten  years 
of  age,  bj  bis  father,  Joseph  Boyd,  who  settled 
about  the  year  1844  in  Belmont  County,  Ohio, 
where  he  resided  for  several  years,  and  there- 
after removed  to  Zanesville,  miskingum  Coun- 
ty, Ohio,  where  he  has  ever  since  r^ded. 

"Respondent  also  admits  that  bis  father,  on 
or  about  March  5th,  1849,  when  responaent 
was  about  14  years  of  age,  declared  bis  inten- 
tion to  become  a  citizen  of  tbe  United  States 
and  to  renounce  and  abjure  forever  all  alle- 
giance and  fidelity  to  everv  foreign  prince,  po- 
tentate, state,  and  sovereignty  whatever,  and 
particularly  the  Queen  of  Great  Britain  and 
Ireland,  and  that  the  alleged  exemplification 
of  the  record  thereof  copied  hi  said  informa- 
tion respondent  believes  is  a  true  copy. 

''Answering  tbe  8th  paragraph  or  said  in- 
formation, respondent  says  he  admits  the  facts 
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therein  alleeed,  except  as  in  this  answer 

wise  averred,  but  denies  the  conclusions  of  lair    ' 

and  facts  therein  stated. 

^'Respondent  further  avers  that  bis  fattier 
for  forty-two  years  last  past  has  enjoyed  and 
exercised  all  of  the  rights,  immunities,  and 
privileges  and  discharged  all  tbe  duties  of  a 
citizen  of  tbe  United  States  and  of  the  StaSa 
of  Ohio  and  was  in  all  respects  and  to  all  in- 
tents and  purposes  a  citizen  of  the  United 
States  and  of  the  State  of  Ohio,  at  all  times 
disclaiming  and  abjuring  allegiance  to  every 
foreign  prince,  potentate,  state,  or  sovereiraty; 
that  dunng  all  of  said  times  said  Joseph  noyd 
behaved  as  a  man  of  good  moral  character,  at- 
tached to  tbe  principles  of  the  Constitutioo  of 
the  United  States  and  well  disposed  to  tbe  good 
order  and  happiness  of  the  same;  that  when 
the  said  Joseph  Boyd  settled  in  the  State  of 
Ohio  as  aforesaid  it  was  his  bona  fide  intentioa 
to  make  the  United  States  his  permanent  resi- 
dence; that  at  that  time  he  did  in  fact  disclaim 
and  abjure  all  allegiance  and  fidelity  to  the 
Queen  of  Great  Britain  and  Ireland  and  to 
every  other  foreign  prince,  potentate,  state. 
and  sovereignty,  and  for  about  40  years  acted 
in  the  belief  that  he  was  a  citizen  of  the  United  [  1 4 
States,  at  all  said  times  exercising  the  elective 
franchise  without  question  or  challenge,  vot- 
ing for  all  officers  of  the  state  and  federal 
governments  the  same  as  a  native-bora  dtizen 
of  tbe  United  States  and  of  the  State  of  Ohio. 

''Respondent  further  savs  that  about  the 
year  1870  said  Joseph  Boydi  was  elected  to  the 
office  of  justice  of  the  peace  in  Muskingum 
County,  Ohio,  and  thereupon  took  an  oath  to 
support  the  Constitutions  of  the  United  States 
and  of  the  State  of  Ohio,  and  for  several  yean 
held  said  office,  exercising  all  the  rights, 'fran- 
chises, powers,  and  duties  of  said  office,  and 
has  for  years  last  past  held  office  under  the 
constitution  and  laws  of  Ohio,  to  wit.  weigfa- 
master  in  the  city  of  Zanesville,  which  office 
he  now  holds. 

"Respondent  further  says  that  he  was  in- 
formed by  bis  father  as  early  as  the  vear  1855 
that  he,the  said  Joseph  Boyd,  was  acitizenof  tbe 
United  States  and  entitled,  in  law  and  in  fact, 
to  all  tbe  rights,  privileges,  and  immunities  of 
a  citizen  of  tbe  United  States  and  tbe  State  of 
Ohio,  and  that  ever  since  said  time  this  respond- 
ent has  so  believed  and  accepted  tbe  fact  so  to 
be,  and  never  beard  the  fact  challenged  or 
questioned  till  after  be  was  elected  to  tbe  ofllos 
of  governor  of  this  State,  in  1890.  Respond- 
ent further  says  that  he  did,  upon  arrivioff  at 
the  age  of  21  years,  exercise  the  elective  mn- 
chise In  said  Muskingum  County,  Ohio,  in  the 
fall  of  1855.  ^ 

"The  respondent  furtner  alleges,  on  inform- 
ation and  belief,  that  prior  to  Octolier,  1854, 
bis  father  did  in  fact  complete  his  natursHza* 
tion  in  strict  accordance  with  the  acts  of  Con- 
gress known  as  the  naturalization  laws  so  ss 
to  admit  and  constitute  bim  a  full  citizen  of 
the  United  States  thereunder,  be  having  exer- 
cised tbe  rights  of  citizenship  herein  descritiecl, 
and  at  said  time  informed  respondent  that  such 
was  the  fact;  that  when  his  father  applied  to 
be  registered  in  Ohio  in  October,  1890,  under  a 
new  bw,  he  was  required  to  produce  bis  citi- 
zenship papers,  and  being  unable  to  find  all 
thereof,  he  appeared  before  said  court  of  com- 
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BOO  pkM  of  MoskiDgum  Ooaoty,  at  the  Oc- 
tober term  thereof  » 1C90,  and  the  proceedings 
._  described  in  the  9th  paragraph  of  the  informa- 
*'^  tioo  were  had  as  therein  set  oat,  but  respond- 
eat STeis  the  fact  to  be,  on  information  and  be- 
lief, that  in  the  matter  of  said  proceedings  said 
Joseph  Boyd  acted  unadvisedly  and  ignorantly, 
the  said  last  named  proceedings  being  in  that 
erent  annecessarr. 

"Respondent  farther  says  that  in  the  year 
1866.  at  the  age  of  22,  he  left  his  father's  home 
in  Ohio  in  the  firm  belief  that  he,  respondent, 
wts  a  citizen  of  the  United  States  in  law  and  in 
fict,  to  establish  himself  in  life;  that  he  went 
CO  the  State  of  Iowa,  where  he  resided  for  a 
few  months. 

"In  the  month  of  August,  1856,  respondent 
removed  to  the  Territory  of  Nebraska,  which 
WS8  then  to  a  large  extent  a  wilderness,  and 
settled  in  Douglas  County,  where  he  resided 
for  two  years,  working  at  his  trade  as  a  car- 
penter, and  in  1857  he  was  elected  county  derk 
of  said  county,  and  took  an  oath  to  support 
the  Constitution  of  the  United  SUtes  and  the 
mo?W.'>DS  of  the  Organic  Act  under  which  the 
Territory  of  Nebraska  was  created.  Respond- 
ent removed  to  what  is  now  Buffalo  County, 
cear  old  Fort  Kearnej^,  which  was  then  upon 
the  extreme  frontier,  m  the  fall  of  1858,  where 
he  engaged  in  the  business  of  fanning,  in  the 
midst  ofgreat  perils  from  hostile  Indians,  suf 
fering  years  of  extreme  hardship.  In  1864,  at 
tbe  tim^  «ff  the  Indian  outbreak  in  said  vicinity 
ivben  tbe  lives  and  property  of  settlers  were 
destroyed  or  endangered,  when  many  settlers 
were  massacred,  when  hostile  Indians  killed 
cattle  before  the  door  of  the  home  of  his  fam- 
fly,  be  volunteered  his  services  as  a  soldier  of 
tbe  United  States,  which  were  accepted  by  the 
United  States  government,  he  being  sworn  into 
its  military  service  by  order  of  General  R.  B. 
Mitchell:  that  he  served  as  a  soldier  of  the 
United  States,  without  compensation  or  re- 
ward, to  protect  the  men,  women  and  children 
of  tbe  frontier  and  to  maintain  the  authority, 
honor  and  flag  of  the  United  States  govern- 
meat. 

"In  tbe  vear  1866,  respondent  was  elected  a 
fliember  of  the  house  of  representatives  of  Ne- 
braska to  represent  the  counties  of  Buffalo  and 
Hall;  that  ho  served  as  such  officer  in  the  fol- 
lowinr  session  of  the  Legislature,  to  which  was 
nbmttted  tbe  proposition  of  the  Congress  of 
tbe  United  States  to  accept  the  first  constitu- 
tioo  of  this  State  with  tbe  conditions  Imposed 
bf  tbe  Act  of  Congress  known  as  the  Enabling 
Act,  below  Darned;  that  before  entering  upon 
148]  tbe  duties  of  said  office  he  took  the  oath  re- 
quired by  law  and  swore  to  support  the  Con- 
•tiuition  of  tbe  United  States  and  tbe  provis- 
ions of  the  Organic  Act  under  which  the  Terri- 
tofy  of  Nebraska  was  created. 

*'In  1868  respondent  removed  to  Douglas 
Conntj.  where  he  has  since  resided.  In  the 
jear  1871  respondent  was  elected  by  the  elect- 
on  of  said  county  a  member  of  the  convention 
of  tbe  people  of  the  State  of  Nebraska  to  form 
t  state  constitution,  and,  after  taking  the  oath 
Kqoired  by  law  to  support  tbe  constitutions  of 
tbe  United  States  and  State  of  Nebraska,  in 
fact  aerved  as  a  member  of  said  convention. 

"In  the  year  1875  the  respondent  was  elected 
tr  tbe  electors  of  said  county  a  member  of  the 
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convention  of  the  people  of  tbe  State  of  Ne- 
braska, to  form  a  constitution,  which  conven- 
tion discharged  that  duty  in  the  year  1875, 
which  resulted  in  forming  the  constitution  un- 
der which  tbe  government  of  this  State  has 
since  existed,  uespondent,  after  taking  the 
oath  required  b^  law  to  support  tbe  constitu- 
tions of  the  United  States  and  of  this  State,  in 
fact  served  as  a  member  of  said  convention. 

"In  18H0  respondent  was  elected  and  acted 
as  president  of  tbe  dtj  council  of  the  city  of 
Omaha. 

"In  1881  respondent  was  elected  mavor  of 
the  city  of  Omaha,  and  served  in  said  ofifce  for 
two  years.  In  1885  respondent  was  again 
elected  to  said  office  of  mayor,  and  served  for 
two  years,  and  before  taking  the  office  of  may- 
or each  of  said  times  resi)ondent  took  an  oath 
to  support  tbe  constitutions  of  tbe  United 
States  and  of  the  State  of  Nebraska. 

"Respondent  further  says  that  during  said 
period  of  over  80  years  he  has  exercis^  the 
elective  franchise  in  said  Territorv  and  State  of 
Nebraska  and  enjoyed  all  the  rights,  privileges 
and  immunities  of  a  citizen  of  the  United  States 
and  of  said  Territory  and  State. 

"Respondent  further  says  that  for  over  82 
years  Istst  past  he  has  been  in  fact  and  in  law  a 
citizen  of  the  United  States  and  of  said  Terri- 
tory and  State;  that  neither  the  United  States 
nor  the  Territory  or  State  of  Nebraska  has 
ever  challenged  his  citizeoship  or  sought  to 
oust  him  of  the  franchise  actually  enjoyra  and 
exercised  by  him  to  be  a  citizeoi  of  the  United 
States,  and  that  it  is  not  competent  for  this  re- 
lator so  to  do;  that  if  his  said  right  and  privi- 
lege of  being  a  citizen  of  the  United  States  is 
subject  to  challenge,  it  is  solely  for  the  United 
States  in  its  sovereign  capacity  to  challenge  the 
same. 

"And  he  further  avers  that  he  was  at  tbe 
time  of  the  election  in  question  and  for  more 
than  two  years  prior  thereto  eligible  to  be 
elected  to  and  to  hold  said  office  of  governor 
for  the  term  in  question. 

"Respondent  further  says  that  in  1849  it  was 
his  bona  fide  intention  to  be  a  citizen  of  the 
United  States,  and  that  then  be  renounced  and 
abjured  forever  all  allegiance  and  fidelity  to 
every  foreign  prince,  potentate,  state  or  sover- 
eignty whatever,  and  particularly  the  Queen 
of  Qreat  Britain  and  Ireland;  that  during  all 
the  time  since  he  has  behaved  as  a  man  of  good 
moral  character,  attached  to  the  principles  of 
tbe  Constitution  of  the  United  States  and  well 
disposed  to  tbe  good  order  and  happiness  of 
the  same,  and  all  said  time  bas  absolutely  re- 
nounced and  abjured  all  allegiance  and  fidelity 
to  every  foreign  prince,  potentate,  state  or  sov- 
ereignty, and  particularly  the  Queen  of  Great 
Britain  and  Ireland. 

"Further  answering,  respondent  shows  to 
the  court  that  after  his  said  election  as  governor 
and  after  he  had  learned  for  the  first  time  that 
his  citizenship  had  been  questioned,  and  on 
December  16th,  1890,  be  went  before  the  Dis- 
trict Court  of  the  United  States  for  tbe  District 
of  Nebraska  for  the  purpose  of  removing  all 
doubts  that  might  arise  thereafter  in  respect 
thereof,  and  by  petition  to  said  court  repre- 
sented to  that  court  the  facts  necessary  to  be 
known  in  that  behalf  touching  his  said  nistory 
and  citizenship  of  the  United  States,  insisting 
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therein  that  he  was  and  had  been  for  more 
than  two  years  next  preceding  hia  election  to 
the  ofBce  of  governor  in  November,  1890,  a 
citizen  of  the  United  States,  and  also  represent- 
ing to  said  coart  that  a  question  had  been 
raued  as  to  his  dtizensbip;  whereupon  said 
court,  by  its  judgment,  found,  determined, 
and  adjudged  that  he  was  in  fact  and  law  a 
full  citizen  of  the  United  States;  and  respond- 
ent avers  that  he  is  and  for  manv  years  last 
past  has  been  a  citizen  of  the  United  States 
within  the  meaning  and  re<quirements  of  the 
acts  of  Congress  of  the  United  States,  a  copj 
of  which  petition,  Judgment,  and  record  is 
hereto  attached  and  made  part  of  this  answer. 

"Respondent  denies  the  allerations  of  the 
9tb,  10th,  and  11th  paragraphs  of  said  informa- 
tion, except  that  he  refuses  to  surrender  said 
office  of  governor  to  the  said  relator,  and  all 
other  allegations  of  said  information  not  here- 
inbefore admitted  or  specially  answered. 

"Wherefore  respondent  prays  to  be  hence 
dismissed  with  his  costs  in  this  behalf  most 
wrongfully  expended,  and  for  such  other  and 
further  relief  as  may  be  just  and  proper." 

Attached  to  the  answer  was  a  duly  certified 
copy  of  the  proceedings  of  the  United  States 
District  Court  therein  referred  to. 

To  this  answer  the  relator  demurred,  and 
assigned  as  grounds  of  demurrer  that  the  an- 
swer did  not  state  facts  sufficient  to  constitute 
a  defense;  that  the  facts  stated  were  insufficient 
to  justify  the  respondent  in  holding  and  exer- 
cismg  the  office  of  governor;  and  that  the  an- 
swer showed  on  its  face  that  the  respondent 
was  an  alien  and  ineligible  to  the  office  of  gov- 
ernor of  Nebraska,  in  November,  1890,  at  the 
time  of  his  pretended  election;  that  the  answer 
admitted  the  facta  pleaded  in  the  information, 
sbowinff  the  right  of  the  relator  to  hold  the 
office  of  governor;  that  the  exhibits  filed  by  the 
respondent  showed  him  not  to  have  been  a 
citizen  of  the  United  States  prior  to  December, 
1890;  wherefore  relator  prayed  judgment  of 
the  court  upon  the  pleadings  that  the  respond- 
ent be  ousted  from  said  office  of  governor  of 
Nebraska,  and  that  relator  be  reinstated  therein. 

On  the  12th  of  Inarch,  1891,  the  cause  was 
beard  upon  the  demurrer,  and  on  the  5th  of 
May  of  that  year  the  court  announced  its  opin- 
ion, (two  of  the  three  judges  concurring  and 
one  dissenting,)  and  entered  judgment  of  ouster 
as  against  respondent  and  reinstating  the  relator 
in  said  office.  On  tbe  same  day  a  writ  was 
issued  in  accordance  witu  said  judgment,  and 
the  relator  put  into  possession  of  said  office  in 
place  of  the  respondent.  The  opinions  will  be 
found  reported  in  31  Neb.  — .  A  writ  of  er- 
ror was  thereupon  sued  out  from  this  court. 

Jfessra,  J.  C.  Cowln,  H.  D.  E8tabrook« 
and  A.  H«  Garland  for  plain  tifiF  in  error. 

Messrs,  John  F.  Dillon,  John  L.  Web- 
ster  and  Joseph  E.  Blair  for  defendant  in  er- 
ror. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

(1.)  In  StaU  V.  Stein,  J  3  Neb.  589,  it  was 
held  that  where  the  State  at  large  was  interested 
in  a  proceeding  in  quo  warranto^  the  attorney- 
general  was,  as  at  common  law,  the  proper 
person  to  institute  it,  but  when  the  information  | 
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was  filed  by  an  individual  to  oust  tbe  incum- 
bent from  an  office  and  install  the  relator 
therein,  it  was  a  personal  remedy  on  behalf  of 
the  individual  claiming  to  be  aggrieved,  and 
the  State  was  but  a  nominal  party. 

In  the  case  at  bar  the  attorney -general  re- 
fused to  file  the  information,  and  the  relator 
obtained  leave  to  prosecute  it  in  the  name  of 
the  State,  but  on  his  own  behalf,  as  under  the 
statute  he  was  authorized  to  do.  Ck>mpilcd 
Stat.  Neb.  1891,  chap.  71,  p.  «26;  Title  23.  f  n 
Code  Civ.  Proc.  p.  954. 

Bv  section  2  of  article  V.  of  the  constitution 
of  the  State  of  Nebraska,  in  force  November 
1,  1875,  it  was  provided:  "No  person  shall 
be  eligible  to  the  office  of  governor,  or  lieuten- 
ant-governor, who  shall  not  hHve  attained  the 
age  of  tbirtv  .years,  and  been  for  two  vean 
next  preceding  bis  election  a  citizen  of  tbe 
United  States  and  of  this  State.  None  of  tbe 
officers  of  the  executive  department  shall  be 
eligible  to  any  other  state  office  during  tbe 
period  for  which  they  shall  have  been  elected.** 
Comp.  Stat  Neb.  1891,  p.  26. 

In  United  States  v.  Omikshank,  03  U.  S. 
542,  549  [23:  588,  590],  Mr.  atitf  Justice 
Waite,  delivering  the  opinion  of  the  court,  said: 
''Citizens  are  the  members  of  the  political 
community  to  which  they  l)e]ong.  They  are 
the  people  who  compose  the  community,  and 
who,  in  their  associated  capacity,  have  estab- 
lished or  submitted  themselves  to  thedomlnioo 
of  a  government  for  the  promotion  of  tbeir 
general  welfare  and  the  protection  of  their 
individual  as  well  as  their  collective  rights." 
There  is  no  attempt  in  this  definition,  which 
was. entirely  sufficient  for  the  argument,  io 
exclude  those  members  of  the  State  who  are 
citizens  in  the  sense  of  participc^n  In  civil 
rights  though  not  in  the  exercise  of  political 
functions. 

The  Constitution  provides  that  no  person 
shall  be  a  representative  who  has  uot  been 
"seven  J^rs  a  citizen  of  the  United  States," 
(art.  L,  §  2,  par.  2;)  that  no  person  shall  tie  a 
senator  who  has  not  been  '*nine  years  a  citizen 
of  the  United  States,"  (art  L.  §  8.  par. 
3;)  that  no  person  shall  be  eligible  to  the 
office  of  President  of  the  United  States  ''ex- 
cept a  natural-bom  citizen,  or  a  citizen  of 
the  United  States,  at  the  time  of  the  adop- 
tion of  this  Constitution,"  (art.  XL,  §  1,  par. 
4;)  and  that  '*tbe  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immuni- 
ties of  citizens  in  tbe  several  stateSy^Cart  IV., 
$  3,  par.  1.)  And  Congress  is  empowered  '*te 
establish  an  uniform  rule  of  naturalization,** 
(art.  I.,  g  8,  par.  4.)  But  prior  to  the  adoption 
of  the  14tb  Amendment  there  was  no  definition 
of  citizenship  of  the  United  States  in  the  in- 
strument. 

Mr  Jvatice  Story,  in  his  Commentaries  on 
the  Constitution,  says:  '^ Every  citizen  of  a 
State  is  ipso  facto  a  citizen  of  the  United 
States."  (§  1698.)  And  this  is  the  view  ex- 
pressed by  Afr.  Rawle  in  his  work  on  the  Con- 
stitution. (Chap.  9,  pp.  85,  86.)  Mr,  Justice  r.^A 
Curtis,  in  Dred  Scott  v.  Sandford,  60  U.  S.  19  ^ 
How.  398,  576  [15:  691,  771],  exi>res6ed  tbe 
opinion  that  under  the  Constitution  of  the 
United  States  "every  free  person  bom  on  the 
soil  of  a  State,  who  is  a  dtizen  of  that  State 
by  force  of  its  constitution  or  laws,  is  also  a 
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cidzeD  of  the  United  States. "  And  Mr.  Justice 
SvaTBe,  in  StaughUr-Bouss  Cases,  83  U.  8.  16 
WdL  36. 126  [21:  894,  424],  dttclared  that  *'a 
citizen  of  a  State  Is  ipsa  facto  a  citizen  of  the 
United  States.**  Buiin  Dred  Seotiv,  Sandford, 
«  D.  a  19  How.  898,  404  [16:  691,  700].  Mr. 
Chirf  Justice  Taney,  delivering  the  opinion  of 
the  court,  said:  '*The  words  'people  of  the 
United  States'  and  'citizens'  are  synonymous 
terms,  and  mean  the  same  thing.  They  both 
describe  the  political  body  who,  according  to 
our  republican  institutions,  form  the  sov- 
ereign^,  and  who  bold  the  power  and  conduct 
the  government  through  their  representatives. 
They  are  r*bat  we  familiarly  call  the  *8over- 
cigD  people,  snd  every  citizen  is  one  of  this 
peo[^,  and  *  a  constituent  member  of  this 
sovereignty.  ...  In  discussing  this  question, 
we  must  not  confound  the  rights  of  citizenship 
which  a  State  may  confer  within  its  own 
limits,  and  the  rights  of  citizenship  as  a  member 
of  the  Union.  It  does  not  by  any  means  fol- 
low, because  he  has  all  the  rights  and  privi- 
leges of  a  citizen  of  a  State,  that  he  must  be  a 
diizeo  of  the  United  States.  He  may  have  all 
of  the  rights  and  privileges  of  the  citizen  of  a 
State,  and  yet  not  be  entitled  to  the  rights  and 
privileges  of  a  citizen  in  any  ot  lier  State.  For, 
previous  to  the  adoption  of  the  Constitution  of 
the  United  States,  every  State  had  the  un- 
doubted right  to  confer  on  whomsoever  it 
pleased  the  character  of  citizen,  and  to  endow 
him  with  all  its  rights.  But  this  character  of 
course  was  confined  to  the  boundaries  of  the 
State,  and  gave  him  no  rights  or  privileges  in 
other  states  b^ond  those  secured  to  him  by 
the  laws  of  nations  and  the  comity  of  states. 
Nor  have  the  several  states  surrendered  the 
power  of  oonfernng  these  rights  and  privileges 
by  adopting  the  Constitution  of  the  United 
States.  Each  State  ma^  still  confer  them  upon 
so  sUen,  or  anyone  it  thmks  proper,  or  upon  any 
class  or  description  of  persons;  yet  he  would 
not  be  dtizen  in  the  sense  in  which  that  word 
it  used  in  the  Constitution  of  the  United  States, 
nor  entitled  to  sue  as  such  in  one  of  its  courts, 
nor  to  the  privileges  and  immunities  of  a  dti- 
leo  in  the  other  states.  The  rights  which  he 
would  acquire  would  be  restricted  to  the  State 
which  gave  them.  The  Constitution  has  con- 
ferred on  Congress  the  ri^ht  to  establish  an 
noiform  rule  of  naturalization,  and  this  right 
is  evidently  exclusive,  and  has  always  been 
held  by  this  court  to  be  so.  Consequently,  no 
Sttte,  since  the  adoption  of  the  Constitution, 
can  by  naturalizing  an  alien  invest  him  with 
the  rights  and  privileges  secured  to  a  citizen  of 
s  State  under  the  federal  government,  although, 
•0  far  as  Uie  State  alone  was  concerned,  he 
would  undoubtedlv  be  entitled  to  the  rights  of 
a  citizen,  and  clothed  with  all  the  rights  and 
immuoities  which  the  constitution  and  laws  of 
the  State  attached  to  that  character." 

The  14th  Amendment  reads:  "All  per- 
■ODs  bom  or  naturalized  in  the  United 
States,  and  subject  to  the  Jurisdiction  thereof, 
are  citizens  of  the  United  Stales  and  of  the 
State  wherein  they  reside.  No  Slate  shall 
make  or  enforce  any  law  which  shall  abridge 
the  privileges  or  imrounitips  of  citizens  of  the 
United  States;  nor  shall  any  State  deprive  any 

Kof  life,  liberty,  or  property,  without 
.  Tocess  of  law;  nor  deny  to  any  person 
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within  its  Jurisdiction  the  equal  protection  of 
the  laws." 

In  Slaughter- House  Cases,  88  U.  B.  16  Wall. 
36  [21:  894]  it  was  held  by  this  court  that  the 
first  clause  of  the  fourteenth  article  was  pri- 
marily intended  to  confer  citizenship  on  the 
ne^ro  race,  and  secondly  to  give  definitions  of 
citizenship  of  the  United  States,  and  citizen- 
ship of  the  states,  and  it  recognized  the  dis- 
tinction between  citizenship  of  a  State  and  citi- 
zenship of  the  United  States  bv  those  defini- 
tions; that  the  privileges  and  immunities  of 
citizens  of  the  states  embrace  generallv  those 
fundamental  civil  rights  for  the  security  and 
establishment  of  which  or^nized  societ;^  was 
instituted,  and  which  remain,  with  certain  ex- 
ceptions mentioned  in  the  federal  Constitution, 
under  the  care  of  the  state  ^vernments ; 
while  the  priyileges  and  immunities  of  citizens 
of  the  United  States  are  those  which  arise  out 
of  the  nature  and  essential  .character  of  the 
national  government,  the  provisions  of  its  con- 
stitution, or  its  laws  and  treaties  made  in  pur-  [  161 J 
suance  thereof;  and  that  it  is  the  latter  which 
are  p^ced  under  the  protection  of  Congress  by 
the  second  clause  of  the  14th  Amendment. 

In  Gassies  v.  BaUon,  81  U.  S.  6  Pet.  761, 
762  rS:  578],  Mr.  Chief  Justice  Marshall  de- 
clared that  '*a  citizen  of  th<)  United  States, 
residing  in  anv  State  of  the  Union,  is  a  citizen 
of  that  State;''  and  the  14th  Amendment  em- 
bodies that  iriew. 

The  Supreme  Court  of  Nebraska  decided 
that  James  E.  Etovd  had  not  been  for  two  yean 
next  preceding  bis  election  a  citizen  of  the 
Unitea  States,  and  hence  that  under  the  con- 
stitution of  the  State  he  was  not  eligible  to  the 
ofiQce  of  governor;  and  that  he  was  not  a  citi- 
zen of  the  Unitea  States,  because  during  his 
entire  residence  in  the  Territory  from  1856  to 
1867,  and  in  the  State  from  1867  to  November 
4,  1890,  the  date  upon  which  he  was  elected 
governor,  he  was  a  subject  of  r^reat  Britain 
and  Ireland. 

Arrival  at  this  conclusion  involved  the 
denial  of  a  ri^ht  or  privilege  under  the  Con- 
stitution and  Taws  of  the  United  States,  up- 
on which  the  determination  of  whether  Boyd 
was  a  citizen  of  the  United  States  or  not  de- 
pended, and  Jurisdiction  to  review  a  decision 
against  such  right  or  privilege  necessarily  exists 
in  this  tribunal.  Missouri  v.  Andriano,  188 
U.  S.  496  [:M:  1012].  Each  State  has  the 
power  to  prescribe  the  qualifications  of  its 
officers  and  the  manner  in  which  they  shall  be 
chosen,  and  the  title  to  offices  shall  be  tried, 
whether  in  the  Judicial  courts  or  otherwise. 
But  when  the  trial  is  in  the  courts,  it  is  "  a 
case,"  and  if  a  defense  is  interposed  under  the 
Constitution  or  laws  of  the  United  States,  and 
is  overruled, then,  as  in  any  other  case  decided 
by  the  highest  court  of  the  State,  this  court  has 
Jurisdiction  by  writ  of  error. 

We  do  not  understand  the  contention  to  in- 
volve, directly,  a  denial  of  the  right  of  expatria- 
tion, which  the  political  departments  of  this 
government  have  always  united  in  asserting 
(Lawrence's  Wheaton,  925;  Whart  Confl.  L. 
tj  5;  8  Op.  Atty-Gen.  189;  9  Op.  Atty-Gen. 
R56;  Act  of  Congress  of  July  27,  1«68,  15 
Stat  at  L.  228;  Rev.  Stat  g  1999),  but  thot  it 
is  insisted  that  Boyd  was  an  alien  upon  the 
ground  that  the  disabilities  of  alienage  had      [162} 
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never  been  removed,  because  he  had  never  been 
naturalized. 

Naturalization  to  the  act  of  adopting  a  for- 
eigner, and  clothing  him  with  the  privileges  of 
a  native  citizen,  and  relator's  position  is  that 
such  adoption  has  neither  been  sought  nor  ob- 
tained by  respondent  under  the  acts  of  Con- 
gress in  that  l^half. 

Congress  in  the  exercise  of  the  power  to  es- 
tablish a  uniform  rule  of  naturalization  has 
enacted  general  laws  under  which  individuals 
may  be  naturalized,  but  the  instances  of  collec- 
tive naturalization  by  treaty  or  by  statute  are 
numerous. 

Thus,  ^though  Indians  are  not  members  of 
the  political  sovereignty,  many  classes  of  them 
have  been  made  citizens  in  that  way.  Elk  v. 
Wtlkint,  112  U.  S.  94  [28:  643].  By  the 
Treaty  of  September  27.  1880,  provision  was 
made  for  such  heads  of  families  of  the  Choc- 
taws  as  desired  it,  to  remain  and  become 
citizens  of  the  United  States.  (7  Stat,  at  L. 
885.1  By  the  Treaty  of  December  29,  1835, 
such  individuals  and  families  of  the  Cherokees 
fi3  were  averse  to  a  removal  west  of  the  Missis- 
sippi and  desirous  to  become  citizens  of  ttie 
states  where  they  resided  were  allowed  to  do 
so.  (7  Stat,  at  L.  483.)  By  the  Act  of  Con- 
gress  of  March  8,  1843,  it  was  provided  that  on 
the  compietion  of  certain  arrangements  for  the 
partition  of  the  lands  of  the  tribe  among  its 
members.  "  the  said  Stockbridge  tribe  of  In- 
dians, and  each  and  every  of  them,  shall  then 
be  deemed  to  be,  and  from  that  time  forth  are 
hereby  declared  to  be,  citizens  of  the  United 
States,  to  all  intents  and  purposes,  and  shall  be 
entitled  to  all  the  rights,  privileges  and  immu- 
nities of  such  citizens."  (5  Stat,  at  L.  647.) 
And  such  was  the  Act  of  March  8,  1839  (5 
Stat,  at  L.  849,  851),  relating  to  the  Brother- 
town  Indians  of  Wisconsin. 

The  Act  of  Congress  approved  February  8, 
1887  (24  Stat  at  L.  888),  was  much  broader, 
and  by  its  terms  made  every  Indian  situated  as 
therein  referred  to,  a  citizen  of  the  United 
States. 

Manifestly  the  nationality  of  the  inhabitants 
of  territory  acquired  by  conquest  or  cession 
becomes  that  of  the  government  under  whose 
dominion  they  pass,  subject  to  the  right  of 
election  on  their  part  to  retain  their  former 
nationality  by  removal,  or  otherwise  as  may  be 
provided. 

All  white  persons  or  persons  of  European 
descent  who  were  bom  in  any  of  the  colonies, 
or  resided  or  had  been  adopted  there,  before 
1776,  and  had  adhered  to  the  cause  of  inde- 
pndence  up  to  July  4,  1776.  were  by  the  dec- 
laration invested  with  the  privileges  of  citizen- 
ship. UnHed  State*  v.  mehus,  58  U.  S.  17 
How.  525,  589  [15:  286, 240];  Tnglisv,  Sailor's 
Snug  Harbor,  28  U.  S.  8  Pet.  99  [7:  617].  In 
M* limine  v.  Coxe,  8  U.  S.  4  Cranch,  209 1 2: 598], 
it  was  held  that  Mr.  Coxe  bad  lost  the  right  of 
election  by  remaining  in  New  Jersey  after  she 
had  declared  herself  a  State,  and  had  passed 
laws  pronouncing  him  to  be  a  member  of  the 
new  government;  but  the  riirht  itself  was  not 
deni^.  Shanki  v.  Duponl^  28  U.  S.  8  Pet 
242  [7:  666]. 

Under  the  second  article  of  Jay's  Treaty  (8 
Stat,  at  L.  116,  117),  British  subjects  who  re- 
sided at  Detroit  bN^ore  and  at  the  time  of  the 
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evacuation  of  the  Territorj  of  Michigan,  and 
who  continued  to  reside  there  afterwards  with- 
out at  any  time  prior  to  the  expiration  of  ooa 
year  from  such  evacuation  declaring  their  in- 
tention of  becoming  British  subjects^  became 
ipso  facto  to  all  intents  and  purposes  American 
citizens.     Orane  v.  Beeder,  25  Mich.  808. 

By  section  three  of  article  IV.  of  the  Consti- 
tution, "  new  states  may  be  admitted  by  the 
Congress  into  this  Union."  The  section,  aa 
originally  reported  by  the  committee  of  detail, 
contained  the  language:  "  If  the  admission  be 
consented  to,  the  new  State  shall  be  admitted 
on  the  same  terms  as  the  original  ones.  But 
the  Legislature  mav  make  conditions  with  the 
new  states  concerning  the  public  debt  whidi 
shall  be  then  subsisting."  Theae  clauses  were 
stricken  out,  in  spile  of  strenuous  opposition, 
upon  the  view  that  wide  latitude  ought  to  be 
given  to  the  Congress,  and  the  denial  of  any 
attempt  to  impede  the  growth  of  the  western 
country.  Madison  Papers,  5  EUioU  881.  492, 
498;  8  QUpin,  1456. 

And  paragraph  two  was  added,  that  "  the 
Congress  shall  have  power  to  dispose  of  and 
make  all  needful  rules  and  regulations  respect- 
ing the  territory  or  other  property  belonging 
to  the  United  States;  and  nothing  in  this  Con- 
stitution shall  be  so  construed  as  to  prejudice 
any  claims  of  the  United  States,  or  of  any  par- 
ticular State." 

By  article  three  of  the  Treaty  of  Paris  of 
1803  (8  Stat  at  L.  200,  202),  it  was  provided 
that  "the  inhabitants  of  the  ceded  territory 
shall  be  incorporated  in  the  Union  of  tlie 
United  States,  and  admitted  as  soon  as  possible, 
according  to  the  principles  of  the  federal  Consti- 
tution, to  the  enjoyment  of  aU  the  rights,  advan- 
tages and  immunities  of  citizens  of  the  United 
States:  and  in  the  meantime  they  shall  be 
maintained  and  protected  in  the  free  enjoy- 
ment of  their  liberty,  property  and  the  religioa 
which  they  profess." 

It  was  said  by  Mr,  Justice  Catron,  in  bis 
separate  opinion  in  Dred  SeoU  v.  SandfortL  60 
U.  S.  19  How.  898,  525  [15:  691,  7501.  "  The 
settled  doctrine  in  the  state  courts  of  txHiisiana 
is,  that  a  French  subject  coming  to  the  Orleans 
territory,  after  the  Treaty  of  1806  was  made, 
and  bdtore  Louisiana  was  admitted  into  the 
Union,  and  being  an  inhabitant  at  the  time  of 
the  admission,  became  a  citizen  of  the  United 
States  by  that  Act;  that  he  was  one  of  the  in- 
habitants contemplated  by  the  third  article  of 
the  Treaty,  which  referred  to  all  the  iohabi- 
tants  embraced  within  the  new  State  on  its 
admission.  That  this  is  the  true  oonstiuctioa 
I  have  no  doubt" 

In  Desboii^  Ckm,  8  Mart  185  (decided  io 
1812),  one  Desbois,  of  French  birth,  applied 
for  a  license  to  practice  as  a  counsellor  siod  at- 
torney at  law  in  the  superior  courts  of  Loai8i> 
ana.  and  by  one  of  the  rules  of  the  court  the 
applicant  could  not  be  admitted  onless  be  was 
a  citizen  of  the  United  States.  Desbois  con- 
ceded that  he  had  no  claim  to  citizenship  by 
birth  nor  by  naturalization  under  the  acts  of 
Congress  to  establish  an  uniform  rule  on  that 
subject,  but  he  contended  that  there  was  a 
third  mode  of  acquiring  citizenship  of  the 
United  States,  namely,  the  admission  into  the 
Union  of  a  State  of  which  he  was  a  dtizea 
He  contended  that  as  he  had,  hi  the  vear  1806, 
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lemoTed  to  and  settled  with  bis  famDy  in  the 
dtj  of  New  Orleans  in  the  territory  of  Or- 
leans, in  oontemplation  of  the  enjoyment  of 
all  the  advantages  which  the  laws  of  the  ter- 
hUMj  and  of  Uie  United  States  held  out  to 
foreigners  removing  into  that  territory,  and 
bad  ever  since  considered  it  as  bis  adopted 
couDtry.  be  had  become  a  citizen  nnder  the 
Act  of  Congress  of  March  2, 1805.  further  pro- 
viding for  the  territorial  government  of  Or- 
leans, the  Enabling  Act  of  February  20,  1811, 
and  that  of  April  8,  1812,  admitting  the  State. 
Judge  Martin,  who  delivered  tbe  opioion  of 
the  court,  referred  among  other  thin^  to  the 
HI  fact  that  the  Act  of  CoDgress  authonzing  the 
^  formation  of  •  the  slate  government  of  iXuisi- 
ana  was  almost  literally  copied  from  tbat 
wbich  aotborized  tbat  of  Obio,  and,  pointing 
out  that  by  the  first  section  of  the  latter  statute 
tbe  inhabitants  of  tbe  designated  territory  were 
SQtborized  to  form  for  themselves  a  state  con- 
•titution,  while  by  the  fourth  section  tbe  per- 
•ons  entitled  to  vote  for  members  of  tbe  con- 
vention were  described  as,  first,  all  male  citizens 
of  tbe  United  States,  and  next,  all  other  per- 
sons having  in  all  other  respects  tbe  legal 
qualifications  to  vote  for  members  of  tbe  Gen- 
erG.2  Assembly  of  the  territory,  which  were  a 
fret;bold  of  fifty  acres  of  land  in  tbe  district 
sod  citizenship  of  one  of  tbe  states  and  resi- 
dence in  tbe  aistrict,  or  the  like  freehold  and 
two  years'  residence  in  tbe  district,  said:  "Tbe 
word  'inhabitants,'  in  tbe  first  section  of  this 
Act,  must  be  taken  kUo  sensu,  it  cannot  be  re- 
strained so  as  to  include  citizens  of  tbe  United 
States  only;  for  other  persons  are  afterwards 
called  upon  to  yote.  There  is  not  any  treaty, 
«r  other  instrument,  which  may  be  said  to  con- 
tnd  it.  Every  attempt  to  restrict  it  must  pro- 
ceed oo  principles  absolutely  arbitrary.  If  tbe 
word  is  to  be  taken  tato  iensu  in  tbe  Act  pass'>d 
in  favor  of  the  people  of  one  territory,  is  there 
soy  reason  to  say  that  we  are  to  restrain  it,  in 
tnotber  Act,  passed  for  similar  purposes,  in 
favor  of  the  people  of  another  temtory?" 

And  after  an  able  discussion  of  the  subject, 
be  concluded  that  the  applicant  must  be  con- 
tidered  a  citizen  of  the  State  of  Lorisiana  and 
entitled  to  all  the  rights  and  priv  }eges  of  a 
dtizen  of  the  United  States. 

In  1818,  in  United  States  " .  Lave,  ij,  8  Mart 
788,  Judge  Hall  of  the  District  Court  of  the 
United  Sutes  held  that  the  inhabitants  of  the 
territory  of  Orleans  became  citizens  of  Louis- 
itna  and  of  the  United  States  by  tbe  admission 
of  Louisiana  into  the  Union;  denied  tbat  tbe 
only  constitutional  mode  of  becoming  a  citizen 
of  the  United  States  is  naturalization  bv  com- 
186]  pKanoe  with  the  uniform  rule  establisned  by 
Congress;  and  fully  agreed  with  tbe  decision 
in  the  Dubois  Case,  which  he  cited. 

By  the  ordinance  for  tbe  government  of  the 
Northwest  Territory,  of  July  18, 1787,  it  was 
provided  that  as  soon  as  there  should  be  5.000 
free  male  inhabitants  of  full  age  in  the  district 
thereby  constituted,  they  were  to  receive  au- 
tboiity  to  elect  representatives  to  a  general  as- 
Kmbfy.  and  the  qualifications  of  a  representa- 
tife  hi  such  cases  were  previous  citizenship  of 
one  of  the  United  States  for  three  years  and 
residence  in  the  disdict,  or  a  residence  of  three 
yoirs  in  the  district  and  a  fee  simple  estate  of 
flOO  teres  of  land  therein.    The  qualifications 


of  electors  were  a  freehold  in  fifty  acres  of  land 
in  the  district,  previous  citizenship  of  one  of 
tbe  United  States,  and  residence,  or  the  like 
freehold  and  two  years'  residence  in  the  dis- 
trict. And  it  was  also  provided  tbat  there 
should  be  formed  in  the  territory  not  less  than 
three  nor  more  than  five  states,  with  certain 
boundaries,  and  tb!tt  whenever  any  such  State 
should  contain  60,000  free  inhabitants,  such 
State  should  be  admitted  by  its  delegates  in 
Congress  on  an  equal  footing  with  the  ori^nal 
states  in  all  respects  whatever,  and  should  be 
at  liberty  to  form  a  permanent  constitution 
and  state  government,  provided  it  should  be 
republican  and  in  conformity  with  the  articles 
of  compact    (1  Stat,  at  L.  51a.) 

Reference  to  the  various  acts  of  Congress 
creating  tbe  Indiana  and  Illinois  territories  (2 
Stat  at  L.  68;  2  Stat  at  L.  514);  the  enabling 
acts  under  wbich  tbe  state  governments  of 
Ohio,  Indiana,  and  Illinoii  were  formed  (2 
Stat  at  L.  173;  8  Stat,  at  L.  289;  8  Stat,  at  L. 
428);  and  tbe  Act  recognizing,  and  resolutions 
admitting,  those  states  (2  Stat  at  L.  201;  8 
Stat,  at  L.  890;  8  Stat  at  L.  588);  and  to  thebr 
original  constitutions;  establishes  that  the  in- 
habitants or  people  who  were  empowered  to 
take  part  in  tbe  creation  of  these  new  political 
organisms,  and  who  continued  to  participate 
in  tbe  discharge  of  political  functions,  included 
others  than  those  who  were  originally  citizens 
of  the  United  States.  And  tbat  the  action  of 
Congress  was  advisedly  taken  is  put  beyond 
doubt  by  the  language  use  in  the  legislation 
in  question. 

In  the  case  of  the  admission  of  Michigan 
this  was  strikingly  shown.  By  the  Aci  of 
Congress  of  January  11.  1805  (2  Stat  at  L. 
809),^  a  part  of  the  Indiana  Territory  was  con- 
stituted the  Territory  of  Michigan,  and  a  ^v- 
emment  in  all  respects  similar  to  tbat  provided 
by  tbe  Ordinance  of  1787  was  established.  The 
Act  of  February  16,  1819  (8  Stat,  at  L.  482), 
authorized  that  Teiritory  to  send  a  delegate  to 
Congress,  and  conferred  the  right  of  suirrap:e 
on  the  free  white  male  citizens  of  tbe  Territorv 
who  had  resided  one  vear  therein  next  preced- 
ing the  election  and  bad  paid  county  or  terri- 
torial taxes.  Tbe  Act  of  March  3,  1823  (3 
Stat  at  L.  769),  provided  that  all  citizens  of 
tne  United  States  having  the  qualifications 
prescribed  by  the  Act  of  February  16,  1819, 
should  be  enHtled  to  vote  and  be  eligible  to 
office.  By  an  Act  of  the  territorial  Le^lature 
of  January  26,  1835,  the  free  white  male  in- 
habitants of  the  territory  of  full  age,  who  had 
resided  tberem  three  months  preceding  "the 
fourth  day  of  April  next  iu  tbe  year  one  tbou8> 
and  eight  hundred  and  thirty-five,"  were  au- 
thorized to  choose  delegates  to  form  a  consti- 
tution and  state  government  (Mich.  Laws 
1885,  pp.  72,  75.)  Delegates  were  elected  ac- 
cordingly, and  a  constitution  completed  June 
29, 1835,  and  ratified  by  a  vote  of  the  people 
November  2.  1835,  which  provided  tbat  every 
white  male  citizen  above  the  age  of  twenty-one 
years,  who  bad  resided  in  the  State  six  months 
next  preceding  any  election,  should  be  entitled 
to  vote  at  any  election,  "and  every  white  male 
inhabitant  of  the  age  aforesaid,  who  may  be  a 
resident  of  the  State  at  the  time  of  the  sfgninff 
of  this  constitution,  shall  have  the  right  or 
yoting  as  aforesaid/*    (1  Charters  and  Consti- 
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Uitions,  983,  984.)  Tbis  coostitutioD  ivas  laid 
before  CoDgress  by  President  JacksoD  in  * 
special  message,  December  9, 1835»  and  a  bill 
was  introducMi  for  the  admission  of  Micliigan 
into  the  Union.  While  tbis  was  under  con- 
rideration  an  amendment  to  the  provision  that 
on  the  assent  being  given  by  a  convention  of 
the  people  of  Michigan  to  certain  boundaries 
defined  in  the  bill,  the  State  should  be  ad- 
mitted, to  strike  out  the  words  "people  of  the 
said  State"  and  insert  "bv  the  freie  male  white 
citizens  of  the  United  mates  over  the  age  of 
twenty-one  years,  residing  within  the  limits  of 
the  proposed  State,"  was  voted  down;  as  was 

tiAAi     ^^^  another  amendment  proposing  to  insert 
fciooj     ^jjgp  jjjj^j  p^^  q£  ^g  jjjlj  yffiXci^  declared  the 

constitution  of  the  new  State  ratified  and  con- 
firmed by  Congress,  the  words  "except  that 
provision  of  said  constitution  by  which  aliens 
are  permitted  to  enjoy  the  right  of  suffrage." 
The  Act  was  passed  June  15,  1886,  and  the 
conditions  imposed  having  been  first  rejected 
and  then  finally  accepted,  the  State  was  ad- 
mitted into  the  Un'in  by  the  Act  of  January 
26,  1837. 

In  all  these  instances  citizenship  of  the 
United  States  in  virtue  of  the  recognition  by 
Congress  of  the  qualified  electors  of  the  State 
as  citizens  thereof,  was  apparently  conceded, 
and  it  was  the  effect  in  that  regard  that  fur- 
nished a  chief  argument  to  those  who  opposed 
the  admission  of  Michigan.  It  may  be  added 
as  to  that  State  that  the  state  constitution  of 
1850,  as  amended  in  1870,  preserved  the  rights 
as  an  elector  of  "every  male  inhabitant,  resid- 
ing in  the  State  on  the  24th  day  of  June,  1885." 
Aud  in  AttyQen.  v.  Detroit,  78  Mich.  545, 
563,  7  L.  R  A.  99,  the  Supreme  Court  of 
Michiimn  assigned  as  one  of  the  reasons  for 
holding  the  registfy  law  under  consideration 
invalid,  that  no  provision  was  therein  made  for 
tbis  class  of  voters,  nor  for  the  inhabitants  who 
Imd  resided  in  Michigan  in  1850  and  declared 
their  intention  to  become  citizens  of  the  United 
States,  who  had  the  right  to  vote  under  the 
constitution  of  1850. 

The  sixth  article  of  the  Treaty  of  1819  with 
Spain  (8  Stat  at  L.  256)  contained  a  provision 
to  the  same  effect  'as  that  in  the  Treaty  of 
Paris,  and  Mr.  Chief  Jvtttce  Marshall  said 
(American  Ins,  Co,  v.  Caht^,  26  U.  S.  1  Pet. 
511,  542  [7:242.255],)  :  "This  Treaty  is  the 
Inw  of  the  land,  and  admits  the  inhabitants  of 
Florida  to  the  enjoyment  of  the  privileges, 
rights,  and  immunities  of  the  citizens  of  the 
United  States.  It  is  unnecessary  to  inquire 
whether  this  is  not  their  condition,  independ- 
ent of  stipulation.  They  do  net,  however, 
participate  in  political  |)ower;  they  do  not 
share  in  the  government,  till  Florida  shall  be- 
come a  State.  In  the  meantime,  Florida  con- 
tinues to  be  a  Territory  of  the  United  States; 
governed  by  virtue  of  that  clause  in  the  Con- 
stitution, which  empowers  Concress  *to  make 
all  needful  rules  and  regulations,  respecting 
the  Territory,  or  other  property  belonging  to 
the  United  States.' " 
r  1 A0 1  At  the  second  session  of  the  Twenty-seventh 
LiDVj  Congress,  in  the  case  of  David  Levy,  who  had 
been  elected  a  delegate  from  the  Territory  of 
Florida,  where  it  was  alleged  that  he  was  not 
a  citizen  of  the  United  States,  it  was  held  by  the 
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house  committee  on  elections  that  "it  matters 
nothing  whether  the  naturalization  be  effected 
hj  Act  of  Congress,  by  Treaty,  or  by  the  a<l- 
misfiion  of  new  states,  the  provision  is  alik» 
applicable." 

The  question  turned  on  whether  Mr.  Ije-ry'n 
father  was  an  inhabitant  of  Florida  attbetiine 
of  its  transfer  to  the  United  States,  as  the  son 
admitted  that  he  was  not  a  native-bom  cStizen 
of  the  United  States,  but  claimed  citizenship 
throueh  that  of  his  father  effected  by  the 
Treaty  while  he  was  a  minor.  The  arpiment 
of  the  report  in  support  of  the  position  t&al 
"no  principle  has  been  more  repeatedly  an- 
nounced by  the  judicial  tribunals  of  the  conn- 
try,  and  more  constantly  acted  upon,  than  that 
the  leaning,  in  questions  of  citizenship,  should 
always  be  m  favor  of  the  claimant  of  it,"  and 
that  liberali^  of  interpretation  should  be  ap- 
plied to  such  a  treaty,  is  well  worthy  of  pe- 
rusaL  Contested  Elections,  1834-1885,  2d 
Session,  8Sth  Congress,  41. 

BjT  the  eighth  article  of  the  Treaty  with 
Mexico  of  1^,  those  Mexicans  who  remained 
in  the  territory  ceded,  and  who  did  not  declare 
within  one  year  their  intention  to  remain  Mex- 
ican citizens,  were  to  be  deemed  citizens  of  the 
United  Sutes.    (9  StaU  at  L.  980.) 

By  the  annexation  of  Texas,  under  a  joint 
resolution  of  Congress  of  March  1,  ?845,  and 
its  admission  into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  December  29. 
18^5,  all  the  citizens  of  the  former  republic  be- 
came, without  anv  express  declaration,  citi- 
zens of  the  United  States.  5  Sut.  at  L.  798; 
9  Stat,  at  L.  108;  MeKinn^  v.  Saviogo,  69  U. 
8. 18  How.  236  [15:3651;  CttferY,  Andrew.  11 
Tex.  170;  Barrttt  v.  KeUy,  81  Tex.  476;  Car- 
ter  V.  Territory,  1  N.  M.  817. 

It  is  too  late  at  this  day  to  question  the  plo> 
nary  power  of  Congress  over  the  territonea. 
As  ol^rved  by  Mr,  JxitUee  Matthews,  deliver- 
ing the  opinion  of  the  court  in  Murphy  v.  Rdm-^ 
$ey,  114  U.  S.  16, 44  [29  ;47,57] :  *  'It  lesU  with 
Congress  to  say  whether,  in  a  ^▼cn  case,  anr 
of  the  people,  resident  in  the  Territory,  shall 
participate  in  the  election  of  its  oflScers  or  the 
making  of  its  laws;  and  it  mav,  therefore* 
take  from  them  any  right  of  suffrage  it  may 
previously  have  conferred,  or  at  any  time 
modify  or  abridge  it,  as  it  may  deem  expe- 
dient The  right  of  local  self-government 
as  known  to  our  system  as  a  constituti'.'nal 
franchise,  belongs,  under  the  Constitution,  to 
the  states  and  to  the  people  thereof,  by  whom 
that  Constitution  was  ordained,' and  to  whom 
by  its  terms  all  power  not  conferred  by  it 
upon  the  government  of  the  United  States  was 
expressly  reserved.  The  personal  and  civil 
rights  ot  the  inhabitants  of  the  territories  are 
secured  to  them,  as  to  other  citizens,  by  the 
principles  of  constitutional  liberty  which  re- 
strain  all  the  a^rencies  of  government,  state 
and  national;  their  political  rights  are*  fran- 
chises which  tliey  hold  as  privileges  in  the 
legislative  discretion  of  the  Congress  of  the 
United  States.  ...  If  we  concede  that 
this  discretion  in  Congress  is  limited  bj 
the  obvious  purposes  for  which  it  was  cna- 
ferred,  and  that  those  purposes  are  satisfied  by 
measures  which  prepare  the  people  of  the  ter- 
ritories to  become  states  in  the  Union,  still  t lie 
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eoodosion  caonot  be  avoided  that  the  Act  of 
Conjmas  here  in  question  is  clearly  within  that 
justmcatlon." 

Congress  haying  the  power  to  deal  with  the 
peofAe  of  the  terntories  in  view  of  the  future 
states  to  be  formed  from  them,  there  can  be  no 
doubt  that  in  the  admission  of  a  State  a  col- 
lective  naturalization  may  be  effected  in  ac- 
omlance  with  the  intention  of  Congress  and 
the  people  applying  for  admission. 

Admission  on  an  equal  footing  with  the 
original  states,  in  all  respects  whatever,  in- 
volves eauality  of  constitutional  right  and 
power,  wnich  cannot  thereafterwards  be  con- 
trolled, and  it  also  involves  the  adoption  as 
citizens  of  the  United  States  of  those  whom 
Congress  makes  members  of  the  political  com- 
muDity,  and  who  are  recognized  as  such  in  the 
formation  of  the  new  State  with  the  consent  of 
CooCTess. 

The  orninic  law  under  which  the  Territory 
of  Nebra3[a  was  organized,  approved  May  80, 
1H54  (10  Stat,  at  L.  277),  provided  in  its  fourth 
section  for  a  legislative  assembly,  consisting  of 
a  council  and  a  house  of  representatives,  and 
[171]  that  the  members  of  the  assembly  should  have 
the  qualification  of  voters  as  thereinafter  pre- 
scribed,   ^ts  fifth  section  was  as  follows: 

*'  Sec.  5.  And  be  it  further  enacted,  That 
every  free  cvbite  male  inhabitant  above  the  age 
of  twenty-one  years  who  shall  be  an  actual 
resident  of  said  Territory,  and  shall  possess  the 
qualifioEitions  hereinafter  prescribed,  shall  be 
entitled  to  vote  at  the  first  election,  and  shall 
he  eligible  to  any  office  within  the  said  Terri- 
tory: out  the  qualifications  of  voters,  and  of 
holding  office,  at  all  subsequent  elections,  shall 
be  such  as  shall  be  prescribed  by  the  legislative 
assembly;  provided,  that  the  right  of  suffrage 
and  of  holding  office  shall  be  exercised  only 
by  citizens  of  ue  United  States  and  those  who 
shall  have  declared  on  oath  their  intention  to 
become  such,  and  shall  have  taken  an  oath  to 
support  the  Constitution  of  the  United  States 
and  the  provisions  of  this  Act:  And,  provided 
furOter,  That  no  officer,  soldier,  seaman,  or 
marine,  or  other  person  in  the  army  or  navy  of 
the  United  Stiates.  or  attached  to  troops  in  the 
service  of  the  United  States,  shall  be  allowed 
to  vote  or  hold  office  in  said  Territory,  by  rea- 
son of  beine  on  service  therein.** 

S^aions  10, 11  and  12,  of  chapter  9  of  agen- 
eral  code  for  that  Territory  entitled  **  Elec- 
tions,'' approved  January  26, 1856,  read  thus: 

"  Sec  10.  Every  free  white  male  citizen  of 
the  United  States,  who  has  attained  the  age  of 
twentj-one  years,  and  those  who  shall  have 
declared  on  oath  their  intention  to  become  such, 
sod  shall  have  taken  an  oath  to  support  the 
Constitution  of  the  United  States,  and  the  pro- 
▼inons  of  the  organic  law  of  this  Territory, 
shall  be  entitled  to  vote  in  the  precinct  where 
he  resides,  at  all  elections.  Provided,  he  has 
been  an  inhabitant  of  this  Territory  forty  da}  s 
sod  of  the  county  twenty  days  next  precedicg 
the  election. 

"Sea  11.  Any  member  of  the  board  of 
eleetors,  or  persons  who  have  voted  at  such 
election,  may  challenge  any  elector  proposinff 
to  vote,  wheireupon  one  of  the  said  board  shall 
lilt]  tender  to  such  elector  the  following  oath:  'I, 
A  B,  solemnly  swear  that  I  am  a  citizen  of  the 
United  States,  or  that  I  have  taken  an  oath  to 
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become  such  (as  the  case  be);  that  I  have  been 

an  inhabitant  of  the  county  of for  the 

last  twenty  days,  and  in  this  territory  for  the 
last  forty  days,  and  have  attained  the  age  of 
twenty-one  years  to  the  best  of  my  knowledge 
and  belief/ 

'*  Upon  taking  such  oath  his  ballot  shall  be 
received. 

'*  Sec  12.  Any  person  taking  any  of  the 
oaths  herein  contained,  knowing  them  to  be 
false,  shall  be  deemed  guilty  of  perjury." 
(Sess.  Laws  Neb.  1855-56,  pp.  60,'61.) 

By  section  4  of  chapter  27,  entiUed  *'  Offi- 
cers," (Sess.  Laws  Neb.  1855-56,  p.  79,)  it  was 
enacted:  "  Neither  shall  any  person  be  en- 
titled to  hold  any  office  or  trust  or  profit  in  this 
Territory  unless  he  be  a  free  white  male  citizen 
of  the  United  States,  and  over  the  age  of  twen- 
ty-one years." 

If  by  this  provision  it  was  intended  by  the 
territorial  Legislature  to  deprive  those  who  had 
declared  their  intention  of  becoming  citizens 
of  the  right  to  hold  office,  we  do  not  regard 
the  attempt  to  do  so  as  substantially  affecting 
the  argument. 

By  an  Act  respecting  elections,  approved 
January  10,  1862  (Sess.  Laws  Neb.  1861-62,  p. 
02),  it  was  provided  that  every  free  white  male 
citizen  of  the  United  States,  and  those  who  had 
in  accordance  with  the  laws  of  the  United  States 
filed  their  declaration  of  intention  to  become 
such,  and  who  had  attained  the  aire  of  twenty- 
one  years,  should  be  entitled  to  vote  at  any  elec- 
tion in  this  Territory.  Punishment  was  pre- 
scribed for  persons  who  should  vote  when  not 
citizens  of  the  United  States,  or  when  they  had 
not  declared  their  intention  to  become  such;  and 
provision  was  made  for  challenges  on  the  ground 
that  the  person  had  not  made  the  declaration, 
provided  that  no  such  declaration  of  intention 
need  be  produced  where  the  person  stated  that 
by  reason  of  the  naturalization  of  his  parents, 
or  one  of  them,  he  had  become  a  citizen  of  the 
United  States,  and  when  or  where  his  parent 
or  parents  were  naturalized.  Similar  provis- 
ions were  contained  in  an  Act  passed  In  1864. 
(Sess.  Laws  Neb.  1864,  p.  108.) 

On  April  19, 1864,  Congress  passed  an  Act 
"to  enable  the  people  of  Nebraska  to  form  a 
constitution  and  state  government,  and  for  the 
admission  of  such  State  into  the  Union  on  an 
equal  footing  with  the  original  states."  (18  ,1^01 
Stat  at  L.  47.)  The  first  section  was:  "That  1173J 
the  inhabitants  of  that  portion  of  the  Territory 
of  Nebraska  included  in  the  boundaries  here- 
inafter designated  be,  and  they  are  hereby, 
ai^thorized  to  form  for  themselves  a  constitu- 
tion and  state  government,  with  the  name 
aforesaid,  which  State,  when  so  formed,  shall 
be  admitted  into  the  Union  as  hereinafter  pro- 
vided." The  third  secUon  read:  *'  That  all 
persons  qualified  bv  law  to  vote  for  representa- 
tives to  toe  ffeneral  assembly  of  said  Territory 
shall  be  qualified  to  be  elected;  and  they  are 
hereby  authorized  to  vote  for  and  choose  rep- 
resentatives to  form  a  convention,  under  such 
rules  and  regulations  as  the  governor  of  said 
Territory  may  prescribe,  and  also  to  vote  upon 
the  acceptance  or  rejection  of  such  constitu- 
tion as  may  be  formed  bv  said  convention,  un- » 
der  such  rules  and  regulations  as  said  conven- 
tion may  prescribe;  and  if  any  of  said  citizens 
are  enlisted  in  the  army  of  the  United  States. 
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Bod  are  still  within  said  Territory,  they  ahall  be 
permitted  to  vote  at  their  place  of  rendezvoiv*; 
.  .  •  and  the  governor  of  said  Territory  shall, 
by  proclamation,  on  or  before  the  first  Monday 
of  May  next,  order  an  election  of  the  represen- 
tatives aforesaid  to  be  held  on  the  first  Monday 
in  June  thereafter  throughout  the  Territory; 
and  such  election  shaU  be  cooducted  in  the 
same  manner  as  is  prescribed  by  the  laws  of 
said  Territorv  regulating  elections  therein  for 
members  of  the  house  of  representatives;  and 
Uie  number  of  members  to  said  convention 
shall  be  the  same  as  now  constitute  both 
branches  of  the  Legislature  of  the  aforesaid 
Territory." 

Section  five  provided  for  the  submission  of 
the  constitution  to  the  qualified  voters  of  the 
Territory  as  thereinbefore  designated;  and  that 
if  a  majority  of  Ihe  legal  votes  were  cast  for 
the  constitution,  the  result  should  be  certified 
to  the  President,  whereupon  it  should  be  his 
duty  "to  issue  his  proclamation  declaring  the 
State  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  states,  without  any  further 
action  whatever  on  the  part  of  Congress." 

No  action  was  taken  by  the  convention  which 
was  elected  under  this  lav',  but  a  constitution 
was  subsequently  frameu  by  the  territorial  Leg- 
islature, which  completed  it  February  9«  I860. 
It  was  submitted  to  the  people  at  an  election 
held  June  21,  1866,  and  ratified  by  a  vote  of 
8,938  agair.st  8,838.      ^ 

On  the  9tb  of  February,  1867  (14  Stat,  at  L. 
391),  an  Act  for  the  admission  of  Nebraska  in- 
to the  Union  became  a  law,  which  recited  that 
whereas,  on  the  19th  of  April,  1864,  Congress 
passed  an  Act  to  enable  the  people  of  Nebraska 
to  form  a  constitution  and  state  government, 
and  offered  to  s^lmitsaid  State  when  so  formed 
into  the  Union  upon  compliance  with  certain 
conditions  therein  specined;  and  whereas  it 
appears  that  said  people  have  adopted  a  consti- 
tution which,  upon  due  examination,  is  found 
to  conform  to  the  provisions  and  comply  with 
the  conditions  of  said  Act,  and  that  they  now 
ask  for  admission  into  the  Union,  therefore,  be 
it  enacted,  etc.,  "that  the  constitution  and  state 
government  which  the  people  of  Nebraska  have 
formed  for  themselves  be,  and  the  same  is  here- 
by, accepted,  ratified,  and  confirmed;  and  that 
the  said  State  of  Nebraska  shall  be,  and  is  here- 
by declared  to  be.  one  of  the  United  States  of 
America,  and  is  hereby  admitted  into  the  Union 
upon  an  equal  footing  with  the  original  states 
in  all  respects  whatsoever."  By  the  second 
section  it  was  declared  that  the  new  State  was 
entitled  to  all  the  rights,  privilegcR.  grants,  and 
immunities  and  was  F*ibject  to  all  the  condi- 
tions and  restrictions  ot  the  Enabling  Act.  By 
the  third  section  the  fundamental  condition 
was  imposed  upon  the  taking  effect  of  the  Act, 
that  there  should  be  within  the  State  of  Ne- 
braska no  denial  of  the  elective  franchise,  or  of 
any  other  right,  to  any  person,  bv  reason  of 
race  or  color,  excepting  Indians  not  taxed,  and 
the  further  fundamental  condition  that  the 
Legislature  of  the  State  should  declare  the  as- 
sent of  the  State  to  such  conditions,  proof  of 
which  being  transmitted  to  the  President,  he 
by  proclamation  should  announce  the  fact,  and 
the  admission  of  the  State  should  be  accom- 
plished. This  third  section  was  accepted  and 
ratified  by  the  Legislature  of  Nebraska  on  the 
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20th  of  February  following;  and  declared  to  be 
part  of  the  organic  law  of  the  State;  whereup- 
on, on  March  1,  1867  (14  Stat,  at  L.  890),  the 
Piesident  issued  his  proclamation  that  "where- 
as the  Congress  of  the  United  States  did,  bj  an 
Act  approved  on  the  nineteenth  day  of  April, 
one  thousand  eight  hundred  and  sixty-four, 
authorize  the  people  of  the  Territory  of  Ne- 
braska to  form  a  constitution  and  state  govern- 
ment, and  for  the  admission  of  such  State  into 
the  Union  on  an  equal  footing  with  the  original 
states,  upon  certain  conditions  in  said  Act 
specified;  and  whereas  said  people  did  adopt  a 
constitution  conforming  to  the  provisions  and 
conditions  of  said  Act,  and  ask  admission  into 
the  Union,  etc.,"  therefore  the  admission  of  ths^ 
State  into  the  Union  was  complete. 

This  constitution  provided  (Art  II,  ?§  1,  2, 
2  Charters  and  Const.  1205),  that  the  electors 
should  be  white  citizens  of  the  United  States 
and  white  persons  of  foreign  birth  who  bad 
declared  their  intention  to  Income  such,  and  it 
was  therefore  that  Congress  imposed  the  con- 
dition referred  to,  which  operated  to  prevent 
discrimination  bv  reason  of  color,  and  may 
have  had  a  broader  effect,  which  it  is  not  now 
necessary  to  consider. 

The  fourteenth  section  of  the  first  article  O 
Charters  and  Const  1204),  read  as  follows :  *  'No 
distinction  shall  ever  be  made  by  law  between 
resident  aliens  and  citizens  in  reference  to  the 
possession,  enjoyment,  or  descent  of  property,  •• 
and  this,  it  seems  to  us,  taken  in  connection 
with  the  other  provisions,  was  a  dea""  recoimi- 
tion  of  the  distinction  between  those  who  had 
and  those  who  had  not  elected  to  become 
aliens. 

It  follows  from  these  documents  that  Con- 
gress regarded  as  citizens  of  the  Territory  all 
who  were  already  citizens  sf  the  United  States, 
and  all  who  had  declared  their  intention  to  tie- 
come  such.  Indeed,  they  are  referred  to  in 
section  three  of  the  Enabling  Act  as  citizens, 
and  by  the  organic  law  the  right  of  suffrage 
and  of  holding  office  had  been  allowed  to  them. 
Those  whose  naturalization  was  incomplelB 
were  treated  as  in  the  same  catesorv  as  those 
who  were  already  citizens  of  the  United  States. 
What  the  State  had  power  to  do  after  its  ad- 
mission is  not  the  question.  Before  Congress 
let  go  its  hold  upon  the  Territory,  it  was  for 
Congress  to  sa^  who  were  members  of  the  po- 
litical community.  So  far  as  the  original  states 
were  concerned,  all  those  who  were  citizens  of 
such  states  became  upon  the  formation  of  the 
Union  citizens  of  the  United  States,  and  upon 
the  admission  of  Nebraska  into  the  Union 
"upon  an  equal  footing  with  the  original  states, 
in  all  respects  whatsoever,"  the  citizens  of  what 
had  been  the  Territory  became  citizens  of  the 
United  States  and  of  the  State. 

As  remarked  by  Mr.  Chief  Juntiee  Walle  in 
Minor  v.  Rappersett,  88  U:  S.  21  Wall.  16?, 
167  [22:  627,  628]:  "Whoever,  then,  was  one 
of  the  people  of  either  of  these  states  when  the 
Constitution  of  the  United  States  was  adopted, 
became  ipsofaeto  a  citizen — a  member  of  the 
nation  created  by  its  adoption.  He  was  one  of 
the  persons  associating  together  to  form  the 
nation,  and  was,  consequently,  one  of  its  orig- 
inal citizens.  As  to  thiJB  there  has  never  been 
a  doubt.  Disputes  have  arisen  as  to  whether 
or  not  certain  persons  or  certain  classes  of  per- 
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not  wcfe  part  of  the  peopte  at.  the  time,  but 
aefer  as  to  thdr  ettizeoBbip  if  they  were." 

But  it  is  arffued  that  James  £.  Boyd  had 
aefer  declared  his  intention  to  become  a  citizen 
of  the  United  States,  although  his  father  had, 
tnd  that  because,  as  sUeged,  his  father  had  not 
completed  his  naturalization  before  the  son  at- 
tained his  majority,  the  latter  cannot  be  held 
to  come  within  the  purview  of  the  acts  of 
Coogress  relating  to  the  Territory  and  the  ad- 
mission of  the  State,  so  as  to  be  entitled  to 
daim  to  have  been  made  a  citizen  thereby. 

The  Act  of  March  26, 1790  (1  Stat,  at  L.  108). 
pro?ided  for  the  nataralization  of  aliens  and 
then,  that  ''the  children  of  such  persons  so  nat 
uratized,  dwelling  within  the  United  States,- 
being  under  the  age  of  twenty-one  years  at  the 
time  of  such  naturalization,  shall  also  be  con- 
adend  as  citizens  of  the  United  States." 

The  third  section  of  the  Act  of  January  29, 
1795(1  Stat,  at  L.  414,  415),  provided  'Uhat 
Pfi  the  children  of  persons  duly  naturalized, 
'  dwelMoe  within  the  United  States,  and  being 
under  the  age  of  twenty-one  years,  at  the  time 
of  sach  natnralization,  and  the  children  of  cit- 
izens of  the  United  States,  bom  out  of  the 
hmiti  and  Jurisdiction  of  the  United  States, 
ihall  be  conddered  as  citizens  of  the  United 
States,"  etc. 

The  fourth  section  of  the  Act  of  April  14, 
1802  (2  Stat  at  L.  158,  155),  carried  into  the 
Bevised  Sta^tesas  section  2172,  was:  "  That 
the  children  of  persons  dul^  naturalized  under 
any  of  the  laws  of  the  United  States,  or  who, 
prefioQS  to  the  passing  of  any  law  on  that 
rabject,  by  the  government  of  the  United 
States,  may  have  oecome  citizens  of  arv  one 
of  the  said  states,  under  the  laws  thereof,  being 
imder  the  age  of  twenty-one  years,  at  the  time 
of  their  parents  beine  so  naturalized  or  admit- 
ted to  the  rights  Of  citizenship,  shall,  if  dwelling 
in  the  Unitea  States,  be  considered  as  citizens 
of  the  United  States. "  In  Campbell  v.  Gordon^ 
10  U.  a  6  Cranch,  176  18:  190],  it  was  held 
that  this  section  oonferred  the  rights  of  cilizen- 
ship  upon  the  minor  child 'of  aparent  who  bad 
been  duly  naturalized  under  the  Act  of  1795, 
althoQffh  the  child  did  not  become  a  resident 
of  the  United  States  until  she  came  here  after 
that,  but  before  the  Act  of  1802  was  passed. 

The  rule  was  to  be  a  uniform  rule,  and  we 
perceive  no  reaisoh  for  limitiog  such  a  rule  to 
the  children  of  those  who  h»a  been  already 
naturalized. '  In  our  judgment  the  intention 
was  that  the  Act  of  1802  should  have  a  pro- 
spective operation.  United  States  v.  Kdlar,  18 
Fed.  Rep.  82;  West  v.  West,  8  Paige,  488.  4  L. 
ed.  492;  State  y.  Andriano,  92  Mo.  70, 10  West. 
Bep.  85;  Slate  v.  Penny,  10  Ark,  621;  (/Oormor 
▼.  suae,  9  Fla.  215. 

By  the  second  section  of  the  Act  of  March 
26.  1804  (2  Stat,  at  L.  292,  298).  if  anv  alien 
who  had  ccnnplied  with  the  terms  of  the  Act 
ihould  die  without  having  completed  his  nat-. 
uralization,  his  widow  and  children  should  be 
considered  citizens  upon  taking  the  oaths  pre- 
Kribed  by  law;  and  this  was  carried  forward 
ioto  section  2169  of  the  Revised  Statutes. 

By  the  first  section  of  the  Act  of  May  26. 1824 
U  Stat,  at  L.  69),  carried  forward  into  section 
^67  of  the  Revved  Statutes,  any  alien,  being 
a  minor,  who  shall  have  resided  in  the  Unitea 
States  three  years  next  preceding  his  arrival  at 
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majority  and  continued  to  reside  therein,  may. 
upon  reaching  the  np  of  twenty-one  years  and 
after  a  residence  of  five  years,  including  the 
three  years  of  minority,  be  admitted  a  citizen 
of  the  United  States  without  having  made 
during  minority  the  declaration  of  intention 
reouired  in  the  case  of  aliens. 

The  statutory  provisions  leave  much  to  be 
desired,  and  the  attention  of  Congress  has  been 
called  to  the  condition  of  the  laws  in  reference 
to  election  of  nationality;  and  to  the  desirability 
of  a  clear  definition  of  the  status  of  minor 
children  of  fathers  who  had  declared  their  in-  [178] 
tention  to  become  citizens,  but  had  failed  to 
perfect  their  naturalization;  and  of  the  status 
gained  by  those  of  full  age  by  the  declaration 
of  intention.    2  Whart.  Int.  Dig.  840, 841, 350. 

Clearly  minors  acquire  an  inchoate  status  bv 
the  declaration  of  intention  on  the  part  of  tbefr 
parents.  If  they  attain  their  majority  before 
the  parent  completes  his  naturalization,  then 
they  have  an  election  to  repudiate  the  status 
which  they  find  impressed  upon  them,  and  de- 
termine that  they  will  accept  alle^ance  to  some 
foreign  potentate  or  power  rather  than  iiold 
fast  to  the  citizenship  which  the  act  of  the 
parent  has  initiated  for  them.  Ordiaarily  thi» 
election  is  determined  by  application  od  their 
own  behalf,  but  it  does  not  follow  that  ar  -act- 
ual equivalent  may  not  be  accepted  in  lieu  of 
a  technical  compliance. 

James  E.  Boyd  was  bom  in  Ireland  of  Irish 
parents  in  1884,  and  brought  to  this  country  in 
1844  by  his  father,  Joseph  Boyd,  ^  /ho  settled 
at  2^nesville,  Muskingum  Co'.^nty,  Ohio,  and 
on  March  5,  1849.  declared  bis  intention  to 
become  a  citizen  of  the  United  States.  la  1855 
James  £.  Boyd,  who  had  grown  up  in  the  full 
belief  of  his  father's  citizenship  and  had  been 
assured  by  him  that  he  had  completed  his  nat 
uralization  bv  taking  out  bis  second  papers  in 
1854,  voted  in  Ohio  as  a  citizen.  In  August, 
1856,  he  removed  to  the  Territory  of  Nebraska. 
In  1857  he  was  elected  and  served  as  county 
clerk  of  Douglas  County;  in  1864  he  was  sworn 
into  the  military  service  and  served  as  a  soldier 
of  the  federal  government  to  defend  the  fron- 
tier from  an  attack  of  Indians;  in  1866  he  was 
elected  a  member  of  the  Nebraska  Legislature 
and  served  one  session;  in  1871  he  was  elected 
a  niember  of  the  convention  to  frame  a  state 
constitution  and  served  as  such;  in  1875  he  was 
again  elected  and  served  as  a  member  of  the 
convention  which  framed  the  present  state 
constitution;  in  1880  he  was  elected  and  acted 
as  president  of  the  city  council  of  Omaha;  and 
in  1881  and  1885,  respectively,  was  elected 
mayor  of  that  city,  serving  in  all  four  years. 
From  1856  until  the  State  was  admitted,  and 
from  thence  to  this  election,  he  had  voted  at 
every  election,  territorial,  state,  municipal,  and 
national.  He  had  taken,  prior  to  the  admission  r  1791 
of  the  State,  the  oath  required  by  law  in  enter- 
ing upon  the  duties  of  the  offices  he  had  filled, 
and  sworn  to  support  the  Constitution  of  the 
United  States  and  the  provisions  of  the  Organic 
Act  under  which  the  Territory  of  Nebraska 
was  created.  For  over  thirty  years  prior  to 
his  election  as  governor  he  had  enjoyed  all  the 
rights,  privileges,  and  immunities  of  a  citizen 
of  the  United  States  and  of  the  Territory  and 
State,  as  being  in  law,  as  he  was  in  fact,  such 
citizen. 
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When  he  removed  to  Nebraska,  that  terri- 
tory was  to  a  larfce  ezteDt  a  wilderness  and  he 
spent  years  of  extreme  hardship  upon  the  fron- 
tier, one  of  the  pioneers  of  the  new  settlement 
and  one  of  the  inhabitants  who  subsequently 
formed  a  government  for  themselves.  The 
policy  which  sought  the  development  of  the 
country  by  inviting  to  participation  in  all  the 
rights,  pnvileges  and  immunities  of  citizen- 
ship, those  who  would  eneagein  the  labors  and 
endure  the  trials  of  frontier  life,  which  has  so 
vastly  contributed  to  the  unexampled  progress 
of  the  nation.  Justifies  the  application  of  a  lib- 
eral rather  than  a  technical  rule  in  the  solution 
of  the  question  before  us. 

We  are  of  opinion  that  James  E.  Boyd  is  en- 
titled to  claim  that  if  his  father  did  not  com- 
plete his  naturalization  before  his  son  had  at- 
tained majority,  the  son  cannot  be  held  to  have 
lost  the  inchoate  status  he  had  acquired  by  the 
declaration  of  intention,  and  to  have  elected  to 
become  the  subiect  of  a  foreign  power,  but,  on 
the  contrary,  that  the  oaths  he  took  and  his 
action  as  a  citizen  entitled  him  to  insist  upon 
the  benefit  of  his  father's  act,  and  placed  him 
in  the  same  category  as  his  father  would  have 
occupied  if  he  had  emigrated  to  the  Territory 
of  NebiAska;  that,  in  short,  he  was  within  the 
intent  and  meaning,  effect  and  operation  of  the 
Acts  of  Congress  in  relation  to  citizens  of  the 
Temtory,  and  was  made  a  citizen  of  Uie  United 
States  and  of  the  State  of  Nebraska  under  the 
Organic  and  Enabling  acts  and  the  Act  of  Ad- 
[180]      mission. 

(2.)  Another  and  shorter  coarse  of  reasoning 
leads  to  the  same  conclusion. 

The  respondent,  in  his  answer,  after  stating 
that  his  father,  on  March  5,  1849,  when  the 
respondent  was  about  fourteen  years  of  aire, 
made  before  a  court  of  the  Stato  of  Ohio  his 
declaration  of  intontion  to  become  a  citizen  of 
the  United  States;  and  averring  *  'that  hiB  father 
for  forty  two  vears  last  past  lias  enjoyed  and 
exercised  all  of  the  rights,  inununities  and  privl- 
leees  and  discharged  all  the  duties  of  a  citizen 
ofthe  United  States  and  of  the  State  of  Ohio, 
and  was  in  all  respects  and  to  all  intents  and 
purposes  a  citizen  of  the  United  States  and  of 
the  State  of  Ohio;"  and  particularly  alleging  his 
qualifications  to  be  a  citizen,  and  his  acting  as 
such  for  forty  years,  voting  and  holding  office 
in  that  State;  further  distinctly  alleges  "on  in- 
formation and  belief,  that  prior  to  October, 
1854,  his  father  did  in  fact  complete  hiu  natur- 
alization in  strict  accordance  with  the  acts  of 
Congress  know  as  the  Nattiralization  Laws,  so 
as  to  admit  and  constitute  him  a  full  citizra  of 
the  United  States  thereunder,  he  having  exer- 
cised the  rights  of  citizenship  herein  described 
and  at  said  time  informed  respondent  that  such 
was  the  fact" 

As  the  allegation  last  quoted  sets  up  a  right 
and  privilege  claimed  under  the  laws  of  the 
United  States,  this  court  must  determine  for 
Itself  the  question  of  the  sufficiency  of  this  al- 
legation, and  is  not  concluded  by  the  view 
taken  of  that  question  by  the  Supreme  Court 
of  Nebraska.  In  the  words  of  Mr.  Jv»tiee 
Miller,  speaking  for  thiB  court:  "The  question 
whether  a  plea  sets  up  a  sufficient  defense, 
when  the  defense  relied  on  arises  under  an  Act 
of  Congress,  does  present,  and  that  necessarily, 
a  question  of  federal  law;  for  the  question  is 
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and  must  be.  Does  the  plea  state  faets  which 
under  the  Act  of  Congress  constitute  a  good 
defenser  MifcheU  v.  Clark,  110  U.  &  633. 
646  [28:  279,283]. 

It  is  true  that  naturalization  under  the  acts 
of  Congress  known  as  the  Naturalizatioo  Laws 
can  only  be  completed  before  a  court,  and  tbat 
the  usual  proof  of  naturalization  is  a  copy  of 
the  record  of  the  court    But  it  is  equally  true 
that  where  no  record  of  natundizauoo  can  be 
produced,  evidence  that  a  person,  having^  the 
requisite  qualifications  to  become  a  citizen,  did 
in  fact  and  for  a  long  time  vote  and  bold  c^Dce 
and  exercise  rights  belonging  to  citizena,  is 
sufficient  to  warrant  a  jury  in  inferring  that     I 
he  had  been  duly  naturafized  as  a  cntiaen. 
Blight  V.  Rochester,  20  U.  S.  7  Wheat  535.  646 
[5.516,544];  Hogan  v.  KuHz,  94  U.  S.  778,  778 
[24:  817,319].    And  bv  the  oonsUtution  of  Ohio 
of  1851.  none  but  white  male  citizens  of  the 
United  States  were  entitled  to  vote  or  to  liold 
office.     Art  5,  §  1;  art  16,  §  4;  Charters  and 
Const  1472,  1478. 

Such  beinff  the  settled  law,  we  can  have  no 
doubt  that  the  fact  that  the  respondent's  father 
became  a  naturalized  citizen  of  the  Uoited 
States  before  October,  1854,  is  well  i>leaded  in 
the  allegation  in  question,  and  is  therefore  ad- 
mitted bj  the  demurrer.  The  allegation  'Hhat 
prior  to  October,  1854,his  father  did  in  fact  com- 
plete his  naturalization  in  strict  accordance  with 
the  acts  of  Congress  known  as  the  Naturalisa- 
tion Laws  so  as  to  admit  and  constitate  bim  a 
full  citizen  of  the  United  States  thereunder," 
necessarily  implies  that  he  had  been  duly  natur- 
alized before  a  court  as  required  by  those  lawa 
Specific  allegations  of  the  time  and  place  al 
which,  and  of  the  court  before  which  he  was 
so  naturalized,  or  setting  forth  a  record  of  his 
naturalization,  would  have  been  superfloooi^ 
and,  in  view  of  the  respondent's  imperfect  in- 
formation, as  manifest  upon  the  face  of  tte  al- 
legation, of  a  transaction  taking  plaoe  ao  long 
ago,  hardlv  possible. 

Under  this  allegation,  and  the  earliv  alleca- 
tions  leading  up  to  it,  if  traversed,  a  fdrj 
would  have  been  warranted  in  inferring  that 
the  respondent's  father  became  a  citizen  of  the 
United  States  before  October,  1854,  and  conse- 
quently that  the  respondent  himself  was  like- 
wise a  citizen. 

For  this  reason,  without  regard  to  any  other 
question  aigued  in  the  case,  the  respondent 
was  entitledtojudgment  upon  the  demurrer. 

Mr.  Jvitiee  ELariM,  Mr.  JutHce  Grmgr  and 
Mr.  JtiiHee  Brown  concur  in  the  conduaioo  of 
the  court  upon  the  latter  course  of  reasoning 
only. 

All  the  Justices,  except  Mr.  Jvatim  Fleid* 
unite  in  holding  that  this  court  has  JurisdldioQ 
of  the  case,  and  that  upon  this  record  James 
E.  Boyd  had  been  for  two  years,  next  preced- 
ing his  election  to  the  office  of  governor,  a  cit- 
izen of  the  United  States  and  of  the  State  of  i^ 
Nebraska. 

ThejudymerU  qf  the  QmprmM  Oemrt  tflf^ 
hratka  i»reter$ed,  and  the  eauie  remanded  te  U 
proceeded  in  according  to  law  and  in  eo^formitg 
with  this  opinion. 

Mr.  JtuHee  Field  dissenting: 
I  dissent  from  the  Judgment  Just  rendered. 
I  do  not  think  tlut  this  court  has  any  ]urisdiD> 
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tioo  to  determine  a  disputed  question  as  to  the 
right  to  tbe  goYernorsbip  of  a  State  bowever 
that  question  may  be  decided  bv  its  authori- 
ties. 1  agree  that  the  states  of  the  American 
Union  are  not  in  all  respects  independent 
political  communities;  I  a^ree  that  they  do  not 
possess  that  sux>reme  political  authority  which 
woold  entitle  them  to  be  called  sovereign  states, 
io  tbe  full  sense  of  those  terms,  as  they  are 
often  designated.  They  are  qualified  sover- 
eignties, possessing  only  the  powers  of  an  in- 
dependent politiciu  organization  which  are  not 
ceded  to  the  general  government  or  prohibited 
to  them  by  the  Constitution.  But  except  as 
such  powers  are  ceded  to  the  general  govern- 
meot  or  prohibited  to  them,  the  states  are  in- 
dependent political  communities.  This  is  not 
a  matter  of  argument  or  inference,  but  is  the 
express  declaration  of  the  10th  Amendment 
As  forcibly  stated  by  Mr.  JusUee  Nelson, 
speaking  for  this  court,  "  the  general  govem- 
ment,  and  the  states,  although  both  exist  within 
tbe  same  territorial  limits,  are  separate  and  dis- 
tinct sovereignties,  acting  separatelv  and  inde- 
pendently ofeach  other,  vdthin  their  respective 
spheres.  The  former  in  its  appropriate  sphere 
is  supreme;  but  the  states  within  the  limits  of 
their  powers  not  granted,  or,  in  t^e  language 
of  the  10th  Amendment,  'reserved,'  are  as 
independent  of  the  ^neral  government  as  that 
^vemment  within  its  sphere  is  independent  of 
the  slates."  Buffington  v.  Day,  78  U.  8.  11 
i]  Wall.  113.  124  [20:  122. 125].  In  no  recpect 
is  this  independence  of  the  states  more  marked, 
or  more  essential  to  their  peace  and  tranquilli- 
ty, than  in  their  absolute  power  to  prescribe 
the  qualifications  of  all  their  state  officers,  from 
their  chief  magistrate  to  the  lowest  official  em- 
ployed in  the  administration  of  their  local 
guvemroeiit;  to  determine  the  manner  of  their 
election,  whether  by  open  or  secret  ballot,  and 
whether  t>y  local  bodies  or  by  general  suffrage; 
the  tenure*  by  which  they  shall  hold  their  re- 
spective offices;  the  grounds  on  which  their 
election  may  be  cont^ted,  the  tribunals  before 
wbich  such  contest  shall  be  made,  the  manner 
ia  which  it  shall  be  conducted;  and  the  effect 
to  Le  given  to  the  decision  rendered.  With 
none  of  these  things  can  the  government  of  the 
United  States  interfere.  In  all  these  particu- 
lars the  states,  to  use  the  language  of  Mr.  Jut- 
tiee  Kelson,  are  as  independent  of  the  general 
government  as  that  government  within  its 
sphere  is  independent  of  the  states.  Its  power 
of  interference  with  the  administration  of  the 
•tffahs  of  the  State  and  tbe  officers  through 
whom  they  are  conducted  extends  only  so  far 
ns  may  be  necessary  to  secure  to  it  a  republican 
form  of  government,  and  protect  It  a^ndnst  in- 
nsion,  and  also  against  domestic  violence  on 
the  application  of  its  Legislature,  or  of  its  ex- 
^CQtive  when  that  body  cannot  be  convened. 
(Const  art.  rV.,  8  ^)  Except  as  required  for 
tl^ese  purposes,  it  can  no  more  interfere  with 
(he  qualifications,  election,  and  installation  of 
the  state  officers  than  a  foreign  government. 
And  all  attempts  at  interference  with  them  in 
^^KMeremcts  oy  the  executive,  legislative,  or 
Judicial  departments  of  the  general  government 
are  hi  my  Judgment  so  many  invasions  upon 
Preserved  r^hts  of  the  states  and  assaults 
upon  their  constitutional  autonomy. 
Ho  clause  of  the  Constitution  can  be  named 
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which  in  anv  respect  gives  cotmtenance  to  such 
invasion.  The  fact  that  one  of  the  qualiflcationa 
prescribed  by  the  State  for  its  officers  can  only 
be  ascertained  and  established  bv  considering 
tbe  provisions  of  a  law  of  the  United  States  in 
no  respect  authorizes  an  interference  by  the 
general  government  with  the  state  action.  Be- 
cause an  officer  of  a  State  must  be  a  citizen  of 
tbe  United  States  it  does  not  follow  that  the 
tribunals  of  the  United  States  can  alone  deter- 
mine that  fact,  and  that  the  decision  of  the 
State  in  respect  to  it  can  be  supervised  and 
controlled  by  tbe  federal  authorities.  Nor  is 
there  any  decision  of  this  court  that  sanctions 
any  such  interference.  There  is  a  mere  dictum 
in  MisBovH  v.  Andriano,  188  U.  S.  496,  499 
[84: 1012,  1018].  but  no  decision  to  that  effect. 
That  case  involved  a  contest  between  the 

Sirties  for  the  office  of  sheriff  of  a  cotmty  in  [l^^l 
issouri.  Among  other  things  the  constitu- 
tion of  that  State  declared  that  no  person 
should  be  elected  to  any  office  in  the  State  who 
was  not  a  citizen  of  the  United  States.  The 
relator  claimed  to  have  been  in  possession  of 
the  office  since  1884  and  entitled  to  continue 
until  his  successor  was  elected,  commissioned, 
and  qualified;  and  that  the  respondent  was 
not  entitled  to  the  office  because  he  was  not  a 
citizen  under  the  Constitution  of  the  United 
States,  having  been  bom  in  Gkrmany,  and  not 
having  been  naturalized.  To  this  the  respond- 
ent replied,  admitting  his  former  birth,  and 
that  he  had  never  been  naturalized  under  the 
laws  of  the  United  States,  but  claiming  that 
under  the  Act  of  Congress  of  1802  he  became 
and  was  a  citizen  by  the  naturalization  of  his 
father,  that  Act  providing  that  the  children  of 
citizens  of  the  United  States  should,  though 
bom  out  of  their  limits  and  jurisdiction,  be 
considered  as  citizens. 

Under  that  Act  the  Supreme  Court  of  Bfii- 
souri  held  that  the  respondent  was  a  citizen  of 
the  United  States.  The  case  coming  to  this 
court,  it  was  decided  that  when  a  decision  of 
a  state  court  was  in  favor  of  a  right  orprivi- 
lege  claimed  under  a  statute  of  the  United 
States,  this  court  had  no  Jurisdiction  to  review 
it.  and  the  writ  of  error  was  accordingly  dis- 
missed. In  the  opinion  delivered  by  the  Jus- 
tice of  this  court  it  was  said  that  had  the 
ludgment  of  the  Supreme  Court  of  Missouri 
oeen  adverse  to  tbe  claim  of  .the  respondent 
there  could  be  no  doubt  of  his  right  to  a  writ 
of  error  from  this  court  to  review  its  rulings — 
a  question  which  was  not  in  Judgment,  and 
what,  therefore,  was  said  respecting  it  was  a 
mere  diclurn.  without  authoritative  force. 

The  offiC3  of  sheriff  was  not  a  right  or  privi- 
lege claimed  under  a  law  of  the  United  States, 
but  was  a  right  or  privilege  claimed  by  the 
election  under  the  laws  of  Missouri.  The  mere 
fact  that  it  was  necessary  that  the  incumbent 
of  the  office  should  also  be  a  citizen  of  the 
United  States,  did  not  of  itself  give  him  a  right 
to  that  office.  It  would,  indeed,  be  a  strange 
ruling  to  declare  that  an  office  which  required  l1S5] 
the  votes  of  the  people  of  a  State  or  of  one  of 
its  districts  was  a  nght  or  privilege  under  a 
law  of  tbe  United  States,  because  one  of  the 
qualifications  of  the  incumbent  was  that  he 
should  be  a  citizen  of  the  United  States.  Tbe 
necessity  of  referring  to  a  law  of  the  United 
States  to  ascertain  what  constituted  citizenship 
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did  not  make  the  respoodent's  right  to  the  of- 
fice dependent  upon  that  fact  In  any  such 
sense  as  to  bring  it  within  the  cognizance  of  the 
federal  courts.  Equally  might  it  be  said  that 
a  contested  claim  to  a  seat  m  the  Legislature 
of  a  State  could  be  brought  under  their  cog- 
nizance when  the  ground  of  contest  happen^ 
to  be  the  disputed  citizenship  of  one  of  the 
contestants.  It  is  true  the  answer  to  the  at- 
tempted exercise  of  jurisdiction  by  the  courts 
in  the  latter  case  would  be,  that  it  is  the  settled 
law  of  legislative  bodies,  and  hitherto  recog- 
nized in  all  our  state  constitutions,  that  each 
house  shall  be  the  exclusiye  Judge  of  the  elec- 
tion and  qualification  of  its  members.  But  no 
less  settled,  and  hitherto  uniyersally  recog- 
nized in  this  country,  is  the  law  which  yests 
exclusive  jurisdiction  in  each  State  over  the 
election,  qualification  and  installation  of  its 
chief  executive.  There  seems  to  me  to  be  the 
same  inappropriateness  and  want  of  authority 
in  proceeding  in  the  federal  courts  for  the  of- 
fice in  the  one  case  as  in  the  other. 

Mv  objection  to  the  decision  is  not  dimin- 
ished by  the  fact  that  there  is  no  power  in  this 
court  to  enforce  its  decision  upon  the  State  of 
Nebraska  should  resistance  be  made  to  it 
Should  the  incumbent  declared  by  this  court 
not  to  be  entitled  to  the  ofiSce  refuse  to  surrender 
it  and  the  state  authorities  should  standby  him 
in  such  refusal,  what  could  be  done  about  it  ? 
He  misht  well  say,  "I  have  been  declared  by 
the  duly  constituted  authorities  of  the  State, 
who  alone  have  the  right  to  inquire  into  the 
matter,  to  be  entitled  to  the  office,  and  I  deny 
the  authority  of  the  general  government,  or 
any  department  of  it,  to  interfere  with  mv 
possession  of  the  office."  How  could  this 
court  in  such  case  enforce  its  order?  The 
presence  of  the  marshal  with  a  posse  to  at- 
tempt it  would  be  a  painful  exhibition  of  weak- 
ness. Would  the  court  call  upon  the  general 
government  to  send  an  army  into  the  State  to 
force  upon  it  a  governor  who  has  been  de- 
[186]  Glared  by  it*  duly  constituted  authorities  not  to 
be  entitled  to  the  office,  and  to  oust  the  one 
who  has  been  declared  by  them  to  be  entitled 
to  it? 

I  doubt  whether  any  such  proceeding  would 
be  succef>sfully  carried  out  or  that  the  attempt 
to  do  it  would  be  sustained  by  the  Executive 
or  by  Congress  or  by  the  people  anywhere.  I 
can  see  only  mischief  and  trouble  to  follow 
from  the  assertion  of  any  such  power  over  the 
authorities  of  a  State  as  is  claimed  in  this  case. 
If  the  right  of  this  court  to  interfere  in  this 
case  can  be  sustained  every  candidate  for 
office  alleging  that  the  successful  party  has  not 
some  qualification  prescribed  by  statute, which 
can  only  be  definea  by  reference  to  a  federal 
law,  will  claim  a  right  to  invoke  the  interfer- 
ence of  the  federal  judiciary  to  determine 
whether  he  ought  or  not  to  have  been  declared 
elected.  There  is  always  and  naturally  much 
bitterness  and  disturbing  effect  following  in- 
terferences by  the  general  government  with 
affairs  excludfvely  TOlongine  to  a  State,  and 
this  result  would  be  greaUy  augmented  by 
recognizing  the  rieht  here  assert^  at  vested 
in  the  federal  lodtciary.  Few  things  in  my 
judgment  would  have  a  greater  tendency  to 
destroy  the  independence  and  autonomy  of  the 
•tatea^  reduce  them  to  a  humiliatiog  position, 

118 


and  engender  constant  irritation.  *  Suppose  the 
authorities  of  the  State  do  decide  erroneoualy 
as  to  the  qualification  of  a  pjerson  declared 
elected,  if  uie  State  acquiesces  in  the  deciaioo. 
what  public  policy  is  to  be  subserved  hv  in- 
voking the  interference  respecting  It  of  the 
federal  authorities,  whom  the  decisioD  does 
not  concern? 

There  is  already  sufficient  irritation  from 
alleged  interferences,  whether  true  or  not,  in 
locfu  matters  by  such  authorities,  without  add- 
ing to  it  a  thousandfold  by  subjecting  Uie 
qualifications  of  state  officers  and  their  instal- 
lation to  unauthorized  federal  scrutiny. 

I  therefore  at  the  outset  earnestly  protest 
against  the  assumption  of  any  such  anthority. 


UNION    MUTUAL    LIFE    IN8URANCS 
OOMPANr,  Appt., 

V. 

PHILANDER  C.   HANFORD  M  oL 

(See  8. 0.  Baportor^  ed.  187-lflM 

Remedy  against  grantee  who  amumet  mortgage 
— law  €f  Illinois  as  to  liability  tf  grants  e/ 
mortgaged  premises  who  assumes  to  pay  tie 
mortgage— grantee  of  mortgaged  premtses  wke 
has  assumed  to  pay  the  menage  is  prineiped, 
and  grantor  is  surety — agreement  of  mort- 
gagee with  grantee  extending  time  of  payment, 
when  discharges  granior-^e^tend^ng  time  la 
principal  discfiargee  surety. 


L  The  remedy  of  a  mort^^agee  agalnat  i 
quent  grantee  of  mortgaged  premisea  wbo  by 
the  terms  of  the  conveyance  to  lilm  agrees  to 
assume  and  pay  the  mortgage.  Is  to  be  detecw 
mined  by  the  law  of  the  place  where  the  wait  la 
brought. 

2.  By  the  law  of  DIIdoIs  the  mortgagee  may  warn 
at  law  a  grantee  who,  by  the  terms  of  an  absolute 
oonveyaoce  from  the  mortgagor,  aMumes  tbe 
payment  of  the  mortgage  debt. 

8.  In  Illinois  the  grantee,  as  soon  as  tiie  mort- 
gagee knows  of  the  arrangement,  that  he  haa 
assumed  to  pay  the  mortgage,  beoomee  directly 
and  primarily  liable  to  the  mortgagee  for  tbe 
debt  for  which  the  mortgagor  wm  already  Uabto 
to  the  latter,  and  the  relation  of  the  grantee  and 

NoTB.— ul8  to  rigMe  and  UoMIittet  of  msteUu^  see 
note  to  Hall  v.  Smith,  12:68. 

As  to  XiabQiiies  of  sureties  on  o^efol  and  other 
bonds,  and  for  debts,  see  note$  to  United  States  ▼. 
Giles,  8:703,  and  Postmaster-General  v.  Barly,  %t 
677. 

As  to  when  variation  of  eontroet,  or  agreswunt 
for  delay,  discharges  surety^  see  nots  to  Miller  ▼. 
Stewart,  6:189. 

As  to  what  forbearance  or  extension  of  Urns  to 
prCneipcU  debtor  wiU  discharge  surety,  see  note  to 
Creath  v.  Sims,  12:110. 

As  to  assumption  of  mortgage  by  jmrchaser  of 
premises;  what  constitutes;  effect  of:  eonveyance 
subject  to  mortgage,  see  note  to  ElUott  v.  Sackett« 
27K)78. 

As  to  release  of  grantee  by  grantor  from  covenant 
to  assume  mortgage,  see  note  to  Drury  ▼.  Hayden, 
28:406. 

Astowhenextensionoftimeofp€iymentdts^eu^eo 
indorser  or  surety,  see  note  to  Bank  of  UniontowD 
V.  Maokey,  86:486. 

As  to  surety  orba/d,  how  discharged:  n^/ius  of 
surety,  see  noCs  to  Griswold  v.  Uaxard,  VrOH. 
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ti»  fTtntor  toward!  the  mortgaffee,  as  well  as 
between  tbemselvea,  la  thenceforth  that  of  prin- 
cipal awl  laretj  for  the  payment  of  the  mortgage 
debt 

1  In  UUnoiB  any  aahaequent  agreement  of  the 
mortgagee  wiUi  the  grantee,  who  has  assumed 
to  pay  the  mortgage,  extending  the  time  of  pay- 
ment of  the  mortgage  debt,  without  the  assent  of 
the  grantor.^discharges  the  grantor  from  all  per- 
sonal habOtty  for  that  debt. 

1  If  a  creditor,  by  positive  oontraot  with  the 
prindpal  debtor,  and  without  the  oonsent  of  the 
garety,  extends  the  time  of  payment  by  the  prin- 
cipal debtor,  he  thereby  discharges  the  surety; 
even  If  that  relation  of  principal  and  surety  has 
been  created  to  the  oreditor^s  knowledge,  slnoe 
tte  time  of  the  original  contract. 

[No.  25.] 

Argued  and  »ubmttied  March  t6,  1891,    De- 
cided Feb.  t9,  1891. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Dlinois,  oyerruling  a  motioD  against 
Hanford  and  Chase  for  a  deficiency  decree,  for 
the  amoont  of  deficiency  arising  from  the 
foreclosare  of  a  mortgage  and  a  sale  therein  in 
to  action  of  forecloaure  brought  by  the  Union 
Jfutoal  Life  Insurance  Company.  Affirmed. 
8ee  same  case  below,  27  Fed.  Kep.  688. 

Statement  by  Mr,  Justice  Grays 

This  was  a  bill  in  equity,  filed  March  80, 
1878,  by  the  Union  Mutual  Life  Insurance 
Compaoy,  a  corporation  of  Maine,  a^inst 
Philander  C.  Hanford,  Orrin  P.  Chase,  Fred- 
erick L.  Fake  and  Lucy  D.  Fake  his  wife, 
citizens  of  Illinois,  to  'foreclose  by  sale  a  mort- 
gage of  land  io  Chicago,  and  to  obtain  a  de- 
cree for  any  balance  due  the  plaintiff  above  the 
proceeds  of  the  sale.  Fake  and  wife  were  de- 
taalted,  and  Hanford  and  Chase  answered. 
The  ca.oe  was  beard  upon  a  master's  report  and 
the  eridence  taken  before  him,  by  which  (so 
far  as  is  material  to  be  stated)  it  appeared  to  be 
aa  follows: 

On  September  9,  1870,  Hanford  and  Chase 
mortgaged  the  land  to  one  Schureman  to 
secure  the  payment  of  three  promissory  notes 
of  that  date,  signed  by  them,  and  payable  to 
hb  order,  one  for  $5,000,  in  one  year,  and  the 
second  for  (5,000,  in  two  years,  each  with  in- 
terest at  the  rate  of  eiffht  per  cent  annually; 
and  the  third  for  $6,000,  in  three  years,  with 
interest  at  the  rate  of  ten  per  cent  annually. 

On  JaouaiT  80,  1871,  (the  first  note  having 

been  paid.)  the  plaintiff,  through  one  Boone, 

its  financial  agent,  bought  the  mortgage,  and 

Schureman  indorsed  the  remaining  notes  and 

188]    assiened  the  mortgage  to  the  plaintiff. 

On  September  9,  1872,  Hanford  and  Chase 
eoDveyed  the  land  to  Mrs.  Fake  by  deed  of 
warranty,  "with  the  exception  of  and  subject 
to"  the  mortgage,  (describing  it.)  "which  said 
mortgage  or  trust  deed,  and  the  notes  for  which 
the  same  is  collateral  security,"  (describing 
tbem,)  "it  is  hereby  expressly  agreed  shall  be 
assumed  and  paid  by  the  party  of  the  second 
part,  and  when  paid  are  to  be  delivered  fully 
canceled  to  said  Chase  and  Hanford." 

At  or  about  the  date  of  this  conveyance, 
C^aae  called  wiUi  Fake  at  Boone's  office,  and 
tdd  him  that  Hanford  and  Chase  had  sold  the 
property  to  Mrs.  Fake,  and  that  she  was  to 
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pay  the  mortgage,  and  Boone,  as  Chase  testi- 
fied, "said  'all  right,'  or  something  of  that 
sort"  At  the  same  interview,  Boone,  as  the 
plaintiff's  agent,  in  consideration  of  $150  paid 
him  by  Chase,  extended  the  $5,0(X)  note  until 
September  9, 1874. 

Fake,  as  his  wife's  i^nt,  afterwards  paid 
interest  on  the  notes  to  Boone,  as  the  plaintiff's 
agent;  and  on  Januair  9,  1875,  for  the  sum  of 
^40,  obtained  from  him,  without  the  knowl- 
edge of  Hanford  or  Chase,  an  extension  of  the 
notes  until  September  9, 1875. 

The  value  of  the  mortgaged  premises  in 
September,  1874,  was  $18,000  to  $19,000,  and 
at  the  date  of  the  master's  report  in  April, 
1879,  was  $10,000  to  $15,000  only. 

The  principal  defense  relied  on  by  Hanford 
and  Chase  was  that  they  were  discharged  from 
persona]  liability  on  the  notes  by  this  extension 
of  the  time  of  payment  without  their  consent 

The  land  was  sold  by  the  master,  under  or- 
der of  the  court,  for  $12,000,  which  was  in^ 
sufficient  to  satisfy  the  sums  due  on  the  mort- 
gage; and  the  plaintiff,  after  notice  to  Hanford 
and  Chase,  moved  for  a  deficiency  decree  for  a 
sum  amounting,  with  interest,  to  more  than 
$5000.  The  Circuit  Court  ovemiled  tha 
motion.  27  Fed.  Hep.  588.  The  plaintiff  ap- 
pealed to  this  court. 

Meesre.  P.  8.  Grossenp   and   Thiiift  L^ 

Wean,  for  appellant: 

The  assumption  of  the  debt  by  Lucy  D. 
Fake  did  not  amount  to  a  novation. 

8/iepherd  v.  Maff,  115  U.  S.  510  (29:467)u 

'The  appellees,  beine  at  the  inception  of  the 
notes  the  principal  debtors,  continued,  not- 
withstanding the  assumption  by  Lucy  D.  Fake, 
to  be  personally  liable  Uiereon,  and  the  appel- 
lant never  lost  the  right  to  proceed  directly 
upon  the  personal  obligation. 

Ober  y.  Gallagher,  98  U.  S.  208  (28:882); 
Vanmnt  v.  AUtnon,  28  IlL  80;  Colebrooke,  CoU 
Sec.  §  154. 

The  assumption  of  the  notes  by  Lucy  D. 
Fake,  at  most,  added  only  another  principal 
obligor  to  the  debt.  It  did  not  change  the 
obligation  of  the  appellees  from  that  of  being 
principal  obligors  to  that  of  being  sureties 
merely. 

Shepherd  ▼.  Map,  115  U.  S.  510  (29:457);  Ou- 
cuUu  V.  Hernandez,  108  U.  S.  116  (26:826): 
9prigg  v.  Bank  of  Mt,  Pleasant,  85  U.  S.  IC 
Pet.  257  (9:416);  89  U.  S.  14  Pet.  201Jt0.4l9), 
Oorhett  V.  Waterman,  11  Iowa,  86;  Waters  v. 
Hubbard,  44  Conn.  840;  Conwell  v.  McGowan, 
81  IlL  285;  OrawfordY.  Edwards,  ^Mch,  360; 
Bawson  v.  Taylor.  30  Ohio  St.  389. 

An  extension  of  time  for  the  payment  of  the 
indebtedness  to  one  principal  debtor  does  not 
discharge  a  co-debtor,  who  is  also  a  principal, 
from  his  obligation  upon  the  debt. 

Waters  v.  Hubbard,  44  Conn.  340;  Wilson  v. 
Foot,  11  Met.  285;  Draper  v.  Weld,  13  Gray, 
580;  Story,  Prom.  Notes,  §  421;  Edwards,  Bills 
&  N.  (3d  ed.)  §  778;  2  Dan.  Neg.  Inst.  § 
1297. 

No  injury  can  be  said  to  have  been  caused, 
unless  the  appellees,  in  fact,  offered,  or  were 
ready,  during  the  period  of  such  suspension, 
to  pay  off  (heir  obligation. 

1  Suth.  Dam.  17. 

No  depreciation  was  shown  to  have  taken 

lit 


( 


187-192 


SuFBBMB  Court  of  thb  United  Statmb. 


Oct.  Tkbm, 


l\ 


[190] 


place  during  that  period,  and  none  will  be  pre- 
sumed. 

Aldrieh  y.  OoodeU,  75  IlL  452. 

JfeMTf.  Walter  H.  Smith  and  J.  K  Me- 
Ooioan,  for  appellees: 

The  deficiency  decree  was  properly  refused, 
because  the  debt  of  Hanford  and  Chase  was 
barred  by  the  Statute  of  Limitations. 

Michigan  In$,  Co.  v.  Brown,  11  Mich.  265. 

Lucy  D.  Fake,  by  her  assumption  of  the 
debt,  and  her  promise  to  pay  the  two  notes, 
became  the  principal  debtor,  and  Hanford  and 

OakOey  v.  Pasheller,  10  Bligh,  N.  R  589. 

Where  a  creditor  gives  time  to  the  principal, 
there  being  a  surety,  without  the  consent  of 
the  surety,  it  discharges  him  from  liability. 

Metz  Y.  Todd,  36  Mich.  473;  George  v.  An- 
dretos,  60  Md.  26;  Walton  v.  Beaurega/rd,  1 
Rob.  (La.)801;  Qayv.  Blanehard,  32  La.  Ann. 
503;  Fruden  v.  Williams,  26  N.  J.  Eq.  212; 
ffome  Nat  Bank  v.   Waterman,  134  IlL  461. 

When  two  persons  are  bound  for  the  same 
debt  and  there  is  an  obligation  on  the  part  of 
one  to  exonerate  the  other  in  the  event  of  pay- 
ment being  enforced  against  such  other,  and 
this  is  known  to  the  creditor,  then  the  creditor 
cannot  extend  the  time  of  payment  to  the  party 
Intimately  liable  without  discharging  the  other 
debtor,  even  though  such  other  debtor  occupies 
the  position  of  a  principal  debtor  to  the  cred- 
itor. 

Millerd  v.  Them,  56  N.  T.  402;  Colgrove  v. 
TaUman,  67  N.  T.  95;  Walton  v.  Beauregard, 
1  Rob.  (La.)  201;  Qay  v.  Blanehard,  32  La. 
Ann.  e08;  1  Jones.  Mort.  (2d  ed.)  g§  741,  742; 
Calw  V.  Daviee,  73  N.  T.  211;  Sftepherdv.  May. 
115  U.  8.  510  (29:457). 

Mr,  Juitiee  Ch^y,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court: 

Few  thinffs  have  been  the  subject  of  more 
difference  of  opinion  and  conflict  of  decision 
than  the  nature  and  extent  of  the  right  of  a 
mortgagee  of  real  estate  against  a  subsequent 
srantee  who  by  the  terms  of  the  conveyance  to 
Sim  agrees  to  assume  and  pay  the  mortgage. 

All  agree  that  the  grantee  is  liable  to  the 
mntor,  and  that,  as  between  them,  the  grantee 
&the  principal  and  the  grantor  is  the  surety 
for  the  payment  of  the  mortgage  debt  The 
chief  diversity  of  opinion  has  CN^n  upon  the 
question  whether  the  grantee  does  or  does 
not  assume  any  direct  liability  to  the  mort- 
gagee. 

By  the  settled  law  of  this  court,  the  grantee 
it  not  directly  liable  to  the  mortgagee,  at  law 
or  in  equity;  and  the  only  remedy  of  the  mort- 
gagee against  the  grantee  is  by  bill  in  equity 
in  the  right  of  the  mortgagor  and  grantor,  by 
virtue  of  the  rii^ht  in  eqiuty  of  a  creditor  to 
avail  himself  oiany  security  which  his  debtor 
holds  from  a  third  person  for  the  payment  of 
the  debt  KOler  v.  Ashford,  133  U.  8.  610 
[33:  6671;  Willard  r.  Wood,  135  U.  8.  309 
[34:  2l0j.  In  that  view  of  the  law.  there 
might  be  difficulties  in  the  wav  of  holding 
that  a  person  who  was  under  no  d[irect  liability 
to  the  mortgagee  was  his  principal  debtor, 
and  that  the  only  person  who  was  directly 
liable  to  him  was  chargeable  as  a  suretv  only, 
and  consequently  that  the  mortgagee,  by  giv- 
ing time  to  the  person  not  direct^  and  pnma^ 
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ily  liable  to  him,  would  discharge  tlie  only 
person  who  was  thus  liable  ahepAerd  ▼. 
May,  115  U.  8.  505,  511  [29:  456,  4671;  KeOer 
V.  Ae^ford,  133  U.  8.  610,  625  [B8:  667,  m9L 
But  the  case  at  bar  does  not  present  itself  n 
that  aspect  i^ 

The  question  whether  the  remedy  of  the 
mortgagee  against  the  grantee  is  at  law  and  in 
his  own  right,  or  in  equity  and  in  the  riglit  of 
the  mortgagor  only,  is,  as  was  adjudged  in 
Willard  v.   Wood,  above  dted,  to  be  deCer- 
mined  bv  the  law  of  the  place  where  the  aoit 
is  brought.    By  the  law  of  Illinois,  where  the 
present  action  was  brought,  as  by  the  law  cf 
New  York  and  of  some  other  states,  the  nnnt- 
gagee  may  sue  at  law  a  grantee  who,  by  the 
terms  of  an  absolute  conveyance  from  the 
mortgagor,  assumes  the  payment  of  the  mort- 
gage debt.    Dean  v.  Walker,  107  Hi  540,  546, 
550;  Thompson  v.  Dearborn,  107  DL  87,  92; 
Bay  V.  WiUiams,  112  Bl.  91;  Burr  ▼.  Beers, 
24  N.  T.  178;  ITiorp  v.  Keokuk  Coal  Oo,^N. 
Y.  258.    According  to  that  view,  the  grantee, 
as  soon  as  the  mortgagee  knows  of  the  arrange- 
ment, becomes  directly  and  primarily  liable  to 
the  mortgagee  for  the  debt  for  which  the  mort- 
gagor was  already  liable  to  the  latter,  and  the 
relation  of  the  grantee  and  the  grantor  towards 
the  mortgagee,  as  well  as  between  themselTet, 
is  thenceforth  that  of  principal  and  surety  for 
the  payment  of  the  mortgage  debt     Where     , 
such  is  held  to  be  the  relation  of  the  parties,     t^" 
the  consequence  must  follow  that  any  subse- 
quent agreement  of  the  mortgagee  with  the 
grantee,  without  the  assent  of  the  grantor,  ex- 
tending the  time  of  payment  of  the  mortgage 
debt,  discharges  the  grantor 'from  all  permial 
liability  for  that  debt    Calvo  v.  Davies,  78  N. 
Y.  211;  Home  Nat,  Batik  of  Ckieago  r.  WeOsr- 
man,  134  Bl.  461,  467. 

The  case  is  thus  brought  within  the  wdl 
settled  and  familiar  rule  that  if  a  creditor,  by 
positive  contract  with  the  principal  debtor, 
and  without  the  consent  of  the  surety,  extends 
the  time  of  payment  by  the  principal  debtor, 
he  thereby  discharges  the  surety;  because  the 
creditor,  by  so  giving  time  to  the  prindps], 
puts  it  out  of  the  power  of  the  surety  to  con- 
sider whether  he  will  have  recourse  to  his 
remedy  against  the  principal,  and  because  the 
surety  cannot  have  the  same  remedy  against 
the  principal  as  he  would  have  had  under  the 
original  contract;  and  it  is  for  the  surety  alone 
to  judge  whether  his  position  iB  altered  for  the 
worse.  1  Spence,  Eq.  Jur.  638;  Samuett  ▼. 
Eowarth,  3  Meriv.  2TO:  Miller  v.  Stewart,  Zi 
U.  8.  9  Wheat  680,  703  [6:  189,  195].  Th^ 
rule  applies  whenever  the  creditor  gives  time 
to  the  principal,  knowing  of  the  relation  of 
principal  and  surety,  although  he  did  not 
know  of  that  relation  at  the  time  of  the  original 
contract:  (Ekoin  v.  Lancaster,  6  Best  &  8.  571; 
Oriental  Financial  Corp.  v.  Overend,  L.  It  7 
Ch.  142.  and  L.  R  7  H.  JL  848;  Wheat  v.  Ken- 
daU,  6  N.  U.  504;  Guild  v.  BuUer,  127  Mass. 
386):  or  even  if  that  relation  has  been  created 
since  that  time.  OakeUy  v.  Pashetter,  4  Clark 
&  F.  207,  233.  10  Bligh.  N.  8.  548,  590;  Col- 
grove V.  Tollman,  67  N.  Y.  95;  Smith  v. 
Shelden,  35  Mich.  42. 

In  the  case  at  bar,  the  mortgagee,  imm» 
diately  after  the  absolute  convevanoe  by  the 
mortgagors,  was  informed  of  ana  assented  to 
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Ibat  ooDTeyftDce  and  Uie  agreement  of  the 
fiantee  to  pay  the  mortgage  debt,  and  after- 
wards reoaTed  interest  on  the  debt  from  the 
gnotae;  and  the  subsequent  agreement  by 
which  the  mortgagee,  in  consideration  of  the 
payment  of  a  sum  of  money  by  the  grantee, 
extended  the  time  of  payment  of  the  debt,  was 
made  without  the  knowledge  or  assent  of  the 
mortgagors.  Under  the  law  of  Dlinois,  which 
1^1  gorema  this  case,  the  mortgagors  were  thereby 
''  oiKharged  from  all  personal  liability  on  the 
notes,  and  the  Circuit  Court  rightly' refused 
to  enter  a  deficiency  decree  against  them. 


THB  NEW  ORLEANS  CITT  &  LAKE 
RAILROAD  COMPANY,  Plff,  in  Bfrr., 

V. 

THE  cm  OP  NEW  ORLEANS. 

OSee  8. 0.  Reporter^  ed.  IflC-lflSL) 

EftmpHan  firom  taxaUan  not  pruumed  Mtreet 
usi^toay  iatMble — contract  agaimt  ioaaiion — 
United,  8tate$  ComtUution. 

L  Exemption  from  taxation  Is  never  to  be  pre- 
somed.  The  Leffislature  cannot  be  held  to  have 
Inteoded  to  surrender  the  taxing  power,  unless 
tti  Intention  to  do  so  has  been  declared  In  dear 
and  onmistakable  words. 

1  The  franchise  to  build  and  run  a  street  railway 
Isas  mach  subject  to  taxation  as  any  other  mop- 


1  Where  there  Is  no  express  oontnust  against  tax- 
atioo  In  the  oharter  of  a  corporation.  It  takes  Its 
charter  sohject  to  the  same  right  of  taxation  In 
the  State  that  applies  to  all  other  privileges  and 
property. 

L  The  Constttutlon  of  the  United  States  does  not 
pioftMB  In  all  oases  to  protect  property  from  un- 
Jost  and  oppressive  taxation  by  the  states.  That 
Is  left  to  the  state  constitutions  and  state  laws. 

[No.  119.] 

Argued  Dea  4»  7, 1891.  Decided  Feb.  t9, 189t. 

rr  ERROR  to  the  Supreme  Court  of  the 
State  of  Louisiana,  to  review  a  judgment  of 
that  conrt,  afllrming  the  Judgment  of  the  Civil 
District  Court  of  the  Pansh  of  Orleans  In  the 
State  of  Louisiana,  in  favor  of  the  City  of  New 
Orleans  against  the  New  Orleans  City  & 
Ltke  Railroad  Company  in  a  summary  pro- 
ceeding to  collect  a  license  tax  imposed  by  an 
ordinance  with  the  dty  on  the  bufloness  of  car 
ryiog  on  and  operating  the  railroad  of  said 
company.    JJirmed, 

Statement  by  Mr.  Juttiee  Ch^a^i 
This  was  a  summary  proceeding  by  the 
city  of  New  Orleans  against  the  New  Orleans 
Ci^ALake  Railroad  Company,  in  a  civil 
district  court  of  the  pari&  of  Orleans,  to 
collect  a  license  tax  of  t2, 500  for  the  year 


1887,  imposed  by  an  ordinance  of  the  city, 
pursuant  to  the  statute  of  Louisiana  of  1886, 
chap.  101,  §  8,  which  provided  ''that  for  the 
business  of  carrying  on,  operating  or  runnin^t 
any  horse  or  steam  railroad,  or  both,  for  the 
transportation  of  passengers  within  the  limits 
of  any  city  or  town  in  this  State,  the  annual 
license  shall  be  based  on  the  annual  gross 
receipts,  as  follows,  viz :  Pirst  class — When 
the  said  annual  gross  receipts  are  five  hun- 
dred thousand  dollars,  or  in  excess  of  that 
amount,  the  license  shall  be  twenty-five 
hundred  dollars.  **  Acts  of  Louisiana,  1886, 
pp.  105,  175. 

The  defendant  admitted  that  its  annual 
gross  receipts  were  more  than  $500,000 ;  but 
contended  that  the  statute  and  ordinance,  so 
far  as  they  affected  the  defendant,  were  un- 
constitutional and  void,  as  impairing  the 
obligation  of  the  following  contracts: 

On  October  2,  1870.  the  city  of  New  Or- 
leans sold  to  the  New  Orleans  City  Railroad 
Companv,  for  the  price  of  $680,000,  the 
right  of  way  and  mnchises  for  running 
obtain  lines  of  street  railroad  for  carrying 
passengers  within  the  city  until  January  1, 
liM)6,  no  have  and  to  hold  the  said  right  of 
way  and  franchises  of  the  said  railroad  lines 
unto  the  said  New  Orleans  City  Railroad 
Company,  its  successors  and  assigns,  trans- 
ferees and  vendees,  for  the  full  term  and 
period  herein  above  fixed ;"  and  the  company 
agreed  to  construct  its  railroad,  to  keep  the 
streets  in  repair,  and  to  comply  with  regu- 
lations as  to  the  style  and  running  of  cars, 
the  motive  power,  and  the  rates  of  fare,  as 
therein  provided,  and  to  ''annually  pay  into 
the  city  treasury,  upon  the  assessed  value  of 
said  road  and  fixtures,  the  annual  tax  levied 
upon  real  estate,  the  value  of  said  road  and 
fixtures  to  be  assessed  by  the  usual  mode  of 
assessment;"  and  the  cify  bound  itself  "not 
to  grant,  during  the  period  for  which  said 
franchises  are  sold,  a  right  of  way  to  any 
other  railroad  company  upon  the  streets 
through  which  said  riffht  of  way  is  hereby 
sold,  unless  bv  mutuiu  agreement  between 
the  city  and  the  purchaser  or  purchasers  of 
these  franchises." 

On  June  9,  1888,  the  liquidating  commis- 
sioners of  the  New  Orleans  City  RailnMid 
Company,  whose  charter  had  expired,  sold 
and  transferred  all  that  company's  real  and 
personal  property,  movable  and  immovable, 
right  of  way  and  franchises  for  the  privilege 
of  running  street  cars,  to  the  defendant,  by 
a  contract  by  which,  among  other  things, 
^'said  New  Orleans  City  Railroad  Company, 
having,  according  to  law,  paid  its  State  and 
city  licenses  for  1888,  amounting  to  twenty- 
five  hundred  dollars  each,  hereby  transfers 
the  unexpired  term  thereof,  extending  to  De- 
cember 81, 1888,  to  the  present  purchaser,  the 
New  Orleans  City  &  Lake  Railroad  Com- 
pany. " 

Judgment  was  given  in  favor  of  the  city. 


VorE.—Ae  to  power  of  etalee  to  tax  wee  note  to 
DobhliM  V.  EMe  County,  10: 1022. 

T^attaxaUonofetotkorahareeineorporaiUondoee 
IMC  impair  o2)2i0ation  0/  eontraete;  taxation  of 
•Aares(^iMrt<ofial  hanke  and  otTier  oorporotions,  see 
«<^  to  Provideooe  Bank  v.  BlUlnffS,  7:  USS. 

Am  to  eaumptionfromtaxaUon;  whether  a  conUrael 
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or  not;  not  implied^  see  note  to  Tucker  v.  Periruson, 
22:  80S. 

Am  to  when  an  iniunetion  to  restrolfi  the  eoBeoMon 
of  a  tax  wUt  be  (frarUed^  see  note  to  Dowi  v.  Ohloa- 
iro,20:  6S. 

Am  to  whentaxeeiUeoaUiyaaeeeaedeanhe recovered 
baekt  see  note  to  BrsUne  v.  Van  Andala,  SI:  68. 
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and  waft  afflnned  on  appeal  by  the  Supreme 
Ooutt  of  Louisiana.  40  La.  Ann.  687.  The 
defendant  sued  out  this  writ  of  error. 

Mr.  Charles  F.  Buek  for  plaintiffs  in 
error. 

Mr.  W.  B.  Somerrille*  for  defendant  in 
error: 

A  grant,  by  a  municipal  corporation,  to  build 
and   operate  street  railroads   for  a  term  of 

?^ears,  does  not  exempt  the  grantees  from  the 
mpositioD  of  a  license  tax  for  the  use  of  the 
privileges  conferred. 

Mempfiis  Ocu-Light  Co,  v.  Shelby  County 
Tax.  Dist.  109  U.  8.  398  (27:  978). 

In  order  to  establish  a  contract  to  exempt 
from  taxation,  the  ordinance  must  be  explicit 
and  without  doubtful  words. 

PieardY.  East  Tennessee,  V,  d  G.  R.  Co.  130 
U.  8.  641  (32:  1052). 

If  the  tax,  which,  it  is  claimed,  impairs  the 
obligations  of  a  contract,  be  declared  valid,  all 
else  in  the  case  is  beyond  the  domain  of  the 
jurisdiction  of  the  court. 

Delaware  BaiWoad  Tax,  86  U.  S.  18  Wall. 
231  (21:  896). 

Exemptions  from  taxation  are  personal,  and 
are  not  transferable. 

M<yrgan  v.  Ixmieiana,  93  U.  8.  223  (23:  861); 
Chesapeake  <k  0.  R.  Co.  v.  Miller,  114  U.  8. 
176  (29:  121);  Lmtismlle  d  N.  R.  Co.  v. 
Palmes,  109  U.  8.  244^7:  922);  Pieard  v.  Blast 
Tennessee,  V.  d  Q.  R.  Co.  180  U.  8.  637  (32: 
1051). 

Article  118  of  the  Constitution  of  Louisiana, 
of  186S,  whi^b  provides  that  taxation  shall  be 
equal  and  uniform,  requires  license  taxes  to  be 
equal  and  uniform  on  all  persons  pursuing  or 
following  the  same  business,  occupation  or 
calling.  4 

Meiihants  Mut.  Ins.  Co.  v.  Blandin,  24  La. 
Ann.  112;  East  Feliciana  Parish  v.  Qurth,  26 
La.  Ann.  140;  Honold  y.  JSew  Orleans,  23  La. 
Ann.  727;  State  v.  Endom,  23  La.  Ann.  664; 
yew  Orleans  v.  Borne  Mat.  Ins.  C^.  23  Ija.  Ann. 
450:  Orleans  Parish  ▼.  Ooehran,fiO  La.  Ann.  373; 
I^ew  Orleans  v.  La  Fayette  Ins.  Co.  28  La. 
Ann.  757:  New  Orleans  v.  8t,  Charles  St.  R. 
Co.  2S  La.  Ann.  498;  Louisiana  Cotton  Mfg. 
Co.  V.  New  Orleans,  31  La.  Ann.  446;  New  Or- 
leans V.  New  Orleans  Sugar  Shed  Co.  86  La. 
Ann.  550. 

An  exemption  from  taxation,  mtnted  by  the 
government,  to  an  individual,  Ib  a  franchise, 
which  can  be  lost  by  acquiescence  under  the 
imposition  of  taxes  for  a  period  long  enough 
to  raise  a  conclusive  presumption  of  a  sur- 
render of  the  privilege. 

Oiten  V.  Wright,  117  U.  8.  648  (29: 1021). 

Mr.  Justice  Chrmjr,  after  stating  the  facts 

as  above,  delivered  the  opinion  oi  the  court : 

Exemption  from  taxation  is  never  to  be 

E resumed.  The  Legislature  itself  cannot  be 
eld  to  have  intends  to  surrender  the  taxinfc 
Sower,  unless  its  intention  to  do  so  has  been 
eclared  in  clear  and  unmistakable  words. 
Vieksburg  8.  d  P.  R  Co.  v.  Dennis,  116  U. 
8.  665,  668  [29:  770,  772],  and  cases  cited. 
Assuming  without  deciding,  that  the  city  of 


New  Orleans  was  authorized  to  exempt  the 
New  Orleans  City  Railroad  Company  from 
taxation  under  general  laws  of  the  8tate,  the 
contract  between  them  affords  no  evidence  of 
an  intention  to  do  so.  The  franchise  to  build 
and  run  a  street  railway  was  as  much  subject 
to  taxation  as  any  other  property. 

In  Gordon  v.  Appeal  Tax  Ct.,  44  U.    8.   8 
How.  133  [11 :  529],  upon  which  the  plaintiff 
in  error  much  relied,  the  only  point  decided 
was  that  an  Act  of  the  Legislature,  continuing 
the  charter  of  a  bank,  upon  condition  that  the 
corporation  should  pay  certain  sums  annually 
for  public  purposes  and  declarin>r  that,  upon 
its  accepting  and  complying  with  the  pro- 
visions of  the  Act,  the  faith  of  the  State  was 
pledged  not  to  impose  any  further  tax  or 
burden  upon  the  corporation  during  the  con- 
tinuance of  the  charter,  exempted  the  stock- 
holders from  taxation  on  their  stock ;  and  so 
much  of  the  opinion  as  might,  taken  by  it- 
self, seem  to  support  this  writ  of  error,  has 
been  often  explained  or  disapproved.     Piqua 
Branch  of  State  Bank  v.  Knoop,  57  U.  8.  16 
How.  369,  386,  401,  402,  [14 :  977,  984,  990. 
991]  ;  New  York  v.  Commissioners  of  Taxes,  71 
U.  8.  4  Wall.  244,  259  [18 :  344,  850]  ;  Jeffer^ 
son  Branch  Bank  v.  Skelly,  66  U.  S.  1  Black, 
436,  446  [17 :  173.  178]  ;  FarringUm  v.   Ten- 
nessee,  95  U.  8.  679,  690,  694  [24 :  558,  56U 
562] ;  Stone  v.  Farmers  L.  d  T.  Co.  116  U. 
8.  307  328  [29:636,  643]. 

The  case  at  bar  cannot  be  distinguished 
from  that  of  Memptiis  Gas- Light  Co.  v.  Shelby 
County  Tax.  Diet.,  in  which  this  court  up- 
held a  license  tax  upon  a  corporation  which 
had  acquired  by  its  charter  the  privilege  of 
erecting  gas  works  and  making  and  selliDg 
ftfiA  for  mtv  years;  and,  speaking  by  Mr. 
Justice  Miller,  said:  **The  argument  of 
counsel  is  that  if  no  express  contract  aeainst 
taxation  can  be  found  here,  it  must  be  im- 
plied, because  to  permit  the  8tate  to  tax  this 
company  by  a  license  tax  for  the  privilege 
^ranted  by  its  charter  is  to  destroy  that  priv- 
ilege. But  the  answer  is  that  the  company 
took  their  charter  subject  to  the  same  rigfit 
of  taxation  in  the  8tate  that  applies  to  all 
other  privileges  and  to  all  other  property. 
If  they  wish^  or  intended  to  have  an  ex-  r|| 
emption  of  any  kind  from  taxation  or  felt  *' 
that  it  was  necessary  to  the  profitable  workins 
of  their  business,  they  should  ha?e  requireu 
a  provision  to  that  effect  in  their  charter. 
The  Constitution  of  the  United  8tatea  does 
not  profess  in  all  cases  to  protect  property 
from  unjust  and  oppressive  taxation  by  the 
states.  That  is  left  to  the  state  constitutions 
and  state  laws.  **  109  U.  8.  898.  400  [27 :  976, 
9771. 

The  New  Orleans  City  Railroad  Company 
having  had  no  right  of  exemption  from  the 
tax  in  question,  it  is  unnecessarv  to  consider 
whether  such  a  right,  had  it  existed,  would 
have  passed  by  the  conveyance  to  the  plain- 
tiff in  error.  8ee  Chesapeake  d  0.  R.  Co.  v. 
Miller,  114  U.  8.  176,  184  [29 :  181,  1281. 
and  cases  cited ;  Pieard  r.  East  Tsnneem  V. 
d  G.  R.  Co.  130  U.  8.  687  [88: 106]. 

Judgment  c^jfirmed. 

14t  U.S. 
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Watsrkam  ▼.  Aldbh. 
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BOBERT  W.  WATERMAN,  AppU, 

PHILAKDER  M.  ALDEN  bt  ai^ 

KBee  B.  a  Beporter'fe  ed.  106-«a.> 

OMUruetion  qf  viik 

AchiiM  to  a  will  which  directs  that  any  notcaheld 
hf  the  testator  at  his  death  agalost  a  legatee 
herein,  shall  be  canceled  and  delivered  up  with- 
out piymeot  thereof,  does  not  apply  to  or  include 
notes  made  to  the  testator  between  the  date  of  the 
will  tnd  his  death,  by  a  partnership  of  which  the 
legatee  is  a  member,  to  obtain  money  to  carry  on 
the  business  of  the  partnership,  and  secured  by  a 
eoDTeTSDoe  of  property. 

[No.  455.] 

aibmtted  Jan.  8, 189i.    Decided  Feb.  29, 189t. 

APPEAL  from  a  decree  of  the  Circuit  Oourt 
of  the  United  States  for  the  Northern  Dis- 
trict of  miDois,  dismissiDg  a  suit  in  equity 
brought  bj  Robert  W.  Waterman  against  Phl- 
hmder  M.  AJdeo  and  Geo.  8.  HobiDsoD  to  re- 
cover back  moDeys  paid  by  mistake.  Af- 
firmed, 

The  facts  are  stated  In  the  opioion. 

Mr.  William  R.  Plum,  for  appellant: 

The  said  seventh  clause  of  said  will  imports 
8  legscy;  it  is  not  a  testamentaiy.act  in  the  nat- 
ure of  a  release. 

2  Roper,  L^gadea,  66;  leon  v.  Butler,  3 
Price.  34;  ElUott  v.  Datenfwrt,  1  P.  W«8.  83; 
TnUi  Y.  Baker,  2  Cox,  118. 

The  rule  of  construction  is,  that  a  bequest 
in  general  terms  prima  facie  includes  every- 
tbiog,  capable  of  being  comprehended  under 
Slid  general  terms,  which  the  testator  had 
power  to  dipoee  of. 

2  Jarman,  Wills,  56;  1  Redfield,  Wills.  886; 
1  Roper.  L^des,  212,  213.  221;  Morrice  v. 
Ayfmer,  45  H  J.  Ch.  614;  Wigram,  Interpre- 
taHon  of  Wills,  28,  881;  FoouTt  App.  22  Pick. 
802. 

The  debt  in  question  was  the  several  debt  of 
ippellant  to  the  testator. 

Marine  Bank  of  OMeago  v.  Ferry,  40  HI  256; 
QiVe  Y.  Meehanke  Nat.  Batik,  79  D1.  62;  P^ 
ffev.  Harrison,  82  HI.  84;  Bifin  y.  Firet  Nat. 
Bank,  86  HI.  428;  SUame  y.  Aguirre,  6  CaL 
170;  FtffpU  Y.  Late,  25  Cal.  621. 

The  testator  did  not  naean  to  confine  bis  be- 
<Iiiest  to  such  debts  as  were  secured  only  by 
tlte  personal  engagement  of  the  debtor  brother 
or  Sister 

8Jannan«  Wills.  859. 

A  gift  or  l^acy  imports  a  bounty  or  person- 
•1  b^efit  to  tbe  legatee. 

Batee  y.  HUlman,  48  Barb.  645. 

Mr.  John  P.  Wilson,  for  appellees: 

A  partnership  obligation  is  not  a  Joint  and 
K^eral  obligation. 

^PtopU  Y.  Harrison,  82  Ill.'84;  Wann  v.  Me- 
S^dtjf,  7  ni.  855 :  TTumpson  v.  Emmert,  15 
Dl  415;  Moore  v.  Bogere,  19  111.  847;  MiUMl 
^Breweter,  28  DL  163;  Coatee  v.  Preston,  105 
S:  470;  Mamn  y.  EUdred,  78  U.  8.  6  WaU. 
ttiaS:  783> 

Aveiy  general  partner  is  liable  to  third  per- 

tvn.—As  Co  UiUrprtUMon  of  lofBt;  intention  of 
(oMortoooMm,  see  note  to  Pray  y.  Belt,  7:  800. 1 


sons  for  all  the  obligations  of  the  partnership^ 
Jointly  with  his  coj^rtner. 
Ha/rrison  y.  MeOormiek,  69  OaL  616. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  oourt: 

This  was  a  bill  in 
Waterman,  a  citizen 
Philander  M.  Alden  and 
citiiens  of  Illinois,  and  executors  of  James  Si 
Waterman,  to  recover  back  certain  sums  of 
money  alleged  to  have  been  paid  by  mistake. 

James  S.  Waterman,  for  twenty  years  be- 
U  re  his  death,  lived  and  did  business  as  a 
banker  in  Svcamore,  Dlinois.  He  died  on 
July  19,  18t$,  without  children  or  descend- 
ants, and  leaving  an  estate  amply  sut&dent, 
without  the  sums  claimed  in  this  suit,  to  pay 
all  debts,  legacies  and  costs  of  administration. 

By  his  last  wUl.  dated  November  28.  1870, 
and  admitted  to  probate  September  18,  1888, 
he  gave  to  his  wife  one  third  of  all  his  es- 
tate, real  and  personal;  to  other  persons  cer- 
tain specific  legacies  of  comparaUvely  small 
amount;  and  all  the  residue  of  his  estate,  real 
and  personal,  to  trustees  in  trust  to  pay  the 
annual  income  for  a  term  of  twenty-one  years 
to  his  six  brothers  and  sisters  (of  whom  the 
plaintiff  was  one),  and  at  tbe  end  of  that  time 
to  divide  the  principal  in  equal  shares  among 
them  and  tbe  issue  of  any  one  deceased;  and 
further  provided  as  follows: 

*'  7th.  I  desire  and  direct  that  any  and  all 
notes,  bills,  accounts,  agreements,  or  other  evi- 
dences of  indebtedness  aeainst  any  of  my  said 
brothers  and  sisters,  held  by  me  at  the  time  of 
my  decease,  be  canceled  by  my  said  executors 
and  delivered  up  to  the  maker  or  makers 
thereof,  without  payment  of  the  same  or  any 

J  art  thereof,  except  two  notes  I  hold  against 
obn  C.  Waterman,  one  for  eight  thousand 
dollars,  dated  August  10, 1870,  and  due  Jan- 
uary 1,  1871,  and  one  for  four  thousand  and 
six  hundred  dollars,  dated  November  28, 1870, 
and  due  six  months  after  date,  and  both  se- 
cured by  trust  deed  upon  lanas  in  Johnson 
County,  State  of  Missouri,  which  notes  I  de- 
sire and  direct  to  be  collected  and  equally  di- 
vided between*  my  said  brothers  and  sisters, 
the  child  or  children  of  a  deceased  brother  or 
sisters  to  take  the  same  share  the  father  or 
mother  would  have  taken  if  living." 

In  accordance  with  the  seventh  clause  of  the 
will,  the  defendants  delivered  up  to  tbe  plain- 
tiff individual  notes  of  his  for  from  $12,000  to 
$15,000,  and  to  John  C.  Waterman,  another 
brother,  his  unsecured  notes  for  about  $30,000. 

The  real  question  in  the  case  is  whether  that 
clause  of  the  will  applies  to  notes  given  by  the 
plaintiff  and  another  person  to  the  testator  un- 
der the  following  drcumstances: 

In  1881  the  plaintiff,  residing  in  San  Ber- 
nardino, California,  formed  a  mining  partner- 
ship with  one  Porter,  under  the  name  of 
Waterman  &  Porter,  in  which  tbe  plaintiff's 
interest  was  three  fourths  and  Porter's  one 
fourth.  On  May  14, 1881,  the  plaintiff  signed 
and  gave  to  the  testator,  as  security  for  the 
payment  of  any  advances  that  he  might  make 
to  the  partnership,  an  agreement  in  writing  to 
execute  to  him,  within  twelve  months  from 
date,  on  demand,  a  convevance  of  twenty- 
five  undivided  hundredths  of  mining  property 
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in  Califoraia,  the  estimated  value  of  which  at 
that  time  was,  as  the  plaintiff  testified 
$1,000,000.  The  testator  adyanced  to  the 
partDership,  for  the  development  and  working 
of  the  mines,  between  $25,000  and  $80,000, 

Eart  of  which  was  repaid  in  his  lifetime.  At 
is  death  he  held  five  notes  of  the  partnership 
(which  may  he  assumed  to  have  been  several  as 
well  as  joint),  si^ed  by  the  partnership  name, 
amounting  in  aU  to  $10,000,  dated  in  the  lat- 
ter part  of  1881,  and  payable  in  Februar]^  or 
March,  1882,  with  interest  at  the  rate  of  eight 
per  cent  annually.  The  partnership  after- 
wards sent  to  the  defendants,  in  payment  of 
these  notes,  with  interest,  and  of  otner  debts 
of  the  partnership  to  the  testator,  drafts  of  a 
bank  in  San  Francisco  upon  a  bank  in  Chicago 
for  $11,949.51,  bought  by  the  partnership. 
Porter  contributing  hia  share;  and  the  defend- 
ants thereupon  canceled  and  rietumed  these 
notes. 

The  plaintiff  demanded  of  the  defendants 
repayment  of  these  sums,  as  having  been  paid 
in  ignorance  of  the  terms  of  the  will,  and  un- 
der mistake  of  law  and  of  fact  The  defend- 
ants refused,  because  they  were  advised  bv 
counsel  that  by  the  will  the  only  notes  or  evi- 
dences of  indebtedness  against  the  testator's 
brothers  which  were  to  he  canceled  and  de- 
livered up  were  simply  personal  debts. 

Tbis  bill  in  equity  was  thereupon  filed,  and, 
alter  a  hearing  before  the  chief  justice  on 
pleadings  and  proofs,  was  dismissed;  and  the 
plaiDtlff  appealed  to  this  courts 
[200]  '^^^  matter  to  be  ascertained  in  this  case  is 
the  intention  of  the  testator  as  manifested  on 
the  face  of  his  will,  by  which,  after  making 
provision  for  his  widow,  and  some  inconsid- 
erable legacies,  he  devises  and  bequeaths  the 
bulk  of  his  property  to  be  distributed  amonff 
his  brothers  and  sisters  in  equal  shares,  and 
then,  as  incidental  to  his  general  scheme  ci 
distribution,  directs  *'  that  any  and  nil  notes, 
bills,  accounts,  agreements  or  other  evidences 
of  indebtedness  against  any  of  my  said  brothers 
and  sisters  held  by  me  at  the  time  of  my  de- 
cease be  canceled  by  my  said  executors  and 
deliveicd  up  to  the  maker  or  makers  thereof 
without  payment  of  the  same  or  any  part  there- 
of," except  two  notes  held  by  the  testator 
against  John  C.  Waterman  alone,  amounting 
to  $12,600,  secured  by  trust  deeds  upon  lands 
in  Missouri,  which  he  directs  to  be  collected 
and  divided  among  his  brothers  and  sisters. 

The  manifest  ol^ect  of  the  clause  is  to  bene- 
fit brothers  and  sisters  of  the  testator,  and 
them  only.  The  testator  clearly  expresses  his 
intention  that  (with  the  exception  specified) 
any  sums  of  money  which  may  be  owing  by 
any  of  them  to  him  at  the  time  of  his  cfeath 
shall  not  be  collected,  or  be  treated  as  part  of 
his  estate  for  the  purpose  of  division  among 
them,  but  that  all  notes,  bills,  accounts,  agree- 
ments or  other  evidences  of  such  debts  shall 
be  canceled  and  delivered  up.  The  terms  of 
the  exception  may  affirm  or  imply  an  intention 
to  include  in  the  general  provision  debts  of  a 
brother  or  of  a  sister  for  which  he  holds  security ; 
but  they  have  no  tendency  to  show  that  sums 
of  money  owing  from  any  other  person  are  in- 
tended to  be  released  or  given  to  such  person, 
or  to  be  excluded  from  the  estate  to  be  dis- 
tributed amoDg  the  brothers  and  sisters. 
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Taking  the  words  of  the  clause,  in  coooec- 
tion  with  the  general  scheme  of  the  will,  it  ii 
impossible  to  attribute  to  the  testator  ao  ioten- 
tion  to  include  joint  and  several  notes  made  to 
him,  between  the  date  of  the  will  and   his 
death,  by  a  partnership  of  which  one  brother 
is  a  member,  to  obtain  money  to  carry  on  the 
business  of  the  partnership,  and  secnred  by 
an  agreement  to  convey  real  estate.    To  bold        ^ 
that  the  brother  alone  was  discharged  frona 
liability,  while  his  partner  remained  liable  to 
the  estate,  upon  such  notes,  would  be  inroo- 
sistent  with  the  positive  direction  that  all  notes 
coming  within  the  scope  of  the  clause  shall  be 
canceled  by  the  executors  "  and  delivered  up 
to  the  maker  or  makers  thereof,  without  pay- 
ment of  the  sance  or  any  part  thereof."    To 
hold  that  there  was  a  legacy  of  the  whole  of 
such  notes  to  tbe  brother,  with  a  right  to  com- 
pel payment  of  a  share  thereof  by  his  partner. 
would  be  equally  inconsistent  with  that  direc- 
tion, and  would  moreover  give  to  the  brother 
alone,  instead  of  to  him  together  with  tbe  other 
brothers  and  sisters,  the  dare  of  the  debt  for 
which  the  stranger  was  ultimately  liable.    To 
hold  that  such  notes  should  be  canceled  and 
extinguished   as  against   both   makers,    the 
brother  and  his  partner,  would  contravene  tbe 
testator's  manifest  purpose  to  benefit  brothers 
and  sisters  only:  for  to  release  the  stranger 
from  his  share  of  the  debt  would  not  only  con- 
fer no  benefit  upon  the  brother,  but  woald  in- 
jure him  in  common  with  the  other  l>rothert 
and  sisters  by  diminishing  the  estate  to  be  di- 
vided amonff  them.  i 

The  case  u  quite  different  from  a  l^acy  to 
a  particular  person  of  "his  bond"  for  a  nam 
named,  which  must,  of  course,  pass  a  Joint 
bond,  when  there  is  no  other,  as  in  the  cases, 
cited  by  the  appellant,  of  Maitland  v.  Adair. 
8  Yes.  Jr.  281,  and  Izon  v.  BuOer,  2  Price,  84. 

The  decisions  upon  contracts  to  secore  debts 
of  a  particular  penon  are,  to  say  tbe  least,  not 
inconsistent  with  this  (conclusion.  A  contract 
of  guaranty  or  suretyship,  by  which  one  per- 
son undertakes  to  be  responsible  for  debts  to 
be  contracted  by  another,  does  not  ordinaHlv 
include  debts  coutracted  by  the  latter  Jointly 
with  a  third  person,  as  jpartners  or  otherwise. 
Bellain  v.  Sbswartk^  8  Camp.  62;  London 
A»sur.  Co.  V.  Bold,  6  Q.  B.  514;  McnUfiaro  ▼. 
JAcyd,  15  C.  B.  N.  8.  208;  LeaAUy  v.  Sp^or, 
L.  R.  5  0.  P.  595,  802;  Polmer  ▼.  Baifg,  56  N. 
Y.  528;  Parham  Sewing  Math.  Oo.  r.  JMoim. 
118  Mass.  194,  197;  Wiite  Sewing  Maek.  Cb. 
V.  Hinei^  61  Mich.  428.  Bven  when  a  man 
gives  security  for  debts  which  he  may  himself 
contract,  opinions  have  differed  upon  tbe  Ques- 
tion whether  it  does  or  does  not  include  debis 
contracted  by  him  as  a  member  of  a  partner- 
ship. JSvpartei^VMit,  2Glyn.AJ.246;C%tcM  (M 
V.  Freen,  Mood.  &  M.  259;  BtparU  McE$nna^ 
8  DeG.  F.  &  J.  629:  Bank  qf  B%^aio  v. 
Thompson,  121  N.  T.  280;  HaOowett  r.  fitodb- 
itone  Rank,  154  Mass.  859, 18  L.  R.  815. 

For  these  reasons,  we  concur  in  tbe  opinion 
delivered  by  tbe  chief  justice  in  tbe  drruit 
court,  that  the  seventh  clause  of  Uie  will, 
whether  operating  by  way  of  release  or  by  way 
of  legacy,  cannot  be  construed  as  indnding 
the  joint  and  several  notes  of  Waterman  ^ 
Porter,  or  any  part  thereof. 

Dtcrett  aflrmid. 
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BsoParU  Woods. 
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k  StMatter  of  JOHN  WOODS  and  Stb- 

FHEH    B.  LOYBJOT. 

Itoe  &  a  Bepoiter^  ed.  20^-908.) 

Mgmeni  tf  Oiromt  (hurt  of  AppeaU,  when 
rmeiMd  off  ihiU  ecmrt-^what  are  not  gueetioTU 
tffframijf  and  importance, 

L  Tte  pow^r  of  this  court  to  require  the  judir- 
meot  or  decree  of  the  Circuit  Oourt  of  Appeals, 
to  be  eerttfled  for  review,  can  only  be  properly 
toTOked  when  a  question  of  gravity  and  impor- 
tance is  involved. 

1  Whether  the  Jaw  of  Minnesota  that  a  judgment 
of  dismisBal  is  not  a  bar  to  a  second  suit  for  the 
snne  oaose  of  action,  or  whether  the  law  in  re- 
ipeet  of  recovery  by  a  servant  against  his  master 
fdr  injuries  received  in  the  course  of  his  employ- 
sent,  was  properly  applied  on  the  trial  of  a  case, 
sre  not  questions  of  such  gravity  and  importance 
Si  to  require  the  review  by  this  court  of  the  con- 
dnionB  of  the  Qroult  Oourt  of  Appeals  in  refer- 
CDoe  to  them* 

[No.  1511.] 
Jan,18.I89g.  Decided  Feb.  £9,  lS9g, 


r\  THE  matter  of  the  application  of  John 
Woods  and  Stephen  B.  Lovejov  for  a  writ 
of  certiorari  to  the  United  States  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit,  to  review  a 
judgment  of  that  Court,  affirming  the  iudg- 
ment  of  the  Circuit  Court  of  the  united  States 
for  the  District  of  Minnesota  in  favor  of  August 
Lindvall  minst  John  Woods  and  Stephen  B. 
Lo?e]oj  &r  damages  for  a  personal  injury 
ctAised  by  the  negfigence  of  «dd  Woods  and 
Lovejoy.  Writ  of  certiorari  denied 
See  same  case  below,  4  U.  S.  App.  49. 

Statement  by  if  r.  Ohirf  Justice  Tnllen 

This  was  an  action  brought  by  August 
Lindvall  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  against 
John  Woods  and  Stephen  B.  Lovejoy,  part- 
ners as  Woods  &  Loveloy,  to  recover  for  a 
perBonal  injury  alleged  to  have  been  caused 
throQ^h  the  negligence  of  the  defendants. 
The  issues  were  a  general  denial  and  the  plea 
of  former  adiudication. 

The  case  was  twice  tried,  and  upon  the  first 
I]  trial  the  plea  of  former  adjudication  was 
sQsUined,  but  a  new  trial  was  granted  for 
tbe  reasons  given  in  the  opinions  of  Mr, 
Jvttiee  Miller  and  Judge  Nelson,  reported  in 
47  Fed.  Rep.  11^.  The^second  trial  resulted 
in  a  verdict  and  Judgment  for  tbe  plaintiff 
for  $3,800.  and  costs  taxed  at  $142.50,  and  a 
motion  for  new  trial  having  been  overruled, 
tbe  case  was  taken  by  writ  of  error  to  the 
tircnit  Court  of  Appeals  for  the  Eighth 
Circuit. 

In  the  Circuit  Court  it  was  contended,  on 
tbe  merits,  that  the  rule  which  precludes  a 
servant  from  recovering  from  hia  master  for 
tn  injury  received  through  the  negligence  of 
fellow  serrants  was  applicable,  and  upon 
tbe  conclusion  of  the  evidence  the  defendants 
moved  the  court  to  instruct  the  Jury  to  re- 
toni  a  verdict  for  them  on  the  ground  that 
te  plaintiff  had  failed  to  make  out  a  cause 
of  action,  which  motion  was  denied,  excep- 
tion taken,  and  tbe  ruling  assigned  for  error. 
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The  Circuit  Court  of  Appeals  held  that  the 
rule  invoked  did  not  apply,  and  that  the 
▼erdict  was  sustained  by  the  eyidenoe.  4 
U.  S.  App.  49. 

From  the  bill  of  exceptions  it  appeared 
that  to  sustain  their  plea  of  a  former  adjudi- 
cation, the  defendants  offered  in  evidence  a 
duly  certified  transcript  of  record,  which 
showed  the  following  facts : 

''That  the  same  plaintiff  had  brought  an 
action  against  the  same  defendants,  upon 
exactly  the  same  cause,  for  the  same  injury, 
in  the  District  Court  of  the  State  of  Minne- 
sota for  the  county  of  Hennepin,  a  court  of 
general  Jurisdiction  in  said  State. 

**That  upon  the  trial  of  said  cause  in  said 
District  Court,  after  the  plaintiff  had  put 
in  all  his  evidence  and  rested  his  case,  the 
defendants  moved  said  District  Court  to 
dismiss  said  action  upon  the  ground  that  the 
evidence  of  plaintiff  did  not  make  out  a  case 
against  said  defendants ;  which  motion,  after 
due  and  solemn  argument  by  both  defendants 
and  plaintiff  and  upon  due  consideration, 
was  granted  by  said  District  Court  and  said 
action  was  dismissed. 

''That  thereupon  the  plaintiff  procured  the 
stay  of  proceedings  and  made  up  and  pro- 
cured to  be  settled  and  signed  by  the  judge 
who  tried  the  case  a  settle!  case  and  excep- 
tions containing  all  the  evidence,  and  upon 
the  pleadings  and  such  settled  case  made  a 
motion  for  a  new  trial  in  said  District  Court ; 
that  said  motion  for  a  new  trial,  after  due 
hearing  and  consideration,  was  denied  by 
said  District  Court.  ^ 

''That  thereupon  said  plaintiff,  under  the 
practice  Und  procedure  in  tbe  Minnesota 
courts  in  such  cases,  appealed  to  the  Supreme 
Court  of  Minnesota  from  said  order  denying 
the  motion  for  a  new  trial  and  carried  to  the 
Supreme  Court  upon  such  appeal  the  plead- 
ings and  all  the  evidence  given  in  the  court 
below. 

**  That  the  case  upon  said  appeal  was  duly 
heard  and  tried  in  said  Supreme  Court,  and 
the  decision  and  order  of  said  District  Court 
was  by  said  Supreme  Court  duly  and  in  all 
things  affirmed. 

''Tiiat  thereupon  a  mandate  issued  from 
said  Supreme  Court  to  said  District  Court  for 
further  proceedings  in  accordance  with  such 
decision,  and  upon  the  filing  of  said  mandate 
Judgment  in  said  cause  was  ffiven  and  entered 
in  said  District  Court  as  follows,  to  wit : 

(Omitting  title  and  recitals). 

*'I^ow,  on  motion  of  Messrs.  Shaw&*Cray. 
attorneys  for  said  defendants,  it  is  ordered 
and  adjudged  that  said  action  be,  and  hereby 
is,  dismissed,  and  that  said  defendants  do 
have  and  recover  of  said  plaintiff  the  sum  of 
seven  and  ^  dollars  for  their  costs  and  dis- 
bursements of  said  action  duly  taxed  and 
allowed  herein." 

**  To  tbe  admission  of  this  transcript  in  evi- 
dence plaintiff  objected,  the  objection  waa 
sustained,  the  transcript  exclud^,  and  de- 
fendants duly  excepted. 

The  Circuit  Court  of  Appeals  held  that  the 
effect  of  the  iudsment  of  the  state  court  dis- 
missing on  the  defendants*  motion  an  action 
brought  in  that  oourt,  at  the  conclusion  of 
plaintiff's  testimony,  upon  the  ground  that 
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the  plaintiff  had  failed  to  make  out  a  case, 
was  a  question  of  local  law  depending  on 
the  construction  of  the  statute  of  the  State, 
and  that  the  established  doctrine  of  the  Su- 
preme Court  of  Minnesota  was  that  under 
tiie  statute  such  judgment  of  dismissal  was 
not  a  judgment  upon  the  merits  of  the  action 
which  would  bar  the  plaintiff  from  main- 
taining another  suit  for  the  same  cause,  but 
that  it  was  in  effect  nothing  more  than  a 
common  law  or  voluntary  non-suit ;  that  this 
construction  by  the  Supreme  Court  of  the 
State  should  be  followed  by  that  court ;  and, 
therefore,  that  the  record  of  the  judgment  of 
dismissal  constituted  no  bar  to  the  action 
and  was  rightly  excluded. 

Judgment  of  affirmance  having  been  ren- 
dered oy  the  Circuit  Court  of  Appeals,  the 
mandate  was  stayed  in  order  to  enable  plain- 
tifts  in  error  to  make  application  to  this  court 
for  a  writ  of  certiorari  in  the  cause,  and  that 
application  was  accordingly  made,  upon 
notice,  and  accompanied  by  a  certified  copy 
of  the  entire  reconi  of  the  case,  in  compli- 
ance with  the  rule. 

Mr.  WUlard  R*  Cray  in  support  of  ap- 
plication. 

Me»>fr%,  John  W.  Aretander  and  John  Lind 
in  opposition  to  application. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court : 

In  Lau  Ow  Bew,  Petitioner,  141  U.  8.  583 
[85 :  868],  it  was  held  that  the  power  of  this 
court  to  require  a  case  in  which  the  judg- 
ment and  decree  of  the  Circuit  Court  of  Ap- 
peals is  mode  final,  to  be  certified  (or  review 
and  determination,  as  if  it  had  been  brought 
here  on  appeal  or  writ  of  error,  could  only 
be  properly  invoked  under  section  six  of  the 
Act  of  Congress  entitled  **  An  Act  to  Estab- 
lish Circuit  Courts  of  Appeals  and  to  Define 
and  Regulate  in  Certain  Cases  the  Juris- 
diction of  the  Courts  of  the  United  States, 
and  for  Other  Purposes,  **  approved  March  8, 
1891,  (26  Stat,  at  L.  826,  828;  chap.  517,) 
when  questions  of  gravity  and  importance 
were  involved. 

This  must  necessarilv  be  so  in  anv  view, 
and  especially  when  it  is  considered  Ihat  the 
Circuit  Courts  of  Appeals  were  created  for 
the  purpose  of  relievinir  this  court  of  the 
oppressive  burden  of  general  litieation, 
which  impeded  the  examination  and  disposi- 
tion of  cases  of  public  concern  and  delayed 
suitors  in  the  pursuit  of  justice. 

But  in  the  interest  of  jurisprudenoc  and 
nniformitv  of  decision,  to  use  the  laogoftge 
of  the  eminent  jurist  and  statesman  wbo  had 
charge  of  the  bill,  provision  was  made  under 
section  six  for  such  supervision  on  our  part 
as  would  tend  to  avert  diversity  of  judgments 
and  guard  against  inadvertence  of  conclusion 
in  controversies  involving  weighty  and 
serious  matters. 

In  the  matter  of  Lau  Out  Bew^  the  con- 
struction of  Acts  of  Congress  in  the  light  of 
treaties  with  a  foreign  government,  and 
status  of  domicil  in  respect  of  natives  of  one 
country  domiciled  in  another,  a  matter  of 
international  concern,  were  brought  under 
consideration  upon  the  record,  and  we  were 
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of  opinion  that  the  grounds  of  the  appIicaU 
were  sufficient  to  call  for  our  inteipo6itio_ 

But  we  do  not  regard  the  inquirr  ms  to 
whether  it  was  settled  law  in  the  State  of 
Minnesota  that  a  judgment  of  dismissal  in  a 
former  suit,  such  as  pleaded  here,  was  not  a 
bar  to  a  second  suit  upon  the  same  caoae  of 
action,  or  whether  the  law  in  respect  of  re- 
coverv  by  a  servant  against  his  master  for 
injuries  received  in  the  course  of  his  employ- 
ment was  properly  applied  on  the  trial  of 
this  case,  as  nil  ling  within  the  category  of 
questions  of  such  gravity  and  genml  im- 
portance as  to  require  the  review  of  tbe  oob- 
clusions  of  the  Circuit  Court  of  Appnals  ia 
reference  to  them. 

The  writ  qf  certiorari  denied. 


BDWABD  H.  HORNER,  Affk 
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UNITBD  8TATB8 


(Sees,  a  Beporter%ed.SOr>SUL| 

Statute  foriddding  uee  of  mails  bff  latterim  em^ 
sUtutional— causing  lottery  dreular  tahe  dih 
livercd^poteer  of  district  judge  to  ieeme  m 
warrant  for  remowU  ef  ofender  to  emcikmr 
distriet-^u>arrant  tf  removal,  whem  et^fleimi 
—identity  of  offender, 

L  Section  88M  of  the  Bevised  Statutes,  as  ai^Boted 
by  the  Act  of  September  lA,  ISSQl,  ftorbiddlar 
sending  lottery  advertJeements  Xxj  mail,  is 
stitutioDal. 


2.  It  is  made  an  offense  in  Bev.  Stat^  • 
amended,  knowingly  to  oause  to  be  deHrevad  by 
mail  any  circolar  conoemlns  any  lottery;  tte 
offender  may  be  tried  in  the  dlstrlot  at  whieb  tbe 
oiroular  is  oaused  to  be  delivered. 

8.  A  district  Judge,  in  ezeroising  his  jurtodlottOB, 
under  sections  XK-U  of  tbe  Bevlsed  Statutes,  to 
issue  a  warrant  for  the  removal  of  an  oAeiider  to 
the  district  where  he  is  to  be  tried,  has  a  risht  to 
determine  whether  or  not  the  offenee  is  wtthia 
the  jurisdicUon  of  tbe  District  Court  of  tbe 
United  States  fOr  that  district,  and  that  determi- 
nation is  reviewable  by  habeas  oorpua 

4.  A  warrant  of  removal  which  directs  the  nanbal 
to  remove  the  offender  to  another  dlstrlot,  **  tt>  be 
tried  in  said  district  upon  such  counts  in  tbe  In* 
dictment  now  pending  in  said  dlstrlot  as  be  ean 
be  legally  tried  upon,**  is  sufficient. 

6w  The  question  of  the  identity  of  an  ofleDder  Is  a 
question  of  fact,  which  the  United  States  oo»- 
missioner  has  f uU  jurisdlctioo  to  decide,  for  tbe 
purpose  of  removiU;  and  his  deetskm  will  oot  be 
reviewed  on  habeas  corpos. 

[No.  1051.] 

Argued  Jan.  13,  189g.    Dedded  FA.  J9,  I89i. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  tbe  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  vrritof  habeas 

Nora.— ^  to  loMen  MbMS  eorpvs  may  <ssiis,  oai 
Mihen  not;  and  from  what  ooiMts,  and  by  whOl 
judges:  u)hat  may  be  inquired  into  by  writ  ef  ,  see 
note  to  United  States  v.  Hamilton,  1:  48QL 

Am  to  what  queaiUmsmaybeeonsUieired  em  ?  dbeas 
corpus^  see  note  to  Bx  parte  Oarll,  27:  m. 

^to  suspensUm of  wrUcif  habeas oorpm;mb note 
to  Lather  V.Borden,  1ft  89^ 
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oorpQt  and  lemandiDg  Horner  to  the  custody 
of  the  marshaL    Affirmed. 

The  facto  are  atatod  in  the  opinion. 

if«Mn.  Alfred  Taylor,  Frederick  8.  Bark- 
er and  Biarman  Aarcn^  for  appellant: 

The  appeal  is  from  Uie  final  order  made  at  a 
ftated  term  of  the  Circuit  Court  of  the  United 
States  dismissing  the  writ  of  habeas  corpus  and 
lemanding  the  appellant  to  the  custody  of  the 
marshal  is  appealable  to  this  court 

Carper  r.  FUaierald,  121  U.  8.  87  (30:  882); 
Be  Pmeer,  186  U.  &  262(84:  517):  BeNeagU, 
185  U.  8.  1  (84:  5S). 

That  part  of  the  stotute  which  makes  this 
appellant  liable  to  trial  in  the  District  Court  of 
iflinoia  for  acts  committed  in  New  York,  in 
tbe  Southern  District  of  New  York,  is  uncon- 
stitutional and  void. 

URtted  States  v.  Camerfard,  25  Fed.  Rep. 
MS;  RePaUieer;  186  U.  8.  267  (84:  518). 

The  District  Court  of  niinois  has  no  power 
to  put  accused  on  trial  or  require  him  to  plead 
to  four  of  the  five  counts  of  the  indictment  to 
tbe  crime  alleged  therein — to  wit  * 'depositing 
prohibited  circulars." 

It  is  the  constitutional  right  of  a  citizen  to 
be  tried  in  the  district  in  which  the  offense  im- 
puted to  him  is  alleged  to  have  been  commit- 
ted and  not  elsewhere. 

Be  BueU,  8  DilL  121;  United  States  ▼. 
BausfJ^,  119  U.  8.  407  (80:  425);  Be  FitUm, 
45  Fed.  Rep.  472;  Be  Barueh,  41  Fed.  Rep. 
472;  Be  BeMte,  4  L.  R  A.  286.  89  Fed.  Rep. 
204 

In  this  prosecution  the  accused  is  not  in- 
fonned  oi  the  nature  and  cause  of  the  accusa- 
tion, and  the  procs  xiings  are  in  violation  of 
the  6th  Amenament,  "the  accused  shall  be  in- 
formed of  the  nature  and  cause  of  the  accusa- 
tioo.'*         ^ 

United  States  t.  Cruikshank,  92  U.  8.  558 
(23:  598);  Be  Ooteman,  15  Blatchf.  415;  Unit- 
ed &ai€S  y.  NoeiU.  17  Blatchf.  554. 

Wbere  the  offense  consists  of  words  spoken 
or  written  the  general  rule  is  those  words  must 
be  set  forth  in  the  indictment.  The  rule  has 
been  applied  in  a  lar|;e  number  of  cases,  in- 
cludiog  the  offense  ofsending  threatening  let- 
ters. 

Bex  y.  Z/0ftf,  2  East,  P.  C.  1122:  United 
iUates  y.  Bennett^  16  Blatohf .  888;  Bradlaugh 
▼.  i2^.  L.  R  8  <).  B.  Diy.  618. 

It  is  uniyersally  true  that  no  indictment  is 
sufficient  which  aoes  not  accurately  and  clear- 
ly allege  all  the  ingredients  of  which  ti^e  stat- 
ute is  composed. 

United  States  y.  Mann,  95  U.  8.  580  (24: 
581):  Be  Fares,  7Bhitchf.  85. 

The  courts  on  habeas  corpus  haye  Jurisdic- 
tion to  examine  the  grounds  upon  which  tbe 
execudye  warrant  was  issued,  and  in  case  the 
papers  are  defect!  to  and  insufficient,  to  dis- 
charge the  prisoner. 

twpU  y.  Brady,  56  N.  Y.  188;  Be  BueU,  8 
DilL  120. 

No  trial  can  be  had  under  the  fifth  count  or 
forsDj  offense  committed  under  the  statute 
except  in  the  place  wbere  the  letter  is  mailed. 

Be  Pamser,  186  U.  8.  257  (84:  514);  Bex  y. 
Qirdmod,  2  East,  P.  C.  1120;  Beg.  y.  Ueeh,  7 
Cox,  C.C.  100;  Beg.  y.  Bogers,  L.  R  8  Q.  B. 
Dit.  28, 14  Cox,  C.  C.  22. 

Tbe  sufflcieniy  of  the  indictment,  inlts  sob- 
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stance,  it  is  the  duty  of  the  court  to  examine 
and  determine  and  the  decision  is  reviewable 
in  this  court. 

People  y.  Brady,  56  N.  Y.  182;  Be  Neagte, 
185  U.  8.  1  (84:  55). 

The  defendant  must  be  described  aa  of  tbe 
town  or  hamlet  or  place  and  county  of  which 
he  was  or  is 

Archbold,  Crim.  PL  27;  1  Whart  Preo. 
Indict.  12. 

Mr,  Win.  H«  Tait»  Sotieitor-Oen.,  for  ap- 
pellees. 

In  indictments  for  misdemeanors  created  by 
statutes  it  is  sufficient  to  charge  the  offense  in 
the  words  of  the  statute. 

United  StaUs  v.  MiOs,  82  U.  8.  7  Pet.  188, 
142  (8:686,  687);  United  States  y.  Button,  107 
U.  8.  655  (27:  520);  Cannon  y.  United  States, 
116  U.  S.  55,  78  (29:  561,  569). 

Circulars  containing  lists  of  the  prizes  at  the 
drawing  of  a  foreign  lottery  are  as  much  in 
violation  of  section  8694,  of  the  Revised  Stat- 
utes, amended,  as  if  they  related  to  an  Amer- 
ican lottery. 

Com.  y.  Dana,  2  Met.  829.  888;  People  y. 
Sturdevant,  28  Wend.  418;  Charles  v.  People, 
1 N.  Y.  180;  Grover  v.  Morris,  73  N.  Y.  476; 
Pe^  v.  Noelke,  94  N.  Y.  187. 

Section  8694  of  tbe  Revised  Strtutes 
amended,  warrants  a  trial  on  the  counts  of  the 
indictment  in  the  Southern  District  of  IlUrois. 

Homer  caused  tbe  circular  to  be  delivered  in 
the  Southern  District  of  Illinois.     ^ 

The  crime  is  committed  in  the  distrid 
where  the  letter  is  delivered. 

Be  Palliser,  186  U.  8.  257  (84:  514);  Bex  y. 
Coombes,  1  Leach,  C.  C.  (4th  ed.)  888;  United 
States  V.  Davis,  2  Sumn.  482;  People  y.  Ad- 
ams, 8Denio,  190.  207,  1  N.  Y.  178, 176,  179; 
B^.  v.  Keyn,  L.  R.  2  Ezch.  Div.  283,  234 

When  an  offense  is  committed  by  means  of 
a  communication  tbrougb  the  postoffice,  the 
sender  has  been  held  to  be  punishable  at  the 
place  where  he  malls  the  letter. 

United  States  v.  Worrall,  2  U.  8.  2  Dall 
884   (1:426);    United  States  v.    Bic^ford, 
Blatehf.  887;  Bex  v.  Williams.  2  Campb.  50 
BexY.  BurdtU,  8  Bam.  &  Aid.  717,  4  Bam. 
Aid.  95;  Perkin's  Case,  2  Lew.  C.  C.  15« 
Beg.  y.  Ooeke,  1  Post.  &  F.  64;  Beg.  v.  Eolmer 
L.  R  12  Q.  B.  Div.  28,  15  Cox,  C.  C.  848. 

But  it  does  not  follow  that  he  is  not  punish- 
able at  the  place  where  the  letter  is  receivei 
by  the  person  to  whom  it  is  addressed;  and  1 
is  settled  by  an  overwhelming  weight  of  au 
thority  that  he  may  be  tried  and  punished  a 
that  place. 

Bex  V.  Oirdwood,  1  Leach,  C.  C.  142.  2  £ast 
P.  C.  1120;  Bsser's  Case,  2  East,  P.  C.  1125 
Bex  y.  Johnson,  7  East,  65, 8  J.  P.  Smith,  94 
Com.  v.  Standing,  8  Pick.  804;  Beg.  y.  Leech 
Dears.  C.  C.  642.  7  Cox,  C.  C.  100;  Beg.  y 
Bogers,  L.  R.  8  Q.  B.  Div.  28, 14  Cox,  C.  C.  23 
Pwple  y.  Bathbun.  21  Wend.  509;  People  y 
Adams,  8  Denio,  190, 1  N.  Y.  178;  Foute  r 
State,  15  Lea,  712. 

Mr.  Justice  Blatehford  delivered  the  oph 
ion  of  the  court: 

On  the  18tb  of  January,  1891,  an  iodictmeii 
was  found  by  a  grand  Jury  of  the  Distriof 
Court  of  the  United  States  for  the  Southenii 
District  of  OUnois,  against  Edward  H.  Homer, 
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cbaririDg  that  on  December  28,  1890,  he  un- 
lawfully and  knowingly  deposited  and  caused 
to  be  deposited,  in  tbe  poslrotllce  at  New  York, 
in  tbe  State  of  New  York,  "a  certain  circular 
containing  a  list  of  prizes  awarded  at  tbe  draw- 
ing of  a  lottery,  whicb  said  circular  was  then 
and  tbere  numbered  588,  and  purported  to  be 
issued  from  the  banking-bouse  of  E  H. 
Horner,  at  88  Wall  street,  and  was  dated  at 
New  York,  December  27,  A.  D.  1890,  and  was 
then  and  tbere  addressed  to  Mrs.  M.  Schuch- 
man,  624  Illinois  St.,  BelleYille,  Bl.,  in  said 
district,  and  was  then  and  tbere  carried  by 
mail  for  delivery  to  said  Mrs.  M.  Schucbman, 
at  624  Illinois  street,  in  Belleville,  Blinois.  in 
said  district,  according  to  tbe  said  directions 
thereon." 

Tbere  was  a  second  count,  charging  Homer 
with  baying,  on  December  80, 1890,  unlawfully 
and  knowingly  deposited  and  caused  to  be  de- 
posited, in  tbe  postoffice  at  New  York,  in  the 
State  of  New  York,  a  certain  circular  con- 
taining lists  of  prizes  awarded  at  the  drawings 
of  certain  specified  lotteries,  '* which  said  cir- 
cular was  then  and  tbere  enclosed  in  a  sealed 
envelope,  duly  stamped  with  postage  stamps 
for  the  amount  of  postage  required  thereon  by 
law,  and  was  then  and  there  addressed,  upon 
the  outside  of  said  envelope,  to  Mrs.  M. 
Schucbman.  624  Illinois  St.,  BellevQle,  Blinois, 
in  said  district,  and  was  then  and  there,  after 
being  so  deposited  in  tbe  postoffice  as  afore- 
said, carried  by  mail  for  delivery  to  said  Mrs. 
M.  Schucbman,  at  624  Illinois  street,  in  Belle- 
ville, Blinois,  in  said  district,  according  to  tbe 
direction  thereon."      ^ 

A  third  count  charged  that  Homer,  on  De- 
cember 28, 1890,  unlawfully  and  knowingly  de- 
posited and  caused  to  be  deposited,  in  the  post- 
office  at  New  York,  in  the  State  of  New  York, 
a  certain  circular  containing  a  list  of  prizes 
awarded  at  tbe  drawing  of  a  specified  lottery, 
*' which  said  circular  was  then  and  there  ad- 
dressed to  Mrs.  M.  Schucbman,  624  Illinois 
St.,  Belleville.  Blinois,  in  said  district,  and 
was  then  and  there  carried  by  mail  for  delivery 
to  said  Mrs.  M.  Schucbman,  624  Blinois  street, 
in  the  State  of  lUioois,  and  in  said  district, 
according  to  the  direction  on  said  circular 
when  it  was  so  deposited  in  the  postoffice  at 
New  York  by  said  Edward  H.  Homer,  as 
aforesaid." 

A  fourth  count  charged  that  Homer,  on  De- 
cember 29,  1890,  unlawfully  and  knowingly 
deposited  and  caused  to  be  deposited  in  the 
postoffice  at  New  York,  in  the  State  of  New 
York.  *'a  certain  printed  publication  having  a 
caption  of  the  tenor  following,  viz,  'banking- 
bouse  of  E.  H.  Homer,  No.  88  Wall  street,' 
bearing  date  at  New  York  on  the  27th  day  of 
Deceoiber,  A.  D.  1890,  and  numbered  588, 
containing  a  list  of  prizes  awarded  at  the  draw- 
ing of  a  Tottery;  which  said  publication  was 
then  and  there  enclosed  in  a  sealed  envelope, 
duly  stamped  with  postage  stamps,  and  was 
addressed  to  Mrs.  M.  Schucbman.  624  Blinois 
St.,  Belleville,  BI.,  in  said  district,  and  was 
then  and  there  carried  by  mall,  after  being  so 
deposited  as  aforesaid,  for  delivery  to  Mrs.  M. 
Schucbman,  624  Blinois  street,  Belleville,  Illi^ 
nois,  in  said  district,  according  to  said  direc- 
tion thereon.** 

A  fifth  count  charged  that  Homer,  on  the 

ISg 


81st  of  December,  1890,  within  said  aootbero 
District  of  Blinois.  unlawfully  and  knowio^T 
did  "cause  to  be  delivered  by  mail  to  Mrs.  JL 
Schucbman.  624  BUnois  St.,  at  BeBeville,  m 
tbe  State  of  Blinois,  and  in  Mid  district,  a  cer- 
tain circular  containing  a  list  of  prizes  awarded 
at  tbe  drawing  of  a  lottery  io  two-and-a-half 
per  cent  city  of  Antwerp  bonds  of  1887.  at 
Antwerp,  on  tbe  10th  day  of  November,  A. 
D.  1890;  which  said  circular  was  then  and 
there  numbered  538,  and  had  a  caption  printed 
thereon,  in  substance  as  follows,  viz,  'Banking- 
bouse  of  E.  H.  Homer.  No.  88  WaH  street,' 
and  was  dated  of  the  27tb  dav  of  December. 
A.  D.  1890;  which  said  circular  he,  tbe  aaid 
Edward  H.  Horner,  theretofore,  to  wit,  on  tbe 
29th  day  of  December.  A.  D.  1890,  did  know- 
ingly deposit  and  cause  to  be  deposited  in  tbe 
postoffice  at  New  York,  in  tbe  State  of  New 
York,  addressed  to  said  Mrs.  M.  Scfaudinuui. 
at  624  Blinois  St.,  in  BeUeviUe,  in  tbe  State  of 
Blinois,  and  which  said  circular  was  tben  and 
tbere  carried  by  mail  for  deliveiy  to  said  Mn. 
M.  Schucbman,  624  BUnois  street,  at  Bdle- 
ville,  in  the  State  of  Blinois,  according  to  said 
direction  so  upon  said  drcnlar  as  afore- 
said.* 

That  indictment  was  founded  on  §  8894  of 
the  Revised  Statutes  of  the  United  States,  as 
amended  by  tbe  Act  of  September  18,  1880, 
chap.  908  (26  Stat,  at  L.  465)  which  reads  as 
follows:  "No  letter,  postsl  card  ordrcolar 
concerning  any  lottery,  so-called  gift  concert 
or  other  similar  enterprise  ofiFering  priies  de- 
pendent upon  lot  or  chance,  or  cooc^ming 
schemes  devised  for  the  purpose  of  obtaining 
money  or  property  under  false  pretenses,  and 
no  list  of  the  drawings  at  any  lottery  or  similar 
scheme,  and  no  lottery  ticket  or  part  tbereof , 
and  no  check,  draft,  bill,  money,  postal  note  rf 
or  money  order  for  the  purchase  of  any  ti^et, 
tickets  or  part  thereof,  or  of  an^r  share  or  any 
chance  in  an  v  such  lottery  or  nft  enterprise, 
shall  be  carried  in  the  nual  or  delivered  at  or 
through  any  postoffice  or  branch  thereof,  or 
by  any  letter  carrier:  nor  shall  any  newspaper. 
arcuJar.  pamphlet  or  publication  of  any  kind 
containing  any  advertisement  of  any  lottery  or 
gift  enterprise  of  any  kind  offerinfr  prises  de- 
pendent upon  lot  or  chance,  or  containing  any 
list  of  pri»9s  awarded  at  the  drawings  of  any 
such  lottery  or  gift  enterprise,  whetber  ssid 
list  is  of  any  part  or  all  of  the  dtawing,  be 
carried  in  tie  mail  or  delivered  by  any  post- 
master or  letter  carrier.  Any  person  who 
shall  knowingly  deposit  or  cause  to  be  depos- 
ited, or  who  shall  knowingly  send  or  cause  to 
be  sent  anything  to  be  conveyed  or  delivrred 
by  mail  in  violation  of  this  section,  or  who 
shall  knowingly  cause  to  be  delivered  by  mail 
anything  herein  forbidden  to  be  carrwd  by 
mail  shall  be  deemed  guUty  of  a  misdemeanor, 
and  on  conviction  shall  be  punished  by  a  fine 
of  not  more  than  live  hundred  dollars  or  by 
imprisonment  for  not  more  [than]  one  year,  or 
by  both  such  fine  and  imprisonment  for  each 
offense.  Any  person  viohiting  any  of  the  pro- 
visions of  this  section  mav  be  proceeded 
against  by  information  or  indictment  and  tried 
and  punished,  either  in  the  district  at  wbicb 
the  unlawful  publication  was  mailed  or  to 
which  it  is  carried  by  mail  for  delivery  accord- 
ing to  tbe  direction  thereon,  or  at  which  It  ii 
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canaed  to  be  delivered  by  mail  to  the  person  to 
wbom  il  Is  addressed." 

On  the  15th  of  January,  1891,  a  postofflce 
Inspector  made  a  complaint  on  oath  before 
John  A.  Shields,  a  United  States  commissioner 
for  the  Soathem  District  of  New  York,found- 
ed  on  the  said  indictment,  and  on  a  bench  war- 
rant issued  thereon  by  the  judee  of  the  District 
Court  of  the  United  States  for  the  Southern 
DisMct  of  Illinois,  asking  for  the  arrest  of 
Homer.  Commissioner  Shields  thereupon,  on 
the  same  day.  issued  a  warrant  to  the  marshal 
of  the  United  States  for  the  Southern  District 
of  New  York,  for  the  arrest  of  Homer  and  the 
bringing  of  him  before  the  said  commissioner. 
Horner  was  arrested  and  brought  before  the 
1]  coomiiBioner.  He  demanded  an  examination 
respecting  the  charge,  and,  in  default  of  $5,000 
bail,  was  committed  to  the  custody  of  the  mar- 
shal, to  be  thereafter  brought  up  for  examina- 
tion. The  examination  took  place  before  the 
commissioner,  and  was  attended  by  counsel  for 
the  gOTemment  and  for  Homer,  with  the  re- 
sult, Uiat  the  commissioner  committed  him  to 
the  custody  of  the  marshal  to  await  a  warrant 
for  his  ranoval  by  the  District  Judge  of  the 
United  States  f or  the  Southem  District  of  New 
York,  the  commissioner  certifying  that  it  ap- 
peared to  him,  from  the  testimony  offered, 
that  Homer  was  the  person  charged  in  the 
warrant,  and  that  there  was  probable  cause  for 
believing  him  guilty  of  the  offense  charged, 
and  that  he  was  thereby  committed  for  trial  at 
the  Southern  District  of  Illinois. 

The  district  Judge  of  the  United  States  for 
the  Southem  District  of  New  York  issued  a 
warrant  to  the  marshal  for  that  district,  to  re- 
move Homer  to  the  Southem  District  of  Il- 
linois, "to  be  tried  in  said  district  upon  such 
counts  in  the  indictment  now  pending  in  said 
district  as  the  said  Edward  H.  Homer  can  be 
legallv  tried  upon."    In  issuing  that  warrant, 
the  ^vlstrict  Judge  delivered  an  opinion,  (44 
F^  Rep.  677,)  basing  his  decision  upon  the 
ground  that  the  ti/th  count  of  the  indictment 
charged  an  offense  which  was  not,  and  could 
not  TO,  completed  without  the  delivery  of  the 
matter  by  mail  to  the  person  to  whom  it  was 
addressea;  that  such  offense  consisted,  under 
the  third  clause  .of  the  statute,  in  knowingly 
causing  the  prohibited  matter  to  be  delivered 
hy  mim;  that,  under  the  fifUi  count,  although 
the  voluntary  act  began  in  New  York,  by  de- 
posit hft  the  mail,  the  offense  of  causing  the 
delivery  by  mail  could  not  be  consummated 
except  by  delivery  to  the  person  and  at  the 
place  intended;  that,  in  whatever  way  Homer 
mifdit  have  caused  such  delivery  to  be  made, 
either  by  deposit  in  the  mail  at  New  York  or  else- 
where, and  wherever  his  voluntary  act  might 
have  b^^n,  the  offense  under  the  third  clause 
of  the  statute,  charged  in  the  fifth  count  of  the 
iodictmeDt,  was  not  committed  until  the  deliv- 
tl2l    ^  ^  ™^  ^^  made;  that,  when  such  deliv- 
'    eiy  was  made,  the  offense  was  committed,  and 
wascommitt^  at  the  place  where  the  delivery 
was  made,  in  accordance  with  the  intent  of 
Homer  and  by  his  procurement,  although  it 
might  perhaps  also  be  deemed  to  have  been 
committed  at  the  place  of  deposit;  and  that 
the  offense  charged  in  the  fifth  count  was, 
therefore,  triable  in  Illinois,  under  the  Consti- 
tution of  the  United  States  as  well  as  §  781  and 
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§  8894  of  the  Revised  Statutes,  as  amended; 
citing  Be  PaUiser,  186  U.  S.  267  [84:  6141. 

Section  781  of  the  Revised  Statutes  of  the 
United  States  reads  as  follows:  "When  any 
offense  against  the  United  States  is  begun  in 
one  Judicial  circuit  and  completed  in  another, 
it  shall  be  deemed  to  have  been  committed  in 
either,  and  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished  in  either  dis- 
trict, in  the  same  manner  as  if  it  had  been  act- 
ually and  wholly  committed  therein."  The 
words  "judicial  circuit"  In  that  section  are 
probably  printed  by  a  clerical  error  for  "judi- 
cial district,"  as,  in  §  80  of  the  Act  of  March 
2,  1867,  chap.  169,(14  Stat,  at  L.  484,)  from 
which  §  731  is  taken,  the  words  are  * 'judicial 
district." 

On  the  same  day  on  which  the  warrant  of 
removal  was  issued,  Homer  presented  a  peti- 
tion to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  setting 
forth,  in  substance,  the  foregoing  facts,  and 
praying  for  a  writ  of  habeas  corpus  to  the 
marsbfl  and  for  a  writ  of  certiorari  to  the  com- 
missioner. The  writs  were  issued.  Homer  was 
brought  before  the  Circuit  Court,  and  ^he  com- 
missioner made  a  return  to  the  writ  of  certio- 
rari. The  Circuit  Court,  held  by  Judg$  La- 
combe,  dismissed  the  writ  of  habeas  corpus 
and  remanded  Homer  to  the  custody  of  the 
marshal;  and  afterwards,  on  its  order,  he  was 
released  on  $2,500  bail,  pending  an  appeal  bv 
him  to  this  court,  which  appeal  was  duly  al- 
lowed and  perfected,  and  the  record  filed  in 
this  court,  prior  to  the  passage  of  the  Circuit 
Courts  of  Appeals  Act  of  March  8, 1891,  chap. 
517,  (26  Stat,  at  L.  826.)  Therefore  no  question 
arises  as  to  the  jurisdictioc  '^f  the  appeal  by 
this  court. 

The  appellant  has  filed  28  assignments  of  er- 
.ror,  18  of  which  attack  the  sumdencv  of  the 
counts  of  the  indictment,  6  of  them  allege  that 
the  warrant  of  removal,  if  executed,  will  de- 
prive Homer  of  the  right  secured  to  him  by 
article  8,  §  2,  of  the  Constitution  of  the  United 
States,  and  the  6th  Amendment  to  said  Consti- 
tution, to  be  tried  in  the  State  and  district 
wherein  the  crime  was  committed;  one  of  them 
alleges  that  the  warrant  of  removal  is  so  indef- 
inite and  uncertain  as  not  to  apprise  Homer  of 
the  nature  of  his  offense,  and  so  iolates  the 
6th  Amendment  to  the  Constitution;  one  of 
them  alleges  that  the  Homer  who  is  in  custody 
is  not  the  person  charged  in  the  indictment; 
and  the  remaining  2  are  of  a  general  character, 
assigning  no  special  ground  of  error. 

l%e  point  is  taken  for  Homer  that  §  8894  of 
the  Revised  Statutes,  us  amended  by  the  Act 
of  September  19,  1890,  is  unconstitutional  and 
void,  as  being  in  violation  of  the  1st  Amend- 
ment to  the  Constitution,  which  provides  that 
"  Congress  shall  make  no  law  .  .  .  abridging 
the  freedom  of  speech  or  of  the  press."  But 
this  question  was  disposed  of  by  the  decision 
of  this  court  recently  made  in  Ex  parte  Bapier, 
148  U.  S.  110,  136:  98]. 

It  is  further  urged,  that  Horner  is  held  for 
trial  in  the  Southem  District  of  Dlinois,  for 
acts  committed  in  the  Southem  District  of 
New  York.  But  we  agree  with  the  district 
judge  in  his  opinion  that,  whatever  may  be 
said  of  the  first  4  counts  of  the  indictment,  the 
5th  count  is  good,  for  the  reason  stated  by  him. 
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That  count  distinctly  alleges  that  Horner  un- 
lawf  uUt  and  knowingly  caused  to  be  delivered 
by  mail,  to  Mrs.  Schuchman,  at  Belleyille,  in 
the  State  of  Dlinois,  and  in  the  Southern  Dis- 
trict of  Illinois,  a  certain  circular  containing  a 
^  of  prizes  awarded  at  the  drawing  of  the 
lottery  specified  in  that  count.  The  allegation 
of  the  count,  that  such  circular  had  been  know- 
ingly deposited,  and  caused  to  be  deposited, 
by  Homer,  in  the  postofflce  at  New  York,  ad- 
dressed to  Mrs.  Scbuchman  at  Belleville,  Illi- 
nois, and  that  such  circular  was  then  and  there 
carried  by  mail  for  delivery  to  her  at  said 
Belleville,  according  to  the  direction  so  upon 
it,  is  inserted  merely  to  show  how  the  circular 
came  to  be  in  the  mail;  but  the  gravamen  of 
the  charge  is,  that  Homer  unlawfully  and 
knowingly  caused  the  circular  to  be  delivered 
by  mail  to  Mrs.  Scbuchman,  at  Belleville,  Uli- 
Dois,  in  the  Southern  District  of  Blinois. 

It  is  made  a  distinct  offense  in  §  8894;  as 
amended,  knowinglv  to  cause  to  be  delivered 
by  mail  anything  forbidden  by  the  statute  to 
be  carried  oy  mail;  and  the  same  section  de- 
clares that  no  circular  concerning  any  lottery 
or  other  similar  enterprise  offering  prizes  de- 
pendent upon  lot  or  chance,  and  no  list  of  the 
drawings  at  anv  lottery  or  other  similar  scheme, 
shall  be  carriea  in  the  mail.  The  last  clause 
of  §  8894,  as  amended,  provides  that  any 
offender  may  be  indicted,  tried,  and  punished 
either  in  the  district  at  which  the  unlawful 
publication  was  mailed,  or  to  which  it  Ib  car- 
ried by  mail  for  delivery  according  to  the 
direction  thereon,  or  at  which  it  is  caused  to  be 
delivered  by  mail  to  the  person  to  whom  it  is 
addressed.  The  distinct  and  separate  crime 
charged  in  the  5th  count  of  the  indictment  was 
committed  in  the  Southem  District  of  Illinois, 
and  is  triable  there.  This  Ib  fully  shown  l^ 
the  case  of  Be  PaUi$er,  186  U.  8.  257, 
[84:  6141.  ^^ 

The  district  Judge,  in  exercising  his  Juris- 
diction, under  §  1014  of  the  Revised  Statutes, 
to  issue  a  warrant  for  the  removal  of  Homer 
to  the  Southern  District  of  Illinois,  had  a  right 
to  determine  whether  or  not  the  offense  was 
within  the  Jurisdiction  of  the  District  Court  of 
the  United  States  for  that  district,  and  that  de- 
termination was  reviewable  by  habeas  corpus. 
Callan  v.  Wilton,  127  U.  8.  540  [82:  228]. 

Objection  is  also  made  to  the  language  of 
the  warrant  of  removal,  in  that  it  directs  the 
marshal  to  remove  Homer  to  the  Southem 
District  of  Illinois,  "  to  be  tried  in  said  district 
upon  such  counts  in  Uie  indictment  now  pend- 
ing in  said  district  as  the  said  Edward  H. 
Horner  can  be  legally  tried  upon."  It  is  urged 
that,  notwithstanding  this  lan^age,  the  war- 
rant puts  Homer  upon  trial  in  the  Southern 
District  of  Illinois  upon  the  whole  indictment, 
and  that  it  is  void  for  indefiniteness,  and  does 
not  inform  Horner  of  the  nature  and  cause  of 
the  accusation  against  him. 

We  do  not  think  there  is  any  force  in  either 
of  these  oblections.  If  Horner  should  be  put 
upon  trial  in  Illinois  upon  all  the  counts  of  the 
indictment,  he  can  demur  to  any  of  them,  and 
thus  have  it  determined  which  of  the  counts  he 
shall  meet  The  6th  coHnt  is  sufficiently  spe- 
cific, and  the  determinati^  in  the  warrant  of 
removal  is  only  that  there  la  at  least  one  count 
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of  the  indictment  upon  which  Homer  may  be 
tried  in  Illinois.    That  is  quite  suffident. 

The  question  of  the  identity  of  Homer  was 
a  question  of  fact,  which  the  United  States 
commissioner  had  full  Jurisdiction  to  deckle, 
for  the  purpose  of  removal;  and  his  decisioo 
will  not  be  reviewed  on  habeas  corpus.  Oteua  p 
Oortei  V.  Jacobus,  186  U.  a  880  [84:  464]; 
Stewtu  V.  FuUer,  186  U.  S.  468  [84:  461]. 

The  fact  that  one  of  the  witnesses  before  the 
commissioner  stated  "  that  the  person  now  io 
custody  is  Edward  H.  Homer,  of  the  city  of 
New  York,"  serves  only  to  confirm  his  identic 
with  the  person  charged  in  the  indictment,  tie- 
cause  it  is  alleged  therein,  and  particulariy  hi 
the  5th  count,  that  the  circular  was  deposited 
in  the  postofflce  at  New  York,  and  purported 
to  come  from  the  banking-house  of  Homer  in 
that  city. 

The  (/rderofihe  OireuU  Ckmrt,  dimimng  tk0 
writ  of  habeaa  eorpui  and  remanding  the  ac- 
etued,  ie  affirmed 
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EDWARD  F.  LAWRENCE,  aa  Admr..  of 
David  Baixbivtinb,  deceased,  and  in  Us 
own  right,  Appt,, 

9, 

WILLIAM  H.  NELBON  r  al.  ; 

(See  8.  a  Beporter'sed.  SlS-at) 


JuriedieUon  of  Supreme 
when  bound  by  a  deeree  qf  another 
equity  juriadietion  ef  Circuit  Court, 

L  Where  the  amount  In  dispute  Is  ootsalBoient  W 
give  this  court  JurlsdiotloD,  its  jurlidlotlon  la 
limited  to  the  questtons  of  law  preseated  bjr  tb« 
oertifloate  of  dlvteion  of  opinion  between  the 
judires  of  the  Ciroult  Oourt. 

2.  Where  a  decree  of  the  Circuit  Oourt  of  tbe 
United  States  decrees  that  an  administrator  ap- 
pointed In  another  State  and  district,  l>ut  who 
appears  and  defends  the  suit,  la  Indebted  to  pUla- 
tUls  in  a  eertaln  amount  payable  from  the  af  is 
of  the  estate,  and  the  administrator  brinsa  his 
bill  of  review  In  said  Ciroult  Court  to  rcTene 
said  decree,  and  such  court  dlsmlssfs  the  bill  of 
review  for  want  of  equltsr;  the  decree  for  pay- 
ment binds  the  admlnistratoV  and  the  aasett  in 
the  State  of  his  appointment,  without  further  ac- 
tion against  him  or  the  estate:  and  the  plafntlffs 
tialm  Is  not  barred  by  the  settlement  •f  the 
estate  and  disoharffe  of  the  administrator  In  the 
State  of  his  appointment  in  proceedings  of  which 
plaintiffs  receive  no  notice  and  to  which  they 
did  not  become  parties. 

8.  The  general  equity  jurisdiction  of  the  GU^cult 
Court  of  the  United  State?  to  administer,  as  be- 
tween citizens  of  different  etatee,  the  aaaets  of  a 
dec^ised  person  within  its  Jurisdiction  cannot  be 

'Sorm.—As  to  jurisdMinn  in  the  United  Statm 
Supreme  Courts  where  federal  questions  arises^  or 
where  are  draws  in  quetttion  statutes^  TrttU%,  or 
Constitution,  see  notes  to  Martin  t.  Hunter.  4:  ffi, 
Matthews  v.  Zane,  2:  694,  and  Williams  v.  Norm, 
6:  Sn. 

As  to  jurisdiction  in  the  United  States  Supreme 
Court  to  declare  slate  law  void  as  in  eonfUet  with 
state  constitution;  to  revise  decrees  of  state  courts 
as  to  construction  of  state  laws,  see  note*  to  Hart 
y.  Lamphire.  7:  679,  and  Commercial  Bank  of  Cin- 
cinnati V.  Buckingham,  12:  168. 
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defiBited  or  Impaired  hy  Iswtof  a  State  ondei> 
liklnff  to  gtre  ezohialve  jurtBdlotton  to  its  own 


[No.  IWW.] 
BfibmUed  Na^  t4, 1891.  Decided  F§b.  29, 1899, 

APPEAL  from  a  decree  of  the  Circuit  Coart 
of  the  United  States  for  the  Northern  Dis- 
trict of  niinois.  charging  Edward  F.  Lawrence, 
sn  tdministrator  appointed  in  Illinois,  with 
the  amount  of  a  Judgment  recovered  against 
him  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Arkansas.  Affirmed, 

Statement  by  Mr,  JueUee  Chfwari 
€]  This  was  a  bill  in  equity,  filed  September  IS, 
1880,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois,  by  William 
H.  NelaoD,  a  citizen  of  Indiana,  and  George 
M.  French,  a  citizen  of  Arkansas,  against  Eu- 
wtrd  P.  Lawrence,  a  citizen  of  Illinois,  "as 
administrator  of  the  estate  of  David  Balleotine, 
deceased,  and  in  his  own  right,"  seeking  to 
diarge  him  as  administrator  appointed  in  IIU- 
wiiB  with  the  amount  of  a  judgment  recovered 
•giinst  him  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 
The  material  .allegations  of  the  bill  were  as 
foOows: 

That  on  May  10, 1878,  David  Ballentine  died 
it  Hot  Springs  in  Arkansas,  leaving  a  large 
teal  and  personal  estate,  and  a  paper  purport- 
ing to  be  his  last  will  and  testament,  which 
was  soon  after  admitted  to  probate,  and  letters 
testamentary  issued  to  an  executor  named  in 
the  will,  by  the  county  court  of  Lake  County 
in  the  State  of  Illinois;  that  on  January  10, 
1880,  that  court  set  aside  the  will  and  probate, 
and  recalled  the  letters  testamcDtary,  and  ap- 
pointed Edward  F.  Lawrence  "as  administra- 
tor of  the  estate  of  the  said  David  Ballentine, 
deceased,"  and  he  forthwith  qualified  as  such, 
and  took  possession  of  the  personal  property; 
that  the  estate  was  abundantly  solvent,  and 
that  all  debts  except  the  plaintiffs'  had  been 
psidiofulL 

That  the  plaintiffs  were  partners  with  David 
Ballentine  in  his  lifetime  in  business  at  Hot 
SfHings,  and  on  November  27,  1878,  brought  a 
suit  in  equity  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas  for 
tbe  purpose  of  settling  up  the  partnership  ac- 
counts, and  of  securing  from  bis  estate  the 
iDODeys  Justly  due  them:  that  in  that  suit  tbe 
executor  was  duly  served  with  process  and  en- 
tered an  appearance,  and  that  when  tbe  letters 
testamentary  were  recalled  and  Lawrence  ap- 
ponited  administrator,  as  above  stated,  "the 
nid  Edward  F.  Lawrence,  as  administrator  as 
•foresaid,  was  duly  substituted  as  defendant  in 
Hid  suit  instead  of"  tbe  executor,  '*and  said 
Lawrence  thereupon  duly  appeared  in  said 
court  and  thereafter  conducted  said  suit  for 
Hid  estate; "  that  on  July  25, 1882.  that  court 
entered  a  final  decree  that  "Edward  F.  Law- 
rence as  administrator  of  David  Ballentine, 
tl7]  deceased,"  was  indebted  to  the  plaintiffs  sev- 
endly  in  the  sum  of  $1,574.45,  with  interest, 
for  tbeir  several  shares  of  profits  of  the  part- 
tMTship  received  and  held  by  Ballentine  be- 
fore his  death,  and  should  pay  the  same  to 
tbem  "out  of  the  assets  of  the  estate  of  said 
DsTid  Ballentine  in  his  hands  remaining  to  be 
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administered,"  with  costs;  and  that  the  de- 
fendant filed  a  petition  for  a  rehearing,  which 
was  overruled  on  November  80,  1888. 

That  on  January  24, 1884,  the  defendant, 
seeking,  with  the  consent  and  connivance  of 
the  heirs,  to  embarrass  and  defeat  the  plaintiff 
and  to  avoid  the  payment  of  said  decree,  false- 
ly and  fraudulently  represented  to  the  county 
court  of  Lake  County  that  all  debts  and  claims 
against  the  estate  had  been  paid  and  the  estate 
had  been  distributed  among  tbe  lawful  heirs, 
and  thereby  obtained  from  that  court  an  order 
declaring  a  final  settlement  of  the  estate  and 
discbargiog  him  as  administrator. 

That  on  November  8,  1884,  the  defendant, 
"as  administrator  of  said  estate,  filed  in  said 
United  States  Circuit  Court  for  the  Eastern 
District  of  Arkansas  his  bill  of  review  against 
the  plaintiffs,  in  which  said  Lawrence  set 
out  the  decree  recovered  by  the  plaintliOb  against 
him  in  said  court  as  aforesaid,  and  that  the 
plaintiffs  were  about  to  proceed  against  him  for 
the  recovery  of  the  moneys  therein  mentioned 
in  the  State  of  Illinois,  and  in  said  bill  of  re- 
view prays  that,  until  tbe  matters  in  said  bill 
of  review  contained  could  be  inquired  into, 
tbe  plaintiffs  might  be  restrained  by  said  court 
from  prosecuting  said  decree  or  proceeding  in 
any  manner  to  collect  the  moneys  therein  men- 
tioned, and  that  said  original  decree  so  recov- 
ered by  the  plaintiffs  might  be  reviewed  and 
reversed  for  the  reasons:  1st.  That  the  facta 
upon  which  said  decree  was  rendered  were 
false  and  contrary  to  the  evidence.  2d.  Because 
said  decree  was  rendered  against  said  Lawrence 
without  service  of  process  upon  him  or  notice 
to  him,  or  without  any  opportunity  on  bis  part 
to  make  defense  thereto.  8d.  Because  of  new- 
ly discovered  evidence  by  said  Lawrence  in 
support  of  tbe  defense  to  said  suit.  4th,  Be- 
cause said  Lawrence,  being  an  administrator 
appointed  not  by  the  courts  of  Arkansas,  but 
by  the  courts  of  Illinois,  could  t«3l  be  sued  in 
Arkansas." 

Tbat  the  plaintiffs,  "as  soon  as  said  bill  of 
review  was  filed  and  they  received  notice 
thereof,  desisted  and  refrained  from  proceed- 
ing to  collect  said  decree  ui  *t1  the  matters  in 
sain  bill  of  review  set  out  cocld  be  passed  up- 
on by  said  court,  and  to  that  end  they  appearra 
in  said  court  and  filed  tbelr  answer  to  said  bill 
of  review,  and  tbe  plaintiffs  as  expeditiously  as 
possible  caused  said  bill  of  review  to  be  brought 
to  a  hearing,  and  upon  such  hearing,  and  on  or 
about  April  16, 1888,  said  Circuit  Court  for  the 
Eastern  District  of  Arkanaas  dismissed  said 
bill  of  review  for  want  of  equity,  by  reason 
whereof  tbe  said  original  decree  so  recovered 
as  aforesaid  by  tbe  plaintiffs  against  said  Law- 
rence remains  in  full  force  and  effect,  and  the 
plaintiffs  are  advised  that  tbey  are  entitled  to 
recover  from  said  Lawrence  and  said  estate  tbe 
amounts  therein  decreed  to  tbe  plaintiffs,  with 
interest  and  costs  of  said  suit." 

That  the  plaintiffs  did  not  appear  or  present 
their  claim  in  tbe  Lake  County  court,  nor  in 
any  way  become  parties  to  its  proceedings,  nor 
receive  any  notice  thereof,  or  of  tbe  defendant's 
intention  to  obtain  a  final  settlement  and  dis- 
charge in  that  court,  until  more  than  two  years 
after  tbe  order  had  been  entered;  and  that  the 
defendant "  purposelv  avoided  giving  the  plain- 
tiffs notice  of  said  intended  application,  and 
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intentionally  suppressed  from  the  plaintiffs  the 
knowledge  of  the  said  settlement  and  discharge, 
for  the  purpose  of  carrying  out  his  said  fraud- 
ulent scheme  and  purpose  to  defeat  the  plain- 
tiffs in  the  collection  of  their  paid  debts:"  and 
that  the  defendant,  while  falsely  claiming  to 
have  paid  out  and  distributed  the  estate  nc- 
cordiDg  to  the  order  of  the  county  court,  still 
retained  in  his  hands,  with  the  connivance  of 
the  heirs  and  distributees,  sufficient  assets  to 
pay  and  satisfy  the  decree  obtained  by  the 
plaintiffs  against  him  as  aforesaid. 

The  bill  prayed  for  an  account,  for  payment 
of  the  plaintiffs'  claim  out  of  the  assets  of  the 
deceasra,  or,  if  he  had  not  now  sufficient 
assets,  but  had  paid  them  out  since  he  had  no- 
tice of  their  suit  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Arkansas,  that  he  mi^ht  be  adjudged  guilty  of 
a  devastavit,  and  be  decreed  to  pay  the  plain- 
tiffs de  bonis  prapriis  the  sums  mentioned  in 
the  decree  in  that  suit,  and  for  further  relief. 

A  demurrer  to  the  bill  for  want  of  equity  was 
heard  before  Mr  Justice  Harlan  and  the  Circuit 
12S20]  Jud^e,  and  overruled  according  to  the  opinion 
of  the  presiding  Justice.  The  defendant  elected 
to  stand  by  his  demurrer;  and  admitted  in  open 
court  that  at  the  time  of  the  entry  of  the  decree 
of  July  25, 1882,  he,  as  administrator  appointed 
in  Illinois,  had  assets  in  his  hands,  after  pay- 
ing all  other  creditors,  sufficient  to  satisfy  that 
decree,  and  had  since  distributed  those  assets 
among  liie  next  of  kin.  A  final  decree  was 
U^ereupon  entered  that  the  defendant  pay  to 
each  of  the  plaintiffs  the  sum  of  $8,186.67  and 
costs.       '*" 

The  defendant  appealed  to  this  court;  and 
the  judges  certified  that  they  were  opposed  in 
opinion  upon  several  questions  of  law,  sub- 
stantially embodied  in  the  following: 

"  1st.  Whether  it  was  competent  for  the 
administrator  of  David  Ballentine,  appointed 
undor  the  laws  of  Illinois,  to  appear  in  the  suit 
brought  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas  by 
the  plaintiffs  herein,  and  submit  himself  to 
the  jurisdiction  of  that  court  in  respect  to  the 
matters  involved  in  that  suit?" 

"6th.  Whether  the  decree  of  July  25, 1882, 
recited  in  the  bill,  is  void,  simply  because  it 
was  rendered  against  an  administrator  ap- 
pointed in  Illinois,  voluntarily  appearing  there- 
in and  submitting  himself  to  the  Jurisdiction 
of  the  court  rendering  the  decree? 

"  7th.  Did  the  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District 
of  Arkansas,  rendered  July  25,  1882,  bind  the 
defendant  as  the  administrator  of  David  Ballen- 
tine, deceased,  appointed  under  the  laws  of 
Illinois,  and  the  assets  of  the  estate  of  said 
decedent  in  the  State  of  Illinois  in  his  hands 
as  administrator,  in  the  sense  that  the  defend- 
ant was  bound  to  pay  said  decree  without 
further  action  against  him  or  said  estate  by  the 
plaintiffs,  and,  havine  settled  said  estate  in  and 
under  the  order  of  the  county  court  of  Lake 
County,  Dlinois,  and  obtained  his  discharge  as 
such  administrator  from  said  county  court 
without  having  paid  said  decree,  is  he,  the  de- 
fendant, now  liable  in  this  action? 

'*  8th.  Even  if  the  decree  of  July  25, 1882. 
aforesaid  was  not  binding  in  the  sense  last 
above  mentioned,  did  the  said  decree  become 
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binding,  in  the  sense  last  above  meoticHied.  by 
reason  of  and  upon  the  rendition  of  the  decreo 
of  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Arkansas  on  or  about 
April  16,  1888,  dismissing  the  bill  of  reTiew 
in  the  plaintiffs'  bill  mentioned?  " 

Messrs,  "Henry  A.  Gardner  and  H^ai. 
McFadon,  for  appellant: 

The  laws  of  the  state  of  Slinds  govern  the 
accountability  ot  the  appellant  as  adminiatm- 
tor  of  the  estate  of  David  Ballentine,  deceased. 

Vauphan  v.  Northup,  40  U.  S.  15  PeC  1 
(10:  639);  Faif  v.  Haven,  8  Met.  109;  Kennedy 
V.  Kennedy,  8  Ala.  80t;  MeOehse  v.  PlMt,  84 
Ca.  406;  Lawrence  v.  Elmendorf,  5  Barb.  78; 
Olingman  v.  Hapkie,  78  IlL  155;  Waiker  t. 
Diehl,  79  111.  478. 

The  judgments  of  the  County  Court  of  Lake 
County,  allowing  claims  and  awarding  flnal 
distribution  are  conclusive. 

People  V.  Brooks,  22  IlL  App.  600. 

Claims  upon  an  estate  must  be  exhibited  fdr 
allowance  as  the  local  statute  directs. 

Schouler,  Ex.  &  Ad.  §  420. 

Such  judement  of  such  other  State  xnxM 
have  been  filed  as  a  claim  and  allowed  in  the 
County  Cour*  of  Lake  County,  Illinois,  as  a 
claim,  against  the  estate  being  administered 
there  bv  appellant  before  appellees  would  have 
the  right  to  participate  in  the  distrikmtion  of 
assets  being  there  administered  by  appellant 

Law  V.  BarOett,  8  Allen,  259;  JBZa  t.  i»- 
wardM,  18  Allen,  49;  Waiker  v.  DiefU,  79  DL 
476. 

A  Judgment  or  a  decree  of  a  court  of  one 
State  cannot  bind  property  as  such  in  another 
State,  nor  have  any  extra-territorial  force  in  the 
direction  of  so  doing. 

2  Black,  Judgments,  $  862;  /Zdymfcf^T.  Stoek- 
ton,  140  U.  S.  254  (85:  464);  M'Btme^  w. 
Cohen,  88  U.  9.  18  Pet.  826  (10:  184):  We  v. 
Cunningham,  188  U.  S.  112  (88:  541):  JOmh 
bethtown  Sav.  Inst.  v.  Oerber,  84  N.  J.  £q.  18t 

A  judgment  rendered  in  a  sister  StiUe  csa 
have  no  effect  in  another  State  as  a  domestk 
judgment  in  the  marshaling  of  assets. 

Smith  V.  Union  Bank  qfOeorffOown,  80  U. 
S.  5  Pet  518  r^:  212);  Cameron  v.  IFvrte,  4 
McCord,  L.  2^..,  Brengle  v.  MeCleOan,  7  Gill 
&  J.  484;  Harness  v.  Green,  20  Ma  816. 

The  several  states  of  the  Union  have  full 
control  of  the  estates  of  deceased  pereoos  with* 
in  their  limits. 

Tonley  V.  Lavender,  88  U.  B.  21  WaO.  876 
(22:  586);  ifmith  v.  Union  Bank  if  Qeorgetomn, 
80  U.  S.  5  Pet  518  (8:  212). 

The  jurisdiction  of  the  couit  in  which  a  jodg- 
ment  or  decree  has  been  rendered  against  a 
defendant  may  always  be  inquired  into  wlieo 
such  judgment  or  decree  is  sued  upon  in  an- 
other State. 

Folger  v.  Columbian  Ins.  Co.  09  Mass.  278; 
Cole  V.  Cunningltam,  188  U.  8.  118  (88:  541); 
Qrover  A  B.  Maeh.  Co.  v.  BadcUge,  187  U.  a 
295  (84:  672);  Thompson  v.  Whitman,  85  U.  S. 
18  Wall.  457  (21:  sST);  Judy  v.  EeOey,  11  Dl. 
211;   Wemse  Y.  HaU,  101  m.  42». 

No  greater  effect  Ib  to  be  eiven  to  a  Jndc- 
ment  in  another  State  than  it  would  have  n 
the  State  where  it  was  rendered. 

Wood  V.  Watkinson,  17  Conn.  505. 

It  would  be  necessary  for  the  claimant  lo 
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bring  bis  Jadgmeot  to  the  notice  of  the  probate 
sourt  in  some  appropriate  way  before  claim 
lonld  be  made  by  him  upon  the  funds  of  an 
•state  in  process  of  administration  In  such  pro- 
bate court. 

Outlaw  T.  TeU,  4  Ark.  472;  Tonley  t.  Lav- 
mider,  88  U.  8.  21  Wall.  276  (22:  586). 

The  judgments  of  such  probate  court  of 
Arkansas  in  the  settlement  of  estates  and  al- 
lowance of  claims,  are  final  and  conclusive  as 
Judgments. 

fate  ▼.  Norton,  94  U.  8.  746  (24:  222):  Ring- 
gold y.  Stone,  20  Ark.  626;  Vooley  y.  Dooley^A 
Ark.  122;  Omiit  y.  Bueoe,  12  Ark.  95;  Bhs- 
gogg  y.  Perkine,  84  Ark.  117. 

It  was  not  competent  for  the  appellant  as 
administrator  by  the  appointment  of  the 
County  Court  of  Lake  Counhr,  Illinois,  to 
appear  in  the  suit  of  appellees,  broueht  in  the 
Circuit  Court  of  the  United  Stales  for  the 
Eastern  District  of  Arkansas,  and  submit  him> 
self  to  the  Jurisdiction  of  that  court 

Judff  y.  KeUeu,  11  111.  211-  McOaney  y. 
DarnaU,  10  L.  R  A.  861,  184  111.  867;  Durie 
y.  BlauveU,  4  Cent.  Rep.  588,  49  N.  J.  L.  114; 
Caldwell  y.  Harding,  5  Blatchf.  501. 

No  action  can  be  maintained  against  an  ad- 
ministrator, founded  on  a  debt  due  from  the 
estate  of  the  decedent,  unless  such  adminis- 
trator has  been  qualified  by  a  probate  tribunal 
in  the  State  and  county  where  the  suit  is 
brought. 

Caldttelly.  Earding, 6 Blatchf.  501;  Vaughan 
y.  Narihup,  40  U.  8.  15  Pet.  1  (10:  681); 
Melius  V.  Thompson,  1  Cliff.  125;  EerrY.  Moon, 
22  U.  8.  9  Wheat.  565(6: 161);  BBaleY.P/tippe, 
55  U.  S.  14  How.  868  (14:  459);  Sloan  y.  Sioan, 
21  Fla.  089;  Story.  Confl.  L.  g  518;  WiUiams  y. 
Stom,  6  Johns.  Ch.  853,  2  L.  ed.  148;  Beeler 
y.  Dunn,  8  Head,  87:  Vermilya  y.  Beatty,  6 
Barb.  429;  Winter  y.  Winter,  1  Walker  (MU».) 
211;  Sparks  y.  WhiU,  7  Humph.  86;  AOeup 
V.  AUsup,  10  Yerg.  288;  P&7id  y.  Makepeace, 
2  Met.  114;  Jud^  y.  KeUey,  11  Dl.  211;  Good- 
win y.  Jones,  8  Mass.  514;  Cutter  y.  Iknen- 
port,  1  Pick.  86. 

A  Judgment  reooyered  against  an  administra- 
tor of  a  deceased  person  in  one  State  is  no  eyi- 
deoce  of  debt  in  a  subsequent  suit  by  the  same 
plaintiff  in  anothef  Bute. 

Johnson  y.  iVio^s,  189  U.  B.  159  (85:  118); 
BegnoldM  T.  BtoekUn,  liO  U.  8.  272  (85:  470); 
Aipdm  T.  Nixon,  45  tJ.  B.  4  How.  467  (11 : 
1059);  ataegy.  Thrasher,  47  U.  8.  6  How.  44 
a2:  887);  MeLsan  y.  Meek,  fS9  U.  8.  18  How. 
16  (15:  277);  Lots  y.  BartldC,  8  Allen,  259; 
Creswea  t.  Slack,  68  Iowa,  1 10;  Sla  y.  Edwards, 
18  Allen.  49. 

Mr,  Henry  8.  Robblns,  for  appellees: 

Appellant  was  bound  to  pay  the  Arkansas 
decree,  without  its  being  established  as  a  claim 
hi  the  probate  court  of  Blinois.  The  state 
statute  requiring  the  presentation  within  a 
certain  time  of  all  daiins  to  that  court,  does 
not  apply  to  non-resident  creditors  resorting  to 
federal  courts. 

P^^ne  T.  Book,  74  U.  8. 7  WalL  481  (19: 262); 
Creen  y.  Oreighton,  64  U.  8.  28  How.  106  (16: 
428);  Buydam  y.  Broadnax,  89  U.  8. 14  Pet.  72 
(10:  859);  Union  Bank  of  Tennessee  y.  Jollv,  59 
U.  8. 18  How.  608(15:  472);  Bartmanr.  fish- 
iKk,  18  Fed.  Rep.  292;  Chewett  y.  Moran,  17 
Fed.  Rep.  820;  Ee^  y.  Reynolds,  118  U.  8.  76 
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(29:  928);  DarUng  y.  McDonald,  101  DL  870; 
Rosenthal  y.  Magee,  41  IH.  870. 

The  Arkansas  decree  was  in  personam, 

Stacy  y.  Thrasher, il  U.B.6  How.  60  (12: 848). 

It  is  also  conclusiye  upon  all  defenses  exist- 
ing when  it  was  render^. 

Darling  y.  McDonald,  101  111.  870. 

The  appellant  was  bound  to  pay  the  decree 


without  further  steps  by  appellees  thereon. 

~  "  111  ApD.  17;  ^ 

Lavender,  88  U.  8.  21  WaU.  276  (22:  586). 


People  y.  Allen,  8  111  App.  17;  Toniey  y. 


The  Arkansas  court  had  Jurisdiction  of  the 
subject-matter,  both  on  the  ground  of  trust  and 
partnership  accounting  regurdlessof  where  the 
property  was  located. 

Phelps  y.  McDonald,  W  U.  8.  298  (25:  478); 
Massie  y.  WatU,  10  U.  8.  6  Cranch,  198  (8: 
181);  Cole  y.  Cunningham,  188  U.  B.  107  (88: 
588);  Johnsonr,  Gibson,  8  West.  Rep.  488,  111 
111.294. 

It  also  had  Jurisdiction  of  the  person. 

Davis  y.  Connelly,  4  B.  Mon.  186;  Graete  t. 
Palmer,  21  U.  8.  8  Wheat  605  (5: 696);  Toland 
y.  Sprague,  87  U.  8.  12  Pet.  800  (9:  1098);  Bm 
parU  Sehdlenberger,  96  U.  8.  876  (24:  854); 
ButterworthY.  EiU,  114  U.  8.  180  (29:  119). 

An  administrator  does  not  lose  entirely  his 
character  as  such,  when  he  goes  beyond  the 
limits  of  the  State  appointing  nim. 

Doolittle  y.  Lewis,  7  Johns.  Ch.  45,  2  L.  ed. 
215;  Oulirk  y.  Guliek,  88  Barb.  92;  McNamara 
y.  Dwyer,  7  Paige.  289.  4  L.  ed.  189:  Brown  y. 
Brown,  1  Barb.  Ch.  189,  5  L.  ed.  849;  Field  y, 
Gibson,  56  How.  Pr.  282;  Johnston  y.  WaUis, 
2  L.  R  A.  828.  112  N.  Y.  230. 

The  decree  dismissing  the  bill  of  review  is 
conclusive  upon  appellant  upon  Uie  question 
of  Jurisdiction. 

Ark.  Dig.,  1874,  %  4,478;  RoaeH  y.  Priveti, 
90  Ala.  891;  Semple  v.  GUnn,  91  Ala.  245. 

That  bill  was  not  in  reality  a  bill  of  review, 
but  an  original  bill. 

Central  Trust  Co,  y.  Grant  Locomotive  Works, 
185  U.  8.  207  (84:  97);  Rickerr,  Powell,  100  U. 
8.  104  (25:  527);  Ensminger  y.  Power,  108  U.  B. 
292  (27:  782). 

The  federal  court  in  Illinois  could  and  should 
disregard  the  settlement  in  the  probate  courts 
because  fraudulently  obtained. 

GHtlih  v.  Godey,  118  U.  8.  89  (28:  984) 
Arrowsmiih  v.  Gleason,  129  IT.  8.  86  (82:  680) 
Johnson  v.  Waters,  111  U.  S.  640  (28:  547) 
Pratt  y.  Northam,  5  Mason,  100;  Ridenbaugh  y. 
Burnes,  14  Fed.  Rep.  98;  Speeds.  Neleon,  8B. 
Mon.  499. 

Mr,  Justice  Oraj  delivered  the  opinion  of 
the  court: 

The  claim  of  each  appellee  bein^  for  less 
than  $5,009,  the  Jurisdiction  of  this  court  is 
limited  to  the  questions  of  law  pree«<nted  by 
the  certificate  of  division  of  opinion  oetween 
the  Judges  of  the  Circuit  Court.  Un%en  Bank 
of  Chicago  y.  Kansas  City  Bank,  186  U.  a 
m  [84:  841]. 

The  defendant  was  appointed  administrator 
of  David  Ballentine's  estate  in  Blinols  onVy. 
As  such  administrator,  he  appeared  in  and 
defended  the  suit  brought  by  these  plaintiffs 
hi  the  Circuit  Court  of  the  iJnited  States  in 
Arkansas.  By  the  final  decree  in  that  suit  it 
was  adjudged  that  he,  "as  administrator  of 
David  Ballentine,  deceased,"  was  indebted  to 
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the  plaintiffg  in  certain  rams,  and  that  he  pay 
thoee  rams  to  them  "  oat  of  the  assets  of  the 
estate  of  said  David  BallentiDe  in  his  hands 
lemainKng  to  be  administered."  In  that  soit 
he  filed  a  petition  for  a  rehearir^,  which  was 
overruled. 

The  manifest  intent  and  porport  of  that  de- 
oree  was  to  charge  him,  as  admioistrator  ap- 
pointed in  niinou,  with  the  payment  of  the 
plaintiffs'  claims  out  of  the  assets  in  his  hands 
as  such  administrator.  If  this  case  were  he- 
fore  us  on  appeal  from  that  decree,  it  might  he 
doubtful,  to  say  the  least,  whether  the  decree 
should  be  affirmed— io  view  of  the  general  rule 
that  an  administrator's  power  to  act,  as  well  as 
his  duty  to  account,  is  limited  to  the  State 
from  whose  courts  he  derives  his  authority, 
and  that  therefore  he  cannot  sue  or  be  sued  in 
another  State  in  which  be  has  not  been  ap- 
pointed sdministrator.  Vaughan  t.  Northup, 
40  U.  S.  15  Pet.  1  ilO:  639];  Aipden  t.  Nixan, 
46  U.  S.  4  How.  467  [11:  10591;  8tacu  ▼. 
Thrasher,  47  U.  S.  6  How.  44  [12:  8871;  J^hn- 
wny.  Powers,  189  U.  S.  156  [85:  1121;  Rey- 
nolds v.  Stockton,  140  U.  8.  254,  272  [85:  464, 
4701;  JudvY.  EeUey,  11  HI.  211;  MeOarvey  v. 
Damall,  10  L.  R  A.  861, 184  HI.  867. 

But  the  case  does  not  rest  there.  The  stat- 
utes of  Arkansas  provide  that  "administra- 
tors and  executors  appointed  in  any  of  the 
states,  territories  or  districts  of  the  United 
States,  under  the  laws  thereof,  may  sue  in  any 
of  the  courts  of  this  State,  in  their  representa- 
tive capacity,  to  the  same  and  like  effect  as  if 
rach  administrators  and  executors  had  been 
qualified  under  the  laws  of  this  State."  Ar- 
kansas Digest,  1874,  §  4478.  In  accordance 
with  that  statute,  the  defendant,  within  a  year 
after  the  overruling  of  his  petition  for  a  re* 
bnrinff,  filed  a  biU  of  review,  alleging  that 
these  plaintiffs  were  about  to  proceed  against 
him  for  the  recovery  of  those  sums  in  the  State 
of  Illinois,  and  praying  for  a  review  and  re- 
versal of  Uiat  decree  for  several  reasons,  one  of 
which  was  that  he,  '*  being  an  administrator 
appointed  not  by  the  courts  of  Arkansas,  but 
by  the  courts  of  Illinois,  could  not  be  sued  in 
Arkansas;"  and  that  bill,  upon  a  hearing,  was 

r2231    ^™issed  for  want  of  equity. 

^  ^  The  decree  dismissing  the  bfll  of  review  for 
want  of  equitr  was  a  conclusive  adjudication 
upon  the  merits.  The  point  that  the  plaintiff 
in  review,  being  an  administrator  appointed  in 
niineis  only,  could  not  be  sued  in  Arkansas, 

*  was  apparent  upon  the  face  of  the  record  of 

the  decree  sought  to  be  reviewed,  was  stated  in 
the  bill  of  review,  was  necessarily  involved  in 
the  decree  dismissing  that  bill,  and  was  there- 
by conclusively  adjudged  against  the  plaintiff 
in  review,  the  oridnal  defendant.  In  filing 
the  bill  to  have  l£e  former  decree  set  aside 
upon  the  ground  that  it  should  not  have  been 
rendered  against  him  as  an  Illinoia  adminis- 
trator, he  l^came  himself  the  actor  and  sub- 
mitted that  question  to  a  court  of  competent 
Jurisdiction,  and  its  dedston  upon  that  ques- 
tion, whether  favorable  or  adverse  to  him,  was 
equally  conclusive  of  the  matter  adjudged. 
Lyon  V.  Perin  <k  O.  ^fg,  Co,  125  U.  S.  698 


[81:  8891;  WhiUngr.  Bank  of  United  States, 
88  U.  S.  18  Pel.  6  [10: 881;  Biddle  v.  Wilkins, 
26  U.  S.  1  Pet  686  [7:  815];  Jetaimry  t. 
Mummery,  L.  R  8  C.  P.  56. 
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Whatever  doubt  magr  have  existed  at  to  tbe^ 
validity  of  the  former  decree,  aa  binding  tk« 
assets  of  the  deceased  in  the  hands  of  the  ad- 
ministrator, before  the  decree  upon  the  bfll  of 
review,  is  removed  by  the  latter  decree;  and, 
by  the  effect  of  this  decree,  the  former  decree 
must  be  treated,  for  the  purposes  of  this  case, 
as  a  Judgment  rendered  by  a  federal  court  of 
competent  Jurisdiction,  and  binding  the  assets 
of  his  intestate  in  his  hands.  Just  as  if  it  had 
been  rendered  in  a  federal  court  held  in  the 
State  of  niinois. 

This  beinff  so,  the  plaintiffs'  claim  was  bo« 
barred  by  we  omission  to  file  it  within  two 
years  in  the  county  court  of  Lake  County,  ac> 
cording  to  the  statutes  of  Illinois,  or  \jf  the 
settlement  of  the  estate  and  the  discharxe  of 
the  administrator  in  that  court.  Illinoia  Kev. 
Sut.  1874,  chap.  8,  §§  60,  70,  111.  Sods 
would  seem  to  be  the  r^ult  of  the  decisioiia  in 
Illinois.  Darling  v.  McDonald,  101  DL  870; 
Diversey  t^  Johnson,  98  111.  647.  But  however 
that  may  be,  the  general  equity  lurisditilioQ  of 
the  Circuit  Court  of  the  United  Statea  to  ad- 
minister, as  between  citizens  of  different 
states,  the  assets  of  a  deceased  person  within 
its  iurisdiction  cannot  be  defeated  or  impaired 
by  laws  of  a  State  undertaking  to  give  exehi- 
sive  Jurisdiction  to  its  own  courts.  Or^m  t. 
Oreighton,  64  U.  S.  28  How.  90  [16:  4191; 
Payne  ▼.  Book,  74  U.  8.  7  Wall.  425  [19:  ««0]. 
In  Morgan  v.  Hamlet,  118  U.  S.  449  [28: 10481. 
cited  oy  the  appellant,  the  state  statute  m 
question  was  a  mere  Statute  of  Limitatioos. 
clearly  applicable  to  suits  in  tlie  Circuit  Court 
of  the  United  SUtes,  held  within  the  State. 
Michigan  Ins,  Bank  v.  Eldred,  180  U.  8.  608. 
696[82:  1080, 10811. 

The  eighth  quesuon  certified  must  therefore 
be  answered  in  the  affirmative,  and  thia  ren- 
ders it  unnecessary  to  give  a  definitive  anaw  r 
to  any  of  the  other^qu^tiona. 

Decree  a^hmed. 


BBRTHA  HAMMOND 

WILLIAM  B.  HOPEINB  n 
(See  8.  a  Beporter^  ed.  SM-iTD 

Equity  discourages  etale  demands-^fwteeflmekm 
when  applicable — length  of  time — trusim  eetm- 
not  deal  with  trust  property-^fraud  or  esn- 
eealment  by  d^endant-^-conspiraey,  when  n^t 
sustcUned^saU  of  property  in  blocks  Japse  ef 
time  in  cases  of  eonstrucMvs  ftamd  rule  4^ 
diligence,  when  enforced. 

1.    A  court  of  equtty  «rUl  not  aid  a  party  wboat 
application  is  destitute  of  oonscieooe,  icood  faitfa. 


V, 


NoTS.— TTiot  tnuAee  oroofent  oaiftiioCpiHxkaw 
ptt>pertv,  or  property  eonfUied  to  his  care: 
to  buy  for  another  eanjiot  Imy  for  htmsdf;  _ 
by  agent  inures  to  prfncipol;  eannot  bmyfrcm 
self  or  act  for  both  parties^  see  fioCci  to  Man 
Watts,  8: 181,  and  Wonnley  v.  Wonnley«  fie  SSL 

That  lands  boughtwith  truti  money  and  deeded  to 
trustee  bdong  to  cestui  que  trust;  any  statemtmt  hy 
trustee^  or  oredUinaceounl,  amounts  to  dodUsratikm 
of  trust:  profit  gained  by  trustee  by  sols  of  proySi 
iMlonos  (o  t^d  eesftU  OIK  tmat,  see  nets  to  Womlay  V. 

Wormley,  6:  SSL 
Astopurehass  by  trustee,  voiddUts  at  ttsstlow  of 

141  r.  s. 
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and  nmrnmhU  dfliffeooe,  Irat  wiU  dlBOOurage 
iiile  ^— — "'H  where  there  has  been  grosilaohes. 

1  The  rale  wm  to  leohes  is  peooliarly  aiipUoable 
wb&n  the  dIfloiiUj  of  dotnc  entire  Jostloe  arisM 
Uffouffh  the  death  of  the  prinoii>al  partioipants 
in  the  tfaneacttoos  oompbdned  of,  or.  of  the  wit- 
DOS  or  wttoesses,  or  by  reason  of  the  original 
truMctlons  having  become  so  obsonred  by  time 
M  to  render  the  ascertainment  of  the  exact  facts 
impossibla. 

1  Bach  case  of  tecbes  must  neoesMriiy  be  gov- 
sned  by  tts  own  circumstances;  though  the  lapse 
of  a  few  7  ars  may  be  sufficient  to  defeat  the  ac- 
tion In  oce  case,  a  longer  period  may  be  held 
lequiilte  in  another. 

1  A  trustee  oannot  purchase  or  deal  in  the  trust 
property  for  his  own  benefit  or  on  his  own  be- 
half direetlj  or  Indirectly.  But  such  a  purchase 
li  Dot  absc^tely  yoid.  It  is  only  voidable,  and 
may  be  eonHrmed  lyy  the  parties  interested,  di- 
rectly, or  by  long  aoquiosoence. 

Sl  Laches  and  long  acquiescence  cannot  beezcused 
eicept  by  showing  some  actual  hindrance  or  im- 
pediment oaueed  by  the  fraud  or  concealment  of 
the  party  in  possession. 

t  Where  the  main  charge  of  fraud  consists  in  an 
•lleKcd  conspiracy  to  obtain  the  property  for  leas 
than  It  was  worth.  If  all  the  circumstanoes  relied 
on  to  rustain  it  were  actually  known  to  the  plain- 
tUh  or  they  were  chargeable  with  such  knowl- 
edge,  then  after  the  lapse  of  nineteen  years,  the 
soi*  Is  too  late. 


f.  That  trustees  divided  property  by  the  ordinary 
method  of  sale,  is  not  evidence  of  conspiracy, 
where  the  property  brought  fair  prices;  selling  in 
bloida,  instead  of  subdividing  the  property,  is 
not  necessarily  evidence  of  fraud. 

8.  Where  there  Is  actual  fraud  and  oonoeahnent* 
greater  Uberality  in  regard  to  the  lapse  of  time 
is  allowed,  than  in  cases  of  constructive  fraud  in 
the  dealing  by  a  trustee  with  the  subject  of  the 
trust  through  an  intervening  person  for  the  ao- 
quisition  of  the  title. 

9.  In  all  oases  where  actual  fraud  is  not  made  out, 
but  the  Imputation  rests  upon  conjecture,  where 
the  seal  of  death  has  closed  the  lips  of  those  whose 
character  is  involved,  and  lapse  of  time  has 
impaired  the  recollection  of  transactions  and  ob- 
scured their  details,  the  welfare  of  society  de- 
mands the  rigid  enforcement  of  the  rule  of  dili- 
gence. 

[No.  02.] 
Arffued  Nnt,  11,  if,  1891.    Decided  Feb.  t9, 
^  189S. 

APPEAL  from  a  decree  of  the  Ctenerai  Term 
of  the  Supreme  Court,  reversing  the  de- 
cree of  the  Special  Term  and  adjudging  that 
certain  sales  and  deeds  were  null  and  yoid,  and 
that  defendant  should  account  to  complainants 
for  the  purchase  money  arising  from  sales 
made  by  trustees  and  from  all  sales  made  by 
defendant  and  for  rents  and  profits,  and  also 
for  a  partition  of  the  unsold  real  estate.    Re- 


taivi  qm  tmut,  witJMn  reamndblb  time  if  dCsaotis- 
lerf;  mU  by  eoUugkm  does  not  prevent  cettui  que  trust 
In  R  amertina  his  title  astopurehaser  with  notice;  a 
ptt  -duMss  at  request  g/  another  makes  purchaser  a 
trtMuigponpeti/mcntofmonevadvancedonthepur" 
ek2»e:  purchase  by  attorney  on  execution  sate  makes 
kLu  trmtee,  see  note  to  Wormley  v.  Wormley,  5:  66L 
'Ihattength  of  time  is  no  bar  to  trust;  when  time 
hrgins  iorun^  see  notes  to  Prevost  v.  Qratz,  5:  811, 
1  td  Thomas  t.  Brockenbrough,  6:  217.. 

Length  of  time  as  bar  to  reUef  in  eases  of  fraud; 
FtjOute  of  lAmitation  as  a  plea  in  equUy;  state  claims; 
^leaof  undlseovered  fraiud;  when  laches  bctrs  remedy. 


Id  cases  of  fraud.  In  equity  no  length  of  time, 
bowever  great,  will  be  a  bar  to  the  right  to  relief  , 
if  the  injured  party  has  been  in  ignoranee  of  the 
fnod.  Cbarte  v.  Trevelyan,  11  Clark  ft  F.  714; 
Mlchoud  V.  Olrod,  45  U.  8. 4  How.S61  (U:  UO^:  Relf 
T.  Eberly,  28  Iowa,  4<rr;  Cook  v.  Van  Btten,  12  Bfinn. 
^  Tine  V.  Vane,  Lb  R.  8  Ch.  App.  396;  Neely*s  App. 
S  Pa.  aOQ;  Blckel*s  App.  88  Pa.  204;  Blanchard  v. 
^Obamson,  70  HI.  847;  Lansing  v.  Starr,  2  Johns. 
<^  120,1  Lb  ed.a27;  Kane  v.  Bloodgood,  7  Johns. 
Ch.fQ,2L.ed.28L  ^ 

In  courts  of  equity,  ordinarily,  the  Statute  of 
l>teiutions  is  a  good  plea  in  bar.  Noely*s  App.  86 
Pl  m;  Bickel'S  App.  88  Pa.  204;  Blanchard  v.  Will- 
^•nioD,  70  111.  647:  Lansing  v.  Starr,  2  Johns.  Ch. 
l^  1 L.  ed.  827;  Kane  v.  Bloodgood,  7  Johns.  Ch.  90, 

It  iB  a  genera  principle  in  equity  thatstale  claims 
oof  ht  Dot  to  be  encouraged.  Famham  v.  Brooks, 
»  Pick.  212;  W  rd  V.  Van  Bokkelon,  1  Paige,  100, 2 
L.  ed.  578;  Shaver  t.  Radley,  4  Johns.  Ch.  310, 1 L.  ed. 
^ftiT  V.  Fa  r,  1  Hill,  Eq.  891;  Field  v.  Wilson,  8 
B.  Moo.  479;  Thompson  v.  Bhiir,  7  N.  C  696:  Bruce 
▼.ChiHUN.  aa72;  Perry  v.  Craig,  8  Mo.  ^66;Fer- 
>ii▼.fleQdetBon,12Pa.64:  Bank  of  United  States 
▼.  BMdle.  3  Pars.  Bq.  81;  McDoweU  v.  Goldsmith,  2 
lllCh.8!Q;  Harrod  v.  Fountleroy,  8  J.  J.  Marsh. 
^PhUUpsv.Belden,  2  Bdw.  Ch.  1.  8  L.  ed.286; 
AodenoQ  V.  Barwell,  8  Gratt.  406;  Maxwell  v.  Ken- 
nedy* «U.  8. 8  How.  210  C\2:  1061);  PaschaU  v.  Hio. 
<oer,280hlc  BL  588;  Barnes  v.  Taylor,  27  N.  J.  Eq. 
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260;  Re  Butler,  2  Hughes,  247;  Butler  v.  Haskel,  4 
Desaus.  Bq.  861;  Gresiey  v.  Mousley,  4  De  G.  &  J. 
78;  Thompson  v.  Bastwood,  L.  R.  2  App.  Cas.  215; 
Allore  V.  Jewell,  94  U.  a  512  (24:  260);  Sullivan  v. 
Portland  &  K.  B.  Co.  04  U.  S.  811  (24:  826);  Lansdale 
V.Smith,  108 U.S. 801  (27:  219);  Hines  v.  Thorn, 67 
Tex.  98;  Perry,  Trusts,  1 229. 

In  the  case  of  undiscovered  fraud  the  rui«  Js  dif« 
ferent;  and  no  length  of  time  can  secure  those  who 
have  been  benefited  thereby  in  the  enjojment  of 
their  gains. 

In  order  to  prevent  the  statute  from  rerning, 
however,  actual  concealment  would  set»m  to  be 
necessary;  the  mere  foot  of  non-discovery  will  not 
be  enough,  unless  the  relation  of  the  parties  is  such 
that  it  was  the  duty  of  the  party  complained  of  to 
make  the  disclosure.  Peck  v.  Bullurd,  3  Humph. 
4];:Boomer  Twp.  v.  French,  40  Iowa,  801;  Hunu 
phreys  v.  Mattoon,  48  Iowa.  668;  Hudson  v.  Wheelecii 
84  Tex.  866;  Munson  v.  Hailowell,  20  Tex.  477;  Gallia 
V.  Waddy,  2  Munf.  611;  Reed  v.  Mlnell,  80  Ala.  81; 
Meader  v.  Norton,  78  U.  S.  U  Wall.  448  (20:  184); 
Bigelow,  Fraud,  446;  Wilson  v.  Ivy,  82  Miss.  238; 
Buckner  v.  Calcote,  28  Miss.  482. 

After  the  party  has  obtained  knowledge  of  the 
fraud,  or  has  been  informed  of  fiicts  and  circum- 
stances from  which  such  knowledge  would  be  im- 
puted to  him,  a  delay  In  instituting  Judicial  pro- 
ceedings for  relief,  idthough  for  a  less  period  than 
that  prescribed  by  the  Statute  of  Limitations,  may 
be  regarded  as  an  acquiescence,  and  a  bar  to  the 
equitable  remedy.  2  Pom.  Bq.  Jur.  415;  Briggs  v. 
Rice,  lao  Mass.  50;  Hathaway  v.  Noble,  65  N.  H.  608; 
Lyme  v.  Allen.  61 N.  H.  242;  Willoughby  v.  Moul- 
ton,47N.  H.  206, 208;  Weeks  v.  Robie,  42  N.  H.  818; 
Badger  v.  Badger.  09  U.  S.  2  Wall.  87, 94  (17: 880, 838); 
Allore  V.  JeweU,  94  U.  8.  606, 612  (24:  260, 204);  SuUi- 
van  V.  Portland  ft  K.  R.  Co.  94  U.  S.  806, 811  (24:  824, 
326);  Maxwell  v.  Kennedy,  40  U.  8.  8  How.  210, 
(12:  1061);  Campau  v.  Van  Dyke,  16  Mich.  871;  Wil- 
bur V.  Flood.  16  Mich.  40;  Weaver  v.  Carpenter.  42 
Iowa,  843;  Akerly  v.  Vilas,  21  Wis.  88;  Jones  v. 
Smith,  88  Miss.  216;  Shaver  v.  Radley,  4  Johns.  Ch. 
810, 1  L.  ed.  861;  PhUips  v.  Belden,  2  Bdw.  Ch.  1. 8 
L.  ed.286. 
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termd  and  eatue  remanded  with  directions  to 
diemisn  the  MK. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  a  bill  filed  in  the  Supreme  Court 
raoKi  of  the  District  of  Columbia,  April  8,  1884, 
L*»oj  ^y  William  B.  Hopkins ;  Anna  B.  Hopkins, 
by  her  next  friend,  William  B.  Hopkins; 
Sarah  E.  Hopkins,  by  her  next  friend,  Eliz- 
abeth A.  Early ;  Elizabeth  A.  Early ;  Mary 
V.  Wailes ;  Alice  C.  Hall ;  and  Ida  M.  Stone ; 
against  Bertha  Hopkins;  Bertha  Hopkins, 
administratrix  of  John  S.  Hopkins ;  Esther 
E.  Hopkins;  Elizabeth  B.  Luttrell ;  Ira  W. 
Hopkins;  Mary  E.  Hopkins;  Bettie  Daven- 
port; Samuel  C.  Rauo,  trustee  for  Bettie 
Davenport;  Samuel  C.  Raub«  executor  of 
George  N.  Hopkins;  L.  Freddie  Hopkins, 
administratrix ;  Thomas  J.  Luttrell,  admin- 
istrator of  George  W.  Hopkins ;  and  Thomas 
J.  Luttrell,  executor  of  Cornelius  Hopkins; 
alleging  that  prior  to  and  on  the  23d  day  of 
November,  in  the  year  1858,  John  Hopkins 
and  George  W.  Hopkins  were  seised  and 
possessed  in  fee  simple,  each  of  an  undivided 
moiety,  as  tenants  in  common,  of  squares 
numbered  ninety-four  (94),  ninetv-five  (95), 
ninety-six  (96),  one  hundred  and  ten  (110), 
and  one  hundred  and  eleven  (111),  in  the 
citv  of,  Washington,  as  laid  down  on  the 
public  plats  of  the  city ;  and  that  John  Hop- 
kins, on  that  day.  executed  his  last  will  and 
testament,  a  copy  of  which  was  annexed. 
That  John  Hopkins  died  November  27,  1858, 
leaving  his  children  and  heirs-at-law,  Isaac 
H.  Hopkins;  Elizabeth  A.  Early,  bom  Hop- 
kins; George  Washineton  Hopkins;  Wil- 
liam M.  S.  Hopkins;  Emeline  Y.  Lilbum, 
born  Hopkins;  Mary  V.  Wailes,  bom  Hop- 
kins; Alice  C.  Hau,  bora  Hopkins;  John 
S.  Hopkins,  and  Levin  Hopkins.  That  Isaac 
li.  and  Levin  Hopkins  have  since  died  in- 
testate and  without  issue ;  that  George  Wash- 
ington Hopkins  died  in  the  month  of  July, 
1870,  leavine  as  bis  only  children  and  heirs- 
at-laws.  William  B.  Hopkins,  then  eleven 
years  of  age,  and  Anna  B.  Hopkins,  then 
[226]  two  years  of  age ;  that  the  said  Emeline  V. 
Lilbum  conveyed  on  April  7,  1884.  all  her 
right  and  title  absolutely  and  uncondition- 
ally in  said  estate  to  her  dauirhter  Ida  M. 
Stone ;  and  that  John  S.  Hopkins  died  May 
7,  1883,  leaving  as  his  only  child  and  heir- 
at-law  the  defendant  Bertha  Hopkins. 

That  the  said  George  W.  and  John  S. 
Hopkins  accepted  the  said  tmst,  entered  into 

gossession  of  said  premises,  carried  on  the 
usiness  of  brick  making  for  several  years, 
collected  the  rents  and  profits  of  said  estate, 
and,  as  is  charged  upon  information  and  be- 
lief, sold  at  various  times  prior  to  May  1, 
1864,  portions  of  said  property  for  whi(^ 
they  received  certain  moneys,  the  particulars 
of  which  complainants  propose  to  prove  be- 
fore the  auditor. 

It  was  then  charged  that  it  had  lately  come 
to  the  knowledge  of  the  plaintiffs  that  **at 
this  period"  the  trustees  meditated  a  fraud- 
ulent scheme  to  obtain  the  entire  estate  in 
their  own  right,  **  freed  and  discharged  of 
the  tmsta  under  which  they  held  it,"  and 
Uiaty  "  Inparsuance  of  this  scheme  of  fraud, " 
Jotxn  8.  Hopkins  persuaded  his  brother  Wil- 

ise 


Ham  M.  S.  to  convey  to  him  his  share  in  his 
fatliers*  estate,  (William  beine  of  diasipaied 
habits  and  mentally  enfeebled  by  alcoholic 
excesses,)  bv  deed  dated  June  20,  18G0,  and 
recorded  July  7,  1860,  and  under  his  com- 
mand and  direction  to  sign  the  name  of  hia 
wife,  Sarah  E.  Hopkins,  thereto;  and  by 
means  of  fraud  obtained  the  certificate  of  ao 
knowledgment  to  said  deed  of  two  justices 
of  the  peace.  Ignorance  of  these  facts  was 
averred,  the  circumstances  of  their  discovery 
to  be  thereafter  stated  at  length. 

It  was  further  stated  that  William  M.  S. 
Hopkins  on  January  28,  1864,  conveyed  all 
his  right,  title,  and  interest  in  his  faib^s 
estate  to  one  Christopher  Ingle,  in  trust  for 
the  benefit  of  his  wife  Sarah  £.  Hopkina» 
which  fact  had  lately  come  to  the  knowledge 
of  the  complainants  under  circumstances  that 
would  thereinafter  be  set  forth  at  length. 

The  bill  then  alleged  that  in  pursuance  <rf 
the  fraudulent  scheme  before  mentioned  the 
trustees  advertised  the  property  for  sale  at 
public  auction  on  May  10,  1864,  a  copy  of 
which  advertisement  was  annexed.  That 
they  fraudulently  procured  James  Chapman 
to  attend  the  sale  and  bid  on  their  behalf  as 
individuals,  and  that  Chapman  became  the  u 
purchaser  for  them  of  squares  95.  96  and  111 ; 
of  lot  1,  square  94 ;  and  lots  16,  17.  18,  19. 
20,  21,  22,  88.  and  89,  in  square  110;  and 
that  on  May  20,  1864,  OeovRc  W.  and  John 
S.  Hopkins  conveyed  the  property  to  Chap- 
man for  the  consideration  of  one  dollar,  and 
Chapman  reconveyed.  under  the  same  date, 
square  111  to  Gteorge  W.  Hopkins,  as  an  in- 
dividual, for  the  alleged  consideration  of 
$9,098.42,  and  the  other  property  to  George 
W.  and  John  S.  Hopkins,  as  individuals* 
for  the  alleged  consideration  of  $10,842.24, 
all  the  conveyances  being  recorded  Novem- 
ber 16,  1864.  Plaintiffs  averred  that  the 
purchases  by  Chapman  were  for  the  benefit 
of  the  trustees  as  individuals  without  the 
knowledge  or  consent  of  the  plaintiffs. 

It  was  further  charged  that  **  the  said  tnit- 
tees,  in  furtherance  of  their  said  fraudulent 
scheme  to  possess  themselves  individually 
of  the  said  trust  estate  and  brick  buainesa, 
and  in  order  to  give  a  semblance  of  riirht  to 
their  said  fraudulent  conduct,  did.  after  a 
lapse  of  nearly  seven  years  from  the  death 
of  their  testator,  file  in  the  orphans*  court 
of  said  district  'a  first  and  final  account*  of 
what  purported  be  an  *  account  of  the  per- 
sonal estate  of  John  Hopkins,  deceased,  by 
Qeorge  W.  and  John  S.  Hopkins,  executors, ' 
alleged  to  consist  of  the  personal  estate  of 
said  decedent,  of  the  profits  nuide  out  of  tl»e 
brick  business,  and  the  value  of  the  deceased's 
Interest  in  the  firm  of  John  and  George  W. 
Hopkins,  showing  that  there  was  for  distri- 
bution the  sum  of  $22,131.46,  and  these 
plaintiffs  have  caused  diligent  search  to  be 
made  among  the  records  of  said  orphans* 
court  for  the  vouchers  and  papere  on  which 
said  account  was  based,  but  have  not  been 
able  to  find  the  same,  so  as  to  disooyer  In 
what  manner  the  item  of  $14,952.66.  the  pro- 
ceeds of  sale  of  the  half  interest,  waa  OAade 
up,  a  certified  copy  of  which  account  is 
hmwith  filed  and  prayed  to  be  read  aa  a  peit 
of  this  bill ;  and  the  said  truateea.  withooi 
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explaining  the  nature  of  their  trust  or  their 
fraudalent  conduct  in  regard  to  said  sales, 
and  without  actual  notice  to  or  any  personal 
knowledge  of  any  of  these  plaintiffs,  did  ob- 
tain an  order  of  said  court  directing  a  distri- 
bution of  the  sum  of  $2,667.60  to  each  of 
the  children  then  Hying  of  said  John  Hop- 
kins as  heirs- in-law."  The  payment  of  the 
distributiye  shares  under  the  order,  (exceot 

S]  that  allotted  to  William  M.  S.  Hopkins  J 
wts  admitted,  but  the  jurisdiction  of  the 
court  denied,  and  ignorance  of  the  alleged 
fraud  set  up  in  excuse  of  any  estoppel  aris- 
ing from  the  acceptance  of  and  receipts  for 
their  shares. 

Certain  sales  to  bona  fide  purchasers  prior 
to  November  16,  1864,  and  prior  to  Decem- 
ber 22,  1875,  were  referred  to,  and  the  re- 
ceipts of  moneys  therefor.  It  was  then  al- 
leged **  that  the  said  trustee,  George  W.  Hop- 
kins, trustee  as  aforesaid,  died  intestate  on 
the  l^d  December,  1875,  leaying  as  his  only 
diildren  and  heirs- at-law  George  N.  Hop- 
kins; said  defendants,  Elizabeth  B.  Luttrell, 
bom  Hopkins;  Ira  W.  Hopkins,  Mary  E. 
Hopkins,  and  Ck)melius  Hopkins;  that  let- 
ters of  administration  on  bis  estate  were 
granted  to  said  defendants,  L.  Freddie  Hop- 
kins and  Thomas  J.  Luttrell ;  that  said 
George  N  Hopkins  has  since  died,  on  Nov. 
ISth,  1881,  haying  first  deyised,  by  way  of 
executory  devise,  all  his  real  estate  to  said 
defendant  Samuel  0.  Raub,  as  trustee  for 
said  defendant  Bettie  Davenport,  her  heirs 
and  assigns ;  that  the  contingency  on  which 
aaid  devise  was  limited  has  happened,  and 
tLe  equitable  estate  in  fee  simple  is  vested 
in  her,  as  all  of  which  will  more  fully 
appear  by  reference  to  said  will  hereto  an- 
nexed, and  prayed  to  be  read  as  part  of  t^is 
bill ;  that  letters  of  administration  on  said 
George  N.  Hopkins'  estate  were  granted  to 
said  defendant,  Samuel  0.  Raub ;  that  said 
Cornelius  Hopkins  has  since  died,  on  July 
17tb,  1883,  having  devised  his  entire  estate 
as  follows:  One  half  to  said  defendant 
Mary  £.  Hopkins,  one  quarter  to  said  de- 
fendant Elizabeth  B.  Luttrell,  and  one  quar- 
ter to  said  defendant  Ira  W.  Hopkins ;  that 
to  said  Thomas  J.  Luttrell  letters  testamen- 
tary have  been  panted  as  executor  of  said 
Cornelias  Hopkins." 

Partition  proceedings  between  John  S. 
Hopkins  and  the  heirs  of  George  W.  Hop- 
kins, and  between  the  heirs  of  George  W . 
Hopkins,  were  then  set  up,  and  the  sale  by 
John  S.  Hopkin^  of  lots  allotted  to  him  to 
bona  fide  purchasers,  as  also  by  the  heirs  of 
George  W.  Hopkins.  It  was  further  averred 
that  John  S.  Hopkins  died  May  7,  1883. 
leaving  him  survivinff,  his  widow,  Esther 
E.  Hopkins,  and  Bertha  Hopkins,  his  only 
child  and  heir-at-law,   and  that  letters  of 

E9]    administration  on  his  estate  bad  been  grauted 
to  Bertha  Hopkins  as  sole  administratrix. 
The  bill  then  stated : 

"That  these  plaintiffs  do  severally  aver 
that  they  have  within  the  last  past  few  weeks 
disoovered  for  the  first  time  the  following 
dmnnstanoes  in  the  manner  herein  set  out, 
namely,  that  when  the  said  John  S.  Hopkins, 
trostee,  induced  his  brother  and  cestui  que 
'•ntie,  William  M.  8.  Hopkins,  to  convey  to 


him  his  estate,  as  alleged  in  paragraph  eight, 
the  said  John  S.  Hopkins  charged  the  said 
William  that  he  should  not  tell  his  wife, 
the  said  plaintiff  Sarah  E.  Hopkins,  of  his 
havine  niade  such  deed,  and  threatened  him 
that  if  he  did  his  said  wife  would  leave  him 
and  return  to  Baltimore  to  her  father ;  that 
numberless  times  from  that  time  to  the  date 
of  bis  death  the  said  John  S.  Hopkins  in- 
quired of  the  said  William  if  he  had  ever 
informed  his  wife  of  the  conveyance  to  him, 
and  on  every  occasion  urged  him  not  to  do 
so;  that  the  said  William,  being  always 
poor  and  frequently  in  positive  want  for  the 
absolute  necessities  of  life,  was  constantly 
importuning  the  said  John  S.  Hopkins  for 
his  share  of  the  estate  and  waiting  for  a 
division  when  the  said  John  8.  Hopkins  did 
pay  to  the  said  William  at  various  times  in 
all  about  nine  hundred  dollars,  and  put  him 
off  by  alleging  that  he  was  waiting  for  the 
property  to  rise  in  value,  and  when  be  sold 
that  the  said  William  wouldget  his  share. 
At  other  times  when  the  said  William  would 
threaten  to  sue  the  said  John  S.  Hopkins, 
the  latter  would  bluff  him  off  by  such  state- 
ments that  if  be  did  sue  he  would  not  get  a 
cent,  but  that  he  would  give  it  to  his  wife, 
who  had  separated  from  said  William,  and 
that  so  it  was,  by  intimidations,  threats,  and 
promises,  the  said  William  was  always 
waiting  to  the  hour  of  the  death  of  the  said 
John  S.  Hopkins  in  the  hope  that  be  would 
get  his  share  of  the  estate;  that  when  the 
said  John  8.  Hopkins  died  unexpectedly  on 
May  7th,  1883,  and  had  made  no  provision 
for  the  said  William,  the  said  William  be- 
gan to  seek  the  advice  of  counsel  as  to  what 
were  his  rights,  and  after  having  consulted 
several  without  effect,  at  a  considerable 
waste  of  time,  finally  placed  his  case,  about 
the  first  of  February  last  past,  in  the  hands 
of  Samuel  L.  Phillips,  attorney  at  law ;  that 
the  said  attorney  undertook  the  investigation 
of  the  case,  and  discovered  for  the  first  time 
from  living  disinterested  witnesses  that  the 
said  James  Chapman  had  never  paid  one 
dollar  of  consideration  for  said  land,  but 
had  bought  the  same  for  and  on  account  of 
said  trustees,  and  that  the  sale  was  fraudu- 
lent and  void  ;  that  the  said  attorney  discov- 
ered that  the  said  William  had  conveyed  his 
interest  to  said  Ingle  in  trust  for  said  plain- 
tiff Sarah. E.  Hopkins,  his  wife,  and  if  any 
recovery  was  to  be  bad  the  said  Sarah  £. 
Hopkins  should  be  informed  of  her  rights. 
The  said  attorney  thereupon  wrote  a  letter  to 
said  Sarah  E.  Hopkins,  residing  in  Balti- 
more, Md.,  and  who  in  a  day  or  two  after 
its  receipt  came  to  Washington,  called  on 
said  attorney,  and  this  plaintiff  Sarah  E. 
Hopkins,  avers  was  told  for  the  first  time  in 
her  life  on  the  5th  of  Feb'y,  1884,  either  of 
the  conveyance  by  said  "W  illiam  to  said  John 
8.  Hopkins,  or  the  conveyance  of  William 
to  saia  Ingle  in  trust  for  her  benefit,  or  of 
the  fraudulent  practices  of  said  trustees  as 
hereinbefore  set  forth  as  to  the  purchase  of 
said  land,  and  the  said  Sarah  E.  Hopkins 
has  thereupon  authorized  said  attorney  to 
bring  suit  to  enforce  her  rights :  that  in  order 
to  secure  further  information,  if  any  existed, 
the  said  attorney  instructed  the  said  William 
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to  call  on  his  sisters  and  make  an  appoint- 
ment with  them  to  see  him,  said  attorney, 
which  the  said  William  did  do  during  the 
month  of  February  or  March,  1884,  and  at 
which  interview  the  said  William  informed 
these  plaintiffs  Elizabeth  A.  Early,  Mary 
y.  Wailes,  and  Alice  C.  Hall,  of  the  dis- 
coyery  of  witnesses  who  would  testify  that 
the  said  sales  from  said  trustees  to  said 
Chapman  and  said  Chapman  to  said  George 
W.  Hopkins  and  John  8.  Hopkins  Jointly 
and  to  said  George  W.  Hopkins  indiyidually 
were  without  consideration,  fraudulent,  and 
▼old,  as  hereinafter  set  forth,  and  these 
plaintiffs  aver  that  this  was  the  first  time  in 
Uieir  lives  that  they  or  either  of  them  bad 
ever  been  informed  or  in  any  manner  known 
of  said  fraudulent  sales  or  bad  any  reason  to 
suspect  that  the  same  were  not  true  and  bona 
fide ;  that  the  said  attorney  called  March  27th 
last  past  on  these  plaintiffs  Elizabeth  A. 
Early,  Mary  V.  Wailes,  and  Alice  C.  Hall, 
and  said  Emeline  V.  Li  1  bum,  and  they 
severally  aver  that  they  were  informed  by 
said  attorney  for  the  first  time  of  the  partic- 
ulars of  the  fraudulent  practices  of  said 
trustees  in  buying  at  their  own  sales  through 
said  Chapman,  as  hereinbefore  set  forth ;  but 
on  the  contrary  aver  tliat  by  the  assurance 
of  said  trustees  that  the  same  were  bona  fide, 
by  the  suppression  of  the  truth  these  many 
years,  by  the  fact  that  they  were  always  in- 
formed that  the  said  trustees  had  plenary 
power  under  said  will  of  their  father,  by  the 
great  confidence  they  had  in  the  integrity  of 
their  said  uncle,  by  their  incapacity  as 
females,  entirely  unused  to  business,  these 
plaintiffs  Elizabeth  A.  Early«  Mar^r  Y. 
Welles,  Alice  C.  Hall,  and  their  sister, 
Emeline  V.  Lilbum,  have  uncomplainingly 
submitted  to  what  they  have  often  deplored 
as  their  ill  fortune,  while  another  member 
of  the  family,  their  own  brother,  and  his 
daughter,  claiming  through  the  same  ances- 
tors, was  in  possession  of  estates  worth  over 
two  hundred  thousand  dollars;  that  these 
plaintiffs  thereupon  immediately  resolved 
to  enforce  such  rights  as  they  were  entitled 
to,  and  authorizea  said  attorney  to  take  the 
necessary  legal  proceedings ;  that  this  plain- 
tiff William  B.  Hopkins  was  a  child  only 
five  years  of  age  when  said  fraudulent  sale 
was  made,  and  said  plaintiff  Anna  B.  Hop- 
kins was  not  bom  for  nearly  five  years 
afterwards,  and  that  this  plaintiff  William 
B.  Hopkins  on  the  81st  aay  of  March  last 
past,  was  for  the  first  time  in  his  life  in- 
formed of  the  facts  hereinbefore  recited  as  to 
said  fraudulent  conveyances  by  said  trustees 
and  Chapman ;  tlie  said  Anna  B.  Hopkins  is 
still  an  infant  fifteen  years  of  age;  that 
Emeline  V.  Lilbum,  the  grantor  of  this 
plaintiff  Ida  M.  Stone  was  present  on  March 
27  last  past  at  the  interview  of  said  attorney 
with  her  said  sisters,  and  heard  for  the  first 
time  in  her  life  that  the  said  sales  from  said 
trustees  to  said  Chapman  and  bsck  to  said 
George  W.  Hopkins  and  John  8.  Hopkins 
and  George  W.  Hopkins  individually  were 
fraudulent  and  void  for  the  causes  herein 
set  forth ;  and  the  said  plaintiff  Ida  M.  Stone 
docs  aver  that  down  to  said  27th  day  of 
March  the  said  Emeline  V.  Lilbum  kn^w 
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nothing  of  said  fraudulent  practicea  of 
trustees  or  either  of  tton,  tut  on  the 
trary  discovered  the  same  in  the 
hereinbefore  set  forth ;  and  the  said  plainttlf 
Ida  M.  Stone  does  aver  that  she  was  iniormiit 
of  the  same  down  to  April  7,  1884,  m  date 
of  the  conveyance  to  her,  said  plaintiff,  bx 
her  mother,  said  Emeline  Y.  Lilbom. 

**  Whereby,  if  these  plaintiib  shall  prowm 
these  facts  to  the  satisfaction  of  your  hooofr 
able  court,  they  allege  Uiat  they  have  been 
guilty  of  no  negligence  in  the  proeecution  of 
their  rights,  and  are  entitled  to  relief. 

**That  these  plaintiffs  have  been  infoimad 
and  so  aver  that  there  is  yet  unsold  a  large 
portion  of  said  estate  and  in  the  poaocMion 
of  said  defendants,  namely,  sublots  four  and 
six,  in  square  95 ;  subdivision  lots,  4,  6,  6. 
7,  8,  9.  10,  11.  12,  13,  14,  15,  16,  17,  18,  1«, 
20,  21,  22,  23,  24,  25,  26,  27,  28,  89,  and  40. 
in  square  96 ;  subdivision  lots  14  and  15,  im 
square  94 :  and  that  the  same  are  worth  two 
hundred  thousand  dollars,  and  that  the  dis- 
tributive share  of  each  of  these  plaintiffs 
will  amount  to  twenty  thousand  dollars.* 

Complainants  thereupon  prayed  that  ths 
deeds  **  from  said  trustees  to  said  Chapmsa, 
and  from  said  Chapman  to  said  George  W. 
Hopkins  and  John  S.  Hopkins  jointly,  and 
to  said  George  W.  Hopkins  ^ndiviaually, 
may  be  declared  void  and  cancelled,  and 
that  the  said  estate  is  held  by  the  defend- 
ants, as  heirs-at-law  of  said  George  W. 
Hopkins,  on  the  original  trusts  mcDtiooed  la 
said  will  of  John  Hopkins,  deceased.  Tliat 
the  said  estate  may  be  divided,  as  it  was  tlM 
duty  of  said  trustees  to  liave  done.  That  aa 
account  may  be  stated  of  the  sums  reoeived, 
with  interest,  on  all  sales  made  by  said  trus- 
tees or  either  of  them,  or  by  any  of  the  de> 
fendants,  and  also  of  what  these  plaintiflb  or 
either  of  them  received,  wil^  inteiast,  oo 
said  pretended  division,  and  that  these 
plaintiffs  may  be  allowed,  according  to  their 
respective  interests,  their  shares  of  sncfa 
sales,  and  that  such  sums  found  to  be  due 
to  each  of  these  plaintiffs  may  be  declared 
to  be  a  lien  on  the  said  real  estate  respect- 
ively held  by  them,  the  defendants.*  And 
for  ludgment  and  execution,  injonction,  a 
receiver,  and  general  relief.  Answers  ander  ; 
oath  weie  expressly  waived. 

Among  the  exhibits  attached  was  a  copy 
of  tbe  will  of  John  Hopkins,  as  follows, 
omitting  some  formal  ana  immaterial  por- 
tions: 

*^I  give  and  bequeath  my  little  slave  boy     rt 
Frank  to  my  daughter  Victoria  Hopkins,  as     ' 
her  sole  and  absolute  property.  * 

*^l  give  and  bequeath  my  servant  wotnas 
Leah,  aged  about  twenty -seven  years,  and  her 
youngest  child  Robert  and  any  increase  of  : 
said  slave  woman,  to  my  daughter  Alice  as 
her  sole  and  absolute  property.  i 

**I  give  and  bequeath  my  slave  wonas 
Hannah,  and  any  increase  she  may  have,  to 
my  daughter  Elizabeth  A.  Early  as  her  sb- 
solute  property,  on  the  condition  however 
that  the  sum  of  four  hundred  dollars  shall 
be  deducted  from  my  said  daughter's  shsrs 
in  the  final  distribution  as  hereafter  pro- 
vided. 

**I  give  and  bequeath  all  the  rest,   and 
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nddoe  of  my  property  of  eyery  description, 
rati,  personal  and  mixed,  situate  and  being 
in  the  District  of  Columbia  or  elsewhere,  to 
BUT  brother  Qeorge  W.  Hopkins,  and  my  son 
Joon  S.  Hopkins,  and  the  suryiyor  of  them 
and  the  heirs,  executors,  administrators  and 
asi^n^  of  such  suryiyor.  In  trust  neyerthe- 
leis  and  to  and  for  the  uses  and  upon  the 
trusts  following  and  none  other,  that  is  to 
•ty: 

**To  carrr  on  the  brick-making  business 
as  now  oondacted  by  my  said  brother  George 
W.  Hopkins  and  myself  in  Washington  city, 
D.C.,  said  business  to  be  under  the  direction 
of  my  said  brother  George  \V.  Hopkins  as- 
aiitea  by  my  said  son  John  8.  Hopkins  as 
clerk,  for  which  he  is  to  reoeiye  a  regular 
stated  salary. 

''To  receiye  tkd  rents,  profits,  issues  and 
income  of  said  etteXe,  and  of  said  business, 
or  my  portion  thereof,  and  to  apply  the  same 
first  and  immediately  without  waiting  for 
the  year  allowed  by  law  to  expire,  to  the 
payment  of   my  funeral  expenses,  and  all 
my  just  debts,   which  are  few,  next  to  a 
reasonable  and  proper  pay  or  salary  to  my 
nid  son,  John  8.  Hopkins,  as  clerk  in  said 
husiness  at  the  kiln,  said  pay  to  be  sufficient 
for  the  reasonable  and  pro^r  maintenance 
of  my  said  son  and  his  family,  and  then  to 
the  proper  and  reasonable  expenses  and  sup- 
poft  of    my    family    (including   my    said 
daughter  Elizabeth  A.  Early  and  her  daugh- 
ter) as  it  now  exists,  and  the  education  of 
the  younger   members   thereof:     And   the 
1^    larplus  of   such  rents,  issues,  profits  and 
^    income,  1/  any,  shall  be  from  tune  to  time 
(after  the  payments  from  time  to  time  as 
aboye.^  inyested  by  my  said  trustees  as  here- 
after stated,  or,  may  from  time  to  time  in 
such  sum  or  sums  adyanced  by  my  executors 
and  trustees  as  they  may  in  uieir  discretion 
deem  fit  to  such  of  my  children  as  my  said 
trustees  and  executors  may  think  really  need 
and  deserye ;  it  such  sums  so  adyanced  to  be, 
without  interest,  deducted  from  the  share  or 
shares  of  the  child  or  children  receiying  the 
said  adyances,  in  the  final  distribution  of 
my  estate  as  hereafter  proyided :    And  upon 
further  trust  that  my  said  trustees  shall 
(where  in  their  iudgment  a  sale  of  the  real 
property  owned  oy  me  and  my  said  brother 
George  W.  Hopkins,  or  any  part  thereof,  or 
of  the  brick-kilns  and  the  materials  or  im- 
p^.ements  thereunto  belonging,  or  of  said 
business  is  essential  or  necessary  for  any  cause 
whatever  or  would  be  adyantageous)  sell  and 
dispose  of  at  public  or  private  sale,  at  such 
time  or  times  after  such  notice  and  upon  such 
t«nns  as  they  may  deem  most  for  the  interest 
of  my  estate,  and  by  proper  conveyances 
convey  the  same  to  the  purchasers  who,  hav- 
ing paid  his  or  her  purchase  money  to  my 
ttid  executors,  shall  be  under  no  obligation 
to  see  to  the  application  thereof  under  the 
^nut  of  this,  my  will,  nor  answerable  for 
the  misapplication  of  the  same :    And  upon 
further  trust  that  the  proceeds  of  any  such 
s&la,  as  well  as  the  surplus  proceeds  or  in- 
<^oine8  as  hereinbefore  stated,  if  any  there 
be,  shall  be  by  my  said  trustees  reinvested 
^  such  safe  and  profitable  securities  as  to 
^7  said  trustees  shall  seem  best,  whether 
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the  same  be  in  real  estate,  mortgages,  deeds 
of  trust  or  stocks,  subject,  howeyer,  to  the 
priyilege  of  advances  as  already  giyen  and 
stated,  of  which  the  said  trustees  are  alone 
to  Judffe :  And  upon  further  trust  that  upon 
the  amyal  of  my  daughter  Alice  to  the  age 
of  eighteen  years,  which  will  occur  on  or 
about  the  first  day  of  May,  eighteen  hundred 
and  sixty-four,  my  estate  of  every  kind  shall 
be  diyided  by  my  said  trustees  and  executors 
among  my  children,  deducting  ^m  the 
share  of  each  child  in  such  diyision  the 
amount  of  such  advances  so  as  aforesaid  made 
to  him  or  her,  and  deducting  from  the  share 
of  my  said  daughter  Elizabeth  A.  Early, 
the  sum  of  four  hundred  dollars  for  the  fssKi 
slaves  aforesaid  bequeathed  to  her,  provided,  ^  ^ 
however,  that  no  deduction  is  to  be  made  in 
such  final  division  from  the  shares  of  those 
children  now  at  home  and  remaining  there 
as  of  my  family  (nor  from  the  share  of  my 
said  daughter  Elizabeth  A.  Early  for  the 
board  and  maintenance  of  her  said  daughter 
Mary),  for  any  amount  advanced  for  Uie 
support  of  the  family  for  the  education  of 
Alice ;  and  in  further  trust  that  my  daughter 
Alice's  portion  in  such  division  shafl  be 
held  and  taken  by  my  said  trustees  in  trust 
for  her  until  her  arrival  at  the  aee  of  twenty- 
one  years,  or  her  marriage,  and  the  interest 
of  her  share  until  the  happening  of  either 
eyent  shall  be  paid  towards  her  support  and 
comfort;  and  upon  her  arrival  at  uie  age  of 
twenty-one  years,  or  her  marriage,  her  por- 
tion shall  be  paid  or  delivered  at  once  to  her 
in  such  manner  as  my  said  trustees  shall 
think  most  for  her  interest,  and  in  case  of 
her  death  before  marriage  or  becoming  o^ 
the  age  of  twenty  one  years,  her  said  uiara 
be  divided  equally  among  the  rest  of  my 
children. 

**  And  upon  further  trust  that  the  respective 
shares  of  my  sons  Isaac  and  Levin  shall  also 
be  taken  and  held  by  my  said  trustees  in 
trust  for  said  sons  Isaac  and  Levin  or  be  paid 
over  to  them  by  installments,  or  in  whole, 
or  retained  and  the  interest  paid  them,  as  in 
the  Judgment  of  my  said  trustees  may  seem 
best  and  most  for  the  interest  of  my  said 
sons  Isaac  and  Leyin. 

''I  wish  and  direct  that  in  the  diyision  of 
my  estate  as  aforesaid,  such  of  my  slaves  as 
have  not  been  hereinbefore  bequeathed,  shall 
be  appraised,  by  agreement  among  my  child- 
ren, by  my  said  trustee,  or  by  disinterested 
persons  elected  by  said  trustee,  and  that  my 
children  shall  each  select  for  herself  or  him- 
self the  slave  or  slaves  they  may  each  desire, 
or,  if  that  cannot  be  done,  that  the  distribu- 
tion of  such  slayes  among  my  children  be  by 
lot,  and  that  the  amount  of  the  appraisement 
of  such  slaves  so  selected  or  drawn  shall  be 
so  much  of  the  share  of  the  child  so  select- 
ing or  drawing.  I  wish  and  direct  that  my 
slaves  shall  not  be  sold  out  of  the  family 
before  such  final  division  of  my  estate  nor 
after  such  diyision  by  the  children  to  whom 
they  may  be  respectively  allotted  in  such  [236] 
diyision,  unless  for  grossly  improper  conduct 
or  insubordination.  I  greatly  desire,  as  al- 
ready stated,  that  my  family  shall  remain 
as  it  now  is,  without  change  or  modification 
or  sale  or  yaluation  of  the  xumiture  or  slaves 
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until  the  said  diyision  of  my  estate,  and 
that  it  shall-  until  then  be  supported  by  the 
brick-kiln  business  as  though  I  were  Hying, 
and  as  I  belieye  the  squares  and  lots  of 
ground  owned  by  mv  brother  George  and 
myself  is  now  and  will  continue  to  increase 
in  value,  I  desire,  if  possible,  tliat  said  land 
may  be  kept  unsold  and  undiyided  until  as 
above  stated,  as  it  will  thus  be  ^rreatly  to 
the  advantage  of  my  family ;  but  as  circum- 
stances, now  unforeseen,  may  make  a  change 
necessary  or  desirable,  I  cheerfully  trust  in 
the  prudence  and  discretion  of  my  said  trus- 
tees, and  I  give  them  full  power  as  above  to 
exercise  their  judgment  as  circumstances 
may  arise,  making  it  proper  to  dispose  of 
said  land  and  business,  or  to  change  and  alter 
the  same,  believing  that  they  will  have  the 
comfort  and  welfare  of  my  family  and  their 
relatives  much  at  heart. 

''Lastly,  I  hereby  nominate  and  appoint 
my  said  brother,  George  W.  Hopkins,  and 
my  said  son,  John  8.  Hopkins,  executors  of 
this  my  last  will  and  testament,  hereby  re- 
voking and  annulling  all  othe.;  wills  here- 
tofore made.  ** 

Also  the  advertisement  cf  the  sale  of  May 
10,  1864: 

''By  Jas.  C.  McGuire  &  Co.,  Auctioneers. 

"  Executors  Sale  of  Valuable  Brick  Yard 

and  Appurtenances. 

"The  whole  square*  No.  Ill,  with  tine 
brick  residence  and  out- buildings,  large 
number  of  lots,  some  of  them  improved  with 
frame  dwelling-houses,  together  with  the 
machinery,  material,  and  implements  for  the 
manufacture  of  bricks.  On  Tuesday  after- 
noon, May  10th,  at  8  o'clock,  on  the  prem- 
ises, we  shall  sell  the  whole  of  squares  Nos. 
05  and  06,  in  the  northern  part  of  the  First 
Ward,  on  Twentieth  street  west,  known  as 
'  Hopkins'  brick  yard. '  which  is  believed  to 
be  one  of  the  beist  located  in  the  District, 
having  both  Georgetown  and  Washington 
for  a  market,  an  abundance  of  fine  clay,  brick 
and  tempering  sheds,  kilns,  offices,  and  all 
necessary  outfit  for  a  first-class  brick  yard. 
The  yard  will  be  worked  until  the  day  of 
sale. 

**  Immediately  after  we  will  sell  the  stock 
of  horses,  mules,  carts,  wheel -barrows, 
^u??7«  moulds,  sieves,  sand,  etc.,  etc.  ; 
also  the  whole  of  square  No.  Ill,  formerly 
the  residence  of  Colonel  Eaton,  fronting  re- 
spectively on  Connecticut  avenue.  20th  street 
north,  Q  and  R  streets,  and  10th  street  west, 
improved  by  a  large  brick  dwelling-house 
and  back  buildings,  carriage-houses,  stab- 
ling, etc.,  etc.,  the  whole  enclosed  and  beau- 
tified with  fruit  and  ornamental  trees  and 
shrubbery. 

-Also— 

'•Lots  No.  8.  0,  10,  15,  16,  17,  18.  10,  20, 
21,  and  24,  in  subdivision  of  square  No.  110, 
fronting  each  on  20th  street,  between  R  and 
T  streets 

"Loto  86.  87,  88,  80,  42,  48,  44,  and  45.  in 
same  square,  fronting  on  10th  street  west  be- 
tween K  and  T  streets.  Four  of  the  latter 
are  improved  each  with  a  small  frame  dwell* 
ing-house,  and  will  be  sold  separately. 

"Also— 

"The  whole  of  square  No.  04,  fronting  re- 

140 


spectively  on  Massachusetts  avenue,  20ih  and 
21st  streets  west  and  north,  Q  street,  with 
the  improvements,  consisting  of  one  large 
frame  stable  and  sheds,  two  small  frame 
houses,  and  an  office. 

"Terms  of  sale:  One  third  cash,  the  re- 
mainder in  6,  12,  and  18  months,  with  in- 
terest, secured  by  a  deed  of  trust  on  ihe 
premises.  All  conveyancine,  including  rev- 
enue stamps,  at  the  cost  of  the  purdiaser. 

"  A  cash  payment  on  each  piece  of  real  es- 
tate will  be  required  at  the  time  of  sale. 
Geo.  W.  Hopkins, 
John  8.  Hopkins,  Eseeeutort. 
Jas.  McGuibe  &  Co.,  Atict's. 

"  (Chron.  &  Star. ) " 

A  copy  of  the  "  first  and  final  account  of 
George  W.  and  John  8.  Hopkins,  executors 
of  John  Hopkins,  deceased,  the  requisite 
legal  notice  liaving  been  given,"  was  also 
annexed,  and  other  exhibits. 

Defendant  Davenport  answered,  setting  up, 
among  other  things,  the  death  of  the  child 
referred  to  in  the  will  of  George  N.  Hop- 
kins, and  the  conveyance  of  the  real  estate 
therein  named  to  her  by  defendant  Samuel  r* 
C.  Raub,  as  to  whom  the  bill  was  taken  as 
confessed. 

The  answers  of  defendants  Bertha  Ham- 
mond, Esther  E.  Hopkins,  Elizabeth  B. 
Luttrell,  Ira  W.  Hopkins,  Mary  £.  Hopkins* 
and  Thomas  J.  Luttrell  were  duly  filed, 
denying  specifically  the  different  allegations 
of  fraud.  They  admitted  that  Chapman  pur- 
chased for  the  benefit  of  the  trustees,  and 
one  of  them,  but  with  the  knowledge  and 
acquiscence  of  all  parties  interessted;  and 
the  circumstances  in  reference  to  the  sale 
were  thus  set  forth  in  the  answer  of  Bertha 
Hammond : 

"Further  answering,  on  information  and 
belief,  the  matters  alleged  in  the  three  fore- 
going paragraphs.  I  say  that  the  said  George 
W.  Hopkins  and  the  testator.  John  Hopkins, 
were  partners  in  trade  for  yeare  before  the 
death  of  the  latter,  and  that  their  business 
consisted  in  the  manufacture  of  bricks*  and 
that  the  property  mentioned  was  purcbaacd 
in  the  years  1840.  1854,  and  1855  for  the  par- 
poses  of  their  said  business  and  used  for 
such  purposes,  so  far  as  required,  until  the 
death  of  the  said  John  Hopkins,  and  after- 
wards, in  pursuance  of  the  provisions  of  bis 
last  will  and  testament,  until  the  youngest 
child,  Alice,  had  attained  the  age  of  'eighteen 
years,  which  event  occurred  in  April,  1864; 
that  until  such  time  the  business  of  brick- 
making  had  continued  as  before  the  death  of 
the  testator  in  pursuance  of  the  provisions  of 
his  will,  but  under  the  authority  thereby 
conferred  it  had  been  necessary  to  dispose  of 
some  few  pieces  of  ground,  the  purchase- 
money  whereof  was  duly  accounted  for ;  that 
upon  the  happening  of  such  event,  the  pe- 
riod fixed  by  the  will  for  the  division  of  the 
estate,  the  children  of  the  said  testator  were 
eager  to  obtain  their  respective  shares  of  the 
estate ;  that  it  was  well  known  to  all  the  siiid 
children  that  the  said  George  W.  Hopkins 
and  John  8.  Hopkins  proposed  to  continue 
the  said  business,  and  to  that  end  to  pur- 
chase the  necessary  parcels  of  mond  at  the 
prices  at  which  the  same  should  sell  at  pub- 
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He  auction ;  that  the  said  children  were  not 
only  willing  but  desirous  that  the  business 
should  be  continued  and  the  necessary  pur- 
chase made,  their  only  interest  being  in  ob- 
391  taining  the  best  prices;  that,  in  order  to 
obtain  such  prices,  the  whole  title  to  the 
property  was  sold,  as  well  the  interest  of  the 
nid  George  W.  Hopkins  as  of  the  testator ; 
that  the  said  sale  was  of  the  property  in  sep- 
arate parcels  and  was  in  all  respects  fairly 
conducted,  and  that  the  prices  obtained  were 
the  full  Talue  of  the  property ;  that  the  said 
Oeorffe  W.  Hopkins  and  John  S.  Hopkins 
bought  with  full  knowledge  and  consent  of 
the  said  children  and  duly  accounted  for  the 
purchase* money ;  that  at  the  time  of  the  sale 
the  property,  except  where  the  residence  of 
George  W.  Hopkins  stood  in  square  111,  was  a 
common,  the  streets  of  the  city  not  having 
been  opened,  and  the  kilns  for  burning  brictS 
standing  on  square  94 ;  that  there  were  no 
circumstances  of  suppression  or  concealment, 
but  the  deed  to  James  Chapman,  placed  upon 
record,  on  its  face  showed  only  a  nommal 
consideration,  and  that  all  parties  interested 
well  knew  that  said  Chapman  bought  for  the 
benefit  of  the  said  George  W.  Hopkins  and 
John  8.  Hopkins,  and  that  the  latter,  after 
the  said  purchase,  continued  the  said  busi- 
ness with  the  knowledge  and  acquiescence 
of  the  said  children  of  the  testator  until  the 
death  of  the  said  George  W.  Hopkins,  in 
1875. » 

The  answers  averred  that  the  account  of  the 
trustees  and  executors  was  properly  settled 
in  the  orphans*  court,  and  pleaded  in  bar  the 
order  of  that  court  carried  into  execution  by 
the  parties  interested.  The  matters  in  ex- 
cuse of  laches  were  denied,  and  the  great 
length  of  time,  the  death  of  parties  and  wit- 
nesses, the  increase  in  value  of  the  property, 
and  other  circumstances,  were  set  up  as  an 
equitable  bar. 

July  8,  1884,  an  amendment  was  filed  as 
to  para^^phs  ten  and  thirteen  of  the  bill. 
These  amendments  alleged  pre-arrangement 
to  prevent  competition,  and  that  squares  95 
ana  96  were  offered  and  sold  as  an  entirety 
sod  Uiereby  brought  a  price  far  below  what 
they  would  have  brought,  if  advertised  to 
be  sold  and  sold  in  lots ;  that  the  time  was 
onpropitious  for  a  sale,  etc,  etc.  ;  and  that 
the  trustees  had  appropriated  to  themselves 
part  of  the  personal  property  belonging  to 
the  brick-kiln  business.  And  notice,  either 
actual  or  constructive,  of  the  proceedings  in 
the  orphans'  court  was  denied. 

These  amendments  were  answered  by  the 
S40]  principal  defendants  and  the  allegations  de- 
nied, the  defenses  reiterated  and  the  want  of 
explanation  of  laches  set  up. 

June  4,  1885,  paragraph  thirteen  of  the 
original  bill  was  again  amended  by  charging 
that  the  order  of  settlement  :tnd  distribution 
of  the  orphans'  court  was  fraudulently  ob- 
tained, in  that  neither  of  the  trustees  made 
known  to  the  court  the  nature  of  their  trust, 
if  the  accounts  included  the  proceeds  as 
well  as  the  sales  of  the  real  estate,  nor  in- 
formed the  court  of  their  fraudulent  conduct 
in  regard  to  the  sales,  nor  that  any  notice, 
either  actual  or  constructive  had  b^n  given 
the  complainants  of  the  settlement  and  dis- 
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tribution  of  the  estate ;  aod  prayed  that  the 
order  of  distribution  might  be  disregarded 
and  set  aside  and  distribution  made  of  the 
estate  as  by  law  it  should  be.  and  the  defend- 
ants be  prohibited  from  availing  themselves 
of  the  fraudulent  settlement  and  distribu- 
tion. Paragraph  sixteen  was  also  amended 
by  adding  that  the  trustees  failed  to  account 
for  the  sale  of  lots  12,  18,  14.  15,  25,  26,  29, 
and  40,  of  square  110,  and  had  sold  and 
fraudulently  paid  over  to  George  W.  Hop- 
kins one  half  of  the  proceeds  of  lots  8,  4, 
and  5,  in  square  67. 

The  principal  defendants  answered  these 
amendments  and  traversed  their  allegations. 
They  admitted  the  sale  of  the  lots  in  square 
110.  which  were  made  before  May  10,  1864, 
and  averred  that  the  proceeds  had  been  ac- 
counted for.  They  further  averred  that  lots 
8,  4,  and  5,  in  square  67,  belonged  to  Qeorge 
W.  and  John  8.  Hopkins  in  common ;  that 
the  said  George  W.  and  John  S.  Hopkins 
were  partners  in  the  brick-making  business 
prior  to  1858,  and  that  these  lots  were  acquired 
for  the  purposes  of  said  business,  and  were 
so  used  by  them,  and  that  the  proceeds  of 
sale  were  duly  accounted  for.  Replications 
to  all  the  answers  were  filed.  The  cause 
came  on  to  be  heard  in  special  term  before 
Mr,  Jtiitiee  Merrick,  and  the  bill  as  amended 
was  decreed  to  be  dismissed,  with  costs.  The 
opinion  appears  in  the  record. 

On  appeal,  the  court  in  general  term  re- 
versed the  decree  of  the  special  term,  and 
adjudged  that  the  sales  to  Chapman  of  May 
10,  1864.  were  fraudulent  and  void,  and  that 
the  deeds  from  the  trustees  to  Chapman  and 
from  Chapman  to  George  W.  and  John  8. 
Hopkins  as  individuals,  and  the  ^eed  from 
Chapman  to  George  W.  Hopkins  Itidivida- 
ally,  were  null  and  void,  and  that  the  same 
be  set  aside.  It  was  further  adjudged  that 
the  title  of  the  defendants  to  the  real  estate 
remaining  unsold  should  be  divested;  and 
that  the  defendants  should  account  to  the 
complainants  before  the  auditor  for  the  pur- 
chase moneys  arising  from  all  sales  made  by 
the  trustees  of  portions  of  the  real  estate 
bought  through  Chapman,  with  interest; 
and  also  for  the  purchase  moneys  arising 
from  all  sales  made  by  the  defendants ;  and 
also  for  all  rents  and  profits  received  by  the 
defendants.  In  the  account  the  one  half  of 
the  proceeds  of  the  sale  of  lots  8,  4,  and  5, 
square  67,  received  by  George  W.  Hopkins, 
with  interest  from  June  18,  1872,  was  directed 
to  be  included.  And  the  decree  provided 
for  a  partition  or  sale  of  the  unsold  real 
estate  with  directions  to  the  auditor  as  to  the 
mode  of  dividing  the  proceeds,  if  a  sale 
should  take  place. 

From  this  decree  the  defendants  and  each 
of  them  prayed  an  appeal  to  this  court, 
which  was  allowed. 

It  appeared  from  the  evidence  that  Qeorge 
W.  Hopkins  and  John  Hopkins  were  brothers 
and  copartners  in  the  business  of  manufactur- 
ing bricks,  and  for  the  purposes  thereof  ac- 
quired and  used  certain  squares  of  ground  in 
Uie  city  of  Washington,  on  which  there  were 
clay  deposits.  As  early  as  1846  they  carried 
on  the  business  on  square  67,  and  in  July, 
1849,  purchased  squares  Nos.  94,  95,  and  99 
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at  a  cost  of  between  one  and  two  cents  per 
square  foot.  Their  office  and  stable  were  on 
squiire  No.  94  and  tbeir  kilns  and  drying 
sheds  on  pquares  Nos.  95  and  96.  August 
9,  1854,  they  purchased  square  111,  on  which 
was  a  brick  dwelling-house,  at  the  price  of 
five  cents  per  square  foot;  and  on  December 
27,  1855,  square  110  at  two  cents  per  square 
foot.  By  the  deeds  for  these  squares  the 
property  was  conveyed  to  the  grantees  in  fee 
simple  as  tenants  in  common.  Inmiediately 
after  the  purchase  of  square  111,  Gteorge  W. 
Hopkins  moved  into  the  dwelling-house 
thereon  and  resided  there  until  his  death  in 
1875.  On  the  27th  of  November,  1858,  John 
Hopkins  died,  leaving  the  last  will  and 
testament  attached  to  the  bill,  which  was 
duly  admitted  to  probate  by  the  orphans' 
court  December  4,  1858 ;  and  George  W.  and 
John  8.  Hopkins  qualified  thereunder  as 
executors,  December  14,  and  the  business 
was  conducted  as  before. 

The  family  of  John  Hopkins  consisted  of 
nine  children,  one  of  whom.  Levin,  died  in 
1868,  unmarried  and  intestate,  and  his  sliare 
devolved  upon  the  other  children ;  so  that 
when  Alice  attained  the  age  of  eighteen,  on 
April  18,  1864,  the  estate  of  John  Hopkins 
was  represented  by  the  eight  surviving 
children,  his  devisees  and  next  of  kin.  His 
estate  consisted  mainly  of  his  undivided 
moiety  of  squares  94,  95,  96,  110,  and  111. 

On  September  16,  1859,  George  W.  Hop- 
kins in  his  own  right,  and  he  and  John  S. 
Hopkins  as  executors,  made  a  subdivision  of 
the  original  lots  in  square  110,  and  subse- 
quently sold  at  different  times  a  number  of 
tlie  subdivision  lots.  On  April  13,  1864, 
there  were  unsold  in  this  square  the  follow- 
ing lots:  8,  9.  10,  16,  16,  17,  18,  19,  20, 
21.  24,  86.  87,  88,  89.  42,  48,  44,  and  45. 
John  Hopkias  resided  In  Georgetown  at  the 
time  of  his  death,  and  his  children  or  some 
of  tbero  continued  to  reside  there  until  1862, 
when  they  removed  to  the  dwelling-house 
on  square  111  occupied  by  their  uncle  George 
W.  Hopkins.  When  Alice  attained  the  age 
of  cijrhteen.  the  seven  other  children  were 
of  about  the  following  ages:  Isaac  H.,  40; 
Elizabeth  A.  Early,  89;  John  8.,  87;  £me- 
line  V.  Lilbum  86;  George  Washington, 
35;  William  M.  8.,  88;  Mary  V..  26.  Mrs. 
Lilbum  lived  in  8t.  Mary's  County,  Mary- 
land, and  Elizabeth  A.  Early,  Mary  Vic- 
toria, Alice  C,  John  8.  and  Isaac  H. 
Hopkins  lived  with  their  uncle,  George  W., 
William  M.  8.  and  George  Washington  lived 
elsewhere  in  Washington.  Mary  subse- 
quently married  one  Wailes,  and  Alice  one 
James  R.  Hall. 

Under  the  will,  upon  the  arrival  of  Alice 
at  the  a^e  of  eighteen  years  the  estate  was 
to  be  divided,  and  in  order  to  do  this  it 
seems  to  have  been  deemed  advisable  to  sell 
the  undivided  moiety  of  the  real  estate.  The 
other  undivided  moiety  belonged  to  George 
W.  Hopkins,  and  the  trustees  and  executors, 
instead  of  selling  one  moiety,  advertised  and 
sold  the  whole  interest  in  the  property,  as 
well  that  owned  by  George  W.  as  that  owned 
by  the  estate.  The  advertisement  bears  date 
the  20th  of  April,  1864,  and  advertises  the 
sale  at  public  auction  for  the  10th  of  May 
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following.    This  advertisement  his  already 
been  set  forth,  and  under  it  squares  95  and 
u  as  ** Hopkins*  brick  yard,"  were. 


96,  known 

with  the  outfit,  advertised  to  he  sold  as  a 
whole,   as  was  also  square   111   with    the 
dwelling-house    and    other    improvenaent& 
At  the  sale  the  trustees  purchased  the  squares 
95  and  96  at  4  cents  per  square  foot ;  lot  No. 
1  in  square  94  at  10  cents  per  square  foot ; 
and  lots  16,  17,  19,  20,  22,  and  89  in  square 
110  at  8i  cents  per  square  foot.    George  W. 
bought  square  111  at  9  cents  per  square  foot. 
These   purchases   were  made   through    one 
James  Chapman,  who  acted  on  behalf  of  the 
purchasers.     Lot  6  in  square  94  was  sold  to 
August  Miller  at  18  cents  per  square  foot; 
lots  2,  8,  and  4,  at  lOi  cents ;  and  lot  5  at  14 
cents.     Lots  8  and  9  in  square  110  were  sold 
to  James  L.  Roche  at  11  cents  per  square  foot ; 
lots  10  and  24  to  Joseph  Gawler  at  10  cenu ; 
lots  36  and  87,  with  improvements,  at  $2M> 
apiece ;  lots  41,  42,  48,  and  44  to  W.  C.  Long- 
streth  at  6|  cents  per  sc^uare  foot.     On  May 
20,  1864,  the  property  in  question  was  con- 
veyed by  the  trustees  to  James  Chapman,  and 
he  on  the  same  day  conveyed  to  George  W. 
and  John  8.  Hopkins  the  squares  and  lots 
purchased  by  them  jointly,  and  to  George  W. 
the  square  purchased  by  him  alone.     The 
deeds  were  recorded  November  16,  1864.     The 
consideration  in  Uie  conveyance  to  Chapman 
was  meiely  nominal,  one  dollar,  while  the 
considerations  in  the  deeds  from  him  recite  as 
paid  by  the  grantees  the  price  for  which  the 
property  was  purchased  at  the  sale.     On  Au- 
gust 28,  1864,  the  orphans'  court  passed  an 
order  appointing  September  18,  1864,  as  the 
time  for  the  final  settlement  and  distribution 
of  the  personal  estate  of  the  testator,  and 
notifying  his  devisees  and  heirs  to  attend  the 
court  on  that  day.    The  copy  of  the  order 
was  published  in  accordance  with  tha  direc- 
tion of  the  court  in  the  National  Inteiiigenoer 
nine  times,  commencing  August  24  ana  end- 
ing September  12,  1864. 

It  appears  by  the  minutes  of  the  court  that 
on  March  28,  1865.  the  register  of  wills  re- 
ported to  the  court  the  first  and  final  account 
of  the  executors,  and  the  same  was  approved 
and  passed  by  the  court,  apd  it  was  <udered 
that  **tbe  executors  aforesaid  make  distribu- 
tion of  the  assets  in  hand  to  the  heirs  in  so-  [f  4^ 
cordance  with  the  provisions  of  the  will  of 
the  deceased."  This  account  treated  the 
moiety  of  the  proceeds  of  the  sale  of  the  real 
estate,  including  the  sale  of  May,  1864,  as 
partnership  property  to  be  accounted  for  in 
the  orphans*  court  as  personalty.  In  the  ac- 
count the  executors  charged  themselves  with 
the  amount  of  the  inventory,  a  policy  of  in- 
surance, certain  sums  paid  for  slaves  eman- 
cipated in  the  District,  and  some  items  ot 
interest,  etc.  The  debit  account  amounted 
to  $24,165.59,  and  contained  this  item: 
"And  with  this  amount,  being  one  half  the 
earnings  of  firm  of  J.  &  G.  W.  Hopkins  ia 
conducting  the  brick  kiln,  owned  in  part  by 
deceased,  from  the  day  of  his  death  to  date 
of  rendering  this  account,  first  deducting  the 
expenses  of  the  family  of  deceased  and  other 
expenses,  directed  bv  the  will  of  said  de- 
ceased to  be  defrayed  out  of  said  earnings, 
and  also  the  value  of  deceased's  interest  ia 
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laid  firm,  as  per  affldarit  filed  with  vouch- 
es, $14,952.66.**  The  credits  amounted  to 
$2,024.18.  No  commissions  were  charged, 
and  the  balance  shown  was  $22»  181.46.  This 
was  followed  by  a  distribution  account, 
which,  after  deducting  $8  fees  from  the  bal- 
ance $22,131.46,  and  $782.60  paid  out  on 
specific  legacies,  there  was  left  $21,840.86, 
which  was  distributed  among  the  eight  sur- 
Tivin^ children  of  the  decedent,  namely: 
Isaac  j9.  Hopkins,  John  8.  Hopkins,  Eliza- 
beth A.  Earlv,  George  W.  Hopkins,  Wil- 
liam M.  S.  Hopkins,  Emellne  V.  Li  1  bum, 
Mary  Y.  Hopkins,  and  George  W.  and  John 
8.  Hopkins  in  trust  for  Alice  C.  Hopkins, 
being  the  sum  of  i2,667.60|  each.  Iliis  ac- 
count was  filed  and  recorded  March  28,  1865, 
and  passed  by  order  of  court. 

The  affidavit  and  youchers  mentioned  do 
not  appear  in  the  record,  and  it  is  said  that 
after  diligent  search  they  cannot  be  found. 
Within  a  few  days  after  the  passage  of  the 
order  distribution  was  made,  and  the  receipts 
of  the  different  parties  entitled  were  deliv- 
ered by  the  executors  to  the  register  and  by 
him  recorded.  The  share  of  William  M.  S. 
was  receipted  for  by  John  8.  ;  the  share  of 
Alice,  receipted  for  by  the  executors,  was  by 
them  held  in  trust  until  she  attained  the  age 
of  twenty-one,  and  was  afterwards  paid  to 
her  and  her  husband.  After  the  sale  of  May 
10.  1861  George  W.  and  John  8.  Hopkins 
carried  \q  the  brick-making  business  on 
1151  squares  Kos.  05  and  96,  and  Tot  one,  sauare 
M,  until  as  late  as  1878,  and  probably  as 
1875,  when  George  W.  died.  After  his  death 
John  SL  filed  a  bill  for  the  partition  of  the 
property  owned  in  common,  the  other  lots 
purchased  in  common  havine  been  sold,  and 
by  the  decree  of  the  court  below  of  February 
27,  1877,  i»ts  1,  2,  8,  4  and  6,  in  square  95, 
and  lots  5,  6,  7,  8,  0  and  10  and  11  in  square 
96  were  allotted  to  him  in  severalty.  Lot 
one  in  square  94.  and  lot  6  in  square  95,  and 
lots  1.  2,  8,  4,  12,  13,  14,  15  and  16  in  square 
96,  were  allotted  to  the  heirs  of  George  W. 
Hopkins.  Thereafterwards  the  children  and 
beirs-at-law  of  George  W.  filed  a  bill  for  the 
payment  of  his  debts  and  for  a  partition  of 
the  property  allotted  to  them  in  the  first  suit, 
and  also  of  square  111,  where  he  resided  un- 
til his  death,  and  a  decree  was  rendered  in 
which  a  part  of  the  property  was  sold  for 
the  payment  of  debts,  and  the  remainder  al- 
lotted to  the  heirs-at-law  in  severalty. 
Nearly  all  of  the  lots  thus  allotted  had  been 
sold  when  the  bill  In  this  case  was  filed. 
John  S.  Hopkins,  the  other  trustee,  died  in- 
testate May  7, 1883.  He  left  a  widow,  Esther 
£.  Hopkins,  and  an  only  child  and  heir-at- 
law.  Bertha  Hopkins,  who  was  at  tliat  time 
25  yean  of  age.  After  the  partition  between 
John  S.  and  the  heirs*at-law  of  George  W., 
John  S.  built  a  row  of  houses  on  the  lots  in 
square  96  at  a  considerable  cost.  None  of 
the  property  allotted  to  him  in  the  partition 
•nit  was  sold  by  him  prior  to  his  death,  ex- 
cept Uie  east  put  of  square  95. 

As  already  stated,  George  W.  and  John 
Hopkins  in  1846  carried  on  their  business  on 
square  07,  and  in  1869,  after  the  death  of 
John  Hopkins  a  deed  was  made  by  Charles 
S.  Mix  to  George  W.  Hopkins  and  John  8. , 
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as  executors  and  trustees,  for  lots  8,  4,  and 
5  in  said  square.  These  lots  were  sold  and 
conveyed  by  the  executors  and  trustees,  June 
18,  1872,  for  $6,784,  and  of  these  proceeds 
Georffe  W.  received  one  half  as  copartner,  or 
$3, 8J^«  and  the  other  half  was  paid  over  to 
the  beneficiaries  entitled,  who  duly  receipt^ 
for  their  respective  shares  in  full  of  all  de- 
mands to  date.  The  share  of  George  Wash-  [2^6] 
ington  Hopkins  was  receipted  for  by  Mary 
A.  Hopkins,  his  administratrix. 

June  20,  1860,  William  M.  8.  conveyed  in 
fee  simple  all  his  interest  in  his  father's  es- 
tate to  his  brother  John  8.  for  the  considera-  ; 
tion,  as  expressed  in  the  deed,  of  $8,000. 
This  deed  was  also  signed  by  8arab  E.  Hop- 
kins, the  wife  of  the  grantor,  and  was  ac- 
knowledged on  the  dav  of  its  date  by  Uie 
grantor  and  his  wife  before  two  Justices  of  the 
peace,  and  recorded  July  7,  ISSO.  By  deed 
dated  January  28,  and  acknowledged  and  re- 
corded January  29,  1864,  William  M.  8.  con- 
veyed the  same  share,  with  all  his  property, to 
Cliristopher  Ingle,  in  trust  for  his  wife,for  life, 
and  then  over  to  his  children  and  himself. 

Messrs,  George  F.  Edmniids*  W.  D. 
David^t  Sidney  T.  Thomas  and  Benry  Wise 
Oamett,  for  appellants: 

A  court  of  equity  will  not  give  relief  against 
conscience  or  pubhc  convenience  where  a  party 
has  slept  upon  his  rights. 

Wagn^  v.  Baird.  48  U.  8.  7  How.  284 
(12:  681);  Piatt  v.  Vattier,  84  U.  8.  9  Pet.  405 
(9: 173);  McKnight  y.  Taylor,  42  U.  8. 1  How. 
161  (11:  86);  Bowman  v.  Wathen,  42  U.  8.  1 
How.  189  (11:  97);  Stearns  v.  Page,  48  U.  8.  7 
How.  819  (12:  928;  Badger  v.  Badger,  69  U.  8. 
2  Wall.  87  (17:  886);  Harwood  v.  OineinnaH  db 
a  A,  L,  R,  Co.  84  U.  8. 17  WaU.  78  (21:  558); 
Marsh  V.  Whitmore,  88  U.  8.  21  Wall.  184 
(22:  485);  SuUivan  v.  Portland  A  K,  R.  Co,U^ 
U.  8.  806  (24:824);  Hayward  v.  Eliot  Nat, 
Bank,  96  U.  8.  611  (24:  855);  Godden  v.  Kim- 
mell,  99  U.  8.  201  @5:  431;  Brown  y.  Buena 
Vista  County,  96  U.  8.  157  (24:  422);  Twin 
Lick  Oil  Co,  V.  Marbury,  91  U.  8.  687  (28:  829); 
LansdaU  v.  Smith,  106  U.  8.  891  (27:  219); 
PhUippi  y.  Philippe,  115  IT.  8.  151  (29:  83^; 
Graham  v.  Boston,  B,  A  B,  E,  Co.  118  U.  8. 
161  (80: 196);  Speidd  y.  Eenrioi,  120  U.  8.  877 
(80:  718);  Richards  y.  MaekaU,  124  U.  8.  188 
(81:  396);  Norris  v.  Eaggin,  186  U.  8.  886, 892 
(84:  424,  427);  MackaU  y.  Casilear,  187  U.  8. 
556  (84:  776);  Banner  y.  Moulton,  188  U.  8. 
495  (34: 1036). 

Messrs.  John  J,  Johnson,  Smaa*!  L.  Phil- 
lips* Samuel  Shell&bari^er  and  J,  ML 
Wilson,  for  appellees: 

Long  acquiescence  and  laches  by  parties  out 
of  po^esslon  cannot  be  excused  except  by 
showing  some  actual  hindrance  or  impediment 
caused  by  the  fraud  or  concealment  of  the 
party  in  possession. 

Lansdale  v.  Smith,  106  U.  8. 891  (27:  219). 

The  delay  which  will  defeat  a  recovery  must 
depend  upon  the  particular  drcumstanoes  of 
each  case. 

Barwood  v.  Cincinnati  db  C,  A,  L,  E,  Co, 
84  U.  8.  17  Wall.  81  (21:  558);  Badger  y. 
Badger,  69  U.  8.  2  WaU.  87  (17:  886). 

Greater  consideration  and  care  are  due  to 
persons  known  to  be  unable  to  take  care  of 
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tbemselfes  than  to  tboee  who  are  foUy  able  to 
do  so. 

O^affam  t.  Burffe$8,  117  U.  8.  185  (29:  889). 

Reasonable  certainty  is  all  that  is  necessary 
in  case  of  fraud. 

Kempner  ▼.  ChurehiU,  75  IT.  8.  8  Wall.  889 

9:  462);  Neale  v.  IfeaU, »»  U.  8.  9  Wall.  12 
19:  592);  Bea  ▼.  Missouri,  84  U.  8.  17  Wall. 
548  (21:  709);   Qraffam  t.  Burgess,  117  U.  8. 
185  (29:  839). 

If  the  sale  be  made  under  circumstances  of 
haste  and  imprudence,  or  if  the  trustees  fail  in 
reasonable  diligence  in  inyitin^  competition, 
or  adopt  an  injudicious  and  disadvantageous 
mode  of  selling  the  property,  a  court  of  equity 
ought  not  to  ratify  the  sale. 

Ord  V.  Nod,  5  Madd.  438;  Harper  ▼.  Hayes, 
8  Giff.  210;  Turner  ▼.  Hartey,  1  Jac.  178; 
Bridger  ▼.  Biee^  1  Jac.  &  W.  74;  MorUoek  ▼. 
Butler,  10  Ves.  Jr.  292;  White  ▼.  Cuddan,  8 
aark  &  F.  766. 

The  rule  that  a  trustee  may  buy  of  his  cestui 
que  trust  does  not  allow  him  to  buy  at  his  own 
sale. 

Lewin,  Trusto,  438;  Miehoud  v.  Qirod,  45  U. 
8.  4  How.  552  (11: 1098);  Stej^n  t.  BeaU,  89 
U.  8.  22  Wall.  840  (22:  7£8). 

Fullness  of  price,  absence  of  fraud  and  fair- 
ness of  sale  are  not  suflScient  to  countervail 
this  rule  of  policy. 

Armstrong  t.  Huston,  8  Ohio,  554;  Bieketts 
T.  Montgomery,  15  Md.  46;  Jamison  y.  Glass- 
cock,  29  Mo.  191;  Woodruff  y.  Oook,  2  Edw. 
Ch.  261  (6:  893);  Bpindlsr  y.  Atkinson,  3  Md. 
410;  Hare  &  W.  Lead.  Gas.  in  Eq.  209-214; 
Ohert  y.  Ohert,  10  N.  J.  Eq.  98;  JTCormiek 
y.  Malin,  5  Blackf.  510. 

A  deed  containin|^  false  recitals  is  open  to 
well  grounded  suspicions  that  fraud  prompted 
the  falsehood. 

Shirras  y.  Caig,  11  U.  8.  7  Cranch,  61 
(8:  265). 

The  cestui  que  trusts  had  a  right  to  repose  in 
the  honor  of  the  trustees. 

Thompson  y.  Finch,  22  Beay.  826,  8  De  O. 
&  G.  560;  Taylor  y.  Taylor,  49  U.  8.  8  How. 
200,  201  (12:  1046,  1047);  Kerrison  y.  Stewart, 

93  U.  8. 155  (23:  848);  Qraffam  v.  Burgess,  117 
U.  8. 185  (29:  840);  Butler  y.  Haskell,  4  De- 
saus.  £q.  697;  Dorsey  y.  Packwood,  53  U.  8.  12 
How.  131  (18:  928);  Alexander  v,  Rodrigues,  79 
U.  8.  12  Wall.  340  (20:  411);  AUore  y.  Jeu>eU, 

94  U.  8.  512  (24:  264);  Wellborn  v.  Boaers,  24 
Ga.  558;  Zeller  y.  EckeH,  45  U.  8.  4  How. 
295  (11:  982);  Russell  v.  Peyton,4  111.  App.  478. 

Death  of  trustees  is  no  injury  to  defeuse. 

Morse  v.  Boyal,  12  Vea.  Jr.  374;  Charter  v. 
Tretelyan,  8  Jur.  1015, 11  Clark  &  F.  714.  and 
cases  cited;  Perry.  Trusts  (4th  ed.)  §  923. 

There  is  not  such  a  consent  as  tbe  law  con- 
templates to  be  given  by  a  cestui  que  trust, 

Paul  y.  SquiSf,  12  Pa.  297;  Lewin,  Trusts, 
450;  Carpenter  v.  Heriot,  1  Eden,  388:  Mc- 
Carthy y.  Decaix,  2  Russ.  &  Myl.  614;  HaUett 
y.  Collins,  51  U.  8.  10  How.  174  (13:  376). 

No  laches  can  be  claimed  in  view  of  the 
relationship  which  existed  between  the  parties. 

Kennedy  v.  Kennedy,  2  Ala.  607;  Boney  v 
HoUingsworth,  23  Ala.  690;  Sears  v.  Sliafer,  6 
N.  Y.  268;  Wdlhorn  v.  Bogers,  24  Ga.  558; 
HewiU  V.  Orane,  6  N.  J.  Eq.  178;  Michoud  v. 
Girod,  45  U.  8.  4  How.  560  (11: 1101);  Brooks 
y.  Martin,  69  U.  8.  2  Wall  fe  (17:  735). 
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Dissipated  habits  are  in  equity  not  tbe  sob- 
Ject  of  punishment,  but  of  protection. 

Cruise  v.  Christopher,  5  Dana,  182. 

8ettlement  in  orphans'  court  is  no  estoppel. 

Bobertson  v.  PickreU,  109  U.  8.  608  (27: 104»); 
Conner  v.  Ogle,  4  Md.  Ch.  425;  SeoU  v.  Burek^ 

6  Harr.  &  J.  68;  Dent  v.  Maddox,  4  Md.  690; 
Cornish  v.  Willson,  6  GiU,  289;  MarseU  y. 
Iiirst  Nat,  Bank  of  Washington,  91  U.  a  851 
(28:  438). 

The  interest  of  John  Hopkins  in  these  aqumrea 
of  CTound  was  real  estate. 
Letoin  v.  Okdey,  2  Atk.  50;  Bailey  y.  BOtins, 

7  Ves.  Jr.  319;  Shephard  v.  Lutwidge^  8  Veai 
Jr.  26;  Dawson  v.  KilUt,  1  Bro.  C.  a  122; 
HaU  v.  Wehb,  2  Bro.  C.  C.  78;  Benson  ▼.  Ls 
Boy,  4  Johns.  Ch.  651. 1  L.  ed.  969;  Asiot^s 
Estate,  5  Whart.  228;  Backhouse  y.  Potion,  30 
U.  8.  5  Pet  167  (8:  84). 

Chancery  has  sole  jurisdiction  of  equitable 
assets. 

Price  v.  Lea,  1  Bam.  &  0.  156;  Ba/rkmr  y. 
May,  9  Bam.  &  C.  489;  Stale  y.  Niehct;  10 
Gill  &  J.  27;  Gist  y.  Coekey^  7  Harr.  ^1;  J.  106; 
Atty-Gen.  v.  Brunning,  4  Hurlat  &  N.  04. 

The  settlement  of  these  trastees  was  expmrts, 
and  without  notice,  actual  or  conatructlfe,  l» 
anyone. 

Conner  y.  (Me,  4  Md.  Ch.  425. 

Receipt  of  the  distributive  share  allowed  by 
the  settlement  created  no  estoppel. 

Embry  v.  Palmer,  107  U.  8.  8  (27.  ^*-);  8 
Perry,  Trusts  (4th  ed.)  g  928,  and  CMea  in 
notes  1-5;  Olitor  v.  Piatt,  44  U.  a  8  How. 
404(11:654). 

Plaintiff,  8arah  E.  Hopkins,  being  a  married 
woman,  no  laches  are  cnargeable  against  her. 

House  v.  MutUn,  89  U.  8.  28  WalL  45 
(22:  839). 

The  appellees  could  not  have  unraveled  this 
case  themselves  without  the  helpof  counaeL 

United  States  v.  New  OrleansB.  Gb.  70  U.  a 
12  Wall.  865  (20:  486). 

Defense  has  been  one  of  concealment. 

Callan  v.  Statham,  64  U.  8.  28  How.  480 
(16:  584). 

Sales  being  fraudulent,  trustees  will  not  be 
allowed  to  reap  any  profit. 

Oliver  v.  PiaU,  44  U.  8. 8  How.  401  (11: 858); 
Daubeny  v.  Coddmrn,  1  Meriv.  644;  Podwiors 
v.  Gunning,  1  8im.  644,  10  Cond.  Eq.  Ck. 
Rep.  240;  Kennedy  v.  Kennedy,  2  Ala.  608. 

No  bar  of  any  Statute  of  Limitations  appUea 
in  this  caae. 

Bailey  v.  Glover,  88  IT.  8.  21  WalL  847 
(22:  636);  Bosenthat  y.  Walker,  111  U.  a  190 
(28:  397);  Munch  v.  Cockrell,  11  Clark  A  P. 
714;  Walton  v.  Greenwood,  60  Me.  360;  Char* 
ter  V.  Trevelyan,  5  Mvl.  &  C.  179;  Oonneetieut 
Gen.  L.  Ins,  Co,  y,' Eldredge,  102  U.  8.  548 
(26:  246);  Bussea  v.  Peyton,  4  111.  App.  478; 
Baker  v.  Whiting,  8  Sumner,  475-478;  Pfenr. 
Trusts,  864,  and  notes;  Badger  v.  Badger,  69 
69  U.  8.  2  Wall.  87  (17:  886). 

Mr.  Chief  Justice  Poller  delivered  the 
opinion  of  the  court: 

This  bill  was  filed  April  8,  1884,  and  at- 
tacked tbe  purchases  through  (Chapman  at  the 
sale  of  May  10,  1864,  and  the  account  stated 
and  settled  in  the  orphans'  court  March  28. 
1865 :  the  settlement  made  in  1878  of  the  pro- 
ceeds of  the  sales  of  lota  8,  4,  and  5  in  aquara 
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67;  and  also  the  deed  from  William  M.  S. 
Hopkins  and  wife  to  John  8.  Hopkins  of 
tSO]  June  20,  1860.  The  executors  and  trustees 
of  John  Hopkins ;  James  Chapman,  who  pur- 
chased at  the  sale ;  Isaac  and  George  Wash- 
ington Hopkins,  two  of  the  sons  and  devisees 
of  John  Hopkins,  and  who  were  present  at 
the  sale,  were  all  dead ;  the  affidavits  and 
voudiera  filed  in  the  orphans*  court  at  the 
executors'  settlement  could  not  be  found; 
partition  bad  been  had  by  judicial  proceed- 
ings between  one  of  the  trustees  and  the 
heirs  at- law  of  the  other,  and  also  between 
the  latter ;  and  great  changes  had  taken  place 
in  the  quarter  of  the  city  where  the  lots  and 
squares  were  located,  coupled  with  an  enor- 
mous increase  in  their  value,  in  the  lapse  of 
twenty  vears,  and  because  of  the  improve- 
ments which  had  in  the  meantime  been  made 
io  their  vicinity. 

No  rule  of  law  is  better  settled  than  that 
«  court  of  equitv  will  not  aid  a  party  whose 
application  is  destitute  of  conscience,  good 
faith,  and  reasonable  diligence,  but  will  dis- 
courage stale  demands,  for  the  peace  of  so- 
ciety, by  refusing  to  interfere  where  there 
have  been  gross  laches  in  prosecuting  rights, 
or  where  long  acquiescence  in  the  assertion 
of  adverse  rights  has  occurred.  The  rule  is 
peculiarly  applicable  where  the  difficulty  of 
doing  entire  justice  arises  through  the  death 
of  the  principal  participants  in  the  transac- 
tions complained  of,  or  of  the  witness  or 
witnesses,  or  by  reason  of  the  original  trans- 
actions having  become  so  obscured  by  time 
as  to  render  the  ascertainment  of  the  exact 
facts  impossible^*  Each  case  must  necessarily 
be  governed  *^  *t8  own  circumstances,  since, 
though  the  lapM  of  a  few  years  may  be 
sufficient  to  defeat  the  action  in  one  case,  a 
lonfi^r  period  may  be  held  requisite  in  an- 
other, dependent  noon  the  situation  of  the 
parties,  the  extent  of  their  knowledge  or 
means  of  information,  great  chansres  in 
values,  the  want  of  probable  ^rounds  lor  the 
imputation  of  intentional  mud,  the  de- 
struction of  specific  testimony,  the  absence 
of  any  reasonable  impediment  or  hindrance, 
to  the  assertion  of  the'allegCKl  rights,  and  the 
like.  Mar$h  ▼.  Whitmore,  88  U.  8.  21  Wall. 
178  r22 :  482] :  Lan9daU  v.  SmitK  106  U.  8. 
m  {27 :  2191 :  NarrU  T.  Hoggin,  136  U. 
S.  386  [84:  «M]:  MackaU  v.  CatOea/r,  187 
U.  S.  556  [84 :  776]  :  Banner  v.  MmUUm, 
188  (J.  8.  486  [84 :  10821. 

The  main  contention  nere  is  that  the  sale 

of  May  10,  1864,  should  be  set  aside  as  to 

ItSll    ^  purchases  by  the  trustees  through  Chap- 

'    man,  on  the  ground  of  constructive,  coupled 

with  actual,  fraud. 

Undoubtedly  the  doctrine  is  established 
that  a  trustee  cannot  purchase  or  deal  in  the 
trust  property  for  his  own  benefit  or  on  his 
own  behalf  directly  or  indirectl  v.  But  such 
a  |>archase  is  not  absolutely  void.  It  is  only 
voidable*  and  as  it  may  be  confirmed  by  the 
parties  Interested,  directly,  so  it  may  be  by 
long  acquiescence  or  the  absence  of  an  elec- 
tion to  aToid  the  conveyance  within  a  reason- 
able time  after  the  facts  come  to  the  knowl- 
edge of  the  cestui  que  trust. 

The  often  cited  case  of  Michoud  v.  Oirod, 
46  U.  8.  4  How.  608  [11 :  1076],  laid  down 
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the  general  rule  that  a  person  cannot  pur- 
chase legally  on  his  own  accotmt  that  which 
his  duty  or  trust  requires  him  to  sell  for 
another,  nor  purchase  on  account  of  another 
that  which  he  sells  on  his  own  account, 
and  that  a  purchase,  per  interpaaitam  per- 
sonam,  by  a  trustee  or  agent  of  the  particu- 
lar property  of  which  he  has  the  sale,  or 
in  which  he  represents  another,  whether  he 
has  an  interest  m  it  or  not,  carries  fraud  on 
the  face  of  it ;  but  there  was  actual  fraud  in 
that  case,  and  the  rule  that  within  what  time 
a  constructive  trust  will  be  barred  must  de- 
pend upon  the  circumstances  was  recognized. 
In  Steams  v.  Page,  48  U.  8.  7  How.  819.  829 
ri2:  928.  932].  Mr.  Justice  Grier.  speaking 
for  the  court,  said  that  a  complainant,  seek- 
ing the  aid  of  a  court  of  chancery  under 
such  circumstances  of  lapse  of  time  as  there 
existed,  "must  state  in  his  bill  distinctly 
the  particular  act  of  fraud,  misrepresenta- 
tion, or  concealment — must  specify  how, 
when,  and  in  what  manner  it  was  perpetrated. 
The  charges  must  be  definite  and  reasonably 
certain,  capable  of  proof,  and  clearly  proved. 
If  a  mistake  is  alleged,  it  must  be  stated 
with  precision,  and  made  apparent,  so  that 
the  court  may  rectify  it  with  a  feeling  of 
certainty  that  they  are  not  committing  an- 
other, and  perhaps  greater,  mistake.  And 
especially  must  there  be  distinct  averments 
as  to  the  time  when  the  fraud,  mistake,  con- 
cealment, or  misrepresentation  was  discov- 
ered, and  what  the  discovery  is,  so  that  the 
court  may  clearly  see.  whetSier.  by  the  ex- 
ercise of  ordinarv  diligence  the  discovery 
might  not  have  been  l^fore  made.  Every 
case  must,  of  course,  depend  on  its  own 
peculiar  circumstances,  and  there  would  be 
little  profit  in  referring  to  the  very  numerous 
cases  to  be  found  in  the  books  on  this  sub- 
ject. In  the  case  of  Michoud  v.  Qirod,  45 
U.  S.  4  How.  504  [11 :  1077],  lately  decided 
in  this  court,  transactions  were  investigated 
after  a  lapse  of  more  than  twenty  year?  but 
the  facts  proving  the  fraud  were  all  on  rec- 
ord, and  were  not  disputed.  The  false  ac- 
counts made  out  a>i:ainst  the  estate  of  the 
deceased  bjr  the  executors  were  on  file,  and 
their  iniquity  was  apparent  on  their  face. 
Moreover,  the  complainants  resided  in  Eu- 
rope and  were  kept  in  ignorance  of  their 
rights,  and  hindered  from  prosecAting  them 
by  the  promises,  tiireats,  and  fraud  of  the 
guilty  parties.  ** 

And  in  Badger  v.  Badger,  69  U.  8.  2 
Wall.  87,  95  [17:  886,  888],  the  same 
eminent  judge  observed  that  a  party  seeking 
to  avoid  laches  **  should  set  forth  in  his  bill 
specifically  what  were  the  impediments  to 
an  earlier  persecution  of  his  claim ;  how  he 
came  to  be  so  long  ignorant  of  his  rights, 
and  the  means  used  t)y  the  respondent  to 
fraudulently  keep  him  in  ignorance;  and 
how  and  when  he  first  came  to  a  knowledge 
of  the  matters  alleged  in  his  bill ;  otherwise 
the  chancellor  may  justly  refuse  to  consider 
his  case,  on  his  own  showing,  without  in- 
quiring whether  there  is  a  demurrer  or  formal 
fdea  of  the  Statute  of  Limitations  contained 
n  the  answer." 
It  is  conceded  that'  the  proposition  that 
where  a  trustee  or  person,  acting  for  others. 
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Bells  the  trust  estate  and  becomes  himself 
interested  in  the  purchase,  the  eettuii  que 
tnut  are  entitled  as  of  coarse  to  have  the 
purchase  set  aside,  is  subject  to  the  qualifi- 
cation that  the  application  for  such  relief 
must  be  made  within  a  reasonable  time,  and 
that  laches  and  long  acquiescence  be  excused 
except  by  showing  some  actual  hindrance  or 
impediment  caused  by  the  fraud  or  conceal- 
ment of  the  party  In  possession,  which  will 
appeal  to  the  conscience  of  the  chancellor. 
But  It  is  argued  that  such  fraud  and  con- 
cealment existed  here,  and  in  that  connection 
assertions  and  insinuations  of  fraud  in  fact 
are  made. 

Appellees'  counsel  contend  that,  although 
George  W.  Hopkins  and  John  8.  Hopkins 
were  men  of  diaracter  and  inteizjity,  yet, 
they  were  eood  business  men,  and  that  John 
8.  was  self-reliant,  reticent  and  close  in 
money  matters,  while  the  four  daughters 
were  unaccustomed  to  business,  and  of  the 
other  three  sons,  two  were  dissipated  and 
one  lacked  business  capacity ;  that  the  family 
was  a  united  one,  ana  entire  confidence  was 
reposed  in  the  uncle  and  brother,  and  hence 
the  trustees  might  easily  have  cheated  their 
cef(tui»  que  trust: 

That  'he  trustees  had  full  knowledge  of 
the  future  value  of  the  property  and  desired 
to  possess  themselves  of  it  at  the  lowest  pos- 
sible price,  and,  therefore,  determined  not 
to  divide  by  partition,  but  to  sell ;  and 
purposely  sold  at  a  time  when  the  real  estate 
market  was  prostrated  and  the  building 
business  so  depressed  that  there  was  no  de- 
mand for  bricks,  notwithstanding  they  had 
ample  power  to  change  the  time  of  sale  if 
circumstances  rendered  it  necessary  or  desir- 
able ;  and  advertised  and  sold  squares  95  and 
96  as  a  brick-yard  as  a  means  of  reducing 
the  price,  although  the  property  was  worth- 
less as  a  brick -ysTd  and  there  was  no  demand 
for  bricks,  or  n>r  real  estate  in  large  ouanti- 
ties ;  and  that  these  squares  were  sold  as  an 
entirety  in  order  to  enable  the  trustees  to 
buy  at  a  less  price  than  a  sale  by  subdivision 
would  have  produced,  and  in  this  way  a  loss 
occurred  of  not  less  than  $15,980.87;  that 
square  111  was  sold  as  an  entirety,  when  it 
should  have  been  sold  in  lots,  and  this  re- 
sulted in , a  loss  of  $6,061.98;  that  the  dif- 
ference between  what  these  squares  actually 
realized  and  what  they  should  have  was  not 
less  than  $22,092.85,  or  a  loss  to  the  eight 
heirs  of  John  Hopkins  of  $ll,046.42i  : 

That**  these  were  frauds  perpetrated  secretly 
under  such  circumstances  of  confidence  in- 
spired by  the  trustees,  as  to  prevent  these 
owners  form  discovering  them, "  and  this  is 
alleged  to  be  established:  {a)  By  the  em- 
ployment of  Chapman  to  make  the  purchase ; 
(b)  by  the  deed  to  Chapman  reciting  a  con- 
sideration of  one  dollar,  and  the  deed  of 
Chapman  to  Gteorge  W.  Hopkins,  "having 
the  false  recital"  that  Chapman  had  sold  him 
square  111  for  $9,098.42,  and  that  to  Georee 
W.  and  John  8.,  "having  the  false  recital" 
that  Chapman  had  sola  to  them  squares 
95  and  96,  and  parts  of  94  and  110,  for 
$10,842.24;  {e)  by  the  fact  that  the  deeds 
were  not  recorded  until  November  16,  1864 : 

That  in  order  to  "give  a  semblance  of 
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judicial  sanction  to  their  acts  and  fiutber 
deceive  appellees,"  the  trustees  went  into 
the  orphans*  court,  and  by  ex  parte  proceed- 
ings had  their  account  passed  upon,  alttioa^ 
the  court  had  no  jurisdiction : 

And  further,  that  appellees  were  ignorant 
of  the  |)urchase  of  the  property  by  the  trus- 
tees until  so  informed  by  their  attorney  a  few 
days  before  the  institution  of  this  suit ;  thai 
it  had  been  represented  to  them  that  a  brick- 
layer had  bought  it,  of  whom  their  uncle 
and  brother  had  subsequently  purchased ;  and 
that  it  was  represented  to  tnem  by  the  trus- 
tees that  the  sale  was  bona  fide,  and  that  the 
property  had  brought  all  it  was  worth  at  the 
time.  It  is  insisted  that  the  evidence  dis- 
closes an  actual  hindrance  and  impediment 
to  the  appellees  discovering  their  riehts, 
caused  by  the  fraudulent  assertions  of  the 
trustees  that  the  property  brought  its  full 

Srice,  and  that  the  sale  was  particularly  oon- 
ucted  for  the  interest  of  the  heirs.  Aiul  it 
is  earnestly  urged  that  when  the  confidential 
relation  or  trusteeship  and  kinship  exists, 
if  the  trustees  and  kinsmen  inform  those  for 
whom  they  act  that,  their  administration  has 
been  honest  and  faithful,  when  that  is  not 
the  fact,  that  constitutes  such  fraudulent  con- 
cealment as  excuses  laches. 

It  will  be  perceived  that  the  main  charge 
of  fraud  in  fact  consists  in  an  alleged  con- 
spiracy to  obtain  the  property  for  less  than 
it  was  worth.  The  claims  that  the  nJe  was 
fixed  at  an  unpropitious  time  and  that  the 
squares  should  have  been  subdivided  and 
sold  in  lots,  ko  to  the  adequacy  of  the  price. 
If  there  were  no  such  conspiracy,  the  specific 
charge  falls  to  the  ground,  and  if  all  the  cir- 
cumstances relied  on  to  sustain  it  were  act- 
ually known  or  the  appellees  were  chargea- 
ble with  such  knowl^ge,  then  it  comet  too 
late.  And  if  they  were  fully  informed  that 
the  trustees  purchased,  and  the  latter  made 
no  false  representations  in  relation  to  the 
sale,  which  misled  them,  the  attempted  ex- 
planation of  the  lapse  of  time  as  bearing  ob 
the  purchase  by  the  trustees  themselves  also 
fails. 

We  can  hardly  see  how  appellees  can  now 
be  permitted  to  plead  ignorance  as  to  the 
time  and  manner  of  the  sale,  the  prices 
brought,  the  deeds  to  and  from  Chapman, 
and  the  settlement  of  the  account.  And  if 
they  are  held  to  knowledge  on  these  points, 
the  question  in  either  aspect  becomes  reduced 
to  the  inquiry  whether  they  knew  or  might 
have  known  that  the  trustees  purchased  the 
property,  or  were  kept  in  ignorance  by  any 
false  representations.  But  in  answering  this 
inquiry  it  is  perhaps  desirable  to  look  some- 
what into  the  basis  of  these  charges. 

We  do  not  understand  it  to  M  contended 
that  the  trustees  were  bound  to  carry  the  John 
Hopkins  half,  or  attend  to  the  support  of 
his  children,  or  any  of  them,  out  of  the  brick 
business  or  otherwise,  indefinitely. 

By  his  will,  after  certain  bequests,  J<^ 
Hopkins  had  devised  his  property  to  his 
brother  and  son  in  trust,  "to  carry  on  the 
brick-making  business  as  now  conaucted  by 
my  said  brother  George  W.  Hopkins  ana 
myself  in  Washington  city,  D.  C,  said  bns- 
incsa  to  be  under  the  direction  of  my  said 
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brother,  George  W.  Hopkins,  assisted  by  my 
Mid  son,  John  S.  Hopkins,  as  clerk,  for 
which  he  is  to  receive  a  regular  stated  sal- 
ary ;"  And  further,  to  receive  the  income  of 
the  estate  and  business  or  the  testator's  por> 
tion,  and  apply  the  same  to  the  payment  of 
his  debts  and  funeral  expenses ;  of  a  reason- 
able salary  to  John  8.  Hopkins,  as  clerk; 
and  the  reasonable  ezi)ense8  and  support  of 
the  testator's  family  and  the  education  of  the 
younger  members  thereof.  **And  upon  fur- 
ther trust,  that  my  said  trustees  shall  (where, 
in  their  judgment  a  sale  of  the  real  property 
owned  by  me  and  my  said  brother,  George 
W.  HopKins,  or  any  part  thereof,  or  of  the 
brick- kilns  and  the  materials  or  implements 
thereunto  belonging,  or  of  said  business,  is 
essential  or  necessary  for  any  cause  whatever 
or  would  be  ad  /antageous)  sell  and  dispose 
of  at  public  or  private  sale,  at  such  time  or 
tiroes  after  such  notice  and  upon  such  terms 
as  they  may  deem  most  for  the  interest  of 
my  estate,  and  bv  proper  conveyances  con- 
vey the  same  to  the  purchasers,  who,  having 
paid  his  or  her  purchase  money  to  my  said 
executors,  shall  be  under  no  obligation  to 
see  to  the  application  thereof  under  the  trust 
of  this,  my  will,  nor  answerable  for  the  mis* 
application  of  the  same."  Surplus  income 
ana  proceeds  of  f  ales  were  to  be  reinvested, 
or  advanced  to  such  of  the  children  as  might 
need  or  deserve  the  same.  And  the  will  fur- 
■•^i  tiier  provided  **  that  upon  the  arrival*  of  my 
daughter  Alice  to  the  age  of  eighteen  years, 
which  will  occur  on  or  about  the  first  aay  of 
Hay,  1864,  my  estate  of  every  kind  shall  be 
divided  by  mv  said  trustees  and  executors 
among  my  children. " 

But  the  trustees  were  invested  with  power 
to  m&\e  an  earlier  disposition  in  their  dis- 
cretiop,  as  above  shown,  and  by  the  further 
clause: 

"]  greatly  desire,  as  already  stated,  that 
my  fanily  shall  remain  as  it  now  i,  \  with- 
out change  or  modification  or  sale  o..*  valua- 
tion oi  the  furniture  or  slaves  until  the  said 
division  of  my  estate,  and  that  it  shall  until 
then  be  supported  by  the  brick  kiln  business 
as  though  I  were  living,  and  as  I  believe  the 
squares  and  lots  of  ground  owned  by  my 
brother  Gkorge  and  myself,  is  now  and  will 
continue  to  increase  in  value,  I  desire,  if 
possible,  that  said  land  may  be  kept  unsold 
and  undivided  until  as  above  stated,  as  it 
will  thus  be  greatly  to  the  advantage  of  my 
family;  but  as  circumstances,  now  unfore- 
seen, may  make  a  change  necessary  or  desir- 
able, I  dieerfully  trust  in  the  prudence  and 
discretion  of  my  said  trustees,  and  I  give 
them  full  power  as  above  to  exercise  weir 
judgment  as  circuir stances  may  arise,  mak- 
ing it  proper  to  dispose  of  said  land  and 
bosincfls,  or  to  change  and  alter  the  same, 
believing  that  they  will  have  the  comfort 
and  wel&reof  my  family  and  their  relatives 
much  at  heart." 

It  is  unnecessary  to  consider  the  rights  and 
powers  of  George  W.  Hopkins  as  surviving 
partner.  The  trust  was  accepted,  the  busi- 
IW88  carried  on,  the  children  assisted  and 
■Qpported,  and  the  land  kept  unsold  and  un- 
divided, (except  certain  lots  in  square  110, 
which  were  disposed  of  in  1859,)  ''until  as 
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above  stated,"  that  Is,  until  Alice  attained 
the  age  of  eighteen,  which  was  April  18, 
1864,  when  it  became  the  duty  of  the  trustees 
to  divide  the  testator's  estate  of  every  kind 
among  his  children. 

To  divide  this  real  estate  required  a  par- 
tition as  between  George  W.  and  the  estate, 
and  thereupon  a  partition  of  their  half  as 
between  the  testator's  children.  To  sell  an 
undivided  half  would  probaMy  prove  disad- 
vantageous, but  if  (George  W.  allowed  his 
half  to  be  sold  with  the  other  so  that  com- 
plete title  could  be  given  without  subsequent 
legal  proceedings,  the  trustees  apparently 
concluded  a  sale  would  be  the  best  mode  of 
arriving  at  a  division.  It  is  impossible  to 
say  that  there  was  anything  r^ireasonable  in 
such  a  conclusion. 

There  is  nothing,  then,  in  the  trustees  di- 
viding at  the  time  specified  by  the  testator, 
and  resolving  to  do  this  by  the  ordinary 
method  of  a  sale,  which  gives  color  to  the 
charge  of  conspiracy. 

Squares  95,  96,  and  part  of  94  were  used 
in  the  brick  business,  and  George  W.  Hop- 
kins lived  on  square  111.  He  owned  one 
half  of  these  squares,  and  it  was  natural  that 
he  should  desire  to  own  the  whole  of  his 
homestead,  and  that  he  and  his  nephew 
should  wish  to  own  all  that  portion  used  in 
the  business  in  which  they  were  engaged. 
But  it  is  not,  therefore,  to  be  assumed  that 
in  the  gratification  of  their  wishes  in  this 
regard  they  would  commit  deliberate  fraud 
upon  the  brothers  and  sisters  of  the  one  and 
the  nephews  and  nieces  of  the  other.  It  is 
not  denied  that  Georee  W.  and  John  8.  Hop- 
kins were  honest  and  reliable  and  sustained 
a  high  reputation  for  integrity ;  and  if  fraud 
or  breach  of  trust  ought  not  lightly  to  be  im- 
puted to  the  living,  the  evidence  of  fraud 
should  be  convincing  before  the  sanctity  of 
the  ^rave  is  disturbed.  Yet  here  the  stress 
of  the  argument  that  the  deceased  were  guilty 
is  thrown  upon  the  alleged  inadequacy  of 
price  claimca  to  have  been  the  result  of  sel- 
ling squares  95  and  96  as  an  entirety  and 
square  111  in  the  same  way.  That  they 
brought  full  prices  as  squares  is  satisfactor- 
ily established  by  the  evidence,  and  scarcely 
disputed. 

'The  condition  of  the  squares  in  that  part 
of  the  citv,  including  squares  94,  95,'  96, 
110,  and  lil,  in  May,  1864,  is  described  by 
one  of  the  appellees'  witnesses  as  just  laid 
out  **in  old  fields,  as  it  were;  you  could 
hardly  tell  one  street  from  another.  Very 
rarely  you  would  see  any  improvement  on 
any  of  them,  unless  it  were  some  old  shanty 
which  had  been  built  there  probably  thirty 
or  forty  years.  .  .  .  All  these  squares 
were  pretty  much  set  out  in  nurseries,  you 
will  remember,  but  I  do  not  think  any 
nurseries  were  on  these  scjuares  at  that  time. 
I  think  they  laid  out  m  a  common.  Q. 
Were  the  streets  graded?  A.  I  think  not; 
I  do  not  think  there  were  any  streets  graded 
there.  Q.  How  many  houses  can  you  recol- 
lect in  the  neighborhood  of  what  is  now 
known  as  Dupont  Circle?  A.  There  were 
very  few  houses  in  that  neighborhood.  I 
want  to  state  that  there  were  very  few. 
Gkorge  Hopkins'  house  was  there  at  the  time, 
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but  houses  were  very  scarce,  I  tell  you. 
There  may  have  been  some  old  land-marks 
torn  away  that  may  have  escaped  my  mem- 
ory, but  the  whole  place  laid  out  in  old 
fields  and  commons.  1  cannot  recall  any 
houses,  but  farther  out,  near  the  boundary, 
there  were  some  houses.  I  remember  a  house 
right  at  the  head  of  Twentieth  street.  It  is 
there  still.  Well,  they  were  scattered 
around ;  probably  you  would  have  to  walk 
two  or  three  squares  to  find  houses.  Q. 
Were  there  any  pathways  to  get  to  the  houses? 
A.  I  think  there  was  a  road  which  lead  to 
Holmead's  burying  ground,  a  kind  of  high- 
way known  as  the  burying  ground  road.  I 
went  out  that  road  when  I  was  in  that  part 
of  the  city ;  but,  as  for  squares,  I  do  not 
think  anybody  could  tell  one  square  from 
another  by  going  there,  so  far  as  distinguish- 
ing them  by  roadf  or  anything  of  that  kind 
is  concerned. "        - . 

Other  evidence  is  to  the  effect  that  in  1R66 
and  1867  there  were  no  streets  open  running 
north  of  E  and  west  of  Fourteenth  streets  ex- 
cept Twentieth  street ;  that  no  street  had  been 
brought  to  anything  like  an  established  grade 
at  that  time,  though  Twentieth  street  was 
graded  a  portion  of,  and  perhaps  all,  the 
wav :  that  none  of  the  streets  running  east 
and  west  were  opened  in  that  locality  west 
of  Seventeenth  or  Eighteenth  streets,  except 
a  portion  of  L  street ;  that  no  streets  north  of 
L  street  were  opened  on  any  established  grade 
across  Twentieth  street ;  that  M  street  was 
very  nearly  on  the  grade  about  Twentieth 
street,  but  not  at  Twenty-first  street;  that 
there  were  scarcely  anv  blocks  or  any  of  the 
streets  opened  north  oi  L  and  west  of  Four- 
teenth streets  in  that  portion  of  the  city  in 
1867,  and  Massachusetts  avenue  had  not  been 
opened,  nor  P,  nor  O  streets ;  that  the  prop- 
erty in  that  section  of  the  city  west  of  Dupont 
Circle,  ''a  good  deal  of  it,  or  some  of  it,  was 
enclosed  and  used  for  cultivation,  for  pastur- 
age ;  a  portion  of  it  was  used  for  the  manufac- 
ture of  brick«  and  other  portions  were  laid  out 
in  pasturage  for  hogs  and  cows  and  goats, 
etc.  ...  A  person  could  tell  about 
where  the  streets  were,  but  not  by  anv  defined 
lines.  There  were  roads  passing  here  and 
there  up  Massachusetts  avenue,  which  was 
barely  passable.  There  was  no  bridge  over 
Slash  Run  at  Massachusetts  avenue. "  There 
were  no  water  mains  nor  sewers.  Brick  kilns 
were  on  square  W,  and  sheds  and  yards  for 
drying  bricks  were  on  square  96.  The  sur- 
face of  the  squares  was  rough  and  irregular 
and  full  of  holes  made  in  digging  for  Brick 
clay.  One  witness  said  that  In  we  middle 
of  those  squares  ''you  might  have  buried 
Mumbo, '  and  you  could  not  see  him."  How 
far  the  squares  might  be  above  grade  when 
the  streets  were  opened  seems  to  have  been 
regarded  as  in  doubt,  notwithstanding  the 
b(K»k8  of  the  surveyor's  ofllce  gave  the  future 
grades. 

It  was  in  proof  that  the  manufacture  of 
brick  was  carried  on  there  "until  1872  or 
1878;"  and  that  square  96  was  ''used  for 
digging  clay  for  the  manufacture  of  brick, 
in  1867,  1868,  and  1869.  along  about  that 
time.*    The  principal  witnesses  concur  that 
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the  business  of  brick -making  was  carried  oo 
after  the  sale  as  it  had  been  tiefore. 

Evidence  was  adduced  on  behalf  of  appel- 
lees tending  to  show  that  there  was  but  little 
brick  clay  on  these  squares  after  1864 :  that 
the  concern  gathered  it  from  the  streets ;  that 
the  two  kilns  on  square  95  were  old  and  ont 
of  shape;  and  that  the  brick  the  Hopkins 
made  was  too  soft  for  pavements.  But  the 
fact  remains  that  the  brick  busineas  was 
carried  on  upon  these  squares  for  years  after 
the  sale.  They  were  thus  advertised  as  a 
"  brick-^ard,  believed  to  t>e  one  of  the  beat 
located  in  the  District,  having  both  Wash- 
ington and  Georgetown  for  a  market,  an 
abundance  of  fine  clay,  brick,  and  temperin/^ 
sheds,  kilns,  offices,  and  all  necessary  outfit 
for  a  first-class  brick-yard." 

There  is  evidence  of  probable  rroiind  for 
the  belief  that  the  squares  would  in  any 
view  bring  better  prices  by  beins  sold  in 
blocks;  but  apart  from  that,  we  uink  the 
inference  of  bad  faith  because  they  were  sold 
as  a  brick-yard,  a  strained  one.  Conceding 
that  the  judgment  of  the  trustees  was  influ* 
enced  by  their  own  intention  to  continue  the 
business,  that  is  not  enourh  to  sustain  the 
assumption  of  actual  fraud  in  the  matter  of 
the  prices.  And  the  knowledge  of  the  par- 
ties now  complaining,  of  the  continuance  of 
the  business  is  admitted.  So,  as  to  square 
111,  that  was  advertised  as  "  improved  by  a 
large  brick  dwelling-house  and  back  build- 
ings, carriage-houses,  stabling,  etc,  the 
whole  enclosed  and  beautified  with  fruit  and 
ornamental  trees  and  shrubbery." 

The  reason  is  thus  given  for  selling  it  as 
an  entirety  and  it  was  an  obvious  one.  Aa 
we  have  said,  it  was  Oeroge  W.  Hopkins* 
home  and  most  of  the  children  of  his  bioiher 
John  were  living  there  with  him.  He  nat- 
urally desired  to  own  it,  not  for  subdirision, 
but  for  a  residence.  The  house  is  shown  not  to 
have  materially  enhanced  the  value ;  and  the 
price  of  nine  cents  per  square  foot  was  a  full 
price.  Several  years  after  he  did  subdirids 
a  part  of  this  square,  and  sold  the  lota  con- 
stituting the  north  half  for  eleven  cents  per 
square  foot.  This  was  nearly  five  years  after 
the  sale.  The  first  subdivision  of  six  of  the 
original  lots  was  August  6,  1868,  and  the 
second,  of  the  remalninic  six,  was  Kovember 
7,  1870. 

The  Board  of  Public  Works  created  by 
the  Act  of  Congress  of  February  81,  1871, 
thereafterwards,  opened  up  and  reclaimed 
the  territory  in  this  quarter  of  the  city,  and 
many  thousands  of  dollars  were  imposed  in 
special  assessmenis  upon  all  this  property, 
and  paid  by  the  owners.  The  property  had 
increased  in  value  between  its  original  pur- 
chase and  the  sale  to  a  considerable  extent, 
as  the  prices  at  the  sale  showed,  but  twenty 
years  thereafter  these  values  had  increased 
several  thousand  per  cent  Square  96  was 
not  subdivided  until  October  20,  1877,  mors 
than  thirteen  years  after  the  sale. 

Undoubtedly  the  argument  is  ingenious 
and  forcible,  that  squares  94,  95,  and  96 
were  of  about  the  same  valoe,  and  that  if 
the  lots  in  square  94  brought  a  higher  price 
per  square  foot,  the  lots  in  the  other  squares, 
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if  subdlYided.  would  have  done  so  also ;  but 
soDsiderable  differences  between  square  94 
tnd  the  others  are  shown,  and  it  appears 
that  the  fire  lots  in  94,  purchased  at  the  sale 
bj  August  Miller,  were  then  occupied  by 
him  as  a  garden ;  and  upon  the  issue  of  fraud 
in  fact  an  intentional  attempt  to  acquire  the 
property  at  an  inadequate  price  cannot  safely 
be  inferred  upon  equivocal  and  conflicting 
]  theories  as  to  why  one  piece  sold  at  a  better 
price  than  another.  Taking  all  the  evidence 
together,  even  if  it  were  now  seen  that  if 
tiie  brick  business  had  been  abandoned  and 
the  property  subdivided,  more  might  have 
been  ruli^,  fraud  is  not  to  be  imputed 
because  this  was  not  done. 

No  exception  seems  to  be  taken  for  want 
of  publicity  in  the  sale.  The  advertisement 
was  published  in  the  National  Intelligencer, 
the  Evening  Star,  and  the  Daily  Chronicle 
from  April  20.  1864,  to  May  10,  1864,  daily. 
The  safe  was  conducted  bv  J.  C.  McGuire 
&  Co.,  an  established  firm  in  the  conduct  of 
fad:  sales  in  1864,  and  apparently  by  Thomas 
J.  Fisher,  then  a  member  of  the  firm,  who, 
however,  by  reason  of  the  lapse  of  time  and 
through  the  distractions  of  a  large  business, 
testified  that  he  did  not  have  the  slightest 
recollection  of  making  it.  The  proofs  in- 
dicate that  there  were  many  persons  present 
md  mare  than  one  bid,  perhaps  three.  An 
tcoount  of  the  sale  to  Chapman  and  others 
iiid  the  prices  realized  appeared  in  the  Star 
the  next  evening. 

Hie  deeda  to  Chapman  were  for  a  nominal 
consideration,  while  the  consideration  in 
etch  of  the  deeds  from  Chapman  to  George 
W.  and  John  3.  jointly,  and  to  George  W., 
was  the  aggregate  amount  for  which  Chap- 
man had  bid  in  the  property  described  in  the 
deeds  respectively.  They  were  all  simulta- 
neously recorded  on  the  16th  of  November 
following?,  and  spoke  for  themselves,  carrr- 
ing  upon  their  face  the  evidence  of  the 
transaction  as  being  a  purchase  by  the  trus- 
tees through  Chapman.  Thus  viewed,  their 
ledtalj  were  not  false.  If  the  consideration 
hi  the  deed  to  Chapman  had  been  the  amount 
of  him  bids  there  would  have  been  more 
groond  for  such  a  sus^gestion.  It  was  the 
trustees  who  paid,  and  the  deeds  showed  it 
•ooordinflp  to  the  fact.  The  delay  in  record- 
ing the  Seeds  is  of  no  moment.  If  tiie  evi- 
doioe  shows,  as  we  think  it  does,  that  the 
purchase  was  openly  announced  in  the  family 
of  Georse  W.  and  John,  it  would  be  un- 
Kasonabie  to  ascribe  to  them  the  motive  of 
concealment  In  neelecting  to  record  the 
deeds  before  they  did.  The  argument  as  to 
conflience  reposed  is  inconsistent  with  such 
.1  in  idea,  ana  meditated  fraud  would  have 
^    pat  the  conveyances  on  record  at  once. 

It  is  said  that  the  accounting  in  the  or- 
phans' court  was  had  in  order  to  ''further  de- 
ceive appellees."  We  find  that  on  the  12th 
of  July,  1864,  citation  was  issued  against 
the  executors  to  settle  an  account,  and  that 
on  the  28d  of  August  the  court  appKointed  the 
13Qi  of  the  succeeding  September  for  the  final 
•ettlement  and  distribution  of  the  personal 
tttete  of  the  deceased,  and  issued  the  re- 
quisite legal  order  for  publication  to  be  in- 
icrted  once  A  week  for  three  weeks  in  the 
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National  Intelligencer  prior  to  said  day, 
which  was  accordingly  done.  No  proceed- 
ings took  place  on  September  18,  1864,  and 
on  January  7,  1865,  another  citation  was 
ordered  to  be  issued  against  Qeorge  W.Hop- 
kins, which  was.  however,  as  was  the  first 
one,  returned  without  service.  On  March  28 
the  accounting  was  had,  as  hereinbefore 
stated.  Perhaps  there  was  undue  delay  in 
this  accounting,  but  the  proceedings  in 
court  were  regularly  conducted  and  the 
shares  of  the  devisees  ascertained  and  duly 
receipted  for  by  them.  The  account  shows 
that  the  proceeds  of  the  business  and  of  the 
sales  prior  to  May  10,  1864,  were  included, 
though  not  itemized ;  and  it  is  certainly  too 
late  to  open  up  that  account  as  such,  and  es- 
pecial I  v  in  the  absence  of  evidence  of  anr 
fraudulent  icharges  or  omissions.  Indeed, 
the  account  can  hardly  be  said  to  be  attacked 
on  any  ground  inherent  in  itself,  but  simply 
in  order  to  obviate  its  operation  as  a  settle- 
ment, precluding  any  further  invesiigation 
of  the  matters  complained  of.  The  executors 
accounted  for  half  the  proceeds  from  the  sale 
as  personalty,  treating  the  real  estate  as 
having  been  acquired  and  used  for  partner- 
ship purooses  and  as  being  partnership  prop- 
erty. We  are  at  a  loss  to  conceive  how  the 
conspiracy  charged  is  sustained  in  any  degree 
by  the  mere  fact  that  the  executors  accounted. 
It  appears  also  that  after  the  conveyance  oy 
Chapman  to  George  W.  and  John  S.  Hopkins 
as  individuals,  they  conveyed,  between  July 
26,  1865,  and  March  4,  1871,  by  four  sep- 
erate  deeds,  lots  16,  19,  89,  and  17,  in  square 
110,  to  different  purchasers,  and  tliat  the  first 
second,  and  fourth  of  these  purported  to  be 

fiven  by  them  as  executors,  while  the  third 
id  not.  These  deeds  were  drawn  bv  the  same 
scrivener  who  had  been  in  the  habit  of  pre- 
paring deeds  for  George  W.  and  John  S.  Hop- 
kins, as  executors,  beiore  the  sale.  Between 
the  dates  of  the  first  and  last  of  these  four 
deeds.  George  W.  Hopkins,  as  an  individual, 
conveyed  a  number  of  lots  in  square  111,  in 
which  John  S.  Hopkins  did  not  Join,  and  be- 
tween the  date  of  the  fourth  deed  and  April 
80,  1875,  George  W.  and  John  S.  Hopkins,  as 
individuals,  conveyed  by  four  separate  deeds, 
at  different  times,  four  lots  in  square  110  to 
different  purchasers,  while  Gteorge  W.  Hop- 
kins between  the  same  dates  conveyed  a  num- 
ber of  lots  in  square  111.  We  think  the  form 
of  the  three  deeds  was  obviously  a  blunder  of 
the  conveyancer,  and  that  it  cannot  rightly  be 
laid  hold  of  as  showing  that  the  de^s  were 
intentionally  so  drawn  to  conceal  the  fact  that 
QeoTge  W.  and  John  8.  Hopkins  owned  the 
property  therein  named  as  individuals,  or 
that  they  purposely,  for  that  reason,  con- 
tinued to  deal  with  portions  of  the  real  estate 
they  had  purchased  as  if  they  still  held  it 
as  executors  and  trustees. 

We  are  brought,  then,  to  consider  whether 
appellees  were  ignorant  of  the  purchase  of 
the  property  by  the  trustees,  and  whether 
there  were  any  false  representations  on  their 
part  which  misled  them. 

(George  Washington  Hopkins  and  Isaac  H. 
Hopkins  were  at  uie  sale,  and  Mrs.  Lilbum, 
Mrs.  Wailes,  Mrs.  Early,  and  Alice  were  at 
the  house  of  George  W.  at  the  time  it  took 
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place,  Mn.  Lilbtum  having  been  sent  for  to 
come  up.  The  National  Intelligencer  was 
taken  at  the  house,  and  the  advertisement 
had  been  read,  certainly,  bv  Mrs.  Early, 
some  time  before.  George  Washin^n  said 
to  a  witness,  while  Chapman  was  bidding  : 
"He  is  buyinff  for  Uncle  George  ;**  and  Isaac 
H.  was  ''the  first  to  come  in  from  the  sale ; 
and  he  said  that  Chapman  had  bought  the 

Property  for  Uncle  (Jeorge  W.  Hopkins  and 
ohn,  and  he  said  they  had  paid  as  much  for 
it  as  the  property  was  worth."  The  subject 
of  the  sale,  and  that  George  W.  and  John  S. 
would  purchase  was  frequently  talked  over  as 
well  before  as  after  the  sale,  and  the  evidence 
demonstrates  that  there  was  no  secrecy  or 
concealment  about  it 

The  interesting  fact  is  testifled^to  by  ap- 
pellees' 8f>licitor  that  he  brought  to  the  at- 
[264]  tention  of  his  clients  the  case  of  Lansdale  v. 
Smith,  106  U.  S.  891  [27:  219],  and  that  he 
**  read  to  them  the  rule  of  law  that,  in  order 
to  excuse  Ions  delay  in  the  prosecution  of  a 
suit,  it  must  be  shown  by  the  plainti£F  that 
the  delay  was  caused  by  some  hindrance, 
impediment,  or  concealment  of  a  party  in 
possession.  I  think  I  read  it  over  to  them 
naif  a  dozen  times  and  tried  to  explain  it  to 
them. "  In  that  case  it  is  stated :  **  It  has 
been  a  recognized  doctrine  of  courts  in 
equity,  from  the  very  beginning  of  their 
jurisdiction,  to  withhold  relief  from  those 
who  have  delayed  for  an  unreasonable  length 
of  time  in  asserting  their  claims.  In  Wagner 
T.  Baird,  48  U.  8.  7  How.  284  [12:  681], 
it  was  said  that  long  acquiescence  and  laches 
by  parties  out  of  possession  are  productive 
of  much  hardship  and  injustice  to  others, 
and  cannot  be  excused  except  by  showing 
•ome  actual  hindrance  or  impediment^  caused 
by  tJ&e  fraud  or  concealment  of  the  party  in 
possession,  which  will  appeal  to  the  con- 
■cienoe  of  the  chancellor." 

Nevertheless,  although  thus  admonished, 
the  testimony  of  the  four  sisters,  Mrs.  Early, 
Mrs.  Lilbum,  Mrs.  Wailes,  and  Mrs.  Hall, 
(who  appeared  to  be  intelligent  and  well 
educated,')  if  treated  as  competent,  falls  far 
short  of  overthrowing  the  evidence  on  the 
part  of  the  defendants  that  they  were  ac- 
quainted with  the  fact  that  the  purchase  was 
made  for  the  trustees.  No  one  can  carefully 
peruse  their  evidence  without  being  im- 
pressed with  the  belief  that  they  were  aware 
of  that  fact.  Three  of  them  testified  that 
they  knew  their  uncle  and  brother  had  be- 
come purchasers  of  the  property  from  a  brick- 
layer, or  Chapman,  who  bought  at  the  sale, 
not  thsit  they  did  not  know  or  bear  that  he 
bought  for  the  trustees.  Mrs.  Hall,  who  was 
but  just  eighteen  at  the  time,  denied  that  she 
knew  who  bought  the  property  until  March, 
1884,  but  said  that  she  had  no  doubt  that  if 
she  had  applied  to  her  uncle  or  brother  for  in- 
formation in  regard  to  the  estate  they  would 
have  given  it.  Mr.  Luttrell  testifies  that  in 
1876  she  told  him  that  Chapman  bought  for 
George  W.  and  John  S. ,  and  in  1867  and  1868 
•he,  or  her  husband  for  her,  received  and  re- 
ceipted for  the  full  amount  of  her  share, 
(which  under  the  will  was  not  to  be  paid 
over  until  she  reached  twenty-one,)  on  an 
account   rendered.    All  these  complainants 
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saw  the  brickyard  being  carried  on  as  befoie, 
and  (George  W.  and  John  8.  continain^  to 
exercise  acts  of  ownership  over  the  proper^. 
They  all  had  no  doubt  that  either  of  the 
trustees  would  have  given  them  anv  in- 
formation they  desired,  and  they  all  evidently 
had  no  objection  to  the  trustees  beooming 
the  purchasers  in  and  of  itself. 

The  following  ii  from  the  testimony  of 
Mrs.  Early: 

**  O.  I  understand  you  now  to  say  that  yoa 
would  not  have  objected  to  George  W.  mod 
John  S.  Hopkins  buying  the  property  had 
they  given  a  fair  price  for  it?  A.  No,  air ;  I 
would  not  have  objected  to  it.  Q.  And  your 
whole  complaint  is  that  you  were  told  tlier 
did  not  give  a  fair  price  for  it?  A.  Tliat 
justice  was  not  done  us.  O.  I  underAUuid 
your  complaint  now  is  that  George  AY.  aiMi 
John  8.  Hopkins  did  not  give  a  fair  price 
for  what  they  bought?  A.  Well,  I  tliink 
they  got  as  much  as  they  could  for  the  sale 
at  the  time.  Q.  You  had  no  objection,  as 
you  stated  yesterday,  to  Qeorge  W.  and  Jobo 
S.  Hopkins  buying  it?  A.  I^o,  sir.  Q.  And 
you  did  not  care  who  bought  Uie  property 
so  that  you  got  a  fair  price  for  ill  A.  No, 
sir.** 

The  force  of  this  admission  is  attempted 
to  be  broken  by  a  letter  to  Mrs.  Early  from 
her  attorneys,  calling  her  attention  to  her 
answer  as  Ui  the  trustees  getting  as  much  as 
they  CQuM  at  the  time,  and  among  other 
things  notifying  her  ''that  unleaa  thU  state- 
ment was  a  mistake,  honestly  made  and  as 
honestly  corrected,  we  shall  feel  obliged  to 
ask  the  court  when  the  case  shall  be  called 
for  hearing,  to  consider  ua  as  no  longei 
counsel  for  >our  interest;"  and  her  reply 
that  she  meant  **  what  I  thought  the  day  of 
the  sale,  but  since  then  I  do  not  think  they 
got  as  much  as  they  could  for  the  property, 
etc.**  This  correspondence  mar  have  soothed 
the  susceptibilities  of  counsel,  but  it  is  not 
evidence,  and  if  it  were,  it  falls  to  remove 
the  impression  that  Mrs.  Early  believed  that 
a  full  price  was  realized. 

It  will  subserve  no  uaefu  purpose  co  go 
more  minutely  into  the  evidence.  We  re- 
sard  the  conclusion  as  irresistible,  that  the 
fact  that  the  purchase  waa  made  for  and  by 
the  trustees  was  known  to  all  of  these  childieu 
at  or  about  the  time  of  the  sale. 

The  excuses  for  want  of  diligence  in  the 
premises  set  forth  in  the  bill  amount  only 
to  this — that  in  February,  1884,  an  attorney 
undertaking  the  investigation  of  William'i 
case,  which  had  been  in  hand  since  1873. 
"discovered  for  the  first  time  that  Chapman 
had  never  paid  one  dollar  of  consideration 
for  said  land,  but  had  bought  the  same  for 
and  on  account  of  said  trustees,  and  that  the 
sale  was  fraudulent  and  void  ;**  and  that 
thereupon  the  pIainti£Fs  attention  was  called 
to  this  so-called  discoverv.  The  point  seeron 
to  be  that  complainants  counsel  concluded 
from  the  conveyances,  as  he  very  well  might 
that  the  trustees  had  bought  at  their  own 
sale.  This  was  true,  and  was  an  obvioua 
deduction  from  the  deeds,  but  it  did  not 
therefore  follow  that  those  oonveyancea  were 
absolutely  void,  nor  that  they  could  be  held 
so  nineteen  years  after  they  were  executed, 
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if  ibe  oompUinants  had  known  or  should  have 
known  that  fact  during  the  intervening  time, 
or  a  large  part  of  it. 

Whether  appellees  were  informed,  before 
1881  of  the  rule  in  relation  to  trustees  pur- 
chasing at  their  own  sale,  is  immaterial. 
Probably  George  W.  and  John  S.  Hopkins 
were  unacquainted  with  it,  and  made  the 
puTchaee  through  Chapman  because  obliged 
to  in  order  to  pass  the  legal  title.  The  vital 
question  is.  Did  appellees  actually  known, 
or  were  they  chargeable  with  knowledge  of, 
the  fact  of  tiie  purchase  itself?  What  we 
have  said  in  e£Fect  disposes  of  the  suggestion 
that  by  false  representations  appellees  were 
misled  into  believing  that  the  sale  was  fairly 
conducted  when  it  was  not,  and  that  this 
coostitutes  a  sufficient  explanation  of  the 
laMe  of  time. 

The  bill  averred  tnat  George  W.  Hopkins 
assured  Mrs.  Lilbum,  when  she  expressed 
nirprise  that  the  property  had  brought  so  low 
a  price,  that  the  sales  were  "  each  and  all  bona 
floe.*  But  the  testimony  of  Mrs.  Lilbum 
was  not  quite  that.  She  testified  that  when 
oer  uncle  came  in  from  the  sale,  she  remarked 
to  him:  *"(Jncle  G^rge,  is  the  land  all 
soldr  He  said:  'Yes.'  I  said:  'You  did 
Dot  get  but  very  little  for  it.'  He  said: 
No ;  it  was  a  bona  fide  sale. '  "  In  addition 
to  ibis,  counsel  refer  to  the  evidence  of  Mrs. 
Dasbiell  on  cross-examination,  where  she  said 
n  tliat  she  understood  the  property  brought  its 
full  value,  and  a  great  many  people  thought 
ii  brought  more,  and  was  asked :  **  Q.  It  was 
looked  upon,  then,  as  a  sale  particularly 
coDducted  for  the  interests  of  the  heirs?  A. 
Yes,  sir ;  it  was ;"  and  of  the  widow  of 
Jobo  S.  Hopkins,  that,  **My  uncle,  George 
W.  Hopkins,  and  mv  husband,  Jolm  S.  Hop- 
kins, told  the  family  that  they  were  going 
to  buy  the  brick-yard  property;  that  they 
▼ould  give  as  much  for  it  as  anyone  else ; 
tod  none  of  them  objected  at  all  f  and  that 
of  other  witnesses,  that  there  was  no  dis- 
satisfaction expressed  and  no^suspicion  enter- 
tained. 

Upon  testimony  of  this  kind,  we  cannot 
tiold  that  either  of  these  deceased  trustees 
Bade  statements  with  the  view  to  induce 
their  ce$tui$  que  trtut  to  act  upon  them,  or 
that  appellees  were  lulled  into  repose  by  any 
affirmative  conduct  on  their  part.  Still  less 
does  this  class  of  evidence  tend  to  show  an 
effort  to  conceal  from  appjellees  Uiat  the 
trustees  had  purchased  at  tbeir  own  sale. 

By  the  amendment  mad«%  in  June,  1885, 
these  trustees  were  charged  with  fraudulently 
Appropriating  one  half  of  the  proceeds  of 
lots  3,  4,  and  5  of  square  67,  known  as  the 
Mix  lots,  to  the  benefit  of  one  of  them.  The 
evidence  showed  that  John  and  George  W. 
Hopkins  carried  on  the  business  of  brick- 
ti^ng  on  square  67,  using  the  clay  derived 
therefrom,  before  they  occupied  squares  W, 
^and  M,  and  that  the  brick  business  had 
"cen  carried  on  on  that  square,  before  their 
occupancy  by  a  firm,  one  of  whom  was  named 
^z.  It  farther  appeared  that  John  Hopkins 
1^  been  engaged  in  business  on  his  individ- 
ual aocuunt  and  had  failed,  and  that  he  had 
Md  transactions  in  which  George  W.  was  not 
loterested.    And  one  of  his  daughter,  Mrs. 


Early,  testified,  under  objection,  to  a  con« 
versation  between  her  father,  John  Hopkins,, 
shortly  before  his  death,  and  Mr.  Mix,  in 
which  .Mix  told  Hopkins  that  he  would  give 
him  a  deed  for  some  lota.  On  October  27, 
1869,  Charles  £.  Mix  and  wife,  for  the 
nominal  consideration  of  $5,  conveyed  to 
George  W.  and  John  S.  lots  three,  four,  and 
five  in  square  67  in  fee  simple,  "in  trust, 
nevertheless  to  have  and  to  hold  the  same 
for  the  benefit  of  the  estate  of  the  late  John 
Hopkins,  upon  like  trusts  and  conditions, 
and  with  all  the  rights  and  powers  contained 
and  vested  in  the  said  parties  of  the  second 
part  under  and  by  virtue  of  the  last  will  and 
testament  of  the  late  Hopkins.  ** 

On  Juno  18,  1872,  George  W.  and  John  S. 
as  executors  of  the  estate  of  John  Hopkins, 
deceased,  and  also  as  trustees  under  tne  deed 
from  Mix  and  wife,  conveyed  to  James  M. 
Latta  said  lots  three,  four  and  five  for  $6,784. 
On  July  1,  1878,  John  S.  gave  to  Mrs.  Early 
a  paper  written  by  himself,  containing  a 
statement  by  the  trustees  of  the  sale  of  these 
lots.     This  paper  was  as  follows : 

**Sale8  of  lots  8, 4,  ft  5,  square  07 $6,788  90 

^Balance  m  interest,  rents,  etc 262 10 
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*'One  half  to  Geo.  W.  Hopkins—  $7,040  oa 

$8,823014 

'*I>o.  J.  Hopkins 7)8,688.0H     8,58804* 

— ; 7,0460$ 

"July  Ist,  1878.  608JB9" 

Prior  to  this  date,  two  of  the  nine  child> 
ren  of  John  Hopkins,  namely,  Levin  and 
Isaac,  had  died  intestate  and  without  issue, 
and  the  other  seven  children  were  the  bene- 
ficiaries under  the  will.  According  to  this 
account  rendered,  one  half  of  the  sum  for 
which  the  lots  had  been  sold  to  Latta  went  to 
George  W.  and  the  other  half  to  John  Hop- 
kins' estate;  and  the  half  of  John  Hopkins 
was  divided  by  seven,  giving  the  sha.e  of 
each  of  the  children  as  $508.29.  October  11, 
1878,  Mrs.  Early  wae  ^d  her  share  and  on 
the  same  dav  signed  the  following  receipt: 

**Rec*d  of  Geo.  W.  &  J.  8.  Hopkins,  ex- 
ecutors and  administrators  of  Jno.  Hopkins' 
estate,  five  hundred  and  three  ^ffff  doMs.  in 
full  of  all  demands  due  me  from  the  said 
estate  to  date 

"$503^.     Washington,  Oct.  11th,  1873.'' 

November  29.    1873,   Mrs.    Lilbum,   and 
December  24,  Mrs.  Hall  and  Mrs.   Wailes,    ^ 
respectivelv  sitrned  similar  receipts  for  the 
sum  of  $508. 2{^  each.    Qearge  Washington      ,„o«-. 
Hopkins  had  died  intestate,  and  July  9,  1870,       l»o»  J 
letters  of  administration  had  been  issued  on 
his  estate  to  Mary  A.  Hopkins.     October  1, 
1873,  Mary  A.  Hopkins,  the  administratrix, 
gave  a  similar  receipt  for  George's  sbare  of   . 
the  i)roceeds,    $503.29.     December  2,   1873, 
William  M.  S.  signed  the  following  receipt;   ' 

"Rec'd  of  Geo.  W.  &  J.  S.  Hopkins,  ex- 
ecutors  and  administrators  on  John  Hopkins* 
estate,  five  hundred  and  three  f/n  doll  a  in 
full  of  all  demands  due  me  from  the  said  es- 
tate and  also  in  full  of  any  or  all  demands 
due  me  from  the  said  parties  above  mentioned 
up  to  this  date— Dec.  2d,  1873. 

"Washington,  D.  C. 

"$503.29.^' 

George  W.  and  John  8.  Hopkins  have 
passed  away  and,  therefore,  cannot  explain 
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the  reasons  for  their  action  in  thus  treating 
these  lots  as  belonging  to  the  co-partnership, 
but  they  were  conversant  with  the  facts  and 
must  l>e.  regarded  as  having  acted  under- 
standingly  upon  that  basis.  The  square  was 
used  by  the  partnership  for  partnership  pur- 
poses, and  it  is  not  a  violent  presumption 
that  these  lots  were  purchased  with  partner- 
ship funds.  The  question  on  this  branch  of 
the  case  is,  whether  bv  bill  filed  fifteen  years 
after  Mix  and  his  wife  gave  their  deed,  and 
eleven  vears  after  the  distribution  just 
stated,  the  heirs  of  the  trustees  ought  to  bo 
held  to  account  for  the  other  half  of  the  pro- 
ceeds upon  the  ground  that  the  lots  belonged 
to  John  Hopkins  individually.  In  our  Judg- 
ment such  a  conclusion  is  inadmissible  under 
the  circumstances. 

Tlie  bill  averred  that  the  conveyance  of 
William  M.  S.  and  his  wife  to  his  brother 
John  S.,  executed  June  20,  I860,  and  re- 
corded July  7,  1860,  was  fnuidulent  and 
void,  and  procured  in  pursuance  of  a  general 
scheme  of  fraud  on  the  part  of  the  trustees. 
William  was  not  a  party  to  the  suit,  but 
by  the  decree  the  deed  seems  to  have  been 
igi  orcd,  and  Sarah  £.  Hopkins,  William's 
wife,  treated  as  assignee  of  his  share.  It  is 
admitted  that  William  signed  this  deed  and 
delivered  it  to  his  brother,  and  we  think  it 
cannot  be  properly  claimed  that  he  was  at 
[270]  the  time  mentally  incompetent  to  execute  it. 
It  is  true  he  was  in  the  Government  Hos- 
pital from  August  18,  1864.  to  September  2, 
1864,  and  from  January  1»  to  March  23,  1865, 
and  also  from  September  19,  1868,  to  Augiist 
6,  1870,  for  dipsomania,  the  last  time  being 
after  he  had  receive^  a  blow  on  the  head ; 
but  there  is  much  evidence  that  he  was  a  man 
of  intelligence  and  business  capacity  when 
not  under  the  influence  of  liquor,  and  if 
there  were  any  mental  failure  after  Septem- 
ber. 1868,  that  is  not  material  here.  He  was 
called  as  a  witness  on  behalf  of  complainants 
and  testified  that  his  brother  persuaded  him 
to  sign  the  deed ;  that  he  did  not  acknowl- 
edge it ;  that  he  signed  his  wife's  name  to 
it  at  the  suggestion  of  his  brother ;  and  that 
she  knew  never  about  it.  January  28,  1864, 
William  conveved  to  Christopher  Ingle,  for 
the  benefit  of  his  wife,  all  his  interest  in  his 
father's  estate  and  the  deed  was  recorded  Jan- 
uary 29,  1864.  Ingle  was  not  a  party  to  the 
suit.  On  the  margin  of  the  book  in  which 
this  deed  was  reconled  is  an  entry,  according 
to  the  custom  in  the  recorder's  office,  to  the 
e£Fect  that  the  original  deed  was  delivered  to 
the  beneficiary  in  May,  1864. 

Counsel  on  both  sides  refer  to  certain  cor- 
respondence between  John  S.  and  Sarah  E. 
Hopkins  in  the  summer  of  1878»  in  which 
both  these  deeds  are  mentioned.  As  to  that 
to  John  S.,  Mrs.  Hopkins  wrote:  **What 
William  did  I  do  not  know,  and  if  I  signed 
it  I  signed  it  not  knowing  what  it  was 
(which  fault  was  not  yours),  for  the  deed 
of  trust  in  which  William  gives  me  the  por- 
tion of  his  father's  estate  is  duly  recorded, 
and  was  January  29,  1864.  **  In  her  testimony 
in  chief,  Mrs.  Hopkins  denied  that  she  had 
Joined  her  husband  in  a  deed  to  John  S. ,  and 
asserted  that  she  had  never  signed  but  one 
dead,  which  was  a  deed  to  sell  «  amAll  house, 
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in  1858  or  1859.  She  remembered  that 
of  the  magistrates  who  took  the  acknowledg- 
ment was  named  Donn.  It  appeared  that  tSi 
acknowledgment  of  the  deed  of  1800  le  Joha 

5.  was  made  before  two  magistratea,  ooe  of 
whom  was  Mr.  Donn,  while  he  was  not  oae 
of  the  two  justices  of  the  peace  before  wboot 
the  deed  of  1859  was  acknowledged,  and  Mrs. 
Hopkins  some  days  afterwards  explained  the 
reference  to  Mr.  Donn  as  arising  from  a  re- 
mark of  counsel.  However,  upon  cross-ex- 
amination, she  testified,  that  she  was  afeaid  r< 
she  would  not  recommend  any  one  to  tmst  ^ 
her  memory  twenty  years  back ;  and  that  as 

to  the  deed,  she  still  did  not  recollect  any- 
thing but  the  one  deed,  and  yet  she  might 
have  signed  another.  She  mul  also  com- 
pletely forgotten  her  knowledge  of  the  exist- 
ence of  the  deed  of  Januair  fS,  1864,  to  Mr. 
Ingle,  to  which  she  had  referred  in  her  letter 
of  1878,  and  which  the  record  in  the  recorder's 
office  showed  had  been  delivered  to  the  beob- 
ficiary  in  May,  1864. 

We  understand  it  to  be  conceded  that  when 
the  evidence  was  taken  in  this  suit  both  of 
the  justices  of  the  peace  before  whom  the 
deed  of  1860  was  acknowledged,  as  is  admit- 
ted by  the  bill,  were  dead ;  and,  ia  the  abeeDoe 
of  evidence  of  fraud  or  collusion  on  their 
part,  their  certificate  ought  to  prevail.  Mia. 
Hammond  stated  in  her  answer,  upon  in- 
formation and  belief,  that  this  deed  of  18A0, 
though  absolute  on  its  face,  was  availed  of 
by  her  father  solely  as  a  security  and  for  tha 

Srotection  of  his  brother,  the  said  Wilii«un 
[.  S.,  who  was  addicted  to  intoxication,  hod 
that  the  full  share  of  William  M.  8.  in  the 
estate  of  his  father  was  duly  accounted  for 
and  paid  to  him.     In  the  settlement  of  March 

28,  1865.  William's  share,  namely,  $2,667.- 
60,  was  receipted  for  by  John  S.,  tlw  latter 
presumably  claiming  the  power  to  do  this  li^ 
virtue  of  William's  deed  to  him.     Qn  Mara 

29.  1865,  William  was  credited  with  $2,667.- 
60  in  an  account  opened  before  that  time  in  a 
book  kept  by  George  W.  and  JoIid  S.,  and 
that  account  showed  that  there  was  paid  to 
him,  on  or  before  June  5,  1865,  in  install- 
ments, the  aggregate  sum  of  $2,667.60,  after 
deducting  $1,641.01,  made  up  of  $1,579.49 
due  John  S.  and  $61.52  for  bill  of  furniture. 
On  December  2,  1878,  William  receipted  for 
$508.29,  his  share  of  the  purchase  money  from 
the  Mix  lots,  and  in  full  of  any  or  all  de- 
mands to  date.  This  amount  is  ^own  on  the 
same  account,  and  is  made  up  of  nine  items 
of  cash  paid  him,  commencing  with  Januanr 

6,  1872,  and  closine  with  December  2,  18781 
This  was  not  a  bill  to  set  aside  the  deed« 
nor  is  it  framed  in  the  aspect  of  repudiating 
the  payments  to  William  as  made  in  fmod 
of  his  wife.  We  do  not  care  to  comment  up- 
on the  testimony  of  William  in  this  connec- 
tion. We  think  complainants  failed  to  make 
out  their  charges  of  fraud,  and  that  apart  from  [t 
that,  the  defense  of  laches  interposes  an  in- 
superable bar  to  contention  upon  this  subject. 

We  perceive  no  adeouate  reason  given  for 
the  delay  in  the  attach  upon  this  deed,  nor 
in  respect  of  the  proceeds  of  the  Mix  lota. 
nor  in  the  assault  upon  the  acoonnt  stated  and 
settled  in  the  orphans'  court  in  1865.  Wt 
fail  to  find  any  ground  as^iraed  for  the  ig- 
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aonBoe  of  plaintiffs  of  the  prdceedings  upon 
rbe  executors*  acoounting,  or  why  they  re- 
reived  and  receipted  for  their  distributive 
sljares  as  determined  thereby.  Indeed,  all  the 
matters  relied  on  to  justify  the  imputation 
of  fraud  were  known  or  could  have  been 
known  to  the  plaintiffs  just  as  well  at  the 
time  when  they  transpired  as  when  the  bill 
was  filed.  No  facts  are  shown  of  which 
plaintiffs  were  ignorant.  No  discovery  was 
ottde  which  might  not  have  been  made  during 
the  niDetcen  years.  It  is  true  that  the  cliil- 
dren  of  John  Hopkins  had  confidence  in  their 
brother  and  uncle ;  but  as  for  nearly  twenty 
years  they  apparently  saw  no  reason  for  be- 
lieving that  that  confluence  had  been  mis> 
placed,  it  would  require  much  more  convinc- 
ing evidence  than  this  record  affords  to  jus- 
tify the  conclusion  that  they  had  been  in  fact 
the  victims  of  imposition.  Indeed,  we  do 
not  understand  the  testimony  of  the  survivors 
as  affirmatively  questioning  the  integrity  of 
the  trustees. 

Jtfr.  Justice  Merrick,  In  his  tv^ell  considered 
opinion  in  the  case,  after  saving  that  **  the 
question  then  reduces  itself  to  the  naked 
question  whether  the  doctrine  of  a  court  of 
chancery,  with  regard  to  the  necessity  of 
the  repose  of  societv,  is  not  sufllcient  to  pre- 
vent the  opening  of  this  inquiry  under  these 
circumstances,"  proceeds  to  examine  the  two 
classes  of  cases  to  which  the  doctrine  is  ap- 
plied, that  of  constructive  fraud  in  the 
dealing  by  a  trustee  with  the  subject  of  the 
trust  through  an  intervening  person  for  the 
acquisition  of  the  legal  title,  and  that  of 
actual  fraud  and  concealment,  and  points 
out  the  iin^ater  lit>erality  in  respect  of  lapse 
of  time  in  the  latter  class  than  in  the  former. 
*73]    Where  there  is  no  fraud  in  fact,  he  savs : 

**If  the  party,  in  view  of  all  the  facts  of 
the  case,  has  slept  upon  his  rights,  a  court 
of  chancery  will  not  intervene ;  and  in  meas- 
uring laches  there  are  two  extremely  impor- 
tant considerations  al  ways  taken  notice  of  by  a 
court  of  chancery,  which  limit  and  narrow  the 
measure  of  timo  which  otherwise  would  be 
liberal. %  Where  there  has  been  no  change  of 
circumstances  between  the  parties  and  no 
change  with  reference  to  the  condition  and 
value  of  the  property,  a  court  of  chancery 
will  run  very  nearly  if  not  quite  up  to  the 
measure  of  the  Statute  of  Limitations  as  ap- 

6 lied  in  analogous  cases  in  a  court  of  law. 
ni  where  there  has  been  a  change  of  circum- 
stAnces  with  reference  to  the  parties  and  the 
propertv,  and  still  more  where  death  has  in- 
tervened, so  that  the  mouth  of  one  party  is 
closed  and  those  who  represent  his  interests 
are  not  in  a  predicament  to  avail  of  the  ex- 
planations which  he  might  have  made,  out  of 
the  charities  of  the  law  and  in  consideration 
of  the  fact  that  fraud  is  never  to  be  presumed, 
but  must  always  be  proved  and  proved  clear- 
ly, the  courts  limit  ver^  much,  in  such  cases, 
the  measure  of  time  within  which  they  will 
pint  relief,  because  the  presumption  comes 
in  aid  of  the  dead  man,  that  he  has  gone  to  his 
•oconnt  with  a  clear  conscience.    In  this  case 
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one  of  these  trustees,  the  survivor,  remained 
in  active  jife  and  energy  for  nineteen  years 
after  the  alleged  technical  fraud  is  supposed 
to  have  been  committed.  There  was  no 
challenge,  during  that  time,  of  the  transac- 
tion. Had  there  been  the  law  has  a  right 
to  presume,  and  does  presume,  that  he  would 
have  had  opportunities  of  explaining  these 
transactions  and  vindicating  himself,  which 
opportunities  are  now  lost.  The  counter- 
presumption  now  arises,  that  there  has  been 
delay  with  a  view  to  have  the  undue  advan- 
tage of  evidence  on  one  side  no  longer  capable 
of  explanation  on  the  other. 

''This  is  this  case  stripped  of  all  the  sur- 
roundings with  reference  to  it,  stripped  of 
all  the  imputations  and  suspicions  piled  one 
upon  another  with  artful  ingenuity  arising 
out  of  a  number  of  minute  circumstances, 
no  one  of  which  has  in  itself,  apart  from 
others,  any  significance.  The  effort  has  been 
made,  I  say,  under  such  circumstances,  to 
impute  fraud. 

**  But  it  is  very  remarkable  that,  while  the 
circumstances  of  themselves  do  not  carry  any 
persuasive  evidence  of  fraud  to  the  trained 
judicial  mind,  the  parties  themselves  who  are 
impeaching  the  transaction,  the  surviving 
children  who  had  knowledge  of  what  oc- 
curred, in  their  evidence  in  this  cause  and 
under  all  the  temptations  to  strain  or  overtop 
their  testimony  do  not  to-day  impute  any 
actual  malversation  to  either  of  the  trustees. 
The  utmost  they  say  is  that  if  they  have  riehts 
they  want  them.  They  never  did  call  in 
question,  in  the  lifetime  of  the  trustees,  the 
integrity  of  the  trustees ;  they  do  not  affirm- 
atively call  it  in  question  to-day.  They 
simpljr  say,  at  the  uttermost,  that  if  they 
have  rights,  as  has  been  suggested  to  them 
in  regard  to  the  possibilities  of  a  legal  ad- 
ministration of  a  trust  in  the  manner  in 
which  I  have  stated,  they  want  those  rights. 
Now,  under  all  these  circumstances,  with  all 
this  lapse  of  time,  with  all  the  knowledge 
they  ha!a  then  and  there  while  the  transactions 
were  fresh,  with  all  the  temptations  now  in 
their  own  minds  to  pervert  the  facts,  there 
is  no  one  of  those  who  are  at  all  reliable  in 
testimony — and  I  do  not  include  "W.  M.  8. 
Hopkins  in  this  remark — who  ventures  to 
impute  actual  fraud  to  the  trustees  whose 
estates  they  are  now  calling  in  question. " 

We  concur  in  these  views.  In  all  cases 
where  actual  fraud  is  not  made  out,  but  the 
imputation  rests  upon  conjecture,  where 
the  seal  of  death  has  closed  the  lips  of  those 
whose  character  is  involved,  and  lapse  of 
time  has  impaired  the  recollection  of  trans- 
actions and  obscured  their  details,  the  wel- 
fare of  society  demands  the  rigid  enforce* 
ment  of  the  rule  of  diligence.  The  hour- 
glass must  supply  the  ravages  of  the  scythe, 
and  those  who  have  slept  upon  their  rights 
must  be  remitted  to  the  repose  from  which 
they  should  not  have  been  aroused. 

The  decree  i$  reverted  and  the  cause  re' 
manded,  %tith  directione  to  ditmiu  the  Ml. 
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r275j     THE  WASHBURN  &  MOEN  MANUFAC- 
TURING COMPANY  BT  AL. 

«. 

THE  BEAT  'EM   ALL   BARBED  WIRE 
COMPANY  BT  AL. 

(See  8. 0.  **  ZTke  Barbed  irire  Potent  **  Reporter^  ed. 

sTs-afflw) 

Void  reissue  does  not  afeet  previous  patent — 
ithen  date  of  applieatton  controls — Olidden's 
patent  for  wire  fences — difference  between  that 
and  the  Hunt  and  KeHlyfenee-Aast  step  wins 
— new  combination,  when  invention — unpat- 
ented devices,  how  proved  to  be  anticipations — 
when  wiU  not  d^eat  completed  invention — 
QUdden*s  patent  for  wire  fences  valid, 

h  A  void  reissue  of  a  patent  does  not  affect  the 
original  application  upon  which  the  patent  was 
granted,  nor  the  previous  patent. 

JL  The  date  of  the  application  and  not  the  date  or 
the  patent  controls  in  determining  the  legal  ef- 
fect to  be  given  to  two  patents  issued  at  different 
M/es  to  the  same  inventor  and  the  order  in  which 
they  are  to  be  considered. 

t.  Although  Gliddeo  in  his  patent  ror  an  improve- 
ment  for  wire  fences  cannot  claim  the  matter  in 
the  Kelly  patent,  yet  he  made  a  most  valuable 
contribution  to  the  art  of  wire  fencing  in  the  in- 
troduction of  tl^  coiled  barb  of  a  new  shape  .in 
combination  with  the  twisted  wire  by  which  it  is 
held  in  position. 

4.  From  the  crude  device  of  Hunt  to  the  perfected 
wire  of  Glidden.  each  patent  has  marked  a  step 
in  the  progress  of  the  art.  The  difference  be- 
tween the  Kelly  fence  and  the  Glidden  fence  is 
not  a  radical  one,  but  it  has  made  the  barbed  wire 
fence  a  practical  and  commercial  success. 

€.  Courts  will  sustain  a  patent  to  the  man  who  has 
taken  the  final  step  which  has  turned  a  failure 
into  a  success.  In  the  law  of  patents  it  is  the  last 
step  that  wins. 

t.  If  a  new  combination  and  arrangement  of 
known  elements  produce  a  new  and  benefldal 
result,  never  attained  before,  it  is  evidence  ot 
invention. 

7.  The  burden  of  proving  unpatented  devices, 
claimed  to  be  anticipations  of  a  patent,  is  upon 
defendant,  and  when  proven  only  by  oral  testi- 
mony the  proof  should  be  closely  sorutiniaed,  and 
must  be  dear,  satisfactory,  and  beyond  a  reasoo- 
able  doubt.  ^ 

$,  If  the  thing  aOeged  to  have  been  an  anticipa- 
tion of  a  patent  was  embryotic  or  Inchoate;  if  it 
lested  in  speculation  or  experiment:  if  the  pro- 
cess pursued  for  Its  development  had  failed  to 
reach  the  point  of  consummation,  it  cannot  avail 
to  defeat  a  patent  founded  upon  a  discovery  or 
invention  which  was  completed. 

9.  G  lidden  was  the  first  one  who  published  tlie  de- 
vice of  the  coiled  barb,  locked  and  held  in  place 
by  intertwisted  wire:  put  It  upon  record;  made 


use  of  it  for  a  piaotlcal  purpose:  and  gave  M  tc 
the  public,  and  tals  patent  therefor  issued  Vov. 
M,  1874,  is  vaUd. 

[No.  128] 
ArguedDee,  16, 17, 1891.  Decided FiA.  99. 189f, 

APPEAL  from  a  decree  of  the  Circuit  Coort 
of  the  United  States  for  tbe  Northern  Dis- 
trict of  Iowa,  holding  that  the  Joseph  F.  Olid- 
den  patent.  No.  157,124,  issued  November  24, 
1874,  for  an  improvement  in  wire  feooes  is 
invalid,  and  dismissing  a  suit  in  equity  for  tbe 
infringement  of  said  patent  Revened  and 
case  remanded  with  instructions  to  enter  a 
decree  for  plaintiff  for  an  aocountiog  and  for 
further  proceedings. 


Statement  bj  Mr,  Justice  Bro^ 

This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  No.  157,124,  issued  to 
Joseph  F.  Olidden,  November  24, 1874,  tor  an 
"Improvement  in  Wire  Fences."  In  his speci- 
flcation  the  patentee  stated  that  "this  invention 
has  relation  to  means  for  preventing  cnttie 
from  breaking  through  wire  fences:  and  it  con- 
sists in  combining,  with  the  twisted  fence- 
wires,  a  short  transverse  wire,  coiled  or  bent 
at  its  central  portion  about  one  of  the  wire 
strands  of  the  twist,  with  its  free  ends  project- 
ing in  opposite  directions,  the  other  wire  strand 
serving  to  bind  the  spur-wire  lirmly  to  its 
place,  and  in  position,  with  its  spurends  per- 
pendicular to  the  direction  of  tbe  fence- wire, 
lateral  movement,  as  well  as  vibration,  being 
prevented.  It  also  consists  in  the  construction 
and  novel  arrangement,  in  conneetion  with 
such  a  twisted  fence- wire  and  its  spur  wires, 
connected  and  arranged  as  above  described,  of 
a  twisting  key  or  head-piece  passing  throngh 
the  fence-post,  carrying  the  ends  of  the  fence- 
wires,  and  serving,  when  the  spurs  becomt 
loose,  to  tighten  tbe  twist  of  the  wires,  and 
thus  render  them  rigid  and  firm  in  poaitioii.'' 

His  claim  was  for  "a  twisted  fence- wire 
having  the  transverse  spur- wire  D  bent  at  its 
middle  portion  about  one  of  the  wire  strands  a 
of  said  fence- wire,  and  clamped  in  poaitioo 
and  place  by  the  other  wire  strand  t ,  twisted 
upon  its  fellow,  substautially  as  specHM." 

The  bill  also  relied  upon  oertaiu  decrees  ob- 
tained in  other  districts  against  other  defend- 
ants, which  were  claimed  to  have  established 
the  validity  of  the  patent  The  answer  denied 
that,  in  view  of  the  state  of  the  art  at  tbe  time 
this  patent  was  issued,  there  was  any  inventioa 
in  the  device  described,  and  averred  that  the 
decrees  set  forth  in  the  bill  were  ooUusivelv 
and  fraudulently  obtained:  and  also  set  forth 
an  opinion  of  tlM  Circuit  Court  of  the  United 


Non.— Jbr  uihat  patents  are  oranted;  when  de- 
^jtartd  void,  see  noU  to  Bvans  v.  Baton,  4:  4BB. 

A»  to  paUntahQUbu  of  imnent^ms^  see  notes  to 
Hiompson  V.  Boisselier,  9:  76,  and  Ooming  v.  Bur- 
^n,  14:  688. 

As  to  abandonment  of  invention^  see  noCs  to  Peo- 
aook  V.  Dialogue,  7:  387. 

As  to  dlstinetion  between  inventtom  of  meehanlsm^ 
mrtides^  or  prtxhiett  and  processes;  wihen  latter  swt- 
€nted^  see  note  to  Ooming  v.  Burden,  U:  688. 

As  to  ineliudtna  process  and  product  in  same  pal' 
ont;  separate  patents  there/or^  see  not«  to  Bvans  v. 
Baton,  4:  tfSL 


As  to  what  retssue  may  cover^  see  MOle  to  0*BelUy 
T.  Morse,  14:  60L 

As  to  asstgnmenU  beforslasutng  and  re(ssmim$  pat' 
ent;  recording;  when  assignment  tmmfcrs  extendsA 
tsrms^  see  note  to  Oayier  v.  Wilder,  18:  SOL 

As  to  when  assignee  ma/y  sue  for  infringememi 
when  patentee  must;  when  thegvMuiiointSiei^  mots  to 
Wilson  V.  Bousseau^  11: 114L 

As  to  damages  for  infringement  of  vatent;  trtUU 
damages^  see  note  to  Hogg  v.  Bmenon,  18:  AN. 

As  to  notes  given  for  patent  rigikta;  pmrhatsr 
before  motiiraif,  see  iiole  to  MaadaviUe  v.  Watoh, 

ictr. 
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rn     States  for  the  Northern  District  of  Slioois  to  | 
the  effect  that  the  patent  was  void  for  want  of 
iio?dty.     WaMum  d  Moen  Mfg.  Co,  v.  HaUh, 
10Bi«.66. 

The  following  diawingt  accompanied  the 
qiedfication; 


i 


Mr.  John  R.  Bennett*  for  appellants: 

The  date  of  Gliddeo's  invention  of  the  patent 
in  suit  is  established  by  the  date  of  liis  applica- 
tion for  the  pateDi. 

Webster  Loom  •>.  r.  Biffgins,  106  U.  8.  694 
<»:  1183). 

The  date  of  invention  and  application  and 
not  the  date  of  patent  is  the  controlling  date 
iD  determining  as  to  the  legal  effect  to  be 
given  to  two  patents  issaed  at  different  dates 
to  the  same  inventor  in  which  are  shown  certain 
features  common  to  both. 

Suffoik  County  Mfg.  Co.  v.  Hoyden,  70  U.  8. 8 
Wall  815  (18:  76);  MeMiUan  v.  Rm,  1  Fed. 
Ren.  722. 

The  patent  is  prima  facie  evidence  of  the 
sufficiency  of  invention  andj>atentability. 

ikymimr  v.  (kibome,  78  U.  8.  11  Wall.  616 
<20:  33);  Lehnbeuter  v.  HolihavB,  106  U.  6,  94 
(26:  989);  Beiter  v.  Jonei,  85  Fed.  Rep.  421; 
dmith  V.  Goodyear  2>.  F.  Co,  98  U.  8.  486 
(33:  952);  Sha/oer  v.  Skinner  Mfg,  Co.  80  Fed. 
Rea68. 

The  fact  that  the  patent  has  been  infringed 
by  defendants  is  sufficient  to  establish  its  util- 
t^,  at  least  against  them. 

Western  Electric  Oo.  v.  LaRue,  189  U.  8. 608 
(85:  297);  Adams  db  W.  Mfg.  Co.  v.  Rathbone, 
26  Fed.  Rep.  262. 

Where  the  utility  is  proved  to  exist,  a  suffi- 
ciency of  invention  to  support  the  patent  must 
be  presumed. 

Webster  Loom  Co.  v.  Higgins,  106  U.  8.  691 
(26:  1181);  Consolidated  8.  V.  Co.  v.  Crosby  8. 
0.  <ft  F.  Oo.  118  U.  8. 179  (28:  946). 

This  is  one  of  those  cases,  so  often  met  with 
hi  the  history  of  patents,  where  an  invention. 
ODoe  perfected,  has  shown  itself  to  be  so  useful 
ud  80  highly  appreciated  as  to  have  gone  at 
ooce  into  extensive  use,  that  it  is  inherently 
iiDDOssible  it  should  have  been  known  before, 
tod  not  have  gone  into  general  use.  Its  success 
leads  infringers  and  mal  inventors  to  set  up 
oude  and  unsuccessful  experiments  as  antic- 
ipatiog  it,  and  dim  recollections  are  stimulated, 
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and  conscience  strained,  to  clothe  with  living 
flesh  what  was  an  inert  and  useless  skeleton. 

Biteltcoek  v.  Tremaine,  9  Blatchf.  662;  Par- 
ham  V.  American  B.  0.  db  8.  Mach,  Co.  4  Fish. 
Pat.  Cas.  468. 

The  establishment  of  the  existence  of  the  al- 
leged prior  fences  beyond  a  reasonable  doubt 
is  on  the  appellees  and  must  be  sustained  with- 
out reference  to  any  proofs  offered  by  the  ap- 
pellants in  rebuttal. 

Cantrell  v.  WaUiek,  117  U.  8.  696  (29:  1019); 
Cojiin  V.  Ogden,  85  U.  8.  18  Wall.  120,  124 
(21:  821,  828);  Washburn  v.  Qould,  3  Story. 
122,  142;  Amencan  Bell  Teleph.  Co,  v.  PeopU^s 
Tdeph,  Co.  22  Fed.  Rep.  809;  Lehnbeuter  ▼. 
Bolthaus,  105  U.  8.  94  (26:  989). 

Evidence  of  doubtful  probative  force  will  not 
overthrow  the  presumption  of  novelty  and 
originality  arising  from  the  grant  of  letters 
patent  for  an  invention. 

SmithY.  Fay, 6 Fish.  Pat.  Cas.  446;  Bawes  v. 
Antisdel,  2  Bann.  &  Ard.  10;  Patterson  t. 
Duff,  20  Fed.  Rep.  641;  Wood  v.  Clet)dand  B. 
M.  Co.  4  Fish.  Pat.  Cas.  660;  Parham  v. 
American  B,  0,  db  8.  Maeh.  Co.  4  Fish.  Pat. Cas. 
482;  United  States  Stamping  Oo.  v.  Jeu>ett,  18 
Blatchf.  469, 7  Fed.  Rep.  869;  Clark  Thread  Co. 
V.  WiUimantic  Co.  140  U.  8.  488  (85:  521). 

TTiat  there  is  invention — patentable  novelty 
— in  the  combination  or  assemblages  of  old 
elements  for  the  production  of  a  new  result,  is 
now  well  settled. 

Seymour  v.  Osborne,  78  U.  8.  11  Wall.  548 
(20:  40);  Bates  r.  Coe,  98  U.  8.  40  (25:  71); 
Imhneus&r  v.  Buerk.  101  U  8.  660  (25:  947).    . 

Glidden's  combination  is  not  found  in  either 
of  the  prior  patents  to  Hunt,  Smith  or  Kelly. 

Consolidated  8.  V.  Oo.  v.  Crosby  8.  Q,  d  V, 
Co,  118  U.  8.  171  (28:  943);  Wilcox  v.  Book^ 
waiter,  81  Fed.  Rep.  224. 

Messrs.  A.  S.  Blair,  W.  H.  Sinflrleton 
and  D.  B,  Benderson,  for  appellees: 

Any  patent  may  be  defeated  by  showing  that 
the  thing  secured  by  the  patent  had  been  dis- 
covered and  put  in  actual  use  prior  to  the  dis- 
covery by  the  patentee,  however  limited  the 
use  or  knowledge  of  the  prior  discover  may 
have  been.  t 

BetifordY.  Bunt,l  Mason,  802;  Ooffln  v.  Ogden, 
2  Whit  Pat.  Cas.  465;  Miller  v.  Force,  9  Fed. 
Rep.  608;  Coffin  v.  Ogden,  85  17  8.  18  WalL 
120  (21:  821);  Qaykr  v.  Wilde  ,  61  U.  8.  10 
How.  477  (18:  504);  Beed  v.  Lutter.l  8tory, 
590;  BUike  v.  San  Francisco,  118  U.  8.  649 
(28:  1070):  Br<mn  v.  Piper,  91  U.  8.  87  (28: 
200);  Mahn  v.  Barwood,  112  U.  8.  864  (28: 
665);  Roberts  v.  Ryer,  91  U.  8.  160  (28:  267); 
SewaU  Y,  Jones,  91  U.  8.  180  (28:  276);  Jones 
V.  Barker,  11  Fed.  Rep.  597. 

To  be  new  in  the  sense  of  the  art.  It  must 
be  the  product  of  original  thought  or  inventive 
skill,  and  not  a  mere  form  of  mechanical 
change  of  what  was  old  and  well  known. 

Stanley  Works  v.  Sargent,  8  Blatchf.  841. 

No  invention  in  giving  a  new  use  to  an  old 
device 

Woodman  v.  Stimpson,  3  Fish.  Pat.  Cas.  104; 
Stimpson  v.  Woodman,  77  U.  8.  10  Wall.  117 
(19:  866);  Botehkiss  v.  Qreentoood,  52  U.  8.  11 
How.  248  (18:  688);  Curtis,  Patents,  §  88,  and 
note. 

A  combination  of  old  elements,  such  as  here 
found,  into  a  new  artide,  without  producing 
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any  new  result  or  mode  of  operation,  Is  not 
pat4;n  table. 

Pickering  t.  McOullaugh,  104  U.  8.  818  (26: 
751);  FlorsMm  ▼.  SehtUing,  187  U.  8.  77  (34: 
579);  HaOei  ▼.  Van  Warmer,  87  U.  8.  20  Wall 
858  (22:  241);  Johnson  Co.  ▼.  Pacific  M,  M.  Co, 
47  Fed.  Hep.  586. 

A  use  of  one  less  than  the  whole  is  not  an  in- 
fringement. 

Barrett  ▼.  HaU^  1  Mason,  447;  Howe  v. 
Neemee,  18  Fed.  Rep.  40;  Gould  v.  Rees,  82  U. 
8.  15  Wall.  187  (21:  89);  BoweU  v.  Lindsay,  6 
Fed.  Rep.  290;  8inft  v.  Whieen,  2  Bond.  115. 

An  inventor  cla  claim  nothine  more  than  is 
•hown  in  bis  sp'.-cifications  and  a  ra wings. 

Many  v,  Joj/ydr,  1  Blatcbf.  872. 

It  must  be  for  something  described  in  the 
specification,  so  that  a  person  of  ordinary  skill 
could  make  it. 

Volger  v.  Semple,  7  Biss.  882. 

What  an  inveb'x>r  does  not  claim  he  is  pre- 
sumed to  have  abandoned. 

Be  ConkKn,  1  McArth.  875,  5  Pat.  Off.  Gaz. 
885;  Etarte  ▼.  Ford,  6  Fish.  Pat  Gas.  587,  5 
Pat  Off.  Oaz.  58. 

It  must  be  capable  of  being  beneficially  used 
for  the  purpose  for  which  it  was  designed. 

Seymours.  Ofbonte,  V8  U.  8. 11  Walt  516  (20: 
88):  Many  ▼.  Jagger,  1  Blatcbf.  872. 

Glidden's  pretended  inyep*ion  produced  no 
new  result,  and  tested  by  this  rule  there  was 
no  invention  in  it 

Clark  Pomace  Holder  Co,  t.  Ferguson,  17 
Fed.  Rep.  79;  Ranson  v.  New  York,  1  Fish. 
Pat  Cas.  252;  Perry  Y.Co-Operatifje  Co.  12  Fed. 
Rep.  436;  Hotehkiss  v.  Greenwood,  52  U.  8.  1 1 
How.  248  (18:  688);  aBefily  v.  Morse,  56  U. 
8.  15  How.  62  (14:  601);  WUimr  v.  tkeeher,  2 
Blatcbf.  132. 

The  use  of  an  equivalent  for  an  old  device 
is  not  patentable. 

OiU  V.  WeUH,  89 13.  S.  22  Wall.  1,  82  (22:  699, 
712);  Tatham  v.  LeBoy,  2  Blatchf.  474. 

A  good  definition  of  what  is  meant  by  me- 
chanical equivalent  is  found  in 

Carter  v.  Baker,  4  Fish.  Pat  Cas.  409;  Losh 
V.  Hague,  1  Web.  Pat  Cas.  205;  Howe  y,  Abbott, 
2  Story,  190. 

The  aggregation  of  things,  old  and  known, 
into  a  new  combination  i-^  not  patentable. 

Swift  ▼.  Whisen,  8  Fish.  Pat  Cas.  857; 
Winans  T.  Denmead,  56  U.  8.  15  How.  841 
(14:  721);  Treadwdl  v.  Bladen,  4  Wash.  C.  C. 
706. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

No  serious  question  is  or  can  be  made  re- 
garding the  infringement  in  this  suit,  the  de- 
fendants relying  solely  upon  the  want  of  novel- 
ty. To  determine  satisfactorily  the  question 
whether  there  is  involved  in  this  device  suffi- 
cient of  novelty  to  support  a  patent  it  is  neces- 
sary to  considersomewha)  at  length  the  progress 
which  had  Ix'en  made  in  constructing  barbed 
wire  fences  prior  to  the  issue  of  this  patent,  as 
It  appears  both  from  the  face  of  the  prior 
patents  themselves  and  from  the  oral  evidence 
introduced  by  the  defendants  tending  to  show 
an  unpatented  use  of  such  device  before  the 
application  was  made  in  this  case. 

(1)  The  use  of  wire  fences,  composed  either 
of  a  single  wire,  or  of  two  or  more  wires  twisted 
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together,  antedates  by  many  years  the  tiarbed 
feature  of  such  fences.  But,  dther  bj  rciasnr 
of  their  comparative  invisibility  or  thw  ireak- 
ness,  they  proved  an  insufficioit  prote<^oe 
against  cattle,  and  fell  largely  into  disoMe. 

8omething  was   needed,  not  so  mocfa    to 
strengthen  them,  as  to  deter  cattle  from  en- 
countering; them    or  testing   their  strength. 
Natural  hedges  of  thorn,  which  in  effect  con- 
tain the  principle  of  the  barbed  wire,  have  been 
employed  boib  in  this  country  and  in  Englaod 
from  ume  immemorial.    Fences  of  other  nw- 
terials  and  various  forms  had  been  armed  with 
pickets,  spurs,  iron  points,  spikes,  sharp  stools. 
or  bits  of  broken  glass  inserted  in  plaster,  but 
prior  to  1867  no  one  seems  to  have  oonoeived 
the  idea  of  arming  wire  fences  with  a  «wina» 
protecting  device.    In  July  of  that  year,  bow- 
ever,  one  William  D.  Hunt  took  out  a  p«leni 
I  for  arming  the  wires  with  a  series  of  small 
spur-wheels,  their  spurs  being  sharpened  so  mi 
to  prick  readily.    These  wheels  were  provided 
with  openings  at  their  centers  th'rougli  which      [j 
the  wire  passed,  fitting  it  loosely  «^>  that  tbe 
wheel  would  revolve  easily  upon  it.     There 
was  a  provision,  sometimes  used  and  ofteoet 
not,  for  keeping  the  spurs  in  their  places,  anc 
at  suitable  distances  apart,  by  means  of  flangesw 
This  was  obviously  a  crude  and  uosatl^factoiy 
device,  and  never  seems  to  have  ^ne  into  gen- 
eral use.    The  spars  were  small  unrated  wheels 
revolviog  loosely  about  a  wire,  aided  by  ftai 
bits  of  metal  to  render  them  more  re&dilv  visi- 
ble, and  kept  in  place,  if  at  all,  by  a  dumsj 
and  expensive  flange. 

In  the  same  year  and  about  four  weeks  be- 
fore tbe  patent  to  Hunt,  although  bis  actaal 
invention  was  antedated  by  Hunt  in  point  of 
time,  Lucien  B.  8mith  took  out  a  patent  for  a 
wire  fence,  having  spools  of  iron  or  wood 
stning  upon  it,  each  spool  being  perforated 
and  provided  with  four  spurs  projecting  radi- 
ally from  them,  and  so  arranged  that  they 
would  revolve,  while  they  were  held  in  place 
lengthwise  of  the  wires  by  slight  bends  or  de- 
flections in  tbe  wires  at  a  distance  of  two  or 
thfec  feet  apart,  forming  short  straight  lengths 
of  about  four  indies,  upon  which  tbe  siwols 
were  hung.  This  patent  contained  tbe  first 
suggestion  of  a  barb  proper,  though  ta  a  very 
imperfect  form;  but  it  embodied  an  idea  of 
which  the  public  was  not  slow  to  avait  ^sdf, 
and  gave  an  impetus  to  succeeding  invectora, 
which  finally  resulted  in  the  barbedf  fence  sow 
in  use.  Though  valuable  as  illustrating  tbe 
state  of  the  art,  it  will  scarcely  be  claiincd  to 
be  an  anticipation  of  the  Glidden  device. 

The  patent  of  February  11, 1868,  to  Michael 
Kelly  indicated  a  decided  step  in  advance  of 
its  predecessors,  consisting  as  it  did  o'  small 
fiat  pieces  of  iron  or  steel,  cut  from  a  relate  by 
machinery,  each  provided  with  a  ho!«  corres- 
ponding with  the  size  of  the  wire,  though  a 
little  larger,  so  that  they  could  be  introduced 
easily  upon  the  wire,  either  by  propar  machin- 
ery or  by  hand.  "These  pieces,"  says  tbe  pat-  ^^^ 
entee,  '*after  being  strung  on  tbe  wtre  at  dis-  ^ 
tances  about  six  inches  apart,  are  compressed 
laterally  upon  the  wire  by  a  blow  of  a  hammer, 
or  otherwise,  so  as  to  fiatten  tbe  hole  «,  and  also 
correspondingly  flatten  the  wire  at  tbe  point 
where  this  adiunot  is  to  stand.  I  term  these 
pieces  'thorns :  and  it  will  be  observed  that 
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mA  present!  two  sharp  poiDts.  They  may  be 
so  placed  that  they  will  all  stand  in  the  same 
pboe;  or  they  may  stand  irregular  in  many 
different  planes.  I  prefer  the  latter  arrange- 
ment. The  wire  thus  provided  with  the  sharp 
points  or  thorns  serves  in  the  ordinary  man- 
ner, with  the  addition  of  possessing  an  offensive 
character,  which  will  soon  teach  cattle  to  re- 
spect it  and  not  attempt  to  force  it"  Figure  2 
of  this  patent,  a  representation  of  which  is 
here  gi?en,  undoubtedly  contained  the  idea 
mbseqnently  developed  by  Glidden,  but  there 
was  apparently  no  method  of  holding  the  barb 
in  pitoe,  save  by  a  blow  of  a  hammer — at  least 
such  seems  to  have  been  the  opinion  of  the  pat- 
entee at  the  time  the  patent  was  originally 
issued.    He  says  of  this  in  his  specification: 
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» 
"I  can.  where  it  is  desirable  to  tncrwue  the 
Mrength  of  the  toire,  lay  another  wire  of  the 
same  or  a  different  size  alongside  of  a  thorn 
wire,  and  can  twist  the  two  together  by  any 
soitshle  mechanism."  No  claim  was  made  for 
this  method  of  construction  in  the  original  pat- 
ent, although  it  seems  to  have  been  made  the 
principal  feature  of  a  reissue  obtained  in  1876, 
which  was  not  made  an  exhibit  in  this  case. 
In  this  reissue  he  made  a  claim  for  twisting 
two  wires  and  a  series  of  thorns  strung  upon 
one  of  the  wires  and  held  in  position  by  them. 
Id  the  case  of  Waehbiirn  d  M,  Mfg.  Co,  v. 
FuchM,  16  Fed.  Rep.  661.  it  was  held  that  if 
this  reissued  patent  were  to  be  considered  as 
covering  more  than  the  mode  of  fastening  the 
plate  barbs  to  the  wire  in  the  combination 
stated,  t.  tf.,  by  hammering,  and  as  extending 
180]  the  use  of  the  twisted  wire  so  as  to  include  its 
use  for  the  distribution  and  locking  of  all  kinds 
of  barbs,  the  reissue  was  invalid  as  to  such  ex- 
tension, because  it  was  not  included  within  the 
scope  of  the  original  invention.  It  is  evident 
from  this  that  the  use  of  the  second  twisted 
wire  for  the  purpose  of  locking  the  thorn  was 
Dot  contemplated  by  the  patentee  at  the  time 
his  patent  was  originally  granted,  but  was  an 
aftmhought  suggested  by  other  devices  which 
in  the  meantim«  had  made  their  appearance. 

A  second  patent  to  Kelly,  issued  November 
17, 186S,  exhibits  a  flat  wire  pierced  at  inter 
▼sis  of  six  inches,  through  which  thorns  were 
inserted  and  locked  to  the  wire  by  the  blow  of 
a  hammer  or  otherwise.  This  device  evidently 
bears  a  much  more  distant  resemblance  to  the 
Qhdden  patent  than  the  prior  one,  and  is  far 
from  being  an  anticipation. 

The  application  for  the  patent  in  suit  was 
filed  October  27, 1873.  though  the  patent  was 
not  issued  until  November  24,  1874.  Subse- 
Qnent  to  the  application  for  this  patent,  and  on 
Hindi  14, 1874,  Glidden  filed  an  application 
for  an  improvement  in  wire  stretchers  for 
fences,  upon  which  a  patent  was  issued  May 
12, 1874.  It  is  not  perceived  how  this  patent 
nmld  affect  in  any  way  the  pending  applica- 
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tion  for  the  later  patent.  The  patentee  aban- 
doned nothing  he  had  claimed  before,  but 
sought,  as  an  improvement  upon  the  former, 
to  claim  a  slotted  tube  midway  between  the 
posts,  in  which  was  put  a  coil  spring  to  spread 
the  wires  and  automatically  tighten  them  and 
keep  them  at  the  proper  tension  as  against  ex- 

f>ansion  by  heat  and  contraction  by  cold.  If  the 
ater  application  had  covered  the  same  invention 
as  the  prior  application  for  the  November  pa- 
tent,the  later  patent  might  have  been  void  under 
our  ruling  in  Suffolk  Mfg.  Co.  v.  Bayden,  70  U.  8. 
8  Wall.  815;  [18;  76];  but  his  claim  was  for  a 
combination  of  wires  with  the  slotted  tube, 
containing  a  coiled  spring  and  perched  upon  a 
post.  In  this  application  he  makes  no  mentiou 
whatever  of  barbs  as  a  feature  of  his  claim, 
although  in  describing  his  invention  he  men- 
tions the  use  of  two  wires  provided  at  suitable 
intervals  with  spurs  coiled  around  them,  and 
which  are  spread  apart  between  the  coils  to 
keep  the  latter  from  moving  longitudinally 
upon  the  wires.  But  he  says  of  these  spurs: 
"I  do  not  claim  to  have  originated  the  devices 
known  as  'spurs*  or  'prongs'  on  the  wires,  they 
having  been  used  before,  but  confine  myself  to 
the  means  for  holding  the  spurs  at  proper  inter- 
vals on  the  wires  and  to  the  means  for  attain- 
ing a  uniform  tension  of  the  wires,  as  claimed." 
This  disclaimer,  it  will  be  observed,  is  of  spurs 
or  pron^  generally— not  of  tbb  coiled  barb 
either  alone  or  in  combination  with  the  twisted 
wires — and  is  made  with  reference  to  that  ap- 
plication only.  It  is  true  that  this  patent  was 
subsequently  reissued  with  a  broadly  expanded 
claim  for  a  combination  with  a  fence  wire  of  a 
barb  formed  of  a  short  piece  of  pointed  wire, 
eecured  in  place  upon  the  fence  wire  by  coil- 
in?  between  its  ends,  forming  two  projecting 
points;  but  this  reisr^  was  held  to  be  unwar- 
ranted and  void  in  WcuJihvm  dt  M.  Mfg.  Co.  v. 
Fuche,  16  Fed.  Rep.  661.  667  This  attempted 
reissue,  however,  did  not  in  any  way  affect  his 
original  application,  which  stood  upon  its  own 
merits,  and,  after  l)eing  rejected  and  amended 
three  times,  was  finally  passed,  with  a  claim 
substantially  identical  with  the  first  claim  of 
the  original  application,  and  the  patent  granted. 
In  legfu  effect  this  was  a  prior  patent,  since  the 
date  of  the  application  and  not  the  date  of  the 
patent  controls  in  determining  the  legal  effect 
to  be  given  to  two  patents  issued  at  different 
dates  to  the  same  inventor  and  the  order  in 
which  they  are  to  be  considered.  In  any  event, 
the  reissue  in  1876  of  one  patent  would  not 
affect  another  patent  granted  in  1874. 

From  this  review  oi  the  state  of  the  art  at  the 
time  the  patent  in  suit  was  issued  it  is  evident 
that  Glidden  can  neither  claim  broadly  the  use 
of  the  plain  or  the  twisted  wire,  nor  the  sharp 
thorns  or  barbs,  nor  indeed  the  combination  of 
the  two  as  they  nppear  in  the  Kelly  patent.  It 
does  not  follow,  however,  that  he  did  not  make 
a  most  valunble  contribution  to  the  art  of  wire 
fencing  in  the  introduction  of  the  coiled  barb, 
in  combination  with  the  twisted  wire,  by  which 
it  is  clamped  and  held  in  position.  By  this 
device  the  barb  was  preveuted  from  turning  or 
moving  laterally  and  was  held  rigidly  in  place. 
If  this  be  also  true  of  the  device  shown  in  figure 
2  of  the  Kelly  patent  of  February  11,  1868,  the 
immobility  of  the  barb  in  that  patent  is  due  to 
the  aid  of  a  blow  struck  by  a  hammer,  since 
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the  mere  fact  that  the  barbe  were  strung  upon 
the  wires  would  not  of  itself  prevent  a  move- 
ment within  certain  limits  unless  they  were 
held  fast  by  compression.  Indeed,  it  is  obvious, 
as  the  patentee  savs,  that  the  e£Fect  of  the  sec- 
ond wire  is  simply  to  increase  the  strength  of 
the  wire,  and  not,  as  in  the  Glidden  patent,  to 
bold  the  barb  rigidly  in  place,  though,  of 
course,  it  would  prevent  its  movement  to  any 
considerable  extent  in  either  direction.  All  he 
aays  of  it  in  this  connection  is  that  *it  tends  to 
insure  a  regularity  in  the  distribution  of  the 
points  in  many  different  directions."  The  vital 
oifference  in  the  two  patents  is  in  the  shape  of 
the  barb  itself.  In  one  case  a  flat  bit  of  metal 
U  used  of  an  elon^ted  diamond  shape,  through 
which  a  hole  is  pierced,  by  means  of  which  it 
is  strung  upon  the  wire,  requiring  something 
more  than  the  aid  of  a  second  wire  twisted 
upon  the  first  to  render  it  immovable.  In  the 
other  the  barb  is  a  piece  of  wire  coUed  about 
one  of  the  fence  wires,  and  held  rigidly  in  place 
by  the  twisting  of  another  wire  a^ut  the  first. 

It  is  true  that  the  afilxing  of  barbs  to  a  fence 
wire  does  not  apparently  give  a  wide  scope  to 
the  ingenuity  of  the  inventor;  but  from  the 
crude  device  of  Hunt  to  the  perfected  wire  of 
Glidden,  each  patent  has  marked  a  step  in  the 
progress  in  the  art  The  difference  between 
the  Kellv  fence  and  the  Glidden  fence  is  not 
a  radical  one,  but  slight  as  it  may  seem  to  be, 
it  was  apparently  this  which  maae  the  barbed- 
wire  fence  a  practical  and  commercial  succesa. 
The  inventions  of  Hunt  and  Smith  appear  to 
be  scarcely  more  than  tentative,  and  never  to 
have  gone  intii  general  use.  The  sales  of  the 
Kelly  patent  never  seem  to  have  exceeded  8,000 
tons  per  annum,  while  plaintiff's  manufacture 
and  sales  of  the  Glidden  device  (sub*:tituting  a 
sharp  barb  for  a  blunt  one)  rose  rapidly  from 
50  tons  in  1874  to  44,000  tons  in  1886,  while 
those  of  its  licensees  in  1887  reached  the  enor- 
mous amount  of  178,000  tons.  Indeed,  one 
who  has  traveled  upon  the  western  plains  of 
this  continent  cannot  have  failed  to  notice  the 
very  large  amount  of  territory  enclosed  by 
these  fences  which  otherwise,  owing  to  the 
great  scarcity  of  wood,  would  have  to  be  left 
unprotected. 

Under  such  circumstances  courts  have  not 
been  reluctant  to  sustain  a  patent  to  the  man 
who  has  taken  the  final  step  which  has  turned 
a  failure  into  a  success.  In  the  law  of  patents 
it  is  the  last  step  that  wins.  It  may  be  strange 
that,  considering  the  important  results  obtained 
by  Kelly  in  his  patent,  it  did  not  occur  to  him 
to  substitute  a  coiled  wire  in  place  of  the  dia- 
mond shape  prong,  but  evidently  it  did  not; 
and  to  the  man  to  whom  it  did  ought  not  to  be 
denied  the  quality  of  inventor.  There  are 
many  instances  in  the  reported  decisions  of  this 
court  where  a  monopoly  has  been  sustained 
in  favor  of  the  last  of  a  series  of  inventors, 
all  of  whom  were  groping  to  attain  a  cer- 
tain result,  which  only  the  last  one  of  the  num- 
ber seemed  able  to  grasp.  Conspicuous  among 
these  is  the  case  of  Wehster  Loom  Co.  ▼.  Big- 
gin$,  105  U.  a  580,  591  [26:1177,  1181],  where 
an  improvement  in  looms  for  weaving  pile  fab- 
rics, consistinflT  of  such  a  new  combination  of 
known  devices  as  to  give  to  a  loom  the  capac- 
ity of  weaving  fifty  yards  of  carpet  a  oay, 
when  before  It  could  only  weave  forty,  was 


held  to  be   patentable.    It  was  aaki  by  the 
court,  in  answer  to  the  argument  that  tbeoooi- 
bination  was  a  mere  aggregation  of  old  and 
well  known   devices,   that  "  this  arffunaent 
would  be  sound  if  the  combination  claimed  br 
Webster  was  an  obvious  one  for  attaining  tbii 
advantages  proposed— one  which  would  nocar 
to  any  mechanic  skflled  in  the  art    But  it  ia 
plain  from  the  evidence,  and  from  the  vtrr 
lact  that  it  was  not  sooner  adopted  and  used, 
that  it  did  not,  for  yean,  occur  in  tliia  liclu  to 
even  the  most  skillful  persona.    It  may  hmve 
been  under  their  very  eyes,  they  may  almost 
be  said  to  have  stumbled  over  it;  but  they  cer- 
tainly failed  to  see  it,  to  estimate  its  value,  mud 
to  bnng  it  into  notice.    .    .    .    Now  that  It 
has  succeeded,  it  may  seem  very  plain  to  mdy 
one  that  he  could  have  done  it  as  well.    This 
is  often  the  case  with  inventions  of  the  greateaC 
merit    It  may  be  laid  down  as  a  general  rule, 
though  perhaps,  not  an  invariable  one,  that 
if  a  new  combination   and   arrangenieDt    of 
known  elements  produce  a  new  and  henfUrfal 
result  never  attained  before,  it  is  evideaoe  of 
invention." 

So  in  ContoJidated  3.  F.  €h.  t.  Orotbg  8.  G. 
AV.Oo.,  118  U.  a  157,  179  [28:939,  94«].  il 
was  said  *Hhat  Richardson's  invention  brought 
to  success  what  prior  inventors  had  ifsayed 
and  partly  accomplished.  He  used  some 
things  which  had  been  used  before,  but  he  [« 
add^  Just  that  which  was  necessaiy  to  make 
the  whole  a  practically  valuable  and  ecooom- 
ical  apparatus.  The  fact  that  the  known 
valves  were  not  used,  and  the  speedy  and  ex- 
tensive adoption  of  Richardson's  valve,  are 
facts  in  harmony  with  the  evidence  that  bis 
valve  contains  Just  what  the  prior  valves  lack 
and  go  to  support  the  conclusion  at  which  we 
have  arrived  on  the  question  of  novelty." 

In  Smith  V.  Goodyear  A  F.  Co.,  98  U.  & 
486,  495  [28:t«52,  954J,  it  was  said  by  (he court 
"We  do  not  say  the  single  fact  that  a  device 
has  gone  into  general  use,  and  has  displaced 
other  devices  which  had  previoualy  been  em- 
ployed for  analogous  uses,  estahlbbea  in  all 
cases  that  the  later  device  involves  a  pateow 
able  invention.  It  may,  however,  always  be 
considered;  and,  when  the  other  facts  in  the 
case  leave  the  question  in  doubt  it  Is  aulBcient 
to  turn  the  scafe."  See  also  Magowam  t.  Nem 
Fork  BeUing  Co.  141  U.  8.  889.  848  [85:781]. 

(2)  Thus  far  we  have  considered,  as  bearfaif 
upon  the  state  of  the  art,  devices,  the  charao> 
ter,  construction,  and  scope  of  which  were  ex- 
actly defined  In  the  specifications  and  drawings 
of  actual  patents,  the  only  question  pie- 
sented  being  the  proper  interpretation  of  sock 
patents,  and  the  bounds  they  had  set  to  the  in* 
genuity  of  succeeding  inventors.  We  have 
now  to  deal  with  certain  unpatented  devices, 
claims  to  be  complete  anticipations  of  this 
patent  the  existence  and  use  of  which  are 
proven  only  by  oral  testimony.  In  view  of 
the  unsatisfactory  character  of  sudi  testimony, 
ari&inff  from  the  forgetfidness  of  witnesses, 
their  liability  to  mistakes,  their  proneneas  to 
recollect  things  as  the  party  calling  them  would 
have  them  recollect  them,  aside  from  the 
temptadon  to  actual  perjury,  courta  have  aoC 
only  imposed  upon  defendants  the  burden  of 
proving  such  devices,  but  have  required  that 
the  proof  shall  be  dear,  satisfactory,  and  be- 
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jood  «  leaaoiiable  doubt  Witnesses  whose 
memories  are  prodded  by  tbe  eagerness  of  in- 
terested parties  to  elicit  testimony  favorable  to 
tbemselyes  are  not  usually  to  be  depended  up- 
on for  accurate  information.  The  very  fact, 
which  courts  as  well  as  the  public  have  not 
failed  to  recognize,  that  almost  every  important 
patent,  from  the  cotton  gin  of  Whitney  to  the 
^i  one  under  consideration,  has  been  attacked  by 
the  testimony  of  witnesses  who  imagined  they 
had  made  nmilar  discoveries  long  before  the 
pat^tee  had  claimed  to  have  invented  his  de- 
vice, has  tended  to  throw  a  certain  amount  of 
discredit  upon  all  that  class  of  evidence,  and 
to  demand  that  it  be  subjected  to  the  closest 
scrutiny.  Indeed,  the  frequency  with  which 
testimony  is  tortured,  or  fabricated  outright, 
to  build  up  tbe  defense  of  a  prior  use  of  the 
tbiog  patented,  goes  far  to  justify  the  popular 
impression  that  the  inventor  may  be  treated  as 
tbe  lawful  prey  of  tbe  infringer.  The  doc- 
trine was  laid  down  by  this  court  in  G"ffin  v. 
Of^den,  «5  U.  8.  18  Wall.  120.  124  [21:821.- 
$^],  that  "the  burden  of  proof  rests  upon 
him,"  the  defendant,  "and  everv  reasonable 
doubt  should  be  resolved  a^rainst  him.  If  the 
thinir  were  embryotic  or  inchoate;  if  it  rested 
in  speculation  or  experiment;  if  the  process 
pursued  for  its  development  had  failed  to  reach 
tbe  point  of  consummation,  it  cannot  avail  to 
defeat  a  patent  founded  upon  a  discovery  or 
invention  which  was  completed,  while  in  the 
other  case  there  was  only  progress,  however 
ueur  that  progress  may  have  approximated. to 
the  end  in  view."  This  case  was  subsequently 
cited  with  approval  in  CantreU  v.  WaUiek,  117 
U.  8.  689,  686  [29:1017,  1019],  and  its  princi- 
ple has  been  repeatedly  acted  upon  in  tbe  dif- 
ferent circuits.  Hitchcock  v.  Tremaine,  9 
Blatchf.  550;  Parham  v.  American  B.  0.  <fc  S. 
Jiacli.  Co,  4  Fish.  Pat.  Cas.  468;  American 
BeU  TOeph.  Co.  v.  Peopl^g  Telepli.  Co,  22  Fed. 
Rep.  809. 

The  testimony  of  the  defendant  tended  to 
sho^  Che  existence,  public  exhibition  and  use 
of  a  number  of  fences  prior  to  the  date  of  the 
application  in  this  case;  but  what  is  known  as 
the  Morley  fence  is  supported  by  tbe  largest 
amount  of  evidence,  and  was  the  one  the 
learned  District  Judge  who  heard  this  case  in 
tbe  court  below  held  to  have  been  an  anticipa- 
tioD  of  this  patent.    88  Fed.  Rep.  261. 

A  panel  of  this  fence  appears  to  have  been 
exhibited  at  a  county  fair  in  Delaware  County, 
Iowa,  at  Delhi,  in  1858  and  1859.  It  appears 
that  Morley  owned  lands  in  Delaware  Coimty; 
rsMi  '^^  ^^  family  lived  in  Pennsylvania;  that  for 
^•°^J  I  number  of  years,  from  1858  to  1864,  he  spent 
a  portion  of  his  time  in  Iowa,  living  alone  or 
boarding  with  his  neighbors;  that  he  was  not 
of  entirely  sound  mina;  and  that  he  died  in  an 
insane  asylum  in  Pennsylvania  in  1867,  after 
a  year's  immurement  It  also  appears  that 
after  1861  the  county  fairs  of  Delaware  County 
were  held  in  Manchester,  so  that  whatever  was 
exhibited  by  Morlev  at  Delhi  preceded  by  sev- 
eral years  Uie  application  for  the  Qlidden  pat- 
^t  The  testimony  of  the  defendants  tended 
to  show,  and  we  are  indebted  to  the  court  be- 
low for  an  abstract  of  it,  that,  at  the  time  the 
^  was  being  held  at  Delhi  in  1858  and  1859, 
«oriey  came  to  tbe  bouse  of  one  Dubois,  a 
lirmer  living  in  Delaware  County,  having  with 
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him  a  piece  of  fence-wire,  which  had  short 
pieces  of  wire  wound  around  it;  that  Morley 
remained  with  him  that  night;  that  the  next 
day  he  saw  a  panel  of  fence  on  tbe  fair  ground 
exhibits  by  Morley,  made  by  stretching  wires 
from  a  tree  or  post  to  another  post;  and  that 
the  wire  so  used  was  the  same  or  similar  to 
that  previously  shown  him  by  Morley.  One 
Bates,  a  blacksmith,  swore  that  he  aided  Mor- 
ley in  putting  up  tbe  panel  of  fence  exhibited 
by  him.  He  described  tbe  way  the  barbs  were 
coiled  around  the  fence  wire,  testifying  that 
he  made  the  tools  with  which  the  short  wires 
were  twisted  around  the  fence- wire,  and  de- 
scribing the  tools;  and  also  that  he  afterwards 
made  a  pair  of  shears  for  Morley  to  be  used  in 
cutting  the  wire  into  pieces  suitable  for  barbs. 
One  Robinson,  who  acted  as  deputy  marshal 
at  the  fair,  testified  that  he  rode  a  gray  horse, 
and,  having  occasion  to  leave  him,  hiicaed  him 
to  a  fence- post  in  the  fair  grounds,  and  on  his 
return  found  his  nose  and  breast  bloody,  caused 
by  a  cut  on  his  lip,  and  on  examination  found 
that  the  wires  attached  to  the  post  had  swuga 
or  barbs  thereon,  formed  by  coiling  a  short 
piece  of  wire  around  the  fence-wire.  He  also 
testified  that  in  1857  he  was  engaged  in  work 
on  the  railroad  through  Delaware  County, 
near  which  Morley  had  a  piece  of  land;  that 
Morley  was  frequently  where  witness  was 
working  and  tried  to  sell  the  land  to  hini  for 
a  pair  of  mules;  and  that  he  had  with  him  a 
piece  of  wire  with  swags  on  it,  which  he  ex- 
hibited to  witness,  saying  he  was  going  to  cet 
it  patented.  There  was  other  testimony  to  the 
eflcect  that  a  boy,  in  playing  with  other  boys 
on  the  fair  grounds,  was  thrown  against  tne 

Eanel  of  fence  and  received  two  cuts,  caused 
y  the  wires  twisted  upon  the  wire  leuce, 
which  bled  freely,  and  the  scars  of  which  were 
still  visible  upon  his  face.  One  Potter  testi- 
fied that  he  attended  the  fair  and  saw  Morley 
there;  that  he  exhibited  a  panel  of  fence  made 
of  wires  strung  between  a  tree  and  a  post,  with 
barbs  made  of  short  wires  twisted  around  tbe 
plain  wire;  that  Morley  gave  him  a  piece  of 
the  wire  with  barbs  on  it;  that  he  took  it  home 
with  him;  that  he  and  his  wife  talked  about  it 
and  its  effect  upon  stock;  that  he  had  the  spec- 
imen of  the  wire  in  his  summer  kitchen  for  a 
year  or  more,  and  then  put  it  in  an  old  trunk 
in  which  he  kept  various  relics  and  keepsakes; 
that  it  had  remained  there,  and  was  there  still; 
and  then,  on  reouest  of  defendants'  counsel, 
witness  went  to  his  home,  brought  the  specimen 
of  wire  before  the  notary,  and  made  it  an  ex- 
hibit in  the  case.  It  consists  of  a  short  piece 
of  plain  fence-wire  with  two  barbs  on  it,  made 
by  twisting  other  pieces  of  wire  transversely 
around  the  fence-wire.  One  Harrington  also 
testified  that  he  attended  the  fair;  that  he  saw 
the  panel  of  fence  made  of  wire  situated  be- 
tween a  small  tree  and  post,  and  there  were 
barbs  on  it  made  of  short  wires  twisted  around 
the  fence-wire;  that  his  attention  was  attracted 
to  it  bv  efforu  that  were  made  to  drive  a  bull 
upon  it;  and  that  he  examined  the  wire  and 
noticed  its  construction. 

In  all  some  twenty>four  witnesses  were 
sworn  on  behalf  of  the  defendants  to  the  exist- 
ence of  the  Delhi  fair  fence.  According  to 
the  recollection  of  some  of  the  witnesses  it  was 
made  of  three  or  four  strands  of  single  wire, 
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on  wbich  the  barbs  were  fastened,  the  wires 
being  attached  at  tbeir  ends  to  posts  in  the 
ground,  or  to  a  post  and  a  tree;  and  that  the 
top  wire  had  barbs  on  it  formed  of  short  pieces 
of  wire  wrapped  around  it,  some  say  onoe, 
others  twice,  and  still  others  three  times.  The 
other  two  or  three  strands  of  single  wire  were 
without  barbs.  Beneath  the  top  barbed  wire 
was  a  board  to  attract  the  attention  of  the  cat- 
tle, either  secured  to  the  posts  or  suspended  by 
a  wire  from  the  top  wire  strand.  This  fence 
was  put  up  on  the  second  day  of  the  fair  and 
exhibited  one  day,  as  it  appears  the  fair  con- 
tinued but  two  days.  No  one  seems  to  know 
what  became  of  the  panel,  nor  of  the  barbed 
wire  upon  it;  it  was  never  seen  after  the  fair, 
beyond  the  single  piebe  produced  by  the  wit- 
ness Pot  er. 

Other  witnesses  sworn  by  the  plaintiff,  in- 
dudinj^  the  officers  of  the  fair  association  and 
the  editor  of  the  local  newspaper,  were  pres- 
ent at  the  fair,  but  have  no  recollection  of  any- 
thing of  the  kind.  This,  however,  is  purely 
negative  testimony,  and  of  no  great  value. 

It  further  appeared  that  in  lb66  Morley  took 
out  a  patent  for  a  triangular  cattle  pen,  built 
of  posts  and  boards  supported  upon  wheels,  so 
constructed  that  it  could  be  moved  by  the 
animal  ioside  of  it.  Some  seven  or  eight  wit- 
nesses testified  that  at  different  times  when 
they  saw  this  machine  it  had  on  it  one  or  more 
strands  of  fence-wire  with  barbs  or  prickers  on 
them,  put  on  in  the  same  manner  as  were  the 
barbs  on  the  Delhi  fair  exhibit,  and  the  whole 
strung  on  tbe  top  of  the  posts  above  the  boards. 

Otber  witnesses  testified  to  seeing  fences  up- 
on farms  owned  or  occupied  by  Morley,  and 
in  a  yard  near  his  mill,  over  which  strands  of 
barbed  wire  were  stretched  in  the  same  man- 
ner as  in  the  Delhi  fence.  ^ 

Upon  the  otber  hand,  plaintiff  met  this  tes- 
timony with  that  of  a  large  number  of  wit- 
nesses who  had  seen  these  &not8  and  also  the 
cattle  pen,  and  who  testified  that  there  was  no 
l)arbed  wire  connected  with  them.  Tbe  mem- 
bers of  Iklorley's  family,  including  his  widow 
and  sons,  were  also  sworn  and  testified  to  the 
effect  that  he  had  never  said  anything  about 
barbed  wire  or  barbed  wire  fences,  although  it 
is  but  just  to  say  that  they  remained  in  Penn- 
sylvaDia  and  had  never  resided  in  Iowa.  One 
of  bis  sous  testified  that  he  visited  Iowa  once, 
in  1858,  1859.  or  1860;  and  that  he  was  at  his 
father's  mill  for  some  time  and  saw  no  barbed 
wire  about  it,  nor  did  he  hear  his  father  say 
anything  about  it.  It  is  useless  to  go  further 
into  tbe  detail  of  this  testimony. 

Even  conceding  that  IMlorley  did  exhibit  a 
wire  fence  armed  with  barbs  at  the  Delhi 
County  fair,  we  do  not  think  the  testimony 
connected  with  this  fence  makes  out  a  case  of 
prior  use  of  the  device  patented  by  Olidden, 
for  the  following  reasons:  First,  while  the 
fence  may  have  been  armed  with  barbs,  there 
is  very  little,  if  anything,  to  show  that  it  was 
constructed  according  to  the  design  of  the 
Glidden  fence.  Indeed,  after  tbe  lapse  of 
twenty  five  years  it  would,  in  the  nature  of 
things,  be  highly  improbable  that  any  witness 
who  saw  this  fence  for  tbe  single  day  it  was 
exhibited  there  would  be  able  todescnbe  it  ac- 
curately. Second,  if  Morley  had  regarded  this 
fence  as  of  any  value  he  would  have  applied 
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for  a  patent  upon  it,  since  he  did  in  fact  obCaio 
a  patent  for  his  traveling  pen,  which  appears 
to  have  been  a  comparatively  worthless  con- 
trivance. If  this  pen  had  been  armed  with  m 
barbed  wire,  it  is  somewhat  singular  that  oo 
allusion  was  made  to  it  in  the  drawings  or 
specification.  Third,  the  testimony  of  Poller, 
that  be  preserved  a  piece  of  wire  given  to  bim 
by  Morley  in  a  trunk  containing  some  old  relics 
for  over  twenty-five  years,  is  not  only  contra- 
dicted by  his  son,  who  was  familiar  with  tbe 
trunk,  had  examined  its  contents,  and  t^wiHft^ 
that  be  had  never  seen  the  wire  there,  but  is 
improbable  upon  its  face.  Fourth,  if  any  ex- 
periments were  made  by  Morlev  in  this  direc- 
tion they  were  evidently  looked  upon  by  him 
and  by  the  public  as  of  no  practical  value,  and 
were  subsequently  abandoned  and  tbe  fences 
lost. 

Whfle  we  think  the  testimony  goes  far  to  es- 
tablish the  fact  that  Morley  exhiliited  a  wire 
fence  at  this  fair,  and  perhaps  also  used  it  up- 
on his  farm  at  about  tbe  date  claimed*  we  are 
far  from  being  satisfied  that  it  was  the  Olidden 
device,  or  so  near  an  approximation  to  it  as  to 
justify  us  in  holding  that  it  was  an  anticipation. 

Defendants  also  introduced  testimony  tend- 
ing to  show  that  one  Long,  a  farmer  or  Dda- 
ware  County,  Iowa,  made  some  barbed  wire 
fence  in  the  spring  and  summer  of  1878.  He 
put  the  barbs  ui>on  smooth  wire;  made  tbem 
out  of  staples,  with  two  irons  having  boles  in 
the  ends  of  each,  runuing  down  into  tbe  irons 
from  the  ends  longitudinally,  of  a  little  lamr 
size  than  the  staples  to  be  used,  and  of  um 
depth  of  the  prongs  of  the  staples.  Two  pieces 
of  this  barbed  wire  are  produced  as  exbibits. 
It  was  not  denied  by  the  plaintiff  that  Lone 
built  a  fence  as  claimed  by  him,  and  barbaS  [I 
his  wire  as  described,  but  bis  evidence  tended 
strongly  to  show  that  this  occurred  noore  ttiaa 
a  year  after  the  date  fixed  oy  him,  t.  e.,  in 
1874  or  1875,  and  after  application  bad  been 
made  for  the  Glidden  patent. 

The  most  cogent  evidence  is  tba;  i»l  the  par- 
ties of  whom  I^ng  appears  to  have  purchased 
the  lumber  to  build  tnis  fence,  who  swore  that 
it  was  shipped  in  January,  1875.  a  statement  . 
which  was  verified  by  the  bookkeeper  in  the  em- 
ploy of  the  Illinois  Central  Railroad,  who 
showed  the  first  shipment  of  lumber  to  Long 
to  have  been  in  January,  1875. 

The  existence  of  barbs  upon  what  is  known 
as  the  Chester  D.  Stone  fence  in  1872  is  sworn 
to  by  a  large  number  of  witnesses,  and  denied 
by  an  equal  number  who  were  acquainted  with 
tbe  facts,  and  testified  that  it  was  an  ordinary 
wire  fence.  Stone  said  it  was  made  by  using 
fence  staples  for  barbs,  putting  them  on  by 
putting  a  staple  astride  of  the  wire,  and  ham- 
mering them  on  an  iron  wedge  until  the  points 
passed  one  another,  then  placing  the  edge  of 
the  wedge  between  the  points  and  driving  oo 
the  head  of  tbe  staple  until  the  poinu  or  tbe 
staple  were  spread.  The  points  stood  out  from 
tbe  wire  at  right  angles.  Of  all  the  testimony 
bearing  upon  this  fence,  and  of  tbe  others,  with 
a  single  exception,  it  is  sufficient  to  observe 
that  it  is  limited  to  a  staple  twisted  around  a 
sinele  wire  to  form  a  barb,  and  that  it  totally 
fails  to  indicate  the  combination  of  tbe  twisted 
wires  and  coiled  barb  of  the  Glidden  patent. 
The  testimony  with  reference  to  the  eslstenot 
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of  this  fence  "was  subjected  to  a  careful  exami- 
oation  b?  Jfr.  Jusfice  Brewer  in  tbecase  against 
the  OrtnneU  Wire  Co,  24  Fed.  Rep.  2<$,  29, 
,  who  reached  the  conclusion  that  it  was  un 
worthy  of  belief.  Upon  the  perusal  of  this 
testimony  we  are  satisfied  that  his  conclusion 
was  correct. 

The  testimony  with  reference  to  the  Hutch- 
inson fence  tends  to  show  the  existence  of  a 
barbed-wire  fence  on  a  farm  near  Manchester 
as  early  as  1868  or  1869.  The  depositions  of 
four  members  of  the  same  family  were  taken, 
one  of  whom  did  the  work  in  putting  the  barbs 
upon  the  fence.  He  swears  "it  was  a  fence 
with  posts  and  wlresstrung  along  on  them,  like 
the  old  plain  wire  fence  used  to  be.  The  barbs 
_  were  a  piece  of  wire,  as  I  remember  them  now, 
*^i  like  a  staple,  sharp  at  each  end.  We  put  them 
OD  with  a  pair  of  pincers,  larger  and  heavier 
bat  similar  to  those  used  in  ringing  hogs."  The 
stapiea,  it  seems  were  purchased  in  Manchester, 
and  the  witness  found  it  impossible  te  set  them 
hard  anough  upon  the  smooth  wire  to  prevent 
their  turning.  A  piece  of  this  barbed  wire 
was  an  exhibit  in  the  case,  and  shows  a  single 
wire  with  a  pointed  barb,  also  of  wire,  wound 
once  around  it  Indeed,  all  the  testimony  in- 
dicates that  the  barbs  were  placed  upon  a  single 
wire,  and  that  no  attempt  was  made  to  hold 
them  in  place  by  twisting  a  second  wire  about 
it  The  conclusive  answer  to  this  testimony, 
however,  is  that  both  the  barbs  and  pincers 
were  purchased  of  one  Butler,  a  merchant  of 
Manchester,  and  it  is  proven  by  him  and  his 
clertLs  that  be  had  none  of  this  size  for  sale 
ontil  1877,  and  that  none  could  be  bought  at 
aoy  hardware  store  in  Manchester. 

Some  six  witnesses  were  called  by  the  defend- 
ant to  establish  the  existence  of  a  barbed  wire 
<»  a  fence  between  1857  and  1860  upon  the 
farm  of  one  Beerr.  near  De  Ealb,  in  Illinois. 
The  testimony  showed  it  to  be  a  single  wire 
with  barbs  on  it,  forming  part  of  a  fence  around 
a  bay  stack.    The   barb  was    first   twisted 
around,  and  then  extended  along  the  wire  pos- 
sibly one-half  inch  to  an  inch,  and  then  twisted 
agam  in  the  same  way.    Another  wire  forming 
part  of  a  fence  upon  the  same  farm  seems  to 
oave  been  composed  of  two  wires,  the  barb 
being  fastened   to   one  of   them.    Another 
witness  describes   the   fence  as  "two  wires 
twisted  around,  and  there  was  another  piece 
of  wire,  I  should  judge  about  six  inches  in 
leDgtb,  twisted  around  this  wire,  and  one  end 
projected  one  way  and  the   other  end   the 
cUier."    It  appears  that  the  prior  use  of  this 
wire  was  set  up  in  a  case  by  tiiese  same  plain- 
tiffs acainst  one  Haish  in  the  Circuit  Court 
for  the  Northern  District  of  Illinois,  10  Bfssell, 
65,  and  was  held  to  have  been  insufficiently 
proved.    A  specimen  of  the  twisted  wire  pro- 
diioed  in  that  suit  was  also  put  in  evidence  in 
this.    It  is  very  improbable  that  it  could  have 
been  invented  by  a  boy  in  his  early  teens,  such 
is  Beers  then  was,  aod  it  is  shown  that  he 
SQbseqaently  took  out  a  license  under  the  Glid- 
[29t]    dea  patent   after    being   defeated   in  a  suit 
liroisght  against  Haish  for  the  infringement  of 
this  patent,  in  which  his  device  was  set  up  as 
•a  anticipation.    The  testimony  also  indicates 
tbat  the  exhibit  is  constructed  of  a  variety  of 
steel  which  did  not  come  into  use  until  after 
1870.    Upon  the  whole*  the  evidence  fails  to 
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satisfy  us  that  this  fence  was  constructed  be- 
fore application  was  made  for  the  Glidden 
patent. 

There  was  a  vast  amount  of  testimony  of 
similar  character  tending  to  show  the  use  of 
coiled  barbs  upon  fence- wires,  which  it  would 
serve  no  good  purpose  to  discuss  in  detail. 
There  was  evidently  prior  to  Glidden's  appli- 
cation more  or  less  experimenting  in  a  rude 
way  in  and  about  Delaware  County,  upon  the 
subject  of  barbed  wires  as  applied  to  wire  fen- 
ces, and  we  think  it  is  quite  probable  that  coiled 
barbs  were  affixed  to  single  wires  before  the 
Glidden  application  was  made.  We  are  not 
satisfied,  however,  that  be  was  not  the  origi- 
nator of  the  combination  claimed  by  him  of 
the  coiled  barb,  locked  and  held  in  place  by  the 
intertwisted  wire.  It  is  possible  that  we  are 
mistaken  in  this;  that  some  one  of  these  experi- 
menters may  have,  in  a  crude  way,  hit  upon 
the  exact  device  patented  by  Glidden,  although 
we  are  not  satisfied  from  this  testimony, 
whether  or  by' who  it  was  done.  It  is  quite 
evident,  too,  that  all  or  nearly  all  these  experi- 
ments were  subsequently  abandoned.  But  it 
was  Gildden,  beyond  question,  who  first  pub- 
lished this  device;  put  it  upon  record;  made  use 
of  it  for  a  practical  purpose;  and  gave  it  to  the 
public,  by  which  it  was  eagerly  seized  upon, 
and  spread  until  there  is  scarcely  a  cattle-rais- 
ing district  in  the  world  in  which  it  is  not 
extensively  employed.  Under  these  circum- 
stances, we  think  the  doubts  we  entertained 
concerning  the  actual  inventor  of  this  device 
should  be  resolved  in  favor  of  the  patentee. 

The  decree  of  the  circuit  court  will,  there- 
fore, be  reversed,  and  the  case  remanded  with 
instructions  to  enter  a  decree  for  the  plaintiff 
for  an  accounting,  and  for  further  prooBedingt 
in  conformity  with  this  opinion. 

Mr,  JtM^tctf  Field  dissented,  upon  the  ground 
that  there  was  no  novelty  in  the  invention. 

ThB   WABHBUBN   &   MOBN  MA]nJFAOTUBUr0 

Company 

w.  w.  nohwood. 

[No.  129.] 

Thb  Washburn  &  Moen  Ma>  uFACTUBnf0 

Company 

John  D.  Wileb. 

[No.  180.1 

Preeedtng  cote  followed, 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

These  cases  were  consolidated  in  the  court 
below  with  that  of  No.  128,  Washburn  iS>  M. 
2^g.  Co.  V.  Beat  'Em  All  Barbed  Wire  Co.,  with 
a  stipulation  that  the  same  decree  upon  the 
question  of  the  validity  and  infringement  of 
the  patent  declared  upon  should  be  entered  in 
all  the  causes.  They  differ  only  in  the  fact 
that  in  the  first  case  the  suit  was  against  the 
manufacturers,  and  in  these  cases  against  the 
vendors  of  the  infringing  wire.  As  the  cases 
are  identical  in  every  other  particular  the  same 
disposition  will  be  made  of  them,  and  the  de- 
crees of  the  court  below  reversed,  and  the  case 
remanded  with  instructions  to  enter  in  each  a 
decree  for  the  plaintiff,  for  an  accounting,  and 
for  further  proceedings  in  conformity  with  the 
opinion  in  No.  IS^. 
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defendant  must  contain  "  a  general  or  specific 
denial  of  eacb  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  sufficient  to 
form  a  ^Hef."  A  denial  of  the  fact  that  the 
plaintiff  is  a  corporation  must  be  specific,  and 
not  general,  and  a  denial  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief 
is  not  enough.  Crane  Bros.  ^fg.  Co.  v.  Morse, 
49  Wis.  868;  Concordia  8av.  db  Aid  Asio.  v. 
Bead,  93  K.  Y.  474,  But  an  express  denial 
that  the  plaintiff  is  a  corporation  is  not  the  less 
specific  because  made  upon  information  and 
[3001  belief;  and  such  a  denial  puts  in  issue  the 
existence  of  the  corporation.  The  plaintiff's 
objection  to  the  form  of  the  answer  cannot  be 
sustained. 

The  defense  in  question  is  in  terms  and  effect 
a  denial  that  the  plaintiff,  at  or  since  the  time 
of  the  commencement  of  this  action,  was  or  is 
now  a  corporation.  This  was  not  merely  mie- 
nomer,  properly  pleadable  in  abatement  only: 
it  was,  in  substance,  ntU  tid  corporation,  which 
is  a  good  plea  in  bar,  although  it  would  have 
been  waived  by  the  first  answer  to  the  merits 
of  the  case  but  for  the  leave,  expressly  granted 
by  the  court,  to  plead  it  afterwards.  Balti- 
more dP.B.  Co.  V.  Fifth  Baptist  Church,  187 
U.  8.  668,  572  [84:  784,  786];  Society  for  Prop- 
agating the  Oospel  V.  PawCst,  29  U.  8.  4  Pet 
480,  601  [7:  927,  934];  Jones  v.  Foster,  67  Wis. 
296. 

The  evidence  offered  by  the  defendant  on 
this  point  wholly  failed  to  support  this  defense, 
and  at  most  only  proved  that  the  plaintiff  sued 
by  the  wrong  name.  It  showed  no  more  than 
that  the  plaintiff  corporation,  having  been 
originally  created  by  the  laws  of  Michigan, 
had,  in  accordance  with  the  National  Banking 
Act,  become  a  national  bank  and  its  name 
been  chan^red  accordingly,  without  affecting 
its  identity  or  its  right  to  sue  upon  obligations  or 
linbilities  incurred  to  it  by  its  former  name.  Act 
of  June  3,  1864,  chap.  106,  §  44;  13  Stat,  at  L. 
112;  Rev.  Stat.  §  6154;  Metropolitan  Bank  v. 
Claggett,  141  U.  8.  620  [35:  841];  Atlantic  Nat. 
Bank  v.  Harris,  118  Mass.  147;  City  Nat.  Bank 
of  Poughkeepsie  v.  Phelps,  86  N.  Y.  484,  and 
97  N.  Y.  44. 

The  admission  of  this  evidence  was  objected 
to  bv  the  plaintiff,  upon  the  very  ground 
that  It  did  not  prove  the  nonexistence  of  the 
plaintiff  as  a  corporation;  and  an  exception  to 
its  admission  was  dulv  taken  and  noted,  and 
emlKKiied  in  the  bill  of  exceptions. 

The  plaintiff  afterwards  lenewed  the  objec- 
tion by  moving  "that  all  of  the  defendant's 
evidence  be  stricken  out,  for  the  reason,  if  it 
be  assumed  to  be  correct,  it  has  not  made  out 
any  case."  The  reason  assigned  by  the  Judge 
for  refusing  to  grant  this  motion  was  his  erro- 
neous opinion  that  on  the  proof  as  it  stood 
"the  Michigan  Insurance  Bank  became  de- 
funct and  ceased  to  exist  in  1865,  when  the 
national  bank  was  organized;"  and  the  plain- 
tiff again  excepted  in  due  form. 
[301]  Although  the  subsequent  proceedings  had  at 
the  trial,  and  stated  in  the  original  bill  of 
exceptions,  do  not  appear  on  this  record  to 
have  been  excepted  to,  yet  those  proceedings 
may  properly  be  considered  for  the  purpose  of 
showing,  as  they  do  beyond  doubt,  that  the 
Judge's  rulings  in  favor  of  the  defendant  pro- 
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ceeded  solely  upon  the  incompetent  evideooe 
to  the  admission  and  consideration  of  which 
the  plaintiff  had  persistently  excepted;  and 
that  it  was  only  by  the  Judge  s  statements  that 
that  evidence  was  decisive  against  the  plain- 
tifTs  right  to  recover,  even  if  the  action  was 
not  barred,  and  that  he  should  instruct  the 
Jury  accordingly,  that  the  plaintiff  was  iodooed 
not  to  put  in  any  testimony  upon  the  issue  of 
the  Statute  of  Limitations.  If  the  plaintiff  bad 
put  in  its  testimony  on  that  issue,  the  caae 
would  have  stood  Just  as  it  did  when  before 
this  court  at  a  former  stage;  and,  as  was  then 
adjudged,  a  direction  to  return  a  verdict  with- 
out  submitting  that  issue  to  the  Jury  would 
have  been  erroneous,  and  would  have  entitled 
the  plaintiff  to  a  new  triaL  180  U.  8.  <m 
[32: 1080]. 

The  admission  of  the  incompetent  evidenoe 
on  the  issue  of  nul  tiel  corporation,  having 
thus  clearly  prejudiced  the  plaintiff,  the  order 
must  be — 

Judgment  recersed,  and  ease  remanded,  ^tiik 
directions  to  set  aside  the  verdiet  and  to  order  • 
new  trial. 

Mr.  Justice  Brewer  dissented. 


THE  HORN  SILVER  MININO  COMPANY. 

Plff.  in  Err., 

V. 

The  People  of  the  STATE  OP  NEW  YORK. 
(See  8.  C  Beporter*8  ed.  80&-318.) 


Bights  of  corporation  depend  on  its 
franmise  of  corporation  sv^eest  to  taxatiot^^ 
power  of  Legislature—mei/tod  of  taxatior,^-^ 
foreign  corporation  suligect  to  state  laws  epi»» 
ditions  of  its  doing  bueiness^statute  of  Norn 
York  as  to  taxing  foreign  corporation — power 
of  court — when  a  tax  is  not  on  interstate  eosm- 
merce, 

L  A  oorporatlon  beinff  the  mere  creature  of  tfaa 
Legislature,  its  liirbts,  privileges,  and  powers  are 
dependent  sol^  upon  the  terms  of  Its  charter. 

2.  Acoordlng  to  the  law  of  most  states  a  franoblaa 
or  privilege  of  being  a  corporatloo  -is  p^"imnti 
property  and  is  sub jeot  to  taxation. 

8.  The  granting  of  the  rights  and  privflefraawhioli 
oenstitute  the  franchises  of  a  oorpontkMi,  mmj 
\)e  accompanied  with  any  such  coDdttions  as  the 
Legislature  may  deem  most  suitable  to  tte  put>- 
Uc  interests  and  policy. 

4.  The  Legislature  may  adopt  any  mode  to  anlve 
at  the  sum  which  It  will  exact  as  a  oonditioii  of 
the  creation  of  the  oorporatlon  or  of  Its  oootli^ 
ued  existence. 

NOTB.~^ii  to  power  of  states  to  toas,  see  note  to 
Dobbins  v.  Brie  Gouoty,  10  aOO. 

Thai  taxation  of  stock  or  Ousres  in  oorporatkm 
does  not  impair  omgatton  of  eontraotsi  taxation  of 
shares  of  national  banks  and  other  eorpomtione^  see 
note  to  Providence  Bank  v.  BUlings,  7 :  980. 

As  to  exemption  from  taxatUm;  whether  a  oonSroet 
or  not;  not  implied,  see  note  to  Tuoker  v.  FergoBoo, 
S:8U5. 

As  to  when  an  injunction  to  rtttrain  the  eoUeoU»m 
of  a  tax  wiU  he  (granted,  see  note  to  Dows  v.  Chicago. 
20:65. 

As  to  when  taxes  Utegaiav  assessed  eon  he  teeoveret 
bacfc,  see  note  to  Brakloe  v.  Van  Arsdale.  21:  tS. 
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I.  A  fordfm  oorporatlOD  cannot  claim  a  light  to 
4o  boBineas  in  another  State,  except  subject  to 
the  ooDdiuons  imposed  by  its  laws. 

1  Hiving  the  abeolute  power  of  excluding  the 
teeifn  corporation,  the  State  may  impose  such 
eooditlODs  upon  permitting  the  corporation  to  do 
boioeBi  within  its  limits  as  it  may  Judfce  expedi- 
flBt,  such  as  the  payment  of  a  speoiflc  lioense  tax, 
or  a  Mim  proportioned  to  the  amount  of  its  oapi- 
taL 

7.  The  statute  of  New  York  does  not  require  that 
the  whole  business  of  a  foreign  corporation  shall 
bs  done  within  the  State  in  order  to  subject  it  to 
the  taxing  power  of  the  State. 

>  1  The  extent  of  a  tax  upon  a  foreign  corporation 
ii  a  matter  purely  of  state  regulation*  and  any 
taiterference  with  it  is  lieyond  tho  jurisdiction  of 
this  court. 

9.  A  tax  levied  only  upon  the  franchise  or  busi- 
0688  of  a  foreign  corporation  is  not  a  tax  on  in- 
testate commerce. 

[No.  48.] 

Argued  and  Submitted  Dee.  11, 1891,    Decided 
Feb,  S9,  1892. 

TN  ERROR  to  the  Supreme  Court  of  the 
1  State  of  New  York,  to  review  a  judg- 
ment  of  that  Court  against  the  Horn  Silver 
Mining  Company ,  a  corporation  created  under 
the  laws  of  the  Territory  of  Utah,  in  favor  of 
the  People  of  the  State  of  New  York,  for  cer- 
tain taxes  on  the  corporate  franchise  or  bud- 
Dess  of  said  corporation,  and  the  penalty  pre- 
icrilied  for  delaj  in  payment.  Amrmed, 
See  same  case  below,  7  Cent.  Rep.  220,  105 

^^  y.  76. 

The  facts  are  stated  in  the  opinion. 

Mem$,  Julien  T.  Davies  and  Edward 
Lyman  Short,  for  plaintiff  in  error: 

The  taxes  in  question  are  not  license  taxes 
imposed  upon  a  foreign  corporation  as  a  pre- 
requisite of  doing  business  in  the  State  of  New 
York.      • 

Tbe  New  York  statutes  impose  a  tax  for 
refeaue.  They  are  not  license  laws,  enacted 
under  the  police  power  of  the  State.  They  are 
to  be  judged  therefore  as  tax  laws. 

P&ljpk  V.  Datenport,  91  N.  Y.  685;  People  ▼. 
lime  Ina.  Co.  92  N.  Y.  839;  People  v.  ^mng 
Valley  U.  G,  Co.  92  N.  Y.  886;  PeopU  ▼.  Gold 
d  a  Teteg.  Co.  98  N.  Y.  67. 

A  licenE«  fee  is  imposed  as  a  condition  of 
privilege  ^nted.  Such  license  fee  must  be 
tccompanied  by  some  grant  of  privilege,  upon 
condition  of  its  pmymenl 

Codey,  Tax.  407;  Burroughs,  Tax.  §  48; 
.^MnnoAv.  Charlton,  86  Ga.  462;  Philadelphia 
f.  Am.  V.  New  York,  119  U.  S.  110  (80: 342); 
Phctnix  In$.  Co.  v.  Welsh,  29  Kan.  672, 12  Ins. 
L.  J.  608;  Com.  v.  Comglomerate  Min,  Co.  18 
W.N.  0.622. 

There  is  a  clear  distinction  between  a  license, 
|nDted  or  acquired  as  a  coadition  precedent 
oefore  a  certain  tbin^  can  be  done,  and  a  tax 
upon  tbe  business  which  that  license  may  au- 
^*wrize  one  to  engage  in. 

Home  Ins.  Co,  v.  Augusta,  60  (Ja.  637;  Erie 
^  Co.  T.  State,  81  N.  J.  L.  648. 

Tbe  criterion  of  the  amouut  imposed  upon 
^  corporations  shows  the  law  to  be  an  exer- 
OK  of  the  taxing  power. 
^  Van  Hook  v.  Semla,  70  AJa.  861;  Bailroad 
Tax  Cam,  18  Fed.  Rep.  775, 777;  Santa  Oara 

MtU.  S.  U.S..  Book  86. 


County  V.  Southern  Pae.  B.  Co.  18  Fed.  Rep. 
488;  San  Franciioo  v.  Liverpool  dt  L.  G.  ln$. 
Co.  74  CaL  118. 

This  law,  therefore,  can  obtain  no  support 
from  any  assumed  principle  or  rule  of  law 
that  any  burden  may  be  imposed  upon  a 
foreign  corporation  as  a  condition  of  doing 
business  in  any  State. 

Erie  R.  Co.  v.  State,  81  N.  J.  L.  648;  Cowell 
T.  Colorado  Springs  Co.  100  U.  S.  55  (25: 547); 
Christian  Union  v.  Tount,  101  U.  S.  862  (25: 
888);  Home  Ins.  Co.  v.  Morse,  87  U.  S.  20  Wall. 
445  (22:  865);  Story,  Confl.  L.  §  88;  Mer- 
rick V.  Van  Santvoord,  84  N.  Y.  208;  State 
V.  Western  U.  Teleg.  Co.  78  Me.  518;  Neu)  York 
V.  Second  Ave.  B.  Co.  32  N.  Y.  261. 

The  Legislature  could  not,  because  of  its 
power  to  impose  a  burden  upon  foreign  cor- 
porations as  a  condition  of  doing  business,  take 
money  or  property  from  a  foreign  corporation, 
already  lawfully  doing  business  here,  by  an 
absolute  and  unconditional  demand. 

Ducat  V.  Chicago,  77  U.  S.  10  WalL  410  (19: 
972);  New  York,  L.  B.  d  W,  B,  Co.  v.  Com. 
129  Pa.  463;  Doyle  v.  Continental  Ins.  Co.  94 
U.  S.  585  (24: 148);  Home  Ins.  Co.  v.  Morse,  87 
U.  S.  20  Wall.  445  (22: 865). 

A  corporation  created  by  one  State  may  do 
business  in  another  by  virtue  of  interstate 
comity  unless  prohibited  by  tbe  law  or  estab- 
lished policy  of  tbe  latter. 

Cowell  y.  Colorado  Springs  Co.  100  U.  S.  55 
(25: 657);  Christian  Union  v.  Yount,  101  U.  S. 
852  (26: 888);  Merrick  v.  Van  Santvoord,  84  N. 
Y.  208:  Pc(^e  v.  Fire  Asso.  of  Philadelphia,  92 
N.  Y.  826. 

The  taxes  in  dispute  have  not  become  bind* 
iog  by  any  assent  upon  the  part  of  the  plain- 
tiff in  error. 

San  Francisco  y.  Liverpool  dtL.diG,  Ins,  Co, 
74  CaL  118. 

The  business  of  bringing  bars  of  silver  from 
Chicago  to  New  York  and  there  selliog  them 
is  interstate  commerce. 

Broum  v.  Maryland,  25  U.  8. 12  Wheat  419 
(6:  678);  Paul  v.  Virginia,  75  U.  S.  8  Wall.  168 
(19:357);  The  Daniel  BoUy.  United  States,  77 
U.  S.  10  WalL  657  (19:999);  Mobile  County  v. 
KimbaU,  102  U.  S.  691  (26:288);  Leisy  v. 
Eardin,  135  U.  S.  100  (84: 128). 

A  foreign  corporation  is  entitled  to  the  same 
freedom  in  carrying  on  interstate  commerce  as 
citizens  of  the  several  states. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  17.  S.  727 
(28:1187);  Gloucester  Ferry  Co.  v.  Pennsyl- 
mnia,  114  U.  S.  196  (29: 168);  Philadelphia  d 
S.  S.  Co.  v.  Pennsylvania,  122  U.  &.  826  (80: 
1200). 

The  statutes  in  question  regulate  interstate 
commerce  in  so  far  as  they  tax  plaintiff  in 
error  for  its  business  done  in  tbe  State  of  New 
York  during  the  years  1881  and  1882,  and 
therefore  are  invalid  to  sustain  the  taxes  for 
which  judgment  has  been  recovered. 

Be  Bahrer,  140  U.  S.  646  (85: 572);  Hall  v. 
DtCuir,  95  U.  S.  485  (24: 547);  Pembina  Con. 
S.  Min.  d  Mill.  Co.  y.  Pennsylvania,  125  U.  S. 
181  (81: 650);  Ncnfolk  dW.RCo.  v.  Pennsyl- 
vania, 186  n.  S.  114  (84: 894);  Cooper  Mfg.  Co. 
V.  Ferguson,  118  U.  S.  727  (28: 1187). 

Under  the  statutes  at  bar  a  tax  is  imposed 
upon  the  plaintiff  in  error  under  such  circum- 
stanges  and  with  such  effect  as  to  constitute  it 
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defendanl  must  contain  "  a  general  or  specific 
denial  of  each  material  allegation  of  the  com- 
plaint controverted  by  the  defendant,  or  of  any 
knowledge  or  information  thereof  suflScient  to 
form  a  belief."  A  denial  of  the  fact  that  the 
plaintiff  is  a  corporation  must  be  specific,  and 
not  general,  and  a  denial  of  any  knowledge  or 
information  Uiereof  sufllcient  to  form  a  belief 
is  not  enough.  Crane  Bros,  ^fg,  Co,  v.  Morse, 
49  Wis.  868;  Concordia  8av.  db  Aid  Asio.  ▼. 
Bead,  93  Ih.  Y.  474.  But  an  express  denial 
that  the  plaiDtiff  is  a  corporation  is  not  the  less 
specific  because  made  upon  information  and 
[3001  ^lie^*  &D<^  suc^  &  denial  puts  in  issue  the 
existence  of  the  corporation.  The  plaintiff's 
oltjection  to  the  form  of  the  answer  cannot  be 
sustained. 

The  defense  in  question  is  in  terms  and  effect 
a  denial  that  the  plaintiff,  at  or  since  the  time 
of  the  commencement  of  this  action,  was  or  is 
now  a  corporation.  This  was  not  merely  mis- 
nomer, properly  pleadable  in  abatement  only: 
it  was,  in  substance,  ntU  tiel  corporation,  which 
is  a  good  plea  in  bar,  although  it  would  have 
been  waived  by  the  first  answer  to  the  merits 
of  the  case  but  for  the  leave,  expressly  granted 
by  the  court,  to  plead  it  afterwards.  Balti- 
more d  P.  B.  Co.  V.  Fifth  Baptist  Church,  187 
U.  S.  568.  572  [84:  784.  7861;  Society  for  Prop- 
agating  the  Gospel  v.  Pawfet,  29  U.  8.  4  Pet 
480.  601  [7:  927,  934];  Jones  v.  Foster,  67  Wis. 
296. 

The  evidence  offered  by  the  defendant  on 
this  point  wholly  failed  to  support  this  defense, 
and  at  most  only  proved  that  the  plaintiff  sued 
by  the  wrong  name.  It  showed  no  more  than 
that  the  plaintiff  corporation,  having  been 
originally  created  by  the  laws  of  Michigan, 
had,  in  accordance  with  the  National  Banking 
Act,  become  a  national  bank  and  its  name 
been  chan/red  accordingly,  without  affecting 
its  identity  or  its  right  to  sue  upon  obligations  or 
liabilities  incurred  to  it  by  its  former  name.  Act 
of  June  3.  1864,  chap.  106.  §  44;  13  Stat,  at  L. 
112;  Rev.  Stat.  §  5154;  Metropolitan  Bank  v. 
Claggett,  141  U.  8.  520  [85:  841];  Atlantic  Nat, 
Bank  v.  Harris,  118  Mass.  147:  City  Nat.  Bank 
of  Poughkeepsie  v.  Phelps,  86  N.  Y.  484,  and 
97  N.  Y.  44. 

The  admission  of  this  evidence  was  objected 
to  bv  the  plaintiff,  upon  the  very  ground 
that  It  did  not  prove  the  non-existence  of  the 
plaintiff  as  a  corporation;  and  an  exception  to 
its  admission  was  dulv  taken  and  noted,  and 
eml)odied  in  the  bill  of  exceptions. 

The  plaintiff  afterwards  lenewed  the  objec- 
tion by  moving  "that  all  of  the  defendant's 
evidence  be  stricken  out,  for  the  reason,  if  it 
be  assumed  to  be  correct,  it  has  not  made  out 
any  case."  The  reason  assigned  by  the  Judge 
for  refusing  to  grant  this  motion  was  his  erro- 
neous opinion  that  on  the  proof  as  it  stood 
"the  Michigan  Insurance  Bank  became  de- 
funct and  ceased  to  exist  in  1865.  when  the 
national  bank  was  organized;"  and  the  plain- 
tiff again  excepted  in  due  form. 
[301]  Although  the  subsequent  proceedings  had  at 
the  trial,  and  stated  in  the  original  bill  of 
exceptions,  do  not  appear  on  this  record  u> 
have  been  excepted  to,  yet  those  proceedings 
may  properly  be  considered  for  the  purpose  of 
showing,  as  they  do  beyond  doubi.  that  the 
Judge's  rulings  in  favor  of  the  defendant  pro- 
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ceeded  solely  upon  the  incompetent  evidence 
to  the  admission  and  consideration  of  which 
the  plaintiff  had  persistentlv  excepted;  and 
that  It  was  only  by  the  Judge  s  statementa  that 
that  evidence  was  decisive  against  the  plmiii- 
lifTs  right  to  recover,  even  if  the  action  was 
not  barred,  and  that  he  should  instruct  the 
Jury  accordingly,  that  the  plaintiff  was  indooed 
not  to  put  in  any  testimony  upon  the  isBoe  of 
the  Statu  te  of  Limitations.  If  the  plaintiff  had 
put  in  its  testimony  on  that  issue,  the  caae 
would  have  stood  Just  as  it  did  when  before 
this  court  at  a  former  stage;  and,  as  was  then 
adjudged,  a  direction  to  return  a  verdict  with- 
out  submitting  that  issue  to  the  Jury  would 
have  been  erroneous,  and  would  have  entitled 
the  plaintiff  to  a  new  triaL  180  U.  8.  <m 
[32: 1080]. 

The  admission  of  the  incompetent  erideooe 
on  the  issue  of  nul  tiel  corporation,  having 
thus  clearly  prejudiced  the  plaintiff,  the  order 
must  be — 

Judgment  reversed,  and  case  remanded,  ttitk 
direction's  to  set  aside  the  verdict  and  to  order  • 
new  trial. 

Mr.  Justice  Brewer  dissented. 


THE  HORN  SILVER  MINING  COMPANY, 

Plff.  in  Err., 

V. 

The  People  of  the  STATE  OP  NEW  YORK. 
(See  8.  O.  Beporter^s  ed.  806-aia.) 

Bights  of  corporation  depend  on  its  charter^ 
franchise  of  corporation  svJ^jeest  to  taxatiotk-^ 
power  of  LegistaturC'-meUiod  of  taxatior,^^ 
foreign  corporation  sulflect  to  state  lawe  eom^ 
ditions  of  its  doing  bueiness— statute  of  Nem 
York  as  to  taxing  foreign  corporation — powet 
of  court — when  a  tax  is  not  on  interstate  com- 
merce. 

L  A  oorporatlon  beioflr  the  mere  ereature  of  tte 
Legislature,  its  riirhts,  prtvitoges,  and  powen  art 
dependent  soUdy  upon  the  terms  of  Its  charter. 

2.  Acoordinir  to  the  law  of  moet  statea  a  franohlM 
or  privilege  of  being  a  oorporatlon  -la  p**'^*^! 
property  and  is  anbjeot  to  taxation. 

8.  The  grantinir  of  the  rights  and  privfleneawhiQli 
oanstitute  the  franohiseB  of  a  oorpontkMi,  may 
l>e  accompanied  with  any  snob  condltloiia  as  the 
Legislature  may  deem  most  suitable  to  the  put>- 
Uo  interests  and  policy. 

4.  The  Legislature  may  adopt  any  mode  to  arrive 
at  the  sum  which  it  will  exact  as  a  condltioii  of 
the  creation  of  the  corporation  or  of  tie  oontla- 
ued  existence. 

NOTB.— ^11  to  poiMr  of  states  to  toas,  see  note  to 
Dobbins  v.  Brie  Gouoty,  10  aOO. 

That  taxation  of  stock  or  thares  im  eorparatkm 
does  not  impair  omgatUm  of  conbraetsi  taxation  of 
shares  of  national  batiks  and  other  eorpornHons,  aee 
note  to  Providence  Bank  v.  BUllngs.  7 :  980. 

As  to  exemption  from  taxation;  whether  a  oomtrael 
or  not;  not  implied,  see  note  to  Tucker  v.  VsrguKMi, 
S:8U6. 

As  to  uhen  an  injunction  to  rtstrain  the  ooHieetkm 
0/ a  tar  iiKS  he  flrrtmted,  see  note  to  Dows  V.  Chicego. 
20:65. 

As  to  -when  taxes  megaiav  assessed  eon  he  nerwwti 
bacfc,  see  note  to  Brsklne  v.  Van  Arsdale.  tl.eo. 
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I.  A  fordfrn  oorporatloo  cannot  claim  a  ligbt  to 
4o  boBiness  in  another  State,  except  subject  to 
the  coDditiotis  Imposed  by  its  laws. 

1  Having  the  abeolute  power  of  excluding  the 
(loreign  corporation,  the  State  may  impose  such 
eooditlODS  upon  permitting  the  corporation  to  do 
boioeBi  within  its  limits  as  it  may  Judge  expedi- 
flBt,  sQch  astlie  pasrmentof  a  specific  lioense  tax, 
or  a  Mim  proportioned  to  the  amount  of  its  oapi- 
taL 

T.  The  statute  of  New  York  does  not  require  that 
the  whole  business  of  a  foreign  corporation  shall 
bs  done  within  the  State  in  order  to  subject  It  to 
the  taxing  power  of  the  State. 

'  1  The  extent  of  a  tax  upon  a  foreign  corporation 
ii  a  matter  purely  of  state  regulation*  and  any 
interferenue  with  it  is  lieyond  the  jurisdiction  of 
this  court. 

9.  A  tax  levied  only  upon  the  franchise  or  busl- 
DSSB  of  a  foreign  corporation  is  not  a  tax  on  in- 
terstate commerce. 

[No.  48.] 

Argued  and  Submitted  Dee.  11, 1891.    Decided 

Feb.  29,  1892, 


TN  ERROR  to  the  Supreme  Court  of  the 
1  State  of  New  York,  to  review  a  judg- 
ment  of  that  Court  against  the  Horn  Silver 


Mmiog  Company ,  a  corporation  created  under 
the  laws  of  the  Territory  of  Utah,  in  favor  of 
tt>e  People  of  the  State  of  New  York,  for  cer- 
tain taxes  on  the  corporate  franchise  or  busi- 
Dcss  of  said  corporation,  and  the  penalty  pre- 
icrilied  for  delay  in  payment.    AMr^ned, 

See  same  case  below,  7  Cent.  Rep.  220,  105 
^.  y.  76. 

The  facts  are  stated  in  the  opinion. 

Mmn,  Julien  T.  Davies  and  Edward 
Lyaan  Short,  for  plaintiff  in  error: 

The  taxes  in  question  arc  not  license  taxes 
imposed  upon  a  foreign  corporation  as  a  pre- 
rpqoisite  of  doing  business  in  the  State  of  New 
York.      • 

The  New  York  statutes  impose  a  tax  for 
revenue.  They  are  not  license  laws,  enacted 
uoder  the  police  power  of  the  State.  They  are 
to  be  Judged  therefore  as  tax  laws. 

P«pfe  V.  Datenport,  91  N.  Y.  685;  People  v. 
Ihme  Im.  Co.  92  N.  Y.  889;  People  v.  ^mng 
VaUeg  H.  O.  Co.  92  N.  Y.  886;  PeopU  v.  Gold 
^  S.  Tdeg.  Co.  98  N.  Y.  67. 

A  license  fee  is  imposed  as  a  condition  of 
privilege  ^nted.  Such  license  fee  must  be 
accompanied  by  some  grant  of  privilege,  upon 
coodition  of  its  payment 

Cooley,  Tax.  407;  Burroughs,  Tax.  §  48; 
♦^MTmoAv.  C%ar;/ow,  86  Ga.  462;  Philadelphia 
^  i#w.  V.  Neu)  York,  119  U.  S.  110  (80: 342); 
Phanix  In$.  Co.  v.  Welsh,  29  Kan.  672, 12  Ins. 
L.  J.  602;  Com.  T.  Comglomerate  Min.  Co.  18 
W.N.  0.622. 

There  is  a  clear  distinction  between  a  license, 
grtDted  or  ac»iuired  as  a  condition  precedent 
(before  a  certain  thin^  can  be  done,  and  a  tax 
tipoo  the  business  which  that  license  may  au- 
^*M>rize  one  to  engage  in. 

Home  Ins.  Co.  v.  Augusta,  60  (Ja.  687;  Erie 
^  Go.  T.  State.  81  N.  J.  L.  648. 

Tbe  criterion  of  the  amouut  imposed  upon 
^  corporations  shows  the  hiw  to  be  an  exer- 
cise of  the  taxing  power. 
^  ran  Hook  V.  Semla,  70  AJa.  861;  Railroad 
Tax  Cam,  18  Fed.  Rep.  775, 777;  Santa  Clara 

MtU.  S.  U.S..  Book  86. 


County  V.  Southern  Pae.  B.  Co.  18  Fed.  Rep. 
488;  San  Franciioo  v.  Liverpool  dt  L,  Q.  ln$. 
Co.  74  CaL  118. 

This  law,  therefore,  can  obtain  no  support 
from  any  assumed  principle  or  rule  of  law 
that  any  burden  may  be  imposed  upon  a 
foreign  corporation  as  a  condition  of  doing 
business  in  any  State. 

Erie  B.  Co.  v.  StaU,  81  N.  J.  L.  648;  CoweU 
T.  Colorado  Springs  Co.  100  U.  S.  55  (25: 547); 
Christian  Union  v.  Tount,  101  U.  S.  852  (25: 
888);  Home  Ins.  Co.  v.  Morse,  87  U.  S.  20  Wall. 
445  (22:  365);  Story,  Confl.  L.  §  88;  Mer- 
rick V.  Van  Santvoord,  84  N.  Y.  208;  State 
V.  Western  U.  Teleg.  Co.  73  Me.  618;  Neu>  York 
▼.  Second  Ave.  B.  Co.  32  N.  Y.  261. 

The  Legislature  could  not,  because  of  its 
power  to  impose  a  burden  upon  foreign  cor- 
porations as  a  condition  of  doing  business,  take 
money  or  property  from  a  foreign  corporation, 
already  lawfully  doing  business  here,  by  an 
absolute  and  unconditional  demand. 

Ducat  V.  Chicago,  77  U.  S.  10  WaU.  410  (19: 
972);  New  York,  L.  B.  d  W.  B.  Co.  v.  Com. 
129  Pa.  463;  Doyle  v.  Continental  Ins.  Co.  94 
d.  S.  585  (24: 148);  Home  Ins.  Co.  v.  Morse,  87 
U.  S.  20  Wall.  445  (22: 865). 

A  corporation  created  by  one  State  may  do 
business  in  another  by  virtue  of  interstate 
comity  unless  prohibited  by  the  law  or  estab- 
lished policy  of  tbe  latter. 

Cousell  y.  Colorado  Springs  Co.  100  U.  8.  55 
(25: 557);  Christian  Union  v.  Yount,  101  U.  S. 
352  (25: 888);  Merrick  v.  Van  Santtoord.  84  N. 
Y.  208:  Pecple  v.  Fire  Asso.  of  Philadelphia,  92 
N.  Y.  825. 

The  taxes  in  dispute  have  not  become  bind* 
iog  by  any  assent  upon  the  part  of  the  plain- 
tiff in  error. 

San  Francisco  ▼.  Liverpool  <kL.d&.  Ins.  Co. 
74  CaL  118. 

The  business  of  bringing  bars  of  silver  from 
Chicago  to  New  York  and  there  selling  them 
is  interstate  commerce. 

Brown  V.  Maryland,  25  U.  8. 12  Wheat  419 
(6:  678);  Paul  v.  Virginia.  75  U.  S.  8  Wall.  168 
(19:  ^57);  The  Daniel  BaU  v.  United  States,  77 
D.  S.  10  WalL  557  (19:999);  Mobile  County  v. 
KimbaU,  102  U.  S.  691  (26:288);  Leisy  v. 
Hardin,  135  U.  S.  100  (84: 128). 

A  foreign  corporation  is  entitled  to  the  same 
freedom  in  carrying  on  interstate  commerce  aa 
citizens  of  the  several  states. 

Cooper  Mfg.  Co.  v.  Ferguson,  118  17.  8.  727 
(28:1187);  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U.  S.  196  (29: 158);  Philadelphia  d 
S.  S.  Co.  V.  Pennsylvania,  122  U.  &.  826  (80: 
1200). 

The  statutes  in  question  regulate  interstate 
commerce  in  so  far  as  they  tax  plaintiff  in 
error  for  its  business  done  in  the  State  of  New 
York  during  the  vears  1881  and  1882,  and 
therefore  are  invalid  to  sustain  the  taxes  for 
which  judgment  has  been  recovered. 

Be  Bahrer.  140  U.  S.  645  (85: 572);  Hall  v. 
DtCuir.  95  U.  S.  485  (24:647);  Pembina  Con. 
S.  Min,  d  Mia.  Co.  v.  Pennsylvania,  125  U.  S. 
181  (81: 650);  Norfolk  d  W.  B,  Co.  v.  Pennsyl- 
vania, 136  n.  S.  114  (84:894);  Cooper  Mfg.  Co. 
V.  Ferguson,  118  U.  S.  727  (28: 1187). 

Under  the  statutes  at  bar  a  tax  is  imposed 

upon  the  plaintiff  in  error  under  such  circum- 

I  stanges  and  with  such  effect  as  to  constitute  it 
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a  regoladoD  of  interstate  commerce,  and  it  is 
therefore  Toid. 

Wettem  U.  Weg.  Co.  t.  Tonu,  105  U.  8. 
460  (26: 1067);  Moran  T.  New  Orlearu,  112  U. 
6.  69  (28:  653);  Brown  T.  Maryland,  25  U.  8. 
12  Wheat.  419  (6: 678);  WelUm  v.  Missouri,  91 
U.  8.  275  (28: 847);  iMhins  ▼.  Shelby  County 
Tax.  Dist.  120  U.  8.  489  (80: 694);  Corson  ▼. 
Maryland,  120  U.  8.  502  (80: 699);  Fargo  y. 
Michigan,  121  U.  8.  280  (80: 888);  Lyng  ▼. 
Micfiigan,  185  U.  S.  161  (84: 150):  Norfolk  dk 
W.  B.  Co.  Y.  Pennsyltania,  186  U.  8.  114  (84: 
894);  MeCaU  T.  California,  186  U.  8.  104  (84: 
892);  Brown  y.  Houston,  114  U.  8.  622  (29: 
257). 

If  the  taxes  In  question  are  not  laid  upon  the 
businesM  of  plalntiflf  in  error  in  New  York  they 
are  laid  upon  all  its  biisiness  or  upon  all  its 
capital,  and  therefore  either  regulate  com- 
merce among  the  states  or  effect  territorial 
taxation  and  are  invalid  pri0  tan  to. 

Bank  of  Commeree  v.  New  York,  67  U.  8.  3 
Black.  620  (17:451>;  Bank  Tax  Case,  71  U.  8. 
2  Wall.  200  (17:793);  Peopie  v.  Commissioners 

S'  Taxes,  28  W.  Y.  192;  People  v.  Badlam,  7 
al.  594;  Chadwiek  y.  Crapsey,  85  N.  Y.  196. 
202;  BurraU  f .  Bushwick  B.  Co.  75  N.  Y.  21 1. 
216;  PecmU  y.  Coleman,  12  L.  R  A.  762, 126 
N.  Y.  488;  Pleasant  Twp.  y.  -^na  L.  Ins.  Co. 
188  U.  S.  75  (84:867);  Western  U.  Teleg.  Co.  y. 
Massachusetts,  125  U.  &  580  (81:790);  PuUman 
Palace  Car  Co.  y.  Pennsylvania,  141  U.  8.  18 
(35:618),  8  Inters.  Com.  Kep.  595;  Massachu- 
setts V.  Western  U.  Teleg.  Co.  141  U.  S.  40 
(85:628);  State  Tax  on  Foreignheld  Bonds, 
to  U.  8.  15  WaU.  800  (21:179). 

The  statutes  in  question  should  be  confined 
In  their  effect  to  the  property  of  plaintiff 
within  the  Jurisdiction  of  the  8tate  of  New 
York. 

Western  U.  Teleg.  Co.  y.  Texas,  105  U.  8. 
460  (26:1067);  Western  V.  Tdeg.  Co.  v.  Massa- 
cftusetU,  125  U.  8.  580(81:790);  Baiterman  v. 
Western  V.  Teleg.  Co.  127  U.  8.  411  (82:229); 
Massachusetts  y.  Western  U.  Teleg.  Co.  141  U. 
8.  40  (85:628). 

The  atfirmance  of  the  judgment  against 
plaintiff  in  error,  would  be  a  deprivation  by 
the  8tate  of  New  York  of  the  property  of  the 
plaintiff  in  error,  without  due  process  of  law 
ana  a  denial  of  tbe  equal  protection  of  tbe 
laws,  contrary  to  the  14th  Amendment  of  the 
Constitution  of  the  United  States. 

BeWs  Oap.  R.  Co.  y  Pennsylvania,  184  U.  8. 
282  (88:892);  Missouri  Pae.  B.  Co.  y.  Maekey, 
127  U.  8.  209(82:107):  Standard  U.  Q.  Cable 
Co  y.  Atty-Oen.  46  N.  J.  Eq.  278;  Soon  Ring 
y.  Crowley,  118  U.  8.  708  (28:1145);  Davidson 
y.  New  Orleans,  96  U.  8.  107  (24:620);  Cald- 
weR  V.  Texas,  187  U.  8.  692  (84:816);  Leeper 
Y.  Texas,  189  U.  8.  462  (85:22-5);  Lent  y.  Till- 
son,  140  U.  8.  827  (85:425);  AttyOen.  of  Mass. 
y.  Western  Union  TeL  Co.  141  U.  8.  49  (85:628). 

Tbe  courts  of  New  York  concede  the  prin- 
ciples contended  for,  but  deny  their  applica- 
tion to  the  tax  in  question. 

Cordon  v.  Comes,  47  N.  Y.  608;  Stuart  y. 
Palmer,  74  N.  Y.  188;  Peopie  y.  Salem  Twp. 
Board,  20  Mich.  452;  People  y.  Commissioners 
of  Taxes,  1Q  N  Y.  71;  (Jooley.  Const.  Lim. 
(Mh  ed.)  608;  C!ooley,  Taxn.  (4th  ed.)  60;  Bur- 
roughs, Taxn.  §  26;  Citizens  Sav.  dt  u  Asso.  v. 
Tbpeka,  87  U.  8.  20  Wall.  655  (22:455). 
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Under  the  guise  of  taxation.  New  York  ha» 
attempted  to  make  an  exaction  purely  arU- 
trary,  founded  upon  no  role  of  equity,  or  \fas- 
tice,  or  economic  principle,  of  an  unusual  char- 
acter unknown  to  the  practice  of  oar  goyen»- 
ment,  and  in  effect  an  arbitrary  spoilaiion  or 
properly. 

People  Y.  Equitable  Trust  Co.  96  N.  Y.  883: 
People  Y.  Coleman,  10  Cent  Ren.  266.  107  W. 
Y.  548;  Matson's  Ford  Bridge  Co.  y.  Cam.  117 
Pa.  265;  Fidelity  Ins.    T.    d   S.   D.   C9    ^ 
Loughlin,  189  Pa.  620;  Bothermd  y.  Meyerim, 

9  L.  R.  A.  866,  8  Inters.  Com.  Rep.  815,  18e 
Pa.  265;  Com.  y.  Provident  Sat.  Inst.  12  Al- 
len, 812;  Howe  Maeh.  Co.  y.  Qage,  100  U.  21 
679(25:755);  Hinson  y.  Lett,  76  U.  8.  8  Waa 
148(19:887);  Gibson  County  y.  Pullman  &  a 
Co.  42  Fed.  Rep.  572;  Mobile  County  y.  Kim^ 
baU,  102  U.  8.  691  (26:238);  Tappan  y.  Mer 
dianU  Nat.  Bank,  86  U.  8.  19  Wall.  490  (2&i 
189;  Be  Converse,  187  U.  8.  624  (84:796);  Quy 
Y.  Baltimore,  100  U.  6.  484  (25: 748);  Stat^ 
Freight  Tax,  82  U.  8.  15  WalL  233  (81:  146) 
Skouten  y.  Wood,  57  Mo.  880;  ^krainka  y.  Ai^ 
len,  76  Mo.  84;  Com.  y.  Eartnett,  8  Chray.  451; 
Missouri  Pae.  B.  Co.  y.  Maek^,  127  U.  a  20» 
(32:189);  Ptmbina  Con.  8.  Min.  dt  MOL  Ok.  t. 
Pennsylvania,  125  U.  8. 181  (81:650). 

Mr.  Charles  F.  Tabor,  for  defendmat  m 
error: 

The  right  of  a  people  of  a  State  to  preaorfba 
generally  by  its  constitution  and  lawa  tbe 
terms  upon  which  a  foreign  corporatloo  tball 
be  allowed  to  carry  on  its  business  in  che  8taia 
has  been  settled  by  this  court. 

Bank  of  Augusta  y.  Earle,  88  U.  8.  IS  Pat 
519  (10:2'*74);  Paul  y.  Virginia,  75  U.  &  8 
Wall.  168  (19:857);  Ducat  y.  Chicago,  77  U.  & 

10  Wall.  410  (19:972);  Cooper  Mfg.  r^.  y.  nt- 
guson,  118  U.  8.  782  (28:1188);  Sherlock  t.  M^ 
lifw,  98  U.  8. 108  (28:820). 

The  State  haying  the  power  to  exclude  en- 
tirely a  foreign  corporation  has  the  power  te 
change  the  conditions  of  admission  at  any  thae 
for  the  future,  and  to  impose,  as  a  conditSoo, 
the  payment  of  a  new  tax  or  a  farther  tax,  ae 
a  license  fee 

Philadelphia  Asso.  y.  New  York,  119  U.  8. 
119  (80:846). 

The  only  limitation  upon  this  power  of  tbe 
8tate  to  exclude  a  foreign  corporatioii  fhan 
doing  business  within  its  limits,  arisfe  wbere 
the  corporation  is  in  the  employ  of  the  Fed- 
eral  government,  or  where  its  buaiDen  la 
strictly  commerce,  interstate  or  foreign. 

Pensaeola  Tsleg.  Co.  y.  Western  V.  Teleg, 
C^.  96  U.  a  12  (24:711);  Pembina  Con.  & 
Min.  db  Mill  Co.  v.  Pennsylvania,  126  U.  8. 
181,  190  (81:650);  McCaa  y.  California,  186  U. 
8.  104  (84:892);  Leisy  y.  Eardin,  185  U.  S. 
100  (85:128);  Be  Biuret,  140  U.  &  645  (85: 
575). 

Mr.  Justiee  Field  deliyered  the  opinion  of 
the  court: 

The  defendant  below,  the  plaintiff  in  error 
here,  the  Horn  8ilyer  Mining  Company,  is  a 
corporation  created  under  the  laws  of  the  Ter> 
ritory  of  Utah.  The  present  action  is  brought 
by  the  People  of  the  Bute  of  New  York,  upon 
the  allegation  that  it  was  doint?  business  wiUiin 
the  State  in  1881  and  1882.  to  recover  certain 
taxes  alleged  to  be  chargeable  on  its  **  om^o- 

i4t  r.  s. 
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nte  fraocbiBe  or  busiDess  "  for  tbose  yearn  aod 
the  penally  prescribed  for  their  noD-payment 
hi  each  year. 

By  the  Act  of  the  Legislature  of  New  York, 
approved  May  26,  18^1,  amending  a  previous 
Act  providing  for  levying  taxes  for  the  use  of 
the  State  upon  certain  corporations,  joint- 
stock  companies,  and  associations,  it  was  de- 
clared that  every  corporation,  joint  stock  com- 
pany, or  association  then  or  thereafter  incor- 
porated or  organized  under  any  law  of  the 
State,  or  of  any  other  State  or  country,  and 
doing  business  in  the  State,  with  certain  speci- 
fied exceptions  not  important  in  this  case, 
diould  be  subject  to  a  tax  '*  upon  its  corporate 
franchise  or  business,"  to  be  computed  in  a 
mode  specified,  which  was  by  a  certain  per- 
centage upon  its  capita]  stock  measured  by  the 
dividend  on  the  par  value  of  that  stock,  or, 
where  there  were  no  dividends,  or  its  dividends 
were  less  than  a  certain  percentage  upon  the 
ptr  value  of  the  capital  stock,  then  acccording 
to  a  certain  percentage  upon  the  actual  value 
of  the  capital  stock  during  the  year. 

The  complaint  in  the  action  alleges  the  facta 
necessary  to  charge  the  corporation  under  this 
Act  for  both  years;  that  the  amount  of  tax 
D^  due  pursuant  to  its  provisions  for  the  year 
ending  on  the  first  day  of  I^ovember,  1H81,  was 
$7,500,  and  the  additional  sum  of  $1,500  as  a 
penalty  for  the  delay  of  the  company  in  payincr 
the  tax  for  two  years  after  it  became  due.  and 
that  the  amount  of  taxes  due  for  the  year  end- 
ing on  the  first  diiy  of  November,  l8S2,  was 
$30,000,  with  the  further  sum  of  $8,000  as  a 
penalty  of  ten  per  centum  for  the  delay  of  the 
defendant  in  paying  the  same. 

The  defendant  answered  the  various  allega^ 
tions  of  the  complaint,  denying  them  so  far  as 
tbey  charge  liability  to  the  people  of  l^ew 
York,  and  setting  up  that  it  had  been  at  all 
thnet  a  manufacturing  corporation  organized 
and  existing  under  the  laws  of  Utah;  that  it 
bad  never  exercised  any  franchises  or  powers 
under  the  laws  of  New  York;  that  its  capital 
stock  of  ten  millions  of  doUars  was  issued  in 
payntent  for  real  estate  in  Utah  and  Illinois, 
which  consists  entirely  of  mining  property 
aod  improvements  thereon,  and  a  refinery; 
that  during  the  years  ending  November  Ist, 
1»81  and  1882,  it  carried  on  in  the  State  of 
Kew  York  the  business   of   manufacturing 
bars  of   silver   from  Utah  and  Illinois  into 
standard  bars;  that  said  business  constituted 
but  a  small  portion  of  its  entire  business,  and 
was  the  only  business  carried  on  in  the  State  of 
Kew  York,  except  its  financial  business  and 
correspondence;  that  its  capital  stock  was  only 
partially  employed  in  New  York;  and  that  it 
paid  taxes  both  in  Utah  and  in  Illinois.    It  in- 
sisted that  the  statute,  upon  which  the  action 
was  brought,  was  invalid  and  inoperative  as  to 
it  because  of  the  facts  set  forth,  and  because  it 
estabtisbed  an  unjust  and  unequal  system  of 
taxation,  and  fixei  the  amount  of  tax  wholly 
without  r^ard  to  the  extent  of  the  corporate 
franchises  exercised  by  it  in  the  State,  and 
witbont  regard  to  the  amount  of  business  done 
within  the  State,  or  the  amount  of  capital  em- 
ployed or  the  amount  of  its  capital  stock  held 
in  the  State,  and  the  extent  of  the  protection 
and  benefits  derived  from  its  laws  and  agen- 
cies, and  because  it  sought  to  tax  property 
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and  persons  not  within  the  jurisdiction  of  the 
State  or  in  any  way  subject  to  its  authority,  r^oSl 
and  violated  the  principles  of  equality  and  am- 
formity.  It  also  insisted  that  the  taxation  at- 
tempt^ was,  in  effect,  the  taking  of  private 
property  without  just  compensation,  the  denial 
to  defendant  of  the  equal  protection  of  the 
laws,  and  a  regulation  of  commerce  amons  . 
the  several  states,  and  taxing  property  and 
business  without  the  jurisdiction  of  die  State 
of  New  York.  By  consent  of  parties  the  case 
was  referred  to  a  referee  to  hear  and  deter- 
mine all  the  issues  of  law  and  fact  therein. 
The  referee  found  that  the  defendant  was  a 
corporation  created  and  organized  under  the 
laws  of  the  Territory  of  Utah,  and  was  at  all 
times  mentioned  in  the  complaint  doing  busi- 
ness in  the  State  of  New  York,  and  liable  to 
be  taxed  on  its  corporate  business  under  the 
provisions  of  section  8  of  the  Act  of  New  York 
above  cited.  He  also  found,  in  substance, 
that  the  stock  and  capital  of  the  defendant 
were  properly  appraised  and  the  amount  of 
the  tax  was  assessed  in  conformity  with  the 
provisions  of  that  Act,  and  that,  accordingly, 
the  sums  above  mentioned,  amounting  to 
$41,250,  were  due;  and  he  directed  a  judgment 
to  be  entered  therefor  in  favor  of  the  plaintiff. 

The  referee  also  found  that  the  defendant 
paid  taxes,  both  in  the  Territory  of  Utah  and 
in  the  State  of  Illinois  in  the  years  1881  and 
m82,  and  that  the  greater  part  of  it$  business 
was  out  of  the  State  of  New  York  as  well  as 
the  greater  part  of  the  capital  used  i*i  its  busi- 
ness. 

Upon  the  findings  of  the  referee  judgment 
was  entered  in  the  supreme  court  of  the  State 
for  the  amount  reported,  and  the  case,  being 
taken  to  the  Court  of  Appeals  was  there  af- 
firmed. Being  then  remitted  to  the  supreme 
court  and  entered  there,  the  case  was  brought, 
on  a  writ  of  error,  to  this  court. 

A  corporation  being  the  mere  creature  of  the 
Legislature,  its  rights,  privileges  and  powers 
are  dependent  solely  upon  the  terms  of  its 
charter.  Its  creation  (except  where  the  corpo- 
tion  is  sole)  is  the  investing  of  two  or  more 
persons  with  the  capacity  to  act  as  a  single  in- 
dividual, with  a  common  name,  and  the  privi- 
lege of  succession  in  its  members  without  dis-  [313] 
solution,  and  with  a  limited  individual  liability. 
The  right  and  privilege,  or  the  franchise,  as  it 
may  be  termed,  of  being  a  corporation,  is  of 
great  value  to  its  memlSrs,  and  is  considered 
as  property  separate  and  distinct  from  the 
property  which  the  corporation  itself  may  ac- 
quire. According  to  the  law  of  most  states 
this  franchise  or  privilege  of  being  a  corpora- 
tion is  deemed  personal  property  and  is  sub- 
ject to  separate  taxation.  The  right  of  the 
states  to  thus  tax  it  has  been  recognized  by 
this  court  and  the  state  courts  in  iustances 
without  number.  It  was  said  in  Delaware 
Railroad  Tax,  86  U.  S.  18  WaU.  206,  281  [21: 
888,  806],  that  "  the  State  may  impose  taxes 
upon  tbe  corporation  as  an  entity  existing  un- 
der its  laws,  as  well  as  upon  the  capital  stock 
of  the  corporation  or  its  separate  corporate 
property.  And  the  manner  in  which  its  value 
shall  be  assessed,  and  the  rate  of  taxation, 
however  arbitrary  or  capricious,  are  mere  mat- 
ters of  legislative  discretion;"  except,  we  may 
add,  as  that  discretion  is  controlled  by  the  Or- 
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ganic  Law  of  the  State.  And,  as  we  there  said 
also,  "  it  is  not  for  us  to  suggest  iD  any  case 
that  A  more  equitable  mode  of  assessment  or 
rate  of  taxation  might  be  adopted  than  the 
one  prescribed  by  the  Legislature  of  the  State; 
our  only  concero  is  witn  the  validity  of  the 
tax;  all  else  lies  beyond  the  domain  of  our  ju- 
risdiction." 

The  granting  of  the  rights  and  priyileges 
which  constitute  the  franchises  of  a  corpora- 
tion being  a  matter  resting  entirely  within  the 
control  of  the  Legislature,  to  be  exercised  jn 
its  good  pleasure,  it  may  be  accompanied  with 
any  such  conditions  as  the  Legislature  may 
deem  most  suitable  to  the  public  interests  and 
policy.  It  may  impose  as  a  condition  of  the 
grant  as  well  as,  also,  if  its  continued  exercise, 
the  payment  of  a  specific  sum  to  the  State  each 
year,  or  a  portion  of  the  profits  or  gross  re- 
ceipts of  the  corporation,  and  may  prescribe 
such  mode  in  which  the  sum  shall  be  ascer- 
taioed  as  may  be  deemed  convenient  and  jusU 
There  is  no  constitutional  inhibition  a^inst 
the  Legislature  adopting  any  mode  to  arrive  at 
the  sum  which  it  will  exact  as  a  condition  of 
the  creation  of  the  corporation  or  of  its  con- 
tinued existence.  There  can  be,  therefore,  no 
[314]  possible  obiection  to  the  validity  of  the  tax 
prescribed  by  the  statute  of  New  York,  so  far 
as  it  relates  to  its  own  corporations.  Nor  can 
there  be  any  greater  objection  to  a  similar  tax 
upon  a  foreign  corporation  doing  business  by 
its  permission  within  the  State.  As  to  a  for- 
eign corporation — and  all  corporations  in  states 
other  than  the  State  of  its  creation  are  deemed 
to  be  foreign  corporations — it  can  claim  a  right 
to  do  business  in  another  State  to  any  extent, 
only  subject  to  the  conditions  imposed  by  its 
lows 

As  said  in  Pavl  v.  Virginia,  75  U.  S.  8  Wall. 
16b,  Ibl  [19:  857,  860],  "the  recognition  of  its 
existence  even  by  other  states,  and  the  enforce- 
ment of  ^tir  contracts  made  therein,  depend 
purely  upon  the  comity  of  those  states,  a  com- 
ity which  ia  never  extended  where  the  exist- 
ence of  the  corporation  or  the  exercise  of  its 
powers  is  prejudicial  to  their  interests  or  re- 
pugnant to  their  policy.  Having  no  absolute 
right  of  recognition  in  other  states,  but  depend- 
ing for  such  recognition  and  the  enforcement 
of  its  contracts  upon  their  assent,  it  follows,  as 
a  matter  of  course,  that  such  assent  may  be 

S anted  upon  such  terms  and  conditions  as 
ose  states  may  tliink  proper  to  impose.  They 
may  exclude  the  foreign  corporation  entirely; 
they  may  restrict  its  business  to  particular  lo- 
calities, or  they  may  exact  such  security  for 
the  performance  of  its  contracts  with  their 
citizens  as  in  their  judgment  will  l)est  promote 
the  public  interest.  The  whole  matter  rests  in 
their  discretion." 

This  doctrine  has  been  so  frequently  declared 
by  this  court  that  it  must  be  deemed  no  longer 
a  matter  of  discussion,  if  any  question  can 
ever  be  considered  at  rest 

Only  two  exceptions  or  qualifications  have 
been  attached  to  it  in  all  the  numerous  adjudi- 
cations in  which  the  subject  has  been  consid- 
ered, since  the  judgment  of  this  court  was 
announced  more  than  a  half  century  ago  in 
BaiOc  of  Augutta  t.  Earl,  88  U.  8. 18  Pet.  619 
(10:  274].  One  of  these  qnaliflcatious  is  that 
the  State  cannot  exclude  mm  its  limits  a  cor- 


poration  engaged  in  interstate  or  foreign 
merce,  established  by  the  decision  in  FenmeaiM 
TeUg.  Co,  v.  Western  U.  Teieg,  Co.  Wi  V.  S.  1, 
12  [24:  706,  711].  The  other  limitation  on  the 
power  of  the  State  is,  where  the  corporation  ia 
m  the  employ  of  the  general  government,  an 
obvious  exception,  first  stated,  we  think  by  the 
late  Mr.  Justice  Bradley  in  Stockton  t.  Baiti- 
mare  d  N,  Y.  R.  Co,  83  Fed.  Rep.  9. 14.  As 
that  learned  Justice  said:  "If  Ck>ngress  should 
employ  a  corporation  of  ship-builders  to  con- 
struct a  man-of-war,  they  would,  have  the 
right  to  purchase  the  necessary  timber  and 
iron  in  an^  State  of  the  Union."  And  this 
court,  in  citing  this  passage,  added,  '^without 
the  permission  and  against  the  prohibition  of 
the  State."  Pembina  Con,  8,  Min,  dbAiill  Co, 
V.  Pennsylvania,  125  U.  S.  181.  186  [31:  65i^. 
6521. 

Having  the  absolute  power  of  excluding  the 
foreign  corporation  the  State  may,  of  course, 
impose  such  conditions  upon  permitting  the 
corporation  to  do  business  within  its  limits  as 
it  may  judge  expedient:  and  it  may  make  the 
grant  or  privilege  dependent  upon  the  payment 
of  a  specific  license  tax,  or  a  sum  proportioned 
to  the  amount  of  its  capital.  No  Individ oal 
member  of  the  corporation  or  the  corporation 
itself  can  call  in  question  the  validity  of  anj 
exaction  which  the  State  may  require  for  tbs 
grant  of  its  privileges.  It  does  not  He  in  any 
foreign  corporation  to  complain  that  it  is  sub- 
jected to  the  same  law  with  the  domestic  cor- 
poration. The  counsel  for  the  appeUanl 
objects  that  the  statute  of  New  York  tt  to  be 
treated  as  a  tax  law.  and  not  aa  a  license  to  the 
corporation  for  permission  to  do  business  in 
the  State.  Conceding  such  to  be  the  case  we 
do  not  perceive  how  it  in  any  respect  affects 
the  validitv  of  the  tax.  However  it  mmj  be 
regarded,  it  is  the  condition  upon  whi€b  a 
foreign  corporation  can  do  business  in  tbe 
State,  and  in  doing  such  business  it  puts  itself 
under  the  law  of  the  State,  however  thst  may 
be  characterized. 

The  only  question  therefore  open  to  serious 
consideration  in  this  case  is  one  of  fact:  Did 
Uie  Horn  Silver  Mining  Company  tlo  business 
as  a  corporation  within  the  State?  Tbe  referee 
found  such  to  be  the  fact,  as  a  conclusion  from 
many  probative  circumstances  in  tbe  cssr. 
That  finding  was  never  set  aside,  but  stands 
approved  by  the  courts  of  New  York.  If  tbe 
correctness  of  the  conclusion  could  be  qufs> 
tioned  and  held  not  justified  by  the  facu  in 
evidence — and  they  should  be  considered  sa 
showing  only  transactions  of  interstate  com- 
merce, and  not  business  in  the  State  independ- 
ently of  such  commerce— It  would  be  impossible 
to  overcome  the  force  of  the  answer  of  tbe  de- 
fendant in  which  it  alleges  that  in  tbe  yean 
1881  and  1882  it  was  a  manufacturing  company 
carrying  on  manufactures  within  the  State  of 
New  York.  The  admission  is  conclusive  that 
the  corporation  was  ensaged  in  business  in  tbe 
State  in  those  years,  though,  we  are  clear,  not 
in  such  a  business  as  rendered  it  a  n&snU' 
facturing  corporation  exempt  from  tbe  tax 
prescribed  by  the  statute. 

To  dispose  of  the  position  that  the  plaintiff 
in  error  was  a  manufacturing  corporation^  and 
therefore  excepted  from  taxation  under  tbe 
statutes  cited,  it  is  only  necessary  to  refet  to 
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tbe  artideB  of  as86cialioQ  of  the  compaoy.  Bj 
tbem  it  appears  that  it  was  organized  to  con- 
duct the  business  of  baying,  selling,  leasing 
tod operatinginines  and  mining  clauns  in  the 
Territory  of  Utah,  and  smelting,  reducing  and 
refining  works  th^re  and  elsewhere;  ot  con- 
ducting a  general  mining,  milling  and  smelt^ 
ing  business  in  all  its  branches,  including 
buying  and  selling  mineral  ores  and  bullion; 
of  carrying  on  a  eeneral  mercantile  business 
bj  baying  and  scfiin^  such  goods,  merchan- 
dise, stores  and  minere*  supplies  as  are  usually 
kept  in  and  required  by  the  wants  of  a  mining 
camp  or  settlement;  of  building  and  operating 
all  soch  roads,  tramways  and  transportation 
routes  as  may  be  convenient  in  transporting 
tbe  products  of  its  business  or  procuring  sup- 
plies; of  purchasing,  hiring  and  holding  all 
tucb  real  and  personal  property,  wherever  sit- 
uate, as  may  be  required  in  canying  on  any 
of  its  business,  and  when  no  longer  required 
for  business  purposes,  of  leasioff,  selling  or  ez- 
chaneing  the  same;  and  generally  to  do  all  acts 
and  Uiings  incidental  to  a  general  mining  bus- 
iness or  to  any  of  the  aforesaid  pursuits.  They 
also  declare  that  it  was  primarily  formed  for 
tbe  immediate  purpose  of  working  and  devel^ 
oping  the  estate,  property  and  premises  known 
as  toe  Horn  silver  mme,  and  the  treatment  and 
redaction  of  the  ores  and  metals  therein  con- 
taloed*.  There  is  in  the  business  thus  detailed 
nothiogthat  would  characterize  the  corpora- 
tioo  as  a  manufacturing  company,  and  in  no 
proper  sense  was  it  engaged  in  a  manufactur- 
117]  "'S  business  within  the  State.  The  bullion 
taken  by  the  company  from  its  mines  was 
shipped  to  Chicago,  and,  after  being  refined 
aod  the  silver  separated  from  the  lead,  it  was 
forwarded  to  the  United  States  assay  office  in 
the  dty  of  New  York,  where  it  had  an  office, 
not  for  occasional  business  transactions,  but 
where  its  transf^  books  were  kept,  its  divi- 
deods  declared  and  paid  and  other  business 
done  by  it  such  as  is  usually  performed  by 
eorporations  where  their  principal  office  of 
bosioess  is  situated.  It  is  true  the  greater  part 
of  tbe  business  of  the  company  was  done  out 
of  the  State,  and  the  greater  part  of  its  capital 
was  also  without  it,  but  the  statute  of  New 
York  does  not  require  that  the  whole  business 
01  a  forei^  corporation  shall  be  done  within 
the  State  m  order  to  subject  it  to  the  taxing 
power  of  the  State.  It  makes,  in  that  respect, 
DO  difference  between  home  corporations  and 
fordgn  corporations,  as  to  the  franchise  or 
bosiQess  of  the  corporation  upon  which  the 
tax  is  levied,  provided  it  does  business  within 
the  State  as  such  corporation. 

There  seems  to  be  a  hardship  in  estimating 
tbe  amount  of .  the  tax  upon  the  corporation, 
for  doing  businesB  within  the  State,  according 
to  the  amount  of  its  business  or  capital  without 
the  State.  That  is  a  matter,  however,  resting 
entirely  in  the  control  of  the  State,  and  not  a 
(Bitter  of  Federal  law,  and  with  which,  of 
course,  this  court  can  in  no  way  interfere. 

Since  this  tax  was  levied  the  law  of  the 
State  has  been  altered,  and  now  the  tax  upon 
foreign  corporations  doing  business  in  the 
State  is  estimated  by  the  consideration  only  of 
the  capital  employed  within  the  State.  It  is 
*^  that  against  nearly  all  other  foreign  cor- 
P^^rations  except  this  one  the  taxes  upon  their 
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franchises  have  been  computed  upon  the  basis 
of  the  capital  employed  within  the  State;  but 
as  to  that  we  can  only  repeat  what  was  said  in 
the  Court  of  Appeals  of  the  State,  that  if  this 
be  true,  the  defendant  may  have  reason  to 
complain  of  unjust  discrimination  and  may 
properly  appeal  for  relief  to  the  Legislature  of 
the  State,  but  that  it  is  not  within  the  power 
of  the  court  to  grant  any  relief  however  great 
the  hardship  upon  it. 

The  extent  of  the  tax  is  a  matter  purely  of 
state  regulation,  and  any  interference  with  it 
is  beyond  the  jurisdiction  of  this  court.  The 
objection  that  it  operates  as  a  direct  interfer- 
ence with  interstate  commerce  we  do  not  think 
tenable.  The  tax  is  not  levied  upon  articles 
imported,  nor  is  their  any  impediment  to  their 
importation.  The  products  of  the  mine  can 
be  brought  into  the  State  and  sold  there  with- 
out taxation,  and  they  can  be  exhibited  there 
for  sale  in  any  office  or  building  obtained  for 
that  purpose;  the  tax  is  levied  only  upon  the 
franchise  or  business  of  the  company. 

Judgment  affirmed, 

Mr,  c/iM^'etfClarlan  dissented. 


[318] 


FRANK  R  CHANDLER,  App^.^ 

V, 

JOSEPHINE  POMEROY  bt  al. 

(See  8.  C.  Beporter*8  ed.  818-888.)  « 

Family  settlement,  when  upheld — mierepresei^ 
tation,  to  impeach,  should  be  dearly  proved. 

L  In  order  to  justifv  the  court  in  xef uslna  to  en- 
force  a  family  settlement  between  a  brother  and 
his  sisters  upon  the  ground  that  It  was  obtained 
by  an  active  or  covert  misrepresentation,  or  that 
it  failed  to  express  the  real  intent  of  the  parties, 
the  testimony  should  establish  the  fact  clearly 
and  satisfaotorily. 

2.  In  this  case  where  all  or  nearly  all  the  written 
testimony  tends  to  corroborate  rather  than  to  Im- 
peach the  agreement  of  settlement,  and  it  is  only 
by  resort  to  oral  evidence  of  facts  asserted  by 
one  party  and  denied  by  the  other,  that  any  doubt 
whatever  is  thrown  upon  the  intent  of  the  par- 
ties, and  where  they  acted  with  deliberation,  and 
after  oonsultatioo  or  the  opportunity  of  consult- 
ing with  counsel,  the  court  upholds  the  settlement 
as  a  valid  one. 

[No.  1848.] 

Submitted  Nov.  17, 1891.  Decided  Feb.  29, 1892. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  New 
Jersey,  dismissing  a  suit  irl  equity  to  enforce 
an  agreement  of  settlement  between  George  T. 
Pomeroy  and  his  sisters,  devisees  of  the  estate 
of  George  Pomeroy.  Bevereed,  with  inetrue- 
tione  to  enter  a  decree  for  plaintiff. 
See  same  case  below,  46  Fed.  Rep.  688. 

'  Statement  by  Mr.  Justice  Browns 
This  was  a  Dill  in  equity  filed  September 

N0TB.~As  to  uihal  are  fraudulent  tonveyanoet; 
when  void;  whtn  wMtntary  eonveyaneea  are  vaUA; 
when  void,  see  noU  to  Gayiord  v.  Kelshaw,  17: 612. 

Ab  to  settlements  or  conveyance  for  benefit  of  wifs 
and  chad;  when  good,  or  void,  as  to  creditors,  see 
note  to  Sexton  v.  Wheaton,  6: 008. 

let 
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4,  1888,  by  the  appellant  Chandler,  as  exec- 
utor and  trustee  under  the  last  will  and 
testament  of  George  P.  Pomeroy,  deceased, 
affainst  Josephine  Pomerov,  Julia  Pomeroy 
Morrison,  her  husband,  William  F.  Morri- 
son, and  Alfred  Mills,  surviving  executor 
of  the  last  will  and  testament  of  George 
Pomeroy,  father  of  the  said  George  P.  Pom- 
eroy, to  enforce  a  certain  agreement  of  set- 
tlement between  Gkorge  P.  Pomerov  and  his 
sisters,  devisees  of  the  estate  of  Gkorge 
Pomeroy.  The  bill  was  subsequcDtly  dis- 
missed as  to  the  defendant  William  F. 
Morrison,  and  about  the  same  time  Eugene 
C.  Pomeroy,  son  and  heir-at-law  of  George 
P.  Pomeroy,  appeared  by  his  guardian  and 
asked  to  be  made  party  complainant,  if  the 
court  should  deem  it  necessary  or  desirable, 
but  no  order  appears  to  have  been  entered 
making  him  a  party. 

The  case  arose  out  of  the  following  facts : 
George  Pomeroy  of  l^Iadison,  N.  J.,  died 
June  24,  1880,  leaving  a  will,  dated  July 
22,  1875,  and  en  estate  valued  by  him  a  few 
months  before  his  death  at  $893,000,  consist- 
ing of  personal  property  estimated  to  be 
worth  $588,000,  and  lands  in  New  Jersey, 
New  York,  and  Missoiu'i  valued  by  him  at 
$855,000.  The  personal  estate,  however, 
when  inventoried  was  appraised  at  $480,000. 
His  family  and  heirs-at-law  then  consisted 
of  his  wife,  Abba  S.,  and  four  children, 
George  P.,  Edward,  Julia,  and  Josephine. 
His  will  was  duly  probated  at  Morristown, 
N.  J.,  and  letters  testamentary  issued  to 
Edward  Pomeroy  and  Alfred  'Mills,  who 
were  appointed  in  the  will  as  his  executors. 
Edward  Pomeroy  died  March  (J,  1887,  where- 
by Mills  became,  and  still  is,  sole  executor. 

The  estate  of  Geor^  Pomeroy  was  dis- 
posed of  under  his  will  as  follows: 

a.  The  executors  were  authori  zed  to  deli  ver 
to  the  New  York  Life  Insurance  &  Trust 
Companv  securities  to  the  amount  of  $50,000, 
to  be  held  in  trust  for  the  benefit  of  his  wife 
during  her  life,  and  upon  her  death  to  divide 
the  securities  and  proceeds  equally  between 
the  three  younger  children,  Edward,  Julia, 
and  Josephine.  His  wife  died  in  February, 
1883. 

b.  Securities  to  the  amount  of  $80, 000  were 
directed  to  be  deposited  with  the  same  com- 
pany, to  be  held  in  trust  for  the  benefit  of 
his  son,  George  P.,  during  his  life,  and  at 
his  death  such  securities  and  the  proceeds 
thereof  were,  also  to  be  divided  among  the 
three  younger  children.  George  P.  Pomeroy 
subsequently  married  Harriet  Cowles,  of 
Cleveland,  who  died  after  giving  birth  to  a 
son.  Eugene  C.  Pomeroy.  €^rge  P.  Pom- 
eroy himself  died  in  November,  1887. 

e.  The  testator  directed  that  no  partition 
or  sale  of  his  real  estate  should  be  made 
until  his  executors  should  have  sold  real 
estate  to  the  amount,  of  at  least,  $100,000; 
and  further  directed  that  the  proceeds  of  the 
first  of  such  sales  should  be  deposited  with 
the  same  company  until  the  amount  should 
reach  $100,000.  which  should  be  held  and 
invested  for  the  benefit  of  his  two  daughters, 
Julia  and  Josephine,  with  instructions  to 
collect  and  pay  to  each  of  them  the  interest 
on  $50,000,  and  in  case  of  the  death  of  either 
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of  them  without  issue  to  pay  such  tnut  fond 
in  equal  shares  to  his  son  Edward  and  bis 
other  daughter,  and  the  survivor,  (if  one  of 
them  be  dead,)  the  issue  of  said  Edward 
and  of  said  other  daughter  representing 
their  parents,  respectively. 

d.  The  residue  of  the  estate,  aside  from 
immaterial  legacies,  was  devised  to  his  three 
younger  children,  Edward,  Julia,  and  Jo- 
sephine, in  equal  parts.  It  was  provided 
that  the  homestead  at  Madison,  N.  J. ,  should 
be  kept  up  by  the  three  younger  children  so 
long  as  they  and  the  widow  could  live  har- 
moniously together,  etc 

As  between  the  two  executors.  Kdwaid 
Pomeroy  took  charge  of  the  personal  assets 
of  the  estate.  As  directed  by  the  will,  the 
trust  fund  of  $50,000  for  the  benefit  of  ths 
widow,  and  thU  of  $30,000  for  the  benefit 
of  George  P.,  were  established  by  placing 
with  the  New  York  Life  Insurance  &  Trust 
Company  the  requisite  securities. 

George  P.  Pomeroy  had  been  trained  for 
public  life,  and  was  abroad  most  of  the 
time,  engaged  in  the  foreign  diplomatic 
service  of  the  United  States.  Durine  his 
absence  a  quarrel  arose  between  Edward  and 
his  sisters  Julia  and  Josephine,  in  which 
the  latter  claimed  that  he  had  wasted  their 
estate,  and  was  indebted  to  them  in  the  ag- 
gregate amount  of  $253,000.  To  recover 
this  amount  the  sisters  brought  suit  aeainst 
Edward  in  one  of  [the]  courts  of  New  York. 
In  that  suit  they  charged  that  Edward  had 
speculated  in  stocks  with  the  funds  derived 
from  the  estate  of  his  father,  and  had  made 
large  profits  in  which  the^  should  share, 
and  had  suffered  losses  with  which  they 
should  not  be  charged.  Prior  to  this  suit^ 
however,  and  in  February,  1885,  be  turned 
over  to  each  of  them  securities  to  the  amount 
of  $50,000,  besides  some  small  annua!  ^4iy- 
ments  in  cash. 

That  suit  was  still  pending  when  Edward 
Pomeroy  died,  on  March  6.  1887,  leaving  a 
will,  in  which,  after  makine  some  sn^l 
legacies  to  the  amount  of  $6,500,  he  devised 
his  entire  estate  to  his  brother  George,  and 
made  him  sole  executor.  His  will  was  duly 
admitted  to  probate  May  2,  1887.  George 
P.  Pomeroy  declined  to  act  as  executor,  and 
Frank  R.  Chandler,  the  plaintiff,  was  an- 
pointed  administrator  with  the  will  annexed. 

Shortly  before  Edward's  death,  namely, 
February  24,  1887,  George  P.  Pomcror,  then 
living  in  Paris,  executed  a  will  leaving  his 
entire  estate  to  his  infant  son  Eucene,  then 
about  seven  years  old ;  but  in  case  he  should 
die  before  reaching  the  ase  of  21  years  tnd 
without  leaving  issue  him  surviving,  the 
estate  was  to  go  to  Mrs.  Martha  £.  Bucking- 
ham and  her  daughters,  Mrs.  Chandln*, 
plaintiff's  wife,  and  Rose  A.  Buckingham* 
and  to  the  survivor  of  them,  Mary  E.  Van 
Aulen  and  Frank  R.  Chandler.  Upon  certain 
contingencies  Chandler  was  to  become  exec- 
utor of  this  will. 

When  Edward  died  his  brother  George  was 
in  Europe;  plaintiff  Chandler  was  his  busi- 
ness agent  in  America,  and  had  bad  general 
charge  of  his  affairs  for  some  years.  Very 
soon  after  Edward's  death  Chandler  entered 
into  negotiations  with  the  sisters  for  ths 
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purpose  of  bringing  about  a  settlement  of 
tlie  oootroveny  if  possible  between  them 
md  tbeir  brother,  Geo.  P.  Pomeroy,  and  in 
coimection  with  this  certain  cable' messages 
passed  between  George  and  his  sisters  in 
reference  to  the  proposed  settlement,  which 
WIS  embodied  in  an  agreement  bearing  date 
April  18, 1887,  bat  actually  executed  May  2. 
This  agreement  was  executed  at  Morris- 
town,  K.  J.,  and  was  signed,  sealed,  and 
acknowledged  by  Geor^  F.  Pomeroy,  Julia 
P.  Morrison,  and  William  F.  Morrison,  her 
husband,  and  Josephine  Pomeroy.  After 
reciting  in  sulMtanoe  that  Edward,  at  the 
time  of  his  death,  was  indebted  to  the  three 
younger  children,  or  some  one  or  more  of 
tbem,  to  an  unknown  amount ;  that  the  par- 
ties desired  to  settle  the  estate  of  their  father 
and  tlieir  brother  Edward  without  litigation, 
and  to  adjust  the  claims  of  the  parties 
Against  Edward's  estate,  suppressing  and 
termioating  the  suits  brought  against  him 
..  tod  pending  when  be  died ;  and  that  they 
^'  desired  to  vacate  the  provisions  of  their 
father's  will  in  order  to  be  equally  charged 
with,  and  equally  to  share  in,  the  estates  of 
both  George  romeroy  and  Edward  Pomeroy, 
and  to  settle  said  estates  and  determine  tne 
▼alue  of  ^tie  shares  of  each  of  said  heirs, 
they  agre^jd  in  substance  as  follows : 

1.  The  remainder  of  the  estate  of  Ckorge 
Pomeroy  the  father,  was  to  be  equally  divid- 
ed among  his  three  living  children,  Julia, 
Josephine,  and  George  P. 

2.  This  division  to  be  made  as  of  the  date 
of  Uie  death  of  the  father. 

8.  To  arrive  at  the  interest  to  which  each 
ibould  be  entitled  at  the  date  of  the  agree* 
ment,  e^vch  was  to  be  charged  with  the 
amount  he  or  she  had  received,  with  six  per 
cent  interest  from  the  date  of  receipt  to  the 
date  of  the  document,  payable  annually. 

4.  The  estate  of  Edward  was  to  be  divided 
and  distributed  equally  between  George  P. 
and  his  two  sisters,  after  payment  oi  his 
just  debts  and  the  specified  legacies  of 
$6,500. 

5.  In  case  it  should  be  found  that  the  per- 
sonal property  of  said  €^rge  or  said  Ed- 
ward ooold  not  be  equally  distributed  in 
kind,  then  so  much  as  might  be  necessary  to 
be  sold  and  the  proceeds  divided. 

6.  The  real  estate  of  said  George  and  of 
laid  Edward,  wherever  situated,  and  by 
whomsoever  held,  to  be  conveyed  by  good 
And  sufficient  deeds  so  that  each  of  the  three 
ptrtits  s'lould  hold  an  undivided  third 
thereof  as  a  tenant  in  common  with  the 
others. 

7.  In  the  division  of  the  said  estate,  the 
proceeds  or  revenue  to  be  derived  from  the 
trust  fund  for  the  benefit  of  George  P. ,  Julia, 
sod  Josephine,  created  by  the  will  of  their 
father,  to  be  treated  as  a  Joint  fund  and  di- 
nded  equally  between  them,  and,  so  far  as 
it  lay  in  their  power,  the  parties  agreed  that 
(be  said  trust  fund  should  be  considered  and 
be  the  joint  fund  of  the  parties. 

The  bill  set  forth  these  facts  in  substance, 

lad  prayed  for  a  decree  declarinir  the  settle- 

8]  ment  valid :  that  Julia  and  Joeephiop  render 

in  account  of  the  property  received  from  both 

states  under  such  agreement  and  that  there 


be  a  reference  to  a  master  to  take  such  ac- 
count; that  the  $80,000  trust  fund  in  favor 
of  George  P.  Pomeroy  be  delivered  to  him 
with  its  earnings  and  income ;  and  that  the 
surviving  executor,  Mills,  be  directed  to  pro- 
ceed and  complete  the  execution  of  the  will 
and  to  pay  over  to  the  plaintiff  property 
equivalent  to  the  trust  fund  of  $100,000  in 
favor  of  Julia  and  Josephine ;  and  for  a  re- 
ceiver. 

The  answer  of  Josephine  and  Julia  ilenied 
that,  in  any  of  the  proceedings  preceding  the 
execution  of  the  settlement,  any  suggestion 
or  mention  was  made  that  the  several  trust 
funds  provided  for  in  the  will,  the  $80,000 
for  the  benefit  of  George  P.,  or  the  two  funds 
of  $50,000  each  for  the  benefit  of  the  defend- 
ants Julia  and  Josephine,  should  be  included 
therein ;  and  that  nothing  was  at  any  time 
said  which  led  them  to  suppose  that  said 
trust  funds  were  to  be  included  in  the  pro- 
posed settlement ;  nor  was  any  mention  made 
of  any  landed  estate  or  of  any  accounting  for 
moneys  received  by  these  defendants  or  Ed- 
ward since  the  death  of  their  father;  and 
that  the  agreement  was  signed  without  con- 
sulting counsel,  upon  the  advice  of  plaintiff 
that  they  should  not  do  so.  They  denied 
that  the  minds  of  the  parties  met,  and  averred 
that  they  never  were  aware  that  the  settle- 
ment included  these  trust  funds  until  after 
the  execution  of  the  settlement,  and  upon 
the  evening  of  the  same  day  when  they  were 
informed  by  plaintiff  of  its  terms,  when  tbey 
at  once  repudiated  that  portion  of  the  agree- 
ment, and  have  always  refused  to  recognize 
it  as  binding  upon  them,  so  far  as  it  pro- 
poses to  cover  the  trust  funds. 

A  supplemental  bill  was  subsequently  filed 
praving  for  an  injunction  against  the  prose- 
cution of  a  certain  suit  brought  by  Josephine 
in  New  Jersey  for  a  partition  of,  or  sale  and 
partition  of,  the  proceeds  of  the  lands  of 
George  Pomeroy;  and  also  of  another  suit 
brought  by  the  sisters  in  Missouri  for  a  par- 
tition of  the  lands  of  which  George  Pomeroy 
died  seised.  Upon  the  filing  of  this  supple- 
mental bill  an  injimction  was  granted,  which 
is  still  in  force. 

Upon  the  final  hearing  in  the  Circuit  Court 
upon  pleadings  and  proofs  the  original  bill 
was  dismissed  for  want  of  equitv.  4B  Fed. 
Rep.  588.  From  this  decree  the  plaintiff 
appealed  to  this  court. 

Mr,  Charles  C.  Bonney*  for  appellants: 

As  a  matter  of  law  the  agreement  should  be 
Anforofid 

Fiy,  Spec.  Perf.  chap.  6,  §§  971,  973. 

The  law  favors  compromises  and  upholds 
them  as  considerations  of  the  covenants  of 
the  compromising  parties. 

Central  Tnut  Co.  v.  Wabash,  8t.  L.dP.  R. 
Co,  29  Fed.  Bep.  546. 

The  form  or  character  of  the  agreement  ii 
not  vital. 

Story.  Eq.  Jur.  gg  715, 152,  155, 159;  ITeale 
V.  NeaU,  76  U.  8.  9  Wall.  12  (19:  592);  Ma- 
ehanicB  Bank  of  Alexandria  v.  Lynn,  26  U.  S. 
1  Pet.  888  (7:  188). 

Part  performance  is  a  powerful  aid  to  the 
granting  of  relief. 

Baehier  t.  QraU,  19  U.  S.  6  Wheat.  584  (5: 
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884);  Fry,  Spec.  Perf.  67;  Story,  Eq.  Jnr. 
§769. 

If  for  any  reason  complete  performance 
of  the  agreement  cannot  be  enforced,  compen- 
sation for  the  part  not  enforcible  will  be  de- 
creed. 

Story,  Eq.  Jur.  chap.  19. 

The  suit  &  adequate  to  reach  the  real  estate, 
as  well  as  to  enforce  the  accounting  under  the 
agreement. 

Slory.  Eq.  Pldgs.  676,  a  h  e  288;  Willard 
T.  Tayloe,  75  U.  S.  8  Wall.  557  (19:  508);  CatTi- 
can  V.  BobiMon,  80  U.  S.  5  Pet  278  (8: 125); 
Perry,  Trusts,  §§  91.  93;  Story,  Eq.  Jur. 
^S  1058,  1060, 10616, 1066,  1067.  1067a,  1068. 
1069,  1074;  Grssn  t.  CrHghton,  64  U.  S.  23 
How.  90  (16:  419). 

When  a  will  is  duly  probated  by  a  state 
court  of  competent  jurisdiction,  that  probate 
is  conclusive  of  the  validity  and  contents  of 
the  wiH  in  the  courts  of  the  United  States. 

Gaines  v.  New  Orleant,  78  U.  S.  6  Wall.  708 
(18:  960);  8  Redf.  Wills,  Wetseq, 

The  persona]  estate  of  the  deceased  is  to  be 
regarded  for  the  purpose  of  succession  and 
distribution,  wherever  situated,  as  having  no 
other  locali^  than  that  of  his  domicil. 

WiUcim  V.  ElUU,  76  U.  S.  9  Wall  740  (1^: 
686);  108  U.  8.  266  (27:  718). 

Meurs,  OeorM  W.  Smith  and  John 
Haynard  Harlkii*  for  appellees: 

No  decree  in  faTor  of  complainant  was 
practicable.     ^ 

Blatehfard  t.  Neviberry.  99  111.  11. 

The  agreement  is  inequitable,  there  is  no 
equity  in  it,  and  this  court  will  not  reverse 
the  decree  of  the  lower  court  refusing  specific 
enforcement 

Towntifiend  t.  Btangroom,  6  Yes.  Jr.  882; 
Mortlock  T.  BuOer,  10  Yes.  Jr.  807;  Cathcart 
T.  Bobin$an,  80  U.  8.  6  Pet.  276  (8: 124);  Hen- 
nmey  v.  Wooltoorth^  128  U.  S.  488  (82:  500). 

Mr.  Juitiee  Brown  delivered  the  opinion 
of  the  court: 

This  case  turns  solely  upon  the  question 
whether  the  settlement  or  compromise  of 
May  2,  1887,  between  the  sister  Julia,  her 
husband,  and  her  sister  Josephine  and  their 
brother,  Oeo.  P.  Pomeroy,  was  executed 
under  such  circumstances  as  to  call  upon  a 
court  of  equity  to  enforce  its  specific  perform- 
ance. This  involves  the  suborainate  question 
whether  the  sisters  were  imposed  upon  in 
giving  their  assent  to  t^is  settlement. 

Some  years  before  its  execution  a  quarrel 
bad  arisen  between  Edward  and  his  sisters 
which  had  culminated  in  a  suit  brought  by 
the  latter,  In  which  they  had  charged  their 
brother  with  speculating  in  stocks  with  the 
funds  derived  from  their  father's  estate,  and 
with  having  made  large  profits  in  which 
they  ought  to  share,  and  sufiFering  losses 
with  which  they  ought  not  to  be  diarged. 
This  suit  had  intensified  the  bitterness  felt 
by  Edward  to  such  a  degree  that,  in  making 
his  will,  which  was  executed  October  28, 
1886,  he  left  his  entire  estate,  less  a  few  leg- 
acies amounting  to  $6,500,  to  his  brother 
(George,  making  him  also  his  sole  executor. 
This  will  only  served  to  complicate  matters 
still  more,  as  Edward  had  never  settled  with 
his  tisten  for  their  share  of  his  father's  es- 
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tate.  and  was  also  thought  by  some  to  hare 
made  a  large  fortune  in  speculations  in  which 
his  sisters  would  have  been  entitled  to  share, 
in  the  absence  of  a  will.    Their   tyrother 
George  had  received  under  the  will  of  their 
father  only  the  income  of  $80,000,  with  a 
proviso  that  at  his  death  the  princiiMd  should 
go,  not  to  his  children  or  heirs,  bat  to  his 
younger  brother  and  his  sisters — an  inheri- 
tance  far  less  than  he  would  have  received 
had  no  will  been  made.    Thus  Edward,  io 
bequeathing  to  his  brother  Qeorge  hia  inter- 
est in  his  father's  efttate,  gave  him  bat  little     rj 
more  than  he  would  liave  received  ander  the 
natural  laws  of  inner itance,  but  in  giving 
him  his  own  estate,  which  was  thought  to 
be  very  lar^,  he  ignored  his  sisters  alto- 
gether.   Under  this  state  of  facts  there  was 
nothing  unnatural  in  the  suegestion  thmt  the 
estates  of  the  father  and  Edward  ahoald  be 
added  together  and  divided  equally  amon^ 
the  three  surviving  children.      If    it   had 
turned  out  that  Edward  had  made  s  large 
fortune  it  might  have  been  an  advantage  to 
his  sisters  to  share  in  it;  if  not,  Jalia  and 
Josephine  would  at  least  have  obtained  a  set- 
tlement of  their  suit  with  the  estate*  and 
have  admitted  their  brother  George  to  hia 
natural  inheritable  share  of  his  fathers  es- 
tate.   From  a  fraternal  point  of  view  it  was 
not  an  unwise  proceeding,  although  from  a 
pecuniae  stanopoint  it  was  as  cbmcterized 
by  one  of  the  witnesses,  **  a  leap  in  the  dark.  * 
Edward  died  March  6,  1887.    His  brother 
was  in  Europe,  and  his  sisters  in  New  York. 
The  first  suggestion  of  a  settlement  came  im- 
mediately after  Edwards  death,  from  «  >Ir. 
Chapman,  who  had  been  a  neighbor  of  'J<M>rge 
Pomeroy  in  Morristown,  and  acquainted  with 
the  sisters  for  twenty-five  years.     Be  irent 
to  their  hotel  the  very  day  of  Edward's  death, 
and  met  the  two  ladies,  Mr.  Morrison,  and 
Mr.  Cowles,  and  made  a  proposition  to  di- 
vide the  securities,  making  no  mention  in 
his  conversation  of  the  trust  funds  created  by 
the  father's  will.    His  own  statement  of  tlie 
proposition  is  as  follows:    "Now,  says  I,  I 
will  make  a  proposition:    'Let  bygones  be 
bygones ;  let's  tiike  the  thing  as  it  stands  to- 
day ;  put  the  securities  all  into  a  hat  and 
shake  them  up  and  divide  them  into  three 
parts— George  one  third,  and  the  girls  each 
one  third ;   that  would  settle  the  whole  dif  • 
ficultv.    Whatever  Ed.  has  lost,  let  it  come 
out  of  the  girls'  share,  if  he  had  lost  any.  if 
he  had  lost  more  than  he  had  made,  bat  to 
settle  it  up  and  divide  it  into  three  parts, 
but  to  start  as  it  stood  to-day.  *    That  was 
the  proposition— all  I  had  to  saT  about  it. 
.     .     .     Not  a  word**  (was  said  In  regard  to 
trust  fund  or  back  charges) .    **  There  couldn't 
have  been  anything  said  about  back  charges, 
for  my  proposition  was  to  take  the  things  as 
they  stood  then ;  let  all  that  Edward  lost  and 
all  that  go,  and  just  start  in  and  take  the  se- 
curities and  things  as  they  stood  then  and      rp 
divide  it,  so  there  couldn't  have  been  any- 
thing said  in  regard  to  any  back  accounts 
that  they  had,  and  as  to  the  trust  fund  there 
was  no  Question  or  nothing.     .    .     .     My 
understanding  was  that  thev'  (the  sisters) 
**  approved  of  it,  and  so  did  Mr.  Cowles.  * 
In  narrating  a  subsequent  conversation  with 
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Hi]    OuuQdler  insisted  that,  m  they  had  signed 
it,  they  were  bound  by  it. 

He  claims,  bowever,  that  the  only  dispute 
was  with  regsid  to  the  interest  and  the  method 
of  making  an  accounting,  and  it  is  proven 
that  the  lollowing  memorandum  was  made 
and  handed  to  him  that  evening  or  soon  after : 
•To  P.  R  Chandler: 

"  Sir :  In  figuring  interest  on  the  accounts 
in  accordance  with  the  agreement  of  April 
18th,  1887,  it  is  understood  that  interest  shall 
be  figured  to  May  1,  1887,  and  all  sums  that 
come  between  the  1st  and  15th  of  any  month 
iball  be  called  to  the  first  of  that  month, 
and  between  the  15th  and  80th  of  any  month, 
then  to  the  1st  of  the  following  month. " 

This  was  signed  by  Gteorge  P.  Pomeroy 
and  the  sisters. 

Conceding  that  the  sisters  had  not  read  the 
agreement  or  demanded  that  it  be  read  to 
them  before  they  signed  it,   as  they  were 
bound  to  do,   and  that  their  counsel  Mr. 
Shoudy,  had  not  informed  Uiem  of  its  terms 
as  fully  as  he  might  have  done,  it  is  difficult 
to  see  how,  in  view  of  the  telegrams  between 
the  parties  in  New  York  and  those  in  Europe, 
and  their  own  letters,  they  could  have  un- 
derstood that  the   trust  funds  were  not  in- 
eluded,  if  they  understood  the  force  of  Ian- 
goage.     Not  only  did  George's  telegram  a 
copy  of  which  Julia  enclosed  in  her  letter 
of  April  19  to  Mr.  Chandler  expressly  men- 
tioo  "all  trusts  funds, "  but  it  was  also  men- 
tioned in  the  orginal  telegram  from  Chand- 
ler to  Mr.  Cowles  of  April  18,  of  which  she 
probably  knew  the  contents,  and  her  refer- 
ence to  it  in  her  two  letters  from  Newport  of 
April  6  and  April  18,  puts  it  beyond  contro- 
Tersy  tliat  the  propriety  of  including  the 
trust  funds  was  made  a  matter  of  discussion. 
Their  conduct  subsequent  to  the  agreement 
tends  strongly  to  show  their  acquiescence  in 
it.    On  the  9th  of  May  they  executed  a  power 
of  attorney  to  Chandler  to  settle  and  dismiss 
their  suits  in  Missouri  and  to  take  charge  of 
their  property  there.    Upon  the  same  day 
mj    Uiey  executea  a  bond  reciting  their  author- 
ization to  him  to  make  a  distribution  of  the 
estate  of  Edward  Pomeroy,  and  to  pay  it  to 
the  legatees  and  devisees  named  in  his  will, 
and  agreed  to  indemnify  him  against  any 
debts  which  should  be  recovered  against  the 
estate.    On  the  following  day  Mrs.  Morrison 
writes  to  her  aunt,  Mrs.  Buckingham,  ex- 
pressing her  pleasure  at  the  settlement  of 
their  troubles,    "since  we  have  signed  an 
agreement  to  toipe  out  aU  wiUs  ana  divide 
what  is  left,  share  and  share  alike.      Frank 
will  charge  us  with  all  our  personal  ex- 
penses since  father's  death,  which  is  perfectly 
proper,  but  he  only  proposes  to  charge  Oeorge 
with  what  he  receivea  from  the  trust  fund 
left  him  by  father,  and  not  one  cent  of  all 
the  surplus  he  got  out  of  mother  and  of  you 
for  mother's  effects." 

Daring  the  summer  an  active  correspond- 
ence was  carried  on  between  Mr.  Chandler 
tad  tiie  two  sisters  with  relation  to  the  set- 
tlement of  the  estates  upon  the  basis  of  their 
Agreement,  in  which  repeated  allusion  was 
insde  to  the  trust  fund  and  to  an  equal  di- 
vision of  the  income  of  the  same,  and  no  sug- 
gestion on  tiie  part  of  either  party  that  they 
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were  not  understood  to  be  included.  Julia 
repeatedly  expressed  her  pleasure  that  the 
settlement  had  been  effected,  and  at  the  man- 
ner in  which  Mr.  Chandler  was  proceeding 
to  wind  up  the  estates.  Not  only  this,  but 
the  parties  proceeded  so  far  in  the  execution 
of  the  settlement  that  the  two  ladies  turned 
over  to  the  plaintiff  securities  to  the  amount 
of  $109,158.88  to  which  were  added  the  es- 
tate of  Edward  Pomeroy  ($190,000,)  that  of 
George  Pomeroy  ($119,000,)  and  the  insur- 
ance upon  the  life  of  Edward  in  the  amount 
of  $8,(K)0,  and  a  dividend  declared  in  secur- 
ities of  $78,896.67  to  each  of  the  defendants, 
in  addition  to  a  cash  dividend  of  $54,000 
to  each.  The  defendants  also  received  from 
Mr.  Chandler  two  thirds  of  the  income  col- 
lected July  1,  1887,  from  the  life  insurance 
and  trust  company  on  the  $80,000  trust  fund 
of  George  P.  romeroy,  i,  e. ,  that  proportion 
dating  from  May  1,  according  to  the  agree- 
ment of  settlement.  They  also  paid  over  to 
him  one  third  of  the  income  for  the  same 
period  of  their  own  trust  fund  of  $100,000. 
Indeed,  their  relations  seem  to  have  been  of 
the  most  friendly  description  until  the  death 
of  €^rge  in  November.  When  the  contents 
of  his  will  were  made  known  this  contro- 
versy arose. 

We  have  searched  the  record  in  this  case 
in  vain  for  evidence  that  the  plaintiff  brought 
about  this  settlement  by  any  fraud,  misrep- 
resentation, or  undue  influence.  Undoubt- 
edly the  defendants  had  confidence  in  Mr. . 
Chandler's  integrity,  his  knowledge  of  bus- 
iness, and  his  acquaintance  with  these  es- 
tates ;  it  is  possible  that  he  was  better  in- 
formed of  the  amount  of  Edward's  estate 
than  they,  but  tiiere  is  nothing  to  indicate 
that  he  made  use  of  this  information  to  de- 
ceive them  as  to  its  value.  Their  motive  in 
entering  into  this  agreement  was  doubtless 
an  honorable  one.  They  had  been  engaged 
in  a  long  and  apparently  bitter  quarrel  with 
their  brother  Edward  over  the  supposed 
misappropriation  of  their  father's  estate. 
(>eorffe  had  been,  to  use  Mr.  Morrison's 
own  language,  **  practically  disinherited  by 
the  father.  His  sisters  had  not  broken  the 
father's  will  and  reinstated  him.  This  had 
made  G^eorge  very  sore.  The  aunt  and  uncle 
suggested  and  pressed  upon  the  ladies  the  fact 
that  they  then  had  the  opportunity  to  bring 
about  a  perfect  reconciliation  and  peace  with 
their  brother ;  that  if  litigation  was  stopped 
and  all  that  there  was  divided  up  equal Iv 
amonff  the  three,  what  was  left,  that  thu 
desirable  result  would  probably  be  accom* 
plished.**  The  sisters  had  themselves  been 
excluded  from  Edward's  will,  and  there  was 
at  least  a  possibility  that  his  estate  would 
be  large  enough  to  make  an  equal  division 
of  both  estates  advantageous  to  them.  Under 
these  circumstances,  and  for  the  sake  of  peace, 
they  agreed  to  the  settlement.  If  equality 
be  equity,  we  see  no  reason  why  it  should 
be  disturbed.  From  a  financial  point  of  view 
the  agreement  may  have  been  a  mistake. 
They  acted,  however,  not  without  delibera- 
tion, and  with  at  least  an  opportunity  of 
consulting  with  counsel  and  with  Mr.  Mor- 
rison, in  whom  they  seem  to  have  perfect 
confidence.    But  if  the  venture  turned  out 
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his  consent.  Although  I  had  authority  to 
act  generally  for  him,  I  did  not  feel  that  I 
could  sign  such  an  important  settlement, 
which  inyolved  a  very  large  sum  of  money, 
without  positive  and  direct  instructions.  ** 
^  ^  Josephine  says  of  the  interview  on  Madison 
1331-  avenue,  before  the  visit  to  Shoudy's  office: 
"Mr.  Chandler  called  one  morning  with  my 
aunt.  Mrs.  Van  Aulen.  .  .  .  After  that 
Mr.  Chandler  took  out  a  paper  from  his 
pocket — I  think  about  two  sheets — and  said 
he  wanted  to  read  us  a  few  lines  of  what  he 
had  jotted  down  on  his  way  from  Chicago— 
his  plan  of  settlement  or  proposal.  I  told 
iiim  I  was  too  ill  to  listen  to  him ;  I  could 
scarcely  sit  up— hold  my  head  up— but  he  in- 
sisted on  my  staying ;  so  we  listened  to  him 
reading  it  through,  and  it  was  very  ambig- 
uous; and  when  he  finished,  I  said,  'Frank, 
I  don*t  understand  that.'  It  was  very  am- 
biguous. Then  my  sister  said, '  Does  it  mean 
to  divide  up  what  is  left?'  He  said,  'Tea; 
it  means  that. '  That  was  all  that  was  said 
on  the  subject  of  business  at  that  interview." 

Chandler  remained  in  New  York  for  a 
week,  seeing  the  sisters  almost  daily,  and, 
in  order  to  obtain  the  consent  of  George, 
who  was  then  in  Europe,  made  use  of  the 
cable,  and  the  following  telegrams  pass^ 
between  the  parties.  As  these  telegrams 
constitute  an  important  part  of  the  corre- 
tpondence  they  are  reproduced  in  full : 

'New  York,  April  15,  1887. 
*To  Chandler,  sixty- thfee  Pierre  Charrou, 
Paris. 

"Power  received.  Doubtful  value.  Have 
Oeor^  sign  cablegram  himself,  authorizing 
settlement  equal  division  father's,  brother's 
estate,  ineluaing  the  irutti,  and  renouncing 
executorship,  if  necessary.  Mary  and  I  ad- 
vise settlement  before  Edward's  condition 
known.  None  seekine  advantages,  but  peace, 
equality.  No  confidence  in  us ;  get  some- 
body else. 

"(Signed)  Prank." 

Chandler,  who  produced  this  cablegram, 
explained  the  address  as  meaning  his  family's 
apartment  in  Paris,  where  Mr.  Cowles  and 
Mr.  Pomeroy  then  were,  and  the  contents  of 
the  telegram  by  saying  that  the  settlement 
was  based  upon  a  principle  and  not  upon  a 
result.  **I  felt  that  if  Edward's  estate 
[332]  proved  very  small  the  sisters  would  not 
settle ;  If  it  proved  very  larse,  the  brother 
would  not  Settle."  It  is  at  least  doubtful 
whether  the  sisters  ever  saw  the  telegram. 
To  this  telegram  the  following  answer  was 
received: 

*  Paris  4   17   1887. 
"To  Frank  Chandler,  St.  James* Hotel,  New 
York. 

"No  litigation.  Will  allow  sisters  just 
rights  on  arrival  thirtieth.  Please  arrange 
all  other  i mportant  busi ness.  Address  Amer- 
ican Exchange,  London. 

**  (Signed)  Oborgb  Pomerot." 

To  this  he  replied  as  follows : 
"To  Pomeroy. 

**  Dispatch  unsatisfactory.    You  don't  un- 
derstand situation.    Return  Chicago  Tues- 
day.   Henceforth  manage  your  own  affairs. 
"  (Signed)  Prakk  Chandler.  " 

On  April  19  Pomeroy  telegraphed  from 
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London  to  his  aunt,  Mrs.  Van  Aulen,  as  fol* 
lows  * 

"London,  April  19,  1887. 
"To  Van  Aulen,   875  Fifth  Avenue,  New 
York. 

"I  accept  proposition  to  share  equally 
with  sisters  in  father's  and  Ed waid's  estates, 
ineludino  all  trust  fundi.  Legal  expenses 
both  sides  and  Edward's  debts  to  be  paid 
out  of  joint  estate." 

Upon  the  same  day  the  three  ladies  cabled 
Mr.  Cowles  as  follows : 
"  Edward  Cowles,  American  Exchange,  Lon- 
don, Eng. 

**  Proposition  accepted  by  us,  but  Qeorge 
must  come  home  inunediately.  Frank  can- 
not act  without  him ;  losing  money. 

"  (Signed)       Julia  and  Josbphins  and    ' 

Van  Aulkn." 

Upon  the  same  day  Mr.  Cowles  cabled  as 
follows  to  Mrs.  Van  Aulen : 

**  George  cables  acceptance  proposition. 
1  have  a  duplicate  with  his  signature.  He 
will  act  good  faith.  He  is  ill,  not  fit  to 
travel  alone ;  cannot  he  wait  till  I  sail  May  r^^^ 
7th ;  wants  to  finish  medical  treatment :  an*  ^^^^ 
swer  immediately  American  Exchange,  as  he 
leaves  morning  (j^rmanic. 

"  (Signed)  Cowles." 

Upon  the  same  day  Julia  also  telegraphed 
to  Mr.  Chandler,  who  had  returned  to  Chi- 
cago, as  follows: 

"New  York.  19. 
"To  Frank  B.  Chandler,  110  Dearborn  Street, 
Chicago,  111. 

"Qeorge  accepted  terms;  he  arrives  next 
week ;  will  write  you  in  full." 

She  also  wrote  him  a  letter  of  same  date, 
enclosing  copies  of  the  telegrams  from  Cowles 
and  George  P.  Pomeroy  and  the  replies  to 
them.  About  the  80th  of  April  Mr.  Chandler 
returned  from  Chicago  to  New  York,  and 
went  a  day  or  two  afterwards  to  Morristown, 
where  he  met  George  P.  Pomeroy,  who  in 
the  meantime  had  returned  from  Europe,  and 
the  sisters.  They  went  directly  to  the  office 
of  Mr.  Halsey,  an  attorney  at  that  place, 
where  the  agreement  was  signed.  At  the 
same  time  the  will  of  Edward  Pomeroy  was 
admitted  and  proved.  George  P.  Pomeroy 
renounced  the  executorship,  and  Mr.  Chand- 
ler qualified  as  administrator  with  the  will 
annexed.  In  the  interview  at  Mr.  Halsey's 
office  somethng  seems  to  have  been  said  to 
the  effect  that  the  trust  funds  could  not  be 
touched.  But  it  seems  to  have  been  only  an 
incidental  remark,  not  assented  to  by  Mr. 
Chandler,  probably  not  heard  bv  him,  as  he 
was  deaf,  and  not  made  the  subject  of  dis- 
cussion. That  evenine  there  was  a  meeting 
of  the  parties  at  their  house  in  Morristown, 
when  the  agreement  was  read,  its  contents 
explained  by  Mr.  Chandler,  and,  as  the  sis- 
ters now  claim,  the  agreement  with  regard 
to  the  back  charges  and  trust  fund  was  first 
called  to  their  attention.  The  interview  was 
evidently  a  stormy  one,  the  sisters  threaten- 
ing to  repudiate  the  agreement,  and  insist- 
ing that  they  were  dividing  up  what  was 
left:  that  if  he  ever  attenpted  to  force  this 
he  could  only  do  it  by  law  through  the 
courts ;  and  that  they  did  not  know  it  was 
in  the  agreement  or  anything  about  it.    Mr. 
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[334]  Chandler  ioBisted  that,  aa  they  had  signed 
it,  they  were  bound  by  it. 

He  ciaima,  howeyer,  that  the  only  dispute 
was  with  regard  to  the  interest  and  the  method 
of  making  an  accounting,  and  it  is  proven 
that  the  following  memorandum  was  made 
and  handed  to  him  that  eyening  or  soon  after : 
•To  P.  R  Chandler: 

•  Sir :  In  figuriDg  interest  on  the  accounts 
in  accordance  with  the  agreement  of  April 
18th,  1887,  it  is  understood  that  interest  shall 
be  figured  to  May  1,  1887,  and  all  sums  that 
oome  between  the  1st  and  15th  of  any  month 
ahall  be  called  to  the  first  of  that  month, 
and  between  the  15th  and  80th  of  any  month, 
then  to  the  1st  of  the  following  month. " 

This  was  signed  by  George  P.  Pomeroy 
and  the  sisters. 

Conceding  that  the  sisters  had  not  read  the 
agreement  or  demanded  that  it  be  read  to 
them  before  they  signed  it,  as  they  were 
bound  to  do,  and  that  their  counsel  Mr. 
dlioudy,  had  not  informed  them  of  its  terms 
as  fully  as  he  might  have  done,  it  is  difficult 
to  see  how,  in  view  of  the  telegrams  between 
the  parties  in  New  York  and  those  in  Europe, 
and  their  own  letters,  they  could  have  un- 
derstood that  the  trust  funds  were  not  in- 
cluded, if  they  understood  the  force  of  lan- 
guage. Not  only  did  George's  telegram  a 
copy  of  which  .Julia  enclosed  in  her  letter 
of  April  19  to  Mr.  Chandler  expressly  men- 
tioo  ''all  trusts  funds,"  but  it  was  also  men- 
tioned in  the  orginal  telegram  from  Chand- 
ler to  Mr.  Cowles  of  April  18,  of  which  she 
probably  knew  the  contents,  and  her  refer- 
ence to  it  in  her  two  letters  from  Newport  of 
April  6  and  April  18,  puts  it  beyond  contro- 
yersy  that  the  propriety  of  including  the 
trust  funds  was  made  a  matter  of  discussion. 
Their  conduct  subsequent  to  the  agreement 
tends  strongly  to  show  their  acquiescence  in 
it.  On  the  9th  of  May  they  executed  a  power 
of  attorney  to  Chandler  to  settle  and  dismiss 
their  suits  in  Missouri  and  to  take  charge  of 
their  property  there.  Upon  the  same  day 
13351  ^^y  occutea  a  bond  reciting  their  author- 
-*  ization  to  him  to  make  a  distribution  of  the 
estate  of  Edward  Pomeroy,  and  to  pay  it  to 
the  legatees  and  devisees  named  in  his  will, 
and  agreed  to  indemnify  him  against  any 
debts  which  should  be  recovered  against  the 
estate.  On  the  following  day  Mrs.  Morrison 
writes  to  her  aunt,  Mrs.  Buckingham,  ex- 
pressing her  pleasure  at  the  settlement  of 
their  troubles,  "since  we  have  signed  an 
agreement  to  teipe  out  all  tnlU  and  divide 
what  is  left,  share  and  share  alike.  Frank 
will  charge  us  with  all  our  personal  ex- 
penses since  father's  death,  which  is  perfectly 
proper,  but  he  only  proposes  to  charge  Gkorge 
with  what  he  receivea  from  the  trust  fund 
left  him  by  father,  and  not  one  cent  of  all 
the  surplus  he  ffot  out  of  mother  and  of  you 
for  mother's  effects.** 

During  the  summer  an  active  correspond- 
ence was  carried  on  between  Mr.  Chandler 
snd  the  two  sisters  with  relation  to  the  set- 
tlement of  the  estates  upon  the  basis  of  their 
agreement.  In  which  repeated  allusion  was 
made  to  the  trust  fund  and  to  an  equal  dl- 
Tision  of  the  income  of  the  same,  and  no  sug- 
gestion on  the  part  of  eitlier  party  that  they 
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were  not  understood  to  be  included.  Julia 
repeatedly  expressed  her  pleasure  that  the 
settlement  had  been  eflectea,  and  at  the  man- 
ner in  which  Mr.  Chandler  was  proceeding 
to  wind  up  the  estates.  Not  only  this,  but 
the  parties  proceeded  so  far  in  the  execution 
of  the  settlement  that  the  two  ladies  turned 
oyer  to  the  plaintiff  securities  to  the  amount 
of  $109,158.88  to  which  were  added  the  es- 
tate of  Edward  Pomeroy  ($190, 000,)  that  of 
George  Pomeroy  ($119,000,)  and  the  insur- 
ance upon  the  life  of  Edward  in  the  amount 
of  $8,000,  and  a  dividend  declared  in  secur- 
ities of  $78,896.67  to  each  of  the  defendants, 
in  addition  to  a  cash  dividend  of  $54,000 
to  each.  The  defendants  also  received  from 
Mr.  Chandler  two  thirds  of  the  income  col- 
lected July  1,  1887,  from  the  life  insurance 
and  trust  company  on  the  $80,000  trust  fund 
of  Georee  P.  Pomeroy,  ».  «.,  that  proportion 
dating  from  May  1,  according  to  the  agree- 
ment of  settlement.  They  also  paid  over  to 
him  one  thiid  of  the  income  for  the  same 
period  of  their  own  trust  fund  of  $100,000. 
Inde^,  their  relations  seem  to  have  been  of 
the  most  friendly  description  until  the  death 
of  George  in  November.  When  the  contents 
of  his  will  were  made  known  this  contro- 
veray  arose. 

We  have  searched  the  record  in  this  case 
in  vain  for  evidence  that  the  plaintiff  brought 
about  this  settlement  bv  any  fraud,  misrep- 
resentation, or  undue  infiuence.  Undoubt- 
edly the  defendants  had  confidence  in  Mr. . 
Chandler's  Integrity,  his  knowledge  of  bus- 
iness, and  his  acquaintance  with  these  es- 
tates; it  is  possible  that  he  was  better  in- 
formed of  the  amount  of  Edward's  estate 
than  they,  but  there  is  nothing  to  indicate 
that  he  made  use  of  this  information  to  de- 
ceive them  as  to  its  value.  Their  motive  in 
entering  into  this  agreement  was  doubtless 
an  honorable  one.  They  had  been  engaged 
in  a  long  and  apparently  bitter  quarrelwith 
their  brother  Edward  over  the  supposed 
misappropriation  of  their  father's  estate. 
Georffe  had  been,  to  use  Mr.  Morrison's 
own  language,  **  practically  disinherited  by 
the  father.  His  sisters  had  not  broken  the 
father's  will  and  reinstated  him.  This  had 
made  George  very  sore.  The  aunt  and  uncle 
suggested  and  pressed  upon  the  ladies  the  fact 
that  they  then  had  the  opportunity  to  bring 
about  a  perfect  reconciliation  and  peace  wim 
their  brother ;  that  if  litigation  was  stopped 
and  all  that  there  was  divided  up  equally 
amonff  the  three,  what  was  left,  that  this 
desirable  result  would  probably  be  accom- 
plished.** The  sisters  had  themselves  been 
excluded  from  Edward's  will,  and  there  was 
at  least  a  possibility  that  his  estate  would 
be  large  enough  to  make  an  equal  division 
of  both  estates  advantageous  to  them.  Under 
these  circumstances,  and  for  the  sake  of  peace, 
they  agreed  to  the  settlement.  If  equality 
be  equity,  we  see  no  reason  why  it  should 
be  disturbed.  From  a  financial  point  of  yiew 
the  agreement  may  have  been  a  mistake. 
They  acted,  however,  not  without  delibera- 
tion, and  with  at  least  an  opportunity  of 
consulting  with  counsel  and  with  Mr.  Mor- 
rison, in  whom  they  seem  to  have  perfect 
confidence.    But  if  the  venture  turned  out 
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unfortunately  for  them,  it  is  difficult  to  see 
in  what  particular  plaintiff  was  to  blame. 

Much  stress  was  laid  by  the  court  below 
unon  the  fact  that  Mr.  Chandler  advised  the 
sisters  not  to  consult  with  a  lawyer  with  re- 
gard to  the  proposed  settlement.  This  was 
strenuously  denied  by  Chandler ;  but  whether 
this  be  so  or  not,  it  is  evident  that  the  first 
proposal  not  to  consult  with  a  lawyer  came 
from  Julia  herself  in  her  letter  of  March  12 
to  her  brother  George,  in  which  she  makes 
the  distinct  proposal  to  "do  away  with  all 
lawyers. "  But  at  any  rate,  the  fact  is  in- 
disputable that  they  did  consult  their  coun- 
sel, Mr.  Shoudy ;  and  that  the  plaintiff  ac- 
companied them  to  his  office,  and  handed 
him  a  copy  of  the  agreement,  which  he  re- 
tained over  night,  although  Mr.  Shroudy 
testifies  that  his  advice  was  not  sought  as  to 
the  proi>riety  or  advisability  of  the  agree- 
ment, lie  seems,  however,  to  have  made  no 
objection  beyond  the  suggestion  "that  it  was 
a  leap  in  the  dark,"  and  if  the  defendants 
had  any  doubts  themselves  about  its  propri- 
ety, they  should  have  consulted  him  upon 
the  subject. 

Reliance  is  also  placed  upon  the  frequent 
use,  both  in  the  correspondence  and  in  the 
oral  testimony,  of  the  words  "dividing  up 
what  was  left. "  These  words  are,  however, 
susceptible  of  two  constructions;  they  may 
refer,  as  contended  by  the  defendants,  to  the 
residue  of  the  estates  after  laying  aside  the 
trust  funds ;  or  they  may  refer  to  what  was 
left  over  and  above  what  the  children  had 
spent  or  Edward  had  lost,  if  any,  in  specu- 
lation. Indeed,  these  words  are  so  ambig- 
uous as  to  be  an  unsafe  guide  in  ascertain- 
ing the  actual  intent  of  the  parties. 

In  order  to  justify  the  court  in  refusing  to 
enforce  a  family  settlement  of  this  kind  upon 
the  ground  that  it  was  obtained  by  an  active 
or  covert  misrepresentation,  or  that  it  failed 
to  express  the  real  intent  of  the  parties,  the 
testimony  should  establish  the  fact  clearly 
and  satisfactorily.  In  this  case,  however, 
all  or  nearly  all  the  written  testimony  tends 
to  corroborate  rather  than  to  impeach  the 
agreement,  and  it  is  only  by  resort  to  oral 
evidence  of  facts  asserted  by  one  party  and 
denied  by  the  other  than  any  doubt  what- 
ever is  thrown  upon  the  intent  of  the  parties. 
That  Mr.  Cowles,  who  was  one  of  the  first 
to  talk  with  the  sisters  regarding  the  settle- 
ment, did  not  suppose  the  trust  funds  were 
to  be  excluded  is  manifest  from  a  letter  writ- 
ten by  him  to  Qeorge  P.  Pomeroy,  March  18, 
before  he  left  for  Europe,  in  which  he  says : 
**The  girls  have  made  this  proposition  in 
order  to  settle  the  litigation:  That  you 
give  up  your  claim  to  the  annuity  you  have, 
Uiey  ffive  up  their  claim  to  the  special  leg- 
acy of  $100,000  left  them  in  your  fathers 
will,  and  that  all  property,  landed  and  per- 
sonal, be  divided  equally  among  all  three 
of  you."  It  was  apparently  upon  the  basis 
of  this  letter  and  nis  subsequent  conversa- 
tions with  Mr.  Cowles  that  Pomeroy  cabled 
his  acceptance  of  the  pro^ition.  The  let- 
ter was  written  after  his  interview  with  the 
sisters,  and  in  all  probability  he  stated  the 
agreement  as  he  understood  it  from  them. 
Uc  would  scarcely  have  ventured  to  impose 
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upon  Georee  by  manufacturing  a  diiferent 
story.  Under  the  circunistances  it  seems  to 
us  very  improbable  that  the  parties  could 
have  contemplated  that  securities  to  the 
amount  of  $130,000,  worth  $342,000.  should 
be  withdrawn  and  not  taken  into  acooont  in 
the  division,  or  that  George  would  ever  bAve 
consented  to  the  agreement  with  that  reser- 
vation. 

We  do  not  find  it  necessary  apon  this  ap- 
peal to  put  a  construction  upon  this  agree- 
ment, to  determine  whether  it  applies  to  the 
principal  as  well  as  the  income  of  the  trust 
funds,  or  whether  in  this  suit  the  court  maj 
proceed  to  a  partition  of  the  reaal  estate. 
These  questions  will  arise  more  properly 
upon  the  settlement  and  enforcement  of  the 
decree.  It  is  sufficient  for  the  purposes  of 
this  case  to  hold,  as  we  do,  that  the  settlement 
was  a  valid  one,  and  that  the  defendants 
should  be  required  to  account  under  the 
written  agreement  so  to  be  construed. 

The  decree  of  the  court  below  will  be  re- 
versed and  the  case  remanded,  with  instruc- 
tions to  enter  a  decree  for  Uie  plaintiff,  and 
for  furt.cr  proceedings  in  oonfonnity  with 
this  opinion. 


THE    CHICAGO    &    GRAND    TRU^K 
RAILWAY  COMPANY.  IVJT.  im  Jbrr^ 

«. 

THOMAS  WELLMAN. 
<8ee  B.  0.  Beporter^ed.  SaCMMBu) 


Pmoer  of  Legislature  and  qf  eourU 
road  passenger  eharges—duiff  of  oomri  to  do- 
termine  whether  taw  is  constitutional    sMper 
vision  of  courts  over  Legislature    disdosun 
iff  material  facts, 

L   The  Legislature  has  power  to  fix  the  rates 
railroad  charges  for  the  transportatioo  of 
aengers,  and  the  extent  of  judicial 
Is  protection  against  unreaaooabto  ratea 

2.   In  a  Utigated  case,  where  the  questloo 
Is  the  duty  of  the  court  to  determine 
lawisooostitutlOQalor  not;  but  a  partj 
when  beaten  in  the  Legislature,  transfer  to 
court,  by  means  of  a  kindly  suit,  an  inquiry  m 
the  constitutionality  of  tlie  legislative  Act. 

8.   Courts  have  not  an  immediate  and  geoeral 
pervislOQ  of  the  constitutionality  of  tbe 
the  Legislature. 
4.   Courts  should  be  careful  not  to  dedare 
lative  acts  unconstitutional  upon  agreed 
general  statements,  and  without  tlie  fullest 
closure  of  all  material  facts, 

[No.  1081.] 
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r[  ERROR  to  the  Supreme  Court  of  the 
State  of  Michigan,  to  review  a  Judgment  of 
that  court  affirming  the  Judgment  of  the  state 
Circuit  Court  of  Michigan,  sustaining  the  Ta- 


NoTB.— ^s  io  Mohai  is  due  proeeat  of  low,  i 
Pearson  v.  Yewdall,  24:  48S. 

A9to  isUi  Amentfment  to  UnUed  Statm  OomstiSm 
(ton,  its  constntetion  and  i#ect,  see  mots  to  UaHei 
States  V.  Beeee,  28:  bCS, 

Vested  righU  deAned;  how  afeetsd  by  laftttyaiiil 
repeal  of  statute,  see  note  to  Fletober  v.  Peek,  8b  Itt. 

lit  U.  N. 
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lldiif  of  Act  No.  202,  of  the  Public  Acts  of 
Micbigan  of  1889,  reflating  the  fare  of  pas- 
•ragen  aod  holding  Uiat  it  ^aa  not  repugnant 
to  I  be  Conatitution  of  the  United  States.  Af- 
firmed. 

Statement  by  Mr,  Jutiiee  Brewer: 

Id  1889  the  Legislature  of  the  State  of 
Michigan  passed  an  Act,  number  202  of  the 
Public  Acts  of  that  year,  pages  282  and  288, 
by  which,  among  other  things,  section  2838 
M  Howeirs  Statutes,  being  a  part  of  the 
railruod  law  of  that  State,  was  amended.  So 
far  as  affects  the  matters  in  controyersy  here, 
it  is  enough  to  quote  from  the  ninth  para- 
graph, referring  to  the  powers  and  liabilities 
of  railroad  companies.    That  is  as  follows : 

*  Ninth.  To  regulate  the  time  and  man- 
ner in  which  passengers  and  property  shall 
be  transported  and  tne  tolls  and  compensa- 
tion to  be  paid  therefor ;  but  such  compen- 
sation for  transporting  any  passenger  and 
his  or  her  ordinary  baggage,  not  exceeding 
in  weieht  150  pounds,  snail  not  exceed  the 
following  prices,  viz:  For  a  distance  not 
exceeding  flye  miles,  three  cents  per  mile ; 
for  all  other  distances,  for  all  companies  the 
gross  earnings  of  whose  passenger  trains,  as 
reported  to  the  commissioner  of  railroads  for 
the  year  one  thousand  eight  hundred  and 
10]  eighty-eight,  eoualed  or  exceeded  the  sum 
of  $3,000  per  mile  of  road  operated  by  said 
company,  two  cents  per  mile,  and  for  all 
companies  the  earnings  of  whose  passenger 
trains  reported  as  aforesaid  were  over  ^,000 
and  less  than  $8,000  per  mile  of  road  operated 
bjr  said  company,  two  and  a  half  cents  per 
mile,  and  for  all  companies  whose  earnings 
reported  as  aforesaid  were  less  than  $2,000 
per  mile  of  road  operated  by  said  company, 
three  cents  per  mile." 

Prior  thereto  the  regular  fare  charged  on 
plaintiff  in  error's  road  from  Port  Huron  to 
nattle  Creek  was  $4.80,  the  distance  being 
15^  miles.  On  the  very  day  on  which  the 
law  took  effect,  to  wit,  October  2,  1889,  the 
defendant  in  error,  plaintiff  below,  went  to 
the  defendant's  office  in  Port  Huron,  and  ten- 
dered $8. 20  for  a  ticket  from  thatplace  to  Bat- 
tle Creek,  which  waa  refused.  Thereupon  he 
brought  this  action  in  damages,  to  which  the 
railroad  company  promptly  answered:  and 
on  Norember  22,  1889,  less  than  two  months 
from  the  time  the  law  went  into  effect,  the 
case  was  tried  and  a  verdict  and  a  judgment 
entered  in  favor  of  the  defendant  in  error  for 
the  sum  of  $101,  an  amount  sufficient  to  take 
the  case  to  the  higher  coui*t.  On  the  trial  it 
yras  agreed  that  the  railroad  company's  earn- 
ings on  its  passenger  trains  for  the  year  1888 
exceeded  three  thousand  dollars  per  mile; 
that  its  capital  stock  was  $6, 600. 000,  and  had 
been  fully  paid  in ;  that  its  bonded  debt  was 
tl3,000,(K)O,  one  half  bearing  six  per  cent 
tad  the  other  half  five  per  cent  interest,  pay- 
able semi-annually;  that  the  capital  stock 
tad  mortgu;e  debt  represented  an  actual 
unount  paid  into  the  corporation ;  that  the 
niilroad  property  was  at  the  time  worth  more 
^hin  the  capital  stock  and  mortgage  debt ; 
and  that  in  addition  to  the  mortgage  debt 
there  was  a  floating  debt  of  the  amount  of 
1896,906.40.     Furthw.    the   following   tab- 


ulated  statement  of  the  earnings  and  expenses 
for  the  year  1888  was  admitted  to  be  correct : 
*'7th.  That  the  total  earnings  and  income 
of  the  defendant  from  all  sources  for  the  yeai 
1888  was  $8,228,888.17. 

^*0f  this  amount  there  waa 
received  from  passen- 
ger traffic  the  sum  of. .  $1,065,60S  94 

**And  from  freight  traffic 

the  sum  of 2,160.180  28 

**From  miscellaneous  sources     2,665  00 

**Total "$a,28B,fc8817 

**8th.  That  defendant*s  op- 
era tin  or  expenses  for  the 
year  J888were.... 62,404,616  64 

**The  interest  paid  on  its 

bonds  was 661,38580 

**Other  necessary  expenses, 
including    interest    on 

Sart  of  the  unfunded 
ebt,    rental   of    cars. 

tracks,  etc 160.80561 

$8,216467  61 

^'Oth.  That,  in  addition  to  the  forego- 
ing expenses,  defendant  paid  dur- 
ing the  year  1888,  from  its  earnings, 
on  account  of  interest  on  bonds  not 
paid  in  previous  3  ears. 12,25794 

$8,228.415  45* 

In  addition  to  this  agreed  statement  of  facts 
two  witnesses  weie  called,  one  the  traffic 
manager  and  the  other  the  treasurer  of  the 
plaintiff  in  error.  Their  testimony  was  sub- 
stantially that,  in  view  of  the  competition 
prevailing  at  Chicago  for  through  business,  it 
was  impossible  to  increase  the  freight  rates 
then  charged  by  the  company,  becaiise  it 
would  throw  the  volume  of  business  iuu)  the 
hands  of  competing  roads.  Upon  such  agreed 
statement  and  testimony,  and  that  alone,  the 
railroad  company  asked  an  instruction  that 
the  Act  of  18189,  referred  to,  was  unconstitu- 
tional. The  court  refused  this  instruction, 
and  an  exception  to  the  refusal  to  give  this  in- 
struction  waa  the  solitary  one  taken  on  the 
trial .  The  court  proceeded  to  charee  the  j  ury 
that  the  Act  in  question  was  valid,  and  that 
the  plaintiff  was  entitled  to  a  verdict  and 
judgment  by  reason  of  the  failure  of  the  de- 
fendant to  comply  with  its  provisions.  To 
this  charge  no  exceptions  were  taken,  and 
the  case  went  to  the  Supreme  Court  of  the 
State  on  the  single  exception  above  stated. 
That  court  sustained  the  ruling  of  the  trial 
court,  and  affirmed  its  judgment,  (88  Mich. 
592;)  to  reverse  which  juagment,  the  rail- 
road company  sued  out  a  writ  of  error  from 
this  court. 

MesarB.  E,  W.  Meddaugh  and  Oeo.  I\  Ed- 
mnndst  for  plaintiff  in  error: 
Railroad  corporations  organized 'under  the 

general  laws  of  Michigan  take  their  being  un- 
er  an  implied  contract  that  the  State  shall  not 
reduce  their  tariff  of  passenger  and  freight 
rates  in  the  exercise  of  either  its  common  law 
powers  or  the  constitutionally  reserved  power 
to  repeal,  alter  or  amend,  so  as  to  destroy  the 
property  embarked  in  the  business,  or  to  de- 
prive these  corporations  of  the  ability  to  earn 
a  reasonable  profit  on  the  capital  invested, 
which  in  effect  is  the  same  thing. 

Detroit  ▼.  Detroit  dk  K  PI.  Road  Co.  48  Mich. 
140;  Albany  N,  R.  Co.  v.  BrotoneU,  24  N.  Y. 
845;  Com.  v.  Essex  Co.  18  Gray,  289;  Chicago 
4b  O.  T.  R.  Co.  v.  Hoygli,  61  Mich.  507;  Grand 
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RapidB  N.  A  L,  8.  R.  Oo.  t.  Grand  Bapidt  A 
L  B.  Co.  85  Mich.  265;  ToUdo,  A.  A.  A  N.  M. 
B.  Co.  ▼.  Detroit  L.  d  N.  R.  Co,  eH  Mich.  564; 
I^ople  ▼.  Lake  Shore  A  M,  8.  B,  Co,  52  Mich. 
277;  AUnutt  y.  Inglie,  12  East,  587;  Charlee 
River  Bridge  ▼.  Warren  Bridge,  86  U.  8.  11 
Pet.  584  (9:  888);  Be  Idington  Market  BiU,  8 
Clark  &  F.  512. 

The  State,  under  a  reservation  of  power  to 
"alter,  amend  or  modify"  a  charter  has  not 
arbitrary  control  over  the  rights  and  property 
belonging  to  c  N)dy  of  corporators.  An  altera- 
tion under  eucb  reserved  power  must  be  rea- 
sonable. « 

Zabriskie  v.  Baekeneaek  it  K  T.  B.  Co,  18 
il^.  J.  Eg,  192;  Close  v,  Olentoood  Cemetery,  107 
U.  S.  476  (27:  412);  Parker  v.  Metropolitan  B, 
Co.  109  Mass.  508;  8/iield»  v.  Ohio,  95  U.  S. 
819  (24:  857). 

If  the  power  of  the  Legislature  to  prescribe 
maximum  rates  be  conceded,  this  power  is 
limited  by  the  right  of  the  carrier  to  a  reasona- 
ble compensation,  and  it  is  for  the  court,  in 
the  last  resort,  to  determine  whether  the  rate 
fixed  is  reasonable  or  not. 

Philadelphia,  W.  A  B.  B.  Co.  v.  Bowere,  4 
Houst.  506;  Sloan  v.  Paeifie  R  Co,  61  Mo.  24; 
Ladd  ▼.  Southern  Cotton  P.  A  Mfg,  Co,  58 
Tex.  172:  Chicago  AN,  W.  B,  Co,  v.  Dey,  85 
Fed.  Rep.  866;  Pensacola  A  A.  B.  Co.  v.  l^te, 
8  L.  R.  A.  661,  2  Inters.  Com.  Rep.  622,  25 
Fla  810;  American  Coal  Co.  v.  Coneolidated 
Coal  Co,  46  Md.  16;  Beekman  ▼.  Saratoga  A  8, 
B.  Co,  8  Paige,  76,  8  L.  ed.  64;  Joy  v.  Jaekeon 
A  M.  PI.  Boad  Co.  11  Mich.  165;  Detroit  v. 
Detroit  A  K  PI.  Boad  Co,  48  Mich.  140. 

Even  a  common  law  right  of  action  is  held 
to  be  property  within  the  constitutional  pro- 
tection. 

Dunlap  V.  Toledo,  A.  A.  A  Q.  T.  B.  Co.  SO 
Mich.  474;  Johnson  v.  Jonee,  44  111.  142;  Hub- 
bard V.  Brainard,  85  Conn.  568;  Griffin  v. 
WiUiox,  21  Ind.  870. 

The  carrier  is  entitled  to  a  reasonable  return 
\ipon  the  capital  invested. 

Talcott  V.  Pine  Grow  Twp.\  Flipp.  144; 
2  Hare,  Am.  Const.  Law,  p.  771. 

Reasonable  traffic  rates  are  such  rates  as 
if  charged  upon  the  traiflc  ^111  produce  the 
desired  income. 

Carmarthen  B.  Co.  t.  Central  Walee  By.  i 
Ry.  &  Can.  Traf.  Cas.  28.  7  Nev.  &  M.  28. 

Mr.  Wm.  T.  Mitehell  for  defendant  in 


error. 

Mr.  Ml.  Ml.  Elliit  on  behalf  of  the  State  of 
Michigan : 

The  courts  of  the  State  of  Michigan  take 
judicial  notice  of  public  records  made  by  the 
officers  of  the  State,  and  such  has  been  the 
practice  of  this  court. 

United  States  v.  Tesehmaker,  68  U.  S.  22 
How.  405  (16:  850):  Bomero  v.  United  States, 
68  U.  S.  1  Wall.  742  (17:  682);  Watkins  v.  Hoi- 
man,  41  U.  S.  16  Pet.  66  (10:  885);  Bryan  v. 
Forsyth,  60  U.  8. 19  How.  888  (15:  676);  Gregg 
V.  Fi»rsyth,  65  U.  S.  24  How.  179  (16:  731). 

A  State  has  power  to  limit  the  amount  of 
charges  by  railroad  companies  for  the  trans- 
portation of  persons  and  property  within  its 
own  jurisdiction,  unless  restrained  by  some 
contract  in  the  charter,  or  unless  what  is  done 
amounts  to  a  regulation  of  foreign  or  inter- 
state commerce. 
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BaUimare  AO.B.C0.  v.  Maryland^  S^JJ.  8. 
21  WalL  456  (22:  678);  Chicago,  B.  A  Q.  R. 
Co.  V.  Iowa,  94  U.  S.  155  (24:  94);  Peik  t.  €91^ 
eago  AN.  W.  B.  Co.  94)  U.  8.  164  (24:  96); 
Winona  ASt.P.B.  Co.  v.  Blake,  94  U.  8.  180 
(24:  90);  Bugglee  ▼.  lUinoie,  103  U.  &  5S1 
(27:  8I9. 

The  Legislature  can  fix  the  rates. 

People  V.  8alem,  20  Mich.  508;  Munn  y.  lUi- 
note,  94  XT.  S.  188  (24:  86);  Chicago.  M.  A  8t. 
P.  B.  Co.  Y.  Addey,  94  U.  S.  179  (24:  9»); 
Buggies  v.  BlinoU,  108  U.  8.  526  (27:  812); 
Stone  V.  Farmers  L.  A  T.  Co.  116  U.  a  807 
(29:  636):  Dovi  v.  Beiddman,  125  U.  a  680 
(81:  841);  Georgia  R  A  Bkg.  Co.  v.  SmiA,  188 
U.  S.  174  (32:  877). 

One  who  appeals  from  the  Circuit  Conrt  to 
the  Supreme  Court  must  rely  upon  the 
objection  he  made  in  the  Circuit  Court. 

HollisterT.  Brown,  19  Mich.  166;  Itetr. 
ard,  50  Mich.  296;  Sugg  v.  Thornton.  188  U. 
S.  524  (88:  447). 

The  Michigan  Act  Ko.  202,  of  1880,  is  nol 
repugnant  to  article  XIV.  of  the  amendmeals 
to  the  Constitution  of  the  United  States. 

Georgia  B.  A  Bkg.  Co.  v.  Smith,  128  U.  8. 
174  (82:  877). 

A  law  classifying  railroads  aooordiog  to 
their  income  for  the  purposes  of  taxation  Is  oob- 
stitutionaL 

Charlotte,  O.AA.B.  Co.  y.  Giifbes,  87  a  C. 
885;  Singer  Mfg.  Co.  t,  Wright,  88  Fed.  Rep. 
121;  State  v.  liwrpool,  L.  A  G.  Ins.  Co.  40  La. 
Ann.  468;  WalcoUT.  People,  17  Mich.  68:  Ken- 
tucky B.  B.  Tax  Oases,  115  U.  8.821(29:  414). 

The  Legislature  of  Michigan  may  make  aoch 
division  or  classification  as  they  see  fit,  so  lon^ 
as  they  treat  all  persons  of  the  same  daaa,  un- 
der the  same  circumstances  alike. 

Slaughter  House  Cases,  88  U.  a  16  WalL  86 
(21:  894);  Strauder  v.  West  Virginia,  100  U.  8. 
803  (25:  664);  MissouH  v.  T.ewis,  101  U  a  61 
(25:  992);  Biehmond,  F,  A  P,  B.  Oor.  Bick- 
mond,  96  U.  8.  529  (24:  787);  Hayes  t.  MissouH. 
120  U.  a  71,  72  (80:  580);  Ormo^  v.  Christen- 
sen,  187  U.  S.  86  (84:  620):  Kentucky  R.  B. 
Tax  Cases,  115  U.  S.  821  (^:  414);  Barfrier  y. 
ConnoUy,  118  U.  S.  82  (28:  925). 

Mr.  Justice  Brewer  delivered  the  opin- 
ion of  the  court : 

The  single  question  pnssented  on  the  rec- 
ord is,  w  nether  the  trial  couit,  on  the  facta 
presented,  erred  in  refusing  to  instruct,  as  a 
matter  of  law,  that  the  Act  of  1889  waa  un- 
constitutional. It  will  be  noticed  that  that 
Act  does  not  interfere  with  the  ratea  of 
freight ;  it  simply  regulates  passenger  farea . 
also,  that  there  was  no  agreement  that  the 
freight  rates  could  not  be  so  changed  aa  to 
increase  the  revenues  therefrom.  There  waa 
in  evidence  the  opinion  of  two  gentlemen, 
doubtless  well  informed  and  worthy  of  credit, 
that  an  increase  of  freight  rates  waa  inexpe- 
dient and  futile,  and  would  tend  to  diminish 
rather  than  increase  the  income  from  freight. 
But  the  question  waa  not  submitted  to  the 
jury  as  to  whether  they  believed  that  an  in- 
crease of  freight  rates  would  work  a  reduc- 
tion of  the  income  from  freight,  nor  even 
whether  they  believed  that  a  reduction  of  the 
passenger  tariff  between  Battle  Osek  and 
Port  Huron  would  not  so  increase  the  travel 
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M  to  increaae  the  earnings  therefrom ;  but 
the  court  was  asked  to  peremptorily  charge 
the  jury  that  the  law  nzin^  the  passenger 
nte  was  unconstitutional.  In  other  words, 
the  instruction  asked  amounted  to  this,  that, 
•B  matter  of  law,  the  opinion  of  these  two 
witnesses  as  to  the  effect  of  raising  the  freight 
tariff  upon  the  earnings  was  conclusive; 
that,  as  like  matter  of  law,  the  reduction  of 
passenger  tariffs  would  not  so  increase  the 
amount  of  passenger  business  as  to  increase 
the  revenues,  but  would,  on  the  contrary, 
diminish  the  earnings  therefrom ;  that  such 
reduction  would  operate  to  so  far  diminish 
the  earnings  of  the  road  as  to  prevent  the  pay- 
ment of  operating  expenses  and  fixed  charges ; 
and,  therefore,  that  the  Act  was  unconstitu- 
tiooal  in  its  application  to  this  company ; 
or  else,  that  the  Legislature  had  no  power  in 
respect  to  the  matter,  and  that  an  Act  pr«- 
•cribing  maximum  rates  was  necessarily  un- 
coDstitutional,  although  the  rates  autliorized 
might  be  so  high  as  to  enable  every  company 
to  pay  therefrom  all  expenses  and  large  divfr 
deads  to  stockholders. 

In  this  connection  it  is  worthy  of  note  that 
while,  by  the  agreed  statement,  the  previous 
passenger  rate  Mtween  Port  Huron  and  Bat- 
tle Creek  was  $4.80,  which  was  the  same  rate 
per  mile  that  defendant  uniformly  charged 
all  other  persons  for  transportation  upon  its 
road,  yet  from  the  report  of  the  defendant, 
made  to  the  State  of  its  business  for  the  year 
1888,  and  which  we  are  invited  by  its  coun- 
sel to  examine,  it  appears  that  we  average 
rate  of  fare  per  mile  for  all  passengers  was 
$.01.(8, being  .88  less  than  the  maximum  rate 
ixed  bv  the  Act  in  question. 

Can  it  be,  under  these  circumstances,  that 
the  court  erred  in  peremptorilv  refusing  to 
instruct  the  jury  that  an  Act  fixing  a  maxi* 
mom  rate  at  two  cents  per  mile  is  unconst^- 
tational?    Is  the  validity  of  a  law  of  tiiis 
nature  dependent  upon  the  opinion  of  two 
witnesses,  however  well  qualified  to  testify? 
Host  court  and  jury  accept  their  opinions  as 
a  finality?    Must  it  be  declared,  as  matter  of 
law,  that  a  reduction  of  rates  necessarily 
diminishes  income?    May  it  not  be  possible 
—indeed,  does  not  all  experience  suggest 
the  probability— that  a  reduction  of  rates 
will  increase  the  amount  of   business,  and, 
therefore,  the  earnings?    At  any  rate,  must 
the  court  assume  that  it  has  no  such  effect ; 
ind  ignoring  all  other  considerations,  hold, 
H]   as  matter  of  law,  thac  a  reduction  of  rates 
neopssarily  diminishes  tlie  earnings?    If  the 
nlidity  of  such  a  law  in  its  application  to  a 
particular  company  depends  upon  a  question 
of  fact  as  to  its  effect  upon  the  earnings, 
njay  not  the  court  properly  leave  that  ques- 
tion to  the  jury  and  decline  to  assume  that 
the  effect  is  as  claimed?    There  can  be  but 
one  answer  to  these  questions^     If  the  con- 
tention be  that  the  Legislature  has  no  power 
in  the  matter,  and  that  an  Act  fixing  rates, 
however  high  they  may  be,  is  necessarily 
unconstitutional,  it  is  enough  to  refer  to  the 
long  series  of  cases  in  this  court  in  which 
the  contrary  has  been  decided.     The  Legis- 
lature has  power  to  fix  rates,  and  the  extent 
of  judicial  interference  is  protection  against 
^ii^'ctsonable  rates.    8t<me  v.  Farmers  L.   4k 


71  Co.  116  y.  S.  807  (29:  6861 ;    Chicago  M. 
dbSt.  P.  R  Co.  y.  Minnesota,  184  U.  8.  41S 
[88:  970]. 

The  Supreme  Court  of  Michigan  in  passing 
upon  the  present  case,  felt  constrained  to 
make  this  observation : 

"It  being  evident  from  the  record  that  thia 
was  a  friendly  suit  between  the  plaintiff  and 
the  defendant  to  test  the  constitutionality  of 
this  legislation,  the  attorney -general,  when 
it  was  Drought  into  this  court  upon  writ  of 
error,  very  properly  interposed  and  secured 
counsel  to  represent  the  public  interest.  In 
the  stipulation  of  facts  or  in  the  taking  of 
testimony  in  the  court  below  neither  the  at- 
torney-general nor  any  other  person  interested 
for  or  employed  in  behalf  of  the  people  of 
the  State  took  any  part.  What  difference 
there  might  have  been  in  the  record  had  the 
people  been  represented  in  the  court  below, 
however,  under  our  view  of  the  case,  is  not 
of  material  inquiry." 

Counsel  for  plaintiff  in  error,  referring  to 
this,  does  not  question  or  deny,  but  says: 
"The  attome^r- general  speaks  of  the  case  at 
evidently  a  friendly  case,  and  Justice  Morse, 
in  his  opinion,  also  so  speaks  of  it.  This- 
may  be  conceded;  but  what  of  it?  There 
is  no  ground  for  the  claim  that  any  fraud  or 
trickery  has  been  practiced  in  presenting  the 
testimonv." 

We  think  there  is  much  in  the  suggestion. 
The  theory  upon  which,  apparently,  thia 
suit  was  brought  is  that  parties  have  an  ap- 
peal from  the  Legislature  to  the  courts ;  and 
that  the  latter  are  gi<ren  an  immediate  and 
general  supervision  of  the  constitutionality 
of  the  acts  of  the  former.  Such  is  not  true. 
Whenever,  in  pursuance  of  an  hon<^nt  and 
actual  antagonistic  assertion  of  rie;ht8  by  one 
individual  against  another,  there  is  presented 
a  question  involving  the  validity  of  any  Act 
of  any  Legislature,  state  or  federal,  and  the 
decision  necessarily  rests  on  the  competency 
of  the  Legislature  to  so  enact,  the  court  must, 
in  the  exercise  of  its  solemn  duties,  deter- 
mine whether  the  Act  be  constitutional  or 
not ;  but  such  an  exercise  of  power  is  the  ul- 
timate and  supremo  function  of  courts.  It  is 
legitimate  only  in  the  last  resort,  and  as  a 
necessity  in  the  determination  of  real,  earn- 
est, and  vital  controversy  between  individ- 
uals. It  never  was  the  thought  that,  by 
means  of  a  friendly  suit,  a  party  beaten  in 
the  Legislature  could  transfer  to  the  courts 
an  inquiry  as  to  the  constitutionality  of  the 
legislative  Act. 

These  observations  are  pertinent  here.  On 
the  very  day  the  Act  went  into  force  the  ap- 
plication for  a  ticket  is  made,  a  suit  com- 
menced, and  within  two  months  a  judgment 
obtained  in  the  trial  court:  a  judgment  ren- 
dered not  upon  the  presentation  of  all  the 
facts  from  the  lips  of  witnesses,  and  a  full 
inquiry  into  them,  but  upon  an  agreed  state- 
ment which  precludes  inquiry  Into  many 
things  which  necessarily  largely  enter  into 
the  determination  of  the  matter  in  contro- 
versy. A  single  suggestion  in  thi^  direction : 
It  is  agreed  that  the  defendant's  operating 
expenses  for  1888  were  $2,404,516.64.  Of 
what  do  these  operating  expenses  consist? 
Are  they  made  up  partially  of  extravagant 
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salaries ;  fifty  to  ooe  hundred  thousand  dol- 
lars to  the  president,  and  in  like  proportions 
to  subordinate  officers?  Surely,  before  the 
courts  are  called  upon  to  adjudge  an  Act  of 
the  Legislature  fixing  the  maximum  passen- 
ger rates  for  railroad  companies  to  be  uncon- 
stitutional, on  the  ground  that  its  enforce- 
ment would  prevent  the  stockholders  from 
receiving  any  dividends  on  their  investments, 
or  the  bondholders  any  interest  on  their  loans, 
they  should  be  fully  advised  as  to  what  is 

[3461  ^^^^  ^*^^  ^^^  receipts  and  earnings  of  the 
company ;  for  if  so  advised,  it  might  clearly 
appear  that  a  prudent  and  honest  manage- 
ment would,  within  the  rates  prescribed, 
secure  to  the  bondholders  their  interest,  and 
to  the  stockholders  reasonable  dividends. 
While  the  protection  of  vested  rights  of 
property  is  a  supreme  duty  of  the  courts,  it 
has  not  come  to  this,  that  the  legislative 
power  rests  subservient  to  the  discretion  of 
any  railroad  corporation  which  may,  by  ex- 
orbitant and  unreasonable  salaries,  or  in  some 
other  improper  way,  transfer  its  earnings 
into  what  it  is  pleased  to  call  *"  operating 
expenses. " 

We  do  not  mean  to  insinuate  aught  against 
the  actual  management  of  the  affairs  of  this 
company.  The  silence  of  the  record  gives 
us  no  information,  and  we  have  no  knowl- 
edge outside  thereof,  and  no  suspicion  of 
wrong.  Our  suggestion  is  only  to  indicate 
how  easily  courts  may  be  misled  into  doing 
grievous  wrong  to  the  public,  and  how  care- 
ful they  should  be  to  not  declare  legislative 
acts  unconstitutional  upon  agreed  and  gen- 
eral statements,  and  without  the  fullest  dis- 
closure of  all  material  facta. 
Judgment  affirmed. 


JAMES  A.  3RIGGS,    Executor   of   0.   M. 
BaiOGS,  dec'd,  Appi,, 

V. 

UNITED  STATEa 

(See  S.  C.  Reporter's  ed.  3IS-88Q.) 

Sale  of  cotton  during  the  war,  when  talid^iale 
of  crop  of  cotton  after  planted—actual  deliv- 
ery not  neeeesary-'Captured  and  abandoned 
property^Aet  of  March,  186S,  claim  under, 
whenf)alid, 

L  A  sale  of  ootton  on  plantations  in  Miflriaslppi, 
durioflr  the  late  civil  war,  between  pardes  then 


residentB  and  oitlsens  of  Kentuckj, 
agreement  was  made  for  the  transportatloii  and 
delivery  of  the  ootton  aorosB  the  lines  sepimttng 
the  insurreotionary  and  the  IojmX  states,  was 
vaUd. 

2.  A  sale  of  ootton  already  planted  takes  effset 
the  moment  the  crop  appears;  the  ddivery  of  tbm 
crop  is  not  eesentiai  to  pass  the  title. 

8.  By  the  oonmion  law  a  sale  of  personal  proper^ 
is  complete  and  the  title  passes  between  veodor 
aod  vendee  when  the  terms  of  tzansfer  areasreed 
upon,  without  actual  delivery. 

4.  Under  the  Captured  and  Abandoned  Propeity 
Act  of  March,  1863,  providing  for  the  capture  and 
sale  of  property  in  the  insurrectionary  territory, 
where  a  claim  is  made  by  the  owner  for  the  pro- 
ceeds, of  such  property  so  taken  and  sold,  aad 
Ck>ngre68  has  given  the  Court  of  Claims  Jurisdio- 
tion  to  hear  and  decide  his  claim,  on  oondltioo 
that  the  court  should  find  that  he  was  loyal  and 
was  the  owner  of  the  property,  after  the  loyalty 
and  ownership  of  the  claimant  are  established, 
the  only  question  is  the  amount  of  proceeds  of 
such  captured  property  to  be  recovered  by  hlak 

[No.  722.] 
Submitted  Jan.  8,  189£.    Decided  FA.  f9» 

189£. 

APPEAL  from  a  decree  of  the  Oonrt  of 
Claims,  dismissing  a  claim  for  the  proceeds 
of  ootton  seized  by  the  forces  of  the  United 
States  and  sold  and  the  proceeds  paid  into  the 
Treasury  during  the  late  civil  war.  Betened 
and  sent  back  with  inetructione. 
See  same  case  below,  25  Ct  OL  196L 

Statement  by  Mr,  Justice  Field: 
This  is  an  appeal  from  a  decree  of  tbeCooit 
of  Claims,  dismissing  the  petition  of  the  ap- 
pellant, pni}ring  judgment  for  the  amount  of 
the  proceeds  of'certam  ootton,  the  property  of 
his  testator,  which  was  seized  by  the  forces 
of  the  United  States  and  sold  and  the  proceeds 
paid  into  the  Treasury.  The  facts  of  the  case, 
briefly  stated,  are  as  follows: 

Charles  S.  Morehead  was  a  citizen  of  Ken* 
turky  at  the  breaking  out  of  the  late  civil  war. 
He  was  a  man  of  distinction  in  that  State,  and 
had  once  been  its  governor.  He  was  a  lawyer 
by  profession,  and  before  and  until  the  war 
practiced  law  in  partnership  with  C.  M.  Briggs. 
In  the  spring  of  1861  he  was  the  owner  of  tiro 
plantations  near  Egg's  Point,  In  Miasissippi, 
and  at  the  opening  of  the  war  be  was  oo  tha 

Klantations:  but  some  time  in  the  foHowing 
[ay  or  Juoe,  when  a  prolonged  stnig)^ 
seemed  inevitable,  be  left  one  of  the  planta- 
tions in  charge  of  an  overseer  and  the  other  in 
charge  of  his  son,  and  returned  to  Kentucky. 


NOTB.~^«  to  domtea^  tn  time  of  loor,  in  enemy^  I 
country^  or.  in  neutral  country;  i^ect  of^  on  goods 
shipped,  see  note  to  The  Frances,  8:58L 

In  loar,  domieU  of  owner  determines  eharaeter  of 
goods^  whether  hostile  orneutral^Sfse  note  to  tbeMBTj 
aod  Susan,  4:82. 

As  to  eSwX  of  war  on  dealings  telween  eWaens  of 
beOiigereni  powers,  see  note  to  8cholefleld  v.  Blchel- 
berger,  8:798. 

As  to  Confederate  states;  judgments  of  courts  of; 
laws  and  authority  of;  status  and  relations  wUh  the 
Union;  commercial  Intercourse,  see  note  to  Keenev. 
M*Dooough,  8:066. 

That  dominion  acquired  over  eonouered  or  ceded 
territory  does  not  devest  vested  rights  of  individtw^to 
pmperty;  former  laws  continue  unttl  ottered  by  new 
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•ooereion^  see  note  to  DelasniB  V,  United  States,  9:11. 

Actual  delivery  not  usuetUy  necessary  to  Crenufsr 
title  upon  a  sale  of  personal  property,  em  between 
vendor  and  vendee;  pavment  of  purthaes  money, 
when  a  eondUion  of  vestino  of  tttle—when  right 
of  possession  passes  to  vendee-Athat  is  su^eismt 
delivery  to  vest  tUle-when  delivery 


According  to  the  modern  BnglJth  doetrinai 
neither  delivery  nor  payment  of  the  porohast 
money  is  generally  requisite  for  Testing  the  title 
to  goods  in  the  buyer  uoder  a  contract  of  sale;  bat 
it  is  only  necessary  that  the  identical  goods  whiok 
are  the  subject  of  the  contract  should  be  asoer- 
tained  and  the  price  fixed.  Clarke  v.  Spenoa,  4  Ad. 
ft  EL  448;  Langdeli*s  Gas.  on  Sales,  Sit,  9a,  aod  In* 
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Ko( loogaf terwards  he  was  arrested  and  coo- 
fined  in  Fort  Warren  as  a  suspected  rebel,  be- 
ctnse  of  his  sympathy  with  the  Confederate 
ctuae.  but,  upon  taking  the  oath  of  allegiance 
to  the  United  States,  he  was,  in  February, 
1862,  released.  On  the  18th  of  April  follow- 
ing be  sold  to  0.  M.  Briggs,  his  former  part- 
ner, by  a  bill  of  sale  in  wntinfir,  all  the  cotton 
00  bis  plantations,  baled  and  unl}aled,  gathered 
and  ungsthered,  and  all  that  should  be  raised 
in  1862,  to  satisfy  certain  indebtedness  to  him 
and  to  secorc  him  for  certain  debts  which  he 
wu  under  obligation  to  pay  for  Morehead. 
Tbe  bill  of  sale  was  as  follows: 

"For  and  in  consideration  of  money  loaned 
and  advaiiced  heretofore  by  C.  M.  Briggs,  and 
ftlrtber  valuable  considerations  by  way  of 
suretyship  for  me  by  said  Briggs,  I  hereby  sell 
and  trsDsfer  to  said  C.  M.  Briggs  all  the  cot- 
ton oo  my  two  plantations  in  Mississippi,  near 
Egg's  Point  and  Greenville.  Said  cotton  so 
sold  emlmioes  all  that  I  may  have,  baled  and 
onbaled,  gathered  and  ungathered.  This  is 
intended  to  cover  all  cotton  that  I  have  now  or 
may  have  this  year  on  said  two  plantations, 
supposed  to  be  about  two  thousand  bales. 

C.  S.   MOBEHBAD. 

"Anril  18,  1862.- 

Tha  bill  of  sale  was  delivered  to  C.  M.  Briggs 
on  tbe  day  of  its  execution,  and  at  the  time 
both  partks  were  citizens  and  residents  of 
Kentucky. 


The  agents  left  in  charfi;e  of  the  plantations 
in  Mississippi  superintended  the  raising  of  cot- 
ton on  them,  ano  had  general  direction  of  the 
affairs  of  the  plantations  in  the  years  1861, 
1862,  and  1868.  The  son  of  Morehead  sold 
some  of  the  cotton  in  order  to  obtain  money  to 
carry  on  the  plantations,  and  some  of  the  sales 
were  made  to  an  agent  of  the  Confederate  gov- 
ernment; but  it  does  not  appear  that  Morehead 
gave  any  directions  to  his  agents  as  to  the  dis- 
position of  any  of  the  cotton,  or  had  any  com- 
munication with  them  in  1862  or  1863. 

None  of  the  cotton  belonging  to  Morehead 
which  was  on  the  plantations  at  the  time  of 
the  sale  to  Briggs  came  into  the  possession  of 
the  United  States;  all  that  came  into  their  pos- 
session was  raised  subsequently.  In  1862,  af- 
ter the  sale,  the  agents  left  in  charge  of  the 
plantations  raised  a  crop  of  cotton,  a  portion 
of  which,  in  December.  1862,  or  in  January, 
1868,  was  hauled  to  Wilson's  Bum,  a  place 
then  used  for  the  storage  of  cotton  belonging 
to,  or  intended  to  be  sold  to,  the  Confederate 
government,  and  also  for  the  storage  of  the 
cotton  of  individuals.  The  cotton  was  marked 
by  the  agents,  **C.  S.  A.,"  in  order  to  save  it 
from  destruction  by  Confederate  soldiers,  but 
it  was  not  so  marked  by  direction,of  Morehead. 

Whilst  the  cotton  was  there  three  hundred 
and  eighty  bales  of  it  were,  in  March,  1863, 
taken  by  Captain  Osband  of  the  Foiu-th  Illi- 
nois Cavalry,  acting  under  orders  of  General 


4ez  note,  1QS5:  Bdie  v.  East  India  Co.  1  Boss,  Lead. 
Gu.  808;  TarUoff  v.  Baxter,  6  Barn.  &  C.  860;  LanR- 
dell,  Cas.  oo  Sales,  ttSl;  Simmons  v.  Swift.  5  Bam. 
ik  C.  857:  OlTphant  v.  Baker,  6  Denio,  879, 882:  Phil- 
lips V.  Moor,  71  Me.  78, 81:  Martineau  v.  Kitohing, 
L.  R.  7  Q.  &  436, 2Moak,  Eng.  Bep.  538. 

Ilius,  It  is  laid  down  that  wbere  a  bargain  is  made 
for  the  purchaae  of  goods,  and  nothing  is  said 
about  pejment  or  delivery,  the  property  passes 
fnunediately,  so  as  to  cast  upon  the  purchaser  all 
further  risk,  if  nothing  remains  to  be  done  to  the 
goods.  So  it  is  declared  that  hy  the  law  of  England 
tlie  sale  of  a  specific  chattel  passes  tbe  property  to 
tbe  vendee,  without  delivery.  Simmons  v.  Swift,  6 
Barn,  k  GL  857;  Chiene  v.  Western  Branch  Bank  of 
SooUand,  1  Ross,  Lead.  Gas.  87  note;  Langdell,  Gas. 
on  Sales.  6SB,  682.  Although  he  cannot  take  them 
avaywitbout  paying  the  price;  Jenkins  v.  Jarrett, 
TDK.  a  2S6w  266;  Landreth,  Analysis  of  Sale,  28. 

BImlfairlj  it  Is  asserted  to  be  a  general  rale  of  the 
CQoimon  law  that  a  mere  contract  for  the  sale  of 
foods  where  nothing  remains  to  be  done  by  the 
KOer  before  making  delivery,  transfers  the  right 
of  property,  although  the  price  has  not  been  paid 
nnr  the  thing  sold,  delivered  to  the  purchaser. 
Oljpbant  V.  Baker,  5  Denio,  879;  Langdell,  Cas.  on 
8a]«,  OS,  687;  Terry  v.  Wheeler,  25  N.  Y.  620;  Lonor, 
Sties.  42;  Boas,  Vendors  ft  P.  1:  2  Kent,  Com.  4S2; 
fiimmona  v.  Swift,  5  Barn,  ft  C.  867;  Tarling  v.  Bax- 
ter, 6  Bam.  ft  a  880. 

And  in  this  country  it  Isstated  that  the  sale  of  a 
Veclfled  article  Is  complete  upon  the  payment  of 
tbe  pnrohase  money,  without  a  delivery,  either 
sctmQ  or  constructive;  and  that  when  a  contract 
for  tbe  sale  of  goods  is  completed  by  the  assent  of 
lM)tb  parties  the  property  in  the  goods  Is  trans- 
ferred to  the  vendee,  aod  the  price  is  due  to  the 
vendor.  Darnell  v.  Grllfln,  46  Ala.  600, 622;  Oassell 
▼.  Bickrach,  42  Miss.  56, 67;  BusseU  V.  Oarrington,  42 
K.  T.  118, 125. 1  Am.  Bep.  488;  Barrett  V.  Goddard,  8 
liason,  107.  UO;  2  BL  Com.  448. 

So  a  familiar  form  of  expression  of  the  law  upon 
tliesubject  Is  that,  when  the  terms  of  sale  are 
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agreed  on  and  the  bargain  is  struclc,  and  every- 
thing tbe  seller  has  to  do  with  the  goods  is  com* 
plete,  the  contract  of  sale  becomes  absolute  with- 
out actual  payment  or  deUvery;  and  the  property 
and  risk  of  accident  to  the  goods  vest  in  the  buyer. 
2  Kent,  Ck)m.  482;  Phillips  v.  Moor,  71  Me.  78,  81;  2 
B1.  Com.  488:  1  Inst.  8,  24;  Wing  v.  Clark,  24  Me. 
366,872. 

Under  the  law  of  Louisiana  also,  a  contract  of 
sale  is  perfect,  and  the  property  is  acquired  by  the 
purchaser  as  soon  as  there  is  an  existing  agreement 
even  though  there  has  been  no  delivery.  Nicolu- 
polo  V.  His  Creditors,  37  La.  Ann.  473;  La.  Code,  arL 
2456. 

Lat  the  rule  is  said  to  be  one  of  presumption 
only,  and  according  to  the  andent  English  law, 
payment  of  the  price,  where  no  credit  was  given, 
was  a  prerequisite  to  the  completion  of  the  sale,  as 
is  stated  to  be  still  the  rule  in  the  case  of  sales  for 
ready  money.  2  Schoul.  Pera.  Prop.  1 244;  Blaokb. 
Sales,  147, 149;  Noy,  Max,  87,  89;  Shop.  Touch.  224; 
Hanson  v.  Meyer,  6  East,  614:  LangdeD,  Gas.  on 
Sales.  639.  645;  2  Boss,  Lead.  Cas.  20:  Benj.  Sales, 
M  818, 814;  2  Schoul.  Pers.  Prop.  I  244;  Bussey  v. 
Bamett,  9  Meea.  ft  W.  312. 

In  this  country  the  doctrine  seems  largely  to  pre- 
vail that  where  chattels  are  sold,  and  no  time  of 
payment  of  the  purchase  money  is  fixed  by  tbe 
contract,  payment  of  the  price  is  a  condition  pre- 
cedent, and  the  title  would  not  vest  in  the  vendee 
until  such  condition  is  performed  by  the  buyei*, 
unless  it  Is  waived  by  the  seller.  Michigan  Central 
B.  Co.  V.  Phillips.  60  HL  190, 108;  Wabash  Elevator 
Co.  V.  first  Mat.  Bank  of  Toledo,  28  Ohio  St.  811,319. 

In  such  a  case  the  sale  Is  presumed  to  be  for  cash; 
and  according  to  many  of  the  cases  adeliverj*  with 
the  expectation  of  receiving  immediate  payment 
is  not  absolute,  but  conditional  until  payment  is 
made,  so  that  where  there  is  no  waiver  of  payment 
no  title  vests  in  the  purohaser  till  the  price  is  paid. 
Wabash  Elevator  Co.  v.  FUrst  Nat,  Bank  of  Toledo, 
28  Ohio  St.  8U,  819. 

When  the  terms  of  sale  are  agreed  on,  and  the 
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Grant,  to  Worthington's  LandiD  j^  on  the  Mis- 
siflsipi  Riyer,  where  it  was  intermiDgled  with 
other  cotton  from  adjacent  plantations,  and 
shipped  to  Memphis,  Tennessee,  and  there 
turned  over  to  Captain  Fort,  Assistant  Quar- 
termaster-General of  the  United  States  Army. 
The  whole  amomit  of  cotton  received  by  him 
was  twenty-one  hundred  and  thirty  bales, 
which,  after  being  rebaled  and  thereby  re- 
duced to  twenty-one  hundred  and  eleven  bales, 
was  sold  by  him,  and  the  proceeds  accounted 
for  to  the  United  States,  amounting  to  $422,- 
125.70.  The  cotton,  induding  the  three  hun- 
dred and  eighty  bales  mentioned  above,  which 
came  from  the  plantations  of  Morehead, 
amounted  to  four  hundred  and  flfty-flve  bales, 
and  their  proportional  part  of  the  proceeds 
was  $91,000.  There  is  a  discrepancy  between 
this  amount  and  that  which  is  subsequentiv 
claimed  in  the  amended  petition.  There  u 
also  a  discrepancy  between  the  number  of  bales 
stated  in  the  findings  to  have  been  received  by 
the  Quartermaster-General  and  the  number 
mentioned  in  the  Act  of  Congress  of  June  4th, 
1888.  But  tbese  discrepancies  are  slight,  and 
do  not  affect  the  questions  considered. 

The  exact  state  of  the  indebtedness  from 
Morehead  to  Briggs,  at  the  time  of  the  execu- 
tion of  the  bill  of  sale,  does  not  appear.    Briggs 


had  paid  eight  or  ten  thoasand  doUan  lot 
Morehead,  and  the  latter  had  oolleeted  bigg't 
portion  of  a  fee  amounting  to  Ave  tliooaand 
dollars,  and  was  in  the  habit  of  bonowioe 
money  from  him  during  the  contioiuuice  ot 
their  law  partnership,  untQ  the  oommeooe- 
ment  of  the  war.  It  does  not  appear  that  any 
definite  settlement  was  had  between  them.  C. 
M.  Briggs  having  died,  his  brother,  James  A. 
Briggs.  was  on  the  15th  of  July,  1875,  ^ 
pointed  executor  of  his  estate  by  the  county 
court  of  Jefferson  County,  in  Keatackj,  of 
which  county  the  deceased  was  at  the  time  of 
his  death  a  citizen  and  resident  He  accepted 
the  trust  and  qualified  by  takine  the  necesMo 
oath  and  executing  the  requiiedbond. 

By  a  special  Act  of  Congress,  passed  on  the 
4th  of  June,  1888  (25  Stat  at  L.  1075),  the  Ooort 
of  Claims  was  given,  subject  to  certain  condi- 
tions hereafter  named,  like  jurisdiction  to  hear 
and  determine  the  claim  of  the  legal  represen- 
tatives of  C.  M.  Briggs  for  the  proceeds  of 
four  hundred  and  fifty-five  bales  of  cottoo. 
stated  in  the  Act  to  be  then  in  the  Trearary  of 
the  United  States,  and  alleged  to  have  htea 
owned  in  whole  or  in  part  by  the  deceased,  as 
was  given  to  that  court  by  the  acts  of  Msirch 
12,  1863.  and  July  2. 1864,  upon  petition  to  be 
filed  in  that  court  within  two  yean  from  the 


bargain  Js  struok,  and  everytblnff  the  seller  has  to 
do  with  the  goods  is  complete,  the  contract  of  sale 
becomes  absolute  as  between  the  parties,  without 
actual  payment  or  dehvery*  and  the  property,  and 
the  risk  of  accident  to  the  goods  vest  in  the  buyer. 
S  Kent,  Com.  40Z;  Jjeonard  v.  Davis,  87  U.  8. 1  Black, 
478, 488  (17:  28);  Sweeney  v.  Owsley,  14  B.  Hon.  418; 
Blozham  v.  Sanders,  4  Bam.  ft  0.90;  2  Boas,  Lead. 
Gas.  48. 

But  the  sale  may  be  perfect,  the  title  pass,  and 
the  property  be  at  the  risk  of  the  purchaser,  and 
yet  the  vendor  retain  the  possession  and  have  com- 
plete light  to  retain  the  possession  until  the  price 
is  paid,  and  to  compel  payment  before  delivery. 
Blssell  V.  Balcom,  80  N.  Y.  876, 279. 

The  payment  or  tender  of  the  price  is  in  such 
oases  a  condition  precedent,  implied  in  the  contract 
of  sale,  and  the  buyer  cannot  take  the  goods,  or 
sue  for  them,  without  payment,  for  though  the 
vendee  acquires  a  right  of  property  by  the  con- 
tract of  sale,  bo  does  not  acquire  a  right  of  posses- 
sion of  the  goods  until  he  pays  or  tenders  the  price. 
Bloxam  v.  Sanders,  4  Bam.  ft  C.  94L  Possession,  a 
right  of  possession  and  a  right  of  property  need 
not  cO'Cxist  in  one  and  the  same  person.  2  Scboul. 
Pers.  Prop.  %Uk  • 

A  survey  of  a  large  quantity  of  logs,  landed  on  a 
stream  preparatory  to  driving  by  a  person  mutual- 
ly agreed  upon  by  the  parties  to  a  sale,  and  the 
vendor*8  putting  the  puroha9er*s  mark  on  the  logs 
as  thev  were  thus  landed,  has  been  held  to  consti- 
tute a  sufBcient  delivery  to  pass  the  title,  even  as 
against  subsequent  purchasers,  although  by  tbe 
terms  of  the  contract  of  sale  the  vendor  was  bound 
to  deliver  the  logs  at  a  specified  place  many  miles 
below  the  landing.  Bethel  Steam  MiU  Oo.  v.  Brown. 
67  Me.  9;  Dyer  v.  Libby,  81  Me.  45:  Filkins  v.  Why- 
land,  24  N.  Y.  841;  RusseU  v.  Carrington,  42  N.  Y. 
118, 1  Am.  Bep.  488;  Cummins  v.  Griggs,  2  Dut.  87: 
Bartelson  v.  Bower,  81  Ind.  612. 

Evidence  has  been  held  sufficient  to  authorize  a 
Jury  to  find  a  delivery  of  a  piano  sufficient  to  pass 
the  title  even  as  against  a  subsequent  purchaser, 
where  it  appeared  therefrom  that  a  person  offered 
to  purchase  a  piano  at  the  shop  of  the  maker  if  he 
would  finish  it;  that  the  offer  was  thereupon  ac- 


cepted,  and  a  bill  of  sale  made;  and  that  tbe 
was  paid  at  a  subsequent  day,  the  piano  betag  Mt 
to  be  finished.  Thorodike  v.  Bath,  114  Mass.  Uit 
Bates  V.  Coster,  8  Thomp.  ft  O.680L  • 

But  the  mere  act  of  shipment  would  not  have  the 
effect  to  vest  the  title  in  the  consignee  in  a  case 
where  the  consignee  had  never  seen  or  acoepted 
the  property,  where  there  had  been  no  bill  of  lad- 
ing nor  any  notice  of  shipment,  and  where  tbe  ooo- 
signer  paid  freight,  and  had  tbe  right  to  recall  tbe 
goods  or  to  change  their  destination^  while  tbe 
agreement  under  which  the  goods  were  shipped 
provided  that  the  property  should  not  be  credited 
to  the  account  of  tbe  consignor  until  tbe  i 
actually  been  received  and  sold  by  the 
FUst  Nat  Bank  v.  MeAndiews,  6  Moot.  SH,  U 
Bep.(a. 

The  general  rule  Is  that  title  will  not  pasa  until 
delivery,  if  it  is  a  part  of  the  contract  of  satf  that 
the  seller  shall  deliver  the  property  sold  at  some 
place  specified,  and  receive  payment  oo  delivecy. 
Tbe  property  in  a  specified  chattel  bought  to  a 
shop,  to  be  paid  for  upon  being  sent  home,  does 
not  pass  before  delivery,  and  If  by  tbe  tamia  of 
the  contract  the  seller  engages  to  deliver  tbe  tbtogs 
sold  at  a  given  place,  and  there  being  ootbing  to 
show  that  in  the  meantime  tbe  thing  sold  was  to  be 
at  the  risk  of  tbe  buyer,  the  contract  is  not  fulfilled 
by  the  seller  unless  he  deliveis  it  accordingly. 

1  Oorbin,  Benj.  Sales,  1 826.  But  slight  evidence  % 
acoepted  as  sufficient  to  show  that  title  pasMS  im- 
mediately on  the  sale  though  tbe  seller  U  to  laakr 
a  delivery.  2  SchouL  Pers.  Prop.  I  246;  1  8mtth« 
Lead.  Cas.  (Bug.  ed.  187Q),  p.  164;  Calcutta  8.  Nav. 
Co.  v.  De  Bfattoa,  82  L.  J.  Q.  B.  80^  Beonei,  BeoS. 
Sales,  1 888,  note  e.  As  to  goods  bought  in  a  sbop,  tbe 
real  test  is  the  intention  of  the  parties  to  make  de- 
livery by  the  vendor  in  the  nature  of  a  coodttloa 
precedent.  Boynton  v.  Y  easie,  M  Me.  288;  Weld  v. 
Came.  98  Bfass.  182;  Suit  v.  Woodhall.  118  Mass.  8B«s 
Qoddard  v.  Binney,  116  Mass.  466, 16  Am.  Bep.  112. 

A$to$al60f  oooda'deUverynecefiarytopam  WU, 
9ometMno  remah/kingto  be  dons:  dMtut  eT  asOsr  Co  d*- 
liver;  what  is  delivery:  manner  of  dallssry:sala,  ^Oten 
compete  loitTtoMt  deUeery,  eU^  see  noCs  to  Sobulu  ▼. 
Jordan,  86:  706. 
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pttsase  of  the  Act,  notwitbstandiDg  any  Stat- 
ute ca  limitatioDS  to  the  contraiy.  One  of 
the  eooditions  named  was  that  on  a  prelimi- 
oaiy  inquiry  the  court  should  find  that  Briggs 
waain  »ct  loyal  to  the  United  States  govern- 
menty  and  that  the  asdgoment  to  him  from 
Morehead  was  bona  fide;  the  sale  from  More- 
bead  beio^  thus  designated  in  the  Act.  A  fur- 
ther condition  was,  that  if  the  court  should 

0]  find  that  the  alleged  assignment  from  More- 
bead  to  BriggSy  under  which  Briggs  claimed 
the  cotton,  was  intended  only  as  security  for 
mdebtednesa  and  against  contingent  liabilities 
aaaumed  for  Morehead,  then  judgment  should 
be  rendered  for  such  portion  of  the  proceeds 
of  the  said  cotton  as  would  satisfy  the  debts 
and  claims.  It  was  also  provided  that  the 
judgment  should  not  be  paid  out  of  the  gen- 
eral fund  in  the  Treasury  arising  from  the  sale 
of  captured  and  abandoned  property,  but 
sbonkl  be  paid  out  of  the  special  fund  charged 
to  and  accounted  for  by  Captain  Fort,  Assist- 
aoi  Quartermaster,  arising  from  the  sale  of  the 
twenty-two  hundred  and  nine  bales  of  cotton 
received  by  him,  with  which  claimant's  cotton 
was  intermingled;  the  claimant  to  receive  only 
the  proportionate  part  which  his  cotton  might 
bear  to  the  net  proceeds  accounted  for  by  Cap- 
tain Fort. 

The  executor  accordingly  filed  his  petition, 
in  which,  as  amended,  he  allegeis  that,  of  the 
oet  proceeds  of  the  cotton  accounted  for  by 
Captain  Fort,  there  remains  in  the  Treasury, 
after  deducting  the  payments  properly  charge- 
able to  the  same,  and  which  have  been  paid 
oui  to  variou^i  claimants  on  judgments  of  the 
Court  of  Claims,  the  sum  of  $18»,623.92,  being 
ibe  net  proceeds  of  six  hundred  and  twenty- 
one  bales  of  cotton,  for  which  no  claim  has 
e?er  been  made  on  which  judgment  has  been 
rendered,  or  payment  obtained  from  the  Treas- 
ury. And  the  petitioner  alleges  that  of  this 
sum  he  is  entitled  to  recover  hvi  pro  rato  share, 
corresponding  to  his  four  hundred  and  fifty- 
live  bales,  amounting  in  the  aggregate  to  $101,- 
"nKST,  for  which  he  prays  judgment. 

A  preliminary  inquiry  was  had  by  the  Court 
of  Claims  as  to  the  loyalty  of  the  testator,  C. 
M.  Briggs,  during  the  war,  and  as  to  the  bona 
tide  character  of  the  assignment  to  him  by 
Morehead;  and  it  was  found  that  the  testator 
was  m  fact  loyal  to  the  United  States  govem- 
meni,  and  that  the  assignment  to  him  by  More- 
bead  of  April  18, 1862,  was  bona  fide. 

The  case  being  thus  freed  from  these  pre- 
liminary inquiries,  the  only  questions  remain- 

|,  ing  for  consideration  were,  first,  the  effect  of 
tbat  assignment  in  passing  title  to  the  cotton 
niaed  on  the  plantations  and  seized  by  the 
forces  of  the  United  States  and  sold;  second, 
the  right  of  the  owner  or  assignee  to  the  pro- 
ceeds received,  he  being  loyal  to  the  govern- 
ipentol  the  United  States  during  the  war:  and, 
ibird,  the  amount  of  the  claims  of  the  deceased 
against  Morehead  payable  out  of  such  pro- 
ceeds. 

The  court  held  that  cotton  raised  in  the  Con- 
federate states  during  the  war  was  hostile 
property  which  the  United  States  had  the  right 
to  and  did  apply  to  their  own  use  while  it  con- 
tinued; that  the  fact  that  the  owner  or  assignee 
of  ihe  cotton  was  a  loyal  man  during  the  war 
did  not  affect  the  right  of  the  United  States  to 
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thus  apply  it,  or  the  proceeds  of  its  sale,  to 
their  own  uSe;  and  that  therefore  no  liability 
rested  upon  the  fi;overnment  of  the  United 
States  to  account  n>r  the  property,  or  its  pro- 
ceeds when  sold,  to  the  owner  or  assignee, 
llie  petition  was  accordingly  dismissed  {25  Ct 
CL  126),  and  from  the  decree  of  dismissisd  the 
case  is  brought  to  this  court  on  appeal. 

MessTB.  Phil.  B.  Thomptton»  Jr.,  and  W. 
J.  Moberley,  for  appellant: 

The  law  does  not  put  cott<m  on  the  same 
footing  as  arms,  munitions  of  war,  etc. 

United  States  v.  KlHn,  80  U.  8.  13  Wall. 
128  (20:  519). 

A  sale  of  a  crop  to  be  grown  is  valid. 

Bellom  V.  Wells,  86  Vt.  599;  Smith  v.  Atk%n$, 
18  Vt.  461;  Headnck  v.  Brattain,  68  Ind.  488; 
AndretD  v.  Nevocomh,  82  N.  Y.  417;  Van  Hoozer 
V.  Carey.  84  Barb.  9. 

.  Actual  delivery  was  not  necessary  to  pass 
the  title. 

Winslow  V.  Leonard^  24  Pa.  14;  Bonn  v. 
Baire,  40  Mich.  404;  Uhl  v.  Bolnson,  8  Neb. 
272;  Wade  v.  Moffett,  21  Dl.  110;  Kohl  v.  Lind- 
Uy,  89  111.  195;  SecM  v.  Scott,  66  HI  106; 
Brown  v.  Wade,  42  Iowa,  647. 

As  soon  as  a  bargain  of  sale  of  specific  per- 
sonal property  is  struck  the  contract  becomes 
absolute,  without  actual  payment  or  de- 
livery. 

"Willis  V.  WiUis,  6  Dana,  48 ;  Stceeney  v. 
Owsley,  14  B.  Mon.  418;  Leonard  v.  Davis,  66 
U.  S.  1  Black.  476  (17:  222);  Toms  v  Jhibois, 
78  U.  S.  6  Wall.  548  (18:  943);  Batchy.  Stand- 
ard Oil  Co.  100  U.  S.  124  (25:  554);  Brown  v. 
Childs,  2  Duv.  822;  Newecmb  v.  Cahell^  10 
Bush,  468. 

The  bill  of  sale,  executed  and  delivered  at 
the  time,  was  a  symbolic  delivery  of  the  prop- 
erty. 

Ben].  Sales,  §§  1048, 1044;  Conardv,  Atlanr 
tic  Ins,  Co.  26  U.  S.  1  Pet.  445  (7:  214);  Gibson 
V.  Steoens,  49  U.  S.  8  How.  884,  899  (12:  1128, 
1129);  Puckett  v.  Beed,  81  Ark.  131;  King  v. 
Jarman,  35  Ark.  190,  196;  Daids  v.  Bussell,  52 
Cal.  611;  Bussell  v.  aBrien,  127  Mass.  849. 

Mr.  Wm.  A.  'Bla,nryf  Asst.  Atty-Oen.,  for 
appellee: 

Cotton,  was,  during  the  late  war,  as  much 
hostile  property  as  the  military  supplies  and 
munitions  of  war  it  was  used  to  obtain. 

Whitfield  V.  United  States,  92  U.  S.  165 
(23:  705);  Lamar  v.  Browne,  92  U.  S.  187  (28: 
650);  Mrs.  Alexander's  Cotton,  69  U.  S.  2  Wall. 
404  (17:  915);  T/ie  WiUiam  Bagaley,  72  U.  S.  5 
Wall.  877  (18:  583);  Sprott  v.  United  States,  87 
U.  S.  20  Wall  459  (22:  371). 

It  is  enough  to  stamp  this  contract  with 
illegality  that  it  had  a  tendency  to  cause,  and 
no  doubt  did  cause,  unlawful  communication 
with  the  enemy. 

J^rovidenee  Tool  Co.  v.  Norris,  69  U.  S.  2 
Wall.  45  (17:  868);  MarshaU  v.  Baltimore  db  0. 
B.  Co.  57  U.  8. 16  How.  8l4(14:  958);  Tnsty. 
Child,  88  U.  S.  21  Wall.  441  (22:  623);  Meguire 
V.  Corwine,  101  U.  S.  108  (25:  899);  Oscanyan 
V.  Winchester  Repeating  Arms  Co.  108  U.  8. 
261  (26:  539);  Anderson  v.  Carkins,  135  U.  8. 
488  (84:  272);  Oilbert  v.  Sykes,  16  East,  150; 

fgerion  v.  Brownlow,  4  H.  L.  Cas.  1;  Dimes  v. 
raTid  Junction  Canal,  8  H.  L.  Cas.  759;  Tics 
Rapid,  12  U.  S.  8  Cranch,  155(8:  520). 
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Mr.  Justice  Field  delivered  the  opinion  of 
tbe  court: 

Though  at  the  time  the  sale,  or  assignment, 
as  it  is  termed  in  the  Act  of  Congress,  was 
made  of  the  cotton  on  the  plantations  in  Mis- 
8is«ippi»  or  to  be  raised  thereon  during  the  year 
1862,  the  late  civil  war  was  flanant,  there  was 
no  rule  of  law  arising  from  the  existence  of 
hostilities  between  the  different  sections  of  the 
country  which  in  any  respect  impaired  the 
validity  of  the  transaction.  Both  parties  were 
then  residents  and  citizens  of  Kentucky,  and 
no  agreement  was  made  for  tbe  transportation 
and  delivery  of  the  cotton  across  the  lines  sep- 
arating the  insurrectionary  states  from  those 
which  maintained  their  loyalty  and  adhered  to 
the  Union.  Morehead,  the  owner,  was  in  the 
spring  of  1861,  at  the  commencement  of  the 
war,  on  the  plantations  in  Mississippi;  and  in 
Hay  or  June  following,  when  a  prolonged 
struggle  seemed  inevitable,  he  placed  one  of 
them  in  charge  of  his  son  and  the  other  in 
charge  of  an  overseer,  and  returned  to  Ken- 
tucky. It  does  not  appear  that  ever  afterwards 
during  the  continuance  of  the  war  he  had  any 
communication  with  either.  They  superin- 
tended the  plantations,  and  in  1863  raised  a 
crop  of  cotton  thereon,  the  jereater  part  of 
which,  if  not  the  whole,  was  afterwards  seized 
by  the  forces  of  the  United  States,  placed  in 
the  custody  of  an  assistant  quartermaster  of 
the  army,  sold  by  him,  and  the  proceeds  paid 
over  or  accounted  for  to  the  Treasury  of  the 
United  States. 

In  Conrad  v.  WapUs,  96  U.  8.  279,  286  [24: 
721,  722].  we  said  of  a  sale  of  real  property 
within  the  Confederacy  between  two  persons 
residents  there  during  the  war: 

"The  character  of  the  parties  as  rebels  or 
enemies  did  not  deprive  them  of  the  right  to 
contract  with  and  to  sell  to  each  other.  As 
between  themselves,  all  the  ordinary  business 
between  people  of  the  same  community  in  buy- 
ing, selling,  and  exchanging  property,  movable 
and  immovable,  could  m  lawfully  carried  on, 
except  in  cases  where  it  was  expressly  forbid- 
den by  the  United  States,  or  where  it  would 
have  been  inconsistent  with  or  have  tended  to 
weaken  their  authority.  It  was  commercial 
intercourse  and  correspondence  between  citi- 
zens of  one  belligerent  and  those  of  the  other, 
the  engagine  in  traflSc  between  them,  which 
were  forbidden  by  the  laws  of  war  and  by  the 
President's  procutmation  of  non-intercourse. 
So  long  as  the  war  existed,  all  intercourse  be- 
tween them  inconsistent  with  actual  hostilities 
was  unlawful.  Bat  commercial  intercourse 
and  correspondence  of  the  citizens  of  the  ene- 
mys  country  among  themselves  were  neither 
forbidden  nor  interfered  with,  so  long  as  they 
did  not  impair  or  tend  to  impair  the  suprem- 
acy of  the  national  authority  or  the  rights  of 
loyal  citizens.  No  people  could  long  exist 
without  exehangins  commodities,  and,  of 
course,  without  bupng,  selling,  and  contract- 
ing. And  no  belligerent  has  ever  been  so  im- 
perious and  arbitrary  as  to  attempt  to  forbid 
the  transaction  of  ordinary  business  by  its  ene- 
mies among  themselves.  No  principle  of  pub- 
lic law  and  no  consideration  of  public  policy 
could  be  subserved  by  any  edict  to  that  effect; 
and  its  enforcement,  if  made,  would  be  impos- 
sible.'' 

184 


The  property  in  this  case  was  real  estate,  b«t 
we  do  not  perceive  how  that  fact  would  aher 
the  validity  of  a  transaction,  if  it  oould  be  in- 
fected by  the  character  of  tbe  parties.     If  resi- 
dents of  the  enemy's  country  may  contract  for 
property  situated  within  it,  there  would  seem 
to  be  no  objection  to  similar  transactions  by 
persons  residing  outside  of  the  Coofedermte 
lines  and  adhering  to  the  national  goTemment, 
so  long  as  no  intercourse  or  connection  is  kepC 
up  with  the  inhabitants  of  the  enemy's  coun- 
tiy.    As  stated  in  tbe  case  from  which  we  have 
cited,  it  was  commercial  intercourse  and  cor- 
respondence between  citizens  of  one  belligerent 
and  the  other,  and  the  engagement  in  traffic 
between  them,  leading  to  the  transactioo  of 
money  or  property  from  one  belliirerent  coun- 
try to  the  other,  which  was  forbidden. 

There  was,  therefore,  nothing  in  the  sale  of 
the  cotton  on  the  plantations,  or  of  cotton  to 
be  raised  thereon,  there  being  no  a^reemoit  re- 
specting its  movement  across  the  border  of  tbe 
contending  sections,  which  brought  tbe  trans- 
action within  the  prohibitions  of  any  rule  of 
international  law  or  the  proclamations  of  tbe 
President  of  the  United  Sutes  in  186L  19 
Stat,  at  L.  257, 1262;  18  Stat  at  L.  781. 

Those  who  may  desire  to  examine  tbe  decis- 
ions of  the  courts  as  to  tbe  nature  and  extoit 
of  the  prohibitions  upon  transactions  tietweeo 
subjects  of  countries  at  war,  or  between  sub- 
jects of  tbe  same  country  respecting  property  • 
situated  in  the  enemy's  country,  will  find  in  tbe 
opinion  of  the  Supreme  Judicial  Court  of  Mas- 
sachusetts, in  fTerihaw  v.  Kelsey,  100  Mass.  561, 
the  subject  ably  and  exhaustively  considered, 
with  an  analysis  of  the  most  important  decis- 
ions of  the  English  and  American  courts. 

The  sale  not  being  open  to  oblecUoo  as  re- 
lating to  property  within  the  hostile  territory, 
the  question  arises  whether  it  was  sufficient  to 
pass  the  existing  cotton  on  the  plantations  and 
crops  to  be  subsequently  raised  thereon;  and  on 
that  question  we  have  no  doubtf  The  crop 
which  was  afterward  seized  by  tbe  forces  of  the  I  * 
United  States  was  not  then  in  existence,  but 
from  tbe  fact  that  it  was  raised  during  tbe 
year  we  conclude  it  was  already  planted; 
though  if  otherwise,  tbe  fact  would  not  be 
material,  "rbe  sale  would  take  effect  the  mo- 
ment the  crop  appeared.  In  BuU  ▼.  JSUeH,  86 
U.  S.  19  Wan.  544  [22:  183],  the  question  was 
as  to  the  effect  of  an  instrument  purporting  to 
be  a  mortgage  of  a  crop,  the  seed  of  which  had 
not  been  sown.  A  plantation  in  Mississippi 
was  leased  for  one  year  for  $8,500,  for  whkk 
the  lessee  gave  his  note,  and  to  secure  it  ea- 
bodied  in  the  lease  a  mortgage  of  all  tbe  crops 
ndsed  on  the  plantations  during  a  certain  desfir- 
nated  year.  It  was  held  that  the  mortgage 
clause  could  not  operate  as  a  mortgage,  be- 
cause the  crops  to  which  it  related  were  not  in 
existence,  but  that  when  they  grew  the  lien 
attached  and  bound  them  eflectuaUy  from 
that  time. 

In  Andrew  v.  iVhwwn*.  88  N.  T.  417.  421, 
the  Court  of  Appeals  of  New  York  held  that 
in  the  case  of  crops  to  be  sown,  the  title  rests 
potentially  from  the  time  of  the  bargain,  and 
actually  as  soon  as  the  subject  arisea.  Tks 
court  cited  several  cases,  going  Ymck  as  far  as 
the  time  of  Chief  Jiutiee  Hobart,  to  sustain 
this  doctrine,  observing  thst  tbey  suffldeotly 
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■bowed  that  crops  to  be  raised  were  ao  excep- 
tkm  to  the  geoeral  ni]e  that  title  to  property 
Doi  Id  existence  cannot  be  affected  so  as  to  vest 
the  title  when  it  comes  into  being. 

The  delivery  of  the  crops  was  not  essential 
to  pass  the  title  as  between  Morebead  and 
Briggs.  The  law  on  tbe  subject  of  the  sale  of 
personal  property  does  not  require  impossi- 
oQities,  as  would  be  a  delivery  in  a  case  of 
that  kind.  The  cotton  was  not  at  tbe  time 
grown,  and  even  if  the  sale  be  deemed  incom- 
plete until  the  actual  appearance  of  the  crop, 
It  could  not  then  be  removed  from  the  soil  for 
delivery:  besides,  It  was  within  the  limits  of  a 
recognized  enemy's  country,  and  any  attempt 
to  transport  it  to  the  Union  side  for  delivery 
would  have  been  unlawful. 

By  the  common  law  a  sale  of  personal  prop- 
erty is  complete  and  the  title  passes  as  between 
vendor  and  vendee  when  the  terms  of  transfer 
•le  agreed  upon,  without  actual  delivery. 
K]  In  Sitnnums  ▼.  ihoifL  6  Bam.  &  C.  867, 862, 
it  was  so  held  bv  the  Court  of  King's  Bench, 
Justice  Bailey  using  this  language :  '  *  Generally 
speaking,  where  a  bargain  is  made  for  the 
purcbase  of  goods,  and  nothing  is  said  about 
payment  or  deliveiy,  the  property  passes  im- 
mediately, so  as  to  cast  upon  the  purchaser  all 
future  risk,  if  nothing  further  remains  to  be 
done  to  the  goods,  although  he  cannot  take 
them  away  without  paying  the  price." 

In  OUmour  v.  SnppU,  11  Moore,  P.  0.  661, 
5M,  the  Privy  Council,  in  giving  its  judgment, 
nid:  "  By  the  law  of  England^  by  a  contract 
for  the  sale  of  sp^ific  ascertained  goods,  the 
property  immedif.^ely  vests  in  the  buyer,  and 
i  right  to  the  price  in  th^  seller,  unless  it  can 
be  shown  that  such  was  not  the  intention  of 
tbe  parties.'*     • 

Id  Kentucky,  where  tbe  sale  in  this  case  was 
made,  the  common  law  rule  prevails.  In 
WiUi$  V.  WiUis,  6  Dana,  48,  the  Court  of  Ap- 
peals of  that  State  said:  "  So  soon  as  a  bargain 
of  Bale  of  personal  goods  is  struck  tbe  contract 
becomes  absolute  without  actual  payment  or 
delivery,  and  the  property  and  risk  of  acci- 
dent of  tbe  eoods  vest  in  the  buyer." 

Nor  was  the  sale  void  within  the  statute  of 
fnuds.  There  was  no  creditor  or  purchaser 
who  could  question  the  transfer  of  title  to  the 
▼eodee.  Tbe  government  stood  in  no  such 
relation  and  could  raise  no  such  objection.  It 
bad  no  pre-existing  demand  or  equity  against 
tbe  property.  All  the  rights  of  the  govern- 
ment resulted  from  capture. 

And  this  brings  us  to  the  consideiation  of 
tbe  most  important  question  in  the  case: 
Whether  the  United  States  acquired  title  to 
tbe  property  by  its  capture,  and  can,  therefore, 
disregard  the  claim  of  ownership  by  the  testa- 
tor or  petitioner,  and  treat  the  cotton  as  prop- 
erty confiscated  to  their  use.  The  Court  of 
Claims  held  that  the  United  States  rightfully 
tppropriated  the  property  and  its  proceeds, 
iod  were  not  under  any  obligation  to  account 
for  them  to  the  owner  or  his  representative. 

It  proceeded  upon  the  doctrine  that  the  Con- 
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fftlerate  states  and  the  states  which  adhered 
to  tbe  Union  were  engaged  in  a  civil  war,  hav- 
ing sQch  proportions  as  to  be  attended  with 
tbe  incidents  of  an  international  war,  and  that 
iberefore  the  United  States  could  treat  all 
proper^   within    tbe    Confederate    lines   as 
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enemy's  property,  and  in  the  exercise  of  their 
belligerent  rights  seize  and  appropriate  to  their 
own  use  any  of  it  which  coula  be  of  service  to 
them  in  the  prosecution  of  the  war;  and  that 
the  property  which  was  most  beneficial  to  the 
Confederacv  in  furni^ing  funds  was  cotton, 
and  it  was  for  that  reason  particularly  sought 
by  tbe  national  forces  for  capture.  The  Court 
of  Claims  recognized  the  doctrine,  also,  that 
the  right  of  capture  extended  to  the  products 
of  the  soil,  whether  owned  by  citizens  of  the 
Confederacy  or  strangers  to  \Joih  belligerents, 
and  that  the  capture  of  movable  property  witli- 
in  the  Confederacy  transferred  the  title  when 
reduced  to  firm  possession;  and  it  therefore 
held  that  when  the  cotton  for  the  proceeds  of 
which  this  action  is  brought  was  captured  by 
the  national  forces  and  sold  and  the  proceeds 
paid  into  the  Treasury  of  the  United  States, 
the  title  to  the  property  and  proceeds  passed 
absolutely  to  tbe  general  government. 

This  decision  of  the  Court  of  Claims  would 
have  been  correct,  and  been  sustained,  had  the 
government  of  the  United  States  confined  its 
action  simply  to  the  enforcement  of  its  right- 
ful powers  as  a  belligerent,  and  had  not  sur- 
rendered its  rights  as  a  belligerent  to  appropri- 
ate property  of  a  particular  kind  ta^en  in  the 
enemy's  country,  belonging  to  a  loyal  citizen. 

In  Braton  v.  United  States,  12  U.  S.  8  Cranch, 
110,  122, 128  [3:  604,  608,  609],  the  court  said 
that  it  was  conceded  that  war  gives  to  the 
sovereign  full  right  to  take  the  persons  and 
confiscate  the  property  of  the  enemy  wherever 
found,  and  observed  that  the  mitigations  of 
this  rigid  rule,  which  tbe  humane  and  wise 
policy  of  modem  times  had  introduced  into 
practice,  might  more  or  less  affect  the  exercise 
of  this  right,  but  could  not  impair  the  right 
itself. 

Substantially  the  same  thing  was  said  in 
Toung  v.  United  States,  07  U.  ».  89,  60  [24; 
992.  997],  "All  property,"  was  the  langua^  of 
the  court  in  that  case,  *'  within  enemy  territory 
is  in  law  enemy  propierty,  just  as  all  persons  In 
the  same  territory  are  enemies.  A  neutral,  own- 
ing property  veithin  the  enemy's  lines,  holds  it 
as  enemy  properln^,  subject  to  the  laws  of  war; 
and,  if  it  is  hostile  proper^v,  subject  to  cap- 
ture." 

But  in  another  case,  that  oi  Mrs,  Alexander's 
Cotton,  69  U.  S.  2  Wall.  404,  419  [17:  916, 
920],  this  court  said  that  "this  rule,  as  to 
property  on  land,  has  received  very  important 
qualifications  from  usage,  from  the  reasonings 
of  enlightened  publicists,  and  from  judicial 
decisions.  It  may  now  be  regarded  as  sub- 
stantially restricted  'to  special  cases  dictated 
by  the  necessary  operation  of  the  war,'  and  as 
excluding,  in  general,  '  the  seizure  of  the  pri- 
vate property  of  pac^c  persons  for  the  sake 
of  gain.'  ** 

The  circumstances  in  which  the  late  war 
originated,  and  the  fact  that  within  the  Confed- 
erate lines  there  were  multitudes  of  people  who 
were  sincerely  attached  to  the  government  of 
the  Union  and  desired  its  success,  save  ample 
reason  to  the  Federal  government  xor  a  modi- 
flcatlon  of  the  harsh  nfles  of  war  io  regard  to 
tbe  capture  of  property  on  land,  so  as  not  to 
bring  within  the  same  calamity  friend  and  foe. 
It  was  a  desire  to  ameliorate  as  much  as  possi- 
ble the  exercise  of  the  necessary  belligerent 
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right  of  capture  of  property  within  the  rebel 
lines,  in  its  application  to  the  property  of  per- 
sons thos  friendly  to  the  Union,  so  far  as  cot- 
ton was  concerned,  which  led  to  the  passage  of 
the  Captured  and  Abandoned  Property  Act  of 
March,  1868,  and  the  subsequent  amendments 
thereto. 

Cotton  was  considered  the  great  means  of 
procuring  supplies  for  the  conf^erate  govern- 
ment. It  is  well  known  to  have  been  its  chief 
reliance  for  the  purchase  of  arms  and  other 
munitions  of  war  abroad;  indeed,  without  this 
resource,  the  Confederacy  would  have  been 
deprived  of  its  fcreatest  means  of  obtaining  the 
necessarr  supplies  to  continue  the  struggle. 
As  said  by  this  court  in  the  case  of  Mn,  Alesy 
anda^B  ChtUm,  69  U.  S.  2  Wail.  420  [17:  9201, 
cited  above,  no  principle  of  equity  or  just  pol- 
icy requireid,  when  the  natioDal  occupation 
was  itself  precarious,  that  it  should  be  spared 
from  capture  and  allowed  to  remain,  in  case  of 
the  withdrawal  of  the  Union  troops,  an  ele- 
•    ment  of  strength  to  the  rebellion. 

The  Act  of  Congress  of  March  12,  1868, 
providing  for  the  collection  of  abandoned  and 
captured  property  in  the  insurrectionary  ter- 
ritory, (12  Stat,  at  L.  820,)  declared  that  all 
such  property  might  be  appropriated  to  the 
public  use  or  sold.  But  it  also  said,  in  sub- 
stance,  that  the  property  of  friend  and  foe  can- 
[358]  n^^  at  the  time  be  separated;  and  all  the  prop- 
erty of  that  kind  found  within  the  confederate 
Unes  will  be  taken,  sold,  and  when  sold  its 

Sroceeds  will  be  deposited  in  the  Treasury;  but 
\  afterwards  within  two  years  after  the  sup- 
pression of  the  rebellion  the  owner  can  estab- 
lish to  the  satisfaction  of  the  Court  of  Claims 
his  title  to  the  property  thus  taken,  and  his 
loyalty  to  the  Union  cause,  then  the  portion  of 
the  proceeds  belonging  to  him  shall  be  restored, 
after  deducting  the  expenses  attendant  upon  its 
capture,  removal,  and  custody.  United  States 
V.  Andenon,  76  U.  S.  9  Wall.  56,  67  [16:  615, 
6181. 

Under  this  Act  immense  amounts  of  property 
belonging  to  rUizens  of  the  United  States,  who 
sincerely  moff.med  the  origin  of  the  Confed- 
eracy, and  longed  for  the  re-establishment  of 
the  national  government,  and  who  kept  faith 
in  their  he&rta  through  the  whole  of  the  long 
itruggle,  were  accounted  for  and  the  proceeds 
restored  to  the  rightful  owners;  and  certainly 
it  must  be  regarded  as  a  most  beneficient  act  on 
the  part  of  the  general  government  The  rec- 
ords of  the  Court  of  Claims  show  a  multitude 
of  cases  where  this  law  has  been  administered, 
and  many  lo^  people  have  had  the  proceeds 
of  their  property  returned  to  them,  which  had 
been  captured  because  of  the  fact  that  it  was 
situated  within  hostile  territory. 

In  the  present  case,  the  petitioner  was  allowed 
the  same  right  to  present  his  claim  for  the  pro 
ceeds  of  the  property  belonging  to  his  testator 
which  would  have  been  allowed  if  the  testator 
himself  had  presented  his  claim  within  two 
years  after  the  capture.  The  question  was  as 
to  the  loyalty  of  the  testator  of  the  claimant, 
and  also  as  to  his  ownership  of  the  cotton. 
His  loyalty  was  found  by  the  court,  and  also 
the  bona  fides  of  thesale  of  the  property.  After 
these  facts  had  been  established  the  only  ques- 
tion that  eould  have  been  properly  considered 
was  the  amount  of  the  proceeds  which  the  pe- 
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titioner  should  receive.  That  was  not  oonrid- 
ered  by  the  Court  of  Claims. 

In  passing  the  Act,  Congress  coosidefed 
that  a  question  might  arise  whether  the  trans- 
action oetween  Morehead  and  Briggs  consti- 
tuted a  sale,  or  an  assignment  by  way  of  mort- 
gage, although  it  purports  to  be  m  sale  and 
transfer.  The  Act  provides  that  if  the  trans- 
action was  intended  only  as  secaritr  for  in- 
debtedness and  against  contingent  liabitlties, 
only  such  portion  of  the  proceeds  shoukl  be 
awarded  to  the  petitioner  as  would  satisfy  tlie 
debts  and  claims  of  the  testator,  to  secure  which 
the  assignment,  as  it  is  termed  in  the  Act  was 
made. 

The  case,  therefore,  will  be  reversed,  and 
sent  back  to  the  Court  of  Claims,  with  instnio- 
tions  to  pass  upon  the  question  whether  the 
transaction  was  an  absolute  sale  or  merely  a 
mortgage  or  pledge;  and  according  to  the  view 
adopted  the  amount  of  the  proceeds  doe  and 
payable  to  the  petitioner  should  be  ascertained, 
and 

It  ii  so  ordered^ 


THE  STATE  OF  NEBRASKA, 

ant, 

9. 

STATE  OF  IOWA. 


(See  8. 0,  Reporter^  ed.  SW  170J 

Lands  bounded  by  running  water,  Aom  ekangsi 
by  accretion-^hanffe  of  boundary  by  anUsiom 
-—boundaries  betteeen  state^^-how  amTttitm 
affects  the  boundary — taw  appUeaUe  to  Mu- 
souri  river-^boundary  between  Iowa  andlfo^ 
raska — boundary  aboie  Omaha. 


L  When  irrants  of  land  border  on  nmninr 
and  the  banks  are  obanyed  by  aoorettoo.  the  rU 
parian  owner's  boondarj  line  sdli  remains  the 
stream,  although,  during  the  yean,  by  this  i 
tlon,  the  actual  area  of  his  possesdOB 

H  Where  a  stream,  which  is  a  boiindaf7«fktim  any 
oause  suddenly  abandons  Itsokl  and  seeks  a  new 
bed,  such  change  of  channel,  termed  avnMoa, 
works  no  change  of  boundary:  the  boundary  r»- 
mains  salt  was,tntlieoeQterortbeoldchttniMl« 
although  no  water  may  be  flowing  Uierein. 

8.  Where  the  boundaries  between  states  or  natloos 
are,  by  prescription  or  treaty,  found  in  nmnlng 
water,  accretion,  no  matter  to  which  side  ti  adds 
ground,  leaves  the  iMundary  stIU  the  center  of 
thechanneL  Avulsion  has  no  effect  on  boundary, 
but  leaves  it  in  the  center  of  the  old  channeL 

L  Accretion  on  an  ordinary  river  would  leave  the 
boundary  l)etween  two  states  the  varying  center 

JX(yrm,—A§  to  aawHon  or  aceniion  and  rdMkm: 
rU^  to^  and  ownenhip  of;  by  what  Jaw  tOU  to  W 
determined;  rule  ofdMeUmamono  riparian  ownert, 
see  notes  to  Kennedy  v.  Hunt,  IS:  «».  and  St.  Clair 
Ooonly  V.  Lovlngston,  S8:  6S. 

As  to  right  of  the  UnUed  Stales  and  the  States  to 
shore  lands  and  accretions  agaHmet  piers. 
to  Hallett  T.  Beebe,  14:  8S. 

AstowhatUseaawrs;howfariamdi 
esBtend^  see  fioto  to  United  States  v.  Faobeoo.  V: 


[S 


As  to  title  to  water  bn  appropriation; 
nil6,nae  of  minino  states,  me  noU  toAtohlsoa  v. 
Peterson,  98:  414. 
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of  tbe  flannel,  aod  mYuWoii  would  establish  a 
tzed  boimdiry,  to  wit«  the  oenter  of  the  aban- 
dooed  ohamieL 
t  Notirtthatandiiiff  tiie  rapidltr  of  the  changes  to 
the  eoone  of  the  ohanneU  and  the  washing  from 
the  one  side  and  on  to  the  other,  the  law  of  ao- 
orction  controls  on  the  ICisBOuri-Birer,  as  else- 
where; not  only  in  respect  to  the  rights  of  indi> 
Tidual  land  owners,  but  also  in  respect  to  the 
boundary  lines  between  states. 

C  The  boundary  between  Iowa  and  Nebraska  is  a 
Tarying  line,  so  far  as  affected  by  the  changes  of 
diminution  and  accretion  in  the  mere  washing  of 
the  waters  of  the  Missouri  River. 

T.  Where  the  Missouri  River  above  Omaha,  which 
had  pursued  a  course  in  the  nature  of  an  ox  bow, 
suddenly  out  through  the  neck  of  the  bow  and 
made  for  itself  a  new  channel;  the  boundary  was 
not  changed,  and  it  remained  as  it  was  prior  to 
the  avulsion,  the  oenter  line  of  the  old  ohanneL 
[No.  4,  original] 

Argu4d  Jan.  £9, 189i.     Decided  Feb.  29.  JS9f. 
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N  BILL  and  crosB-lrflL    In  equity. 


Statement  by  Mr.  JtuHee  Brewer  i 

This  is  an  original  suit  brought  in  this  court 
by  the  State  of  r  ^raska  against  the  State  of 
Iowa,  the  object  »i  which  is  to  have  the 
bouDdaiy  line  between  the  two  states  deter- 
mined. *Iowa  was  admitted  into  the  Union  in 
1846,  and  its  western  boundary  as  defined  by 
the  Act  of  Admission  was  the  middle  of  the 
main  channel  of  the  Missouri  river.  Nebraska 
was  admitted  in  1867,  and  its  eastern  boun  lary 
was  likewise  the  middle  of  the  channel  of  the 
Missouri  river.  Between  1851  and  1877,  in 
HQi  the  vicinity  of  Omaha,  there  were  marked 
changes  in  uie  course  of  this  channel,  so  that  in 
the  latter  year  it  occupied  a  very  different  bed 
from  that  through  which  it  flowed  in  the  for- 
mer year.  Out  of  these  changes  has  come  this 
iltitration,  the  respective  states  claiming  juris- 
dicdon  over  the  same  tract  of  land.  To  the 
bin  filed  by  the  State  of  Nebraska  the  State  of 
Iowa  answered,  alleging  that  this  disputed 
ground  was  part  of  its  territory,  and  also  filed 
a  cross-bill,  praying  afilrmative  relief,  estab- 
lishing its  jurisdiction  thereof,  to  which  cross- 
ly the  State  of  Nebraska  answered.  Kepli- 
cations  were  duly  filed  and  proofs  taken. 

Mettre,  J.  H.  Woolwortli,  C.  J.  Chreene 
•nd  0.  H,  Ha»Hng»,  for  complainant: 

This  court  has  laid  down  the  rule  govern- 
ing avulsion  and  accretions  in  the  Mi^issippi 
tod  Missouri  rivers,  so  far  as  the  private  rights 
tre  concerned. 

J€ffene9  t.  EoMt  Omaha  Land  Oo.  184  U.  S. 
178  (88:  872). 

The  role  of  accretions  and  avulsions  which 
Diis  court  has  applied  to  the  lands  of  private 
psrties  has  the  same  application  to  boundaries 
betw<xn  states. 

fiarbeyrac's  Orotius,  liv.  n.,  chap.  8,  8  16 
ttd  note;  Ck>cceii  Grotius  Illustratus,  Ibid; 
Puffend.  Jus.  Nat.  lib.  it.,  chap.  7,  §2;  Ound- 
Hng.  Just.  Nat.  248;  Wolf.  Just.  Gentium, 
SS  106-109;  Vattel,  Droit  des  Gens,  liv.  i., 
<^>l>.  22,  §§  268,  270;  Stypmanni,  Jus.  Marit. 
«btp.  v.,  B.  476-^552;  Hayneval,  Droit  de  laNat- 
vic,  torn.  I.,  807;  Merlin,  Repertoire,  voc. 
•IhiT.;Rlq[aehue.  Derecho  Intemacional,  torn. 
!•>  p.  82;  Bello,  Derecho  Intemacional,  p.  88; 
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Pando,  Derecho  Intemacional,  p.  M;  Almeda, 
Derecho  Publico,  tom.  i.,  p.  IIN);  Justinian. 
Inst.  lib.  n.^iUe  i.,  §8  20-24;  Dig.  lib.  xn.,  title 
I.,  1.  7;  J.  Voet  ad  Pandect,  tom.  i.,  606-607; 
Heinec,Becit.  lib.  n.,  title  2,J§  868-869;  Struvii 
Syntag.  ex.41 ,  chap.  83-25;jBowyer,  Civil  Law, 
chap.  14;  Alfonso  Partida  m.,  title  28,  1.  31; 
Alvarez,  Institucions,  lib.  n.,  title  i.,  §  6;  Asso. 
Institucions,  p.  101;  Gomez  de  la  Seraa,  Ele- 
mentos,  lib.  n.,  title  4,  g  8,  no.  2:  Esriche,  Diet. 
$  voc.  accession  natural,  alluvion,  ayulsion; 
Fcbrero  Mezicano,  tom.  l,  p.  161;  Sala  Mexl- 
cano,ed.  1835,  tom.  n.,  p.  62;  Bractonde  I^^g. 
Angliae,  lib.  n.,  chap.  2,  fol.  9;  2  Bl.  Com.  p. 
262;  Woolrych,  Waters,  d.  84;  Angell.  Wa- 
ter Courses,  chap.  2;  Lynch  v.  AUen,  4  Dev. 
&  B.  L.  62;  Murry  v.  8ermon,  8  N.  C.  56; 
Bex  V.  TarbarougK  3  Bam.  &  C.  91,  2  Bligh, 
N.  S.  147;  Vattel,  Book  l,  chap,  xxn.,  §268. 

Meeere.  Jno,  T.  Stone,  Smith  McPher* 
aon  and  /.  J,  Stewart,  for  defendant: 

Where  the  river  is  declared  to  be  the  bound- 
ary between  states,  although  it  may  change 
imperceptibly  from  natural  causes,  the  river, 
as  it  continues  to  be,  is  the  boundary.  But  if 
the  river  should  suddenly  change  its  course, 
deserting  the  original  channel,  the  mle  of  law 
is,  the  Iwundary  remains  in  the  middle  of  the 
deserted  river  bed. 

at.  Louis  V.  RutB,  138  U.  S.  226  (84:941); 
Buttenuth  v.  8t.  Louie  Bridge  Co,  14  West 
Rep.  551, 123  111.  645. 546. 

The  owner  in  fee  of  the  bed  of  the  river  or 
other  submerged  land,  is  the  owner  of  any  bar, 
island  or  dry  land  which  subsequently  may  be 
formed  thereon. 

Mulry  Y  Norton,  1  Cent  Bep.  748. 100  N. 
Y.424. 

The  title  to  land  acquired  by  accretion  is  a 
title  acquired  under  the  operation  of  the  law 
of  the  State,  which  each  State  determines  for 
itself. 

Barney  v.  Keokuk,  94  U.  8.  824  (24:*224);  Car- 
rick  V.  Lamar,  116  U.  8.  428  (29:  677). 

Accretion  is  an  increase  by  imperceptible  de- 
grees. 

Bex  V.  Tarborouoh,  8  Bam.  &  C.  91;  Angell, 
Tide  Waters  (1st  ed.)  71;  Emane  v.  TumhtUl, 
2  Johns.  814;  2  Bl.  Com.  261;  Harg.  Law 
Tracts.  28;  Balsey  t.  McOormick,  18  N.  Y. 
147;  East  Hampton  v.  Kirk,  84  N.  Y.  218;  2 
BL  Com.  262;  Be  Hull  A  S.  B.  Oo.  6  Meet. 
&  W.  827;  Gould,  Waten»  %  166;  DeerfiM  t. 
Arms,  17  Pick.  48. 

Mr.  Justice  Brewer  delivered  the  oplnloti 
of  the  court: 

It  is  settled  law,  that  when  grants  of  land 
border  on  ranning  water,  and  the  banks  are 
changed  by  thi^t  gradual  process  known  as 
accretion,  the  rii)arian  owner's  boundary  line 
still  remains  the  stream,  although,  during  the 
years,  by  this  accretion,  the  actual  area  of  hii 
possessions  may  vary.  In  New  Orleans  v. 
United  States,  85  U.  S.  10  Pet.  662,  717  [9:  573, 
5941,  this  court  said:  "  The  question  is  well 
settled  at  common  law,  that  the  person  whose 
land  is  bounded  by  a  stream  of  water  which 
changes  its  course  gradually  by  alluvial  for- 
mations, shall  still  hold  by  the  same  boundarv, 
including  the  accumulated  soil.  No  ot  her  rule 
can  be  applied  on  just  principles.  £very  pro- 
prietor whose  land  is  thus  bounded  is  subject 
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to  loes  by  the  same  means  which  may  add  to 
his  territory;  and  as  he  is  without  remedy  for 
his  loss  io  this  way,  he  canoot  be  held  account- 
able for  his  gaio.  See  also  J<me»  t.  Scntlard, 
65  U.  S.  24  How.  41  [16:  6041;  Bankt  ▼. 
Ogden,  69  U.  8.  2  Wall.  57  [17:  8ig;  8aul^t 
y.  Shepherd.  71  U.  8.  4  Wall.  502  [18:  4421; 
8t,  Clair  County  ▼.  Lovingiton,  90  U.  8.  23 
Wall.  46  [23:  591;  Jefferis  ▼.  Bait  Omaha  Land 
Co.  184  U.  8.  178  [88:  8721. 

It  is  equally  well  settled,  that  where  a 
stream,  which  is  a  boundary,  from  aoy  cause 
suddenly  abandons  its  old  and  seeks  a  new  bed, 
such  change  of  channel  works  no  change  of 
boundary;  and  that  the  boundary  remains  as  it 
was.  in  the  centre  of  the  old  channel,  although 
no  water  may  be  flowing  therein.  This  sudden 
and  rapid  change  of  channel  is  termed,  in  the 
law,  avulsion.  In  €k)uld  on  Waters,  g  159.  it 
is  said :  ' '  But  if  the  change  is  violent  and  vis- 
ible and  arises  from  a  known  cause,  such  as  a 
freshet,  or  a  cut  through  which  a  new  channel 
is  formcKl,  the  ori^nal  thread  of  the  stream 
continues  to  mark  the  limits  of  the  two  estates. " 
2  Blackstone,  Com.  262;  Angell,  Water 
Courses,  g  60;  Tru9teei  ofMipkins  Academy  v. 
DickiMon^d Cush.  544;  Buttenuth  ▼.  8t.  Louis 
Bridge  Co.  128  HI.  535,  14  West.  Rep.  551; 
Edgan  v.  OcmmMI,  8  Port  (Ala.)  9;  Murrjf  v. 
Sermon,  8  N.  C.  56. 

These  propositions,  which  are  universally 
recognized  as  correct  where  the  boundaries  of 
private  property  touch  on  atreams,  are  in  like 
manner  recognized  where  the  boundaries  be- 
tween states  or  nations  are,  by  prescription  or 
treaty,  found  in  running  water.  Accretion, 
no  matter  to  which  side  it  adds  fi;round.  leaves 
the  boundary  still  the  centre  of  the  channel. 
Avulsion  has  no  effect  on  boundary,  but 
leaves  it  in  the  centre  of  the  old  cbanoeL  In 
8  Ops.  Atty-Gen.  175, 177,  this  matter  received 
exhaustive  consideration.  A  dispute  arose  be- 
tween our  government  and  Mexico,  in  conse- 
quence of  clianges  in  the  Rio  Bravo.  The 
matter  having  been  referred  to  Attorney-€kn- 
eral  Cushing,  he  replied  at  length.  We  quote 
largely  from  that  opinion.  After  stating  the 
case,  he  proceeds: 

"  With  such  conditions,  whatever  changes 
happen  to  either  bank  of  the  river  by  accretion 
on  the  one  or  degradation  of  the  other,  that  is, 
by  the  gradual,  and,  as  it  were,  insensible  ac- 
cession or  abstraction  of  mere  particles, the  river 
as  It  runs  continues  to  be  tbe  boundary.  One 
country  may,  in  process  of  time,  lose  a  little  of 
its  territory,  and  the  ether  fain  a  little,  but  tbe 
territorial  relations  cannot  be  reversed  by  such 
imperceptible  mutations  in  the  course  of  the 
river.  The  general  aspect  of  things  remains 
unchanged.  And  the  convenience  of  allowing 
the  river  to  retain  its  previous  function,  not- 
withstanding such  insensible  changes  in  its 
course,  or  in  either  of  its  banks,  outweighs  the 
hiconveniences,  even  to  tCie  injured  party,  in- 
volved in  a  detriment,  which,  happening 
gradually,  is  inappreciable,  in  the  successive 
moments  of  its  progression. 

**But,  on  the  other  hand,  if,  deserting  its 
original  bed,  the  river  forces  for  itself  a  new 
channel  in  another  direction,  then  the  nation, 
through  whose  territory  the  river  thus  breaks 
its  wny,  suffers  injuiy  by  the  loss  of  territory 
r r.  ..for  than  the  benefit  of  retaining  tbe  natural 
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river  boundary,  and  that  boundary 
in  the  middle  of  the  deserted  river  bttL 
For,  in  trutb,  just  as  a  stone  pUlar  oonatitiitci 
a  boundary,  not  because  it  is  a  stone,  bat  be- 
cause of  the  place  in  whidi  it  stands,  so  a  rivei 
is  made  the  limit  of  nations,  not  became  it  » 
running  water  bearing  a  certain  gec^graphical 
name,  but  because  it  is  water  flowing  in  a  given 
channel,  and  within  given  banks,  wbicu  arr 
the  real  international  boundary. 

"Such  is  Uie  received  rule  of  the  law  of  nmtiont 
on  this  point,  as  laid  down  by  all  tbe  writers 
of  authority.  See  e.  g.  PuITend.  Joa.  Nat 
lib.  iv„  cap.  7,  ^  n;  Gundling,  Jua.  Nat  p 
248;  Wolff,  Jus.  GenUum,  §  106*  109;  Vattel. 
Dioit  dea  Gens.  liv.  l.  chap.  22,  g  266,  270. 
Stypmanni,  Jus.  MariL  cap.  v.  n.  476-552; 
Rayneval.  Droit  de  la  Nature,  torn,  i.,  p.  807; 
Merlin,  Repertoire,  §§  voc.  alluv." 

Further  reference  is  made  in  the  opinfon  to 
the  following  authorities: 

"  Don  Antonio  Riquelme  states  tbe  doctrine 
as  follows: 

*'  *  When  a  river  diangea  its  coarse,  direct- 
ing its  currents  through  Uie  territory  of  one  of 
the  two  coterminous  states,  the  bed  which  it 
leaves  dry  remains  the  property  of  the  State 
(or  states)  to  which  the  river  belonged,  that  be- 
ing retained  as  the  limit  between  the  two  na- 
tions, and  the  river  enters  so  far  into  the 
exclusive  dominion  of  the  nation  throuch 
whose  territory  it  takes  the  new  ooorae.  Na- 
tions must,  of  necessity,  submit  their  rights  to 
these  great  alterations  which  nature  predispoaei 
and  consummatea.  .  .  .  But,  when  tlie  change 
is  not  total,  but  progressive  only,  that  is  to 
say,  when  the  river  does  nni  ammdon  either 
State,  but  only  gradually  shifts  its  course  by 
accretions,  then  it  oontinuea  still  to  be  the 
boundary,  and  tbe  augmentation  of  territory, 
which  one  country  gains  at  the  expenae  of  the 
other,  is  to  be  held  by  it  as  a  new  aoqo.\itioA 
of  property.'    Derecho  Intemadoa>l,  toiL\  l, 

'  "boo  Andres  Bello  and  Don  Joe6  Maria  de 
Pando  both  enunciate  the  doctrine  in  exactly 
the  same  words,  namely: 

"  'When  a  river  or  lake  divides  two  territo- 
ries, whether  it  belonga  in  common  to  the  con- 
terminous riparian  atates,  or  they  posseea  it  by 
halves,  or  one  of  them  occupies  it  exclusively. 
the  rights  which  either  has  in  the  lake  or  river 
do  not  undergo  any  change  by  reason  of  allu- 
vion. The  lands  insensibly  invaded  by  the 
water  are  lost  by  one  of  the  riparian  statea, 
and  those  which  the  water  abandona  on  the 
opposite  bank,  increases  tbe  domain  of  the 
other  State.  But  if,  by  any  natural  accident, 
the  water,  which  separated  the  two  states, 
enters  of  a  sudden  into  the  territory  of  tbe 
other,  it  will  thenceforth  belong  U/  tbe  State 
whose  soil  it  occupies,  and  the  land,  indoding 
the  abandoned  river-channel  or  bed,  will  in- 
cur no  change  of  master.'  Bello,  Derecho  In- 
ternacional.  p.  88;  Pando,  Derecho  Interna- 
clonal,  p.  99. 

'*A1meda  refers  to  the  same  point  briefly,  but 
in  decisive  terms.    He  says: 

'*  *As  tbe  river  belongs  to  the  two  nations,  so 
also  the  river-bed,  if  by  chance  it  become  dry, 
is  divided  between  them  as  proprietors.  W  bea 
the  river  changes  its  course,  throwing  itself  oo 
one  of  two  conterminous  states,  It  then  cornea 
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l9  MoDg  to  the  State  through  whose  territory 
it  runs,  all  oommuDity  of  right  in  it  so  far 
ettsing.'    Derecho  Publico,  torn,  l,  p.  199. 

"Leaying  authorities  of  this  class,  then,  let 
Qt  come  to  those  which  discuss  the  question  in 
lis  relation  to  private  rights,  and  as  a  doclrine 
of  mnnicipal  jurisprudence. 

"  The  doctrine  is  transmitted  to  us  from  the 
laws  of  Rome.  JusUnian.  Inst.  lib.  n.,  title  i., 
^♦1  §a)-«4:I>ig.  lib.  XII.,  title L.  1.7.  BeeJ.Voct 
ad  Pandect,  tom.  l,  p.  606, 607.  Heioec.  Recit. 
fibi  IL,  title  2,  §  858-869;  Struvii  Syntag.  ex. 
41,  diap.  8a-25:  Bowyers'  Civil  Law,  chap.  14. 

"Don  Alfonso  transferred  it  from  the  civU 
law  to  the  Partidas.  (Partida  m.,  tit.  28, 1.  81.) 
Thus  it  came  to  be,  as  it  still  remains,  an 
established  element  of  the  laws  of  Spain  and  of 
Mexico.  Alvarez,  Institudones,  lib.  n.,  title  i., 
§  6;  AsBO,  Instituciones,  p.  101;  €lomez  de  la 
Serna,  Elemcntos,  lib.  n.,  title  4,  §  8,  no.  2; 
Escriche,  Diet.  §  toc.  accession  natural,  alu- 
fion,  avulsion;  Febrero  Mexicano,  tom.  i.,  p. 
Iffl;  Sala  Mexicano.  ed.  1845,  tom.  n.,  p.  62. 

"The  same  doctrine,  starting  from  the  same 
point  of  departure,  made  its  way  through  the 
diannel  of  BractOD  into  the  laws  of  England, 
and  thence  to  the  United  States.  Bracton  de 
Legg.  AnelisB,  lib.  2,  cap.  2,  fol.  9;  2  HI. 
Com.  p.   262;  Woolrych,  Waters,  p.  84;  An- 

Sill,  Water  Courses,  chap.  2;  Jjyneh  v.  Allen,  20 
.  C.  62;  Murrv  v.  JSermon,  8  N.  C.  56;  Rex 
V.  Tarboroygh.  8  Bam.  &  C.  91, 2  Bligh,  N.  8. 
147. 

"Such,  beyond  all  possible  controversy,  is 
the  public  law  of  modem  Europe  and  America, 
iod  such  also  is  the  municipal  law  both  of  the 
Mexican  Republic  and  the  United  States." 

Vatiel  states  the  rul»  thus  at  page  121  (Book 
1,  chap.  22,  g  268): 

"If  a  territory  which  terminates  on  a  river 
1151  hss  no  other  boundary  than  that  river,  it  is  one 
<^  those  territories  that  have  natural  and  inde- 
lenninate  bounds  (territoria  areijinia),  and  it 
enjoys  the  right  of  alluvion;  that  is  to  say, 
every  gradual  increase  of  soil,  every  addition 
which  the  current  of  the  river  may  make  to  its 
baok  on  that  side,  is  an  addition  to  that  terri- 
torv,  stands  in  the  same  predicament  with  it, 
tnd  belongs  to  the  same  owner.  For,  if  I  take 
possession  of  a  piece  of  land,  declaring  that  I 
win  have  for  its  boundary  the  river  which 
washes  its  side,— or  if  it  is  given  to  me  upon 
that  footing,  I  thus  acquired  beforehand  the 
ri^t  of  aUuvion;  and  consequently  I  alone 
i&ty  appropriate  to  myself  whatever  additions 
the  current  of  the  river  may  insensibly  make 
to  my  land.  I  say  '  insensiblv,'  because,  in  the 
very  uncommon  case  called  avulsion,  when 
Ibe  riolence  of  the  stream  separates  a  consid- 
erable part  from  one  piece  of  land  and  joins  it 
to  another,  but  in  such  manner  that  it  can  still 
be  identified,  the  property  of  the  soil  so  re- 
moved naturally  continues  vested  in  its  former 
owner.  The  civfl  laws  have  thus  provided 
tgiUDst  and  decided  this  case,  when  it  hap- 
pens between  individual  and  individual.  They 
ought  to  unite  equity  with  the  welfare  of  the 
itate  and  the  care  of  preventing  litiirntions. 

"In  case  of  doubt,  every  territory  termi- 
■atinr  on  a  river  is  presumed  to  have  no  other 
boQodary  than  the  river  itself,  because  nothing 
ii  nK»e  natural  than  to  take  a  river  for  a 
booadary  when  a  settlement  is  made;   and 
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wherever  there  is  a  doubt,  that  is  always  10  be 
presumed  which  is  most  natural  and  most 
probable. 

"As  soon  as  it  is  determined  that  a  river 
constitutes  the  boundary  line  between  two  ter- 
ritories, whether  it  remains  common  to  the 
inhabitants  on  each  of  its  banks,  or  whether 
each  shares  half  of  it,  or,  finally,  whether  it 
belongs  entirely  to  one  of  them,  their  rights, 
with  respect  to  the  river,  are  in  nowise  changed 
by  the  alluvion.  If,  therefore,  it  happens  that, 
by  a  natural  effect  of  the  current,  one  of  the 
two  territories  receives  an  increase,  while  the 
river  ^dually  encroaches  on  the  opposite 
bank,  tne  river  still  remains  the  natural  bound- 
ary of  the  two  territories,  and,  notwithstaDd- 
ing  the  progressive  changes  in  its  course,  each 
retains  over  it  the  same  rights  which  it  pos- 
sessed before;  so  that,  if,  for  instance,  it  be 
divided  in  the  middle  between  the  owners  of 
the  opposite  tmnks,  that  middle,  though  it 
changes  its  place,  will  continue  to  be  the  line 
of  separation  between  the  two  neighbors.  The 
one  loses,  it  is  true,  while  the  other  gains;  but 
nature  alone  produces  this  change;  she  de- 
stroys the  land  of  the  one,  while  she  forms 
new  land  for  the  other.  The  case  cannot  be 
otherwise  determined,  since  they  have  taken 
the  river  alone  for  their  limits. 

''But  if,  instead  of  a  gradual  and  progres- 
sive change  of  its  bed,  the  river,  by  an  acci- 
dent merely  natural,  turns  entirely  out  of  its 
course  and  runs  into  one  of  the  two  neighbor- 
ing states,  the  bed  which  it  has  abandoned 
bcHcomes  thenceforward  their  boundary,  and 
ren*ains  the  property  of  the  former  owner  of 
the  river  (§  267),  and  the  river  itself  is,  as  it 
werr,  annihilated  in  all  that  part,  wh'le  it  is 
reproduced  in  its  new  bed  and  there  belongs 
only  to  the  State  in  which  it  flows." 

The  result  of  these  authorities  puts  it  be- 
yond doubt  that  accretion  on  an  oruinary  river 
would  leave  the  boundary  between  two  states 
the  varying  centre  of  the  channel,  and  that 
avulsion  would  establish  a  fixed  boundary,  to 
wit,  the  centre  of  the  abandoned  channel.  It 
is  conteuded,  however,  that  the  doctrine  of 
accretion  has  no  application  to  the  Missouri 
river,  on  account  of  the  rapid  and  gr^t 
changes  constantly  going  on  in  respect  to  its 
banks;  but  the  contrary  has  already  been  de- 
cided by  this  court  in  Jefferie  v.  East  Omaha 
Land  Co,  184  U.  S.  178,  189  [88:  872,  876J. 
A  question  between  individuals,  growing  out 
of  changes  in  the  very  place  now  in  contro- 
versy, was  then  before  this  court;  and  in  the 
opinion,  after  referring  to  the  gensral  rale,  it 
was  observed:  "It  is  contended  by  the  de- 
fendant that  this  well  settled  rule  is  not  appli- 
cable to  land  which  borders  on  the  Missouri 
river,  because  of  the  peculiar  character  of 
that  stream,  and  of  the  soil  through  which  it 
flows,  the  course  of  the  river  being  tortuous, 
the  current  rapid,  and  the  soil  a  soft,  sandy* 
loam,  not  protected  from  the  action  of  water, 
either  by  rocks  or  the  roots  of  trees;  the  effect 
being  that  the  river  cuts  away  its  banks,  some- 
times in  a  large  body,  and  makes  for  itself  a 
new  course,  while  the  earth  thus  removed  is 
almost  simultaneously  deposited  elsewhere,  and 
new  land  is  formed  almost  as  rapidly  as  the 
former  bank  was  carried  away.  But  it  has 
been  held  by  this  court  that  the  general  luw  of 
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nccretioQ  is  applicable  to  land  on  the  Missis* 
sippi  river;  and,  that  being  so,  although  the 
changes  on  the  Missouri  river  are  greater  and 
more  rapid  than  on  the  Mississippi,  the  differ- 
ence does  not  constitute  such  a  difference  in 
principle  as  to  render  inapplicable  to  the  Mis- 
souri river  the  general  rule  of  law."  It  is 
true  that  that  case  came  here  on  demurrer  to  a 
bill,  and  it  was  alleged  in  the  bill  that  the  land 
was  formed  by  "imperceptible  degrees/' and 
that  the  process  of  accretion  "went  on  so 
•lowly  that  it  could  not  be  observed  in  its 
progress;  but,  at  intervals  of  not  less  than 
three  or  more  months,  it  could  be  discerned  by 

[368]  the  eye  that  additions  greater  or  less  had  been 
made  to  the  shore."  The  state  of  facts  dis- 
closed by  this  averment  was  held  not  to  take 
the  case  out  of  the  law  concerning  accretion, 
and,  after  referring  to  some  English  authori- 
ties, it  was  said:  "The  doctrine  of  the  Eng- 
lish cases  is  that  accretion  is  an  addition  to 
land  coterminous  with  the  water,  which  is 
formed  so  slowly  that  its  progress  cannot  be 
perpeived,  and  does  not  admit  of  the  view  that, 
in  order  to  lie  accretion,  the  formation  must  be 
one  not  discernible  by  comparison  at  two  dis- 
tant points  of  time."  And  then  was  quoted 
from  the  opinion  in  8t.  Clair  County  v.  Jjovitig- 
ston,  90  U.  6. 23  Wall  46  [23:  59],  these  words: 
**The  test  as  to  what  is  gradual  and  imper- 
ceptible in  the  sense  of  the  rule  is  that,  though 
the  witness  may  see  from  time  to  time  that 
progress  has  been  made,  they  could  not  per- 
ceive it  while  the  process  was  going  on." 

The  case  before  us  is  presented  on  testimony, 
and  not  on  alle^tion.  But  what  are  the  facts 
apparent  from  Uiat  testimony?  The  Missouri 
River  is  a  winding  stream,  coursing  through  a 
valley  of  varying  width,  the  su&tratum  of 
whose  ^il,  a  deposit  of  distant  centuries,  is 
kirgely  of  qidcksand.  In  building  the  bridge 
if  the  Union  Pacific  Railway  Company  across 
the  Missouri  River,  in  the  vicinity  of  the  tracts 
in  controversy,  the  builders  went  down  to  the 
solid  rock,  sixty-five  feet  below  the  surface, 
and  there  found  a  pine  log  a  foot  and  a  half 
in  diameter— of  course,  a  deposit  made  in  the 
long  ago.  The  current  is  rapid,  far  above  the 
average  of  ordinary  rivers;  and  by  reason  of 
the  snows  in  the  mountains  there  are  two  well 
known  rises  in  the  volume  of  its  waters,  known 
as  the  April  and  June  rises.  The  large  volume 
of  water  pouring  down  at  the  time  of  these 
rises,  with  the  rapidity  of  its  current,  has 
^reat  and  rapid  action  upon  the  loose  soil  of 
Its  banks,  whenever  it  impinges  with  direct 
attack  upon  the  bank  at  a  bend  of  the  stream, 
and  that  bank  is  of  Uie  loose  sand  obtaining 
in  the  valley  of  the  Missouri,  it  is  not  strange 
that  the  abrasion  and  washing  away  is  rapid 
and  great.  Frequently,  where  above  the  loose 
subRtratum  of  sand  there  is  a  deposit  of  com- 

1369]  paratively  solid  soil,  the  washing  out  of  the 
underlying  sand  causes  an  instantaneous  fall 
of  quite  a  length  and  breadth  of  the  superstra- 
tum of  soil  into  the  river;  so  that  it  may,  in 
one  sense  of  the  term,  be  said,  that  the  dim- 
inution of  the  banks  is  not  gradual  and  imper- 
ceptible, but  sudden  and  visible.  Notwitb* 
standing  this,  two  things  must  be  borne  in 
mind,  »miliar  to  all  dwellers  on  the  banks  of 
Che  Missouri  river,  and  disclosed  by  the  tc^ 
timony:  that,  while  there  may  be  an  instanta- 
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neons  and  obvioos  dropping  Into  the  river  of 
quite  a  portion  of  its  banks,  sach  portion  is 
not  carried  down  the  stream  as  a  sotid  and 
compact  mass,  bat  disintegrates  and  sepftraies 
into  particles  of  earth  borne  onward  by  the 
flowing  water,  and  giving  to  the  stream  that 
color  which,  in  the  history  of  the  country, 
has  made  it  known  as  the  "  muddy  "  Miasoori; 
and,  also,  that  while  the  disappearance,  by 
reason  of  this  process,  of  a  mass  of  bank  may 
be  sudden  and  obvious,  there  is  no  transfer  of 
such  a  solid  body  of  earth  to  the  opposite 
shore,  or  anything  like  an  instantaneous  and 
visible  creation  of  a  bank  on  that  shore.  The 
accretion,  whatever  may  be  the  fact  in  respect 
to  the  diminution,  is  always  gradual  and  by 
the  imperceptible  deposit  of  floating  particlei 
of  earth.  There  is,  except  in  such  cases  of 
avulsion  as  may  be  noticed  hereafter,  in  all 
matter  of  increase  of  bank,  always  a  men 
gradual  and  imperceptible  process.  There  is 
no  heaping  up  at  an  instant,  and  while  the 
eye  rests  upon  the  stream,  of  acres  or  rods  on 
the  forming  side  of  the  river.  No  engineering 
skill  is  sufficient  to  say  where  the  earth  in  the 
bank  washed  away  and  disintegratinc  into  the 
river  finds  its  rest  and  abiding  place.  The 
falling  bank  has  passed  into  the  floating  mass 
of  earth  and  water,  and  the  particles  of  earth 
may  rest  one  or  fifty  miles  below,  and  upon 
either  shore.  There  is,  no  matter  how  rapid 
the  process  of  subtraction  or  addition,  no  de- 
tachment of  earth  from  the  one  side  and  deposit 
of  the  same  upon  the  other.  The  only  tning 
which  distinguishes  this  river  from  other 
streams,  in  the  matter  of  accretion,  is  in  the 
rapidity  of  the  change  caused  by  the  velocity 
of  the  current;  and  this  in  itself.  In  the  very 
nature  of  things,  works  no  change  in  the 
principle  underlying  the  rule  of  law  in  respect 
thereto.  ♦ 

Our  conclusions  are  that,  notwithstanding 
the  rapidity  of  the  changes  in  the  course  of 
the  channel,  and  the  washing  from  the  one 
side  and  on  to  the  other,  the  law  of  aocretioa 
controls  on  the  Missouri  river,  as  elsewhere; 
and  that  not  only  in  respect  to  the  rights  of 
individual  land  owners,  but  also  in  re^wct  to 
the  boundary  lines  between  states.  The  boun- 
dary, thereforeL  between  Iowa  and  Nebra^a 
is  a  varying  line,  so  far  as  affected  by  theat 
changes  of  diminution  and  acctetion  In  tba 
mere  washing  of  the  waters  of  the  stnam. 

It  appears,  however,  from  the  teetimooj, 
that  in  1877  the  river  above  Omaha,  wbia 
had  pursued  a  course  in  the  nature  of  an 
ox-bow,  suddenly  cut  throagh  the  neck  of  the 
bow  and  made  for  itself  a  new  channeL  This 
does  not  come  within  the  law  of  accreiioa* 
but  of  that  of  avulsion.  By  this  selection  of 
a  new  channel  the  boundary  was  not  changed, 
and  it  remained,  as  it  was  prior  to  the  amhnoo, 
the  centre  line  of  the  old  channel;  and  that 
unless  the  waters  of  the  river  returned  to  their 
former  bed,  became  a  fixed  and  unvarying 
botindary,  no  matter  what  might  be  the 
changes  of  the  river  in  Its  new  channel. 

We  think  we  have,  by  these  obaervationa, 
indicated  as  clearly  as  \b  possible  the  boundary 
between  the  two  states,  and  npon  these  prin- 
ciples the  parties  may  agree  to  a  dedgnntioB 
of  such  boundary,  and  sudi  desJgnatioo  will 
pass  hito  a  final  decree.    If  no  agn*ement  Is 
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poMiUe,  then  the  cofart  will  appoint  a  commis- 
licm  to  aorrey  and  report  in  accordance  with 
the  Tiewa  beiein  expressed. 

The  costs  (tf  this  sait  will  be  divided  between 
the  two  states,  because  the  matter  involved  is 
one  of  those  governmental  questioDS  in  which 
each  party  has  a  real  and  vital,  and  yet  not  a 
litigious  interest 


1]      THE  WraONA  &  ST.  PETER  RAIL- 
ROAD COMPANY,  Plff.  in  Err., 

V. 

TOWN  OP  PLAINVTEW. 


THE  WINONA  &  St  PETER  RAIL- 
ROAD  COMPANY,  IHff.  in  Err.. 

V. 

TOWN  OP  ELGIN. 
(See  S.  C.  Beporter*t  ed.  871-8M.) 

When  a  Federal  quegtum  artaes— decision  in 
another  ease  between  other  parties— ejfeci  of 
decision  of  Circuit  Court-independent  arounds 
--law  impairing  con  tract — voluntarg  liability 
under  the  state  statutes-suit  founded  on  tort. 


L  To  prcsont  a  Federal  question  on  the  ground 
that  full  faith  and  credit  were  not  given  by  the 
lUte  oourt  to  the  judgments  of  the  Clrouit  Oourt 
of  the  United  States,  it  must  appear  that  the 
state  court  denied  to  the  plain tiif  in  error,  within 
the  terms  of  i  709  of  the  Revised  Statutes,  some 
title,  rfght»  privilege,  or  immunity,  held  by  the 
phhitlif  in  error  under  the  judgments  of  such 
(3rccft  Court,  and  claimed  by  it  in  the  state 
court  qnder  the  Constitution  or  a  statute  of  ttie 
Uoited  States;  and  that  the  decision  of  the  state 
oourt  was  against  such  title,  right,  privilege,  or 
-juraunity. 

1  The  fact  that  the  Supreme  Court  of  a  State  does 
not  acquiesce  in  the  correctness  of  the  decislou 
of  the  Circuit  Court  of  the  United  States,  in 
another  case  between  other  parties,  does  not 
constitute  a  Federal  question. 

1  Neither  the  Constitution  of  the  United  States 
nor  any  Act  of  Congress  guarantees  to  a  suitor 
that  the  same  rule  of  law  shall  be  applied  to  him 
by  a  state  oourt  which  would  be  applied  if  his 
cttinoship  were  such  that  his  suit  might  be 
brought  In  a  Federal  court 

i.  Where  the  state  oourt  gives  no  effect  to  a  sub- 
wquent  state  law,  but  decides  on  grounds  inde- 
pendent of  that  law,  this  court  cannot  take 
Jorlsdictlon  on  tiie  ground  that  that  law  impaired 
the  obligation  of  a  contract. 

t.  This  court  has  jurisdiction  only  when  the  state 
court  has  given  elfeot  to  a  legislative  enactment 
which  Impairs  the  obligation  of  a  prior  contract. 

1  Where  defendant  has  voluntarily  assumed  a 
Uabflity  under  a  state  statute,  that  the  state 
courts  holds  him  liable  under  the  statute,  does 
not  raise  a  Federal  question. 
,  '•  Where  the  liability  of  defendant  which  is  sought 
]  to  be  enforced  against  him  in  the  suit  is  founded 
00  tort  and  does  notarise  out  of  any  contract  re- 


lations, the  question  of  the  impairment  of  the 
obligation  of  a  contract  does  not  arise. 
[No8.  171,  172.1 
Argued  Jan.  i7,t8,I89if.  Decided  Feb.  t9J89$. 

11^  ERROR  to  the  Supreme  Court  of  the 
■  State  of  Minnesota,  to  review  judj^menU 
of  that  court,  affirming  judgmente  of  the  Dis- 
trict Court  of  that  State  in  nivor  of  plaintiffs, 
in  actions  to  recover  of  the  said  Railroad  Com- 
pany the  amount  of  bonds  issued  by  said  towns 
severally  and  transferred  by  the  predecessor  of 
said  company  to  bona  fide  holders  whereby 
the  said  towns  were  made  to  pay  the  same. 
Dismissed. 

The  facta  are  stated  in  the  opinion. 

Messrs.  Tliomas  Wilson  and  Lloyd  W. 
Bowers,  for  plaintiff  in  error: 

Purchase  of  all  the  property  and  franchises  of 
one  corporation  by  another  corporation  or  by 
a  natural  person  does  not  make  the  purchaser 
responsible  for  the  selling  company's  debts. 

Hoard  v.  Cliesapeake  &  0.  R.  do.  123  U.  S. 
222  (81 :180);  Vilas  v.  Milwaukee  dt  P.  du  C.  R. 
Co.  17  Wis.  408;  Oilman\.  Sheboygan  d  F.  du 
L.RCo.Sl Wis.  817;  Menaslia  v.  Milwaukee 
dbN.E.  Ci>.  62  Wis. 414;  Cooky.  Detroit,  Q.  U. 
dtM.RCo.  48  Mich.  849;  Taylor,  Corp.  ^415. 

Authority  to  a  railroad  to  sell  or  mortgage 
ita  'property  or  franchises"  does  not  include 
the  franchise  to  be  a  corporation. 

Memphis  db  L.  B.  B.  Co.  v.  Berry,  112  U.  S. 
609  (28: 8H7);  Willamette  Mfg.  Co.  v.  Bank  of 
British  Columbia,  119  U.S.  191(30:884);  Ohio 
Cent.  B.  Co.  v.  Central  Trust  Co.  138  U.  S.  88 
83:561);  Coe  v.  Columbus,  P.dbl.B.  Co.  10  Ohio 
t.  872;  HaU  v.  SuUivan  B.  Co.  11 L.  R.  N.  S. 
188, 2  Redf.  Am.  R.Cas.621;  Wrighiv.  Milwau- 
kee db  St.  P.  B.  Co.  25  Wis.  46;  EldHdge  v.  Smith, 
84  VU  484;  Cook  v.  Detroit,  O.  U.  &M.  B.  Co. 
48  Mich.  849;  Menasha  v.  Milwaukee  &  N.  B. 
Co.  52  Wis.  414;  Chaffs  v.  Ludding,  27  La. 
Ann.  607;  2  Morawetz.  Corp.  (2d  ed.)  $  936. 

If  a  statute  in  terms  permits  a  corporation 
to  transfer  its  franchise  to  a  corporation,  the 
transaction  is  really  a  surrender  6f  such  fran- 
chise and  the  creation  by  the  statute  of  a  new 
like  franchise  in  the  company  spoken  of  as 

t  rfl  II  ST  eree 

Memphis  db  L.  B.  Co.  v.  Berry,  112  U.  S.  609 
28:837);  Chesapeake  db  0.  B.  Co.  v.  Miller,  114 

.  S.  176  (29:121);  StaU  v.  Sherman,  22  Ohio 
St.  411;  Atkinson  v.  Marietta  db  C  B.  Co.  15 
Ohio  St.  21. 

An  inconsistency  between  the  subseouent 
statute,  as  judicially  given  in  effect,  and  the 
righta  growing  out  of  the  contract,  correctly 
construed,  makes  a  case  of  impairment  of  the 
obligation  of  the  contract. 

Bridge  Proprietors  v.  Hoboken  Land  dk  Imp, 
Co.  68  U.  8. 1  Wall.  116  (17:671);  Delmas  v. 
Merchants  Mut.  Ins.  Co.  81  U.  S.  14  Wall.  661 
20:757);  Northwestern  University  v.  People,  99 
'.  8.309(26:387);  Wright  v.  Nagle,  101  U.  S. 
791  (25:921);  Louisville  Oas  Co.  v.  Citizens  Gas 
Light  Co.  116  U.  8.  688  (29:510);  Southwestern 
B.  Co.  V.  Wright.  116  U.  8.  281  (29:626);  Given 
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TXote.'^Ajs  to  jurisdiction  in  the  United  States  Su- 
KMieOoare,  iOwre  Federal  question  arises^  or  where 
ttvdmiDii  in  question  statutes.  Treaty,  or  ConstitU' 
^■se  notes  to  Martin  v.  Hunter.  4:97,  Matthews 
▼•  Zsae,  tMi,  and  Williams  v.  Norris«  6:671. 

•^  to  MrieAietion  of  United  States  Supreme  Court 
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to  declare  state  law  void  as  in  eonfiiet  v)iXh  state  eon-' 
stUution:  to  revise  decrees  of  state  courts  as  to  con- 
struction of  state  Umds,  see  notes  to  Hart  v.  Lam- 
phire,  7Hn9  and  Oommeroiai  Bank  of  Ginoinnati  v. 
Buokinffham,  12:160 


191 


871-3114 


SUFHEJiE  COUBT  OF  TilK   UkITKD  STATiCft. 


Oct.  Tti^^ 


?.  Wright,  117  U.  8. 648  (29:1021);  Chieaoo,  B. 
dbK.O,R.  Co.  V.  Quffey,  120  U.  S.  669  (80:782); 
Hoadleyr.  San  Franci9co,12i  U.S.  639  (31:553); 
Hew  Orleans  Waterworks  v.  Louisiana  Sugar 
Ref,  a>.125U.  8.  18  (81:607);  Yazoo  dM.  V, 
R.  Co.  V.  Thomas,  182  U.  8. 174(88:302). 

The  state  court,  instead  of  disposing  of  the 
cases  as  if  the  Marshall  and  Ssley  judgments 
had  not  been  recovered,  gave  them  the  alfinn- 
ative  and   unjustifiable  effect  of  subjecting 

Slaintiff  in  error  to  a  liability  which  otherwise 
id  not  exist. 

EmbrpY.  Palmer,  107  U.  8.  8  (27:346);  Cres- 
cent City,  L.  8.  L.  db  8,  H.  Co.  v.  Butchers 
Union  S.  H.  dL.  B.  L.  Co.  120  U.  8. 141  (30: 
614). 

The  question  of  the  proper  effect  to  be  riven 
in  any  case  to  a  Federal  judgment  is  Feaeral. 

The  requirement  that  proper  effect,  and  that 
only  be  given  to  a  Federal  judgment  is  not  lim- 
ited to  cases  where  the  judgment  is  an  estop- 
pel, but  extends  to  all  incidents  of  the  judg- 
ment and  to  its  effect  in  every  possible  way. 

Embry  v.  Palmer,  107  U.  8. 8  (27:846);  Cres- 
cent, L.  8,  L.  d  B.  B.  Co.  v.  Butchers  Union 
8.  H.d  L.8.  L.  Co.  120  U.  8.  141  (80:614); 
Qreen  v.  Van  Buskirk,  72  U.  S.  5  Wall.  807  (18 : 
699);  74  U.  8.  7  Wall.  189  (19:109);  Crapo  v. 
KeUy,^\5.  8.  16  WalL  610  (21:480);  Factors 
d  T.  Ins.  Co.  V.  Murphy, \\\  U.  8. 788  (28:582). 

No  greater  effect  can  be  given  to  any  judg- 
ment of  a  court  of  one  8tate  in  another  State 
than  is  given  to  it  in  the  State  where  rendered. 
Any  other  rule  would  contravene  the  policy  of 
the  provisions  of  the  Constitution  and  laws  of 
the  United  States  on  that  subject. 

Bowrd  of  Publie  Works  v.  Columbia  CoUege, 
84  U.  8. 17  Wail.  521  (21:687);  Buydam  v.  Bar- 
ber, 18  K  Y.  468;  Factors  d  T.  Ins.  Co.  v. 
Murphy,  111  U.  S.  788(2S:682). 

Not  only  is  the  question  F^eral  whether  the 
state  court  gave  the  MarshaU  and  Usley  judg- 
ments an  improper  effect  against  plaintiff  m 
error,  but  this  court  has  junsdiction  of  such 
Federal  question  under  U.  S.  Bey.  Stat,  g  709. 

The  nature  and  effect  of  Federal  process  and 
proceeding  are  questions  for  determination  of 
the  United  States  courts. 

Butz  y.  Muscatine,  75  U.  8.  8  Wall  575  (19: 
490);  Sharps  y.  Doyle,  102  U.  8.  686  (26:277); 
Buck  V.  Colbath,  70  U.  8.  8  Wall.  884  (18:257); 
Etheridge  v.  Sperry,  189  U.  8.  266(85:171). 

Questions  whether  due  effect  is  given  m  ac- 
tions in  state  courts  to  bankruptcy  proceedings 
are  Federal. 

Boynton  v.  Ball,  121  U.  8. 457  (30:985);  Dim- 
eek  y.  Betere  Copper  Co,  117  U.  S.  559(29:994); 
Long  y.  BuUard;  117  U.  8.  617(29:1004);  Aoble 
y.  Hammond,  129  U.  8.  65  (81:621);  Heu  Or- 
leans,  8.  F.  d  L.  R.  Co.  y.  Delamore.  114  U.  8. 
601(29:244). 

Where  the  effect  of  a  Federal  judgment 
comes  id  question  in  a  state  court,  this  court 
will  on  wnt  of  error  itself  determine  whether 
proper  effect  has  been  given  to  it. 

Plumb  V.  Qoodnow,  128  U.  8.  660  (81:268); 
Iks  Moines  Nat.  d  R.  Co.  t.  Iowa  Homestead 
a>.128U.  8. 552(81:202). 

Messrs.  C.  K.  Davis  and  Frank  B«  Kel- 
I0M9  for  defendants  in  error: 

No  title,  right,  privilege,  or  immunity,  un- 
der the  Constitution  or  any  Treaty  or  statute 
«f  the  United  States,  was  specially  or  other- 
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wise  set  up  or  claimed  in  the  District  Court  or 
Supreme  Court  of  Minnesota  at  any  time  or  ia 
any  way;  nor  does  it  appear  by  any  intendment 
that  any  such  title,  etc.,  was  adjudicated  upoa 
by  the  said  courts. 

8pies  V.  Illinois,  128  U.  8. 181  (81:  91). 

To  give  this  court  jurisdiction  of  a  writ  of 
error  to  a  state  court,  it  must  appear  affirma- 
tively, not  only  tliat  a  Federal  question  was  pro* 
sented  for  decision  by  the  highest  court  of  State 
having  juiisdiction,  but  that  its  derision  wia 
necessary  to  the  determination  of  the  cause, 
aud  that  it  was  actually  decided,  or  that  the 
judgment  as  rendered  could  not  have  been 
given  without  deciding  it 

DeSaussure  jr.0ailiard,l2rjV.&.  216(32:125); 
Johnson  v.  Risk,  137  U.  8.  800  (84:68^);  Cook 
County  y.  Calumet  d  C.  Canal  d  D.  Co.  138 
U.  8.  635  (84: 1110);  Brooks  v.  Missoun,  124 
U.  S.  894  (31:  454):  French  v.  Hopkins,  124  U. 
8.524(31:  536). 

This  court  has  no  jurisdiction  to  reyiew  a 
judgment  of  the  highest  court  of  a  Stale  uolesa 
a  Inderal  question  has  been,  either  in  express 
terms  or  by  nececsary  effect,  dt^ided  by  that 
court,  against  the  plaintiff  in  error. 

Rev.  Stat  §  709;  New  Orleans  Wafer 
Works  Co.  V.  Louisiana  Sugar  Rif.  Co.  125  U. 
8.  18  (81:  607);  De  Saussure  v.  GatUard,  127 
U.  S.  216  (32:  125);  Hale  y.  Akers,  182  U.  S. 
554  (33:  442);  Chouteau  v.  Gibson,  111  U.  S. 
200  (-28:  400);  San  Francisco  y.  Itsell,  '«  U. 
8.  65  (38:  570);  Hopkins  y  MeLure.  183  u.  S. 
880  (83:  660);  Blount  v.  Walker,  184  U.  &  60T 
(88:  1036). 

The  petition  for  a  writ  of  error  forms  no 
part  of  the  record. 

Manning  v.  French,  188  U.  8.  189  (83:  584); 
Butler  y.  Gage,  138  U.  8.  52  (84:  869);  Leeper 
y.  Texas,  189  U.  S.  462  (85:  225);  Simmennam 
y.  Nebraska,  116  U.  8.  54  (29:  585);  DetroU 
City  R.  Co.  y.  Quthard,  114  U.  8. 188  (^:118); 
Parmalee  y.  Lawrence,  78  U.  8.  11  Walk  86 
^:  48);  Murdock  y.  Memphis,  87  U.  &  90 
Wall.  590  (22:  429);  McManus  y.  OTBuUiwn, 
91 -U.  8.  578(28:  890);  Louisiana  y.  Board  ef 
Liouidation,  98  U.  8.  140  (25:  114). 

^o  Federal  question  is  involved  in  tbeaa 
cases. 

Giles  y.  LittU,  184  U.  8.  645  (88:  1062); 
Stryker  y.  Ooodnow,  128  U.  8.  527  (81:  194); 
Chapman  y.  Goodnow.  128  U.  8.  540  (81:  235); 
Utc/ifieid  V.  Goodnow,  128  U.  S.  M9  (31:  199); 
Davis  V.  Texas,  139  U.  8.  651  (86;  800). 

Where  one  is  not  party  or  privy  to  the  Fed- 
eral judgment,  it  confers  on  him  no  '*title» 
right,  pnvilege,  or  immunity."  Even  though 
the  state  court,  in  a  subsequent  suit  to  which 
he  is  party,  should  decline  to  follow  the  Fed- 
eral decision,  this  confers  on  him  no  right  to 
have  the  state  decision  reviewed  in  this 
court 

Crapo  V.  EeUy,  88  U.  8.  16  Wall  610  (21: 
480);  Factors  d  T.  Ins.  Co.  v.  Murphy,  111  U. 
S.  788  (28:  582);  Orescent  City,  L.8.L.d8.K 
Co.  y.  Butcfiers  Union  8.  H.  d  L,  8.  K  8.  Os. 
120  U.  8. 141  (80:  614);  Ptainview  y.  Winena 
dSt.P.R  Co.  36  Minn.  612. 

The  result  of  the  decision  and  jodirment  of 
the  Circuit  Court  is  to  fix  irrevocably  the  lia- 
bility of  the  town  for  the  whole  amount  of 
the  indebtedness  evidenced  by  the  bonds. 

Beloit  V.  Morgan,  74  U.  8.  7  WalL  619  0»: 

14tU.  S. 


1^1. 


WiNOJiA  «&  St.  Pkter  R.  Co.  v.  Town  of  Plain  view. 


871-894 


JOS);  ComeUxsk  v.  Hier,  78  N.  Y.  275;  Thayer 
▼.  Manley,  78  N.  Y.  308. 

The  juidgment  of  the  Circuit  Court  of  the 
doited  States  Is  not  only  ao  estoppel,  as  be- 
tween the  town  and  Marshall  and  Ilsley,  as  to 
the  bonds  and  coupons  sued  on  in  that  action, 
but  is  conclusive  as  to  the  validity  of  the  entire 
tsiue  of  the  bonds. 

iieioit  T.  Morgan,  U  U.  8.  7  Wall.  619  (19: 
J05);   Wiscormn  v.  Tarinus.  28  Minn.  179. 

Id  order  to  give  jurisdiction,  the  Judgnnent 
of  the  state  court  must  be  against  the  right 
claimed* 

Gordon  T.  Caldeltugh,  7  U.  8.  8  Cranch.  268 
<2:  488);  Strader  y.  Baldwin,  50  U.  8.  9  How. 
^1  (13:  180):  Burke  v.  Oaine$,  60  U.  H.  19 
How.  888  (15:  655):  HaU  v.  Qaines,  63  U.  8. 
22  How.  144  (16:  264);  ReddaU  ▼.  Bntan,  65 
U.  S.  24  How.  420  (16:  740);  Ryan  v.  Tlumas, 
71  U.  8.  4  Wall.  608  (18:  460. 

The  writ  of  error  must  be  dismissed  for  want 
-of  jurisdiction. 

MiMouH  V.  Andriano,  188  U.  8.  496  (84: 
1012;;  Manning  t.  French,  188  U.  8.  186  (88: 
5821. 

The  case  was  decided  against  the  plaintiffs 
in  error  on  on  independent  ground,  not  involv- 
log  a  Federal  question,  and  broad  enough  to 
mainlain  the  judgment,  in  such  case,  even 
though  the  state  court  also  decides  a  Federal 
question  against  the  plaintiffs  in  error,  the 
court  dismisses  the  writ  of  error  without  con- 
sidering the  Federal  question. 

Manow  v.  BrinJd^,  129  U.  8.  178(82:  654); 
BaJU  T.  Aker$,  182  U.  8.  554  (88:  442);  San 
Frandseo  v.  lUeU,  188  U.  8.  65  (88: 570);  Hop- 
Uns  V.  MeLvre,  188  U.  8.  880  (88:  660>;  Beat- 
^  V.  Benton,  185  U.  8.  244  (84:  124);  Beaupre 
y.  Noyei,  188  U.  8.  397  (84:  991);  Cook  County 
V.  Calumet  d  C.  Canal  dt  D.  Co.  188  U.  8.  685 
<84: 1110). 

If  any  negotiable  bond  or  instrument,  void 
in  the  nands  of  the  original  payee,  is  trans- 
ferred by  the  payee,  and  by  the  transfer  the 
bond  or  negotiable  instrument  is  thereby  made 
a  binding  obli^tion  against  the  maker,  the 
maker  can  sustain  an  action  against  the  payee, 
and  tbe  measure  of  damages  is  the  amount  the 
maker  has  been  compelled  to,  or  will  be  com- 
pelled to,  pay  by  reason  of  said  transfer.  This 
IS  a  common  law  principle.  It  involves  no 
Federal  question. 

Win4ma  v.  Cotodrey,  98  U.  8.  612  (28:  987); 
Jkeker  r.  Maihetes,  12  N.  Y.  818;  Murray  t. 
hurling,  10  Johns.  172;  Tfiayer  v.  Manley,  78 
2^.  Y.  805;  B^nee  v.  Pattereon,  95  N.  Y.  1; 
Wettem  B.  Co.  v.  Bayne,  75  N.  Y.  1;  Develin 
V.  Coleman,  50  N.  Y.  581;  Comstock  ▼.  Bier, 
TO  N.  Y.  269;  Stone  v.  dough,  41  N.  H.  290; 
Badger  r.  Batch,  71  Me.  562;  Pierce  v.  OiUon, 
9  Vt.  216;  Buck  v.  Kent,  8  Vt  99;  Towle  v. 
Lowt,  6  Mass.  894;  Lucas  y.  Baynee,  2  Ld. 
Raym.  871;  Btrk  v.  McDanieU,  87  Vt.  594; 
Sneneer  v.  Dearth,  48  Vt.  98;  lieal  v.  Baneon, 
60  Me.  84;  Oti^field  y.  Mayherry,  68  Me.  197; 
BohnM  T.  Thcmpeon,  18  Ala.  440;  St.  Johny. 
(yConna,7Foii.  (Ala.)466;  Fireman'elne.  Co, 
V.  Cochran,  27  Ala.  228;  Bleaden  y.  Charlet, 
7  Bins.  246;  AUager  y.  Cloee,  10  Mees.  &  W. 
^6:  Kimbaa  y.  BiUinge.  55  Me.  147;  Bays  y. 
Middle,  1  8andf.  248;  Efpane  y.  Kymer,  1  Bam. 
^  Ad.  528;  2  Sedgwick,  Dam.  419;  2  8utb. 
Dim.  616. 
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No  obligation  of  any  contract  has  been  im- 
paired. This  court  has  no  jurisdiction  on  the 
case  presented  by  this  record,  as  to  that  ques- 
tion. No  law  subsequent  to  tbe  contract  has 
been  enacted. 

BurgesB  v.  Seligman,  107  U.  8.  20  (27:  859); 
New  Orleans  Water  Works  Co.  v.  Louisiana 
Sugar  Btf.  Co.  125  U.  8.  18  (81:  607);  Lehigh 
Water  Co.  v.  Easton.  121  U.  8.  891  (80: 1060.) 

The  bonds  were  issued  pending;  the  Harring- 
ton litigation,  and  were  sold  bv  the  Plain  view 
Company,  and  Marshall  and  Hsley  bought 
them  of  Thomas  without  notice  of  that  suit. 
They  therefore  took  them  unaffected  by  the 
Harrington  litigation. 

Oleotl  y.  Fonddu  Lac  County  Suprs.  88  U.  8. 
16  Wall  678  (21:  883);  National  Bank  of  Wash- 
ington y.  Texas,  87  U.  8.  20  Wall.  72  (22: 295); 
Warren  County  v.  Marey,  97  U.  8.  96  (24: 977); 
Warren  County  v.  Post,  97  U.  8.  110  (24: 982); 
Orleans  v.  Piatt,  99  U.  8.  676  (25:  404);  Cass 
County  V.  QiUett,  100  U.  8.  585  (25:  585). 

Tbe  proposition  that  the  decision  in  the  Har- 
rington case  impairs  the  obligation  of  a  con- 
tract has  no  foundation. 

Mississippi  db  M.  R.  Co.  y.  McClure,  77  U. 
8.  10  Wall.  511  (19:  997);  Knox  v.  mtcha'nge 
Bank  qf  Virginia,  79  TJ.  8.  12  Wall.  879  (20: 
414);  Tarter  v.  Reach,  82  U.  8. 15  Wall  67  (21: 
82);  Neu)  Orleans  Waterworks  Co,  y.  Louisiana 
Sugar  Ref.  Co.  125  U.  8.  18-85  (81:  607-618); 
Reynolds  v.  Stockton,  140  U.  8.  254  (85:  464); 
Wright  v.  Nagle,  101  U.  8.  791  (25:  921);  Wes- 
ton y.  CharUston,  27  U.  8.  2  Pet.  462  (7;  486). 

Where  one  corporation  goes  entirely  out  of 
existence  by  being  merged  in  or  annexed  to 
another  corporation,  if  no  arrangements  are 
made  respecting  tbe  property  and  liabilities  of 
the  corporation  that  ceases  to  exist,  the  subsist- 
ing corporation  will  be  entitled  to  all  the  prop- 
erty, and  be  answerable  for  all  the  liabilities. 
When  the  benefits  are  taken,  the  burden  \b 
assumed. 

Thompson  r.  Abbott,  61  Mo.  176;  Mount 
feasant  v.  Beckwith,  100  U.  b.  538  (25:  704); 
Western  Sav.  Fund.  8oe.  y.  Philadelphia,  81 
Pa.  175;  Rorer,  Railroads,  page  88;  Mont- 
gomery dbW.  P.  R.  Co.  y.  Branch,  59  Ala.  189, 
6  Am.  (Dorp.  Oas.  86;  Tysen  T.  Wabash  R.  Co. 
15  Fed.  Rep.  768;  Mississippi  Valley  R.  Co.  y. 
Chicago,  St.  L.  db  N.  0.  B.  Co.  58  Miss.  846,  8 
Am.  Corp.  Cas.  76;  Columbus^  C,  L  db  C.  B.  Co. 
y.  Skidmore,  69  111.  562;  Western  U.  R.  Co.  v. 
Smith,  75  Rl. 496;  Chicago, RLdP.R.Co.  y. 
Moffltt,  75  Rl.  524  ;  Whipple  v.  Union  Pae.  H. 
Co.  28  Ean.  474;  Indianapolis  R,  Co.  v.  I^Yyer, 
56  Tex.  609;  Warren  v.  Mobile  d  M.  R.  Co.  49 
Ala.  582;  Columbus,  C.  db  L  C.  B.  Co.  y.  Pow- 
eU,  40  Ind.  87. 

Mr.  Justice  Blatehford  delivered  tbe 
opinion  of  the  court: 

Ry  an  Act  of  the  Legislature  of  the  8tate  of 
Minnesota,  approyed  March  5,  1877,  ((^neral 
Laws  of  Minnesota  of  1877,  chap.  106,)  it  was 
enacted,  bv  sections  4.  5,  6,  and  7  thereof,  as 
is  printed  in  the  margin.* 

*f  4.  Whenever  any  suoh  railroad  company,  speo- 
Ifled  In  tbe  first  seotion  of  this  Aot,  shall  desire  aid 
in  the  ooDstruotion  of  its  railroad  irom  any  ooun- 
tr^  town,  city,  or  village  speoifled  in  said  flivt  sec- 
tion, it  shall  make  and  deliver  to  the  county  audit- 
or of  such  count/,  the  town  clerk  of  such  town,  or 
the  clerk  of  sunt*  incorporated  oMbf  or  village,  as 

its 


871-^94 


SmnuEMB  Cousi  of  thb  Ubitbd  SrAxifl. 


OoT.Txmi:^ 


Purporting  to  proceed  under  sections  4  snd 
7  of  that  Act,  tbe  Plainyiew  Railroad  Cou- 

[31^1  PBOiy,  a  Minnesota  corporation,  on  the  81st  of 
January,  1878,  deliTered  to  tbe  town  derk  of 
the  town  of  Plainview  a  proposition  in  writing, 
signed  by  the  president  and  secretary  of  tbe 

(3131  company,  containing  the  statements  and  spec- 
ifications required  by  section  4  of  the  Act,  and 
stating  that  the  amount  of  the  bonds  of  the 
town  desiied  by  the  company  was  $50,000. 

[374]  The  town  clerk  endorsed  on  the  proposition 
the  date  of  filing,  and  transcribed  the  proposi- 
tion in  bis  records  on  March  80, 1878.  On  the 
Slst  of  January,  1878,  the  company  posted  in 
three  public  places  in  the  town  a  notice  that, 
after  February  6,  1878,  a  petition  to  the  super-  i 


Tisors  of  the  town,  appended  to  a  copj  ^ 

proposition,  would  be  presented  to  the  raMenft. 
taxpayers  of  the  town,  asking  the  supervbor^ 
to  agree  to  the  proposition.  The  notice  antft 
the  proposition  were  published  in  anewspapei* 
printed  and  published  in  the  town. 

On  the  80th  of  Mandi,  1878,  witiiiB  cbree- 
months  after  the  filing  of  the  propodtkm  with 
the  town  clerk,  the  company  oeUvered  to  hisrk 
four  petitions,  in  the  form  required  by  section 
7  of  tbe  Act,  addressed  to  the  town  board  of 
supervisors,  stating  that  the  petitioners,  being 
residents  of  tbe  town  and  assessed  fw  taiea 
upon  real  and  personal  estate  therein,  as  shown 
by  its  last  assessment  roll,  asked  the  sapervt»> 
ors,  as  the  proper  authorities  of  the  town,  to- 


the  case  may  be,  a  definite  proposition  in  writ 
■igrDed  by  tbe  president  and  secretary  of  said 


itiDjr, 

road  company,  and  sealed  with  its  seal^  which  prop- 
osition shall  contain  a  statement  of  the  amount  of 
bonds  desired,  the  time  when  payable,  and  wheth- 
er payable  before  maturity  at  the  option  of  such 
municipality,  the  rate  of  interest  which  they  shaU 
l)ear,  and  such  proposition  soaU  contain  a  state- 
ment specifyioflr  when  said  bonds  are  to  be  deliv- 
ered with  reiereuce  to  tiie  time  of  the  entire  or  par- 
tial construction  of  said  railroad,  and  may  contain 
a  statement  that  such  twnds  may  be  deposited  in 
escrow  prior  to  tbe  delivery  to  the  railroad  oom- 
pany:  and  such  proposition  shall  contain  a  state- 
ment that  the  said  railroad  company  will,  in  con- 
sideration of  said  bonds,  at  the  election  of  such 
muQJcipaiity,  issue  to  the  municipality  from  which 
it  is  to  recetve  the  same,  such  number  of  the  shares 
of  its  capital  stock  as  will  at  par  value  of  such  stock 
correspond  with  the  principal  sum  of  such  bonds. 
In  case  such  twnds  are  proposed  to  be  deposited  in 
escrew  as  aforesaid,  the  proposition' shall  also  state 
that  the  certificate  of  the  stock  to  be  ezohanfred 
therefor  shall  be  placed  with  the  same  depository 
at  the  same  time,  and  in  that  case  the  proposition 
iball  set  forth  the  full  name  and  residence  of  tiie 
trustee  or  trustees,  who  phaU  be  the  custodian  of 
the  stock  of  said  company  and  of  the  bonds  of  euch 
city,  village,  town,  or  county;  the  auditor  or  clerk 
with  whom  any  such  propootJon  shall  be  filed  shall 
immediately  indorse  ihereon  the  date  of  its  receipt 
by  him.  and  transcribe  the  same  into  the  record 
book  of  the  county,  town,  city,  or  vUlage,  as  the 
case  may  be,  of  which  he  is  such  clerk. 

<  5.  The  mode  of  arrivinir  at  such  mutual  agree- 
ment as  is  herelnbtf  ore  specified,  shall  be  as  f  ol- 
lowsi 

JFYrst— Upon  r^Hseivinir  such  proposition,  the 
county  auditor  of  such  county,  the  town  clerk  of 
such  town,  or  the  clerk  of  such  incorporated  dty 
or  village,  as  the  case  may  be,  shall  immediately 
publish  a  notice  of  an  election  to  be  held  by  tiie 
leiral  voters  of  such  county,  town,  incorporated 
city  or  village,  at  the  usual  place  or  places  of  hold- 
inir  elections  therein,  and  at  such  time  as  such  clerk 
may  designate,  not  less  than  ten  (10)  dasrs  or  more 
than  twenty  ^)  days  from  the  dato  of  such  no- 
tices, which  notice  snail  contain  a  substantial  state- 
ment of  the  proposition  made  by  said  railroad  com- 
pany for  the  issue  of  the  bonds  of  such  municipal- 
ity, and  shall  notify  the  legal  voters  thereof  to 
deposit  a  ballot  upon  which  shaU  be  written  or 
pnnted  the  words,  *^or  tbe  railroad  proposition,** 
or  the  words.  **ajrain9t  the  railroad  proposition.** 
And  such  notice  shall  be  poHiod  in  three  (8)  public 
places  in  each  election  precinct  in  the  district  in 
which  aid  is  desired,  at  least  seven  (7)  days  before 
the  day  of  such  election,  and  shaU  also  be  pub- 
lished at  least  twice  before  such  election  in  one 
newspaper  in  such  city,  village  or  town,  if  any  is 
published  therein,  and  if  the  aid  is  asked  of  a  coun- 
ty, in  one  newspaper  In  each  village  and  city  in 
such  county  in  which  a  newspaper  is  published, 
and  if  there  is  no  newspaper  published  in  such  citv, 
village,  town  or  county,  then  such  notice  shall  be 
so  published  in  a  newspaper  published  at  the  near- 
est place  thereto  in  which  one  Is  published. 

Frnvrth—lt  a  majority  of  the  legal  voters  who 
^hnll  vote  upon  the  question  at  any  election  to  be 
held  in  any  such  coun^,  town,  city  or  village.  In 
pursuance  of  the  provisions  of  this  Act,  shalL  as 
indicnted  by  the  ofliotal  returns  of  any  such  elec- 
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tion,  vote  *^or  tiie  railroad  propositioo,**  then  sueb 
mutual  agreement  for  the  Issue  of  bonds  by  soeh 
munidpallty  and  of  stock  by  such  railroad  com- 
pany as  provided  m  this  Act  shaU  be  deemed  and 
considered  to  have  been  arrived  at  and  perfected, 
and  thereupon  such  bonds  and  stock  shall  tie  iasuod 
and  delivei^d  by  the  proper  officer  in  conformity 
with  the  true  intent  of  such  proposltlofi  and  with 
tbe  provisions  of  this  Act. 

Andprwidedfurihtr^  That  tbe  boaM  of  «ounty 
commfisioners  of  any  such  county,  or  tbe  board  of 
supervisors  of  any  such  town,  or  tbe  oowmoo 
councU  of  any  such  village  or  dty,  may.  In  case  it 
shaU  deem  it  for  the  interest  of  such  ooontr,  town, 
village  or  dty,  to  do  so,  waive  tbe  issuance  by  saci^ 
railroad  company  of  any  such  stock  to  snoh  ooonty. 
town,  vUlage  or  city. 

I  e.  No  t)onds  shall  be  delivered  to  tbe  ooamay 
under  such  proposition  until  the  road,  brBD<^  or 
extension  thereof  for  the  construction  of  which  the 
aid  has  been  granted  shall  have  been  completed 
ready  for  tiie  passage  of  cars  continuously  troas 
one  terminus  through  or  to  tbe  district  granting 
the  aid  or  to  the  nearest  point  in  its  Une  to  snoh 
district,  or  from  such  terminus  to  such  point  as  (he 
company  in  its  proposition  shaU  have  prc^Mfsd  to 
construct  said  road  where  the  line  of  toe  roM  shaft 
not  lie  through  tlie  distrlot,  ^ 

1 7.  Another  mode  of  arriving  at  sooh  asatoal 
aneement  shall  be  as  f oUows: 

J^^trse— Within  three  (9  months  after  thelUlng  of 
any  such  proposition  as  Is  specified  In  the  fOmth 
(4th)  section  of  this  Act  with  any  oounty  auditor, 
town  clerk,  or  derk  of  any  dty  or  village,  as  the 
case  may  be,  tiie  said  railroad  company  snail  cause 
notice  to  be  given  as  prescribed  in  tbe  fifth  (Sth^ 
section  of  this  Act,  in  three  (8)  pubUo  places  In  each 
dection  precinct  in  the  district  In  which  aM  Is  de- 
sired, stating  that  after  a  day  named  insaidnot)ce» 
which  shaU  be  at  least  five  (6)  days  after  its  date,  a 
petition  to  the  proper  authorities  of  such  ooonty* 
town,  dty  or  village  will  Xae  presented  to  the  rev- 
dent  taxpayers  of  such  oounty,  town,  dty  or  vil- 


lage for  thdr  signatures,  asking  such  authorities 
to  agree  to  such  propodtion,  and  such  oetltlon  shall 
be  appended  to  a  substantial  copy  of  suoh  propo- 
sition. 

Second—If,  within  four  months  after  the  llllog  of 
such  propodtion  with  any  such  county  anditor, 
town  derk,  or  derk  of  any  dty  or  village,  as  the 
case  may  be,  the  said  railroad  company  shall  deliv- 
er  to  such  derk  a  substantial  copy  or  copies  of  such 
proposition,  so  filed,  with  such  petition  to  tbe 
proper  authorities  of  such  oounty,  town,  dty  or 
village,  asking  such  authorities  to  agree  to  such 
proposition  appended  thereto,  bearing  the  signa- 
tures of  a  majority  of  the  persons  residing  In  such 
oounty,  town,  dty  or  vlUage,  who  were  assessed  for 
taxes  upon  real  or  personal  estate.  In  sudi  oounty, 
town,  city  or  village,  as  the  case  may  lie,  as  shown 
by  the  last  assessment  roU  of  the  district  of  which 
aid  is  desired,  which  signatures  shall  be  vertfled  by 
the  affidavit  of  some  person  witnessing  such  signa- 
tures: then  such  mutual  agreement  zor  the  issue 
of  bonds  by  such  munidpallty  and  of  stock  by 
such  railroad  company  shall  be  deemed  and  ooo- 
sidered  to  have  been  arrived  at  and  perfected,  and 
thereupon  such  bonds  and  stock  shall  be  Issued  and 
delivered  In  conformity  with  the  true  Inteot  and 
meaning  of  such  proposition,  and  with  the  prov»- 
lons  of  tnis  AoL 
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tme  lo  the  propositkm  of  the  company  to 
wbidi  the  petition  wm  appended.  Tne  peti- 
tions bore  the  signatures  of  a  majority  of  the 
persons  residing  in  the  town  who  were  assessed 
for  taxes  on  reu  or  personal  estate  therein,  as 
shown  by  its  then  latest  assessment  roll  and 
the  signatures  were  verified  by  the  affidavits  of 
the  persona  witnessing  such  signatures;  but  the 
petitions  were  not  signed  by  a  majority  of  the 
electors  or  legal  voters  of  the  town.  Those 
petitions  were  the  only  ones  ever  made  asking 
the  authorities  of  the  town^  agree  to  the  propo- 
sition of  the  company,  and  they  and  section  7 
of  the  Act  constituted  the  only  authority  had 
or  claimed  for  the  issue  of  the  bonds  hereinaf- 
ter mentioned.  No  election  was  held  in  the 
town  to  authorize  its  supervisors  to  agree  to  the 

S]  proposition  or  to  the  issue  of  any  such  bonds. 
On  the  80th  of  March,  1878.  the  board  of 
sopervisors  of  the  town  adopted  and  placed  on 
file  in  the  office  of  the  town  clerk  resolutions 
which  recited  the  proposition  of  the  company, 
the  posting  of  the  notices,  and  the  presenting 
of  the  petitions,  with  signatures  and  affidavits, 
from  which  it  appeared  that  a  majority  of  the 
resident  taxpayers  of  the  town,  assessed  for 
taxes  ^upon  real  or  personal  estate  therein,  as 
shown  by  its  last  assessment  roll,  had  signed 
the  petitions,  and  that  the  construction  of  the 
rsHroad  by  the  company,  as  set  forth  in  its 
proposition,  would  promote  the  general  pros- 
perity and  welfare  of  the  taxpayers  of  the 
town.  The  resolutions  were,  that  the  propo- 
sition of  the  company  was  accepted,  so  far  as 
related  to  the  issue  of  bonds;  that  bonds  of  the 
town  to  the  amount  of  $50,000,  with  interest 
coupons  attached  and  pavable  as  requested  in 
the  proposition,  be  issued  to  the  company  as 
soon  as  it  should  have  its  railroad  completed, 
with  the  cars  running  thereon;  and  that  the  is- 
sue of  stock  to  the  town  by  the  company,  in 
consideration  of  the  bonds,  was  waived. 

The  company  constructed  its  railroad,  had 
the  cars  running  thereon,  and  performed  what 
was  stated  in  ttie  proposition,  except  that  it 
never  issued  to  the  town  any  stock  of  the  com- 
ply. 

Before  any  bonds  of  the  town  were  issued  to 
the  company,  one  George  W.  Harrington,  a 
resident  citizen  and  tax^yer  of  the  town, 
hroQf ht  a  suit  in  the  district  court  for  Waba- 
sha County,  in  which  county  the  town  is  situ- 
ated, affainst  the  town  and  its  officers  and  the 
nihoaa  company,  setting  forth  the  proceed- 
iags  on  which  the  bonds  were  to  be  issued; 
that  they  were  illegal;  and  that  It  was  intend- 
ed to  iraue  the  bonds;  and  praying  that  the 
town  and  ita  officers,  particularly  the  chairman 
of  the  board  of  supervisors  and  the  town  clerk, 
mi^ht  be  enjoined  from  issuing,  and  the  rail- 
road company  from  accepting  or  receiving,  any 
such  bonds.  The  town  answered  the  com- 
^aint,  and  in  January,  1879,  the  case  was  tried 
by  the  district  court,  which-  on  February  6, 
1879,   gave  judgment  for  the  defendants  and 

^..  dismissed  the  stiit.  Harrington  took  an  appeal 
1  to  the  Supreme  Court  of  the  State,  but,  before 
it  was  pcarfected,  the  bonds  were  issued  and 
delivered  to  the  company.  The  Supreme 
Court,  on  October  6,  1880,  reversed  the  judg- 
ment below,  its  opinion  being  reported  in  z7 
Hion.  224.  It  held  that,  under  the  Constitu- 
tioo  of  Minnesota,  it  was  not  competent  for  the 

mr.s. 


Legislature  to  authorize  any  person  or  class  of 
persons,  other  than  the  electors  of  a  town  or 
the  officers  chosen  by  such  electors,  to  deter- 
mine what  action,  requiring  load  taxation,  the 
town  would  take  in  any  particular  case;  that 
therefore,  section  7  of  chapter  106  of  the  Laws 
of  1877,  which  assumed  to  empower  a  majority 
of  the  '^resident  taxpayers,"  whether  they  were 
electors  or  not,  to  bind  a  town  to  issue  its 
bonds  to  aid  in  the  consiructioo  of  a  railroad, 
was  unconstitutional  and  void;  and  ^at,  al- 
though the  mode  for  authorizing  the  issue  of 
bonds  provided  by  section  7  was  invalid,  yet, 
as  the  same  Act  provided  another  mode  for 
authorizing  such  issue,  which  was  valid,  and 
as  the  bonds  need  not  recite  under  which  of  the 
two  provisions  of  the  Act  they  were  issued, 
but  only  that  they  were  issued  under  and  pur- 
suant to  such  Act  generally,  and  a  purchaser 
would  then  have  the  right  to  presume  that  they 
were  issued  under  its  valid  provisions,  and 
there  might  thus  be  bona  fide  purchasers  of  the 
bonds,  a  suit  for  an  injunction  would  lie  to  re- 
strain the  issuing  of  the  bonds  by  the  town  of- 
ficers under  the  invalid  mode  provided  by  sec 
tion  7  of  the  Act. 

On  the  18th  of  March,  1879,  the  town  board 
of  supervisors  passed  a  resolution  that  the  town 
issue  to  the  company  its  bonds  in  the  sum  of 
$50,000,  dated  on  January  1,  1879,  to  become 
due  on  or  before  20  years  from  that  date,  with 
interest  thereon,  payable  annually,  at  seven 
percent  per  annum;  that  the  bonds  be  signed 
and  issued  by  the  chairman  of  the  board  and 
the  town  clerk;  and  that  the  issue  of  stock  by 
the  company  to  the  town  in  a  corresponding 
amount  was  waived.  The  bonds  were  .ipsued 
on  the  19th  of  MarcL,  1879,  beingt>ne  hundred 
in  number,  and  niunbered  consecutively  from 
1  to  100,  each  purporting  to  be  the  bond  of  the 
town  of  Plainview,  payable  to  the  Plain  view 
Railroad  Companv  or  bearer,  for  $500,  dated 
January  1,  1879,  due  on  or  before  January  1, 
1899,  with  interest  at  seven  per  cent  per  an- 
num, payable  annually,  according  to  the  con- 
ditions of  the  twentv  interest  coupons  attached, 
one  of  them  pavable  January  1, 1880,  and  one 
on  January  1  of  each  year  thereafter  until  the 
maturi^  of  the  bond.  Each  bond  contained 
on  its  face  the  following  statement:  *'This 
bond  is  issued  in  pursuance  of  a  mutual  agree- 
ment between  the  said  town  and  the  said  rail- 
road company,  which  agreement  was  made  in 
accordance  with  the  laws  of  the  State  of  Min- 
nesota, and  through  and  by  a  proposition  made 
by  said  railroad  company,  and  auly  accepted 
by  said  town  upon  petition  therefor  signed 
by  a  majority  of  the  resident  taxpayers  of 
said  town,  said  agreement  having  been  fully 
performed  by  the  said  railroad  company  on  its 
part.  This  bond  is  issued  in  pursuance  of  the 
authority  given  for  that  purpose  by  the  laws 
of  the  State  of  Minnesota  and  in  compliance 
with  a  resolution  of  the  board  of  supervisors 
of  said  town. 

The  company,  on  or  about  July  9,  1879, 
sold,  transferred,  and  delivered  the  bonds  and 
coupons  to  citizens  of  the  State  of  Wisconsin, 
who  purchased  the  same  without  notice  of 
any  facts  invalidating  the  bonds,  and  paid  the 
company  $50,000  for  them.  The  bonds  and 
coupons  were  purchased  and  acquired  by 
Samuel  Marshall  and  Charles  F.nsley,  citizens 
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of  WiflcoDsiD,  who  purchased  them  in  good 
faith,  for  valiie,  without  notice  of  anjuicts 
invalidatinff  them.  On  the  29th  of  Jannary, 
1881,  Marsballand  Haley  commenced  an  action 
at  law  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota  against 
the  town  of  Plainview,  to  recover  the  amount 
of  46  coupons  for  $85  each,  cut  from  said 
bonds,  which  coupons  fell  due  January  1, 
1881.  The  action  was  defended  by  the  town, 
and  was  tried  before  the  Circuit  Court  without 
a  jury,  which  found  in  favor  of  the  plaintiffs 
and  entered  a  judgment  in  their  favor  for 
$1,746.98.  The  opinion  of  the  Circuit  Court 
of  the  United  States  is  reported  in  8  McCrary, 
85.  It  held  that  the  recitals  in  the  bonds 
were  conclusive  evidence  in  favor  of  a  pur- 
chaser without  further  information;  that  the 
conditions  precedent  prescribed  by  the  statute 
bad  been  complied  with;  that,  as  the  law  under 
which  the  bonds  were  issued  had  been  recog- 
nized as  valid  by  the  highest  court  of  the 
State  of  Minnesota,  before  tbey  were  purchased 
by  Marshall  and  Ilsley,  no  subsequent  decision 
could  affect  their  validity  in  the  hands  of  such 
purchasers;  and  that  the  rule  charging  every 
one  with  notice  of  pending  suits  was  inappli- 
cable where  negotiable  securities  constituted 
the  subject-mat tei.  The  case  referred  to  by 
the  Circuit  Court,  as  that  in  which  the  Supreme 
Court  of  Minnesota  had  recognized  section  7 
of  chapter  106  of  the  Laws  of  1877  as  constitu- 
tional and  valid,  was  that  of  Stater,  Bighland, 
25  MinuC  865,  decided  January  10,  1879.  The 
Circuit  Court  arrived  at  the  conclusion  that, 
as  the  bonds  in  question  had  been  purchased 
by  Marshall  and  Ilsley  before  the  case  of  Har- 
rington T.  Plainview  R,  Co.  had  been  decided 
by  the  Supreme  Court  of  Minnesota,  and  that 
court  had  said  nothing  on  the  subject  pre- 
viously except  what  was  contained  in  its  opin 
ion  in  State  v.  Bighland,  the  bonds  were  not 
affected  by  the  decision  in  the  Harrington 
case.  As  to  the  point  that  the  bonds  were 
invalid  in  the  hands  of  Marshall  and  Ilsley, 
from  the  fact  that  they  were  purchased  during 
the  pendency  of  the  Harrington  suit,  the  Cir- 
cuit Court  made  answer,  that  said  purchasers 
were  not  parties  to  that  suit  and  had  no 
knowledge  of  it,  and  that  the  rule  that  all 
peisons  were  bound  to  take  notice  of  a  pending 
suit  did  not  apply  to  negotiable  securities, 
citing  Warren  vounty  t.  Marey,  97  U.  S.  96 
[24:  977]. 

Thereaft<»r.  Marshall  and  Usley  brought  five 
other  suits  against  the  town  of  Plainview,  to 
recover  severally  upon  coupons  cut  from  said 
bonds,  which  coupons  became  due  from  vear 
to  year,  two  of  which  suits  were  defended  by 
the  town,  and  in  all  of  them  judgments  were 
recovered  against  it,  amounting  respectively 
to  $1,717.81,  $4,154.08,  $2,595.57,  $771.15, 
and  $8,906.22,  three  of  which  six  judgments 
the  town  paid. 

Like  judgments  with  those  against  the  town 
of  Plainview  were  recovered  in  the  Circuit 
Court  of  the  United  States  for  the  District  of 
Minnesota  hy  Marshall  and  Ilsley  against  the 
town  of  Elgin,  Minnesota,  and  one  of  the 
ludgments  against  each  of  the  two  towns  was 
brought  to  this  court  by  a  writ  of  error. 
Keitber  of  the  two  judgments  exceeding 
$5,000,  this  court  dismissed  the  writ  of  error 
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in  each  case(106U.  S.  578,  588  [27:  249,  250]X 
for  want  of  jurisdiction  in  this  court,  altboogk     .. 
the   defendants   in  error  were  holden  aad     ^* 
owners  of  bonds  to  the  amount  of  more  than 
$5,000,  from  which  the  coupons  sued  on  in 
Uie  two  cases  were  cut. 

On  the  8d  of  March,  1881,  an  Act  passed  bf 
the  Legislature  of  Miimesota  was  approved  t^ 
the  governor,  entitled  "An  Act  to  Authorise 
the  Winona  &  Saint  Peter  Railroad  Compaaj 
to  Purchase  the  Stock  and  to  Purchase  or 
Lease  the  Property  and  Franchises  of  the 
Plainview  Railway  Company"  (Special  Laws  • 
of  Minnesota  of  1881,  chap.  414),  Uie  proviskMia 
of  which  were  as  follows:  "Section  1.  The 
Winona  &  Saint  Peter  Railroad  Company  ia 
hereby  authorized  to  purchase  the  stock  or  to 
purchase  or  lease  the  property  and  francfaiaei 
of  the  Plainview  Railway  Companj^;  and  laid 
last  named  company  hereby  authorized  to  sell 
and  convev  or  to  lease  its  property  and  fran- 
chises to  the  said  first  named  company,  upoo 
such  terms  as  may  be  agreed  upon  by  the 
respective  boards  of  directors  of  said  com- 
panies, so  as  to  make  the  property  and  fran- 
chises of  the  last  named  companjr  a  pa  a  of 
the  property  and  franchises  of  said  Winooa 
&  Saint  Peter  Railroad  Company  to  be  used 
and  operated  by  it  under  its  charter.  Jhrondei. 
that  any  such  purchase  of  the  property  or 
franchises  of  the  Plainview  Railway  Company 
shall  be  made,  and  all  such  property  held  l^ 
said  Winona  &  Saint  Peter  Railroad  Company, 
subject  to  all  demands,  claims  and  ri^ts  of  ac- 
tion against  said  Plainview  Railway  Company. 
arising  or  growing  out  of  the  latter  companjrs 
having  heretofore  obtained  and  disposed  of 
certain  bonds  and  coupons  purporting  to  have 
been  issued  by  the  towns  of  Plainvfew,  Blgin, 
and  Viola  to  said  Plainview  Rail  way  Company, 
and  in  taking  such  transfer  under  this  Act  said 
purchasing  company  shall  aasume  all  claims 
and  demands  against  said  Plainview  Railway 
Company  to  the'  extent  and  value  only  of  tM 
property  and  franchises  so  transferred.  §  1 
The  Winona  &  Saint  Peier  Railroad  Com- 
pany is  hereby  authorized  to  issue  its  c^ittal 
stocK  to  an  amount  neceasarv  to  maka  and 
complete  the  purchase  aforesaid.  S  S.  This 
Act  shall  take  effect  and  be  in  force  Xrom  and 
after  its  passage." 

In  September,  1884,  tiie  town  of  Plainview 
brought  a  suit  against  the  Winona  A  Saint  ,«i 
Peter  Railroad  Company,  in  the  district  court  ' 
for  the  county  of  Wabasha  in  the  State  of 
Minnesota,  the  coniplaint  in  which  aet  forth 
the  making  by  the  Plainview  Railroad  Com- 
pany of  the  proposition  in  writing  and  the 
aforesaid  acts  of  complisLce  with  the  provis- 
ions of  chapter  t06  of  the  Laws  of  1877,  and 
the  filing  with  the  town  clerk  of  the  petitions 
signed  by  the  taxpayers,  and  alleged  that  the 
petitions  were  not  signed  by  a  majority  of  the 
electors  or  legal  voters  of  the  town;  that  no 
election  was  held  in  the  (own  to  authorize  the 
supervisora  to  agfee  to  the  proposition  or  to  it- 
sue  any  bonds;  that  the  boara  of  soperrisors 
adopted  the  resolutions  before  referred  to  with- 
out  authority  or  right  from  the  electors  of  the 
town  or  otherwise,  the  iuperviaon  and  the 
railroad  company  well  knowing  that  a  major 
ity  of  the  electors  or  legal  yoten  of  the  u>wa 
had  not  signed  the  petitions  and  that  do  elco 
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UOD  bad  been  held  authorizing  the  passing  of 
the  raolutioDS;  Uiat  there  was  no  authority  to 
pMi  the  same,  or  to  bind  the  town  thereby,  or 
to  liaue  the  bonds;  that  the  bonds  were  issued 
and  delivered  to  the  company;  and  that  the 
latter,  on  or  about  July  9,  1879,  intending  to 
tojore  and  defraud  the  town  and  deprive  it  of 
any  defense  to  the  bonds  or  coupons  as  against 
booa  fide  holders  thereof  for  value,  sold  and 
traBsferrcd  the  bonds  to  citizens  of  Wisconsin, 
who  purchased  the  same  of  the  company  bona 
td^  without  notice  of  any  of  the  facts  invali- 
datbig  the  bonds,  and  paid  the  company  $50,- 
000  therefor.    The  complaint  then  set  out  the 
suits  and  judgments  against  the  town  by  Mar- 
shall and  llsley,  and  the  passing  of  the  Act  of 
March  8,   1881,  and  averred  that  the  passage 
of  that  Act  was  procured  by  the  Winona  & 
Saint  Peter  Railroad  Company,  and  the  Act 
duly  accept^  and  assented  to  by  that  com- 
panv;  that  the  bonds  and  coupons  mentioned 
io  that  Act  were  the  same  beiore  referred  to, 
and  the  said  company  under  said  Act  issued 
and  disposed  of  its  slock  to  an  amount  neces- 
sary to  make  and  complete  the  purchase  au- 
thorized  by  the  Act;  and  that,  about  May, 
1881,  that  company,  actine  solely  under  the 
proTisioDS  of  the  Act,  purchased  all  the  prop- 
erty and  franchises  of  the  Plain  view  Railroad 
i    Company,  of  the  value  of  $200,000,  and  in 
making  such  purchase,  and  as  part  of  the  con- 
sideration therefor,  assumed  all  claims,   de- 
Jiands,  and  rights  of  action  against  the  Plain- 
view  Railroad  Company,  as  provided  in  the 
Act,  including  the  claim,  demand,  and  right 
of  action  set  forth  in  the  complaint,  and  agreed 
to  pay  the  same.    The  complaint  demanded 
judgment  against  the  Winona  &  Saint  Peter 
lUiJroad  Company  for  $50,000,  with  interest 
from  January  1,  1879,  at  seven  per  cent  per 
toDum. 

The  record  shows  that  on  the  11th  of  May, 
1881,  the  Pidinview  Railroad  Company  con- 
veyed, by  an  instrument  in  writinr,  to  the 
Wmona  &  Saint  Peter  Railroad  Company 
all  its  railroad,  about  sixteen  miles  in  length, 
aod  all  its  franchises  and  property,  for  the 
consideration  of  $225,000  paid,  "and  by  vir- 
ine  of  the  power  and  authority  conferred  upon 
the  parties"  by  the  Act  of  March  8,  1881. 

The  defendant  put  in  an  answer  to  the  com« 
plaint,  denying  its  liabili^,  to  which  answer 
the  plaintiff  replied.  Evidence  was  given  as 
to  the  suit  of  Harrington  and  the  suits  of  Mar- 
shall and  llsley  against  the  town,  and  the  case 
wss  tried  in  June,  1885,  before  the  district 
court  for  Wabasha  County,  which  made  find- 
ings of  fact  and  conclusions  of  law,  on  De- 
cember 26,  1885,  and  entered  a  judgment  for 
tbe  plaintiff  for  $74,451.81,  being  $50,000  with 
ioterest  from  January  1,  1879,  at  seven  per 
lent  per  annum. 

Tbe  defendant  moved  for  a  new  trial,  which 
WIS  denied  in  May,  1886,  and  it  then  appealed 
to  the  Supreme  Court  of  Minnesota  from  the 
order  denying  tbe  motion.  The  case  was  de- 
cided by  thai  court  April  28,  1887  (86  Minn. 
^,  and  it  aflSrmed  the  order  denying  the 
iBotion  for  a  new  trial,  and  adjudged  that  the 
pliiDtiff  have  judgment  accordingly.  On  the 
mtodate  of  tbe  Supreme  Coiu-t,  the  district 
court  save  judgment  for  the  plaintiff  for 
180.081.86  damages  and  $257.09  costs  and  dis- 
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bursements,  being  in  all  $80,288.95.  From 
that  judgment  the  defendant  took  a  further 
appeal  to  the  Supreme  Court  of  the  'State, 
which  court  affirmed  the  judgment  below,  for 
the  reasons  given  in  the  opinion  of  tbe  court 
reported  in  86  Minn.  505,  and  directed  judg- 
ment accordingly,  which  was  entered  in  the 
Supreme  Court.  To  review  that  judgment,  a 
wnt  of  error  was  sued  out  from  this  court  on 
the  allowance  of  the  chief  justice  of  the  Su- 
preme Court  of  3Iinnesota. 

The  writ  oi  error  in  the  case  of  Winona  db 
8t.  P.  R.  Oo.  V.  Elgin  (No.  172).  is  presented 
for  consideration  at  the  same  time  with  the 
case  of  the  town  of  Plain  view,  and  was  argued 
at  tbe  same  time  on  the  same  briefs.  The  two 
cases  have  gone  along  together  pari  passu  in 
the  lower  courts,  and  the  proceedings  in  them 
have  been  alike,  mutatis  mutandis.  Tbe  bonds 
in  the  case  of  the  town  of  Elgin  were  for  $40,- 
000,  being  eighty  in  number,  of  $500  each, 
bearing  date  .lanuarv  1,  1879,  and  containing 
the  same  recital  as  in  the  case  of  the  town  of 
Plain  view.  The  judgments  in  favor  of  Mar- 
shall and  llsley  against  the  town  of  Elgin  were 
five  in  number,  hemg  respectively  for  $1,696.« 
85,  $1,448.91,  $2,852.85,  $2,745.12,  and  $8,- 
175.82,  all  recovered  upon  coupons.  The 
judgment  of  the  Supreme  Court  of  Minnesota 
against  the  plaintiff  in  error  here  in  the  suit 
brought  against  it  by  the  town  of  Elgin  was 
rendered  July  80,  1887,  for  $64,245.77.  In  86 
Minn.  517,  the  Supreme  Court  says  that  the 
case  of  the  town  of  Elgin  against  the  railroad 
company  was  argued  and  submitted  with  the 
case  of  the  town  of  Plain  view  against  the  same 
defendant,  and  involved  the  same  questions; 
and  that  court  afiOrmed  the  order  of  Uie  lower 
court.  ^ 

In  the  decision  reported  in  86  Minn.  605,  the 
first  opinion  was  given  by  Judge  Vanderburgh 
and  concurred  in  by  Judge  Berry.  A  second 
opinion  was  given  by  Chief  Justice  Gilfillan 
and  Judge  Dickinson.  Judge  Mitchell  dis- 
sented. In  the  first  opinion,  it  was  said  that 
the  ouestion  of  the  validity  of  the  bonds  was 
considered  and  determined  in  Harrington  v. 
Plainview,  27  Minn.  224;  that  the  bonds  were 
not  issued  on  the  vote  of  the  electors  of  the 
town,  in  pursuance  of  section  6  of  chapter  106 
of  the  Laws  of  1877,  but  in  pursuance  of  seo> 
tion  7  of  that  statute,  on  the  petitioL  of  a  ma- 
jority of  the  resident  taxpayers;  that  the  pro- 
ceedings to  procure  the  f)onds  were  initiated 
and  prosecuted  by  the  railroad  company  under 
the  Act,  by  filing  with  the  town  clerk  its  prop- 
osition in  writing,  as  provided  by  section  4 
of  the  Act,  for  the  issue  to  it  of  the  bonds  of 
the  town,  and  thereafter  by  securing  and  fil- 
ing the  petition  of  the  taxpayers,  as  directed 
by  section  7;  and  that  the  evidence  in  the  case 
was  sufficient  to  uphold  the  finding  of  the  trial 
court  that  the  bonds  in  controversy  were  issued 
to  the  Plainview  Railroad  Company,  and  by 
its  agents  transferred  to  the  Chicafiro  &  North- 
western Railroad  Company,  at  their  par  value, 
in  consideration  of  the  amount  due  to  the  lat- 
ter company,  which  it  had  previously  ad- 
vanced in  aid  of  the  construction  of  the  other 
company's  railroad.  Tbe  first  opinion  then 
proceeded  as  follows:  "Before  the  issuance 
of  the  bonds,  the  action  above  referred  to  was 
commenced  to  enjoin  the  same,  and,  while  the 
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caae  wu  pending  in  this  court,  the  bonds  were 
issued  and  transferred.  The  evidence,  how- 
ever, does  not  warrant  the  conclusion  that 
there  was  any  actual  fraud  in  the  procurement 
or  transfer  of  the  bonds.  Both  rtdlway  com- 
panies were  cognizant  of  the  pendencnr  of  the 
action,  and  of  the  ^rounds  of  the  alleged  in- 
validity of  the  bonds;  but  the  legal  questions 
involved  were  still  open  and  in  dispute,  and 
they  were  advised  and  believed  them  to  be 
legal  and  valid.  It  is  affirmed  by  the  trial 
court,  upon  sufficient  evidence,  that,  except  as 
appears  upon  the  face  of  the  bonds,  Marshall 
and  Dsley,  and  others,  to  whom  they  were  sub- 
sequentlv  transferred,  had  no  notice  of  the 
suit,  and  were  bona  fide  purchasers  and  hold- 
ers for  value.  The  Chicago  &  Northwestern 
Railway  Company  was  a  foreign  corporation, 
and  the  subsequent  purchasers  of  the  bonds 
were  and  are  citizens  of  other  states.  The 
bonds  all  recite  on  their  face  that  tbey  were 
issued  in  pursuance  of  the  authority  given  for 
that  purpose  by  the  laws  of  the  State  of  Min- 
nesota, and  in  compliance  with  a  resolution  of 
the  board  of  supervisors  of  the  town,  and  also 
'in  pursuance  of  a  mutual  agreement,  between 
the  said  town  and  the  said  railroad  company, 
which  agreement  was  made  in  accordance  with 
the  laws  of  the  State  of  Minnesota,  and  through 
and  by  a  pronoeition  made  by  said  railroad 
company  and  duly  accepted  by  said  town,  up- 
on petition  therefor  signed  by  a  majbrity  of 
tiie  resident  taxpayers  of  said  town,  said  agree- 
ment having  been  duly  performed  by  said  rail- 
road company  on  its  part'  This  court  held 
In  the  Harrington  case  that  an  agreement,  con- 
•ommated  by  proceedings  under  the  provisions 
of  the  statute  referred  to.  between  the  railway 
company  and  the  majority  of  the  taxpayers, 
could  not,  under  the  Constitution,  be  consid- 
ered as  the  lawful  asreement  of  the  town,  nor 
be  of  any  binding  obligation  as  such,  and  that 
bonds  inued  In  pursuance  thereof  would  be 
void,  except  in  the  hands  of  bona  fide  purchas- 


The  first  opinion  then  said,  that  the  bonds 
were  invalid  In  the  hands  of  the  Plainview 
company;  and  could  not  have  been  enforced 
by  it;  that,  although  that  company  had  built 
m  road,  there  was  no  agreement  made  with 
the  town;  that  the  town,  in  its  corporate  ca- 
pacity, had  received  nothing,  been  guilty  of  no 
laches,  and  waived  nothing,  and  there  was  no 
estoppel;  and  that  it  was  entitled  to  be  pro- 
tected against  the  unauthorized  acts  of  its  own 
officers,  when  that  could  be  done  without  in- 
Jury  to  third  parties,  citing  Thomas  v.  Hick- 
mond,  79  U.  S.  13  Wall.  849. 856  [20:  458. 467], 
and  South  Ottatoa  v.  Perkiru,  94  U.  S.  260 
[24:  164].  The  first  opinion  also  said,  that, 
while  the  recitals  in  the  bonds  were  sufficient 
to  put  the  purchasers  upon  inquiry  as  to  the 
authority  for  the  issue  of  the  oonds  and  the 
manner  in  which  they  were  in  fact  issued,  and 
by  the  recitals  all  purchasers  were  chargeable 
with  notice  of  the  invalidity  of  the  bonds. 
Marshall  and  Ilsley  had  brought  suit  upon  the 
coupons  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  and  the 
bonds  had  been  duly  adjudeed  and  determined, 
in  a  trial  upon  the  meiits  m  that  court,  to  be 
valid  in  their  hands,  and  the  result  of  that 
Judgment  was  to  make  the  bonds  valid  nego- 
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tiable  securities,  held  by  them  as  bona  fide  pt^r- 
chasers;  that,  as  the  Plainview  company  axnl 
the  Winona  &  Saint  Peter  comp:iny  were  Df4 
parties  to  that  action,  the  town  was  not  e^ 
topped  from  litigating  in  the  state  courts  tLe 
questions  involved  in  the  case;  that  the  judg- 
ment of  the  Circuit  Court  of  the  United  St4tte« 
could  not  be  review^  or  modified  by  the  state 
courts;  that  the  result  of  its  decision  nnd  judfr- 
ment  was  to  fix  irrevocably  the  liability  of  tbe 
town  for  the  whole  amount  of  the  indebted neaa 
evidenced  by  the  bonds;  and  that  it  must  be 
deemed,  therefore,  to  have  been  settled  cooda- 
sively  that  the  bonds  had  been  transferred  to  [9 
parties  in  whose  hands  they  had  become  valid 
and  legal  obligations  against  the  town. 

It  was  further  said,  that  it  wrs  detennioed 
conclusively,  bv  the  Judgment  in  HarriRjfU>m 
V.  PlaintUw,  that  the  bonds  were  void  to  tbe 
hands  of  the  Plainview  com  pan  v,  that  oom- 
pany  having  had  its  day  in  court  in  that  case: 
that  the  issuing  and  disposition  of  the  boodn 
must  be  treated  by  the  state  courts  as  unlawful 
and  wrongful;  that,  as  the  bonds,  wheu  oooe 
placed  on  tbe  market,  were  liable  to  pass  into 
the  hands  of  purchasers  who  would  be  entitled 
to  enforce  the  same  as  valid  negotiable  securi- 
ties in  the  United  States  courts,  it  followed 
that  the  town  had  a  cause  of  action  for  dam- 
ages;  that  the  Plainview  company  transferred 
the  bonds  for  full  value,  in  payment  of  mooeja 
advanced  for  building  its  road,  and  Mamhall 
and  Ilsley  paid  nearly  par  for  them;  that  they 
were  treated  by  all  parties  as  valuable  cocn- 
mercial  securities,  placed  on  the  market  and 
sold,  and  enforced  as  such  against  the  town; 
and  that,  as  the  bonds  were  invalid  and  tbo 
Plainview  company  acquired  no  title  to  them 
as  obligations  of  the  town,  it  ccrald  not  datni 
to  be  entitled  to  the  proceeds  of  them  as  ita 
property. 

It  was  further  said  that,  as  tbe  Plainview 
company  received  the  full  face  value  of  tbe 
bonds,  the  amount  of  the  recovery  woold  be 
the  same  whether  the  suit  was  one  for  money 
had  and  received  or  one  for  a  conv^sloo:  thai 
the  allegations  of  the  complaint  and  tbe  find- 
ings of  fact  were  sufficient  to  support  tbe  ao- 
tion  in  either  form;  that  tbe  title  to  tbe  booda 
had  been  confirmed  in  the  present  holders  of 
them,  who  bad  recovered,  or  would  recover, 
tbe  full  amount  thereof;  that  the  liabiliu  of 
the  town  had  been  fixed  through  the  acts  of  the 
Plainview  company  in  procuring  and  negotiat- 
ing the  bonds,  wbicb  actswereunautborited  and 
wrongful;  that  such  proceedings  as  would  re- 
sult in  the  enforcement  of  the  oonds  must  be 
presumed  to  have  been  intended  and  ooniem* 
plated  by  the  Plainview  company,  either  in  ita 
own  bands  or  by  purchasers  who  might  occupy 
a  more  advant^eous  position,  and  it  could  noi 
be  permitted  to  object  that  the  bonds  were  of 
no  value,  or  allege  its  own  wrong,  for  tbe  pur- 
pose of  defeating  the  action,  diing  ComsiorJt  v.  ,*« 
Hier,  78  N.  Y.^69;  Umb  v.  Ciark;  5  Pick.  »^ 
198, 197,  and  that  the  town  was  not.  estopped 
or  concluded  by  the  result  of  the  suit  of  Mar^ 
shall  and  Dsley,  to  which  the  Plainview  com- 
pany was  not  a  party. 

The  first  opinion  further  held  that,  under 
the  ^ovision  of  the  Act  of  March  8, 1881, 
the  Winona  &  Saint  Peter  company  should 
make  the  puichase  from  t^e  Plain  view  ctMopany 
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"luttject  to  all  demands,  claims  and  rights  of 
•ciioD  against  said  Plaioview  railway  company 
arising  or  growing  oat  of  the  latter  company^s 
having  heretofore  obtained  and  disposed  of 
certain  bonds  and  coupons  purporting  to  have 
beai  ieued  by  the  towns"  named  to  the  Plain- 
▼iew  companjr,  the  Winona  &  Saint  Peter 
company  acquired  the  property  and  franchises 
of  the  Plainyiew  company  by  virtue  of  that 
Act,  and  of  course  took  the  grant  cum  onere 
tnd  subject  to  the  provisions  and  conditions  of 
the  Act  The  conclusion  was  that  the  town 
was  entitled  to  recover,  and  that  the  order  de- 
nying a  new  trial  should  be  affirmed. 

Tl^  second  opinion  concurred  in  the  concla- 
rion  of  Uie  first  opinion,  but  based  the  respon- 
sibility of  the  company  on  the  following  con- 
dderations,  viz:    That  the  company,  having 
ptocured  the  unauthorized  execution  and  de- 
nvery  to  itself  of  the  bonds,  in  form  expressing 
the  obKffatioii  of  the  town,  and  having  nego- 
ti^ed  them  so  that  they  had  come  into  toe 
hands  of  parties  who  had  enforced  a  recovery 
npon  Uiem  by  proper  action  in  a  competent 
tribunal,  was  answerable  for  its  own  unau- 
thorized acts,  which  had  resulted  in  that  injury 
to  the  town,  unless  the  recovery  upon  the 
bonds  was  to  be  deemed  to  be  too  remote  a 
consequence  to  afford  a  ground  of  legal  liabil- 
tty;  that,  as  to  the  acts  of  the  company,  the 
injorions  consequence  was  not  remote,  but 
proximate:  that,  when  the  company  procured 
and  disposed  of  the  bonds,  it  must  be  deemed 
to  have  contemplated  that  the  town  should  pay 
the  bonds,  either  voluntarily  or  by  legal  com- 
pulsion; that  it  made  no  difference  if  tbe  judg- 
ment by  which  the  liability  of  the  town  to  pay 
the  bonds  had  been  conclusively  established 
was  erroneous;  and  that  that  did  not  make  re- 
note  the  damage  complained  of. 
^]       The  Federal  questions  alleged  to  be  involved 
in  these  cases  are  thus  stated  by  the  plaintiff  in 
error:  (1)  Did  the  Supreme  Court  of  Minnesota, 
in  rendering  its  judgments  in  these  cases,  fail 
to  give  to  the  judgments  of  the  United  States 
Circuit  Court  in  the  Marshall  and  llsley  cases 
sach  faith  and  credit  as  they  were  entitled  to 
nnder  the  Constitution  and  laws  of  the  United 
States?  (2)  Did  it,  in  rendering  these  judgments, 
di«re^rd  the  provision  of  the  Constitution  of 
the  Lnited  States  that  no  State  shall  pass  any 
law  impairing  the  obligation  of  a  contract? 
Tb^  are  otherwise  stated  in  another  of  the 
briefs  for  the  plaintiff  in  error  as  follows:  (1) 
The  Supreme  Court  of  Minnesota,  in  rendering 
the  judgments  under  review,  disregarded  the 
provision  of  the  Constitution  of  the  United 
States  that  no  State  shall  pass  any  law  impair- 
bg  the  ob1ig;ation  of  a  contract,  in  that  it  erro- 
oeoQsly  decided  that  the  contracts  and  bonds 
of  the  towns  were  invalid,  and  on  that  ground 
gave  effect  to  the  Act  of  March  8,  IbSl,  as 
making  the  Winona  &  Saint  Peter  Railroad 
Company  liable  for  the  transfer  of  the  bonds; 
(2)  The  Supreme  Court,  in  rendering  its  judg- 
ments in  these  cases,  disregarded  the  Constitu- 
tion  and  laws  of  the  United  States  in  deciding 
that  the  Winona  &  Saint  Peter  Railroad  Com- 
pany was  liable  to  the  towns,  because  it  was 
responsible  for  the  consequences  to  them  of 
the  jadffments  in  the  Marshall  and  llsley  cases, 
ilthoiuhthe  company  would  not  have  been 
liable  but  for  said  judgments. 
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The  towns  have  moved  to  dismiss  the  writs 
of  error  for  want  of  jurisdiction  in  this  court* 
on  the  ground  that  the  records  present  no  Fed- 
eral question. 

To  present  a  Federal  question  on  the  ground 
that  full  faith  and  credit  were  not  given  by  the 
State  court  to  the  judgments  of  the  Circuit  [3901 
Court  of  the  United  States  in  the  Marshall  and 
llsley  cases,  it  must  appear  that  the  state  oourt 
denied  to  the  plaintiff  in  error,  within  the 
terms  of  §  709  of  the  Revised  Statutes,  "  some 
title,  ri^ht,  privilege,  or  immunity  "  held  by 
the  plaintiff  in  error  under  the  judgments  of 
the  Circuit  Court  of  the  United  States  in  those 
cases,  and  claimed  by  it  in  the  state  court  un- 
der the  Constitution  or  a  statute  of  the  United 
States;  and  that  the  decision  of  the  state  court 
was  against  the  title,  right*  privilege,  or  im- 
munity specially  set  up  or  claimed  by  the 
plaintiff  in  error  under,  such  Constitution  or 
statute.  This  does  not  appear  by  the  records. 
The  Marshall  and  llsley  cases  were  suits  by 
citizens  of  Wisconsin  against  the  towns. 
Neither  the  plaintiff  in  error  nor  the  Plaioview 
company  was  a  party  to  those  suits,  nor  was 
any  one' in  privity  with  either  company  such 
party.  Those  cases  settled  only  the  question 
whether  the  towns  were  liable  to  Marshall  and 
llsley  on  the  bonds.  They  did  not  settle  the 
rights  of  the  towns,  and  of  the  Plain  view  com- 
pany or  the  plaintiff  in  error,  as  between  each 
other,  with  regard  to  the  bonds.  The  Circuit 
Court  of  the  United  States  sustained  the  valid- 
ity of  the  bonds  on  the  around  that  Marshall 
and  llsley  were  bona  fide  holders  of  them. 
The  fact  that  the  Supreme  Court  of  Minnesota, 
in  the  present  cases,  did  not  acquiesce  in  the 
correctness  of  the  decision  of  the  Circuit  Court 
of  the  United  States,  did  not  constitute  a  Fed- 
eral question.  Neither  the  Constitution  of  the 
United  States  nor  any  Act  of  Congress  ioiaran- 
tees  to  a  suitor  that  the  same  rule  of  law  shall 
be  applh?d  to  him  by  a  state  court  which  would 
be  applied  if  his  citizenship  were  such  that  his 
suit  might  be  brought  in  a  Federal  court. 
Dupassear  v.  Boehereau,  88  U.  S.  21  Wall. 
180  [22:  588];  Brooks  v.  Missouri,  124  U.  8.  [3911 
894  [81:  4541;  French  v.  Hopkins,  124  U.  8. 
524  [81:  5361;  ChappeU  v.  Bradshaw,  128  U. 
S.  t®  [32:  869];  Clark  v.  Pennsylvania,  128 
U.  S.  895  [82:  &7];  BdU  v.  Akers,  132  U.  8. 
554  [88: 4421;  Manning  v.  French,  188  U.  S.  186 
[88:  5821;  Giles  v.  Little,  134  U.  S.  645 
[38: 1062];  Cook  County  y,  Calumet  &  C,  Canal 
d  D.  Co,  188  U.  8.  635  [84: 1110]. 

The  cases  cited  by  the  plHintiff  in  error,  of 
Oreen  v.  Van  Buskirk,  72  U.  8.  5  Wall.  307 
[18:  599],  and  74  U.  S.  7  Wall.  139  [19:  109]; 
Orapo  V.  Kelly,  88  U.  S.  16  Wall  610  f28:  5821; 
Factors  d  T,  Ins,  Co,  v.  Murphy,  111  U.  S.  73i8 
[21:  430];  and  Crescent  City  L,  S,  L.  &  8,  H.  Co. 
V.  Butchers  Union,  S.  H,  <fe  L.  8,  L,  120  U.  8. 
141  [80:  614]  are  not  applicable  to  the  present 
cases. 

The  state  court  gave  to  the  decisions  of  the 
Circuit  Court  of  the  United  States  all  the  effect 
which  they  could  possibly  have,  namely,  the 
conclusive  settlement  of  the  liability  of  the 
towns  on  the  bonds  to  Marshall  and  llsley,  as 
bona  fide  purchasers.  The  right  of  action  of. 
the  towns  depended  upon  sustaining  the  Mar-  ' 
shall  and  llsley  judgments  as  conclusive  and 
not  to  be  reviewed  by  the  state  courts.    It  was 
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•o  essentia]  element  of  the  suits  of  the  towns  to 
tbow  that  they  had  been  legally  compelled  to 
pay  the  bonds,  in  suits  by  bona  fide  holders  of 
them.  In  pursuance  of  that  claim,  the  state 
court  held  that  the  judgments  of  Uie  Circuit 
Court  of  the  United  States  were  valid  and  con- 
clusive in  favor  of  the  towns  in  the  present 
suits.  There  was  no  question  before  the  Cir- 
cuit Court  of  the  United  States  as  to  the  liabil- 
ity of  the  towns  to  the  Plainview  company 
upon  the  bonds.  The  decisions  of  the  Circuit 
Court  of  the  United  States  held  that  Marshall 
and  Ilsley,  as  bona  fide  purchasers  of  the  bonds, 
acquired  rights  which  were  superior  to  those 
of  the  Plainview  company.  The  judgments 
in  the  present  suits  are  founded  on  the  fact 
that  the  wrongful  acts  of  the  Plainview  com- 
pany enabled  Marshall  and  Ilsley  to  acquire 
those  rights. 

The  contention  mat  the  Act  of  March  8, 
18S1,  impaired  the  obligation  of  a  contract  is 
raised  for  the  first  time  in  this  court.  The 
records  do  not  show  that  anv  such  proposition 
was  set  up  in,  or  considered  by,  the  state  court. 
Butler  V.  Gage,  188  U.  S.  62  [34:  869]. 

No  FMerai  question  was  involved  in  Ear- 
rington  v.  Platntiew,  27  Minn.  224;  but  the 
[302]  bonds  were  held  invalid  on  grounds  independ- 
ent of  tbe  Act  of  March  8, 1881.  That  decis- 
ion was  made  in  October,  1880,  before  the 
Act  of  March  8,  1881,  was  passed,  and  was 
followed  by  the  state  court  in  the  present 
cases. «  The  Act  of  1881  had  no  bearing  upon 
the  question  of  the  validity  of  the  bon&,  and 
the  state  court  gave  to  that  Act  no  effect  on 
that  question;  so  that  these  cases  fall  within 
the  pnnciple  of  New  Orleans  Water  Works  Co, 
V.  Louisiana  Svgar  Rtf,  Co.  125  U.  S.  18,  88, 
89  [ZlieOl,  614,  615],  because  the  state  court 
decided  them  just  as  if  the  Act  of  March  9, 
1881,  had  not  been  passed.  There  was  a  per- 
fect right  of  action  in  the  towns  against  the 
Plainview  company  before  the  Act  of  1881 
was  passed;  and  such  liability  of  the  Plainview 
company  was  what  the  plaintiff  in  error  as- 
'  Bumed  by  proceeding  under  the  Act  of  1881. 

That  statute  did  not  impose,  and  was  not  the 
cause  of,  such  liability,  but  simply  allowed 
the  plaintiff  in  error  to  contract  to  assume  such 
liability.  The  Act  of  1881  does  not  affect  any 
prior  contract.  It  merely  declares  that,  if  the 
Plainview  company  was  liable  to  tbe  towns 
for  having  obtamed  and  disposed  of  the  bonds, 
the  plainnff  in  error,  if  it  should  purchase  the 
property  and  franchises  of  the  Plainview  com- 
pany, must  assume  the  liability  of  that  com- 
pany to  the  towns;  and  the  plaintiff  in  error 
accepted  and  acted  under  the  terms  of  the  stat- 
ute, on  the  express  condition  that  it  should  be 
liable  to  the  towns  if  the  Plainview  company 
were  so  liable. 

The  Plainview  company  could  have  raised 
no  such  qu^tion  basea  on  the  Act  of  1881  as 
the  plaintiff  in  error  now  seeks  to  raise.  The 
bonas  had  been  declared  void  by  the  state 
court,  as  between  the  Plainview  company  and 
the  towns,  in  a  suit  to  which  the  town  of 
Plainview  and  the  Plainview  company  were 
parties.  The  company  had  made  the  bonds, 
which  were  invaiia  in  its  hands,  valid  in  the 
hands  of  bona  fide  purdiaeers,  by  tranaferring 
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them.    This  took  place  before  the  Act  of  1861 
was  passed,  and  a  right  of  action  arose  at  that 
time  in  favor  of  the  towns  and  against  tbe 
Plainview  company.     Soch  right  of  actioD 
was  made  fruitless  by  the  purchase  of  the 
property  and  franchises  of  Uie  Plainview  com- 
pany by  the  plaintiff  in  error.    It  was  neces- 
sary for  the  Legislature  to  authorize  the  sale 
and  purchase,  in  order  to  make  them 
and,  as  a  condition  of  such  purchase,  the 
ute  imposed  the  liability  in  question  on 
plaintiff  in    error.     The   liability   expi 
covered  all  demands,  claims,  and  rights  of 
tion  against  the  Plainview  company  aris 
out  of  Its  having  "  obtained  and  disposed  of 
the  bonds  and  coupons  purporting  to  have 
been  issued  by  the  towns.    Therefore,  tbe  only 
question  in  the  present  suits  left  to  be  deter- 
mined by  the  state  court  was  whether,  as  ths 
Plainview  company  had  disposed  of  the  bonds 
and  coupons  to  bona  fide  purchasers,  who  had 
enforced  them  againsLthe  towns,  a  cause  of 
action  was  created  4HBi>7  in  fiivor  of  the 
towns  against  tbe  PlainvHy  company.    Inas- 
much as.  if  these  suits  dK  been  b^weea  the 
towns  and  the  Plainview  company,no  FedesU 
question  would  have  been  presented,  there 
DC  none  in  the  present  suits. 

This  court  has  jurisdiction  onl>  wtiea 
state  court  has  given  effect  to  a  legislative  en- 
actment which  impairs  the  obligation  of  a  prior 
contract.  No  such  thing  exists  in  the  present 
cases.  The  Act  of  1881  did  not  attempt  to 
render  invalid  any  contract  between  the  towna 
and  the  Plainview  company.  Althoo^  the 
plaintiff  in  error  was  held  liable  hv  vSe  state 
court  by  virtue  of  the  Act  of  1881,  that  did  not 
raise  a  Federal  question,  because  the  UabOi^ 
was  one  assumed  voluntarily  bv  the  plaintiff 
in  error.  Tbe  liability  of  the  rlainview  com* 
pany  must  first  be  established,  before  tbe  Act 
of  1881  can  have  any  effect  The  Bupreme 
Court  of  Minnesota  held  the  bonds  Invalid  by 
reason  of  provisions  in  the  Constitution  of  the 
State,  which  were  in  force  at  the  time  of  tbe 
passage  of  the  Act  of  1877;  and  it  did  not  hold 
them  invalid  by  reason  of  the  Act  of  1881. 
BetheU  v.  Demaret,  77  U.  B.  10  Wall.  687 
[19:  10071;  West  Tennessee  Bank  t.  OiHmns 
Bank  of  Louisiana,  80  U.  8.  18  Wall.  488 
[20:  514],  and  81  U.  S.  U  WaU.  9  [20:  5141:  ' 
Belmas  v.  Merchants  Mut.  Ins.  Co.  81  U.  a  14 
Wall.  661, 666  [20:  757,  759];  T^rwr  t.  AocA, 
82  U.  8.  16  Wall.  67  [21:  82];  SUtenscm  v.  ■ 
Williams,  86  U.  S.  19  Wall.  572  [22:  168];  : 
Nets  Orleans  Water  Works  Co.  t.  Lomisianm 
Sugar  Rrf.  Co.  126  U.  8. 18.  86  [81:  607,  618].  * 

Moreover,  the  liability  of   the  Plainview  j 
company  to  the  towns,  which  is  sought  to  be  i 
enforced  in  the  present  suits  against  tube  plahi- 
tiff  in  error,  was  founded  on  tort,  and  did  not 
arise  out  of  any  contract  relations.     That  < 
liability  was  what  was  assumed  by  the  plain- 
tiff in  error;  and  no  question  can  arise  as  to 
the  impairment  by  tbe  Act  of  1881  of  the  obli- 
gation of  any  contract 

The  writsi^errofr  mw^  bs  dismisssi. 

Mr.  Justice  Brewer  did  not  alt  te  these 
cases  or  take  any  part  in  their  dedsioo. 
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Meaning  <tf  the  term  * 'known"  vein  in  Rev,  Stat, 

/§  tSSS — timeofknowledge^what  is  a '  'known" 
win  or  lode — applicant  for  pfacer  patent 
diorffetUfU  with  notices-lodes  or  veins  must  be 
dearly  aseertained—qriestion  for  jury — «w- 
denee  of  vein  or  lode— sufficient  testimony. 
The  term  ^*knowu  vein**  as  used  in  section  2888 
of  tbeBevised  Statutes  is  not  synonymous  with 
''located  daim,**  but  refers  to  a  vein  or  lode 
whose  existence  is  known,  as  oontradistingnished 
from  one  which  has  been  appropriated  by  loca- 
tion. 

X.  The  time  at  which  the  vein  or  lode  within  the 
placer  must  be  known  In  order  to  be  excepted 
from  tiie  flrrant  of  the  patent  is,  by  section  2888, 
the  time  at  which  th^^felication  is  made. 

H  A  known  rein  or  flHritiiin  the  intent  of  the 
ststate,  must  eith^lRiaTe  been  known  to  the  ap- 
plicant for  the  placer  patent  or  known  to  the 
community  generally,  or  else  disclosed  by  work- 
ings and  obvious  to  any  one  making  a  reasonable 
and  fair  inspection  of  the  premises  for  the  pur- 
pose of  obtaining  title  from  tiie  government. 

4  An  appUcant  for  a  placer  patent  is  chargeable 
with  notice  of  the  existence  of  a  tunnel  thereon, 
running  undemeatii  the  surfiu)e  of  the  ground, 
and  te  also  chargeable  with  notice  of  whatever  a 
casual  inspection  of  tiiat  tunnel  would  disclose. 

Ik  To  Justify  their  designation  as  **known**  veins 
or  lodes*  the  lodes  or  veins  must  be  clearly  ascer- 
tained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  aoooant,  and  justify 
their  exploitation. 

t.  A  lode  or  vein  is  a  body  of  mineral,  or  mineral 
bearinir  rook,  within  defined  boundaries;  whether 
such  a  lode  or  vein  exist8.is  a^questlon  for  the 
Jory. 

T.  The  amount  of  Che  ore,  the  facility  for  reaching 
and  working  it,  as  well  as  the  product  per  ton, 
are  all  to  be  oonsidered  in  determining  whettier 
the  vein  is  one  which  iustlfles  exploitation  and 
working. 

8.  In  this  case  the  finding  of  the  Jury  that  there 
was  on  the  placer  claim  a  **known**  vein  within 
the  scope  of  section  2888  was  based  upon  sufficient 
testimony,  and  cannot  be  disturbed. 

[No.  2.] 

Argued  March  tS,  f6, 1890.  Ordered  for  fBar- 
gument  btfore  a  full  bench,  Nov.  10,  1890. 
Reargued  Nov.  20,  iS,  1891.  Bedded  Feb. 
t9,lS9t. 

TN  ERROR  to  the  Circuit  Court  of  the  Unit- 
1  ed  States  for  the  District  of  Colorado,  to 
'  review  a  judgment  for  the  defendant  in  an  ac- 
tion brought  by  the  Iron  Silver  Mining  Com- 
paoy  agaiDst  the  Mike  &  Starr  Gold  and  Sil- 
ver Mining  Company,  to  recover  possession  of 
t  tract  of  land  known  as  the  William  Moyer 
placer.    Affirmed. 

A  reargument  was  ordered  November  10, 
1890,  as  follows: 

^orrm.'—Aato  ownerOHp  of  mines;  United  States 
ftahaeasto;  rightof  support  of  surface,  see  note  to 
Uoited  Slates  r.  CastiUero,  17:448. 

Am  to  tiOe  to  water  hy  appropriation; common  taw 
•tde;  mis  of  mining  tiaies^  see  note  to  Atchison  v. 
l^tenoo,  2S:414.  I 
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Per  Curiam:  It  is  ordered  that  these  cases  be 
reargued  before  a  full  court,  and  then  as  one 
case.  And  the  attention  of  counsel  is  specially 
directed  to  the  discussion  of  the  following 
questions: 

First,  What  constitutes  a  "lode  or  vein'* 
within  tbe  meaning  of  sections  2820  and  288S 
of  the  Revised  Statutes? 

Second.  What  constitutes  a  ^'known  lode  or 
vein"  within  the  meaning  of  section  2833? 

Third.  In  what  manner  must  the  existence  of 
such  lode  or  vein  be  indicated  to  enable  the  ap- 
plicant  for  a  placer  patent  to  describe  it,  and 
tender  the  price  for  it  per  acre  required  by  the     [396] 
government? 

Fourth,  Whether  the  existence  of  such  lode 
or  Tein  must  be  known,  and  its  purchase  ap-    , 
plied  for  when  the  application  is  made  for  the   ! 
placer  patent,  and  whether  a  lode  or  vein  will 
be  excluded  from  the  patent,  which  is  discov-  ^ 
ered  after  such  application  and  before  the 
patent  is  issued? 

Fifth.  Whether  evidence  of  the  existence  of 
lodes  or  veins  in  the  immediate  vicinity  of  a 

glacer  claim  is  admissible  to  the  jury,  as  tend- 
ig  to  show  the  existence  of  such  lode  or  vein 
within  the  boundaries  of  the  claim?  and 

Sixth.  Whether  there  was  any  le^l  evidence 
for  the  jur^  of  the  vein  or  lode  claimed  by  the 
defendant  in  error  in  the  first  two  cases,  Nos.  6 
and  7.  or  by  the  plaintiffs  in  error  in  the  third 
case.  No.  16? 

Counsel  of  the  parties  are  requested  to  pro-    . 
duce  on  the  reargument  models  and  diagrams 
showing  the  position  and  form  of  the  placer 
claim  of  the  plaintiff  in  error  in  Nos.  6  and  7, 
and  defendant  in  error  in  No.  16,  and  tbe  po- 
sition in  it  of  the  alleged  lodes  of  the  defend- 
ant in  error  in  Nos.  6  and  7,  and  plaintiffs  in    : 
error  in  No.  16,  and  also  of  the  tunnel  alleged 
to  run  into  the  said  claim,  and  also  of  the 
adjoining  land  so  far  as  may   be  necessary 
to  a  full  understanding  of  the  questions  in- 
volved.* 'Tl  7 
■                                                                     < 

*In  the  course  of  the  opinion  the  following  sec- 
tions of  the  Bevised  Statutes  are  referred  to: 

Sec.  8820.  Mining  claims  upon  veins  or  lodes  of 
quarts  or  other  rook  in  place  bearioflr  void,  silver, 
cinnabar,  lead,  tin,  copper  or  other  valuable  de- 
posits heretofore  located,  shall  be  ifovemed  as  to 
lenffth  alonff  the  vdn  or  lode  by  the  customs,  reg- 
ulations and  laws  in  force  at  the  date  of  their  loca« 
tion.  A  mlnloflr  claim  located  after  tbe  tenth  day 
of  May,  elgrhteen  hundred  and  seventy-two, 
whether  located  by  one  or  more  persons,  may 
equal,  but  shall  not  exceed,  one  thousand  five  hun- 
dred leet  in  lenflrth  alooff  the  vein  or  lode,  but  no 
location  of  a  mfbinflr  claim  shall  be  made  until  the 
discovery  of  the  vein  or  lode  within  tbe  limits  of 
the  claim  located.  No  claim  shall  extend  more 
than  three  hundred  feet  on  each  side  of  the  middle 
of  the  vein  at  the  surface,  nor  shaU  any  claim  be 
limited  by  any  mininar  regulation  to  less  than 
twenty-five  feet  on  each  side  of  tbe  middle  of  the 
vein  at  the  surface,  except  where  adverse  rights 
existing  on  the  tenth  of  May,  eighteen  hundred 
and  seventy-two,  render  such  limitation  necessa- 
ry. Tbe  end  lines  of  each  daim  shall  be  parallel  to 
each  other. 

Sec  2826.  A  patent  for  any  land  claimed  and  lo- 
cated for  valuable  deposits  may  be  obtained  in  the 
following  manner:  Any  person,  association  or 
oorporauon  autiiorized  to  locate  a  claim  under  this 
chapter,  having  claimed  and  located  a  piece  of 
land  for  such  purposes,  who  has,  or  have,  com- 
plied with  the  terms  of  this  chapter,  may  file  in  the 
8 roper  land  office  an  application  for  a  patent,  un- 
er  oath,  showing  such  compliance,  together  with 
a  plat  and  field-notes  of  the  claim  or  claims  in 
common,  made  by  or  under  the  direction  of  the 
United  States  Surveyor  General,  showing  accu- 
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Btatement  bj  Mr.  Jvatict  Brewer; 

Oa  tbe  aoth of  Pebnur*,  1886,  plaintiff  tn 
OTor,  plslnitff  below,  filed  its  complaint  in 
the  District  Court  of  Lake  Couutj,  Colorado, 
in  which  it  alleged  that  on  the  lot  day  of 
Januaty,  1884,  it  waa  the  owner  and  in  pos- 
■esaion  of  a  certain  tract  of  land,  known  as 
the  William  Hover  placer,  consisting  of  S6.69 
acrea,  tlie  particular  deBcriptioa  of  which 
waa  given;  and  thaton  the  IsC  day  of  Decem- 
ber, 1884,  the  defendant  wronsfullj  entered 
opon  said  premiaea,  and  ousted  the  plaintiff 
from  poeaesaion  thereof,  and  atitl  wrongfully 
retained  such  poasessloii.  The  defendant 
answered  that  the  patent  for  said  placer  was 
Issued  oa  the  80th  day  of  January,  1880,  and 
contained  the  followine  reservation  ;  "That 
the  grant  hereby  made  la  restricted  in  its  ex- 
terior timiu  to  the  boundaries  of  the  said  lot 
No.  800,  as  hereinbefore  described,  and  to 
any  veina  or  lodes  o(  auartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposits, 
which  may  have  been  discovered  within 
said  limits  sul)aequent  to  the  date  hereof, 
and  not  claimed  or  known  to  exist  at  the 
date  hereof.  Second.  That  should  any  vein 
or  lode  of  qnsrtz  or  other  rock  in  place  bear- 
ing gold,  Bilver,  cinnabar,  lead,  tin,  copper, 
or  other  valuable  deposits  be  claimed  or 
known  to  exist  within  the  above  described 
premises  at  the  date  hereof  the  same  is  ex- 
pressly excepted  and  excluded  from  these 
presents. " 

It  also  alleged  that  at  the  time  of  the  loca- 
tion of  the  placer  claim,  and  the  survey 
thereof,  and  at  the  time  of  the  application 
for  patent,  there  was  a  known  lode,  vein, 
and  deposit  of  mineral  within  the  boundaries 
of  said  placer,  called  the  Ooodell  lode,  and 
that  the  patentee  had  knowledge  of  its  ex- 
istence. On  the  application  of  the  plaintiff 
the  caae  waa  removed  to  the  Federal  court, 
and  there  an  replication  waa  filed  denying 


tbe  existence  of  any  known  lode  or  rwAm  itt 
or  before  the  ismie  of  the  patent.  Tbe  c^ 
was  tried  before  a  luty  in  November,  M8S. 
which  trial  resulted  In  a  verdict  and  iadx- 
ment  for  the  defendant,  and  tberenpon  £• 
plaintiO  brought  the  case  here  on  ener- 


Jfr.  Jtutiee  Br«w«r  delivered  the  opinio* 
of  tbe  court : 

Thla  and  two  kindred  cases  have  been  be- 
fore us  for  consideration  for  some  time. 
Tliey  have  been  twice  argued,  die  rear^- 
ment  having  lieen  ordered  by  tbe  oooitof  ita 
own  motion  :  and  on  tbe  second  argumait,  at 
the  like  instance,  very  elabomte  and  coot- 
plete  models,  maps,  and  photopvphs  wen 
prepared  by  the  respective  parties  and  pi«- 
seoted  for  our  examination.  Tbe  fact  is, 
there  whs  an  earnest  Inquiry  as  to  whether 
the  court  had  not  erred  in  its  prior  and  r- 
peated  ruling,  that  a  known  lode,  as  named 
in  section  2333,  of  tbe  Revised  Statutes,  is 
something  other  than  a  located  lode ;  and 
also,  wtiether,  in  view  of  tbe  disclosurea 
made  In  thla,  as  in  prior  casea.  of  tbe  exist- 
ence of  a  body  of  mineral  undrrlylng  a  lai^ 
area  of  country  in  the  Leadvllle  mining 
district,  whose  Kcneral  horizontal  dlrectioo. 
together  with  the  sedimeDtary  character  of 
the  superior  rock,  indicated  something  more 
of  the  nature  of  a  depoalt  like  a  coal  bed 
than  of  tbe  vertical  and  descending  flnui* 
vein,  in  which  silver  and  gold  are  ordi- 
narily found,  it  did  not  become  neoeaaary  to 
bold  that  the  only  provisions  iff  the  atatnte 
under  which  title  to  any  portloa  of  this 
bod^  of  mineral,  or  the  KTOund  in  whlcA  it 
Is  situated,  can  be  acqumd,  are  thoee  with 


vrouDd.  and  shall  post  a  oopr  or  suob  plat,  to- 
■«ther  with  a  notloe  of  such  appUoatlOD  tor  a  pat- 
eat,  Id  a  oonsplcaoas  place  on  tbe  land  embraoed 
la  niob  plat  prerloni  to  the  tUlDC  ot  Hie  applloa* 
tJou^for  apateDband  ^lall  Slogan  aflldavit  of  at 

e  latS^ 
Itted  to  a 

t  of  n  -" 


I  slxl7  OaTi  or  nubllcatkin,  It  Shan  be  anumed  Omt 
tbeappUoantiaeatttled  to  a  patent  upoa  tbe  par- 
ment  to  the  proper  olBoer  ot  Ave  dollan  per  acn. 
and  that  no  adverae  olalm  exbte;  and  thewiettw  Be 
obleoUon  from  tblid  parties  to  ibe  iMUBirae  of  a 
patent  sball  be  heard,  except  it  be  iboirn  that  the 
appllaaDt  baa  failed  to  com  pic  wllb  tbe  tenia  ef 
t&Ia  ohapter. 


metbere- 
loa,  aball 

„ _      o  Pnlled 

6tales  Surveyor  GenenU  that  Qve  bundled  dollars' 
worth  ol  labor  baa  been  expended  or  Improve- 
ments made  upon  the  claim  br  hlnuelt  or  grantors: 
that  tbe  plat  la  correal,  with  such  funb«r  desorlp- 
tion  hj  such  rererenoe  to  natural  oblects  or  per- 
manent monu  menu  as  shall  IdeutlfT  the  claim,  and 
f  uiDiahiin  aoourale  deEcrlptlon,  to  be  Inoorpoiuted 
mtbepatept.  At  the  eiptmtlon  ot  tbe  sixty  days 
of  publication  the  olaimantshul]  Ble  bis  affidavit, 
BhowlDK  that  the  nlHt  ai  '       "'      ■" 


_  a  ooDsplououB  place  oi 
period  ot  publication.    " 
nave  been  Bled  vlth  t1 
«f  tbeproper  land  oil 


If  t 


sball 


or  lode  inoloded  within  tbe  b< 

thereof,  application  shall  be  made  for  a  peteni  for 
tbeplaeeielaim.  with  the  statement  that  ttiDi.iidM 
such  veto  or  lode,  and  In  suob  cess  a  paMoi  thaU 
lenM  for  the  plaoer  olalm.  autdeot  to  tbe  peovWaae 
of  Ibis  chapter,  tneluding  snoh  vela  or  (ode,  epos 
the  payment  ot  Ave  dollBra  per  acre  tor  eooh  veto 
~  ~  lode  olalm,  and  twentr-Bve  feet  ot  eorftee  ea 


or  lode  olalm  shall  be  paid  tor  at  the  leta  of  two 
dollars  and  Bftj  cenia  per  acre,  together  with  all 
costs  ot  prooeedlnnj  and  when  a  tela  tr  lodh 
auch  as  la  dceorlbed  In  aeottOD  tweob'-ttaree  bns- 
dred  and  twenty,  la  known  to  exist  wMhla  tk* 
boundaries  ot  a  plaoer  olalo^  an  appUcaUoa  for  a 
patent  lor  such  plaoer  claim  whioh  doaa  dm  ta- 
olude  an  applloatlon  for  the  vein  or  lode  tdalm 
shall  be  oonstrued  as  a  cooelualve  deotanttoe  that 
the  otalmant  ot  ttie  placer  olalm  baa  no  rlitht  el 
possession  of  the  vein  or  lode  <^lmj  bot  where  Ibe 
eil9t«noe  ot  a  vein  or  lode  In  a  piaoer  olalm  Is  set 
known,  a  patent  tor  tbe  plaoer  claim  telleoaver 
all  valuable  mineral  and  other  OepoMi  wittala  As 
boundaries  tbeteoL 
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respect  to  piftoer  claims.    Of  course,  such 
conclusions  would  have  compelled  a  revising 
of  some  fonner  opinioos,  and  have  wrought 
gnat  changes  in  the  status  of  mining  claims 
in  that  district.    Because  of  this  we  have 
been  very  careful,  and  the  investigations  in 
these  directions  have  been  earnest  and  pro- 
tracted.    It  would  serve  no  useful  purpose 
to  state  all  the  arguments  which  have  been 
advanced  and  considered  by  us.    It  is  enough 
to  announce  the  results.    Our  conclusions  are« 
tint,  in  respect  to  the  matter  of  the  known 
vein,  that  the  reasons  so  clearly  stated  by 
Mr,  JuaUce  Field,  speakinc;  for  the  court  in 
the  case  of  N&yt9  v.  Mantle,  127  U.  S.  348, 
353  [82:  168,    170],  are  unanswerable,   and 
forbid  an  adjudication  that  the  term  **  known 
vein"  is  to  be  taken  as  synonymous  with 
"located  vein,**  and  compel  a  reiteration  of 
the  declaration  heretofore  made,  that  the  term 
refers  to  a  vein  or  lode  whose  existence  is 
known,   as    contradistinguished    from    one 
which  has  been  appropriated   by   location ; 
and  as  to  the  other  matter,  that  the  title  to 
portions  of  this  horizontal  vein  or  deposit, 
*  blanket"   vein  as   it  is  generally  called, 
may  be  acauired  under  the  sections  concern- 
ing veins,  lodes,  etc.    The  fact  that  so  many 
patents  have  been  obtained  under  these  sec- 
tions, and  that  so  many  applications  for  pat- 
ents are  still   pending,  is  a  strong  reason 
Against  a  new  and  contrary  ruling.     That 
which  has  been  accepted  as  law  and  acted 
upon  by  that  mining  community  for  such  a 
length    of  time,  should   not   be   adjudged 
wholly  a  mistake  and  put  entirelv  aside  be- 
cause of  difficulties  in  the  application  of 
lome  minor  provisions  to  the  peculiarities  of 
this  vein  or  deposit.    With  this  explanation 
of  the  reasons  for  the  long  delay  in  the  de- 
cision of  this  case,  we  pass  to  the  special 
nutters  in  controversy. 

The  questions  presented  by  the  pleadings 
to  be  tried  were,  whether  there  was  a  vein  or 
lode  within  the  territorial  boundaries  of  the 
•  placer;  and  if  so,  whether  it  was  a  known 
▼ein  or  lode  within  the  meaning  of  section 
28S8.  The  plaintiff,  to  maintain  its  case, 
offered  in  evidence  simply  its  patent  and 
Oi]    other  matters  of  rec(ffd,  together  with  parol 

{mot  of  boundaries.  Bv  this  record  e vi aence 
t  appealed  that  the  application  for  the  placer 
patent  was  made  on  the  18th  of  November, 
1878 :  that  entiy  and  payment  were  on  the  21st 
of  Februaiy,  1879 ;  and  that  the  patent  was 
iiBiied  on  January  80,  1880.  The  location  cer- 
tificate  of  the  Goodell  lode  was  dated  March 
10  and  recorded  March  11,  1879,  reciting  a 
location  on  February  1,  1879.  After  the  in- 
trodnction  of  this  testimony  the  plaintiff 
rested,  and  by  it  a  prima  facie  title  to  the 
whole  placer  claim  was  established.  The 
location  of  the  Goodell  lode  was  some  months 
after  the  application  for  the  placer  patent. 
The  defendant,  to  maintain  its  claim,  offered 
the  testimony  of  several  witnesses,  testimony 
whi<A  established  beyond  any  doubt  that  in 
1877,  and  more  than  a  year  before  any  pro- 
«^ing8  were  initiated  with  reference  to  the 
placer  patent,  the  grantors  of  defendant  en- 
tered upon  and  ran  a  tunnel  some  400  feet  in 
length  into  and  through  that  ground  which 
Awwaids  was  patent^  as  the  placer  tract; 
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and  that  in  running  such  tunnel  they  inter- 
sected and  crossed  uiiee  veins,  one  of  which 
was  thereafter  and  in  1879,  located,  as  the 
€k>odell  vein  or  lode.  The  vein  thus  crossed 
and  disclosed  by  the  tunnel  was  from  seventy* 
five  to  seventy-eight  feet  from  its  mouth, 
of  about  fifteen  inches  in  width,  with  dis- 
tinct walls  of  porpnyry  on  either  side,  a  vein 
whose  existence  was  obvious  to  even  a  casual 
inspection  by  any  one  passing  through  the 
tunnel. 

With  this  general  statement,  we  notice 
the  two  or  three  matters  which  are  the 
special  objects  of  contention ;  and,  first,  it 
is  said  that  the  court  erred  in  giving  this  in- 
struction : 

''If  there  was  a  lode  in  that  territory,  and 
it  was  known  to  Moyer  as  an  existing  lode 
at  this  time — and  by  this  time  I  mean  the 
first  of  February,  1879,  or  at  the  time  these 
locations  were  said  to  have  been  made — and 
the  lode  had  been  previously  discovered  by 
the  locators  of  these  claims,  then  the  placer 
patent  is  not  sufficient  to  convey  them.  In 
other  words,  they  are  excepted  by  the  terms 
of  this  statute  from  the  provisions  of  the 
patent,  and  the  owners  of  that  title  now  have 
no  right  to  them." 

In  other  wurds,  the  court  ruled  that  if  the 
vein  was  known  to  the  placer  patentee  at 
or  before  entry  and  payment,  altho.^f^h  not 
known  at  the  time  of  the  application  for 
patent,  it  was  excepted  from  the  property 
conveyed  by  the  patent.  Into  this  ruling 
tlie  court  was  doubtless  led  by  the  language 
of  the  patent,  which  in  terms  exempts  all 
veins  or  lodes  known  to  exist  at  the  date 
thereof;  that  is  the  date  of  the  issue  of 
the  patent.  In  this  respect  there  was  error. 
The  time  at  which  the  vein  or  lode  within 
the  placer  must  be  known  in  order  to  be  ex- 
cepted from  the  ^ant  of  the  patent  is,  by  sec* 
tion  2333,  the  time  at  which  the  applica- 
tion is  made.  Its  language  is:  ''An  appli* 
cation  for  a  patent  for  such  placer  claim, 
which  does  not  include  an  application  for  the 
vein  or  lode  claim  shall  be  construed  as  a 
conclusive  declaration  that  the  claimant  of 
the  placer  claim  has  no  right  of  possession 
of  the  vein  or  lode  claim."  Iron  Silver  Min. 
Co.  y.  Beynolds,  124  U.  8.  874  [81 :  4661 ; 
United  Statee  v.  Iran  Silver  Min,  Co,  128 
U.  8.  673,  680  [82:  671,  674].  There  was 
therefore  a  technical  error  in  this  instruc* 
tion  of  the  court;  but  ohe  which  obvi- 
ously wrought  no  injury  to  the  substantial 
rights  of  the  plaintiff,  because  there  is  not  a 
scintilla  of  testimony,  a  suggestion  even, 
that  between  tiie  year  1877  and  the  time  of 
entry  and  payment  there  was  any  work  done 
or  discovery  made  on  the  placer  ground  in 
respect  to  the  Goodell  lode  or  in  the  tunnel. 
Everything  that  was  done  had  been  done  in 
1877 ;  everything  that  was  known  at  the  time 
of  the  patent  was  known  in  1877 ;  so  that  the 
error  of  date  in  the  charge  was  one  not  af- 
fecting the  substantial  rights  of  the  plaintiff. 
If  at  the  time  of  the  entry  there  was  a  known 
vein,  there  was  the  same  vein  and  the  same 
knowledge  in  1877,  and  before  the  appli- 
cation. 

The  second  matter  is  this:  Was  there  a 
known  vein  at  the  time  of  the  application 
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for  a  patent,  within  the  meaning  of  section 
S838?  It  was  not  then  a  located  vein  or  lode, 
and  the  case  was  evidently  tried  by  the  plain- 
tiff upon  the  theory  that  unless  it  was  a 
located  vein  it  was  not  a  known  vein,  but 
that,  as  we  have  seen,  is  not  a  correct  inter- 

Sretation  of  the  statute.  It  is  enough  that  it 
e  known,  and  in  this  respect,  to  come  within 
the  intent  of  the  statute,  it  must  either  have 
been  known  to  the  applicant  for  the  placer 
patent  or  known  to  the  community  generally, 
or  else  disclosed  by  workings  and  obvious  to 
any  one  making  a  reasonable  and  fair  inspec- 
tion of  the  premises  for  the  purpose  of  ob- 
taining title  from  the  government.  The 
proof  abundantly  establishes  that  within  the 
last  description  the  vein  was  a  known  vein. 
The  placer  tract  was  a  small  one  of  fifty -six 
acres.  The  tunnel  ran  400  feet  underneath 
its  surface.  At  its  mouth  there  was  a  large 
dump  of  earth  taken  from  it.  No  one  had  a 
right  to  enter  that  ground  as  placer  mining 
ground,  unless  he  had  made  such  an  inspec- 
tion as  to  enable  him  to  make  affidavit  that 
it  was  adapted  to  such  mining.'  No  exami- 
nation could  have  been  made  without  dis- 
closing Uie  existence  of  this  tunnel.  That 
was  a  fact  upon  the  surface,  obvious  to  the 
most  casual  inspection.  No  one  could  be 
b^utl  to  say  that  he  had  examined  that 
ground  in  order  to  ascertain  that  it  was  suit- 
able for  placer  mining,  and  in  such  exami- 
nation had  not  discovered  the  existence  of  this 
tunnel.  It  was  not  a  little  excavation,  with 
a  few  shovelsful  of  dirt  at  its  entrance.  The 
pile  of  dirt  was  evidence  which  no  one  could 
ignore,  that  it  was  a  lone  tunnel,  running 
far  into  the  earth.  It  was  In  mining  ground, 
as  all  this  territory  was  believed  to  be,  and, 
therefore,  an  excavation  likely  to  disclose 
veins.  As  an  applicant  for  a  placer  patent 
was  chargeable  with  notice  of  the  existence 
of  the  tunnel,  so,  also,  was  he  chargeable 
with  notice  of  whatever  a  casual  inspection 
of  that  tunnel  would  disclose.  He  would 
not  be  heard  to  say,  I  did  not  enter  and  ex- 
amine this  tunnel,  and,  therefore,  know 
nothing  of  the  veins  apparent  in  it.  The 
government  does  not  permit  a  person  to  thus 
shut  his  eyes  and  buy.  If  there  be  a  vein  or 
lode  within  the  ground,  it  is  entitled  to 
double  price  per  acre  for  it  and  the  adjacent 
fif t^  feet,  and,  with  such  interest  in  the  price 
to  be  paid,  it  rightfully  holds  any  applicant 
for  a  placer  patent  chargeable  with  all  that 
would  be  disclosed  by  a  casual  inspection  of 
the  surface  of  the  ground  or  of  such  a  tunnel. 
The  applicant  must  be  adjudged  to  have 
known  that  which  others  knew,  and  which 
he  would  have  ascertained  if  he  had  dis- 
charged fairly  his  duty  to  the  government. 
Surely  under  the  testimony  the  jury  was 
warranted  in  finding  that  this  was  a  known 
vein. 

Another  question  is,  whether  this  was  such 
a  vein  bearing  gold,  silver,  cinnabar,  lead, 
or  other  valuable  deposit  as  that  a  discoverer 
could  obtain  title  thereto  under  sections  2820 
and  2^d5.  It  is  undoubtedly  true,  that  not 
every  crevice  in  the  rocks,  nor  every  outcrop- 
ping on  the  surface,  which  suggests  the 
possibility  of  mineral,  or  which  may,  on 
subsequent  exploration,  be  found  to  develop 
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ore  of  great  value,  can  be  adjudged  a  koown 
vein  or  lode  within  the  meaning  of    the 
statute.     As  said  by  this  court  in  t£e  cmse  of 
UniUd  States  v.  Irtm  SUver  Min,  Co,,  128  U. 
S.  673,  688  [82 :  571,  575]  :    '^  It  U  not  enoagb 
that  there  may  have  been  some  indications 
by  outcroppings  on  the  surface,  of  the  ex- 
istence of  lodes  or  veins  of  rock  in  place 
bearing  gold  or  silver  or  other  metal,  to 
iustify  their  designation  as  'known'  veins  or 
lodes.    To  meet  that  designation  the  lodea 
or  veins  must  be  clearly  ascertained,  and  be 
of  such  extent  as  to  render  the  land  more 
valuable  on  that  account,  and  Justify  their 
exploitation."    And,  yet,  in  the  case  of  Iron 
aaver  Min.  Co,  v.  Cheesman,  116  U.  8.  529, 
586  [29:  712,  714],  this  court  sustained  an 
instruction  as  to  what  constitutes  a  lode  or 
vein,  given  in  these  words:    "To  determine 
whether  a  lode  or  vein  exists,  it  is  oecesary 
to  define  those  terms ;  and,  as  to  that,  it  is 
enough  to  say  that  a  lode  or  vein  is  a  body 
of  mineral,  or  mineral  be&ring  rock,  withiji 
defined  boundaries  in  the  c^eneral  mass  of 
the  mountain.    In  this  definition  the  ele- 
ments are  the  body  of  mineral  or  mineral 
bearing  rock  and  the  boundaries ;  with  either 
of  these  things  well  established,  very  slighi 
evidence  may  be  accepted  as  to  the  existeoos 
of  the  other.    A  body  of  mineral  or  mineral 
bearing  rock  in  the  general  mass  of  the 
mountain,  so  far  as  It  may  oontinae  unbrokea 
and  without  interruption,  may  be  regarded 
as  a  lode,  whatever  tiie  boundaries  may  be. 
In  the  existence  of  such  body,  and  to  the  ex- 
tent of  it  boundaries  are  implied.    On  the 
other  hand,  with  well  defined  boandariea» 
very   slight  evidence  of  ore  within   such 
boundaries  will  prove  the  existence  of  a  lode. 
Such  boundaries  constitute  a  fissure,  and  if 
in  such  fissure  ore  is  found,  although  at  con- 
siderable intervals  and  in  small  qoantitleic 
it  is  called  a  lode  or  vein." 

It  is,  after  all,  a  question  of  faci  for  s 
lury.  It  cannot  be  said,  as  a  matter  of  law  [41 
in  advance,  how  much  of  gold  or  silver  mart 
be  found  in  a  vein  before  it  will  Justify  ex- 
ploitation and  be  properly  called  a  *  known* 
vein.  In  this  case  the  only  testimony  offered 
upon  this  question  was  that  by  the  defendant 
John  Hayes,  one  of  the  parties  who  dag  this 
tunnel,  testified  that  his  brother  was  the 
territorial  assayer  of  Colorado  at  the  time; 
and  that  he  assayed  the  ore  from  this  vein 
several  times,  and  got  from  a  trace  to  three 
quarters  of  an  ounce  of  gold.  Three  quarten 
of  an  ounce  would  be  fifteen  dollars  a  ton. 
That  of  itself  may  not  be  decisive  ss  to 
whether  the  vein  justified  exploitation.  And 
yet  the  proofs  filed  in  the  Lahd  Department, 
under  which  the  patent  to  this  entire  placer 
claim  was  obtained,  show  no  such  amount  d 
mineral.  What  is  sufficient  to  obUin  title 
from  the  government  is  certainly  sofiBdeat 
to  demand  consideration  by  a  lory.  We  are 
told  by  counsel  for  defendant  that  the  Fstber 
de  Smet  mine  at  Deadwood  produces  ore  that 
runs  less  than  five  dollars  to  the  ton,  yet  it 
of  immense  value  and  constantly  worked, 
because  of  the  large  quantity  of  this  low 
grade  ore.  So,  here,  the  amount  of  the  o^^ 
the  facility  for  reaching  and  wortLinjr  it,  u 
well  as  the  product  per  ton,  are  all  to  be 
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eoosidered  Id  determining  whether  the  vein 
it  one  which  justified  exploitation  and 
working.  Beyond  this  the  defendant  pro- 
duced ¥Yed.  O.  Bulkley,  civil  and  mining 
engin««r,  who  testified  to  an  examination  of 
the  tunnel,  describing  the  various  fissures 
and  veins,  and  produced  before  the  Jury  some 
of  the  ore  taken  from  this  vein.  The  jury, 
therefore,  haJ  before  them  samples  of  the  oro 
from  the  vein,  they  were  advised  as  to  its 
dimensions,  as  to  its  general  course  and  di- 
rection, and  as  to  the  actual  results  of  several 
assays,  and  upon  this  testimony  they  found 
that  it  was  a  known  vein. 

If  it  be  said  that  the  conduct  of  the  parties 
who  ran  the  tunnel  makes  against  the  present 
contention,  in  that  when   tliey  reached  this 
vein  they  did  not  stop  and  develop  it,  but  on 
the  contrary  proceeded  with  the  tunnel,  and 
even  after  they  had  finished  their  work  therein 
did  not  immediately  commence  to  develop 
it,  a  satisfactory  answer  is  found  in  the  tes- 
M    timony.     It  appears,  that  there  was  a  prev- 
alent belief  that  a  rich  blanket  vein  was 
onderlying  the  entire  country,  and  this  was 
the  oblect  of  pursuit  by  all.    The  placer 
claim  of  the  plaintiff  was  evidently  not  taken 
for  placer  mining,  but  because  outside  and 
At  a  short  distance  therefrom  it  had  workings 
oo  Uiis  blanket  vein ;  and  believing  that  such 
vein  at  a  slight  dip  extended  under  the  placer 
ground,  title  was  sought  to  the  latter  in  order 
to  prevent  intrusion  upon  the  former.    In 
like  manner  they  who  ran  the  tunnel,  having 
A  claim  on  adfaoent  ^ound,  were  seeking 
the  same  blanket    vein,    which,    wherever 
reached,  had  been  found  of  great  thickness 
and  ridmess.     All  minor  matters  and  less 
promising  veins  were  subordinated  to  the 
search  for  this  one  rich  vein.    The  conduct  of 
the  grantors  of  both  of  the  parties  was  deter- 
mined by  a  belief  in  the  existence  of  this  un- 
derlying vein ;  but  whether  their  belief  in  its 
existence  was  well  founded  or  not,  whether 
their  conduct  in  view  of  sudi  belief  was  wise 
or  not,  are  matters  which  do  not  detract  from 
the  credibility  to  be  given  to  the  testimony  as 
to  the  width  and  chiuttctcr  of  this  vein.    We 
are  of  opinion,  therefore,  that  the  finding  of 
the  jury  tliat  this  was  a  **  known"  vein  within 
the  scope  of  section  2888  was  based  upon 
lofflcient  testimony,  and  cannot  be  disturbed. 
It  it  urged  that  there  was  error  in  admitting 
testimony  as  to  this  belief  in  an  underlying 
▼cin,    because  the  Jury   may    have    found 
against  the  plaintiff  on  the  ground  of  the 
•uppoeed  existence  of  such  a  vein.    It  may 
ha?e  been  competent,  as  explanatory  of  the 
coodnct  of  the  parties  as  indicated  above; 
but  wheUier  this  be  so  or  not,  the  attention 
of  the  iury  was  directed  by  the  court  to  the 
▼ein  disclosed  by  the  tunnel  as  the  known 
▼ein  upon   which  the   rights  of  defendant 
vested.    It  made  no  reference  to  this  supposed 
underlying  vein,  but  did  say : 

*The  evidence  tends  to  prove  that  the  dis- 
oereiy  of  mineral  in  these  claims  was  made 
in  a  tunnel  some  time  in  1877,  I  believe. 
The  locations  were  not  made  on  the  surface 
of  the  ground  until  1879,  about  the  first  of 
Pebroary.  That  was  after  the  application 
for  patent  and  before  the  entry,  which  was 
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about  the  21  st  of  February,  1879,  and,  of 
course,  before  the  patent  was  issued. 

*'If  there  was  a  lode  in  that  territory, 
and  it  was  known  to  Moyer  as  an  existing 
lode  at  this  time— and  by  this  time  I  mean 
the  first  of  February,  1879,  or  at  the  time 
these  locations  were  said  to  have  been  made 
— and  the  lode  had  been  previously  discovered 
by  the  locators  of  these  claims,  then  the 
placer  patent  is  not  sufficient  to  convey  them.  ^ 

And  then  in  closing  the  charge,  added : 

"I  think  that  is  all,  gentlemen,  that  there 
is  in  the  case.  I  do  not  know  tliat  it  is  nec- 
essary to  repeat  it  again — that  the  plaintiffs' 
title  must  prevail  unless  it  appears  to  you 
from  the  evidence  that  there  was  a  lode  ex- 
isting in  the  ground,  and  that  Moyer  knew 
it  at  the  time  of  making  his  entry  and  ob- 
taining his  patent,  andlthat  a  location  had 
been  made  upon  it  in  a  general  way ;  that 
there  was  a  certificate  made ;  that  there  was  a 
discovery  of  mineral  within  the  claims :  antX 
that  the  lode  was  staked  upon  the  surface, 
and  the  like." 

As  there  was  no  pretense  of  any  discovery 
of  this  supposed  underlying  vein,  obviously 
the  attention  of  the  jury  was  directed  solely 
to  the  vein  disclosed  in  the  tunnel. 

These  are  all  the  questions  wc  deem  im- 
portant, and  in  the  record  there  appears  no 
substantial  error.  The  judgment  will  there- 
fore be  affirmed.  Case  No.  8^  between  the 
same  parties,  presents  the  same  questions, 
and  the  same  iudgment  of  affirmance  will  be 
entered  therein. 

Mr,  Justice  Field  dissenting : 

I  am  unable  to  agree  with  my  associates  in 
the  disposal  of  this  case.  The  decision,  and 
the  opinion  upon  which  it  is  founded,  will 
do  much,  in  my  judgment,  to  weaken  the 
seciiritv  of  patents  of  the  United  States  for 
mineral  lands,  and  leave  them  open  to  attack 
and  overthrow  upon  mere  surmises,  notions, 
and  loose  gossip  of  the  neighborhood  which 
ought  not  to  interfere  with  any  ri/rhts  of 
property  resting  upon  the  solemn  record  of 
the  government. 

The  Iron  Silver  Mining  Company,  the 
plaintiff  below  and  the  plaintiff  in  error  here, 
is  a  corporation  created  under  the  laws  of 
New  York,  and  the  defendant,  the  Mike  & 
Starr  €k)ld  and  Silver  Mining  Company,  is  a 
cx)rporation  also  created  under  the  laws  of  that 
State.  The  present  action  is  in  form  one  to 
recover  an  alleged  mining  lode  claim  a  little 
over  ten  acres  in  extent  lying  within  the 
boundaries  of  a  placer  claim  known  as  the 
William  Moyer  placer  claim,  of  which  the 
plaintiff  is  the  owner;  but  it  is  in  fact  an 
action  to  determine  the  right  of  the  defend- 
ant to  a  patent  of  the  United  States  for  that 
lode  under  proceedings  taken  in  assumed 
conformity  with  section  2826  of  the  Revised 
Statutes.  It  was  commenced  in  a  District 
Court  of  Colorado,  and  on  application  of 
the  plaintiff  was  removed  to  the  Circuit 
Court  of  the  United  States. 

The  placer  claim  embraces  fifty-six  acres 
and  a  fraction  of  an  acre,  a  full  description 
of  which,  by  metes  and  bounds,  is  ffiven  in 
the  complaint.    It  is  designated  ana  known 
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in  the  public  suryeys  of  mineral  land  as  lot 
No.  300.  A  patent  of  the  United  States  for 
it  was  issued  to  William  Moyer  on  the  80th 
of  January,  1880.  The  application  for  the 
patent  was  filed  in  the  local  land  office  on 
the  18th  of  November,  1878,  and  the  claim 
was  entered  for  patent  and  paid  for  on  the 
1st  day  of  February,  1879. 

The  patent  contains  several  express  reserv- 
ations or  conditions,  amon/r  them  these 
two :— we  quote  their  language  from  the  in- 
•trument : 

**  First.  That  the  grant  hereby  made  is  re- 
stricted in  its  exterior  limits  to  the  bound- 
aries of  the  said  lot  No.  800,  as  hereinbefore 
described,  and  to  any  veins  or  lodes  of  quaitz 
or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper  or  other  valuable 
deposits  which  may  hereafter  be  discovered 
within  said  limits,  and  which  are  not 
claimed  or  known  to  exist  at  the  date  hereof. 

**  Second.  That  should  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  gold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits,  be  claimed  or  known  to 
exist  within  the  above  described  premises  at 
the  date  hereof,  the  same  is  expressly  ex- 
cepted and  excluded  from  these  presents.  ** 

The  patentee,  Moyer,  on  the  24th  of  Feb- 
ruary, 1880,  executed  a  quit  claim  deed  of 
the  premises  to  William  H.  Stevens  and 
Levi  Z.  Leiter;  and  on  the  6th  of  March 
following  these  parties  conveyed  the  same 
to  the  plaintiff,  and  by  its  direction  and  at 
its  cost,  large  and  expensive  works  were 
subsequently  erected  on  the  premises  for  the 
development  of  the  mine  ana  the  extraction 
of  the  precious  metals. 

The  aefendant  in  answer  to  the  action, 
besides  denying  the  right  of  the  plaintiff  to 
the  possession  of  the  premises,  relies  upon 
two  aefenses — the  acquisition  of  a  lode  claim 
known  as  the  Goodeil  lode  from  the  original 
locators,  and  the  acquisition  of  a  lode  claim 
known  as  the  Thomas  Starr  lode.  In  statin e 
the  first  defense  it  recites  the  exceptions  stated 
to  the  patent,  and  sets  up  **  that  at  the  time 
of  the  location  of  said  placer  claim,  and 
the  survey  thereof,  and  at  the  time  of  the 
application  tor  patent,  and  at  the  time  of 
the  entry  of  said  land  thereunder,  and  at  the 
date  of  the  Issuance  and  granting  of  said 
patent,  a  lode,  vein,  and  deposit  of  mineral, 
of  quartz  and  other  rock  in  place,  carrying 
carbonates  of  lead  and  silver,  was  known  to 
exist  and  was  claimed  within  the  boundaries 
of  said  William  Moyer  placer  claim,  survey 
No.  IKK),  and  that  the  fact  that  said  vein  was 
claimed  and  did  exist  within  said  premises 
was  known  to  the  said  William  Moyer,  the 

gatentee  of  said  claim,  at  all  the  times  herein- 
efore  mentioned :"  that  said  vein  was  known 
and  claimed  as  the  Gkxxlell  lode :  and  that 
on  the  first  day  of  February,  A.  D.  1879, 
Maurice  Hayes,  John  Hayes,  Qeorj^  C. 
Gardner,  and  R.  E.  Goodeil,  then  citizens 
of  the  United  States,  went  upon  the  premises 
and  sunk  a  shaft  and  run  a  tunnel  therein, 
which  uncovered  and  exposed  said  vein,  lode, 
and  deposit ;  that  they  thereupon  proceeded 
to  locate  the  same  as  a  lode  claim,  by  put- 
ting UD  a  notice  containinflr  the  name  of  the 
lode,  the  date  of  the  location,  and  their  own 
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names  as  locators,  and  marked  the  sorfmoe 
boundaries  by  posts,  and  afterwards  canaed 
a  location  certificate  to  be  filed  in  the  oflloe 
of  the  clerk  and  recorder  of  the  county,  con- 
taining the  name  of  the  location,  the  names 
of  the  locators,  the  date  of  location,  and  the 
number  of  feet  claimed  in  length  oq  each 
side  of  the  centre  of  the  discovery  shaft ; 
whereby  the  said  locators  became  the  ownexs 
of  and  entitled  to  the  possession  of  said  lode, 
the  title  to  which  afterwards  by  severu 
mesne  conveyances  became  invested  in  Uie 
defendant. 

In  stating  the  second  defense  the  ^^""•^vnt 
sets  up  that  the  claim  upon  which  it  is  now 
at  work  is  a  well  defined  vein  of  auartx 
bearing  silver  and  other  valuable  melals  and 
that  the  same  was  discovered  by  Ifaurioe 
Hayes,  John  Hayes  and  Thcnnas  Stair,  on  Uks 
9th  of  November,  1877,  and  immediatelj 
afterwards,  on  the  discovery  of  the  lode,  tlis 
locators  caused  a  shaft  to  be  sunk  to  tbs 
depth  of  more  than  ten  feet  below  the  sorfsoe, 
and  within  three  months  tiiereafter  located 
the  same  by  marking  the  boundaries  with 
substantial  stakes,  and  by  fllinff  in  the  oflloc 
of  the  clerk  and  recorder  of  tne  county,  in 
which  the  claim  is  situated,  a  certificate  of 
its  location,  containing  the  name  of  Hm 
lode,  the  names  of  the  locates,  the  date  of 
location,  the  number  of  feet  in  length 
claimed  on  each  side  of  the  centre  of  the 
discovery  shaft,  and  the  general  course  and 
direction  of  the  claim,  and  tiiat  in  said  lo- 
cation certificate  and  upon  the  location  stake 
the  same  was  called  the  Thomas  Starr  lode, 
and  that  afterwards  by  various  mesne  con- 
veyances the  property  became  vested  in  the 
defendant.  No  evidence  was  offered  eo  the 
trial  with  reference  to  this  Thomas  Stair 
lode  set  up  in  the  second  defense,  and  no 
certificate  of  its  location  was  produced ;  it 
may,  therefore,  be  considered  as  oat  of  the 
case.  The  controversy  relates  only  to  the 
Gk)odell  lode  claim  set  up  in  tlM  first  defense. 
The  location  certificate  of  this  lode  claim 
bears  date  on  the  10th  day  of  Mundi,  187Q, 
and  recites  that  the  claim  was  located  on  the 
1st  of  February,  1879.  The  avennent  that 
its  original  locators,  on  the  lit  of  Febmary, 
1879,  went  upon  the  premises  and  sunk  a 
shaft  and  run  a  tunnel  thereuo,  which  un- 
covered and  exi)06ed  the  vein,  lode  and  de- 
posit, and  that  they  thereupon  proceeded  to 
locate  the  same,  was  not  supported  by  the 
evidence  produced.  The  location  ox  the 
claim  was  not  preceded  by  the  discovery  oi 
the  existence  of  the  precious  metals  within 
it.  The  statute  of  the  United  SUtee,  re- 
specting mining  claims  upon  veins  or  lodes 
of  quartz  or  other  rock  in  place,  bearing 
gold  and  silver,  declares  that  **no  location 
of  a  minine  claim  ^all  be  made  until  the 
discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located."  Ker.  Stat 
^  2820.  One  of  the  locators,  John  Hayes, 
was  examined  as  a  witness,  and  testified  that 
he  helped  the  surveyor  to  survey  the  lode 
claims — the  Goodeli  and  Gardner  claims— 
and  drive  down  the  stakes ;  that  afterwards 
he  filed  the  certificate  of  location:  that  hs 
knew  the  disco verv  shafts  of  the  claims, 
and  had  been  in  them;  that  there 
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dtKDTuy  of  BDf  v«1d  or  lodn  of  Tftluftble 
mineral  depoeita  wltbin  tliem ;  and  tbat  thow 
ttwfu  wen  mink  Id  1879.  And  the  tunnel 
alleged  to  have  been  tfaea  run  was  conunenced 
bmI  completed  yaara  before. 

On  the  Utta  of  March,  1879,  the  locatora 
flled  with  the  county  clerk  aod  recorder  of 
I«ke  Count; — the  coanty  within  which  the 
alleged  lode  Ilea — a  locatlou  cerciflcate  of  the 
lode  claim,  and  on  the  ISth  of  April,  1S8I, 
the  defcDdant,  which  had  succeeded  to  tbeir 
Iniereat,  made  application  for  a  patent  for 

The  plaintlfC  beloir  and  in  this  court,  the' 
Iron  SllTer  Mining  Company,  flled  in  the 
Land  OiBce  Its  adverse  claim  to  the  applica- 
tion for  a  patent  under  assumed  conformity 
with  the  proviaions  of  eectlon  2S35  of  the 
Rciaed  Statatee,  and  this  action  is  brought 
by  tbat  company  to  determine,  as  between 
the  parties,  the  rl^ht  to  the  poaaession  of  the 
land  embraclngthisalleged  lode  in  pursuance 
of  Kctlon  2326.  The  cose  waa  tried  before 
a  jury,  and  the  only  direct  evidence  oBered 
to  ahow  the  exiatencs  of  a  known  vein  or 
lode  bearing  gold  or  allver  within  the  placer 
claim  waa  contained  m  the  testimony  as  to 
(be  tunnel  run.  called  the  Mike  tunnel,  and 
dlacoveriee  mside  in  it.  It  was  shown  that 
tbe  tunnel  was  commeoced  In  January,  1877, 
and  completed  on  tbe  24th  of  April  follow- 
ing. It  extended  4(X)  feet,  but  it  disclosed 
within  II-  only  veins  of  decomposed  por- 
phyrr  and  manganese  iron.  The  statement 
Uiat  It  Intersected  and  crossed  three  veins  la 
only  correct  in  that  they  were  veins  of  tbat 
character.  There  was  do  vein  or  lode  of  gold 
or  lilver  bearing  rock  found  In  tbe  tunnel, 
andUiere  Isanerroneouaimpreasion  conveyed 
bv  Uie  opinion  of  the  oourt  In  that  respect. 
The  material  evidence  in  the  record  as  *" 


e. below  from  which  it  will  appear,  t 


■chat  was  fotud  Id  the  Omncl  Is  given  In  the 
ed  abo 
e.    No  gold  or  silver  was  discovered  in 


tbe  mouth  of  tbe  tunnel,  from  which  onl; 

a  qtiar  . 
^is  discovery  did  not  establiih  the  existence 


thne  qnartera  of  an  onnce  i 


'of  a  lode,  TelD,  or  deposit  of  mineral  Id 
qnaiti  or  otbca  rock  In  plaoe  canyiDK  carbon- 
atfs  of  lead  and  silver,*  aa  avnred  u  the  an- 
urer  of  the  defendant.  It  did  not  of  Itself 
ecutitote  a  vein  or  lode  in  gold  or  allver 
bearing  rock ;  U  waa  loose  gold  and  waa  not 
mffldent,  of  Itself,  to  Induce  further  work 

rtbe  tunnel,  or  even  to  lead  to  a  location 
mining  claim  in  it.  From  the  comple- 
tion of  tlte  tnnnel  up  to  tbe  time  when  this 
cue  was  on  trial,  e^ndlng  over  eight  years 
■odahalf,  noworkwasdoneupon  tbe  tunnel, 
Mr  was  any  attempt  made  to  use  It,  or  to  de- 
nlop  any  pretended  mine  In  it.  By  tbe  law 
there  must  have  been  a  location  upon  the  vela 
In  it,  if  there  waa  one,  before  anv  ripht  to 
tDch  vein  could  be  Initiated ;  and  bad  such 
location  been  made,  the  right  thua  acquired 
*ai  lost  and  forfeited  by  abandonment  years 
kfoTc  this  action  waa  commenced.  But  as  I 
■hall  show  hereafter,  tbe  mere  indication  or 
prMtnce  of  gold  or  aitver  is  not  sufficient  to 
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establish  the  exlateoce  of  a  lode.  The  min- 
eral must  exist  in  such  quantities  as  to  Justify 
expenditure  of  money  for  the  development 
of  themineandtheextractlODof  themiaeral. 
It  would  create  surprise  among  miners  to  be 
told  tbat  if  a  trace  of  loose  gold,  such  as  ia 
shown  here,  waa  found  at  any  one  spot  In  a 
tunnel  leading  to  a  placer  claim,  it  would 
establish  tbe  existence  of  a  vein  or  lode  in 
the  placer  claim,  and  form  the  basis  of  a 
proceeding  to  despoil  a  purchaser  from  the 
patentee,  vears  after  the  purchase,  of  a  large 
portion  of  Its  mining  property. 

Evidence  was  also  offered  against  the  ob- 
jection of  the  plaintiff  to  show  tbat  there 
were  other  lodes  in  the  vicinity  of  the  placer 
claim  of  the  plaintiff  aud  also  of  Uie  placer 
claim  of  Wells  and  Moyer ;  and  also  tbat 
parties  In  the  neighborhood  beUeeeil—noi  that 
they  knew— tbat  there  waa  a  vein  or  lode  ly- 
ing under  those  placer  claims,  and  also  of 
conversations  in  1877  with  one  Stevens,  who 
acquired  hla  lnt««st  by  purchase  with  one 
Letter  from  the  patentee  more  than  a  year 
after  tbe  patent  was  issued,  as  to  his  opin- 
loc  of  the  existence  of  mineral  at  a  place  r413] 
where  he  had  at  the  time  men  at  work,  and 
"^  underlj/ing  alt  Ihe  ground  there;''  but  it  was 
not  shown  tbat  tbe  place  thus  loosely  desig- 
nated embraced  the  premises  in  controversy,* 

At  the  close  of  the  testimony  In  tbe  case 
the  plaintiff  moved  tbe  court  to  instruct  the 
Jury  to  find  a  verdict  In  its  favor,  on  the 
grounda.  among  others,  that  the  Qoodell 
claim  of  the  defendant  was  not  located  or  re- 
corded until  after  the  apolication  was  made 
for  the  patent  of  the  William  Moyer  placer  [4141 
clalni,  and  that  there  bad  not  been  a  discov-  '  ' 
ery  in  the  sbafts  of  the  defendant  of  any  vein 
or  lode  of  quartz  or  other  rock  In  olace  I>ear- 
Ing  any  valuable  deposits.  But  the  court 
denied  this  motion,  and  to  Its  denial  excep- 
tion was  taken. 

Among  the  instructions  to  the  Jury  the 
plaintiff  then  requested  the  court  to  give  the 
following  : 

1.  That  the  Ijerms  "  vein  or  lode"  and  "  vein 


^11801  In  the 
^la  here  rive 
1.  BolSuXf 


ffueamd,  and  testlDed  as  to  tb< 
I11K  of  the  batrtt  velD,  tbat  ft 


._.,  ,.  ,^ feet  from  tbe  flret  one:  and  be- 

a^EedwbBtwu  found  inthf      '  ■  "--■'-'■ ' 

vein— what  kind  of 


(nattsmtM 

mineral— aniwered 

deoompoaed  porptgrrr  and  ioR  material— lome 

r.  Hare^ntlfled  that  he  dlsoovered  In  the  Mike 
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or  lode  claim,**  as  used  in  section  2338  of 
the  Revised  Statutes  of  tbe  Uoited  States, 
menn  and  refer  to  vein  or  loile  mining  claims 
which  have  been  discovered,  located,  and  re- 
corded within  the  boundairies  of  a  placer 
chiim  before  tbe  time  when  the  application 
is  made  for  the  placer  patent.  And  unless 
the  jury  Hud  from  the  evidence  that  the  al- 
leged Goodell  lode  claim  of  defendant  had 
been  discovered,  located,  and  recorded  in 
accordance  with  the  law  governing  the  loca- 
tion and  acquiring  title  to  mining  claims 
before  the  time  when  the  application  was 
made  for  the  said  placer  patent,  the  said  lode 
claim  is  not  excepted  or  excluded  from  the 
grant  of  the  said  placer  patent,  and  does  not 
come  within  the  reservation  clause  in  said 
patent.  #^ 

2.  That  a  lode  claim  located  or  attempted 
to  be  located  within  the  exterior  boundaries 
of  a  placer  claim  at  any  time  after  the  time 
of  m&ing  the  application  for  patent  to  the 
placer  claim  ^ives  no  right  or  title;  any 
lode  80  located  is  not  reserved  from  the  grant 
of  the  placer  patent.  This  rule  appl ies  to  all 
lode  claims  located  between  the  time  of  the 
application  for  the  placer  patent  and  the 
making  of  the  entry  and  the  issuing  of  the 
patent. 

3.  That  to  constitute  a  valid  title  to  a  lode 
mining  claim  the  locators  of  such  claim  are 
required  to  make  a  discovery  of  a  vein,  lode, 
or  ledge  carrying^  valuable  deposits,  within 
the  boundaries  of  such  lode  claim,  before  the 
same  is  located  and  recorded,  and  if  such 
discovery  is  not  made  the  location  is  void 
and  creates  no  title  or  right  of  possession  in 
the  attempted  locators;  and  if  the  said  de- 
fendants made  no  such  a  discovery  of  a  vein, 
or  lode,  or  valuable  deposit  within  the 
boundaries  of  the  said  Qoodell  lode  claim, 
then  they  acquire  no  title  or  right  to  posses- 
sion whatever  by  virtue  of  their  pretended 
location. 

But  the  court  refused  to  give  either  of 
tliese  instructions,  and  to  its  refusal  to  each 
one  an  exception  was  taken  at  the  time. 


The  jury  found  for  the  defendaDt.  To  re- 
verse the  judgment  entered  upon  its  Terdict 
the  case  was  brought  to  this  court  oo  writ 
of  error. 

The  contention  between  the  parties  to  this 
action  is  as  to  which  of  them  is  entitled  to 
the  possession  of  the  land  embracing  tbe  al- 
leged lode  claimed  by  the  defendant.  la 
the  case  of  the  same  plaintiff  against  Camp- 
bell and  others,  recently  decided,  (135  U.  S. 
286,)  it  was  held  that  to  an  application  for 
a  patent  for  a  lode  claim  within  tbe  boand- 
aries  of  a  patented  placer  claim,  the  bolder 
of  the  patent  was  not  boimd  under  tbe  stat- 
ute to  interpose  any  objections  be  might 
have;  that  such  objections  were  required 
only  from  parties  seeking  a  right  to  a  patent 
as  against  the  lode  claimant,  and  not  from 
one  who  already  had  a  patent.  But  before 
that  decision  was  made  the  plaintiff  here 
had  interposed  objections  to  the  application 
of  the  loae  claimant,  setting  up  his  adyem 
claim  to  the  premises  under  the  placer  pat- 
ent; and  the  present  action  has  followed 
that  proceeding,  the  plaintiff  supposinr  that 
it  was  bound,  in  order  to  protect  its  iigi^t^ 
to  interpose  and  set  up  its  adverse  claim. 

Assuming  that  the  plaintiff  is  thereby  es- 
topped from  denying  its  obligation  to  coo- 
test  the  right  of  the  lode  claimant  in  this 
way— which  may  well  be  doubted — ^I  proceed 
to  consider  the  questions  presented  for  a  re* 
versal  of  the  judgment  obtained. 

The  presumption  in  favor  of  its  validity  at- 
tends tne  placer  patent,  as  it  does  all  patents 
of  the  government  of  any  interest  in  the  pub- 
lic lands,  which  they  purport  to  convey. 
So  potential  and  efficacious  is  such  presump- 
tion that  it  has  been  frequently  held  br  this 
court,  that  if  under  any  circumstances  tn  the 
case  the  patent  might  have  been  rightfully 
issued,  it  will  be  presumed  as  against  any 
collateral  attack,  that  such  circumstaDoes 
existed.  8t.  LouU  dmdt,  d  Bef.  Cb.  t. 
Kemp,  104  U.  8.  686,  546  [96  7876,  878]. 
As  was  said  by  the  Circuit  Court  in  tbe  Eu* 
reka  Ckue,  a  patent  for  a  mining  daim  is 


•elf,  about  tbe  15tb  or  IStb  of  February.  1877,  about 
•eventy-flve  feet  from  Its  moutb:  that  it  was  about 
elg'bteen  inches  wide,  and  was  decomposed  quartz 
and  a  oiay  and  vein  matter ;  that  he  ROt  several 
colors  of  ffold  in  it,  and  his  brother,  who  was  the 
territorial  aspayer  of  Colorado  at  that  time— but 
dead  now-  had  it  assayed  several  times,  and  he  g'ot 
from  a  trace  to  three  quarters  of  an  ounce  of  gold 
in  it.  He  also  testittofi  that  four  veins  were  dis- 
covered—tbo  one  nearest  was  about  two  hundred 
feet  from  the  mouth  of  tbe  tunnel— and,  in  answer 
to  the  questiou  what  kind  of  vein  it  was,  said:  **lt 
is  similar  to  the  first  one.  Well,  tbe  first  one  is 
more  deoomposed.  tbe  porphyry,  tbe  walls  of  it ; 
this  last  one  we  have  got  here  is  what  we  call  block 
porphyry— more  solid  porphyry." 

On  oroes-exammation  be  said  it  was  a  vein  exist- 
ing in  tbe  porphyry— decomposed  matter  between 
porphyry^ecomposod  quartz  and  shale. 
4.  rrtd,  O,  IhakUy. 

Ifr.  Bulkley  testified  as  to  an  examination  of  tbe 
Mike  tunnel.  He  stiid:  **Tbe  first  material  which 
tbe  tunnel  encounters  as  it  passes  into  tbe  bill  is  a 
loose  wash  and  gravel,  that  ex  ends  for  a  distance 
of  about  twenty-five  feet  to  thirty  feet,  and  the 
next  material  eucountered  is  white  rock,  or  rather 
rook  the  surface  of  which  has  about  tbe  same  slope 
•s  tbe  surface  of  tbe  tailL  Tbe  rock  that  is  first  en- 
countered IS  porphyry,  it  is  rather  shattered  and 
somewhat  soft,  and  as  depth  is  gained  it  gains  a 
hardness  notil— at  the  depth  of  78  feet  it  is  found  to 
be  hard  i%od  in  place,  or.  in  fact,  before  reaching 
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that  point,  but  unquestionably  so  at  the  poteft  7S 
feet  from  tbe  mouth  of  tbe  tanneL  •  •  •  I^lag 
upon  tbe  f oot*wall  there  is  a  stfeak  <tf  olaj  whiohw 
perfectly  continuous,  so  far  as  tbe  developssnti 
show.  That  clay  is  from  an  inch  to  six  taiobee  thtok: 
it  Is  bard,  leathery  day,  and  one  can  catoh  hold  of  a 
projecting  portion  and  pull  it  down  as  one  wouM 
the  bark  fr«>m  a  tree.  It  is  bard  and  tough.  Next 
to  that  there  is  a  mixed  mass  of  iron-etalDed  por- 
phyry and  clay,  the  iron  havinga  thioknesiof  froia 
eight  to  twelve  or  fourteen  inches.  Next  to  that. 
as  shown  by  tbe  red  mark  in  the  akecohof  whiob 
I  am  speaking,  is  a  baod  of  iron  at  a  fhinlnws  of 
from  two  to  six  or  eight  Inobes.** 
OroM'examinaiUnu 
Q.  Mr.  Bulkley,  what  kmd  of  a  vein  Is  ttMt  thai 
you  have  described  in  tbe  tunnelf-A.  I  haven*! 
described  it  as  a  voiq.  In  speaking  <tf  It  I  UMd  tb» 
term  vein  inadvertently  once,  because,  while  It 
possesses  such  characteristics  of  a  vein  as  wiU  ba 
determined  upon  inspection,  other  diaraotartstka* 
1  think,  would  have  to  bo  determined  l^  aiMlyalB. 
For  instance,  it  has  tbe  general  liidloatioa  of  lai> 
eral  extent  and  extent  in  depth— Uiat  Is,  It  has  a 
very  considerable  lateral  extend  In  the  dIreoUoa  of 
tbe  strike  and  dip.  The  material  which  Is  oookieed 
in  it— 1  have  brought  a  piece  with  me— It  looks 
very  much  as  though  It  would  carry  sUver.  asd 
possibly  some  gold,  but  to  speak  poaltlTelT  itpoo 
that  point  is  more  than  I  can  do.  I  venture  to  aar 
it  lookf*  like  It,  and  most  any  miner  will  agree  win 
me. 
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iron-clad  in  its  potency  against  all  mere 
^>ecalati7e  inferences.  4  Sawy.  802.  The 
burden  of  proof  therefore  rested  upon  the 
defendant  to  show  afflnnatively  that  it  was 
entitled,  as  against  that  patent,  to  the  pos- 
session of  the  lode  claim,  on  the  ground 
that  the  lode  was  excepted  from  the  patent 
in  express  terms. 

A  lode  claim  of  the  same  richness  as  a  placer 
claim  is  of  much  greater  value  than  the  dif- 

n  ferenoe  in  price  per  acre  fixed  by  the  govern- 
ment. By  the  aepth  to  which  such  a  lode 
Qraally  extends  a  much  larger  quantity  of 
mineral  is  obtained  from  it  than  from  a 
placer  claim  covering  the  same  extent  of  sur- 
face ground;  it  is,  therefore,  as  a  general 
rule,  ur  more  remunerative.  As  the  lode 
claim  of  the  defendants  in  this  case  embraces 
a  little  over  ten  acres,  it  is  difficult  to  believe 
that  the  applicant  for  a  placer  claim  embrac- 
ing it,  if  it  was  known  to  exist  at  the  time, 
wwild  have  neglected  to  apply  for  it,  when 
it  oonld  have'been  obtained  at  the  trifling 
expense  of  twenty-six  dollars.  The  possi- 
bility of  others  invading  the  placer  bound- 
aries, if  within  them  there  was  a  known  vein 
or  lode,  would  naturally  have  been  the  oc- 
cuion  of  much  uneasiness  to  the  owners  of 
Hie  placer  claim,  to  avoid  which  we  may 
well  suppose  they  would  readily  have  in- 
enrred  expenses  vastlv  above  the  govern- 
ment price  of  the  lode  claim.  Clear  and 
convincing  proof  would  seem,  therefore,  to 
be  necessary  to  overcome  the  presumption 
thos  arising,  that  the  applicant  for  the  placer 
patent  did  not  know  at  ^e  time  of  the  exist- 
ence of  any  such  lode.  Especially  would 
this  seem  to  be  required  where,  as  in  the 
present  case,  knowl^ge  of  such  lode  by  the 
patentee  is  averred  onlv  after  the  mine  pat- 
ented has  passed  into  other  hands,  and  exten- 
tive  explorations  have  been  made  and  large 
ezpendftores  incurred  in  developing  it.  In 
sapposed  possession  of  the  title  to  the  entire 
property.   * 

llie  exceptions  to  the  operation  of  the  pat- 
ent are  founded  upon  secnon  2388  of  the  Ke- 
▼ised  Statutes,  which  is  as  follows : 

"Where  the  same  person,  association,  or 
corporation  is  in  possession  of  a  placer  claim, 
and  also  a  vein  or  lode  include  within  the 
boundaries  thereof,  application  shall  be  made 
for  a  patent  for  the  placer  claim,  with  the 
statement  that  it  includes  such  vein  or  lode, 
and  in  such  case  a  patent  shall  issue  for  the 
placer  claim,  subject  to  the  provisions  of  this 
chapter,  including  such  vein  or  lode,  upon 
the  payment  of  five  dollars  per  acre  for  such 
vein  or  lode  claim,  and  twentv-five  feet  of 
tarface  on  each  side  thereof.  The  remainder 
of  the  placer  claim,  or  any  placer  claim  not 
embracing  any  vein  or  lode  claim,  shall  be 
paid  for  at  the  rate  of  two  dollars  and  fifty 

91  eents  per  acre,  together  with  all  costs  of  pro- 
'  ecedings ;  snd  where  a  vein  or  lode,  such  as 
is  desmbed  in  section  twenty-three  hundred 
and  twenty,  is  known  to  exist  within  the 
boundaries  of  a  placer  claim,  an  application 
for  a  patent  for  such  placer  claim  which  docs 
not  include  an  application  for  the  vein  or 
lode  claim  shall  be  construed  as  a  conclusive 
declaration  that  the  claimant  of  the  placer 
claim  has  no  right  of  possession  of  the  vein 
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or  lode  claim ;  but  where  the  existence  of  a 
vein  or  lode  in  a  placer  claim  is  not  known, 
a  patent  for  the  placer  claim  shall  convey  all 
valuable  mineral  and  other  deposits  within 
the  boundaries  thereof. " 

This  section,  as  we  have  said  on  more  than 
one  occasion,  makes  provision  for  three  dis- 
tinct classes  of  cases : 

1.  Where  one  applies  for  a  placer  patent, 
who  is  at  the  time  in  the  possession  of  a  vein 
or  lode  included  within  its  boundaries,  he 
must  state  the  fact,  and  then,  on  payment  of 
the  sum  required  for  a  vein  or  lode  claim 
and  twenty-five  feet  on  each  side  of  it  at 
$5.00  per  acre,  and  $2. 50  an  acre  for  the  placer 
claim,  a  patent  will  issue  to  him  covering 
both  claim  and  vein  or  lode. 

2.  Where  a  vein  or  lode,  such  as  is  de- 
scribed in  a  previous  section  of  the  Revised 
Statutes — that  is,  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper,  or  other  valuable  deposits— is 
known  to  exist  at  the  time  within  the  bound- 
aries of  the  placer  claim,  the  application  for 
a  patent  therefor,  which  does  not  also  include 
an  application  for  the  vein  or  lode,  will  be 
construed  as  a  conclusive  declaration  that 
the  claimant  of  the  placer  claim  has  no  right 
of  possession  to  the  vein  or  lode. 

8.  Where  the  existence  of  a  vein  or  lode 
in  a  placer  claim  is  not  known  at  the  time 
of  the  application  for  a  patent,  that  instru- 
ment will  convey  all  valuable  mineral  and 
other  deposits  within  its  boundaries.  Iron 
Silver  Min.  Go.  v.  Beynolds,  124  U.  S.  874, 
882  [81 :  466,  470],  also  Beynolds  v.  Iron  Sil- 
ver Min.  Co.  116  U.  S.  687,  696  [29 :  774, 
777J.  ^ 

In  Reynolds  v.  Iron  Silver  Min,  Co.,  116  U. 
8.  687,  692  [29:  774,  7761,  the  court,  after 
stating  the  substance  of  this  section,  added 
that  it  was  not  easy  to  define  the  words 
''known  to  exisf  in  the  Act,  stating  that  it  [419] 
was  not  necessary  to  inquire  in  that  case 
whether  this  knowledge  must  be  traced  to 
the  applicant  for  the  patent  or  whether  it 
was  sufficient  that  the  existence  of  the  lode 
was  generally  known ;  and  what  kind  of  evi- 
dence was  necessary  to  prove  this  knowledge, 
and  observing  that  it  was  perhaps  better  that 
these  questions  should  be  decided  as  they 
arose.  They  did  not  arise  thete  because  the 
court  took  the  evidence  from  the  jury  on  the 
ground  that  the  defendants  were  trespassers. 

When  the  same  case  was  again  before  the 
court  at  October  term,  1887,  it  was  expressly 
held  that  the  statute  did  not  except  veins  or 
lodes  *^  claimed  or  known  to  exist"  at  the  date 
of  the  patent,  but  only  such  as  were  ^  known 
to  exist, "  and  that  it  fixed  the  time  at  which 
such  knowledge  was  to  be  had  as  that  of  the 
application  for  the  patent.  Iron  Silver  Min. 
Co.  v.  BeynddM,  124  U.  S.  874,  882  [81 :  466, 
470].  The  same  doctrine  was  declared  in 
UmUd  States  v.  Iron  Silver  Min.  Co.  128  U. 
8.  678,  680  [82:  671,  574]. 

To  bring,  therefore,  a  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  precious 
metals  within  the  exceptions  of  the  statute, 
and  of  course  within  those  of  the  patent  to 
the  extent  to  which  they  are  operative,  the 
vein  or  lode,  according  to  the  decisions  re- 
ferred to,  must  have  l^cn  knovm  tc  exist  at 
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the  time  appUeatum  wu  made  for  the  patent. 
The  applicant  could  not,  of  course,  speak 
of  discoveries  not  then  made;  necessarily 
his  knowledge  must  have  been  limited  to 
the  time  of  his  application.  The  court  be- 
low, however  held  that  it  was  sufficient  if 
the  lode  in  controversy  was  known  to  exist 
at  the  date  of  the  patent,  and  not  at  the  date 
of  the  application  for  it.  It  stated  expressly 
that  it  would  not  enter  into  any  consideration 
of  the  validity  of  the  exceptions  made  in 
the  patent,  whether  they  conformed  to  the 
statute  or  not,  but  would  follow  the  patent, 
and  so  ruled  during  the  whole  trial,  both  in 
the  admission  of  testimony  and  in  the  in- 
structions to  the  Jury,  giving  them  to  un- 
derstand in  the  most  explicit  terms  that  if  a 
lode  was  discovered  and  a  location  made 
before  the  issue  of  the  patent  for  a  placer 
claim,  that  lode  was  excepted  from  the  pat- 
ent, although  such  discovery  and  location 
were  made  subsequent  to  the  application  for 
the  patent. 

In  thus  holding  there  was  a  plain  departure 
from  the  express  and  repeat^  decisions  of 
this  court,  ror  which  error  alone  the  Judg- 
ment ought  to  be  reversed.  The  ml  ing  could 
not  have  failed  to  mislead  the  Jury,  and  to 
direct  their  attention  to  matters  not  properly 
open  for  their  consideration.  But  independ- 
ently of  this  error,  there  were  material  ob- 
jections to  evidence  admitted  on  the  trial 
to  establiih  the  existence  of  the  supposed 
lode  even  upon  the  theory  of  the  court  below 
as  to  the  time  when  such  existence  must  have 
been  known,  and  to  ito  instructions  upon 
portions  of  such  evidence  and  to  its  refusal 
to  order  a  verdict  for  the  plainti£F  upon  the 
grounds  stated. 

At  the  outset  of  this  case  it  becomes  im- 
portant to  determine  what  is  meant  by  a 
^kn&ten  lode"  within  the  purview  of  the 
statute,  which,  if  not  applied  for  by  the 
patentee,  is  excepted  from  the  patent ;  and 
also  when  a  right  to  such  a  lode  is  initiated 
by  a  claimant,  and  to  that  consideration  I 
will  now  direct  attention.  And  first,  what 
is  meant  by  a  lode  or  vein  of  quartz  or  other 
rock  in  place  bearing  gold  or  silver?  The 
first  reported  case  in  which  a  definition  was 
attempted  is  the  Eureka  Caee,  4  Sawy.  802, 
811.  The  court,  after  observing  that  the 
word  was  not  always  used  in  the  same  sense 
in  scientific  works  on  areology  and  miner- 
alogy, and  by  those  actually  engaged  in  the 
working  of  mines,  said :  ^It  is  difficult  to 
give  any  definition  of  the  term  as  understood 
and  used  in  the  acto  of  Congress  which  will 
not  be  subject  to  criticism.  A  fissure  in  the 
earth's  crust,  an  opening  in  its  rocks  and 
strata  made  by  some  force  of  nature,  in 
which  the  mineral  is  deposited,  would  seem 
to  be  essential  to  the  definition  of  a  lode  in 
the  Judgment  of  geologists.  But,  to  the 
practical  miner,  the  fissure  and  its  walls  are 
only  of  importance  as  indicating  the  bound- 
aries within  which  he  may  look  for  and 
reasonably  exoect  to  find  the  ore  he  seeks. 
A  continuous  body  of  mineralized  rock  lying 
within  any  other  well  defined  boundaries  on 
the  eartti^a  surface  and  under  it,  would 
equally  constitute,  in  his  eyes,  a  lode.  We 
are  of  opinion,  therefore,  that  the  term,  as 


used  in  the  acto  of  Congress,  is  applicsble 
to  any  zone  or  belt  of  mineimlized  rock  lying 
within  boundaries  clearly  separating  it  from 
the  neighboring  rocks."    And  this  court  ia 
Iron  Sliver  Min,  Co,  v.  Cheeeeman^   116  U. 
S.    580,   534   [29:   712,   7181,  followed   this 
citation  by  observing :    "This  definition  baa 
received    repeated   commendation   in    other 
cases,   especially  in  8tef)enB  v.   WUUame^  1 
McCrary,  480,  488,  where  a  shorter  definition 
bv  Juche  Hallett,  of  the  Colorado  Circuit 
dourt,  is  also  approved,  to  wit :    '  In  general 
it  may  be  said  that  a  lode  or  vein  is  a  body 
of  mineral  or  mineral  body  of  rock,  within 
defined  boundaries,  in  the  general  mass  at 
the  mountain."    To  constitute,  therefore,  a 
known  lode,  within  the  meaning  of  the  stat- 
ute, a  belt  or  zone  of  miueraliz«i  rock  lyin^ 
within  boundaries  clearly  separatin)^  it  mMn 
the  neighboring  rock,  must  not  only  be  as- 
certein^,  but  must  be  so  far  developed  or 
defined  as  to  be  capable  of  measurement.    A 
right  to  a  lode  can  only  be  initiated  by 
location,   and  the  statute  declares   that  no 
location  can  be  made  until  the  discovery  of 
a  lode  or  vein  bearing  metal.     And  to  em- 
brace the  lode  within  the  patent  of  a  placa 
claim  the  applicant  must,  if  it  be  known, 
pay  for  it  at  the  rate  of  five  dollars  per  acre. 
But  he  cannot  pay  any  sum,  or  offer  to  pay 
so  as  to  be  effectual,  until  he  can  ascertain 
the  number  of  acres  contained  In  the  lode 
claim  desired,  that  is,  until  the  ground  can  be 
measured.    Nor  could  the  officers  of  the  land 
department  accept  any  sum  from  the  appli- 
cant until  such  measurement,  upon  a  mere 
speculative  opinion  as  to  the  extent  of  the 
supposed  lode.    In  BuUtvan  v.    Irvn  Siher 
Min,    Co.   109   U.   8.   550    r27  -  10281.   this 
question    was   considered    oy    the    Circuit 
Court,  but  was  not  passed  upon  by  this 
court,  it  not  being  deemed  to  necessarily  arise 
on  the  pleadings.     The  plaintiff  In  that  case 
had  brought  an  action  upon  a  patent  for  a 
placer  claim.     The  defendant,  had  located 
within  it  a  lode  claim  after  the  patent  was 
issued,  and  he  set  up  in  defense  that  the  lode 
was  known  to  the  patentee  at  the  time  of  the 
application  for  the  patent,  and  not  having 
been  embraced  in  it  was  by  the  statute  ex- 
cluded from  the  patent.     The  plaintiff  de> 
murred  to  this  answer,  and  the  court  held  il    [4j 
was  insufficient  in  not  averring  that  the  lo<k 
had  been  discovered  and  located  or  recorded 
at  the  time  of  the  application.    But  this 
court,  without  passing  upon  the  necessity  of 
such  location  or  recora,  held  that  as  a  matter 
of  pleading  it  was  sufficient  to  aver  that  tbs 
lode  was  known  to  exist  by  the  patentee  at 
the  time  of  his  application  for  a  patent,  and 
was  not  included  m  his  application,  obeerv. 
ing  that,  by  the  elementary  rules  of   plead- 
iug,  facts  may  be  pleaded  according  to  their 
legal  effect,  without  setting  forth  the  partic- 
ulars that  lead  to  it.    The  question  as  to 
what  constitutes  a  known  lode  remained, 
therefore,  unaffected  by  that  decision. 

For  the  reasons  stated  above  it  would  seem 
that  not  merely  must  a  discovery  of  mineral 
be  made  to  constitute  a  known  lode  within 
the  meaning  of  the  statute,  but  that  such 
development  of  ite  extent  must  be  made  as 
to  enable  the  applicant  to  comply  with  tlie 
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law  in  tendering  the  requisite  price.  The 
drcait  judge,  Mr.  McCrary,  who  rendered 
the  judgment  of  the  Circuit  Court,  thus  re- 
Tersed  on  a  point  of  pleading,  felt  that  the 
ooDitniction  placed  by  him  upon  the  statute 
WM  the  only  one  which  made  it  consistent 
with  itself  or  practicable  in  application. 

*"  The  ilrst  thing, "  he  observes,  **  that  strikes 
ns  as  important  in  the  construction  of  this 
language  [of  section  2823]  is  that  we  are 
referred  back  to  section  2820  for  a  description 
<^  the  Tein  or  lode  which  is  referred  to,  and 
which  is  not  to  pass  to  the  patentee,  unless 
he  has  complied  with  this  provision  of  the 
statute.  'Where  a  vein  or  lode,  such  as  is 
described  in  section  2320.'  What  sort  of 
vein  OT  lode  Is  described  in  section  2820? 

**By  reference  to  that  section,  we  see  that 
it  relates  entirely  to  vein  or  lode  claims,  and 
the  description  which  it  contains  is  a  de- 
scription of  the  metes  and  bounds  of  a  vein 
or  lode  claim,  .  .  .  not  the  lode  simply, 
hat  a  lode  claim ;  one  that  has  been  located, 
whidi  has  boundaries,  which  has  been  devel- 
oped;  it  gives  us  its  dimensions;  it  declares 
it  shall  have  been  located ;  it  says  it  shall  be 
a  claim  ib  which  there  has  been  a  discovery 
1^    of  mineral,  etc 

"I  am  of  the  opinion  that  a  vein  or  lode 
that  has  never  been  claimed,  that  has  not 
been  locatec*  that  has  not  been  marked  out 
by  metes  anJ  bounds,  and  in  which  there 
hss  been  no  actual  development,  or,  to  use 
the  language  of  the  statute,  'discovery  of  a 
vein  or  lode  within  the  limits  of  the  claim 
located, '  is  not  a  vein  or  lode  such  as  is  de- 
•crihed  in  section  2820.  The  description 
must  refer  to  these  things ;  the  section  de- 
Mribes  nothing  else,  and  to  its  description 
we  are  plainly  refened.  It  follows  that  the 
Itngoage  .  .  .  must  refer  to  a  vein  or 
lode  which  has  been  located,  which  has 
boundaries,  which  has  a  locality,  which  has 
bed  some  sort  of  development,  or  else  it  can- 
not be  such  a  vein  or  lode  as  is  described  in 
lection  2320."    5  McCrary,  274,  277.  278. 

The  case  of  Nayet  v.  Mantle,  127  U.  8. 
M8  [82 :  1681,  does  not,  when  properly  un- 
derrtbod,  militate,  as  supposed,  against  this 
▼lew.  The  court  in  its  language  there  used 
bid  reference  to  the  rights  of  parties  other 
tban  the  applicant  for  the  placer  patent, 
when  it  saia  that  the  statute  did  not  apply 
to  lodes  or  veins  within  the  boundaries  of  a 
plioer  claim  which  had  been  previously  lo- 
cated under  the  laws  of  the  United  States, 
iod  were  in  the  possession  of  the  locators, 
snd  oould  apply  only  to  lodes  or  veins  not 
tiken  up  and  located  so  as  to  become  the 
property  of  others.  The  statute  has  refer- 
Wb  to  cases  where  the  same  person,  associa- 
tion or  corporation  is  in  ppssession  both  of 
tbe  placer  claim  and  of  the  vein  or  lode 
within  its  boundaries.  In  such  cases,  if  the 
|ode  claim  is  known  to  the  applicant  to  ex- 
ist, he  must  desiniate  it  in  his  application ; 
but  it  cannot,  of  course,  be  known  to  him 
to  exist,  whatever  his  coniectures  may  be. 
Qotil  the  lode  is  discovered  and  located  so 
ai  to  enable  him  to  state  its  existence  and 
extent  in  his  application  for  a  patent  of 
tbe  placer  claim,  and  to  tender  the  price 
per  acre  reqaired. 


If  there  be  any  variance  between  these 
views  and  those  expressed  in  Iron  Silrer 
Min.  Co.  V.  Beynoldt,  124  U.  S.  874-884  [31 : 
466-471],  as  to  the  manner  in  which  knowl^ 
edge  of  the  existence  of  a  lode  within  tlie 
boundaries  of  a  placer  claim  may  be  obtained, 
it  is  because  of  a  more  careful  consideration 
of  the  subject  in  later  years  than  formerly  [424 1 
and  of  larger  experience  in  mining  cases. 

As  stated  above,  there  can  be  no  location 
of  a  lode  or  vein  until  t^e  discoverv  of  pre- 
cious metals  in  it  has  been  had.  And  then 
it  is  not  everv  vein  or  lode  which  may  show 
traces  of  gold  or  silver  that  is  exempted 
from  sale  or  patent  of  the  ground  embracing 
it,  but  those  only  which  possess  these  metals 
in  such  quantity  as  to  enhance  the  value 
of  the  land  and  invite  the  expenditure  of 
time  and  money  for  their  development.  No 
purpose  or  policy  would  be  subserved  by  ex- 
cepting from  sale  and  patent  veins  and  lodes 
yielding  no  remunerative  return  for  labor 
expended  upon  them.  Such  exceptions 
would  only  be  productive  of  embarrassment 
to  the  patentee,  without  any  benefit  to  others. 
In  a  suit  brought  by  the  United  States  to 
cancel  certain  placer  claims  against  the 
plaintiff  in  this  case,  alleging,  among  other 
things,  that  the  patents  were  obtained  by 
false  and  fraudulent  representations,  that  the 
land  contained  no  known  veins  or  lodes  of 
quartz  or  other  rock  in  place  bearing  gold 
or  silver  or  other  metals,  the  court,  speaking 
of  the  evidence  in  the  case  as  insufficient  to 
sustain  the  allegation,  said:  **It  is  not 
enough  that  there  may  have  l^^en  some  indi- 
cations, by  outcroppings  on  the  surface,  of 
the  existence  of  lodes  or  veins  of  rock  in 
place  beiuring  gold  or  silver  or  other  metal 
to  lustify  their  designation  as  'known'  veina 
or  lodes.  To  meet  that  designation  the  lodes 
or  veins  must  be  clearly  ascertained  and  be 
of  such  extent  as  to  render  the  land  more 
valuable  on  that  account,  and  justify  their 
exploitation."  United  8kUe$  v.  Iron  Silver 
Min.  Co.  128  U.  8.  678,  688  [82:  671.  575]. 
See  to  the  same  purport,  Deifeback  v.  Hawke^ 
115  U.  S.  892,  404  [29 :  428,  4d61.  and  Colo^ 
rado  Coal  A  I.  Co.  v.  United  6(a»c.,  128  U. 
S.  807,  828  [81:  182,  190]. 

In  the  case  at  bar,  as  stated  above,  the  al- 
leged location  of  the  lode  of  the  defendant- 
was  not  preceded  by  the  discovery  of  any 
precious  metals    within    it.      There    was. 
therefore,  in  fact  no  lode  to  locate  and  of 
course  no  location  initiated  or  measurement 
possible.     Rev.    Stat.    §  2820.     No  weight 
ought  to  be  given  to  a  defense  resting  upon 
such  a  basis.    The  court  below  should  have 
insisted  upon  proof  of  the  discovery  of  min- 
eral in  the  alleged  lode  claim  of  the  defend- 
ant, or  have  directed  a  verdict  as  moved  in 
favor  of  the  plaintiff.     And  when  the  motion 
was  refused,  if  the  views  I  have  expressed 
of  what  constitutes  a  known  lode  within  the 
meaning  of  the  statute,  and  as  to  the  knowl- 
edge of  such  lode  at  the  time  of  the  applica- 
tion  for  the  patent,  be  correct,  the  instruc-       [*25I 
tions  as  requested  should  have  been  given, 
and  their  refusal  was  error  for  which  the 
judgment  should  be  reversed. 

Much  of  the  evidence  received  at  the  trial 
was  also  subject  to  serious  objections.    To 
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sbow  that  the  alleged  lode  of  the  defendant 
was  known  to  exist  before  the  patent  was  is- 
sued, the  court  below  allowed  evidence, 
against  the  objection  of  the  plainti£F,  to  be 
introduced,  that  there  were  other  lodes  in 
the  vicinity  of  .the  placer  claim  of  the  plain- 
tiff and  also  of  the  placer  claim  of  Wells 
and  Moyer;  and  also  evidence  that  parties 
in  the  neighborhood  believed  that  there  was 
a  vein  or  lode  lying  under  those  placer 
claims,  and  also  evidence  of  conversations 
in  1877  with  one  Stevens,  who  only  acquired 
liis  interest,  by  purchase  with  one  Leiter, 
from  the  patentee  more  than  a  year  after  the 
patent  was  issued,  as  to  his  opinion  of  the 
existence  of  mineral  underlying  all  the  ground 
where  he  had  men  at  work,  although  the 
ground  thus  loosely  designated  was  not 
shown  to  have  covered  the  premises  in  con- 
troversy. 

1.  At  th9  outset  of  the  trial  the  deposition 
of  one  Leonhardy  was  introduced  in  which 
he  was  allowed  to  testify  in  regard  to  lode 
claims  located  in  the  vicinity  of  the  placer 
claim  of  the  plaintiff  and  the  placer  claim 
of  Welles  <&  Moyer,  against  the  objection  of 
the  plaintiff  that  the  testimonv  was  not  com- 
petent or  relevant.  He  stated  that  he  knew 
of  a  "^  great  many  holes  having  been  sunk 
there"  between  1860  and  1880.  And  he  re- 
ferred to  the  claim  of  the  Oro  La  Plata  and 
to  the  Pennsylvania  claim,  and  was  allowed 
to  sive  testimony  as  to  the  character  of  the 
dump  of  the  former,  and  also  of  the  under- 
ground workings  of  the  latter,  and  of  the 
kind  of  vein  that  it  disclosed.  He  was  also 
permitted  to  speak  of  adjoining  mines,  called 
the  Rock  and  Dome  mines,  and  how  lone 
he  had  known  them,  and  of  his  examination 
of  their  workings.  Testimony  of  the  same 
^neral  character,  though  less  full  in  detail, 
m  reference  to  the  same  and  other  claims  in 
the  vicinity  of  the  placer  claim,  was  given 
by  other  witnesses. 

It  would  9eem  that  the  court  below,  in 
admitting  evidence  respecting  other  lodes  in 
the  vicinity  of  the  placer  claims,  went  upon 
the  idea  that  it  i^ould  support  the  theory  on 
which  it  was  supposed  the  contention  of  the 
defendant  would  be  made,  that  there  was 
only  one  lode  running  through  all  the  ground 
in  the  neighborhooa  of  the  placer  claims, 
although  no  such  theory  was  advanced  in 
fact.  The  error  of  this  course  of  procedure 
and  its  tendency  to  mislead  the  Jury  are 
manifest.  The  existence  of  a  lode  covering 
everything  or  running  through  the  whole 
country  was  not  a  matter  to  be  assumed  of 
to  be  ifiiown  by  evidence  of  the  existence  of 
different  lodes  in  the  vicinity  of  the  placer 
claim.  If  such  an  extended  lode  existed,  its 
existence  was  to  be  establised  as  any  other 
matter  of  fact  in  the  case,  by  competent 
proof.  There  is  no  necessary  connection  be- 
tween the  existence  of  lodes  outside  of  a 
placer  claim  and  one  in  it.  It  is  true  there 
may  be  instances,  or  at  least  thev  may  be 
supposed,  where  the  general  condition  and 
developments  of  a  mining  lode  adjoining  a 
placer  claim  may  establish  the  fact  that  a 
lode  enters  within  such  claim,  as  for  exam- 
ple, where  the  working  of  the  lode  is  up  to 
the  line  of  the  placer  claim,  and  the  lode 
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continues  to  the  point  of  contact.     One  then 
can  satisfy  himself,  by  examinaticm,  of  the 
penetration  of  the  lode  to  some  extent  withia 
the  claim.     But  no  such  knowledge  am  coiiie 
from  the  working  of  lodes  at  a  disrancr 
from  a  placer  claim  as  in  this  case.     It  is  a 
matter  well  known  to  persons  at  all  familiar 
with  mining  for  the  precious  metals   that 
veins  rich  in  gold  and*  silver  are  generally 
found  with  barren  rock  within  a  few  feet  on 
each  side  of  them,  and  that  such  veins  moie 
frequently  than  otherwise  come  abmptlj  to 
an  end.     No  one  thus  familiar  would  feel 
justified  in  concluding  from  the  mere  dis* 
tance  or  vicinity  of  other  mines  that  ther 
had    any    necessary    connection   with   eaA 
other.     In  accordance  with  this  doctrine, 
this  court  held,  in  Dahl  v.  Baunheim^   132 
U.  S.  260.  263  [33:  324,  325],  that  the  dis- 
covery by  the  defendant  in  that  case  of   a 
lode  two  or  three  hundred  feet  outside  of  the 
boundaries  of  the  placer  claim  in  suit  did 
"^not  create  any  presumption  of  the  possession 
of  a  vein  or  lode  within  those  boundaries, 
nor,  we  may  add,  that  a  vein  or  lode  existed 
within  them."    The  admission  of  the  evi- 
dence   in  question  was  well   calculated   to 
confuse  the  jury  and  mislead  their  judgment. 
2.    The  witness  l/conhardy  was  also  al- 
lowed, against  the  objection  of  the  plaintiff, 
to  state  that  there  was  knowledge  among  the 
people  in  the  vicinity  of  the  placer  claim  of     [41 
the  plaintiff,   at  the  times  he  visited  the 
country,   as  to  the  existence  of  a  vein  or 
deposit  of  mineral  underneath  the  claims. 
He  testified  that  there  was  sudi  knowle<i^e 
at   those   times;    that   wherever   they,    the 
people,    sunk,    there   they    found    mineral, 
without  stating  what  or  where  people  sunk, 
or  the  character  of  their  developments,  the 
knowledge  being  evidently  no  more  than 
an  opinion  or  wMet  which  parties  in  the 
vicinity  had  formed  on  the  subject    The 
witness  Reed  was  allowed  to  state  that  there 
was  a  general  understanding  that  there  was 
a  vein  under  the  placer  claim.  ^  Of  the  in- 
admissibility of  this  kind  of  evidence  to 
establish  the  existence  of  a  valuable  vein  or 
lode  of  mineral  and  knowledse  of  it  bj  the 
patentee  on  his  application  for  the  patent, 
it  would  seem  there  could  be  no  question. 
The  opinions  and  belief  of  the  neighborhood 
do  not  show  knowledge  of  the  exuftence  of 
a  lode  or  vein  of  valuable  mineral.    Ob  this 
point  we  have  an  express  adjudication  in 
the  case  of  Iron  Silver  Min,  Co.  t.  iSnriioMf . 
when  it  was  here  at  October  term,  1887.  184 
U.  S.  874,  384  [31 :  460,  471].    It  was  there 
held  that   mere  belief  as  to  the  existence  of 
a  valuable  lode,  founded  given  upon  inves- 
tigation as  to  the  character  of  the  ground, 
did  not  amount  to  knowledge  under  Uie  stat- 
ute.    **The  statute  speaks,^  said  the  court, 
"of  acquiring  a  patent  with  a  knowledge  of 
the  existence  of  a  vein  or  lode  within  the 
boundaries  of  the  claim  for  which  a  patent 
is  sought,  not  the  effect  of  the  intent  of  the 
party  to  acouire  a  lode  which  may  or  may 
not  exist,  of  which  he  has  no  knowledge. 
Nor  does  it  render  belief,  after  examination, 
in  the  existence  of  a  lode,  knowledge  of  the 
fact.    There  may  be  difiSculty  in  detenninlng 
whether  such  knowledge  in  a  given  case  was 
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had.  bat  between  mere  belief  and  knowledge 
there  is  a  wide  difference.  The  court  could 
not  make  them  synonymous  by  its  charge 
and  thus  in  effect  incorporate  new  terms  into 
the  statute."  Purchasers  from  a  patentee 
holding  the  instrument  of  the  general  gov- 
B]  cmment  conveying  to  him  fifty-six  acres  and 
a  fraction  of  an  acre  of  valuable  mineral 
ground  are  not  to  be  deprived  years  subse- 
quent to  their  purchase  of  nearly  one  fifth  of 
it.  or,  indeed,  any  portion  of  it,  because  his 
neighbors  at  the  time  or  subsequently  resid- 
ing near  the  premises  believed  that  there 
WAS  a  vein  or  lode  msder  the  surface  of  his 
clftim  which  he  ought  nuc  to  have.  To  sus- 
tain the  admission  of  s'e-.-ii  beliefs  or  opinions 
in  evidence  against  the  patent  would  be  to 
take  from  that  instrument  of  the  government 
all  the  peace  and  security  which  it  is  sup- 
posed to  give  to  its  possessor  in  the  enjoy- 
ment of  the  property  it  transfers  to  him. 
Ah  unlocated  lode  claim  existing  only  in 
the  impressions  and  beliefs  of  neighbors  or 
others,  and  not  in  the  knowledge  founded 
upon  discover?  and  exploration,  does  not 
seem  to  me  to  nave  any  element  of  property 
or  validity  as  a  basis  of  a  defense  to  pro- 
ceedings to  obtain  a  patent  from  the  govern- 
ment. 

3.  The  testimony  received  of  conversations 
of  the  same  witness  with  Stevens,  as  to  the 
Istter's  opinion  in  1887  of  the  existence  of  a 
large  body  of  metal  **  underlying  all  the 
ground  there,"  referring  to  ground  where 
be  bad  employed  men  to  work,  would  seem 
to  be  subject  to  still  greater  objection  for  it 
was  not  shown  that  the  ground  referred  to 
embraced  the  premises  in  controversy.  Leon- 
bardy  testified  that  in  the  sprint  of  1877 
Stevens  came  to  his  house  and  told  him  that 
the  country,  referring  to  the  ground  upon 
which  his  men  were  at  work,  was  good,  the 
best  mineral  country  he  ever  saw,  but  that 
if  he  told  the  men  he  had  employed  so,  they 
would  leave  him  as  soon  as  they  got  there 
aad  go  on  their  own  hook ;  and  a^ain,  that 
be  had  found  an  immense  body  of  mineral 
onderlving  all  that  ground  there,  that  he 
had  shipped  many  tons  which  had  paid  him 
a  handsome  profit,  and  that  he  was  going  to 
ieciire  the  ground  and  begin  very  heavy 
operations.  It  does  not  appear,  however, 
what  operations  he  did  commence,  if  any, 
or  what  interest  he  then  had  in  the  **  ground 
there"  beyond  that  of  a  prospector  and  ex- 

{^lorer,  or  that  he  ever  made  any  mining 
ocation  himself,  or  acquired  any  title  to 
toy  mines  except  by  the  purchase  mentioned 
from  the  patentee.  Nor  does  it  appear  that 
be  possessed  any  special  knowledge  of  the 
character  of  the  mines.  He  had  only  an 
9j  impression  and  theory  that  the  land  was  rich 
in  mineral.  Without  making  the  many 
ponlble  allowances  admissible  for  inaccu- 
racies and  exaggerations  of  the  witness  re- 
■pecting  statements  made  eight  years  before, 
there  is  nothing  in  what  Stevens  is  reported 
to  have  said  to  him  of  the  mineral  richness 
of  the  country  that  can  possibly  affect  the 
▼alidity  of  the  patent  of  the  government  to 
the  patentee,  Moyer,  of  other  and  different 
land. 
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The  only  other  testimony  introduced  to 
connect  Stevens  with  the  patentee,  and  to 
show  that  Moyer,  the  patentee,  had  knowl- 
edge of  the  existence  of  any  lode  before  his 
application  for  the  present  patent,  is  that  of 
the  witness  Norris,  who  said  that  Moyer,  the 
patentee,  told  him,  not  stating  the  time  or 
place,  that  he,  Mover,  was  going  to  get  a  pla- 
cer patent  for  Mr.  Stevens,  who  was  atraid  that 
miners  would  adverse  him,  and  he  wanted 
Moyer  to  get  the  patent  for  him,  notmention- 
in/BT  of  what  land  such  patent  was  to  be  had. 
It  subsequently  appeared  that  this  alleged 
conversation  had  reference  to  a  different  claim 
than  that  of  Moyer — to  that  of  Wells  and 
Moyer.  It  would  be  a  waste  of  time  to  argue 
that  such  statements,  if  made,  do  not  even 
tend  to  prove  any  such  knowledge  of  a  lode 
within  the  claim,  for  a  disregara  of  which 
in  his  application  one  fifth  of  the  righta 
acquired  by  the  patent  can  be  defeated,  years 
after  the  patent  has  been  issued,  the  prop- 
erty  gone  into  the  hands  of  third  parties^ 
who  have  put  up  extensive  works,  and  in- 
curred  large  expenditures  in  its  develop- 
ment. Frail,  indeed  would  the  support  of 
a  patent  be  if  testimony  to  such  vague  and 
loose  conversations  of  a  party  not  interested 
in  the  land  in  controversy  at  the  time  as 
owner  could  be  received  to  impair  the  title 
of  a  bona  fide  purchaser  from  the  patentee  of 
the  government,  as  the  plaintiff  in  this  case 
was.  And  yet,  referring  to  it,  the  court  be- 
low instructed  the  jury  that  it  tended  to 
prove  knowledge  of  the  existence  of  a  lode 
equally  in  Moyer.  the  patentee,  as  it  did  in 
Stevens  thus  assuming  that  it  did  prove  such 
knowledge  by  Stevens;  that  no  distinction 
could  be  raised  between  them,  and  that  if 
the  jury  found  that  the  existence  of  a  lode 
was  known  to  Stevens,  they  might  find  upon 
the  same  evidence  that  it  was  known  to 
Mover,  the  patentee. 

The  record  in  this  case  affords  a  good  il- 
lustration of  what  may  be  expected  if  loose 
testimony  of  the  character  mentioned  can  be 
received  upon  a  trial  of  this  kind.  It  con- 
tains a  mass  of  hearsay  testimony,  irrelevant 
gossip,  geological  impressions  of  the  neigh- 
borh(x>d,  and  loose  recollections  of  miners 
of  what  had  transpired  years  before  or  of 
what  they  believed  to  exist,  all  mingled 
together  and  admitted  bv  the  court  as  going 
to  prove  the  existeuce  of  a  lode  and  knowl- 
edge of  its  existence  on  the  part  of  the  placer 
applicant.  If  out  of  such  materials  a  pat- 
entee csn  be  deprived  of  his  p'oi)erty  years 
after  the  issue  of  a  patent,  that  instrument 
will  be  worse  Uian  useless  to  him.  It  will 
prove  a  delusion  and  a  snare,  luring  him  on 
to  large  expenditures,  only  to  make  more 
complete  his  ultimate  ruin.  It  will  afford 
no  security  against  mere  surmises,  supposi- 
tions, and  benefs,  but  leave  him  to  be  over- 
whelmed by  them. 

In  my  opinion  the  judgment  should  be 
reversea  ana  a  new  trial  awarded. 

I  am  authorized  to  state  that  Mr,  Ju»tie$ 
Harlan  and  Mr.  Justice  Brown  concur 
with  me  in  this  dissent. 
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Thb  Iron  Silybb  Mnmie  Comfant,  liff. 

in  Brr.^ 

Thb  Mikb  &  Stabb  Goij>  ahd  Silybb  Mm- 

mo  CoMFAKT,  DeTt  in  Err. 

[No.  8.] 

Mr.  JuiticB  Field  dissenting : 

This  case  presents  the  same  questions  which 
ftre  considered  in  the  case  of  a  similar  title, 
Ko.  2,  Just  decided,  only  that  the  former 
relates  to  the  Goodell  lode  claim  and  the 
latter  to  the  Gardner  lode  claim. 

The  two  cases  were  tried  together  upon 
the  same  testimony,  subject  to  we  same  ob- 
jections and  exceptions,  and  the  instructions 
given  by  the  court  were  so  worded  as  to 
apply  to  both.  I  dissent  from  the  Judf^ent 
in  this  case  for  the  reasons  expressed  in  my 
dissent  from  the  judgment  in  the  former 
case. 

Mr.  Juitiee  HarUuk  and  Mr.  Jtutiee 
Brown  concur  in  this  dissent. 


JOHN  L.  SULLIVAN  bt  al.,  JPffflt.  in  Sfrr., 

THE  mON  SILVER  MINING  COMPANY. 

(Bee&  a  Beporter'aed.481-4IS.) 

Mining  daim — when  property  cf  locator— Uh 
eatea  lodes  or  wine—^fiacer  patent,  uhat  i$ 
conveyed. 

L  Looatlon  is  not  neoesMuy  before  a  veio  or  lode 
in  a  placer  claim  can  be  adjudged  a  known  vein 
or  lode  within  the  provision  of  section  2888  of  the 
fievised  Statutes. 

t.  Bev.  Stat.  S  2838,  has  no  appHoatton  to  lodes  or 
veins  within  the  boundaries  of  a  placer  claim 
which  have  been  previously  located  under  the 
laws  of  the  United  States,  and  are  in  possession 
of  the  locators  or  their  asBlgns. 

lb  Such  locations  when  perfected  under  the  law, 
are  the  property  of  the  locators  or  their  assigns, 
and  are  not  therefore  subject  to  the  disposal  of 
the  government. 

i.  Section  2888  applies  only  to  lodes  or  veins  not  ta- 
ken up  and  located  so  as  to  become  the  property 
of  others.  If  any  are  not  thus  owned,  and  are 
known  to  exist,  the  applicaot  for  the  patent  for 
the  placer  claim  must  include  thenf  in  his  apptt- 
cation,  or  he  will  be  deemed  to  have  declared 
that  he  had  no  right  to  them. 

S.  A  placer  patent  conveys  to  the  patentee  full 
title  to  all  lodes  or  vieins  within  the  territorial 
limits,  not  then  known  to  exist;  nothing  dis- 
closed after  the  issue  of  the  patent  can  limit  the 
effect  of  the  patent,  or  except  from  its  scope  any 
vein  or  lode  within  its  territorial  limits. 

S.  Mere  belief,  based  not  on  any  discoveries  in  the 
placer  tract,  or  any  tracings  of  a  vein  or  lode  ad- 
jacent thereto,  but  on  the  fact  that  quite  a  num- 
ber of  shafts  sunk  elsewhere  in  the  district  had 
disclosed  horisontal  deposits  of  a  particular  kind 
of  ore,  which  might  be  merely  parts  of  a  single 

NOTB.— ^8  to  ownership  of  mines;  United  States 
statutes  as  to;  right  of  support  of  surface^  see  note 
to  United  States  v.  Osstillero,  17:  448. 

^8  to  title  to  water  by  appropriation;  common  law 
rule;  rule  of  minino  sCcKes,  see  note  to  Atchison  v. 
Peter^n,  22:  414. 
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wt/tn  of  oontinnoiis  eztensloii  ttnoiii^  tJl 
territory,  is  not  tiie  knowledge  reQulKsd  by^ 
8tat.l2888. 

[Na  7.1 
Argued  March  S7, 1S90.    Ordered  fer 
ment  htfore  a  fkU  bench.  Net.  10^   1890, 
Beargfied  Nm.  $0,  MS,  1S91.    Decided  Tek 

t9,1892. 

r I  ERROR  to  the  Circuit  Oomt  of  the  United 
States  for  the  District  of  CkOOTado.  to  re- 
view a  ludgment  in  favOT  of  the  pl^JtitHT^  Hie 
Iron  Silver  Mining  Co.,  in  an  ac^ioa  of  eject- 
ment to  recover  the  possession  of  a  timet  of 
land  known  as  the  Wells  and  Meyer  placer 
claim.    Affirmed, 

See  same  case  before  this  court,  109  U.  8. 
550  (27:  1028). 

Statement  by  Mr.  Juetiee  Brewers 

This  was  an  action  of  ejectmentw^ com- 
menced in  the  Circuit  Court  of  tlie  United 
States  for  the  District  of  Colorado  on  the  5th 
day  of  March,  1883,  by  the  defendant  \m 
error.  The  complaint  alleged  tiiat  on  the 
first  day  of  January,  1888,  plaintiff  was  the 
owner  and  in  possession  of  a  tract  of  land  is 
Lake  County,  Colorado,  known  as  the  Wells 
and  Mover  placer  claim,  consisting  of  IMAfV 
acres,  the  description  of  which  was  given  \m 
full ;  that  while  so  in  possession,  and  oo  the 
2d  day  of  January,  1888,  the  defendants  en- 
tered upon. a  certain  portion,  which  was  fully 
described,  being  about  ten  acres,  and  wrong- 
fully seized  ana  retained  the  same.  In  their 
answer  the  defendants  set  forth  that  the  plain- 
ti£F  held  title  to  the  placer  claim  by  a  patent 
from  the  United  States,  of  date  March  11. 
1879,  which  contained  these  fcatiictJons  aad 
exceptions : 

''First.  That  the  grant  hereby  made  is 
restricted  in  its  exterior  limits  to  the  bound- 
aries of  the  said  lot  No.  281,  as  hereinbefofe  [^ 
described,  and  to  any  veins  or  lodes  of  quarts 
or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper  or  other  valuable 
deposits  which  may  hereafter  be  discovered 
within  said  limits,  and  which  are  not  claimed 
or  known  to  exist  at  the  data  hereof. 

**  Second.  That  should  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  icold, 
silver,  cinnabar,  lead,  tin,  copper,  or  other 
valuable  deposits  be  claimed  or  known  to 
exist  within  the  above  described  premises  at 
the  date  hereof,  the  same  is  expressly  ex- 
cepted and  excluded  from  these  presents." 

They  also  averred  that  at  tfa»  time  of  the 
location  of  the  placer  claim  and  the  issue  of 
the  patent  a  vein  or  deposit  of  .mineral  ore 
in  rock  in  place,  of  great  value,'  was  known 
and  claimed  to  exist  within  the  boundaries 
and  underneath  the  surface  of  said  placer 
claim,  and  that  the  patentee  knew  that  said 
vein  was  claimed  to  exist,  and  did  exist, 
within  said  premises;  that  the  application 
for  the  patent  did  not  contain  anv  applica- 
tion for  said  vein  or  lode ;  and  that  on  the 
Ist  day  of  January,  1888,  the  defendants,  cit* 
izens  of  the  United  States,  went  upon  tbt 
premises  and  sunk  a  shaft  thereon,  and  at 
Uie  depUi  of  more  than  ten  feet  from  the  sur- 
face cut  and  exposed  said  vein  or  deposit, 
and  proceeded  afterwards  to  file  a  location  cer- 
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tUeale.  A  demurrer  to  this  answer  was  sus- 
tiioed,  and  judgment  entered  for  the  plain- 
tiff. The  defendants  took  the  case  on  error  to 
thiiooiirt»  and  here  the  Judgment  of  the  Cir- 
coit  Court  was  reversed.  Sullivan  ▼.  Iron 
Sater  Min,  Go.  109  U.  S.  550  [27 :  10281,  the 
case  turned  on  the  construction  of  the  plead- 
ings, and  it  was  held  that  the  **  allegation  in 
tbe  answer,  that  the  vein  was  known  by  the 
pitentees  to  exist  as  the  times  mentioned,  is 
in  allegation,  in  the  very  words  of  the  statute 
itself,  of  the  fact  which  the  statute  declares 
ihall  be  conclusive  against  any  right  of  pos- 
KSBion  of  the  vein  or  lode  claim  in  a  claimant 
of  the  placer  claim  only."  No  opinion  was 
eiprea»9d  on  the  question  discussed  by  coun- 
sel, as  to  whether  any  other  than  a  located 
I]  Tein  or  lode  could  be  deemed  to  be  a  known 
▼ein  or  lode  within  the  meaning  of  the  stat- 
ute sod  the  exception  in  the  patent.  On  the 
return  of  the  case  to  the  Circuit  Court  a  rep- 
lication was  filed,  denying  that  there  was  at 
the  time  of  the  location  of  the  placer  claim  or 
the  issue  of  the  placer  patent  any  known  vein, 
lode,  or  mineral  deposit  within  the  premises, 
ind  also  denying  that  the  defendants  discov- 
ered or  exposed  any  vein,  lode,  or  mineral 
deposit  of  any  kind  whatever.  On  Novem- 
ber 17,  1885,  the  case  was  tried  before  a  jury, 
the  verdict  and  judgment  were  for  the  plain- 
tiff, and  the  defendants  again  bring  the  case 
here  on  error. 

Mettn.  T.  M.  P»tteraon  and  0, 8,  Thomas 
for  plaintiff  in  error. 
Jietgn,  !«•  S.  Dizon  and  Ashley  Pond 

for  defendant  in  error. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court : 

Oq  tbe  trial,  the  court  took  the  case  away 
from  the  jury,  the  only  instruction  it  gave 
bein^  as  follows: 

"  Inder  the  opinion  rendered  by  Judge  Me- 
Cnij  in  this  case,  it  appears  that  the  plain- 
tiff 19  entitled  to  recover,  the  defendants' 
loQitioD  not  having  been  made  until  after  the 
paicot  was  issued,  and  we  will  enter  your 
verdict  for  tbe  plaintiff  in  such  form  as  coun- 
sel may  present. " 

10  this  the  district  jud^  trying  the  case 
simply  followed  tbe  opinion  theretofore  ex- 
press b^  the  circuit  judge,  to  the  effect 
that  location  was  necessary  before  a  vein  or 
lode  could  be  adjudged  a  Imown  vein  or  lode 
within  the  exception  in  the  patent,  and  the 
provision  of  section  2383  Revised  Statutes. 
5  McCrary,  274.  In  this  ruling  was  er- 
ror, as  has  since  been  repeatedly  determined 
br  this  court  Beynolde  v.  Iron  Silver  Min. 
Co.  116  U.  8.  687  ^29 :  774]  ;  Iron  Silver  Min. 
Co.  ▼.  Reynolds,  124'  U.  S.  374  [31 :  466]  ; 
Aojw  ▼.  Mantle,  127  U.  8.  348,  858  [32 :  168. 
1701 ;  Iron  SUver  Min.  Co.  v.  Mike  d  8.  Gold 
^  SUver  Min.  Co.  ante,  201.  In  Noyes  v. 
•  Mantle,  this  court,  speakinn:  of  section  2388, 
^  Qsed  this  language :  **  The  section  can  have 
no  application  to  lodes  or  veins  within  the 
boondaries  of  a  placer  claim  which  have 
been  previously  located  under  the  laws  of 
the  United  8tates,  and  are  in  possession  of 
^  locat<MB  or  their  assigns ;  for,  as  already 
■ftid,  such  locations,  when  perfected  under 
the  law,  are  the  property  of  the  locators,  or 
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parties  to  whom  the  locators  have  conveved 
their  interest.  As  said  in  Belk  v.  Meagner, 
104  U.  8.  279,  283  [26:  785,  787].  'A  min- 
ing  claim  perfectea  under  the  law  is  prop* 
erty  in  the  nighest  sense  of  that  term,  which 
may  be  bought,  sold,  and  conveyed,  and 
will  pass  by  descent. '  It  is  not,  therefore, 
subject  to  the  disposal  of  the  government. 
The  section  can  apply  only  to  l^es  or  veins 
not  taken  up  and  located  so  as  to  become  the 
property  of  others.  If  any  arc  not  thus 
owned,  and  are  known  to  exist,  the  applicant 
for  the  patent  must  include  them  in  his 
application,  or  he  will  be  deemed  to  have 
declared  that  he  had  no  ri^t  to  them.  Sul- 
livan V.  Iron  Silver  Min.  Go.  109  U.  8.  550, 
554  [27:  1028,  10801." 

But,  notwithstanding  the  technical  error 
in  this  ruling,  we  cannot  see  that  it  wrought 
any  prejudice  to  the  substantial  rights  of  the 
plaintiff  in  error,  for,  upon  all  the  facts  in 
the  case,  the  judgment  was  one  which  must 
necessarily  have  been  rendered.  It  appears 
beyond  dispute,  in  fact,  it  is  alleged  in  the 
answer,  that  defendants  entered  upon  the 
premises  in  January,  1883,  and  not  earlier, 
and  thereafter  sank  a  shaft  and  did  whatever 
work  was  done,  and  this,  as  appears  by  the 
pleadings  and  the  testimony  was  nearly  four 
years  aiter  the  issue  of  the  patent.  But  a 
placer  patent  conveys  to  the  patentee  full 
title  to  all  lodes  or  veins  within  the  terri- 
torial limits,  not  then  known  to  exist.  8o 
it  matters  not  what  developments  or  discov- 
eries were  made  by  these  defendants  after 
the  issue  of  the  patent.  Nothing  then  dis- 
closed could  limit  the  effect  of  the  patent 
or  except  from  its  scope  anv  vein  or  lode 
within  its  territorial  limits.  And,  therefore, 
the  testimony  as  what  t6ok  place  aft^r  the 
issue  of  the  patent,  or  as  to  the  discoveries 
made  thereafter,  might  properly  have  been 
excluded,  and  may  now  be  wholly  rejected  in 
considering  what  judgment  ought  to  have 
been  rendered.  ,> 

The  only  other  question  requiring  notice 
is  this:  After  the  plaintif!  had  finished 
its  testimony,  and  the  defcjidants  had  com- 
menced offering  theirs,  tbe  court  inti- 
mated that  it  intended  to  direct  a  verdict 
for  the  plaintiff  on  the  conceded  fact 
that  no  location  was  made  by  the  defendants 
until  after  the  issue  of  plaintiff's  patent,  but 
at  the  same  time  notified  the  defendants  that 
they  could  put  in  all  the  evidence  they 
wished  as  to  the  existence  of  a  lode,  and  the 
patentee's  knowledge  of-  it,  and,  replying 
to  counsel  for  plaintiff,  who  was  objecting 
to  any  further  testimony,  said :  **  Well.  Mr. 
Owers,  the  theory  upon  which  they  proceed 
is  that  you  never'got  this  lode,  being  known 
to  you.  Whether  they  made  a  valid  loca- 
tion of  it  or  not  is  another  question  ;  but  if 
it  was  known  to  tbe  patentee  at  the  time  of 
the  entry,  whether  located  or  not,  their  posi- 
tion is,  and  they  are  going  to  maintain  it  in 
the  Supreme  Court  if  they  can,  that  vou  never 
got  title  to  it  by  means  of  your  placer  pat- 
ent.** 

And  after  that,  defendants  offered  a  mass 
of  testimony,  the  scope  of  which  was  sim- 
ilar to  that  condemned  as  insufficient  in  the 
case  of  Iron  Silver  Min.  Co.    v.    Reynolds. 

21i 


[435] 


481-449 


8uPRE»iB  Court  of  tox  United  Statsa. 


Oor.  TsRM, 


Its  purport  was  that  it  was  commonly  be- 
lieved that  underlying  all  the  countiy  in 
that  vicinity  was  a  nearly  horizontal  vein  or 
deposit,  frequently  called  a  blanket  vein; 
and  that  the  parties  who  were  instrumental 
in  securing  this  placer  patent  shared  in  that 
belief,  and  Sjbtained  the  patent  with  a  view 
to  thereafter  developing  such  underlying 
vein.  But  whatever  beliefs  may  have  been 
entertained  generally,  or  by  the  placer 
patentees  alone,  there  was  up  to  the  time  the 
patent  was  obtained  no  knowledge  in  respect 
thereto.  It  was,  so  far  as  disclosed  by  this 
testimony,  on  the  part  of  everybody,  pat- 
entees included,  merelv  a  matter  of  specu- 
lation and  belief,  based  not  on  any  discov- 
eries in  their  placer  tract,  or  any  tracings 
of  a  vein  or  lode  adjacent  thereto,  out  on  the 
fact  that  quite  a  number  of  shafts  sunk 
elsewhere  in  the  district  had  disclosed  hori- 
zontal deposits  of  a  particular  kind  of  ore, 
which  it  was  argued  might  be  merely  parts 
of  a  single  vein  of  continuous  extension 
through  all  that  territory.  Such  belief  is 
not  the  knowledge  required  by  the  section. 
In  the  case  referred  to  this  court  said: 
''There  mav  be  difficulty  in  determining 
[4361  whether  such  knowledge  in  a  /riven  case  was 
had.  but  between  mere  belief  and  knowl- 
edge there  is  a  wide  difference.  The  court 
could  not  make  them  synonymous  by  its 
charge,  and  thus  in  effect  incorporate  new 
terms  into  the  statute.''  So  giving  full 
weight  to  all  the  testimony  offered  by  the 
defendants,  both  as  to  the  workings  and  dis- 
coveries after  the  patent,  and  the  speculations 
and  beliefs  existing  prior  to  its  issue,  the 
court  should  have  directed  a  verdict,  as  it 
did,  for  the  plaintiff,  and  the  only  error  was 
in  giving  a  wrong  reason  for  a  correct  in- 
struction. 

No  substantial  and  pr^udieial  error  appear- 
ing in  the  record,  the  judgment  trill  be  a  firmed, 

Mr,  Justice  Field  concurring: 
I  concur  in  the  judgment  of  afflrmanco  in 
this  case,  but  as  I  do  not  agree  with  all  the 
views  expressed  in  the  opinion  of  the  court 
I  have  concluded  to  state  my  own  separate- 
ly. 
The  action  is  for  the  possession  of  certain 

mining  ground  known  as  the  Kit  Carson  lode, 
situated  in  Colorado,  and  within  the  bound- 
u*ies  drawn  down  vertically  from  the  surface 
of  what  is  known  there  as  the  Wells  and 
Moyer  placer  claim.  This  placer  claim  was 
patented  to  Wells  and  Moyer  March  11,  1879, 
upon  an  application  made  May  16,  1878,  and 
an  entry  made  July  22,  following.  It  is 
designated  in  the  public  surveys  as  mineral 
lot  No.  281.  It  embraces  193  acres  and  a 
fraction  of  an  acre,  which  are  fully  described 
by  metes  and  bounds  both  in  the  patent  and 
the  complaint  in  the  action.  The  patent, 
among  other  conditions,  contains  the 
following: 

First.  That  the  grant  is  restricted  within 
the  boundaries  of  said  lot  281,  and  to  any 
veins  or  lodes  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper  or  other  valuable  deposits  there- 
after discovered  within  those    limits,   and 
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which  were  not  claimed  or  known  to  exist 
at  the  date  of  the  patent. 

Second.  That  should  any  vein  or  lode  of 
quartz  or  other  rock  in  place  bearing  i^ld, 
silver,  cinnabar,  lead,  tin,  copper  or  other 
valuable  deposits  be  claimed  or  known  to  [i 
exist  within  the  above  described  premises  at 
the  date  of  the  patent,  the  same  are  expieasly 
excepted  and  excluded  from  it. 

The  defendants  in  answer  to  the  action  re- 
cited these  exceptions  to  the  patent  and  set 
up  **  that  at  the  time  of  the  location  of  said 
placer  claim,  and  the  survey  thereof,  and  at 
the  time  of  the  application  for  said  patent, 
and  at  the  time  of  the  entry  of  said  land 
thereunder,  and  at  the  time  and  dsOe  of  the 
issuing  and  granting  of  said  patent,  a  lode, 
vein  or  deposit  of  mineral  ore  in  nx^  te 
place,  carrying  carbonates  of  lead  and  silver, 
and  of  great  value,  was  known  to  exist, 
and  was  claimed  to  exist,  within  the  boond- 
aries  and  underneath  the  surface  of  said 
Wells  and  Moyer  placer  claim.  No.  381; 
and  that  the  fact  that  said  vein  was  claimed 
to  exist,  and  did  exist  as  aforesaid^  within 
said  premises,  was  known  to  the  patentees  of 
said  claim  at  all  the  times  hereinbcfoc* 
mentioned;"  and  ''that  the  said  applicatioo 
for  said  patent  by  said  patentees  and  granton 
of  said  plaintiff  did  not  include  any  appli- 
cation whatever  for  a  patent  of  or  to  said 
lode  or  vein  within  its  boundaries  aforesaid.* 
The  defendant,  therefore,  averred  **tbat  the 
said  failure  to  include  said  vein  or  lode  in 
said  application  amounted  to  a  oonclnstve 
declaration  by  said  patentees  that  they  made 
no  claim  whatever  to  said  lode  or  vein,  or 
any  part  thereof,  and  that  the  same  was  ex- 
pressly excepted  and  excluded  from,  and  did 
not  pass  with,  the  grant  of  the  premises  by 
the  patent." 

The  defendants  further  alleged  that  on  the 
1st  of  January,  1888,  they,  being  thai  and 
now  citizens  of  the  United  States,  went  upon 
the  premises  described  in  the  complaint  and 
sunk  a  shaft  thereon,  which  uncovered  and 
exposed  said  lode,  vein  or  deposit,  and  that 
thereupon  they  proceeded  to  locate  the  sams 
as  a  lode  claim  by  erecting  at  the  point 
where  they  cut  the  said  vein  a  notice,  ooo- 
taining  the  name  of  said  lode,  to  wit,  the  Kit 
Carson  lode,  the  date  of  the  location,  and 
their  names  as  locators,  and  caused  the  snrfeos 
boundaries  of  the  claim  to  be  marked  br 
posts,  and  afterwards  filed  a  location  certifi- 
cate containing  the  name  of  the  lode,  the 
names  of  the  locators,  the  date  of  the  location, 
the  number  of  feet  in  length  claimed  on  each 
side  of  the  centre  of  the  aiscovery  shaft,  and 
the  general  course  and  direction  of  the  claim  r^^ 
as  near  as  might  be.  The  defendants  there*  | 
fore  claimed  the  rieht  to  occupy  and  posseai 
the  premises  in  full  accordance  with  and  by 
virtue  of  a  full  compliance  with  the  require- 
ments of  the  laws  of  the  United  States  and 
of  the  State  of  Colorado,  the  said  vein  lodt 
or  deposit  being  a  part  a^  parcel  of  the  US- 
appropriated  public  mineral  domain  of  tht 
United  States. 

A  demurrer  to  this  answer  was  sostainsd 
by  the  Circuit  Court,  and  judgment  beiBg 
entered  thereon,  the  case  was  brought  here 
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for  reyiew  at  October  teim,  1888.  The  de- 
moirer  was  on  the  ground  that  the  answer 
did  not  disclose  any  defense,  because  it 
showed  that  neither  the  defendants  nor  their 
grantors  had  discovered,  located,  or  recorded 
ft  lode  or  vein  such  as  is  described  in  section 
2^  of  the  Revised  Statutes,  at  or  before  the 
tpplication  for  the  placer  patent,  but  that  the 
deiendants  located  their  lode  claim  within  the 
boondaries  of  the  patented  ground  after  the 
•  issue  of  the  patent;  and  because  the  appli* 
cftDtd  for  the  placer  claim  were  not  required 
to  apply  for  the  vein  or  lode  claim  unless  it 
had  been  duly  discovered,  located,  and  re- 
corded, and  was  owned  by  the  applicants  for 
the  placer  patent  at  the  time  of  their  appli- 
cation. This  court  reversed  the  judgment  of 
the  Circuit  Court  for  the  plaintiff  on  the  de- 
murrer, holding  that  it  was  sufficient  as  a 
matter  of  pleading,  to  bring  an  alleged  lode 
or  vein  within  the  exception  of  the  patent, 
to  ater  t/iat  it  toas  kiunon  to  the  patentee  to 
txi$t  at  the  time  of  his  applying  for  a  patent . 
and  was  not  included  in  his  application,  109 
U.  S.  550  [27:  1028]. 

On  the  trial  in  the  Circuit  Court  the 
plaintiff  gave  in  evidence  its  patent,  and  to 
show  the  date  of  the  location  of  the  lode 
claim  by  the  defendants  produced  the  certi- 
ficate of  their  location.  This  certificate  is 
dated  Januar  2,  1888,  and  alleges  a  location 
made  on  that  day  upon  a  discovery  of  the 
lame  date. 

To  establish  the  existence  of  the  lode 
claimed  by  the  defendants,  the  testimony  of 
four  witnesses  was  introduced.  One  of 
them,  Lconhaidy,  was  allowed  to  testify, 
against  the  objection  of  the  plaintiff,  us  to 
the  existence  of  various  lodes  m  the  vicinity 
f^^  of  the  placer  claim  of  William  Moyer  and 
the  placer  claim  of  Wells  and  Mover,  and  of 
the  character  of  their  underground  workings. 
He  was  also  permitted,  under  like  objection, 
to  ^?e  the  statements  of  one  Stevens,  made 
to  him  years  before,  as  to  the  latter's  opinion 
then  of  the  existence  of  a  large  body  of  min- 
eral wealth  under  the  surface  of  the  country 
"roond  about  there."  although  his  interest 
in  the  premises  in  controversy  was  only  ac- 
quired bv  purchase  with  Lieiter  from  the 
owners  of  the  placer  claim  after  they  had  ap- 
plied for  a  patent,  and  the  statements  were 
uot  made  in  the  hearing  of  such  owners. 
Testimony  of  this  character  was,  in  my  judg- 
inent,  clearly  inadmissible.  The  testimony 
of  Sullivan,  one  of  the  locators  of  the  lode 
in  suit,  only  went  to  the  character  of  that 
lode,  the  extent  to  which  a  shaft  bad  been 
mnk,  its  developments,  and  also  as  to  the 
existence  of  other  lodes  in  the  vicinity  of 
the  placer  claim.  There  was  not  a  particle 
of  evidence  from  any  source  showing  that 
the  vein  or  lode  located  by  the  defendants 
was  known  to  exist  at  the  date  of  the  applica- 
tion for  the  placer  patent,  much  less  that  its 
existence  was  brought  to  the  knowledge  of  the 
pi^ntee.  Its  location  was  nearly  five  years 
after  the  application  for  the  placer  patent, 
Mid  nearly  four  years  after  the  patent  was 
^ed.  The  existence  of  the  Mike  tunnel 
^  its  extension  within  the  boundaries  of 
the  Moyer  placer  claim  (not  the  placer  claim 
involved  in  this  case)  can  have  no  bearing 
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upon  the  questions  presented,  even  If  there 
had  been  at  any  time  discovered  within  that 
tunnel  valuable  mineral  of  sufficient  extent 
to  justifv  the  expenditure  of  time  and  money 
for  its  development. 

Upon  the  close  of  the  testimony  the  court 
instructed  the  jury  that  the  plaintiff  was 
entitled  to  recover,  the  defendants'  location 
not  havine  been  made  until  after  the  patent 
was  issued,  and  directed  them  to  find  a  ver> 
diet  in  its  favor.  They  accordingly  found 
such  verdict,  and  the  question  before  this 
court  is  as  to  the  correctness  of  this  instruc- 
tion. 

Exceptions  to  the  operation  of  the  patent 
are  founded  upon  section  2388  of  the  Revised 
Statutes,  which  is  as  follows : 

**  Where  the  same  person,  association,  or 
corporation  is  in  possession  of  a  placer  claim, 
and  also  a  vein  or  lode  included  within  the 
boundaries  thereof,  application  shall  be 
made  for  a  patent  for  the  placer  claim,  with  [4401 
the  statement  that  It  includes  such  vein  or 
lode,  and  in  such  case  a  patent  shall  issue 
for  the  placer  claim,  subject  to  the  provis- 
ions of  this  chapter,  including  such  vein  or 
lode  upon  the  payment  of  five  dollars  per 
acre  for  such  vein  or  lode  claim,  and  twenty- 
five  feet  of  surface  on  each  side  thereof.  The 
remainder  of  the  placer  claim,  or  any  placer 
claim  not  embracing  any  vein  or  lode  claim 
shall  be  paid  for  at  the  rate  of  two  dollars 
and  fifty  cents  per  acre,  together  ^JVith  all 
costs  of  proceedings;  and  where  )»  vein  or 
lode,  such  as  is  described  in  section  twenty- 
three  hundred  and  twenty,  is  known  to  exist 
within  the  boundaries  of  a  placer  ^aim,  an 
api)lication  for  a  patent  for  such  placer  claim 
which  does  not  include  an  application  for 
the  vein  or  lode  claim,  shall  be  construed  as 
a  conclusive  declaration  that  the  claimant  of 
the  placer  claim  has  no  right  of  possession  of 
the  vein  or  lode  claim ;  but  where  the  exist- 
ence of  a  vein  or  lode  in  a  placer  claim  is  not 
known,  a  patent  for  the  placer  claim  shall 
convey  all  valuable  mineral  and  other  de- 
posits within  the  boundaries  thereof.  ** 

This  section,  as  this  court  has  said  on 
more  than  one  occasion,  makes  provisions 
for  three  distinct  classes  of  cases : 

1.  Where  one  applies  for  a  placer  patent, 
who  is  at  the  time  in  the  possession  of  a  vein 
or  lode  included  within  its  boundaries,  he 
must  state  the  fact,  and  then,  on  payment  of 
tiie  sum  required  for  a  vein  or  lode  claim 
and  twenty-five  feet  on  each  side  of  it  at 
$5.00  an  acre,  and  $2.50  an  acre  for  the  placer 
claim,  a  patent  will  issue  to  him  covering 
both  claim  and  lode. 

2.  Where  a  vein  or  lode,  such  as  is  de- 
scribed in  a  previous  section  of  the  Revised 
Statutes— that  is,  of  quartz  or  other  rock  in 
place  bearing  gold,  silver,  cinnabar,  lead, 
tin,  copper  or  other  valuable  deposits — is 
known  to  exist  at  the  time  within  the  bound- 
aries of  the  placer  claim,  the  application  for  a 
patent  therefor,  which  does  not  also  include 
an  application  for  the  vein  or  lode,  will  be 
construed  as  a  conclusive  declaration  that  the 
claimant  of  the  placer  claim  has  no  right  of  [441  j 
possession  to  the  vein  or  lode. 

8.  Where  the  existence  of  a  vein  or  lode 
in  «\  placer  claim  Is  not  known  at  the  time 
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of  the  application  for  a.  patent,  that  in- 
•trument  will  convey  all  valuable  mineral 
and  other  deposita  within  its  boundariea.  iVvn 
saver  MifL  Co.  y.  UtynoUte,  124  U.  S.  874, 
883  [81:468,  4701 ;  %i9oBeynM»Y,  IronSatier 
Min.  Ch.  116  U.  S.  687,  696  [29:  774,  777]. 

The  exception  made  in  the  patent  of  the 
placer  claim,  of  any  vein  or  loae  of  auartz 
or  other  rock  in  place  bearing  gold,  silver, 
cinnabar,  lead,  tin,  copper  or  other  valuable 
deposits,  ** claimed  or  known  to  exist,"  at  the 
date  of  the  patent,  within  the  described  prem- 
ises, is  in  two  particulars  broader  than  the 
language  of  the  statute,  and  to  that  extent  is 
inoperative.  It  was  so  held  in  Iron  Silver 
Min.  Coy.  Beynolde,  124  U.  8.  874,  888 
[21 :  466,  470],  and  in  United  Statee  ▼.  Iron 
SUver  Min,  Oo.  128  U.  8.  678,  680  [82 :  571. 
674].  The  exception  of  the  statute  cannot  be 
extended  by  those  whose  duty  it  is  to  super- 
vise the  issuing  of  the  patent.  It  was  so 
held  in  D^ehwek  y.  Eaunke,  115  U.  8.  892, 
406  [29:  ^,  427,]  where  a  mining  patent 
for  a  placer  claim  was  alleged  to  cover  certain 
builaiDffsand  improvements  of  the  defend- 
ant, ana  it  was  contended,  in  an  action  to 
recover  the  premises,  that  the  patent  should 
have  contained  a  reservation  excluding  from 
its  operation  the  buildings  and  improvements 
not  belonging  to  the  patentee,  ana  all  rights 
necessary  or  proper  to  their  possession  and 
enjoyment.  But  the  court  hela  that  this  posi - 
tion  had  no  support  in  any  legislation  of 
Congress,  aok!fng:  ''The  land  officers,  who 
are  merely  agents  of  the  law,  had  no  author- 
ity to  insert  in  the  patent  any  other  terms 
than-  those  of  conveyance,  with  recitals 
showing  a  compliance  with  the  law  and  the 
conditions  which  it  prescribed.  The  patent 
of  a  placer  mining  claim  carries  with  it  the 
title  to  the  surface  included  within  the  lines 
of  the  mining  location,  as  well  as  to  the  land 
beneath  the  surface."  A  similar  ruling  was 
made  in  XlfiiUd  Statee  v.  Iron  SUver  Min. 
Oo.  128  U.  8.  678,  680  [82:  571,  574]. 

It  thus  appears  that,  according  to  the  re- 
peated decisions  of  this  court,  to  bring  a 
vein  or  lode  of  quartz  or  other  rock  in  place 
bearing  precious  metals  within  the  excep- 
tions of  the  statute,  and  of  course  within 
those  of  the  patent  to  the  extent  to  which  they 
are  operative,  the  vein  or  lode  must  have 
been  known  to  exist  at  the  time  application 
for  the  patent  was  made.  The  knowledge  of 
the  applicant  is  necessarily  limited  to  what 
has  then  been  discovered;  he  cannot,  of 
course,  speak  of  possible  future  discoveries. 

Before  a  vein  or  lode  can  be  deemed  to  fall 
within  those  excepted  from  the  placer  patent, 
as  a  known  lode  existing  at  the  time  of  the 
application  of  the  patentee,  the  lode  must  be 
discovered  and  located,  so  far  as  to  be  capa- 
ble of  measurement. 

The  instruction  of  the  court  below  directing 
a  verdict  for  the  plaintiff  being  in  harmony 
with  the  decisions  of  this  court  as  to  the  ne- 
cessity of  showing  the  existence  of  a  lode 
known  to  the  patentee  at  the  time  of  his  ap- 
plication for  a  patent,  to  except  the  lode 
from  conveyance  to  the  patentee,  1  agree  that 
the  Judgment  is  rightly  affirmed. 


laOHAEL  SCHWAB,  Appt., 

V. 

A.  W.  BERGGREN,  Warden  of  the  Peniteii- 
tiaiy  of  the  8tateof  Illinois,  at  Joliet. 

(Bee  a  a  Reporter's  ed.  4i3-46S.) 

In  appellate  court  in  capital  eaeee,  dtfendani 
need  not  be  aeked  btfore  judgment  why  sen- 
tence  should  not  be paued—erimincU  law  of  Mli- 
noie — due  proeeee  of  law— time  and  place  of 
execution— when  judgment  of  appellate  court 
ii  due  proeeee  ef  law-^-'Commutation  of  pun- 
iehmenL 

I.  The  rule  of  odmmon  law  in  oapttal  oases,  thai 
Inquiry  be  made  of  the  defendant,  before  Judg- 
ment is  paased,  whether  be  has  anything  to  nf 
why  the  sentence  of  death  should  not  be  pro- 
nounced upon  him,  applies  only  to  the  trial  oourt, 
and  not  to  an  appellate  court,  which  merely  af- 
firms the  Qnal  Judipnent. 

i.  Under  the  Criminal  Code  of  Dlinois  relating  to 
prosecutionB  by  indictment  for  capital  oflTenses, 
if  the  Judgment  of  conviction  is  affirmed,  the 
Supreme  Court  shall,  by  order,  fix  the  time  when 
the  original  sentence  of  death  shall  be  executed, 
but  the  accused  is  not  required  to  be  present 
when  that  is  done. 

8.  Neither  the  statute  nor  due  process  of  law  r^ 
quires  that  the  accused  should,  upon  the  affirm- 
ance of  the  Judgment,  be  sentenced  anew  by  the 
trial  court  to  suffer  the  punishment  of  death,  or 
that  he  should  be  present  when  the  day  was  fixed 
by  the  appellate  court  for  carrying  the  original 
sentence  into  execution. 

4.  The  time  and  phice  of  exeontlon  are  not,  strict- 
ly, part  of  the  Judgment  or  sentence,  unless  made 
so  by  statute. 

6.  A  Judgment  of  an  appellate  court,  affirming  a 
Judgment  of  death  for  murder,  rendered  in  the 
absence  of  the  accused  and  his  counsel  and  wltl^ 
out  notice  to  either,  is  due  process  of  law- 

&  The  governor  of  Illinois  has  authority  to  oom- 
mutethe  punishment  of  death  to  imprlsonmeni 
for  life  in  the  penitentiary,  and  the  detention  of 
the  accused  by  the  warden  of  the  penitentiary, 
after  such  oommutatlon,  is  not  in  violation  of 
any  right  secured  to  him  by  the  Constitution  of 
the  United  States. 

[No.  977.] 
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APPEAL  ftom  an  order  of  the  Circuit  Court 
of  the  United  8tates  for  the  Northern  Dis- 
trict of  Illinois,  sustaining  a  demurrer  to  a  pe- 
tition by  the  appellant  for  a  v^rit  of  habeas 
corpus,  and  dismissing  that  petition.  Affirmed. 

The  facts  are  stated  in  the  opinion. 

Meeere.  Be^J.  F.  Bntler  and  M.  Salo- 
mon* for  plain ti£F  in  error  and  appellant: 

The  refusal  of  the  8upreme  Court  of  the  State 
of  Illinois  to  amend  the  record,  so  as  to  clearly 
and  definitely  show  that  Fielden  was  not  pres- 
ent at  the  time  when  the  sentence  of  death  i 


KOTi.-ui«  to  jurieAieUon  of  UnUed  SUUee  courts 
over  eofiMiMmlaw  offeneea^  see  note  to  United  States 
V.  OooUdge,  4:124. 

Am  to  what  4s  **ffiie  process  of  I01O,**  see  fioCe  to 
Pearson  v.  Tewdall,  M:4BS. 
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orooonnoed  against  bim,  is  in  Tioladon  of  and 
ti  denial  of  his  rights  to  the  equal  protection  of 
tbf  law. 

Constitation  of  the  United  States.  14th 
Amend.;  Tick  Wo  ▼.  Hopkins,  118  U.  S.  856 
<30:220);  Statutes  of  Illinois,  chap.  87,  title 
Supieme  Court,  g  15. 

It  has  been  the  practice  in  cases  arising  in 
the  state  courts  preTiously,  both  in  civil  and 
<Thiiioal  cases,  to  amend  the  record  and  it  has 
been  granted  to  all  applicants  but  the  plaintiff 
io  enor  in  this  case. 

Walfahan  ▼.  P)9ople,  40  HI  103;  Qoodrieh  t. 
Minonk,  62  SI.  182;  I^iUtpi  ▼.  People,  88  IlL 
1«];  J/ay  ▼.  Feople,92  m.  846;  1  Bish.  Crinu 
Proc.  §  1160;  Iknne  T.  FIbo]^,  100  HI.  296; 
Dougherty  ▼.  Ffople,  6  West  JRep.  96,  118  Dl, 
160;  Shipley  t.  Spencer,  40  HI.  107;  Lffon  ▼. 
BoUvin,  7  ID.  684;  Coughran  ▼.  Qvtcheus,  18 
m.  892;  Duncan  ▼.  McAfee,  4  Dl.  98;  Atkine 
▼.  binman,  7  Dl.  847;  (/ Connor  ▼.  MuUen,  11 
m.  57;  IStahl  ▼.  Wtbiter,  11  III  511;  Neuman 
T.  Raxmoeroft,  67  HI.  496;  Church  ▼.  Bnglish, 
61  HI.  442;  OiUeU  t.  Booth,  6  DL  App.  428; 
Tucker  ▼.  Hamilton,  108  HI.  464;  Oaf  ▼.  BpOl- 
meyer,  18  DL  App.  294;  Chicago  Planing  MiU 
Co.  ▼.  Merchants  Sat.  Bank,  86  Dl.  690;  Dun- 
ham ▼.  South  Park  Comrs.  87  HI.  186;  Iws  ▼. 
Bulee,  17  Dl.  App.  80. 

It  is  an  absolute  requirement  that  at  the  time 
sentence  of  death  is  imposed  that  the  per- 
son upon  whom  such  sentence  is  to  be  im- 
posed, shall  toe  personally  present  at  such  time, 
tnd  a  failure  to  have  the  defendant  present 
and  seotenciofi^  him  to  death  in  his  absence  is  a 
violation  of  the  Constitution  of  the  United 
Static  providing  for  due  process  of  law. 

Tbc  record  must  affirmatively  show  the 
preseoce  of  a  person  sentenced  for  a  capital 
offense,  tnd  it  must  also  show  that  he  was 
iskfd  wtiat  be  bath  to  say,  etc.  This  not  ap- 
pearing, is  fatal  error  and  makes  the  Judgment 
void, 

BaOt.  UhU  ^  States,  140  U.  S.  118(85:877); 
Ohitty,  Ortai.  L.  (5(.h  Am.  ed.)  698-696;  Bex  ▼. 
Barris,  1  Ld.  Bajm.  440.  2  Hale,  P.  C.  401; 
Com.  Dig.  Indictment  n.  2;  Hawk,  chap.  48,  § 
22;  Wharton,  Crim.  Pr.  549-906;  Messncr  ▼. 
People,  45  N.  Y.  1;  Dougherty  ▼.  Com.  69  Pa, 
286;  Oroker  t.  State.  47  Ala.  58;  James  ▼. 
BlaU,  45  Miss.  572;  State  ▼.  Jennings,  24  Kan. 
642;  1  Bish.  Crim,  Pr.  §§275-1,298;  1  Ohilty. 
Crim.  L.  690;  Cooley,  Const  Lim.  (4th  ed.) 
p.  898;  Wharton,  Pr.  ^k  PL  §  912;  g  95;  StaU 
T.  HwrOmt,  1  Root,  90;  Stuhbs  ▼.  St'iU,  49 
Miss.  716;  Bose  T.  StaU,  20  Ohio,  81;  8  Whar- 
ton. Crim.  Ij.  (7tb  ed.)  §  2798;  1  Chitty, 
dim.  L.  695;  Bex  ▼.  Harris,  1  Ld.  Raym. 
^;  1  Ld.  Raym.  267;  Cole  ▼.  iHaU,  10 
Ark.  894;  Am  ▼.  People,  12  Wend.  848;  Peo- 
pU  ▼.  Winehett,  7  Cow.  525;  Dunn  ▼.  Com,  6 
nL  888;  4  BL  Com.  chap.  24,  818 ;  Gibson 
▼.  BtaU,  89  Ala.  608;  GrahamY.  State,  40 AUl. 
W;  Brooks  ▼.  Pe(^,  88  DL  880;  Harris  ▼. 
f^,  180  DL  459. 

If  there  is  to  be  imprisonment,  or  any  other 
pnnisbment  higher  than  a  fine,  whether  in  trea- 
son, felony  or  misdemeanor,  the  defendant 
ttostbe  personally  present. 

1  Bish.  Crim.  Proc.  §  275;  People  v.  Win- 
^^,  7  Cow.  525;  BoUs  ▼.  State,  52  Miss.  891; 
^^ar  T.  Com.  18  Gratt.  768;   Bperry  ▼.  Qm. 
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9  Lelgb,  625;  HamOUm  t.  dm.  16  Pft.  120; 
Prine  t.  Com,  18  Pa.  108;  Peten  r.  State,  80 
Ala.  681;  Gibson  t.  State,  99  AiaL.mS;  Graham 
▼.  State,  40  Ala.  659;  Andrews  r.  State,  % 
Sneed,  550;  Smith  t.  People,  8  Celo.  467;  State 
▼.  Davenport,  88  La.  Ann.  281. 

This  court  is  not  bound  hj  state  court  de- 
cisions. 

Smith  ▼.  Alabama,  124  U.  S.  465  (81:508). 

The  action  of  a  court  of  a  State  is  the  act  of 
the  State. 

Neal  ▼.  Delaware,  108  U.  S.  870  (26:567) 
Virginia  r.  Bives.  100  U.  S.  818  (25:667) 
Strauder  t.  West  Virginia,  100  D.  S.  808  (25 
664);  Chicago,  M.  db  St.  P.  t.  Minnesota,  184 
U.  S.  466  (88:985);  Clark  ▼.  Southern  Padflc, 
Fed.  Rep.  896;  Hcpt  t.  Utah,  110  U.  S.  574 
(28:262). 

The  law  of  the  State  of  Dlinois  as  to  require- 
ments of  the  presence  of  the  prisoner  at  the 
time  of  sentence,  when  it  is  for  a  felony. 

Dlinois,  State  Constitution,  art  2,  §  20; 
Illinois,  Crim.  Code  (Hurd's  Rev.  ed.  1885,) 
chap.  88,  §§  428,  458.  444,  451.  454,  454, 
414,  415.  459,  489,  442.  chap.  87,  gO.  0.  10| 
86,  87;  Boyd  ▼.  UniUd  States,  116  V.  a  616 
(29:746). 

Schwab's  detention  and  confinement,  hj  the 
warden  of  the  penitentiary,  is  in  violation  and 
contravention  of  the  Constitution  of  the  United 
States. 

Ex  parte  Welts,  00  U.  S.  18  How.  807  (lOi 
4211 

The  pretended  authority  does  not  impose 
upon  relator  that  he  be  kept  at  hard  labor. 

1  Bum,  Justice  of  the  reace,  779;  Bex  ▼. 
Smith,  2  Strange,  984;  Paley,  Conviction^ 
884;  Jbs  parte  Karstendick,  98  U.  S.  896  (28: 
889);  3e  parte  Mitts,  185  U.  S.  268  (84:107);  A 
Johnson,  46  Fed.  Rep.  481;  Bhs  parte  Burrui, 
186  U.  a  586  (84:50m;  Be  Kelly,  46  FM.  Rep. 
658;  Be  Monroe,  46  Fed.  Rep.  58. 

Process  is  required  to  run  in  the  name  of  the 
people.    This  requirement  is  imperative. 

Leighton  v.  Hatt,  81  111.  110;  SMweU  t.  Sehw- 
maeher,  99  Dl.  487;  Armsby  w.Pdople,tQ  DL  155. 

Only  when  sentenced  by  a  oourt  of  compe- 
tent Jurisdiction  is  a  penon  W  ^  confined  ia 
the  penitentiary. 

DL  Rev.  Stat.  chap.  108,  p.  908,  $  1. 

The  governor,  being  without  authority  to 
commit  to  the  penitentiary,  the  warden  is  equal- 
ly without  authority  to  detain  him  and  the  rela- 
tor is,  therefore,  entitled  to  his  discharge. 

Be  melsen,  181  U.  S.  176  (88:118);  Be  Snow, 
120  U.  S.  274  (80:658);  JEb  parte  Lange,  85  U. 
S.  18  WalL  168  (21:872);  Bx  parU  MiUigan,  71 
U.  S.  4  WalL  2  (18:  284);  Church,  Habeas 
Corpus,  §§  848,  862,  868;  Be  Kettv,  46  Fed. 
Rep.  658;  Be  Monroe,  46  Fed.  Rep.  58. 

The  Judgments  are  void,  they  do  not  shows 
conviction  for  any  crime  for  which  a  person 
miffbt  lawfully  be  put  to  death. 

Dl.  Crim.  Code,  (Hurd's  Rev.)  chap.  88;  1 
Bums,  J.  P.  779,  789,  794;  BaU  v.  United 
States,  140  U.  S.  118  (85:877);  1  Black.  Judg. 
^  118;  People  T.  Turner,  1  CaL  152;  Whart. 
Crim.  Ev.  §  594. 

The  recital  in  the  record  as  to  presence  oa 
the  writ  of  habeas  corpus  is  not  sufficient  to 
show  that  the  relator  was  present. 

Batt  V.  United  States,  140  U.  S.  118  (85:877). 
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Bamiltonf.  Com.  16 Pa.  129;  States,  MaUheua, 
20  Mo.  55;  8cagg9  ▼.  State,  8  Smedes  &  IL  722; 
KeUy  V.  iitate,  8  Smedes  &  M.  618. 

Personal  presence  of  prisoner  in  court  when 
•entence  pronounced  absolutely  necessary,  and 
the  record  must  show  it. 

Otbion  ▼.  State,  89  Ala.  693;  Graham  ▼.  State, 
40  Ala.  659;  Btiza  v.  State,  89  Ala.  698;  Meadf 
T.  Deputp  Marehall,  1  Brock.  824;  Ihinn  ▼. 
Ciwn.  6  Pa.  884;  StaU  v.  rann^-,  1  Overton. 
184;  Doebler  ▼.  Com.  8  Serg.  &  R  287;  Jacdbe 
▼.  Com.  5  8er^.  &  R.  815;  Wharton,  Grim. 
Pr.  and  PI.  §  906;  Cooley.  Ck)n8t.  Lim.  508; 
Wharton,  Crim.  Ev.  (8th  ed.)  g^  578,  594. 

The  Supreme  Court  was  without  jurisdiction 
to  make  or  enter  a  valid  sentence  or  order  that 
either  of  the  parties  before  the  court  be  put  to 
death. 

Ptople  T.  Atty-Qen.  1  Gal.  85;  Wharton, 
Crim.  Ev.  §§  578,  596;  Ex  parte  Sawyer, 
124  U.  8.  200  (81:  402);  Ex  parte  Rowland.  104 
U.  8.  604  (26:861);  Er  parte  FUk,  118  U.  8. 718 
(28: 1117). 

Meeare.  Geor^^  Hunt,  Atty-Qen.,  oi  the 
State  of  Illinois,  and  E.  S.  Smith,  for  defend- 
ants in  error  and  appellees: 

No  final  Judgment  it  Involved  in  this  pro- 
ceeding for  the  review  of  which  a  writ  of  er- 
ror wifl  lie. 

Mahoning  County  Banl^e  App.  82  Pa.  160; 
1  Black,  Judg.  g  4;  Freeman,  Judg.  g§  2,  16, 
46;  jEtna  Ine.  Co.  v.  Swift,  12  Minn.  487 ;  King 
V.  Stafford,  5  How.  Pr.  80;  Bentley  v.  Jones,  4 
How.  Pr.  885;  ClagfjeU  T.  Simee,  25  N.  H.  402; 
Smith  V.  Tratibe.  84  U.  8. 9  Pet.  4  (9:80):  Butt 
V.  Hemdon,  86  Kan.  870;  Perkins  v.  Sierra 
Nevada  S.  Min.  Co.  10  Nev.  407;  State  Bank 
V.  Kerbt/,  9  Ark.  852;  BroekeU  v.  Brockett,  48 
U.  8.  2  How.  240  (11:251);.  WyU  v.  Coxe,  55  U. 
8.  14  How.  1  (14:801);  WaMngton,  G.  d  A. 
R.  Co.  V.  City  of  Washington,  74  U.  S.  7  Wall 
575  (19:274);  Broum  v.  Evane,  8  Law.  Rep.  502. 

The  granting  or  refusing  of  new  trials  is  a 
matter  of  discretion,  wiUi  the  exercise  of 
which,  by  the  court  below,  this  court  will  not 
interfere.  It  is  not  a  matter  for  which  a  writ 
of  error  lies. 

Sparrow  v.  Strong,  70  U.  8  8  WalL  97  (18: 
49);  Blunt  v.  Smith,  20  U.  8.  7  Wheat.  248  (5: 
446);  Brown  v.  Clarke,  45  U.  8.  4  How.  4  (11: 
850);  MeMieken  v.  Ferin,  59  U.  8. 18  How.  507 
(15:504);  Clymer  v.  Thomas,  7  8er/f.  &  R  178; 
Cromwea  v.  Bank  of  Pittsburg,  2  Wall.  Jr.  569; 
Magill  v.  Lyman,  o  Conn.  60. 

No  appeal  lies  from  an  order  refusing  to  re- 
voke a  former  judgment  which  was  itself  ap- 
pealable, nor  from  an  order  made  after  final 
judgment. 

Re  Get  Jiww^,  90Cal.  77;  Ixvrkin  v.  Larkin, 
76  Cal.  828;  Eureka  A  T.  R.  Co.  v.  McOrath, 
74  Cal  49;  Tripp  v.  Santa  Rosa  St.  R.  Co.  69 
Cal.  681;  Eubli  v.  Hawkett,  89  Cal.  689. 

The  record  in  this  proceeding  presents  no 
Federal  question. 

DavU  V.  Teias,  189  U.  8. 651  (85:800);  Texas 
db  P.  R.  V.  Southern  Pat.  Co.  137  U.  8. 48  (34: 
614);  CaldweU  v.  Texa»,  187  U.  8.  692  (84:816); 
Be  Saussure  v.  Gaillard,  127  U.  8.  216  (82: 
125);  Johnson  w.  Risk,  187  U.  8.  800  (84:688); 
Cook  County  v.  Calumet  d  C.  Canal  d  D  Co. 
188  U.  8.  685(84:1110);  Leeper  v.  Texas,  139 
U.  8. 462  (85:225);  Walter  A.  Wood  Mow.  d  R. 
Maeh.  Co.  t.  Skinner,  189  U.  8.  298  (85:198). 
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The  Illinois  court  has  no  power  to  make  tbe 
amendment  at  tbe  time  the  motion  was  made 

Amendments  of  the  record  in  derogatioo  d 
the  judgment  are  not  allowed  at  a  term  aab«e- 
queot  to  that  at  which  final  judgment  is  reo- 
dered. 

Chicago  P.  M.  Co  v.  MerdianU  Nat.  Bank^ 
97  HI.  294:  Stewart  v.  Stringer,  45  Mo.  113; 
Kitchen  v.  Reinsky,  42  Mo.  427;  MeClure  v. 
WeUs,  46  Mo.  811;  Groner  v.  Smith,  49  Mo. 
818:  White  River  Bank  v.  Downer,  29  Vt.  9C2',. 
Davis  V.  Putnam,  5  Gray,  821;  Bopkins  v. 
Buich,  8  Ga.  222;  Moyer  v.  Cook,  12  Wis.  355; 
Newhall  v.  Provost,  6  Cal.  85;  Pkfwell  v.  Com. 
11  Gratt,  822;  Dofsey  v.  Peiree,  5  How.  Mian.  > 
173;  Hughes  v.  Lapice,  5  Smedea  Jt  M  451; 
Englis  v.  Furness,  8  Abb.  Pr.  82;  Oatper  v. 
Adams,  24  Barb.  287;  Be  Wight,  184  U.  a  135 
(38:8(;5);  Galloway  v.  McKeithen,  27  N.  C.  12; 
Hyde  V.  Curling,  10  Mo.  359.  374;  Bil^nMJty  ▼. 
SiaU,  8  Minn.  427;  Cameron  v.  M'RoberU,  15 
U.  8.  8  Wheat  591  (4:467);  Branson  v.  Sehul^ 
ten,  104  U.  8. 410  (26:797);  PowelL  App.  Proa 
8H2,  §  11:  Murphy  v.  StewaH,  48  U.  8  2  How. 
279  (11:367);  Marine  Ins.  Co.  of  Alexandria  v. 
Hodgson.  10  U.  8.  6  Cranch,  206  (8:200);  WeUh 
V.  Mandeville.  11  U.  8.  7  C  ranch,  152  (3:299,; 
Walden  v.  Craig,  2SiV.  8.  9  Wheat  576 (6:164); 
(Tiirae  v.  Reinieker,  24  U.  8.  11  Wheat.  280 
(6:474);  Be  parte  Bradetreet,  82  U.  &  7  PcU 
684  (8:810). 

The  allegation  that  petitioner  is  a  subject  of 
the  King  of  Germany,  is  wholly  inimateriaL 

Re  Jugiro,  140  U.  8.  291  (85:510X 

Tbe  right  of  one  accused  of  cnnae,  to  ba 
present  and  to  be  heard  in  person  and  by  coun- 
sel, has  reference  exclusively  to  trials  nisi  priu» 
courts. 

Smith  V.  United  States,  94  U.  8.  97  (24: 82); 
Tooke  V.  State,  23  Tex.  App.  10;  People  w.  Bed- 
inger,  55  Cal.  290. 

The  presence  of  the  accused  In  the  jppellata 
court  is  not  necessary. 

St€Ue  V.  Dominique,  39  Ija.  Ann.  828;  State 
V.  Leak,  90  N.  C.  655;  State  v.  Jacobs,  107  N. 
C.  772;  Phleming  v.  StaU,  Minor  (Ala.)  42; 
Ex  parte  WaUrman,  88  Fed.  Rep.  29. 

In  proceedings  upon  writ  of  error,  the  per- 
sonal presence  of  tbe  pnsouer  in  court  is  not  a 
technical  necessity;  and  judgment  may  be  prQ> 
nounced  in  the  defendant's  absence. 

Donnelly  v.  State,  26  N.  J.  L.  470;  StaU  v. 
Fox,  25  N.  J.  L.  568;  Berrian  v.  State,  21  N. 
J.  L.  9;  West  v.  StaU,  22  N.  J.  L.  212;  Smttk 
V.  State,  28  N.  J.  L.  180;  Franeisf^o  v.  StaU.  24 
N.  J.  L.  80;  Dodge  v.  StaU,  24  K.  J.  L.  455; 
GfokY.  StaU,  24  N.  J.  L.  848. 

Due  process  of  law,  within  tbe  meaning  of 
the  Constitution  is  secured  when  the  lawsoper- 
ate  on  all  alike,  and  no  one  is  subjected  to 
partial  or  arbitrary  exercise  of  tbe  powers  of 
government. 

Caldwell  v.  Texas,  187  U.  a  699  (34: 816); 
Holden  v.  Minneota,  137  U.  8.  488  (84:  734); 
Cathcart  v.  Com.  87  Pa.  115;  Coetley  ▼.  Cam. 
118  Mass.  80. 

Fixing  tbe  time  and  place  of  execution  was 
not  part  of  the  judgment,  or  sentence. 

Rex  V.  Speke.  8  Salk.  858;  Ex  parU  Bireh^  a 
111.  184;  Sarah  v.  StaU,  28  Ga.  576. 

The  court  of  last  resort  must  determine  foi 
itf^lf  the  question  of  jurisdiction,  how  it  ob- 
tains it,  and  what  itt  nroceedings  shall  be  and 

ut  r.  s. 
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Hi  diienninatlon  of  these  matters  must  be 
cfemrhere  final. 

mOnidge  ▼.  HaU,  8  Vt.  114;  EM  v.  C^- 
M^,  111  U.  8.  624(28:542);  Galpin  v.  Page, 
85  U.  8. 18  Wall.  350  (21 :  959);  Searle  v.  Qal- 
kraith,  78  111.  269;  Vnhn  ▼.  DaHing,  h2  III.  142; 
Dam  T.  Packard,  83  U.  8.  8  Pet.  828  (8:  961); 
Cmk.  T.  Chitello,  121  Mass.  871;  Etmendorf  v. 
Taylor,  23  U.  8.  10  Wbeat.  152,  159  (6:  289, 
292);  Green  v.  JV'<mi/.  81  U.  8.  6  Pet  291  (8: 
402);  8/idlnf  V.  Ouy,  24  U.  8. 11  Wheat  861  (6: 
485). 

Habeas  corpus  does  not  lie  upon  sdj  ground 
of  complaJDt  contained  in  the  petition. 

JSx  parte  WiUan,  114  U.  8.  417  (29:  89);  Ex 
parte  Bigelaw,  118  U.  8.  828  (28:  1005);  PeapU 
▼.  WaUer$,  15  Abb.  N.  C.  461;  Ex  parU  Vir- 
tinia,  100  U.  8.  889  (25:  676);  People  ▼.  Eelly, 
97  N.  Y.  212;  Aopfe  v.  Baker,  89  N.  Y.  460; 
Be  Petty,  22  Ean.  477;  EixjparU  Boland,  11 
Tex.  App.  159;  Exparte  Clane,  100  U.  8.  899 
(25:  715);  Be  ikihenck,  74  N.  C.  607;  Ex  parte 
Parke,  98  U.  8.  18  (28:  787);  Bx  parte  Van 
Bagan,  25  Ohio  8t  426;  (/Malia  v.  Wentworth, 
65  Me.  129;  ^  parts  Crouch,  112  U.  8.  178 
(28:690). 

Rei^ularity  of  proceedings  or  yalidity  of 
Judgment  cannot  be  inquird  into  on  babeas 
corpus. 

Ableman  ▼.  Booth,  62  U.  8.  21  How.  606(16: 
ie9);  Ex  parte  Watkine,  28  U.  8.  8  Pet  198 
(7:  650). 

Errors  of  law  committed  by  the  trial  court 
will  not  be  considered  on  hatieas  corpus. 

Ex  parte  AtrAv,  98  U.  8.  18  (28:  787);  Ex 
parte  BiebM.  !&>  U.  8.  871  (25:  717);  Ex  parte 
TttHmmffh,  liU  U.  8.  651  (28:  274). 

The  jurisdiction  of  this  court  to  review  the 
Mgments  of  the  inferior  courts  of  the  United 
otates  in  criminal  cstes  by  habeas  corpus  is  lim- 
ited to  the  qoes  ion  of  ihe  power  of  the  court 
^  tiy  or  to  commit  the  prisoner  for  the  act  of 
^bich  he  has  been  convicted. 

Et  j.arU  Curtis,  106  U.  8.  871  (27:  282);  Ex 
parte  Beed,  100  U.  8.  18  (25:  588);  Ex  parte 
Virginia,  100  U.  8.  889  (25:  676);  Ex  parte 
CarU,  108  U.  8.  521  (27:  288);  Be  Qraham,  74 
Wis.  450,  76  Wis.  866. 

Under  a  writ  of  habeas  corpus  the  court  can 
only  inquire  into  the  jurisdiction. 

Hetiiencer,  88  Cal.  460;  Be  Morris,  40  Fed. 
Rep.  &4;  Bb  Boenninghausen,  6  West  Rep. 
830.  91  Mo.  801;  Stevens  ▼.  FuUer,  186  U.  8. 
m  (34:  461);  120  Lane,  185  U.  8. 448(84:  219); 
Hurd,  Habeas  Ck)rpus,  (2d  ed.)  827;  Cooley. 
Con«t  Lim.  (4th  ed.)  480;  Freeman,  Judgments, 
^  619.  622;  1  BIsh.  Crim.  Pro.  §  1410;  Bouv. 
Liw  Did  title  Habeas  Ck)rpus,  14. 

Habeas  corpus  is  not  the  proper  remedy  when 
the  judgment  is  not  void  but  erroneous. 

Exports  Kellogg,  6  Vt  509;  Ex  parte  Green- 
<ntgh,  81  Vt.  279;  PeopU  v.  Liscomb,  60  N.  Y. 
559;  ExparU  Mirande,  78  CaL  865;  Ex  parte 
Van  Bagan,  26  Ohio  8t.  426;  Be  Underwood, 
iOMicb.502. 

OdIv  the  question  of  jurisdiction  can  be  in- 
fnirea  into. 

Be  QHmley,  187  U.  8.  147  (84:  686);  Be 
^ood,  140  U.  8.  278  (85:  605);  Be  Jvgiro,  140 
U.  8.  291  (85:  510);  Ex  parts  Williams,  87  Cal. 
W;  Solan  v.  StaU,  58  (la.  187;  Harrington  v. 
fitafe.  87  Ala.  9;  Tumey  v.  Barr,  75  Iowa.  758; 
ExparU  Ah  Sam,  88  Cal.  620;  Ex  parte  MiUsr, 
Ul  IT.  8. 


82  Cal.  454 :  220  Wighi,  184  U.  8.  186  (88: 
865). 

No  Federal  question  is  presented  in  this  rec- 
ord giviug  jurisdiction  to  a  United  8tates  court 

Ex  parte  Cuddy,  181  U.  8.  280  (83:  154);  Bs 
8/ianer,  39  Fed.  Rep.  869;  Tick  Wo  v.  Hopkins, 
118  U.  8.  856  (80:  220);  Smith  y.  Maryland.  59 
U.  8.  18  How.  71(16:  269);  BsHoof)er,dO  Fed. 
Rep.  51. 

The  Federal  courts  have  no  power  to  dis- 
charge a  person  held  under  a  state  statute  on 
the  ground  that  the  stale  statute  violates  th% 
state  constitution. 

Be  Brosnahan,  18  Fed.  Rep.  62,  4  McCrary, 
1;  Tick  WoY,  Hopkins,  118  U.  8.  856  (80: 220). 

It  is  not  possible  to  hold  that  a  party  has, 
without  due  process  of  law.  been  deprived  of 
his  propertv,  when  as  regards  the  issues  af- 
fecting it,  he  has  by  the  Taws  of  the  8tate  a 
fair  trial  in  a  court  of  justice,  according  to  the 
modes  of  proceeding  applicable  to  such  a  case. 

Davidson  v.  New  Orleans,  96  U.  8. 97  (24 :  616); 
Missouri  v.  Leicis,  101  U.  8.  22  (25:  989);  Ex 
parte  Wall,  107  tf.  8.  288  (27:  561). 

These  parties  were  tried  in  a  court  of  compe- 
tent jurisdiction. 

Spies  V.  Blinois,  128  U.  8.  181  (81:  80);  Bt 
Converse,  187  U.  8. 624(84:  796). 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  is  an  appeal  from  an  order  sustaining  a 
demuirer  to  a  petition  by  the  appellant  for  a 
writ  of  habeas  corpus,  and  dismissing  that  peti- 
tion. 

In  the  case  of  People  qf  Illinois  v.  August 
Spies,  Michael  Schwab,  Samuel  Fieldsn  et  A, — 
which  was  an  indictment  for  murder*  in  the 
Criminal  Court  of  Cook  County,  in  the  State 
of  Illinois— an  order  was  entered.  October  9th, 
1886.  as  follows: 


*'The  People  of  the  State  of 
Illinois 

"Michael  8chwab,  Impl'd^etc.  ^ 


18808.  Indict- 
ment  for 
murder. 


"  This  day  again  come  the  said  people,  by 
Julius  8.  Grinnell,  state's  attorney,  and  the 
said  defendant  as  well  in  bis  own  proper  per- 
son as  by  his  aforesaid  counsel,  also  comes; 
and  now,  neither  the  said  defendant  nor  his 
counsel  for  him  saying  anything  further  why 
the  judgment  of  the  court  should  not  now  m 
pronounced  against  him  on  the  verdict  of  guil- 
ty heretofore  rendered  to  the  indictment  in  this 
cause — 

"  Therefore  it  is  ordered  and  adjudged  by 
the  court  that  the  said  defendant,  Micbad 
Schwab,  be  taken  from  the  bar  of  the  court  to 
the  common  jail  of  Cook  County,  from  whence 
he  came,  and  be  confined  in  said  jail  in  safe 
and  secure  custody  until  the  third  day  of  De- 
cember, A.  D.  18b6,  and  that  on  said  Uiird  dav 
of  December,  between  the  hours  of  ten  o'clock 
in  the  forenoon  and  two  o'clock  in  the  after- 
noon, the  said  defendant,  Michael  Schwab,  be 
by  the  sheriff  of  Cook  Ck)unty,  according  to 
law,  within  the  walls  of  said  jail  or  in  a  yard 
or  enclosure  adjoinins  the  same,  hanged  by  ibe 
neck  until  he  is  dead,  and  the  said  sheriff  is 
hereby  required  and  commanded  to  take  the 
body  of  the  said  defendant,  Michael  Schwab^ 
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and  confine  bim  in  tbe  said  common  jail  of 
Cook  Ck)unty  in  such  safe  and  Hecure  custody, 
and  upon  tbe  said  tbird  day  of  December,  A. 
D.  1886.  between  tbe  bours  of  ten  o'clock  in 
tbe*  forenoon  and  two  o'clock  in  tbe  forenoon, 
to  bang  tbe  said  defendant,  Micbael  Scbwab, 
by  tbe  neck  until  be  be  dead." 

The  case  was  carried,  by  writ  of  error,  to 
tbe  Supreme  Court  of  Illinois,  wbere  tbe  fol* 
lowing  order  was  made  September  14tb,  1887, 
one  of  tbe  regular  days  of  tbat  court: 


"  August  Spies,  Micbael' 
Schwab,  Samuel  Fielden, 
Albert  R  Parsons,  Adolpb 
Fischer,  George  SDg^» 
Louis  Lingg,  and  Oscar  W. 
Neebe 

9. 

"  Tbe  People  of  tbe  State  of 
niiDois. 


69  A.  D.  Error 
to  tbe  Crim- 
inal Court 
of  Cook 
County. 


"On  this  day  came  a^in  the  said  parties, 
and  tbe  court  baviog  diligently  examined  and 
inspected,  as  well  tbe  record  and  proceedings 
aforesaid  as  tbe  matters  and  things  therein  as- 
signed for  error,  and  being  now  sufficiently 
advised  of  and  concerning  tbe  premises,  for 
tbat  it  appears  to  tbe  court  now  here  tbat 
neither  in  the  record  nor  proceedings  aforesaid, 
nor  in  tbe  rendition  of  tbe  judgment  aforesaid, 
is  there  anything  erroneous,  vicious,  or  de 
fective,  nod  tbat  tbat  record  is  no  error: 

'*  Therefore  it  is  considered  by  tbe  court  tbat 
the  judgment  aforesaid  be  affirmed  in  all  things 
as  to  each  and  every  of  said  plaintiffs  in  error 
and  stand  in  full  force  and  effect,  not  with- 
siandioc  tbe  said  matters  and  things  therein 
assigned  for  error. 

'*And  it  is  further  ordered  by  the  court  tbat 
tbe  eleventh  day  of  November,  A.  D.  1887,  be, 
and  tbe  same  is  hereby,  fixed  as  tbe  time  when 
T4451  ^^^  sentence  of  death,  pronounced  upon  said 
plaintiffs  in  error,  August  Spies,  Micbael 
^>chwab,  Samuel  Fielden,  Albert  R.  Parsons, 
Adolpb  Fischer,  George  Eneel,  and  Louis 
Lingg,  by  the  criminal  court  of  Cook  County, 
Illinois,  shall  be  executed. 

"  And  it  is  further  ordered  by  tbe  court  that 
tbe  sheriff  of  Cook  Coun^,  Illinois^  be,  and  he 
is  hereby,  ordered  and  directed  to  carry  into 
execution  tbe  sentence  by  the  Criminal  Court 
of  Cook  County,  Illinois,  of  tbe  defendants 
in  the  indictment,  August  Spies,  Michael 
Schwab,  Samuel  Fielden,  Albert  R.  Par- 
sons, Adolpb  Fischer,  George  Engel,  and  Louis 
Lingg,  on  Friday,  tbe  eleventh  day  of  Novem- 
ber next  (November  11,  A.  D.  1887,)  between 
tbe  bours  of  ten  o'clock  in  the  forenoon  and 
four  o'clock  in  the  afternoon  of  that  day. 

"And  it  is  further  considered  by  tbe  court 
tbat  the  said  defendants  in  error  recover  of  and 
from  tbe  said  plaintiffs  in  error  their  costs  by 
them  in  this  behalf  expended,  and  that  they 
have  execution  therefor." 

On  tbe  day  preceding  tbat  fixed  for  tbe  ex- 
ecution the  governor  of  Dlinois  commuted  the 
sentence  of  death  imposed  upon  Schwab,  to 
imprisonment  in  tbe  penitentiary  for  life,  in 
consequence  of  which  tbe  shenff  of  Cook 
Countydelivered  bim  on  tbe  12th  of  Novem- 
ber, 1887,  to  the  warden  of  tbe  penitentiary  at 
Joliet,  Illinois,  in  wbich  institution  be  has  ever 
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since  been  confined  at  bard  labor.     Ob  tbm 
same  day  of  tbe  commutation  of  tbe  seDteoet 
the  governor  addressed  to  tbe  warden  a  com* 
munication,  in  wbich  it  was  said:    *'  Tbe  oocn- 
mutation  papers  will  tbis  day  be  forwarded  bj 
me  to  tbe  sheriff  of  Cook  County,  llHooia» 
directed  to  Canute  R  Matson,  sberiff  of  add 
county,  with  instructions  to  him  to  deliTer  said 
Fielden  and  Schwab   into   your   custody  as 
warden  of  tbe  Illinois  penitentiary  at  Joliet, 
together  with  tbe  oommutaUon  papers  in  each 
case.    Ton  will  receive  tbe  said  Samud  Field- 
en and  Michael  Schwab,  as  warden  of  said 
penitentiary,  into  ^our  custodv,  whereby  un- 
der said  commutation  you  are  hereby  directed 
to  receive  said  Samuel  Fielden  and  Micbael 
Schwab  into  your  custodv  as  warden  of  said 
penitentiary,  and  to  confine  tbe  said  Fielden 
and  Schwab  in  said  penitentiaiy,  in  safe  and 
secure  custody  and  keeping,  at  hard  labor  dor-     i^ 
ing  the  term  of  meir  natural  lives.    Tbe  said 
commutation  papers  would  have  been  sent,  m 
is  usual,  directly  to  you.    I  desired,  however, 
that  the  sheriff  mig[ht  temporarily  have  sakl 
papers  in  his  possession  on  die  day  when  said 
Fielden  and  Schwab,  with  several  other  per- 
sons named  in  said  sentence  wbich  was  pro- 
nounced against  them,  were  to  be  executed  oa 
tbe  11th  day  of  November,  1887,  tbat  he  might 
be  able  by  said  papers  to  show  why  the  sen- 
tence of  said  Samuel   Fielden  and  Michael 
Schwab  was  not  carried  into  execution,  as  pv^ 
nounced  by  said  court  against  them." 

It  is  averred  in  the  petition  for  the  writ  of 
habeas  corpus  that  the  recital  in  the  Jodgnaent 
of  tbe  Supreme  Court  of  Illinois,  that  "on  this 
day  came  again  the  said  parties,"  was  and  is 
false  and  untrue,  in  tbat  tbe  petitioner  was. 
before  and  at  the  date  of  said  onkr,  and  up  to 
and  including  November  12th,  1887,  ioDprto- 
soned,  continuously,  in  tbe  county  iaO  of  Cook 
County,  and  was  not,  when  the  order  of  Sqv 
tember  14th,  1887,  was  made,  present  person- 
ally or  by  counsel  in  that  court,  nor  had  he 
notice,  personally  or  by  counsel,  to  be  present 
there  on  that  day. 

The  petitioner  claimed  that  his  detention  hi 
tbe  penitentiary,  and  bis  confinement  thm  at 
hard  labor,  were  in  violation  of  the  Constfta- 
tion  and  laws  both  of  Illinois  and  of  the  United 
States.  f 

The  demurrer  to  the  petition  for  tbe  wfH 
admits  tbat  the  judgment  of  the  Somme  Conit 
of  Illinois  of  September  14th,  1887,  was  ren- 
dered in  tbe  absence  of  both  the  appellant  and 
bis  counsel,  and  without  notice  to  eithtt  that 
the  case  would  be  disposed  of  at  that  time.  11 
is,  therefore,  contended  by  the  appellant  that 
the  Judgment  was  void,  as  not  being  that  due 
process  of  law  required  by  the  Constitution  ol 
tbe  United  States,  where  life  or  liberty  is  in- 
volved. 

At  common  law.  It  was  deemed  essential  la 
capital  cases,  that  inquiry  be  made  of  the  de- 
fendant, before  judgment  was  passed,  wheibcr  [441 
be  had  anything  to  say  why  the  sentence  of 
death  should  not  be  pronounced  upon  hia; 
thus  giving  him  an  opportunity  to  allege  any 
ground  of  arrest,  or  to  plead  a  pardon,  if  m 
bad  obtained  one,  or  to  urge  any  other  legal 
objection  to  further  proceedings  against  him. 
This  privilege  was  deemed  of  such  substantial 
value  to  the  accused,  that  tbe  Jodgment  would 
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tM  rewencd  if  the  record  did  hot  show  that  it 
was  accorded  to  bim.  BaU  ▼.  United  States, 
140  U.  8.  118.  129  J85:  877,  8821;  1  Chitty, 
Crim.  L.  699,  700:  ^ ▼.  Oeary,2  Saik,  680; 
JSing  ▼.  Speke^  8  Salk,  858;  AnoDymous,  8 
Mod.  265;  1  Arcbb.  Crim.  Prac.  &  Plead.  (Pom. 
ed. )  577,  578.  And  it  bas  been  00  mled  in  tbc 
couruofsome  of  tbe  states.  Hamilton  "7,  Com, 
16  Pa.  129, 188;  Meitner  ▼.  P6(ypU,  45  N.  Y. 
1,  6;  Jame9  ▼.  State,  45  Miss.  572,  579;  Crim 
T.  Siaie,  48  Ala.  58, 56;  Perry  ▼.  BtaU,  48  Ala. 
SI,  53;  State  T.  Jenninge,  24  Eao.  642,  659; 
Eeeeh  ▼.  ^j!to<0,  15Fla.  591,609;  Gradf/  v.  6to(e. 
11  Oa.  258.  257;  Sc^ord  ▼.  i%(?p2frV  1  Park. 
Crim.  Rep.  474,  476.  f 

But  this  rule  of  tbe  common  law,  as  tbe  au- 
thorities clearly  sbow,  api>lied  to  tbe  court  of 
original  jurisdiction  wbicb  pronounced  tbe 
sentence,  and  not  to  an  appellate  court,  wbicb, 
upon  review  of  tbe  proceedings  in  tbe  trial 
•coart,  merely  affirms  tbe  final  Judgment — ^no 
error  Laving  been  committed  to  tbe  prejudice 
of  tbe  accused — witbout  rendering  a  new  Judg- 
ment. Tbe  entire  argument,  on  bebalf  of  tbe 
Appellant,  assumes  tbat  tbe  Supreme  Court  of 
Dhnois  pronounced  a  sentence  of  deatb  upon 
bim.  But  sucb  is  not  tbe  fact.  Tbe  sentence 
of  deatb,  b^  banging,  was  pronounced  by  tbe 
Criminal  (tourt  of  Cook  County,  October  9tb, 

1886,  *'neitber  tbe  said  defendant  nor  bis  coun- 
sel for  bim  saying  anytbing  furtber  wby  tbe 
Judgment  of  tbe  court  sbould  not  now  be  pro- 
nounced against  bim  on  tbe  verdict  of  guilty 
heretofore  rendered  to  tbe  indictment  in  tbis 
cause. **.  Tbe  execution  of  tbat  sentence  hav- 
ing been  stayed  by  the  prosecution  of  a  writ  of 
error,  with  supersedeas,  tbe  Supreme  Court  of 
tbe  State,  upon  examination  of  the  matters  as- 
signed for  error,  affirmed  tbe  Judgment  in  all 
thinga,  and  (the  day  originallv  fixed  for  the 
execution  having  paissed)  fixed  November  11th, 

1887,  as  tbe  day  for  carrying  into  execution 
**  the  sentence  by  the  criminal  court  of  Cook 
County."  What  tbe  court  did  was  in  strict 
confonnity  with  tbe  Criminal  Code  of  Illinois 
lelatiDg  to  prosecutions  bv  indictment  for  capi- 
tal oflenses,  which  provides  tbat  "  if  tbe  judg- 
ment is  affirmed,  the  Supreme  Court  shall,  by 
Older,  fix  tbe  time  when  tbe  original,  sentence 
of  death  shall  be  executed,  a  copy  of  which 
order  shall  be  sufficient  authority  to  the  sberilT 
for  the  execution  of  tbe  prisoner  at  the  time 
therein  specified;"  and  that  "  if  tbe  Judgment 
b  siflrmed,  the  Supreme  Court  shall  direct  tbe 
ooort  in  wbicb  tbe  original  sentence  was  ren- 
dered to  carry  the  same  into  effect,  and  shall 
give  judgment  against  Uie  plaintiff  in  error  for 
costs,  and  execution  may  issue  therefor  iror^ 
the  Supreme  Court"  Rev.  Stat.  HI.  chap.  88, 
Crmu  Code,  §§  459.  465,  Div.  XV.         «* 

Numerous  authorities  have  been  cited  for  the 
appellant  in  support  of  tbe  general  common  law 
rule  that  tbe  accused  must  he  present  when  tbe 
judgment  against  bim  is  pronounced;  but  they 
fall  far  short  of  establishing  tbe  contention 
tbat  due  process  of  law  required  his  personal 
presence  in  tbe  Supreme  Court  of  niinois  at 
the  time  tbe  order  was  entered  affirming  the 

udgment  b^  which  be  was  sentenced  to  death. 

~o  case  is  cited,  and  we  are  aware  of  no  well 
considered  case  which  supports  that  contention. 
llie  personal  presence  of  the  accused,  from 
the  h^^inning  to  the  end  of  a  trial  for  felony, 
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involving  life  or  liberty,  as  well  as  at  tbe  time 
final  Judgment  is  rendered  against  bim,  may 
be,  and  must  be  assumed  to  be,  vital  to  tbe 

§  roper  conduct  of  bis  defense,  and  cannot  be 
ispensed  with.  Tbis  court  in  Hm>t  v.  Utah, 
110  U.  S.  574,  579  [28:  262.  265],  after  observ- 
ing tbat  tbe  public  bas  an  interest  in  tbe  life 
and  liberty  of  tbe  accused,  and  tbat  neither 
can  be  lawfully  taken  except  in  tbe  mode  pre- 
scribed by  law,  said:  "  That  wbicb  tbe  law 
makes  essential  in  proceedings  involving  de- 
privation of  life  or  liberty  cannot  be  dispensed 
with  or  affected  by  tbe  consent  of  the  accused, 
much  less  by  bis  mere  failure,  when  on  trial 
and  in  custody,  to  object  to  unauthorized  meth- 
ods. Tbe  great  end  of  punishment  is  not  tbe 
expiation  or  atonement  of  the  offense  commit- 
ted, but  the  prevention  of  future  offenses  of  the 
same  kind.  4  Bl  Com.  11.  Sucb  being  tbe 
relation  wbicb  tbe  citizen  holds  to  the  public, 
and  tbe  object  of  punishment  for  public  wrongs 
tbe  Legislature  bas  deemed  it  essential  to  tbe 
protection  of  one  whose  life  or  libertv  Is  in- 
volved in  a  prosecution  for  felony,  tbatne  shall 
be  personally  present  at  tbe  trial,  tbat  is,  at 
every  stage  of  tbe  trial  when  bis  substantial 
rights  maybe  affected  by  tbe  proceedings  a^inst 
bim.  If  be  be  deprived  of  his  life  or  liberty 
witbout  being  so  present,  sucb  deprivation 
would  be  without  that  due  process  of  law  re- 
quired by  the  Constitution. "  Harris  v.  Peof)l4, 
180  111.  457,  459.  But  neither  reason  nor  pub- 
lic policy  require  tbat  be  shall  be  personally 
present  pending  proceedings  in  an  appellate 
court  whose  only  function  is  to  determine 
whether,  in  tbe  transcript  submitted  to  them, 
there  appear  any  error  of  law  to  tbe  prejudice 
of  the  accused;  especially,  where,  as  in  this 
case,  he  bad  counsel  to  represent  bim  in  tbe 
court  of  review.  We  do  not  mean  to  say  that 
tbe  appellate  court  may  not,  under  some  cir- 
cumstances, require  bis  personal  presence;  but 
only,  tbat  bis  presence  is  not  essential  to  its 
Jurisdiction  to  proceed  with  tbe  case. 

In  Fielden  v.  Peoj)le,  128  111.  595,  601,  the  Su- 
preme Court  of  Illinois,  speaking  by  Mr,  Jus- 
tice  Scbofield,  after  showing  tbat  the  rule  at 
common  law,  to  wbicb  we  have  adverted,  could 
have  no  application  to  tbat  court,  which  acts 
and  decides  only  upon  the  record  made  in  the 
trial  court,  said:  **We  m^  add,  moreover,  it 
bas  not  been  the  practice  of  this  court,  from  its 
organization  to  tbe  present  time,  to  have  tbe 
plaintiff  in  error  in  a  criminal  case  actually 
present  in  court  at  tbe  bearing  and  when  flnfu 
judgment  is  given;  and  it  is  clear,  from  tbe 
different  provisions  of  the  statute,  that  it  does 
not  provide  for  their  presence,  but  it  contem- 
plates tbat  they  will  not  be  present." 

In  DonneUy  v.  StaU,  26  N.  J.  L.  468,  471— 
wbicb  was  a  case  of  conviction  of  murder — it 
was  said:  "If  tbe  presence  of  tbe  prisoner  is 
necessary  in  cases  of  murder  to  conauct  a  writ 
of  error,  or  to  receive  the  judgment  of  the 
court,  it  is.  upon  tbe  principles  of  the  English 
law,  equally  so  in  all  other  cases  of  felony  or 
crimes  above  misdemeanors.  But  upon  ex- 
amining tbe  precedents,  we  do  not  find  a  sin- 
gle case,  where,  upon  writ  of  error,  the  defend- 
ant was  either  brought  into  court  or  prosecuted 
tbe  writ  in  person."  After  referring  to  several 
previous  cases,  tbe  court  proceeded:  ''We 
think  it  must  be  considered  as  settled  by  tbe 
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practice  in  this  8taie,  that  in  proceedlDgsupon 
writ  of  error  the  persooal  i)re8ence  of  the  pris- 
oner Id  court  is  not  a  technical  necessity;  that 
he  appears  hy  counsel,  errors  are  assigned  by 
counsel,  and  Judgment  may  be  pronounced  in 
the  defendant's  essence." 

In  St<ite  ▼.  Overton,  77  N.  C.  485,  which  was 
also  a  case  of  murder,  a  judgment  of  couvJo- 
tion  was  affirmed  by  the  Supreme  Ck)urt  of 
North  Carolina,  and  the  decision  was  certified 
to  the  court  of  original  jurisdiction  that  tlie 
latter  might  proceed  to  judgment  and  execu- 
tion. The  prisoner  objected  to  any  judgment 
being  rendered  against  him,  because  he  had 
been  denied  his  constitutional  right  of  being 
present  in  the  Supreme  Court  of  North  Caro- 
lina when  his  case  was  there  argued  and  deter- 
mined. The  court  said:  "This  objection  is 
founded  upon  an  erroneous  idea  of  a  criminal 
trial,  and  of  the  power  and  duty  of  this  court 
in  such  a  case  brought  before  it  by  appeal. 
The  Constitution  provides  that  a  defendant  in 
a  criminal  action  shall  be  informed  of  the  ac- 
cusation against  him,  and  shall  have  the  ri^ht 
to  confront  the  accusers  and  witnesses  wuh 
other  testimony,  and  shall  not  be  convicted  ex- 
cept by  the  unanimous  verdict  of  a  jury  of 
good  and  lawful  men  In  open  court  as  hereto- 
fore used.  That  is  hit  trial.  This  of  course, 
implies  that  he  shall  have  a  right  to  be  present. 
If  he  complains  of  any  error  in  his  trial,  the 
record  of  the  trial  is  transmitted  to  this  court 
Here,  are  no  'accusers,'  no  *  witnesses,'  and  no 
'jury;'  but  upon  inspection  of  the  record  this 
court  decides  whether  there  was  error  in  the 
trial,  and  without  rendering  any  judgment, 
orders  its  decision  to  be  certified  to  the  court 
below.  It  has  never  been  understood,  nor  has 
it  been  the  practice  that  the  defendant  shall  be 

E resent  in  this  court;  nor  is  he  ever  'convicted' 
ere."  To  the  same  efiFect  are  State  v.  Leak, 
90  N.  C.  665;  State  v.  Jacobs,  107  N.  C.  772. 
See  also  Peojie  v.  Clark,  1  Park.  Crim.  Rep. 
860. 367.  ^ 

We  are  of  opinion  that  the  practice  prevail- 
ing in  Illinois,  New  Jersey,  and  North  Caro- 
lina, as  shown  in  the  above  cases,  is  that  which 
Is  pursued,  and  has  always  been  pursued,  in 
the  different  states,  as  well  as  at  common  law. 
It  is  not  only  consistent  with  "due  process  of 
law" — ^giving  these  words  the  most  liberal  In- 
terpretation—but is  founded  on  a  wise  public 
policy. 

Nor  is  the  question  affected  by  the  fact  that 
the  Supreme  Court  of  Illinois,  under  express 
authority  conferred  by  statute,  fixed  the  time 
when  the  punishment  prescribed  by  the  judg- 
ment which  it  affirmed  should  be  inflicted. 
Neither  the  statute  nor  due  process  of  law  re- 

n'  ed  that  the  accused  should,  upon  the  af- 
ance  of  the  judgment,  be  sentenced  anew 
by  the  trial  court  to  suffer  the  punishment  of 
death,  or  that  he  should  be  present  when  the 
day  was  fixed  by  the  appellate  court  for  carry- 
ing the  original  sentence  into  execution.  The 
judgment  prescribing  that  punishment  was  not 
vacated  by  the  writ  of  error:  only  its  execu- 
tion was  stayed  pending  proceedings  in  the  ap- 
pellate court.  Besides,  it  is  well  settled  that 
the  time  and  place  of  execution  are  not,  strict- 
ly, part  of  the  judgment  or  sentence,  unless 
made  so  bv  statute.  Holden  v.  Minnesota,  187 
U.  8.  488  (84:  784],  and  authorities  there  cited. 
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1  Chitty,  Crim.  L  780,  787;  CosOe^fy,  0mm.  118 
Mass.  82. 

It  is  said  in  respect  to  the  oommutatkm  bj 
the  governor  of  his  sentence  to  im prison meot 
in  the  penitentiary  for  life  that  it  was  of  no 
effect  if  the  judgments  were  void.  But  tbe 
judgments  are  held  not  to  be  void.  It  is  propCT. 
however,  to  say  that  the  Constitution  of  Illi- 
nois expressly  confers  upon  that  oflloer  the 
power  "to  grant  reprieves,  commutations,  and 
pardons,  after  conviction,  for  all  offenses." 
Art.  6,  §  18.  Of  course,  therefore,  the  sov- 
emor  had  authority  to  commute  the  pomah 
ment  of  death  to  imprisonment  for  Ufa  in  the 
penitentiary.  And  oy  the  statutes  of  XUioois 
the  penitentiary  at  Joliet  is  made  the  eeoeral 
penitentiary  and  prison  of  that  State  for  tbe 
confinement  and  reformation,  as  well  as  for  the 
punishment,  of  all  persons  sentenced  by  any 
court  of  competent  jurisdiction  In  that  State 
for  the  commission  of  crime  tbe  panishment 
of  which  is  confinement  in  the  peniteotiarT, 
"in  which  the  person  so  sentenced  shall  be 
securely  confined,  employed  at  hard  labor." 
Rev.  Stat.  DL  chap.  108,  §  1.  So  that  thedetCB- 
tion  of  the  appellant  bv  the  warden  of  the  peni- 
tentiary is  not  in  violadon  of  any  rights  s 
to  him  by  the  Constitutioa  of  the  lilted 

There  are  no  other  questions  in  the 
which  require  to  be  notic«d,  and  the  JndgiMBt 
must  be  affirmed. 

It  is  so  ordered. 


to 
for 


8AMUBL  FIELDEN,  Pig.  in 

V. 

THB  PEOPLB  OF  THE  8TATB  OF  IL- 
LINOIS. 

OSes  &  a  Beporter*s  ad.  4BM5r  J 

Amendment  of  record  of  criminal  cmm  sfual 
protection  tf  the  latos—due  process  ^  imm, 

h  Tlie  refusal  of  the  Supteme  Oonrt  of  Dtooli 
amend  the  reoord  In  aorlmlnal  ease  so  as  to 
that  the  accused  was  not  present  In  persoo  <■ 
oouDsei  in  that  court*  at  the  time  tt  alllnDad 
judirment  of  the  trial  court,  and  fixed  thedaj 
cariTlng  that  Judgment  into  executioD,  was 
a  denial  to  him  of  the  equal  proteotioo  of 
laws. 

t.   The  law  of  IDinols  as  declared  bf  Its 
court,  that  amendments  of  the  record  of  a 
In  deroiration  of  Its  final  Judfrment,  are  not 
mitted  after  the  term  at  which  the  iodgsaeut 
rendered,  to  applicable  to  all  persons  wfthio 
Jurisdiction  of  the  State,  and  Its  enforoeeM 
against  the  plaintiff  In  error,  to  not  a  denial 
him  by  the  State  of  the  equal  proteotloa  of 
laws. 

a.  The  disposlngbyan  appellate  oonrt  of  a  wTtt  of 
error  in  a  criminal  case.  In  the  ahseoce  of  thr 
accused,  to  in  conformity  to  due  proce«  of  kiw. 

[No.  909.) 

Argued  Jan.  f  i.  96,    189i.    Decided  A6.  J». 

189$. 

IN  ERROR  to  the  Supreme  Ooint  of  the 
State  of  Illinois,  to  review  an  order  of  that 
court  refusinfi:  leave  to  amend  a  motion  to  oot^ 
rect  the  record  so  as  to  show  that  the 


NoTi.— ^  to  whal  is  due  procMt  of  low,  ase  tiote 
I  to  Pearson  ▼.  Yewdall,  24:  488. 
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Ffelden,  was  not  prevent  io  court  at  the  time 
wbeo  lodgment  was  giTen,  and  refusing  a  pe- 
tition for  rehearing.    Affirmed. 

The  facts  are  stated  in  tbe  opinion. 

See  same  case  below,  128  111.  695. 

Mt»am.  Moses  Salomon  and  Boi^aniiii 
F*  Butler  for  plaintiff  in  error. 

Mr.  Geori^  Himt  for  defendant  in  error. 

Mr.  Jm9Uc€  Harlan  delivered  the  opinion 
tbecourt: 

Tbe  judfnnent  of  the  Supreme  Ck)urt  of  Illi* 
nois  rendered  September  14th,  1887,  in  tbe  case 
()]  of  ^lies  eialy.  Illinois,  and  which  is  set  out  in 
tbe  opinion  in  Se/itoab  ▼.  Berggren,  ante,  218. 
was  before  this  court  on  application  for  a  writ 
of  error  which  was  dismissed  November  2d, 

1887.  123  U.  S.  131  [81:  80]. 

As  stated  in  the  opinion  in  SehiDob  ▼.  Berg- 
gren,  it  was  represented  to  tbe  court  below,  by 
a  petition  filed  March  5th,  1888,  by  Fielden, 
Neebe,  and  Schwab,  three  of  tbe  defendants 
cooTicted  in  the  Criminal  Court  of  Cook 
County  of  the  crime  of  murder,  that  the  order 
of  September  14th,  1^87,  was  false  and  untrue 
in  its  recital  that  they  were  in  court  when  it 
was  entered;  whereas*  in  fact,  neither  of  them 
was  so  present,  in  person  or  by  counsel,  nor 
were  they  or  either  of  them,  or  the  counsel  of 
either,  notified  to  be  present  on  that  day  in 
court.  They  asked  an  amendment  of  the  rec- 
ord that  would  make  it  conform  to  the  truth, 
and  show  upon  its  face  the  above  facts.  Tbe 
application  was  supported  by  tbe  afiSdavits  of 
counsel.  This  motion  was  stricken  from  the 
docket  by  order  of  court  entered  March  16th, 

1888.  SubsequeLdy,  March  22d,  18»8,  a  mo- 
tion was  made  to  set  aside  that  order,  and  the 
application  to  amend  the  record,  in  the  manner 
above  indicated,  was  renewed.  This  motion 
was  taken  under  advisement,  and  its  consid- 
eratioQ  deferred  until  the  succeeding  term; 
and,  on  the  15th  of  March,  1889,  was  denied. 

Subsequently,  March  26th,  1889,  Fielden, 
Schwab,  and  Neebe  asked  leave  to  amend  the 
origioal  moUoo,  so  as  to  add  thereto  the  fol- 
lowing: "And  .in  support  of  said  motion  to 
amend  said  record  your  petitioners  file  here- 
with, and  refer  to  the  same  in  support  of 
amendment  of  said  record,  the  affidavits  of 
Samoel  Fielden,  Michael  Schwab,  Oscar  W. 
Neebe,  petitioners,  and  W.  P.  Black  and  M. 
Salomon,  petitioners'  attomevs,  wherein  it  is 
set  forth  that  none  of  the  plaintiffs  in  error  ap- 
peared or  could  appear  in  this  honorable  court, 
where  the  said  judgment  was  given,  nor  were 
tb^  or  any  of  them  present  by  counsel  on  said 
ocosioo,  nor  were  their  counsel  notified  or 
famished  opportunity  to  be  present  on  said 
occasion;  and  petitioners  further  say  and  allege 
sod  elaisi  that  tbe  said  recital  in  said  record 
^^  deprives  petitioners  and  said  plaintiffs  in  error 
^  of  substantial  rights  guaranteed  tbe  said  plain- 
tiffs in  error  by  tbe  Constitution  of  tbe  United 
t^ates  and  by  tbe  constitution  of  tbe  State  of 
Dltnois,  and  particularly  in  said  recital  on  said 
record  and  the  judgment  of  this  court,  in  vio- 
lation of  the  14th  Amendment  to  the  Consti- 
tution of  the  United  States,  and  in  violation  of 
lection  two  of  article  two  of  the  constitution 
of  tbe  State  of  Illinois;  and  plaintiffs  in  error 
elaim  tbe  benefit,  right,  privileges,  and  immu- 
oitiea  guaranteed  by  the  constitutional  pro- 
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visions  referred  to."  At  tbe  same  time,  they 
applied  for  a  rehearing  of  the  motion  previous- 
ly made,  claiming  that  the  dedsionof  the  court 
below  in  overruling  it  and  in  refusing  to  amend 
the  record  as  requested  by  them  was  in  violation 
of  tbe  rights  secured  to  them  by  the  14th 
Amendment  of  the  Constitution  of  the  United 
States  and  by  other  provisions  of  that  instru- 
ment and  also  in  violation  of  section  two  of  arti- 
cle two  and  other  provisions  of  the  constitution 
of  the  State  of  Illinois.  They  insisted,  in  the 
application  for  a  rehearing,  that  a  le^l  judg- 
ment could  not  have  been  rendered  against  them 
unless  they  were  brought  before  the  court  and 
were  personaUy  present  when  the  judgment 
against  them  was  pronounced;  that  the  refusal 
to  amend  the  record  and  permitting  it  to  stand 
as  it  was,  deprived  them  of  their  right  and 
privilege  of  questioning  the  judgment  so  pro- 
nounced, "if  petitioners  shall  see  fit  to  do  so, 
in  the  United  States  Supreme  Court,  to  which 
petitioners  claim  they  have  a  right  of  appeal 
from  the  judgment  of  this  court  condemning 
petitioners."  They  also  applied  for  leave  to 
present  a  biU  of  ezceptioos,  embodying  the 
above  motions,  amendment  to  motion,  petition 
for  rehearing,  and  affidavits  filed  in  support  of 
tbe  application  to  amend  the  record.  The  Su- 
preme Court  of  Illinois  overruled  each  motion 
and  the  petition  for  rehearing,  and  from  its 
order  to  that  effect  Fielden  prosecuted  this 
writ  of  error. 

I  The  Supreme  Court  of  Illinois  held  that  un- 
Lder  the  practice  in  that  State,  "amendments  of 
"he  record  in  affirmance  of  the  judgment,  when 
there  is  anything  to  amend  by,  may,  upon  no- 
tice, be  made  at  a  term  subsiequent  to  that  at 
which  final  judgment  is  rendered:  but  amend- 
ments not  in  affirmance  but  in  derogation  of 
the  judgment  are  not  allowed  at  a  term  subse- 
quent to  that  at  which  final  judgment  is  ren- 
dered. .  .  .  This  motion,  not  bavin e  been 
made  at  the  same  term  at  which  final  judgment 
was  rendered,  nor  until  the  case  had  passed  be- 
yond the  power  of  this  court  to  stay,  liy  its  or- 
der, the  execution  of  the  judgment,  clearly 
comes  too  late."  In  order  that  it  might  not 
be  understood  as  conceding  that  the  amend- 
ment, if  made,  would  affect  the  validity  of  ths 
judgment,  the  court  proceeded  to  show  that, 
according  to  the  principles  of  the  common  law, 
as  well  as  under  the  laws  of  Illinois,  it  bad 
jurisdiction  to  hear  and  finally  determine,  in 
the  absence  of  the  defendants,  the  writ  of  er- 
ror sued  out  for  the  review  of  the  judgment  of 
the  Criminal  Court  of  Cook  Count}*.  It  said: 
*'If  tbe  present  plaintiffs  in  error  and  their 
counsel  had  been  actually  present  in  court  when 
the  judgment  of  affirmance  here  was  entered, 
tbe  law  allowed  them  to  then  sav  or  do  noth- 
ing which  by  any  possibility  could  have  bene- 
fited plaintiffs  in  error.  They  were,  after 
judgment  was  entered,  entitled  only  to  move 
for  a  rehearing,  and  this  could  only  oe  done  on 
printed  petition;  but  thirty  days  were  allowed 
in  which  to  prepare  it.  98  HI.,  p.  11,  rule  43." 
"Undoubtedly."  the  court  further  said,  **if 
plaintiffs  in  error  or  their  counsel  had  been 
actually  present  in  court  when  the  decision  was 
announced  they  would  then  have  known  what 
the  decision  was,  but  that  fact  was  equally  well 
made  known  to  them  by  notice  from  the  derk, 
in  ample  time  to  avail  of  thdr  right  to  file  a 
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petition  for  rehearing.  And  if,  indeed,  with- 
oat  any  fault  of  theirs,  more  time  would  have 
been  needed  within  which  to  prepare  the  peti 
tion  for  rehearing  it  was  within  the  recognized 
practice  of  this  court  to  have  extended  the  time 
for  that  purpose  beyond  the  thirty  days.  But 
no  claim  is  here  made  that  plaintiffs  in  error 
were  not  informed  of  the  decision  in  the  case 
in  time  to  file  a  petition  for  rehearing.  They 
did  not  seek  to  ayail  of  that  right,  but  volun- 
tarily waived  it,  and  prosecuted  a  writ  of  error 
upon  the  record  from  the  Supreme  Court  of 
the  United  States,  and  it  was  not  until  after 
that  was  decided  adversely  to  them  that  they 
discovered  the  claimed  error  in  the  record  of 
which  amendment  is  now  sought"  Fielden  ▼. 
People,  128  111.  Q95. 

The  plaintiff  in  error  contends  that  the  re- 
fusal to  amend  the  record,  so  as  to  show  that 
he  was  not  present  in  person  or  by  counsel  in 
the  Supreme  Court  of  Illinois,  at  the  time  it 
affirmed  the  Judgment  of  the  trial  court,  and 
fixed  the  day  for  carrying  that  judgment  into 
execution,  was  a  denial  to  him  of  that  equal 
protection  of  the  laws  which  is  accorded  by 
the  Constitution  of  the  United  States  to  all  i>er- 
sons  within  the  Jurisdiction  of  the  respective 
states;  also,  that  such  action  upon  the  part  of 
the  court  below  was  inconsistent  with  "due 
process  of  law." 

Assuming  that  these  constitutional  questions 
were  so  raised,  in  the  court  below,  as  U>  author- 
ize them  to  be  considered  here,  we  are  of  opin- 
ion that  no  right,  secured  to  the  plaintiff  in^ 
error  by  the  Constitution  of  the  United  States, 
was  violated  by  the  refusal  of  the  Supreme 
Court  of  Illinois  to  allow  the  proposed  amend- 
ment of  its  record.  We  take,  as  is  our  duty, 
the  law  of  Illinois  to  be  as  declared  by  its  high- 
est court,  that  amendmenta  of  the  record  of  a 
court,  in  derojption  of  its  final  Judgment,  are 
not  permitted  m  that  State  after  the  expiration 
of  the  term  at  which  the  judgment  was  ren- 
dered. That  law  is  applicable  to  all  persons 
wiililn  the  jurisdiction  of  the  State,  and  its 
enforcement  against  the  plaintiff  in  error  can- 
nut,  therefore,  be  said  to  be  a  denial  to  him  by 
the  State  of  the  equal  protection  of  the  laws. 
Neiilier  discussion  nor  citation  of  authorities 
is  required  to  support  a  proposition  so  mani- 
festly correct. 

W  hen  the  original  case  was  before  this  court. 
Chief  Jvitice  W  aite  said :  '  'The  objection  that 
the  defendants  were  not  actually  present  in  the 
Supreme  Court  of  the  State  at  the  time  sen- 
tence was  pronounced  cannot  be  made  on  the 
record  as  it  now  stands,  because  on  its  face  it 
shows  that  they  were  present.  If  this  is  not 
in  accordance  with  the  fact,  the  record  must 
be  corrected  below,  not  here.  It  will  be  time 
enough  to  consider  whether  the  objection  pre- 
sents a  Federal  question  when  the  correction 
has  been  made."  Spiee  v.  lUinoU,  128  U.  S. 
181,  182  [31:80,  91].  These  observations  were 
adverted  to  in  argument,  but  we  do  not  per- 
ceive that  they  have  any  bearing  on  the  ques- 
tions now  raised.  The  CM^  Juetice  only 
meant  to  sav  that  this  court  could  not  amend 
the  record,  but  if  amended  by  the  court  below, 
the  questiou  would  still  remain  whether  the 
oblection  referred  to  could  be  considered  by 
thus  court 

Equally  without  merit  is  the  suggestion  that 


the  action  of  the  court  below  in  dispostnc  of 
the  writ  of  entH*  to  the  Criminal  Court  of  Cook 
County,  in  the  absence  of  the  accused,  was  noc 
in  conformity  to  "due  process  of  law."  llii* 
question  was  determined  in  Schwab  y.  Berggrem^ 
just  decided,  and  we  do  not  deem  it  n 
to  add  anything  to  what  is  there  said. 
Judgment  aj^rmed. 


The  Rector,  Church  Wardens,  and  VestrTmeik 
of  THE  CHURCH  OF  THE  HOLY  TRIH- 
ITY,  PlffM,  in  Err., 

V, 

UNITED  STATES. 
CSeeS.  0.  Beporter^s  ed.4fi7-4TS,> 

Chap.  164,  ^^  R^*  Stat,  doe$  not  prokOrit  eon^ 
tract  toith  alien  to  beapaetor — intention  ef 
itatute — title  of  Att — meaning  of  title — etil  to 
heremediedr—me  intent  of  Act  wu  to  stag  tke 
influx  of  unMUed  tdbor^-legiilatien  againat 
rdigion, 

L  Chapter  164, 28  3ev.  Stat  prohfbttlnc  tte  i»^ 
portation  of  atiens  under  contract  to  pqfoim 
labor,  does  not  make  it  an  offeuM  for  a  reUffloaa 
society  in  New  York  to  contract  v^fth  an  aUeo  r»> 
8idin«r  in  England  to  remove  to  New  Toric  Cl^ 
and  entered  into  its  service  as  rector  and  pastor. 

2.   A  thing  may  be  within  the  lotter  of  the  sCatot* 

*  and  yet  not  within  the  statute,  beoauw  not  with* 
in  its  spirit,  nor  within  the  intention  of  its  "n^ft. 

8.  Among  other  things  which  may  be  considered 
in  determining  the  intent  tof  the  Legislature  la 
the  title  of  the  Act,  which  may  belp  to  IntarprsS 
its  meaning. 

4.  The  titie  of  the  Act  no  Prohibit  the  Ii^orta- 
tion  of  Foreigners  and  Alieos  under  Oontract  t» 
Perform  Labor,**  refers  to  the  wcnrk  of  the 
ual  laborer,  as  distinguished  from  that  of 
professional  man,  and  indicates  an  ezdosloo  from 
its  penal  provisfons  of  all  contracts  fOr  the  eai> 
ployment  of  ministers,  rectors,  and  pastors. 

6.  Another  guide  to  the  meaniiyr  of  a  statute  is 
found  in  the  evil  which  it  Is  designed  to  remedy; 
and  for  this  the  court  property  looks  at  ooateoi- 
poraneous  events,  the  situation  as  it  existed,  and 
as  it  was  pressed  upon  the  attention  of  the  legi^ 
lattve  body. 

t.  The  title  of  the  Act  of  Congress,  Chap.  1S4, 9 
Bev.  Stat.  882,  the  evil  which  was  intended  to  be 

Nora.— As  to  eonBtmctUm  of  tiahUA,  aeonrdtmg  Ca 
purpose  for  which  it  %ixu  posMd,  see  fioto  to  Cntted 
States  V.  Saunders,  22:786. 

As  to  provisos  in  statutes;  oonatnseUon  ofid  iwtpr 
pretatUm^  see  note  to  United  States  t.  Dioksoo, 
10HS8B. 

That  popular  and  received  import  of  words  /ar* 
niskes  rule  of  interpreUUUm  in  laios  at  weB  o«  4a 
public  and  social  transactions;  exeepUonsamdqimal' 
iflcations;  accustomed  sense  cmd  usags^  see  note  to 
Maillard  v.  Lawrence,  U:92&. 

As  to  construction  of  tAatuUs:Sommals  of  the  Ijsg- 
hlature;  views  of  indliHdual  members;  moUes  of 
Legislature;  fraud  in  passage^  see  note  to  Blake  v. 
NaUonai  City  Bank  of  New  York,  S8:U9. 

As  to  when  '^ay**  means  ^mttft**  or  ^shaU  ,***  when 
a  power  for  public  purposes  is  eonf erred,  a  duty 
arises  to  execute  thai  power^  see  note  to  Minor  v. 
Mechanics  Bank  of  Alexandria,  7:47. 

TTiot  **pfr8on*^  in  statutes^  includes  eorpormUone^ 
I  see  note  to  United  States  v.  Amedy,  S:SQ2. 
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feiMdled,  tbe  oiTeuiii8taiioe88urroim<llngtfaeai>> 
peil  to  Oongrea,  the  reports  of  tbe  oommittee  of 
fm6b  boose,  aU  oonour  in  afflrminff  tbst  tbe  In- 
tent of  Congress  was  simply  to  stay  tbe  influx  of 
sbsspnoskllled  labor. 
T.  Ho  pmpoae  of  action  against  religion  can  be 
impafeed  to  any  Legislature,  State  or  Nation. 

[No.  148.J 

Affnud  and  Submitted  Jan.  7, 189B.    Decided 
Feb.  $9,1892. 

r TERROR  to  the  Circuit  Court  of  tbe 
IjDited  States  for  the  Southern  District  of 
Kew  York,  to  review  a  judgment  oyerrulins  a 
demurrer  to  tbe  complaint,  and  giving  judg- 
meot  in  faTor  of  the  United  States  agunst  the 
R»:U)r,  Cburch  Wardens,  and  Vestrymen  of 
tbe  Church  of  the  Holy  Trinity  for  $1,000, 
tbe  penaltp^  imposed  by  the  Act  of  Congress  of 
Feb.26,iaB5.    Reversed. 

See  same  case  below,  86  Fed.  Rep.  808. 

Tbe  facta  are  stated  in  the  opinion. 

Mr.  Seaman  Miller,  for  plaintiff  in  er- 
ror: 

Tbe  deigy  are  not  included  within  the  pro- 
hibition of  the  Act. 

Be  Ho  King,  14  Fed.  Rep.  724;  State  v.  Busk, 
65  Wis.  465;  i:^  AhboUford,  98  U.  (S.  444  (26: 
169). 

Section  4  of  the  Act  recites  exactly  wbo  are 
iotoided  to  be  included  within  the  Act,  viz: 
"IsbOTer,  mechanic  and  artisan." 

Ogdeii  y.  Strong,  2  Paine,  584;  Wheekna  Gas 
Co.  T.  Wheeling,  8  W.  Va.  820;  Minis  y.  UniUd 
suites,  40  U.  S.  15  Pet.  445  (10:799). 

Tbe  title  of  a  statute  may  be  resorted  to,  to 
ehiddate  what  is  obscure  in  the  pro^ionary 
Act 

WHson  ▼.  0paulding,  19  Fed.  Rep.  804; 
United  States  ▼.  I\sAer,  6  U.  S.  2  Crancb,  358 
(2:804). 

The  Act  includes  only  tbose  who  are  under 
ooDtract  to  perform  manual  labor  or  service, 
iDd  was  designed  to  discourage  the  importa- 
tion of  "pauper  labor." 

URited  States  ▼.  Unipn  Pae,  B.  Oo.  91 U.  S. 
79(28:228). 

A  broad  and  liberal  construction  should  be 
firen  to  this  Act. 

Oates  T.  First  Nat,  Bank  of  Montgomery,  100 
U.  8. 244  (25:582);  United  States  v.  Kifiy,  74 
U.  a  7  WalL  486  a9:280);  ITte  Enterprise,  1 
PaiDe,88. 

Mr.  Wm.  A*  Manry*  Asst.  Atty-Oen.,  for 
defendant  in  error: 

We  are  to  adhere  to  the  ordinary  meaning  of 
tbe  words  of  a  statute  and  to  the  grammatical 
ooDstmction  "unless  that  is  at  variance  with 
tbe  intention  of  the  Legislature,  to  be  collec^d 
from  tbe  statute  itself,  or  leads  to  any  manifest 
•bwrdity  or  repugnance." 

Beeke  t.  Smith,  2  Mees.  &  W.  195;  Sturges  ▼. 
OrominMeld,  17  U.  S.  4  Wheat.  122  (4:529); 
Brown  t.  Maryland,  25  U.  S.  12  Wheat.  488  (6: 

Where  the  meaning  of  a  statute  is  plain  it 
is  tiie  duty  of  the  courts  to  enforce  it  according 
to  its  obTious  terms.  In  such  a  case  there  £ 
botiecessity  for  construction. 

ThornleyY.  United  States,  mJJ.S.S10,B\Z 
(88:999.  lOOOn  Leteis  ▼.  United  States,  92  U.  8. 
^l^.m(2S:51dM4); Alexanders.  AlexandHa, 
»  U.  8. 6  Crancb,  1,  9  (8:19,  21). 

148  U,  8. 


Statutes,  in  common  with  writings  of  all 
kinds,  may,  when  perplexed  by  doubtful  lan- 
guage, be  read  in  the  ligbt  of  thedrcumstaces 
m  which  they  were  made;  not»  howeyer,  for 
the  purpose  of  putting  into  them  what  was  not 
there  before,  but  simply  of  interpreUng  what 
is  already  there. 

Siem^  ▼.  Sellers,17l^  U.  S.  285  (81:156);  Piatt 
▼.  Union  Pac.  B.  Oo.  99  U.  S.  64  (25:  429); 
Smy^  ▼.  FMe,  90  U.  S.  28  Wall.  880  (28:49). 

That  Congress  baa  power  to  pass  laws  regu- 
lating the  subject  of  immigration  under  its 
general  authority  over  commerce  is  perfectly 
clear.  There  is  no  pretense  that  the  law  ia 
aimed  at  the  exercise  of  religion. 

Union  Pae.  B.  Co.  v.  Peniston,  86  IJ.  8.  18 
WalL  5,  86,  87  (21:787,  793). 

Mr.  Justice  Brewed  deUvered  the  opinion 
of  the  court: 

Plaintiff  in  error  is  a  corporation,  duly  organ- 
ized and  incorporated  as  a  religious  soctety, 
under  tbe  laws  of  the  State  of  New  York.  E. 
Walpole  Warren  was  prior  to  September,  1887, 
an  alien  residing  in  iSagland.  In  that  mont^ 
the  plaintiff  in  error  made  a  contract  with  him, 
by  which  he  was  to  remove  to  tbe  city  of  New 
York  and  enter  into  its  service  as  rector  and 
twstor;  and,  in  pursuance  of  such  contract, 
Warren  did  so  remove  and  enter  upon  such 
service.  It  is  claimed  by  the  United  States 
that  this  contract  on  the  jmrt  of  the  plaintiff  in 
error  was  forbidden  by  chapter  164,  28  Stat, 
at  L.  882,  and  an  action  was  commenced  to 
recover  tbe  penalty  prescribed  by  that  Act 
Tbe  Circuit  Court  held  that  the  contract  waa 
withiu  tbe  prohibition  of  the  statute,  and  ren- 
dered Judgment  accordingly  (86  Fed.  Rep. 
808);  and  tbe  single  question  presented  for  our 
determination  is  whether  it  erred  in  that  con- 
clusion. 

The  first  section  describes  the  act  forbidden, 
and  is  in  these  words: 

**Be  it  enacted  by  the  Senate  and  Bouse  of 
Bepresentatites  of  the  United  States  of  America 
in  Congress  assembHed,  That  from  and  after  the 
passage  of  this  Act  it  shall  be  unlawful  for  any 
person,  company,  partnership  or  corporation, 
in  any  manner  whatsoever,  to  prepay  the  trans- 
portation, or  in  any  way  assut  or  encourage 
the  importation  or  migration  of  any  alien  or 
aliens,  any  foreigner  or  foreigners,  into  the 
United  States,  its  territories  or  the  District  of 
Columbia,  under  contract  or  agreement,  parol 
or  special,  express  or  implied,  made  previous 
to  the  importation  or  migration  of  such  alien 
or  aliens,  foreigner  or  foreigners,  to  perform 
labor  or  service  of  any  kind  in  tbe  United 
States,  its  territories  or  the  District  of  Colum- 
bia." 

It  must  be  conceded  that  the  act  of  tbe  cor- 
poration is  within  the  letter  of  this  section,  for 
the  relation  of  rector  to  his  church  is  one  of 
service,  and  implies  labor  on  tbe  one  side  with 
compensation  on  the  other.  Not  only  are  the 
general  words  "labor"  and  "service"  both 
used,  but  also,  as  it  were  to  guard  against  any 
narrow  interpretation  and  emphasize  a  breadth 
of  meaning,  to  them  is  added  "of  any  kind;" 
and  further,  as  noticed  by  the  Circuit  Judge 
in  bis  opinion,  the  fifth  section,  which  makes 
specific  exceptions,  among  them  professional 
actors,  artists,  lecturers,  smgers  and  domestic 
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servants^  strengtbeDS  the  idea  that  every  other 
kiod  of  labor  and  service  was  iDtended  to  be 
reached  by  the  first  section.  While  there  is 
mat  fonre  in  this  reasoning,  we  cannot  think 
Congress  intended  to  denounce  with  penalties 
a  transaction  like  that  in  the  present  case.  It 
is  a  familiar  rule  that  a  thing  may  be  within 
the  letter  of  the  statute  and  yet  not  within  the 
statute,  becaiise  not  within  its  spirit,  nor  within 
the  intention  of  its  makers.  This  has  been 
often  asserted,  and  the  reports  are  full  of  cases 
illustrating  its  application.  This  is  not  the 
substitution  of  the  will  of  the  judge  for  that  of 
the  legislator,  for  frequently  words  of  general 
meaning  are  used  in  a  statute,  words  broad 
enough  to  include  an  act  in  question,  and  yet 
a  consideration  of  the  whole  le^lation,  or  of 
the  circumstances  surrounding  its  enactment, 
or  of  the  absurd  result  which  follow  from 
eivingsuch  broad  meaning  to  the  words,  makes 
ft  unreasonable  to  balieve  that  the  legislator 
intended  to  include  the  particular  act  As 
said  in  Plowden,  205:  "From  which  cases  it 
appears  that  the  sages  of  the  law  heretofore 
bnve  construed  'statutes  quite  contrary  to  the 
letter  in  some  appearance,  and  those  statutes 
which  comprehend  all  things  in  the  letter  they 
have  expounded  to  extend  to  but  some  things, 
and  those  which  generally  prohibit  all  people 
from  doing  such  an  act  they  have  interpreted 
to  permit  some  people  to  do  it;  and  those  which 
include  every  person  in  the  letter  they  have 
adjudged  to  reach  to  some  persons  only,  which 
expositions  have  always  been  founded  upon 
the  int<»i7  of  the  Legislature,  which  they  have 
collected  sometimes  by  considering  the  cause 
and  necessity  of  makme  the  Act,  sometimes 
by  comparing  one  part  ofthe  Act  with  another, 
and  sometimes  by  foreign  circumstances." 

In  Margate  P&r  Co.  v.  Hannam,  8  Bam.  & 
Aid.  266,  (7.  i;  Abbott  quotes  from  Lord  Coke 
as  fo?^W8:  *'  Acts  of  rarliament  are  to  be  so 
construed  at  no  man  that  is  jnnocent  or  free 
from  injurr  or  wrong  be,  by  a  literal  construc- 
tion, punisned  or  endangered."  In  the  case  of 
the  State  v.  CZark,  29  N.  J.  L.  96,  99,  it 
appeared  that  ao  Act  had  been  passed  making 
it  a  misdemeanor  to  willfully  break  down  a 
fence  in  the  possession  of  another  person. 
Clark  was  indicted  under  that  statute.  The 
defense  was  that  the  act  of  breaking  down  the 
fence,  though  willful,  was  in  the  exercise  of  a 
legal  right  to  go  upon  his  own  lands.  The 
trial  court  rejected  the  testimony  offered  to 
sustain  the  defense,  and  the  Supreme  Court 
held  that  this  ruling  was  error.  In  its  opinion 
the  court  used  this  language:  "The  Act  of 
1855,  in  terms,  makes  the  willfol  opening, 
brenking  down  or  injuring  of  any  fences  m- 
longing  to  or  in  the  possession  of  any  other 
person  a  misdemeanor.  In  what  sense  is  the 
term  willful  used?  In  common  parlance,  will- 
ful is  used  in  the  sense  of  intentional  as 
distinguished  from  accidental  or  involuntary. 
Whatever  one  does  intentionally  he  does  will- 
fully. Is  it  used  in  that  sense  in  this  Act? 
Did  the  Legislature  intend  to  make  the  inten- 
tional openlnff  of  a  fence  for  the  purpose  of 
going  upon  the  land  of  another  indictable  if 
done  W  permission  or  for  a  lawful  purpose? 
.  •  .  We  cannot  suppose  such  to  have  been 
tbe  actual  intent  To  adopt  such  a  construc- 
tion would  put  a  stop  to  the  ordinary  business 
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of  life.    Tbe  language  of  the  Act,  if  ooosimcd 
literally,  evidently  leads  to  an  absurd  result. 
If  a  literal  construction  of  the  words  of  a 
statute  be  absurd,  the  Act  must  be  ao  con- 
strued as  to  avoid  the  absurdity.    Tbe  court 
must  restrain  the  words.    The  object  designed 
to  be  reached  by  the  Act  must  limit  and  con- 
trol the  literal  import  of  the  terms  and  phrases 
emploved."    In  United  8tate$  ▼.  Kirbm,  74  U. 
S.  7  Wall  482,  486  [19:  278,  280],  tbe  defend- 
ants were  indicted  for  the  violation  of  an  Act 
of  Congress  providing  "that  if  any  person 
shall  knowingly  and  willfully  obstruct  or  re- 
tard the  passase  of  the  mail,  or  of  any  driver 
or  carrier,  or  oi  any  horse  or  carriage  carrying 
the  same,  he  shall  upon  conviction  for  every 
such  ofi'eDse  pay  a  fine  not  exceeding  one  hun- 
dred dollars.^'    The  specific  charge  was  that 
the  defendants  knowingly  and  wiDfully  re- 
tarded the  passage  of  one  Farris,  a  carrier  of 
the  mail,  while  engaged  in  tbe  performance  of 
his  duty,  and  also  in  like  manner  retarded  the 
steamboat  General  Buell,  at  that  time  engaged 
in  carrying  the  mail.    To  this  indictment  the 
defendants  pleaded  specially  that  Farris  had 
been  indicted  for  muraer  by  a  court  of  compe* 
tent  authority  in  Kentucky;  that  a  bench  war- 
rant had  been  issued  and  placed  in  the  handa     jmm 
of  the  defendant  Eirby,  the  sheriff  of  the     ' 
coiinty,  commanding  him  to  arrest  Farris  and 
bring  him  before  the  court  to  answer  to  the 
indictment;  and  that  in  obedience  to  this  war- 
rant, he  and  the  other  defendants,  aa  hia  PO«eL 
entered  upon  the  steamboat  Gkneral  Buell  and 
arrested  Farris,  and  used  only  such  force  as 
was  necessary  to  accomplish  that  arrest    The 
question  as  to  the  suffidency  of  this  plea  was 
certified  to  this  court,  and  it  was  held  that  the 
arrest  of  Farris  upon  the  vrarrant  from  ths 
stste  court  was  not  an  obstruction  of  the  mailp 
or  the  retarding  of  the  passage  of  a  carrier  of 
the  mail,  within  the  meaning  of  the  Act.    in 
its  opinion  the  court  nys:    ''AD  laws  ahoold 
receive  a  sensible  construction.    Qeneral  terms 
should  be  so  limited  in  their  application  as  nol 
to  lead  to  injustice,  oppression,  or  an  absord 
consequence.    It  will  always  therefore  be  pre- 
sumed that  the  Legislature  intended  exceptions 
to  its  language  which  would  avoid  results  of 
this  character.    The  reason  of  tbe  law  in  such 
cases  should  prevail  over  its  letter.    The  coa- 
mon  sense  of   man  approves  the  Judgmenl 
mentioned  by  Puffendorf,  that  the  Bolosniaa 
law  which  enacted  '  that  whoever  drew  blood 
in  the  streets  should  be  punished  with  tbe 
utmost  severity,'  did  not  extend  to  tbe  surgeon 
who  opened  the  vein  of  a  person  that  fefl 
down  in  the  street  in  a  fit    The  same  coin- 
mon  sense  accepts  the  ruling,  cited  by  Plow- 
den,  that  the  statute  of  1st  Inward  IL,  whldi 
enacts  that  a  prisoner  who  breaks  prison  shall 
be  guilty  of  felony,  does  not  extend  to  a  pris- 
oner who  breaks  out  when  the  prison  is  on  fire, 
'  for  he  is  not  to  be  hanged  because  he  would 
not  stay  to  be  burnt.'    And  we  think  that  a 
like  common  sense  will  sanction  the  ruling  we 
make,  that  the  Act  of  ConmsB  which  pun- 
ishes the  obstruction  or  retarding  of  the  paasags 
of  the  mail,  or  of  its  carrier,  does  not  apply  to 
H  case  uf  temporary  detention  of  the  maO 
'^used  by  the  arrest  of  the  carrier  upon  aa 
indictment  for  murder."    The  following  cases 
may  also  be  cited:    Ilenrff  v.  TiUon,   l7  Vt 
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479;  A^ate  v.    Wardtixnv,  80  Vt.  746;    Ex 

rie  iUis,  11  CaJ.  222;  Ingraham  ▼.  Speed, 
Miss.  410;  Jackson  ▼.  CoUine,  8  Cow.  89; 
Ptode  T.  Utiea  Itu.  Co.  15  Johns.  858;  Burch 

.,     ▼.  Ah«6fir.v,  10  N.  Y.  374;  People    v.  New 

'J  r<»f*,  96  N.  Y.  554,  558;  People  ▼.  Laconibe, 
90  N.  T.  43. 49;  Chesapeake  dk  0.  CancU  Co. 
▼.  BatUmore  db  0.  R.  Co.  4  Gill  &  J.  152; 
OyMd  ▼.  Breed,  12  Mass.  525,  680;  Wilbur  v. 
Chine,  18  Pick.  284;  Gates  v.  Ft>«<  iVa<.  Bank 
^  Montgomery,  100  U.  8.  289  [25:  580].      • 

Amon^  other  things  which  may  be  consid- 
ered in  determining  the  intent  of  the  Legisla- 
ture is  the  title  of  the  Act  We  do  not  mean 
that  it  may  be  used  to  add  to  or  take  from  the 
body  of  the  statute,  {Hadden  v.  Barney,  72  U. 
&  8  Wall.  107  [18:  618,1)  but  it  may  help  to 
interpret  its  meaning.  In  the  case  of  United 
States  V.  FUher,  6  U.  S.  2  Cranch,  858,  886 
[2:  S0i818]  Chief  Justice  Marshall  said:  "On 
the  influence  which  the  title  ought  to  have  in 
construing  the  enacting  clauses  much  has  been 
said;  and  yet  it  is  not  easy  to  discern  the  point 
of  difference  between  the  opposing  counsel  in 
this  respect.  Neither  party  contends  that  the 
title  of  an  Act  can  control  plain  words  in  the 
body  of  tiM3  statute;  and  neither  denies  that, 
taken  with  other  parts,  it  may  assist  in  remov- 
ing ambiguities.  Where  the  intent  is  plain, 
Dothing  is  left  to  construction.  Where  the 
mind  labors  to  discover  the  design  of  the  Leg- 
islature, it  seizes  everything  from  which  aid 
can  be  derived;  and  in  such  case  the  title  claims 
a  degree  of  notice,  and  will  have  its  due  share 
of  consideration."  And  in  the  case  of  United 
iyata  t.  Palmer,  16  U.  S.  8  Wheat.  610,  681 
[4:  471,477],  the  same  judge  applied  the  doc- 
trine ia  Uiis  way:  "The  words  of  the  section 
are  in  terms  of  unlimited  extent.  The  words 
'any  person  or  persons'  are  broad  enough  to 
comprehend  every  human  being.  But  general 
words  must  not  only  be  limited  to  cases  with- 
in the  Jurisdiction  of  the  titate,  but  also  to 
those  objects  to  which  the  Le^lature  intended 
to  apply  them.  Did  the  Lefi;islature  intend  to 
apply  these  words  to  the  suojects  of  a  foreign 
power,  who  in  a  foreign  ship  may  commit 
murder  or  robbery  on  the  high  seas?  The  tiUe 
of  an  Act  cannot  control  its  words,  but  may 
fumiah  some  aid  in  showing  what  was  in  the 
miiid  of  the  Legislature.  The  title  of  this  Act 
»,  'An  Act  for  the  Punishment  of  Certain 
Crimes  against  the  United  States.'  It  would 
leem  that  offenses  against  the  United  States, 
not  offenaes  against  the  human  race,  were  the 

_,    crimes  which  the  Legislature  intended  by  this 

"i    kw  to  punish." 

It  wfll  be  seen  that  words  as  seneral  as  those 
oaed  in  the  first  section  of  this  Act  were  by 
that  de<asion  limited,  and  the.  intent  of  Con- 
gress with  respect  to  the  Act  was  gathered 
partially,  at  least,  from  its  title.  Now,  the 
title  of  this  Act  i&  *'An  Act  to  Prohibit  the 
Importation  and  Migration  of  Foreigners  and 
Aliens  under  Contract  or  Agreement  to  Per- 
form Labor  in  the  United  States,  its  Territories 
and  the  District  of  Columbia."  Obviously  the 
tbonght  expressed  in  this  reaches  only  to  the 
^ork  of  the  manual  laborer,  as  distinffuished 
from  that  of  the  professional  man.  l^o  one 
teading  such  a  title  would  suppose  that  Con- 
gress bad  in  its  mind  any  purpose  of  staying 
we  coming  intA  this  country  of  minis»i»rp  of  the 
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gospel,  or,  indeed,  of  any  class  whose  toil  it  that 
of  the  brain.  The  common  understanding  of 
the  terms  labor  and  laborers  does  not  include 
preaching  and  preachers;  and  it  is  to  be  as- 
sumed that  words  and  phrases  are  used  in  their 
ordinary  meaning.  So  whatever  of  light  is 
thrown  upon  the  statute  by  the  language  of 
the  title  indicates  an  exclusion  from  its  penal 
provisions  of  all  contracts  for  the  employment 
of  ministers,  rectors  and  pastors. 

Again,  another  guide  to  the  meaning  of  a 
statute  is  found  in  the  evil  which  it  is  designed 
to  remedy;  and  for  this  the  court  properly 
looks  at  contemporaneous  events,  the  situation 
as  it  existed,  and  as  it  was  pressed  upon  the 
attention  of  the  legislative  body.  United 
States  V.  Union  Pac,  R,  Co,  91  U.  S.  72,  79 
[23:  224,228].  The  situation  which  called  for 
this  statute  was  briefly  but  fully  stated  by  Mr, 
Justice  Brown  when,  as  district  judge,  he  de- 
cided the  case  of  United  States  v.  Craig,  ^ 
Fed.  Rep.  795,  798:  "The  motives  and  his- 
tory of  the  Act  are  matters  of  common  knowl- 
edge. It  had  become  the  practice  for  large 
capitalists  in  this  country  to  contract  with 
their  agents  abroad  for  the  shipment  of  great 
numbers  of  an  ignorant  and  servile  class  of 
foreign  laborers,  under  contracts,  by  which  tho 
employer  agreed,  upon  the  one  hand,  to  pre- 
pay their  passage,  while,  upon  the  other  hand, 
the  laborers  agreed  to  work  after  their  arrival 
for  a  certain  time  at  a  low  rate  of  wages.  The 
effect  of  this  was  to  break  down  the  labor 
market,  and  to  reduce  other  laborers  engaged 
in  like  occupations  to  the  level  of  the  agisted 
immigrant.  The  evil  finallv  became  so  fla- 
grant that  an  appeal  was  made  to  Congress  for 
relief  by  the  passage  of  the  Act  in  question, 
the  design  of  which  was  to  raise  the  standard 
of  foreign  immigrants,  and  to  discountenance 
the  migration  of  those  who  had  not  sufficient 
means  in  their  own  hands,  or  those  of  their 
friends,  to  pay  their  passaee." 

It  appears,  also,  from  tihe  petitions,  and  io 
the  testimony  presented  before  the  committees 
of  Coneress,  that  it  was  this  cheap  unskilled 
labor  which  was  making  the  trouble,  and  the 
influx  of  which  Congress  sought  to  prevent. 
It  was  never  suggested  that  we  had  in  this 
country  a  surplus  of  brain  toilers,  and,  least  of 
all,  that  the  market  for  the  services  of  Chris- 
tian ministers  was  depressed  by  foreign  com- 
petition. Those  were  matters  to  which  the  at- 
tention of  Consress,  or  of  the  people,  was  not 
directed.  So  far,  then,  as  the  evil  which  was 
sought  to  remedied  interprets  the  statute,  it 
also  guides  to  an  exclusion  of  this  contract 
from  the  penalties  of  Uie  Act.        •' 

A  singular  circumstance,  throwing  light  upon 
the  intent  of  Congress,  is  found  in  this  extract 
from  the  report  of  the  Senate  Committee  on 
Education  and  Labor,  recommending  the  pas- 
sage of  the  bill:  **The  general  facts  and  con- 
siderations which  induce  the  committee  to  re- 
commend the  passage  of  this  bill  are  set  forth 
in  the  report  of  the  Committee  of  the  House. 
The  committee  report  the  bill  back  without 
amendment,  although  there  are  certain  features 
thereof  which  might  well  be  changed  or  modi- 
fled,  in  the  hope  that  the  bill  may  not  fail  of 
passaee  d uring  the  present  session .  Especially 
would  the  committee  have  otherwise  recom- 
mended amendments,  substituting  for  the  ez- 
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pressioo,  'labor  and  seirice/  whenever  it  oc- 
curs in  ihe  body  of  the  bill,  the  words  'manual 
labor*  or  'manual  service/ as  sufficiently  broad 
to  accomplish  the  purposes  of  the  bill,  and 
that  such  amendments  would  remove  objec- 
tions which  a  sharp  and  perhaps  unfriendly 
criticism  may  urge  to  the  proposed  legislation. 
The  committee,  however,  believing  that  the 
bill  in  its  present  form  will  be  construed  as  in- 
evading  only  those  labor  or  service  is  manual 
in  character,  and  being  very  desirous  that  the 
bill  become  a  law  before  the  adjournment, 
have  reported  the  bill  without  change." 
(6059,  Congrefision^l  Record,  48th  Congress.) 
And  referring  back  to  the  report  of  the  Com- 
mittee of  the  House,  there  appears  this  lan- 
guage: "It  seeks  to  restrain  and  prohibit  the 
ttie  immigration  or  importation  of  laborers 
who  would  have  never  seen  our  shores  but  for 
the  inducements  and  allurements  of  men  whose 
only  object  is  to  obtain  labor  at  the  lowest  pos- 
sible rate,  regardless  of  the  social  and  material 
well-being  of  our  own  citizens  and  regardless 
of  the  evn  consequences  which  result  to  Am- 
erican laborers  from  such  immigration.  This 
class  of  immigrants  care  nothing  about  our 
instUutions,  and  in  many  instances  never  even 
heard  of  them;  they  are  men  whose  passage  is 
paicr  by  the  imp<irters;  they  come  here  under 
contract  to  labor  for  a  certam  number  of  years; 
they  are  ignorance  of  our  social  condition,  and 
that  they  may  remain  so  they  are  isolated  and 
prevented  from  coming  into  contact  with  Ameri- 
cans. They  are  generally  from  the  lowest 
social  stratum,  and  live  upon  the  coarsest  food 
and  in  hovels  of  a  character  before  unknown 
to  American  workmen.  They,  as  a  rule,  do 
not  become  citizens,  and  are  certainly  not  a 
desirable  acquisition  to  the  body  politic  The 
inevitaMe  tendency  of  their  presence  among 
us  is  to  degrade  American  labor,  and  to  reduce 
it  to  the  level  of  the  imported  pauper  labor." 
(Page  6859,  Congressional  Record,  48th  Con- 
gress.) 

We  find,  therefore,  that  the  title  of  the  Act, 
the  evil  which  was  intended  to  be  remedied, 
the  circumstances  surrounding  the  appeal  to 
Congress,  the  reports  of  the  committee  of  each 
house,  all  concur  in  affirming  that  the  intent 
of  Congress  was  .simply  to  stay  the  influx  of 
tkis  cheap  unskilled  labor. 

But  beyond  all  these  matters  no  purpose  of 
action  against  religion  can  be  imputed  to  any 
leoidatian.  State  or  Nation,  because  this  is  a 
religious  people.  This  is  historically  true. 
Frum  the  discovery  of  this  continent  to  the 
present  hour  there  is  a  single  voice  making 
this  affirmation.  The  commission  to  Chris- 
topher Columbus,  prior  to  his  sail  westward, 
ia  from  "  Ferdinand  and  Isabella,  by  the 
gnce  of  Qod,  King  and  Queen  of  Castile," 
ate.,  and  recites  that  "it  is  hoped  that  by 
God's  assistance  some  of  the  continents  and 
Islands  in  the  ocean  will  be  discovered,'  etc. 
The  flntt  colonial  grant,  that  made  to  Sir  Wal- 
ter Raleigh  in  1584,  was  from  "Elizabeth. 
by  the  grace  of  God.  of  England,  Fraunce  and 
Ireland,  queene,  defender  of  the  faith,"  etc.; 
and  Uie  grant  authorizing  him  to  enact  statutes 
for  the  government  of  the  proposed  colony 
TCovided  that  "they  be  not  against  the  true 
Christian  faith  nowe  professed  in  the  Churdi 
of  England."    The  flrst  charter  of  Virginia, 


planted  by  King  Jamea  L  In  1(X)6,  after  recit- 
mg  the  application  of  certain  parties  for  a 
charter,  commenced  the  grant  in  these  words: 
"We,  greatly  commending,  and  gracioiuly  ac- 
cepting of,  their  Desires  for  the  Furtberanoe  of 
so  noble  a  Work,  which  may,  by  the  Provi- 
dence of  Almighty  €k>d.  hereafter  tend  to  the 
Glory  of  his  Divine  Majesty,  in  propagating  of 
Christian  Religion  to  such  People,  as  yet  Uva 
in  Darkness  and  miserable  Ignomnoe  of  the 
true  Knowledge  and  Worship  of  Ood.  and 
ma^  in  time  bring  the  Infidels  and  Savages, 
livmg  in  those  parts,  to  human  Civility,  and 
to  a  settled  and  quiet  Government;  DO,  t>v 
these  our  Letters  Patents,  graciously  accept  of. 
and  agree  to,  their  humble  and  well  intended 
Desires." 

Language  of  similar  import  may  be  found 
in  the  subsequent  charters  of  that  colony,  from 
the  9ame  King,  in  1609  and  1611;  and  tbesama 
is  true  of  the  various  charters  granted  to  the 
other  colonies.  In  language  more  or  le^ 
emphatic  is  the  establishment  of  the  Cbristiau 
religion  declared  to  be  one  of  the  purpoaea  of 
the  grant.  The  celebrated  compact  made  by 
the  Pilgrims  in  the  Mayflower,  1690,  rcdiea: 
'^Having  undertaken  for  the  Glory  of  God, 
and  Advancement  of  the  Christian  Faith,  and 
the  Honour  of  our  King  and  Country,  a  Voy- 
age to  plant  the  first  Colony  in  the  northers 
Parts  of  Virginia;  Do  by  these  Preaenta,  sol- 
emnly and  mutually,  In  the  Presence  of  Ood 
and  one  another,  covenant  and  com  bine  our- 
selves together  into  a  civil  Body  Politick,  for 
our  better  Ordering  and  Preservatioii,  ani 
Furtherance  of  the  Ends  aforesaid." 

The  fundamental  orders  of  ConnecUcat,  an- 
dcr  which  a  provisional  government  was  insti- 
tuted in  1638-1689,  commence  with  this  dedsr- 
ation:  "Forasmuch  as  it  hath  pleased  the  AB- 
mighty  €k>d  by  the  wise  disposition  of  his 
diuyne  pruidence  ao  to  Order  and  dispose  d 
things  that  we  the  Inhabitants  and  Reaidciits 
of  Windsor,  Hartford  and  Wetbersfleki  art  [M 
now  cohabiting  and  dwelling  in  and  vppos 
the  River  of  Conectecotte  and  the  Landa  tnece- 
unto  adioyneing;  And  well  knowing  wbefe  a 
people  are  gathered  togather  the  word  of  Ood 
requires  that  to  mayntayne  the  peace  and  vnioQ 
of  such  a  people  there  should  be  an  ordoly 
and  decent  Gouerment  establish^  according 
to  Gkxl,  to  order  and  dispose  of  the  affayrrs  of 
the  people  at  all  seasons  as  occation  shall  re^ 
quire;  cioe  therefore  assotiate  and  oonioyne  our 
selues  to  be  aa  one  Publike  Stnte  or  Comoo- 
welth;  and  doe,  for  our  selues  and  our  Succes* 
sors  and  such  as  shall  be  adioyned  to  vs  att 
any  tyme  hereafter,  enter  into  Combinati<M 
and  Cionfederation  togather,  tonuyntayne  and 
presearue  the  liberty  and  purity  of  the  gospel! 
of  our  Lord  Jesus  w<^  we  now  prfeese,  as  alss 
the  disci  ply  ne  of  the  Churches,  w^  accord  ins 
to  the  truth  of  the  said  gospell  is  now  practised 
amongst  vs." 

In  tne  charter  of  privileges  eranted  by  Wil- 
liam Pcnn  to  the  province  of  Pennsvtvania.  in 
1701,  it  is  recited:  "Because  no  People  can 
be  truly  happy,  though  under  the  greatest  En- 

Ioyment  of  Civil  Liberties,  if  abridgr«i  of  tlie 
freedom  of  their  Consciences,  as  to  ilieir  Reii 
gouB  Profession  and  Wori^liip;  And  Almirtity 
od  being  the  only  Lord  of  Cnnstcience,  Fktbcr 
of  Lights  and  Spirits;  and  the  Author  aa  wel! 
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18  Obfect  of  an  diTine  Knowledge,  Faltb  and 
Worship,  who  onlv  doth  enlighten  the  Minds, 
ind  perniade  and  convince  the  Underotand- 
iDgs  of  People,  I  do  hereby  grant  and  declare," 
etc 

Coming  nearer  to  the  present  time,  the  Dec- 
kntion  of  Independence  recognizes  the  pres- 
ence of  the  Divine  in  human  affairs  in  these 
woids:  "We  hold  these  truths  to  be  self  evi- 
dent,  that  all  men  are  created  equal,  that  thej 
lie  endowed  by  their  Creator  with  certain 
unalieoable  Rights,  that  among  these  are  Life, 
•  liberty,  and  the  pursuit  of  Happiness."  **We, 
therefore,  the  Kepreseotatives  of  the  United 
Btatei  of  America,  in  Creneral  CoDgress,  As- 
sembled, appealing  to  the  Supreme  Judge  of 
the  world  for  the  rectitude  of  our  intenuons, 
do,  io  the  Name  and  by  Authority  of  the  good 
People  of  these  Colonies,  solemnly  publish  and 
declare,"  etc;  "And  for  the  support  of  this 
Declaration,  with  a  firm  reliance  on  the  Pro- 
tectioD  of  Divine  Providence,  we  mutually 
*^J  pledge  to  each  other  our  Uvea,  our  Fortunes, 
•od  our  sacied  Honor." 

If  we  examine  the  constitutions  of  the  var- 
ious states  we  find  in  them  a  constant  recogni* 
tioo  of  religiooB  obligations.  Every  consti- 
tution of  every  one  of  the  forty-four  states 
cootains  language  which  either  directly  or  by 
dear  implication  recognizes  a  profouna  rever- 
eoce  for  religion  and  an  assumption  that  its 
faifloenoe  in  tSi  human  affairs  is  essential  to  the 
well  being  of  the  community.  This  recogni- 
tioD  may  he  in  the  preamble,  such  as  is  found 
to  the  constitution  of  Illinois.  1870:  '*We,  the 
people  of  the  State  of  Illinois,  grateful  to 
Almighty  Qod  for  the  dvil,  political,  and  re- 
Ugknis  liberty  which  He  hath  so  long  permitted 
08  to  enjoy,  and  looking  to  him  for  a  blessing 
upon  our  endeavors  to  secure  and  transmit  the 
tame  unimpaired  to  succeeding  generations," 
etc 

^t  may  be  only  in  the  familiar  requisition 
that  all  officers  snail  take  an  oath  closing  with 
the  declaration  "  so  help  me  God."  It  may  be 
to  cUuaes  like  that  of  the  Constitution  of  Indi- 
soa,  1816.  article  XI.,  section  4:  **  The  man- 
ner of  administering  an  oath  or  affirmation 
ibsQ  be  such  as  is  most  consistent  with  the 
ooosdence  of  the  deponent,  and  shall  be  es- 
teemed the  most  solemn  appeal  to  God."  Or 
to  proTisioDS  such  as  are  found  in  Articles  86 
ind  87  of  the  Declaration  of  Rights  of  the 
Constitution  of  Maryland,  1867:  "That  as  it 
is  the  duty  of  every  man  to  worship  €kxi  in 
such  manner  as  he  thinks  most  acceptable  to 
Him,  all  persons  are  equally  entitled  to  protec- 
tioD  in  their  religious  liberty;  wherefore,  no 
person  ought,  by  any  law,  to  be  molested  in 
his  person  or  estate  on  account  of  his  religious 
persuasion  or  profession,  or  for  his  religious 
practice,  unless,  under  the  color  of  religion,  he 
sbftll  disturb  the  good  order,  peace,  or  safety 
of  the  State,-  or  shall  infringe  the  laws  of 
aiorslity,  or  injure  others  in  their  natural,  civil 
or  religions  rights;  nor  ought  any  person  to 
be  compelled  to  frequent  or  maintain  or  con- 
tribnte,  noless  on  contract,  to  maintain  any 
place  of  worship,  or  any  ministry;  nor  shall 
^]  my  person,  otherwise  competent,  be  deemed 
tocompeteot  as  a  witness,  or  juror,  on  account 
^  his  religious  belief:  Prondbd,  He  believes 
n  the  existence  of  God,  and  that,  under  His 
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dispensation,  such  person  will  be  held  morally 
accountable  for  his  acts,  and  be  rewarded  or 
punished  therefor,  either  in  this  world  or  the 
world  to  come.  That  no  religious  test  ought 
ever  to  be  required  as  a  qua^cation  for  any 
office  of  profit  or  trust  in  tnis  State,  other  than 
a  declaration  of  belief  in  the  existence  of  God; 
nor  shall  the  Legislature  pr^Knibe  any  other 
oath  of  office  than  the  oath  prescribed  by  this 
constitution."  Or  like  that  in  articles  2  and  8, 
of  Part  1st,  of  the  Constitution  of  Massachu- 
setts, 1780:  "It  is  the  right  as  well  as  the 
duty  of  all  men  in  society  publicly  and  at 
stated  seasons,  to  worship  the  Supreme  Being, 
the  great  Creator  and  Preserver  of  the  universe; 
.  .  .  As  the  happiness  of  a  people  and  the 
good  order  and  preservation  of  dvil  govern- 
ment essentially  depend  upon  piety,  liligion, 
and  morality,  and  as  these  cannot  begenmlly 
diffused  throufl:h  a  community  but  by  the 
institution  of  the  public  worship  of  God  and 
of  public  instructions  in  piety,  idiffion  and 
morality:  Therefore,  to  promote  thrar  happi- 
ness and  to  secure  the  good  order  and  preserv- 
ation of  their  government,  the  people  of  thia 
commonwealth  have  a  right  to  invest  their 
Legislature  with  power  to  authorize  and  require 
and  the  Legislature  shiUl,  from  time  to  time, 
authorize  and  require,  the  several  towns,  par- 
ishes, precincts,  and  other  bodies-politic  or  re- 
ligious societies  to  make  suitable  provision,  at 
their  own  expense,  for  the  institution  of  the 
public  worship  of  God  and  for  the  support  and 
maintenance  of  public  Protestant  teachers  of 
piety,  religion,  and  morality  in  all  cases  where 
such  provision  shall  not  be  made  voluntarily." 
Or  as  in  sections  6  and  14  of  article  7,  of  the 
Constitution  of  Mississippi,  1882:  *'No  person 
who  denies  the  being  of  a  God,  or  a  future 
state  of  rewards  and  punishments,  shall  hold 
any  office  in  the  dvil  department  of  this  State. 
.  .  .  Religion,  morality,  and  knowledge  being 
necessary  to  good  government,  the  preservation 
of  liberty,  and  me  happiness  of  mankind, 
schools,  and  the  means  of  education,  shall  for- 
ever be  encouraged  in  this  State."  Or  by 
Artide  22  of  the  Constitution  of  Delaware, 
1776,  which  required  all  officers,  besides  an 
oath  of  allegiance,  to  make  and  subscribe  the 
following  declaration:  "  I,  -A.  B.,  do  profess 
faith  in  God  the  Father,  and  in  Jesus  Christ 
His  only  Son,  and  in  the  Holy  Ghost,  one  €k>d, 
blessed  for  evermore;  and  I  do  acknowledge 
the  Holy  Scriptures  of  the  Old  and  New  Tes- 
tament to  be  given  b;^  divine  inspiration." 

Even  the  Constitution  of  the  United  States,* 
which  is  supposed  to  have  little  touch  upon 
the  private  life  of  the  individual,  contains  in 
Xhe  Ist  Amendment  a  declaration  common  to 
the  constitutions  of  all  the  States,  as  follows: 
'*  Congress  shall  make  no  law  respecting  an 
establishment  of  religion,  or  prohibiting  the 
free  exercise  thereof,"  etc.  And  also  provides 
in  article  1,  section  7  (a  provision  common  to 
many  constitutions),  that  the  Executive  shall 
have  ten  days  (Sundays  excepted)  within  which 
to  determine  whether  he  wiU  approve  or  veto 
abiU. 

There  is  no  dissonance  in  these  declarations. 
There  is  a  universal  language  pervading  them 
all,  having  one  meaning;  they  affirm  and  reaf- 
firm that  this  is  a  religious  nation.  These  are 
not  individual  sayings,  declarations  of  private 
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persons;  they  are  organic  utterances;  they 
speak  the  Yoioe  of  the  entire  people.  While 
hecause  of  a  general  recognition  of  this  truth 
the  question  has  seldom  been  presented  to  the 
courts,  yet  we  find  that  in  Updegraph  ▼.  Com, 
11  Scrg.  &  R.  894,  400,  it  was  decided  that, 
"Christianity,  general  Christianity,  is,  and 
always  has  been,  a  part  of  the  common  law  of 
Pennsylvania;  .  .  .  not  Christianity  with  nn 
established  church,  and  tithes,  and  spiritual 
courts;  but  Christianity  with  liberty  of  con- 
science  to  all  men."  And  in  People  y.  Rug- 
gUa,  8  Johns.  290. 294,  fi95,  Chancellor  Kent,  ihe 
great  commentator  on  American  law,  speaking 
as  Chief  Justice  of  the  Supreme  Court  (S 
New  York,  said:  '*The  people  of  this  State, 
in  common  with  the  people  of  this  country, 
profess  the  general  doctnnes  of  Christianity, 
as  the  rule  of  their  faith  and  practice;  and  to 
scandalize  the  author  of  these  doctrines  Is  not 
only,  in  a  religious  point  of  yiew,  extremely 
impious,  but  even  in  respect  to  the  obligations 
due  to  society,  is  a  gross  yiolaiion  of  decency 
.  and  good  order.  .  .  .  The  free,  equal,  and 
undisturbed  enjoyment  of  religious  opinion, 
whatever  it  may  be,  and  free  and  decent  dis- 
[471]  cussions  on  any  religious  subject,  is  granted 
and  secured;  but  to  revile,  with  malicious  and 
blasphemous  contempt,  the  religion  professed 
by  almost  the  whole  community,  is  an  abuse 
of  that  right.  Nor  are  we  bound,  by  any  ex- 
pressions in  the  Constitution,  as  some  have 
strangely  supposed,  either  not  to  punish  at  all, 
or  to  punish  indiscriminately,  the  like  attacks 
upon  the  religion  of  Mahomet  or  of  the  Grand 
Lisima;  and  tor  this  plain  reason,  that  the  case 
assumes  that  we  are  a  Christian  people,  and 
the  morality  of  the  country  is  deeply  ingrafted 
upon  Christianity,  and  not  upon  the  doctrines 
or  worship  of  those  impostors."  And  in  the 
famous  case  of  Vidal  v.  Girard,  48  U.  S.  2 
How.  127,  198  [11:205,2841,  this  court,  while 
sustaining  the  will  of  Mr.  Girard.  with  its  pro> 
vision  for  the  creation  of  a  college  into  which 
no  minister  should  be  permitted  to  enter,  ob- 
served: "  It  is  also  said,  and  truly,  that  the 
Christian  religion  is  a  part  of  the  common  law 
of  Pennsylvania." 

If  we  pass  beyond  these  matters  tea  view  of 
American  life  as  expressed  by  its  laws,  its  busi- 
ness, its  customs  and  its  society,  we  find  every- 
where a  clear  recognition  of  the  same  truth. 
Among  other  matters  note  the  following:  The 
form  of  oath  universally  prevailing,  concludinir 
with  an  appeal  to  the  Almighty;  the  custom  of 
opening  sessions  of  all  deliberative  bodies  and 
most  oonventions  with  prayer;  the  prefatory 
words  of  all  wills,  "  In  the  name  of  God, 
amen;"  the  laws  respecting  the  observance  of 
the  Sabbath;  with  the  general  cessation  of  all 
secular  business,  and  the  closing  of  courts, 
Legislatures,  and  other  similar  public  assem- 
blies on  that  da^;  the  churches  and  church  or- 
ganizations which  abound  in  every  city,  town, 
and  hamlet;  the  multitude  of  charitable  or- 
ganizations existing  everywhere  under  Chris- 
nan  auspices;  the  gigantic  missionary  associa- 
tions, with  j^neral  support,  and  aiming  to  es- 
tablish Christian  missions  in  every  quarter  of 
the  globe.  These,  and  many  other  matters 
which  might  be  noticed,  add  a  volume  of  un- 
official declarations  to  the  mass  of  organic  ut- 
terances that  this  is  a  Christian  nation.    In 
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the  face  of  all  these,  shall  it  be  believed  that  a 
Congress  of  the  United  States  intended  lo 
make  it  a  misdemeanor  for  a  church  of  this 
country  to  contract  for  the  services  of  a  Chm- 
tian  minister  residing  in  another  nation? 

Suppose  in  the  Congress  that  passed  this 
Act  some  member  had  offered  a  bill  which  ia 
terms  declared  that,  if  any  Roman  Catholic 
church  in  this  country  should  contract  with 
Cardinal  Manning  to  come  to  this  country  and 
enter  into  its  service  as  pastor  and  priest;  or 
any  Epi&rcopal  church  should  enter  into  a  like 
contract  with  Canon  Farrar;  or  any  Baptist 
church  should  make  similar  arrangements 
with  Rev.  Mr.  Spur^eon;  or  an^  Jewish  syna- 
gogue with  some  eminent  Rabbi,  such  contract 
should  be  adjudged  unlawful  and  void,  and 
the  church  making  it  be  subject  to  proeecii- 
tion  and  punishment,  can  it  be  believed  that 
it  would  have  received  a  minute  of  approving 
thought  or  a  single  vote?  Tet  it  is  contended 
that  such  was  in  effect  the  meaning  of  this 
statute.  The  construction  invoked  cannot  be 
accepted  as  correct  It  is  a  case  where  there 
was  presented  a  definite  evil,  in  view  of 
which  the  Legislature  used  general  terms  with 
the  purpose  of  reaching  all  phases  of  that  eviU 
and  thereafter,  unexpectedly,  it  is  developed 
that  the  general  language  thus  employed  is 
broad  enough  to  reach  cases  and  acts  which 
the  whole  history  and  life  of  the  country  aflkm 
could  not  have  been  intentionally  legislated 
agaiDst.  It  is  the  duty  of  the  courts,  under 
those  circumstances,  to  say  that  however  broad 
the  language  of  the  statute  may  be,  the  act,  al- 
though within  the  letter,  is  not  within  the  in- 
tention of  the  Legislature,  and  therefore  can- 
not be  within  the  statute. 

The  judgment  toiU  be  rentned,  and  ike  earn 
remanded  for  further  proceedings  in 
with  tJiii  opinion. 


Ex  parte: 

THOMAS  HENRY  COOPER.  Owner 
Claimant  of  the  Schooner  W.  P.  Saw- 

WABD. 

(See  8.  a  Beporter's  ed.  4tl-51SL> 


Juriediction  ef  District  Court  of  A 
of  prohibition^offlee  tf  the  writ — when  writ 
will  be  issued— admiraltif  jurisdiction  ef 
District  Court  of  Alaska  for  offense  ofHU- 
ing seals— Treaiv—politicai  questumw  tiajfef 
judgment — jprMsbition  before  judgment- 
decrees  of  district  courts — wh$n  jurisdiction 
appears  on  the  record — review  hg  this  couri^ 
questions  considered, 

L  Under  the  Act  of  Oongicas  of  Maj  IT,  1884,  pr»- 
vldiD^  a  oivil  government  for  \Hwlra.  the  Dto- 
trlct  Court  for  said  dtotriot  acquired  all  the  ad- 

As  to  construction  and  operatkm  of  treaties,  tea 
w^t  to  United  States  v.  The  Amistad,  10: 888. 

As  to  high  seas,  meaning  o/,  see  aoU  to  Unilei 
States  V.  Wiltberger,  5: 87. 

As  towhat  places  the  iurisdietion  qf  odnMraltv  * 
confined,  see  note  to  Allen  v.  Newberry,  18: 110. 

As  to  jurisdiction  of  state  and  United  States  onmrW 
as  to  territory  and  ofenses;  ebb  and  flow  of  tide:  m 

i4t  r.& 
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miraltj  jurisdiction  within  the  District  of  Alaska 
belonging  to  district  courts  of  the  United  States. 

1  Wtiere  the  District  Court  of  Alaska  acts  as  a 
District  Court  of  the  United  States,  this  court 
has  power  to  issue  the  writ  of  prohibition  to  that 
court  in  a  proper  case. 

IL  The  writ  of  prohibition  provided  for  by  Rev. 
Stat.  1 688,  is  the  common  law  writ:  its  office  is  to 
prevent  an  unlawful  assumption  of  jurisdiction, 
and  not  to  oorreot  mere  errors  and  irreernlarities. 

1  Wliere  the  case  has  gone  to  sentence  and  the 
want  of  jurisdiction  does  not  appear  upon  the 
Uuce  of  the  prooeedings.  the  granting  of  the  writ 
of  inohibition  is  not  obligatory  upon  the  court, 
tod  the  party  applying  may  be  precluded  by  ac- 
quiescence from  obtaming  it. 

fi.  TfaeDistriot  Court  of  Alaska  has  jurisdiction  in 
admiralty*  to  forfeit  vessels  for  violation  of 
fiev.  Stat.  1 1966«  by  the  killing  of  seals  on  any  of 
the  navigable  waters  within  the  dominion  of  the 
United  States  acquired  by  the  Treaty  with  Russia 
'ofMaichaO,l86f7. 

1  A  Treaty  is  a  law  of  the  land,  whenever  Its  pro- 
,  visions  prescribe  a  rule  by  which  the  r*^hts  of 
the  private  citizen  or  subject  may  be  determined. 
T.  Hie  court  cannot  decide  whether  the  govern- 
ment is  right  or  wrong,  or  review  the  action  of 
the  political  departments,  upon  political  ques- 
tions. 

I  Where  an  appllcatioci  is  made  to  stay  the  en- 
forcement of  a  decree  three  years  after  Its  ren- 
dition, and  after  an  appeal  therefrom,  the  court 
is  not  constiHined  to  Intervene  by  writ  of  pro- 
UbltJon«  unless  upon  an  Irresistible  case  and 
adequate  reason  shown  for  the  delay;  particu- 
larly not  where  such  intervention  involves  the 
determinaticn  of  public  questions,  action  In  ref- 
erence to  which  is  appropriately  confided  to 
other  departments  than  the  judicial. 

I.  fiefore  judgment  the  court  above  can  examine 
on  prohibition,  not  simply  the  process  and  plead- 
ings in  the  record,  but  the  facts  in  evidence,  but 
after  judgment  the  record  proper  only  should 
be  kx>ked  Into,  and  not  the  evidencet  except  in 
extraordinary  cases. 

Ml  United  States  district  courts  sitting  in  admi- 
ralty are  oonrts  of  saperior  jurisdiction  and 
erery  intendment  Is  made  in  favor  of  their  de- 
crees, so  that  where  it  appears  that  the  court  has 
jnrisdiction  of  the  subject-matter,  and  that  the 
defendant  was  duly  served  with  process  or  vol- 
untarily appeared  and  made  defense,  the  decree 
IB  not  open  to  attack  collaterally* 

IL  Where  the  libel  avers  that  the  olf  ense'was  com- 
mitted in  the  waters  over  which  the  United 
8tUes  has  Jurisdiction,  and  upon  the  ftuse  of  the 
libel  the  court  bad  jurisdiction  of  the  forfeiture 
and  of  the  olfenso,  and  the  court  found  the  com- 
mision  of  the  offense  within  the  jurisdiction 
itated  in  the  Ubel,  jurisdiction  of  the  case  ap- 
pears on  the  face  of  the  record. 

II  The  District  Court  of  Alaska  Is  not  alone  a 
District  Court  of  the  United  States,  and  a  District 
Ooort  exercising  Circuit  Court  powers;  it  is  also 
1  ooort  of  general  law  and  equity  jurisdiction, 
and  this  court  may  review  its  final  judgments 
or  decrees  as  In  cases  of  the  same  kind  from 
other  courts. 

n>  Appeal  lay  to  this  court  from  the  decree  in 
this  case,  and  the  Act  of  February  16, 1875,  ap- 


plies, and  the  District  Court  having  found  the 
facts,  this  court  is  limited,  on  appeal,  in  the  con- 
sideration of  the  ease,  to  the  questions  of  law 
presented  on  the  record. 

[No.  6.  Original.] 
Argued   Nov,  9,  10,  1891.    Decided  Feb.  99, 

1899. 

PETITION  for  a  writ  of  prohibition,  to  the 
District  Court  of  the  United  States  for  the 
District  of  Alaska,  to  restrain  the  enforce- 
ment of  a  sentence  of  forfeiture  and  con- 
demnation entered  in  that  court  September  19, 
1887,  on  a  libel  filed  by  the  United  States 
against  the  schooner  W.  P.  Say  ward,  upon 
the  ground  that  that  court  was  without  juris- 
diction in  the  premises.  The  Say  ward,  a 
British  vessel,  was  seized  by  a  revenue  vessel 
of  the  United  States  and  forcibly  carried  iuto 
the  port  of  Sitka,  and  libeled  in  said  district 
court  and  by  said  court  condemned  for  having 
killed  fur  seals,  within  the  limits  of  the  waters 
of  Alaska  Territory.  Writ  of  prohibition  de- 
nied. 
See  same  case,  188  U.  S.  404  (84:  998). 

Statement  by  Mr.  Ghief  Justice  Fuller : 
This  is  an  application  for  a  writ  of  prohi- 
bition to  the  District  Court  of  the  United 
States  for  the  District  of  Alaska  to  restrain 
the  enforcement  of  a  sentence  of  forfeiture 
and  condemnation  entered  in  that  court,  Sep- 
tember 19,  1887,  on  a  libel  by  the  United 
States  against  the  schooner  W.  P.  Sayward, 
upon  the  ground  that  that  court  was  without* 
jurisdiction  in  the  premises.  The  petitioner. 
Cooper,  is  the  owner  of  the  vessel,  and  with 
his  petition  a  suggestion  was  presented  by  Sir 
John  Thompson,  E.  C.  M.  G.,  Her  Britannic 
Majesty's  Attorney-General  of  Canada,  with 
the  knowledge  and  approval  of  the  Imperial 
government  of  Great  Britain,  requesting  the 
aid  of  the  court  for  the  claimant,  a  subject  of 
Her  Britannic  Majesty. 

The  motion  for  leave  to  file  the  Application 
was  made  on  the  twelfth  of  January,  1891, 
and  leave  was  granted  on  the  second  d&y  of 
February.  The  application  having  accord- 
ingly been  filed,  a  rule  was  issued  against  the 
judge  of  the  District  Court  of  Alas&  to  show 
cause  why  the  writ  should  not  go.  The  peti- 
tion is  set  out  in  extemo  in  Be  Cooper,  188  U. 
S.  404  [84:  998].  The  maUi  averments  are 
that  the  schooner  W.  P.  Say  ward,  a  British 
vessel,  while  lawfully  sailing  upon  the  high 
seas  in  latitude  44°  48'  north  and  longitude 
167'*  51'  west,  and  fifty-nine  miles  from  any 
land  whatsoever,  was  forcibly  seized  by  an 
armed  revenue  vessel  of  the  United  States  and 
forciblv  carried  into  the  port  of  Sitka,  and 
there  forcibly  detained  and  delivered  to  tbe 
United  States  marshal,  and  by  tbe  attorney 
for  the  United  States  ot  the  District  of  Alaska 
libeled  in  the  District  Court,  and  by  said  court 
condemned  for  having  killed  fur  seal  at  the 
place  of  seizure.    It  was  further  averred  that 
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toerfnUma  and e(ira/tir(MHeHon, see  notes  to  United 
States  V.  Bevans,  4: 401.  and  to  The  Thomas  Jeffer- 
•0D.«:a6B.  , 

'^  to  eonekuHfenem  of  judgmenU  in  admlraUy; 
■ken  aay  be  re-€xam(ned^  see  noU  to  Williams  v. 
.AiiDio7d,8:aB2. 

^tto  what  ipuiiionM  the  United  8UUe$  Supreme 

tis  u.  & 


Court  wHa  review  on  writ  of  error:  MU  of  eaxeptione, 
see  note  to  Parks  v.  Turner,  18: 883. 

That  the  Supreme  Court  wiU  not  review  the  di8~ 
eretUmary  act4on  ixf  (Jto  court  Oeioir,  see  note  to  Bar- 
row V.  HUl,  14:  48. 

Az  to  jurisdiction  of  the  United  States  district 
eourts^  see  note  to  Glass  v.  The  Betsejr,  1: 485. 
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the  decree  of  forfeiture  was  made  and  entered 
September  19, 1887;  that  the  petidoner,  having 
been  admitted  as  the  actual  owner  of  the  saia 
schooner  as  claimant,  appealed  to  this  court 
April  26,  1888,  and  docketed  said  appeal  here 
October  80,  1888,  but  dismissed  the  same, 
(Januaiy  13,  1891,)  because  advised  that  an 
appeal  would  not  lie,  and  that  the  decree  was 
and  is  a  nullity;  and  that  all  the  matters  of 
fact  alleged  in  the  petition,  save  those  of  which 
this  court  takes  Judicial  notice,  appear  by  the 
record  and  proceedings  of  the  District  Court; 
and  it  was  claimed  in  argument  that  the  peti- 
tioner, having  referred  to  the  original  record 
and  proceedings  of  the  district  court,  was  enti- 
tled to  have  the  same  read  and  considered  as 
part  of  his  case  in  this  court,  and  he  accord- 
ingly filed  a  complete  and  authenticated  tran- 
script of  the  entire  proceedings  in  the  district 
court,  as  he  alleged. 

A  return  was  made  in  due  course  by  John 
8.  Bugbee,  Judge  of  the  court  in  question, 
stating  that  he  was  not  such  Judge  at  the  time 
the  decree  was  entered,  but  was  appointed 
and  qualified  on  Deceml)er  7,  1889,  and  he 
thereupon  sets  forth  "the  final  record  of  the 
cause  in  which  said  decree  of  forfeiture  was 
made  and  entered,  as  prepared  under  section 
750  of  the  Revised  Statutes  of  the  United  States 
from  the  files,  minutes,  and  Journal  of  said 
District  Court  of  the  United  States,  District 
{4761      of  Alaska."  as  follows: 

Tbe  libel  dated  and  filed  September  18, 1887: 

"  The  libel  of  information  of  M.  D.  Ball, 
attorney  of  the  United  States  for  the  District 
of  Alaska,  who  prosecutes  on  behalf  of  tbe 
said  United  States,  in  the  name  and  on  behalf 
of  tbe  said  United  States,  alleges  and  informs 
as  follows,  to  wit: 

**  That  L.  G.  Shepard,  an  officer  in  the  rev- 
enue marine  service  of  the  United  States,  duly 
commissioned  by  the  President  of  tbe  Unitea 
States,  in  command  of  the  United  States  rev- 
enue cuttet  Rush,  and  on  special  duty  in  the 
waters  of  the  District  of  Alaska,  heretofore,  to 
wit,  on  the  9th  dav  of  Julv,  A.  D.  1887,  within 
the  limits  of  AlasKa  Territory  and  in  the  wa- 
ters (hereof,  and  within  tbe  civil  and  Judicial 
district  of  Alaska,  to  wit,  Within  the  waters  of 
that  portion  of  Behrin^  Sea  belonging  to  the 
United  States  and  said  district,  on  waters  nav- 
igable from  tbe  sea  bv  vessels  of  ten  or  more 
tons  burden,  seized  the  schooner  W.  P.  Say- 
ward,  of  Victoria,  B.  C,  her  tackle,  apparel, 
boats,  cargo,  and  furniture,  being  the  property 
of  some  person  or  persons  unknown  to  said 
attorney. 

"The  property  is  more  particularly  de8cril)ed 
as  follows,  to  wit:  Schooner  W.  P.  Say  ward, 
of  Victoria,  B.  C.  of  69  and  ^  tons  burden, 
as  per  register,  standing  and  running  rigging, 
sails,  chronometer,  and  nautical  instruments 
clock,  lamps,  carpenter's  tools,  books,  2 
anchors,  casks,  cooking  and  table  utensils,  pro- 
visions, and  477  fur-seal  skins,  and  all  other 
property  found  upon  or  appurtenant  to  said 
schooner. 

"  That  L.  G.  Shepard  was  then  and  there 
duly  commissioned  and  authorized  by  the 
proper  department  of  the  United  States  to  make 
•aia  seizure. 

'*  That  all  stid  property  was  then  and  there 


seized  as  forfeited  to  the  United  States  for  the 
following  causes: 

**  That  the  said  vessel  and  her  captain,  oA- 
cers,  and  crew  were  then  and  there  foond 


gaged  in  killing  fur  seals  within  the  limits  d 
Alaska  Territory,  and  in  the  said  waters  there- 
of, in  violation  of  section  1956  of  the  Revised 
Statutes  of  the  United  States;  that  all  the  said 

Property,  after  being  seized  as  aforesaid,  was 
rought  into  the  port  of  Sitka,  in  said  diiAricC 
and  turned  over  to  the  United  States  marshal 
of  this  district,  with  the  exception  of  tbe  477 
fur  seal  skins,  which  latter  were  brcHight  into 
the  port  of  Oonalaska,  in  said  Territorv,  and 
delivered  into  the  keeping  of  Isaac  Anaenon, 
a  deputy  United  States  marshal  of  this  district, 
and  all  of  said  property  is  now  within  tbe  ^ 
dicial  district  of  Alaska.  United  States  of 
America;  and  said  M.  D.  Ball,  attorney  as 
aforesaid,  further  informs  and  alleges  that  oa 
the  9th  day  of  July,  A.  D.  1887,  Geo.  R  Ferry 
and  certain  other  persons  whose  names  are  to 
the  said  United  States  attorney  unknown,  who 
were  then  and  there  engaged  on  board  of  said 
schooner  W.  P.  Sayward  as  seamen  and  seal 
hunters,  did,  under  tbe  directions  and  by  ths 
authority  of  Geo.  R  Ferry,  then  and  there 
master  of  said  schooner,  engage  in  killioff  and 
did  kill,  in  tbe  Territory  and  district  of  Alaska 
and  in  the  waters  thereof,  thirty  fur  seal,  ia 
violation  of  section  1956  of  the  Revised  Stat- 
utes of  tbe  United  States  in  such  cases 
and  provided. 

"  That  the  said  477  fur  seal  skins  and 
goods  so  seized  on  board  the  schooner  W.  P. 
Sayward  constituted  the  cargo  of  said  schooocr 
at  the  time  of  the  killing  of  said  fur  seals  and 
at  tbe  time  of  said  seizure. 

*'  And  said  attorney  saith  that  all  and  singu- 
lar the  premises  were  and  are  true,  and  withia 
the  admiralty  and  maritime  Jurisdiction  of  tbe 
United  States  and  of  this  honorable  court, 
and  that  by  reason  thereof  and  by  force  of  ths 
statutes  in  such  cases  made  and  provided,  the 
aforementioned  schooner,  being  a  vessel  of 
59.79  tons  burden,  and  her  said  apparel,  tackle, 
boats,  cargo,  and  furniture  became  and  are  for- 
feited to  the  use  of  the  United  Sutes. 

"  Wherefore,  the  said  attomev  pravs  thai 
the  usual  process  and  monition  ox  th&s  honora- 
ble court  issue  in  this  behalf  againat  said 
schooner  and  all  said  hereinbefore  described 
property  to  enforce  the  forfeiture  thereof,  and 
requiring  notice  to  be  given  to  all  persons  to 
appear  and  show  cause  on  the  return  day  of 
said  process  why  said  forfeiture  should  not  bs 
decreed,  and  that  after  due  proceedings  are  had 
all  said  property  be  adjudged,  decreed,  and 
condemned  as  forfeited  to  the  use  of  the  United 
States,  and  for  such  other  relief  as  may  bs 
proper  in  the  premises." 

The  monition  dated  September  IB,  1887,  and 
returned  and  filed  September  19, 18^;  and  ths 
return. 

Order  of  court  of  September  15, 1887,  grant* 
ing  leave  to  tbe  proctor  for  daimaota  to  file 
claim  of  master  for  owner  and  tbe  claim;  also 
order  granting  leave  to  proctor  for  claimants 
to  file  a  demurrer  to  the  libel;  and  the  demurrer. 

Order  of  court  overruling  the  demurrer  oa 
the  same  day  and  leave  granted  to  file  answer; 
'  and  the  answer: 
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"  And  now  comes  George  R  Ferry,  master, 
•i  tforesaid,  and  for  answer  to  the  libel  of  in- 
formation lUed  herein,  sajs: 

^  1st  He  admits  that  L.  G.  Shepard  was  an 
effloer  of  the  United  8tates  reyenue  marine  serv- 
ice.  duly  commissioned,  and  that  he  was,  at 
the  time  the  property  proceeded  aeainst  herein 
was  seized,  in  command  of  the  United  States 
revenue  cotter  Rush  and  on  official  duty  at  the 
time  the  said  seizure  was  made,  and  was  then 
and  there  duly  commissioned  and  authorized 
bj  the  proper  department  of  the  United  States 
to  make  said  seizure,  hut  denies  that  said  seiz- 
ure was  made  within  the  waters  of  Alaska 
Territory  or  within  the  dyil.and  Judicial  dis- 
trict of  Alaska  or  in  anjp'  portion  of  Behring 
Sea  belonging  to  the  United  States,  or  upon 
any  other  waters  belonging  to  Ubellants  naviga- 
tle  from  the  sea  by  vessels  of  ten  tons  or  over. 

"2nd.  Denies  said  yessel.  her  captain,  offl- 
eers,  and  crew,  were  then  and  there  found  en- 

Siged  in  killing  fur  seals  within  the  limits  of 
laska  Territory,  or  in  the  waters  thereof,  or 
that  they  were  then  and  there  violating  any 
law  of  the  United  States. 

*'8rd.  Denies  that  on  the  ninth  day  of  July. 
A  D.  1887,  any  other  person  or  persons  did 
then  and  there,  under  the  direction  and  au- 
thority of  the  said  €korge  R.  Ferry,  or  any 
other  person,  or  at  all,  kill  any  fur  seal  within 
'  the  District  of  Alaska,  or  in  the  waters  thereof. 

"4th.  Denies  that  the  property  proceeded 
against  in  this  cause,  or  any  portion  thereof, 
ever  became  forfeited  to  the  United  States; 
wherefore  the  said  claimant  prays  that  the  libel 
of  hiformation  filed  hereic  may  be  dismissed, 
and  for  any  other  Just  and  equitable  relief  as 
to  this  court  may  seem  meet  and  proper." 

September  19,  1887,  leaye  granted  proctor 

(or  owners  to  file  a  waiyer  of  the  pubUcation 

and  posting  of  the  notice  of  the  libel  and  seiz- 

i^i    are  of  the  property  granted,  and  waiver  filed 

the  same  day: 

"And  now  cornea  W.  Clark,  Esq.,  proctor 
for  the  owners  of  the  above  named  schooner, 
as  ^>pear8  by  their  claim  filed  herein,  and  on 
bdialf  of  said  owners,  and  being  authorized 
thereto,  waiyea  said  owners'  right  to  publica- 
tbn  and  iNMtiDg  of  the  notice  of  the  libel  and 
•eisoie  of  the  properUr  being  proceeded  against 
ia  thii  cause,  and  wmves  also  time  of  hearing, 
and  announoea  himself  ready  to  proceed  to 
trisL" 

Becoid  entry  of  September  19, 1887: 

"This  cause  haying  been  tried  and  submit- 
ted, the  court  from  the  evidence,  finds  the 
idlowinfffacts  and  conclusions  of  law: 

"  1st  That  on  the  9th  day  of  July,  1887, 
and  theretofore,  the  master  and  crew  of  Uie 
defendant  vessel  were  engaged  fn  killing  and 
did  kill  fnr  seals  in  that  portion  of  Behring 
Sea  ceded  by  Russia  to  the  United  States  by 
the  Treaty  of  March,  1867,  and  within  the 
waters  of  Alaska,  in  violation  of  section  1966 
of  the  Revised  Statutes  of  the  United  States, 
and  that  the  promiscuous  shooting  of  fur  bear- 
ing animals  in  the  waters  adjacent  to  the  islands 
of  M.  Paul  and  St  George  and  in  that  portion 
Of  Behring  Sea  east  of  198d  degree  of  west 
longitude  has  a  tendency  to  frighten  and  pre- 
VMt  the  aaid  animals  from  going  upon  these 
«Md8,  as  they  haye  been  accustomed  to  in 
<kepsst 


"  2d.  That  on  the  said  9th  day  of  July,  1887, 
said  yessel,  her  furniture,  apparel,  tackle,  car- 
go, and  477  fur  seal  skins  were  seized  in  said 
waters  by  the  commanding  officer  of  the. 
United  States  revenue  cutter  Rush,  then  and 
there  engaged  in  the  reyenue  marine  service  of 
the  United  Stotes. 

"8d.  That  said  commanding  officer  was 
duly  commissioned  by  the  President  of  the 
United  States,  and  made  such  seizure  under 
the  direction  and  by  the  authority  of  the  Treas- 
ury Department  of  the  United  States. 

"4th.  That  said  property  so  seized  was  de- 
liyered  by  uaid  commanding  officer  of  said 
cutter  to  the  United  States  marshal  of  the  Di»> 
trict  of  Alaska,  and  is  now  within  the  Juris*     [480] 
diction  of  the  court 

**As  conclusions  of  law,  fhm  court  finds  that 
the  plaintiff  is  entitled  to  a  decree  of  forfeiture 
against  said  yessel,  her  tackle,  apparel,  fumi- 
ture,  cargo  and  the  said  477  fur  seal  skins." 

Motion  in  arrest  of  decree,  filed  September 
19,  1887: 

"At  this  time  comes  W.  Clark,  proctor  for 
claimants,  and  moyes  the  court  to  arrest  the 
decreee  of  forfeiture  in  the  said  cause  for  the 
following  reasons,  to  wit: 

"1st  That  the  libel  of  information  herein 
does  not  state  facts  sufficient  in  law  to  enable 
the  United  States  to  have  and  maintain  this  ac- 
tion for  the  forfeiture  of  the  property  seized 
herein. 

"2d.  That  the  evidence  produced  on  the  part 
of  the  United  States  in  this  cause  is  not  sufQ- 
dent  upon  which  to  base  a  decree  of  forfeiture. 

"8d.  That  from  the  evidence  product  on 
the  part  of  the  United  States  it  appears  that 
this  court  has  no  Jurisdiction  over  the  subject- 
matter  of  this  cause. 

"4th .  That  the  Act  of  Ck>nffre8s  under  which 
the  seizure  herein  was  made  u  contrary  to  the 
spirit  of  international  law  and  ultra  vires,  in 
that  it  purports  to  give  the  United  States  Juris- 
diction over  a  portion  of  the  high  seas  more 
than  three  marine  leagues  from  its  shores,  and 
purports  to  establish  an  international  bound- 
ary line  in  mid-ocean  with  no  definite  terminal 
points  and  impossible  to  determine  by  absolute 
measurement  or  clearly  define  by  marks.  * 

"Therefore  claimants  pray  thai  said  decree 
may  be  forever  arrested  and  this  cause  dis- 
missed." 

Order  denying  mption,  and  decree  of  Sep- 
tember 19, 1887: 

"The  marshal  having  returned  on  the  mo- 
nition issued  to  him  in  the  above  entitled  ac- 
tion that  in  obedience  thereto  he  had  attached 
the  said  schooner  W.  P.  Say  ward,  her  tackle, 
apparel,  boats,  cargo,  and  furniture,  and  proc- 
tor for  claimants,  on  behalf  of  said  owners, 
haying  waived  said  owners'  right  to  publica- 
tion and  postinff  of  the  notice  of  the  libel  and 
seizure,  and  aJjBO  time  of  hearing,  and  has 
giyen  due  notice  to  all  persons  claiming  the 
same  to  appear  before  this  court  on  the  19th 
day  of  Sept,  1887,  at  11  o'clock  a.  m.,  at  the 
District  of  Alaska,  United  States  of  America, 
then  and  there  to  interpose  their  claims  and  [481] 
make  their  allegations  in  that  behalf,  and  Geo. 
R.  Ferry,  the  captain  of  said  vessel,  having, 
heretofore  filed  a  claim  to  all  of  aaid  property 
on  behalf  of  J.  D.  Warren  and  Andrew  Laing, 
of  Victoria,  B.  C,  and  no  other  persons  having 
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appeared  and  do  other  claims  or  allegatioDS 
baviDg  been  made  or  filed  by  any  other  person 
or  persons*  and  the  usual  proclamation  having 
been  made,  and  said  cause  havini?  been  heard 
this  day  by  consent  of  parties,  on  the  pleadings 
and  proofs,  M.  D.  Ball,  Esq.,  U.  S.  Dist.  Attv., 
by  A.  E.  Delaney,  Esq.,  of  counsel  in  that  be- 
half .appearing  as  advocate  for  said  libellant, 
and  W.  Clark,  Esq.,  as  advocate  for  said 
claimants,  and  said  cause  having  been  submit- 
ted to  the  court  for  decision,  and  due  delibera- 
tion being  had  in  the  premises,  and  the  court 
having  filed  his  findings  and  conclusions  of 
law  hetein,  it  is  now  thereupon  ordered,  sen- 
tenced, and  decreed  as  follows: 

*'lst.  That  all  persons  whosoever,  other  than 
said  claimants  be,  and  they  are  hereby,  de- 
creed in  contumacy  and  default 

*'2d.  That  said  schooner  W.  P.  Sayward. 
her  tackle,  apparel,  boats,  and  furniture,  and 
her  cargo  of  477  fur  seal  skins,  now  in  the 
custody  of  the  deputy  U.  8.  marshal  at  Oon- 
alaska.  and  all  property  found  upon  or  appur- 
tenant to  said  schooner  be,  and  the  same  are 
hereby,  condemned  as  forfeited  to  the  use  of 
the  United  States. 

*'8d.  That  unless  an  appeal  be  taken  to  this 
decree  within  the  time  limited  and  prescribed 
by  law  and  the  niles  of  court,  the  usual  writ  of 
venditioni  exponas  will  be  issued  to  the  mar- 
shal, commanding  him  to  sell  all  the  said  prop- 
erty and  bring  the  proceeds  unto  this  court,  to 
be  distributed  according  to  law.  Costs  to  be 
taxed  and  are  award^  against  said  claim- 
ants." 

Motion  for  a  stay  of  proceedings  dated  Octo- 
ber 8,  1887,  and  filed  and  overruled  December 
9,.  1887;  motion  for  a  stay  of  three  months  con- 
sidered and  overruled  same  day;  motion  for 
leave  to  appeal  filed  and  granted  same  day; 
motion  to  renew  leave  to  appeal  made  ana 
overruled  April  14.  18^,  but  subsequently 
granted  April  16.  April  19,  1888,  motion  for 
leave  to  file  stipulation  and  consent  that  vessel 
be  thereupon  discharged,  and  order  to  that  ef- 
fect upon  stipulation  filed  and  approved,  as 
follows: 

"Whereas  a  libel  of  information  was  filed  in 
the  within  cause  on  the  18th  day  of  Septem- 
ber, 1887,  in:  the  above  court,  by  the  honorable 
M.  Ball,  U.  8.  district  attorney  for  the  District 
of  Alaska,  against  the  schooner  W.  P.  Say- 
ward,  her  tackle,  apparel,  furniture,  and  car- 
go, for  the  reasons  and  causes  in  said  libel 
mentioned  and  set  forth;  and  whereas  a  decree 
of  forfeiture  was  on  the  19th  day  of  Septem- 
ber, 1887,  rendered  against  the  said  vessel,  her 
tackle,  apparel,  furniture  and  cargo,  and 
against  Thomas  Henry  Cooper,  of  San  Fran- 
cisco, intervening  as  the  sole  and  only  claim- 
ant to  said  vessel,  tackle,  apparel,  furniture 
and  cargo;  and  whereas  the  said  vessel,  tackle, 
apparel,  furniture,  and  cargo,  are  now  in  the 
custody  of  the  U.  S.  marshal  for  the  said  Dis- 
trict of  Alaska  under  process  issued  from  this 
court,  and  in  pursuance  of  the  prayer  of  the 
said  libel;  ana  whereas  the  value  of  the  said 
vessel,  her  tackle,  apparel,  furniture,  and  car- 
go, has  been  appraised  at  $7,289.50,  as  appears 
63  the  report  of  the  appraisers  duly  appointed 
and  sworn  by  this  court,  and  on  file  oerein, 
and  whereas  the  said  Cooper,  claimant  as 
ftforesaid,  is  desirous  of,  and  purposes  appeal- 
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ing  from  the  said  decree  of  this 
court. 

"Now.  therefore,  we  the  nnderrigned,  the 
stipulators,  submitting  ourselves  to  the  juris- 
diction of  this  court,  do  aclmowledge  ounehrea 
to  be  bound  unto  the  United  States  of  Americm, 
the  said  claiipant.  Thomas  Henry  Cooper,  as 
principal,  and  BaOey  Gatzert  and  Jacob  Fnrtb 
as  sureties.  Jointly  and  severally,  in  the  sum  of 
17,289.50,  Uwful  monev  of  the  United  States, 
hereby  consenting  and  agreeing  ihat  s  sum- 
mary decree  mav  be  rendered  against  us,  mad 
each  of  us,  for  the  above  apprai^  valoe,  with 
interest  thereon  from  this  date,  and  that  execu- 
tion mav  thereon  jssue  against  our  goods,  chat- 
tels, and  lands  for  the  payment  thereof  or  any 
mrt  thereof  which  shall  be  ordered  or  decreed: 
Upon  condition,  nevertheless,  that  if  the  un- 
dersigned stipulators  shall  prosecute  their  said 
appeal  without  unnecessary  delay,  and  abide 
by  any  final  decree  that  may  be  rendered  by 
the  Supreme  Court  of  the  United  States  of  r^ 
America,  to  which  this  cause  may  be  a{^>ealed . 
and  in  the  event  of  the  said  decree  of  this  hon- 
orable court  being  aflSrmed  by  such  court  of 
appellate  jurisdiction,  then  if  said  stipulators 
pav  the  amount  named  in  this  stipulatioo  into 
this  court  this  stipulation  to  be  vcml,  otberwiaa 
to  remain  in  full  force  and  virtue." 

Bend  for  costs  on  appeal  filed  and  mamytA^ 
and  April  27, 1888,  leave  granted  to  ue  afH- 
davit  on  appeal,  and  app^  to  the  Supieme 
Court  of  the  United  States  granted,  ana  affi- 
davit of  James  Douglas  Warren,  as  amit  for 
the  claimant,  and  petition  for  appeal  mad,  and 
appeal  allowed. 

July  18, 1888,  record  amended  so  as  to  sub- 
stitute the  name  of  Cooper  as  owner  for  tbal 
of  Warren. 

The  return  of  the  district  judge  thos  con- 
cludes: 

''Respondent  farther  says  that  he  Is  in  re- 
ceipt of  an  uncertified  copy  of  the  dleuijsial  of 
the  appeal  taken  to  the  Supreme  Oooit  front 
said  decree  of  condemnation. 

* 'Further  answering,  respondent  aajs  that  be 
is  advised  that  in  determining  his  power  and 
duty  to  enforce  said  decree  as  ju^e  of  said 
District  Court  of  the  United  States,  Dislrict  of 
Alaska,  he  is  limited  to  and  concluded  bj  an 
examination  of  the  fluid  record  of  the  admiral- 
ty proceeding  in  which  such  decree  was  en- 
tered, as  set  out  above  in  accordance  with  se^ 
Uon  750  of  the  Revised  Statutes  of  the  United 
States.  And  he  is  further  advised  that  this 
court,  in  considering  whether  a  writ  should 
issue  against  him  to  prohibit  him  from  enforce 
ing  said  decree,  is  in  like  manner  1imit»)  to 
and  concluded  by  said  record  as  above  dis- 
closed. Respondent  respectfully  submita  tliat 
upon  such  record  the  District  Court  of  the 
United  States,  District  of  Alaska,  had  full  ju- 
risdiction to  make  and  enter  the  decree;  and 
that  it  is  the  duty  of  this  respondent  to  enforce 
such  decree  upon  receiving  the  mandate  from 
the  Supreme  Court  issued  in  due  course  upon 
the  dismissal  of  the  appeal.  Because  of  this 
record  respondent  is  advised  that  all  other 
facts  stetea  in  the  petition  accompanying  the 
rule  to  show  cause  served  upon  this  respoodenl 
are  irrelevant  and  incompetent,  and  need  not 
be  answered  by  him. 

''Respondent  respectfully  submita  to  the 
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coosideratioo  of  the  court  whether  upon  the 
foTpgoing  allegations  of  this  return  the  writ  of 
prohibition  should  issue  against  him." 

It  is  contended  by  the  petitioner's  counsel 
that  the  return  is  on  its  face  improper  and 
iosufflcient:  Fint,  because  the  respondent 
was  bound,  if  be  submitted  "  anything  dis- 
closed by  the  flies,  loumal  and  minutes  of  his 
court  for  the  consideration  of  this  court,"  to 
submit  eyervthing.  Second,  because  the  rec- 
ord returned  by  respondent,  as  prepared  under 
lection  750  Revised  Statutes,  is  not  authenti- 
cated "in  any  manner  known  to  the  law  and 
cannot  be  noticed  by  the  court"  Third,  be- 
caose  the  respondent  had  "  no  right  to  decide 
for  himself  without  allowing  this  court  the  op- 
portunity to  examine  the  correctness  of  his 
decision,  as  matter  of  law,  that  any  facts  stated 
fai  a  petition  accompanying  a  rule  to  show 
CMise,  issuing  out  ol^  this  court  and  served 
upon  said  Judge,  are  'irreleyant  and  incompe- 
tent' "  FauHh^  because  the  record  is  on  its 
(ace  incomplete,  since  it  shows  a  motion  in 
sirest  of  Judgment  filed  and  overruled,  and  the 
evidence  on  file  was  properly  a  part  of  said 
motion.  Fifth,  because  the  record  set  out  in 
file  letura  '^does  not  show  jurisdiction  in  the 
IXMcX  Court  to  make  and  enter  a  decree  of 
forfeiture  against  the  W.  P.  Say  ward,  but  does 
ibow  that  said  court  had  no  Jurisdiction  to 
make  and  enter  said  decree." 


JfeMTi.  Joseph  H.  Choate  and  Cal- 
daren  Carlldie*  for  petitioner: 

The  power  of  this  court  to  grant  the  writ  of 
pndiibitk>n  cannot  be  questioned. 

United  Statee  ▼.  Pttere,  8  U.  S.  8  Dall.  121 
a:  586);  22^  OMjMr,  188  U.  S.  404,  414(84:908, 

The  reviewing  court  must  have  equal  infer- 
amtloo  with  the  court  reviewed  so  far  as  that 
iifonnfttioii  abeds  Ught  upon  the  question  of 
jQiisdictioD* 

WaMwm  v.  PhiUipe,  2  Met  296,  208; 
BmUh  V.  Lan^,  Cas.  t  Hard.  817;  Camden 
7.Hme,  4  T.  R  897;  Ladbroke  v.  Orickett,  2 
T.  K  MO;  FuU  T.  Butehim,  Cowp.  422;  Pax- 
tern  J.  Knight,  1  Burr.  814;  Buggin  v.  Bennet,  4 
Biiir.2086. 

The  couii  wiU  examine  the  entire  proceed- 
kigs  and  pass  upon  all  questions  going  to  the 
Joriidiction  of  the  court  below,  upon  which 
thst  court  did  or  could  pass. 

Jeneew.  Owen,  6  Dow.  &  L.  680;  Mareden  v. 
WmOe,  8  SI.  &  Bl.  605-701;  Thompeon  v. 
Ingkam,  14  Q.  B.  718;  Bex  v.  'Broom,  12  Mod. 
lUiBlston  v.Boee,  L.  R.  4  Ol  B.  6;  Hunt  v. 
Nertk  Staffordshire  B.  Co.  2  Hurlst  &  N.  451; 
Bapeorth  v.  Ma^for,  1  Cab.  A  El.  Q.  B.  Div. 
212;  Brown  v.  Coekina.  0  Best  <&  S.  508,  607; 
Smne  v.  NiehOoon,  &  L.  T.  N.  S.  778;  Jona 
▼.  (Strreg,  2  L.  M.&P.  474;  Joeephy.  Henry,  1 
L  M.&  P.  888;  London  v.  Ow,  L.  R  2 H.L. 
210;  Bitdn  v.  Home  In$.  Co,  80  Fed.  Rep.  660. 

A  Treaty  is  to  be  construed  like  other  laws 
>Dd  oontracta. 

Fetters.  NeOson,  27  U.  8.  2  Pet258(7:  415); 
MUekea  V.  United  Staiei,  84  U.  8.  2  Pet  711 
(0:888). 

A  Treaty  is  part  of  the  supreme  law  of  the 
nod;  and  it  binds  the  court  as  much  as  an 
Actof  Congreaa. 

141  D.  8. 


United  States  v.  Tfa  Peggy,  5  U.  S.  1  Cranch, 
lOH  (2:  40). 

Construction  of  statute  must  conform  to  law 
of  nations. 

Talbot  V.  Seeman,  51  U.  8.  1  Cranch,  1  (2: 
15):  Talbot  v.  The  Amelia,  4  U.  S.  4  Dall.  84 
(1:  730);  lAtUe  v.  Barreme,  6  U.  S.  2  Cranch. 
170  (2:  248);  Murray  v.  Tlie  Charming  Betsy, 
6  U.  S.  2  Cranch,  118  (2:  208);  Tlie  Nereide, 
18  U.  S.  0  Cranch,  888  (8:  760);  The  Scotia,  81 
U.  S.  14  Wall.  170  (20:  822X 

By  the  recognized  principles  of  international 
law  the  territorial  waters  of  each  nation  and 
its  municipal  jurisdiction  on  the  high  seas  is 
limited  to  three  miles  or  a  marine  league  from 
the  shore 

American  Publicist,  Wheat  §  177;  Miller 
V.  The  Besolution,  2  U.  8.  2  Dall.  1  (1:  268). 

The  United  8tates  has  uniformly  insisted 
on  this  rule. 

Wharton.  Dig.  100-100. 

The  British  schooner  "  Say  ward  "  on  the 
high  seas,  fifty-nine  miles  from  land,  was  ex- 
empt from  the  Jurisdiction  of  the  United 
States,  its  laws,  and  its  courts. 

1  Phil.  Int  Law,  864;  Wheat  Elements,  110; 
The  Exchange,  11  U.  8.  7  Cranch,  117  (8:  287); 
77ie  Santissima  Trinidad,  20  U.  S.  7  Wheat 
283  (5:  454);  United  States  v.  Petei-s.  8  U.  S.  3 
Dall.  121  (1:585);  Orapo  v.  EeUy,  83  U.  8. 16 
Wall.  610(21:  480);  Wilson  v.  McNaTnee,  102  U. 
8.  574  (26:  284)  Le  Louis,  2  Dod.  Adm.  210; 
The  Antelope,  28  U.  8.  10  Wheat  66  (6:  268). 

The  power  and  duty  of  this  court  to  decide 
whether  the  Alaska  court  had  or  had  not  juris- 
diction, cannot  be  affected  by  any  4ction  of 
the  executive  *  i 

Ex  parte  Milliqan,  71  U.  8.  4  Wall.  8  (18: 
281);  Weston  v.  Charleston,  27  U.  8.  2  Pet  440 
(7:  481);  Holm£S  v.  Jennison,  80  U.  8.  14  Pet 
540  (10:570). 

The  cases  in  which  this  court  has  had  to 
deal  with  the  action  of  the  political  depart- 
ment are  grouped  as  follows: 

As  to  the  recognition  of  a  new  State. 

OeiUton  V.  Hoyt,  16  U.  8.  8  Wheat  246  (4: 
881);  Williams  v.  Suffolk  Ins.  Co.  88  U.  8.  18 
Pet  416  (10:226);  KenneUY.  Chambers  (K  U. 
8. 14  How.  88(14:816). 

As  to  civil  war  in  another  country. 

United  States  v.  Palmer,  16  U.  8.  8  Wheat 
684  (4:  478);  The  Divina  Pastora,  17  U.  8.  4 
Wheat  52  (4:  512). 

As  to  boundaries. 

Foster  v.  Neilson,  27  U.  8. 2  Pet  258  (7: 415); 
Oarda  v.  Lee,  87  U.  8.  12  Pet.  611  (0: 1176). 

As  to  the  Secretary  of  the  State  and  to  funds 
in  the  State  Department 

AUing  v.  United  States.  114  U.  8.  662  (20: 
272);  Frelinghuysen  v.  Key,  110  U.  8.  68  (28: 
71);  United  States  v.  Bausclter,  110  U.  8.  407 
(80:  425);  Jones  v.  United  States,  187  U.  8.  212 
(84:605). 

As  to  the  Secretary  of  the  Interior. 

United  States  v.  HolUday,  70  U.  8.  8  Wall. 
410  (18: 186). 

As  to  the  Secretary  of  the  Treasury. 

MerHtt  v.  Welsh,  104  U.  8.  604  (26:  80Q; 
MarriU  v.  Jones,  106  U.  8.  466  (27:  267). 

Treaties  between  the  United  States  and  Rus- 
sia and  Great  Britain  and  Russia  have  been 
universally  accepted,  until  now,  as  an  abui- 
donment  of  Russia's  claim. 
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YHiart.  Dig.  §  159;  2  Lyman,  Diplomacy  of 
the  U.S.  chap.  11:  Woolsey  (6th  ed.)  §  59;  flaU, 
<8d  ed.)  147;  PhUlim.  (3d  ed.)  290. 

Seals  are  firm  natures,  when  they  depart 
from  our  soil  and  our  territorial  waters  they 
become  public  property  in  every  sense. 

2  Kent,  Com.  (IBth  ed.)848;  2  Bl.  Com.  889- 
894. 

The  defect  of  Jurisdiction  in  the  District 
Court  was  not  waived  and  no  act  of  the  par- 
ties could  cure  such  defect  or  confer  Jurisdic- 
tion. 

BobyshaU  t.  Oppenheimer,  4  Wash.  C.  C. 
48^-^ 

Consent  of  parties  cannot  give  the  courts  of 
the  United  States  Jurisdiction. 

Pitisburgh,  C,  A  8t.  L.  R.  Co.  v.  Ramsey,  89 
U.  8.  22  Wall  822  (22:  823);  Ex  parte  Virginia 
100  U.  S.  840  (25:  877). 

There  are  no  presumptions  in  favor  of  the 
Jurisdiction  of  the  courts  of  the  United  States. 

Ex  parte  Smith,  94  U.  S.  456  (24: 165). 

The  District  Court  of  Alaska  never  had 
lawful  Jurisdiction  of  the  vessel. 

Rose  v.  Hinuy  8  U.  S.  4  Cranch,  279  (2: 
620);  Hudson  v.  uueetier,  10  U.  S.  6  Cranch, 
283  (3:  224);  Wiiltame  v.  Armropd,  11  U.  S.  7 
CraDch,482(8:  895);  Thompeon  v.  Wlatman,  85 
U.  S.  18  Wall.  471  (21:  902);  The  Merino,  22 
U.  S.  9  W  heat.  891  (6:  IIQ  ;  27ie  Marianna 
Flora,  24  U.  S.  11  Wheat.  ^  (6:  415);  Mahon 
V.  Juetirt,  127  U.  S.  700-708  (32: 283-286). 

Appearance  do€3  not  cure  the  defect  of  Ju- 
dicial power 

R?iode  IslandY,Ma89aehti»etts,  87  U.S.  12  Pet. 
657(9:  \2SS);Ii%38ie.nppidR,R,  BoomCo.v. Pat- 
terson, 98  U.  S.  406  (25:  207);  Ex  parte  Brad 
ley,  74  U.  S.  7  Wall.  877  (19:  219). 

There  is  no  provision  for  the  review  of  the 
Alaska  adndralty  court  except  by  the  writ  of 
prohibition. 

CravBford  ▼.  PoinU,  54  U.  S.  18  How.  11 
(14:  29);  The  Lucy,  75  U.  8.  8  Wall.  808  (19: 
394):  Butterfieldy.  Usher,  91  U.  8. 248  (28:819): 
tiouthxtick  V.  Postmaster-Oeneral,  2f7  U.  S.  2 
Pet.  442  (7:479). 

Messrs,  W.  H.  H«  Miller,  Atty-Oen.,  and 
Wm.  H.  Tt^ftf  Solicitor  Oen,,  for  the  United 
Sintes: 

Prohibitioo  will  not  issue  after  sentence  un- 
less the  want  of  Jurisdiction  is  disclosed  on  the 
face  of  the  proceedings. 

The  final  record  alleged  in  the  return  con- 
clusively shows  Jurisdiction  in  the  Alaska 
court. 

The  Alaska  court  acquired  under  section  8  of 
the  Organic  Act  all  the  admiralty  jurisdiction 
within  the  district  of  Alaska  belo'nging  to  dis- 
trict courts  of  the  United  States. 

The  City  of  Panama,  101 U.  8.458  (25:1061). 

The  face  of  the  proceedings  does  not  include 
the  evidence. 

Jennings  T.  Audley,  Brown.  &  Gold,  part  2, 
p.  80;  Candiet  A  Plomer's  Case  Godb.  Rep.  168; 
Argyle  v.  Hunt,  1  Strange,  187:  Cooke  v.  Wing- 
feild,  8  Mod.  176;  Head  v.  Winter,  Bunb.  812; 
Anonymous,  Freem.  K.  B.  78;  Endike  v.  Steed, 
Freem.  298,  Cas.  No.  846;  18  Vin.  Abr. 
52;  Case  No,  123,  Anonymous,  8  Mod.  Rep. 
194:  FuU  V.  Hutchins,  Cowp.  422 ;  Paxton 
▼.  Knight,  1  Burr.  814;  ladbroke  v.  Criekett, 
%  T.  R.  649;  Buggin  v.  Rennet,  4  Burr.  2085; 
Elaequierey,  Hawkins,  1  Dougl.  87a 


The  Alaska  court  sitting  in  admirBllj  U  not 
an  inferior  court  in  the  technical  sense,  tlioQgli 
subject  to  prohibition.  It  Is  a  soperior  ootut 
whose  decrees  are  entitled  to  every  iDtendment 
favorable  to  jurisdiction  in  proliiMtion  as  la 
any  other  collateral  examination. 

RoberU  v.  Humby,  8  Mees.  &  W.  120:  Biek^ 
eUs  V.  Bodenham,  4  Ad.  &  £1.  433;  Winftrd  ▼. 
PoweU,2lA,  Raym.  1810;  Tracer  v.  WaU,  1  T. 
R  151;  Higginson  v.  Martin,  3  Mod.  197;  Pea- 
cock Y.  Bdl,  1  Saund.  78;  Ex  parte  Cowan.  Z 
Bam,  &  Aid.  123;  Marsden  v.  WardU,  8  EL  A 
Bl.  695;  M'Cormiek  v.  QuUivani,  28  U.  &  10 
Wheat.  198  (6:801);  Wood  ▼.  Mann,  i  5<ima. 
578:  Michads  v.  Post,  88  U.  a  21  WalL  427 
(22:626). 

The  Alaska  court  having  Jurisdictioo  over 
the  offense  alleged,  and  having  custody  of  tbo 
res,  and  jurisdiction  over  the  claimant  by  vol- 
untary appearance,  its  finding  that  th€  aeal 
killing  was  committed  within  the  JuriBdictioa 
of  the  United  States  is  conclusiTe,  and  cannot 
be  impeached. 

Landes  v.  Brent,  51  U.  8. 10  How.  848  (IS: 
449);  CaUen  v.  EUison,  18  Ohio  St  448;  Tur- 
rell  V.  Warren,  25  Minn.  9;  Ooit  v.  JJoMm,  80 
Conn.  190;  Hahny.  KeUy,  84  CaL  891;  Diek- 
inson  v.  Trenton,  88  N.  J.  Eq.  68;  McCakiU  t. 
Equitable  L,  Assur.  Soe,  26  N.  J.  £q.  531; 
Bolt  V.  Thacher,  52  Vt.  592;  Harris  t.  Me- 
Clanahan,  11  Lea,  181;  Turner  ▼.  Malone,  24 
S.C.  398;  Hudson  v.  Guestier.  10  U.  8. 6  Cranch, 
282  (8:224);  Brittain  v.  Kinnaird,  1  Brod.  h 
B.  482;  Cave  v.  Mountain,  1  Mann.  &  G.  257; 
Regy.  Bolton,  1  Q.  B.  66;  Sloan  t.  Lewis,  89 
U.  8.  22  Wall.  150-157  (22:882,888);  CoUon  v. 
Beardsley,  88  Barb.  80;  Otis  v.  The  Bio  Orende, 
1  Woods,  279;  Miller  v.  Pence,  8  WcsL  Bep. 
64, 115  El.  576. 

There  was  evidence  to  show  seal  Ullinr  wit^ 
in  the  three  mile  limit.  This  was  sufildeot  to 
support  the  decree. 

2'he  Oaeelle  d  Cargo,  128  U.  a  474,  487  (81: 
496,  599). 

Objection  to  the  Jurisdiction,  based  on  illegal 
seizure,  was  waived. 

Livingston  v.  Story,  86  U.  8.  11  PH.  851  (9: 
746);  SheppardY.Qraves,  55  U.  &  14 How.  505 
(14;518);  Taylor  v.  Carryl,  61  U.  8.  20  How. 
599  (15:1088);  Yin.  Abr.  ProhibiUon  L.  a;  Tl* 
Ahby,  1  Mason,  860,  868;  Th€  Idaho,  89  Fed. 
Rep.  187-192. 

The  seizure  though  illegal,  does  not  oooneol 
itself  with  the  proceeding  to  condemn. 

Ex  parte  SeoU,  9  Barn.  &  C.  446;  Lopes  J 
Sattler^s  Case,  1  Dearsly  <&  B.  C.  C.  525; 
State  V.  Smith,  1  Bail.  L.  288,  19  Am.  Dec 
679;  State  v.  Brewster,  7  Yt.  118;  Dow^  Oass, 
18  Pa.  37;  StaU  ▼.  Ross,  21  Iowa,  467:  Tks 
Richmond,  18  U.  8.  9  Cranch,  102  (8:870). 

Th  seizure  of  a  municipal  offender  on  th« 
high  seas  is  lawful. 

Rose  Y.  Himely,  8  U.  8. 4  Cranch.  841  (2:808>; 
Hudson  Y.  Ouestier,  10  U.  8.  6  Cranch.  281 
(8:224):  The  Marianna  Flora,  84  U.  8.  11 
Wheat  42  (6:415). 

Territorial  sovereignty  is  a  political  questioQ 
for  the  decision  of  Congress  or  the  executive. 

Jones  V.  United  States,  187  U.  a  202-212 
(84:691-695);  Oelston  y.  Hoyt,  16  U.  8. 8  Wheat 
246  (4:381);  United  States  v.  Palmer,  16  U.  8. 
8  Wheat.  610  (4:471);  The  Divina  Postora,  17 
U.  8.  4  Wheat.  52  (4:512);  Foster  v.  Umlmrn, 
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S7  U.  S.  2  P^t  268,  807.  809  (7:416,  488.  484); 
KenmY.  ItDonaugh^  88  U.  S.  8  Pet.  808  (8: 
266;  QiMrda  ▼.  Lee.  87  U.  8.  12  Pet.  611,  620 
(9:1176.  1179);  WiUiame  v.  S^oUc  Ins.  Co. 
88  U.  S.  18  Pet.  416  (10-J22e);  tfnited  StaUe  y. 
Tt^rha,  68  U.  8. 1  Wall  412,  428  (17:686.  68*0; 
UnUed  States  v.  Zfmcto,  78U.  S.  11  Wall  682, 
688  caO.280,  282).  It  is  equally  well  settled  in 
Eoglaiid.  The  Pslican,  Edw.  Adm.  Appx.  D; 
Tmor  V.  Barclay,  2  Sim.  218;  Emperor  of 
Aviiria  t.  Day,  8  De  G.  F.  <&  J.  217,  221,  288; 
BepubUe  qf  Peru  t.  Peruvian  Chiano  Oo,  L.  R 
86  Ch.  Div.  489, 497;  Eepublie  of  Peru  v.  Drey- 
fu$MK28  Cb.  Div.  848,  856,  859;  Little  v. 
Barreme,  6  U.  8.  2  Cranch,  177-179  (2:246, 
246);  Mofbury  v.  Madiaon,  6  U.  8.  1  OraDcb, 
170.  171  (2:71). 

The  executiTe  has  decided,  by  actual  seizures, 
tnd  also  l^  positions  assumed  in  diplomatic 
controTerey  witb  Great  Britain  that  the  United 
States  can  exercise  territorial  Jurisdiction  over 
tbe  waters  of  Bebring  Sea,  where  the  schooner 
"Sayward,"  was  said  to  bav^  been  seized. 
Congress  has  ratified  this  action. 

Gong.  Rec  vol.  20,  p.  2020;  House  Rep.  50th 
Congress  2d  sess.  No.  8888,  p.  11:  Foreign  Rela- 
tions, 1888,  p.  1758,  1788,  1824.  1"^,  1798, 
171^.  1798, 1827, 1828,  1886,  1804,  1805,  1840, 
1H)8,  lbl8;  Ex.  Doc.  450,  51st  Confess,  1st 
iess.  p.  4,  10,  66;  Bx.  Doc.  51st  Congress, 
2d  sess.  Na  144,  p.  2,  28,  296;  British 
Bhe  Book,  March  1891,  p.  87;  Cong.  Rec. 
▼ol.  20,  part  8,  p.  2448.  Tbe  Act  of  March  8d, 
1889;  Jonet  v.  United  States.  187  U.  8.  212  (84: 
695):  Luther  ^,  Borden,  48  U.  8.  7  How.  1 
(12581). 

3fr,  €kief  Ju$Uee  Fuller  delivered  the  opin- 
ion of  the  court: 

Bt  section  one  of  the  Act  of  Congress  of 
May  17, 1884,  entitled  "An  Act  Providing  a 
Ci?il  Government  for  Alaska.*'  (28  Stat,  at  L. 
24.)  it  is  provided  "that  the  territory  ceded  to 
the  United  States  by  Russia  by  the  Treaty  of 
March  thirtieth,  eighteen  hundred  and  sixty- 
■even,  and  known  as  Alaska,  shall  constitute  a 
dvfl  and  judicial  district,  the  government  of 
which  shall  be  organized  and  administered  as 
hereinafter  provided.  Tbe  temporary  seat  of 
fofemment  of  said  district  is  hereby  estab- 
fisbed  at  Sitka." 

The  first  part  of  section  three  is  as  follows: 

'*That  there  shall  be,  and  hereby  is,  estab- 
lished a  district  court  for  said  district,  with  the 
dfil  and  criminal  jurisdiction  of  district  courts 
of  tbe  United  States,  and  the  civil  and  criminal 
jorisdiction  of  district  courf«  of  the  United 
ouues  exercising  the  jurisdkjtion  of  circuit 
eonrts,  and  such  other  jurisdiction,  not  incon- 
sisteDt  with  this  Act,  as  msy  be  established  by 
bw." 

-  Under  this  section  the  court  thus  established 
acquired  all  the  admiralty  jurisdiction  within 
tbe  District  of  Alaska  belonging  to  the  District 
Coorts  of  the  United  States.  The  Oity  of  Pan- 
ema,  101  U.  8.  458  [25: 1061]. 

Section  888,  Revised  Statutes  provides:  "The 
8apreme  Court  shall  have  power  to  issue  writs 
of  prohibition  to  tbe  district  courts,  when  pro- 
eeeding  as  courts  of  admiralty  and  maritime 
jurisdiction.''  Andaltbough  we  were  of  opin- 
lOD  when  the  application  for  the  rule  was 
ttide,  and  subsequently  held,  McAllister  ▼. 
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United  States,  141  U.  8.  174  [85: 698],  that  tbe 
District  Court  for  Alaska  was  not  one  of  the 
courts  mentioned  in  Article  IIL  of  the  Consti- 
tution, declaring  that  the  judidal  power  of 
the  United  States  shall  be  vested  in  one  Su- 
preme Court,  and  in  such  inferior  courts  as 
Congress  shall  from  time  to  time  establish,  we 
nevertheless  concluded  that  where  Uie  District 
Court  of  Alaska  was  acting  as  a  District  Court 
of  the  United  States  and,  as  such,  proceeding  in 
admiralty,  it  came  wiUiin  that  section,  and 
this  court  had  power  to  issue  the  writ  of  pro- 
hibition to  that  court  in  a  proper  case;  and,  as 
tbe  questions  involved  couid  be,  in  our  judg- 
ment, more  satisfactorily  presented  upon  a  re- 
turn, we  granted  the  rule.  Bs  Cooper,  188  U. 
8.  404  [84:998]. 

The  writ  thus  provided  for  by  section'688  is 
the  common  law  writ,  which  lies  to  a  court  of 
admiraltv  only  when  that  court  is  acting  in 
excess  of,  or  is  taking  cognizance  of  matters 
not  rising  within,  its  jurisdiction.  Its  office  is 
to  prevent  an  unlawful  assumption  of  jurisdic- 
tion, and  not  to  correct  mere  errors  and  irreg- 
ularities. Ex  parte  Cordon,  104  U.  8. 515  [26: 
814];  Ex  parte  Detroit  Biver  Ferry  Oo.  104  U. 
8. 619  [26:  815]. 

Whether  the  granting  or  refusal  of  the  writ 
is  discretionary  or  demandable  of  right,  has 
been  much  debated. 

As  remarked  by  ifr.  Justice  Gray,  in  Smith 
V.  Whitney,  116  U.  8.  167. 173  [29:  601,  602], 
it  maybe  said  to  be  discretionary,  "^here 
there  is  another  legal  remedy,  by  appeal  or 
otherwise,  or  where  the  question  of  the  juris- 
diction of  the  court  whose  action  is  sought  to 
be  prohibited  is  doubtful,  or  depends  on  facts 
which  are  not  made  matter  of  record,  or  where 
a  stranger,  as  be  may  in  England,  applies  for 
the  writ  of  prohibition.  But  where  that  court 
has  clearly  no  jurisdiction  of  the  suit  or  pros- 
ecution instituted  before  it,  and  the  defendant 
therein  has  objected  to  its  jurisdiction  at  the 
outset,  and  has  no  other  remedy,  he  is  entitled 
to  a  writ  of  prohibition  as  a  matter  of  right; 
and  a  refusal  to  grant  it,  where  all  the  pro- 
ceedings appear  of  record,  may  be  reviewed  on 
enor.'^ 

But  it  is  clear  upon  reason  and  authority 
that  where  the  case  has  gone  to  sentence  and 
tbe  want  of  jurisdiction  does  not  appear  upon 
the  face  of  the  proceedings,  tbe  granting  of 
the  writ,  which  even  if  of  right  is  not  of  course, 
is  not  obligatory  upon  the  court,  and  the  party 
applying  may  be  precluded  by  acquiescence 
from  obtaining  it. 

Section  fourteen  of  the  Act  of  May  17, 1884, 
provided:  "  That  the  provisions  of  chapter 
three,  title  twentv-tbree,  of  the  Revised  Stat- 
utes of  the  United  States,  relating  to  tbe  unor- 
ganized Territory  of  Alaska,  shall  remain  in 
full  force,  except  as  herein  specially  otherwise 
provided."  Chapter  three  of  title  XXIII.  of 
tbe  Revised  Statutes  is  entitied  "Provisions 
Relation  to  tbe  Unorganized  Territory  of 
Alaska,^'  and  begins  wiw  section  1954,  which 
is  as  follows:  "  The  laws  of  the  United  Slates 
relating  to  customs,  commerce,  and  navigation 
are  extended  to  and  over  all  the  mainland, 
islands,  and  waters  of  the  territory  ceded  to  the 
United  States  by  the  Emperor  of  Russia  bv 
Treatyconcludea  at  Washington  of  the  thirtieth 
day  of  March,  anno  Dr^nini,  eighteen  hundred 
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and  sixty-seyen,  so  far  as  the  same  may  be  ap- 
plicable thereto.** 

By  the  Treaty  of  March  80. 1867  (15  Stat,  at 
L.  589),  the  Emperor  of  Russia  ceded  to  the 
United  States  "  all  the  territory  and  dominion 
now  possessed  by  bis  said  majesty  on  the  con- 
tinent of  America  and  in  the  adjacent  islands, 
the  same  being  contained  within  the  geograph- 
ical limits  herein  set  forth,  to  wit:  The  eastern 
limit  is  the  tine  of  demai^ation  between  the 
Russian  and  the  British  possessions  in  North 
America,  as  established  by  the  convention  be- 
tween Russia  and  Oreat  Britain  of  February 
28-16.  1B25,  described  in  articles  III.  and  lY. 
of  said  convention,  in  the  following  terms.* 
(Here  follows  the  desbription  of  the  eastern 
limit  as  given  in  the  convention  referred  to.) 

"  The  western  limit  within  which  the  terri- 
tories and  dominion  conveyed  are  contained, 
passes  through  a  point  in  Bebrin<;*s  Straits  on 
Uie  parallel  of  sixty  five  degrees  thirty  minutes 
north  latitude,  at  its  intersection  by  the  meri- 
dian which  passes  midway  between  the  islands 
of  EIrosensiem.  or  Ignalook,  and  the  island  of 
Ratmanoff,  or  Noonarbook,  and  proceeds  due 
north,  without  limitation,  into  the  same  Frozen 
Ocean.  The  same  western  limit,  beginning  at 
the  same  initial  point,  proceeds  thence  in  a 
course  nearly  southwest  through  Behring's 
Straits  an  1  Behring's  Sea,  so  as  to  pass  midway 
l)etween  the  northwest  point  of  the  island  of 
St.  lAwrcnce  and  the  southeast  point  of  Cape 
Cboukotski,  to  the  meridian  of  one  hundred 
and  seventy-two  west  longitude;  thence,  from 
the  intersection  of  that  meridian,  in  a  south- 
westerly direction,  so  as  to  pass  midway  be- 
tween the  island  of  Attou  and  the  Copper 
Island  of  the  Eormandorski  couplet  or  group 
Id  the  North  Pacific  Ocean,  to  the  meridian 
of  one  hundred  and  ninety-tbrtse  decrees  west 
longitude,  so  as  to  include  in  the  temtory  con- 
veyed the  whole  of  the  Aleutian  Islands  east 
of  that  meridian."  >^ 

Section  1966  (title  XXIll.  chap.  8),  Revised 
Statutes,  reads  thus: 

"No  person  shall  kill  any  otter,  mink,  mar- 
ten, sable,  or  fur  seal,  or  other  fur  bearing  an- 
imal within  the  limits  of  Alaska  Territory,  or 
in  the  waters  thereof;  and  everv  person  guilty 
thereof  shall,  for  each  offense,  be  fined  not  less 
than  two  hundred  nor  more  than  one  thousand 
dollars,  or  imprisoned  not  more  than  six 
months,  or  both;  and  all  vessels,  their  tackle, 
apparel,  furniture  and  cargo,  found  engaged 
in  violation  of  this  section  shall  be  forfeited; 
but  the  Secretary  of  the  Treasury  shall  have 
power  to  authorize  the  killing  of  any  such 
mink,  marten,  sable,  or  other  fur  bearing  ani- 
mal, except  fur  seals,  under  such  regulation  as 
he  may  prescribe;  and  it  shall  be  the  duty  of 
the  Secretary  to  prevent  the  killing  of  any  fur 
seal,  and  to  provide  for  the  execution  oi  the 
provisions  of  this  section  until  it  is  otherwise 
provided  by  law;  nor  shall  he  grant  any  spe- 
cial privileges  under  this  section.'* 

Section  8  of  the  Act  of  March  2,  1889  (25 
Stat,  at  L.  1009),  is  as  follows: 

"That  section  nineteen  hundred  and  fifty  six 
of  the  Revised  Statutes  of  the  United  States  is 
hereby  declared  to  include  and  to  apply  to  all 
the  dominion  of  the  United  States  in  Uie  waters 
of  Behring  Sea;  and  it  shall  be  the  duty  of  the 
President,  at  a  timely  season  In  each  year,  to 
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issue  his  proclamation  and  cause  the  same  to 
be  published  for  one  month  in  at  least  oac 
newspaper  if  any  such  there  be  published  at 
each  United  States  port  of  entry  on  the  Pacific 
coast,  warning  all  persons  against  entering  said 
waters  for  the  purpose  of  violating  the  pforis 
ions  of  said  section;  and  he  shall  &o  cause ooe 
or  more  vessels  of  the  United  States  to  dQi 
gently  cruise  said  waters  and  arrest  all  persotia, 
and  seize  all  vessels  found  to  be,  or  to  have 
been,  engaged  in  any  violation  of  the  laws  of 
the  United  States  therein." 

Section  784,  Revised  Statutes,  is  as  foIlowiK: 

"Proceedings  on  seizures,  for  forfeiture  un- 
der any  law  of  the  United  States,  made  oo  the 
high  seas,  may  be  prosecuted  in  any  district 
into  which  the  propierty  so  seized  is  broagfat 
and  proceedings  instituted.  Proceedings  oo 
such  seizures  made  within  any  district  aliall  be 
prosecuted  in  the  district  where  the  seizure  is 
made,  except  in  oases  where  it  is  otbowiw 
provided."  ^ 

Under  section  563,  the  district  coMts  bare  ex- 
clusive Jurisdiction  over  forfeitures  imdseisims  | 
on  navigable  waters,  and  on  land  and  on  waters 
not  within  admiralty  and  maritime  jurisdictioiL 
The  District  Court  of  Alaska  had  juriadictioa 
in  admiralty,  therefore,  to  forfeit  vessels  for 
violation  of  section  1956  on  any  of  the  naviga- 
ble waters  within  the  dominion  of  the  United 
States,  acquired  by  the  Treaty  of  March  80, 
1867. 

The  contention  on  behalf  of  the  petitioner  is  • 
that  it  appears  from  the  record  that  the  scbooa- 
er  Say  ward  was  forcibly  arrested  by  the  United 
States  on  the  high  seas  fiftv-nine  miles  frooi 
shore,  and  forcibly  taken  within  the  lioalu  of 
the  District  of  Alaska,  and  subjected  to  coo- 
demnation  and  forfeiture  in  the  Alaska  DisUte 
Court  for  the  violation  of  section  190$  of  tbt 
Revised  Statutes  of  the  United  States,  W  its 
master  and  seamen  and  seal  hunters  under  aim, 
in  killing  fur  seal  at  the  place  of  seixuie;  and 
that  the  court  was  absolutely  destitute  of  Jorli- 
diction,  because  by  the  recognized  principles 
of  international  law  the  terntorial  waten  of 
each  nation  and  its  municipal  jurisdictioB  oa 
the  high  seas  are  limited  to  three  miles  or  a 
marine  league  from  the  shore.  And  H  is  in- 
sisted that  when  Congress  in  sectSon  1956 
speaks  of  "Alaska  Territory**  and  "the  waten 
thereof,"  it  could  only  mean,  so  far  ss  the  soa 
was  concerned,  three  miles  or  a  marine  l«igoe 
from  the  shore  of  the  continent,  or  from  the 
shores  of  one  of  the  adjacent  islands,  and  that 
the  Act  of  March  2, 1889,  does  not  in  any  way 
enlarge  the  effect  of  section  1956,  because  "the 
dominion  of  the  United  States  in  the  waters  of 
Behring  Sea**  is  limited  by  the  law  of  natioos 
to  the  distance  from  the  shore  above  mentSooed 

If  we  assume  that  the  record  shows  the  kv 
cality  of  the  alleged  offense  and  seizure  ss 
stated,  it  also  shows  that  officers  of  the  United 
States,  acting  under  the  orders  of  their  govern- 
ment, seized  this  vessel  engaged  In  cstching 
seal  and  took  her  into  the  nearest  port;  ano 
that  the  law  officers  of  the  government  libeled 
her  and  proceeded  against  her  for  the  violatioa 
of  the  laws  of  the  United  Sutes,  hi  the  District  r^ 
Court,  resulting  in  her  condemnatloiL 

How  did  it  happen  that  the  officers  leoeived 
such  orders?  It  most  he  admitted  that  thev 
were  given  in  the  assertion  oa  the  part  of  tb« 
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fovenmeol  of  territorial  Jurisdiction  oyer 
BefaiiDf  Sea  to  an  extent  exceeding  flft^r-nine 
milei  nom  the  shores  of  Alaska;  that  this  ter- 
ritorial Jorisdlction,  in  the  enforcement  of  the 
laws  protecting  seal  fisheries,  was  'asserted  by 
actaal  leixores  during  the  seasons  of  1886, 1887, 
and  1889,  of  a  naail>Br  of  British  vessels;  that 
the  ffOTemnient  persistently  maintains  that 
such  jurisdiction  belongs  to  it,  based  not  only 
OD  the  peculiar  nature  of  the  seal  fisheries  and 
the  property  of  the  goyemment  in  them,  but 
also  upon  the  position  that  this  Jurisdiction  was 
isserted  by  Russia  for  more  than  ninety  years, 
and  by  that  goyemment  transrerred  to  the 
Unitea  States:  and  that  negotiations  are  pend- 
iof  npon  the  subject. 

While  it  is  conceded  that  in  matters  com- 
mitted by  the  Constitution  and  laws  of  the 
United  States  either  to  Congress  or  to  the  ex- 
«cutiye,  or  to  both,  courts  are  clearly  bound 
bj  the  action  of  Congress  or  the  Executiye,  or 
bmh,  within  the  limits  of  the  authority  con- 
ferred by  the  Constitution  and  laws,  ^et  it  is 
iosisted  that  Congress  and  the  Executiye,  con- 
stitutfaig  the  political  departments  of  the  goy- 
emment, haymg  before  them  the  question  "of 
the  extent  of  the  dominion  of  the  United  States 
in  the  Behring  Sea,"  which  they  could  doubt- 
less by  conjoint  action  determine  so  as  to  bind 
the  courts,  haye  chosen  neither  to  determine 
that  extent  nor  to  make  any  proyision  of  law 
by  which  it  is  deyolyed  on  the  Executiye  to 
determine  it,  and  that,  therefore,  it  is  the  duty 
of  tbi^  xmrt  in  the  case  at  bar,  involying  the 
legality  of  the  seizure  and  condemnation  of  a 
fordgn  yessel  alleged  to  be  in  yiolation  of  the 
hiw  of  nations  ana  without  warrant  of  any  law 
of  the  United  States,  to  determine  the  question. 

AsBoming  that  the  Executiye  alone  can  speak 
10  as  to  bind  our  courts  in  respect  of  the  soy- 
ereiffoty  of  foreign  territory,  the  chan^  in 
foreign  goyemments,  the  existence  of  ciyil  war 
in  foreign  countries,  and  the  character  of  a 
foreign  minister,  counsel  neyertheless  confi- 
dently assert  "that  without  the  clear  authority 
of  the  law  of  Congress,  the  Executiye  can 
nerer,  by  determimng  a  so-called  political 
qoestion  or  by  construing  an  Act  of  Congress 
or  a  Treaty,  conclude  the  rights  of  persons  or 
property  under  the  protection  of  the  Constitu- 
M]  tioQ  or  laws  of  the  United  States,  or  conclude 
the  courts  of  the  United  States  in  a  determina- 
tion of  these  rights; "  and  LitUe  y.  Barreme, 
«  U.  8.  2  Cranch,  170, 177  [2:  248, 245],  and 
UniUd  States  y.  RavKher,  119  U.  S.  407,  418 
[SO:  425,  428],  are  cited.  » 

lo  lAUle  T.  Barreme,  the  legality  of  the  seiz- 
ore  of  a  French  yessel,  coming  from  a  French 
port,  on  the  high  seas,  by  tfie  orders  of  the 
msMent,  purporting  to  be  issued  under  an 
Act  of  Congress  authorizing  the  seizure  of 
vessels  bound  to  a  French  port,  but  not  those 
€omio£  from  a  French  port,  was  involyed,  and 
Mr.  Ckiff  Justice  Marshall,  deliyering  the 
opinion  of  the  court,  said: 

"It  is  by  no  means  dear  that  the  President 
of  the  United  States,  whose  high  duty  it  is  to 
'take  care  that  the  laws  be  faithfully  exe- 
ented,'  and  who  is  commander-in-chief  of  the 
tnniet  and  nayies  of  the  United  States,  mieht 
Bot,  without  any  special  authority  for  that 
parpoie,  in  the  then  existing  state  of  things, 
we  empowered  the  oflScers  commanding  the 
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armed  yessels  of  the  United  Stases,  to  seize 
and  send  into  port  for  adjudicatiot:  American 
yessels  which  were  forfeited  by  beiug  eosaged 
in  this  illicit  commerce.  But  when  it  is  ob- 
seryed  that  the  general  clause  of  this  first  sec- 
tion of  the  'Act,  which  declares  that  such  ves- 
sels may  be  seized,  and  may  \m  prosecuted  in 
aoy  District  or  Circuit  Court,  which  shall  be 
holden  within  or  for  the  district  where  the 
seizure  shall  be  made,'  obyiously  contemplates 
a  seizure  within  the  United  States;  and  that 
the  fifth  section  gives  a  special  authority  to 
seize  on  the  high  seas,  and  limits  that  author- 
ity to  the  seizure  of  yessels  bound  or  sailing  to 
a  French  port,  the  Legislature  seem  to  haye 
prescribed  that  the  manner  in  which  this  law 
shall  be  carried  into  execution,  was  to  exclude 
a  seizure  of  any  yessel  not  bound  to  a  French 
port.  Of  consequence,  howeyer  strong  the 
circumstances  might  l)e,  which  induced  Cap- 
tain Little  to  suspect  the  Flying-Fish  to  be  an 
American  yessel,  they  could  not  excuse  the 
detention  of  her,  since  he  would  not  haye  been 
authoiized  to  detain  her  had  she  been  really 
American." 

And  he  states  the  conclusion  of  the  court  to 
be:  "That  the  instructions  cannot  change  the 
nature  of  the  transaction,  or  legalize  an  Act 
which,  without  those  instructiom ,  would  haye 
been  a  plain  trespass." 

In  United  States  y.  Rattscher,  it  appeared 
that  the  United  States  asserted  the  righl  under 
the  law  of  nations  to  try  persons  extradite 
from '  Great  Britain  for  offenses  other  tbnn 
those  for  which  they  were  extradited,  while 
Great  Britain  iosisted  that  no  such  right  ex- 
isted under  the  law  of  nations  or  was  conceded 
by  Treaty.  The  question  was, whether,  under 
the  Treaty  with  Great  Britain,a  man  extradited 
from  England  to  this  country  on  the  charge  of 
murder  could  be  tried  here  for  another  offense, 
and  it  was  held  that  he  could  not  be.  And 
Mr.  Justice  Miller,  delivering  the  opinion  of 
the  court,  quoted  from  the  Uead- Money  Cases, 
112  U.  S.  580  [28: 798],  the  following  language 
as  determinative  of  tlie  principle  upon  which 
the  court  proceeded:  **A  Treaty  is  primarily 
a  compact  between  independent  nations.  It 
depends  for  the  enforcement  of  its  provisions 
on  the  interest  and  the  honor  of  the  govern- 
ments which  are  parties  to  it.  If  these  fail, 
its  infraction  becomes  the  subject  of  interna- 
tional negotiations  and  reclamations,  so  far  as 
the  injured  party  chooses  to  seek  redress, 
which  mny  in  the  end  be  enforced  by  actual 
war.  It  is  obvious  that  with  all  this  the  judi- 
cial courts  have  nothing  to  do  and  can  giye  no 
redress.  But  a  Treaty  may  also  contain  provis- 
ions which  confer  certfun  rights  upon  the 
citizens  or  subjects  of  one  of  the  nations  re- 
siding in  the  territorial  limits  of  the  other, 
which  partake  of  the  nature  of  municipal  law, 
and  which  are  capable  of  enforcement  as  be- 
tween priyate  parties  in  the  courts  of  the  coun- 
try. An  illustration  of  this  character  is  found 
in  treaties  which  regulate  the  mutual  rights  of 
citizens  and  subjects  of  the  contracting  nations 
in  regard  to  rights  of  property  by  descent  or 
inheritance,  when  the  individuals  concerned 
are  aliens.  The  Constitution  of  the  United 
States  ^aces  such  provisions  as  these  in  the 
same  category  as  other  laws  of  Congress,  by 
its  declaration  that  'this  Constitution  and  the 
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laws  made  io  parsuanoe  thereof,  and  all  trea- 
ties  made  or  which  shall  be  made  ander  au- 
thority of  the  United  States,  shall  be  the  sa- 
Ereme  law  of  the  land.'  A  Treaty,  then,  is  a 
tw  of  the  land,  as  an  Act  of  Congress  is, 
whenever  its  provisions  prescribe  a  rule  by 
which  the  rights  of  the  private  citizen  or  suD- 
ject  may  be  determined.  And  when  such 
rights  are  of  a  nature  to  be  enforced  in  a  court 
01  Justice,  that  court  resorts  to  the  Treaty  for 
a  rule  of  decision  for  the  case  before  it  as  it 
would  to  a  statute." 

As  to  the  third  section  of  the  Act  of  March 
8,  1889,  it  is  argued  that  Congress  intention- 
ally declined  to  determine  the  extent  of  the 
dominion  of  the  United  StL.'ss  in  the  Behring 
Sea,  as  shown  by  its  action  during  the  steps 
attending  the  passage  of  the  bilL  That  sec- 
tion, as  the  bill  paraed  the  House,  contained 
the  words:  "All  the  waters  bf  Behring  Sea  in 
Ala^a  embraced  within  the  boundary  lines 
mentioned  and  described  in  the  Treaty  with 
Russia,  dated  March  80,  A.  D.  1867,  by  which 
the  Territory  of  Alaska  was  ceded  to  the 
United  States."  But  as  finally  enacted  these 
words  were  omitted,  and  the  expression  "All 
the  dominion  of  the  United  States  in  the  waters 
of  Behring  Sea"  substituted.  Section  two  of 
the  bill,  as  originally  introduced  in  the  Senate, 
contained  the  words  in  question,  but  they  were 
omitted  in  a  substitute  adopted  by  the  &nate, 
and  added  by  the  House,  by  way  of  amend- 
ment, as  section  three.  To  this  amendment 
the  Senate  disagreed,  and  the  section,*  as  it 
now  stands,  was  the  result  of  a  conference  be- 
tween the  two  houses.  If  reference  could  be 
properly  made  to  such  matters,  (for  the  Act, 
as  finally  approved,  must  speak  for  itself.)  still 
we  do  not  concur  in  the  view  that  it  follows 
that  Congress  thereby  expressly  invited  the 
judicial  branch  of  the  government  to  deter- 
mine what  are  *'the  limits  of  Alaska  Territory 
and  the  waters  thereof."  and  what  is  "the 
dominion  of  the  United  States  in  the  waters  of 
Bell  ring  Sea,"  and  think,  on  the  contrary,  that 
there  is  much  force  in  the  position  that,  what- 
ever the  reason  for  the  conservative  course 
pursued  by  the  Senate,  the  enactment  of  this 
section,  with  full  knowledge  of  the  Executive 
action  alreadv  had  and  of  the  diplomatic  situa- 
tion, Justifiea  the  President  in  the  conclusion 
that  It  was  his  duty,  under  section  three,  to 
adhere  to  the  construction  already  insisted  up- 
^  on  as  to  the  extent  of  the  dominion  of  the 
United  States,  and  to  continue  to  act  accord- 
ingly. 

If  this  be  80,  the  application  calls  upon  the 
court,  while  negotiations  are  pending,  to  de- 
[503]  ^^^  whether  the  government  is  right  or  wrong, 
and  to  review  the  action  of  the  political  de- 
partments upon  the  question,  contrary  to  the 
settled  law  in  that  re^rard.  jpytster  v.  Aeifson, 
27  U.  S.  2  Pet  258  [7:415];  WiUiams  v.  Snf^ 
folk  Ins,  Co,  8  Sumn.  270.  88  U.  S.  18  Pet. 
415  [10:  2261;  Luther  ▼.  Borden,  48  U.  S.  7 
How.  1  [12:  581];  Georgia  v.  Stanton,  78  U.  S. 
6  Wall.  60  ri8:  721]:  Jone$  v.  United  States, 
187  U.  S.  202  [84: 8911;  Camatie  v.  Eait  India 
Co,  1  Ves.  Jr.  871,  2  Ves.  Jr.  66;  Barclay  v. 
Russell,  8  Yes.  Jr.  424;  Penn  ▼.  Baltimore,  1 
Ves.  Sr.  444. 

In  this  case.  Her  Britannic  Majesty's  Attor- 
ney-General of  Canada  has  presented,  with  the 


knowledge  and  approval  of  the  Imperial  go^ 
emment  of  Oreat  Britain,  a  soggestioD  oo  be- 
half of  the  claimant  He  represents  no  pivp- 
erty  interes|  in  the  vessel,  as  Is  sometimes  doo4 
by  consuls,  but  only  a  public  pc^tical  inter- 
est. We  are  not  insensible  to  the  ooortesy 
implied  in  the  willingness  thus  manifested  thai 
this  court  should  pnxseed  to  a  decisioD  on  the 
main  question  argued  for  the  petitioner;  nor 
do  we  permit  ourselves  to  doubt  that  ondcr 
such  circumstances  the  decision  would  receive 
all  the  consideration  that  the  utmost  good  faitk 
would  require;  but  it  is  very  dear  that,  pee- 
sented  as  a  political  question  merely,  h  would 
not  fall  within  our  province  to  determine  it 
We  allude  to  this  ih  passing,  but  not  at  all 
with  ^e  intention  of  indicating  that  the  rag- 
gestion  itself  diminishes  the  private  rights  of 
the  daimant  in  any  degree. 

We  are  not  to  be  understood,  however,  as 
underrating  the  wdght  of  the  argument  that 
in  a  case  mvolving  private  rights,  the  oooit 
may  be  obliged,  if  those  rights  are  dependent 
upon  the  construction  of  Acts  of  Congre«  or 
01  a  T^reat^,  and  the  case  turns  upon  a  ques- 
tion, public  in  its  nature,  which  has  not  t)een 
determinM  by  the  political  departments  in  the 
form  of  a  law  specifically  settling  it,  or  ao- 
thorizing  the  Executive  to  do  so,  to  render 
judgment,  "since  we  have  no  more  right  to 
decline  the  Jurisdiction  which  is  given  than  to 
usurp  that  which  is  not  ^ven." 

But  we  need  not  go  farther  in  this  direction, 
as  our  decidon  rests  upon  narrower  grounds, 
and  we  have  been  led  into  these  obaervationa  [M 
because,  where  an  application  is  made  to  stay 
the  enforcement  of  a  decree  three  years  afl^ 
its  rendition,  and  after  the  pendency  of  an  ap> 
peal  therefrom  for  the  same  leng^  of  time  («a 
appeal  being  allowable,  as  we  shall  presently 
see)  we  do  not  regard  the  court  as  constraioea 
to  intervene  in  wis  way  unless,  perhaps,  upon 
an  irresistible  case  and  adequate  reason  shown 
for  the  delay;  and  particularly  not  where  soch 
intervention  involves  the  definition  of  the  Koe 
of  demarcation  between  co-ordinate  depart- 
ments of  the  government  and  the  determination 
of  public  questions,  action  in  reference  to  which 
is  appropriatelv  confided  to  other  departments 
than  the  JudiciaL 

In  what  has  been  said,  we  have  assumed 
that  it  appears  from  the  record,  property  exam- 
inable by  us,  that  the  alleged  offense  was  com- 
mitted more  than  a  marine  league  from  i>bore; 
and  we  now  come  to  consider  whether  thb  Is 
the  fact.  And  in  doing  this,  with  the  view  of 
ascertaining  whether  the  daimant  is  entitled  to 
be  relieved  of  the  pavment  of  t7,288. 60,  which 
is  the  amount  of  tiie  stipulation,  the  record 
must  be  treated  as  in  J?y  other  case  of  private 
rights. 

As  alreadv  seen,  prohibition  will  not  go  after 
sentence  unless  want  of  Jurisdiction  appears  on 
the  face  of  the  proceedings.  But  it  Is  con- 
tended that  the  face  of  the  proceedings  In  a 
case  like  the  present  one  embraces  the  evtdcDoe. 
We  think,  however,  that  there  Is  a  distinction 
on  principle,  and  sustained  by  authority,  be- 
tween what  is  open  on  prohiUtion  applied  for 
before  sentence  and  what  afterwards.  Prohi- 
bition stays  what  is  about  to  be  done,  but  whick 
ought  not  to  be  done  without  it.  Before  Judg- 
ment, if  the  court  below  persist  in  going  on 

MS  U.  S 


vm. 


EaPairU  Coopbr. 


47d-51» 


when  H  dKmld  not,  the  court  ftbove  can  exam- 
ine,  not  simply  the  prooefls  and  pleadings  tech- 
nktlly  of  record,  but  the  facts  in  evidence 
npoQ  which  action  is  being  taken. 

Id  Sports  Chriiip,  44 U.  8.  8  How.  293, 
806  [11:  608.  610],  which  was  an  application 
for  t  writ  of  prohibition  against  the  District 
Court  of  Lonisiana  sitting  as  a  court  in  bank- 
niptqr,  Mr,  Justice  Story  said:  "So  far  as 
-.  rapects  these  allegations  of  facts,  not  so  found 
•J  in  the  proceedings  of  the  District  Court,  we 
ire  Dot  upon  the  present  occasion  at  liberty  to 
eotertain  any  consideration  thereof  for  the  pur- 
pose of  examination  or  decision,  as  it  would  be 
to  exerdse  of  original  lurisdiction  on  the  part 
of  this  court  not  confided  to  us  by  law.  The 
tpplication  for  the  pmhibiiion  is  made  upon 
tbe  ground  that  the  District  Court  has  trans- 
eeodsd  its  Jurisdiction  in  entertaining  those 
Droceediogs;  and  whether  it  has  or  not  must 
depend,  not  upon  the  focts  stated  dehart  the 
record,  but  upon  those  stated  in  tbe  record 
upon  which  the  District  Court  was  called  to 
aci,  aud  by  which  alone  it  could  regulate  its 
jodgmeot.  And  this  language  was  repeated 
iDtl  approved  in  Ex  parts  Sa$ton,  95  U.  8.  68 
[24:  diZ],  where  prohibition  was  asked  against 
i  District  Court  in  admiralty.  These  were 
ctfcs  where  the  application  was  before  sentence, 
iod  tbey  show  that  the  court  may  consider  the 
eridence  as  well  as  the  other  proceedings  in 
tbe  court  sought  to  be  restrained.  But  after 
final  jud^ent  and  the  lapse  of  the  term,  for 
tbe  supenc^  court  to  enter  upon  an  examina- 
tioo  of  the  evidence  upon  a  suggested  defect 
in  tbe  Juriadlction,  that  is,  a  defect  not  appa- 
rent upon  the  face  of  the  record  proper,  would 
be  for  it  to  rehear  the  case  and  direct  the  court 
below  not  to  cany  its  own  Judgment  into  effect, 
lor  defect  of  power  to  try  the  particular  issue 
nther  than  of  Jurisdiction  over  the  cause. 
Wbst  the  court  below  could  not  then  do  or 
omit  to  do,  the  court  above  ought  not  ordina- 
rilT  to  undertake  to  compel  it  to  do  or  to  omit 
Id  United  States  v.  Peters,  8  U.  S.  8  Dall. 
131  [1:  535],  the  Cassius,  the  vessel  seized,  was 
nnder  commission  bv  the  French  government, 
and  was  libelled  in  tlie  District  Court  of  Penn- 
•ylfsniaon  account  of  the  seizure  of  a  schooner 
belonging  to  libellants  upon  the  high  seas,  and 
tbe  libel  showed  that  tbe  schooner  had  been 
taken  into  Port  de  Paix  (in  the  dominions  of 
tbe  Frendi  Republic)  which  Justified  tbe  pre- 
mmpdra  that  she  was  carried  there  for  legal 
■djodication,  and  it  appeared  from  the  sueges- 
tioQ  for  the  prohibition  that  such  was  tbe  fact, 
ind  that  therefore  the  jurisdiction  for  the  ad- 
Mication  of  the  libel  was  in  a  French  and  not 
m  an  Ajnerican  admiralty  court.  That  was  an 
appticstion  before  sentence  and  the  court  could 
look  into  tbe  evidence  before  tbe  District  Court 
if  necessary,  though  it  appears  to  us  that  the 
^i  want  of  lurisdiction  was  evident  on  the  face  of 
tbe  libel;  and  prohibition  was  accordingly 
iamed. 

Id  Eeparte  Pfienix Ins.  Cb.,  118  U.  8. 610. 626 
[30: 274, 2801  it  was  held  that  the  District  Court 
of  tbe  United  States  in  admiralty  has  no  Jurisdic- 
tioo  of  a  petition  by  the  owner  of  a  steam  ves- 
sel for  tbe  trial  of  the  question  of  his  liability 
for  damages  caused  to  buildings  on  land  by 
iire  alleged  to  have  been  negligently  communi- 
cated to  them  by  the  ve^el  through  sparks 
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proceeding  from  her  amokestack,  and  for  the 
limitation  of  such  liability,  if  existing,  under 
S§  4288  and  4284,  Revised  Statutes.  Ijid  Mr. 
JtMf»c0  Blatchford,  delivering  the  opinion  of 
the  court,  said,  after  citing  iBx  parts  Boston, 
95  U.  8.  68  [24:  878]  and  iS  |)ar«s  G<yrdon,  104 
U.  8.  515  [26:  814]:  "But  in  the  present  case 
the  District  Court  is  called  upon  bv  the  peti- 
tion of  the  owner  of  the  vessel  to  first  deter- 
mine the  question  of  any  liability,  when  it  haa 
no  Jurisdiction  of  the  cause  of  action,  and  then 
to  determine  whether  the  statute  covers  the 
case.  The  case  is  clearly  one  for  a  writ  of  pro- 
hibition, as  the  want  of  jurisdiction  appeara 
on  the  face  of  the  proceedmgs.  United  ataies 
V.  Peters,  8  U.  8. 8  Dall.121  [1:  585.r 

The  cases  cited  in  the  text-books,  High,  Ex. 
Rem.  606;  Shortt,  Informations,  442.  &&,  sus- 
tain the  general  view  that  the  evidence  is  not 
to  be  resorted  to  after  sentence.  The  piind- 
ple  has  no  application  to  courts  where  the  pro- 
ceedings do  not  show  the  matter  in  any  formal 
way,  and  such  are  the  decisions  in  England  ia 
reference  to  county  and  mayor'a  courts. 

United  States  district  courts  dtting  in  ad- 
miralty are  courts  of  superior  Jurisdiction  and 
every  intendment  ia  made  in  favor  of  their 
decrees,  so  that  where  it  appears  that  the  court 
has  lurisdiction  of  the  subject-matter,  and  that 
the  defendant  was  duly  served  with  process  or 
voluntarily  appeared  and  made  defe^sa  the 
decree  is  not  open  to  attack  collaterally  MU- 
Ur  T.  United  States^  78  U.  a  11  Wall.  268  [20: 
1851;  MCormiek  t.  SuUivani,  28  U.  8.  10 
Wheat  192  [6: 800];  Des  Moines Mv^dR.  Co.  v. 
Iowa  Homestead  Co.  128  U.  &  552  [81:  202]; 
Cuddy.  Petitioner,  181  U.  8.  280  [88:  154]. 

By  section  750,  Revised  Statutes,  it  is  pro- 
vided: "In  eauity  and  admiralty  causes  only 
the  process,  pleadings,  and  decree,  and  sucn 
orders  and  memorandums  as  may  be  necessary 
to  show  the  Jurisdiction  of  the  court  and  regu- 
larity of  the  proceedings,  shall  be  entered  upon 
the  final  record." 

Section  698  is  as  follows: 

''Upon  the  appeal  of  any  cause  in  equity,  or 
of  admiralty  and  maritime  Jurisdiction,  or  of 

Srize  or  no  prize,  a  transcript  of  the  record,  as 
irected  by  law  to  be  made,  and  copieaof  the 
proofs,  and  of  such  entries  and  papers  on  file 
as  may  be  necessary  on  tbe  hearing  of  the  ap- 
peal, shail  be  transmitted  to  the  Supreme 
Court;  Prodded,  That  either  the  court  below 
or  tbe  Supreme  Court  may  order  any  original 
document  or  other  evidence  to  be  sent  up,  in 
addition  to  the  copy  of  the  record,  or  in  lieu  of 
a  copy  of  a  part  thereof." 

In  this  section  tbe  distinction  is  recognized 
between  that  which  constitutes  tbe  final  record 
and  that  which  may  be  made  part  of  the  record 
for  the  purposes  of  appeal  On  appeal  all 
questions  properly  preserved  are  open  to  de- 
termination, while  on  prohibition  the  inquiry 
is  confined  to  the  matter  of  lurisdiction,  so  that 
it  seems  to  follow  that,  unless  under  very  ex- 
traordinaiT  circumstances,  the  record  proper 
should  only  be  looked  into  in  the  latter  class 
of  cases. 

If  the  record  thus  made  constitutes  the  face 
of  the  proceedings  here,  the  alleged  want  of 
Jurisdiction  does  not  appear  therefrom. 

The  libel  alleges  that  tbe  seizure  was  made 
''within  the  limits  of  Alaska  Territory  and  in 
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the  waters  thereof,  and  within  the  civil  and 
judicial  District  of  Alaska,  to  wit,  within  the 
waters  of  ihat  portion  of  Bebrini;  Sea  belong- 
ing to  the  United  States  and  said  district,  on 
waters  navigable  from  the  sea  by  vessels  of  ten 
or  more  tons  burden."  As  it  is  admitted  that 
the  United  States  lawfully  exercises  jurisdic- 
tion to  the  extent  of  three  miles  from  shore 
over  the  waters  of  Behring  Sea,  the  allegation 
of  seizure  within  the  jurisdiction  is  sufficient. 
The  libel  further  avers  that  the  vessel  and  her 
captain,  officers,  and  crew,  "were  then  and 
there  found  engaged  in  killing  fur  seals  within 
the  limits  of  Alaska  Territory,  and  in  the  said 
waters  thereof,  in  violation  of  section  1956  of 
the  Revised  Statutes  of  the  United  States."   Of 

[508]  course,  these  are  the  waters  over  which  the 
United  States  lawfully  exercises  jurisdiction, 
and  upon  the  face  of  the  libel  the  court  had 
jurisdiction  of  the  forfeiture  and  of  the  offense. 
The  master  raised  no  question  of  jurisdiction 
in  filing  his  claim,  and  the  demurrer  having 
been  overruled,  the  answer  denied  that  the 
ieizure  was  made  within  the  waters  described 
or  that  the  vessel,  captain,  officers  or  crew  were 
found  engaged  in  killing  fur  seal  within  the 
limits  of  Alaska  Territory  or  in  the  waters 
thereof,  or  that  they  were  then  and  ther^  vio- 
lating any  law  of  the  United  States.  Trial 
having  been  had  the  court  found  that  "on  the 
9th  day  pf  July,  1887,and  theretofore, the  master 
and  crew  of  the  defendant  vessel  were  engaged 
in  killing  and  did  kill  fur  seals  in  that  portion 
of  Behrlng  Sea  ceded  by  Russia  to  the  United 
States  by  the  Treaty  of  March,  1867,  and  within 
the  waters  of  Alaska,  in  violation  of  section 
1956  of  the  Revised  Statutes  of  the  United 
States."  This  was  a  finding  of  the  commission 
of  the  offense  within  the  jurisdiction  stated  in 
the  Ubel. 

As  already  seen,  the  first  section  of  the  Act 
of  May  17,  1884,  provided,  "that  the  territory 
ceded  to  the  United  States  by  Russia  by  the 
Treaty  of  March  thlrtieth,eighteen  hundred  and 
sixty- seven,  and  known  as  Alaska,"  should 
constitute  a  civil  and  judicial  district  And 
by  section  1954  of  the  Revised  Statutes,  the 
laws  of  the  United  States  relating  to  customs, 
commerce  and  navigation  were  extended  "to 
and  over  all  the  mainland,  islands,  and  waters 
of  the  territory  ceded  to  the  United  States  by 
the  Emperor  of  Russia  by  Treatv  concluded  at 
Washington  on  the  thirtieth  aav  of  March, 
anno  Somini  eighteen  hundred  and  sixty- 
aeven."  The  finding  refers  similarily  to  that 
portion  of  Behring  Sea  ceded  by  Russia,  and 
states  that  the  killing  was  "within  the  waters 
of  Alaska."  The  second  and  third  findings 
were  that  the  vessel,  her  furniture,  apparel, 
tackle,  cargo,  and  477  fur  seal  skins,  were  seized 
in  said  waters,  that  is  to  say,  in  the  waters  of 
Alaska,  by  the  commancUng  officer  of  the 
United  States  revenue  cutter  Rush,  then  and 
there  engaged  in  the  revenue  marine  service  of 
the  United  States,  who  was  duly  commissioned 

[509]  by  the  Presidentof  the  United  States,  and  made 
such  seizure  under  the  direction  and  by  the 
authority  of  the  Treasury  Department. 

Upon  the  face  of  the  libel  and  findings,  if 
the  jurisdiction  did  not  extend  beyond  three 
miles  from  the  shore,  the  legal  inference  is  that 
the  offense  and  seizure  were  within  that  limit. 
Hudson  V.  Quatier,  10  U.  S.  6  Cranch.  281 
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[8:  224]:  The  Rio  Grande,  90  U.  S.  28  Waa 
458  [28:  158].  The  court  had  power  to  inqoiie 
into  the  fact  upon  which  jorisoicdon  depraded 
and  its  maintenance  of  jurisdictioa  involved 
the  conclusion  necessary  to  sustain  it. 

If,  therefore,  the  findings  of  fact  are  properly 
part  of  the  face  of  the  proceedings,  the  want 
of  jurisdiction  not  onlv  does  not  appear,  but 
the  contrary.  Tho  petitioner  asked  no  fiodinf 
of  fact  by  the  court  as  to  the  exact  locality, 
but  after  the  findings  and  concluaiooa  wen 
made  and  filed,  moved  in  arrest,  aasiAiog; 
among  other  grounds,  "that  from  the  endence 
produced  on  the  part  of  the  United  States  it 
appears  that  this  court  has  no  jurisdictloo  over 
the  subject-matter  of  this  cause."  Bat  this 
motion  was  not  equivalent  to  a  plea  in  abate- 
ment, nor  to  a  declinatory  allegation  in  the 
nature  of  a  plea  to  the  jurisdiction,  nor  to  a 
motion  for  a  rehearing.  By  the  demorrerand 
answer  the  defendant  had  submitted  to  the 
jurisdiction,  and  whatever  might  be  bis  lights 
upon  appeal,  the  interposition  of  thia  motion 
did  not  make  that  a  part  of  the  face  of  the  pro- 
ceedings, which  would  not  have  been  ao  with- 
out it 

Passing  from  this,  however,  whM  is  the  atti- 
tude of  the  case  as  to  the  findings?  Is  thia 
court  bound  hj  them  or  not?  If  so.  no  refer- 
ence to  the  evidence  would  be  admiaaihle. 

The  latter  part  of  section  7  of  the  Act  of  M av 
17, 1884,  (28  Stat,  at  L.  24,  26,)  ia  m  foQows: 
Writs  of  error  in  criminal  cases  ahall  issoe  to 
the  said  District  Court  from  the  United  States 
Circuit  Court  for  the  District  of  Oregon  in  the 
cases  provided  in  chapter  one  hundred  and 
seventy-six  of  the  laws  of  ei^teen  hundred 
and  seventy-nine;  and  the  juriadictioD  thereby 
conferred  upota  circuit  courts  is  hereby  gives 
to  the  Circuit  Court  of  Oregon.  And  the  flnd 
judgments  or  decrees  of  said  Ciicnit  and  Dia- 
trict  Court  mav  be  reviewed  by  the  Supretne 
Court  of  the  United  States  aa  in  other  caaea." 
We  are  of  opinion  that  the  word  Circuit  aa  bera 
used  refers  to  the  Circuit  Court  of  Oregon .  and, 
for  the  puipoeea  of  the  matter  in  band,  tbe 
clause  may  be  read:  "Andthefinallodnaenta 
or  decrees  of  said  District  Court  of  iilaaSa  may 
be  reviewed  by  the  Supreme  Court  of  tM 
United  States  aa  in  other  cases." 

Under  sections  690, 691, 692, 696,  and  609,  of 
the  Revised  Statutes,  this  court  has  appel- 
late jurisdiction  to  re-examine  tbe  final  Jod^ 
ments  of  any  Circuit  Court  or  of  anj  Ditrtet 
Court  acting  as  a  Circuit  Court,  in  dvfl 
actions,  where  the  matter  in  dispute,  exdn- 
sive  of  costs,  exceeds  the  sum  or  vahie  of 
$5,000;  all  final  decrees  of  any  Circuit  CooiV 
or  of  any  District  Court  acting  aa  a  Cfrcnlt 
Court,  in  cases  of  equity  and  of  admiraHty  and 
maritime  jurisdiction,  within  the  same  limit  of 
amount  involved;  all  final  decreeaof  any  Dis- 
trict Court,  in  prize  causes;  all  final  judgmesta 
at  law  and  final  decrees  in  equity  of  any 
Circuit  Court  or  of  any  District  Coait  act- 
ing as  a  Circuit  Court,  in  any  caas  touching 
patent  rights  or  copyrights;  in  any  dvil  actioa 
brought  by  the  United  States  for  tbe  enforoe^ 
ment  of  any  revenue  law  thereof:  in  adioM 
against  revenue  oflSoers;  in  cases  brmigbt  on 
account  of  deprivation  of  rights  of  citiaens  or 
of  rights  under  the  Constitution;  and  in  soils 
for  injuries  by  conspirators  against  dvil  rigbta. 

t4t  r.  s. 
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Under  section  701  this  court  may  affirm,  mod- 
i^Tt  or  leverse  any  judgment,  decree,  or  order 
or  a  Circuit  Court,  or  District  Court  acting  as 
a  Circuit  Court,  or  of  a  District  Court  in  prize 
causes,  lawfully  brought  before  it  for  review, 
or  may  direct  such  Judgment,  decree,  or  order 
to  be  rendered,  or  such  further  proceedings  to 
be  bad  by  the  inferior  court  as  the  justice  of 
the  case  may  require.  And  it  is  argued  that 
tbe  words  ''as  in  other  cases,"  in  section  7  of 
the  Act  of  1884  can  mean  nothing  else  than 
other  cases  of  appeals  from  district  courts  and 
district  courts  actinc^  as  circuit  courts;  and  that 
the  right  of  appeal  from  the  decrees  of  district 
courts  is  confined  to  prize  causes  under  section 
6d5. 

It  is  said  that  if  there  could  be  such  a  thing 
IS  an  appeal  from  the  District  Court  of  Alaska, 
in  an  ordinary  admiralty  case  direct  to  this 
court,  this  court  would  be  obliged  to  try  the 
case  de  now;  that  the  District  Court  of  Alaska, 
sitting  as  an  admiralty  court,  would  supply  and 
tnke  the  place  of  a  Circuit  Court  in  admiralty 
siuing  in  appeal,  although  all  the  statutes  au- 
thorizing district  courts  to  exercise  the  func- 
tions of  circuit  courts  expressly  exclude  the 
power  of  appeal;  that  the  only  foundation  of 
a  right  of  appeal  from  the  Alaska  court,  based 
upon  this  right  to  exercise  the  jurisdiction  of  a 
Circuit  Court,  is  section  692  of  the  Revised 
Statute!^  ind  that  only  extends  to  the  final 
decree  of  such  District  Court  when  exercising 
the  jur^iction  of  a  Circuit  Court,  while  the 
exercise  of  admiralty  and  maritime  jurisdiction 
by  the  District  Court  for  Alaska  was,  by  the 
Act  creating  it  and  the  Revised  Statutes,  the 
exercise  of  purely  district  court  jurisdiction 
as  such;  nor  could  the  Alaska  court  be  sup- 
posed to  have  acted  in  the  exercise  of  both 
jurisdictions,  as  the  only  admiralty  and  mari- 
time jurisdiction  which  belongs  to  the  circuit 
courts  is  appellate. 

But  the  District  Court  of  Alaska  is  not  alone 
a  District  Court  of  the  United  States,  and  a 
District  Court  exercising  circuit  court  powers; 
it  is  also  a  court  of  general  law  and  equity  juris- 
dictkHL  If  tbe  contention  of  petitioner  were 
correct,  any  power  of  review  in  this  court  over 
judgments  and  decrees  of  the  Alaska  court  in 
law  and  equity,  except  when  entered  as  a 
Circuit  Court,  would  be  excluded.  We  do  not 
think  it  was  t^e  intention  of  Congress  to  give 
•ach  finality  to  its  Judgments  and  decrees. 

It  seems  to  us  that  the  words  "as  in  other 
cases"  mean,  as  in  similar  cases,  from  other 
courts;  and  we  concur  in  the  construction 
contended  for  on  the  part  of  the  respond- 
ent, that  the  meaning  of  the  provision  is,  that 
Ibis  cotirt  may  review  the  final  judgments  or 
decrees  of  the  District  Court  of  Alaska  as  in 
cases  of  the  same  kind  from  other  courts. 

The  Act  of  February  16, 1876,  (18  Slat  at  L. 
^5>)  provides  that  circuit  courts  of  the  United 
States  in  deciding  causes  of  admiralty  or  marl- 
tune  jurisdiction  of  the  instance  side  of  the 
ooort  shall  find  the  facts  and  the  conclusions 
of  law  upon  which  it  renders  its  judgments  or 
decrees,  and  shall  state  the  facts  and  conclusions 
of  law  separately.  And  the  review  of  the  judg- 
ments or  decrees  entered  upon  such  findings, 
bj  this  court,  upon  appeal,  is  "limited  to  a 
determination  of  the  question  of  law  arising 
uiKHi  tbe  record,  and  to  such  niUngs  of  the 
Circuit  Court,  excepted  to  at  the  time,  as  may 
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be  presented  by  a  bill  of  exception!  prepared  u 
in  actions  at  law." 

In  Durouueau  t.  United  States,  10  U.  8. 6 
Cranch,  807,815  r8:283,  285],  the  effect  of  sec- 
tion ten  of  the  Judiciary  Act  of  1789,  (1  8tat. 
at  L.  78,  77,)  was  under  consideratioiL  The 
section  provided  "that  the  District  Court  in 
Kentucky  District"  should  in  addition  to  the 
ordinary  jurisdiction  of  a  District  Courc  "have 
jurisdiction  of  all  other  causes,  except  of  ap- 
peals and  writs  of  error  hereinafter  made  cog- 
nizable in  a  Circuit  Court,  and  shall  proce^ 
therein  in  the  same  manner  as  a  Circuit  Court, 
and  writs  of  error  and  appeals  shall  lie  from 
decisions  therein  to  the  supreme  Court  in  the 
same  causes,  as  from  a  Circuit  Court,  to  the 
Supreme  Court,  and  under  the  same  regula- 
tions." 

It  was  argued  that  under  this  provision  the 
writs  of  error  and  appeals  provided  were  in- 
tended to  lie  only  from  cases  in  which  the 
District  Court  acted  as  a  Circuit  Court.  Mr, 
Chtrf  Justice  Marshall,  delivering  the  opinion 
of  the  court,  said: 

"It  would  be  difficult  to  conceive  an  intention 
in  tbe  Legislature  to  discriminate  between  judg- 
ments rendered  by  the  District  Court  of  Ken- 
tucky, while  exercising  the  powers  of  a  District 
Court,  and  those  rendered  by  the  same  court 
while  exercising  circuit  powers,  when  it  is 
demonstrated  that  the  Legislature  makes  no  dis- 
tinction in  the  cases  from  their  nature  and 
character.  Causes  of  which  the  district  courts 
have  exclusive  original  jurisdiction  are  carried 
into  tbe  circuit  courts,  and  then  become  the 
objects  of  the  appellate  jurisdiction  of  this 
court.  It  would  be  strange  if,  in  a  case  where 
the  powers  of  the  two  courts  are  united  in  one 
court,  from  whose  judgment  an  appeal  lies, 
causes,  of  which  the  d&trict  courts  have  ex- 
clusive original  jurisdiction,  should  be  excepted 
from  the  operation  of  the  appellate  power.  It 
would  require  plain  wonu  to  establish  this 
construction,  .  .  , 

"The  plain  meaning  of  these  words  is,  that 
wherever  the  District  Court  decides  a  cause 
which,  if  decided  in  a  Circuit  Court,  either  in 
an  original  suit,  or  on  an  appeal,  would  be  sub- 
ject to  a  writ  of  error  from  the  Supreme  Court, 
the  judgment  of  the  District  Court  shall,  in 
like  manner,  be  subject  to  a  writ  of  error." 

In  our  view,  that  decision  is  in  point  and  is 
decisive.  We  hold  that  an  appeal  lay  to  this 
court  from  the  decree  in  question,  and.  fur- 
ther, that  the  Act  of  1876  applies,  and  that, 
the  District  Court  having  found  the  facts, 
we  should  be  limited,  on  appeal,  in  the 
consideration  of  the  case,  to  the  questions  of 
law  presented  on  the  record. 

Upon  the  face  of  the  libel,  the  facts  found, 
and  the  final  decree,  the  District  Court  clearly 
had  jurisdiction.  This  petitioner  had  a  remedy 
bv  appeal  from  that  decree,  which  was  ineffica- 
cious because  of  his  neglect  to  have  included 
in  those  findings  the  fact  of  the  exact  locality 
of  the  offense  and  seizure.  Such  be|fig 
tbe  case,  the  writ  of  prohibition  prayed  for 
should  not  issue,  even  if,  under  any  circom- 
stances,  the  court  consider  the  evidence  taken 
below  in  determining  whether  a  prohibition 
should  issue  after  sentence. 

Bule  discharged  and  prohibition  denied. 
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Mr.  Justice  TiMi  dissented. 


£4ft 


118-616 


SUFBBMS  COCTBT  OF  THB   UNITED  STATBiw 


OOK.  Txsif, 


fichooDer  SYLVIA  HANDY 

«. 

UNITED  STATEa 

(Bee  8.  C  B^porter*B  ed.  ^he  SjlTia  Haody,^ 

fil8-61ft.) 

App$akfrom  U.  8.  DiHriet  Court  qf  Alaska  in 
admiraltff — when  this  court  vfiU  not  review 
theeaee. 

L  lo  appeal!  taken  from  (Teoreea  of  the  District 
Court  of  the  United  States  for  the  District  of 
Alaska  sitting  in  admiralty*  this  court  is  limited 
to  a  detormination  of  the  questions  of  law  arising 
upon  the  record,  and  to  such  rulings  of  the  court, 
excepted  to  at  the  time,  as  may  be  presented  by  a 
bill  of  ezceptiona  prepared  as  in  actions  at  law. 

1.  Where  in  the  clerk*s  certificate  no  mention  is 
made  of  a  bill  of  exceptions,  and  the  paper  so 
■tjled  in  the  record  was  signed  at  a  term  suc- 
ceeding that  of  the  trial,  without  authority 
therefor  being  shown,  and  the  only  exception  is 
a  general  one  to  the  law  as  declared  by  the  court 
In  its  findings  and  conolusiona,  the  decree  ap- 
pealed from  will  be  afOrmed. 

[No.  58.] 

Argued  Nov.  11, 1891.    Deeided  FIA.  29. 1892, 

APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
Alaska,  of  forfeiture  against  the  Schooner 
Sylvia  Handy,  her  tackle,  apparel,  furniture, 
cargo  and  certain  seal  skins.    Affirmed. 

Statement  by  Mr.  Ohitf  Justice  Falter: 

Tliis  was  a  libel  filed  in  the  District  Court 
of  the  United  States  in  and  for  the  District 
[5141  ^  Alaska,  September  15,  1887,  alleging  the 
felzore  by  the  commander  of  the  revenue 
eatter  Bear,  duly  thereto  authorized,  of  the 
schooner  Sylvia  fiandy  of  San  Francisco,  her 
tackle,  etc.,  on  September  2,  1887,  *« within 
the  limits  of  Alaska  Territory,  and  in  the 
waters  thereof,  and  within  the  civil  and  Ju- 
dicial district  of  Alaska,  to  wit,  within  the 
waters  of  that  portion  of  Behring  Sea  be- 
longing to  the  United  States  and  said  dis- 
trict, on  paters  navigable  from  the  sea  by 
vessels  of  ten  or  more  tons  burden,  *  as  for- 
feited to  the  United  States  for  the  killing  of 
fur  seal  *"  within  the  limits  of  Alaska  Terri- 
tory and  in  the  said  waters  thereof  in  viola- 
tion of  section  1956  of  the  Revised  Statutes 
of  the  United  States.  ** 

Monition  was  duly  issued  and  returned, 
and  the  owners  Intervened  and  made  claim 
to  the  schooner,  her  tackle,  etc.,  September 
19,  1887,  and  on  the  same  day  filed  a  general 
demurrer,  which  was  overruled,  and  Uien  an 
answer  traversing  the  averments  of  the  libel 
in  general  terms. 

The  right  to  publication  and  posting  of 
notice  of  the  libel  and  seizure  of  the  property 
proceeded  against  was  waived,  as  also  the 
time  of  hearing.    The  cause  having  been 

Nora.— ^  to  aampeion,  v)hen  must  he  taken^  to  he 
anaOabU  on  review^  see  tiots  to  Phelps  v.  Mayer,  14: 
§48. 

MU>whattH9rt4€vlairityinezeeptlomUneees9ary 
in  order  to  a  rtview  m  appeOale  eourU  see  noU  to 
Moore  v.  Bank  of  Metropolis,  10: 178. 

Am  to  what  QueeUom  the  United  States  Supreme 
OouHwOlrtvtew  on  writ  of  error;  bUlofsapeepttone, 
see  note  to  Parks  ▼.  Turner,  18: 86& 
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heard,  the  following  findings  and  ooncl onions 
of  law  were  made  and  filra  September  22, 
1887: 

*^This  cause  having  been  tried  and  sab- 
mitted,  the  court,  from  the  evidence,  finds 
the  following  facts  and  conclusions  of  law. 

''Ist.  That  on  the  2d  day  of  September, 
1887,  and  theretofore,  the  master  and  crew 
of  the  defendant *s  vessel  were  engaged  in 
killing  and  did  kill  fur  seals  in  that  portion 
of  Beluing  Sea  ceded  by  Russia  to  the  United 
States  bv  the  Treaty  of  March,  18<r7,  and 
within  the  waters  of  Alaska,  in  violation  of 
section  1956  of  the  Revised  Statutes  of  the 
United  States,  and  that  the  promiacuous 
shooting  of  fur-bearine  animals  in  the  waters 
adjacent  to  the  islands  for  St  Paul  and  SL 
G^rge,  and  in  that  portion  of  Behring  Sea 
east  of  the  19dd  decree  of  west  longitude, 
has  a  tendency  to  frighten  and  prevent  said 
animals  from  going  upon  those  islands,  as 
they  have  been  accustomed  to  do  in  the  pa«t. 

"■  2d.  That  on  the  said  2d  da^  of  September,  r. 
1887,  said  vessel,  her  furniture,  apparel.  ^ 
tackle,  cargo,  and  1,679  fur-seal  skins  were 
seized  in  said  waters  by  the  conunanding 
officer  of  the  United  States  revenue  cutter 
Bear,  then  and  there  engaged  in  the  revenue 
marine  service  of  the  United  States. 

**Bd.  That  said  conmianding  ofllcer  was 
duly  commissioned  by  the  Prorident  of  the 
United  States,  and  made  such  seizure  under 
the  direction  and  by  the  authority  of  the 
Treasury  Department  of  the  United  States. 

''4th.  That  said  proper^  so  seized  was  de- 
livered by  said  conmianaing  officer  of  said 
cutter  to  the  United  States  marshal  of  the 
district  of  Alaska,  and  is  now  within  the 
jurisdiction  of  this  court 

"  As  conclusions  of  law  the  court  finds  that 
the  plaintiff  is  entitled  to  a  decree  of  for- 
feiture against  said  vessel,  her  tadcle.  ap- 
parel, furniture,  cargo,  and  the  said  1,679 
fur-seal  skins." 

A  motion  in  arrest  was  filed  Octobers. 
1887,  and  a  motion  for  new  trial  and  stay  of 
proceedings,  February  14,  1886,  which  was 
overruled  by  the  court  Febnuuy  81.  An 
appeal  to  this  court  was  allowed  and  perfected 
March  28,  1888. 


Messrs,  W.  G.  Johnson  and  Caldi 
Carlisle  for  appellant 

Messrs.  W.  H.  H.  BUUer,  Atiif^Oen.,  and 
Wm.n.Tmfif  Midtor-Oen.,  for  appellee. 

Mr.   Chief  Justice  Tnllmr   delivered  the 
opinion  of  the  court : 

We  have  already  held  in  J9r  parle  Cooper, 
ante,  472,  that  the  Act  of  Febru^ur  16,  1^7.). 
(18  Stat,  at  L.  815.  chap.  77,  g  1,)  applies 
to  appeals  taken  from  decrees  of  the  District 
Court  of  the  United  States  for  the  District 
of  Alaska  sitting  in  admiralty,  and  we  are 
therefore  limited  upon  this  appeal  to  a  dr* 
termination  of  the  questions  of  law  arising 
upon  the  record,  and  to  such  rulings  of  the 
court,  excepted  to  at  the  time,  as  may  be 
presented  by  a  bill  of  ezoepldons  prepared 
as  in  actions  at  law.  The  libel  and  finding:! 
in  this  case,  as  in  that,  are  sufficient  to  sus-  n| 
tain  the  Jurisdiction. 

The  certificate  oi  the  clerk  is  to  the  effect 
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"thai  the  foregoinff  copies  of  pleadings, 
pspen,  and  Journal  entries  in  the  cause  of 
uiUei  8UXU9  v.  The  Schooner  Siflvia  Handy 
mkdL,  If.  Handy  db  Co.  ha^e  been  by  me 
compared  with  we  originals  thereof  as  the 
sune  appear  on  file  and  of  record  in  this 
court,  umI  that  the  same  are  full  and  true 
tnnscripU  of  said  original  pleadings,  papers, 
uA  journal  entries  now  in  my  custody  and 
control. "  No  mention  is  made  in  this  cer- 
tificate of  a  bill  of  exceptions,  but  we  find 
in  the  record  a  paper  so  styled  filed  March 
28,  1888,  and  presumably  signed  on  that  day. 
Two  terms  of  the  District  Court  of  Alaska 
are  proyided  for  in  each  year,  one  beginning 
on  the  first  Monday  of  May  and  the  other  on 
the  first  Monday  of  November.  (28  Stat,  at 
L.  24,  chap.  58,  g  8.)  The  trial  of  this 
ctose  took  place  on  the  22d  of  September, 
1887,  and  the  decree  was  entered  on  that  day, 
and  there  is  nothing  in  the  record  showing 
the  autbority  of  the  court  to  allow  a  bill  of 
exceptions  at  tbe  succeeding  term.  Looking 
into  the  bill,  however,  the  only  exception 
that  we  find  there  taJLcn  is  uius  stated: 
*The  defendants  there  and  then  excepted  to 
the  ruling  of  the  court  and  the  law  as  de- 
clared Xsj  the  court,  viz :"  and  then  follow 
the  findings  of  fact  and  conclusions  of  law 
made  and  filed  by  the  court. 

The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  and  no  request  was 
made  for  a  finding  of  fact  as  to  the  actual 
locality  of  the  killing  and  the  seizure  in 
qaestion. 

Under  these  circumstances,  the  rulings  in 
&  parte  Choper  are  decisive  of  this  case, 
Mid  the  decree  ioiU  therefore  be  qfflrmed, 

Mr.  Jtutiee  Field  dissented. 


J.  TALMAN  BUDD,  Plff.  in  Err., 

V. 

THB  FBOPLB  OF  THE  STATE  OF  NEW 

YORK. 


THB  FBOPLB  OF  THB  STATE  OF  NEW 
TORE,  e»  rel,  EDWARD  ANNAN, 
Piff.  in  Err., 

V, 

ANDREW  WALSH,  Police  Justice  of  the 

CItj  of  Brooklyn,  and  Clabs  D.  Rhinb* 

HABT,  Sheriff  of  the  County  of  Einga 

THE  PEOPLE  OP  THE  STATE  OP  NBW 
YORK,  «B  ra.  FRANCIS  B,  PINTO, 
Flff.  in  Err., 

V. 

ANDREW  WALSH,  Police  Justice  of  the 

aty  of  Brooklyn,  and  Clabk  D.  Rhims- 

HABT,  Sheriff  of  the  County  of  Kings. 

CSee  8.  C.  Beporter*B  ed.  SLl-W^) 

Stm  Tark  law  regulating  feetqf  elevators  i$ 
canetUutional—lmeineee  eharoed  with  a  publie 
iniereei — eontroOed  by  publie  legislation — 
poUee  power  tf  the  Siate^Legislature  map 
fa  the  eharge^-egtial  protection  qf  the  laws. 

JXaoL—AM  to  poHee  potoer  of  stales;  instances  of 
A  txerdss,  tee  note  to  fiarUer  v.  Connolly,  28: 028. 

As  to  state  controU  over  railroads,  see  note  to  Bal- 
ttaore  4  O.  JEL  Oo.  v.  Maryland,  22: 078. 

t4tU.  8. 


1.  The  New  Yorklaw  of  1888,  regulating  the  feea 
for  elevating  and  dtoohaiglng  grain  by  elevators 
Is  not  oontrary  to  the  Uth  Amendment  to  the 
Oonstltutlon  of  the  CTnlted  States,  and  does  not 
deprive  the  dtlaen  of  bis  property  without  due 
process  of  law;  and  Is  not  uooonstitutional  In 
fixing  the  mazinium  charges  which  it  specifies, 
nor  in  limittaig  the  charge  for  shoveling  to  the 
actual  cost  thereof,  and  it  is  a  proper  exerdse  of 
the  police  power  of  the  State. 

2.  The  business  of  elevating  grain  is  a  business 
charged  with  a  public  interest,  and  those  who 
carry  It  on  occupy  a  relation  to  the  oommunity 
analogous  to  that  of  common  carriers,  and  may 
be  oontroUed  by  public  legislation  for  the  com- 
mon good. 

8.  The  New  York  Act  of  1888,  as  to  elevators.  Is 
constitutiooal,  as  an  exerdse  of  the  police  power 
of  the  State;  it  is  not  a  regulation  of  Interstate 
commerce,  and  does  not  deprive  the  elevator 
owners  of  the  equal  protection  of  the  laws. 

4.  The  Legislature  can  fix  a  maximum  beyond 
which  any  charge  would  be  unreasonable,  for 
the  use  of  property  in  which  the  public  has  an 
interest,  but  cannot  compel  the  doing  of  services 
without  reward. 

fNos.  719,  644,  645.] 

Argued  and  Buimitted  Nov.  17, 18, 1891.    Be- 
dded Feb.  £9.  1892. 

THE  first  of  the  above  named  cas^  Budd  v. 
The  People  of  the  State  of  New  York,  is  in 
error  to  the  Superior  Court  of  Buffalo,  State  of 
New  York,  to  review  a  judgment  of  that  courts 
adjudging  that  said  Bodd  pay  a  fine  and  in  de- 
fault Uiereof  be  committed  to  jail  for  a  violation 
of  the  New  York  law  of  1888,  regulating  the 
fees  and  charges  for  elevating,  etc.,  grain  by 
means  of  a  stationary  elevator  which  judgment 
had  been  affirmed  bv  the  General  Term  of  that 
court  and  by  the  Court  of  Appeals  of  New 
York. 

The  second  and  third  of  the  above  named 
cases.  People  v.  Walsh,  are  in  error  to  the  Su- 
preme  CJourt  of  the  State  of  New  York,  to  re- 
view judgments  of  that  court,  in  General  Term, 
dismissing  writs  of  habeas  corpus  and  certiorari 
issued  in  order  to  discharge  said  Edward  An- 
nan and  Francis  E.  Pinto,  who  were  arrested 
and  in  custody  for  the  violation  of  said  New 
York  law  by  exacting  excessive  charges  for  ele- 
vating, etc.  grain  and  for  trimming  the  cargo, 
which  Judgments  had  been  afflrmedby  the  New 
York  Court  of  Appeals.    Ju^fments  affirmed. 

See  same  cases  below,  6  L.  R.  A.  559, 117  N. 
Y.  1,  621,  50  Hun,  418. 

The  facts  are  stated  in  the  opinion. 

Mr.  Spencer  Clinton,  for  plaintiff  in 
error,  in  Budd  v.  8tate  of  New  York: 

The  police  power  of  the  states  onlv  extends 
to  property  or  business  which  is  by  its  owner 
devot^  to  the  public  bv  granting  to  the  pub- 
lic tiie  right  to  demand  its  use. 

PeopU  V.  Walsh,  117  N.  Y.  621;  Mode  Island 
V.  Massachusetts,  87  U.  S.  12  Pet.  657.  728  (9: 
1288,  1260);  Ogden  v.  Saunders,  25  U.  S.  12 
Wheat.  854  (6:654);  Cohens  v.  Virginia,  19  U. 
8.  6  Wheat  416  (6:294);  Craig  v.  Missouri,  29 
U.  S.  4  Pet.  481,  482  (7:910,  911). 

Messrs.  Bei^amin  F,  Traey  and  Wil- 
liam N.  Dykman*  for  plaintiff  in  error,  in 
People,  ex  rel.  Annan,  v.  Walsh  wad  in  People,  e9 
rel.  Pinto,  v.  Walsh. 

Floating  elevators  in  the  port  of  New  York 
are  private.    They  are  not  affected  with  any 
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public  interest,  and  they  are  not  subject  to 
regulation  of  rates. 

Alexander  ▼.  Greene,  8  Hill,  9;  Caton  t.  Bum- 
ney,  18  Wend.  387;  Welle  v.  Steam  Nav.  Co,  2 
N.  Y.  204;  Wetm^re  v.  Brooklyn  Gob  LigJU  Co. 
42  N.  T.  884;  Woodruff  v.  Havemeyer,  7  Cent. 
Rep.  776. 106N.Y.  129. 

The  canal  does  not  impress  with  a  public 
character  those  who  are  engaged  in  canying 
merchandise  through  it. 

h\sh  V.  Clark,  49  N.  Y.  122;  WeU$  v.  8Uam 
Nav,  Co,  2  N.  Y.  204;  Alexander  v,  Greene,  8 
Hill.  9. 

This  law  is  unconstitutionaL 

Chicago,  M,  dt  St,  P.  R.  Co,  v.  Minnesota, 
134  U.  S.  486  (38:984);  Cooley.  Const.  Lim.  222; 
15  Vin.  Abr.  398;  Cooley,  Const.  Lim.  (5th  ed.) 
736;  Uix  v.  Gardiner,  2  Hurlst.  195:  Be  Eureka 
Basin  W.  H.  A  Mfg.  Co.  96  N.  Y.  42;  New 
York  V.  SlaHn,  8  Cent.  Rep.  48,  106  N.  Y.  1; 
MiOe  V.  Si.  Clair  County  Comrs,  4  HI.  58; 
Trustees  of  Schools  ▼.  Tatman,  13  111.  27. 

In  New  York  the  Brooklyn  wharves  are  pri- 
vate. 

Wetmore  v.  Brooklyn  Gas  Light  Co.  42  N.  Y. 
884;  Woodruff  v.  Hafsenuyer,  7  Cent  Rep.  776, 
106  N.  Y.  129;  AUen  v.  Saekrider,  37  N.  Y. 
841:  Fish  v.  Clark,  49  N.  Y.  122;  Be  JVewTork 
L.  dW,  S.  a>.  99N.Y.  12. 

A  flouting  elevator  in  the  port  of  New  York 
is  wholly  private. 

Munn  V.  FeopU,  69  Dl.  80;  Wabash,  8t,  L. 
A  P.  B.  Co.  V.  JUinois,  118  U.  S.  557  (80:244). 

This  law  is  unconstitutional  and  void  because 
it  decides  that  Mr.  Annan's  elevator  is  not  pri- 
vate, and  therefore  free  from  legislative  con- 
trol without  due  process  of  law. 

People  V.  Marx,  99  N.  Y.  877;  Morgan  v. 
King,  85  N.  Y.  454;  NeuUand  v.  Marsh,  19  DL 
876;  Brviwfs  App.  16  Pa.  266;  Eurtado  v.  CW- 
ifomia,  110  U.  8.  516  (28:282). 

Every  principle  which  should  govern  legis- 
lation is  violated  by  this  law. 

People  V.  Gaison,  12  Cent.  Rep.  616,  109  N. 
Y.  899. 

Mr.  Georse  T.  Qninby*  for  defendant  in 
error  in  Buddr,  State  of  New  York: 

The  courts  of  New  York  have  been  most 
conservative  in  their  construction  of  acts  of  the 
Legislature  affecting  the  rights  of  the  citizen. 

Be  Jacobs,  98  N.  Y.  98;  People  v.  Marx,  99 
N.  Y.  877;  People  v.  Gillson,  12  Cent,  Rep.  616. 
109  N.  Y.  899;  PiweU  ▼.  Pennsylvania,  127  U. 
8.  678  (82:253). 

The  same  subject  has  been  repeatedly  under 
the  consideration  of  this  court,  and  the  police 
power  of  the  legislatures  of  the  different  states 
sustained 

Mugler  v.  Kansas.  123  U.  8.  628  (81:205); 
Slaughter' Bouse  Cases,  88  U.  8.  16  Wall.  86 
(21:894);  Munn  ▼.  minois,^XJ.  8. 113(24:77). 

When  one  devotes  his  property  to  a  use  In 
which  the  public  have  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  that  use,  and 
must  submit  to  be  controlled  by  public  l^isla- 
tion  for  the  common  good,  to  the  extent  of  the 
interest  he  has  thus  created. 

The  presumption  is  strongly  in  favor  of  the 
statute. 

Sinking  F^nd  Cases,  99  U.  8.  718  (25:501); 
Pieople  T.  Obmstoek,  78  N.  Y.  856:  Be  Gilbert 
Rtee.  R  Co,  t.  Bdndereen^  70  N.  Y.  867. 

The  bmlneM  of  elevating  grain  is  of  such  a 
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nature  as  fairly  to  be  jlassed  aa 
charged  with  a  public  interest 

New  Jersey  Steam  Nat.  Co,  ▼. 
Bank  of  Boston,  47  U.  8.  6  How.  844  (12:4«% 
Sandford  v.  Catauissa,  W.  d:  B.  R.  Co.  24^  P^ 
881;  Chicago  dN.W.  B  Co.  ▼.  People,  56  UL 
877;  Munn  v.  lUinois,  94  U.  8.  130  (24:65): 
Chesapeake  d  P.  Teleph.  Go.  v.  BaUimore  ^  O. 
Teleg.  Co.  66  Md.  899,  59  Am.  Rep.  167. 

Whenever  a  person  pursues  a  public  cftlliiiff 
of  such  a  nature  that  the  people  must  of  neces- 
sity deal  with  him,  and  are  therefore  under  a 
moral  duress  to  submit  to  his  terms  if  anre- 
strained  by  law,  then,  in  order  to  prevent  ex- 
tortion and  an  abuse  of  his  position,  the  price 
he  may  charge  for  his  services  maj  t)e  regu- 
lated by  law. 

Com.  V.  Duane,  93  Mass.  1;  State  v.  Berry, 
50  N.  C.  252;  Murray  v.  Uoboken  Land  d  Imp, 
Co,  59  U.  S.  18  How.  272  (15:872);  MilU  v.  St, 
Clnir  County  Comrs.  4  Dl.  58;  Truetee*  cf 
Schools  V.  Tatman,  18  111.  87. 

The  highest  courts  of  several  states  have  fol- 
lowed the  principles  deemed  to  be  settled  in 
the  Munn  case. 

Bertholf  v.  CBeilly,  74  N.  Y.  528:  Doris  w. 
State,  68  Ala.  58.  44  Am.  Rep.  132;  MiOett  v. 
People,  5  West.  Rep.  155, 117  UL  294, 57  Adl 
Rep.  878;  Western  U,  TeUg.  Co.  v.  Jlendleton, 
95  Ind.l2;  Nash  v.  Page,  80  Ky.  539;  Ckee^peakt 
d  P.  Teleph.  Co.  v.  BalUmore  d  O.  TeUg,  O: 
66  Md.  899;  Sawyer  ▼.  Dacis,  186  ^fass.  289. 
Stone  V.  Yazoo  d  M.  V.  B  Co.  62  Miss.  607; 
StaU  V.  Nebraska  Teleph.  Co.  17  Neb,  126; 
Thorpe  v.  Bulland  dB.  R  Cb.  27  Vi.  140. 

If  it  is  a  question  of  fact  as  to  whether  the 
business  of  elevating  grain  is  a  public  or  pri- 
vate business,  then^such  question  of  fact  is 
wholly  within  the  province  of  the  Legislature 
to  determine. 

Plmeell  ▼.  Pennsylvania,  127  U.  8.  685  (82: 
256);  People  v.  Draper,  15  N.  Y.  545;  SUte  v. 
Addington,  77  Mo.  110;  Doyle  t.  Qfmtinentai 
L.  Ins.  Co.  94  U.  8.  535,  541  (24:  148,  151); 
People  V.  Orange  Countv  Suprs.  17  N.  Y.  235; 
Pe^  V.  Albertson,  55  N.  Y.  50. 

The  fact  that  the  Act  in  question  may  impair 
the  value  of  property  does  not  render  it  oncos- 
stitutionaL 

Pftdps  V.  Baeey,  60  N.  Y.  14;  HIU  T.  Tk^m^ 
son,  16  Jones  &  8.  481;  Thorpe  ▼.  Butland  d 
B.  B.  Co.  27  Yt  140;  Slaughter- Bourn  Oaess, 
88  U.  8.  16  Wall.  86(21:894). 

Messrs.  J.  A.  HyUuid  and  Ck^Het  F. 
Tabor,  for  defendants  in  error,  in  People^  ret 
Annan,  ▼.  WaM,  and  in  People,  ex  rsL  Pinto, 
▼.  Walsh: 

The  power  of  the  Leirislature  to  control  and 
regulate  charges  for  elevating  grain,  as  ob- 
braced  in  the  Act,  rests  upon  the  nature  and 
extent  of  the  business,  which  affects  the  busi- 
ness with  a  public  interest. 

Munn  T.  lUinoie,  94  U,  &  124  (M:  88);  Ooo> 
ley,  Const  Lim.  (5th  ed.)  789. 

The  Act  is  constitutional  as  an  exeralss  of 
the  police  power  of  the  8tate. 

Broom,  Leg.  Max. J7th  Am.  ed)  1  si  ssf.,  and 
Wietseg.;  Entick  ▼.  aifTtii^f9m,19  How.  BtTt. 
1066;  MobiUy.  Yuille,  8  Ala.  189, 140,  86  Am. 
Dec.  441;  Bertholf  v.  (TBoM^  74  K.  T.  506; 
PhelpsY.  Baeey,  60 N.  T.  10;  BiB t.Hmmmsa. 
16  Jonesft  8.  4Bl;Da^w.  8iate,9S  Ala. S8, 44 
Am.  Rep.  128;  Barbier  ▼.  QmiM%.  lit  U.  a 
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27(28:928);  Soon  Hing  T.  Orowleif,  119  U.  S. 
708(28:  1145);  8taU  ▼.  Burgoyne,  7  Lea,  178, 
40  Am.  Bep.  60. 

The  leaoiDf;  deddoDS  of  this  court  which 
toodi  tise  qaesUoDs  inyolved  in  the  cases  at 
bar  sustain  the  constitutionality  of  this  Act. 

Munm  T.  JUinaU,  94  U.  S.  118  (24:  77);  PHk 
▼.  ChUiaffO  d  N.  W.  R.  Co.  04  U.  8.  176(24: 
96);  Dow  T.  Beiddman,  125  U.  8.  688  (81:  848); 
Ctieago,  M,  db 8l  P.  R.O0.  v.  Minnesota,  184  U. 
a  455  (88:  070). 

The  law  in  question  is  valid  as  an  Act  regu- 
latlog  commerce  on  the  waters  of  the  8tate. 

Munn  T.  nUnoU,  04  U.  8.  186  (24: 87);  Coo- 
ItM  V.  Board  qf  Wardem,  58  U.  8.  12  How.  290 
a8:006);  iSr  parte  McNeil,  80  U.  8.  18  Wall. 
286  (20: 624);  Wiiaon  t.  MeNamee,  102  U.  S. 
678  (26:  884);  Fiteh  ▼.  Livingston,  4  8andf. 
482. 

A  statute  to  be  held  unconstitutioDal  must 
be  plainly  at  war  with  the  fundamental  law. 

FiBopU  V.  Torrif,10  Ont.  Rep.  460, 108  N.Y.  1. 

Erery  piesumptioD  is  in  favor  of  the  validity 
of  tn  enactment  of  the  state  Legislature. 

People  ▼.  Camttoek,  78  N.  T.  &6;  Be  Oilbert 
JBet.  &  Co.  ▼.  Uanderaon,  70  N.  T.  861,  867; 
People  ▼.  Brigge,  50  N.  Y.  585;  Butchers  U. 
0».  T.  Orescent  OityCo.  Ill  U.  a  746  (28:  585). 

ifr.  J««r»ee  BhLiehford  delivered  (he 
opinion  of  the  court: 

On  the  9th  of  June,  1888,  the  governor  of 
the  State  of  New  York  approved  an  Act, 
chapter  681  of  the  laws  of  New  York  of  1888, 
which  had  been  passed  bv  the  two  houses  of 
the  Legislature,  three  fifths  beine  present,  en- 
titled ^An  Act  to  Regulate  the  Fees  and 
Charges  for  Elevating,  Trimming,  Receiving, 
Wei^iDg  and  Discharging  Grain  by  Means  of 
Floating  and  Stationary  Mevators  and  Ware- 
honses  in  this  State."  The  Act  was  in  these 
words:  "Section  1.  The  maximum  charge  for 
elevating,  receiving,  weighing  and  discharging 
18]  grain  by  means  of  floating  and  stationary  ele- 
vators and  warehouses  in  this  State  shall  not 
exceed  the  following  rates,  namely:  For  ele- 
ntiDg,  receiving,  weighing  and  discharging 

Sain,  five  eighths  of  one  cent  a  bushel.  £ 
e  process  of  handling  grain  by  means  of 
floating  aod  stationary  elevators,  Uie  lake  ves- 
sels (»-  propellers,  the  ocean  vessels  or  steam- 
ships, and  canal  boats,  shall  onlv  be  required 
to  pay  the  actual  cost  of  trimming  or  shovel- 
teg  to  the  leg  of  the  elevator  when  unloading, 
>od  trimming  cargo  when  loading,  g  2.  Any 
person  or  persons  violating  the  provisions  of 
this  Act  shall,  upon  conviction  thereof,  be 
idjodged  guilty  of  a  misdemeanor,  and  be 
pnoished  by  a  fine  of  not  less  than  two  bun- 
died  and  fiftjr  dollars  and  costs  thereof.  §  8. 
Any  person  inj[ored  by  the  violation  of  the 
provisions  of  this  Act  may  sue  for  and  recover 
sny  damages  he  may  sustain  against  any  per- 
too  or  persons  violating  said  provisions.  §  4. 
This  Act  shall  not  apply  to  any  village,  town 
or  city  having  less  than  one  hundred  and 
thirty  thousand  population.  §  5.  This  Act 
than  take  effect  immediately." 

On  the  26th  of  November,  1888,  an  indict- 
ment, which  had  been  found  by  the  grand  Jury 
of  Erie  county.  New  York,  in  the  court  of 
iessions  of  that  county,  against  J.  Talman 
Bndd,  for  charging  and  receiving  fees  for  ele- 
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vating,  receiving,  weighing,  and  discharging 
grain  into  and  rrom  a  stationary  elevator  and 
warehouse,  contrary  to  the  provisions  of  said 
statute,  came  on  for  trial  before  a  criminal 
term  of  the  superior  court  of  Buffalo,  £ne 
county. 

The  charge  In  the  indictment  was,  that 
Budd,  at  Buffalo,  on  the  10th  of  September, 
1888,  being  manager  of  the  Wells  elevator, 
which  was  an  elevator  and  warehouse  for  re- 
ceiving and  discharging  grain  in  the  city  of 
Buffalo,  that  city  being  a  municipal  corpora- 
tion duly  organized  in  pursuance  of  the  laws 
of  the  State  of  New  York  and  having  a  popu* 
lation  of  upwards  of  180,000  people,  did  re- 
ceive, elevate  and  weigh  from  the  propeller 
called  the  Oceanica,  theproperty  of  the  Lehigh 
Valley  Transportation  Company,  a  body  cor- 
porate, 51,000  bushels  of  grain  and  corn,  the 
property  of  said  company,  into  the  said  Wells 
elevator,  and  unlawfully  exacted  from  said 
company,  for  elevating,  receiving,  weighing 
and  discharging  said  grain  and  com,  the  sum 
of  one  cent  a  bushel,  and  also  exacted  from 
said  company,  for  shoveling  to  the  leg  of  the 
elevator,  in  the  unloading  of  said  51,000  bush- 
els of  grain  and  com,  $1.75  for  every  1,000 
bushels  thereof,  over  and  above  the  actual  cost 
of  such  shoveling. 

The  facts  set  forth  in  the  indictment  were 
proved,  and  the  defendant's  counsel  requested 
the  court  to  instruct  the  Jury  to  render  a  ver- 
dict of  acquittal,  on  the  ground  that  the  prose- 
cution was  founded  on  a  statute  which  was  in 
conflict  both  with  the  Constitution  of  the 
United  States  and  with  that  of  the  State  of 
New  York;  that  the  services  rendered  by  Budd, 
for  which  the  statute  assumed  to  fix  a  price, 
were  not  public  in  their  nature;  that  neither 
the  persons  rendering  them,  nor  the  elevator 
in  question  had  received  any  privilege  from 
(he  Liegislature;  and  that  such  elevator  was  not 
a  public  warehouse  and  received  no  license. 
The  court  declined  to  direct  a  verdict  of  ac- 
quittal, and  the  defendant  excepted. 

The  court  charged  the  jury  that  it  was 
claimed  by  the  prosecution  that  the  defendant 
had  violated  the  statute  in  charging  more  thac 
five  eighths  of  one  cent  a  bushel  for  elevating, 
receiving,  weighing  and  discharging  the  grain 
and  in  cbarging  more  than  the  actual  cost  of 
trimming  or  shoveling  to  the  leg  of  the  eleva- 
tor, in  unloading  the  propeller;  that  the  statute 
was  constitutional;  and  that  the  jury  should 
find  Uie  defendant  guilty  as  charged  m  the  in- 
dictment, if  they  believed  the  facts  which  bad 
been  adduced.  The  defendant  excepted  to 
that  part  of  the  charge  which  instructed  the 
jury  that  they  might  find  the  defendant  guilty 
of  exacting  an  excessive  rate  for  shoveling  to 
the  leg  of  the  elevator,  and  also  to  that  part 
which  instructed  the  jury  that  they  might  con- 
vict the  defendant  for  having  exacted  an  ex* 
cessive  rate  for  elevating,  receiving,  weighing 
and  discharging  the  ^am  and  corn. 

The  jury  brought  in  a  verdict  of  guilty  as 
charged  in  the  indictment,  and  the  court  sen- 
tence the  defendant  to  pay  a  fine  of  $250,  and, 
in  default  thereof,  to  stand  committed  to  the 
common  jail  of  Erie  County  for  a  period  not 
exceeding  one  day  for  each  dollar  of  said  fine. 
The  defendant  appealed  from  that  judgment 
to  the  general  term  of  the  superior  court  of 
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Buffalo,  which  affirmed  the  ludgment.  He 
then  appealed  to  the  Court  of  Appeals  of  New 
York,  which  affirmed  the  judgment  of  the  su- 
perior court  of  Buffalo;  and  the  latter  court 
afterwards  entered  a  judgment  making  the 
judgment  of  the  Court  of  Appeals  its  judg- 
ment. The  defendant  then  sued  out  from  this 
court  a  writ  of  error  directed  to  the  superior 
court  of  Buffalo. 

The  opinion  of  the  Court  of  Appeals  Is  re- 
ported in  117  N.  Y.  1,  5  L.  R.  A.  659.  It  was 
delivered  by  Judge  Andrews,  with  whom  Chirf 
Judge  Ruger  and  Judges  Earl,  Da.:forth,  and 
Finch  concurred.  Judges  Peckham  and  Gray 
dissented,  Judge  Gray  giving  a  dissenting  opin- 
ion, and  Judge  Peckham  adhering  to  the  dis- 
senting opinion  which  hegave  in  t be  case  of 
FeopU  V.  WaUh,  117  N.  Y.  ».< 

On  the  22d  of  June,  1888,  i.  complaint  on 
oath  was  made  before  Andrew  Wahh,  a  police 
justice  of  the  city  of  Brooklyn,  New  York, 
that  on  the  preceding  day  one  Edward  Annan, 
a  resident  oi  that  city,  had  violated  the  pro- 
visions of  chapter  581  of  the  laws  of  New  York 
of  1888,  by  exacting  from  the  complainant 
more  than  five  eighths  of  one  cent  per  bushel 
for  elevating,  weighing,  receiving,  and  dis- 
cbar^ng  a  boat  load  of  erain  from  a  canal  boat 
to  an  ocean  steamer,  and  by  exacting  from  the 
canal  boat  and  its  owner  more  than  the  actual 
cost  of  trimming  or  shoveling  to  the  leg  of  the 
elevator,  and  by  charging  against  the  ocean 
steamer  uore  than  the  actual  cost  of  trimming 
the  cargOL  the  services  being  rendered  by  a 
floating  elevator  of  which  Annan  was  part 
owner  antx  one  of  the  agents.  On  this  com- 
plaint, Annan  was  arrested  and  brought  be- 
fore the  police  justice,  who  took  testimony  in 
the  case  and  committed  Annan  to  the  ctistody 
of  the  sheriff  of  the  county  of  Kings,  to  an- 
swer the  char|^  before  a  court  of  special  ses- 
sions in  the  city  of  Brooklyn.  Thereupon, 
writs  of  habeas  corpus  and  eertiorari  were 
mnted  bv  the  Supreme  Court  of  the  State  of 
New  York,  on  the  application  of  Annan,  re- 
turnable before  the  general  term  of  that  court 
in  the  first  instance;  but  on  a  hearing  thereon, 
the  writs  were  dismissed  and  Annan  was  re- 
manded to  the  custody  of  the  sheriff.  The 
opinion  of  (he  general  term  Is  reported  in  50 
Hun,  418.  Annan  Appealed  to  the  Court  of 
Appeals,  which  affirmed  the  order  of  the  gen- 
eral term  (117  N.  Y.  621),  for  the  reasons  set 
forth  in  the  opinion  in  the  caseof  Budd  (117 
N.  Y.  1,  5  L.  R  A.  559)  and  the  judgment  of 
the  Court  of  Appeals  was  afterwards  made  the 
judgment  of  the  Supreme  Court.  Annan  sued 
out  a  writ  of  error  irom  this  court,  directed  to 
the  Supreme  Court  of  the  State  of  New  York. 

Like  proceedings  to  the  foregoing  were  had 
in  the  case  of  one  Francis  £.  Pmto,  the  charge 
against  him  being  that  he  had  exacted  from 
the  complainant  more  than  five  eighths  of  one 
cent  per  bushel  for  receiving  and  weighing  a 
cargo  of  grain  from  a  bcMit  into  the  Pmto 
stores,  of  which  he  was  lessee  and  manager, 
the  same  being  a  stationary  grain  elevator  on 
land  in  the  city  of  Brooklyn,  New  York,  and 
had  exacted  more  than  the  actual  cost  of  trim- 
ming or  shoveling  to  the  leg  of  (he  elevator. 
Pinto  sued  out  from  this  court  a  writ  of  error 
to  the  Supreme  Court  of  the  State  of  New 
York. 


The  main  question  involved  in  these  caaea  if 
whether  this  court  will  adhere  to  its  dedaioo  in 
Munn  V.  lainois,  U  U.  8.  118,  |24:  77]. 

The  Court  of  Appeals  of  New  York,  in  /W- 
pU  V.  Budd,  117  N.  Y.  1,  6  L.  R  A.65»,  held 
that  chapter  581  of  the  Uws  of  1888  did  doC 
violate  the  constitutional  guarantee  protectiDg 
private  property,  but  was  a  legitimate  exerdae 
of  the  police  power  of  the  State  over  a  basineM 
affected  with  a  public  int^est  In  r^aid  lo 
the  indictment  against  Budd,  it  held  that  the 
charge  of  exacting  more  than  the  statute  rate 
for  elevating  was  proved,  and  that  as  to  the 
alleged  overcharge  for  shoveling,  it  appeared 
that  the  carrier  was  compelled  to  pay  $4  for  [52 
each  1,000  bushels  of  grain,  which  was  the 
charge  of  the  shovelers  union,  by  which  the 
work  was  performed,  and  that  the  union  paid 
the  elevator,  for  the  use  of  the  tatter's  stMm 
shovel,  $1.75  for  each  1,000  bushels.  The 
court  held  that  there  was  no  error  in  submit- 
ting to  the  jury  the  question  as  to  the  over- 
charge for  shoveling;  that  the  intention  of  the 
statute  was  to  confine  the  charge  to  the  "actu- 
al cost"  of  the  outside  labor  required:  and  that 
a  violation  of  the  Act  in  that  particular  was 
proved;  but  that,  as  the  verdict  and  aenteooe 
were  justified  by  proof  of  the  overcharge  for 
elevating,  even  if  the  alleged  overcharge  for 
shoveling  was  not  made  out,  the  ruling  of  the 
superior  court  of  Buffalo  could  not  have  prej^ 
udiced  Budd.  Of  course,  this  court,  in  these 
cases,  can  consider  only  the  Federal  queations 
involved. 

It  is  claimed,  on  behalf  of  Budd,  that  the 
statute  of  the  State  of  New  York  ia  unconsti- 
tutional, because  contrary  to  the  provisions  of 
section  1  of  the  14th  Amendment  to  the  Con- 
stitution of  the  United  States,  in  depriving  the 
citizen  of  his  property  without  due  proofs  of 
law;  that  it  is  unconstitutional  in  flzinir  the 
maximum  charge  for  elevating,  reodving, 
weighing  and  dfocharging  grain  by  means  of 
floating  and  stationary  elevators  and  ware- 
houses at  five  eighths  of  one  cent  abushd,  and 
in  forbidding  the  citizen  to  make  any  profit 
upon  the  use  of  his  property  or  labor;  ann  that 
the  police  power  of  the  State  extends  only  to 
property  or  business  which  ia  devoted  by  its 
owner  to  the  public,  bv  a  grant  to  the  public 
of  the  right  to  demand  its  use.  It  is  daimed 
on  behalf  of  Annan  and  Pinto  that  floating 
and  stationary  elevators  in  the  port  of  New 
York  are  private  property,  not  affected  with 
any  public  interest,  and  not  subject  to  tbe  reg- 
ulation of  rates. 

''Trimming"  in  the  canal  boat,  spoken  of  in 
the  statute,  u  shoveling  the  grain  from  one 
place  to  another,  and  ia  done  br  longshoremen 
with  scoops  or  shovels;  and  ^'trimming*  tbe 
ship's  cargo  when  loading  Is  stowing  it  ^id  se- 
cunng  it  for  the  voyage.  Floating  devatoit 
are  primarily  boats.  Some  are  scows,  and  r^g 
have  to  be  towed  from  place  to  place  by  steam  ^^^ 
tugs;  but  the  majority  are  propellers.  When 
the  floating  elevator  arrives  at  the  ship  and 
makes  fast  alongside  of  her,  the  canal  boat  car- 
rying the  grain  u  made  fast  on  the  other  side 
of  the  elevator.  A  long  wooden  tube,  called 
'*the  leg  of  the  elevator, '  and  spoken  of  Inlht 
statute,  is  lowered  from  the  tower  of  tbe  ele- 
vator so  that  its  lower  end  enters  tbe  bold  of 
the  canal  boat  in  tbe  midst  of  tbe  gialm.    Tbe 
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"ipout*  of  the  elevator  is  lowered  into  the 
•hip's  hold«  The  machinery  of  the  elevator  is 
then  set  iD  motion,  the^rrain  is  elevated  out  of 
the  canal  boat,  received  and  weighed  in  the 
dcTstor,  and  discharged  into  the  ship.  The 
min  is  lifted  in  "backets"  fastened  to  an  end- 
kn  belt  which  moves  up  and  down  in  the  leg 
of  the  elevator.  The  lower  end  of  the  leg  is 
buried  in  the  grain  so  that  the  buckets  are  sub- 
merged in  it  As  the  belt  moves,  each  bucket 
goes  up  full  of  grain,  and  at  the  upper  end  of 
the  1e^,  in  the  elevator  tower,  empties  its  con- 
tents into  the  hopper  which  receives  the  grain. 
The  operation  would  cease  unless  the  grain 
was  trimmed  or  shoveled  to  the  leg  as  fast  as 
it  is  carried  up  by  the  buckets.  There  is  a 
cangof  longshoremen  who  shovel  the  grain 
from  idl  parts  of  the  hold  of  the  canal  boat  to 
*theleg  of  the  devator,"  so  that  the  buckets 
may  be  always  covered  with  grain  at  the  low- 
er end  of  the  le^.  This  *' trimming  or  shovel- 
ing to  the  leg  of  the  elevator,"  when  the  canal- 
bMt  is  unloading  is  that  part  of  the  work 
which  the  elevator  owner  is  reqtdred  to  do  at 
the  '*actaal  ooet" 

In  the  Budd  and  Pinto  cases,  the  elevator 
was  a  stationary  one  on  land;  and  in  the  Annan 
case,  it  was  a  floating  elevator.  In  the  Budd 
case,  the  Court  of  Appeals  held  that  the  words 
"actual  cost,**  used  in  the  statute,  were  intend- 
ed to  exdude  any  charge  by  the  elevator  be- 
yond *ht  fum  specified,  for  the  use  of  its  ma- 
chinery hi  dioveling,  and  the  ordinary  ex- 
penses of  operating  it,  and  to  confine  the 
cbarj^  to  the  actual  cost  of  the  outside  labor 
Kqoired  for  trimming  and  brinfl^g  the  grain 
to  the  leg  of  the  elevator:  and  that  the  purpose 
if  the  statute  could  be  easily  evaded  and  de- 
feated if  the  elevator  owner  were  permitted  to 
Kparate  the  services  and  charge  for  the  use  of 
the  steam  shovel  any  sum  which  might  be 
s|!Teed  upon  between  him  and  the  shovelers* 
union,  and  thereby,  under  color  of  CLTirging 
^  for  the  use  of  his  steam  shovel,  exact  from  the 
''i  carrier  a  sum  for  elevating  beyond  i  the  rate 
fixed  therefor  by  the  statute. 

The  Court  of  Appeals,  in  its  opinion  in  the 
Bodd  case,  considered  fully  the  question  as  to 
whether  the  Legislature  had  power,  under  the 
constitution  of  the  State  of  New  York,  to  pre- 
scribe a  maximum  charge  for  elevatine  ^rain 
bj  sinliooary  elevators,  owned  by  individusJs 
or  corporations  who  had  appropriated  their 
property  to  ibat  use  and  were  engaged  in  that 
business;  and  it  answered  the  inquiry  in  the 
affinnai  i ve.  It  also  reviewed  the  case  of  Man  n 
▼.  lUinoit,  94  U.  8. 118  [24:  77].  and  arrived 
it  the  roDclusion  that  this  court  there  held  that 
the  legislation  >q  question  in  that  case  was  a 
n^ful  exercise  of  legislative  power,  and  did 
not  infringe  that  clause  of  the  14th  Amend- 
mem  to  the  Constitution  of  the  United  States 
^hich  provides  that  no  State  shall  "deprive 
•ny  person  of  life,  liberty,  or  property  without 
^  process  of  law;"  and  that  the  legislation 
m  qaestion  in  that  case  was  similar  to,  and  not 
<WDgui8hable  in  nrinciple  from,  the  Act  of 
^  State  of  New  York. 

In  regard  to  Mvnn  v.  Ittinois,  the  Court  of 
^Ppcsls  said  that  the  ouestion  in  that  case  was 
*wd  by  an  individuail  ownine  an  elevator  and 
warehouse  in  Chicago,  erected  for,  and  in  con- 
'^^^^tion  with  which  he  had  carried  on,  the  busi- 
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nessof  elevating  and  storing  grain,  many  years 
prior  to  the  passage  of  the  Act  in  question,  and 
prior  also  to  the  adoption  of  the  amendment  to 
the  constitution  of  Illinois,  in  1870,  declaring  all 
elevators  and  warehouses  where  grain  or  oiuer 

Eroperty  is  stored  for  a  compensation,  to  be  pub- 
c  warehouses.  The  Court  of  Appeals  then 
cited  the  cases  of  JPeople  v.  BoBton  db  A,  R.  Co, 
70  N.Y.  669;  BertMfY,  (TReiUy,  74  N.Y.  509; 
Buffalo  E.  6.  B.  Co.  v.  Buffalo  8t.  B.  Co.  Ill 
N.  Y.  182,  2  L.  R.  A.  884;  and  People  v.  King, 
110  N.  Y.  418.  1  L.  R.  A.  298,  as  cases  in 
which  Munn  v.  Illinois  had  been  referred  to 
bv  it,  and  said  that  it  could  not  overrule  and 
disregard  Munny.  Illinoie  without  subverting 
the  principle  of  its  own  decision  in  People  v. 
King,  and  certainly  not  without  disregarding 
many  of  its  deliberate  expressions  in  approval 
of  the  principle  of  jifttnn  v.  Illinois. 

The  Court  of  Appeals  further  examined  the 
question  whether  the  power  of  the  Legislature 
to  regulate  the  charge  for  elevating^  grain,  [632] 
where  the  business  was  carried  on  by  individ- 
uals upon  their  own  premises,  fell  within  the 
scope  of  the  police  power,  and  whether  the 
statute  hi  question  was  necessary  for  the  public 
welfare.  It  aflSrmed  that,  while  no  general 
power  resided  in  the  Legislature  to  regulate 
private  business,  prescribe  the  conditions  under 
which  it  should  be  conducted,  fix  the  price  of 
commodities  or  services,  or  interfere  with  free- 
dom of  contract,  and  while  the  merchant,  man- 
ufacturer, artisan,  and  laborer,  under  our  sys- 
tem of  government,  are  left  to  pursue  and 
provide  for  their  own  interests  in  their  own 
way,  untrammeled  by  burdensome  and  re- 
strictive regulations,  which,  however  common 
in  rude  and  irregular  times,  are  inconsistent 
with  constitutionid  liberty,  yet  there  might  be 
special  conditions  and  circumstances  which 
brought  the  business  of  elevating  erain  within 
prindples  which,  by  the  common  law  and  the 
practice  of  free  governments,  justified  legisla- 
tive control  and  regulation  in  the  particular 
case,  so  that  the  statute  would  be  constitution- 
al; that  the  control  which,  by  common  law 
and  by  statute,  was  exercised  over  common 
carriers,  was  conclusive  upon  the  point  that 
the  right  of  the  Legislature  to  regulate  the 
charges  for  services  in  connection  with  the  use 
of  property  did  not  depend  in  every  case  upon 
the  question  whether  there  was  a  legal  monop- 
oly, or  whether  special  governmental  privileges 
or  protection  had  been  bestowed;  that  there 
were  elements  of  publicity  in  the  business  of 
elevating  grain  which  peculiarly  affected  it 
with  a  public  interest;  that  those  elements 
were  found  in  the  nature  and  extent  of  the 
business,  its  relation  to  the  commerce  of  the 
State  and  country,  and  the  practical  monopoly 
enioyed  bv  those  engaged  in  it;  that  aboiit 
120,000,000  bushels  of  grain  come  annually  to 
Buffalo  from  the  west;  that  the  business  of 
elevating  grain  at  Buffalo  is  connected  mainly 
with  lake  and  canal  transportation;  that  the 
grain  received  at  New  York  in  1887  by  way  of 
the  Erie  canal  and  Hudson  river,  during  the 
season  of  canal  navigation,  exceeded  46,000,000 
bushels,  an  amount  very  largely  in  excess  of 
the  grain  received  during  the  same  period  by  [533] 
rail  and  by  river  and  coastwise  vessels;  that  the 
elevation  of  that  ffrain  from  lake  vessels  to 
canal  boats  takes  p&oe  at  Buffalo,  where  there 
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are  thirty  .or  forty  elevators,  stationary  and 
floating;  that  a  large  proportion  of  the  surplus 
cereals  of  the  country  passes  through  the  ele- 
yators  at  Buffalo  and  finds  its  way  through  the 
Erie  canal  and  Hudson  river  to  the  seaboard 
at  New  York,  whence  it  is  distributed  to  the 
markets  of  the  world;  that  the  business  of  ele- 
yatinff  grain  is  an  incident  to  the  business  of 
transportation,  the  elevators  bein^  indispensa- 
ble instrumentalities  in  the  busmess  of  the 
common  carrier,  and  in  a  broad  sense  perform- 
ing the  work  of  carriers,  being  located  upon  or 
adjacent  to  the  waters  of  the  State,  and  trans- 
ferring the  cargoes  of  grain  from  the  lake  ves- 
sels to  the  can^  boats,  or  from  the  canal  boats 
to  the  ocean  vessels,  and  thereby  performing 
an  essential  service  in  transportation;  that  by 
their  means  the  transportation  of  grain  by 
water  from  the  upper  lakes  to  the  seaboard  is 
rendered  possible;  that  the  business  of  elevat- 
ing grain  thus  has  a  vital  relation  to  commerce 
in  one  of  its  moet  important  aspects;  that  every 
excessive  charge  made  in  the  course  of  the 
transportation  of  grain  is  a  tax  upon  commerce; 
that  Uie  public  has  a  deep  interest  that  no  ex- 
orbitant char^  shall  be  exacted  at  any  point, 
upon  the  business  of  transportation;  and  that 
whatever  impaired  the  usefulness  of  the  Erie 
canal  as  a  highway  of  commerce  involved  the 
public  interest,     r 

Tie  Court  of  Appeals  said  that,  in  view  of 
the  foregoing  exceptional  circumstances,  the 
business  of  elevating  grain  was  affected  with  a 
public  interest,  within  the  language  of  I..ord 
Chief  JufsUee  Hale,  in  his  treatise  De  Portibus 
Marii  (Harg.  Law  Tracts,  78);  that  the  case 
fell  within  the  principle  which  permitted  the 
Legislature  to  regulate  the  business  of  common 
carriers,  fermnen  and  hackmen,  and  interest 
on  the  use  oi  money;  that  the  underlying  prin- 
ciple was,  that  business  of  certain  kinds  holds 
such  a  peculiar  relation  to  the  public  interest 
that  there  is  superinduced  upon  it  the  right  of 
public  regulation;  and  that  the  court  rested  the 
power  of  the  Leidslature  to  control  and  regulate 
elevator  charges  upon  the  nature  and  extent  of 
the  business,  the  existence  of  a  virtual  monop- 
oly, the  benefit  derived  from  the  Erie  canal's 
creating  the  business  and  making  it  possible, 
the  interest  to  trade  and  commerce,  the  relation 
of  the  business  to  the  property  and  welfare  of 
the  State,  and  the  practice  of  le^lation  in  an- 
alogous cases,  collectively  creating  an  excep- 
tional case  and  Justifying  legislative  regula- 
tion. 

The  opinion  further  said  that  the  criticism 
to  which  the  case  oiMvnn  v.  Illinois  had  been 
subjected  proceeded  mainly  upon  a  limited 
and  strict  construction  and  definition  of  the 
police  power;  that  there  was  little  reason,  un- 
der our  system  of  government,  for  placing  a 
close  and  narrow  interpretation  on  the  police 
power,  or  restricting  its  scope  so  as  to  hamper 
the  legislative  power  in  dealing  with  the  vary- 
ing necessities  of  society  and  the  new  circum- 
stances as  they  arise  calling  for  legislative  in 
tervention  in  the  public  interest;  and  that  no 
serious  invasion  of  constitutional  guarantees 
by  the  Legislature  could  withstand  for  a  long 
time  the  searching  influence  of  public  opinion, 
which  was  sure  to  come  sooner  or  later  to  the 
side  of  law,  order,  and  justice,  however  it 
might  have  been  swayed  for  a  time  by  passion 
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or  prejudice,  or  whatever  aberratioos  might 
have  marked  its  course. 

We  regard  these  views,  which  we  have  re- 
ferred to  as  announced  by  the  Court  of  Appeals 
of  New  York,  so  far  as  they  support  the 
validity  of  the  statute  in  question,  as  sound  Mod 
just. 

In  Ifunn  v.  lUinoin,  the  Constitution  of  DH- 
nois,  adopted  in  1870,  provided  in  article  18, 
section  1,  as  follows:  "All  elevators  or  store- 
houses, where  grain  or  other  property  Is  stored 
for  a  compensation,  whether  the  property 
stored  be  kept  separated  or  not,  are  declared 
to  be  public  warehouses;"  and  the  Act  of 
the  Legislature  of  Illinois  approved  April 
26,  1871,  (Public  Laws  of  Illinois,  of  1871-72, 
p.  762,)  divided  public  warehouses  into  three 
classes,  prescribed  the  taking  of  a  license  and 
the  giving  of  a  bond,  and  dxcd  a  maximum 
charge,  for  warehouses  belonging  to  class  A, 
for  storing  and  handling  grain,  indoding  the 
cost  of  receiving  and  delivering,  and  imposed 
a  fine  on  conviction  for  not  takine  the  license 
or  not  giving  the  bond.  Munn  and  Scott  were 
indicted,  convicted,  and  fined  for  not  takinc 
out  the  license  and  not  giving  the  bond,  and 
for  charging  rates  for  storing  and  handling 
grain  higher  than  those  established  by  the  Act. 
Section  6  of  the  Act  provided  that  it  should  be  f53j 
the  duty  of  every  warehouseman  of  class  A  to 
receive  for  storage  any  grain  that  might  be 
tendered  to  him.  Munn  and  Scott  were  the 
managers  and  lessees  of  a  public  warehouse, 
such  as  was  named  in  the  statute.  The  Su- 
preme Court  of  Illinois  having  aJDrmed  the 
judgment  of  conviction  against  them,  on  the 
ground  that  the  statute  oi  niinoia  was  a  valid 
and  constitutional  enactment  (Munn  ▼.  Btopie, 
69  Dl.  80,)  they  sued  out  a  writ  of  error  from 
this  court,  and  contended  that  the  provisioDs 
of  the  sections  of  the  statute  of  Illinois  which 
they  were  charged  with  having  violated  were 
repugnant  to  the  third  clause  of  §  8  (tf  article 
1,  and  the  sixth  clause  of  g  9  of  article  1,  of 
the  Constitution  of  the  United  States,  nnd  to 
the  5th  and  14th  Amendments  of  that  Consti- 
tution. 

This  court,  in  Munn  ▼.  lUinoii,  the  opinioo 
being  delivered  by  Chtef  Justice  Waite,  and 
there  being  a  published  dissent  by  only  two 
justices,  considered  carefully  the  question  of 
the  repugnancy  of  the  Illinois  statute  to  the 
14th  Amendment.  It  said,  that  under  the 
powers  of  government  inherent  in  every  tover- 
eignty,  "the  government  regulates  the  condtict 
of  its  citizens  one  towards  another,  and  the 
manner  in  which  each  shall  use  his  own  prop 
erty,  when  such  regulation  becomes  nco'ssary 
for  the  public  good;"  and  that,  'Mo  their  ex- 
ercise it  hns  been  customary  in  England  from 
time  immemorial,  and  in  this  country  from  its 
first  colonization,  to  regulate  ferries,  commnn 
carriers,  hackmen,  bakers,  millers,  wharfin- 
gers, inn-keepers,  etc.,  and  in  so  doing  to  fix 
a  maximum  of  cbars^  to  be  made  for  services 
rendered,  accommodations  furnished,  and  ar- 
ticles sold."  It  was  added:  '*To  this  day. 
statutes  are  to  be  found  in  many  of  the  states 
upon  some  or  all  these  subjects;  and  we  think 
it  has  never  yet  been  successfully  contended 
that  such  legislation  came  within  any  of  the 
constitutional  prohibitions  against  interference 
with  private  property."    It  announced  as  in 
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coDcloflioiis  that,  down  to  the  time  of  tbe 
adoption  of  the  14tb  Amend  ment,  it  was  not 
■apposed  that  statutes  regulating  the  use,  or 
eren  tbe  price  of  the  use,  of  private  property 
necessarily  deprived  an  owner  of  his  prop- 
erty without  due  process  of  law;  that,  when 
private  property   was  devoted   to   a  public 

i]  ose,  it  was  subject  to  public  regulation;  that 
Munn  and  Scott,  in  conducting  the  business  of 
their  warehouse,  pursued  a  public  emplojr- 
m^t  and  exercised  a  sort  of  public  office,  m 
tbe  same  sense  as  did  a  common  carrier,  mil* 
kr,  ferryman,  innkeeper,  wharfinger,  baker, 
cartman,  or  hackney  coachman;  that  they 
ftood  in  the  verv  gateway  of  commerce  and 
took  toll  fiom  all  who  passed;  that  tbeir  busi- 
oesB  tended  *'to  a  common  charge,"  and  had 
become  a  thing  of  public  interest  and  use;  that 
the  toll  on  the  grain  was  a  common  charge; 
tnd  that,  according  to  Lord  Chief  Justice  Hale, 
every  such  warehouseman,  "ought  to  be  under 
a  public  regulation,  viz:"  that  he  "ti^e  but 
reasonable  toll." 

This  court  further  held,  in  Munn  v.  lUinois, 
tbat  the  business  in  question  was  one  in  which 
the  whftle  public  had  a  direct  and  positive  in- 
terest; that  the  'statute  of  Illinois  simply  ex- 
tended the  law  so  as  to  meet  a  new  develop- 
ment of  commercial  progress;  that  there  was 
DO  attempt  to  compel  the  owners  of  the  ware- 
houses to  grant  the  public  an  interest  in  their 
property,  but  to  declare  their  obligations  if 
they  used  it  in  that  particular  manner;  that 
it  mattered  not  tbat  Munn  and  Scott  had  built 
their  warehouses  and  established  their  business 
before  tbe  regulations  complained  of  were 
adopted;  tbat  the  property  being  clothed  with 
a  public  interest,  what  was  a  reasonable  com- 
pensation for  its  use  was  not  a  judicial,  but  a 
legislative  question;  tbat,  in  countries  where  the 
common  law  prevailed,  it  had  been  customary 
from  time  immemorial  for  the  Legislature  to 
declare  what  should  be  a  reasonable  compen- 
saticKD  under  such  circumstances,  or  to  fix  a 
maximum  beyond  which  any  charge  made 
would  be  unreasonable;  that  the  warehouses  of 
Munn  and  Scott  were  situated  in  Illinois  and 
their  business  was  carried  on  exclusively  in 
that  State;  that  the  warehouses  were  no  more 
oeoessarily  a  part  of  commerce  itself  than  the 
dray  or  the  cart  by  which,  but  for  them,  grain 
would  be  transferred  from  one  railroad  station 
to  another;  that  their  regulation  was  a  thing 

371  of  domestic  concern;  that,  until  Congress  actea 
in  reference  to  tbeir  interstate  relations,  the 
State  might  exercise  all  the  powers  of  govern- 
ment over  them,  even  though  in  so  doing  it 
Jnight  operate  indirectly  upon  conunerce  ou^ 
side  its  immediate  jurisdiction;  and  that  the 
provision  of  §  9  of  article  1  of  the  Constitution 
of  tbe  United  States  operated  only  as  a  limita- 
tion of  the  powers  of  Congress,  and  did  not 
•ffect  the  State  in  the  regulation  of  their  do- 
«W8tic  affairs.  The  final  conclusion  of  tbe 
court  was,  that  the  Act  of  Illinois  was  not  re- 
pugnant to  the  Constitution  of  tbe  United 
States;  and  the  judgment  was  affirmed. 

In  Sinldna  Fund  Oasei,  99  U.  S.  700,  747  [25: 
*J<>.  511],  Mr.  Justice  Bradley,  who  was  one 
of  tbe  justices  who  concurrea  in  the  opinion 
w  the  court  in  Munn  v.  Illinois,  speaking  of 
™  case,  said:  ' *The  inquiry  there  was  as  to 
the  extent  of  the  police  power  in  cases  where 
Ht  U.  S. 


the  public  interest  is  affected;  and  we  held  that 
when  an  employment  or  business  becomes  a 
matter  of  such  public  interest  and  importance 
as  to  create  a  common  charge  or  burden  upon 
the  citizen;  in  other  words,  when  it  becomes  a 
practical  monopoly,  to  which  the  citizen  ia 
compelled  to  resort,  and  by  means  of  which  a 
tribute  can  be  exacted  from  tbe  community, — 
it  is  subiect  to  regulation  by  the  legislative  pow- 
er." Although  this  was  said  in  a  dissenting 
opinion  in  Sinkina  Fund  Cases,  it  shows  what 
Mr.  Justice  Bradley  regarded  as  the  principle 
of  the  decision  in  Munn  v.  Illinois. 

In  Spring  Valley  Water  Works  v.  Schottler,  110 
U.  S.  347,  854  [28: 173,  176],  this  court  said: 
"That  it  is  within  the  power  of  the  govern- 
ment to  regulate  the  prices  at  which  water 
shall  be  sold  by  one  who  enjoys  a  virtual  mo- 
nopoly of  tbe  sale,  we  do  not  doubt.  Tbat 
question  is  settled  by  what  was  decided  on  full 
considered  in  Munn  v.  Illinois,  94  U.  S.  US 
[24:  77].  As  we  said  in  that  case,  such  regu* 
lations  do  not  deprive  a  person  of  his  property 
without  due  process  of  law." 

In  Wabash,  St.  L,  d  P.  R.  Co,  v.  Illinois,, 
118  U.  S.  557.  569  [30:  244,  248],  Mr,  Justice 
Miller,  who  had  concurred  in  the  judgment  iu 
Munn  V.  Illinois,  referred,  in  delivering  tbe 
opinion  of  tbe  court,  to  that  case,  and  said: 
'*Tbat  case  presented  the  question  of  a  private 
citizen,  or  unincorporated  partnership,  engaged 
in  the  warehousing  business  in  Chicago,  free 
from  any  claim  of  right  or  contract  under  an 
Act  of  incorporation  of  any  State  whatever,, 
and  free  from  the  question  of  continuous  trans- 
portation through  several  states.  And  in  tbat 
case  the  court  was  presented  with  the  question, 
which  it  decided,  whether  anvone  engaged  in 
a  public  business,  in  which  all  the  public  had 
a  right  to  require  his  service,  could  be  regula- 
ted oy  acts  of  the  Legislature  in  the  exercise  of 
this  public  function  and  public  duty,  so  far  as  to 
limit  the  amount  of  charges  that  should  be 
made  for  such  services." 

In  Dow  V,  Beidelman,  125  U.  S.  680,  686  [31: 
841,  842],  it  was  said  by  Mr.  Justice  Gray,  in 
delivering  the  opinion  of  tbe  court,  that  in 
Munn  V.  Illinois  the  court,  after  at£nning  the 
doctrine  that  by  the  common  law  carriers  or 
other  persons  exercising  a  public  employment 
could  not  charge  more  than  a  reasonable  com- 
pensation for  their  services,  and  that  it  is  with- 
in tbe  power  of  the  Legislature  "to  declare 
what  shall  be  a  reasonable  compensation  for 
such  services,  or,  perhaps  more  properly 
speaking,  to  fix  a  maximum  beyond  which  any 
charge  made  would  be  unreasonable,"  said 
that  to  limit  the  rate  of  charges  for  services 
rendered  in  tbe  public  employment,  or  for  the 
use  of  property  in  which  the  public  has  an  in- 
terest, was  only  changing  a  regulation  which 
existed  before,  and  established  no  new  princi- 
ple in  tbe  law,  but  only  gave  a  new  effect  to  an 
old  one. 

In  Chicago,  M,  dt  St.  P.  R.  Co.  v.  Minnesota, 
134  U.  S.  418,  461  [83:  970,  983],  it  was  said 
by  Mr,  Justice  Bradley,  in  bis  dissenting  opin- 
ion, in  which  Mr.  Justice  Gray  and  Jdr.  jus- 
tice Lamar  concurred,  that  the  decision  of  tbe 
court  in  that  case  practically  overruled  Munn 
V.  Illinois;  but  tbe  opinion  of  the  court  did  not 
say  so,  nor  did  it  refer  to  Munn  v.  Illinois; 
and  we  are  of  opinion  that  the  decision  ia 
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tbe  case  in  184  U.  8.  is,  at  win  be  hereafter 
shown,  quite  disting^bhable  from  the  present 
cases. 

It  is  thuB  apparent  that  this  court  has  ad- 
hered to  the  decision  in  Munn  v.  Illinois  and  to 
the  doctrines  announced  in  tbe  opinion  of  the 
court  in  that  case;  and  tbose  doctrines  have 
since  been  repeatedly  enforced  in  the  decisions 
of  the  courts  of  the  states. 

In  Lake  Shore  db  M.  8.  R,  Co,  ▼.  Cincinnati, 
8.  <fc  a  B.  Co.,  80  Ohio  St.  604.  616.  hi  1877,  it 
[530]  was  said,  citing  Munn  v.  Illinois:  "When 
the  owner  of  property  devotes  it  to  a  public 
use,  he,  in  effect,  grants  to  the  public  an  in- 
terest in  such  use,  and  must,  to  the  extent  of 
the  use,  submit  to  be  controlled  by  the  public, 
for  the  common  good,  as  long  as  be  maintains 
tbe  use."  That  was  a  decision  by  the  Supreme 
Court  Commission  of  Ohio. 

In  8taie  y.  Columbus  O  as- Light  AC,  Co.^Zi 
Ohio  St.  673.  582.  in  1878,  Munn  v.  Illinois 
was  cited  with  approval,  as  holding  that  where 
the  owner  of  property  devotes  it  to  a  use  in 
which' tbe  public  have  an  interest,  he  in  effect 
grants  to  the  public  an  interest  in  such  use. 
and  must,  to  the  extent  of  that  interest,  submit 
to  be  controlled  by  the  public,  for  the  com- 
mon good,  so  long  as  he  maintains  the  use;  and 
the  court  added  that  in  Munn  v.  Illinois  the 
principle  was  applied  to  warehousemen  en- 
gaged in  received  and  storing  grain;  that  it 
was  held  that  their  rates  of  charges  were  subject 
to  le^slative  regulation;  and  that  tbe  principle 
applied  irith  greater  force  to  corporations 
when  they  were  invested  with  franchises  to  be 
exercised  to  subserve  the  public  interest 

The  Supreme  Court  of  Illinois,  in  Buggies^. 
People,  91  ni.  256,  262,  in  1878,  cited  Munn  v. 
Fe<^le,  69  El.  80,  which  was  affirmed  in  Munn 
V.  Illinois,  as  holding  that  it  was  competent 
for  the  genera]  assembly  to  fix  the  maximum 
charges  by  individuals  keeping  public  ware- 
houses for  storing,  handling,  and  shipping 
rrain,  and  (hat,  too,  when  such  persons  had 
derived  no  special  privileges  from  tbe  State, 
but  were,  as  citizens  of  the  State,  exercising 
the  business  of  storing  and  handling  grain  for 
individuals. 

The  Supreme  Court  of  Alabama,  in  Davis  v. 
8tate,  68  Ala.  58,  in  1880,  held  that  a  stat- 
ute declaring  it  unlawful,  within  certain  coun- 
ties, to  transport  or  move,  after  sunset  and  be- 
fore sunrise  of  the  succeeding  day,  any  cotton 
in  the  seed,  but  permitting  tbe  owner  or  pur- 
chaser to  remove  it  from  the  field  to  a  place  of 
storage,  was  not  unconstitutionaL  Against 
the  argument  that  the  statute  was  such  a  des- 
potic Interference  with  the  rights  of  private 
property  as  to  be  tantamount,  in  its  practical 
effect,  to  a  deprivation  of  ownership  "without 
due  process  of  law,"  tbe  court  said  that  tbe 
statute  sought  only  to  regulate  and  control  the 
transportauon  of  cotton  In  one  particular  con- 
t540]  dition  of  it,  and  was  a  mere  police  regulation, 
to  which  there  was  no  constitutional  obiection, 
citing  Munn  v.  Illinois,  It  added,  that  the 
object  of  the  statute  was  to  regulate  traffic  in 
the  staple  agricultural  product  of  the  State,  so 
as  to  prevent  a  prevalent  evil,  which,  in  the 
opinion  of  the  law-making  power,  might  do 
much  to  demoralize  agricultural  labor  and  to 
destroy  the  legitimate  profits  of  agricultural 
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Eursuits,  to  the  public  detriment,  at  least  with- 
1  the  specified  territory. 

In  BakoTY.  State,  54  Wis.  868,  878,  in  18^ 
Munn  T.  Illinois  was  cited  with  approval  bj 
the  Supreme  Court  of  Wisoonain,  as  holding 
that  tbe  Legislature  of  Dlinois  had  power  to 
regulate  public  warehouses,  and  the  warehoas- 
ing  and  inspection  of  grain  within  that  State, 
and  to  enforce  its  regulations  bv  penalties,  and 
that  such  legislation  was  not  in  confiict  witb 
any  provision  of  the  Federal  Constitution. 

The  Court  of  Appeals  of  Kentucky,  in  1882, 
in  Nash  ▼.  Page,  80  Ev.  589.  545,  cited  Munn 
y.  Illinois,  as  applicable  to  the  case  of  the  pro- 
prietors of  tobacco  warehouses  in  the  city  of 
Louisville,  and  held  that  the  character  c*f  tbe 
business  of  tbe  tobacco  warehousemen  wms 
that  of  a  public  employment,  such  as  made 
them  subject,  in  their  charges  and  their  mode 
of  conducting  business,  to  legislative  regula- 
tion and  control,  as  having  a  practical  monop- 
oly of  the  sales  of  tobacco  at  auction. 

In  1B84,  tbe  Supreme  Court  of  Pennsylvania, 
in  Oirard  Pt.  Storage  Co.  v.  Sovthteark  Foun^ 
dry  Co,  105  Pa.  248,  252,  cited  Munn  ▼.  IlUnois 
as  involving  tbe  rights  of  a  private  person,  and 
said  that  the  principle  involved  in  the  mlinc 
of  this  court  was,  that  where  tbe  owner  g3 
such  property  as  a  warehouse  devoted  it  to  a 
use  in  which  the  public  had  an  interest,  ue  in 
effect  granted  to  the  public  an  interest  in  surh 
use,  and  must,  therefore,  to  the  extent  thereof, 
submit  to  be  controlled  by  the  public  for  tbe 
common  good,  as  long  as  he  maintained  that 
use. 

In  Sawyer  v.  Datiis,  186  Mass.  889,  in  1884, 
the  Supreme  Judicial  Court  of  Maasachuaettii 
said  that  nothing  is  better  established  than  tbe 
power  of  the  legislature  to  make  what  are 
called  police  regulations,  declaring  in  what 
manner  property  shall  be  used  aira  enjoyed  [54 
and  business  carried  on,  with  a  Tiew  to  tbe 
good  order  and  benefit  of  the  community,  erea 
though  thev  may  interfere  to  some  extent  with 
tbe  full  enjoyment  of  private  property,  and  al- 
though no  compensation  is  given  to  a  persoo 
so  inconvenienced;  and  Munn  ▼.  lUimois  was 
cited  as  holding  that  the  rules  of  tbe  common 
law  which  had  from  time  to  time  been  estab- 
lished, declaring  or  limiting  the  right  to  use  or 
enjoy  property,  might  themselyes  be  changed 
as  occasion  might  require. 

The  Supreme  Court  of  Indiana,  tn  188S,  ta 
Breehbia  v.  BandaU,  102  Ind.  588,  2  We*. 
Rep.  781,  held  that  a  statute  was  valid  wbicb 
required  persons  selling  patent  rights  to  file 
vrith  the  clerk  of  tbe  county  a  copy  <tf  tbe 
patent,  vdth  an  affidavit  of  genuineness  and 
authority  to  sell,  on  the  ground  that  the  8uie 
had  power  to  make  police  regulations  for  tbe 
protection  of  its  ciUzens  against  fraud  and  im- 
position;  and  the  cotut  cited  Munn  t.  IlUtiois 
as  authority. 

The  Stipreme  Court  of  Nebraska,  in  1885,  In 
Webster  Telepfione  Case,  17  Neb.  126,  held  that 
when  a  corporation  or  person  assumed  and 
undertook  to  supply  a  public  demand,  made 
necessary  by  tbe  requirements  of  tbe  commerce 
of  tbe  country,  such  as  a  public  telephone, 
such  demand  must  be  supplied  to  all  alike,  i 
without  discrimination;  and  Munn  ▼.  Illinois 
was  dted  by  tbe  prevailing  party  and  by  tha 
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ooart  The  defendant  was  a  corporation,  and 
had  lasomed  to  act  in  a  capacity  which  was  to 
a  Ijreat  extent  public,  and  had  undertaken  to 
M&fy  a  pubUe  want  or  necessity,  although  it 
did  not  possess  any  special  privileges  by  statute 
or  my  monopoly  of  business  in  a  given  terri- 
tonr;  yet  itwaa  held  that,  from  the  very  nature 
and  character  of  its  business,  it  had  a  monop- 
oly of  the  business  which  it  transacted.  The 
court  said  that  no  statute  had  been  deemed 
oeoessaiy  to  aid  the  courts  in  holding  that 
where  a  person  or  company  undertook  to  sup- 
ply a  public  demand,  which  was  "affecuxl 
with  a  public  interest,"  it  must  supply  f'Vi 
alike  who  occupied  a  like  situation,  and  not  dis- 
criminate in  favor  of  or  against  any. 

In  Stone  v.  Tazoo  db  M,V.  B.  Co.,  63  Miss. 
Wl,  689,  the  Supreme  Court  of  Mississippi,  in 
ft]  l^So,  dted  Munn  v.  lUinoi»  as  deciding  that 
the  regulation  of  warehouses  for  the  storage  of 
prnin.  owned  l^  private  individuals,  and  situ- 
ated in  Illinois,  was  a  thing  of  domestic  con- 
oem  and  pertained  to  the  State,  and  as  afflrm- 
iog  the  right  of  the  State  to  regulate  tbe 
hasioe:^  of  one  engaged  in  a  public  employ- 
meot  therein,  althougn  that  business  consisted 
fai  itoriog  and  transferring  immense  quantities 
of  grain  in  its  transit  from  the  fields  of  pro- 
duction to  the  markets  of  the  world. 

In  Eockettv.  State,  105  Ind.  250, 258.  2  West. 
Rea  ?64,  in  1885,  the  Supreme  Court  of 
Indiana  held  that  a  statute  of  the  State  which 
pre«crit)ed  tbe  maximum  price  which  a  tele- 
phone company  should  charge  for  the  use  of 
Its  telephones  was  constitutional,  and  that  in 
legal  contemplation  all  the  instruments  and 
appliances  used  by  a  telephone  company  in  the 
transaction  of  its  business  were  devoted  to  a 
public  use,  and  the  property  thus  devoted  be- 
came a  legitimate  subject  of  legislative  regula- 
tion. It  cited  Munn  v.  Illinois  as  a  leading 
casein  support  of  that  proposition,  and  said 
that  although  that  case  bad  been  the  subject  of 
comment  and  criticism,  its  authority  as  a  prec- 
edent remained  unshaken.  This  doctrine 
was  confirmed  in  Central  U,  Teleph.  Co.  v. 
i^atf,  106  Ind.  1,  2  West  Rep.  778,  in  the 
Mme  year,  and  in  Central  U.  Teleph.  Co.  v. 
ime,  118  Ind.  194,  207,  in  1888,  in  which  lat- 
ter caae  Munn  ▼.  lUinoii  T723  cited  by  the 
court. 

In  Chesapeake  A  P.  Teleph.  Co.  ▼.  Baltimore 
^  0.  Tdeg.  Co.,  66  Md.  m,  414,  in  1886,  it  was 
keld  that  the  telegraph  and  the  telephone  were 
public  vehicles  of  intelligence,  and  those  who 
owned  or  controlled  them  could  no  more  refuse 
to  perform  impartially  the  functions  which 
tbey  had  assumed  to  discharge  than  a  railway 
company,  as  a  common  earner,  could  right- 
fnliy  refuse  to  perform  its  duty  to  the  public: 
and  that  the  L^latore  of  the  State  had  full 
power  to  regulate  the  services  of  telephone 
companies,  as  to  the  parties  to  whom  facilities 
Bbodd  be  furnished.  The  court  cited  Munn 
▼.  nUnois,  and  said  that  it  could  no  longer  be 
controverted  that  the  Legislature  of  a  State  had 
fall  power  to  regulate  and  control,  at  least 
within  reasonable  limits,  public  employments 
uul  property  used  in  connection  therewith; 
^st  tbe  operation  of  the  telegraph  and  the 
13]  telephone  in  doing  a  general  business  was  a 
pnMic  employment,  and  the  instruments  and 
^Pphanoes  used  were  property  devoted  to  a 
Ut  U.  g. 


public  use  and  in  which  the  public  had  an  in- 
terest; and  that,  such  being  the  case,  the  owner 
of  tbe  property  thus  devoted  to  public  use 
must  submit  to  have  that  use  and  employment 
regulated  by  public  authority  for  the  common 
good. 

In  the  Court  of  Chancery  of  New  Jersey,  in 
1889,  in  Delaware  L.  dbW.  R.  R.  Co.  v.  Om- 
tral  Stoclcyard  db  T.  Co,,  45  N.  J.  Eq.  60,  60, 
it  was  held  that  the  Legislature  had  power  to 
declare  what  services  warehousemen  should 
render  to  the  public,  and  to  fix  the  compensa- 
tion that  might  be  demanded  for  such  services; 
and  tbe  court  cited  Munn  v.  lUinoie  as  proper- 
ly holding  that  warehouses  for  tbe  storage  of 
grain  must  be  regarded  as  so  far  public  in  their 
nature  as  to  be  subject  to  legislative  control, 
and  that  when  a  citizen  devoted  his  property 
to  a  use  in  which  the  public  had  an  interest,  he 
in  effect  granted  to  the  public  an  interest  in 
that  use,  and  rendered  himself  subject  to  con- 
trol, in  that  use,  by  tbe  body  politic. 

In  Zanesville  v.  Zanesnlle  Qaa  Light  Go. ,  47 
Ohio  St.  1,  in  1889,  it  was  said  by  the  Supreme 
Court  of  Ohio  that  the  principle  was  well  es- 
tablished, that  where  the  owner  of  property 
devotes  it  to  a  use  in  which  the  public  have  an 
interest,  he  in  effect  grants  to  the  public  an  in- 
terest in  such  use,  and  must  to  the  extent  of 
that  interest  submit  to  be  controlled  by  the 
public  for  tbe  common  good,  as  long  as  he 
maintains  the  use;  and  that  such  was  the 
point  of  the  decision  in  Munn  v.  lUinoie. 

We  must  regard  the  principle  maintained  in 
Munn  V.  lUinoie  as  firmly  established;  and  we 
think  it  covers  the  present  cases,  in  respect  to 
the  charge  for  elevating,  receiving,  weighing 
and  disc  barging  tbe  ^rai'n,  as  well  as  in  respect 
to  the  charge  for  tnmming  and  shoveling  to 
tbe  leg  of  the  elevator  when  loading,  and 
trimming  tbe  cargo  when  loaded.  If  the 
shovelers  or  scoopers  chose,  tbey  might  do  the 
shoveling  by  band,  or  might  use  a  steam- 
shovel.  A  steam  shovel  is  owned  by  the  eleva- 
tor owner,  and  the  power  for  operating  it  is 
furnished  by  the  engine  of  tbe  elevator;  and  if 
the  scooper  uses  the  steam  shovel,  he  pays  the 
elevator  owner  for  the  use  of  it. 

The  answer  to  the  suggestion  that  by  the 
statute  the  elevator  owner  is  forbidden  to  make 
any  profit  from  the  business  of  shoveling  to  the 
leg  of  the  elevator  is  that  made  by  tbe  Court 
of  Appeals  of  New  York  in  tbe  case  of  Budd, 
that  the  words  "  actual  cost,"  used  in  the  stat- 
ute, were  intended  to  exclude  any  charge  by 
tbe  elevator  owner,  beyond  the  sum  specitied 
for  the  use  of  his  machinery  in  shoveling  and 
tbe  ordinary  expenses  of  operating  it,  and  to 
confine  the  charge  to  the  actual  cost  of  the 
outside  labor  required  for  trimming  and  bring- 
ing tbe  grain  to  the  leg  of  the  elevator;  and 
that  tbe  purpose  of  the  statute  could  be  easily 
evaded  and  defeated  if  the  elevator  owner 
was  permitted  to  separate  the  services,  and  to 
charge  for  the  use  of  his  steam  shovel  any  sum 
which  might  be  agreed  upon  between  himself 
and  the  shovelers'  union,  and  thereby,  under 
color  of  charging  for  the  use  of  his  steam 
shovel,  to  exact  of  the  carrier  a  sum  for  elevat- 
ingbeyond  the  rate  fixed  by  tbe  statute. 

We  are  of  opinion  that  tbe  Act  of  the  Legis- 
lature of  New  York  is  not  contrair  to  the  14th 
Amendment  to  the  Constitution  of  the  United 
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States,  and  does  not  deprive  the  citizen  of  bis 
property  without  due  process  of  law;  that  the 
Act,  in  fixing  the  maximum  charges  which  it 
specifies,  is  not  unconstitutional,  nor  is  it  so  in 
limiting  the  charge  for  shoveling  to  the  actual 
cost  thereof;  and  that  it  is  a  proper  exercise  of 
the  police  power  of  the  State. 

On  the  testimony  in  the  cases  before  us  the 
business  of  elevating  grain  is  a  business  charged, 
with  a  public  interest,  and  those  who  carry  it 
on  occupy  a  relation  to  the  commuoi^  anal- 
ogous to  that  of  common  carriers.  The  ele- 
vator owner,  in  fact,  retains  the  grain  in  his 
custody  for  an  appreciable  period  of  time,  be- 
cause he  receives  it  into  his  custody,  weighs  it, 
and  then  discbarges  it,  and  his  employment  is 
thus  analogous  to  that  of  a  warehouseman. 
In  the  actual  state  of  the  business  the  passage 
of  the  grain  to  the  city  of  New  York  and  other 
places  on  the  seaboard  would,  without  the  use 
of  elevators,  be  practically  impossible.  The 
elevator  at  Buffalo  is  a  Imk  in  the  chain  of 
transportation  to  the  seaboard,  and  the  elevator 
in  the  harbor  of  New  York  is  a  like  link  in  the 
transportation  abroad  by  sea.  The  charges 
made  by  the  elevator  influence  the  price  of 
erain  at  the  point  of  destination  on  the  sea- 
boaitl,  and  that  influence  extends  to  the  prices 
of  grain  at  the  places  abroad  to  which  it  goes. 
The  elevator  is  devoted  by  its  owner,  who  en- 
gages in  the  business,  to  a  use  in  which  the 
public  has  an  interest,  and  he  must  submit  to 
be  controlled  by  public  legislation  for  the  com- 
mon good. 

It  is  contended  in  the  briefs  for  the  plaintiffs 
in  error  in  the  Annan  and  Pinto  cases,  that  the 
business  of  the  relators  in  handling  grain  was 
wholly  private,  and  not  subject  to  regulation 
by  law;  and  that  they  had  received  from  the 
State  no  charter,  no  privileges  and  no  immu- 
nity, and  stood  before  the  law  on  a  footing 
with  the  laborers  they  employed  to  shovel 
grain,  and  were  no  more  subject  to  regulation 
than  any  other  individual  in  the  community. 
But  these  same  facts  existed  in  Munn  v.  Illi- 
nois. In  that  case,  the  parties  offending  were 
private  individuals,  doing  a  private  business, 
without  any  privilege  or  monopoly  granted  to 
them  by  the  State.  Not  only  is  the  business 
of  elevating  grain  affected  with  a  public  inter- 
est, but  the  records  show  that  it  is  an  actual 
monopoly,  besides  being  incident  to  the  busi- 
ness of  transportation  and  to  that  of  a  common 
carrier,  and  thus  of  a  quasi  public  character. 
The  Act  is  also  constitutional  as  an  exercise  of 
the  police  power  of  the  State. 

So  far  as  the  statute  in  question  is  a  regula- 
tion of  commerce,  it  is  a  reflation  of  com- 
merce only  on  the  waters  of  &e  State  of  New 
York.  It  operates  only  within  the  limits  of 
that  State,  and  is  no  more  obnoxious  as  a  reg- 
ulation of  interstate  commerce  than  was  the 
statute  of  riinois  in  respect  to  warehouses,  in 
Jdvnn  V.  JUinots,  It  is  of  the  same  character 
with  navigation  laws  in  respect  to  navigation 
within  the  State,  and  laws  regulating  wharfage 
rates  withhi  the  State  and  other  kindred  laws. 

It  is  further  contended  that,  under  the  de 
cision  of  this  court  in  Chicago,  M,  db  8t.  P.  R, 
Co.  V.  Minnesota,  134  U.  S.  418  [83:  970],  the 
fixing  of  elevator  charges  is  a  Judicial  question, 
a<«  to  whether  they  are  reasonable  or  not;  that 
the  statute  must  permit  and  provide  for  a  judi- 
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cial  settlement  of  the  charges;  and  that,  bj  fbf 
statute  under  consideration,  an  arbitrmiy  rate 
is  fixed  and  all  inquiry  is  precluded  ••  u> 
whether  that  rate  is  reasonable  or  not 

But  this  is  a  misapprehension  of  thededaioB 
of  this  court  in  the  case  referred  to.  In  that 
case,  the  Legislature  of  Minnesota  bad  paawd  aa 
Act  which  established  a  railroad  and  warefaooie 
commission,  and  the  Supreme  Ooort  of  that 
State  had  interpreted  the  Act  aa  providing' 
that  the  rates  of  charges  for  the  transpcHtatioQ 
of  property  by  railroads,  recommended  aod 
published  by  the  commission,  should  be  flnt) 
and  conclusive  as  to  what  were  equal  and  rea- 
sonable charges,  and  that  there  could  ht  no 
judicial  inquiry  as  to  the  reasonableness  of  such 
rates.  A  railroad  company,  in  answer  to  an 
application  for  a  mandamus,  contended  that 
such  rates  in  regard  to  it  were  unreasonable, 
and,  as  it  was  not  allowed  by  the  state  court  to 
put  in  testimony  in  support  of  its  answer,  oo 
the  question  of  the  reasonableness  of  nidi 
rates,  this  court  held  that  the  statute  was  in 
conflict  with  the  Constitution  of  the  United 
States, as  depriving  the  company  of  its  proper- 
ty without  due  process  of  law,  and  depriving 
it  of  the  equal  protection  of  the  laws.  That 
was  a  very  different  case  from  one  under  the 
statute  of  New  York  in  question  here,  for  ia 
this  instance  the  rate  of  charges  is  fixed  directly 
by  the  Legislature.  See  Swneer  v.  MerehatU, 
125  U.  S.  845,  856  pi:  763,  7671.  Wbat 
was  said  in  the  opinion  of  the  court  in  184  U. 
S.  had  reference  only  to  the  case  then  before 
the  court,  and  to  charges  fixed  by  a  comoife- 
sion  appointed  under  an  Act  of  the  L^glslatiire, 
under  a  Constitution  of  the  State  whi<^  pro- 
vided that  all  corporationa,  being  commoa 
carriers,  should  be  bound  to  carry  **od  cqml 
and  reasonable  terms,"  and  under  a  statute 
which  provided  that  all  charges  made  hj  a 
common  carrier  for  the  transportation  of 
sengers  or  property  should  be  "equal  and 
sonable.'* 

What  was  said  in  the  opinion  in  IM  U.  8., 
as  to  the  question  of  the  reason  ableneaa  of  the 
rate  of  charge  being  one  for  Judicial  iuTeittiga- 
tion,  had  no  reference  to  a  case  where  the  rates 
are  prescribed  directly  by  the  Legi&latiire. 
Not  only  was  that  the  case  in  the  statute  of 
Illinois  in  Miinn  v.  Illinois,  but  the  doctrine 
was  laid  down  by  this  court  in  Wabash^  8t,  L.  4 
P.  J2.  Co.  V.  llUnois,  118  U.  a  557,  568  [8(h 
244,  248],  that  it  was  the  right  of  a  Bute  to 
establish  limitations  upon  the  power  of  railroad 
companies  to  fix  the  price  at  which  they  would 
carry  passengers  and  freight,  and  Uiat  the 
question  was  of  the  same  character  as  that  in- 
volved in  fixing  the  charges  to  be  made  by 
persons  engaged  in  the  warehousing  business. 
So,  too,  in  iSah  v.  Beidelman,  135  U.  8.  6fV. 
686  [31:  841,  8421,  it  was  said  that  it  was  with- 
in the  power  of  tne  Legislature  to  declare  what 
should  be  a  reasonable  compensation  for  the 
services  of  persons  exercising  a  public  em- 
ployment, or  to  fix  a  maximum  beyond  which 
any  charge  made  would  be  unreasonable. 

But  in  Dow  v.  Beidelman,  after  citing  Jtfaiia 
V.  lUinoU,  94 U.  S.  118  [24: 77];  Chicago,  B.  S 
Q,  R.  Co.  V.  Iowa,  94  U.  S.  155, 161,  163  [34: 
94.  95]:  Pfik  v.  Chicago  d  N.  W.  B.  Oo,  H 
U.  8.  164, 178  [24:  97,  99];  dieago  Jf.dSL 
P.  R  Co.    V.   AeJtie^,  94  U.  S.  173  [34:  39]; 
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WinoiiadSt,  P.  R.  Co.  t.  Blake,  94  U.  &  180 
24:  991;  Stone  ▼.  Wisconsin,  94  U.  S.  181 
"24:  1021:  BuggUs  t.  lUinois,  108  U.  S.  526 
27:  812J;  JUtnois  Cent,  B.  Co.  v.  Jiiinois, 
_  .  U.  S.  541X27:  8181;  Stone  ▼.  Farmers  L. 
d  T.  Co.  116  U.  a  807  [29:  6861;  Stone  v.  lUi- 
nois  Cent.R  Co.  116  U.  8.  847  [29:  650],  and 
Stone  ▼.  Ifew  Orleans  d  JST.  E.  K  Co.  116  U. 
8.  852  [29:  651],  as  reco^izinfl;  the  doctrine 
that  the  Le^slature  may  itself  nx  a  maximum 
beTOod  which  anj  charge  would  be  unreason- 
able, io  respect  to  services  rendered  in  a  public 
employment,  or  for  the  use  of  property  in 
which  the  public  has  an  interest,  subject  to 
the  proviso  that  such  power  of  limitation  or 
regdation  is  not  without  limit,  and  is  not  a 
power  to  destroy,  or  a  power  to  compel  the 
doing  of  the  services  without  reward,  or  to 
tike  private  property  for  public  use  without 
list  compeosation  or  without  due  process  of 
aw,  the  court  said  that  it  had  no  means,  "  if 
it  would  under  any  circumstances  have  the 
power,"  of  determining  that  the  rate  fixed  by 
the  Legislature  in  that  case  was  unreasonable, 
and  that  it  did  not  appear  that  there  had  been 
any  such  confiscation  of  property  as  amounted 
to  a  taking  of  it  without  due  process  of  law, 
or  that  there  had  been  any  denial  of  the  equal 
protection  of  the  laws. 

Id  the  cases  before  ut,  the  records  do  not 
ibow  that  the  charges  fixed  by  the  statute  are 
unreasooable,  or  that  property  has  been  taken 
without  due  process  of  law,  or  that  there  has 
been  any  denial  of  the  equal  protection  of  the 
laws;  even  if  mder  any  circumstances  we 
could  determine  that  the  maximum  rate  fixed 
hy  ihe  Legislature  was  unreasonable. 

In  Georgia  B.  A  Bkg.  Co.  v.  Smith,  128  U. 
8. 174.  179  [82:  877,  8801.  in  the  opinion  of 
the  court,  delivered  by  mr.  Jtutiee  Field,  it 
was  said  (Lhat  this  court  had  adjudged  in  num- 
erous instances  that  the  Legislature  of  a  State 
had  the  power  to  prescribe  the  charges  of  a 
railroad  company  for  the  carriage  of  persons 
and  merchandise  within  its  limito,  in  the  ab- 
sence of  anj  contract  to  the  contniry,  subject 
to  the  limitation  that  the  carriage  is  not  re- 
<)uired  without  reward,  or  upon  conditions 
aiDountio|r  to  the  taking  of  property  for  pub- 
lic use  mthout  just  compensation,  and  that 
what  is  done  does  not  amount*  to  a  regulation 
of  fore^  or  interstate  commerce. 

It  is  further  contended  for  the  plaintifib  in 
^rror  that  the  statute  in  question  violates  the 
Uth  Amendment,  because  it  takes  from  the  ele- 
vator owners  the  equal  protection  of  the  laws, 
ia  that  it  applies  only  to  places  which  have 
180,000  population  or  more,  and  does  not  ap- 
ply to  phices  which  have  less  than  180,000 
population,  and  thus  operates  against  elevator 
owners  in  the  lareer  cities  of  the  State.  The 
hw  operates  equally  on  all  elevator  owners  in 
places  having  180,()00  population  or  more;  and 
we  do  not  perceive  how  they  are  deprived  of 
the  equal  protection  of  the  laws,  within  the 
meaning  of  the  14th  Amendment. 

<^iM(^Atf  affirmed, 

Mr.  JvsOee  Brewer  dissenting: 

Idiasent  from  the  opinion  and  judgment  fn 
^aoe  cases.  The  main  proposition  upon  which 
^  rest  ia,  in  my  judgment*  radically  un- 
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sound.  It  is  the  doctrine  of  Mvnn  ▼.  Illinois, 
94  U.  S.  118  [24:771,  reafilrmed.  That  is,  aa  549] 
declared  in  the  syllabus  and  stated  in  the  opin- 
ion in  that  case:  "When,  therefore,  one  de- 
votes his  property  to  a  use  in  which  the  public 
has  an  Interest,  he,  in  effect,  grants  to  the  pub- 
lic an  interest  in  that  use,  and  must  submit  to 
be  controlled  by  the  public  for  the  common 
good,  to  the  extent  of  the  interest  he  has  thus 
created."  The  elaborate  discussions  of  the 
question  in  the  dissenting  opinions  in  that  case, 
and  the  present  cases  when  under  considera- 
tion in  the  Court  of  Appeals  of  the  State  of 
New  York,  seem  to  forbid  anything  more  than 
a  general  declaration  of  dissent.  The  vice  of 
the  doctrine  is,  that  it  places  a  public  interest 
in  the  use  of  property  upon  the  same  Iratsis  as 
a  public  use  of  property.  Property  is  devoted 
to  a  public  use  when,  and  only  when,  the  use 
is  one  which  the  public  in  its  organized  capac- 
ity, to  wit,  the  State,  has  a  right  to  create  and 
maintain,  and,  therefore,  one  which  all  the 
public  have  a  ris^ht  to  demand  and  share'  in. 
The  use  is  public,  because  the  public  may 
create  it,  and  the  individual  creating  it  Is  doing 
thereby  and  pro  tanto  the  work  of  the  State. 
The  creation  of  all  highways  is  a  public  \luty. 
Railroads  are  highways.  The  State  may  build 
them.  If  an  individual  does  that  work,  he  is 
pro  tanto  doing  the  work  of  the  State.  He 
devotes  his  property  to  a  public  use.  •  The 
State  doing  the  work  fixes  the  price  for  the 
use.  It  does  not  lose  the  right  to  fix  the  price, 
because  an  individual  voluntarily  undertakes 
to  do  the  work.  But  this  public  use  is  very 
different  from  a  public  interest  in  the  use. 
There  is  scarcely  any  property  in  whose  use 
the  public  has  no  interest.  No  man  liveth  un- 
to himself  alone,  and  no  man's  property  ia 
beyond  the  touch  of  another's  welfare.  Every- 
thing, the  manner  and  extent  of  whose  use 
affects  the  well-being  of  others,  ia  property  in 
whose  use  the  pubnc  has  an  interest  Take, 
for  instance,  the  only  store  in  a  little  •Tillage. 
All  the  public  of  that  village  are  interested  in 
it;  interested  in  the  quantity  and  quality  of 
the  goods  on  its  shelves,  and  their  prices,  in 
the  Ume  at  which  it  opens  and  closes,  and, 
generally,  in  the  way  in  which  it  ia  managed; 
in  short,  interested  in  the  use.  Does  it  fouow 
that  that  village  public  has  a  right  to  control 
these  matters?  Thai  which  is  true  of  the  single  [550] 
small  store  in  the  village,  is  also  true  of  Uie 
largest  mercantile  establishment  in  the  great 
city.  The  magnitude  of  the  business  does  not 
change  the  pnnciple.  There  may  be  more 
individuals  interested,  a  larger  public,  but  still 
the  public.  The  country  merchant  who  has  a 
small  warehouse  in  which  the  neighboring 
farmers  are  wont  to  store  their  potatoes  and 
grain  preparatory  to  shipment  occupies  the 
same  position  aa  the  proprietor  of  the  largest 
elevator  in  New  York.  The  public  iias  in 
each  case  an  interest  in  the  use,  and  the  same 
interest,  no  more  and  no  less.  I  cannot  bring 
myself  to  believe  that  when  the  owner  of  prop- 
erty has  by  his  industrv.  skill,  and  money 
made  a  certain  piece  of  hia  property  of  large 
value  to  manv  he  has  thereby  depnved  him- 
self of  tiie  full  dominion  over  it  which  he  had 
when  it  was  of  comparatively  little  value,  nor 
can  I  believA  that  thi^  control  of  the  public 
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over  one's  property  or  busiDess  is  at  all  de- 
pendent upon  the  extent  to  which  the  public 
is  benefited  by  it. 

Surely  the  matters  in  which  the  public  has 
the  most  interest,  are  the  supplies  of  food  and 
clothing;  yet  can  it  be  that  by  reason  of  this 
interest  the  State  may  fix  the  price  at  which 
the  butcher  must  sell  his  meat,  or  the  vendor 
of  boots  and  shoes  his  goods?  Men  are  en- 
dowed by  their  Creator  with  certain  unalien- 
able rights,  **life,  liberty,  and  the  pursuit  of 
happiness;"  and  to  "secure,"  not  grant  or 
create,  these  rights  governments  are  instituted. 
That  property  which  a  man  has  honestly  ac- 
quired he  retains  full  control  of,  subject  to 
these  limitations:  First,  that  he  shall  not  use 
it  to  his  neighbor's  injur v,  and  that  does  not 
mean  that  he  must  use  it  for  his  neighbor's 
benefit;  second,  that  if  be  devotes  it  to  a  public 
use.  he  gives  to  the  public  a  right  to  control 
that  use;  and,  third,  that  whenever  the  public 
needs  require,  the  public  may  take  it  upon  pay- 
ment of  due  compensation.      v 

It  is  suggested  that  there  is  a  monopoly,  and 
that  that  justifies  legislative  interference. 
There  are  two  kinds  of  monopoly;  one  of  law, 
the  other  of  fact  The  one  exists  when  ex- 
clusive privileges  are  granted.  Such  a  mo- 
nopoly, the  law  which  creates  alone  can  break; 
and  being  the  creation  of  law,  justifies  legisla- 
tive ^ntroL  A  monopoly  of  fact  any  one  can 
break,  and  there  is  no  necessity  for  legislative 
interference.  It  exists  where  anyone  by  his 
[551]  money  and  labor  furnishes  facilities  for  busi- 
ness which  no  one  else  has.  A  man  puts  up 
in  a  city  tbe  only  building  suitable  for  ofQces. 
He  has  therefore  a  monopoly  of  that  business; 
but  it  is  a  monopoly  of  fact,  which  anyone 
can  break  who,  with  like  business  courage  puts 
his  means  into  a  similar  building.  Because  of 
the  monopoly  feature,  subject  thus  easily  to 
be  broken,  may  the  Legislature  regulate  the 

Erice  at  which  he  will  lease  his  offices?  So, 
ere.  there  are  no  exclusive  privileges  given  to 
these  elevators.  They  are  not  upon  public 
ground.  If  the  business  is  profitable,  anyone 
can  build  another;  the  field  is  open  for  all  the 
elevators,  and  all  the  competition  that  may  be 
desired.  If  there  be  a  monopoly,  it  is  one  of 
fact  and  not  of  law,  and  one  which  any  indi- 
vidual can  break. 

Tbe  paternal  theory  of  government  is  to  me 
odious.  The  utmost  posmole  liberty  to  the  in- 
dividual, and  the  fullest  possible  protection  to 
him  and  his  property,  is  both  the  limitation 
and  duty  of  government.  If  it  may  regulate 
the  price  of  one  service,  which  is  not  a  public 
service,  or  the  compensation  for  the  use  of  one 
kind  of  property  which  is  not  devoted  to  a 
public  use,  why  may  it  not  with  equal  reason 
regulate  the  price  of  all  service,  and  the  com- 
pensation to  be  paid  for  the  use  of  all  property? 
And  if  so,  ''Looking  Backward"  is  nearer  than 
a  dream. 

I  dissent  especially  in  these  cases,  because 
the  statute  in  effect  compels  service  without 
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any  compensation.    It  provides  that  the  par- 
ties seekmg  tbe  service  of  tbe  elevator  "naB 
only  be  reauired  to  pay  theactual  cost  of  trim- 
ming or  snoveling  to  the  le^  of  the  cJerstor 
when  unloading,  and  trimming  cargo  whem 
loadine."    This  work  of  trimming  or  aborel- 
ing  is  lully  explained  in  the  briefo  of  ooanaeL 
It  is  work  performed  by  longshocemen  wftb 
hand  scoop^  or  shovels,  on  the  vessel  unload- 
ing or  receiving  the  grain.    They  are  not  in 
the  regular  employ  of  the  elevator;  bat  en- 
gaged in  an  independent  service,  and  jH  one 
whose  careful  and  skillful  performance  it  es- 
sential to  tbe  successful  transf^  of  gadn  into 
and  through  the  elevator.    The  fiul  service 
required  of  the  elevator  compela  its  proprietor     r 
to  employ  and  superintend  tbe  work  or  these 
longshoremen.    For  this  work  ai  em|^ynM*ot, 
and  superintendence,  and  f or  the  reaponsabUity 
for  the  proper  performance  of  Uieir  work,  U^ 
Act  says  that  the  proprietor  of  tbe  levator 
shall  receive  no  compensation;  he  can  charge 
only  that  which  he  pays  out,  the  actual  eosc. 
I  had  supposed  that  no  man  could  be  required 
to  render  any  service  to  another  individoU 
without  some  compensation. 

Again,  in  the  Pinto  case,  it  appean  that  Mr. 
Pinto  is  the  owner  of  a  stationary  elevat«H-, 
built  on  private  grounds.  It  is  not  on  grounds 
devoted  to  a  public  use,  like  the  right  of  way 
of  a  railroad  company.  There  ia  nothing  to 
indicate  on  his  part  a  purpose  to  dedicate  bis 
property  to  public  uses.  So  far  as  it  is  possabie 
to  make  the  business  of  an  elevator  a  pordy 
private  business,  he  has  done  so.  It  will  not 
do  to  say,  that  the  transferring  of  grain  tbroogh 
an  elevator  is  one  step  in  the  process  of  trans- 
portation; and  that,  therefore,  they  are  onasi 
common  carriers,  discharging  a  Ppldic  dot  j, 
and  subject  to  public  controL  Ther  are  not 
carriers  in  any  proper  sense  of  toe  term. 
They  may  facilitate  carriage;  so  does  tbe  box- 
ing and  packing  of  goods  for  transportatSoo. 
The  engineers,  firemen,  brakemen,  and  aH  tbe 
thousands  of  employes  of  a  raflroad  company 
are  helping  the  business  of  transportation;  bat 
are  they  all  common  carriers  simply  becanM 
their  work  tends  to  facilitate  the  bostneas  of 
transportation,  and  may  the  Legislataie  regu- 
late their  wages? 

But,  as  I  said,  I  do  not  care  to  enter  into  ssy 
extended  discussion  of  the  matter.  I  believe 
the  time  is  not  distant  when  tbe  evils  resulting 
from  this  assumption  of  a  power  on  the  part 
of  government  to  determine  the  compensatioo 
a  man  mav  receive  for  the  use  of  his  propertr. 
or  the  performance  of  bis  personal  services,  will 
become  so  apparent  that  the  courts  will  hastes 
to  declare  that  government  can  prescribe  com- 
pensation onlv  when  it  grants  a  sp^Hal  privi- 
lege, as  in  the  creation  of  a  corporatSon,  or 
when  the  service  which  is  rendered  is  a  pnbHc 
service,  or  the  property  is  in  fact  devoted  to  a 
public  use. 

Mr.  Justice  Field  and  Mr.  JuHim  Brown 
concur  with  me  in  this  dissent. 
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I]        ALFRED  M.  HOYT  n  ax..,  Appti., 

WILLIAM  H.  LATHAM  xr  Ai.. 

^ee  8. 0*  BepoTter*8  ed.  SBB-IHtU 

Thutee  eann§i  tmy  trtut  propertp^eestui  que 
trud  maif  ratify  the  edue-^^lday  to  eet  aeide 
eiUe— trustee  one  cf  epndieate  to  purehaee— 
when  delay  amounte  to  ratification  <f$ale, 

L  A  traitae  who  seUs  the  trust  piroperty  cannot 
become  the  buyer  on  his  own  account  at  the  sale; 
tf  he  does,  the  eestui  giie  trust  may  avoid  the  sale, 
although  it  was  without  fraud,  for  the  full  value, 
■od  not  injurious  to  his  interests. 

t  Where  a  trustee  purchases  for  himself  the  trust 
property,  the  sale  is  not  void  to  the  extent  that 
he  does  not  take  title  which  he  oan  convey  to  a 
third  person;  and  the  cestui  que  trust  may,  upon 
notice  of  all  the  facts,  ratify  and  afBrm  the  sale 
hy  his  acquiescence  or  silent  approval. 

t  Wtane  a  trustee  buys  for  himself  the  trust 

k.  property,  and  there  is  actual  fraud,  or  the  cestuis 
five  tmat  are  ignorant  of  the  facts,  the  law  is 
t(derant  of  delay  on  their  part;  but  where  the 
teshtis  que  trust  have  notice  of  the  facts,  they 
should  not  delay  action  In  setting  aside  the  sale 
for  the  purpose  of  seeing  whether  it  is  likely  to 
prove  a  profitable  speculation. 

1  Where  a  trustee  becomes  one  of  a  syndicate  to 
purchase  the  trust  property,  and  he  does  not 
conceal  that  fact,  and  the  sale  fs  a  prudent  one, 
sod  by  making  it  he  is  enabled  to  effect  a  dlstri- 
tation  of  the  estate  without  delay,  and  there  is 
■o  fraud  or  bad  faith  on  his  part,  while  the  law 
mskes  the  sale  voidable  at  the  election  of  the 
eatufs  que  trusts  It  demands  prompt  action  on 
their  psirt  in  disaffirming  it. 

k  Where  the  trustee  himself  recognises  the  right 
of  the  eesbtts  que  trust  to  set  aside  a  sale  of  the 
tmst  property  in  which  he  is  interested  as  one  of 
the  porobasecB  and  gives  them  a  satisfactory 
■tatement  of  the  facts,  and  gives  them  time  to 
Bake  thelT  decision  to  annul  the  sale  and  several 
ezteosioofl,  and  several  years  have  elapsed,  and 
the  property  hat  largely  increased  in  value,  and 
■steiial  witucssos  have  died,  and  no  reason  is 
flfsn  for  their  delay,  such  delay  amounts  to  a 
fitlUcatioii  of  tlie  sale  and  an  action  by  them 
to  set  tt  aside  should  be  dismissed. 

[No.  178] 

Argued  Jan.  $8,  to,  1S9S.  Decided  Feb,  XB.lSBt, 

APPEAL  from  a  decree  of  the  Circuit 
Court  of  the  United  States  for  the  District 
of  Minnesota,  in  favor  of  plaintiffs,  Wm.  H. 
tDd  Edward  P.  Latham,  in  a  suit  in  equity, 
idjoddDg  the  plaintiff  to  be  owner  of  an  in- 
terest ui  certain  lands  and  for  a  conveyance  of 


the  same,  and  for  a  money  recoTery  and  for 
an  account  of  the  proceeds  of  such  landa  at 
should  be  subsequently  sold.    Bewreed  with 
direeUone  to  dismiss  the  bill. 
See  same  case  below,  4  McCraiy,  087. 

Statement  by  Mr,  Justice  Brown : 

This  was  a  bill  by  William  H.  and  Edward 
P.  Latham,  who  are  heirs  and  owners  of  two 
ninths  of  the  estate  of  their  brother  Charles  F. 
Latham,  against  Ashbel  H.  Barney  and  bis 
associates  to  compel  an  accounting  for  the 
proceeds  of  the  sale  of  an  undivided  one  thirty- 
seventh  interest  in  certain  lands  belonging  to 
the  estate  of  the  said  Latham,  and  for  a  decree 
adjud^ng  the  plaintiffs  to  be  the  owners  of 
two  mnths  of  his  interest  in  the  unsold  lands, 
and  for  a  convevance  of  the  same.  The  suit 
arose  upon  the  following  state  of  facts: 

On  the  31st  day  of  October,  1867.  a  contract 
was  executed  between  Alfred  M.  Hoyt,  Dan- 
ford  N.  Barney,  Ashbel  H.  Barney,  Charles 
F.  Latham,  and  five  other  associates,  of  the 
first  part,  and  the  Winona  &  St.  Peter  Rail- 
road Company  of  the  second  part,  by  which, 
after  reciting  that  the  parties  of  the  first  part 
had  loaned  and  advanced  to  the  corporation 
lar^e  sums  of  money,  and  had  constructed  and 
equipped  105  miles  of  its  railroad  in  Minnesota, 
whereby  the  corporation  had  become  indebted 
to  them  in  a  large  sum  of  money,  It  was  pro- 
vided that  certain  payments  should  be  made 
upon  that  indebtedness  by  the  issue  to  them  of 
stock  and  bonds,  and  that  a  portion  of  a  con- 
gressional land  grant  owned  by  the  railroad 
company  should  be  conveyed  in  satisfaction  of 
the  residue.  The  land  so  to  be  conveyed  was 
as  many  acres  theretofore  granted  by  Congress 
as  the  corporation  should  receive  by  reason  of 
the  construction  of  such  road  for  a  distance  of 
105  miles  westerly  from  Winona,  reserving 
the  right  of  way  and  depot  grounds.  The 
lands  were  to  be  conveyed  to  the  parties  of  the 
first  part,  as  they  should  direct,  whenever,  and 
as  soon  as,  the  railroad  company  had  obtained 
title  thereto  under  the  acts  of  Congress.  In- 
stead of  taking  a  conveyance  of  tiie  lands  the 
parties  interested  dected  to  take  the  proceeds 
of  their  sales,  as  they  were  permitted  by  the 
contract  to  do,  and  therefore,  as  they  were 
sold  by  the  railroad  company,  the  proceeds 
were  irom  time  to  time  paid  over  to  them. 
The  number  of  acres  to  which  the  company 
was  entitled  was  ascertained  by  Judidal  decree 
to  be  514,266  and  a  fraction. 

Charles  F.  Latham,  one  of  the  parties  to 
this  contract,  and  entitled  to  one  thirty-seventh 


Jm  toughen  deed  from  cestui  que  trust  to  trustee^ 
wrd  to  guardian^  heir  to  eoDeeutor^  void^  see  note 
toHtidinff  V.  Handy,  6: 4S». 

That  tnuUe  or  agent  cannot  purehaee  trustprop' 
«t|ii  or  property  confided  to  his  eaire;  employed  to 
Nr  for  another  cannot  buy  for  himseHf;  puirthase  by 
tQist  iimra  to  prineipdl:  cannot  buy  from  himsdf 
^oetfor both parttes^aee notes  toMassiey.  Watts,  8 
Ifl;  Wonnlej  v.  Wormley,  6c  65L 

Tkallandsboughtyftth  trustmoney  and  deeded  to 
^f^Htesldono  to  cestui  que  tmst:  any  statement  by 
^^atee,orendttinaeeomiU  amounts  to  declaration 
^(nacprot^goffied  by  (msteehysaleo/  property 
^"jnioits  the  cestui  que  trusty  see  note  to  Worm- 
hr  V.  Wormlef,  5:«SL 

•^  to  ptrehoM  by  trmCM,  «o<dahfe  at  election  0/ 06S- 


ttfi  que  trusts  uHtMn  reasonable  Ume  if  dissatisHed: 
aale  by  eottuskm  does  not  prevent  cestui  que  trust 
from  asserting  Ms  tlUe  as  to  purchaser  with  notice; 
a  purchase  atrequest  of  another  makes  purchaser  a 
trustee  upon  payment  of  money  advanced  on  the 
purchase;  purchase  by  attorney  on  execution  sale 
makes  him  trustee,  see  note  to  Wormley  y.  Worm- 
ley.  6: 66L 

That  one  who  acquires  a  trust  estate,  with  Itnow^ 
edge  of  the  trust,  is  subject  to  the  same  duties,  as  to 
the  trust,  as  the  originat  tnutee;  cestui  que  trust 
may  follow  property,  see  notes  to  Wormley  y. 
Wormley,  6: 8S1,  and  Hughes  v.  Edwards,  6: 142. 

Xenflft^  0/ time  no  bar  to  trust;  lo^ken  time  hei^iiis  to 
run,  see  notes  to  Prevost  y.  Grata,  6eSU*  and 
Thomas  v.  Brookenbrough.  6e  287. 
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of  these  lands  or  their  proceeds,  died  intestate, 
August  25,  1870,  leaving  as  his  only  heirs  or 
next  of  kin  nine  brothers  and  sisters,  and  the 
children  of  a  deceased  sister;  and,  up  to  the 
execution  of  the  agreement  hereinafter  referred 
to,  his  share  of  such  proceeds  was  deposited 
in  bank  to  the  credit  of  his  estate.  One  of  his 
sisters  had  received  her  share  of  his  estate  in 
advance,  and  it  is  conceded  that  the  estate 
vested  in  eight  brothers  and  sisters  and  the 
children  of  the  deceased  sister,  each  being  en- 
titled to  an  undivided  one  ninth  of  his  one 
thirty-seventh  interest.  The  plaintiffs  are  two 
of  the  brothers,  and  each  became  entitled  at 
his  death  to  a  one  ninth  interest  No  legal 
proceedings  were  taken  for  the  settlement  and 
distribution  of  his  estate;  no  administrator 
was  ever  appointed,  but  in  accordance  with  a 
wish  expressed  shortly  before  his  death,  and 
for  the  purpose  of  saving  the  expenses  of  ad- 
ministration, the  defendant  Ashbel  H.  Barney 
took  possession  of  the  assets  of  the  estate,  and 
proceeded  to  distribute  them.  The  estate,  ex- 
cludve  of  the  interest  in  the  land  grant, 
amounted  to  $177,962.48,  and  was  substantially 
all  personal  property.  The  defendant  Barney 
hela  an  interest  of  his  own  in  the  land  grant, 
as  one  of  the  parties  who  contracted  with  the 
railroad  company.  Shortly  after  the  death  of 
Mr.  Latham,  two  of  his  sisters  and  their  hus- 
bands orally  assented  to  a  sale  by  the  defend- 
ant Barney  of  the  interest  of  the  estate  Id  the 
land  contract,  for  the  sum  of  $10,000,  he  at 
that  time  advising  them  that  it  was  worth  no 
more. 

It  dofA  not  appear  that  any  of  the  other 
heirs  wei«  consiuted  as  to  this  disposition  of 
the  interest  in  the  land.  Some  time  prior  to 
the  9th  of  September,  1871,  the  defendant 
Barney  enterea  into  an  agreement  to  sell  the 
interest  of  the  estate  in  these  lands  for  $10,000 
to  the  eight  persons,  who,  with  Latham,  had 
by  such  contract  purchased  the  same  from  the 
railroad  company,  Mr.  Barney  himself  being 
one  of  auch  persons. 

At  or  about  this  time  the  defendant  Barney 
caused  to  be  prepared  a  statement  of  account 
between  himself  and  the  estate,  and  a  release 
to  be  signed  by  each  of  the  heirs.  One  copy 
of  this  statement  was  prepared  for  each  of  the 
heirs,  and  one  for  Mr.  Barney,  and  they  were 
all  sent  together  to  each  heir  to  be  signed,  and 
after  they  were  signed,  one  executed  copy  was 
sent  to  each.  One  of  the  copies  of  this  state- 
ment and  release  differed  from  the  others  in 
one  particular,  hereinafter  stated,  and  all  but 
that  one  read  as  follows: 

"  Whereas  Charles  F.  Latham,  late  of  Irving- 
ton,  county  of  Westchester,  and  State  of  New 
York,  died  intestate,  leayine  a  considerable 
estate,  consisting  of  personal  property,  to  be 
distributed  among  his  next  of  kin,  the  said 
Latham  having  survived  bis  wife  and  parents 
and  leaving  no  children  or  representatives  of  a 
child; 

"Aud  whereas  the  next  of  kin  of  said  l^atham 
entitled  to  participate  in  the  distribution  of 
said  estate,  for  the  purpose  of  saving  the  delay 
and  expense  Incident  to  legal  proceeding  to 
effect  such  distribution,  have  agieed  amooff 
themselves  as  to  the  division  of  odd  estate,  ana 
the  amount  going  to  and  receivable  by  each  of 
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the  said  next  of  kin.  whether  in  money,  stock, 
bonds  or  other  property; 

'*And  whereas  the  persons  entitled  to  par- 
ticipate in  such  distribution  and  who  ikve 
agreed  upon  the  same,  are  the  following. " 

Here  follow  the  names  and  residences  of  the 
next  of  kin,  a  recital  of  the  advancement  to 
one  of  the  sisters,  and  a  release  by  her  of  ber 
interest  in  the  estate  to  her  brothen  and  iislen; 
releases  by  each  of  the  heirs  to  the  otben  of 
all  claim  and  demand  against  the  estate;  a  re- 
cital that  Barney  had  in  his  poasessioo  certain 
of  the  assets  and  property  of  the  deceased* 
which  he  had  surrendered  and  delivered  to  the 
next  of  kin;  and  an  agreement  "  that  the 
parties  hereto,  in  consideration  of  the  pfea 
a*nd  of  the  surrender  and  delivery  to  the  said 
next  of  kin  of  the  aforesaid  property  and  as- 
sets, have  and  each  of  them  hslh  released  .  •  . 
and  each  of  them  do  .  .  .  release,  and  forew 
discharge  the  said  Ashbel  H.  Barney  .  .  •  o€ 
and  frum  all  claims,  demands,  actions,  and 
causes  of  action  on  account  of  the  said  assets 
and  property  of  the  said  Charles  F.  I«atham  k> 
in  his  possession  or  under  his  oontroL  In 
witness  whereof,"  etc 

This  was  signed  by  ail  of  the  heirs,  indodiDf 
the  plaintiffs,  and  a  schedule  was  attached 
**diowing  the  estate  of  which  the  late  Charles 
F.  Latham  died  possessed,  and  the  dtstribotios 
among  the  next  of  kin,  in  the  foregoing  agree- 
ment mentioned."  This  estate  consisted  al- 
most wholly  of  cash,  shares  in  ccrporatioos, 
bonds,  and  coupons,  and  other  personal  prop- 
erty, with  the  following  exception:  "  Int  is 
W.  &  St.  P.  lands,  estimated  $10,000."  Of 
the  eleven  releases  the  one  sent  to  Edward  P. 
Latham  accidentally  differed  from  the  othen 
in  using,  instead  of  the  words  above  cited,  the 
words,  "  Interest  in  W.  A  St.  P.  land  sate, 
say  $10,000."  About  January  1,  1871,  ds- 
fendant  Barney  enclosed  to  each  dlstribotes, 
with  the  release  and  a  supplemental  ststemtnt 
of  the  assets,  not  material  here,  a  check  for 
his  or  her  share  of  the  estate,  mhkh  was  re- 
ceived and  retained  by  each. 

Plaintiffs  in  December,  1876,  brooirfat  this 
action  upon  the  ground  that  the  foregoing  pro- 
ceedings and  the  release  executed  by  them  did 
not  divest  them  of  their  interest  in  the  lands. 
The  Circuit  Court  rendered  a  decree  in  favor 
of  the  plaintiffs,  in  accordance  with  the  pnyer 
of  their  bill,  both  for  a  money  recovery  and 
for  an  account  of  the  proceeds  of  such  lands 
as  should  be  sutMequently  soUL  4  McOrary. 
687.  From  this  decree  an  a|^)eal  waa  takes 
to  this  court. 

Meur$.  Thomas  WUaoa  and  IJ^gd  W. 
Bowers,  for  appellants: 

The  complainants,  having  set  out  in  iheir 
biU  a  case  of  actual  fraud,  cannot  recover  if 
the  fraud  chaiged  is  not  established  by  the  tes- 
timony. 

Eyre  v.  Po^er,  6$  U.  8.  15  How.  4S,  81 
(14:  592.  tSl^iHaui  v.  Eoft,  27  N.  J.  Eq. 
m\  1  Dan.  Ch.  Pr.  (5th  Am.  ed.)  896,  W. 
Cochrane  y.  BaUey,  25  lOnn.  61;  TWnyAsif  ▼. 
CIiamplin,<  VL  L  178;  WOdo  ▼.  &am^  1  a 
L.  Cas.  605. 

The  interest  of  the  estate  of  (diaries  F. 
Latham  in  the  lands,  was  nd  when  the  beiii 
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executed  the  release  worth  more  than  the  sum 
for  which  it  was  sold. 

At  the  time  this  price  wasafpreed  upon  there 
were  numerous  suits  and  adverse  claims  that 
freatly  lessened  the  value  of  that  property. 

aamberlain  v.  8t,  PbhU  d  8.  0.  R  Oo.  92 
U.  S.  299  (28: 715);  Hopkin$  v.  8t.  Paul  <ft  P. 
R  C^.  2  DilL  896,  898. 

Eren  if  comphdnants  had  not  authorized 
KeUy  &  Barney  to  act  for  them,  thev  ratified 
tbeir  acts,  and  are  therefore  held  by  them.  A 
principal  cannot  ratify  an  act  in  part  and  re- 
ject it  in  part 

Benedict  v.  Smith.  10  Paige,  126,  180,  4  L. 
fd.  918, 915;  Farmen  L,  db  T.  Co.  v.  Walvxyrth, 
1 N.  Y.  434;  Grant  v.  Lato,  29  Wis.  99. 108, 104; 
Miner  v.  Brad'ey,  22  Pick.  458;  Benjamin, 
Sales  (8d  ed.)  §  452,  and  notei;  2  Ghitty,  Gont 
(Utb  ed.)  1089,  and  note%, 

A  party  cannot  rescind  a  contract  for  fraud 
after  entering  into  negotiations  or  new  stipu- 
latioDS  concerning  it  with  full  knowledge  of 
the  fraudulent  circumstances. 

1  Sugd.  Vend.  (8th  Am.  ed.)  252.  noU  t; 
B^denburgh  v.  WeUh,  Baldw.  881,  888;  Mas- 
wn  V.  Bout,  1  Denio,  69,  74. 

The  acceptance  of  all  or  a  part  of  the  pur- 
chase money  after  knowledge  of  the  alleged 
fraud  is  ipio  facto  an  election  not  to  rescind, 
and  estops  the  complainants  from  afterward 
alleging  fraud  or  mistake  in  the  contract. 

(S»  T.  Hatfield,  46  N.  Y.  533,  2  Smith. 
Lead.  Cas.  (7th  Am.  ed.)  742;  Cook  v.  Oilman, 
^  N.  H.  556;  WiUoughhy  v.  MouUon.  47  N. 
H.905i 

TiMe  complainants  are  stopped  by  their 
laches  and  acouiescence. 

QryTnei  v.  Sanders,  98  U.  8.  62  (28:  801). 

Where  a  party  desires  to  rescind  upon  the 
ground  of  mistake  or  fraud,  he  must,  np(m  the 
discovery  of  the  facts,  at  once  announce  his 
purpose  and  adhere  to  it  If  he  be  silent  and 
coDtinne  to  treat  the  property  as  his  own,  he 
will  be  held  to  have  waivra  the  objection,  and 
wQl  be  conclusively  bound  by  the  contract,  as 
tl  the  mistake  or  fraud  had  not  occurred. 

Haneood  v.  Cincinnati  A  C.  A.  U  B.  Co.  84 
TJ.  8.  17  Wall  78, 80,  81  (21:  558,  559);  Brown 
T.  Buena  Vuia  County,  95  U.  8.  157,  160.  161 
<24: 422,  488):  PhiUppi  ▼.  Phtiippe,  115  U.  8. 
151. 157  (29:  886.  889);  Holgate  v.  Eaton,  116 
U  8.  88,  89  (29:  588,  589);  Indianapolis  BoU. 
Mia  Co.  V.  St.  Louis,  Ft.  8.  dt  W,  B,  Co.  120 
U.  8.  256  (80:  689);  Maekall  v.  Casilear,  187 
U.  &  556,  666  (84:  776,  779):  Boone  Covnty  v. 
BwUngUm  db  M.  B.  Co.  189  U.  8.  684.  692, 
m  (85:  819.  822);  United  States  v.  Flin^,  4 
^wy.  58;  Sheldon  H.  B.  Co.  v.  Eiekemeyer  H. 
B.  iaeh.  Co.  90  N.  Y.  607.  616,  617;  Task  v. 
Msms,  10  Gush.  252;  F^Ver  ▼.  Melrose,  1 
Allen.  166;  Peabody  ▼.  Flint,  6  Allen,  52; 
Boifol  Bank  of  JUwrpool  v.  Grand  Junction  B. 
O.  125  Mass.  490^95;  SpeideU  v.  Henrici,  15 
Fed.  Rep.  758;  United  States  r.  Beebee,  11  Fed. 
Rep.  86;  Campau  ▼.  Van  Dyke,  15  Mich.  878, 
m;  WiOmr  v.  Flood,  16  Mich.  45,  46;  Hub- 
bardtton  Lumber  Co.  v.  Bates,  81  Mich.  158, 
168;  Seholey  ▼.  Central  Venezuela  B.  Co.  L.  R. 
^  Eq.  Gas.  266. 267.  and  note;  Bruce  v.  Daioen- 
J»rt,  8  Keyes,  472;  Morgan  v.  MeKee,  77  Pa. 
t^;  Learning  v.  Win,  78  Pa.  178;  FoUanebe 
^.  Hilhreth,  17  111.  622;  Byard  v.  Holmes,  96 
^  J.  L.  119,  125,  128;  Tait^s  Case,  L.  R.  8 
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Ea.Gas.  795;  Lawrence^s  Case,  L.  R.  2  Gh.  App. 
412.  428,  424;  Jennings  v.  Boughion,  5  De  G. 
M.  &  G.  189;  Masson  ▼.  Bovet,  1  Denio,  78,  74; 
Benj.  8ales  (8d  ed.)  §  452,  and  notes;  2  Pom. 
Eq.  §917. 

A  delay  which  may  have  no  consequence  in 
an  ordinary  case  may  be  amply  sufficient  to 
bar  the  right  to  relief  when  the  property  is 
subject  to  contingencies,  or  when  the  rights  and 
liabilities  of  the  defendant  or  third  parSes  have 
been  varied  by  lapse  of  time. 

Kerr,  Fraud  &  M.  806,  807;  Grymes  v.  San- 
ders, 98  XJ.  8.  62  (28:  801);  Ber^amin  ▼.  Bies, 
Walk.  Gh.  878;  Hopkins  ▼.  St.  Paul  db  P.  B. 
Co.  2  Dill.  896-898;  Chamberlain  v.  St.  Pawl 
dtS  C.R  Co.92  U.  8.  299  (28:  715). 

The  construction  of  these  land  grants  was 
being  settled  during  the  time  that  complain- 
ants were  refusing  to  decide  whether  they 
would  affirm  or  disaffirm  this  sale. 

SchulcTiburgY. Harriman,2'DUl20S;  Union 
Pac.  B.  Co.  V.  Watts,  2  Dm.  810;  LeoMnwarth, 
L.AG.B  Co.  ▼.  United  States,  92  Q.  8.  788 
(28:  684);  NeiOiaU  ▼.  Sanger,  92  IT.  8.  761 
(28:  770). 

Where  the  difficulty  of  doing  entire  Justice 
by  reason  of  the  death  of  the  principal  witness 
or  witnesses  is  attributable  to  gross  neglifl»nce 
or  deliberate  delay,  a  court  of  equity  wifl  not 
aid  a  partv  whose  application  is  thus  destitute 
of  reasonable  diligence. 

MackaU  v.  CaeUear,  187  U.  8.  556,  566 
(84:  776.  779);  Godden  v.  KimmeU,  99  U.  8. 
210-212  (25:  484,  485);  United  States  ▼.  FUnt, 
4  Sawy.  58,  59;  SpeideU  v.  Benrid,  15  Fed. 
Rep.  758;  United  States  ▼.  BeOee,  17  Fed.  Rep. 
86;  Allore  v.  JeweU,  94  U.  8.  506,  512  (24: 260, 
264). 

A  principal  may  authorize  an  agent  to  act  or 
contract  in  his  business  in  such  a  manner  that 
the  agent  may  obtain  some  benefit,  and  in  such 
a  case  the  rule  that  he  who  undertakes  to  act 
for  another  shall  not  act  for  himself  or  for  his 
own  benefit  does  not  apply. 

Moo€^  V.  Smith,  70  JN.  Y.  698;  Brown  ▼. 
Cowell,  116  Mass.  465;  Lyon  ▼.  iMm,  48  N.  G. 
206. 

Assuming  that  Barney  was  acting  as  a  quasi 
administrator,  and  that  he,  without  the  au- 
thority of  the  heirs  or  their  representatives, 
made  this  sale,  it  was  merely  voidable  at  the 
option  of  the  heirs — ^not  absolutelyvoid. 

Brooks  V.  Martin,  69  U.  8.  2  Wall  70,  84. 
85  (17:  782,  786);  Badger  ▼.  Badger,  69  U.  8.  2 
Wall.  92,  95  (17:  888);  Veazie  v.  WUliams,  8 
Story,  611;  Harrington  v.  Brown,  5  Pick.  521; 
Jennison  v.  Hapgood,  7  Pick.  1,  8;  Campau  v. 
Van  Dyke,  15  Mich.  879;  Johnson  v.  Bennett, 
89  Bat-b.  249;  Wentworth  v.  Lloyd,  82  Beav. 
467;  Pence  ▼.  Langdon,  99  U.  8.  581  (25:  421) 
2  Pom.  Eq.  gg  917,  968,  964,  965;  Benj.  8ale» 
§452. 

Messrs.  G.  K.  DatIs  and  Owen  Morris  for 
appellees. 

Mr.  Juitiee  Brown  delivered  the  opinion  of 
the  court: 

This  case  depends  upon  the  validity  of  the 
sale  made  by  tne  defendant  Barney  to  himself 
and  his  associates  of  the  interest  of  Gharles  F. 
Latham  in  the  lands  granted  in  aid  of  the  con- 
struction of  the  Whiona  &  8t  Peter  Railroad 
Gompany.  and  the  binding  effect  of  the  re- 
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execnted  by  the  plaiDtifTs  and  the  other  | 
hain  of  Latham.  This  sale  is  attacked  upon 
the  ground  that  it  was  made  by  Barney,  as 
tnistee  for  the  heiis,  to  himself  and  his  co-oon- 
tractors  in  the  construction  of  the  road,  and 
for  a  grossly  inadequate  price. 

It  seems  that  a  few  days  before  the  death  of 
Mr.  Latham  he  had  an  Interview  with  the  de- 
fendant Barney,  in  whom  he  had  perfect  con- 
fidence, and  requested  him  to  make  a  distribu- 
tion of  a  part  oi  his  property  to  certain  bene- 
ficiaries, and  to  divide  the  residue  amon?  his 
brothers  and  sisters  and  their  children.  In  the 
early  pan  of  1871,  Danford  N.  Barney,  of  New 
York,  a  member  of  the  syndicate  which  had 
constructed  the  road,  and  Judge  Kelly,  of 
Cleveland,  each  of  whom  had  married  a  sister 
of  Latham,  met  with  their  wives  at  Lrvington, 
N.  Y.,  OBtUed  in  the  defendant  Ashbel  H.  Bar- 
ney, and  requested  him  to  make  a  distribution 
of  the  estate  for  the  purpose  of  saving  time  and 
expenses.  The  value  of  Latham's  mterest  in 
(he  land  grant  was  the  principal  sub  ject  of  dis- 
cussion. To  quote  Barney's  own  words:  *'I 
stated  to  them  that  it  was  very  difilcult,  in- 
deed, to  fix  an  accurate  value  for  that  proper- 
ty; there  were  so.  many  contingencies  that 
might  affect  its  value.  They  seemed  to  be 
very  anxious,  indeed,  as  to  making  a  settle- 
ment without  the  intervention  of  the  probate 
court.  .  .  .  They  asked  me  to  say  what  I 
thought  it  was  worth  not  stating  the  facts  as 
I  generally  understood  them  at  the  time.  I 
[559]  stated  to  them  that  I  thought  the  property 
ought  to  be  worth  $10,000,  that  if  we  got  all 
the  land  that  was  due  to  us  it  would  be  worth 
perhaps  more  than  that,  but  with  the  uncer- 
tainty of  getting  what  we  hoped  to  get  that  I 
considered  that  a  fair  price  for  the  property, 
and  they  all  agreed  to  accept  of  that,  and  de- 
sired me  to  make  a  division  of  the  estate  ac- 
cordingly, which  I  did."  Shortly  after  this 
he  offered  the  property  to  Mr.  Sykes,  vice- 
president  of  the  Chicago  &  Northwestern  Rail- 
road, at  that  price,  knowing  that  he  was 
familiar  with  the  value  of  the  property,  but 
he  would  not  consent  to  take  it.  Me  then  of- 
fered it  to  his  co-contractors,  but  they  did  not 
at  first  care  to  take  it.  "I  said  to  them  it  was 
very  important  to  make  this  sale,  and  they  said 
as  they  did  not  care  to  have  a  stranger  come  in 
who  might  not  agree  with  us  in  the  enterprise 
— might  not  furnish  money  for  the  construction 
of  the  road—and  various  other  objections  were 
brought  up;  and  then  Mr.  Fargo  and  Mr. 
Cheney  said:  'If  you  think  the  property  is 
worth  it  we  will  take  it.'  .  .  .  There  was  not 
a  man  but  what  objected  to  taking  it  at  first, 
except  my  brother,  who  knew  all  about  it." 
With  reference  to  its  value,  he  states  "^^  his 
opinion,  and  there  is  nothing  in  the  case  to  con- 
tradict it,  **  that  it  could  not  have  bc^n  sold  to 
any  other  party,  and  I  think  the  Interest  was 
taken  as  a  matter  of  convenience,  so  as  not  to 
bring  in  any  additional  new  element  in  the 
business  and  not  for  any  profit  out  of  this  par- 
ticular transaction."  There  were,  it  seems, 
several  circumstances  which  tended  material- 
ly to  impair  the  value  of  the  land,  and  in  fact 
to  render  it  at  that  time  unsalable.  The  Transit 
Railroad  Company,  to  whose  franchise  and 
property  the  Winona  &  St.  Peter  Railroad 
Company  succeeded,  had  received  a  loan  of 
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the  credit  of  the  State  to  the  amount  of  $500,- 
000  or  over,  for  which  it  had  given  its  bonds, 
secured  bj  a  mortgage  upon  its  lands  and 
franchises;  audit  was  claimed  that  these  lands 
were  liable  for  this  debt,  and  at  the  time  of 
these  negotiations  this  question  was  pending 
in  the  Circuit  Court  for  Uie  District  of  Minne- 
sota, and  was  suheeqnently  settled  in  this  courL 
Bopkins  v.  8t,  Paul  dt  F.  R.Cd.2  DilL  dM: 
Chamberlain  v.  St,  Bmd  d  8.  0.  R  €h.  9211,  [si 
S.  299  [23:  715].  There  were  alao  certain 
disputes  with  regard  to  the  title  to  these  lands 
and  to  their  taxation,  which  afterwards  cul- 
minated in  a  protracted  litigation,  the  paid- 
ency  of  which  for  a  long  time  seriously  impaired 
the  market  value  of  the  property. 

Acting  in  pursuance  of  the  authority  given 
at  the  meeting  in  lrvington,  Barney  prepared 
a  form  of  release  and  schedule  of  the  assets, 
which  consisted  almost  entirely  of  stocks, 
bonds,  and  coupons,  and  induded  the  item  of 
$10,000  for  the  interest  in  these  lands,  the  as- 
sets amounting  in  all  to  $187,962.48. 

Eleven  copies  were  sent  to  each  of  the  heics 
for  their  signatures,  and  were  subsequently 
returned  to  him,  and  one  copy  sent  to  ea<» 
with  a  check  for  hia  share  of  the  estate,  which 
was  received  and  retained  bv  each  without  ob- 
jection. The  copy  sent  to  Edward  P.  lAtham 
differed  from  the  others  in  using,  instead  of 
the  words  '*  Int  in  W.  &  8t  P.  lands,  esti- 
mated, $10,000,"  the  words  "Interest  in  W. 
&  St.  P.  land  sales,  say  $10,000."    « 

So  far  as  Edward  P.  I^tham  was  coocemed 
the  transaction  was  closed  on  Januaiy  IQ, 
1872,  by  Bamev  sending  him  his  copy  of  the 
release  and  schedule,  with  a  oupplemectary 
statement  and  a  draft  of  $9,480.89  to  close  the 
account.  A  similar  statement  was  sent  to  Wil- 
liam H.  Latham,  with  a  check  for  $18,998.39. 
No  objection  was  made  to  this  until  Ausrust 
26,  of  the  same  year,  when  Edward  P.  Latham 
wrote  Barney  briefly,  calling  his  attention  to 
the  item  of  $10,000  for  interest  in  W.  &  St.  P. 
land  sales,  and  saying  that  he  understood  this 
as  Oie  sales  made  up  to  that  date,  as  made  by 
the  company  in  the  usual  sales,  and  bv  no 
means  the  sales  of  all  lands  not  yet  solo;  to 
which  Mr.  Barney  replied,  under  date  of  Sep> 
tember  11,  that  Judge  EeUy  fully  understood, 
when  the  settlement  was  made,  that  it  included 
the  payment  in  full  of  the  heirs'  interest  in  the 
Winona  lands,  and  that  it  was  fuUy  so  stated 
in  the  release.  "The  Legislature  will,  no 
doubt,  this  winter  order  the  lands  to  be  opened 
for  taxation.  .  .  .  Taxation  would  make 
them  valueless,  almost  .  .  .  There  has  been 
no  transfer,  sod  I  know  they"  (the  purchasers) 
••don't  care  for  it,  and  I  certainly  do  not; 
neither  does  D.  N.  We  would  both  like  :9 
sell  out,  as  our  interest  in  the  grant  la  but 
little  value  to  us,  except  in  the  «>od  will  we 
may  have  for  our  grandchildren.^  He  closed 
his  letter  with  an  offer  to  surrender  to  the 
heirs  their  entire  interest  in  the  lands  upon 
being  refunded  the  $10.0(iO  already  divided, 
and  with  a  request  for  a  decision  at  once,  '•as 
it  should  not  remain  an  open  question."  To  [Ml 
this  Latham  replied,  under  date  of  November 
19,  sayioff  that,  after  consultation  with  some 
of  the  heirs,  he  had  decided,  with  their  advK«. 
and  CO- operation,  to  accept  the  offer  "Tou 
may,  therefore,"  said  he,  **from  this  date  con- 
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tidtx  the  A  part  intereflt"  (meanioff  ^  part) 
"of  the  lands  in  question  mine  ana  proceed 
to  make  the  necessary  legal  transfer.  The 
mooev,  $10,000,  will  be  ready  at  an  early 
date,  fiamey  replied  under  date  of  Novem- 
ber 80,  expressing  his  pleasure  that  the  heirs 
had  oonduded  to  take  the  interests  in  the  lands 
to  tbemselTea,  and  saying  that  it  could  not 
be  sold  to  other  parties  than  those  now  own- 
ing )4  of  the  interest  ''Should  they  buy  it 
tbey  miffht  be  charged  with  misrepresentation 
should  the  purchase  prove  profitable.  Should 
it  not  prove  a  eood  investment  for  the  heirs, 
none  will  be  able  to  say  that  they  '  went  in 
blind. '"  To  this  Latham  replied,  under  date 
of  December  26,  saying  that  he  supposed  the 
moneys  accrued  upon  sales  made  since  the 
dirisioo  and  estimate  will  be  deducted  from 
the  $10,000;  f  «king  the  amount  to  be  refunded, 
sod  saying  tuat  he  had  it  in  his  hands,  and 
would  forward  it  as  soon  as  the  parties  could 
come  to  an  understanding  of  how  and  when 
tbe  transfer  should  be  made.  Barney  replied, 
JsDoary  2, 1878,  that  the  parties  had  no  title 
to  the  lands,  the  title  bdng  in  the  railroad 
company,  and  sug^estine  that  he  make  a  con- 
tnu^  for  the  purchase  from  each  individual 
beir,  and  saying  that  since  the  division  of  the 
estate  $1,265.88  had  been  collected.  Again  he 
wrote  him  on  January  18,  saying  that  he  was 
sot  in  a  position  to  ^ve  him  title  to  any  inter- 
est in  the  lands  owing  to  the  fact  that  it  was 
nil]  in  the  railroad  company,  and  suggesting 
■A  follows:  "I  see  no  wav  for  you  to  get  an 
interest  in  the  property,  other  than  your  legal 
n  ihare,  excei)t  by  contract  with  each  heir,  and 
then  file  said  contract  with  me,  and  I  will 
make  the  distribution  of  the  proceeds  of  the 
tales  the  same  as  1  do  all  others  holding  the 
original  interest."  The  affair  remained  in  this 
condition  for  more  than  two  years,  when  Bar- 
0^,  being  informed  that  all  objections  to  the 
nJe  bad  been  withdrawn,  remitted  him,  under 
date  of  April  16,  1875,  a  final  statement,  with 
explanations,  and  a  check  for  $298.88  to  close 
tbe  estate.  This  check  was  acknowledged  and 
retained,  though  he  declined  to  srive  a  receipt 
No  farther  correspondence  passed  between 
tbeie  parties  until  December  of  that  year,  i' 

In  the  meantime,  however,  and  on  January 
SO.  1873,  William  H.  Latham  wrote  to  Mr. 
Barney  that  he  had  been  in  conmiunication 
with  bis  brother  Edward;  had  seen  Mr.  Bar- 
nes last  letters  to  him,  and  was  glad  ho  wa^ 
wuling  to  i^ve  up  to  him  as  such  others  of  the 
beiis  as  dSred  tiieir  share  of  the  proceeds  of 
tbese  sales,  upon  being  reimbursed  the  $10,000 
paid,  and  saying  that  six,  if  not  more,  of  the 
beirs,  were  willmg  to  make  this  arrangement, 
and  that  if  he  had  known  anything  whatever 
of  these  lands  he  would  have  been  unwilling 
to  8i|^  away  bis  interest  for  one  ninth  of 
$10,000.  This  letter  was  partly,  at  least,  in 
nfij  to  Mr.  Barney's  letter  to  Mr.  Edward  P. 
Latham  of  January  18.  To  this  Barney  re- 
plied, under  date  of  February  10,  protesting 
tbit  the  parties  had  no  title  to  the  lands,  and 
offering  to  make  a  distribution  of  all  tbe 
money  in  his  handa  for  lands  sold  since  the 
date  of  the  final  distribution,  upon  bein^  re- 
funded the  $10,000,  and  offering  to  continue 
to  make  such  distribution  as  long  as  he  con- 
tinned  to  be  the  agent  of  the  party  now  having 
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an  intereat  in  the  proceeds  of  the  lands.  Again 
he  wrote  him,  under  date  of  April  4,  saying 
that  the  $10,000  had  been  promised  last  Decem- 
ber by  his  brother  Edward,  and  that  it  was 
due  to  the  partiea  that  advanced  it  that  it 
should  be  at  once  refunded.  Receiving  no 
answer  to  this  he  wrote  him  again.  May  18,  to 
the  same  effect,  saying  that  there  were  impor- 
tant suits  being  threatened,  which,  if  success- 
ful, would  take  from  them  a  portion  of  the 
land,  and  sayine  that  the  purchasers  were  per- 
fectly willing  that  the  heirs  should  have  their 
interest  returned  to  them,  provided  a  decision 
was  made  "  within  say  thirty  days  from  this 
date;  but  they  are  not  willing  to  pay  for  the  [563] 
property  and  have  you  hold  the  right  at  any 
luture  time  to  elect  to  return  the  money  for 
the  purchase  and  take  the  interest  They  have 
now  held  the  matter  open  for  six  months." 
To  this  Latham  replied.  May  19,  by  a  some- 
what evasive  letter,  saying  tliat  he  had  been 
ready  to  pay  his  proportion,  but  as  Barney 
reomred  we  assent  of  all  the  heirs  before 
relinquishing  the  lands  as  a  whole,  or  any  por- 
tion, he  had  dismissed  the  whole  thing  from 
his  mind  as  impracticable.  He  closed  by  say- 
ing that  perhaps  his  brother  had  acted  hastily 
and  injudiciously,  and  he  had  written  and  : 
urged  him  to  immediate  decisive  action. 

On  June  19,  Mr.  Barney  wrote  again,  pro- 
testing that  none  of  the  parties  desired  to  make 
a  great  bargain  out  of  the  estate;  that  the  set-  ' 
tlement  was  made  to  avoid  expense;  that  the 
time  had  passed  which  he  had  named  for  the 
heirs  to  avail  themselves  of  the  privilege  of 
taking  their  proportion  of  the  lands;  but,  that 
there  might  be  no  cause  for  complaint,  he 
would  again  open  the  matter  for  a  thirty  days* 
option  for  one  or  all  of  the  heirs.  "If,"  says 
he,  "the  heirs  do  not  take  the  interest,  I  am 
compelled  under  my  agreement  to  become  one 
of  the  purchasers;  that  being  the  case,  I  wish 
to  rid  myself  of  the  ugly  position  of  being  a 
seller  and  a  purchaser.  I  would  not  for  thrice 
the  value  of  the  property  have  the  iU  will  of 
the  heirs." 

It  seems  that  at  this  time  a  controversy  had 
arisen  between  the  Winona  &  St.  Peter  Rail- 
road Company  and  the  8t.  Paul  &  Sioux  City 
Railroad,  which  was  pmding  before  the  Sec- 
retary of  the  Interior,  and  had  been  decided 
alternately  in  favor  of  each  party,  and  was 
subsequently  carried  into  the  courts.  There  1 
was  also  a  claim  pending  in  favor  of  one 
Drake  for  a  three  eighths  interest  in  all  the 
stock,  lands  and  other  property  of  the  defend- 
ant; and  another  by  one  Kirk,  who  claimed 
one  fourth  of  the  property,  franchises,  stock  • 
and  profits  of  the  defendants,  which  culmi- 
nated in  a  suit  in  the  following  October. 

The  State  had  also  made  a  claim  for  taxes 
upon  these  lands,  and  it  was  then  believed 
that  these  taxes.  If  enforced,  would  render 
them  nearly  valueless. 

No  reply  was  made  to  Barney's  letter  of 
June  19.  1878,  and  all  correspondence  between  [5641 
tbese  parties  with  respect  to  tbese  lands  ceased 
for  a  dme,  although  during  the  year  1874  a 
number  of  friendly  letters  were  exchanged  be- 
tween W.  H.  Latham  and  himself  with  refer- 
ence to  some  United  States  Express  stock,  but 
no  allusion  was  made  to  the  lands.  On  Feb- 
ruary 16,  1875,  Mr.  Barney  remitted  Wm.  H. 
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Latham  a  statemeDt  and  check  for  $298.84  due 
him  as  heir  of  the  estate. 

Od  3iarch  27  Latham  reopened  the  corre- 
•poDdeDce  by  stating  his  reluctance  to  give  up 
his  interest  in  the  lands,  having  never  been 
fully  informed  as  to  their  status,  and  desiring  to 
know  how  many  acres  they  were  entitled  to, 
and  how  many  had  been  sold,  etc.  To  this 
Mr.  Barney  replied,  calling  his  attention  to  the 
offer  he  had  made,  and  asmng  him  if  he  were 
not  satisfied,  to  let  him  know  what  he  desired, 
and  saying  that  the  Drake  suit  would  be  tried 
in  June,  and  that  the  tax  suits  would  probably 
be  decided  against  ^  them.  On  April  26  he 
wrote  him  a  very  full  letter,  saying  that  he 
had  given  the  heirs  the  option  to  take  their 
proportion  of  the  proceeds  of  the  land,  and 
three  times  extended  this  option,  and  continued 
the  same  until  September,  1873,  "when  my 
brother  said  he  had  talked  with  ]^ou  about  it, 
and  jovL  were  satisfied,"  and  giving  consider- 
able information  with  regard  to  the  number  of 
acres  claimed  hy  them,  the  number  sold,  and 
probabilities  with  respect  to  the  pending  suits, 
etc.  To  this  Mr.  Latham  replied  in  a  short 
note,  April  29,  acknowledging  receipt  of  a 
statement  and  check  enclosed  in  his  letter,  and 
saying  that  the  whole  matter  appeared  satis- 
factory as  far  as  a  cursory  examination  would 
indicate.  *  'I  am  obliged  to  you  for  the  evident 
effort  made  to  satisfy  me  and  will  write  more 
fully  in  a  few  days."  On  the  same  day  Mr. 
Barney  wrote  him  from  New  York,  saying  that 
the  decision  of  the  full  bench  on  the  question 
of  taxation  had  been  adverse;  that  the  suit  had 
been  promoted  by  his  brother,  and  that  $40,- 
000  a  year  would  not  pay  their  taxes. 

No  other  correspondence  took  place  until 
December  17,  1875,  when  the  plaintiffs  wrote 
a  joint  letter,  saying  that  each  of  them  would 
pay  one  ninth  of  the  $10,000,  "paid  by  vour- 
self,  directly  or  indirectly,  for  proceeds  of 
sales  of  lancis  made  since  January  1,  1872,  or 
for  receipts  of  sales  made  anterior  to  that  date." 
Owing  apparently  to  the  pressure  of  business 
engagements,  Barney  did  not  reply  to  this  un- 
til March  1,  1876,  wherein  he  rehearsed  at 
length  what  had  been  done,  and  protested  that 
it  would  not  be  fair,  after  having  taken  all  the 
risk  of  making  the  propeity  valuable,  for  the 
plaintiffs  to  demand  their  proportion  back 
again,  "now  that  we  have  been  in  the  main 
successful "  He  closed  by  declining  to  comply 
wiih  their  request  for  the  two  ninths  interest 
in  the  landa  In  reply,  Mr.  Latham  wrote 
him  March  28,  a  long  letter  statins  his  reasons 
why  he  should  not  be  bound  by  what  had  been 
done,  and  renewing  his  proposal  to  take  his  in- 
terest and  pay  the  corresponding  proportion 
of  the  $10,000.  This  letter  is  certainly  a  verv 
cogent  statement  of  the  position  from  his 
standpoint.    To  this  and  another  letter,  not 

Produced,  Bamev  replied  under  date  of  April 
4,  presenting  aiso  a  full  statement  of  facts, 
urdng  the  injustice  of  his  claim  and  offerinc^ 
still  to  ^ve  him  and  his  brother  two  ninths  of 
0D«  thirty-seventh  interest  in  the  Winona  & 
St.  Peter  Land  Company  formed  by  the  former 
associates,  who  took  the  same  proportional  in- 
terests in  the  new  company  they  held  before  it 
was  organized,  for  two  ninths  of  $10,000. 
(This  company  was  organized  in  1876  bv  the 
di'fendant  Barney  and  his  associates  ana  had 
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taken  the  title  to  all  these  lands  from  the  rail- 
road company.)  This  offer  was  dedined  by 
Mr.  Latham,  and  the  correspondence  was 
closed  by  a  letter  of  Mr.  Barney.  August  1, 
1876,  saying  that  he  would  have  transferred  to 
the  plaintiff^  one  ninth  of  one  thirty  seventh  of 
the  stock  of  the  new  land  company,  carrying 
dividends  from  its  organization  for  all  reoeipu 
for  lands  sold  and  to  be  sold  since  its  organiza- 
tion. "The  difference  between  what  you  ask 
and  my  offer  would  not  pay  the  lawyers'  fees 
for  prosecuting  or  defencung  a  suit  brought  to 
seek  what  you  ask  for." 

This  entire  correspondence,  which  it  very 
voluminous,  was  characterized  by  the  most 
courteous  language;  with  an  evident  desire  on 
the  part  of  each  to  take  no  unfair  advantage  of 
the  other,  but  with  a  failure  to  agree  upon 
what,  under  the  circumstances,  justice  and 
equity  demanded.  It  really  constitutes  in  it- 
self nearly  all  the  facts  pertinent  to  the  case.  5| 
It  certainly  exhibits  on  the  part  of  Mr.  Barney 
a  desire  to  deal  fairly  with  the  plaintiffs,  and  a 
vacillation  on  their  part,  which  has  a  strong 
tendency  to  show  that  before  making  ap  their 
minds  to  accept  of  his  offer  to  ref  tmd  the  $10,- 
000,  and  take  the  proceeds  of  the  sale^  of  tha 
lands,  they  intended  to  wait  and  see  whether 
it  would  prove  a  successful  speculation.  We 
have  no  desire  to  weaken  or  qualify  in  any  way 
the  wholesome  doctrine  laiddfown  by  this  court 
in  the  case  of  Michaud  ▼.  Oirod^  45  U.  8.  4 
How.  503  [11:1076],  that  a  trustee  cannot  le- 
gally purchase  on  his  own  account  that  which 
his  duty  requires  him  to  sell  on  account  of  an- 
other, nor  purchase  on  account  of  another  that 
which  he  sells  upon  his  own  account — in  other 
words,  he  cannot  unite  the  two  opposite  char- 
acters of  buyer  and  seller.  So  jealous  is  the 
law  of  dealuigs  of  this  character  by  persoBs 
holding  confidential  relations  to  each  other, 
that  the  cestui  que  trust  may  avoid  the  trans- 
action, even  though  the  sale  was  without  fraod, 
the  property  sold  for  its  full  value,  and  no  ac- 
tual iniury  to  his  interests  be  proven.  It  does 
not  follow,  however,  that  the  sale  is  busohitdy 
void  in  the  sense  that  the  purchaser  takes  ao 
title,  which  he  can  convey  to  a  third  person^ 
a  bona  fide  purchaser  witnoui  notice;  nor  that 
the  cestui  que  trust  may  not,  upon  nndce  of  all 
the  facts,  ratify  and  affirm  the  sale  bv  hb  ac- 
quiescence or  silent  approvaL  Thus  m  Monk 
v.  Whitmare.  88  U.  8.  21  Wall.  178  [«2.'483], 
where  an  attorney  sold  bonds  of  a  client  at  a 
public  sale,  and  bought  them  in  himself,  at  theii 
full  value  at  the  time,  and  the  client  was  aware 
of  the  purchase  and  acquiesced  in  it  for  twcltt 
years,  it  was  held  to  be  too  late  for  him  to  at- 
tempt to  impeach  the  validity  of  the  sale. 
"MostundouDtedly,"  said  the  court,  "that  sale 
was  voidable.  The  character  of  vendor  and 
that  of  purchaser  cannot  be  held  hy  the  mom 
person.  They  impose  different  obligatioos. 
Their  union  in  the  same  person  would  at  ooct 
raise  a  conflict  between  interest  and  duty.  andL 
constituted  as  humanity  is,  in  the  majority  off 
eases  duty  would  be  overborne  In  theatmi^e. 
.  .  .  The  complainant  could  have  tnaied 
the  purchase  made  by  the  defendant  aa  a  null- 
ity. .  .  .  But  unfortunately  for  him  then 
is  more  in  the  case.  He  has  adopted  and  ap*  ..J 
proved  of  the  transaction.  .  .  .  Had  ha  a^  ^"^ 
once  denied  the  validity  of  the  transactloD,  or 
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bv  any  dfclaration  or  proceeding  indicated  any  | 
dissatisfaction  witb  it,  or  even  refrained  from 
eipressiona  of  approval,  be  would  have  stood 
in  A  court  of  equity  in  a  very  different  posi- 
lioo." 

So  In  Twin  Lick  Oil  Co,  v.  Marbury,  91  U. 
8. 587  [23:829],  it  is  said  tbat  tbe  rigbtof  a  cor- 
poration to  avoid  tbe  sale  of  its  property  by 
reason  of  tbe  fiduciary  relations  of  tbe  pur- 
cbsaer  most  be  exercised  witbin  a  reasonable 
time  after  tbe  facts  connected  tberewitb  are 
made  known,  or  can  by  due  diligence  be  ascer- 
tained, and  tbat  tbe  determination  of  wbat  is 
SQch  reasonable  time  must  be  arrived  at  b^  a 
consideration  of  all  tbe  elements  wblcb  affect 
tbat  question. 

In  Haifward  v.  BHi&t  Nat.  Bank,  96  U.  8. 
611  [84:  b55],  a  bank  sold  collaterals  to  tbree 
of  its  own  directors,  and  applied  tbe  proceeds 
to  tbe  payment  of  a  loan.  Tbe  debtor,  wbo 
was  advised  of  tbe  sale,  and  tbat  enough  bad 
been  realized  to  pay  bis  indebtedness,  made  no 
objection;  bot  nearly  four  years  after  tbe  sale, 
tbe  stocks  having  in  tbe  meantime  greatly  in- 
creased in  value,  notified  tbe  bank  of  bis  desire 
and  purpose  to  redeem  them;  but  on  bis  sub- 
sequently filing  a  bill  for  tbat  purpose,  be  was 
held  not  entitled  to  relief.  To  tbe  same  effect 
are  Qfyme9  v.  Sanders^  98  U.  8.  55,  62  [28: 
798,  801  J.  P»uie  v.  Langdon,  99  U.  8.  578,581 
[%:  420,  4211;  Maekall  v.  Casilear,  187  U.  8. 
556,  566  [84:  776,  779].  In  cases  of  actual 
fraud  or  of  want  of  knowledge  of  tbe  facts,  tbe 
law  is  very  tolerant  of  delay;  but  where  tbe 
circumstances  of  tbe  case  negative  this  idea, 
and  tbe  transaction  is  sou^ebt  to  be  impeached 
only  by  reason  of  tbe  confidential  relations  be- 
tween tbe  parties,  and  tbe  cestui  que  trusts  have 
ample  notice  of  tbe  facts,  they  ought  not  to 
wait  and  make  their  action  in  setting  aside  tbe 
tale  dependent  upon  tbe  question  wnether  it  is 
likely  to  prove  a  profitable  speculation.  As 
tbe  question  wbetber  tbe  sale  should  be  vacat- 
ed or  not  depends  upon  tbe  facts  as  they  ex- 
isted at  tbe  time  of  tbe  sale,  so  in  taking  pro- 
ceedings to  avoid  such  sale,  the  plaintiff  sbould 
act  upon  bis  information  as  to  such  facts,  and 
not  delay  for  tbe  purpose  of  ascertaining 
l«g^  whether  be  is  likely  to  be  benefited  by  a  rise 
^  in  tbe  property,  since  tbat  would  practically 
amount  to  throwing  upon  the  purchaser  any 
loeses  he  might  sustain  by  a  fall,  and  denying 
bim  the  benefit  of  a  possible  rise.  Hammond 
V.  Hopkins,  ante,  184. 

This  is  not  an  ordinary  case  of  a  trustee  Duy- 
bg  tbe  property  of  bis  cestui  que  trust  for  tbe 
purpose  of  gain.  Tbe  deceased  was  associated 
with  eight  others  in  tbe  construction  of  a  rail- 
road; they  were  to  be  paid  in  part,  at  least,  by 
these  lands  or  their  proceeds.  At  Latbam^s 
death  be  left  a  lar^  amount  of  property,  of 
which  bis  interest  in  these  lands  was  out  a 
small  fraction,  estimated  at  about  one  eigbt- 
eentb.  At  bis  request  and  that  of  two  of  tbe 
heirs,  tbe  defendant  Barney  undertook  the  set- 
tlement of  tbe  estate  for  the  purpose  of  saving 
the  expense  of  administration.  Had  Latham 
been  alive  and  desirous  of  disposing  of  his  in- 
terest in  these  lands,  bis  first  thought  would 
have  been  to  offer  such  interest  to  bis  associates, 
who,  already  owning  thirty-six  thirty-sevenths, 
coold  well  afford  to  buy  this  trifiing  interest, 
and,  naturally  desiring  to  prevent  a  stranger 

m  u.  8. 


from  entering  tbe  syndicate,  would  be  likely 
to  pay  as  much  or  more  for  it  tban  any  one 
else.  Failing  to  find  a  purchaser  in  Mr.  8ykes, 
Barney  offered  it  to  tbe  syndicate.  He  could 
not  biinself  have  expected  to  realize  much  by 
the  transaction,  since  bis  interest  was  only  an 
eighth  of  tbe  whole  purchase,  which  was  itself 
only  one  thirty-seventh  of  the  entire  grant. 
There  was  no  attempt  on  his  part  to  conceal 
the  real  transaction,  or  to  disguise  tbe  fact  tbat 
be  was  one  of  tbe  purchasers.  By  mak- 
ing the  sale  be  was  enabled  to  effect  a  distribu- 
tion of  tbe  estate  without  delay.  This  he  pro- 
ceeded to  do  by  sending  to  each  heir  a  statement 
of  bis  account  and  a  check  for  bis  or  her  share 
of  tbe  proceeds,  demanding  at  tbe  same  time  a 
release  from  further  liabili^. 

Apparentlv  so  little  was  thought  of  this  in- 
terest in  tbe  lands  tbat  tbe  release  Itself  spoke 
only  of  * 'personal  property,  to  be  divided 
among  his  next  of  kin,  .  .  .  whether  in 
money,  bonds,  stock,  or  other  property."  In 
short,  bis  interest  in  these  lands  was  treated  as 
a  mere  incident  to  tbe  personal  estate,  and  un- 
worthy of  a  separate  consideration.  It  was  [569] 
thought,  and  properly  so,  tbat  it  should  be  dis- 
pc^ed  of  at  once  in  order  to  secure  a  speedy 
settlement  of  tbe  estate;  if  put  up  at  auction, 
it  would  probably  have  proven  unsalable. 

There  is  absolutely  nothing  tending  to  show 
fraud  or  bad  faith  on  tbe  part  of  tbe  defend- 
ant Barney;  indeed,  we  are  not  satisfied  that 
this  was  not  tbe  most  prudent  disposition  to 
make  of  this  interest,  in  view  of  the  uncertain- 
ty regarding  tbe  title  and  value  of  this  proper- 
ty.  While  tbe  law  pronounces  a  sale  of  this 
kind  voidable  at  the  election  of  the  cestui  que 
trust,  there  was  every  reason  for  demanding 
prompt  action  upon  their  part  in  disaffirming 
It.  Barney  bimself  recogn ized  tbe  right  of  the 
plaintiffs  to  set  aside  tbe  sale:  gave  tbem  ap- 
parently a  satisfactory  statement  of  the  facts, 
requesting  only  tbat  a  decision  should  be  made 
at  once,  as  it  should  not  remain  an  open  ques- 
tion. (September  11, 1872.)  Nothing  decisive 
having  been  done,  he  wrote  W.  H.  Latham 
and  again.  May  18, 1878,  giving  bim  tbe  option 
of  rescinding  tbe  sale  if  action  were  taken 
within  thb*ty  davs,  wbich  was  aeain  extended 
by  bis  letter  of  ^une  19.  Nothing  was  done 
for  nearly  two  years,  when  Latham  reopened  tbe 
correspondence  by  asking  furtber  particulars. 
Another  correspondence  of  a  year  then  ensued, 
the  property  in  tbe  meantime  apparently  hav- 
ing come  into  tbe  market  and  largely  increased 
in  value.  In  view  of  tbe  lapse  of  time,  the 
organization  of  a  new  company  and  tbe  change 
of  circumstances,  Mr.  Barney  was  apparently 
unwilling  to  renew  bis  first  proposition,  but 
submitted  a  new  one,  or  rather  a  modification 
of  the  first,  which  tbe  plaintiffs  declined  to 
consider,  and  in  December,  1876,  filed  this  bill. 
In  tbe  meantime  Danford  N.  Barney  and  Judge 
Kelly,  tbe  two  most  material  witnesses  who 
acted  for  the  other  heirs  and  advised  tbe  sale, 
have  both  died,  and  tbe  parties  have  lost  the 
benefit  of  their  testimony. 

Under  the  circumstances,  we  think  the  plain- 
tiffs sbould  have  taken  immediate  action;  they 
were  fully  informed  of  the  facts  of  the  trans- 
action, or  at  least  they  were  informed  o! 
enougb  to  put  upon  tbem  tbe  necessity  for 
furtber  inquiry,  and  they  must  have  known 
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that  delay,  even  for  a  year  or  two,  might  work 
a  very  great  cbanee  in  the  value  of  their 
brother's  interest.  If  the  syndicate  were  soc- 
cewf  ul  in  their  litigation  with  respect  to  these 
lands,  they  would  undoubtedly  largely  increase 
in  value;  upon  the  other  hand,  u  they  were 
unsuccessfw,  the  interest  might  be  compara- 
tively worthless.  No  explanation  is  given  for 
their  delay,  and  none  is  suggested  except  an 
apparent  tiitention  to  wait  and  see  what  the 
value  of  these  lands  was  likely  to  become,  and 
wheUier  it  would  prove  more  profitable  to  set 
aside  the  sale  or  let  it  stand.  Whfle  the  delay 
in  this  case  was  not  a  long  one,  measured 
sbnply  by  the  time  which  elapsed  after  the 
sale  was  made,  we  think,  under  the  circum- 
stances, it  amounted  to  a  ratification  of  such 
sale,  and  that  the  bill  should  have  been  dis- 
missed. 

The  decree  of  the  eovPrt  below  i$  iherrfare  re- 
tened  and  the  ease  remanded  with  directions  to 
diemies  the  biU,  with  eoete, 

Mr.  Justiee  Field  dissented. 

Mr.  Justice  Brewer  did  not  sit  upon  the 
argument  of  this  case,  and  took  no  part  in  its 
decision. 


EDWARD  H.  HORNER,  Appt., 

V. 

UNITED  STATES  bt  al. 
<86e  8.  a  Beporter*s  ed.  ffRHSTS.) 

Appeal  inwMng  eoneUtutiionaUtv  qf  a  United 

Statee  staHite--^uriediction  of  the  entire  case 

--question  whether  a  scheme  is  a  lotterp'—when 

habeas  corpus  wiU  not  issue — when  a  statute 

'  supersedes  a  Treaty, 

L  Where  a  cast  Evolves  the  oonstitutioiiality  of 
alaw  of  the  VvlM  States,  it  is  within  the  appel- 
late jurisdiction  of  this  ooart,  notwithstanding 
Uie  appeal  was  taken  since  the  Act  establishioff 
drooit  oonrts  of  appeals  took  effect. 

&  Where  an  appeal  or  writ  of  error  is  taken  direct 
to  this  ooart  from  the  Oixooit  Ooort,  in  a  case  in 
which  the  oonstttntlonalitF  of  a  law  of  the  United 
States  Is  drawn  In  <iae8tlon«  this  cocmrt  acquires 
JvlBdlotion  of  the  entire  case,  and  of  all  gnes- 
ttoos  Involved  In  It,  and  not  merely  of  the  gues- 
tlon  of  the  consUUitfonality  of  the  law  of  the 
United  Stetea. 


Oor. 


d.    It  is  not  proper  for  this  court,  oo  an  appe«L 
fbr  the  Circuit  Ooort,  on  a  writ  of  habeas  con 
to  determine  the  question  whether  a 
scheme  is  a  lottery;  that  questioo  is  tat  the  trial 
court. 

4.  If  any  inferior  court  or  magistrate  of  the 
United  States  has  jurisdiction,  a  superior  ooart 
of  the  United  States  will  not  Interfere  by 
corpus. 

ft.   Rev.  Stat  1 8804,  as  amended,  forbidding 
Ing  lottery  ciroulara,  etc,  by  mall,  la  C0Mtltu» 
tionaL 

t,  A  statute  is  a  law  equally  with  a  Treaty,  and.  If 
subsequent  and  conflicting  with  the  Tkeaty, 
supersedes  the  latter. 

[No.  1478.] 

Argued  Jan.  IS,  U,  1892.    Deeidsd  Marek  7. 

189t. 

APPEAL  from  an  order  of  the  Circuit  Cooit 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  dismissing  a  writ  of  habeas 
corpus  and  remanding  Homer,  the  accused,  to 
the  custody  of  a  marshal;  he  having  been 
arrested  and  brought  before  a  United  States 
Commissioner  for  having  unlawfully  deposited 
in  the  postofflce  of  New  Y(N*k  city,  a  circular 
concerning  a  lottery  addressed  to  a  person  at 
Chicago,  and  postage  thereon  prepaid,  and 
having  tieen  ezaminea  on  the  charge  and  com- 
mitted by  the  Commissioner  in  de&ult  of  ball 
to  the  ciistody  of  the  marshal  to  await  the  ac- 
tion of  the  grand  Jury,  and  the  Cinmit  Court 
having  issued  a  writ  of  habeas  corpus  to  in* 

auire  into  the  cause  of  his  detention.    Order 
ismissing  writ  of  habeas  corpus  and  remand- 
ing  the  accused.    Affirmed. 

Messrs,  Alfred  Taylor  and  H«rauw 
Aaron*  for  appellant: 

The  appeal  taken  herein  Is  maintainable  In 
this  court. 

Carper  v.  Fitsgeraid,  121  U.  8.  87  (80: 882): 
Be  iWliser,  186  U.  8, 288  (84: 617);  Be  NsagU, 

186  U.  8.  1  (84: 6S). 

8uch  appeal  brought  up  the  whole  case,  both 
law  and  aq[uity,  and  imposes  upon  the  dupieme 
Court  the  duty  of  re-examining  It  up&a  the 
hill  record  as  it  was  heard  In  the  inferior 
court 

BsNeoi^,  186U.  8. 1(84:65);  BapmrU  Owm 
Dog,  109  U.  8.  670  (87: 1086). 

Such  construction  will  be  adopted  as  will,  if 
possible,  give  effed  to  every  portioD  of  the 
statute. 


Voa.^As  to  SmisdMkm  in  the  United  States  au' 
premsOoitHtfBhersWsderia  question  arises,  or  fBhers 
are  drawn  in  question  statnOes^  Treaty,  or  OonsbttU" 
Hon,  see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews 
T.  Zane,  ftSSi,  and  wnuams  v.  Norrls,  SeOfL 

As  to  fmisdUMon  of  UnUed  States  Supreme  Court 
todedarestatelawvoldasineonjtiet  wUhstateeon^ 
sSttuSUm;  to  revise  deerees  of  state  courts  as  to  eofi- 
^CmeMoncif  state  IkNoe*  see  noCaf  to  Hart  v.  Lamp- 
lilxe,7:6T8i.and  Oommerolal  Bank  of  Otnotamatl  v. 
Bneklngham,  It;  MS. 

As  to  what  qutMons  the  UnUsd  States  Smfrems 
Oouri  WiU  roofew  on  writ  of  error;  hiUofeasesptions, 
see  note  to  Parks  v.  Turner,  18:888. 

That  the  SupretneOomtwiU not  review  thedlsorS' 
Stonary  aetUm  of  the  90urtbelow.see  note  to  Bsnow 
V.  HOI,  14: 48. 

AstowhatisMuAdeoreeorSudomentofstateeourt 
or  other  eomt,  from  wMeh  appeal  lies,  see  note  to 
Olbbons  V.  Ogden,  8c  801. 

fee 


As  to  when  habeas  oorpus may  issus, and' 
and  from  what  courts,  and  by  wtut  Sudgst: 
may  he  inquired  into  by  wrU  c/,  see  note  to  United 
States  V.  HamUton,  1:  tfO. 

As  to  what  questions  may  he  oonsidsnd  on 
corpus,  seetioto  to  Jte  ports  (3arll«  17:8881 

.^  to  siMipentfofK]/ «Drie  ctT  kobcas  eorpw, 
to  Luther  v.  Borden,  12: 68L 

^  to  eonstnicMofi  0/ iCotirts,  aeeordMng  to  purpoM 
forWhiehit  was  passed,  see  note  to  United  Btalei  v. 
Saunders,  SkT86. 

.^  toprt)p<iQS  <n  Statutss;  construOSioms  and  inters 
prrtaMon,  see  noCs  to  United  States  v.  Di^soo,  Mb 
888. 

AstosonStttubtonoMyoflawsorofrspsaiormedt 
fioatUm  of  Statute  see  note  to  IMoher  v.  Peek,  ft 
188. 

As  to  oofutmoMofi  otid  operation  of  treettUs,ses 
noCs  to  United  States  V.  The  Amislad,  1ft  881 


1891. 


HoBNBB  V.  United  States. 


570-67$ 


Satherland,  Stat  Const.  §  825.  p.  412;  Kelly 
T.  Sheehan,  76  N.  T.  825;  Wood  v.  United 
States,  41  U.  8. 16  Pet.  842  (10: 987);  Davie»  v. 
Fairbairn,  44  U.  S.  8  How.  636  (11:760); 
United  States  v.  Tynen,  78  U.  S.  11  Wall.  88 
(20: 158);  South  Carolina  v.  8toU,  84  U.  8.  17 
Wall.  425(21:660). 

The  goyenunent  bonds  in  question  are  not  a 
lotteiT  or  similar  scheme. 

United  States  v.  Qmierford,  26  Fed.  Bep. 
904:  Woodcock  v.  McQueen,  11  Ind.  14;  Konn 
V.  KoeMer,  96  N.  Y.  862;  HuU  v.  Rvggles,  66 
N.  Y.  427;  Ex  parte  Shobert,  70  Cal.  682;  State 
T.  Stephenson,  2  Bail.  L.  884;  United  States  v. 
CUnfUm,  2  Dill.  228;  {ThiVed  States  v.  Af(7rrt>, 
S9  U.  8. 14  Pet  464  aO:  648);  United  States  v. 
Watberger,  18  U.  S.  6  Wheat  76  (5: 87);  Fer- 
teU  7.  AtwiU,  1  Blatchf.  161-156;  Myers  v. 
iTl]  Fofl^,  6  Cow.  667;  Daggett  ▼.  ^ato,  4  Conn. 
61. 

Mr.  Wm.  EL  T»ft,  Soticitor-Qen,,  for  ap- 
pelleefi. 

J^*.  Justice  Blatohford  delivered  the  opin- 
ion of  the  court: 

On  the  10th  of  August,  1801,  a  postofflce 
inspector  of  the  United  States  made  a  com- 
plaint on  oiith  before  John  A.  Shields,  a  United 
btates  commissioner  for  the  Southern  District 
of  New  York,  that,  on  the  29th  of  Decem- 
ber, 1890,  Edward  H.  Homer,  of  New  York 
city,  unlawfully  deposited,  and  caused  to  be 
deposited,  in  the  postofflce  at  that  city,  hi  the 
State  of  New  York,  and  in  the  Southern  Dis- 
trict of  New  York,  a  certain  circular,  to  be 
conveyed  and  delivered  bv  mail,  which,  in  the 
contents  thereof,  thereafter  set  forth  in  the 
complaint,  concerned  a  lottery,  and  which  was 
then  and  there  addressed  to  Joseph  Ehrman, 
70  Dearborn  street,  Chicago,  Illinois,  and  was 
Inclosed  in  an  envelope,  with  postage  thereon 
prepaid,  and  carried  bj  mail,  and  that  the 
drcolar  contained,  among  other  thin|^,  what 
k  set  forth  in  the  margin,*  the  further  con- 


tents of  the  complaint  being  also  set  forth 

therewith. 

On  the  same  day  the  commissioner  issued  a 
warrant  to  the  marshal,  commanding  him  to 
arrest  Homer  and  bring  him  before  the  com- 
missioner. This  was  done,  and  Homer  de- 
manded an  examination  on  the  charge,  which 
was  had  and  completed;  and  the  commissioner 
then  certified  that  it  appeared  to  him,  from 
the  testimony  offered,  that  there  was  probable 
cause  to  believe  Homer  guiltv  of  the  offense 
charged  in  the  warrant,  ana  he  committed 
Homer  to  the  custody  of  the  marshal,  in  de- 
fault of  $6,000  bail,  to  await  the  action  of  the 
ffrand  Jury.  By  consent,  Horner  was  then 
discharged,  on  his  own  recogoizance,  until  a 
day  named,  for  the  purpose  of  giving  bail,  and 
was  subsequently  discharged  on  bail,  to  await 
trial. 

On  the  17th  of  November,  1891,  Homer  was 
surrendered  by  his  surety,  and  was  committed 
by  the  commissioner,  in  default  of  $5,000  bail, 
to  the  custody  of  the  marshal  on  the  warrant, 
to  await  the  action  of  the  grand  jury.  On  the 
petition  of  Homer,  presented  to  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  New  York,  an  order  was  made  by 
that  court  that  writs  of  habeas  corpus  and  cer- 
tiorari issue  to  the  marshal  and  Uie  commis- 
sioner, returnable  on  that  day.  Retums  were 
made  to  the  writs,  and  on  the  same  day,  after 
counsel  were  heard,  the  court,  held  by  Judge 
Wheeler,  made  an  order  dismissing  the  writ  of 
habeas  corpus  and  remanding  Horner  to  the 
custody  of  the  marshall.  Horner  thereupon 
took  an  appeal  to  this  court,  on  November  17, 
1891,  and  was  discharged  on  bail  to  abide  the 
further  action  of  the  Circuit  Court  on  the  man- 
date of  this  court 

The  complaint  in  this  case  is  founded  on 

t8894  of  the  Revised  Statutes  of  the  United 
tales,  as  amended  by  the  Act  of  September 
19, 1890,  chap.  908  (26  Stat  at  L.  465),  which 
reads  as  follows:    "No  letter,  postal  card,  ot 


[5T21 


[5T31 
[6T41 
[6761 


**'Banking-hou8eofE.H.  Homer*  No  88  Wall  street 

•"*  Naw  Yobs,  DaoemlMr  ft«  IBOa 
**  *  Austrian  State  Bonds  of  1804. 
**  *I10th  redemption,  December  1st  1880,  at  Wlen,  the  following  28  series  were  ooUed  Im 


**8eriflL 

No. 

FLS.W. 

Serie. 

No. 

Via  8.  W. 

SOTto. 

No. 

11,8.  W. 

»ia 

88 

20000 

1880 

24 

24  400 

2888 

88 

400 

"Wl 

75 

400 

48 

400 

84 

400 

-280 

22 

1000 

1792 

19 

400 

2088 

2 

400 

85 

400 

1070 

18 

2  000 

10 

400 

-m 

87 

400 

80 

400 

48 

60000 

**481 

54 

400 

70 

6000 

88 

400 

72 

10000 

2888 

28 

400 

8195 

44 

6000 

-487 

80 

400 

2412 

68 

40n 

60 

400 

-488 

8 

400 

74 

400 

8288 

14 

400 

-884 

14 

400 

82 

400 

62 

400 

68 

400 

2488 

86 

400 

8486 

85 

400 

94 

400 

2628 

72 

400 

8885 

89 

400 

-815 

70 

400 

82 

400 

81 

400 

88 

400 

2681 

44 

400 

8888 

4 

400 

-888 

28 

400 

91 

1000 

14 

400 

81 

400 

2886 

8 

400 

80 

400 

81 

400 

18 

2000 

-  *  All  other  bonds  contained  in  the  above  twenty-siz  series  not  especially  mentioned  therein  are 
TCdeemed  with  fU  200.  Payment  on  and  after  March  1, 180L  The  next  report  of  redemption  wtil  be 
pobltobed  In  the  second  naif  of  the  month  of  January,  189L  Customers  who  have  been  notlfled  by 
special  letter  of  the  redemption  of  their  bonds  can  cash  the  respective  amounts  at  my  office.* 

-Tlttt  the  said  words  and  flffures  of  the  said  oircular  relate  to  and  oonoem,  and  were  understood  by 
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circalar  ooncerniDg  anv  lottery,  so-called  ^ft 
coDoert,  or  other  similar  enterprise  offenng 
prizes  depeodent  upon  lot  or  chance,  or  con- 
cerning schemes  devised  for  the  purpose  of  ob- 
taining money  or  property  under  false  pre- 
tenses, and  no  list  of  the  drawings  at  any  lottery 
or  similar  scheme,  and  no  lottery  ticket  or  part 
thereof,  and  no  check,  draft,  bill,  money, 
postal  note,  or  money  order  for  the  purchase  of 
any  ticket,  tickets,  or  part  thereof,  or  of  any 
•hare  or  anv  chance  in  an^  such  lottery  or 
gift  enterprise,  shall  be  earned  in  the  mail  or 
delivered  at  or  through  any  postoffice  or 
branch  thereof,  or  l^  any  letter-carrier;  nor 
•haU  any  newspaper,  circular,  pamphlet,  or 
publication  of  any  kind  containing  any  adver- 
tisement of  any  lottery  or  gift  enterprise  of  any 
kind  offering  prizes'  dependent  upon  lot  or 


chance,  or  containing  any  list  of  prizes  awarded 
at  the  drawings  of  any  such  lottery  or  gift 
enterprise,  whether  said  list  is  of  any  part  or 
of  all  of  the  drawing,  be  carried  in  the  mail  or 
delivered  by  any  postmaster  or  letter-carrier. 
Any  person  who  shall  knowingly  deposit  or 
cause  to  be  deposited,  or  who  shall  knowingly 
send  or  cause  to  be  sent,  anything  to  be  con- 
veyed or  delivered  by  mail  in  violation  of  this 
section,  or  who  shall  knowingly  canne  to  be 
delivered  by  mail  anything  herein  forbidden  to 
be  carried  by  mail,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  sb2l  be  pun- 
ished by  a  fine  of  not  more  than  five  hundred 
dollars  or  by  imprisonment  for  not  more  than 
one  year,  or  by  both  such  fine  and  imprison- 
ment for  each  offense.  Any  person  violatiog 
any  of  the  provisions  of  this  section  may  be 


Joseph  Ehrman  to  relate  to  and  oonoem,  certain  so-called  bonds  issued  by  the  Empire  of  Austria,  awl 
to  state  on  which  of  said  so-called  bonds  payments  were  to  be  made  and  the  amount  thereof. 

**  The  following  is  a  translation  of  the  face  of  one  of  such  so-called  bonds: 

***8erlesfleL  iOOflorind.  NnmberM. 

*"  *  Premium  Bonds. 

**  *One  hundred  florins,  Austrian  standard,  as  share  of  the  loan  of  forty  million  flottes,  Aostnaa 
standard,  made  aooordinar  to  the  law  of  November  17th,  1868.  (Law  Journal  of  the  Empire,  No.  SS.)  for 
which  the  amount  resulting,  according  to  the  plan  of  redemption,  will  be  paid  to  the  bearer  by  the 
universal  state  loan  treasury. 

"*  'Vienna,  February  Uth,  1864. 

** '(Signed)  JossPH  RuDOB. 

"^  *  (Ooat  of  Arms.)  Imperial-Boyal  MinigUr  CommUtrr 

'''(Signed)  PLsras. 

Imperial-Boyal  MinisUr  d  Jwtfce. 

** '  Fbr  the  board  for  controlling  the  state  loans: 

" '  (Signed)  (30LLBBOO 

"'(Signed)  WzNTBBsnnir. 

**  *  Vor  the  imperial-royal  nniveiMU  state  loan  treasury: 

"•(Signed) 

" '  (Signed)  SCHmowiKT.* 

"  Bach  of  the  so-called  bonds  has  upon  its  face  a  series  number  and  a  number  in  the  sarioi.  Tba 
amount  of  indebtedness  which  said  so-called  bond  purports  to  evidence  is  one  bunded  (100)  flonoi. 
The  plan  of  drawing  set  forth  on  the  back  of  said  so-called  bond  shows  that  up  to  April,  1874.  there 
were  to  take  place  five  drawings  a  year,  on  dates  therein  stated,  which  should  determine  upon  whidi  of 
the  so-called  bonds  payments  should  be  made  and  the  amounts  of  such  payments.  That  thereafter 
and  until  the  end  of  toe  nineteenth  (19th)  year  after  the  date  of  the  issue  of  the  so-called  bonds,  fOor 
drawings  per  year  were  to  take  place  at  stated  dates  for  the  same  purpose:  and  that  thereafter,  to  aod 
including  the  thirty-flrst  (81st)  year,  three  (8)  drawings  were  to  take  place  at  fixed  dates  for  each  year 
for  the  same  purpose:  and  that  thereafter,  to  and  including  the  fifty-fifth  (66th)  year  after  the  date  of 
Issue  of  such  so-oslied  bonds,  two  (2)  drawings  per  year  were  to  take  place  for  the  same  purpose;  at  the 
end  of  which  time  all  of  said  so-called  bonds  were,  according  to  the  plan  aforesaid,  to  be  paid;  tbat 
according  to  said  plan  the  smallest  amount  to  be  paid  for  any  of  such  so-called  bonds  seleotttd  for 
payment  during  the  first  year  after  issue  was  one  hundred  and  tliirty-flve  (136)  gulden,  during  the 
second  year  one  hundred  and  forty  (140)  gulden,  and  during  the  third  year  one  nundred  and  forty-five 
(146)  gulden,  and  so  on,  increasing  in  amount  five  (6)  gulden  each  year  until  the  amotmt  should  reac^ 
two  hundred  (200)  gulden,  which  amount  then  renialned  fixed  as  the  minimum  sum  to  be  paid  for  any 
of  the  so-called  bonds,  whose  payment  should  be  determined  by  the  drawings  aforesaid;  tbat  giildes 
and  florins  are  denominations  of  money  of  the  same  value;  that  under  the  said  plan  other  lam 
amounts  are  mrovided  to  be  paid  on  certain  of  the  so-called  bonds,  to  be  determined  by  the  drawiw. 
Thus,  during  the  first  year  the  following  sums  are,  according  to  said  plan,  to  be  paid  on  certain  ao-callad 
bonds,  to  be  determined  by  such  drawing,  to  wit: 

Z  On  one  bond .•. 160,000  guMea 

M      M  »4  M XLOOO  " 

" "  '•    •*  :™  iftSoo    " 

"  "   "     ••   loSoo     - 

"  On  S  bonds,  each  at  6,000  gulden 10.000  " 

"  On  8  bonds,  each  at  2,000  gulden 6>,000  " 

"  On  6  bonds,  each  at  1,000  gulden a.000  " 

"On  16  bonds,  each  at  600  gulden 7JB0  " 

"On  80  bonds,  each  at  400  gulden 12,000  " 

"  And  during  subsequent  periods  other  provision  is  made  for  such  larger  amounts.  Hist  all  of  the 
said  so-called  bonds  are  in  the  same  form  as  said  copy  translation,  and  have  the  same  drawing  aod 
redemption  plan  endorsed  upon  them,  and  are  ideotical  in  all  respects,  except  that  the  series  niunben 
and  the  number  thereof  vary  as  to  each  so-called  bond;  that  deponent  produces  herewith  the  origioU 
of  the  so-called  bond  herein  referred  to:  that  all  the  drawings  heretofore  referred  to,  by  which,  llm, 
are  determined  the  series  of  the  so-called  bonds  to  be  paid  or  redeemed  in  each  year,  and,  second,  are 
determined  the  particular  bonds  in  the  series  whose  holders  shall  be  entitled  to  the  larger  sums  afof«- 
said,  the  numbers  ot  which  are  drawn  from  the  whecL  are  conducted  in  such  a  way  as  that  the 
determination  of  the  numbers  both  for  redemption  and  for  amounts  is  wholly  by  lot  or  chance.  Ite 
holder  of  each  so-called  bond  has  an  equal  chance  with  the  holder  of  every  other  so-called  bond,  lint, 
in  securing  an  early  payment  of  his  so-called  bond,  and,  second,  in  securing  as  a  so-called  paymeut  for 
his  so-called  bond,  the  very  large  prises  to  which  reference  has  already  been  made,  the  result  in  e«ch 
case,  as  before  alleged,  being  dependent  wholly  on  lot  or  chance. 

"Wherefore  deponent  says  that  the  scheme  for  the  so-called  redemption  of  the  so-called  bonds 
above  referred  to  is  a  lottery,  and  that  the  depositing  of  the  said  circular  and  the  causing  thereof  to  be 
deposited  as  above  alleged  was  against  the  peace  and  dignity  of  the  United  States  of  America,  aod  con- 
trary to  and  in  violation  of  section  three  thousand  eight  htmdred  and  nlne^-fOur  i8804)  of  the  Berlsrd 
Statutes  of  the  United  States,  as  amended  by  the  Act  of  September  nineteenth  (10th),  one  thotmnd 
eight  hundred  and  ninety  (18B0). 
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proceeded  against  by  inf  ormation  or  indictment 
tod  tjied  and  punislied,  either  in  the  district  at 
whidi  the  unlawful  publication  was  mailed  or 
to  which  it  is  carried  by  mail  for  delivery  ac- 
cording to  the  direction  thereon,  or  at  which 
it  is  caused  to  be  delivered  by  mail  to  the  per- 
•00  to  whom  it  is  addressed. 

There  are  9  asstoments  of  error  in  this  case, 
6  of  whidi  allege  that  the  facts  proved  before  the 
commissioner  do  not  constitute  a  crime  with- 
in g  M4,  as  amended;  2  of  them  are  based  on 
the  claim  that  that  aec^on  is  unconstitutional; 
lod  the  remaining  one  contends  that  that  sec- 
tion is  in  violation  of  a  Treaty  between  the 
United  States  and  Austria,  and  is  therefore 
Toid. 

It  is  contended  on  the  part  of  the  United 
States  that,  as  the  appeal  in  this  case  was  taken 
on  November  17, 1^1,  after  the  Act  entitled 
"An  Act  to  EstabliBh  Circuit  Courts  of  Ap- 
peals, and  to  Define  and  Regulate  in  Oertam 
Cases  the  Jurisdiction  of  the  Courts  of  the 
United  States,  and  for  Other  Parposes,"  chap. 
617.  pafieed  March  8, 1891,  (26  Stat,  at  L.  826,) 
went  into  effect,  this  court  has  no  Jurisdiction  of 
this  appeal,  and  that  it  ought  to  have  been 
taken  to  the  Circuit  Court  <3  Appeals  for  the 
Second  Circuit.  But,  as  the  constitutionality 
of  $  8894,  as  amended,  is  drawn  in  question, 
an  appeal  in  this  case  lies  directly  in  this  court 
from  the  Circuit  Court,  under  §  5  of  the  Act 
of  March  8, 1891,  which  gives  such  appeal  "in 
any  case  in  which  the  constitutionality  of  any 
law  of  the  United  States  ...  is  drawn  in 
qoestkyn."  This  is  in  accordance  with  our  de- 
cision in  NuMmura  Ekiu  v.  United  States,  142 
U.  8.  651.  668,  659  [85:  1146],  where  it  was 
Mid:  "AiB  this  case  involves  the  constitution- 
alitj  of  a  hiwof  the  United  States,  it  is  within 
tbe  appellate  Jurisdiction  of  this  court,  not- 
witbstaindine  the  appeal  was  taken  since  the 
Act  establi&ing  Circuit  Courts  of  Appeals 
took  effect  Act  of  March  8,  1891,  chap.  517, 
1 5:  26  Stot  at  L.  827,  828, 1115." 

We  are  further  of  opinion  that  where  an  ap- 
peal or  writ  of  error  is  taken  direct  to  this  coart 
^  nnder  §  5  of  the  Act  of  March  8, 1891,  in  a 
^  case  in  which  the  constitutionality  of  a  law  of 
tlie  United  States  is  drawn  in  question,  this 
court  acquires  jurisdiction  of  the  entire  case, 
and  of  all  questions  involved  in  it,  and  not 
merely  of  the  question  of  the  constitutionality 
of  tbe  hiw  of  the  United  States.  This  is  shown 
by  tbe  fact  that,  under  g  5,  where  an  appeal 
or  writ  of  error  is  taken  direct  to  this  court,  in 
a  case  in  which  the  Jurisdiction  of  the  district 
court  or  of  the  Circuit  Court  is  in  issue,  it  is 
specifically  directed  that  "the  question  of  ju- 
risdiction alone  shall  be  certified  to  tbe  Su- 
preme Court  from  the  court  below  for  de- 
cision," but  there  is  no  kindred  limitation  pre- 
scribed in  re^rd  to  anv  of  tbe  other  cases  in 
vbich  jurisdiction  in  this  court  of  appeals  or 
writs  ox  error  Is  given  by  §  5. 

It  is  contended  for  Eforner  that  tbe  circular 
let  f(nth  in  the  complaint,  relating  to  the  re- 
demption of  tbe  Austrian  government  bonds, 
ia not  included  in  the  prohibition  of  §  8894  of 
the  Revised  Statutes,  as  amended,  and  that  he 
committed  no  offense  by  depositing  such  circu- 
lar m  the  mail.  But  we  are  of  opinion  that 
that  miestion  ought  not  to  be  reviewed  by  us 
oo  this  appeal.  The  point  raised  is  that  tbe 
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Austrian  bond  scheme  was  not  a  lottery.  That 
is  a  question  properly  triable  by  the  court  in 
which  an  indictment  mav  be  found  against 
Horner.  He  Is  now  helato  await  Uie  action 
of  a  grand  Jury.  His  case  is  in  the  regular 
course  of  criminal  adjudication.  It  is  not 
proper  for  this  court,  on  this  appeal,  nor  was 
it  proper  for  the  Circuit  Court,  on  the  writ  of 
habeas  corpus,  to  determine  the  quc^on  as  to 
whether  the  scheme  was  a  lottery.  Oteiza  y 
Corte$Y.  Jacobus,  186 U.  S.  880  [84:  4641;  St^ 
ens  V.  Fuller,  186  U.  8.  468  [84:  461  J.  The 
commissioner  had  jurisdiction  of  the  subject- 
matter  involved  and  of  the  person  of  Homer, 
and  the  grand  Jury  would  have  like  jurisdic- 
tion. The  offense,  if  any,  was  committed  with- 
in the  Southern  District  of  New  Tork.  Wheth- 
er the  scheme  was  a  lotterr  is  a  question  to  be 
determined  in  the  administration  of  the  juris- 
diction. It  is  not  for  this  court  to  determine 
that  question  in  advance.  Tbe  principle  is  the 
same  as  that  involved  in  Re  FasseU,  142  U.  S. 
479,  488,  484  [85: 1087].  The  case  presento  for 
the  determination  of  the  court  in  which  the  in- 
dictment may  be  found  the  question  as  to 
whether  the  scheme  was  a  lottery,  and  it  is  not 
for  any  court  to  determine  it  in  advance,  on 
habeas  corpus.  If  an  inferior  court  or  magis- 
trate of  the  United  States  has  iurisdiction,  a 
superior  court  of  the  United  States  will  not  in- 
terfere by  habeas  corpus.  Bx  parte  ifoson,  105 
U.  S.  696  [26: 1218];  Ex  parte  CarU,  106  U.  S. 
521  [27:  2^;  Ex  parte  Wilscm,  114  U.  S.  417 
[29:  891;  Wales  y.  Whitney,  114  U.  S.  564  [29: 
277]:  &  parte  Edrding,  120  U.  S.  782  [80: 
824];  Benscm  v.  MeMa/um,  127  U.  S.  457 
[82:  284];  Be  Oqy,  127  U.  S.  781.  758J82:274, 
280];  Oteixa y  ChrtesY.  Jaeobus^W  U.  S.  880 
[84:464];  Stevens  y.  Fuller,  186  U.  S.  468,  477. 
478  [84: 461, 468];  and  cases  there  cited. 

The  question  of  the  constitutionality  of 
g  8894,  as  amended,  is  disposed  of  by  the  de- 
cision of  this  court  in  Ex  parte  Rapier,  143  U. 
S.llO  [86: 98]  which  holds  that  it  is  constitu- 
tional. 

The  proposition  that  that  section  is  void  if 
it  contravenes  a  Treaty  l)etween  the  United 
States  and  Austria  is  not  tenable.  The  statute 
is  a  law  equally  with  the  Treaty,  and,  if  sub- 
sequent and  conflicting  with  the  Treaty,  super- 
sedes the  latter.  Head- Money  Cases,  112  U.  S. 
580  f28:  7981;  Whitney  v.  Robertson,  124  U.  S. 
190  ^1:  886T;  Ohinese  Exclusion  Case,  180  U.  S. 
581 132;  lOCiS]. 

The  order  of  the  Circuit  Court,  dismissing  the 
vyrit  of  habeas  corpus  and  remanding  the  ac- 
cused, is  affirmed. 


WILLIAM  P.  DUNWOODY,  Appt., 

V. 

UNITED  STATES. 
(See  8.  C.  Reporter's  ed.  678-688.) 

National  Board  of  Health  power  of— clerk  and 
member  of  $uch  board,  when  cannot  recover 
compensation  from  the  United  States— inten- 
tion of  Congress. 

THOTE.— Am  to  extra  pav  or  compensation  to  oHieers^ 
see  note  to  United  States  v.  Maodanlel.  8:  587. 

269 


[578] 


678-58(1 


SoFBBicB  Court  of  thb  Ukitbd  Statbs. 


Oct. 


1.  The  clerk  ftnd  dieborsiiiff  affent,  who  mm  also  a 
member,  of  tbe  National  Board  of  Health  cannot 
recover  from  the  Dnited  States  any  compensa- 
tion for  his  services  in  either  of  those  capaoitiee, 
beyond  the  amounts  specially  appropriated  by 
GoniTresB  for  such  purpose;  if  these  appropria- 
tions are  InsufBcient,  his  appeal  must  be  made  to 
Oongress. 

2.  The  National  Board  of  Health  had  no  authority 
to  incur  any  liability  to  be  paid  by  the  govern- 
ment beyond  the  amounts  appropriated  by  Con- 


3.  Congress  never  intended  to  incur  liability  for 
the  services  of  the  clerk  or  agent  or  member  of 
the  National  Board  of  Health  beyond  the  sums 
appropriated  from  time  to  time  for  the  work  of 
the  Board  of  Health. 

[No.  156.] 

Argued  Jan,  U,  lS9g,    Decided  Jan,  i!5, 1892. 

APPEAL  from  a  ludgment  of  the  Oourt  of 
Claims  dismissfog  an  action  brought  by 
Dunwoody  to  recover  from  the  United  States 
compensation  for  his  services  as  chief  clerk 
and  dij^bursing  agent  and  as  a  member  of  the 
National  Boara  of  Health,  and  also  dismissing 
the  counterclaim  of  the  United  States.  Af- 
firmed, 

See  same  case  below,  22  Ct.  CL  289,  277;  28 
Ct.  CL  82. 

15701  Statement  by  Mr,  Justice  Harlan: 

Ad  Act  was  passed  by  Congress  to  pre- 
vent the  introduction  of  contagious  diseases 
into  the  United  States,  and  establishing  the 
National  Board  of  Health,  to  consist  of 
seven  members,  to  be  appointed  by  the 
President,  by  and  with  the  advice  and  con- 
sent of  the  Senate,  "whose  compensation,  dur- 
iTig  the  time  when  actually  engaged  in  the 
performance  of  their  duties  under  this  Act, 
shall  be  ten  dollars  per  diem  each  and  reason- 
able expenses;"  four  members  of  the  board  to 
be  detailed  from  the  Army,  Navy,  Marine 
Hospital  Service,  and  the  Department  of  Jus- 
tice, respectively,  and  to  receive  no  compensa- 
tion. The  sum  of  $50,000  was  appropriated 
'  'to  pay  the  salaries  and  expenses"  of  the  board, 
and  *'to  carry  out  the  puiposes"  of  the  Act. 
-20  Stat,  at  L.  484,  chap.  202. 

April  5th,  1870.  The  appellant  Dunwoody 
was  appointed  by  the  board  its  cbief  clerk, 
with  compensation  at  the  rate  of  $100  per 
month,  datingfrom  April  8d,  1879. 

June  2d,  1^.  Congress  passed  an  Act  to 
prevent  the  introduction  of  contagious  or  infec- 
tious diseases  into  the  United  States,  requiring 
the  National  Board  of  Health  to  co-operate 
with,  and,  so  far  as  it  lawfully  might,  aid 
«tate  and  municipal  boards  of  health  to  that 
•end.  The  Act  appropriated  $500,000,  or  so 
much  thereof  as  might  be  necessary,  to  meet 
the  expenses  incurred  in  carrying  out  its  pro- 
visions, and  to  be  disbursed  by  the  Secrctaiy 
of  the  Treasury  on  estimates  made  bv  the  Na- 
tional Board  of  Health,  and  approved  by  him. 
This  Act  was  to  continue  in  force  four  years. 
^1  Stat,  at  L.  6,  8,  chap.  11. 

June  5th,  1879.  Dunwoody  was  nominated 
by  the  board  to  the  Secretary  of  the  Treasury 
as  its  disbursing  clerk. 

June  6th,  1879.  The  Secretair  sent  to  Dun- 
woody this  communication:  ''Upon  the  re- 
commendation of  the  National  Board  of  Health, 
you  are  hereby  appointed  a  disbursing  agent  of 
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this  department  for  the  purpose  of  dlsbonteg 
the  funds  appropriated  by  Congreas  for  tbe  Na- 
tional Board  of  Health— Uiis  appointment  to 
be  without  compensation.  Ton  will  be  r^ 
quested  to  furnish  a  bond,  with  two  or  man 
sureties,  in  the  penal  sum  of  $20,000."  The 
t)ond  so  required  wasciiven. 

June  12th,  1879.    llSe  board  fixed  the  mlmrj 
of  the  claimant  as  cbief  derk  mt  $2,000  per      i 
annum,  beginning  June  Ist 

July  1st,  1879.    An  Act  was  passed  author- 
izing the  board  to  procure  suitable  offices  for  . 
the  transaction  of  business,  at  a  rent  not  ex- 
ceeding $1,800  a  year,  and  to  pay  past  rent,  • 
and  providing:    "^  5.  That  the  chief  cderk  of  ,* 
tbe  National  Board  of  Health  shall  act  as  dis- 
bursing agent  for  the  board,  and  shiU   rive 
bond,  confbrmabi V  to  §  176  of  the  Revised  Stat- 
utes, for  the  faithful  performance  of  that  duty, 
and  for  such  service  he  shall  receire  $900 
per  annum,  in  addition  to  his  salary  as  chief   ' 
clerk,  and  the  Board  of  Health  may,  with 
the  approval  of  the  Secretary  of  tbe  Treas- 
ury, pay  to  its  secretary  sudh  sum,  in  addi- 
tion to  nis  i)ay  as  a  member  of  the  board,  as 
it  may  deem  proper,  not  exceeding  $100  per 
month."    "8  7.  That  all  the  money  hereinbe- 
fore authorized  to  be  expended  and  all  cos- 
tracts  made  and  liabilities  incurred  by  the  Na- 
tional Board  of  Hc^th  shall  be  paid  out  of  tbe 
appropriation  of  five  hundred  thousand  dollars 
made  in  the  Act  of  Congress  .  .  .  approved 
June  2d,  1879."    21  Stat,  at  L.  46,  diap.  61. 

June  16th,  1880.  The  Act  appropriating 
money  for  sundry  civfl  expenses  of  the  gor- 
ernment  for  the  fiscal  year  ending  Jane  80ch« 
1881,  contained  these  items: 

"National  Board  of  Health:  For  salaries 
and  expenses  of  the  National  Board  of  Health, 
and  to  carry  out  the  purposes  of  the  variotis 
Acts  creating  the  National  Board  of  Health, 
seventy-five  thousand  dollars,  or  so  muc^ 
thereof  as  is  necessary:  Provided,  That  twenty- 
five  thousand  dollars  of  tbe  appropiiatioa 
made  by  the  Act  of  June  2d,  1879  .  .  .  shaQ 
be  applied  to  the  same  purposes. 

"For  aid  to  local  quarantine  statkms  and  for 
aid  to  local  and  state  boards  of  health,  lo  hs 
used  in  case  of  epidemic,  one  hundred  tboos- 
and  dollars  :  Provided,  That  fifty  OioaaaBd 
dollars  of  the  appropriation  made  by  Act  of 
June  2d,  1879  .  .  .  shall  be  api^iea  to  Ihs 
same  purposes."    21  Stat  266,  disp.  28S. 

Februaiy  8th,  1881.  Dunwoody's  salary  ss 
chief  clerk  was  increased  to  $8,000  per  annum. 

March  8d,  1881.    Tbeapproprianoo  Act  for 
sundry  civil  expenses  for  the  fiscal  year  eodiof     [S 
June  80th,  1882,  contained  these  items: 

"National  Board  of  Health;  For  sahuies 
and  expenses  of  the  National  Board  of  Health, 
and  to  carry  out  the  purposes  of  the  varioos 
acts  creating  the  National  Board  of  Heahh, 
seventy-five  thousand  dollars,  or  so  much 
thereof  as  is  necessary:  Provided,  That  fifty 
thousand  dollars  of  the  appropriation  made  by 
Actof  June  2d,  1879,  .  .  .  shall  beapi^iedto 
the  same  purposes:  and  no  more  moiMf  sAofi  At 
expended  for  the  ahote  purposes  out  pfan$am^ 
priations  heretofore  mads  or  bjf  mrtus  sf  mM§ 
previous  law. 

"For  aid  to  local  quarantine  statioDS  aad 
for  aid  to  local  and  state  boards  of  health,  to 
be  used  in  cases  of  epidemic,  one  handled 
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tbooaand  dollara:  PraMed,  That  fifty  thousand 
doHars  of  the  appropriation  made  bv  Act  of 
June  2d,  1879  .  .  .  shall  be  applied  to  the 
same  purposes,  and  no  money  $hml  be  expended 
for  the  abote  $ertiee  for  the  fiscal  year  eighteen 
hundred  and  eighty-one  other  than  that  epe- 
eifieaUp  appropriated  tty  the  Act  approved  June 
16tb,  1880,  making  appropriations  for  sundry 
ciTil  exi>en8es  of  the  government."  21  Stat,  at 
L.  442, 443,  chap.  188. 

August  7th,  1882.  The  Sundry  Civil  Ap- 
propriation Act  for  the  fiscal  year  ending  June 
30tb,  1888,  contained  these  items: 

**  For  salaries  and  expenses  of  the  National 
Board  of  Health  as  follows: 

*'  For  pay  and  expenses  of  the  members  of 
the  National  Board  of  Health,  ten  thousand 
dollars. 

*'  For  pavof  secretary  end  disbursing  agent, 
and  pay  oi  clerks,  messengers,  and  laborers, 
fire  thousand  five  hundred  dollars. 

**  For  rent,  light,  fuel,  furniture,  stationery, 
telegrams,  and  postage,  two  thousand  dollars. 

*'For  miscellaneous  expenses,  five  hundred 
dollars. 

**  And  the  President  of  the  United  States  is 
berebv  authorized,  in  case  of  a  threatened  or 
actual  epidemic,  to  use  a  sum  not  exceeding 
one  hundred  thousand  dollars,  out  of  any 
money  la  the  Treasury  not  otherwise  appro- 
priated, in  aid  of  state  and  local  boards  or  oth- 
erwise, in  his  discretion,  in  preventing  and 
suppressing  the  spread  of  the  same. 

"For  aid  to  state  and  local  boards  of  health 
and  to  local  quarantine  stations  in  carrying  out 
their  rules  and  regulations  to  prevent  the  intro- 
duction and  spread  of  contagious  and  iofec- 
tioos  diseases  in  the  United  States,  fifty  thou- 
sand dollars:  Provided,  That  no  other  public 
money  than  that  hereby  appropriated  shall  be 
mended  for  the  purpoeee  of  the  Board  of 
BeaUh:  And  provided  fwrther.  That  hereafter 
tiie  duties  and  investigations  of  the  board  of 
health  shall  be  confined  to  the  diseases  of 
^Krfera,  small-pox,  and  yellow  fever."  22 
8Ut  at  L.  802,  815,  chap.  488. 

Martdi  8d.  1888.  The  Sundry  Civil  Appro- 
priation Act  for  the  fiscal  year  ending  June 
iOth,  1884.  contained  these  items: 

*'  For  the  National  Board  of  Health.  For 
compensation  and  personal  expenses  of  mem- 
bers of  the  board,  ten  thousana  dollars. 

"The  President  of  the  United  SUtes  is 
berebv  authorized,  in  case  of  a  threatened  or 
actoal  epidemic,  to  use  a  sum  not  exceeding 
one  hundred  thousand  dollars,  out  of  any 
money  in  the  Treasury  not  otherwise  appro- 
priated, in  aid  of  state  and  local  boards  or 
otherwise,  in  his  discretion,  in  preventing  and 
suppressing  the  spread  of  the  same  and  main- 
taining quarantine  at  points  of  danger."  22 
8tat.  at  L.  808. 618,  chap.  148. 

October  80th,  1884.  During  the  recess  of 
the  Senate  the  President  appointed  Dun- 
woody,  from  dvn  life,  a  member  of  the  Na- 
tional Board  of  Health,  and,  on  the  4th  of 
Becembo'  of  the  same  year,  appointed  him  to 
that  pocitioo  by  and  with  the  aidvice  and  con- 
sent of  Uie  Senate.  Immediately  upon  his  ap- 
pobtment  as  a  member  of  the  board  he  was 
eerignated  by  it  as  its  secretary.  An  order 
was  made  by  the  board— on  what  day  it  does 
not  appear— appointing  him  its  secretary,  with 
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the  approval  of  the  Secretary  of  the  Treasury, 
(which  order  was  not  revoked)  with  pay  at  the 
rate  of  $100  per  month,  in  addition  to  his  pay 
as  a  member  of  the  board.  He  oontinuea  to 
be  secretary  and  performed  duty  as  such  from 
November,  1884,  to  the  filing  of  the  petition 
herein,  August  18th,  1886.  He  has  received 
no  compensation  as  secretary.  [583] 

March  8d,  1885.  The  Sundry  Civil  Appro- 
priation Act  supplying  deficiencies  for  the 
fiscal  year  ending  June  80th,  1885,  and  for 
prior  years,  contiuned  these  items: 

*' National  Board  of  Health.  For  salary  of 
the  secretary  of  the  Board  from  April  1st,  • 

1884,  to  March  Ist,  1885,  three  thousand  one    ^ •- 

hundred  and  thirty  dollars. 

**  For  p»iy  of  messenger  from  Julv  Ist,  1884, 
to  March  Ist,  1885,  three  hundred  dollars. 

"For  rent  of  building  from  July  1st,  1884. 
to  March  Slst,  1885,  nine  hundred  dollars.*^ 
28  »Ut.  at  L.  446. 452,  chap.  859. 

March  8d,  1885.  The  Sundry  Civil  Appro- 
priation Act  for  the  fiscal  year  ending  June 
80th,  1886,  contained  these  items: 

'*  National  Board  of  Health:  For  salaries 
and  expenses  of  the  National  Board  of  Health, 
five  thousand  dollars. 

"  For  suppression  of  epidemic  diseases:  The 
President  of  the  United  States  is  hereby  au- 
thorized, in  case  of  threatened  or  actual  epi- 
demic of  cholera  or  yellow  fever,  to  use  the 
unexpended  balance  or  the  stmi  reappropriated 
therefor  b^  the  Act  approved  July  7th,  1884, 
together  with  the  further  sum  of  three  hundred 
thousand  dollars,  the  same  to  be  immediately 
available,  in  aid  of  state  and  local  boards  or 
otherwise,  in  his  discretion,  in  preventing  and 
suppressing  the  spread  of  the  same  and  for 
maintaining  quarantine  and  maritime  inspec- 
tions at  points  of  danger."  28  Stat,  at  L.  478, 
496,  chap.  860. 

August  4th,  1886.  An  Act  to  supply  defi- 
ciencies In  appropriations  for  the  fiscal  year 
ending  June  80th,  1886,  contained  this  item: 

'*For  salaries  and  expenses  of  National 
Board  of  Health,  sixty  dollars."  24  Stat,  at 
L.  256,  289,  chap.  908. 

March  2d,  1889.  An  Act  supplying  de- 
ficiencies in  appropriations  for  the  fiscal  year 
ending  June  80th,  1889,  and  for  prior  years 
and  for  other  objects,  contained  thb  item: 

^'National  Board  of  Health:  To  pay  for 
transportation  and  storage  of  books,  recordn, 
and  furniture  of  the  National  Board  of  Health  rAfi^i 
from  September  1st,  1886,  to  March  4»h,  1889,  '•'*®*J 
and  the  transportation  of  the  same  to  the  office 
of  the  SurgeonGhsneral  of  the  Army,  where 
thev  shall  oe  hereafter  stored,  one  thousand 
andi  four  hundred  dollars."  25  Stat  at  L. 
906, 912,  chap.  410. 

Dunwoody  received  no  compensation  from 
the  United  states  either  as  chief  clerk  or  dis- 
bursing agent  after  Julv  1st,  1888,  nor  as  mem- 
ber of  the  board  from  March  1st,  1885,  to  and 
including  June  80th,  1885,  or  from  May  12th, 
1886,  to  June  80th,  1886. 

There  was  no  meeting  of  the  National  Board 
of  Health  after  NovembOT.  1864,  but  plaintiff 
went  * 'regularly  to  the  office  of  the  board  and 
attended  to  hJs  duties  as  secretary." 

The  appellant  brought  this  action  to  recover 
from  the  United  States  $4,442.77,  as  compen- 
sation for  his  services  as  chief  clerk  and  di»> 
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buTsiDff  agent  from  July  1st,  1888»  to  Noyember 
5tb,  1&4;  $1,710  for  services  as  member  of  tbe 
board  from  March  Ist.  1885,  to  Juoe  80tb,  1885, 
and  from  May  12th,  1886.  to  Jane  80tb,  1H86; 
and  $2,090  for  services  as  secretary  of  tbe 
board  from  November  6th,  1884,  to  July  Slst, 
1886;  in  aU,  $8,242.77. 

Tbe  United  States,  besides  controverting  tbe 
daims  of  tbe  appellant,  asked  judgment,  by 
way  of  counterclaim,  for  $11,801.21,  which 
sum,  It  was  alleged,  he  had  illegally  appropri- 
ated to  his  own  use,  out  of  moneys  set  apart  by 
Congress  for  the  expenses  of  the  National 
Board  of  Health,  and  not  intended  by  it  to  be 
used  in  payment  of  any  salary  or  personal 
compensation. 

The  Court  of  Clahns  dismissed  both  tbe  pe- 
tition and  counter-claim.  22  Ct.  CL  269,  277; 
28CtCL82. 

Mr.  OeorM  A.  Kln^  for  appellant 
Mr,  John  B.  Cotton,  Ab9L  Atty-Qen.,  for 
appellee. 

Mr,  JuiUee  Harlan  delivered  the  opinion 
of  the  court: 

The  United  States  has  not  appealed  from 
the  Judgment  below,  and,  therefore,  we  need 
not  consider  any  question  raised  by  its  counter- 
claim. 
[585]  Does  this  case  come  within  the  principle  an- 
nounced in  United  States  v.  Langstan,  118  U. 
8.  889,  894  [80: 164,  165]  f  Langston  was 
Minister  Besident  and  Consul-General  of  the 
United  States  at  the  Republic  of  Hayti  from 
September  28th,  1877,  until  July  24th,  1885, 
under  a  statute  providing  for  a  diplomatic  rep- 
resentative of  tbe  United  States  to  tbe  Repub- 
lic of  HayU  at  an  annual  salary  of  $7,500. 
That  amount  was  annually  appropriated  for 
the  salary  of  that  officer  from  the  creation  of 
the  office  until  1888.  But  the  Diplomatic  and 
Consular  Appropriation  Acts  for  tbe  fiscal 
years  ending  June  80th,  1888,  1884,  and  1885 
appropriated  only  $5,000  for  the  minister  at 
Hayti.  And  the  question  was  whether  Lang- 
ston was  entitled  to  $7,500  for  each  of  the  tstSl 
years  last  named.  This  court  said:  "While 
the  case  is  not  free  from  difficulty,  tbe  court  is 
of  opinion  that,  according  to  the  settled  rules 
of  interpretation,  a  statute  fixing  the  annual 
salary  of  a  public  officer  at  a  nam^  sum,  with- 
out hmitation  as  to  time,  should  not  be  deemed 
abrogated  or  suspended  by  subseouent  enact- 
ments which  merely  appropriated  a  less  amount 
for  the  services  of  that  officer  for  i>articular 
fiscal  years,  and  which  contained  no  words 
that  expressly,  or  by  clear  implication,  modi- 
ted  or  repealed  the  previous  law." 

We  do  not  think  the  present  case  comes 
within  the  principle  of  Langston's  case.  While 
the  Act  of  1879,  establishing  the  National 
Board  of  Health,  may  be  said  to  have  created 
the  office  of  member  of  that  Board,  with  a 
fixed  salary,  and  without  express  limitation  as 
to  time,  the  accompanying  appropriation  of  a 
round  sum  to  pay  "the  samnes  and  expenses" 
of  the  board  and  to  *'carry  out  the  purposes"  of 
the  Act,  indicates  that  CJongress  intended  that 
sum  to  be  the  limit  of  expenditure  for  such 
objects,  unless  further  appropriations  were 
made.  But  all  doubt  upon  this  subject  is  re- 
moved by  subsequent  legislation.    The  Act  of 
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June  2,  1879,  appropriatteg  $500,000  to  be  dis- 
bursed on  estimates  to  be  furnished  bj  the 
board  to  the  Secretary  of  the  Treasury,  ex- 
pired, by  limitation,  on  the  2d  of  June,  188S: 
and  tbat  of  July  1st,  1879.  required  all  mooey 
authorized  by  it  to  be  expended,  and  all  coo- 
tracts  and  liabilities  incurred  by  the  board,  to 
be  paid  out  of  the  appropriation  of  $500,000. 
The  appropriation  of  $75,000  by  the  Act  of 
June  16tb,  1880,  was  for  salaries  and  expen^a 
of  tbe  board  and  to  carry  out  the  purposes  <tf 
the  various  acts  creating  it.  That  made  by 
the  Act  of  March  8d,  1881,  for  "salaries  and 
expenses"  of  the  board,  was  accompanied  by  a 
direction  that  no  more  money  should  be  ex- 
pended for  the  purposes  of  the  vaiiocB  acts 
creating  it«  out  of  any  appropriations  previ- 
ously made,  or  by  virtue  of  any  previoos  law; 
and  the  Act  of  1882  expressly  provided  that 
"no  other  public  money  than  tnat  hereby  ap- 
propriated shall  be  expended  for  the  porpostt 
of  the  Board  of  Health."  These  eoactmeou 
evince  the  purpose  upon  the  part  of  Conznm 
not  to  create  any  liability  upon  the  part  w  the 
United  States,  m  respect  to  the  work  of  the 
National  Board  of  Health,  beyond  the  amoonts 
specifically  appropriated  by  it  from  time  to 
tiine  for  that  work.  This  purpose,  if  not 
clearly  indicated  by  tbe  Act  of  1879  estabUsb- 
ing  tbe  board,  became  manifest  before  tbs 
plaintiff  rendered  the  services  for  whidi,  is 
this  action,  he  claims  compensation,  as  upoo 
implied  contract  If  the  plaintiff  is  equitably 
entitled  to  be  paid  for  any  of  the  services  ia 
question  rendered  by  him  as  a  member  of  tbs 
board,  and  if  the  special  appropriatloo  made 
for  the  salaries  and  expenses  of  its  offlcen  and 
employ^  have  been  exhausted^  his  appeal  most 
be  made  to  Congress.  Looking  at  all  the  ads 
of  Congress  pa»ed  before  he  oecame  a  mem- 
ber of  the  board,  it  is  clear  that  he  dki  aol 
perform  services  as  such  member  under  aor 
implied  contract  that  he  should  be  compeDsated 
otherwise  than  out  of  the  money  mecaally  ap> 
propriated  to  meet  the  expenses  mcomd  bf 
the  board  in  the  performance  of  the  daties  ha- 
posed  upon  it.  In  other  words,  that  board  had 
no  authority  to  incur  any  liability  upon  tbs 
part  of  the  government  for  salarras  or  other 
expenses  in  excess  of  the  amounts  appcopd- 
ated  by  Congress  for  such  purposes. 

These  views  dispose  of  the  case,  adversely 
to  the  plaintiff,  as  to  bis  claim  for  oompctiM- 
tion  as  a  member  of  the  board.  There  u  still 
less  ground  for  a  Judgment  in  his  favor  in  re- 
spect to  services  rendered  as  diief  derk,  dii> 
bursing  agent,  and  secretary.  Congress  never 
intended  to  incur  liability  for  such  serrices 
beyond  tbe  sums  appropriated  from  time  to 
time  for  the  work  of  the  board  of  health. 

Judgment  affirmed. 


MAURICE  QANDY  et  jlu,  Appt$., 

MAIN  BELTING  COMPANY  n  au 
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^uUUtif—i^fringementr-patent  as  mdence 
^novelty  and  uUltty^-patent  for  improved 
beUfor  machinery  iwued  to  Maurice  Qandy 
McmdL 

L  Tberightof  a  patentee  to  his  InvoDtioQ  should 
not  be  dented  beoause  he  had  made  use  of  It,  or 
put  tt  on  sale  abroad,  more  than  two  years  before 
the  application,  provided  it  were  not  so  used  or 
sold  in  this  country. 

t  The  f^et  Uiat  an  invention  has  been  largely 
adopted  and  is  in  ffeneral  use«  is  evidence  of  its 
utility. 

1  The  patent  is  prima  facie  evidence  both  of 
novelty  and  utility;  the  fact  that  it  has  been  in- 
fringed by  defendants,  is  sufficient  to  establish  its 
«itility,  at  least  as  against  them. 

1  Tbe  patent  to  Maurice  Oandy.  No.  228186,  issued 
Jujie  21, 1880,  for  an  improved  machinery  belt  and 
in  Improved  process  of  manufacturing  the  same, 
ii  valid;  his  change  in  the  construction  of  the 
canrtss  in  making  belts  for  machinery  involves 
anezercise  of  the  inventive  faculty. 

[No.  148.] 
SvbmiUed  Jan.  8, 1802,  Decided  March  7, 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis 
trict  of  PeoDsylvaDia,  dismissing  a  suit  io 
equity  for  the  infringement  of  letters  patent  No. 
2^1b6,  issued  June  1, 1880,  to  Maurice  Gandy 
for  an  improved  belt  or  band  for  driving  ma- 
dUneiy,  and  an  improved  process  of  manufac- 
tarinr'iie  same.  Reversed  with  directions  to 
enter  Interlocutory  decree  for  plaintiff. 
See  same  case  below,  28  Fed.  Rep.  570. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  number  228,186,  issued 
June  1, 188K),  to  Maurice  Gtondy,  for  an  im- 
proved belt  or  band  for  driving  machinery,  and 
an  improved  mechanical  process  of  manufac- 
turing the  same.  In  bis  application  the  pat- 
entee stated  that  bis  invention  consisted  first, 
of  an  improved  cotton  belt;  second,  of  an  im- 
proved mechanical  process  for  making  cotton 
Delta.  "The  belt  consists,  first,  of  cotton  can- 
vas or  duck  composed  of  warp  stouter  than  the 
weft,  both  warp  and  weft  being  hard  spun  and 
the  canvas  hard  and  tight  woven;  second,  of 
cotton  canvas  or  duck  thus  made,  folded  and 
Qoired  by  longitudinal  rows  of  stitching  and 
ftiicbed  under  tension;  third,  of  cotton  canvas 
tbuft  made,  folded  and  stitched,  saturated  with 
linseed  oil;  fourth,  of  cotton  canvas  thus  made, 
lolded,  stitched  and  saturated  with  linseed  oil, 
pressed  and  stretched  until  it  is  bard,  even  and 
rigid,  by  which  the  belt  is  rendered  insensible 
to  the  atmospheric  changes  and  non-elastic." 

Tbe  machinery  for  manufacturing  the  belt- 
iof?  is  also  set  fortb  in  the  specification,  but  the 
only  claim  alleged  to  be  infringed  in  this  case 


was  the  second,  which  reads  as  follows:  "  3. 
The  improved  article  of  manufacture  consist- 
ing of  a  hard,  even  surfaced,  rigid,  impervi- 
ous, non-elastic  belt  composed  of  cotton  canvas 
or  duck  having  its  warp  thread  larger  than  the 
weft,  both  warp  and  weft  bein^  hf^  spnn,  the 
fabric  ti<;bt  woven  and  folded,  stitched  and 
saturated  with  linseed  oil." 

The  bill  was  in  the  ordinary  fbrm,  and 
prayed  for  an  injunction  and  an  accounting. 
The  answer  denied  that  the  invention  was  new, 
or  patentable,  and  also  denied  infringement. 
From  a  decree  dismissiujc:  the  bill  (28  F^.  Rep. 
570)  tbe  plaintiff  appeal^  to  this  court. 

Messrs,  Amos  Broadnax  and  J.  Edg^r 
Bull,  for  appellants: 

Knowledge  or  use  by  others  in  a  foreign 
country  berore  the  invention  or  discovery  will 
not  anticipate  or  render  invalid  a  patent  id  this 
country. 

aReilly  v.  Morse,  56  U.  8. 16  How.  62  (14:- 
601);  Boemer  v.  Simon,  95  U.  8.  214  (24:  884): 
Robinson.  Patents,  §§  820,  1025,  and  cases 
there  cited. 

Two  years  public  use  in  this  country  is  an 
absolute  bar. 

Manning  v.  Ckvpe  Ann  L  dk  G.  Uo,  108  U.  8. 
462  (27:  793);  Detroit  Lubricator  Co,  v.  Lunk- 
enheimer,  80  Fed.  Rep.  190;  Andrews  v.  Hovey, 
128  U.  8.  267  (81:  160),  124  U.  8.  694  (81:  557). 

The  Patent  Act  of  1870  makes  a  clear  dis- 
tinction between  public  use  in  the  United  8tates 
and  public  use  outside  the  United  8tates. 
Reading  all  its  provisions  together,  the  conclu- 
sion appears  inevitable  that  only  two  years'  use 
in  the  United  States  before  application  is  a  bar 
to  the  grant  of  a  patent. 

Bates  V.  Goe,  98  U.  8.  81.  88,  45  (25:  68.  69, 
78);  Andrews  v.  Cross,  8  Fed.  Rep.  269,  292; 
yf<yrswiek  Mfg.  Co,  v.  Steiger,  17  Fed.  Rep.  250; 
Cornely  v.  Marckwald,  17  Fed.  Rep.  84;  Blee- 
irical  Accumulator  Co,  v.  Julien  Electric  Co,  88 
Fed.  Rep.  117,  128;  Brush  Electric  Co,  v.  Ju- 
lien Electric  Co.  41  Fed.  Rep.  679,  686. 

The  defense  of  two  yearsr  public  use  before 
application  is  not  set  up  in  tbe  answer,  and 
hence  will  not  be  considered  by  tbe  court. 

Bates  V.  Coe,  98  U.  8.  81  (25:  68);  Walker, 
Patents,  §  1115;  Howe  v.  IfuU.  4  Fish.  Pat. 
Cas.  268;  Wy^h  v.  Stone,  1  Stoiy,  278;  Dixon 
V.  Moyer,  4  Wasb.  C.  C.  68. 

Mr.  E«  Cooper  Shapleyt  for  appellees: 

The  mere  change  of  lessening  one  ply  in  tbe 
thread  of  the  weft  does  not  involve  invention. 
The  court  will  take  judicial  notice,  even  with- 
out pleading  of  facts  whicb  show  want  of  in- 
vention. 

Broum  v.  Fiper,  91  U.  8.  41  (28:  201);  Slaw- 
son  V.  Grand  8t,  B.  Co.  107  U.  8. 649  (27:  576). 

The  design  of  the  patent  law  is  to  reward 
those  who  make  some  substantial  discovery  or 
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kutm'  patented^  see  nots  to  Coming  v.  Burden,  14: 
488. 

Am  to  inOudtng  process  and  produetin  samepat- 
4at,*  separaU  paUnis  therefor,  see  note  to  Bvans  v. 
Iitoo,4:l88. 

At  to  what  reissue  may  cover,  see  note  toO^BeOly 
V.  Morse,  14:  SOL 

Astoasslonment^heifcrelssMilnoandreissuitnopait' 
<irt:  reeonHwo;  iPft^n  asstanment  transfers  extended 
isnm,  see  note  to  Qayler  v.  Wilder,  18: 604. 
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Astoprioruse  or  sals  cf  invention  renders  patent 
void,  see  note  to  French  v.  Carter,  84: 664. 

For  what  patents  are  granted,  when  deeiarsd  void, 
•ee  note  to  Bvans  v.  Baton,  4: 488. 

As  to  patentabiHty  of  inventions,  see  notes  to  « 
Thompson  v.  BolsseUer,  29:76,  and    Coming  v.^ 
Borden,  14: 688. 

As  to  abandonment  o/ liMMntiom  see  noCs  to  Feo- 
nook  V.  Dialogue,  7: 887. 
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;  invention  wbicb  adds  to  our  knowledge,  and 
;  makes  a  step  in  advance  in  the  useful  arts.  It 
was  never  their  object  to  fn^nt  a  monopoly  for 
every  trifling  device,  every  shadow  of  a  shade 
of  an  idea,  wbicb  would  naturally  and  spon- 
taneously occur  to  any  skilled  mechanic  or 
operator  in  the  ordinary  progress  of  manufac- 

Brady  y.  Atlantic  Works,  107  U.  6.  192  (27: 
489);  SlaiMon  y.  Grand  St,  R  Co.  107  U.  8. 
649  (27:  676);  Nicodemus  v.  Fnuier,  19  Fed. 
Hep.  260;  Kappea  v.  Hartung,  28  Fed.  Rep. 
187;  HoUUter  y.  Benedict  A  B,  Mfg.  Co.  118  U. 
8.59(88:  901). 

Putting  a  thread  more  or  less  in  either  the 
warp  or  w^t  even  if  Uiat  did  not  sometimes 
happen  in  ordinary  canvas,  involves  no  inven- 
tion. 

Hotchkies  y.  Greenwood,  52  U.  8.  11  How. 
248  (18:  688);  Eicka  v.  Kelsey,  85U.  8.  18  WaU. 
670(21:  852):  Smith  v.  Nichols,  88  U.  8.  21 
Wall.  116  (22:  566);  PhiUips  v.  Po^^*,  65  U.  8. 
24  How.  167  (16:  640);  Stimpson  v.  Woodman, 
77  U.  8.  10  Wall.  121  (19:  868);  Dunbar  y. 
Meyers,  94  »J.  8.  187  (24: 84);  Slairson  v.  Grand 
St.  B,  Go,  107  XJ.  8.  649  (27:  576);  Kappes  v. 
Eartung,  28  Fed.  Rep.  187;  Flosheim  y.  Schil- 
ling^ 26  Fed.  Rep.  256. 

Where  the  inventor  redded  an  element  as 
material,  those  who  claim,  under  the  patent 
cannot  now  be  beard  to  say  that  it  is  immate- 
rial. The  daim  cannot  be  construed  to  cover 
fewer  elements. 

LeFner  v.  Remington,  18  Fed.  Rep.  86. 

Where  a  patent  under  which  a  plaintiff 
claims  is  for  a  new  combination  of  old  parts, 
the  rule  requires  him  to  show  that  the  defend- 
ant has  used  all  the  elements  of  the  combina- 
tion. If  defendant  has  omitted  one  or  more, 
he  has  not  used  the  combination  and  there 
is  no  infringement. 

1  Abb.  U.  8.  Pr.  682,  and  cases  dted,  n.  S; 
Tdb^  Furniture  Go.  y.  CkOby  26  Fed.  Rep. 
104;  Peard  y.  Johnson,  28  Fed.  Rep.  507;  Pid^- 
ering  v.  McOuUough,  104  U.  8.  310  (26: 749.) 

Where  an  invention  is  simply  an  improve- 
ment, the  inventor  cannot  invoke  the  doctrine 
of  equivalents. 

Morley  S.  Maeh.  Co.  y.  Lancaster,  28  Fed. 
Rep.  844;  Schmidt  v.  Freete,  12  Fed.  Rep.  668. 

The  language  of  the  patentee  should  have  no 
fancied  construction,  but  rather  what  is  natu- 
ral and  clear,  considering  what  already  exists 
upon  the  same  subject. 

Smith  y.  Downing^  1  Fish.  Pat.  Cas.  69; 
Trader  y.  Messmore,  1  Bann.  &  Ard.  640; 
Sehalscha  y.  Sutro,  19  Fed.  Rep.  819;  Munson 
y.  EaU,  19  Fed.  Rep.  820. 

The  tovention  of  the  patentee  must  be  con- 
fined strictly  to  the  descnption  in  his  claim. 

Scott  y.  ihans,  11  Fed.  Rep.  726;  Ifeaey  y. 
AUis,  18  Fed.  Rep.  874. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  was  dismissed  by  the 
court  below  upon  the  ground  either  tbat  the 
■eeond  claim  of  the  patent  was  anticipated  by 
a  provisional  spedfiaition  of  Robert  B.  Jones 
filed  in  the  office  of  the  British  Oommisdoner 
of  Patents,  July  81, 1878;  or,  if  Gandy  made 
the  invention  hetcfte  the  date  of  Jones'  specifi- 
cation, that  there  had  been  a  public  use  and 


sale  of  the  invention  for  more  tlun  two  y< 

grior  to  the  application  for  the  patent  in  soi 
1  other  words,  that  the  same  testimony  which 
showed  priority  of  invention  on  the  part  of 
Gkindv,  showed  a  public  use  or  sale  by  bim  of 
such  invention  more  than  two  years  prior  to 
his  application. 

On  ^ay  9,  1877,  plaintiff  (^andy,  who  it  a» 
alien,  and  a  subject  of  Her  Britannic  Majesty, 
deposited  at  the  office  of  the  Britisb  Commis- 
sioner of  Patents  a  provinonal  specification, 
upon  which  a  patent  was  sul»equentlT  issued 
for  an  improvement  in  machin^  belta.  He 
stated  the  object  of  his  invention  to  be  the 
manufacture  of  belts  of  cotton  canvas  that 
would  not  give  out  by  stretching,  or  be  detri- 
mentally anected  by  variations  in  the  atmos- 
phere, and  at  the  same  time  to  be  sufficiently 
pliable  to  allow  of  their  running  around  small 
pulleys  without  craddne.  To  accomplish  this 
he  manufactured  his  belts  of  cotton  canvas  or  ._ 
duck,  "hard  woven,"  put  together  either  by  1^ 
band  or  by  folders,  and  formei  into  a  bdt  c^ 
the  desired  width  and  thickness,  stitched  with 
rows  of  stitching,  and  then  soaked  or  saturated 
in  linseed  oil.  After  the  saturation,  the  canvas 
is  formed  into  a  belt  by  folding  and  stitching. 
After  this,  it  is  passed  through  rolls  to  squeeze 
out  the  superfluous  oil,  and  it  is  then  dried  and 
painted,  and  lastly  stitched.  The  claim  of  this 
patent  was  "for  constructing  belts  or  bands  for 
driving  machinery  of  cotton  canvas  or  dock, 
'woven  hard,'  and  stitched,  and  saturated  or 
soaked  with  oil,  such  as  linseed  oU  or  any  com- 
bination thereof,  as  herein  described  or  set 
forth,  or  any  modification  thereof."  In  1^ 
this  patent  became  the  subject  of  liti^tion  in 
the  chanceiy  division  of  the  Hiffh  Court  of 
Justice,  and  was  held  to  be  invalia.  In  deliv- 
ering the  opinion  of  the  court,  Mr.  Justice 
Pearson  expressed  a  serious  doubt  whether  the 
patentee  could  claim  as  a  new  invention  a  belt 
made  of  hard  woven  canvas,  when  belts  made 
of  other  descriptions'  of  canvas  and  saturated 
with  oil  were  well  known  and  manufactured 
years  before.  He  did  not,  however,  deride 
the  case  upon  this  point,  but  upon  the  ground 
that  Gandy  had  not  taken  out  his  patent  for 
his  real  invention.  "I  think,"  he  aald,  "be 
has  described  something  in  his  patent  which 
was  not  his  invention,  and  be  has  not 
described  in  his  patent  that  which  was 
really  his  invention.  ...  It  appeaia 
tbat  in  the  beginning  of  the  year  1877  Mr. 
Gandy  was  making  various  experiments  in 
order  to  perfect  a  bSt  which  he  was  intoiding 
to  patent,  and  having  made  those  various  ex- 
periments with  different  kinds  of  canvas  he  at 
last  discovered  that  a  canvas  of  a  particular 
strength  in  the  warp  was  the  best  canvas  that 
could  be  used  for  making  these  belts.  .  .  . 
But  in  the  patent  which  he  took  out  there  is 
not  a  single  word  to  indicate  that  the  warp 
ought  to  be  stouter  tbsH  the  weft;  least  of  all 
is  there  any  indication  that  one  particulsr 
strength  in  the  warp  and  one  particulsr 
strength  in  the  weft  would  make  the  best  cao> 
vas."  The  learned  Judge  held  the  patent  to  be 
bad  because  it  did  not  discloee  the  veiy  best 
way  of  making  the  manufacture,  remaridag, 
that  in  a  i>atent  subsequently  ol)ta1ned  fay  bim,  rwJ 
in  1879,  he  did  describe  the  mode  in  which  the  ^^ 
belt  was  to  be  made,  by  saying  tbat  the  canvas 
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Id  (he  wirp  was  to  be  stouter  than  in  the  weft. 

Oa  meal  to  the  Court  of  Appeals,  the  Master 
of  the  Rolls  ezpresBed  regret  at  the  misfortune 
of  the  patentee  in  not  de^ribins  his  discoveiy, 
*'becaase,"said  he,  "I  think  Mr.  Gandy  did 
make  a  discoTery."  He  held  that  the  eviaence 
ibowed  that  Gkndy's  belts  could  only  be  made 
out  of  a  particular  class  of  hard  woven  canvas, 
ind.u  his  claim  was  for  the  whole  class,  it  was 
100  large.  In  short,  he  held  the  patent  to  be 
iDTiKd  because  it  did  not  properly  describe  the 
iDfeDtioD,  and  dosed  his  opinion  by  again  ez- 
presiDg^  his  regret  that  from  the  way  m  which 
tbespecificatioo  had  been  drawn  up,  that  which 
vat  a  real  aod  valuable  invention  in  itself  did 
not  wan  to  have  been  claimed.  Lord  Justiees 
Cotton  and  Lindley  expressed  practically  the 
nme  opinion.  Oandy  v.  Beddaway,  2  Cutler's 
Ren.  of  Pat.  Cases.  49. 

Prior  to  this  decision,  however,  and  on  De- 
cember 1, 1877,  Gandy  filed  a  substantial  copy 
of  hii  British  specification  with  the  Commis- 
Doner  of  Patents,  and  made  a  similar  claim  for 
"i  belt  or  hand  for  driving  machinery,  oon- 
itnicted  of  hard  woven  ootton  canvas  or  duck, 
ithcbed,  and  saturated  and  interlurded  with 
oil.  sach  as  linseed  oil,  or  any  combination 
thereof,  as  herein  described  or  set  forth."  A 
patent  was  refused,  however,  upon  the  ground 
that  Uie  alleged  invention  was  substantially 
lotidnated  by  certain  English  patents  issued  in 
1858  aod  1861. 

Sabeeqaently,  and  on  September  10, 1879.  he 
filed  the  present  application,  and,  after  some 
corresponaence  and  amendments  of  his  original 
claims,  this  patent  was  issued.  With  his  ap- 
plicttion  he  also  filed  a  specimen  of  his  belt, 
which  was  the  same  in  all  respects  as  the  spec- 
imea  filed  witii  his  prior  application  of  Decem- 
ber 1,  1877,  and  was,  in  fact,  the  identical 
^edmen. 

(1)  The  defense  to  this  patent  is  that  on  the 
Slat  dav  of  July,  1878.  one  Jones  filed  a  pro- 
nnonal  specification  with  the  British  Commis- 
.  Booer  of  Pfttents  for  an  improvement  in  belts, 
I  which  consisted  in  increasing  the  strength  of 
the  warp  or  longitudinal  fibm  or  yarns  over 
the  weft  or  cross  fibers— in  other  words,  pre- 
ciady  the  same  specification  as  that  contained 
b  the  second  claim  of  the  plaintiff's  patent,  or 
it  least  for  the  only  element  of  such  claim 
whkfa  is  novel.  Plaintiff's  reply  to  this  is 
that,  while  Jones'  application  ante()ateshis  own 
io  point  of  time,  his  own  invention  was  prior 
hi  point  of  fact,  and  in  proof  of  this  he  pro- 
dooei  the  three  small  pieces  of  belt  attached  to 
hia  application  of  December  1, 1877,  which  the 
Commiasioner  of  Patents  has  certified  were 
filed  in  the  Patent  Office  by  Gandy  at  that 
<iate,  and  more  than  six  months  before  the 
Jooea  specification  was  filed  in  the  British 
Pftteot  Office.  This  canvas  is  really  the  only 
ooe  for  which  the  patentee  has  sought  to  ob* 
ttin  a  patent,  although  his  first  application 
^is  refused  because  he  neglected  to  describe 
hia  real  invention.  Each  of  these  bel ts  is  made 
of  canvas  with  warp  obviously  larger  than  the 
^efl,  and  containing  every  other  element  of 
the  second  daim  of  the  patent.  In  relation  to 
^,  Mr.  Gandy  also  testifies  that  he  was  ac- 
^jntioted  with  Jones,  who  was  a  member  of 
the  firm  of  Gamock,  Bibby  &  Co.,  of  Liver- 
P^ .  «nd  were  ctistomers  of  his.    *  "They  also," 
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said  he,  "made  a  stitched  sail-doth  belting, 
and  when  they  found  I  bad  taken  a  patent  for 
a  belting  that  was  a  success,  they  also  applied 
for  a  patent.  Seeing  which  in  the  papers,  I 
asked  Mr.  Jones  to  tell  me  what  he  was  pat- 
enting, as  he  need  have  no  hesitation  in  doing 
so,  seeing  he  had  filed  his  provisional  spec- 
ification. He  at  once  told  me  that  it  was  for  a 
belt  made  with  the  warp  stouter  than  the  weft. 
I  told  him  if  he  would  walk  alons  to  my  fac- 
tory I  would  show  him  that  I  had  been  using 
for  some  time  before  his  application  a  cloth  to 
make  my  belts  in  which  the  warp  was  stouter 
than  the  weft.  He  went  with  me  and  saw  the 
doth  and  the  belts  and  was  satisfied  that  sudi 
was  the  case,  and  hence  went  no  further  with 
his  patent,  but  abandoned  the  application." 
The  fact  that  no  patent  appears  ever  to  have 
been  issued  upon  Jones'  application  makes  the 
truth  of  this  statement  seem  quite  probable. 
The  canvas  of  which  Gandy  n^e  use  in  Eng- 
land, it  seems,  was  manufactured  by  the  AU. 
Vernon  Company  of  Baltimore,  and  m  further 
proof  of  the  aateof  his  invention,  he  produced 
the  testimony  of  the  shipping  derk  of  that 
firm,  who  swore  that  as  early  af  1876  the  firm 
shipped  to  Ghindy  bdting  canvas  having  Uie 
warp  threads  stouter  than  the  weft:  there  be- 
ing six  plies  in  the  warp  and  only  lour  in  tiie 
weft.  Mr.  Gkmdy  also  swears  that  since  1875 
all  the  canvas  ordered  by  him  was  made  with 
the  warp  stouter  than  the  weft.  As  there  is 
no  testimonv  to  contradict  this  it  must  be  ac- 
cepted as  a  fact  in  the  case. 

(2)  The  court  below,  however,  found  that, 
conceding  that  his  invention  was  made  as  earlv 
as  1876,  antedating  the  filing  of  Jones'  spedfi- 
cation  by  some  two  years,  the  same  testimony 
also  proved  that  it  had  been  in  public  use  more 
than  two  years  before  filing  his  application, 
and  that  under  Rev.  Stat.,  §  4886,  the  patent 
was  therefore  void.  All  that  the  evidence 
upon  this  point  shows  is  that  Gandy  ordered 
all  his  canvas  made  by  the  Mt.  Vernon  Com- 
pany and  shipped  to  him  at  Liverpool.  There 
is  no  direct  testimonv  to  show  whether  this 
canvas  was  made  up  into  belting,  or  when  the 
belts  were  first  publicly  used  or  sold  abroad. 
Indeed,  nothing  to  show  that  it  was  in  public 
use  or  on  sale  oef ore  the  application  for  the 
patent  in  this  suit  was  filed.  Even  if  we  were 
authorized  to  presume  that  such  canvas  was 
manufactured  Into  belting  and  sold  or  used  in 
Eujsland,  there  is  not  a  particle  of  testimony 
(ending  to  show  that  it  was  publicly  used  or 
put  on  sale  in  this  country.  Conceding  that 
there  was  sufficient  evidence  of  the  use  of  such 
belting  in  England,  we  think  that  this  does 
not  vitiate  the  patent  Section  4886  declares 
thai  "any  person  who  has  invented  or  discov- 
ered any  new  and  useful  art,  machine,  manu- 
facture or  composition  of  matter,  or  any  new 
and  useful  improvement  thereof,  not  known 
or  used  by  others  in  this  country,  and  not  pat- 
ented or  described  in  any  printed  publication 
in  this  or  any  foreign  country  beiore  his  in- 
vention or  discovery  thereof,  and  not  in  public 
use  or  on  sals  for  more  than  ttoo  years  prior  to 
his  application,  unless  the  same  is  proved  to 
have  been  abandoned,  may,  upon  payment  of 
the  fees  required  by  law,  and  other  due  pro- 
ceedings had,  obtain  a  patent  therefor."  It  is 
true  that  the  lacguage  of  this  section  contpin^ 
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DO  restricUoii  as  to  the  place  or  country  wbere 
ID  the  public  use  is  maae  of  the  iDveotioD;  but 
takeD  ID  coDoectioD  with  sectioo  4887,  provid- 
iDg  that  DO  persoD  shall  be  debarred  from  re- 
e^ving  a  patent,  by  reasoD  of  the  iDventioD 
beiD^  first  i)atcDted  abroad,  "uoless  the  same 
has  DeeD  iotroduced  into  public  use  in  the 
United  States  for  more  thao  two  years  prior  to 
the  application,"  we  think  that  the  public  use 
or  sale  coDtemplated  h^  sectioD  4886  must  be 
limited  to  a  use  or  sale  iu  this  couutry.  That 
this  was  the  intent  of  Congress  is  also  manifest 
from  section  4923,  providmg  that  whenever  it 
appears  the  patentee  believed  himself  to  be  the 
original  and  first  iDventor  of  the  thing  pat- 
ented, his  patent  shall  not  be  held  void  "on  ac- 
count of  the  invention  or  discovery,  or  any 
part  thereof,  having  been  knowD  or  used  in  a 
foreign  country  berore  his  invention  or  discov- 
ery thereof,  if  it  had  not  been  patented  or  de- 
scribed in  a  printed  publication."  So  also  in 
section  4920,  providing  what  the  defendant 
may  plead  under  the  general  issue  in  actions 
for  iiif ringement,  there  is  iDcluded  the  defense 
*'that  it  had  beeu  in  public  use  or  on  sale  io 
this  couDtry  for  more  than  two  years  before 
his  applicatioD  for  a  pateDt,  or  had  becD  abao- 
doned  to  the  public." 

Taking  all  these  provisions  of  the  patent 
law  together,  we  think  it  was  maoifesUy  the 
intentioD  of  CoDgress  that  the  right  of  the 
patentee  to  his  invention  should  not  be  denied 
by  reason  of  the  fact  that  he  had  made  use  of 
it,  or  put  it  tfo  sale  abroad,  more  thao  two 
years  before  the  application;  provided  it  were 
not  so  «ised  or  sold  in  this  country. 

(3)  The  questions  of  oovelty  aod  utility  mav 
properly  \i  considered  together.  There  is 
much  testimony  tending  to  show  that  Gandy 
believed  himseu  to  be  the  inveotor  of  a  belting 
made  of  hard  woven  caDvas  stitched  SDd  sat- 
urated with  oil,  and  that  the  importance  of 
having  the  warp  stouter  than  the  weft  was 
not  fSly  appreciated  by  him,  and  hence  was 
not  made  an  element  of  the  claim  of  his  original 
British  patent.  The  testimony,  however, 
shows  that  the  canvas  or  duck  ordinfurily  u»m1 
for  sails  is  made  with  the  weft  as  stout.  If  not 
stouter,  thau  the  warp,  and  that  such  canvas 
was  found  to  be  impracticable  for  belting  on 
account  of  its  liability  to  stretch  or  to  crack  in 
paf  siDg  arouDd  the  smaller  pulleys.  His  first 
belts  made  of  ordiuary  soft  canvas  proved  to 
be  wholly  impracticable  owing  to  their  appar- 
ently endless  capacity  for  stretchiDg.  He  Dext 
experimented  with  hard  spun  and  tight  woven 
canvas,  specially  manufactured  for  this  pur- 
pose. This  did  Dot  stretch,  but  developed 
another  fault,  of  wrinkling  and  cracking  when 
runnlDg  around  pulleys.  This  he  obviated  oy 
saturating  it  with  linseed  oil;  but  found  another 
obiectioD  Id  the  uuequal  strain  on  the  several 
thicknesses  when  passing  around  the  pulleys, 
which  teoded  to  break  the  stitchiug  and  per- 
mitted the  plies  to  separate.  He  then  concei  ved 
the  idea  that  by  decreasing  the  thictniess 
of  the  belt,  without  dimioishlng  Its  tensile 
strength,  be  would  briug  the  diameter  of  the 
ezteiior  plies  more  Dearly  level  with  the  iDDcr 
plies  Dext  the  pulley,  aud  thus  more  Dearly 
equalize  the  straio  on  all  parts  of  the  belt, 
increasing  its  effective  strength  aDd  diminish- 
iog  the  tendeDcy  of  the  plies  to  separate  or 
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wriDkle.  It  Is  obvious  even  to  a  Don-ezpert 
that,  if  the  beltiug  be  made  very  ihidL.  thrpt 
is  a  much  greater  strain  upon  the  exKyrioc 
plies,  wheD  passing  arouud  a  small  pullfy, 
than  upon  the  ioDer  plies,  aod  that  the  effect 
must  be  both  to  unduly  strain  the  exterior 
plies,  rendering  them  liable  to  break,  and  to 
wrinkle  the  inner  ones,  subjecting  them  to 
the  danger  of  cracking;  and  that  the  ideal 
belting  would  be  made  as  thin  as  would  be 
consistent  with  the  requisite  strength  and  in- 
flexibility. In  view  of  the  fact  that  prevkMu 
attempts,  of  which  there  appear  to  have  been 
several,  to  make  a  practical  canvas  bdt  had 
been  failures,  and  that  Gkindy  liad  been  exper- 
imenting with  the  subject  tar  aeveial  yean 
before  he  discovered  that  a  change  was  neres- 
sary  in  the  structure  of  the  canvas  itself,  we 
do  not  think  his  improvement  is  a  change  in 
degree  only,  or  such  au  odc  as  would  have 
occurred  to  an  ordinary  mechanic,  and  our 
opmion  is  that  it  does  mvolve  an  exercise  of 
the  inventive  faculty.  The  change  is  soch  at 
would  only  have  occurred  to  one  familiar,  noC 
alone  with  the  impossibility  of  making  a  prac- 
tical belt  out  of  the  ordinary  canvas,  hot  to 
one  who  had  bestowed  considerable  thoojEht 
upon  the  method  of  overcoming  the  ditBcuUy. 
While  some  of  the  testimony  would  seem  to 
indicate  that  there  is  no  great  advantage  in 
this  method  of  construction,  we  think  the  &ct 
that  it  has  been  largely  adopted  by  mannfao- 
turers  and  that  all  the  modem  improved  behing 
ordered  or  made  by  Gandy  and  in  generd  use 
both  in  this  country  and  in  Europe,  is  made 
in  this  way,  is,  for  the  purposes  of  this  case, 
sufficient  evidence  of  its  utility.  Maoowmm  v. 
New  York  Belting  Co.  141  U.  S.  882  [86:  781]. 
(4)  We  have  uo  doubt  upon  the  sublect  of 
infringement.  While,  as  claimed  by  the  de- 
fendant Plummer,  there  may  be  as  many  piiei 
or  individual  threads  in  the  weft  of  his  canvas 
as  in  the  warp,  the  most  casual  ohaervw  of 
the  relative  strength  of  the  warp  and  the  weft 
cannot  fail  to  notice  that  the  former  is  much 
thicker  aDd  stouter  thao  the  latter— in  fact, 
that  the  Gandy  belting  and  the  defendants'  in 
this  particular  are  identical  Thedefeodaat 
Plummer  having  adopted  Gaudy's  idea  of 
making  warp  stouter  thaD  his  weft,  is  not  in  t 
favorable  positioD  to  claim  that  it  is  useha>. 
Indeed,  Plummer  appears  to  have  been  for- 
merly Id  business  with  Ghmdy,  and  was  seat 
by  him  to  America  in  1H79  to  confer  with  bit 
solicitor  in  reference  to  his  pending  ap|4icatioa 
for  a  patent.  Gandy  suhsequentHr  oedded  to 
start  the  manufacture  of  belting  in  America, 
and  to  give  Plummer  employment,  and  for 
that  purpose  took  him  into  his  factory  in  Liv- 
erpool, so  as  to  give  him  an  insight  into  tbe 
business.  In  1880  he  came  to  America,  was 
met  by  Plummer,  leased  a  building  for  a  fac- 
tory ,  and  took  him  into  his  employ.  Plammcr 
seems,  however,  to  have  failed  to  give  satisfac- 
tion, and  Gandy  subsequently  dismissed  him 
from  his  service,  whereupon  Plummer  pro- 
ceeded to  organize  a  company  upon  his  ova 
account  for  the  manufacture  of  the  infringina 
belting.  In  pursuance  of  this  intention  hs 
states  himself  that  he  came  to  Washinstoa, 
examined  the  Gandy  patents,  and  took  letsl 
advice  with  regard  to  making  a  belt  whick 
would  not  infringe  them.    He  also  suggested 
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to  plaiudff  the  danger  of  bis  marking  an  an- 
patented  article  with  words  importing?  that  it  is 
patented  and  called  his  attention  to  Rev.  Stat. 
^  4iK>l,  making  this  a  penal  offense. 

The  kngua^  of  Mr.  Justice  Woods,  in  de- 
Kvcring  the  opinion  of  this  court  in  Lehnbeuter 
T.  UoUhaui,  105  XT.  8.  94,  96  [26:  989,  940],  is 
equally  pertinent  to  this  branch  of  the  case: 
"The  patent  is  prima  facie  evidence  both  of 
novelty  and  utility,  and  neither  of  these  pre- 
emptions has  been  rebutted  by  the  evidence. 
Oo  the  contrary,  they  are  strengthened.  No 
anticipation  of  the  design  is  shown,  alUbough 
'^J  the  attempt  has  been  made  to  prove  anticipa- 
tion. The  fact  that  it  has  been  infringed  by 
defendants,  is  sufficient  to  establish  its  utility, 
at  least  as  against  them." 

The  decree  of  the  Circuit  Court  is,  therefore, 
reversed,  and  the  case  remanded  with  directions 
to  enter  an  interlocutory  decree  for  the  plain- 
tiff, and  for  further  proceedings  in  conformity 
with  this  opinioa 
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Amgnee  €ff  contract — interpretation  of  contract 
^-contract  between  Denver  dB,  O.  B.  Oo,  and 
Chicago,  B.  1.  d  P.  B.  Co,^l&ue  <f  railroad 
with  iti  terminal  facUitie^-'exeeption  in  con- 
tract— meaning  of  reeervation^ewitehing 
erewe  and  enginei-^work  of  cleaning  care, 

L  Wbefe  one  partj  to  a  contract hasrecogniaed 
tlie  aasignoe  of  the  other  party  as  the  legal  as- 
tifiiee  and  enccc— or  in  mterest  of  sooh  other,  a 
oomt  of  equity  will  treat  sooh  aaatgDee  as  the  le- 
gal aastimee  posseased  of  the  riirhts  and  charged 
with  tlie  otdJgatioDs  of  his  aarignor,  the  original 
party  to  the  contract. 

1  In  the  interpretation  of  any  particular  clause  of 
A  contract*  the  court  is  not  only  at  liberty,  but 
required*  to  examine  the  entire  contract,  and 
may  also  consider  the  relations  of  the  parties, 
tbeir  connection  with  the  subject-matter  of  the 
contract,  and  the  drcumstances  under  which  it 
wassiaiied. 


&  The  contract  between  the  Denver  ft  Rio  Grande 
Railroad  Oompaoy  and  the  Chicago,  Rock  Island 
ft  Colorado  Railway  Company,  of  Feb.  18,  1S88, 
indicates  an  understanding  between  the  parties 
that  the  latter  company  should  make  its  conneo- 
tion  with  the  Denver  road  at  Colorado  Springs, 
and  should  make  t  constant  use  of  its  tracks  from 
that  point  to  Denver  andPuek>lo. 

4.  Where  a  railroad  Is  leased  with  its  terminal  fa- 
cilities the  Implication  is  strong  that  it  was  tlie 
lease  of  the  road  which  induced  the  lease  of  the 
terminals,  and  the  contract  should  not  be  con- 
strued as  Importing  a  separate  lease  of  such  ter- 
minals without  clear  language  to  that  eltect. 

ft.  The  exception  in  the  general  granting  oieuse  of 
said  contract,  of  the  *^ops  at  Bumham,**  should 
be  construed  to  include  all  that  portion  of  the 
property  at  Burnham  west  of  the  main  line,  con- 
sisting of  Bbout  sixty  acres  purchased  and  mostly 
used  for  the  construction,  repairing,  and  equip- 
ment of  its  rolling  stock. 

e.  The  meaning  of  a  reservation  in  a  contract  must 
be  determined  in  every  case  by  the  particular 
facts  of  the  case;  such  as  the  character  of  the 
conveyance,  the  nature  and  situation  of  the  prop- 
erty conveyed  and  of  the  property  excepted,  and 
the  purpose  of  such  exception. 

7.  Under  the  said  contract  the  plaintiff  had  a  right, 
at  its  option,  to  employ  its  separate  switching 
crews,  and  operate  its  own  Iswitching  engines  in 
the  yards  of  the  defendant  company,  under  su- 
pervision, direction  and  control,  however,  of  the 
yard  master  or  other  properly  constituted  officer 
or  agent  of  the  defendant,  and  subject  to  the  or- 
ders and  instructions  of  such  yard  master  or  offi- 
cer, or  agent. 

8.  Under  said  contract  the  actual  work  of  cleaning 
cars  should  be  done  by  the  plaintiff  with  utensils 
provided  by  it  but  the  track  facilities  should  be 
furnished  by  the  defendant;  if  the  plaintiff  d^^ 
sires  further  facilities,  it  should  give  notice  to  the 
defendant  of  its  desire,  and  if  tlie  defendant  neg- 
lects or  refuses  to  construct  such  facilitlea,  the 
plaintiff  may  construct  the  same  and  have  the 
right  to  use  and  remove  them  during  the  term  of 
the  contract. 

[Ncs.  1096, 1109.] 

Submitted  Jan.  r,189if.  Decided  March  7, 1892. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  DisMct  of  Col- 
orado, in  a  suit  in  eauitv  brought  by  the  Chi- 
cago, Rock  Island  &  Pacific  Kailroad  Com- 
pany against  the  Denver  &  Rio  Grande  Rail- 
road Company  to  enforce  an  alleged  right  to 
certain  terminal  facilities  at  the  dty  of  Den- 
ver, and  for  other  purposes;  the  decree  of  the 
Circuit  Court  settled  the  rights  of  the  said  two 
companies  in  the  contract  referred  to  in  the 
opinion.  Affhtned  at  modified. 
See  same  case  below,  46  Fed.  Rep.  804, 


Am  to  oral  eotdenct  a»  appUeoNe  to  lorttten  con-  •  nonperformance  of  other  party  or  Ms  prevention  of 


troett,  see  note  to  Bradley  v.  Washington,  A.  ft  G. 
fl.  Packet  Co.  10:72. 

A$  to  parol  evIdeneeofvreoloueneQOtiatkms^uhen 
odmiuSbU  to  affect  a  written  contract,  see  note  to 
Union  Mut.  L.  Ins.  Oo.  v.  Howry,  24KI74. 

^ to  cotistnietfon  g/ written  contracts;  Tkno  for  a 
^lueetion  forthe  eourU  see  note  to  Ward  v.  United 
States.  ahTQflL 

As  to  contracted  thetr  interpretation  and  validity 
see  fioCe  to  Bell  v.  Bruen,  11:80. 

AMtoeooenantBineontraett  when  dependent  and 
nkm  independent,  see  note  to  Ooldsborougfa  v. 
Oir,5c00Q. 

A»  to  eontraete;  performance,  when  esMiised  by 


performance,  weie  note  to  United  States  v.  Peck, 
^6:46. 

From  what  UdbdUy  a  contract,  that  a  common 
carrier  ia  not  to  be  reeponethle  for  loss  or  damaoe, 
wd  exonerate,  Boe  note  to  New  Jersey  Steam  Nav. 
Oo.  V.  Merchants  Bank  of  Boston,  12:466. 

Ae  to  what  law$  are  void,  a»  impalrino  dbUoatUm 
of  contracts,  see  note  to  Fletcher  v.  Peck,  SdttK. 

As  to  when  new  Statute  of  Limitations  impaiirs 
oWgcUionof  contractu,  see  note  to  Koshkonong  v. 
Burton,  26:888. 

That  impailrinQ  remedy  impairs  OtHiQation  of  con- 
tract, see  note  to  Louisiana  v.  New  Orleans,  80:10. 
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SUTBSlfK  COORT  OF  THS  Ukitxd  Statka. 


Oct.  Tkmx, 


SUtemeDt  bj  Mr.  Juttie*  Brown: 
This  wu  a  tdll  Id  equilr  bronKbt  by  the 
Cblcazo,  Rock  Jslutd  &  Padflc  Railway  Com- 
rmaa-i    pt^S  (hereatteT  dtalgaUecl  as  the  Rock  Island 
1**"°^    CotnpaDT),  agaloat  tbe  Denver  &  Rio  Graode 
Baflroad  uompanf  (bereicafter  deajgnaled  as 
tbe  DeDTCr  Company),  to  enforce  an  alleged 
right  to  oertaln  terminal  facilities  at  the  city  of 
Denver,  and  for  certafo  incidental  purposes, 
hereinaCler  staled  In  the  opinion.     Tbere  was 
also  a  cro«»bll]  filed  to  enjoin  tbe  plainiiS 
from  making  use  of  «ucb  facilities,  and  for 
other  purposes,  which  was  subsequently  dis- 
missed by  eUpulatlon  of  the  parties. 

The  UUgaliou  arose  out  of  a  contract  eolered 
Into  on  the  15th  day  of  I^bnuur,  1888,  be- 
tween tbe  Denver  Compiny  and  the  Chicago, 
Rook  Island  &  Colorado  Company  (hereinafter 
dealgnated  aa  the  Chicago  Company),  for  the 
lcdnt08«  and  powcesion  of  the  Denver  road 
Mtwe«i  Denvsr  and  Pueblo,  the  material  por- 
tions of  wUcb  ara  printed  In  the  margin.* 
,maa\       Pnnnant  toart.  m.  g  10,  of  this  contract, 
'        ^    Uw   president  of  the  Ohicago  Company,  on 
Mart^  17,  1688,  gave  written  notice  lo  tbe  de- 
fendant company  that  the  Chicago  Company 
I6O0J    alected,  aa  prorided  by  tbe  oootiact  of  Febru- 


ary IS.  1888.  "to  build  Ita  railway  from  tb* 
western  boundary  of  the  State  of  Kansas  to 
Colorado  Spriu^ra,  and  that  It  wfll  have  tbe 
same  ready  for  operation  on  or  before  the  ihirry- 
flrst  day  of  December,  in  tbevearooe  tfaoonnd 
eight  hundred  and  eighty -nine."  Soon  aflrr 
this,  the  Chicago  Company  completed  ita  con- 
nectioD  with  (be  Denver  Company'B  line  at 
Colorado  Springs,  and  thereafter  for  some  dcie 
brought  all  ita  trains  by  the  way  oF  Colorado 
Spring  to  Denver  and  Pueblo  over  the  drfen't- 
ant's  line.  The  distance  from  Denver  to  Pu- 
eblo is  about  120  miles,  Colorado  Sprinfp  ho 
ing  an  inlermediate  station,  nearly  midway 
between  the  tcrmlnL 

In  April,  1889,  the  Rock  laland  Company. 
claiming  to  be  the  aucceasor  in  interest  of  tbt 


about  the  same  time  entered  into  a  ooatraci 
with  the  Union  Pacific  Company,  by  tSeterais 
of  which  tbe  Rock  Island  Company  >or[uired 
tbe  right  lo  connect  its  railway  with  that  of  Uia 
Union  Pacific  at  Llmoo,  about  ninety  miles 
east  of  Denver,  and  lo  run  tta  tiains  orer  the 
track  of  tbe  Union  Pacific  from  that  pcinl  to 
Denver,  which  waasizty-four  mfleaaborterthaB 


jttt  nbruonr it. 


the  western  tibundaTTot  ttae^tote  of  Kansa'.at 
whlcli  point  It  will  coDDeot  with  tbe  Cblcaoo,  Ran- 
■B  k  NebnAa  Bailwij  to  tbe  ultr  of  Colorado 
SprlDga,  above  mentioned. 

Mnond.  nMlnloestotboth  paiUeB  and  of  tbe 
pabUo  will  be  promoted  bj  tha  eatabUshmeot  and 
mMoatlon  of  a  ttarouali  Una  of  railway  tietweea  alt 
tbe  polnta  of  tbe  raUwar  of  tbe  Denver  OomiMDr 
between  and  Inolndlnc  Denver  and  Boutb  Pueblo, 
and  all  potnta  on  the  une  of  rallwa;  whlcti  will  be 
oiieratea  bv  tbe  Cbtoaao  Company,  aad  on  tbe  sva- 
tam  or  laOwaja  of  whiob  the  (Siioaco  Oompanr 
wtUforma  pan. 

Therefoie,  in  conaldeTallon  of  tbe  premlaea  and 
of  Uw  MvenJ  GOveoants,  promlsu,  and  aareemeDta 
beielDafter  set  out,  the  partiea  do  oovenaut,  prom- 
Isa  and  agree  to  and  wltb  eaob  otber  as  lollowa: 

ArtteleL 

nw  Denver  OompaDv  ooveoants,  proTolaea  and 
agreos  to  and  witb  ine  ChlcaKO  Oompaoy : 

Section  1.  It  hereby  lets  the  Chloaao  Oompanr 
Into  ibe  tulL  equal,  jMnt.  and  perpetual  poseeeaion 
and  nse  of  ul  Ita  Daobi.  buUdliun,  stations.  BldlngB, 
and  switeties  on  and  along:  ita  fine  of  rallw^  be- 
tween and  Inoludlna:  Denver  and  Bonth  Puetdo,  ex- 
eludljif  Ita  noua  at  Bumbun,  mcaolna  end  intand- 

iciude  In  tbe  descriptku 


iptovement 
.tbcralo,wli 


1W0.&  It  wfll  m 
ttie  property  de 
dnrini  the  term 
wltbaUrecular 
ofttaepubua. 


may  be  lotntlr  naedbr  tbe 
erpronded. 
italD  and  keep  In 


In  tbe  pree 
vlbS^laa 


See.  8.  It  wflL  If  required  br  tbe  CUruo  Oos- 
paoT,  provide  tbo  necoaarr  bouaInK  amToaie  of 
tbe  looomailvea  whiob  said  party  mu  ban  trsB 
time  to  Umeat  Denver  and  Boutb  Pueblo,  npoo  le^ 
aoDBtde  tama,  wblob  shall  IM  airreed  toby  tbe  ■<■• 
eral  managers  or  otbet  autboilaed  oOtoera  of  lb- 
two  oompanies.    It  will,  opon  tU '-'*' —  *" 

Dish  In  tbe  same  maoDer  n  prov 
motives  mlu  ' 

ooalwbiditli 

operation  of  Ita  ti . 

ver  Company.    Tlie  oi , 

paid  for  Ibe  water  sonply  Aall  be  sacvnnia 
ibe  baolB  ot  wbeelage  aa  becelnalter  pravMo 
expeosea  of  malntenaneeand  repaln:  and  tbei 
penmtloaforaoaleoriiRilslMdeballbe  theai 

ooat  thereof  In  the  sbutea  — -■  -'  — "' * 

It  Is  traiufened  lo  the  K 


Jt  proThlea  It 

ntlta  traehs  abov«aeBoribed,aD  wateraad 

1.  '- lo  Oompaoy  wiU  need  f«r  *• 

I  over  tbenllwar  ot  Oe  Deo- 
DOmpeoaatlon  wbWi  shall  be 


n«  Obloam  Company  ooveDanta,  i }m».  and 

agreee  with  the  Denver  Ctompaoy  aa  (oUows: 

8ecclonL  It  hereby  accepts  tbe  oovenanta.  i«e»- 
1909.  and  Rgreeinenlamade  and  entered  Into  ay  tie 
Dcnvw  CompRoy. 

Sen. ».  It  wllL  from  after  the  complelioa  ot  !• 
railway  from  the  txiundarr  Hoe  of  tbe  ^aw  of 
Kansas  to  a  oooneotlon  with  tbe  rellway  of  tks 
Denver  Compaoy  at  or  near  Cokindo  SprtnM, 
while  tbisagreemeni  remain*  In  torts,  pay  mntrtUr 
for  tbe  USB  of  the  premises  ileeorltied  lu  ortidr  L 
section  1.  hereof,  thesum  of  the  following  amounia 

First.  A.n  amount  equal  to  a  one  tw^irth  pan  nf 
two  and  one  half  per  oentnm  <tf  tbe  valne  of  tb> 
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that  bj  Colorado  Spring,  and  over  a  road  the 
maximuin  gnde  of  which  was  much  less  than 
the  other.  From  that  time  to  the  piesent  the 
plaintiff  has  transacted  most  of  its  business  to 
and  from  Denver  over  the  Union  Pacific  iine, 
bringiog  the  same  over  no  portion  of  the  Den- 
ver Company's  line,  but  at  the  same  time  has 
•oogbt  to  utuize  the  defendant's  terminal  f acil- 
itiet  at  Denver  for  the  handling  of  its  busi- 
ness. It  has  still  continued,  however,  to 
send  its  Pueblo  traffic  by  way  of  Colorado 
Springs,  and  over  the  line  of  the  defendant^! 
road. 

Inunediately  after  its  Denver  business  began 
to  be  thus  diverted,  and  on  May  10,  1889,  the 
genial  manager  of  the  Denver  Company  tele- 
icrapbed  Mr.  Cable,  the  president  of  the  plain- 
tiff company,  as  follows:  "  I  have  lust  seen  Mr. 
Allen,  genc^  superintendent,  and  have  noti- 
fied him  that,  although  we  are  not  required  by 
our  contract  to  handle  or  care  for  your  trains  and 
equipment  brought  to  Denver  over  the  Union 
Pacific  line,  we  do  so  temporarily,  and  with 
the  understanding  that  the  compensation  for 
such  service,  as  also  for  the  use  of  our  tracks 
for  such  trains,  wUl  be  made  at  an  early  date." 
To  this  Mr.  Cable  replied  the  next  day,  as  fol- 


lows: "Your  telegram  received.  Of  course 
any  service  performed  for  us,  not  covered  by 
contract,  will  be  paid  for  by  our  company. 
When  I  come  out  in  June  I  will  spend  time 
enough  with  you  to  take  up  matters  between 
us  that  may  require  attention.  I  have  no 
doubt  that  everything  can  be  satisfactorily 
arranged." 

No  payment  for  the  use  of  such  terminal 
facilities  appears,  however,  to  have  been  made, 
the  plaintiff  asserting  its  right  to  use  these  termi- 
nals, for  its  business  brought  over  the  Union 
Pacific  tracks,  under  the  contract  made  with  the 
Chicago  Company.  The  parties  being  unable 
to  agree  upon  a  proper  construction  of  the  con- 
tract, the  defendant  gave  notice  that  it  would, 
on  August  1, 1890,  exclude  from  its  Denver 
terminals  all  business  brought  over  the  Union 
Pacific  tracks.  Thereupon  the  Rock  Island 
Com()any  filed  this  bill,  and  applied  for  a  re- 
straining order,  which  was  panted.  By 
amendments  and  supplemental  biU  there  were 
brought  into  the  controversy  other  matters  of 
difference  which  had  arisen  between  the  two 
companies.  Upon  the  hearing  in  the  Circuit 
Court  a  decree  was  made  settling  the  rights  of 
the  two  companies  to  this  contract  (45  Fed. 
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der  seoOoD  1,  article  8,  hereof,  except  round-houses 
at  Denver  and  Pueblo. 

Third.  An  amount  equal  to  a  one  twelfth  part  of 
tve  per  centum  upon  the  ooet  of  oonstructinp.  and 
In  addition  thereto  the  cost  of  repairing  round 
booses  which  the  Denver  Ck>mpany  may  erect  and 
mtlntain  at  Denver  and  South  Pueblo,  for  the 
exclusive  use  of  the  Chicago  Company,  as  provided 
in  section  &.  article  1,  hereof. 

Fourth.  An  amount  equal  to  the  proportion  of 
the  cost  or  expenses  actually  incurred  and  paid 
dorioir  the  month  for  keepinsr  the  raUway  and 
appunenant  property  desonDedfin  the  first  section 
of  irtide  1  hereof  in  repair,  and  supplying  it  (the 
Chlctgo  Company)  with  water,  as  the  number  of 
wheels  per  mile  run  by  it,  the  Chloago  Company, 
oror  said  railway,  or  any  part  thereof,  bears  to  the 
whole  numt)er  of  wheels  per  mile  run  over  the 
Mme  during  tlie  same  period. 

Fifth.  An  amount  eoual  to  the  actual  ooet  of  the 
eoal  delivered  during  the  month  to  the  engines  of 
tite  Ctaksago  Company  under  this  contract. 

Sixth.  An  amount  equal  to  a  proportional  share 
ef  the  expenses  actually  incurred  In  paying  proper 
■Jaries  to  the  jreneral  superintendent  and  subor- 
dinate employes,  including  switchman,  telegraph 
operators,  train  disimtohers  and  others,  necessarily 
employed  fn  the  performance  of  the  duties  incident 
to  the  joint  use  and  occupation  of  said  railway, 
oot  inelading  trainmen,  which  proportion  shall  be 
•■oertaioed  in  the  manner  provided  In  paragraph 
number  four,  above  set  out. 

Seventh.  An  amount  equal  to  one  half  of  aU 
tues  and  assessments  lawfully  levied  and  actually 
ptid  during  the  month  upon  the  property  described 
In  trtkde  1,  section  JU  hereof;  that  is,  that  portion 
of  the  raOwav  and  appurtenant  property  used  bv 
the  Chicago  Company  under  this  contract,  exolud- 
ing  shops  at  Bumham,  and  equipments,  facilities 
•ad  convenienoes  not  intended f  or  Joint  use  by  the 
ptrtles  hereto.  ... 

Tenth.  No  compensation  will  accrue  or  t)e  paid 
Id  tlie  Denver  Companv  from  or  by  the  Chicago 
Oompany  for  the  use  and  occupation  of  said  prem- 
ini  before  the  railway  of  the  Chicago  Company 
■btn  be  oompleted  from  its  initial  point,  on  the 
ivwem  boundary  of  the  State  of  Kansas,  to  a  oon- 
aeetlon  of  the  railway  of  the  Denver  Company 
within  the  time  hereinafter  specified. 

Etoventh.  The  cost  of  operating  and  maintaining 
•n  tracka,  structures  and  facilities  used  lolntly  by 
the  Denver  Company  and  the  Chicago  Company, 
diall  be  apportioned  between  said  companies  on 
twbeetege  basis.  .  .  .  Said  Denver  Company  shall 
receive  from  the  Chicago  Company  such  a  portion 
of  the  expeiiaee  incurred  by  the  Denver  Company 
in  operating  and  maintaining  the  railway  between 
Denver  and  Pueblo  operated  and  maintained  by 
the  Deover  Company,  which  shall  be  as  the  entlro 
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wheelage  of  the  Chicago  Company  is  to  the  entire 
wheelage  of  said  railway  between  Denver  and 
Pueblo. 

Sec.  8.  It  is  legally  moorporated  and  has  power 
to  construct,  maintain  and  operate  a  railway  which 
will  extend  from  the  western  boundary  of  the 
State  of  Kansas  to  Colorado  Springs,  In  the  State 
of  Colorado,  and  to  make  and  perform  on  its  part 
the  several  covenants,  promises  and  agreements  In 
these  articles  oontained.   • . . 

Article  IIL 

Section  1.  If  the  Chicago  Company  Shall  at  any 
time  during  the  contlnuanoe  of  the  term  of  this  ln-« 
denture  deem  any  additional  side-tracks  or  double 
tracks  between  said  Denver  and  South  Pueblo,  or 
along  anv  portion  of  the  line  of  railway  between 
said  pomts,  essential  or  necessary,  it  shall  call  upon 
the  Denver  Company  to  construct  the  S8ui«»  ^fpon 
reasonable  notice.    .  . . 

The  Chicago  Company  shall  pay  monthly,  as  com- 
pensation for  €be  use  of  the  same,  one  twelfth  of 
two  and  a  half  per  centum  per  annum  of  the  cost 
of  such  construction,  as  is  provided  in  article  2. 
section  2,  and  its  Share  of  maintenance  thereof 
based  on  wheelage,  as  provided  in  said  section. 

If  additions  are  made  bv  the  Denver  Company  to 
Its  terminal  facilities  at  Denver  or  South  Pueblo, 
by  the  bulldiug  of  additional  tracks,  the  Chicago 
Company  sball  have  the  right  and  prffilege  to 
occupy  and  enjov  equal  use  of  the  same,  if  it  shall 
so  elect,  and  If  it  shall  so  elect  then  it  sball  from 
the  time  of  such  election  pav  monthly  to  the  Den- 
ver Company,  as  compensation  for  such  use,  one 
twelfth  of  two  and  one  half  per  oentum  upon  the 
oost  thereof,  plus  mterest  at  two  and  one  half  per 
cent  per  annum  upon  such  oost,  from  the  time  of 
construction  until  the  date  of  such  election,  in  the 
manner  provided  in  article  2,  section  2,  hereof,  and 
its  Share  of  maintenanoe  thereof,  after  such  elec- 
tion, based  on  wheelage,  as  is  provided  m  said 
article. 

If  the  Chicago  Company  shall  at  any  time  during 
the  continuance  of  the  term  of  tbJs  Indenture, 
desire  any  side,  spur  or  other  tracks,  other  than 
those  above  specified,  connecting  any  track  de- 
scribed in  article  1,  section  1,  hereof,  with  its  own 
trades,  or  with  the  tracks  of  any  other  railway 
company,  or  to  any  industry,  or  shall  desire  anv 
facilities  or  conveniences  which  do  not  now  exist, 
it  sball  give  to  said  Denver  Company  notice  of 
such  deeure,  and  the  said  Denver  Company  may, 
within  thirty  days  after  receiving  said  notice,  pro- 
ceed to  construct  such  tracks  or  acquire  such 
facilities  and  conveniences ;  and  the  Chicago  Com- 
pany will  pay  for  the  use  of  the  some,  in  monthly 
installments,  as  provided  in  article  2.  section  S, 
hereof,  a  sum  equal  to  a  one  twelfth  pnrt  of  two 
and  one  half  per  oentum  per  aoQuui  froiu  the  data 
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Meun.  Edwmrd  O.  Woleott  and  . 

Vailt  for  tbe  Denver  &  Rio  Otande  Railroad 
Company. 

Mr.  Jiirtim  Brown  delivered  tbe  opinion  of 
the  court: 

(1)  A  prellDinfaTj  question  is  made  wltfa  le- 
gani  to  the  riglilaof  Uie  Rock  Island  Company 
M  tbe  succeaaor  ot  the  Cbicuo  ComtMn  v  under 
the  contract  of  February  IB,  1888.  By  art. 
m.,  S  9,  of  this  contract  it  was  provided  that 
It  shonld  "attach  to  and  run  with  the  railways 
of  the  respective  parties  durine  the  corporate 
ezlsteDce  of  each,  and  of  all  extensions  of 
Bocta  existence,  by  renewal  or  otherwise,  and 
■hall  be  binding  upon  tbe  lessees,  assigns, 
grantees  and  aucoessora  of  each,  during  the 
oontinuaDOe  of  their  several  corporate  exist- 
enoes;  provided,  however,  that  the  Oblcago 
Company  can  assign  its  Interests  in  this  con- 
tract only  by  sale,  lease,  or  consolidation  of  ils 
own  property."  The  original  companies  of 
wliicb  the  Rock  Island  Company  claima  to  be 
the  sanxtaor.  appear  to  have  been  tbe  St. 


Joseph  £  Iowa  Railroad  Company,  a  Hi*- 
soun  corporation,  and  tbe  Chicago,  EtOM* 
&  Nebraska  Railway  Company,  a  Sanaa 
corporation.  On  Hay  IS,  1S86,  tbe  latter  com- 
pany leased  its  property  and  macbises  to  iIm 
foroier,  whicb  enlered  into  possessioD  noder 
sucb  lease,  which  Is  still  in  force.  On  Jum 
18, 1888,  aft«r  this  contract  waa  made,  ibe  Chi- 
cago, ^nsas  &  Nebraska  Company  and  tbe 
Cucago,  Rock  Island  &  Colorado  CompanT 
were  consolidated  under  the  name  of  the  Chi- 
cago, Kansas  A  Nebraska  Railway  Company, 
which  consolidated  corporatioo  ia  admluod  by 
the  answer  to  have  succeeded  to  and  becom* 
vested  with  all  the  property  and  ptotieflj 
rights,  and  all  the  corporate  rights,  poweia, 
franchises,  and  privileges  of  tbe  said  two  oo» 
stiluent  companies,  including  tbe  contnct  be- 
tween the  Chicago  Company  and  the  defeodaoC, 
and  thereby  enlered  into  possession  and  en]c^ 
meot  of  the  sane. 

It  is  unnecessary  to  set  forth  at  length  iba 
numerous  steps  by  way  of  asstgnmenls,  leases, 
and  consolidations  by  whicb  vie  Rock  Island 
Company  became  tbe  assignee  of  the  Chicago 
Company  under  this  contract  It  is  sofflcieat, 
for  tbe  purposes  of  this  case,  that  it  assnmed 
to  take  tbe  place  of  tbe  Chicago  Company; 
that  it  entered  into  open  possession  of  tfca 
property  of  that  company,  and  upon  the  pet- 


of  sotA  conatruotloo  or  acquWUoo,  upon  tbe  cost 
of  ooostruoUiig  or  aoquliiiiK  euoh  tracks,  taollltlea 
and  convenlencea.  and  shalTpaT  m  addition  tbeie- 
to  Its  share  of  the  oosi  of  tbe  malnteaaDoe  ttaeieof. 
based  00  wbeelase,  is  herein  provided.  U  the 
Denver  Comnanr  ohal)  nesleot  or  reruse  to  oon- 
sliaot  SQoh  thMics  or  aoqulre  suab  fadlltlee  and 
oonvenlenoea  within  a  iiaaiiiiiililii  time,  the  Chloaso 
Oompany.al  Its  own  expense.  In  Its  own  name,  or 
in  tits  nama  of  soma  third  person  or  oorpotatlon, 
aa  It  may  be  advised,  may  oonstruot  or  aoqoire  the 
sane,  and  It  AsU  bs  ths  sols  ownv.  andhave  tHe 
rlslit  to  nss  and  remove  tbe  same,  or  any  part 
thaeeC,  daring  the  term  of  this  ■--•--' — 
See^ft  SobediileBbtiiiiesaDd: 

"-n*o(  eofinesaad  trait , 

1  to  MUoke  1.  seotion  1,  haieol.  Hall  «e 
'  Ims  1^  oOoere  dnly  aitthorised 
h  sHtMOiss  shall  aa  nearly  as 
- '  wrd  equality  ot  rl«bt,  ^vl- 

—m ___-  .M  tnlns  of  the  Bma  dam 

cpented  byboth  partis^  and  to  trains  ot  a 
■Mr  etB«  Mwatedlv  wher  party,  and  a  pi 
wee  over  ftahw  ot  an  Interior  cdass  opecM.—  ^j 
Ssotbsr,  Ansobednleaot  ruleaandrevulatlooi 
riHU  be  reasonaWe  and  fnst  to  both  pardea,  and 
aball  seeore  to  nsUber  aoy  unfair  reference  or 
disMwInsHon  anlnst  the  other,  tiiay  shall  ba 
esceonted,  and  all  tzmioM  shall  be  moved  under 
tbeunmadlsiadlreetionotu- -  '    - 

other  oBeer  doly  aiithorised, 

Bea&  Any  employtotOHtaompanr  engaged  to 
the  operation  of  any  part  of  Ibe  railway  Jointly 
ooenpled  and  used  under  this  ooottaot  shall  tw 
removed  from  that  portion  of  said  line  upon  the 
reguest  of  the  other. 

See-l.  Tbe  Chloaco  Company  will  do  no  boslnea 
asnoanrterotpOKinBorproiier^betweco  lnl«r- 
medlata  atatloas  between  Denver  and  Colorado 
Bpringa,  or  between  Intermediate  sutlons  between 
Colomdo  Bpitnn  and  Pueblo^  or  between  any 
•uoh  Intermediate  station  and  Denver,  Colorado 
Springs,  or  Fneldo;  hnt  it  shall  have  the  right  to 
transport  peiaons  and  propero  between  stations 
on  ha  railway  and  ooooeodng  Ones  and  all  points 
between  and  tnelndlng  Denver  and  South  PueUo: 
provided,  however,  that  It  the  Chioago  Coraiiany 


it  any  thna  aoquire  by 

tlon,  or  otherwise  a  railway  aneodjug -_ 

thsn  Bflr  (HI)  milea  from  Pueblo,  it  A^  have  the 
^T  f«'*<x^  "nd  property  between 

Mnpany  will  Dot'sOTDttanyaz- 
0  do  buriuess  on  Its  toalMto  or 


from  stations  on  the  line  of  the  Denver  Oompaay 
between  South  Pueblo  and  Oolorado  Spctngik  or 
between  stations  between  Colorado  Bprtngs  aad 
Denver,  or  from  Denver  to  South  Pnetito,  or  fro* 
South  Pneblo  to  Denver.   It  may  petinlt  neb  a 


1891. 


CmcAeo,  R  L  &  P.  R  Co.  y.  Denver  &  Rio  G&akdb  R  Ca 


596-021 


formaooe  of  this  contract,  on  the  first  of  Janu- 
ary, 1889;  that  it  was  recognized  by  the  Den- 
ver Company  as  taking  the  place  of  the 
Chicago  Company;  that  this  was  done  with 
the  consent  of  that  company,  and  that  no 
question  was  ever  made  bj^  the  Denver  Com- 
paoy  of  its  rights  under  this  contract  until  its 
answer  was  filed  in  this  case;  and  in  its  cross- 
bill the  Denver  Company  prayed  for  the  specific 
performance  •>!  the  contract  against  it.  From 
the  time  of  the  consolidation  in  June,  1888, 
badness  was  transacted  with  the  defendant  in 
the  name  of  the  Chicago,  Kansas  &  Nebraska 
Company,  the  consolidated  company;  and  the 
defendant  in  issuing  its  time-cards*  at  the  time 
connection  was  maae  and  trains  began  to  run, 
upon  the  information  furnished  it  by  the  ofil- 
oers  of  that  road,  designated  its  trains  as  the 
"Chicago,  Kansas  &  Nebraska  Ezpress,"  etc. 
In  May,  1889,  upon  the  request  of  plaintiff's 
facers,  the  caption  was  changed  to  the  "Chi- 
cago. Bock  Island  &  Pacific.^'  On  May  16, 
a  notice  was  issued  statins  that  plaintiff  had 
assumed  the  operation  of  the  Chicago,  Kansas 
A  Nebraska  Railway.  Upon  this  coming  to 
*be  hands  of  the  law  department  of  the  defend- 
ant in  July,  some  correspondence  was  had,  by 
which  the  defendant  was  apprised  that  the 
Rock  Island  Company  wa^  operating  the  lioe 
of  the  other  under  a  lease.  Upon  this  infor- 
mation, the  managing  ofllcers  of  the  defendant 
recognized  the  plaintiff  as  the  successor  in 
interest  under  the  contract,  and  made  no  ques- 
tion of  its  rights  for  more  than  a  year  there- 
after. Had  the  Denver  Company  refused  to 
recognize  the  plaintiff  as  the  legal  successor  of 
the  Chicago  Company,  and  refused  to  acknowl- 
edge its  contract  with  the  Chicago  Company 
as  Importing  any  obligation  or  liability  on  its 
part  towards  the  plaintiff,  a  serious  question 
might  have  arisen  as  to  the  rights  of  the  latter, 
undo:  this  alleged  assignment,  as  the  successor 
of  the  Chicago  Company.  But,  under  the 
.,  drcnmstances  of  this  case,  a  court  of  eauity 
^  will  treat  the  assignee  in  fact  as  the  legal 
assignee,  possessed  of  the  rights  and  char^ 
with  the  obligations  of  the  original  ptuij  to 
the  contract  Wigpim  Ferry  Oo,  v.  Ohio  £  M. 
JS.Cb.142  U.S.  896  [85:1055].  In  short,  we  find 
DO  difiaculty  in  holding  that  the  plaintiff  was 
entitled  to  file  this  bill. 

(2)  The  most  important  question  in  this  case 
relates  to  the  proper  construction  of  art.  I.  §  1, 
wherein  the  Denver  Company  "lets  the  Chi- 
cago Company  into  the  full,  equal,  joint  and 
perp^ual  possession  and  use  of  all  its  tracks, 
baiidinga,  stations,  sidings  and  switches,  on 
and  along  its  line  of  railway,  between  and  in- 
dudiog  Denver  and  South  Pueblo,  excluding 
its  shops  at  Bnmham,  meaninsf  and  intending 
hereby  to  include  in  the  description  aforesaid 
all  and  every  portion  of  its  railway  and  appur- 
teoant  property  between  and  at  the  points 
aforesaid,  and  all  improvements  and  better- 
ments thereof,  and  additions  thereto,  which 
may  he  jointly  used  by  the  parties  as  herein- 
after providea."  The  question  is  whether  this 
general  language  is  controlled  or  limited  by 
the  facta  edting  at  the  time  the  contract  was 
cxecoted,  or  by  the  subeequent  provisions  of 
the  contract  itself.  If  this  be  in  fact  a  lease, 
wtUiout  qualification,  of  the  entire  road  and 
Appurtenant  property  between  Denver  and 
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South  Pueblo,  then  the  Bock  Island  Company 
has  a  right  to  make  use  of  as  much  or  as  little 
as  it  pleases,  and  to  introduce  its  trains  upon 
the  tracks  of  the  Denver  Company  wherever 
it  mav  choose  to  do  so.  It  may  not  only  make 
use  of  the  terminal  facilities  at  Denver  for  its 
traflQc  over  the  Union  Pacific,  but  it  mav  con- 
tract for  trackage  over  any  road  running  to 
Denver,  Pueblo,  or  the  intermediate  stations, 
and  demand  the  use  of  the  defendant's  termi- 
nals for  its  entire  business  over  such  roads. 

There  can  be  no  doubt  whatever  of  the  gen- 
eral proposition  that,  in  the  interpretation  of 
any  particular  clause  of  a  contract,  the  court 
is  not  only  at  liberty,  but  required,  to  examine 
the  entire  contract,  and  mav  also  consider  the 
relations  of  the  parties,  their  connection  with 
the  subject-matter  of  the  contract,  and  the  cir- 
cumstances under  which  it  was  signed.  Prior 
to  the  execution  of  this  contract,  the  Chicago 
Company  had  determined  to  construct  a  road 
into  the  State  of  Colorado  from  its  eastern 
boundary.  Its  officers  had  not,  however,  set- 
tled upon  the  particular  route— whether  they 
should  build  an  independent  road  from  the 
Kansas  State  line  to  Denver,  with  a  branch  to 
Pueblo,  or  build  a  connection  with  the  defend- 
ant's road  at  Colorado  Springs,  thence  reaching 
Denver  and  Pueblo  over  defendant's  line. 
This  connection  bad  not  been  made  at  the  time 
the  contract  was  entered  into,  though  there  is 
a  preliminary  recital  that  "the  Chicago  Com- 
pany owns  a  railway  which  is  being  con- 
structed from  the  western  boundary  of  the 
State  of  Kansas,  at  which  point  it  will  connect 
with  the  Chicago,  Kansas  &  Nebraska  Bail- 
way,  to  the  dty  of  Colorado  Springs,"  indi- 
catmg  very  clearljr  that  this  waa  ttie  road  with- 
in the  contemplation  of  the  parties.  Indeed, 
there  was  an  express  provision  in  the  body  of 
the  contract  (art.  HI  §  10)  that  the  Chicago 
Company  should,  on  or  before  the  first  day  of 
April,  1888,  notify  the  Denver  Company 
whether  or  not  it  dected  to  build  its  line  to 
Colorado  Springs,  and  that  if  it  should  elect 
to  build  such  line  it  was  to  complete  the  same 
and  to  occupy  the  line  of  the  Denver  Company, 
and  to  be  bound  hy  the  terms  of  the  contract, 
on  or  before  the  tmrty- first  day  of  December. 
1889.  "If  it  shall  elect  not  to  build  said  line, 
this  contract  shall  on  the  said  first  day  of 
April,  in  the  year  1888»  become  void  and  of  no 
effect;" — in  other  words,  the  very  life  of  the 
contract  was  made  to  depend  upon  the  fact 
whether  this  connection  was  made,  and  until 
that  time  it  was  not  to  go  into  operation.  It' 
is  quite  evident  from  this  that  if,  instead  of 
completing  its  road  to  Colorado  Springs,  the 
Chicago  Oompanv  had  made  the  connection 
with  the  Union  Pacific  which  it  subsequently 
did  make,  the  Denver  Company  would  not 
have  been  under  the  slightest  obligation  to 
afford  the  terminal  facilities  which  the  plain- 
tiff now  claims.  The  Denver  Company  as 
well  as  the  Chicago  Company  undoubtedly  bad 
an  object  in  view  in  making  the  contract,  which 
was  largely,  at  least,  to  obtain  a  revenue  from 
the  use  of  its  tracks  between  Denver  and 
Pueblo,  of  which  the  terminal  facilities  at  these 
points  were  but  incident. 

Indeed,  the  contract  from  beginning  to  end 
is  full  of  provisions  which  indicate  that  the 
minds  of  the  parties  met  only  upon  an  under- 
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•tandiog  that  the  Chicago  Company  should 
make  its  oonnection  with  the  Denver  road  at 
Colorado  Springs,  aad  should  make  a  constant 
ase  of  its  tracks  from  that  point  to  Denver  and 
Pueblo,  and,  inferentially  at  least,  that  the 
Denver  Company  would  not  have  consented 
to  it  upon  any  other  theory.  The  preamble 
contains  a  recital  tliat  "the  interest  of  both 
parties  and  of  the  public  will  be  promoted  bv 
the  establishment  and  Operation  of  a  through 
line  of  railway  between  all  the  points  on  the 
line  of  the  railway  of  the  Denver  Company, 
between  and  including  Denver  and  South 
Pueblo,  and  all  points  on  the  line  of  railway 
which  will  be  operated  by  the  Chicago  Com- 
pany, and  on  the  system  of  railways  of  which 
the  Chicago  Company  will  form  a  part"  By 
art.  IL  §  8,  the  Chicago  Company  covenanted 
Uiat  it  had  power  to  construct  a  line  from  the 
western  boundary  of  Kansas  to  Colorado 
Springs.  By  art.  L  §  8,  the  Denver  Company 
is  to  furnish  "all  water  and  coal  which  the 
Chicago  Company  will  need  for  the  operation 
of  its  trains  over  the  railway  of  the  Denver 
Company.  It  agrees,  if  so  required,  to  pro- 
vide and  maintam  engine-houses  to  properly 
and  safely  shelter  all  locomotive  engines  which 
•aid  Chicago  Company  may  have  occasion  to 
QBe  on  the  railroad  of  the  Denver  Company." 
(Art.  L  §  6.)  The  rent  payable  by  the  Chicago 
Company  besan  to  run  "from  and  after  the 
completion  of  its  railway  from  the  boundary 
line  of  the  State  of  Kansas  to  a  connection 
with  the  railway  of  the  Denver  Company  at  or 
near  Colorado  Springs."  (Art.  II.  §  2.)  And 
there  was  a  further  express  provision  that  "no 
compensation  will  accrue  or  be  paid  to  the 
Denver  Company  from  or  by  the  Chicago  Com- 
pany for  the  use  and  occupation  of  said  prem- 
vies,  before  the  railway  of  the  Chicago  Com- 
pany shall  be  completed  from  its  initial  point 
on  the  western  boundary  of  the  State  of  Kan- 
sas to  a  connection  with  the  railway  of  the 
Denver  Company  within  the  time  hereinafter 
•pecifled."  (Art.  II.  g  2,  subs.  10.)  Among 
the  payments  to  be  made  was  a  proportionate 
amount  of  the  cost  or  expenses  for  keeping  the 
railway  and  appurtenant  property  in  repair, 
and  supplying  it  (the  Chicago  Company)  with 
[612]  water,  *'as  the  number  of  wheels  p^  mUe  run 
by  It,  the  Chicago  Company,  over  said  railway, 
or  any  part  thereof,  bears  to  the  whole  number 
of  whedtf  per  mfle  run  over  the  same  during 
the  same  period,"  (Art  IL  g  2,  subs.  4,)— a  pro- 
,  Tision  wholly  inapplicable  to  the  separate  use 
of  terminal  facilities;  since  it  needs  no  argu- 
ment to  show  that  the  amount  of  compensation 
for  the  use  of  such  facilities  cannot  be  practi- 
cally determined  upon  a  wheelage  basis. 

By  art  IH  §  4,  the  Chicago  C!k>mpany 
agrees  to  do  no  business  as  a  earner  of  persons 
or  property  between  Denver  and  Ck)1oradp 
Springs*  or  between  intermediate  stations  be- 
tween Colorado  Springs  and  Pueblo,  or  be- 
tween any  such  intermediate  stations  and 
Denver,  Colorado  Springs  or  Pueblo;  but  it 
was  to  have  the  right  "to  transport  persons 
and  property  between  stations  on  its  railway 
and  connecting  lines,  and  all  points  between 
and  including  Denver  and  South  Pueblo: 
Provided,  however,  that  if  the  Chicago  Com- 
pany shall  at  any  time  acquire  by  purchase, 
construction,  or  otherwise,  a  railway  extend* 
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ing  not  less  than  fifty  miles  from  Pueblo,  it 
shall  have  the  right  to  transport  persons  and 
property  between  any  point  on  socb  line  and 
Denver."  Thero  is  certainly  an  inference 
from  this  proviso  that  it  was  noCcontemidated 
that  the  Chicago  0>mpany  should  acquire  sim- 
ilar rights  upon  railways  from  other  points 
than  Pueblo.  In  addition  to  this,  the  situatioo 
and  plan  of  the  Denver  station  grounds  show 
that  while  they  possess  eyery  facility  for  the 
admission  of  trains  from  the  southward,  their 
connection  with  the  Union  Pacific  to  the  north- 
ward is  by  two  tracks,  one  of  which  is  wholly 
uspd  for  the  transfer  of  freight  cars  to  other 
systems  of  railways,  the  other  only  making 
direct  connection  with  the  station  of  the  Cnioa 
Pacific— an  obviously  inadequate  provision  for 
a  large  and  continuous  traffic.  Taking  all  the 
facts  of  this  contract  together,  we  rmrd  it  as 
quite  clear  that  it  was  never  intended  to  grant 
the  use  of  terminal  facilities  except  as  appur- 
tenant to  the  use  of  the  road  itself.  Indefd^ 
where  a  road  is  leased  with  its  terminal  facili- 
ties the  implication  is  strnnir  that  it  was  the 
lease  of  the  road  which  induced  tlie  lease  of 
the  terminals,  and  the  contract  should  not  be 
construed  as  importing  a  se|)arate  lease  of  such 
terminals  without  clear  Irn^uage  to  that  effect 
If  plaintiff's  contention  be  correct,  we  see  no 
reason  why  it  may  not  construct  or  lea^ 
another  track  direct  from  Limon  to  Pueblo, 
and  demand  the  use  of  the  defendant's  termi- 
nals at  that  point,  and  practically,  at  kaat, 
abandon  its  line  to  Colorado  Springs. 

Upon  the  whole,  we  think  the  defendant's 
construction  of  this  contract  is  the  correct  one. 
and  the  decree  of  the  court  below  in  that  par- 
ticular should  be  affirmed.  ^ 

(8)  A  question  of  some  importaooe  arises 
with  regara  to  the  proper  oonstructioo  of  the 
exception,  in  the  general  granting  clause,  of 
the  "shops  at  Burnbam,"  the  plaintiff  claiming 
generally  that  the  restriction  applies  only  u> 
the  shop  buildings  and  the  land  upon  which 
they  stand,  and  the  defendant  insisting  that  it 
includes  all  that  ;K>rtion  of  its  property  at 
Burnham  west  of  the  main  line,  conusting  cf 
about  sixty  acres  purchased  and  mostly  used 
for  the  construction,  repairing  and  equipment 
of  its  rolling  stock.  The  specific  parods  eC 
such  property  in  dispute  are,  (a)  aboot  twenty 
acres  south  of  the  shop  grounds  proper,  known 
as  the  Bailey  tract,  lying  mostly  to  the  west  of 
the  main  line,  which  runs  through  the  trad; 
{b)  about  six  acres  to  the  northward  of  the 
shops,  and  known  as  the  Burlingame  tract; 
(e)  certain  coach  tracks  within  the  yud  occu- 
pied by  the  machine  shops,  and  used  by  both 
parties  for  cleaning  their  passenger  coaches: 
Id)  a  certain  track  known  as  tlie  "wye"  00  the 
Bailey  tract  and  used  for  reversing  the  direc- 
tion of  the  trains. 

In  sscertaining  the  scope  of  this  exoepdon 
little  aid  can  be  derived  from  the  iUustratioQs 
employed  by  counsel  upon  both  sides,  since 
the  meaning  of  the  reservation  must  be  dc«er^ 
mined  in  every  case  by  the  particular  fads  of 
such  case.  For  instance,  if  the  vendor  of  a 
city  lot  should,  in  a  deed  of  sudi  lot,  reserve 
to  himself  a  building  standing  thereon.  It 
would  be  manifest  that  he  reserved  only  the 
right  to  remove  su(di  building,  since  a  different 
construction  would  be  destrocttTeof  the  graat 
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On  the  other  band,  if  a  testator  devised  to  his 
•oDs  a  large  farm,  reserving  to  bis  widow  the 
rif  bt  to  occupy  the  farm-bouse  during  her  life, 
it  might,  and  probably  would^  be  held  to  in- 
clude the  out-building  and  gardens,  or  mea- 

^1  loage.  So,  while  a  shop  in  which  an  individ- 
ml  carried  on  a  trade  might  be  limited  to  the 
partimlar  building,  and  even  to  the  particular 
room  in  which  his  work  was  done,  we  should 
not  apply  this  narrow  construction  to  the  shops 
in  which  a  large  railroad  corporation  carries 
on  its  manufac&ing  and  repairing.  The  in- 
tent of  the  parties  must  be  gathered  from  the 
character  of  the  conveyance,  the  nature  and 
BiuatioQ  of  the  propertv  conveyed  and  of  the 
property  excepted,  and  the  purpose  of  such 
exception. 

The  grant  in  this  case  was  of  the  "possession 
and  use  of  all  its  tracks,  buildings,  stations, 
fidiogs  and  switches  on  and  alon^its  line  of 
railway  between  and  inciudinff  Denver  and 
South  Pueblo,  .  .  .  intending  hereby  to 
include  in  the  description  aforesaid  all  and 
ereiy  portic^n  of  its  railway  and  appurtenant 
property  between  and  at  the  points  aforesaid/' 
etc.  Ifo  specific  mention  is  here  made  of  real 
estate,  and  while,  as  we  have  had  recent  occa- 
sion to  hold,  NeiD  Orleam  Pac.  E,  Oo,y,  Parker, 
{ante,  66,)  land  is  not  ordinarily  appurtenant 
to  other  land  much  less  to  personal  property, 
there  can  be  uo  doubt  that,  under  this  grant, 
til  land  occupied  by  the  stations,  tracks,  water 
ttoks,  etc,  and  all  other  land  habitually  used 
in  the  daily  operation  of  the  road,  would  pass 
«8  appurtenant  to  the  railway.  The  very  fact 
that  the  grant  is  so  liberal  in  its  terms  is  an  in- 
dication that  the  exception  also  should  not  be 
narrowly  construed.  It  is  evident  that  an 
loterpretation  which  would  limit  it  to  the 
boiloings  actuallv  used  for  mechanical  pur- 
poses would  fail  to  express  the  intention 
of  the  parties  with  regard  to  this  exception, 
•ioce  repairs  are  frequently  made  to  cars 
while  stEusding  in  the  yards,  and  track  room 
most  be  provided  for  cars  while  they  are 
waiting  their  turn  in  the  shops,  as  well  as 
rooud-houses  for  the  accommodation  of  loco- 
motives. As  the  Denver  Company  owned  and 
opoited  some  fifteen  hundred  miles  of  rail- 
wav,  and  had  its  principal  shops  for  making 
and  repairing  its  rolling-stock,  and  for  storing 
its  cars,  supplies  and  materials  for  its  whole 
line  of  roaa,  at  Bumham,  it  is  manifest  that 
extensive  buildines,  grounds,  tracks  and  other 
appliances  would  be  required  for  such  pur- 

15]  poses.  The  amount  originally  purchased  seems 
to  have  been  about  forty  acres;  but  finding 
this  to  be  insufficient,  from  time  to  time  other 
pnrchasea  were  made,  including  the  two  tracts 
b  question,  and  at  the  date  of  the  contract  the 
noond  purchased  for  the  use  of  the  shops  and 
loteoded  to  be  devoted  to  such  purposes  em- 
hnced  about  fdxty  acres.  There  was  a  map  of 
these  lands  publtehed  in  1884,  entitled  "A 
Kew  Map  of  the  Denver  and  Rio  Grande  Bail- 
iMy  ihop$  at  Burnham"  which  it  is  probable, 
at  least,  was  consulted  by  the  parties  before 
this  contract  was  made.  While  there  is  some 
conflict  of  testimony  as  to  what  occurred  at 
jajii  lime,  it  seem^  somewhat  improbable  that, 
in  making  a  contract  of  this  magnitude,  some 
reference  should  not  have  been  made  to  this 
nap.  a  glance  at  which  would  have  apprised 


plaintiflP  of  what  the  defendant  claimed  to  be 
embraced  under  the  designation  of  the  Burn" 
ham  shops.  For  these  reasons,  we  think  that 
the  plaintiff's  theory  that  the  exception  applies 
only  to  the  shop  building  is  untenable. 

With  regard  to  the  Bailey  and  Burlingame 
tracts,  so  called,  it  is  at  least  doubtful  whether 
they  would  have  passed  without  the  exception 
as  an  appurtenance  to  the  tracks,  buildingi^ 
stations,  sidings  and  switches  and  other  prop- 
erty of  the  Tckd,  unless,  at  least,  they  weva 
occupied  by  tracks  used  in  the  operation  of  the 
road.  Indeed,  they  are  appurtenant  rather 
to  the  shops  than .  to  the  railway.  It  is  clear 
they  ought  not  to  be  detached  from  the  shop- 
grounds  proper,  with  which  they  are  connect^ 
for  which  they  were  purchased,  and  of  which 
they  form  a  part.  If  these  grounds  were  put 
to  a  separate  use,  distinct  from  the  other  shop 
grounds— a  use  connected  with  the  customary 
operation  of  the  road — a  different  question 
might  arise. 

There  was  no  error  in  the  decree  providing 
that  the  plaintiff  should  not  be  excluded  from 
the  "wye"  track  at  Bumham,  for  the  turning 
of  its  engines,  cars,  and  trains,  so  long  as  it 
should  continue  to  pay  for  the  use  thereof,  in- 
terest upon  the  cost  of  its  construction,  accord- 
ing to  the  arrangement  made  at  the  meeting  of 
February  18,  1890,  until  the  defendant  should 
provide  at  Denver  another  similae  track  for 
Uie  same  purpose. 

If  there  be  any  real  disputi.^s  to  which  is  the 
"main  line"  contemplated  in  i\%e  4th  paragraph 
of  the  decree  of  the  Circuit  Court,  it  should  be 
settled  by  an  application  to  that  court. 

(4)  Has  the  plaintiff  a  right,  under  the  con- 
tract, to  put  into  the  Denver  terminals  its  own 
switch  engines,  switching  crews,  and  other  em- 
ployes devoted  to  its  exclusive  service?  Soon 
after  the  parties  entered  upon  the  perform- 
ance of  this  contract,  a  controversy  arose  be- 
tween them  respecting  the  employment  of 
switching  crews  in  the  several  yards  of  the  de- 
fendant company.  The  plaintiff,  believing 
that  it  could  perform  such  service  with  its  own 
engines  and  employ^  more  economically  than 
it  was  being  done  by  the  defendant,  notified 
the  defendant  that  it  would,  without  unneces- 
sary delay,  place  therein  its  own  engines, 
agents,  and  employ^  who  would  perform 
such  labor.  Defendant  promptly  replied  that 
it  would  not  permit  the  employment  of  such 
agents,  eta,  and  that,  if  any  attempt  were 
made  by  plaintiff  to  employ  them,  they  would 
beejecteaby  force;  assigning  as  a  reason  for 
such  action  that  such  operation  of  the  yards 
would  produce  confusion  and  be  attended  by 
danger;  and  that  the  proximity  of  employes 
engaged  by  another  company  to  those  in  its 
own  service  would  create  discontent  and 
trouble  between  it  and  its  own  employes.  De- 
fendant subsequently  consented  to  the  employ- 
ment by  the  plaintiff  of  certain  classes  of  la- 
borers fn  its  yards  at  South  Pueblo,  but  has 
persisted  in  its  threat  to  exclude  any  one  who 
should  be  introduced  into  the  yard  at  Denver. 
Defendant  Justified  its  action  upon  the  ground 
that  such  exclusive  employment  and  service 
were  not  provided  for  by  the  contract,  were  in 
violation  of  ita  terms,  and  could  not  be  permit- 
ted by  reason  of  the  danger  to  life  ana  prop* 
erty,  etc 
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Tbe  oontract  is  silent  upon  this  point.  The 
Denver  Company  does,  howeyer,  agree  (art.  I. 
g  1)  to  let  tbe  Cnicago  Company  into  tbe  full, 
equal,  Joint,  and  perpetual  possession  and  use 
of  its  property,  ana  is  bound  to  do  so  wher- 
ever a  joint  operation  of  such  property  isprac- 
ticable.  Tbere  is  also  a  provision  (art  IL  §  2, 
iube.  (^  for  tbe  payment  by  tbe  Chicago  Com- 
pany, as  part  of  tbe  consideration,  of  '*an 
amount  equal  to  a  proportionate  share  of  tbe 
expenses  actually  incurred  in  paying  proper 
salaries  to  tbe  general  superintendent  and  sub- 
ordinate employes,  including  switchmen,  tele- 
graph operators,  train  dispatchers,  and  others 
necessanly  employed  in  the  performance  of  the 
[617]  duties  incident  to  tbe  joint  use  and  occupation 
of  said  railway,  not  includiugtrain  men,  which 
proportion  shall  be  ascertained  in  the  manner 

.  .  .  above  set  ouL"  This  provision 
•eemsto  contemplate  that  the  plaintiff  shall 
employ  its  own  operatives  upon  its  own  trains, 
the  defendant  retaining  tbe  general  manage- 
ment of  the  road ,  and  tbe  direction  of  such  em- 
ploy&  as  are  necessair  to  its  operation,  and  to 
the  r^^lar  and  ordinaiy  movements  of  the 
tndns  of  both  companies,  in  order  to  prevent 
confusion  and  accidents. 

This  controversy  with  regard  to  tbe  employ- 
ment of  switching  crews  was  made  the  subject 
of  a  correspondence  between  tbe  managers  of 
the  two  companies  early  in  1889.  On  Febru- 
ary 16,  Mr.  Smith,  tbe  manager  of  the  defend- 
ant company,  addressed  tbe  president  of  tbe 
plaintiff  a  letter  in  which  he  stated  the  defend- 
ant's constmction  of  certain  provisions  of  the 
contract,  upon  which  be  had  taken  the  advice 
of  its  counsel,  who.  he  says,  in  answer  to  a 

Suery  of  his,  gave  it  as  his  opinion  that  tbe  C. 
u  ft  N.  Co.  had  tbe  right,  if  it  desired  to  do 
so.  to  do  work  in  the  (%lorado  Springs  yards 
with  its  switch  engines,  and  to  do  all  the  neces- 
sary switching  for  that  company  with  its  own 
engines;  but  uiat  this  could  only  be  done  un- 
der tbe  direction  and  instructions  of  the  super- 
intendent or  other  designated  officers  of  the  de- 
fendant. "Tbe  same  rule,"  said  be,  "applies 
to  this  case,  as  stated  in  queiy  one,  that  all 
moTement  of  enghies,  trains,  and  cars  must 
be  onder  the  sole  direction  of  the  superintend- 
ent or  designated  officer  of  the"  [defendant]. 
"Tbere  can  be  no  divided  authonty  with  re- 
gard to  tbe  movement  of  engines,  trains,  and 
cars.  In  this  respect  the  yaras  at  Pueblo,  Col- 
orado Springs,  and  Denver  are  subject  to  the 
same  piindple." 

In  reply  to  this  letter,  under  date  of  Febru- 
ary 22,  Mr.  Cable,  plaintiff's  president,  said 
that  they  acted  on  the  theory  "that  the  move- 
ment of  trains  on  your  tracks  must  be  under 
the  direction  of  your  operating  officers;  that 
operations  in  the  yards  must  conform  to  rea- 
sonable yard  rules,  and  that  in  all  other  re- 
roioi  spects  we  have  exclusive  control  of  our  en- 
[618]  criiies  and  cars."  On  the  26tb,  Mr.  Smith  said 
m  repl^r:  "This  company  is  at  all  times  ready 
and  willing  to  unite  with  you  in  making  and 
modifying  rules  and  regulations  for  the  move- 
ment of  engines  and  trains  in  such  a  way  as  to 
accord  equality  of  right,  privilege,  and  advan- 
tage as  far  as  practicable.  But  in  tbe  execu- 
tion of  these  rules  and  regulations  there  can  be 
no  divided  authority."  This  was  the  construc- 
tion put  upon  this  contract  by  the  pairties 
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shortly  after  it  went  into  operation,  and  we 
think  it  accords  with  its  sptnt,  and  is  not  in- 
consistent with  its  letter.    It  is  obviously  neces- 
sary to  the  harmonious  working  of  tbe  two 
systems  that  the  general  control  and  manage- 
ment of  tbe  yara  should  remain  with  tbe 
defendant;  but  it  is  not  easy  to  see  why  that 
control  may  not  be  as  well  exercised  over  two 
switching  crews  belonging  to  two  different 
companies  as  over  two  crews  belonging  to  the 
same  company.    Tbe  evidence  shows  that  tbe 
defendant  has  nine  crews  working  by  day  and 
six  by  night.    There  was  a  good  dad  of  con- 
flicting testimony  upon  the  question  whether 
such  joiot  operation  was  practicable,  and  a 
large  number  of  witnesses  were  swcnn  on  both 
sides.    Upon  the  whole,  we  have  come  to  the 
conclusion  that,  while  at  times  it  may  not  be 
convenient,  it  is  by  no  means  imposable,  and 
the  correspondence  between  tbe  parties  indi- 
cates that  It  was  not  considered  objectionable. 
Tbe  gist  of  tbe  testimony  upon  this  point 
seems  to  be  that  if  the  employes  of  the  two 
companies  desire  to  work  harmoniously  to- 
gether tbere  is  little  difficulty  in  doing  so;  bol 
if  eiUier  party  chooses  to  l>e  technical  in  the 
assertion  of  its  rights,  there  is  abundant  op- 
portunity for  friction.    It  occurs  to  ns  that  tt 
would  cause  fully  as  much  inconvenience  to 
transfer  the  control  of  trains  from  the  em- 
ployes of  one  company  to  those  of  another,  as 
such  trains  entered  or  left  tbe  terminal  yard, 
as  it  would  to  permit  Uie  switching  of  soch 
trains  within  the  yard   by   the  hands  that 
brought  them  in  or  were  to  take  them  oo^    It 
appears  that  yards  are  jointly  operated  in  this 
manner  in  such  large  railway  centres  as  Kan- 
sas City,  Toledo,  and  Chicago  witboot  serioos 
difficulty.    We  think  the  same  rulealionld  alv 
be  applied  to  those  employed  in  handling  tbe 
freight    With  reference  to  this,  tbe  decne  of 
tbe  court  below  provided  that  the  plaintiff  bad 
a  right,  at  its  option,  to  employ  its  separata 
switching  crews,  and  operate  its  own  switch- 
ing engines  in  the  yards  of  tbe  defendant  com- 
pany, under  the  sole  and  absolute  supervisiooL 
direction,  and  control,  however,  of  the  yard 
master  or  other  properly  constituted  officer  or 
agent  of  the  defendant,  and  sublect  to  tbe  oi^ 
ders  and  instructions  of.  such  yard  master,  etc, 
and  in  this  there  was  no  error. 

(6)  Defendant  also  assigns  as  error  tiiat  por 
tion  of  the  decree  adjudging  that  defenoant 
should  set  apart  a  track  at  Denver  on  which 
tbe  plaintiff  should  have  the  right  to  dean  its 
cars,  "and  if  no  existing  track  can  be  convea- 
iently  devoted  to  that  purpose,  tbe  defendant 
shall  "construct  and  eouip  a  track  therefor,  at 
the  joint  expense  of  tne  parties,  plaintiff  and 
defendant."  While  tbe  contract  makes  bo 
express  mention  of  car  cleaning  facilities,  it  it 
an  obvious  and  necessary  indctent  to  tbe  oper- 
ation of  railway  trains;  someliowand  by  some- 
body it  must  be  done,  and  it  is  difficult  to  see. 
why,  if  the  pkintiff  is  to  be  admitted  to  tbe 
joint  possession  and  use  of  Uie  entire  raUwaj 
and  its  appurtenant  property,  it  can  be  ex- 
cluded from  such  car  cleaning  fadlitiea  as  tbt 
defendant  possesses.  If  defendant  dcsiiTfl  to 
exclude  plaintiff  from  such  focUitSes  as  it  pot* 
sesses  at  tbe  Bumbam  shops,  it  dioold  provide 
them  at  some  other  convenient  point.  Ualeti 
a  different  arrangement  can  be  made,  it  it 
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proper  that  the  actual  work  of  cleaniDg  cars 
•boald  be  done  by  the  plaintiff  with  utensils 
profided  by  it;  but  the  track  facilities  must 
be  furnished  by  the  defendant.  If,  however, 
the  plaintiff  is  not  satisfied  with  the  facilities 
offered  for  this  purpose,  and  desires  further 
facilities  and  conveniences  which  do  not  now 
exist,  it  should  proceed  under  art.  III.  §  1,  of 
tbe  contract,  by  eiving  notice  to  the  defendant 
of  its  desire,  and  u  the  defendant,  within  thirty 
davi  after  receiving  such  notice,  neglects  or 
refuses  to  construct  such  facilities,  the  plaintiff 
may  construct  the  same  and  have  the  right  to 
use  and  remove  them  during  the  term  of  the 
contract.  The  5th  paragraph  of  tbe  decree 
ibould  be  modified  to  this  extent. 

(8)  PMntiff  also  assigns  as  error  the  omis- 
sion of  the  court  to  provide  in  its  decree  that 
the  defendant  should  discbarge  any  of  its  em- 
ployte  enga|^  in  the  operation  of  any  part  of 

^1  the  road  jomtly  occupied  and  used  under  the 
^  contract,  upon  the  demand  of  the  plaintiff  that 
foch  employ^  be  removed  from  that  portion 
of  tbe  line.  In  this  particular  the  contract 
provides  (art  IIL  §  3)  that  '*any  employ  I  of 
one  company  engaged  in  the  operation  of  any 
part  of  the  railway  jointlv  occupied  and  used 
ander  this  contract,  shall  be  removed  from 
that  portion  of  said  line  upon  the  request  of 
the  other."  The  allegation  of  the  bill  in  that 
particular  is,  that  for  tbe  purpose  of  fadlitat- 
ug  tbe  transportation  of  passengers  from  all 
points  on  one  road  to  all  points  upon  the  other 
road,  tbe  plaintiff  placed  in  the  hands  of  sta- 
tion agents  at  the  stations  between  Denver  and 
Pueblo  tickets  to  be  sold  to  passengers  who 
ihould  desire  such  transportation,  and  that  de- 
fendant imiformly  and  persistently  thwarted, 
when  it  had  power  to  do  so,  all  attempts  to 
Mcnie  the  movement  of  traflic  over  such 
through  line,  and  instructed  such  agents,  who 
were  paid  for  their  services  jointly  by  plaintiff 
ind  defendant,  to  refuse  to  sell  such  tickets, 
and  to  falselv  state  to  passengers  that  plaintifiTs 
tnins  would  not  stop  at  such  stations;  and 
that  plaintiff  demanded  that  a  number  of  such 
•gents,  who  made  au(di  statements,  should  be 
removed;  but  tbe  contract  in  that  particular 
WIS  disr^arded  by  tbe  defendant.  In  its  an- 
■wer,  the  defendant  admitted  that  plaintiff  de- 
minded  that  certain  of  its  agents  be  removed, 
liot  alleged  that  such  demand  was  made  dur- 
ii^  tbe  pendency  of  these  proceedings,  within 
i  few  days  before  the  filing  of  the  supplemen- 
ttl  bfll,  and  that  such  agents  had  not  as  yet 
hoen  removed  by  reason  of  the  manifest  over- 
light  of  the  plaintiff  in  ignoring  its  time  tables 
tod  tbein^ructions  therein  contained,  and  be- 
cause it  believed  that  upon  a  further  consider- 
ation of  the  facts  plaintiff  would  withdraw  Uie 
request.  This  point  was  waived  in  the  court 
below  upon  a  statement  of  facts  made  as  to 
^  particular  agents  in  the  supplemental  bill 
Danoied,  and  whue  there  seems  to  be  a  radical 
difference  between  the  parties  as  to  a  proper 
interpretation  of  this  clause  of  the  contract, 
^  question  as  here  presented  is  only  a  moot 
one,  and  we  do  not  feel  called  upon  to  settle  it 

t\]  'Hua  disposes  of  all  the  errors  assigned  by 
<iOQnael,  and  with  the  modification  of  the  6tn 
P^'agraiA,  above  sugsested,  the  decree  of  the 
^irt  below  wiU  be  affirmed,  and  the  costs  in 
tUa  court  divided. 

HI  r.  s. 


Mr,  Justice  Brewer  dissented,  being  of  the 
opinion  that  the  construction  placed  upon  this 
contract  by  Mr.  Justice  Miller  on  the  prelim- 
inary heanng  in  the  Circuit  Court  was  correct 
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THE  STATE  OP  TEXAa 
(8ee  8.  0.  Beporter*s  ed.  S21-S40.) 

This  court  has  cognizance  qf  a  suit  by  the  Unit' 
ed  States  against  a  State  to  determine  bound- 
ary—boundary  between  the  United  States  and 
Texas^suit  in  equity. 

X,  This  court  can,  under  the  Oonstitutlon,  take 
oognizanoe  of  an  original  suit  brouirht  by  the 
United  States  against  a  State  to  determine  the 
boundary  between  one  of  the  territories  and  sucb 
State. 

2.  This  court  has  jurisdiction  to  determine  the  dis- 
puted question  of  boundary  between  tbe  United 
States  and  Texas. 

8.  A  suit  in  equity  is  appropriate  for  determining 
the  boundary  between  the  United  States  and  one 
of  the  states. 

[No.  6,  OriginalJ 

Argued  Dec,  9, 1891.    Decided  Feb,  f  9, 189S, 

TN  EQUITY.  This  is  an  original  suit  brought 
X  in  this  court  by  the  Attornoy-General  of  tbe 
United  States  on  behalf  of  tie  United  SUtes 
against  the  State  of  Texas  in  pursuance  of  the 
Act  of  May  2, 1890,  which  directed  sucb  a  suit 
to  be  brought  to  establish  the  title  of  tbe  United 
States  to  the  country  lying  between  the  North 
and  South  Forks  of  the  Red  River,  where  the 
Indian  Territory  and  the  State  of  Texas  ad- 
Join,  east  of  the  one  hundredth  degree  of  longi- 
tude and  claimed  by  the  State  of  Texas  as 
within  its  boundary.  The  State  of  Texas  ap- 
peared and  filed  a  demurrer  and  the  case  is 
now  before  this  court  only  upon  the  demurrer. 
Z>emurrer  overruled. 

Messrs,  A.  A.  Oarl&nd*  John  Hancock, 
Oeorge  Clark,  H,  J.  May  and  0.  A.  Culberson, 
Atty-Glen.  of  Texas,  for  defendant,  in  support 
of  demurrers. 

As  a  State  cannot  be  sued  without  its  express 
consent  the  inquu^  is  whether  the  defendant 
has  authorized  this  suit  to  be  instituted  and 
prosecuted  against  it  It  involves  thelurisdic- 
tion  of  the  court  and  upon  it  depends  the  valid- 
ity of  any  decree  which  may  be  rendered. 

Bhode  Island  y.  MassachusetU,  87  U.  S.  12 
Pet  657  (9:  1288). 

There  is  vested  in  no  officer  or  body  the  au- 
thority to  consent  that  Uie  State  shall  be  sued 
except  in  the  law  making  power,  which  may 

Vaim.-'Ajs  to  jurisdietkm  of  United  States  Su- 
preme Court,  wJiere  Federal  question  arises,  or  where 
are  drawn  in  quesiinn  statutes.  Treaty,  or  Constitu- 
tion, see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews 
V.  Zane,  2;  664,  and  Williams  v.  Norrls,  0: 671. 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  in  eonJUetwUh  state  con- 
stitution;  to  revise  decrees  of  state  courts  as  tooofi- 
structUm  of  state  Unos;  see  notes  to  Hart  v.  Lan^ 
phire,  7: 679,  and  Oommerolal  Bank  of  Cincinnati  v. 
BucUnffbam,  Vk  109. 
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give  such  consent  on  the  tenns  it  may  choose 
io  impose. 

United  8Me$  v.  Le$AW  U.  8.  206  (27:  178); 
The  Davii,  77  U.  a  10  Wall.  1»  (19:  876);  Bate$ 
T.  Bepublie^  9  Tex.  616;  Borden  y.  Houston,  2 
T«x.  694;  OhetaUier  y.  8taU,  10  Tex.  816; 
JiarsIiaU  y.  Ciark,  22  Tex.  82;  Boee  y.  Oaver- 
nor,  24  Tex.  604. 

At  DO  time  has  the  Legislature  of  Texas  ex- 
pressed its  consent  that  this  suit  should  be  in- 
stituted agahist  the  State.  On  the  contrary, 
that  body  seems  disposed  to  insist  upon  the 
method  of  determining  the  boundary  line  pro- 
yided  for  in  the  Treaty. 

Qen.  Laws,  Tex.,  Called  Session.  1882. p.  6. 

The  state  statute  of  April  4th,  1887,  does  not 
yest  in  the  executiye  tne  extraordinary  law 
making  power  of  waiying  the  exemption  of 
the  State. 

Gen.  Laws,  Tex.  1887,  p.  188. 

In  cases  in  which  a  State  shall  be  a  party,  in 
which  this  court  has  original  jurisdiction,  the 
adoption  of  the  Constitution  gave  the  consent 
of  the  states  to  be  sued. 

Rhode  Island  y.  Masaaehusetts,  87  U.  S.  12 
Pet  667  (9: 1288). 

In  this  case,  however,  this  provision  of  the 
Constitution  is  inapplicable. 

United  States  v.  Ftrreira,  64  U.*  8. 18  How. 
62  (14:  47);  FUnida  v.  Georgia,  68  U.  S.  17 
How.  478  (16:  181). 

The  qu^on  is  such  a  political  question  that 
this  court  cannot  Judicially  determme  it  in  the 
exercise  of  the  jurisdiction  conferred  by  the 
Constitution.  Tnat  a  controversy  respecting 
UiebouDdary  between  two  independent  nations 
is  a  political  and  not  a  Judicial  question  is  well 
•ettled. 

FosUr  y.  Ifeilson.  97  U.  8.  2  Pet.  268  (7:416); 
Cherokee  Nation  r.  Georgia,  80  U.  S.  6  Pet.  1 
@:  26);  United  States  v.  Arredondo,  81  U.  S.  6 
Pet .710  (8: 664);G'arc6i  y.  Lee,  87  U.  S.  12  Pet 
611  (9:  1176). 

The  Treaty  of  1819  between  the  United  States 
and  Spain,  thai  of  1882  between  the  United 
States  and  Mexico,  and  that  of  1888  between 
the  United  States  and  the  Republic  of  Texas, 
remain  intact  and  are  the  contracts  which  de- 
fine and  regulate  the  relations  of  the  contract- 
ingpowers. 

Wiiion  T.  WaU,  78  U.  &  6  WaU.  87  (18: 
729). 

So  also  the  method  or  tribnnal  provided  by 
the  Treaty  for  the  settlement  of  differences 
arising  thereunder  must  be  resorted  to. 

Green  v.  Biddle,  21 U.  8. 8  Wheat  1  (6: 647): 
United  States  v.  Ferreira,  64  U.  S.  18  How.  46 
04:  44). 

But  if  the  coart  shall  be  of  opinion  that  this 
oontroveray,  coming  over  from  a  time  when 
the  two  governments  were  independent,  is  not 
a  political  question  to  be  determined  upon  prin- 
ciples of  law  applicable  to  nations,  but  is  anal- 
ogous to  boundaiy  differences  between  states 
of  the  Union  of  which  the  court  has  original 
jurisdiction,  then  the  Judicial  power  of  the 
United  States,  and  especially  the  oriffinal  Ju- 
risdiction of  this  court  does  not  extend  to  con- 
troversies between  the  United  States  and  an 
individual  State. 

Florida  v.  Georgia,  68  U.  8.  17  How.  478 
(16:  181):  Rhode  Island  v.  Massachusetts,  87 
U.  8. 12  P^t  667  (9:  1288);  Alabama  v.  Geor- 
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gia,  64  U.  8.  28  How.  610a6: 668);  Vtrffinia  r. 
West  Virginia,  78  U.  S.  11  WalL  89  (20:  67). 
The  Constitution  provides  that  the  judicial 
power  shall  extend  to  controversies  to  which 
the  United  States  sliall  be  a  party  to  eontro- 
versies  between  two  or  more  states;  between  a 
State  and  citizens  of  another  State;  and  beiwees 
a  State  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects.  The  Supreme 
Court,  by  the  clause  immediately  foUowioc* 


is  given  original  jurisdiction  only  in  cases  af- 
fecting ambaasadors,  other  pubUc  ministets 
and  consuls,  and  those  in  which  a  State  aball 
be  a  party;  wherever  a  State  is  mentioned  in 
the  clause  declaring  the  extent  of  the  Judicial 
power,  the  opposite  party  to  the  controversy 
is  also  mentioned  and  in  no  instance  does  il 
include  the  United  States.  The  parties  with 
whom  the  separate  states  can  have  l^al  con- 
troversies cognizable  in  the  courts  of  the  United 
States  l^  reason  of  the  parties  thereto,  are  dis- 
tinctly named  and  all  others  are  necessarily  ex- 
cluded. Keeping  in  view  the  11th  amend- 
ment, the  controversies  over  which  the  United 
States  courts  are  given  jurisdiction  are  those 
to  which  the  Unit^  Stales  might  be  a  panr; 
those  to  which  a  State  of  the  Union  might  be 
a  party,  where  the  opposite  party  was  another 
State  of  the  Union. 

2  Curtis.  Hist  Const  444. 

The  clause  establishioe  the  Judicial  power  Is 
arranged  by  subjects  and  parties,  carefully  and 
accurately  grouped,  and  the  cases  in  which  the 
United  States  shall  be  a  party  are  distinctly 
separated  from  those  in  which  a  State  may  bi. 
The  cases  of  which  this  court  has  original  Ju- 
risdiction are  defined  alone  by  reference  lo  the 
parties  and  only  two  classes  of  cases  are  in- 
cluded, namdy:  those  affecting  ambaasadora, 
other  public  ministers  and  consuls,  and  those 
in  which  a  State,  in  cases  over  which  the  ju- 
dicial power  is  by  the  preceding  dauae  ex- 
tended, shall  be  a  party.  In  lul  the  other 
cases  mentioned  the  Jurisdiction  Is  declared  to 
be  appellate.  It  seems  manifest  that  the  Jtidi- 
cial  power  does  not  extend  to  oontroveiaies  be- 
tween the  United  States  and  an  individual 
State,  nor  is  the  Supreme  Court  given  oiigiaal 
jurisdiction  in  such  caiea. 

Although  it  was  proposed  in  the  Conventioa 
to  stretch  the  Judicial  power  to  all  questions 
which  involve  the  national  peace  and  harmony 
and  all  controversies  between  the  United  States 
and  an  individual  State  or  the  United  Sutes 
and  the  citizens  of  an  individual  State  ndthrr 
of  the  propositions  in  the  breadth  proposed, 
were  adopted. 

2  Mad.  Papers,  861;  8  Mad.  Papers,  1866. 

A  more  specific  proposition  to  vest  In  the 
Judiciary  of  the  United  States  authority  to  ex- 
amine into  and  decide  upon  the  claims  of  the 
United  States  and  an  individual  State  to  teoi- 
tory  was  peremptorily  rejected. 

Mr.  Justice  (iampbeU  in  68  U.  8. 17  ^ow. 
621  a5:  194). 

This  court  is  without  original  Jurisdiction  la 
cases  in  which  the  United  States  Is  a  party. 

United  States  v.  Ferreira,  64  U.  a  18  How. 
62  (14:  47);  Florida  v.  Georgie^,  68  U.  &  17 
How.  478(16:  181). 

The  true  rule  on  the  subject  is  thus  stated  by 
Mr.  justice  Curtis  in  hit  dissenting  opinion  m 
the  above  case. 
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That  the  United  States  cannot  be  a  party  to 
a  judicial  controversy  with  a  State  in  any 
coart. 

If  this  position  be  sound  it  necessarily  follows 
Ihat  the  Act  of  Congress  under  which  the  suit 
ii  instituted  is  Toid. 

Marbury  ▼.  Madimm,  6U.  &  1  Cranch,  187 
^:  60);  Be  MeUger,  46  U.  S.  6  How.  176  (13: 

104). 

It  is  flnally  insisted,  as  ground  of  demurrer, 
sad  that  this  court  sitting  as  a  court  of  equity 
has  no  Jurisdiction  to  bear  and  determine  this 
^ODtroveisy  between  complainant  and  defend- 
ant because,  complainant's  cause  of  action  is 
1^  and  not  eqiutable,  and  that  it  is  a  suit  or 
action  to  recover  certain  real  property  claimed 
hy  complainant  and  fully  described  in  the  bill 
of  complainant;  and  if*  complainant  has  any 
right  to  recover  such  right  must  be  asserted,  it 
at  all,  in  a  court  of  law  and  not  in  a  court  of 
«quity  as  herein  attempted. 

Rennett  v.  Butterwarth,  62  U.  8.  11  How. 
<J«9  (18:  859);  Thompetm  v.  Central  Ohio  E.  Go. 
73  U.  8.  6  Wall.  184  (18:  765);  Scott  v.  Neelp, 
140  U.  8.  106  (35:  858). 

The  cause  of  action  as  defined  in  the  Act  and 
and  set  out  in  the  bill  is  legal  and  not  equita- 
ble, and  consequently  the  bill  should  be  dis- 
missed. 

Lewis  V.  Cocks,  90  U.  S.  28  Wall.  466  (28: 
70);  Catiedo  v.  Biaings,  16  Fla.  261;  Lolcer  v. 
MU,  8  Yes.  Jr.  4;  1  Foul  Eq.  Jur.  g  109  et 
seq. 

Metm,  W.  K  H.  MilUr,  AUy-Oen,,  and  Ed- 
car  Allan,  Ami.  Atty-Gen.,  for  United  States, 
u  opposition: 

The  bill  does  not  present  a  political  ques- 
tion. 

The  rations  between  a  State  and  the  Fed- 
eral Union  are  not  analogous  with  international 
relations. 

J(me»  V.  United  States,  187  U.  S.  202-212 
<84:  091-695);  Fosters.  Neilson,  27U.  S.  2  Pet. 
300(7:  488);  Rhode  Island  v.  Massachusetts,  87 
U.  a  12  tPet  727  (9:  1261);  -Sims  v.  Irvine,  8 
U.  a  8  Dall.  425-454  (1:  665-677);  Marlatt  v. 
a».86U.  S.  11  Pet.  2, 18  (9:  609,1616);  J^r/on 
▼.  WiUiams,  16  U.  S.  8  Wheat  629-^^  (4: 
4fi^. 

Article  8  of  the  Constitution  clothed  tbe 
Federal  courts  with  the  power  to  establish  jus- 
tice and  insure  domestic  tranquiUity  between 
all  the  states  of  the  Union. 

The  question  of  Federal  judicial  power  over 
boundary  questions  between  states  has  been  set- 
tled. 

Florida  v.  Oeoraia,  58  U.  8.  17  How.  478 
<15:  181);  Missouri  v.  Iouhi,  48  U*  S  7.  How. 
060  (12:  861);  Alabama  v.  Georgia,  64  U.  8.  28 
How.  505  (16:  556);  Virginia  v.  West  Virginia, 
78  U.  a  11  Wall.  89  (20:  67). 

The  President  in  enforcing  the  laws  must 
determine  over  what  territory  they  are  to  be 
enforced. 

Carr  v.  United  &ates,  98  U.  S.  486  (25:  210); 
Fostery.  NeOson,  27  U.  S.  2  Pet.  806(7:  488); 
Cherokee  Nation  v.  Southern  Kansas  B.  Co. 
lan  U.  a  656  (84:  801). 

The  judicial  power  of  the  United  States  ex- 
tends to  all  cases  in  law  and  equity  arisioir 
UKler  the  C!onstitu^on,  the  laws  of  the  United 
States,  and  treaties  made — and  to  controversies 
to  whidi  the  United  States  shall  be  a  party. 
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Const  U.  S.  art  4,  g  2;  Chisholm  v.  Chor- 
gia,  2  U.  S.  2  DalL  419  (1:440);  Cohens  v.  Vir- 
ginia,  19  U.  S.  6  Wheat.  879  (5:285);  Tennessee 
V.  Datfis,  100  U.  S.  268  (25:650);  Irtfine  v. 
MarshaU,  61  U.  S.  20  How.  564  (15:997);  Mar- 
tin  V.  Hunter,  14  U.  S.  1  Wheat  804  (4:97). 

The  provisions  of  the  Constitution  show  a 
clear  purpose  to  have  national  controversies 
adjudicated  in  the  Federal  courts. 

Federalist,  864,  865;  1  Kent,  Coul  402, 408; 
Martin  v.  Hunter,  14  U.  8.  1  Wheat.  880  (4:- 
108);  Osborn  v.  Bank  of  United  States,  22  U. 
8.  9  Wheat.  882  (6:281);  Nashville  v.  Cooper, 
78  U.  S.  6  Wall.  247  (18:851);  Ames  v.  Kan- 
sas, 111  U.  8.  462  (28:487). 

The  question  involved  in  the  issue  now  un- 
der consideration  was  referred  to  by  the  court 
in  Chisholm  v.  Georgia,  2  U.  S.  2  DalL  419 
(1:440). 

A  State  is  properlv  a  party  only  when  it  is 
on  the  record  as  such  and  it  sues  or  is  sued  in 
its  political  capacity. 

Story,  Const  §  1685;  Fowler  v.  Lindsey,  8 
U.  8.  8  Dall.  411  (1:658);  Ne^o  York  v.  Con- 
necticut,  4  U.  8.  4  Dall.  1,  8.  6  (1:715,717); 
United  States  v.  Peters,  9  U.  8.  5  Cranch,  115, 
139  (3:53,60). 

The  application  of  the  term  "controversy" 
in  the  secnon  referred  to  has  been  defined  as 
particularly  appropriated  to  such  disputes  as 
might  arise  between  the  United  States  and  any 
one  or  more  states  respecting  territorial  or  fis- 
cal  matters 

1  Tucker's  Bl.  Com.  App.  42;  StoTj,  Const 
(4th  ed.)  e$§  1674,  1679;  Stoiy,  Const  pp.  740, 
741,  appendix. 

This  court,  in  construing  the  ConiTtitution  as 
to  the  grants  of  powers  to  the  United  States 
and  the  restrictions  upon  the  states  holds  that 
an  exception  of  any  particular  case  presupposes 
that  those  which  are  not  excepted  are  em- 
braced within  the  grant  or  prohibition,  and 
have  laid  it  down  as  a  general  rule  that  where 
no  exception  is  made  in  terms  none  will  be 
made  by  mere  implication  or  construction. 

Cohens  V.  Virginia,  19  U.  8.  6  Wheat  878 
(5-J384);  Society  Jor  Prop,  Gosp.  v.  New  Ha- 
ven, 21  U.  S.  8  Wheat  489, 490(5:668);  Brown 
V.  Maryland,  26  U.  8.  12  Wheat  488  (6:685). 

The  court  has,  however,  exercised  original 

girisdiction  of  a  suit  brought  by  the  United 
tates  against  a  State,  but  there  was  an  ap^ 
pearance  and  plea  by  the  law  officer  of  the 
State. 

United  States  v.  North  Carolina,  186  U.  S. 
211  (84:886). 

The  breadth  of  Congressional  power  under 
Const.  U.  8.  §  8,  cl.  18,  art  1,  has  freouently 
been  the  object  of  consideration  both  oy  the 
early  writers  and  by  this  court 

United  States  Y.  Fisher,  6  U.  8, 12  Cranch, 
858  (2:804);  1  Hamilton's  Works,  119;  MCul- 
loch  V.  Maryland,  17  U.  8.  4  Wheat  816  (4: 
579);  Parker  v.  Davis/79  U.  8.  12  Wall.  457 
(20:287);  Norwich  d  W.  R.  Co.  v.  Johnson, 
82  U.  8.  15  Wall.  196  (21:  178) 

Every  vested  power  is  a  sovereign  power, 
and  includes  the  right  to  employ  means  fairly 
applicable  to  the  end  souirht. 

2  Story,  Const  142, 148;  Hepburn  v,  Gris- 
wold,  75  U.  8.  8  Wall  616  (19:528);  Parker  v. 
Davis.  79  U.  8.  12  WalL  581-585  (20:805-807); 
4  BUiott's  Deb.  pp.  220-226. 
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The  Judiciary  should  presume,  until  the  odd- 
trary  is  clearly  sbowD,  that  there  has  heeo  no 
transgressioo  of  power  by  Congress. 

Ptirker  T.  Davis,  79  U.  8.  12  Wall.  681  (20: 
805):  Com.  v.  Smith,  4  Binn.  128:  Fletcher  v. 
Peck,  10  U.  8.  6  Cranch,  87(8:162). 

This  court  may  adopt  its  own  mode  of  pro- 
ceeding. 

Florida  v.  Qeorgia,  58  U.  8.  17  How.  498 
(15:189);  Rhode  Island  v.  MaseachtisetU,  88  U. 
S.  18  Pet.  28.  24  (10:41),  89  U.  8.  14  Pet.  210 
(10:428). 

In  the  absence  of  any  legislation  of  Congress 
itself,  as  to  the  process  and  mode  of  procedure 
where  the  Supreme  Court  has  original  Juris- 
diction, the  court  itself  may  prescribe  them. 

JSew  Jersey  v.  New  York,  80  U.  8.  5  Pet.  284 
(8:127);  Kentucky  v.  Dennison,  65  U.  8.  24 
How.  66  (16:71'n. 

This  court  will  not  assume  that  Congress 
deliberately  directed  an  illegal  proceeding'. 

United  States  y.  Dalles  Military  Road  Co. 
140  U.  8.  681,  632  (35:570,571);  Bretoer  v. 
Blougher,d9TJ.  8.  14  Pet  197  (10:417). 

The  intention  of  the  Legislature  is  to  be  re- 
sorted to  in  order  to  find  the  meaning  of  the 
words  used  in  a  law. 

United  States  ▼.  Freeman,  44  U.  8.  8  How. 
566(11:728). 

Where  a  statute  is  capable  of  two  construc- 
tions that  one  is  to  be  adopted  which  avoids  a 
constitutional  objection. 

Alabama  d  O.B.C0.  v.  Jones,  5  Nat.  Bankr. 
Beg.  97. 

Mr.  Juetiee  Harl&n  deliveied  the  opinion 
of  the  court: 

This  suit  was  brought  by  original  bill  in  this 
court  pursuant  to  the  Act  of  May  2d,  1890, 
proyiding  a  temporary  goyemment  for  the  Ter- 
ritory of  Oklahoma.  The  26th  section  recites 
the  existence  of  a  controyersy  between  tne 
United  8tate8  and  the  State  of  Texas  as  to  the 
ownership  of  what  is  designated  on  the  map  of 
Texas  as  Greer  CouDty,  and  provides  that  the 
Act  shall  not  be  construed  to  apply  to  that 
county  until  the  title  to  the  same  has  been  ad- 
judicated and  determined  to  be  in  the  United 
States.  In  order  that  there  might  be  a  speedy 
and  final  Judicial  determination  of  this  contro- 
yersy the  Attomey-Gteneral  of  the  United  States 
was  authorized  and  directed  to  commence  and 
prosecute  on  behsif  of  the  United  States  a 
proper  suit  in  equity  in  this  court  against  the 
State  of  Texas,  setting  forth  the  title  of  the 
United  States  to  the  country  lying  between  the 
North  and  South  Forks  of  the  Bed  Biver, 
where  the  Indian  Territory  and  the  State  of 
Texas  adjoin,  east  of  the  one  hundredth  de- 
nee  of  longitude,  and  claimed  by  the  State  of 
Texas  as  within  iU  boundary.  26  Stat  81,  92, 
chap.  182,  §  26. 

The  State  of  Texas  appeared  and  filed  a  de- 
murrer and,  also,  an  answer  denying  the  ma- 
terial allegations  of  the  bill  The  case  is  now 
before  the  court  only  upon  the  demurrer,  the 
principal  grounds  of  which  are:  That  the 
question  presented  is  political  in  its  nature  and 
character,  and  not  susceptible  of  Judicial  de- 
termination by  this  court  in  the  exercise  of  its 
Jurisdiction  as  conferred  by  the  Constitution 
mad  laws  of  the  United  States;  that  it  is  not 
competent  for  the  general  goyemment  to  bring 

€8S 


suit  against  a  State  of  the  Union  in  one  of  its 
own  courts,  especially  when  the  right  to  he 
maintained  is  mutually  asserted  by  the  United  . 
States  and  the  State,  namely,  the  ownership  oC  ' 
certain  designated  territorj^;  and  that  the  plain- 
tiffs cause  of  action,  being  a  suit  to  reooyer 
real  property,  is  legal  and  not  equitable,  and, 
consequently,  so  much  of  the  Act  of  May  dd, 
1890,  as  authorizes  and  directs  the  prosecution 
of  a  suit  in  equity  to  determine  the  rights  of 
the  United  States  to  the  territory  in  question  m 
unconstitutional  and  void. 

The  necessity  of  the  present  suit  as  a  meas- 
ure of  peace  between  the  general  goyemment 
and  the  State  of  Texas,  and  the  nature  and  in»- 
portance  of  the  questions  raised  by  the  demur- 
rer, will  appear  from  a  statement  of  the  prioci- 
fApsX  facts  disclosed  by  the  bill  and  amended 
bill. 

By  a  Treaty  between  the  United  States  and 
Sptun,  made  Febraary  22d.  1819,  and  ratified 
February  19th,  1821,  it  was  provided: 

"Art  8.  The  boundary  line  between  the 
two  countries,  west  of  the  Mississippi,  shall 
begin  on  the  Ghilf  of  Mexico,  at  the  mouth  of 
the  river  Sabine,  in  the  sea,  continuing  north, 
along  the  westem  bank  of  that  river,  to  the 
thirty-second  degree  of  latitude;  thence,  by  a 
line  due  north,  to  the  degree  of  latitude  wliefe 
it  strikes  the  Bio  Bo^  of  Natchitoches  or  Bed 
Biver;  then  following  the  course  of  the  Bio 
Boxo,  westward,  to  the  d^ree  of  longiUide 
100  west  from  London  and  %  from  Washing- 
ton; then,  crossing  the  said  Bed  Biver,  sm  [^ 
running  thence,  by  a  line  due  north,  to  the 
river  Ajkansas;  thence,  following  the  ooorse 
of  the  southern  bank  of  the  Arkansas,  to  its 
source,  in  latitude  42  North;  and  tbenoe,  by 
that  parallel  of  latitude,  to  the  South  Sea.  The 
whole  being  as  laid  down  in  Melish's  map  of 
the  United  States,  published  at  Philadelphia, 
improved  to  the  1st  of  January,  1818.  Bint,  if 
the  source  of  the  Arkansas  Biver  shall  be  f oond 
to  fall  north  or  south  of  latitude  42,  then  the 
line  shall  be  mn  from  the  said  source  due  aoiith 
or  north,  as  the  case  mav  be,  tlD  it  meets  the 
said  parallel  of  latitude  42,  uid  thence,  along 
the  said  parallel,  to  the  South  Sea.  AB  the  is- 
lands in  the  Sabine,  and  the  said  Bed  and  Ark- 
ansas rivers,  throughout  the  course  thus  de- 
scribed, to  belong  to  the  United  States;  but 
the  use  of  the  waters,  and  navigation  of  the 
Sabine  to  the  sea,  and  of  the  said  rivers  Boxo 
and  Arkansas,  throughout  the  extent  of  the 
said  boundary,  on  their  respective  banks,  shall 
be  common  to  the  respective  inhabitants  of 
both  nations. 

"The  two  high  contracting  parlies  agree  to 
cede  and  renounce  all  their  rights,  daims,  and 
pretensions  to  the  territories  described  by  the 
said  line;  that  is  to  say:  the  United  States  hoe- 
by  cede  to  his  Catholic  Majesty,  and  renoaoce 
forever,  all  their  rights,  claims,  and  pietea- 
sions  to  the  territories  lying  west  and  south  of 
the  above  described  line;  and  in  like  manner, 
his  Catholic  Malesty  cedes  to  the  said  United 
States,  all  his  rights,  daims,  and  pretensioos. 
to  any  territories  east  and  north  of  the  said 
line;  and  for  himsdf,  his  heirs,  snd  soocesBocs, 
renounces  all  daim  to  the  said  territories  for- 
ever.''   8  Stat  at  L.  262,  254.  256,  art  & 

For  the  purpose  of  fixing  the  line  with  pre- 
cision, and  of  placing  land  marks  to  designste 
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tbe  limits  of  both  nations,  it  was  stipulated 
tliat  each  appoint  a  commissioner  and  a  sur- 
itjar,  who  should  meet,  before  the  end  of  one 
Tear  from  the  ratification  of  the  Treaty,  at 
Natchitoches,  on  the  Bed  River,  and  run  and 
mark  the  line  "from  tbe  mouth  of  the  Sabine 
to  the  Bed  Rirer,  and  from  the  Bed  River  to 
tbe  river  Arkansas,  and  to  ascertain  the  lati- 
93]  tilde  of  the  source  of  the  river  Arkansas,  in 
conformity  to  what  is  above  a^^reed  upon  and 
stipulated,  and  the  line  of  latitude  42,  to  the 
Soath  Sea;"  making  out  plans  and  keeping 
journals  of  their  proceedings,  and  the  result  to 
be  considered  as  part  of  the  Treaty,  having  the 
same  force  as  if  it  had  been  inserted  therein. 
S  Stat  at  Li  256,  art  4. 

At  the  date  of  the  ratification  of  this  Treaty, 
tbe  country  now  constituting  Texas  belonged 
to  Mexico,  part  of  the  monarchy  of  Spain. 
Subsequently,  in  1824,  Mexico  became  a  sepa- 
rate, independent  power,  whereby  the  bound- 
ary line  designatea  in  the  Treaty  of  1819  be- 
came the  line  between  the  United  States  and 
Mexico. 

On  the  12th  of  January,  1828,  a  Treaty  be- 
tween the  United  States  aiid  Mexico  was  con- 
daded,  and,  subsequently,  April  5tb,  1882, 
was  ratified,  whereby,  as  between  those  govern- 
ments, tbe  validity  of  the  limits  defined  by  the 
Treaty  of  1819  was  confirmed.  8  Stat,  at  L. 872. 

By  a  Treaty  concluded  April  25tb.  1888,  be- 
tween the  United  States  and  the  Bepublic  of 
T^XBS,  which  was  ratified  and  proclaimed  Oc- 
tober 12th  and  18th,  1838,  it  was  declared  that 
the  TreaQr  of  limits  made  and  concluded  in 
1828  between  the  United  States  and  Mexico  "is 
bbding  upon  the  Bepublic  of  Texas."  And 
in  order  to  prevent  future  disputes  and  colli- 
iioos  in  regard  to  the  boundary  between  the 
countries,  as  designated  by  the  Treaty  of  1828, 
it  was  stipulated: 

"Art  1.  Each  of  the  contracting  parties 
than  appoint  a  commissioner  and  surveyor, 
who  shall  meet  before  the  termination  of  twelve 
months  from  the  exchange  of  the  ratification 
of  this  convention,  at  New  Orleans,  and  pro- 
ceed to  mn  and  mark  that  portion  of  the  said 
boundary  which  extends  from  the  mouth  of 
tbe  Sabine,  where  that  river  enters  the  Gulf  of 
Mexico,  to  the  Bed  Biver.  They  shall  make 
out  plana  and  keep  Journals  of  their  proceed- 
iQ|^  and  the  result  agreed  upon  by  them  shall 
be  considered  as  part  of  this  convention,  and 
•hall  have  the  same  force  as  if  it  were  inserted 
tberein 

'*Art  S.'  And  it  is  agreed  that  until  this  line 
b  marked  out,  as  is  provided  for  in  tbe  fore- 
3^.  Sfuog  article,  each  of  the  contracting  parties 
^  shall  continue  to  exercise  jurisdiction  in  all 
territory  over  which  its  jurisdiction  has  hitherto 
been  exercised,  and  that  the  remaining  portion 
of  tbe  said  boundary  line  shall  be  run  and 
ma^ed  at  such  time  hereafter  as  may  suit  the 
<^n?enience  of  both  the  contracting  parties, 
Qotil  which  time  each  of  the  said  parties  shall 
^zerdse  without  the  interference  of  the  other, 
within  the  territory  of  which  the  boundaiy 
sbaU  not  have  been  so  marked  and  run.  Juris- 
diction to  the  same  extent  to  which  it  has  been 
heretofore  usually  exercised."  8  Stat  at  L. 
611. 

The  Treaty  of  1888  had  not  been  executed 
<ni  the  1st  day  of  March,  1845,  when  Congress, 
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by  Joint  resolution,  consented  that  "the  terri- 
tory properly  included  within,  and  rightfully 
belonging  to  the  Bepublic  of  Texas,  may  l>e 
erected  into  a  new  btate"  upon  certain  con- 
ditions. 5  Stat,  at  L.  797.  Those  conditions 
having  been  accepted,  Texas  by  a  joint  resolu- 
tion of  Congress  passed  December  29th,  1845 
was  admitted  into  the  Union  on  an  equal  foot- 
ing with  the  original  states  in  all  respects 
whatever.    9  Stat  at  L.  108. 

By  an  Act  of  Congress,  approved  September 
9tb,  1850,  certain  propositions  were  made  on 
behalf  of  the  United  States  to  the  State  of 
Texas,  to  become  obligatory  upon  the  parties 
when  accepted  by  Texas,  if  such  acceptance 
was  given  on  or  before  December  Ist,  1850. 
One  of  those  propositions  was  that  Texas 
would  agree  that  its  boundary  on  the  north 
should  commence  at  the  point  at  which  the 
meridian  of  one  hundred  degrees  west  from 
Greenwich  is  intersected  by  the  parallel  of 
thirty-six  degrees  thirty  minutes  north  latitude, 
and  run  from  that  point  due  west  to  the  meri- 
dian of  one  hundred  and  three  degrees  west 
from  Greenwich,  thence  due  south  to  the 
thirty-second  degree  of  north  latitude,  thence 
on  the  parallel  of  thirty-two  degrees  of  north 
latitude  to  the  Bio  Bravo  del  Norte,  and  thence 
with  the  channel  of  said  river  to  tbe. Gulf  of 
Mexico;  another,  that  Texas  cede  to  the  United 
States  all  her  claim  to  territory  exterior  to  tbe 
above  limits  and  boundaries.  In  considera- 
tion of  said  establishment  of  boundaries,  cession 
of  claim  to  territory,  and  relinquishment  of 
claims,  the  United  States  agreed  to  pay  to 
Texas  the  sum  of  ten  millions  of  dollars  in  a 
stock  bearing  five  per  cent  interest,  and  re« 
deemable  at  the  end  of  fourteen  years,  the  in- 
terest payable  half-yearly  at  the  Treasury  of 
the  United  SUtes.    9  Stat,  at  L.  446,  chap.  49. 

By  an  Act  of  Assembly  approved  November 
25th,  1850,  the  above  propootions  were  accept- 
ed by  Texas,  and  it  agreed  to  be  bound  by 
them  according  to  their  true  import  ^ 

During  tbe  whole  period  of  vnailj  forty 
years  succeeding  the  Treaty  of  1810  no  action, 
except  as  above  indicated,  was  taken  to  settle 
the  Doundary  line  in  question.  But,  in  the 
year  1859,  a  joint  commission  on  the  part  of 
the  United  States  and  Texas  commenced  the 
work  of  running  that  line,  but  separated  with- 
out reaching  any  conclusion.  Nevertheless,  in 
1860,  the  commissioner  upon  the  part  of  the 
United  States  completed  the  work,  without  the 
co-operation  of  the  commissioner  of  Texas,  and 
reported  the  result  to  the  General  Land  Office 
in  1861.  According  to  the  determination  of 
the  Commissioner  on  the  part  of  the  United 
States,  and  under  certain  surveys  made  from 
1857  to  1859,  pursuant  to  a  contract  t)etween 
two  persons  named  Jones  and  Brown  and  the 
Commissioner  of  Indian  Affairs,  the  true  divid- 
ing and  boundary  line  between  the  United 
States  and  the  United  Mexican  States  began 
where  the  one  hundredth  meridian  touched 
the  main  Bed  Biver  aforesaid,  running  thence 
along  the  line  or  course  of  what  is  now  known 
as  the  South  Fork  of  the  Bed  Biver  or  river  of 
the  Treaty  of  1819. 

After  the  commissioners  of  the  United  States 
and  Texas  had  failed  to  reach  an  agreement, 
the  Legislature  of  Texas,  hy  an  Act  approved 
February  8th,  1860,  declared,  "that  all  tbe 
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territory  coDtaiDed  in  the  following  limits,  to 
wit:  BemDDing  at  the  confluence  of  Ked 
River  and  Prairie  Dog  River,  thence  running 
up  Red  River,  passing  the  mouth  of  South 
Fork  and  following  main  or  North  Red  River 
to  its  intersection  with  the  twenty-third  degree 
of  west  longitude;  thence  due  north  across  Salt 
Fork  and  rrairie  Dog  River,  and  thence  fol- 
lowing that  river  to  the  place  of  beginning;  be, 
and  the  same  is  hereby,  created  into  a  county 
to  be  known  by  the  name  and  sl^le  of  the 
county  of  Greer."  And  by  acts  of  its  officers, 
proceedinj^  under  its  statutes,  Texas  assumed 
and  exercised  control  and  jurisdiction  of  the 
territory  constituting  what  is  called  the  county 
of  Greer. 

Notwithstanding  those  assertions  of  control 
and  jurisdiction,  Texas,  by  an  Act  approved 
Hay  2d,  1882,  made  provision  for  running  and 
marking  the  line  in  question.  That  Act  pro- 
vided for  the  appointment  by  the  governor  of 
a  suitable  person  or  persons,  who,  in  ooniunc- 
tion  with  such  person  or  persons  as  might  be 
appointed  by  or  on  behalf  of  the  United  States 
for  the  same  purpose,  should  run  and  mark  the 
boundarv  line  between  the  territories  of  the 
United  States  and  the  State  of  Texas,  in  order 
that  '*the  Question  may  be  definitely  settled  as 
to  the  true  location  of  the  one  hundredth  degree 
of  longitude  west  from  London,  and  whether 
the  North  Fork  of  Red  River,  or  the  Prairie 
Do^  Fork  of  suid  river,  is  the  true  Red  River 
designated  in  the  Treaty  between  the  United 
States  and  Spain,  made  February  22,  1819." 

By  an  Act  of  Congress,  approved  January 
81st,  1885,  provision  was  made  for  the  appoint- 
ment of  a  commission  by  the  President  to  act 
with  the  commission  to  be  appointed  by  the 
State  of  Texas  in  ascertaining  and  marking  the 
point  where  the  one  hundredth  meridian  of 
lon^tude  crosses  Red  River,  in  accordance 
with  the  terms  of  the  Treaty  of  1819;  the  per- 
son or  persons  so  appointed  to  make  report  of 
his  or  their  action  m  the  premises  to  the  Secre- 
tary of  the  Interior,  who  should  transmit  the 
same  to  Congress  at  its  next  session  after  the 
report  was  made.    23  Stat,  at  L.  296. 

Under  the  last  mentioned  acts  a  joint  com- 
mission was  organized,  and  it  assembled  at 
Galveston,  Texas,  on  February  28d,  1886. 
Being  unable  to  agree  as  to  whether  the  stream 
now  known  as  the  North  Fork  of  the  Red 
River,  or  that  now  called  the  South  Fork  or 
]if ain  Red  River,  was  the  river  referred  to  in 
the  Treaty  of  1819,  the  joint  commission  ad- 
journed 9in€  die  with  the  understanding  that 
each  commission  would  make  its  report  to  the 
proper  authorities  and  awidt  instructions. 
The  commissioners  on  the  part  of  Uie  United 
States  reported  that  *'the  Prairie  Dog  Town 
Fork  is  the  true  boundaiy,  and  that  the  monu- 
ment should  be  placed  at  the  intersection  of 
the  one  hundiedth  meridian  with  this  stream^" 
while  the  commission  on  the  part  of  Texas  re- 
ported that  "the  North  Fork  of  Red  River,  as 
now  named  and  delineated  on  the  maps,  is  the 
Rio  Roio'  or  Red  River  delineated  on  Melisb's 
maps,  described  in  the  Treatv  of  February  22. 
1819,  and  is  the  boundary  line  of  said  Treaty 
to  the  point  where  the  one  hundredth  degree 
of  west  longitude  crosses  the  same." 

The  United  States  claims  to  have  jurisdic- 
tion over  all  the  territory  acquired  by  the 


Treaty  of  1819,  containing  1,511.576.17 
between  what  has  been  designated  as  the 
Prairie  Dog  Town  Fork,  or  Main  Bed  River, 
and  t^e  North  Fork  of  Red  River,  beio^  the 
extreme  portion  of  the  Indian  Territory  lyiog^ 
west  of  the  North  Fork  of  the  Red  River,  and 
east  of  the  one  hundredth  meridian  of  west 
longitude  from  Greenwich;  and  tliat  its  right 
to  said  territory,  so  far  from  having  been  re- 
linquished, has  been  continuously  aaeerted 
from  the  ratification  of  the  Treaty  of  1819  t» 
the  present  time. 

The  bin  alleges  that  the  State  of  Texas,  with- 
out right,  claims,  has  taken  possessioD  of,  and 
endeavors  to  extend  its  laws  and  jurisdkstioo 
over,  the  disputed  territory,  in  violation  of  the 
treaty  rights  of  the  United  States;  that,  during 
the  year  1887  it  gave  public  notice  of  its  par- 
pose  to  survey  and  place  upon  the  market  for 
sale,  and  otherwise  dispose  of  tliat  territory; 
and  that,  in  consequence  of  its  proceeding  to 
eject  bona  fide  settlers  from  ceriain  portioos 
thereof,  President  Cleveland,  by  proclamatioo 
issued  December  80th,  1887,  warned  all  per- 
sons, whether  claiming  to  act  as  officers  of  the 
county  of  Greer,  or  otherwise,  against  seDiog 
or  disposing  of,  or  attempting  to  sell  or  dispose 
of  any  of  said  lands,  or  from  exercising  or  at* 
tempting  to  exercise  any  authority  over  them, 
and  "apdnst  purchasing  any  part  of  said  ter- 
ritory from  any  person  or  persons  whatever.* 
25  Stat,  at  L.  1488. 

The  relief  asked  is  a  decree  determininr  the 
true  line  between  the  United  States  and  tlie 
State  of  Texas,  and  whether  the  land  consti- 
tuting what  is  called  *  'Greer  Countv."  is  within 
the  boundary  and  jurisdiction  oi  the  United 
States  or  of  the  State  of  Texas.  The  govern- 
ment prays  that  its  rights,  as  asserted  in  the 
bill,  be  established,  and  that  it  have  such  other 
relief  as  the  nature  of  the  case  may  require. 

In  support  of  the  contention  that  the  aacer^ 
tainment  of  the  boundary  between  a  Territory 
of  the  United  States  and  one  of  the  states  of 
the  Union  is  political  in  its  nature  and  char- 
acter, and  not  susceptible  of  judicial  determi- 
nation, the  defendant  cites  FmUty.  Sftls^n, 
27  U.  8.  2  Pet  258,  807. 809  [7:  415. 488,  434]; 
Cherokee  Nation  v.  Georgia,  80  U.  S.  5  PH.  1, 
21  [8:  25,  82];  United  SUitee^.  Arredondo,  31 
U.  S.  6  Pet.  691.  711  [8:  547. 554];  and  Gama 
V.  Lee,  87  U.  8. 12  Pet  511,  517  [9:  1176.  Ul^]. 

In  Foiter  v.  Neileon,  which  was  an  actk>a 
to  recover  certain  lands  in  Louisiana,  the  coo- 
trolling  question  was  as  to  whom  the  country 
between  the  Iberville  and  the  Perdido  right- 
fully belonged  at  the  time  the  title  of  the  plain- 
tiff in  that  case  was  acquired.  The  United 
States,  the  court  said,  had  perseveringly  in- 
sisted thst  by  the  Treaty  of  St  Ildefonso  made 
October  1st,  1800,  Spain  ceded  the  disputed 
territory  as  part  of  Louisiana  to  France,  and 
that  France  by  the  Treaty  of  Paris  of  18  ^ 
ceded  it  to  the  United  States.  Spain  insisrrd 
that  the  cession  to  France  comprehended  only 
the  territory  which  at  that  time  was  denocni- 
nated  Louisiana.  After  examining  variniis 
articles  of  tlie  Treaty  of  St  Ildefonso,  Cittff 
Juetiee  Marshall,  speaking  for  the  court,  said: 
"In  a  controversy  between  two  nations  con- 
cerning national  boundary,  it  is  scarcely  pos- 
sible tbat  the  courts  of  eitiier  should  refuse  lo 
abide  by  the  measures  adopted  bv  its  own 
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goTernment.  There  being  no  common  trib- 
UDsl  to  decide  between  them,  each  determines 
tor  itself  on  its  own  rights,  and  if  they  cannot 
adjost  their  differences  peaceably,  the  right  re- 
mains with  the  strongest  The  judiciary  is 
not  that  department  of  the  govemment  to  which 
the  assertion  of  its  interests  against  forei^ 
powers  is  confided;  and  its  duty  commonly  is 
to  decide  upon  individual  rights,  according  to 
those  principles  which  the  political  depart- 
ments of  the  nation  have  established.  If  the 
course  of  the  nation  has  been  a  plain  one,  its 
coorts  would  hesitate  to  pronounce  it  erron- 
eous." Again:  **After  these  acts  of  sovereign 
power  over  the  territory  in  dispute,  assertioR 
the  American  construction  of  the  Treaty  by 
which  the  government  claims  it,  to  maintain 
the  opposite  construction  in  its  own  courts 
would  certainlv  be  an  anomaly  in  the  history 
and  practice  of  nations.  If  those  departments 
wbidi  are  entrusted  with  the  foreign  inter- 
eoorse  of  the  nation,  which  assert  and  main- 

99]  tain  its  interests  against  foreign  powers,  have 
unequivocally  asserted  its  rights  of  dominion 
overs  oountTf  of  which  it  is  In  possession,  and 
which  it  claims  under  a  Treaty;  if  the  Legisla- 
ture has  acted  on  the  construction  thus  as- 
serted, it  is  not  in  its  own  courts  that  this  con- 
struction is  to  be  denied.  A  question  like  this 
respecting  the  boundaries  of  nations,  is,  as  has 
beoi  trmj  said*  more  a  political  than  a  legal 
question:  and,  in  its  discussion,  the  courts  of 
every  country  must  respect  the  pronounced 
will  of  the  Legislature." 

In  United  JSSua  v.  Amdondo,  the  court,  re- 
ferring to  Foster  v.  NeiUon^  said :  '  'This  court 
did  not  deem  the  settlement  of  boundaries  a 
Judicial  but  a  political  question— that  it  was 
not  its  duty  to  lead,  but  to  follow  the  action 
of  the  other  departments  of  the  government." 
The  same  principles  were  recognized  in  Chero- 
kee Nation  v.  Georgia  and  Qarcia  v.  Lee, 

These  authorities  do  not  control  the  present 
esse.  They  relate  to  question  of  boundary  be- 
tween independent  nations,  and  have  no  appli- 
cation to  a  question  of  that  character  arising 
between  the  general  government  and  one  of 
the  states  composing  the  Union,  or  between 
two  states  of  the  Union.  By  the  Articles  of 
Confederation,  Congress  was  made  "the  last 
resort  on  appeal  in  aU  disputes  and  differences" 
then  subosting  or  which  thereafter  might  arise 
''between  two  or  more  states  concerning 
bonndaiy,  jurisdiction,  or  any  other  cause 
whatever;"  the  authority  so  conferred  to  be 
exercised  by  a  special  tribunal  to  be  onraniz^ 
in  the  mode  prescribed  in  those  Articles,  and 
its  judgment  to  be  final  and  conclusive.  Art. 
9.  At  the  time  of  the  adoption  of  the  Consti- 
tution there  existed,  as  this  court  said  in  Rhode 
Idand  v.  MoMeaehueette,  87  U.  S.  12  Pet  667, 
W,  724  [9: 1238,  1260],  controversies  between 
eleven  states,  in  respect  to  boundaries,  which 
hid  continued  from  the  first  settlement  of  the 
colonies.  The  necessity  for  the  creation  of 
some  tribunal  for  the  settlement  of  these  and 
hke  controversies  that  might  arise,  under  the 
sew  government  to  be  formed,  must,  there- 
fore, have  been  perceived  by  the  framers  of 
the  Constitution,   and,  consequently,  among 

*"!  the  controversies  to  which  the  judicial  power 
of  the  United  States  was  extended  by  the  Con- 
■titotion,  we  find  those  between  two  or  more 
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states.  And  that  %  controversy  between  two 
or  more  states,  in  respect  to  boundary,  is  one 
to  which,  under  the  Constitution,  such  judicial 
power  extends,  is  no  longer  an  open  question 
in  this  court.  The  cases  of  JShoide  Island  v. 
MaeeachueetU,  87  U.  S.  12  Pet  657  [9: 12881; 
New  Jersey  v.  New  York,  80  U.  8.  6  Pet.  284, 
290  [8: 127,  129]:  Miseouri  v.  Iowa,  48  U.  8.  T 
How.  660  [12:  861];  Florida  v.  Georgia,  58  U. 
8. 17  How.  478  [15: 181];  Alabama  v.  Georgia, 
64  U.  8.  28  How.  505  [16:  5561;  Virginia  v. 
West  Virginia,  78  U.  8.  11  Wall.  89,  55  [20: 
67,  71];  Misaouri  v.  Kentueky,  78  U.  8.  11 
WalL  895120: 1161;  Indiana  v.  Kentucky,  18$ 
U.  8.  479  [84:  8291,  and  Nebraska  v.  Iowa,  143 
U.  8.  859  [86: 186j,^were  all  original  suits,  in 
this  court,  for  the  judicial  determination  of 
disputed  boundary  lines  between  states.  la 
New  Jersey  v.  New  York,  80  U.  8.  5  Pet.  284. 
290  [8: 127, 129],  Chi^  Justice  Marshall  saidr 
^'It  has  then  been  settled  by  our  predecessors,, 
on  great  deliberation,  that  this  court  may  ex- 
ercise its  original  jurisdiction  in  suits  against  a 
8tate,  under  the  authority  conferred  by  the- 
Constitution  and  existing  acts  of  Congress.  "^ 
And  in  Virginia  v.  West  Virginia  it  was  said 
by  Mr,  Justice  Miller  to  be  the  established  doc- 
trine of  this  court  "that  it  has  jurisdiction  of 
auestions  of  boundarv  between  two  states  of 
lis  Union,  and  that  this  jurisdiction  is  not  de- 
feated, because  in  deciding  that  question  it  be- 
comes necessary  to  examine  into  and  const  rue- 
compacts  or  agreements  between  those  :tftate8. 
or  because  the  decree  which  the  court  mar 
render,  affects  the  territorial  limits  of  the  politi- 
cal jurisdiction  and  sovereignty  of  the  states* 
which  are  parties  to  the  proceeding.*^  8o,  in 
Wisconsin  v.  Peliean  Ins.  Co.,  127  U.  8.  265,. 
287,  288  [82:  289,  2421:  "By  the  Constitution, 
therefore,  this  court  nas  onginal  jurisdiction 
of  suits  brought  by  a  8tate  against  citizens  of 
another  8tate,  as  well  as  of  controversies  be- 
tween two  states.  .  .  .  As  to 'controversies- 
between  two  or  more  states.'  The  most  nu- 
merous class  of  which  this  court  has  enter- 
tained jurisdiction  is  that  of  controversies  be- 
tween two  states  as  to  the  boundaries  of  their 
territory,  such  as  were  determined  before  the 
Revolution  by  the  King  in  Council,  and  under 
the  Articles  of  Confederation  (while  there  was 
no  national  judidarv)  by  committees  or  com- 
missioners appointed  by  Congress." 

In  view  of  these  cases,  it  cannot,  vrith  pro- 
priety, be  said  that  a  question  of  boundary  be- 
tween a  Territory  of  the  United  States  and  one 
of  the  states  of  the  Union  is  of  a  political  nat- 
ure, and  not  susceptible  of  judicial  determina- 
tion by  a  court  having  jurisdiction  of  sucb  a 
controversy.  The  important  question  there- 
fore, is,  whether  this  court  can,  under  the 
Constitution,  take  cognizance  of  an  orisinnl 
suit  brought  by  the  United  States  against  a 
State  to  determine  the  boundary  between  one 
of  the  territories  snd  such  State.  Texas  insists 
that  no  such  jurisdiction  has  been  conferred 
upon  this  court,  and  that  tbe  only  "mode  in 
which  the  present  dispute  can  be  peaceably 
settled  is  by  agreement,  in  some  form,  be- 
tween the  Unit^  States  and  that  State.  Of 
course,  if  no  such  agreement  can  be  reached— 
and  it  seems  that  one  is  not  probnl)lp— and  if 
neither  party  will  surrender  its  clmm  of  au- 
thority and  jurisdiction  over  tbe  dis:>uted  ter- 
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ritory,  the  result,  accordiDg  to  the  defendant's 
theory  of  the  Constitution,  must  be  that  the 
United  States,  in  order  to  effect  a  settlement 
of  this  vexed  question  of  boundary,  must  brin^ 
its  suit  in  one  of  the  courts  of  Texas — that 
State  consenting  that  its  courts  may  be  opened 
for  tbe  assertion  of  claims  against  it  by  the 
United  States— or  that,  in  the  end  there  must 
be  a  trisJ  of  physical  strength  between  the 
ffoyemment  of  the  Union  and  Texas.  The 
nrst  alternative  is  unwarranted  both  by  the 
letter  and  spirit  of  the  Constitution.  Mr,  Jus- 
tice Story  has  well  said:  *' It  scarcely  seems 
possible  to  raise  a  reasonable  doubt  as  to  the 
propriety  of  giving  to  the  national  courts  ju- 
risdiction of  cases  in  which  the  United  States 
are  a  party.  It  would  be  a  perfect  novelty  in 
the  history  of  national  jurisprudence,  as  well  as 
of  public  law,  that  a  sovereign  had  no  authority 
to  sue  in  his  own  courts.  Unless  this  power 
were  given  to  the  United  States,  the  enforce- 
ment of  all  their  rights,  powers,  contracts  and 
privileges  in  their  sovereign  capacity  would  be 
at  Uie  mercy  of  the  states.  They  must  be  en- 
forced, if  at  all,  in  the  state  tribunals.*'  Story, 
Const  §  1674.  The  second  alternative,  above 
mentioned,  has  no  place  in  our  constitutional 
[642]  system,  and  cannot  be  contemplated  by  any 
patriot  excei)t  with  feelines  of  deep  concern. 

The  cases  in  this  court  show  that  the  f  ramers 
of  the  Constitution  did  provide,  by  that  in- 
strument, for  the  judicial  determination  of  all 
cases  in  law  and  equity  between  two  or  more 
atates,  indudinf  those  involving  questions  of 
boundary.  I  Did  they  omit  to  provide  for  the 
judicial  determination  of  controversies  arising 
between  the  United  States  and  one  or  more  oi 
the  states  of  the  Union  ?  This  question  is  in  ef- 
fect answered  by  United  States  v.  North  Caro- 
Una,  136  U.  8.  311  [84:  8861.  That  was  an 
action  of  debt  brought  in  this  court  by  the 
United  States  against  the  State  of  NorUi  Caro- 
lina, upon  certain  bonds  issued  by  that  State. 
The  State  appeared,  the  case  was  determined 
here  upon  its  merits,and  judgment  was  rendered 
for  the  State.  It  is  true  that  no  question  was 
made  as  to  the  Jurisdiction  of  this  court,  and 
nothing  was  therefore  said  in  the  opinion  upon 
that  subject.  But  it  did  not  escape  the  atten- 
tion of  the  court,  and  the  judgment  would  not 
have  been  rendered  except  upon  the  theory 
that  this  court  has  original  jurisdiction  of  a 
suit  by  the  United  States  against  a  State.  As, 
however,  the  auesUon  of  jurisdiction  is  vital 
in  this  case,  and  is  distinctly  raised,  it  is  proper 
to  consider  it  upon  its  merits. 

The  Constitution  extends  the  judicial  power 
of  the  United  States  "  to  all  cases,  in  law  and 
equity,  arising  under  this  Constitution,  the 
laws  of  the  United  States  and  treaties  made,  or 
which  shall  be  made,  under  their  authority; 
to  all  cases  affecting  ambassadors,  other  pub- 
lic ministers  and  consuls;  to  all  cases  of  ad- 
miralty and  maritime  jurisdiction,  to  contro- 
versies to  which  the  United  States  shall  be 
a  party;  to  controversies  between  two  or  more 
«tates;  between  a  State  and  citizens  of  an- 
other State;  between  citizens  of  different 
states;  between  citizens  of  the  same  State 
•claiming  lands  under  grants  of  different  states, 
and  between  a  State  or  the  citizens  thereof  and 
foreign  states,  citizens  or  subjects.  In  all 
cases,  alfectlng  ambassadors,  or  other  public 
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ministers  and  consuls,  and  those  in  whidi  m 
State  shall  be  party,  the  Supreme  Court  shall 
have  original  jurisdiction.  In  all  the  other 
cases  beK>re  mentioned,  the  Supreme  Coon 
shall  have  appellate  lurisdiction,  both  as  to 
law  and  fact,  with  such  exceptions,  and  under 
such  regulation  as  the  Congress  shall  make.* 
Art.  8,  g  3.  "The  judicial  power  of  tha 
United  States  shall  not  be  construed  to  extend 
to  any  suit  in  law  or  equity,  commenced  or 
prosecuted  against  one  oi  the  United  States  by 
citizens  of  another  State,  or  by  citizens  or 
subjects  of  any  foreign  State."  11th  Amend- 
meat. 

It  is  apparent  upon  the  face  of  these  dauaea 
that  in  one  class  of  cases  the  jurisdictioo  of 
the  courts  of  the  Union  depends  "on  the  diar- 
acter  of  the  cause,  whoever  may  be  the  par- 
ties," and,  in  the  other,  on  the  character  of  the 
parties,  whatever  may  be  the  subject  of  cod- 
troversy.  Cohene  v.  Virginia,  19  U.  8.  • 
Wheat.  264,  878,  898  [5:  257,  284,  288].  Tha 
present  suit  falls  in  each  class,  for  it  is,  plainly, 
one  arising  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  and,  also,  one  in 
which  the  United  States  is  a  party.  It  is, 
therefore,  one  to  which,  by  the  express  words 
of  the  Constitution,  the  judicial  power  of  ibe 
United  States  extends.  That  a  Circuit  Court 
of  the  United  States  has  not  jurisdiction,  un- 
der existing  statutes,  of  a  suit  by  the  United 
States  against  a  State,  is  clear;  for  by  the  Re- 
vised Statutes  it  is  declared — as  was  done  \sj 
the  Judiciary  Act  of  1789 — that  *'the  Supreme 
Court  shall  have  exclusive  jurisdiction  of  aD 
controversies  of  a  dvil  nature,  where  a  Stata 
is  a  party,  except  between  a  State  and  ita  citi- 
zens,  or  between  a  State  and  citizeoa  of  other 
states,  or  aliens,  in  which  latter  cases  it  ahaU 
have  original,  but  not  exclusive  Jurisdictioo. * 
Rev.  Stat  §  687;  Act  of  September  d4th,  1781, 
chap.  20,  ^  18;  1  Stat  at  L.  80.  Sodi  exrio- 
sive  jurisdiction  was  given  to  this  ooort,  be- 
cause it  best  comportra  with  the  dignilj  of  a 
State,  that  a  case  in  which  it  was  %  pu^ 
should  be  determined  in  the  hiitheal,  rather 
than  in  a  subordinate,  judicial  trnxinal  of  the 
nation.  Why  then  mav  not  thia  court  taka 
original  cognizance  of  the  present  suit  involv- 
ing a  question  of  boundary  between  %  TerH 
tory  of  the  United  States  and  a  State  T 

The  words,  in  the  Constitution,  ''in  all  cases 
in  which  a  State  shall  be  party,  the  Su- 
preme Court  shall  have  original  juriadictioo,* 
necessarily  refer  to  all  cases  mentioned  in  tbs 
preceding  clause  in  which  a  State  mmj  ha 
made,  of  right,  a  party  defendant  or  in  wtikSk 
a  State  may,  of  right  be  a  party  plalntiiC.  It 
is  admitted  that  these  woitis  do  not  refer  ta 
suits  brought  against  a  State  by  ita  own  tiA- 
zens  or  by  citizens  of  other  states,  or  by  dtiaens 
or  subjects  of  foreign  states,  even  where  such 
suits  arise  under  the  Constitution,  laws,  and 
treaties  of  the  United  States,  because  the  judi- 
cial power  of  the  United  States  does  not  ex- 
tend to  suits  of  indimduaU  against  states. 
Ham  V.  Louiiiana,  184  U.  S.  1  [88:  848],  and 
authorities  there  cited;  Ncrth  CktroUnn  v.  Tern- 
pU,  184  U.  8.  22,  80  [88:  849,  8R2].  It  is, 
however,  said  that  the  words  last  quoted  refer 
only  to  suits  in  which  a  State  ia  a  party,  and 
in  which,  also,  the  opposite  party  is  aootber 
State  of  the  Union  or  a  foreign  State.    Tblt 
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cannot  be  correct,  for  it  must  be  conceded  tbat 
ft  State  can  bring  an  ori^nal  suit  in  tbia  court 
aednat  a  citizen  of  anotber  State.  Wiseontin 
?.  PtiMin  Int.  Co,  127  U.  8.  266,  287  [82: 
tA,  242].  Besides,  unless  a  State  is  exempt 
ftltogetber  from  suit  by  tbe  United  States,  we 
do  not  perceive  upon  wbat  sound  rule  of  con- 
unidlon  suits  brougbt  by  tbe  United  States  in 
this  court— especially  if  tbey  be  suits  tbe  cor- 
rect decision  of  wbicb  depends  upon  tbe  Con- 
ithntion,  laws,  or  treaties  of  tbe  United  States 
—are  to  be  excluded  from  its  original  jurisdic- 
tion as  defined  in  tbe  Constitution.  Tbat  in- 
ftrament  extends  tbe  Judicial  power  of  tbe 
United  States  "to  cUl  cases,"  in  law  and  equity, 
trisins  under  tbe  Constitution,  laws,  and  trea- 
ties of  tbe  United  States,  and  to  controversies 
in  wbicb  tbe  United  States  shall  be  a  party, 
and  confen  upon  tbis  court  orii^nal  Jurisdic- 
tion 'in  all  cases,"  "in  wbicb  a  State  sball  be 
party  "  tbat  is,  in  all  cases  mentioned  in  tbe 
preceding  clause  in  wbicb  a  State  may,  of 
right,  be  made  a  party  defendant,  as  well  as 
io  all  cases  in  wbicb  a  State  may,  of  rigbt.  in- 
ititute  a  suit  in  a  court  of  the  United  States. 
Tbe  present  case  is  of  the  former  class.  We 
cannot  assume  tbat  tbe  f  ramers  of  the  Const!- 
tntion,  while  extending  the  judicial  power  of 
tbe  United  States  to  controversies  between  two 
or  more  states  of  the  Union,  and  between  a 
State  of  the  Union  and  foreign  states,  intended 
to  exempt  a  State  idtogetber  from  suit  by  the 
leeneral  government  They  could  not  have 
OTerlooked  tbe  possibility  that  controversies, 
capable  of  Judicial  solution,  might  arise  be- 
tween tbe  United  States  and  some  of  tbe  states, 
.,  and  tbat  the  permanence  of  tbe  Union  might 
^  be  endanRierea  if  to  some  tribunal  was  not  en- 
trusted tht^  power  to  determine  them  according 
to  tbe  recognized  principles  of  law.  And  to 
what  tribunal  could  a  trust,  so  momentous,  be 
more  appropriately  committed  than  to  tbat 
whidi  tbe  people  of  the  United  States,  in  or- 
der to  form  a  more  perfect  Union,  establish 
justice,  and  insure  domestic  tranquillity,  have 
constituted  with  authority  to  speak  for  all  tbe 
people  and  all  the  states,  upon  questions  be- 
fore it  to  which  tbe  judicial  power  of  tbe  na- 
tion extends?  It  would  be  difficult  to  suggest 
anj  reason  why  this  court  should  have  juris- 
wion  to  determine  questions  of  boundary 
between  two  or  more  states,  but  not  lurisdic- 
tioB  of  controversies  of  like  character  between 
the  United  States  and  a  SUte. 

Mr,  JutUee  Bradley,  speaking  for  tbe  court 
io  HojM  V.  Louinana,  184  U.  S.  1, 18, 16  [88: 
^7],  referred  to  wbat  bad  been  said  by  cer- 
tain statesmen  at  tbe  time  the  Constitution  was 
under  submission  to  the  people,  and  said: 
"The  letter  is  appealed  to  now,  as  it  was  then, 
tt  a  ground  for  sustaining  a  suit  brought  by 
•n  individual  against  a  State.  .  .  .  The  truth 
is.  that  the  cognizance  of  suits  and  actions  un- 
faiown  to  the  law,  and  forbidden  by  tbe  law, 
^aa  not  contemplated  by  tbe  Constitution 
^ben  establishing  tbe  judicial  power  of  the 
United  States.  Some  things,  undoubtedly, 
were  made  lusticiable  which  were  not  known 
as  such  at  the  common  law;  such,  for  exAm- 
pt^i  as  controversies  between  states  as  to 
boundary  Unea,  and  other  questions  admitting 
of  judicial  solution.  And  yet  the  case  of  Pwnn 
▼•  Baltimore,  1  Yes.  Sr.  444,  shows  tbat  some 

H9  U.  S.  U.S.,  Book  88.  19 


of  these  unusual  subjects  of  litigation  were  not 
unknown  to  tbe  courts  even  in  colonial  times; 
and  several  cases  of  tbe  same  general  character 
arose  under  tbe  Articles  of  Confederation,  and 
were  brougbt  before  tbe  tribunal  provided  for 
tbat  purpose  in  those  articles.  181  U.  S.  app. 
1  [88: 10851.  The  establishment  of  tbis  new 
branch  of  jurisdiction  seemed  to  be  necessary 
from  tbe  extinguishment  of  diplomatic  rela- 
tions between  the  states."  That  case,  and 
others  in  this  court  relating  to  tbe  suability  of 
states,  proceeded  upon  the  broad  ground  tbat 
"it  is  inherent  in  the  nature  of  sovereignty  not 
to  be  amenable  to  the  suit  of  an  individual 
without  its  consent." 

Tbe  question  as  to  the  suability  of  one  gov* 
ernment  by  another  government  rests  upon 
wholly  different  grounds.  Texas  is  not  called 
to  the  bar  of  this  court  at  tbe  suit  of  an  indi- 
vidual, but  at  the  suit  of  the  government  estab- 
lished for  the  common  and  equal  benefit  of 
tbe  people  of  all  the  states.  The  submission 
to  judicial  solution  of  controversies  arising  be- 
tween these  two  governments,  "each  sover- 
eign, with  respect  to  the  objects  committed  to 
it,  and  neither  sovereign  with  respect  to  the 
objects  committed  to  tbe  other"  (M*OuUoeh 
V.  Maryland,  17  U.  8.  4  Whart.  816,  400,  410 
[4:579,  000,  602]),  but  both  subject  lo  tbe  su- 
preme law  of  the  land,  does  no  violence  to  the 
Inherent  nature  of  sovereignty.  The  states  of 
the  Union  have  agreed,  in  tbe  Constitution, 
tbat  the  judicial  power  of  the  United  States 
sball  extend  to  all  cases  arising  under  the  Con- 
stitution, laws,  and  treaties  of  the  United 
States,  without  regard  to  tbe  character  of  the 

garties  (excluding,  of  course,  suits  against  a 
tate  by  its  own  citizens  or  by  citizens  of  other 
states,  or  by  citizens  or  subjects  of  foreign 
states),  and  equally  to  controversies  to  which 
the  United  States  shall  be  a  party,  without  re- 
gard to  tbe  subject  of  such  controversies,  and 
Uiat  tbis  court  may  exercise  original  jurisdic- 
tion in  aU  such  cases,  "in  which  a  State  shall 
be  party,"  without  excluding  those  in  which 
tbe  United  States  may  be  tbe  opposite  party. 
Tbe  exercise,  therefore,  by  this  court,  of  such 
original  jurisdiction  in  a  suit  brought  by  one 
State  against  anotber  todetermine  the  boundary 
line  between  them,  or  in  a  suit  brougbt  by  the 
United  States  against  a  State  to  determine  the 
boundary  between  a  Territoir  of  the  United 
States  and  tbat  State,  so  far  from  infringing, 
in  either  case,  upon  tbe  sovereignty,  is  with 
the  consent  of  the  State  sued.  Such  consent 
was  given  by  Texas  when  admitted  into  the 
Union  upon  an  equal  footing  in  all  respects 
with  tbe  other  states. 

We  are  of  opinion  that  tbis  court  has  juris- 
diction to  determine  the  disputed  question  of 
boundary  between  tbe  United  States  and 
Texas. 

It  is  contended  tbat,  even  if  this  court  has 
lurisdiction,  tbe  dispute  as  to  boundary  must 
be  determined  in  an  action  at  law,  and  tbat 
the  Act  of  Congress  requiring  tbe  histitution  of 
this  suit  in  equity  is  unconsUtutional  and  void 
as,  in  effect,  declaring  that  legal  rights  shall 
he  tried  and  determined  as  if  they  were  equi- 
table rights.  This  is  not  a  new  question  in 
tbis  court.  It  was  suggested  in  argument, 
though  not  decided,  In  FcwUr  y.  Lin&n.  8  U. 
B.  8  Dall.  411,  418  {1:  668,  659].    Jfi*  Ju9iie$ 
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WashiogtOD,  in  that  case,  said:  "I  will  not 
■ay  that  a  State  could  cue  at  law  for  such  an 
incorporeal  right  as  that  of  sovereignty  and 
jurisaiction;  but  even  if  a  court  of  law  would 
not  afford  a  remedy,  I  can  see  no  reason  why 
a  remedy  should  not  be  obtained  in  a  court  of 
equity.  The  State  of  New  York  might,  I 
think,  file  a  bill  asainst  the  State  of  Con- 
necticut, praying  to  Be  quieted  as  to  the  bound- 
aries of  the  disputed  territory;  and  this  court, 
in  order  to  effectuate  justice,  might  appoint 
commissioners  to  ascertain  and  report  those 
boundaries."  But  the  question  arose  directly 
in  Bhode  Island  y.  MamuhusetU,  87  U.  S.  12 
Pet  657,  784  [9:  1288.  1264],  which  was  a 
•uit  in  equity  in  this  court  involving  the  bound- 
ary line  between  two  states.  The  court  said : 
"Ko  court  acts  differently  in  deciding  on 
boundary  between  states,  than  on  lines  between 
separate  tracts  of  land;  if  there  is  uncertainty 
where  the  line  is,  if  there  is  a  confusion  of 
boundaries  by  the  nature  of  interlocking 
grants,  the  obliteration  of  marks,  the  intermix- 
mg  of  possession  under  different  proprietors, 
the  ejects  of  accident,  fraud,  or  time,  or  other 
kindred  causes,  it  is  a  case  appropriate  to 
equity.  An  issue  at  law  is  directed,  a  commia- 
nou  of  boundary  awarded;  or,  if  the  court  are 
satisfied  without  either,  they  decree  what  and 
where  the  boundary  of  a  farm,  a  manor,  prov- 
ince, or  State  is  and  shall  be."  When  that 
case  was  before  the  court,  at  a  subsequent 
term,  CMrf  Jtutiee  Taney,  after  stating  that 
the  case  was  of  peculiar  character,  involving 
a  question  of  boundary  between  two  sovereign 
states,  litigated  in  a  court  of  justice,  and  that 
there  were  no  precedents  as  to  forms  and  modes 
of  proceedings,  said:  "  The  subject  was  how- 
ever fully  considered  at  January  term,  1888, 
when  a  motion  was  made  by  the  defendant  to 
dismiss  this  bill.  Upon  that  occasion  the  court 
determined  to  frame  their  proceedings  accord- 
ing to  those  which  had  been  adopted  in  the 
English  oourta,  in  cases  most  analogous  to 
this,  where  the  iMundariea  of  great  political 
bodies  had  been  brought  into  question.  And, 
acting  upon  this  prinaple,  it  was  then  decided 
that  the  rules  and  practice  of  the  Court  of 
Chancery  should  govern  in  conducting  this 
suit  to  a  final  issue.  The  reasoning  upon  which 
that  decision  was  founded  is  fully  stated  in 
the  opinion  then  delivered;  and  upon  re-exam- 
ining  the  subject,  we  are  quite  satisfied  as  to 
the  correctness  of  this  decision."  89  XJ.  S.  14 
Pet.  210,  256  [10:  428,  445].  The  above  cases. 
If  etc  JeneyY,  New  Tork^  Misiouri  v.  loroa^ 
Florida  v.  Oeorgia,  Alabama  v.  Georgia,  Vir- 
ginia v.  Weit  Virginia^  Missouri  v.  Kentucky , 
Indiana  v.  Keniuekg,  and  Nebraska  v.  Iowa, 
were  all  original  suits  in  equity  in  this  court, 
involving  the  boundary  of  states.  In  view  of 
these  precedents,  it  is  scarcely  necessary  for 
the  court  to  examine  this  question  anew.  Of 
course,  if  a  suit  in  equity  is  appropriate  for 
determining  the  boundary  between  two  states, 
there  can  be  no  objection  to  the  present  suit 
as  being  in  equity  and  not  at  law.  It  is  not  a 
suit  simply  to  determine  the  legal  title  to,  and 
the  ownership  of,  the  lands  constituting  Greer 
county.    It  involves  the  larger  question  of 

Stvemmental  authority  and  jurisdiction  over 
at  territory.    The  United  States,  in  effect, 
aaks  the  q;)ecific  execution  of  the  terms  of  the 
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Treaty  of  1819.  to  tbe  end  that  tlie  diffmte 
and  public  mischiefs  that  will  enioe  from  a 
continuance  of  the  present  conditioo  of  things 
may  l)e  prevented.  Theagreement^  embodied 
in  the  Treaty,  to  fix  the  hnea  with  precisioo, 
and  to  place  landmarks  to  designate  the  limits 
of  the  two  contracting  nations,  could  not  weO 
be  enforced  by  an  action  at  law.  The  bill 
and  amended  bill  make  a  case  for  the  interpo- 
sition of  a  court  of  equity. 
Demurrer  overruled. 


Mr.  Ohirf  Justice  Fuller/ with  whom 
curred  Mr,  Justice  Lamar,  dissenting: 

Mr,  Justice  Tiamar  and  myself  are  unable 
to  concur  in  the  dedson  lust  announced. 

This  court  has  original  jurisdiction  of  two 
classes  of  cases  only,  those  affecting  amhts- 
iadors,  other  public  ministers  and  consuls, 
and  those  in  which  a  State  shall  be  a  party. 

The  judicial  power  extends  to  '*controvenaes 
between  two  or  more  states;"  "  between  a  State 
and  citizens  of  another  State;"  and  "  between 
a  State  or  the  citizens  thereof,  and  foreign 
states,  citizens  or  subjects."  Our  original  ju- 
lisdiction,  which  depends  solely  upon  the 
character  of  the  iMirtiea,  it  oonflned  to  the 
cases  enumerated,  in  which  a  State  may  be  a 
party,  and  this  is  not  one  of  them. 

The  judicial  power  also  extends  to  contro- 
versies to  which  the  United  States  shall  be  a 
party,  but  such  controversies  are  not  included 
in  the  grant  of  original  iurisdictlon.  To  the 
controversy  here  the  United  States  b  a  party. 

We  are  of  opinion,  therefore,  that  this  case 
is  not  within  the  original  joriidictfM  of  the 
court. 


MARSHALL  FIELD  &  00.  Appts,. 

9, 

JOHN  M.  OLARE,  Oollector  of  the  Port  of 

Chicago. 


ROBERT  M.  BOTD  wt 

«. 

UNITED  STATES  and  Josl  B.  Sbhakdt. 
Collector  of  the  Port  of  New  York. 


CHARLES   STERNBACH   n  al.,  Aj^^ 

UNITED  STATEa 

(See  &,  0.  Reporter's  ed.  (Mt-mi) 

Tariff  Aa  qf  October  1,  1890,  fokm  not  cm- 
petent  to  show  error  in  it — autkentieatioh  ^f 
Act  qf  Congress  —  transferring  UgislaUss 
power  to  the  President— counties  on  ike  pro- 
duction of  sugar — defections  to  the  Ad—^ki 
of  invalidity  of  part  qf  an  AcL 

L  It  Is  not  competent  to  show  from  the  Joonub 
of  either  House,  or  from  the  reports  of  coamlt- 

NoTB.— ^  to  construction  of  statute^  aeootMnQ  ts 
purpose  for  which  it  was  passod,  see  ncU  to  UoiCcd 
States  V.  Saunders,  22:788. 

As  to  provisos  in  statutes  ;eonatnset!km  oniMir^ 
pret(ition,see  note  to  United  States  t.  IMoksoa.  Me 


TTlot  popular  and  received  Impoft  of 
nishes  rule  of  interpretation  in  Unas  as 
public  and  social  tranaaettont;  saseeptions  and  v«dft 

14S  U.S. 


vm. 
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teei  or  from  other  dooumentB  printed  byau- 
thoritj  of  Oongren,  that  an  enrolled  hill,  as 
finally  pasMd,  contained  a  section  that  does  not 
cppear  in  the  enroUed  Act  in  the  custody  of  the 
State  Bepanment. 

t  The  signing  hy  the  Speaker  of  the  House  of  Bep- 
resentatives,  and  by  the  President  of  the  Sen- 
tta,  in  open  session,  of  an  enrolled  bill«  is  an  offi- 
cial attestation  by  the  two  houses  that  such  bill 
has  pnnsni  Congress:  and  when  the  bill,  thus  at- 
tested, receives  the  approyal  of  the  President, 
and  is  deposited  in  the  public  archives,  its  au- 
thentication as  a  bill  that  has  passed  Ck>ngress  is 
eomplete  and  unimpeachable.  An  enrolled  Act 
thus  authenticated  to  sufficient  evidence  of  it- 
ssif  that  it  passed  Congress. 

t  The  third  section  of  tbe'Act,  known  as  the  Tar- 
iff Act  of  October  1, 1890,  is  not  liable  to  the  ob- 
leetlon  that  it  transfers  legislative  and  treaty 
Baking  power  to  the  President,  so  far  as  it  au- 
thorises the  President  to  suspend  the  provisions 
of  Uie  Act  relating  to  the  free  introduction  of 
sDffar,  mdassea*  oolTee,  tea  and  hides. 

L  Thevalidityof  the  entire  Tarifr  Act  of  October 
1.  ISBOi,  does  not  depend  upon  the  validity  of  the 
clause  giving  bounties  on  the  production  of 
SDgan  even  if  Congress  has  no  power  to  pay  such 
bounties,  the  parts  of  the  Act  laying  duties  upon 
artioles  imported  would  remain  in  force. 

i  The  same  statute  may  be  in  part  constitutional, 
snd  in  part  unconstitittional;  and  if  the  parts  are 
wholly  independent  of  each  other,  that  which  is 
eooetitntlonal  nm^  stand  while  that  which  is  un- 
ooostitutional  will  be  rejected. 

1  Unless  it  be  impossible  to  avoid  it,  a  general  rev- 
eooe  statute  should  never  be  declared  inoper- 
stive  in  all  its  parts  because  a  particular  part 
rslsting  to  a  distinct  subject  may  be  invalid. 
[Noa.  1049, 1050.  1052.] 

Argued  ITav.  SO,  and  Dee.  1,  S,  189JL    Decided 

Feb.  29, 1892. 

THE  FIRST  of  the  above  entitled  cases  is 
an  appeal  from  a  Judgment  of  the  Circuit 
Oonrt  of  the  United  States  for  the  Northern 
Bistiict  of  minois,  affirming  the  lodgment  of 
the  board  of  general  appraisers,  which  affirmed 
tbe  decision  of  the  coUector  of  the  port  of 
Chicago^  gflBessing  daties  upon  imported  goods. 
AWbrmed. 

The  last  two  above  entitled  cases  are  appeals 
from  lodgments  of  the  Circuit  Court  of  the 
^dted  States  for  the  Southern  District  of  New 
York,  affirming  JudgmenU  of  the  board  of 
S^oerd  appraisers,  which  affirmed  decisions  of 
the  collector  of  the  port  of  New  York,  assess- 
ingduties  on  imfioTted  goods.    AMrmed, 

These  were  actions  brought  by  importers  to 
wcofer  duties  alleged  to  be  illegally  assessed 
•nd  collected  on  imported  goods,  under,  and 
•wording  to  the  rates  of,  the  Tariff  Act  of 
October  1, 1890,  on  woolen  dress  goods,  woolen 
wearing  appaiel,  and  silk  embroideries,  im- 
ported by  Marshal],  Field  &  Co. ;  on  silk  and 

^Mkms;'a€engtomed  eenee  and  usage,  see  note  to 
^USDu^  y.  Lawrence,  leBSS, 

j^toei>n8trxtetkmcfatatute8;j(turnata  of  the  Leo- 
wfltar*;  views  of  individual  memhen;  motive  of  Leo- 
watarecfftnidinpassaae,  see  note  to  Blake  v.Na- 
tkMial  (Mr  Bank  of  New  York,  23:119. 
'^towken  ^^nutiT  means  **mu8t"  or  **shaH;^^  when 
•POWBT  for  putMc  purposes  is  conferred,  a  duty 

^'^  to  execute  that  power.  Bee  note  tomnoTY.  Me" 

•"■nice  Bank  of  Alexandria,  7:47. 

.  '^•toccmatttirtloiiaJtty  of  laws  or  of  repeal  or  mod- 

Mr.  8. 


cotton  laces,  imported  by  Boyd,  Sutton  &  Co.; 
and  on  colored  cotton  cloths,  imported  by 
Herman,  Stembach  &  Co.  The  importers 
severallj  protested  against  the  assessment  of 
the  duties,  and  upon  appeal  to  the  board  of 
general  appraisers  the  decision  of  the  collector 
fn  each  case  was  approved,  and  the  several 
judgments  of  the  boards  were  affirmed  by  the 
said  Circuit  Court  of  the  United  States  in  the 
respective  districts.  The  question  in  the  cases 
is  the  validity  of  the  Act  of  October  1, 1890, 
upon  several  grounds  which  are  stated  in  the 
opinion. 

The  three  cases  were  argued  together  in  this 
court,  upon  separate  briefs  by  separate  counsel 
in  each  case,  for  the  appellants,  and  upon  a 
single  brief  in  all  the  cases  by  the  appellees. 
The  importance  of  the  cases  and  the  questioDS 
involved,  have  caused  the  points  and  authori- 
ties of  counsel  to  be  fully  reported. 

Messrs.  N.  W.  Bliss  and  John  P.  Wil- 
son* for  Marshall.  Field  &  Co.,  appellants: 

The  authority  of  the  organic  law  is  univer- 
sally acknowledged;  it  speaks  the  sovereign 
will  of  the  people;  its  injunction  regarding  the 
process  of  legislation  is  as  authoritative  as  are 
those  touching  the  substance  of  it. 

Suth.  Stat.  Const.  44,  note  i. 

The  Legislature  must  be  constituted,  and 
proceed  in'the  methods  dictated  by  its  creator; 
otherwise  it  is  not  clothed  with  nor  exercising 
the  sovereign  legislative  power. 

State  V.  Johnson,  36  Ark.  281;  Wolcott  v. 
Wigton,  7  Ind.  44;  PeopU  v.  Purdy,  2  Hill,  86; 
OreeneasHe  Twp,  v.  Black,  ^Ind,  666;  Opinions 
of  the  Justices,  18  Me.  458;  Cannon  v.  Math- 
en,  8  Heisk,  604;  Fowler  v.  Pierce,  3  Cal.  165. 

The  bill,  as  signed,  must  be  the  same  as  it 
passed  the  two  Houses. 

Cooley,  Const.  Lim.  (6th  ed.)  188. 

When  the  bill  approved  and  authenticated 
as  the  law  requires,  is  materially  different  from 
the  bill  passed  by  the  two  houses,  it  will  be 
held  a  nullity. 

Moody  V.  8taU,  48  Ala.  115;  State  v.  Mead, 
71  Mo.  266;  Burritt  v.  Comrs,  of  State  Con- 
tracts, 8  West.  Rep.  466.  120  111.  822;  StaU  v. 
Kieeewetter,  10  West.  Rep.  495,  45  Ohio  St. 
254;  Hunt  v.  StaU,  22  Tex.  App.  396;  Legg  v. 
Annapolis,  42  Md.  203;  Brady  v.  West,  50  Miss. 
68;  Larrison  v.  Peoria,  A.  &D.  B.  Co.  77  lU. 
11;  Walnut  Y.  Wade,  103  U.  S.  683  (26:526); 
Wenner  v.  Thornton,  98  LI.  156;  2>^  v.  Beid- 
eiman,  49  Ark,  325;  Smithee  v.  Campbell,  41 
Ark.  475;  Smithee  v.  Oarth,  83  Ark.  17;  Bovnd 
V.  Wisconsin  C.  B.  Co,  45  Wis.  543;  Meraele  v. 
Down,  64  Wis.  323;  Wise  v.  Bigger,  79  Va.  269; 
People  v.  DeWolf,  62  111.  258;  Opinions  of  Jus- 
tices, 35  N.  H.  622;  Moog  v.  Randolph,  77  Ala. 
597;  Jones  v.  Eutchinson,  43  Ala.  721;  SayrcY, 
Pollard,  77  Ala.  608;  SUin  v.  LeepeTi  78  Ala, 
517;  SlaU  v.  Liedtke,  9  Neb.  462;  Berry  v.  BaU 


ineatUm  of  statute,  see  note  to  Fletcher  v.  Peck,  8: 
162. 

As  to  retrospective  statutes^  when  valid,  see  note 
to  Otoe  County  V.  Baldwin,  28:881. 

As  to  effect  of  repeal  of  statute  on  pending  a/Ction, 
see  note  to  United  States  v.  Tsmen,  20:168. 

AstorepecA  of  statute  by  implication,  see  note  to 
United  States  v.  Henderson,  20:235. 

As  to  action  to  recover  back  duties  paid  under  pro^ 
test;  protest,  how  made,  and  its  effeeit,  see  noU  to 
Oreely  v.  Thompson,  13:897. 
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ttmore  d  D.  P,  R.  Co.  41  Md.  446;  StaU  v. 
Baffood,  18  8.  C.  46;  State  v.  Flatt,  2  8.  C.  155; 
People  Y,  6upertfi9or  of  Onondaga,  16  Mich.  257; 
Spongier  t.  Jaeobjf,  14  HI.  2»8;  Prescott  v.  //• 
a'/tot>  «ft  If.  C^noZ  Trustees,  19  111.  824;  ^Sfato 
y.  Deal,  24  Fla.  298;  Eoehler  ▼.  i/t7/.  60  Iowa, 
548. 

In  all  these  cases  the  uDiversal  decision  has 
been  that  the  entire  Act  is  rendered  void  when- 
ever there  has  been  a  material  variance  between 
the  bill  as  passed  and  the  bill  as  signed  and 
approved. 

The  same  may  be  said  of  the  whole  list  of 
cases  decided  with  reference  to  their  having 
an  object  or  purpose  not  expressed  in  the  title, 
under  constitutions  requiring:  that  each  bill 
have  reference  to  but  one  subject,  and  more  are 
included.  In  all  such  cases  the  entire  acts  have 
always  been  held  void. 

Cdilaglian  v.  Chipman,  59  Mich.  610;  Ragio 
v.  StaU,  86  Tenn.  212;  Leach  v.  People,  10 
West.  Rep.  617,  122  111.  420;  People  v.  Beadle, 
60  Mich.  22;  Re  Blodgett,  89  N.  Y.  892;  Grocer 
v.  Ocean  Qrove  Camp  Meeting  A$io.  45  N.  J.  L. 
899;  State  y.  Barrett,  27  Kan.  218;  Madison 
County  Comrs,  v.  BcUcer,  80  Ind.  874;  Rode  v. 
Phelps,  80  Mich.  598. 

A  clerical  error  that  would  not  mislead  is  to 
be  overlooked. 

People  y.  Supervisor  of  Onondaga,  16  Mich. 
257;  Prescott  y.  lUimns  d  N.  Canal  Trvstees, 
19  m.  824;  Smith  y.  Bout,  14  Wis.  254;  Lar- 
rison  v.  Peoria,  A.  d  1).  R.  Co,  77  DL  16; 
Wenner  y.  Thornton,  98  HI.  156. 

Where  the  public  is  to  be  charged  'with  a 
burden,  the  intention  of  the  Legislature  to  im- 
pK>se  that  burden  must  be  ezplicitlj  and  dis- 
tinctly shown. 

Tompkins  y.  Ashby,  6  Bam.  &  0.  541;  War- 
rington y.  Furbor,  8  East,  242;  OUdtart  v. 
Gladstone,  11  East,  675;  Bock  Co.  at  Kingston 
y.  Brown,  2  Bam.  &  Ad.  58;  Stats  y.  McFet- 
ridge,  64  Wis.  180;  Pmoers  y.  Barney,  6  Blatchf . 
S08. 

The  board  of  appraisers  erred  in  aflOrming 
the  decision  of  the  collector  of  the  port  up- 
holding ap  appraisement  under  an  allege  Act 
largely  increasing  the  burdens  of  tazatioo  upon 
a  citizen  when  it  was  seriously  in  doubt  wheth- 
er the  alleeed  Act  had  been  constitutionally 
enacted  and  become  a  valid  law. 

Gurr  y.  Scudds,  11  Exch.  191;  Conroy  y. 
Warren,  8  Johns.  Cas.  259;  Wright  v.  Brums, 
2  Hill,  79;  The  Uwrpool  Bero,  2  Gall.  184; 
Adams  y.  Bancroft,  8  8umn.  864;  Potter's 
Dwar.  Stat  255;  Richardson  v.  Emsteiler,  14 
La.  Ann.  668;  Chase  Y.  New  York  Cent.  R.  Co. 
26  N.  T.  528;  Elam  y.  Rawson,  21  Oa.  189; 
United  States  v.  Morse,  8  Story,  87;  State  y. 
PuUman  Palace  Car  Co.  64  Wis.  89;  SeuHiU  y. 
Jones,  9  Pick.  414;  United  States  v.  WatU,  1 
Bond,  5S8. 

A  Revenue  Act  Is  one  and  an  entire  system, 
all  the  provisions  of  which  sustain  a  mutual 
relation  and  dependence.  The  omission  of  a 
material  part  disturbs  the  equalization  of  the 
system  and  varies  more  or  less  the  subetanoe 
and  l^;al  effect  of  the  entire  bill. 

If  the  parts  of  the  Act  are  so  matually  con- 
nected with  and  dependent  on  each  other  as 
conditions,  that  the  Legislature  intended  them 
as  a  whole  and  if  all  could  not  be  carried  into 
effect,  the  Legislature  would  not  pass  the  resi- 


due  independently,  all  the  provisioos  which 
are  thus  ae|)endent,  conditional  or  coonecled, 
must  fidl  with  them. 

Spraigue  v.  Thompson,  118  U.  S.  98  [80ai6); 
Moog  y.  Randolph,  77  Ala.  597;  State  y.  Dous- 
man,  28  Wis.  641;  Slauson  v.  Radne^  1%  Wis. 
898;  Warren  v.  C/tarlestown^  8  Onj,  8A: 
BurkholUs  v.  StaU,  16  Lea,  Tt 

Where  only  a  part  of  a  statute  is  Toid  wad 
the  residue  so  dependent  and  connected  with 
the  void  part  that  it  cannot  be  ]»eiiiiiiied  tbm 
Legislature  would  have  passed  the  one  with- 
out the  other,  both  are  void. 

Com.  y.  Potts,  79  Ph.  167;  State  ▼.  Btrry 
County  Comrs.  5  Ohio  St.  500;  EekkaH  t.  Stmie, 
5  W.  Ya.  516;  TiUman  v.  Coeke,  9  Bazt  4M: 
Meyer  v.  Berlandi,  89  Minn.  488;  Kdtey  y. 
State,  6  Ohio  8t.  269;  StaU  y.  6a^  Oomnty 
Suprs.  62  Wis.  876;  StaU  v.  Banger,  5  Ark. 
412;  BarU  v.  Bimrod,  8  N.  Y.  488;  Thormer. 
Cramer,  15  Barb.  112;  Parker  v.  Com.  6  Pa. 
507;  Mes/imeiery.  StaU,  11  Ind.  482;  Latiu^'w. 
Mills,  19  Cal.  518;  StaU  v.  Oopdand,  8  R  L 
88;  StaU  y.  Sinks,  42  Ohio  St.  845;  PBOwie  y. 
Cooper,  88  lU.  595;  StaU  v.  Pugh,  1  Wert. 
Rep.  36, 48  Ohio  St.  98;  Union  Twp.  OsmmiU 
tee  y.  Rader,  89  N.  J.  L.  509;  StaU  y.  PUtV 
iUld,  44  N.  J.  L.  118;  WesUm  U.  TeUy.  Or. 
V.  StaU,  62  Tex.  680;  ChUds  t.  Shower,  18 
Iowa.  261;  Central  Braruh  Union  Bac  B.  On 
y.  Atchison,  T.  d  S.  F.  R.  Co.  28  Kan.  4R; 
Moore  v.  New  Orleans,  82  La.  Ann.  726;  ^m- 
ter  County  v.  National  Bank  of  OainetmlU,  iS 
Ala.  464. 

liie  Act  of  October  1,  1890,  undertakes  t» 
lav  duties  for  an  unconstitutional  pwpoae. 
The  same  Act  which  imposes  the  eoomootlj 
increased  duties  of  which  appellanta  complain, 
provides  for  the  application  of  the  moniey  ao 
raised  to  the  payment  of  bountiea  to  ft  due  of 
citizens  engaged  in  the  occupation  oC  growiag 
sugar. 

An  Act  to  raise  revenue  for  such  ft  purpose 
is  ultra  tfires  on  the  part  of  Congren,  aod  ot- 
terlv  unconstitutional  and  void.  There  on  be 
no  lawful  tax  which  is  not  laid  for  ft  pabttc 

Werner  v.  Douglas,  64  N.  Y.  91;  OUiaems 
Saff.  d  L.  Asso.  y.  Topeka,  87  U.  &  80  WaU. 
668  (22:  461);  PYedand  y.  Bastii^  10  AUen, 
570;  Booper  v.  Emery,  14  Me.  870;  AUsm  v. 
Jay,  60  Me.  124;  Ooce  v.  Bpping,  41  N.  a 
589;  Orou)ell  v.  HopHnion,  45  K.  H.  9:  (^n^ 
ties  y.  WhippU,  24  Wis.  850;  PHopU  t.  Flays. 
46  N.  Y.  401;  TyUr  y.  Beaeher,  44  Vt  648. 
Re  Market  St.  49  Cal.  546. 

The  Act  is  ultra  tires;  a  tax  laid  for  seitber 
the  object  of  paying  the  delKa  nor  providinc 
for  the  common  defense  norireneral  w^dfsrsor 
the  Uoittt)  States,  is  unconstitatiooal  as  am  ex- 
cess of  legislative  authority. 

Oooley,  Const.  Lim.76th  ed.)  180, 188, 185. 
186.  153,  207,  587,  598,  601,  l»,  608, 487,478. 
521,  175.495;  1  Story,  Const  840,  580.681,68, 
889,  840;  5  Elliott's  Debates.  580;  Borrowt. 
Tazn.  509;  48  Albany  Law  Jouroal,  85;  Ooo- 
ley, Taxn.  (2d  ed.)  108-106;  Brodhsad  y.  MO- 
waukee,  19  WU.  624;  CroweU  t.  Bspkimism,U 
N.  H.  9;  Curtiss  v.  WhippU,  84  Wis.  8S8; 
PeopU  v.  Flagg,  46  N.  Y.  401:  T)fter  ▼.  Bsmh- 
er,  44  Yt.  648;  BUckwell,  Tax  TlUc%  1-4; 
Montesquieu,  Spirit  of  the  Laws,  h.  18.  cka^ 
80;  Sedgwick,  SUtutory  Law.  414;  Fkryvsm 
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V.  Landram,  5  Busb,  280;  People  y.  SaUm  Twp. 
Board,  20  Mich.  452;  Be  WaehingUm  Ate.  ed 
Pi.  852;  EOfy  y.  Marthall,  69Pft.  819;  People  y. 
Saginaw  County  8upr$.  26  Micb.  22;  Lumsden 
▼.  Oroii,  10  Wifl.  282;  Moulton  v.  Raymond,  60 
Me.  121;  SkarpUstY.  Philadelphia,  21  Pa.  147- 
168;  F«{/#  y.  Weeion,  22  Mo.  884;  Covington 
T.  Soutkgaie.  15  B.  Mon.  491;  SUisonY,  Eemp- 
6n^  18  Mass.  281;  TVm^  y.  Adams,  10  Cusb. 
258;  CZqjffftn  v  Bopkinton,  4  Gray,  602;  ^to^^ 
V.  Wapdlo  County,  18  Iowa,  405;  HUbish  y. 
Of rAmnan,  64  Pa.  161;  CoUy.  LaOrange,  118 
U.  S.  6  ffl8:  897);  Parkereburg  y.  Brown.  106 
U.  S.  487  (27:  288);  Central  Branch  Union  Pae, 
B.  Oo.  Y.  Smith,  28  EaD.  745;  Be  Eureka  Sa- 
tin W.  B.  d  Mh.  Co,  96  N.  Y.  42;  BieseU  y. 
Kankakee,  64  ifi.  249;  English  y.  Piople,  96 
IIL  566;  Soens  y.  Bacine.  10  Wis.  271:  Whit- 
ing y.  Sheboygan  A  F.  DuL.  B.  Co.  25  Wis. 
197;  National  Bank  of  Cleveland  y.  Tola,  9 
Kid.  689;  Commercial  Nat,  Bank  of  Cleveland 
▼.  lola,  2  Dill.  858;  Qibson  y.  Mason,  5  Ney. 
808;  Tyler  y.  Beacher,  44  Yt  648;  Be  Market 
at,  49  Cal.  546;  Padfle  Ins.  Co.  y.  SmU,  74  U. 
a  7  Wall.  444  (19;  98);  Tyson  y.  Balifax  Twp, 
School  Directors,  51  Pa.  9;  People  y.  Batehellor, 
18  N.  T.  128;  louteU  y.  Boston,  111  Mass.  454; 
F»ry  y.  Was/ibum,  20  Cal.  818-850;  Fa/» 
flbrn  V.  iViTpf^  46  Mlcb.  188:  Morford  y.  Un- 
§tr,  8  Iowa,  82;  Talbot  y.  Budson,  16  Gray, 
417;  Banson  y.  Vernon,  27  Iowa,  28.       \ 

WaotiDg  this  obedience  to*  and  compliance 
witb  the  clearly  expressed,  essential  reqaire* 
ments  of  the  Constitution  in  respect  to  what  is 
DeceaBary  in  order  for  a  bill  to  become  a  law, 
the  whole  statute  is  a  nullity. 

Stewart  y.  Young  Men's  F.  M.  T.  A.  Ben. 
Soe,  41  Mkh.  67;  Be  Bow  y.  People,  1  Denio, 
11;  May  y.  Bice,  91  Ind.  549;  Story,  Const 
56, 889. 840;  Purdy  y.  People,  4  Hill,  884;  Pow- 
kTY.  Pierce,  2  Cal  165;  People  y.  Mahaney,  18 
Mieh.  481;  State  y.  Piatt,  2  8.  C.  150;  PeopU  y. 
Chenango  Suprs.  8  N.  Y.  817;  Burr  y.  Boss,  19 
Ark.  250:  iSto^y.  Fagan,  22 La.  Ann.  545;  Bex 
T.  J^fries,  1  Strange,  446;  Bex  y.  Bobotham,  8 
Bmr.  1472;  State  y.  McBride,  4  Mo.  808;  War- 
ner y.  Beers,  28  Wend.  106;  Purdy  y.  People,  4 
HiD,  890;  Beecher  v.  James,  8  HI.  462;  PeopU  y. 
Campbell,  8  IIL  466;  Turley  y.  Logan  County,  17 
DL  151;  P^opU  y.  ifate*,  19  Dl.  288;  Schuyler 
Gmnty  Suwrs,  y.  People,  25  LI.  t&iiQreen  y. 
Orates,  1  JDoagl.  851;  Burlbui  y.  Britain,  2 
DoQgl  191;  Bamsey  County  Suprs.  y.  Beenan, 
3  Minn.  830;  ^reen  y.  Fe/2^.  82  Miss.  685; 
Douglass  y.  Bank  of  Missouri,  1  Mo.  24; 
Skinner  y.  Deming,  2  Ind.  558;  Nesmith  y. 
Sleitton,  48  U.  S.  7  How.  812  (12:  925) ; 
aiaie  Y.  Piatt,  2  8.  C.  150 ;  Byan  y.  Lynch, 
68DL160. 

Messrs,  Charles  Curie  and  W.  Wickham 
Sadth*  for  Boyd  et  al.,  appellants: 

The  Tariff  Act  of  October  1st.  1890.  was 
never  constitutionally  enacted,  because  the 
bill  siirned  by  tbe  President  was  not  the  same 
bin  which  bad  passed  both  Houses  of  Con- 


State  y.  Piatt,  2  8.  C.  150:  Berry  y.  Balti- 
more SD.  P.B.Co.4^  Md.  446;  Byan  y,  Imch, 
<6  111.  160;  PeopU  y.  Be  Wolf,  62  Dl.  258;  Brady 
▼.  TTei^SO  Miss.  6S;  Merade  y.  Bown,  64  Wis. 
128;  Wem  y.  EenfiM,  54  Cal.  Ill;  Moog  y. 
BoM^efph,  71  Ala.  597;  PeojUe  y.  Marlborough 
Bi^ktsay  Comrs,  54  N.  Y.  276;  Legg  y.  Annap- 


olis,  42  Md.  208;  Bamsey  County  Suprs.  x 
Beenan,  2  Minn.  880;  Walnut  y.  Wade,  108  U. 
8.  688  (26:526). 

The  sugar  bounty  provisions  of  this  socalled 
Tariff  Act  are  unconstitutional. 

Lowell  Y,  Boston,  111  Mass.  454;  Central 
Branch  Union  Pae.  B.  Co,  v.  Smith,  28  Kan. 
745;  StaU  y.  Osawkee  Twp,  14  Kan.  418;  Atty- 
Qen.  V.  Eau  Claire,  87  Wis.  400:  Whiting  y, 
Sheboygan  d  F,  du  L.  B,  Co.  25  Wis.  167:  Peo- 
ple V.  Salem  Twp.  Board,  20  Micb.  452;  Cole  y. 
LaOrange,  118  U.  8.  1  (28:896);  Sfiarpless  v. 
Philadelphia,  21  Pa.  168;  Allen  y.  Jay,  60 
Me.  124:  Curtiss  v.  Whipple,  24  Wis.  850; 
United  States  y,  Chicago,  48  U.  8.  7  How.  185 
(12:660);  Pumpdly  v.  Green  Bay  d  M,  Canal 
Co.  80  U.  8.  18  Wall.  166  (20:557);  Be  Eureka 
BasinW.  B,  Jb  Mfg,  Co.  96  N.  Y.  42. 

The  entire  Tanff  Act  is  rendered  null  and 
void  by  the  insertion  of  tbe  bounty  provision. 

Com.  Y,  Bitchings,  5  Gray,  482;  Bavis  y. 
StaU,  7  Md.  151 ;  Eckhart  y.  State,  5  W.  Va. 
515;  Com.  v.  Potts,  79  Pa.  164;  Slauson  v.  Bo- 
cine,  18  Wis.  898;  Allen  y.  Louisiana,  108  U. 
8.  80  (26:818);  Western  U.  Tdeg.  Co,  v.  State, 
62  Tex.  630;  Campau  v.  Betroit,  14  Mich. 
276. 

Section  8  of  the  Act  commonly  called  the 
reciprocity  section  is  unconstitutional  because 
it  is  a  delegation  of  legislative  power  to  the 
Executive. 

Thome  v.  Cramer,  15  Barb.  112;  Bice  y.  Fos- 
ter, 4  Harr.  (Del.)  479;  State  v.  Simons,  82 
Minn.  540;  Ex  parU  WaU,  48  Cal.  279;  State 
Y,  Budson  County  Ave,  Comrs.  87  N.  J.  L.  12; 
State  Y,  Swisher,  17  Tex.  441 ;  Clark  v.  Mobile, 
67  Ala.  217;  Orim  Y,Weissenberg  School  Bist, 
57  Pa.  488;  Brodliead  y.  Milwaukee,  19  Wis. 
652;  State  v.  Weir,  83  Iowa,  184;  Famsworth 
Co.  Y,  Lisbon,  62  Me.  451;  WiUis  v.  Owen,  48 
Tex.  41.  y0 

The  incorporation  in  this  Act  of  the  uncon- 
stitutional delegation  of  the  taxinff  power  in 
section  8  renders  the  whole  Act  vofd. 

Oakley  v.  Aspinwall,  3  N.  Y.  547;  State  v. 
Pufih,  1  West  Rep.  36,  48  Ohio  St.  98. 

Messrs,  Edwin  B.  Smith  and  Stephen 
O.  Clarke*  for  dtembach  et  al.,  appeflants: 

If  the  omission  in  the  printed  statute  be  of 
some  essential  word  or  matter,  going  to  a  sub- 
stantive part  of  the  enactment,  as  it  passed  tbe 
Legislature,  the  court  will  not  supply  it;  though 
the  defect  nullify  the  whole  Act. 

Furey  v.  Gravesend,  6  Cent.  Rep.  401,  104 
N.  Y.  410;  Smith  v.  Bines,  2  Sumn.  854.  355; 
Blanchard  v.  Sprague,  8  Sumn.  280;  Lane  v. 
Schomp,  20  N.  J.  Eq.  82;  Maxwell  v.  State,  40 
Md.  292:  WoodburuY,  Berry,  18  Ohio  St.  462; 
Bex  Y,  Barham,  8  Barn.  &  C.  103. 

Whether  or  not  a  bill  passed,  and  if  so,  just 
what  that  bill  contained,  as  it  left  each  House, 
is  to  be  ascertained  by  reference  to  the  jour- 
nals, required  by  the  Constitution  to  be  Kept 
for  this  purpose,  and  to  other  proper  sources 
of  information. 

XT.  8.  Const,  art.  1,  §  5,  cl.  8;  McKoan  y, 
Bevries,  8  Barb.  198;  Bruce  v.  United  States,  58 
U.  8. 17  How.  489  (15:128);  Soule  v.  United 
States.  100  U.  8.  11  (25:537):  CampbeU  v.  La- 
eHede  Gas  Light  Co,  119  U.  8. 449(30:460);  South 
Ottawa  Y,  Perkins,  94  U.  S.  260,  267  (24:154, 
157);  StaU  v.  Burley,  54  Me.  562;  Swamp  Land 
Diet,  v.  Gwynn,  70  Cal.  570;  KeUy  v,  Jackson^ 
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81  U.  8. 6  Pet  622  (8:628);  Gardner  v.  Barney, 
78  U.  8.  6  WaU.  499  (18:890);  P^t  v.  EendaU 
County  Suprs,  l(Xi  U.  8.  667  (26:1204);  Wileax 
▼.  Jadkwn,  88  U.  8.  18  Pet  498  (10:264);  Tur- 
teyy.  fjogan  County,  V7  111.  151;  Spangler  v. 
Jaooby,  14  111.  297;  Walnut  ▼.  Wade,  108  Q.  8. 
689  (26:528);  Bscmle  v.  Ardy,  2  HiU,  84;  Purdy 
Y.  People,  4  Hill,  884;  1^  Bow  v.  P^opfo,  1 
Deoio,  14;  People  Y,  Petrea,  92  N.  Y.  189;  Jones 
v.  ButcMnson,  48  Ala.  721;  ifooe^y  ▼.  /Steto,  48 
Ala.  115:  Moof  v.  Banddph,  77  Ala.  597;  P«>- 
ple  V.  Supervisor  of  On^daga,  16  Micb.  254; 
(Tftf^n  y.  Orates,  1  Dougl.  851 ;  Southworifi,  v. 
Palmyra  di  J.  K  Co.%  Mich.  287;  People  t. 
Ma/ianey,  18  Micb.  481;  CaUaghan  y.  Chipman, 

59  Mich.  617;  i29(20  y.  Pi^tf^p«,  80  Mich.  598; 
iStrat/M  Y.  Eeiss,  48  Md.  295;  State  y.  Pifl«,  2 
8.  C.  150;  Breu>er  y.  Huntingdon,  86  Tenn. 
782;  if^tofe  V.  Francis,  26  Kac.  781;  O^ftum  v. 
I>odd,  14  Ind.  848;  Burr  v.  jBom,  19  Ark.  250; 
Fordyce  v.  Godman,  20  Ohio  8t.  1;  iSStofo  y. 
MeBride,  4  Mo.  803;  ^ate  v.  Mead,  71  Mo.  270; 
StaU  V.  i>(»i<,  24  Fla.  293:  Sonthwark  Bank  y. 
0?m.  26  Pa.  450;  Brown  v.  Nash,  1  Wvo.  98; 
0«&ttrn  V.  StaUy,  5  W.  Va.  89:  Koehler  v.  ^iW, 

60  Iowa,  558;   Fowler  v.  P^c«,  2  Cal.  165; 
WeiU  V.  Kenfield,  54  Cal  111, 

i/eMr<.  W.  H.  H.  Miller,  Atty-Gen.,  and 
Wm.  H.  Tail,  Solicitor  Gen.,  for  appellees: 

The  signatures  of  the  presiding  officers,  the 
signed  approYal  of  the  President,  and  the  de- 
positing of  the  enrolled  Act  with  the  Secretary 
of  State  are  the  forms  provided  bj  the  Consti- 
tution and  by  Confess  itself  for  Uie  authenti- 
cation of  laws,  and  constitute  the  proper  record 
of  congressional  action  in  the  enactment  of 
statutes. 

When  this  record  is  complete  it  is  the  most 
appropriate  evidence  to  which  courts  can  refer, 
and  therefore  there  is  no  other  evidence  of  suf- 
ficient weight  to  contradict  or  impeach  it 

Be9Y,  Arundel,  Hobart,  111;  Passaic  County 
Freeholders  v.  Stevenson,  46  N.  J.  L.  184;  Hunt 
T.  Van  Alstyne,  25  Wend.  605;  People  v.  Stame^ 
85  m.  121;  South  Ottawa  ▼.  P^kins,  94  U.  8. 
269  (24: 158);  The  Princes  Case,  8  Coke,  28; 
Bex  V.  Botcard,  P.  Moore's  Cas.  No.  1112, 828; 
College  qfPhysicians  y.  Cooper, 8 Eeble,  587; 
State  V.  Toung,  82  N.  J.  L.  29;  Weeks  y.  Smith, 
81  Me.  588;  &ierman  v.  Story,  80  CaL  258; 
State  Y.  Swift,  10  Nev.  176. 

The  Joomals  in  this  case  do  .not  show  any 
facts  inconsistent  with  the  passage  by  the  two 
bouses  of  the  tariff  bill  as  it  was  enrolled. 

Courts  take  judicial  notice  only  of  official 
records  in  determining  the  existence  of  laws. 

Jones  V.  United  States.  Ifh  U.  8.  202  (84: 
691);  Gardner  v.  Barney,  78  U.  8.  6  Wall.  499 
(18:  890);  AttyGen.  v.  Rice,  64  Mich.  885; 
Bappel  Y.  Brethaeur,  70  HI  166;  Division  of 
Howard  County,  15  Kan.  194;  P^mle  y.  Me- 
EWoy,  2  L.  R  A.  609,  72  Mich.  446;  Caldwell 
Y.  Ward,  88  Mich.  18;  Hughes  y.  FdUm,  \\ 
Colo.  489-492;  Wabash  R.  Co.  v.  Hughes,  88 
HI.  174;  StaU  v.  Kiesewetter,  10  West.  Rep. 
495,  45  Ohio  St  254;  Be  Welman,  20  Yt  656. 

If  Congress  bv  its  duly  authorized  officers 
made  the  record  to  show  that  it  had  passed  a 
bill  which  differed  from  the  bill  it  actually 
passed  by  the  omission  of  a  section,  the 
court  may  give  effect  to  its  action  upon  the 
bill  to  the  extent  of  that  part  which  was  certi- 
fied to  the  President  and  signed  by  him. 
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Bex  Y.  Arundel,  Hobart,  109;  Berry  r.  BaiU' 
more  d  D.  P.  B.  Co,  U  Md.  446;  StaU  y. 
PlaU,  2  6.  C.  150;  StateY.  Hdgood,  13  &  C.  46; 
Stein  Y.  Leeper,  78  AJa.  517;  Abematky  y. 
StaU,  78  Ala.  411;  Binz  y.  WOer.  81  m.  288: 
Be  Groff,  21  Neb.  647;  State  v.  Van  Dm^,  94 
Neb.  586;  Stow  v.  Grand  Rapids,  79  Mich.  SK; 
Walertown  v.  Cady,  20  Wis.  501-508;  StaU  y. 
DeaZ,  24  Fla.  298;  Peterman  y.  Hulimg,  81  P)a. 
482. 

In  cases  where,  because  of  a  discrepascr  be- 
tween the  enrolled  Act  as  approved  and  tbe 
Act  as  it  passed  the  houses  of  the  Legislature, 
the  law  has  been  declared  void,  the  variaiioe 
was  in  respect  to  some  provisiim  which  necei^ 
sarily  affected  the  whole  Act 

If  the  sugar  botinty  and  reciproclly  clatnet 
are  invalid,  the  paragraphs  of  the  Act  ander 
which  the  duties  in  the  cases  at  bar  were  as- 
sessed are  entirely  separable  from  tbem,  and 
may  stand  whether  the  bounty  and  reciprocity 
fall  or  not 

Little  Bock  ds  FU  S  R.  Co.y.  Worikem,  190 
U.  S.  97  (80:  588);  Tiernan  v.  Rinker,  102  C. 
8.  128  (26:  103);  Rutterman  WesUm  U. 
Teleg.  Co,  127  U.  8.  411  (82:  229). 

The  question  of  the  validity  of  bounties  i* 
as  old  as  that  of  tbe  protective  tariff,  and  baa 
been  answered  in  the  same  wa^  by  coostant 
legislative  and  executive  action,  in  aocordanc% 
witb  the  views  of  that  ablest  of  statesmen  and 
Jurists.  Mr.  Hamilton,  in  his  Report  oo  Manu- 
factures.   Works  of  Hamilton,  voL  8,  p.  246. 

A  construction  of  the  Constitution  by  Con- 
gress, contemporaneous  with  the  adoption  of 
that  instrument  and  continuing  to  tbe  prrf«cDt 
day,  should  be  controlling  with  the  courts. 

Ware  v.  United  States,  71  D.  8.  4  Wall.  618 
(18:  389);  The  Laura,  114  U.  8.  411  (».  147.; 
United  States  v.  HiU,  120  U.  a  169  (30:  837); 
Cooley,  Taxn.  91;  Works  of  Daniel  Webster, 
vol.  5,  161, 187. 

The  reciprocity  clause  is  valid. 

The  Non  intercourse  Act  of  Mardi  1,  1909; 
the  Act  of  May  1,  1810;  The  Brig  Jvrvro,  11 
U.  8.  7  Cranch,  882  (8:  878);  Rev.  Stat  ^ 
4219,  4228,  4847,  2498.  2494. 

Under  section  4226,  and  the  acts  from  whi^ 
it  was  revised,  proclamations  were  Ivued  by 
President  Monroe  (8  8tat  at  L.  792-794:)  bf 
John  Quincy  Adams  (4  Stat  at  L.  815);  bf 
<3en.  Jackson  (4  Stat,  at  L.  819):  by  Mr.  Yaa 
Buren  (4  Stat,  at  L.  820);  bv  Mr.  Arthur  (SI 
Stat  at  L.  885);  and  by  Mr.  Clevdand  (24 
Stat  at  L.  2080);  StaU  v.  Parker.  86  Y t  838; 
Smith  V.  JanestfiUe,  86  Wis.  891. 

The  following  is  a  list  of  the  aotborities  bj 
states  upon  the  question  whether  tbe  legisla 
tive  loumals  could  be  used  to  Impeadi  tte 
completely  enrolled  Act,  duly  recorded  aad 
authenticated. 

Alabama:— In  Alabama  it  is  held  that  tbe 
validity  of  the  seeming  acts  may  be  iDquired 
into,  and  the  presumption  from  doe  enroQ- 
ment  overthrown  by  the  journals. 

Dew  Y.  Cunningham,  8$  Ala.  471;  Jomes  v. 
Hutchinson,  48  Ala.  nif.  Moody  y.  SUUe,  48 
Ala.  115;  StaU  v.  BuekUy,  64  Ala.  598;  Arrv 
son  Y.  GorAf,  57  AJa.  49;  Pisrry  Oomnt^  w.  Srf- 
ma,  M.  dtM,  B,Co.  58  Ala.  546:  WaOstr  v. 
Griffith,  60  Ala.  861;  SayrsY.  PMtrd.  77  Ak. 
608;  AbemathyY.  StaU,  78  Abu  411;  fitem v. 
I  ZMper,  78  Ala.  517;  Atf  Y.  ^esele,  88  Ala.  881 
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Abkahsab: — ^Id  Arkansas  the  journals  con- 
trol the  enrolled  Act 

Burr  T.  B088,  19  Ark.  260;  Vinsant  y.  Kfwx, 
27  Aik.  206;  Engliih  v.  Oliwr,  28  Ark.  817; 
BUUe  T.  Z^OOe  Boek,  M.R  dT.  B.  Go.  81  Ark. 
701;  Worthen  t.  Badgett,  82  Ark.  496;  ^SmtYAe^ 
¥.  Qorih^  88  Ark.  17;  iSStote  v.  Crawford^  85 
Ark.  287;  Chieot  County  v.  J>a«ie«,  40  Ark. 
200;  Smithee  v.  C^mf^  41  Ark.  471;  Webster 
1,  UtUe  Boek,  44  Ark.  586;  Davie  v.  Oainee, 
tf  Ark.  870;  Dow  ▼.  Beidelman.  49  Ark.  825; 
^2t&i0ett  Y.  JfoWm,  51  Ark.  559. 

It  is  noticeable  that  in  the  last  case  and  in 
two  preYioos  cases,  the  judges  deliYeriug  the 
opio&ns  intimate  a  wish  that  the  English  rule 
were  in  force. 

Califobkia:— In  California  the  rulings 
have  been  Yarious.  In  IbwUr  y.  Pierce,  2  CiQ. 
165,  the  court  permitted  oral  CYidence  to  be 
iofiroduced  to  show  that  an  Act  was  approved 
bj  the  goYemor  after  adjournment  This  case 
was  overruled  in  Shermar*  y.  Story,  80  Cal. 
SS8;  where  it  was  held  that  the  enrolled  Act 
ooald  not  be  impeached  by  the  journals.  This 
was  followed  in  People  y.  BuH,  48  Gal.  560. 
After  these  two  cases  were  decided  a  new  con- 
ftitution  was  adopted  in  California,  under 
which  the  journals  have  been  examined  to  im- 
peach the  enrolled  biD. 

San  Mateo  County  v.  £fouihem  Pae,  B,  Co, 
8  Sawy.  288;  WeiU  y.  Kenfleld,  54  Cal  111; 
Oakland  P^.  Co.  y.  Hilton,  69  Cal.  481; 
PwpU  Y.  Dunn,  80  Cal.  211. 

Colorado: — In  Colorado  the  journals  con- 
trol the  enrolled  Act 

Be  Boberte,  5  Cok>.  628;^Bughes  r.  FeUon,  11 
Colo.  489-492. 

Connecticut:— In  Connecticut  the  journals 
eaaoot  be  used  to  impeach  the  recorded  Act. 
Bid  Y.  Gorham,  20  Conn.  8. 
Dakota  Tbbritobt:—- In  Territory  y. 
(f  Connor,  5  Dak.  897,  it  was  held  that  the  cer- 
tificate of  the  presiding  officers  to  the  passage 
of  the  bill  would  not  be  OYerthrown  bv  the 
nere  silence  of  the  journals.  The  question  of 
a  conflict  between  the  enrolled  Act  and  the 
joonials  was  not  considered. 

piLAWABB: — ^We  haYc  found  no  cases  in 
this  8tate  in  which  the  question  is  raJs^. 

Florida:— In  this  State  the  journal  may  be 
resorted  to  to  impeach  the  enrolled  Act 

States,  Brown,  20  Fla.  407;  8taU  Y.  Deai,, 
«4Pla.298. 

Gborgia: — So  far  as  our  examination  has 
extended,  there  are  no  cases  on  the  subject  in 
Oeorgia. 
Idaho:— No  cases  found  on  the  subject. 
Ilunoib:— In  this  State  the  journals  control 
u  aDj- conflict  between  them  and  the  enrolled 
Act  as  to  the  Yalidity  thereof. 
^Spangler  y.  Jacoby,  14  DL  297;  Turley  Y. 
£f^n  County,  17  HI.  151;  People  y.  Bateh,  19 
Dl  283;  Preeeott  y.  Blinois  d  M.  Canal  True- 
^.  19  ni.  824;  People  Y.  Starne,  85  DL  121; 
«*t<yfer  County  Bwrs.  y.  PeopU,  25  111.  188; 
febaA  B,  Co.  y.  Hughes,  88  HI.  174;  Blinoie 
CenlB,  Co.  y.  Wren,  48  DL  77;  Bedardy.  HaU, 
*4in.91;  Oroby.  Ouehman,  451X1.119;  People 
I;  £f  ^^'  62  m.  258;  Heneoldt  y.  Petersburg. 
«  51. 157;  Byan  y.  Lynch,  68  LI.  160;  Happel 
l-Brethauer,  70  HI.  166;  Miller  y.  Ooodwtn, 
7  m  669;  Plumtner  v.  PeovU,  74  111.  861; 
^^trritonw,  Peoria,  A.  d D.  B.  Co.  77  lU.  11; 
U$  U.  8. 


Bim  Y.  Weber,  81  111.  288;  Peopley.  Loetoenthal, 
98I1L191;  Wenner  y.  Thornton,  9S  Dl.  156; 
BurrittY.  Cofhmiesioners  of  State  Contraete,  8 
West  Rep.  465, 120  HI  8&;  Leach  y.  People^ 
10  West  Rep.  617,  122  HI  420;  SouOt,  OUawa 
Y.  Perkine,  94  U.  S.  260  (24:  154);  Walnut  y. 
Wade,  108  U.  S.  688  (26:  526);  Ohio  y.  Frank, 
108  U.  S.  697  (26: 581);  Post  y.  Kendall  County 
Suprs.  105  U.  S.  667(26:  1204). 

Inpiana: — ^In  Indiana  now,  the  journals  do 
not  control  the  enrolled  Act.  Formerly  they 
were  consulted  for  the  purpose  of  impeaching 
the  Act  The  journals  were  referred  to  in 
Skinner  y.  Demtng,  2  Ind.  560;  Coleman  y. 
Dobbins,  8  Ind.  156;  McCuUoeh  y.  State,  11  Ind. 
480;  Cobum  y.  Dodd,  14  Ind.  847. 

The  rule  was  changed  and  the  enrolled  Act 
held  conclusiYc  of  its  Yalid  passage. 

Evans  y.  Browne,  80  Ind.  514;  Bender  y. 
StaU,  58  Ind.  254;  mger  y.  Bandolph  County 
Comrs.  70  Ind.  881;  State  Y.  Denny,  4  L.  R.  A. 
65, 119  Ind.  449. 

IOWA: — In  Iowa  the  enrolled  Act  in  the  Sec- 
retary of  State's  office  is  held  to  be  the  ultimate 
proof  of  the  law. 

Clare  y.  State,  5  Iowa,  510;  Duncombe  y. 
Prindle,  12  Iowa,  1. 

Where  the  Yalidity  of  a  constitutional  amend- 
ment was  in  question,  as  different  proYisions  of 
the  constitution  applied,  it  was  held  that  the 
journals  could  be  consulted. 

Koehler  y.  Hill,  60  Iowa,  548.    % 

EIansab: — ^In  Kansas  the  enrolled  Act  is  con- 
trolled by  the  journals. 

Haynes  y.  Heller,  12  Kan.  884,  reporter's 
note;  Divisionof  Howard  County,  15  Kan.  194; 
Lea9env)orth  County  Comrs.  y.  HigmnJbotham, 
17  Ean.  62;  Be  Constitutional  Prohibitory 
Amendment,  24  Kan«  700;  State  y.  Francis,  25 
Kan.  724;  Be  Vanderberg,  28  Kan.  248;  Wey- 
and  Y.  Stocer,  85  Kan.  645;  State  y.  Bobertson, 
41  Kan.  200. 

Kentuoky:— In  Elentucky  the  question  has 
not  been  squarely  decided  whether  the  journals 
in  a  conflict  woiild  OYcrcome  the  presumption 
of  the  enrolled  Act,  but  the  intimation  of  the 
court  are  that  it  would. 

Com.  Y.  Jackson,  5  Bush,  680;  Auditor  y. 
Hayeraft,  14  Bush,  284. 

Louisiana: — In  this  State  it  is  held  that  the 
enrolled  Act  is  conclusiYC. 

Louisiana  State  Lottery  Co.  y.  Biehoux,  28 
La.  Ann.  748;  Whited  y.  Lewis,  25  La.  Ann. 
568. 

Mains  :^In  this  State  the  enrolled  Act  is 
held  to  be  the  best  cYidence,  and  not  to  be  OYer- 
come  by  the  jovnals  where  its  record  ia  com- 
plete. 

Weeks'y.  Smth,  81  Me.  588. 

Mabtland:— In  this  State  the  enrolled  Act 
was  at  first  held  to  be  conclusiYe.  Afterwards 
the  decisions  are  that  it  maY  bo  impeached  by 
thejoumals.    The  first  series  of  cases  is: 

Fouke  Y.  Fleming,  18  Md.  412;  Annapolis  y. 
Harwood,  82  Md.  471. 

Under  anew  Constitution  the  following  cases 
held  that  the  enrolled  Act  might  be  impeached 
by  the  journals  aifd  other  evidence: 

Berry  y.  Baltimore  d  D.  P.  B.  Co.  41  Md. 
446;  Legg  y.  Annapolis,  42  Md.  208;  Strauss 
Y.  Heiss.  48  Md.  292. 

Mabsaohusbtts:— In  this  State  no  cases 
have  been  found  bearing  on  the  subject 
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MicmGAH:— In  this  State  the  enrolled  Act  is 
c  >utrolled  by  the  entries  on  the  jonmals. 

Sou^tearth  T.  Palmyra  dJ.B.Co.2  Mich. 
»H7;  Oreen  ▼.  Orata,  1  Dougl.  851;  BurOmt 
y  Britain,  2  Dougt  191;  People  v.  Mahaney, 
13  Mich.  481;  People  v.  Supermeor  of  Onondaga, 
16  Mich.  254;  Steekert  v.  East  Saginaw,  22 
Mich.  104;  Pack  v.  Barton,  47  Mich.  520;  Atty- 
Oen.  v.  Joy,  55  Mich.  94;  Callaghan  v.  Chip- 
man,  59  Mich.  610;  Atty-Qen.  v.  Rice,  64 
Mich.  885;  Pe(yple  v.  MeElroy,  2  L.  R.  A.  609, 
72  Mid).  446;  Saekrider  v.  Saginaw  County 
Suprs.  79  MicJi.  59;  Stow  v.  Grand  Bapids.  79 
Mich.  595;  Bode  ▼.  Phelps,  80  Mich.  598;  Cald- 
well T.  Ward,  88  Mich.  18;  People  v.  Bureh,  84 
Mich.  408. 

MiNinE80TA:~In  this  State  it  is  held  that 
the  journals  control  the  enrolled  Act. 

Bamsey  County  Suprs,  y.  Heenan,  2  Minn. 
880;  State  y.  Hastings,  24  Minn.  78;  BuH  v. 
Winona  dt  St,  P.  JR.  Co,  81  Minn.  472;  State  y. 
P^erson,  88  Minn.  148;  Lincoln  y.  Eaugan,  45 
Minn.  451. 

Mississippi: — ^In  this  State  the  enrolled  Act 
is  held  conclosiYe.  In  one  case  a  different  rale 
was  laid  down,  in  the  case  of  Brady  y.  West, 
50  Miss.  68.  The  case  was  overruled.  The 
following  cases  hold  the  law  conclusive: 

Oreen  v.  WeUer,  82  Miss.  650;  Oreen  y,  Weller, 
88  Miss.  785;  Swann  v.  Buck,  40  Miss.  268;  Ex 
parte  Wren,  68  Miss.  512. 

Mi880URi:-7ln  this  State  the  enrolled  Act 
was  at  first  held  condusive,  though  where 
an  amendment  to  the  Constitution  was  in  ques- 
tion the  Journals  were  consulted. 

State  Y.  MeBride,  4  Mo.  808. 

The  following  caJse  hdd  the  enrolled  Act  to 
be  conclusive: 

PaeiJU  B.  Co,  Y.  Ootemor,  23  Mo.  858. 

Upon  a  chance  of  the  Constitution  the  legis- 
lative Journals  have  been  allowed  to  impeach 
the  recorded  Act. 

Bradley  y.  West,  60  Mo.  88;  State  v.  Mead, 
71  Mo.  266. 

Montana: — In  this  State  no  cases  have  been 
found  on  the  subject 

Nebraska:— In  this  State  journals  are  used 
to  impeach  the  enrolled  Act. 

Hull  V.  Miller,  4  Neb.  503;  State  v.  Liedtke, 

9  Neb.  462;  CoUreU  v.  State,  9  Neb.  128;  Bal- 
lou  Y.  Black,  17  Neb.  889;  State  v.  McLelland, 
18  Neb.  286;  State  v.  Bobinson,  20  Neb.  96; 
Be  Oroff,  21  Neb.  647;  StaU  v.  Van  Duyn,  24 
Neb.  586. 

Nbyada:— In  this  State  the  enrolled  Act  is 
held  conclusive. 
StaU  V.  Swift,  10  Nev.  176:  StaU  v.  Bogers, 

10  Nev.  250;  State  v.  Glenn,  18  Nev.  89. 

In  StaU  V.  Tuny,  19  Nev.  891,  where  the 
Constitution  required  an  amendment  to  be  en- 
tered in  full  on  the  Journals,  an  amendment 
was  held  iuYalid  because  the  requirements 
were  not  complied  with. 

New  Hampshirb: — In  this  State  the  enrolled 
Act  is  controlled  by  the  Journals. 

Opinions  of  Justices,  85  N.  H.  579;  Opinion 
Declaring  Soldiers  Voting  BiU,  45  N.  H.  607; 
Opinions  ef  Justices,  52  N.  H.  622. 

New  Jebset:— In  this  State  the  enrolled 
Act  is  held  to  be  the  most  appropriate  evidence 
of  the  law,  and  is  not  overcome  by  inconsistent 
entries  in  tbejoumals. 

StaU  Y.   Joung,  82  N.  J.   L.  29;  Passaic 
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County  Freeholders  v.  Stevenmm^  46  N.  J.  Ik 
178;  Standard  Underground  Cable  Co.  y.  Att^ 
Gen.  46  N.  J.  Eq.  270. 

New  Tosk:— In  New  York  the  Revised 
SUtutes  (1  Rev.  Stat.  187,  sections  10  and  U) 
provided  that  the  Secretary  of  State  shoold  re- 
ceive the  enrolled  Act,  and  abooki  indoEM 
upon  it  the  day,  months  and  year  when  the 
same  became  a  law,  and  Uiat  his  certiilcmtip' 
should  be  conclusive  of  the  facts  stated  tbereiil 
There  was  also  a  provision  that  no  bill  shook^ 
be  deemed  to  be  passed  by  the  assent  of  two 
thirds  of  the  members,  unless  the  fact  was  cer- 
tified by  the  presiding  oflSoer  of  each  Hou^e. 
The  question  arose  in  a  number  of  caaea 
whether  certain  acts  had  been  passed  whicii 
were  acts  of  incorporation  and  were  reoolred 
by  the  constitution  of  New  York  to  be  adopted 
by  a  two  thirds  vote.  It  was  held  that  for  the 
purpose  of  ascertaining  the  vote,  recoam 
might  be  had  to  the  original  enrolled  Ad  oo 
file  in  the  Secretary  of  State's  ofBoe,  and  tbat 
the  absence  of  the  certificate  of  the  presiding 
ofBcers  to  a  two  thirds  vote  avoided  the  Act. 

Thomas  v.  Dakin,  22  Wend.  9;  W4xrmer  y. 
Beers,  28  Wend.  125;  Hunt  v.  VanAlsiyne^  S5 
Wend.  605;  PeonUy.  Purdy,2B\\\,^U  Pmrdy 
y.  People,  4  Hill,  884;  De  Bow  v.  Avfrfe,  1 
Denio,  14;  Commercial  Bank  ef  Bufaip  v. 
Sparrow,  2  Denio,  97. 

It  was  also  stated  by  one  or  two  iodget  in  a 
semble,  (Warnery,  Beers, 2S Wend.  126;  Pm^ 
v.  People,  4  Hill,  884;  De  Bow  v.  /Mf,  1 
Denio,  14;)  that  the  Joiurnals  might  also  be  ex- 
amined, but  these  dicta  have  not  been  foOowed: 
The  present  law  in  New  York  U  that  the 
Journals  cannot  be  consulted  to  determine 
whether  an  Act  has  been  passed  by  the  reqswite 
vote. 

People  V.  Chenango  Suprs,  8  N.  Y.  817,  837, 
828;  People  v.  Devlin,  88  N.  Y.  20^268; 
P^opfo  Y.  Marlborough  Highway  Oomr9.  54  N.  Y. 
276. 

In  the  case  of  PeopUy,  Pttrm,  98  N.Y.  128. 
where  the  constitution  required  that  all  acta, 
like  the  Act  in  question,  to  be  valid  must  be 
reported  by  a  commission,  it  was  held  that  the 
Journal  might  be  resorted  to  to  show  that  tbe 
Act  was  not  reported  by  the  commission.  Thi» 
view  grew  out  of  a  peculiar  provision  of  the 
constitution,  and  does  not  take  New  Y<ak  oat 
of  tbe  line  of  those  states  which  hold  that  tbe 
enrolled  Act  cannot  be  impeached  by  entries 
upon  the  Journals. 

NoBTH  Carolina:— In  North  Carolina  it  if 
held  that  the  enrolled  Act  is  conclusive. 

Brodnaxy.OroomOomrs,f^^,C.M)i;  Stale 
y,  Bobinson,  81  N.  C.  409. 

Ohio:— In  this  State  the  Journals  are  per- 
mitted to  control  the  enrolled  Act. 

StaU  v.  Moffitt,  5  Ohio,  858;  MilUr  y.  StaU, 
8  Ohio  St.  475;  Fordyce  v.  Oodman,  20  Ohio 
St.  1;  StaU  v.  Smith,  4  West  Rep.  lOl,  44 
Ohio  St.'  849;  StaU  v.  Kiesewetter,  10  West 
Reo.  495,  45  Ohio  St  254. 

Obboon: — In  this  State  the  Journals  control 
the  enrolled  Act 

Mumfard  v.  SewaU,  11  Or.  67-71;  dtaU  v. 
Wright,  14  Or.  865. 

Pennstlvania:— In  this  State,  while  tl» 
question  is  not  clearly  settled  the  tendency  of 
the  decisions  is  towards  the  conduaiYeneM  of 
the  enrolled  Act 
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Speer  t.  Ptank-Road  Co,  22  Pa.  876;  South- 
work  Bank  ▼.  0am.  26  Pa.  446;  Kilaore  v.  Mch 
fe^  85  Pa.  412;  0am.  y.  Martin.  107  Pa.  185. 

ui  SatUhtoafi  Bank  t.  Cdm.  tbe  journals 
were  consulted  to  determioe  whicli  of  two  bills 
paaaedfinU 

lo  Cam.  ▼.  Martin,  tbe  preBidin^  judge  of 
tbe  lower  court  declined  to  look  id  to  the 
JoofnalSy  following  State  y.  Tourw,  and  tbe 
CMC  was  decided  bj  tbe  Supreme  Court  with- 
out ezamiidng  the  jouniids. 

Rhods  Island  : — In  this  State  we  have  found 
BO  cases  on  the  subject 

SoTTTH  Caboltnai—Id  tbls  State  tbe  jour- 
nals are  permitted  to  control  tbe  presumption 
from  the  enrolled  Act. 

£Stete  V.  Ptatt,  2  S.  C.  150;  State  v.  SmalU, 
11  8.  O.  262;  Band  Debt  Case,  12  8.  C.  200; 
8taU  T.  Bagood,  18  S.  C.  46. 

Tbhkbsssb: — ^In  Tennessee  the  journals  are 
permitted  to  control  the  presumption  from  the 
enrolled  Act. 

StaU  Y.  MeCanneU,  8  Lea«  882;  Gaines  y. 
Earrigan,  4  Lea,  608;  WiUiams  y.  StaU,  6 
Lea,  549;  Brewer  y.  Euntingdan,  86  Tenn.  782; 
State  T.  Algood,  87  Tenn.  168. 

Tkxas:— In  Texas  tbe  enrolled  Act  is  held 
to  he  the  best  evidence  and  is  not  controlled 
\sj  the  journals. 

Central  B.  Co.  y.  Uearne,  82  Tex.  546;  Blee- 
singy.  Qatveeton,  42  Tex.  641;  Bouston  db  T, 
0.  It.  Co.  Y.  Odum,  58  Tex.  848;  Day  Land  d 
0.  Co.  T.  StaU,  68  Tex.  526;  Usener  y.  StaU, 
8  Tex.  App.  177;  Bunt  y.  StaU,  22  Tex.  App. 
386:  Bx  parte  Tipton,  28  Tex.  App.  488. 

In  Bunt  Y.  State^  svpra,  tbe  journals  were 
examined,  but  Bx  parte  Tipton  practically 
OYerrules  that  case,  and  restores  to  authority 
Ueener  v.  State,  wbidi  held  tbe  enrolled  Act 
tonclusiye. 

YEBMONT^-In  this  State  there  is  no  decision 
by  tbe  Supreme  Court  of  tbe  State. 

Judge  Prentiss,  of  the  United  States  District 
Court,  in  Be  Welman,  20  Yt.  656,  expressed 
tbe  opinion  that  the  enrolled  Act  was  the  only 
proper  evidence,  not  only  of  its  existence  as  a 
law.  but  of  the  time  of  its  commencement, 
'though  it  may  be  necessary  and  admissible 
In  some  instances,  particularly  when  an  Act 
becomes  a  law  by  not  being  signed  or  returned 
with  objections,  or  by  being  returned  and  re- 
passed by  Congress,  to  carry  back  tbe  inquiry 
to  tbe  legislatiYe  journals." 

Yiboinia: — In  this  State  tbe  enrolled  Act  is 
not  conclufiiYc,  and  tbe  journals  are  permitted 
to  control  tbe  presumption  therefrom. 

Wise  Y.  Bigger,  79  Va.  269. 

Washington: — In  this  State  we  have  found 
no  cases  on  the  subject. 

Wbst  YiBGmiA: — In  this  State  tbe  enrolled 
Act  iB  controlled  by  entries  upon  the  journals. 

Osbum  Y.  Staiey,  5  W.  Ya.  85. 

Wisconsin: — In  tbls  State  tbe  presumption 
from  tbe  enrolled  Act  is  controlled  by  the 
journals. 

Watertoumw.  Cody,  20  Wis.  501;  Bounds. 
Wiseonein  0.  R  Co,  ^  Wis.  548;  Meraele  y. 
Ikmn,  64  Wis.  828. 

Wtoming:— In  this  State  the  presumption 
from  tbe  enrolled  Act  is  conlrolled  by  tbe 
Jonmals. 

Brown  y.  Ifash,  1  Wvo.  85;  Union  Pae, 
R.  Oo.  Y.  Oarr,  1  Wyo.  96. 

14SU.S. 


Mr.  Justice  Harlan  dellYcred  tbe  opinion 
of  tbe  court: 

Duties  were  assessed  and  collected,  accord- 
ing to  tbe  rates  established  by  what  is  known  as 
tbe  Tariff  Act  of  October  1st,  1890,  on  woolen 
dress  goods,  woolen  wearing  apparel,  and  silk 
embroideries,  imported  by  Marshall  Field  & 
Co. ;  on  silk  and  cotton  laces  imported  by  Boyd, 
Sutton  &  Co.;  and  on  colored  cotton  cloths  im- 
ported by  Herman,  Stembach  &  Co.  26  Stat 
at  L.  567,  chap.  1244,  §  1. 

Tbe  importers  seYerallyiyrotested  against  tbe 
assessment  upon  tbe  ground  that  tbe  Act  was 
not  a  law  of  the  United  States.  Upon  appeal 
to  tbe  Board  of  General  Appraisers  under  tbe 
Act  of  June  lOtb,  1890,  known  as  the  Customs 
Administrative  Act,  tbe  decision  of  tbe  collect- 
or in  each  case  was  approved.  Chap.  407,  ^§ 
14,  15,  26  Stat  at  L.  181, 187.  Tbe  judgment 
of  the  Board  haYing  been  affirmed  by  the  cir- 
cuit courts  of  the  United  States  in  tbe  respec- 
tive districts  in  which  these  matters  arose,  tbe 
cases  have  been  brought  here  for  reYiew. 

Tbe  appellants  question  tbe  validity  of  tbe 
Act  of  October  1st.  1890,  upon  three  grounds 
to  be  separately  examined. 

First.  The  seventh  section  of  article  one  of 
the  Constitution  of  the  United  States  pro- 
Yides:  "All  bills  for  raising  rcYenue  shall 
originate  in  tbe  House  of  RepresentatiYes  but 
the  Senate  may  propose  or  concur  with  amend- 
ments as  on  other  bills.  EYery  bill  which  shall 
have  passed  tbe  House  of  Representatives  and 
the  Senate,  shall,  before  it  becomes  a  law,  be  pre- 
sented to  the  President  of  tbe  United  States;  if 
be  approYe  he  shall  sign  it»  but  if  not  he  shall 
return  it,  with  his  objections  to  that  House  in 
which  it  shall  baYC  originated,  who  shall  enter 
tbe  objections  at  large  on  their  journal,  ani!  pro- 
ceed to  reconsider  it.  If,  after  such  reconsider  > 
ation,  two  thirds  of  that  House  shall  agree  to 
pass  the  bill,  it  shall  be  sent,  together  with  the 
objections,  to  the  other  House,  by  which  it  shall 
likewise  be  reconsidered,  and,  if  approved  by 
two  thirds  of  that  House,  it  shall  become  a  law. 
But  in  all  such  cases  the  votes  of  both  Houses 
shall  be  determined  by  yeas  and  nays,  and  the 
names  of  the  persons  Yotine  for  and  against  tbe 
bill  shall  be  entered  on  me  journal  of  each 
House  respectively.  If  any  bill  shall  not  be  re- 
turned by  the  I^esident  within  ten  days  (Sun- 
days excepted)  i^er  it  shall  baYe  been  pre- 
sented to  him,  the  same  shall  be  a  law,  in  like 
manner  as  if  be  bad  signed  it,  unless  tbe  Con- 
gress by  their  adjournment  prevent  its  return, 
m  which  case  it  shall  not  be  a  law. 

"Every  order,  resolution,  or  YOte  to  which 
tbe  concurrence  of  tbe  Senate  and  House  of 
Representatives  may  be  necessary  (except  on 
a  question  of  adjournment)  shall  be  presented 
to  tbe  President  of  the  United  States;  and  be- 
fore tbe  same  shall  take  e£fect,  shall  be  ap- 
proved by  him,  or  being  disapproved  by  him, 
shall  be  repassed  by  two  thirds  of  tbe  Senate 
and  House  of  Representatives,  according  to  the 
rules  and  limitations  prescribed  in  tbe  case  of 
a  bill." 

The  Revised  Statutes  provide  that  "when- 
ever a  bill,  order,  resolution  or  vote  of  tbe 
Senate  and  House  of  Representatives,  having 
been  approved  by  the  President,  or  not  having 
been  returned  by  him  with  his  oblections.  be- 
comes a  law  or  takes  effect,  it  shall  forthwith 
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be  received  by  the  Secretary  of  State  from  the 
President;  aod  wheoever  a  bill,  order,  resolu- 
tion, or  vote  is  returned  by  the  President  with 
his  objections,  and,  on  being  reconsidered,  is 
agreed  to  be  passed,  and  is  approved  by  two 
thirds  of  both  houses  of  Congress  and  thereby 
becomes  a  law  or  takes  effect,  it  shall  be  re- 
ceived by  the  Secretary  of  State  from  the 
President  of  the  Senate,  or  Speaker  of  the 
House  of  Representatives  in  whichsoever  House 
it  shall  last  have  been  so  approved,  and  he 
ah  All  carefully  preserve  the  originals."    §  204. 

The  original  enrolled  Act  in  question,  des- 
ignated on  its  face  '^H.  R.  9416,"  was  received 
at  the  Department  of  Stale  October  Ist,  1890, 
and  when  so  received  was  attested  by  the  sig- 
natures of  Tbomas  B.  Reed,  Speaker  of  the 
House  of  Representatives,  and  Levi  P.  Morton, 
Vice  President  of  the  United  States  and  Presi- 
dent of  the  Senate,  and  had  thereon  these  en- 
dorsements: 

"Approved  October  1st,  1890,   - 

Bemj.  Hakkison." 

"I  certify  that  this  Act  originated  in  the 
House  of  Representatives. 

Edw.  McPherson,  Clerk" 

It  is  made  the  duty  of  the  Secretary  of  State 
to  furnish  to  the  congressional  printer  "a  cor- 
rect copy  of  every  Act  and  Joint  Resolution,  as 
soon  as  possible  after  its  approval  by  the  Pres- 
ident, or  after  it  has  become  a  law,  in  accord- 
ance with  the  Constitution,  without  such  ap- 
proval." That  duty  was  performed  by  the 
Secretary  of  State  with  respect  the  Act  in 
question,  and  the  Act  appears  in  the  volume  of 
•tatutes  published  and  distributed  under  the 
authoritv  of  the  United  States.  Rev.  Stat. 
§§  210.  3803,  8805,  8807,  8808. 

The  contention  of  the  appellants  is,  that  this 
enrolled  Act,  in  the  custody  of  the  Secretary 
of  State,  and  appearing,  upon  its  face,  to  have 
become  a  law  in  the  mode  prescribed  by  the 
Constitution,  is  to  be  deemed  an  absolute  null- 
ity, in  all  its  parts,  because — such  is  the  allepm- 
tion — ^it  is  shown  by  the  congressional  records 
of  proceedings,  reports  of  committees  of  each 
House,  reports  of  committees  of  conference, 
and  other  papers  printed  by  authority  of  Con- 
gress, and  having  reference  to  House  bill 
9416,  that  a  section  of  the  bill,  as  it  finally 
passed,  was  not  in  the  bill  authenticated  by  the 
■ignaturea  of  the  presiding  officers  of  the  re- 
•pective  houses  of  Congress,  and  approved  by 
the  President.  The  section  alleged  to  have 
been  omitted  was  as  follows: 

**8ection  80.  That  on  all  original  and  un- 
broken factory  packages  of  smoking  and  man- 
ufactured tolxEicco  and  snuff,  held  by  manu- 
facturers or  dealers  at  the  time  the  reduction 
herein  provided  for  shall  go  into  effect,  apon 
which  the  tax  has  been  paid,  there  shall  be  al- 
lowed a  drawback  or  rebate  of  the  full  amount 
of  the  redaction,  but  the  same  shall  not  apply 
In  any  case  where  the  claim  has  not  been  pre- 
sented within  sixty  days  following  the  date  of 
reduction;  and  such  rebate  to  manufacturers 
mav  be  paid  in  stamps  at  the  reduced  rate; 
and  no  claim  shall  be  allowed  or  drawback 
paid  for  a  less  amount  tban  five  dollars.  It 
shall  be  the  duty  of  the  Commiteioner  of  Inter- 
nal Revenue,  with  the  approval  of  the  Secre- 
tary of  the  Treasury,  to  adopt  such  rules  and 
regulations  and  to  prescribe  and  furnish  such 

S03 


blanks  and  forms  as  may  be  necessary  to  carry 
this  section  into  effect.  For  the  payment  of 
the  rebates  provided  for  in  this  aecdon  there  is 
hereby  appropriated  any  money  in  the  Tie«i- 
ury  not  otherwise  appropriateo.'' 

The  argument  in  behalf  of  the  appelUnts  H, 
that  a  bill,  signed  by  the  Speaker  of  the  House 
of  Representatives  and  by  the  President  of 
the  Senate,  presented  to  and  approved  by  the 
President  of  the  United  States,  and  dehvered 
by  the  latter  to  the  Secretary  of  State,  as  an 
Act  passed  by  Congress,  does  not  become  m 
law  of  the  United  States  if  it  had  not  in  fact 
been  passed  by  Congress.  In  view  of  the  ex- 
press requirements  of  the  Constitution  tne  cor- 
rectness of  this  general  principle  cannot  be 
doubted.  There  is  no  authority  in  the  presid- 
ing officers  of  the  House  of  Representatives 
and  the  Senate  to  attest  by  their  rignaturea, 
nor  in  the  I^^ident  to  approve,  nor  in  the 
Secretory  of  State  to  receive  and  cause  to  be 
published,  as  a  legislative  Act»  any  bill  not 
passed  by  Congress. 

But  this  concession  of  the  correctness  of  the 
general  principle  for  which  the  appellants  con- 
tend does  not  determine  the  precise  question 
before  the  court;  for  it  remains  to  inquire  as  to 
the  nature  of  the  evidence  upon  which  a  court 
may  act  when  the  issue  is  made  as  to  wh<ftbcr 
a  bill  originating  in  the  House  of  Represent*- 
tives  or  the  Senate,  and  asserted  to  have  be- 
come a  law,  was  or  was  not  passed  by  C'oo- 
fress.  This  question  is  now  presented  for  the 
rst  time  in  this  court.  It  has  received,  as  its 
importance  required  that  it  should  receive,  the 
most  deliberate  consideration.  We  recognize, 
on  one  hand,  the  duty  of  this  court,  from  the 
performance  of  which  it  may  not  shrink,  to 
give  full  effect  to  the  provisions  of  the  Con«ti- 
tution  relating  to  the  enactment  of  laws  that 
are  to  operate  wherever  the  authority  and  ju- 
risdiction of  the  United  States  extend.  On 
the  other  hand,  we  cannot  be  nnmindfol  of 
the  consequences  that  must  result  if  this  r'MiTt 
should  feel  obliged,  in  fidelity  to  the  Constitu 
tion,  to  declare  that  an  enrolled  bOl,  oo  which 
depend  public  and  private  interests  of  vast 
magnitude,  and  which  has  been  suthentksicd 
by  the  signatures  of  the  predding  oflkxfs  of 
the  two  nouses  of  Congress,  and  by  the  wb- 
proval  of  the  President,  and  been  deposited  is 
the  public  archives,  q»  an  Act  qfCongrem,  was 
not  in  fact  passed  by  the  House  of  Representa- 
tives and  the  Senate,  and  therefoiv  old  not  be- 
come a  law. 

The  clause  of  the  Constitution  upon  which 
the  appellants  rest  tiieir  contention  that  the 
Act  in  question  was  never  passed  by  Congress 
is  the  one  declaring  that  "eadi  House  sbaD 
keep  a  journal  of  Its  proceedings,  and  from 
time  to  time  publish  ih^  same,  except  soc^ 
parts  as  may  in  their  judgment  require  secrecy; 
and  the  yeas  and  nays  of  the  members  of 
either  house  on  any  question  shall,  at  the  de> 
sire  of  one  fifth  of  those  present,  oe  entered 
on  the  journal."  Art.  1,  g  5.  It  was  as- 
sumed in  argument  that  the  object  of  lUi 
clause  was  to  make  the  journal  Uie  best.  If  nol 
conclusive  evidence  upon  the  iMue  as  to 
whether  a  bUl  was,  in  fact,  psased  1^  the  two 
houses  of  ConrresB.  But  the  words  used  do 
not  require  audi  interpretation.  On  the  con- 
trary, as  Mr.  Jfutiee  Story  has  well  said,  *%hs 
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objeel  of  the  whole  clause  Is  to  insure  publicity 
^j  to  tiM  piooeediDgs  of  tbe  Ledalature,  and  a 
eocie^pondeDt  lesponsibilitj  of  the  members 
to  thor  vespective  coDstituents.  And  it  is 
founded  In  sound  policy  and  deep  political  fore- 
ilKbt.  Intri^e  and  cabal  are  thus  deprived 
«  some  of  ueir  main  resources,  by  plot  ting 
and  derlainff  measures  in  secrecy.  The  public 
"  BiDd  is  enl^htened  by  an  attentive  ezamina- 
tk»  d  the  public  measures;  patriotism,  and 
Integrity,  and  wisdom  obtain  their  due  reward; 
sod  votes  are  ascertained,  not  by  vague  con- 
jecture, but  bv  positive  facts.  ...  So  long 
M  known  and  open  responsibility  is  valuable 
ssadieck  or  an  incenlive  among  the  repre- 
sentatives of  a  free  people,  so  long  a  ioumal  of 
their  proceeding  and  their  votes,  puolished  in 
the  face  of  the  world,  will  continue  to  enjoy 
pabUc  favor  and  be  demanded  by  r^nblic  opin- 
ton."    2  Story,  Const.  8§  840.  841.^       ^ 

In  regard  to  certain  matters,  the  Oonstitu- 
tion  expressly  requires  that  they  shall  be  en- 
tered on  tbe  ioumal.  To  what  ezteut  the 
Tslidity  of  legislative  action  may  be  affected 
by  tbe  failure  to  have  those  matters  entered  on 
the  journal,  we  need  not  inquire.  No  such 
question  is  presented  for  determination.  But 
it  is  dear  that,  in  respect  to  the  particular 
mode  in  which,  or  wito  what  fullness,  shall 
be  kept  the  proceedings  of  either  house  relatin? 
to  matters  not  express! v  required  to  be  entered 
00  tbe  Journals;  whether  bills,  orders,  resolu- 
htions,  reports,  and  amendments  shall  be  en- 
tered at  large  on  the  journal,  or  only  referred 
to  aod  designated  by  their  titles  or  by  numbers; 
these  and  like  matters  were  left  to  tbe  dis- 
cretion of  the  respective  houses  of  Congress. 
Nor  does  any  clause  of  that  instrument,  either 
eipressly  or  by  necessair  implication,  pre- 
•enbe  the  mode  ia  which  the  fact  of  the  origl- 
osl  passage  of  a  bfll  by  the  House  of  Repre- 
■mtatives  and  the  Senate  shall  be  authenticated, 
or  preclude  Congress  from  adopting  any  mode 
to  that  end  which  its  wisdom  suggests.  Al- 
though the  Constitution  does  not  expressly  re- 
quire bills  ttiat  have  passed  Congress  to  be 
attested  by  the  sifnaturcs  of  the  presiding 
officers  of  the  two  nouses,  usage,  the  orderly 
conduct  of  legislative  proceedings,  and  the 
rales  under  which  tb^  two  bodies  have  acted 
rince  the  organization  of  the  government,  re- 
7«]     quire  that  mode  of  authentication. 

The  signing  by  the  Speaker  of  the  House  of 
Bepresentati^s,  and,  by  the  President  of  the 
Senate,  in  open  session,  of  an  enrolled  bOl,  Is 
to  official  attestation  by  the  two  houses  of  such 
bin  as  one  that  has  passed  Congress.  It  is  a 
declaration  by  the  two  houses,  through  their 
presiding  oiBcers,  to  the  President,  that  a  bill, 
thus  attested,  has  received .  in  due  form,  the  sane- 
tion  of  the  legislative  branch  of  the  govem- 
BDent,  and  that  it  is  delivered  to  him  in  obe- 
dience to  the  constitutional  requirement  that 
tU  biUs  which  pass  Congress  shall  be  presented 
u>  him.  And  when  a  bill*  thus  attested,  re- 
ceives his  approval,  and  is  deposited  in  the 
public  archives,  its  authentication  as  a  bill 
that  has  passed  Congress  should  be  deemed 
complete  and  unimpeachable.  As  the  Presi- 
dent  has  no  authority  to  approve  a  bill  not 
Passed  by  Congress,  an  enrolled  Act  in  tbe 
cnstodv  of  the  Secretary  of  State,  and  having 
the  official  attestations  of  the  Speaker  of  the 
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House  of  Representatives,  of  the  President  of 
the  Senate,  and  of  the  President  of  the  United 
States,  carries,  on  its  face,  a  solemn  assurance 
by  the  legislative  and  executive  departments 
of  tbe  government,  charged,  respectively, 
with  the  duty  of  enacting  and  executing  tbe 
laws,  that  it  was  passed  by  Congress.  The  re- 
spect due  to  coequal  and  independent  depart- 
ments requires  the  judicial  department  to  act 
upon  that  assurance,  and  to  accept,  as  having 
passed  Congress,  all  bills  authenticated  in  the 
manner  stated;  leaving  the  courts  to  deter- 
mine, when  the  question  properly  arises, 
whether  the  Act,  so  authenticated,  is  in  con- 
formity with  tbe  Constitution. 

It  is  admitted  that  an  enrolled  Act,  thus  au- 
thenticated, is  sufficient  evidence  of  itself — 
nothing  to  the  contrary  appearing  upon  its 
face — that  it  passed  Congress.  But  the  con- 
tention is,  that  it  cannot  be  regarded  as  a  law 
of  the  United  States  if  the  journal  of  either 
House  fails  to  show  that  it  passed  in  tbe  precise 
form  in  which  it  was  signed  by  the  presiding 
officers  of  the  two  houses,  and  approved  by 
tbe  President.  It  is  said  that,  und^^r  any  other 
view,  it  becomes  |5ossible  for  tbe  Speaker  of 
the  House  of  Representatives  and  tbe  President 
of  the  Senate  to  impose  upon  the  people  as  a 
law  a  bill  that  was  never  passed  by  Congress. 
But  this  possibility  is  too  remote  to  be  serious- 
ly considered  in  the  present  inquiry.  It  sug- 
gests a  delit)ei*ate  conspiracy  to  which  the  pre- 
siding officers,  the  committees  on  enrolled 
bills,  and  tbe  clerks  of  tbe  two  Houses  must 
necessarily  be  parties,  all  acting  with  a  com- 
mon purpose  to  defeat  an  expression  of  the 
popular  will  in  the  mode  prescribed  by  tbe 
Constitution.  Judicial  action  based  upon  such 
a  suggestion  is  forbidden  by  tbe  respect  due  to 
a  co-ordinate  branch  of  tbe  government  Tbe 
evils  that  may  result  from  the  recognition  of 
the  principle  that  an  enrolled  Act,  in  the  cus- 
tody of  the  Secretary  of  State,  attested  by  the 
signatures  of  the  presiding  officers  of  the  two 
houses  of  Congress,  and  the  approval  of  the 
President,  Ib  conclusive  evidence  that  it  was 
passed  by  Congress,  according  to  tbe  forms  of 
the  Constitution,  would  be  far  less  than  those 
that  would  certainly  result  from  a  rule  making 
the  validity  of  Congressionalenactments  depend 
upon  the  manner  in  which  the  loumals  oi  the 
respective  houses  are  kept  by  the  subordinate 
officers  charged  with  the  auty  of  keeping  them. 

The  views  we  have  expressed  are  supported 
by  numerous  adjudications  in  this  country,  to 
some  of  which  it  is  well  to  refer.  In  State  v. 
TauTiff,  82  N.  J.  L.  29,  87,  the  question  arose 
as  to  the  relative  value,  as  evidence  of  the  pass- 
age of  a  bill,  of  the  journals  of  the  respective 
houses  of  the  Legislature  and  the  enrolled  Act 
authenticated  by  tbe  signatures  of  the  speakers 
of  the  two  houses  and  by  the  approval  of  the 
governor.  The  bill  there  in  question,  it  was 
alleged,  originated  in  the  house  and  was 
amended  in  uie  senate,  but  as  presented  to  and 
approved  by  the  governor,  did  not  contain  all 
the  amendments  made  in  tbe  senate.  Refer- 
ring tp  tbe  provision  in  the  constitution  of  New 
Jersey  requiring  each  house  of  the  Legislature 
to  keep  a  jqumal  of  its  proceedings — which 
provision  is  in  almost  the  same  words  as  the 
above  clause  quoted  from  the  Federal  Constitu- 
tion—the  court,  speaking  by  Ohkf  Justice 
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Bcflsley,  said  that  it  was  impossible  for  the 
miod  DOt  to  inclioe  to  the  opinioo  tliat  the 
framers  of  the  coostitutioD,  in  exacting  the 
keeping  of  the  journals,  did  not  design  to  create 
records  that  were  to  be  the  ultimate  and  con- 
clusive evidence  of  the  conformity  of  legislative 
action  to  the  constitutional  provisions  relating 
to  the  enactment  of  laws.  In  the  nature  of 
things,  it  was  observed,  these  journals  must 
have  been  constructed  out  of  loose  and  hasty 
memoranda  made  in  the  pressure  of  business  and 
amid  the  distractions  of  a  numerous  assembly. 
The  Cluef  JuHice  said :  "Can  anyone  deny 
that,  if  the  laws  of  the  State  are  to  be  tested  by  a 
comparison  with  these  journals,  so  imperfect, 
so  unauthenticated,  that  the  stability  of  all 
written  law  will  be  shaken  to  its  very  founda- 
tion? Certainly  no  person  can  venture  to  say 
that  many  of  our  statutes,  perhaps  some  of 
the  oldest  and  most  important,  those  which 
affect  large  classes  of  persons  or  on  which 
ffreat  interests  depend,  will  not  be  found  defect- 
ive, even  in  constitutional  particulars,  if  Judged 
b^  this  criterion.  .  .  .  In  addition  to  these  con- 
siderations, in  judging  of  consequences,  we  are 
to  remember  the  aanger  under  the  prevalence 
of  such  a  doctrine  to  be  apprehended  from  the 
intentional  corruption  of  evidences  of  this  char- 
acter. It  is  scarcely  too  much  to  say  that  the 
legal  existence  of  almost  every  legislative  Act 
would  be  at  the  mercv  of  all  persons  having 
access  to  these  loumals;  for  it  is  obvious  that 
any  law  can  be  invalidated  bv  the  interpolation 
of  a  few  lines  or  the  obliteration  of  one  name  and 
the  substitution  of  another  in  its  stead.  I  cannot 
consent  to  expose  the  state  Legislature  to  the 
hazards  of  such  probable  error  or  facile  fraud. 
The  doctrine  contended  for  on  the  part  of  the 
evidence  has  no  foundation,  in  my  estimation, 
on  any  considerations  of  public  policy."  The 
conclusion  was,  that  upon  grounds  of  public 
policy,  as  well  as  upon  the  ancient  and  well 
settled  rules  of  law,  a  copy  of  a  bill  bearing 
the  signatures  of  the  presiding  officers  of  the 
two  houses  of  the  Legislature  and  the  approval 
of  the  governor,  and  found  in  the  custody  of 
the  Secretary  of  State,  was  conclusive  proof  ot 
the  enactment  and  contents  of  a  statute,  and 
could  not  be  contradicted  by  the  legislative 
journals  or  in  any  other  mode.  These  prin- 
ciples were  affirmed  by  the  New  Jersey  C^urt 
of  Errors  and  Appeals  in  Choten  Frtefioldtn  of 
PasMie  County  v.  Stevenson,  46  N.  J.  L.  173, 
184,  and  in  Standard  Underground  Cable  Co, 
v.  AttvOtn.  46  N.  J.  Eq.  270,  276.  t 

In  Sherman  v.  Story,  80  Cal.  258,  276,  the 
whole  subject  was  carefully  considered.  The 
court,  speaking  through  Jfr.  Jvstiee  Sawyer, 
said:  "Better,  far  better,  that  a  provision 
should  occasionally  find  its  way  into  the  statute 
through  mistake,  or  even  fraud,  than,  that  evexy 
Act,  state  and  national,  should  at  any  and  all 
times  be  liable  to  be  put  in  issue  and  impeached 
by  the  journals,  loose  papers  of  the  Legislature, 
and  parol  evidence.  Such  a  state  of  uncer- 
tainty in  the  statute  laws  of  the  land  woidd 
lead  to  mischiefs  absolutely  intolerable.  .  .  . 
The  result  of  the  authorities  in  England  and  in 
the  other  states  clearly  is,  that,  at  common  law, 
whenever  a  general  statute  is  misrecited,  or  its 
existence  denied,  the  question  is  to  be  tried 
and  determined  by  the  court  as  a  question  of 
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law,  that  is  to  say,  the  court  is  bound  to 
notice  of  it,  and  inform  itself  the  best  way  U 
can;  that  there  is  no  plea  by  which  its  eiiat- 
ence  can  be  put  in  issue  and  tried  asa  questioo 
of  fact;  that,  if  the  enroUment  of  the  statute  is 
in  existence,  the  enrollment  itself  is  the  record, 
which  is  conclusive  as  to  what  the  statute  ia» 
and  cannot  be  imp«u±ed,  destroyed  or  week- 
ened  by  the  journals  of  Parliament  or  mnj 
other  less  authentic  or  less  satisfactory  memo- 
rials: and  that  there  has  been  no  departure 
from  the  prindples  of  the  commoD  law  in  this 
respect  in  the  united  States,  except  in  instances 
where  a  departure  has  becni  groinided  on,  or 
taken  in  pursuance  of,  some  express  conatltii- 
tional  or  statutory  provision  requiring  some 
relaxation  of  the  role,  in  order  that  fnU  effect 
might  be  given  to  sadi  provisions;  and  in  sudi 
instances  the  rule  has  been  relaxed  by  jod^es 
with  great  caution  and  hesitation,  and  the  de- 
parture has  never  been  extended  beyond  an  in- 
spection of  the  journals  of  both  branches  of 
toe  Legislature."  The  provisions  of  the  Cali- 
fornia constitution,  in  force  when  the  above 
case  was  decided,  relating  to  the  journals  of 
legislative  proceeding,  were  substantially  like 
the  clause  upon  that  subject  in  the  Consttto- 
tion  of  the  United  States.  The  doctrines  of 
the  above  case  were  reafflnned  in  PeopU  v. 
Burt,  48  Cal.  560.  But  it  shoukl  be  observed 
that  at  a  subsequent  date  a  new  constitation 
was  adopted  in  California,  under  whi^  the 
journals  have  been  examined  to  impemdi  an 
enrolled  bilL  San  Mateo  OouiUy  t.  Somikem 
Pac  B.  Co,  8  Sawy.  288,  294. 

Acase  verv  much  in  point  is  Et  parte  Wr$H,9i 
Miss.  512,  5^,  582.  The  vaUdity  of  a  certain 
Act  was  there  questioned  on  the  ground  tbal, 
although  signed  by  the  presiding  ofltoeis  of  the 
two  houses  of  the  LegiBlature,  and  approved 
by  the  governor,  ft  was  not  law,  becnose  it  ap- 
peared from  the  loumals  of  those  bodies,  kept 
in  pursuance  of  the  Constitution,  that  the  origi- 
nal bill,  having  passed  the  house,  was  sent  to 
the  senate,  which  passed  it  with  nofnerous 
amendments,  in  aU  of  which  the  boose  con- 
curred; but  the  biU,  as  approved  by  tbe  gov 
emor,  did  not  contain  certain  amendments 
which  bore  directly  upon  the  issues  in  tbe  case 
before  the  court  Th|  court,  in  a  vigoroos 
opinion  delivered  by  Mr,  JtuHee  Campbcffl,  b^ 
that  the  enrolled  Act,  signed  by  tbe  preiUent 
of  the  senate  and  the  sp^ker  oi  the  bouse  of 
representatives,  and  the  governor,  is  tbe  sole 
exposition  of  its  contents,  and  tbe  conclusive 
evidence  of  its  existence  according  to  tts  pa^ 
port,  and  that  it  is  not  allowable  to  look  fur- 
ther to  discover  the  history  of  the  Ad  or  ascer- 
tain its  provisions.  After  a  careful  analvsis  of 
the  adjudged  cases  tbe  court  said:  "^very 
other  view  eubordinatee  the  Legislatuxe  and 
disregards  that  coequal  position  in  our  system 
of  tbe  three  departments  of  government.  If 
the  validity  of  every  Act  publfehed  as  law  is  to 
be  tested  by  examming  its  history,  as  shown 
by  tbe  journals  of  the  two  houses  of  tbe  Legi*^ 
lature,  there  will  be  an  amount  of  ttUgatioo. 
difficulty,  and  painful  uncertainty  appaUingia 
its  contemplation,  and  multiplying  a  hundred- 
fold the  alleged  uncertainty  of  the  law.  Svcry 
suit  before  every  court,  wliere  the  validity  of  a 
statute  may  be  called  in  question  as  affecting 
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tbe  rigbc  of  a  litigant,  will  be  io  tbe  nature  of 
an  appeal  or  writ  of  error  or  bill  of  review  for 
errors  apparent  on  tie  face  of  the  lecislative 
ncordB,  and  the  Journals  must  be  explored  to 
determioe  if  some  contradiction  does  not  exist 
between  the  journals  and  the  bill  signed  by  the 
presiding  officers  of  the  two  houses.  Where 
the  law  is  to  be  declared  by  the  court,  it  must 
inform  Itself  as  best  it  can  what  is  tbe  law.  If 
it  maj  go  beyond  tbe  enrolled  and  signed  bill 
ind  try  its  validity  by  the  record  contained  in 

fT]  the  Joomals,  it  must  perform  this  task  as  often 
is  called  on,  and  every  court  must  do  it.  A 
justice  of  the  peace  must  do  it,  for  he  has  as 
much  right,  and  is  as  much  bound  to  preserve 
the  Constitution  and  declare  and  apply  the 
law  as  any  other  court,  and  we  will  have  tbe 
spectacle  of  examination  of  journals  by  justices 
A  the  peace,  and  statutes  declared  to  be  not 
law  as  the  result  of  their  journalistic  inc^^uiiy, 
tnd  the  circuit  and  chancery  courts  will  be 
constantly  engaged  in  like  manner,  and  this 
court,  on  appeal,  have  often  to  try  the  correct- 
ness of  the  determination  of  the  court  below, 
ss  to  the  conclusion  to  be  drawn  from  tbe  leg- 
i^tlve  journals  on  the  inquiry  as  to  the  validity 
of  the  statutes  thus  tested.  .  .  .  Let  tbe  courts 
accept  as  statutes,  duly  enacted,  such  bills  as 
are  delivered  by  the  Legislature  as  their  acts, 
authenticated  as  such  io  the  prescribed  mode." 
In  Weeks  v.  Smith,  81  Me.  588,  547,  it  was 
said:  ''Legislative  loumals  are  made  amid 
the  confusion  of  a  dispatch  of  business,  and 
therefore  much  more  likely  to  contain  errors 
than  the  certificates  of  the  presiding  officers  to 
he  nntme.  Moreover,  public  policy  requires 
that  the  enrolled  statutes  of  our  State,  fair 
upon  their  faces,  should  not  be  put  in  question 
a&er  the  public  have  given  faith  to  their 
validitv.  No  man  should  be  required  to  hunt 
throngii  the  journals  of  a  Legislature  to  deter- 
mine whether  a  statute,  properly  certified  by 
the  speaker  of  the  hotise  and  the  president  of 
tbe  senate,  and  approved  by  the  governor,  is  a 
statute  or  not.  Tlie  enrolled  Act,  if  a  public 
law,  and  the  original,  if  a  private  Act,  have 
always  been  held  in  England  to  be  records  of 
tbe  hiriieat  order,  and  ii  they  carrv  no  'death 
wounds'  in  themselves,  to  be  absolute  verity, 
and  of  themselves  conclusive." 

To  the  same  general  effect  are  Brodnax  t. 
Qnxm  Camr»,  64  N.  C.  244, 248;  f^tate^,  Stcift, 
10  Nev.  176;  Evaru  v.  Braume,  80  Ind.  514;  Ed- 
gar  V.  Bandoipk  County  Comrs,  70  Ind.  881, 838; 
Pacific  R.  Co.  V.  Oovemor,  28  Mo.  868.  862  et 
teq.;  LouUiana  Lottery  Co,  v.  Riehoux,  28  La. 
Ann.  748.  There  are  cases  in  other  state  courts 
which  intx;eed  upon  opposite  grounds  from 

rS]  tbose  we  have  indicated  as  proper.  But  it 
wfil  he  found,  upon  examination,  that  many 
of  them  rested  upon  constitutional  or  statu- 
tofy  provisions  of  a  peculiar  character,  which, 
expressly  or  by  necessary  implication,  required 
or  authorized  the  court  to  go  behind  the  en- 
rolled Act  when  the  question  was  whether  the 
Act,  as  authenticate  and  deposited  in  the 
proper  office,  was  duly  passed  by  the  Legisla* 
tore.  This  is  particularly  the  case  in  reference 
to  the  decisions  in  Illinois.  Spangter  v.  JaccHn/f 
14  III  297;  TurUy  v.  Logan  County,  17  111. 
151:  PresooU  v.  llUnoU  d  M.  Canal  Tnuteei, 
19  HL  884;  Sehuyler  County  v.  P^opU,  25  El. 
181;  Ryan  T.  Lynch,  68  111.  160;  PeofOe  t. 
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8tame,  85  111.  121.  In  the  last  named  case  it 
was  said:  **Were  it  not  for  the  somewhat 
peculiar  provision  of  our  Constitution,  which 
requires  that  all  bills  before  they  can  become 
laws  shall  be  read  three  several  times  in  each 
house,  and  shall  be  passed  by  a  vote  of  a 
majority  of  all  the  members  elect,  a  bill  thus 
signed  and  approved  would  be  conclnsive  of  its 
validity  and  binding  force  as  a  law.  .  .  . 
Accorain]^  to  the  theory  of  our  legislation, 
when  a  bill  has  become  a  law,  there  must  be 
record  evidence  of  every  material  requirement, 
from  its  introduction  until  it  becomes  a  law. 
And  this  evidence  is  found  upon  the  journals 
of  the  two  houses."  But  tbe  court  added: 
"  We  are  not,  however,  prepared  to  say  that  a 
different  rule  might  not  have  subserved  the 
public  interest  equally  well,  leaving  the  Legis- 
lature and  the  executive  to  guard  the  public 
interest  in  this  regard,  or  to  become  responsible 
for  its  neglect." 

The  case  of  Gardner  v.  Barney,  78  U.  8.  6 
Wall  499,  511  [18:  890,  893],  was  relied  on  in 
argument  as  supporting  the  contention  of  the 
appellants.  The  question  there  was  as  to  the 
time  when  an  Act  of  Congress  took  effect, 
the  doubt  upon  that  point  arising  from  the 
fact  that  the  month  and  day,  but  not  the  year, 
of  the  approval  of  the  Act  by  the  President 
appeared  upon  the  enrolled  Act  in  the 
custody  of  tbe  Department  of  State.  This 
omission,  it  was  held,  could  be  supplied  in 
support  of  the  Act  from  the  legislative  jour- 
nals. It  was  said  by  the  court:  '*  We  are  of 
opinion,  therefore,  on  principle  as  well  as 
authority,  that  whenever  a  question  arises  in  a 
court  of  law  of  the  existence  of  a  statute,  or  of 
tbe  time  when  a  statute  took  effect,  or  of  the 
precise  terms  of  a  statute,  the  judges  who  are 
called  upon  to  decide  it  have  a  right  to  resort 
to  any  source  of  information  which  in  its 
nature  is  capable  of  conveying  to  the  judicial 
mind  a  clear  and  satisfactory  answer  to  such 
question,  always  seeking  first  for  that  which 
in  its  nature  u  most  appropriate,  unless  the 
positive  law  has  enacted  a  different  rule." 
There  was  no  question  in  that  case  as  to  the 
existence  or  terms  of  a  statute,  and  the  point 
in  judgment  was  that  the  time  when  an  admit- 
ted statute  took  effect,  not  appearing  from  the 
enrolled  Act,  could  be  shown  by  the  legisla- 
tive journals.  It  is  scarcely  necessary  to  say 
that  that  case  does  not  meet  the  question  here 
presented. 

Nor  do  tbe  cases  of  South  Ottawa  v.  Perkine, 
94  U.  8.  260  [24: 154];  WaXnut  v.  Wade,  108 
U.  8. 688  [26:  626];  and  iWv.  Kendall  County 
Suprs.  105  U.  S.  667  |26: 1204],  proceed  upon 
any  ground  inconsistent  with  the  views  we 
have  expressed.  In  each  of  those  cases  it  was 
held  that  the  question  whether  a  seeming  Act 
of  the  Legislature  became  a  law  in  accordance 
with  the  Constitution  was  a  judicial  one,  to  be 
decided  by  the  courts  and  judges,  and  not  a 
question  of  fact  to  be  tried  by  a  jury;  and, 
without  considering  the  question  on  principle, 
this  court  held,  in  deference  to  the  decisions 
of  the  Supreme  Court  of  Dlinois,  interpreting 
the  Constitution  of  that  State,  that  it  was  com- 
petent for  the  court,  in  determining  the  valid- 
ity of  an  enrolled  Act,  to  consult  the  legislativo 
journals. 

Some  reliance  was  also  placed  by  appellants 
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upon  section  895  of  the  Revised  Statutes,  pro- 
▼idiog  that  "extracts  from  tlie  jounials  of  the 
Senate  or  of  the  House  of  Representatives, 
and  of  the  Executive  Journal  of  the  Senate 
"When  the  in  junction  of  secrecy  Is  removed, 
certified  by  the  secretary  of  the  Senate  or  by 
the  clerk  of  the  House  of  Representatives, 
shall  be  admitted  as  evidence  in  the  courts  of 
the  United  States,  and  shall  have  the  same 
force  and  effect  as  the  originals  vvould  have  if 
produced  and  authenticated  in  court"  But 
referring  now  only  to  matters  which  the  Con- 
stitution does  not  require  to  be  entered  on  the 
journals,  it  is  clear  that  this  is  not  a  statutory 
declaration  that  the  journals  are  the  highest 
evidence  of  the  facts  stated  in  them,  or  com- 
plete evidence  of  all  that  occurs  in  the  progress 
of  business  in  the  respective  houses:  much 
less  that  the  authentication  of  an  enrolled  bill 
by  the  official  si/;natures  of  the  presiding 
officers  of  the  two  houses  and  of  the  President, 
as  an  Act  which  has  passed  Congress  and  been 
approved  by  the  President,  may  be  overcome 
by  what  the  journal  of  either  House  shows  or 
fails  to  show. 

We  are  of  opinion,  for  the  reasons  stated, 
that  it  is  not  competent  for  the  appellants  to 
show,  from  the  journals  of  either  House,  from 
the  reports  of  committees  or  from  other  docu- 
ments printed  by  authority  of  Congress,  that 
the  enrolled  bill,  designated  "H.  R.  9416,"  as 
finally  passed,  contained  a  section  that  does 
not  appear  in  the  enrolled  Act  in  the  custody 
of  the  State  Department. 

t^econd.  The  third  section  of  the  Act  of 
October  1st,  1890,  chap.  1224,  §  8,  is  hi  these 
words:  ^ 

**  §^  8.  That  with  a  view  to  secure  reciprocal 
trade  with  countries  producing  the  following 
articles,  and  for  this  purpose,  on  and  after  the 
first  day  of  January,  eighteen  hundred  and 
ninety-two,  whenever andso often  as  the  Pres- 
ident shall  be  satisfied  that  the  government  of 
any  countiy  producing  and  exporting  sugars, 
molasses,  coffee,  tea,  and  hides,  raw  ancT  un- 
cured,  or  any  of  such  articles,  imposes  duties  or 
other  exactions  upon  the  agricultural  or  other 
products  of  the  United  States,  which  in  view 
of  the  free  introduction  of  such  su^r,  molas- 
ses, coffee,  tea  and  hides  into  the  United  States, 
he  may  deem  to  be  reciprocally  unequal  and 
unreasonable,  he  shall  have  the  power  and  it 
shall  be  his  duty  to  suspend,  bv  proclamation 
to  that  effect,  the  provisions  oi  this  Act  relat- 
ing to  the  free  introduction  of  such  sugar, 
molasses,  coffee,  tea  and  hides,  the  production 
of  such  country,  for  such  time  as  he  shall 
deem  just,  and  in  such  case  and  during  such 
suspension  duties  shall  be  levied,  collected  and 
paid  upon  sugar,  molasses,  coffee,  tea  and 
hides,  the  product  of  or  exported  from  such 
designated  country,  as  follows,  namely: 

*'All  sugars  not  above  number  thirteen, 
Dutch  standard  in  color,  shall  pay  duty  on 
their  polariscopic  tests,  as  follows,  namely: 

"All  sugars  not  above  number  thmeen 
Dutch  standard  in  color,  all  tank  bottoms, 
sirups  of  cane  juice,  or  of  beet  juice,  melada, 
concentrated  melada,  concrete  and  concentrated 
molasses  testing  by  the  polariscope  not  above 
seventy-five  decrees,  seven  tenths  of  one  cent 
per  pound ;  and  for  every  additional  degree  or 
fraction  of  a  degree  shown  by  the  polamcopio 
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test,  two  hundredths  of  one  cent  per  pomd 
additional. 

"All  sugars  above  number  thirteen  Dutch 
standard  in  color  shall  be  classified  by  the 
Dutch  standard  of  color,  and  pay  du^  as  fol- 
lows, namely:  All  sugar  above  number  thir- 
teen and  not  above  number  sixteen,  Dutch 
standard  of  color,  one  and  three  eights  ceau 
per  pound. 

"All  sugars  above  number  sixteen  and  not 
above  number  twenty,  Dutch  standard  of  cxAx, 
one  and  five  eighths  cents  per  pound. 

"All  sugars  above  number  twentv  Dutch 
standard  of  color,  two  cents  per  pound. 

"Molasses  testing  above  fifty-six  degrees, 
four  cents  per  gallon. 

"Sugar  drainings  and  sugar  sweephigB  shall 
be  subject  to  duty  either  as  molasses  or  so^ir, 
as  the  case  may  be,  according  to  pcdariscopic 
test. 

"On  coffee,  three  cents  per  pound. 

"On  tea,  ten  cents  per  pound. 

"Hides,  rawer  uncured,  whether  dry,  salted, 
or  pickled.  Angora  goat-skins,  raw,  without 
the  wool,  unmanufactured,  asses'  skins,  raw 
or  unmanufactured,  and  skins,  except  sheep- 
skins, with  the  wool  on,  one  and  one  half  cents 
per  pound."    26  Stat  at  Law,  587.  612. 

The  plaintiffs  in  error  contend  that  ibis  sec- 
tion, so  far  as  it  authorizes  the  Presidnt  to 
suspend  the  provisions  of  the  Act  relating  to 
the  free  introduction  of  supar,  molasaes.  coffee, 
tea,  and  hides,  is  unconstitutional,  us  delegat- 
ing to  him  both  legislative  and  treaty-mskiog 
powers,  and,  being  an  essential  part  of  xht 
system  established  by  Congress,  the  entire  Act 
must  be  declared  null  and  void.  On  behalf  of 
the  United  States  it  is  insisted  that  kgislatioD 
of  this  character  Is  sustained  by  an  early  de- 
cision of  this  court  and  by  the  practice  of  the 
government  for  nearly  a  century,  and  that, 
even  if  the  third  section  were  uncoostitutiooal, 
the  remaining  parts  of  the  Act  would  stand. 

The  decision  referred  to  is  The  Brig  Aurorm, 
11  U.  8.  7  Cranch,  882,  888  [8:  878,  880]. 
What  was  that  case?  The  Non-interooune 
Act  of  March  1st,  1809,  chap.  94,  ^  4, 11,  for- 
biddiufl:  the  importation,  after  May  20th.  18Ue. 
of  goods,  wares,  or  merchandise  from  any  port 
or  place  in  Great  Britain  or  France,  provided 
that* 'the  President  of  the  United  Sutes  be, 
and  he  hereby  is,  authoriied,  tn  case  either 
France  or  Great  Britain  shall  so  revoke  or 
modify  her  edicts  as  that  they  shall  ceav  to 
violate  the  neutral  commerce  of  the  UDit^i 
States,  to  declare  the  same  by  proclamation; " 
after  which  the  trade  suspended  by  that  Act 
and  the  Act  laying  an  embai|^  could  "be  ^^ 
newed  with  the  nation  so  doing."  2  Stat  at 
L.  528.  The  Act  of  1809  expired  on  the  1st  of 
May,  1810,  on  which  day  Conereas  passed  an- 
other Act,  chap.  89,  §  4.  declaring  that  in  esse 
either  Great  Britain  or  France,  bdorea  oamfii 
day,  90  revoked  or  modified  her  edicts  "astbit 
they  shall  cease  to  violate  the  neutral  commerce 
of  the  United  States,  which  fact  the  Pretideot 
of  the  United  Statea  shall  declare  by  prodama- 
tion,  and  if  the  other  nation  shall  not^  witfaia 
a  given  time  revoke  or  modify  her  edicts  in 
like  manner,  then  certain  sections  of  the  Act 
of  1809  "shall  from  and  after  the  expiratioa 
of  three  months  from  the  date  of  the  prodama- 
tion  aforesaid,  be  revived  and  have  roll  force 
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md  effect,  so  far  as  relates  to  the  domiDioDS, 
cokuiies  aiid  depeodeucies,  and  to  the  articles 
the  Rowth.  produce  or  manufacture  of  tbe 
dnminlona,  colonies  and  dependencies  of  tbe 
Mtion  thus  refusing  or  neglecting  to  revoke  or 
modifv  her  edicts  in  tbe  manner  aforesaid. 
Asd  the  restrictions  imposed  by  this  Act  shall, 
from  the  date  of  such  proclamation,  cease  and 
be  discontinued  in  relation  to  tbe  nation  re- 
Toking  or  modifying  her  decrees  in  tbe  manner 
iferesaid."  2  Stat,  at  L.  605.  606.  On  tbe 
ad  of  November,  1810,  President  Madison  is- 
foedlus  proclamation  declaring  that  France 
bad  80  revoked  or  modified  her  edicts  as  that 
tbey  ceased  to  violate  tbe  neutral  commerce  of 
the  United  States.  In  the  argument  of  that 
esse  it  was  contended  bv  Mr.  Joseph  R  In- 
eersoU  that  Congress  could  not  transfer  legis- 

tt]  laliTe  power  to  the  President,  and  that  to  make 
the  revival  of  a  law  depend  upon  the  Presi- 
dents proclamation  was  to  give  that  proclama- 
tion the  force  of  a  law.  To  this  it  was  replied 
that  the  Legislature  did  not  transfer  any  power 
of  legislation  to  the  President;  that  tbey  onlv 
prescribed  tbe  evidence  which  should  oe  ad- 
mitted of  a  fact,  upon  which  the  law  should 
fo  into  effect  Mr,  Justice  Johnson,  speaking 
for  the  whole  court,  said:  *'We  can  see  no 
sofBdent  reason  why  tbe  Legislature  should 
not  exercise  its  discretion  in  reviving  tbe  Act 
of  March  1st,  1809,  either  expressly  or  condi- 
ttonaOy,  as  their  judgment  should  d'irect.  The 
t9th section  of  that  Act,  declaring  that  it  should 
continue  in  force  to  a  certain  time,  and  no 
longer,  could  not  restrict  their  power  of  ex- 
tending its  operation  without  limitation  upon 
tbe  occurrence  of  any  subsequent  combination 
of  efents."  This  certainly  is  a  dedsion  that  it 
was  competent  for  Congress  to  make  the  re- 
▼i?al  of  an  Act  dei>end  upon  the  proclamation 
of  the  President,  showine  the  ascertainment  by 
bhn  of  the  fact  that  the  edicts  of  certain  nations 
bad  been  »  revoked  or  modified  that  thev  did 
not  violate  the  neutral  commerce  of  the  U  nited 
States.  The  same  principle  would  apply  in 
^  case  of  the  suspension  of  an  Act  upon  a 
coQtingenejr  to  be  ascertained  by  the  President, 
and  made  known  by  his  proclamation.    Z 

To  what  extent  do  precedents  in  legislation 
■latain  the  validity  of  the  section  under  con- 
iideration,  ao  far  as  it  mfU^es  tbe  suspension  of 
certain  provisions  and  the  going  into  operation 
of  other  provisions  of  an  Act  of  Congress  de- 
pend npon  the  action  of  the  President  based 
iipon  the  occurrence  of  subsequent  events,  or 
the  ascertainment  by  him  of  certain  facts  to  be 
made  known  by  his  proclamation?  If  we  find 
tittt  Congress  has  frequently,  from  tbe  organ!- 
Btion  of  tbe  government  to  the  present  time, 
conferred  upon  tbe  President  powers,  with 
reference  to  trade  and  commerce,  like  those 
conferred  by  the  third  section  of  the  Act  of 
October  1st,  1890,  that  fact  is  entitled  to  great 
weif^t  in  determining  tbe  question  before  us. 
Inning  the  administration  of  Wasbin^n, 
OongresB,  by  an  Act  approved  June  4th,  1794, 
cbap.  41,  authorized  the  President,  when  Con- 
pesi  was  not  in  session,  and  for  a  prescribed 
period,  **whenever,  in  bis  opinion,  tbe  public 
lafetjr  shall  so  require,  to  lay  an  embargo  on 

^  ifl  ships  and  vessels  in  tbe  ports  of  tbe  United 
nates,  or  upon  the  ships  and  vessels  of  tbe 
vnateft  States,  or  tbe  ships  and  vessels  of  any 
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foreign  nation,  under  such  regulations  as  tbe 
drcumstances  may  require,  and  to  continue  or 
revoke  tbe  same,  whenever  be  shall  think 
proper."    1  Stat,  at  L.  872. 

Cfongress  passed,  and  President  Adams  ap- 
proved, the  Act  of  June  18tb,  1798,  chap.  53, 
^  5,  suspending  commercial  intercourse  be- 
tween the  United  States  and  France  and  its  de- 
pendencies, and  providing  that  if  tbe  govern- 
ment of  France,  and  all  persons  acting  by  or 
under  its  authority,  before  the  then  next  ses- 
sion of  Congress,  "shall  clearly  disavow,  and 
shall  be  found  to  refrain  from  tbe  aggressions, 
depredations,  and  hostilities  which  nave  been 
and  are  by  them  encouraged  and  maintained 
against  tbe  vessels  and  other  property  of  tbe 
citizens  of  tbe  United  States,  and  against  their 
national  rights  and  sovereignty,  in  violation  of 
tbe  faith  of  treaties  and  tbe  laws  of  nations, 
and  shall  thereby  acknowledge  tbe  Just  claims 
of  tbe  United  States  to  be  considered  as  in  all 
respects  neutral,  and  unconnected  in  tbe  pres- 
ent European  war,  if  tbe  same  shall  be  contin- 
ued, then  and  thereupon  it  shall  be  lawful  for 
tbe  President  of  tbe  United  States,  being  well 
ascertained  of  tbe  premises,  to  remit  and  dis- 
continue tbe  prohibitions  and  restraints  hereby 
enacted  and  declared;  and  he  shall  be  and  is 
hereby  autbonzed  to  make  proclamation  there- 
of accordingly."  1  Stat,  at  L.  565,  566.  A 
subsequent  Act,  approved  Febi^iary  9tb,  1799, 
cbap.  2,  §  4,  further  suspendV:^  commercial 
intercourse  with  France  and  its  'V»pendencies, 
contained  this  section:  "That  at  niy^irarf-^+fiY^* 
ter  tbe  passing  of  this  Act,  it  shall  be  lawful  for 
the  President  of  the  United  States,  if  he  shall 
deem  it  expedient  and  consistent  with  tbe  in- 
terest of  tbe  United  States,  by  his  order,  to  re- 
mit and  discontinue,  for  the  ^^e  being,  tbe 
restraints  and  prohibitions  aforesaid,  either 
with  respect  to  tbe  French  Republic,  or  to  any 
island,  port,  or  place  belonging  to  the  said  re- 
public, witi  which  a  commercial  intercourse 
may  safely  be  renewed;  and  also  tj  levoke 
such  order,  whenever,  in  his  opinion,  the  in- 
terest of  tbe  United  States  diall  require;  and 
he  shall  be,  and  hereby  is,  authorized  to  make 
proclamation  thereof  accordingly."  1  Stat,  at  [6851 
L.  613.  615.  Under  the  latter  Act  the  Presi- 
dent  issued.  June  26th,  1799,  and  Mav  21st, 
1800,  proclamations  declaring  it  lawful  for 
vessels  departing  from  tbe  United  States  to 
enter  certain  ports  of  San  Domingo.  Life  and 
Works  of  John  Adams,  vol.  9,  pp.  176, 177. 

Bv  an  Act  of  Congress,  approved  April  18tb, 
180o.  cbap.  29.  it  was  made  unlawful  to  import, 
after  November  15tb,  1806,  into  the  United 
States  from  an^  port  or  place  in  Great  Britain 
or  Ireland,  or  m  any  of  the  colonies  or  depend- 
encies of  Great  Britain,  articles  of  which 
leather,  silk,  hemp,  flax,  tin,  or  brass,  was  tbe 
material  of  chief  value,  woolen  cloths  whose 
invoice  prices  exceeded  five  shillings  sterling 
per  square  jard,  woolen  hosiery,  manufactures 
of  glass,  silver  and  plated  wares,  bats,  nails, 
spikes,  ready-made  clothing,  millinery,  beer, 
ale,  porter,  pictures  and  prints.  2  Stat,  at  L. 
879.  Tbe  operation  of  this  Act  was  suspended 
by  tbe  subsequent  Act  of  December  19tb, 
1806,  cbap.  1, 1  8,  untU  July  1st,  1807.  But 
tbe  last  Act  contained  this  section:  *'That  the 
President  of  the  United  States  be  and  he  is 
hereby  authorized  further  to  suspend  theoper- 
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atioD  of  tbe  aforesaid  Act,  if  to  bis  judgment 
the  public  interest  sbould  require  it:  Pro- 
9ided,  that  sucb  suspension  shall  not  extend 
lieyond  the  second  Monday  in  December  next." 
2  8tat.  at  L.  411.  Both  of  these  acts  received 
tbe  approval  of  President  Jefferson. 

An  Act  of  March  3, 1815,  chap.  77,  approved 
by  President  Madison,  provided  that  so  much 
of  tbe  several  acts  imposing  duties  on  Uie  ton- 
nage of  ships  and  vessels,  and  on  goods,  wares, 
and  merchandise  imported  into  tbe  United 
States,  as  Imposed  a  discriminating  duty  on 
tonnage,  between  foreign  vessels  and  vessels  of 
tbe  United  States,  and  between  goods  imported 
into  the  United  States  in  foreign  vessels  and 
vessels  of  the  United  States,  be  repealed,  so  far 
as  the  same  respected  tbe  produce  or  manu- 
facture (of  the  nation  to  which  sucb  foreign 
ships  or  vessels  belonged;  such  repeal  to  take 
effect  in  favor  of  any  foreign  nation,  "when- 
ever the-  President  of  the  United  States  shall 
be  satisfied  that  the  discriminating  or  counter- 
vailing duties  of  sucb  foreign  nation,  so  far  as 
they  operate  to  tbe  disadvantage  of  the  United 
States,"  bad  been  abolished.  8  Stat,  at  L.  224. 
[6861  Satisfactory  proof  having  been  received  by 
President  Monroe  from  the  Free  City  of  Bre- 
men that  from  and  after  the  12tb  of  May, 
1815.  all  discriminating  or  countervailing  du- 
ties of  tbe  said  city,  *'so  far  as  tbey  operated  to 
the  disadvantage  of  the  United  States,"  bad 
been  abolished,  he  issued,  July  24th,  1818,  his 
f  reclamation  stating  that  the  acts  of  Congress 
-«»ai%  that  subject  were  repealed,  so  far  as  tbe 

,^e  related  to  the  produce  and  manufacture 
of  that  city.  Similar  proclamations  were  is- 
sued by  him  in  respect  to  the  produce  and 
isianufactures  of  Hamburg,  Lubeck,  Norway, 
tbe  Dukedom  of  Ogdenburg.    8  Stat.  App.  1. 

Bj  an  Act  of  March  8,  1817,  chap.  89.  pro- 
hibiting the  importation  into  the  United 
States,  in  any  foreicm  vessel,  from  and  ^ter 
July  4th  of  that  year,  of  plaster  of  Paris,  the 
production  of  any  country,  or  its  dependen- 
cies from  which  the  vessels  of  the  United 
States  were  not  permitted  to  bring  the  same  ar- 
ticle, it  was  provided  that  the  Act  shoidd  con- 
tinue in  force  five  years  from  January  81st, 
1817,  provided  '*tbat  if  any  foreign  nation,  or 
its  dependencies,  which  have  now  in  force  reg- 
ulations '  of  the  subject  of  the  trade  m 
plaster  of  Paris,  prohibiting  the  exportation 
thereof  to  certahi  ports  of  the  United  States, 
shall  discontinue  such  regulations,  the  Presi- 
dent of  the  Qnited  States  ia  hereby  authorized 
to  declare  that  fact  by  his  proclamation,  and 
the  restrictions  imposed  by  this  Act  shall,  from 
tbe  date  of  such  proclamation,  cease,  and  be 
discontinued  in  relation  to  tbe  nation,  or  its  de- 
pendencies, discontinuing  such  regulations." 
8  Stat,  at  L.  861.  Proclamations  in  execution 
of  this  Act  were  issued  by  President  Monroe, 
relating  to  our  trade  with  Nova  Scotia  and 
New  Brunswick.    8  Stat.  App. 

By  an  Act  concerning  discriminating  duties 
of  tonnage  and  impost,  approved  January  7tb, 
1824,  chap.  4,  §  4,  it  was  provided  that  "upon 
satisfactory  evidence  being  given  to  the  Presi- 
dent of  tbe  United  States,  bv  the  government  of 
any  foreign  nation,  that  no  mscriminating  duties 
of  tonnage  or  impost  are  imposed  or  levied 
within  the  ports  of  the  said  nation,  upon  ves- 
sels wholly  belonging  to  citizens  of  the  United 
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States,  or  upon  merchandise,  tbe  produoe  or 
manufacture  thereof,  imported  in  the  tkoie, 
the  President  is  hereby  authorized  to  lane  hit 
proclamation,  declaring  that  the  forei^  dis- 
criminating duties  of  tonnage  and  impost  wish- 
in  the  United  States  are,  ami  sbaU  be,  bus- 
pended  and  discontinued,  so  far  as  respects  the 
vessels  of  tbe  said  nation,  and  the  merchandiM 
of  its  produce  or  manufacture,  imported  iolo 
the  United  States  in  the  same;  the  said  mupesk- 
sion  to  take  effect  from  the  time  of  such  do- 
tification  being  given  to  tbe  President  of  the 
United  States,  and  to  continue  so  long  as  toe 
reciprocal  exemption  of  vessels  bc^onginc  to 
citizens  of  tbe  United  States,  and  merchandise. 
as  aforesaid,  thereon  laden  shall  be  continued, 
and  no  longer."  4  Stat,  at  L.  8.  A  similar 
section  was  embodied  in  the  Act  of  May  24th, 
1828,  chap.  111.  relating  to  the  same  subject 
and  is  substantially  pre8er?ed  in  sectioo  i2iH 
of  tbe  Revised  Statutes.  4  Stat  at  L.  806.  In 
execution  of  these  acts,  proclamations  were  is- 
sued by  the  Presidents  of  the  United  States  as 
follows:  Adams,  July  1st,  1828,  4  Stat  App. 
815:  Jackson,  May  11  th,  1829,  June  8d,  182)>. 
September  18tb,  1880,  April  28th,  1885,  and 
September  1st,  1836,  4  Stat  App.  814, 815, 816. 
11  Stat.  App.  781.  782;  Polk,  November  4tb. 
1847,  9  Stat  App.  1001;  Fillmore,  November 
1st  1850,  9  Stat.  App.  1004;  Buchanan,  Feb^ 
ruary  25tb,  1858.  11  Stat  App.  795:  Lincoln, 
December  16tb,  1863.  18  Stat  App.  789;  John- 
son, December  28th,  1866,  and  Januaiy  29th. 
1867,  14  Stat.  App.  818,  819;  Grant,  Jose 
12th,  1869.  November  20tb,  1809,  Eebraary 
25th.  1871,  December  19th,  1871,  September 
4th,  1872.  and  October  80th,  1878,  16  Stat 
App.  1127  to  1137, 17  Stat  App.  954  to  957: 
and  Hayes,  November  80th,  1880. 21  Stat  at 
L.  800. 

A  subsequent  statute  of  May  tlst,  1889, 
chap.  219,  repealed  all  acts  and  parts  of  ads 
which  imposed  duties  upon  the  tooosige  of 
ships  and  vessels  of  foreiffo  nations,  pro- 
vided tbe  President  of  the  United  States  should 
be  satisfied  that  the  discriminating  or  counter- 
vailing duties  of  such  foreign  natioiis,  '*so  tar 
as  tbey  operate  to  tbe  disadvantage  of  toe 
United  States,"  bad  been  abolished.  4  Slat,  si 
li.  425.  This  provision  ia  preserved  in  sediia 
/4219  of  the  Revised  Statutes. 

Pursuant  to  the  Act  of  Congress  of  Aogosl 
5th,  1854,  chap.  269,  §  2,  carrybog  intoeffrct 
the  Treaty  between  the  United  States  sod 
Great  Britain  of  June  5th,  1854,  President 
Pierce  issued  his  proclamation,  December  ISUi. 
1855,  declaring  that  grain,  flour,  breadstuffsof 
all  kinds,  and  numerous  other  specified  artidet 
sbould  be  admitted  free  of  duty  from  New- 
foundland, he  having  received  satisfactory  eri- 
dence  that  that  provuice  had  consented,  **in  t 
due  and  proper  manner,"  to  have  the  provis- 
ions of  the  above  Treaty  extended  to  it  tad  to 
allow  the  United  States  the  full  beoeflto  of  sH 
its  stipulations,  so  far  as  they  were  appLcabk 
to  Newfoundland.  10  SUt  at  L.  087;  11  Stit. 
at  L.  790. 

Bv  an  Act  of  Congress,  approTed  HardiilB. 
1866,  chap.  12,  tbe  importattoB  of  neat  cattto 
and  the  hides  of  neat  cattle  from  any  fofei(i 
country  into  the  United  States  was  prohibits, 
the  operation  of  tbe  Act,  however,  to  be  ap- 
pended as  to  anv  foreign  eitantiy  or  oouatrieii 
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or  any  ptrts  of  such  couDtry  or  couDtrles, 
wlienevertbe  Secretary  of  the  Treasury  should 
officially  detennine,  and  gtve  public  Dotice 
Cbereof,'  Uiat  such  importation  would  not  tend 
to  the  introduction  or  spread  of  contagious  or 
iafecdoua  diseases  among  the  cattle  of  the 
Uidted  States.  The  same  Act  provided  that 
**tha  President  of  the  United  States,  when- 
efer  tn  his  judgment  the  importation  of 
oest  cattle  and  the  hides  of  neat  cattle  may 
be  nttde  without  danger  of  the  introduc- 
lioo  or  spread  of  contagious  or  infectious 
disease  among  Uie  cattle  of  the  United  States, 
may,  by  prodamation,  declare  the  provisions 
of  Uiii  Act  to  be  inoperative,  and  the  same  shall 
be  afterwards  inoperative  and  of  no  effect  from 
and  after  thirtv  days  from  the  date  of  said  pro- 
clamation." 14  Stat,  at  L.  8.  These  provis- 
ions constituted  sections  2493  and  2494  of  the 
Revised  Statutes  until  the  passage  of  the  Act 
of  March  9d.  :S88.  22  Stat,  at  L.  489,  chap. 
121,  g  6.  And,  by  the  Tariff  Act  of  1890,  the 
impoNrtation  of  neat  cattle  and  the  bides  of 
oeat  cattle  from  foreign  countries  was  prohib- 
ited; but  authority  is  given  to  the  Secretary  of 
the  Treasury  to  suspend  the  operation  of  the 
Act  as  to  any  country,  whenever  ?ie  deter- 
mined that  such  importation  will  not  lead  to 
the  introduction  or  spread  of  contagious  or  in- 
fecUous  diseases  among  the  cattle  of  the  Unit- 
ed States.    Chap.  120,  §  20,  26  Stat,  at  L. 

*^i  In  execution  of  section  4228  of  the  Revised 
Statutes,  President  Arthur  issued  a  proclama- 
tion dedarif^  that  on  and  after  the  first  day  of 
March,  1884.  so  long  as  the  products  of,  and 
articles  proceeding  from,  the  United  States, 
imported  into  the  islands  of  Cuba  and  Porto 
Rico,  should  be  exempt  from  discriminating 
customs  duties,  any  such  duties  on  the  products 
of,  and  articles  proceeding  from,  Cuba  and 
Porto  Rico  under  the  Spanish  flag  should  be 
suspended  and  discontinued.  ^  Stat,  at  L. 
B35.  President  Cleveland,  by  proclamation  of 
October  13th,  1886,  revoked  this  suspension 
upon  the  ground  that  higher  and  discriminat- 
ii^  duties  continued  to  M  imposed  and  levied 
in  the  ports  named  upon  certain  produce, 
manufactures  or  merchandise  imported  into 
tbem  from  the  United  States  and  from  foreign 
■countries,  in  vessels  of  the  United  States,  than 
were  imposed  and  levied  on  the  like  produce, 
mannfactures  or  merchandise  carried  to  those 
ports  in  Spanish  vessels.  24  Stat,  at  L.  1028. 
Bv  the  14th  section  of  the  Act  of  June  26th, 
1884,  chu>.  121,  removing  certain  burdens  on 
the  American  merchant  marine,  and  encourac- 
log  the  American  foreign  carrying  trade,  cer- 
lain  tonnage  duties  were  imposed  upon  vessels 
entering  the  United  States  from  any  foreign 
port  or  place  in  North  America,  Central 
America,  the  West  India  Islands.  Bahama  Is- 
luids,  Bermuda  Islands,  Sandwich  Islands,  or 
Newfoundland ;  and  the  President  was  author- 
ized to  suspend  the  collection  of  so  much  of 
'those  duties,  on  vessels  entering  from  certain 
ports,  as  might  be  in  excess  of  the  tonnage  and 
lighthouse  dues,  or  other  equivalent  tax  or 
"itxes,  imposed  on  American  vessels  by  the 
go?emment  of  the  foreign  country  in  which 
^•tK^  port  was  situated,  and  should  upon  the 
PMsage  of  the  Act,  "and  from  time  to  time 


by  reason  of  changes  in  the  laws  of  the  foreign 
counties  above  mentioned,  indicate  by  pro- 
clamation the  ports  to  which  such  suspension 
shall  apply,  and  the  rate  or  rates  of  tonnage 
duty  if  any  to  be  collected  under  such  suspen- 
sion." 28  Stat  at  L.  57.  In  execution  of  that 
Act  Presidents  Arthur  and  Cleveland  issued 

Sroclamations  suspending  the  collection  of 
uties  on  goods  arriving  from  certain  designa- 
ted ports.    28  Stat,  at  U  841,  842,  844. 

It  would  seem  to  be  unnecessary  to  make 
further  reference  to  acts  of  Congress  to  show 
that  the  authority  conferred  upon  the  Presi- 
dent by  the  thinl  section  of  the  Act  of  October 
1st,  1^,  is  not  an. entirely  new  feature  in  the 
l^islation  of  Congress,  but  has  the  sanction 
of  many  precedents  in  legislation.  While 
some  of  the  precedents  are  stronger  than  others, 
in  their  application  to  the  case  oefore  us,  they 
all  show  that,  in  the  judgment  of  the  legisla- 
tive branch  of  the  government,  it  is  often 
desirable,  if  not  essential,  for  the  protection  of 
the  interests  of  our  people,  against  the  un- 
friendly or  discriminating  regiilations  estab- 
lished by  foreign  governments,  in  the  interest 
of  their  people,  to  invest  the  President  with 
large  discretion  in  matters  arising  out  of  the 
execution  of  statutes  relatinjp:  to  tnde  and  com- 
merce with  oUier  nations.  If  the  decision  in 
the  case  of  Brig  Aurora  had  never  been  ren- 
dered, the  practical  construction  of  the  Con- 
stitution, as  given  by  so  many  acts  of  Congress, 
and  embracing  almost  the  entire  period  oi  our 
national  existence,  should  not  be  overruled, 
unless  upon  a  conviction  that  such  legislation 
was  clearly  incompatible  with  the  supreme 
law  of  the  land.  Stuart  v.  Laird,  5  u.  S.  1 
Cranch,  299,  809    [2:  115,   118];  Martin   v. 
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Bunter,  14  U.  S.  1  Wheat.  804,  851  [4:  97, 109]; 
Cooley  V.  Port  Wardens,  58  U.  S.  12  How.  299, 
815  [13:  998, 1003];  Burrow  Oiles  Lithographic 
Co,  V.  Sarony,  111  U.  S.  53,  57  [28:  849.  350]; 
The  Laura.  114  U.  S.  411,  416  [29:  147,  148], 
The  authority  given  to  the  President  by  the 
Act  of  June  4th,  1794,  to  lay  an  embargo  on  all 
ships  and  vessels  in  the  ports  of  the  United 
States;  ** whenever,  in  his  opinion,  the  public 
safety  shall  so  require,"  and  under  regulations, 
to  be  continued  or  revoked  ''whenever  he  shall 
think  proper;'*  by  the  Act  of  February  9th, 
1799,  to  remit  and  discontinue,  for  the  time 
being,  the  restraints  and  prohibitions  which 
Congress  had  prescribed  with  respect  to  com- 
mercial intercourse  with  the  French  Republic, 
*'if  he  shall  deem  it  expedient  and  consistent 
with  the  intei^^st  of  the  United  States,"  and 
to  "revoke  such  order,  whenever,  in  his  opinion, 
the  interest  of  the  United  States  shall  require;" 
by  the  Act  of  December  19th,  1808,  to  sus- 
pend, for  a  named  time,  the  operation  of  the 
Non-importation  Act  of  the  same  year,  "if  in 
his  Judgment  the  public  interest  should  require 
it;"  by  the  Act  of  May  1st.  1810,  to  revive  a 
former  Act,  as  to  Great  Britain  or  France,  if 
either  country  had  not,  by  a  named  day 
90  revoked  or  modified  its  edicts  as  not  "to 
violate  the  neutral  commerce  of  the  United 
States;"  bv  the  acts  of  March  8d,  1815, 
and  May  81st,  1830,  to  declare  the  repeal, 
as  to  any  foreign  nation,  of  the  several 
acts  imposing  duties  on  the  tonnage  of 
ships  and  vessels,  and  on  goods,  wares,  and 
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when  lie  should  he  "satisfied"  that  the  dis- 
crimhialiDg  duties  of  such  foreign  nations.  '*8o 
far  as  they  operate  to  the  disadvantage  of  tiie 
United  States,"  had  heen  abolished;  by  the  Act 
of  March  6tb,  1866,  to  dechire  the  provisions 
of  the  Act  forbidding  the  importation  into  this 
country  of  neat  cattle  and  the  hides  of  neat 
cattle,  to  be  inoperative,  ''whenever  in  his 
judgment"  their  importation  "may  be  made 
without  danger  of  the  introduction  or  spread 
of  contagious  or  infectious  disease  among  the 
cattie  of  the  United  States,"— must  be  regarded 
as  unwarranted  by  the  Constitution,  if  tbe  con- 
tention of  tbe  appellants,  in  respect  to  the  third 
section  of  the  Act  of  October  1st,  1890,  be  sus- 
tained. 

That  Congress  cannot  deleirate  legislative 
power  to  the  President  is  a  principle  univer- 
sallv  recognized  as  vital  to  the  integrity  and 
maintenance  of  tbe  system  of  government  or- 
dained by  the  Constitution.  The  Act  of  Oo- 
tobrr  1st,  1890,  in  the  particular  under  con- 
sideration, is  not  inconsistent  with  that  princi- 
?1e.  It  does  not,  in  any  leaA  sense,  invest  the 
'resident  with  the  power  of  legislation.  For 
the  purpose  of  secaHng  reciprocal  trade  with 
countries  producing  ttud  exporting  sugar,  mo- 
lasses, coffee,  tea,  and  hides.  Congress  itself 
determined  that  the  provibions  of  the  Act  of 
October  1st,  1800,  permitting  ihe  free  intro- 
duction of  such  articles,  should  be  9uspended 
as  to  any  country  producing  and  exporting 
tiiem,that  imposed  exactions  and  duties  on  tbe 
agricultural  and  other  products  of  the  United 
States,  which  the  President  deemed,  that  is. 
which  he  found  to  be,  reciprocally  unequal 
and  unreasonable.  Congress  itself  prescribed, 
in  advance,  the  duties  to  be  levied,  coUected, 
and  paid,  on  sugar,  molasses,  coffee,  tea,  or 
hides,  produced  by  or  exported  from  such 
designated  country,  while  the  suspension 
lasted.  Nothing  involving  the  expediency  or 
tiie  lust  operation  of  such  legislation  was  left 
to  the  determination  of  the  President  The 
words,  "  he  may  deem,"  in  the  third  section, 
of  course,  implied  that  tbe  President  would 
examine  the  commercial  regulations  of  other 
countries  producing  and  exporting  sugar,  mo- 
lasses, coffee,  tea  and  hides,  and  u>rm  a  Judg- 
ment as  to  whether  they  were  reciprocally 
equal  and  reasonable,  or  the  contrary,  in  their 
effect  upon  American  products.  But  when  he 
ascertained  the  fact  that  duties  and  exactions, 
reciprocally  unequal  and  unreasonable,  were 
imposed  upon  the  agricultural  or  other  pro- 
ducts of  the  United  States  by  a  country  pro- 
ducing and  exporting  sugar,  molasses,  coffee, 
tea,  or  hides,  it  became  his  duty  to  issue  a 
proclamation  declaring  tbe  suspension,  as  to 
that  country,  which  Congress  had  determined 
should  occur.  He  had  no  discretion  in  the 
premises  except  in  respect  to  the  duration  of 
the  suspension  so  ordered.  But  that  related 
only  to  the  enforcement  of  tbe  policy  estab- 
lished by  Congress.  As  the  suspension  was 
absolutely  required  when  the  President  ascer- 
tained the  existence  of  a  particular  fact,  it 
cannot  be  said  that  in  ascertaining  that  fact 
and  in  issuing  his  proclamation,  in  obedience 
to  the  legislative  will,  he  exercised  the  func- 
tion of  making  laws.  Legislative  power  was 
exercised  when  Conp'ess  declared  tbat  tbe 
suspension  should  take  effect  upon  a  named 
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contingency.     What   the  Prealdflnt .^ 

quired  to  do  was  aimplj  fan  ezecntioa  off  Ok 
Act  of  Congress.  It  was  not  the  making  off 
law.  He  was  the  mare  agent  of  the  law  mak- 
ing department  to  ascertain  and  dedan  tke 
event  upon  which  its  expressed  wfll  was  to 
take  effect  It  was  a  part  of  the  law  itself  as 
it  left  tbe  hands  of  Congress  that  the  pfovisioiia^ 
full  and  complete  in  themselves,  permitting 
the  free  introduction  of  sugars,  moiuses,  oo£ 
fee,  tea,  and  hides,  from  particular  conotries^ 
should  be  suspended,  in  a  given  contlngmiey, 
and  that  in  case  of  such  suspension  oertun  m- 
ties  should  be  imposed. 

"The  true  distinction,"  as  Judgt  Ranney 
speaking  for  the  Supreme  Court  of  Oluo  has 
well  said,  "is  between  the  delegation  of  power 
to  make  the  law,  which  necesMrily  involves  a 
discretion  as  to  what  it  shall  be,  and  confer> 
ring  authority  or  discretion  as  to  its  execation, 
to  be  exercised  under  and  in  pursuance  of  the 
law.  The  first  cannot  be  done;  to  the  latter 
no  valid  objection  can  be  made."  (Xmeim' 
naU,  W,  <kZ,B.  Oo,  v.  CUnion  County  Otmn. 
1  Ohio  St.  88.  In  Moen  v.  Beading.  81  Pa. 
202,  the  language  of  the  court  was:  **  Half 
the  statutes  on  our  books  are  in  the  alterna- 
tive, depending  on  the  discretion  of  aome  per- 
son or  persons  to  whom  is  confided  the  duty 
of  determining  wh^er  the  proper  occasioo 
exists  for  executing  them.  But  it  cannot  be 
said  that  the  exercise  of  such  discretion  is  the 
mf^ng  of  the  law."  So,  In  Loch^MApp.,  7% 
Pa.  491:  "  To  assert  that  a  law  is  less  than  a 
law,  because  it  is  made  to  depend  ou  a  tutors 
event  or  act,  is  to  rob  tiie  Legislatore  of  the 
power  to  act  wisely  for  the  pubUc  wdfars 
whenever  a  law  is  passed  relating  to  a  state  of 
affairs  not  yet  developed,  or  to  things  fators 
and  imposdfble  to  fully  know."  Tbe  proper 
distinction  the  court  said  was  this:  "The 
Legislature  cannot  delegate  its  power  to  make 
a  uiw;  but  it  can  make  a  law  to  delegate  a 
power  to  determine  some  fact  or  state  of  things 
upon  which  the  law  makes,  or  intends  to 
make,  its  own  action  depend.  To  deny  this 
would  be  to  stop  the  wheels  of  government. 
There  are  many  things  upon  which  wise  and 
useful  legislation  must  oepend  which  cannot 
be  known  to  the  law  making  power,  and. 
must,  therefore,  be  a  subject  of  inquiry  and 
determination  outside  of  the  haDs  of  legisla- 
tion." 

What  has  been  said  Is  equally  applicable  to 
the  objection  that  the  third  section  of  the  Ad 
invests  the  President  with  treaty  making 
power. 

The  court  is  of  opinion  that  tbe  third  aeetin 
of  the  Act  of  October  1st,  1890,  is  not  Uabie  to 
tbe  objection  that  it  transfers  legislative  and 
treaty  makieg  power  to  the  President  Even 
if  it  were,  it  would  not  by  any  means  follow 
that  other  parts  of  the  Act,  those  which  direct- 
ly imposed  duties  upon  articles  imported, 
would  be  inoperative.  But  we  need  not  in 
this  connection  enter  upon  the  ooosideratioa 
of  that  question. 

Third.  The  Act  of  October  1st,  1890,  chap. 
1244,  §  1,  par.  281,  ''Schedule  B—Sugar,"  pnv 
vides  that  "  on  and  after  July  first,  eighteen 
hundred  and  ninety-one,  and  until  July  flnt« 
nineteen  hundred  and  five,  there  shall  be  paid, 
from  any  moneys  in  the  Treasury  not  other 
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wife  appropriated,  under  the  provisions  of 
•ecUoD  three  thousand  six  hundred  and  eiehty- 
Dine  of  the  Kevised  Statutes,  to  the  producer 
of  angar  testing  not  less  than  ninety  degrees 
by  the  polarisoope,  from  beets,  soi^hum  or 
•agar  cane  grown  within  the  United  States,  or 
from  maple  sap  produced  within  the  United 
fitttes,  a  bounty  of  two  cents  per  pound;  and 
upon  such  sugar  testing  less  thaii  ninety  dejgrees 
by  the  polariscope,  and  not  less  than  eighty 
degrees,  a  bounty  of  one  and  three  fourths 
ceots  per  pound,  under  such  rules  and  regula- 
tions as  Uie  Commissioner  of  Internal  Revenue, 
with  the  approyal  of  the  Secretary  of  the 
Treasury,  shall  prescribe."  26  Stat,  at  L. 
667,58a. 

Appellants  contend  that  Congress  has  no 
power  to  appropriate  money  from  the  Treasury 
for  the  payment  of  these  bounties,  and  that  the 
provisions  for  them  have  such  connection  with 
tbe  system  established  by  the  Act  of  1890  that 
tbe  entire  Act  mu9t  be  held  inoperative  and 
Toid.  Tbe  question  of  constitutional  poweit 
thus  raised  depends  principally,  if  not  altogeth-^ 
er,  upon  the  scope  and  effect  of  that  clause  of 
tbe  Uoostitution  giving  Congress  power  *'to 
lay  and  collect  taxes,  duties,  imposts  and  ex- 
cises, to  pay  the  debts  and  provide  for  the 
common  defense  and  general  welfare  of  the 
United  States."  Art.  1.  §  8.  It  would  be  dif- 
ficult to  suggest  a  question  of  larger  import- 
ance, or  one  the  decision  of  which  would  be 
more  far-reaching.  But  the  argument  that  the 
falidity  of  the  entire  Act  depends  upon  the 
validity  of  the  bounty  clause  is  so  obviously 
founded  in  error  that  we  should  not  be  Justi- 
fied in  giving  the  question  of  constitutional 
power,  here  raised,  uiat  extended  examination 
which  a  question  of  such  gravity  would,  under 
•ome  circumstances,  demand.  Even  if  the 
position  of  the  appellants  with  respect  to  the 
power  of  Congress  to  pay  these  bounties  were 
sustained,  it  is  clear  that  the  parts  of  the  Act 
in  which  they  are  interestea,  namely,  those 
laying  duties  upon  articles  imported,  would 
remain  in  force.  "  It  is  an  elementary  princi- 
ple," this  court  has  said,  *'  that  the  same  stat- 
ute may  be  in  part  constitutional  and  in  p^t 
imconaititutionaJ,  and  that  if  the  parts  are 
wholly  independent  of  each  other,  that  which 
^  is  constitutional  may  stand  while  that  which 
^i  is  unconstitutional  will  be  rejected."  Allen  v. 
Lmiiiana,  108  U.  S.  80,  88  [26:  818,8191. 
And  in  Huntington  v.  Worthen,  120  U.  S.  97, 
m  [80:  588,  5901,  Mr.  Justice  Field,  speaking 
for  the  court,  said:  "It  is  only  when  differ- 
ent clauses  of  an  Act  are  so  dependent  upon 
each  other  that  it  is  evident  the  Legislature 
would  not  have  enacted  one  of  them  without 
the  other — as  when  the  two  things  provided 
are  necessary  parts  of  one  system — that  the 
whole  Act  will  fall  with  the  invalidity  of  one 
clause.  When  there  is  no  such  connection 
and  dependency,  the  Act  will  stand,  though 
different  parts  of  it  are  rejected. "  It  cannot  be 
said  to  be  evident  that  the  provisions  imposing 
duties  on  imported  articles  are  so  connected 
with  or  dependent  upon  those  giving  bounties 
upon  the  production  of  sugars  In  this  country 
that  the  former  would  not  have  been  adopted 
except  in  connection  with  the  latter.  Undou  bt- 
edly  tbe  object  of  tbe  Act  was  not  only  to-raise 
revenue  for  the  support  of  the  government,  but 
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to  so  exert  the  power  of  laying  and  collecting 
taxes  and  duties  as  to  encourage  domestic  man- 
ufactures and  industries  of  different  kinds, 
upon  the  success  of  which,  the  promoters  of 
the  Act  claimed,  materially  depended  the  na- 
tional prosperity  and  the  national  safety.  But 
it  cannot  be  assumed,  nor  can  it  be  made  to 
appear  from  the  Act,  that  the  provisions  im- 
posing duties  on  imported  articles  would  not 
have  been  adopted  except  in  connection  with 
the  clause  giving  bounties  on  the  production 
of  sugar  in  this   country.     These   different 

garts  of  the  Act,  in  respect  to  their  operation, 
ave  no  legal  connection  whatever  with  each 
other.  They  are  entirely  separable  in  their 
nature,  and,  in  law,  are  wholly  independent 
of  each  other.  One  relates  to  the  imposition 
of  duties  upon  imported  articles;  the  other,  to 
tbe  appropriation  of  money  from  the  Treasury 
for  bounties  on  articles  produced  in  this  coun- 
try. While,  in  a  general  sense,  both  may  be 
said  to  be  parts  of  a  system,  neither  the  words 
nor  the  general  scope  of  the  Act  justifies  the 
belief  that  Conn^ess  intended  they  should  op- 
erate as  a  whole,  and  not  separately  for  the 
purpose  of  accomplishing  the  objects  for  which 
they  were  respectivejv  designed.  Unless  it  be 
impossible  to  avoid  u,  a  general  revenue  stat- 
ute should  never  be  declared  inoperative  in  all 
its  parts  because  a  particular  part  relating  to 
a  distinct  subject  may  be  invahd.  A  different 
rule  might  be  disastrous  to  the  financial  opera- 
tions of  the  government,  and  produce  the  ut- 
most confusion  in  the  business  of  Uie  entire 
country. 

We  perceive  no  error  in  the  Judgnmits  beh^, 
and  each  isqffhviecL 

Mr,  Justice  Lanuu*,  with  whom  concurred 
Mr.  Chief  Justice  Fuller,  dissenting: 

The  Chief .  Justice  and  myself  concur  in  the 
judgment  just  annoimced.  But  the  proposi- 
tion maintained  in  the  opinion,  that  the  third 
section,  known  as  the  reciprocity  provision,  is 
valid  and  constitutional  legislation,  does  not 
command  our  assent,  and  we  desire  to  state 
very  briefly  the  ground  of  our  dissent  from  it 
We  think  that  this  particular  provision  is  re- 
pugnant to  the  first  section  of  the  first  article 
of  the  Constitution  of  tbe  United  States,  which 
provides  that  *'  all  legislative  powers  herein 
granted  shall  be  vested  in  a  Congress  of  the 
United  States,  which  shall  consist  of  a  Senate 
and  House  of  Representatives."  That  no  part 
of  this  legislative  power  can  be  delegated  by 
Congress  to  any  other  department  of  the  gov- 
ernment, executive  or  Judicial,  is  an  axiom 
in  constitutional  law,  and  is  universally  recog- 
nized as  a  principle  essential  to  the  integri^ 
and  maintenance  of  the  system  of  government 
ordained  by  the  ConsUtuuon.  The  legislative 
power  must  remain  in  the  omm  where  it  is 
lodged  bv  that  instrument  We  think  that  the 
section  m  question  does  delegate  legislative 
power  to  the  executive  department,  and  also 
commits  to  that  department  matters  belonginfi^ 
to  the  treaty  making  power,  in  violation  or 
paragraph  two  of  the  second  section  of  article 
two  of  the  Constitution.    It  reads  thus: 

**§8.  That  with  a  view  to  secure  reciprocal 
trade  with  countries  producing  the  followini?  ar- 
ticles, and  for  this  purpose,  on  and  after  the  fi  rst 
day  of  January,  eighteen  hundred  and  ninety- 
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two»  wbeoever,  and  so  often  as  the  President 
shall  be  satined  that  the  government  of  any 
country  producing  and  exporting  sugars,  mo- 
lasses, coffee,  tea,  and  hides,  raw  and  uncured, 
or  any  of  such  articles,  imposes  duties  or  other 
exactions  upon  the  agricultural  or  other  pro- 
ducts of  the  United  States,  which  in  view  of 
the  free  introduction  of  such  sugar,  molasses, 
coffee,  tea,  and  hides  into  the  United  States  he 
may  deem  to  be  reciprocaUy  unequal  andunrea- 
eonoNe,  he  shall  have  the  power  and  it  shall  be 
his  dutv  to  suspend,  by  proclamation  to  that 
effect,  the  provisions  of  this  Act,  relatiDg  to  the 
free  introduction  of  such  sugar,  molasses,  cof- 
fee, tea,  and  hides,  the  production  of  such 
couuiTj,  for  eveh  time  as  he  shall  deem  Just,  and 
in  such  case  and  during  such  suspension  duties 
shall  be  levied,  collect^  and  paid  upon  sugar, 
molasses,  coffee,  tea,  and  hides,  the  product  of 
or  exported  from  such  designated  country  as 
follows,  namely."    1^6  8tat.  at  L.  612. 

We  do  not  think  that  legislation  of  this  char- 
acter is  sustained  by  any  decision  of  this  court 
or  by  precedents  in  congressional  legislation 
numerous  enough  to  be  properly  considered  as 
the  practice  of  the  government.  One  of  the 
instances  referred  to,  as  legislation  analogous 
to  this  section,  is  that  embodied  in  the  acts  of 
Congress  of  1809  and  1810,  known  as  the  "Non- 
intercourse  Acts,"  pronounced  by  this  court  to 
be  valid  in  the  case  of  The  Brig  Aurora,  11  U. 
8.  7  (branch,  388  [9:  878].  The  Act  of  May 
1,  1809,  forbidding  any  importation  after  May 
20,  1809,  from  Great  Britain  or  France,  pro- 
vided that  "the  President  of  the  United  States 
be,  and  he  hereby  is,  authorized,  in  case  either 
France  or  Great  Britain  shall  so  revoke  or 
modify  her  edicts,  as  that  they  shall  cease  to 
violate  the  neutral  commerce  of  tbe  United 
States,  to  declare  the  same  by  proclamation," 
after  which  the  trade  suspended  by  that  Act  and 
the  Act  laying  an  embargo  could  be  renewed 
with  tbe  nation  so  doing.  2  Stat  at  L.  628, 
§  11.  That  Act  having  expired.  Congress  on 
the  first  of  May,  1810.  passed  an  Act  (2  Stat,  at 
L.  605,  ^  4,)  which  enacted  "that  in  case  either 
Great  Britain  or  France  shall,  before  the  8d 
dav  of  March  next,  so  revoke  or  modify  her 
edicts  as  that  they  shall  cease  to  violate  the 
neutral  commerce  of  tbe  United  States,  which 
fact  the  President  of  the  United  States  shall  de- 
clare by  proclamation,  and  if  the  other  nation 
shall  not,  within  three  months  thereafter,  so 
revoke  or  modify  her  edicts  in  like  manner,'* 
the  restrictions  of  the  Embargo  Act,  "shall, 
from  and  after  the  expiration  of  three  months 
from  the  date  of  the  proclamation  aforesaid,  be 
revived  and  have  full  force  and  effect,  so  far 
as  relates  to  .  .  .  the  nation  thus  refusing 
or  neglecting  to  modify  her  edicts  in  tbe  man- 
ner aforesaid.  And  the  restrictions  imposed 
by  this  Act  shall,  from  the  date  of  such  procla- 
mation, cease  and  be  discontinued  in  relation 
to  the  nation  revoking  or  modifying  her  de- 
crees in  the  manner  aforesaid." 

These  enactments,  in  our  opinion,  trans- 
ferred no  legislative  power  to  the  President. 
The  l^^lation  was  purely  contingent  It  pro- 
vided for  an  ascertunment  by  the  President  of 
an  evient  in  tbe  future,  an  event  defined  in 
the  Act  and  directed  to  be  evidenced  by  his 
proclamation.    It  also  prescribed  the  oonse- 
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quences  which  were  to  follow  opon  that  proc- 
lamation. Such  proclamation  was  wholly  ia 
the  nature  of  an  executive  a<^  a  prescnbed 
mode  of  ascertainment,  which  involved  no  ex- 
ercise by  the  President  of  what  belonged  to 
the  law  making  power.  The  supreme  will  of 
Congress  would  have  been  enforced  whether 
the  event  provided  for  had  or  had  not  hap- 
pened, either  in  the  continuance  of  the  restric- 
tions, on  the  one  hand,  or,on  the  other,  in  their 
suspension. 

But  the  purpose  and  effect  of  the  section  now 
under  consideration  are  radically  different 
It  does  not,  as  was  provided  in  the  statnte»  of 
1809  and  1810,  entrust  the  President  with  tbe 
ascertainment  of  a  fact  therein'  defined  upon 
which  the  law  is  to  go  into  operation.  It  goei 
farther  than  that,  and  deputes  to  the  Presi- 
dent the  power  to  suspend  another  section  in 
the  same  Act  whenever  "he  may  deem**  tbe  ac- 
tion of  any  foreign  nation  prod  udn/r  and  ex- 
porting the  articles  named  in  that  section  lobe 
''reciprocally  unequal  and  unreasonable;*  tnd 
it  further  deputes  to  him  the  power  to  con- 
tinue that  suspension  and  to  impose  Tevenue 
duties  on  the  articles  named  "for  such  a  dme 
as  he  may  deem  just.  *'  This  certainly  extendi 
to  the  Executive  the  exercise  of  thdm  discre- 
tionary powera  which  the  Constitution  bai 
vested  in  the  law  making  department  It  ob- 
questionably  vests  in  the  President  the  power 
to  regulate  our  commerce  with  all  foreign  na- 
tions which  produce  sugar,  tea.  coffee,  molas- 
ses, hides  or  any  of  such  articles;  and  to  impose 
revenue  duties  upon  them  for  a  lensth  of  time 
limited  solely  by  his  di<;cretion,  whenever  be 
deems  the  revenue  system  or  policy  of  any  na- 
tion in  which  those  articles  are  produced  re- 
ciprocally unequal  and  unreasonable,  in  its 
operation  upon  tbe  products  of  this  country. 

These  features  of  this  section  are,  in  our 
opinion,  in  palpable  violation  of  tbe  Constitu- 
tion of  the  United  States,  and  serve  to  distin- 
guish it  from  the  legislative  precedents  which 
are  relied  upon  to  sustain  it,  as  the  practice  of 
the  government  None  of  these  legislatiTe 
prec^ents,  save  the  one  above  fefe:redu>, 
have,  as  yet  undergone  review  by  thb  couit 
or  been  sustained  by  its  decision.  And  if  there 
be  any  congressional  legislation  which  oiay  be 
construed  as  delegating  to  tbe  President  the 
power  to  suspend  any  law  exempting  any  hn- 
portations  from  duty,  or  to  reimpose  revenue 
duties  on  them,  upon  his  own  Juagment  as  to 
what  constitutes  in  the  revenue  policy  of  other 
countries  a  fair  and  reasonable  reciprocity, 
such  legislative  precedents  cannot  avail  as  at* 
tbority  against  a  clear  and  undoubted  principle 
of  the  Constitution.  We  say  revenue  polirj. 
because  tbe  phrase  "agricultural  or  other  pro- 
ducts of  the  United  States"  is  comprehennve, 
and  embraces  our  manufacturing  and  mioisf 
as  well  as  agricultural  products,  all  of  which 
interests  are  thus  entrusted  to  tbe  discretioaof 
the  President,  in  the  adjustment  of  trade  rela- 
tions with  other  countries,  upon  a  basis  of  r^ 
ciprocity. 

Whilst  however,  we  cannot  ame  lo  the 
proposition  that  this  particular  se(»oo  Is  valid 
and  constitutional,  we  do  not  regard  U  as  soc^ 
an  essential  part  of  the  Tariff  Act  as  to  innH- 
date  all  its  other  provisions;  and  we  therefoit 
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soiaoo 


soocor  In  tbe  jodment  of  this  court  sfBrming 
the  Judgments  of  tbe  court  below  in  tbe  sev- 
enl 


JOHN  T.  LUDELING,  Ptf.  ^fi  Err.. 

e. 

JOHN  OHAFFE  bt  al. 
ISae  &  GL  Beporterii  ed.  801-606.) 

Cnuiruetiim  nf  Statute  tf  Limitations  qf  a 
estate,  doe9  not  premnt  Federal  queetion — re- 
view if  itateju4i;ment-^mmunitp  of  anignee 

I  in  hankruptey—attignee when  ooundbypTo- 
eeeHnge  in  etate  eourL 

L  TbeooMtrnotlon  of  (be  Statute  of  Llmftatioiis 
of  a  State  and  tbe  maoDer  of  revtewln^r  a  state 
dedikm  on  tbe  subjeot,  are  matters  of  state  law 
and  jnaotioe  not  depending  upon  tbe  Oonstltu- 
tkm  of  tbe  United  States  or  upon  anj  Act  of 


&  In  order  to  gtre  tbls  oonrt  Jnrisdiotton  of  a 
writ  of  error  to  revlf^w  a  Judgment  of  a  state 
eoort  against  a  right  claimed  under  a  statute  of 
of  tbe  United  States,  that  right  must  be  one  of 
tiie  plalnttff  In  error,  and  not  of  a  third  person 
only. 

&  The  Immonitj  or  privilege  of  an  assignee  in 
tiankmptoy  from  being  cited  in  proceedings  in  a 
•ute  court  can  only  be  set  up  by  the  assignee 

I  himself,  or  by  a  person  claiming  under  him,  and 
not  by  a  peison  claiming  under  a  conveyance 
fran  tbe  bankrupt  before  tbe  bankruptcy. 

1  An  assignee  in  bankruptcy  is  bound  by  proceed- 

« inss  in  a  state  court  In  which  b*  has  appeared 
and  answered. 

[No.  17a] 
Argued  and  Submitted  Jan.  S,  289M.    Decided 

Feb,  £9, 189S. 

IK  ERROR  to  tbe  Supreme  Court  of  tbe 
State  of  Louisiana,  to  review  a  Judgment  of 
that  court,  affirming  a  judgment  of  tbe  Dis 
trict  Court  of  tbe  Parish  of  Ouacblta  in  tbe 
State  of  Louisiana,  in  favor  of  defendants  and 
refusing  an  injunction,  in  an  action  to  restrain 
the  execution  against  land,  of  a  judgment  in 
favor  of  defendants.    Dimieeed, 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  40  La.  Ann.  645. 

ifeitrs.  Sherman  Hartwell  Hubbard 
and  Wbu  H.  Talt*  for  plaintiff  in  error: 

However  frivolous  tbe  question,  if  it  raise 
a  question  under  tbe  25tb  section  of  the  Judi- 
ciary Act,  the  decision  may  be  revised  by  Uiis 
court  upon  writ  of  error. 

HaU  V.  Jordan,  82  U.  8.  15  WaU.  803  (21: 
72):  Oregory  ▼.  Me  Veigh,  90  U.  S.  28  Wall. 
2d4  (28:  150);  Tennessee  v.  Davis,  100  U.  8. 
2W  (26:  650);  Fennoyer  v.  Niff,  05  U.  8.  788 
(24:  572);  Cooley,  Const.  Lim.  808,  402,  408, 


404,  405;  Chicago  L.  Ins.  Oo.  v.  Keedles.  118 
U.  8.  574  (28:  1084). 

Wbere  it  appears  tbat  tbe  title  or  immuni^ 
on  wbicb  recovery  depends,  will  be  defeatea 
by  one  construction  of  Uie  Constitution  or  a 
]aw  of  the  United  States  or  sustained  by  tbe 
opposite  construction,  tbe  case  is  one  arisinff 
under  tbe  Constitution  or  laws  of  tbe  XJnitea 
States. 

Stann  v.  New  Fork.  115  U.  a  248  (20: 888). 
CarondeUt  v.  8t.  Louis,  66  U.  8. 1  BUu^k,  170 
(17:  102);  Magwire  t.  Ij^,  66  U.  a  1  Black, 
105  (17:  187). 

Mr,  Charles  J*  Boatner  for  defendant 
in  error. 

Mr,  Justice  Oraj  delivered  the  opinioD  of 
tbe  court: 

This  was  a  petition,  filed  May  8, 1884,  in  the 
Fifth  District  Court  of  tbe  Perish  of  Ouachita 
in  the  State  of  Louisiana,  to  restrain  tbe  exe- 
cution against  land  in  tliat  parish  of  a  judg- 
ment rendered  June  28, 1882,  in  favor  of  tbe 
defendants,  by  wbicb  that  land  (to  which  the 
petitioner  diumed  title  under  a  conveyance 
from  Mrs.  Eliza  W.  Warfleld,  dated  June  80, 
1875)  was  subjected  to  a  judicial  mortgage  aria- 
ing  out  of  a  judgment  for  money,  recovered  l^ 
tbe  defendants  March  20, 1874,  in  a  personal 
action  against  Mrs.  Warfleld.  Tbe  petitioner 
alleged  that  tbe  original  judgment  against  Mrs. 
Warfleld  bad  beenprescribea  by  virtue  of  article 
8547  of  tbe  Civil  (Jode  of  Louisiana,  (wbicb  is 
copied  in  Uie  margin*)  and  tbat  a  judgment 
since  recovered  by  tbe  defendants,  revivinff 
tbat  judgment,  was  null  and  void,  for  want  ol 
sufficient  notice.  Tbe  material  facts  bearing 
on  the  validity  of  the  judgment  of  M?ivu 
were  as  follows* 

On  8eptember  11, 1876,  Mis.  Warfleld  was 
adjudgea  a  bankrupt  under  the  laws  of  the 
United  States,  and  Williams  T.  Atkins  was  ap- 
pointed her  assignee  in  bankruptcy,  and  as 
such  sold  tbe  property  in  her  schedule,  and 
rendered  his  fliud  account  on  October  15, 1870, 
but  was  never  discbareed  from  bis  duties  as 
asdgnee.    Mrs.  Warfleui  never  obtained  her 

***A11  Judgments  for  money*  whether  rendered 
within  or  without  the  State,  shaU  be  presoribed  by 
the  lapse  of  ten  years  from  the  rendition  of  such 
Judflrments:  Provided,  however,  that  any  party  in- 
terested in  any  Judarment  may  have  the  same 
revived,  at  any  time  before  it  is  presoribed,  by 
having  a  citation  issued  acoordinff  to  law  to  the  de- 
fendant or  his  representative  from  the  court  which 
rendered  the  juoffment,  unless  defendant  or  his 
representative  show  gooa  cause  why  the  judgment 
should  not  be  revived;  and  if  such  defendant  be 
absent  and  not  represented,  the  court  may  appoint 
a  curator  ad  hoc  to  represent  him  In  the  proceed- 
ings, upon  which  curator  <td  hoe  the  citation  shall 
be  served.  Any  Judgment  revived  as  above  pro- 
vided shaU  continue  in  full  force  for  ten  years 
from  the  date  of  the  order  of  court  reviving  the 
same,  and  any  Judgment  may  be  revived  as  often 
as  the  party  or  parues  interested  may  desire.** 


Nora.— ^f  to  jwrisdietion  fn  the  UnUed  Stales 
Acpreme  Couirt^  where  Federal  question  arlnea,  or 
uhtre  are  drawn  in  question  statutes,  TrecUyor  Con- 
itttvNoti,  see  noles  to  Martin  v.  Hunter,  4:  97: 
Matthews  v.  Zane,  2:  064,  and  Williams  v.  Norris, 
lc67L 

AitofurisOleUon  of  United  States  Supreme  Court 
to  dedare  state  Jaw  void  as  in  confiiet  u>ith  state  eon" 
SHtutUm  to  revise  decrees  of  state  courts  as  to  eon- 
UnuUon  of  StaU  lomt,  see  natee  to  Hart  v.  Lamp- 

i4«r.  s. 


hire,  7:  870,  and  Oommerdal  Bank  of  Cincinnati  v. 
Buckingham,  12: 160. 

Ae  to  barOtrupt  and  imsolvenl  laws  of  fitate^  eon- 
stitutUmalUy  of;  UiWB  of  United  States  suspend  Stats 
bankrupt  laws;  discharos  in  foreign  country  no  hor, 
see  note  to  Sturges  v.  Orowninshleld.  i:  680. 

^ftO60eop]>el2>y/iid0ment,see  note  to  Aspdeo  v. 
Nixon,  11:1060. 

^  (o  estoppel  m  poit,  see  note  to  Stowe  V.  United 
States.  80:  144. 
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ScrBKMs  Connx  or  thb  VrcrrsD  Statxb. 


discfaarjte  in  bsokruptgr,  tad  pennineutlT  re- 
moved ID  1879  from  tbe  State  of  Louimcs, 
kod  died  !□  TennetMe  In  1B81,  lea  ring  no  bein 
fD  Louisiana. 

Oq  Febiuaiy  8,  1884,  the  parish  district 
ooart,  upon  tba  applicaiJon  of  toe  defendant*, 
appoiotra  lis  clerk  sdmlnistrator  of  Mrs.  War- 
field's  estate,  and  he  took  an  oath  assuming  the 
admiuUlrstioD.  On  February  S,  1884,  tbe  de- 
fendants filed  a  petition  In  that  court  under 
•aid  article  o(  tbe  Civil  Code,  praying  for  a  re- 
TiTal  of  the  original  judgment  against  Hrs. 
Warfleld,  for  the  appofnlraeut  of  a  eurator  ad 
hoe,  and  for  acltationloeuchcurator,  to  thead- 
minislrslor,  and  to  Atkloa,  assignee.  A  cura- 
tor ad  hoe  was  accordingly  appoiDl«l,  and  he 
and  tbe  administrator  waived  cllalion  and  ap- 
pearcdandanswered.  Atkinswas  served  vritb 
.a  citation,  and  also  appeared  and  answered, 
denying  all  the  allegationB  of  ibe  petiiion, 
JudgnieDt  was  thereupon  rendered,  on  Febru- 
ary aO,  1884,  reviving  the  origiDal  ludgment, 
and  In  March,  1864.  was  duly  recorded  and  rs- 
iDsCrlbed. 

In  the  case  at  bar,  tbe  conrt  refused  tbe  In- 
juDction  prayed  for,  and  gave  Judgment  for 
thedefeudanis,  and  this  Judgment  was  afBrmcd 
by  the  Supreme  Court  of  ijouisiaoa. 

The  petitioner  sued  out  this  writ  of  error, 
-which  was  allowed  by  Chief  Ju$tite'Rena\iiiez, 
who  added  this  memorandum:  "In  this  case 
the  court  has  passed  upon  no  question,  except 
the  method  of  Inlerruptlug  prescrlptloQ  on  a 
Judgment  provided  by  the  ststnle  of  tbe  State, 
a  matter  within  the  arbitrary  control  of  the 
state  Legislature,  and  ioTolvIng  no  question 
of  due  process  of  law.  Even  as  to  this  ques- 
tion, we  have  slmplr  held  that  the  judgment 
of  revival  conld  not  be  questioned  in  the  pres- 
ent form  of  action.  I  do  not  consider  thatanv' 
Federal  question  properly  arises  and  was  passeo 
npon  Id  this  case;  but  as  one  was  presented 
which.  It  Is  claimed,  might  be  conaldered  to 
exist  bj  the  TJnlted  Stales  Supreme.  Court, 
I  grant  tbe  order." 

The  grounds  npon  which  the  Jurisdiction  of 
this  court  is  inroked  t^  the  petitioner  are  that 
tbe  state  court,  by  boldine  that  tbe  citation  to 
Atkins  M  aMfgoee  wu  valid  and  eftectnsl  to 
support  the  Judgntent  of  reviTal,  deprived  tbe 
petitioner  of  bis  property  without  due  process 
of  law,  la  violation  of  the  Qth  and  14th  Amend- 
menu  of  tbe  Constitution  of  the  United  States; 
and  constraed  tbe  Banbrapt  Act  of  tbe  United 
Sutes,  and  Article  BMT  of  the  avll  Code  of 
Ixndsiaaa,  so  as  to  make  them  nncousiltutlon- 


_.js  of  the  Cnlted  Sutes,  which  provides  that 
*<oo  anlt,  either  at  law  or  in  equity,  sball  be 
BaintaiDsble  In  anv  conrt  between  an  assignee 
Id  banknipiqr  ana  ■  penon  cUlmIng  tn  adp 


assignee,  unless  brongbt  within  two  yean  fn 
the  time  when  the  cause  of  action  accnNd  : 
or  BgaiDSt  sacD  assignee,"  snd  thereby  den: 
B  rigDt  and  Immunity  claimed  by  the  petitii 
er  under  the  Banbupt  Act  of  the  Unh 
States. 

But  the  Judgment  of  tbe  Supreme  Court 
Louisiana,  as  appears  by  Its  opinion,  copied 
the  rccMd,  and  reported  in  40  La.  Ajid.  B45, 
well  as  by  the  Chief  Justice's  memorandn 
above  quoted,  did  not  pws  upon  the  qneMi 
of  the  capacity  of  tbe  asslgiiee  to  Kpreseot  t 
bankrupt  Id  the  proceedings  to  obtain  i 
Judgtnent  of  revival;  and  merely  held  that  tl 
question  could  not  be  presented  and  dedd 
In  this  collateral  way,  but  onlv  in  a  direct  v 
to  annul  that  Judgment,  bringing  in  all  put 
to  ic 

The  question  presented  to  the  inferior  cot 
of  the  State  upon  tbe  petition  fortbeJudgOM 
of  revival  wa&  whether  the  assignee  in  bat 
" f  them^ 


citation  might  ia 
to  the  assignee  under  tbe  Statute  of  Lis 
lalions  of   Louisisns,  for  the  purpose  of  a 


venting   a  judgment,    admitted   io  be  i 


struction  of  the  Statute  of  Llmitatione  in  0 
respect,  as  well  as  tbe  proper  mannT  of  revls' 
Ing  tbe  decision  of  that  question,  U  eironeon 
was  a  matter  of  slate  law  and  prsctioe,  in  i 
WHf  depending  upon  the  Constitutioo  of  ti 
United  States  or  npon  any  Act  of  CooRess. 
In  order  to  give  this  court  Jnlsdictiaa  of 
writ  of  error  to  review  a  Jadgment  of  a  sii 
court  anlnst  a  right  claimed  under  a  slala 
of  the  United  SUtes,  that  right  imM  be  a 
of  ihe  plalntifr  in  error,  and  not  of  a  third  post 
only.  QiUi  v.  Uttk,  1S4  U.  a  MS  [3S:  IOCS 
Tbe  immnid^  or  privilege  of  the  »««ip>M 
bankruptcy  from  being  died  in  these  pcocte 


himself  to  tbe  Jurisdiction  of  tbe  stale  com 
would  have  been  boaod  by  It*  JudgoMnt, 
itg^Unst  him.  WlnOetter  v.  HeutOl.  11>  I 
8.  ISO  m-.  4«8J;  Ad^mt  v.  Orittemlnt.  ISS I 
a  3M  pS:  SSSJ.  Butbeset  np  notitle  ia  hit 
self,  no  Judgment  wa«  rendered  agaiut  bin 
and  be  has  sued  oat  no  writ  of  anor.  Bectio 
S057  of  the  Revised  BUtutea  hM  tbeiefon  ■ 
appUcatlon  to  the  case. 

Writ  tftmr  iimtmid  for  «wtl  ^jtrM 


OXLIII  UNITED  STATES. 


143  U.  S.  1-17,  36  L.  55,  LOUISVILLE  WATER  CO.  ▼.  CLARK. 

Statutes.-— General  act  repeals  prior  special  act  inconsistent 
therewith  and  not  excepted,  p.  11. 

Tax  exemption,  allowed  by  Kentucky  act  of  1882  to  LouisYllle 
Water  Company,  was  repealed  by  general  revenue  law  of  1880,  p.  IL 

Approved  in  Louisville  Water  Co.  v.  Kentucky,  170  U.  &  128,  129, 
130,  42  L.  975,  976,  18  S.  Ct  571,  572,  and  Louisville  Water  Co.  t. 
Clark,  94  Ky.  50,  21  S.  W.  246,  both  involving  same  water  com- 
pany; Commonwealth  v.  Owensboro^  etc.,  R.  Co.,  95  Ky.  71,  23 
S.  W.  870,  act  of  1886  repealed  railroad  exemptions. 

Tax  exemption,  granted  Louisville  Water  Company,  was  ex- 
pressly subject  to  repeal,  p.  12. 

Approved  In  United  States  v.  Union  Pac.  Ry.,  160  U.  S.  37,  40 
L.  332,  16  S.  Ct.  204,  holding  that  power  was  reserved  to  Cong^ress 
to  control  telegraphic  and  railroad  communication  on  railroad  re- 
ceiving bounty  of  government;  Covington  v.  Kentucky,  173  U.  S. 
239,  19  S.  Ct  386,  holding  same  reservation  applicable  to  city  water 
works;  Citizens*  Sav.  Bank  v.  Owensboro,  173  U.  S.  646,  653,  19 
S.  Ct.  533,  536,  also  to  savings  banks;  Citizens,  etc.,  R.  Co.  v. 
Memphis,  53  Fed.  717,  State  may  reserve  power  of  altering  charters 
of  incorporation;  Atlantic,  etc^  R.  Co.  v.  United  States,  76  Fed,  197, 
right  to  regulate  rates  is  included  in  reserve  power;  dissenting 
opinion  in  Commonwealth  v.  Farmers'  Bank,  97  Ky.  626,  31  8.  W. 
1022,  majority  holding  special  bank  tax  formed  an  irrevocable 
contract. 

Distinguished  in  Commonwealth  v.  Owensboro,  etc,  R.  Co^  95 
Ky.  75,  23  S.  W.  871,  act  of  1886  did  not  apply  to  railroads  having 
special  charters;  Commonwealth  v.  Farmers'  Bank,  97  Ky.  619,  31 
S.  W.  1019,  act  of  1886  did  not  apply  to  savings  banks;  dissenting 
opinion  in  Citizens,  etc..  Bank  v.  Owensboro,  173  U.  8.  659,  19  8. 
Ct.  573,  majority  opinion  supra. 

Taxation.— Repeal  of  tax  exemption  extinguished  'company's 
obligati(Mi  to  furnish  water  free  to  city,  p.  16. 

Constitutional  law.—  Repeal  of  tax  exemption  does  not  impair 
contract  rights  of  creditors,  p.  17. 
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143  U.  S.  18-28,  86  L.  60,  DIST.  OF  COLUMBIA  t.  HUTTON. 

Statutes  In  pari  materia  must  be  given  effect  if  possible,  but 
first  is  repealed  if  inconsistent  with  or  covered  by  later,  p.  27. 

Approved  in  Ward  v.  Race  Horse,  163  U.  S.  611,  41  U  247.  16  S. 
C^  1078,  and  Butler  v.  United  States,  87  Fed.  660,  both  applying 
first  clause  of  syllabus;  M'Glashan  v.  United  States,  71  Fed.  436. 
34  U.  S.  App.  547,  applying  second  clause  at  syllabus;  The  Paquete 
Habana,  175  U.  S.  685,  20  S.  Gt  294,  Opinion  of  The  Justices,  66 
N.  H.  660,  88  AtL  1007,  Mack  v.  Jastro,  126  OaL  133,  58  Pac  378, 
and  Attorney-General  v.  Gommissioner  of  R.  R.,  117  Mich.  481,  76 
N.  W.  70.  all  applying  last  clause  of  syllabus;  Gowen  v.  Harley,  56 
Fed.  077,  12  U.  S.  App.  574,  privileges  of  special  act  are  not  re- 
pealed by  subsequent  general  act  on  same  subject;  Qev^and,  etc, 
Ry.  V.  Oleveland,  94  Fed.  896,  holding  p<tot8  of  syllabus  wdl 
settled. 

Constitutional  law.— Courts,  not  legislature,  determine  whethsr 
statute  repealed,  p.  27. 

143  U.  &  28-82,  86  L.  68,  NATIONAL  fiTBAHSHIP  CO.  T.  TXK^ 
MAN. 

Appeal.—  On  remand  from  Supreme  to  6tate  court  which  should 
have  allowed  removal.  Circuit  Court  may  stay  until  costs  paid, 
p.  30. 

Evidence.— That  plaintiff  is  indebted  to  defendant  im  Judgment 
does  not  negative  former's  claim,  p.  30. 

Evidence.— Copy  of  affidavit,  used  to  obtain  leave  to  amend.  Is 
evidence  of  admissions  by  party,  using  it,  p.  81. 

Not  cited. 


148   U.   8.  32-41,   86  L.  64,   SIOUX   CITT,   ETC.,  LAND    00.  ▼. 
GRIFFEY. 
Public  lands.— Railroad's  title  attaches  at  time  map  of  delbiitt 
location  is  filed,  p.  88. 

Approved  in  New  Orleans,  etc.,  Ry.  t.  ParlLer,  148  U.  8.  57,  81 
L.  70,  12  S.  Ct  369,  mortgage  of  railroad  does  not  cover  land  sub- 
sequently granted;  United  States  v.  Southern  Pac.  TL  R.,  146  U.  S. 
604,  36  L.  1101,  18  S.  Ct  169,  grant  does  not  attach  to  lands  be- 
coming public  after  route  is  fixed;  Curtner  v.  United  States.  14t 
U.  8.  675,  37  L.  894,  18  S.  Ct.  900,  upon  identification  comptny 
may  maintain  action  for  possession;  Northern,  etc,  R.  R.  v.  Sand- 
ers. 166  U.  43.  683.  41  L.  1144,  17  8.  Ct  675,  mining  claim  is  ex- 
cepted, though  afterwards  abandcmed  as  non-mineral;  Wlneman  v. 
Gastrell,  58  Fed.  706,  2  U.  8.  App.  449,  title,  under  swamp-ltnd 
grant,  held  to  pass  In  present!,  though  patents  were  to  issue  latff; 
Smith  ▼•  Northern  Pac  R.  Co.,  58  Fed.  515.  516,  19  U.  &  App.  W, 


109  Notes  on  D.  S.  Reports.  143  U.  B.  ^-€0 

i1(ht  <tf  war  attache*  when  route  ts  fixed;  Nortbern,  etc.,  B.  Co. 
w.  Mnmy,  ST  Fed.  650,  58  U.  8.  App.  492,  companr  Is  concluded 
ir  Klectlon  thm  made;  United  States  v.  Norttem,  etc.,  R.  Go., 
06  Fed.  S7S,  default  to  fix  route  In  time  reqnlrcd  waived  bj  Issne 
ot  patent 

PubUe  lauds,— Ballwaj  grant  la  subject  to  pr»-empUMi  rlgtata 
attached  at  date  wben  map  filed,  p.  40. 

Approved  In  Sttlrer  t.  United  SUtea,  168  U.  8.  484,  40  L>.  282.  18 
8.  Ct.  5S,  United  States  maj  movent  dmber  cntting  nntll  patent 
iesnea  to  homeateader;  Nortbern,  etc^  Rj.  t.  De  Lacefi  174  D.  8. 
026,  19  S.  Ct  793,  grant  attaches  where  present  ptioner  bad  not 
made  proot  and  payment  In  required  Ume  (reversing  8.  C  60 
Fed.  461):  United  States  v.  Winona,  etc.,  E.  Co..  6T  Fed.  966,  32 
U.  a.  App.  272,  lands  within  Indemnl^  limits,  pre-empted  at  time 
of  selection  by  company,  arc  excepted;  Nortbern,  etc.,  R.  Go.  v. 
Hnsser.  etc,  Hfg.  Co.,  68  Fed.  1000,  94  U.  S.  App.  66,  land  with- 
drawn \>j  land  department  Is  excepted;  8t  Panl,  etc.,  Ry.  v.  Sage, 
71  Fed.  46,  S6  U.  B.  App.  S40;  lands  within  primary  limits  are 
s^regated  when  route  Is  fixed,  within  Indemnity  limits,  when  se- 
lected; Southern,  etc.,  P.  Go.  v.  Brown,  76  Ped.  90,  44  U.  8.  App. 
620,  land  erroneously  within  survey  of  Mexican  grant  la  excepted; 
Davis  T.  Magoun,  109  Iowa.  316^  S18,  818.  821,  826,  60  N.  W.  428, 
427,  428.  excepted  land  Is  subject  to  taxation. 

Publlo  laada.— Only  United  SUtea  can  question  bons  fldes  of 
pre  cmptlouBr  who  has  paid  price,  p.  41. 

Approved  In  South  £Ind  Mln.  Co.  v.  Tlnn^,  22  Nav.  ST,  8S  Fa& 
102,  one  falling  to  protest  laane  of  mining  patent  Is  wlthont 
remedy. 

143  U.  S.  42-eO,  86  L.  66.  NEW  ORLEANS.  ETC..  BY.  T. 
PABKBB. 

Appeal.— Aggregate  claims  determine  JurlBdlctlon  where  several 
plalotltrs  claim  under  same  dtle,  p.  Bl. 

Approved  In  Texas,  etc.,  I^.  v.  Oantiy,  163  U.  8.  383,  41  L.  181, 
16  8.  Ct  1107,  where  statute  makes  single  liability  and  single 
actlMi  to  survivors  of  one  negligently  killed,  though  separate  Judg- 
m«its  are  glvm;  Herbert  v.  Ralney,  64  Fed.  2S2,  life  tenants  and 
mnalnderman  hav»  common  Interest  In  preventing  damage  to 
estate. 

Appeal.—  Claims  cannot  be  aggregated  to  give  Jurisdiction  wher* 
Joined  merely,  for  convenience,  p.  62. 

ApiKOved  In  Chapman  v.  Handley,  161  U.  8.  446.  88  U  228,  14 
8-  Ct  SS7.  claims  of  distributees  of  personalty  of  a  deceased  are 
sereral;  Davla  v.  Schwartz,  166  U.  8.  647,  89  U  SdO.  U  8.  Ot  2tM, 
clalma  ot  sevetal  idiattil  mortgageea  are  distinct 
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Distingulsbed  in  White  t.  Ewing,  159  U.  6.  40,  40  U  66,  15  & 
Ct  1019,  jarisdicti(m  of  Circuit  Court  in  suit  by  Its  recelTer  Is  In- 
dependent of  amount. 

Bailroad  mortgage  held  not  to  include  lands  granted  In  followias 
year  to  aid  construction,  p.  52. 

Bailroad  land  grant  is  not  necessary  to  operation  so  as  to  te 
embraced  in  prior  mortgage,  p.  54. 

Bailroads  —  Property.—  Land,  not  forming  part  of  rallrosd*  does 
not  pass  with  appurtenances  under  mortgage,  p.  55. 

Distinguished  in  Chicago,  etc.,  Ry.  v.  Denver,  etc,  R.  R^  143  U. 

5.  614.  36  L.  283,  12  S.  Ct.  485,  where  land  covered  by  station,  etc, 
passed  as  appurtenant  to  railway. 

Public  lands.— Title  does  not  pass  under  railroad  grant  until 
route  definitely  fixed,  p.  57. 

Public  lands.— Bailroad^s  title  to  indemnity  lands  Is  not  com- 
plete until  selection  and  approval,  p.  57. 

Cited,  arguendo,  in  United  States  v.  Choctaw,  etc.,  R.  Co.,  8 
OkL  498,  41  Pac.  760,  approval  of  route  by  secretary  of  Interior 
not  a  prerequisite  to  construction  of  road  through  Oklahoma. 

Mortgage  bondholder  is  not  entitled  to  decree  for  exclusive 
benefit;  he  must  act  for  all  others,  p.  58. 

Approved  in  Sheffield,  etc.,  Ry.  v.  Newman,  77  Fed.  794,  41  U. 

6.  App.  766,  single  certificate  holder  is  indispensable  party  in  suit 
to  bind  him. 

143  U.  S.  60--75,  36  L.  71,  NEW  YORK.  BrPO.,  R.  R.  v.  WINTER. 
Carriers.— Passengers   are  not   presumed   or   required   to   know 
rules  for  guidance  of  employees,  p.  69. 

Approved  in  Mann,  etc.,  Car  Co.  v.  Dupre,  54  Fed.  651,  13  U.  S. 
App.  183,  21  L.  R.  A.  295,  and  n.,  passengers  not  presumed  to 
know  meaning  of  punch  marks  and  figures  on  ticket. 

Distinguished  in  EvansviUe,  etc.,  R.  R.  v.  Oates,  14  Ind.  App.  179, 
41  N.  E.  715,  company  may  enforce  against  passenger  reasonable 
rules  and  regulations. 

Carriers.— Agent's  statements  as  to  stop-over  rights  are  admifr 
sible  in  action  for  ejecting  passenger,  p.  69. 

Approved  in  Mann,  etc.,  Car  Co.  v.  Dupre,  64  Fed.  651,  18  U. 
S.  App.  183,  21  L.  R.  A.  295,  and  n.,  passenger  may  contradict  re- 
citals on  ticket  by  parol  evidence;  Atchiscm,  etc.,  R.  Oo.  v.  Cameron. 
66  Fed.  711,  712,  32  U.  S.  App.  67,  statement  binds  company  only 
when  made  at  sale  of  tickets;  Winters  v.  Cowen,  90  Fed.  101,  and 
96  Fed.  932,  agent  selling  mileage  is  agent  of  another  company 
honoring  it;  Hot  Springs  R.  R.  v.  Deloney,  65  Ark.  181,  67  Am.  8t 
Rep.  916,  46  S.  W.  852,  where  ticket  agent  sold  wrcmg  ticket,  com- 
pany is  liable  for  ejecting  passenger;  Ehransville,  etc.,  R.  R.  v. 
Cates,   14  Ind.  App.  174.  41  N.  E.  713.  when  agent  gives  wnmf 
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ticket,  passenger  is  entitled  to  ride  to  destination;  Ells  worth  y.  Ohi- 
cagcs  etc^  Ry.,  95  Iowa.  107,  63  N.  W.  587.  29  L.  R.  A.  176,  wbers 
agent  misdated  ticl3:et,  company,  is  liable;  (XRouke  v.  Citizens,  etc^ 
Ry^  108  Tenn.  132,  137,  76  Am.  St  Rep.  — ,  52  S.  W.  873,  876,  pas- 
senger may  rely  (m  statements  of  agent.  See  36  Am.  St  Rep.  846, 
note  on  proximate  and  remote  canse. 

Distinguished  in  Western,  etc.,  R.  R,  v.  Stocksdale,  88  Md.  266, 
84  AtL  882,  passenger  must  Imow  and  comply  with  conditions  OB 
round-trip  tickets. 

Carriers.—  BAgh  offlciars  statement  that  stop-over  check  was  un- 
necessary shows  rules  are  not  rigid,  p.  71. 

Carriers.— Conductor  failing  to  furnish  stop-OTer  Is  negligent 
and  passenger  may  rely  on  statements,  p.  72. 

Distinguished  in  Chicago,  etc.,  Ry.  v.  Blllott  55  Fed.  953,  954, 
12  U.  S.  App.  381,  20  L.  R.  A.  586,  statements  of  conductor  that 
caboose  would  not  be  changed  held  not  proximate  cause  of  injury 
in  changing  It 

Contracts.— Party  haying  done  all  required  of  him  has  action 
for  breach  if  cut  off  from  benefits  by  other,  p.  73. 

Approved  in  Northern,  etc.,  R.  Co.  y.  Pauson,  70  Fed.  690,  44 
U.  S.  App.  178,  80  L.  R.  A.  733,  where  agent  neglected  to  stamp 
ticket;  O'Rouke  y.  Citizens,  etc.,  Ry.,  103  Tenn.  132,  76  Am.  St  Rep. 
— ,  52  S.  W.  878,  if  ticket  does  not  express  true  contract  it  is  com- 
pany's fault 

Carriers.— Passenger  rightfully  on  train  may  resist  ejection; 
mere  fact  of  ejection  gives  right  of  action,  p.  78. 

Approved  in  Pittsburgh,  etc.,  Ry.  v.  Russ,  57  Fed.  826,  18  U.  8. 
App.  279,  and  67  Fed.  664,  666,  84  U.  S.  App.  14,  injuries  received 
In  such  resistance  are  subject  of  damage;  The  Willamette  Valley, 
71  Fed.  718,  wrongful  refusal  of  first-class  ship  passage  is  action- 
able. Irrespective  of  physical  Injury;  Cowen  v.  Winters,  96  Fed. 
932,  where  mileage  was  sold  by  another  company;  Lucas  v.  Michi- 
gan, etc.,  R.  R.,  98  Mich.  4,  39  Am.  St  Rep.  520,  56  N.  W.  1040, 
where  conductor  failed  to  give  train  check. 

Distinguished  in  Mahoney  v.  Detroit  etc.,  Ry.,  98  Mich.  614,  82 
Am.  St  Rep.  529,  58  N.  W.  793,  18  L.  R.  A.  386,  passenger  on 
street  car  should  pay  second  fare  and  seek  redress. 

TriaL— Party  cannot  object  to  charge  given  substantially  as  re- 
quested, p.  74. 

ReafBrmed  in  Grand  Trunk  Ry.  v.  Ives,  144  U.  8.  433,  86  L. 
494.  12  S.  Ct  689,  Coffin  v.  United  SUtes,  162  U.  a  672,  40  L.  1118, 
16  S.  Ct  947,  Great  Northern  Ry.  v.  M'Laughlin,  70  Fed.  672,  44 
U.  S.  App.  189,  and  Ferguson  t.  Wills,  88  Ya.  140. 

Appeal.— Whether  verdict  is  excessive  cannot  be  determined 
upon  writ  of  error,  p.  76. 
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Reaffirmed  in  Northern,  etc.,  R.  R.  Ck>.  v.  Charlcss,  51  Fed.  580,  7 
U.  S.  App.  359,  and  St  Louis,  etc.,  Ry.  v.  Spencer,  71  Fed.  95,  86  U. 
S.  App.  229.  Approved  In  Morning  Journal  Assn.  t.  Rutherford,  51 
Fed.  516,  1  U.  &  App.  296,  16  L.  R.  A.  805,  and  Smith  ▼.  Son,  etc 
Pub.  Assn.,  55  Fed.  248,  14  U.  S.  App.  173,  excessive  verdict  not 
corrected  where  proper  rule  of  damage  is  giv^i;  Homeslake  Mln. 
CkK  V.  FuUerton,  69  Fed.  931,  86  U.  S.  App.  32,  court  is  Umlted 
to  Inquiry  whether  jury  were  properly  instructed  as  to  damages; 
Hughey  v.  Sullivan,  80  Fed.  76,  same  rule  applies  to  inadequacy; 
Burdlct  V.  Missouri,  etc.,  Ry.,  122  Mo.  249,  27  S.  W.  460,  26  U  R. 
A.  400,  and  n.  (see  45  Am.  St.  Rep.  543,  note),  dissenting  (q;>inioii, 
maJcHity  holding  appellate  court  may  remit  excessive  damages  or 
award  new  trial. 

Appeal.—  On  writ  of  error  court  is  not  concerned  with  questicMis 
of  fact  or  weight  of  evidence,  p.  75. 

Reaffirmed  in  Great  Northern  Ry.  v.  M'Laughlin,  70  Fed.  677, 
44  U.  S.  App.  189.  Approved  in  Richmond  Ry„  etc.  v.  Dick,  52 
Fed.  380,  8  U.  S.  App.  99,  disposition  of  motion  for  new  trial  la 
not  reviewable  on  appeal  in  Federal  court;  Hudson  v.  Charleston* 
etc.,  R.  Co.,  55  Fed.  256,  bill  of  exceptions  should  not  contain  all 
the  evidence;  Scaife  v.  Western  North  Carolina  Land  Go.,  87  Fed. 
311,  59  U.  S.  App.  34,  exception  will  not  lie  to  granting  or  refusing 
new  triaL 

143  U.  S.  76-79,  86  L.  81,  UNITED  STATES  v.  WXTTBTN. 

Internal  revenue.—  Stealing  of  spirits  by  reason  of  office**  neg- 
lect is  no  defense  to  suit  on  distiller's  bond,  p.  78. 

Approved  in  Williams  v.  Lyman,  88  Fed.  241,  60  U.  &  Appu  SI, 
neglect  of  collector  to  examine  accounts  of  deputy  does  not  r»> 
lease  sureties  on  deputy's  bond;  Vogelsang  t.  Fisher,  128  Mou  40i« 
31  S.  W.  16,  arguendo. 

143  U.  S.  79-99,  36  L.  82,  TYLER  v.  SAVAGE. 

Equity  has  jurisdiction  where  bill  is  for  discovery,  account,  ftrnnd, 
misrepresentation  and  concealment,  p.  95. 

Approved  in  Barcus  t.  Gates,  89  Fed.  791,  61  U.  &  App.  612» 
remedy  of  one  induced  to  subscribe  for  stocic  by  fraud  is  in  equity. 
Brown  v.  Bedford,  etc..  Imp.  Co.,  91  Va.  40,  20  S.  B.  971,  argUh 
endo,  where  bill  is  framed  in  double  aspect,  alternative  case  must 
be  for  same  relief. 

Distinguished  in  Merchants,  etc.,  Banic  v.  Armstrong,  65  Fed. 
984,  deceit  of  officer,  where  banlc  has  no  interest,  does  not  maka 
bank  liable;  Shields  v.  M'Candlish,  73  Fed.  820,  bill  to  rescind  con- 
tract on  ground  of  fraud,  which  amounts  merely  to  money  de- 
mand, is  not  subject  of  equity  jurisdiction. 

Courts.— Under  |  723,  R.  S.,  remedy  at  law,  to  exclude  equity, 
must  be  as  practlcaL  efficient  and  prompt,  p.  95. 
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Reaffirmed  In  Walla  Walla  t.  Walla  Walla  Water  Works,  1T2 

S-  S.  12,  19  S.  Ot  82,  and  Pofcegama,  etc^  Lumber  Co.  v.  Klamath 

^^er,  etc.  Imp.  Co..  96  Fed.  55.    Approved  in  Hudson  v.  Randolph* 

^  ^€d.  217.  23  U.  S.  App.  681,  in  case  of   fraud  holder  of   legal 

^    may  maintain  bill  for  possession. 

^  "Vppeal  —  Equity.—  Plain  defect  in  jurisdiction  <rf  equity  may  be 

^^ced  by  court  at  hearing  or  on  appeal,  p.  97. 

$Q^^^tXxigu\Bhed  in  Security,  etc..  Loan  Assn.  t.  Buchanan.  66  Fed. 

^    •   -^X  U.  S,  App.  244,  where  bill  is  multifarious  and  some  defend- 

'^ere  entitled  to  jury,  appellate  court  will  refuse  jurisdiction. 

*ct^  ^^^«aL—  In   case   of   general    equity   cognizance,    objection   of 
^^^^^te  legal  remedy  cannot  be  raised  first  on  appeal,  p.  97. 

4^  >:>^^^Toved  In  Preteca  v.  Maxwell,  etc..  Grant  Co^  60  Fed.  676. 
^^^^  ^.  App.  326,  in  case  of  doubt  appellate  court  will  favor  juris- 
^'^  ^^^^^;  Dederick  v.  Fox,  56  Fed.  717,  718,  objection  to  jurisdiction 
-^^-'tenfs  infringement  comes  too  late  at  final  hearing;  Foltz  v. 


^  ^uis,  etc..  Ry..  60  Fed.  322,  19  U.  S.  App.  576,  same  rule  in  in- 
w.  ^"^on  suit;  Union,  etc.,  Ry.  ▼.  Harris,  63  Fed.  803,  27  II.  8.  App. 
^$»^,  objection  Is  waived  If  not  interposed  at  proper  t|me  below; 
International  Trust  Co.  v.  Norwich,  etc..  Ins.  Soc.,  71  Fed.  83,  36 
tJ.  S.  App.  277,  where  bill  Is  of  equitable  cognizance  and  neither 
party  object,  api>ellate  court  retains  jurisdiction,  though  adequate 
remedy  is  at  law;  Waite  v.  O'Neil,  72  Fed.  352,  Waterloo  Min. 
Co.  y.  Doe,  82  Fed.  49,  48  U.  S.  App.  419,  and  Schoolfleld  t. 
Rhodes,  82  Fed.  157,  49  IT.  £L  App.  492,  hi  action  at  law  objection 
that  remedy  Is  equitable  is  too  late  on  appeal;  Less  y.  English,  85 
Fed.  477,  56  U.  S.  App.  27,  28,  objection  to  jurisdiction  is  waived 
when  not  raised  at  triaL 

Equity  may,  under  prayer  for  general  relief,  grant  relief  agree- 
able to  case  made,  p.  98. 

Fraud.—  Suppression  of  material  fact,  which  one  Is  bound  to  dis- 
close, is  equivalent  to  false  representation,  p.  98. 

Corporation  officer  is  personally  liable  for  fraud  inuring  directly 
to  his  personal  advantage,  p.  99. 

143  U.  8.  99-110,  86  L.  90,  SMALB  v.  MITCHBLL. 

Ejectment.-' Illinois  statute  gives  new  trial  as  of  right,  where 
judgment  is  upon  default,  verdict  or  mandate,  p.  105. 

Approved  in  Iron,  etc.,  Min.  Co.  v.  Campbell.  61  Fed.  985.  27  XT. 
8.  App.  65,  new  trial  may  be  had  as  of  right,  regardless  of  how 
many  have  been  had  for  cause. 

Distinguished  in  Iron,  etc.,  Min.  Co.  v.  Mike,  etc.,  Min.  Co.,  5^ 
Fed.  957.  958,  12  U.  8.  App.  497.  time  for  beginning  new  trial  runs 
from  judgment  of  trial  and  not  of  appellate  court 

Judgment  in  ejectment  is,  in  Illinois,  conclusive  as  to  title,  sub- 
ject to  right  to  new  trial,  p.  105b 
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Approved  in  Barber  y.  Pittsburgh,  etc.,  Ry.,  166  U.  8.  90,  41  L^ 
933,  17  S.  Ct  491,  former  judgment  not  conclusive  nor  bar  on  new 
trial  in  Federal  courts;  Capital  Traction  Ck>.  v.  Hof,  174  U.  8.  IS, 
19  S.  Gt.  585,  arguendo. 

New  triaL— Right,  under  Illinois  statute,  extends  to  cause  re- 
moved to  Federal  courts,  p.  106. 

Federal  courts  should  follow  State  law  allowing  new  trial  1b 
ejectment  as  of  right,  p.  107. 

143  U.  S.  110-135,  36  L.  98,  IN  RE  RAPIER. 

Lotteries.— Section  3984,  R.  S.,  amended  September,  1890,  for> 
bid<^ng  use  of  mails  is  constitutional,  p.  133. 

Distinguished  in  United  States  v.  Ck>nrad,  50  Fed.  466,  467,  tn 
providing  punishment  where  delivered,  for  crime  of  mailing  in  an- 
other district,  act  is  unconstitutional. 

Fo6t-ofBx».— Congress  has  constitutional  power  to  designate 
what  may  and  may  not  be  carried  in  malls,  p.  133. 

Approved  in  Weeber  v.  United  States,  62  Fed.  741,  and  Hoover 
V.  M'Chesney,  81  Fed.  478,  matter  relating  to  fraudulent  scheme 
may.  be  excluded;  Enterprise  Sav.  Assn.  v.  Zumstein,  67  Fed.  1006, 
37  U.  S.  App.  71,  Congress  may  confer  power  on  department  to 
refuse  delivery  of  lottery  matter;  MacDaniel  v.  United  States,  87 
Fed.  326. 

Post-office.— In  excluding  matter  from  mails  CongreM  docs  aot 
interfere  with  freedom  of  press,  p.  133. 

Reaffirmed  in  Homer  v.  United  States,  143  U.  8.  218,  86  L.  120, 
12  S.  Ot.  409,  and  Homer  v.  United  States.  143  U.  8.  578,  86  L. 
269,  12  S.  Ct  525.  Approved  in  United  States  v.  Martin,  50  Fed. 
920,  inviolability  of  private  correspondence  is  not  infringed  by 
excluding  obscene  matter;  Harman  v.  United  States,  50  Fed.  922, 
excluding  obscene  matter  does  not  interfere  with  freedom  of  press; 
State  V.  Van  Wye,  136  Mo.  236,  58  Am.  St  Rep.  631,  37  S.  W.  MO, 
statute  forbidding  publications  devoted  to  scandals  does  not  im- 
pair freedom  of  speech  or  liberty  of  press. 

liOtteriea.— Right  to  operate  lottery  is  not  fundamental  right  in- 
fringed by  anti-lottery  act  of  1890,  p.  134. 

Constitutional  law.— That  power  may  be  abused  is  no  ground 
for  denial  of  its  existence,  p.  135. 

Miscellaneous.— Cited  in  Fong  Yue  Ting  v.  United  States,  140 
U.  S.  713,  37  L.  913.  13  S.  Ct.  1022,  on  province  of  court  to  declare 
law  of  Congress  unconstitutional. 

143  U.  S.   135-186,   86  L.  108,  BOYD  ▼.  NEBRASKA   BZ   RBL. 
THAYER. 
Quo  warranto.—  State  is  only  normal  party  to  InformatkMi  by.  t» 
dividual  to  oust  incumbent  from  office,  p.  157. 
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Approved  in  State  ▼.  Strenkens,  60  Minn.  327,  328,  62  N.  W. 
260,  if  declaraticm  of  minor  is  voidable  it  maj  be  ratified  on  at- 
taining majority. 

Aliens.— Fact  that  fattier,  who  had  declared  intention  before. 
was  not  naturalized  until  after  son's  majority,  h^d  not  to  deprlr^ 
latter  of  statute,  p.  178. 

Approved  in  Providence,  etc.,  Min.  Ck).  v.  Burke,  —  Arix.  — ^ 
57  Pac.  645,  where  declarations  to  friends,  registration  as  a  voter 
and  location  of  mining  claims  were  admitted  as  evidence  dt  citizen- 
ship. 

Federal  court  is  not  concluded  by  State  courtfs  determinatioii 
of  right  claimed  under  Federal  law,  p.  180. 

Reaffirmed  in  Govingtcm,  etc..  Turnpike  Ca  v.  Sandford,  164  U.  8. 
596,  41  L.  566,  17  S.  Gt.  205. 

Aliens.—  In  absence  of  record,  jury  may.  presume  naturalisatlOB 
from  fact  that  rights  were  exercised,  p.  180. 

Approved  in  Blair  v.  Silver  Peak  Min.  Ck>.,  83  Fed.  885,  dtiseii- 
ship  is  established  prima  facie  by  proof  of  seventy  years'  resi- 
dence; Pintsch  Compress  Go.  v.  Bergin,  84  Fed.  141,  naturaliza- 
tion is  judicial  proceeding  and  can  be  impeached  only  as  judge- 
ments are. 

Pleading.— Allegaticm  that  one's  father  was  naturalized,  being 
well  pleaded,  is  admitted  by  demurrer,  p.  180. 

143  U.  S.  187-192,  86  L.  118,  UNION,  ETC..   INS.  CO.  v.  HAN- 
FORD. 
Mortgagor's  grantee  is  not  liable  directly  to  mortgagee;  lattM^s 
remedy  is  by  bill  in  right  of  mortgagor,  p.  190. 

Reaffirmed  in  Green  v.  Turner,  80  Fed.  42.  Approved  in  Pltt»> 
burgh,  etc.,  R.  Go.  v.  Keokuk,  etc„  Bridge  Go^  68  Fed.  22,  4t 
IT.  S.  App.  580,  arguendo. 

Kortgagee's  remedy  against  mortgagor's  grantee  is  determined 
by  lex  fori,  pi  190. 

Mortgagee  may,  in  New  York  and  Illinois,  sue  at  law,  grantee 
assuming  payment  of  mortgage  debt,  p.  190. 

Reaffirmed  In  Webster  v.  Fleming,  178  IlL  146,  52  N.  B.  977.  Ap- 
proved in  McKee  v.  Lamon,  159  U.  S.  322,  40  L.  167,  16  S.  Ot 
13,  where  one  receives  money  to  pay  another,  trust  arises  en* 
forceable  in  equity;  Gentral  Trust  Go.  v.  Berwind,  etc..  Goal  Om^ 
95  Fed.  394,  mortgagee  may  sue  lessee  who  is  to  apply  n^aldcs 
on  mortgage;  Gommercial  Bank  v.  Wood,  56  Mo.  App.  219,  grantee 
becomes  principal  debtor  to  holder  of  mortgage;  Willard  v.  Wood, 
164  U.  S.  525,  41  L.  540,  17  S.  Gt.  182.  arguendo. 

Mortgagees.— Grantee,  assuming  mortgage  debt.  Is  surety  tm 
mortgagor,  who  Is  discharged  by  extension  <tf  time,  p.  19Ct 
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BMfflnnad  In  Pratt  t.  Conway,  148  Mo.  296,  71  Am.  St.  Rep. 
804,  »  8.  W.  1029.  HaU  t.  Johnston,  6  Tex.  Civ.  App.  114,  24  &  W. 
863,  HerchiDts'  Ine.  Go.  t.  Btot?.  13  T^.  Glv.  App.  1S2.  S6  a  W. 
72,  and  Sctinsder  t.  Kinney,  IB  Utah,  467,  49  Pac.  896.  ApprtntA 
In  Bcott  T.  ScmggB,  60  Fed.  72S,  23  V.  8.  App.  280,  maker  of  note 
who  Is  mrety.  Is  released  by  extension  withont  hla  knowled^;  Nel- 
■on  T.  Brown,  140  Mo.  591,  62  Am.  St.  Bep.  761.  41  8.  W.  962,  mort- 
gagor, npcm  payment  of  deht.  Is  sabrogated  t»  riehts  of  mortgagee: 
Oommerctal  Bank  t.  Wood,  SO  Mo.  A|W-  218,  principle  applied  to  la- 
donee  of  note  and  mortgage;  Wayman  t.  Jones,  dS  Mo.  App.  819, 
any  valid  agreemrait  to  extend  time  discharges  mortgagor;  Par 
•ons  T.  Harrold,  46  W.  Va.  124,  32  8.  E.  1003,  creditor  mnst  know 
relation  of  prioclpal  and  Buret?  to  releate  Burety  by  contract  of 
Indulgence. 

DlsUngnlshed  In  Ferdg  t.  Bartles,  78  Fed.  867,  extension  of 
greater  credit  to  principal  does  not  release  snrety;  American,  etc 
Bank  t.  Klock,  66  Mo.  App.  848.  whatever  secnrlttes  Boretr  bold* 
■re  available  to  creditor;  Travers  v.  Dorr,  60  Minn.  178,  62  N.  W. 
270,  mortgagor  la  discharged  only  as  to  valne  of  land. 

148  V.  8. 192-196,  86  L.  121,  NEW  ORLEANS,  ETC..  B.  B.  T.  NEW 
ORL0ANS. 

Taxation.— Exemption  Is  never  presumed;  Inteatlon  to  exempt 
must  be  clearly  expressed,  p.  lOS. 

Reaffirmed  In  Memphis  t.  Bank,  etc.,  91  fenn.  BSl,  19  8.  W. 
7S9.  Memphis  v.  Home  Ins.  Oo.,  91  Tenn.  1162,  19  S.  W.  1043,  Mem- 
phis T.  Memphis,  etc.,  Bank,  91  Tenn.  580,  19  8.  W.  1046,  Turnpike 
CsBes,  Oil  Tenn.  S73.  22  B.  W.  7S.  State  v.  Bank  of  Commerce.  96 
IVnn.  228,  31  S.  W.  99S.  and  Knoxvllle,  etc,  B.  R.  v.  Harris,  90 
Tmn.  686.  48  S.  W.  117.  Approved  In  Bank  of  Commerce  v.  Ten- 
neoBee,  161  n.  B.  146,  40  L.  649.  16  8.  Ct  460.  surplus  of  bank  la 
not  exempt  under  statute  exempting  Its  etock;  Ford  v.  Delta,  etc.. 
Land  Co..  164  U.  8.  666.  41  L.  592,  17  S.  Ct.  232,  general  exempttmi 
applies  only  to  pn^ierty  employed  In  bnslnees;  doe*  not  release 
from  aBBeBBments  for  local  Improvements;  Shelby  Co.  v.  Union, 
etc..  Bank.  161  U.  8.  169,  40  L.  665,  16  &  Ct  561.  arguendo,  llmlta- 
tI<Hi  oa  each  share  of  capital  stock  does  not  limit  tax  on  capital 
stock  nor  snrplns. 

Taxation.—  Street  railway  franchlte  Is  not  ex^npt,  altbongh  pnr- 
cbaaed  from  city  at  agreed  price,  p.  106. 

Reafflnned  In  Africa  v.  Board,  Mc.  70  Fed.  784. 

DIsUngniBhed  In  Detroit  v.  Detroit,  etc.,  Ry..  66  Fed.  888,  dlr 
cannot  grant  vested  Interest  In  streets  to  operate  railroad  for 
longer  time  than  life  of  grantee  company. 

Taxation. —  Corporation  takes  property  subject  to  aame  *«T»tff^ 
as  othecB  oulesa  expressly  exempted,  p.  1S6. 

Approved  In  Knoxvllle.  etc..  R.-  R.  v.  Harris.  99  Iten.  nn,  48 
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8.  W.  119,  exemption  from  ad  valorem  does  not  embrace  prtrilege 
taxes. 

Distinguished  in  Memphis  v.  Bank,  etc.,  91  Tenn.  556,  19  8.  W. 
760,  provision  for  stated  tax  on  subscribed  stock,  in  lieu  of  all 
taxes,  protects  corporation  from  further  taxation. 

143  U.  S.  196-202.  36  L.  123,  WATERMAN  v.  AIJ>EN. 

Wills.—  Clause  directing  executors  to  cancel  brother's  notes  does 
not  include  joint  note  with  partner,  p.  200. 

Guaranty.—  Contract,  assuming  responsibility  for  another's  debts, 
does  not  ordinarily  include  Joint  debts,  p.  201. 

Miscellaneous.— Miscited  in  Turnpike  Cases,  92  Tenn«  378. 

143  U.   S.  202-206.  36  L.   125.   IN   RE  WOODS. 

Supreme  Court  can  review  Circuit  Court  of  Appeals'  decision  by 
certiorari  only  when  important  questions  involved,  p.  205. 

Approved  In  Lau  Ow  Bew  v.  United  States,  144  U.  S.  55,  36  L. 
343,  12  S.  Ot.  519,  and  Columbus  Watch  Co.  v.  Bobbins,  148  U.  8. 
269,  37  L.  446,  13  S.  Ct.  595,  Supreme  Court  may  direct  any  case 
not  appealable  to  be  certified  by  Circuit  Court  of  Appeals;  Ameri- 
can Const.  Co.  V.  Jacksonville  Ry.,  148  U.  S.  383,  37  L.  491,  13  8. 
Ct  763,  and  Forsyth  v.  Hammond.  166  U.  S.  514,  41  L.  1008,  17  8. 
Ot.  668.  but  power  will  be  exercised  sparingly. 

143  U.  S.  207-215.  36  L.  126,.  HORNER  v.  UNITED  STATES. 

Lotteries.—  Section  .3894,  R.  S.,  forbidding  use  of  mails  to  lot- 
teries, does  not  abridge  freedom  of  speech  or  press,  p.  213. 

Approved  in  United  States  v.  Martin,  50  Fed.  920,  inTiolability  of 
private  correspondence  is  not  infringed  by  excluding  obscene  tet- 
ters from  malls;  MacDaniel  v.  United  States.  87  Fed.  326,  power 
to  determine  what  should  be  carried  in  mails  Is  in  Congress. 

I«otteries.—  Under  |  3894.  one  guilty  of  knowingly  delivering  lot- 
tery advertisements  by  mail  may  be  indicted  where  delivered, 
p.  214. 

Distinguished  in  United  States  v.  Conrad,  59  Fed.  462,  463,  of- 
fense of  depositing  in  mail  cannot  be  punished  in  jurisdictioo 
where  delivered;  United  States  v.  Fowkes.  53  Fed.  17.  3  U.  8.  App. 
247.  venue  of  offense  against  interstate  commerce  act. 

Habeas  corpus  issues  to  review  district  Judge's  decision  as  to 
Jurisdiction  of  court  to  which  prisoner's  removal  asked,  p.  214. 

Approved  in  In  re  Terrell.  51  Fed.  214,  Circuit  Court  may  ex- 
amine indictment  under  habeas  corpus;  In  re  Greene.  52  Fed. 
106.  107.  Circuit  Court  should  determine  whether  crime  is  charged 
and  whether  it  is  within  Jurisdiction  of  court  where  pending; 
United  States  ▼.  Fowkes,  58  Fed.  15,  3  U.  8.  App.  247.  determina- 
tion should  be  whether  act  is  crime  and  whether  JurisdlctioD  la  la 
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district  remoTed  to;  In  re  Hacker,  73  Fed.  469,  Insufficiency  of  In- 
dictment will  not  be  tried  on  habeas  corpus;  United  States  t. 
Tinnle,  74  Fed.  222,  mere  defect  in  form  of  Indictment  or  pro- 
cedure will  not  prevent  removal;  In  re  Beshears,  79  Fed.  74, 
prisoner  should  have  notice  and  opportunity  for  objectlcm  to  re- 
moval; United  States  v.  Lee,  84  Fed.  627,  district  to.  which  re- 
moval is  sought  must  have  jurisdiction;  In  re  Christian,  82  Fed. 
888^  removal  must  be  for  purpose  of  trial  only. 

Criminal  law.— Identity  of   pris<mer  may  be  conclusively  deter- 
mined in  such  case,  p.  215. 

Reaffirmed  In  In  re  Sing  Lee,  64  Fed.  337« 


143  U.  a  216-224,  36  L.  130,  LAWRENCE  v.  NELSON. 

Courts.— Only  certified  questions  of  law  are  reviewable  where 
^aim  of  each  party  is  less  than  $5,000,  p.  221. 

Executors.— Decree  against  administrator  appearing  In  Federal 
court  in  other  State  binds  him  and  assets,  p.  223. 

Approved  In  Hayes  v.  Ptatt,  147  U.  S.  569,  37  L.  284,  18  S.  Ot 
507,  administrator  may  sue  in  foreign  State  by  complying  with  its 
laws;  Hovey  v.  Elliott,  167  U.  S.  446,  42  L.  231,  17  a  Ot  855.  argu- 
endo, simply  referring  to  the  point  but  not  deciding. 

Distinguished  in  Greer  v.  Ferguson,  56  Ark.  332,  19  S.  W.  967, 
power  of  executors  to  defend  suit  in  foreign  State  may  be  ques- 
tioned. 

Courts.— State  cannot  defeat  Federal  court's  jurisdiction  to  ad- 
minister estates  in  proper  cases,  p.  223. 

Reaffirmed  in  Hayes  v.  Pratt,  147  U.  S.  570.  37  L.  284,  13  S.  Ct 
607,  Semmes  v.  Whitney.  50  Fed.  666,  Comstocl^  v.  Herron,  55  Fed. 
811,  6  U.  S.  App.  626,  and  Heaton  v.  Thatcher,  69  Fed.  731.  Fol- 
lowed in  Davis  v.  Davis,  89  Fed.  537,  Federal  court  has  jurisdic- 
tion In  suit  for  specific  performance  upon  diverse  citizenship, 
though  property  is  being  administered  In  State  court;  Hampton 
Lumber  Co.  v.  Ward,  95  Fed.  4,  Federal  court  has  jurisdiction  of 
suit  by  a  creditor  to  administer  assets  of  deceased. 

Distinguished  In  Walker  v.  Brown,  58  Fed.  30,  31,  creditor  of  es- 
tate is  not  such  a  cestui  que  trust  of  administrator  as  will  enable 
him,  on  that  ground,  to  sue  In  Federal  court 

143  U.  S.  224-274.  36  L.  134,  HAMMOND  v.  HOPKINS. 

Equity  will  not  aid  party  guilty  of  unconscionable  actions  and 
laches,  p.  250. 

Reaffirmed  in  Foster  v.  Mansfield,  etc.,  R.  R.,  146  U.  S.  101,  86 
L.  903,  33  S.  Ot  13,  Gildersleeve  v.  New  Mexico  Mln.  Co.,  161  U. 
S.  578,  40  U  814,  16  S.  Ot.  665,  Penn,  etc.,  Ins.  Co.  v.  Austin,  168 
V.  S.  697,  42  U  631,  18  S.  Ct.  228,  Kemp  v.  Nickerson,  66  Fed. 
«83,  Halsey  v.  Cheney.  68  Fed.  768,  34  U.  S.  App.  50,  OockrlU  t. 
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Cockrill,  92  Fed.  817  (affirming  S.  G.»  79  Fed.  149),  Bmllnf  t.  New- 
lands,  112  Gal.  502»  44  Pac.  818,  French  t.  French,  •—  Tenn.  — •  fSZ 
8.  W.  628,  Cecil  ▼.  C^ark,  44  W.  Va.  687,  80  6.  B.  227,  Sogers  ▼. 
Van  Kortwick,  87  Wis.  428,  58  N.  W.  762,  and  Helms  t.  Patet 
Brewing  Go.,  93  Wis.  173,  57  Am.  St  B^.  911,  66  N.  W.  624.  Fol- 
lowed in  Johnstcm  t.  Standard  Min.  Go.,  148  U.  S.  971,  87  L.  486i, 
18  S.  Gt  589,  and  Loomis  t.  Rosenthal,  34  Or.  602,  57  Pac.  60,  where 
property  is  of  uncertain  or  specnlative  yalne  party  most  act 
promptly;  Alsop  t.  Riker,  155  U.  S.  461,  39  L.  223,  15  3.  Ct  107, 
equity  may  refuse  relief  e^en  if  delay  is  less  than  period  of  statute 
of  limitations;  Edison,  etc.,  Light  Go.  ▼.  Equitable,  etc,  Assur. 
Co.,  55  Fed.  480,  and  Holladay  v.  Land,  etc.  Imp.  Go.,  57  Fed.  791, 
18  U.  Sk.  App.  308,  where  partnership  settlement  had  stood  for 
twenty-four  years;  Richardson  v.  D.  M.  Osbcnme  Co^  82  Fed.  97, 
laches  may  preyent  recovery  for  infringement  of  patent;  Miles  ▼• 
Vivian,  79  Fed.  853,  51  U.  S.  App.  203,  where  action,  if  at  law, 
would  have  been  barred;  Whitrldge  v.  Whitridge,  76  Md.  85,  24 
Atl.  654,  laches  will  not  bar  if  satisfactorily  explained. 

Equity  rule,  as  to  laches,  applies  peculiarly  where  principals  or 
witnesses  have  died,  p.  250. 

Approved  in  Dugan  v.  O'Donnell,  68  Fed.  993,  in  absence  of  clear 
proof  good  faith  will  be  presumed;  Burling  v.  Newlands,  112  Gal. 
502,  44  Pac.  818,  concurring  opinion,  where  was  acquiescence  for 
ten  years  while  one  party  lived;  Melms  v.  Pabst  Brewing  Oo.,  93 
Wis.  173,  57  Am.  St.  Rep.  911,  66  N.  W.  524,  where  heirs  acquiesced 
in  sale  for  more  than  twenty  years. 

Equity.— Each  case  of  laches  must  be  governed  by  its  own  cus 
cumstances,  p.  250. 

Reaffirmed  in  Halstead  v.  Grinnan,  152  U.  8.  416,  88  L.  497,  14 
S.  Gt  643.  Approved  in  Naddo  v.  Bardon,  51  Fed.  496,  4  U.  S. 
App.  642,  seventeen  years  after  execution  sale  is  too  late  to  at- 
tack judgment  as  void,  though  plaintiff  was  abroad  ten  years; 
Bruner  v.  Finley,  187  Pa.  St.  406»  41  AtL  840,  delay  for  flfteen 
years  to  enforce  trust  Is  laches. 

Distinguished  in  Mclntire  v.  Pryor,  178  U.  8.  57,  19  8.  Ot  359, 
where  gross  fraud  was  practiced. 

Trustee's  purchase,  in  his  own  behalf.  Is  only  voidable,  and  may 
be  confirmed  by  parties  interested,  p.  25L 

Approved  in  Hoyt  v.  Latham,  148  IT.  S.  568,  36  U  265,  12  B.  Ot 
678,  one  cannot  delay  till  property,  advances  and  thus  reap  bene- 
fit of  sale.    See  63  Am.  St  Rep.  475,  note. 

Equity.— BUI  must  state  clearly  acts  of  fraud  and  when  dla* 
covered,  p.  251. 

Approved  in  Root  v.  Woolworth,  160  U.  8.  414,  87  U  1126,  14  & 
Ot  140,  Whitney  v.  Fox,  166  U.  S.  648,  41  L.  1149,  17  8.  Ot  717. 
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EKffert  t.  Craps,  58  Fed.  473,  8  U.  S.  App.  436,  and  M*Monagle  t. 
BTGIinn,  85  Fed.  92,  to  escape  laches  bill  should  ocplain  d^ay; 
Hardt  t.  Heidweyer,  152  U.  S.  560,  88  L.  552,  14  S.  Ot  674,  bill 
should  show  how  and  when  knowledge  of  fraud  was  obtained. 

Trusts.— Cestui's  laches,  in  attacking  trustee's  purchase,  can  be 
cxcnsed  only  by  showing  actual  hindrance,  p.  252 

Trust  account  cannot  be  opened  after  twenty  years,  especially 
In  absence  of  allegations  of  fraud,  p.  262. 

Bquity.— Acknowledgment  by  justice  ought  to  prevail,  after  his 
death,  over  grantor's  testimony  years  after  deed  executed,  p.  271. 

Equity.— Where  actual  fraud  is  not  proved  and  persons  accused 
are  dead  equity  will  apply,  rule  as  to  laches,  p.  274. 

Approved  in  Ware  v.  Galveston  Co.,  146  U.  S.  116,  86  L.  910, 
13  S.  Ot  38,  where  was  delay  of  thirty-five  years  without  explana- 
tion; M'Monagle  v.  M'Glinn,  85  Fed.  94,  statute  of  limitations  is 
enforced  where  cestui  delays  twelve  years  without  explanation; 
Goodson  V.  Goodscm,  140  Mo.  217,  41  S.  W.  740,  where  widow  of 
partner  delayed  three  years  in  suing  for  accounting;  De  Mander- 
field  V.  Field,  7  N.  Mex.  26,  32  Pac.  149,  where  imputations  of 
fraud  against  deceased  partner  were  based  on  vague  evidence,  and 
correct  balance  could  not  be  struck. 

Miscellaneous.— Cited  in  Wood  v.  Fox,  8  Utah,  401,  32  Pac.  52, 
statute  begins  to  run  when  trustee  repudiates  trust,  and  cestui 
has  notice. 


143  U.  S.  275-292,  36  L.  154,  THE  BABBSD-WIRB  PATBNT. 

Patents.— Reissue  is  void  so  far  as  it  is  extension  ct  original; 
but  original  is  not  affected,  p.  280. 

ApiH^oyed  in  Thomson,  etc..  Electric  Oo.  v.  fiAmira,  etc.  By.,  71 
Fed.  404,  38  U.  &.  App.  55,  inventor,  by  describing  an  invention  in 
a  patent,  is  not  precluded  from  afterwards  patenting  it,  especially 
where  application  is  pending;  Palmer  v.  John  E.  Brown  Mfg.  Co., 
84  Fed.  457,  subsequent  patent  for  application  of  patentee's  in- 
vention to  special  use  is  void;  Thomson,  etc..  Electric  Co.  v.  Win- 
chester, etc..  By.,  71  Fed.  206,  arguendo,  prior  issue  of  subsidiary 
patent  does  not  invalidate  generic  patent;  Thomson,  etc.,  Bnectrie 
Co.  V.  Ohio  Brass  Co.,  80  Fed.  725,  726,  54  U.  &  App.  26,  29,  argu- 
endo, patent  for  improvement  granted,  pending  application  for 
broad  invention,  does  not  invalidate  latter. 

Patents.— Date  of  application,  not  of  patent,  determines  legal 
effect  of  patents  to  same  inventor,  p.  281. 

Patents.— Glidden  cannot  claim  use  of  plain  or  twisted  wires  or 
barbs  or  continuation  thereof,  p.  281. 

Approved  in  Thomson  v.  Citizens'  Nat.  Bank,  68  Fed.  253,  10  U* 
B.  App.  500,  arguendo. 
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Patents.— Courts  will  sustain  patent  to  inventor  who  has  takeu 
last  step  resulting  in  success,  p.  282. 

Approved  in  B/lectrical  Accumulator  Go.  v.  New  Tork,  etc,  R. 
Co.,  50  Fed.  83,  perforations  In  plate  of  secondary  battery*  to  con- 
tain active  material,  is  patentable,  though  but  slight  change; 
Hc^oway  v.  Dow,  64  Fed.  516,  applying  rule  to  simple  device  in 
log  carriage;  Say  re  v.  Scott,  55  Fed.  975,  3  U.  S.  App.  643,  apply- 
ing rule  to  position  of  knife  in  fruit-parer;  Consolidated,  etc..  Shoe 
Co.  V.  Detroit,  etc..  Spring  Co.,  59  Fed.  909,  applying  rule  to  rail- 
way-brake shoe,  made  to  bear  on  portions  of  wheel  not  worn  In 
n^ing;  Holtzer  v.  Consolidated,  etc.,  Mfg.  Co.,  60  Fed.  750,  ap- 
plying rule  to  galvanic  battery;  Kilmer  Mfg.  Co.  v.  Griswold,  62 
Fed.  124,  applying  principle  to  Improvement  in  bale-ties;  Griswold 
V.  Harker,  62  Fed.  393,  27  U.  S.  App.  122,  applying  principle  to 
waflSe  iron  with  hinge  on  pivot  of  rotation;  Beach  v.  American, 
etc.,  Mach.  Co.,  63  Fed.  602,  api^ying  rule  to  angular  dies  displac- 
ing flat  dies  to  make  paper-box  comers;  Stahl  v.  Williams,  64  Ftod. 
124,  applying  principle  to  distribution  of  heat  in  incubator;  Goldle 
V.  Diamond,  etc..  Iron  Co.,  81  Fed.  175,  applying  principle  to  shape 
of  railroad  spikes;  Mast  v.  Dempster,  etc.,  Mfg.  Co.,  82  Fed.  835. 
40  U.  S.  App.  520,  principle  applied  to  substitution  of  Internal 
toothed  spur-wheel  for  external  toothed  spur-gear  in  windmill; 
Western  Electric  Co.  v.  Home  Tel.  Co.,  85  Fed.  656,  principle  ap- 
plied to  switch-board  for  telephcme  exchange;  Western  Electric 
Co.  V.  Capital,  etc.,  Tel.  Co.,  86  Fed.  776,  applying  principle  to 
multiple  switch-board  in  telephone  exchange;  Electric  Ry.  v. 
Jamaica,  etc.,  R.  Co.,  61  Fed.  669,  arguendo,  in  considering  im- 
portance ot  determining  the  inventor  of  an  electric  railway. 

Patent  will  issue  for  new  combination  of  old  elements  produc- 
ing new  and  beneficial  result,  p.  283. 

Approved  in  Krementz  v.  S.  Cottle  Co.,  148  U.  S.  562,  37  L.  560. 
13  S.  Ct.  721,  rule  applied  to  collar-button  which  went  into  gen- 
eral use;  Watson  v.  Stevens,  51  Fed.  760,  5  U.  S.  App.  101.  apply- 
ing principle  to  shank-stiffener  machine  which  was  first  efficient 
production;  Aerated  Fuel  Co.  v.  Woodbury  Glass  Co.,  54  Fed.  3S8. 
principle  applied  to  apparatus  for  burning  hydrocarbon  fuels; 
American,  etc.,  Ry.  v.  Mayor.  56  Fed.  151,  principle  applied  to  com- 
bination for  grip  to  cable  cars;  Wales  v.  Waterbury  Mfg.  Co.,  59 
Fed.  288,  superior  article,  produced  by  remedying  defects  In  old 
devices  with  new  modifications,  is  not  anticipated  by  latter;  8. 
F.  Heath  Cycle  Co.  v.  Hay,  67  Fed.  250,  applied  to  device  for  in- 
fiatlon  of  bicycle  tires;  MCUler  v.  Lodge,  etc.,  TwA  Co.,  77  Fed. 
629,  47  U.  S.  App.  189,  Invention  sustained,  though  elements  are 
old  and  no  original  result  accomplished;  Knapp  v.  Morss.  150  U.  S. 
230,  37  L.  1063.  14  S.  Ct  85,  dissenting  ophiion,  majority  holding 
combination  did  not  produce  new  results. 

Distinguished  in  Schreiber  v.  Grimm,  72  Fed.  675^  43  U.  S.  App^ 
10,  under  facts. 
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Patents.— Burden  of  proving  anticipation  by  unpatented  devices 
la  upon  one  attacking  patent  and  proof  must  be  clear,  p.  284. 

Reaffirmed  in  Deering  v.  Winona  Harvester  Works,  156  U.  8. 
300,  39  L.  159,  15  S.  Ct.  123,  Indurated,  etc..  Industries  Oo.  v. 
Grace,  52  Fed.  821,  Francis  v.  Kirkpatrick  Co.,  52  Fed.  827,  Con- 
verse ▼.  Matthews,  58  Fed.  248,  Oval,  etc..  Dish  Co.  v.  Sandy 
Creek,  etc,  Mfg.  Co.,  60  Fed.  288,  Hanifen  v.  E.  H.  Godshalk  Co., 
78  Fed.  816,  Kraatz  v.  Tieman,  79  Fed.  323,  Mast  v.  Dempster. 
etc.,  Mfg.  Co.,  82  Fed.  832,  49  U.  S.  App.  516,  and  M*Ewan  v. 
M'Ewan,  91  Fed.  791.  Approved  in  H.  Tibbe,  etc.,  Mfg.  Co.  v. 
Lamparter,  51  Fed.  764,  where  evidence  showed  cement  used  in 
corn-cob  pipes  had  been  merely  to  supply  defects,  not  to  fill  in- 
terstices: Edison,  etc..  Light  Co.  v.  Electric  Mfg.  Co.,  57  Fed.  618, 
where  patent  has  been  sustained  right  to  injunction  can  only  be 
defeated  by  new  defense  clearly  proved  (affirmed  in  61  Fed.  837. 
18  U.  S.  App.  637);  Philadelphia,  etc.,  Ins.  Co.  v.  Edison,  etc.,  Light 
Co.,  65  Fed.  553,  28  U.  S.  App.  325,  Bowers  v.  Pacific,  etc..  Reclama- 
tion Co.,  81  Fed.  571,  and  Bowers  v.  San  Francisco  Bridge  Co.,  91 
Fed.  409,  rule  especially  applies  where  patent  has  been  unsuc- 
cessfully contested;  Brooks  v.  Sacks,  81  Fed.  405,  50  U.  S.  App. 
161;  Richardson  v.  Campbell,  72  Fed.  526,  and  Dodge  v.  Post  76 
Fed.  809,  rule  applies  to  one  setting  up  priority,  in  subsequent 
patent;  Wilkins,  etc..  Fastener  Co.  v.  Webb,  89  Fed.  996,  patent 
is  prima  facie  evidence  of  its  validity;  Dabby  v.  Lynes,  64  Fed. 
379,  arguendo,  in  discussion  of  effect  of  abandoned  prior  use; 
Badlsche,  etc..  Soda  Fabrik  v.  Kalle,  94  Fed.  166,  rule  applied  to 
pric^  publication. 

Distinguished  in  American,  etc..  Paper  Co.  t.  Weston,  59  Fed. 
150,  16  U.  S.  App.  559,  where  witnesses  were  numerous,  unin- 
terested and  unlmpeached;  Campbell,  etc.,  Mfg.  Co.  v.  Duplex,  etc.; 
Press  Co.,  86  Fed.  828,  where  creditable  witnesses  were  not  op- 
posed. I 

Patents.— Device  merely  in  experimental  stage  cannot,  as  an- 
ticfpation,  defeat  patent  for  completed  invention,  p.  285. 

Approved  in  Francis  v.  Kirkpatrick  Co.,  52  Fed.  828,  where  was* 
Involved  use  of  cinders  to  form  bottom  of  furnace;  Richardson  v. 
Shepard,  60  Fed.  276,  principle  applied  to  spring  tongue  in  hooks 
and  eyes. 

Distinguished  in  American,  etc.,  Pulp  Co.  ?.  Howland,  etc..  Pulp 
Co.,  70  Fed.  998,  where  question  was  whether  alleged  inventor 
had  knowledge  of  foreign  patent. 

Patents.— Doubt  concerning  actual  inventor  should  be  resolved 
In  favor  of  one  first  giving  complete  device  to  public,  p.  292. 

Approved  in  Dederick  v.  Gardner,  50  Fed.  98,  where  was  in- 
volved baling-presses;  Indurated,  etc..  Industries  Co.  v.  Grace,  62 
Fed.   129,  court  cannot,   on  demurrer,   take  notice  of   prior  art: 
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Francis  t.  Kirkpatrick  Co.,  52  Fed.  825,  sheet-heatinf  tfonmcm  held 
patentable;  Gorbin,  etc.,  Lock  Oo.  t.  Eagle  Lock  Ck>.,  52  Ffed.  d85, 
Thoms<m  ▼.  CHtizens'  Nat  Bank,  58  Fed.  256,  10  U.  8.  App.  600,  mad 
Garter  v.  Wollschseger,  53  Fed.  576,  ntility  is  eyldence  ot  inrentton 
in  cases  of  doubt;  Converse  t.  Matthews,  58  Fed.  249,  principto 
applied  to  stove-knob;  Johnson  ▼.  Johnstcm,  60  Fed.  622,  complete- 
ness  and  utility  may  be  evidence  of  invention;  Electric  Mf|f.  Co. 
V.  Edison,  etc.,  light  Ck>.,  61  Fed.  839,  18  U.  8.  App.  637,  ex  parte 
proofs,  on  motion  for  injunction,  cannot  overcome  an  adjudicated 
patent;  Mast,  etc^  Oo.  v.  Iowa,  etc..  Pump  Co.,  68  Fed.  223,  where 
another  had  been  successful,  but  had  not  patented  nor  manofae- 
tured  the  device,  but  abandoned  it;  Cons<^idated,  etc.,  Shoe  Go.  t. 
Chicago,  etc.,  Ry.,  69  Fed.  414,  principle  applied  to  shoe  for  car- 
brake;  Davock  V.  Chicago,  etc.,  R.  B.,  69  Fed.  469,  long-felt  want 
and  utility  control  in  case  of  doubt;  Consolidated  Fastoier  Co.  ▼. 
Columbian  Fastener  Co.,  79  Fed.  800,  simplicity,  durability,  sales, 
tribute  of  public,  resolve  doubt  in  favor  of  invention;  Patent-Buttoo 
Go.  V.  Consolidated  Fast^ier  Co.,  84  Fed.  191,  arguendo,  generally 
a  patent  should  not  be  declared  void  on  demurrer;  Wilkins,  etc. 
Fastener  Co.  v.  Webb,  89  Fed.  997,  principle  applied  to  shoe-button 
fastener;  Bowers  v.  San  Francisco  Bridge  Co.,  91  Fed.  417,  prin- 
ciple applied  to  a  hydraulic  dredger;  Rubber,  etc..  Wheel  Go.  ▼. 
Columbia,  etc..  Wheel  Co.,  91  Fed.  992,  commercial  success  and 
wide  use  resolve  doubt  in  favor  of  invention. 

Distinguished  in  Briggs  v.  Central  Ice  CO.,  54  Fed.  879,  where 
popularity  of  device  was  not  attributable  to  combination  claimed 
as  new. 

148  TJ.  «.  293,  36  L.  161,  WASHBURN,  BTa,  OO.  T.  NORWOOD. 
and  SAME  v.  WILER. 
Adjudged  in  conformity  with  barbed- wire  patent,  q.  v^  supra. 

143  U.  S.  29^-301,  36  L.  162,  MICHIGAN  INS.  BANK  ▼.  ELDRBD. 
Appelate  court  win  not  consider  exceptlcms  not  taken  at  trial 
and  allowed  during  term,  p.  298. 

Approved  in  Thiede  v.  Utah  Ter.,  169  U.  8.  623,  40  U  244«  !• 
8.  Gt  67,  exceptions  tendered  twelve  days  after  verdict  are  too 
late;  New  York,  etc,  R,  Co.  v.  Hyde,  66  Fed.  191,  6  U.  8.  Ap^ 
443,  bill  may  be  allowed  any  time  during  term;  Whiting  v.  Equi- 
table, etc.,  Assur.  Soc.,  60  Fed.  200,  13  V.  8.  App.  697,  trial  court 
may  amend  record  at  term  and  appellate  court  may  amend  bin  tt> 
correspond;  Missouri,  etc.,  Ry.  v.  Russell,  00  Fed.  608,  19  U.  8. 
App.  641,  court  has  no  power  in  vacation  to  extend  time  for  flUng; 
fiootiiem,  etc.,  Co.  v.  Johnson,  69  Fed.  562,  44  U.  8.  App.  1,  conrt 
may  suspend  rule  requiring  exceptions  to  be  settled  hi  prescribed 
time;  Johnson  v.  GKarber,  73  Fed.  626,  4S  U.  8.  App.  107,  rule  ap* 
plied,  though  omission  to  take  exceptions  was  in  accordance  with 
practice  In  the  court;  Merchants*  Bxch.  Bank  t.  BTQraw,  76  Fed. 
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988,  48  tt.  B.  App.  66,  exceptlona  must  be  taken  before  jury  re- 
Urcc 

DlBHnriiiBhed  Id  Wilson  t.  Panlj.  72  Fed.  132,  8T  D.  S.  A.pp.  642, 
acepdon,  appearlnx  on  record  proper,  need  not  bo  bronght  up  In 
blD;  Talbot  v.  Press  Pub.  Co.,  80  Fed.  D68,  conrt  mar  extend  time 
after  term  by  nnnc  pro  tnnc  order  inhere  exceptjone  were  regn- 
larlr  taken. 

KxcapUons,  bill  of,  cannot  be  allowed  after  term,  especIaUj' 
where  writ  ot  error  entered,  p.  298. 

Approved  In  United  States  t.  Jones,  148  U.  S.  263,  37  L.  737,  18 
8.  Ct.  840,  and  Morse  t.  Anderson,  ICO  IT.  8.  168.  87  L.  1037.  14  S. 
Ct  44,  Judgment  affirmed  wbere  bill  not  seasonablj  allowed; 
Woldron  t.  Waldron,  156  U.  8.  878,  89  L.  4S7.  IS  8.  Ot  S87.  bill 
ma;  be  allowed  after  term  upon  consent  of  parties  given  during 
term;  Tbe  Bajonne,  169  U.  8.  688.  40  U  809,  16  B.  Ct.  187,  assign- 
ment  of  errors  during  next  term  could  not  be  treated  as  equivalent 
to  required  certlBcate;  New  York,  etc,  R.  Co.  t.  Hyde,  M  Fed. 
191,  K  U.  8.  App.  443,  bill  may  be  allowed  any  dme  during  term; 
Whiting  V.  Equitable,  etc,  Assur.  8oc.,  60  Fed.  200,  18  U.  8.  App. 
687,  holding  supra;  Missouri,  etc,  Ry.  t.  Russell.  60  Fed.  608,  19 
n.  S.  App.  641,  boldlng  supra;  lellow-Poplar  Lumber  Co.  v.  Chap 
man,  74  Fed.  4S1,  42  U.  8.  App.  21,  court  may  retain  control  until 
next  term;  Honey  t.  Chicago,  etc.,  R.  Co„  82  Fsd.  774.  49  U.  & 
App.  626,  amendment  of  bill  cannot  be  allowed  after  writ  of  er- 
ror; O'Halre  t.  Bums,  2S  Colo.  160,  63  Pac.  326,  appllcatl<»i  to 
■mend  bill  after  case  Is  at  Issue  should  be  denied. 

Dlstlnguisbed  In  Talbot  t.  Press  Pub.  Co..  80  Fed.  668,  holding 
supra. 

Corporatlona.—  In  Wisconsin,  express  denial,  vpoa  informatloB 
and  belief,  of  coriwrate  existence  Is  sufficient,  p.  299. 

Bank's  Identic  Is  not  changed,  nor  Its  rfgbt  to  sue  on  old  obli- 
gations affected,  by  becoming  national  bank,  p.  300. 

Approved  in  60  Am.  St.  Bep.  663,  note. 

Appellate  court  will  reverse  Judgment  Jury  was  charged  to  find 
if  based  on  incompetent  evidence  excepted  to,  p.  801. 

143  D.  8.  301-S06,  86  I*  813.  LUDEIJNO  T.  OHAFFB. 

Courts.—  ConstructloD  ot  Btate  statute  of  llmltaUims  InToIvea  ne 
Federal  quesUon,  p.  806. 

Antroved  in  Iowa,  etc.  Hy.  t.  Iowa,  180  U.  8.  88B,  40  L.  469, 
16  8.  Ct  346,  coDStmctlon  of  mandamna  pvceedlngs  by  Stat» 
conita  raises  no  Federal  question. 

Courts.— Federal  right  claimed  must  be  that  of  plaintiff  In  er- 
mt,  not  third  party,  p.  305. 

Approved  In  Texas,  etc.,  Ry.  r.  Joliueon,  161  U,  8.  98,  88  L,  87, 
14  8.  Ot.  256,  Immunity,  of  receiver  of  Circuit  Court  where  Judg- 
ment Is  In  bis  favor,  onnnnt  I>p  >i't  itp  l>v  nilvcrse  psHr. 
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Bankruptcy  assignee's  immunity  from  citation  in  State  court  cmn- 
not  be  set  up  by  bankrupt's  grantee,  p.  305. 

Approved  in  Brown  v.  Smart,  145  U.  S.  459,  36  L.  77e»  12  8. 
960,   Judgment  declaring  void  a  conveyance  by   insolvent, 
affects  creditors  only,  cannot  be  sustained  by  debtor;  Lancegr 
Foss,  88  Me.  220,  33  Atl.  1073,  limitation  in  bankruptcy  act 
only  assignee  and  those  claiming  under  him. 

Bankruptcy  assignee  is  bound  by  judgment  of    State  court   te 
which  he  submitted  himself,  p.  805. 


I 


143  U.  S.  305-318,  36  L.  164,  HORN  SILrVER-MlN.  CO.  v.   NSl^r 
YORK. 
Corporation's  powers  are  derived  wholly  from  charter,  pi  312. 

Taxation.— Corporate  franchise  is  personal  property,  subject  tm 
taxation,  p.  313. 

Approved  in  Postal,  etc..  Cable  Co.  v.  Adams,  155  U.  S.  VSQ^  30 
U  815,  15  S.  Ct  270,  applicable  to  both  domestic  and  foreign  coc>- 
porations;  LumbervlUe  Bridge  Co.  v.  Assessors,  55  N.  J.  L.  536,  28 
Atl.  713,  25  L.  R.  A.  137,  franchise  tax  on  domestic  corporation  not 
invalid  because  it  incidentally  affects  corporation  in  Interstate  cod»- 
merce.    See  25  Am.  St.  Rep.  874,  note. 

Distinguished  in  Liverpool,  etc.,  Ins.  Co.  v.  board  of  Assesson. 
51  La.  Ann.  1034,  72  Am.  St.  Rep.  489,  26Sa972,4BU&.A.  527. 
arguendo,  debt  due  to  non-resident  has  its  situs  at  his  domicile. 

Corporate  franchise  may  be  granted  subject  to  such  conditions 
as  legislature  may  prescribe,  p.  313. 

Corporations.—  Foreign  corporations  can  do  business  in  Stats  <aolT 
upon  conditions  State  prescribes,  p.  314. 

Approved  in  Moline  Plow  Co.  v.  Wilkinson,  105  Mich.  69,  68  N. 
W.  1120,  franchise  fee  on  foreign  corporations  Is  constitutional. 

Distinguished  in  Wagner  v.  Meakin,  02  Fed.  82^  63  U.  8.  Appw 
480,  holding  bill  of  exchange  and  account  against  dtisen  of  mn- 
other  State  is  not  doing  business  there. 

Corporations.— State  may  restrict  business  of  foreign  corporm- 
tion  or  exclude  it  entirely,  p.  314. 

Approved  in  New  York  v.  Roberts,  171  U.  S.  662,  10  S.  Ct.  eo. 
State  may  restrict  by  license  tax  or  sum  pr<HK>rti<med  to  its  capital; 
Gunn  V.  White,  etc.,  Mach.  Co.,  57  Ark.  48,  20  S.  W.  586,  18  U  EL  A. 
211,  dissenting  (pinion,  majority  holding  giving  bond  on  sale  of 
goods  on  credit  is  interstate  commerce;  Scottish,  etc.,  Ins.  Co.  v. 
Herriott,  109  Iowa,  616,  77  Am.  St  Rep.  — ,  80  N.  W.  668^  tax  need 
not  be  uniform;  McNaughton  Co.  v.  McGirl,  20  M<mt  134,  63  Am. 
St  Rep.  617,  49  Pac.  655,  38  L.  R.  A.  371,  purchase  and  shipment 
of  wool  is  interstate  commerce;  Huffman  v.  Western  Mtge.  Co.«  13 
TcK.  Civ.  Appi  170,  86  S.  W.  306.  loaning  monej  is  not  Interstate 
commerro. 
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^**»oi»atlons  engaged  in   interstate  commerce  or  employed  by 
*'t)remm^n^  cannot  be  excluded  by  State,  p.  314. 

^Pl>xroAred  In  Postal,  etc..  Cable  Co.  v.  Adams,  156  U.  S.  696,  39 

^  ^^*^»     'XS^  S.  Ct  270,  but  may  subject  it  to  general  property  taxa- 

49^p   ^^csNaughton  Co.  v.  McGirl,  20  Mont  134,  63  Am,  St  Rep.  617, 

^    ^^^*     655,  38  L.  R.  A.  371,  purchasing  and  shipping  wool  is  inter- 

Q.  ^    ^^ommerce;  Toledo  Commercial  Co.  t.  Manufacturing  Co.,  66 

J  ^^   S*,  222,  46  N.  B.  198,  and  Bateman  v.  Western,  etc..  MiU  Co., 

^^-      CJiv.  App.  92,  20  S.  W.  932,  soliciting  and  filling  orders  la  in- 

commerce;  Gulf,  Colo.,  etc.,  Ry.  v.  Eddins,  7  Tex.  Civ.  App. 

S.  W.  165,  forbidding  stipulation  of  limitation  in  contract 

-^rstate  carriage  not  unconstitutional;  Gunn  v.  White,  etc., 

Co.,  67  ArlL.  40,  42,  45,  20  S.  W.  694,  696,  18  U  R.  A.  209. 

Ing  opinion,  majority  holding  supra. 

>  orations.— State  may  levy  specific   license  tax   on   foreign 
'^^ation  or  base  license  on  amount  of  capital,  p.  316. 

>TOTed  in  New  York  v.  Roberts,  171  U.  S.  662,  19  &  Ct  60, 
g  supra. 

.—  Fact  that  State  tax  on  foreign  corporation  is  oppres- 
_^    ^:iTe8  Supreme  Court  no  jurisdiction,  p.  317. 

^^^^^^^unerce.— Tax  upon  foreign  corporation's  franchise  is  not  in- 
^ence  with  commerce,  p.  317. 

^^^proved  in  New  Yorlc  v.  Roberts,  171  U.  S.  666,  19  8.  Ct  61, 

^Dmdlng  supra.    See  27  Am.  >St  Rep.  660,  note. 

Distinguished  in  New  York  t.  Roberts,  171  U.  S.  682,  19  &  Ct 
77,  dissenting  opinion.  State  cannot  tax  goods  solely  because  manu- 
factured in  another  State. 
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143  U.  S.  318-338,  86  L.  169,  CHANDLER  T.  POMBROY. 

Fraud  must  be  clearly  established  to  justify  refusal  to  enforce 
family  settlement  p.  837. 

Fraud.— Family  settlement  upheld  as  valid  where  doubt  caueed 
1^  counter  d^iial  of  facts  by  parties  alone,  p.  837. 

BOscellaneous.— Cited  in  Chandler  y.  Pomeroy,  87  Fed.  204,  and 
Ohandler  y.  Pomeroy,  96  Fed.  166,  historically. 

143  TJ-  S.  88&-846,  36  L.  176,  CHICAGO,  ETC.,  RY.  t.  WBIiLMA<N. 
Carriers.- Legislature  may  fix   rates;    courts  can  only  protect 
against  unreasonable  rates,  p.  344. 

Approved  in  Reagan  ▼.  Farmers,  etc..  Trust  Co.,  154  U.  S.  898. 
88  J*.  1024,  14  S.  Ct  1054,  upholding  Texas  act  establishing  com- 
mission; St  Louis,  etc.,  Ry.  v.  Gill,  156  U.  S.  668,  89  U  670,  16  6. 
Ct  488,  San  Diego  Land  Co.  y.  National  City,  174  U.  S.  764,  19 
8.  Ct  810,  and  San  Joaquin,  etc.,  Irr.  Co.  y.  Stanislaus  Co.,  90 
Fed.  621.  courts  will  Interfere  where  water  rates  practically  de- 
prive company  of  property;  Covington,  etc.,  Turnpike  Ca  t.  Sand- 
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twd,  164  U.  8.  592,  41  L.  565,  17  S.  Ct  204,  courts  Interfere  where 
rates  are  taking  of  property  without  due  process;  Smyth  t.  Amca* 
169  U.  8.  524,  42  L.  841,  18  8.  Gt  425,  and  Lake  Shore,  etc,  Ry^ 
T.  Smith,  173  tJ.  8.  687,  19  S.  Gt.  566,  rates  must  permit  <^  earn- 
ing just  compensation;  Mercantile  Trust  Co.  v.  Texas,  etc,  Ry^ 
61  Fed.  540,  mortgage  bondholders  may.  maintain  suit  to  test 
rates  fixed  by  commission;  Glyde  t.  Richmond,  etc,  R.  Co.,  57 
Fed.  439,  441,  fixing  rates  so  low  as  to  deprive  carrier  of  his  prop* 
erty  is  unconstitutional;  Gapital  Gity  Oas-Light  Co.  v.  Des  MoineSt 
72  Fed.  846,  courts  cannot  assume  that  reducing  rates  reduces  in- 
come; this  is  matter  of  experience;  Lanning  ▼.  Osborne,  7^  Fed. 
336,  court,  haying  declared  rates  unreascmable,  cannot  fix  them; 
Stimson  ▼.  Booming  Co.,  IQO  Mich.  350,  59  N.  W.  143,  limiting 
booming  rates  so  that  earnings  shall  not  exceed  certain  per  cent, 
is  class  legislaticm;  State  ▼.  Sioux  Gity,  etc.,  R.  Go.,  46  Neb.  692, 
65  N.  W.  768,  31  L.  R.  A.  51,  statute  cannot  preclude  Judicial  In- 
terferenos;  Griffin  y.  Water  Co.,  122  N.  a  211,  30  S.  B.  320,  41  U 
R.  A.  242,  water  company  cannot  discriminate  nor  charge  unrea- 
•Bonable  rates;  Attorney-General  y.  Old  Colony.  R.  R.,  160  Mass. 
86,  35  N.  B.  256,  22  L.  R.  A.  118  (see  dissenting  opinion  in  160 
Mass.  96,  35  N.  E.  260,  22  U  R.  A.  122),  arguendo,  statute  flxlns 
mileage  rate  held  unconstitutional;  Smith  y.  Lake  Shore,  etc,  R. 
Co.,  114  Mich.  476,  493,  72  N.  W.  833,  339,  dissenting  opini<m, 
Jority  holding  legislature  may  fix  mileage  rates,  etc,  under 
serye  power. 

Constitatlonallty  of  law  must  be  determined  by  court  where 
legislature's  power  to  pass  it  is  basis  of  decision,  p.  345. 

Approyed  in  St.  Louis,  etc.,  Ry.  y.  Gill,  156  U.  &  660||  88  Ij.  571, 
15  S.  Gt  488,  courts  interfere  where  rates  destroy  company's 
property;  Atlantic,  etc,  R.  Co.  t.  United  States,  76  Fed.  190,  pre- 
sumption that  rates  fixed  are  reasonable  can  be  oyercome  only  by 
figures  showing  earnings. 

Oonstitationality  of  law  cannot  be  inquired  into  by  suit  inyolT- 
ing  no  real  controyersy,  p.  845. 

Distinguished  in  Wilmington,  etc,  R.  Co.  y.  Board  ^  R.  B« 
Commrs.,  90  Fed.  36,  if  there  is  a  real  controyersy.  It  is  immft- 
terial  what  infiuenced  commission  in  its  action  making  a  test  case. 

Constitutional  law.— Statutes  will  not  be  declared  unconstitu- 
tional up<m  agreed  and  general  statements,  p.  846. 

Miscellaneous.— Cited  in  Southern  Bzp.  Oa  y.  Vlrfinia,  168  U. 
8.  705,  42  L.  1212,  18  8.  Ct  947,  in  decision  announced  wlUiovt 
opinioiL 

148  U.  8.  846-359,  86  U  180,  BR1G08  y.  UNITBD  8TATB8. 

War.—  Sale  during  Ciyil  War  not  inyotying  transfer  and  deliy«7 
across  loyal  line  is  valid,  p.  861. 
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Ajil  St  R^.  277,  55  K.  B.  188,  as  to  Mississippi  Hrer  boondlsc 
niinois  and  Missouri;  Goolej  ▼.  €U>lden,  117  Mo.  60,  23  8.  W. 
21  U  R.  A.  306,  holding  supra;  Bourier  t.  Stricklett  40  Neb. 
58  N.  W.  552,  holding  supra;  Denny  ▼.  Gotton,  3  Tex.  Olv. 
640.  22  8.  W.  124.  as  to  Rio  Grande. 

States.— Boundary  betwieen  Iowa  and  Nebraska  is  Tarylng 
di^;»eiiding  on  action  of  Missouri  river,  p.  370. 

States.— Boundary  between  States  fixed  by.  bed  of  riyer  is 
affected  by  amlsioa,  p.  370. 

Miscellaneous.— Olted  in  United  States  t.  Texas,  148  U.  8. 
648,  86  L.  291,  294,  12  S.  Ot  491,  494,  controversy  between 
States  as  to  boundary  presents  a  Federal  question. 

148  U.  S.  371-394,  36  L.   191.  WINONA,  ETC.,  Bw  B.  v.  PLAIK- 
VIBJW. 
OouFOk— To   be  reviewable   State  decision   must  deny   Federal 
right  h^d  under  Judgment  in  question,  p.  390. 

Ayprored  in  Bushnell  v.  Grooke  Min.  Co.,  148  XT.  8.  689,  37  L<. 
613,  13  &  Ot  774.  and  Loeber  v.  Schroeder,  149  U.  S.  585,  37  I^  850« 
13  8.  Ot  96C  (reprinted  in  76  Md.  352),  Federal  question  raised  for 
first  time  on  petition  for  rehearing  is  too  late. 

Distinguished  in  Meyer  v.  Richmond,  172  U.  S.  92,  19  S.  Ot  110, 
ps^esentation  of  Federal  question  to  higher  court  before  Judgment 
ts  Kufllciest 

OetiTts.— Federal  question  is  not  raised  by  State  decision  en- 
forcing obligation  assumed  under  State  statute,  p.  393. 

Oonstitutlonal  law.— Question  of  impairment  of  contract  obll- 
^tion  cannct  arise  in  case  founded  on  tort,  p.  393. 

Miscellaneous.— Cited  in  Goodsell  v.  Delta,  etc.,  Land  0<k,  166 
U.  S.  718,  41  L.  1186.  17  S.  Ct  993,  following  main  case  in  dedsloo 
without  opinion. 


143  U.  S.  394-430.  36  L.  201,   IRON  SILVER-MIN.  CO.  v.  MIKB. 
ETC,  MIN.  CO. 
Mines.-  Term    *'  known   vein  '*   means  vein  whose  exlstmce   le 
known,  not  one  appropriated  by  location,  p.  400. 

Reaffirmed  in  Sullivan  v.  Iron,  etc.,  Min.  Co.,  148  U.  8.  4S9,  86 
L.  215.  12  S.  Ct  556. 

Mines.— Title  to  horizontal  or  blanket  veins  may  be  acqafrBd 
onder  sections  concerning  veins,  lodes,  etc,  pi  400. 

Xinea.—  To  be  excluded  from  placer  patent  v^n  most  be  kiM>wn 
at  time  application  made,  p.  402. 

Approved  in  Migeon  v.  Montana,  etc.,  Ry.,  77  Fed.  266»  44  U.  8. 
▲pp.  724.  affirming  S.  C.  08  Fed.  815,  816.  to  be  excepted  vein 
must  be  of  such   value  as  to  Justify  expenditure  to  extract   it; 
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Honk;  T.  Uoran,  Zl  Uont  849,  GS  Pac.  loes,  argumdo,  townsite 
patent  li  not  void  as  to  placer  land  bat  voidable;  McCartbr  *. 
^teed.  U  S.  Dak.  368,  77  N.  W.  592.  ar^endo,  lode  location  Is 
not  affectMl  bf.  plac«r  application.     See  58  Am.  8t  Rep.  280,  ex- 

AppasL— Mere  technical  error  In  charge,  causing  no  Injury,  to 
not  KTOimd  for  tcTersal,  p.  4<&. 

Approved  In  Kansas,  etc.,  R.  Co.  *.  Stoner,  51  Fed.  665,  10  V.  S. 
App.  200,  same  In  refusing  Instructiooa:  Haqgen  t.  Cblcago,  etc 
By.,  S  8.  Dak.  405,  SS  N.  W.  7TS,  same  as  to  barmless  evidence. 

Klnea.— To  exclude  rein  It  moat  have  been  known  to  applicant 
or  commonltr,  or  disclosed  by  prospectliiK,  p.  402. 

Vines.— Applicant  for  placer  patent  Is  bound  to  know  of  exlat- 
nee  of  tnnnel  under  claim,  p.  403. 

lElnea. — "  Known  veins "  must  be  clearly  ascertained  and  add 
considerable  valne  to  land,  p.  404. 

Approved  In  United  States  v.  Central,  etc.,  R.  Co.,  84  Fed.  220, 
■  patent  excepting  mineral  land  la  invalid  as  to  lands  known  to  bo 
chiefly  valuable  for  minerals;  United  States  v.  Central,  etc.,  R. 
Oo.,  9B  Fed.  878,  to  attack  patent  proof  must  be  clear  that  land 
wu  known  to  be  chiefly  valuable  for  mineralH;  Brownfleld  v.  Bier. 
ie  Mont  411.  39  Pac.  463.  finding  that  there  was  no  known  vein 
not  disturbed;  Butte,  etc.,  MIn.  Co.  v.  Bloan,  18  Mc«t  101,  40  Pac. 
218,  arguendo;  Oasey  v.  Thieviege,  19  Mont.  347,  81  Am.  St  R&p. 
BIS,  4S  Pac.  S06,  reviewing  main  case  and  explaining  constructloB 
of  It  In  Brownfleld  v.  Bier,  supra. 

*'"—  —  Lode  or  vein  is  body  of  mineral,  or  mineral-bearing  rock, 
Tlthin  deflned  boundaries,  p.  404. 

Kinaa.— Whether  deposit  Is  vein  Is  qiiestton  for  Jury;  and  find- 
ing that  It  was  "  known  "  Is  concluslTe.  p.  401. 

Aiq)roTed  In  Cas^  t.  Tblevlege,  19  Mont  848,  61  Am.  St.  Baj/, 
514,  48  Pac.  896,  evldoice  did  not  Justify  finding  of  known  vein. 

JKinaa.-' Amount  of  ore,  facility,  for  working  and  valne  deter- 
mine whether  vein  Justifies  exploitation,  p.  405. 

Reaffirmed  In  Mlgeon  v.  Montana,  etc.  Ry.,  77  Fed.  257,  44  D. 
8.  App.  724,  and  Casey  v.  Thieviege.  19  Mont  348,  61  Am.  St.  Rep. 
E14,  48  Pac.  398. 

JDnea.—  On  facta,  argued  that  evidence  of  "  known "  vein  waa 
Inaafflclait  to  defeat  patent,  Fldd,  J.,  dlBeentlng.  p.  407. 

Ai^roved  In  Mtgeon  ▼.  MoutaoB.  etc,  Ry.,  77  Fed.  286.  44  U.  8. 
App.  724,  quoting  on  question  of  dtSerence  between  what  cob- 
■titutes  discovoy  vein  and  "known  lode;"  Brownfield  v.  Bier,  IB 
Moot.  409.  411,  89  Pac.  462,  463,  dlasoitlng  opinion  quoted,  re- 
rerred  to  as  authority;  Honky  t.  Moran,  21   UonL  864,  58  Pac 
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1071,  and  Casey  v.  Tlderlege,  19  Mont  358,  61  Am.  8t  Repu   SU^ 
48  Pac.  89S,  quoting  as  to  presumptloii  of  yalldily  of  patent. 

Miscellaneoas.— Cited  in  Jones  v.  Prospect,  etc.,  Tmmd  Oou,  21 
Ney.  848,  31  Pac.  644,  no  title  passes  to  Teins  apezlnff  outgWs 
surface  lines  of  lode  patent. 

148  U.   &  430-431,  86  L.  214,  IRON,  ETC.,   MIN.   00.  ▼. 
BTC,  MIN.  CO. 
Adjudged  in  conformity  with  Iron,  etc,  Mln.  Co.  ▼.  MOM, 
Min.  Co.,  q.  t.,  supra. 

148  U.  8.  431--442,  86  U  214,  SUIiUYAN  T.  IRON,  BTO^  MIN.  OO. 
Mines.— Location  Is  not  necessaiy  to  constitute  lode  a  kmytrm 
lode,  p.  433. 

Mines.— Lode  location  within,  but  preyious  to  placw  claim  to 
prc^erty  of  locator,  p.  484. 

Mines.—  Section  2333,  R.  &,  implies  only  to  lodes  not  takso  v^ 
applicant  not  including  known  lode  waives  right,  p.  484. 

Reaffirmed  in  Migeon  v.  Montana,  etc^  Ry.,  77  Fed.  2S6^  44  U. 
&  App.  724. 

Mines.—  Placer  pat^it  conveys  title  to  all  veins  within  limits  not 
known  to  «dst,  p.  434. 

Reaffirmed  in  Migeon  v.  Mcmtana,  etc.,  Ry.,  77  Fed.  267,  44  U. 
S.  App.  724,  and  Casey  v.  Thleviege,  19  Mont  847,  61  Am.  St  Repc 
518,  48  Pac.  896.  Cited  in  Horsky  v.  Moran,  21  Mont  84fK  63  Pae. 
1065,  arguendo.    See  58  Am.  St  Rep.  280,  extensive  note. 

AppeaL— Judgment  will  not  be  reversed  because  rightful  di- 
rection of  verdict  was  placed  on  ernmeous  ground,  pw  484. 

Approved  in  Texas,  etc.,  Ry.  v.  Patton,  61  Fed.  267,  28  U.  8.  Appc 
819,  though  charge  of  contributoiy  negligence  is  properly  refused. 
judgment  is  reversed  where  no  evidence  of  defendant's  negligence; 
King  V.  M'Lean  Asylum,  etc.,  64  Fed.  858,  21  U.  S.  App.  4SL,  28 
L.  R.  A.  798,  it  is  immaterial  that  improper  reasons  were  glToi 
for  discharging  writ  of  habeas  corpus  which  was  properly  die- 
charged;  Migeon  V.  Montana,  etc.,  Ry.,  77  Fed.  258,  44  U.  S.  Api>. 
724,  same  rule  where  evidence  is  sufficient  to  sustain  decree;  New 
York,  etc.,  R.  Ca  v.  0*Leary,  93  Fed.  741«  harmless  error  1b  giving 
or  refusing  instructions  is  not  ground  of  leversaL 

148  n.  8.  442-452,  36  L.  218,  SCHWAB  v.  BBROGRBN. 

Criminal  l&w.— At  common  law  accused  was  ^ttitled  te  etmte 
reason  why  death  sentence  should  not  be  passed,  p.  447. 

Approved  in  Lewis  v.  United  States,  146  U.  8.  874,  86  L.  1018,  IS 
S.  Ot  188,  accused  canpot  waive  right  to  be  pweent  during  trial 
for  fekmy. 

OHminal  law.—  But  rule  did  not  apply  on  appeal,  pw  447. 
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Criminal  law.— In  XlUnais  accused  need  not  be  present  wben 
judgment  is  alBrmed  and  date  for  execution -flxed*  p.  448. 

ApproTed  in  State  t.  Woolsey,  19  Utah,  494,  57  Pac.  428,  accused 
need  not  be  present  on  matters  not  involving  question  of  guilt  or 
limocMice. 

Criminal  law.—  Appellate  court's  affirmance  of  death  sentence,  in 
absence  of  accused,  is  due  process,  p.  450. 

Reaffirmed  in  Fielden  v.  Illinois,  143  U.  S.  457,  86  L.  228,  12  & 
Ot  530.  Cited  in  State  v.  Fry^  98  Tenn.  329,  39  S.  W.  232,  denial 
of  benefit  of  former  acquittal  held  due  process  of  law  and  not  to 
raise  Federal  question. 

Criminal  law.— Upon  affirmance  accused  need  not  be  sentenced 
anew  in  trial  court,  p.  451. 

Approved  in  Lambert  v.  Barrett,  159  U.  S.  668,  40  L.  297,  16  S. 
Ct  136,  accused  need  not  have  new  date  of  execution  when  gov- 
ernor does  not  reprieve;  Cross  v.  United  States,  145  U.  8.  578,  86 
L.  823,  12  S.  Ct  844,  arguendo,  writ  of  error  does  not  lie  to  Su- 
preme Court  of  District  of  Ccdumbla  to  review  death  sentence. 

Criminal  Ixtw.— Time  and  place  of  execution  are  not  strictly 
part  of  sentence,  p.  451. 

Approved  in  Commonwealth  v.  Hill,  185  Pa.  St  896,  89  AtL  1058, 
Judgment  not  affected  by  prisoner's  escape;  Cross  v.  Burke,  146 
U.  8.  83,  86  L.  897,  13  8.  Ct  22,  arguendo. 

Pardon.— Governor  of  Illinois  may  commute  sentence  of  death 
to  life  imprisonment,  p.  451. 

Miscellaneous.— Cited  incidentally  in  Fi«lden  ▼.  IlUnote,  148  U. 
6.  453,  36  U  225,  12  &  Ct  528. 

148  U.  8.  452-457,  86  L.  224,  FIBLI>BN  T.  ILLINOIS. 

Criminal  btw.—  Appellate  court  need  not  amend  to  show  accused 
not  present  at  affirmance  of  sentence^  p.  456. 

Approved  in  Cross  v.  United  States,  145  U.  8.  678»  86  L.  824, 
12  S.  Ct  844,  arguendo. 

AppeaL—  Amendment  of  record  in  derogation  ct  Judgment  la  not 
allowable  in  Illinois  after  term,  p.  456. 

Criminal  law.—  State  Supreme  Court  may  dispose  of  writ  of  er^ 
ror  in  absence  of  accused,  p.  457. 

148    U.    S.   457-472,    36    U    226,    HOLY   TRINITY    0HI7RGH    ▼. 
UNITED  STATES. 
Aliena.— Act  forbidding  contracts  for  importation  does  not  In- 
clude contract  for  services  as  rector,  p.  468. 

Approved  in  United  States  v.  Laws,  163  U.  8.  262,  41  L.  158,  16 
8.  Ct  1000,  act  was  not  meant  to  include  chemist;  In  re  Howard* 
O  Fed.  264,  266,  "  under  coachman  "  held  to  be  personal  or  do* 
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mestic  servant  excepted  from  act;  United  States  v.  CUn  Lee,  94 
Fed.  829,  physician  not  within  prohibited  class  of  Chinese  labor- 
ers;  United  States  v.  Gay,  95  Fed.  227,  228,  draper,  window  dresser 
and  drygoods  clerk  not  within  prohibition  of  act;  Campbell  t. 
86  Tex.  635,  40  Am.  St.  Rep.  884,  26  S.  W.  488,  arguendo^ 
tng  fellow-servant  law. 

Statutes.—  Letter   of  statute   will  not  iH*eyall   over  clearly 
pressed  legislative  intention,  p.  459. 

Approved  in  Lau  Ow  Bew  v.  United  States,  144  U.  S.  59,  36  I^ 
M4,  12  S.  Ct.  520,  and  People  v.  Ballard,  134  N.  Y.  303,  32  N.  EL 
62,  17  L.  R.  A.  749,  statutes  should  receive  a  sensible  construction: 
Davis  V.  Bohle,  92  Fed.  328,  same  and  words  may  be  omitted  or 
supplied  to  accomplish  obvious  intent;  United  States  y.  Golden- 
berg,  168  U.  S.  103,  42  L.  398,  18  S.  Ot  4,  cases  are  few  vrh^  let- 
ter of  statute  is  not  deemed  controlling;  In  re  Muser,  49  Fed.  832; 
Intent  may  be  found  in  proceedings  terminating  in  enjLCtnieati 
United  States  v.  Bashaw,  50  Fed.  755,  4  U.  S.  App.  860,  if  literal 
interpretation  leads  to  unjust  results  or  is  contrary  to  intent.  It 
jhould  be  rejected;  In  re  Boston  Book  Co.,  50  Fed.  915.  courts  look 
to  rational  construction;  National  Water- Works  Oo.  v.  Kansas,  65 
Fed.  697,  involving  same  facts;  United  States  v.  Gay,  80  Fed.  265w 
«rh«:«  same  act  was  again  construed;  In  re  Rodriguez,  81  Fed.  860. 
Aiexicans  may  be  naturalized;  Scott  v.  Liatimer,  89  Fed.  846,  60 
fj.  S.  App.  727,  stockholders  of  national  bank  may.  increase  stock 
without  paying  in  in  full;  Liverpool,  etc.,  Ins.  Oo.  v.  Ksamey,  94 
Fed.  316,  contracts,  as  well  as  statutes,  should  receive  a  sensible 
jonetrucdon;  Austin  v.  State,  22  Ind.  App.  226,  53  N.  E.  483,  **  givlTii^ 
4iway  "  intoxicating  liquors  applies  to  dealers  only;  Billlngsley  v. 
Board  of  Gommrs.,  5  Kan.  App.  436,  49  Pac.  329,  laborer  cannot 
recover  a  greater  sum  than  contracted  for;  Commercial  Assn.  v. 
Mackenzie,  85  Md.  138,  36  Atl.  756,  usury  law  held  to  apply  only  t» 
loans  on  chattels;  Winslow  v.  Morton,  118  N.  C.  492,  24  S.  E.  419, 
earlier  act  is  repealed  by  subsequent  act  only  so  far  as  intent  to 
do  so  appears;  Turcott  v.  Railroad,  101  Tenn.  109,  70  Am.  St  Rep. 
664,  45  S.  W.  1069,  40  L.  R.  A.  769,  construing  statute  of  limltm- 
tions  as  to  foreign  corporation;  Davis  v.  Bonsney,  89  Va.  759,  17 
6.  Bl  230,  In  construing  Us  i>end«is  act;  Hutchings  v.  Commercial 
Bank,  91  Va.  74,  20  S.  E.  952,  omitted  word  may  be  supplied; 
Pierce  v.  City  Clerk,  7  Wash.  136,  34  Pac.  429,  time  of  snbmittins 
am^idment  to  charter  to  city  council  held  directory  only;  Lee  Kmn 
V.  United  States,  62  Fed.  918,  15  U.  S.  App.  516,  Seccomb  v.  Wur- 
Bter,  83  Fed.  864,  Opinion  of  The  Justices,  66  N.  H.  660,  33  AtL 
1093.  Cumberland  Land  Co.  v.  Daniel,  —  Tenn.  — ,  52  S.  W.  44ft. 
and  in  dissenting  oplndons  in  United  States  v.  Trans-MlssooTl 
Freight  Assn.,  166  U.  S.  354,  41  L.  1032,  17  &  Ot  564,  and  EusseU  t. 
Ayer,  120  N.  0.  211,  27  S.  E.  141,  37  L.  R.  A.  254,  arguendo. 

Distinguished  in  In  re  Gardiner,  58  Fed.  1014,  14  U.  8.  App    «, 
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DOC  to  be  applied  where  no  evidence  tliat  framerB  meant  op- 
»  of  wbBt  tiey  said;  In  re  Downing,  56  Ped.  474,  14  n,  a 
434,  court  etaould  not  discard  langna.^  of  ststote,  and  And 
It  from  general  conelderatlon  of  justice  and  ezpedleacr;  Btatm 
boenix  Ins.  Co.,  92  Tenn.  425,  21  S.  W.  891,  rule  should  be  ap- 
1  ooly  where  intent  is  clear. 

ktatea.— Title  may  be  used  to  Interpret,  but  not  to  ebauK* 
'  of  sUtute,  p.  4S2. 

)proTed  In  Price  t.  Forrest.  173  U.  S.  427.  IB  S.  Ct  440,   pn- 
le  of  ambiguous  act  may  be  referred  to;  Mercer  t.  Mercer, 
iolo.  App.  244,  67  Fac.  7&2.  constmlng  divorce  practice  act. 
itutes. —  Meaning  ma;  be  determined  by  looking  to  object  and 
inndlng  clrciimBtanceB.  p,  468. 

proved  In  Van  Patten  t.  Cblcago,  etc„  By.,  81  Ped.  547.  in 
3^fng  interstate  commerce  act 

tens.— Act  Ffebruarr  26,  1885,  was  Intended  to  stay  Influx  of 
p  unslillled  labor,  p.  465. 

'proved  in  United  States  r.  Trans- Missouri  Freigbt  Abbiv  IW 
>.  360.  4]  L.  1034.  IT  S.  Ct  666,  arguendo, 
■ligion.—  State  and  Federal  OonsUtutlons,  layrs  and  cnatoms 
r  this  to  be  religious  and  Gbrlstiaa  nation,  p.  460. 
^proved  In  State  v.  Hogrleve,  152  Ind.  660,  53  N.  B.  924,  46 
L  A.  609,  act  forbidding  baseball  on  Sundays  where  fee  Is 
ged  Is  constitutional;  Curtesy  v.  Territory,  6  N-  Mei.  606,  80 
aso,  19  Ii.  R.  A.  363,  construing  Sunday  labor  law;  Lees  ▼. 
^  States,  160  U.  S.  4TB.  37  U  1151,  14  8.  Ct  104.  arguendo; 
r  V.  United  States,  57  Fed.  494.  13  U.  S.  App.  4T2.  to  coa- 
e  offense  under  act  tbere  must  be  contract  Coi  labor  prior 
Ekortadon. 

r,  S.  4T2-613,  36  L.  232,  IN  RB  COOPER, 

tolraltj.— District  Court  of  Alaska  baa  full  admlraltr  Jnrto- 

n,  p.  494. 

Drored  In  The  Steamer  Coqultlam  t.  Dnlted  States,  IflS  V.  8. 

»1  L.  186,  16  8.  Ct  1118,  It  Is    Supreme    Court  of   terrttory; 

3  V.  Johnson,  90  Fed.  0T4,  arguendo,  cause  cannot  be  trass- 

3  from  District  Court  of  Alaska  to  Circuit  Court  district  ot 

xlngttM). 

prenie  Court  may  Isstm  problbltlon  to  Alaska  District  Oonrt 

tmlralty,  p.  494. 

proTcd  In  Tbe  Resolute.  168  U.  a  44a,  42  I^  636,  IS  S.  Ct  114, 

"e  Alaska  court  has  Jurisdiction,  r^nedy  la  appeal  to  Otrcnlt 

t  of  Appeals. 

ohlblUon  Is  common-law  writ  designed  to  prevent  excess  of 

idicljon,  not  to  correct  errors,  p.  4B5. 

jprored  In  In  re  Morrison.  147  D.  B.  38,  87  L.  ffT,  13  S.  Ot  203^ 
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statutes;  Rippe  y.  Beck«r.  56  Minn.  108,  57  N.  W.  331,  22  L.  B-  A. 
859,  though  elevating  grain  is  a  public  use,  yet  State  cannot  embark 
in  it  under  p<^ce  power;  Stewart  v.  Great  Northern  Ry.,  65  Bilnn. 
517,  68  N.  W.  209,  33  L.  R,  A.  429,  power  of  eminent  domain  may 
be  exercised  in  add  of  elevator  business;  Ryan  v.  Terminal  Ok, 
102  Tenn,  125,  50  S.  W.  747,  46  I/.  R.  A.  308,  railroad  terminal  com- 
pany is  aigaged  in  public  businesa,  in  aid  of  which  right  of  eml- 
iient  domain  may  be  exercised;  Commonwealth  y.  Yrooman,  164 
Pa.  St.  325,  30  AtL  222,  25  L.  R.  A.  266  (see  44  Am.  St  Rep.  «13, 
note),  dissenting  opinion,  majority  heading  Insurance  business  sub- 
ject to  regulation;  McOullough  y.  Brown.  41  S.  O.  262,  19  S.  ». 
478.  23  U  R.  A.  427,  dissenting  opinion,  majority.  h<^dlng  dispen- 
wiry  acrt  not  exercise  of  police  power  and  unconstitutional;  BomMl 
V.  South  CaroUna  Ry.,  60  Fed.  315,  and  State  y.  Peel  S]Hint-Oottl 
Co..  3o  W.  Va.  836,  838.  846,  15  S.  E.  1011,  1012,  1015,  17  L.  R.  A. 
39li,  397.  399,  arguendo.    See  62  Am.  St  Rep.  290,  not& 

DisUnguished  in  State  y.  Loomls,  115  Mo.  320,  22  S.  W.  363.  21 
L.  R.  A.  805,  and  n.,  operating  coal  mines  is  not  a  public  buaineaa 
(but  see  dissenting  opinion  in  115  Mo.  322,  21  L*.  R.  A.  806,  and  n.); 
State  V.  Peel  Splint-Ooal  Oo.,  36  W.  Va.  857,  15  S.  B.  1019,  17  Li. 
R.  A.  403,  dissenting  opinion,  majority  holding  8Ui>ra. 

Commerce.--  State  law,  regulating  rates  of  elevator  operating  eo- 
tlrely  within  State,  is  not  commerce  regulation,  p.  546. 

Approved  in   United   States  v.   Hopkins.  82  Fed.  538.   540,    Ut©- 
stock  exchange  held  engaged  In  interstate  commerce  and  subject 
to   anti-trust   law;   Gotting  v.    Kansas,   etc..    Stock- Yards    Co..    89 
Fed.  844,  stock-yard  business,  though  interstate  and  local,  may  ba 
regulated  by  State,  in  absence  of  congressional  action;  Cotting  v 
Kansas,  etc..  Stock- Yards  Co.,  82  Fed.  853,  same  case,  circuit  judge 
doubtful  if  mere  stock-yard  business  is  subject  of  interstate  com- 
merce; Gulf,  Colo.,  etc.,  Ry.  v.  Eddins,  7  Tex.  Civ.  App.  127.  128 
26  S.  W.  165,  166,  statute  declaring  void  contracts  limiting  time 
in  which  to  claim  damages  and  to  sue  may  apply  to  interatats 
commerce;  Covington,  etc..  Bridge  Co.  v.  Kentucky,  164  U»  S.  214. 
38  L.  967,  14  8.  Ct  1090,  and  People  y.  Hawkins,  167  N.  T.  St, 
51  N.  £.  264.  42  L.  R.  A.  499,  arguendo. 

Warehousea.— Legislature  may  prescribe  maximum  elerator 
rates,  but  cannot  comp^  service  without  reward,  p.  646. 

Approved  in  Reagan  v.  Farmers,  etc..  Trust  Co.,  164  U.  Sw  398. 
38  L.  1024,  14  S.  Ct  1054,  and  Richmond,  eta,  R.  Co.  v.  Trammel 
68  Fed.  200,  courts  may  determine  reasonableness  of  rates  fixed 
by  commission;  Clyde  v.  Richmond,  etc.,  R.  Co.,  57  Fed.  439,  where 
rates  injure  vested  rights  there  is  a  constitutional  question;  At- 
lantic, etc,  R.  Co.  V.  United  States,  76  Fed.  190,  presumption  that 
rates  fixed  by  Congress  are  reasonable  can  be  overcome  only  by 
fnots  and  ftguree:  Chicago,  etc..  R.  R.  v.  .Tones.  149  111.  377.  .^>. 
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41  Am.  St  Rep.  285,  287,  87  N.  B.  251,  252,  24  I^  B.  A.  144.  145, 
State  may  regulate,  subject  to  charter  contract  and  interstate  com- 
merce; Indianapolis  y.  Navin,  151  Ind.  144,  47  N.  E.  526^  41  U  R.  A. 
840,  street-car  company  cannot  be  compelled  to  carry  without  re- 
ward; Railroad  Gommrs.  v.  Grocer  Ca,  63  Kan.  212,  215,  85  Pac 
219,  220,  shipper  cannot  enjoin  enforcement  of  rates;  State  t. 
Sfonx  Oity,  etc  R.  Co.,  46  Neb.  692,  66  N.  W.  768,  81  U  R.  A.  51, 
long  and  short-haul  act  held  unconstitutional;  St.  Louis,  etc,  Ry. 
T.  Ryan,  66  Ark.  248,  19  S.  W.  839,  arguendo.  See  62  Am.  St  Rep. 
172,  and  62  Am.  St  Rep.  292,  296,  notes. 

Warehouses.— Law  fixing  maximum  rates  in  towns  of  oyer  cer- 
tain population  is  constitutional,  p.  548. 

Approved  in  State  y.  Peel  Splint-Coal  Co^  86  W.  Ya.  831,  15  8.  E. 
1010,  17  Lb  R.  A.  394,  police  regulaticm  of  mines,  where  more  than 
ten  miners  are  employed,  is  yalid. 

Miscellaneoua— Oited  in  dissenting  opinioti  in  Brass  y.  North 
Dakota,  153  U.  a  405,  38  U  762,  14  S.  Ct  862,  citing  aboye  dissent- 
ing opinion;  Prlmroee  v.  Western,  etc,  TeL  Ca,  154  U.  S.  22»  88  L. 
892,  14  a  Ct  1101,  bicidentally. 

143  U.  a  553-570,  36  L.  259,  HOTT  y.  LATHAM. 

Trustee's  purchase  of  trust  property  may.  be  ayoided  by  cestui 
regardless  of  fraud  or  inquiry,  p.  566. 

Trustee's  purcha£pe  to  merely  yoidable  and  may  be  ratified  by 
acquiescence,  p.  566. 

Trufits.— Cestui's  delay,  with  knowledge  of  trustee^s  acts,  bars 
right  to  ayodd  them,  p.  567. 

Approved  in  Johnston  y.  Standard  Min.  Ca,  148  U.  S.  871,  87  L. 
486,  13  S.  Ct  589,  especially  where  property  has  been  deyeloped; 
Penn,  etc..  Life  Ins.  Ca  v.  Austin,  168  U.  &  698,  42  L.  631,  18  S. 
Ot  228,  where  position  of  parties  has  changed;  Jones  y.  Railroad, 
67  N.  H.  146k  38  AtL  129,  objection  to  Increaee  of  capital  stock  is 
too  late  after  road  is  substantially  completed.  See  63  Am.  St 
Riep.  475,  Dotou 

Trusts.— Cestui  must  act  promptly  in  disafilrming  bona  fide  pur- 
chase by  trustee  known  to  him,  p.  569. 

Approyed  in  Foster  y.  Mansfield,  etc.,  R.  Rw,  146  U.  8.  101«  86  L. 
903,  13  a  Ct  88^  resident  stodcholdier  cannot  wait  ten  years  t» 
set  aside  fraudulent  foreclosure  of  railroad  mortgage. 

143  U.  S.  570-678,  36  L.  266,  HCRNBR  y.  UNITED  STATSa 

Courts.— Appeal  Ues  directly  from  Circuit  to  Su^rone  Court 
where  coostltutiofiality  of  law  queetiened,  p.  576. 

Courts.— In  such  cam  Supreme  Court  acquires  |urlsdictioa  of 
entire  cause,  p.  576. 

Reafllrmed  in  Penn,  etc.,  Ins.  Co.  y.  Austin,  168  IT.  a  695,  42  L. 
630.  18  a  Ct  227.     Approyed  in  Cross  y.  Burke,  146  U.  a  Sa  86 
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U  889,  18  8.  Ct  24,  appeal  to  Supreme  Court  In  habeas  corpus 
can  only  be  had  under  section  6  of  the  act;  Virginia  t.  Paul, 
148  U.  8.  124.  87  L.  392,  13  8.  Ct  542,  discretion  of  district  judge 
in  Issuing  writ  may  be  reviewed  on  appeal,  but  not  on  mandamus; 
Oarey  t.  Houstxm,  etc.,  Ry.,  150  U.  8.  181,  87  U  1044,  14  8.  Ct. 
66,  fOT  appeal  to  be  maintainable  on  constitutional  ground  that 
questioii  must  be  controlling;  In  re  Lennon,  160  U.  8.  899,  87  L. 
1123,  14  8.  Ot  126,  and  United  States  t.  Jahn,  166  I>.  8.  113,  89  L. 
89,  16  8.  Ot  40,  where  appeal  is  taken  on  ground  of  jurisdiction, 
review  is  limited  to  question  certified;  Press  Pub.  Go.  y.  Moaroe, 
164  U.  8.  Ill,  41  L.  369,  17  a  Ot  41,  where  case  is  taken  to  Cir- 
cuit Court  of  Appeals,  Its  judgment  cannot  be  reviewed  because 
of  constitutional  question;  Chappell  ▼•  United  8tateS|  160  U.  &  60^ 
40  li.  513,  16  8.  Ot  400,  and  Scott  t.  I><mald,  166  U.  &  73,  41  L.. 
684,  17  a  Ot  266,  Supreme  Court  may  dispose  of  jurisdictiaiial 
question  as  well  as  of  merits;  Green  t.  Mills,  60  Fed.  867,  26  U.  a 
App.  883,  30  Lw  R.  A.  93,  and  Stafford  t.  King,  90  Fed.  140,  ei 
U.  a  App.  496,  Circuit  Court  of  Appeals  will  take  Jurisdiction  If 
case  may  be  decided  on  other  than  ccMistltutional  question;  West- 
erly T.  Westerly  Water  Works,  76  Fed.  468,  33  U.  a  App.  723,  and 
Holt  Y.  Indiana  Mfg.  Co.,  80  Fed.  4,  46  U.  a  App.  717,  when  con- 
stitutional question  is  presented  Court  of  Appeals  cannot  take  juris- 
diction; King  T.  M'Lean  Asylum,  etc  64  Fed.  829,  21  U.  a  App. 
407,  arguendo^ 

Distinguished  in  Osborne  v.  Florida,  164  U.  a  666^  41  L.  688,  17 
a  Ct  216,  rule  does  not  apply  to  writ  of  error  to  State  court  on 
constitutional  question;  Stephens  ▼.  Cherokee  Nation,  174  Tk  a  482, 
19  a  Ot  736,  on  appeal  from  courts  of  Indian  Territory,  under 
act  of  1898,  Supreme  Court  cannot  reylew  entire  case. 

Circuit  Court  cannot  on  habeas  corpus,  nor  can  Supreme  Coort 
on  appeal  therefrom,  determine  whether  scheme  is  lottery,  p.  677. 

Ai^roved  In  Homer  ▼.  United  States,  147  U.  a  466,  37  L.  244. 
18  a  Ct  416,  wheie  case  heard  on  merits^  Anstralla  bond  tasoe 
held  to  be  lottery  under  section  8894;  Bx  parte  Rickelt  61  Fed. 
206,  court  cannot  determine  whether  facts  proofed  before  oommls- 
sioner  constitute  a  crime. 

Habeas  corpus  cannot  Issue  to  Interfere  with  lower  court's  pro- 
ceedings within  jurisdiction,  p.  67a 

Distinguished  1b  In  re  Greene,  62  Fed.  107,  argucoda 

Lotteries.— Federal  anti-lottery  act  Is  constitutional,  p.  67a 

Apptoved  in  Hoover  v.  H'Chesney,  81  Fed.  478»  Congress  may 
requlxe  all  mall  sent  to  one  conducting  lottery  to  be  letunied. 

DlsUngulsbed  fia  United  etates  ▼.  Oonrad,  69  Fed.  466^  46T,  pvs* 
Tislon  for  trial  in  district  where  delivered  for  crime  of  mailing  io 
another  district  Is  unconstltutlonaL 

Treaty  is  superseded  by  later  statute  conflicting  therewith,  pu  57& 
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143  XK  8.  578-686,  36  L.  269,  DUNWOODY  v.  UNITED  STATBSw 

tTnlted  States.— Compensation  of  member  and  disbursing  agent 
•f  national  board  of  health  is  Umtted  by  appropriation,  p.  686. 

Approved  in  Belknap  y.  United  States,  160  U.  S.  694,  87  L.  1198^ 
14  Sw  Ot  185^  payment  to  Indian  agent  of  amount  appropriated, 
less  than  that  allowed  by  law,  and  recipt,  is  full  satisfaction. 

United  States.— Board  of  health  cannot  incur  liabilities  exceed- 
ing appropriation^  pi  686. 

143  U.  S.  587-696,  36  U  272,  GANDY  v.  MAIN  BBI/TING  Oa 

Patent  No.  228,186  to  Maurice  Gandy  for  improved  belt,  Is  valid, 
p.  588. 

Applied  in  Sayre  t.  Scott,  66  Fed.  976,  8  U.  a  App.  643,  fruit- 
parer  with  knife  perpendicular  to  fruit  is  invention;  American,  etc., 
Ry.  T.  Mayor,  66  Fed.  161,  device  for  raising  cable  to  be  seized  by 
gripper;  OonsoUdated,  etc..  Shoe  Go.  v.  Detroit,  etc  Spring  Oo.,  69 
Fed.  909,  railway  brake-shoe;  Kilmer  Bifg.  Co.  v.  Griswold,  62 
Fed.  121,  bale-ties. 

Distinguished  in  Knapp  v.  Morss,  160  U.  S.  230,  37  L.  1063.  14  S. 
Ot  85,  dissenting  opinion,  majority  holding  dress-form  patrat  in- 
valid; Ansooia  Oo.  v.  Electrical  Supply  Ca,  144  U.  Si  17,  36  li. 
829,  12  S.  Ct  603,  holding  insulated  electric  conductor  not  noveL 

F&tentss^s  right  cannot  be  afPected  by  his  ose  or  sale  abroad, 
IK  693. 

Reaf&rmed  in  Chase  t.  Flllebrown,  68  Fed.  877. 

Patent.— That  process  has  been  largely,  used  is  conclusive  of 
utility,  and  in  case  of  doubt,  of  invention,  p.  604. 

Reaffirmed  in  Krementz  v.  S.  Oottie  Co.,  148  U.  a  662,  37  U  660, 
13  S.  Ct  721,  Watson  ▼.  Stevens,  51  Fed.  760,  5  U.  8.  App.  101, 
OorUn,  etc.  Clock  Co.  v.  Eagle  Lock  Co.,  62  Fed.  985,  Feather- 
stone  V.  Gea  B.  Berdwell  Oycle  Co.,  68  Fed.  116,  Const^dated, 
etc..  Shoe  Co.  v.  Chicago,  etc..  By.,  69  Fed.  414,  Zlmmem  v.  United 
States^  69  Fed.  469,  Consolidated  Fastener  Co.  v.  Oc^umbian  Fast- 
ener Ca,  79  Fed.  800,  Wilkins.  etc.  Fastener  Co.  v.  Webb,  89  Fed. 
907,  and  Bowere  v.  San  Francisco  Bridge  Co.,  91  Fed.  417.  Fol- 
lowed in  Ballard  ▼.  M'Oluskey,  68  Fed.  882,  invention  is  shown 
where  combination  is  new  and  produces  more  and  better  work; 
Bubber-Tlre  Wheel  Co.  v.  Pneumatic,  etc,  Whe^  Co.,  91  Fed.  992, 
especially  where  prior  devices  failed. 

P&tent  is  prima  fade  evidence  of  utility  and  invention  and  in- 
fringement oondudee  defendant  p.  696b 

Beafflrmed  in  Du  Bois  v.  Kirk,  158  U.  8.  64,  89  L.  898,  16  S.  Ct. 
78L 

Miscellaneous.— Cited  in  Thomson  Meter  Co.  v.  National  Meter 
OOb,  66  Fed.  429,  28  U^  a  Apfk  276,  inventor  is  cotUtod  to  leglU* 
mste  unforeseen  results  of  his  invMitioo. 
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143  U.  a  596-e21«  86  L.  2T7,  CfHIOAGO,  BTO,  S.  R.  Y.  DBNYEB, 
ETCL,  R.  Rw 
Contracts.— Assisiiee,  recognised  bj  oOMt  party,  will  be 
as  legal  assignee  in  equity,  pw  606. 

Contraots.—  In  Interpreting  danses  court  will  consider  entire 
tract  and  situation  of  parties,  pw  609. 

Reaffirmed  in  Winona,  eta.  Land  Ga  y.  Biimiesota,  160  U.  & 
531,  40  L.  249,  16  S.  Ot  85,  Union,  etc.,  Ry.  y.  Chicago,  etc,  Ry.,  16S 
U.  S.  582,  41  L.  271,  16  S.  Ot  1180,  Brown  v.  Cranberry,  etc.  Goal 
Co.,  59  Fed.  437,  Fox,  etc,  SteeH  Ca  y.  Schoen  Mtg.  Co.,  84  Fed 
545,  55  U.  S.  App.  513,  affirming  &  C,  77  Fed.  30,  and  Chicago, 
etc,  R.  Ca  y.  Hoyt,  89  Wis.  323,  62  N.  W.  19a.  FMowod  In  lie* 
Millen  Y.  Pratt  89  Wis.  623,  62  N.  W.  591,  where  contract  is  sus- 
ceptible of  two  meanings,  court  will  follow  intent  as  Yiewed  from 
circumstances;  Mississippi,  etc.  Logging  Oo.  y.  Wheelihan,  94  Wla. 
102,  68  N.  W.  880,  where  uncertainty  arises  from  designed  omis- 
sion whole  clause  is  suppressed. 

Railroads.— Where  lease  includes  terminal  facilities,  implicalloo 
is  lease  of  road  induced  lease  of  terminals,  p.  612. 

Landlord  and  tenant.—  ReserYation  in  lease  must  be  determiDSd 
from  particular  facts  and  intuit  of  parties,  p.  618. 

ApproYed  in  Smith  y.  Furbish,  68  N,  H.  130,  141.  44  AtL  401« 
406,  reservation  of  an  acre  held  not  void  for  uncertainty. 

Railroads.— Lessee  of  terminal  facilities  beid  to  liave  riglit  to 
employ  own  crews  and  engines,  p.  618. 

Referred  to  in  Union,  etc^  Ry.  v.  Chicago,  etc..  Ry..  163  U.  Si 
583,  41  U  272,  16  S.  Ct  1181,  arguendo,  such  a  contract  is  net 
ultra  Ylrea. 

Railroads.— Lessee  of  terminal  facilities  may  clean  cars  on 
sor's  tracks  and  add  others  if  neccssaiy,  pu  619. 

143  U.  &  621-649,  86  L.  285,  UNITBD  STATBB  y.  THXA& 

Courts.— Federal   court's  Jurisdiction  extends  to  bonndaiy 
putes  between  States,  p.  640. 

Constitutional  law.— Question  of  boundary  between  States  to 
ju^cial,  p.  641. 

Supreme  Court  has  Jurisdiction  ci  suit  by  United  States  agateal 
•State  to  deitsrmine  boundary  of  territovy,  p.  641. 

Distinguished  In  California  y.  Southern  Pac  Co.,  157  U.  8.  25&  88 
L.  694,  15  S.  Ot  603,  court  has  not  Jurisdiction  of  salt  bctwasn 
State  and  citizens  of  both  another  and  same  State. 

Equity  suit  is  appropriate  to  determine  boundary  between  Statn 
and  territory,  p.  647. 

Miscellaneous.— Cited  in  United  States  y.  Tna%  161  U.  Si  SL 
40  L.  878,  16  S.  Ot  726,  IncJdentailj. 
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143  U.  a  049-700,  86  L.  294,  FISILD  T.  CIjAKEL 

Statntfls.— Journals  printed  by  OongreBB  cannot  eoolradlct  0^ 
rolled  act  in  cnstody  of  Btsite  department,  p.  667. 

Approved  in  State  t.  Boice,  140  Ind.  515,  40  Ni.  H  113,  enroDed 
bill  is  concluBlye;  resort  cannot  be  had  to  engrossed  bill;  Lafferty 
▼.  Huffman,  99  Ky.  84,  86,  90,  98,  86  &  W,  124,  126,  82  L,  R.  A, 
204,  206,  enrolled  bill  attested  by  presddiing  officers  is  unimpeach- 
able; Garr  v.  Coke,  116  N.  O.  236,  237,  238,  47  Am.  St  Rep.  804,  805, 
806,  22  a.  B.  18,  28  li.  R.  A.  738,  739,  nor  to  show  that  bill  was 
fraudulently,  enrolled  (but  see  dissenting  opinion  in  116  N.  G.  258, 
269,  22  S.  R  25k  28,  28  Lu  R.  A.  746,  748);  State  T.  Chester,  39  &  G. 
814,  316,  17  S.  Ew  764,  766,  reversing  former  ruling;  Journals  may 
be  consulted,  however,  where  yeas  and  nays  are  required;  Mac- 
Lane  V.  Paschal,  8  Tex.  Oiv.  App.  401,  28  S.  W.  713y  court  will  not 
go  behind  ^irolled  bill  to  examine  changes  it  underwent;  State  v. 
Jones,  6  Wash.  St  460,  84  Paa  206,  28  U  R.  A.  851,  and  il,  such 
bill  is  conclusive  of  regularity  of  all  proceedings;  Norman  v.  Board 
oC  Managers,  98  Ky.  546,  20  S.  W.  903,  18  L.  R.  A.  668,  arguendo, 
m«*ely  referring  to  point  but  not  deciding;  Webster  v.  Hastings, 
66  Neb.  676^  677,  77  N.  W.  130,  dissenting  opinion,  majority  holding 
cortiflcate  of  presiding  officers  prima  facie  only. 

Oontra:  Court  may  examine  journal  to  see  if  constitutional  re- 
quirem^its  were  followed:  Union  Bank  v.  Commissilonersy  119  N. 
a  224,  25  &  B.  968,  84  L.  R.  A.  489,  where  Constitution  requires 
yeas  and  nays,  jounuds  are  conclusive  against  enrolled  act;  State 
V.  Swan,  7  Wya  178,  181,  76  Am.  St  Bei>.  896,  899,  51  Pao.  212, 
213,  40  L.  R.  A.  198,  200,  courts  may  examine  journal  to  see  if 
constitutional  majority  voted  for  bill;  Ritchie  v.  Richards,  14  Utah, 
363,  47  Pac  672,  enrolled  bill  is  prima  facie  only*  Journal  must 
afflrmatlT^  show  that  act  did  not  pass:  Bflesen  t.  Canfleld,  64 
Minn.  516,  67  N.  W.  633,  Ritchie  v.  Richards,  14  Utah,  372,  47  Pac. 
679,  McEJnnon  v.  Ootner,  80  Or.  691,  49  Pac.  957,  and  Price  v. 
MoundsviUe,  43  W.  Ya.  525,  64  Am.  St  Rep.  879,  27  &  B.  219. 

Nor  will  mne  errors  of  derk  invalidate  the  act:  State  v.  Moore^ 
87  Neb.  15,  55  N.  W.  800;  nor  discrepancies^  Nelson  v.  Haywood 
Ca,  91  Tenn.  605^  20  S.  W.  & 

Distinguished  in  Color  v.  Board  of  Commnk,  06  Fed.  202,  nnder 
facts  (reretslng  89  Fed.  268). 

Statutes.— Congress  provides  for  mode  of  keeping  journals  and 
authenticating  passage  of  bills,  p.  671. 

Statute  signed  by  speaker  of  house  and  president  of  senate,  ap- 
proved by  president  and  enrolled,  is  unimpeachable,  p.  672. 

Approved  In  United  States  v.  Ballin,  144  U.  S.  8,  86  L.  824,  12  & 
Ct  508,  seeming  to  permit  appeal  to  journal  to  see  if  qucMrum  was 
present  and  majinity  voted;  I^ons  v.  Woods,  158  U.  S.  662,  668 
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064,  38  L.  869,  14  &  Ot  064^  065,  In  oonstroiiig  act  of  Hefw  MesSoo 
legislatme;  Harwood  ▼.  Weotworth,  162  U  a  568^  550,  560,  40  L. 
10721  1073,  16  a  Ct  808^  804,  ai^Iying  role  to  act  of  Territory  of 
▲riaona;  Twin  City  Bank  t.  Nebeker,  167  U.  a  200,  201,  42  U  185. 
136,  17  a  Ct  768,  whetber  court  may  examine  Joamal  to  see  wbero 
bill  originated,  not  decided;  Ames  t.  Union  Pac  Ry^  64  Fed.  168, 
160,  Federal  courts  follow  rule  in  refa*ence  to  State  statutes;  West- 
em,  etc,  TeL  Ga  t.  Taggart,  141  Ind.  284,  40  N.  fi.  1051,  autbenti- 
oation  is  oondufrtye;  State  t.  Be<^  —  Ner.  ^  56  Fac  1010,  courts 
cannot  look  to  memoranda,  indorsed  on  biU,  to  determine  that  It 
did  not  pass;  Houston,  etc.,  B.  Oo.  t.  Stuart,  ~  Tex.  CIt.  App.  — • 
48  S.  W.  804,  court  will  not  go  bebind  enrolled  bill  to  examine 
cbanges;  Norman  y.  Kentucky  Board  of  Managers^  98  Ky.  571«  572, 
573^  20  a  W.  010,  18  li.  B.  A.  565,  566^  diseenttng  OfAnion,  case 
decided  oo  otber  points;  Webster  t.  Hastings^  56  Neb.  676,  677, 
77  N.  W.  130,  dissenting  opinion,  majority  holding  supra.  See  47 
Am.  St  Bep.  816,  noteu 

Gasee  contra:  State  y.  Moore,  87  Neb.  15,  55  N.  W.  800^  courti 
will  examine  Journals  for  constitutional  requirements^  but  not  for 
mere  errors  of  cleik;  McKlnnon  y.  Ootner,  80  Or.  501,  40  Pac  967, 
journals  must  afllrmatlyely.  show  that  act  did  not  pass;  Nelson  y. 
Haywood  Co.,  91  Tenn.  605,  20  S.  W.  8,  mere  discr^iancies  in 
Journal  will  not  iuYahdate  act;  Bitchie  y.  Blchaida,  14  Dtah,  853, 
47  Pac.  672,  enrolled  bill  is  only  prima  facie;  Price  y.  MoundsYille, 
43  W.  Ya.  525,  64  Am.  St  Bep.  870,  27  a  Bw  210,  Journal  must  af- 
flrmatlYely  show  omission;  State  y.  Swan,  7  Wya  178,  1R1,  76 
Am.  St  Bep).  896,  800,  51  Pac.  212,  40  L.  B.  A.  198^  holding  supra. 

Statutes.— Contemporaneous  practical  constructloQ  Is  of  grest 
weight  p.  691. 

Constitutional  law.*— Congress  cannot  delegate  legislatiYe  power 
to  president  but  may  confer  discretion  as  to  execution,  p.  698. 

ApppoYod  in  Hunit  y.  Warner,  102  Mich.  244,  47  Am.  St  Bepi 
620,  60  N.  W.  441,  20  L.  B.  A.  491,  and  n..  State  board  of  health 
may  make  rules  and  regulations;  Leeper  y.  State,  108  Tenn.  626, 
63  a  W.  967,  ''uniform  text-book*'  act  does  not  d^egate  legisla- 
tiYe power;  United  States  y.  Ormsbee,  74  Fed.  209,  Congress  may 
authorise  secretary  of  war  to  make  regulations  controlling  canals 
owned  by  the  goYemment;  Pumell  y.  Mann,  «—  Ky.  — v  60  a  W. 
266*  dissenting  opinion,  arguendow 

Distinguished  in  DowUng  y.  Insurance  Col,  92  Wis.  70.  66  N. 
W.  789,  31  Lw  B.  A.  114,  legislature  cannot  d^egate  power  to  in- 
surance commissioner  to  prepare  blank  policy;  In  re  North  BCil- 
waukee,  98  Wis.  684,  67  N.  W.  1089,  88  L.  Bi  A.  644*  power  to 
Incorporate  a  Yillage  cannot  be  delegated  to  oomts;  Btats  y.  Burdge, 
96  Wis.  402,  60  Am.  St  Bep.  128,  70  N.  W.  860,  87  L.  B.  A.  16t 
delegation  of  power  to  State  board  of  health  b^d  nnwarrautsA 
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Oonstltatioiial  law.— Valid  parts  ct  etatnta  maj  atasd  If  sepa- 
lable  from  inyalid,  p.  eOfk 

Approred  in  Hamiltoii  ▼.  Brown,  161  U.  &  274,  40  U  680,  16  B. 
(X  601,  pcoTisioii  for  escheat  may  be  valid,  though  sale  of  kmd 
and  application  of  fnnda  is  not;  N^ew  England,  etc.,  Oo.  t.  Oak- 
wood,  etc.  By.,  75  Ftod.  167,  court  most  determine  whether  legia- 
latiire  wodM  have  passed  valid  portion  if  advised  of  nnconstita- 
tloDsllty.  of  invalid  part  of  act:  Reelfoot,  etc..  Levee  DM.  v.  Daw- 
son. 07  Tenn.  170,  statute  fails  in  toto  if  its  enforeement  becomes 
Impracticable  because  part  is  unconstitutlonnl;  United  dtates  v. 
Realty  Oo.,  168  U.  S.  483,  41  U  217,  16  &  Ot  112S,  arguendo, 
bounty  ptovislon  of  the  act  la  vaHd;  PMock  v.  Farmers,  etc.  Trust 
Ooc,  168  U  &  696,  80  U  1147,  15  a  Ot  044,  dissenting  opintan,  ma- 
jority holding  income  tax  InvaUd. 

•tatotaa.— Gcneiml  rsvenna  atatnts  ahoald  ba  tphsM  as  fai  as 
val4  tf  posalble,  p.  60& 
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Tkb  Okatiana  in  the  forgoing  annototiimfl  inoliftde  aU  from 
e  followiiig  Reports  and  all  preceding  them  in  eaeh  State 


or  series ; 

U.  S. 175 

Law.  £d 42 

F«d.  Rep. 86 


U.  S.  Ap. 

63 

<«zeeptiiig  68) 
Ala 

..   119 

Aric  ••.••••••••••••••... 

1 

Ark. 

65 

Cat   

..   125 

Colo 

..     25 

Colo.  Ap. •••••••••.• 

..     12 

Conn •••• 

•  .     71 

Dak 

6 

Del.   Pennewill •• 

1 

Fla 

..     39 

Ga.    

..   107 

[da 

2 

Ill 

..   181 

Ind.    

..   152 

Ind.  Ap 22 

Iowa    107 

Kana 60 

Kans.  Ap 7 

Ky 101 

La.  Ann. 61 

Md 89 

Me 92 

Mass. 173 

Mich.  117 

Minn.    73 

Mtaa 76 

M« 160 


Mo.  App.  ?• 

Mont.    12 

Neb 56 

Nev 23 

N.H. 67 

N.  J.  Eq 57 

N.  J.L. 6i 

N.  M.   8 

N.  Y 160 

N.  a 123 

N.  D.    8 

Ohio 60 

Or 3-*? 

Pa.  192 

R.L H> 

S.  C 54 

S.  D 10 

Tenn 102 

Tex 92 

Tex.  CiT 19 

Tex.  Cr 38 

Utah    18 

Vt 7rt 

Va 96 

Wash .* 20 

W.  Va 45 

Wis 102 

Wyo 6 

Am.  Dec   100 

Am.  Rep 60 

Am.  St  Rep 71 

L.  R.  A 46 


with  duplicate  references  to  the  Reporter  System  and  later 
caaeSy  including 


Sup.  Ct 19  N.  E. 

Atl 43  N.  W. 

Pac   68  S.  E. 

So 25  S.  W. 
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ATVRAIj  from  m  fzi 
Court  <rf  the  Uon^ 
em  I>istTict  of  New  Tcrt.  hkt 
<rf  the  importers  BtlLs.  ^ 
Teveniii^  the  decisMx  d  zxgt 
tbe  proper  doties  to  be  aL> 
import^  goods.    B^itrwc 
Bee  aame  case  beiov,  ti  7^ 

Statement  by  JFr.  Jur^ 
In  JuJy.  1890.  thet:;,^ 
Ifew  York  certAis  r>XA  ^: 
to    be    dutiable  as  =jjl^-_ 
At  the  rate  descri?4«  j  vru- 
at    March   8,  \>9^.    fi  r^ 
collector  asseisiwl  '.tea  c  j» 
in    that  •cbedulc  is  tii;;  ^ 
S3  Stat,  at    L.  Vf*     Ti.*  ^ 
of  an  Act  clai  tnec  v.  te--  ^^^ 
in  ItS'J^,  as  f.'-.  *;▼, 

Act  ProTi: -;  i,   . 

of  ^WTorsted  Cl^'iu  u  r  ,  ^; 

;^e    it   enact^^i,  «c   7^ 
the  Xreasurr  oe.  ta.:  *.  ^ 
j^nd  directed  to  ci*«.-  »  ^ 
i  in  porta    of   wonri^i  •  ^     -, 
under  tbe  name  of  w^^    ^ 

to  ©0*»*'*TCttOfl  'jf  <  f»— ,^ 

■  Oty  Bani.a  j 
/or*  p««5Me  pvpow  ^ 
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€Oij  of  opiiilon  record  Btriotlj  f oUowed,  ezoept  m  to  iiidli  ref oronoe  words  and 

flguret  M  are  Inoloted  In  braokeli.] 


UNITED  STATES.  Appi.. 

9. 

BALUN,  JOSEPH  A  CO. 
Oee&a  Baport)et%6d.l-lU 

^  Bourn  €f  BepreientaHvet  a$  etidenee 
^  B/nm  to  make  Ruiu-^mo^crity, 
Mmmifked — mqfaritif  <]ff  a  quorum'- 
km  wot  UgaUw  pamid  Rule  16  of  the 
U  vaUd^Aet  qf  Oonffreae  tf  1890 


,  te  Older  to  detennine  wheUier  ao  Act  of 
was  legally  paaaed,  reference  is  had  to 
of  the  House  of  BepresentativeB«  it 
be  aawinind  that  the  journal  speaks  the 


Boon  of  BcpiesentatiTCS  has  power  to  de- 
its  rules  of  proceedings;  it  may  not,  by 
Igoore  oonstitntional  restraints  or  yio- 
Fundamental  rights. 

a  majority  of  its  members  are  present, 
loose  has  power  to  do  businees;  it  may  pre- 
)  any  method  which  is  reasonably  certain  to 
le  the  presence  of  a  majority. 

a  quorum  or  majority  of  the  House  are 
It,  the  act  of  a  majority  of  the  quorum  is 

of  the  body,  and  a  law  passed  by  a  major- 
tbe  quorum,  is  valid. 

a  law  is  found  in  the  Secretary  of  8tate*s 
properly  authenticated,  and  the  Journal  of 
louse  shows  that  a  majority  or  quorum  of 
ibers  were  present  when  the  bill  was 
and  that  the  presence  of  that  quorum  was 
in  aooordanoe  with  a  valid  rule  of  the 
,and  that  a  majority  of  that  quorum  voted 
)rof  the  bill,  it  legally  passed  the  House, 

law  is  beyond  chailenga 
ilftof  the  House  providing  that  names  of 
1  sufllcient  to  miake  a  quorum  in  the  hall 
House  who  do  not  vote,  shaU  be  noted  by 


the  derk  and  recorded  in  the  Journal,  and 
counted  in  determining  the  presence  of  a  quo- 
rum, is  valid. 

7.  The  Act  of  Congress  of  1890,  directing  the  Sec- 
retary of  the  Treasury  to  classify  worsted  cloths 
as  woolens  was  legally  passed;  by  its  own  terms 
and  irrespective  of  any  action  by  the  Secretary 
of  the  Treasury,  tha  duties  on  worsted  cloths 
were  to  be  such  as  were  .placed  by  the  Act  of 
1888  on  woolen  doths. 

[No.  1061.1 

Argued  Dee,  f ,  1891.    Decided  Fa.  £9, 189S. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  sostaining  the  claim 
of  the  importers  Ballio,  Joseph  &  Co ,  and 
reversing  the  decision  of  the  Collector,  as  to 
the  proper  duties  to  be  imposed  upon  certain 
imported  goods.  Reverted. 
Bee  same  case  below,  45  Fed.  Rep.  170. 

Statement  by  Mr,  Justice  Bjewevt 
In  July,  1890,  the  appellees  imported  into 
New  York  certain  gooas,  which  thev  claimed 
to  be  dutiable  as  manufactures  oi  worsted 
at  the  rate  described  in  schedule  K,  of  the  Act 
of  March  8,  1888.  22  Stat,  at  L.  509.  The 
collector  assessed  them  at  the  rate  prescribed 
in  that  schedule  as  manufacturers  of  wool. 
22  Stat,  at  L.  508.  This  he  did  by  reason 
of  an  Act  claimed  to  have  been  passed  by  Con- 
gress, in  1890,  as  follows : 

-Chap.  200. 

"An  Act  Providing^ for  the  Classification 
of  Worsted  Cloths  as  Woolens. 

Be  it  enacted,  etc. ,  That  the  Secretary  of 
the  Treasurv  be,  and  he  hereby  is,  authorized 
and  directed  to  classify  as  woolen  cloths  all 
imports  of  worsted  cloth,  whether  known 
under  the  name  of  worsted  cloth  under  the 


[«1 


-At  to  jHnoer  of  Congrege  to  regulate  con- 
notes to  Gibbons  v.  Ogden,  6: 28  and  Brown 

8:978. 
power  of  Congreee  over  terrttorieSn  see  note 
Nat^  Bank  of  Brunswick  v.  Tankton  Coun- 
I  wlBw 

tomtruetkm  of  statuUf  according  to  pwrpoee 
It  loos  iMuaed,  see  note  to  United  States  v. 
flb78B. 

poimlar  and  received  Import  of  ^oorde  fur^ 

rule  of  kUerpretaUon  in  lawe  at  vieU  a»  in 

\modmeiai  traneaeUont;  exeeptione  and  quoH- 

J.  8. 


;ieation«;  accustomed  unee  and  ueage^  see  note  to 
Halliard  v.  Lawrence,  14: 825. 

As  to  construction  of  Btatutee:  journals  of  the  LeO' 
IsZoture;  views  of  individual  members;  motive  of 
Legislature:  fraud  in  passage^  see  note  to  Blake  v. 
National  City  Bank,  28:  U9. 

WTien  *^mav*^  means  **imi8t,''  or  *HhaU:^  vchen  a 
power  for  public  purposes  is  conferred^  adutyarises 
to  execute  that  jxniwr,  see  note  to  Minor  v.  Me- 
chanics Bank  of  Alexandria,  7: 47. 

As  to  constitutionality  of  laws  or  of  repeal  or  modi- 
Matilon  nf  statute^  see  note  to  Fletcher  v.  Peck,  8: 102. 
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names  of  worsteds,  or  diagonals,  or  other- 


I«] 


'Wise 

*"  Approred,  May  9,  1890."  26  Stat,  at  L. 
105. 

The  board  of  general  appraisers  found 
these  facts : 

**(!.)  That  the  ^oods  in  question  are 
worsted,  and  not  woolen  goods. 

"  (2.)  That  the  Secretwy  of  the  Treasury 
never  examined  or  classified  the  goods  in 
question. 

'*(8.)  That  the  Journal  of  the  House  of 
Representatives  shows  the  facts  attending 
the  passage  of  the  Act  of  May  9,  1890,  thus : 

^  The  Speaker  laid  before  the  House  the  bill 
of  the  House  (H.  R.  9548)  providing  for  the 
classification  of  worsted  cloths  as  woolens 
•coming  over  from  last  night  as  unfinished 
business,  with  the  previous  question,  and 
the  yeas  and  nays  ordered. 

''The  House  having  proceeded  to  the  con- 
«ideration  and  the  question  being^put, 

"Shall  the  bill  pass? 

"There  appeared 

"Yeas— 138. 

"Nays— 0. 

"Not  voting— 189. 

"The  said  roll-call  having  been  recapitu- 
lated, the  Speaker  announced,  from  a  list 
noted  and  furnished  by  the  clerk,  at  the 
suggestion  of  the  Speaker,  the  following- 
named  members  as  present  in  the  hall  when 
their  names  were  called,  and  not  voting,  viz : 

[Here  follows  an  alphabetical  list  of  the 
names  of  seventy* four  members.] 

"The  Speaker  thereupon  stated  that  the 
said  members  present  and  refusing  to  vote 
(74  in  number, )  together  with  those  recorded 
as  voting  (188  in  number)  showed  a  total  of 
212  members  present,  constituting  a  quorum 
present  to  do  business ;  and,  that  the  yeas 
being  188  and  the  nays  none,  the  said  bill 
was  passed. " 

On  appeal,  the  Circuit  Court  of  the  United 
States  U)r  the  Soutiiem  District  of  New  York 
sustained  the  claim  of  the  importers  and  re- 
versed the  decision  of  the  collector,  (45  Fed. 
Rep.  170),  from  which  Judgment  the  United 
States  appealed  to  this  court. 


Mestri.  W.  H*  H.  Millert  Atttf-Oen,,  and 
Win*  A*  T»ft»  SoUdtar-Oen.,  for  appellant: 

The  word  "quorum"  had  already  acquired 
m  definite  meaning  at  common  law  when  the 
Ck>nstitution  was  adopted.  It  was  the  num- 
ber of  a  definite  limited  body  which  could  do 
business. 

Wharton,  Law  Lexicon,  688;  Abbott,  Law 
Diet  875;  2  Rapalje  &  Lawrence,  Law  Diet. 
1059:  Beo.  ▼.  IpmHeh,  2  Ld.  Raym.  1282,  2 
8alk.  484;  Cotton  and  Daviei,  1  Stranee,  68; 
Bex  V.  Foxcroft,  2  Burr.  1017;  Bex  v.  HeUrin- 
Uer,  4  T.  R.  828;  Bex  v.  Miller,  6  T.  R  268; 
Bex  V.  Monday,  2  Cowp.  580;  Ba  parte  Will- 
^oeks,  7  Cow.  402. 

To  make  a  quorum  of  a  select  and  definite 
body,  a  majority  at  least  must  be  present,  and 
then  a  majority  of  the  quorum  mav  decide. 

Com.  V.  Oreen,  4  Whart.  581,  581;  5  Dane, 
Abr.  150;  Wilcock,  Mun.  Corp.  216,  ft  546; 
<}rant«  Corp.  71;  An^.  &  A.  Corp.  §§  126, 
127:  2  Kyd,  Corp.  12,  18;  State  v.  Oreen,  87 
Ohio  St.  227:  LavntM  y.  BeopU,  118  111.  187; 
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Bo<^cer  ▼.  Tmtng,  18  Gratt  807;  Fmi  Bairuk 
ofBudburjf  ▼.  8team$.  21  Pk^  148;  I^m§m 
T.  Qranbg,  2  Pick.  845;  SUOe  t.  DeUemUme,  1 
McCord,  L.  52;  WeOe  ▼.  Bahwag  WkUe  Bmkber 
Co.  19  N.  J.  £q.  402;  BuskmiU  Com  6k  v. 
BuefvoOU,  6  L.  a  A.  815, 121  Ind.  206. 

If  there  is  a  quorum  present,  and  a  majoci^ 
of  the  quorum  rote  in  favor  of  a  measoxe,  n 
win  prevail,  although  an  equal  nnmber  should 
refrain  from  voting. 

Aitu-Oen,  ▼.  8h^rd,  62  K.  H.  888:  Hocr  4 
Bemis,  Municipal  Pol.  Ord.  g  48;  Brmim  v. 
District  of  Columbia,  127  U.  S.  579  (82:20). 

At  common  law  the  presence  of  m  qnamm 
validates  the  act  of  its  majority  as  the  act  of 
the  entire  body.  It  is  not  required  thai  a 
quorum  shall  act.  but  only  that  m  majority  at 
the  quorum  present  shall  act 

Bex  V.  Monday,  2  Cowpi  587;  Jeffersoo^ 
Manual.  1865,  p.  157. 

Two  thirds  of  each  house  la,  two  ttiirds  of  a 
quorum  of  each  house. 

Cooley,  Const  Limit  (6th  ed.)  168:  Wanmk 
T.  Lafayette,  4  La.  Ann.  419;  BoutimcHk  v. 
Palmyra  dt  J.  B  Co,  2  Mich.  287;  8Uk  v. 
MeBride,  4  Mo.  808;  Satterlee  t.  San  f^umdeee, 
28  Cal.  814 

Rule  Xy.  of  the  House  of  Repretentativw 
for  counting  a  quorum  is  constitutionaL 

"Quorum  in  European  Legislatures,"  North 
American  Review,  Decembv,  1891;  BufkeiJU 
Gas  Co,  y.  BvthviUe,  6  L.  R.  A.  815,  mind. 
206;  AUy-Oen.  v.  Shepard,  62  N.  H.  888. 

Every  favorable  presumption  to  sustain  ths 
act  will  be  indulged  by  the  court 

AttyOen,  ▼.  Hiee,  64  fifich.  885:  Willi  t. 
Bigger,  79  Va.  269;  Schuyler  County  A«ra.  v. 
PeojOe,  25  lU.  181;  State  y.  Frande,  9i  Emm, 
724;  Be  Vanderberg,  28 Kan.  ^^;Statey,  But- 
ings,  24  Minn.  78;  State  t.  Mead,  71  Mo.  MS; 
State  V.  Algood,  87  Tenn.  168. 

A  legislative  body  may  by  statute  dedsn 
the  construction  of  previous  statutaa. 

Koehkonong  t.  Burton,  104  U.  8.  668  (M: 
886);  StoekdaUy.  Atlantic Ine.  On.  87  U.  &  90 
Wan.  828-881  (22:  848-8511 

Meeers.  StejAen  Q.  Clarke  and  Bdwia  B. 
Smith*  for  appellees: 

Forms— especially  those  saffldentlj  faapor 
tant  to  be  prescribed  by  the  Constimtioo— an 
substantial;  and  the  court  wiU  see  whalhsr 
there  has  been  compliance  with  them. 

Gardner  t.  Barney,  78  U.  &  •  WaS.  #9 
(18:  890). 

The  power  to  make  rules  would  he^  b«e 
impliea.  if  not  expressly  glveD. 

1  Story,  Const,  gg  1286,  1248;  Qrmm  v. 
Gwinn,  to  Md.  597. 

Each  house  may  determine  the  mke  of  Iti 

groceedinss,  but  these  rules  can  presorlbe  eolh 
IK  conflicting  with  any  other  ptovtsfcrn  of 
the  Constitution. 

McKoan  v.  Devriee.  8  Barb.  196;  Bmpk  f. 
Draper,  15  N.  Y.  544. 

But  every  par|  of  the  Conttitotioa  is  eqoaOy 
obligatory:  and  a  power  granted,  in  one  pio- 
vision,,  roust  be  so  ezercbed  as  not  to  daih 
with  a  restriction  upon  power,  contained  ia 
another  provision. 

Awpftf  T.  BuU,  46  K.  Y.61;  Barker  y.  Fmpk 
8  Cow.  m,  706;  Opinitm^  JueUeee.  117  UmL 
608, 604;  Tliomaey.  Oiosiis, 4Md.  189;  Jh/ertt 
Dareey,  7  Port  (Ala.)  879,  886;  Aels  ▼.  IV 
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IMA,  10  Kan.  191;  Plotmle  ▼.  Ihib(n8,  28  HL 
550:  Howard  y.  State,  10  iDd.  101;  Quinn  ▼. 
State,  85  Ind.  491»  492;  PHbieman  y.  State,  98 
Ind.  522;  McCafferty  ▼.  Quyer,  59  Pa.  Ill,  112; 
StaU  V.  Meeemore,  14  Wis.  179;  State  y.  Brumt, 
25  Wis.  414, 415;  (Wayftm  y.  Harrie,  7  Nev.  67. 

If  the  determination  by  yeas  and  nays,  ex- 
pressly declared  by  section  yn.  of  art.  i.,  is 
implied  in  section  y. 

Pwpte  y.  Alberieon,  56  N.  Y.  55;  Hunnae  y. 
(hutie,  4  Md.  225;  RM  y.  Carter,  65  Md.  884. 

Tbe  particular  direction  takes  the  matter  oat 
of  eeneral  permissiye  terms. 

Pr^  y.  SoU/y,  26  Beay.  610;  De  Winton  y. 
Brwm,  26  Beav.  588;  Latw  y.  Gulp,  14  Kan. 
415;  StaU  y.  Trenton,  88  N.  J.  L.  64:  Scott  y. 
JSto<«,  22  Ark.  869;  PeopU  v.Potter,4n  N.Y.880. 

Where  the  means  for  the  exercise  of  a 
gnioted  power  (0.  g,  to  determine  a  question  by 
jeas  and  nays)  are  giyen,  no  other  or  different 
Deans  can  be  implied,  as  being  more  effectual 
or  cooyenient. 

Fidd  y.  People,  8  Dl.  88";  People  y.  Draper, 
15  N.  Y.  544;  State  y.  HaUoek,  14  Ney.  206; 
Lfw  y.  Com.  8  Met.  (Ky.)  237;  Broton  y.  Qro- 
trr,6  Bush,  1:  Com.  y.  Williame,  14  Bush, 
297;  PtopU  y.  AJberteon,  65  N.  Y.  55. 

It  was  to  determine  by  and  a^inst  wliose 
▼otes—not  in  whose  presence — a  bill  is  passed 
or  defeated,  that  this  clause  of  section  y.  was  in- 
ierted  in  art.  i. 

Tbe  design  of  this  clause  cannot  be  frus- 
trated by  a  rule  which  makes  the  entry  of 
yeas  and  nays  ineffectiye  for  any  legislatiye 
purpose. 

Stofey.  Draper,  50  Mo.  853;  King  y.  Hunter, 
«5  N.  C.  605;  Peopley.  Bagmond,  87 KY.  481. 

The  Act  of  May  9,  1890,  upon  its  face,  does 
not  purport  to  impose  or  establish  rates  of  duty; 
tod  it  must  be  construed,  and  the  legislatiye 
iotent  therein  discoyered.  according  to  the 
meaoiog  of  the  language  employed. 

GihboM  y.  Ogden,  22  U.  S.  9  Wheat  188  (6: 
«);  NeweU  y. PeopU,  7  N.Y.  119;  RUiery.  Bit- 
kr,  31  Pa.  898. 

Of  all  our  statutes,  those  which  are  for  the 
enforcement  of  taxes  ought  to  be  expressed 
with  the  greatest  clearness  and  simplicity. 

Hartranft  y.  Wiegmann,  121  U.  S.  6l6  (80: 
1015);  AdamM  t.  Bancroft,  8  Sumn.  887; 
^WT  y.  ScuddM,  11  Exch.  191. 

It  is  not  the  intention  of  the  legislator  that 
institutes  tbe  law,  but  the  words  in  which 
^  has  permitted  that  intention  to  be  expressed. 

PwpUy.  Draper,  15  N.Y.  682,545,  555;  Re 
Sev>  York  Elev.  B  Co.  70  N.  Y.  851;  People  y. 
Atbertton,  55  N.Y.  65;  Sturgee  y.  CrotDninshield, 
n  U.  8.  4  Wheat.  202,  208  (4:  550). 

Common  law  rules  of  construction  *  preyail 
in  this  court. 

Charke  Biter  Bridge  y.  Warren  Bridge,  86 
U.  S.  11  Pet.  545  (9:  828);  Bice  y.  Minnesota  dk 
-y  W.B,Co.W  U.  8.  1  Black.  874,  875  (17: 
1M,  182);  MeCool  y.  Smith,  66  U.  8. 1  Black, 
<»(17:218). 

We  must  consider  what  the  acts  actually 
tty,  and  not  enter  upon  some  remote  specula- 
tttion  as  to  what  the  Legislature  intended. 

Palmer  y.  Thatcher,  L.  R.  8  Q.  B.  Diy  858; 
9w*Md  y.  MuUis,  L.  R.  8  C.  P.  Diy.  442; 
^net  f.  Smart,  1 T.  R  44;  Eoerett  y.  Wells,  2 
™n.  &  Q.  277;  Logan  y.  Courtofon.  18  Beay. 
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Arbitrary  interpretaton' is  no  interpretation 
at  all. 

Doe  y.  Qmsidine,  78  U.  8.  6  WalL  480  (18: 
876). 

The  law  Is  the  best  expositor  of  itself. 

Pennington  y.  Coxe,  6  U.  8.  2  Cranch.  52  (2: 
204);  Henderson's  Distilled  Spirits,  81  U.  8.  14 
Wall.  68  (20:  820);  Wilkinsony.  Leland,  27  U. 
8.  2  Pet.  662  (7:  554);  United  States  y.  Fisher, 
109  U.  8.  145  (27:  886);  Charles  Biver  Bridge 
y.  Warren  Bridge,  86  U.  8.  11  Pet  544  (9: 822); 
Aldndge  y.  Williams,  44  U.  8.  8  How.  24  (11: 
475);  Butler  County  y.  Leibold,  107  Pa.  407. 

We  ought  to  read  the  language  of  the  stat- 
ute most  beneficially  for  the  subject. 

Ourr  y.  Scudds,  11  Exch.  191. 

Duties  are  neyer  imposed  upon  the  citizens 
upon  doubtful  interpretations. 

Adams  y.  Bancroft,  8  Sumn.  887;  Hartranft 
y.  Wiegmann,  121  U.  8.  616  (80: 1015). 

A  tax  cannot  be  imposed  without  dear  and 
express  words  for  that  purpose. 

United  States  y.  Wigglesworth,  2  8tory,  878; 
Smith  y.  Rin^,  2  8umn.  855;  Eoerett  y.  WeOs, 
2  Mann.  &  G.  276:  Ji>/w#  y.  Smart,  1  T.  R  44; 
Beg.  y.  Dyott,  L.  R.  9  (J.  B.  Diy.  50;  Hancock 
y.  LaUatM,  L.  R  8  C.  P.  Diy.  201;  Minor  y. 
Mechanics  Bank  of  Alexandriet,  26  U.  8.  1 
Pet.  64  (7:  55);  Re  Pdtoers,  25  Vt  265;  Com.  y. 
Sehopp,  1  Wooidw.  129;  Hodden  y.  Barney,  72 
U.  8.  5  Wall.  111.  112(18:519);  Smith  y.  StaU, 
66  Md.  217;  Municipal  Bldg.  Soc  y.  KerU,  L. 
R  9  App.  Cas.  278;  Reof  y.  Barham,  8  Bam.  & 
C.  104 

Courts  cannot  imagine  an  intent,  and  bind 
the  letter  of  the  Act  to  it. 

Alexander  y.  Worthington,  5  Md.  472;  Mao- 
weU  y.  StaU.  40  Md.  298;  Smith  y.  State,  66 
Md.  217;  HyaU  y.  Taylor,  42  N.  Y.  261,  262; 
Frye  v.  Chicago,  B.  i  Q.  R  Co.  78  HI.  408; 
Woodbury  y.  Berry,  18  Ohio  8t.  462;  Leoni 
Tu>v.  y.  Taylor,  20  Mich.  154. 

The  court  will  take  judicial  coffnizanoe  of 
the  constitutionally  kept  and  published  Jour- 
nals of  the  House  and  Senate. 

Blake  y.  National  City  Bank,  90  U.  8. 28 
Wall.  817  (28:  119):  United  States  y.  Union 
Pac.  B.  Co.  91  U.  8.  79  (88:  228);  The  Sara- 
toga, 9  Fed.  Rep.  822;  Walter  A.  Wood  Mots. 
Mach.  Co.y.  Caldu>ell,  54  Ind.  281;  Edgery. 
Randolph  County  Comrs.  70  Ind.  888. 

It  is  enough  for  the  court  to  enforce  such 
laws  as  are  made  without  usurping  the  proper 
functions  of  the  Legislature. 

Barker  y.  E$ty,  19  Vt  140, 141;  Bteere  y. 
BrowneU.  12  West.  Rep.  %1,  120  111.  81;  Max- 
weU  y.  StaU,  89  Ala.  161;  amaU  y.  SmaU,  129 
Pa.  874.  # 

This  court  lone  ago  declared  that  a  worsted 
article  in  the  Tmn  Act  was  one  of  which 
wool  was  no  component. 

EUioU  y.  Swartwout,  86  U.  8. 10  Pet  168  (9: 
879);  Seeberger  y.  Cahn,  187  U.  8.  96  (84: 599); 
Saimeidery.  Barney,  18  Blatchf.  42. 

Primarily  the  commercial,  and  secondarily 
the  common,  designation  is  to  determine  the 
application  of  tariff  laws. 

Bohertson  y.  Salomon,  180  XT.  8. 416  (82: 996). 

Repeals  by  implication  are  not  f  ayored. 

Chew  Heong  y.  United  Staten,  112  U.  8.  649 
(28:  778);  Small  y.  Small,  129  Pa.  874 

To  construe  this  bill  as  increasing  dutlea 
upon  worsteds  works  flagrant  injustice. 
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A  constnicHon  of  this  character  will  not  be 
forced  upon  the  language  employed. 

Marriott  ▼.  Brune,  50  U.  8.  9  How.  685  (18: 
888);  MerrOlT.  Sherbwrne.  1  N.  H.  212;  Penn- 
4iflvania  B.  Ch.  t.  PitUburgh.  104  Pa.  547; 
Cam.  T.  Bank  qf  FmnMylvania,  8  Watte  A 
8. 178;  Ableif  ▼.  Dale,  11  0.  B.  878;  Woodward 
T.  Watti,  8  EL  A  Bl.  452;  I^ye  t.  Chicago, 
B.dQ.B.  Co.  78DL  899. 

If  toe  lan^niage  used  is  incapable  of  a  mean- 
ing, the  court  cannot  supply  one. 

Orc&n  T.  Wood,  7  Q.  B.  178;  McConviOe  ▼. 
Jeney  (Hig,  89  N.  J.  L.  88;  WardY.  Ward,  87 
Tex.  889;  Stratton  t.  Pettit,  16  0.  a  482. 

The  law  must  remain  as  it  was,  unless  that 
which  professes  to  change  it  be  itself  intelli- 
gible. 

Drakew.  Drake,16N.  O.n0;8tateT.  Part- 
law,  91  N.  0.  552,  558. 

It  is  not  permissible  for  the  court  to  insert 
words  in  a  statute  not  used  by  the  Lerislature. 

Steere  ▼.  BroumOl,  118  lU.  415;  BoereU  t. 
WdU,  4  Sc  N.  R  581;  Kingy.  Stoke  Damertl, 
7  Bam.  &  0.  570;  Bradbury  ▼.  Wagenkortt,  54 
Pa.  182;  Oreen  ▼.  Wood,  7  Q.  B.  185;  MaxufeU 
T.  State,  89  Ala.  161;  CoeY.  Lawranee,  1  El.  & 
Bl.  518;  8m$U  t.  State,  66  Md.  217. 

Courte  have  no  power  to  correct  mistakes 
or  omissioDS  of  the  Legislature. 

Bex  T.  Mabe.  8  Ad.  &  El.  584;  Nixon  t. 
PhilUpe,  7  £xch.l92, 198:  Woodbury  t.  Berry, 
18  Ohio  St  462;  Boiiey  t.  MatUngly,  14  & 
lion.  89. 

Mr.  Juitiee  Brewer  delivered  the  opinion 
of  the  court : 

Two  questions  only  are  presented :  flnt, 
was  the  Act  of  May  9,  1890,  legally  passed 
and,  second,  what  is  its  meaning.  The  first 
is  the  important  question.  Tlie  enrolled 
bill  is  found  in  the  proper  office,  Uiat  of  the 
Secretary  of  State,  authenticated  and  ap- 
proved in  the  customary  and  legal  form. 
There  is  nothing  on  the  race  of  it  to  suggest 
any  invalidity.  Is  there  anything  in  the 
facts  disci osea  by  the  Journal  of  the  House, 
as  found  by  the  general  appraisers,  whidi 
vitiates  it?  We  are  not  unmindful  of  the 
general  observations  found  in  Gardner  v. 
Bam^,  78  U.  S.  6  Wall.  499,  511  [18: 
890,  ^8,]  "that  whenever  a  question  arises 
in  a  court  of  law  of  the  existence  of  a  stat- 
ute, or  of  the  time  when  a  statute  took 
effect,  or  of  the  precise  terms  of  a  statute, 
the  Judges  who  are  called  upon  to  decide  it 
have  a  right  to  resort  to  any  source  of  in- 
formation which  in  its  nature  is  capable  of 
conveying  to  the  Judicial  mind  a  clear  and 
satisfactory  answer  to  such  question ;  always 
seeking  first  for  that  which  in  its  nature  is 
most  appropriate,  unless  the  positive  law  has 
enacted  a  aifferent  rule."  And  we  have  at 
the  present  term,  in  the  case  of  JPUld  v. 
Clark  (ante,  294,)  had  occasion  to  con- 
sider the  subject  of  an  appeal  to  the  Jour- 
nal in  a  disputed  matter  of  this  nature.  It 
is  unnecessary  to  add  anything  here  to  that 
ffeneral  discussion.  The  Constitution  (art- 
icle 1,  $  5)  provides  that  ''each  house  shall 
keep  a  Journal  of  its  proceedings ;"  and  that 
"  the  yeas  and  nays  of  the  memben  of  either 
house  on  any  question  shall  at  the  desire  of 
one  fifth  of  those  present,  be  entered  on  the 
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journal.*    Assuming  that  by  reaeon  d  this 
latter  clause  reference  may  be  bed  to  the 
Journal,  to  see  whether  the  yeaa  and  nejs  wen 
ordered,  and  if  so  what  was  the  vote  dfaloaed 
thereby ;  and  assuming,  thou^  wicboot  de- 
ciding, that  the  facte  which  the  CoMUltB- 
tion  requires  to  be  placed  on  the   Jounal 
may  be  appealed  to  on  the  questioo  whether 
a  law  has  been  legally  enacted,  yet  If  refer- 
ence may  be  had  to  such  journal,  it  moat 
be  assumed  to  speak  the  trutii.    It  cenBot  bt 
that  we  can  refer  to  the  journal  for  the 
pose  of  impeaching  a  statute  properlj  ec 
ticated  and  approved,  imd  Uicai  sappli 
and  strengthen  that  impeachment  by  parol 
evidence  that  the  facte  stated  on  tbe  Kar- 
nal  are  not  true,  or  that  other  facta  enated 
which,  if  stated  on  the  Journal,  would  gite 
force  ^  the  impeachment.    If  it  be  aogseatsd 
that  the  Speaker  might  have  nsade  a  miahi^e 
as  to  some  one  or  more  of  these  aeyeiity-foar 
memben  or  that  the  clerk  may  have  falsified 
the  journal  in  entering  therein  a  reooid  of 
their  presence,  it  is  equally  possible  that  ia 
reference  to  a  roll-call  imd  the  yeaa  and  nays 
there  should  be  a  like  mistake  or  falaillcatioa. 
The  possibility  of  such  inaccuracy  or  false- 
hood only  suggesto  the  unreliabilitj  of  the 
evidence  and  the  danicer  of  appealing  to  it  te 
overthrow  that  furnished  by  the  bill  eondlefi 
and  authenticated  by  the  signaturea  of  the 
presiding!:  offlcen  of  the  two  nouaes  and  the 
President  of  the  United  Statea.    Tbe  fads, 
then,  as  appearing  frcm  this  Journal,  ar» 
that  at  the  time  of  the  roll-call  there  wen 
present  212  memben  of  the  House,  nsoie  tea 
a  quorum ;  and  that  188  voted  in  favor  of 
the  bill,   which  waa  a  maioritj  of  thost 
present.    The  Constitution,  in  the  Mine  sec- 
tion, provides,  that  "each  house  maj  deter- 
mine the  rules  of  ite  proceedings.*    It  i^ 
peara  that  in  punuance  of  this  authority  tea 
House  had,  prior  to  that  day,  passed  ttii  ss 
one  of  ite  rules : 

"Rule  XV. 

*'8.  On  the  demand  of  any  member,  erst 
the  suggestion  of  the  Speaker,  the  names  of 
memben  sufllcient  to  make  a  quorum  is 
the  hall  of  the  House  who  do  not  vote  shall 
be  noted  by  the  clerk  and  recorded  in  the 
journal,  and  reported  to  the  Speaker  wite 
the  names  of  the  memben  votiBc,  and  be 
counted  and  announced  in  detenniaing  the 
presence  of  a  quorum  to  do  buaiies.* 
(House  Journal,  280,  Feb.  14,  1890.) 

The  action  taken  was  in  direct  oompHsaoe 
with  this  rule.  The  question,  therefore, 
is  as  to  the  validity  of  this  rule,  and  not 
what  methods  the  Speaker  may  of  his  own 
motion  resort  to  for  determining  the  preseoce 
of  a  quorum,  nor  wliat  matten  the  Speaker 
or  clerk  may  of  their  own  volition  place 
upon  the  Journal.  Neither  do  the  advanu^ 
or  disadvantages,  the  wisdom  or  follv»  of 
such  a  rule  present  any  matten  for  Jodicial 
consideration.  With  the  courte  the  queetioe 
is  only  one  of  power.  The  CoostitotloQ 
empowera  each  house  to  determine  ite  nilee 
of  proceedings.  It  may  not  by  ite  nilei 
iffDore  constitutional  restrainte  or  violate 
fundamental  rights,  and  there  should  be  a 
reasonable   relation    between   the   mode  er 
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neUiod  of  proceeding  established  by  the 
rale  and  the  result  which  is  sought  to  be 
sttained.  But  within  these  limitations  all 
matters  of  method  arc  open  to  the  determina- 
tion of  the  House,  and  it  is  no  impeachment 
of  the  mle  to  say  that  some  other  way 
would  be  better,  more  accurate,  or  even 
BM>re  Just.  It  is  no  objection  to  the  validity 
of  a  rule  that  a  different  one  has  been  pre- 
scribed and  In  force  for  a  length  of  time. 
The  power  to  make  rules  is  not  one  which 
oooe  exercised  is  exhausted.  It  is  a  contin- 
uous power,  always  subject  to  be  exercised 
by  the  House,  and  within  the  limitations 
suggested,  absolute  and  beyond  the  challenge 
of  any  other  body  or  tribunal. 

The  Constitution  provides  that  **  a  majority 
of  each  [house]  shall  constitute  a  quorum  to 
do  business. "  In  other  words,  when  a  major- 
ity are  present  the  House  is  in  a  position  to  do 
bosiness.  Its  capacity  to  transact  business 
is  then  established,  created  by  the  mere 
presence  of  a  majority,  and  does  not  depend 
upon  the  disposition  or  assent  or  action  of 
any  single  member  or  fraction  of  the  majority 
prnient.  All  that  the  Constitution  requires 
IS  the  presence  of  a  majorty,  and  when  that 
majority  are  present  the  power  of  the  House 
irises. 

But  lic7  'hall  the  presence  of  a  majority 
be  determined?  The  Constitution  has  pre- 
scribed no  mc^^od  of  making  this  determi- 
nation, and  it  is  therefore  within  the  compe- 
tency of  the  House  to  prescribe  any  method 
which  shall  be  reasonably  certain  to 'ascertain 
the  fact.  It  may  prescribe  answer  to  roll- 
call  as  the  only  method  of  determination ;  or 
reouire  the  passage  of  members  between 
tellers,  and  l£eir  count  as  the  sole  test ;  or 
the  count  of  the  Speaker  or  the  clerk,  and  an 
sDDoancement  from  the  desk  of  the  names  of 
tliose  who  are  present.  Any  one  of  these 
methods,  it  must  be  conceded,  is  reasonably 
certain  of  ascertaining  the  fact,  and  as  there 
is  no  constitutional  method  prescribed,  and 
Qo  constitutional  inhibition  of  any  of  those, 
iind  DO  violation  of  fundamental  rights  in  any, 
it  follows  Uiat  the  House  may  a^opt  either 
or  all,  or  it  may  provide  for  a  combination 
of  any  two  of  ULe  methods.  That  was  done 
by  the  rule  in  question;  and  all  that  that 
rule  attempts  to  do  is  to  prescribe  a  method 
for  ascertaining  the  presence  of  a  majority, 
and  thus  establishing  the  fact  that  the  House 
is  in  a  condition  to  transact  business. 

As  appears  from  the  journal,  at  the  time 
this  bill  passed  the  House  there  was  present 
s  majority,  a  quorum,  and  the  House  was 
authorized  to  transact  any  and  all  business. 
It  was  in  a  condition  to  act  on  the  bill  if 
it  desired.  The  other  branch  of  the  question 
is.  whether,  a  quorum  being  present,  the 
hill  received  a  sufficient  number  of  votes ; 
and  here  the  general  rule  of  all  parliamentary 
bodies  is  that,  when  a  quorum  is  present, 
tbe  act  of  a  majorty  of  the  quorum  is  the  act 
of  the  body.  This  has  been  the  rule  for  all 
time,  except  so  far  as  in  any  given  case  the 
^cnns  of  tne  organic  act  under  which  the 
hpd^  ia  assembled  have  prescribed  specific 
limitations.  As,  for  instance,  in  those  states 
where  the  Constitution  provides  that  a  ma- 
jority of  all  the  members  elected  to  either 
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house  shall  be  necessary  for  the  passage  of 
any  bill.  No  such  limitation  is  found  in  the 
federal  Constitution,  and  therefore  the  gen- 
eral law  of  such  bodies  obtains. 

It  is  true  that  most  of  the  decisions  touching 
this  question  have  been  in  respect  to  the 
actions  of  trustees  and  directors  of  a  private  [7] 
corporation,  or  of  the  minor  legislative  bodies 
which  represent  and  act  for  cities  and  other 
municipal  corporations ;  but  the  principle  is 
the  same.  The  two  houses  of  Congress  are 
legislative  bodies  representing  larger  con- 
stituencies. Power  is  not  vested  in  any  one 
individual,  but  in  the  aggregate  of  the  mem- 
bers who  compose  the  bcxly,  and  its  action  is 
not  the  action  of  any  separate  member  or 
number  of  members,  but  the  action  of  the 
body  as  a  whole ;  and  the  question  which  has 
over  and  over  again  been  raised  is.  What  is 
necessary  to  constitute  the  official  action  of 
this  legislative  and  representative  body?  In 
Rex  V.  Monday,  2  Cow  p.  580,  588,  Lord  Mans- 
field said :  **!  will  take  it  for  granted  that 
a  majority  of  the  mayor  and  aldermen  for 
the  time  being  was  sufficient  to  constitute 
the  corporate  assembly ;  and  the  fact  found 
by  the  special  verdict  is  that  the  majority 
of  those  in  being  did  meet.  When  the  as- 
sembly are  duly  met  1  take  it  to  be  clear  law 
that  the  corporate  act  may  be  done  by  the 
majority  of  those  who  have  once  regularly 
constituted  the  meeting."'  In  5  Dane,  Abr. 
150,  the  rule  is  thus  stated  :  **  When  a  cor- 
poration is  composed  of  a  definite  number, 
and  an  integral  part  of  it  is  required  to  voce 
in  an  election,  a  majority  of  such  integral 
definite  part  must  attend,  aliter  there  is  no 
elective  assembly,  but  a  majority  of  those 
preaent  when  legally  met  will  bind  the  rest." 
In  1  Dillon,  Mun.  Corp.  (4th  ed.)  §  283,  the 
rule  is  thus  stated  :  **  And,  as  a  general  rule, 
it  may  be  stated  that  not  only  where  the 
corporate  power  resides  in  a  select  body,  as  a 
city  council,  but  where  it  has  been  delegated 
to  a  committee  or  to  agents,  then,  in  the 
absence  of  special  provisions  otherwise,  a 
minority  of  the  select  body,  or  of  the  com- 
mittee or  agents,  are  powerless  to  bind  tbe 
majority  or  do  any  valid  act.  If  all  the 
members  of  the  select  body  or  committee,  or 
if  all  the  agents  are  assembled,  or  if  all  have 
been  duly  notified,  and  the  minority  refuse 
or  neglect  to  meet  with  the  others,  a  majority 
of  those  present  may  act,  provided  those 
present  constitute  a  majority  of  the  whole 
number.  In  other  words,  in  such  case,  a  [8^ 
major  part  of  the  whole  is  necessary  to  con- 
stitute a  quorum,  and  a  majority  of  the 
quorum  may  act.  If  the  major  part  wi  thdra w 
so  as  to  leave  no  quorum,  the  power  of  the 
minority  to  act  is.  in  general,  considered  to 
cease."  This  declaration  has  been  quoted 
approvingly  by  this  court  in  the  case  of 
Broton  v.  District  of  (Mumbia,  127  U.  8.  579, 
586  [82 :  262,  264] .  In  2  Kent,  Com.  293, 
the  author  draws  a  distinction  between  what 
is  necessarily  a  meeting  of  representative  aud 
a  constituent  bodv  in  these  words :  **  There 
is  a  distinction  taken  between  a  corporate  act 
to  be  done  by  a  select  and  definite  body,  as 
by  a  board  of  directors,  and  one  to  be  per- 
formed by  the  constituent  members.  In  the 
latter  case,  a  majority  of  those  who  appear 
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mfty  act ;  but  in  the  former,  a  majority  of  the 
definite  body  must  be  present,  and  then  a 
majority  of  the  quorum  may  decide."  See 
also  Ea  parte  WtUcoeki,  7  Cow.  402 ;  Ocm, 
▼.  Oreen,  4  Whart  581 ;  8kUe  t.  Oreen,  87 
Ohio  St.  2d7 ;  LaunU  ▼.  FiopU,  118  Til.  187 ; 
BushviUe  Oa$  Oo.  ▼.  Biaihi^,  121  Ind.  206, 
6  L.  R  A.  815;  QoAing  ▼.  Vdey,  7  0.  B. 
406,  4  H.  L.  Gas.  679. 

In  8UiU  y.  DdiesteUne,  1  McCkcd,  L.  52,  it  is 
said:  **For  accordiDg  to  the  principle  of 
all  the  cases  referred  to, a  quorum  possesses 
all  the  powers  of  the  whole  Dody ;  a  majority 
of  which  quorum  must,  of  course,  izrovem. 
.  .  .  The  constitutions  of  this  State  and 
the  United  States  declare  that  a  majority 
shall  be«a  quorum  to  do  business ;  but  a  ma- 
jority of  that  quorum  are  sufficient  to  decide 
the  most  important  question. "         » 

In  WeUi  y.  Bahwav  White  Bubder  Co.,  19 
N.  J.  £q.  402,  we  find  this  language:  "A 
majority  of  the  directors  of  a  corporation,  in 
the  absence  of  any  regulation  in  the  charter, 
is  a  quorum,  and  a  majority  of  such  quorum 
when  convened  can  do  any  act  within  the 
power  of  the  directors." 

And  \ii  Atty-Geih.  y.  Shepard,  62  N.  H.  883, 
884,  the  question  was  whether  an  amendment 
to  a  city  charter  had  been  properly  adopted 
by  the  board  of  aldermen.  All  the  members 
of  the  board  were  present  but  one.  The  or- 
dinance was  duly  read  and  put  to  a  yote,  and 
declared  by  the  chair  to  be  passed.  The  yeas 
and  nays  'were  then  called,  three  yoted  in 
the  afflrmatiye,  three  refused  to  yote,  and  the 
L^J  chair  declared  the  ordinance  passed.  The 
court  held.  Chief  Juetiee  Doe  delivering  the 
opinion,  that  the  amendment  to  the  charter 
was  lefin^Uy  adopted  by  the  board  of  alder- 
men. He  said :  **The  exercise  of  law-mak- 
ing power  is  not  stopped  by  the  mere  silence 
and  inaction  of  some  of  the  law-makers  who 
are  present.  An  arbitrary,  technical  and  ex- 
clusive method  of  ascertaining  whether  a 
quorum  Is  present,  operating  to  prevent  the 
performance  of  official  duty  and  obstruct  the 
business  of  government  is  no  part  of  our 
common  law.  The  statute  requiring  the 
presence  of  four  aldermen  does  not  mean  that 
in  the  presence  of  four  a  majority  of  the 
votes  cast  may  not  be  enough.  The  journal 
properly  shows  how  many  members  were 
there  when  the  vote  was  taken  by  yeas  and 
nays ;  there  was  no  difficulty  in  ascertaining 
and  recording  the  fact ;  and  the  requirement 
of  a  quorum  at  that  time  was  not  intended  to 
furnish  a  means  of  suspending  the  legislative 
power  and  duty  of  a  quorum.  No  illegality 
appears  in  the  adoption  of  the  amendment." 

Summing  up  this  matter,  this  law  is  found 
in  the  Secretary  of  Staters  office,  properly 
authenticated.  If  we  appeal  to  the  journal 
of  the  House,  we  find  that  a  majority  of  its 
members  were  present  when  the  bill  passed, 
a  majority  creating  by  the  Constitution  a 
quorum,  with  authority  to  act  upon  any 
measure ;  that  the  presence  of  that  quorum 
was  determined  in  accordance  with  a  valid 
rule  theretofore  adopted  by  the  House ;  and 
that  of  that  quorum  a  majority  voted  in  favor 
of  the  bill  It  therefore  legally  passed  the 
House,  and  the  law  as  found  in  the  office  of 
the  Secretary  of  State  is  beyond  challenge. 
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With  reference  to  the  other  question :    Tbs 
opinion  of  the  Circuit  Court  seemad  to  be, 
that  the  Act  cast  upon  the  Secretey  of  the 
Treasury  a  special  duty  of  daasificatioo  im 
all  cases  of  the  importation  of  worsted  cloths, 
and  that  unless  he  so  acted  in  any  psrticaiar 
case  the  duty  remained  as  it  was  prior  to  the 
passage  of  the  Act.    We  quote  its  Isngaage : 
^This  Act,  however,  proceeds  upon  an  en- 
tirely novel  theory.    It  provides  exprenly 
for  a  rJassification  in  direct  non-oonformitv 
to  the  facts.     It  authorizes  an  officer  of  the 
government  who  may  find  an  import  to  be  ia 
fact  an  article  whidi  under  the  taritr  laws 
pays  one  rate  of  duty  to  call  it  something 
else,  which  it  is  not,  in  order  to  enable  xht 
revenue  officers  to  levy  upon  it  a  rate  6L  doty 
which  that  other  article,  which  it  is  do*^ 
pays.     .     .     .    I  do  not  mean  by  that  to  sug- 
gest for  one  moment  that  under  the  phrmseol* 
oey  of  this  Act  it  is  the  duty  of  the  secreury 
of  the  Treasury  to  himself  examine  the  pack- 
ages of  goods,  to  handle  or  see  their  contents ; 
but,  having  been  informed  and  adyised  as  tt> 
the  facts  in  the  same  way  in  which  he  is  in- 
formed and  advised  upon  any   facts  npn» 
which  he  is  required  to  pass,  by  the  exami- 
nation and  report  of  such  trustworthy  subor- 
dinates as  he  may  select,  the  final  cJasaiika- 
tion  of  the  particular  articles  is  one  to  bs 
made  by  him. "  ^ 

We  do  not  so  construe  the  Act    We  under- 
stand it  rather  as  a  declaration  by  Congresft 
as  to  the  construction  to  be  placed  npoo  that 
portion  of  the  Act  of  1883  which  refen  t» 
imported  woolen  cloths.    It  was  an  Act  sof - 
gested  by  the  contest  then  pending  in  tbs 
courts,  and  which  was  finaUy  decided  ad- 
versely to  the  government  in  the  esse  of  .S^r- 
berger'  v.  Cahn,  187  U.  S.  95  [84 :   5Wj.  in 
which  it  was  held  by  this  court  thst  **cIo(b» 
popularly  known  as  'diagonals,  *  and  knows 
in  trade  as  'worsteds,  *  and  composed  maialr 
of  worsted,  but,  with  a  small  proportioo  of 
shoddy  and  of  ootten,  are  subject  to  dntj  as 
a   manufacture  of  worsted  and   not  as  & 
manufacture  of  wool,  under  the  Act  of  Maic^ 
8,    1888,  chap.  121.**    The  form  of  expres- 
sion used  in  the  Act  may  be  novel,  bat  tbe 
intent  of  Congress  is  quite  clear.     Reoopii- 
ing  the  fact  that  the  Secretary  of  the  Treanrr 
is  the  head  of  the  financial  depsrtmeot  ol 
the  government,  that  to  him,  aa  its  dM 
administrative  official,  is  given  the  super- 
vision of  the  tariff  and  all  the  oolIectloM 
thereunder,  it  directs  him  to  classify  tH 
worsted  cloths  as  woolen  cloths,  and  it  ^v(^ 
to  him  no  discretion.     He  may  not  duiifj 
some  worsteds  as  woolens  and  othen  ss  not 
There  is  given  no  choice  or  selection,  but 
tt  is  the  Imperative  direction  of  Coo|rn^ 
to  him,  as  the  chief  administrative  officer  :n 
the  collection  of  duties,  to  place  all  woRtni 
cloths,  by  whatever  name  properly  knovi 
to  the  trade,  within  the  category  of  woolfs 
cloths,  and,  of  course,  if  pla^  withio  UuJ 
category,  or,  using  the  familiar  langusjrr  ol 
the  tariff,   if  ''classified  as  woolen  dotbs.* 
subject  to  the  duty  imposed  on  such  ckxhi 
If  action  were  necessary  by  the  Secretary  «! 
the  Treasury  to  put  this  Act  into  forcp. 
which  we  think  it  was  not,  such  actSoo  ^^ 
taken  bj  the  circular  letter  of  May  13,  IS^ 
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fron  the  TreasuiY  Department  to  all  cus- 
toms officert.  publishing  the  Act  for  the 
information  and  guidance  of  the  public. 

Our  conclus  on,  therefore,  is  that  the  Act 
was  legally  passed;  and  that  b^  its  own 
terms,  and  irrespective  of  any  action  by  the 
Secretary  of  the  Treasury,  the  duties  on 
wonrted  cloths  were  to  be  such  as  were  placed 
by  the  Act  of  1888  on  woolen  cloths. 

Thi  judgment  <^  the  Circuit  Court  mil  be  re- 
verted and  the  eaee  remanded  for  further  pro- 
eeedin(f$,  in  accordance  with  thie  opinion. 


AH80NIA  BRASS  &  COPPER  COM- 
PANY, Appt., 

9, 

ILEOTRICAL  SUPPLY  OOMPAlTr. 
(See  B.  C  Beporter^s  ed,  11-19J 

SMiif  under  patent  law^-applieation  ef  new 
proeeet  to  old  purpose — inventive  ekill^-what 
it  inten^an — invalid  patent. 

L  A  more  thorouffb  doioff  of  that  which  had  al- 
ready been  done  by  another.  Involves  no  novelty 
within  the  meaning  of  the  patent  law. 

L  The  appUoatton  of  an  old  prooeaa  to  a  new  and 
aoalogoQS  purpose,  does  not  involve  invention 
erea  if  the  new  result  had  not  before  been  con- 
templated. 

L  If  an  old  device  or  prooeaa  be  put  to  a  new  use 
which  is  not  analogous  to  the  old  one,  and  the 
adaptation  of  such  prooeaa  to  the  new  uae  is  of 
meh  a  character  as  to  require  the  ezerciae  of  in- 
feottve  akiU  to  produce  it,  such  new  uae  ia  patent- 
able. 

i  A  men  oanyinff  forward,  or  new  or  more  ex- 
tended application  of  the  original  thought,  a 
chasge  only  in  form*  proportions,  or  degree,  the 
tobacitntion  of  equivalents,  doing  aubstantially 
the  aame  thing  in  the  aame  way  by  aubstantially 
the  aame  meana  with  better  reaults,  is  not  such 
hivBotion  as  will  sustain  a  patent. 

1  Latten  patent  No.  278B80,  Issued  February  20. 
IM^to  Alfred  A.  Oowles,  for  an  insulated  eleo- 
tde  conductor  are  invalid  for  want  of  novelty. 

[Na  1«6.] 

Argued  Jan.  19, 189t.  Decided  March  U,  1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
CoQoecticut,  dismissing  a  suit  in  equity  for  the 
infriogement  of  letters  patent  No.  272660  is- 
■oed  February  20,  1888,  to  Alfred  A.  Cowles 
for  in  insulated  electric  conductor.  Afflrmed, 
See  same  case  below,  82  Fed.  Rep.  81;  85 
Fed.  Rep.  68. 

Statement  by  Mr,  Juetiee  Brown: 

This  was  a  bill  in  equity  for  the  infringe- 

inent  of  letters  patent  number  272660,  issued 

Febroaiy  20,  1888,  to  Alfred  A.  Cowles  for  an 

'losalated  electric  conductor." 
In  hia  specification,  the  patentee  stated  that 

'^before  my  invention  copper  wires  had  been  | 


covered  with  one  or  two  braidings  of  oord» 
and  parafSne,  tar,  asphalt,  and  various  sub- 
stances had  been  employed  for  rendering  the 
covering  waterproof  and  furnishing  a  proper 
insulation.  With  conductors  of  this  character 
several  accidents  occurred  in  consequence  of 
the  conductor  becoming  he&ted  and  setting  firo 
to  the  insulation.  For  this  reason  objections 
were  made  to  insuring  building  against  losa 
by  fire  where  electric-lamp  wires  were  intro- 
duced. To  render  the  conductor  fire-proof 
without  interfering  with  the  insulation  led  me 
to  invent  and  manufacture  the  insulated  elec- 
tric conductors  to  which  the  present  inventioni 
relates,  which  conductors  have  gone  exteosive- 
Iv  into  use  during  about  a  year  and  a  half  be- 
fore the  date  of  this  specification." 

His  method  of  preparing  the  wire  was  stated 
substantially  as  follows :  The  wire  was  first 
passed  through  a  braiding  machine,  and  a 
layer  of  cotton  or  other  threads  braided  about 
it ;  the  covered  wire  was  then  passed  through 
a  vessel  containing  paint,  preferablv  white- 
lead  or  white  zinc  ground  in  oil  and  mixed 
with  a  suitable  drier.  A  second  braiding  waa 
then  applied  directly  upon  the  fresh  paint ; 
the  threads  thus  braided  upon  the  paint  force 
the  paint  into  the  first  braided  covering  and  at 
the  same  time  the  paint  oozes  throujo^h  be- 
tween the  threads.  In  this  way  the  paint  was 
incorporated  throughout  the  braided  covering 
aod  filled  up  the  pores :  and  the  wire  was  thus 
perfectly  insulated,  and  there  was  no  possibil- 
ity of  infiaming  the  covering.  "With  intense 
heat  the  threads  may  char,  but  they  will  not 
bum."  ♦ 

**If  desired,"  said  he,  "a  coat  of  paint  may 
be  applied  outside  of  the  outer  layer  of  fibrous 
materia],  and  this  may  be  colored,  so  as  to  be 
used  in  distineuishine  the  wires.  It  is  always 
preferable  to  oraid  we  second  or  subsequent 
coats  upon  the  paint  when  fresh;  but  I  do  not 
limit  myself  in  this  particular,  as  the  paint 
may  be  dried,  or  partially  so,  before  the  next 
layer  of  braiding  is  applied.  Paint  mi^ht  be 
applied  to  the  wire  before  the  first  braiding." 

'*I  am  aware  that  wire  has  been  covered 
with  braided  threads ;  also  that  india-rubber, 
asphaltum.  and  similar  materials  have  been  ap- 
plied upon  the  covering,  either  hot  or  cold; 
out  one  coating  of  such  material  was  allowed 
to  set  or  harden  before  the  next  layer  of  braid- 
ed material  was  applied.  Hence  the  asphaltum 
or  similar  material  was  not  forced  into  the  in- 
terstices, and  besides  this  all  these  substances 
ignite  by  the  wire  becoming  heated,  or  fire 
will  follow  along  upon  such  covering. 

"I  have  discovered  that  ordinary  paint  com- 
posed of  lead  or  zinc  with  linseed  oil  is  practi- 
cally non-combustible,  and  it  prevents  the  cov- 
ering being  ignited  by  the  wire  becoming  hot 
if  there  is  a  resistance  to  the  electric  current; 
besides  this,  fire  will  not  burn  along  the  con- 
ductor, as  is  the  case  where  the  fibrous  cover- 
ing is  saturated  with  asphaltum,  India  rubber^ 
or  similar  material. 

**I  claim  as  my  invention — 
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'Bote,— For  what  patents  arelgranted,  irh«nde- 
ilariil  w(d,  see  note  to  Bvans  V.  Baton,  4:488. 

Am  to  patenUibUity  of  ivttwnttons,  see  notes  to 
uMM&pion  V.  Boisseher,  20:78,  and  Ck>minff  v.  Bur- 
den, 14MB.: 

-^  to  dIfttaetKm  hftioesn  Inventions  of  meehan- 


ism,  artides^  or  products  and  processes:  when  latter 
patented,  see  note  Coming  v.  Burden,  14HK8. 

As  to  ineifuding  process  and  product  in  same  pot* 
ent;  separate  patents  therefor,  lee  not«  to  Bvans  ▼• 
Eaton,  4:438. 
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wHb  pi«h»t  thoA  fof^TT<f!«e>  belwc^  rlie  fajcrs 
Aod  fill*  tbe  iotftrBCKi!^  of  tfcccovercB^  isb- 

Uprm  ft  bmfDf  opoft  pliEftfliBgi  flsd  pfiKtCi 
In  tbe  Cfrcoit  Coon  phimiftt  UEI  w  ds^ 
miMed,  (;S2  Fed,  Bep.  81^  aad  0  Fed.  Bep. 
68,)  sod  aa  appeal  takes  to  thorn  court. 


Hitebollf or  appeHaot 
R.  In^oTftolI  lor  Mjpipdike, 

Mr,  JvitUe  Btowb  ddf  fvrcd  tte  opinkm  of 

{14]       theoourt: 

Tbe  stresa  of  tbfs  case  it  upon  die  qoeatkm 
of  pateDtable  ooTeltj.  Tbe  art  of  insalatiog 
electric  wfrea  baa  beeo  knowo  almoat  aa  lone 
as  tbatof  cofuluctiDg  electricity  for  practice 
purposes  by  meana  of  wirea.  Prior  to  tbe  use 
of  electricitT  for  ligbtiog,  bowerer,  tbe  feeble 
character  of  tbe  currents  conveyed  apon  tbese 
wires  did  not  require  tbat  tbe  insulating  ma- 
terial sbouJd  be  non-combustible,  and  tbe 
skill  of  the  inventor  was  directed  toward  a 
method  of  insulation  wbicb  should  protect  the 
wire  from  moisture  and  other  external  injury. 
For  this  purpose  the  wires  were  covered  with 
braid  which  had  been  saturated  or  covered 
with  tar,  paraffine,  india-rubber, guttapercha, 
aspbalium,  and  various  substances  of  like  nat- 
ure, to  exclude  the  action  of  the  water  and 
afford  a  proper  insulation. 

Upon  the  introduction  of  electric  lighting,  it 
was  found  that  this  method  of  insulation,  while 
efficient  to  protect  tbe  wire  from  external  in- 
fluences, was  unable  to  withstand  the  intense 
heat  frequently  generated  in  the  wire  itself  by 
the  powerful  currents  of  electricity  necessary 
for  illuminating  purposes.  At  first  these  wires 
were  covered  witn  cotton  which  had  been  sat- 
urated in  paraffine  and  other  similar  substances; 
tbe  result  was  that  the  insulating  material  was 
melted  or  set  on  fire,  and  dropped  off  tbe  wire 
while  still  burning,  and  became  so  frequently 
tbe  cause  of  conflagrations  that  tbe  insurance 
companies  dedinecT to  Issue  policies  upon  build- 
ings in  which  this  method  of  insulating  wires 
was  employed.  A  new  substance  was  needed 
which  would  not  only  operate  as  a  noncon- 
ductor  of  electricity,  and  aa  a  protection  against 
■KMBloie,  but  which  should  also  be  non>com- 
biMtible. 

This  material  was  diacovered  in  ordinary 
paiBt  Mr.  Oowles  waa  not  tbe  first,  bow- 
ever,  to  discover  that  paint  was  useful  for  tbe 
pmpoae  of  ioaolating  dectric  wires.  In  aev- 
era]  fingttrti  patenu  pot  in  evidence,  paint  is 
aogg^sted  as  a  proper  covering  for  protective 
aa  well  aa  for  msalating  purposes,  m  Keu  of 
gutta-pereba,  india-rubber,  reain,  pitch,  or 
oCbcr  similar  substaocca,  bat  aa  a  Doo-combas- 
tible  iBaolator  waa  never  required  for  telegraph- 


WkHe  tbe  Boaecd  oil  ia  pairn  ■ 
OBboHible,  the  carboMe 
both  BOB-ooaabstlbie  aad 


Sn^tiab  piteati 


It  ii  dear  tbat 
caa  be  daiaMd  aa  aitticipatioBS* 
reiare  lo  the  prolectioo  of  land 
tefegiaph  cablea,  and  tbe  oseof  p 
aa  II  was  nsed  at  all,  was  simpir  »  .  -.»- 
proof  corerioff  for  a  braided  vme.  Tbefc  ii 
oothiDg  to  indicate  that  the  paint,  aa  mtd  by 
them,  was  appBrd  in  the  manner  indicated  bj 
tbe  patent,  or  tbat  it  made  tbe  ooveriag  aoo- 
combostibie,  or  waa  intended  at  aU  (or  tbat 
ptupoae. 

Tbe  moat  satisfactory  evidence  of  tbe  a»of 
a  non-combustiUe  covering  for  dectrk  wim 
is  found  in  tbe  testimony  of  Edwin  Hoteei. 
manufacturer  of  an  electric  burglar  alarm,  wbo 
states  that  when  be  first  commenced  uiaf 
electric  conductors  "the  wire  waainsukted  fay 
winding  a  thread,  larger  or  smaller  aa  tbeoBH 
might  &,  around  the  wire,  and  that  thread  w« 
covered  with  paint,"  and  that  all  his  wtm 
were  'insniatea  in  that  way  until  paraffine  wm 
substituted  for  the  paint."  Tbe  paint  was  ip> 
plied  bv  drawing  the  wire  through  a  ?e«ri 
containing  the  paint,  and  thai  tbiooghapieoe 
of  thick  rubber  or  gutta-perchft,  wfaicb  reowved 
the  surplus  paint  and  left  a  smooth  aorfaoe  ot 
tbe  thread  which  covered  the  wire.  He  begu 
to  cover  his  wires  in  this  war  ■»  eviytt 
1860.  and  says  that  he  accompUdied  hh  famh- 
tion  "sometimes  by  covering  the  wire  witb  t 
thicker  thread  and  two  coats  or  nxve  of  pvat; 
sometimes  by  a  thread  covering  and  a  cotf  of 
paint,  then  another  thread  covering  and  %coA 
of  paint  on  that."  And  upon  being  asked  to 
describe  the  condition  of  tbe  first  coatiaf  of 
paint  when  tbe  second  coating  of  fibrooB  B■l^ 
rial  and  paint  was  put  on,  be  said:  "Tbe  izA 
coat  was  partially  dried,  so  aa  to  keep  its  pbcc 
but  would  admit  of  an  im|Me«ioB  fron  tte 
next  covering  of  thread."  On  beiac  cdM 
upon  subsequently  for  an  affidavit  to  be  avd 
on  an  application  for  a  rehearing,  he  ilahid 
tbat  'is  object  was  noi  to  produce  a  noa ia 
flami^able  wire,  and  that  the  wire  oaed  by  bin 
was  not  non-combustible  or  noo-iafiamsabc. 
and  was  no  better  adapted  for  electrie  hrU 
conduction  than  the  parafibe^ooated  wire.  B< 
further  stated  that  when  .the  aecosd  hijer  of 
braid  was  laid  on  Ae  condition  of  the  ii^ 
lay  er  was  not  such  as  to  canse  the  thiaadMf  tk 
second  layer  to  force  the  paint  into  the  ia««r 
stices,  and  so  kind  the  wire  with  an  aharmii 
quantity  of  paint,  a?  m  damt  in  the  proeesi^ 
scribed  in  the  Cowlea  pateat.  The  mbtfsrre 
of  bis  testimony  in  thia  ptftinb  wM,  ihii  tbi 
coating  of  paint  npon  hia  Int  krer  wai  tl- 
lowed  tobarden  hefoev  iha  aaeon^  lay«r  wa 
apptied,  80  that  the  niiilrKian  of  the  acnad 
layer  wook)  not  canae  the  paint  nyan  the  %f^ 
laver  to  be  forced  laio  ih*  iaaeflwicaa  of  tkat 
layer  or  to  ooae  thranghiha  baitfa«  afibo 
second  layer. 

Tbom»  I^  RecdL  aanihm   n^ntni.  rt^  > 
somewhat  samrbr  f  ipi  ri— t  if  the  awthndrf 
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throng  a  tub  contaioing  paiot.  then  braiding 
H.  aDOtben  immerdog  it  in  a  second  tub  con- 
uining  paint,  and  finally  passing  it  tbrougb 
jaws  to  acrape  off  tbe  surplus  paint  and  com- 
press it.  Aa  this  method  of  insulation,  how- 
ever, does  not  resemble  so  closely  the  Cowles 
patent  as  that  employed  by  Mr.  Holmes,  it  is 
uDoecesaary  to  notice  it  further. 

Practically  the  only  difference  between  the 
Holmes  and  Cowlea  insulators  is  in  the  fact 
that  the  coat  of  paint  applied  to  the  first  braid 
in  tbe  Holmes  process  was  allowed  to  dry  be- 
fore tbe  second  coat  of  braid  was  applied,  and 
thereby  tbe  braid  was  not  so  thoroughly  per- 
meated with  tbe  JP^int  as  is  the  case  in  the 
Cowles  patent.    That  the  idea  of  applying 
tbe  second  coat  of  braiding  upon  the  inter- 
posed insulating  material,  while  such  material 
waa  wet  or  unset,  is  not  in  itself  a  novel  one  is 
evident  from  the  English  patents  to  Brown 
and  Williams,  to  Duncan  and  to  Henley,  all 
of  which  describe  a  method  for  insulating 
conductors   by  applying  a  layer  of  fibrous 
material,  a  layer  of  insulatins^  material  and  a 
eecond   layer  of   fibrous  material  upon   tbe 
former,  before  the  insulating  material  is  set  or 
hardened.     (Indeed,    it  is   doubtful    whether 
Cowles  considered  this  feature  of  bis  process 
as  of  an^  great  importance  at  the  time  be 
made  his  .ipplication,  since  he  speaks  of  it 
oDly  as  a  pr^erable  method,  and  says  that  he 
does  not  limit  himself  in  this  particular.  "  as 
the  paint  piay  be  dried,  or  partially  so,  before 
the  next  layer  of  braiding  is  applied."    But 
however  this  may  be,  tbe  method  described  by 
Cowles  differs  only  in  degree  and  not  in  kind 
from  that  described  by  Holmes.    In   other 
words,  it  is  a  more  thorough  doing  of  that 
which  Holmes  had  already  done,  and,  there- 
fore, involving  no  novelty  within  the  meaning 
of  the  patent  law.    Indeed,  we  are  not  satis- 
fied that  tbe  method  employed  by  Holmes  did 
not,  for  all  practical  purposes,  saturate  tbe 
first  layer  of  braid  as  completely  as  if  the  sec- 
ond coat  had  been  applied  whue  the  first  was 
ftin  wet    The  process  and  the  reeults  in  both 
cases  are  practically  the  same,  viz,  protection, 
insulation,  and  incombustibility.    There  were 
certain  aflldavita  introduced  which  tended  to 
•how  that  the  Holmes  insulator  was  not  in- 
combustible; but  in  view  of  the  experiments 
made  by  1^.  Earle,  the  defendant^  expert, 
by  applying  tbe  same  current  of  electricity  to 
wires  insulated  by  these  different  methods,  we 
incline  to  tbe  opinion  that  tbe  method  prac- 
tised by  Mr.  Holmes  was  nearly,  if  not  quite, 
as  efildent  in  this  particular  as  the  other.    If 
hia  testimony  be  true,  and  no  attempt  is  made 
to  show  that  it  is  not,  it  is  difllcult  to  see,  even 
if  his  insulator  were  not  incombustible,  that 
Mr.  Cowles  did  more  than  make  use  of  his 
process  in  a  somewhat  more  efficient  manner. 
In  the  case  of  Gandy  v.  Main  'Wting  Co,^ 
recently    decided,    anU^    272,    tbe    patentee 
foond  that  the  canvas  theretofore  manufac- 
tured was  unfit  for  use  as  belting  by  reason  of 
its  tendency  to  stretch,  and  to  obviate  this  be 
changed  the  constitution  of  the  canvas  itself 
by  making  the   warp   threads  heavier   and 
atronger  than  the  weft;  in  short,  be  made  a 
new  canvas  constructed  upon  new  principles, 
and  accomidishing  a  wholly  new  result.    That 
^ikse  is  not  a  precedent  for  this. 
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It  is  true  that  the  insulator  used  by  Holmes 
was  not  intended  to  be,  and  perhape  was 
not  known  to  be,  incombustible,  since  this 
feature  of  its  incombustibility  added  nothing 
to  its  value  for  protecting  a  burglar-alarm 
wire,  which  carries  a  current  of  comparatively 
low  tension;  but,  as  already  observed,  the  tes- 
timony indicates  that  the  insulator  employed 
by  him  was  in  fact  nearly,  if  not  auite,  as  bi- 
combustible  as  that  made  by  tbe  plaintiff  un- 
der tbe  Cowles  patent  If  Uiis  be  so,  and  the 
two  insulators  are  practically  the  same  in 
their  method  of  construction,  it  is  clear  that 
Ck)wle8  has  no  right  to  claim  the  feature  of  in-  i^^\ 
combustibility  as  his  invention,  since  nothing  is 
better  settled  in  this  court  than  that  the  appli- 
cation of  an  old  process  to  a  new  and  analo- 
^us  purpose  does  not  involve  invention,  even 
if  the  new  result  bad  not  before  t>een  contem- 
plated. It  was  said  by  Chief  Justice  Waite  in 
Roberts  v.  R^er,  91  U.  8.  150.  167  [23:  267, 
270J,  that  'Mt  is  no  new  invention  to  use  an 
old  machine  for  a  new  purpose.  The  inventor 
of  a  machine  is  entitled  to  all  the  uses  to 
which  it  can  be  put,  no  matter  whether  he 
had  conceived  tbe  idea  of  the  use  or  not" 

In  Pennsylioania  R,  Co,  v.  Locomotive  En- 
gine db  a,  T,  Co. ,  110  U.S.  490, 494 ( 28: 222, 228], 
tbe  adoption  of  a  truck  for  locomotives  whicn 
allowed  a  lateral  motion  was  held  not  to  be  pat- 
entable, in  view  of  the  fact  that  similar  trucks 
had  been  used  for  passenger  cars.  All  tbe 
prior  cases  are  cited,  and  many  of  them  re- 
viewed, and  the  conclusion  reached  that* 'the 
application  of  an  old  process  or  machine  to  a 
similar  or  analogous  subject,  with  no  change 
in  the  manner  of  application  and  no  result 
substantially  distinct  in  its  nature,  will  not 
sustain  a  patent,  even  if  the  new  form  of  re- 
sult had  not  before  been  contemplated."  Tbe 
principle  of  this  case  was  exprmly  approved 
and  aaopted  in  that  of  MiUer  v.  Foree,  116  U. 
3.  22  [29:  552];  and  has  been  frequently  ap- 
plied in  the  administration  of  patent  law  by 
the  circuit  courts.  Crandal  v.  Waiters,  80 
Blatchf.  97;  Re  ArkeU,  15  Bktcbf.  487;  Elake 
▼.  San  Franciseo,  113  U.  8.  679_r28:  1070]; 
Smith  V.  Elliott,  9  Blatchf.  400;  Western  Elee- 
trie  Co.  ▼.  Ansonia  Brass  d  C.  Co,  114  U.  8. 
447  [29:  210];  SpiU  r.  CeUutoid  Mfg.  Co.  22 
Blatchf.  441;  SewaU  t.  Jones,  91  U.  6. 171  [23: 
27g. 

On  the  other  hand,  if  an  old  device  or  pro- 
cess be  put  to  a  new  use  which  is  not  analo- 
gous to  tbe  old  one,  and  tbe  adaptation  of 
such  process  to  the  new  use  is  of  such  a  char- 
acter afl  to  require  the  exercise  of  inventive 
skill  to  produce  it,  such  new  use  will  not  be 
denied  the  merit  of  patentability.  That  how- 
ever, is  not  the  case  here,  since  the  Cowles 
process  had  been  substantially  used  by  Holmes 
for  the  same  purpose  of  insulating  an  electric 
wire,  and  tbe  discovery  of  its  incombustible 
feature  involved  nothing  that  was  new  in  its 
use  or  method  of  application. 

The  utmost  that  can  be  said  for  Cowles  is  [10] 
that  he  produced  a  somewhat  more  perfect  ar- 
ticle than  Holmes,  but  as  was  said  bytbis 
court  in  Smith  v.  Nichols,  88  U.  8.  21  Wall. 
112, 119  [22:  566,  567],  ''a  mere  carrying  for- 
ward,  or  new  or  more  extended  application  of 
the  original  thought,  a  change  only  in  form, 
propoitions,  or  degree,  the  subiUtution   of 
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m^  act ;  but  in  the  former,  a  majority  of  the 
definite  body  muat  be  present,  and  then  a 
majority  of  theqaonun  may  decide."  See 
also  Ba  parU  Wulcoeki,  7  Cow.  402 ;  Com, 
▼.  Green,  4  Wbart  581 ;  8kUe  ▼.  Oreen,  87 
Ohio  St.  827 ;  LaunU  ▼.  FiBopU,  118  111.  187 ; 
BuihviUe  Oas  (h.  ▼.  Biuhvitte,  121  Ind.  206. 
6  L.  R.  A.  815;  Qa$ling  ▼.  Veley,  7  C.  B. 
406,  4  H.  L.  Cas.  679. 

In  8kUe  ▼.  DelietaeUns,  1  McCord,  L.  62,  it  is 
said:  *'For  according  to  the  principle  of 
all  the  cases  referred  to, a  quonim  possesses 
all  the  powers  of  the  whole  Dody ;  a  majority 
of  which  quorum  must,  of  course,  j^ovem. 
.  .  .  The  constitutions  of  this  State  and 
the  United  States  declare  that  a  majority 
shall  be«a  quorum  to  do  business ;  but  a  ma- 
jority of  that  quorum  are  sufficient  to  decide 
the  most  important  question. "         » 

In  WHU  y,  BahvMV  White  Buhner  Co.,  19 
N.  J.  Eq.  402,  we  find  this  language:  "A 
majority  of  the  directors  of  a  corporation,  in 
the  absence  of  any  regulation  in  the  charter, 
is  a  quorum,  and  a  majority  of  such  quorum 
when  convened  can  do  any  act  within  the 
power  of  the  directors." 

And  KnAUy-Qen.  7.  Shepard,  62  N.  H.  883, 
884,  the  question  was  whether  an  amendment 
to  a  city  charter  had  been  properly  adopted 
by  the  board  of  aldermen.  All  the  members 
of  the  board  were  present  but  one.  The  or- 
dinance was  duly  read  and  put  to  a  vote,  and 
declared  by  the  chair  to  be  passed.  The  yeas 
and  nays  were  then  called,  three  voted  in 
the  affirmative,  three  refused  to  vote,  and  the 
L^J  chair  declared  the  ordinance  passed.  The 
court  held.  Chief  Juetiee  Doe  delivering  the 
opinion,  that  the  amendment  to  the  charter 
was  legally  adopted  by  the  board  of  alder- 
men. He  said :  "The  exercise  of  law-mak- 
ing power  is  not  stopped  by  the  mere  silence 
and  inaction  of  some  of  the  law-makers  who 
are  present.  An  arbitrary,  t€Kihnical  and  ex- 
clusive method  of  ascertaining  whether  a 
quorum  is  present,  operating  to  prevent  the 
performance  of  official  duty  and  obstruct  the 
business  of  government  is  no  part  of  our 
common   law.    The  statute   requiring   the 

f presence  of  four  aldermen  does  not  mean  that 
n  the  presence  of  four  a  majority  of  the 
votes  cast  may  not  be  enough.  The  journal 
properlv  shows  how  many  members  were 
there  when  the  vote  was  taken  by  yeas  and 
nays ;  there  was  no  difficulty  in  ascertaining 
and  recording  the  fact ;  and  the  requirement 
of  a  quorum  at  that  time  was  not  intended  to 
furnish  a  means  of  suspending  the  legislative 
power  and  duty  of  a  quorum.  No  illegality 
appears  in  the  adoption  of  the  amendment." 
Summing  up  this  matter,  this  law  is  found 
in  the  Secretary  of  State's  office,  properly 
authenticated.  If  we  appeal  to  the  journal 
of  the  House,  we  find  that  a  majority  of  its 
members  were  present  when  the  bill  passed, 
a  majority  creating  by  the  Constitution  a 
quorum,  with  authority  to  act  upon  any 
measure ;  that  the  presence  of  that  quorum 
was  determined  in  accordance  with  a  valid 
rule  theretofore  adopted  by  the  House ;  and 
that  of  that  quorum  a  majority  voted  in  favor 
of  the  bill  It  therefore  legally  passed  the 
House,  and  the  law  as  found  in  the  office  of 
the  Secretary  of  State  is  beyond  challenge. 

8S6 


MTlth  reference  to  the  other  question :  Th» 
opinion  of  the  Circuit  Court  seemed  to  be, 
that  the  Act  cast  upon  the  Secretary  of  the 
Treasury  a  special  duty  of  classification  ia 
all  cases  of  the  importation  of  worsted  cloths, 
and  that  unless  he  so  acted  in  any  pui;icular 
case  the  duty  remained  as  it  was  prior  to  the 
passage  of  the  Act.  We  quote  its  language  i 
^This  Act,  however,  proceeds  upon  an  en- 
tirely novel  theory.  It  provides  expressly 
for  a  r.lassiflcation  in  direct  non-conformity 
to  the  facts.  It  authorizes  an  officer  of  the 
government  who  may  find  an  import  to  be  in 
lact  an  article  which  under  the  tariff  laws 
pays  one  rate  of  duty  to  call  it  something 
else,  which  it  is  not,  in  order  to  enable  the 
revenue  officers  to  levy  upon  it  a  rate  of  duty 
which  that  other  article,  which  it  is  not, 
pays.  .  .  .  I  do  not  mean  by  that  to  sug- 
gest for  one  moment  that  under  the  phraseol- 
ogy of  this  Act  it  is  the  duty  of  the  Secretary 
of  the  Treasury  to  himself  examine  tiie  pack- 
ages of  goods,  to  handle  or  see  their  contents ; 
but,  having  been  informed  and  advised  as  to 
the  facts  in  the  same  way  in  which  he  is  in- 
formed and  advised  upon  any  facts  upon 
which  he  is  required  to  pass,  by  the  exami- 
nation and  report  of  such  trustworthy  subor- 
dinates as  he  may  select,  the  final  cfassiflca- 
tion  of  the  particular  articles  is  one  to  be 
made  by  him."  ^ 

We  do  not  so  construe  the  Act  We  under- 
stand it  rather  as  a  declaration  by  Congress 
as  to  the  construction  to  be  placea  upon  that 
portion  of  the  Act  of  1883  which  refers  to 
imported  woolen  cloths.  It  was  an  Act  sug- 
gested by  the  contest  then  pendinff  in  the 
courts,  and  which  was  finally  decided  ad- 
versely to  the  government  in  the  case  of  See- 
berger'Y.  Cahn,  137  U.  S.  95  [84:  5991,  in 
which  it  was  held  by  this  court  that  *'cIoth» 
popularly  known  as  'diagonals,'  and  known 
m  trade  as  'worsteds,  *  and  composed  mainly 
of  worsted,  but,  with  a  small  proportion  of 
shoddy  and  of  cotten,  are  subject  to  duty  as 
a  manufacture  of  worsted  and  not  as  a 
manufacture  of  wool,  under  the  Act  of  March 
8,  1888,  chap.  121."  The  form  of  expres- 
sion used  in  the  Act  may  be  novel,  but  the 
intent  of  Congress  is  quite  clear.  Recogniz- 
ing the  fact  that  the  Secretary  of  the  Treasury 
is  the  head  of  the  financial  department  of 
the  government,  that  to  him,  as  its  chief 
administrative  official,  is  given  the  super- 
vision of  the  tariff  and  all  the  collections 
thereunder,  it  directs  him  to  classify  all 
worsted  cloths  as  woolen  cloths,  and  it  gives 
to  him  no  discretion.  He  may  not  classify 
some  worsteds  as  woolens  and  others  as  not. 
There  is  given  no  choice  or  selection,  but 
it  is  the  Imperative  direction  of  Congress 
to  him,  as  the  chief  administrative  officer  in 
the  collection  of  duties,  to  place  all  worsted 
cloths,  by  whatever  name  properly  known 
to  the  trade,  within  the  category  of  woolen 
cloths,  and,  of  course,  if  pla^  within  that 
category,  or,  using  the  familiar  language  ol 
the  tariff,  if  "classified  as  woolen  cloths," 
subject  to  the  duty  imposed  on  such  cloths. 
If  action  were  necessary  by  the  Secretary  of 
the  Treasury  to  put  this  Act  into  force, 
which  we  think  it  was  not,  such  action  was 
taken  bj  the  circular  letter  of  May  18,  1800, 
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of  that  disoorery  shaft  and  of  the  apex  of  the 
ffiD  disclosed  by  it.  Unquestionably  if  not 
00  the  boundary  line  between  the  Comanche 
aod  Shannon  claims,  the  shaft  was  very  close 
to  it.  The  testimony  of  the  defendants  tended 
to  show  that  it  was  whoUy  on  the  Shannon 
daim;  that  of  the  plaintiffs,  that  it  was  partly 
OD  both  claims,  extending  some  19  inches  in 
width  into  the  Comanche  Claim,  and  that  the 
ipez  of  the  vein  was  within  the  limits  of  these 
li  indies. 

The  lury  returned  a  general  verdict  for  the 
plaintiffs,  and  also  made  certain  findings  of 
fact  tt  the  instance  of  the  respective  parties. 
It  is  doubtksa  true  that  where  special  findings 
are  irreconcilable  with  a  general  verdict,  the 
fonner  control  the  latter:  and  upon  this  rule 
plaintiffs  in  error  rely  for  a  reversal.  It  is 
also  true  that  if  the  findings  are  fairly  suscep- 
tible of  two  constructions,  one  upholding  and 
the  other  overthrowing  the  general  verdict, 
the  former  will  be  accepted  as  the  true  con- 
stniction,  because  it  will  not  be  presumed  that 
the  jury  had  different  intentions  in  the  find- 
ings aiKl  in  the  verdict.  8t,  LouU  A  8,  F,  R, 
Ok  t.  Bite.  88  Kan.  404.  So  that  if  the  mean- 
ioj?  of  these  findings  be  doubtful,  we  should 
adopt  that  which  conforms  to  and  upholds  the 
▼erdict. 

It  is  unquestioned  law  that  the  top  or  apex 
of  t  vein  must  be  within  the  boundaries  of  the 
daim  in  order  to  enable  the  locator  to  perfect 
bis  location  and  obtain  title.  Turning  to  the 
fiodiogs,  these  three  are  all  that  are  pertinent 
to  this  question— two  in  response  to  interroga- 
tories submitted  by  the  plaintiffs,  and  the 
other  to  one  submitted  by  the  defendants: 

'1st.  Did  the  locators  of  the  Comanche  lode 
daim,  prior  to  the  location  of  said  claim,  dis- 
coTer  in  the  shaft  claimed  by  them  as  discov- 
trj  ^af t  a  vein  or  crevice  of  quartz  or  ore, 
with  at  least  one  well  defined  wall  on  a  lode 
or  vein  of  rock  in  place  bearing  sold,  silver, 
or  other  valuable  mineral  deposits? 

"Answer.  Yes. 

"2nd.  If  your  answer  to  the  foregoing  in- 
terrogatory be  *yes,'  then  answer  :  Was  any 
part  of  such  vein  or  lode  discovered  by  the 
locators  of  said  Comanche  claim  at  the  point 
of  discovery,  south  of  the  south  boundary  line 
of  the  Shannon  lode  claim  as  patentea  and 
wiihin  the  limits  of  the  Comanche  lode  claim 
aslocatedt 

"Answer    yas 

"lat  If  the  jury  find  that  the  locators  of 
the  Comanche  lode  claim  discovered  a  vein  in 
the  hole  or  shaft  claimed  as  the  Comanche 
discovery,  then  the  jury  will  answer:  Was 
the  top  or  apex  of  such  vein  within  the  limits 
of  the  Shannon  claim  as  patented? 

"Answer.  No." 

We  fail  to  see  any  conflict  between  these 
fiodinffs  aod  the  general  verdict  They  show 
that  within  the  discovery  shaft  a  vein  was  dis- 
dosed,  and  that  the  top  or  apex  of  such  vein 
was  not  within  the  limits  of  the  Shannon 
daiuL  It  follows,  of  course,  that  it  must  have 
been  within  the  Comanche  claim,  and  that  was 
BofficieDt  to  sustain  the  location.  It  is  said 
that  the  second  finding,  which  is  to  the  effect 
that  a  part  of  such  vein  or  lode  was  south  of 
the  boundary  line  and  within  the  limits  of  the 
Comanche  daim,  carries  with  it  the  implica- 
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I  tion  that  part  was  north  of  that  boundary  and 
within  the  Shannon  claim;  that  as  the  testi- 
mony shows  that  the  general  direction  of  the 
dip  was  southward,  and  only  a  part  of  the 
vein  or  lode  was  within  the  Ciomanche  daim, 
the  apex  of  this  vein  was  necessarily  within 
the  Shannon  claim.  But  it  is  distincfly  found 
that  the  top  or  apex  was  not  within  the  limits 
of  the  Shannon  claim;  and  because  the  jury 
responded  *'yes"  to  a  question  as  to  whether  a 
part  of  this  vein  was  within  the  Comanche 
claim,  it  does  not  follow  that  they  would  have 
responded  "no"  if  the  question  had  been 
whether  all  of  the  vein  was  within  the  Co- 
manche territory.  Doubtless  the  form  of  this 
question  was  adopted  by  counsel  for  plainti£b 
in  view  of  the  conflict  as  to  the  boundary  line; 
but  it  is  not  fair  to  infer  from  the  mere  form 
that  the  jury  meant  to  find,  or  would  have 
found,  if  the  distinct  inquiry  had  been  pre- 
sented to  them,  that  any  portion  of  the  vein 
was  within  the  Shannon  territory.  It  would 
be  a  strained  inference  from  the  facts  as  found, 
that  any  portion  of  the  vdn,  from  its  apex 
downward  so  far  at  least  as  disclosed  in  the 
discovery  shaft,  was  north  of  the  boundary 
line,  and  within  the  limits  of  the  Shannon 
claim.  There  is,  therefore,  no  conflict  be- 
tween the  findings  and  the  verdict,  and  there 
was  ample  testimony  to  sustain  both. 

Counsel  for  plaintiffs  in  error  insists  that 
under  the  instructions  the  jury  might  have 
found  for  the  plaintiffs,  if  any  portion  of  the 
apex  was  within  the  Comanche  territory,  and 
in  support  thereof  refers  to  this  instruction: 

*'8.  (Given.)  The  apex  of  a  vein  or  lode  is 
the  highest  point  thereof,  and  may  be  at  the 
surface  of  the  i?round  or  at  any  point  below 
the  surface.  When  the  vdn  or  loae  does  not 
crop  out,  but  is  what  is  called  a  blind  vein  or 
lode,  the  apex  thereof  would  necessarily  be 
below  the  surface  of  the  ground;  and  in  this 
case  you  are  instructed  that  if  the  locators  of 
the  Comanche  lode  vein,  at  the  time  of  the 
location  thereof,  found,  or  if,  from  the  work 
done  by  others  prior  thereto,  they  could  see, 
at  any  point  within  the  limits  of  said  location, 
a  lode  or  vein  the  top  or  apex  of  which  was 
within  the  said  lines  of  their  location,  then,  in 
such  case,  they  made  a  discovery  of  a  lode  or 
vein  such  as  the  law  requires  to  be  made  to 
entitle  them  to  locate  tne  ground,  and  it  is 
whoUy  immaterial  as  to  the  amount  or  quan- 
tity of  such  vein  or  lode  which  may  have  been 
found  within  the  limits  of  their  said  location; 
any  amount  of  it  would  suffice,  however  small, 
either  as  to  the  amount  of  the  vein  or  its  apex 
within  the  limits  of  the  said  location." 

While  the  giving  of  this  instruction  was  at 
the  trial  excepted  to,  error  has  not  been  here 
assigned  thereon,  and  with  one  construction, 
at  least,  of  its  language  it  is  undoubtedly  cor- 
rect. The  apex  of  a  vein  is  not  necessarily  a 
point,  but  ofteu  a  line  of  great  length.  Any 
portion  of  the  apex  on  the  course  or  strike  of 
the  vein  fouod  within  the  limits  of  a  claim  is 
sufficient  discovery  to  entitle  the  locator  to  ob- 
tain title;  for  while  the  owner  of  a  vein  may 
follow  it  in  its  descent  into  another's  territory 
beyond  his  own  side  lines  he  cannot  beyond 
bis  end  lines,  and  the  vein  be3'ond  those  end 
lines  is  subject  to  further  discovery  nud  appro- 
priation.    That  8uc)»  was  the   uudcrstsncllng 
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by  the  Joiy  of  the  instnictioD  and  such  the 
fact  in  this  case  is  evident  from  the  findings. 
Indeed,  it  woald  seem  from  some  of  the  testi- 
mony Uiat  the  course  or  strike  of  this  vein  was 
not  exactly  along  the  boundary  line  between 
the  Comanche  and  the  Shannon,  but  varying 
somewhat  therefrom;  hence  the  apex,  in  its 
full  width  and  with  some  portions  of  its 
length,  might  be  found  in  each  claim,  and  so 
discovered  justify  the  discoverer  in  obtaining 
title  to  each. 

We  see  no  error  in  the  proceedings,  and  the 
judgment  will  be  affirmed. 


UNITED  STATES,  Appt., 

V, 

WILLIAM  WILSON. 

<8ee  &  a  Beporter*8  ed.  2i-28.) 
Salary  of  po9tma9ter—when  entiUed  to  increase, 

L  Where  a  postoffice  has  been  changed  from  one 
of  the  fourth  class  to  one  of  the  third  class,  and 
the  salary  of  the  postmaster  has  been  oorre- 
spondiDffly  chanired  and  increased,  one  who 
was  theu  performinfir  the  duties  of  postmaster  at 
that  office  became  entitled  to  the  salary  thus  in- 
creased, although  the  President  did  not  commis- 
sion him  as  a  third  class  postmaster  until  some 
months  thereafter;  such  salary  could  not  be  af- 
fected by  an  order  of  the  sixth  auditor. 

S.  The  whole  theory  of  the  Act  of  1888,  is  that 
every  postmaster  shall  receive  a  salary  depend- 
ent upon  and  regulated  by  the  amount  of  busi- 
ness done  at  his  office. 

[No.  1157.] 

Argued  Jan.  £6, 189B.  Decided  March  14, 189£. 

APPEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  a  postmaster  for  the 
recovery  of  his  salary  after  it  has  been  in- 
creased to  that  of  a  third  class  postmaster. 
Ajfhmed, 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  26  Ct.  CI.  186. 

Mr.  A.  X.  Parker*  Asst,  Atty-Qen,,  for 
appellant 

Mr,  Harrey  Spauldinc^  for  appellee. 

Mr,  Justice  Tiaaiar  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  Court  of  Claims 
by  a  late  postmaster  of  Chadron,  Nebraska,  to 
recover  an  alleged  balance  of  salary  daimed  to 
be  due. 

The  material  f acU  are  these:  The  claimant 
was  a  fourth  class  postmaster,  duly  appointed 
and  qualified,  at  Chadron,  Nebraska,  from 
July  1,  1885,  to  January  26,  1887.  When  he 
was  first  appointed  the  salary  of  the  oflQce  was 
$1,000  a  year;  and  it  continued  at  that  figure 
until  October  1, 1886,  when,  by  an  order  of 
the  Postmaster-General,  issued  a  few  days  pre- 
viously, the  ofiice  was  assigned  to  the  third 
class,  and  the  salary  was  incr^ised  to  $1,600  a 
vear.  Although  the  ofi9ce  was  thus  aavanced 
In  rank  and  the  salary  attached  to  it  increased, 
and  the  claimant  continued  to  discharge  the 
duties  of  it»  be  was  not  commissioned  by  the 

As  to  extra  pay  or  eompensation  to  m/kers,  see 
nou  to  United  States  v.liacdaniel,8:  687. 
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President  a  third  dasa  poetmaster  aatfl  Jaao- 
ary  25,  1887;  and  under  an  Gtdet  of  tbe  6ixth 
Auditor,  dated  November  16, 1886.  he 
permitted  to  enjoy  the  benefits  of  the 
salary  until  he  was  commissiooed  a  third 
postmaster,  but  continued  to  draw  a  salary 
from  October  1,  1886,  to  January  2S,  1887,  aft 
the  rate  of  only  $1,000  a  year.  Insttstine  that 
his  salary  for  the  period  last  mentiooed  lEooid 
have  been  at  the  rate  of  $1,600  a  year,  under 
the  order  of  the  Postmaster-General*  instewl  of 
at  the  rate  he  was  paid,  the  claimant  brought 
his  action  in  the  Court  of  Clidms  to  rtcons 
such  alleged  balance.  That  court  soataiBed 
his  claim,  and  rendered  judgment  in  his  favor 
for  $190,  that  being  the  difference  between  the 
amount  of  his  salarv  for  the  period  mcptioned 
at  $1,000  a  year  and  at  $1,600  a  year.  26  Ct 
CI.  186.  From  that  judgment  the  United  Statn 
appealed. 

To  understand  the  precise  nature  of  tbe 
question  involved  in  this  case,  a  reference  to  the 
Act  of  March  8,  1888,  chap.  142, 22  Stat  at  L. 
600, 602,  relating  to  the  salaries  of  poatmaaten, 
is  necessary.    Section  1  of  that  Act  reads  tboa: 

''That  the  respective  compensatloD  of  post- 
masters of  the  first,  second,  and  third  dasns 
shall  be  annual  salaries,  assigned  in  even  hna- 
dreds  of  dollars,  and  payable  in  qnartaily  pay- 
ments, to  be  ascertained  and  fizea  by  the  Post- 
master-Ckneral  from  their  resrocUve  qoaitctiy 
returns  to  the  Auditor  of  the  Treasury  for  tbe 
Post  Office  Department,  or  copies  or  dnpUcaies 
thereof,  to  be  forwarded  to  the  Ffnt  Aairtaat 
Postmaster-General,  for  four  quarten  innae- 
diately  preceding  the  adjustment^  at  the  fol- 
lowing rates,  namely:^ 

Then  follows  a  table  of  what  shall  ooMtftolt 
offices  of  the  various  classes,  with  the  salary 
attached,  the  salary  in  each  inetanee  being 
made  dependent  upon  the  gross  receipts  dt  the 
office:  and,  with  reference  to  third  dMsoOoei, 
the  section,  in  one  paragraph,  providca  as  fol- 
lows: 

"Gross  receipts,  four  thousand  two  hundred 
dollars,  and  not  exceeding  five  tbonsaod  dol- 
lars, salary,  one  thousand  fix  hundred  dol- 
lars." 

Offices  whose  gross  receipts  are  lev  tbaa 
$1,900  per  annum  are  assigned  to  the  fourth 
class;  and  by  section  2  of  the  Act  it  is  providid 
that  the  salary  of  postmasters  of  that  dasi 
shall  be  determined  by  a  graduated  aoale  of 
commissions  upon  postages,  etc,  and  tbe  bw 
rents  collected,  the  same  to  be  aaoertaiaed  and 
allowed  by  the  Auditor  of  Uie  Treasury  for 
the  Post  Office  Department  in  tbe  oettJeiiieat 
of  the  accounts  of  such  postmasters  upon  their 
sworn  quarterly  returns.  The  secoDd  sectioe 
then  provides  as  follows: 

*That  when  the  compensation  of  any  pay- 
master of  this  class  shall  reach  two  huiidfed 
and  fifty  dollars  for  four  consecutive  quarten 
each,  exclusive  of  commissions  on  mcntif- 
order  business,  and  when  the  returns  to  tbe 
auditor  for  four  consecutive  quarters  shall 
show  hiin  to  be  entitled  to  a  compensation  ia 
excess  of  two  hundred  and  fifty  dollafs  per 

auarter,  the  auditor  shall  report  su^  fact  lo 
le  Postmaster-€^neral,  who  shall  assign  the 
office  to  its  proper  class,  and  fix  the  «aUry  of 
the  postmaster  as  provided  by  section  oae  of 
this  Act.- 
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"Skc.  8.  That  the  Postmaster-Qenera] 
shall  make  all  orders  relatire  to  the  salaries  of 
postmasters;  and  any  change  made  in  snch  sal- 
aries shall  not  take  effect  until  the  first  day  of 
the  qaarter  next  following  the  order;  and 
the  anditor  aball  he  notified  of  any  and  all 
changes  of  aaluies." 

Reverting  again  to  the  facts  of  the  case  as 
foond  by  the  Court  of  Claims,  and  applying 
the  statute  just  referred  to,  a  satisfactory  solu- 
tion of  the  question  involved  will  he  found. 
The  thhrd  and  fourth  findings  by  the  Court  of 
Claims  are  that  fpr  the  four  quarters  between 
Joly  1,1885.  and  July  1, 1886;  the  claimant  made 
returns  from  his  office  to  the  auditor  showing 
gross  receipts  amounting  to  $4,912.99,  of 
which  $888.50  was  from  box  rent;  and  that 
the  auditor  thereupon  reported  this  fact  to  the 
Ptetmaster-General,  with  a  statement  showing 
that  the  claimant,  upon  these  returns,  would 
be  entitled  to  commissions  and  box  rents 
amoaoting  to  $2,150.85  for  the  four  quarters, 
being  at  the  rate  of  $587.71  per  Quarter. 

Here,  Ihen,  was  a  case  in  which  the  returns 
made  by  the  postmaster  to  the  auditor  showed 
the  postmaster  "to be  entitled  to  a  compensa- 
tion in  excess  of  two  hundred  and  fifty  aoUars 
per  quarter."  What,  tbeo,  was  the  duty  of 
the  auditor?  To  do  precisely  as  he  did  do, 
Tiz,  "report  such  fact  to  the  PostmasterOen- 
eral."  The  duty  of  the  auditor  in  the  premises 
thereupon  cesised.  It  was  completed;  and  the 
itatnte  then  cast  a  duty  upon  the  Postmaster- 
General,  viz,  "  to  assign  the  office  to  its  proper 
class  and  fix  the  salary  of  the  postmaster,  as 
provided  by  section  one"  of  the  Act.  The  fifth 
finding  by  the  Court  of  Claims  shows  that 
herein  the  Postmaster- General  performed  the 
duty  enjoined  upon  him  bv  the  statute;  for, 
on  the  vTth  of  Mptember,  1886,  an  order  was 
iaiiied  from  his  department  as  follows: 

'*Ord^ml,  That  the  postoffioe  at  Chadron. 
Nebraska,  be  assigned  to  the  third  class,  and 
theaalary  of  the  postmaster  fixed  at  $1,600  a 
jesr  from  October  1, 1886. 

A.  £.  Stbvbnsok, 
Fir$t  AwUft  P.  M.  General.** 

AH  this  was  in  exact  conformity  to  the  letter 
of  the  statute  of  18H8.  The  gross  receipts  of 
the  office  fbr  the  four  Quarters  ending  July, 
1886,  were  more  than  $4,200  and  less  than 
$1^,000;  consequently  the  statute  fixed  the  sal- 
iry  of  the  postmaster  at  $1,600  a  year.  By 
•ectioQ  8  of  the  Act  the  change  made  in  the 
nlaiy  could  not  "take  effect  until  the  first  day 
of  thie  quarter  next  following  the  order."  The 
next  quarter  commenced  October  1,  1886. 
Thus  it  was  that  the  order  of  the  First  Assist- 
ant PoBtmaster-(3eneral  designated  October  1, 
18^,  as  the  day  when  it  should  go  into  opera- 
tk>D.  Tbe  statute  was  then  fulfilled.  Its 
terms  had  been  carried  out.  The  office  had 
been  properly  changed  to  one  of  the  third  class, 
and  the  salary  of  the  postmaster  had  been 
changed  to  meet  the  mandate  of  the  law. 
Whoever  was  then  performing  the  duties  of 
postmaster  at  that  office  became  entitled  to  the 
nltij  thus  fixed.  It  matters  not  that  the 
President  did  not  commission  a  third  class 
postmaster  at  that  office  until  some  months 
thereafter.  The  President  had  nothing  to  do 
with  the  sahiry  attached  to  the  office.  That 
had  been  fixed  absolutely  by  the  Postmaster- 
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General,  under  the  express  directions  of  a  law 
of  Congress.  Neither  could  the  salary  of  tbe 
postmaster  be  affected  by  any  subsequent  or- 
der of  the  Sixth  Auditor,  as  was  attempted  to 
be  done  in  this  case;  for  as  already  stated,  his 
duty  and  authority  in  the  premises  ceased  when 
he  made  his  report  of  the  business  transactions 
of  tbe  office  to  the  Postmaster-Gkneral.  Tbe 
whole  theory  of  the  Act  of  1888  is  that  every 
postmaster  shall  receive  a  salary  dependent 
upon  and  regulated  by  the  amount  of  business 
done  at  his  office.  The  intent  of  the  statute  in 
this  respect  appears  so  plain  upon  a  careful 
reading  of  it  that  it  is  difficult  to  elucidate  it 
by  argument  or  illustration.  The  mere  state- 
ment of  its  terms  is  the  best  argument  in  favoi 
of  the  conclusion  we  have  reached. 

The  judgment  of  the  Court  of  Clainis  woi 
correct,  and  it  i$  affirmed. 
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OTTO  HEINZE  bt  al.,  FlffB.  in  Err., 

9. 

CHARLES  G.  MILLER  and  DANIEL  G. 
ROLLANDS,  Executors  of  Chester  A. 
Arthxtb,  Deceased,  late  Collector  of  the  Port 
of  New  York. 

(See  8.  0.  Beporter*s  ed.  2S-8i.) 

What  ie  ruffieieni  proteet  againet  iUegal  duties. 

1.  A  protest  against  tbe  payment  of  Illegal  duties 
is  sufficient  if  it  is  so  distinct  and  speoiflo  as  to 
appraise  the  colleotor  of  the  nature  of  tbe  ob- 
jection made  to  the  duty  imposed.  ^ 

2.  Gloves  made  on  frames,  and  composed  of  cotton 
and  silk,  in  which  cotton  was  the  component  part 
of  chief  value,  were  not  dutiable  at  eo  per  cent, 
under  section  8  of  the  Act  of  June  80, 1864,  (18 
Stat,  at  L.  2101,)  but  were  dutiable  only  under  sec- 
tion 2S  of  tbe  Act  of  March  2,1861, 02  Stat,  at  L. 
101),  and  section  18  of  the  Act  of  July  14, 1B62.  (12 
Stat,  at  L.  666, 666, 667)  and  under  section  2  of  tbe 
Act  of  June  ft,  1872.  (1 7  Stat,  at  L.  281). 

[No.  146.1 
Argued  March  $,1892.  Beeided  March  U,  189£. 

I N  ERROR  to  the  Circuit  Court  of  the 
1  United  States  for  the  Southern  District  of 
New  York  to  review  a  Judgment  for  defend- 
ant in  an  action  brought  by  Otto  Heinze  tf^  o^., 
against  Chester  A.  Arthur,  Collector  of  the 
YoTt  of  New  York,  to  recover  duties  paid  under 
protest  on  gloves  made  of  cotton  and  silk;  the 
defendant  having  died  his  executors  were  sub- 
stituted as  defendant.    Betereed. 

The  facts  are  stated  in  the  opinion. 

MeurB,  Edwin  B,  Smith  and  Stephen  O. 
Clarke  for  plaintiffs  in  error. 

Mr.  A.  X.  Parker,  Aist.  AttyOen,,  for 
defendants  in  error. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 
This  is  an  action  at  law,  brought  in  the  Su- 

Nora— .la  to  Uen  of  UniUd  States  for  duMes,  see 
not#  to  United  States  v.  Tbree  Hundred  and  Fifty 
Chests  of  Tea,  6:702. 

AMto  action  to  recover  back  dutisstpafdunder pro- 
test; protest,  how  made,  and  Us  sfee^  see  noU  to 
Greely  ▼.  Thompson,  ISdMT. 
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perior  Court  of  the  Oitj  of  New  York,  July  15, 
1874,  by  Otto  Heinze  and  Francis  Gross  against 
Chester  A.  Arthur,  collector  of  the  port  of 
New  York,  to  recover  $174.99,  as  duties  paid 
under  protest  on  gloves  made  of  cotton  and 
silk.  The  goods  were  entered  at  the  custom- 
house of  the  port  of  New  York,  January  14, 
1874,  and  the  duties  were  paid  the  same  day. 
The  protest  was  filed  February  6, 1874,  and  an 
appeal  was  duly  taken  to  the  Secretary  of  the 
Treasury,  Februair  24, 1874,  and  decided  April 
80,  1874  The  suit  was  duly  removed  by  the 
defendant  into  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  by 
writ  of  certiorari.  The  only  question  involved 
in  the  case  is  as  to  the  sufficiency  of  the  protest. 
The  defendant  having  died,  his  executors  were 
•ubstituted  as  defendants  in  his  stead,  in  Jan- 
uary, 1887.  The  case  was  tried  before  the 
court  and  a  Jury,  in  June,  1888,  and  a  verdict 
was  render^  for  the  defendants  under  the 
direction  of  the  court,  followed  by  a  judgment 
in  their  favor,  for  costs,  to  review  which  the 
plaintiffs  have  brought  a  writ  of  error.   % 

The  protests  sign^  by  the  plaintiffs  was  as 
follows:  "On  an  importation  of  the  under- 
signed firm,  per  steamer  City  of  Brussels  from 
Liverpool,  duty  paid  January  14,  1874,  con- 
taining partly  cotton  gloves  mixed  with  silk, 
the  appraisers  of  this  port  have  levied  a  duty 
of  60^  ad  valorem,  although  the  article  is 
only  liable  to  a  duty  of  86^  lesslO^^,  being  com- 
posed of  cotton  and  silk,  cotton  chief  part, 
[30]  the  duty  of  60^  being  only  legal  where  silk  is 
the  chief  imrl  We  have  paid  the  excess  in 
order  to  get  possession  of  the  goods,  but  shall 
hold  you  and  the  government  responsible  for 
the  return  of  the  same." 

The  bill  of  exceptions  states  that  the  plain- 
tiffs' counsel,  in  opening  the  case,  '^announced 
to  the  court  and  jury  Uiat  they  claimed  that 
the  goods  involved  in  the  suit  were  dutiable  at 
865^  either  as  'gloves  made  on  frames/  under 
section  22  of  the  Act  of  March  8d,  1861,  and 
the  13th  section  of  the  Act  of  July  14th,l862,  or 
as  'manufactures  of  cotton  not  otherwise  pro- 
vided for,'  under  section  6  of  the  Act  of  June 
80th,  1864."  It  also  states  that  the  plaintiffs, 
to  maintain  the  issues  on  their  part,  "intro- 
duced evidence  tending  to  show  that  on  Jan* 
QaiT  18th,  1874,  they  had  imported  gloves  made 
on  frames,  composed  of  cotton  and  a  slight 
admixture  of  silk,  from  10  to  26%  in  value,  and 
that  the  collector,  Chester  A.  Arthur,  had  as- 
sessed thereon  a  duty  of  60^  ad  talarem,  which 
plaintiffs  had  paid;"  that  all  other  require- 
ments as  to  appeal  and  suit  were  complied  with; 
that  thereupon  the  plaintiffs  restea,  and  the 
defendants'  counsel  moved  the  court  to  direct 
a  verdict  for  them,  on  the  ground  that  ttie 
protest  was  insufficient,  in  that  it  did  not  dis- 
tinctly and  specifically  point  out  to  the  collect- 
or the  ground  of  the  plaintiffs'  oblection  to  his 
classification,  and  contained  no  allegation  that 
the  goods  in  question  were  made  on  frames, 
and  that,  while  there  were  in  force  at  the  time 
the  protest  was  served  many  provisions  of  law, 
(including  those  alluded  to  by  the  plaintiffs' 
counsel  in  his  opening,  as  well  as  others,)  pro- 
viding for  a  duty  of  wf  per  cent,  which  might 
be  applicable  to  the  plaintiffs'  goods,  there  was 
nothing  in  the  protest  to  show  which  one  of 
them  was  relied  on  by  the  importers;  that  the 
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court  granted  the  motion  and  the  plaiotilTs 
excepted:  and  that  the  jury,  under  the  dove- 
tion  of  the  court,  found  a  verdict  for  the  de- 
fendants. 

The  only  statutory  provision  in  force  at  the 
time  this  importation  of  gloves,  composed  of 
cotton  and  silk,  was  made,  under  which  it 
could  be  claimed  they  were  chargeable  with  a 
duty  of  60  per  cent  ad  aaXorem^  were  ^  3  of  the 
Act  of  March  3, 1865,  chap.  80,(13  Stat,  at  L.  49$) 
which  imposed  a  duty  of  60  per  cent  ad  wiLoTtm 
on  "ready-made  clothing  of  silk, or  of  which  silk 
shall  be  a  component  material  of  chief  value.* 
and  §  8  of  the  Act  of  June  30,  1864,  diap.  ]T1, 
(13  Stat,  at  L.  210,)  which  imposed  a  duty  of 
60  per  cent  ad  valorem  on  "silk  .  .  .  giovet," 
the  same  section  imposing  a  duty  of  50  pereepi 
ad  valorem  on  "all  manufactures  of  silk,  or  of 
which  silk  is  the  component  material  of  chief 
value,  not  otherwise  provided  for.* 

By  g  22  of  the  Act  of  March  2, 1861  .chap.e8aJ 
Stat.  atL.  191,)adutyof30percent /r<f  ea^/vA 
was  imposed  upon  "caps,  gloves,  leggiins,  mits, 
socks,  stockings,  wove  shirts,  and  drawers,  and 
all  similiar  articles  made  on  frames,  of  what- 
ever material  composed,  worn  by  men,  women, 
or  children,  and  not  otherwise  provided  for," 
and  on  "clothing,  ready-made,  and  weariog 
apparel  of  every  description,  of  whatever  ma- 
terial composed,  except  wool,  made  up  or 
manufactured  wnolly  or  in  part  by  the  tAilur, 
seamstress,  or  manufacturer." 

By  §  13  of  the  Act  of  July  14, 1862,  chap.  168. 
(12  Stat,  at  L.  655,  556,)  an  additional  duty  of 
5  per  cent  ad  valorem  was  imposed  on  "caps, 
gloves,  leggins,  mits,  socks,  stockings,  wofe 
shirts,  and  drawers,  and  aU  similar  articles mtde 
on  frames,  of  whatever  material  composed, 
worn  by  men,  women,  and  cbUdren,  and  not 
otherwise  provided  for,"  and  on  "dothing. 
ready-made,  and  wearing  apparel  of  evm 
description,  of  whatever  material  compoara, 
except  wool,  made  up  or  manufactured  wboDy 
or  in  part  by  the  tailor,  seamstress,  or  manu- 
facturer;" and  also  (p.  657)  upon  "mannfMt- 
ures  not  otherwise  provided  for,  composed  of 
mixed  materials,  in  part  of  cotton,  silk,  wool, 
or  worsted,  hemp,  jute,  or  fiax." 

By  g  6  of  the  Act  of  June  80, 1864.  diap.  in. 
(188tat  at  L.  208,  209,)  a  duty  of  85  per  cent 
ad  wUonm  was  imposed  *'.  1  cotton  shtrls  aad 
drawers,  woven  or  made  on  frames,  and  00  aH 
cotton  hosieiT,"  and  "on  cotton  braids,  inierv 
ines,  lace,  trimming,  or  bobinet,  and  sll  other 
manufactures  of  cotton,  not  otherwise  prorid- 
ed  for."  A 

By  §  2  of  the  Act  of  June  6. 1872.  <tep.  15.  ^^ 
(17  Stat  at  L.  231,)  it  was  enacted  that  00  and 
after  August  1, 1872,  in  lieu  of  the  duties  im- 
posed by  law  "on  all  manufactures  of  cottna 
of  which  cotton  is  the  component  part  of  chief 
value,"  there  should  be  levied,  collected,  and 
paid  90  per  cent  of  the  rates  of  duty  then  ka- 
posed  by  law  upon  said  articles,  it  bnng  stated 
to  be  the  intent  of  the  section  "to  reduce  exlM- 
ing  duties  on  said  articles  ten  per  oeDtum  if 
such  duties." 

It  is  contended  for  the  defMidants  that  ths 
protest  is  insufficient  because  it  makes  no  rd- 
erence  to  the  gloves  as  "made  00  framft;*  thit 
the  trial  relat^  exclusively  to  a  dassiilcatioa 
of  the  goods  as  "made  on  frames;"  that  the 
protest  was  not  disttnct  or  spedllc  as  to  sack 
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goods;  ftnd  that  the  paper  caUed  a  protest  did 
Dot  protest  agahist  anything. 

As  the  importation  in  question  was  made  in 
JsQuary,  1874.  and  the  Kevised  Statutes,  ac- 
cording  to  §  5595  thereof,  embraced  only  the 
lUtates  of  the  United  States,  general  and  per- 
maoeDt  in  their  nature,  in  force  on  December 
1,  1878,  as  reyised  and  consolidated  b^  the 
commissioners,  the  question  of  the  sufficiency 
of  the  protest  arises  under  the  statutes  ;?!iidQ 
existed  December  1,  1878. 

By  the  Act  of  February  36,  1845,  chap.  22, 
(5  Stat  at  L.  727.)  the  right  to  maiatain  an  ac- 
tion at  law  against  a  collector  to  ascertain  and 
try  the  l^aliiy  and  yalidity  of  a  demand  for  a 
payment  of  duties^  and  their  payment  under 
protest,  was  restored,  but  it  was  provided  that 
inch  action  should  not  be  maintained  unless 
such  protest  should  be  in  writing  "and  signed 
by  the  claimant,  at  or  before  the  time  of  pay- 
ment of  said  duties,  setting  forth  distinctly  and 
specifically  the  grounds  of  objection  to  the 
payment  thereof."  It  was  also  provided  by 
§  14  of  the  Act  of  June  30,  1864,  chap.  171, 
UHSUt  at  L.  214,  215,)  that  the  decision  of 
the  collector  of  customs  at  the  port  of  importa- 
tion and  entry,  as  to  the  rate  and  amount  of 
duties  to  be  paid  on  impnorted  ffoods,  should  be 
final  and  conclusiye  against  all  persons  inter- 
ested therein,  unless  the  owner,  importer,  con- 
ngnee.  Or  agent  of  the  goods  should,  within 
ten  days  after  the  ascertainment  and  liquida- 
tion of  the  duties  by  the  proper  officers  of  the 
CQstQiis.  giye  notice  in  writing  to  the  collector, 
if  dissatisfied  with  his  decision,  **setting  forth 
tberda,  distinctly  and  specificaUy,  the  grounds 
of  his  objection  thereto." 

In  the  present  case,  the  entry  was  liquidated 
Janaary  80,  1874,  and  the  protest  was  filed 
F^mary  6, 1874.  The  sole  question  for  con- 
lideration  is,  whether  the  protest  in  question 
let  forth  distinctly  and  specifically  the  grounds 
of  the  obiection  of  the  importers  to  the  decision 
of  the  collector  assessing  the  duty  of  60  per 
cent  ad  wUorem  on  the  gioves. 

We  think  the  protest  was  sufficient.  The 
collector  haying  assessed  the  duty  of  60  per 
cent  coald  haye  assessed  it  only  under  §  8  of 
the  Act  of  June  80, 1864.  (18  Stat,  at  L.  210,) 
which  imposes  that  rate  of  duty  on  silk  gloves, 
or  under  §  8  of  the  Act  of  March  8, 1865.  (18 
8tat.  at  L.  498,)  which  imposes  that  rate  of  duty 
"on  ready-made  clothing  of  silk,  or  of  which 
dk  ahall  be  a  component  material  of  chief 
^Hhie."  The  protest  specifically  states  that 
the  goods  are  "partly  cotton  gloves,  mixed 
with  silk,"  and  are  "composed  of  cotton  and 
iilk,  cotton  chief  part,  the  duty  of  60  per  cent 
being  only  legal  where  silk  is  the  chief  part" 
Tlie  words  "chief  part,"  used  twice  in  the  pro- 
test, clearly  mean  that  in  the  goods,  composed 
of  cotton  and  sUk,  the  cotton  is  the  compo- 
nent material  of  diief  value,  or  the  "compo- 
nent part  of  chief  value,"  and  that  the  silk  is 
not  the  "component  material  of  chief  value." 
In  this  respect,  the  protest  called  the  attention 


of  the  collector  "distinctly  and  specifically"  to 
the  grounds  of  objection  of  the  importers  to  his 
decision,  namely,  that  he  had,  oontraiy  to  law, 
assessed  a  duty  of  60  per  cent  upon  the  gloves, 
in  that  he  bad  treated  them  as  goods  of  which 
silk  was  the  "component  material  of  diief 
value,"  when  the  contrary  was  the  fact,  and 
the  cotton,  and  not  the  silk,  was  the  "compo- 
nent material  of  chief  value"  or  "component 
part  of  chief  value." 

The  protest  further  claimed  that  the  gloves 
were  liable  to  a  duty  of  only  85  per  cent,  less 
10  per  cent,  and  were,  in  fact,  in  any  event, 
liable  to  only  that  duty,  whether  liable  to  80 
per  cent  under  ^  22  of  the  Act  of  March  2, 1861, 
(12  Stat  at  L.  191,)  with  the  5  per  cent  added 
under  §  18  of  the  Act  of  July  14,  1862,  (13 
Stat,  at  L.  555-557,)  or  at  85  per  cent  un- 
der the  Act  of  June  80, 1864,  (18  Stat  at  L. 
208.  209,)  with  the  reduction,  as  to  all  those 
provisions,  of  10  per  cent,  under  the  Act  of 
June  6,  1872,  (17  Stat  at  U  281.) 

It  is  entirely  inmiaterial  that  the  protest  did 
not  specify  that  the  gloves  were  made  on 
frames,  it  was  sufficient  to  state  that  the 
gloves  were  composed  of  cotton  and  silk,  and 
that  the  cotton  was  the  component  material  or 
part  of  chief  value,  and  the  silk  was  not  the 
component  material  of  chief  value.  The  im- 
porters were  bound  only  to  state,  as  they  did. 
that  the  duty  of  60  per  cent  was  illegal,  and 
why  it  was  illegaL 

In  Arthur  v.  Unkart,  96  U.  S.  118  [24:  768] 
it  was  held  by  this  court  that  gloves  like  those 
in  question,  made  on  frames,  and  composed  of 
cotton  and  silk,  in  which  cotton  was  the  com- 
ponent part  of  chief  value,  were  not  dutiable 
at  60  per  cent,  under  §  8  of  the  Act  of  June  80, 
1864,  (13  Stat  at  L.  210),  but  were  dutiable 
only  under  §  22  of  the  Act  of  March  2,  1861, 
(12  Stat,  at  L.  191),  and  §  13  of  the  Act  of  July 
14,  1862,  (12  Stat  at  L.  555-557),  and  under 
§  2  of  the  Act  of  June  6,  1872,  (17  Stat  at  L. 
231). 

Under  the  ruling  of  this  court  in  Davie»  t. 
Arthur,  96  U.  S.  148,  151  [24:  758,  759],  the 
objection  set  forth  in  the  protest  in  this  case,  to 
the  decision  of  the  collector,  was  so  distinct 
and  specific  as.  when  fairly  construed,  to  show 
that  the  objection  taken  at  the  trial  was  at  the 
time  in  the  mind  of  the  importer,  and  was  suf- 
ficient to  notify  the  collector  of  its  true  nature 
and  character,  to  the  end  that  he  might  ascer- 
tain the  precise  facts  and  have  an  opportunity 
to  correct  the  mistake  and  cure  the  defect,  if  ft 
was  one  which  could  be  obviated. 

This  rule  was  affirmed  in  Can^ierBe  y.  Bur- 
gess, 59  U.  S.  18  How.  418,  416  [15:  455,  456]; 
Arthur  y.  Dodge,  101  U.  8.  84,  87  [25:  948, 
950];  Arthurs.  Morgan,  112  U.  S.  495.  501 
[28:  825,  827],  and  cases  there  cited;  and  8eheU 
y.  FauchS,  188  U.  S.  562,  567-669  [84:  1040, 
1041,  1042]. 

The  judgment  of  ths  Circuit  Court  i$  reversed 
and  the  ease  is  remanded  to  that  court  with  an 
instrueiion  to  grant  a  nsw  triai, 
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ADOLPH  UEBENROTH,  Piff.  in  Err., 

V, 

rasT      WHiLIAM  H.  ROBERTSON,  late  CoUector 
^  of  the  Port  of  New  York. 

(See  &  G.  Beporter^  ed.  8M1,) 

Be9,  8tat,  %  B499  <u  amendedr^detignation  cf 
artieleB  in  Tar^Aet'-Aet  cf  188S—duty  on 

L  The  provision  In  section  24M,  Bev.  Stat,  as 
amended  hy  the  Act  of  March  8,  1888,  that  *if 
two  or  more  rates  of  duty  should  be  applicable  to 
any  Imported  article  it  shall  be  dassifled  for  duty 
under  the  liiffhest  of  such  rates,**  does  not  apply 
to  an  article,  ^^manufactured  from  two  or  more 
materials.** 

&  To  place  artidefl  among  those  designated  as  enu- 
merated in  the  Tariff  Act  of  1888,  it  is  not  neces- 
sary that  they  should  be  specifically  mentioned; 
it  is  sufBcient  that  they  are  designated  in  any 
way  to  distinguish  them  flt>m  other  articles. 

8L  By  the  change  made  by  the  Act  of  1888,  in  seo- 
tion  2488,  Bev.  Stat,  the  duty  on  articles  manufac- 
tured from  two  or  more  materials  is  assessed  at 
the  highest  rate  at  which  the  component  material 
of  chief  value  may  be  chargeable,  instead  of  the 
highest  rate  at  which  any  component  part  is 
chargeable. 

4.  Photographic  albums  manufactured  from  ma- 
terials two  of  which  were  paper  and  leather,  the 
paper  being  the  component  material  of  chief 
value,  are  dutiable  under  the  Act  of  March  8, 
1888,  at  16  per  cent  ad  valorem, 

[No.  147.] 
Argued  March  M,  J89S.     Jkcided  March  U, 

1892. 

r\  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Southern  District  of  New 
York,  to  review  a  judgment  for  defendant  in 
an  action  to  recover  an  alleged  excess  of  duties 
exacted  by  defendant  on  importations  into  the 
Port  of  New  York  of  photographic  albums. 
Bevereed. 

The  facts  are  stated  in  the  opinion. 

Bee  same  case  below,  88  Fed.  Rep.  457. 

Mewr$.  Edwin  B.  Smith,  Stephen  O. 
Clarke  and  Charla  Ourie  for  plaintiffs  in 
error. 

Mr,  Wm«  A*  Maarj'»  Aui,  Aiiy-Oen.,  for 
defendant  in  error. 

Mr,  Juitiee  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brooj^bt  iu  the  Su- 
preme Court  of  the  City  of  New  York,  by 
Adolph  Liebenroth,  Iwan  Yon  Auw,  William 
r361       Orabam,  and  Herman  Schliecber,  composing 
*-  the  firm  of  Liebenroth,  Yon  Auw  i  Co., 

against  William  H.  Robertson,  collector  of  the 
port  of  New  York,  to  recover  the  sum  of 
I552.S5,  as  an  alleged  excess  of  duties  exacted 
by  the  defendant  on  importations  into  the  port 
of  New  York  of  photographic  albums,  in 
April,  May,  and  June,  1885,  the  duties  assessed 
having  been  paid,  protests  duly  filed,  and  ap- 
paals  taken  to  the  Secretary  of  the  Treasury. 
The  suit  was  removed  by  the  defendant,  by 
certiorari.  Into  the  Circuit  Court  of  the  United 


States  for  the  Southern  Distrid  of  Hew  York. 
The  case  was  tried  before  the  eoort  aod  a  jury 
in  January,  1888,  and  a  verdict  found  for  the 
defendant  by  the  direction  of  the  ooort,  fol- 
lowed by  a  judgment  for  him  for  costs.  The 
plaintiffs  have  brought  a  writ  of  error. 

There  is  a  bill  of  exceptions,  which  shows 
that  the  substantive  part  of  the  procest  was  as 
follows:  '*We  hereby  protest  agaiiist  yoor 
decision  and  assessment  of  duties,  as  made  by 
you,  and  the  payment  of  more  than  as  bek>w 
claimed,  on  our  importaUons below  oientlooed, 
consisting  of  certain  bound  albums  or  albom 
books,  claiming  that,  under  existing  laws,  and 
section  2499  and  schedule  M,  Act  of  MmiA  8, 
1888,  said  goods  are  liable  to  only  lHad9tL 
as  a  manufacture  of  which  paper  la  the  oosa- 
ponent  material  of  chief  value,  not  oCberwisi 
specially  enumerated  or  provided  for,  or  daia- 
ins:  that,  under  existing  laws,  and  paiticnlsriy 
by  said  section  and  nid  schedule,  they  an 
liable  at  only  20%  ad  tal,9B  'blank  books,'  or 
said  goods  are  liable  at  no  more  then  2&i  mi 
vol,  as  'books,'  under  same  sectkm  and  sched- 
ule." 

The  duty  was  exacted  and  paid  at  the  rate  of 
80  per  cent  ad  milorem  on  the  goods,  as  dsbh- 
factures  of  articles  of  leather,  or  of  which 
leather  was  a  component  pert,  they  being oosi- 
poeed  of  paper,  leather,  metal  clespa.  aad 
plated  clasps,  and,  of  their  various  oompoesel 
materials,  the  paper  being,  in  nineCy-nine  cases 
out  of  a  hundred,  worth  more  than  eU  the  rsM 
of  the  materials  put  together.  The  examiaef 
in  the  appraiser's  department  ieatilled,  oe  ths 
trial,  that  he  classified  the  goods  aa  "naae- 
f actures  of  leather  and  paper,  leatWr  chief 
vftlue,"  but  that  his  clasdficetkm  was  efioa- 
eous,  because  the  paper  was  the  material  of  .. 
chief  value.  They  were  dutiable  under  the 
Act  of  March  8, 1^,  chap.  121  (28  Slat  <L, 

my, 

I^eitber  photographic  albums  nor  elbomt  of 
any  kind  were  sMcified  by  those  namca  as  doli- 
able.  Schedule  N  of  that  Act  {p,  51S)  imposei 
a  duty  of  80  per  cent  adtaloremon  **all sBaoo- 
turcs  and  articles  of  leather,  or  of  whiofa  leather 
shall  be  a  component  part,  not  speclaDy  cea- 
merated  or  provided  for  in  this  Act  Bf 
schedule  M  of  the  Act  (p.  510)  a  doty  of  ft 
per  cent  ad  wlarem  is  imposed  oo  "paper, 
manufactures  of,  or  of  which  paper  is  a  ooai- 
ponent  material,  not  specially  eDomeVBted  or 
provided  for  in  this  Act:"  and  a  duty  of  M 
per  cent  ad  valorem  on  "blank  hooka,  boml  or 
unbound,  and  blank  books  for  press  copying,* 
and  also  a  duty  of  25  per  cent  ad  mdenm  oa 
'*book^  pamphlets,  bound  or  nnboued,  .  . . 
not  specially  enumerated  or  provided  for  ia 
this  Act" 

By  title  88  of  the  Revised  Statutes,  §  sm. 
it  was  provided  aa  follows:  "There  shall  bs 
levied,  collected,  and  paid  on  each  andemv 
non  enumerated  article  which  bean  a  simili- 
tude, either  in  material,  quality,  texture,  or  the 
use  to  which  it  may  be  applied,  to  any  ardrlt 
enumerated  in  this  title,  as  charmbie  with 
duty,  the  same  rate  of  duty  which  ia  levied  sod 
charged  on  the  enumerated  article  which  it 


A»toUmofUfi4t€d  states /orchitis,  see  note  tol  jU  to  aeUon  to  reoooer  bock  (Mte  paldwiArpr*- 
UnitadStateay.  Three  Hundred  and  FIftj  Chests  teat*  proteit  how  made^ond  U»  egee^  ssa  iMto  » 
of  Tea,  MOL  *  Ore^  v.  lliompson,  18^807. 
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iDOst  resembles  in  any  of  the  particnlars  before 
mentioned;  and  if  any  non-en umerated  article 
eqnallj  resembles  two  or  more  enumerated  arti- 
cles on  which  different  rates  of  duty  are  charjs^e- 
able,  there  shall  be  levied,  collected,  and  paid, 
on  sach  non-ennmerated  article  the  same  rate 
of  doty  as  is  chargeable  on  the  article  which 
it  resembles  paying  the  highest  duty;  and  on 
iD  articles  manuractured  from  two  or  more 
materials  the  duty  shall  be  assessed  at  the  high- 
est rates  at  which  any  cf  iU  component  parts 
wuof  be  ehargeabU,** 

By  §  6  of  the  Act  of  March  8, 1888,  chap. 
121  (22  Stat,  at  L.  489,  491)  title  38  of  the  Re- 
Tised  Statutes  was  abrogated  after  July  1, 
1888,  and  the  following  section  was  substituted 
as  §  2499:  "There  shall  be  levied,  collected, 
tod  paid  on  each  and  every  non-enumerated 
iitide  which  bears  a  similitude,  either  in  ma- 
terial, quality,  texture,  or  the  use  to  which  it 
may  be  applied,  to  any  article  enumerated  in 
Uiis  title  as  chargeable  with  duty,  the  same  rate 
of  duty  which  h  levied  and  oiarged  on  the 
enumerated  article  which  it  most  resembles  in 
iny  of  the  particulars  before  mentioned;  and 
if  any  non-enumerated  article  equally  resembles 
two  or  more  enumerated  articles  on  which  dif- 
ferent rates  are  chargeable,  there  shall  be 
levied,  collected,  and  paid  on  such  non-enumer- 
ated article  the  same  rate  of  duty  as  is  charge- 
able on  the  article  which  it  resembles  paying 
the  highest  duty;  and  on  all  articles  manufao- 
tared  from  two  or  more  materials  the  duty 
ihall  be  assessed  at  the  highest  rates  at  which 
the  component  material  of  chief  value  may  be 
ckargeabls.  If  two  or  more  rates  of  duty  should 
be  applicable  to  any  imported  article  it  shall  be 
dssrified  for  duty  under  the  highest  of  such 
rates:  ProMed^  That  non-enumerated  arti- 
cles similar  in  material  ard  quality  and  text- 
ure, and  the  use  to  which  t^jey  may  be  applied, 
to  articles  on  the  free  list,  and  in  the  manuf act- 
me  of  which  no  dutiable  materials  are  used, 
■bsnbefree.'' 

In  oomparinff  the  former  and  later  enact- 
ments of  S  2^,  it  Is  to  be  noted  that  in  the 
later  one  tbe  words  "of  duty,"  in  italics,  are 
omitted;  that  the  words  in  the  earlier  one,  "at 
which  any  of  its  component  parts  may  be 
cbamable,"  in  italics,  are  omitted,  and  the 
woru  in  the  later  one,  *'at  which  tbe  com- 
ponent material  of  chief  value  may  be  cbarge- 
tblCy^in  italics,  are  substituted  therefor;  and 
tbst  the  following  language  is  added  in  the 
Uter  enactment,  which  does  not  appear  in  the 
earlier  one:  "If  two  or  more  rates  of  duty 
Bboald  be  applicable  to  any  imported  article,  it 
shall  be  classified  for  duty  unoer  the  highest  of 
*Qch  rates:  Protided,  That  non-enumerated 
srticks  similar  in  material  and  quality  and  text- 
ure, and  the  use  to  which  they  may  be  applied, 
to  articles  on  the  free  list,  and  in  the  manufact- 
ure of  which  no  dutiable  materials  are  used, 
ibsU  be  free." 

At  the  dose  of  the  plaintiff's  testimony,  the 
defoidant,  without  putting  in  any  eviaence, 
moved  the  court  to  direct  a  verdict  in  his  fa- 
vor. The  court  did  so,  the  plaintiffs  excepted, 
and  a  verdict  was  rendered  for  the  defend- 

SDt. 

Tbe  question  is  as  to  whether  the  proper  rate 
of  duty  on  the  goods  was  80  per  ceuiad  valorem 
or  only  15  per  cent  ad  valorem.    Leather  was  | 
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a  component  part  or  material  of  the  article, 
and  was  dutiable  at  80  per  cent.  Paper  was  a 
component  part  or  material  of  the  aitide,  and 
was  dutiable  at  15  per  cent.  On  the  view  that 
both  of  those  two  rates  of  duty  were  applicable 
to  the  article,  and  that  there  was  a  provision 
in  §2499,  as  enacted  by  the  Act  of  March  8, 
1888,  that  in  such  case  the  artide  should  be 
classified  for  duty  under  the  highest  of  the  two 
rates,  that  is,  in  this  case,  80  per  cent,  that  rate 
of  duty  was  assessed. 

The  reasons  assigned  by  the  Circuit  Court 
for  directing  a  verdict  for  the  defendant  are 
reported  in  88  Fed.  Rep.  457;  and  it  would 
appear  from  them  that  the  court  gave  no  effect 
1o  the  lat£r  provision  in  §  2499,  as  enacted  by 
the  Act  of  March  3,  1883,  that  *'  on  all  articles 
manufactured  from  two  or  more  materials  the 
dutir  shall  be  assessed  at  the  highest  rates  at 
which  the  component  material  of  diief  value 
may  be  chargeable." 

These  albums  were  articles  manufactured 
from  materials  two  of  which  were  paper  and 
leather;  and,  as  the  evidence  disUncUy  showed 
that  the  paper  was  the  component  material  of 
chief  value,  the  duty  was  assessable  under 
schedule  M  of  the  Act  of  1883,  at  16  per  cent, 
under  the  clause  imposing  that  duty  on  "paper, 
manufactures  of,  or  of  which  paper  is  a  com- 
ponent material,  not  specially  enumerated  or 
provided  for  in  this  Act." 

The  change,  in  the  later  enactment  of  §2499, 
of  the  duty  on  "all  articles  manufactured  from 
two  or  more  materials,"  from  a  duty  "  at  the 
highest  rates  at  which  any  of  its  component 
parts  may  be  char^ble,"*to  a  duty  "  at  the 
highest  rates  at  which  the  component  material 
of  chief  value  may  be  chargieable,"  is  very 
significant,  especially  considered  in  connection 
with  the  new  provision  in  the  later  g  2499,  that 
"  if  two  or  more  rates  of  duty  should  be  ap- 
plicable to  any  imported  artide,  it  shall  be 
classified  for  duty  under  the  highest  of  such 
rates."  There  was  clearly  a  new  classification 
provided  for  as  to  "  all  articles  manufactured 
from  two  or  more  materials,"  based  upon  the 
highest  rate  chargeable  on  "the  component 
material  of  chief  value;"  and  the  further  new 
provision  was  added,  imposing  the  highest  rate 
of  duty  where  two  or  more  rates  of  duty  were  . . -^^ 
applicable  to  an  article.  This  last  provision  i*"! 
was  not  properly  applicable,  under  §  2499,  to 
an  article  "manufactured  from  two  or  more 
materials,"  and  it  had  sufiident  scope  if  ap- 
plied to  articles  not  manufactured  from  two  or 
more  materials,  but  still  prima  fade  subject  to 
two  or  more  rates  of  duty." 

The  decision  by  the  Circuit  Court  in  the 
present  case  was  made  in  January,  1888.  Since 
that  date  there  have  been  three  decisions  bv 
this  court  bearing  on  the  question  involved. 

In  Arthur  v.  Buttciiield,  126  U.  8.  70,  76 
[81:  648,  6451,  decided  in  March,  ^888.  it  was 
held  under  the  later  §  2499,  that  "  to  place  * 
articles  among  those  designated  as  enumerated, 
it  is  not  necessary  that  they  should  be  specific- 
ally mentioned.  It  is  sufficient  that  they  are 
designated  in  any  way  to  distinguish  them 
from  other  articles;"  and  that  the  words 
"manufactures  of  hair"  were  a  suffldent  desig- 
nation to  place  such  manufactures  among  the 
enumerated  articles. 

In  Hartranft  v.  Meyer,  186  U.  8.  287,  289 
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184:  110.  Ill],  decided  io  April,  1890,  atten- 
tion was  call^  to  the  change  made  by  the  Act 
of  1888,  in  §  2409»  in  regard  to  "articles  man- 
ufactured from  two  or  more  materials,"  as- 
sessing the  duty  on  them  "at  the  highest  rates 
at  which  Uie  oomponent  material  of  chief  value 
may  be  chargeable,"  instead  of  "at  the  highest 
rates  at  which  any  of  its  component  parts  may 
be  chargeable,"  as  a  change  by  which, '  instead 
of  making  the  duty  depend  on  the  highest  rate 
at  which  any  component  part  is  chargeable,  it 
is  made  to  depend  oo  the  highest  rate  at  which 
the  oomponent  material  of  chief  value  is 
chargeable;"  and  in  that  case,  the  article  beinf; 
composed  of  silk,  cotton,  and  wool,  the  silk 
being  the  component  material  of  chief  value, 
this  court  held  that  the  duty  was  chargeable 
at  the  eilk  rate,  which  was  higher  than  the  rate 
chargeable  on  the  other  oomponent  materials 
of  Uie  goods. 

So,  too.  in  Mason  ▼.  Bob&rtitm,  189  U.  8. 
624  [85:  293],  decided  in  April,  1891^  2499, 
as  enacted  by  the  Act  of  March  8, 1888,  was 
under  consideration,  and  Arthur  v.  Butterfield 
and  Hariranft  v.  Meyer  were  cited.  The 
question  was  whether  bichromate  of  soda  was  a 
non-enumerated  article,  within  the  "similitude 
clause"  of  §  2499,  and  thus  subject  to  the  same 
duty  as  bichromate  of  potash,  which  was  spe- 
cifically enumerated,  or  was  subject  to  duty  as 
a  chemical  compound  and  salt,  not  specially 
enumerated  or  provided  for  in  that  Act.  The 
Circuit  Court  had  ruled  that  the  article  was  a 
non-enumerated  one,  bearing  a  similitude  in  use 
to  bichromate  of  potash,  had  declined  to  submit 
to  thf  jury  the  Question  of  similitude,  and 
had  diluted  a  verdict  for  the  defendant.  The 
importel  claimed  thnt  the  article  was  liable  to 
duty  of  only  25  per  ceni  ad  valorem  as  a  chem- 
ical compound  and  salt  not  specially  enumer- 
ated or  provided  for  in  the  Act.  This  court 
reversed  the  judgment  of  the  Circuit  Court, 
and  alluded  to  the  fact  that  the  description 
"manufactures  composed  wholly  of  cotton," 
oreren  "manufactures  of  cotton"  had  been 
bdd  to  be  a  suffldrat  enumeration,  citing 
MMrl  V.  MaxweU,  07  U.  8.  16  How.  150  [14: 

Band  FUk  v.  Arthur,  108  U.  8.  481  [26: 
,  and  holding  that  there  was  nothing  in 
ecision  inconsistent  with  the  decisions  in 
Stuart  V.  Maxwell,  57  U.  8.  16  How.  150  [14: 
8881,aDd  in  Arthur  v.  /7ixr,108  U.8.125[27: 6751. 
Thejvdgment<ifthB  Circuit  Otmrt  i$  retermd, 
and  the  ease  ieremanded  to  thai  court  with  an 
imiruetion  to  grant  a  new  trial. 


WILLIAM  C.  WIL80N,  PV.  in  Err.. 

V, 

JE88E  8ELI0MAN. 
(See  a  a  Beporter's  ed.  41-47J 

J^hen  personal  service  is  required  upon  do- 
fetidantsitoekholder  qf  corporation  in  Mis- 
souri, 

L   In  aU  oases  In  wliloh  a  perMmal  liability  is 


sought  to  be  enforoed  hj  judicial  ptooeedingi 
and  after  written  notice,  the  DC»tloe  moii  be  perw 
sonally  served  upon  the  defendant  within  tha 
territorial  Jurisdiotion  of  the  court  by  wham 
order  or  Judfirment  his  personal  liability  is  to  ba 
ascertained  and  fixed,  unless  be  bas  agreed  ia 
advance  to  accept,  or  does  in  fact  accept,  womt 
other  form  of  service  as  sufficient. 

2.  A  stockholder  of  a  corporation  in  lOnoiiri  li 
entitled  to  legal  notice  and  trial  of  the  Imam 
whether  be  Is  a  stockholder,  before  be  can  be 
charged  with  penonal  liabOityas  sn^  opoaa 
juUjrmcnt  recovered  against  the  oorporatioo  or 
by  reason  of  an  execution  against  it;  and  per- 
sonal service  of  the  notice  within  the  Jurisdicdoa 
of  the  court  Is  essential  to  support  an  order  or 
Judgment  ascer  raining  and  establishing  such  Ha- 
blUty,  unless  he  has  voluntarily  appeared  or 
otherwise  waived  his  right  to  such  servica. 

[No.  177.] 

Argued  March  1,  t,  1S9S,    Decided  March  U, 

189B. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri, 
to  review  a  judgment  adjudging  that  defend- 
ant, a  stockholder  of  a  corporation  of  Mi<«oori, 
was  not  liable  for  the  amount  of  a  judgment 
against  the  corporation.  AMrmed, 
8ee  same  case  below,  86  Fed.  Rep.  151 

Statement  by  Mr.  Justice  Qrs^jz 
This  was  an  action  brought  by  Wibon,  a 
citizen  of  Missouri,  against  Seligman,  a  dtiM 
of  New  York,  in  the  Chrcuit  Court  of  the  citv 
of  St.  Louis,  and  duly  removed  by  the  defend- 
ant into  the  Circuit  Court  of  the  United  States. 
The  action  was  upon  an  order  or  ludament  of 
the  state  court  under  section  786  of  the  Re- 
vised Statutes  of  Missouri  of  1879,  (which  ii 
copied  in  the  margin,^  by  which  execution 
was  awarded  against  the  defendant  as  a  stock- 
holder in  the  Memphis,  Carthage  ft  North- 
western Railroad  Company,  a  corporation  of 
Missouri,  upon  a  judgment  recovered  by  the 
plaintiff  against  the  corporation.  The  datoA- 
ant  answered,  denying  that  be  was  a  stock- 
holder, and  averring  Uiat  the  order  or  jodg* 
ment  i^inst  him  was  void,  for  want  of  Juni> 
diction  of  his  person.  The  present  case  wst 
submitted,  a  jury  being  duly  waived  in  writing, 
to  the  court,  which  found  the  following  facts: 
The  plaintiff's  judgment  against  the  oorpor 
ation  was  recovered  in  the  state  court  on  April 
a,  1888,  for  $72,799.88.  and   interest    Upoa 


*If  any  execution  shall  have  been 
any  oorporatlon«  and  there  cannot  U*  found  uy 
property  or  effeota  whereon  to  levy  the  mom,  tbea 
such  execution  may  be  Issued  airaiost  any  of  thi 
stockholders  to  the  extent  of  the  amount  of  tke 
unpaid  balance  of  such  stock  by  him  or  bar  owned: 
provided,  always,  that  no  execution  shall  Ino* 
against  any  stockholder,  except  upon  an  order  of 
the  court  in  which  the  action,  suit  or  other  vr9> 
oeedings  shall  have  been  l)roairht  or  toedtsted. 
made  upon  motion  in  open  court,  after  tuBcksA 
notice  m  writing  to  the  persona  songlit  to  be 
charged:  and,  upon  such  motion,  such  ooon  wai 
order  execution  to  Issue  accordinirtT:  andjirovlded, 
further,  that  no  stockholder  shall  ne  tnolvldaattf 
liable  in  any  amount  over  and  above  the 
of  stock  owned. 


That  appearance  cures  am  defects  In  service  of  prO' 
sess^orUsfionrserviee  eaDceptwant  of  jurisdietoncf 
siidijeet-nuMer;  service  of  summons  bu  party  or  other 
improper  person^  but  a  mereirregukuritVt  see  nofeto 
Knox  T«  Bummers,  2:S10l 

As  to  indtvidual   lidbOUy   of  Stockholders  for 
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eorporote  dehts,  see  noU  to  Hatch  ▼. 

As  to  Kobfltfy  cf  trustees  ofmamtfaetmrUm,m  fciX 
etc,  eofpomMont  oroasoeiatfofiSi  umdsr  Nme  r«* 
ieaetite,/or  not  fOIno  rsporU  see  mats  to  Cksss  v. 
Ourtta,  180068. 
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that  Judgment  executions  against  the  corpora- 
tioo  were  issued  to  the  sheriffs  of  the  several 
coQDties  in  Missouri  through  which  it  had 
buHt  its  road,  and  were  returned  unsatisfied; 
and  the  corporation  was  then,  and  has  been 
ever  since,  insolTcnt.  On  July  9,  1883,  the 
{^intiff  filed  a  motion  in  the  same  court  for  an 
order  that  execution  for  the  amount  of  that 
judgment  issue  against  the  defendant  as  the 
alleged  holder  of  stock  in  the  corporation  on 
which  more  than  the  amount  of  the  judgment 
•gainst  the  corporation  was  still  unpaid.  No- 
Uce  of  this  motion  was  served  on  him  person- 
ally at  his  domicil  in  New  York,  and  was 
posted  in  the  clerk's  office  of  the  state  court. 
No  notice  was  served  on  him  within  the  State 
of  Missouri,  and  he  never  was  a  citizen  or  a 
resident  of  this  State.  At  the  hearing  of  the 
motion,  on  December  8,  1883,  the  defendant 
did  not  appear,  and  the  court  entered  an  order, 
finding  that  he  was  a  stockholder  as  alleged, 
and  was  liable  to  execution  for  the  amount 
of  the  judgment  against  the  corporation,  and 
mntiog  the  motion  and  ordering  execution  to 
&ue  against  him  accordingly.  This  was  the 
order  or  judgment  upon  which  the  present 
action  was  brought. 

Upon  these  facts,  thv^  court  below  gave  judg- 
ment for  the  defendant.  86  Fed.  Kep.  154.* 
The  plaintiff  sued  out  this  writ  of  error. 

Mewn,  James  S.  Botsford  and  MarcuB  T, 
C,  WittiaiM  for  plaintiff  in  error. 

Matn,  James  0.  Broadhead  and  John  (/Bap 
for  defendant  in  error. 

Court  declined  to  hear  counsel  for  defend- 
ant in  error. 

Mr,  Justice  Oray  delivered  the  opinion  of 
the  court: 

The  statute  of  Missouri,  under  which  these 
fvoceedings  were  had,  authorizes  execution 
upon  a  judgment  against  a  corporation  to  be 
ordered  against  any  of  its  stockholders,  only  to 
the  extent  of  the  unpaid  balance  of  their  stock, 
and  "upon  motion  in  open  court,  after  suffl- 
dent  notice  in  writing  to  the  persons  sought  to 
be  charged."  Missow*i  €ten.  Stat.  1865,  chap. 
62,  §  11;  Bev.  Stat.  1879,  §  786;  Rev.  Stat. 
1889,  §  2517.  Each  person  sought  to  be 
charged  as  a  stockholder  is  thus  given  the  right, 
before  execution  can  be  award^  against  him 
OD  a  judgment  against  the  corporation,  to 
written  notice  and  judicial  investigation  of  the 
questions  whether  he  is  a  stockhSder,  and,  if 
he  is,  how  much  remains  unpaid  on  his  stock. 
Although  the  statute  does  not  define  the  course 
of  proceeding  or  the  kind  of  notice  otherwise 
than  by  directing  that  the  proceeding  shall  be 
summary,  upon  motion  and  "after  sufficient 
notice  in  writing  to  the  persons  sought  to  be 
charged,"  there  can  be  no  doubt  that  in  this, 
as  in  all  other  cases,  in  which  a  personal  lia- 
bility is  sought  to  be  enforced  by  judicial  pro 
oeedings  and  after  written  notice,  the  notice 
must  be  personally  served  upon  the  defendant 
within  the  territorial  jurisdiction  of  the  court 
by  whose  order  or  judgment  his  personal  lia- 
bility is  to  be  ascertained  and  fix^,  unless  he 
has  agreed  in  advance  to  accept,  or  does  in  fact 
•ccept,  some  other  form  of  service  as  sufficient. 

The  general  principles  applicable  to  this 
subject  were  clearly  ana  exhaustively  discussed 
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by  this  court,  speaking  by  Mr,  Justice  Field, 
in  Pennoyer  ▼.  Neff,  95  U.  S.  714  [24-  565], 
from  which  it  will  be  sufficient  to  quote  a  few 
sentences:  "  Every  State  possesses  exclusive 
jurisdiction  and  sovereignty  over  persons  and 
property  within  its  territory,"  and  "no  State 
can  exercise  direct  jurisdiction  and  authoritv 
over  persons  or  property  without  its  territory .'* 
p.  722  p68].  **It  is  in  virtue  of  the  State's 
Jurisdiction  over  the  property  of  the  no d resi- 
dent situated  within  its  limits,  that  its  tribunals 
can  inquire  into  that  nonresident's  obligations 
to  its  own  citizens,  and  the  inquiry  can  then  be 
carried  only  to  the  extent  necessary  to  control 
the  disposition  of  the  property."  p.  723  [539]. 
"  Where  the  entire  object  of  the  action  in  to 
determine  the  personal  rights  and  obligations 
of  the  defendants,  that  is,  where  the  suit  is 
merely  in  personam,  constructive  service  in 
this  form  upon  a  nonresident  is  ineffectual  for 
any  purpose.  Process  from  the  tribunals  of 
one  State  cannot  run  into  another  State,  and 
summon  parties  there  domiciled  to  leave  its 
territory,  and  respond  to  proceeding  against 
them.  Publication  of  process  or  notice  w  ilbin 
the  State  where  the  tribunal  sits  cannot  create 
any  greater  obligation  upon  the  nonresident  to 
appear.  Process  sent  to  him  out  of  the  State, 
and  process  published  within  it,  are  equally  un- 
availing in  proceedings  to  establish  his  personal 
liability. "  p.  727  [570.]  "A  judgment  which 
can  be  treated  in  any  State  of  this  Union  as 
contraiT  to  the  first  principles  of  justice  and 
as  an  absolute  nullity,  because  rendered  with- 
out any  jurisdiction  of  the  tribunal  over  the 
party,  is  not  entitled  to  any  respect  in  the  State 
where  rendered."  p.  782  [5721.  "To  give 
such  proceedings  any  validity,  there  must  be 
a  tribunal  competent  "by  its  constitution,  that 
is,  by  the  law  of  its  creation,  to  pass  upon  the 
subject-matter  of  the  suft;  and  if  that  involves 
merely  a  determination  of  the  personal  liability 
of  the  defendant,  he  must  be  brought  within 
its  jurisdiction  by  service  of  process  within  the 
State,  or  his  voluntary  appearance."  p.  788 
[572.]  See  also  B'Areu  v.  Ketchum^  52  U.  S. 
11  How.  165  [18:  648T;  8i,  Clair  v.  Oox,  106 
U.  8.  850  [27:  222];  Latimer  ▼.  Union  Pac. 
R.Go.43  Mo.  105. 

It  may  be  admitted  that  any  State  may  by 
its  laws  require,  as  a  condition  precedent  to 
the  right  of  a  corporation  to  be  org^anized,  or 
to  transact  business,  within  its  territory,  that 
it  shall  appoint  an  agent  there  on  whom  pro- 
cess may  be  served;  or  even  that  every  stock- 
holder in  the  corporation  shall  appoint  an 
agent  upon  whom,  or  designate  a  domicil  at 
which,  service  may  be  made  within  the  State, 
and  that,  upon  his  failure  to  make  such  ap- 
pointment or  designation,  the  service  may  be 
made  upon  a  certain  public  officer,  and  that 
judgment  rendered  against  the  corporation 
after  such  service  shall  bind  the  stockholders, 
whether  within  or  without  the  State.  In  such 
casetiB,  the  service  is  held  bindiog  because  the 
corporation,  or  the  stockholders,  or  both,  as 
the  case  may  be,  must  be  taken  to  have  con- 
sented that  such  service  within  the  State  shall 
be  sufficient  and  binding;  and  no  individual  is 
bound  by  the  proceedings  who  is  not  a  stock- 
holder. Lafayette  Ins,  Co,  ▼.  Frenefi,  69  U. 
S.  18  How.  404  [15:  4611;  ExparU  SehoUen- 
berger,  96  U.  S.  869  [24:  863J;  Pennoyer  v. 
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bj  the  Juij  of  the  iostnictioD  and  such  the 
fact  in  this  case  is  evident  from  the  findings. 
Indeed,  it  would  seem  from  some  of  the  testi- 
mony Uiat  the  course  or  strike  of  this  vein  was 
not  exactly  along  the  boundary  line  between 
the  Comanche  and  the  Shannon,  but  varying 
somewhat  therefrom;  hence  the  apex,  in  its 
full  width  and  with  some  portions  of  its 
length,  might  be  found  in  each  claim,  and  so 
discovered  justify  the  discoverer  in  obtaining 
title  to  each. 

We  see  no  error  in  the  proceedings,  and  the 
judgment  will  be  affirmed. 


UNITED  STATES.  Appt^ 

V. 

WILLIAM  WILSON. 

<8ee  &  a  Reporter's  ed.  2i-28.) 
Salary  of  postnuuter—when  entitled  to  increase, 

1.  Where  a  postofBce  has  been  changed  from  one 
of  the  fourth  class  to  one  of  the  third  class,  and 
the  salary  of  the  postmaster  has  been  corre- 
spondiDffly  ohanired  and  increased,  one  who 
was  theu  performlnfir  the  duties  of  postmaster  at 
that  office  became  entitled  to  the  salary  thus  in- 
creased, although  the  President  did  not  commis- 
sion him  as  a  third  class  postmaster  until  some 
months  thereafter;  such  salary  could  not  be  af- 
fected by  an  order  of  the  sixth  auditor. 

S.  The  whole  theory  of  the  Act  of  1883,  is  that 
every  postmaster  shall  receive  a  salary  depend- 
ent upon  and  regulated  by  the  amount  of  busi- 
ness done  at  his  office. 

[No.  1167.] 

Argued  Jan,  $6, 189£.  Decided  March  U,  1892. 

AFFEAL  from  a  judgment  of  the  Court  of 
Claims,  in  favor  of  a  postmaster  for  the 
recovery  of  his  salary  after  it  has  been  in- 
creased to  that  of  a  third  class  postmaster. 
AJhmed. 

The  facts  are  stated  in  the  opinion. 

See  same  case  below,  26  Ct  CI.  186. 

Mr.  A*  X.  Parker*  Asst,  Atty-6en.,  for 
appellant. 

Mr,  Harrey  Spauldin^  for  appellee. 

Mr,  Justice  Tiaaiar  delivered  the  opinion  of 
the  court: 

This  was  an  action  in  the  Court  of  Claims 
by  a  late  postmaster  of  Chadron,  Nebraska,  to 
recover  an  alleged  balance  of  salary  daimed  to 
be  due. 

The  material  facU  are  these:  The  claimant 
was  a  fourth  class  postmaster,  duly  appointed 
and  qualified,  at  Chadron.  Nebraska,  from 
July  1,  1885,  to  January  26,  1887.  When  he 
was  first  appointed  the  salary  of  the  office  was 
$1,000  a  year;  and  it  continued  at  that  figure 
until  October  1,  1886,  when,  by  an  order  of 
the  Postmaster-General,  issued  a  few  days  pre- 
viously, the  ofllce  was  assigned  to  the  third 
class,  and  the  salary  was  incraued  to  $1,600  a 
vear.  Although  the  ofi9ce  was  thus  advanced 
in  rank  and  the  salary  attached  to  it  increased, 
and  the  claimant  continued  to  discharge  the 
duties  of  it»  be  was  not  oommiasioned  by  the 

As  to  extra  pay  or  compensation  to  others,  see 
noU  to  United  SUtes  v.MacdanieUS:  587. 


President  a  third  dasa  postmaster  until  Janu- 
ary 25,  1887;  and  under  an  order  of  the  6ixth 
Auditor,  dated  November  16, 1886.  he  was  not 
permitted  to  enjoy  the  benefits  of  the  increased 
salary  until  he  was  commissioned  a  third  class 
postmaster,  but  continued  to  draw  a  salary 
from  October  1, 1886,  to  January  25,  1887,  at 
the  rate  of  only  $1,000  a  year.  Insisting  that 
his  salary  for  the  period  last  mentioned  should 
have  been  at  the  rate  of  $1,600  a  year,  under 
the  order  of  the  Postmaster-Cknml,  instead  ot 
at  the  rate  he  was  paid,  the  claimant  brought 
his  action  in  the  Court  of  Claims  to  recover 
such  alleged  balance.  That  court  sustained 
his  claim,  and  rendered  judgment  in  his  favor 
for  $190,  that  being  the  difference  between  the 
amount  of  his  salarv  for  the  period  mentioned 
at  $1,000  a  year  and  at  $1,600  a  year.  26  Ct. 
CI.  186.  From  that  judgment  the  United  States 
appealed. 

To  understand  the  precise  nature  of  the 
question  involved  in  this  case,  a  reference  to  the 
Act  of  March  8,  1888,  chap.  142, 22  Stat  at  L. 
600, 602,  relating  to  the  salaries  of  postmasters, 
is  necessaiy.    Section  1  of  that  Act  reads  thus: 

"That  the  respective  compensation  of  post- 
masters of  the  first,  second,  and  third  clanes 
shall  be  annual  salaries,  assigned  in  even  hun* 
dreds  of  dollars,  and  pavable  in  quarterly  pay- 
ments, to  be  ascertained  and  fixed  by  thePost- 
master-Oeneral  from  their  respective  quarterly 
returns  to  the  Auditor  of  the  Treasury  for  the 
Post  Ofllce  Department,  or  copies  or  duplicates 
thereof,  to  be  forwarded  to  the  First  Assistant 
Postmaster-General,  for  four  quarters  imme- 
diately preceding  the  adjustment,  at  the  fol* 
lowing  rates,  namely:^ 

Then  follows  a  table  of  what  shall  constitute 
ofiices  of  the  various  classes,  with  the  salary 
attached,  the  salary  in  each  instance  being 
made  dependent  upon  the  gross  receipts  of  the 
oflSce;  and,  with  reference  to  third  chusoflices, 
the  section,  in  one  paragraph,  provides  as  fol- 
lows: 

"Gross  receipts,  four  thousand  two  hundred 
dollars,  and  not  exceeding  five  thousand  dol- 
lars, salary,  one  thousand  dx  hundred  dol- 
lars." 

Ofi9ce8  whose  gross  receipts  are  less  than 
$1,900  per  annum  are  assigned  to  the  fourth 
class;  and  bv  section  2  of  the  Act  it  is  provided 
that  the  salary  of  postmasters  of  that  class 
shall  be  determined  by  a  graduated  scale  of 
commissions  upon  postages,  etc.,  and  the  box 
rents  collected,  the  same  to  be  ascertained  and 
allowed  by  the  Auditor  of  the  Treasury  for 
the  Post  Ofiice  Department  in  the  settiement 
of  the  accounts  of  such  poMmastert  upon  their 
sworn  quarterly  returns.  The  second  section 
then  provides  as  follows: 

**That  when  the  compensation  of  any  post- 
master of  this  class  shall  reach  two  huiidred 
and  fifty  dollars  for  four  consecutive  quarters 
each,  exclusive  of  oommissions  on  money- 
order  business,  and  when  the  returns  to  the 
auditor  for  four  consecutive  quarters  shall 
show  hi(n  to  be  entitled  to  a  compensation  in 
excess  of  two  hundred  and  fifty  dollars  per 

auarter,  the  auditor  shall  report  such  fact  to 
le  Postmaster-€^neral,  who  shall  assign  the 
ofl9ce  to  its  proper  class,  and  fix  the  «alary  of 
the  postmaster  as  provided  by  section  one  of 
this  Act.** 
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Memn,  J.  Habley  Ashton  and  Thcmtu 
D,  Biordan,  for  appellant: 

It  is  an  hUtorical,  and  an  adjudicated  fact, 
thtt  this  legislation,  framed  in  supposed  con- 
formity wiui  the  provisions  of  the  Treaty  of 
18H0,  was  aimed  against  the  immigratioD  of 
Cbinese  laborers — ^not  the  coming  oi  others  to 
the  Uoited  States. 

Ohno  Heong  ▼.  United  States,  113  U.  S.  545 
(28:  773);  Chinese  Exclusion  Case,  130  U.  8. 
597  (32:  1072);  Be  Low  Yam  Ghow,  13  Fed. 
Rep.60a 

All  general  terms  in  statutes  are  to  be  lim- 
ited to  those  persons  and  objects  to  which  the 
Legislatoie  intended  to  apply  them,  and  are  to 
be  so  coostrued,  if  possible,  as  to  aroid  an  un- 
just or  an  absurd  conclusion. 

United  States  t.  Palmer,  16  U.  8.  8  Wheat. 
681  (4:477;)  United  States  v.  Kirbp,  74  U.  8. 

7  Wall.  482  (19:  278);  Smyihe  t.  ime,  90  U. 
8.  28  Wall.  880(23: 49);  Re  Low  7am  Chow,  18 
Fed.  Rep.  610;  Brewer  v.  Blougher,  39  U.  8. 
U  Pet  196  (10:  416);  United  States  ▼.  Free- 
man, 44  U.  8.  8  How.  565  (11 :728):  Eimderson 
▼.  New  York,  92  U.  8. 268  (28: 547). 

By  the  general  international  law  foreigners 
who  have  become  domiciled  in  a  country 
other  than  their  own,  have  certain  rights  and 
duties  which  place  them  to  some  extent  upon 
the  same  footing  as  the  citizens  of  that  coun- 

Yattel,  Bk.  1,  chap.  XIX..  g  218;  1  PhiL 
lot  Law,  chap.  XVIII. ;  2  Wharu  Int.  Law 
I>iR-  §  ld8.  p.  286;  Murray  v.  TTie  Charming 
Bet»^,  6  U.  8.  2  Cranch,  120  (2: 226). 

The  rule  is,  that  the  court  should  discard  any 
construction  of  such  an  enactment  which 
would  lead  to  absurd  consequences. 

Oates  V.  First  Nat,  Bank  of  Montgomery, 
100  U.  8. 244  (25: 582);  United  States  v.  Kirhy, 
74  U.8.  7  Wall.  486  (19: 280);  Cwrlif^  v.  United 
i^otst.  88U.  8.  16  Wall.  153  (21:429);  Rb  Leong 
Tick  Dew,  2  West.  Coast  Rep.  83. 

The  court  will  construe  the  6th  section  of 
the  Act  of  1884  so  as  to  be  in  harmony  with  our 
treaties  with  China,  and  the  established  prind- 
dples  of  international  law. 

Murray  v  The  Charming  Betsey,  6  U.  8.  2 
Crancb,  118  (2:  226). 

The  principle  was  recognized  as  one  of 
paramount  force,  in  the  construction  of  mu- 
nicipal legislation,  by  all  the  judges  of  £ng- 
laua,  in  the  great  case  of  Beg.  v.  Keyn,  L.  K. 

8  Eich.  Div.  63. 

It  was  applied  by  Lord  Stowell  in  the 
celebrated  case  of  Le  Louis  {h  Dod.  A  dm.  239), 
by  Dr.  Lushinf^ton  in  The  Annapolis  (Lush. 
Adm.  295),  and  Vice  Chancellor  Wood,  and  the 
Lords  Justices,  on  appeal,  in  the  case  of  0:)pe 
▼.  Dokerty  (1  Kay  &  J.  867,  2  De  G.  <fe  J.  614. 

Every  sovereign  who  has  given  an  asylum 
to  foreigners,  considers  himself  no  less  of- 
fended by  an  injury  done  to  the  latter,  than  he 
would  be  by  an  act  of  violence  committed  on 
bis  own  subjects. 

Vattel,  Bk.  11,  chap.  Vin.,§  104;  Be  Ah 
Ping,  11  Sawy.  20. 

It  is  impossible  for  these  resident  merchants, 
cver^  time  they  go  abroad,  to  procure  these 
foreign  certificates,  and  to  require  them  to 
F^uce  them,  as  the  only  evidfenco  of  their 
right  to  reenter  the  country,  would  be  in  effect 
nmolntefy  andanconditionally  to  exclude  them. 
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Henderson  t.  New  York,  92  U.  8.  268  (23: 
647). 

Mr.  A*  X.  Parker,  Aut.  Atty-Oen.,  for 
appeUee. 

Mr.  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

Before  proceeding  to  dispose  of  this  case 
upon  the  merits  the  question  of  jurisdiction, 
although  not  argued  By  counsel,  must  receive 
attention. 

The  Act  of  Congress  of  March  8,  1891,  es- 
tablishing circuit  courts  of  appeals  and  defin 
ing  and  regulating  the  jurisdiction  of  toe 
courts  of  the  United  States,  (26  Stat,  at  L. 
826,)  was  passed  to  facUitate  the  prompt  dis- 
position of  cases  in  this  court  and  to  relieve  it 
from  the  oppressive  burden  of  general  litiga- 
tion, which  unpeded  the  examination  of  cases 
of  public  concern,  and  operated  to  the  delay  of 
suitors.    Be  Woods,  148  U .  S.  202  [36: 125j. 

By  section  4,  '*the  review,  by  appeal,  by 
writ  of  error,  or  otherwise,  from  the  existing 
circuit  courts  shall  be  had  only  in  the  Supreme 
Court  of  the  United  States  or  in  the  circuit 
courts  of  appeals  hereby  established  accordiui; 
to  the  provisions  of  this  Act  regulating  the 
same." 

By  section  14,  section  691  of  the  Revised 
Statutes,  and  section  3  of  the  Act  of  February 
16,  1875,  chap.  77  (18  Stat,  at  L.  816),  and  "all 
acts  and  parts  of  acts  relating  to  appeals  or 
writs  of  error  inconsistent  with  the  provisions 
for  review  by  appeals  or  writs  of  error  in  the 
preceding  sections  five  and  six  of  this  Act," 
were  repealed. 

Under  section  5,  appeals  or  writs  of  error 
may  be  taken  from  the  circuit  courts  directly 
to  this  court  in  six  specified  classes  of  cases, 
namely: 

'*[1J  In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  ouestion 
of  jurisdiction  alone  shall  be  certified  to  the 
Supreme  Court  from  the  court  below  for  decis- 
ion. [2]  From  the  final  sentences  and  de- 
crees in  prize  causes.  [8]  In  cases  of  convic- 
tion of  a  capital  or  otherwise  infamous  crime. 
[4]  In  any  case  that  involves  the  construction 
or  application  of  the  Constitution  of  the  United 
States.  [6]  In  any  case  in  which  the  consti- 
tutionali^  of  any  law  of  the  United  States,  or 
the  validity  or  construction  of  any  Treaty  made 
under  its  authority,  is  drawn  in  question.  [6] 
In  any  case  in  which  the  constitution  or  law  of 
a  State  is  daimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States." 

By  section  6,  the  circuit  courts  of  appeals 
"shall  exercise  appellate  jurisdiction  to  review 
by  appeal  or  by  writ  of  error,"  final  decisions 
of  the  circuit  courts  "in  all  cases  other  than 
those  provided  for  in  the  preceding  section  of 
this  Act,  unless  otherwise  provided  by  law." 
The  appellate  jurisdiction  not  vested  in  this 
court  was  thus  vested  in  the  court  created  by 
the  Act,  and  the  entire  jurisdiction  distributecf. 
McLisli  T.  Boff,  141  U.  S.  661,  668  [85:  893]. 

The  words  "unless  otherwise  provided  by 
law"  were  manifestly  inserted  out  of  abundant 
caution,  in  order  that  any  qualification  of  the 
jurisdiction  by  contemporaneous  or  subsequent 
acts  should  not  be  construed  as  taking  it  away 
except  when  expressly  so  provided.  Implied 
repeals  were  intended  to  be  thereby  guarded 
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Nd[,  95  U.  8.  714.  785  [24:  565.  5781;  VaOee 
V.  Dumergue,  4  Exch.  290,  808;  Copm  v.  Adr 
amson,  L.  R  9  Exch.  845,  855,  856,  and  L.  R. 
1  Exch.  DiT.  17. 

But  such  is  DOt  this  case.  IJDder  a  former 
statute  of  Missouri,  any  officer,  holding  an  ex- 
ecution against  a  corporation  which  had  been 
returned  unsatisfied,  might,  without  further 
action  of  the  court,  levy  the  same  execution 
upon  the  property  of  stocliholders  within  the 
State.  Missouri  Rev.  Stat.  1855,  chap.  84, 
g§  18,  14.  In  that  condition  of  the  law,  the 
Judgment  and  execution  bound  only  the  prop- 
erty of  stockholders  on  which  it  was  levied 
within  the  State,  and  created  no  personal  lia- 
bility on  their  part  which  could  be  enforced 
by  suit  in  another  State;  and  if  the  oflScer 
[46]  levied  the  execution  on  the  property  of  any 
person  not  a  stockholder,  he  was  liable  as  a 
trespasser.  The  very  object  of  the  existing 
.  statute,  as  manifest  on  its  face,  and  as  declared 
bv  the  Supreme  Court  of  Missouri,  was  to 
change  the  Jaw,  so  as  to  leave  nothing  to  the 
discretion  of  the  officer,  and  to  require  the 
judgment  creditor  to  apply  to  the  court  for 
execution  against  any  person  whom  he  sought 
to  charge  as  a  stockholder,  and  to  have  all 
questions  affecting  his  relations  to  the  corpo- 
ration and  its  creditors  investigated  and  deter- 
mined by  the  court  before  an  execution  should 
issue  against  him.  Skrainka  t.  AUen,  76  Mo. 
884,  891.  And  see  Holyoke  Bank  v.  Goodman 
Paper  MJg,  Go.  9  Cosh.  576,  588. 

In  the  case  at  bar,  the  defendant  never  resided 
in  Missouri,  and  was  not  served  with  process 
within  the  State,  either  upon  the  original  writ 
against  the  corporation,  or  upon  the  motion  for 
execution  against  him.  He  denies  that  he  was 
a  stockholder,  and  the  qhestion  whether  he  was 
one  was  not  tried  or  <teided  in  the  controversy 
between  the  plaintiff  and  the  corporation,  nor 
inrolved  in  the  Judgment  recovered  by  one  of 
those  partiee  against  the  other.  Under  the 
statute  of  Missouri,  and  npon  fundamental 
principles  of  jurisprudence,  he  is  entitled  to 
1^^  notice  and  trial  of  the  issue  whether  he  is 
a  stockholder,  before  he  can  be  charged  with 
personal  liability  as  such;  and  personal  service 
of  the  notice  within  the  jurisdiction  of  the 
court  Is  essential  to  support  an  order  or  judg- 
ment ascertaining  and  establishing  such  Uabil- 
ity,  unless  be  has  voluntarily  appeared,  or 
otherwise  waived  his  right  to  sucm  service 
which  be  has  not  done  in  this  case. 

These  views  are  maintained  by  a  very  recent 
decision  of  the  Supreme  Court  of  Missouri  in 
WiUonY.  8t,  I/mU  d  8.  F.  R  Co.  (Mo.)  18  8. 
W.  Rep.  286,  as  well  as  by  the  English  cases 
[47]  expounding  the  Stat  of  8  &  9  Vict.  d.  16. 
$  86,  which  was  the  source  of  the  provision  of 
the  existing  statute  of  Missouri.  Edwardi  t. 
Kilkenny  db  G.  8.  d  W,  R  Co.  1  C.  B.  N.  8. 
409,  and  14  C.  B.  N.  8.  526,  and  note,  citing 
words  of  English  statute;  llfraeombe  B,  Co,  t. 
Ikwn  d8.RCo.l^  R  2  C.  R  15;  Shfrimp- 
ton  ▼.  Bidmauth  ^.  Cb.  L.  R  8  C.  P.  80; 
Skrainka  t.  AUen,  76  Mo.  884,  888,  889.  See 
also  BowU  ▼.  Mangleedotf,  88  Kan.  194. 

The  cases  in  which  judgments  against  a  ter* 
ritorial  and  municipal  corporation  have  been 
enforced  against  its  inhabitants,  either  by  di- 
lect  levy  of  execution  on  their  property,  ac- 
cording to  common  law  or  ancient  usage,  as 
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in  New  England,  or  by  mandamus  to  levy  a 
tax  to  pay  uie  ludgment,  pursuant  to  expras 
statute,  as  in  Missouri,  have  no  bearing  upo» 
this  case.  BloomfiM  v.  Charter  Oak  Bank, 
121  U.  S.  121,  129  [80:  928,  927],  and 
cited;  State  v.  Bainey,  74  Mo.  229. 
Judgment  affirmed. 


LAU  OW  BEW,  Appi,, 

V, 

UNITED  STATES. 

(See  8.  G.  Beporter's  ed.  47-64.1 

Judgment  of  Circuit  Court  of  Appe&U,  wke» 
revieteable—Ohineee  Beetrtdion  Aei—cem- 
itrueiion  of  statutee—eeetion  tix  ef  CkiMm 
Beetriction  Aet— right  cf  Chinem  mtrdmnU 
by  Treaty— Chinese  metihanti  domieUed  here 
may  leave  the  country  andre-enter  i^-^eertiJL' 
cate  not  required* 

L  The  Judgment  or  decree  of  the  GIreult  Oourt  of 
Appeals  in  a  ease  of  habeas  oorpus  is  revtewabl* 
by  this  oourt  upon  certiorari  when  qiieetiooi  of 
gravity  and  importaooe  are  involved. 

X>  Section  6  of  the  Chinese  Bestiictlon  Act  of 
May  0,  1888,  as  amended  by  tbe  Act  of  July  S» 
1884,  prescribing  the  certificate  to  be  pcodui«l  by 
a  Chinese  person  other  than  a  laborer,  as  tbe  only 
evidence  permissible  to  estabUah  his  right  of  ro- 
entry  into  the  United  States,  doea  not  appty  to 
Chinese  merchants  already  domiciled  in  tk» 
United  States  who,  having  left  tbe  coimiry  'or 
temporary  purposes  ofilmoineeeresiuK,  seek  to  rs- 
enter  it  on  their  return  to  their  bostnesB  and ' 
homes. 

8.   Statutes  should  receive  a  sensible 
such  as  win  effectuate  the  legisiattve  intastioii. 


Kora.— ^  to  when  habeae  eorpm  nay 
whennot;  andfrom  what  eoiartt,  ofid  i>y 
whalmay  he  inquired  into  by  wrUeif^  sea«oCs  m 
United  States  v.  Hamilton,  1: 48a 

^totohatQiMseiofismaifbeeoiitlderwIeii  hebeae 
eorptis,  see  note  to  Bx  parte  Ourll,  tf:  Ml 

Aeto  stiqwtittoti  of  wrtt  of  habeas  corptii,sesiiflt» 
to  Luther  v.  Bordeo,  12:fi8L 

Am  to  etmifbnuMan  of  tAaHmU^  aecordlmg  Is  par* 
pose  for  uOUeh  il  we»  pamed^  see  «oCs  to  Uallsi 
States  V.  Saunders,  tik  781 

Am  to  pfxwtaMin  etatutee;  eonetrueUom  and  <nter> 
pr«taUon,  see  fioto  to  United  States  v.  Dieksoo.  lit 


ITkot  popular  and  rsesfoed  in^KNt  of  worit  ptr* 
nUhet  ruU  of  interpretaUonin  knot  a»  wtti  mim 
pubiic  and  soetal  tranaaetiom;  exeepHone  and  qitaM- 
jtoo^iont;  aeeiMtomsd  senss  and  naops,  see  note  lo 
Ifaillard  v.  Lawrence,  14:  ttft. 

AMtoeoMtrucU(mof  etahUee;  journaUefthe  LtO' 
idaturt:  viewe  of  indiotdtiol  membsrt;  moHat  efhtf-^ 
Mature; /roiid  in  pauaqe*  see  note  to  Blake  v.  Ka> 
tional  City  Bank,  28:118. 

Am  towhen  ^may^*  meam*^muai^  or  ^thoM,^ 
when  a  power  for  pMtc  purposes  Is  eomferrwi.  • 
duty  arCsee  to  execute  that  power^  see  note  to  Miaor 
V.  Mechanics  Bank  of  Alexandria,  Ti  4f  • 

A»  to  contMtutUmaUttf  of  toies  or  qf  rqMal  er 
niodi(/loat<ofi  of  iUitute,  see  wMio  Fletoher  v.  Feck, 
8:188. 

^  to  retroepeotioe  iCatu^  leiKiii  vaNd,  sea  «i(e  IS 
Otoe  County  v.  Baldwin,  88: 881. 

Am  to  eieet  ofrepealof  etotute  on  pendHia aeCieiii 
see  fioCe  to  United  States  v.  Tyneo,  8(k  U8L 

At  to  repeal  cf  etatute  by  in^iMeaNofi,  see  note  t» 
United  States  v.  Heodersoo,  80: 98. 
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tad  If  po«ibtoto  tf  tOATOidaniinjustormn  ab- 
•onl  oooehisloii. 

1  TIm  words  ^  who  shall  be  about  to  come  to  the 
United  Slates  **  In  seoUon  six  of  the  Chinese  Be- 
•CriotlonAct,  should  be  limited  to  those  who  are 
tboot  to  oome  to  the  United  States  for  the  first 
time. 

1  Bf  oar  Treaty  with  Ohina,  Chinese  merchants 
domiciled  in  the  United  States  have  and  are  en- 
titled to  exerdse  the  right  of  free  egress  and  in- 
gress and  all  other  rights,  privileges  and  immu- 
alties  enjoyed  in  this  country  by  the  oitixens  or 
sabjects  of  the  most  favored  nation. 

1  Section  6  of  the  Chinese  Restriction  Act  as 
amended,  was  not  intended  to  prohibit  Chinese 
merchants  having  a  commercial  domicil  here, 
from  leaving  the  country  for  temporary  pur- 
poses and  then  returning  to  and  re-entenng  it. 

[No.  1468.] 
Argued  Jan.  U,  1892,    Decided  March  14, 1892. 

OK  WRIT  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth 
Circait,  to  review  a  judgment  of  that  Court. 
alBrmiDg  the  judgment  of  the  Circuit  Court  of 
tbe  United  States,  for  the  Northern  District  of 
California,  in  a  case  of  habeas  corpus,  which 
determined  that  Lau  Ow  Bew,  is  a  Chinese 
person  forbidden  by  law  to  land  within  the 
United  States  or  to  remain  there  and  ordered 
that  he  be  transported  to  the  port  in  China 
whence  he  came.  Reversed,  with  directions  to 
discharge  the  petitioner,  etc. 

See  same  case  below,  47  Fed.  Rep.  578,  641. 
On  application  for  certiorari,  141 U.  S.  588  [85: 
868].     ^ 

Statemem  Hy  Mr.  mi^  Justice  Fuller: 

This  k  a  wiit  of  certiorari  for  the  review  of 
i  judgment  of  the  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit,  affirming  the  judgment 
of  the  Circuit  Court  of  the  United  States  for 
tbe  NorUiem  District  of  California,  in  a  case 
of  habeas  corpus,  which  determined  that  Lau 
Ow  Bew,  tbe  appellant,  is  a  Chinese  person 
forbidden  bv  law  to  land  within  the  United 
States,  and  has  do  right  to  be  or  remain  there- 
in, and  ordered  that  ne  be  deported  out  of  the 
couDtiy,  and  transported  to  the  port  in  China 
whence  he  came. 

The  proceedings  Id  tbe  Circuit  Court  are  set 
out  in  the  application  for  the  certiorari,  as  re- 
ported in  141  U.  S.  588  [85:  888].  The  case 
Wis  heard  and  determined  in  that  court  upon 
ID  acreed  statement  of  facts,  as  follows: 

"It  is  hereby  stipulated  and  agreed  that  the 
following  are  the  facts  herein: 

''  Iflt.  That  the  said  Lau  Ow  Bew  is  now  on 
board  the  SS.  Oceanic,  which  arrived  in  the 
port  of  San  Francisco.  State  of  California,  on 
tbe  11th  day  of  August,  A.  D.  1891,  from 
Hoog  Kong,  and  is  detained  and  confined 
tbereon  bv  Captain  Smith,  the  master  thereof. 

**  2d.  That  the  said  passenger  is  now  and  for 
•eyenteen  years  last  past  has  been  a  resident  of 
tbe  Uniteo  States  and  domiciled  therein. 

"8d.  That  dtiring  all  of  said  time  the  said 
pMsenger  has  been  engaged  in  the  wholesale 
and  importing  mercantile  business  in  the  city 
of  Portland,  State  of  Or^on,  under  the  firm 
name  and  style  of  Hop  Chong  &  Co. 

"4th.  That  said  firm  is  worth  $40,000.  and 
liid  passenger  has  a  one  fourth  interest  therein* 
in  aodititioD  to  other  properties. 
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*'  5th.  That  said  firm  does  a  business  annu- 
alljr  of  $100,000,  and  pays  annually  to  the 
dnited  States  government  large  sums  of  money, 
amounting  to  many  thousand  of  dollars,  as 
duties  upon  imports. 

"  6th.  That  on  the  80th  day  of  September,  A. 
D.  1890,  the  said  passenger  departed  from  this 
country  temporarily  on  a  visit  to  his  relatives 
in  China,  with  the  intention  of  returning  as 
soon  as  possible  to  this  country,  and  returned 
to  this  country  by  the  steamship  Oceanic  on 
the  11th  day  of  August,  A.  D.  l&l. 

**  7th.  That  at  tbe  time  of  his  departure  he 
procured  satisfactory  evidence  of  hb  status  in 
this  country  as  a  merchant,  and  on  his  return 
hereto  he  presented  said  proofs  to  the  collector 
of  the  port  of  San  Francisco,  but  said  collector, 
while  acknowledging  the  sufficiency  of  said 
proofs  and  admitting  that  Uie  said  passenger 
was  a  merchant  domiciled  herein,  refused  to 
permit  the  said  pa&senger  to  land  on  the  sole 
ground  that  the  said  passenger  failed  and  neg- 
n*cted  to  produce  the  certificate  of  the  Chinese 
government  mentioned  in  section  6  of  the  Chi- 
nese Restriction  Act  of  May  6, 1882,  as  amended 
by  the  Act  of  July  5.  1884." 

The  Circuit  Court  rendered  judgment  Sep- 
tember 14. 1891,  (47  Fed.  Rep.  578,)  which,  the 
case  having  been  carried  by  appeal  to  the  Cir- 
cuit Court  of  Appeals  for  the  X^inth  Circuit, 
was  on  tbe  7th  day  of  October,  1891,  affirmed. 
47  Fed.  Rep.  641. 

On  November  16.  1891,  this  court  upon  the 
application  of  appellant,  ordered  that  a  writ 
of  certiorari  issue  to  the  Circuit  Court  of  Ap- 
peals requiring  it  to  certify  the  case  up  for  re- 
view and  determination,  under  section  six  of 
the  Act  to  Establish  Circuit  Courts  of  Appeals, 
approved  March  8, 1891.   26  Stat.  atL.  826, 828. 

The  fifth  article  of  the  Treaty  concluded 
July  28, 1868,  between  the  United  States  and 
Cbma  known  as  the  "  Burlingame  Treaty," 
(16  Stat.  atL.  789,)  declares  that: 

"The  United  States  of  America  «nd  the 
Emperor  of  China  cordially  recognize  the  in- 
herent and  inalienable  right  of  man  to  change 
his  home  and  allegiance,  and  also  the  mutiml 
advantage  of  the  free  migration  and  emigration 
of  their  citizens  and  subjects,  respectively,  from 
the  one  country  to  the  other,  for  purposes  of 
curiositv,  of  traide,  or  as  permanent  residents." 

Article  YI.  of  that  Treaty  is  as  follows: 

''Citizens  of  the  United  States  visiting  or 
residing  in  China  shall  enjov  the  same  priv- 
ileges. Immunities,  or  exemptions  in  respect  to 
travel  or  residence  as  may  be  there  enjoyed  by 
the  citizens  or  subjects  of  tbe  most  favored 
nation.  And  reciprocally,  Chinese  subjects 
visiting  or  residing  in  the  United  States,  shall 
enjoy  the  same  privileges,  immunities,  and  ex- 
emptions in  respect  to  travel  or  residence,  as 
may  there  be  enjoyed  by  the  citizens  or  sub- 
jects of  the  most  favored  nation.  But  nothing 
herein  contained  shall  be  held  to  confer  natu- 
ralization upon  citizens  of  the  United  States  in 
China,  nor  upon  the  subjects  of  China  in  the 
United  States." 

A  supplementary  Treaty  was  concluded  No- 
vember 17,  1880,  (22  Stat,  at  L.  826,)  which 
recites,  among  other  things,  in  its  preamble 
that,  *'  whereas  the  government  of  the  United 
States,  because  of  tbe  constantly  increasing 
immigration  of  Chinese  laborers  to  the  terri- 

•41 


[49] 


[501 


47-64 


SUPBEMB  COUBT  OF  THX  UnITBD  8tATB& 


Oct.  Tkkx. 


I 


[51] 


tory  of  the  United  States,  and  the  emharrass- 
men  ts  consequent  upon  such  immigration,  now 
desires  to  negotiate  a  modification  of  the  exist- 
ing treaties  which  shall  not  be  in  direct  con- 
travention of  their  spirit;"  and  articles  L  and  IL 
of  which  are  as  follows: 

"Whenever  in  the  opinion  of  the  govern- 
ment of  the  United  States,  the  coming  of  Chi- 
nese laborers  to  the  United  States,  or  Uieir  resi- 
dence therein,  affects  or  threatens  to  affect  the 
interests  of  that  country,  or  to  endanger  the 
good  order  of  the  said  oountryor  of  any  locality 
within  Hie  territory  thereof,  the  government  of 
China  agrees  that  the  government  of  the  United 
States  may  regulate,  limit,  or  suspend  such 
coming  or  residence,  but  may  not  absolutelv 

grohibit  it  The  limitation  or  suspension  shall 
e  reasonable  and  shall  apply  only  to  Chinese 
who  may  go  to  the  United  States  as  laborers, 
other  classes  not  beine  included  in  the  limita- 
tions. Le^lation  taken  in  regard  to  Chinese 
laborers  vnll  be  of  such  a  character  only  as  is 
necessary  to  enforce  the  regulation,  limitation, 
or  suspension  of  immigration,  and  immigrants 
shall  not  be  subject  to  personal  maltreatment 
or  abuse. 

"Chinese  subjects,  whether  proceeding  to 
the  United  States  as  teachers,  students,  mer- 
chants or  from  curiosity,  together  with  their 
body  and  household  servants,  and  Chinese  la- 
borers who  are  now  in  the  United  States  shall 
be  allowed  to  go  and  come  of  their  own  free 
will  and  accora,  and  shall  be  accorded  all  the 
rights,  privilege,  immunities,  and  exemptions 
which  are  accorded  to  the  citizens  and  subjects 
of  the  most  favored  nation." 

The  sixth  section  of  the  Act  of  May  6, 1882, 
entitled  "An  Act  to  Execute  certain  Treaty 
Stipulations  Relating  to  Chinese,"  (22  Stat,  at 
L.  o8,)as  amended  by  the  Act  of  July  5, 1884, 
(28  Stat  at  L.  115,)  the  matter  asserted  in 
amendment  being  italicized,  and  the  matter 
stricken  out  being  in  bracketa,  reads  as  fol- 
lows: 

"Bbo.  8.  That  in  order  to  the  faithful  execu- 
tion of  [articles  one  and  two  of  the  Treaty  inl 
the  provmoM  qf  th\B  Act  [before  mentioned,] 
every  Chinese  person,  other  than  a  laborer, 
who  may  be  entitled  by  said  Treaty  [and]  or 
this  Act  to  come  within  the  United  States, 
and  who  shall  be  about  to  come  to  the  United 
States  shall  obtain  the  permission  of  and  be 
identified  as  so  entitled  by  the  Chinese  govern- 
ment, or  of  such  other  foreign  government  qf 
ithich  at  the  time  such  Chinese  person  shaU  be  a 
subject,  in  each  case  [such  identity]  to  be  evi- 
denced by  a  certificate  issued  [under  the  au- 
thority of  said]  by  such  government,  which 
certificate  shall  be  in  the  English  language  [or 
(if  not  in  the  English  lancruage)  accompanied 
bv  a  translation  into  English,  stating  such 
ri^ht  to  come]  and  shall  shmo  stteh  permission, 
totth  the  name  qfthe  permitted  person  in  his  or 
her  proper  signature,  and  which  certificate 
shall  state  the  individual,  family,  and  tribal 
name  in  fuU,  title  or  official  rank,  if  any,  the 
age,  height,  and  all  physical  peculiarities, 
former  and  present  occupation  or  profession. 
tohen  and  where  and  how  long  pursued,  and 
place  of  residence  [in  China]  of  the  person  to 
whom  the  certificate  is  issued,  and  that  such 
person  is  entitled  [conformably  to  the  Treaty 
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in]  by  this  Act  [mentioned]  to  come  withio  the 
United  States.  If  the  person  so  apptyirngfor  m 
certificate  shaUbe  a  merchant,  said  eeriifieaU 
shaU,  in  addition  to  *  above  requirements,  stats 
the  nature,  character  and  estimated  value  of  the 
business  carried  on  by  him  prior  to  and  at  the 
time  of  his  application  as  aforesaid:  Protidtd^ 
That  nothing  in  this  Act  nor  in  said  Treaty 
shall  be  construed  as  embracing  within  the  meam- 
ing  of  the  word  'merchant^  hucksters,  peddlers, 
or  those  engaged  in  taking,  drying,  aroihentiss 
preserving  shell  or  other  fsh  for  home  eonsumi>' 
tion  or  exportation.  If  the  certificate  be  sought 
for  the  purpose  of  travd  for  curiosity  it  shall 
also  state  whether  Vie  applicant  int^ds  to  past 
through  or  travel  within  the  United  States,  to- 
gether  with  his  financial  standing  in  the  country 
from  which  such  certificate  is  desired.  The  cer- 
tificate provided  for  in  tfiis  Act,  and  the  identity 
of  the  person  named  therein  shall,  before  suA 
person  goes  on  board  any  vessel  to  proceed  to  the 
United  States,  be  vised  by  tlte  indorsement  <f 
the  diplomatic  representatives  of  the  Untted 
States  in  the  foreign  country  fiim  tehich  said 
certificate  issues,  or  of  the  conitdar  representa- 
tice  of  the  United  States  at  the  port  or  place 
from  which  the  person  named  in  the  eertificets 
is  about  to  depdrt;  and  such  diplomatic  repre- 
sentative or  consular  representative  whom  in- 
dorsementis  so  required  is  hereby  empowered, 
and  it  shall  be  his  duty,  brfore  indorsing  such 
certificate  as  aforesaid,  to  examine  into  the 
truth  of  the  statements  set  forth  in  scid  eertifi- 
ccUe,  and  if  he  shall  find  upon  examination  tJuU 
said  or  any  of  the  statements  t/iereiK  asntai/iei 
are  untrue  it  shall  be  his  dutytorrfuse  to  i»- 
dorse  the  same.  Such  certificate  vised  as  qf*vrs- 
said  shall  be  prima  facie  evidence  of  the  fncl 
set  forth  therein,  and  ^all  be  produced  to  the 
collector  of  customs  [or  his  deputy]  of  the  port 
in  the  district  in  the  United  Stales  at  which 
the  person  named  therein  shall  arrive,  and  af- 
terward produced  to  the^  proper  authorities  of 
the  United  States  whenever  lawfully  demanded, 
and  shall  be  the  sole  evidence  pemUssible  on  the 
part  of  the  person  so  producing  the  same  to  es- 
tablish a  right  cf  entry  into  ^  United  States; 
but  said  certificate  may  be  ooniroterted  and  the 
facts  therein  stated  disproved  by  the  UnitM 
States  authorities. 

On  the  third  of  Jul^,  1890,  the  Treasury  De- 
partment issued  certain  instructions  regardlDf 
the  re-entry  into  the  United  States  of  Cbiofse 
persons  after  a  visit  to  China,  one  of  which  ts 
as  follows: 

"Chinamen  who  are  not  laborers,  and  who 
may  have  herctofoie  resided  in  the  rnirH 
States,  are  not  prevented  bv  existing  Itw  or 
Treaty  from  returning  to  the  United  Stutes  after 
visiting  China  or  elsewhere.  No  certificates  or 
other  papers,  however,  are  issued  by  the  de- 
partment or  by  any  of  its  subordinate  officers, 
to  show  that  they  are  entitied  to  land  in  the 
United  States,  but  it  is  suggested  thntsudlpe^ 
sons  should,  before  leaving  the  United  States, 
provide  themselves  with  such  proofs  of  iden- 
tity as  may  be  deemed  proper,  showine  that 
they  have  been  residents  of  the  United  States, 
and  that  they  are  not  laborers,  so  that  they  ma 
present  the  same  to  ami  be  identitled  by,  the 
collector  of  customs  at  the  port  where  thef 
may  return."    Syn.  Treas.  Dec.  ISOO.  253. 25i 
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Memn,  J.  Habley  Ashton  and  Thcmtu 
D.  Bi&rdan,  for  appeUant: 

It  is  an  hietorical,  and  an  adjudicated  fact, 
that  this  legislation,  framed  in  supposed  con- 
formity wiUk  the  provisions  of  the  Treaty  of 
1^,  was  aimed  against  the  immigration  of 
Cbioese  laborers — ^not  the  coming  oi  others  to 
the  United  States. 

Chew  Bsong  ▼.  United  States,  113  U.  S.  545 
(28:  773)i  Chinese  Exclusion  Case,  180  U.  8. 
507  (82:  1072);  Bs  Low  Tarn  Chow,  18  Fed. 
Rep.  608. 

All  general  terms  in  statutes  are  to  be  lim- 
ited to  those  persons  and  objects  to  which  the 
Legislature  intended  to  apply  them,  and  are  to 
be  so  construed,  if  possible,  as  to  avoid  an  un- 
just or  an  absurd  conclusion. 

United  States  v.  Palmer,  16  U.  8.  8  Wheat. 
681  (4:477;)  United  States  v.  Kirb^,  74  U.  8. 
7  WaU.  482  (19:  278);  Smyihe  v.  Fi^,  90  U. 
8.  23  Wall.  880(23: 49);  Tie  Low  7am  Chow,  18 
Fed.  Rep.  610;  Brewer  ▼.  Blougher,  89  U.  8. 
14  Pet  196  (10:  416);  United  States  v.  Free- 
man, 44  U.  S.  8  How.  565  (11:728);  Henderson 
7,  New  Fork,  92  U.  8. 268  (28: 547). 

By  the  general  international  law  foreigners 
who  have  become  domiciled  in  a  country 
other  than  their  own,  have  certain  rights  and 
duties  which  place  them  to  some  extent  upon 
the  same  footing  as  the  citizens  of  that  coun- 
ty. ^ 

Yattel,  Bk.  1,  chap.  XIX..  g  218;  1  PhiL 

lot  Law,  chap.  XVllI. ;  2  WharU  Int.  Law 
Dig.  §  198.  p.  286;  Murray  v.  TTie  Charming 
Bet»eg,  6  U.  8.  2  Cranch,  120  (2: 226). 

The  rule  is,  that  the  court  should  discard  any 
eoostniction  of  such  an  enactment  which 
would  lead  to  absurd  consequences. 

Gates  V.  First  Nat,  Bank  of  Montgomery, 
100  U.  8. 244  (25: 582);  United  States  v.  Kirby, 
74  U.S.  7  Wall.  486  (19: 280);  Carlisle  v.  United 
States,  83  U.  8.  16  Wall  158  (21:429);  Be  Leong 
Tick  Dew,  2  West.  Coast  Rep.  83. 

The  court  will  construe  the  6th  section  of 
the  Act  of  1884  so  as  to  be  in  harmony  with  our 
treaties  with  China,  and  the  established  princi- 
ciples  of  international  law. 

Murray  t  The  Charming  Betsey,  6  U.  8.  2 
Cianch,  118  (2:  226). 

The  principle  was  recognized  as  one  of 
paramount  force,  in  the  construction  of  mu- 
Didpal  legislation,  by  all  the  judges  of  Eng- 
land, in  the  great  case  of  Beg.  v.  Keyn,  L.  K. 
2  £xch.  Div.  63. 

It  was  applied  by  Lord  Stowell  in  the 
celebrated  case  of  Le  Louis  (6  Dod.  A  dm.  239), 
by  Dr.  Lushington  in  The  Annapolis  (Lush. 
Adm.  295),  and  Viee  Chancellor  Wood,  and  the 
Lords  Justices,  on  appeal,  in  the  case  of  Cope 
T.  Doherty  (1  Kay  &  J.  367,  2  De  G.  «fc  J.  614. 

Every  sovereign  who  has  given  an  asylum 
to  foreigners,  considers  himself  no  less  of- 
fended by  an  injury  done  to  the  latter,  than  be 
would  be  by  an  act  of  violence  committed  on 
his  own  subjects.  

Vattel,  Bk.  11.  chap.  VIIL,  §104;  Be  Ah 
Ping,  11  8awy.  20. 

It  is  impossible  for  these  resident  merchants, 
e?eij  time  they  go  abroad,  to  procure  these 
foreign  certificates,  and  to  require  them  to 
produce  them,  as  the  only  evidfence  of  their 
right  to  re-enter  the  country,  would  be  in  effect 
Absolutely  and  unconditionally  toezclnde  them. 
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Henderson  v.  New  York,  92  U.  8.  268  (23: 
647). 

Mr.  A*  X.  P»rker»  Aut.  Atty-Oen.,  for 
appellee. 

Mr.  C^t4fe7if<^ic0  Fuller  delivered  the  opin- 
ion of  the  court: 

Before  proceeding  to  dispose  of  this  case 
upon  the  merits  the  question  of  jurisdiction, 
although  not  argued  By  counsel,  must  receive 
attention. 

The  Act  of  Congress  of  March  8,  1891,  es- 
tablishing circuit  courts  of  appeals  and  defin 
Ing  and  regulating  the  jurisdiction  of  toe 
courts  of  the  United  8tates,  (26  8tat.  at  L. 
826,)  was  passed  to  facUitate  the  prompt  dis- 
position of  cases  in  this  court  and  to  relieve  it 
from  the  oppressive  burden  of  general  litiga- 
tion, which  mipeded  the  examination  of  cases 
of  public  concern,  and  operated  to  the  delay  of 
suitors.    Be  Woods,  148  U.  8. 202  [86: 125j. 

By  section  4,  **  the  review,  by  appeal,  by 
writ  of  error,  or  otherwise,  from  the  existing 
circuit  courts  shall  be  had  only  in  the  8upreme 
Court  of  the  United  8tates  or  in  the  circuit 
courts  of  appeals  hereby  established  accordiui; 
to  the  provisions  of  this  Act  regulating  the 
same." 

By  section  14,  section  691  of  the  Revised 
Statutes,  and  section  8  of  the  Act  of  February 
16,  1875,  chap.  77  (18  8tat.  at  L.  816),  and  "all 
acts  and  parts  of  acts  relating  to  appeals  or 
writs  of  error  inconsistent  with  the  provisions 
for  review  by  appeals  or  writs  of  error  in  the 
preceding  sections  five  and  six  of  this  Act," 
were  repealed. 

Under  section  5,  appeals  or  writs  of  error 
may  be  taken  from  the  circuit  coartK  directly 
to  this  court  in  six  specified  classes  of  cases, 
namely: 

'*[1J  In  any  case  in  which  the  jurisdiction  of 
the  court  is  in  issue;  in  such  cases  the  Question 
of  jurisdiction  alone  shall  be  certified  to  the 
Supreme  Court  from  the  court  below  for  decis- 
ion. [2]  From  the  final  sentences  and  de- 
crees in  prize  causes.  [8]  In  cases  of  convic- 
tion of  a  capital  or  otherwise  infamous  crime. 
[4]  In  any  case  that  involves  the  construction 
or  application  of  the  Constitution  of  the  United 
States.  [6]  In  any  case  in  which  the  consii- 
tutionali^  of  any  law  of  the  United  States,  or 
the  validity  or  construction  of  any  Treaty  made 
under  its  authority,  is  drawn  in  question.  [6] 
In  any  case  in  which  the  constitution  or  law  of 
a  State  is  claimed  to  be  in  contravention  of  the 
Constitution  of  the  United  States." 

By  section  6,  the  circuit  courts  of  appeals 
"shall  exercise  appellate  jurisdiction  to  review 
by  appeal  or  by  writ  of  error,"  final  decisions 
of  the  circuit  courts  "in  all  cases  other  than 
those  provided  for  in  the  preceding  section  of 
this  Act,  unless  otherwise  provided  by  law." 
The  appellate  jurisdiction  not  vested  in  this 
court  was  thus  vested  in  the  court  created  bv 
the  Act,  and  the  entire  jurisdiction  distributea. 
McLish  ▼.  Boff,  141  U.  S.  661.  666  [86:  898]. 

The  words  "unless  otherwise  provided  by 
law"  were  manifestly  inserted  out  of  abundant 
caution,  in  order  that  any  qualification  of  the 
jurisdiction  by  contemporaneous  or  subsequent 
acts  should  not  be  construed  as  taking  it  away 
except  when  expressly  so  provided.  Implied 
repeals  were  intended  to  be  thereby  guarded 
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(84:  110.  Ill],  decided  in  April,  1800,  atten- 
tion was  called  to  the  change  made  by  the  Act 
of  1888,  in  §  2499»  in  regard  to  "articles  man- 
ufactured from  two  or  more  materials/'  as- 
sessing the  duty  on  them  "at  the  highest  rates 
at  which  the  component  material  of  chief  value 
may  be  chargeable/'  instead  of  **at  the  highest 
rates  at  which  any  of  its  component  parts  may 
be  charj^eable/'  as  a  change  by  which,  *  instead 
of  making  the  duty  depend  on  the  highest  rate 
at  which  any  component  part  is  chargeable,  it 
is  made  to  depend  on  the  highest  rate  at  which 
the  component  material  of  chief  value  is 
chargeable;"  and  in  that  case,  the  article  beinfi: 
composed  of  silk,  cotton,  and  wool,  the  silk 
being  the  component  material  of  chief  value, 
this  court  held  that  the  duty  was  chargeable 
at  the  silk  rate,  which  was  higher  than  the  rate 
chargeable  on  the  other  component  materials 
of  the  goods. 

So.  too.  in  Mason  y.  Bob&rtion,  189  U.  S. 
024  [85:  298],  decided  in  April,  1891,  §  2499, 
as  enacted  by  the  Act  of  March  8, 1883.  was 
under  consideration,  and  Arthur  y.  Butterfield 
and  Hartranjt  y.  Meyer  were  cited.  The 
question  was  whether  bichromate  of  soda  was  a 
non-enumerated  article,  within  the  "similitude 
clause"  of  ^  2499,  and  thus  subject  to  the  same 
duty  as  bichromate  of  potash,  which  was  spe- 
cifically enumerated,  or  was  subject  to  duty  as 
a  chemical  compound  and  salt,  not  specially 
enumerated  or  provided  for  in  that  Act  The 
Circuit  Court  had  ruled  that  the  article  was  a 
non-enumerated  one,  bearing  a  similitude  in  use 
to  bichromate  of  potash,  had  declined  to  submit 
to  thf  jury  the  Question  of  similitude,  and 
had  dii^cted  a  verdict  for  the  defendant.  The 
importel  .'laimed  thnt  the  article  was  liable  to 
duty  of  only  25  per  cent  ad  valorem  as  a  chem- 
ical compound  and  fuilt  not  specially  enumer- 
ated or  provided  for  in  the  Act.  This  court 
reversed  the  jiudgment  of  the  Circuit  Court, 
and  alluded  to  the  fact  that  the  description 
"manufactures  composed  wholly  of  cotton," 
oreren  "manufactures  of  cotton"  had  been 
held  to  be  a  sufficient  enumeration,  citing 
BtuaH  v.  MaxwU,  67  U.  S.  16  How.  150  [14: 
8881  and  FUk  y.  Arthur,  108  U.  S.  481  [26: 
8201,  and  holding  that  there  was  nothing  in 
its  decision  inconsistent  with  the  decisions  in 
Siuan  y.  Maxwell,  57  U.  8.  16  How.  150  [14: 
SSSLand  in  Arthur  y.  Fbx,t(»  U.8.125[27: 6751. 

ne  judgment  qf  the  Circuit  Court  i$  retenea, 
and  the  ease  i$  remanded  to  that  court  with  an 
inatruetum  to  grant  a  new  trial. 


WILLIAM  C.  WILSON.  F^.  in  Brr., 

V. 

JESSE  SELIOMAN. 
(See  a  a  Beporter*8  e<L  41-47J 

When  permmal  eertiee  i$  required  upon  do- 
fendant'-etoekholder  qf  corporation  in 
eouri. 


L  In  an 


fn  whioh  a  personal  llaMlity  is 


souffbt  to  be  enforced  by  judioia]  iirooeedlnga 
and  after  written  noUoe,  the  ootloe  most  kx  per- 
sonal^ served  upon  the  defendant  within  the 
territorial  Jurisdiction  of  the  court  by  whose 
order  or  Judgment  his  personal  liability  is  to  iM 
ascertained  and  fixed,  unless  be  has  agreed  in 
advance  to  accept,  or  does  in  fact  accept,  som« 
other  form  of  service  as  sufllcient. 

S.  A  stockholder  of  a  corporation  fn  Ifiasouri  is 
entitled  to  legal  notice  and  trial  of  the  issue 
whether  he  is  a  stockholder,  before  be  can  Im 
charged  with  personal  liability  as  such  upon  a 
Judjrmcnt  recovered  against  the  corporation  or 
by  reason  of  an  execution  against  it;  and  per- 
sonal service  of  the  notice  within  the  Jurisdiction 
of  the  court  is  essential  to  support  an  order  or 
Judgment  asoertaining  and  establishing  such  lia- 
bility, unless  he  has  volantarily  appeared  or 
otherwise  waived  bis  right  to  such  service. 

[No.  177.] 

Argued  March  J,  i,  lS9if.    Decided  March  U^ 

2899. 

Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri, 
to  reyiew  a  Judgment  adjudging  that  defend- 
ant, a  stockholder  of  a  corporation  of  Missouri, 
was  not  liable  for  the  amount  of  a  judgment 
against  the  corporation.  AJKrmed. 
See  same  case  below,  86  Fed.  Rep.  154. 

Statement  by  Mr,  Justice  Qrm,yi 
This  was  an  action  brought  by  Wilson,  a 
citizen  of  Missouri,  against  Seligman,  a  dtisen 
of  New  York,  in  the  Circuit  Court  of  the  city 
of  St  Louis,  and  duly  removed  by  the  defend- 
ant into  the  Circuit  Court  of  the  United  States. 
The  action  was  upon  an  order  or  judgment  of 
the  state  couri  under  section  786  of  the  Re- 
vised Statutes  of  Missouri  of  1879,  (which  ia 
copied  in  the  margin,*)  by  which  execution 
was  awarded  against  the  defendant  as  a  stock- 
holder in  the  Memphis,  Carthage  A  North- 
western Railroad  Company,  a  corporation  of 
Missouri,  upon  a  judgment  recovered  by  the 
plain  tiff  against  the  corporation.  The  defend- 
ant i^swered,  denying  that  he  was  a  stock- 
bolder,  and  averring  Uiat  the  order  or  Judg- 
ment i^inst  him  was  void,  for  want  of  juna- 
diction  of  his  person.  The  present  case  was 
submitted,  a  Jury  being  duly  waived  in  writing, 
to  the  court,  which  found  the  following  facts: 
The  plaintiff's  judgment  against  the  corpor- 
ation was  recovered  in  the  state  court  on  April 
2, 1888,  for  $72,799.88,  and   interest    Upon 


*If  any  execution  shall  have  been  lamed  against 
any  corporation,  and  there  cannot  bt*  found  any 
property  or  effeota  whereon  to  levy  the  same,  then 
sucn  execution  may  be  Issued  against  any  of  the 
stockholders  to  the  extent  of  the  amount  of  the 
unpaid  balance  of  such  stock  by  him  or  tier  owned: 
provided,  always,  that  no  execution  shall  Imue 
against  any  stockholder,  except  upon  an  order  of 
the  court  in  which  the  action,  suit  or  other  pro- 
ceedings shall  have  been  tNrooght  or  instituted, 
made  upon  motion  in  open  court,  after  sufficient 
notice  in  writing  to  the  persona  sought  to  Im 
charged;  and,  upon  such  motion,  such  oourt  may 
order  execution  to  iasae  accordingly;  and^provlded, 
further,  that  no  stockholder  shall  oe  inoividually 
liable  in  any  amount  over  and  above  the  amount 
of  stock  owned. 


That  avpearanee  ourss  att  defects  in  ssrvke  o/  pro- 
.orlCtfiofi-eerTtos  exeeniwant  of  jmisdieUmcf 
smhtsft  matter;  ssroia  of  smmmons  by  party  or  other 
Smproper  person^  but  a  fasrtfmgulartty,  see  notsto 
Knox  v.  BammeiB,  S:S10i 

As  to  IndMdiMil    lidbOOy   of   stockholders  for 
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eorpomttf  dshts^  see  noCs  to  Hatch  v.  Dana,  S5:80Bt, 

As  toHoMHty  cotrustees  of  nusmifaeturino^mUUnfh 
ste.,  oorpomMont  or  aseoetationst  under  New  York 
etat%Ue,for  not  fOksg  rs^oeU  seenoCs  to  Chase  v. 
Curtis,  10:1086. 
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to  ftalitate  proof  by  Chinese  other  than  labor- 
ing comiog  from  China  and  desiring  to  enter 
ihe  United  States,  that  they  are  not  within  the 
prohibited  class.  It  is  not  required  as  a  means 
of  restricting  their  coming.  To  hold  that  such 
was  its  object  would  be  to  impute  to  Congress 
t  purpose  to  disregard  the  stipulation  of  the 
Kcond  article  of  the  new  Treaty,  that  they 
should  be  *  allowed  to  go  and  come  of  their  own 
free  will  and  accord.' " 

And  Judge  Deady,  in  the  District  Court  for 
the  District  of  Oregon,  held,  January  15,  1888, 
that  the  certificate  provided  for  in  section  6 
WIS  not  the  only  competent  evidence  that  a 
Chinese  person  is  not  a  laborer,  and,  therefore, 
entitled  to  come  to  and  reside  within  the  United 
States,  but  that  the  fact  might  be  shown  by  anv 
other  pertinent  and  convincing  testimony.  Be 
a>  King,  14  Fed.  Rep.  724. 

The  amendatorv  Act  of  July  6,  1884,  en- 
larged the  terms  of  the  certificate,  and  provided 
that  it  should  be  the  sole  evidence  permissible 
OQ  the  part  of  the  person  producing  the  same 
to  establish  a  right  of  c  ntry  into  the  United 
Slates.  This  rule  of  evidence  was  evidently 
prescribed  by  the  amendment  as  a  means  of 
effectaally  preventing  the  violation  or  evasion 
of  the  prohibition  against  the  coming  of  Chi- 
nese laborers.  It  was  designed  as  a  ^eguard 
to  prevent  the  unlawful  entry  of  such  laborers, 
QDder  the  pretense  that  they  belonged  to  the 
merchant  class  or  to  some  other  of  the  admit- 
ted classes.  But  the  phraseology  of  the  sec 
tioD,  in  requiring  that  the  certificate  of 
identification  should  state  notonl^  the  holder's 
family  and  tribal  name  in  full,  his  title  or  offi- 
cial rank,  if  any,  his  age,  height,  and  all  phys- 
ical peculiarities,  but  also  bis  former  and 
present  occupation  or  profession,  when  and 
where  and  how  long  pursued,  and  his  place  of 
residence,  and,  if  a  merchant,  the  nature,  char- 
acter, and  estimated  value  of  the  business  car- 
ried on  by  him  prior  to  and  at  the  time  of  his 
application  for  such  certificate,  involves  the 
exaction  of  the  unreasonable  and  absurd  ^n- 
ditioo  of  a  foreign  government  certifying  to 
the  United  States  facts  in  regard  to  the  place 
of  abode  and  the  business  of  persons  residing 
in  this  country,  which  the  foreign  government 
cannot  be  assumed  to  know,  and  the  means  of 
infonnation  in  regard  to  which  exist  here,  un- 
less it  be  const ru^  to  mean  Uiat  Congress  in- 
tended that  the  certificate  should  be  procured 
<HUy  bv  Chinese  residing,  in  China  or  some 
other  foreign  country,  and  about  to  come  for 
the  first  time  into  the  United  States  for  travel 
or  business  or  to  take  up  their  residence. 

iff.  Justice  Field,  in  the  case  already  cited, 
refening  to  the  Chinese  government,  said: 
"That ^verement  could  not  be  expected  to 
give,  hi  Its  certificate,  the  particulars  mentioned 
of  persons  resident— some,  perhaps,  for  many 
yw»— out  of  its  Jurisdiction.  Neither  the 
Ktternorthe  spirit  of  the  Act  calls  for  a  con- 
•tniction  Impntinir  to  Congress  the  exaction  of 
s  condition  so  unreasonable.  .  .  .  We  re- 
peat what  we  said  in  the  case  of  Ah  Tie  and 
other  Chinese  laborers,  that  all  laws  are  to  be 
to  construed  as  to  avoid  an  unjust  or  an  absurd 
coDclosion;  and  general  terms  are  to  be  so  lim- 
ited in  their  application  as  not  to  lead  to  injus- 
^.  oppression,  or  an  absurd  consequence." 

The  section  by  its  terms  declares  that  "every 
H4l'.N.       U.S.,  Book  86.  22 


Chinese  person,  other  than  a  laborer,  who  may 
be  entitled  by  said  Treaty  or  this  Act  to  come 
within  the  United  States,  and  who  shall  be 
about  to  come  to  the  United  States,  shall  ob- 
tain the  permission  of  and  be  identified  as  so 
entitled  bv  the  Chinese  government,  or  of  such 
other  foreign  government  of  which  at  the  time 
such  Chinese  person  shall  be  a  subject,"  the 
permission  and  identification  in  each  case  to 
be  evidenced  by  the  certificate  described. 

But  Chinese  merchants  domiciled  in  the 
United  States,  and  in  China  only  for  tempora- 
ry purposes,  animo  revertendi,  do  not  appear 
to  us  to  occupy  the  predicament  of  persons 
*'who  shall  be  about  to  come  to  the  United 
States,"  when  they  start  on  their  return  to  the 
country  of  their  residence  and  business.  The 
general  terms  used  should  be  limited  to  those 
persons  to  whom  Congress  manifestly  intended 
to  apply  them,  and  they  would  evidently  be 
those  who  are  about  to  come  to  the  United 
States  for  the  first  time,  and,  therefore,  might 
properly  be  required  to  apply  to  their  owe  gov- 
ernment for  permission  to  do  so,  as  also  to  so 
identify  them  as  to  distinguish  them  as  belong- 
ing to  the  classes  who  could  properly  avdl 
themselves  of  such  leave. 

By  general  international  law,  foreigner! 
who  have  become  domiciled  in  a  country  other 
than  their  own,  acquire  rights  and  must  dis- 
charge duties  in  many  respects  the  same  at 
possessed  by  and  imposed  upon  the  citizens  of 
that  country,  and  no  restriction  on  the  footine 
upon  which  such  persons  stand  bjr  reason  of 
their  domicil  of  choice,  or  commercial  domicil, 
is  to  be  presumed;  while  by  our  Treaty  with 
China.  Chinese  merchants  domiciled  m  the 
United  States,  have,  and  are  entitled  to  exer- 
cise, the  right  of  free  egress  and  ingress,  and 
all  other  rights,  privileges,  and  immunities  en- 

ioyed  in  this  country  by  the  citizens  or  tub- 
ects  of  the  ''most  favored  nation." 

There  can  be  no  doubt,  as  was  said  by  Mr, 
Juetiee  Harlan,  speaking  for  the  court,  in 
Chew  Heong  v.  United  BtaUe,  112  U.  S.  686, 
649  [28:770,778],  that  '*8ince  the  purpose 
avowed  in  the  Act,  was  to  faithfully  execute 
the  Treaty,  any  interpretation  of  its  provisions 
would  be  rejected  which  imputed  to  Congress 
an  intention  to  disregard  the  plighted  faith  of 
the  government,  and,  consequently,  the  court 
ought,  if  possible,  to  adopt  that  construction 
which  recognized  and  saved  rights  secured  by 
the  Treaty." 

Tested  by  this  rule  it  is  impossible  to  hold 
that  this  section  was  intended  to  prohibit  or 
prevent  Chinese  merchants,  having  a  commer- 
cial domicil  here,  from  leaving  the  country  for 
temporary  purposes  and  then  returning  to  and 
re-entering  It,  and  yet  such  would  be  its  effect 
if  construed  at  contended  for  on  behalf  of  ap- 
pellee. 

In  the  case  ot  Be  Ah  Ping,  28  Fed.  Rep. 
829,  it  was  held  that  the  section  did  not  apply 
to  Chinese  subjects,  residents  of  the  United 
States,  departing  for  temporary  purposes  of 
business  or  pleasure;  and  the  late  Judge  Saw- 
yer delivering  the  opinion  of  the  court,  said: 
"As  to  those  domiciled  in  foreign  countries, 
there  is  no  ready  means  in  this  country  for  their 
identification.  In  the  countries  whence  they 
propose  to  come,  the  means  of  ascertaining  the 
facts  are  at  hand;  henoe  the  provision.    As  to 
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Neff,  95  U.  8.  714.  785  [24:  565.  5781;  Yallu 
Y,  mmergxte,  4  Ezch.  290,  808;  Copin  v.  Ad- 
amson,  L.  R  9  Ezch.  845,  855,  856,  and  L.  R. 
1  Exch.  Div.  17. 

But  such  is  not  this  case.  Under  a  former 
statute  of  Missouri,  any  officer,  holding  an  ex- 
ecution against  a  corporation  which  had  been 
returned  unsatisfied,  might,  without  further 
action  of  the  court,  levy  the  same  execution 
upon  the  property  of  stockholders  within  the 
State.  Missouri  Rey.  Stat.  1855,  chap.  84, 
§g  18,  14.  Id  that  condition  of  the  law,  the 
Judgment  and  execution  bound  only  the  prop- 
erty of  stockholders  on  which  it  was  levied 
within  the  State,  and  created  no  personal  lia- 
bility on  their  part  which  could  be  enforced 
by  suit  in  another  State;  and  if  the  officer 
[46]  levied  the  execution  on  the  property  of  any 
person  not  a  stockholder,  he  was  liable  as  a 
trespasser.  The  very  object  of  the  existing 
.  statute,  as  manifest  on  its  face,  and  as  declared 
by  the  Supreme  Court  of  Missouri,  was  to 
change  the  law,  so  as  to  leave  nothing  to  the 
discretion  of  the  officer,  and  to  require  the 
judgment  creditor  to  apply  to  the  court  for 
execution  against  any  person  whom  he  sought 
to  charge  as  a  stockholder,  and  to  have  all 
questions  aifectine  his  relations  to  the  corpo- 
ration and  its  creditors  investigated  and  deter- 
mined by  the  court  before  an  execution  should 
issue  against  him.  Bkrainka  y.  AUen,  76  Mo. 
884,  891.  And  see  Hdyoke  Bank  y.  Goodman 
Paper  Mfg.  Oo.  9  Cush.  576,  588. 

In  the  case  at  bar,  the  defendant  never  resided 
in  Missouri,  and  was  not  served  with  process 
within  the  State,  either  upon  the  original  writ 
against  the  corporation,  or  upon  the  motion  for 
execution  against  him.  He  denies  that  he  was 
a  stockholder,  and  the  question  whether  he  was 
one  was  not  tried  or  dfxdded  in  the  controversy 
between  the  plaintiff  and  the  corporation,  nor 
involved  in  the  Judgment  recovered  l^  one  of 
those  parties  against  the  other.  Under  the 
statute  of  Missouri,  and  upon  fundamental 
principles  of  Jurisprudence,  he  is  entitled  to 
legal  notice  and  trial  of  the  issue  whether  he  is 
a  stockholder,  before  he  can  be  charged  witti 
personal  liability  as  such;  and  personal  service 
of  the  notice  within  the  Jurisdiction  of  the 
court  is  essential  to  support  an  order  or  Judg- 
ment ascertaining  and  establishing  such  uabfl- 
ity,  unless  be  has  voluntarily  appeared,  or 
otherwise  waived  his  right  to  su(ui  servi«v 
which  be  has  not  done  in  this  case. 

These  views  are  maintained  by  a  very  recent 
decision  of  the  Supreme  Court  of  Missouri  in 
WiUon  v.  5».  I/mU  <ft  A  F,  B,  Go,  (Mo.)  18  8. 
W.  Rep.  286,  as  well  as  by  the  English  cases 
[47]  expounding  the  Stat  of  8  A  9  Vict.  cL  16, 
i  86,  whicm  was  the  source  of  the  provision  of 
the  existing  statute  of  Missouri.  EdtoardM  v. 
Kilkenny  d  Q.  8.  d  W,  R  Co.  IC.B.  N.  8. 
409,  and  14  C.  B.  N.  8.  526.  and  note,  citing 
words  of  English  statute;  llfraeombe  B,  Oo.  v. 
Ikton  d8.B.Oo.L.  R.  2  C.  P.  15;  ShHmp- 
ion  v.  Sidmauth  ^  Ob.  L.  R  8  C.  P.  80; 
Bkrainka  v.  AUen,  76  Mo.  884,  888,  889.  See 
also  SawU  v.  Mangiesdoff.  88  Kan.  194. 

The  cases  in  which  Judgments  against  a  ter- 
ritorial and  municipal  corporation  have  been 
enforced  against  its  inhabitants,  either  by  di- 
rect levy  of  execution  on  their  property,  ao> 
ooidinf  to  common  law  or  ancient  usage,  as 
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in  New  England,  or  by  mandamus  to  levy  » 
tax  to  pay  Uie  judgment,  pursuant  to  express 
statute,  as  in  Missouri,  have  no  bearing  upon 
this  case.  Bloomfield  v.  Charts  Oak  Bank, 
121  U.  S.  121,  129  [80:  928,  927],  and  casee 
cited:  State  v.  Bainey,  74  Mo.  229. 
Judgment  affirmed. 


LAU  OW  BEW,  Appt,, 

V, 

UNITED  STATES. 

(See  8.  0.  Beporter*8  ed.  47-44.) 

Judgment  of  Circuit  Court  of  Appeaie,  when 
revimeabU'-Chineee  Bestrtetion  Aet^eon- 
itruction  of  itatutee—eeetion  eix  of  CMneee 
Beetriction  Act— right  of  Chinese  merehante 
by  Treaty — Chineee  merehante  domitHed  here 
may  leave  the  country  and  re-enter  it— certifi- 
cate not  required, 

h  The  Judgment  or  decree  of  the  Ciroult  Goort  of 
Appeals  in  a  ease  of  habeas  oorpus  is  reviewable 
by  this  court  upon  certiorari  when  questions  of 
gravity  and  importanoe  are  involved. 

X  Section  6  of  the  Chineee  Restriction  Act  of 
May  8,  1888,  as  amended  by  the  Act  of  July  &,. 
1884,  prescribing  the  oerdfloate  to  be  produced  by 
a  Chinese  person  other  than  a  laborer,  as  Uw  only 
evidence  permissible  to  establish  his  right  of  re> 
entry  into  the  United  States,  does  not  apply  to 
Chineee  merchants  already  domiciled  in  the 
United  States  who,  having  left  the  country  *or 
temporary  purposes  onfmoraeertmdi,  seek  to  re- 
enter it  on  their  return  to  their  business  and  their 
homes. 

a.  Statutes  should  receive  a  sensible  oonstraoUon* 
such  as  wiU  effectuate  the  legislative  intention* 

NOTB.— wis  to  u^en  habeae  corpus  r%ay  ietue,  and 
whennot;  andfrcm  what  courts,  and  i>y  whatjudQee: 
whatmay  beinquikred  into  by  writ  of*  see  noCs  t* 
United  States  v.  Hamilton,  1: 480. 

uis  to  lohot  Qusitfons  may  he  cofitfderod  on  hoheos 
eofpus,  see  note  to  Etc  ports  Oarll,  t7: 288. 

As  to  mupeneUmofwritofhabeoMeorpiu^eeenoie 
to  Luther  v.  Borden,  12:68L 

Am  to  oonetruction  of  $UUmU^  aeeordlno  to  pur> 
poss  for  wMch  it  wa$  jxMMd,  see  note  to  United 
States  V.  Saunden,  fBk  788. 

Am  to  provlfosin  ttahUee;  eonetruetion  and  inter^ 
pretatUm^eeo  note  to  United  States  v.  Dickson,  Uh 


That  popnOar  and  reeetved  import  of  leordt  fur^ 
nUhee  rvis  of  interpretaUon  in  lawe  <u  wOl  a$  in 
pybtic  and  social  traneaetlom;  exeeptions  and  quali* 
fUoHons:  aoouetomed  eenee  and  ueage,  see  note  to 
Maillard  v.  Lawrence,  14: 98S. 

AMtoconetruetUmof  etatutm;  joumaXe  of  the  Iaq^ 
iikaKwtt:,  vieioB  of  inOitMwiJL  members;  moHes  ofLeit- 
ifiature;  fraud  in  passaoe^  see  note  to  Blake  v.  Na- 
tional City  Bank,  28:119. 

As  to  when  ^ may  ^  means  ** must**  or  ^^shaUf* 
when  a  power  for  puhUe  purposes  is  conferred,  a 
duty  arises  to  execute  thatpower^  see  note  to  Minor 
T.  Mechanics  Bank  of  Alexandria,  7: 47. 

As  to  eonstttutionaUtiy  of  laws  or  of  repeal  or 
nuxH/loation  of  stotuts,  see  note  to  Fletcher  V.  Peck, 
8:188. 

As  to  retrospective  statutes,  when  vaHd,  see  note  to 
Otoe  County  v.  Baldwin,  28: 881. 

As  to  ejfeet  ofrepealot  statuts  on  pending  action, 
see  note  to  United  States  v.  Tynen,  20: 168. 

As  to  repeal  of  statute  by  ImpUeoHon,  see  note  to 
CTnited  States  v.  Hendersoo,  20: 288. 
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Butler  t.  National  Houb  fob  Disabled  Voluktebb  Soldibbs. 
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dafkned  Id  bis  opening  to  bave  lolly  accounted 
for  and  paid  the  amount  claimed  against  him. 

[No.  170J 
Argued  Feb.  f9,  and  March  2, 189$.    Decided 
March  U»  lS9t. 

r\  ERROR  to  the  Circuit  Court  of  the 
United  8tates  for  the  District  of  Massachu- 
letts,  to  review  a  judgment  in  favor  of  the 
piaiDtiff  the  National  Home  for  Disabled  Vol- 
DDteer  Soldiers  against  BeDiamin  F.  Butler  for 
the  recovery  of  moneys.  Revereed  with  direc- 
tioni  to  grant  a  ne%o  trial. 

Mmrt.  E.  K.  Johnson  and  B.  F*  Butlert 
for  plaintiff  in  error: 

Tbe  court  has  power  to  act  upon  facts  con- 
ceded by  counsel. 

Chean^n  v.  Winchester  Repeating  Arms  Oo. 
103  U.  8.  261  (26:  539). 

If  the  defendant  had  made  no  opening,  then 
toy  evidence  competent  to  show  that  tbe 
plaiotifT  never  bad  a  cause  of  action  against  tbe 
defendant  would  bave  been  admissible. 

Chamber*  County  v.  Clews,  88  U.  S.  21  Wall. 
817  (22:  517);  Mason  v.  ^.dred,  73  U.  8.  6 
\^all.  231  (18:  783). 

£Dtneson  books  are  always  explainable,  and 
tbe  truth  of  a  transaction  may  be  shown  inde- 
peodeotly  of  them. 

ne  Patapeeo  v.  Boyce,  80  U.  8. 18  WaU.  829 
(20:  696). 

A  settled  account,  if  confined  to  particular 


entries  concludes  nothing  as  to  other  entries  not 
stated  in  it 

Perkins  v.  Hart,  24  U.  8.  11  Wheat.  237 
(6:  463). 

Evidence  introduced  without  objection  can- 
not be  stricken  out  of  a  case  after  it  has  been 
admitted,  where  no  application  has  been  made 
to  the  court  to  so  strike  it  out,  and  the  court 
acts  of  its  own  motion  entirely. 

LeuMTi  V.  Weaver,  121  Pa.  268. 

Tbe  question  whether  there  was  an  implied 
contract  was  one  of  fact  rather  than  of  law. 

Bartt'ett  v.  Mystic  Biver  Corp,  151  Mass.  483. 

Tbe  question  whether  there  was  an  implied 
contract  to  pay  the  defendant  below  for  services 
rendered  was  a  question  which  should  have 
been  submitted  to  tbe  jury. 

Sawyer  v.  Pawners  Bank,  6  Allen,  207;  Pew 
y.  First  National  Bank  of  Oloueester,  180  Mass. 
891.  895. 

An  ofl3cer  of  a  corporation  may  recover 
compensation  for  services  not  strictly  ofScial 
(Ang.  &  A.  Corp.  §  317;  Santa  Clara  Min, 
Asso.  V.  Meredith,  49  Md.  889 ;  Cheney  v. 
Lafayette,  B.  <t  M,  R.  Co,  68  111.  570;  Rogers  v. 
Hastings  <fe  D,  R.  Co.  22  Minn.  25),  even 
if  the  charter  expressly  forbids  compensations 
for  official  services. 

Chandler  v.  Monmouth  Bank^  18  N.  J.  L, 
255;  Henry  v.  Rutland  <fe  B.  R,  Oo.  27  Vt.  435. 

When  tbe  law  required  a  bank  to  appoint  a 
clerk,  and  tbe  records  showed  his  appointment, 


r«aoTal  from  a  state  court,  of  a  case  in  which  one 
of  t  be  defendants  who  is  an  indispensable  party,  is 
a  dtixeD  of  the  same  State  with  tbe  plaintilfa,  un- 
leas  tbe  controversy  as  to  him  is  separable.  Peper 
T.  Fordyce,  U9  U.  S.  409  (80:  435). 

One  of  two  defendants  sued  jointly  on  a  Joint  li- 
ability who  is  not  a  oitisen  of  the  same  State  as  the 
ptaUotitr,  cannot  remove  tbe  suit  as  to  himself,  as  a 
eepnrable  controversy,  even  after  judgment  ))y  de- 
fault tgainst  the  other  defendant,  who  is  a  citizen 
of  that  State.  Brooks  v.  Clark,  119  U.  S.  fiOe  (80: 
40. 

Ad  action  of  trespass  against  a  sheriff  is  not  sep- 
arable 80  as  to  be  removable  in  respect  to  interven- 
ers jointly  Uabie  with  the  sheriff,  although  their 
property  must  be  first  taken  to  satisfy  a  joint  judg- 
Bent  against  them.  Thorn  Wire  fledge  Co.  v.  Ful- 
ler, US  U.  &  685  OG:  123S). 

A  bill  for  assignment  of  dower,  filed  against  a 
corporation  of  the  same  State  as  the  complainant, 
which  was  the  owner  of  the  lands,  and  against  oit- 
laeosof  another  State,  who  were  the  immediate 
cnotors  of  the  corporation,  does  not  present  a  sep- 
arable controversy  for  removal.  Laidly  v.  Hunt- 
ington, m  U.  S.  179  (80:  888). 

Separate  defenses  do  not  necessaril jr  make  sep- 
araNe  controversies  for  the  purpose  of  removaL 
Little  y.  Giles,  118  U.  a  COS  (80:  2d»t. 

For  the  purpose  of  determining  whether  a  sepa- 
rate oontroversy  exists  on  petition  for  removal,  tbe 
alleinitions  of  the  bill  must  be  taken  as  confessed. 
Ea.ot  Tennessee,  Y.  &  O.  R.  Co.  v.  Grayson,  119  U.  S. 
UO  (30:382). 

A  suit  is  not  removable,  under  U.  8.  Rev.  Stat. 
i  690,  sttbsec  8w  on  the  ground  of  prejudice  or  local 
influence,  unless  all  the  plaintiffs  or  all  of  the  de- 
fendants are  citizens  in  tbe  State  in  which  it  was 
brought,  and  of  a  State  other  than  that  of  which 
those  petitioning  for  removal  are  citizens.  Han- 
cock v.  Holbrook,  119  V,  8. 680  (80:  588). 

Tbe  Act  of  March  8, 1875,  did  not  repeal  U.  S.  Rev. 
6tat.  I  630,  subspc.  8,  for  removal  of  causes  upon 
the  ground  of  prejudice  or  local  influence;  nor  did 
it  repeal  so  much  of  the  remainder  of  that  section 

144  U.  S. 


as  is  necessary  to  carry  the  provisions  of  subsec.  8 
into  effect.  Baltimore  &  O.  R.  Oo.  v.  Baf es,  119  U. 
8.  404  (80:  486). 

A  suit  by  a  State  in  one  of  its  own  courts  oannot 
be  removed  to  a  (Circuit  Court,  under  the  Act  of 
1875,  unless  it  is  a  suit  arising  under  the  Constitu- 
tion or  laws  of  the  United  States  or  treaties  made 
under  their  authority.  Germania  Ins.  Oo.  v.  Wis- 
consin, 119  U.  S.  473  (80:  461). 

A  suit  cannot  be  removed,  as  arising  under  the 
CTonstitution  or  laws  of  tbe  United  States,  until  it 
appears  in  some  way  on  the  record  that  some  title, 
right,  privilege,  or  immunity  on  which  recovery 
depends  will  be  defeated  by  one  construction  of 
the  Constitution  or  a  law  of  the  United  States,  or 
sustained  by  an  opposite  construction.  Gtormania 
Ins.  Co.  V.  Wisconsin,  119  U.  S.  478  (80:  461). 

For  the  purposes  of  removal  on  such  ground  the 
Constitution  or  some  law  or  Treaty  of  the  United 
States  must  be  directly  involved.  Carson  v.  Dun- 
ham, m  U.  S.  421  (90:  992). 

A  case  docs  not  arise  under  tbe  laws  of  the  United 
States,  so  as  to  authorize  removal,  simply  because 
the  United  States  Supreme  (X>urt  or  any  other  Fed- 
eral court  has  decided  in  another  suit  the  questions 
of  lawj  involved.  Leather  Mfrs.  Nat.  Bank  ▼. 
Cooper,  120  U.  S.  778  (80:  816). 

The  Act  of  March  8, 1887,  gives  to  tbe  Circuit  Court 
immediate  jurisdiction  upon  the  filing  of  the  re- 
quired petition  and  bond  in  the  state  court  where 
tbe  action  is  pending,  tbe  case  being  removable ; 
and  no  act  of  the  state  court  is  necessary  to  or  can 
.prevent  the  jurisdiction  of  the  Circuit  Court  from 
attachintr,  which  court  upon  the  filing  of  a  copy  of 
the  record  may  proceed  with  the  case  as  if  it  had 
been  originally  entered  there.  Wilson  v.  Western 
U.  Teleg.  Co.  aiFed.  Rep.  561. 

Where  a  defendant,  after  tiling  proper  petition 
and  bond  in  the  state  court  for  removal  of  the  case 
to  the  Federal  court  again  appears  in  the  latter 
court  and  makes  motions  in  the  case,  among  others 
for  continuance,  such  appearance  does  not  confer 
jurisdiction  upon  the  state  court,  and  the  case, 
having  been  properly  removed,  can  be  tried  only 
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but  did  not  show  any  fixed  salary  provided  for 
him,  he  could  recover  for  his  services  in  as- 
•uropeit. 

WaUer  v.  Bank  of  Kevtuefw,  8  J.  J.  Marsh. 
206;  BiU  v.  Darenih  Valley  B.  Co.  87  Eng.  L. 
&Eq.  589. 

To  sustain  the  action  by  the  plaintiflF  for 
money  received  by  the  defendant  to  its  use,  it 
must  appear  that  the  defendant  has  received 
money,  which,  in  justice  and  equity,  belongs 
to  the  plaintiff,  under  circumstances  which 
render  the  receipt  of  it  a  receipt  by  the  defend- 
ant to  the  use  of  the  plaintiff. 

Moses  V.  Matferlan,  2  Burr.  1005, 1010;  Oicen 
V.  ChaUis,  6  C.  B.  1 15. 

The  money  must  belong  to  the  plaintiff. 

ScoTfe  V.  Halifax,  7  Mees.  &  W.  288;  Barlow 
V.  Broume,  16  Mees.  &  W.  126. 

The  instruction  to  the  jury  by  the  jud&:e  was 
an  instruction  as  to  the  sufficiency  of  the  evi- 
dence which  the  court  should  not,  and  indeed 
cannot,  give. 

Chesapeoke  db  0,  Canal  Co,  v.  Knapp,  84  U. 
8.  9  Pet.  541,  568  (9:  222,  232):  Strother  v. 
Lucas,  87  U.  S.  12  Pet.  410  (9:  1187). 

The  court  cannot  take  from  the  jury  the  right 
of  weighing  the  evidence  bearing  on  contro- 
verted facts. 

United Si&ie$Y.  Tillotwn,  25U.  8. 12  Wheat. 
180  (6:  594);  Scott  v.  Lloyd,  84  D.  S.  9  Pet.  418 
(9:  178);  Uardner  v.  Habcock,  70  U.  8.  8  Wall. 
240(18;  81);  Mutual  L.  Ins.  Co.  v.  Snyder,  98 
U.  8.  894  (28:  888). 


All  matters  of  fact  are  ultimately  sabviitted 
to  the  determination  of  the  Jury. 

Bueker  v.  Wheder,  127  U.  8.  85  (38:  lOSh 
Williams  V.  Conger,  125  U.  a  897  (31:  778); 
Lotefoy  v.  United  States,  128  U.  8. 171  (32: 881); 
United  States  v.  Philadelphia  SB.  B.  Co.\U 
U.  8.  118  (81:  188). 

The  Circuit  Court  has  the  piwer  to  direct  a 
verdict  for  the  plaintiff  upon  the  evidence  pn- 
sented  in  a  cause  where  it  is  clear  that  be  is 
entitled  to  recover,  and  no  matter  affecting  hii 
claim  is  left  in  doubt  to  be  submitted  to  tht 
jury. 

North  Pennsylvania  B.  Oo.  t.  OmmmtoM 
Bank,  128  U.  8. 727  (81: 287);  Anderson  Cbwi% 
Comrs.  V.  Beal,  118  U.  8.  227  (28:  966). 

Mr.  Wm.  A.  Haury*  AmsL  AU^Gm.,  fat 
defendant  in  error. 

Mr.  Justice  Harlan  delivered  the  opioiM 

of  the  court: 

The  National  Home  for  Disabled  Volunteer 
Soldiers,  a  corporation  existing  under  the  Itwa 
of  the  United  States,  brought  this  actios 
against  the  plaintiff  in  error  m  the  Supreme 
Judicial  Court  of  Massachusetts  to  recover  the 
sum  of  $15,000  with  interest  from  November 
20th,  1879. 

The  defendant  denied  each  allegatioo  in  the 
declaration  contained,  and  also  averred  that 
he  had  paid  the  plaintill  in  full  all  sums  he 
ever  owed  it,  due  accord  and  satisfaction  bav< 
ing  been  made.     He  filed,  in  addition,  a  deo- 


by  the  Federal  court.    Baltimore  &  O.  B.  Co.  v. 
Ford,  85  Fed.  Bep.  170. 

An  action  brought  by  a  citizeD  and  resident  of 
the  eastern  district  of  Texas  against  a  citizen  of  an- 
other State.  In  a  state  court  in  the  western  district, 
is  removable  to  the  Circuit  Court  of  the  latter  dis- 
trict.   Burck  V.  Taylor,  89  Fed.  Bep.  681. 

An  action  for  a  tort  against  two  railway  com- 
panies, one  of  which  is  lessor  and  the  other  a  lessee, 
being  joint  and  several,  may  be  removed  by  one  of 
the  defendants  on  the  ground  of  non-residence, 
•though  the  other  defendant  is  a  resident  of  the 
same  State  as  the  piaintitf.  Spangler  v.  Atchison, 
T.  &S.  F.  B.  Co.  42  Fed.  Bep.  805:  LouisviUe  &N.  B. 
Go.  V.  Wangelln,  182  U.  8. 609  (83:  474). 

An  action  of  replevin  between  citizens  of  the 
tame  State  is  not  removable  to  the  Federal  oourts 
by  reason  of  the  nonreeidence  of  one  from  whom 
defendant  purchased  the  property,  and  who  inter- 
venes to  protect  the  defendant's  title.  Bronson  v. 
St.  Croix  Lumber  Co.  85  Fed.  Bep.  684. 

Where  a  nonresident  creditor  of  the  estate  resists 
an  application  for  an  allowance  to  a  widow,  and 
removes  the  entire  proceeding  to  a  United  States 
oourt.  it  will  be  remanded,  where  the  administra- 
tor is  a  resident  of  the  same  State  as  the  widow. 
McElmurray  v.  Loomis,  81  Fed.  Bep.  806. 

A  foreign  oorporation  (e.  0.  chartered  by  Great 
Britain)  doing  business  In  Texas  through  a  local 
agent,  and  being  under  Texas  law  subject  to  suit 
by  service  on  the  local  agent,  is  not  a  nonresident, 
and  is  not  entitled  to  remove  a  cause  to  the  Federal 
courts  under  the  Act  of  August  18, 1888,  providing 
for  removal  by  nonresident  defendants.  Scott  v. 
Texas  Land  &  a  Co.  41  Fed.  Bep.  225. 

An  alien  sued  in  the  State  of  his  residence  by  dti- 
sens  of  another  State  upon  an  ordinary  debt  can- 
not remove  the  action  to  the  Girouit  Court  of  the 
United  States  under  the  provisions  of  the  Act  of 
Ifaroh  81,  1887,  authorizing  removal  of  oausea. 
Cudahy  v.  MoGeooh,  87  Fed.  Bep.  1. 

A  f  oieign  oorporation  (s.  o.  a  sitter  state  oorpo- 


ration),  sued  in  a  state  court  by  a  cttlaen  of  tka 
State  bas  a  right  to  a  removal  to  the  Circuit  Ooart. 
Wils<^n  V.  Western  U.  Teleg.  Co.  34  Fed.  Bep.  5tl. 

A  suit  brought  in  the  Supreme  Oourt  of  New 
York  by  a  citizen  of  that  State  against  a : 
vania  corporation  w«ts  removed,  on  the 
ant*s  motion,  to  the  Cirouit  Court  of  the  Unlt«4 
Statos  iinder  the  Removal  Act  of  March  t,  M7. 
Held,  that  the  removal  was  authorised  by  the  stat- 
ute, the  defendant  not  being  a  resideot  of  New 
York,  and  a  motion  to  remand  to  the  state  ooort 
must  be  denied.  Fales  v.  Chicago,  M.  4  Si.  P.  B. 
Co.  82  Fed.  Bep.  073;  Loomis  v.  New  York  4  a  Q« 
Coal  Co.  88  Fed.  Rep.  868. 

A  corporation,  though  oonducttng  baslasBiai 
several  states,  can  reside  only  In  the  State  ta  wWek 
It  was  created.  The  averment  in  a  petltloQ  for  f^ 
moval  of  ■  cause  from  a  state  to  a  Federal  coart 
that  a  corporation  was  created  under  the  laws  of  a 
certain  State  precludes  the  Idea  that  tt  may  hef« 
become  a  rewideot  of  another  Stvta.  PeUUun  for 
removal  by  sister  state  oorporatloo  mamsimsiL 
Myers  v.  Murray,  48  Fed.  Bep.  086. 

A  oorporation  organized  under  the  laws  of  a  fof^ 
eign  country,  and  having  a  geoenU  oAee  thsn^ 
does  not  become  a  resident  of  a  State  of  the  Ualaa 
by  doing  business  and  having  an  olBoe  there,  so  •• 
to  defeat  Its  right  to  remove  a  cause  airateR  a 
from  a  state  to  a  Federal  court  under  the  i 
tory  Act  of  1888,  providing  for  removal  of ' 
by  a  nonresident  defendant,  PureaQ  v. 
land  ft  Mortg.  Co.  48  Fed.  Bep.  186. 

Under  the  Act  of  188T, 1 2,  clause  a.  a  soitliBei 
removable  by  a  resident  defendant.  WeUer  v.  J, 
B.  Face  Tobacco  Co.  88  Fed.  Bep.  880(  Andenn  v. 
Appleton,  88  Fod.  Bep.  866;  Milla  v.  Newell,  41 PM. 
Bep.  629;  Scbofleld  v.  Demorest,  ID  IM.  Bepw  211 

In  cases  Involving  but  a  single  oootrovw. 
where  the  Jurlsdiotton  of  the  oourt  depends  oe^ 
uponthecltlaenshlpof  the  parties,  the  right  of  i^ 
moval  is  governed  solely  by  the  seoood  dsoss  «f 
the  seoond  section  of  the  Act  of  Marab  a.  UBT,  aei 
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hratioD  in  set-ofF,  stating  that  be  was  directed 
by  ibe  board  of  managers  aod  directors  of  the 
borne  to  act  as  its  treasurer,  which  ii  was  not 
bis  official  duty  to  do;  that  hecontioued  to  act 
Id  that  capacity  until  the  expiration  of  his  term 
of  office  as  a  manairer;  that  bis  service  as  such 
treasurer  was  very  onerous  and  responsible, 
he  baving  collected,  invested,  reinvested,  tak- 
iu^  cbarge  of,  and  paid  out  very  large  sums  of 
money,  in  the  ag^gregate  more  than  ten  millions 
of  dollars,  and  kept  the  records  and  accounts 
*j  tod  examined  the  vouchers  thereof;  and  that  he 
was  relieved  from  that  duty  and  service  at  his 
own  request  after  ceasing  to  be  a  member  of 
tbe  b(«rd.  He  claimed  Just  and  proper  com- 
pensation for  his  services  in  that  behalf. 

Upon  the  petition  of  the  defendant  the  case 
was  removed  for  trial  into  the  Circuit  Court  of 
tbe  United  StHtes  upon  the  ground  that  the 
plaintiff  was  a  corporation  created  by  an  Act  of 
Congress,  and  the  suit  was,  therefore,  one  aris- 
big  under  tbe  laws  of  the  United  States.  18 
Sttt.  at  L.  471,  chap.  137 :  Pacific  Bailroad 
Bematal  Cases,  115  U.  8. 1  I29:8l»]. 

After  tbe  removal  of  the  cause  the  plain tiH 
filed  an  answer  to  the  declaration  in  set-off, 
denylo^^  that  the  defendant  had  any  legal  clnim 
forbervices  as  acting  treasurer  or  otherwise, 
tod  tTeiriug  that  there  never  was  any  agree- 
ment or  undersiandinjo:  between  the  l)oard  of 
manafers  and  tbe  defendant  that  the  latter 
should  receive  compensation  for  services  ren- 
dered or  to  be  rendered,  or  duties  performed 


or  to  be  performed,  by  him  In  oonnection 
with  the  home;  that  no  salary  or  other  com- 
pensation therefor  was  ever  determined  or  fixed 
by  the  board ;  and  that  the  defendant  never 
made  any  claim  or  demand  upon  the  plaintiff 
for  compensation  for  such  services  prior  to  the 
filing  of  his  declaration  in  set-off. 

Tlie  evidence  on  behalf  of  the  plaintiff  tended 
to  show  the  following  facts:  The  defendant, 
as  acting  freasurtr  of  the  home,  paid.  May  7th, 
lb79.  to  William  S.  Tiiton,  manager  of  the 
eastern  branch  home,  the  sum  of  $15,000  to 
be  used  for  the  purchase  of  leather  for  the 
manufacture  of  boots  and  shoes  at  the  eastern 
branch,  and  charged  the  same  as  so  paid  out 
in  his  accounts.  In  payment  of  that  advance 
Tiiton.  October  13th,  1879,  sent  to  Butler  a 
sight  draft  for  $9,888,  drawn  by  the  latter  on 
his  financial  agent  and  book-keeper,  Qeorge  J. 
Carney,  payable  to  the  order  of  Pitkin  A 
Thomas,  and  sent  by  the  defendant,  as  acting 
treasurer,  to  that  firm  in  x)ayment  for  clothing 
furnished  by  it  to  the  home.  Pitkin  &  Thomas 
indorsed  the  draft  and  delivered  it  to  TQton 
in  payment  of  boots  and  shoes  purchased  of 
him  by  them.  Tiiton  sent  it  together  with  his 
receipt  for  $5,162,  to  Carney.  The  receipt  was 
in  these  words:  ''Togus,  Me.,  Oct.  18th, 
1879.  Receipt  for  money  this  day  received 
from  Gen.  B.  F.  Butler,  acting  treasurer  of  the 
National  Home  for  Disabl^  Volunteer  Sol- 
diers. $5,162.  William  8.  Tiiton,  Acting 
Treasurer." 
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cin  be  exercised  only  by  nonresident  defendants. 
Htstern  U.  Teleg.  Co.  v.  Brown,  8S  Fed.  Rep.  387. 

Uuder  tbe  Act  of  1887, 1 2,  providing  for  the  re- 
Boval  of  causes  from  a  state  to  a  Circuit  Court. 
*b7  tbe  defendant  or  defendants  tberein,  being 
Booreifdents*^  of  tbe  State,  a  cause  containing  but 
■  single  controversy  cannot  be  removed,  where 
lome  of  tbe  defendants  are  residents  of  the  State. 
Arkaoras  VaUey  S'melL  Co.  v.  Cowenhoven,  41  Fed. 
Bep.4!J0. 

A  nooreeident  plaintiff,  suing  in  a  state  oourt, 
•gainst  whom  a  counterclaim  is  brought,  is  a  ^^de- 
feodant^  within  the  provision  of  the  Act  of  March 
I.  1887.  which  limits  the  right  of  removal  to  the 

"defendant  being a  citizen  of  another 

8ute''  than  that  in  which  the  suit  was  brought. 
Cknon  k  R.  Lumber  Co.  v.  Holtzclaw,  80  Fed.  Rep. 

An  action  brought  in  a  state  court  of  Colorado, 
in  wbich  tbe  plaintiff  was  an  alien,  and  the  defend- 
iot  a  New  York  corporation,  is  not  removable  as 
tbe  Act  of  1887.  provides  that  a  suit  between  citi- 
aens  of  diffAr«mt  states  shall  be  brought  only  in  the 
district  where  either  the  plaintiff  or  defendant 
resides.  Harold  v.  Iron  Silver  Min.  Co.  88  Fed. 
Bep.agB. 

Under  tbe  Act  of  March  8,  1887,  an  action  by  a 
citizen  brought  in  tbe  state  court  of  plaintiff's  dis- 
trict against  a  nonresident  defendant  may  be  re- 
moved to  the  Federal  court  by  the  defendant. 
Tiffany  v.  WUce,  84  Fed.  Rep.  230. 

Under  the  Act  of  March  8, 1887,  a  citizen  of  one 
State,  toed  in  a  state  court  of  another  State  by  a 
citizen  of  tbe  latter,  has  the  right  of  removal  to  the 
United  Htates  Circuit  Court.  Swayne  v.  Boylston 
Ins.  Co.  86  Fed.  Rep.  1:  Fales  v.  Chicago,  M.  &  St. 
P.  R.  Co.  as  Fed.  Rep.  878. 

Plaintiff,  a  resident  corporation  of  Colorado, 
ued  defendants,  one  of  whom  was  a  citizen  of 
Minnesota  and  one  of  Wisconsin,  in  a  Colorado 
oonrt,  and  defendants  removed  the  case  to  the 
United  States  court  for  the  district  of  Colorado. 
Ui  U.  8. 


Hdd^  that  it  was  properly  removed  as  coming  un- 
der the  provisions  of  the  second  clause  of  section  2 
of  the  above  Act.  Pitkin  County  Min.  Co.  v.  Mar- 
kell.88Fed.Rep.886. 

Tbe  damages  claimed  in  the  writ  and  declaration 
establish  the  sum  in  controversy  to  determine  the 
right  of  removal.  Gordon  v.  Longest,  41 U.  S.  16 
Pet.  07  aO:  900);  Kanouse  v.  Martin,  66  U.  &  15  How. 
196  (14: 660). 

A  suit  of  a  civil  nature  in  equity,  in  which  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the 
sum  or  value  of  $500,  and  in  which  there  is  a  con- 
troversy between  citizens  of  different  states,  may 
be  removed  to  the  United  States  Circuit  Court. 
Bondurant  v.  Watson,  10811.  S.  281  (25: 407). 

A  proceeding,  though  special  in  its  form,  for  the 
oonflrmation  of  a  tax  title,  being  in  its  nature  but 
the  application  of  a  well  known  chancery  remedy 
which  acts  upon  the  land,  and  may  be  oonolusive  as 
to  tbe  title  of  a  citizen  in  another  State,  is  remov- 
able on  the  ground  of  citizenship,  under  the  same 
condition  as  other  suits  and  controversies.  Parker 
V.  Overman,  60  IT.  S.  18  How.  187  (15: 818.) 

A  proceeding  before  commissioners  appointed  to 
appraise  land,  when  transferred  to  a  Stato  oourt  by 
appeal  from  their  award,  t)ecomes  a  suit  at  law, 
and  is  thenceforth  subject  to  Its  ordinary  rules  and 
incidents,  and  n  y  be  transferred  from  the  state 
to  the  Federal  court,  if  the  controversy  is  between 
citizens  of  different  states.  Mississippi  ft  R.  R. 
Boom  Co.  V.  Patterson.  98  U.  S.  408  (25: 206). 

A  suit  merely  auxiliary  to  the  original  action 
cannot  be  removed  by  the  plaintiff  to  the  Circuit 
Court  of  the  United  States  from  a  state  court,  un- 
der the  Act  of  Congress  of  1887.  First  Nat.  Bank  of 
Alexandria  v.  Tumbull,  88  U.  &  16  Wall.  190  (21: 
296). 

Tbe  character  of  oases  is  always  open  to  exaiOf- 
Ination  for  the  purpose  of  determining  whether  the 
courts  of  the  United  States  are  incompetent  to  take 
Jurisdiction  thereof.  Barrow  ▼.  Hunton,  99  U.  8. 
80  (25:  407). 
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The  letter  to  Caniey,  containiDg  the  draft 
and  receipt,  was  as  foDows: 

"ToGUS,  Mb.,  October  18th,  1879. 
"Col.  Obobob  J.  Cabnbt, 

Financial  Ajgent,  Lowdl,  liaai. 
"Mt  Dbab  Col.:    The   General  has  re- 
quested me  to  arrange  for  the  settlement  of 
$15,000  which  he  loaned  me  for  the  purchase 
leather. 
I  enclose  Gen.  Butler's  draft  on  you  at 

sight $9,888 

And  my  treasurer's  receipt 5,162 

$15,000 

"The  home  owed  me  a  balance  of  $5,085.81 
oo  the  80th  September,  '79;  so  the  above  bal- 
ance (for  which  I  send  you  regular  treasurer's 
receipt  in  duplicate)  willgo  far  towards  making 
us  square  on  the  ordinary  home  expenditures. 
"William  8.  Tiltok,  Acting  Trea^r." 

Tilton  never  took  up  on  his  regular  account 
with  tbe  home  the  receipt  of  the  $15,000  on 
May  7th,  1879,  nor  entered  in  that  account  the 
repayment  thereof,  but  entered  both  transac- 
tions in  tbe  shoe-shop  books. 

It  also  appeared  in  the  evidence  introduced 
by  the  plamtifftbat  the  $5,162  was  never  in 
fact  paid  to  Tilton,  but  that  subsequently  de- 
fendant ^ve  Tilton  an  invoice  for  that  sum  tbe 
same  as  if  it  had  been  paid,  and  that  Tilton  took 
the  same  up  on  his  regular  account  with  tbe 
home  and  accounted  for  it;  that  the  defend- 
ant's accounts  as  acting  treasurer  were  rendered 
Quarterly  on  the  last  days  of  December,  March, 
une,  andv  September,  and  in  those  for  the 
quarter  ending  December  81st,  1879,  no  credit 
was  given  the  home  for  the  draft  and  receipts 
sent  by  Tilton,  but  it  was  therein  charged,  un- 
[68]  der  date  of  November  20th,  1879,  with  the 
payment  to  Pitkin  &  Thomas  of  the  sum  of 
$9,888,  and  the  payment  to  Tilton  of  the  $5,- 
162;  and  that  in  the  defendant's  account  book, 
kept  by  Carney,  in  connection  with  the  entry 
of  payment  by  the  defendant,  November  20th, 
1879,  of  the  sums  of  $9,888,  and  $5,162  to 
Pitkin  A  Thomas  and  Tilton,  respectively,  was 
the  following  memorandum  in  Carney's  writ- 
ing :  '  'No  money  passes  from  G.  J.  C.  to  settle 
these;  they  offset  an  advance  to  Tilton." 

Some  letters  that  passed  between  the  defend- 
ant and  his  successor  in  office,  Gen.  Franklin, 
were  put  in  evidence,  but  they  need  not  be  set 
out 

The  court  having  overruled  a  motion  made 
at  the  close  of  the  plaintiff's  evidence,  that  a 
verdict  be  returned  for  the  defendant — to 
which  action  of  the  court  an  exception  was 
taken — the  latter  opened  his  defense  with  a 
speech  to  the  jury,  occupying  nearly  ten  pages 
of  the  printed  record. 

The  first  witness  introduced  for  the  defense 
was  Camev,  who  kept  the  accounts  of  the 
home  relating  to  the  moneys  received  by  the 
defendant  as  acting  treasurer  from  some  time 
in  1869  down  to  1880.  All  the  entries  were  in 
his  handwriting.  With  the  accounts  and  ac- 
count books  kept  by  him  the  defendant  never 
at  an;^  time  interfered.  In  the  progress  of  his 
examination  numerous  ruling  as  to  evidence 
were  made,  to  which  the  defendant  excepted. 
Among  other  things.  Jttdge  Carpenter,  before 


whom  the  case  was  tried,  said:  ^I  take  It  for 
granted  all  along  that  nothing  is  offered  to  be 
waived  except  what  has  been  opened  to  tbt 
jury."  To  this  the  defendant  replied,  "Yet, 
sir. '  The  Judge  then  said:  "  That  being  id, 
I  shall  instruct  them  that  nothing  that  hsr 
been  offered  is  relevant,  and  that  nothing  that 
can  be  offered  that  does  not  go  outside  oi  the 
statement  which  was  made  in  the  opening  of 
the  case  is  relevant." 

Another  witness  was  sworn  on  bdnlf  of  the 
defendant,  when,  according  to  tbe  Inll  of  ex- 
ceptions, the  following  occurred: 

Defendant.  "  tihall  1  go  on  further  with  Mr. 
Carney  on  the  question  of  the  book  keeping? 
Did  I  understand  your  honor  to  say  tint,  it 
appearing  on  our  books  we  have  taken  u  op 
and  charged  it,  we  are  not  at  liberty  to  show 
that  it  was  accounted  for  to  the  asylum r 

Court.  "No;  I  will  lepeat  it.  1  should 
have  been  understood  to  say  that  if  the  xcav 
mony  offered  by  you,  and  which  was  u>  be 
adduced  in  answer  to  the  question  aiked  bf 
you,  whatever  it  was,  was  to  esiabloh  boom 
allegation  or  offer  of  proof  made  by  von  ia 
your  opening  to  the  jury,  and  went  no  lonber 
than  that,  and  did  not  undertake  to  cstabli^ 
any  allegation  not  offered  to  be  proved  by  too 
in  your  opening  to  the  jury,  then,  in  that  ciae. 
it  is  irrelevant  to  the  issue  and  inadmissibw  ** 

Defendant.  *'I  expressly  opened  to  the  jury 
that  it  bad  all  been  accounted  for." 

Court.    '*  I  did  not  so  understand  vou." 

Defendant.  '*!  did,  sir;  and  said*  that  very 
account;  and  will  your  honor  remember  wint 
I  said  exactly,  that  it  had  gone  into  tbe  ac^ 
count;  that  the  account  had  been  audited  snd 
approved,  and  not  a  cent  remained  in  my 
hands,  as  there  would  have  been,  or  in  Mr. 
Carney's  hands,  if  there  had  been  this  Sl5,0UX 
1  said  that." 

Court.  "I  do  not  think  such  facta  ds  thst 
amount  to  a  defense." 

Defendant.  **  What— that  it  ht»  been  nlti- 
matelv  accounted  for?" 

Court.  "  The  statement  that  it  is  uliinttfly 
accounted  for  ia  a  proposition  ot  mixed  U« 
and  fact."  * 

Defendant.  '*I  want  to  put  in  tbe  fscn 
upon  that  question." 

Court  *'  Tou  are  to  prove  to  the  jury,  snd 
of  course  stale  in  your  opening,  tbe  facii 
which  you  are  to  prove.  'They  are  not  lefil 
conclusions.  Of  course,  however  proper  n 
may  be  to  advert  to  them  as  throwing  lit  hi 
upon  the  nature  and  manner  of  the  defeote, 
they  are  not  included  in  the  propositions  «bic^ 
you  are  goinir  to  sustain  by  proof.  Lecsl  ooa- 
elusions  cannot  be  sustained  by  proof  or  ctv 
dence  offered  in  any  case." 

Defendant.  "My  proposiUoo  is,  that  I  did 
state  the  fact  of  accounting  and  the  fact  o( 
paving  over.  I  remember  this  phrase,  that  I 
paid  toe  balance  that  was  found  doe  from  wt 
upon  the  accounts,  to  my  successor.  If  thai 
is  not  openine,  that  I  paid  it  and  aoooaoted 
for  It,  I  don't  know  what  it  ia." 

Court  **I  may,  perhaps,  be  mlsuodersiood. 
I  mean  to  say  that  upon  all  the  atateaiests  of 
fact  made  in  the  opening,  and  thereliy  offerfd 
to  be  proved  to  tbe  jury,  assuming  then  to  be 
true,  there  is  no  defense  whatsoever  to  tUi 
action,  in  my  Judgment,  and  I  diall  pass  npoa 
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the  questions  of  teBtimony  to  that  yiew,  and 
•ball  so  instruct  the  Jur^^. 

Defendant.  '^And  will  not  permit  me  to 
come  in  and  show  that  they  were  all  accouo  ed 
for? 

Court.  '*  If  you  wish  to  offer  any  testimony 
as  to  matters  of  fact  beyond  and  outside  of 
such  matters  of  fact  as  were  opened  by  you  to 
the  jury,  I  will  hear  a  statement  of  what  those 
matters  of  fact  are  and  pass  upon  them.  If 
there  be  nothing  beyond  that  which  it  is  now 
desired  by  you  to  offer,  if  there  be  nothing 
heyood  that,  then  all  parties  have  the  benefit 
of  my  distinct  ruling  that  they  are  irrelevant, 
each  and  all  of  them,  to  this  issue,  and  that 
they  constitute  no  defense. 

Defendant.  "I  still  do  not  understand,  sir. 
I  DOW  propose,  may  it  please  your  honor,  to 
ofEer  to  show  by  this  witness,  who  was  a 
member  of  the  auditing  committee  of  the 
sccounts  of  the  asylum,  who  examined  all 
the  receipts  and  all  the  expenditures  and  the 
Youchers,  that  all  the  moneys  ever  received  by 
me  as  treasurer,  including  these,  which  were 
upon  the  same  account,  were  duly  accounted 
for,  and  then  by  another  witness  that  they 
were  paid  over. 

Court.  "  I  judge  that  to  be  a  mixed  propo- 
sition of  law  and  fact,  and  therefore  not  to  be 
proved  by  witnesses  or  other  evidence. 
1]  Defendant.  '*Iq  order  that  I  may  not  be 
mistaken,  I  will  say  that  I  offer  to  prove  that 
these  very  sums  of  money  here  in  account 
were  duly  accounted  for  and  paid  over. 

Court  **Do  you  propose  to  prove  that  by 
proving  any  sul^tantive  facts  other  than  those 
ledted  by  you  in  your  opening  to  the  jury? 

Defendant  *'I  have  only  to  say  that  I  did 
oot  open  every  Item  of  evidence  to  the  jury,  as 
at  the  end  of  forty-six  years  of  practice  I  have 
just  learned  I  ought  to.  I  now  presume  I 
OQ^t  to  have  done  so. 

Court.  '*Then  it  Ib  necessary  for  you  now 
to  state  what  substantive  fact  you  offer  to 
prove  which  was  not  recited  in  your  opening 
to  the  jury. 

Defendant.  '*  I  do  not  offer  any  fact  except 
the  fact  which  I  opened  to  the  jury,  that  I  had 
accounted  for  and  paid  over  every  dollar  of 
noney,  including  this  money. 

Court  ^'  Then  I  tell  you  it  will  be  irrelevant 
to  the  issue. 

Defendant  '^Your  honor  rules  that  it  is 
inelevant? 

Court   •'That  is  irrelevant 

Defendant  "I  wiU  have  to  ask  your  honor 
to  save  us  an  exception  on  that." 

At  a  later  stage  of  the  trial  the  court  an- 
Bounced  that  there  was  nothine  to  be  argued 
except  the  credibility  of  the  evidence  that  had 
been  introduced  on  behalf  of  the  plaintiff. 
The  conclusion  of  the  charge  to  the  jury  was: 
"I  Deed  not  say  to  you,  gentlemen,  that  noth- 
ing has  occurred  in  this  testimony  which  in 
the  slightest  degree  reflects  upon  the  integrity 
or  hoDesty  or  upright  conduct  of  anybody  who 
is  ooDcemed,  or  who  has  been  at  any  time  con- 
<^ed,  in  this  transaction.  It  is,  as  I  have 
Jiid,  BO  far  as  the  testimony  goes  here,  a  book- 
keeper's puzzle  or  problem,  which,  feeling 
dear  what  the  right  of  the  matter  is,  I  have 
judged  it  was  my  duty  to  take  the  responsi- 
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bility  of  instructing  you  must  be  solved  in 
favor  of  the  plaintiff,  the  Soldiers'  Home." 

Defendant.  "I  want,  at  the  proper  time, 
may  it  please  your  honor,  to  except  to  every- 
tbins:  your  honor  has  said  upon  the  facts  to 
the  jury  under  our  law. 

Court  **  Very  good,  sir.  I  added  those  ob- 
servations in  the  public  interest,  and,  as  the 
case  is  confused,  in  the  interest  of  gentlemen 
who  are  concerned  in  the  case. 

Defendant.   "  I  simply  take  exception. 

Court  "  I  do  not  retract  them.  If  they  be 
ground  of  exception,  you  have  the  benefit 
of  it" 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  ot  $16,587. 

The  question  raised  in  this  case  as  to  the 
conduct  of  the  trial  is  somewhat  similar  to  that 
determined  in  O&canym  v.  Winchester  RepeoU- 
ing  Arms  Go,  103  U.  S.  261,  263,  284  [26:  639, 
541].  That  was  an  action  to  recover  from  the 
defendant  commissions  alleged  to  have  l)een 
earned  by  one  Oscanyan  under  a  contract  for 
the  sale  of  firearms  to  the  Turkish  government. 
Plaintiff's  counsel,  as  prelimioary  to  the  intro- 
duction of  testimony,  stated  to  the  court  and 
to  the  jury  the  issues  in  the  case  and  the  facts 
proposed  to  be  proved.  That  statement  dis- 
closed a  contract  that  was  void,  as  being  cor- 
rupt in  itself,  and  prohibited  by  morality  and 
public  policy.  The  defendant  thereupon 
moved  the  court  to  direct  the  jury  to  render  a 
verdict  in  its  favor.  The  plaintiff's  counsel 
having,  in  response  to  a  direct  inquiry  by  the 
court,  asserted  the  truth  of  the  statement  so 
made  bv  him  to  the  jury,  the  motion  for  a  ver- 
dict in  favor  of  the  defendant  was  sustained. 
This  court  said  that  the  power  to  act  in  the 
disposition  of  a  trial  upon  facts  conceded  by 
counsel  is  as  plain  as  its  power  to  act  upon  the 
evidence  produced.  But  it  further  said:  *'0f 
course,  in  ill  such  proceeding  nothing  should 
be  taken,  without  full  consideration,  f^^ainst 
the  party  making  the  statement  or  admission. 
He  should  be  allowed  to  explain  or  qualify  it, 
so  far  as  the  truth  will  permit:  but  if,  with 
such  explanation  and  qualification,  it  should 
clearly  appear  that  there  could  be  no  recovery 
the  court  should  not  hesitate  to  so  declare  and 
give  such  direction  as  will  dispose  of  the  ac- 
tion." 

The  manner  in  which  the  trial  below  was 
conducted  did  not  comport  with  the  spirit  of 
this  rule.  While,  as  to  some  matters,  the  bill 
of  exceptions  is  obscure,  it  is  clear  that  the 
court  below  was  of  opinion  that  the  facts  stated 
by  the  defendant  in  bis  opening  to  the  jury 
did  not  constitute  a  defense  to  the  action.  But 
this  opinion  was  based  upon  the  belief  that  the 
defendant  did  not  state  that  he  had  accounted 
for  and  paid  over  to  the  asylum  the  sums  for 
which  he  was  sued.  When,  however,  the 
defendant  assured  the  court  that  it  was  under 
a  misapprehension  as  to  what  he  had  stated, 
and  that  he  had  claimed,  in  his  opening,  to 
have  fully  accounted  for  and  paid  over  evert 
dollar  of  the  amount  charged  against  him,  he 
should  have  been  allowed  to  introduce  proof 
of  such  facts.  If  the  proof,  when  formally 
offered,  would  not  have  tended,  in  law,  to  es- 
tablish those  facts,  it  could  have  been  excluded. 
Such  facts  were  clearly  admissible  under  the 
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thoM  reddeDt  or  domicQed  in  this  country,  -we 
have  onrselTes  the  best  means  of  identification; 
while  as  to  many  of  them,  even  in  their  native 
country,  and  much  less  when  they  are  tempo- 
r631  rarily  in  other  foreign  countries,  there  is  no 
practicable  means  ofeither  iden  tiflcation ,  or  for 
procuring  the  certificate  prescribed.  The  Unit- 
ed States  statutes  do  not  now,  nor  have  they 
ever,  required  or  provided  for  the  issue  of  any 
certificate  in  this  country  to  resident  Chinese, 
other  than  laborers,  who  are  about  to  depart 
temporarily,  for  business  or  pleasure,  either  to 
China  orotner  foreign  countries.  There  are 
many  Chinese  merchants  in  California  who 
have  been  domiciled  in  the  State  from  twenty 
to  thirty-five  years.  Our  own  means  of  iden- 
tification of  such  persons  are  greatly  superior 
to  those  of  any  other  country,  even  that  of 
their  nativity.  To  require  such  parties,  every 
time  they  go  to  another  country,  to  perform 
the  required  acts  abroad,  would  be  utterly  im- 
practicable, and  practicallv  tantamount  to  an 
absolute  refusal  to  permit  their  return." 

The  question  has  been  ruled  in  the  same  way 
by  the  Treasury  Department  on  many  occa^ 
sions;  by  Secretary  Folger,  March  14,  1884, 
(8yn.  T.  D.  1884.  138);  by  Secretary  Gresham, 
September  25,  1884.  (Syn.  T.  D.  1884, 400);  by 
Secretary  McCullough,  January  14, 1885,  (Syn. 
T.  D.  1885,  26);  by  AssisUnt  SecreUry  French, 
December 3, 1^;  byAssistaot Secretary May- 
nard.  November  7, 1888;  and  bv  Acting  Secre- 
tary Batcheller,  in  the  instructions  of  July  8, 
l8w),  already  given. 

No  other  nue  in  this  respect  was  laid  down 
by  Congre»  in  the  Act  of  September  18, 1888, 
(25  Stat  at  L.  476,)  nor  in  that  of  October  1, 
1888,  (25  Stat,  at  L.  504,)  when  the  absolute  ex- 
clusion of  Chinese  laborers  was  prescribed. 
Chinm  Bulutum  Cam,  180  U.  &  681  [82:- 
10^. 

We  are  of  opinion  that  it  was  not  intended 
that  commercial  domidl  sboold  be  forfeited  by 
temporary  absence  at  the  domidl  of  origin,  nor 
that  resident  merchants  should  be  siibjected 
to  loss  of  rights  guaranteed  by  Treaty,  if  they 
tailed  to  produce  from  the  <iomicil  of  ori^n 
•hat  evidence  which  residence  in  the  domicil 
of  choice  may  have  rendered  it  difficult  if  not 
impossible  to  obtain;  and  as  we  said  in  consid- 
ering the  application  of  this  petitioner  for  the 
writ  of  certiorari,  141  U.  8.  588, 588  [85:  868]. 
we  do  not  think  that  the  decision  of  tnis  court 
tn  Wan  8hing  v.  UnUed  Statm,  140  U.  S.  424 
[85:508],  ruled  anything  to  the  contrary  of  the 
conclusions  herein  expressed.  As  there  point- 
ed out.  Wan  8hing  was  not  a  merchant,  but  a 
laborer;  he  had  acquired  no  commercial  domi- 
r641  ^'  ^^  ^^  country;  and  whatever  domicil  he 
**  had  acquired,  if  any,  he  had  forfeited  by  de- 
parture and  absence  of  seven  years  with  no  ap- 
parent intention  of  returning.  All  the  circum- 
stances rendered  it  possible  for  him  to  procure 
and  produce  the  specified  certificate  and  re- 
quired him  to  do  so.  We  have  no  doubt  of  the 
correctness  of  the  judgment  then  rendered  and 
the  reasons  given  in  its  support 

As  Lau  Ow  Bew  is,  in  our  opinion,  unlaw- 
fully restrained  of  his  liberty,  we  reverse  the 
Judgment  of  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circjit,  and,  as  required  bv  g  10  of 
the  Act  of  March  8,  1801,  remand  the  cause 
to  the  Circuit  Court  of  the  United  States  for 
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the  Northern  District  of  California,  vrith  di- 
rections to  reverse  its  judgment  and  discharge 
the  petitioner. 


BENJAMIN  P.  BUTLER,  Plff,  in  Err., 

V, 
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(Bee  8.  0.  Reporter*s  ed.  64-78w) 

BemawjU  qfiuit  from  $taU  court  to  Oireuit  €h\irt 
—facti  eoneeaed  bif  eoun$el— opening  to  thA 
jury. 

1.  Wbere  the  plaintiff  la  a  suit  Is  a  oorporation 
created  by  an  Act  of  Congress,  the  euJt  Is  one 
arisinir  under  the  laws  of  the  United  States  and 
may  be  removed  by  the  defendant  for  trial  Into 
the  Clroult  Court  of  the  United  SUtes. 

2l  The  power  of  the  trial  court  to  act  In  the  dto- 
poeitlon  of  the  trial  upon  facts  oonceded  bj 
counsel  is  ss  plain  as  its  power  to  act  upon  the 
evidence  produced. 

8.  Where  defendant  In  his  answer  sets  up  pay  meat 
of  the  money  for  which  he  is  sued,  but  In  his 
openinsr  to  the  Jury  on  the  trial,  does  not,  in  the 
opinion  of  the  court,  state  facts  establtriiUiff  pay- 
ment, it  is  error  of  the  oourt  to  deny  htm  the 
prlvUoge  of  showlnir  that  he  had  In  fact  paid  such 
moneys,  where  he  assures  the  oourt  that  he 

%■ 
V(yrm,^AM  to  removal  of  eatiies,  fmder  A%^  of  1876; 

eUliferuhip^  see  note  to  Meyer  v.  Delaware  B.  Const. 

00.26:698. 
A§  to  removal  by  one  of  two  or  more  defendante : 

eeparalAeoontrovereUet  see  note  to  Sloanr  v.  Ander- 
son, flh  80S. 
Am  to  removal  of  causes  to  United  StOKeeeomte  for 

local  prejudice^  see  notee  to  Gaines  v.  Fuentes,  23: 684, 

and  Jefferson  v.  Driver,  29:  807. 
Am  to  removal  of  C'lueee  from  etate  to  Federal  eoturte 

vhere  United  Statee  Oonetilution,  Act  of  Congren. 

or  Treaty  comee  in  question^  see  note  to  Little  Torlc 

Gold  Wash,  ft  W.  Go.  v.  Keyes,  24:  686. 
Ah  to  eivU  rioMe:  removal  or  eaueee^  when  denied^ 

see  note  to  Civil  BlfffatB  Osses,  27:  886. 
A»  to  removal  of  aetkme  againttojfkere:  Rev,  Stat, 

I  MA,  see  note  to  Davis  v.  South  OaroUna,  27:  674. 

Removal  of  oouses;  right  to  remove;  grounde  of 
removal  .*  eitizenehip:  prejudice  or  local  in^mnee; 
Federal  queetUm;  partiee. 

An  original  proceeding  for  a  mandamus  is  not  a 
suit  of  a  dvU  nature,  within  the  Removal  Act  of 
March  8. 1875,  and  is  not  removable.  Bosenbaum 
V.  Bauer,  120  U.  8.  460  OO:  748). 

A  condemnation  prooeeding  is  a  suit  at  law.  with- 
in the  Constitution  and  laws  of  the  United  States ; 
and  ■  party  may  have  it  removed  to  a  Federal  oourt 
on  the  ground  of  oitisenshlp.  Seart  v.  Lake  County 
School  Dtot.  No.  2, 124  U.  8. 197  (81:  4l6i. 

A  case  is  not  removable  from  the  state  court  od 
the  ground  of  citizenship,  unless  it  appears  affirm- 
atively in  the  petition  for  removal,  or  in  the  record, 
that  at  the  commencement  of  the  aotioD,  and  also 
when  the  removal  was  asked,  the  defendanu  were 
oltisens  of  another  State  than  the  one  in  which  the 
plaintiff  was  a  oltlsen.  Stevens  v.  Nichols,  180  U.  8. 
280  (82:  914). 

An  action  by  a  dtiaenof  a  State  against  a  foreism 
oorporation  doing  business  therein  under  a  license 
is  removable.  Goodlett  v.  Louisville  A  N.  B.Co. 
122  U.S.  801  (80:  1280). 

Upon  the  ground  of  otttaenshlp  there  oan  be  no 
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T  Cakal,  Bailwat  &  Iroh  Co.  79-n 

PorUfte  Lake  nitb  Lake  Superior,  biu)  to  Pro- 
vide for  tbe  CoDBtruclioD  of  tbe  Bame."  passed 

Mttrcliie,  ISSS.bytbeLegislatureofHichigaii, 
Ibe  grant  wag  accepted  and  conferred  upan 
jtaidFonagi:  Lakc&  Lokc Superior  Bblp  Caoa) 
Company,  subject  to  Ibc  coDdilion  "tliat  nooe 
of  said  lauds  shall  be  sold  or  otberwise  dis- 
powd  of,  except  for  the  purposes  of  hypoLhe- 
cation,  until  said  canal  shall  be  completed  as 
tbereiD  provided:"  and  that  July  1,  ISUn,  tbe 
compaoy  executed  a  deed  of  trust  convejiug 
to  C.  C.  Douglas  and  bia  succes<ior«  lU  cand 
and  franchises  and  tbe  tno  bundred  Ihouiaod 
acres  of  land  to  secure  tbe  payment  of  one 
tbouaand  bonds  of  five  bundred  dollars  each, 
Jobn  L.  Sutherland  being  tbereafter  substi- 
tuted as  trustee. 

Tbe  bill  further  averred  thai  by  Act  of 
Conirresg  approved  July  8,  1886,  a  second  two 
bundred  thousand  acres  of  land  nere  craoted 
to  tbe  Slate  oF  Slichigan  for  the  alwve  pur- 
poses, and  it  was  provided  by  the  Act  Uiatlbis 
second  grant  should  enure  to  tbe  use  and  t)en- 
cflt  of  Ibe  compnuv  io  accordance  wilh  the  Act 
of  tbe  Michi^D  l^pislatureof  March  16,  1896; 
Ibai  July  1,  l-^CH,  the  company  executed  a 
deed  of  truat  of  the  second  laud  fiTaat,  together 


witb  tbe  equity  in  tbe  canal  aud  other  property 
Iv  conveyed  to  DoueIbb  in  trust,  to  Mar- 
id  Davts.  Io  whom  Lucien  Birdseye  sub- 


sequently sucofcdcd  as  trustee,  to  secure  one 
tbousaod  other  bonds  of  five  hundred  dollars 
each;  and  that  Jonathan  T.  Wells  purchased 
eighty  of  these  lest  named  bonds,  ana  paid  casb 
therefor,  wbicb  money  was  applied  by  tbe  com- 
pany in  the  construction  of  tbe  harbor  and  canal. 
It  was  furlber  Bllesed  that  July  1,  ItJTO,  the 
company  made  Its  tnird  deed  of  trust,  Lonver- 
'-  -  its  cnnal  and  two  land  grants  to  Cliarles  L. 
St,  to  secure  twelve  liuodretl'*iad  flflj 
bonds  of  ODe  thousand  dollars  each,  two  hun- 
dred and  flfiy  of  which  were  paid,  redeemed 
and  canceled  by  tbe  company  by  bou'ls  of  a 
subsequent  issue,  known  as  tbe  '  :JnioD  Trust 
bonds;"  that  Thomas  N.  HcCarter  succeeded 
Frost  as  trustee,  July  1.  1872;  and  tbat  ^Velts 
became  Ibe  bolder  and  owner  of  forty  of  tbe 
bonds  secured  by  this  third  trust  deed.  The 
bill  continued  Ibat  on  or  about  April  08.  1871, 
the  name  oflbecompaoy  was  changed  to  "The 
Lnke  Superior  Ship  Canal,  Ifailroad  &  Iron 
Company,"  which  on  May  1,  187),  became 
seised  and  pofsesned  by  purchase  of  the  en- 
trance to  the  canal  by  way  of  Portacie  River 
into  Portage  Lake  with  tbe  franchises  apper- 
lainlni;  thereto,  and  also  acquired  title  to  two 
hundred  thousand  acres  of  land  or  tbcrenbDUt'), 
situated  in  the  Stale  of  Michigan,  and  known 
as  tbe  "Wagon  Road  I^nds;"  thai  May  1, 
I67I,  tbe  company  executed  a  deed  of  iriist  to 
the  Union  Trust  Company  of  New  York  as 
trustee,  conveying  the  canal  wilh  all  rii;Iiti 
and  franchises  thereunto  appertaining,  and  ibe 
six  bundred  thousand  acres  of  land,  (o  secure 
tbe  payment  of  bonds  which  the  company 

E reposed  to  Issue  to  the  number  of  thirty-tlve 
undred  atODetbousanddollarseacb,  of  which 
there  were  afterwards  issued  and  negotiated 
thirteen  hundred  and  no  more. 

II  was  further  averred  that  between  1866 
and  1879  tbe  company  hypothecated  certain 
of  the  bonds  issued  under  the  first  ihree  ilrpds 
of  Inut,  and  during  the  years  1871  and  1873 
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answer  of  the  defendant,  and  if  the^  were  not 
[73]  atrictly  included  in  the  words  of  his  opening 
to  the  jury,  it  was  error,  under  the  circum- 
stances, to  have  denied  him  the  privilege  of 
showing  that  he  had,  in  fact,  accounted  for  and 
paid  over  all  the  moneys  for  which  he  was 
sued.  We  are  the  more  inclined  to  so  hold 
hecause  the  court  helow  observed  to  the  jury 
that  nothing  had  occurred  in  the  testimony 
which  in  the  slightest  degree  reflected  upon 
the  integrity  or  upright  conduct  of  any  one 
who  was  then  or  had  been  concerned  at  any 
time  in  this  transaction.  A.nd  if,  as  the  court 
observed,  the  case  was  "confused,"  and  the 
matter  a  "bookkeeper's  puzzle  or  problem," 
there  was  so  much  the  more  the  reason  why  the 
defendant  should  have  been  allowed  the  bene- 
fit of  bis  assurance  that  his  opening  proceeded 
upon  the  distinct  ground  that  he  had  account- 
ed for  and  paid  over  to  the  asylum  the  sums 
which  he  was  charged  to  have  improperly 
withheld. 

We  are  of  opinion  that  the  case  was  not 
fullv  tried,  and  as,  for  that  reason,  it  must  go 
bacK  for  another  triai  we  forbear  any  expres- 
sion of  opinion  upon  the  questions  of  law 
raised  by  the  record  now  before  us. 

Tha  judgment  is  reversed,  with  directione  to 
grant  a  new  trial. 

The  Chief  Justice  and  Mr.  Justice  Chray 
took  no  part  in  the  decision  of  this  case. 

Mr,  Justice  Brown  dissenting: 
I  am  unable  to  see  wherein  the  court  failed 
to  give  the  defendant  a  proper  opportunity 
of  putting  his  case  before  the  jury.  After  the 
plaintiff  had  rested  its  case,  defendant  moved 
for  an  instruction  that  a  verdict  be  returned  in 
his  favor,  which  was  denied.  The  defendant 
thereupon  made  a  long  and  elaborate  opening 
to  the  jury,  claiming  in  substance  two  defenses: 
first,  that  he  had  duly  accounted  for  the  money; 
and,  second,  that  he  was  entitled  by  way  of  set- 
off to  compensation  for  his  services  as  treas- 
urer of  the  home.  In  support  of  his  first  de- 
fense he  made  a  statement  of  facts  which,  as  I 
understand,  were  not  disputed,  but  which  had 
no  tendency  to  show  that  he  had  duly  account- 
ed for  the  money,  and  put  a  witness  upon  the 
stand  to  give  testimony  which  the  court  held 
was  not  relevant  to  the  issue,  and  made  out  no 
defense.  The  court  thereupon  ruled  that  the 
£74]  statement  of  facts  made  in  the  opening  to  the 
jury,  assuming  them  to  be  true,  did  not  con- 
stitute a  defense  to  the  action,  and  suggested 
that,  if  the  defendant  wished  to  offer  any  tes- 
timonv  as  to  matters  of  fact  beyond  and  out- 
side of  the  opening,  he  would  hear  his  state- 
ment of  what  those  facts  were,  and  pass  upon 
them;  but  if  there  were  nothing  beyond  that 
which  had  already  been  offered,  he  would  hold 
that  they  were  irrelevant  and  constituted  no 
defense.  In  reply  to  this,  defendant  stated 
that  he  proposed*  to  show  that  the  moneys 
charged  against  him  were  duly  accounted  for 
and  pnid  over;  and  in  reply  to  a  suggestion  of 
the  court  that  be  ought  to  state  what  8ul)stan- 
tial  facts  he  expected  to  prove,  which  were 
not  recited  in  his  opening,  said,  "I  do  not  of- 
fer any  fact  except  the  fact  which  I  opened  to 
the  jury,  that  I  had  accounted  for  and  paid 
over  every  dollar   of  money,  including  this 


money."  This  the  court  held,  under  the  Ucts 
above  set  forth,  to  be  irrelevant,  and  then 
stated  that  the  only  question  for  tbe  jpxj  was 
as  to  the  credibility  of  the  plaintiiri  tmi- 
mony. 

It  was  held  by  this  court  io  Otoamif&M  v. 
Winchester  Repeating  Arms  (h,,  108  U.  a  261 
[26:589],  that  where  it  is  shown  by  tbe  open- 
ing statement  of  the  plaintilTs  ooaosel  that  be 
has  no  case,  the  court  may  direct  the  Jmy  to 
find  a  verdict  for  the  defendant  without  gmg 
into  the  .evidence.  I  know  of  no  reason  wfav 
the  same  rule  should  not  apply  to  tbe  d^eoa- 
ant,  who  assumes  in  his  opening  to  alate  a  de- 
fense. If  the  facts  i^tated  in  such  opening  do 
not  constitute  a  defense,  the  court  is  at  fibertr 
to  rule  out  the  evidence,  and  either  direct  a 
verdict  for  the  plaintiff  or  submit  the  case  to 
the  jury  upon  the  plaintiff's  testinoony.  In 
this  case  the  defendant  offered  simply  to  show 
that  he  bad  accounted  for  the  monev.  This 
was  clearly  not  a  statement  of  fact,  but  of  a 
legal  conclusion.  It  was  as  if.  in  an  action  oC 
ejectment,  the  defendant  should  state  that  be 

{)roposed  to  show  that  he  had  the  title  to  tbe 
ands  in  question;  or,  in  an  action  for  breicb 
of  contract,  that  he  had  not  broken  the  coo- 
tract.  In  such  case,  while  the  defendant  may 
elect  whether  to  make  an  opening  or  not.  if  Ik 
does  make  a  statement  of  facts  upon  whicb 
he  relies,  and  such  facts  are  not,  in  tbe  opo- 
ion  of  the  court,  relevant,  I  think  the  oooit 
may  properly  call  upon  him  to  state  any  fa^ 
ther  facts  that  he  intends  to  prove,  and  if  be 
declines  to  make  a  statement  other  Uian  be 
has  already  made,  he  may  lawfully  assome 
that  these  constitute  his  entire  defense.  Tbe 
facts  stated  by  the  defendant  in  this  case  ia 
support  of  his  defense  that  he  bad  accounted 
for  the  money,  were  simplv  ^Icuiated  to  con- 
fuse the  jury,  without  ten^inff  in  any  imj  to 
show  that  be  should  not  be  charged  >r^.b  tbe 
sum  in  controversy. 

I  am  whollv  unable  to  see  that  any  injustice 
was  done  to  the  defendant  upon  this  trial,  and 
think  the  judgment  should  be  affirmed. 


ANDREW  WESLEY  KENT.  Executor  aad 
Trustee  of  Jonathan  Trbmaike  Wells. 
Deceased,  Appt., 

THE  LAKE  SUPERIOR  SHIP  CANAL. 
RAILWAY  &  IRON  COMPANY  «tal. 

(See  S.  C.  Beporter*8  ed.  75-«t) 

Decree  cannot  he  questioned  coUateraHi^—^t^  iV 
er^s  cerfijie^ttes—act  of  trustee — reiirf  rv 
formaJble  to  the  ease, 

1.  Where  trust  deeds  are  fOreoloeed  for  vant  of 

Note.— .^a  to  pouvrs  and  duiies  ef  rtccire/Y,  see 
w)i€  to  Davis  V.  Gray.  21:  447. 

Thai  trugtees  cannot  act  separatdy;  aU  must  >>m. 
see  note  to  Wilbur  v.  Almy,  18:  9iL 

Asto  fiduciary  pnsitUm  of  ditreetors;  their  eomttoeta 
and  dealings  with  corporations,  tee  fieto  to  Koebkr 
V.  Black  Rh-er  Foils  Iron  00. 17:  310. 

That  one  who  acqu^lres  a  trust  etUit«,  wOh  Jhiiirt- 
edge  of  the  truMt,  is  subject  to  the  same  d»Ulss.m  toOn 
trust,  as  the  original  trustee:  eeslml  que  Inoc  mm 
follow  property^  tee  note  to  Wormlay  t.  Won&lcr. 
6:651. 
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ptfiii6Dt  Of  Interest  due  on  the  bonds  secured 
thereby,  any  of  the  bondholders  may  buy  at  the 


Portage  Lake  with  Lake  Superior,  and  to  Pro* 
Yide  for  the  Constructioo  of  the  Same,"  passed 


^l^L^^^diXl^^^^^^i.Zl!'  March  16. 1885.  by  the  Legislature  of  Michigan, 
SS5*5U^dl.';S?n^dSLiVm:d?^^^^^^^  r^pted  and  conferred   i|;,n 

eare  and  sale  cannot,  for  any  error  therein,  be    JJi'^  JPoringe  Lake  &  Lake  Superior  Ship  Canal 


questioned  collaterally. 
1  Where  a  trustee  for  bondholders  brings  a  suit  to 

foreclose  the  trust  deed  and  recogrnizes  in  his 

complaint  the  paramount  lien  upou  the  property 

of  receivers*  oertiflcates  issued  by  order  of  the 

court  in  another  suit,  and  asks  that  they  be  paid, 

this  recognition  of  the  priority  of  the  certificates 

ii  within  the  discretion  reposed  in  the  trustee  by 

Us  de«^  and  binds  his  bondholders. 
t  Where  a  trustee  for  bondholders  is  a  party  to  a 

foreclosure  of  the  trust  deed,  whatever  binds  or 

forecloses  the  trustee,  in  the  absence  of  fraud  or 

biKl  faith,  binds  and  forecloses  the  bondholders. 

thbouffh  they  are  not  parties  to  the  suit, 
i  Belief  not  oonf  ormable  to  the  case  made  by  the 

bQl  cannot  be  granted  under  the  prayer  for  gen- 

tfalrelleC. 

[No.  149,1 
Argued  Jan,  8. 1892,    Decided  MarcJi  U,  1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  New.  York,  sustaining  demurrers  to 
the  hill  and  dismissing  a  suit  in  equity  brought 
to  set  aside  %  decree  as  Yoid  in  certain  particu- 
Itn  and  to  establish  a  paramount  lien  on  be- 
half of  plaintiff  end  for  an  account  of  profits 
and  for  a  money  decree  and  for  general  relief. 
AJjUmed, 

Statement  bY  Mr.  Chief  Jueiice  Fuller: 

This  was  a  bill  in  equity  brouirht  in  the  Su- 
preme Court  in  and  for  the  county  of  Kings, 
New  York.  PebruarY  7,  1884,  by  Andrew 
Kent  as  executor  and  trustee  of  the  last  will 
tod  testament  of  Jonathan  T.  Wells,  deceased, 
agaiost  the  Lake  Shore  Ship  Canal,  Railway 
k  Iron  Company;  Theodore  M.  Davis;  Theo- 
dore M.  Davis  as  receiver  of  the  Ocean  Na- 
tional Bank  of  New  York;  J.  Boorman  John- 
ston. Isaac  H.  Enox  and  Gordon  Norrie.  being 
the  sorviving  partners  of  the  firm  of  J.  Boer- 
man  Johnston  &  Co.;   Frederick  Aver,  sole  i  became  the  holder  and  owner  of  forty  of  the 


Company,  subject  to  the  condition  "that  none 
of  said  lands  shall  be  sold  or  otherwise  dis- 
posed of,  except  for  the  purposes  of  hvpothe- 
cation.  until  said  canal  shall  be  completed  aa 
therein  provided:"  and  that  July  1.  18(55.  the 
company  executed  a  deed  of  trust  conveying 
to  C.  C.  Douglas  and  his  successors  its  canu 
and  franchises  and  the  two  hundred  thousand 
acres  of  land  to  secure  the  payment  of  one 
thousand  bonds  of  five  hundred  dollars  each, 
John  L.  Sutherland  being  thereafter  substi- 
tuted as  trustee. 

The  bill  further  averred  that  by  Act  of 
Confess  approved  July  8,  1868,  a  second  two 
hundred  thousand  acres  of  land  were  granted 
to  the  State  of  Michic^  for  the  above  pur- 
poses, and  it  was  provided  by  the  Act  that  this 
second  grant  should  enure  to  the  use  and  ben- 
efit of  the  company  in  accordance  with  the  Act 
of  the  Michigan  Legislatureof  March  16. 1865; 
that  July  1.  I'^OS,  the  company  executed  a 
deed  of  trust  of  the  second  land  grant,  together 
with  the  equity  in  the  canal  and  other  property 
already  conveyed  to  Doiiglas  in  trust,  to  Mar- 
tin ana  Davis,  to  whom  Lucien  Birdseye  sub- 
sequently succeeded  as  trustee,  to  secure  one 
thousand  other  bonds  of  five  hundred  dollars 
each;  and  that  Jonathan  T.  Wells  purchased 
eighty  of  these  last  named  bonds,  and  paid  cash 
therefor,  which  money  was  applied  by  the  com- 
pany in  the  construction  of  the  harbor  and  canal. 
It  was  further  alleged  that  July  1,  1870.  the 
company  made  its  third  deed  of  trust,  convcY- 
ing  its  canal  and  two  land  grants  to  Charles  L. 
Frost,  to  secure  twelve  hundred  *and  fifty 
bonds  of  one  thousand  dollars  each,  two  hun- 
dred and  fifty  of  which  were  paid,  redeemed 
and  canceled  by  the  company  by  bonds  of  a 
subsequent  issue,  known  as  the  '-Union  Trust 
bonds;*'  that  Thomas  N.  McCarter  succeeded 
Frost  as  trustee.  July  1.  1872;  and  that  17ells 


rorviving  partner  of  the  firm  of  J.  C.  Ayer  & 
Ca:  Prwierick  F.  Ajrer.  Josepliine  Ayer  and 
Benjamin  Dean,  administrators  with  the  will 
annexed  of  ihe  estate  of  James  C.  Ayer,  de- 
ceased; and  Thomas  N.  Carter;  and  sul)se- 
qnently  removed  into  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  New 
York. 

The  bill  alleged  that  July  6, 1864.  the  Portage 
Lake&  Lake  Superior  Ship  Canal  Company 
was  or^nizcd  as  a  corpoiation  under  the  laws 
of  Michigan  for  the  purpose  of  constructing  a 
sbip  canal  to  connect  the  waters  of  Portage 


Congress,  approved  March  8.  1865,  two  hun- 
dred thousand  acres  of  public  land  were  granted 
to  the  State  of  Michigan  *'to  hid  in  buflding  a 
bsrbor  and  ship  canal  at  Portage  Lake.  Ke- 
weenaw Point.  Lake  Superior,"  subject  to  the 
condition,  amon^  others,  that  they  should  re- 
vert to  the  United  States  in  case  the  said  canal 
thd  harbor  should  not  be  completed  in  two 
years  from  the  passage  of  the  Act;  that  by  an 
Act  entitled  "A  Bill  to  Accept  a  Grant  of 
"»d  by  Act  of  Congress  to  Aid  in  the  Con- 
Mniciion  of  the  Ship  Canal  at  the  Head  of 

lur.s. 


bonds  secured  by  this  third  trust  deed.  The 
bill  continued  that  on  or  about  April  29.  1871, 
the  name  of  the  company  was  changed  to  "The 
Lake  Superior  Ship  Canal.  Railroad  &  Iron 
Company,"  which  on  May  1,  1871,  became 
seised  and  posses.Hed  by  purchase  of  the  en- 
trance to  the  canal  by  way  of  Portage  River 
into  Portage  Lake  with  the  franchises  apper- 
taininsT  thereto,  and  also  acquired  title  to  two 
hundred  thousand  acres  of  land  or  thereabouts, 
situated  in  the  State  of  Michigan,  and  known 
as  the  "Wagon  Road  Lands;"  that  May  1, 
1871.  the  company  executed  a  deed  of  trust  to 


Uke  and  Lake  Superior;  that  by  an  Act  of  the  Union  Trust  Company  of  New  York  as 


trustee,  conveying  the  canal  with  all  risrbts 
and  franchises  thereunto  appertaining,  and  the 
six  hundred  thousand  acres  of  land,  to  secure 
the  imyment  of  bonds  which  the  company 
proposed  to  issue  to  the  number  of  thirty-five 
hundred  at  one  thousand  dollars  each,  of  which 
there  were  afterwards  issued  and  negotiated 
thirteen  hundred  and  no  more. 

It  was  further  averred  that  between  1865 
and  1872  the  company  hypothecated  certain 
of  the  bonds  issued  under  the  first  three  deeds 
of  trust,  and  during  the  years  1871  an<]  1872 
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Hypothecated  certain  of  the  bonds  issued  un- 
der the  fourth  deed  of  trust,  and  only  a  small 
proportion  of  the  bonds  of  each  issue  was  ever 
sold  outright  by  the  company;  that  in  Novem- 
ber, 1871, and  on  January  18, 1872,  the  company 
defaulted  in  the  payment  of  the  interest  then 
due  upon  these  bonds;  and  that  at  that  time 
large  amounts  of  them  were  held  by  the  Ocean 
National  Bank,  Johnston  &  Co.  and  Ayer  & 
Co.,  as  collateral  to  certain  loans,  which  plain- 
tiff charges  were  of  doubtful  legality,  made 
by  the  parties  to  the  canal  comi>any  at  differ- 
ent times  before  the  default,  and  it  was  claimed 
by  the  company  that  the  bonds  piedeed  as  se- 
curity for  the  loans  were  issued  unlawfully, 
and  ID  violation  of  the  law  of  Michigan. 

That  in  December,  1871,  the  Ocean  National 
Bank  failed,  and  T.  M.  Davis  was  appointed 
its  receiver;  and  among  the  assets  of  the  bank 
were  bonds  under  all  the  aforesaid  deeds  of 
trust,  but  most  of  them  were  under  the  Mc- 
Carter  and  Union  Trust  O^mpany  deeds;  and 
that  some  of  the  bonds  in  the  possession  of  the 
bank  were  owned  by  it,  but  by  far  the  larger 
part  were  held  as  collateral. 

That  prior  to  the  default  the  company  had 
selected  with  care  and  at  much  expense  the 
lands  it  was  entitled  to,  and  they  were  resarded 
as  of  great  prospective  value,  and  those  selected 
under,  ;iie  Act  of  Congress  of  July  8, 1866, 
were  especially  valuable. 

That  earl V  in  1872,  Davis,  receiver,  Johnston 
&  Co.  and  Ayer  &  Co.  retained  an  attorney  at 
Detroit  to  protect  their  interests  as  creditors 
and  bondholders  of  the  company,  and  to  act 
179]  for  and  represent  them  in  prospective  legal 
proceedings  in  the  United  States  couns  for  the 
Eastern  District  of  Michigan  for  the  foreclos- 
ure of  the  deeds  of  trust,  who  was  afterwards 
retained  and  employed  by  Sutherland,  Birdseye 
and  McCarter,  and  the  Union  Trust  Company, 
trustees,  as  their  solicitor  to  foreclose  the  sev- 
eral trust  deeds,  which  employment  was  bv 
Davis,  receiver,  Johnston  &  Co.  and  Ayer  & 
Co.  and  upon  their  retainer  and  in  their  inter- 
est, without  reference  to  the  interests  of  the 
other  bondholders;  and  it  was  agreed  between 
them  and  the  trustees  that  the  foreclosure  suits 
were  to  be  prosecuted  under  their  direction 
and  for  their  special  benefit;  and  to  this  end 
thev  indemnified  the  trustees  against  all  loss 
and  damage  by  reason  of  anything  which  Davis, 
Johnston  and  Ayer  might  do  in  the  premises. 

That  on  or  about  my  25,  1872,  a  bill  was 
filed  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  in  the 
name  of  Sutherland,  trustee,  by  said  solicitor, 
to  foreclose  the  trust  deed  of  July  1,  1865,  and 
the  company,  Birdseye,  Frost,  and  the  Uni<>n 
Trust  Company,  as  trustees,  were  made  parties 
defendant.  As  Birdseye  was  a  citizen  of  New 
York,  it  was  alleged  that  Sutherland,  who  was 
also  a  citizen  of  New  York,  was  a  citizen  of 
New  Jersey;  that  on  or  about  June  18,  1872, 
one  Knox  was  appointed  receiver,  and  it  was 
admitted  by  Biraseye's  solicitors  that  Suther- 
land was  a  citizen  and  resident  of  New  Jersey, 
though  plaintiff  charges  that  the  admission  ex- 
tended only  to  the  order  appointing  the  re- 
ceiver, and  that  the  Circuit  Court  was  after- 
wards shown  by  the  pleadinirs  and  proofs  to 
have  no  jurisdiction  therein,  and  had  none  in 
fact;  that  on  June  17,   1872,  an  order  was 

864 


made  empowering  the  reoefver  to  execute  an 
instrument  to  F.  D.  Tappan,  as  trustee,  to  se- 
cure certificates  of  indebtedness  autboHied  to 
be  issued  for  the  purpose  of  completing  the 
construction  of  the  canal,  and  certificates  wftt 
issued  to  the  amount  of  about  $640,000.  which 
were  purchased  by  Johnston  &  Co.  and  Ajcr 
&  Co. .  $500,000  of  the  issue  being  tokl  at  the 
rate  of  seventy-five  cents  on  the  dollar,  and  the 
remainder  at  the  rate  of  sixty  cents  oo  the 
dollar,  though  twenty-five  per  cent  discount 
was  the  limitation  prescribed;  and  that  aO  thii 
was  in  the  interest  of  Davis,  JohiMtoa,  sad 
Ayer. 

The  bill  further  averred  that  on  August  27. 
1872,  the  company  was  adjudicated  a  bankrupt 
by  the  Michigan  District  Court,  and  Jerooe 
and  Beaman  were  appointed  assignees,  who 
on  January  8.  1878,  by  supplemental  bill,  were 
made  parties  to  the  Sutherland  suit,  as  wai 
McCarter.  trustee.  It  was  further  stated  tbtt 
on  July  8, 1872,  a  bill  was  filed  in  the  Circnit 
Court  in  the  name  of  McCarter,  trustee,  by 
the  same  solicitor,  to  foreclose  the  trust  de«-i 
of  July  1,  1870,  and  the  company  and  itie 
Union  Trust  Company  were  made  parties  d^ 
fendant,as  were  the  assignees.  January  13.1  "^7^ 

The  bill  also  alleged  that  on  Julv  5.  1872.  a 
bill  was  filed  in  the  Circuit  Court  in  the  oame 
of  Birdseye,  trustee,  by  the  same  solicitor, 
to  foreclose  the  trust  deed  of  July  1, 18^.  and 
the  company,  McCarter,  trustee,  and  the  Unioa 
Trust  Company  were  made  parties  defeodaat. 
This  bill  set  up  the  appointment  of  Knox  u 
receiver,  his  taking  possession  of  the  propertj, 
the  issue  by  him  of  certificates  of  indebtedofia 
to  the  amount  of  $500,000,  and  that  the  certifi- 
cates were  made,  by  order  of  court,  a  para- 
mount lien  upon  the  canal  and  all  theproperu 
of  the  company;  and  prayed  that  the  oeitii- 
cates  might  first  be  ratably  paid  from  tbe  pre- 
ceeds  of  the  sales  of  the  lands  acquired  by  the 
Sutherland  and  Birdseye  deeds  of  trust;  aad 
plaintiff  charged  that  this  iv^cognitioQ  of  tkt 
certificates  was  entirely  unauthonied  and  nerer 
ratified  bv  Wells. 

It  was  further  alleged  that  on  Ausoat  5, 1871. 
Birdseye,  trustee,  filed  an  answer  n  tbe  Suth- 
erland suit  in  which  be  set  up  the  defense  of 
want  of  Jurisdiction,  in  that  Satherlaod  wis 
not  a  citizen  of  New  Jersey,  but  of  New  York, 
and  it  was  stated  that  this  was  shown  In  1874 
by  the  testimony  of  Sutherland. 

The  bill  then  charced  that  tbe  drcait  Coait 
did  not  obtain  jurisdiction  or  power  over  lbs 
Bird^ye  lands  or  the  bondboldefa  secured 
therebv,  so  as  to  enable  the  court  to  extend  tht 
lien  of  the  receiver's  certificates  over  ikom 
lands,  or  make  them  a  prior  or  paramoost 
lien  thereon;  that  neither  Wells  nor  any  other 
of  the  Birdseve  bondholders,  except  those  rep* 
resented  bv  the  aforesaid  solicitor,  were  parties 
to  the  Sutherland  suit,  and  Birdseye  was  not 
authorized  nor  ^ta powered  to  repree«Dt  tbfa 
in  respect  thereto;  that  Birdseye  allowed  the 
paramount  lien  to  be  apparently  imposed  opos 
the  lands  he  representea.  but  failed  to  appri«  1 
the  bondholders  of  the  action  of  the  court,  tl- 
though  he  knew  such  action  waatobebrooirlit 
about  in  the  interest  of  some  bondholders  to 
the  sacrifice  of  that  of  the  other*;  and  \M 
the  nominal  amount  of  the  oertiflcates  wss 
illegally  increased  for  the  purpose  of  makbf 
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the  indebtedness  as  large  as  possible,  so  as  .to 
obtain  tbe  entire  property  of  the  company 
tad  destroy  the  interest  of  the  other  bond  bold- 
«f8;  and  that,  altboufh  the  accounts  of  the  re- 
ceiver were  afterwarda  audited  and  confirmed 
by  tbe  court.  Wells  was  not  bound  thereby. 

That  tbe  Birdseye  and  McCarter  trust  deeds 
nroTided  for  tbe  release  of  lands  upon  the  de- 
oreiy  of  bonds  for  cancellation  at  the  rate  of 
tre  dollars  per  acre;  that  on  or  about  August 
11, 1878,  Wells  deposited  forty  bonds  secured 
by  the  McCarter  trust  deed  for  one  thousand 
dollars  each,  with  Birdseye,  as  trustee,  and  at 
tbe  same  time  tendered  to  him  for  cancellation 
eighty  bonds  for  five  hundred  dollars  each,  se- 
cured by  the  Birdseye  trust  deed,  and  received 
from  him  a  release  of  eight  thousand  acres  of 
land  from  the  incumbrance  and  operation  of 
that  trust  deed,  except  only  a  lien  to  tbe  amount 
of  tbe  bonds  tendered,  or  that  tbe  amount  of 
said  bonds  became  immediately  due  and  pay- 
able: and  that  ei^bt  thousand  acres  became  re- 
leased from  tbe  ben  of  any  other  of  tbe  deeds 
of  trust,  and  the  remainder  of  the  property  be- 
came discharged  from  any  lien  for  the  eighty 
thousand  dollars. 

It  was  further  alleged  that  in  September, 
1873,  the  assignees  in  bankruptcy  flieci  a  bill  in 
tbe  Circuit  Court  against  Sutherland,  Birdseye, 
trustee,  AlcCarter,  and  the  Union  Trust  Com- 
pany, as  trustees,  Wells,  P.  D.  Tappan.  and 
oiben.  which  set  forth  in  detail  tbe  matters  re- 
lating to  the  release  of  August  11,  1878,  and 
prayed  that  it  might  be  declared  valid  and  of 
the  legal  effect  charged  in  the  bill;  that  the 
proceedings  in  the  foreclosure  suits  might  be 
staved;  and  that  the  Sutherland  suit,  with  this 
bill  treated  as  a  supplemental  bill  or  cross  bill, 
might  proceed  regukirly  to  a  decree,  containing 
tbe  manner  in  which  the  property  covered  by 
tae  several  tmst  deeds  should  be  offer^  for 
sale,  etc  * 

That  Sntherland.  McCarter,  and  Tappan, 
trustees,  appeared  in  this  last  mentionea  suit 
by  tbe  same  solicitor  and  answered:  that  Birds- 
eye  trustee,  also  appeared,  and,  in  his  answer, 
admitted  and  realleged  the  allegations  contained 
hi  the  IhU  relating  to  the  claims  of  Wells  under 
tbe  release:  that  defendant  Wella  appeared, 
and  on  or  about  December  80, 1874,  his  solicit- 
or stipulated  that  the  bill  filed  by  the  assignees 
be  taken  |>fv  wnfeno  against  him;  that  issue 
was  joined  and  a  large  amount  of  testimony 
was  taken  and  filed  in  the  several  suits  referred 
to;  but  that  none  of  the  testimony  had  any 
bttring  on  the  effect  of  tbe  release,  and  its 
validity  was  admitted  upon  tbe  record. 

It  was  then  charged  that  during  tbe  latter 
pan  of  1876  and  the  early  part  of  1877  the 
solicitor  of  Davis,  Johnston  and  Ayer,  and 
other  parties  interested  with  them,  "entered 
bto  a  fraudulent  conspiracy  for  tbe  purpose 
of  procuring  from  said  Circuit  Court  the  entry 
of  a  decree,  by  means  of  which  tbe  interest  of 
said  Jonathan  T.  Wells  in  said  eight  thousand 
acres  of  land  should  be  divested,  and  the  value 
of  bis  said  bonds  destroyed,  and  the  entire  prop- 
erty and  assets  of  said  The  Lake  Superior  Ship 
Canal,  Railroad  A  Iron  Company  vested  in  the 
parties  in  this  article  mentioned  to  tbe  exclu- 
sion of  said  Wells;"  that  it  was  agreed,  upon 
tbe  sale  of  the  property,  to  be  made  in  pursu- 
ance of  the  proposed  decree,  that  it  should  be 
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purchased  by  Wilson  and  Man,  as  trustees,  for 
the  benefit  of  the  parties  to  the  said  fraudulent 
decree;  that  a  company  should  be  organized, 
under  the  laws  of  Michigan,  for  the  purpose 
of  taking  and  holding  the  property  formerly 
held  by  the  canal  company;  and  tbat  upon  the 
completion  of  said  transfer  the  parties  to  said 
agreement  would  endeavor  to  sell  the  property 
to  English  capitalists,  and,  failing  in  this,  tbe 
stock  should  be  divided  between  the  parties  to 
tbe  agreement. 

That  in  pursuance  of  this  scheme,  the  solicit- 
or represented  to  the  circuit  judge  that  an  ar- 
rangement bad  been  made  to  sell  tb  whole 
property  of  the  canal  company  to  >^uglish 
capitalists  for  a  sum  sufi^cient  to  pay  the  entire 
debts  of  that  company,  and  that  to  carry  out 
this  agreement  it  was  necessary  to  sell  the 
whole  property  of  the  company  under  a  decree 
of  tbe  court,  and  that  such  decree  would  be 
satisfactory  to  all  parties  interested;  that  by 
these  representations,  without  any  notice  tc 
Wells  or  bis  solicitor,  an  order  was  obtained 
from  the  Judge,  at  his  house,  February  12. 
1877,  that  the  bill  filed  by  Jerome  and  Beaman 
be  treated  as  a  cross  bill  m  the  Sutherland,  tbe 
Birdseye,  and  the  Union  Trust  Company  fore-  [331 
closure  suits,  and  that  the  four  causes  be  heard 
together  upon  the  pleadings  and  proofs  in  all. 
and  at  the  same  time  and  place  a  decree  was 
signed  by  Judge  Emmons,  entitled  in  tbe  four 
suits,  which  contained  tbe  following  clause: 

**Ttoenty-Jir8t,  It  is  hereby  ordered,  adjudged 
and  decreed,  that  the  attempt  of  the  defend- 
ant«  Jonathan  T.  Wells,  to  redeem  or  obtain 
release  of  certain  lands  from  tbe  lien  of  tbe 
mortgage  of  tbe  first  of  July,  1868,  and  tbe 
alleged  release  of  said  land  by  Lucien  Birdseye, 
trustee,  as  set  forth  in  said  cross  complaint, 
having  taken  place  after  the  institution  of  the 
suit  for  the  foreclosure  of  said  mortgage,  were 
and  are  ineffectual  and  void."  « 

That  the  decree  further  adjudged  that  the 
receiver'a  certificates  for  tbe  amount  of  $934.- 
478— principal  and  interest — were  a  first  lien 
upon  the  canal  and  the  first  and  second  land 
grants,  but  not  a  lien  upon  the  third  land  grant, 
and  required  that  the  lands  covered  by  the 
Birdseye  mortgage  should  be  sold  separately, 
and  gave  various  directions  as  to  the  method 
to  be  adopted  by  tbe  master  for  distributing 
the  proceeds:  that  tbe  sale  was  advertised  un- 
der the  decree  in  but  one  paper,  and  that  a  vil- 
lage newspaper  of  limited  circulation,  and  tbe 
parties  refused  to  advertise  more  extensively; 
that  they  gave  no  notice  of  the  terms  of  sale; 
that  they  required  at  the  sale  tbe  whole  amount 
of  the  purchase  money  to  be  paid  at  once, 
without  giving  the  purchaser  any  opportunity 
to  examine  the  title,  and  refused  to  sell  tbe 
second  land  grant  separately;  that  at  the  sale 
thus  conducted,  Man  and  Wilson  bought  the 
entire  property  of  the  canal  company  for 
$5t50,000,  which  they  paid  in  receiver's  certifi 
cates;  that  the  master's  report  was  confirmed 
before  the  expbration  of  the  usual  time,  upon  a 
representation  to  the  solicitors  of  the  other  [34] 
parties  that  this  was  necessary  to  tbe  consum- 
mation of  a  sale  to  tbe  English  capitalists;  that 
they  then,  in  combination  with  the  other  mem- 
bers of  the  party,  formed  anew  company, 
which  is  one  of  the  demurring  defendants;  and 
that  they  conveyed  all  the  property  of  the  old 
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company  to  the  new  corporation,  which  had 
notice  of  the  fraud,  paid  no  new  consideratioD, 
and  took  title  subject  to  the  rights  of  Wells. 

It  was  also  alleged  that  Wells  died  in  Brook- 
lyn, New  York,  on  October  16,  1»81,  at  the 
age  of  about  eighty-two  years,  and  that  "for 
three  years  and  upwards  immediately  preced- 
ing his  death  he  was  feeble  in  body  and  miod, 
and  by  reason  thereof  was  unable  to  travel  to 
Michigan,  where  the  litigation  hereinbefore  re- 
ferred to  was  carried  on,  or  to  give  his  personal 
attention  to  his  interests  therein;"  thut  in 
March,  1879,  Wells  transferred  his  property  to 
James  H.  Qilbert  for  the  benefit  of  himself 
and  his  legal  representatives,  and  ''knowledge 
of  the  making  and  entry  of  said  decree  was 
first  acquired  by  said  Jonathan  Tremaine 
Wells  and  by  said  James  H.  Gilbert,  trustee  as 
aforesaid,  during  the  month  of  May,  1879;  that 
it  has  been  exceedingly  difficult  and  has  re- 
quired much  time  to  ascertain  the  facts  in  re- 
lation to  the  proceedings  herein  related  on  ac- 
count not  only  of  the  many  and  protracted 
litigations,*'  but  especially  of  the  efforts  "made 
by  the  parties  to  the  fraud  aforesaid  to  sup- 
press everything  tending  to  throw  light  upon 
their  transactions  and  to  hamper  and  impede 
investigation  by  withholding  or  concealing 
whatever  might  give  information  to  Wells  or 
his  representatives.'* 

The  bill  also  set  forth  that  on  March  10, 
1882,  a  petition  was  filed  in  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Michigan,  on  behalf  of  Gilbert,  trustee,  as 
aforesaid,  and  an  application  for  relief  against 
said  last  mentioned  decree  was  made  thereon; 
and  that  this  application  was  heard  by  the 
Honorable  Stanley  Matthews,  one  of  the  judges 
of  the  Circuit  Court,  and  an  order  made  deny- 
ing it,  "but  without  prejudice  to  the  merits  of 
the  application  or  proceedings  to  be  taken 
thereafter  in  the  interest  of  the  estate  of  said 
Jonathan  Tremaine  Wells." 

The  forty-first  paragraph  of  the  bill  alleged 
that  after  the  execution  of  the  Birdseye  release 
McCarter  became  seised  of  the  eight  thousand 
acres  described  in  the  release,  in  fee  simple,  in 
trust  for  Wells,  and  in  further  trust  to  sell  said 
lands  mnd  pay  Wells  the  eighty  thousand  dol- 
lars and  interest;  that  it  was  his  duty,  as 
trustee,  to  cause  the  said  lands  to  be  suitably 
advertised,  and  to  use  diligence  to  prevent  the 
creation  of  any  lien  prior  to  that  of  Wells;  that 
Davis,  Johnston,  and  Ayer  took  upon  them- 
selves the  performance  of  the  duties  of  said 
trust;  that  said  land  at  the  time  of  the  sale  was 
worth  at  least  $150,000,  and  that  amount  could 
have  been  realized  with  reasonable  diligence; 
that  they  became  trustees  for  Wells  and  had  no 
right  to  buy  said  lands;  that  they  did  buy  them 
and  caused,  them  to  be  conveyed  to  the  com- 
pany, and  have  sold  a  portion  of  said  lands  to 
bona  fide  purchasers  lor  value  and  received 
the  purchase  money;  and  "that  they  and  said 
company  have  thus  become  and  are  liable  to 
pay  to  this  plahitifiT  the  fuU  amount  due  upon 
the  bonds  aforesaid,  to  wit,  the  sum  of  eighty 
thousand  dollars,  with  interest  as  aforesaid. 

The  forty-second  paragraph  stated  that  the 
plaint ifiT  was  without  remedy  unless  he  could 
■et  aside  the  alleged  fraudulent  decree. 

The  bill  prayed  that  the  decree  of  February 
12, 1877,  might  be  adjudged  void  so  far  as  the 


release  to  Wells  was  concerned,  and  ao  far  at 
the  receiver's  certificates  were  made  a  para- 
mount lien  or  given  any  right  of  prior  pay- 
ment, or  any  validity  as  payment,  as  against 
Wells'  bonds  and  release;  that  the  eight  tboo*- 
and  acres  released  be  adjudged  to  he  held  ia 
trust  for  Wells;  that  plaintiff  be  declartd  to 
succeed  to  all  of  Wells  s  rights,  and  be  decreed 
a  paramount  lien  on  the  eight  thousand  acret 
for  eighty  thousand  dollars  and  interest;  for  tm 
account  of  profits  in  dealing  with  the  property 
held  in  trust  for  Wells;  for  an  injunction;  and 
for  a  money  decree  against  the  defendants  for 
said  sum  of  eighty  thousand  dollars  jukd  i»> 
terest;  and  for  i^eneral  relief. 

Copies  of  the  various  trust  deeds,  of  the  le^ 
lease,  of  the  orders  and  decree  of  the  Circoit 
Court  of  the  United  States  for  the  Eastern  Dis- 
trict of  Michigan,  and  of  agreements  in  rela- 
tion to  the  purchase  of  the  lands,  etc,  were  at- 
tached. 

The  cause  was  heard  on  demurrer  to  theUB 
before  Mr.  Jv^ties  Blatchford,  holding  tlie Cir- 
cuit Court,  who  sust^ined  the  demurrers  nod 
dismissed  the  bill,  whereupon  the  cause  wu 
brought  to  this  court  on  appeal. 

Meitrs.  E.  P.  Wheeler  and  John  Cummini, 
for  appellant: 

If  the  decree  was  by  fraud  and  covin  liie 
party  may  be  relieved  against  it,  not  by  rehear- 
ing or  appeal,  but  bv  original  bill. 

Richmond  Y.  Tayilour,  1  Dick.  88;  Ftofdt. 
ManaeU,  Gilb.  £q.  185;  BradM  v.  Gte,  1 
Ambl.  229;  Re  PembfrUm,  40  N.  J  Eq.  5S(h 
Story,  Eq.  PI.  §  426. 

A  court  of  equity  has  jurisdiction  of  a  suit 
to  impeach  for  fraud  a  decree  rendered  by 
another  court. 

Arrowsmith  ▼.  QUamm^  129  U.  5.  86  !3t: 
680):  QaineB  v.  Pkientef,  02  U.  &  10,  20  (23: 
624, 528):  Be  Forest  v.  Thompwn,  40  F^  Rep. 
875;  Winchetier  v.  Ecan»,  8  Hayw.  (Tesa.) 
305. 816;  WUmoreY,  Flaek.  96  N.  Y.  612;  /» 
eon  V.  Pearce,  12  N.  Y.  156;  OoU  t.  CWaaiV 
ham,  188  U.  S.  107, 112  (88:  588. 541);  SsJN&m 
V.  RechfT,  8  Clark  &  F.  479;  Johneon  v.  WaUn. 
Ill  U.  S.  667  (28:  556);  Barww  ▼.  Amtoa.  m 
U.  S.  80,  83  (25:  407,  408);  MehriipMan  Eke, 
R.  Co,  v.  Maruutttan  R,  Co>  14  Abb.  N.  C  !<«, 
216;  Kennedy  v.  BaXy,  1  Scb.  9b  Lef.  855, 8;i 

This  is  especially  true  where  parties  haft 
misled  the  court  by  false  statemenia. 

Yadala  v.  La\x>ee,  L.  R.  25  Q.  R  Dir.  Sid; 
Abouloff  V.  OppenJieimer,  L.  R.  10  Q.  R  Div. 
295. 

Defendants  took  the  property  diaiged  with 
a  trust  for  plaintiff. 

Oliver  v.  Piatt,  44  U.  S.  8  How.  888  (11: 
622);  Bush  V.  Buih,  1  Strobh.  Eq.  877:  Bnl- 
ey's  App,  96  Pa.  253;  Drury  v.  Greee,  74  C. 
S.  7  Wall.  2D9  (19:  40);  Cook  v.  TuUis,  85  T. 
S.  18  Wall.  332  (21:  933);  Wormleyr,  Wormief, 
21  U.  S.  8  Wheat  421  (5:  651);  SmiA  ▼. 
Bowen,  35  N.  Y.  88:  Boyd  v.  BnnMm,  55  CdL 
427;  James  v.  Cowing,  17  Hun.  256;  Jewm  ▼. 
Milwaukee  d  M,  R,  Oo,Td\J.  8.  6  WaU.  TO 
(18:  885). 

Wells  was  not  bound  by  the  ac^ioB  GtBMi^ 
eye,  trustee. 

Hollister  v.  Stewart,  111  N.  Y.  645, 660.  67L 

Mr,  Jno.  E.  Parsons*  for  appellees: 

No  fraud  is  alleged;  to  call  a  judgsMBt 
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which  has  been  regularly  obtained  fraudulent 
iD(l  tt>  tver  it  to  bave  been  obtained  in  pursu- 
auce  of  a  fraudulent  motive,  means  norDing. 

f^ogg  V.  Blair,  139  U.  S.  118.  127  (35:  104. 
107).  aod  caaes  cited;  MeConihay  v.  Wright, 
121  U.  S  201,  208  (30:  932,  934). 

At  the  sale,  either  any  or  all  bondholders 
bad  the  right  to  buy. 

Tmn  Lick  Oil  Co.  v.  Marfmry,  91  U.  S.  587, 
590, 591  (23: 829, 330);  Boston  v.  German  A  mer- 
icon  Bank,  127  U.  S.  532,  538  ((32:  210,  212); 
Robinwn  ▼.  Iron  R.  Co,  135  U.  S.  522  (34:  276); 
KroplwUer  v.  St,  Paul  M,  d  M,  B,  Co,  2  Fed. 
Repi  802;  Credit  Co,  of  London,  England,  v. 
ATkan%a»  Cent,  R.  Co,  15  Fed.  Rep.  46;  AUen 
T.  GilltUe,  127  U.  S.  589  (32:  271), 

The  record  cannot  be  collaterally  attacked 
by  a  second  trial  of  the  question  of  citizenship 
upon  parol  evidence. 

Unless  the  objection  to  the  citizenship  be 
taken  by  plea,  and  before  answer,  the  Question 
is  forever  closed  in  the  case  itself,  and  a  for- 
tim  in  any  collateral  proceeding. 

1/Wolfy,  Rnbaud,  26  U.  S.  1  Pet.  476,  498 
(7:  227, 236);  Btans  v.  Gee,  36  U.  8.  11  Pet.  80 
(9:  6a9);  Livingston  v.  Story,  36  U.  S.  1 1  Pet. 
851  (9:  746);  Smith  v.  Kemoehen,  48  U.  8.  7 
How.  198  (12:  666);  S/ieppard  v.  Grates,  55  U. 
8. 14  How.  505,  512  (14:  518.  521);  Wickliffe 
T.  Omngs,  58  U.  S.  17  How.  47  (15:  44);  JDe 
8ctrry  V,  Nicholson,  70  U.  S.  8  WaU.  420,  423 
<18:  268, 264X 

An  allegation  of  the  jurisdictional  fact  of 
citizenship,  which  must  be  made  and  proved 
if  objected  to  by  plea,  is  res  acfjttdieata  and 
iHodiDg  in  collateral  proceedings. 

Thompson  v.  Tolmif,  27  U.  S.  2  Pet.  157  (7: 
381);  Exparte  Watkins,  28  U.  S.  8  Pet.  193 
(7:  650);  Rhode  Island  v.  Massadiusetts,  87  U. 
8. 12  Pet.  657  (9:  1283);  Griffith  v.  Bogeri,  59 
U.  8.  18  How.  158  (15:  807);  Comstoek  v. 
Craiifard,  70  U.  8.  8  Wall  896  (18:  84);  Simr 
mom  V.  Saul,  188  U.  S.  452  (34:  1060);  Dyek- 
man  v.  New  York,  5  N.  Y.  484;  Joekson  v. 
Crawfords,  12  Wend.  538;  Fisher  v.  BasseU,  9 
Leiph.  119. 

llie  decree  in  the  suit  of  BIrdseye,  trustee, 
wa^  a  final  adjudication  in  favor  of  the  validity 
of  ibe  receiver's  certificates. 

Jerome  v.  MeCarter,  94  U.  8.  784,  738  (24: 
186, 13^). 

At  any  rate  under  the  relation  of  trustee  and 
bondholder,  Birdscye  had  a  discretion  and  his 
exercise  of  it  was  within  the  scope  of  his  pow- 
ers. Birdseye  was  bound  and  so  was  Wells, 
because  the  complaint  does  not  charge  that  he 
acted  in  bad  faith. 

fCerrison  v.  Stewart,  98  U.  8. 155  (28:  848); 
*S^:av  V.  UitU  Roek  d  Ft.  S.  R.  Co.  100  U.  8. 
«05  (25:  757);  Richter  v.  Jerome,  128  U.  8.  288 
(81:  182);  Pierce  v.  Emery,  82  N.  H.  484. 

.Vr.  Ckief  Justice  TnUer  deUyered  the  opin- 
ion of  the  court: 

By  this  bill  plaintiflf,  a<<  succeeding  to  the 
rights  of  Wells,  seeks  relief  in  respect  of  so 
mncb  of  the  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Michi- 
gan of  Februaiy  12,  1877,  asadludged  that  the 
release  by  Birdseye  was  invalid,  and  the  re- 
eeiTer's  certiflcates  a  prior  lien. 

It  appears  that  the  canal  company  defaulted 
Id  the  payment  of  interest  due  upon  its  seveml 
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issues  of  bonds;  that  bills  were  filed  to  fore- 
close the  trust  deeds  securing  them;  that  re- 
ceiver's certificates  were  issued  by  order  of 
court;  that  a  decree  was  entered  in  all  the 
causes  heard  as  one  cause;  and  that  the  prop- 
erty was  advertised  and  sold  under  the  decree. 

The  right  to  a  decree  and  sale  cannot  be  con- 
troverted, and  at  the  sale  any  or  all  the  bond- 
holders had  the  right  to  buy.  If  there  was 
error  in  the  decree,  or  in  the  sale,  the  remedy 
of  plaintiff  was  in  the  court  which  rendered 
the  decree  and  confirmed  the  sale.  Blossom  v. 
Milwavkee  d  0,  R,  Co,  68  U.  8.  1  Wall.  655 
[17:  673);  Christmasv,  Russell,12XJ.  S.  5Wall. 
290,  305  [18:  475.  4791;  Michaels  v.  Post,  88  U. 
8.  21  Wall.  398.  427  [22:  520,  5261;  Robinson 
V.  Iron  R,  Co,  135  CJ.  8.  522, 531  [34:  276, 281]. 
Application  was  made  to  tiiat  court  and  was 
denied,  but  no  further  step  was  taken. 

Suit  to  foreclose  was  commenced  by  Suther- 
land, May  25. 1872,  the  trustees  in  the  other 
trust  deed,  Birdseye,  Frost,  and  the  Trust 
Company,  being  parties  defendant.^  The  re- 
ceiver was  appointed  in  this  suit  June  13, 1872, 
and  on  June  17,  the  order  was  entered  for  the 
issue  of  the  certificates  for  the  purpose  of  com- 
pleting the  construction  of  the  canal.  This 
order  declared  **that  the  indebtedness  created 
by  said  receiver's  certificates  shall  constitute  a 
first  and  paramount  lien  over  all  other  liens 
and  incumbrances  upon  the  ship  canid,  real 
and  personal  property,  and  franchises  of  said 
defendant  corporation,  and  on  all  the  future 
earnings  and  income  thereof,  and  shall  be  en- 
titled to  priority  and  payment  over  all  other 
claims  out  of  said  real  and  personal  property, 
earnings,  and  income,  etc.;  and  in  case  said 
canal,  real  and  personal  estate,  and  franchises 
or  any  part  thereof  shall  be  sold  undei  %ijd  in 
pursuance  of  any  judicial  decree  said  certifl- 
cates of  indebtedness  remaining  unpaid  shall 
first  be  paid  out  of  the  proceeds  of  sale,"  etc. 

"Under  the  provisions  of  the  acts  of  Con- 
gress granting  the  lands  covered  by  the  mort- 
gages," said  Mr.  Justice  Strong,  speaking  for 
the  court  in  Jerome  v.  MeCarter,  94  U.  8.  734, 
738  [24:  136.  1381,  "the  lands  reverted  to  the 
United  States,  unless  the  ship  canal  should  be 
finished  within  a  fixed  period,  and  that  period 
was  passing  away  when  the  order  was  granted 
to  the  receiver  to  raise  monev  for  completing 
the  canal  by  the  issue  of  certificates  secured  by 
his  mortgage.  The  canal  was  unfinished,  and 
there  were  in  the  receiver's  hands  no  funds  to 
finish  it.  Hence  there  was  a  necessity  for 
making  the  order  which  the  court  made— a 
necessity  attending  the  administration  of  the 
trust  the  court  had  undertaken.  The  order 
was  necessary  alike  for  the  lien  creditors  and 
for  the  mortgagors.  Whether  the  action  of 
the  court  could  make  the  receiver's  mortgage 
superior  in  right  to  the  mortgages  which  ex- 
isted when  it  was  made,  it  is  needless  to  in- 
quire. None  of  the  creditors  secured  by  those 
other  mortgages  objected  to  the  order  when  it 
was  made,  though  they  were  all  then  in  court 
None  of  them  object  to  its  lien  or  its  priority 
now." 

Johnston  &  Co.  and  Ayer  &  Co.  purchased 
the  certificates  thus  issued  for  the  construction 
of  the  canal. 

On  July  5,  1872,  Birdseye,  trustee,  filed  • 
hill  t/>  foreclose  his  trust  deed,    August  11, 
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1878,  Birdseye  executed  the  release  to  Wells. 
Neither  Johnston  &  Co.,  nor  Ayer  A  Co., 
nor  the  receiver,  were  in  any  way  iMirties  or 
assented  to  this  release,  it  was  ^ven  a  year 
after  the  order  for  the  issue  of  the  certificates 
was  entered,  as  we  have  said,  in  a  suit  to 
which  Birdseye,  trustee,  and  Frost,  trustee, 
(succeeded  by  McCarter,)  were  parties. 

In  Riehter  y,  Jerome,  123  U.  S.  288.  246 
[81 :  182, 187]  a  bill  was  filed  by  Riehter  as  the 
nolder  of  two  hundred  and  thirty  of  the  bonds 
issued  under  the  fourth  trust  deed,  and  it  was 
charged  that  other  bondholders  had  conspired 
to  obtain  the  mortgaged  premises,  and  that  the 
solicitor  who  foreclosed  was  their  attorney. 
This  court  said,  Mr.  Ohi^  Justice  Waite  de- 
livering the  opinion :  *  'All  the  rights  the  bond- 
holders have  or  ever  had  in  the  mortgage,  legal 
or  equitable,  they  got  through  the  Trust  Com- 
pany, to  which  the  conveyance  was  made  for 
their  security.  As  bondholders  claiming  under 
the  mortgage,  they  can  have  no  interest  in  the 
security  except  that  which  the  trustee  holds 
and  represents.  If  the  trustee  acts  in  good 
faith,  whatever  binds  it  in  any  legal  proceed- 
ings it  begins  and  carries  on  to  enforce  the 
trust,  to  which  they  are  not  actual  parties,  binds 
them.  Kerrison  v.  Stewart,  98  D.  S.  155,  160 
[28:  848,  8451;  Corcoran  v.  Chesnpealee  <fe  0. 
Canal  Co,  94  U.  8.  741.  745  [24:  190,  1911; 
Shaw  V.  UtUe  Rock  <k  Ft,  S.  E.  Co,  "iOO  U.  S. 
605,  611  [25:  757,  758].  Whatever  forecloses 
the  trusree,  in  the  absence  of  fraud  or  bad  faith, 
forecloses  them." 

The  paramount  lien  of  the  certificates  was 
recognized  by  Birdseye  in  the  bill  exhibited 
by  him,  and  bis  action,  so  far  as  appears,  was 
within  the  discretion  reposed  in  him  by  his 
deed. 

August  27,  1872,  the  company  was  adjudi- 
cated a  bankrupt,  and  in  September,  1878,  its 
assignees  f\led  their  bill,  setting  up  the  facts 
relating  to  the  Birdseye  release  and  praying  to 
have  it  declared  valid,  to  which  Wells  appeared 
and  stipulated  that  the  bill  might  be  taken  pro 
eonfesso  against  him;  but  Birdseye,  trustee,  Mc- 
Carter, trustee,  the  Union  Trust  Company, 
trustee,  Tappan,  trustee  for  the  certificate  hold- 
ers, and  others,  were  parties,  and  Wells  could 
not  cut  off  their  rights  or  create  rights  in  his 
own  favor,  by  admission.  The  decree  com- 
plained of  covered  this  suit  as  well  as  the 
others,  and  the  question  of  the  operation  and 
effect  of  the  release  was  raised  upon  the  plead- 
ings. 

Upon  what  ground  can  another  court  rescind 
the  decree,  or  set  aside  the  sale,  because  either 
is  erroneous? 

Wells  clearly  could  not  insist  upon  matters 
which  he  had  or  could  have  insisted  upon, 
prior  to  the  decree,  or  upon  the  motir)n  to  con- 
nrm  the  sale.  If  the  confirmation  were  with- 
out notice,  he  should  have  applied  to  the  court 
which  entered  the  order. 

Neither  Birdseye  nor  McCarter,  the  trustees 
under  whose  deeds  the  bonds  wet  e  issued  which 
Wells  held,  are  charged  with  fraud  or  any  con- 
duct in  bad  faith,  and  neither  is  a  party  to  this 
bill. 

The  matters  alleged  to  be  fraudulent  are  the 
steps  taken  to  have  the  property  foreclosed  and 
the  purchase  thereon  ensuing,  and  what  is 
charged  is  that  the  holders  of  large  amounts 
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of  the  bonds  and  of  all  the  receiver's  certiflcatet 
combined  to  bring  about  the  foredonire  and 
to  make  the  purchase. 

Epithets  do  not  make  out  fraud,  sod  the 
averments  are  substantiallv  of  l^al  ooodo- 
dons  not  admitted  by  the  demurrers,  (Fogy  v. 
Blair,  189  U.  8.  US,  127  [85: 104, 10^.  and  in 
themselves  insufllcient  as  stating  a  case  of  fraud 
practiced  directly  upon  Wells  and  preventiog 
him  from  seeking  redress  in  the  premisea.  The 
case  attempted  to  be  made  was  not  a  new  one 
arising  upon  new  facts,  but  one  involving  mat- 
ters which  the  court  was,  or  might  have  been, 
called  upon  to  determine.  And  if,  as  aaseited 
bv  his  counsel,  appellant's  "remedy  grows  oat 
oi  the  fraud;  his  right  arises  out  of  the  errors 
committed  to  his  prejudice,"  then  the  remeiv 
ought  to  have  been  sought  in  the  court  wbico 
rendered  the  decree  and  confirmed  the  sak. 
This,  if  there  were  error  in  respect  of  the  cer- 
tificates and  the  release,  (which  forms  the  basis 
of  plaintiff's  claim:)  but  if  none  were  con^mit- 
ted,  then  relief  through  the  enforcement  of  a 
lien  upon  eight  thousand  acres,  and  adjudging 
the  same  or  the  profits  therefrom  to  be  held  ia 
trust  for  Wells,  or  through  a  money  decree  in 
lieu  thereof,  could  not  be  awarded. 

Nor  do  we  think  that  plaintiff  has  any  better 
standing  by  reason  of  the  alleeaiion  that  the 
Circuit  Court  for  the  Eastern  District  of  Michi- 
gan had  no  jurisdiction  of  the  Sutherland  suit, 
because  Sutherland  was  not  a  citizen  of  New 
Jersey,  but  was  a  citizen  of  the  same  State  as 
Birdseye.  This  defense  was  interposed  bv 
Birdseye,  in  his  answer,  and  was  determined 
against  him.  That  determination  cannot  be 
questioned  here.  Moreover,  to  the  consolidated 
suit  Wells  was  himself  a  party  as  were  the 
trustees  named  in  the  various  trust  deeds,  and 
all  were  bound  by  the  decree  and  the  suIjw- 
quent  proceedings  thereunder. 

Suggestion  is  made  in  argument  that  plain- 
tiff was  entitled  under  the  prayer  for  aenend 
relief  to  invoke  the  aid  of  the  court  to  let  him 
in  to  share  in  the  benefits  of  defendants*  ^r- 
chase,  but  it  is  sufficient  to  say  that  such  relief 
would  not  be  conformable  to  the  case  made  by 
the  biU. 

The  demurreri  were  properly  nutainsd,  Md 
the  decree  is  affirmed. 


In  Be  THOMAS  H.  HEATIL 

(See  8.  a  Beporter^  ed.  SB-MD 

Writ  ^  error  from  Supreme  Court  of  ^^. 
qf  dolumbia  in  criminal  case — loealUm, 

1.    Under  section  6  of  the  Jodloiary    Act   of 
March  8, 1891,26  Stat,  at  L.88S.  a  writ  of  error  to 

Ab  to  jurisdiction  in  the  UnUed  SUUesSuprtm 
Courts  where  FtderaH  queeUon  aHan«  or  vHerr  on 
drawn  in  tjuestion  Aatutee^  TVieaty,  or  OmstitMhtm, 
see  notee  to  Mart  hi  v.  Hunter,  4:  97;  Matthewi  ▼. 
Zane,  2: 654,  and  WUlUuns  v.  Norris,  6:  STU 

A»tojuriadioUon  of  UnUed  StaUs  fi^rwm  CtM0t 
to  deckle  state  law  void  as  in  eon/Net  wiih  SLaU  em^ 
stitutiim  to  revise  deeress  of  state  eourte  a»  to  op»-> 
ttruetion  of  state  Ioim,  see  notes  to  Hart  v.  Lsttp* 
hire,  7:  679,  and  Commerctal  Bank  of  CIminnati  t. 
Buokiuffham,  12: 169. 
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thJBoomt  oannot  be  taken  fkt>m  the  Judgment  of 
the  Supreme  Gourt  of  the  District  of  Columbia 
ooovtotiiig  a  penon  of  manslauirhter. 

t  The  adoptton  Id  a  local  law  of  the  proYtolons  of 
t  geocaral  law  does  not  carry  with  it  the  adoption 
of  changes  afterwards  made  in  the  general  law. 

t  The  jodgments  of  the  Supreme  Court  of  the 
District  of  Columbia  in  criminal  cases  were  not 
intended  to  be  embraced  In  the  provisions  of  the 
Act  of  March  8, 1891. 

[No  number.] 

Argued  Feb.  1,  ladt.    Decided  March  tU  iS9X, 

PETITION  for  a  writ  of  error  to  the  Supreme 
Court  of  the  District  of -Columbia,  to 
redew  a  judgment  of  the  general  term,  that 
court  affirming  the  judgment  of  a  special 
rrimiDal  term  of  that  court  conyicting  Thomas 
H.  Heath  of  manslaughter  and  sentencing  him 
to  imprisonment  in  the  penitentiary.    Denied, 

Statement  by  Mr,  Chief  Justice  Fuller: 
Thomas  H.  Heath  was  convicted  of  man- 
ilaugbter  at  a  special  criminal  term  of  the  Su- 
preme Court  of  the  District  of  Columbia,  and 
aeotenced  to  be  confined  in  the  penitentiary  at 
Albany,  New  York.  Upon  appeal  to  the  gen- 
eral term  of  that  court  the  judgment  was 
affirmed,  whereupon  he  appliea  for  a  writ  of 
OTor  from  this  court. 

The  petition  was  originally  presented  to  the 
Chitf  Jiuttee,  and,  by  order  duly  made,  refer- 
red to  the  court  in  session  for  the  consideration 
and  determination  of  the  question  of  Jurisdic- 
tioD  arising  thereon. 

Mr.  John  Lyon  In  support  of  petition, 
iff.  Wm.  A.  Maury*  A$8t,  Atty-Oen,,  in 
of^weition  to  petition. 

Mr,  Chief  Juetiee  Fuller  delivered  the 
opinioD  of  the  court: 

By  section  five  of  the  Judiciary  Act  of 
March  8, 1891  (26  Stat,  at  L.  826),  it  was  pro- 
vided that  api>eals  and  writs  of  error  might  be 
taken  "from  the  district  courts  or  from  the 
exisdag  circuit  courts*'  directly  to  this  court 
'In  cases  of  conviction  of  a  capital  or  other- 
wise hifamous  crime."  And  although  this  case 
is  not  embraced  in  terms  within  the  appellate 
jurisdiction  conferred  by  the  provision,  yet  it 
u  contended  that  it  falls  within  it,  when  taken 
in  connection  with  section  846  of  the  Revised 
Statutes  of  the  District  of  Columbia.  That 
KctioD  is  as  follows:  "  Any  final  judgment, 
order,  or  decree  of  the  Supreme  Court  of  the 
District  may  be  re-examined  and  reversed  or 
affirmed  in  the  Supreme  Court  of  the  United 
Stated,  upon  writ  of  error  or  appeal,  in  the 
■ame  cases  and  in  like  manner  as  provided  by 
law  hi  reference  to  the  final  judgments,  orders, 
iod  decrees  of  the  circuit  courts  of  the  United 
States." 

The  argument  is,  that  the  phrase  "as  pro- 
ved by  law"  should  be  construed  as  if  it 
r^  "as  is,  or  has  been,  or  may  be  provided 
by  law."  But  when  we  consider  the  general 
rule  that  the  affirmative  description  of  the 
cases  in  which  the  jurisdiction  may  be  exercised 
implies  a  ne^tive  on  the  exercise  of  such 
power  in  other  cases,  it  will  be  seen  that  to  eive 
to  this  local  legislation  extending  the  appeUate 
jurisdiction  of  this  court  to  the  District  of 
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Columbia,  the  construction  contended  for,  so 
as  to  make  it  include  all  subsequent  le/erislation 
touching  our  jurisdiction  over  circuit  courts  of 
the  United  States,  is  quite  inadmissible. 

Prior  acts  may  be  incorporated  in  a  subse- 
Quent  one  in  terms  or  bv  relation,  and  when 
this  is  done,  the  repeal  of  the  former  leaves  the 
latter  in  force,  unless  also  repealed  expressly 
or  by  necessary  implication.  And  the  adop- 
tion in  a  local  law  of  the  provisions  of  a  gen- 
eral law  does  not  carry  with  it  the  adoption  of 
changes  afterwards  made  in  the  general  law. 
This  was  so  ruled  in  Kendall  v.  United 
States,  87  U.  S.  12  Pet.  624, 625  [9:  1181, 1221]. 
One  of  the  questions  there  was  whether  the 
then  Circuit  Court  of  this  District  had  power 
to  issue  the  writ  of  mandamus  to  a  public 
officer.  That  court  was  established  by  the  Act 
of  Congress  of  February  27,  1801  (2  Stat,  at 
L.  108).  which  provided  by  section  8:  "That 
there  shall  be  a  court  in  said  District,  which 
shall  be  called  the  Circuit  Court  of  the  District 
of  Columbia:  and  the  said  court  and  the 
judges  thereof  shall  have  all  the  powers  by  law 
vested  in  the  circuit  courts  and  the  judges  of 
the  circuit  courts  of  the  United  States. '  At 
the  time  this  law  went  into  effect,  the  powers 
of  the  circuit  courts  of  the  United  States 
were  prescribed  by  the  Act  of  February  18. 
1801  (2  Stat,  at  L.  89),  which  Act  was  repealed 
by  the  Act  of  March  8. 1802  (2  Stat,  at  L.  182). 
This  court  held  that  the  Circuit  Court  of  the 
District  possessed  the  powers  vested  under  the 
Act  of  February  13. 1801.  noiwithstandinfr  Or 
repeal,  and  Mr,  Justice  Thompson,  delivering 
the  opinion  of  the  court,  said: 

"  It  was  not  an  uncommon  course  of  legis- 
lation in  the  states,  at  an  early  dav,  to  adopt, 
by  reference,  British  statutes;  aod  this  has  been 
the  course  of  legislation  by  Cooffress  in  many 
instances  where  state  practice  and  state  process 
has  been  adopted.  And  such  adoption  has 
always  been  considered  as  referring  to  the  law 
existing  at  the  time  of  adoption;  and  no  sub- 
sequent legislation  has  ever  been  supposed  to 
affect  it.  And  such  must  necessarily  be  the 
effect  and  operation  of  such  adoption.  No 
other  rule  would  furnish  any  certainty  as  to 
what  was  the  law,  and  would  be  adopting 
prospectively,  all  changes  that  might  be  made 
in  the  law.  And  this  has  been  the  light  in 
which  this  court  has  viewed  such  legislation. 
In  the  case  of  Catheart  v.  Robinson,  80  U.  S. 
5  Pet.  280  [8:  120];  the  court,  in  speaking  of 
the  adoption  of  certain  English  statutes,  say, 
by  adopting  them,  they  become  our  own  as  en- 
tirely as  if  they  had  been  enacted  by  the  Leg- 
islature. We  are  then  to  construe  this  third 
section  of  the  Act  of  27th  of  February,  1801, 
as  if  the  eleventh  section  of  the  Act  of  IStb  of 
February,  1801,  had  been  incorporated  at  full 
length;  and  by  this  section  it  is  declared  that 
the  circuit  courts  shall  have  cognizance  of  all 
cases  in  law  or  equity,  arising  under  the  Con- 
stitution  and  laws  of  the  United  States,  and 
treaties  made,  or  which  shall  be  made  under 
their  authority;  which  are  the  very  words  of 
the  Constitution,  and  which  is.  of  course,  a 
delegation  of  the  whole  judicial  power,  in 
cases  arising  under  the  Constitution  and  laws, 
etc.;  which  meets  and  supplies  the  precise 
want  of  delegation  of  power  which  prevented 
the  exercise  of  jiuisdiction  in  the  cases  of 
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McTntin  t.  Wco±  11  U.  8.  7  Cranch,  604 
rS:  420],  and  MeCiung  ▼.  BiUiman,  19  U.  8. 
6  Wheat.  598  [5:  840],  and  must,  on  the  prin- 
ciples which  governed  the  decision  of  the 
court  in  those  cases,  be  sufficient  to  vest  the 
power  in  the  Circuit  Ck>urt  of  this  District." 

We  do  not  consider  the  weight  of  this  decis- 
ion, as  authority,  weakened  by  anything  that 
fell  from  the  court  in  WdU$  v.  Whitney,  114 
U.  8.  664  [39:  277].  That  was  an  appeal  from 
the  judgment  of  the  Supreme  Court  of  the 
District  denying  an  application  for  a  writ  of 
habeas  corpus.  Upon  the  Judgment  being 
announced,  an  original  application  was  made 
to  this  court  for  the  writ,  but,  as  stated  by  Mr, 
JuBtice  Miller  in  the  opinion,  '*on  a  suggestion 
from  the  court  that  an  Act  of  Congress,  at  its 
session  just  closed,  had  restored  the  appellate 
jurisdiction  of  this  court  in  habeas  corpus  cases 
over  decisions  of  the  circuit  courts,  and  that 
this  necessarily  included  jurisdiction  over  sim- 
ilar judgments  of  the  Supreme  Court  of  the 
District  of  Columbia,  counsel,  on  due  consid- 
eration, withdrew  their  application,"  and 
brought  up  the  record  on  appeal:  and  it  was 
added  that  section  846  of  the  Kevised  Statutes 
of  the  District  "  justifies  the  exercise  of  our 
appellate  jurisdiction  in  the  present  case." 

The  Act  of  March  8,  18b5,  •^amending  sec- 
tion seven  hundred  and  sixty  four  of  the 
Revised  Statutes,"  (28  Stat,  at  L.  437;  Supp. 
Rev.  Stat.  485,  2d  ed.)  was  referred  to  in  the 
margin  of  \VaU»  v.  WTiiiney,  The  Revised 
Statutes  of  the  United  States  and  the  Revised 
Statutes  of  the  District  were  approved  June 
22.  1871  ind  section  764  of  the  former  pro- 
vided fjr  an  appeal  to  the  Supreme  Court  '*in 
the  cases  described  in  the  last  clause  of  the 
preceding  section."  The  words  "  in  the  last 
clause"  operated  as  a  limitation  and  by  the 
amendatory  Act  were  stricken  out.  By  the 
Acts  of  August  29,  1842  (chap.  257,  5  Stat,  at 
L.  639),  and  of  February  5,  1867  (chap  28,  14 
Stat,  at  L.  885,)  an  appdal  from  the  judcrments 
of  the  circuit  courts  in  habeas  corpus  cases 
was  allowed  to  this  court,  and  by  section  11  of 
the  Act  of  March  8,  1868  (chap.  91,  12  Stat,  at 
L.  764,)  the  same  provision  was  made  in  rela- 
tion to  the  judgments,  orders  or  decrees  of  the 
Supreme  Court  of  the  District  as  is  now  con- 
tained in  section  846  of  the  District  Revised 
Statutes.  And  as  section  764  of  the  Revised 
Statutes  and  said  section  846  were  contempo- 
raneously enacted,  it  was  assumed  that  striking 
out  the  restrictive  words  from  section  764 
should  be  allowed  like  effect  upon  section  846. 
The  question  of  jurisdiction  was  not  argued, 
and  no  reference  was  made  to  the  Act  of  March 
8,  1886,  regulating  appeals  from  the  Supreme 
Court  of  the  District  (28  Stat,  at  L.  448),  and 
providing  that  no  appeal  or  writ  of  error  should 
be  allowed  from  its  judgments  or  decrees  un- 
less the  matter  in  dispute  exclusive  of  costs 
should  exceed  the  sum  of  five  thousand  dol- 
lars, except  in  cases  involving  the  validity  of 
any  patent  or  copyright,  or  in  which  the  valid- 
ity of  a  Treaty  or  statute  of,  or  an  authority 
exercised  under,  the  United  States,  was  drawn 
io  question. 

The  Act  of  March  8,  1891,  was  passed  to 
facilitate  the  prompt  disposition  of  cases  in  this 
court  and  to  relieve  it  from  the  oppressive 
burden  of  general  litigation  by  the  creation  of 
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the  circuit  courts  of  appeals  and  the  distiibv- 
tion  of  the  appellate  jurisdiction.  ^  tedioat 
five  and  six,  cases  of  conviction  of  a  capital  or 
otherwise  infamous  crime  are  to  be  takra 
directly  to  this  court,  and  all  other  cases  aris- 
ing under  the  criminal  laws  to  the  drcoit 
courts  of  appeals.  Sect  ions  thirteen  and 
fifteen  refer  to  appeals  and  writs  of  error  frooi 
the  decisions  of  the  United  States  Court  in  the 
Indian  Territory  and  the  judgments^orden  and 
decrees  of  the  supreme  courts  of  the  territo* 
ries.  No  mention  is  made  of  the  Supreme 
Court  of  the  District  of  Columbia,  and  w« 
perceive  no  ground  for  holding  that  the  jodg* 
ments  of  that  court  in  criminal  cases  were  t»> 
tended  to  be  embraced  by  its  provisiooa 

The  eonelusion  is  that  we  have  7ioj\ 
to  grant  the  writ  applied  for,  and  the  petiUem  ii, 
tlierefore,  denied. 


EUGENE  C.  GORDON,  Plff.  in 

THE  THIRD  NATIONAL  BANK  O? 
CHATTANOOGA,    TENNESSEE. 

(See  8.  a  Reporter*8  ed.  97-lOLt 

Kates  not  altered  by  indor$ement  ofwmi^m  €mi 
guarantee^ agreement  for  delety,  vhen  Us- 
e/utrges  surety^diterse  citizenship  ef  parliek 

1.  Where  notes  are  made  pajrable  to  the  makerli 
order,  and  he  iodorses  them  simp]  j  to  gire  tbca 
negotiabUity  and  there  Is  another  indoner.tte 
stampinir  on  the  t>aok  of  the  DOtct«  over  tte 
names  of  both  indorsers,  of  a  wmivar  o(  denaatf 
and  protest  and  a  iniarantee  of  peymeot  ta  tv« 
days,  but  wblob  was  intended  to  apply  only  to. 
and  was  done  at  the  request  of,  the  todoner  vto 
was  not  the  maker,  did  not  alter  the  notas  as  » 
the  maker;  no  waiver  of  demand  or  protest  w« 
neceesary  to  hold  the  maker  liable. 

2.  An  agreement  between  the  credttor  and 
pal  debtor  for  delay,  in  order  to 
surety,  must  be  an  agreement  havlive  Talld  < 
sideratioa  and  binding  lo  law  upon  the 

3.  The  summons  forms  part  of  the  record  for  tks 
purpose  of  determining  the divem  ntiiwnskiri  nf 
the  parties,  and  wbere  that  appeaa  te  the  sib- 


NOTB.— TTkit  proof  of  demand  #  not 
tothemaker  of  a  note  or  thoaeeeptor  ofabU^tm 
note  to  Bank  of  United  States  v.  Smith,  •:  401 

As  to  cortijteate  of  noUMry;  evidemos  ef  whel  ft 
presentmefU^  demand  and  notice:  wAktn  dramm 
indorser  isw^  entitted  to  noHos,  see  no 
V.  Sears,  2:  lOL 

As  to  tmmateriai  and  authorlMsd  altsretJi—  ef  • 
bOl  or  note^  see  note  to  McMlokeo  v.  WeblK  Sfc  4dL 

AstoriohtsandliabQUiesof  smreUm.  see  mK  •§ 
HaUv.  Smith,  l^.«. 

As  to  WOntUies  of  smreHes  on  oPelei  end  sAv 
honds^  and  for  debts,  see  notes  to  United  Statet  v. 
OUes,  t:  708,  and  Pottmaster-Geoefai  v.  ktty,  * 
677. 

As  to  when  variationof  eontraet^  or  notsemtmt  Nr 
delay,  ditcharges  surety,  see  note  to  Milkr  v.  Bst^ 
art,e:  180. 

As  to  what  forl)earanes  or  erfemloii  of  Mv  ts 
principal  debtor  w(tt  disehargs  msrstB,  «e  ntts  •§ 
Creatb  v.  Sims,  12:  111. 

As  to  unendhnrtud  dUeratlon  of  note  em  to  diMk 
dme,  fHaee  of  pa^/menl^  amount^  cwTtncy,  or  ftiU^ 
ofC,  see  *!«*(«  to  Wood  v.  Steele,  Uc  TO. 
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moot  it  is  sulBcient  althouffh  it  ia  defectively  al- 
leged in  the  complaint. 

[No.  17«.l 
BubmitUd  FA.  SB,  189t.    beeided  March  tl, 

1899. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
Stales  for  the  Northern  District  of  Alabama, 
toieTiew  a  JudgmeDt  in  favor  of  the  Third 
Kitiooal  Btak  of  Chatanooga,  Tennessee, 
tgiinst  Eugene  C.  Gtordon,  for  the  amount  of 
two  promiaM>ry  notes  executed  by  him.  Af- 
frmsd. 

Statement  by  Mr.  Ohitf  Justice  Fuller: 
This  was  an  action  by  the  Third  National 
Btok  of  Chattanooga,  Tennessee,  against 
Eugene  C.  Gordon  upon  two  promissory  notes 
execated  by  Ck>rdon  and  made  payable  to  his 
own  onler,  and  indorsed  by  him  and  also  by 
D.  0.  Crudup  &  Ca  Ck>rdon  pleaded  the 
feoeral  issue,  and  special  pleas  by  setting  up, 
nrst,  that  the  notes  were  merely  accommoda- 
tion paper  for  the  use  and  benefit  of  D.  G. 
Crodup  &  Co.,  and  that  the  bank,  after  notice 
of  that  fact  and  with  (Gordon's  consent,  for  a 
nhiaUe  consideration,  agreed  with  Crudup  & 
Ca  to  extend  the  time  of  payment  of  the  notes 
to  September  2, 18S7,  and  thence  to  September 
2,  lb88,  in  consideration  of  a  mortgage  on  cer- 
tiia  lots  in  Chattanooga  together  with  some 
Uod  company  stock;  second,  that  he  did  not 
indorse  the  notes  in  manner  and  form  as  the 
back  set  forth  in  its  declaration;  third,  that 
bo?  after  the  maturity  of  the  notes,  which 
wen  executed  without  other  consideration 
tbao  that  of  accommodation  paper  for  the  use 
of  Crudup  &  Co.,  of  which  the  bank  then  and 
there  had  notice,  Crudup  &  Co.,  by  deed  of 
geoeral  assignment  for  the  benefit  of  all  tbei** 
aediroTBand  for  the  payment  of  the  notes, 
eoofeyed  a  huge  amount  of  personal  and  real 
property  to  trustees,  with  full  and  ample  power 
to  collect,  settle,  and  dispose  of  the  property 
aiki  pay  off  all  their  inaebtedness,  including 
the  notes,  and  that  thereafter  the  bank,  with 
notice  aforesaid  and  without  the  knowledge  or 
cowentof  Gordon,  agreed  with  Crudup  &  Co., 
in  OGDsideration,  among  other  things,  of  en- 
abliD^  Crudup  a  Co.  to  effect  a  general  com- 
Ifonuse  with  all  their  creditors,  to  waive  iis 
Tigbt  to  have  the  payment  oC  the  notes  made 
by  the  trustees  under  the  general  deed  of  as- 
i^niinent,  notwithstanding  the  propertv  con- 
veyed was  of  suflScient  vaTue,  and  could  have 
bceo  disposed  of  by  the  trustees  for  an  amount 
in  excess  of  what  would  have  been  necessary, 
to  tttUe  and  discharge  all  of  their  indebted- 
Mai,  bduding  the  notes  sued  on. 

The  complaint  alleged  the  plaintiff  to  be  "a 
corporation  duly  and  legally  organized,  in  ac- 
tordance  with  tiuf  laws  of  the  government  of 
the  United  StateM  of  America,  under  the  style 
and  name  of  'The  Thud  National  Bank  of 
Chattanooga,'  in  the  State  of  Tennessee,  doing 
business  as  bankers  in  the  city  of  Chattanooga 
io  the  State  of  Tennessee,"  and  averred  that 
plaintiff  '^claims  of  the  defendant.  E.  C.  Gor- 
don, who  resides  in  the  county  of  Limestone, 
State  of  Alabama,  in  the  northern  division  of 
the  Northern  District  of  the  State  of  Alabama, 
the  sum  of  five  thousand  dollars  with  interest," 
"etc.    This  complaint  was  filed  Februarv  16, 
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1888,  and  thereupon  a  summons  issued,  whereby 
the  marshal  of  the  district  was  "commanded 
to  summon  R  C.  Gordon,  who  is  a  citizen  of 
the  State  of  Alabama,  to  appear  before  the 
Hon.  Circuit  Court  aforesaid,  at  the  place  of 
holding  said  court,  at  Huntsville  on  the  first 
Monday  of  April  next,  to  answer  the  complaint 
of  the  Third  National  Bank  of  Chattanooga, 
who  is  a  citizen  of  the  State  of  Tennessee." 

There  was  evidence  that  the  bank  did 
"business  at  Chattanooga,  Tennessee;"  and 
that  the  defendant  "lived''  or  "resided"  at  De- 
catur, Alabama. 

The  notes  sued  on  were  as  follows: 

"$2,500.00. 

Chattanooga,  Tenn.,  Peb'ry  15th,  1887. 
"Sixty  days  after  date  I  promise  to  pay  to 
the  order  of  myself  twentv-flve  hundred  dol- 
lars at  8rd  Nat'n'l  Bank,  Chattanooga,  Tenn., 
value  received.  E.  C.  €k)rdon." 

Upon  the  back  of  this  were  the  following 
words: 

**Demand,  protest,  and  notice  of  protest 
waived  and  payment  guaranteed  within  five 
days  from  date  of  maturity. 

"E.  C.  Gordon, 
D.  G.  Crudup  &  Co." 
"$2,500.00. 

Chattanooga,  Tenn.,  Feb'ry  15,  1887. 
"Ninety  days  after  date  I  promise  to  pay  to 
the  order  of  myself  twenty-five  hundred  dol- 
lars at  8rd  Nat'n'l  Bank,  Cbattanooga,  Tenn., 
value  received.  "E.  C.  Gordon." 

Upon  the  back  of  this  note  were  endorsed 
the  names  *<E.  C.  Gk>rdon"  and  "D.  G.  Crudup 
&  Co.,"  and  below  the  indorsement  "E.  C. 
Gordon"  and  above  the  indorsement  "D.  G. 
Crudup  &  Co."  was  stamped  in  printed  letters 
<he  following  words:  "Demand,  protest,  and 
notice  of  protest  waived,  and  payment  guaran- 
teed withm  five  days  from  date  of  maturity." 

It  appeared  from  the  testimony  that  the 
words  on  the  back  of  the  notes  besides  the  sig- 
natures were  stamped  thereon  when  the  notes 
fell  due,  a>  tue  request  of  Crudup  &  Co.,  to 
save  protest  fees  and  costs;  that  Crudup  &  Co. 
agreed  to  the  waiver  and  guarantee  so  ex- 
pressed, but  defendant  had  nothing  to  do  with 
that  agreement;  that  it  was  intended  to  stamp 
the  words  over  the  name  of  D.  G.  Crudup  &  Co. 
alone,  but  in  stamping  one  of  the  notes  the 
words  were  put  on  upside  down,  (as  the  note 
showed);  and  that,  in  restamping,  they  were 
put  over  defendant's  name  also. 

The  defendant  objected  to  the  introduction 
of  the  notes  in  evidence,  and  also  moved  to 
exclude  the  first  one,  but  the  court  overruled 
the  objection  and  motion,  and  defendant  ex- 
cepted. 

It  further  appeared  that  the  notes  were  dis- 
counted by  the  bank  in  the  due  course  of  busi* 
ness,  and  that  the  bank  had  no  notice  that  Gk>r- 
don  signed  them  for  the  accommodation  of  D. 
G.  Crudup  &  Co.,  and  was  not  informed 
thereof  until  about  a  month  after  the  notes 
matured,  (demand  of  payment  having  been 
previously  made  and  refused),  when,  in  reply 
to  one  of  several  letters  urging  payment,  €k>r- 
don  wrote  that  he  signed  £e  notes  for  Crudup 
&  Co's  accommodation.  The  evidence  showed 
that  July  80, 1887,  D.  G.  Crudup  &  Co.,  Tab- 
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kr,  Cnidup  &  Co..  and  the  Tabler.  Onidup 
Ooid  and  Ooke  Co.,  the  two  iMirtnerehips  being 
compoeed  of  D.  Q.  Crudap  and  J.  H.  Tabler, 
and  the  other  a  oorporation  created  under  the 
laws  of  Tennenaee,  Orudap  and  Tabler  owning 
nearly  the  entire  stock,  made  general  assign- 
ments in  one  instrument  for  thebenefit  of  their 
reppectiye  creditors,  the  indebtedness  to  the 
Third  National  Bank,  (including  Gordon's 
notes),  placed  at  $11,6(K),  being  scheduled 
among  the  liabilities  of  the  Tabler,  Crudup 
Coal&CokeCo. 

On  September  2, 1887.  a  deed  was  given  by 
Crudup's  father,  of  certain  lots  in  Chattanoo- 
ga, to  one  Richmond,  who  gave  back  a  defea- 
sance declaring  the  proper^  to  be  conveyed  in 
trust  to  secure  an  indebtedness  to  the  Third 
National  Bank  of  Chattanooga  of  about  $11,- 
600  and  interest,  due  from  the  Tabler,  Crudup 
Coal  &  Coke  Co.,  and  D.  G.  Crudup  &  Co., 
that  it  was  agreed  that  the  real  estate  should 
be  held  for  twelve  months,  unless  sooner  sold 
by  direction  of  D.  G.  Crudup,  and  that,  if  the 
back's  debt  was  not  then  paid,  the  lots  should 
be  sold  in  such  manner  as  should  be  agreed  on 
by  the  bank  and  Crudup.  Another  assi^- 
ment  by  D.  G.  Crudup,  D.  G.  Crudup  <&  Co. 
and  the  Tabler,  Crudup  Coal  &  Coke  Co., 
dated  October  1, 1887,  was  also  offered  in  evi- 
dence. This  referred  to  the  first  assignment 
and  recited  that  "neither  of  the  assignees  had 
taken  charge  of  the  property  assigned  to  them, 
nor  assum^  to  execute  the  trusts."  The  bank 
was  not  included  in  the  schedule  of  creditors. 
The  trustees  named  in  the  first  assignment 
were  Ewing  and  Baskett,  and  Swing  died 
shortly  after,  while  Baskett,  who  was  the 
bank's  cashier,  declined  to  act  as  assignee. 
After  the  first  assignment  was  made  the  credi- 
tors had  several  meetinss  at  which  the  bank 
was  represented,  either  by  Hart,  its  president, 
or  Baskett,  its  cashier. 

The  court  sustained  an  objection  to  testi- 
mony as  to  what  was  done  by  the  creditors  at 
these  meetings,  and  to  m  offer  to  prove  that 
the  creditors,  including  the  bank,  agreed  that 
as  the  property  conveyed  by  the  assignment  of 
July  80  was  more  than  sufifcient  to  pay  all  the 
debts,  and  as  they  desired  to  save  the  assignors 
all  unnecessary  expense,  the  property  conveyed 
by  that  assignment  should  be  rei-onveyed  to  the 
assignors,  and  that  the  latter  should  make 
other  arrangements  for  securing  their  credi- 
tors, which  they  did;  and  also  excluded  all 
evidence  as  to  what  was  done  by  the  creditors 
under  the  assignment  of  July  CiO,  and  as  to  a 
reconveyance  by  Baskett  to  the  assignors  of  the 
property  conveyed  by  the  assiirnment;  and  also 
excludal  the  assignment  of  October  1,  1887. 
The  court  ruled  that  what  was  said  and  done 
by  the  plaintiff  in  connection  with  the  other 
creditors  in  regard  to  the  general  assignment, 
and  in  regard  to  reconveying  the  property  ana 
agreeing  to  take  other  security,  could  not  be 
proved  in  defense  unless  it  was  shown,  or 
could  be  shown,  that  the  plaintiff  either  agreed 
to  extend  the  payment  of  the  notes  sued  on  or 
to  forbear  the  enforcement  of  such  pay  ment  for 
some  period  of  time. 

Cnidup  testified  to  a  conversation  with  Hart 
in  regard  to  securing  the  indebtedness,  and  that 
Hart  agreed  to  accept  the  security  of  the  three 
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lote  in  Chattanooga,  and  to  give  twelve  nooth^ 
time,  and  that  he  handed  a  copy  of  the  defea- 
sance of  Richmond  to  Hart  or  Baskett;  that  ia 
the  interview  with  Hart  the  Gordon  notes  were 
not  specifically  referred  to  in  tpeaJmg  of  the 
matter  of  securing  the  indebtedness,  and  no 
part  of  the  indebtedness  was;  that  there  was  no 
agreement  made  with  the  bank  other  than  ai 
shown  by  the  Richmond  defeasance;  and  that  [1 
plaintiff  had  not  sued  Crudup  A  Co. 

Hart  testified  that  he  never  saw  the  deed  la 
Richmond  or  the  defeasance  untfl  twodavs  be> 
fore  the  trial;  that  Crudup  said  be  woald  se- 
cure the  bank  with  three  lots  for  their  indebl> 
edness  of  $6,500  or  $6,700.  whidi  did  noc  in- 
clude the  Gordon  notes;  that  the  bank  never 
agreed  to  extend  the  €k>rdon  notes  or  any  other 
notes  of  Crudup  A  Co.  for  twelve  months,  nor 
did  witness  have  any  understanding  or  agree- 
ment with  Crudup  or  his  attorney  for  the  ex- 
tension of  the  Gonlon  notes;  that  the  indebted- 
nes  of  Crudup  &  Co.,  Tabler,  Crudup  A  Co., 
and  the  Coal  ^  Coke  Co.,  to  the  bank  amoanted 
to  $6,500  or  $6,700,  not  including  the  Gordon 
notes,  which  notes  did  not  appear  on  the  boob 
of  the  bank  as  part  of  the  indebtedness  of  the 
two  firms  and  the  corporation,  that  witoeasbsd 
no  idea  that  the  Richmond  transaction  aecnred 
anything  more  than  the  $6,500  indebtedaeH; 
that  Crudup  did  not  deliver  the  deed  or  defea- 
sance to  witness  nor  to  Baskett;  and  that  the 
bank  looked  alone,  as  to  the  notes  soM  on.  to 
their  maker,  Gordon. 

The  defendant  requested  the  court  to  si  veto 
tlie  jury  the  following  instruction:  **Tbe(^ 
cumstance  that  no  suit  has  been  brouiht  by 
plaintiff  against  CrudupftCo.,  is  suoE  acir^ 
cumstance  as  should  be  considered  by  the  Jtiiy, 
in  connection  with  all  the  other  evidence  in  the 
case,  in  determining  whether  an  agreement 
was  made  between  the  plaintiff  and  Crudup  ^h 
Co.,  by  which  an  extension  of  time  of  ptv- 
ment  of  said  notes  was  given  them."  This  in- 
struction the  court  refu^  to  give,  and  the  at- 
fondant  duly  excepted. 

The  Jury  found  a  verdict  for  plain  tiff  for  tbt 
full  amount  of  the  notes  and  interest.  judinv>^Dt 
was  entered  thereon,  and  the  cause  birougbi  le 
this  court  by  writ  of  error. 

MgS9r$,  T,  D.  Young  and  Hiltoa  HuMt 
for  plaintiff  in  error. 

Mfssrs,  DaTid  D.  Shelby,  Wau 
Riehardaon,  Geo,  T,  W/iiU  and  iV4»af 
Martin  for  defendant  in  error. 

Mr.  Chief  JuitteeTuUmr  dfitirtnd  the  cfta- 
ion  of  the  court: 

Seventeen  errors  are   assigned,  of   mhkk    ru 
those  in  relation  to  the  iurisdiction  of  the  Or-    ' 
cuit  Court,  to  the  admissioo  of  the  notes  is 
evidence,  and  to  the  rulings  of  the  court  ia 
the  exclusion  of  testimony,  are  relied  on. 

The  question  of  jurisdiction  ia  raised  for  ihs 
first  time  in  this  court,  and  as  we  are  ol  opio- 
ion  that  the  diverse  dtizenship  of  the  pArtirt 
appears  atbrmatively  and  with  sutBcleot  dis- 
tinctness from  the  record,  of  which  the  son- 
mons  forms  a  part, we  moat  decline  to  rererM 
the  Judgment  on  this  ground,  sJthough  cre«ter 
care  should  have  been  exercised  by  the  pUiotiiZ 
in  tha  averments  upon  that  subject 
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Kor  do  we  tegard  tbe  stamplDg  of  the  waiver 
lod  guanuitee  upon  the  iMick  of  the  Dotes  as  al- 
tering them,  8o  far  as  €k>rdoD  was  coDcemed, 
io  a  material  particalar,  and  thereby  renderiDg 
tbem  iDadmiasible  in  eyidence.  Gordon  was 
the  maker  of  the  notes  and  had  indorsed  them 
limply  to  ffiye  them  negotiability.  No  waiver 
of  demana  or  protest  was  necessary  to  hold 
him  liable.  It  was  put  on  the  notes  on  account 
of  Cradap  &  Co.,  the  indorsers,  and  at  their 
request,  and  the  mere  inadvertence  in  placing 
tbe  words  aboYe  the  name  of  €k>rdon,  as  wefl 
uibove  that  of  Crudnp  &  Ca,  on  the  back  of 
ooe  of  the  notes,  had  no  effect  upon  Gordon's 
rifbts. 

This  brings  us  to  consider  the  main  position 
taken  in  the  argument  of  counsel  for  plaintiff 
in  error,  that  tbe  court  erred  in  excluding  evi- 
dtnoe  offered  on  his  behalf.  The  contention 
is  that  although  the  bank  took  Uie  notes  for 
Talue  in  ignorance  that  they  were  accommoda- 
tioo  paper,  yet,  after  they  matured,  tbe  bank 
was  informed  that  such  was  the  fact,  and  then 
eitended  the  time  of  payment  by  agreement 
with  Crudup  &  Co.,  without  Gordon^  knowl- 
edge or  consent,  and  also  waived  its  right  to 
have  the  notes  i>aid  out  of  the  property  con* 
▼eved  under  the  deed  of  general  assignment; 
and  that  this  constituted  a  defense,  which  tbe 
excluded  evidence  tended  to  make  out  It  is  a 
•ufficient  answer  to  this  contention,  that  there 
wu  no  evidence  tending  to  show  a  contract  of 
extension  for  a  valid  consideration  and  for  a 
definite  and  certain  time,  binding  in  law  upon 
tbe  parties  and  cbanginffthe  nature  of  the  con- 
tract to  the  prejudice  of  Gordon.  liTLemore 
▼.  Powea,  25  U.  8. 12  Wheat.  664  [6:726]; 
Creatk  v.  SifM,  46  U.  8. 6  How.  192  [12:110]. 
Tbe  bands  of  the  bank  were  not  tied  by  an v- 
tbing  it  bad  done,  and  Gtordon  could  have  paid 
tbe  notes  and  sought  his  remedy  against  Cru- 
dup &  Ck).  at  any  moment.  The  bank  did  not 
know  that  tbe  transaction  with  Richmond  was 
made  toindude  these  notes;  but  even  were  this 
otherwise,  the  defeasance  did  not  amount  to  a 
cootnct  of  extension  on  its  part.  Nor  did  the 
evidence  tend  to  show  any  agreement  between 
Gordon  and  the  bank  that  the  latter  would 
look  to  the  assets  of  the  Crudup  concerns  for 

Sjment,  and  a  loss  by  reason  of  laches  on  the 
nk's  part. 

Tbe  second  assignment  provided  that  the 
proceeds  of  tbe  property  should  be  to  a  con- 
nderable  extent  differently  applied  than  under 
tbe  first  one,  and  the  bank  was  not  a  party  to 
it,  Crudup  &  Co.  could  not  resume  tbe  title 
to  tbeir  property,  and  the  first  assignment  was 
operative,  notwithstanding  the  death  of  one 
trustee  and  tbe  declination  of  the  other.  And 
in  any  yiew,  there  was  no  legal  suspension  of 
tberi^ht  to  proceed  upon  the  notes  which 
^ould  have  prevented  Gordon,  on  taking  them 
op.  from  enforcing  them.  The  evidence  was 
clearly  immaterial  and  irrelevant  and  properly 
excluded;  and,  as  there  was  no  error  in  the 
rulings  of  the  court,  the  Judgment  must  be  af- 
firmed. 

lu  I.  a. 


JOHNSON  N.  CAMDEN,  Appl, 

V, 

WILLIAM  A.  8TUART  wr  al. 


WnjJAM  A.  STUART,  Appt. 

V. 

THE  GREENBRIER  WHITE  8ULPHXJR 
SPRINGS  CO.  ET  AL. 

(Bee  8.  a  Beporter*8  ed.  104-119.) 

Payment  hy  itoekholdn$  for  their  itoek,  ioh&H 
good  as  agaimt  oreditora— proof  qf  payment^- 
mast&r^i  report,  when  presumed  correct, 

L  The  trust  arisinir  in  favor  of  orediton  by  sub- 
scriptions to  the  stock  of  a  corporation  cannot  be 
defeated  by  a  simulated  payment  of  suoh  sub- 
soription,  nor  by  any  devloe  short  of  an  actual 
payment  m  good  faith.  While  any  settlement 
or  satisfaotlon  of  suoh  subscription  may  be  ffood 
as  between  the  corporation  and  the  stockholders, 
it  is  unavailins  as  against  the  daims  of  the  cred- 
itors. 

S.  In  an  action  by  a  creditor  of  a  corporation  to 
oompel  stockholders  to  pay  the  amounts  unpaid 
on  their  subscriptions  to  stock,  where  the  asseaS' 
ments  or  calls  on  the  minutes  of  the  corporation 
do  not  show  that  the  stock  was  fully  paid  for,  it 
devolves  on  defendants  to  show  what,  if  any« 
further  payments  were  made. 

8.  In  oases  referred  to  a  nmster  to  state  an  BOMrant, 
depending  upon  an  examination  of  books,  upon 
the  oral  testimony  of  witnesses,  and  upon  the 
opinions  of  an  expert,  his  conclusions  have 
every  reasonable  presumption  in  their  favor, 
and  axe  not  to  be  set  aside  or  modifled  unless 
there  clearly  appeals  to  have  been  error  or  mis- 
take on  his  part 

P^oe.  159,  648.] 

Submitted  Jan.  18,  1892,    Bedded  March  SI, 
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APPEALS  from  a  decree  of  the  Chrcuit  Court 
of  the  United  States  for  the  District  of 
West  Virginia,  requiring  the  appellants  Stuart 
and  Camden  to  pay  the  unpaid  amounts  upon 
their  subscription  to  the  stock  of  the  Green- 
brier Wtiite  Sulphur  Springs  Company.  Af- 
firmed. 


\ 


Statement  by  Mr.  JutUee  Brown: 
These  were  appeals  from  a  decree  requiring      [105] 
the   appellant   Stuart   to   pay   the   sum   of 

NOTB.— ^«  io  Muoiary  poeUUm  of  direelorB:  their 
oofttrocta  and  dealinos  toUh  eorporations^  see  note  to 
Koehler  v.  Black  River  Falls  I.  Co.  17:  880. 

Am  in  individual  liabiiity  of  stoekholden  for  eorpO' 
rate  dehts.  see  note  to  Hatch  v.  Dana,  25: 866. 

Am  to  liability  of  tnuteea  of  manufaeturing.  min- 
ing.  etc,,  eorporations  or  aeeocUUionB^  under  New 
York  statute,  for  not  fUing  report^  see  note  to  Chase    . 
V.  Curtis,  iSi  1068. 

As  to  when  eomofidaticn  dissolMS  former  com' 
paniee^  see  note  to  Shields  v.  Ohio,  Zk  Wf. 

As  to  dissalutUm  of  eorvoration  and  effect  on 
debts  oumedby  t/iem,  and  on  their  property^  see  note 
to  Mumma  v.  Potomac  Oo.  8: 04Sb 

8«8 


104-119 


SUPB£MB  Ck>UBT  OF  THB  UhITBO  StATAB. 


Oct.  Tudf, 


$18,987.08,  and  appellant  Camden  the  sam  of 
$9,495.12,  these  beine  the  amounts  unpaid 
upon  certain  8ub8criptK>ns  made  by  them  to  the 
stock  of  the  Greenbner  White  Sulphur  Springs 
Company. 

The  facta  of  the  case  were  substantially  as 
follows:  On  January  30,  1880,  appellants 
Stuart  and  Camden  and  one  George  L.  Peyton 
agreed  to  organize  the  Greenbrier  White  Sul- 
phur Spring  Companjr  for  the  purchase  of 
the  White  Sulphur  Springs  property,  consist- 
ing of  7,000  acres  of  land  in  West  Vir^'nia, 
and  an  interest  in  2,800  acres  adjoining  in  Vir- 
ginia, all  of  which  was  about  to  be  sold  under 
a  Judicial  decree,  rendered  by  the  District 
Court  of  West  Virginia.  It  was  agreed  that 
Stuart  should  purchase  the  property  individu- 
ally at  a  price  not  to  exceed  $310,000,  (subse- 
quently increased  by  agreement  to  $340,000,) 
and  should  sell  the  same  to  the  corporation, 
when  formed,  for  the  sum  of  $390,000  and  the 
expenses  of  the  sale,  ($16,000.)  making  an  in- 
crease o?er  the  purchase  price  of  $66,000. 
Camden  was  to  take  one  half  interest  in  the 
[1061  corporation,  with  the  privilege  of  disposing  of 
a  part  of  his  interest  to  other  parlies,  and  Jrey- 
ton  and  Stuart  each  one  fourth  interest.  Stuart 
bought  the  property  at  the  Judicial  sale  for 
$840,000,  and  a  charter  was  applied  for  and 
ffranted;  but  as  the  capital  stock  was  put  at 
$500,000,  the  comt^ny  was  not  organized  un- 
*  der  this  charter.  The  parties,  however,  took 
possession  of  the  property  and  operated  it  as  a 
watering  place  during  the  season  of  1880.  un- 
der the  name  of  the  Greenbrier  White  Sulphur 
Springs  Company.  On  December  8,  1880,  a 
new  corporation  was  formed  under  the  same 
name,  with  a  capital  stock  of  $150,000.  A 
certificate  was  filed,  reciting  that  the  incor- 
porators had  paid  in  on  their  subsolptions 
$50,000,  and  desired  the  privilege  of  increasing 
the  said  capital  by  sales  of  additional  shares  to 
$1,000,000  in  all  The  capital  so  subscribed 
was  divided  into  shares  of  $100  each,  and  held 
as  follows:  By  Stuart,  Peyton,  and  Henry  M. 
Matthews,  each  875  shares;  by  Camden,  188 
shares;  and  by  William  P.* Thomson,  187 
shares. 

On  December  29,  1880,  the  incorporators 
met  at  the  city  of  Baltimore;  the  certificate  of 
incorporation  was  accepted  as  the  charter  of 
the  company;  the  twe  stockholders  elected 
directors,  of  whom  Stuart  was  elected  presi- 
dent; and  by-laws  adopted  for  the  government 
of  the  company.  On  the  same  day  it  was 
unanimously  resolved  to  increase  the  cap- 
ital stock  of  the  company  from  $150,000  to 
$800,000,  the  certificates  of  said  increase  to  be 
•old  at  par  value,  for  the  purpose  of  creating 
an  improvement  fund. 

Immediately  after  this  meetiog  of  stock- 
holders, they  met  as  a  board  of  directors,  and 
"the  stockholders  were  called  upon  to  pay  in 
their  respective  proportions  of  the  $4,000  here- 
tofore agreed  to  be  paid,  and  which  when  paid 
will  be  in  full  of  the  capital  stock  of  $150,000 
provided  as  full  paid  up  stock."  On  motion, 
"the  president  and  secretary  were  authorized 
to  issue  to  the  various  stockholders  certificates 
to  the  amount  of  $150,000,  of  the  capital  stock 
of  this  company,  in  proportion  to  their  re- 
spective sulMcriptions,  and  as  in  fuU  payment 
of  the  same."    The  resolution  adopted  at  the 
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stockholders'  meeting  to  increase  the  capital 
stock  from    $150,0()0  to    $300,000  was  ttao 
adopted  at   this   meeting.      Several   mootht 
afterwards  the  capital  stock  was  byaootber      , 
resolution  increased  from  $300,000  to  $40(^000.      ^ 

The  Springs  property  was  turned  over  to 
the  corporation  by  Stuart,  though  it  was  never 
formally  conveyed  to  the  corp^atioD  ootil 
March  17, 1882,  when  a  deed  was  execoted  bj 
Stuart  and  his  wife  for  the  expressed  consider- 
ation of  $390,194.44.  It  was  expressly  coven- 
anted in  this  deed  that  a  lien  should  be  retaioed 
upon  the  property  conveyed*  to  secure  the 
payment  of  the  balance  of  the  purchase  mooej 
remaining  unpaid.  The  corporation  assomed 
the  obligations  of  the  copartnership,  and  oo»- 
tinued  t£e  business  as  though  no  chaxge  had 
been  made. 

During  the  season  of  18^  the  copartneisUp 
claimed  to  have  made  $56,000  of  profits,  bA 
the  statement  of  the  expert  employed  bj  the 
commissioner  to  whom  the  case  was  referred 
showed  a  net  profit  in  that  year  of  but  $4,351.68, 
and  this  without  taking  into  consideratioD  a 
large  number  of  outstaodin^  notes  of  the  ooa- 
pany.  During  the  season  or  1881  the  balanca 
sheet  of  the  company  showed  a  profit  of  a 
Utile  less  than  $10,000,  while  on  December  1, 
1881,  there  were  outstanding  notes  of  the  cooh 
pany  to  the  amount  of  $114,294.39.  This  soin 
did  not  include  the  open  accounts  of  the  com- 
pany. On  April  15,  1882,  there  w«c  note* 
outstanding  to  the  lunount  of  $173,046.18. 
The  s(*nson  of  1882  was  a  failure,  and  early  te 
the  foil  of  th9t  year  the  compainy  collapsed, 
owing,  including  the  vendor's  lien,  $891,861 1^ 
as  reported  by  the  commissioner.      i* 

On  February  9,  1882,  at  a  meeting  of  the 
board  of  directors,  it  was  ordered  that  ooapoo 
bonds  to  the  amount  of  $200,000  be  sokl  at 
not  less  than  fifty  cents  on  the  dollar,  and  alio 
$100,000  of  stock  be  sold  at  par,  the  two,  stork 
and  bonds,  to  be  sold  together:  that  is.  each 
purchaser  of  $100  worth  of  stock  al  parto 
take  bonds  to  the  amount  of  $200.  at  not  Im 
than  fifty  cents  on  the  dollar;  and  that  laid 
bonds  be  secured  by  a  deed  of  trust  oo  all  tbt 
property  of  the  company,  with  the  exoepcioa 
of  a  lot  of  not  more  than  two  acrca  near  the 
depot.  It  was  further  ordered  that  the  prerf- 
dent  take  the  necessary  steps  to  get  in  the  lenl 
title  of  the  company  to  the  real  estate;  and 
that  "the  present  stockholdera  shall  have  the 
privilege  of  taking  said  stock  and  boddt  ia 
amounts  proportioned  to  the  stock  now  Md 
by  them,  and  should  any  of  the  stockboMoi  ^ 
decline  to  buy,  then  the  others  shall  have  thi  I' 
right  to  take  their  aharea,  and  only  to  the 
event  that  any  of  said  stosk  and  booda  are  aoi 
taken  by  the  present  stockholders  tbey  shall  tie 
sold  to  outside  parties." 

On  April  6  the  stockholdera  met  al  Whte 
Sulphur  Springs  and  confirmed  thb  actloa  of 
the  Ixmrd;  dirS^ted  the  preaident  to  execnte  s 
deed  of  trust  to  secure  the  bonds  and  InterHl* 
to  William  W.  Gordon  and  Isaac  BL  Omta- 
ton,  trustees;  and  also  fixed  upon  Ma^  1,  ISA 
as  the  date  when  the  optioo  to  take  the  slock 
and  bonds  reserved  to  the  stockholders  ihould 
expire.  At  a  further  meeting  of  the  boaid  of 
directors  on  April  25,  this  option  waa  fvtbcr 
extended  to  May  15.  At  a  meettnc  co  tbt 
following  day  it  was  further  reaolved  that  tte 
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pn^ideDt  at  his  earliest  coDvenienoe  place  in 
ibe  bauds  of  John  P.  Branch  $50,000  of  the 
coupoD  bonds  of  the  company,  and  $25,000  of 
stock  of  the  company,  and  that  "  he  deliver  to 
W.  A.  Stuart  a  like  amount  of  the  stock  and 
bonds  of  the  company,  to  be  placed  or  disposed 
of  by  them  in  accordance  with  resolutions 
bercfofore  adopted."  Stuart  received  his 
$50,000  o(  bonds  and  $2^,000  of  stock,  and 
paid  for  them  with  $50,000  of  the  obligations 
of  the  company,  upon  which  he  was  Individ- 
QsUy  bound  as  indorser,  and  which  he  had 
par^'bnsed  at  fifty  cents  on  the  dollar. 

Tbis  litigation  began  on  April  10,  1883,  by 
I  bill  filS  by  Stuart  against  the  Sulphur 
Springs  Company  and  Gordon  and  Carring- 
too.  trustees,  to  enforce  a  sale  of  the  property 
covered  by  the  trust  deed,  in  satisfaction  both 
of  bis  own  claim,  as  holder  of  fifty  thousand 
dollars  of  the  bonds  secured  by  such  deed,  and 
of  such  other  claims  and  demands  a£;ainst  the 
company  as  might  be  proved,  in  the  order  of 
*iieir  priority.  He  prayed  for  reference  to  a 
commissioner  to  take  an  account  of  all  the  prop- 
erty of  the  company,  and  the  liens  thereon,  tbiir 
tmouots,  character,  and  priority,  the  names  of 
the  stockholders,  the  number  of  shares  owned 
by  each,  the  par  value  of  the  same,  and  the 
amount  due  and  unpaid  by  each  of  llie  stock- 
holders. He  further  prayed  for  a  report  of 
J  all  the  unsecured  claims  and  demands  against 
the  company,  for  ;^  sale  of  the  property,  and 
that  the  proceeds  be  applied  to  the  satisfaction 
of  the  lieD9  thereon,  and  for  a  receiver. 

Sabseqoently,  and  on  September  8,  1885, 
William  £[nabe  &  Co.  intervened  in  this  suit 
by  petition,  chiirnine  aj)  indebtedness  against 
the  company  of  $518.63,  and  prayed  to  oe  al- 
lowed to  contest  the  validity  of  the  deed  of 
trust,  and  have  the  property  thereby  conveyed 
subjected  to  the  payment  of  all  toe  debts  of 
the  company  without  preference,  except  for 
the  debt  due  for  the  purchase  money  of  the 
leal  estate,  and  that  proper  orders  be  made  for 
the  purpose  of  securing  the  rights  of  the  cred- 
itors against  the  stockholders  in  respect  to 
their  subscriptions  to  the  stock  of  the  com- 
pany. Petitioner  also  prayed  that  the  trust 
deed  be  declared  null  and  void,  and  the  prop- 
erty subjected  to  the  payment  of  the  debts  of 
tbe  company. 

By  coDsent  of  parties  the  two  cases  were 
heard  toffclher.  the  deed  of  trust  was  decreed 
to  be  Dull  and  void,  and  tbe  bill  filed  by  Stuart 
dismissed.  No  appeal  was  taken  from  tbis 
order  of  dismissal.  The  court  further  ordered, 
upon  the  report  of  tbe  special  commissioner, 
tbe  payment  bv  Camden  of  $9,495.12,  and  bv 
Stuart  of  $18,937.08,  as  of  December  30, 1880, 
to  tbe  Sulphur  Springs  Company,  hs  the  unpaid 
•ub«criptions  to  the  capital  stocK  of  such  com- 
pany. From  this  decree  both  parties  appealed 
to  this  court. 

i^.  J.  Holdsworth  Gordon  for  Cam- 
den, appellant. 

ifr.  A.  F.  Mathews  for  Stuart,  appellant. 

^mn,  Tasewell  Ellott*  H.  H.  marsh- 
aU  aod  Wm.  A.  Maury-  for  appellees. 

Mr,  JuiUee  Brown  delivered  tbe  opinion 
of  the  court: 
Tbe  single  question  involved  in  these  appeals 
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is  whether  the  defendants  Stuart  and  Camden 
can  be  called  upon  to  pay  in  their  proportions 
of  unpaid  subscriptions  to  the  capital  stock  of 
the  White  Sulphur  Sprinj^  Company. 

The  capital  stock  of  this  company  was  fixed 
at  $150,000,  and  tbe  certificate  of  incorporation 
of  December  8,  1880,  stated  that  $50,000  bad     11 10] 
been  "  paid  in  on  said  subscriptions." 

{1)  As  to  defendant  Stuart 

Stuart's  answer,  in  this  connection,  avers 
that  '*  it  is  true,  as  stated  in  tbe  application 
for  the  charter,  that  $50,000  of  said  capital 
stock  had  then  been  paid  in,  but  in  making 
said  statement  it  was  not  intended  to  say  that 
no  more  than  that  amount  had  been  paid  In, 
tite  fact  being  that  prior  to  the  date  of  said  ap- 
pliCHtion  (3d  December,  1880),  there  had  been 
paid  up  in  cash,  on  account  of  tbe  subscrip- 
tions to  said  capital  stock,  at  least  the  sum  of 
$70,C0').  Your  respondent  is  under  the  im- 
pression that  it  was  from  $75  000  to  $80,000. 
He  knows  that  he  had  himself  paid  at  least 
$17,500  on  account  of  his  own  subscription 
and  the  same  amount  on  account  of  the  sub- 
scription of  bis  co-defendant,  Gk'orge  L.  Pey- 
I  ton,  for  whom  he  advanced  the  money,  and 
he  has  no  reason  to  doubt  that  the  other  stock 
I  holders  put  in  like  proportion  on  account  of 
'  tiieir  subscription."  He  denied  that  any  part 
of  the  subscription  remained  unpaid,  and 
averred  that  full- paid  shares  had  been  legally 
and  properly  issued  to  tbe  subscribers. 

Mr.  Gallaher,  the  master,  to  whom  the  case 
was  first  referred,  reported  upon  tbis  point  as 
follows: 

'*  Mr.  Stuart  states  that  between  $75,000 
and  $80,000  had  been  paid  in.  Mr.  Peyton 
states  that  on  each  ^  there  had  been  paid  in 
about  $17,500.  or  $70,000  in  all.  Mr.  Stuart 
and  Mr.  Pevton  state  that  the  profits  of  the 
season  of  18§0  were,  as  shown  upon  the  books, 
to  have  been  $56,000.  The  theory  was,  these 
amounts  having  been  paid  in,  together  with 
the  $4,000,  makios:  in  all  cash  $180,000  accord- 
ing to  Mr.  Peyton's  calculation,  and  about 
$140,000  according  to  Mr.  Stuart,  the  incor- 
porators considered  that  they  had  a  property 
with  a  paying  and  earning  capacity  of  $56,000 
the  first  year  of  their  venture.  The  property 
had  been  improved,  enlarged,  and  was  enhanced 
in  value  and  reputation  as  a  springs  resort. 
They  estimated  that  their  time,  labor,  and  tal- 
ents were  worth  something,  and  tbey  deter- 
mined to  Increase  tbe  stock  $150,000  more, 
making  it  in  all  $300,000,  and,  as  tbe  witness 
Stuart  states,  were  negotiating  for  such  in-  [111] 
creased  stock.  They  estimated  another  ele- 
ment of  value,  viz,  the  long  time  their  vendor 
had  given  tbem  on  the  deferred  payments. 
They  estimated  their  assets  as  worth  $150,000 
and  started  business.  It  seems  to  me  it  was 
worth  it  at  the  time.  Tbe  creditors  seem  also 
to  have  thought  so  when  they  dealt  with 
them.  Without  further  comment  I  report 
that  all  of  the  $150,000  original  stock  was  paid 
up. 

Upon  the  argument  of  exceptions  to  this  re- 
port, it  was  ordered  that  it  be  referred  to  Mr. 
Lef^e,  another  master  residins^  at  Richmond, 
who  reported  upon  the  same  siioject  as  follows: 

"  Prioir  to  the  formation  of  the  company 
the  corporators  had  paid  into  the  business  of 
the  *  Greenbrier  White  Sulphur  Springs  Com- 
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$18,987.08,  and  appellant  Camden  the  sam  of 
$9,495.12,  these  l^ing  the  amonnts  unpaid 
upon  certain  subscriptions  made  by  tbem  to  the 
stock  of  the  Greenbrier  White  Sulphur  Springs 
Company. 

The  facta  of  the  case  were  substantially  as 
follows:  On  January  30,  1880,  appellants 
Stuart  and  Camden  and  one  Gleorge  L.  Peyton 
agreed  to  organize  the  Greenbrier  White  Sul- 
phur Springs  Companjr  for  the  purchase  of 
the  White  Sulphur  Springs  property,  consist- 
ing of  7,000  acres  ox  land  in  West  Virginia, 
and  an  interest  in  2,800  acres  adjoining  in  Vir- 
ginia, all  of  which  was  about  to  be  sold  under 
a  Judicial  decree,  rendered  by  the  District 
Court  of  West  Virginia.  It  was  agreed  that 
Stuart  should  purchase  the  property  individu- 
ally at  a  price  not  to  exceed  $310,000,  Subse- 
quently increased  by  agreement  to  $340,000,) 
and  should  sell  the  same  to  the  corporation, 
when  formed,  for  the  sum  of  $390,000  and  the 
expenses  of  the  sale,  ($16,000,)  maiking  an  in- 
crease over  the  purchase  price  of  $66,000. 
Camden  was  to  take  one  half  interest  in  the 
[1061  corporation,  with  the  privilege  of  disposing  of 
a  part  of  his  interest  to  other  parlies,  and  Jrey- 
ton  and  Stuart  each  one  fourth  interest  Stuart 
bought  the  property  at  the  judicial  sale  for 
$840,000,  and  a  charter  was  applied  for  and 
granted;  but  as  the  capital  stock  was  put  at 
$500,000,  the  comT^ny  was  not  organizeid  un- 
•  der  this  charter.  The  parties,  however,  took 
possession  of  the  property  and  operated  it  as  a 
watering  place  during  the  season  of  1880.  un- 
der the  name  of  the  Greenbrier  White  Sulphur 
Springs  Company.  On  December  8,  1880,  a 
new  corporation  was  formed  under  the  same 
name,  with  a  capital  stock  of  $150,000.  A 
certificate  was  filed,  reciting  that  the  incor- 
porators had  paid  in  on  their  subscriptions 
$50,000.  and  desired  the  privilege  of  increasing 
the  said  capital  by  sales  of  additional  shares  to 
$1,000,000  in  all  The  capital  so  subscribed 
was  divided  into  shares  of  $100  each,  and  held 
as  follows:  By  Stuart,  Peyton,  and  Henry  M. 
Matthews,  each  875  shares;  by  Camden,  188 
shares;  and  by  William  P.* Thomson,  187 
shares. 

On  December  29,  1880.  the  incorporators 
met  at  the  city  of  Baltimore;  the  certificate  of 
incorporation  was  accepted  as  the  charter  of 
the  company;  the  twe  stockholders  elected 
directors,  of  whom  Stuart  was  elected  presi- 
dent; and  by-laws  adopted  for  the  government 
of  the  company.  On  the  same  day  it  was 
unanimously  resolved  to  increase  the  cap- 
ital stock  of  the  company  from  $150,000  to 
$800,000,  the  certificates  of  said  increase  to  be 
•old  at  par  value,  for  the  purpose  of  creating 
an  improvement  fund. 

Immediately  after  this  meetiog  of  stock- 
holders, they  met  as  a  board  of  directors,  and 
*'the  stockholders  were  called  upon  to  pay  in 
their  respective  proportions  of  the  $4,000  here- 
tofore agreed  to  be  paid,  and  which  when  paid 
will  be  in  full  of  the  capital  stock  of  $150,000 
provided  as  full  paid  up  stock."  On  motion, 
'*  the  president  and  secretary  were  authorized 
to  issue  to  the  various 'stockholders  certificates 
to  the  amount  of  $150,000,  of  the  capital  stock 
of  this  company,  in  proportion  to  their  re- 
spective subscriptions,  and  as  in  full  payment 
of  the  same."    The  resolution  adopted  at  the 


stockholders'  meeting  to  increase  the  capital 
stock  from    $150,000  to    $300,000  was  tl« 
adopted  at    this   meeting.      Seven!   moothi 
afterwards  the  capital  stock  was  by  another       . 
resolution  increased  from  $300,000  to  $400,000.       ^ 

The  Springs  property  was  turned  over  la 
the  corporation  by  Stuart,  though  it  wasoever 
formally  conveyed  to  the  corporation  ootfl 
March  17, 1882, "when  a  deed  was  executed  bj 
Stuart  and  his  wife  for  the  expressed  oooskler- 
ation  of  $390,194.44.  It  was  expressly  coven- 
anted in  this  deed  that  a  lien  should  he  retaioed 
upon  the  property  conveyed*  to  secure  the 
payment  of  the  balance  of  the  purchase  money 
remaining  unpaid.  The  corporation  afwumed 
the  oblisrations  of  the  copartnership,  and  con- 
tinued the  business  as  though  no  chaige  had 
been  made. 

During  the  season  of  18^  the  copartneisfaip 
claimed  to  have  made  $56,000  of  profils,  bctt 
the  statement  of  the  expert  employed  by  tbe 
commissioner  to  whom  the  case  was  referred 
showed  a  net  profit  in  that  year  of  but  $4,351.68, 
and  this  without  taking  into  consideratkm  a 
large  number  of  outstaoding  notes  of  tbe  com- 
pany. Duriog  the  season  or  1881  tbe  balance 
sheet  of  the  company  showed  a  profit  of  a 
little  less  than  $10,000,  while  on  December  1, 
1881,  there  were  outstanding  notes  of  the  com- 
pany to  the  amount  of  $114,294.39.  This  sua 
did  not  include  the  open  accounts  of  tbe  com- 
pany. On  April  15,  1882,  there  were  noies 
outstanding  to  the  amount  of  $173,046.18. 
The  scnson  of  1883  was  a  failure,  and  eariy  in 
the  fall  of  that  year  the  company  collapsed, 
owing,  including  the  vendor's  lien,  $891,863. 1^ 
as  reported  by  the  commissioner.      i* 

On  February  9,  1882,  at  a  meeting  of  tW 
board  of  directors,  it  was  ordered  that  ooopoo 
bonds  to  the  amount  of  $200,000  be  sold  al 
not  less  than  fifty  cents  on  the  dollar,  and  also 
$100,000  of  stock  be  sold  at  par,  the  two,  stock 
and  bonds,  to  be  sold  together:  that  is,  eack 
purchaser  of  $100  worth  of  stock  al  parto 
take  bonds  to  the  amount  of  $200,  at  not  len 
than  fifty  cents  on  the  dollar;  and  that  aaid 
bonds  be  secured  by  a  deed  of  trust  oo  aQ  tks 
property  of  the  company,  with  the  exoeptioa 
of  a  lot  of  not  more  than  two  acrca  near  tht 
depot.  It  was  f  utther  ordered  that  tbe  urerf- 
dent  take  the  necessary  steps  to  get  in  tbe  lenl 
title  of  the  company  to  the  real  eatatr;  and 
that  "the  present  stockholders  shall  have  the 
privilege  of  taking  said  stock  and  bonds  ia 
amounts  proportioned  to  the  stock  now  held 
by  tbem,  and  should  any  of  tbe  stockhoMen 
decline  to  buy,  then  the  others  shall  have  tks  I' 
right  to  take  their  shares,  and  only  la  tbt 
event  that  any  of  said  stosk  and  booda  aie  not 
taken  by  the  present  stockholders  tbej  abaU  tm 
sold  to  outside  parties." 

On  April  6  the  stockholders  met  al  White 
Sulphur  Springs  and  confirmed  thb  actioa  of 
the  board:  directed  the  president  to  execute  a 
deed  of  trust  to  secure  the  bonds  and  interac* 
to  William  W.  Gordon  and  Isaac  BL  Ouifor 
ton,  trustees;  and  also  fixed  upon  May  1,  I8n. 
as  the  date  when  the  optloo  to  take  tbe  stock 
and  bonds  reserved  to  the  stockholdera  abouM 
expire.  At  a  further  meeting  of  the  board  of 
directors  on  April  25,  this  optioD  was  fvtbcr 
extended  to  May  15.  At  a  meetior  co  tbt 
following  day  it  was  farther  resolved  that  tte 
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president  at  his  earliest  coovenienoe  place  in 
Uie  bauds  of  John  P.  Branch  $50,000  of  the 
coupon  honds  of  the  company,  and  $25,000  of 
stock  of  the  company,  and  that  "  he  deliver  to 
W.  A.  8tuart  a  like  amount  of  the  stock  and 
bonds  of  the  company,  to  be  placed  or  disposed 
of  by  them  in  accordance  with  resolutions 
bercrofore  adopted."  Stuart  received  his 
$59,000  of  bonds  and  $25,000  of  stock,  and 
paid  for  them  with  $50,000  of  the  oblisations 
of  the  company,  upon  which  he  was  individ- 
ually bound  as  indorser,  and  which  he  had 
purf'based  at  fifty  cents  on  the  dollar. 

This  litigation  began  on  April  10,  1888,  by 
t  bill  fil^  by  Stuart  against  the  Sulphur 
Springs  Company  and  Gordon  and  Carring- 
too.  trustees,  to  enforce  a  sale  of  the  property 
covered  by  the  trust  deed,  in  satisfaction  both 
of  bis  own  claim,  as  holder  of  fifty  thousand 
dollars  of  the  bonds  secured  by  such  deed,  and 
of  SQch  other  claims  and  demands  ai;ainst  the 
company  as  might  be  proved,  in  the  order  of 
^beir  priority.  He  prayed  for  reference  to  a 
commissioner  to  take  an  account  of  all  the  prop- 
erty of  the  company,  and  the  liens  thereon,  their 
amouou,  character,  and  priority,  the  nnnies  of 
the  stockholders,  the  number  of  shares  owned 
Ir^eacb,  the  par  value  of  the  same,  and  the 
tmoantdue  and  unpaid  by  each  of  the  stock- 1 
holders.  He  further  prayed  for  a  report  of ' 
^  all  the  unsecured  claims  and  demands  against 
the  company,  for  .%  sale  of  the  property,  and 
that  the  proceeds  t)e  applied  to  the  satisfaction 
of  the  lien9  thereon,  and  for  a  receiver. 

Sabseqnently,  and  on  September  8.  1885, 
William  Knabe  &  Co.  intervened  in  this  suit 
by  petition,  cinitnine  aj)  indebtedness  against 
the  company  of  $518.68.  and  prayed  to  oe  al- 
lowed to  contest  the  validity  of  the  deed  of 
trust,  and  have  the  property  thereby  conveyed 
subjected  to  the  payment  of  all  the  debts  of 
the  company  without  preference,  except  for 
the  debt  due  for  the  purchase  money  of  the 
real  estate,  and  that  proper  orders  be  made  for 
the  purpose  of  secunne  the  rights  of  the  cred- 
itors against  the  stocKholders  in  respect  to 
their  subscriptions  to  the  stock  of  the  com- 
paoy.  Petitioner  also  prayed  that  the  trust 
deed  be  declared  null  and  void,  and  the  prop- 
erty subjected  to  the  payment  of  the  debts  of 
the  company. 

By  coDsent  of  parties  the  two  cases  were 
beard  together,  the  deed  of  trust  was  decreed 
to  be  Dull  and  void,  and  the  bill  filed  by  Stuart 
dismissed.  No  appeal  was  taken  from  this 
order  of  dismissal.  The  court  further  ordered, 
upon  the  report  of  the  special  commissioner, 
the  payment  bv  Camden  of  $9,495. 12,  and  by 
Stuart  of  $18,937.08.  as  of  December  30. 1880, 
to  the  Sulphur  Springs  Company,  hs  the  unpaid 
subscriptions  to  the  capital  stocK  of  such  com- 
psDy.  From  this  decree  both  parties  appealed 
to  this  court. 

i^.  J.  Holdsworth  Gordon  for  Cam- 
dea,  appellant. 

Mr.  A.  F.  Mathews  for  Stuart,  appellant. 

Mmn.  Tasewell  EUott»  H.  H.  Marsh- 
all and  Win.  A.  Maury-  for  appellees. 

Mr,  JuiUce  Brown  delivered  the  opiDion 
of  the  court: 
The  single  question  involved  in  these  appeals 
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is  whether  the  defendants  Stuart  and  Camden 
can  be  called  upon  to  pay  in  their  proportions 
of  unpaid  subscriptions  to  the  capital  stock  of 
the  White  Sulphur  Spring  Company. 

The  capital  stock  of  this  company  was  fixed 
at  $150,000,  and  the  certificate  of  incorporation 
of  December  8,  1880,  stated  that  $50,000  had     :ilO] 
been  **  paid  in  on  said  subscriptions." 

(1)  As  to  defendant  Stuart 

Stuart's  answer,  in  this  connection,  avers 
that  '*  it  is  true,  as  stated  in  the  application 
for  the  charter,  that  $50,000  of  said  capital 
stock  had  then  been  paid  in,  but  in  making 
said  statement  it  was  not  intended  to  say  that 
no  more  than  that  amount  had  been  paid  In, 
the  fact  bein<^that  prior  to  the  date  of  said  ap- 
plication (3d  December,  1880),  there  had  been 
paid  up  in  cash,  on  account  of  the  subscrip- 
tions to  said  capital  stock,  at  least  the  sum  of 
$70,C0l).  Your  respondent  is  under  the  im- 
pression that  it  was  from  $75  000  to  $80,000. 
He  knows  that  he  had  himself  paid  at  least 
$17,500  on  account  of  his  own  subscription 
and  the  same  amount  on  account  of  the  sub- 
scription of  his  co-defendant,  George  L.  Pey- 
ton, for  whom  he  advanced  the  money,  and 
he  has  no  reason  to  doubt  that  the  other  stock- 
holders put  in  like  proportion  on  account  of 
their  subscription.**  ETe  denied  that  any  part 
of  the  subscription  remained  unpaid,  and 
averred  that  full- paid  shares  had  been  legally 
and  properly  issued  to  the  subscribers. 

Mr.  Gallaher,  the  master,  to  whom  the  case 
was  first  referred,  reported  upon  this  point  as 
follows: 

'*  Mr.  Stuart  states  that  between  f75,000 
and  $80,000  had  been  paid  in.  Mr.  reyton 
states  that  on  each  i  there  had  been  paid  in 
about  $17,500.  or  $70,000  in  all.  Mr.  Stuart 
and  Mr.  Pevton  state  that  the  profits  of  the 
season  of  1^0  were,  as  shown  upon  the  books, 
to  have  been  $56,000.  The  theory  was,  these 
amounts  having  been  paid  in,  together  with 
the  $4,000,  makins:  in  all  cash  $180,000  accord- 
ing to  Mr.  Peyton's  calculation,  and  about 
$140,000  according  to  Mr.  Stuart,  the  incor- 
porators considered  that  they  had  a  property 
with  a  paying  and  earning  capacity  of  $56,000 
the  first  year  of  their  venture.  The  property 
had  been  improved,  enlarged,  and  was  enhanced 
in  value  and  reputation  as  a  springs  resort. 
They  estimated  that  their  time,  labor,  and  tal- 
ents were  worth  something,  and  they  deter- 
mined to  increase  the  stock  $150,000  more, 
making  it  in  all  $300,000.  and,  as  the  witness 
Stuart  states,  were  negotiating  for  such  in-  [111] 
creased  stock.  They  estimated  another  ele- 
ment of  value,  viz,  the  long  time  their  vendor 
had  given  them  on  the  deferred  payments. 
They  estimated  their  assets  as  worth  $150,000 
and  started  business.  It  seems  to  me  it  was 
worth  it  at  the  time.  The  creditors  seem  also 
to  have  thought  so  when  they  dealt  with 
them.  Without  further  comment  I  report 
that  all  of  the  $150,000  original  stock  was  paid 
up." 

Upon  the  argument  of  exceptions  to  this  re- 
port, it  was  ordered  that  it  be  referred  to  Mr. 
Leake,  another  master  residins^  at  Richmond, 
who  reported  upon  the  same  subject  as  follows: 

"  Prioir  to  the  formation  of  the  company 
the  corporators  had  paid  into  the  business  of 
the  *  Greenbrier  White  Sulphur  Springs  Com- 
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pany/  as  it  did  business  Id  188C,  tbe  sum  of 
$60,000.  and  this  money  had  been  expended  in 
permanent  improyements  and  furniture,  etc., 
and  composed  a  part  of  the  assets  of  tbe  con- 
cern at  the  end  of  the  year  1880.  ...  On 
December  80, 1880,  a  call  was  made  for  $5,000 
from  Stuart,  Peyton,  Mathews, Thompson  and 
Camden  jointly,  and  they  paid  these  calls  at 
once,  except  as  to  H.  M.  Mathews,  who  only 
paid  $4,000,  thus  making  in  all  $69,000,  or 
money,  or  money's  worth,  actually  paid  in  on 
account  of  said  stock  subscription." 

He  then  recites  the  resolution  of  December 
'  80,  calling  upon  the  stockholders  to  pay  in 
.  their  proportions  of  the  $4,000,  heretoiore 
airreed  to  be  paid  in  full  of  the  capital  stock 
of  $150,000,  and  that  authorizing  the  president 
and  secretary  to  issue  certificates  for  that 
amount,  and  says: 

'*  These  resolutions  were  based  upon  an  er- 
<  roneous  balance-sheet  or  statement  of  tbe  busi- 
ness of  the  parties  called  the  Greenbrier  White 
8.  8.  Co.  for  the  year  18»0,  by  which  it  was 
made  to  appear  that  there  bad  been  made  a 
profit  of  $80,000  by  said  business  during  that 
year,  which  ^ith  tbe  $70,000  paid  in  said  busi- 
ness and  to  be  paid  in  to  tbe  company,  would 
baye  made  an  input  of  $150,000,  the  amount 
of  said  stock. ' 

"  But  said  statement  was  far  from  correct. 
Instead  of  a  profit  of  $80,000,  the  real  profit 
for  the  said  year  1880  was  only  $4,251.68. 

"  I  report,  therefore,  that  tbe  original  sub- 
r  1 1 2  i  ^Cf^'s  ^o  ^^^  stock  haye  paid  in  and  owe  still 
■^      ^     tbe  following  sums: 

•*1.  Wm.  A.  Stuart  subscribed  for 

875Sh8res $87,500  00 

Paid  in  old  business..  7)12.500  00 

company 5,000  00 

His  fourth  of  profits..     1,062  02 

18,562  92 


) 
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Balance  due  by  him... $18,987  08 
"8.  Geo.  L.  Peyton  for  like  sum..  18,987  08 
^8.  H.  M.  Mathews  for  like  sum 
and  an  additional  $1,000,  as 
he  only  paid  $4,000  on  the 

$j5,000  cslled 19,987  08 

''4.  J.  N.  Camden  on  his  180  shares 
paid  in  like  proportion  and 

owes  in  like  manner 9,495  12 

"5*  W.  P.  Thompson  on  his  187 
shares  paid  in  like  manner 
and  owes  in  like  manner 9,441  96 

"Total  indebtedness. . . .  $76,748  82 

"And  this  should  bear  interest  from  Dec. 
IMHh,  1880,  when  it  was  held  out  to  the  world 
as  haying  been  paid  in. 

"Each  of  the  original  subscribers  is  bound 
for  the  unpaid  part  of  his  subscription.  The 
•capital  stock  was  afterwards  increased  under 
the  resolutions  under  which  the  deed  of  trust 
of  April  6th,  1882,  to  Carrington  and  Gordon, 
trustees,  was  executed;  but  I  haye  already  re- 
ported in  regard  to  iht  stock  issued  there- 
under." 

It  will  be  obeeryed  in  connection  with  these 
reports  that  the  two  masters  to  whom  these 
cases  were  referred  agreed  substantially  in 
holding  that  about  $70,000  was  paid  in  on  the 


capital   stock,  Stuarfs   proportioo  of     

would  be  $17,500,  and  that  their  diyergeneeof 
opinion  arose  oyer  tbe  alleged  subseqaeBt 
payments.  Mr.  €la11aher  reported  in  Rgaid 
to  these  that  the  $56,000  of  profits  of  tbe  ae»- 
son  of  1H80  should  be  treated  as  a  part  of  tke 
capital  stock,  and  this,  with  the  $4,000  aad 
the  $70,000  originally  paid  in,  would  make 
$180,000  cash  subscriptions,  and  upon  tiiat 
theory  found  that  the  entire  capital  stock  bad 
been  paid  in.  Before  the  second  report  was 
made  the  question  of  this  $56,000  of  profits 
was  referred  to  an  expert  accountant,  who  re- 
ported that  tbe  real  profits  of  the  year  ISsO 
was  only  $4,251  68,  Stuart's  proportioa  of 
which  was  $1,062.92. 

It  is  yery  difficult  to  ascertain  from  tbe  mas 
of  figures  and  testimony  upon  this  subject  the 
exact  status  of  this  company  at  the  close  of  tbe 
year  18^0,  when  the  corporation  was  organ- 
ized. It  does,  howeyer,  appear  yeiy  clear  that, 
conceding  that  $7<^00()  in  money  had  been 
paid  into  the  capital  stock  of  the  company, 
and  $56,000  of  profits  had  also  been  realized, 
there  was  less  than  $1,200  in  money  remaintiif 
December  81,  and  in  addition  thereto  then 
was  a  large  increase  of  indebtedness  during 
that  year.  Indeed  from  the  beginning  of  tbe 
business  in  tbe  spring  of  1880.  to  its  clo«e  in 
the  autumn  of  1882,  there  was  a  oc^  really 
increasing  indebtedness. 

Assuming  that  there  was  $70,000  paid  la 
before  tbe  corporation  was  formed,  wbich  if 
$20,000  more  than  was  claimed  ^n  ibe  artidei 
of  incorporation  to  haye  been  paid  in,  it  is  evi- 
dent that,  if  it  were  paid  in  cash,  it  was  imme- 
diately paid  out  for  furniture,  permaoect 
improyements,  etc.,  and  that  there  was  link, 
if  any,  money  left  at  tbe  end  of  tbe  ^easoo. 
There  is,  then,  a  prima  facie  liability  oo  tbe 
part  of  tbe  defendants  to  pay  each  his  propor- 
tion of  tbe  remaining  $80,000,  and  tbe  real 
question  in  this  case  is  whether  this  has  e rrr 
been  paid  or  accounted  for  in  such  a  manntf 
as  to  operate  as  a  satisfaction  of  tbe  rUinu 
In  yiew  of  our  decisions  in  Sawjfer  t.  Hofig,  H 
U.  8.  17  Wall  610  [21:  781]:  SconUr.  Tkarr. 
105  U.  8.  148  [26:  068],  and  the  numerous 
cases  arising  out  of  the  failure  of  tbe  Gmi 
Western  Insurance  Company,  tt  is  roaoifect 
that  tbe  resolution  adopted  at  the  directon' 
meeting  of  December  29,  1880,  that  upon  pay- 
ment of  $4,000,  or  their  proportions  of  tbe 
same,  the  capital  stock  of  $150,000  shook)  be 
deemed  to  be  fully  paid,  was  wholly  liteflKt- 
ual  as  against  the  creditors  of  tbe  companr. 
It  is  the  settled  doctrine  of  this  court  that  tb« 
trust  arising  in  f  ayor  of  creditors  by  subscrip- 
tions to  the  stock  of  a  corporation  cannot  be 
defeated  by  a  simulated  payment  of  such  nb> 
scription,  nor  by  any  deyice  short  of  an  actasl 
payment  in  good  faith.  And  while  any  sett)^ 
ment  or  satisfaction  of  such  subecripHoo  say 
be  good  as  between  the  corporation  and  tbf 
stockholders,  it  is  unayailing  as  against  thi 
claims  of  tbe  creditors.  Nothing  that  wit 
said  in  the  recent  cases  of  Otark  y.  Bner,  131 
U.  S.  96  [85:  881;  Foggw.  B^r,  189  U.  S.  118 
"85:  1041  or  Handler  v.  fifwtt,  189  U.  S.  41^ 
^85:  227],  was  intended  to  oTerrule  or  oualifT 
h  any  way  ^e  wholesome  principle  adopw 
by  this  court  in  the  earlier  cases,  espcciall)  •< 
applied  to  the  original  subscribers  to  st<^k. 
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The  later  cases  were  only  intended  to  draw  a 
line  beyond  which  the  court  was  unwilling  to 
go  iu  amxiDg  a  liability  upon  those  who  had 
purchased  atock  of  the  corporation,  or  had 
taken  it  in  good  faith  in  satisfaction  of  their 
demnnds. 

It  is,  however,  claimed  that  during  the  sea- 
ton  of  1880»  in  addition  to  the  real  estate  al- 
leady  purchased,  there  was  furniture  contrib- 
uted to  the  amount  of  $58,884.78,  and  perma- 
nent improvements  made  to  the  amount  of 
$42,000.  makhifi;  a  total  of  over  $95,000,  which 
ttioald  be  added  to  the  $50,000  represented  by 
the  certificate  of  incorporation  to  have  been 
paid  into  tbe  company.  No  claim  of  this  kind 
»  matde  in  Stuart's  answer,  and  in  view  of  the 

r 0,000  which  is  said  to  have  been  paid  in  cash, 
may  be  aafelv  assumed  that,  if  this  money 
were  paid  at  all,  of  which  there  seems  to  be 
tome  doubt,  it  went  in  this  direction,  and  that 
having  been  once  credited  to  the  subscriliers  in 
the  form  of  money,  it  cannot  be  credited  again 
Id  the  form  of  assets  for  which  this  money  was 
paid. 

So  far  as  concerns  the  profits  of  $56,000 
claimed  to  have  been  made  during  the  season 
of  1880,  the  evidence  is  very  unsatisfactory. 
These  profits  were  stated  at  this  sum  by  the 
hook-keeper  of  the  concern  under  an  Instruc- 
tion of  the  manager,  to  make  out  as  good  a 
fibowint^  as  he  could  for  them,  to  aid  in  the 
appreciation  of  the  stock  of  the  new  corpora- 
*iuo— a  method  of  estimating  profits  which 
throws  very  considerable  doubt  upon  the  ac- 
curacy of  the  result  An  expert  accountant 
aciiog  under  the  direction  of  the  commissioner, 
after  a  cnreful  examination  of  the  books,  found 
these  profits  to  amount  to  $4,251.68,  which 
was  allowed  by  the  master  in  computing  the 
amount  due  by  the  several  parties  upon  their 
subacriptiona.  A  suggestion  is  made  in  the 
hrief  of  Mr.  Camden's  counsel  that  the  expert 
erred  in  chai:|;ing  certain  items  to  the  account 
of  expenses,  out  in  view  of  Rule  21  of  this 
court,  which  requires  that  "when  the  error 
alleged  ia  to  a  ruling  upon  the  report  of  a 
master,  the  specification  shall  state  the  excep- 
tion to  the  report  and  the  action  of  the  court 
upon  it,"  we  do  not  feel  called  upon  to  exam- 
me  into  the  minor  details  of  this  report.  There 
is  a  presumption  of  its  correctness  which  over- 
rides any  effort  that  has  been  made  to  show  an 
error  in  this  particular. 

The  experience  and  good  will  of  the  part- 
nen,  which  it  is  claimed  were  transferred  to 
the  corporation,  are  of  too  unsubstantial  and 
shadowy  a  nature  to  be  capable  of  pecuniary 
estimation  in  this  connection.  It  is  not  denied 
that  the  good  will  of  a  business  may  be  the 
subject  of  barter  and  sale  as  between  the 
parties  to  it,  but  in  a  case  of  this  kind  there  is 
BO  proper  basis  for  ascertaining  its  value,  and 
the  claim  is  evidently  an  afterthought.  The 
same  remark  may  be  made  with  regard  to  the 
contract  of  January  80,  and  the  loss  of  time 
and  trouble  to  which  the  parties  were  sub- 
jected, which  are  now  claimed  to  be  elements 
of  value  in  the  property  contributed  to  the 
corporation,  but  of  which  no  account  was 
Blade  at  the  time. 

(3)  As  to  defendant  Camden. 

The  answer  of  Camden  to  the  bill  or  petition 
of  Knahe  &  Co.  averred  that  '*the  total  cost  of 
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improvement,  bettermenta  and  new  furniture 
amounted  to  a  large  sum.  of  which  there  was 
paid  in  cash  by  the  parties  interested  in  said 
purchase  about  $70,000;''  that  the  business 
yielded  a  net  profit  of  about  $56,000  for  the 
season,  which  amount  was  also  appropriated 
and  devoted  to  the  improvement  ana  enhance- 
ment in  value  of  the  said  property,  the  parties 
in  interest  having  all  given  largely  oi  their 
time  and  attention  to  the  development  of  the 
said  property  without  charge  for  the  time,  ex- 
penses and  labor  in  connecuon  with  the  same; 
"that  the  whole  transaction  was  made  in  good 
faith,  and,  as  he  considered,  a  plain,  legiti- 
mate business  transaction;  that  the  parties  had 
full  right  to  sell  the  property  to  the  corpora- 
tion at  a  fair  and  reasonable  price  to  be  agreed 
upon  by  respondent  and  his  co-purchasers  un- 
der the  said  contract  were  so  advised  by  able 
counsel,  and  the  resolution  passed  by  the  ooard 
of  directors  of  said  company  making  such  pur- 
chase was  prepared  by  John  E.  Cowen,  their 
legal  adviser,  and  was  adopted  and  ratified  by 
the  said  company  in  full  directors'  meeting, 
and  ordered  to  be  spread  upon  the  records  of 
said  company."  Annexed  to  his  answer  was  a 
copy  of  ttiis  resolution,  the  original  of  which, 
he  said,  was  filed  with  his  deposition  in  a 
chancery  suit  in  the  circuit  court  of  Augusta 
County,  Va.  By  this  instrument  it  appears  to 
have  t>een  resolved: 

1.  ''That  in  consideration  of  the  transfer  to 
this  company  of  the  contract  with  said  W.  A. 
Stuart,  and  also  of  all  the  improvements,  fur- 
niture and  personal  property  of  all  descriptions 
placed  by  said  J.  N.  Camden  and  his  associates 
upon  said  premises,  this  company  do  agree  for 
the  consideration  aforesaid  to  accept  the  same 
in  f  uU  Dayment  of  the  unpaid  balances  by  said 
J.  N.  Camden  and  on  their  several  subscrip- 
tions to  the  capital  stock  of  this  company  as 
set  forth  in  the  certificate  of  incorporation. 

2.  "Resolved,  that  when  said  transfer  of  the 
contract  and  property  aforesaid  is  duly  made  to 
this  company,  there  shall  be  issued  to  the  par- 
ties named  in  the  foregoing  resolution  certifi- 
cates of  fully  paid  up  stock  for  the  amount 
which  thev  have  respectively  subscribed,  as 
set  forth  m  the  certificate  of  incorporation 
aforesaid."  *- 

This  resolution  was  annexed  to  the  sworn  an- 
swer of  Camden,  but  is  not  shown  to  have  been 
actually  passed,  is  not  made  an  exhibit  in  the 
case,  and  does  not  appear  in  the  additional  rec- 
ord stipulated  into  the  case,  which  purports  to 
contain  a  copy  of  the  minutes  of  all  the  meet- 
ings of  said  company,  and  of  the  board  of  di- 
rectors thereof. 

It  is  somewhat  sininilar,  too,  that  this  reso- 
lution, which  Camden  avers  to  have  been 
adopted  at  the  directors'  meeting  at  Bamum's 
Hotel,  in  Baltimore,  was  not  set  up  or  proved 
by  Stuart,  to  whom  it  was  equally  available, 
and  did  not  make  its  appearance  until  Decem- 
ber, 1887,  more  than  four  years  after  this  suit 
was  begun,  after  all  the  testimony  had  been 
taken,  and  within  a  few  days  before  the  case 
was  finallv  submitted  to  the  court  for  adjudi* 
cation,  it  is  absolutely  inconsistent  with  the 
resolution  adopted  by  the  board  on  the  same 
day,  (December  29,  1880),  calling  upon  the 
stockholders  to  pay  in  their  proportions  of  the 
$4,000  agreed  to  be  paid  in  full  of  the  capiul 

$$7 


[1161 


[117] 


110-126 


SUFBEMB  Ck>UBT  OF  THB  UNITED  StATBA. 


Oct.  Teui. 


I 


stock,  and  uoder  tbe  circumstaDces  nothiDg 
can  be  claimed  in  virtue  of  it 

Defendant  Camden  also  claims  the  right  to 
set  off  as  against  his  indebtedness  upon  the 
stock  the  sum  of  $10,?84.56»  paid  by  him  in  a 
suit  against  him  and  Stuart  to  recoyer  the  price 
of  furniture  in  the  hotel,  of  which  the  com- 
pany received  the  benefit,  and  which  furniture 
\B  a  part  of  the  proper^  contributed  to  the 
corporation.  This  payment,  however,  added 
nothing  to  the  assets  of  the  company.  The 
furniture  itself  was  a  part  of  such  assets,  and 
was  taken  into  consideration  when  the  valua- 
tion of  December  8,  1880,  was  made,  and  it 
was  held  correctly  by  the  court  below  that,  '*a8 
he  has  alreadjr  been  allowed  the  value  of  that 
furniture  in  his  original  payment,  to  allow  this 
claim  would  be  to  credit  him  twice  for  the  same 
thing."  If  a  person  should  buy  upon  credit  a 
oertSn  piece  of  property,  such,  for  instance, 
as  a  steam kx>at,  and  should  turn  it  over  to  a 
corporation  and  receive  certificates  of  stock 
representing  its  value,  it  would  scarcely  be 
claimed  that  when  he  paid  his  original  vendor 
he  should  receive  additional  stock  to  the 
amount  of  such  payment  In  this  case  Cam- 
den purchased  the  furniture,  turned  it  over  to 
the  company,  and  is  presumed  to  have  re- 
ceived stock  proportioned  to  his  contribution. 
We  have  been  much  embarrassed  in  the  con- 
sideration of  this  case  by  the  want  of  the 
assignment  of  errors  required  by  Rev.  Stat 
%  997,  and  the  twenty-first  rule  of  this  court, 
and  should  have  felt  ourselves  Justified  upon 
that  ground  in  refusing  to  take  cognizance  of 
the  case.  *  We  have,  however,  examined  the 
evidence  so  far  as  it  l)ears  upon  the  question 
of  these  defendants'  liability  upon  their  stock 
subscriptions,  and  have  found  it  confusing  and 
unsatisfactory.  Indeed,  the  vital  question 
whether  the  capital  stock  of  this  corporation 
was  ever  paid  in  money  or  money's  worth  is  so 
covered  up  and  obscured  by  a  multiplication 
of  figures  and  an  entanglement  of  details  that 
it  is  almost  impoasible  to  arrive  at  the  exact 
truth.  From  this  testimony,  however,  one 
thing  clearly  appears,  viz,  that  the  company 
L 1  loJ  was  incorporatcKl  with  a  capital  stock  of  $150,- 
000,  and  Uiat  the  stockholders  were  content  to 
put  a  valuation  of  $50,000  upon  what  bad  been 
put  in  at  the  time  the  company  was  formed. 
As  there  was  apparently  no  motive  for  under- 
estimating this  value,  in  the  absence  of  clear 
proof  to  the  contrary,  the  court  would  be  jus- 
tified in  accepting  it  as  the  correct  valuation  of 
the  property  turned  ov«  r  to  the  company. 
OoitY.  North  Carolina  0 old  Amalgamating  Co,^ 
119  U.  S  848  [80:  420].  But  in  view  of  the 
finding  of  the  masters  that  $70,000  had  been 
paid  in,  we  are  content  to  accept  this  as  the 
true  amount  As  no  further  assessments  or 
calls  appear  l>y  the  minutes  of  the  corporation 
to  have  l)een  made,  except  the  #4.000,  which 
was  to  l)e  in  full  of  the  balance  of  the  subscrip- 
tion, the  burden  of  proof  is  upon  the  defend- 
ants to  show  how,  if  at  all.  the  residue  of  this 
subscription  was  paid.  The  other  fact,  that 
the  call  of  $4,000  was  made  for  the  purpose  of 
completing  the  subscription  of  $100,000,  and 
to  be  in  full  thereof,  indicates  that  the  direct- 
ors considered  their  entire  duty  in  regard  to 
the  payment  of  the  capital  stock  to  have  been 
discharged.    We  haVe  already  held  that  this 
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payment  of  $4,000  was  unavailing  as  igalnat 
the  creditors'  claims.  If  any  further  pay- 
ments were  made,  defendants  should  make  it 
appear  clearly  and  satisfactorily.  They  Wlrd 
to  satisfy  the  master.  io  whom  the  cms  «■• 
referred.  They  failed  to  satisfy  tlie  cont  Ije- 
low.  They  have  failed  to  convince  na  In 
lieu  of  the  evidence  which  the  nature  of  the 
case  required,  the}' have  presented  us  a  compli- 
cated mass  of  testimony,  and  have  asked  ns  u> 
evolve  from  it  sufiicient  lo  support  their  tiieory 
that,  in  some  manner,  of  which  appaieetly 
thev  have  no  clear  comprehension,  these  lob- 
sctiptions  were  paid. 

In  cases  of  this  kind,  referred  to  a  master  to 
state  an  account,  depending,  as  they  do,  upon 
an  examination  of  books,  upon  the  cnnl  teMi- 
mony  of  witnefses,  and.  perhap«.  as  io  this 
case.'  upon  the  opinions  of  an  expert  "his  coo- 
elusions  have  every  reasonable  presampcioo  io 
their  favor,  and  are  not  to  l>e  set  aside  or  mod- 
ified unless  there  clearly  appears  to  have  beeo 
error  or  mistake  on  his  part."  This  was  the 
rule  laid  down  by  this  court  in  TUghmaa  v. 
Proctor,  125  U.  8.  188  [81 :  664],  and  approTed 
in  CalUtgJian v.  Jfy«f»,  128  U.  S.  817,  «6[32; 
547,  562],  and  in  Kimbtrly  v.  Amu,  12d  U.  & 
512  [82:  7641.  See  also  Dean  v.  Bmermn,  101 
Mass.  480;  Whitney  v.  Bayley,  4  Alltn.  ITS; 
MeDonough  v.  (TNeil,  118  Mass.  92.  We  «• 
no  reason  for  departing  from  it,  and  think  thii 
is  a  proper  case  for  its  application. 

Upon  the  whole  we  aeree  with  the  Ctrcnil 
Court  upon  the  points  involved  in  these  ap- 
peals, and  the  decree  of  that  court  is  Uierefort 
afiSrmed. 


LAC7RENT  LACASSAONE.  Appt.. 

V, 

FRANCOIS  CHAPUIS.  Tesiamentarv  Exo- 
cutor  of  Jbahnb  Oabolucb  Cavb  Cavail- 
HBZ,  deceased. 

(See  &  a  Reporter's  ed.  ll»-lflJ 

Ir^unction — remedy  at  lat^—pureham  penS<nte 
lite — w?^  ereditom  not  affected  by  deertt^ 
objection  to  jun$diction—jurimHctio%  tf  Or- 
cuit  Court, 

L  An  injunction  wiU  not  be  granted,  as  a  gmfrml 
rule,  to  take  property  out  of  the  ponevioo  of 
one  party  and  put  it  into  that  of  another  vbn» 
title  has  not  t)een  established  by  law. 

2.  In  a  dispute  about  title,  where  the  plaintiff  k« 
a  full,  adequate,  and  complete  remedy  at  law. 
the  cose  is  not  one  for  the  jurisdiotioQ  of  a  court 
of  equity. 

8.  When  a  suit  is  pending  in  reeard  to  land,  a  pr^ 
son  who  purotiases  under  the  defendant  pewAf^i* 
liic  is  subject  to  the  operation  of  a  writ  of  piw> 
session  if  one  is  tlnally  issued  on  a  judfmeot  ta 
the  suit. 

NOTK.— As  to  ¥)hen  a  judgment  at  low  wtf  hr 
enjoined  by  a  WH  in  ^qfutty,  see  nets  to  Darlf  r. 
Tlleston,  12: 868. 

Ab  to  when  injunet4fm  to  rmftrtUm  toO/eeUem  ff  « 
inx  vM  be  f/ranUd,  weft  nets  to  Dowa  v.  Ckkafo^ 
20:fiS. 

A»  to  when  kiSunctUm  to  rmtiraiH  ocCt  ef  p«Wit 
nficera  trOI  he  flfratited,  sea  note  to  MisMppt  ** 
Johnson,  18: 487. 

A8  to  when  e^uttv  «9iB  rettraim  tke  eoBeetftn  # 
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i  Where  mort^arecredUon  are  not  made  parties 
to  a  eult  in  equity  to  establish  the  rights  of  plain- 
tiff, tbetr  rights  as  such  creditors  are  not  affected 
bf  the  decree  tn  the  suit. 

i  The  objection  that  the  U.  8.  arouit  Gourt  had 
not  Jurisdiction  of  a  suit  on  account  of  the  citi- 
mship  of  the  parties,  cannot  be  raised  and  ad- 
judicated in  a  subeeouent  suit,  if  by  the  record  in 
Um  former  suit  there  appeared  to  be  Jurisdiction. 

1  The  Circuit  Gourt  has  Jurisdiction  of  a  suit  be- 
tween tw^  aliens,  brought  in  the  same  Circuit 
Court  in  which  a  former  decree  was  rendered* 
SDd  to  impeach  that  decree. 

[No.  188.] 
Bubmitkd  March  1,  1802,     Decided  March  21, 

189S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Uuited  States  for  the  Western  Dis- 
trict of  Louisiana,  sustainiDg  a  demurrer  and 
dismissine  a  suit  Id  equity  to  declare  a  decree 
fai  t  former  suit  a  nullity,  and  for  the  issuing 
of  an  iojuoctioD.  Decree  modified  so  as  to  de- 
clare that  it  is  without  prejudice  to  an  action 
it  law.  and  as  so  modified,  affirmed  with  costs. 

Mr,  Alfred  Goldthwaite  for  appellant. 

Memt,  A.  H.  Leonard  and  morris 
■arks  for  appellees. 

The  facta  »*^  stated  In  the  opinioo. 

Ifr.  Jv^lte^BlateHford  deliyered  the  opio- 
bo  of  the  court: 

This  is  a  suit  in  equity,  brought  by  a  bill 
filed  April  15. 1886.  ic  the  Circuit  Court  of  the 
1]  UDited  States  for  tbv.  Western  District  of 
Louisiana,  bj  Laurent  Lacassagoe,  a  citizen  of 
France,  against  Frao9ois  Cbapuis,  a  citizen  of 
Switzerland,  in  his  capacity  of  testamentary 
executor  of  Jeanne  Caroline  Cave  Cavailhez 
(hereinafter  called  the  widow  Cav^)  and  in  bis 
individual  capacity.  Tbe  sub[)€ena  was  served 
on  tbe  defendant  m  person,  at  New  Orleans. 
Louinana.  May  5.  1886,  and  he,  as  such  testa- 
m'^ntaiy  executor  and  individually,  appeared 
and  put  in  a  demurrer  to  the  bill.  The  de- 
murrer was  sustained,  and  a  decree  was  entered 
(iismissing  tbe  bill,  from  which  decree  the 
plaintiff  has  appealed  to  this  court. 

Tbe  contents  of  tbe  bill  are  as  follows:  Tbe 
plaintiff  is  the  owner  of  a  plantation  situated 
in  tbe  parish  of  Vermillion,  Louisiana,  on  the 
east  fide  of  Bayou  Vermillion,  having  a  front 
of  10  arpents  by  40  arpents  In  depth,  with  tbe 
buildings  and  improvements  thereon,  and  the 
plnotation  equipment,  fle  acquired  the  own- 
ership of  the  property,  with  Albert  G.  Max- 
well, in  judicial  proceedings  prosecuted  in  tbe 
district  court  for  tbe  parish  of  Vermillion,  in 
the  suit  of  Albert  O,  Maxwell  v.  Marceline 
Oimiha,  and  bv  sheriff's  deed  signed  by  the 
aberiff  of  the  parish,  dated  Aiiirust  15,  18t*5. 
Tbe  plaintiff  acquired  the  interest  of  Maxwell 
in  the  property  by  act  of  sale,  October  22. 1885, 
and  thereby  the  whole  of  the  plantation  became 
bis  property.  The  widow  Cav6.  alleging  her- 
self to  he  a  citizen  of  France,  and  to  be  tbe 
widow  of  Baptiste  Cavailhez,  deceased,  on  or 


about  March  5. 1884,  instituted  a  suit  in  equity 
in  the  same  Circuit  Court  of  the  United  States, 
wherein  she  was  complainant,  and  Marceline 
Cavailhez,  widow  of  C.  H.  Remick,  in  her  own 
right  and  as  tutrix  of  her  four  minor  children, 
named  Remick,  and  as  tutrix  administering 
the  estate  of  said  C.  H.  Remick,  was  defend- 
ant. In  that  suit,  the  widow  Cav6  claimed,  as 
the  widow  in  community  of  Baptiste  Cavail- 
hez, to  be  the  owner  of  one  undivided  half  in- 
terest in  said  plantation,  and  that  the  other 
undivided  one  half  interest  therein  was  bur- 
dened with  a  tacit  mortgage  to  secure  $5,810 
paraphernal  property,  due  her  by  the  succea* 
sioo  of  Baptiste  Cavailhez.  Tbe  prayer  of  the 
bill  in  that  suit  was.  that  the  plantation  be  de- 
creed to  be  still  the  property  "in  indivision"  of 
the  estate  of  Baptiste  Cavailhez;  that  the 
widow  Cave  be  recognized  as  the  owner  of  one 
undivided  half  of  the  plantation,  and  as  a 
mortgage  creditor  of  Baptiste  Cavailhez,  in  the 
sumof  15.810,  with  le^al  interest  from  judicial 
demand,  on  tbe  undivided  half  of  tbe  planta- 
tion belonging  to  Baptiste  Cavailhez;  and  (hut 
process  issue  a^inst  Marceline  Cavailhez. 
willow  of  C.  Eu  Uemick.  in  her  individual 
capacity,  and  as  tutrix  of  her  minor  children, 
and  as  tutrix  administering  the  estate  of  said 
Remick;  but  the  bill  in  the  suit  bv  the  widow 
Cave  nowhere  averred  that  Marceline  Cavailhez 
was  in  possession  of  tbe  plantation  when  the 
suit  was  brousrht,  either  for  herself  individual- 
ly, or  as  tutrix  as  aforesaid,  or  by  agent  or 
employe. 

The  plaintiff  and  Maxwell  were  mortgage 
creditors  of  Marceline  Cavailhez.  and  their 
mortgage  was  dulv  recorded  in  the  uK)rt^ge 
olBce  of  the  parish  of  Vermillion  at  the  time, 
and  before,  tbe  suit  hrought  by  the  widow 
Cave  against  Marceline  Cavailhez  was  institut- 
ed; the  recording  operated  aa  notice  to  the 
widow  Cav4  and  all  the  world;  and  no  right 
or  interest  of  tbe  plaintiff  or  of  Maxwell  could 
be  passed  on  in  that  suit,  or  be  affected  by  tbe 
decree  therein  made,  without  their  being  made 
parties  to  the  suit. 

Tbe  court  was  without  jurisdiction  to  enter- 
tain that  suit;  the  widow  Cave  was  not  a  citi- 
zen of  France,  as  she  falsely  alleged  herself  to 
be,  to  give  the  court  jurisdiction  of  the  parties, 
but  was  a  citizen  of  Louisiana.  residingatNew 
Orleans;  a  fraud  was  practiced  on  the  court; 
and  the  proceedings  were  null  and  void,  and 
should  be  so  decreed  to  be. 

The  judgment  rendered  in  that  suit,  on  Jan- 
uary 11.  Ib86.  decreed  that  tbe  widow  Cav6  be 
"recognized  as  the  lawful  widow  of  Baptiste 
Cavailhez."  and  as  such  "entitled  to  and  de- 
creed to  be  the  owner  of  the  undivided  half  of 
all  the  property  above  dcj-cribed."  including 
with  other  property  the  said  plantation  and  its 
pnrupberDnlia;  that  sbc  have  judgment  against 
tbe  estate  of  Baptiste  Cavailhez  m  the  sum  of 
$5,310.  with  Icffal  interest  from  February  25. 
1884;  and  that  her  mortgage  to  secure  said  sum 


pitrdiaae  mtmey  p»r  SaXHiwre  of  UO/t^  etc,  tee  noU  to 
Fattoo  V.Taylor.  12:  (07. 

Am  ta  when  ir/imctfon  granted  to  restrain  utiou- 
t^ittd  liie  of  rade^marke^  see  noU  to  McLean  v. 
nemioff,24:aa. 

Aa  to  when  watU  by  the  mortaaoor  wiU  be  re-- 
iCntinedhif  (n^iinetion,  see  note  to  U  utchins  v.  Kinif, 

144  U.  8. 


Ab  to  jwiedtction  of  equity  to  reetrain  trespageee^ 
and  wrongs^  see  note  to  Nor^em  Indiana  R.  Co.  v. 
Michigan  Gent.  R.  Go.  14: 074. 

Ae  to  nutoonc^,  wtien  injunetUme  a^inst  voiU  b# 
granted^  see  note  to  Irwin  v.  Dlzion,  18: 26. 

A$  to  iuriadietion  of  United  States  Circuit  Court, 
depending  on  vartiea  and  reeidenee,  see  note  to  Em- 
ory V  arAAnniiflrn«  1:  MOL 
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and  ioterest,  od  the  property  of  Baptiste  Ca- 
▼ailhez,  to  take  effect  from  April  18,  1868,  be 
recognized  and  enforced.  On  the  2d  of  Feb- 
ruary, 16^6,  a  petition  was  presented  to  the 
court  for  a  writ  of  possession  under  said  decree, 
and  was  granted,  and  a  writ  of  possession  was 
issued  to  the  marshal,  by  which  he  was  ordered 
to  eject  Marceline  Cavailhez  and  those  who 
might  be  holding  said  property  under  her,  "by 
private  deed  of  transfer  or  otherwise,  since  the 
institution  of  the  aforesaid  suit,  to  wit.  March 
6, 1884,  and  during  the  pendency  of  said  suit," 
and  to  put  the  widow  Cay6  in  full  possession 
of  said  property.  Said  writ  was  not  warrant- 
ed by  the  decree,  was  issued  improvidenUv 
and  upon  a  wrongful  suggestion,  and  was  null 
and  void.  It  was  executed  on  February  5, 
1886,  ''by  serving  the  writ  and  copy  of  judg- 
ment" on  one  Armintor,  "who  was  living  in 
the  house  and  had  charge  of  the  property,  and 
he  being  a  major,"  and  the  return  of  the  mar- 
shal, filed  Februarv  10,  1886,  states  that  he 
took  possession  of  the  plantation  and  improve- 
ments, and  then  placed  them  in  the  possession 
of  one  Brulard,  as  the  agent  of  the  widow 
Cav4.  ^^ 

The  plaintiff  Lacassagne  was  in  possession 
of  the  plantation,  as  owner,  by  his  laborers, 
servants,  and  employes,  when  the  marshal  pre- 
tended to  execute  the  writ.  Brulard  came 
upon  the  plantation,  and  now  occupies  a  por- 
tion of  the  dwelling  thereon,  but  the  carpen- 
ters and  laborers  thereon  have  been  continu- 
ously and  still  are  in  the  service  and  pay  of  the 
plaintiff.  He  is  deterred  from  going  upon  the 
plantation  and  exercising  his  rights  of  owner- 
ship, by  the  violence  and  threats  of  Brulard. 
The  plaintiff  claims  to  be  in  posse8sion,though 
his  possession  is  disturbed  and  interfered  with 
by  Brulard,  acting  under  direction  of,  and  ad- 
Tice  from,  the  dtr^ndant 

The  plaintiff  has  not  been  a  party  to  any 
rait,  and  is  not  bound  by  any  order  of  a  court 
until  he  has  an  opportunity  to  be  heard. 
Though  the  acts  were  in  the  name  of  the  widow 
Cave,  yet  the  plaintiff  charges  that  she  was  in- 
stigated to  do  all  that  she  did  by  the  defendant. 
Brulard  is  an  agent,  and  under  the  control,  of 
the  defendant,  and  of  the  court.  The  whole 
proceeding  was  void  for  want  of  jurisdiction 
of  the  parties.  The  plantation  is  deteriorating 
in  value,  and  the  season  for  planting  and  pre- 
paring for  crops  is  passing,  and  irreparable  in- 
jury 18  being  done  to  the  plaintiff.  An  injunc- 
tion pendente  lite  it  necessary  to  restrain  the 
defendant,  as  testamentary  executor  and  indi- 
vidually, and  his  agents  and  employes,  from 
interfenng  with  the  possession  of  the  plaintiff 
or  molesting  him  or  his  agents  and  servants  on 
the  plantation.  A  restraining  order  ought  to 
issue,  pending  the  motion  for  an  injunction, 
and  the  injunction  l>e  made  perpetual  on  a 
final  hearing.  The  plaintiff  is  without  a  full, 
complete,  and  adequate  remedy  at  law,  and 
must  resort  to  a  court  of  equity  to  have  his 
rights  determined  and  secured. 

The  prayer  of  the  bill  is,  that  the  rait  so 
brought  by  the  widow  Cav6  be  declared  an 
absolute  nullity,  because  there  was  no  jurisdic 
lion  in  the  court  over  the  parties;  that,  in  case 
said  rait  was  properly  brought  between  the 
parties  thereto,  it  be  decreed  to  have  no  force 
or  effect  against  the  plaintiff  herein,  he  not 


havine  been  a  party  to  it,  and  tlie  decree  mm 
operaung  against  him,  that  the  writ  of  pnMrn 
sion  be  decieed  to  be  void,  and  the  pomataom 
of  Brulard  illegal,  and  Brulard  advbed  to  va- 
cate the  preniises  occupied  by  lilm  oo  tbe 
plantation;  that  an  injunction  issue,  to  be  made 

Serpetual  at  the  final  hearing,  commanding  the 
efendant,  testamentary  executor  and  ind  ~*^ 
uallv,  his  agents,  servants,  and  employii 
erally,  and  Brulard  in  particular,  to  delist  j 
interfering  with  or  molesting  the*  plaintiff  im 
the  possession  of  the  plantation,  or  hk  taboRrs. 
servants,  and  employ^;  that  a  restraining  or- 
der issue,  pending  the  motion  for  an  in$no> 
tion;  and  for  general  relief  and  process. 

The  demurrer  of  the  defendant,  as  testamea- 
tary  executor  and  individually,  allecet,  ai 
cau^e  of  demurrer,  a  want  of  equity  in  toe  WL 
We  are  of  opinion  that  the  decree  most  be 
affirmed.  The  suit  by  the  widow  Cave  was 
brought  in  March,  1884.  The  deed  of  the 
plantation  from  the  sheriff  to  the  plaintiff  and 
Maxwell  was  dated  August  15, 1^35.  lliat 
deed  was  given  in  judiciafproceedinpbroQ^ 
by  Maxwell  against  Marcehne  Cavailhex,  wid- 
ow of  0.  H.  Remick.  The  title  of  Maxwcfl 
and  the  plaintiff  was  acquired  during  tbe  pen- 
dency of  the  suit  brou|[ht  by  the  widow  Cav^ 
The  marshal  properly  issued  the  writ  of  poa> 
session  and  put  the  property  into  tbe  po«se»- 
sion  of  Brulard,  as  the  agent  of  tbe  widow 
Cave,  and  such  possession  was  held  by  Brulard 
when  the  present  suit  was  institute  bj  the 
plaintiff.  The  plaintiff  was  out  of  poeaesstoa 
when  he  instituted  this  suit;  and  by  w  mjm 
of  this  bill  he  attempts  to  regain  poesessioo  \j 
means  of  the  injunction  asked  for.  In  other 
words,  the  effort  is  to  restore  the  plaintiff,  by 
injunction,  to  rights  of  which  he  had  been  de- 
prived. The  function  of  an  injunction  is  to 
afford  preventive  relief,  not  to  ledreas  alleced 
wrongs  which  have  been  committed  afawj. 
An  injunction  vnll  not  he  used  to  ta.*  e  proper 
ty  out  of  the  possession  of  one  party  and  pot 
it  into  that  of  another.  1  Higo,  InjuoctioH 
(2d  ed.)  §  856. 

The  question  here  involved  is  a  dispate  aboot 
title.  The  plaintiff  has  a  fall,  adequate,  sad 
complete  remedy  at  law,  and  tbe  case  to  aoi 
one  tor  tbe  jurisdiction  of  a  court  of  eqoitf . 
If  tbe  pidntiff  was  in  the  poMeasion  oif  tie 
plantation  when  the  judgment  io  favor  of  tbe 
widow  Cav6  was  rendered,  od  January  11. 
1886,  and  when  the  marshal  executed  tbe  vdt 
of  posses<iion  on  Februarv  5,  1886,  it  doe*  m( 
follow  that  the  fact  that  be  was  not  a  partj  to 
the  rait  in  which  it  was  issued,  could  piefest 
his  being  evicted  under  the  writ  of  posaewtos 
A  pending  suit  in  regard  to  real  estate  is  notice 
to  all  the  world.  During  the  pendency  of  tbe 
rait  brought  by  the  widow  CavS  against  Ktr- 
Celine  Cavailhez.  the  plaintiff  undertook  toac^ 

2uire  rights  in  the  plantation  under  Marodtot 
!availhez,  by  the  sheriff's  deed,  to  tbe  prejo- 
dice  of  the  widow  Cav6;  and  his  posseasfeo.  m 
far  as  it  affected  the  latter,  was  the  poasessioi 
of  Marceline  Cavailhez.  and  tbe  writ  waspiop- 
eriy  issued  and  executed.  It  b  provided  ■• 
f ollowi  by  the  Civil  Code  of  Louisiana  <aii 
2453):  *'The  thing  claimed  as  tbe  property  of 
tbe  claimant  cannot  be  alienated  peMfinc  tbe 
action,  ao  as  to  prejudice  hto  right, 
ment  lie  rendered  for  him,  tbe  can  to 
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ered  as  a  sale  of  another's  property  and  does 
DOt  preyent  bim  from  being  put  in  possession 
by  yirme  of  such  judgment.'' 

As  the  plaintiff  was  evicted  and  the  planta- 
tion was  put  into  the  possession  of  the  widow 
Cav6,  a  court  of  equity  cannot  give  the  plain- 
tiff any  relief »  until  he  has  established  his  title 
by  an  action  at  law .    Under  the  jurisprudence 

^^  of  Louisiana,  the  daim  of  the  plaintiff  is  a 
"third  opposition."  By  the  Code  of  Practice 
of  Louisiana  (art.  401),  a  third  opposition  is 
defined  aa  "a  demand  brought  by  a  person  not 
originally  a  party  in  the  suit,  for  the  purpose 
of  arresting  the  execution  of  an  order  of  seiz- 
ure or  judcment  rendered  in  such  suit,  or  to 
r^ulate  the  effect  of  such  seizure  in  what  re- 
lates to  him."  It  is  a  suit  at  law,  a  short,  sum- 
mary proceeding,  and  not  a  formal  one  in  chan- 
cery. Code  of  Practice,  art.  298;  Van  Nbrden 
y.  Morton,  99  U.  S.  878,  881  [25:  458,  455]. 

It  is  well  settled,  in  regard  to  land,  that, 
when  a  suit  is  pending  in  regard  to  it,  a  person 
who  purchases  under  the  defendant  pendente 
Hte  is  subject  to  the  operation  of  a  writ  of  pos- 
session if  one  is  finally  issued  on  ajudgmeot  in 
the  suit  Walden  v.  Bodley,  60  U.  S.  9  How. 
84,  49  [18:  86.  42];  Terrell  v.  AUiwn,  88  U.  8. 
21  Wall.  289  [22:  684];  TiltonY.  CofieW*  »SU. 
S.  163  123:  8^8];  Warren  Ojunty  v.  Marcy,  97 
U.  S.  96.  105  [24:  977,  980];  Union  Trust  Co. 
y.  Southern  Inland  ^av.  d  Imp.  Co.  180  U.  8. 
565.  670,  571  f32:  1048-10451;  Mellen  v. 
Moline  MaOeahle  Iron  Work$,  181  U.  8.  852, 
871  [88:  178, 184]. 

The  fact  that  the  plaintiff  and  Maxwell  were 
nort^e  creditors  of  Marceline  Cavailbez,  and 
that  their  mortgage  was  duly  recorded  in  the 
mortgage  dftice  of  the  parish,  before  the  suit 
broujrbt  by  the  widow  Cav^  was  instituted,  is 
of  DO  consequence,  so  far  as  the  present  suit  is 
coooemed.  If  the  rights  of  the  plaintiff  or 
those  of  Maxwell  under  that  mortgage  could 
not  be  affected  by  the  decree  made  in  the  suit 
brought  by  the  widow  Cav§,  because  they  were 
not  made  parties  to  that  suit,  the  reinilt  is  sim- 
ply that  the  decree  in  that  suit  had  no  effect 
npoD  their  rights  under  the  morteagc.  But 
tliat  fact  has  no  bearing  upon  the  matters 
sought  to  be  litigated  in  the  pref*ent  suit.  The 
mortgage.  If  valid,  still  remains  valid,  and  law- 
ful proceedings  can  be  had  upon  it,  subject  to 
nich  defenses  as  may  be  interposed  in  regard  to 
it  If  the  title  of  the  widow  Cav6  to  the  plan- 
tation, under  the  suit  brought  by  her,  is  sul>- 
ject  to  the  rights  of  the  plaintiff  under  the 
mortirage  executed  by  Maroeline  Cavailbez,' 
this  hill  in  the  nature  of  a  bill  of  review  is  not 
tbe  proper  mode  of  enforcing  the  rights  under 
that  mortgage.  The  widow  Cave  waft  not 
boQod  to  make  the  plaintiff  or  Maxwell,  as 
mortgage  creditors  of  Marceline  Cavailbez, 

^]  parties  to  the  suit  she  brought,  and  tbeir  rights 
as  such  creditors  were  not  affected  by  the  de- 
cree in  that  suit 

As  to  the  allegation  in  the  bill  that  the  court 
vas  without  jurisdiction  of  the  suit  brought 
by  the  widow  CavS,  because  she  alleged  fal^y 
I  herein  that  she  was  a  dtizen  of  France,  when 

- .  io  fact  she  was  a  citizen  of  Louisiana,  and  thus 
tbe  court  had  no  jurisdiction  of  the  suit  as  be- 
tween her  and  Marceline  Cavailhez,  that  ques- 
tion cannot  be  raised  and  adjudicated  in  this 
writ.  By  the  record  of  the  former  suit  there 
144  IT.  i. 


appeared  to  be  lurisdiction,  and  the  plaintiff 
cannot  question  it  by  means  of  this  suit,  when 
the  question  ia  not  raised  by  Marceline  Cavail- 
hez, who  was  the  defendant  in  the  former  suit. 

Although  the  present  suit  is  one  between  two 
aliens,  vet  inasmuch  as  it  is  brought  in  tbe 
same  Circuit  Court  in  which  the  former  decree 
was  rendered,  and  to  impeach  that  decree,  we 
think  that  the  court  had  jurisdiction.  That 
being  so,  it  had  authority  to  make  a  decree  on 
the  merits. 

The  decree  dismissing  the  bill  absolutely 
nfiust  be  so  modified  as  to  declare  that  it  is  with- 
out prejudice  to  an  action  at  law,  and,  as  so 
modified,  it  is  affirmed,  with  costs.  Horsbvrg 
V.  Baker,  26  U.  8.  1  Pet.  282  [7:  125];  Bamey 
V.  Baltimore  City,  78  U.  8.  6  Wall.  280  [18: 
825];  Eendigv.  I)ean,91TJ.  8.  428(24:  10611; 
Eogen  v.  Durant,  106  U.  8.  644  [27:  808]; 
SeoUy.  Neely,  140  U.  8. 106, 117  [85:  858,862]. 


CLINTON  0.  TRIPP,  Plff.  in  Err.. 

t. 

THE  8ANTA  ROSA  8TREET  RAILROAD 
COMPANY  BTAL. 

(Bee  S.  C.  Reporter's  ed.  12&-180.> 

Service  of  citation — leaving  copy  at  dwelling 
house — state  laws  as  to  service— case  dismissed 
for  want  qf  service  of  citation — Federal  queS' 
tion. 

1.  Where  the  only  proof  of  the  servloe  of  a  cita- 
tion Is  an  affidavit  that  nottoe  of  citation  wis 
Given  to  defendants*  attorneys  by  depositiDcr  in 
tbe  poetofflce  a  copy  of  said  citation,  postage 
poidf  addressed  to  them  at  their  respeotive  places 
and  givlDKr  the  names  and  places,  the  proof  of 
service  is  insufficient. 

&  Service  of  a  citation  by  leaving  a  copy  thereof 
at  the  dwelUnsr  house  or  usual  place  of  abode  of 
each  defendant,  with  some  adult  person  who  is  a 
member  or  resident  In  the  family,  it  seems,  is  suf- 
ficient. 

8l  This  court  cannot  be  governed  In  tbe  matter  of 
its  own  process  by  the  varying  laws  of  the  states 
and  territories  upon  the  subject,  and  actual  no- 
tice, or  notice  directed  by  rule  or  special  order, 
must  be  shown  before  it  can  treat  parties  as  prop- 
erly in  court. 

4  When  a  case  has  been  upon  the  docket  of  this 
court  over  three  years,  and  been  reached  for  ar- 
gument and  submitted  upon  a  brief  filed  for 
plaintiff  in  error,  it  is  too  late  to  asmrt  Jurisdlo- 
tioo  over  defendants  in  error,  and  where  citation 
has  not  been  properly  served  on  them,  the  writ 
of  error  must  be  dismissed. 

ft.  The  decision  of  the  Supreme  Oourt  of  Oalif  omia 
that  as  no  appeal  was  prosecuted  from  the  final 
judgments  of  the  oourt  below,  the  order  of  that 
court  denying  the  application  to  remove  the 
cause  to  a  Federal  oourt  was  not  open  to  review, 
and  its  judgment  dismissing  the  appeal  from  the 
orders  refusing  to  set  aside  the  judgments  of  tbe 
oourt  below,  rest  upon  grounds  of  state  pro- 
cedure, and  present  no  Federal  question  giving 
jurisdiction  to  this  oourt. 

[No.  197.] 
Submitted  March  9, 1899.    Decided  March  91. 

1899. 

F\  ERROR  to  the  Supreme  Court  of  the 
State  of  California,  to  review  a  Judgment 
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of  that  court  dismissing  appeals  from  orders  of 
the  Superior  Court  of  the  County  of  Sonoma, 
California,  denying  motions  to  set  aside  orders 
of  dismissal  and  orders  denying  an  application 
for  removal  of  the  case  to  the  United  States 
Circuit  Court.    'Dumiued. 

The  facts  are  stated  in  the  opinion. 

Mr,  P.  G.  Galpin  for  plaintiff  in  error. 

Ko  counsel  for  defendant  in  error. 


Mr.  Chief  JttiHee  Fuller  delirered  the  opin  • 
ion  of  the  court: 

We  gather  from  the  record  that  this  was  an 
action  of  ejectment  commenced  March  9, 
1881,  in  the  Superior  Court  in  and  for  the 
county  of  Sonoma,  California,  against  some 
one  thousand  defendants,  of  whom  two  or 
three  hundred,  having  filed  st'parate  answers 
to  the  complaint,  were  awarded  separate  trials, 
which  were  set  down  for  December  18. 1881, 
and  by  the  court  continued  until  the  14th.  On 
that  day  a  motion  by  plaintiff  for  a  continuance, 
on  affidavit,  was  made  and  overruled,  where- 
upon a  petition  and  bond  for  the  removal  of 
the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California 
were  filed  by  the  plaintiff.  This  application, 
after  argument  and  consideration,  was  denied 
Decem&r  15, 1£^1,  as  to  each  of  the  defend- 
ants who  had  obtained  separate  trials,  on  the 
ground  that  it  was  made  too  late,  and  the  cases 
as  to  them,  being  called  for  trial,  were  severally 
dismissed  for  want  of  prosecution. 

Upon  the  third  of  January^  1883,  plaintiff 
filed  motions  to  set  aside  the  several  orders  of 
dismissal,  and  to  vacate  the  orders  denying  the 
application  for  removal,  and  these  motions 
were  heard  and  denied  on  Febniary  18,  1882. 
Plaintiff  thereupon  gave  notice  of  appeal  to  the 
Supreme  Court  of  California  from  the  orders 
of  the  Superior  Court  made  on  February  18, 
and  the  appeals,  having  been  prosecuted,  were 
fl281  dismissed  by  tha'  court  on  May  26.  1886,  and 
to  review  tliat  juogment  this  writ  of  error  was 
sued  out.  ^ 

The  Supreme  Court  held  that  plaintiff  should 
have  appealed  from  the  judgments  of  the  Su- 
perior Court  dismissing  the  suit,  and  that  had 
such  appeal  been  taken  the  order  of  refusal  to 
transfer  to  the  Circuit  Court  of  the  United 
States  might  have  been  considered,  but  as  there 
was  no  appeal  from  the  final  iudgments  the 
court  could  not  review  that  order.  The  writ 
of  error  from  this  court  was  allowed  February 
24,  1888,  by  the  chief  justice  of  the  State  Su 
preme  Court  by  whom  a  citation  was  signed. 

The  onlv  proof  of  service  of  this  citation  is 
an  affidavit  that  notice  of  citation  was  given  to 
defendants'  attorneys,  "by  depositing  in  the 
post  office  at  San  Francisco, Cal.,  a  copy  of  said 
citation,  postage  paid,  addressed  to  said  attor- 
neys at  their  respective  places,  to  wit:  [Here 
follow  names  of  the  attorneys  as  residing  at 
Santa  Rcsa],  all  of  the  county  of  Sonoma,  on 
the  29th  day  of  September,  A.  D.  1888;  that 


Varm,-A»  to  jurMHeHon  in  the  United  8taU$ 
Supreme  Courts  where  Federal  question  orfees.  or 
where  are  drawn  in  questUm  statutes^  Treaty^  or  Con" 
ttitutUm^  see  notes  to  Martin  v.  Hunter,  4: 97:  Mat- 
thews ▼.  Zane,  M&i,  and  WUHams  v.  Korrls,  6: 671. 

AMio  juriedietUm of  United Statea  Supreme  Comt 
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to  dedn/re  etate  Jaw  void  a»  <n  eenftiet  with  eteit 
ttUvtion:  to  reviee  deereee  of  etiMU  oomte  at  to 
etruetion  of  state  kum.  see  notes  to  Hart  t.  LmbpUxv. 
7: 079.  and  Commercial  Bank  of  dDdnnatl  v.  Book- 
tnffham,  12: 169. 
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on  the  day  of  said  service  there  was  a  regnlsr 
communication  ^  mail  between  San  FtiDOMO 
and  Santa  Rosa. 

The  appearance  of  none  of  the  defeodaatiia 
error  has  been  entered  in  this  court,  nor  Uoet 
the  record  disclose  any  notice  of  the  peodescj 
of  the  writ,  or  waiver  thereof. 

AssuminiT  the  sufficiency  of  the  affidavit,  and 
that  it  established  what  would  be  a  proper  wrr- 
ice  under  the  laws  of  California,  (Cal.  Code 
Civ.  Proc  §§  1012, 1013;  8  Deering,  Codft  nd 
Statutes,  416  >,  in  repect  of  which  we  exprcs 
no  opinion,  the  question  presents  itwlf  whether 
such  a  service  of  citation  to  this  court  am  be 
sustained.  The  statute  provides  that  "the  id- 
verse  party  shall  have  at  least  thirty  days*  no- 
tice," (Rev.  Stat.  ^  999);  aud  the  citatJon  is  % 
summons  to  bring  him  in,  which,  under  sub- 
division five  of  rule  eight,  must  be  served  be- 
fore the  return  day.  Service  may  be  had  npoo 
his  attorney  or  counsel  with  like  effect  as  apoa 
the  party  himself,  but  when  counsel  of  rec»rr1 
is  dead,  it  cannot  be  served  on  his  personal 
representative,  nor  even  on  his  partner  if  ool 
regularly  appearing  on  the  record  as  counsei 
in  the  cause.  Jiacun  v.  fJart,  66  U.  S.  1  Black, 
88  [17:  52].  No  attorney  or  solicitor  can  [t 
withdraw  his  name  after  be  has  once  entered 
it  upon  the  record,  without  the  leave  of  the 
court;  and  while  his  name  continues  there  the 
opposite  party  has  a  right  to  treat  him  as  the 
authorized  attorney  or  solicitor  and  the  service 
of  notice  upon  him  is  valid.  United  St/ttes  t. 
Currj/,  47  U.  S.  6  How.  106  [12:  .W].  Ib 
Faiff'tz  V.  Fairfax,  9  U.  S.  5  Cranch,  19,  31 
[8:  24.  25],  where  the  defendant  bi4ow  ioler< 
married  after  the  Judgment  and  before  the 
service  of  the  writ  of  error,  the  service  of  tha 
citation  upon  the  husband  was  held  snfficieat 

The  necessity  of  the  actual  issue  and  actoal 
service  of  citation,  except  in  cases  of  appeab 
allowed  in  open  court,  and  in  the  absence  of 
equ^ralent  notice  or  waiver,  is  reiterated  in 
many  cases,  while  much  liberal  it  v  is  ezerciied 
in  permitting  service  to  be  made  during  the 
return  term,  or  a  new  citation  to  be  iaraed. 
where  the  circumstances  invoke  the  discretioa 
of  the  court  Hewitt  v.  FHhert,  116  U.  a  141 
[29:  5811;  Bayion  v.  Lash,  94  U.  8. 112  [24:  »J. 

The  citation  may  be  waived  by  a  general  ap> 

r^arance,  ( Villabolof  v.  United  States,  47  U.  SL 
How.  81, 90  [12:  852,  8561),  or  by  the  accept 
ance  of  service  of  a  defective  citation,  (Bigltr 
V.  WaUer,  79  U.  S.  12  Wall  142  [20:  2«0]),  or 
by  action  equivalent  to  the  acknowlcdgmeot 
of  notice.  Ooodtcin  v.  Fbx,  120  U.  ».  775 
[80:  815]. 

But  none  of  the  cases  give  color  to  the  riew 
that  the  service  or  ackowledgment  or  waiver 
can  be  other  than  personal  on  or  by  the  paitj 
or  his  attorney. 

By  the  thirteenth  eouity  rule  it  is  provided 
that  '*  the  service  of  all  subpoenas  shall  be  bj  a 
delivery  of  a  copy  thereof  by  the  officer  ttn- 
ing  the  same  to  the  defendant  personally,  or  br 
leaving  a  copy  thereof  at  the  dwelling  booM 
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or  usual  place  of  abode  of  each  defeodaut,  with 
tome  adult  persou  who  Is  a  member  or  resident 
in  the  family;"  and  service  of  citation  upon 
particB  in  ibis  way  would  doubtless  be  suffi- 
cieDt  Bat  we  cannot  be  governed  in  the  mat^ 
xet  of  our  own  process  by  the  varying  laws  of 
the  states  and  territories  upon  the  sublect, 
and  actual  notice,  or  notice  directed  by  rule  or 
special  order,  must  be  shown  before  we  can 
treat  parties  as  properly  in  court. 

This  case  has  been  upon  our  docket  since 
October  9,  1888,  and  been  reached  for  argu* 
ment  and  submitted  upon  a  brief  filed  lor 
plaiotiif  in  error.  It  is  now  too  late  to  assert 
^i  jurisdiction  over  defendants  in  error,  and  the 
writ  of  error  must,  therefore,  be  dismissed. 

We  should  add  that  the  same  result  would 
follow  if  the  citation  had  been  duly  served,  as 
the  record  presents  no  Federal  question  upon 
which  to  maintain  our  Jurisdiction.  The  de- 
cision of  the  Supreme  Court  of  California  that 
as  00  appeal  was  prosecuted  from  the  final 
Judgments,  the  order  denying  the  application 
to  remove  was  not  open  to  review,  and  its 
judgment  thereupon  dismissing  the  appeal 
from  the  orders  refusinj^  to  set  aside  the  judg- 
meots  of  the  court  below,  rest  upon  grounds 
of  state  procedure  with  which  it  is  not  our 
province  to  interfere. 
Writ  qf  error  dismissed. 


ORA  HALEY.  PLff.  in  Brr., 

V. 

LEWIS  H.  BREEZE,  Treasurer  of  Routt 
County.  Colorado. 

<8ee  8.  C.  Reporter's  ed.  180-183.) 

Case  dismissed  for  toant  of  Jurisdiction. 

Wbete  DO  Federal  questlOD  was  properly  raised  in 
tbe  state  court,  and  the  Judirment  of  that  court 
proceeded  upon  an  Indepeodent  ground  not  In- 
folvfnir  a  Federal  question  and  broad  enouirh  to 
maintain  the  Jadirment,  the  writ  of  error  to  the 
■lite  court  will  be  dismissed. 

[No.  211.] 

SulmUted  March  25, 1899.   Decided  March  th 

1899. 

Pr  ERROR  to  the  Supreme  Court  of  the 
State  of  Colorado,  to  review  a  judinn^nt  of 
that  court,  reversing  a  Judgment  of  a  District 
Court  of  Pitkin  ctmnty,  in  that  State,  with 
directions  to  dismiss  the  coniplaint  in  a  'suit 
iKOQsht  by  Ora  Haley,  plaintiff,  against  Lewis 
H.  Breeze,  treasurer  of  Routt  county,  Col- 
orado, to  restrain  him  and  his  deputies  from 
telling  any  of  plaintifTs  stock  for  the  satisfac- 
to  of  taxes. 

On  motion  to  dismiss.    Dismissed. 

Bee  iune  case  below,  11  Colo.  851. 

Tbe  following  it  the  statement  and  opinion 
ef  tbe  Supreme  Court  of  Colorado. 

'This  is  the  same  cause  of  action  which  was 
orongfat  before  this  court  on  appeal  from  the 


district  court  of  Clear  Creek  county  and  de- 
cided at  the  April  term,  1887,  the  parties  also 
being  tbe  same.  The  appellee,  Haley,  was  the 
complainant  below  in  both  cases,  the  subject- 
matter  of  his  complaint  being  the  Ulegal  as- 
sessment und  levy  of  taxes  against  his  property, 
real  and  personal,  in  Routt  county  for  the  year 
1884,  and  seeking  injunctive  relief  in  both 
cases  to  restrain  the  appellant,  the  county  treas- 
urer of  Routt  county,  from  enforcing  the  col- 
lection of  said  taxes. 

"In  the  original  complaint  it  was  charged 
that  he  was  assessed  for  more  land  and  person- 
al property  than  he  owned  in  said  county:  that 
tbe  aggregate  valuation  was  too  great,  making 
him  liable  for  an  amount  of  taxes  greatly  in 
excess  of  his  due  portion  thereof.  Other 
charges  in  the  hill  were  that  said  assessor  know- 
ingly and  willfully  omitted  to  list  and  assess 
other  property  in  said  county  for  the  purpose 
of  increasing  the  taxes  of  said  Haley  and  mak- 
ing them  greater  than  his  just  share  thereof 
wouldotberwisebe-.tbat  no  tax  list  had  ever  been 
left  with  him  or  bis  agent  by  the  said  assess- 
or to  enable  him  to  make  out  a  list  of  bis  tax- 
able property  with  the  correct  valuation  there- 
of; that  the  county  clerk  never  gave  any  notice 
of  the  meeting  of  tbe  board  of  county  com- 
missioners to  act  as  a  board  of  equalization  in 
tbe  year  1884;  that  the  board  held  no  such 
meeting  for  that  year;  that  as  soon  as  tbe  peti- 
tioner learned  the  incorrect  and  unjust  ansess- 
ment  of  his  propertv  he  took  steps  to  ha\e  the 
sum  corrected  by  filing  with  the  county  Ckjm- 
missioners  an  application  for  the  pui^^ose, 
which  was  ignored  and  not  acted  upon  bj^  the 
board  of  fqualizatlon;  that  he  was  unjustly 
charged  with  the  sum  of  (!4,248.59  upon  his 
property  in  said  county  for  said  year  1884,  but 
on  account  of  being  charged  with  more  prop- 
erty than  he  had  in  said  county  and  on  account 
of  omitting  property  of  other*persons  liable  to 
taxation  from  assessment  be  does  not  know 
what  the  amount  of  his  just  taxes  are;  that  he 
has  always  been  able  and  willing  to  pay  the 
just  amount  The  complaint  charges  further 
that  the  said  Breeze,  treasurer,  was  then  about 
to  make  distraint  and  sale  of  the  plaintiff's  cat- 
tle and  personal  property  to  enforce  payment 
of  said  sum  of  $4,248.59  tax. 

"The  prayer  of  tbe  complaint  is  that  said 
county  treasurer  be  restrained  by  injunction 
from  making  distress  and  sale  of  the  said  cat- 
tle, horses  &D<i  other  property  of  the  plaintLBf, 
and  that  if  he  had  already  made  distress  that 
he  be  restrained  from  proceeding  any  further 
therein  and  from  making  sale  or  other  dispo- 
sition of  the  personal  property  until  tbe  further 
order  of  the  court,  from  taking  any  further 
steps  to  collect  the  taxes  aforesaid,  and  that  on 
final  bearing  the  injunction  be  made  perpetual 
and  for  such  other  and  further  relief  as  equity 
and  good  conscience  may  require.  A  tempo- 
rary Inlu  notion,  in  accordance  with  the  prayer 
of  the  bill,  was  granted  December  7th,  1886. 

"Subsequently,  on  July  1st,  1887,  said 
Haley   filed  in  tbe   district  court  of  Pitkin 


Kon.-^  fo  ^irlKKeeCon  <fi  tAe  ITnitMl  Stoeet  Su- 
prvsM  Gonrt.  where  Federal  quet^tUm  oHms^  orwhere 
oitdrmonin  queslinn  statutes^  Treaty^  or  OmsUtu- 
<<<m.iee  fiflCet  to  Martin  v.  Hunter,  4: 97.  Matthewa 
▼.  Zuie,  2: 6M.  and  WiUiaoM  v.  Norris. «:  671. 

^to$urisdUtUmof  United  Stat  a  Swpteme  Court 
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to  deelore  state  lair  told  osfneofMlictiottfc  state  eon- 
fMtuiinn;  tofvotee  decrees  of  stale  etmris  as  toetm' 
structUm  of  state  laws:  see  notes  to  Hart  v.  Lam- 
phire,  7: 079,  aodOommerolal  Bank  of  Cincinnati  v. 
Buckincrham,  12: 169. 
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county  tbe  complaint  in  the  present  case,  pray- 
ing inJunctiTe  relief  against  the  coUecUon  of 
tbe  same  taxes,  and  that  the  same  officer,  the 
appellant  herein,  be  restrained  from  sellinghis 
cattle  and  property  to  satisfy  said  taxes.  The 
same  objections  are  therein  alleged—that  he 
was  assessed  for  more  property  than  he  owned 
in  Routt  county;  Uiat  the  valuation  was  too 
great,  and  that  the  assessment  and  levy  of  the 
taxes  upon  his  property  were  invalid  for  vari- 
ous reasons  alleged,  some  of  ^hich  had  not 
been  stated  in  the  com  plaint  6tea  in  the  former 
action.  He  also  averred  other  items  of  damage 
which  would  result  to  him  from  a  sale  of  his 
cattle,  and  other  alleged  equities  than  those 
previously  mentioned. 

"This  complaint  omits  to  mention  several 
facts  stated  m  tbe  form<;i  complaint,  as  the 
quantity  and  value  of  land  and  the  number 
and  value  of  hon^es  owned  by  him  in  Routt 
county  in  the  year  1884. 

'*The  only  relief  prayed  in  this  bill  is  that 
the  appellant  and  bis  deputies,  etc.,  be  tempo- 
rarily restrained  from  distraining  and  selling 
any  of  his  stock  for  the  satisfaction  of  said 
taxes. 

**Upon  the  filing  of  this  bill  an  injunction 
W8S  ordered  to  issue  according  to  the  prayer 
thereof.  The  appellant  answered  July  25th, 
averring,  among  other  things,  that  tbe  yalidity 
of  the  taxes  complained  of  had  been  f  ull^  ad- 
judimted  and  established  in  a  prior  suit  be- 
cweeu  tbe  same  parties,  involving  the  same  is- 
sues mentioned  in  the  in  junction  suit  instituted 
in  the  district  court  of  Clear  Creek  county, 
setting  out  the  complaint  filed  therein  by  said 
Haley,  the  steps  taken  therein,  the  judgment 
of  this  court  sustaining  the  validity  of  the  assess- 
ment, and  interposing  tbe  former  adjudication 
as  a  complete  bar  to  this  action. 

"Upon  the  filing  of  this  answer  appellant 
moved  to  dissolve  the  temporary  injunction. 
This  motion  was  heard  by  the  District  Judtre 
at  chambers  on  the  27th  day  of  July  upon  tbe 
pleadings  and  proofs  of  the  respective  parties^ 
and  denied;  from  which  order  denying  Uie  ap- 
plication to  dissolve  this  appeal  is  prosecuted. 
Other  facts  are  stated  in  the  opinion." 

Beck,  Ch,  J.: 

"  The  record  discloses  that  the  appellee,  Ha- 
ley., has  instituted  and  prosecuted  two  injunc- 
tion suits  against  the  appellant  for  the  accom- 
plishment of  tbe  same  purpose,  to  wit.  to 
prevent  him  from  enforcing,  as  county  treasurer 
of  Routt  county,  the  collection  of  taxes  assessed 
against  the  personal  property  of  tbe  appellee 
therein  for  the  year  18S4  by  distraint  and  sale 
of  a  portion  of  the  same.  Tbe  first  suit  was 
brought  and  prosecuted  in  the  district  court  of 
Clear  Creek  county  and  tbe  present  action  in 
the  district  court  of  Pitkin  county.  The  com- 
plaint in  the  former  case  stated  substantially 
the  same  grounds  for  enjoining  tbe  collection 
of  these  taxes  as  that  filed  in  the  latter  case,  the 
principal  ground  being  tbe  invalidity  of  the 
as.<^)ssment.  Additional  grounds  for  equitable 
relief  are  alleged  in  the  present  complaint,  but 
they  all  existed  at  the  time  of  the  former  ac- 
tion, and  it  is  not  even  alleged  that  they  were 
unknown  to  the  appellee  at  the  time  the  original 
suit  was  Dendinff 

**Tbe  doctrine  of  the  authorities  is  that, 
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when  a  complainant  in  equity  brings  hii  suit,  he 
must  present  to  the  court  aU  tbe  groands  dicD 
existing  for  its  support.  He  is  not  at  Hbeiiy 
to  present  a  portion  of  the  CTounds  upon  wfaica 
his  claim  for  equitable  relief  depeods  in  cot 
suit  and,  if  that  fail,  to  present  the  rest  in  aa- 
other  action.  The  former  adjudication  is  bdd 
to  be  conclusive  in  a  subsequent  |»poeediag 
between  the  same  parties  as  to  every  matter 
properly  involved  and  which  might  have  been 
raised  and  determined  in  it 

Rvegger  v.  IndianapoUs  d  8L  L,  R,  C^.  lOS 
111.  456;  Kurtz  ▼.  Carr,  8  West.  Rep.  868, 1<» 
Ind.  574;  Stark  v.  Starr,  94  U.  8. 477  (84:  2761 

"  A  copy  of  the  complaint  filed  by  said  Haley 
in  the  former  suit  was  set  out  in  tbe  answer  is 
this  cause,  showing  the  identity  of  tbe  causes 
of  action,  of  the  relief  sought,  of  the  parties, 
and  that  they  prosecuted  and  defended  in  tbe 
same  character;  and  it  is  therein  averred  that 
this  court,  by  its  opinion  and  judgment  of  Aprfl 
^th,  1887,  pronounced  in  that  case,  held  tbe 
said  assessment  to  be  valid,  and  that  the  in- 
junction proceedings  could  not  be  maintained, 
which  former  adjudication  is  alleged  to  be  a 
complete  bar  to  the  present  action.  This 
answer  stands  untraversed;  and  Uie  fact,  there- 
fore, of  a  former  adjudication  of  tbe  same  sab-  . j 
ject-matter  between  the  same  parties  is  decisive  '  ^ 
not  only  of  this  appeal,  but  of  this  action.  It 
appears  from  the  recorci  that  there  was  a  full 
and  complete  adjudication  in  the  original  suit 
of  the  validity  of  these  taxes,  and  that  tbe  au 
thority  of  tbe  appeUant  as  treasurer  of  Bona 
county,  to  enforce  their  collection  was  tbereia 
sustained.  There  was,  therefwe,  no  warraitf 
of  law  for  granting  this  second  injunctioD  to 
restrain  him  from  the  performance  of  thst 
duty. 

"The  point  so  strongly  insisted  upon  by  oooa- 
sel  for  appellee  that  Uie  subject-matter  of  tbe 
original  ini unction  proceedings  and  tbe  jodc - 
ment  of  this  court  therein  could  not  be  l^lfy 
interposed  as  an  estoppel  to  this  second  suit  for 
the  reason  that  the  same  constituted  new  mat- 
ter, and  was  therefore  inadmissible  nnder  tbe 
rules  of  chancery  practice,  is  without  merit 
and  untenable.  The  authorities  cited  in  sap 
port  of  tbe  proposition  announce  no  such  doc- 
trine. They  refer  rather  to  casea  wliere  tbe 
new  matter  is  not  responsive  to  the  allegatioit» 
of  the  bill  and  to  new  matter  which  is  alleged 
by  way  of  confession  and  avoidance,  as  where 
the  alleged  equities  are  admitted,  but  other 
facts  are  interposed  by  way  of  defense  thereto. 

"  The  plea  of  re$  judicata  filed  herein  is  r^ 
sponsive  to  the  complaint.  It  concedes  do 
equities  whatever  in  tbe  allegations  of  tbe  com* 
plaint,  but  is  an  unequivocS  denial  of  all  the 
propositions  upon  which  the  compUinant't 
equities  rests.  In  effect  it  is  a  denial  of  tbe 
equities  set  up  both  in  this  and  in  tbe  fonner 
complaint,  and  it  alleges  that  tbe  whole  sob 
ject-matter  Uiereof  was  adjudicated  in  tbe  fnr 
mer  action,  wherein  it  was  flnallv  determioed 
that  tbe  complainant  was  not  entiDed  to  equits- 
ble  or  injunctive  relief.  This  plea,  untnr- 
ersed ,  leaves  nothing  for  the  court  to  try.  Tbe 
equities  of  the  complaint  are  not  only  denied 
but  disproved,  leavinffDOthing  for  the  in  junc- 
tion to  rest  upon.  2  uiffh,  Injunctions,  title. 
''Dissolution,"  §§  1467  to  1474,  and  §  1586,  and 
authorities  died. 
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**  We  baTB  adverted  to  tlie  fact  that  the 
preseot  com  plaint  ooDtaios  a\cnneDt8  of  equi- 
ties  oot  8lated  Id  the  original  complaint,  and 
that  it  omits  facta  which  were  stated  therein; 
iteo  that  these  additional  equities  existed  at  the 
tnne  of  the  flUng  of  the  former  complaint,  and 
tbAt  there  is  no  averment  that  they  were  then 
unknown  to  the  complainant.  It  is  well  settled 
that  the  same  subject-matter  cannot  be  relit- 
i^ied  and  redetermined  by  thus  essentially 
varyuie  the  manner  of  stating  the  cause  of  ac- 
tioo.  If  by  omitting  a  portion  of  the  grounds 
of  action  from  the  first  complaint  and  a  portion 
of  tbe  facts  from  the  second  an  estoppel  could 
tie  avoided,  tbe  result  would  be  attained,  not 
upon  the  le^al  ground  that  the  subject-matter 
of  the  second  suit  had  not  been  adjudicated  in 
tbe  former  suit«  but  through  the  ingenuity  of 
counsel  in  so  drafting  the  pleadings  as  to  avoid 
tbe  1^^  effect  of  the  former  adiudication. 
Causes  of  action  might  be  thus  split  up  and 
prosecuted  in  fragments,  part  at  one  time  and 
part  at  another  time,  if  such  practice  were  per- 
miflsible  and  the  doctrines  of  res  acfjudicata 
would  not  only  be  nullified,  but  utigation 
would  become  endless. 

**Derwer  v.  Lobenstsin,  8  Ck>lo.  216;  Stark  v. 
Starr,  94  U.  8. 487  [24:  279];  1  High,  In  j.  §  89. 

**The  court  below  erred,  therefore,  in  grant- 
ing tbe  second  injunction.  This  error  may 
leftdily  have  occurred  under  the  circumstances, 
the  application  being  made  to  a  different  court. 
But  when  its  attention  was  called  to  the  prior 
proceedings  (including  the  judgment  of  this 
court  vpon  the  hearing^  of  the  motion  to  dis- 
aoWe)  by  the  answer  of  the  appellant  and  the 
proofs  offered  tbe  injunction  should  have  been 
promptly  dissolved.  Tbe  proceedings  bad  in 
ttie  original  suit  did  not  constitute  new  matter, 
in  tbe  le^al  sense  of  that  term  as  applicable  to 
proceedings  of  this  nature,  and  were  admissible 
under  chapter  vn.  of  the  Code  of  Civil  Pro- 
cedure, title  '*In  junctions,"  as  well  as  under  the 
rules  of  chancery  practice,  and  gave  the  judge 
in  vacation  ample  authority  to  dispose  of  tbe 
application  as  effectually  in  accordance  with 
tbe  principles  of  law  as  he  might  have  done  in 
tenn.  All  the  equities  now  claimed  existed  at 
tbe  institution  of  the  original  suit,  and  the 
county  treasurer  was  only  proceeding  to  per- 
form the  same  duty  from  »the  execution  of 
wbidi  he  had  been  previously  restrained  when 
tbe  hfl]  was  filed  in  the  present  case.  There 
was  no  new  cause  of  action,  and  the  appellant 
was  not  entitled  to  bring  a  new  suit  for  the 
same  purpose  involved  in  the  former  preced- 
ing. 

"Denter  v.  Lobenstein,  8  Colo.  216;  1  High, 
H  8$  89,  40;  Stark  ▼.  Starr,  94  U.  8.  4:i9 
[24:  §79]. 

"If  it  were  necessary  to  consider  the  case 
further,  it  is  clear  that  the  appellee  has  not  now 
snd  never  had  any  standing  in  a  court  of  equity 
concerning  the  assessment  complained  of. 
Iliis  is  shown  by  the  admissions  contained  in 
lus  original  complaint  respecting  the  property 
owned  hj  him  in  Routt  county  in  1884.  tbe 
▼ilues  01  the  same,  and  by  his  failure  to  aver, 
in  either  complaint,  a  tenaer  of  the  taxes  due 
according  to  his  own  admissions. 

*ln  his  origlnfd  complaint  he  charged  that 
be  bad  been  assessed  as  tbe  owner  of  960  acres 
of  land  in  Routt  county,  at  a  valuation  of 
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$2,880,  whereas  he  owned  but  640  acres,  the 
value  thereof  being  $1,920;  that  he  was  as- 
sessed for  165  horses,  valued  at  $6,845,  and 
owned  but  141,  their  value  being  $4,985,  and 
that  he  was  assessed  for  8,200  head  of  cattle, 
valued  at  $168,000,  but  owned  only  6,800, 
their  value  being  $120,000.  He  further  charged 
that  this  excess  in  the  valuation  of  his  property 
aggregated  about  $40,000  and  made  bim  liable 
for  alx)ut  $1,000  more  than  his  ratable  portion 
of  the  taxes  of  said  county  for  the  year  1884. 

"Before  a  party  is  entitled  to  equitable  relief 
against  an  excessive  tax,  he  must  pay  what  he 
concedes  to  be  due.  The  authorities  hold  that 
he  who  would  have  equity  must  do  equity,  and 
when  tbe  valid  portion  of  a  tax  can  be  easily 
distinguished  from  the  portion  alleged  to  lie 
invalid  and  it  has  not  been  paid  or  tendered,  in- 
junctive relief  will  be  denied.  The  collection 
of  the  legal  portion  of  a  tax,  which  is  generally 
the  greater  portion  thereof,  as  appears  to  be 
true  in  the  present  instance  from  the  admis- 
sions just  cited  from  tbe  appellee's  original  com- 
plaint, will  not  be  restrained  pending  a 
litigation  in  order  to  determine  the  validity  of 
tbe  disputed  portion. 

"High,  Inj.  §  863;  2  Desty,  Taxation,  657; 
German  Nat.  Bank  of  Chicago  v.  Kimball, 
108  U.  S.  782  [26:469J;  Rowe  v.  Peabody,  102 
Ind.  198;  WiUon  v.  Longendyke,  82  Kan.  287. 

"It  appears  from  the  supplemental  tran- 
script filed  by  tbe  appellee  that  a  demurrer  to 
the  appellant's  answer  to  tbe  complaint  in  the 
present  case  was  filed  by  the  appellee  prior  to 
tbe  hearing  of  the  motion  to  dissolve  the  in- 
junction. It  does  not  aopear  from  tbe  record 
whether  this  demurrer  was  disposed  of  or  not, 
or  whether  its  existence  was  known  at  the  time 
of  the  hearine  to  either  the  court  or  to  appel- 
lant's couoseL  Months  after  the  record  had 
been  filed  in  this  court,  counsel  for  the  ap- 
pellee procured  to  be  executed  bv  tbe  judge  of 
tbe  court  below  a  supplemental  bill  of  excep- 
tions, but  it,  like  the  rest  of  the  record,  is  silent 
as  to  any  action  on  the  demurrer  or  any 
objection  to  proceeding  with  the  hearing  of 
tbe  motion  to  dissolve  tbe  injunction. 

"While  we  are  not  called  upon  to  notice 
this  pleading  in  the  condition  of  tbe  record 
described,  we  hold  that  the  answer  is  sufficient 
in  form  and  substance  to  warrant  the  dissolu- 
tion of  the  injunction,  and  as  the  only  relief 
prayed  for  in  this  case  is  a  temporary  injunction, 
to  restrain  tbe  appellant  as  treasurer  of  Routt 
county  from  proceeding  to  en  force  tbe  payment 
ofsaidtaxes.  the  order  denying  tbe  motion  to 
dissolve  tbe  injunction  will  be  reversed  and  the 
cause  remanded  with  directions  to  dismiss 
the  complaint." 

The  following  Is  tbe  opinion  of  tbe  Supreme 
Court  of  Colorado  on  denying  the  motion  for 
a  rehearing: 

Elbbrt,/.,  "In  view  of  the  gravity  of 
the  complaint  made  iu  tbe  petition  for  renear- 
inc:,  I  have  examined  tbe  record,  not  only  in 
this  case  but  the  record  in  the  former  case 
decided  at  the  April  term,  1887,  tbe  decision 
there  being  also  the  subject  of  criticism  in  the 
petition  for  rehearing.  I  have  done  this  with 
tbe  view  of  seeing  whether  in  the  pressure  of 
business  any  substantial  fact  bad  been  over- 
looked or  substantial  injustice  done  in  either 
case. 
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"  The  grouods  of  the  decision  rendered  in 
April  are  plain  and  simple  and   cannot  be 

auestioned.  The  plaintiff  failed  to  return  to 
le  assessor  a  list  of  his  taxable  property  as  re- 
quired by  statute  and  his  property  was  listed 
by  the  assessor  aa  was  his  duty  under  the 
statute.  If  he  was  assessed  too  high  or  for  too 
much  property,  it  was  his  duty  to  apply  to  the 
board  of  equalization  for  correction  of  these 
errors,  which  he  failed  to  do  either  of  his  own 
accord  or  at  the  repeated  solicitation  of  the  board 
of  county  commissioners.  Having  neglected  all 
the  means  and  modes  provided  by  the  statutes 
for  the  correction  of  errors  in  his  assessment, 
be  cannot  correct  them  by  an  appeal  to  the 
chancery  Jurisdiction  of  the  courts;  and  to 
these  plain  propositions  the  opinion  cites  abun- 
dant and  well  considered  authorities.  It  was 
further  urged  in  that  case  that  the  assessor  did 
not  complete  the  plaint  iff's  assessment  list  with  • 
in  the  time  prescribed  by  statute  and  it  was 
therefore  without  validity.  It  was  held,  how- 
ever, that  this  was  not  fatal  and  that  there  was 
a  sufficient  compliance  with  the  statute.  Upon 
ibe  authority  cited  I  have  no  doubt  about  the 
correctness  of  this  conclusion. 

"  In  his  petition  for  rehearing  in  thai  case 
counsel  for  the  appellee  urged  that  the  objec 
tion  to  the  assessment  "  chiefly  relied  upon" 
was  that  it  ^as  madt  by  the  assessor  "  in  the 
presence  of  and  under  the  directions  of  the 
board.***  There  was  nothing  to  prevent  the 
assessor  from  making  out  his  list  in  the  pres- 
ence of  the  county  commissioners  or  anyone 
else,  nor  did  the  record  disclose  any  proper  or 
sufficient  evidence  that  it  was  made  under  the 
directions  of  the  board,  for  which  reason  it  was 
not  considered  a  good  ground  for  rehearing. 

"Our  decision  in  that  case  j^hould  have  ended 
this  litigation.  The  plaintifTs  counsel,  how- 
ever, drafted  another  bill  substantially  the 
tame  as  the  biU  in  the  former  case,  went 
to  another  county  and  to  another  judge  and 
asked  for  a  temporary  injunction  substan- 
tially upon  the  same  grounds  and  for  the  same 
reasons  as  set  forth  in  his  former  bill.  An  in- 
junction was  granted;  the  defendant  appeared 
and  answered,  first  traversing  the  allegations 
of  the  bill,  and  for  further  answer  set  up  the  fact 
that  another  suit  was  pending  in  the  same  cause 
of  action,  in  which  a  decision  of  this  court  had 
been  rendered,  and  moved  to  dissolve  the  in- 
junction. Upon  the  hearinir  of  the  motion  to 
dissolve  be  offered  in  evidence,  inter  alia,  the 
summons  and  the  complaint  in  the  former  suit 
and  the  opinion  of  the  court,  which  the  court 
refused  to  consider.  This  was  error,  and  upon 
this  question  there  can  be  no  doubt  The  pro- 
ceedings of  the  original  suit  did  not  constitute 
new  matter  and  was  a  complete  defense  to  the 
action. 

'*It  is  insisted  by  counsel  that  there  was  an 
agreement  between  counsel  in  the  presence  of 
the  court  upon  the  hearing  of  this  motion  that 
the  answer  of  what  is  termed  "new  matter" 
should  not  be  considered  by  the  court,  and  it 
was  made  a  ground  of  serious  complaint  that 
we  have  annulled  the  agreement  of  parties  in 
Ibis  respect  In  support  of  the  proposition  that 
there  was  an  agreement  of  this  kind  by  coun!>el 
we  are  cited  to  the  supplemental  record  filed 
by  the  appellee,  which  recites,  amonir  other 
things,  as  follows:  "It  is  now  ordered,  con- 
tidered,  and  adjudged  that  the  bill  of  excep- 
•76 


I  tions  in  this  cause  be  amended  and  msde  la 
show  that  at  the  beginning  of  the  bearing  «pon 
the  motion  made  by  defendant  to  dissolve  tbe 
injunction  the  plamtiff,  Haley,  by    conraet. 
objected  to  any  hearing  or  introductioo  of  evi- 
dence or  any  consideration  of  pleaa  of  new 
and  affirmative  matter  set  up  and  pleaded  in 
the  answer  filed  in  this  cause,  and  authoritaei 
were  read  by  plaintiff  showing  such  to  be  the 
law,  and  the  defendant,  by  counsel,  said  be 
supposed  such  to  be  the  law,  upon  the  aothar- 
itics  read;  wherefore,  after  argument  by  plasi- 
tiff*s  council,  the  Judge  held  that  the  pieaa  of 
new  and  affirmative  matter  should  not  be  beanl, 
gone  into,  or  considered  at  this  bearing  in  vaca 
tion,  and  that  no  evidence  now  offered  or  in- 
troduced would  be  considered  as  applicable  lo 
the  pleas  of  new  and  afllrmaiive  matter  at  ihia 
hearing,  and  also  that  the  plaintiff  objected  to 
the  introduction  of  all  evidence  offered  to  prove 
any  matter  contained  in  the  pleas  of  new  and 
aflfrmative  matter."    Much  of  this  is  strange 
matter  for  a  bill  of  exceptions,  and  we  are  sur- 
prised that  it  is  seriously  urged  that  it  coiiati- 
tutes  an  agreement  between  counsel  apoo  ^he 
hearing  of  the  motion  to  dissolve  tbe  injunciioa 
that  tbe  pleas  of  what  is   called  new  maiter 
should  not  be  conftidercd.     Plaintiff's  couaar t 
read  authorities  to  tbe  effect  that  such  sod 
such  was  tbe  law,  and  the  defcmdant's  counsel 
said  be  supposed  such  to  be  tbe  law  npoa  the 
authorities  read.    It  is  sufficient  to  sav  thai  it 
is  not  competent  for  counsel  to  stipulate  sa  to 
what  the  law  is,  so  as  to  bind  this  court    As  a 
matter  of  fact  they  do  not  appear  to  have  stipQ- 
lated  in  the  court  below,  as  the  record  shows 
that  they  did  offer  to  prove  tbe  pendency  of 
the  former  suit,  but  the  court  refused  to  oo»- 
sider  the  evidence  on  the  ground  that  it  wasaew 
matter,  and  an  exception  waa  taken  thereto 
which  was  made  the  basis  of  an  aasignoient  of 
errors.    Tbe  plea  of  a  suit  pending  was  not  ne  v 
matter,  as  held  in  the  opinion  of  CkitfJ%^t$ 
Beck,  and  the  court  kielow  erred  in  treatiag  it 
as  new  matter,  and  had  the  counsd  below  ca- 
tered into  a  written  stipulation  that  it  was  new 
matter  which  could  not  be  considered  oa  aa 
application  to  dissolve  an  injunction  tt  wovhi 
not  have  bound  this  or  any  other  coart 

"We  do  not  care  to  restate  the  grooads  sC 
of  our  decision.  They  are  slated  clearly  sad 
definitely  in  the  opinion  delivered  by  tbe  chief 
Justice,  and  are  abundantly  aupported  by  tkc 
authorities  which  he  cites.  Tbe  whole  pmerd 
ing  in  this  case  appears  to  us  to  l)e  an  mwar 
ranted  attempt  to  have  matters  leadjndkaied 
which  have  already  been  decided  against  tbt 
plaintiff,  and  to  further  harass  the  aulborhiM 
of  the  county  and  delay  the  oollectloQ  of  ttr 
revenue." 

**ThepeUtionfar  rtkearing  itdenM." 

Mr.  Daniel  E«  Parks  for  defendant  Is 

error,  in  favor  of  motion. 

Mr,  W.  T,  Hoifhes  for  plaintiff  ia  enor. 
in  opposition. 

The  Chitf  Juitide:  The  writ  of  error  li  ^ 
missed  because  the  recoitl  presents  no  Fedenl 
Question  properly  nilsed,  and  the  JodgBKnt  of 
tue  Supreme  Court  of  Uie  Stale  piocefded 
upon  an  independent  ground  not  invniving  a 
Federal  question  and  broad  enough  to  mamtata 
the  Judgment 
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THB  SOUTHERN   KANSAS  RAILWAY 
COMPANY,  mff.  in  Err., 

V. 

JEREMIAH  S.  BRISCOE. 

(Soe  a  a  Beporter*B  ed.  188.r«.) 

Ad  pfjftiy  4,  1884,  giving  jurisdiction  over 
mKtro9er$ie»  betteeen  Southern  Kansas  R,  Co. 
md  certain  Indian  tribes-judicial  power  of 
Uniied  StaUs. 

L  b  the  8th  section  of  the  Act  of  July  4, 1881  glv- 
lif  the  United  States  ooorts  Jurifldlction  over  all 
ooDtroTerates  between  the  Southern  Kansas  Ball* 
vty  Ooonpany  and  the  inhabitants  of  the  nations 
or  tribes  through  whose  territory  such  railway 
ihtU  be  constructed,  the  words  **80  fter  as  may  be 
Bscenary  to  carry  out  the  provisions  of  this  Act** 
do  not  limit  such  controversies  to  those  frrowincr 
out  of  the  construction  of  the  road  merely;  the 
Bection  in  terms  applies  to  *^U  controversies.** 

1  Tbe  judicial  power  of  the  United  States  extends 
toall  cases  in  law  or  equity  arising  under  the  laws 
of  tbe  United  States. 

[No.  8e9.] 

N  ERROR  to  the  Circuit  Court  of  tbe  Unit- 
ed States  for  tbe  Western  District  of  Arkan- 
sas, 10  review  a  judgment  for  plaintiff,  Jere- 
mitb  H.  BrisGoe  against  defendant, tbe  Soutbern 
Kansas  Railway  Company,   for  damages  for 
wrongful  killing  of  certain  live  stock  by  one  of 
defendant's  trains. 
On  motion  to  dismiss  or  afiirm.    Afflrmed, 
See  same  case  below,  40  Fed.  Rep.  278. 
Tbe  facts  are  stated  in  tbe  opinion. 
Messrs.  A.  H.  Garland  and  H.  J.  May 
for  defendant  in  error,  in  favor  of  motion. 

Messrs.  Geo.  R.  Peck*  A.  T.  Britton 
ind  A.  B.  Browne  for  plaintiff  in  erro?,  m 
opposition. 

Mr.CMtf  Justiee  Fuller  deliyered  tbe  opin- 
ion of  tbe  court: 

Briscoe  bmu^bt  suit  as  an  inbabitant  of  tbo 
Cliicksfiiw  Kadon,  Indian  Territory,  in  tbe  Dis- 
trict Court  of  tbe  United  States  for  tbe  West- 
em  District  of  Arkansas,  against  tbe  Boutbem 
Kansas  Railway  Company,  to  recbver  damages 
for  tbe  wrongful  killing  of  certain  lire  stock 
br  one  of  tbe  defendant's  trains,  wbicb  was 
tried  in  tbe  Circuit  Court  for  tbat  district  after 
tbe  passage  of  tbe  Act  of  February  6.  1889(25 
Stat,  at  L.  655).  and  Judgment  rendered  for 
$896.75.  Tbe  case  was  brought  to  tbis  court 
under  tbe  Act  of  February  25, 1889  (25  8tat. 
at  L.  608),  on  tbe  question  of  tbe  Jurisdiction  of 
tbe  court  below. 

^  tbe  Act  of  July  4, 1884  (28  Stat,  at  L. 
73)  CoDnessjminted  tbe  rigbt  of  way  tbrougb 
tbe  iDdian  Territory  to  the  Soutbern  Kansas 
Railway  Company.  Tbe  Act  defined  tbe  route 
UKi  tbe  extent  of  tbe  rigbt  of  way;  provided 
for  compensation  for  property  taken  or  dam- 
•ge  done  by  reason  of  tbe  construction  of  tbe 
road ;  for  regulating  tbe  rates  for  f reigbt,  passen- 
ger, and  mail  teryice;  for  tbe  filing  of  maps 
showing  the  routes  of  tbe  located  lines  tbrougb 


tbe  Territory,  in  tbe  office  of  tbe  Secretary  of 
tbe  Interior,  and  also  in  tbe  office  of  tbe  prin-  ^i 
cipal  cbief  of  tbe  nations  or  tribes  tbrougb 
wbicb  tbe  lines  mi^bt  run;  for  tbe  construc- 
tion of  prescribed  mileage  witbin  tbree  years;   • 
for  tbe  recording  of  all  mortgages  executed  by 
tbe  company  in  tbe  Department  of  tbe  Interior;   i 
and  tbat  the  rigbt  of  way  sbould  be  accepted  . 
upon  tbe  express  condition  tbat  tbe  company   i 
would  neitber  aid,  adyise,  nor  assist  in  any 
effort  looking  towards  tbe  changing  or  extin- 
guishing the  tenure  of  tbe  Indians  in  their   : 
lands,  and  not  attempt  to  secure  from  tbe  In- 
dian nation  any  further  grant  of  land  or  occu-   ' 
pancy  than  as  proyided,  under  penalty  of  for-   ' 
reiture  of  all  tbe  rights  and  pnyileges  of  tbe 
company  under  tbe  Act. 

Tbe  eighth  section  reads  as  follows: 

"That  tbe  United  States  Circuit  and  District  ; 
Courts  for  the  Northern  District  of  Texas,  the  - 
Western  District  of  Arkansas,  and  the  District 
of  Kansas,  and  such  other  courts  as  may  be 
authorized  by  Congress,  shall  haye,  without 
reference  to  the  amount  in  controversy,  con- 
current Jurisdiction  over  all  controyersies  aris- 
ing between  said  Southern  Kansas  Hallway 
Company  and  tbe  nations  and  tribes  through 
whose  territory  said  railway  shall  be  con- 
structed. Said  courts  sbaU  baye  like  jurisdic- 
tion, without  reference  to  tbe  amount  in  con- 
troyersy,  oyer  all  controversies  arising  between 
the  inhabitants  of  said  nations  or  tribes  and 
said  railway  company;  and  tbe  civil  iurisdio- 
tion  of  said  courts  is  hereby  extended  witbin 
tbe  limits  of  said  Indian  Territory,  without 
distinction  as  to  citizenship  of  tbe  parties,  sc 
far  as  may  be  necessary  to  carry  out  tbe  proyls- 
ionsof  this  Act" 

It  was  contended  on  behalf  of  defendant,  be- 
fore Judae  Parker,  holding  the  Circuit  Court, 
that  the  last  clause  of  tbis  section,  to  wit,  "so  [135] 
far  may  be  necessary  to  carry  out  the  provisions 
of  this  Act,"  operated  to  limit  the  Jurisdiction 
conferred  to  sudi  controyersies  as  might  arise 
between  tbe  nations  or  inhabitants  and  the 
company,  in  respect  of  the  construction  of  the 
railroad,  as  pertaining  to  tbe  rigbt  of  way, 
damages  for  land  improyements  or  occupancy 
rights  thereby  injured  or  disturbed,  etc. 

The  Circuit  Court  held  otherwise,  and  that 
tbe  courts  named  in  the  section  were  properly 
given  Jurisdiction  over  tbe  suit,  because  as 
there  was  no  remedy  for  a  tort  such  as  that  in 
question  at  tbe  place  where  the  same  was  com- 
mitted, there  was  no  remedy  anywhere,  until 
given  by  the  law  under  consideration,  and  that 
tbis  constituted  a  rigbt  or  privilege  thereunder; 
and  upon  the  further  ground  that  as  tbe  Act 
conferred  upon  tbe  corporation  tbe  riebt  to 
build  and  run  its  road  through  tbe  Indian 
country,  and  to  exercise  the  ordinary  powers 
incident  thereto,  this  rendered  tbe  suit  one  aris- 
ing under  the  laws  of  tbe  United  States.  40 
Fed.  Rep.  278. 

Tbat  Briscoe  was  at  tbe  time  mentioned  an 
inhabitant  of  the  Chickasaw  Nation,  where 


NoTi.-ilt  toimisdUtion  in  the  United  States  Su- 
preme Court,  where  Federai  question  arises^  or  where 
ore  drtnpii  in  quesKon  statutes.  Treaty,  or  OonstUu- 
tion,  aee  fioees  to  Martin  y.  Hunter,  4: 97,  Matthews 
▼.ZiQe,2:6S4,  and  WflUams  y.  Norris,  6: 671. 

^  to  jurtaOtetlon  of  UnUed  States  auprtmsComt 
1^*  V.  S.  U.  S..  Book  8«.  \ 


to  declare  state  law  void  as  in  eonfltet  with  state  eon" 
stitutUm;  to  revise  decrees  of  state  courts  as  to  eon^ 
struction  of  state  laws,  see  notes  to  Hart  v.  Lamp- 
bfre,  7: 079.  and  Commercfal  Bank  of  Clnoinnati  ** 
Buokinffbam,  12:100. 
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the  property  doBtroyed  was,  must  be  assumed. 
The  answer  did  not  specificially  put  this  fact  in 
issue,  but  denied  any  liability  generally,  and 
defendant  requested  the  court  to  instruct  the 
jury  that  Briscoe  was  not  an  inhabitant,  which 
the  court  refused  to  do,  as  there  was  evidence 
tending  to  show  that  he  was.  This  left  the 
Question  as  one  of  fact  to  the  Jury,  and  it  was 
aetermined,  in  effect,  in  Briscoe's  favor  by 
ttieir  verdict, 

As  tl^e  uefendant  acquired  all  its  rights  in 
the  matter  of  the  construction  and  operation  of 
its  road  within  the  Indian  Territory  under  and 
by  virtue  of  a  law  of  the  United  States,  enacted 
by  Congress  in  the  exercise  of  its  power  over 
the  temtories,  controversies  arising  by  reason 
of  the  exercise  of  its  powers  therein,  were 
necessarily  controversies  arising  under  the  laws 
of  the  United  States,  and  this  oeing  so,  it  was 
competent  for  Congress  to  give  the  enumerated 
courts  Jurisdiction  over  not  only  controversies 
immediately  relating  to  or  growing  out  of  the 
[  1 36]  construction  of  the  road,  but  over  aU  con  trover- 
•irs  between  the  nations  and  tribes  or  the  inbabi- 
fiaikts  thereof,  through  whose  territory  the  rail- 
road might  be  constructed,  and  the  company. 

And  as  the  civil  jurisdiction  of  these  courts 
was  extended  within  the  limits  of  the  Territoiy, 
without  distinction  as  to  the  citizenship  of  the 
parties,  "so  far  as  ma;^  be  necessary  to  carry 
out  the  provisions  of  this  Act,"  and  that  might 
embrace  all  controversies  arisinsr  between  the 
inhabitants  or  the  nations  and  tribes  and  the 
railway  company,  we  do  not  regard  the  addi- 
tion of  these  words  as  intended  to  operate  as  a 
limitation  of  the  controversies  to  those  growing 
out  of  the  construction  of  the  road  merely, 
since  the  section  in  terms  applies  to  **all  con- 
troversies." 

It  is  true,  that  apart  from  jurisdiction  over 
the  subject-matter,  a  citizen  of  a  Territory  can- 
not sue  a  citizen  of  a  State  in  the  courts  of  the 
United  States,  nor  an  Indian  tribe  or  nation 
flue  a  State  or  its  citizens,  but  the  judicial  power 
extends  to  all  cases  in  law  and  equity  arising 
under  the  laws  of  the  United  States,  and  tbS 
csLf*e  falls  within  that  category,  and  therefore 
the  jurisdiction  in  question  could  be  conferred, 
as  we  hold  that  it  was. 

The  decision  of  the  Circuit  Court  wu  right 
and  its  judgment  is  affirmed. 
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JARED  W.  DILLMAN,  A^t, 

JOHN  P.  HASTINGS  bt  al.,  Admra. 

(See  S.  a  Keporter's  ed.  13(V-14Si.) 

Agent  wJien  accountable  for  interest  received-- 
accounting  by  trustee — liability  of  adminis- 
trators for  interest— taxes  when  not  allowed. 

L   Ad  agent  Investlmr  money  for  a  priuolpal  is 


under  obligation  to  account  for  interast 
by  him  thereon  at  the  rate  received. 
2.   Where  a  trust  relation  ezisti  between 
the  cestui  que  trust  is  entitled  to  a  oomplece  ae- 
counting  from  the  trustee,  in  wliloli  aU  data  Ib 
the  trustee's  accounts  (which  tt  Is  Ua  doty  to 
keep)  should  be  famished. 

8,  After  the  death  of  an  agent  who  has  tnremtA 
money  for  his  principal,  bis  admloistratotB  sbooU 
not  be  held  to  account  for  a  greater  iste  ot  Im- 
terest  than  the  legal  rate  on  the  money  inrestod. 
in  the  absence  of  a  special  agreemeot;  wkera  m 
does  not  appear  that  they  reo^ved  Interast  al  a 
higher  rate. 

4.  Taxes  should  not  be  allowed  bytbe  prlactpai 
to  an  agent  who  has  invested  the  principar* 
money,  where  it  is  not  showa  that  the  taxes  were 
paid  by  the  agent  for  the  priodpaL 

[No.  201.1 

Argued  March  9,  189t.    Bedded  March  iS, 

189t. 

APPEAL  from  a  decree  of  the  CIrcuil  Cnu- 1 
of  the  United  States  for  the  Northern  Di. 
trict  of  Ohio,  in  favor  of  Jared  W.  DUlnma 
against  the  administrators  of  Joseph  Hastier, 
deceased,  in  a  suit  in  equity  for  an  accouniiag 
and  recoveiT  of  moneys  sent  by  plaintiff  to 
Hasting  before  his  death  to  be  loaned  bv  him 
for  plaintiff  at  interest  iTi^wraod,  wiih  'dtrss- 
tion  to  enter  a  decree  for  a  different  oaiMiat 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  S.  Worthliii^B  for  appdlaot. 

No  counsel  for  appeUees. 

Mr,  Chief  Justice  Fuller  delivered  theofrin-    [] 
ion  of  the  court: 

This  was  a  bill  filed  by  Jared  W.  DQtaDU. 
November  8,  1886,  against  the  adminiMraton 
of  Joseph  Hastings,  deceased,  in  the  Cirnrii 
Court  of  the  United  States  for  the  Northcn 
District  of  Ohio,  which  set  forth  that  froa 
and  including  the  month  of  March,  187S»  la 
and  including  the  month  of  May,  1881, 
plalnant  sent  to  Hustings  from  time  to 
various  sums  of  money  to  be  lent  bj  him  for 
complainant  at  interest,  Haalinga  bemg  ii- 
structed  and  agreeing  to  reinvest  the  inteieal 
in  the  same  way.  The  money  was  fliat  ia- 
vested  at  ten  per  cent  annual  interest,  but 
early  in  1881  Hustings  informed  Dillman  that 
the  rate  of  interest  was  r^uced  to  eight  per  ^ 
cent.    Hastings  died  on  February  i%,  188i. 

The  administrators  answered,  allc^^ng  igiMh 
ranee  of  the  transactions  or  agreements  twtweea 
Hastings  and  Dillman,  exoept  that  thc^  ad- 
mitted that  at  the  time  of  hb  death  Hasting*  bad 
of  Dillman's  money  the  sum  of  $1,875.  Tbcj 
also  averred  that  an  agreement  to  account  for 
interest  at  ten  per  cent  was  illegal  and  Toid; 
and  set  up  the  Statute  of  Limitations  as  to  tbai 

6 art  of  the  account  which  accrued  prior  lo 
December  25,  1879. 


Note.— ^t  to  natvrs  and  extent  ofaoenVs  author^ 
Uy;  effecU  as  to  third  parties,  of  private  restriction^ 
on  general  aoent;  unexpected  emergencies;  implied 
agency;  aitparent  authority  binds  principal;  prinoi' 
poTs  UdbQitv  for  torts,  carelessness,  fraud,  or  negii- 
genee  of  agent,  or  his  iUegai  acts,  see  note  to  Parsons 
T.  Armor,  7: 72&. 

As  topower  of  attorneys  revoked  Int  death  orin- 
sanity  of  prineipal  or  agent;  when  irrenocabie^  see 
note  to  Hunt  v.  Rousmanier,  6: 6881. 

That  ratification  hinds  prin^pdt  if  made  with 

87a 


knowledge  of  all  the  facts.  Assent  presumed  if  i^ 
sent  not  made  within  reasonahls  time  after  noUoi, 
see  note  to  Parsons  v.  Armor,  T:  726. 

That  ratiUation  of  %tnauthorvtsd  act  €^agss*  ^^ 
charges  agenVs  UabiUty:  but  not  unless  mads  isOk 
knowUdge  of  aU facts,  see  note  to  Owlngt  ▼.  BalL 
9:846. 

As  to  liabfUty  of  agent  to  principal  for  disrtgsf^ 
of  orders,  or  for  negiigenee:  exeepikms  to  nds  tkst 
agent  must  obey  insenicCloiM.  see  note  to  Hell  t. 
Cunningham,  r:606, 
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RepUcation  was  duly  filed  and  depositiona 
ttkeo,  and  on  January  10, 1888,  by  agreement 
of  parties  the  cause  was  referred  to  the  clerk 
of  the  court  '^because  of  his  skill  in  matters  of 
tcoounting/'  as  a  special  master,  "to  bear  and 
from  tbe  testimony  determine  and  report  to  the 
court,  what.  If  anything,  is  due  complainant 
herein  from  the  defendants  herein  on  account 
of  tbe  matters  set  forth  in  complainant's  bill 
filed  herein  and  what  relief  be  granted  to  said 
complainant;  and  for  tbe  purposes  of  this  ref- 
ereoce  the  said  special  roaster  is  hereby  vested 
with  all  the  power  and  authority  conferred 
opoQ  masters  ui  chancery  bv  tbe  equity  rules 
of  tlie  Supreme  Court  and  by  the  practice  of 
this  court.  He  is  authorized  to  hear  testimony, 
tod  be  will  report  his  findings  of  law  and  fact, 
together  with  the  evidence  taken,  and  also 
itate  an  account,  based  upon  such  facts,  be- 
tween said  parties,  at  the  earliest  practicable 

Oi?.* 

On  April  28, 1888,  the  master  filed  his  re- 
port, finainf?  due  to  the  complainant  the  sum 
of  $14,894.50,  with  interest  thereon  at  the  rate 
of  six  per  cent  from  February  12,  1886.  Tlib 
tou)  was  arrived  at  bv  charging  Hastings  with 
the  cssb  received  by  him  wuh  Interest  on  each 
item  at  ten  per  cent  with  annual  rests,  to  April 
1. 1881,  ana  at  eight  per  cent  thereafter,  mak- 
ing sn  aggregate  of  $15,694.60.  and  deducting 
therefrom  a  credit  by  cash  paid  on  February 
2, 1886,  of  $700,  and  also  the  sum  of  $600  for 
eompensation  allowed  Hastings,  leaving  a  bal- 
tDoe  of  il4,394.50. 

Complainant's  counsel  filed  three  exceptions 
to  tbe  master's  report,  of  which  the  first  and 
lecoDd  alone  were  relied  on,  which  were:  (1) 
That  the  master  allowed  interest  at  the  rate  of 
.  odIj  six  per  cent  from  the  time  of  the  death  of 
^  Josisph  Hastings,  whereas  he  should  have  al- 
lowed eight  per  cent.  (2)  That  the  master 
allowed  a  compensation  of  $600  for  services  of 
Htstings,  whereas  no  compensation  should 
bave  been  awarded.  Tbe  defendants  filed  ten 
exceptions,  but  thev  have  not  appealed,  and 
therefore  these  need  not  be  considered,  except 
•0  far  u  they  were  sustained  bv  tbe  court. 

Tbe  case  having  come  on  to  be  beard  on  tbe 
report  and  the  exceptions  on  both  sides,  was 
ugned  by  counsel,  and  the  court  disallowed 
complidnanf  s  exceptions,  anfl  also  defendants' 
exceptions,  except  that  the  court  found  "that 
tbe  master  erred  in  the  method  of  computing 
interest  on  the  amounts  in  bis  report  set  forth; 
that  tbe  taxes  set  out  in  the  evidence  in  tbe 
esse  should  have  been  aUowed  tbe  respond- 
ents, and  that  the  respondents  should  have 
been  allowed  the  sum  of  one  thousand  and 
eighty  dollars  for  compensation  for  services  in 
tbe  aeency."  And  the  court,  except  as  above 
'Pecmed,  confirmed  and  approved  the  report, 
•Dd,  after  making  the  allowances  indicated, 
found  that  there  was  due  complainant  from 
tbe  administrators  of  the  estate  the  sum  of 
|12,17a59.  with  hiterest  from  June  6,  1888, 
^  first  day  of  the  term,  and  decreed  accord- 
^j^.  The  case  was  thereupon  appealed  to 
uii  court  by  the  complainant 

In  the  account  stated  by  the  master,  interest 
wasinduded  up  to  April  1, 1881,  at  tbe  rate 
of  ten  per  cent,  and  at  eight  per  cent  there- 
^tcr,  with  annual  rests.    This  was  upon  the 
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view  that  Hastings  had  invested  complainant's 
remittances  at  these  rates,  and  received  and  re- 
invested the  interest  in  the  same  way,  as  shown 
by  the  correspondence  between  the  parties. 
We  concur  with  the  master  that  this  is  a  fair 
deduction  from  the  evidence,  which  leaves  no 
reasonable  doubt  that  such  was  the  fact,  and 
if  not,  that  complainant  believed  it  to  be  so 
upon  the  strength  of  Hastings'  assurances  to 
that  effect,  and  left  the  money  in  his  hands 
under  that  conviction. 

Not  only  did  the  correspondence  sustain  the 
master's  conclusion,  but  the  administratora 
did  not  testify,  and  produced  no  books  or 
papers  showiDg  the  state  of  accounts  between 
the  decedent  and  the  complainant,  notwiUi- 
standing  notice  to  do  so,  and  although  the 
letters  tended  to  establish  that  Hastings  kept 
the  book  containing  an  account  of  his  invest- 
ments for  complainant.  The  trust  relation 
between  the  parties  was  fully  disclosed  and 
entitled  complainant  to  a  complete  accounting; 
and,  as  tbe  master  held,  it  was  clearly  Hast- 
ings' duty  to  keep  accounts  as  between  him 
and  complainant,  and  whatever  data  existed 
in  Hastings'  papers,  calculated  to  throw  light 
upon  the  transactions,  should  of  course  have 
b^n  furnished.  In  tbe  absence  of  such  data 
and  upon  a  careful  examination  of  the  evi- 
dence, we  hold  that  the  master  was  right  in 
the  course  he  pursued. 

On  the  second  of  April,  1881,  complarnant 
wrote  Hastings  that,  according  to  his  aco/unt, 
if  he  had  calculated  correctly,  the  sum  in 
Hastings'  hands  on  April  1  amounted  to  $10,- 
600;  and  this  does  not  appear  to  hav<;  been 
questioned  by  Hasting.  According  u>  the 
master's  report  tbe  sum  at  that  time,  inteicst 
being  included  at  ten  per  cent,  with  annual 
rests,  was  $10,495.18,  and  interest  after  that 
was  calculated  at  eigbt  per  cent,  witb  which 
rate  complainant  wrote  he  should  be  entirely 
satisfied,  but  wished  his  money  returned  to 
him  so  far  as  that  rate  could  not  be  obtained. 

Defendants'  third  exception  questioned  tbe 
allowance  of  interest  upon  tbe  ^ound  that  an 
agreement  to  account  to  plaintiff  at  such  rates 
would  be  illegal  and  void,  and  because  it  was 
not  shown  that  such  interest  was  received  by  tbe 
deceased.  But  it  was  not  contended  that  if 
the  interest  were  received,  defendants  were  not 
obliged  to  account  therefor,  and  we  think  for 
tbe  reasons  given  that  this  exception  should 
not  have  been  sustained.  The  Circuit  Court 
does  not  seem  to  have  delivered  any  opioiou, 
and  there  is  nothing  in  tbe  decree  giving  a 
sufiScient  basis  to  ascertain,  with  precision,  in 
what  respect  the  court  held  that  the  master 
erred  in  the  method  of  computing  interest. 
But  this  is  not  material,  inasmuch  as  we  are  of 
opinion  that  the  roaster's  report  was  correct  in 
this  regard. 

After  the  death  of  Hastings,  which  occurred, 
as  n1  ready  stated,  on  Februarv  12,  1886,  bis 
administrators  should  not  have  been  held  to  re- 
spond at  a  greater  rate  of  interest  than  six  per 
cent,  which  was  the  legal  rate  in  Ohio,  in  the 
absence  of  special  agreement,  it  not  sufiicienily 
appearing  that  they  themselves  received  inter- 
est at  a  higher  rate,  and  therefore  the  complain* 
ant's  first  exception  was  properly  overruled. 

Tht  master   allowed  six  hundred  dollars 
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compeDsation,  which  was  raised  by  the  court 
to  ooe  thousand  aud  eighty  dollars.  A  portion 
of  this  increase,  we  presume,  was  for  interest 
upon  the  proper  compensation  from  time  to 
time  during  the  period  covered  by  the  transac- 
tions. At  all  events,  while  the  proof  is  not 
satisfactory  that  Hastings  was  to  obtain  his 
compensation  from  complainant  rather  than 
from  the  borrowers,  we  are  not  inclined  to 
modify  the  decision  of  the  court  upon  this 
point,  and  this  disposes  of  the  second  excep- 
tion. 

It  was  found  by  the  court  that  the  taxes  set 
out  in  the  evidence  as  paid  by  Hastings  should 
have  been  allowed  the  defendants.  As  we 
understand  the  record,  these  taxes  amounted 
with  the  interest  thereon,  calculated  at  ten  per 
cent  and  eight  per  cent  up  to  February  12, 
1886,  to  $770.45,  and  we  agree  with  the  master 
that  it  does  not  appear  for  whom  these  taxes 
were  paid.  It  was  provided  by  the  statute  of 
Ohio  that  "  every  person  required  to  list  prop- 
erty on  behalf  of  others  .  .  .  shall  list  it 
separately  from  his  own.  si)ecifying  in  each 
case  the  name  of  the  person,  company,  or  cor- 
poration to  whom  it  bclone;s."  Hev.  Stat. 
Ohio,  1890,  §  2785.  No  such  listing  of  Dill- 
man's  money  is  shown. 

The  evidence  establisl:?^  the  payment  of 
certain  taxes  by  Hastings,  out  not  that  they 
were  paid  on  account  of  Dillman  or  of  any- 
body other  than  himself.  It  appeared  that 
Hastings  had  money  of  his  own,  and  that  he 
received  money  from  other  persons  than  Dill- 
man,  which  he  loaned  for  them,  taking  the 
securities  in  bis  own  name.  If  Dillman  could 
have  been  taxed  in  respect  of  his  moneys  in 
Ohio,  it  is  enough  that  the  record  does  not 
show  that  tliese  taxes  were  levied  as  against 
such  moneys,  and  paid  on  his  account.  And 
here  agaiL*;ho  absence  of  evidence  on  defend- 
ants' Mhalf  should  be  borne  in  mind,  for,  we 
repeat,  it  was  Hastings'  duty  to  have  kept 
accounts,  and  the  case  made  justifies  the  infer- 
ence that  there  were  such.  The  bill  avers  that 
when  complainant  presented  his  claim  against 
the  estate  he  credited  these  taxes,  with  inter- 
est, upon  the  faith  of  a  memorandum  furnished 
by  defendants,  but,  finding  that  the  credit;  was 
unfounded,  he  insisted  that  he  should  not  be 
charged  therewith.  In  our  judgment  the 
court  ought  not  to  have  allowed  the  taxes 
under  the  circumstances. 

We  notice  that  interest  should  have  been 
allowed  at  the  rate  of  eight  per  cent  on  the 
$700  paid  by  Hastings  to  Dillman,  February 
2.  1886,  from  that  date  to  February  12,  being 
$1.55, 88  shown  by  the  account  annexed  to  the 
bill. 

The  amount  found  due  by  the  mastjr  was 
$15,694.50,  from  which  he  deducted  $700  in 
cash,  paid  February  2,  1886,  and  $600  for 
compensation.  We  think  from  the  $15,694.50 
there  should  be  deducted  $701.55,  and  also 
$1,080  as  compensation,  as  found  by  the  court 
This  leaves  a  balance  of  $18,912.95,  and  to 
that  extent  the  decree  is  modified. 

The  result  ia  that  the  decree  wiU  be  reversed 
with  costs,  and  the  cause  remanded  with  a 
direction  to  enter  a  decree  for  $18,912.95,  with 
interest  at  six  per  cent  from  February  12, 1886, 
to  the  date  of  the  decree. 

J>feree  reverted. 
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JOSIAH  BEDON,  Flf.  im  Brr^ 

9, 

WILLIAM  R.  DAVIE  mt  au 
(See  &  a  Beporter^  ed.  ia-15U 

Bei  ac(fudieata-^udgment  qf  no  force  in 
of  one  not  a  partif. 


L   Where  the  title  to  lands  Is  adjudicated  in  a  I 
suoh  adJudioatiOQ  so  lomr  as  tt  ren 
versed,  is  oonolualve  upon  the  paztiei  to 
suit  and  their  privies. 

S.  A  judfirmentlnasuit  inwbloh  ttaetttleto 
was  adjudicated  is  of  no  force  and  effect  in  favor 
of  one  not  a  partj  to  the  suit  nor  a  pctvy  tc  • 
party. 

[No.  210.1 
Argued  March  16,  1899,    Jkeided  Mmrek  28, 

1898. 

IN  ERROR  to  the  District  Court  of  the 
United  States  for  the  Western  District  of 
South  Carolina,  to  review  a  ludgmoit  for  the 
recovery  of  the  possession  of  reiQ  property  ia 
South  Carolina.    Affirmed, 

See  same  case  below  83  Fed.  Rep.  93. 

Meesre,  S.  P.  Hamilton  and  MUUDmm 
for  plaintiff  in  error. 

Mr.  Edward  McCrady.  9t^  tor  defeo4- 
ant  in  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Juetiee  Blatchford  delivered  the  opia^ 
ion  of  the  court: 

This  is  an  action  at  law,  in  ejectment. 
broufirbt  in  the  District  Court  of  the  Untiaed 
Stat^  for  the  Western  District  o1  South  Cir 
olina,  in  June,  1873,  by  Doctor  Williain  Rich- 
ardson Davie  and  others  against  Jaroet  B. 
Hey  ward,  the  younger,  and  others,  to  recover 
a  plantation  utuated  in  Chester  District,  in 
South  Carolina,  on  the  Catawba  river,  and 
known  as  Landsford. 

Both  the  plaintiffs  and  the  defendants  re- 
spectively claimed  the  property  under  the  wiH 
of  Ceneral  William  Richardson  Davie,  the  eld- 
er, made  in  September,  1819.  The  testator  died 
in  November,  1820.  His  wiU  was  duly  exr- 
cuted  to  pass  real  estate,  and  was  duly  atoittad 

NOTB.— .^  to  tfetAcf  iudgmeta  he^omd  tmtUmm 
limUBofSurtedietiorf  tot  note  to  Darttj  v. 
6:887.  1^ 

At  to  fudgmtntt  cf  ttatt  comru  wMm 
and  vohen  mit,  in  anoiher  SCott,  see  nott  to  Mills  v 
Duryee,  8:411. 

At  to  reonrd  evidenet  of  jurttdUftkmai  fmtK  piw 
ofnd  debet,  see  note  to  Mills  v.  Duryee* 8:411. 

AttoeoneHui9enettofreeordat  toSttritdktkm  Ir 
tuUonfudQment  o/  another  State:  framd  at  pka  to 
jtulgment  of  another  Stats^too  nott  to  OhrMaM  v. 
BusseU,  18:475. 

At  to  oontHuiioenett  ofSiidgmtM,  sea  nott  to  Baifc 
of  United  States  v.  Beveriy,  ll:7Sw 

At  to  judgment  <fi  admiralty,  whtntomiimUtt^  ama 
witen  nwu  ft  re-examintd,  see  nott  to  WQtlaas  v. 
Armroyd,  8:802. 

At  to  parol  toidenot  to  eiptaitn  §mdgmtai  8t 
Oiowina  ittuet  Utioated  anddteMttL  and  pumadi  V 
de^tUm^  see  nnte  to  Miles  v.  GaldweU,  ITrtB. 

.^toestoppelhv/iid0iiieiit,aeefiotcto  ^i|iilw  ▼• 
Nixon,  11:1068. 

At  to  contequeneet  of  a  non-Mctt  or  dttoHmti  at 
eompUHnUtee  note  to  Homer  v.  Brown,  l4JQ8i 

At  to  autrefoit  acQuCt  or  eonviet;  tftot  of,  ia  cHm- 
inal  catet,  see  note  to  United  States  v.  Feret.  6:1*. 
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lo  probate  Id  tbe  proper  court.  Tbe  platoriffs 
weie  sTeAt-KTaDdcbildren  of  tbe  teaiator,  and 
nen  four  in  number.  Tbej  were  the  chil- 
dreo,  ud  only  faeir»  at  law,  of  William  Ricta- 
udioD  Davie,  doctor  of  medidae,  vbo  wae 
tbe  eldeit  male  issue  of  William  Jonea  Davie, 
wbo  waa  •  aoD  of  tbe  testator. 

The  defendaota  were  Jamea  B.  Hejward, 
Ihe  younger,  and  Sarab  B„  bis  wife;  Mary 
Vjtoag  aad  ber  buabaod,  Dr.  K.  Wysong; 
AliceBedoD  aodjodab  BedoD.mlDorcbildren 
irf  ihs  late  Joalab  Bedon  and  Mary  bia  wife, 
sow  tbe  (aid  Haiy  Wysonr;  HyderD.  Bedon; 
]  WiHtam  Z.  Bedoo;  Julia  Izard  and  ber  bus 
band.  Alien  C.  Izard;  Jeaonte  B.  Farrow  and 
ber  bnsband,  T.  Btobo  Farrow;  A..  Siobo 
Bedoa-.Ricbaid  Bedoii;aod  Robin  Carr  Bedon, 

Sarab  B.  Heyward,  tbe  wife  of  Jamea  B. 
Hnward.  the  youoger,  was  called  Sarah  BedOD 
before  abe  waa  married,  and  was  tbe  daughter 
of  Julia  A.  Davie  and  her  husbaod,  Ricbard 
S.  Bedon,  tbe  said  Julia  A.  being  tbe  only 
dangbier  of  Hyder  AlU  Davie,  wbo  was  a  sou 
of  ibe  testator. 

Hiiy  Wyeong,  tbe  wife  of  Dr.  R.  Wyaong, 
wu  the  widow  of  Joalab  Bedon,  wbo  was  a 
UD  of  Richard  8 .  Bedon  and  bis  wife,  the  said 
Jnlia  A.  Davie.  Alice  Bedon  and  Joalab 
BedoD  were  tbe  children  of  tbe  said  Joslab 
BedoD  and  Mary  bia  wife.  Byder  D.  Bedon, 
William  Z.  Bedon.  Julia  Izaid,  Jeaonie  B. 
farrow,  A.  Btobo  Bedon,  Richard  Bedon,  and 
BoblD  Carr  Bedon  were  children  of  the  anid 
Kcbarda  BedonandJull»A.,hlBwife.  Tbe 
defendant  Josiab  Bedon  was  a  minor  when 
ihii  iuit  was  Inougbt,  and  dnrine  tbe  entire 
time  of  its  pendency,  to  a  Bnal  judgment. 

Tbe  danae  of  the  will  of  the  testator  under 
which  the  title  waa  claimed  by  both  parties  is 
Ml  forth  in  tbe  marj^n.* 

Fiedeikk  William  Davie,  named  In  tbe  will, 

'I    dltd  in  April,  18S0,  leaving  no  issue  aarviving 

blm.    He  left  a  tsst  wQl  snd  testament,  duly 

Mecuted,  appointing  as  his  executors  Frcd- 

tmk  a.  Fraaer  and  William  Davie  DeSsus- 

Hyder  ATll  Davie,  named  in  the  wIU,  died  In 
Jane,  IBItl,  before  the  death  of  Frederick  Wil- 
liam Davie.  He  left  no  male  children,  but 
only  a  daughter,  tbe  aald  Julia  A.,  wbo,  after 
Ibe  death  of  General  William  Richardson 
Divie,  married  ibe  said  Richard  8.  Bedon. 

AJIr)  Jones  Davie,  named  in  the  will,  was 
tbe  eldest  son  and  tbe  eldest  child  of  tbe  testa- 


tor, and  when  the  testator  died  bad  three  sods 
and  a  dauibter,  tbe  eldest  of  which  sons  was 
Dr.  William  Richardson  Davie,  father  of  tbe 
four  plain  tUTs. 

Frederick  WlHIsm  Davie,  under  tbe  will, 
entered  Into  posaession  of  the  plaotntlon  and 
held  the  same  during  his  lifetime.  At  his 
death.  Dr.  William  Richardson  Davie  entered 
into  Uio  possession  of  It,  and  held  it  unlit  lie 
died,  in  January,  18S4,  intestnle.  In  Janu- 
arv,  IDTS,  the  defendant  Heyward  and  his 
wife  entered  tato  possession  of  tbe  plantation. 

In  July,  1873,  on  the  peiition  of  the  defend- 
ant Jamea  B.  Heywaid  for  the  appoinlmeot  of 
a  guardian  ad  litem  for  the  infant  defendants 
Alice  Bedon  and  Josiab  Bedon,  as  minor  chil- 
dren of  the  late  Joelah  Bedon  and  Hsvy.  his 
wife,  then  Mary  Wysong,  the  said  infants  re- 
Biding  in  tbe  ijlale  of  Hurjlaod,  an  order  was 
made  by  Ibe  Circuit  Court  appointing  said  ri4gi 
Hevwsrd  their  guardian  ad  litem  in  this  cause, 
and  autborizing  and  directing  him  lo  appear 
and  defend  tbe  action  on  tbeir  behalf.  On 
August  1,  1378,  Heyward,  as  tbeir  ^rdian 
ad  litem,  filed  an  answer  for  them,  stating  that, 
by  reason  of  tbeir  tender  years,  they  were 
wholly  ignorant  of  tbe  facts  and  statements 
set  forth  m  tbe  complaint,  and,  therefore,  not 
able  lo  admit  or  deny  the  same,  but  tbat  they 
■ubmitied  their  case  to  tbe  discretion  of  Iha 
court  and  prayed  its  ludgment  for  their  ccsts 
and  disburscmenls.  ■ 

The  defendants  Heyward  and  wife,  --t.  and 
Mrs.  Wysong  Hyder  D.  Bedon.  Wlillam  Z. 
BedoD,  Julia  Izaid  and  her  husband.  Jcannle 
B.  Farrow  and  her  husband,  A.  Stobo  Bedon, 
and  Richard  Bedon,  answered  tlic  complaint, 
Id  July,  1878,  setting  up,  as  a  special  defense, 
that  Dr.  William  Richardson  Davie,  in  bU 
lifelime,  while  in  possession  of  the  plantation, 
executed  to  Frederick  Q.  Frasir,  aa  executor 
of  Frederick  William  Davie,  deceased,  a  Icaas 
of  Ibe  plantation;  that  afterwards.  Dr.  William 
Richardson  Davie  and  said  Fraser  both  of 
them  died,  and  William  Davie  DeS^iussura 
became  the  sole  execuior  of  Frederick  William 
Davle^  that,  aa  such  executor,  the  said  De- 
Saussure.  being  in  possession  of  tbe  plsntalion 
under  said  lease,  waa  impleaded  tn  the  court 
of  common  pleas  tor  CliesCcr  district,  to  an- 
sivcr  lo  Lewis  A.  Bcckliara  and  William  F. 
DeSnussure,  survivors  of  themselves  and  Fred- 
erick William  Davie,  trustees  under  tbe  will 
of  Hyder  Alll  Davie,  In  an  action  of  trespass 
for  breaking  and  entering  the  premisea  In  ques- 

.  of  mj  said  son  Frederick  WUtlam  should,  or  shall 
I  die  wltbout  lasue  male  llvlns  at  the  time  of  hli 
I   death,  then  In  tbat  case  It  fa  mr  will  and  I  do  de- 

1   vise  tbe  lands  and  real  er-' ..—.—•  — -  '- 

"md  above  flrat  to  mV  s 

ieii«,and  then  to  tbe . 

10  lime,  of  Allen  Jonas  Davie,  under  the  sanw 

,.u —  — .  —  .k oonOOBOndes,  and  In 

JB  at>ove  directed,  and 

r  eon  KrederlDk  WflUani  die 

.    — J Male  llTinic  st  the  time  of  bis 

.  death, totbemandlbelrbclrstoraver.  AndahouM 
>   n<T  son  Hydec  Alll  Davie  have  lasue  oule  IIvIdk  at 

I   tbe  time  of  bis  deatb  and  siicb  Issue  male  shall  die 
without  lesvlDB  Issue  mala  IItIob  at  his  dcsth  then 
t   Id  that  ease  I  gire  nnd  devise  the  said  lands  and 

■  real  estate  so  desorltted  and  devised  above  should 
I  tbeTBohavevestedundertbeaboveoontinsenoiea 
1   In  Buoh  lasue  male  to  the  eldest  iMue  male  (hen  II  v- 

■  luB  of  mj  son  Allen  Jonea  Davie  helnz  ot  bte  k 
.  livioK  at  toy  death  u  —  "'-' '-^ 


I  Jonea  Davie  helDz  ot  bte 
lo  hue  Us bnln  andaaslKna 
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tioD;  ihit  lafd  dflfenduit  pleaded  not  guntj, 
and  the  came  waa  tried  before  «  Jory  at  tbe 
tall  tetiD,  IBSS,  and  tbe  Juiy  fouod  a  verdict 
'  for  tbe  plalDtlffa;  that  tbe  defendaDt  appealed, 
and  tbe  caae  wai  heard  apoo  excepUons,  lo 
tbe  ConMltutioDal  Court  of  Erron,  tbe  blfcbeat 
coart  of  the  tJlate  of  South  CorollDa,  at  Hay 
term,  18S6;  that  the  appeal  and  motioD  of  the 
defendant  for  a  nev  trial  were  dlamlssed,  and 
a  ludgmeDt  wag  entered  in  favor  of  tbe  plain- 
tias  in  that  action.  September  29,  1658.  recit- 
ing a  special  verdict  to  tbe  court  of  common 
pteaa,  which  found  certain  facts  set  forth 
tberein,  and  concluded  bj  slating,  that  if,  up- 
,,  ._^  on  thoee  facts,  tlie  court  should  be  of  opinion 
ll«TJ      tbattbeplaintlffawereeEitilleiltollielaDd.then 


the  jury  found  for  tbe  plaiDttSB,  wilb  $5  dam- 
ages, butit  upon  those  facts  the  cc — '  -■-  —  '-"-- 
of  opinion  tbat  tbe  pluintiSs  bad 


rt  should  be 


ment  of  the  court,  unreversed  and  of  i 

and  tbat  the  respective  defendania  in  this  csoie. 
as  parties,  or  priviea  to  parties,  in  tbe  came  of 
Frtdtridc  0.  Ptazer,  Ertmlor,  v.  Dr.  WSUam 
Bieltardton  Dane  and  the  otiier  ttefeodaai* 
therein,  were  bouad,  concluded,  and  Atiua- 
■nttied  by  tbe  decree  therein,  conflnning  the 
title  of  tlie  said  father  of  the  plaintifTa  in  thia 

luse  to  tbe  premises  to  question. 

Tbe  present  case  was  tried  before  a  Jury. 
It  found,  on  August  6,  1873,  a  apeciki  verdict. 

'bicU   b  set  forth  in   full   in   the   nurgin.* 


hind,  then  tbe  Jur;  found  for  tbe  defendaol^j 
and  tbat  tbe  judgment  ot  the  court  tliereupou 
was,  that  the  plaiutlfFa  were  entitled  to  the 
land  In  quesliot),  and  that  ILey  recover  them 
agaiast  the  defeodania,  ^llh  $5  damages  and 
costs.  Tbe  answer  set  up  tbat  by  said  judg 
ment  of  tbe  couA  of  common  plens,  and  by 
the  adjudication  ot  tbe  questions  in  lltii^alion 
therein  Iwlween  the  parties,  by  tbe  Cunsiiiu- 
tional  Court  of  Errors  of  tbe  Nat«,  the  riglits 
of  the  plaintifFs  in  the  present  suit  were  fully 
and  flnally  determined  and  adjudged,  and  tbey 
were  barred  thereby  of  s!I  rigbt  of  recovery 
against  the  defendants. 

The  plaintiSe  filed  a  repl^r  to  tbat  auswer 
of  Hey  ward  and  others,  denying  tbat  Ihe  rigbls 
of  ibe  plaintiffs  were  deiertnined  and  ed  jurlgcd 
or  In  any  way  affected  by  tbe  Judgment  in  tbe 
case  of  Btehxn  v.  DeSaut»ure,  and  alleging 
thai  the proceedlogsaod  judgment' 


privies  in  blood  or  estate  to  any  party  or  par- 
lies in  Ibal  cause:  and  that  the  plaintiSs  were 
not  bound  by  tbe  Judement  tberein.  Tbe 
reply  also  denied  tbat  the  defendant  in  tbe 
case  of  Beekam  v.  DeSaviiun  was  in  posses- 
lion  of  tbe  premises  in  question,  at  the  time  of 
the  commencemeot  of  that  suit,  or  at  an^ 
other  lime.  It  alleged  tbat,  before  Ibe  insti- 
tution ot  proceedings  in  that  cause,  to  wit,  on 
June  28,  1850.  a  bill  in  equitv  was  died  by 
aaid  Fraser,  as  executor  of  Frederick  WdKam 
Davie,  wbereiD  Dr.  William  Rlcbardson  Da- 
vie. (Ibe  father  of  tbe  plaintiffs),  Richard  S. 
Bedon  and  Julia  A.  Bedon.  bis  wife,  (the 
father  and  mother  of  ibe  defendanta  Hyder 
D.  BedOD,  Wmiam  Z.  Btiion,  Julia  lurd, 
JeannieB.  Farrow.  Sarah  B.  Heyward,  Rich- 
ard Bedon,  and  Robin  C.  Bcdoo).  Jusiab  Be- 
don, (the  faiber  of  tbe  Infant  defendants  Alice 
Bedon  and  Joslnh  Bedon),  Hydcr  D.  Bedon 
and  William  Z.  Bedon,  defendanit  in  Ibis  suit. 
and  Ibe  said  Beckliam  and  William  F.  De 
Saussure,  surviving  trustees  under  tbe  nlll  of 
Hyder  Alii  Davie,  (and  plainiiffs  In  Uie  suit 
mentioned  In  the  answer  of  Heyward  and  oth- 
ers), were  impleaded  as  defendaDls,  (be  sub- 
ject-matter of  which  action  was  the  title  of 
Dr.  William  Richardson  Davie  (ibe  plointtlTs' 
father)  to  the  said  premiBes,  under  tbe  will  of 
General  Wlllinm  Richardson  Davic:  Ibai 
laid  cause  having  been  heard,  a  dei^ree  of  tbe 
8S3 


—  duly  entet«d,  at  Colomtaa,  for  the 

DUtrlct  ot  Rlcbland.  on  March  19,  ISl. 
whereby  tbe  title  in  fee  of  the  aaid  tmtha  of 
the  plunlifta  in  the  land  was  oooftrmed  and 
" declared  lo  be  in  rigbtfol  p 


First.  That  tf._, 

Kit  or  this  suit,  waa  tbe  propenr  ot  Oeoeni 
nm  BicliardMn  Davte  at  bta  death.  wUeb  « 
m  on  ttia  tlfili  dav  ot  Nnrember,  Hn.  niid 

leneml  Davie  devW' 

nidnart  cliiuae  In  bis  will,  di 

cr. 1819. 

Sacond.  Tbat  the  faiDflr  ot  the  ti 

liuf  or  bis  deatb '"-'  -'  "-'  ' 


ooe-  dnuEbter.  tbe  elde<i[  of  «bom  wai  Wiiium 
ItlcbBTdaoo.  tbe  rutlierot  [ha  pluatiffa  la  thk  -mc 
:cn  aoD.  Allea  Jones,  br  a  aecoad  otanilaie  ba.' 
la,  Ave  duuirbten  and  another  sod.       

-.  HvderAill.isoDl.born  tSihOvUibcr.  nM.(vba 
resided  near,  but  not  wfih  the  uatatorX  aoarrM. 

nd  who  then  bad  laue.  one  daiiKhter.  Julu  A. 

ion  a  minor  UDTnarrled.  bui  who  ineraanla  mar- 

ed  Richard  S.  Bednn  aod  iraa  moLber  of  tbe  da- 

.'□danm.  is  bereloaltor  menUoned. 

a,  Mary  Haynea.  (dan (Thiers  born  :!Stb  Jui 


a  with  11 

wards  tbe  wife  of  Jobn  Crockett,  with  lB_    .. 
aoTu  and  iwo  dauirhicn. 

«.  I'arab  Joaoa.  idnuulilorl.  >>oni  IXtb  Marck.  tntb 

len  tbe  wife  of  WtUam  V.  DKkiiwur^  >ltb  bwa 
iben  born,  two  dauxhCen.  and  a  aon  who  wn  bora 

-Deoember.lSlS.  andwascuikvl  aftfribeieataiur. 

rilJiani  Davie  DeNkumira.  and  which  daufhWr 
nfterirarili  bad  laaua,  another  dauabtar  ana  i«v 

&.  Mnrtba  Rabeoca,  (ilau(htan.  boro  Uth  Oew- 
er,  179  Uiea  unmarried.  naidiSB  with  tM  taW 
>n  Bf  tdrwar^  the  wife  of  ChurehlU  a  Jcni^  wtU 

ddaiigbter. 


Third.  That  u 


n  the  death  at  0 


1811. 


Bbdok  t.  Dayie. 
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Upon  that  special  verdict,  the  District  Court 
entered  a  JadgmeDt,  on  the  16th  of  August, 
1878.    That  judgment  recited  service  of  pro- 

^^  cess  on  the  vaiious  defendants,  and  among 
otbeis  on  the  infant  defendants,  Alice  Bedon 

n    and  Josiah  Bedon,  minor  children  of  the  late 

'  Jofliah  Bedon  and  Mary,  bis  wife,  then  Mair 
Wysong,  bv  publication  and  mailing  through 

I]  the  po^fflce,  and  the  appearance  of  said 
Alice  Bedon  and  Josiah  Bedon,  by  James  B. 
Heyvaid,  thetr  guardian  ad  Mem,  appointed 

^1  by  order  of  the  court  on  July  28,  1878,  and 
tbe  service  of  their  answer,  and  the  service  of 
the  other  answer  and  of  the  reply.  The  judg- 
ment also  set  forth  at  length  the  special  ver- 
dict, and  stated  that  the  questions  of  law  re- 


served for  argument  had  been  anrued,  and 
that  it  was  adjudged  that  the  plaintiffs  recover 
of  the  defendants  (including  Alice  Bedon  and 
Josiah  Bedon,  minor  children  of  Josiah  Be- 
don and  Mary,  his  wife,  then  Mary  Wysong) 
the  possession  of  the  real  property  mentioned 
in  tbe  complaint,  and  tbe  sum  of  five  dollars 
for  tbe  withholding  thereof,  and  the  costs  of 
tbe  action. 

Tbe  infant  defendant  Josiah  Bedon,  havinff 
become  of  age  on  December  21,  1885,  sued 
out  a  writ  of  error  from  this  court  on  Decem- 
ber 0, 1887,  to  review  tbe  said  Judgment  The 
writ  was  allowed  by  Judge  Simonton,  under 
§  1008  of  the  Revised  Statutes,  having  been 
brought  within  two  years  after  the  judgment 


Fifth.  That  Hyder  Alh,  by  bis  last  wUl  and  tes- 
tament, a  copy  of  which  is  made  part  of  tliis  ver- 
diet,  devised  and  bequeathed  bis  whole  estate,  real 
and  peraonal,  to  Frederick  William  Davie,  Lewis 
A.  Beckham,  and  William  F.  DeSaussure,  in  trust 
for  bis  dangrhter,  Mrs.  Bedon,  and  her  children. 

Sixth.  That  fYederick  William,  duringr  his  laf>t 
fflneai  sent  for  Dr.  William  R.  Davie,  then  a  resi- 
dent of  Alabama,  to  oome  to  him  at  t^ndsf  ord  to 
smnge  with  him  for  the  continued  occupation  of 
the  lands  bv  the  widow  of  Frederick  William  after 
Mb  detth:  that  Dr.  William  it.  Davie  did  accord- 
insly  make  a  Journey  to  South  Carolina,  but  did 
not  reach  Landsford  until  after  his  uncle^s  death; 
that  upon  the  arrival  of  the  said  Dr.  William  R. 
Davie  from  Alakmma,  after  tbe  death  of  the  said 
Frederick  William,  he  entered  upon  and  took  pes- 
€eaion  of  the  said  lands,  and  in  compliance  with 
hk  unole*B  wishes,  leased  tbe  same  to  Frederick  O. 
Priser,  the  brother  of  the  widow  and  the  qualified 
executor  of  Frederick  Willjam,  for  a  term  of  ten 
fears,  at  an  annual  rent  of  twenty  thousand 
pounds  of  ginned  ootton:  that  Frederick  G.  Fraser, 
at  executor,  having  thus,  in  compliance  with  the 
wish  of  Frederick  William  Davie,  secured  a  lease 
of  tbe  place  for  a  number  of  years,  placed  Church- 
01  B.  Jones,  son  of  Martha  Bebeoca  Jones  and 
n«pbew  of  tbe  said  Frederick  William,  In  oharffe  of 
the  place,  and  the  widow,  with  the  said  Churchill 
&  Jooes.  continued  to  reside  upon  the  said  lands 
and,  with  tbe  said  Churchill  B.  Jones,  worked  the 
miA  plaatation  in  the  interest  of  the  estate  of 
Frederick  William  until  dispossessed  under  the 
prooeedincrs  in  the  case^of  Beckham  and  PeSauss- 
vre  affainm  DeSaussure. 

That  on  tbe  28th  of  June,  I860,  Fredw«'iok  O. 
Fraser,  brother  of  the  said  widow  and  the  said  ex- 
ecutor of  Frederick  William  Davie,  filed  a  bill  in 
equity  in  Blohland  district^  praying  to  be  relieved 
from  the  said  lease  on  the  ground  of  mistake,  as  he 
haditnoebeeo  advised  that  the  title  to  the  said 
laoft  was  not  la  the  said  William  B.  Davie,  but 
«itber  in  the  heir  general  of  Hyder  AUi  or  in  the 
liandionB  of  Hyder  AllLtbe  sons  of  Mrs.  Julia  A. 
Bedon:  that  to  ttds  suit  WlUiam  R.  Davie,  Richard 
f.  Bedon  and  Mrs.  Julia  A.  Bedon  and  their  sons, 
Josiah  Bedon,  Hyder  D.  Bedon  and  William  Z. 
BedoD,  and  Lewis  A  Beckham  and  William  F.  De- 
saasnire.  trustees  under  the  will  of  Hyder  A. 
usvie,  were  made  parties  and  the  bill  ta!ken  pro 
-ftmfemo  against  all  the  defendants. 

Ttmi  the  cause  came  on  to  be  heard  before  Chofi- 
'CeOor  Johnston,  who,  on  the  19th  of  March,  1861, 
by  deoree  disml^ed  we  said  bill;  that  notice  of  ap- 
peal from  this  deoree  was  flrfven,  but  tbe  appeal 
VIS  not  proeeouted  and  finally  abandoned,  and  the 
^ecree  remains  unreversed;  copies  of  which  lease, 
Dfll  and  decree  are  made  part  of  this  verdict. 

That  WUliam  R.  Davie,  then  residing  in  Ala- 
hama.  remained  in  possession  of  tbe  lands  by  his 
lenaotB  under  the  lease  until  his  dealh,  which  took 
Tiace  on  the  4th  January,  1854. 

Seventh.  That  some  time  after  the  death  of  Dr. 
Wiiiiain  B.  Davie,  to  wit,  on  the  0th  September, 
Iwi  an  action  of  trespass  to  try  title  was  brought 
ny  Lewis  A.  Beckham  and  Wtf  liam  F.  DeSaussure, 
^  survivors  of  Frederick  William  Davie,  Lewis  A. 
Beckham  and  William  F.  DeSsussure,  trustees 
under  the  win  of  Hyder  Alh  Davie,  against  Wil- 
nam  D.  DeSaussure,  in  the  court  of  common  pleas 
TOr  Chester  district,  and  upon  a  special  verdict 
foiinci  it  was  adjudged  that  the  said  plaintiffs 
l^evis  A.  Beckham  and  William  F.  DeSaussure,  had 
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right  and  were  entitled  to  the  said  lands,  and  that 
the  said  plaintilts  should  recover  against  the  said 
defendant,  William  F.  DeSaussure,  the  said  lands: 
which  Judgment  was,  upon  api>eal,  confirmed  by 
tbe  court  of  errors  for  the  State  o.'  South  Carolma. 
avcopy  of  the  record  in  which  case  is  made  part  of 
this  verdic^  that  under  this  Judgment  the  said 
Lewis  A.  Beckham  and  William  F.  DeSaussure 
obtained  possession  of  the  said  lands  in  the  year 
1856. 

Elarbth.  That  Frederick  O.  Frbser,  executor  of 
Frederick  William  Davie,  departed  this  life  on  or 
about  the  1st  February,  1852,  and  that  thereupon 
William  D.  DeSaussure,  who  had  been  named  to 
executor  in  the  will  of  Frederick  William  Da  via, 
qualified  thereon. 

Ninth.  That  some  time  after  the  decision  of  the 
court  of  errors  of  the  State  of  South  Carolina  of 
the  case  of  Beckham  and  DeSaussuro  against  De 
Saussure,  and  final  Judnnent  entered  thereon  in 
the  court  of  common  pleas  for  Chester  District, 
proceedings  were  had  in  the  court  of  equitv  for 
Chester  district,  by  and  among  the  children  of  Mrs. 
Julia  Bedon,  for  a  partition  of  the  Landsford 
plantation  among  said  children;  that  under  said 
proceedings  the  said  Landsford  plantation  was 
sold  by  the  commissioner  m  equity  for  Chester  dis- 
trict, and  that  ChurchiU  B.  Jones  became  the  pur- 
chaser, paying  a  portion  of  tbe  purchase  money  in 
cash  and  giving  his  bond,  with  a  mortga^  of  the 
premises,  for  the  balance;  that  thereafter  Churchill 
B.  Jones  conveyed  a  considerable  portion  of  said 
Landsford  plantation  to  Oadwalader  Rives  and 
W.  D.  Fudge  and  remained  in  possession  of  the  re- 
mainder himself;  that  thereafter  the  commissioner 
in  equity  for  Chester  district  filed  his  bill  In  the 
court  of  equi^  for  Chester  district  against  said 
Churchill  &  Jones,  C  Rives  and  W.  D.  Fudge  for 
a  foreclosure  of  the  mortga^  given  to  saia  com- 
missioner in  equity  to  secure  the  purchase  money; 
that  under  saia  proceedings  a  decree  of  foreclosure 
was  had,  a  sale  ordered  and  the  premises  sold  by 
said  commissioner  in  equity,  and  that  at  said  sale 
T.  Stobo  Farrow,  as  the  agent  of  the  children  of 
Mrs.  Julia  Bedon,  became  the  purchaser,  and  that 
under  said  title  the  defendants  now  hold,  and  that 
the  defendant  James  &  Hey  ward,  tbe  younger,  la 
now  in  possession  under  a  lease  from  T.  Stobo 
Farrow,  as  said  agent  of  said  heirs. 

Tenth.  That  the  said  plaintiffs,  William  R.  Davie, 
Mary  Fraser,  wife  of  Stephen  McPherson  Woolf, 
John  McKemde  Davie  and  Allen  Jones  Davie,  are 
the  only  survivinir  heirs-at-law  of  the  said  Dr. 
William  R.  Davie,  who  died  intestate,  and  that  the 
said  plaintiffs  are  citizens  of  the  State  of  Texas, 
and  are  of  the  ages  following,  to  wit :  William  R. 
Davie,  born  l5tD  June.  1848:  Mary  Fraser  Woolf, 
bom  6th  September.  1845;  John  McKeuzie  Davie, 
bom  24th  October.  1847;  and  Allen  Jones  Davie, 
bora  81st  JiUy,  1850. 

If  upon  tbe  facts  thus  found  the  court  shall  be 
of  opinion  that  the  plaintiffs  are  entitled  to  the 
land,  then  we  find  for  the  plaintiffs  the  land  de- 
scribed in  the  plat  made  bv  Charles  Boyd,  dated 
17th  Blay,  1813.  as  mentioned  In  the  plaintiffs*  com- 
plaint, and  which  lands  are  deslRuated  and  con> 
tained  within  the  lines  indicated  in  the  said  plat  by 
the  numbers  1, 2, 8, 4.  6, 6,  7, 8, 9,  10.  IL 12,  IS;  14, 15, 
16,  17,  18.  19,  20,  21,  22,  28,  ^^  25,  26.  28,  29,  80,  81, 
and  the  islands  opposite,  and  five  dollars*  dnmaffes: 
but  if  upon  the  facts  found  the  court  shall  be  of 
ophiion  that  the  plaintUts  have  no  title,  then  we 
find  for  the  defendants. 
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was  entered,  exclusiye  of  the  term  of  the  disa- 
bility of  Josiah  BedoD  as  an  infant  88  Fed. 
Rep.  93. 

We  are  of  opinion  that  the  judgment  must 
be  affirmed,  on  the  ground  that  the  question 
raised  hj  the  plaintiff  in  error  was  adjudicated 
conclusively,  so  far  as  he  is  concerned,  by  the 
decree  in  the  suit  in  equity  of  Frazer  y.  Davie, 
To  that  suit  Josiah  Bedon,  the  father  of  the 
plaintiff  in  error,  and  Mrs.  Julia  A.  Bedon, 
the  grandmother  of  the  plaintiff  in  error,  and 
her  husband,  Richard  8.  Bedon,  were  made 
defendants.  The  only  title  set  up  by  the 
plaintiff  in  error  is  one  alleged  to  be  derived 
through  his  father  and  his  grandmother.  The 
decree  in  tbe  suit  of  Frazer  v.  Datie  is  found 
by  the  special  verdict  in  this  case  to  have  been 
entered  March  19,  1851,  and  to  have  been  a 
decree  dismissing  the  bill.  The  bill  was  taken 
pro  confe9»o  against  all  the  defendants.  Notice 
of  an  appeal  from  that  decree  was  given,  but 
tbe  appeal  was  not  piosccuted  and  was  finally 
abandoned,  and  tbe  dcciee  remains  unre- 
versed. 

The  reply  in  this  suit  states  that  a  decree  in 
the  case  of  Frazer  v.  Davie  was  duly  entered 
on  March  19,  1851,  whereby  the  title  in  fee  of 
Dr.  William  Richardson  Davie,  the  father  of 
the  plaintiffs  herein,  in  the  premises  in  ques- 
tion, was  confirmed,  and  be  was  declar^  to 
be  in  rightful  possession  of  said  premises. 
The  special  verdict  finds  that  the  bill  in  the 
suit  of  Frazer  v.  Dave  claimed  that  the  title 
to  the  land  was  not  in  Dr.  William  Richardson 
Davie,  but  was  either  in  the  heir  general  of 
Hyder  Alll  Davie,  (namely,  Mrs.  Julia  A. 
Bedon),  or  in  the  erandsons  of  Hyder  Alii 
Davie,  the  sons  of  Mrs.  Julia  A.  Bedon,  and 
that  the  said  bill  was  taken  jsr&eanyesr)  a^tainst 
all  the  defendants,  including  Dr.  William 
Richardson  Davie,  Richard  8.  Bedon  and 
his  wife,  Julia  A.  Bedon,  and  their  sons.  Jo- 
siah Bedon.  Hyder  D.  Bedon  and  William  Z. 
Bedon,  and  Lewis  A.  Beckham  and  William 
F.  DeSauFsure,  trustees  under  the  will  of 
Hyder  Alii  Davie. 

It  is  claimed  by  the  plaintiff  in  error,  that 
the  court  lielow  erred  in  not  finding  that  the 
plaintiffs  in  this  suit  were  concluded  by  the 
case  of  Beekam  ▼.  DeSausiure;  and  in  not 
finding  that  Hyder  Alii  Davie  took  an  estate 
in  fee  in  the  plantation;  and  in  finding  that 
Josiah  Bedon,  Hyder  D.  Bedon  and  William 
Z.  Bedon  were  not  issue  male  of  Hyder  Alii 
Davie,  living  at  bin  death,  through  their 
mother,  Julia  A.  Bedon;  and  in  not  finding 
that  Josiah  Bedon,  senior,  the  father  of  the 
plaintiff  in  error,  died  leaving  issue  male  in  the 
person  of  the  plaintiff  in  erior,  and  that  the 
title  to  the  plantation  became  vested  in  the 
father  absolutely,  in  fee,  on  the  birth  of  the 
plaintiff  in  error;  and  in  finding  that,  as  to 
the  plaintiff  in  error,  the  decree  In  Frazer  v. 
Davie  determined  the  right  of  the  possession 
of  the  plantation,  and  was  res  adjudieata. 

The  bill  of  complaint  in  Frazer  v.  Datie 
alleged  that,  by  tbe  will  of  the  testator,  the 

Elantation,  on  the  death  of  Frederick  William 
^avie  without  male  issue,  passed  to  the  heirs 
of  Hyder  Alii  Davie,  he  having  left  as  male 
issue  the  sons  of  his  daughter,  Julia  A.  Bedon. 
who  were  alive  at  the  time  of  his  death.  The 
pruycr  of  that  bill  was  for  the  rescission  of  the 
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lease  from  Dr.  William  Richardioo  Davie  to 
Fraser,  on  the  grounds  set  forth  in  tbe  biU. 

It  is  objected  by  the  i^aintiff  in  error,  thai 
the  bill  in  Fraser  v.  D<wie  was  filed  in  fficb- 
land  district  while  tbe  phmtation  wm  in  Ches- 
ter district  We  perceive  no  force  in  that 
objection. 

The  case  of  Frazer  ▼.  Davie  is  reported  ia 
9  Rich.  L.  568,  noU,  and  that  of  Reokmm  ?. 
DeSaussure,  in  the  same  volume,  581. 

The  decree  of  March  19,  1851,  in  tbe  suit  of 
Frazer  v.  Davie,  was  prior  to  the  judgment  of 
September  29,  1856,  in  the  suit  of  Beckban 
and  DeSaussure,  as  trustees,  aeainat  DeBaim- 
ure,  executor  of  Frederick  William  Dsfie, 
and  as  the  plaintiffs  in  tbe  present  suit,  tbe 
tbe  heirs  at  hiw  of  Dr.  William  Ricbanivio 
Davie,  were  not  parties  to  the  suit  of  Beekam 
against  De8aussure,  the  judgment  in  that  soi: 
was  of  no  force  or  effect  in  favor  of  tbe  plain 
tiff  in  error,  as  against  the  decree  in  tbe  suit 
of  Frazer  v.  Davie, 

The  plaintiff  in  error,  thertfare,  hat  no  ene, 
and  the  judgment  is  affirmed, 

Mr.  Justice  Gray  was  not  present  at  the 
argument  and  took  no  part  in  tbe  dectaioQ  d 
this  case. 
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9, 

DAVID  B.  BUDD  bt  au 

(See  8.  a  Reporter*B  ed.  154-lTU 

Act  of  June  S,  187S,  in  regard  t9  pmUie  tadb 
— evidence  of  fraud—^ther  tranmtUom  m 
evidence  of  fraud—failure  to  €rmmimt  wit- 
neteee  Unier  and  etone  land  thtirmimmfim 
of  land  ojffeere,  when  eonohuiws, 

L  Tbe  Act  of  June  8, 1878,  In  relslloa  to 
pubbc   lands    valuable  chiefly  f 
stone,  which  forbids  tbe  aoquirliiff 
one  person  for  tbe  benefit  uf  anoCber,  dos 
limit  the  dominion  which  the 
the  land  after  its  purchase  from  the  go 
or  restrict  his  power  of  atleoatloo. 

2.   BeoauAB  a  partj  has  dooewroiw  at 

and  in  one  transactJoii,  It  does  not 

foliow  that  be  has  done  Ifte 

and  in  other  tranaactioiis. 
&    Proof  of  a  prior  unlawful 

tbe  patentee,  in  purohasinff  publio 

the  Act  of  June  8. 1878,  In 

establish  a  prior  unlawful  agreeoMot  In  this  omt. 

4.    Wherethe  government  tails  to  exefdwItoHfffet 
of  cross-examination  of   adverse 
cannot  be  permitted  to  make  Its  failure  a 
impeaching  tneir  sworn  statemeota. 

ft.  Lands  are  not  excluded  from  sale  as  ttmhetuo4 
stone  lands,  under  the  Act  of  June  8,  VKt.  bacsow 
in  the  future  by  large  expenditares  at 
and  labor  they  may  be  rendered  soltabla  for 
tlvation;  it  is  enough  that  at  the  tlae  of 
purchase  they  are  not  lit  therefor. 

a.   In  the  absence  of  fraud  or  aooM 


t 
of 


NoTB.— ^  to  prt-empeiofi  rl0lMs,  see  mM  u> 
United  States  v.  Fiiigerald,  l(k  785^ 

That  patents  for  land  may  be  mi 
see  note  to  Miller  r.  Kerr,  6:  SBU 

As  to  errors  in  surveys  and  lissvt  iittiums  *i  par«i* 
for  lands;  how  eoiutmed,  aee  note  to  Watts  v.  Uo*- 
sey,  6:  488. 

Am  to  land  grants  to  mOroodi,  see  note  to  Kaaat 
PsQ.  B.  Co.  V.  Atchison,  T.  4  8.  F.  R.  Oow  ft  1M. 
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to  invoke  tlMjurlsdlotioii  and  power  of  a  court 
at  eqnftj,  the  determlnatloii  of  the  land  officers 
ts  to  the  flMti  whether  the  giyen  tract  is  or  Is  not 
It  for  eulttratiOD,  is  condosiTa 

[No.  1891.] 
Argued  Feb,  J,  1892,    Decided  March  28, 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Washington,  in  fayor  of  defendanis  David  £. 
Bddd  and  James  B.  Montgomery,  dismissing  a 
suit  in  equi^  brought  by  the  Dnited  States  to 
let  aside  a  patent  for  land  on  the  ground  of 
fraud,  and  as  forbidden  by  the  statute.  Af- 
firmed. 
iSee  same  case  below,  48  Fed.  Rep.  680. 

Statement  by  Mr,  Juetiee  Brewer: 
On  July  23, 1883.  the  defendant,  David  E. 
I    Budd,  applied  at  the  United  States  land  office  at 
^    VaBCOver,  Washington  Territory,  for  the  pur- 
chase as  timber  land  of  the  soutbeastouarter  of 
lection  12,  township  9,  range  1,  west,  Willamette 
meridian.    On  November  10, 1882,  he  paid  the 
porchase  price,  ^.60  per  acre,  and  received 
the  receiver's  cerdficate,  and  on  the  5th  day  of 
May,  1888,  a  patent  was  duly  issued  to  him. 
On  December  4, 1882,  be  conveved  the  land 
to  the  other  defend  ant,  James  B.  Montgomery. 
His  entry  and  purchase  were  made  under  the 
"Timber  and  Stone"  Act  of  June  8, 1878.    20 
8Ut.  at  L.  89.    Section  1  of  this  Act  provides: 
'That  snrveved  public  lands  .  .  .  valuable 
diieflyfor  timber,  but  unfit  for  cultivation, 
and  whidi  have  not  been  offered  at  public  sale 
according  to  law,  may  be  sold-.  .  .  in  quantities 
sot  exceeding  one  hundred  and  sixty  acres  to 
anyone  ...  at  the   minimum  price  of  two 
y    dollars  and  fifty  cents  per  acre;  ana  lands  valua- 
^    ble  diiefly^  for  stone  may  be  sold  on  the  same 
terms  as  timber  lands." 

Section  2,  so  far  as  it  is  applicable  to  the 
case  at  bar,  is  as  follows: 

"Sec.  2.  That  any  person  desiring  to  avail 
bimself  of  the  provisions  of  this  Act,  shall  file 
with  the  register  of  the  proper  district  a  writ- 
ten statement  in  duplicate,  one  of  which  is  to 
be  transmitted  to  the  C^neral  Land  Office,  des- 
isnatin^  by  legal  subdivisions  the  particular 
uact  of  hind  be  desires  to  purchase,  setting 
forth  that  the  same  is  unfit  for  cultivation  and 
valoahle  chiefly  for  its  timber  or  stone,  .  .  . 
that  deponent  has  made  no  other  application 
imder  this  Act;  that  he  does  not  apply  to  pur- 
clttse  the  same  on  speculation,  but  iq  good 
faith  to  appropriate  it  to  his  own  exclusive  use 
iod  benefit;  and  that  he  has  not,  directly  or 
iodiiectly.  made  any  agreement  or  contract,  in 
tDy  way  or  manner,  with  any  person  or  per- 
sons whatsoever,  by  which  the  title  which  be 
migbt  acquire  from  the  j^ovemment  of  the 
United  States  should  inure  in  whole  or  in  part, 
to  the  benefit  of  any  person  except  himself; 
which  statement  must  be  verified  by  the  oath 
of  the  applicant  before  the  register  or  the 
receiver  of  the  land  office  within  the  district 
where  the  land  is  situated;  and  if  any  person 
taking  such  oath  shall  swear  falsely  in  the 
premises,  he  shall  be  subject  to  all  the  pains 
sod  penalties  of  perjury,  and  shall  forfeit  the 
money  which  he  may  have  paid  for  said  lands 
•nd  all  right  and  title  to  the  same;  and  any 
<rant  or  conveyance  which  he  may  have  made. 
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except  in  the  hands  of  bona  fide  purchasers, 
shall  be  null  and  void." 

The  third  section  of  said  Act,  so  far  as  here 
applicable,  is  as  follows: 

"Sec  8.  That  upon  the  filing  of  said  state- 
ment ...  the  register  of  the  land  office  shall 
post  a  notice  of  such  application,  embracing  a 
description  of  the  lana  by  legal  subdivisions, 
in  his  office,  for  a  period  of  sixty  days,  and 
shall  furnish  the  applicant  a  copy  of  the  same 
for  publication,  at  the  expense  of  such  appli- 
cant, in  a  newspaper  published  nearest  the  K>ca- 
tion  of  the  premises  for  a  like  pNeriod  of  time; 
and  after  the  expiration  of  said  sixty  days,  if  no 
adverse  claim  snail  have  been  filed',  the'  person 
desiring  to  purchase  shall  furnish  to  the  regis- 
ter of  the  land  office  satisfactory  evidence,  first, 
that  said  notice  of  the  application  prepared  by 
the  register  as  aforesaid  was  duly  published  io 
a  newspaper  as  herein  required;  secondly,  that 
the  land  is  of  the  character  contemplated  in 
this  Act;  .  .  .  and  upon  payment  to  the  proper 
officer  of  the  purchase  money  of  said  land, 
together  with  the  fees  of  the  register  and  the 
receiver,  as  provided  for  in  case  of  mining 
claims  in  the  twelfth  section  of  the  Act  ap- 
proved May  tenth,  eighteen  hundred  and 
seventy-two,  the  appliraot  may  be  permitted 
to  enter  said  tract,  and,  on  the  transmission  to 
the  Oeneral  Land  Office  of  the  papers  and  testi- 
mony in  the  case,  a  patent  shall  issue  thereon.** 

On  March  15, 1886,  the  government  filed  this 
billin  the  District  Court  oftbe  Second  Judicial 
District  of  Washington  Territory,  making 
Budd  the  patentee  and  Montgomery  his  grantee 
parties  defendant,  the  purpose  of  which  was 
to  set  aside  the  patent  and  the  title  by  it  con- 
veyed, on  the  ground  that  the  land  was  not 
timber  land  within  the  meaning  of  Ibe  Act, 
and  that  the  title  to  it  was  obtained  wrongfully 
and  fraudulently,  and  in  defiance  of  the  re- 
strictions of  the  statute.  The  defendants  ap- 
peared and  answered  under  oath  denying  the 
charges,  proofs  were  taken,  and  on  final  hear- 
ing a  decree  was  entered  in  their  favor  dismis- 
sing the  bill  (48  Fed.  Rep.  630,)  from  which 
decree  the  United  States  appealed  to  this  court. 

Mr,  A.  X.  Parker,  Aeat,  AUy-Qen,,  foi 
appellant: 

In  SnithiU  v.  Gotoen,  10  Land  Owner,  78,  it 
was  held  by  the  Department  that  the  Act  un- 
der consideration  contemplated  the  sale  as 
timber  land  of  such  tracts  only  as  had  '*  soil 
untit  for  ordinary  agricultural  purposes  when 
cleared  of  timber." 

Rowland  v.  Clemens,  2  Land  Dec.  688;  EUU 
V.  Moore,  0  Land  Dec.  630;  Orou  v.  Orooke,  *» 
Land  Dec.  140. 

Where  the  land  would  be  unfit  for  ordinart 
cultivation  if  it  was  cleared  of  timber,  theappU 
cation  must  be  rejected. 

Reed  v.  Fitzqerald,  8  Land  Dec.  150. 

Mr,  Jefferson  Chandler*  for  appellees: 

The  decree  and  character  of  evidence  re- 
quired to  sustain  a  suit  in  equity  to  set  aside  a 
patent  for  land  is  declared  in  United  States  v. 
Maxwell  Land  Grant  Go.  121  U.  S.  325  (80:049). 
That  case  upholds  the  rulos  of  evidence  con- 
tended for  in  this  case. 

The  rule  in  the  Maxwell  Land  Grant  rase  i« 
affirmed  in  Colorado  C,  d  1.  Co.  t.  Vniten 
States.  123  U.  S.  307  (81:  182). 
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The  proof  must  not  only  establish  the  fact 
io  the  satisfaction  of  the  court  that  the  land  in 
controversy  was  not  chiefly  valuable  for  tim- 
ber, but  it  must  show  that  the  applicant  knew  it 
was  not  at  the  time  of  making  his  application. 

United  8tate$  v.  Inm  BUver  Min.  Co,  24  Fed. 
Rep.  568. 

Land  fit  for  cultivation  is  land  which  in  its 
natural  condition  is  suitable  for  farming  pur- 
poses by  ordinary  tillage. 

Keeran  t.  QriJUh,  84  CaL  681. 

If  the  land  was  entered  and  sold' in  good 
faith,  subsequent  inspection  of  the  land  wnich 
results  in  modified  official  opinion  about  its 
character  does  not  avoid  the  patent. 

Western  Fae.  R  Co,  v.  United  States,  108  U. 
S.  510-^18  (27:  806);  United  States  v.  Colorado, 
C.dLOo.  123  U.  S.  827  (31:  190). 

The  statute  impresses  no  limitation  on  the 
patentee's  right  of  alienation. 

Under  this  conveyance  by  the  Government 
of  the  land  authorized  bv  this  statute,  a  fee 
simple  title  is  granted  to  the  purchaser.  Such 
a  title  signifies  a  pure  inheritance,  clear  of  any 
qualification  or  condition.  It  is  an  estate  of 
perpetuity  and  confirms  an  unlimited  power 
of  alienation. 

Anderson,  Law  Diet.  461: 4  Kent,  Com.  p.  5; 
Zott  V.  Wpekoff,  1  Barb.  575;  Jackson  v.  Van 
Zandt,  12  Johns.  177;  1  Hiil.  Real  Prop.  35-38; 
Farnum  v.  Loomis,  2  Or.  82;  Haynes  v.  Bourn, 
42  Vt  090. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

In  the  brief  of  counsel  for  the  government 
it  is  stated  that  "the  two  princip^  questions 
arising  in  the  case  are:  Fu-sL  Is  there  such  a 
combination  or  conspiracy  shown  to  have  ex- 
isted to  obtain  this,  or  this  and  other  timber 
lands  for  the  defendant  Montgomery,  as  au- 
thorizes the  annulment  of  the  patent  issued  to 
Budd?  Second.  Is  Und  of  the  character  and 
description  of  this  quarter  section  subject  to 
entry  and  purchase  under  the  'Timber  and 
Stone  Acf  of  l878r 

The  first  question  is,  perhaps,  stated  too 
broadly,  for  the  inquiry  is  necessarily  limited 
to  the  land  in  controversy.  If  its  title  was 
fairly  acquired,  it  matters  not  what  wrongs 
have  been  done  by  either  defendant  in  acquir- 
ing other  lands;  so  the  question  properly  to  be 
considered  is,  was  this  land  wrongfully  and 
fraudulently  obtained  from  the  government? 
We  have  had  many  cases  of  this  nature  before 
us.  and  the  rules  to  guide  in  its  determination 
have  been  fully  settled.  Kansas  City,  L.  dt  8. 
K.  H.  Co.  V.  Breicster,  118  U.  S.  682  j;30:281]; 
United  States  v.  Maxwell  Land  Grant  Co,121  U. 
a  325. 381  [30:949,  959];  Colorado  Coal  d  2.  Ob. 
V.  United  States,  123  U.  S.  807  [31:1821:  United 
States  y.  Des  Moines  Co.  142  U.  8.  510  [35:10991. 

In  the  second  of  these  cases  Mr,  Justice  Mil- 
ler thus  clearly  states  the  rule: 

"We  take  the  general  doctrine  tc  fe%  that 
when  in  a  court  of  equity  it  is  proposed  ^  set 
aside,  to  annul  or  to  correct  a  written  instru- 
ment, for  fraud  or  mistake  in  the  execution  of 
the  instrument  itself,  the  testimony  on  which 
this  is  done  must  be  clear,  unequivocal,  and 
convincing,  and  that  it  cannot  be  done  upon  a 
bare  preponderance  of  evidence  which  leaves 
the  issue  in  doubt    If  the  proposition,  as  thus 
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laid  down  in  the  cases  dted,  is  somid  In  re^vd 
to  the  ordinary  contracts  of  private  individnais, 
how  much  more  should  it  be  observed  wbera 
the  attempt  is  to  annul  the  grants,  the  patentt. 
and  other  solemn  evidences  of  title  emanating 
from  the  government  of  the  United  States  na- 
der  its  official  seal.  In  this  class  (»f  cases,  tlw 
respect  due  to  a  patent,  the  presomptioiis  that 
all  the  preceediog  steps  required  by  the  law 
had  been  observed  before  its  issue,  the  immenit 
importance  and  necessity  of  the  stability  of 
titles  dependent  upon  these  official  iostnnne&ts, 
demand  that  the  effort  to  set  tbem  aside,  to 
annul  them,  or  to  correct  mistakes  in  tlieai, 
should  only  be  successful  when  the  allegatioiis 
on  which  this  is  attempted  are  deariy  slated 
and  fuUy  sustained  by  proof.  It  is  not  to  be 
admitted  that  the  titles  by  which  so  much  prop- 
erty in  this  country  and  so  roauv  rights  are 
beid,  purporting  to  enumate  from  tbeautborita> 
tive  action  of  the  officers  of  the  covemment, 
and,  as  in  this  case,  under  the  seal  and  signa- 
ture of  the  President  of  the  United  States  him- 
self, shall  be  dependent  upon  the  hazard  of 
successful  resistance  to  the  whims  and  caprkei  .  j 
of  every  person  who  chooses  to  attack  tbem  :a  ^ 
a  court  of  justice;  but  it  should  be  well  under- 
stood that  only  that  class  of  evidence  which 
commands  respect,  and  that  amount  of  it 
which  produces  conviction,  shall  nuke  inch 
an  attempt  successful." 

This  case  is  even  stronger  in  its  aspects  tbaa 
some  that  have  been  before  us,  for  if  the  pa^ 
ticular  wrong  charged  upon  the  defendants  be 
established  the  money  paid  is,  by  the  second 
section  of  the  Act.  forfeited,  and  there  is  not 
even  the  possibility  suggested  in  the  case  of 
United  States  v.  Trinidad  Coal  dt  C,  Co.,  137  C. 
8.  160  [34: 640],  of  an  equitable  claim  opoa 
the  government  for  its  subsequent  repaymeoL 
The  hardshi  p  of  such  a  resut  t,  so  differait  froa 
that  which  is  always  enforced  in  suits  betwcea 
individuals,  makes  it  imperative  that  no  decns 
should  pass  against  the  defendants  nnlea  ths 
wrong  be  clearly  and  fully  estaUisbed. 

The  particular  charge  is,  that  Bodd,  befoia 
his  application,  had  unlawfully  and  frsiado* 
lently  made  an  agreement  with  hia  oo  defend- 
ant, Montgomerv,  bv  which  the  title  be  was 
to  acquire  from  the  ttnited  States  ahooU  inon 
to  the  benefit  of  such  co-defendant  Upon  this 
question,  the  fact  that  atands  oat  prominently 
is,  that  there  is  no  direct  testimony  that  Budd 
made  any  agreement  with  Montgomery,  or 
even  that  they  ever  met,  or  either  uqw  of  the 
existence  of  the  other,  untO  after  Bodd  bed 
fully  paid  for  the  land.  No  witness  ever  koew 
or  heard  of  any  agreement  What,  then,  ii 
the  evidence  upon  which  the  govenmeat 
relies  ?  It  appears  that  Montgomery  purchsaed 
luite  a  number  of  tracts  of  timber  laodi  Sa 
tiat  vicinity,  some  ten  thousand  acres,  m 
claimed  by  one  of  the  witnesses;  that  the  titls 
to  twenty-one  of  these  tracts  was  obtained  froa 
the  government  within  a  year,  by  various  pu^ 
ties, but  with  the  same  two  witnesses  to  the  ap- 

Slication  in  each  case;  that  the  purchastt  by 
iontgomery  were  made  shortly  sJter  the  pay- 
ment to  the  government,  and  in  two  instwoei 
a  day  or  so  before  such  payment;  that  thm 
various  deeds  recite  only  a  nominal  cottsidcn> 
tion  of  one  dollar;  that  Budd  and  MootgoateiT 
were  residents  of  the  same  city,  Portlsto, 
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Orecoo;  (hat  one  of  the  two  witnesses  to  these 
tppUctdoos  was  ezaminiDg  the  lands  in  that 
Tidnity  and  reporting  to  Montgomery:  and 
and  that  the  patentee,  Budd,  years  after  his 

I  ooDveyance  to  Montgomery,  stated  to  a  govern 
meat  agent  who  was  makmg  inquiry  into  the 
tnnaaction  that  he  still  held  the  land  and  had 
not  sold  it,  hut  that  it  was  "in  soak."  But 
inrelv  this  amounts  to  little  or  nothing.  It 
iun{My  shows  that  Montgomery  wanted  to  pur- 
chase a  large  bodv  of  limber  lands,  and  did 
purchase  them.  This  was  perfectly  legitimate, 
and  implies  or  suggests  no  wrong.  The  Act 
does  not  in  any  respect  limit  the  dominion 
which  the  purchaser  has  over  the  land  after  its 
pun^ase  from  the  government,  or  restrict  in 
the  slightest  his  power  of  alienation.  All  that 
it  denounces  is  a  prior  agreement,  the  acting 
for  another  in  the  purchase.  If  when  the  title 
passes  from  the  government  no  one  save  the 
porchaser  has  any  claim  upon  it,  or  anjr  con- 
tract or  agreement  for  it,  the  Act  is  satisfied. 
Montgomery  might  rightfully  go  or  send  into 
that  yidnity  and  make  known  generally,  or  to 
individuals,  a  willingness  to  buy  timber  land 
at  a  price  in  excess  of  that  which  it  would  cost 
to  obtain  it  from  the  government;  and  anv  per- 
•OD  knowing  of  that  offer  might  rightfully  go 
to  the  land  office  and  make  application  and 
purchase  a  timber  tract  from  the  government, 
and  the  facts  above  stated  point  as  naturally 
to  soc4i  a  state  of  affairs  as  to  a  violation  of 
the  law  by  d^nite  agreement  prior  to  any  pur- 
chase from  the  government — point  to  it  even 
nu>re  naturally,  for  no  man  is  presumed  to  do 
wrong  or  to  violate  the  law,  and  every  man  is 
presumed  to  know  the  law.  And  in  this  re- 
spect the  case  does  not  rest  on  presumptions, 
for  the  'testimony  shows  that  Montgomery 
knew  *be  statutory  limitations  concerning  the 
acqoi&.ion  of  such  lands,  and  the  penalties 
attached  to  any  previous  arrangement  with  the 
patentee  for  tfieir  purchase.  Nor  is  this  a  case 
m  which  one  particular  tract  was  the  special 
object  of  desire,  and  in  which  therefore  it 
might  be  presumed  that  many  things  would 
be  risked  in  order  to  obtain  it;  for  it  is  clear 
from  the  testimony  that  not  the  land  but  the 
timber  was  Montgomery's  object,  and  any  tract 
bearing  the  quality  and  quantity  of  tiniber 
(and  there  were  many  such  tracts  in  that 
vicinity)  satisfied  his  purpose.  This  is  evident, 
tmong  other  things,  m>m  the  testimony  of  one 
Tipperry,  upon  which  some  reliance  is  placed 
by  the  government,  which  was  that  Mont- 
gomery offered  him  one  hundred  dollars  be- 
sides  all  bis  expenses  if  he  woiUd  take  a  tim- 

1  ber  claim  in  that  vicinity  (no  particular  tract 
being  named)  and  afterwards  sell  to  him.  The 
g>verQment  relies  also  on  the  testimony  of 
Edward  J.  Searls,  that  Montgomenr  promised 
to  give  him  $125,  and  all  coats  and  expenses, 
if  be  would  enter  a  tract  of  timber  land  and 
convey  to  him,  and  that  thereafter  Montgom- 
ery advanced  the  monev  for  the  payment  to 
the  government,  and  subsequently,  on  receipt 
of  a  deed,  paid  him  the  $125.  If  it  be  con- 
ceded that  this  testimony  as  to  another  trans- 
action be  competent  in  this  case,  and  there  be 
pat  upon  the  testimony  the  worst  possible  con- 
stroction  against  Montgomery,  to  the  effect 
that  he  maae  a  distinct  and  positive  agreement 
^tb  Searls  for  the  purchase  of  a  tract  which 
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the  latter  was  to  enter  and  obtain  from  the 
government,  and  so  a  transaction  within  the 
exact  denunciation  of  the  statute,  still  that  tes- 
timony only  casts  suspicion  on  the  transaction 
in  question  here,  and  suggests  the  possibility 
of  wrong  in  it.  Because  a  party  has  done 
wrong  at  one  time  and  in  one  transaction,  it 
does  not  necessarily  follow  that  he  has  done 
like  wrong  at  other  times  and  in  other  transac- 
tions. Suppose  in  each  of  the  twenty  one  cases 
specified  in  the  testimony  the  government  had 
filed  a  separate  bill  making  the  patentee  and 
Montgomerv  parties  defendant,  and  charging 
in  each,  as  here,  a  prior  unlawful  agreement, 
and  in  twenty  of  them  the  patentee  and  Mont- 
gomery had  each  answered,  denying  under 
oath  any  prior  agreement,  while  in  the  twentv- 
flrst  they  had  likewise  answered,  admittin;^  in 
full  as  charged  the  making  of  such  an  unlaw- 
ful agreement,  would  the  admission  in  the  one 
case  be  adjudged,  in  the  face  of  the  denial 
under  oath  in  the  other  twenty,  clear,  full,  and 
convincing  proof  that  in  those  cases  likewise 
there  was  a  prior,  unlawful  agreement  ?  And^ 
yet  such  admission  of  both  patentee  and  Mont- 
gomery would  be  stronger  and  more  satis- 
sactory  evidence  than  the  separate  testimony 
of  the  patentee.  And  this  is  all  the  testimony 
which  in  any  manner  points  to  wrong  in  this 
transaction.  Surely  this  does  not  come  up  to 
the  rule  so  well  established,  as  to  the  necessary 
proof  in  a  case  like  this. 

But  it  is  suggested,  that  there  is  a  presump- 
tion of  law  that,  where  it  appears  that  a  trans- 
action is  wholly  within  the  knowledge  of  one 
party  to  a  suit,  and  he  fails  to  disclose  fully 
the  facts  concerning  such  transaction,  it  was 
of  the  character  claimed  by  the  adverse  party. 
Rut  that  proposition  has  no  application  here. 
The  charge  is  that  Budd  made  a  prior  agree- 
ment with  Montgomery.  When  Budd  made 
his  application  he  filed  an  affidavit  swearing 
that  he  had  made  no  agreement  with  any  one. 
This  is  one  denial  under  oath  of  the  truth  of 
this  charge.  In  the  bill  as  filed  answers  under 
oath  were  called  for*  and  Budd  and  Mont- 
gomery each  filed  an  answer  under  oath  deny- 
ing specifically  the  existence  of  any  such  prior 
agreement;  and  an  answer  under  oath  in  an 
equity  case,  when  called  for,  is  to  betaken  asevi> 
dence.  But  it  is  said  that  neither  one  of  the 
defendants  appeared  as  a  witness,  nor  did  the 
notary  who  took  the  acknowledgment  of 
Budd's  deed  to  Montgomery,  nor  did  White  or 
Rockwell,  the  two  witnesses  to  the  application 
of  Budd  for  purchase  of  the  land.  As  no 
wrong  is  charged  against  the  three  latter,  if 
the  government,  the  complaining  party,  failed 
to  cSl  them,  it  is  to  be  presumed  that,  upon 
inquiry,  it  found  that  they  knew  nothing 
which  would  tend  to  substantiate  its  claim. 
With  regard  to  the  two  defendants,  they  hav- 
ing once  sworn  that  there  was  no  agreement, 
there  was  nothing  further  to  disclose.  If  the 
government  douoted  their  statements  under 
oath,  it  could  have  called  either  one  and  cross- 
examined  him  to  its  satisfaction.  It  is  familiar 
law  that  where  a  witness  discloses  in  his  testi- 
mony that  he  is  adverse  in  interest  and  feeling 
to  the  party  calling  him,  the  latter  may  change 
the  character  of  his  examination  from  a  direct 
to  a  cross  exammation,  and  the  opposing  party 
is  always  adverse  in  interest.     In  Clarke  v. 
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Snffery,  Ryan  9b  M.  126.  in  which  the  plain- 
titt's  counsel  called  the  defendant  as  his  own 
witness  and  aoueht  to  cross-examine  him.  Chief 
Justice  Best  said:  "If  a  witness,  by  his  con- 
duct in  the  box,  shows  himself  decidedly  ad- 
verse, it  is  always  in  the  discretion  of  the  judge 
to  allow  a  cross-examination;  but  if  a  witness 
called,  stands  in  a  situation  which  of  necessity 
makes  him  adverse  to  the  party  calling  him,  as 
in  the  case  here,  the  counsel  may,  as  matter  of 
riffbt,  cross  examine  him."  See  also  People  y. 
Mather,  4  Wend.  229;  Bank  of  Northern  Lib- 
erties y.  Davis,  6  WatU  &  S.  285;  Totons  v. 
Alford,  2  Ala.  878.  The  government  failed  in 
this  case  to  exercise  such  right  of  cross-exami- 
nation, and  surely  cannot  now  be  permitted  to 
make  its  failure  a  basis  of  impeaching  tbeir 
sworn  statements.  Indeed,  in  view  of  the 
meagreness  of  this  testimony,  it  is  not  to  be 
wondered  at  that  the  counsel  for  the  govern- 
ment could  conscientiously  make  no  stronger 
claim  than  this: 

*•  While  the  proofs  of  conspiracy  and  com- 
bination involving  the  two  defendants  is  not 
so  direct  and  full  as  a  complainant  might  de- 
sire to  establish,  it  is  yet  believed  that  the  Ju- 
dicial ludgment  upon  the  facts  shown  may 
fairly  be  that  the  obtaining  of  tbe  lands  by 
Montgomery,  as  shown  in  the  record,  iccludf- 
ing  the  Budd  tmct,  was  in  contravention  of 
the  provisions  of  the  '  Timber  and  Stone  Act,' 
and  that  the  patent  and  deed  now  assailed 
■hotild  be  declared  void." 

With  regard  to  the  second  question:  The 
description  in  the  Act  is  of  lands  '*  valuable 
chiefly  for  timber,  but  unfit  for  cultivation." 
It  is  conceded  that  these  lands  were  valuable 
chiefly  for  timber.  It  is  claimed,  however, 
that  they  were  flt  for  cultivation,  and  there- 
fore not  within  the  description  of  lands  pur- 
rbasable  under  this  Act.  But  obviously  at  the 
time  of  the  purchase  the  land  was  unflt  for 
cultivation.  It  was  covered  with  a  dense 
growth  of  timber;  flr  trees,  many  of  them  two 
hundred  feet  in  hciirht  and  flve  feet  in  diame- 
ter. In  respect  to  t  he  testimony  the  trial  court 
makes  this  comment:    • 

'*  Thirteen  witnesses  were  called  who  testi- 
fied that  tbe  soil  is  stony  and  inferior  for  farm- 
ing purposes;  that  it  contains  excellent  fir  and 
cedar  timber,  besides  hemlock  and  an  under- 
growth of  various  shrubs  and  brush;  that  tbe 
trees  are  large,  tall,  and  st might,  and  sound, 
and  will  yield  from  5u,000  to  150.000  feet  of 
the  best  quality  of  lumber  per  acre,  and  this 
testimony  and  estimate  is  not  controverted. 
The  field-notes  made  by  the  government  sur- 
vey or  at  the  time  of  surveying  the  land,  more 
than  twenty -five  years  ago.  describe  the  land 
as  being  stony  and  second-rate,  and  tbe  timber 
as  fir,  cedar,  and  hemlock,  and  the  most  con- 
vincing testimony  of  all  is  a  series  of  twelve 
photographs  taken  near  tbe  centers  of  each 
legal  subdivision  of  the  tract.  These  pictures 
exnibit,  with  unerring  certainty  and  faithful- 
ness, magnificent  trees  standing  so  near  together 
as  to  force  each  other  to  grow  straight  and  tall. 
They  satisfy  the  court  that  this  tract  is  valua- 
ble and  desirable  for  the  timber  uix>n  it,  and 
also  that  no  man  would  be  willing  to  subju- 
gate this  piece  of  forest  for  the  mere  sake  of 
cultivating  it." 

If  it  be  suggettfid  that  this  dense  forest  might 
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be  cleared  off  and  then  the  ^and  become  anita- 
ble  for  cultivation,  the  reply  is,  that  the  itaft- 
ute  does  not  contemplate  wfaAt  may  be,  bat 
what  is.  Lands  are  not  excluded  by  the  teope 
of  the  Act  because  in  the  future,  tiy  terge  ex- 
penditures of  money  and  labor,  ther  may  bt 
rendered  suitable  for  cultivation.  It  ii  cnoa^ 
that  at  the  time  of  the  purchase  thcj  are  ooc, 
in  their  then  condition,  fit  therefor.  Tbe  stat- 
ute does  not  refer  to  the  probaMlitiet  of  the 
future,  but  to  the  facts  of  the  present.  Many 
rocky  hill-slopes  or  stony  fields  in  New  Eng 
land  have  been,  by  patient  years  of  ntberiBg 
up  and  removing  the  stones,  made  ndr  fam- 
ing land:  but  surely  no  one  before  tbe  com- 
mencemeot  of  these  labors  would  have  eined 
tbem  fit  for  cultivation .  We  do  not  men  thai 
the  mere  existence  of  timber  on  land  brin^  h 
within  the  scope  of  the  Act.  The  aigsificant 
word  in  the  statute  is  "chiefly."  Ttm  grow- 
ing on  a  tract  may  be  so  few  in  nomber  or  ao 
small  in  size  as  to  be  easily  cleared  off,  or  not 
seriously  to  affect  its  present  and  general  fit- 
ness for  cultivation.  So,  on  the  oUier  band, 
where  a  tract  is  mainly  covered  with  a  deaat 
forest,  there  may  be  small  openings  acattrred 
through  it  susceptible  of  cultivatioo.  Tbe 
chief  value  of  tbe  land  must  be  its  timber,  and 
that  timber  must  be  so  extensive  and  to  deaae 
as  to  render  the  tract  as  a  wh*^  in  ^  pce»- 
ent  state,  substantially  unfit  for  cnnivt 
tion. 

But  after  all,  the  question  is  not  ao  mndk 
one  of  law  for  the  courts  after  the  lame  of  the 
patent,  as  of  fact,  in  the  first  instanoe,  f<H'  tht 
determination  of  the  land  ofllcers.  Tlieeoiirti 
do  not  revise  their  determination  upon  a  mot 
question  of  fact  In  the  abeenoe  of  tnnA  er 
some  other  element  to  invoke  the  JuriadMoa 
and  powers  of  a  court  of  equity,  tbe  dcle^ 
mination  of  the  land  officers  as  to  the  fael 
whether  tbe  given  tract  is  or  ia  not  flt  for  cul- 
tivation, is  oonduslve.  There  Is,  in  vaA 
cases,  no  general  appeal  from  the  land  offlcm 
to  the  courts,  and  especially  after  the  title  bat 
passed,  and  the  money  been  paid.  We  do 
not,  however,  need  to  rest  upon  this  propesi- 
tion  in  this  case,  for  the  testimony  drarir 
shows  that  the  tract  as  a  whole  waa  imt  flt  for 
cultivation,  but  was  valuable  chldly  for  to 
timber. 

We  see  no  error  in  tfie  rvlings  ef  CA«  Crial 
oouri,  and  its  dearee  will  be  aJIrwUd. 


Mr.  JtuUce'Brown  dissenting: 

Mr,  Jystiee  Harlan  and  myself  agree  whh 
the  majority  of  the  court  in  its  constmctioa  of 
the  Timber  and  Stone  Act  of  June.  1878,  that 
it  provides  for  tbe  sale  of  lands  valuable  chiefly 
for  timber,  but  unfit,  at  the  timeifmicA  sak^ 
for  cultivation.  From  so  much  of  the  oniaioa. 
however,  as  holds  that  the  purchase  of  th«» 
lands  by  tbe  defendant  Montgomery  was  boas 
fide,  we  are  constrained  to  diaaent 

The  object  of  tbe  Act  in  oueatioii  waa  tt 
authorize  the  sale  of  timbered  lands  ha  loltaec 
exceeding  160  acres  to  any  one  penoo,  at  a 
minimum  i>rice  of  $2.50  per  acre;  a^  ia  t^ 
therance  of  this  object,  it  waa  provklea  lo  sec- 
tion 2,  that  the  applicant  must  make  oath  thai 
he  has  marie  no  other  application  uder  tiM 
Act;  that  he  does  not  ap|uy  to  porchaae  tka 
same  on  speculation,  but  in  good  faith  to  ap- 
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propriate  it  to  bis  own  ezdusivo  use  and  bene- 
fit; and  that  he  has  not,  directly  or  indirectly, 
made  any  agreement  or  contract  in  any  way 
or  manner  with  any  person  or  persons  what* 
•oe?er,  l^  which  the  title  be  might  acquire 
from  the  government  of  the  United  States 
sboold  inure,  in  whole  or  in  part,  to  the  bene- 
fit of  any  pcnon  except  himself. 

The  facta  in  regard  to  this  particular  entry 
are  meager.  It  appears  that  Budd  and  Mont- 
gomery were  both  residents  of  Portland,  Ore- 
gon, and  that  Budd  carried  on  a  stock  stable 
there;  that  he  entered  the  land  on  August  23, 
188S;  paid  for  it  on  November  10,  and  conveyed 
it  to  defendant  Montgomery  on  December  4, 
for  a  nominal  consideration  of  $1.  Nearly 
three  years  thereafter  he  stated  to  a  8x>ecial 
agent  of  the  land  office  that  be  had  taken  up 
the  land  for  his  own  benefit;  that  he  bad  not 
sold  it  to  anybody,  but  still  held  it  (a  statement 
manifestly  untrue);  that  he  was  not  sure  that 
he  had  ever  seen  the  tract,  but  had  once  gone 
into  the  neighborhood  for  that  purpose:  and 
that  the  land  was  in  '*  soak,"  whatever  that 
may  mean.  He  refused  to  make  an  affidavit 
bat  said  he  would  make  a  statement  The 
tiwdt  for  which  he  paid  $2.50  per  acre  is  shown 
to  be  worth  $5,000,  or  over  $31  per  acre. 

Did  the  case  rest  upon  this  statement  alone, 
it  most  be  conceded  that  the  government  had 
not  proven  enough  to  authorize  an  annulment 
of  the  patent  subsequently  issued.  But  it  is  a 
famfliar  rule  that  where  a  particular  act  is 
equivocal  in  its  nature,  and  may  have  been 
done  with  fraudulent  intent,  proof  of  other 
acta  of  a  similar  nature  done  contemporane- 
ously or  about  the  same  time  are  admissible  to 
ihow  such  intent,  ^ases  of  fraud  are  recog- 
nized exceptions  to  the  general  rule  that  the 
commission  of  one  wrongful  act  has  no  legal 
tendencv  to  prove  the  commission  of  another. 
Such  otner  acta  always  have  a  bearing  upon 
the  questions  of  fraudulent  intent  or  guilty 
knowledge  where  they  are  in  issue.  Thus,  a 
fiorieact  of  passing  counterfeit  money  is  veir 
little,  if  any,  evidence  that  the  party  knew  it 
was  counterfeit,  since  the  innocent  passing  of 
inch  money  is  an  every-day  occurrence;  but  if 
it  be  shown  that  the  person  accused  made  other 
attempts  to  pass  the  money  at  or  about  the 
tame  time,  or  that  he  had  other  counterfeit 
money  in  his  possession,  the  proof  of  icient&r 
is  complete.  The  same  rule  is  frequently  in- 
voked in  cases  of  alleged  frauds  upon  the  gov- 
ernment It  was  applied  by  *bis  court  in 
CoiUs  V.  BuOard,  64  U.  8.  28  How.  172  [16: 
^],  to  a  case  where  the  defendants  were 
charged  with  having  fraudtilently  sold    the 

rds  of  the  plaintiff;  in  Lincoln  v.  Clriin,  74 
8.  7  Wall.  182  [19:106]  to  an  action  for 
fraudulently  obtaining  property;  and  in  Butter 
V.  Watkini,  80  U.  S.  18  WaU.  466  [20:629],  to 
an  action  for  deceit  in  endeavoring  to  prevent 
a  patentee  from  using  his  invention.  The 
authorities  are  fully  reviewed  in  Neto  York 
Mvi,  L.  In$.  €h.  v.  Armstrong,  117  U.  8.  591 
(29.-997],  a  case  where  a  policy  of  life  insur- 
ance was  alleged  to  have  been  obtained  for  the 
purpose  of  cheating  and  defrauding  the  instir- 
ance  company,  and  evidence  was  admitted 
that  policies  in  other  companies  had  been  ob- 
tained with  like  intent 
In  this  connection  the  evidence  shows  that, 
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in  addition  to  Budd,  there  were  twenty-on? 
others,  who  within  the  next  few  montlu  en- 
tered and  paid  for  similar  tracts  of  land,  and 
within  a  few  davs  thereafter  conveyed  them  to 
the  defendant  Montgomery  for  the  nominal 
consideration  of  $1.  In  two  instances  the 
land  was  deeded  before  the  paj^ment  to  the 
government  Thus  of  four  entries  and  pay- 
ments November  10,  deeds  were  in  all,  except 
one  instance,  executed  prior  to  December  15; 
of  three  entries  in  December,  deeds  weremad«> 
within  two  days  in  two  cases,  and  the  day  be 
fore  the  payment  in  the  other:  of  three  pa  v- 
ments  on  March  17,  for  entries  previously 
made,  deeds  were  executed  upon  May  1;  of 
eleven  payments  in  June,  deeds  were  all  made 
before  the  end  of  the  month;  and  of  one  pay- 
ment made  July  2,  a  deed  was  executed  June 
26.  In  all  these  cases  except  one  the  entries 
were  witnessed  by  George  F.  White  and 
Gteorge  W.  Taylor,  White  being  an  agent  of 
Montgomery  for  examining  timber  lands.  All 
of  the  lands  covered  by  these  twenty-two 
entries  lie  in  the  same  township,  except  one, 
which  lies  in  an  adjoining  township.  In  all 
the  cases  but  two  the  acknowledgments  were 
made  before  the  same  notarial  officer.  The 
deeds  thus  executed  to  Montgomery  covered 
over  8.000  acres,  and.  if  valued  on  the  basis  of 
the  valuation  of  the  Budd  land,  would  amount 
to  about  $100,000.  Two  witnesse?  swcre  th«t 
in  1882,  Montgomery  requested  them  to  take 
a  timber  claim,  and  offered  to  pay  them  $100 
each  for  their  rights  and  expenses.    4f 

These  facts,  with  certain  others  stated  in  the 
opinion  of  the  court,  constituted  the  case  of 
the  government  While,  if  these  facts  stood 
alone,  without  opportunity  for  further  ^xpla 
nation,  it  might  be  open  to  argument  w.iether 
they  established  such  a  case  of  want  of  good 
faith  as  to  call  upon  this  court  to  annul  the 
patents,  we  are  clearly  of  the  opinion  that 
they  are  of  such  a  nature  as  to  call  upon  the 
defendants  to  produce  the  testimony  within 
their  reach  to  explain  the  suspicious  circum- 
stances attending  these  entries.  As  the  case 
stands,  the  inference  seems  to  us  unavoidable, 
either  that  Montgomery  bargained  for  these 
lands  beforehand,  or  that  he  was  most  singu- 
larly fortunate  in  being  able  to  purchase  ihem 
so  soon  after  their  entry.  Neither  Budd  nor 
Montgomery,  nor  their  witnesses  White  and 
Rockwell,  were  put  upon  the  stand,  though  all, 
or,  at  least,  some  ol  them,  must  have  been 
cognizant  of  the  entire  facts  connected  with 
these  transactions.  '*lt  is  certainly  a  maxim," 
said  Ixfrd  Mansfield,  "that  ail  evidence  is  to 
be  weighed  according  to  the  proof  which  it 
was  in  the  power  of  one  side  to  have  produced, 
and  in  the  power  of  the  other  side  to  have 
contradictea."  Blaidi  v.  Archer,  Cowp. 
68.  It  has  always  been  held  that  the  omis- 
sion of  a  party  to  testify  as  to  facts  in  his 
knowledge  in  explanation  of,  or  to  contradict, 
adverse  testimony  is  a  proper  subject  for  con- 
sideration both  at  law  and  in  equity.  McDon- 
ough  T.9(y2fiel,  118  Mass.  92.  The  rule  was 
thus  stated  by  OMef  Juetiee  Shaw  in  the  cele- 
brated case  of  Oom.  v.  Webster^  5  Gush.  295, 
816:  ''Where  probable  proof  is  brought  of  a 
state  of  facts  tending  to  criminate  the  accused, 
the  absence  of  evidence  tendine  to  a  contrary 
conclusion  is  to  be  considered— though  not 
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alone  entitled  to  much  weight;  because  the 
buiden  of  proof  lies  on  the  accuser  to  make 
out  the  whole  case  by  substantive  evidence. 
But  when  pretty  stringent  proof  of  circum- 
stances is  produced,  tending  to  support  the 
charge,  ancf  it  is  apparent  that  the  accused  is 
so  situated  that  he  could  ofifer  evidence  of  all 
the  facts  and  circumstances  as  they  existed, 
and  show,  if  such  was  the  truth,  that  the  sus- 
picious circumstances  can  be  accounted  for 
consistently  with  his  innocence,  and  he  fails 
to  offer  such  proof,  the  natural  conclusion  is, 
that  the  proof,  if  produced,  instead  of  rebut- 
ting,  would  tend  to  sustain  the  charge." 

It  is  said  by  Mr.  Starkie,  in  his  work  on 
Evidence,  vol.  1,  page  54:  "The  conduct  of 
the  party  in  omitting  to  produce  that  evidence 
in  elucidation  of  the  subject-matter  in  dispute, 
which  is  within  his  power,  and  which  rests 
peculiarly  within  his  own  knowledge,  fre- 
quently affords  occasion  for  presumptions 
against  him,  since  it  raises  strong  suspicion 
that  such  evidence  if  adduced  would  operate 
to  his  prejudice."  The  same  rule  is  applicable 
even  in  ciiminal  proceedings.  8  Starkie,  1258; 
see  also  2  Potbier,  ObUeations,  840. 

It  is  said,  however,  m  excuse,  that,  when 
Budd  made  his  application,  he  filed  an  affida- 
vit that  be  bad  made  no  agreement  with  any 
one;  and  that  Budd  and  Montgomerv  each  fil»i 
an  answer  under  oath  denying  specifically  any 
sucb  prior  agreement.  This,  however,  an- 
swers  but  pooily  for  the  testimony  which  these 
witnesses  could  give  upon  the  stand.  Our  ex- 
perience wiih  human  nature  teaches  us  that 
men  who  are  guilty  of  a  transaction  of  this 
kind  will  not  hesitate  to  put  upon  file  a  formal 
denial  of  tbeir  bad  faith,  and  we  hazard  noth- 
ing in  saying  that  the  first  impulse  of  an  inno- 
cent man  under  such  circumstances  would  be 
to  offer  himself  as  a  witness  in  his  own  behalf 
and  vindicate  his  own  conduct  in  the  transac- 
tion. It  is  true  that  the  government  was  at 
liberty  to  call  ppon  these  witnesses,  but  in  so 
doing  it  would  make  them  its  own,  vouch  for 
their  veracity  and  integrity,  be  bound  bv  their 
statements,  and  be  denied,  except  in  the  dis- 
cretion of  the  court,  the  risht  of  cross-exami- 
natiop,  which  is  the  one  Siing  indispensable 
to  brin^  out  the  facts  aa  they  actually  existed. 
Even  if  the  right  of  cross  examination  be  con- 
ceded, we  do  not  understand  that  it  changes  in 
any  way  the  obligation  of  the  defendants  to 
produce  such  explanatory  testimony  as  is 
within  their  control.  While  it  is  true  that 
from  the  fact  that  a  person  has  been  guilty  of 
fraud  in  one  transaction,  it  is  not  necessarily 
implied  that  he  has  been  guilty  of  it  in  another, 
the  probability  of  a  fraudulent  intent  is  v6ry 
greatly  increased  by  the  multiplicfXVon  of 
transactions  of  a  similar  nature. 

The  evidence  in  this  case  tends  to  show  that 
defendant  Montgomery  had,  by  this  and  other 
devices,  appropriated  to  himself  over  ten  thou- 
sand acres  of  land  in  and  about  this  neighbor- 
hood. It  is  unnecessary  to  say  that,  however 
this  may  have  been  done,  it  is  a  practical  de- 
feat of  the  intention  of  Congress.  It  certainly 
demands,  and  in  this  instance  seems  to  have 
received,  a  searchlnflr  investigation.  When  we 
see  the  most  valuable  portion  of  an  immense 
domain,  which  has  been  reserved  by  Uie  bene- 
ficence of  Congress  for  the  benefit  of  actMal 
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settlers,  or  of  smafl  proprietors,  belDg  gnili> 
ally  absorbed  by  a  few  specukton,  we  an 
forced  to  inquire  whether  there  is  nol  a  hmit  be- 
yond which  even  a  land  patent  of  the  United 
States  begins  to  lose  something  of  ita  sudi^. 
We  think  the  decree  of  the  court  below  dm- 
missing  tb^  bill  should  be  reyexsed. 


CITY  OF  BRENHAM,  Flf.  in  At.» 

e. 

GERMAN-AMERICAN  BANK. 

(8668.a  Beporter'sed.lTB.m.  and Ul.au 

Power  of  city  1o  i$8ve  negUiabU  bonds  patnt 
of  its  offleers—^ooition  in  charter— bona  fd$ 
holder  cannot  reecur  upon  bonds  or  Mpras 
issued  without  authority, 

1.  The  power  of  a  city  to  lx>rTow  money  on  €b» 
credit  of  the  city,  does  not  of  itself  inolode  Um 
power  to  issue,  negotiable  bonds  of  the  ettj,  te 
payment  thereof. 

Z,  The  officers  of  a  city  bare  no  power  to  depart 
from  the  terms  of  an  ordinance  autboriiiiir  th* 
issuing  of  its  bonds,  by  varying  the  time  liadted 
for  their  redemption. 

8.  A  provision  in  a  charter  of  a  city  that  Hi  boodi 
shall  not  be  subject  to  tax.  does  not  iDdodt 
bonds  unlawfully  issued. 

4.   Bven  a  bona  fide  holder  cannot  recover  npoa 
bonds  or  their  coupons,  where  there  < 
thority  to  issue  the  bonds. 


ft.  On  petition  for  rehearing  the  iodgmeot  ioi 
ordered  is  vacated  and  Judgment  of  the  Qroidi 
Court  reversed,  and  the  cause  remanded  for  fm^ 
ther  proceedings  not  inconsistant  wtth  tht  opia- 
ion. 

[No.  120.1 
Argued  Dee.  14,  1891.     Be^rgument  oritrei 
Jan,  tS,  lS9t,   Argued  and  Submitted  M^rh 
17,1892,    Decided  March  28. 1892.    Beketr^ 
ing  decided  May  2,  7892. 

r\  ERROR  to  the.  Circuit  Court  of  tbs 
United  States  for  the  Western  District  of 
Texas,  to  review  a  judgment  for  plaioiiff. 
The  Qerro an- American  Bank,  overruling  de- 
murrers and  for  the  amount  of  coupons  of 
bonds  of  the  city  of  Brenham.  Reeermd,  catf 
remanded  for  further  proceedings. 

The  facts  are  stated  in  the  opinion. 

Mr.  S.  B.  Fishert  for  plaintiff  in  errror 

The  charter,  inranted  to  the  city  of  Brenhas 
in  1878,  and  under  which  it  was  opemtuf  la 
1879,  conferred  no  power,  express  or  imfMicd, 
to  issue  negotiable  interest-bearing  bonds  of 
the  character  issued  and  sold  by  it  in  1879. 

1  Dill.  Mun.  Corp.  (4th  ed.)  §  89  and  boM; 
Williams  Y.  Davidson,  48  Tex.  88, 84,  57  Tex. 
542;  MerriU  t.  MontieeUo,  188  U.  &  681  (M: 


NonL—Afunieipal  hoiuit  at  of  seCad  byefcawjisi 
th6r%dinooftheh4ohestcowncfthsStaUarbvtkeii$i 
intheOonstUution,  see  noCs  to  Mttobell  v.  BorlSir 
ton,  18:85a 

Asto  overdue eoupons;  rights  afheUmmef:^*^ 
of,  on  bonds  1o  whkh  th^  are  ottoeMed,  see  mou  to 
Texas  v.  White,  19:  880. 

As  to  recitals  in  negotieMe  bonds  or  socmUim,  ss 
eoideneeof  the  fact  recited  and  asan€Sbtppd.tss 
noU  to  Hercer  County  v.  Hackett,  17:  54iL 
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1078);  Bangor  8av.  Bank  ▼.  Stillwater,  48  Fed. 
Rep.  809,  900;  Pdiee  Jury  ▼.  Brittan,  88X1.  8. 
15  Wall.  560  (21:  251);  Claiborne  County  ▼. 
JhNMb,  111  U.  8. 406.  407  (28:  472);  Naehville 
T.  A^.  86  U.  S.  19  Wall.  468  (22:  164):  Bill  v. 
Mmpkii,  184  U.  8.  198,  208  (88:  887.  889); 
Timng  v.OlarendonTwp,  182  U.  S.  840,  847 (88: 
856.  860):  Cairo  A  8,  L,  R.  Co.  v.  dmrta,  77 
UL  605;  People  v.  Harp,  67  HI.  62;  ifeCoy  v. 
Briant,  68  Cal.  250,  251;  PumpeUy  y.  Green 
Ba^dM.  Canal  Co.  80  U.  8.  18  Wall.  166, 175 
(90:  651, 559);  Cragin  y.  LoveU,  109  U.  8.  194 
fn:  908);  KennardY.Case  County,  8  Dill.  147; 
Broome  y.  7>iytor,  76  N.  Y.  564. 

As  to  tbe  effect  of  tbe  ConstitotioD  of  1876 
opoo  tbe  power  of  the  city  of  Breobam  to  issoe 
oommercikl  paper,  it  is  maintaiDed: 

1.  Tbat,  if  tbe  power  to  execute  aod  issiie 
negotiable  boods  existed  in  tbe  city  prior  to  the 
adopt  OD  of  tbe  Constitution,  tbe  Constitution 
opoD  its  adoption,  superseded,  abrogated  and 
repealed  such  power  and  thereafter  there  ex- 
kted  in  the  dty  no  power,  express  or  implied, 
to  execute  and  sell  such  securities;  and 

2.  That,  if  after  the  adoption  of  tbe  Constitu- 
tioD  the  power  to  issue  bonds  existed  under  tbe 
grtot  of  authority  '*to  borrow  money"  on  the 
credit  of  the  city,  the  power  was  not  in  this 
instaoce  exercised  in  conformity  with  the  im- 
perstiye  requirements  of  tbe  Constitution,  and 
that  tbe  bonds  are  therefore  yoid. 

Wnxahachie  y.  Brown,  67  Tex.  524:  Oould 
?.  Pane,  68  Tex.  517;  TerreU  y.  Dfeeaint.  71 
Tex.  770;  Citiaene  Bank  y.  TerreU,  78  Tex. 
450:  Blemngy.  Galteeton,  42  Tex.  658;  Weston 
?.  Sgraetue,  17  N.  Y.  110;  Garrison  v.  Chicago, 
7  Bias.  480;  San  Francisco  Gas  Co,  v.  Brick- 
wedd,  62  Cal.  641;  People  v.  May,  9  Colo.  404; 
Sadceit  y.  Aw  Albany.  88  Ind.  478;  1  Dill. 
Mun.  Corp.  (4thed.)§  186  and  notes;  Bast 
Oakland  Tufp.  v. Skinner,  04  U.  8.  25«  (24: 126); 
Anthmiy  y.  Jasper  County,  101  U.  8.  696,  698 
(25: 1007  1008);  Dixon  County  y.  AVW.  Ill 
U.  8.  85  (28:  860);  Bopper  v.  Covington,  118 
U.  a  160(80: 191>;  Cleburne  v.  Gulf.  C.  d  8,  F. 
&  Cb.  66  Tex.  460. 

No  power  to  issue  and  sell,  in  open  market, 
ezistiDg  at  tbe  time,  when  the  power  was 
Mi^bt  to  be  exercised,  no  person  purchasing 
nid  bonds,  no  matter  when  or  under  what 
ctrcamstanoes,  can  be  protected;  and  no  act  of 
the  dty  or  its  officials  can  operate  as  an  estop- 
pel agiinst  it. 

New  Orleans  Y,  Clark,  9nXJ.  8.  652^24:  621) 
Buchanan  y.  Litchfield,  103  U.  8.  287  (26: 189) 
Diton  County  y.  Field,  111  U.  8  92  (28:  868), 
Con€ordY,Robinson,12lT].8, 166(80:  886);  Hop- 
very.  Cofdngton,  ll8  U.  8. 150  (30:  191);  Citi- 
tent  809,  d  L.  Asso.  v.  Topeka,  89  U.  8.  20 
WiU.  667  (22:  462);  Lewis  v.  S/ireveport,  108  U. 
8.287(37:780). 

Messrs,  A.  H.  Garland  and  fienry 
Saylest  for  defendant  in  error: 

The  dty  of  Breoham  had  authority  on  the 
m  of  June,  1879.  to  authorize  the  execution 
and  dehyery  of  its  coupon  bonds, negotiable  and 
ptjable  twenty  years  after  date,  for  the  purpose 
of  borrowing  money  for  general  purposes. 

The  power  to  borrow  money  carries  with  it 
tbe  power  to  issue  bonds. 
^J^sr,  Burlington,  70  U.  8.  8  Wall,  654, 
W7(I8:  79, 88):  Seibert  v.  Pittsburg,  68  U.  8. 
I  Wall  272  (17:  553);  MiteheUv,  Burlington,ll 
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U.  8.  4  WalL  270  (18:  850);  Dwyer  y.  Back- 
toorth,  57  Tex.  245;  Claibome  County  y.  Brooks, 
111  U.  8. 400  (28:  470);  JVashville  y.  Bay,  80 
U.  8.  19  Wall.  468  (22:  164^;  Police  Jury  v. 
Britton,  82  U.  8.  15  Wall.  568  (21:  251). 

The  city  of  Breoham  is  not  subject  to  tho 
condition  imposed  by  the  Constitution  of  1876, 
requiring  the  levy  of  a  tax  sufficient  to  pay 
the  current  interest  and  to  create  a  sinking^ 
fund  of  at  least  two  per  cent  thereon. 

Waxa/tachie  y.  Broum,  67  Tex.  519;  Gould 
y.  Part*.  68  Tex.  511;  Terrell  y.  Dessaint,  71 
Tex.  770;  Citizens  Nat.  Bank  y.  lerrdl,  70 
Tex.  450. 

The  city  of  Brenham  haying  tbe  power  to 
issue  said  bonds,  it  is  to  be  presumed  in  an 
action  of  debt  against  the  dty  by  an  innocent 
holder  of  said  bonds,  that  said  bonds  were 
regularly  issued  and  in  compliance  with  the 
requirements  of  the  law. 

Gelpcke  v.  Dubuque,  68  U.  8.  IWall.  175  (17: 
520);  BisseU  y.  Jejferson,  66  U.  8.  24  How.  287 
(16   664). 

Tbe  presumption  exis  sin  fayor  of  the  holders, 
of  the  bonds  for  value,  aod  without  notice  that 
there  has  been  a  substantial  compliance  with 
all  the  requirements  of  the  law. 

Bmtal  British  Bank  y.  Turguand,  6  El.  <S^ 
B1. 259;  St,  Joseph  Turn,  y.  Bt^ers,  88  U.  8.  10 
Wall  644(21:  828);  Moran  v.  Miami  County 
Comrs.  67  U.  8.  2  Black,  725  (17:  844);  Mar- 
shall County  Suprs.  y.  Shenek,  72  U.  8.  5  Wall. 
784(18:  559);  Davenport  y.  United  States,  76  U. 
8.  9  Wall  414  (19:  707);  Lexington  y.  Butler, 
81  U.  8. 14  Wall.  29  i  (20:  812). 

When  a  corporation  has  power  to  issue  ue- 
gotiable  securities,  the  bona  fide  holder  has  a 
right  to  presume  they  were  issued  under  the 
circumstances  which  gave  the   requisite  au- 
thority. 

Knox  County  Comrs,  y.  Aspinwall,  62  U.  S. 
21  How.  639  (16:  208);  Maiey  v.  Oswego  Twp, 
92  U.  8.  637  (23:  748);  Clay  Couhty  v.  Society 
for  Savings,  104  U.  S.  579  (26:  b56»;  Humboldt 
Twp,  v.  Long,  92  U.  8.  642(23:  752);  Oould  v. 
Paris,  68  Tex.  511;  San  Antonio  v.  Lane,dS^ 
Tex.  405. 

The  error  in  respect  to  the  time  within  whiclk 
the  bonds  are  redeemable  is  an  irres^larity 
which  the  obligor  is  estopped  from  asserting. 

McCoy  V.  Briant,  58  Cal.  247;  Argenti  v. 
San  Francisco,  16  Cal.  256;  Clay  County  y. 
SocUtyfor  Savings,  104  U.  8.  579  (26:  856). 


Mr,  </tf«ti^Blatehford  delivered  tbe  opin» 
ion  of  Che  court: 

This  is  an  action  at  law.  brought  November 
8,  1886,  in  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas,  by 
the  Qerman- American  Bank,  a  New  York  cor- 
poration, against  the  city  of  Brenham,  a  muni- 
cipal coi7X)ration  of  the  8tate  of  Texas,  to  re- 
cover $4,175  and  interest,  on  504  coupons, 
amounting  to  (4.175.  being  280  coupons  for 
$2.50  each,  125  coupons  for  $5  each. 84  coupons 
for  $25  each,  and  15  coupons  for  $50  each,  cut 
from  50  bonds  for  $50  each,  26  bonds  for 
$100  each,  14  bonds  for  $500  each,  and  8  bonds- 
for  $1,000  each,  being  all  the  bonds  of  the 
issue.  $15,000  in  amount.  The  bonds  read  a» 
follows,  except  as  to  number  and  amount,  and 
had  the  proper  coupons  annexed: 
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'*  United  States  of  Ambbica. 
^'Statb  of  Texas.  Citt  of  Bbbnham. 

'*ClTT  OF  BKRimAM  BONDB. 

**No. .  $100. 

* 'Bonds  for  OeDeral  Purposes.  $16,000. 

••Twenlyyears after  date,  for  value  received, 
tbe  city  of  Brenham  promises  to  pay  to  bearer 
one  hundred  dollars  T?itb  interest  at  tbe  rate  of 
ten  per  cent  per  annum  from  date,  payable 
flemiannually,  on  tbe  first  days  of  September 
and  March  of  each  year,  upon  presentation  of 
the  proper  coupon  hereto  annexed,  both  princi- 
pal and  interest  payable  at  the  oflQce  of  tbe 
treasurer  of  the  city  of  Brenbam.    Tbis  bond 
is  redeemable  by  the  dty  of  Brenham  after  tbe 
expiration  of  ten  years  from  date  hereof.    This 
bond  is  autborizcd  by  an  ordinance  of  the  city 
of  Brenham,  approved  June  7tb,  A.  D.  1879. 
'•In  witness  whereof,  tbe  mayor 
and  secretary  of  the  city  of  Bren- 
[l.  8.]       ham  hereunto  set  their  bands  and 
affix  the  seal  of  the  city  of  Brenham, 
this  3l8t  day  of  Julv,  A.  D.  1879. 
**M.  P.  E^br,  Mayor, 
"C.  H.  Carlisle,  City  Secretary" 

The  ordinance  referred  to  in  the  bonds  is  set 
forth  in  the  margin.* 

Tbe  ori^nal  petition  of  the  plaintiflF  alleged 
that  the  bonds  and  coupons  wore  issued,  exe- 
cuted, sold,  and  delivered,  and  put  in  circula- 
tion under  authority  of  the  ordinance  referred 
to.        »• 

Tbe  defendant,  by  its  original  answer,  pro- 
tested against  the  jurisdiction  of  the  court,  and 
raised  the  question  of  tbe  bona  fide  ownership 
by  tbe  plaintiff  of  tbe  coupons  sueii  on,  alleg- 
ing that  they  wer»)  owned  by  one  Mcnsing,  a 
•citizen  of  Texas,  and  that  the  transfer  of  them 
by  him  to  the  plaintiff  was  colorable  onl^,  and 
for  the  purpose  of  giving  the  court  iurisdiction. 
The  defcnoant  at  the  same  time  demurred  to 
the  petition,  specifying  grounds  of  demurrer, 
imd  put  in  an  answer  to  the  merits,  setting 
forth  that  tbe  city  had  a  population  of  less  than 
10,000  inhabitants,  and  was  incorporated  Feb- 
ruary 4,  lb78,  with  powers  limited  by  its  char- 
ter and  the  constitution  of  the  State;  that  it  had 


no  power,  on  June  7, 1879,  to  pass  ordismeei 
repugnant  to  the  constitution  and  laws  oC  iktt 
State;  that,  under  the  constitution  of  the  Stale 
of  1876,  and  prior  to  tbe  passage  of  the  onfi- 
nance  of  June  7,  1879,  cities  and  towns  with  a 
population  of  10,000  inhabitants  or  lev  had 
authority  to  collect  an  annual  tax  to  defimy 
only  the  current  expenses  of  local  govemmaiC, 
and  were  without  power  to  borrow  mooey, 
issue  negotiable  bonds  therefor,  and  ooQect 
taxes  for  tbe  payment  of  the  same;  that  tbs 
city  council  had  no  power,  on  June  7, 1979,  to 
pass  the  ordinance  of  that  date:  that  no  boodi 
or  coupons  issued  in  pursuance  thereof  oooali- 
tuted  any  legal  liability  against  the  chy;  that 
the  bonds  were  issued  in  violation  of  the  ontf- 
nance,  in  that  tbe  ordinance  authorized  tbe  iso- 
ing  of  tbe  bonds  payable  twenty  years  after  the  , 
date  thereof,  and  to  be  redeemable,  at  the  op>  [1 
tion  of  tbe  defendant,  at  any  time  after  fivt 
years  from  their  date;  that  ^  4  of  article  11  ol 
the  Constitution  provided  that  no  municipal 
corporation  should  become  a  subscriber  to  tbe 
capital  stock  of  any  private  corporatloQ  or 
association,  or  make  .^ny  appropriation  or  do- 
nation to  tbe  same,  or  in  anywise  loan  to 
credit;  that  $3,000  of  tbe  $15,000  of  the  boodi 
were  for  the  benefit  of  the  fire  department  of 
the  city,  and  the  remaining  $12,000  were  ia 
aid  of  the  Gulf,  Colorado  «&  SanU  Fe  Rail- 
road Company,  in  providing  for  the  purdiase 
of  the  right  of  way  over  the  streets  of  the  dty 
and  the  purchase  of  depot  ground,  to  seoae 
the  construction  of  said  railroad  through  the 
city;  that  $12,000  of  tbe  bonds  were  sold  I7 
tbe  city,  $5,000  to  one  Mensing,  and  $7,000 10 
two  other  persons,  and  Mensinff  also  bccamt 
the  owner  of  tho<?e  $7,000  of  bonds,  and  ht 
and  tbe  other  two  purchasers  bought  the  beads 
with  actual  knowledge  of  the  purpose  for 
which  they  were  issued,  as  well  as  record 
notice  of  such  illegal  purpose,  as  disclosed  by 
tbe  public  records  and  minutes  of  tbe  ritf 
council;  and  that  the  plaintiff,  if  it  became  the 
owner  of  the  bonds  and  coupons,  porchsMl 
the  coupons  after  their  maturity  and  wiik 
knowledge  of  all  the  facts  attending  their ' 


^An  nrdimanee  Co  vrovide  for  the  issue  awl  salt  of 
fifteen  thousand  dollars  in  coupon  bonds  of  t^e  dty, 
to  borrow  money  ftrr  general  purposes. 

Be  it  ordained  by  the  dty  council  of  the  olty  of 
Brenham: 

Ssa  L  That  tbe  mayor  be,  and  Is  hereby,  author- 
ized and  empowered  to  have  printed  coupon  l>ond8 
of  the  city  of  Brenham  to  the  amount  of  fifteen 
thousand  dollars. 

8bc.  2.  Said  bonds  shall  be  three  (8)  of  the  de- 
nomination of  one  thousand  dollars  ttl,OOO.OU), 
fourteen  (14)  of  the  denomination  of  flvo  hundred 
(t600.00)  dollars,  twentv-nve  (25)  of  tbe  denorolna- 
taon  of  one  hundred  ($100.00)  dollars,  and  fifty  of 
tbe  denomination  of  fifty  ($oO.OO)  dollars. 

They  shall  be  made  payable  to  bearer  twenty 
years  after  date,  at  the  office  of  the  treasurer  of 
the  oitv  of  Brenham,  with  interest  from  date  until 
paid,  at  the  rate  of  ten  per  cent  per  annum,  paya- 
Dle  semi-annually,  on  the  first  oiBijrs  of  September 
and  March,  at  the  office  of  the  treastirer  of  the  city 
•of  Brenham,  but  the  city  shall  have  the  rifrht  to  re- 
deem said  bonds  at  any  time  after  five  years  from 
date. 

Saa  8b  Said  bonds  shall  be  dated  and  interest  be- 

4rin  to  run  on  the  first  day  of ^.  A.  D.  IS—, 

provided  that  should  any  of  said  bonds  be  sold  at  a 
subsequent  date  the  amount  of  interest  then  due 
i-hall  be  mdorsed  as  a  credit  on  the  coupons  first 
due. 

flaa  4.  Said  bonds  shall  be  siirned  by  the  mayor 


and  oountersiffned  by  the  olty  derk,  and  thsKSl 
of  the  city  shall  be  affixed,  and  they  ahall  be ; 


bered  ana  reiriBtered  as  Series  2,  Na— ,  slvtw  tkt 
number  of  the  bond  inued,  oommeooliv  wttk 
No.  1. 

Saa  S.  Goupons  shall  be  attached  to  each  aiwsH 
bonds  for  each  semi-annual  instalhneiitof  tiaii, 
which  said  coupon  shall  have  printed  Ihetvio  tht 
sUroature  of  the  mayor  and  tbe  oity  derk,  and  than 
he  received  for  general  ad  valorem  taies  oC  thi 
city.  X 

Saa  8.  Said  bonds  shall  be  insfrottetad  aad  mM 
by  the  mayor  and  the  finance  oommttteeef  tht 
city  as  the  same  may  be  required  forseoera)  por- 
poses,  but  in  no  case  shall  they  be  soMat  a  ffr«rar 
discount  than  five  per  cent,  and  the  prooeei^  ther^ 
of  shall  t>e  placed  in  the  treasury  oitbe  ettj  to  tht 
credit  of  the  general  fund. 

SEa  7.  That  there  be,  and  is  hereby,  appraafla- 
ted  out  the  general  ad  valorem  tax  or  tbe  olty  oat 
eighth  of  one  per  cent,  or  ao  much  tiiereoC  as  ms9 
be  necessary,  on  the  assessed  value  of  the  Caxabli 
property  of  the  city,  as  a  special  interest  andiiB^ 
ing  fund  with  which  to  pay  tbe  tntersst  00  im 
bonds  and  liquidate  the  same,  and  aald  food  thsll 
be  kept  separato  from  the  other  funds  of  theoltf 
and  shall  be  used  for  no  other  purpose. 

Sao.  8.  That  this  ordinance  go  into 
have  force  from  and  aft«r  Its 

Approved  June  7th,  1879. 

M.P. « 

Attest:  0.  H.  Gabuslb,  Seerwtarw. 
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well  koowine  tbal  tbey  were  issued  to  raise 
iDooey  to  enable  the  defendant  to  purchase  tbe 
said  H^bt  of  way  and  depot  ground  for  tbe 
«id  railroad  company. 

Afterwards  tbe  defendant  put  in  an  amended 
answer,  amending  its  former  demurrers  and 
answer,  but  not  varying  tbe  material  allega- 
tioDS  of  fact  contained  in  its  former  answer. 

The  plaintiff  then  filed  a  supplemental  peti- 
tion, demurring  to  tbe  answers  and  excepting 
thereto  by  special  allegations,  and  also  alleging 
matters  of  fact  in  response  to  tbe  answers,  and 
averriog  that  tbe  defendant  was  authorized  to 
inae  tbe  bonds  in  question,  and  that,  if  their 
prooeeds  were  misappropriated  by  the  city 
couodl  or  tbe  ai^nts  of  tbe  city,  such  misap- 
propriation ought  not  to  affect  toe  rights  of  tbe 
plaintiff;  that  tbe  bonds  were  sold  by  the  law- 
fully authorized  agents  of  tbe  city,  and  it 
received  full  value  for  them;  that  the  parties 
from  whom  the  plaintiff  received  the  bonds 
were  bona  fide  purcbasers  of  them  before  ma- 
turity, having  paid  a  valuable  consideration 
therefor;  and  that  tbe  defendant  was  estopped 
by  the  fact  that  it  paid  interest  on  the  bonds 
without  objection  for  three  ^ears  after  tbey 
were  issued,  and  in  1884  published  a  statement 
1  of  its  financial  condition,  in  wbicb  it  included 
said  $15,000  of  bonds  as  part  of  its  legal  lia- 
tntiiies,  all  of  wbicb  was  made  known  to  tbe 
I^tintiff  before  it  became  tbe  owner  of  tbe 
bciDds. 

The  defendant  then  filed  a  supplemental 
answer,  demurring  to  tbe  supplemental  peti- 
tion and  specially  excepting  to  parts  of  it,  and 
raising  an  issue  of  fact  as  to  its  allegations. 

Tbe  plea  in  abatement,  or  to  tbe  jurisdiction 
of  the  court,  was  tried  by  a  jurv,  which  found 
for  tbe  plaintiff;  and  afterwards  the  issues  of 
fact  on  tbe  pleading  were  tried  by  tijuij, 
which  found  a  verdict  for  the  plaintiff  for 
(5,510.10,  and  the  court  entered  a  judgment 
orermling  tbe  general  and  special  demurrers 
and  exceptions  of  tbe  defendant,  and  tbe 
general  demurrer  and  exceptions  of  tbe  plain- 
tiff,  and  tbe  special  exceptions  and  demur- 
rers of  tbe  defendant  to  tbe  plaintiff's  sup- 
plemental  petitioo;  and  a  judgment  for  tbe 
plaintiff  was  entered  for  $5,510.10,  witb  in- 
terest and  costs.  To  review  this  judgment  tbe 
defendant  baa  brought  a  writ  of  error. 

On  the  4th  of  February,  1873,  an  Act  was 
PMsed  by  tbe  Legislature  of  Texas.  (Special 
Laws  of  Texas  of  1873,  chap.  2,  p.  2,)  incor- 
porating the  city  of  Brenham.  By  article  8, 
$3,of  that  Act(p.  14)  it  is  provided  as  fol- 
lows: •'Sec  2.  Tbat  tbe  city  council  sball  have 
fhe  power  and  authority  to  borrow  for  general 
porposes  not  exceeding  ($15,000)  fifteen  tbous- 
uid  dollars  on  tbe  credit  of  said  city;"  also,  by 
•rticle  7.  §  1  (p.  23,)  as  follows:  "Sec.  1. 
Bonds  of  tbe  corporation  of  tbe  city  of  Bren- 
liam  shall  not  be  subject  to  tax  under  this 
Act.- 

At  the  date  of  tbe  incorporation  of  tbe  city 
sod  of  the  passage  of  tbe  ordinance  in  ques- 
tion, tbe  dty  bad  a  population  of  over  4,000 
«tMl  less  than  10,000  inbabiUnts. 

On  the  28th  of  March,  1881,  one  Dwyer 
ws^ted  a  suit  in  tbe  District  Court  of  Wasb- 
ragton  county,  Texas,  against  one  Hackwortb, 
^sessor  and  collector  of  taxes  of  tbe  city  of 
Brenham,  to  enjoin  tbe  collection  of  certain 
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taxes  levied  by  tbe  city  cotincil  of  the  dty  and 
assessed  against  Dwver,  including  as  a  part 
thereof  one  eigbtb  of  one  per  cent  to  pay  inter- 
est and  provide  a  sinking  fund  on  tbe  hionds  of 
the  city,  tbe  bonds  so  referred  to  being  tbe 
identical  bonds  wbicb  are  involved  in  this  suit. 
Tbat  case  went  to  tbe  Supreme  Oourt  of  Texas, 
and  is  reported  as  Dwyer  y.  Hackworth,  57 
Tex.  245. 

Various  points  are  taken  by  tbe  defendant 
as  assignments  of  error;  but  we  consider  it 
necessary  to  discuss  only  one  of  them,  the  de- 
cision of  wbicb  will  dispose  of  the  case. 

The  court  charged  the  jury,  among  other 
tbing^s,  (85  Fed.  I^p.  185),  that  tbe  power  in 
the  city  to  borrow  money  carried  with  it  tbe 
authority  to  issue  tbe  bonds,  and  that  tbe  de- 
fendant bad  capacity  to  issue  tbe  bonds  in 
question  as  commercial  paper,  and  bind  itself 
to  pay  them  and  the  coupons.  The  defendant, 
by  its  demurrer  to  the  plaintiff's  petition, 
stated  as  ground  of  demurrer  tbat  it  did  not 
appear  from  tbe  petition  tbat  tbe  defendant 
was  authorized  by  the  constitution  and  laws 
of  Texas  to  issue  tbe  bonds  and  coupons.  The 
court  overruled  such  demurrer,  and  bv  a  bill 
of  exceptions  it  appears  tbat  tbe  defendfant  ex- 
cepted to  such  ruling.  Tbe  defendant  de- 
murred also  fo  tbe  plaintiff's  supplemental 
petition,  on  the  ground  that  that  petition  failed 
to  show  any  authority  in  the  defendant  to 
issue  the  bonds  and  coupons.  This  demurrer 
was  overruled,  and  it  appears  by  a  bill  of 
exceptions  that  the  defendant  excepted  to 
the  ruling.  It  also  appears  by  a  bill  of 
exceptions  tbat  the  defendant  excepted  to  the 
charge  that  the  power  of  the  city  to  borrow 
money  carried  with  it  authority  to  issue  the 
bonds,  and  tbat  tbe  city  had  the  capacity  to 
issue  tbe  bonds  as  commercial  paper,  tbe 
ground  of  the  exception  being  stated  to  be  that 
under  the  constitution  of  Texas  tbe  expense  of 
carrying  out  tbe  general  governmental  pur- 
poses of  tbe  defendant  was  to  be  defrayed  by 
the  levying  of  a  tax  and  not  by  issuing  bonds, 
and  tbat  the  bonds  issued  were  not  authorized 
to  be  clothed  witb  tbe  inddentaof  commercial 
paper. 

The  principal  contention  on  the  part  of  tbe 
defendant  is  tbat  it  was  without  authority  to 
issue  the  bonds,  and  that  tbey  were  void  for 
all  purposes  and  in  the  bands  of  all  persons. 
This  point  is  presented  with  reference  to  the 
charter  of  1873.  considered  apart  from  tbe 
provisions  of  tbe  constitution  of  1876,  and  also 
with  reference  to  tbe  effect  which  tbe  consti- 
tution bad  upon  the  power  claimed  under  tb« 
charter. 

Article  11,  §$  8  to  7  inclusive,  of  tbe  con- 
stitution of  Texas  of  1876,  provided  as  fol- 
lows: 

"Sec.  8.  No  county,  dty,  or  other  munici- 
pal corporation  sball  hereafter  become  a  sub 
scriberto  tbe  capital  of  any  private  corporation 
or  association,  or  make  any  appropriation  or 
donation  to  the  same,  or  in  anywise  loan  ita 
credit;  but  this  shall  not  be  construed  to  in  any 
way  affect  any  obligation  heretofore  under- 
taken pursuant  to  law. 

"Sbo.  4.  Cities  and  towns  having  a  popula- 
tion of  ten  thousand  inhabitants  or  less,  may 
be  chartered  alone  bv  general  law.  Tbey  may 
leyy^  aneaa,  and  collect  an  annual  tax  to  de- 
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fray  tbe  curreDt  expenses  of  ibeir  local  goy- 
enimeDt,  but  such  tax  shall  never  exceed,  for 
any  one  year,  one  fourth  of  one  per  cent,  and 
shall  be  collectible  only  in  current  money. 
And  all  license  and  occupation  taxes  levied,  and 
all  fines,  forfeitures,  penalties,  and  other  dues 
accruing  to  cities  and  towns,  shall  be  collecti- 
ble only  in  current  money. 

"Sec.  6.  Cities  having  more  than  ten  thous- 
and inhabitants  may  have  their  charters  granted 
or  amended  by  special  Act  of  tbe  Legislature, 
and  may  levy,  assess,  and  cojlect  such  taxes  as 
may  be  authorized  by  law,  but  no  tax  for  any 
purpose  shall  ever  be  lawful,  for  any  one  year, 
which  shall  exceed  two  and  one  haJf  per  cent 
of  the  taxable  property  of  such  city;  and  no 
debt  shall  ever  be  created  bv  any  city,  unless 
at  the  same  time  provision  be  made  to  assess 
and  collect  annually  a  sufficient  sum  to  pay 
the  interest  thereon  and  create  a  sinking  fund 
of  at  least  two  per  cent  thereon. 

*'Sbo.  6.  Counties,  cities  and  towns  are  au- 
thorized, in  such  mode  as  may  now  or  may 
hereafter  be  provided  by  law,  to  levy,  assess 
and  collect  the  taxes  necessary  to  pay  the  in- 
terest and  provide  a  sinking  fund  to  satisfy 
any  indebtedness  heretofore  legallv  made  and 
undertaken;  but  all  such  taxes  shall  be  assessed 
and  coUecteid  separately  from  that  levied,  as- 
sessed and  collected  for  current  expenses  of 
municipal  government,  and  shall  when  levied 
specify  in  the  act  of  levying  the  purpose  there- 
for, and  such  taxes  mav  be  paid  in  the  cou- 
pons, bonds,  or  other  indebtedness  for  the  pay- 
ment of  which  such  tax  may  have  been  levied. 

"Sec.  7.  All  counties  and  cities  bordering 
on  the  coast  of  the  Qulf  of  Mexico  are  hereby 
authorized,  upon  a  vote  of  two  thirds  of  the 
taxpayers  therein,  (to  be  ascertained  as  may  be 
provided  by  law,)  to  levy  and  collect  such  tax 
for  construction  of  sea-walls,  breakwaters  or 
sanitary  purposes,  as  may  be  authorized  by 
law,  and  may  create  a  debt  for  such  works 
and  issue  bonds  in  evidence  thereol  But  no 
debt  for  any  purpose  shall  ever  be  incurred  in 
any  manner  by  any  city  or  county,  unless  pro- 
vision is  made,  at  the  time  of  creating  the 
same,  for  levying  and  collecting  a  sufficient 
tax  to  pay  tbe  interest  thereon  and  provide  at 
least  two  per  cent  as  a  sinking  fund,  and  the 
condemnation  of  the  right  of  way  for  the  erec- 
tion of  such  works  shall  be  fully  provided  for.*' 

There  is  nothing  in  the  charter  of  the  de- 
fendant which  gives  it  any  power  to  issue  ne- 
gotiable, interest  bearing  bonds  of  the  charac- 
ter of  those  involved  in  the  present  case.  The 
only  authority  in  the  charter  that  is  relied 
upon  is  the  power  given  to  borrow,  for  general 
purposes,  not  exceeding  $15,000  on  the  credit 
of  the  city.  The  power  given  to  the  defend- 
ant by  §  4  of  article  11  of  the  constitution,  the 
defendant  having  a  population  of  less  than 
10,000  inhabitants  at  the  date  of  its  charter 
and  at  tbe  date  of  the  ordinance,  was  only  the 
power  to  levy,  assess  and  collect  an  annual 
tax  to  defray  tbe  current  expenses  of  its  local 
government,  not  exceeding,  for  any  one  year, 
one  fourth  of  one  per  cent. 

That  in  exercising  its  power  to  borrow  not 
exceeding  $15,000  on  its  credit,  for  general 
purposes,  the  city  could  give  to  the  lender,  as 
a  voucher  for  the  repayment  of  the  money, 
evidence  of  indebtedness  in  the  shape  ^f  non- 
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negotiable  paper,  is  quite  clear;  bat  that  don 
not  cover  the  right  to  issue  negotiable  paper 
or  bonds,  unimpeachable  in  tbe  bands  of  a 
bona  fide  holder.  In  the  present  case,  it  mp- 
peara  that  Mensing  bought  from  tbe  defeodant 
$5,000  of  tbe  bonds  at  95  cents  on  tbe  dollar, 
and  that  other  $7,000  of  the  bonds  were  sold 
by  the  city  for  the  same  price,  it  thus  recetnng 
only  $11,400  for  $12,000  of  the  bonds,  aoH 
suffering  a  discount  on  them  of  $600.  The 
city  thus  agreed  to  pay  $12,000,  and  vatatat 
thereon,  for  $11,400  borrowed.  Tbk  sbov% 
the  evil  working  of  the  issue  of  bonds  temoce 
than  the  amount  of  money  borrowed. 

It  appeara  by  the  record  that  depot  tjoaads 
in,  and  the  right  of  way  throujrti,  the  dty  of 
Brenham  were  bought  for  the  Gulf,  Colondo 
&  Santa  F4  Railroad  Company  with  money 
realized  from  the  sale  of  bonas  issued  under  tba 
ordinance  of  June  7, 1879,  and  that  $3,000  of 
such  bonds  were  used  by  the  dty  for  fire  dm^ 
partment  purposes. 

The  power  to  borrow  the  $11,400  would  not 
have  been  nugatory,  unaooompanied  by  tbe 
power  to  issue  negotiable  bonds  therefor.  Mer- 
rUlY.  Monticeao,ld8  U.  8.  C78,  687  [84:  lOM. 
10751;  WiUianu  v.  BatddMn,  48  Tex.  1.  S3, 
34;  Cleburne  v.  On^f,  C.  d  8.  F.  K  Cb.  66 
Tex.  461 ;  1  DilL  Mun.  Corp.  (4th  ed. '  §  89.  and 
notet;  §  91.  n.  2;  g  126.  n.  1;  §§  507,  507a. 

The  confining  of  the  power  in  the  preseot 
case  to  a  borrowing  of  money  for  general  par 
poses  on  the  credit  of  the  city  limits  it  to  tb« 
power  to  borrow  money  for  ordinair  govern 
mental  purposes,  such  as  are  generally  carried 
out  with  revenues  derived  from  taxatioo;  aad 
the  presumption  is  that  Uie  grant  of  power  was 
intended  to  confer  the  ri^ht  to  borrow  mooej 
in  anticipation  of  the  receipt  of  revenue  taxes, 
and  not  to  plunge  the  munidpal  oorporacioo 
into  a  debt  on  which  intereat  must  be  paid  at 
the  rate  of  ten  per  centum  per  annum,  semi 
annually,  for  at  least  ten  years.  It  b  easy  for 
the  Le^idature  to  confer  upon  a  munidpalitr. 
when  it  is  constitutional  to  do  so,  tbe  power t«> 
issue  negotiable  bonds;  and,  under  the  weQ* 
settled  rule  that  any  doubt  as  to  the  existence 
of  such  power  ought  to  be  determined  afaiaat 
its  existence,  it  ought  not  to  be  held  to  exiittiD 
the  present  case. 

A  review  of  the  cases  on  this  subject  In  Ikis 
court  will  be  useful. 

In  RiKiera  v.  Burlington,  70  U.  8.  S  Wall 
654.  666  [18:  79,  83],  in  1865,  it  waa  bdd  thst 
tbe  statutory  power  granted  to  the  dty  of  Bar 
liogton,  Iowa,  "to  borrow  money  for  any  pub- 
lic purpose,"  gave  authoritv  to  tlie  dty  lo 
borrow  money  to  aid  a  railroad  cocDpaDyis 
building  a  rood  for  public  tnvd  and  traospo^ 
tation,  and  that,  as  a  means  of  borrowiBf 
money  to  accomplish  such  object,  the  dtr 
might  issue  its  bonds  to  be  sold  bv  the  railrotil 
companv  to  raise  the  money.  Boods  weve  i^ 
sued  and  loaned  to  the  company.  Thej  wert 
coupon  bonds  in  the  usual  form,  and  were  sr 
cured  by  firet  mortgage  bonds  of  the  compaoj. 
Suit  was  brought  by  a  bona  fide  holAet  iot 
value,  to  recover  against  tbe  dty  on  tbe  coo 
pons,  and  the  case  came  up  on  a  demurrer  u> 
the  petition.  The  demurrer  was  sustained  hy 
the  Circuit  Court  and  judgment  rendered  for 
the  city:  but  this  court  reverted  that  jude 
ment    In  the  opinion  of  this  court,  as  to  tbe 
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power  to  issue  the  negotiable  bonds,  it  was  said : 
'Oooimoo  experience  shows  that  the  issuing 
of  bonds  by  a  municipal  corporation  as  mate- 
rial tid  in  the  construction  of  a  railroad,  is 
merely  a  customary  and  convenient  mode  of 
bonowiog  money  to  accomplish  the  object; 
and  it  cannot  make  any  diiierence,  so  far  as 
respects  the  present  question,  whether  the 
bonds,  as  issued  by  the  defendants,  were  sold 
ID  the  market  by  their  officers,  or  were  first 
ddivered  to  the  company,  and  were  by  their 
Mf^tB  sold  for  the  same  purpose."  OhtrfJua- 
tke  Chase  and  Jtuiiees  Qrier,  MUler  and  f^eld 
dinented.  Jtutiee  Field  delivered  a  dissenting 
opsoion,  in  which  his  three  associates  con- 
curred, and  which  stated,  as  to  the  authority  of 
the  dty  to  issue  the  bonds,  that  there  was  no 
inch  authority,  either  in  the  charter  of  the 
dty  or  in  any  other  legislation  of  the  State; 
fliat  the  authority  conferred  was  to  borrow 
money;  that  no  money  was  borrowed,  but  the 
bonds  of  the  city  were  loaned;  and  that  bor- 
rowing money  and  loaning  credit  were  not 
convertible  terms.  ^ 

In  MiteheU  ▼.  BurlingUmTn  U.  8.  4  WalL 
270  [18:  850],  the  case  of  Bogen  v.  BurUng- 
ton,  was  afflinned. 

Bat  in  Pdiiee  Jury  y.  Brittan,  82  U.  8.  15 
Wall  566  [21:  251],  (when  Jv$tice$  Wayne, 
Nelson  and  Orier  had  left  the  bench ,  and  Jtis- 
tiea  Strong,  Bradley  and  Hunt  bad  come  upon 
It,  Chief  Jtutiee  Chase  and  Justices  Clifford, 
Swayne,  Miller,  Davis  and  Field  remaining,) 
it  was  held  that  the  trustees  or  representative 
officers  of  a  parish,  county  or  other  local  juris- 
diction, invested  with  the  usual  powers  of  ad- 
ministration in  specific  matters,  and  the  power 
of  levyioff  taxes  to  def  rav  the  necessary  expend- 
itures 01  the  jurisdicnon,  have  no  implied 
authority  to  issue  negotiable  securities,  payable 
in  future,  of  such  a  character  as  to  be  un- 
impeachable in  the  bands  of  bona  fide  holders, 
for  the  purpose  of  raising  money  or  funding  a 
pre?ioos  indebtedness.  In  the  opinion  of  tbe 
court,  delivered  by  Mr,  Justice  Bradley,  it  is 
stated  that  the  police  jury  of  the  parish  of 
Teoaas.  Louisiana,  which  i^ued  the  negotiable 
bonds  in  question  in  that  case,  had  no  express 
anthori^  to  issue  them;  that  the  power  could 
not  be  implied  from  the  ordinary  powers  of 
local  administration  and  police  which  were 
conferred  upon  the  boards  and  trustees  of  po- 
litical districts;  that  it  was  one  thing  for  county 
tnd  parish  trustees  to  havo  the  power  to  incur 
oblieations  for  work  actually  done  in  behalf 
of  the  county  or  parish,  and  to  give  proper 
vouchers  therefor,  and  a  totally  different  thing 
tobave  the  power  of  issuing  unimpeachable 
paper  obligations,  which  might  be  multiplied 
to  an  indefinite  extent;  and  that,  although  the 
sutbority  for  such  bodies  to  issue  negotiable 
PAper  might  be  implied  in  some  cases  from 
other  and  express  powers  granted,  those  im- 
plications  should  not  be  extended  beyond  the 
fair  inferences  to  be  gathered  from  the  circum- 
stances of  each  case. 

In  ClaiUfnu  County  v.  Brooks,  111  U.  8. 
^00  [28:  4101  ^^  ^^  ^^^^  ^b&t  ^e  power  to 
i«ue  commercial  paper  was  foreign  to  the  ob- 
j^s  of  the  creation  of  the  political  divisions 
of  counties  and  townships,  and  was  not  to  be 
conceded  to  such  organizations  unless  by  virtue 
of  express  legislation  or  by  very  strong  impli- 
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cation  from  such  legislation;  and  that  the 
power  conferred  by  statutes  of  Tennessee  upon 
a  coimty,  to  erect  a  court-house,  jail,  and  other 
necessary  county  buildings,  did  not  authorize 
the  issue  of  conmiercial  paper  as  evidence  of 
or  security  for  a  debt  contracted  for  the  con- 
struction of  such  a  building.  The  opinion  in 
the  case  was  delivered  bv  Jar,  Justice  Bradley; 
and  the  case  of  Police  Jury  v.  Britton,  82  tJ. 
8.  15  Wall.  566  [21:  251],  was  cited  and  ap- 
proved, although  the  unsuccessful  party  cited 
as  authority  the  case  of  Rogers  v.  Burlington, 
70  U.  8.  8  Wall.  654  [18:  79]. 

In  Concord  y.  Robinson,  121  IT.  8.  165 
[80:  885],  it  was  held  that  a  grant  to  a  muni- 
cipal corporation  of  power  to  appropriate 
moneys  in  aid  of  the  construction  of  a  railroad, 
accompanied  by  n  provision  directing  the  levy 
and  collection  of  taxes  to  meet  such  appropria- 
tion, and  prescribing  no  other  mode  of  pay- 
ment, did  not  authorize  the  issuing  of  negotia- 
ble bonds  in  payment  of  such  appropriatiot*. 
The  opinion  of  this  court  was  delivered  by  Mr, 
Justice  Harlan,  and  the  case  of  Olatbome 
County  V,  Brooks,  111  U.8.  400  [28:  470],  was 
cited  and  approved. 

In  Kel/ey  v.  Milan,  127  U.  8.  189  [82:  77], 
and  Norton  v.  Dyersburg,  127  U.  8. 160  [82: 85|. 
it  was  held  that  the  power  granted  to  a  muni- 
cipal corporation  to  become  a  stockholder  in  a 
railroad  company  did  not  carry  with  it  the 
power  to  issue  negotiable  bonds  m  payment  of 
the  subscription,  unless  the  latter  power  was 
expressly  or  by  reasonable  implication  con- 
ferred by  statute.  In  the  opinion  in  the  case 
of  Norton  V.  Dyeriburg,  the  case  of  Claiborne 
County  V.  Brooks,  111  U.  8.  400  [28:  470],  was 
cited  with  approval.  "^ 

In  Young  v.  Clarendon  Twp.,  182  IT.  8.  840 
[88:  856],  it  was  held  to  be  settled  law  that  a 
municipality  has  no  power  to  issue  its  bonds 
in  aid  of  a  railroad,  except  I>v  legislative  per- 
mission; and  in  the  opinion  or  the  court,  deliv- 
ered by  Mr,  Justice  Lamar,  tne  case  of  Clai- 
borne  County  y.  Brooks  and  of  Kelley  y.  Milan 
were  dfed  and  approved. 

In  EUl  V.  Memphis,  184  U.  8.  198,  208 
[83:  887,  889].  the  opinion  of  the  court  being 
delivered  by  Mr,  Justice  Field,  it  was  held  that 
the  power  conferred  by  a  statute  on  a  muni- 
cipal corporation  to  subscribe  for  the  stock  of 
a  railroad  company  did  not  include  the  power 
to  issue  negotiable  bonds  representing  a  debt, 
in  order  to  pay  for  that  subscription;  and  it 
was  said  that  that  rule  was  well  settled.  It 
was  added:  '*  The  inability  of  municipal  cor- 
porations to  issue  negotiable  paper  for  their 
indebtedness,  however  incurred,  unless  author- 
ity for  that  purpose  is  expressly  given  or  neces- 
sarily implied  for  the  execution  of  other  express 
powers,  has  been  affirmed  in  repeated  decisions 
of  this  court;"  and  the  cases  of  Poliee  Jury  v. 
Britton,  Claiborne  County  v.  Brooks,  Eelley  v. 
Milan  and  Young  y.  Clarendon  Tvjp.  were  cited 
with  approval 

In  MerriU  v.  Monticello,  188  U.  8.  678,  687, 
691  [34:  1069,  1075, 1076],  it  was  held  that  the 
implied  power  of  a  municipal  corporation  to 
borrow  money  to  enable  it  to  execute  the  pow- 
ers expressly  conferred  upon  it  by  law,  if  ex- 
isting at  all,  did  not  authorize  it  to  create  and 
issue  negotiable  securities  to  be  sold  in  the 
market  and  to  be  taken  by  the  purchaser  freed 
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from  the  equities  that  might  be  set  op  by  the 
maker;  and  that  to  borrow  mone^.aiicl  to  give 
a  bond  or  obligation  therefor  which  might  cir- 
culate in  the  market  as  a  ne^tiable  security, 
freed  from  any  equities  that  might  be  set  up  by 
the  maker  of  it,  were  essentially  different  trans- 
actions in  their  nature  and  legal  effect  In  the 
opinion  of  the  court,  which  was  delivered  by 
Mr,  Justice  Lamar,  the  cases  of  Poliee  Jury  y. 
Brittan,  Claiborne  County  v.  Brooks,  KeU^  v. 
Milan,  Toung  v.  Clarendon  Ttop,  and  Hill  v. 
MemphiH  were  cited  with  approval.  It  was 
added:  '*  It  is  admitted  that  the  power  to  bor- 
row money,  or  to  incur  indebtedness,  carries 
with  it  tbe  power  to  issue  tbc  usual  evidences 
of  indebtedness,  by  the  corporation,  to  the 
lender  or  other  creditor.  Such  evidences  may 
be  in  the  form  of  promissory  notes,  warrant**, 
and,  perhaps,  most  generally,  in  that  of  a  bond. 
But  there  is  a  marked  legal  ditTerence  between 
the  power  to  give  a  note  to  a  lender  for  tbe 
amount  of  money  borrowed,  or  to  a  creditor 
for  tbc  amount  due.  and  the  power  to  issue  for 
sale,  in  open  market,  a  bond,  as  a  commercial 
security,  with  imaiuDity,  in  the  bauds  of  a 
bona  fide  holder  for  value,  from  equitable  de- 
fenses.^ The  plaintiff  in  error  contends  that 
there  ib  no  legal  or  sulistantial  difTercoce  be- 
tween tbe  two;  that  the  Issuing  and  (li<:posa1of 
bonds  in  market,  though  in  common  parlance, 
and  sometimes  in  legislative  enactment,  called 
a  sale,  is  not  so  in  tact;  and  that  ti;e  so-called 

gurchaser  who  takes  the  bond  ami  advances 
is  money  for  it  is  actually  a  lender,  as  much 
BO  as  a  person  who  takes  a  bond  payable  to  him 
in  his  own  name." 

The  opinion  then  stated  that  the  logical  re- 
sult of  the  doctrines  announced  in  the  five  cases 
which  it  cited  clearly  showed  that  the  bonds 
sued  on  In  the  case  of  Merri'l  ▼.  Monticello 
were  invalid,  and  added:  *' It  does  not  follow 
that  because  the  town  of  Monticello  had  the 
right  to  contract  a  loan,  it  had,  therefore,  the 
right  to  issue  negotiable  bonds  and  put  them  on 
the  market  as  evidences  of  such  loan.  To  bor- 
row money,  and  to  give  a  bond  or  obligation 
therefor  which  mav  circulate  in  the  market  as 
a  negotiable  security,  free  from  any  equities 
that  may  be  set  up  by  the  maker  of  it,  are,  in 
their  nature  and  in  their  legal  effect,  essentially 
different  transactions.  In  the  present  case,  ail 
that  can  be  contended  for  is,  that  the  town  bad 
the  power  to  contract  a  loan  under  certain 
specified  restrictions  and  limitations.  Nowhere 
in  tbe  statute  is  there  any  express  power  given 
to  issue  negotiable  bonds  as  evidence  of  such 
loan.  Nor  can  such  power  be  implied,  because 
the  existence  of  it  is  not  necessary  to  carry  out 
any  of  the  purposes  of  the  municipality.  It  is 
true  that  there  is  a  considerable  number  of 
cases,  many  of  which  are  cited  in  the  brief  of 
counsel  for  plaintiff  in  error,  which  hold  a 
contrary  doctrine.  But  the  view  taken  by  this 
court  in  the  cases  above  cited  and  others  seems 
to  us  more  in  keeping  with  the  well  recognized 
and  settled  principles  of  the  law  of  municipal 
corporations." 

We,  therefore,  must  regard  the  cases  of  Bog- 
en  y.  Burlington  and  Mitchell  y.  Burlington 
as  overruled  In  the  particular  referred  to,  by 
latter  cases  in  this  court.  See  1  Dili  Mun. 
Corp.  (4th  ed.)  g§  607,  607a. 
Tlie  case  of  Dwifer  y.  Badctporth,  67  Tex. 
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246,  is  relied  upon  by  the  plaintiff.  In  that 
case.  Dwyer,  a  taxpayer,  brought  suit  agaiatt 
Hack  worth,  assessor  and  collector  of  taxes  of 
the  city  of  Brenham,  to  enjoin  the  ooOectioB 
of  certain  taxes  asse^ed  against  Dwyer.  to  pay 
the  interest  on  the  bonds  involved  in  tbe  pnm 
ent  suit.  In  the  District  Court  of  WasbingtoB 
county,  Texas,  in  which  the  suit  was  bioi^t« 
the  defendant  had  judgment,  sustaioisg  the 
legality  of  the  taxes  and  dismissiDg  the  Pimm- 
tiff's  suit.  The  case  was  carried  by  Uie  pjaiatiff 
to  the  Supreme  Court  of  Texas,  and  in  tke 
opinion  of  that  court  it  is  said  that  the  dty  of 
Brenbam  had  authority  under  its  diarter  to 
borrow  money  for  general  purposes,  *'  and  did 
so  borrow,  by  celling  its  bonds,  to  tbe  amooat 
of  $15,000."  This  expression  is  urged  bt  tke 
plaintiff  as  recognizing  tbe  lawfuliMfli  d  the 
issue  of  tbe  bonds;  but  the  court,  while  rein- 
ing the  judgment  below,  said  that  it  cook!  aot 
enjoin  the  collection  of  the  taxes  on  tbe  ground 
of  the  inva!idity  of  tbe  bonds,  witlnnit  making 
tbe  holders  of  those  bonds  parties  to  the  soft 
citing  Board  v.  Texas  <b  P.  B  Co.,  46  Tex. 
816.  There  was,  therefore,  no  adjudicatioo  in 
that  case  as  to  tbe  validity  of  the  bonds,  and 
the  remark  of  the  court  that  the  dty  borrowed 
money  by  selling  its  bonds  to  the  amount  nf 
$15,000  is  of  no  force  on  the  question  of  tbe 
validity  of  the  bonds,  /^ris  v.  Shreteport,  108 
U.  S.  2b2,  287  [27:  728,  7:iO]. 

It  is  also  to  be  remarked  that  the  ordinaoce 
of  June  7,  1879.  provided  that  tbe  city  sboukl 
have  the  right  to  redeem  the  bonds  "at  anv 
time  after  five  years  from  date.*'  while  earli 
bond  on  its  face  states  that  it  is  redeemable  bv 
the  city  '*aftcr  the  expiration  of  ten  \ear8  from 
date  hereof."  The  ofiiccrs  of  the  city  bad  no 
power  to  depart  from  the  terms  of  the  ordi- 
nance by  varying  the  time  limited  for  rednap* 
tion. 

We  see  nothing  in  the  provisions  of  tbe  cam- 
stilution  of  Texas  of  1876,  before  cited,  ti>  M 
the  power  of  tbe  city  to  issue  these  oegociaUe 
bonds. 

We  cannot  regard  the  provision  in  tbe  cbar 
ter  of  tbe  city,  that  boncls  of  tbe  oorponticMi 
of  the  city  "shall  not  be  subject  to  tax  uiniff 
this  Act, '  as  recognizing  the  validity  of  tbe 
bonds  in  question.  Whatever  that  provkioa 
may  mean,  it  cannot  include  bonds  onlawfiiay 
issued. 

As  there  was  no  authority  to  issue  Ibe  boodi. 
even  a  bona  fide  holder  of  them  cannot  have  t 
right  to  recover  upon  them  or  their  coupoo^ 
Marsfi  v.  Fulton  County,  77  U.  8. 10  Wall  ^71 
[19:1040];  Bast  Oakland  v.  SHhner.  94  U.  & 
256  [24:1251;  Buchanan  y.  LitehfiOd^  109  U. 
S.  878  [26:138];  Uayes  y.  OAUy  :^primgs,  114 
U.  S.  120  [29:811:  Daviess  County  ▼.  DiMtn^ 

117  U.  S.  667  [29:1026];  Bopper  y.  CMnym, 

118  U.  S.  148, 161180:190, 192];  MerrOl  y.  JLhm 
ticello,  188  U.  8.  6^,  681.  m  [Uilim,  1073]. 

As  the  action  here  is  directly  upoa  the  m«> 
pons,  and  there  is  no  right  of  reoovery  unoa 
them,  the  judgment  must  be  reveraed.  and  tbt 
case  remanded  to  the  Circuit  Coon,  with  a  ^ 
rection  to  sustain  the  defendant's  general  de- 
murrer  and  special  demurrer  and  exoeptioM 
to  the  plaintiff's  original  peiition.  and  to  s» 
tain  the  special  exceptions  and  demunen  of 
the  defenaant  to  the  plaintiff'a  sappleoKairi 
petition,  and  to  enter  judgmenl  themm  li  U- 
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ror  of  the  defendant  and  dismissing  both  of 
nid  petitions,  with  a  general  Judgment  for  the 
defeodant 

Mr.  J%t^ice  Harlan  dissenting: 

Mr.  JutHee  Brewer*  Mr,  Justice  Brown, 
tod  myself  beinff  unable  to  concur  in  the  opin- 
k>ii  just  rendered,  the  grounds  of  our  dissent 
will  be  stated. 

The  charter  of  the  city  of  Brenham.  granted 
in  1873,  provided  that  '*tbe  city  council  shall 
hs?e  the  power  and  authority  to  borrow,  for 
feoeral  purposes,  not  exceeding  fifteen  tbous- 
aod  dollars,  on  the  credit  of  said  city;"  also, 
that  the  "bonds  of  the  corporation  of  the  city 
of  Brenham  shall  not  be  subject  to  tax  under 
tbii  Act**  Special  Laws  of  Texas,  pp.  14 
tad  28. 

Under  the  authority  conferred  by  this  char- 
ter the  city  council  in  1879  passed  an  ordinance, 
eotitled  '*Ao  ordinance  to  provide  for  the  issue 
and  sale  of  fifteen  thousand  dollars  in  coupon 
bonds  of  the  city,  to  borrow  money  for  general 
purposes."  Bonds,  negotiable  in  form,  and  to 
tbe  full  amount  authorized  by  the  ordinance, 
were  issued  by  tbe  city  in  1979,  and  the  cou- 
pons held  by  the  German- American  Bank  were 
irom  the  bonds  so  issued.  Tbe  court  does  not 
bold  that  the  issuing  of  these  bonds  was  in  vio- 
hdoc  of  the  constitution  of  Texas  adopted  in 
1878.  But  it  does  hold  that,  while  the  city, 
under  its  power  to  borrow,  could  give  to  the 
leader  non- negotiable  paper  as  a  * 'Toucher" 
for  tbe  repayment  of  Uie  money  borrowed,  it 
coiold  not  legally  issue  negotiable  instruments 
or  bonds  as  evidence  of  the  loan.  This  view 
is  oonceded  to  be  in  conflict  with  Rogers  v. 
BurUnffton,  70  U.  S.  8  Wall.  654  [18:79],  and 
MiteheU  y.  BurUngton,  71  U.  S.  4  Wall.  270 
]  [18:850].  But  it  is  said  that  later  adjudications 
of  this  court  haye,  in  effect,  oyerruled  those 
cises.  We  cannot  give  our  assent  to  the  doc- 
trine announced  in  the  present  case.  Nor — we 
sabmit  with  some  confidence— is  that  doctrine 
•ustaioed  by  any  decision  of  this  court  which 
bss  been  cited. 

What  was  the  case  of  Rogers  y.  Burlingiont 
Besides  the  general  powers  appertaining  to 
municipal  corporations,  the  city  of  Burlington 
bsd  express  power,  by  its  charter,  "to  borrow 
money  for  any  public  purpose,"  the  matter 
being  first  submitted  to  popular  yote.  The 
people  having  yoted,  by  the  requisite  raaiority, 
in  favor  of  issuing  and  lending  $75,000  m  the 
bonds  of  the  city  to  a  particular  railroad  com- 
pany, bonds  for  that  amount,  negotiable  in 
form,  were  issued.  The  court  held  the  con- 
traction of  a  railroad  to  be  a  public  purpose, 
within  tbe  meaning  o'  tbe  charter  of  the  city, 
snd  that  it  made  no  difference  whether  the 
bonds  were  sold  in  the  market  by  the  officers 
of  the  munidpality,  or  were  first  delivered  to 
the  coropany  and  sold  by  its  agents  for  the 
swne  purpose.  * 'Technically  speaking,"  the 
coiirt  observed,  "it  may  be  said  that  the  trans- 
action, as  between  the  company  and  the  de- 
fendants, was.  in  form,  a  contract  of  lending; 
bot  as  between  the  defendants  and  the  persons 
who  purchased  the  bonds  in  the  market  it  was 
undeniably  a  contract  of  borrowing  money; 
sad  tbe  same  remark  applies  to  tbe  transaction 
iu  its  practical  and  legal  effect  upon  all  subse- 
quent holders  of  the  securities  who  have  since 
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become  such  for  value,  and  in  the  usual  course 
of  business." 

The  minority  dissented,  not  upon  the  ground 
that  an  express  power  in  a  municipal  corpora- 
tion to  borrow  money  did  not  give  authority  to 
execute  negotiable  instruments  for  the  money 
borrowed — although  that  question  was  upon 
the  yery  face  of  the  case — but  upon  the  ground 
that  the  transaction  was  not  one  of  borrowing 
money.  Mr,  Justice  Field,  speaking  for  the 
minority,  said:  '  'Here  the  authority  conferred 
is  to  borrow  money;  yet  no  money  was  bor- 
rowed, but  the  bonds  of  the  city  were  lent. 
Borrowing  money  and  lending  credit  are  not 
convertible  terms.  The  two  things  which  they 
indicate  are  essentially  distinct  and  different." 
Mr,  Justice  Miller,  in  a  separate  dissenting  r.j.-, 
opinion,  called  attention  to  the  fact  that  the  L^^^J 
Supreme  Court  of  Iowa  had  then  recently  held 
the  bonds,  involyed  in  that  suit,  to  lie  yoid,  upon 
the  ground  that  the  transaction  "was  a  loan  of 
credit,  and  not  a  borrowing  of  money."  The 
principle  announced  in  Rogers  y.  Burlington 
was  applied  in  Mitchell  v.  Burlington,  71  U.  S. 
4  Wall.  270  [18:3501. 

The  cases  decided  since  Rogers  y.  Burling- 
ton, which  have  been  cited,  in  the  opinion  of 
the  court,  as  announcin^r  the  doctrine  that  an 
express  power  given  to  a  municipal  corporation 
to  borrow  money  does  not  authorize  the  execu- 
tion of  negotiable  instruments  for  the  monev 
so  borrowed,  are:  Police  Jury  y,  Britton,  82  iT. 
8.15  Wall.  566,  570,  572  [21:251,  253,  2541; 
Claiborne  (hunty  y.  Brooks,  111  U.  S.  400,  406 
r28;470,  472];  Coneord  y.  Robinson,  121  U.  8. 
165,  167  [30:885,  887];  Kelley  y.  Milan,  127  U. 
8. 139,  150  [32:77,  81];  Norton  y.  Byersburg, 
127  U.  8. 160, 175  [82:85.  90];  Young  v.  Claren- 
don Twp.  132 U.  8. 340  [83:3561 ;  HiU  y.  Memphis, 
184  U.  8. 198,  203i38:887,  8891;  and  Mi  ^11  y. 
Montieello,  188  U.  8.  678,.  68i6,  687  [85:1069. 
1075].  t 

In  Police  Jury  y.  Brition,  it  appeared  that  a 
police  Jury,  in  a  parish  of  Louisiana,  charged 
with  the  supervision  and  repair  of  roads, 
bridges,  causeways,  dikes,  leyees,  an^  oiher 
highways,  was  prohibited  by  statute  irom  con- 
tracting any  debt  or  pecuniary  liability  without 
fully  proyiding  in  the  ordinance  creating  the 
debt  the  means  of  paying  the  principal  and  in- 
terest of  the  debt  so  contracted.  And  tbe 
question  arose  as  to  whether  it  could  rightfully 
issue  negotiable  bonds  to  take  the  place  of  cer- 
tain orders  previously  given  by  it  for  work 
done  on  levees  in  the  parish.  The  case  in- 
volyed no  question  as  to  the  scope  and  effect 
of  an  express  power  in  the  parish  to  borrow 
money.  Mr.  Justice  Bradley,  speaking  for  the 
court,  after  observing  that  the  police  jury  bad 
no  express  authority lo  issue  bonds,  and  that, 
if  it  existed,  it  must  be  implied  from  tbe  gen- 
eral powers  of  local  administration  with  which 
they  were  invested,  said:  **We  bave,  there- 
fore, the  question  directly  presented  in  this 
case  whether  tbe  trustees  or  representative  of- 
ficers of  a  parish,  county,  or  other  local  juris- 
diction, invested  with  the  usual  powers  of 
administration  in  specific  matters,  and  the 
power  of  leyying  taxes  to  defray  the  necessary  ^ 
expenditures  of  the  jurisdiction,  have  an  im-  [192] 
plied  authority  to  issue  negotiable  securities, 
payable  in  future,  of  such  a  character  as  to  be 
unimpeachable  in  the  hands  of  bona  fide  hold- 
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en,  for  the  purpose  of  ndslDg  monej  or  fund- 
ing a  previous  indebtedness?"  This  question 
was  answered  in  the  negative.  But,  to  prevent 
any  possible  misapplication  of  the  principles 
announced,  the  court  said:  "We  do  not  mean 
to  be  understood  that  it  requires,  in  all  cases, 
expreu  authority  for  such  bodies  to  issue  nego- 
liable  paper.  The  power  has  frequently  been 
implied  from  other  eatress  powers  granted. 
Thus,  it  has  been  held  that  the  power  to  borrow 
money  implies  the  power  to  issue  the  ordinary 
securities  for  its  repayment,  whether  in  the  form 
of  notes,  or  bonds  payable  in  future."  It  thus 
appears  that  Pcdiee  Jury  v.  Britton  distinctly 
declares  that  case  not  to  be  within  the  rule  that 
an  express  power  to  borrow  money  carries  with 
it  authority  to  issue  negotiable  securities  for 
the  amount  borrowed. 

In  Claiborne  County  v.  Brooks,  the  question 
was  whether  the  power  in  a  county  to  con- 
tract for  the  erection  of  a  court-house  implied 
authority  to  issue  negotiable  bonds  of  a  com- 
mercial character  in  payment  for  the  work. 
The  court,  speaking  again  by  Mr.  Justice 
Bradley,  held  that  it  did  not,  and  said:  " Our 
opinion  is  that  mere  political  bodies,  consti- 
tuted as  counties  are.  for  the  purpose  of  local 
police  and  administration,  and  having  the 
power  of  levying  taxes  to  defray  all  public 
charges  created,  whether  they  are  or  are  not 
formally  invcstei  with  corporate  capacity,  have 
no  power  or  authority  to  make  and  utter  com- 
mercial paper  of  any  kind,  unless  such  power 
is  expressly  conferred  upon  them  by  law,  or 
dearly  implied  from  some  other  power  expressly 
given  tohteh  cannot  be  fairly  exercised  without 
it," — referring  to  the  same  clauses  in  the  opin- 
ion in  FMiee  Ji'ry  v.  Britton,  above  quoted,  as 
embodying  a  distinct  expression  of  the  views 
of  the  court 

In  Concord  v.  Bobinson,  it  was  decided  that 
'*the.  grart  to  a  municipal  corporation  of 
power  to  appropriate  moneys  in  aid  of  the  con- 
struction of  a  railroad,  accompanied  by  a  pro- 
vision directing  the  levy  and  collection  of 
taxes  to  meet  such  appropriation^  and  prescrib- 
ing no  other  mode  of  payment"  did  not  imply 
authority  to  issue  negotiable  bonds  on  account 
of  such  appropriation;  in  Kelley  v.  Milan, 
that "  a  municipal  corporation,  in  order  to  exer- 
cise the  power  of  becoming  a  stockholder  in  a 
railroad  corporation,  must  have  such  power 
expressly  conferred  upon  it  by  a  grant  from 
the  Le^lature,  and  that  even  the  power  to 
subscribe  for  such  stock  does  not  carry  with  it 
the  power  to  issue  negotiable  bonds  in  pay- 
ment of  the  subscription,  unless  the  power  to 
issue  such  bonds  is  expressly  or  bv  reasonable 
implication  corderred  by  statute;  in  Iforton 
V.  Dyersburg,  that  **the  mere  authority  given 
to  a  municipalitv  to  subscribe  for  stock  in  a  rail- 
road company  did  not  carrv  with  it  the  implied 
power  to  issue  bonds  therefor,  especially  where, 
as  in  the  present  case,  special  provisions  were 
made  for  paying  the  subscription  by  taxation;" 
in  Toung  v.  Clarendon  Twp.,  authority  to 
make  the  municipal  bonds  there  involyed  was 
conceded,  and  the  case  turned  upon  the  ques- 
tion whether  their  execution  was  not  sabject 
to  the  restrictions  and  directions  of  the  Act 
which  authorized  them  to  be  issued;  and  in 
EUIy.  Memphis,  that  "the  power  to  subscribe 
/#r  stock  does  n^t  mf  itself  include  the  power  to 


issue  bonds  of  a  town  in  payment  of  it,' 
that  '*the  inability  of  munidiMl  corporatloas 
to  issue  negotiable  paper  for  their  indwitfriaea^ 
however  incurred,  unless  authority  for  tbift 
purpose  is  expressly  given  or  necessarily  imfUti. 
for  the  execution  if  other  express  poiten,  has 
been  approved  in  repeated  dectnoos  of  this 
court.  •• 

It  thus  appears  that  in  no  one  of  the  show 
cases,  decided  since  Sogers  y.  BurUngtom,  was 
there  any  question  as  to  negotiable  •ecaritiss 
being  issuea  under  an  express  pow»  to  bsrrsm 
money;  and  that  some  of  them  ooocede  that 
such  a  power  carries  with  it  authority  to  give 
a  negotiable  paper  for  money  borrowed. 

The  case  which  seems  to  be  much  reUed  inoa 
to  support  the  present  judgment  is  Menvl  t. 
Monticello.  But  we  submit  that  it  does  oot 
sustain  the  broad  doctrine  that  negoUableieca- 
rities  may  not  be  issued  in  execntioo  of  an 
express  power  to  borrow  money.  What  ooald 
or  could  not  be  done  under  sudi  a  power  was 
not  a  question  involved  in  that  case.  The 
question  was  whether  authority  in  the  towa  of 
Monticello  to  issue  negotiable  bonds  oooU  be 
implied,  not  from  an  express,  but  from  an 
implied  power  to  borrow  mon<^.  UUx  ob- 
serving that,  under  the  laws  of  Indiana,  the  j 
proposition  that  a  town  has  an  implied  antbor- 
ity  to  borrow  monev  or  contract  a  loan,  under 
the  conditions  and  in  the  manner  expwMly 
prescribed,  was  not  to  be  oontrovefted,  the 
court,  speaking  by  Mr,  Justice  Lamar,  said: 
"  But  this  only  brings  us  back  to  the  qnestion. 
Does  the  implied  power  to  borrow  money  or 
contract  a  loan  canry  with  it  a  purAer  imfU- 
cation  of  power  to  issue  fundmg  nesociabli 
bonds  for  that  amount  and  sell  t&m  &  open 
market?  "  The  question  in  that  case,  as  framed 
by  the  court,  clearly  shows  that  it  was  oalv 
considering  whether  an  authority  in  a  moaici- 
pal  corporation  to  issue  negotiable  secnritfas 
could  be  implied  from  a  power  to  boRow 
which  was  itself  to  be  implied  from  other 
powers  granted.  This  also  appears  from  tht 
foUowinff  clause  in  the  opinion:  *'  It  is  adaii- 
ted  that  tne  power  to  borrow  money,  or  to  iacv 
indebtedness,  carries  with  it  the  power  teiaoe 
t/ie  usual  evidences  of  indebtednms  by  the  cor- 
poration to  the  lender  or  other  cieditor.  Sack 
evidences  may  be  in  the  form  <^  prsmimsr$ 
notes,  warrants,  and  perhaps,  mes€  gemermlly,  «a 
tltatofabond."  And  it  is  further  shown  by  tht 
fact  that  the  opinion,  referrinic  to  the  dense  ia 
JMice  Jury  y.  Britton,  above  quoted,  whick 
states  that  authority  in  a  municipal  corpoia 
tion  to  issue  negotiable  secoritm  may  be 
implied  from  an  express  power  to  berrem  moocy. 
states  that  it  has  no  application  to  the  case  the* 
before  the  court,  in  which  the  attempt  vw 
made  to  imply  authority  to  issue  negotisbk 
bonds  simply  nom  an  implied  power  io  bsrrsm 
money. 

Another  case  in  this  couit,  not  referred  to.  k 
yery  much  in  point.  It  is  SavannoA  y.  KiB$, 
108  U.  8.  184, 190  [27:  896,  698].  A  raibtNd 
corporation,  whose  prindpal  and  beghwiaff 
point  was  that  city,  issued  its  negotiabie  boadi 
upon  which  to  raise  money  to  pay  ddMs  for 
construction,  and  for  future  improveoMati. 
The  city,  owning  some  of  the  capital  stock  of 
the  oorporation,  guaranteed  the  paymeat  of 
those  bonds.    The  bonds,  so  goarantced,  wsi* 
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put  upon  the  market  aod  sold.  Tbe  question 
was  AS  to  the  authority  of  the  dty  to  make  this 
guaranty  upder  the  power  conferred  upon  it 

i]  ojr  ao  Act  of  the  Lc^lature,  '*to  obtain  money 
on  kMB,  on  the  faiUi  and  credit  of  said  city, 
for  the  purposes  of  contribaiing  to  works  of 
internal  improvements."  Mr,  Ju$Uee  Mat- 
thews, speaking  for  the  court,  said  that  the 
fact  Uiat  the  money  "was  not  advanced  di- 
rectly to  the  city,  but,  upon  its  assurance  of 
repayment,  to  the  railroad  company,  is  not  a 
departure  even  from  the  letter  of  the  law, 
mnch  less  from  its  meaning:  nor  does  the  fact 
that  the  money  was  advanced  partly  on  the 
credit  of  the  railroad  company  diminish  the 
presumed  reliance  of  the  purchaser  upon  that 
of  the  city,  with  which  it  was  Joined.  It  is 
difficult  to  conceive  of  language  more  compre- 
hensive than  that  employed,  to  embrace  wery 
form  of  $ecurihf  in  vhieh  the  faith  and  credit 
of  the  eitff  mtghi  be  embodied;  and  that  in  such 
esses  it  is  not  important  to  the  character  of  the 
trsDsaciion  that  the  money  is  obtained  in  the 
first  instance  by  the  railroad  company,  upon 
the  credit  of  the  city,  was  directlyrulea  in 
Bogtn  V.  BttfiingUm^  70  U.  8.  8  Wall.  654 
[18:79],  and  affirmed  (n  Venice  v.  Murdoch,  92 
U.  S.  194  L28:  588].''#  Of  course,  if  the  city  of 
Savanoab,  having  the  power  "to  obtain  money 
on  lotn,"  could  guarantee  negotiable  bonds,  is- 
sued by  the  railroad  company  for  the  purpose 
of  raising  money  to  be  contributed  to  works  of 
internal  improvement  in  which  the  city  was 
interested,  the  city  could  have  made  the  loan 
directly  upon  its  own  negotiable  bonds. 

It  ij^  perhaps,  proper  to  say  that  our  views 
find  support  in  the  admirable  commentaries  of 
Juage  Dillon  on  the  Law  of  Municipal  Gorpo- 
ration»v  The  court  refers  to  sections  507,  and 
Wa  ot  tlytee  Commentaries.  But  those  sec- 
tions do  not.  in  any  degree,  support  the  con- 
elusion  reached  in  this  case.  The  doctrine 
which  the  learned  author  declares,  in  those 
sections,  to  be  alike  unsound  and  dangerous, 
is,  '*tbat  a  public  or  municipal  corporation 
possesses  the  »mp/M(f  j9ot00r  to  borrow  money 
lor  its  ordinary  purposes,  and  as  inddetUal 
thereto  the  power  to  issue  commercial  securi- 
ties, that  is,  paper  which  cuts  defenses  when 
it  is  in  the  hands  of  a  holder  for  value  acquired 
before  it  is  due."  But  Judge  Dillon,  while 
agreeing  that  the  power  to  issue  commercial 
paper,  unimpeadiable  in  the  hands  of  a  bona 
fide  holder,  u  not  among  the  ordinary  s'yictefeTi- 

^1  tal  powers  of  a  public  municipal  corporation, 
and  most  be  conferred  expressly,  or  by  fair 
imidication,  says,  after  a  careful  review  of  the 
authorities:  '^Exprese power  to  borrow  money, 
perhaps,  in  all  cases,  but  especially  if  con- 
ferred to  effect  objects  for  which  large  or  un- 
Qsoal  snms  are  required,  as,  for  example,  sub- 
scriptions to  aid  railways  and  other  public 
improvements,  will  ordinarily  be  taken,  if  there 
be  nothing  in  the  legislation  to  negative  the  in- 
ference, to  include  the  power  (the  same  as  if 
conferred  upon  a  corporation  organized  for 
pecuniary  profit)  to  issue  negotiable  paper  with 
all  the  incidents  of  negotiability."  1  Dill. 
Mun.  Corp.  (4th  ed.)  a  125.  It  (s  emioeotly 
jttst  to  apply  that  rule  in  the  present  case,  be- 
cause the  A^  giving  the  dty  of  Brenham  au- 
thority to  borrow,  not  exceeding  $15,090,  for 
feoeral  purposes,  expressly  provided  that  its« 
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bonds  should  not  be  subject  to  tax  under  that 
Act.  Such  a  provision  could  have  had  refer- 
ence only  to  negotiable  bonds,  which  would 
be  put  upon  the  market  for  the  purpose  of 
raising  money. 

It  seems  to  us  that  the  court,  in  the  present 
case,  announces  for  the  first  time  that  an  ex- 
press  power  in  a  municipal  corporation,  to  bor- 
row money,  for  corporate  or  general  purposes, 
does  not,  under  any  circumstances,  carry  with 
it,  by  implication,  authority  to  execute  a  ne- 
gotiable promissory  note  or  bond  for  the  mon- 
ey so  borrowed,  and  that  any  such  note  or  bond 
is  void  in  the  hands  of  a  bona  fide  holder  for 
value.  There  are,  perhaps,  a  few  municipal 
corporations  anywhere  that  have  not,  under 
some  circumstances,  and  within  prescribed 
limits  as  to  amount,  express  authority  to  bor- 
row money  for  le^timate,  corporate  purposes. 
While  this  authority  may  be  abused,  it  is  often 
vital  to  the  public  interests  that  it  be  exercised. 
But  if  it  may  not  be  exercised  by  giving  nego- 
tiable notes  or  bonds  as  evidence  of  the Indeot- 
edness  so  created — which  is  the  mode  usually 
adopted  in  such  cases—the  power  to  borrow, 
however  urgent  the  necessity,  will  be  of  little 

{>ractical  value.  Those  who  have  money  to 
end  will  not  lend  it  upon  mere  vouchers  or 
certificates  of  indebtedness.  The  aggregate 
amount  of  negotiate  notes  and  bonds,  execut- 
ed by  municipal  corporations,  for  legitimate 
purposes,  under  express  power  to  borrow 
money  simply,  and  now  outstanding  in  everv 
part  of  the  country,  must  be  enormous.  A 
declaration  by  this  court  that  such  notes  and 
bonds  are  void,  because  of  the  absence  of  eat- 
press  legislative  authority  to  execute  negotiable 
instruments  for  the  monev  borrowed,  will,  we 
fear,  produce  incalculable  mischief.  Believ- 
ing  the  doctrine  announced  by  the  court  to  be 
unsound,  upon  principle  and  authority,  we  do 
not  feel  at  liberty  to  withhold  an  expreetlonof 
our  dissent  from  the  opinion. 

Pbtttion  fob  Rshbajuho  bt  thb  Detbhd- 

AHT  nr  Ebbob. 

Submitted  and  Decided  Map  t,  1892, 

The  defendant  in  error  asks  the  court  to 
grant  a  rehearing  of  this  cause  before  a  full 
bench  consistmg  of  nine  justices,  for  the  fol- 
lowing reasons: 

1.  The  decision  of  March  28, 1802,  was  con- 
curred in  by  five  justices  only. 

2.  The  decision  destroys  securities  in  which 
are  invested  a  vast  amount  of  the  earnings  of 
small  depositors  in  the  savings  banks  of  the 
country;  and  it  disastrously  unsettles  financial 
confidence. 

8.  It  reverses  the  long  settled  law  of  this 
country  in  respect  to  negotiable  municipal 
bonds. 

4.  It  announces  the  doctrine,  that  a  power 
in  express  terms  in  a  municipal  charter  **  to 
borrow  money  "  does  not  authorize  the  corpo- 
ration to  issue  negotiablo  bonds  as  a  means  of 
carrying  that  power  into  effect — a  doctrine  that 
is  unsound  in  principle. 

5.  The  decision  visits,  with  severity,  your 
petitioner,  who,  in  perfect  good  faith,  with 
prudence  and  care,  invested  the  trust  money  of 
its  depoaitort,  in  what,  at  the  time  of  the  trans- 


[197] 


178-197,  649,  660 


SUFIUEMX  COUBT  OF  THB  UmFTBD  STATES. 


Oct.  Tkbm, 


Action,  was  uDivenally  regarded,  under  tbe 
decisions  of  this  court,  and  oi  many  of  the  state 
courts,  as  a  form  of  negotiable  security  of  the 
safest  and  best  character. 

Me$srB.  A.  SL  Garland  and  SL  J.  May 
for  petitioner. 

I.  The  deeUion  wu  concurred  in  by  Jive  ju»tice$ 
only. 

Were  th*'s  a  determination  upon  the  facts  of 
a  controversy,  that  concerned  private  parties 
only,  we  admit  that  the  circumstance  that  five 
Justices  are  of  one  way  of  thinking,  and  three 
of  the  other,  would  have  little  weight  upon  an 
application  for  a  rehearinp^. 

But  to  an  unusual  extent  this  is  a  test  case. 
The  opinion  of  the  court  deals  with  the  grave 
question.  What  does  the  Legislature  mean  by 
granting  to  a  municipal  corporation  a  power  to 
borrow  money?  Not  only  this — it  treats  the 
subject  at  a  late  period  in  the  history  of  munic- 
ipal corporations,  when  the  power  has  been 
exercised  so  often  and  so  extensively  as  to 
create  a  practical  interpietation,  acquit  seed  in, 
accepted  and  acted  upon  in  all  parts  of  the 
country. 

So  firmly  established  as  a  rule  of  propertv 
has  the  ordinary  business  meaning  of  this 
term  become,  that  a  proposal  to  destroy  that 
meanfug,  and  practically  to  destroy  its  value, 
should  have  the  lienefit  of  the  most  deliberate 
opinion  of  every  Justice  of  the  Supreme  Court 
01  the  United  States,  when  the  court  is  at  its 
maximum  strength  in  point  of  numbers.  This 
consideration,  your  petitioner  submits,  h  urged 
not  as  a  favor  to  the  defendant  in  error,  but  as 
a  reasonable  privilege  to  be  granted  to  that  large 
body  of  citizens  on  the  one  band,  and  investors 
on  the  other,  who  are  vitally  interested  to  have 
so  momentous  a  question  determined  by  the 
full  bench  of  nine  .lustices. 

The  result  in  Hepburn  v.  Grmoold,  75  U.  8. 
8  Wall.  603  [10:  513],  was  reached  by  Ave 
iuslices  out  of  eight,  79  U.  S.  12  Wall.  628 
[20:  287],  In  the  Lfffoi  Tender  Cases.  Mr. 
Justice  Strong,  speaking  for  the  court,  says  of 
Hepburn  v.  Grisioold:  "That  case  was  de- 
cided by  a  divided  court,  and  by  a  court  hav- 
ing a  1es<«  number  of  indues  thno  the  law  then 
in  aiistcnce  provided  this  couii  shall  have. 
These  cases  have  been  heard  before  a  full 
court,  and  they  have  received  our  most  care- 
ful coDsideration.  Even  in  cases  involving 
only  private  rights,  if  convinced  we  had  made 
a  mistake,  we  would  hear  another  argument 
and  correct  our  error.  And  it  is  no  unprec- 
edented thing  in  courts  of  last  resort,  both  in 
this  country  and  in  England,  to  overrule  de- 
cisions previously  made."  79  U.  8.  12  Wall. 
554  [20:  313]. 

True,  this  language  was  not  nsed  with  ref- 
erence to  a  rehearing,  but  the  reasonins^  has 
equal,  if  not  greater  force,  when  applied  to  a 

petition  seasonably  made  for  a  rearcument. 
»  ♦  ♦♦  «  <r  • 

Nearly  sixty  years  since,  a  practice  was  in- 
augurated in  this  court,  which  has  been  pretty 
generally  followed,  to  require  an  opinion  of 
court,  on  all  constitutional  questions,  to  be 
concurred  in  by  a  majoritv  of  the  whole  court: 
Briscoe  v.  Commonioealths  Bank  of  Kentucky 
88  U.  S.  8  Pet.  118  [8:  887]  et  seq.  This  case 
involves  no  conatitutional  question  in  the  sense 
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used  in  the  cases  In  33  U.  8.  8  Pet.,  but  as  ^e 
have  seen,  it  involves  questfons  of  very  gre^i 
interest  to  the  public,  in  which  vast  nambrr* 
of  people  are  deeply  concerned.  Reoeoiiv 
this  court,  after  long  and  elaborate  aigameii.i 
in  the  Union  Pacific  Railroad  cases,  before 
seven  Judges,  restored  ibem  to  tbe  docket  to  t« 
heard  l>efore  a  *'  full  bench  consisting  of  siiie 
Justices;''  and  these  cases  present  no  coottlt>»- 
tional  question  at  all,  but  they  do  present  oifti- 
ters  of  the  highest  importance  to  many  people. 
Of  course  this  is  only  an  order  for  reargament 
before  any  decision,  but  It  is  apparent  the  rea- 
sons are  alike  and  as  persuasive  for  rearjniacsf 
after  a  decision.  And  thia  for  tbe  additioea) 
reason  in  this  case:  When  it  waa  argued  Ian 
December  (14th)  the  bench  waa  full;  that  ii^ 
there  were  nine  Justices  present  Mr.  JutHew 
Bradley,  who  died  a  short  Umc  after  that,  was 
much  mterested  in  the  argument,  asking  manv 
questions  of  counsel.  After  his  death,  on  :2t't'b 
January  last,  tbe  case  waa  restored  and  n-t  for 
reareument,  which  was  had  on  tbe  17ih  Uirui 
last  Dcfore  eight  justices.  The  pardcrs  wrrt 
fairly  entitled  to  tbe  consideration  and  opinnm 
of  nine  justices  as  the  case  was  first  beant  be- 
fore  that  number. 

Affain,  Rogers  v.  Burlington,  70  U.  8.  3  Wal. 
G54  [18:  79],  has  stood  the  test  of  nearly  tbuty 
years  assault,  directly  and  indirecUy,  but  it— 
the  result  of  th3  work  of  nine  Jualioea— went 
down  in  ruins  before  this  opinion. 

And  MiteheU  v.  Burlington,  71  U.  S.  4  Wall 
270  [18:  350],  only  one  year  later  than  Rogers 
V.  Buriington,  before  nine  Justice*— entiit 
court — with  no  dissent,  waa  torn  up  by  ika 
roots  and  swept  away  by  this  declsioo. 

It  is  submitted  the  reasons  are  manifest  sc4 
conclusive,  a  rehearing  should  be  bad  befora 
this  court,  with  the  full  number  of  Ja«tic«a 
present  at  and  participating  in  the  reb<^uing 

n.  The  decision  destroys  securitie*  in  tcAir^  uts 
invested  a  vast  amount  of  the  eamiui,*  ef 
small  depositors  in  the  savings  banks  ^  the 
country;  and  it  disastrously  uneeiUes  jUam- 
eial  confidence. 

•  •  •  •  #  #  • 

Bonds  are  already  in  tbe  bands  of  inooceot 
holders,  the  money  long  ago  lent  That  a 
large  amount  of  this  apeciea  of  security  is  bekl 
by  savings  institutions  is  a  fact  perfectly  weU 
known.  That  reinvestment  in  like  aecoritkt 
is  rendered  perilous  cannot  be  denied. 

It  may  be  said  that  conrta  axe  IxMind  to  dt* 
cidc  according  to  law,  be  the  oonaeqaencet 
what  they  may.  So  they  are;  bat  in  determia- 
ing  what  the  law  is,  in  doubtful  cases,  fnm 
Coke's  day  to  this,  courts  have  viewed  closely 
and  anxiously  the  consequences  of  certain  ta- 
terpretations,  and  avoid^  aocb  as  would  bHof 
trouble  and  disaster,  especially  where  thai  la- 
ter pretation  broke  down  a  certain  fixed  sod 
established  rule  of  property  and  general  bu» 
ness  dealing,  for  Coke  saya  '^certainty  is  tbe 
mother  of  quiet  repose."  1  Oa  Litt  (B  it  Us 
notes),  34<i.  Judges  do  not  loae  tbelr  bucnia- 
ity  by  goimr  on  tbe  bench,  and  where  the  U« 
does  not  say  expressly  nigbt  and  chant  m  •«* 
come,  they  will  not  bring  that  (1  Co.  Litt.  Su[i. 
976.  CiOa./  note  i).  and  fortunately  no  tribunal 
has  bowed  with  more  grace  In  fituag acknowl- 
edgment of  thia  rule  than  ibis  ooort 
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Vnitsd  States  ▼.  Kii-by,  74  U.  8.  7  Wall.  4S8 
[19:  2781;  Slaughter  lloase  Caaee,  83  U.  S.  IG 
Will.  77  [21:  4091;  Carlisle  v.  United  States, 
83  U.  S.  17  WaU.  153  [21:  429];  Chew  Ueong 
?.  United  Slates,  113  Xj.  S.  555  (28:  776). 

Aod  tbia  is  an  instance  wbere  the  settled  in- 
terpretation is  suddenly,  and  without  warning 
reversed,  and  that,  too,  by  a  divided  court. . 

•  •••••• 

m.  It  reverses  the  long  settled  law  of  the  land  in 
respect  to  negotiable  municipal  bonds. 

This  effect  is  plainly  admitted  and  avowed 
Id  the  opinion  of  Mr.  Justice  Blatchford,  speak- 
ing for  the  court. 

•  •••••• 

An  ideal  standard  is  not  attainable,  but  a 
fixed  and  certain  one  is,  and  that  is  all  the 
tffairs  of  men  need.  With  interest  and  profit 
the  words  of  Kent  on  this  point  might  be  read 
(1  Kent,  Com.  Holmes'  13th  ed.  476,),  and  the 
language  of  Sir  William  Jones  (Blmt,  46) 
might  not  be  out  of  place  here. 

Another  distinffuished  author  has  said:  "The 
grette:*t  degree  oi  confidence  is  not  an  infallible 
criterion  of  the  greatest  degree  of  accuracy; 
tod  in  practice,  I  have  commonly  found  the 
greatest  readiness  in  admitting  a  revisal  of 
tbdr  opinion  in  those  who  were  possessed  of 
the  greatest  rectitude  of  Judgment,  and  I  may 
add,  that  I  have  seldom  seen  that  facility 
abi»ed  by  improper  applications."  In  this 
court,  for  example,  out  of  the  four  or  five  bun 
dred  cases  that  are  disposed  of  each  term,  the 
court  is  not  asked  for  a  rehearing  probably  in 
more  than  fifteen  or  twenty,  and  it  would 
answer  no  useful  purpose  to  state  here  the  fate 
of  these  applicatioBCb 

IV.  It  announces  the  doctrine  that  a  power  in 
erpress  terms  in  a  municipal  charter  **  to  bor- 
row money  "  does  not  authorize  the  corporation 
to  issue  negotiable  bonds  as  a  means  of  carry- 
ing that  power  into  effect— a  doctrine  that  is 
unsound  in  principle. 

The  real  qaestion  is.  What  did  the  Legislature 
of  Texts  mean  by  giving  to  the  city  of  "Bren- 
iiam  the  power  to  borrow  money?  Here  is  the 
legialatkm  on  the  subject  material  in  this  in- 
quiry: 

On  the  4th  of  February,  1873,  an  Act  was 
passed  by  the  Legislature  of  Texas  (Special 
Laws  of  Texas  of  1878,  chap.  2,  d.  2),  mcor- 
porttioff  the  city  of  Brenbam.  By  article  3, 
§  2. of  that  Act  (p.  14)  it  is  provided  as  follows: 
"  Sec.  2.  That  the  city  council  shall  have  the 
power  and  authority  to  borrow  for  general 
purposes  not  exceeding  (|  15.000)  fifteen  thous- 
and dollars  on  the  credit  of  said  city; "  also, 
by  article  7,  §  1  (p.  28)  as  follows:  "  Sec.  1. 
Bonds  of  the  corporation  of  the  city  of  Bren- 
bam shall  not  \)e  subject  to  tax  under  this  Act." 
This  Act  was  and  is  a  public  general  Act  as 
disiioffuished  from  a  private  Act.  Art.  24, 
§  1,  charter  Brenharo,  Special  Laws,  1878. 

We  are  not  to  determine  what  may  that  term 
Biimify  today,  but  what  did  it  mean  when  the 
city  of  Brenbam  took  its  charter?  What 
power  had  the  city  upon  accepting  its  charter? 
*•••••• 

The  term  had  a  settled  meaning  then.  It 
tnetnt  to  obtain  money  in  the  wav  that  such 
borrowers  usually  obtain  it,  viz,  by  giving  a 
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promise  to  pay,  of  a  ne/joiinMe  nature.  Wha* 
ever  may  be  tiie  opiniou  of  judges  to  day  upou 
the  meaning  of  the  term  as  a  question  raised 
now  for  the  first  time,  there  is  but  one  interpre- 
tation to  be  given  to  the  term  as  used  by  the 
Legislature  of  Texas  in  the  Brenbam  charter. 

The  import  of  the  term  as  then  used  must  be 
gathered  from  the  state  of  the  law  as  it  then 
stood.  That  the  court  may  be  of  opinion  that 
for  future  cases  it  is  wrong  to  attach  this 
meaning  to  the  term,  is  no  sound  reason  for 
saying  that  the  charter  did  not  bear  that  mean- 
ing when  it  was  granted. 

In  the  construction  of  statutes,  the  circum- 
stances of  the  times,  the  then  existing  condi- 
tions, the  interpretation  placed  by  the  court* 
of  the  State  upon  the  use  of  the  words,  and  tho 
acts  of  the  people  themselves,  must  all  be  con- 
sidered. Tbese  are  elementary  principles  well 
and  thoroughly  discussed  and  applied  in  Cool- 
ey, Const.  Lim.  chap.  4,  where  many  authorities 
are  cited  and  commented  upon;  and  see  Doug- 
lass V.  Pike  County,  101  U.  S.  677  [25:  968]; 
Oreen  Co.  v.  Conness,  109  U.  S.  104  [27:  872 J; 
Bich  V.  Alentz  Twp,  134  U.  8.  682  [8b:  1074]. 

As  before  said,  the  Legislature  of  Texas,  in 

1878,  by  a  special  law,  art.  8,  §  2,  charter  of 

the  city  of  Brenbam,  provided:    That  the  city 

council  shall  have  the  power  and  authoritv  to 

borrow,  for  general  purposes,  not  exceeding- 

fifteen  thousand  dollars  ^915,000),  on  tue  credit 

of  said  city. 

*  •  •  •  •  •  *        • 

The  true  question  at  issue  in  the  Brenhanr 
case  is:  What  did  the  Legislature  of  Texas 
intend  by  the  grant  of  authority  to  the  city  of 
Brenbam  to  borrow  money  on  the  creait  of 
the  city?  Every  circumstance  should  be  con- 
sidered to  assist  in  arriving  at  a  correct  conclu- 
sion as  to  the  intention  of  the  granting  power. 

Follow  the  grant  of  power  to  create  the- 
debt,  art.  7,  §  1.  Brenbam  charter,  special  laws 
of  1873,  provided :  "Bonds  of  the  corporation 
of  Brenbam  shall  not  be  subject  to  tax  under 
this  Act."  Then  follows  art.  8  of  the  charter 
of  Brenbam,  special  laws,  1878,  defining  the- 
duties  of  the  city  clerk,  which  provides:  "Ho 
shall  also  keep  a  register  of  the  bonds  and  bills 
issued  by  the  city  ♦  ♦  "  •  These  provisions  of 
the  charter  of  Brenbam  go  to  show  that  the 
Legislature  had  in  mind  the  rules  of  law  then 
existing,  to  the  effect  that  the  power  to  borrow 
money  carried  with  it  the  authority  to  issue 
bonds. 

Art.  1,  §  8.  of  the  Constitution  empowers 
the  Congress  "  to  borrow  money  on  the  credit 
of  the  United  States." 

Nobody  was  ever  heard  to  question  the 
power  of  Congress  to  issue  negotiable  bonds  of 
the  United  States  as  a  means  of  borrowing 
money.  This  power  is  not  one  thing  in  the 
Constitution  and  another  thing  in  the  charter 
of  a  city,  so  far  as  the  means  of  effectuating 
the  right  to  borrow  is  concerned.  As  to  tho 
purposes  for  which  money  can  be  borrowed, 
of  course  an  entirely  different  rule  of  con- 
struction applies. 

In  Stats  ▼.  Qoshen  Twp.,  14  Ohio  St.  569.  a 
case  elaborately  argued,  and  in  which  there 
was  a  lengthy  opinion,  it  was  held  the  grant 
of  power  to  borrow  money  for  the  purpose  of 
paying  the  amount  subscribed,  earned  with  it 
I  the  necessary  incidental  power  of  executing 
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and  delivering  such  evidences  of  indebtedness,  I 
«8  Are  sanctioned  by  the  known  usages  of 
business  in  such  cases;  and  it  was,  therefore, 
competent  for  the  trustees  to  issue  the  negotia- 
ble bonds  of  the  township,  etc.  The  language 
of  the  court  (page  584)  flta  this  case  precisely; 
and  see  cases  there  cited. 

This,  with  the  countless  cases  to  the  same 
effect  in  the  books,  is  sustained  in  the  case  of 
Wtlliamsport  ▼.  Com.  84  Pa.  487.  Indeed,  it 
is  impossible  to  turn  to  a  book  where  the  sub- 
ject is  discussed,  reported  cases  or  commenta- 
ries, that  this  question  as  here  claimed  for  de- 
fendant is  not  determined  in  all  its  force  and 
•ienificance. 

But  both  parties  and  the  opinion  and  dissent- 
ing opinion  cite  and  rely  upon  the  excellent 
work  of  Judge  Dillon  on  Municipal  Corpora- 
tions— a  most  worthy  and  competent  authority. 

-ir  .       •  •  *  *  «  * 

Discussing  the  question  generally  and  in  par- 
particular  cases,  and  reviewing  the  authonties 
exhaustively  and  weighing  them  with  level  and 
steady  scales,  he  sums  it  up  thus: 

*'  £zpress  power  to  borrow  money,  perhaps, 
in  all  cases,  but  especially  if  conferred  toeJQTect 
objects  for  which  large  or  unusual  sums  are 
required,  as,  for  example,  subscriptions  to  aid 
railways  and  other  public  improvements,  will 
ordinarily  be  taken,  if  there  be  nothing  in  the 
.  legislation  to  nej^tive  the  inference,  to  include 
the  power  (the  same  as  if  conferred  upon  a 
•corporation  organized  for  pecuniary  profit)  to 
issue  negotiable  paper  with  all  the  incidents  of 
negotiability." 

1  Dill  Mun.  Corp.  (4th  ed.)  §  125. 

It  vould  require  a  harder  heart  than  we 
•possess,  to  deny  or  giudge  even,  to  our  oppo- 
nents the  quantum  of  comfort  that  can  be 
inUhered  from  this  authority,  to  which  we  all 
have  appealed.  And  if  this  does  not  clinch 
«ud  rivet  the  conclusion  we  insist  upon,  then 
it  will  be  long  and  weary  days  before  we  ever 
cite  a  book  in  court,  with  any  degree  of  hope 
or  confidence. 

Tnere  is  in  the  opinion  of  the  court  a  short 
notice  of  the  time  of  redemption  mentioned  in 
the  bonds,  varying  from  the  time  named  in  the 
ordinance,  but  no  great  stress  is  laid  upon  it. 
In  the  briefs  on  file  and  in  the  argument,  this 

Question  was  discussed  and  authorities  pio- 
nccd  to  show  this  was  whoUy  immaterial—it 
was  a  mere  mistake  that  touched  not  the 
power  to  issue,  and  as  such,  would  not  vitiate 
the  bonds.  It  is  a  perfect  illustration  of  the 
rule,  the  useless  will  not  vitiate  the  useful  and 
Decessary .  It  is  in  keeping  with  powers  given 
for  a  certain  limit,  and  they  are  exercised  be- 
yond that  limit,  the  exercise  is  upheld  to  the 
oxtent  of  the  limit  anyhow.  Hitehcoek  v.  Gal' 
f)e$Pm,  96  U.  a  841  [24:  659],  and  cases  cited. 
''Where  a  power  created  by  a  statute  has  been 
fully  executed,  and  something  not  authorized 
by  the  statute  has  been  added,  but  which  is 
clearly  distinguishable  from  the  rightful  execu- 
tion— the  execution  of  the  power  is  good  as  far 
«s  authorized,  and  void  odij  as  to  the  excess." 
KnccB  Ckmntu  Ckmrs,  v.  ifiehoU^  14  Ohio  St. 
"260,  and  this  was  cited  with  approbation  in 
State  V.  Perry fburg,  14  Ohio  St.  479.  See  Bur- 
rough's  Pub.  gg  818, 819,  noU  1,  and  espedaUy  I 
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Binaer  Mfg,  (h.  t.  Oi^  ef  Btuabeik,  41 K  /. 
L.  249,  22  Alb.  L.  J.  517. 

While  there  are  several  other  qoestiom  pre- 
sented by  the  record,  those  discosied  above  art 
all  that  were  passed  on  by  the  court,  and  it  ii 
deemed  a  discussioa  of  the  others  is  eatifdy 
unnecessary. 

Y.  The  dediUm  vMti  with  mMTiiw  ffomr  pdi- 
tioner,  who,  in  perfect  good  faiA,  with  pm^ 
denee  and  care,  invested  the  tmtt  mwiegtfitt 
depoeiton  in  what  at  the  time  of  the  Crvjua»> 
tion  was  univeroaUy  regarded  wmier  the 
dedeione  of  this  court  a$  a  form  ofnrgotiaUt 
security  (f  the  9(tfett  and  be$t  character. 

In  saying  this  your  petitioner  does  not  men 
to  be  understood  as  contending,  that  a  rclMa^ 
ing  ought  to  be  granted  because  it  is  ahardsfatp 
to  the  defendant  to  lose  the  case.  Toor  [^ 
tioner  deems  it  a  duty  as  trustee  for  its  deposit- 
ors, to  invite  the  attention  of  your  honors  to  the 
fact  that  bv  no  possible  precaution  could  yoor 
petitioner  have  bad  warning  not  to  make  tb«a 
investment;  that  the  result  is  a  pecaHtr  ooe. 
inasmuch  as  a  settled  rule  of  law  is  reversed  br 
a  divided  court,  and  innocent  parties  made  lo 
suffer.  This  fact  being  brought  to  the  court's 
attention  is  of  cumulative  force  to  induce  tlie 
court  to  grant  a  reargument. 

One  word  as  to  the  order  made  in  this  case. 

The  case  is  returned  to  the  court  below  wiU 
directions  to  dismiss  the  suit  and  to  enter  a 
general  judgment  for  the  city  of  Brenbaa. 
Should  the  court  be  still  of  the  opinion  the* 
bonds  are  invalid,  and  their  vitality,  if  there  it 
any,  should  be  destroyed  utterly,  the  coasid- 
eration  at  the  bottom  of  them  still  li?ei,  sod 
the  city  is  liable  for  the  money  she  raised,  not- 
withstanding the  bonds  are  dead.  UtUe  Reek  _ 
V.  MerehanU  Sat  Bank.  98  U.  S.  806  ffi:  ^ 
108],  and  cases  cited.  The  complaint  in  the 
suit  bai  not  the  common  counts,  and  was  oot 
broad  enough  to  reach  thi<}  point,  and  to  n> 
cover  the  monev  received  by  the  dty. 

Would  not  the  order,  if  the  dedunoa  opoa 
the  bonds  is  to  stand,  be  more  in  aooonbaos 
with  Justice,  if  it  allowed  the  defendant  is 
error  to  amend  the  complaint  and  sue  for  ttti 
money  had  and  received?    Amendoienti  lit 

? surely  within  the  discretion  of  the  eout  is 
urtherance  of  iustioe.  The  order  cuts  off  tks 
right  to  apply  m  the  court  below  to  aaiead. 
and  therefore  it  is  asked  here.  It  can  scanrly 
be  said,  it  is  Just  for  the  dty  to  avoid  her 
bonds  and  keep  the  money  she  has  derived 
from  them  too.  It  would  seem  but  Jon  to 
modify  the  order,  at  all  events,  lo 


Per  Curlaaa:  Leave  is  granted  to  file  t 
petition  for  a  rehearing  herdn,  whic^  beiof 
considered,  it  is  ordered  that  the  JodnMH 
entered  in  this  cause  upon  the  88Ui  of  Mank, 
1892,  be,  and  the  same  is  hereby,  vacated  sad 
set  aside,  and  Judgment  is  now  this  day  catered, 
reversing  the  Judgment  of  the  drooit  oomt  o( 
the  United  States  for  the  Western  District  of 
Texas,  and  remanding  said  oanae  for  ftntbcr 
proceedings  not  inoonshrteol  with  liie  opiaioa 
of  this  court  liereinbefore  tiled,  and  the  psti- 
tion  for  rehearing  is  denied.  
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RiGK  T.  Sanobb.    Shbkmait  t.  Obinnbll. 
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060AR  RICE,  Flff.  in  Err.. 

JANB  SANGER,  Administratrix. 
(Bee  8.  OL  Beporter^  ed.  197.) 

Rmew  €f  ttate  judgment 

Where  A  Judflrmeot  of  an  interior  oourt  of  a 
■tate  was  appealed  to  the  Supreme  Court  of 
the  State,  and  in  the  latter  oourt  the  Judgment 
WM  reyersed  and  the  cause  was  remanded  for 
further  prooeedings,  and  was  subsequently  tried 
la  the  Inferior  state  ooort»  the  judgment  of  the 
Supreme  Oourt  of  the  State  was  not  a  final  judg. 
oentand  cannot  be  reviewed  by  this  court  on 
writ  of  error. 

[No.  1400.] 

Submitted  March  il,  189S.    Argued  March  £8, 

189£. 

r\  ERROR  to  the  Sapreme  Coorl  of  the 
State  of  Kansas,  to  review  a  judgment  of 
that  court,  reversing  a  Judgment  of  the  Dis- 
trict Court  of  Bourbon  county,  Kansas,  and 
remanding  the  cause  to  the  District  Court  for 
further  proceeding. 

On  motion  to  dismiss.    Dismissed, 

The  facts  are  stated  in  the  opinion. 

Mr.  J.  D.  MeClewerty  for  defendant  in 
error,  for  motion. 

Mr.  E.  F.  Ware  for  plaintiff  in  error,  in 
oppositioii. 

The  C^itf  Justice:  This  was  an  action  com- 
meoced  by  one  Hioe  against  Sanger  et  al,  in 
the  District  Court  of  Bourbon  county,  Kan- 
•ts,  wherein  judgment  was  rendered  February 
27, 1888,  in  favor  of  plaintifiF.  The  cause  was 
thereupon  taken  by  the  defendants  to  the  Su- 
preme Court  of  that  State,  the  judgment  re- 
versed, and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  of 
tbe  court  aa  expressed  in  its  written  opinion. 
To  review  this  judgment,  a  writ  of  error  from 
this  court  was  allowed,  but  after  that  tbe  case 
went  back  to  the  state  district  court  in  accord- 
ance with  the  mandate  of  the  Supreme  Court, 
tnd  was  subsequently  tried  therein. 

Thejudgmevt  attempted  to  be  Insight  here 
«8«  nf4  m  final  judgment,  and  the  writ  of  error 
iidismissed. 


ROOEk   M.     SHERMAN,    Ftff,    in   Err., 

XRYING  GRINNELL  kt  au 
(See  &  a  Reporter^  ed.  19^208.) 

MenU  qiuestion^fshen  state  decision  reviewed 
-^torney  and  client — law  qf  evidence, 

L  There  Is  no  Federal  question  Involved  In  a  de- 
cision of  a  state  court  that  defendant  was  es- 


topped from  showinir  that  the  moneys  la  qae- 
tlon  was  paid  out  of  the  United  States  treasur.^ 
under  a  mistake  of  fact;  that  the  Secretary  ha«i 
vacated  the  award;  or  that  no  valid  agenoy  ex- 
isted by  f  oroe  of  the  statutes  of  the  United  States 
to  ooUect  and  pay  over  these  moneys. 
2.  Where  the  state  oourt  did  not  pass  upon  the 
validity  of  any  statute  of  or  authority  exerdsed 
under  the  United  States,  nor  dedde  against  any 
title,  right,  privilege,  or  Immunity  Sf^oially  set 
up  or  claimed  by  the  defendant  for  himself  un- 
der any  statute  of,  or  commission  held,  or  au- 
thority exercised  under  the  United  States,  this 
court  has  no  jurisdiction  to  review  the  decision 
of  the  state  court. 

8.  Where  the  state  court  simply  decided  that  de- 
fendant, an  attorney,  could  not  deny  his  client^s 
title  after  having  collected  money  for  him,  and 
defendant  assigned  as  error  that  the  court  held 
that  he  was  so  estopped,  this  ground  upon  which 
the  Judgment  in  the  case  rested  was  broad 
enough  to  sustain  it  without  deciding  any  Fed- 
eral question,  if  there  was  any  In  the  case. 

4.  Rulings  as  to  the  admission  of  an  award  and  re- 
ceipt in  eTidence,  in  a  state  court  involved  the 
application  either  of  the  general  or  the  local  law 
of  evidence,  and  as  such  furnish  no  ground  for 
the  interposition  of  this  courU 

[No.  246]. 

Argued  and  Submitted  March  ^,  1899.    De^ 

Med  April  4, 189t. 

IN  ERROR  to  the  City  Court  of  New  Tork, 
to  review  a  judgment  in  favor  of  plaintiff 
in  an  action  brought  by  the  executors  of  the 
estate  of  Moses  H.  Grinnell,  deceased,  former- 
ly collector  of  the  port  of  New  York,  in  the 
City  Court  against  Roger  M.  Sherman,  to  re- 
cover the  sum  of  |1,778.95  collected  from  tbe 
United  States  for  plaintiff's  testator  l^  defend- 
ant as  his  attorney.    Dismissed. 

Statement  by  Mr.  Chirf  Justice  Fuller: 
This  was  an  action  brought  by  the  executors 
of  the  estate  of  Moses  H.  Grinnell,  deceased, 
formerly  collector  of  tbe  port  of  New  York, 
in  tbe  City  Court  of  New  York  against  Rogei 
M.  Sherman,  to  recover  the  sum  of  $1,778.95 
collected  from  the  United  States  for  plaintiffs' 
testator  by  defendant  aa  bis  attorney. 

An  award  by  the  Secretary  of  the  Treasury 
in  favor  of  Mr.  Grinnell  for  the  sum  in  ques- 
tion, made  May  2,  1886,  was  offered  in  evi- 
dence on  tbe  trial,  to  which  the  defendant 
objected  on  the  ground  that  the  jurisdiction  of 
the  Secretary  of  the  Treasury  to  make  the 
award  had  not  been  shown,  and  that  it  ap- 
peared affirmatively  on  the  face  of  the  award 
that  the  Secretary  had  no  power  to  make  it. 
This  objection  wa»  overruled  and  exception 
taken.  Plaintiffs  also  put  in  evidence  a  copy 
'certified  under  tbe  seal  of  the  collector  of  cus- 
toms for  the  port  of  New  York,  of  a  paper, 
whereby  Roger  M.  Sherman  receipted  to  the 
collector  for  tbe  sum  in  question  as  attorney 
for  the  executors  of  Mr.  Grinnell.  Defendant 
objected  to  the  admission  of  this  receipt  in 
evidence  on  the  ground  that  t^e  certification 


^tojnrlsdtetUm  in  (^  United  States  Supreme 
Court,  lohflre  Federal  fguestton  arises^  or  where  are 
^fownin  question  statutes.  Treaty,  or  OcmstttutUm, 
wenocetHartin  V.  Hunter,  4: 97:  Matthews  v.  Zan^ 
S:  «t.  and  Williams  V.  Norris.  6:971. 

-^  to  jmisHetiloncfVhllsdStaUs  Supreme  Oowrt 


to  declare  state  Jaw  void  as  in  convict  with  state  con- 
stitution: to  revise  decrees  of  state  oourts  as  to  eon- 
•tnietion  of  state  laws,  see  notes  to  Commercial  Bank 
of  Cincinnati  v.  Buckingham,  Vk  160,  and  Hart  v. 
Lamphire,  7:6TA. 
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was  insufncient,  and  also  that  the  receipt  pur- 
ported Vl*  be  part  of  the  proceediDgs  in  the 
treasury  matter,  in  respect  of  which  no  proof 
[  199]  ^^^  ^^^  offered  of  the  Jurisdiction  of  the  Sec- 
retary. The  objection  was  overruled  and  ex- 
ception taken. 

The  court  made  findings  of  fact  and  conclu- 
sions of  law,  and  among  other  things  found 
that  the  defendant  as  attorneyfor  the  execu- 
tors received  the  sum  of  %1,t7S.95  from  the 
Treasurer  of  the  United  States  on  or  about 
May  9,  1885.  On  June  1,  18»5,  the  executors 
made  demand  upon  Sherman  for  the  money, 
which  he  refused  to  pay  over,  alleging  that 
since  the  award  the  matter  had  been  reopened 
by  the  Secretary  and  was  still  in  debate,  and 
evidence  was  offered  on  his  behalf  tending  to 
show  this,  and  that  the  matter  of  the  award 
had  been  sent  to  the  Court  of  Claims. 

The  city  court  held  that  the  defendant  was 
estopped  from  denying  his  clients'  title  after 
having  collected  the  money  for  him,  and  gave 
Judgment  for  the  amount  claimed,  with  inter- 
est, costs,  etc.,  whereupon  the  defendant  took 
the  case  by  appeal  to  the  general  term  of  the 
court,  by  which  the  Judgment  was  aflBrmed. 

It  was  said  in  the  opinion  of  the  general 
term,  deli Vi  ed  by  Hall,  </.;  "Defendant seeks 
to  justify  his  refusal  to  pay  over  by  the  claim 
that  since  the  money  was  paid  over  to  him  the 
matters  out  of  which  it  arose  or  accrue  have 
been  reopened  by  the  government  and  referred 
to  the  Court  of  Claims  and  he  fears  that  in 
case  the  award  should  be  revoked  he  may  be 
compelled  to  repay  the  money  to  the  icovem- 
ment.  Defendants  relations  with  plaintiffs 
were  simply  as  attorney  at  law,  and  in  fact, 
the  money  was  paid  by  the  government  to 
them,  not  to  him;  he  was  a  mere  conduit 
through  which  it  passed:  his  receipt  was  their 
act,  not  his  own;  his  acts  were  their  acts  and 
bindioff  upon  them;  the  money  was  theirs,  not 
his,  and  he  should  have  paid  it  over  imme- 
diately upon  its  receipt  Any  claim  which 
the  government  may  have,  now  or  hereafter, 
will  be  against  i>laintiffs,  not  against  defend- 
ant. The  plaintiffs  are  estopped  from  claim- 
ing in  any  future  proceeding  that  they  have 
not  received  the  money,  as  it  has  been  paid  to 
the  person  authorized  by  them  to  receive  it 
[200]  It  does  not  lie  with  defendant  to  assert  that  the 
money  was  wrongfully  paid  over;  be  made 
and  maintained  the  claim,  and  the  money  was 
recovered  as  the  result  of  his  efforts.  I  have 
carefully  examined  the  elaborate  and  ingenious 
brief  of  defendant  and  the  numerous  authori- 
ties cited,  but  I  fail  to  discover  their  applica- 
bility to  the  facts  of  this  case.  No  new  title, 
adverse  or  superior  to  plaintiffs*,  is  asserted  in 
this  case.  No  demand  has  been  made  upon 
defendant  to  deliver  the  money  over  or  to  with- 
hold it  from  the  plaintiffs,  and  no  step  con- 
templating or  looking  towards  a  disturbance 
of  plaintiffs'  title  was  taken  until  long  after 
the  money  was  demanded  and  should  have  been 
paid  over.  It  would  seem  almost  preposterous 
to  assert  that  plaintiffs  are  bound  to  allow  their 
money  to  lie  in  the  hands  of  their  attorney  un- 
til the  initiation  and  conclusion  of  some  unag- 
inary  proceeding  in  behalf  of  the  government. 
The  defendant  stands  in  no  different  position 
from  any  other  custodian  of  plaintiffs'  money; 
It  bat  been  paid  legally  to  them  and  they  have 
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the  right  to  control  it.  Defendant  seean  to  be 
much  more  tender  of  the  interests  of  lite 
United  States  than  iU  officers  are.  Xodiioi 
has  been  made  upon  him  by  the  goverament; 
no  notice  has  been  given  to  him  not  to  pay 
over  to  his  clients,  and  yet  he  seeks  to  boU  the 
money  for  an  indefinite  time  until  some  om 
does  make  a  demand  upon  him,  but  hii  fini 
duty  is  to  his  clients." 

Defendant  thereupon  carried  the  case  by  a^ 
peal  to  the  general  term  of  the  court  d  c^ib- 
mon  pleas  for  the  dty  and  county  of  New 
York,  and  the  judgment  was  again  affimel 
The  record  having  been  remitted  to  the  dtj 
court,  the  judgment  of  affirmance  was  made 
the  judgment  of  that  court,  and  a  writ  of  error 
was  then  sued  out  from  this  court 

Errors  were  assigned  here  *o  the  effect  as 
stated  in  the  brief  of  plaintiff  te  error  that  be 
specially  claimed  immunity  from  this  suit,  be- 
cause the  subject  of  the  suit  was  money  of  the 
United  States  improperly  paid  from  the  Trets- 
ury  by  mistake  and  contrary  to  law,  in  wbich 
these  plaintiffs  have  no  right,  title  or  iotcrrst; 
because  the  Secretary  of  the  Treasury  had.  be- 
fore suit  commenced,  set  aside  and  vacated  bb 
award  of  said  money;  because  defendant  is  a 
trustee  for  the  United  States  in  respect  to  aakl 
money;  and  b<*cau8e  no  valid  agency  existed 
or  could  exist  by  force  of  the  statues  of  tbt 
United  States,  to  collect,  receive  or  pay  over 
said  money,  under  the  circumstaiM'e*;  and  that 
said  claim  was  improperly  overruled.  Also 
that  he  was  improperly  held  to  be  estopped 
from  asserting  these  matters;  and  that  the  re- 
ceipt certified  \jv  the  collector,  was  improperly 
received  in  evidence,  because  the  certiilcatioa 
was  not  by  the  bead  or  acting  chi^f  officer  for 
the  time  being  of  a  department  of  the  govm- 
ment  of  the  United  States.  The  admissioo  ol 
the  award  in  evidence  was  also  questioned. 

Mr.  Ro^r  M.  SherouMi  for  i^aMff  h 
error,  in  propria  penona, 

Meur$.  BvartB,  Choate  dt  Brosium,  Aify  W, 
Bardon  and  Tread  wall  CleTelMd  for  dt> 

fendantin  error. 

Mr.  Chitf  JutticeTuXLw  delivered  the  opt- 
ion of  the  court: 

There  was  no  Federal  question  involved  ia 
the  decision  of  the  ci^  court  that  the  defend- 
ant was  estopped  from  showing  that  the  mootyt 
in  question  were  paid  out  of  Uie  United  Statei 
Treasury  under  a  mistake  of  fact:  that  tbt 
Secretary  had  vacated  the  award;  or  that  ao 
valid  a^ncy  existed  by  force  of  the  statutes  of 
the  United  States  to  collect  and  pi^  over  tfaew 
moneys. 

The  court  did  not  pass  upon  the  validity  of 
any  statute  of  or  authority  exercised  under  tbi 
United  States,  nor  decide  against  any  title, 
right,  privilege,  or  immunity  specially  set  op 
or  claimed  by  the  defendant  for  himself  under 
any  statute  of,  or  commission  held,  or  antbor- 
ity  exercised  under  the  United  States.  Whsi 
he  undertook  to  set  up  was  a  daim  to  the  fundi 
made  by  the  United  States;  and  in  reaped  to 
that  his  contention  was  that  the  quesbon  of 
the  award  had  been  opened,  and  that  the  mat- 
ter had  been  referred  to  the  Cotirt  of  Cbimi. 

The  court  simply  decided  that  he  couM  no( 
deny  his  client's  title  after  having  collectwitbt 

144  r.  9. 


180L 


CoLuiraiA  A  PuGBT  Sound  R  Co.  v.  Hawthorne. 


902-208 


money  for  bim,  and  he  assigned  as  error  tbat 
tbe  court  held  that  he  was  so  estopped.  The 
eround  upon  which  the  judgment  rested  was 
Broad  enough  to  sustain  it  without  deciding 
way  Federal  question,  if  there  were  any  in  the 
case.  As  to  the  admission  of  the  award  and 
of  tbe  receipt  in  evidence,  the  rulings  involved 
the  application  either  of  the  general  or  the 
local  law  of  evidence,  and  as  such  furnish  no 
ground  for  our  interposition.  New  Orleans  v. 
Sevf  OrUafis  Water  Works  Co,  142  U.  8.  79 
35:  9431;  Hammond  v.  Johnston,  142  U.  8. 
nJ5:  Wl]. 
T/ie  writ  qf  error  is  dismissed. 


H 


THE  COLUMBIA  &  PUGET  SOUND 
RAILROAD  COMPANY,  Plff.  in  Err., 

V, 

WILLARD  C.  HAWTHORNE. 
(See  S.  a  Beporter*8  ed.  202^308.) 

Mttion  to  dismiss  at  trial-^endenee  qf  negligence 
incompetent  evidence. 

L  A  request  for  a  ruling  that  upon  the  evidence 
introouoed  the  plaintiff  is  not  entitled  to  re- 
cover  cannot  be  made  by  the  defendant,  as  a 
matter  of  riffht,  unless  at  the  oloee  of  the  whole 
evidenoe;  and  if  the  defendant,  at  the  close  of  the 
plaintilTs  evidence,  and  without  resting  his  own 
eue.  requests  and  is  refused  such  a  ruling,  the 
refusal  cannot  be  assigned  for  error. 

1  In  an  action  for  injuries  caused  by  a  machine 
alleged  to  be  negligently  constructed,  a  subse- 
quent alteration  or  repair  of  the  machine  by  the 
defendant  Is  not  competent  evidenoe  of  negli- 
gence in  its  original  construction. 
>  1  Where  incompetent  evidenoe  is  admitted  against 
the  defendants  exception  which  bore  upon  one 
of  the  principal  issues  on  trial,  and  which  tended 
to  prejudice  the  Jury  against  the  defendant,  and 
it  cannot  be  known  how  much  the  Jury  were  io- 
flaenced  by  it.  Its  admission  requires  that  the 
Judgment  be  reversed. 

[No.  240.] 

Argued  March  24, 189£.  Decided  April  4, 189£. 

rl  ERROR  to  the  8upreiDe  Court  of  the 
Territory  of  Washington,  to  review  a  judg- 
meot  of  that  court,  aflObrming  a  Judgment  m 
favor  of  plaintiff  in  an  action  brought  in  a  Dis- 
trict Court  of  the  Territory  of  Washington, 
against  a  corporation  owning  a  sawmill,  by  a 
man  employed  in  operating  a  machine  therein, 
called  a  trimmer,  to  recover  damages  for  the 
<lefeodant's  negligence,  in  providing  an  unsafe 
and  defective  machine,  whereby  one  of  the 
pulleys,  over  which  ran  the  belt  transmitting 
power  to  tbe  saw,  fell  upon  and  injured  the 
plaintiff.  Beversed  with  directiotis  for  a  new 
trial. 

See  same  case  below,  8  Wash.  Ter.  858. 

8tatement«liy  Mr,  Justice  Gray: 
This  was  an  action  brought  in  a  district  court 
«f  the  Territory  of  Washington,  against  a  cor- 
poration owning  a  sawmill,  by  a  man  em- 
ployed in  <^>erating  a  machine  therein,  caUed 
a  trimmer,  to  recover  damages  for  the  defend- 
ant's negligence  in  providing  an  unsafe  and 
defective  machine,  whereby  one  of  the  pulleys, 
over  which  ran  the  belt  transmitting  power  to 


tbe  saw,  fell  upon  and  injured  the  plaintiff. 
The  defendant  denied  any  negligence  on  its 
part,  and  averred  negligence  on  the  part  of  the 
plaintiff. 

At  the  trial,  the  plaintiff  introduced  evidence 
tending  to  show  that  the  pulley,  weighing 
about  fifty  pounds,  revolved  around  a  station- 
ary shaft  made  of  gas  pipe,  with  nothing  to 
hold  the  pulley  on,  but  a  common  cap  or  nut 
screwed  on  the  end  of  tbe  pipe,  and  its  thread 
running  in  the  same  way  as  the  pulley,  and  [203] 
liable  to  be  unscrewed  by  the  working  of  the 
pulley;  that  the  nut  became  unscrewed  and 
came  off,  so  tbat  the  pulley  fell  upon  and 
greatly  injured  the  plaintiff;  and  that  if  tbe 
nut  bad  been  properly  put  on,  with  a  bolt 
through  the  shaft,  the  accident  could  not  have 
happened. 

The   plaintiff's   counsel    askod  a    witness 
whether  there  had  been  any  chatige  in  tbe  ma 
chinery  since   the  accident.    Thereupon  the 
following  colloquy  took  place: 

Defendnnt's  counsel.  "We  object  to  that. 
The  rule  is  well  understood,  and  as  your  honor 
has  already  given  it  in  other  cases,  that  a  per- 
son is  not  bound  to  furnish  tbe  best  known 
machinery,  but  to  furnish  machinery  reason- 
ably safe.  It  is  not  a  question  as  to  what  we 
have  done  with  the  machinery  in  the  last  few 
years  or  months  since  the  accident  occurred, 
but  what  was  the  condition  then." 

The  Court.  "The  rule  is  quite  well  settled, 
I  think,  that  where  an  accident  occurs  through 
defective  machinery  or  defective  fixtures  or 
the  machinery  itself,  if  that  is  shown  to  be  true, 
then  a  change,  repair  or  substitution  rf  some- 
thinsr  else  for  the  defective  machinery  is  ad 
missible  as  showing  or  tending  to  show  the 
fact.    I  think  that  is  quite  well  settled.'* 

Defendant's  counsel.  *  'I  thoroughly  concur 
with  the  court  as  to  the  rule."  v 

Plaintiff's  counsel.  "We  propose  tc  show 
changes." 

The  Court.     "I  think  it  is  admissible." 

Defendant's  counsel.  *'We  will  save  an  ex- 
ception." 

The  Court.    "Exception  allowed." 

The  witness  then  answered  that  there  had 
been  changes  since  the  accident,  and  that  thev 
consisted  in  putting  a  rod  through  the  shaft 
and  gammon  nuts  on  the  end  of  the  rod  to 
keep  the  pulleys  on,  and  in  putting  up  some 
planks  underneath  the  pnUeys  to  keep  them 
from  falling  down.  To  the  admission  of  the 
evidence  of  each  of  these  changes  an  exception 
was  taken  by  the  defendant  and  allowed  by 
the  Judge. 

At  the  close  of  all  the  evidence  for  tbe  plain- 
tiff (which  it  is  unnecessary  to  state),  tbe  defend- 
ant moved  "for  a  judgment  of  nonsuit,  on  the 
ground  that  the  plaintiff  had  failed  to  prove  a 
sufficient  cause  for  the  jury;"  and  an  excep-  [204] 
tion  to  the  overruling  of  this  motion  was  taken 
by  the  defendant  and  allowed  bv  the  court. 

The  defendant  then  introduced  evidence,  and 
the  case  was  argued  by  counsel  and  submitted 
by  the  court  to  the  jury,  who  returned  a  ver- 
dict of  110,000  for  the  plaintiff,  upon  which 
Judgment  was  rendered.  The  defendant  ap- 
pealed to  the  Supreme  Court  of  the  Territory, 
which  affirmed  tbe  judgment.  8  Wash.  Ter. 
858.    The  defendant  sued  out  this  writ  of 
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Mr,  Artemus  SL  Holnea*  for  plaintiff  in 
error: 

Tbe  admission  of  evidence  at  tbe  trial,  tbat 
after  the  accident  defendant  had  madedianges 
in  the  trimmer  and  machine,  was  error.    * 

(Mearan  v.  PeekskiU,  10  Cent.  Rep.  624, 108 
N.  Y.  151;  NaUey  v.  Hartford  Carpet  Go.  51 
Conn.  524;  ffipdey  v.  Kanvis  City  St.  J.  A  C. 
B.  Co.  4  West.  Rep.  45, 88  Mo.  849;  HudMon  ▼. 
Chicago  db  N.  W.B.  Co.  59  Iowa,  581;  Menard 
Y.  Boaion  dtM.ILCo.  160  Mass.  386;  Vicksburg 
AM  EL  Co.  v.  O'Brien,  119  U.  8.  99,  108 
(80:  300);  Morse  y.  Minneapolis  dt  St.  L.  R 
Co.  30  Minn.  465. 

The  court  erred  in  denying  defendant's  mo- 
tion for  a  nonsuit,  at  the  close  of  plaintiff's 

Chicago,  M.  d  St.  P.  R  Co.  v.  Boss,  112  U. 
S.  877  (28:  787):  ^^orth€m  Pae.  B.  Co,  v.  Her- 
bert, 116  U.  S.  642  (29:  755);  Hough  v.  Texas 
dk  P.  R  Co.  100  U.  S.  213  (25:  612);  Washing^ 
ton  d  O.  B.  Co.  Y.  Me  Dade,  135  U.  8.  554(34: 
285);  Kane  v.  northern  Cent.R  Co.  128 U.S.  91, 
94  (32:  339,341);  Gunther  y.  Liverpool  d  L.  d 
0.  Ins.  Co.  134  U.  8.  110,  116  (33:  857,860); 
Bvnt  V.  Sierra  Butte  Q.  Min.  Co.  138  U.  8. 
483(34:  1031). 

^fr.  John  B.  Allen,  for  defendant  in  error: 

Evidence  of  alteratioos  in  the  macliinery 
Fubsequent  to  tbe  accident,  should  not  be  re- 
jected. 

McKee  v.  Bidwell,  74  Pa.  225;  West  Chester 
d  r.  B.  Co  V.  McElwee,  67  Pa.  311;  Beadman 
Y.  Com/a f/,  126  Mass.  r>t4;BanfieldY.  Whipple, 
10  Alleu,  27;  St.  Louis  d  S.  F.  B  Co  y.  Weaver, 
85  Kan.  412;  C^LearyY.  Mankato,  21  Minn.  65; 
Phelps  Y.  Mankalo,  23  Minn.  276;  KeUy  v. 
Southern  Minnesota  B.  Co.  28  Minn.  98;  Kan- 
sas Pae.  B.  Co.  v.  Miller,  2  Colo.  442. 

The  admission  of  this  testimony  was  within 
the  discretion  of  the  trial  Judge  and  is  not 
subject  to  revision. 

JJefauare  d  C.  8.  T.  B.  Co.  v.  Starrs,  69 
Pa.  36. 

MrJ'^Juitiee  Grmj  delivered  the  opinion  of 
the  court: 

Tbe  question  of  the  sufficiency  of  the  evi- 
dence for  tbe  plaintiff  to  support  his  action 
cannot  be  considered  by  this  court.  It  has 
repeatedly  been  decided  that  a  request  for  a 
niling  that  upon  the  evidence  introduced  the 
plaintiff  is  not  entitled  to  recover  cannot  be 
made  by  tbe  defendant,  as  a  matter  of  right, 
unless  at  tbe  close  of  tbe  whole  evidence;  and 
tbat  if  the  defendant,  at  the  close  of  ipe  plain- 
tiff's evidence,  and  without  resting  bis  own 
case,  requests  and  is  refused  such  a  ruling,  the 
refusal  cannot  be  assigned  for  error.  (Irand 
Trunk  R  Co.  v.  Oummings,  106  U.  8.  700 
[27:  2661;  Accident  2ns.  Co.  v.  CrandaL  120  U. 
S.527[30:       -     -     -        -       -    - 
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;  Northern  Pae.  B.  Co.  v.  Mares, 


123  U.  8.  710  31:  2961;  Bobertson  v.  Perkins, 
129  U.  8.  233  32:  686]. 

Tbe  only  other  exception  annied  is  to  the 
admission  of  evidence  of  changes  in  the  ma- 
chinery after  the  accident. 

It  was  argued  for  the  plaintiff  that  this  ex- 
ception was  not  open  to  the  defendant,  because 
it  had  been  waived  by  his  counsel  saying,  after 
the  first  ruling  of  the  court  on  the  subject,  "  I 
thoroughly  concur  with  tbe  court  as  to  the 
rule.  '*    Assuming  these  words  to  be  accurately 
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reported,  it  is  not  wboUy  dear  wheCber  tkef 
refer  to  the  rule  as  to  evidence  of  sobaeqoeot 
changes,  or  to  the  role,  mentioned  Jost  beifofv, 
as  to  tbe  degree  of  care  required  of  tbe  defend- 
ant That  they  were  not  nndentood,  either 
bv  the  counsel  or  by  the  court,  as  waiving  tbe 
objection  to  evidence  of  subsequent  cfaangei, 
is  shown  by  plaintiff's  counsel  thereapoti  asj- 
ing,  "  We  propose  to  show  changes."  and  by 
the  court  ruling  them  to  be  admi9Eible»  aaiil 
allowing  an  exception  to  this  ruling,  and  im- 
mediately afterwards  allowing  two  other  ex- 
ceptions to  evidence  on  tbe  same  subject.  And 
the  question  of  the  admissibility  of  this  testi- 
mony was  considered  and  decided  b^  the  Su- 
preme Court  of  the  Territoiy.  8  Wash.  Ter. 
853,  364. 

This  writ  of  error,  therefore,  directly  pre- 
sents for  the  decision  of  this  court  tbe  questio* 
whether,  in  an  action  for  injuries  canam  by  a 
machine  alleged  to  be  negligently  coMtiucted. 
a  subsequent  alteration  or  repair  of  tbe  madiJoe 
by  the  aefendant  is  competent  evidenceof  neg- 
ligence in  its  original  constructioD. 

Upon  this  (question  there  has  been  aooie  dif- 
ference of  opinion  in  the  courts  of  tbe  aevenl 
states.  But  it  is  now  settled,  upon  modi  ooe- 
sideration,  by  the  decisions  of  the  highest  eoorts 
of  most  of  the  states  in  which  the  qootioo  has 
arisen,  tbat  tbe  evidence  is  incompeteot,  be- 
cause the  taking  of  sudi  precautiooa  againA 
tbe  future  is  not  to  be  construed  as  an  admis- 
sion of  responsibib'ty  for  the  past,  baa  no  legit- 
imate tendency  to  prove  that  the  defendant  had 
been  negligent  before  the  accident  happened. 
and  is  calculated  to  distract  the  minds  of  tbe 
Jury  from  the  real  issue,  and  to  create  a  preju- 
dice against  tbe  defendant.  Morm  v.  MimMe- 
apolis  dSt.L.RCo.90  Minn.  465;  Coreormm 
Y.  Peekskill,  108  N.  Y.  151, 10  Cent  Rep.  4«; 
NaUey  v.  Hartford  Carpet  Cb.  51  Cooo.  584; 
ElyY.  St.  Louis  K.  C.dN.RCo.Tl  Mo.  $4; 
Missouri  Pae.  B.  Co.  v.  Hennessey,  75  Tex.  155; 
Terre  Haute  d  L  B.  Co.  v.  Clem,  128  Ind.  15. 
7  L.  R  A.  688;  Hodges  v.  Ptrdval,  188  DL  5S; 
Lombar  v.  Bait  Tawas,  86  Mich.  14;  Shdnnan 
Y.  Proprietors  of  Ijoeks  d  Canats^  154  Mas. 
168, 12  L.  R  A.  654. 

As  was  pointed  out  by  the  court  la  the  laA 
case,  the  decision  in  Beadman  v.  OMViaf ,  126 
Mass.  374,  877,  cited  by  this  plaintiff,  h«i  ao 
bearing  upon  this  question,  but  simoly  hHd 
that  in  an  action  for  injuries  from  a  aefect  in 
a  platform,  brought  against  the  owners  of  tbe 
land,  who  defended  on  the  ground  that  tbe 
duty  of  keeping  the  platform  in  repair  belootcd 
to  their  tenants  and  not  to  themaelvea.  the  ^ 
fendants'  acts  in  makin<r  general  repairs  of  the 
platform  after  the  accident  *'  were  in  tbe  nat- 
ure of  admissions  that  it  was  their  doty  to 
keep  the  platform  In  repair,  and  were  tber»> 
fore  competent" 

The  only  states,  so  far  as  we  are  informed, 
in  which  subsequent  changes  are  held  to  bt 
evidence  of  prior  negligence,  axe  Pennsylvaaia 
and  Kansas,  the  decinoos  in  which  are  sop- 
ported  bv  no  satisfactory  reasons.  MeKei  v. 
Bidwea,!^  Pa.  218,  225,  and  cases  dted;  & 
Louis  dS.  F.  R  Co.  v.  Weaker,  85  Kan.  411 

The  true  rule  and  the  reasons  for  it  wci% 
well  expressed  in  Morse  v.  Minne&peUs  d  SL 
L.  B.  Co.,  above  dted.  in  whidi  Mr.  JmsUta 
Mitchell,  delivering  the  nnanimoos  opinioo  of 
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the  8iif»eiiie  Court  o(  MIoDesota,  after  refer- 
ring to  earlier  opinions  of  the  same  court  the 
other  wa J,  said:  "But,  on  mature  reflection, 
we  have  concluded  that  evidence  of  this  kind 
OQgfat  not  to  be  admitted  under  any  circum- 
itaDces.  and  that  the  rule  heretofore  adopted 
by  this  court  is  on  principle  wrong;  not  for  the 
reaion  ^ven  by  some  courts,  that  the  acts  of 
the  empoyfis  in  making  such  repairs  are  not 
idmianble  against  the&  principals,  but  upon 
the  broader  ground  that  such  acts  alford  no 
legitimate  basis  for  construine  sudi  an  act  as 
10  admission  of  previous  neglect  of  duty.  A 
penon  may  have  exercised  all  the  care  which 
the  law  required,  and  yet,  in  the  light  of  his 
new  experience,  after  an  unexpected  accident 
hfts  occurred,  and  as  a  measure  of  extreme  cau- 
tion, he  may  adopt  additional  safeguards. 
The  more  careful  a  person  is,  the  more  re^rd 
be  has  for  the  lives  of  others,  the  more  likely 
be  would  be  to  do  so,  and  it  would  seem  unjust 
that  be  could  not  do  so  without  being  liable  to 
have  such  acts  construed  as  an  admission  of 
prior  negligence.  We  think  such  a  rule  puts 
in  unfair  interpretation  upon  human  conduct, 
and  virtually  holds  out  an  inducement  for  con- 
tinued ncj^igence."    80  Minn.  865,  468. 

The  same  rule  appears  to  be  well  settled  in 
England.  In  a  case  in  which  it  was  affirmed 
bfthe  Court  of  Exchequer,  Baron  BramvfeW 
said:  "  People  do  not  furnish  evidence  against 
themselves  simply  by  adopting  a  new  plan  in 
order  to  prevent  a  recurrence  of  an  accident. 
I  tbink  that  a  proposition  to  the  contrary  would 
be  barbarous.  It  would  be,  as  I  have  often 
bad  occasion  to  tell  juries,  to  hold  that,  because 
the  world  &;eta  wiser  as  it  gets  older,  therefore 
it  was  foolish  before."  Mart  v.  Lancashire  d 
7.  B,  Co.  21  L.  T.  N.  8.  261,  268. 

As  the  incompetent  evidence  ad  mitted  against 
tbe  defendant's  exception  bore  upon  one  of  the 
principal  issues  on  trial,  and  tended  to  preju- 
nice  tbe  Jury  against  the  defendant,  and  it  can- 
not be  known  how  much  the  lury  were  influ- 
enced by  It,  its  admission  requires  that  the 

Judgment  be  reversed,  and  ths  ease  remanded 
to  Ike  Supreme  Court  of  the  State  of  Wasfiing- 
toR,  wWi  directions  to  set  aside  the  verdict  and 
to  order  a  new  triaL 


J    RBD  RIVER    CATTLE    COMPANY,   of 
Texas,  bt  al.,  Plff,  in  Err,, 

V. 

ALFRED  SULLY. 

<8ee  &  C  Reporter*8  ed.  809.) 
Case  qfflrmed. 

Where  the  onlv  errors  assigned  whloh  call  for 
^onnderatloD  depend  upon  tiie  terms  and  the  con- 
■tniotkm  of  a  contract  which  does  not  appear  in 
tbe  record,  the  judgment  will  be  affirmed. 

[No.  249.] 

Sidmitted  March  S8, 1892.    Decided  April  4. 
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r\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
Texat.  to  review  a  Judgment  in  favor  of  Alfred 
Bolly,  pktintifl,  against  the  Red  River  CaUle 


Company  ei  al.  for  |17,888.90.  for  a  failure  of 
said  company  to  deliver  to  pbiotifif  certain 
cattle  purchased  by  plaintiff  of  defendant  and 
paid  for  in  advance,  in  pursuance  of  a  bond 
given  to  deliver  said  cattle.    Affirmed. 

Messrs.  Sawnie  Robertson  and  W»  O. 
DaTia  for  plaintififs  in  error. 

Mr.  Jas.  W.  Brown  for  defendant  in  error. 

ITie  Chief  Justice :  The  onlv  errors  assigned 
which  might  call  for  consideration  depend 
upon  the  terms  and  the  construction  of  a  con- 
tract which  does  not  appear  in  the  record. 

The  judgment  is  therrfore  qfflrmed. 


THE  STATB  OP  MISSOURI,  at  the  Re- 
lation and  to  the  Use  of  Thb  Quinot. 
MiasouBi  &  Pacific  Railboad  Compant. 
Plff.  in  Err., 

V. 

ANDERSON  W.  HARRIS  et  al.,  Judges 
of  the  County  Court  of  Sullivan  Coimty, 
Missouri. 

(See  S.  C.  Reporter's  ed.  210, 211.) 
Case  dismissed. 

The  Judmnent  of  a  state  court  that  two  thirds  of 
the  qualified  voters  of  Sullivan  oounty,  Missouri, 
did  not  vote  in  favor  of  a  subscription  to  the 
Btook  of  the  raUroad  company ,  and  that  by  reason 
thereof  there  wasa  want  of  valid  power  existing  in 
the  county  court  of  said  county  to  make  tbe  con- 
tract of  subscription  in  question,  does  not  Ni- 
volve  a  Federal  question. 

[No.  266.1 

Argued  March  29, 1892.  Decided  April  4,  Ik'^2. 

PI  ERROR  to  the  Supreme  Court  of  the 
State  of  Missouri,  to  review  a  Judgment  of 
that  court  affirming  the  Judgment  of  the  Cir- 
cuit Court  of  Sullivan  county,  Missouri,  dis- 
missing an  alternative  writ  of  mandamus, 
and  denying  a  peremptory  mandamus  against 
the  defendants  in  error  to  compel  them  to  issue 
and  deliver  to  the  relator  $80,000  in  the  bonds 
of  said  county  in  payment  for  so  much  stock 
alleged  to  have  been  theretofore  subscribed 
for  by  said  Sullivan  countv,  and  adjudginc^ 
that  two  thirds  of  the  qualified  voters  of  said 
countv  did  not  vote  in  favor  of  such  sub- 
scription and  that  by  reason  thereof  there  was 
a  want  of  valid  power  existing  in  the  county 
court  of  said  county  to  make  the  contract  of 
subscription  in  question.    Dismissed. 

The  following  is  the  opinion  of  the  Supreme 
Court  of  the  State  of  Missouri: 

**  This  is  a  proceeding  by  mandamus  to 
compel  the  judges  of  the  County  Court  of  Sul- 
livan county  to  issue  $^0,000  of  bonds  to  the 
Quincy,  Missouri  &  Pacific  Railroad  Com- 
pany, upon  the  trial  of  which  judgment  was 
renderea  for  defendants,  from  which  plaintiff 
has  prosecuted  a  writ  of  error. 

"  The  record  discloses  tbe  following  facts: 
That  the  Quincy,  Missouri  &  Pacific  Railroad 
Company  was,  on  the  29ih  of  June.  1869.  duly 
incorporated  under  tbe  laws  of  this  State  for 
the  purpose  of  buildiog  and  operating  a  rail- 
road from  West  Quincy,  on  the  Mississippi 
river,  in  Marion  county,   to  a  point  on  the 
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Missouri  river,  in  Atchison  county,  Missouri, 
opposite  the  city  of  Brownsville,  Nebraska; 
tbat  on  the  22d  of  December,  1809,  the  county 
court  of  Sullivan  county  made  an  order  that 
un  election  be  held,  at  the  usual  voting  places 
in  said  county,  on  the  22d  of  February,  1870, 
for  t  lie  purpose  of  ascertaining  whether  two 
thirds  of  the  qualified  voters  of  said  county 
of  Sullivan  would  assent  to  a  subscription  of 
9200,000  to  the  capital  stock  of  said  company, 
subject  to  certain  conditions,  among  which 
are  the  following:  Said  railroad  to  be  located 
and  constructed  through  said  Sullivan  county 
from  east  to  west  on  a  line  as  n-  ar  through  the 
center  of  said  county  as  practicable,  said  sub- 
scription to  be  paid  to  said  company  ...  in  the 
bondsofthe  county  at  par  .  .  .  and  that  when- 
ever said  railroad  company  shall  have  sur- 
veyed and  permanently  located  said  road  con- 
tinuously through  the  State  of  Missouri  from 
WestQuincy,  in  Marion  countv,  .  .  .  to  some 

g)int  on  the  Missouri  river  opposite  or  near 
rownsville,  in  the  state  of  Nebraska,  and 
should  have  continuously  graded,  bridged  and 
tied  six  miles  of  said  railroad  within  Sullivan 
county  upon  the  line  .  .  .  designated,  then  said 
county  of  Sullivan,  by  its  county  coiirt,  would 
issue  and  deliver  to  .  .  .  said  railroad  company 
its  bonds  in  payment  of  such  subscription  to 
the  amoi'nt  of  $40,000,  and  for  each  additional 
section  of  ^Ix  miles  so  continuously  graded, 
bridged,  and  «ied  within  said  county  of  Sulli- 
van, said  county  would  issue  and  deliver  to  the 
company  an  additional  sum  of  $40,000  in  the 
bonus  of  said  county,  as  aforesaid,  till  the 
whole  subscription  of  $200,000  should  be  paid. 
**It  further  appears  that,  in  pursuance  of 
^aw,  a  special  registration  of  the  qualitied  vot- 
lers  of  said  county  who  had  become  such  since 
'the  last  general  registration  and  subsequent 
special  registrations  of  the  qualified  voters  of 
said  county  made  prior  thereto  was  had  and 
held  in  the  various  municipal  townships  of  said 
county  prior  to  the  holding  of  such  special 
election:  that  at  said  special  election,  accord- 
ing to  the  ofiicial  canvass  thereof,  1,049  votes 
were  cast  in  favor  of  the  proposed  subscrip- 
tion and  257  votes  against  it:  that  the  county 
court  of  said  county,  on  the  day  after  said 
election,  viz.  on  February  28.  18«0,  made  an 
order  that,  as  1,049  voters  of  the  county  had 
voted  for  the  subscription  and  only  257  against 
it,  therefore  the  proposition  to  subscri^  for 
$200,000  of  the  stock  of  said  railroad  com- 
pany had  carried;  and  afterwards,  in  pursu- 
ance of  an  order  of  said  court,  the  ex  officio 
president  thereof  made  a  formal  entry  of  such 
subscription  on  the  books  of  the  company. 

*'  On  the  trial  defendants  offered  in  evidence 
the  registration  books  of  Sullivan  county  made 
in  1868  for  the  general  election  of  that  year 
and  for  a  special  election  in  1869  and  the 
special  election  held  on  February  22.  1870. 
These  books  were  identified  by  James  Morris, 
clerk  of  the  county  court  of  said  county,  and 
F.  £.  Stone,  one  of  the  registration  officers, 
testified  as  follows:  'I  have  recently  exam- 
ined the  registration  books  identified  by  Mr. 
Morris.  They  are  the  books  used  for  the  gen- 
eral election  id  1868,  and  at  the  special  elec- 
tions in  1869  and  1870.  They  were  prepared 
and  arranged  for  use  by  W.  B.  Taylor.  W.  H. 
Custer,  and  myself  (the  then  registration  offl- 
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oers).  The  thirteen  books  now  shown  me  were 
used  at  the  special  election  heM  Febroarr  22, 
1870.  Mr  Custer  made  certified  copies  oY  the 
special  registration  of  voters  for  the  use  of  (he 
Judges  of  the  election  as  soon  as  such  rrets- 
tration  was  completed. '  The  legistratioa 
books  were  then  offered  in  evidence,  to  which 
objection  was  made;  which  being  overruled, 
thereupon  the  defendants  began  to  reid  from 
the  registration  book  of  Polk  townsh^  in 
said  county,  used  at  the  special  ekctioo,  Fleb- 
ruary  22,  1870;  but  before  completing  the 
reading  thereof  counsel  for  relator  oooceded 
that  the  registration  books,  offered  in  evkfenee. 
counting  all  those  registered  for  the  finiml 
election  of  18<)8  and  Uiose  added  in  im  and 
those  added  for  special  election,  Febroary  22, 
1870.  contained  the  names  of  1,940  persoiis  as 
qualified  to  vote  in  said  county  at  said  dectiua 
and  that  said  names  were  placed  upon  laid 
books  by  the  aforesaid  registration  offloen 
and  their  predecessors  in  office  for  use  in  the 
general  election  of  1868,  the  special  electioo  of 
1869,  and  the  special  election  heki  Febroary 
22, 1870. 

"  The  controlling  question  arising  on  the 
record  is  as  to  the  propriety  of  the  actios  of 
the  trinl  court  in  admitting  in  evidence  the 
said  registration  txx)ks. 

"The  objection  to  their  admission  was  based 
mainly  on  the  ground  that  after  Uie  electioo  of 
February  22.  1870.  the  county  court  heM  that 
two  thirds  of  the  qualified  voters  voting  at  Mid 
election  had  voted  in  favor  of  the  sabsaip- 
tion.  and  directed  the  subscript ioo  to  bs 
made,  which  was  thereafter  made.  It  ii 
established  law  in  this  State  that  coonty 
courts  are  only  the  agents  of  the  countr,  with 
no  powers  except  what  are  granlea,  defined, 
and  limited  by  law,  and,  like  all  other  agCBU, 
they  must  pursue  their  authority  and  act 
within  the  scope  of  their  powen.  Wd- 
eott  V.  Lawrence  County,  26  Mo.  279;  Bttk 
V.  Earle,  8  West.  Ren.  140,  87  Mo.  2tf; 
f^uroeon  v.  Hampton,  8  West  Rep.  844, 8S 
Mo.  203. 

"  The  power  of  the  county  court  to  sabKrihs 
to  the  stock  of  a  railroad  company  was  niadt 
bv  the  Constitution  of  1865  and  Geo.  Sist. 
1865,  p.  88S,  g  17,  to  depend  opon  the  fact  thst 
two  thirds  of  the  qualifled'yotersof  the  couanr 
at  a  regular  or  special  election  held  ibeiciB 
should  assent  thereto. 

**In  the  case  of  8taU  t.  Broi^fUd,  67  Ma 
381,  this  statutory  provision  and  the  ptoviana 
of  the  Constitution  of  liW  which  gave  orifia 
to  the  statute  for  the  first  time  came  before 
this  court  for  constructioD,  and  it  is  then  dis- 
tinctly held  that  under  these  provisloos  ibe 
fact  that  a  majority  of  voteit  votiof  at  sa 
election  held  for  the  purpose  of  decermiainf 
whether  or  not  a  subscripttoo  should  be  aads 
to  the  stock  of  a  railroad  company  voted  ia 
favor  of  the  subscription  was  not  tuflldeBt  to 
confer  upon  the  county  court  the  power  to 
subscribe,  but  that,  in  order  to  the  exercise  of 
the  power,  it  must  appear  that  two  thirds  of 
the  qualified  voters  sssented  to  the  sabscriptioB 
by  voting  in  favor  of  it,  and  the  mere  taactioa 
oir  such  voters  by  failing  to  vote  did  not  ei 
press  such  assent  within  the  meaning  of  tht 
Constitution  of  1865,  ait  8,  i  14. 

'*  So  it  was  alao  held  in  the  cases  of  ffdk  v. 
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I  afa^etU  County,  07  Mo.  858;  Uanney  ▼.  Bader, 
C7  Mo.  4:G.  State  ▼.  Walker,  85  Mo.  41. 

"It  is  also  held  io  tbo  case  of  State  v.  Bra»- 
neUtKOd  lianncy  v.  Bader,  supra,  that  the  res- 
]<Tttkm  looks  may  be  properly  received  m 
<  videnoe  for  the  purpose  (A  establishing  the 
I  umber  of  qualified  voters  in  the  determiua- 
tkn  of  tbc  question  v^bether  or  not  at  the  elec- 
tion two  thirds  of  the  qualified  voters  as  ascer- 
tained bv  tbc  registration  assented  to  the 
^abicription  by  Toting  for  it. 

*«Twng  in  this  case  the  admis<don  that  the 
reristration  books  offered  in  evidence  con- 
lamed  tbe  names  of  1,940  persons  as  (lualified 
to  vote  in  said  county  at  said  election,  it  is 
fTident  that  two  thinls  of  the  qualified  voters 
of  tbe  county  of  SuUivan  did  not  assent  to  said 
subscription,  as  only  1.049  of  said  voters  in 
favor  of  tbe  subscription. 

"  Besides  tbia,  while  there  was  evidence 
WDdioe  to  show  that  tbe  railroad  company  has 
complied  with  tbe  conditions  of  tbe  subscri^- 
tioD»  there  was  also  evidence  to  show  that  it 
bad  not  complied  and  the  trial  court  might  on 
this  noond  have  well  denied  tbe  relief  asked. 

"The  Judgment,  for  the  reasons  given,  is 
beiebj  affinued  " 

iff.  Jno.  P«  Butler,  for  plaintiff  in  error: 

Tbe  contract  bavine  been  lawfully  made 
between  the  county  and  tbe  relator  company, 
and  in  good  faith  performed  by  the  latter,  the 
judgment  of  tbe  trial  court  affirmed  by  tbe 
Supreme  Court  of  Missouri,  impairs  the  valid- 
ity thereof,  in  violation  of  section  10.  art.  1., 
of  tbe  Ck>Dstitution  of  the  United  States. 

Douglass  ▼.  Fiks  County,  101  U.  8.  677  (25: 
968);  Anderson  v.  Santa  Anna  2\Dp,  116  U.  8. 
».j6  (19: 638):  St,  Joseph  Twp,  v.  Rogers,  88  U. 
S.  16  Wall.  664  (21:888);  Cass  County  v.  John- 
9ton,  95  U.  8.  860  (24:416):  OarroU  County  v. 
i^fnith.  111  U.  8.  568-565  (28: 519,520). 

Messrs,  D,  M.  Wilson  and  A.  W.  Hnl- 
liss,  for  defendants  in  error: 

There  is  no  Federal  question  involved  in  this 
cue;  and  therefore  this  court  is  without  juris- 
diction and  tbe  writ  of  error  should  be  dis- 
missed. 

When  tbe  state  court  decides  against  a  right 
claimed  under  a  contract,  and  there  was  no 
Uw  subsequent  to  tbe  contract,  this  court 
cletily  has  no  Jurisdiction. 

New  Orleans  Watertoorks  Co,  v.  Louieiana 
%sr  Btf.  Co,  125  U.  8.  18, 88  (81:  607.  614); 
Henderson  Bridge  Co,  ▼.  Henderson  City,  141 
U.  &  679  (85: 900);  Be  Savssure  v.  Oillard,  127 
U.  8.  216  (82: 125);  Murdoch  v.  Memphis,  87  U. 
S.  20  Wall.  590  (22: 429);  Chouteau  v.  Oibson, 
111  U.  8.  200  (28:  400);  Citizens  Bank  v.  Board 
Jf  Liquidatifm,  98  U.  8.  140  (25: 114);  Adams 
County  V.  Burlington  db  M.  R.  Co.  112  U.  8. 
123. 127  (28: 678, 680);  KnoxY.  Exchange  Bank, 
79  U.  a  12  Wall.  879,  883  (20:  414,  415); 
yUm'ssippi  d  M.R.  Co.  v.  Bock,  71  U.  8.  4 
Wall.  177  (18:  881);  Worthy  v.  Barrett,  76  U. 
8. 9  Wall.  611  (19:565);  Mississippi  db  M.  R,  Co. 
V.  MeClure,  Tt  U.  8. 10  Wall.  511  (19:  997); 
McBride  v.  Hoey,  86  U.  8.  11  Pet,  167  (9:678); 
,,  Brown  v.  Atv>eU,  92  U.  8.  827  (28:511);  U.  8. 
^J    Rev.  Stat.  §  709. 

The  Chi^  Justice:  Tbe  writ  of  error  is  dis- 
inissed  because  no  Federal  question  is  involved, 

144  U.  8.  U.  8.,  Book  36. 


upon  the  authority,  among  other  cases,  of 
Mississippi  d  M.  R,  Co.  v.  Rock,  71  U.  8.  4 
Wall  177,  181  [18:  881,  8821;  Lehigh  Water 
Co,  V.  Boston,  121  U.  8.  888  [80:  1059];  New 
Orleans  Waterworks  Co,  v.  Louisiana  Sugar 
Bef.  Co,  125  U.  8.80  [81:  6121;  and  St,  Paul, 
M.dM.B.  Co,  V.  Todd  Co.  m  U.  8.  282  185: 
10141. 

Writ  of  error  dismissed. 


ALBERT  H.  GLA8PELL,  Plff.  in  Err., 

THE  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

(See  S.  a  Reporter's  ed.  211-22U 

Suit  in  courts  of  a  Territory,  when  trantferred 
into  courts  of  the  State. 

A  cause  was  not  pending  In  the  courts  of  the  Terri- 
tory of  Dakota  at  the  time  North  Dakota  was  ad- 
mitted as  a  State,  so  that  it  was  transferred 
to  tbe  U.  8.  District  Gourt  for  that  district  by 
force  of  the  Act  to  enable  that  State  to  be  admi^ 
ted  into  the  Union,  where,  after  Judgment,  the 
steps  required  by  the  laws  of  that  Territory  for 
obtaining  a  new  trial  bad  not  been  taken  within 
the  time  required  by  the  laws  of  that  Territory, 
and  were  not  pending  at  the  time  of  tbe  admis- 
sion of  such  State. 

[No.  1380.] 

Submitted  March  U,  189S.    Decided  April  4, 

189t. 

rr  ERROR  to  the  arcuit  Court  of  the  United 
States  for  the  District  of  North  Dakota,  to 
review  a  judgment  in  favor  of  plaintiff,  Albert 
H.  Glaspell,  against  the  Northern  Pacific  Rail- 
road Company  in  an  action  to  recover  damages 
for  deceit  in  tbe  sale  by  defendant  to  plaintiff 
of  land.  '  Judgment  reversed  and  case  remand- 
ed to  the  Circuit  Court  with  directions  to  send 
it  back  to  tbe  District  Court  for  the  Fifth 
Judicial  District,  8tutsman  county.  North 
Dakota. 
8ee  same  case  below,  48  Fed.  Rep.  900. 

Statement  by  Mr.  Chief  Justice  Fuller: 
This  was  an  action  brought  by  Glaspell 
against  tbe  Northern  Pacific  Railroad  Com- 
pany. February  24,  1885,  in  tbe  District  Court 
for  Stutsman  county,  in  tbe  Sixth  Judicial 
District  of  the  Territorv  of  Dakota,  to  recover 
damaces  for  deceit  in  the  sale  by  defendant  to 

? plaintiff  of  two  thousand  two  hundred  and 
orty  acres  of  land.  Upon  the  trial  of  the  case 
in  that  court  a  verdict  was  returned,  Novem- 
ber 24, 1 888,  in  favor  of  plaintiff  for  |12.545  48. 
and  jud<rment  was  rendered  thereon,  Novem- 
ber 26, 1888,  for  said  amount,  with  costs,  taxed 
at  $64.16.  On  November  28, 1888,  tbe  court 
made  an  order  by  consent  extending  tbe  time 
for  serving  notice  of  intention  to  move  for  a 
new  trial,  for  motion  for  new  trial,  and  for 
settlement  of  a  bill  of  exceptions  until  January 
28,  1889,  which  time  was  subsequently  extend- 
ed by  order  of  court  for  reason  given,  to  Feb- 
ruary 28,  and  thence  again  "for  cause"  to 
March  28, 1889,  upon  which  day  tbe  following 
order  was  entered:    '*Tbe  defendant  having 

NOTB.— -Af  to  power  of  Congress  over  ferrUories, 
see  nots  to  First  Nat.  Bank  of  Brunswick  v.  Tank- 
ton  County,  25: 1010. 
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lerved  upon  plaintiff  a  proposed  bill  of  excep- 
tions herein,  the  time  for  settlement  of  same  is 
hereby  extended  from  March  28, 1889,  to  April 
10.  1889.  and  the  time  within  which  to  senre 
notice  of  the  intention  to  move  for  a  new  trial, 
and  wiUiin  which  to  move  for  new  trial,  is 
hereby  extended  to  April  13, 1889."  The  time 
was  again  extended  to  May  81, 1889,  and  on 
the  2dd  day  of  that  month  tne  following  order 
was  entered:  *'  The  date  for  settling  the  bill 
of  exceptions  proposed  by  the  defendant  here- 
in is  hereby  extended  to  June  29, 1889.  De- 
fendant may  have  until  ten  days  after  the 
settling  of  said  bill  within  which  to  serve  notice 
of  intention  to  move  for  a  new  trial,  and  with- 
in which  to  move  for  a  new  trial  in  said  ac- 
tion."   This  was  the  last  order  of  extension. 

On  December  14, 1889,  there  was  filed  in  the 
office  of  the  derk  of  the  District  Court  for 
Stutsman  county,  North  Dakota,  a  notice  of 
intention  to  move  for  a  new  trial  and  a  no- 
tice of  a  motion  for  new  triid.  The  notice  of 
intention  stated  that  the  motion  would  be 
made  upon  the  bill  of  exceptions,  etc.,  and  the 
notice  of  motion  was  as  follows:  "Take  notice 
that  the  motion  for  a  new  trial  herein  will  be 
brought  on  for  argument  before  the  court  at 
chambers,  at  Jamestows,  Dakota,  on  Sept.  12, 
1889,  at  10  o'clock  a.  M..  or  as  soon  thereafter 
as  counael  can  be  heard."  On  the  margin  of 
this  notice  appeared  thisindcrsement:  "Hear- 
ing continued  unUl  21st  Sept.,  1889.  Roder- 
ick Rose,  Judge." 

The  notices  and  motion  seem  to  have  been 
served  September  8, 1889.  The  bill  of  excep- 
tions was  signed  August  80,  1889,  and  Died 
September  S,  188(  The  certificate  thereto 
concluded  thus:  "  riled  as  a  part  of  the  rec- 
ords in  this  action  this  August  80th,  1889,  (and 
within  the  Ume  provided  by  law,  as  enlarged 
and  extended  by  orders  of  the  Judge  of  this 
court)." 
[214]  On  FebruiffT  17,  1890,  the  Judge  further 
certified:  "The  above  and  foregoing  certifi- 
cate is  hereby  modified  and  corrected  so  as  to 
conform  to  tqe  facts  and  record  in  the  case  by 
striking  out  aU  that  part  of  it  in  the  last  two 
lines  thereof  preceding  my  signature  and  after 
the  words  and  figures  'August  80th,  1880.'" 

On  November  2, 1889,  the  State  of  North 
Dakota  was  admitted  into  the  Union.  On  the 
7th  of  December.  1889,  there  was  filed  in  the 
District  Court  for  Stutsman  county,  North 
Dakota,  the  petition  of  the  defendant  stating 
that  it  is  a  corporation  created  under  acts  of 
Congress;  that  the  action  was  commenced  and 
was  now  pending  in  said  District  Court;  set- 
'  ting  forth  the  trial,  verdict  and  Judgment,  the 
settlement  and  allowance  of  the  bill  of  excep- 
tions August  80,  1889,  the  service  of  notice 
of  intention  to  move  for  a  new  trial,  the 
continuance  of  the  hearing  of  the  motion  until 
September  21, 1889;  and  alleging  that  the  mo- 
tion had  not  been  decided,  but  was  now  pend- 
ing; that  the  matter  in  controversy  exceeded 
two  thousand  dollars  exclusive  of  costs;  that 
the  action  was  one  arising  under  the  laws  of 
the  United  States,  and  to  which  moreover  pe- 
titioner had  a  defense  arising  under  such  laws; 
that  the  action  arose  and  was  commenced  in 
the  Territory  of  Dakota  and  within  the  limits 
of  that  portion  of  the  Territory  which  had 
since  been  admitted  into  the  Union  as  the  State 
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of  North  Dakota:  that  the  action  was 
in  the  District  Court  of  Stutsman  cbuo^  at 
the  time  of  the  admission  of  the  State,  and  *% 
a  suit  of  which  the  Circuit  Court  of  the  UoHpd 
States  for  the  District  of  North  Dakou  mighl 
have  had  Jurisdiction  under  the  laws  of  the 
United  States  had  such  Circuit  Court  of  the 
United  States  for  the  District  of  North  Dakota 
been  in  existence  at  the  time  of  the  comvatnot- 
ment  of  said  action;"  and  that  the  petitioner 
is  entitled  under  the  acts  of  Congress  in  such 
cases  made  and  provided,  and  more  partimltr- 
ly  under  the  Act  of  Congress  approved  Febru- 
ary 22,  1889,  to  enable  the  people  of  Norib 
Dakota,  etc.,  to  form  a  constitution  and  stite 
government,  and  to  be  admitted  into  the  Uoioo. 
to  remove  said  suit  into  the  Circuit  Court  of 
the  United  States  for  the  District  of  North 
Dakota  for  proceedings  therein;  and  petitkmer 
accordingly  tenders  bond,  etc  Bond  in  the 
usual  form  on  removal  was  filed  at  the  sime 
time  with  the  petition.  On  March  14,  1890 
the  clerk  of  the  District  Court  certified  l  • 
copies  of  the  petition  and  bond,  and  also  thai 
he  refused  "to  transmit  the  files,  records,  sad 
proceedings  in  said  cause  to  the  United  Sutet  i^ 
Circuit  Court  for  the  District  of  North  DakoU 
for  the  sole  reason  the  Judge  of  the  Dtstrid 
Court  for  Stutsman  comity  has  forbiddeB  as 
so  to  do." 

On  March  26.  1890,  the  defendant  applied  la 
the  Circuit  Court  of  the  United  Sutes  for  the 
District  of  North  Dakota  for  an  attenUifs 
writ  of  certiorari  directed  to  the  Judge  of  tbt 
District  Court  of  the  Fifth  Judicial  DiHrict 
within  and  for  Stutsman  county.  North  Da- 
kota, upon  the  affidavit  of  the  attorney  for  the 
defendant,  together  with  copies  of  the  petitioa 
and  bond  duly  certified  by  the  derk  of  the 
state  court.  iThe  afiSdavit  was  to  the  effect 
that  "after  the  admission  into  the  Unkxi  of  tks 
State  of  North  Dakota,  and  prior  to  the  flUnf 
of  said  petition  in  the  office  of  the  derk  of  the 
District  Court  for  Stutsman  county,  your  pe- 
Utioner  did  not  in  any  manner  invoke  the  aid 
or  action  of  the  state  court  in  said  cause;  thai 
during  the  period  aforesaid  the  state  court  did 
make  any  orders  or  exercise  any  act  of  Juri^ 
diction  in  said  cause,  save  that  all  the  papeca, 
files,  and  proceedings  and  records  therein  r- 
mnined  and  now  remain  in  the  care  and  custody 
of  the  clerk  of  said  court  for  Stutsman  coootj 
aa  the  successor  in  ofl^ce  of  the  clerk  of  ths 
territorial  District  Court  wherein  said  actioa 
originated,  was  tried,  and  was  nending  at  iht 
date  of  the  admission  of  the  Sute  of  Nonk 
Dakota  into  the  Union,"  and  that  the  \tp\ 
fees  due  the  clerk  of  the  state  court  bad  beea 
tendered,  and  demand  made  that  he  tianfmit 
the  files,  records  and  proceedings  to  the  United 
States  court,  which  he  refused  to  do.  Tbe^^ 
upon  an  alternative  writ  of  etrtiomri  wis 
issued  in  said  cause  directed  to  the  jodpe  o( 
the  District  Court  for  the  Fifth  Judicial  D*^ 
trict  of  North  Dakota,  requiring  him  to  tho^ 
cause,  etc. ,  to  which  the  derk  of  the  stnte  cou-i 
by  direction  of  the  judge  of  said  court  ms<it  a 
return,  setting  up  the  in«titution  of  the  adioa. 
the  verdict  and  Judgment,  the  ▼arioiH  order* 
extending  the  time  for  settling  the  bill  of  ex- 
ceptions, the  signing  of  the  bill  Au^itt  9>, 
1889,  and  the  certificates  of  that  daie  nod  of 
February  17, 1890.  etc    The  return  also  ttst«i 
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that  "a&  execution  was  issued  on  said  judg- 
ment, February  17,  1890,  and  is  now  in  the 
bands  of  the  sheriff  of  Stutsman  county." 
Tbe  clerk  further  certified  that  at  do  time  bad 
the  defendant  demanded  a  certified  cony  or 
transcript  of  the  files,  records  and  proceedings, 
but  that  be  demanded  that  the  clerk  transfer 
to  tbe  Circuit  Court  the  original  files  and  pro- 
ceedines  in  the  action. 

A  xnotion  was  made  April  7,  1890,  to  dis 
diarge  tbe  order  to  show  cause  and  overruled, 
and  the  writ  of  certiorari  OTdared  to  issue  July 
11.  1890.  requiring  the  clerk  of  the  District 
Coart  of  Stutsman  county  to  transmit  to  tbe 
United  States  court  at  Bismarck  *'all  the  files, 
recoitls,  and  proceedings  of  said  case,  and  cer 
tified  copies  of  any  entries  in  tbe  books  of  all 
records  remaining  in  said  District  Court  of 
Stutsman  county  in  this  cause."  Tbe  writ 
thereupon  issued,  and  was  complied  with  July 
28. 18IK).  A  motion  to  remand  was  then  made 
in  ibe  Circuit  Court  and  denied,  and  on  Octo- 
ber 10,  1($90,  a  motion  for  a  new  trial  was 
heard  and  taken  under  advisement,  and  grant- 
ed November  3,  1890.    43  Fed.  Rep.  900. 

The  case  was  subsequently  retried  in  tbe  Cir- 
cuit Court,  tbe  plaintiff  insisting  tbrougbout 
upon  bis  objection  to  the  jurisdiction  of  tbe 
court,  and  resulted  in  a  verdict  for  plaintiff  for 
$1,120.  on  which  judgment  was  entered  with 
cosu  taxed  at  $349.95.  From  that  judgment 
this  writ  of  error  is  prosecuted. 

Me»9rs.  Edgar  W.  Camp  and  Samuel  L. 
Glaspell,  for  plaintiff  in  error: 

Upon  tbe  admission  of  new  states,  the  juris- 
diction *  tbe  territorial  court  at  once  ceases, 
and  it  is  necessary  to  provide  by  legislation  for 
the  unfinished  business  pending  in  such  courts. 

tiunt^,  Palao,4b\J.  8. 4  How.  689(11: 1115); 
Brnner  v.  Porter,  60  U.  8. 9  How.  235  (18: 119); 
McKvlty  V.  Batti/,  51  U.  8.  10  How.  72 
(13: 33;<);  United  i>taU»  Exp,  Co,  v.  Kountze,  76 
U.  S.  8  WaU.  342  (19:  457);  Baker  v.  Morton, 
79  U.  8.  12  Wall.  150  (20: 262);  U.  8.  Rev. 
Stat.  §§  567,  569,  703,  704. 

Territoriai  courts  are  not  courts  of  the  United 
States  within  the  meaning  of  tbe  Constitution. 

Good  V.  Martin,  95  U.  8.  90  (24:  841). 

Between  courts  of  concurrent  jurisdiction, 
the  court  that  first  obtains  possession  of  the 
controversy  must  be  allowea  to  dispose  of  it 
finally. 

Hagan  v.  Lucas,  85  U.  S.  10  Pet  400  (9: 470); 
Fremcm  ▼.  Botoe,  65  IJ.  S.  24  How.  460 
a6:  749). 

The  time  to  apply  for  a  removal  had  ex- 
pired. 

Simanaon  ▼.  Jordan,  80  Fed.  Rep.  721;  Man- 
fc»  V.  (Hney,  82  Fed.  Rep.  708;  Morey  v. 
J/fckhart,  128  U.  8.  56  (81:  68);  WUkinson  v. 
NAratka,  128  U.  8.  286  (31:152);  Sherman 
V.  GrinneU,  123  U.  8.  679  (81:  278). 

The  case  had  gone  to  final  judgment,  after 
bial  by  jury,  more  than  a  year  before  tbe 
request  for  a  removal  was  made,  and  the  suit 
was  not  pending. 

The  Justieea  v.  Murray,  76  U.  8.  9  Wall. 
274  (19:  658);  Faihnacht  v.  Frank,  90  U.  8.  28 
Wall.  416  (28:  81):  Bank  of  MayBcilU  v.  Clay 
pooi,  120  U.  8.  268  (80:  632);  Dillon,  Removal, 
§  114;  Bryant  v.  Mich,  106  Mass.  198. 

The  settlement  of  a  Mil  of  exceptions  is  a 
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judicial  act,  and  there  is  no  jurisdiction  for 
such  act  after  the  time  limited  by  law  or 
extended  by  tbe  court  has  expired. 

MuUer  ▼.  Ehlers,  91  U.  8.  249  (28:819); 
Su>eet  V.  Perkins,  24  Fed.  Rep.  777;  Marine 
City  Stave  Co.  v.  Herreshojf  Mfg,  Co.  82  Fed. 
Rep.  822;  Libby  v.  Crosdey,  40  Fed.  Rep.  564; 
Hayne,  New  Trial,  p.  773;  Biggins  v.  Ma- 
honey,  50  Cal.  444;  Cooney  v.  Furlong,  66 
Cal.  520;  Bunnel  v.  Stockton,  88  Cal.  819; 
Buckley  v.  Althorf,  86  Cal.  648;  Gimbd  v. 
Turner,  86  Kan.  679;  Baike  v.  Strubel,  10 
West.  Rep.  595, 121  HI.  821;  ShoH  v.  Chicago, 
M.  di  St.  P.  R.  Co.  79  Iowa,  78;  Boward  v. 
Bowman  (Wyo.)  Jan.  22,  1890;  Shewalter  v. 
Bergman,  123  Ind.  166;  Finley  v.  Whitley,  46 
Ohio  St.  524. 

When  tbe  time  for  making  a  motion  for  a 
new  trial  has  expired,  and  not  been  extended, 
tbe  court  has  no  jurisdiction  to  hear  or  deter> 
mine  such  motion. 

Nichols  V.  firuns,  5  Dak.  28-80;  Cambuston 
V.  United  States,  95  U.  8.  285  (24:  448);  White 
V.  Sacramento  County  Super.  Ct.  72  Cal.  475; 
Aultman  v.  T^ahy,  24  Neb.  286. 

If  this  case  is  one  of  succession,  and  not  of 
removal  under  the  ^neral  removal  laws,  then 
it  was  error  in  the  circuit  court  tc  wrest  juris- 
diction from  the  state  court  by  certiorari. 

Burke  v.  Bunker  Bill  d  8.  Min.  d  C.  Co. 
46  Fed.  Rep.  644-649;  Back  v.  Sierra  Neinidn, 
Con.  Min.  Co.  46  Fed.  Rep.  678;  Ex  parte  Van 
Orden.  8  Blatcbf.  166;  Benchley  v.  Gilbert,  8 
Blatcbf.  147;  McClung  v.  SiUiman,  19  U.  8.  6 
Wheat.  598  (6:  S^40);  McInUre  v.  Wood,  11  U. 
8.  7  Crancb,  604  (8:  420);  KendaU  v.  United 
States,  87  U.  8.  12  Pet.  524  (9: 1181). 

The  plaintiff  did  not  and  could  not  waive- 
the  jurisdictional  question  involved. 

Parker  v.  Ormsby,  141  U.  8.  81  (85:  654); 
Barkjiess  v.  Byde,  98  U.  8. 476  (25:  287);  Balti- 
more  d  0.  6.  Co.  v.  Eoontz,  104  U.  S.  5 
(26:  648);  Mansfield,  C.  <t  L.  M.  R.  Co.  v. 
Swan,  111  U.  8.  379  (28:  462):  Borne  L.  Ins. 
Co.  of  Brooklyn  v.  Dunn,  86  U.  8. 19  Wall. 
214  (22:  68);  Removal  Cases,  100  U.  8.  475 
(25:  600). 

Messrs,  A.  H,  Garland  and  H.  9.  Maj 
for  defendant  in  error. 

Mr.  Chirf  JusticeTnUer  delivered  the  opin- 
ion of  tbe  court: 

The  constitution  of  North  Dakota  was  sub- 
mitted to  a  vote  of  the  people  on  tbe  first  Tues- 
day in  October,  1889  (falling  that  jrear  on  tbe 
first  day  of  the  month),  at  which  time  all  tbe 
state  and  district  ofilcers  created  and  made 
elective  by  tbe  instrument,  including  tbe  judges 
of  tbe  supreme  and  district  courts,  were  elect- 
ed, it  being  also  provided  that  tbev  should  take 
tbe  required  oaths  of  oflQce  within  sixty  days 
after  the  proclamation  of  tbe  President  admit- 
ting the  Slate.  This  was  issued  November  2, 
1889,  but  during  the  interval,  from  October  1 
to  the  qualification  of  the  judges,  tbe  continu- 
ity of  the  courts  was  preserved  by  tbe  sixth 
section  of  tbe  schedule  to  the  constitution 
(Laws  N.  D.  1891,  p.  55).  which  reads  thus: 

"§  6.  Whenever  any  two  of  tbe  judges  of 
the  Supreme  Court  of  tbe  State,  elecied  under 
tbe  provisions  of  this  Constitution  shall  have 
qualified  in  their  ofiices,  the  causes  then  pend- 
ing in  the  Supreme  Ck>url  of  tbe  Territory  on 
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appeal  or  writ  of  error  from  the  district  courts 
of  aDY  county  or  subdiTision  within  the  limits 
of  this  State,  and  the  papers,  records,  and  pro- 
ceedings of  said  court  shall  pass  into  the  juris- 
diction and  possession  of  the  Supreme  Court 
of  the  State,  except  as  otherwise  provided  in 
the  Enabling  Act  of  Congress,  and  until  so 
superseded  the  Supreme  Court  of  the  Territory 
and  the  judges  thereof  shall  continue,  with  like 
powers  and  jurisdiction  as  if  this  Constitution 
nad  not  been  adopted.  Whenever  the  judge 
of  the  District  Court  of  any  district  elected  un- 
der the  provisions  of  this  constitution  shall 
have  qualified  in  his  office,  the  several  causes 
then  pending  in  the  District  Court  of  the  Ter- 
ritory within  any  county  in  such  district,  and 
the  records,  papers  and  proceedings  of  said 
District  Court,  and  the  seal  and  other  property 
pertaining  thereto,  shall  pass  into  the  jurisdic- 
tion and  possession  of  the  District  Court  of 
the  State  for  such  county,  except  as  provided 
in  the  Enabling  Act  of  Congress,  •and  until  the 
district  courts  of  this  Territory  shall  be  8upt>r- 
seded  in  the  manner  aforesaid,  the  said  district 
courts  and  the  judges  thereof  shall  continue 
with  the  same  jurisdiction  and  po\fer  to  Ite 
exercised  in  Uie  same  judicial  districts  respec- 
tively as  heretofote  constituted  under  the  iaws 
of  the  Territory."      # 

The  twenty-third  section  of  the  Act  of  Con- 
gress of  February  22,  1889,  entitled,  **An  Act 
to  Provide  for  the  Division  of  Dakota  into  IVo 
States  and  to  Enable  the  People  of  North  Da- 
kota, South  Dakota,  Montana  and  Washington, 
to  form  Constitutions  and  State  €k)veminents 
and  to  be  Admitted  Into  the  Union  on  an 
Equal  Footin|^  with  the  Original  States  and  to 
Make  Donations  of  Public  Lands  to  Such 
States,"  is  as  follows: 

"Sb^  28.  That  in  respect  to  all  cases,  pro- 
ceedings, and  matters  now  pending  in  the  su- 
preme or  district  courts  of  either  of  the  terri- 
tories mentioned  in  this  Act  at  the  time  of  the 
admission  into  tbe  Union  of  either  of  the  states 
mentioned  io  this  Act,  and  arising  within  the 
limits  of  any  such  State,  whereof  the  circuit 
or  district  courts  by  this  Act  established  might 
have  had  jurisdiction  under  the  laws  of  the 
United  States  had  such  courts  existed  at  the 
time  of  the  commencement  of  suob  cases,  the 
said  circuit  and  district  courts,  respecUvelv, 
shall  be  the  successors  of  said  supreme  and  dis- 
trict courts  of  said  Territory;  and  in  respect  to 
all  other  cases,  proceedings  and  matters  pend- 
ing in  the  supreme  or  district  courts  of  any  of 
tbe  territories  mentioned  in  this  Act  at  the  time 
of  the  admission  of  such  Territory  into  the 
Union,  arising  within  the  limits  of  said  pro- 
posed State,  the  courts  established  by  such 
State  shall,  respectively,  be  the  successors  of 
said  supreme  and  district  territorial  cotirts; 
and  all  the  files,  records,  indictments,  and  pro- 
ceedings relating  to  any  sudi  cases,  shall  be 
transferred  to  such  circuit,  district,  and  state 
courts,  respectivelv,  and  the  same  shdl  be  pro- 
ceeded with  therein  in  due  course  of  law;  but 
no  writ,  action,  indictment,  cause  or  proceed- 
ing now  pending,  or  that  prior  to  the  admission 
of  any  of  the  states  mentioned  in  this  Act,  shall 
be  pending  in  any  territorial  court  in  any  of 
the  territories  mentioned  in  this  Act,  shiUl 
abate  bv  the  admissioD  of  any  such  State  Into 
the  Union,  but  the  same  shall  be  transferred 
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and  proceeded  with  in  the  proper  United  Stales 
circuit,  district  or  state  court,  as  the  case  maj 
be;  PromUd,  haioeter.  That  in  alldvfl  acdoos. 
causes,  and  proceedings,  in  which  tbe  Untied 
States  is  not  a  party,  transfers  shall  not  be  made 
to  the  circuit  and  district  courts  of  tbe  United 
States,  except  upon  written  request  of  one  of 
the  parties  to  such  action  or  proceeding  fiVd 
In  the  proper  court;  and  in  the  abeenoe  of  such 
request  such  cases  shall  be  proceeded  with  in 
the  proper  state  courts.**  (25  Stat  at  L.  678, 
683.) 

This  section  embodies  the  view  thus  ex 
pressed  by  Mr.  Jtutiee  Clifford,  speaking  for 
the  court,  in  Baker  v.  Morten,  79  U.  S.  12  Wall 
150, 158  [20:262, 2631:  •'Whenever a  Territory 
is  admitted  into  the  Union  as  a  State,  thecaao 
pending  in  the  territorial  courts  of  a  Federal 
character  or  jurisdiction  are  transferred  to  tbe 
proper  Federal  court,  but  all  such  as  are  not 
cognizable  in  the  Federal  courts  are  traosf  erred  [  t 
to  the  tribunals  of  tbe  new  State.  Feodiiig 
cases,  where  the  Federal  and  state  courts  hare 
concurrent  jurisdiction  may  be  ^ranaf erred 
either  to  tbe  state  or  Federal  courts  by  either 

{)arty  possessing  that  option  luder  the  existin* 
aws." 

By  its  terms,  cases  exclusively  of  Federd 
turisdiction  are  consigned  to  the  courts  of  tbs 
United  States,  and  cases  exclusively  of  state 
jurisdiction  to  the  courts  of  the  State,  while 
the  proviso  applies  to  cases  of  concurrent  juris- 
diction, which  may  proceed  in  tbe  state  cnurts 
or  be  transferred  on  request  to  the  United  Sutcs 
courts.  But  in  order  to  such  transfer,  tbe  a^ 
tion,  cause,  or  proceeding  must  be  *'pendiDf ." 

Assuming  that,  because  defendant  was  a  cor 
poration  created  bv  the  United  States,  this  «a« 
a  case  ''whereof  the  circuit  or  district  courts 
bv  this  Act  established  m*gbl  have  had  jarb- 
diction  under  the  laws  of  the  United  States  had 
such  courts  existed  at  tbe  time  of  the  coia- 
mencement"  of  the  case,  and  that  if  it  stood  oo 
motion  for  new  trial  it  was  so  far  pendinc  as 
to  be  susceptible  of  removal,  w/^  was  the  fact 
when  the  petition  was  fil«d  « ^  Jbt  stale  coon 
December  7, 1889? 

By  section  5343  of  the  .Oompned  Laws  of 
Dakota  of  1887,  referred  to  by  oounael  for  dr 
fcndant,  it  was  provided  that  "an  actioa  ii 
deemed  to  be  pending  from  the  time  of  its 
commencement  until  Its  final  deierminatioB 
upon  appeal,  or  until  the  time  for  appeal  b« 
passed,  unless  the  judgment  be  sooner  ntii- 
fled."  But  the  meaning  of  the  Act  of  Congre* 
is  not  to  be  determined  by  provisions  of  ibat 
character  in  territorial  laws.    If  this  case  bad 


gone  to  judgment  and  no  motion  for  a  new 
trial  had  b^n  made,  or,  if  made,  had  beet 
abandoned  or  overruled  prior  to  the  adoii«to« 
of  tbe  State,  then  there  was  no  cause,  proceed- 
ing, or  matter  pending  which  would  justify 
the  Circuit  Court  in  taking  jurisdiction. 

Under  section  5216  of  the  Dakota  Code,  al- 
ready referred  to.  appeals  "must  be  takea 
within  two  years  after  the  judgment  shall  be 
perfected,  by  filing  the  judgment  rolL"  ^ 

The  conclusion  that  cases  in  the  DakoU  lo>    " 
cal  courts  are  pending,  without  acAloo  tbcreifi. 
for  two  years  after  rendition  of  jodgnwDt,  is 
as  to  be  capable  of  beine  tranaferml  oo  reooeit 
into  tbe  Circuit  Court,  u  quite  inadmisRibie. 

The  record  of  cases  ol  exduaive  Fedcnl 
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Juriftlictioo  which  have  gone  to  Judp^ment 
fbould,  indeed,  be  traDsmitted  to  the  Circuit 
Court  and  the  ludgmeDts  there  en  forced,  but 
where  final  judgment  has  been  rendered  in 
cases  of  coDCurrent  jurisdiclion,  no  reason  can 
be  assigned  for,  nor  do  the  terms  of  the  Act  of 
Congress  contemplate  such  a  transfer. 

By  section  5090  of  the  Compiled  Statutes  of 
Dakota:  "  The  part^  intending  to  move  for  a 
Dew  trial  must,  within  twenty  days  after  the 
verdict  of  the  jury,  if  the  action  were  tried  by 
jury,  or  after  notice  of  the  decision  of  the 
coiut,  if  the  action  were  tried  without  a  Jury, 
ter?e  upon  the  adverse  party  a  notice  of  his 
ioteotion,  designating  the  statutory  grounds 
upon  which  the  motion  will  be  made  and 
whether  the  same  will  be  made  upon  affidavits 
or  the  minutes  of  the  court,  or  a  bill  of  excep- 
tions, or  a  statement  of  the  ca^e,"  etc. 

Under  section  5092:  "The  application  for  a 
new  trial  shall  be  heard  at  the  earliest  practi- 
cable period  after  service  of  notice  of  inten- 
tion, if  the  motion  is  to  be  heard  upon  the 
minutes  of  the  court,  and  in  other  cases  after 
the  affidavits  are  served,  or  the  bill  of  excep- 
tions or  statement,  as  the  case  mav  be,  is  filed, 
and  may  be  brought  to  a  hearing  in  open  court 
or  before  the  judge  at  chambers,  in  any  county 
in  the  district  in  which  the  action  was  tried, 
by  either  party,  upon  notice  of  eight  days  to 
the  adverse  par^,  specifying  the  time  and 
place  of  hearing,'^  etc.   ^ 

Section  5068  providesr  "  When  a  party  de- 
aiet  to  have  exceptions  taken  at  a  trial  settled 
in  a  bill  of  exceptions,  he  may,  within  thirty 
dayh  after  the  entry  of  judgment,  if  the  actions 
were  tried  with  a  jury,  or  after  receiving 
notice  of  the  entry  of  judgment  if  the  action 
was  tried  without  a  jury,  or  such  further  time 
«s  the  court  in  which  the  action  is  pending  or 
a  judge  thereof  may  allow,  prepare  a  draft  of 
a  bill  and  serve  the  same,  or  a  copy  thereof, 
npoD  the  adverse  piarty.  Sudi  draft  must  con- 
tab  aU  the  ex^ptions  taken  upon  which  the 
party  relies.  Within  twenty  days  after  such 
iervice  the  adverse  party  may  propose  amend- 
ments thereto  and  serve  the  same,  or  a  copy 
L]  thereof,  upon  the  other  party.  The  proposed 
bill  and  amendments  must,  within  ten  days 
tbereafter,  be  presented  by  the  party  seeking 
tbe  settlement  of  the  bill  to  the  judge  who 
tried  or  beard  the  case,  upon  five  day^  notice 
to  tbe  adverse  party,  or  be  delivered  to  the 
clerk  of  the  court  for  the  judge.  .  .  ." 

Section  5098  reads:  *'The  coirrt  or  judge 
may,  upon  good  cause  shown,  in  furtherance 
'  of  justice,  extend  the  time  within  which  any 
of  the  acta  mentioned  in  sections  5088  and 
5000  may  be  done,  or  may,  after  the  time 
limited  therefor  has  expired,  fix  another  time 
within  which  any  of  such  acts  may  be  done.*' 

Section  4939  provides:  *'Tbe  court  may  like- 
wise, in  its  discretion,  and  upon  such  terms  as 
vnay  be  just,  allow  an  answer  or  replv  to  be 
niade,  or  other  act  to  be  done,  after  the  time 
limited  by  this  code,  or,  by  an  order,  enlarge 
rach  time;  and  may  also,  in  its  discretion,  and 
upon  such  terms  as  may  be  just,  at  any  time 
Within  one  year  after  notice  thereof,  relieve  a 
pany  from  a  judgment,  order  or  other  pro- 
f-eeding,  taken  against  him  through  bis  mistake, 
inadvertence,  surprise  or  excusable  neglect, 
>'^(\  may  supply  an  omission  in  any  proceed - 
iwe.*  etc 

lu  u.  a. 


In  St.  Croix  Lumber  Co,  v.  PiBnnington,  2 
Dak.  467,  the  Supreme  Court  of  the  Territorv 
decided  that,  under  the  code  as  it  then  existed, 
if  a  bill  of  exceptions  was  not  presented  for 
settlement  within  tbe  time  fixed  by  statute,  or 
such  other  time  as  might  be  allowed  bv  the 
court  or  judge,  no  power  existed  for  its  allow- 
ance. But  the  Supreme  Court  of  North  Da- 
kota, in  Johnson  v.  Northern  Pacific  R,  Co., 
1  N.  D.  854,  held  that,  under  sections  4989  and 
5098  of  the  Compiled  Laws,  the  District  Court 
could,  after  the  time  granted  for  settling  a  bill 
had  expired,  without  making  an  order  extend* 
ing  tbe  time,  and  against  objection,  settle  and 
allow  such  bill,  the  order  of  settling  operating 
to  extend  tbe  time  until  the  date  of  actutS 
settlement;  and  that  "  until  the  time  for  appeal 
has  expired,  all  of  the  various  steps  leading  up 
to  and  including  a  motion  for  a  new  trial  may, 
with  respect  to  time,  after  statutory  time  has 
elapsed,  be  taken  at  any  time  allowed  by  tbe 
sound  judicial  discretion  of  the  trial  court. 
This  court  will  presume  that  such  discretion  is 
properly  exercised  in  all  cases  until  the  con- 
trary appears." 

In  Moe  V.  Northern  Pae.  B.  Co.  (N.  D.) 
Dec.  5,  1891,  however,  the  court  held  that 
the  authority  conferred  bv  section  5098  to  ex- 
tend the  time  to  settle  bills  of  exceptions  and 
statements  after  the  statutory  periods  for  so 
doing  had  expired,  '*is  not  an  absolute,  non- 
reviewable  discretion;  but,  on  the  contrary, 
such  discretion  is  a  sound  judicial  discretion, 
and  can  be  exercised  only  upon  the  conditions 
named  in  the  statute,  i.  e.,  'upon  good  cause 
shown  in  furtherance  of  justice.'  where  the 
cause  showc  is  spread  out  in  full  upon  the 
record  in  the  court  below,  and  an  objection  to 
the  action  of  the  court  below  in  settling  the 
bill  or  statement  is  properly  made,  this  court, 
upon  a  motion  to  purge  its  records,  will  review 
the  cause  shown;  and  if,  in  the  opinion  of  this 
court,  ((ood  cause  was  not  shown  for  settling 
the  bill  or  statement  after  time,  such  motion 
will  be  granted  and  the  bill  or  statement  will 
be  stricken  out."  C> 

In  the  case  at  bar,  the  time  within  which  to 
settle  a  bill  of  exceptions  was  extended  six 
times.  The  first  was  by  consent  of  counsel, 
the  second  for  reasons  given,  the  third,  as 
asserted,  "upon  good  cause  shown,"  and  the 
fourth,  fifth  and  last  extension  assigned  no 
ground.  The  last  order  of  extension  expired 
June  29, 1889.  defendant  having  ten  days  after 
the  settling  of  the  bill  within  which  to  serve 
notice  of  intention  to  move  for  new  trial,  and 
within  which  to  move  for  a  new  trial.  The 
bill  of  exceptions  was  nevertheless  signed 
August  80,  1889,  and  filed  September  8.  Tbe 
certificate  originally  stated  not  only  the  date, 
but  that  the  settlement  was  "  within  tbe  time 
provided  by  law,  as  enlarged  and  extended  by 
orders  of  tne  judge  of  this  court,"  but  subse- 
quently these  words  were  stricken  out  by  the 
judge,  and  the  question  whether  the  bill  was 
improvidently  signed  or  not  was  left  open, 
unless  the  rule  be  applied  as  subsequently  laid 
down  bv  the  Supreme  Court  of  the  State,  that 
the  settlement,  whenever  made,  in  itself  oper- 
ated to  extend  the  time.  Notice  of  the  inten- 
tion to  move  and  of  the  motion  appear  to  have 
been  given  on  the  third  of  September,  return- 
able on  September  12, 1889,  and  the  bearing 
appears  to  have  been  extended  by  tbe  judge 
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until  September  21.  Here  the  record  becomes 
dlent 

It  is  Dowhere  disclosed  that  the  defendant 
Appeared  to  prosecute  its  motion  on  the  2l8t  of 
^ptember,  and  whatever  liberality  might  be 
inauiged  under  the  provisions  of  the  terri- 
torial (X)de,  as  now  expounded  by  the  Supreme 
Court  of  the  State,  we  are  not  prepared  to 
bold,  in  passing  upon  the  ouestion  before  us, 
that  any  motion  was  pending  on  the  7th  of 
Deceml)er,  1889,  there  being  no  evidence  what- 
ever that  a  motion  was  ever  made,  except  the 
action  of  the  court  assigning  the  hearing  of  a 
proposed  motion  for  a  day  more  than  two 
months  before,  which  came  and  went  without 
such  hearing,  the  meditated  motion  having 
apparently  heen  waived  and  abandoned. 

This  bill  of  exceptions  was  not  settled  and 
filed  within  the  time  allowed  by  law  or  under 
any  order  of  the  court  The  alleged  motion 
for  a  new  trial  was  not  filed  until  December 
14, 1889.  and  had  not  been  made,  and  no  notice 
of  intention  to  make  it  given,  within  the  time 
allowed  by  law  or  by  any  order  of  the  court. 
If  such  notice  of  intention  could  lawfully  have 
been  given  or  renewed,  or  such  motion  have 
lawfully  been  made,  within  the  view  of  the 
state  tribunal,  notwithstanding  the  expiration 
of  time,  this  bad  not  been  done,  and  the  motion 
was  not  pending  within  the  intent  and  mean- 
ing of  the  twenty-third  section  of  the  Enabling 
Act.  when  the  application  for  removal  was 
made,  even  if  a  removal  could  have  been  had 
thereunder,  if  such  a  motion  bad  been  then 
pending/  And  the  renewal  of  notice  and 
motion  after  the  State  was  admitted,  if  it  could 
have  been  made,  would  necessarily  ha?e  been 
made  in  the  state  court,  whose  Jurisdiction 
would  have  attached  to  determine  it.  On 
August  22,  1890,  notice  was  given  that  "the 
motion  for  a  new  trial  heretofore  made  in  this 
action "  would  be  brought  on  for  hearing,  in 
the  Circuit  Court,  on  September  5,  1890,  and 
the  record  recites  that  on  October  10,  1890, 
"defendant  moves  for  a  new  trial"  The 
motion  could  not  be  treated  as  having  come 
over  from  the  territorial  court,  nor  could  such 
a  motion  be  made  in  the  Circuit  Court,  as  final 
judgment  precluded  the  transfer. 

We  are  of  opinion  that  the  mo.tion  to  remand 
should  have  been  sustained;  and,  therefore, 

Beverse  the  judgment  and  remand  the  ease  to 
the  Cireuit  Court  with  dirfctione  to  tend  it  A  ek 
to  the  diitriet  court  for  the  fifth  judicial  dietriet, 
Stuteman  county,  North  Dakota,  and  to  return 
the  original  filee  to  that  court. 


THB    POPE   MANUFACTURINQ    COM- 

PANY,  Appt., 

V. 

R  PHILIP  GORMULLY. 

(8ee  8.  C.  Beporter^  ed.  2M-288.) 

Contract,  when  in  violation  of  public  poliey^ 
uncoMcionable  contract—epee^  performance, 
when  not  enforced, 

1.  A  court  of  equity  will  not  decree  speciflo  per- 
formance of  a  contract,  wherein  defendant  in 


consideration  of  a  Uoense  to  use  oertate 
belon^riny  to  plaintiff,  agrees  never  t»  iapoct, 
manufacture,  or  sell  any  machines  covered  \if 
certain  other  patents,  ncnr  to  disfMite  or  oooteit 
the  validity  of  such  patents  or  plaintiff^  titto 
thereto,  and  to  morally  aasist  plaintiff  In  mail 
talninir  public  respect  for  and  prereotiar  ia- 
fringements  upon  the  same:  and  further  aaiua 
that  if  after  the  termination  of  his  Ueenn  h« 
ahaU  contiDue  to  malce,  sell  or  use  any 
or  part  thereof  oontaininff  such  patented 
tions  plaintiff  shall  have  the  riirht  to  treat  bte  m 
an  iofrlnRer,  and  to  sue  out  an  injuoetion 
him  without  notice. 
t,  Itisthedutyof  a  court  of  equity  to 
in  the  enforcement  of  unooDeciocuil>le, 
sive,  or  iniquitous  contracts:  and  to  turn  the 
party  claiming  the  benefit  of  such  contxaet  over 
to  a  court  of  law. 

8.  Specific  p<>**'''r:"ance  is  not  of  absolute  licht. 
but  one  which  rests  entirely  in  Judicial  dlacretton, 
exercised  according  to  the  settled  prtndplei  of 
equity,  and  not  arbitrarily  or  caprfcioasly.  wba 
always  with  reference  to  the  facts  of  the  particu- 
lar case. 

4.  Specific  performance  of  a  contract  wMeh  «■■ 
an  artfully  contrived  snare  to  bind  the  defcadaat 
in  a  manner  which  he  did  not  oompreheod  at  tke 
time  he  became  a  party  to  it,  will  not  Iw  enloroeS 
by  a  court  of  equity. 

[No.  204.1 

Argued  Mar<^  9, 10, 189t.  Decided  April  4.  iS$f, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Db> 
trict  of  Illinois,  dismissing  a  bill  in  eqiiitT. 
wherein  the  plaintiff  sought  an  accoootinj;  up- 
on a  contract,  and  an  injunction  probibitins 
the  defendant  from  manufacturing  and  eelbn^ 
bicycles  and  tricycles  containing  certain  patent- 
ed devices,  in  violation  of  a  contract  entersd 
into  between  the  parties.  AMrmed. 
See  same  case  below,  84  Fed.  Rep.  877. 

Statement  by  Mr,  Justice  Browa: 
This  was  an  api)eal  from  a  decree  disnUMlD^ 
a  bill  in  eouity,  wherein  the  plaintilT  sougbt 
an  accounting  upon  a  contract,  and  an  iajoao- 
tion  prohibiting  the  defendant  from  manafic- 
turing  and  selling  bicycles  and  iricydrt  coq- 
taining  certain  patented  devices,  in  violatloo  of 
a  contract  enteivd  into  between  the  partiet  oo 
December  1,  1884.  A  copy  of  this  contract  it 
printed  in  the  margin.* 

<This  asreement  made  this  first  day  of  Decembtr. 
188i,  by  and  between  the  Pope  Manufbct-'nof  1>mh 
pany,  a  corporation  establtehed  under  the  law*  i4 
Connecticut  and  havinir  a  place  of  bmiucM  In  D'*^ 
ton,  Maflsachuaetts.  party  of  the  flim  part,  tod  H. 
Philip  Gtormully,  of  GhlCHigo,  UUnoia,  party  of  tb« 
second  part,  witneascth: 

That  whereas  letters  patent  of  the  United  SttMi 
numbered  and  dated  as  in  the  following  tigt,  *vr« 
duly  granted  for  the  invent iona  therein  let  fortk 
and  by  certain  good  and  valid  aariimmeoti  tb« 
same  are  now  owned  by  the  party  of  the  lint: 

(Here  follows  a  descriptive  Ust  of  sizty-are  psi> 
ents.) 

And  whereas  said  party  of  the  aeeood  paTtlf4»> 
sirous  of  makinff,  usinir.  and  mUlinc  to  other*  to  b» 
used  bicycles  einbodjrinff  in  their  oonetructlootn<l 
mod  es  of  operation  oeruUn  of  the  said  InvmitoB^ 
and  of  seourinff  Ucenae  thereof  under  certain  <■ 
said  letters  patent:  Now,  therefore,  in  coMidm- 
tion  ofoneooUar  by  the  party  of  the  seooDd  part  w 

the  party  of  the  first  ps^  toe  receipt 


190TK.—A8  to  construction  of  written  contracte: 
how  far  a  qutttion  for  the  amri^  see  note  to  Ward 
V.  tTnited  States,  SO:  79& 
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Am  to  contracte:  their  fntarprsCatkm  amd 
see  note  to  Bell  v.  Bruen,  U:  SB. 
Am  to  what  tontracte  an  void  •• 
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^      The  biU  alleged  that  the  plaintiff  was  en- 

'  gaged  in  the  manufacture  and  sale  of  bicycles 
aod  tricycles  of  su{>erior  quality;  that  these 
machines  embodied  in  their  construction  in- 
feotions  covered  b^  letters  patent  owned  by 
tbe  plaintiff;  that  m  pursuance   of   a   plipa 

n  adopted  by  it,  it  reserved  to  itself  the  right  to 
manufacture  and  sell  the  highest  grades,  and 

..    among  others  a  style  of  bicycle  known  as  the 

"  Suodard  Colambia  bicycle;  that  under  the 
agreement  entered  into  with  the  defendant  the 

n  Utter  was  granted  the  right  to  mf^e,  use,  and 
Bell  bicycles  52  inches  in  size  and  upwards,  and 
of  certain  style  and  finish,  and  embodying  the 

'J  iDfentions  set  forth  in  certain  patents  named; 
and  that  he  should  not  manufacture  bicycles 
embodying  the  features  of  certain  other  patents 
specified  in  tne  agreement.  That  said  defend- 
aiat  expressly  agreed  that  he  would  not  manu 
facture  or  sell,  directly  or  indirectly,  bicycles, 
etc,  containing  any  of  the  inventions  or  claims 
in  either  of  said  letters  patent,  nor  make,  use, 
or  sell,  directly  or  indirectly,  certain  parts  of 
bicycles  specified  in  tbe  contract,  other  than 
according  to  the  conditions  and  terms  in  said 
license. 

That  it  was  provided  by  the  eleventh  clause 
of  said  contract  that  the  aefendant  might  sur- 
render the  license  at  any  time  by  written 
ootice,  but  it  was  provided  in  the  same  clause 
that  no  revocation,  surrender,  or  termination 
of  said  license,  or  any  part  of  it,  should  release 
or  discbarge  said  Gormully  from  any  liability 
which  might  have  accrued,  become  due,  or 
arisen  prior  to,  or  at  the  date  of,  said  sur- 
render, or  from  the  obligations,  admissions. 


and  agreements  contained  in  sections  6, 7, 8. 9, 
and  11;  that  such  admissions  and  agreements 
were  a  part  of  the  consideration  for  the  grant- 
ing of  the  license,  and  were  irrevocable  except 
by  the  written  consent  of  the  licensor;  that  it 
was  provided  in  said  clause  11  that  if  the 
licensee  should  continue,  after  the  termination 
of  said  license,  to  make,  sell,  or  use  any  of  the 
machines  or  parts  thereof  containing  either  of 
the  parts  referred  to  in  section  0,  plaintiff 
should  have  the  right  to  treat  the  defendant  as 
a  party  to,  and  in  brea(di  of,  the  contract;  and 
that  defendant,  by  said  section  9,  consented 
that  if  he  did  make,  use,  or  sell  any  machine 
containing  such  parts,  an  injunction  might 
issue  in  ravor  of  the  plaintiff  restraining  him 
from  so  doing. 

After  setting  forth  an  immaterial  modifica- 
tion of  such  contract  subsequently  agreed  upon, 
it  further  averred  that  the  defendant  entered 
upon  tbe  manufacture  of  bicycles  under  said 
license,  made  returns  thereof,  and  paid  royalties 
to  plaintiff  in  accordance  with  the  same,  and 
that  said  license  in  respect  to  tbe  clause  claimed 
to  have  been  violated  is  still  in  full  force  apd 
effect.  The  bill  further  charged  that  since 
March  1,  1886,  defendant  has  violated  the 
ninth  clause  of  the  contract  in  constructing 
bicycles  of  a  kind  prohibited  by  the  contract,  r««-  , 
in  violation  of  the  first  and  ninth  clauses  of  1*31] 
said  contract 

For  which  reasons  tbe  plaintiff  praved  for 
an  account  of  the  machines  made  in  violation 
of  tbe  agreement,  and  for  an  injunction. 

The  court  below  found  that  there  was  no 
contest  between  the  parties  as  to  the  execution 


yoUevorotflleoal;  <lte0a7eof»<dercitir>n,«77t6n  ade^ 
feim ;  agreement  not  to  bid ;  lobby  tervieea ;  for  eon- 
Unomt  fu»:  to  Tprevent  competition^  see  note  to 

BtrUev.Nutt,r'&t».^ 

Aa  to  eonUraete  ibi  rettroM:  of  trade,  aeenotcto 
Oregon  Steam  Nay.  Go.  v.  Wlnsor,  2Sk  815. 

Am  to  when  npeelfto  performance  of  contracts  de- 
ened,  and  when  refused^  see  nota  to  Hepburn  v. 
Oonlop,  4:  6S,  Golson  v.  Thompson,  i:  253,  and 
Bnshler  v.  Grata,  fk  ZBL 

Thai  iMntiff  mutt  i^ww  v^rformance.  or  read- 
*iat  to  vfiform^  and  offer  to  perform;  decreed 
«0oiiiitiiibfl6qiient  purdkiser,  see  notes  to  Colson  y. 
tliompion«  4e  IBB,  and  Pratt  v.  OarroU,  8:  607. 


That  title  may  be  made  any  time  before  decree; 
necessary  fKuiies  to  action;  when  ohjection  made; 
striking  out  parties^  see  notes  to  Hepburn  v.  Dunlop, 
i:  05,  and  Morsran  v.  Morgan,  4:  242. 

As  to  laches  of  plaintiff;  change  of  drcvmstances; 
time,  when  material,  see  notes  to  Pratt  v.  Carroll, 
8:  027,  and  Hepburn  v.  Dunlop,  4:  65. 

As  to  time  or  excess  of  price  when  not  a  tnir  to  ac- 
tum for  tpeeiftc  performances^  see  note  to  Brashier 
y.  Gratz,  6:  822. 

As  to  when  court  wiU  decree  conveyance  of  land 
sitMxtcd  beyond  its  territorial  jurisdiction^  see  note 
to  Oakey  v.  Bennett,  18:  508. 


tertbf  acknowledged,  and  in  further  consideration 
of  tM  oovenants,  agreements,  and  stipulations 
Mninafter  oontameo,  said  parties  have  consented 
and  agrced  as  follows: 

*wt,  Tlie  party  of  tbe  first  part  agrees  to  license, 
and  does  hereby  license,  the  party  of  the  second 
fart,  auMeot  to  the  oondltions  and  provlsionw  here- 
in named,  to  manufacture  at  the  shop  or  factory  of 
the  par^  of  the  seoooU  part,  In  Cbtcago,  in  the 
state  of  uliooiB,  and  la  no  other  place  or  places, 
UcyoIeK  of  fifty-two  inch  aice  and  upwards,  of  such 
Quality,  oonstriiotlOB,  grade,  and  finish  as  to  be 
^min  the  maricet  at  retail  prices  not  greater  than 
IJp^  per  cent  of  the  retail  list  prices  of  the 
otaodard  Columbia  bicycles  of  same  or  neareat 
emWat  sites  aod  styles,  severally  embodying  the 
invenUoQs  set  forth  io  those  of  the  said  letters 

Stent  numbered  (here  follow  the  numbers  of  flf- 
^M)  patents),  or  either  of  them  or  either  claim 
taereof  and  no  others,  so  far  as  applicable  within 
tbe  conditions  and  restrictions  herein  contained, 
and  to  sell  said  bicycles  to  others  to  be  used,  and  to 
u«e  tbe  same  within  and  throughout  the  United 
states  aod  the  territories  thereof.  This  license  is 
not  to  be  understood  or  oonstrued  as  a  license  to 
■mporr,  maoufacture.  buy,  sell,  or  deal  in  bicycles 
'Or  tricycles,  or  in  pedals,  saddles,  springs,  rims, 
JJJnojre.  or  other  patented  parts  thereof  other- 
wHe  than  as  herein  expressly  stipulated.  This  11- 
^^^nse  is  net  transferable,  and  is  in  addition  to  and 


not  to  modify  or  supersede  previous  ones  except  as 
heivin  oxni^fised 

Second.  The  party  of  the  second  part  hereby 
agrees  to  maintam  a  suitable  place  of  business  in 
said  Chicago,  and  to  keep  there  on  hand  a  stock  of 
bicycles  as  at>ove  referred  to,  and  to  promote  and 
aid  in  extendmg  the  interest  in  bicycling  and  tri- 
cycllnir  and  the  use  of  bicycles  among  those  not 
already  wheelmen,  and  to  adyertise  the  business  by 
occupying  and  paying  for  one  page  space  continu- 
ously dunng  the  term  of  this  license  in  the  monthly 
magazine  published  by  the  Wheelman  Company  of 
Boston,  Bfamachusetts,  and  to  a  reasonable  extent 
to  other  publications  of  geueral  circulation,  and  to 
advertise  that  it  is  licensed  by  the  Pope  Manufao- 
turing  Company. 

Third.  The  party  of  the  second  part  agrees  to 
keep  at  its  place  of  business  full,  true,  and  correct 
booksof  account,  open  at  all  reasonable  times  to 
the  party  of  the  flrst  part  and  to  its  delegate,  in 
which  shall  be  sot  down  all  bicycles  made  or  sold 
by  the  party  of  the  second  part,  with  the  name  or 
description,  size,  style,  and  number  thereof,  and 
the  names  and  addresses  of  the  parties  to  whom 
sold. 

Fourth.  The  party  of  the  second  part  agrees  to 
make  full  and  true  returns  In  writing  to  the  party 
of  the  first  part  on  or  before  the  tenth  day  or  each 
calendar  month  in  each  year,  befl^nninflr  with  the 
tenth  day  of  January,  A.  D.  1885,  of  all  bicycles 

4U 
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of  the  iDstrument  set  oat  in  tbe  bill;  that  the 
terms  of  the  contract  were  such  as  to  prohibit 
the  defendent  from  making  tbe  high  grade 
styles  and  kinds  of  bicycles  and  tricycles  com- 

giained  of;  that,  if  the  contract  was  valid  and 
I  force,  it  was  being  violated  by  tbe  defend- 
ant; but  that  the  contract  was  not  of  such  a 
nature  as  to  entitle  tbe  plaintiff  to  any  relief  in 
a  court  of  equity.  84  Fed.  Rep.  877.  From  a 
decree  dismissing  the  bUl  for  the  want  of  equity 
the  plaintiff  api^ed  to  this  court. 

Menn,  Lewis  L.  Cobam  and  Edmund 
Wetmoret  for  appellant: 

A  court  of  equity  has  jurisdiction  to  enioin 
parties  from  doing  things  which  the  defendant 
agreed  for  a  valuable  consideration  not  to  do. 

Eureka  Co.  v.  BaiUy  Co.  78  U.  8. 11  Wall.  488 

(20:  209);  WoodfDorth  v.  Weed,  1  Blatchf .  165; 

WU9on  V.  t^herman,  1  Blatchf.  536;  McKay  v. 

Smith,  29  Fed.  Rep.  295;  f%^  iffg.  Co.  v.  Ouh 

eUy,  27  Fed.  Rep.  100. 

Defendant  is  estopped  from  denying  thc^  va- 
lidity of  plaintiff's  patents,  and  a  court  of 
equity  wDl  enjoin  him  from  making  machines 


containing  the  devices  covered  by  tboR  pat- 
ents. 

MagU  Ruffle  Co.  v.  Btm  CU9  Cb.  It  Blatchf. 
151;  Eureka  Co.  v.  BaOeif  Co.  78  U.  &  11 
Wall.  488  (20:  209);  Lockwood  v.  Be^mer,  95 
Fed.  Rep.  910;  Etory  v.  Candee,  17  Biatcbe. 
200;  Burr  v.  Eimbark,  28  Fed.  Bep.  574; 
Einsman  v.  Parkhuni,  59  U.  &  18  How.  tm 
(15:  885). 

Parol  evidence  is  not  admissible  to  vary  or 
add  to  a  written  instrument. 

1  Spence,  Eq.  Jur.  555;  Staekpdle  v.  Ankoid. 
11  Mass.  80;  Preston  v.  Merteau,  2  W.  BL 
1249;  Bayard  v.  Maleolm,  1  Johns.  497;  Me- 
LeUanY.  Cumberland  Bank,  24  Me.  566. 

Meetre.  W.  C.  Goudy  and  C.  K.  Oflrid. 
for  appellee: 

Tbe  contract  is  void,  on  its  face,  as  agaiosi 
public  policy,  and  iniquitous. 

Lawrence  Mfg,  Co.  v.  Tennes$ee  Wg.  Co.  138 
U.  8.  537  (34:  997). 

The  appellant  comes  not  into  court  with 
de&n  hands 

Boyce  v.  Grundy,  28  U.  8.  8  Pet.  210  (7:  «:>»>; 
SmUh  V.  Richarde,  88  U.  S.  18  Pet  26(10:  \tK 


(and  whether  any  or  not)  made,  used,  or  sold  in  tbe 
[jDited  States  by  the  party  of  tbe  second  i>art  dur- 
ingr  the  preoedlmr  calendar  month,  with  the  siaBS, 
style,  number,  name,  or  description,  and  make  of 
the  said  machines  and  the  names  and  addresses  of 
the  purchasers,  and  also  of  such  machines  held  in 
stock  by  the  party  of  the  second  part  at  the  end  of 
the  said  preoediner  month,  said  returns  to  be  made 
under  oath  whenever  required  by  tbe  party  of  the 
first  part,  and  to  pay  the  royalties  or  license  fees  as 
herein  stipnlated  on  or  before  the  said  tenth  day 
of  each  of  said  montlis,  on  all  said  bicycles  used  or 
sold  by  them  or  removed  from  Uudr  paid  factory 
orplace  of  business  in  the  preceding  month. 

Fifth.  The  party  of  tbe  second  part  airrees  to  pay 
to  tbeparty  of  the  first  part  the  sum  01  ten  dollars 
upon  and  for  each  and  every  bicycle  in  whole  or  in 
part  made  by  or  fOr  it  at  any  time  prior  to  the 
1st  day  of  April,  A.  D.  1888,  or  the  termination  of 
this  license,  as  part  Moense  fees  or  part  royalties 
under  said  sevraal  letters  patent  or  such  or  eltber 
claim  thereof  as  may  be  used,  and  as  part  of  the 
oonsideration  for  this  agreement;  and  it  is  aflrreed 
that  the  party  Of  the  second  part  shaUsopavto  the 
party  of  the  first  part,  under  this  license  and  airree- 
ment,  atlleast  the  sum  of  one  thousand  dollars 
within  and  for  eaoh  and  any  consecutive  twelve 
calendar  months  durinff  the  oontinuance  of  this  li- 
cense. 

Sixth.  The  party  of  the  second  part  acreee  tosell 
said  bicycles  at  retail  and  not  to  sell  the  same  or 
any  of  tbem  to  any  person  or  party,  cither  directly 
or  indirectly,  except  upon  such  terms  and  at  such 

S rices  as  shall  bo  satisfactory  to  the  party  of  the 
rst  part  and  as  shall  first  be  submitted  to  and  ap> 
proved  by  the  said  party  of  the  first  part,  such 
written  submission  of  rates,  terms,  and  prices,  with 
the  said  approval,  to  be  taken  as  and  to  form  a 

art  of  this  agreement,  and  not  to  have  or  sell 
routfh  anv  affent  or  agents  in  any  other  place 
than  the  said  Chicago,  nor  pay  or  allow  freight  be- 

Jrond  the  said  Chicago,  nor  any  bonus,  rebate,  al- 
owance,or  commission  on  sales  or  from  prices 
except  as  expressly  agreed  In  writing  between  the 
parties  hereto. 

Seventh.  The  party  of  the  second  part  agrees  to 
mark  or  stamp  in  a  legible  manner  the  word  ^^pat- 
ented**  on  each  machine  made  or  sold  under  this 
license,  together  with  the  date  or  dates  of  the  pat- 
ents under  which  eaoh  machine  is  made  or  sold,  a 
list  of  such  patents  to  bo  furnished  by  tbeparty  of 
the  first  part. 

Eighth.  The  party  of  the  second  part  hereby  ex- 
pressly admits  the  validity  of  the  several  letters 
patent  hereinbefore  mendoned.  and  of  eaoh  and 
every  claim  thereof,  and  the  title  of  tbe  party  of 
tbe  llrst  part  thereto:  and  further  admits  speoifi- 
cnlly  that  the  following  Inventions  are  embodied 
in  the  *'Ideal**  bicycle  and  the  '*Atandard  Columbia** 
bicycle  and  the  ^Expert  Columbia**  bicycle,  as  fol- 
lows, to  wit:    (a)  toe  invention  claimed  in  thel 
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second  clause  of  claim  of  said  patent,  H.  SfT,  in  tb« 
saddles  0/  said  bicycle,  and  their  connectloii  tberr- 
with:  (b)  the  invention  claimed  in  tbe  third  daui^ 
of  claim  of  the  last  named  patent  In  the  cranks  ikf 
said  bicycles:  (o  the  invention  claimed  in  th» 
fourth  clause  of  claim  of  said  last  nan>ed  patent  ro 
the  backbones  and  rear  forks  of  bicjrcIcK  t' )  tbe 
invention  claimed  in  third  clause  of  cbttm  of  md 
patent  No.  8559i7  in  tbe  leg-guard  of  suld  Wcsuec 
(/)  the  invention  claimed  in  second  dauae  of  cJai» 
of  said  patent  86834  In  tbe  brake  mechanlsni  of  «aia 
bicycles  and  its  oonnections;  (a)  tbe  Inventaoa 
claimed  in  the  thiro  clause  of  olaim  of  aaU  pateot 
86884  in  tbe  steering  head  of  tbe  said  bksyckaaad 
Its  connectioiis;  t/D  tbe  invention  cdahned  la  th» 
fifth  clause  of  claim  of  said  patent  87711  In  the  tlrei 
of  the  wheels  of  said  bicycles:  (i»  the  tereatiom 
claimed  in  tbe  third  clause  of  cfaum  of  aaU  pamt 
No.  88607  in  the  front  forks  of  said  Bxpert;  <y>  th» 
inventions  claimed  in  the  fourth  clsiise  of  cku* 
of  said  last  named  patent  in  tbe  pedam  of  stM 
bicycles:  ik)  the  inventions olalmed  m  the  dihn  'if 
letters  patent  No.  ISMSeO  In  the  balance  gear  and  to 
oonnections  in  the  **Cokiml»ia**  and  ^'Tfosnc^  trt- 
oyoles;  (D  the  invention  olaimed  In-  4b»  ssoood 
clause  of  claim  of  said  patent  No.  Urmi  as  «•• 
bodied  in  the  twll  bearings  of  said  Expert  bterd* 
and  Victor  tricycle  and  in  ^iBolus**  ball  peiMh: 
and  further  admits  that  any  maohinea  or  part  of 
machines  constructed  in  a  substantially  iteihr 
manner  are  or  would  be  Intringemeiits  of  «M 
claims  respectively;  and  these  admisskNis  are  i»- 
qualified  and  may  at  any  time  hereafter  be  pHsfcS 
or  proved  in  estoppel  of  the  party  of  the 
part. 

Ninth.  The  party 'of  the  second  p^rt  agrc 
it  will  not  import,  manufacture,  or  mU. 
directly  or  indirectly,  any  bicycle,  tri<*3role.  or  other 
velocipede,  or  the  pedals,  saddles,  bearings,  rtai, 
or  other  patented  parts  01  devloea  oontaloNig  aay 
of  the  inventions  or  claims  In  either  of  the  hereto* 
before  recited  lettem  patent,  nor  make  use,  or  mXL 
directly  or  indirectly,  either  (a>  backbones  bifur- 
cated for  a  rear  wheel,  or  {h)  balance  gearaltowtog 
two  wheels  abreast,  differing  speeds  on  carrm,  nr 
(e)  bearings  containing  balls  or  rollers  and  latarilhr 
adjustable,  or  {d)  brakes  combined  with  the  haodis 
bars  and  front  wheeU  or  (e)  oranks  a4|ualBble  to 
dilferent  lengths  of  throw,  or  (  T  >  forks  or  tubahr 
construction,  or  (0)  mud-shield  for  steertnri  ' 
constructed  to  turn  within  the  wheel,  or  ta) 
that  are  polygonal  or  ottering  two  or  mors 
for  the  foot,  or  (0  round  contractile  rabber  tim 
in  grooved  rims  or  rims  oontalnlng  or  adapced  for 
rubber  or  etastio  tires,  or  (i )  saddles  ndJoHaM* 


fore  and  aft,  or  (M  saddles,  having  a  flexiblr  wmx 


and  means  of  taking  up  the  slack,  or  (D 
beads,  open  or  cyUndrloal,  with  stop  for  oospMt 
turning,  or  (m)  leg-guards  over  front  wheel,  or  ia» 
rims  of  wrought  metal  tubing  and  adapted  tn  1^ 
ceivs  a  tire,  or  (o)  rims  oompoeed^of  sheet  awtai. 
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SmlU  Y.  WiOnnton,  1  Bro.  Ch.  546;  1  Story, 
Eq.  201,  202;  ITFerran  ▼.  Taylor,  7  U.  8.  8 
Cnoch,  281  (2:  440);  KinoY.  HamilUm,  29 
U.  a  4P^  8S»  (7:  875);  meyY,  Brutol  Ooun^ 
^,  8  Stoiy,  821;  MetnphU  ▼.  Brown^  1  Flip. 
a02;  TufU  ▼.  2V^,  8  Woodb.  &  M.  508; 
fFiOard  Y.  Tayloe,  75  U.  8.  8  WalL  557 
(19:  501);  Rutland  Marble  Co.  y.  Ripley,  77  U. 
&  10  WalL  889  (19:  955);  Jaekeon  y.  Ashion,  86 
U.  8. 11  Pet.  229  (9:  698);  MeNeii  y.  ifa/i^A?,  5 
I]    Maaon,  244;  Boteman  y.  Ounmngham,!^  111.  48. 

If^.  JueUee  Brown  delivered  the  opinion  of 
the  court: 

This  case  involves  the  question  whether  a 
court  of  equity  can  be  called  upon  to  decree 
the  specific  performance  of  a  contract,  wherein 
the  defendant,  in  consideration  of  receiving  a 
lioeo&e  to  use  certain  patents  belonging  to 
the  plaintiff  during  the  life  of  such  patents, 
igrees  never  to  import,  manufacture,  or  sell 
tny  machines  or  devices  covered  by  certain 
other  patents,  unless  x>ermitted  in  writing  so 
to  do,  nor  to  dispute  or  contest  the  validity  of 
SQch  patents  or  plainUfl's  title  thereto,  and 
farther  to  aid  and  morally  assist  the  plaintiff 


in  maintaining  public  respect  for  and  prevent- 
ing infringements  upon  the  same;  and  further 
agrees  that  if,  after  the  termination  of  his 
license,  he  shall  continue  to  make,  sell  or  use 
any  machine  or  part  thereof  containing  such 
patented  inventions  the  plaintiff  shall  have  the 
right  to  treat  him  as  ao  infringer,  and  to  sue 
out  an  Id  Junction  against  him  without  notice. 
There  are  other  covenants  in  this  contract 
which  show  that  the  plaintiff  intended  to  re- 
serve to  itself  a  large  supervision  and  control 
of  the  defendant's  business;  for  example,  in  the 
second  clause,  wherein  the  defendant  agrees  to 
maintain  a  place  of  business  in  Cliicago,  keep 
on  hand  a  stock  of  bicycles,  and  advertise  his 
business  by  occupving  and  paying  for  one  page 
space  continuously*  during  the  term  of  his 
license,  in  a  certain  periodical  published  in 
Boston,  and  in  other  publications  of  eenernl 
circulation;  and  to  advertise  that  it  is  licensed 
by  the  plaintiff.  By  the  sixth  clause  he  agrees 
to  sell  bicycles  at  retail,  and  not  to  sell  to  any 
person  except  upon  terms  and  prices  satisfac- 
tory to  the  plaintiff,  and  as  shall  first  be  sub- 
mitted to  and  approved  by  it;  and  shall  not  have 
or  sell  to  any  agent  in  any  other  place  than 


with  overlappiDff  edges,  or  ( p)  wheels  coDtalninff 
boUow  metaulo  nm  and  rubber  tires,  or  [q )  steer- 
iof  spiadleaod  fork  iDolmed  tneaoh  other  at  an 
loffle,  or  (r)  two  sroed  or  power  ffeais,  or  (8)  **Tan- 

got"  spokes  or  *MiVarwlck**  rims,  or  it)  any  other 
rice  or  invention  secured  by  either  of  these 
psteotB,  other  than  aooordin?  to  the  permission, 
coDdiUuns,  and  description  in  paragraph  numliered 
*1lnt**  in  this  agreement  or  as  otherwise  agreed  In 
writing  with  Uie  party  of  the  first  part,  nor  in  any 
WIT.  cither  dlrecuy  or  indirectly,  dispute  or  con- 
test the  validity  of  the  letters  patent  hereinbefore 
mentioned,  or  either  of  them  or  the  title  thereto  of 
the  party  of  the  first  part,  but  will  aid  and  morally 
MBitt  mie  party  of  the  first  part  in  maintaining 
pahHc  respect  for  and  preventing  infringements 
upon  the  same. 

Tenth.  If  and  whenever  the  party  of  the  first 
put  shall  rednoe  the  royalties  on  bicycles  of  sim- 
ilar siibs,  oonstmction,  and  grade,  to  any  other 
Uoensee,  the  above  named  royalties  shall  be  re- 
duced in  like  manner  and  proportion  to  the  party 
o(  the  second  part,  and  the  party  of  the  first  part 
will  immediately  notify  the  party  of  the  second 
pert  of  any  such  reduction  of  royalties. 

The  party  of  the  saoond  part  may  sell  said  here- 
in lioeneed  bicycles  to  regular  agents  and  dealers 
in  the  trade  and  doing  business  as  such  m  any  part 
of  the  United  States  at  discounts  from  the  said  re- 
tail Ikt  prices  not  ezoeeding  twenty-five  per  cent 
hi  toy  cose,  and  to  the  smaller  agents  not  exceed- 
iDg  ili'teen  per  cent,  it  being  understood  and  agreed 
that  said  discount  of  not  exceeding  twenty-five 
per  oeot  may  be  allowed  only  to  our  (one  ?>  dealer 
m  each  or  either  of  the  following  cities:  New 
fork,  N.  Y.;  Philadelphia,  Pennsylvania;  Boston, 
MasBachusetta;  Baltimore.  Maryland  ;  St.  Louis, 
Missouri:  San  Frandsco,  Gallfomia;  St.  PauU  Min- 
nesota; and  one  city  in  the  southern  states,  and 
to  two  dealers  in  Chicago,  Illinois.  Said  party  of 
loe  second  part  also  agrees  to  keep  the  retail  list 
prices  fixed,  and  not  to  allow  said  licensed  bicycles 
to  be  sold  at  retail  at  lees  ttian  said  retail  prices, 
«wer  hy  his  own  concern  or  by  agents  or  dealers. 

The  party  of  the  second  part  may  sell  the  said 
lioeiised  bicycles  ontside  of  the  United  States  for 
M^ual  use  in  foreign  parts  without  the  herein  con- 
wned  restrictions  as  to  prices  and  discounts,  and 
upoo  satisfactory  evidence  of  such  export  and 
loreiffQ  Nde  of  said  bicycles  there  shall  be  allowed 
t  rebate  or  credit  of  one  half  of  said  royalties 
thereon. 

Eleventh.  If  and  whenever  the  party  of  the 
leoood  part  shaD  fail  to  make  returns  or  to  make 
MTmeDts  as  herein  provided,  or  shall  violate  or 
wl  to  keep  and  perform  the  terms,  conditions, 
Pfomises,  or  agreements,  or  either  of  them  herein 
taeotioned  on  nis  part  to  be  kept  and  performed, 
"^  party  of  the  first  part  may  withdraw  and  ter- 
inDate  this  licenae  and  the  agreements  on  its  part 
naotioiied  to  be  kept  and  performed,  by  notifying 
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the  party  of  the  second  part  in  writing  that  the 
license  herein  contained  has  been  revoked,  and  the 
party  of  the  first  part  may  in  like  manner  revoke 
this  license  whenever  the  reported  sales  by  the 
party  of  the  second  part  for  any  consecutive 
twelve  calendar  months  shall  be  less  than  one 
hundred  machines.  The  party  of  the  second  part 
may  surrender  the  license  iierein  contained  at  any 
time  by  written  notice  to  that  effect  and  the  re- 
turning of  this  contract  to  the  party  of  the  first 
part;  but  no  such  revocation  or  surrender,  and 
no  termination  of  this  contract  or  any  part  of  it, 
shall  release  or  discharge  the  party  o1^  the  second 
part  from  any  pasrment,  return,  liability,  or  per- 
formance which  may  have  accrued,  become  due 
or  arisen  hereunder,  prior  to  or  at  the  date  of  such 
revocation  or  surrender,  or  from  tbe  obligations, 
admissions,  and  acrreements  contaioe^  in  the  sec- 
tions hereof  numbered  *'sixth,*4K^veath,** 
'•eighth,"  "ninth,"  and  '^eleventh"  hereof,  which 
are  a  part  of  the  consideration  for  the  granting  of 
the  license  herein  and  are  irrevocable,  except  by 
written  consent  of  the  party  of  the  first  part:  and 
it  Is  agreed  that  at  the  termination  of  the  license 
herein  contained  at  any  time  oy  ex p '.ration,  revo« 
cation,  or  surrender  the  party  of  the  second  part 
shall  pay  the  within  named  royalty  on  all  said 
herein  Ucetised  niiicbines  or  purts  of  machines, 
whether  woolly  finished  or  not,  or  piirchnsed  or 
on  hand,  or  ordered  by  or  for  said  party  of  tbe 
second  part  at  tbe  date  of  said  termination,  and 
that  the  party  of  the  second  part  will  not  sell,  the 
same  except  bv  first  payinir  tbe  full  amount  of 
said  royalty  and  by  com  ply  insr  with  all  the  terms 
and  conditions  of  this  oontmcr;  and.  further,  that 
if  the  party  of  the  second  pail  shall  continue  after 
such  termiUHtion  of  the  license  to  make,  sell,  or 
use  any  machine  or  substantial  part  thereof  con- 
taining either  of  the  parts  spo"lflcally  referred  to 
in  section  "ninth"  hereof,  or  in  any  invention  in 
any  form  set  forth  and  claimed  in  the  letters  patent 
aforesaid,  or  any  of  them,  the  said  party  of  the 
first  part  shall  have  the  right  to  treat  the  party  of 
the  second  part  either  as  a  party  to  and  in  breach 
of  this  cooti*act  or  as  a  mere  infringer,  and  the 
said  party  of  the  second  part  consents  that  in  such 
ease,  upon  any  suit  brought  by  the  said  party  of 
the  first  part  against  the  said  party  of  the  second 
part  in  any  court,  either  upon  this  contract  or  for 
an  infringement  of  the  said  letters  patent,  or  any 
of  them,  an  injunction  may  issue  without  notice 
to  the  said  party  of  tho  second  part  restraining 
him  from  mnidng.  selling,  or  using  the  said  part  or 
devices  or  the  invention  or  inventions  in  said  let- 
ters patent,  or  any  of  them  set  forth. 

Witness  our  bands  and  seals  the  day  and  the  year 
first  above  written. 

Thb  Pope  MANUTAcruBiiro  Oompamt. 

K.  PHIIilP  GORMULLT. 

Thb  Popb  Mfo.  Ck>.. 
by  Charlbs  B.  Pratt,  ^tty. 
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Chica^,  nor  pay  nor  allow  freight  beyond 
Cbica^,  nor  any  bonas,  rebate,  allowance,  or 
commission  on  sales.  By  tbe  seventh  clause 
he  agrees  to  stamp  tbe  word  "patented"  on 
each  machine,  together  with  tbe  dates  of  tbe 
patents  under  which  each  of  the  machines  is 
made  or  8old«  according  to  a  list  furnished  by 
the  plaintiff. 

It  is  rarely  that  this  court  is  called  upon  to 
consider  so  unique  a  contract,  and  we  have 
found  some  difficulty  in  assigning  to  it  its  proper 
place  among  legal  oolie^tions.  Its  requirement 
is  not  merely  that  the  licensee  shall  retrain  dur- 
ing the  term  of  bis  license  from  in  f rinidng  other 
patents  than  those  which  be  is  expressly  author- 
ized to  use,  but  shaU  forever  afterwards,  at  least 
during  tbe  life  of  such  patents,  refrain  from  im- 
porting, making,  or  selling  articles  covered  by 
them,  and  from  disputing  tbe  validity  thereof 
or  plaintiff's  title  thereto,  and  shall  afford 
his  moral  aid  and  assistance  in  securing 
proper  aid  and  respect  for  such  patents.  Tbe 
exact  nature  and  amount  of  moral  suasion  tbe 
licensee  is  bound  to  exert  in  behalf  of  the  plain- 
tiff is  not  specified,  but  is  apparently  left  to  be 
determined  by  the  circumstances  of  the  case. 

(1)  Ordinarily  tbe  law  leaves  to  parties  tbe 
right  to  make  such  contracts  as  they  please, 
demanding  however,  that  they  shall  not  require 
either  party  to  do  an  illegal  thing,  and  that 
they  sbaU  not  be  against  public  policy  or  in 
restraint  of  trade.  It  is  argued  with  much 
earnestness  here  that  this  contract  is  open  to 
the  last  objection,  as  an  attempt  to  fetter  the 
defendant  irom  importing  or  making  bicycles, 
in  which  be  might  otherwise  have  a  perfect 
right  to  deal,  and  thus  foreclose  himself  from 
the  ability  to  earn  an  honest  living  in  bis  chosen 
calling.  It  is  scarcely  necessary  to  say  that, 
without  this  contract,  the  defendant  would  have 
no  right  to  manufacture  or  sell  bicycles  covered 
by  valid  patents  of  tbe  plaintiff  so  that  the  con- 
tract is  not  needed  for  tbe  protection  of  tbe 
plaintiff  to  this  extent.  Tbe  real  question  is 
whether  the  defendant  can  estop  himself  from 
disputing  patents  which  may  be  wholly  void,  or 
to  which  the  plaintiff  may  nave  no  shadow  of 
title.  It  is  impossible  to  define  with  accuracy 
what  is  meant  by  that  public  policy  for  an  in- 
terference and  violation  of  which  a  contract 
may  be  declared  invalid.  It  may  be  under- 
stood in  general  that  contracts  which  are 
detrimental  to  tbe  interests  of  tbe  public  as  un- 
derstood at  the  time  fall  within  the  ban.  The 
standard  of  such  policy  is  not  absolutely  invar- 
iable or  fixed,  since  contracts  which  at  one 
stage  of  our  civilization  may  seem  to  confiict 
with  public  interests,  at  a  more  advanced  sta^e 
are  treated  as  legal  and  binding.  In  certain 
cases  a  man  may  doubtless  agree  that  he  will 
interpose  no  defense  to  a  specified  claim,  and 
that  another  may  take  judgment  against  him 
without  notice.  This  is  a  matter  of  every-day 
occurrence  in  connection  with  what  are  termed 
judgment  notes.  But  if  one  should  atrree  for 
a  valuable  consideration  that  be  would  set  up 
no  defense  to  any  action  which  another  might 
bring  against  him,  and  such  other  person  might 
enter  up  judgment  against  him  in  any  such 
action  without  notice,  we  think  that  no  court 
would  hesitate  to  pronounce  such  an  agreement 
invalid.  There  are  certain  fundamental  rights 
which  no  man  can  barter  away,  such,  for  in- 
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stance,  as  bis  right  to  life  and  personal  Creedooi, 
and,  in  criminal  cases,  the  right  to  be  tried  b^ 
a  jury  of  bis  peers.  Courts  have  even  gome 
so  far  as  to  say  that  a  man  cannot  conaeol  to  be 
tried  by  a  jury  of  less  than  twelve  mea,  whatr 
ever  may  be  tbe  drcumstanoes  under  wUdb 
tbe  twelfth  man  is  taken  from  the  psaeL 
Cooley,  Const.  Ldm.  310.  We  are  reloctaiit  lo 
say  that  a  right  to  defend  a  whole  daa  of  ad- 
just claims  may  not  be  one  of  these.  It  k  as 
important  to  tbe  public  that  competitios 
should  not  be  repre^ed  by  worthless  patents, 
as  that  tbe  patentee  of  a  roilly  valuable  inven- 
tion should  be  protected  in  bis  monopoly;  and 
it  is  a  serious  question  whether  public  po8cy 
permits  a  man  to  barter  away  befotehaad  fas 
right  to  defend  unjust  actions  or  dasKs  of 
actions,  though,  in  an  individual  case,  he  may 
doubtless  assent  that  a  judgment  be  rendered 
against  him,  even  without  notice. 

The  reports  are  not  entirely  barroi  of  an- 
thority  upon  this  subject.  Thus  in  Orans  v. 
French,  38  Miss.  503,  it  was  held  that  thooxh  a 
party  may  omit  to  take  advantage  of  a  ri^bt, 
such  as  tbe  right  to  plead  tbe  Statute  of  limita 
tions,  secured  to  him  by  law,  he  could  not 
bind  himself  by  contract  not  to  avail  himself 
of  such  right  if  it  be  secured  to  him  on  groonds 
of  public  policy.  **  But  there  appears  to  be," 
says  the  court,  **a  dear  distinction  betweea 
declining  to  take  advantage  of  a  i>riv{]efe  which 
tbe  law  allows  to  a  party,  and  binding  himaelf 
bv  contract  that  he  will  not  avail  hinuelf  of  a 
right  which  tbe  law  has  allowed  to  him  on 
grounds  of  public  policy.  A  man  may  decfine 
to  set  up  tbe  defense  of  usury,  or  the  Statute 
of  Limitations,  or  failure  of  consideration,  to 
an  action  on  a  promiMory  not(%  But  it  wonU 
scarcely  be  contended  that  a  stipulation  inaened 
in  such  a  note,  that  he  would  never  set  np 
such  a  defense,  would  debar  him  of  the  defeoM 
if  he  thought  fit  to  make  it.  .  .  .  Soppoae. 
then,  an  agreement  made  by  the  maker  of  a 
note  that  he  woald  not  set  ap  the  defenae  of 
usury.  Would  an  action  lie  for  a  breacb  of 
that  agreement,  in  case  tbe  party  ahould  make 
the  defense  in  disregard  of  it?  It  appean 
not,  and  the  reason  to,  that  the  right  to  make 
tbe  defense  is  not  only  a  private  right  to  tbe 
individual,  but  it  is  founded  on  pablic  poUet 
which  is  promoted  by  bis  making  the  defieoR, 
and  contravened  by  his  refusal  to  ouke  it.  .  . 
With  regard  to  all  such  matteca  of  pufatte 
policy,  it  would  seem  that  no  man  can  Mad 
himself  by  estoppel  not  to  assert  a  right  whkk 
tbe  law  gives  bim  on  reasons  of  publfc  policy.* 
There  are  cases  wherein  it  is  held  that  a  pros 
ise  not  to  plead  the  Statute  of  LimiUtions  ii  s 
good  bar,  but  they  are  those  wherein  tbe 
promise  was  made  after  the  cause  of  actioa 
bad  accrued,  and  where  it  was  considered  br 
the  court  as  a  new  promiae.  There  are  a  fr« 
cases,  however,  which  bold  that  an  agrecmet 
not  to  plead  tbe  statute,  made  upon  the  instra 
ment,  or  at  tbe  time  of  its  execution,  may  bt 
pleaded  as  an  estoppel.  So  in  f^toytenhmrp  v. 
Lybrand,  18  Ohio  St.  S2S,  it  was  held  thst  s 
contract  which  provides  that  a  defendant  ia  a 
proceeding  for  divorce  shall  make  no  defeaw 
thereto,  is  against  public  policy,  and  therefore 
void.  "The  tendency  of  such  agreements." 
said  the  court,  "  is  to  mislead  ibe  court  ia  tbe 
administration  of  Justice,  and  injuriooaly  aflect 
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paUic  intoests."    A  like  ruling  was  made  In 
^S^  ▼.  Sa^Ui,  21  N.  H.  812;  and  in  Viser  ▼. 
Bertrand,  14  Ark.  207.    So  in  Bell  ▼.  Leggett, 
7N.  Y.  176,  179,  it  was  said  that ''  all  contracU 
or  agreements  which  have  for  their  object  any- 
thing which  is  repugnant  to  justice,  or  against 
,    tlie  general  policy  of  the  common  law,  or  con- 
'     tmry  to  the  provisions  of  any  statute,  are  void ;" 
and  that  this  principle  has  often  been  applied 
by  our  courts  to  contracts  which  had  for  their 
objects  the  perversions  ot  the  ordinary  opera- 
tions of  the  ffovemment.    In  that  case  a  note 
gi?en  by  a  third  person  to  a  creditor  in  consid- 
eration of  bis  withdrawing  opposition  to  the 
discharge  of  a  bankrupt  debtor,  was  held  to  be 
▼oid  as  against  tbe  polipy  of  the  law.    In  most 
of  the  states  wherein  the  question  has  arisen  it 
has  been  held  that  a  debtor  is  not  bound  bjr  his 
waiver  of  his  homestead  or  other  exemptions 
upon  execution.    KneeitU  v.  J^ewcomb,  22  N. 
Y.  249,  251.     "  In  these  cases,"  said  the  court, 
"  the  law  seeks  to  mitigate  the  consequences  of 
man's  thoughtlessness  and  improvidence,  and 
it  does  not,  I  think,  allow  its  policy  to  be  in- 
vaded by  any  language  which  may  be  inserted 
m  the  contract"    The  exigencies  of  this  case 
do  not  require  lis  to  decide  the  question  whether 
a  man  may  or  may  not  contract  beforehaud  not 
to  set  up  a  certain  defense  to  a  particular  action; 
but  we  are  of  the  opinion  that  a  contract  not  to 
eet  up  any  defense  whatever  to  any  suit  that 
may  be  begun  upon  fifty  different  causes  of 
action  is  in  violation  of  public  policy.    See,  as 
pertinent  to  this  question.  Home  Ina,  Co.  v. 
Mone,  87  U.  8.  20  Wall.  445  £22:  865];  Doyle 
V.  OmtiTiental  Ins.  Co,  94  U.  S.  585  [24:  148]; 
Barron  v.  Burnaide,  121  U.  S.  186  [30:  916J. 
^)  But  whether  this  contract  be  absolutely 
void  as  contravening  public  policy  or  not,  we 
aie  clearly  of  the  opinion  that  It  does  not  belong 
to  that  dasa  of  contracts,  the  specific  perform- 
ance of  wbidi  a  court  of  equity  can  be  called 
upon  to  enf  oroQ.    To  stay  tne  arm  of  a  court 
of  equity  from  enforcing  a  contract  it  is  bv  no 
means  necessary  to  prove  that  it  is  invalid ;  from 
thne  to  time  immemorial  it  has  been  the  recog- 
aiied  duty  of  such  courts  to  exercise  a  discre- 
tion; to  refuse  their  aid  in  the  enforcement  of 
miconscionaUe,  oppressive,  or  iniquitous  con- 
tracts; and  to  turn  the  party  claiming  the  ben- 
efit of  siu^  contract  over  to  a  court  of  law. 
This  disdnction  was  recognized  by  this  court  in 
CaAeart  ▼.  Robinson,  80  U.  S.  5  Pet.  264,  276 
[8: 120, 134],  wherein  Chief  Justice  Marshall 
•ays:    "The  difference  between  that  degree  of 
nnfaimesB  which  will  induce  a  court  of  equity 
to  interfere  activelv  by  setting  aside  a  contract, 
•ad  that  which  will  induce  a  court  to  withhold 
its  aid,  to  well  settled.    MorUoek  v.  BuUer,  10 
Vet.  Jr.  292;  Day  v.  Neumutn,  2  Ck>z,  Ch.  Cas. 
77.    It  is  said  that  the  plaintiff  must  come  into 
ooort  with  clean  hands,  and  that  a  defendant 
nay  resist  a  bill  for  specific  performance,  by 
n    •bowing  that  under  the  circumstances   the 
plaintiff  is  not  entitled  to  the  relief  he  asks. 
OmMon  or  mistake  in  the  agreement,  or  that 
it  is  nnconscjentious  or  unreasonable,  or  that 
there  has  been  concealment,  misrepresentation, 
or  any  unfairness,  are  enumerated  among  the 
<^Q8e8  which  will  induce  the  court  to  refuse  its 
aid."    This  principle  is  reasserted  in  Hennessey 
V.  Woolworih,  128  U.  9. 438, 442  [82:  500, 501], 
in  which  it  was  said  that  specific  performance 
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is  not  of  absolute  right,  but  one  which  rests 
entirely  in  judicial  discretion,  exercised,  it  k 
true,  according  to  the  settled  principles  « 
equity,  and  not  arbitrarily  or  capnciouuy,  ana 
always  with  reference  to  the  facts  of  the  par- 
ticular case.  Willard  v.  Tayloe,  75  U.  S.  8 
Wall  557,  567  [19:  601,  504];  Rutland  Marbie 
Co.  V.  lUpletf,  77  U.  S.  10  WalL  839,  857 
[19:  955,  961];  1  Story,  Eq.  Jur.  §  742;  %- 
mour  V.  Ddaneeu,  6  Johns.  Ch.  222,  224,  2  L. 
ed.  106, 108;  White  v.  Damon.  7  Ves.  Jr.  80, 
85;  Baddiffe  v.  Warrington,  12  Ves.  Jr.  826, 
881. 

These  principles  apply  with  great  force  to  the 
contract  under  consideration  in  this  case.  Not 
only  are  the  stipulations  in  paragraphs  9  and  11 
unusual  and  oppressive,  but  there  is  much 
reason  for  saying  that  tbey  were  not  understood 
by  the  defendant  as  importing  any  obligation 
on  his  part  beyond  the  termination  of  his  li- 
cense. Indeed,  the  operation  of  these  cov- 
enants upon  bis  legitimate  business  was  such 
that  it  is  hardly  possible  he  could  have  under- 
stood their  legd  purport.  The  testimony  upon 
this  point  was  fully  reviewed  by  the  court 
below  in  its  opinion,  and  the  conclusion  reached 
that  the  contract  "was  an  artfully  contrived 
snare  to  bind  the  defendant  in  a  manner  which 
he  did  not  comprehend  at  the  time  he  became 
a  party  to  it."  We  have  not  found  it  necessary 
to  go  into  the  details  of  this  testimony.  While 
we  are  not  satisfied  that  his  assent  to  this  con- 
tract was  obtained  by  any  fraud  or  misrepre- 
senta(36n,  or  that  the  defendant  should  not  be 
bound  by  it  to  the  extent  to  which  it  is  valid  at 
law,  we  are  clearlv  of  the  opinion  that  it  is  of 
such  a  character  that  the  plaintiff  has  no  right 
to  call  upon  a  court  of  equity  to  give  it  the  re- 
lief it  has  sought  to  obtain  in  this  suit.  We 
express  no  opinion  upon  the  question  whether 
an  action  at  law  will  lie  upon  the  covenants  of 
the  ninth  clause  of  the  contract  not  to  man- 
ufacture or  sell  the  devices  therein  specified. 

The  decree  of  the  court  below  dismissing  the  bill 
is,  therefore,  affirmed. 


TFB    POPB    MANUFACTURING   COM- 
PANY,   Appt., 
». 
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PACTURINQ  COMPANY  bt  al. 
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L   Pope  Manufacturing  Co.  v.  Gtormully,  amU^  Hi, 
followed. 

[No.  205.] 
Argued  March  9,  10,  1892.    Decided  April  4, 

1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ulinois,  dismissing  (his  suit.   Affirmed, 
Messrs.   Lewiii    Coburn    and   Edmund 
Wetmore  for  appellant. 

Messrs.  W.  C.  Goudy  and  C.  JL.  Offield 
for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

The  bill  in  this  case  appears  to  be  brought 
against  the  defendants  as  successors  of  Gor- 
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mullv  under  the  contract  of  December  1. 1884, 
which  was  also  made  the  basis  of  fhe  suit  No. 
204,  just  decided.  As  it  is  admitted  in  the 
brief  that  if  the  court  refused  relief  against 
Mr.  Qormully  for  want  of  equity  in  the  prior 
suit,  there  is  no  reason  why  it  should  not  refuse 
it  in  this  case,  it  is  unnecessary  to  go  into  its 
details. 

The  decree  of  the  court  below  dismimng  the 
HU  U  therefore  afflrmed. 


THE    POPE    MANUFACTURING   COM- 

Pa  NY,  Appt., 

V, 

TUE  GORMULLY  &  JEFFERY   MANU- 
FACTURING  COMPANY  ET  AL. 

(See  S.  0.  Eteporter*s  ed.  S88-S4S.) 
Case  foUowed—  conttructioa  of  bicycle  patents, 

L  TbedecisioQ  In  Pope  Manufaoturioff  Co.  v. 
Oormuily  ante,  p.  414,  followed  as  to  the  construc- 
tion and  effect  of  the  contract  therein  con- 
strued. 

t.  Putent  No.  2S2280  issued  January  10,  1832,  to 
Curds  H.  Veeder  for  a  seat  far  bicycles  is  not  In- 
fringed by  defendant's  champion  saddle. 

8.  The  second  claim  of  patent  No.  197289  issued 
November  20. 1877,  to  A.  L^  O.  M.  and  O.  E.  Peters 
for  an  antl-friotion  journal  box,  is  destitute  of 
invention  and  seems  to  Imve  been  anticipated. 

4.  Patent  No.  ZiSMSt  issued  Auirust  91,  1881,  to 
Thomas  W.  Moran  for  bandies  for  velocipedes,  it 
seems  does  not  involve  Invention,  but  if  it  does, 
it  was  anticipated  by  the  English  patent  to  Har- 
rison.     ^ 

i.  The  first  and  third  claims  of  patent  No.  810778 
issued  January  18, 1886,  to  William  P.  Benhmn, 
for  improvements  in  velocipedes  was  anticipated 
by  the  English  patent  to  Illston,  and  was  not  in- 
fringed by  defendants. 

8.  The  second  and  third  claims  of  patent  No.  888182 
issued  July  28, 1885,  to  Emmit  O.  Latta,  for  an  im- 
provement in  velocipedes,  have  no  novelty  and 
were  not  infringed  by  defendants. 

[No.  206. 1 

Atgited  March  10,  11,  189S.    Decided  April  4, 

189S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  Unitcfl  ^^tates  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  u  suit  in  equity  for 
the  Infringement  of  eight  patents  granted  to 
different  parties  for  devices  used  in  the  manu- 
facture of  bicycles  nnd  velocipedes.  Affirmed, 
See  same  case  below,  84  Fed.  Rep.  ^. 

Statement  by  Mr.  Justice  Brown: 

This  was  a  bill  in  equity  for  the  infringe- 


ment of  eight  patents  granted  to  differeit  par- 
ties for  devices  used  in  the  mannfactme  of 
bicycles  and  velocipedes.  Upoo  a  bearinr  xs, 
the  court  below  the  bill  was  oismtsKd.  and  tke 
plaintiff  appealed  to  this  court.    84  Fed.  Rep. 

The  assignment  of  erron  ooren  only  ire 
patents: 

1.  Patent  No.  252280,  issued  January  10. 
1882,  to  Curtis  H.  Veeder,  for  "  a  seat  for  bi- 
cycles/' which  the  court  below  held  to  be  Ba- 
ited by  previouf  patents  to  Lamplngh  ad 
Brown,  to  Shire  and  to  Fowler,  and  as  ao  lim- 
ited, not  to  have  been  infringed  by  tbe  defend- 
ants. 

2.  Patent  No.  197280,  issued  NoTonber  SI, 
1877,  to  A.  L.,  G.  M.  and  O.  E.  Pecen  for  aa 
anti-friction  journal  box,  which  was  Md  to  he 
anticipated,  and,  if  not  anticipated,  not  lo  bare 
been  infringed. 

8.  Patent  No.  245542.  issued  August  9. 1881. 
to  Thomas  W.  Moran  for  handles  for  velod-     . 
pedes,  which  the  court  held  did  not  involra     ^ 
invention,  and  was  void. 

4.  Patent  No.  810776,  issued  January  U, 
1885,  to  William  P.  Ben  ham,  for  im|»oveneBli 
in  velocipedes,  which  the  court  hcM  bad  not 
been  infringed  by  the  defendants. 

5.  Patent  No.  828162,  issued  July  28. 18». 
to  Emmit  G.  Latta,  for  an  improveneot  ia 
velocipedes,  which  the  court,  in  view  of  tbt 
state  of  the  art,  held  to  be  void  for  want  of 
novelty. 

Messrs,  L.  L.  Colbani  and  Bdmmmd  W^ 
more  for  appellant 
Mr,  C.  K.  Oflleld  for  appelloia. 


Mr,  Justice  Browa  ddivered  the  ofriaioi  of 

the  court: 

The  bill  in  this  case,  in  addition  to  the  nnal 
allegations  of  a  bill  for  the  infringement  of  a 
patent,  sets  forth  as  a  distinct  gtoond  for  n- 
covery  the  violation  of  the  contract  of  Deoea- 
bcr  1,  1884,  which  it  was  daimcd  waa  oblifpi- 
tory  upon  the  defendants.  Aa  thia  daiia  was, 
however,  disposed  of  in  the  caaea  Noa.  20i  aad 
205.  just  decided  adversely  to  the  plaiatif. 
upon  grounds  which  are  equally  arailaMe  bccv, 
we  shall  take  no  further  notice  of  it  Tbe  cam 
is,  therefore,  resolved  into  an  ordinaiy  nit  for 
the  infringement  of  a  patent 

(1)  Patent  No.  252280,  to  Curtis  H.  Ycvder, 
is  for  a  *'  srat  for  bicycles."  In  his  spcnte- 
tion  the  patentee  states  that  his  **improveiiieM» 
relate  to  the  class  of  seats  known  as  '  saddle*.' 
and  especially  to  devices  for  suspendicf  tht 
leather  or  other  flexible  material  of  which  the 
seating  surface  Is  composed,  and  forstreutor 


Note.— For  uihat  vaUuts  art  granted:  when  de- 
eiared  void,  see  noU  to  Evans  v.  Eaton,  4: 433. 

As  10  patentahaUy  of  inrentiotis,  see  w>tes  to 
Thompson  v.  Boisselicr,  29: 75,  and  Curninff  v.  Bur- 
den, 14:683. 

As  to  abandonment  of  inventions,  see  nots  to  Pen- 
nock  V.  Dialogue,  7:827. 

As  to  distinction  between  inrentUms  of  mechanism^ 
etrticies,  or  products  and  vroeesses:  when  latter  pat" 
snted^  see  note  to  Cornlnfr  v.  Burden,  14:683. 

As  to  indudino  process  and  product  in  tiams  pat- 
ent: separate  patents  therefor^  see  note  to  Evans  v. 
Baton,  4:  48a. 
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An  to  what  reissue  may  ooner,  see  note  to  (TBHItr 
V.  Morse,  14:  OOL 

As  to  assionment^  before  issuing  and 
enl :  recording;  when  assignment  transfers 
terms,  see  note  to  Gajrler  v.  Wilder,  Vk  tOL 

As  Ut  when  assignee  may  sue  ftir 
when  patentee  must :  when  they  wmst  iota,  sf« 
to  Wilson  V.  Rousseau,  11: 114L 

As  to  damages  for  infringement  ef 
damages,  see  tioCe  to  Hofrr  v.  Bmenoo,  Ub 

As  to  notes  given  for  patent  rigkts; . 
fore  maturity,  see  note  to  MandevUle  vr  Wclok,  k,  K. 

As  to  prior  use  or  sate  of  inrentionrend» 
void,  see  nots  to  French  v.  Garter,  84:  mL 

141  r.  ^ 
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or  takiDg  up  tbe  slack  in  the  same,  and  for 
coonectiDg  the  same  witb  the  perch  or  support- 
iog  bar  for  tbe  seat,  and  by  means  of  which 
the  seat  is  made  adjustable  backward  and  for- 
ward o?er  the  perch  or  bar;  and  my  present 
hiTention  .  .  .  consists,  first,  in  a  divided 
metallic  spring,  or  supporting  plate  for  tbe  flex- 
ible seat;  second,  in  a  modification  of  that  por- 
tion of  said  metallic  spring  which  forms  tbe 
frunework  for  the  rear  of  the  seat;  third,  in 
mechanism  for  elongating  or  extending  said 
metaUic  sprinj;  so  as  to  take  up  the  slack  of  the 
flexible  seat;  and  fourth,  in  mechanism  for 
completing  the  support  of  the  seat  and  con- 
necting the  same  with  the  perch  or  supporting- 
bar  of  the  Tehide,  fo  as  to  be  adjustable  back- 
wtrd  and  forward  thereon." 

He  further  states  that  he  is  aware  "  that  a 

ipring  has  been  used  to  support  the  seat  or 

nddie  of  a  bicycle,"  and,  therefore,  does  not 

cbim  the  general  application  of  a  spring  for 

.  this  purpose,  but  does  claim:      iv 

"  1.  A.  suspension  saddle,  constructed  with 
a  flexible  portion  0,  and  having  an  under  spring 
ID  two  or  more  parts,  B  D,  to  which  the  flexi- 
ble portion  is  attached  at  either  end,  and  which 
metallic  parts  are  extensible,  substantially  as 
tod  for  the  purposes  set  forth.     • 

'*2.  In  a  velocipede  seat,  the  comoination  of 
plates  B  and  D,  clamp  F,  stop  b^,  adjusting 
bolt  F,  substantially  as  shown  and  described.^ 

Referring  to  the  state  of  the  art,  as  disclosed 
by  prior  patents,  there  appears  in  the  patent  of 
John  (L  Miller,  of  April  10,  1866,  a  saddle  seat 
suspended  at  boUi  ends  upon  springs;  the  seat, 
however,  has  a  framework  of  iron,  and  conse- 
quently is  not  flexible,  and,  of  course,  has  no 
provision  for  taking  up  the  slack.  In  the  pat- 
ent to  Fowler  of  1880,  there  is  a  saddle  seat, 
suspended,  at  the  front  end,  upon  a  coil  spring, 
tnd  at  the  rear  end  upon  a  long  plate  spring; 
the  teat  is  rigid,  however,  and  lacks  tbe  flen- 
btlity  which  characterizes  the  Yeeder  patent, 
tad  there  was  apparently  no  provision  for  mu- 
tual adjustment  of  the  springs.  Tbe  Shire 
patent  of  1879  has  a  flexible  saddle  seat,  the 
froDt  end  of  which  is  attached  to  a  strap  which 
passes  through  a  loop,  and  is  susceptible  of 
being  shortened  or  lengthened  by  means  of  a 
bodde.  It  also  has  an  under  spring  to  which 
is  attached  the  forward  end  of  the  flexible  sad- 
dle. It  differs  principally  from  the  Veedcr 
patent  in  the  fact  that  tbe  slack  is  taken  up  by 
means  of  a  strap  and  buckle,  instead  of  by  an 
•djostment  of  the  two  springs  of  the  Yeeder 
ptienL  The  Bishop  patent  of  1859  exhibits  a 
flexible  seat  suspenaed  upon  springs  at  either 
end,  but  it  also  lacks  the  adjustable  feature. 

None  of  these  prior  patents  exhibit  a  flexi- 
Ide  Best  supported  at  either  end  by  two  parts 
of  a  spring,  which  are  made  adjustable  rela- 
tivelv  to  each  other,  in  such  manner  as  to  take 
up  the  slack;  and  for  the  purposes  of  this  case 
it  may  be  conceded  that  there  was  invention  in 
thiscievice,  notwithstanding  that  other  patents 
showed  flexible  seats  suspended  upon  springs 
at  either  end,  and  in  some  cases  with  tbe  feat- 
ure of  adjustability.  The  Veeder  patent,  how- 
ever, differs  no  more  from  the  prior  patents 
than  do  the  defendant's  saddles  from  it.  In 
tl)e  defendants'  Champion  saddle  a  flexible 
saddle  is  supported  at  either  end  upon  springs, 
the  rear  one  being  made  adjustable  in  such  a 
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way  as  to  take  up  the  slack.  But  as  Yeeder'a 
invention,  in  view  of  the  state  of  the  art,  is  a 
very  narrow  one,  we  think  it  cannot  be  prop- 
erly considered  as  covering  the  defendant^  de- 
vice. The  springs  of  the  defendants'  saddle 
are  not  only  wholly  different  in  form  from 
those  of  tbe  Yeeder  patent,  but  there  is  no  re- 
lation between  them,  the  rear  one  being  inde- 
pendently adjustable.  The  feature  of  extensi- 
bility does  not  pertain  at  all  to  the  springs,  but 
to  the  peculiarmannerin  which  tbe  rear  spring 
is  adjusted  to  the  perch.  If  Yeeder  bad  been 
the  first  to  invent  a  saddle  supported  upon 
springs,  or  a  flexible  spring  seat  capable  of  ad- 
justment, it  might  be  thought  that  tbe  defend- 
ants could  be  held  to  infringe,  though  they  do 
not  employ  the  double  spring  of  the  Y^er 
patent,  but  in  view  of  the  state  of  the  art,  we 
think  the  court  below  was  correct  in  holding 
that  there  was  no  infringement. 

(3)  Patent  No.  197289  to  the  Peters  is  for  an 
''improvement  in  anti  friction  journal-boxes" 
for  overcoming  tbe  friction  of  the  bearing  of 
all  vehicles  mounted  on  wheels,  and  tbe  jour- 
nals of  all  revolving  shafts,  etc.  The  inven- 
tion is  "a  combination  of  rollers  or  cylinders, 
made  of  iron,  steel,  or  any  suitable  metal  or 
other  material,  of  sufficient  number  and  suita- 
ble in  length,  size,  and  form,  which  revolve 
around  the  spindle  or  bearing  of  tbe  axle  with- 
in the  bub  of  the  wheel,  ana  around  the  jour- 
nal or  bearing  of  the  shaft  or  cylinder,  and 
within  tbe  journal  box,  the  rollers  being  inde- 
pendent of  the  bearing  and  the  hub  or  journal 
box."  t 

The  only  claim  in  issue  in  the  case  is  the 
second,  which  is  for  "the  bearings  with  the 
shoulder  beveled  or  notched,  combined  ^ith 
the  nut,  or  its  equivalent,  correspondingly 
beveled  or  notched,  as  shown  in.flgure  4." 

This  patent  is  in  substance  for  a  method  of 
overcoming  tbe  friction  of  an  ordinary  journal 
by  causine  tbe  same  to  revolve  upon  elongated 
rollers,  whose  action  is  guided  and  secured  by 
putting  them  in  a  cage,  so  that  their  relative 
relations  to  each  other  in  their  revolution  shall 
be  the  same.  '*  To  support  and  keep  the  rol- 
lers from  running  against  one  another  and 
thereby  producing  friction,  both  ends  of  each 
are  made  with  a  bearing, which  goes  into  rings, 
or  their  equivalents,  in  such  a  manner  as  to  al 
low  the  rollers  to  turn  freely  on  their  bearings 
as  they  revolve  around  the  bearing  of  tbe  axle 
or  shaft.  These  rings  may  be  nat,  or  one  or 
both  sides  rounding  or  oval,  and  of  one  entire 
piece,  or  made  in  sections  or  parts,  and  the 
parts  fitted  or  hinged  together  in  such  a  man- 
ner as  to  form  the  required  ring."  *'To  retain 
the  wheel  on  the  bearing  of  the  axle,  as  the 
wheel  of  a  common  road  vehicle,  the  ordinary 
nut  in  use  for  that  purpose,  or  its  equivalent, 
is  made  to  bevel  in  conformity  with  the  beveled 
ends  of  the  rollers,  and  the  bearing  or  axle  at 
the  innrr  ends  of  the  rollers  is  made  with  a 
beveled  shoulder  to  correspond  with  the  ends 
of  rollr  rs." 

The  patent  to  Alloott,  of  March  29, 1870,  has 
also  fcr  its  "obiect  the  diminution  of  friction 
in  ordinary  axle  boxes,  and  consists  in  con- 
structing the  hub  box  larger  than  the  journal 
of  the  axle,  and  filling  tbe  space  between  the 
journal  and  the  box  with  longitudinal  metallic 
rollers,  of  which  two  sizes  are  employed,  the 
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larger  and  smaller  altematinjr,  and  more  com- 
pletely filling  said  space."  Hnie  axle  is  formed 
with  a  grooved  flange  and  the  Journal  with  a 
similarly  ^ooved  or  beveled  nut  The  ends 
of  tbo  rollers  are  also  somewhat  beveled  to  cor- 
respond with  the  tapering  portions  of  the  lonr- 
nal  and  nut.  When  the  beveled  ends  of  the 
rollers  become  worn  down  the  beveled  sleeve 
on  the  nut  may  be  filed  down,  and  the  nut 
screwed  up,  thus  keeping  the  tollers  from  any 
lonjgitudinal  motion. 

This  patent  seems  to  be  very  nearly,  if  not 
quite,  a  complete  anticipation  of  the  Peters 
patent  Such  differences  as  exist  between 
them  are  of  minor  consequence:  the  beveled 
shoulder  combined  with  the  l)eveled  nut  or  its 
1244]  equivalent  being  present  in,  and  the  essential 
feature  of,  both  patents.  In  any  view  of  the 
case  it  required  no  invention  to  make  the  slight 
alterations  apparent  in  the  Peters  patent 

In  addition  to  this,  however,  the  Jewett 
patent  of  May,  1868.  shows  "a  journal  or  axle 
box,  provided  with  a  series  of  spherical  balls, 
which  are  placed  in  a  nircnlar  recess  or  cham- 
ber, and  revolve  in  contact  with  the  Journal  or 
axle,  thereby  reducing  the  friction  to  a  great 
extent,  and  entirely  avoiding  the  necesAtf  of 
employing  oil  or  other  lubiicating  material." 
The  grooves  of  this  patent  at  the  opposite  ends 
of  the  axles  are  practically  the  same  in  their 
operati^m  as  the  beveled  shoulder  and  nut  of 
the  Peters  patent,  the  balls  giving  both  vertical 
and  lateral  support,  and  preventing  endwise 
movements. '^Similar  arrangements  are  shown 
in  the  patent  to  Perley  of  1868,  and  the  Eng- 
lish patent  to  Mennons  of  1860. 

There  was  also  a  patent  issued  to  one  Smith 
upon  the  same  day  the  Peters'  patent  was 
ifsued,  namely,  November  20,  1877.  but  upon 
an  application  filed  September  1,  1877,  prior  to 
Peters'  application,  and,  therefore,  anticipat- 
ing Petenr  patent,  in  which  was  represented 
an  axle  formed  with  a  spindle,  having  a  collar 
at  its  inner  end,  in  which  collar  was  a  circum- 
ferential half-round  groove.  The  outer  end  of 
this  spindle  is  reduced  in  circumference,  and 
another  collat  is  placed  thereon  and  fastened 
liy  a  screw,  this  collar  being  also  provided  with 
a  similar  groove.  In  each  collat  is  placed  a 
series  of  anti-friction  balls,  which  are  of  such 
diameter  as  to  be  one  half  within  the  irroove  in 
the  collar.  The  other  half  of  the  ball  is  within 
a  groove  formed  one  half  in  the  hnb  and  the 
other  half  in  the  flange  upon  an  annular  plate. 
The  operation  of  this  patent  is  practically  the 
same  as  that  of  the  device  used  by  the  defend- 
ant 

This  device  appears  to  be,  however,  a  minor 
variation  upon  the  English  provisional  specifi- 
cation of  lb58  to  Chinnock,  which  also  consist- 
ed in  securing  the  axle  in  the  box  by  means  of 
one  or  more  spherical  balls  running  in  a  circu- 
lar channel,  formed  partly  in  the  axle  and  part- 
Iv  in  the  box  in  which  it  fits.  Defendants  are 
the  owners  of  and  manufacturing  under  this 
patent,  and  the  fact  that  this  and  the  Peters' 
applications  were  pending  before  the  Patent 
OfBce  at  the  same  time,  and  that  patents  were 
[S45]  issued  upon  the  same  day,  is  strong  evidence 
that  they  were  not  even  considered  as  competi- 
tive inventions. 

As  the  defendants'  manufacture  was  not  of 
the  elongated  rollers  of  the  Peters'  patent,  but 

422 


of  the  spherical  balls  of  the  Chimiod^  Jewett, 
and  other  patents,  it  would  seem  to  foDov  that, 
if  its  device  be  an  infringement  of  the  Pecen* 
patent,  the  Peters'  patent  itself  moat  be  aa  in- 
fringement of  the  prior  ball-bearini:  patents. 

(8)  The  Moran  patent.  No.  245542,  of  Ao- 
guist  0,  1881,  is  for  a  handle  for  vdodpedes, 
and  consists  simply  in  providing  rubber  han- 
dles for  counteracting  the  jar  on  the  bands  ia 
traveline,  and  preventing  injury  to  the  na- 
chine  when  falhng.    The  claims  are: 

"  1.  The  handle  of  a  velocipede  |m>vided  with 
rubber  ends,  as  set  forth. 

"2.  The  handle  of  a  velocipede,  in  combina- 
tion with  rubber  tips  sleeved  upon  its  ends,  is 
set  forth. 

"3.  A  rubber  handle  for  a  velocipede,  con- 
sisting of  a  ball  and  neck  combined  in  one 
piece,  as  set  forth." 

Briefly  stated,  this  patent  is  for  notbtn^ 
more  nor  less  than  the  application  of  a  rubber 
ball  or  cushion  upon  the  extremities  of  the 
handle.  The  patentee  states  in  his  specifica- 
tion that  he  only  claims  this  rubber  in  its  ap- 
plication to  velocip^es,  it  being  a  not  oncon^ 
mon  device  as  applied  to  other  handles.  We 
have  very  grave  doubt  as  to  whether  this  in- 
volves any  invention;  but  if  it  does,  it  is  follr 
anticipated  in  the  English  patent  tr>  Harrison', 
of  July,  1877,  which  exhibits  a  similar  method 
of  covering  the  handles  of  bicycles  with  a 
sheath  or  glove  of  india-rubber.  There  is  a 
slight  diiference  in  the  form  of  the  sheath  in 
this  case,  but  it  is  identical  in  principle,  and 
used  for  the  same  purpose.  Indeed,  the  de- 
fendant in  this  connection  seems  to  rely  not 
upon  the  validity  of  his  patent,  but  upon  the 
estoppel  alleged  to  have  arisen  under  the  eon- 
tract  of  1884,  which  we  have  already  held  not 
to  exist.  1^ 

(4)  Patent  No.  810776,  to  Benham  k  for  a 
method  of  attaching  the  horiiODtal  handle  bar 
to  the  steering  head  of  a  bicvcle,  and  consists  fai 
making  the  handle  bar,  which  may  be  either 
solid  or  tubular,  continuous,  and  attadiiag  to 
the  middle  of  it  a  lug  or  detent,  which  serves  ,g 
not  only  to  locate  the  handle  bar  evenly  and  ^ 
quickly  by  an  even  diviston  of  its  length  oa 
either  side  of  the  middle  line  of  the  liead,  hot 
also  to  prevent  the  handle  bar  when  in  poiMoa 
from  turning  or  revolving  on  ita  axis.  The 
flrst  and  third  claims  of  t^B  patent,  whidi  sn 
alleged  to  be  infringed,  are  as  follows: 

**1,  The  combination  of  an  undivided  bsr 
and  an  open-slotted  lug,  and  two  sleeve-outi. 
or  their  equivalents,  one  on  either  side  the  tog, 
surrounding  the  bar  and  adapted  to  lock  k 
rigidly  to  the  lug,  essentially  m  set  forth." 

"  8.  In  combination  with  the  handle  bar  B. 
the  detent  D,  constructed  and  adapted  to  0|kt- 
ate  substantially  as  and  for  the  purposes  srt 
forth." 

The  patent  is  really  for  making  the  handle 
bar  in  one  piece  and  so  attaching  it  to  the 
steering  head  of  the  bicycle  so  aa  to  mrett 
any  lateral  or  rotary  movement  HiIs  h  done 
bv  the  use  of  sleeve-nuts  surrounding  the  has 
die  bar  and  engaging  with  threaded  portioQi  of 
a  lug,  through  which  the  bar  is  thrust. 

If  there  be  anv  scope  for  invention  in  tbe 
attachment  of  a  horizontal  bar  to  a  vettical 
one  in  such  manner  that  it  shall  be  firm  sod 
immovable  in  any  direction,  this  device  tp- 
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pars  to  have  been  substAntially  aoticipated  by 
the  English  patent  to  Ulston,  issued  in  1879, 
vhicb  sbows  substantially  the  same  elements 
operating  for  the  same  purpose,  and  in  sub- 
ftaotially  the  same  manner.  Illston  states  that 
be  makes  "near  the  top  of  the  head  of  the  bi- 
cycle or  tricycle  a  cross-hollow  bracket  open 
It  its  ends  and  top/'  corresponding  to  the 
open-dotted  lug  of  the  Benham  patent.  **The 
said  bracket  has  externally  a  nearly  cylindrical 
figure,  and  its  ends  are  furnished  with  convex 
screws.  ...  On  each  side  of  the  middle 
flattened  part  of  the  handle  bar  is  a  sliding  col- 
lar milled  externally,  and  screwed  internally 
with  a  concaye  screw  proper  to  fit  on  the  con- 
vex icrew  at  Uie  end  of  the  hollow  or  trough 
bracket  on  the  head."  The  screw  collars  of 
Uu8  pat^it  correspond  very  closely  with  the 
deere  nuts  of  the  Benham  patent. 

Upon  the  whole,  it  does  not  seem  to  us  that 
tboe  was  any  patentable  difference  between 
these  two  deyices,  and  if  there  were,  we  agree 
witb  the  opinion  of  the  court  below,  that  it  is 
certainly  not  infringed  by  the  defendants, 
wbo,  while  they  use  an  undiyided  handle  bar, 
baft  adopted  a  different  method  for  fastening 
ibe  tame  to  the  steerine  head,  and  do  not  use 
either  the  complainant^  open  slotted  lug  and 
two  aleeye  nuts  or  their  detent 

aS)  Patent  No.  828162,  of  July  28.  1885,  to 
EmmitG.  Latta,  relates  ton  form  of  protect- 
ing or  CQshioning  the  pedals  of  a  yelocipede 
witb  bdia  rubber.  There  are  eight  claims  to 
tbia  paten,  the  second  and  third  only  of 
wbicb  are  alleged  to  be  infringed.  They  are 
aa  follows: 

*'  2.  The  combination,  with  the  pedal  frame, 
of  a  mbber  pedal  bar,  H,  provided  with  a  cen- 
tral longitiiainal  groye,  h,  and  two  bearing- 
surfaces, /'>A^  on  opposite  sides  of  the  groove, 
K  substantially  as  set  forth. 

*%  The  combination,  with  the  pedal-frame, 
of  a  mbber  pedal  bar,  H,  pivoted  to  the  frame 
by  a  rod,  i,  and  provided  on  each  of  its  sides 
witb  a  lon^tudinal  groove,  h,  and  two  bear- 
ing faces,  h^  h\  on  opposite  sides  of  the 
groove,  whereby  the  bar,  H,  is  adapted  to  re- 
ceive tbe  pressure  at  its  sides  or  edges  and  be 
compressed  on  opposite  sides  of  tbe  rod,  t,  sub- 
staotiaDy  as  set  forUi." 

Tbe  invendon  in  these  claims  consists  in  the 
pedal  bar,  combined  with  the  pedal  frame,  the 
pedal  bar  being  rubber,  constructed  with 
grooves  and  bluing  faces;  the  second  claim 
providing  tor  the  bar  being  pivoted  to  tbe 
frame,  so  that  it  works  easily  either  side  up, 
and  will  turn  on  its  bearings  as  the  foot  presses 
CD  tbe  front  face  or  the  rear  face  of  the  pedal. 
Tbe  pedal  is  centrally  grooved  and  has  two 
luring  faces,  one  on  each  side  of  the  center- 
rod  on  which  it  is  piyoted. 

The  application  of  India  rubber  to  foot  ped- 
als is  shown  in  the  English  patent  to  Harrison 
of  July,  1877,  to  prevent  tbe  slipping  of  the 
feet  on  the  pedals.  This  rubber  is  made  cor- 
nigated,  and  is  placed  in  the  same  position 
upon  thie  pedals  as  the  ordinary  smooth  surface 
robber  bad  been  placed.  The  English  patent 
to  Jackson,  of  1876,  also  shows  a  treadle  cast 
in  one  piece,  haying  suitable  grooves  formed 
tJ^jBrein  to  allow  of  mdia  rubber  being  affixed 
within  them  by  means  of  cement  It  is  en- 
tirely dear  that  the  coating  of  pedals  to  pre- 
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vent  slipping  being  once  conceded  to  be  old, 
there  is  no  novelty  in  the  particular  shape  in 
which  these  rubber  coverings  are  made,  or  the 
form  which  the  corrugations  or  groovines  shall 
take;  it  is  a  mere  matter  of  taste  or  mechanical 
skill. 

If  there  be  any  noyelty  at  all  in  the  Latta 
patent  it  must  receive  such  an  exceedingly 
narrow  construction  that  the  defendant  cannot 
be  held  to  haye  infringed  it. 

In  short,  the  patents,  which  are  made  the 
basis  of  this  bill  are,  in  yiew  of  the  state  of  tbe 
art,  all  of  them  of  a  trivial  character,  and,  so 
far  as  they  possess  any  merit  at  all,  are  not 
infringed  by  the  devices  employed  by  tbe  de- 
fendant. 

The  decree  of  the  court  below  dUmieaing  the 
hiU  i$  thertfore  affirmed. 
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(See  S.  a  Reporter*8  ed.  248-254.) 

Bight  qf  patentee  to  asaign  hUnumopoly^  limited 
— when  aMignee  may  sue — wlien  nseignmeni 
i$  mere  licenae— legal  tiUe^infringement. 

L  The  monopoly  granted  bj  the  patent  Uiws  Is 
one  entire  tbinflr,  and  oannot  he  divided  tnto 
parts,  except  as  authorised  by  those  laws. 

2.  The  right  of  the  patentee  to  assign  bis  moiioi>- 
oly,  so  as  to  vest  a  title  in  the  patent  in  tbe  as- 
signee witb  the  right  to  sue  infringers,  1p  l^coited 
either  to  tbe  whole  patent,  comprising  tbe  ex- 
clusive right  to  make,  use,  and  vend  the  inven- 
tion throughout  tbe  United  States:  or,  to  an  un- 
divided part  or  share  of  that  exclusive  right;  or* 
to  the  exclusive  right  under  the  patent  within 
and  throughout  a  specified  territory. 

3.  If  tbe  assignment  is  of  tbe  whole  patent,  or  of 
the  exclusive  right  under  tbe  patent  in  a  speci- 
fied territory,  the  assignee  may  sue  infringers  in 

Note.— fV)r  what  fHtlenU  are  granted;  when  dt" 
dared  void^  see  note  to  Evans  v.  Baton,  4:  438. 

Ab  to  TpaUntaJtiilitv  of  i/nventUmB^  see  notes  to- 
Tbompson  y.  Boisselier,  29:  78,  and  Coming  v.  Bur* 
den.  14:  688. 

As  to  ahandjommemi  of  4noentlon,  see  note  to  Pen- 
nock  V.  Dialogue,  7:  827. 

As  to  distinction  between  imvenMons  of  mechanism^ 
articles^  or  products  and  processes;  when  latter  pat^ 
ented^  see  note  to  Coming  y.  Burden,  14:  688. 

As  to  including  process  and  product  in  same  pat- 
ent: separate  patmts  therefor^  see  note  to  Bvans  v. 
Baton.  4: 488. 

As  to  what  reissue  may  cover,  see  note  to  0*Reillr 
y.  Morse,  14:  601. 

As  to  assignment,  before  issuiinoandreissuing  pat' 
mt;  recording;  when  assignment  transfers  extended- 
terms,  see  note  to  Gayler  y.  Wilder,  18:  604. 

As  to  when  asslgiMe  may  sue  for  infringement; 
when  patentee  must;  when  they  miuetjoln,  see  note  to- 
Wilson  V.  Rousseau,  11:  114L 

As  to  damages  for  infringement  of  jxtUnt;  trettle^ 
damages,  see  note  to  Hogg  v.  Bmerson,  18: 824. 

As  to  notes  given  for  patent  rights;  jnarchaser  be- 
fore  maturity,  see  note  to  Bfandevllle  y.  Welch,  5: 87. 

That  prior  tise  or  sale  of  invention  renders  patent 
void,  see  note  to  French  v.  Carter,  84:  664. 
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his  own  name;  If  the  asslirnment  to  of  an  nndi- 
▼ided  part  or  share  of  such  ezolusive  right,  the 
assignee  may  sue  infrtngen  Jointly  with  the  as- 
signor. 

L  Any  assignment  or  transfer,  short  of  the  whole 
patent  or  of  the  exclusive  right  in  a  specified 
territory  or  of  an  undivided  part  of  the  exclu- 
sive right,  to  a  mere  license,  which  gives  the 
licensee  no  title  in  the  patent,  and  no  right  to 
sue  at  law  In  hto  own  name  for  an  infriDgement. 

S.  An  assignment  of  all  the  patentee*8  right,  title 
and  interest  in  and  to  certain  letters  patent  on 
velocipedes,  so  tax  as  said  patent  relates  to  or 
covers  the  adjustable  hammock  seat  or  saddle, 
which  to  the  second  claim  of  the  patent,  except 
the  right  to  use  said  seat  or  saddle  in  connection 
with  the  velocipede  made  by  the  assignor,  to  a 
mere  license  and  does  not  vest  in  the  assignee  or 
hto  assigns  the  legal  title  to  the  second  claim  nor 
the  right  to  sue  in  hto  own  name  upon  it. 

e.  The  first  claim  of  patent  No.  814142  issued  to 
Thomas  J.  Eirkpatrick,  March  17,  1885,  for  a 
bicycle  saddle,  to  limited  to  a  forward  spring 
adapted  to  extend  forward  of  the  head  and  turn 
upward  and  backward  to  connect  with  the  for- 
ward end  of  the  seat;  and,  so  limited,  the  de- 
fendants do  not  infringe  it. 

[No.  207.] 

Argued  March  10, 11,  J892.    Decided  April  k. 

1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  niinoto,  dismissing  a  suit  in  equity  for 
the  infringement  of  letters  patent  No.  216231 
issued  to  John  Shire,  June  8,  1879,  for  an  im- 
provement in  velocipedes  and  of  letters  patent 
No.  814142  issued  March  17, 1885,  to  Thomas 
J.  Kirkpatrick  for  a  bicycle  saddle.  Aprmed, 
See  same  case  below,  84  Fed.  Rep.  893. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  bill  in  equity  for  the  InfriDge- 
ment of  two  letters  patent  namely,  No.  216- 
231,  issued  to  John  Shire,  June  8, 1879,  for  an 
improvement  in  velocipedes,  and,  second,  pat- 
ent Na  814142,  issued  March  17,  1885,  to 
Thomas  J.  Elirkpatrick,  for  a  bicycle  saddle. 
Both  patents  were  contested  by  the  defend- 
ants upon  the  grounds  of  their  invalidity  and 
Don-infringement,  and  in  addition  thereto  it 
was  insists  that  plaintiff  had  no  title  to  the 
Shire  patent  Upon  the  hearing  in  the  court 
below  the  bill  was  dismissed,  and  plaintiff  ap- 
pealed to  this  court    84  Fed.  Rep.  898. 

Meeert.  L.  L.  Cobum  and  Edmund  Wet* 
more  for  appellant 
Mr,  C.  K.  OAeld  for  appellees. 


Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

There  ore  two  patents  involved  in  this  case, 
both  of  which  relate  to  what  is  known  as  ham- 
mock  saddles  for  bicycles. 

(1)  The  second  claim  of  the  Shire  patent. 
No.  216281,  which  is  the  only  one  alleged  to 
be  infringed,  and  the  only  one  to  which  the 
plaintiff  i^pears  to  have  the  title,  is  as  fol- 
lows: 

"2.  In  a  velocipede,  an  adjustable  hammock 
seat  J,  substantially  as  set  forth." 

Plaintiff  derives  its  title  to  this  patent  bv  as- 
signment from  Thomas  Eirkpatrick,  who  him- 
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self  claimed  title  to  it  from  Shire,  the 
tee,  under  the  following  instrument: 

«'Be  it  known,  that  I,  John  Shire,  of  Do 
troit,  Wayne  county,  Michigan,  for  and  in 
consideration  of  one  dollar  and  other  vmloable 
considerations  to  me  mid,  do  hereby  aefl  and 
assign  to  Thomas  J.  Kirkpatrick,  of  Sprinf- 
fiel^  Clark  county,  Ohio,  all  my  right,  tiHe. 
and  interest  in,  and  to  the  letters  patest  oe 
velocipedes  granted  to  me  June  8, 1879,  mad 
No.  216281,  including  all  righU  for  pasi  m- 
fringement  so  far  as  said  patent  relates  to  or 
covers  the  adjustable  hammock  seat  or  nddie, 
except  the  ri|:ht  to  use  said  seat  or  saddle  in 
connection  with  the  velocipede  made  by  me 
under  said  patent,  in  my  business  at  Detiuit 

''Signed  and  delivered  at  Detroit,  this  lOch 
day  of  July,  1884. 

"JOHK  ShDUL 

"Witness:  J.  M.  Eherson." 

The  instrument  should  evidently  be  read  m 
though  there  were  a  comma  after  tiie  wofd 
'infringement,"  as  the  following  words  are 
evidently  intended  as  a  limitation  upoo  the 
prior  granting  clause.  It  is  then  only  so  far 
as  this  patent  "relates  to  or  covert  the  adjust- 
able hammock  seat  or  saddle,'*  that  the  paten- 
tee conveys  his  right  to  the  same  to  Kirk 
Patrick.  Tbe  patent  itself  contains  fo«r 
claims,  and  covers  not  only  the  adiustable 
hammock  seat  mentioned  in  tbe  second  daim, 
but  three  combinations  aet  forth  io  other 
claims,  of  which  the  hammock  seat  is  an  ele- 
ment in  only  one. 

Did  this  instrument,  then,  vest  In  Extk- 
Patrick  tbe  legal  title  to  that  element  la  the 
patent  embodied  in  tbe  second  claim,  or  was 
this  a  mere  license,  giving  him  a  right  to 
make,  use,  and  sell  tbe  device  in  this  dais, 
but  not  vesting  in  him  the  legal  title,  or  en- 
abling him  to  sue  thereon  in  his  owa  naac; 
nor  to  convey  such  right  to  tbe  plaintiff?  It 
reallv  involves  tbe  question,  which  is  oae  of 
considerable  importance,  whether  a  patealw 
can  split  up  his  patent  into  as  many  difleffeat 
parts  as  there  are  claims,  and  vest  the  kipl 
title  to  those  claims  in  as  many  diflereat  per- 
sons. This  question  has  never  before  beea 
squarely  presented  to  this  oourt«  but,  ia  view 
of  our  prior  adjudications,  it  presents  no  mat 
difficulty.  The  leading  case  upon  this  sablKi 
is  that  of  Gayter  v.  WiMer^  51  U.  &  !•  How. 
477,  494  [18:  504,  511].  wherein  it  wm  held 
that  the  grant  of  an  exclusive  right  to  make 
and  vend  an  article  within  a  certaiq  tenitoiT. 
upon  paying  to  the  assignor  a  cent  *per  pouid, 
reserving  to  the  assignor  the  right  to  use  aad 
manufacture  the  article  by  pitying  to  the  ■•> 
signee  a  cent  per  pound,  was  only  a  Boea«. 
and  that  a  suit  for  the  infriDgeineot  of  tht 
patent  right  must  be  brought  in  the  naae  of 
the  assignor.  While  that  of  course  was  a  dtf- 
ferent  question  from  the  one  involved  ia  tliii 
cose,  tbe  trend  of  the  entire  opinion  Is  to  the 
effect  that  the  monopoly  granted  liy  lav  lo 
the  patentee  is  for  one  entire  thing,  aod  that 
in  order  to  enable  tbe  assignee  to  sue,  the  ■•> 
signment  must  convey  to  him  tbe  entile  aad 
unqualified  monopoly  which  the  patentee  bsM, 
in  toe  territory  specified,  and  that  aay  awiga 
ment  short  of  that  is  a  mere  Uoenae.  **For,* 
said  Citief  Justice  Taney,  "it  waa  ohvfoosit 
not  the  intention  of  theXiegislaUire  to  persa 
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Kvenl  monopolies  to  be  made  out  of  one,  aod 
difSded  amoDg  different  persons  within  the 
nae  limits.  Such  a  division  would  inevi- 
tiUj  lead  to  fraudulent  impositions  upon  per- 
MOiwho  desired  to  purchase  the  use  of  the 
impcoTemeDt,  and  would  subject  a  party  who, 
imder  a  mistake  as  to  his  rights,  used  the  in- 
fentioB  without  authority,  to  be  harassed  by  a 
multiplicity  of  suits  instead  of  one,  and  to  sue- 
cmtn  roooTeries  of  damages  by  different  per- 
sQBi  holding  different  portions  of  the  patent 
riffkt  in  the  same  place.  Unquestionably,  a 
coatnct  for  the  purchase  of  any  portion  of 
the  patent  rioht  may  be  good  as  between  the 
parlies  as  a  license,  and  enforced  as  such  in 
tbt  conrts  of  justice.  But  the  legal  right  in 
(be  monopoly  remains  in  the  patentee,  and  he 
alone  can  maintain  an  action  against  a  third 
party  who  commits  an  infringement  upon  it." 
As  the  assignment  was  neither  ef  an  undivided 
interest  in  the  whole  patent,  nor  of  an  exclu- 
si?e  right  within  a  certain  territory,  it  was 
held  to  be  a  mere  license.    * 

In  Waterman  v.  Maek^/zie,  188  U.  S.  252 
[34:928],  an  agreement  by  which  the  owner  of 
i  patent  granted  to  another  '*  the  sole  and  ex- 
closive  right  and  license  to  manufacture  and 
seD"  a  patented  article  throughout  the  United 
:<tate8,  (not  expressly  authorizing  him  to  use 
it),  was  held  not  to  be  an  assignment,  but  a  li- 
cense, and  to  give  the  licensee  no  right  to  sue 
in  bis  own  mme.  The  language  used  by  the 
coort  in  this  case  was  a  reaffirmance  of  that 
emploved  by  Chirf  JuUice  Taney  in  Qayler 
▼.  wuder,  to  the  effect  that  the  monopoly 
granted  by  the  patent  laws  is  one  entire  thing, 
and  cannot  be  oivided  into  parts,  except  as  au- 
thorized by  those  laws;  ana  that  the  right  of 
the  patentee  to  assign  his  monopoly  was  limit- 
ed, either,  first,  to  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use,  and 
vend  the  invention  throughout  the  United 
Slates;  or»  second,  to  an  undivided  part  or 
sbare  of  that  exclusive  right;  or,  third,  to  the 
exdnsive  right  under  the  ^tent  within  and 
throughout  a  specified  temtory.  Rev.  Stat 
4898.  "A  transfer/'  said  the  court,  "of  either 
of  these  three  kinds  of  interests  is  an  assign- 
ment, properlv  speaking,  and  vests  in  the  as- 
si|iiee  a  title  m  so  much  of  the  patent  itself, 
with  a  right  to  sue  infringers:  in  the  second 
caae,  jointly  with  the  assignor;  in  the  first  and 
third  cases,  in  the  name  of  the  assignee  alone. 
Any  assignment  or  transfer,  short  of  one  of 
these,  to  a  mere  license,  givine  the  licensee  no 
title  in  the  patent,  and  no  right  to  sue  at  law 
in  his  own  name  for  an  infringement." 

We  see  no  reason  to  qualify  in  any  way  the 
hogoage  of  these  opinions.  While  it  is  some- 
times ttM  that  each  claim  of  a  patent  is  a  sep- 
arate patent,  it  is  true  only  to  a  limited  extent. 
Doubtless  separate  defenses  may  be  interposed 
to  different  claims,  and  some  may  be  held  to 
be  good  and  others  bad,  but  it  might  lead  to 
▼017  great  confusion  to  permit  a  patentee  to 
split  up  his  title  within  the  same  territorv  into 
ss  many  different  parts  as  there  are  claims. 
If  be  could  do  this,  his  assignees  would  have 
the  same  right  they  now  have  to  assign  the 
title  to  certain  territory,  and  the  legal  title  to 
tbe  patent  might  thus  be  distributed  amone  a 
hoodred  persons  at  the  same  time.  Such  a 
dtvision  of  the  legal  title  would  also  be  provo- 
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cative  of  litigation  among  the  assignees  them* 
selves  as  to  the  exact  boundaries  of  their  re- 
spective titles.  We  think  the  so-called  assign- 
ment to  Eirkpatrick  was  a  mere  license,  and 
did  not  vest  in  him  or  hli  assigns  the  legal  ' 
title  to  the  second  claim  nor  the  right  to  sue 
in  his  own  name  upon  it. 

This  disposition  of  the  assignment  renders  it 
unnecessary  to  discuss  the  validity  of  the  pat- 
ent. 

(2)  Patent  No.  814142,  to  Thomas  J.  Eirk- 
patrick, issued  March  17, 1885,  contains  four 
claims,  the  first  one  of  which  is  relied  upon 
to  sustain  this  bill.    This  claim  is  as  follows: 

"1.  The  combination,  with  the  perch  or 
backbone  of  a  bicycle  or  similar  vehicle,  of  inde- 
pendent front  and  rear  springs  secured  to  said 
perch  or  backbone,  and  a  fiexible  seat  sus- 
pended directly  from  said  springs  at  the  front 
and  rear,  respectively,  substantially  as  set 
forth." 

'*  My  invention,"  says  the  patentee  in  his 
specification,  *'  consists  in  a  peculiar  arrange- 
ment of  front  and  rear  springs  secured  inde- 
pendently to  the  reach  or  *  backbone '  of  the 
machine  in  connection  with  the  fiexible  seat 
suspended  at  the  front  and  rear  from  said  [253] 
springs.  .  .  .  These  springs,  D  and  E,  are 
secured  independentlv  to  the  perch  or  back- 
bone A.  each  spring  being  preferably  secured 
as  nearly  as  practicable  under  the  end  of 
the  saddQe  to  which  said  sprine  is  attached. 
.  .  .  In  order  to  extend  the  suspended 
fiexible  seat  as  far  forward  as  possible,  and  at 
the  same  time  secure  the  full  elasticitv  of  the 
forward  spring  D,  I  construct  the  said  spring 
with  two  wings,  h^  ^,  adapted  to  extend  for- 
ward of  the  head  B,  ana  turn  upward  and 
backward  to  connect  with  the  forward  end  of 
the  seat  C." 

If  this  claim  be  extended,  as  is  insisted  by 
the  appellant,  to  include  every  device  by 
which  a  fiexible  seat  ie  suspended  upon  the 
perch  or  backbone  of  a  bicycle  by  independ- 
ent springs  at  the  front  and  rear  ends  of  such 
seat,  it  is  anticipated  by  several  ^tents  put  in 
evidence  by  the  defendants.  Thus  in  the 
Fowler  patent  of  1880,  a  saddle  seat  is  shown 
to  be  suspended  above  the  perch  or  backbone 
upon  a  coil  spring  in  front  and  with  a  grooved 
le^  spring  in  the  rear,  these  springs  being  en- 
tirely independent  of  each  other.  In  the  Fow- 
ler patent  of  1^81  there  is  exhibited  a  saddle 
seat  suspended  from  the  backbone  bv  inde- 
pendent front  and  rear  sorinss,  though  there 
may  be  some  doubt  whether  the  seat  m  either 
of  these  cases  is  fiexible.  There  is  no  doubt, 
however,  that  in  the  Yeeder  patent  of  1882 
there  is  a  fiexible  saddle  seat  carried  upon  the 
perch  or  backbone  of  a  bicycle,  and  resting 
upon  two  parts  of  the  same  spring,  which, 
however,  cannot  be  said  to  be  entirely  inde- 
pendent of  each  other.  Evidently,  however, 
the  feature  of  fiexibility  cuts  no  figure  in  this 
case,  since  it  would  manifestly  require  no  in- 
vention to  adapt  the  Fowler  saddles  to  a  fiexible 
seat. 

In  view  of  these  patents,  the  Eirkpatrick 
patent  cannot  be  sustained  for  the  combination 
indicated  without  the  qualification,  ''substan- 
tially as  set  forth,"  at  the  end  of  the  claim, 
which  limits  it  to  a  forward  spring  adapted  to 
extend  forward  of  the  head  and  turn  upward 
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and  backward  to  connect  with  the  forward 
end  of  tbe  seat;  the  effect  of  thia  being  to  throw 
the  seat  as  far  forward  aa  possible,  and  to  ren- 
der unnecessary  any  intervening  mechanism 
or  device  between  the  forward  end  of  the  sad- 
dle and  the  perch. 

Limited  in  this  way,  it  la  dear  the  defend- 
[254]  ants  do  not  infringe,  making  use,  as  they  do, 
of  springs,  which  are  not  only  quite  di£^rent 
from  the  Eirkpatrick  springs  in  their  design, 
but  omit  the  important  particular  of  project- 
ing in  front  of  the  steering  post. 

There  toas  no  error  in  the  action  of  the  eourt 
below,  and  ite  decree  ie  therefore  affirmed. 


THB   POPE    MANTJPACTURINO    COM- 

PANY,  Appi., 

THE  GORMULLT  &  JEFPERY  MANU- 
FACTDRma  COMPANY  bt  al. 

(See  a  a  Reporter*8  ed.  264-260.) 
Patents  for  vehicle  wheele — ease  foUotoed, 

t,  The  second  and  third  claims  of  Patent  No. 
248278,  Iraued  November  8,  1881.  to  Albert  R 
Wallace,  for  an  axle  bearing  for  vehicle  wheels; 
and  the  second  and  third  claims  of  patent  No. 
280421,  issued  Julv  8, 1888,  to  the  same  person  for 
a  similar  device  are  mechanical  adaptations  of, 
or  variations  from,  what  had  before  been  exhib- 
ited by  the  Engrlish  patents,  and  are  not  inven- 
tions of  anything  essentially  noveL 

2.  The  decision  m  Pope  Mfg.  Co.  v.  Oormnlly, 
ante,  p.  414,  that  the  contract  of  December  U  1884, 
entered  into  by  defendants  with  the  plaintiff,  in 
which  they  acknowledged  the  validity  of  these 
patents,  did  not  estop  the  defendants  from  con- 
testing the  validity  of  these  patents,  followed. 

[No.  208.] 
Argued  March  10, 11,  I69i6,    Decided  April  4, 

1899. 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  tbe  United  States  for  the  Northern  Dis- 
trict of  Illinois,  dismissing  a  suit  in  equity  for 
the  infringement  of  letters  patent  No.  249278, 
issued  November  8.  1881,  to  Albert  R  Wal- 
lace, for  an  axle  bearing  for  vehicle  wheels; 
and  patent  No.  280421,  issued  July  a,  1883, 
to  the  same  person  and  for  a  similar  device. 
AfSrmed. 
See  same  case  below,  84  Fed.  Rep.  886. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  bill  in  equity  for  the  infrinire- 
ment  of  letters  patent  No.  249278,  issued  No- 
vember 8.  1881,  to  Albert  E.  Wallace,  for  an 
axle  bearing  for  vehicle  wheels;  and  patent 
No.  280421,  issued  July  8,  1888,  to  the  same 
person  and  for  a  similar  device.  In  addition  to 
the  usual  allegations  of  the  bill  for  an  infringe- 
ment, it  was  alleged  that  the  defendants  were 
bound  by  certain  covenants  in  the  contract  of 
December  1, 1884,  entered  into  with  the  plain- 
tiff, in  which  they  acknowledged  the  validity 
of  these  patents,  and  agreed  not  to  manufac- 
ture ball  bearings  such  aa  described  and  shown, 
and  made  the  subject-matter  of  ita  claim,  and 
that  they  are,  therefore,  estopped  to  deny  the 
validity  of  such  patents;  and  that  it  was  also 
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stipulated  in  said  agreement  that  tbe 
such  as  were  being  made  by  the  defcndmm 
were  contained  in  said  patents  and  covered  bj 
the  claims  thereof,  whereby  tbe  d 
were  estopped  to  deny  infringement. 

The  couit  below  held  that  the  defc 
were  not  estopped  by  this  contract;  that  tbe 
patents  were  invalid:  and  that,  if  valid,  tbey 
were  not  infringed;  and  dismissed  tbe  bill,  from 
which  decree  the  plaintiff  appadcd  to  Uus 
court    84  Fed.  Rep.  896. 


Messrs.  L.    L.    Cobiini   and 
Wetmore  for  appellant. 
Mr.  C.  K.  Omeld  for  appelleea. 


Mr.  Justice  Brown  delivered  tbe  opmioo  of 
the  court: 

As  we  have  already  held,  in  tbe  caat  tttiwien 
the  plaintiff  and  defendant  Gormally,  No.  901, 
that  the  contract  of  December  1, 1^  did  not      I 
operate  to  estop  the  defendants  from  cootertis •      j 
the  validity  of  these  patenta,  it  ianoC  neceaaary      ' 
to  consider  this  case  any  farther  ao  fiir  aa  tba 
claim  for  recovery  baaed  apon  tbit  coatiact  ia 
concerned.    The  case  moat  be  tried  aa  an  ordi- 
nary suit  in  equity  for  tba  infringement  of  a 
patent. 

(1)  Patent  No.  249278,  to  Albot  E.  Wal- 
lace, is  for  an  Improvement  in  axle  neariaaa 
for  vehicle  wheels.  The  obiect  of  tbe  ia- 
vention  seems  to  have  been  tbe  oooatmcticM 
of  a  ball  bearing  in  two  parta  in  such  mManet 
as  to  admit  of  the  wear  of  the balb  twine  taken 
up  gradually,  as  the  wear  promnea,  in  ofder 
to  keep  the  bearings  tight.  In  lefeie&oa  to 
this  he  says  in  his  specification: 

''Heretofore  many  anti-frictioo  bearisfi 
have  been  made  and  described,  indnding  van^ 
ous  forms  of  ball  bearinas,  and  tbe  latter  dMi 
have  been  constructed  so  aa  to  be  adjuatatdeldr 
wear  by  having  the  bearing  box  made  ia  twa 
or  more  parts,  and  so  that  they  nuy  be  made 
to  approach  each  other  to  tiirhten  tbe  beariof& 
In  respect  to  bearings  for  li^ht  wheels,  paitica- 
larly  for  birycles.  it  ia  desirable  to  make  tba 
parts  as  light  and  snug  and  of  aa  little  material  [i 
as  possible,  consistently  with  atreogtb.  To 
make  them  true — that  ia,  ao  that  tbe  baOa  ibaB 
be  perfect  spheres — and  of  even  diameter,  and 
that  tbe  bearing  surfaces  in  which  they  levolva 
shall  be  of  even  distance  apart,  and  of  trm 
curvature  and  shape  and  ahall  be  kept  ao,  and 
that  in  putting  together  and  adjusting  tbe  beu^ 
in^  parts  shall  be  made  to  appniach  eacb  otbor 
with  perfect  eveonesa.  It  ia  alao  dedrable  la 
make  the  parts  and  their  Jointa  as  few  as  posn- 
ble,  so  that  the  structure  comp  >aed  of  then 
when  put  together  and  in  operatioo  ahall  doc 
be  liable  to  displacement,  breakage,  or  aod 
dent. 

"It  is  the  object  of  mv  improvement  to  »- 
cure  these  desirable  qualitiea  in  an  adjustsble 
anti-friction  ball  bearing,  and  to  obviate  tbr 
diflBcultiea  aod  imperfectiona  exiating  in  pr« 
vious  attempta  in  this  direction.** 

The  second  and  third  claims  only  are  aOeged 
to  have  been  infringed.    They  are  aa  foUows: 

'*2.  The  described  ant  i  friction  bearing  for 
a  wheel  and  axle,  consisting  of  a  one  pArt  bear 
ing  box  and  a  two  part  sleeve,  having  a  ctrvoUr 
row  of  balls  within  said  box  and  between  brar- 
ing  surfaces  in  the  box  and  on  cither  pmixol  laa 
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sleeve,  tnd  adapted  for  adjustment  for  wear 
tnd  securement  in  position  on  an  axle  by  a 
•crew  thread  at  the  outer  end  of  one  part  of 
the  sleeve,  operating  to  draw  it  toward  and 
from  the  other  part,  substantially  as  set  forth. 

"8.  The  described  anti-friction  bearing  for  a 
wheel  and  axle,  consisting  of  a  two  part  coUar 
or  sleere  adapted  to  inclose  the  axle,  a  one  part 
bearing  box  indosing  said  sleeve  and  contain- 
infc  a  recess  with  bearing  surfaces  between 
which  and  a  bearing  surface  on  either  part  the 
aid  sleeve  is  held,  a  circular  row  of  balls  com- 
bioed  and  constructed  essentially  as  shown  and 
described,  for  securement  in  position  and  ad- 
justment for  wear  by  the  pressure  of  one  part 
of  the  sleeve  against  the  hub  of  the  wheel,  and 
by  an  external  thread  on  the  oth  st  part  of  the 
lieeve,  operating  in  an  internal  thread  in  a  boss 
lecared  to  the  axle  on  the  opposite  side,  sub- 
stiDtially  as  set  forth." 

In  reference  to  the  adjustability  of  his  de- 
vice he  sa.\8  that  ''it  is  obvious  that  this  bear- 
ing will  be  readily  adjustable  to  compensate 
I  for  any  wear  of  the  bearing  parts  by  simply 
loosening  the  set  screw,  and  turning  the  collar 
S',  80  that  the  thread  shall  force  it  farther  into 
the  bearing  box,  the  impinging  of  the  surface, 
p*,  upon  the  balls  tending  to  send  them  to  and 
a  properly  close  bearing  upon  the  surfaces,  qq 
tod  ppi^,  as  in  putting  the  parts  together." 

The  essence  of  this  patent,  as  we  gather  from 
the  drawingR  and  the  application,  consists  of 
two  sleeves  sliding  upon  the  axle  from  oppo- 
site directions,  the  inner  ends  of  which  are 
each  beveled  so  that  when  the  ends  are  brought 
together,  or  nearly  so,  they  will  form  a  V- 
sbaped  groove  upon  the  axle,  the  inner  one  of 
these  sleeves  resting  upon  the  hub  of  the  axle, 
sad  the  outer  one  connected  with  the  crank, 
both  the  crank  and  the  sleeve  being  threaded 
with  a  screw.  Upon  the  axle  is  fitted  a  solid 
heariog  box  with  a  similar  Y-shaped  groove 
ooQtaining  metallic  balls,  and  adapted  to  be 
partly  retained  in  the  groove  upon  the  axle 
formed  by  the  two  beveled  sleeves,  one  of 
which  is  made  adjustable,  so  as  to  approach 
very  near  to  or  in  contact  with  the  other 
■leeve,  and  thus  take  up  the  wear  of  the  balls 
by  narrowing  the  V-shaped  groove  in  which 
ther  are  contained. 

The  use  of  ball  bearings  for  bicycle  and 
other  wheels  was  so  common  at  the'  date  of 
this  patent  that  it  is  needless  even  to  allude  to 
the  large  number  of  prior  patents  upon  this 
wbjeci. 

Bearing  in  mind  that  the  peculiarity  of  this 
patent  consists  in  a  sleeve  of  two  parts,  adapted 
for  adjustment  for  wear  and  securement  in 
position  by  a  screw-thread  at  the  outer  end  of 
one  part  of  the  sleeve,  operating  to  draw  it 
toward  and  from  the  other  part,  we  find  prac- 
tically the  same  device  in  the  English  patent 
U>  James  Bate  for  improvements  in  yeloci- 
Pedes.  dated  November  14,  1878.  Figure  20 
of  this  patent  indicates  in  section  a  method  of 
ftfflxhig  and  adjusting  the  cones  of  a  veloci 
pode  front  or  back  axle  bearing.  A  fixed  cone 
oonesponding  to  the  plaintiff's  sleeve,  S,  is 
jcrewed  on  to  a  spindle,  and  has  a  sleeve 
■oimed  solid  therewith,  and  screwed  inside  and 
out  Another  adjustable  cone,  corresponding 
to  plafatifra  alecTe,  8*,  is  screwed  upon  the 
■Iceve  and  is  locked  by  a  nut  or  collar,  also 
Hi  U.  8. 


screwed  upon  the  sleeve.  The  groove  coN 
responding  to  the  V-shaped  groove  of  the  plaiHi^ 
tiff's  patent  is  formed  by  the  contact  of  theso  [2581 
two  coDCs,  precisely  as  in  the  Wallace  paten^^  *-  -' 
and  the  feature  of  adjustability  is  attained  h^ 
screwing  the  adjustable  cone  upon  the  sleevat 
as  far  as  necessary  to  tighten  the  bearings  an^l 
even  up  to  actual  contact  with  the  fixed  cone.; 
So  far  as  the  object  to  be  accomplished  is  con- 
cerned, it  makes  no  difference  which  one  of 
these  cones  is  adjustable,  so  long  as  it  affords 
opportunity  for  a  gradual  tightening  of  th« 
bearing.  If  there  be  any  difference  between 
this  and  the  Wallace  patent,  it  is  not  such  a 
difference  as  affects  the  essential  feature  of 
both,  namely,  that  of  adjustability,  or  such  as 
to  involve  any  patentable  novelty. 

The  English  patents  to  Lewis  of  1879,  and 
to  Bown  and  Hughes,  of  March,  1880,  also 
exhibit  a  somewhat  similar  device  of  a  loose 
adjustable  cone,  but  the  resemblance  to  the 
Wallace  patent  is  not  so  obvious  as  in  case  of 
the  Bate  patent. 

As  the  Bate  patent  anticipates  ever^  valuable 
feature  of  the  second  and  third  claims  of  the  « 
Wallace  patent,  it  is  unnecessary  to  consider 
the  question  of  infringement. 

(2)  Patent  number  280421,  granted  July  8, 
1888,  to  the  same  party,  is  for  an  improvement 
upon  the  device  covered  by  the  prior  patent, 
and  consists  in  providing  the  inner  sleeve  of 
that  patent,  which  surrounds  the  axle  and  rests 
against  the  hub  of  the  wheel,  with  a  fiange 
annulus,  and  attachinsr  to  the  hub  and  wh^ 
a  locking  button,  which  engages  with  notches 
or  teeth  on  the  edge  of  the  annulus,  and  locks 
it  to  the  hub  so  that  the  sleeve  will  always 
turn  with  the  axle  or  hub.  This  construction 
also  provided  for  an  adjustment  of  the  inner 
sleeve  on  the  axle  as  well  as  the  outer  sleeve. 

Another  modification  of  this  patent  not  con- 
tained in  the  first,  consists  in  the  construction 
of  the  bearing  box.  In  the  first  paent  tbi^ 
bearing  box  is  attached  directly  to  the  frame 
of  the  machine,  while  in  the  second  it  is  placed 
within  a  shell,  which  in  turn  is  attached  to  the 
frame  of  the  machine. 

The  claims  of  this  patent  alleged  to  be  in- 
fringed are  the  second  and  third,  which  read 
as  follows: 

'*  2.  Constructed  and  combined  labstantially 
as  herein  set  forth,  a  two  part  sleeve,  a  bearing 
box,  a  row  of  balls,  a  serrated  annulus,  and  a 
looking  button,  with  an  axle  and  hub  and 
flange,  essentially  as  shown  and  described. 

"8.  The  combination,  in  a  ball  bearing  do> 
vice,  of  a  free  bearing  box,  G.  and  a  shell  case, 
E,  substantially  as  set  forth." 

This  patent  contains  in  addition  all  the  sub- 
stantial features  of  the  first  patent.  Neither  of 
them  presented  any  lateral  or  side  bearing  for  the 
bearing  box,  its  entire  bearing  beintr  through 
the  bails,  both  to  support  the  weight  vertically 
and  to  resist  the  thrust.  Both  have  two  sleeves 
surrounding  the  axle.  In  the  first  patent,  one 
sleeve  was  adjustable,  while  in  the  other  the 
second  sleeve  was  also  made  adjustable,  and 
provided  with  an  annular  fiange  serrated  on  its 
circumference  to  engage  with  a  locking  but- 
ton, to  lock  it  at  any  desired  adjustment  to  the 
flange.  A  similar  serrated  ring,  with  a  cor- 
responding locking  device,  is  found  in  the 
English  patent  to  Monks,  of  1880.  who  states 

487  ' 


MO'Ses 


SUPBBMB  COUBT  OF  THB  UnITBO  StATBS. 


Oct.  Tkbic» 


[260] 


that  be  employs  "a  tamed  busb,  coolcal  at  tbe 
outer  end,  and  a  somewbat  similar  one  wbich 
ifl  screwed  upon  tbe  outside  of  tbe  first  said 
busb.  in  tbe  Y-sbaped  f^toove  wbicb  is  formed 
by  tbese  two  busbes,  wben  in  position,  I  arrange 
a  series  of  balls  wbicb  rotate  between  tbe 
busbes  and  the  lower  part  of  tbe  fork,  wbicb 
forms  a  cap,  somewbat  circular,  witb  a  seg- 
mental ffroove  in  it  for  tbe  balls  to  work  in. 
•  .  .  Tbe  outer  end  of  tbe  busb  is  formed  into 
a  milled  or  ratcbet  bead,  and  is  prevented  from 
turning  round  after  adjustment  by  means  of  a 
pawl  fastened  to  a  plate,  my  object  being 
adjustment  in  a  simple  and  efficacious  manner 
wben  required."  Tbe  sbell  case  described  in 
tbe  tbird  claim  of  tbis  patent  seems  to  be  found 
in  tbe  Salnmon  bearing  patent  of  1880  and  tbe 
Jeffery  patent  of  1888,  under  tbe  latter  of 
wbicb  tbe  defendant  is  manufacturing.  Tbe 
patent,  tbougb  issued  tbe  same  year  as  tbe 
Wallace  patent,  antedates  it,  botb  in  respect  to 
tbe  appbcatfon  and  tbe  patent  itself.  We 
agree  with  tbe  conclusion  of  tbe  court  below, 
that  "witb  these  old  devices  found  in  the  art, 
it  seems  clear  to  us  that  the  defendants  had  the 
right  to  use  the  ball  bearing  boxes  wbich  are 
shown  by  the  proof  to  have  been  embodied  in 
tbeir  machine. 

It  may  be  said  of  botb  these  patents  that 
they  are  mechanical  adaptations  of  or  varia- 
tions from  what  bad  before  been  exhibited  by 
the  English  patents,  rather  than  inventions  of 
anything  essentially  novel.  They  appear  to 
involve  sarh  immaterial  changes  as  would  be 
required  t^)  adapt  a  known  device  to  use  in  a 
cnmbiDation  witb  other  elements  already  exist- 
in  sr,  and  such  as  would  occur  to  any  skilled 
mechanic.'  Indeed ,  tbe  objects  of  these  patents, 
and  tbe  same  remark  may  be  made  of  all,  or 
nearly  all,  involved  in  these  suits,  seems  to 
have  been  principally  to  forestall  competition 
rather  than  to  obtain  tbe  just  rewards  of  an 
inventor.  It  is  true,  tbe  defendants  make  use 
of  devices  similar  in  many  particulars  to  those 
employed  by  tbe  plaintitf,  but  they,  too,  seem 
rntber  to  have  adopted  prior  and  known  de- 
vices, and  fitted  them  to  tbe  peculiar  construc- 
tion of  their  machine,  rather  than  to  have 
purloined  them  from  tbe  plaintiff. 

Tbese  cases  are  not  without  their  difficulties, 
owing  somewbat  to  tbe  complicated  nature  of 
some  of  tbe  devices,  the  number  of  antici- 

gating  patents,  the  difficulty  of  determining 
ow  far  tbe  later  ones  are  merely  colorable 
variations  of  tbe  prior  ones,  and  bow  far  thev 
involve  invention;  but  upon  tbe  best  consid- 
eration we  have  been  able  to  give  them,  we 
have  seen  no  reason  to  differ  from  the  judg- 
ment of  the  court  below  in  its  estimate  of  their 
value. 

The  decree  qf  th$  Cireuit  Court  ie  thertfore 
ufkrmed. 


HIRAM  H.  MoLANE  bt  al.,  AppU., 

9, 
Z.  KING  BT  AL. 

<8ee  S.  G.  Beporter*s  ed.  SBO-ML) 
Liability  tf  contractor  to  eubeontraetcr. 

Where  one  oontracts  to  build  a  bridge  for  oertaia 
stock  of  tbe  bridge  company  and  for  its  notes 
secured  by  mortgage  on  tbe  bridge,  and  a  snt>- 
contractor  agrees  witb  him  to  build  tbe  bridge 
for  such  stock,  and  the  original  oontzaotor  fore- 
closes his  mortgage  on  tbe  bridge  after  it  is  bnflt, 
and  buys  it  in  on  the  foreclosure  sale,  thereby 
rendering  the  stock  worthless,  tbese  facta  create 
no  Uabiiity  on  tbe  part  of  the  original  contractor 
to  the  sub-contractor;  and  the  latter  cannot  in  a 
suit  against  the  former  be  decreed  to  have  a  joint 
interest  in  the  bridge  and  obtain  an  accounting 
of  tolls  and  profits  arising  therefrom. 

I  No.  285.] 

Argued  and  Submitted  March  t4t  lS9t.    De- 
cided April  i,  189g. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  dismissing  on  demurrer,  a  suit 
in  equity  to  have  the  plaintiffs  decreed  to  be 
Jointly  interested  in  a  bridge  and  for  an  ac- 
counting of  tolls  and  profits.    Affirmed, 

Statement  by  Mr,  Justice  Brewer: 
Tbis  suit  was  orginally  commenced  in  tbe 
I  District  Court  of  j^rnes  coun^,  Texas,  on 
September  12,  1882,  and  thereafter  properly 
removed  to  the  Circuit  Court  of  tbe  United 
States  for  tbe  Western  District  of  Texas.  Tbe 
facta  as  disclosed  by  the  bill  were,  that  in  1876 
there  existed  a  corporation,  known  as  the 
Helena  Bridge  Company,  and  organised  for 
the  purposes  of  building  an  iron  bridge  over 
tbe  San  Antonio  river  at  the  town  of  Helena. 
The  defendants  King  &  Son  bad  a  oontrad 
with  the  bridge  company  for  tbe  full  construc- 
tion of  tbe  bridge,  payment  therefor  to  be 
made  partly  by  tbe  transfer  of  $10,000  of  full- 
paid  stock  and  partly  in  notes  of  tbe  corpora- 
tion, secured  by  a  mortgage  on  the  bridge. 
The  stock  was  never  issuod,  but  tbe  notes  and 
mortgage  were  duly  executed  and  delivered. 
King  &  Son  contracted  with  the  plaintiff  Ruck- 
man  to  do  part  of  tbe  work.  By  the  terms  of 
this  contract  they  were  to  have  transferred  to 
Ruckman,  in  fuU  payment  of  bis  work,  tbe 

^g  to  fraud  and  undue  fn/luenee  in  awidanee  of 
deed  or  wUL,  see  note  to  Harding  v.  Handy,  6:  429. 

A»  to  frauds  or  illegal  eonetderation^  how  far  loOl 
avoid  contract,  see  note  to  Armstrong  v.  Toler, 
0:  468. 

As  to  canceUatUm  of  a  deed  or  a  contract  in  e^ictty 
for  frauds  concealments  or  mierepreeenUUiofu  see 
note  to  Neblett  v.  Blacf  arland,  S3:  i7L 

A»  to  fraud  and  falte  repneentaHone  in  sole  of 
goode  waived  by  nrtng  for  the  price,  or  aettHno^  or  re- 
uioingpayfor  goode:  cause  of  euMnn  for  moneuor 
goode  obtained  by  falte  repreeentation,  aesigruMe: 
reHef  for  fraud  ie  barred  by  aeeent  to  tranaactions  or 
by  election  to  afftrm  the  contract,  see  wde  to  Fen- 
emore  v.  United  States,  1:  684. 

Aa  to  action  for  decetL  what  neeeeeary  to  ntetaiH, 
wee  note  to  Ming  v.  Woolfolk, »,  740. 

Aa  to  fraud  ae  a  plea  to  judgment  of  another  State^ 
see  note  to  Ohristmas  v.  Russell,  18:  475. 

As  to  Statute  of  lAmitalionB  in  eaaee  of  frauds  tm 
egifCev.  see  note  to  Steams  v.  Page,  12:  98& 
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$10,000  of  ftock.  This  contract  was  foHy 
performed  by  Rackman,  aod  in  the  amount 
doe  thereon  McLane  hecame  Jointly  interested. 
In  1880,  King  &  Son  brou|rht  suit  on  the  notes 
tod  mortga^re;  which  suit  resulted  in  a  judg- 
ment for  $10,019,  and  a  decree  of  foreclosure. 
Subsequently,  on  proper  process,  they  pur- 
chased  the  proper^,  and  still  held  it  The 
object  of  the  suit  was  to  have  the  plaintiffs 
decreed  to  be  jointly  interested  with  tne  Kings 
in  the  bridge,  and  for  an  accounting  of  tolls 
iod  the  profits  arising  therefrom.  For  the 
purpose  of  isTalidating  the  legal  effect  of  the 
foreclofiure  proceedings,  it  was  alleged  that 
such  proceedings  were  instituted  and  prose- 
cuted "with  the  fraudulent  intent  and  pur- 
pose, then  and  there  entertained  by  the  said  Z. 
bnff  and  James  A.  King,  and  actuating  them 
fai  the  premises,  to  obtun  possession  of  the 
tame  bndge  and  ita  appturtenances,  being  the 
only  property  of  value  belonging  to  said 
Helena  Bridge  Company  and  the  only  revenue- 
[uroduciDg  property  thereof,  to  render  the  stock 
uf  said  Helena  Bridge  Company  worthless  in 
the  hands  of  the  holders,  and  thereby  to  render 
the  performances  of  their  contracts  to  deliver 
stock  to  these  complainants  in  the  said  bridee 
company  unavailing  and  ineffectual  if  literally 
executed;  and  complainants  here  charge  that 
it  was  the  understanding  and  agreement  of  the 
[2621  P'^^  ^  ^^  contracts  between  said  Z.  King 
'  ft  Son  and  these  complainants  for  the  de- 
livery of  said  stock,  aa  set  forth  in  complain- 
ants'^ original  bill,  that  the  stock  should  be 
food  and  valuable  stock,  worth  fully  dollar 
for  dollar  in  the  public  market,  and  that  by 
the  institution  and  prosecution  of  their  said 
suit  agalDsi  said  Helena  Bridge  Company,  and 
by  thdr  taking  possession  oi  the  said  bridge 
and  appurtenances,  the  said  Z.  King  &  Son 
have  rcodeied  the  stock  of  said  Helena 
Bridge  Company  utterly  valueless."  It  was 
also  alleged  that  the  aeliveir  of  the  stock, 
whOe  in  law  a  literal  compliance  with  the 
terms  of  the  contract,  would  in  equity  be 
ougatoiy  and  ineffectual,  because  the  acts  of 
the  Ki  .^,  as  before  stated,  had  rendered  it 
valuele^.  A  demurrer  to  this  bOl  was  sus- 
tained, and  a  decree  of  dismissal  entered. 
From  such  decree  plaintiffs  appealed  to  this 
conrt. 

Mr.  BI.  F.  Morris*  for  appellants: 

The  decree  of  a  court  may  be  attacked  for 
fraud  of  the  parties  in  procuring  it,  as  well  as 
any  other  transaction.  And  there  is  no  rule 
of  law  and  no  reason  why  persons  who  are  not 
parties  to  a  lesdl  proceedW  may  not  attack  it 
for  fraud  if  it  seeks  to  af^ct  or  does  in  fact 
affect  their  just  rights.  It  is  only  collaterally 
that  they  can  attack  such  aproceeding. 

Seiiions  v.  Jo?in§tm,  06  U.  8.  847  (U:  600); 
num€$Y,  Serugffi,  H  U.  S.  22(24:  61);  JohMOfi 
V.  WaUrq,  111  U.  S.  640  (28:  647);  Miehadi  v. 
/W.  88  U.  8.  21  WaU.  898  (22:  620). 

This  is  a  sufBciently  equitable  cause  for  the 
intervention  of  the  equity  jurisdiction  of  the 
court.  * 

Shdion  y.  Tiffin,  47  U.  8.  6  How.  168 
(12:  887);  Atkint  y.  Dick.  89  U.  8.  14  Pet.  114 
(10:  878). 

Meur$.  A.  O.  Riddle  and  E.  B,  Davit  for 
appellees. 

J4t  r.  8. 


Mr.  Juttiee  Brewer  delivered  the  opinion 
of  the  court: 

The  foreclosure  proceeding  transferred  the 
legal  title  to  the  bridge  to  King  &  Son.  and 
rendered  the  stock  of  the  bridge  company 
valueless.  A  transfer  of  the  latter,  if  now 
possible,  would  be  of  no  benefit  to  the  plain- 
tiffs, and  is  not  desired  by  them.  That  it  was 
supposed  to  be  of  value  when  the  contract  was 
made,  and  that  it  is  now  worthless,  creates  no 
liability  against  the  Kings,  unless  they  have 
wrongfully  destroyed  that  supposed  value. 
But  it  is  not  alleged  that  King  &  Son  did  not 
give  full  value  ror  the  notes  and  mortgage,  or 
Uiat  they  were  illegally  issued  by  the  bridge 
company,  or  that  they  were  paid  id  whole  or 
in  part,  or  that  suit  was  brought  before  they 
matured,  or  a  recovery  obtained  for  a  larger 
amount  than  was  due.  In  other  words,  it  is 
not  shown  that  King  &  Son  did  other  than 
exercise  a  legal  right  of  coUectinj^  a  just  debt 
by  foreclosure  of  the  mortgage  given  to  secure 
it  By  so  doing,  they  exposed  themselves  to 
no  liability  to  others  for  the  indirect  result  of 
such  legal  act  The  allegation  that  it  was 
done  with  a  fraudulent  intent  and  purpose  to 
obtain  poraesston  of  the  bridge,  amounts  to 
nothing.  If  the  act  was  legal,  it  is  not  made 
ill^^  by  a  mere  epithet 

So  far  as  respects  the  charge,  that  it  was  the 
understanding  and  agreement  that  the  stock 
should  be  good  and  valuable  stock,  worth 
fully  dollar  for  dollar  in  the  public  market,  it 
is  enough  to  say  that  the  contract,  which  is  in 
writing  and  attached  to  the  bill,  contains  no 
such  provision.  There  is  no  stipulation  what- 
ever, expressed  or  suggested  in  that  contract 
other  than  for  the  transfer  of  this  specified 
stock.  Ruckman  took  the  chances  of  its  value. 

The  decision  ff  the  Circuit  Court  wu  rights 
and  ihe  decree  ie  qfflrmed. 


EUGENE  LOGAN  et  ai^,  Plffe.  in  Err., 

9. 

UNITED  STATES. 

(See  S.  C  Reporter^  ed.  2S8-810. 

Right  cf  eidxen  to  be  protected  against  latolese 
violenee^dutp  to  protect  prisoners — neglect  of 
duty — conspiracy  to  assault  prisoners — indict- 
ments, when  consolidated — Texas  grand  jury 
— discharge  of  jury  in  criminal  case^ihal- 
(enge  of  juror — construction  of  statutes — Rev. 
Stat.  $  868  not  applicable  to  criminal  trials 
— ^ect  of  criminal  judgment— pardon  of 
eriminal^ist  of  witnesses  in  criminal  case — 
ads  and  declarations  of  one  conspirator  esi" 
dence  against  all. 

m 

L  The  riffht  of  a  cftfzen  of  the  United  States,'  in 
the  custody  of  a  United  States  marshal  under  a 
lawful  commltnent  to  answer  for  an  offense 
against  the  Doited  States,  to  be  protected  aoaiost 

Nora.— That  where  an  Ulegal  enmJAnation  is 
proved,  dedarotions  of  one  about  the  entergnise  are 
evidence  against  eo-^onspirators^  see  note  to  ^dcoIq 
V.  Claflio,  19:  108. 

At  to  jurisdiction  of  UniUd  States  courts  over  oom- 
mon  law  offenses,  aoe  note  to  United  States  v.  Ooo- 
Udffci:  ^ZL 
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lawless  Tloleooe.  Ib  a  right  seoured  to  htm  by  the 
Gonstitutfoo  and  laws  of  the  Uoited  States;  it  is 
not  a  right  which  oan  be  Tiadicated  onlj  UDder 
the  laws  of  the  seyeral  states. 

S.  The  United  States  having  the  absolute  right  to 
hold  prisoners  for  offenses  against  it,  has  an  equal 
duty  to  protect  them,  while  so  held,  against  as- 
sault or  injury  from  any  quarter.  The  existence 
of  that  duty  on  the  part  of  the  goyemment  nec« 
essarily  implies  a  corresponding  right  of  the  pris- 
oners to  be  so  protected. 

t.  If  the  officers  of  the  United  States,  charged  with 
the  performance  of  the  duty,  in  behalf  of  the 
United  States,  of  affording  protection  to  prison- 
ers in  their  custody,  neglect  or  Tiolate  their  duty 
the  prisoners  are  not  the  less  under  the  shield  and 

.  panoply  of  the  United  States. 

i.  The  crime  of  conspiracy  to  waylay  and  assault 
prisoners  in  the  custody  of  a  United  States  Mar- 
shal, is  within  the  reach  of  the  constitutlooal 
powers  of  Congress,  and  is  covered  by  section  5608 
of  the  Revised  Statutes. 

Ii  Where  two  or  more  indictments  are  found 
against  a  person  for  the  same  act  or  for  two  or 
more  acts  connected  together,  the  court  may 
order  them  to  be  consolidated. 

C  The  Act  of  June  14, 1880,  chap,  ins,  does  not  af- 
fect the  authority  of  the  grand  Jury  for  the 

'  Northern  District  of  Texas,  slttlog  at  any  place 
at  which  the  court  is  appointed  to  be  held,  to  pre- 
sent indictments  for  offenses  oommltcod  any- 
where within  the  district. 

f  .  Whether  the  discbarge  of  the  Jury  in  a  criminal 
case  is  necessary  in  order  to  prerent  a  defeat  of 

'  the  ends  of  public  Ju&tioe,  is  a  question  to  be 
ilnaliy  decided  by  the  presiding  Judge  in  the 
sound  exercise  of  his  discretion. 

t.  A  Juror  who  has  conscientious  scruples,  which 
prevent  him  from  standing  indifferent  between 
the  government  and  the  accused,  and  from  try- 
ing the  case  according  to  the  law  and  the  evi- 
dence, is  not  an  impartial  Juror,  and  may  be 
challenged  for  cause.    (' 

f.  It  is  not  to  be  inferred  that  Congreps,  in  revising 
and  consolidating  the  statutes,  intended  to  chauffe 
their  effect,  unless  an  Intention  to  do  so  is  clearly 
expressed. 

10.  The  provision  of  section  868  of  the  Bevised 
Statutes,  that  the  laws  of  the  State  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as  to 
the  competency  of  witnesses  in  the  courts  of  the 
United  Slates  in  trials  at  common  law,  and  in 
equity  and  admiralty,  has  no  application  to  crim- 
inal trials. 

U.   A  conviction  and  sentence  can  hare  no  effect, 

by  way  of  penalty  or  of  personal  disability  or 

disqualification,  beyond  the  limits  of  the  State  in 

which  the  Judgment  is  rendered,  unless  the  stat- 

'  ute  of  another  State  gives  such  effect  to  them. 

12.  The  full  pardon  of  the  Governor  of  the  State, 
granted  to  one  convicted  after  be  had  served  out 
his  term  of  imprisonment,  thenceforth  took  away 
all  disqualifications  as  a  witness,  and  restored  his 
competency  to  testify  to  any  facts  within  his 
knowledge,  even  if  they  came  to  his  knowledge 
before  his  disqualification  had  been  removed  by 
thepardoiL 


18.  Under  Bev.  Stat  1 1088,  any  person  Indksted  of 
a  capital  offense  has  a  right  to  insist  upon  having 
a  list  of  the  witnesses  to  be  produced  on  the  trial, 
delivered  to  him  at  least  two  entire  days  before 
the  trial,  and  if  he  seasonably  does  so,  the  trial 
cannot  lawfully  proceed  untO  the  requirement 
has  been  complied  with. 

li.  In  all  cases  of  conspiracy,  the  act  of  one  con- 
spirator, in  the  prosecution  of  the  enterprise  Is 
evidence  against  all;  but  only  those  acts  and  dec- 
larations are  admissible  under  this  rule,  which 
are  done  and  made  while  the  conspiracy  is  pend- 
ing, and  in  furtherance  of  its  object.  After  the 
conspiracy  has  come  to  an  end«  whether  by  suc- 
cess or  by  failure,  the  admissions  of  one  conspir- 
ator, by  way  of  narrative  of  past  facts,  are  not 
admissible  in  evidence  against  the  others. 

[No.  1285.] 
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IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas, 
to  review  a  conviction  of  and  judgment  against 
plaintififs  in  error  for  a  conspiracy,  and  impos- 
ing 00  them  a  fine  and  imprisonment  and  in- 
eligibility to  hold  office.  Hetersed  wilh  di^ 
reetioni  to  order  a  new  trial. 

Statement  by  Mr.  Justice  Orays 
Four  indictments,  numbered  in  the  record 
38,  84,  85  and  86,  on  sections  5508  and  5509 
of  the  Revised  Statutes  (copied  in  the  mar- 

fin*)  were  returned  by  the  grand  jury  at 
anuary  term,  1890,  of  the  District  Court  for 
the  Northern  District  of  Texas,  sitting  at 
Dallas  in  that  district,  against  Eugene 
Logan.  William  Williams,  Verna  Wilkerson 
and  Clinton  Rutherford,  for  oonspiracjr  to 
injure  and  oppress  citizens  of  the  United 


^*8Ba  5&0B.  I  f  two  or  more  persons  conspire  to  in- 
jure, oppress,  threaten  or  intimidate  auy  oiuaen  in 
the  free  exercise  or  enjoyment  of  any  right  or  priv- 
ilege  secured  to  liim  by  the  Ck)nstltution  or  laws  of 
the  United  States,  or  because  of  his  having  so  ex- 
ercised the  same;  or  if  two  or  more  persons  go  in 
dtsguise  on  the  highway,  or  on  the  premisee  of  an* 
otner,  with  intent  to  prevent  or  hinder  his  free  ex- 
ercise or  enjoyment  of  any  right  or  privilege  so 
secured;  they  shall  be  fined  not  more  than  five 
thousand  dollars  and  imprisoned  notmoie  than  ten 
years,  and  shall,  moreover,  be  thereafter  ineligible 
to  any  olBce  or  place  of  honor,  profit  or  trust,  cre- 
ated by  the  Ck>nstltution  or  laws  of  the  United 
States. 

''SaafifiOO.  If  in  the  act  of  violating  any  provMoa 
in  either  of  the  two  preceding  secuons  any  other 
felony  or  misdemeanor  be  committed,  the  offender 
shall  be  punished  for  the  same  with  such  punish- 
ment as  is  attached  to  such  felony  or  misdemeanor 
by  the  laws  of  the  State  in  wmoh  the  oltonse  Is 
committed.** 

By  the  laws  of  Texas,  killing  with  malice  afore- 
thought, either  express  or  implied,  is  murder;  mur- 
der committed  with  express  malice  Is  murder  In 
the  first  degree;  the  punishment  of  murder  in  the 
first  degree  is  death,  or  imprisonment  in  the  peni- 
tentiary for  Ufe;  and  the  degree  of  murder,  as  well 
Hs  the  punishment,  is  to  be  found  bythe  jury. 
Texas  Penal  Code  of  IBTQ,  arts.  eOft,  600,  wr,  600. 


At  to  fwrtBdtMUm  cf  sCote  anA  United  Statee 
eoitrfs,  as  to  tmrUory  andt^eum,  see  note  to  United 
States  V.  Bevans,  4:  404. 

A$  to  when  person  i»1n  jeopardy:  whenjurymay 
be^iMiiargedvtiOumt  a  verdict^  former  aequittal  or 

to  £^  parts  Lange,  21:  872,  and 
161V. 

note  to  Armstrong's 

fiots  to  Ezparte 


As  to  eomvetenoy  of  wttnesses  in  UnUed  States 
courts  in  eioU  eases;  how  far  gonemedby  state  laics, 
see  note  to  Vance  v.  Oampb^  17: 168. 

That  versons  fointly  indicted  eannat  be  wOneaseo 
for  each  other;  exceptions  to  the  tule;  when  %oi/e  Of 
<me  may  he,  see  note  to  United  States  v.  Held, 
18:  1028. 

As  to  attorney  and  dient,  privOeged  communiea^ 
tions  between;  when  attorney  wia  be  eompeUed  to  tes> 
^;  how  lona  privfUge  continues^  see  ncce  to  Blaok* 
bum  V.  Crawford*  18: 186w 
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States  in  the  free  exercise  of  a  right  secnred 
to  them  by  the  Constitution  and  laws  of  the 
United  States,  and  for  murder  committed  in 
the  prosecution  of  the  conspiracy ;  and  were 
forthwith  transmitted  to  the  Circuit  Court. 
Indictment  84  averred,  in  the  first  count, 
that  on  January  19,  1889,  at  Graham,  in  the 
county  of  Youne  and  that  district,  Charles 
Marlow,  Epp  Marlow,  Alfred  Marlow, 
George  W.  Marlow,  William  D.  Burkhart 
and  Louis  Clift  were  citizens  of  the  United 
States,  and  in  the  power,  custody  and  control 
of  Edward  W.  .Johnson,  a  deputy  United 
States  marshal  for  that  district,  by  virtue  of 
writs  of  commitment  from  a  commissioner 
of  the  Circuit  Court  of  the  United  States  for 
the  district,  in  default  of  bail,  to  answer  to 
indictments  for  an  offense  against  the  laws 
of  the  United  States,  to  wit,  larceny  in  the 
Indian  country,  within  the  exclusive  Juris- 
diction of  the  United  States ;  and  that  while 
•aid  Johnson  held  them  in  his  power,  custody 
and  control,  in  pursuance  of  said  writs,  the 
defendants,  **  together  with  divers  other  evil- 
disposed  persons,  whose  names  to  the  grand- 
Jorors  aforesaid  are  unknown,  did  then  and 
niere  combine,  conspire  and  canfederate  by 
and  between  themselves,  with  force  and 
arms.  /D  injure  and  cp'^fess  them,  the  said 
Charles  Marlow,  Epp  Man«^w,  Alfred  Mar- 
low, George  W.  Marlow,  William  D.  Burk- 
hart and  DduIs  Clift,  then  and  there  citizens 
of  the  United  States  of  America,  in  the  free 
exercise  and  enjoyment  of  a  right,  and  be- 
cause they  were  then  and  there  exercising 
and  enjoying  said  right,  then  and  there  se- 
cured to  them**  **  by  the  Constitution  and  laws 
of  the  United  States,  to  wit,  the  riffht  to 
then  and  there  be  protected  bv  said  aeputy 
United  States  murshal  from  the  assault  or* 
the  defendants  and  other  evil -disposed  per- 
sons, **and  the  right  then  and  there  to  be 
held  in  the  power,  custody  and  control  of 
^^^.  said  deputy  United  States  marshal  under  and 
*®®J  by  virtue  of  said  writs  heretofore  set  forth, 
and  the  further  right,  while  in  said  custody, 
to  be  secure  in  their  persons  from  bodily 
harm  and  injunr  and  assaults  and  cruelties  un- 
til they**  "had  been  discharged  by  due  process 
of  the  laws  of  the  United  States  ;**  and  that 
the  defendants,  in  pursuance  of  such  com- 
bination and  conspiracy,  and  in  the  prose- 
cution hereof  on  January  19,  188^,  and  in 
the  night  time,  went  upon  the  highway  in 
disguise,  and  waylaid  and  assaulti^  the  said 
prisoners,  while  in  the  power,  custody  and 
control  of  said  deputy  United  States  mar- 
shal, with  loaded  shotguns,  revolvers  and 
Winchester  rifles,  and,  in  pursuance  and 
prosecution  of  the  conspiracy,  feloniously, 
willfully  and  of  their  malice  aforethought, 
mnd  from  a  deliberate  and  premeditated  do- 
ftign  to  effect  his  death,  did  with  those  weap- 
ons kill  and  murder  Epp  Marlow,  then  and 
there  in  the  peace  of  the  United  States  being ; 
(charging  the  murder  in  due  technical  form ;) 
"^  contrary  to  the  form  of  the  statute  in  sudh 
case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  United  States  of 
America.* 

The  other  counts  in  this  indictment  were 
«ubstiintially  similar,  except  that  some  of 
them  alleged  the  prisoners  to  have  been  in 
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the  custody  of  Thomas  Collier,  sheriff  and 
jailer  of  Young  coimty,  under  the  writs  of 
conmiitment  from  the  United  States  commis- 
sioner; or  alleged  Alfred  Marlow  to  have 
been  the  person  murdered ;  or  charged  one  of 
the  defendants  as  principal  and  the  others  as 
accessories  in  the  murder.    . 

Indictments  88  and  86  were  substantially 
like  84.  Indictment  85  add^  John  Levell 
and  Phlete  A.  Martin  as  defendants,  and  fbe- 
sides  counts  like  those  in  the  other  indict- 
ments, omitting,  however,  the  charge  of  mur- 
der) contained  counts  alleging  a  conspiracy 
to  obstruct  the  deputy  marshal  and  the  jailer 
in  the  execution  of  the  writs  of  commit- 
ment, and  in  pursuance  thereof,  an  attempt 
to  take  the  prisoners  from  the  jail  on  January 
17,  and  a  murder  of  some  of  them  on  the 
highway  on  January  19,  1889. 

Five  other  indictments  had  been  returned 
bv  the  grand  jur^  in  February  and  March, 
1889,  and  transmitted  to  the  Circuit  Court,  [2671 
against  Loean,  Martin  and  other  persons, 
(some  of  whom  were  not  the  same  as  in  the 
other  four  indictments,)  containing  charges, 
in  various  forms,  like  those  in  the  added 
counts  in  indictment  85. 

At  October  term,  1890,  held  at  Graham,  the 
following  proceedings  took  place- 
On  October  21.  1890.  the  district  attorney 
moved  that  the  nine  indictments  be  consoli- 
dated and  be  tried  together,  because  they 
charged  cognate  and  kindred  crimes,  and 
presented  parts  and  phases  of  the  same  trans- 
action. The  defendants  opposed  the  motion, 
because  the  indictments  set  forth  offenses  of 
different  grades,  and  were  framed  under 
different  sections  of  the  statutes,  with  dif- 
ferent penalties  and  procedures.  The  motion 
was  granted,  and  the  indictments  were  all 
consolidated  with  No.  84,  under  the  title 
*'No.  84.  consolidated;"  and  the  defendants 
excepted. 

On  October  22,  1890,  the  defendants,  ''ex- 
cepting to  the  several  indictments  presented 
against  them,  and  by  order  of  this  court 
consolidated  and  now  being  prosecuted  under 
case  No.  84  on  the  docket  of  said  court, 
charging  said  defendants  with  a  conspiracy 
to  injure  and  oppress  Charles  Marlow  and 
others  in  the  free  exercise  and  enjoyment  of 
rights  secured  to  them  by  the  Constitution 
and  laws  of  the  United  States,  move  the 
court  to  quash  said  indictments  and  dismiss 
this  prosecution,  for  the  following  reasons: 

**lst.  The  said  indictments  are  found  and 
presented  by  a  grand  jury  at  the  January 
term  of  the  United  States  Court  for  the 
Northern  District  of  Texas,  holding  session 
at  Dallas;  and  the  allocations  of  said  in- 
dictments show  that  the  offenses  therein 
charged  were  committed,  if  at  all,  in  the 
subdivision  of  said  district,  offenses  com- 
mitted in  which  are  coeuizable  alone  at  the 
term  of  the  District  and  Circuit  Court  to  be 
held  at  Graham  in  said  Young  county; 
therefore  this  court  is  without  jurisdiction. 

*'2d.    Said  indictments  charge  these  de- 
fendants with  a  oonspiracv  to  injure  and 
oppress  Charles  Marlow  and  others  named  in      roAfti 
said   indictments  in  the  free  exercise  and      i***l 
enjoyment  of  their  right  secured  to  them  by 
the  Constitution  and  laws  of   the  United 
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hifl  own  name;  If  the  anlirnment  is  of  an  undl- 
ylded  part  or  ahaie  of  sucli  ezolusive  rigbt,  the 
aasivnee  nuy  me  Infrincen  Jointlj  with  tbe  aa- 
slirnor. 

i.  Any  aarignment  or  transfer,  short  of  the  whole 
patent  or  of  the  ezduMve  right  in  a  specified 
territory  or  of  an  undivided  part  of  the  exclu- 
Biye  right.  Is  a  mere  license,  which  gives  the 
Ucensee  no  title  In  the  patent,  and  no  right  to 
sue  at  law  In  his  own  name  for  an  infrlDgement. 

1  An  assignment  of  all  the  patentee's  right,  title 
and  interest  in  and  to  certain  letters  patent  on 
velocipedes,  so  far  as  said  patent  relates  to  or 
eovers  the  adjustable  hammock  seat  or  saddle, 
which  Is  the  second  claim  of  the  patent,  except 
the  right  to  use  said  seat  or  saddle  in  connection 
with  the  velocipede  made  by  the  assignor,  is  a 
mere  license  and  does  not  vest  in  the  assignee  or 
his  assigns  the  legal  title  to  the  second  claim  nor 
the  right  to  sue  in  his  own  name  upon  it. 

e.  The  first  claim  of  patent  No.  814142  imued  to 
Thomas  J.  Kirkpatrick,  March  17,  188S,  for  a 
bicycle  saddle,  is  limited  to  a  forward  spring 
adapted  to  extend  forward  of  the  head  and  turn 
upward  and  backward  to  connect  with  tbe  for- 
ward end  of  the  seat;  and,  so  limited,  the  de- 
fendants do  not  infringe  It. 

[No.  207.] 

Argued  March  10,  II,  1892.    Decided  Afnil  4, 

1892. 

APFBAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  tbe  Northern  Dis- 
trict of  niiDois,  dismissing  a  suit  in  equity  for 
tbe  infringement  of  letters  patent  No.  216231 
issued  to  John  Shire,  June  8,  1879,  for  an  im- 
provement Id  velocipedes  and  of  letters  patent 
No.  814142  issued  March  17, 1885,  to  Thomas 
J.  Kirkpatrick  for  a  bicycle  saddle.  A  fflrmed. 
See  same  case  below,  84  Fed.  Rep.  898. 

Statement  by  Mr.  Justice  Brown: 
This  was  a  bill  in  equity  for  tbe  infringe- 
ment of  two  letters  patent  namely,  No.  216- 
231,  issued  to  John  Snire,  June  8, 1879,  for  an 
improvement  in  velocipedes,  and,  second,  pat- 
ent Na  814142,  issued  March  17,  1886,  to 
Thomas  J.  Elirkpatrick,  for  a  bicycle  saddle. 
Both  patents  were  contested  by  the  defend- 
ants upon  the  grounds  of  their  invalidity  and 
Don-iniringement,  and  in  addition  thereto  it 
was  insisted  that  plaintiff  had  no  title  to  tbe 
Shire  patent  Upon  tbe  hearing  in  tbe  court 
below  tbe  bill  was  dismissed,  and  plaintiff  ap- 
pealed to  this  court    84  Fed.  Rep.  898. 

Meeere.  L.  L.  Cobnm  and  Edmand  Wet- 
more  for  appellant. 
Mr.  C.  VL  Ollleld  for  appellees. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court: 

There  are  two  patentB  involved  in  this  case, 
both  of  which  relate  to  what  is  known  aa  ham- 
mock saddles  for  bicycles. 

(1)  The  second  claim  of  the  Shire  patent. 
No.  218281,  which  is  tbe  only  one  alleged  to 
be  infringed,  and  tbe  only  one  to  which  tbe 
plaintiff  appears  to  have  the  title,  is  as  fol- 
lows: 

"2.  In  a  velocipede,  an  adjustable  hammock 
seat  J,  sobstantiaily  as  set  forth." 

Plaintiff  derives  its  title  to  this  patent  bv  as- 
signment from  Thomas  KirkpatridE,  who  him- 
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self  claimed  title  to  it  from  Shire,  the  paten- 
tee, under  the  following  instrument: 

"Be  it  known,  that  I,  John  Shire,  of  De- 
troit, Wavne  county,  Michigan,  for  and  in 
consideration  of  one  dollar  and  other  valuable 
considerations  to  me  paid,  do  hereby  sell  and 
assiffn  to  Thomas  J.  Kirkpatrick,  of  Spring- 
field, Clark  county,  Ohio,  all  my  right,  title, 
and  interest  in,  and  to  the  letters  patent  on 
velocipedes  granted  to  me  June  8,  1879,  and 
No.  216281,  including  all  rights  for  past  in- 
fringement  so  far  as  said  patent  relates  to  or 
covers  the  adjustable  hammock  seat  or  saddle, 
except  tbe  ri^bt  to  use  said  seat  or  saddle  in 
connection  with  the  velocipede  made  by  me 
under  said  patent,  in  my  business  at  Detroit 

"Signed  and  delivered  at  Detroit,  this  10th 
day  of  July,  1884. 

"John  Shirb. 
"Witness:  J.  M.  Emerson." 

The  instrument  should  evidently  be  read  as 
though  there  were  a  comma  after  tbe  word 
"in frio cement,"  as  tbe  following  words  are 
evidently  intended  as  a  limitation  upon  the 
prior  granting  clause.  It  is  then  only  so  far 
as  this  patent  "relates  to  or  covers  tbe  adjust- 
able hammock  seat  or  saddle,"  that  tbe  paten- 
tee conveys  his  right  to  tbe  same  to  Kirk- 
patrick. Tbe  patent  itself  contains  four 
claims,  and  covers  not  only  tbe  adjustable 
hammock  seat  mentioned  in  Ibe  second  claim, 
but  three  combinations  set  forth  io  other 
claims,  of  which  the  hammock  seat  is  an  ele- 
ment in  only  one. 

Did  this  instrument,  then,  vest  in  Kirk- 
patrick tbe  legal  title  to  that  element  in  tbe 
patent  embodied  in  tbe  second  claim,  or  was 
this  a  mere  license,  giving  him  a  right  to 
make,  use,  and  sell  tbe  device  in  this  claim, 
but  not  vesting  in  him  the  legal  title,  or  en- 
abling him  to  sue  thereon  in  bis  own  name, 
nor  to  convey  such  right  to  tbe  plaintiff?  It 
really  involves  tbe  question,  which  is  one  of 
considerable  importance,  whether  a  patentee 
can  split  up  bis  patent  into  as  many  different 
parts  as  there  are  claims,  and  vest  the  legal 
title  to  those  claims  in  as  many  different  per- 
sons. This  question  has  never  before  been 
squarely  presented  to  this  court,  but,  in  view 
of  our  pnor  adjudications,  it  presents  no  great 
difficulty.  The  leading  case  upon  this  subject 
is  that  of  Gayler  v.  Wilder,  61  U.  S.  10  How. 
477,  494  [13:  504,  511],  wherein  it  was  held 
(hat  tbe  grant  of  an  exclusive  right  to  make 
and  vend  an  article  within  a  certain  territory, 
upon  paying  to  the  assignor  a  cent  per  pound, 
reserving  to  the  asfti^nor  tbe  right  to  use  and 
manufacture  tbe  article  by  paying  to  the  as- 
signee a  cent  pjer  pound,  was  only  a  license, 
and  that  a  suit  for  tbe  infringement  of  tbe 
patent  right  must  be  brought  in  the  name  of 
the  assignor.  While  that  of  course  was  a  dif- 
ferent question  from  tbe  one  involved  in  this 
case,  the  trend  of  tbe  entire  opinion  is  to  the 
elTect  that  the  monopoly  granted  by  law  to 
tbe  patentee  is  for  one  entire  thing,  and  that 
in  order  to  enable  tbe  assignee  to  sue,  the  as- 
signment must  convey  to  him  tb<^  entire  and 
unqualified  monopoly  which  the  patentee  held, 
in  the  territory  specified,  and  that  any  assign- 
ment short  of  that  is  a  mere  license.  "For,** 
said  C?titf  Justice  Taney,  "it  was  obviously 
not  the  intention  of  the  Legislature  to  permit 
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MTeral  monopolies  to  be  made  out  of  one,  and 
divided  amonff  different  persons  within  the 
iUie  limits,  ^uch  a  division  would  ineyi- 
tably  lead  to  fraudulent  impositions  upon  per- 
sona who  desired  to  purchase  the  use  of  the 
improTemeot,  and  would  subiect  a  party  who» 
under  a  mistake  aa  to  his  rights,  used  the  in- 
▼entioB  without  authority,  to  be  harassed  by  a 
multiplicity  of  suits  instead  of  one,  and  to  suc- 
coMiTe  recoveries  of  damages  by  different  per- 
sona holding  different  portions  of  the  patent 
riffht  in  the  same  place.  Unquestionably,  a 
contract  for  the  purchase  of  any  portion  of 
the  patent  ri.olit  may  be  good  as  between  the 
parties  as  a  hcenae.  and  enforced  as  such  in 
the  courts  of  Justice.  But  the  legal  right  in 
the  monopoly  remains  in  the  patentee,  and  he 
alone  can  maintain  an  action  against  a  third 
party  who  commits  an  infringement  upon  it." 
As  the  assignment  was  neither  ef  an  undivided 
interest  in  the  whole  patent,  nor  of  an  exclu- 
sive right  within  a  certain  territory,  it  was 
held  to  be  a  mere  license.    » 

In  Waterman  v.  Mack^.zie,  188  U.  S.  252 
[S4: 923],  an  agreement  by  which  the  owner  of 
a  patent  granted  to  another  "  the  sole  and  ex- 
clusive ngbt  and  license  to  manufacture  and 
sell"  a  patented  article  throughout  the  United 
States,  (not  expressly  authorizing  him  to  use 
it),  was  held  not  to  be  an  assignment,  but  a  li- 
cense, and  to  give  the  licensee  no  right  to  sue 
in  his  own  mme.  The  language  used  by  the 
court  in  this  case  was  a  reafflrmance  of  that 
employed  by  Chirf  Jtt^tiee  Taney  in  Gayler 
▼.  Wilder,  to  the  effect  that  the  monopoly 
granted  by  the  patent  laws  is  one  entire  thing, 
and  cannot  be  divided  into  parts,  except  as  au- 
thorized by  those  laws;  and  thut  the  right  of 
the  patentee  to  assign  his  monopoly  was  limit- 
ed, either,  first,  to  the  whole  patent,  com- 
prising the  exclusive  right  to  make,  use,  and 
vend  the  invention  throughout  the  United 
States;  or,  second,  to  an  undivided  part  or 
share  of  that  exclusive  right;  or,  third,  to  the 
exclusive  right  under  the  patent  within  and 
tbrougfaoiit  a  specified  territory.  Rev.  Stat 
4898.  "A  transfer,"  said  the  court,  "of  either 
of  these  three  kinds  of  interests  is  an  assign- 
ment, properlv  speaking,  and  vests  in  the  as- 
si^ee  a  title  in  so  mucn  of  the  patent  itself. 
with  a  right  to  sue  infringers:  in  the  second 
case.  Jointly  with  the  assignor;  in  the  first  and 
third  cases,  in  the  name  of  the  assignee  alone. 
Any  assignment  or  transfer,  short  of  one  of 
these.  Is  a  mere  license,  givine  the  licensee  no 
title  in  the  patent,  and  no  right  to  sue  at  law 
in  his  own  name  for  an  infringement." 

We  see  no  reason  to  qualify  in  anv  way  the 
language  of  these  opinions.  WhDe  it  is  some- 
times said  that  each  claim  of  a  patent  Is  a  sep- 
arate patent,  it  is  true  only  to  a  limited  extent. 
Doubtless  separate  defenses  may  be  interposed 
to  different  claims,  and  some  may  be  held  to 
be  good  and  others  bad,  but  it  might  lead  to 
voiy  great  confusion  to  permit  a  pateutee  to 
split  up  his  title  within  the  same  territory  into 
as  many  different  parts  as  there  are  claims. 
If  he  could  do  this,  his  assignees  would  have 
the  same  right  they  now  have  to  assign  the 
title  to  certain  territory,  and  the  legal  title  to 
the  patent  might  thus  be  distributed  among  a 
hundred  persons  at  the  same  time.  Such  a 
division  of  the  legal  title  would  also  be  provo- 
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cative  of  litigation  among  the  assignees  them- 
selves as  to  the  exact  boundaries  of  thchr  re-  ; 
speclive  title&  We  think  the  so-called  assign- 
ment to  Eirkpatrick  was  a  mere  license,  and 
did  not  vest  in  him  or  hit  assigns  the  legal  ' 
title  to  the  secood  claim  nor  the  right  to  sue 
in  his  own  name  upon  it. 

This  disposition  of  the  assignment  renders  it 
unnecessary  to  discuss  the  validity  of  the  pat- 
ent. 

(2)  Patent  No.  814142,  to  Thomas  J.  Ehrk- 
pntrick,  issued  March  17. 1885.  contaios  four 
claims,  the  first  one  of  which  is  relied  upon 
to  sustain  this  bill.    This  claim  is  as  follows: 

"1.  The  combination,  with  the  perch  or 
backbone  of  a  bicycle  or  similar  vehicle,  of  inde- 
pendent front  and  rear  springs  secured  to  said 
perch  or  backbone,  and  a  fiexible  seat  sus- 
pended directly  from  said  springs  at  the  front 
and  rear,  respectively,  substantially  as  set 
forth." 

'*  My  inventioo,"  says  the  patentee  in  his 
specification,  *'  consistB  in  a  peculiar  arrange- 
ment of  front  and  rear  springs  secured  ioae- 
pendeotly  to  the  reach  or  *  backbone '  of  the 
machine  in  connection  with  the  fiexible  seat 
suspended  at  the  front  and  rear  from  said  [253] 
springs.  .  .  .  These  springs,  D  and  £,  are 
secured  independentlv  to  the  perch  or  back- 
bone A,  each  spring  being  preferably  secured 
as  nearly  as  practicable  under  the  end  of 
the  saddle  to  which  said  spring  is  attached. 
...  In  order  to  extend  £e  suspended 
fiexible  seat  as  far  forward  as  possible,  and  at 
the  same  time  secure  the  full  elasticity  of  the 
forward  spring  D,  I  construct  the  saia  spring 
with  two  wings,  b^  6*,  adapted  to  extend  for- 
ward of  the  bead  B,  and  turn  upward  and 
backward  to  connect  with  the  forward  end  of 
the  seat  C." 

If  this  claim  be  extended,  as  is  insisted  by 
the  appellant,  to  include  every  device  by 
which  a  fiexible  seat  Sc  suspended  upon  the 
perch  or  backbone  of  a  bicycle  by  independ- 
ent springs  at  the  front  and  rear  ends  of  such 
seat,  it  is  anticipated  by  several  ^tents  put  in 
evidence  by  the  defendants.  Thus  in  the 
Fowler  patent  of  1880,  a  saddle  seat  is  shown 
to  be  suspended  above  the  perch  or  backbone 
upon  a  coil  spring  in  front  and  with  a  grooved 
leaf  spring  in  the  rear,  these  sprincs  being  en- 
tirely independent  of  each  other.  In  the  Fow- 
ler patent  of  1^81  there  is  exhibited  a  saddle 
seat  suspended  from  the  backbone  bv  inde- 
pendent front  and  rear  soriuKS,  though  there 
may  be  some  doubt  whether  the  seat  in  either 
of  these  cases  is  fiexible.  There  is  no  doubt, 
however,  that  in  the  Veeder  patent  of  1882 
there  is  a  fiexible  saddle  seat  carried  upon  the 
perch  or  backbone  of  a  bicycle,  and  resting 
upon  two  parts  of  the  same  spring,  which, 
however,  cannot  be  said  to  be  entirely  inde- 
pendent of  each  other.  Eridently,  however, 
the  feature  of  fiexibility  cuts  no  figure  in  this 
case,  since  it  would  manifestly  require  no  in- 
vention to  adapt  the  Fowler  saddles  to  a  fiexible 
seat. 

In  view  of  these  patents,  the  Kirkpetrick 
patent  cannot  be  sustained  for  the  combination 
indicated  without  the  qualification,  "  substan- 
tially as  set  forth,"  at  the  end  of  the  claim, 
which  limits  it  to  a  forward  spring  adapted  to 
extend  forward  of  the  head  and  turn  upward 
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hifl  own  name;  If  the  anlirninent  is  of  an  nndi- 
ylded  part  or  ahaie  of  such  ezolusive  right,  the 
assignee  may  sue  infringers  Jolntiy  with  the  as- 
signor. 

4.  Any  assignment  or  transfer,  short  of  the  whole 
patent  or  of  the  exclusive  right  in  a  specified 
territory  or  of  an  undivided  part  of  the  exclu- 
sive right,  is  a  mere  license,  which  gives  the 
licensee  no  title  in  the  patent,  and  no  right  to 
sue  at  law  In  his  own  name  for  an  infringement. 

i.  An  assignment  of  all  the  patentee*s  right,  title 
and  interest  in  and  to  certain  letters  patent  on 
velocipedes,  so  far  as  satd  patent  relates  to  or 
covers  the  adjustable  hammock  seat  or  saddle, 
which  is  the  second  claim  of  the  patent,  except 
the  right  to  use  said  seat  or  saddle  in  connection 
with  the  velocipede  made  by  the  assignor,  is  a 
mere  license  and  does  not  vest  in  the  assignee  or 
his  aasigos  the  legal  title  to  the  second  claim  nor 
the  right  to  sue  in  his  own  name  upon  it. 

t.  The  first  claim  of  patent  No.  814142  imued  to 
Thomas  J.  Kirkpatrick,  March  17,  188S,  for  a 
bicycle  saddle,  is  limited  to  a  forward  spring 
adapted  to  extend  forward  of  the  head  and  turn 
upward  and  backward  to  connect  with  the  for- 
ward end  of  the  seat;  and,  so  limited,  the  de- 
fendants do  not  infringe  it. 

[No.  207.] 

Argued  March  10, 11,  l89t.    Decided  April  4, 

1892. 

0 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  lUiDois,  dismissiog  a  suit  in  equity  for 
the  iDfrincemeDt  of  letters  patent  No.  216231 
issued  to  John  Shire,  June  8,  1879,  for  an  im- 
provement  in  velocipedes  and  of  letters  patent 
No.  814142  issued  March  17, 1885,  to  Thomas 
J.  Kirkpatrick  for  a  bicycle  saddle.  A  fflrmed. 
See  same  case  helow,  84  Fed.  Rep.  898. 

Statement  by  Mr,  Justice  Brown: 
This  was  a  bill  in  equity  for  the  infringe- 
ment of  two  letters  patent,  namely.  No.  216- 
231,  issued  to  John  Shire,  June  8,  1879,  for  an 
iroprovement  in  velocipedes,  and,  second,  pat- 
ent Na  814142,  issued  March  17,  1886,  to 
Thomas  J.  ELirkpatrick,  for  a  bicycle  saddle. 
Both  patents  were  contested  by  the  defend- 
ants upon  the  grounds  of  their  invalidity  and 
Don-infiingement,  and  in  addition  thereto  it 
was  insisted  that  plaintiff  had  no  title  to  the 
Shire  patent  Upon  the  hearing  in  the  court 
below  the  bill  was  dismissed,  and  plaintiff  ap- 
pealed to  this  court    84  Fed.  Rep.  898. 

Meeere.  L.  L.  Cobnm  and  Edmond  Wet- 
more  for  appellant 
Mr.  C.  Bl  Ollleld  for  appellees. 

Mr,  Jvitiee  Brown  delivered  the  opinion 
of  the  court: 

There  are  two  patents  involved  in  this  case, 
both  of  which  relate  to  what  is  known  as  ham- 
mock saddles  for  bicycles. 

(1)  The  second  claim  of  the  Shire  patent. 
No.  218231.  which  is  the  only  one  alleged  to 
be  infringed,  and  the  only  one  to  which  the 
plaintiff  appeara  to  have  the  title,  is  as  fol- 
lows: 

"2.  In  a  velocipede,  an  adjustable  hammock 
seat  J.  substantially  as  set  forth." 

Plaintiff  derives  its  title  to  this  patent  bv  as- 
signment from  Thomas  Kirkpatrick,  who  hlm- 
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self  claimed  title  to  it  from  Shire,  the  paten- 
tee, under  the  following^  instrument: 

"Be  it  known,  that  I,  John  Shire,  of  De- 
troit, Wayne  county,  Michigan,  for  and  in 
consideration  of  one  dollar  and  other  valuable 
considerations  to  me  paid,  do  hereby  sell  and 
assien  to  Thomas  J.  Kirkpatrick,  of  Spriog- 
fleld,  Clark  county,  Ohio,  all  my  right,  title, 
and  interest  in.  and  to  the  letters  patent  on 
velocipedes  granted  to  me  June  8, 1879,  and 
No.  216231,  including  all  rights  for  past  in- 
fringement so  far  as  said  patent  relates  to  or 
covers  the  adjustable  hammock  seat  or  saddle, 
except  the  ri^ht  to  use  said  seat  or  saddle  in 
connection  with  the  velocipede  made  by  me 
under  said  patent,  in  my  business  at  Detroit 

"Signed  and  delivered  at  Detroit  this  10th 
day  of  July,  1884. 

"John  Shirb. 
"Witness:  J.  M.  Emerson." 

The  instrument  should  evidently  be  read  as 
though  there  were  a  comma  after  the  word 
"iufnni^ement"  as  the  following  words  are 
evidently  intended  as  a  limitation  upon  the 
prior  granting  clause.  It  is  then  only  so  far 
as  this  patent  "relates  to  or  covers  the  adjust- 
able hammock  seat  or  saddle.'*  that  the  paten- 
tee conveys  his  right  to  the  same  to  Kirk- 
patrick. Tbe  patent  itself  contains  four 
claims,  and  covers  not  only  the  adiustable 
hammock  seat  mentioned  in  the  second  claim, 
but  three  combinations  set  forth  io  other 
claims,  of  which  the  hammock  seat  is  an  ele- 
ment in  only  one. 

Did  this  instrument,  then,  vest  in  Kirk- 
patrick tbe  legal  title  to  that  element  in  tbe 
patent  embodied  in  the  second  claim,  or  was 
this  a  mere  license,  giving  him  a  right  to 
make,  use,  and  sell  tbe  device  in  this  claim, 
but  not  vesting  in  him  the  legal  title,  or  en- 
abling him  to  sue  thereon  in  his  own  name, 
nor  to  convey  such  right  to  the  plaintiff?  It 
reallv  involves  the  question,  which  is  one  of 
considerable  importaoce,  wbether  a  patentee 
can  split  up  his  patent  into  as  many  different 
parts  as  there  are  claims,  and  vest  the  l^gal 
title  to  those  claims  in  as  many  different  per- 
sons. This  question  has  never  before  been 
squarely  presented  to  this  court,  but,  in  view 
of  our  prior  adjudications,  it  presents  no  great 
difficulty.  The  leading  case  upon  this  subject 
is  that  of  Gayler  v.  WiSier,  61  U.  S.  10  How. 
477,  494  [13:  504,  511],  wherein  it  was  held 
(hat  tbe  grant  of  an  exclusive  right  to  make 
and  venaan  article  witbin  a  certain  territory, 
upon  paying  to  the  assignor  a  cent  per  pound, 
reserving  to  tbe  asffipnor  tbe  right  to  use  and 
manufacture  the  article  by  paying  to  the  as- 
signee a  cent  per  pound,  was  only  a  licence, 
and  that  a  suit  for  tbe  infringement  of  the 
patent  right  must  be  brought  in  the  name  of 
the  assignor.  While  that  of  course  was  a  dif- 
ferent question  from  the  one  involved  in  this 
case,  the  trend  of  the  entire  opinion  is  to  the 
effect  that  tbe  monopoly  granted  by  law  to 
tbe  patentee  is  for  one  entire  thing,  and  that 
in  order  to  enable  tbe  assignee  to  sue,  the  as- 
signment must  convey  to  him  th^  entire  and 
unqualified  monopoly  which  the  patentee  held, 
in  the  territory  specified,  and  that  any  assigo- 
ment  short  of  that  is  a  mere  license.  "For,** 
said  C7«^f  Justice  Taney,  "it  was  obviouslv 
not  the  intention  of  theliegislature  to  permit 
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sleeve,  and  adapted  for  adjustment  for  wear 
and  securemeot  in  position  on  an  axle  by  a 
screw  thread  at  the  outer  end  of  one  part  of 
the  sleeve,  operating  to  draw  it  toward  and 
from  the  other  part,  substantially  as  set  forth. 

"8.  The  described  anti-friction  bearing  for  a 
wheel  and  axle,  consisting  of  a  two  part  coUar 
or  sleeve  adapted  to  inclose  the  axle,  a  one  part 
bearing  box  indosing  said  sleeve  and  contain- 
ing a  recess  with  bearing  surfaces  between 
which  and  a  bearing  surface  on  either  part  the 
said  sleeve  is  held,  a  circular  row  of  balls  com- 
bined and  constructed  essentially  as  shown  and 
described,  for  securement  in  position  and  ad- 
justment for  wear  by  the  pref^ure  of  one  part 
of  the  sleeve  against  the  hub  of  the  wheel,  and 
by  an  external  thread  on  the  oth  at  part  of  the 
sleeve,  operating  in  an  Internal  thread  in  a  boss 
secured  to  the  axle  on  the  opposite  side,  sub- 
stantiallv  as  set  forth." 

In  reference  to  the  adjustability  of  his  de- 
vice he  sax  s  that  "it  is  obvious  that  this  bear- 
ing will  be  readily  adjustable  to  compensate 

[2671  ^^'  °°7  ^^^  ^'  ^^^  bearing  parts  by  simply 
^  -*  loosenmg  the  set  screw,  and  turning  the  collar 
8',  so  that  the  thread  shall  force  it  farther  in  to 
the  bearing  box,  the  impinging  of  the  surface, 
p\  upon  the  balls  tending  to  send  them  to  and 
a  properly  close  bearing  upon  the  surfaces,  qq 
and  pp*,  as  in  putting  the  parts  together." 

The  essence  of  this  patent,  as  we  gather  from 
the  drawings  and  the  application,  consists  of 
two  sleeves  sliding  upon  the  axle  from  oppo- 
site directions,  the  inner  ends  of  which  are 
each  beveled  so  that  when  the  ends  are  brought 
together,  or  nearly  so,  they  will  form  a  V- 
shaped  groove  upon  the  axle,  the  inner  one  of 
these  sleeves  resting  upon  the  hub  of  the  axle, 
and  the  outer  one  connected  with  the  crank, 
both  the  crank  and  the  sleeve  being  threaded 
with  a  screw.  Upon  the  axle  is  fitted  a  solid 
bearing  box  with  a  similar  Y-shaped  groove 
containing  metallic  balls,  and  adapted  to  be 
partly  retained  in  the  groove  upon  the  axle 
formed  by  the  two  beveled  sleeves,  one  of 
which  is  made  adjustable,  so  as  to  approach 
very  near  to  or  in  contact  with  the  other 
sleeve,  and  thus  take  up  the  wear  of  the  balls 
by  narrowing  the  V-shaped  groove  in  which 
tbej  are  contained. 

The  use  of  baU  bearings  for  bicycle  and 
other  wheels  was  so  common  at  the"  date  of 
this  patent  that  it  is  needless  even  to  allude  to 
the  laige  number  of  prior  patents  upon  this 
subject. 

Bearing  in  mind  that  the  peculiarity  of  this 
patent  consists  in  a  sleeve  of  two  parts,  adapted 
for  adjustment  for  wear  and  securement  in 
position  by  a  screw-thread  at  the  outer  end  of 
one  part  of  the  sleeve,  operating  to  draw  it 
toward  and  from  the  otiier  part,  we  find  prac- 
tically the  same  device  in  the  Enirlish  patent 
to  James  Bate  for  improvements  in  veloci- 
pedes, dated  November  14,  1878.  Figure  20 
of  this  patent  indicates  in  section  a  method  of 
affixing  and  adjusting  the  cones  of  a  veloci 
pede  front  or  back  axle  bearing.  A  fixed  cone 
corresponding  to  the  plaintiff's  sleeve,  S,  is 
screwed  on  to  a  spindle,  and  has  a  sleeve 
formed  solid  therewith,  and  screwed  inside  and 
out.  Another  adjustable  cone,  corresponding 
to  plaintiiTs  sleeve,  8*,  is  screwed  upon  the 
sleeve  and  is  locked  by  a  nut  or  collar,  also  I 
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screwed  upon  the  sleeve.  The  groove  oo^ 
responding  to  the  V-shaped  groove  of  the  plaint 
tiff's  patent  is  formed  by  the  contact  of  thesQ  rossi 
two  cooes,  precisely  as  in  the  Wallace  patent^  '*  -' 
and  the  feature  of  adjustability  is  attained  bj| 
screwing  the  adjustable  cone  upon  the  sleevo 
as  far  as  necessary  to  tighten  the  bearings  an^ 
even  up  to  actual  contact  with  the  fixed  cone., 
8o  far  as  the  object  to  be  accomplished  is  con* 
cerned,  it  makes  no  difference  which  one  of 
these  cones  is  adjustable,  so  long  as  it  affords 
opportunitv  for  a  gradual  tigbtening  of  tho 
bearing.  If  there  be  any  di&rence  between 
this  and  the  Wallace  patent,  it  is  not  such  a 
difference  as  affects  the  essential  feature  of 
both,  namely,  that  of  adjustability,  or  such  at 
to  involve  any  patentable  novelty. 

The  English  patents  to  Lewis  of  1870,  and 
to  Bown  and  Hughes,  of  March,  1880,  also 
exhibit  a  somewhat  similar  device  of  a  looao 
adjustable  cone,  but  the  resemblance  to  the 
Wallace  patent  is  not  so  obvious  as  in  case  of 
the  Bate  patent. 

As  the  Bate  patent  anticipates  everv  valuable 
feature  of  the  second  and  third  claims  of  the  « 
Wallace  patent,  it  is  unnecessary  to  consider 
the  question  of  infringement. 

(2)  Patent  number  280421,  granted  July  8, 
1888,  to  the  same  party,  is  for  an  improvement 
upon  the  device  covered  by  the  prior  patent, 
and  consists  in  providing  the  inner  sleeve  of 
that  patent,  which  surrounds  tbe  axle  and  rests 
against  the  hub  of  the  wheel,  with  a  flange 
annul  us,  and  attaching  to  the  hub  and  wheel 
a  locking  button,  which  engages  with  notches 
or  teeth  on  tbe  edge  of  the  annulus,  and  locks 
it  to  the  hub  so  that  the  sleeve  will  always 
turn  with  the  axle  or  hub.  This  construction 
also  provided  for  an  adjustment  of  the  inner 
sleeve  on  the  axle  as  well  as  the  outer  sleeve. 

Another  modification  of  this  patent  not  con- 
tained in  the  first,  consists  in  tbe  construction 
of  the  bearing  box.  In  the  first  parent  tb^ 
bearing  box  is  attached  directly  to  the  frame 
of  the  machine,  while  in  tbe  second  it  is  placcKl 
within  a  shell,  which  in  turn  is  attached  to  the 
frame  of  the  machine. 

The  claims  of  this  patent  alleged  to  be  in« 
fringed  are  the  second  and  third,  which  read 
as  follows: 

"  2.  Constructed  and  combined  substantially 
as  herein  set  forth,  a  two  part  sleeve,  a  bearing 
box,  a  row  of  balls,  a  serrated  annulus,  and  a 
looking  button,  with  an  axle  and  hub  and 
flange,  essentially  as  shown  and  described. 

*'8.  The  combination,  in  a  l>all  bearing  de- 
vice, of  a  free  bearing  box,  G,  and  a  shell  case, 
E,  substantially  as  set  forth." 

This  patent  contains  in  addition  all  the  sub- 
stantial features  of  the  first  patent.  Neither  of 
them  presen  ted  any  lateral  or  side  bearing  for  the 
bearing  box,  its  entire  bearing  beinir  through' 
the  baHs,  both  to  support  the  weight  verticaUy 
and  to  resist  tbe  thrust.  Both  have  two  sleeves 
surrounding  the  axle.  In  the  first  patent,  one 
sleeve  was  adjustable,  while  in  the  other  the 
second  sleeve  was  also  made  adjustable,  and 
provided  with  an  annular  flange  serrated  on  its 
circumference  to  engage  with  a  locking  but- 
ton, to  lock  it  at  any  desired  adjustment  to  the 
flange.  A  similar  serrated  ring,  with  a  cor- 
responding locking  device,  is  found  in  tbe 
Eoglish  patent  to  Monks,  of  1880.  who  states 

487  ^ 


860-203 


8UFRB1CB  COUBT  OP  THB  UmITBO  STATBflL 


Oct. 


[260] 


that  he  employs  "a  turned  bush,  coDical  at  the 
outer  end,  and  a  somewhat  similar  one  which 
is  screwed  upon  the  outside  of  the  first  said 
bush.  In  the  V-shaped  groove  which  is  formed 
by  these  two  bushes,  when  in  position,  I  arrange 
a  series  of  balls  which  rotate  between  the 
bushes  and  the  lower  part  of  the  fork,  which 
forms  a  cap,  somewhat  circular,  with  a  seg- 
mental grooTC  in  it  for  the  balls  to  work  in. 
•  .  .  The  outer  end  of  the  bush  is  formed  into 
a  milled  or  ratchet  bead,  and  is  prey  en  ted  from 
turning  round  after  adjustment  by  means  of  a 
pawl  fastened  to  a  plate,  my  object  being 
adjustment  in  a  simple  and  efficacious  manner 
when  required."  The  shell  case  described  in 
the  third  claim  of  this  patent  seems  to  be  found 
in  the  Salamon  bearing  patent  of  1880  and  the 
Jeffery  patent  of  1883,  under  the  latter  of 
wbicb  the  defendant  is  manufacturing.  The 
patent,  though  issued  the  same  year  as  the 
Wallace  patent,  antedates  it,  both  in  respect  to 
the  application  and  the  patent  itself.  We 
agree  with  the  conclusion  of  the  court  below, 
that  **wilh  these  old  devices  found  in  the  art, 
it  seems  clear  to  us  that  the  defendants  had  the 
right  to  use  the  ball  bearing  boxes  which  are 
shown  by  the  proof  to  have  been  embodied  in 
their  machine." 

It  may  be  said  of  both  these  patents  that 
they  are  mechanical  adaptations  of  or  varia- 
tions from  what  had  before  been  exhibited  by 
the  English  patents,  rather  than  inventions  of 
anything  essentially  novel.  They  appear  to 
involve  s^^h  immaterial  changes  as  would  be 
required  t')  adapt  a  known  device  to  use  in  a 
combination  with  other  elements  already  exist- 
in  sr,  and  such  as  would  occiir  to  any  skilled 
merhania'  Indeed ,  the  objects  of  these  patents, 
and  the  same  remark  may  be  made  of  all,  or 
nearly  all,  involved  in  these  suits,  seems  to 
have  been  principally  to  forestall  competition 
rather  than  to  obtain  the  just  rewards  of  an 
inventor.  It  is  true,  the  defendants  make  use 
of  devices  similar  in  many  particulars  to  those 
employed  by  the  plaintiff,  but  they,  too,  seem 
rather  to  have  adopted  prior  and  known  de- 
vices, and  fitted  them  to  the  peculiar  construc- 
tion of  their  machine,  rather  than  to  have 
purloined  them  from  the  plaintiff. 

These  cases  are  not  without  their  difficulties, 
owing  somewhat  to  the  complicated  nature  of 
some  of  the  devices,  the  number  of  antici- 
pating patents,  the  difficulty  of  determining 
how  far  the  later  ones  are  merely  colorable 
variations  of  the  prior  ones,  and  how  far  thev 
involve  invention;  but  upon  the  best  consid- 
eration we  have  been  able  to  s:ive  them,  we 
have  seen  no  reason  to  differ  from  the  judg- 
ment of  the  court  below  in  its  estimate  of  their 
T^ue. 

The  deerte  of  th$  Circuit  Court  ii  tltertfore 
afirmetL 


HIRAM  H.  MoLANE  kt 

Z.  EINO  BT  AU 
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(See  8.  G.  B^torter^  ed.  SBMIiJ 
Liability  of  contractor  to  cubconirmctor. 


Where  one  contracts  to  build  a  bridge  for 
stock  of  tlie  bridice  company  and  for  its 
secured  by  mortgage  oo  tlie  bridge,  and  a 
contractor  agrees  with  him  to  trafld  the 
for  such  stock,  and  the  original  contzaotor  fbr»> 
closes  his  mortimge  on  the  txidge  after  it  ii 
and  buys  it  in  on  the  foredoeure  nle, 
rendering  the  stock  worthless,  tbeea  fM^li  < 
no  liability  on  the  part  of  the  original  oontiaetor 
to  the  sub-contractor;  and  the  latter  caaitoi  la  a 
suit  against  the  former  be  decreed  to  have  a  JotaK 
interest  in  the  bridge  and  otitain  an  aocouaUf 
of  tolls  and  profits  arising  therefrom. 

I  No.  235.] 

Argued  and  Submitted  March  tJ^  lS9i,    Do- 
cided  April  i,  289t. 

APPEAL  from  a  decree  of  the  CiTcait  Coun 
of  the  United  States  for  the  Western  Dis- 
trict of  Texas,  dismissing  oo  demurrer,  a  suit 
in  equity  to  have  the  plaintiffs  decreed  lo  be 
joinuy  interested  in  a  bridge  and  for  an 
counting  of  tolls  and  profits.    Affirmed, 
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Statement  by  1/r.  Justice  Brewi 
This  suit  was  orginally  commenced  fn  tke 
District  Court  of  Karnes  county.  Tens,  on 
September  12,  1882,  and  thereafter  piupcil? 
removed  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas.  The 
facts  as  disclosed  by  the  bill  were,  that  fn  1871 
there  existed  a  corporation,  Imown  aa  the 
Helena  Bridge  Company,  and  omnlied  for 
the  purposes  of  building  an  iron  bridce  over 
the  San  Antonio  river  at  the  town  of  Hdena. 
The  defendants  King  ft  Son  bad  a  oootrael 
with  the  bridge  company  for  the  full  coontnc- 
tion  of  the  bridge,  payment  therefor  to  be 
made  partly  bv  the  transfer  of  $10,000  <tf  fall- 
paid  stock  and  partly  in  notes  of  the  corpon- 
tion,  secured  by  a  mortgage  on  the  bndgei 
The  stock  was  never  issued,  but  the  ootei  and 
mortgage  were  duly  executed  and  delivefed. 
King  &  Son  contracted  with  the  plaintiff  Rock- 
man  to  do  part  of  the  work.  By  the  terms  of 
this  contract  they  were  to  have  trmnsfefrcd  to 
Ruckman,  in  full  payment  of  his  woric.  the 

A$  to  fraud  and  vndtte  infhtenee  in  antdanm  < 
deed  or  «cKU,  see  note  to  Harding  v.  Handy,  lb  0k 

A$  to  frauds  or  iUegal  conetderation^  how  for  vA 
avoid  contract^  see  fioC«  to  Armstrooff  v. 
6:  468. 

A$  to  eaneettatUm  of  a  deed  or  a  oontraol  M 
for  fraud,  coneeahnewt^  or  mi»rtprommtatlott,  i 
note  to  Neblott  v.  Bfacf arland,  tk  4Sh 

Am  to  fraud  and  faXoe  reprteentotkmo  in  Mb 
0ood8  ira<oed  by  sttftm /or  t^  prtee,  or  aaCf  Nap.  or 
eeivino  pay  for  goode:  eamm  of  aetkm  for 
goods  obtained  by  /olte  repromntation, 
reti^  for  fraud  ielMrredhy  assent  to 
by  election  to  atl^rm  the  oonttaet, 
emore  v.  United  States,  1:  684. 

As  to  action  for  deeett,  lohot 
see  note  to  Minir  v.  Woolfolk.  9:  740. 

AstofraudasapUato^mdoffuntofanuSktr 
aee  note  to  Ohristmas  v.  RusmU,  Ik  ^n. 

A$  to  Statute  of  lAmitaUons  in 
egutty.  aee  note  to  Steams  v.  Page,  IS:  ttt. 
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$10,000  of  ftock.  This  contract  was  foHy 
perfomied  larf  RockmaD,  and  in  tbe  amouDt 
due  thereon  McLane  became  jointly  interested. 
In  1880,  King  &  Son  brought  suit  on  tbe  notes 
ind  mortgage;  which  suit  resulted  in  a  Judg- 
meat  for  $10,919,  and  a  decree  of  foreclosure. 
SQbKquently,  on  proper  process,  they  pur- 
chased tbe  property,  and  still  held  it  The 
object  of  the  suit  was  to  have  the  plaintiffs 
decreed  to  be  jointly  interested  with  the  Ein^s 
hi  the  bridge,  and  for  an  accounting  of  tolls 
iDd  the  profits  arising  therefrom.  For  tbe 
parpoee  of  iuTalidating  the  legal  effect  of  the 
lor^toure  proceedings,  it  was  alleged  that 
inch  proceedings  were  iDStituted  and  prose- 
cuted "with  the  fraudulent  intent  and  pur- 
pose, then  and  there  entertaioed  by  the  said  Z. 
Kioff  and  James  A.  King,  and  actuating  them 
b  the  premises,  to  obtun  possession  of  tbe 
nme  bndge  and  ita  appurtenances,  being  the 
ooIt  property  of  value  belonging  to  said 
Helena  Bridge  Company  and  the  only  rerenue- 
prodndne  property  thereof,  to  render  the  stock 
of  said  Helena  Bridge  Company  worthless  in 
tbe  hands  of  the  holders,  and  thereby  to  render 
tbe  performances  of  their  contracts  to  deliver 
itock  to  these  complainants  in  the  said  bridge 
company  unavailing  and  ineffectual  if  literally 
execnted;  and  complainants  here  charge  that 
it  was  tbe  understanding  and  agreement  of  the 
21  parties  to  said  contracts  between  said  Z.  King 
k  Son  and  these  complainants  for  the  de- 
Hve^  of  said  stock,  as  set  forth  in  complain- 
tots^iurlginal  bill,  that  tbe  stock  should  be 
cood  and  ^Uuable  stock,  worth  fully  dollar 
for  dollar  in  tbe  public  market,  and  that  by 
the  insUtuticm  and  prosecution  of  their  said 
rait  againsi  said  Helena  Bridge  Company,  and 
bjthdr  taking  possession  or  the  said  bridge 
and  appurtenances,  the  said  Z.  King  &  Son 
have  rendered  the  stock  of  said  Helena 
Bridge  Company  utterlv  valueless."  It  was 
also  alleged  that  tbe  deliveir  of  the  stock, 
while  in  law  a  literal  compliance  with  the 
terms  of  the  contract,  would  in  equity  be 
oogntoiy  and  ineffectual,  because  the  acta  of 
tbe  Ei'^,  as  before  stated,  had  rendered  it 
▼aluelej.  A  demurrer  to  this  bill  was  sus- 
tained, and  a  decree  of  dismissal  entered. 
From  such  decree  plaintiffs  appealed  to  this 
cooit. 

Mr,  M.  7.  Morris,  for  appellants: 

The  decree  of  a  court  may  be  attacked  for 
fraud  of  tlie  parties  in  procuring  it,  as  well  as 
any  other  transaction.  And  there  is  no  rule 
of  law  and  no  reason  why  persons  who  are  not 
parties  to  a  legal  proceeding  may  not  attack  it 
for  fraud  if  it  seeks  to  affect  or  does  in  fact 
affect  their  just  rights.  It  is  only  collaterally 
that  they  can  attack  such  aproceeding. 

8ettion$  v.  Johnson,  95  IL  8.  847  (§4:  506); 
Ihuna^.  Serugos,  04  U.  8.  22(24:  51);  Jo?in$on 
▼.  Waten.  Ill  U.  S.  640  (28:  547);  MiehaeU  t. 
P^.  88  U.  8.  21  Wall.  398  (22:  520). 

This  is  a  sufficiently  equitable  cause  for  the 
iatenrention  of  tbe  equity  jurisdiction  of  the 
eoort.  • 

ShdUm  V.  Tiffin,  47  U.  8.  6  How.  168 
(12:  387);  Atkin$  v.  Dick,  89  U.  8.  14  Pet.  114 
a0:878). 

Metm,  A.  O.  Riddle  and  ff.  E.  Davis  for 
appellees. 

HI  r.  8. 


Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

Tbe  foreclosure  proceedings  transferred  tbe 
legal  title  to  tbe  bridge  to  hAng  A  8on.  and 
rendered  tbe  stock  of  the  bridge  company 
valueless.  A  transfer  of  the  latter,  if  now 
possible,  would  be  of  no  benefit  to  the  plain- 
tiffs, and  is  not  desired  by  them.  That  it  was 
supposed  to  be  of  value  when  tbe  contract  was 
made,  and  that  it  is  now  worthless,  creates  no 
liability  against  the  Bangs,  unless  they  have 
wrongfully  destroyed  that  supposed  value. 
But  it  is  not  alleged  that  Eling  A  Son  did  not 
give  full  value  for  the  notes  and  mortgage,  or 
that  they  were  illegally  issued  bf  the  bridge 
company,  or  that  they  were  paid  iii  whole  or 
in  part,  or  that  suit  was  brought  before  they 
matured,  or  a  recovery  obtained  for  a  larger 
amount  than  was  due.  In  other  words,  it  is 
not  shown  that  E^lng  &  8on  did  other  than 
exercise  a  legal  right  of  collecting  a  just  debt 
by  foreclosure  of  tbe  mortgage  given  to  secure 
it.  By  so  doing,  they  ezpo^  themselves  to 
no  liability  to  others  for  the  indirect  result  of 
such  legal  act.  The  allegation  that  it  was 
done  with  a  fraudulent  intent  and  purpose  to 
obtain  possession  of  tbe  bridge,  amounts  to 
nothing.  If  the  act  was  legal,  it  is  not  made 
ill^^al  by  a  mere  epithet 

So  far  as  respects  the  charge,  that  It  was  the 
understanding  and  agreement  that  the  stock 
should  be  good  and  valuable  stock,  worth 
fully  dollar  for  dollar  in  the  public  market,  it 
is  enough  to  say  that  the  contract,  which  is  in 
writing  and  attached  to  the  bill,  contains  no 
such  provision.  There  is  no  stipulation  what- 
ever, expressed  or  suggested  in  that  contract 
other  than  for  tbe  transfer  of  this  specified 
stock.  Ruckman  took  the  chances  of  its  value. 

77ie  decision  cf  the  Circuit  Court  wis  rights 
and  the  decree  is  affirmed. 


EUGENE  LOQAN  bt  al.,  Plffs,  in  Err.. 
UNITED  STATE8. 

(See  8.  C  Reporter's  ed.  288-810. 

Bight  of  dlizen  to  he  protected  against  lawless 
violenee-^uty  to  protect  prisoners — neglect  of 
duty — conspiracy  to  assault  prisoners — indict- 
ments,  when  consolidated — Texas  grand  jury 
'-discharge  of  jury  in  criminal  case—iho^ 
lenge  of  juror — construction  of  statutes — Rev, 
Stat.  ^  858  not  applicable  to  criminal  trials 
---effect  cf  criminal  judgment— pardon  of 
eriminal--list  of  witnesses  in  criminal  case — 
acts  and  declarations  of  one  conspirator  evi- 
dence against  all, 

• 

1.  The  riirbt  of  a  oltizen  of  the  United  States,'  in 
the  custody  of  a  CJoited  States  marshal  under  a 
lawful  commitment  to  answer  for  an  offeose 
against  the  United  States,  to  be  protected  airainst 

Nora.— TTUit  where  an  HUqoI  etmibinaiion  is 
proved^  deelaratkms  of  one  about  the  enterprise  ars 
evidence  oigatntt  eo-conspirator$^  see  tiote  to  pnooln 
V.  Oaflin,  19:  100. 

A$  to  jurisdletiion  of  United  States  courts  over  eomm 
mon  law  offenses^  see  note  to  United  States  v.  Ooo> 
Udge,  4:  124. 
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lawless  Tlolenoe,  to  a  right  seoured  to  htm  by  the 
Gonstitutfon  and  laws  of  the  UDited  States:  it  is 
not  a  light  which  can  be  Tindicated  onlj  under 
the  laws  of  the  seyeral  states. 
S.  The  United  States  having  the  absolute  right  to 
hold  prisoners  for  offenses  against  it,  has  an  equal 
duty  to  protect  them,  while  so  held,  against  as- 
sault or  injury  from  any  quarter.  The  existence 
of  that  duty  on  the  part  of  the  government  nec« 
essarily  implies  a  corresponding  right  of  the  pris- 
oners to  be  so  protected. 

t.  If  the  oflSoers  of  the  United  States,  charged  with 
the  performance  of  the  duty,  in  behalf  of  the 
United  States,  of  affording  protection  to  prison- 
ers in  their  custody,  neglect  or  violate  tbelr  duty 
the  prisoners  are  not  the  less  under  the  shield  and 

.  panoply  of  the  United  States. 

i.  The  crime  of  conspiracy  to  waylay  and  assault 
prisoners  In  the  custody  of  a  United  States  Mar- 
shal, to  within  the  reach  of  the  constitutiooal 
powers  of  Congress,  and  to  covered  by  section  6608 
of  the  Revised  Statutes. 

L  Where  two  or  more  indictments  are  found 
against  a  person  for  the  same  act  or  for  two  or 
more  acts  connected  together,  the  court  may 
order  them  to  be  consolidated. 

C  The  Act  of  June  14, 1880,  chap.  213,  does  not  af- 
fect the  authority  of  the  grand  Jury  for  the 

>  Northern  District  of  Texas,  sitting  at  any  place 
at  which  the  court  to  appointed  to  be  held,  to  pre- 
sent indictments  for  offenses  oommitcod  any- 
where within  the  district. 

f  .   Whether  the  discharge  of  the  Jury  in  a  criminal 

.    case  to  nececsary  in  order  to  prevent  a  defeat  of 

-  the  ends  of  public  Justice,  is  a  question  to  be 
ilnaliy  decided  by  the  presiding  Judge  in  the 
sound  exercise  of  hto  discretion. 

•.  A  Juror  who  has  conscientious  scruples,  which 
prevent  him  from  standing  indifferent  between 
the  government  and  the  accused,  and  from  try- 
ing the  case  according  to  the  law  and  the  evi- 
dence, to  not  an  impartial  Juror,  and  may  be 
challenged  for  cause,    f'' 

f  .  It  to  not  to  be  inferred  that  Congres>s,  in  revtoing 
and  consolidating  the  statutes,  intended  to  change 
their  effect,  unless  an  intention  to  do  so  to  clearly 
expressed. 

10.  The  provfeion  of  section  868  of  the  Bevised 
Statutes,  that  the  laws  of  the  State  in  which  the 
court  to  held  shall  be  the  rules  of  dectoion  as  to 
the  competency  of  witnesses  in  the  courts  of  the 
United  Slates  in  trials  at  common  law,  and  in 

'  equity  and  admiralty,  has  no  application  to  crim- 
inal trials. 

U.  A  conviction  and  sentence  can  hare  no  effect, 
by  way  of  penalty  or  of  personal  disability  or 
disqualification,  beyond  the  limits  of  the  State  in 
which  the  Judgment  to  rendered,  unless  the  stat- 
ute  of  another  State  gives  such  effect  to  them. 

12.  The  full  pardon  of  the  Governor  of  the  State, 
granted  to  one  convicted  after  he  had  served  out 
hto  term  of  imprisonment,  thenceforth  took  away 
all  disqualifications  as  a  witness,  and  restored  bis 
competency  to  testify  to  any  facts  within  hto 
knowledge,  even  if  they  came  to  hto  knowledge 
before  hto  disqualification  had  been  removed  by 
the  pardon. 


18.  Under  Bev.  Stat.  1 1088,  any  person  indleled  of 
a  capital  offense  has  a  right  to  Insiat  npoo  havlog 
a  Itot  of  the  witnesses  to  be  produoed  oo  tfaecitai. 
delivered  to  him  at  least  two  entire  days  hetan 
the  trial,  and  if  he  seasonably  does  so,  the  atol 
cannot  lawfully  proceed  untO  the  requireinsot 
has  been  oompUed  with. 

li.  In  all  cases  of  conspiracy,  the  act  of  one  earn- 
spirator,  in  the  prosecution  of  the  eoterpctoe  it 
evidence  against  all;  but  only  those  acts  and  dec- 
larations are  admissible  under  thto  rule,  whieb 
are  done  and  made  while  the  conspiracy  to  pend- 
ing, and  in  furtherance  of  its  object.  After 
conspiracy  has  come  to  an  end,  whether  by 
cess  or  by  failure,  the  admissions  of  one  ooasfiir- 
ator,  by  way  of  narrative  of  past  facta,  ars  act 
admissible  in  evidence  against  the  otben. 

[Na  1285.] 

Argued  Jan,  ie,t7, 1892.  Decided  Apr,  J^1S9S. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Tew, 
to  review  a  coDviction  of  and  judgmeot  ajnutX 
plaintififs  in  error  for  a  conspiracy,  and  impos- 
ing on  them  a  fine  and  imprisonmenl  and  ii- 
eligibility  to  hold  oflSce.  Hnerud  widk  H^ 
reetioM  to  order  a  new  trial. 

Statement  by  Mr,  Justice  Qrmiji 
Four  iDdictments,  numbered  in  the  reoord 
33,  34,  85  and  86,  on  sections  5508  and  5509 
of  the  Revised  Statutes  (copied  in  the  mar- 
gin*) were  returned  by  the  ^n^^nd  jury  st 
.January  term,  1890,  of  the  District  Court  for 
the  Northern  District  of  Texas,  sitting  at 
Dallas  in  that  district,  against  Eugese 
Logan.  William  Williams,  Verna  WilkoBOO 
and  Clinton  Rutherford,  for  oonspirKy  to 
injure  and  oppress  citizens  of  the  United 

***SBa5&0B.  If  two  or  more  persons  ooQBpftrs  to  UK 
Jure,  oppress,  threaten  or  Intimidate  any  otuaea  la 
the  free  exercise  or  enjoyment  of  any  right  or  prtv- 
ilege  secured  to  him  by  the  Constitution  or  lavs  of 
the  United  States,  or  because  of  hto  having  so  ex- 
ercised tho  same;  or  if  two  or  more  persoiM  go  to 
dtsgutoe  on  the  highway,  or  on  the  premves  of  sa- 
otner,  with  intent  to  prevent  or  hinder  his  free  ex- 
ercise  or  enjoyment  of  any  right  or  pnvtlofr  to 
secured:  they  shall  be  fined  not  more  tbiui  ivt 
thousand  dollars  and  imprisoned  not  moie  ihao  taa 
years,  and  shall,  moreover,  be  thereafter  tnellglbto 
to  any  olBce  or  place  of  honor,  profit  or  trust,  cr»> 
ated  by  the  Ck>nstitution  or  laws  of  the  Ualtel 
States. 

'"Sea  6600.  If  in  the  act  of  violating  any  ptOTtoloe 
hi  either  of  the  two  preceding  sectioos  any  other 
felony  or  misdemeanor  be  committed,  the  offewtor 
shall  k>e  puntohed  for  the  same  with  such  puoiMb- 
ment  as  is  attached  to  such  felony  or  mtedeiDeaaor 
by  the  laws  of  the  State  in  wUob  the  oCesM  to 
committed.** 

By  the  Uws  of  Texas,  killing  with  maBoe  afcrs- 
thought,  either  express  or  implied,  to  murder;  nm- 
der  committed  with  express  malice  to  mnrder  to 
the  first  degree;  the  punishment  of  murder  to  iks 
first  degree  to  death,  or  impftoonmoot  In  the  pt«i> 
tentiary  for  Ufe;  and  the  degree  of  murder,  as  ««h 
Hfl  the  puntohment,  to  to  be  found  bythe  >Br7. 
Texas  Penal  Code  of  IflTO,  arts.  eOft,  601,  W,  Wk 


Am  to  ^MKetlon  of  sCote  and  United  8tate$ 
tnurts,  aa  to  territory  andoffefnet^  see  note  to  United 
States  V.  Bevans,  4:  404. 

A9  to  When  vemon  to  in  jeopardy:  when  jury  may 
be  discharged  without  a  verdict,  former  acquittal  or 
efwrictiOHy  see  tiof€S  to  Ex  parte  Lange,  21:  872,  and 
United  States  v.  Peres,  •:  l«fi. 

A»  to  effect  of  pardon&t  see  note  to  Armstrong's 
Foundry  v.  United  States.  18:  88r. 

As  to  ctmdUional  pardone,  see  note  to  Ex  parte 
WclK  15:  421. 
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A$  to  comveteney  of  wdneeeee  In  UneiteA  Stota 
eourte  in  ctoU  oases;  how  far  go^oemed  by  mtU  tooi 
see  note  to  Vance  v.  Oampb^  IT:  Ml 

That  pereone  fdntty  indicted  tanmat  be  aHlw— i 
for  each  other;  azoepUons  to  the rmU:  token «<fi< 
one  may  he,  see  note  to  United  States  v.  UsH 
18:  1023. 

A»  to  attorney  and  dUentt  pi  luflegsd  mw— tro 
tione  between:  y^hen  attorney  wCl  be  oampsBei  to  ta^ 
tify;  how  Umo  prfofle0e  cowttiwies,  soo  nolo  to  IWw* 
bum  V.  Crawford*  Vk  IMw 

IMC  ft. 
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Sttt08  in  the  free  exercise  of  a  right  seemed 
Co  U^m  by  the  Constitution  and  laws  of  the 
United  States,  and  for  murder  committed  in 
tbe  prosecution  of  the  conspiracy ;  and  were 
forthwith  transmitted  to  the  Circuit  Court. 
Indictment  84  averred,  in  the  first  count, 
that  on  January  19,  1889,  at  Graham,  in  the 
coanly  of   Young  and  that  district,  Charles 
Marlow,     Epp    Marlow,     Alfred    Marlow, 
Georffe  W.  Marlow,  William  D.  Burkhart 
ADd  Louis  Clift  were  citizens  of  the  United 
States,  and  in  the  power,  custody  and  control 
of  Edward  W.  .Johnson,  a  deputy  United 
States  marshal  for  that  district,  by  virtue  of 
writs  of  commitment  from  a  commissioner 
of  the  Circuit  Court  of  the  United  States  for 
tbe  district,  in  default  of  bail,  to  answer  to 
indictments  for  an  offense  against  tbe  laws 
of  tbe  United  States,  to  wit,  larceny  in  the 
hidian  country,  within  the  exclusive  Juris- 
diction of  the  United  States ;  and  that  while 
laid  Johnson  held  them  in  his  power,  custody 
ind  control,  in  pursuance  of  said  writs,  the 
defendants,  **  together  with  divers  other  evil- 
disposed  persons,  whose  names  to  the  grand - 
jurors  aforesaid  are  unknown,  did  then  and 
ttiere  combine,  conspire  and  confederate  by 
and  between   themselves,    with    force   and 
arms.   ,y  injure  and  c^^reaa  them,  the  said 
Charles  3Iarlow,  Epp  Mar»»^w,  Alfred  Mar- 
low, George  W.  Marlow,  William  D.  Burk- 
hart and  Douis  Clift,  then  and  there  citizens 
of  the  United  States  of  America,  in  the  free 
exercise  and  enjoyment  of  a  right,  and  be- 
cause they  were  then  and  there  exercising 
tod  enjoying  said  right,  then  and  there  se- 
cured to  them**  **  by  the  Constitution  and  laws 
of  tbe  United  States,  to  wit,  the  riffht  to 
then  and  there  be  protected  bv  said  aeputy 
United  States  marshal   from  the  assault  of** 
the  defendants  and  other  evil -disposed  per- 
sona, **and  the  right  then  and  there  to  be 
held  in  the  power,  custody  and  control  of 
P    laid  deputy  United  States  marshal  under  and 
^    hj  virtue  of  said  writs  heretofore  set  forth, 
ud  the  further  right,  while  in  said  custodv, 
to  he  secure  in  their  persons  from  bodily 
Ittrm  and  injury  and  assaults  and  cruelties  un- 
til they**  "had  been  discharged  by  due  process 
of  the  laws  of  the  United  States  ;**  and  that 
the  defendants,  in  pursuance  of  such  com- 
bination and  conspiracy,  and  in  the  prose- 
cution thereof  on  January  19,  1889,  and  in 
^  night  time,  went  upon  the  highway  in 
disguise,  and  waylaid  and  assaulted  the  said 
prisoners,  while  in  the  power,  custody  and 
<xmtrol  of  said  deputy  United  States  mar- 
>I^],  with  loaded  shotguns,  revolvers  and 
Winchester  rifles,    and,    in    pursuance  and 
piosecution  of  the  conspiracy,  feloniously, 
willfully  and  of  their  malice  aforethought, 
^d  from  a  deliberate  and  premeditated  dc- 
«ign  to  effect  his  death,  did  with  those  weap- 
ons kill  and  murder  Epp  Marlow,  then  and 
there  in  the  peace  of  tbe  United  States  being ; 
^charging  the  murder  in  due  technical  form ;) 
contrary  to  the  form  of  the  statute  in  suc^ 
CBse  made  and   provided,  and  against  the 
peace  and  dignity  of  the  United  States  of 
America." 

The  other  counts  in  this  indictment  were 
•ubetantially  similar,  except  that  some  of 
^m  alleged  the  prisoners  to  have  been  in 

I44D.H. 


the  custody  of  Thomas  Collier,  sheriff  and 
jailer  of  Young  coimty,  under  the  writs  of 
commitment  from  the  United  States  commis- 
sioner; or  alleged  Alfred  Marlow  to  have 
been  the  person  murdered ;  or  charged  one  of 
the  defendants  as  principal  and  the  others  as 
accessories  in  the  murder.    ^ 

Indictments  88  and  86  were  substantially 
like  84.  Indictment  85  added  John  Level  1 
and  Phlete  A.  Martin  as  defendants,  and  (be- 
sides counts  like  those  in  tlie  other  indict- 
ments, omitting,  however,  the  charge  of  mur- 
der) contained  counts  alleging  a  conspiracy 
to  obstruct  the  deputy  marshal  and  the  jailer 
in  the  execution  of  the  writs  of  commit- 
ment, and  in  pursuance  thereof,  an  attempt 
to  take  the  prisoners  from  the  jail  on  January 
17,  and  a  murder  of  some  of  them  on  the 
highway  on  January  19,  1889. 

Five  other  indictments  had  been  returned 
by  the  grand  jurv  in  February  and  March, 
1889,  and  transmitted  to  the  Circuit  Court, 
against  Loean,  Martin  and  other  persons, 
(some  of  whom  were  not  the  same  as  in  the 
other  four  indictments,)  containing  charges, 
in  various  forms,  like  those  in  the  added 
counts  in  indictment  85. 

At  October  term,  1890,  held  at  Graham,  the 
following  proceedings  took  place : 

On  October  21,  1890,  the  district  attorney 
moved  that  the  nine  indictments  be  consoli- 
dated and  be  tried  together,  because  they 
charged  cognate  and  kindred  crimes,  and 
presented  parts  and  phases  of  the  same  trans- 
action. The  defendants  opposed  the  motion, 
because  the  indictments  set  forth  offenses  of 
different  grades,  and  were  framed  under 
different  sections  of  the  statutes,  with  dif- 
ferent penalties  and  procedures.  The  motion 
was  granted,  and  the  indictments  were  all 
consolidated  with  No.  84,  under  the  title 
**No.  84.  consolidated;**  and  tbe  defendants 
excepted. 

On  October  22,  1890,  the  defendftnts,  "*  ex- 
cepting to  the  several  indictments  presented 
against  them,  and  by  order  of  this  court 
consolidated  and  now  being  prosecuted  under 
case  No.  84  on  the  docket  of  said  court, 
charging  said  defendants  with  a  conspiracy 
to  injure  and  oppress  Charles  Marlow  and 
others  in  tbe  free  exercise  and  enjoyment  of 
rights  secured  to  them  by  the  Constitution 
and  laws  of  the  (Jnited  States,  move  the 
court  to  quash  said  indictments  and  dismiss 
this  prosecution,  for  the  following  reasons: 

**lst.  The  said  indictments  are  found  and 
presented  by  a  grand  jury  at  the  January 
term  of  the  United  States  Court  for  the 
Northern  District  of  Texas,  holding  session 
at  Dallas;  and  the  alloirations  of  said  in- 
dictments show  that  the  offenses  therein 
charged  were  committed,  if  at  all,  in  the 
subdivision  of  said  district,  offenses  com- 
mitted in  which  are  coenizable  alone  at  the 
term  of  the  District  and  Circuit  Court  to  be 
held  at  Oraham  in  said  Young  county; 
therefore  this  court  is  without  jurisdiction. 

''2d.  Said  indictments  charge  these  de- 
fendants with  a  conspiracy  to  injure  and 
oppress  Charles  Marlow  and  others  named  in 
said  indictments  in  the  free  exercise  and 
enjoyment  of  their  right  secured  to  them  by 
the  Constitution  and  laws  of   the  United 
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States,  a  right  to  be  protected  by  a  deputy 
marshal  of  the  United  States,  \u  whose  cus- 
tody they  were,  under  process  of  this  court ; 
and  the  said  indictments  are  bad,  because  no 
such  right  as  therein  alleged  is  secured  to 
said  persons  by  the  Ck>nstitution  and  laws  of 
the  United  States;  and  therefore  this  court 
Las  no  jurisdiction. 

**3d.  Said  indictments  charge  no  offense 
against  the  laws  of  the  United  States,  or 
within  the  jurisdiction  of  this  court;  hut 
show  upon  their  face,  by  the  allegations 
thereof,  that  the  offense  committed,  if  any, 
was  against  the  laws  of  the  State  of  Texivs, 
of  which  the  courts  of  said  State  have  ex- 
clusive jurisdiction."  • 

The  court  overruled  the  motion  to  quash 
the  indictment,  and  the  defendants  excepted. 

On  October  80,  1890.  the  district  attorney 
Aoved  the  court  for  an  order  to  set  aside  tiie 
former  order  of  consolidation,  so  fur  as  to 
separate  the  five  earlier  indictments;  to  con- 
form the  consolidation  of  indictments  33, 
84,  85  and  86;  to  sever  Level  1  and  Martin 
from  their  co-defendants :  and  to  order  the 
consolidated  case  to  stand  for  trial  against 
Lo/iran,  Williams,  Wilkerson  and  Ruther- 
ford. The  court  made  an  order  accordingly, 
except  that  as  to  Williams  the  cise  was  con- 
tinued on  his  application,  and  with  the  con- 
sent of  the  district  attorney.  To  this  order 
no  exception  was  taken  by  the  defendants. 

Logan,  Wilkerson  and  Rutherford  then  sev- 
erally pleaded  not  guilty,  and  a  trial  was 
had,  resulting,  on  November  22,  1890,  in 
this  yerdict :  **  We  the  jury  find  the  defend- 
ant Clinton  Rutherford  not  guil ty .  Tito  j ury 
cannot  agree  as  to  Eugene  Logan  and  Vcma 
r2ftoi  Wilkerson."  The  court  approved  ihe  ver- 
Lxovj  ^^^^  jyjjj  ordered  it  to  be  recorded  ;  and  also 
ordered  that  Rutherford  be  discharcrod  from 
the  indictment,  and  that  Logan  and  Wilker- 
son stand  committed  to  the  custody  of  the 
marshal  until  further  order. 

At  February  term,  1891,  held  at  Graham, 
the  court,  on  motion  of  the  district  attorney, 
ordered  to  be  consolidated  with  **No.  84,  con- 
solidated** an  indictment,  numbered  37, 
found  by  the  grand  jury  in  the  District 
Court  at  Graham  on  October  29.  1890,  and 
forthwith  transmitted  to  the  Circuit  Court, 
charging  Collier,  Johnson,  Levell,  Marion 
Wallace,  Samuel  Waggoner,  William  Hol- 
lis,  Richard  Cook  and  five  otliers  named,  but 
not  including  Logan,  with  the  same  conspir- 
acy, and  in  pursuance  thereof  with  the  at- 
tempt to  kill  on  January  17,  and  the  murder 
on  JanuiU'y  19.  No  exception  was  taken  to 
til  is  order. 

On  motion  of  the  district  attorney,  sug- 
firesting  the  death  of  Williams  and  Collier, 
thf*  indictments  were  dismissed  as  to  them. 

The  remaining  defendants  in  indictment  87 
''excepted  to  the  several  indictments**  so  con- 
sol  i dated,  and  made  a  motion  to  quash  them, 
on  the  second  and  third  grounds  stated  in 
the  former  motion  to  quash.  This  motion 
was  overruled,  and  these  defendants  excepted 
to  the  overruling  of  the  motion,  and  then 
pleaded  not  guilty. 

Logan  and  Wilserson  filed  a  special  plea 
that  thcv  had  once  been  in  jeopardy  for  the 
ftanie  offense,  in  this,  that  at  October  term, 
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1890,  of  the  court  they  were  tried  upoa  the 
same  indictment  and  for  the  same  muraer  Mma 
conspiracy  by  a  jury;  *'that  aaid  jury  were 
legally  drawn,  impaneled,  and  sworn,  and 
after  hearing  the  evidence,  argument  of  oouu 
sel.  and  charge  of  the  court,  retired  to  con- 
sider their  verdict ;  tiiat  said  jury  were  in 
their  retirement   about  forty    hours,    wbeo 


they  announced  in  open  court  that  theywere 
unable  to  agree  as  to  these  defendants.  Tbenr- 
upon  the  court,  of  its  own  motion,  and  with- 
out  the  consent  of  these  defendants  or  either 
of  them,  discharged  said  jury  from  further 
consideration  of  this  case,  and  remanded  thesr 
defendants  to  the  custody  of  the  United  Sutet 
marshal ;  all  of  which  will  more  fully  ap 
pear  by  reference  to  copies  of  aaid  venlii ; 
and  th»  order  of  the  court  entered  themro. 
which  are  hereto  attached.  Thene  defenduiu 
further  state  tliat  there  existed  in  law  or  fa^^ 
no  emergency  or  hurry  for  the  discbar^re  of 
said  jury,  nor  was  said  discharge  demandni 
for  the  ends  of  public  justice ;  and,  for  the 
purpose  of  this  motion  or  special  plea  oalj. 
these  defendants  aver  and  charge  that  the  CiV- 
cuit  Court  of  the  United  States  for  the  Xonh 
em  District  of  Texas,  at  Graham,  at  October 
term,  1890,  had  jurisdiction  over  and  powei 
to  try  and  determine  said  cause.*  Annexed 
to  this  plea  were  copies  of  the  verdict  and 
of  the  order  of  the  court  thereon,  above  stated.     !l 

To  this  plea  the  district  attorney  filed  aa 
exception  in  the  nature  of  a  demurrer.  The 
court  ordered  the  exception  to  be  sostaincd. 
and  the  plea  held  for  naught ;  and  to  this 
order  Logan  and  Wilkerson  excepted. 

By  order  of  the  court,  on  motion  of  tht 
district  attorney,  Johnson  and  five  othen  is 
indictment  87  were  severed  from  the  ocber 
defendants,  leaving  the  case  to  pmoeed 
aflrainst  Logan,  Wilkerson,  Levell,  WallaoeL 
Waggoner,  Hoi  lis  and  Cook. 

Copies  of  the  indictmoits,  havlb^  la* 
dorsed  on  each  the  names  of  the  witaeaH 
upon  whose  testimony  it  bad  been  foand  bf 
the  grand  jurv,  were  delivered  to  the  de- 
fendants therein  more  than  two  days  before 
the  trial.  But  no  list  of  the  witnesses  to  be 
produced  at  the  trial  for  proving  the  indict- 
ment was  delivered  to  any  of  the  detodaata 
When  the  case  was  called  for  trial,  and  the 
government  announced  that  it  was  re^,  the 
defendants  suggested  these  facta,  arl  moted 
the  court  that  they  be  not  reqairxl  to  pro- 
ceed further  until  such  lists  woo.  I  be  fur- 
nished them.  The  court  overruled  the  no- 
tion, and  the  defendants  excepted.    # 

At  the  impaneling  of  the  jury,  the  dis- 
trict attorney,  by  leave  of  the  court,  pot  la 
fourteen  of  the  jurors  summoned  this  ques- 
tion:  "  Have  you  any  conacieotioiu  sdmplM 
in  regard  to  the  infliction  cf  the  death  pea- 
alty  for  crime ;"  and  each  of  them  aasvvnd 
that  he  had  such  conscientious  acrcples.  sad 
was  thereupon  challenged  for  caoie.  To  si) 
this  the  defendants  at  iht  time  objected,  *bt- 
cause  the  jury  in  the  United  Statea  ooort  Ins 
nothing  to  do  with  the  penalty,  hot  iwssai 
alone  upon  the  guilt  or  innooence  of  the  d^ 
fendants,  and  because  it  la  not  one  of  the  dis- 
qualifications of  jury  •ervioe  under  the  U«» 
of  the  United  States,  and  because  the  defrml 
ants  were  unlawfully  deprived  of  the  irrricr 
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of  each  of  said  juron,  who  had  been  regn- 
lirly  drawn  and  summoned  on  the  special 
veoire  heretofore  issued  herein  as  their  triers 
in  this  cause. "  The  court  overrul ed  all  these 
objections,  and  the  defendants  excepted. 

At  the  trial,  forty  witnesses,  whose  names 
were  not  indorsed  on  either  indictment,  were 
I  cilled  and  sworn  to  testify  on  behalf  of  the 
gofenmient.  As  to  each  and  all  of  these 
witnesses  the  defendants  objected  to  their 
testifying,  because  neither  their  names,  nor 
•  list  containing  their  names,  had  been  de- 
liTered  to  the  defendants  two  days  before  the 
trial,  and  because  the  defendants  had  ob- 
jected, on  this  ground,  to  proceeding  when 
the  case  was  cal  led  for  trial .  The  court  over- 
raled  the  objection,  and  admitted  these  wit- 
nesses to  testify  to  material  facts  necessary 
to  prove  the  indictments  and  to  make  out  the 
case  for  the  gOTemment ;  and  the  defendants 
excepted. 

Phlete  A.  Martin  and  one  Spear,  offered  as 
witnesses  by  the  government,  were  shown, 
by  certified  copies  of  the  record  produced  and 
exhibited  to  them,  to  have  been  convicted 
and  sentenced  for  felony.  Martin  was  con- 
victed, in  the  superior  court  of  Iredell  county 
in  the  State  of  North  Carolina,  of  felonious 
bomicide,  and  was  sentenced  in  August, 
1888,  to  imprisonment  for  six  months  in  the 
eoonty  jail,  and  served  out  his  sentence. 
Spear  was  convicted,  in  the  district  court  of 
Tarrant  county  in  the  State  of  Texas,  of  two 
larcenies,  which  were  felonies  by  the  law  of 
Texas,  and  was  sentenced  in  January,  1888, 
to  two  terms  of  imprisonment  of  two  years 
each,  and  served  out  his  sentence ;  and  the 
covemment  offered  and  read  in  evidence  ''a 
inll  proclamation  of  pardon"  of  those  of- 
fenses, issued  to  Spear  by  the  governor  of 
Texu  in  May,  1889. 

The  defendants  obiected  to  each  of  these 
two  witnesses  testifying,  **  because  under  the 
laws  of  Texas  they  are  Incompetent  to  testify 
under  and  by  virtue  of  an  express  statute, 
and  because,  the  o£fenses  for  which  they  were 
convicted  being  infamous  crimes,  tnev  are 
incompetent  to  testify  in  the  United  States 
ooort  held  within  the  State  of  Texas ;"  and 
tbe  defendants  further  objected  to  the  procla- 
mation of  pardon  issued  by  the  Governor  of 
Texas  to  Spear,  "  because  said  pardon  was  is- 
nedtohim  i^ter  he  had  served  his  full  time 
leqoired  in  said  Judgment  and  sentence,  and 
because  the  facts  about  which  he  was  called 
n  to  testify  came  to  his  knowledge  after  said 
ludgment  of  conviction  and  sentence  and  be- 
fore the  issue  of  said  proclamation  of  par- 
don, and  because  said  proclamation  of  par- 
don cannot  have  the  retroactive  effect  of  ren- 
dering said  witness  competent  to  testify  to 
facts  which,  when  they  came  to  his  knowl- 
^jje,  he  was  incompetent  to  testify  to." 

The  court  overruled  all  his  objections,  and 
admitted  the  testimony  of  botb  witnesses  to 
material  facts ;  and  afterwards  instructed  the 
jury  that  they  were  competent,  and  that  the 
convictions  and  sentences  affected  their  cred- 
ibility only.  The  defendants  excepted  to  the 
tdmiasion  of  this  evidence,  and  to  the  In- 
itmction  of  the  court  thereon. 

Tbe  government  introduced  evidence  tend- 
*H  to  prove  the  following  facts : 


Shortly  before  October  term,  1888,  of  the 
District  Court  of  the  United  States  for  the 
Northern  District  of  Texas,  held  at  Qraham, 
the  four  Marlows  named  in  the  indictment, 
and  one  Boone  Marlow,  (the  five  beincr 
brothers),  were  arrested  on  warrants  issued 
by  a  commissioner  of  the  Circuit  Court  of 
the  United  States  on  complaints  charging 
them  with  larceny  in  the  Indian  Territory, 
within  the  exclusive  jurisdiction  of  tl>e 
United  States;  and  at  that  term  they  were 
indicted  for  that  offense,  and  enlarged  on 
bail,  and  went  to  live  on  a  farm  in  Young 
county,  about  twelve  miles  from  Graham, 
known  as  the  Densoo  Farm. 

Afterwards,  on  December  17,  1888,  tlie 
sheriff  of  the  county  and  his  deputy,  Collier, 
went  to  the  farm  to  arrest  Boone  Marlow  on 
a  capias  from  a  court  of  the  State  to  answer 
a  charge  of  murder.  Without  showing  their 
warrant,  Collier  fired  a  pistol  at  him,  and 
he  tired  at  Collier,  and,  missing  him,  killed 
the  sheriff.  The  killing  of  the  sheriff  caused 
great  excitement  in  Young  county,  and 
much  resentment  on  the  part  of  his  friends 
against  the  Marlows.  Boone  Marlow  escaped 
and  did  not  appear  again.  Thu  four  other 
Marlows  were  put  in  the  county  jail  by  the 
citizens,  and  surrendered  by  tlicir  bail,  and 
were  again  committed  to  the  Jail  by  Edward 
W.  Johnson,  a  deputy  United  States  marshal, 
under  writs  of  commitment  from  the  com- 
missioner directinir  him  to  do  so,  to  answer 
the  indictment  for  larceny. 

On  the  night  of  January  17,  1880,  a  body 
of  men,  armed  and  partly  disguised,  entered 
the  Jail,  surrounded  the  steel  cage  in  which 
the  four  Marlows  were  confined,  and  at- 
tempted to  enter  it;  but  being  resisted  by 
the  Marlows,  and  one  of  the  mob  knocked 
down  and  injured,  they  finally  withdrew 
without  doing  any  actual  yiolence  *o  the 
prisoners. 

On  January  19,  1889,  after  dark,  Johnson, 
the  deputy  marshal  undertook  to  remove  the 
Marlows,  with  Burkhardt  and  Clift,  im- 
prisoned under  like  commitmento,  to  the  jail 
of  an  adjoining  county.  The  six  prisoners, 
shackeled  together,  two  and  two,  (Alfred 
with  Charles,  Epp  with  George,  and  Burk- 
hardt with  Clift),  by  irons  riveted  around 
one  les;  of  each  and  connected  by  a  chain, 
were  placed  in  a  hack  driven  by  Martin,  who 
was  county  attorney.  Johnson,  the  defend- 
ant Wallace,  and  two  other  men,  all  armed, 
followed  in  another  hack  ;  and  the  defendant 
Waggoner  and  another  man,  also  armed, 
accompanied  them  in  a  bug^y.  When  the 
three  vehicles,  in  close  order,  had  gone  along 
the  highway  about  two  miles  from  Graham, 
they  were  attacked,  near  a  run  called  Dry 
creek,  by  a  large  body  of  men,  armed  and 
disguised,  who  opened  fire  upon  the  prison- 
ers. Martin  and  the  guards  were  in  league 
with  the  attacki ng  party.  The  four  Marlows, 
in  spite  of  their  shackles,  immediately 
dropped  out  of  the  hack,  and  wrestled  fire- 
arms, either  from  the  guards  or  from  their 
assailants,  with  which  they  defended  them- 
selves, killed  two  of  the  mob,  wounded 
others,  and  finally  put  the  rest  to  flight. 
Johnson  was  wounded,  and  he  and  all  the 
guards  also  fled.     Alfred  Marlow  and  Kpp 
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Marlow  were  killed.  The  other  two  Marlows 
were  severely  wounded,  but  succeeded  in 
freeing  themselves  from  their  brothers'  dead 
bodies,  took  possession  of  the  hack  in  which 
they  had  come,  and  together  with  Burkhardt 
and  Clift  made  their  way  to  a  neighboring 
▼iliage,  and  thence  to  the  Denson  Farm. 

On  the  following  day  Collier,  the  new 
iherifF  of  the  county,  (one  of  the  defendants 
In  tills  case,  who  died  before  the  trial), 
went  to  the  Denson  Farm  with  a  large  body 
of  men  whom  he  had  collected  for  the  pur- 
pose of  recapturing  the  two  surviving  Mar- 
lows.  He  was  met  there  by  the  sheriff  of  a 
neighboring  county,  whose  aid  he  had  sum- 
moned, but  who  declined,  on  learning  the 
facts  of  the  case,  to  interfere  in  the  matter. 
The  Marlows  refused  to  ^ivc  themselves  up 
to  any  one  except  the  United  States  marshal 
or  one  Morton,  his  deputy ;  and  no  violence 
was  offered  to  them;  but  Collier,  with  a 
body  of  men,  kept  guard  near  the  house  for 
some  days,  until  the  arrival  of  Morton,  who, 
against  some  renronstrance  on  the  part  of 
Collier,  took  the  Marlows  into  his  custody 
and  removed  thr  m  to  Dallas.  They  were 
afterwards  tried  and  acquitted  on  the  charges 
against  them. 

At  the  trial  of  the  present  case,  the  prin- 
cipal question  of  fact  was  of  the  defendants* 
connection  with  the  conspiracy  charged  in 
the  indictmenf. 

There  was  evidence  in  the  case  tending  to 
show  that  Johnson,  while  lying  wounded  at 
his  home  ifter  the  fight,  assented  at  the 
solicitation  of  some  of  the  defendants,  to 
the  publication  in  a  newspaper  of  a  state- 
ment that  Logan  was  one  of  the  guards  at 
Dry  creek  on  the  night  of  January  19.    The 

fovernroent,  not  for  the  purpose  of  contra- 
icting  Johnson,  but  as  independent  evidence 
that  LK)gan  took  part  in  the  fight,  not  as  a 
guard,  but  as  one  of  the  mob,  called  several 
witnesses  to  prove  declarations  of  Johnson 
made  after  the  fight,  some  on  the  same  night 
and  others  some  days  after,  that  Logan  was 
not  a  guard  on  that  night,  had  meant  to  go 
as  a  guard,  but  had  been  excused  from  going, 
and  must  have  been  the  person  who  inu>rmei 
the  mob  of  the  intended  removal  of  the 
prisoners.  The  defendants  objected  to  the 
admission  of  this  evidence,  among  other 
grounds,  because  the  declarations  were  not 
made  in  Logan's  presence,  and  were  made 
after  the  crime  had  been  committed  and  the 
conspirators  had  separated.  The  Judge  over- 
ruled the  objection,  and  admitted  the  evi- 
dence; and  the  defendants  excepted  to  its 
admission. 

The  court  also  admitted,  asrainst  the  like 
objection  and  exception  of  the  defendants, 
testimony  to  declarations  of  Collier,  of 
HoUis,  and  of  persons  not  known  to  the 
witnesses,  some  made  on  the  night  of  the 
fight,  after  the  escape  of  the  Marlows,  and 
while  Collier,  Hoi  lis  and  others  were  in 
pursuit  and  were  stopping  at  houses  on  their 
way  to  get  other  persons  to  join  them,  and 
some  made  on  the  following  day  at  the 
funeral  of  one  of  the  conspirators  and  else- 
where, that  Logan  had  been  present  at  the 
fight,  and  not  aa  guard,  and  had  been 
wounded  there. 
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The  two  survivinff  Marlows  were  permitted 
to  testify,  on  behalf  of  the  govemmeBt.  Oat 
while  tbe^,  with  Burkhardt  and  Clift  were 
escaping  in  the  hack  after  the  fight,  Chmrlet 
Marlow  told  his  companions  that  he  believed 
Logan  was  the  man  at  whom  he  abot,  and 
who  was  shooting  at  him,  during  the  fi^it 
The  defendants  objected  to  this  evidence,  as 
declarations  made  in  their  absence,  and  as 
hearsay ;  and  excepted  to  its  admission.  The 
defendants  requested  the  judge  to  instnict 
the  jury  that  the  matters  alleged  in  tbe  in- 
dictments and  the  proof  made  under  tliem 
constituted  no  offense  under  the  laws  of  the 
United  States,  and  therefore  they  aboold  re- 
turn a  verdict  of  not  guilty.  Tbe  jod^e 
refused  so  to  instruct  the  jury ;  and  inttnicted 
them  as  follows:  ''When  a  citizen  of  the 
United  States  is  committed  to  the  custody  of 
a  United  States  marshal,  or  to  a  state  jail, 
by  process  issuing  from  one  of  the  courts  of 
the  United  States,  to  be  held,  in  default  of 
bail,  to  await  his  trial  on  a  criminal  cbarpe 
within  the  exclusive  jurisdiction  of  the 
national  courts,  such  citizen  has  a  right 
under  the  Constitution  and  laws  of  tbe 
United  States,  to  a  speedy  and  public  trial 
bv  an  impartial  jury,  and,  until  tried  or 
discharged  by  due  process  of  law,  has  the 
right,  under  said  Constitution  and  laws,  to 
be  treated  with  humanity,  and  to  be  protected 
against  all  unlawful  violence,  while  he  is 
deprived  of  the  ordinary  means  of  defending 
and  protecting  himself."  To  this  instruc- 
tion, as  well  as  to  the  refusal  to  give  the 
instruction  requested,  the  defenduite  ex- 
cepted. 

The  judge  further  defined  tbe  crimes 
charged,  of  conspiracy,  and  of  murder  in 
the  prosecution  oi  the  conspiracy ;  and  sub- 
mitted to  the  jury  the  questions  whether  tbe 
defendants  were  guilty  of  the  ooospirvy 
only,  and  whether  they  were  guilty  of  tbt 
murder  also. 

Many  other  rulings  and  instructions,  ex- 
cepted to  at  the  trial,  are  omitted  from  this 
statement,  because  not  passed  upon  by  this 
court. 

On  April  17,  1891,  the  jury  found  tbe  de- 
fendants Logan,  Waggoner  and  Wallaoi  rc 
ffuilty  of  the  conspirmcv  charged  in  tbe  in*  * 
aictments,  and  not  ^llty  of  murder ;  and 
acquitted  the  other  defendanta.  Tbe  oooit 
thereupon  ordered  and  adjudged  that  tbs 
other  defendants  be  discharged ;  and  that  Lo- 
gan, Waggoner  and  Wallace  were  guilty  of 
conspiracy  as  charged  in  the  indictmenta,  and 
sentenced  each  of  them  to  pay  a  fine  of 
$5,000,  to  be  imprisoned  for  a  term  of  tea 
years,  and  to  be  ineligible  to  any  office  or 

SI  ace  of  honor,  profit  or  trust,  created  by  tbe 
onstitution  or  laws  of  the  United  8tat«a 
On  June  28,  1801,  they  sued  out  this  vrit 
of  error,  under  the  Act  of  March  t»  188U 
chap.  517,  g  5.    26  Stat  at  L.  827. 

Me$$n.  Jerome  C.  Kearbjr.  A.  H.  Chtf^ 
land  and  K  J.  Ma^^  for  i^ntifls  in  cr* 
ror: 

Criminal  laws  must  be  explicit,  and  alWed 
offenses  must  be  plainly  within  tbem,  and  tbb 
rule  has  been  most  openly  emphasised  by  M 
oourt 
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Uniied  Stata  T.  Brewer,  189  U.  a  288 
(85:198). 

The  court  in  wbicb  Eugene  Logan  was  in- 
dicted had  no  JarisdicUon.  the  alleged  offense 
«  to  him  being  cognizable  in  the  court  at 
Orabam,  and  not  in  tne  court  at  Dallas,  where 
tbe  indictment  was  found. 

United  Siata  ▼.  Oruikehank,  9d  U.  8.  642 
(28:  588);  Aopjtf  T.  Oo<ffrey,  17  Johns.  225. 

Tbe  power  to  discharge  a  jury  should  be  ex- 
erdaed  with  tbe  greatest  caution. 

Uniied  Statee  y.  Feree.  22  U.  8. 9  Wheat  579 
<8:  165);  MahaSa  ▼.  State,  10  Yerg.  285. 

Tbe  reasoning  of  tbe  court  m  People  ▼. 
OcHhrin,  18  Johns.  199,  fully  sustains  this  po- 
sition. 

All  declarations  and  acts  of  conspirators  to 
iffect  others,  must  be  done  and  made  while  tbe 
conspiracy  is  pending,  and  in  furtherance  of 
its  design. 

3  Greenl.  Ev.  §  94,  notes  S  and  {h)\  Whart 
Crim.  L.  (4tb  rev.  ed.)  %  708;  Eotden  ▼.  State, 
18  Tex.  App.  106. 

Witnesses  coo victed  of  infamous  crimes  were 
iocompetent  to  testify  as  to  Spear.  Tbe  pardon 
isBoed  to  him  after  be  bad  served  bis  full  sen- 
tence, is  not  retroactive. 
Unikd  States  ▼.  BateHeld,  28  Fed.  Rep.  136. 
Tbe  wife  of  one  of  tbe  parties  indicted,  was 
tD  iocompetent  witness. 

1  Wharton,  Am.  Crim.  L.  §  767;  DiU  v. 
BtaU,  1  Tex.  App.  282;  Rescoe,  Crim.  Ev.  116 
and  117;  Rex  v.  Smith,  1  Moodv,  C.  C.  289; 
Onjt.  V.  BoHnmm,  1  Gray,  556;  1  Greenl  Ev. 
§340. 

Tbe  misdirection  of  the  court  influenced  the 
lury.  and  a  new  trial  must  be  granted. 

Vtckeburg  A  M.  R,  Co,  v.  aBrien,  119  U.  8. 
W-108  (80:  299,  300);  Wardell  v.  Hughes,  8 
Weod.  418:  Inglish  v.  Breneman,  5  Ark.  9iS, 

Mfisrs.  W.  H.  K  MtUer,  AUyQen.,  and 
Wa.  H.  Talt,  BoUdtor-Qen.,  for  defendant 
io  error: 

After  a  conspiracy  is  shown  to  exist,  all  acts 
ef  tbe  conspirators  in  furtherance  of  the  con- 
ipiracy,  ana  all  declarations  of  the  conspir- 
ttors^  or  any  of  them,  toudiing  the  subject  of 
tbe  conspiracy  before  tbe  object  of  the  con- 
^nrtcy  is  consummated  or  its  purpose  is  aban- 
doned, are  competent  against  tbe  persons  so 
charged. 

Unoiln  ▼.  Claflin,  74  U.  8.  7  Wall.  182 
(1»:  106):  Chicago,  RLdP.  B.  Co.  v.  Collins, 
W  DL  212;  Corner  t.  MeNeal,  74  Pa.  112; 
Oaidrjf  v.  'pons,  29  La.  Ann.  4;  Com.  ▼. 
^aterman,  122  Mass.  48;  Kellejf  v.  People,  55 
I^.  Y.  565. 

A  full  pardon  by  the'  gOTemor  restored  the 
competeney  of  tbe  witness. 

Whart  Crim.  Ev.  g  865;  CTnited  States  ▼. 
Joaa,  2  Wheel.  Crim.  Cas.  451;  Thornton  v. 
State,  20  Tex.  App.  519:  Hunnicutt  v.  State,  18 
Tex.  App.  498;  United  States  v.  Wilson,  82  U. 
S.7Pet.  150(8:  640);  Ex  parte  Wells,  59  U.  8; 
18  How.  807,  815(15:  421,  425);  Exparte  Oar- 
M  71 U.  8.  4  Wall.  888.  880  (18:  866,  870). 
4  Bl  Com.  402;  Pitner  ▼.  Stale,  28  Tex.  App. 
871 

laws  €i  tbe  8tate  as  to  tbe  competency  of 
^Uoeaaes  do  not  gOTern  trials  in  criounal 
ctuaes. 

United  States  ▼.  Beid,  58  U.  8. 12  How.  861 
fl3: 1088). 

144  U.  8. 


The  convictio  ^  of  a  crime  which  does  nol 
disqualify  the  convict  &om  testifying  in  the 
State  where  the  conviction  is  had,  willnot  dis- 
qualify him  in  any  other  State  or  countir. 

Com.  V.  Oreen,  17  Mass.  515,  540;  Story, 
Confl.  Laws,  §g  91,  98, 104,  620,  625;  Sims  v. 
Sims,  76  N.  Y.  466;  ifhl  v.  Com.  6  Gratt.  706; 
Com.  ▼.  Knapp,  9  Pick.  512. 

Mr.  Justice  Qra^  delivered  tbe  opinion 
of  the  court : 

The  plaintiffs  In  error  were  indicted  on 
sections  5508  and  5509  of  the  Revised  Stat-  [282] 
utes,  for  conspiracy,  and  for  murder  in  tbe 
prosecution  of  tbe  conspiracy ;  and  were  con- 
victed, under  section  5508,  of  a  conspiracy 
to  injure  and  oppress  citizens  of  tbe  United 
States  in  the  free  exercise  and  enjoyment  of 
the  right  to  be  secure  from  assault  or  bodily 
harm,  and  to  be  protected  as^ainst  unlawful 
violence,  while  in  the  custody  of  a  marshal 
of  the  United  States  under  a  lawful  commit- 
ment by  a  commissioner  of  tbe  Circuit  Court 
of  the  United  States  for  trial  for  an  offense 
against  the  laws  of  tbe  United  States. 

By  section  5508  of  the  Revised  Statutes, 
**if  two  or  more  persons  conspire  to  injure, 
oppress,  threaten  or  intimidate  any  cilixcn 
in  tbe  free  exercise  or  enjoyment  of  any  riglit 
or  privilege  secured  to  him  by  tbe  Constitu- 
tion or  laws  of  the  United  States,  or  because 
of  his  having  so  exercised  the  same,"  "tliey 
shall  be  fined  not  more  than  five  thousand 
dollars  and  imprisoned  not  more  than  ten 
years,  and  shall,  moreover,  be  thereafter  in- 
eligible to  any  oflice  or  place  of  honor,  pro- 
fit or  trust,  created  by  tlie  Constitution  or 
laws  of  the  United  States." 

1.  The  principal  question  in  this  case  is 
whether  the  right  of  a  citizen  of  tbe  United 
States,  in  tbe  custody  of  a  United  States 
marslial  under  a  lawful  commitment  to  an- 
swer for  an  offense  against  the  United  States, 
to  be  protected  against  lawless  violence,  is 
a  right  secured  to  him  by  the  Constitution 
or  laws  of  the  United  States,  or  whether  it 
is  a  right  which  can  be  vindicated  only 
under  the  laws  of  the  several  states. 

This  question  is  presented  by  the  record  in 
several  forms.  It  was  raised  in  the  first  in- 
stance by  tbe  defendants  ''excepting  to"  and 
moving  to  quash  tbe  indictment.  A  motion 
to  quash  an  indictment  is  ordinarily  ad- 
dressed to  the  discretion  of  the  court,  and 
therefore  a  refusal  to  quash  cannot  generally 
be  assigned  for  error.  United  States  v.  Rosen* 
burgh,  74  U.  8.  7  Wall.  580  [19:  2681; 
United  States  v.  Hamilton,  109  U.  S.  68  [27 : 
8601.  But  the  motion  in  this  case  appears 
to  have  been  intended  and  understood  to  in- 
clude an  exception,  which,  according  to  the 
practice  in  Louisiana  and  Texas,  is  equiva- 
lent to  a  demurrer.  And  tbe  same  question 
is  distinctly  presented  by  the  judge's  refusal  [2831 
to  instruct  the  jury  as  requested,  and  by  the 
instructions  given  by  him  to  the  jury. 

Upon  this  question,  the  court  has  no  doubt. 
As  was  said  by  Cliief  Justice  Marshall,  in  the 
great  case  of  M'CuUoch  v.  Maryland,  "The 

f government  of  tbe  Union,  tliough  limited  in 
ts  powers,  is  supreme  within  its  sphere  of 
action."  *'No  trace  is  to  be  found  in  the 
Constitution  of  an  intention  to  create  a  de- 
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pendence  of  the  government  of  the  Union  on 
those  of  the  states,  for  the  execution  of  the 
great  powers  assigned  to  it.  Its  means  are 
adequate  to  its  ends:  and  on  those  means 
alone  was  it  expected  to  re]y  for  the  accom- 
plishment of  its  ends.  To  impose  on  it  the 
necessity  of  resorting  to  means  which  it  can- 
not control,  which  another  government  may 
furnish  or  withhold,  would  render  its  course 
precarious,  the  result  of  its  measures  uncer- 
tain, and  create  a  dependence  on  other  gov- 
ernments, which  mii;ht  disappoint  its  most 
important  designs,  and  is  incompatible  with 
the  lanffuage  of  the  Constitution."  47  U.  S. 
4   Wheat.    316.  405,  424   [4:  579,  601.  605]. 

Among  the  powers  Which  the  Constitution 
expressly  confers  upon  Congress  is  the  power 
to  make  all  laws  necessary  and  proper  for 
carrying  into  execution  the  powers  specifi- 
cally granted  to  it,  and  all  other  powers 
vested  by  the  Constitution  in  the  government 
of  the  United  States,  or  in  any  department 
or  officer  thereof.  In  the  exercise  of  this 
general  power  of  legislation,  Congress  may 
use  any  means,  appearing  to  it  most  eligible 
and  appropriate,  which  are  adapted  to  the 
end  to  be  accomplished,  and  are  consistent 
with  the  letter  and  the  spirit  of  the  Consti- 
tution. M'Culloch  V.  Maryland,  47  U.  S.  4 
Wheat.  816,  421  [4:  679,  605]  ;  Juilliard  v. 
Greenman,  110  U.  S.  421,  440.  441  [28 :  204. 
211,  212].  *^ 

Although  tb'^  Constitution  contains  no 
grant,  general  o?  bpecific,  to  Congress  of  the 
power  to  provide  for  the  punishment  of 
crimes,  except  piracies  and  felonies  on  the 
high  seas,  offenses  against  the  law  of  nations, 
treason,  and  counterfeiting  the  securities  and 
current  coin  of  the  United  States,  no  one 
doubts  the  power  of  Congress  to  provide  for 
the  punishment  of  all  crimes  and  offenses 
against  the  United  States,  whether  committed 
within  one  of  the  states  of  the  Union,  or 
within  territory  over  which  Congress  has 
plenary  and  exclusive  jurisdiction. 

To  accomplish  this  end.  Congress  has  the 
rif^bt  to  enact  laws  for  the  arrest  and  com- 
mitment of  those  accused  of  any  such  crime 
or  offense,  and  for  holding  them  in  safe  cus- 
tody until  indictment  and  trial ;  and  persons 
arrested  and  held  pursuant  to  such  laws  are 
in  the  exclusive  custody  of  the  United  States, 
and  are  not  subject  to  the  judicial  process  or 
executive  warrant  of  any  State.  Ahleman  v. 
Booth,  62  U.  S.  21  How.  506  [16:  169]  ;  Tar- 
bU'$  Case,  80  U.  8.  18  Wall.  897  £20:  6971 ; 
Rohby,  ConnoUy,  111  U.  S.  624  [28:  5421. 
The  United  States,  having  the  absolute  right 
to  hold  such  prisoners,  have  an  equal  duty  to 
protect  them,  while  so  held,  against  assault 
or  injury  from  any  quarter.  The  existence 
of  that  duty  on  the  part  of  the  government 
necessarily  implies  a  corresponding  rieht  of 
the  prisoners  to  be  so  protected ;  and  this 
right  of  the  prisoners  is  a  riffht  secured  to 
them  by  the  Constitution  and  laws  of  the 
United  States. 

The  statutes  of  the  United  States  have 
provided  that  any  person  accused  of  a  crime 
or  offense  aantinst  the  United  States  may  by 
any  United  States  judge  or  commissioner  of 
a  Circuit  Court  be  arrested  and  confined,  or 
bailed,  as  the  case  may  be,  for  trial  before 
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the  court  of  the  United  States  having  eo^i- 
zance  of  the  offense ;  and.  if  bailed,  may  be 
arrested  by  his  bail   and  delivered  to  the 
marshal  or  his  deputy,  before  any  jodj^e  or 
other  officer  having  power  to  commit  for  the 
offense,  and  be  thereupon  recommitted  to  the 
custody  of  the  marshal,  to  be  held  until  dis- 
charfir^  bv  due  course  of  law.    Rev.  Scat 
§§  f014,   1018.      They  have  also  provided 
that  all   the  expenses  attendant  upon  the 
transportation  from  place  to  place,  and  upoo 
the  temporary  or  permanent  confinement,  of 
persons  arrested  or  committed  under  the  laws 
of  the  United  States,  shall  be  paid  out  of 
the  Treasury  of  the  United  Stat^ ;  and  thai 
the  marshal,  in  case  of  necessity,  may  pro- 
vide a  convenient  place  for  a  temporary  jail, 
and  **  shall  make  such  other  provision  as  be 
may  deem  expedient  and  necessary  for  the 
safe-keeping  of  the  prisoners  arrested  or  coo- 
mi  tied  under  the  authority  of   the  United 
States,  until  permanent  provision  for  that 
purpose  is  made  by  law. "    Rev.  Stat  §  5536- 
5538. 

In  the  case  at  bar,  the  indictments  alleged, 
the  evidence  at  the  trial  tended  to  profe. 
and  the  iury  have  foimd  by  their  verdict. 
that  while  Charles  Itfarlow  and  five  othen^ 
citizens  of  the  United  States,  were  in  the 
custodi^  and  control  of  a  deputy  marshal  of  H 
the  United  States  under  writs  of  commitmeoi 
from  a  commissioner  of  the  Circuit  Court 
in  default  of  bail,  to  answer  to  indictmeDt* 
for  an  offense  af^ainst  the  laws  of  tiM  United 
States,  the  plaintiffs  in  error  ccmspired  to 
injure  and  oppress  them  in  the  free  exercise 
and  enjoyment  of  the  right,  secured  to  tbea 
by  the  Constitution  and  laws  of  the  United 
States,  to  be  protected,  while  in  such  cnstody 
and  control  of  the  deputy  marshal,  against 
assault  and  bodily  harm,  until  they  bad  bees 
discharged  by  due  process  of  the  laws  ^  the 
United  States. 

If,  as  some  of  the  evidence  introauoed  by 
the  government  tended,  to  show,  the  depo^ 
marshal  and  his  assistaiits  made  no  atteapl 
to  protect  the  prisoners,  but  were  in  leagne 
ana  collusion  with  the  conspirators,  tbatcfoei 
not  lessen  or  impair  the  right  of  protection, 
secured  to  the  prisoners  by  the  Coostitatios 
and  laws  of  the  United  States. 

The  prisoners  were  in  the  exclusive  est- 
tody  and  control  of  the  United  States,  under 
the  protection  of  the  United  Sutes,  and  in 
the  peace  of  the  United  States.  There  wie 
a  coextensive  duty  on  the  part  of  the  United 
States  to  protect  a^inst  lawless  violence 
persons  so  within  their  custody,  control,  pro- 
tection and  peace ;  and  a  correspondins  riffbt 
of  those  persons,  secured  by  the  ConsliUitioo 
and  laws  of  the  United  States,  to  be  so  pro- 
tected by  the  United  States.  If  the  oAcen 
of  the  United  States,  charged  with  the  per 
foimaucc  of  the  duty,  in  be&lf  of  the  Uoited 
States,  of  affording  that  protection  and  t^ 
curing  that  right,  neglected  or  violated  their 
duty,  the  prisoners  were  not  the  leai  under 
the  shield  and  panoply  of  the  United 
States. 

The  cases  heretofore  decided  bv  this  oowt. 
and  cited  in  behalf  of  the  plaintiffs  in  error, 
are  in  no  way  inconsistent  with  these  vie««. 
but,  on  the  contrary,  contain  much  lo  wp* 
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port  item.  The  matter  oonsidered  in  each 
of  tboee  cases  was  whether  the  particular 
right  there  in  question  was  secured  by  the 
Constitution  of  the  United  States,  ana  was 
within  the  acts  of  Congress.  But  the  ques- 
tion before  us  is  so  important,  and  the  learned 
ooonsel  for  the  plaintiffs  in  error  have  so 
stronj^ly  relied  on  those  cases,  that  it  is  fit  to 
review  them  in  detail. 

In  United  States  v.  Beeee,  92  U.  8.  214,  217 
[23:  563,  564],  decided  at  October  term,  1875, 
this  court,  speaking  by  €7ii^  Justice  Waite, 
taid :  **  Rights  ana  immunities  created  by 
Of  dependent  upon  the  Constitution  of  the 
Uoited  States  can  be  protected  by  Congress. 
The  form  and  the  manner  of  the  protection 
maj  be  such  as  Congr^»  in  the  legitimate 
exercise  of  its  legislative  discretion,  shall 
provide.  These  may  be  varied  to  meet  the 
necessities  of  the  piuticular  right  to  be  pro- 
tected." The  decision  in  that  case  was  that 
the  15th  Amendment  of  the  Constitution  did 
not  confer  on  citizens  of  the  United  States 
the  right  to  vote,  but  only  the  right  of  ex- 
emption from  being  denied  by  a  State  the 
right  to  vote  on  account  of  race,  color  or 
previous  condition  of  servitude ;  and  there- 
lore  that  Sections  8  and  4  of  the  Enforcement 
Act  of  May  31,  1870,  (16  Stat.  at.  L.  140, 
141,  re-enacted  in  Rev.  Stat.  §§  2007-2009, 
5506.)  undertaking  to  punish  the  denial  or 
obstruction  of  the  right  to  vote  under  the 
laws  of  any  State  or  Territory,  and  not 
grounded  on  sach  discrimination,  were  un- 
constitutional. ^ 

In  United  States  z.  Qruikshank,  92  U.  S. 
M3  [28:  588],  at  the  same  term,  io  which 
also  the  opinion  was  delivered  by  the  Chief 
Justice,  the  indictment  was  on  section  6  of 
the  Enforcement  Act  of  1870,  (re-enacted  in 
Hev.  Stat.  §  5508,  under  which  the  present 
ooovicticm  was  had, )  and  the  points  ad j udged 
on  the  construction  of  the  Constitution  and 
the  extent  of  the  powers  of  CongrcRs  were 
u  follows : 

lit  It  was  held  that  the  1st  Amendment  of 
the  Constitution,  by  which  it  was  ordained 
that  Congress  should  make  no  law  abridging 
the  right  of  the  people  peaceably  to  assemble 
aid  to  petition  the  government  for  a  redress 
of  grievances,  did  not  grant  to  the  people 
the  right  peaceably  to  assemble  for  lawful 
purposes,  but  recognized  that  right  as  already 
existing,  and  did  not  guarantee  its  continu- 
ance except  as  against  acts  of  Congress ;  and 
therefore  the  general  right  was  not  a  right 
secured  by  the  Constitution  of  the  United 
States.  But  the  court  added :  **  The  right 
of  the  people  peaceably  to  assemble  for  the 
purpose  of  petitioning  Congress  for  a  redress 
of  grievances,  or  for  anything  else  connected 
with  the  powers  or  the  duties  of  the  national 
goTemment,  is  an  attribute  of  national  citi- 
zenship, and,  as  such,  under  the  protection 
of,  and  guaranteed^  by,  the  United  States. 
The  very  idea  of  a'  government,  republican 
in  form,  implies  a  nght  on  the  part  of  its 
citizens  to  meet  peaceably  for  consultation 
in  respect  to  public  affairs  and  to  petition 
for  a  redress  of  grievances.  If  it  had  been 
alleged  in  these  counts  that  the  object  of  the 
defendants  was  to  prevent  a  meeting  for  such 
a  purpose,  the  case  would  have  been  within 
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the  statute,  and  within  the  scope  of  the  sov- 
ereignty of  the  United  States."  92  U.  S. 
552,  553  [23:  591]. 

2d.  It  was  held  that  the  2d  amendment  to 
the  Constitution,  declaring  **  That  the  rights 
of  the  people  to  keep  and  bear  arnm  sliall 
not  be  infringed,"  was  equally  limited  in 
its  scope.     92  U.  S.  553  [23:  591]. 

8d.  It  was  held  that  a  conspiracy  of  in- 
dividuals to  injure,  oppress  and  intimidate 
citizens  of  the  United  States,  with  intent  to 
deprive  them  of  life  and  liberty  without  due 
process  of  law,  did  not  come  within  the 
statute,  nor  under  the  power  of  Congress, 
because  the  rights  of  life  and  liberty  were 
not  granted  by  the  Constitution,  but  were 
natural  and  inalienable  rights  of  man ;  and 
that  the  14th  Amendment  of  the  Constitution, 
declaring  that  no  State  shall  deprive  any 
person  w  life,  liberty  or  property,  without 
aue  process  of  law,  added  nothing  to  the 
rights  of  one  citizen  as  against  another,  but 
simply  furnished  an  additional  guaranty 
against  any  encroachment  by  the  states  upon 
the  fundamental  rights  which  belong  to 
every  citizen  as  a  member  of  societv.  It 
was  of  these  fundamental  rights  of  lire  and 
liberty,  not  created  by  or  dependent  on  the 
Constitution,  tliat  the  court  said:  ** Sov- 
ereignty, for  this  purpose,  rests  alone  with 
the  states.  It  is  no  more  the  duty  or  witliin 
the  power  of  the  United  States  to  punish  for 
a  conspiracy  to  falsely  imprison  or  murder 
within  a  State,  than  it  would  be  to  punish 
for  false  imprisonment  or  murder  itself." 
92  U.  S.  553,  554  [23:  591,  592]. 

4th.  It  was  held  that  the  provision  of  the 
14th  Amendment,  forbidding  any  State  to 
deny  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  laws,  gave  no 

Greater  power  to  Con^cress.     92  U.  S.  555 
23:  592].  fi> 

5th.  It  was  held,  in  accordance  with  xJnited 
States  V.  Reese,  above  cited,  that  counts  for 
conspiracy  to  prevent  and  hinder  citizens  of 
the  African  race  in  the  free  exercise  and 
enjoyment  of  the  right  to  vote  at  state  elec- 
tions, or  to  injure  and  oppress  them  for  hav- 
ing voted  at  such  elections,  not  alleging  that 
this  was  on  account  of  their  race,  or  color, 
or  previous  condition  of  servitude,  could  not 
be  maintained;  the  court  saying:  **The 
right  to  vote  in  the  states  comes  from  the 
states :  but  the  right  of  exemption  from  the 

erohibited  discrimination  comes  from  the 
United  States.  The  first  has  not  been  ffranted 
or  secured  by  the  Constitution  of  theUnitnd 
States,  but  the  last  has  been."  92  U.  S.  556 
[23:  592]. 

Nothine  else  was  decided  in  United  States 
V.  Cruikshank,  except  questions  of  the  tech- 
nical sufficiency  of  the  indictment,  having 
no  bearin^i;  upon  the  larger  ouestions. 

The  main  principles  on  which  that  decision 
was  based  had  been  clearly  summed  up  by 
Mr.  Justice  Bradley  when  the  same  case  was 
before  the  Circuit  Court,  as  follows :  **It  is 
undoubtedly  a  sound  proposition,  that  when- 
ever a  right  is  guaranteed  by  tlie  Constitu- 
tion of  the  United  States,  Congress  has  the 
power  to  provide  for  its  enforcement,  eitlier 
by  implication  arising  from  the  correlative 
duty  of  government  to  protect,  whcrover  n 
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right  to  tbe  citizen  is  coDferred,  or  trnder 
the  ireneral  power  (contaiDed  in  art.  1,  §  8, 
par.  IS)  'to  make  all  laws  necessary  and 
proper  for  carrying  into  execution  the  fore- 
going  powers,  and  all  other  powers  vested 
by  this  Constitution  in  the  government  of 
the  United  States,  or  any  department  or  officer 
thereof. '  "  **  With  regard  to  those  acknowl- 
edged rights  and  privileges  of  the  citizen, 
which  form  a  part  of  his  political  inheritance 
deiived  from  the  mother  country*  and  which 
were  challenged  and  vindicated  by  centuries 
of  stubborn  resistance  to  arbitrary  power, 
they  belong  to  him  as  his  birthright,  and  it 
is  the  duty  of  the  particular  State  of  which 
he  is  a  citizen  to  protect  and  enforce  them, 
and  to  do  naught  to  deprive  him  of  cheir  full 
enjoyment.  When  any  of  these  rights  and 
privileges  are  secured  in  the  Constitution  of 
the  United  States  only  by  a  declaration  that 
the  State  or  the  United  States  shall  not  vio- 
late or  abridge  them,  it  is  at  once  understood 
that  they  are  not  created  or  conferred  by  the 
Constitution,  but  that  the  Constitution  only 

guarantees  that  they  shall  not  be  impaired 
y  the  State,  or  the  United  States,  as  the  case 
may  be.  The  fulfillment  of  this  guaranty  by 
the  United  States  is  the  only  duty  with  which 
that  government  is  charged.  The  affirmative 
enforcement  of  the  rights  and  privileges 
themselves,  unless  something  more  is  ex- 
pressed, does  not  devolve  upon  it,  but  be- 
longs to  the  state  government  as  a  part  of 
its  residuary  sovereignty."  1  Woods,  808, 
814-816. 

In  Strauotjr  v.  Wni  Virginia,  100  U.  8.  808 
[25;  664],  at  October  term,  1879,  in  which  it 
was  adjudged  that  the  provision  of  the  14th 
Amendment,  forbidding  any  State  to  deny 
to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  laws,  was  violated 
by  statutes  of  a  State  providing  that  white 
men  only  should  be  the  jurors  on  the  trial 
of  a  black  man,  the  court,  speaking  by  J/r. 
Justice  Strong,  said:  **A  right  or  an  im- 
munity, whether  created  by  the  Constitu- 
tion or  only  guaranteed  by  it,  even  without 
any  express  delegation  of  power,  may  be  pro- 
tected by  Congress."  100  U.  8.  810  [25: 
666]. 

In  Exf  parte  Virginia,  100  U.  S.  889  [25 : 
676],  at  the  same  term,  the  court  upheld 
the  const! tutiont^lity  of  the  Civil  Rights 
Act  of  March  1,  1875,  chap.  114,  §  4,  (18 
Stat,  at  L.  836),  enacting  that  no  citizen, 
having  all  other  qualifications  provided  by 
law,  should  be  disqualified  from  service  as 
a  juror  in  any  court  of  the  United  States  or 
of  any  State,  on  account  of  race,  color  or 
previous  condition  of  servitude,  and  that 
any  officer,  charged  with  the  duty  of  select- 
ing Jurors,  who  should  exclude  any  citizen 
for  such  cause,  should  be  guilty  of  a  mis- 
demeanor. 

In  United  States  v.  Harrie,  106  U.  8.  629 
[27:  290],  at  October  term,  1882,  the  indict- 
ment was  for  conspiring  to  deprive,  and 
for  depriving,  certain  citizens  of  the  United 
States  of  the  equal  protection  of  the  laws, 
in  til  is,  that  they  were  in  the  custody  of  of 
ficers  of  a  State  under  lawful  arrest  on 
clinrgesof  crime,  and  were,  **by  the  laws  of 
f>'>^'^  State,  entitled  to  the  due  and  equal  pro- 
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tection  of  the  laws  thereof,"  and  *to  faftve 
their  persons  protected  from  Tiolenoe  wIms 
so  under  arrest  as  aforesaid."  That  indict- 
ment was  on  section  5519  of  the  Beriaed 
Statutes,  which  assumed  to  punish  ft  con- 
spiracy for  the  purpose  of  depriviar  any 
person  or  class  of  persons  of  the  equal  pfo- 
tection  of  the  laws.  The  court,  following 
the  cases  of  Reese  and  Cruikshank ,  nborm 
stated,  held  that  section  to  be  nncoiiBtitii- 
tional,  because  broader  than  the  IMi,  14fth 
and  15th  Amendments  to  the  ConstitutioB  of 
the  United  States  would  jostifj.  Tbe  omb 
is  clearly  distinguished  from  toe  cam  mt  bar 
by  the  facts  that  those  prisoners  were  \m  tke 
custody  of  officers,  not  of  the  United  Sleteii 
but  of  the  State,  and  that  the  laws,  of  the 
equal  protection  of  which  they  were  ftHeged 
to  have  been  deprived,  were  the  laws  of  the 
State  only. 

In  the  cases  reported  under  the  head  of  the 
OivU  RighU  Cases,  109  U.  8.  8  [27:  8S51.  at 
October  term,  18^,  the  whole  extent  of  the 
decision  was  that  sections  1  and  8  of  the 
Civil  Rights  Act  of  March  1,  1875,  chap. 
114,  (18  Stat,  at  L.  886).  declarinic  all  jm- 
sons  within  the  jurisdiction  of  th^  United 
States  to  be  entitled  to  the  full  and  equal 
enjoyment  of  inns,  public  oonvevaaoeB,  and 
places  of  public  amusement,  and  asraming 
to  punish  the  denial  of  such  enioymeni  to 
any  citizen,  **  except  for  reasons  oy  law  ap- 
plicable to  citizens  of  every  race  and  color, 
and  regardless  of  any  previous  conditfioo  of 
servitude,''  were  unconstitutional,  becaow 
not  authorized,  either  by  the  18th  Amend- 
ment, abolishing  slavery,  or  by  the  14lli 
Amendment,  the  general  scope  and  purpoir 
of  which  were  thus  defined  by  Mr.  Justicr 
Bradley  in  delivering  Judgment.  *It  i* 
state  action  of  a  particular  character  that  it 
prohibited.  Individual  invasion  of  individ- 
ual rights  is  not  the  subject-matter  of  tbe 
Amendment."  **It  does  not  invest  Coomw 
with  power  to  legislate  upon  subjects  which 
are  within  the  domain  of  state  legislation; 
but  to  provide  modes  of  relief  against  itat» 
legislation,  or  state  action,  of  tSe  kind  it- 
ferred  to.  It  does  not  authorize  Conmsi  tt> 
create  a  code  of  municipal  law  for  uie  nt- 
ulation  of  private  rights ;  but  to  provide 
modes  of  redress  against  the  operation  of 
state  laws,  and  the  action  of  state  offlcen. 
executive  or  judicial,  when  these  are  tub 
versivo  of  the  fundamental  rights  specified 
in  the  amendment."  ""Such  legislation  CU'  ^ 
not  properly  cover  the  whole  domain  of  ' 
rights  appertaining  to  life,  liberty  ta' 
property,  defining  them  and  providing  for 
their  vindication.  That  would  be  to  estab- 
lish a  code  of  municipal  law  regulative  of 
all  private  rights  between  man  uid  man  ia 
society.  It  would  be  to  make  Cong^reoi  tike 
the  place  of  the  state  legislatures  and  to 
supersede  them."  109  U.  8.  11,  18  [T 
839.  840]. 

Jn  Ex  parte  Tarbr<nigK  110  U.  8.  651  W 
3741,  at  the  same  term,  it  was  adjudged  w 
both  section  5508  of  the  Revised  Statute* 
(on  which  these  Indictments  are  foonded) 
and  section  5520,  punishing  conspirMy  u> 
prevent  by  force,  intimidation  or  threats anv 
citizen  from  lawfully  giving  his  support 
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to  the  election  of  a  qualified  person  as  pres- 
idential elector  or  member  of  Congress, 
were  constitutional,  because  within  tbe  im- 
plied powers  of  Congress.  In  answer  to  the 
Zment  that  the  parties  assaulted  were  not 
T8  of  the  United  States,  and  that  their 
protection  by  Congress  in  exercising  tbe 
rixht  to  vote  did  not  stand  on  the  same 
gronnd  with  Uie  protection  of  election  officers 
of  the  United  States,  tbe  court,  speaking  by 
Mr.  Justice  Miller,  said :  *'But  the  distinc- 
tion is  not  well  taken.  Tbe  power  in  eitber 
case  arises  out  of  the  circumstance  that  the 
function  in  which  the  party  is  engaged  or 
the  rijTbt  which  he  is  about  to  exercise  is 
dependent  on  tbe  laws  of  tbe  United  States, 
lo  both  cases,  it  is  the  duty  of  that  js^overn- 
ment  to  see  that  he  may  exercise  this  right 
freely,  and  to  protect  him  from  violence 
while  so  doing,  or  on  account  of  so  doing. 
This  duty  does  not  arise  solely  from  the  in- 
terest of  tbe  party  concerned,  but  from  the 
necessity  of  the  government  itself,  that  its 
service  shall  be  free  from  tbe  adverse  in- 
fluence of  force  and  fraud  practiced  on  its 
agentA  and  that  the  votes  by  which  its 
memUt*  of  Congress  and  its  President  are 
elected  shall  be  tile  free  votes  of  the  electors, 
and  the  officers  thus  chosen  the  free  and  un- 
comipted  cuoice  of  those  who  have  the  right 
to  take  part  in  that  choice. "  110  U.  8.  662 
[28:277]. 

hi  United  8tatei  ▼.  WaddeU,  112  U.  S.  76 
[28:  6731,  at  October  term,  1884,  the  court 
reaffirmed  the  constitutionality  of  section 
5508  of  tbe  Revised  Statutes,  and.  speaking 
by  the  same  eminent  Judge,  said:  **Tbe 
n  statute  itself  is  careful  to  limit  its  operation 
*  to  an  obstruction  or  oppression  in  'the  free 
exercise  of  a  right  or  privilege  secured  by 
tbe  Constitution  or  laws  of  the  United  States, 
or  because  of  his  hnvine  exercised  such 
rights.*  Tbe  protection  of  this  section  ex- 
tends to  no  other  risrht,  to  no  right  or  privi- 
lege dependent  on  alaw  or  laws  of  the  State. 
Its  object  is  to  guarantee  safety  and  protec- 
tion to  persons  in  tbe  exercise  of  rights 
dependent  on  the  laws  of  the  United  States, 
including,  of  course,  the  Constitution  and 
treaties  as  well  as  statutes,  and  it  does  not, 
in  this  section  at  least,  design  to  orotect  any 
other  rights."  112  U.  8.  79  [28 :  673].  The 
particular  right,  held  in  that  case  to  be  de- 
pendent on  and  secured  by  tbe  laws  of  tbe 
United  States,  and  to  be  protected  by  section 
5508  of  the  Revised  Statutes  against  inter- 
ference by  individuals,  was  the  right  of  a 
citizen,  bavin?  made  a  homestead  entry  on 
public  land,  within  tbe  limits  of  a  State,  to 
continue  to  reside  on  tbe  land  for  five  years, 
for  the  purpose  of  p#»rfecting  his  title  to  a  pat- 
ent, under  sections  22S9-3291  of  tbe  Revised 
Statutes,  of  which  the  court  said:  "The 
rit^ht  here  guaranteed  is  not  the  mere  right 
0^  ^  protection  against  personal  violence. 
This,  if  tbe  result  of  an  ordinary  quarrel  or 
malice,  would  be  cognizable  under  the  laws 
of  the  State  and  by  its  courto.  But  it  is 
something  different  from  that.  It  is  tbe 
right  to  remain  on  the  land  in  order  to  per- 
form the  requirements  of  tbe  Act  of  Con- 
gress, and,  according  to  its  rules,  perfect  bis 
iacipient  title.      Whenever  the    acts  com- 
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plained  of  are  of  a  character  to  prevent  this, 
or  throw  obstruction  in  the  way  of  exercising 
this  right,  and  for  the  purpose  and  with 
intent  to  prevent  it,  or  to  injure  or  oppress 
a  person  because  he  has  exercised  it,  then, 
because  it  is  a  right  asserted  under  the  law 
of  tbe  United  States  and  granted  by  that  law, 
those  acts  come  within  tlie  purview  of  the 
statute  and  of  tbe  constitutional  power  of 
Congress  to  make  such  statute."  112  U,  S. 
80  [28:  6741. 

In  Baldmn  v.  Fh-anke,  120  U.  S.  678  [80 : 
766],  at  October  term,  1886,  it  was  decided 
that  the  word  ** citizen,"  in  section  5508  of 
the  Revised  Statutes,  as  in  the  original  Act 
of  May  81,  1870,  chap.  114,  %  6,  was  used 
in  its  political  sense,  and  not  as  synonymous 
with  *•  resident, **  "inhabitant"  or  "person," 
and  therefore  did  not  include  an  alien.  It  [293} 
was  in  regard  to  that  point  that  Chief  Justice 
Waite  said:  "This  particular  section  is  a 
substantial  re-enactment  of  section  6  of  the 
original  Act,  which  is  found  among  tbe 
sections  that  deal  exclusively  with  the 
political  rights  of  citizens,  especially  their 
right  to  vote,  and  were  evidently  intended 
to  prevent  discriminations  in  this  particular 
against  voters  on  account  'of  race,  color  or 
previous  condition  of  servitude.  *  "  120  U. 
S.  691  [80:  770].  He  did  not  sav  that  the 
section  in  Question,  but  only  that  the  sections 
among  which  it  is  found,  "deal  exclusively 
with  tbe  political  rights  of  citizens."  To 
have  said  that  tbe  section  in  question  was  so 
limited  would  have  been  in  direct  conflict 
with  tbe  decision  in  Untied  States  v.  Waddcll, 
above  cited,  to  which  tbe  Chief  Justice,  at 
tbe  outset  of  bis  discussion  of  tbe  question 
whether  "cjtizen"  included  an  alien,  had 
referred  as  establishing  the  constitutionality 
of  the  section. 

Tbe  whole  scope  and  effect  of  this  series 
of  decisions  is  that,  while  certain  funda- 
mental rights,  recognized  and  declared,  but 
not  granted  or  created,  in  some  of  the 
amendments  to  tbe  Constitution,  are  thereby 
guaranteed  only  against  violation  or  abridg- 
ment by  the  United  States,  or  by  the  states, 
as  tbe  case  may  be,  and  cannot  therefore  be 
affirmatively  enforced  by  Congress  against 
unlawful  acts  of  individuals ;  yet  that  every 
right,  created  by.  arising  under,  or  depend- 
ent upon,  tbe  Constitution  of  the  Lnited 
States,  may  be  protected  and  enforced  by 
Congress  by  such  means  and  in  such  manner 
as  Congress,  in  the  exercise  of  the  correlative 
duty  of  protection,  or  of  tbe  legislative 
powers  conferred  upon  it  by  the  Constitution, 
may  in  its  discretion  deem  most  eligible  and 
best  adapted  fc  attain  tbe  object. 

Among  the  particular  rights  which  this 
court,  as  we  have  seen,  has  adjudged  to  l>e 
secured,  expressly  or  by  implication,  by  the 
Constitution  and  laws  of  the  United  States, 
and  to  be  within  section  5508  of  tbe  Revised 
Statutes,  providing  for  tbe  punishment  of 
conspiracies  by  individuals  to  oppress  or  [294] 
injure  citizens  in  the  free  exercise  and  en- 
joyment of  rights  so  secured,  are  the  political 
right  of  a  voter  to  be  protected  from  violence 
while  exercising  bis  right  of  suffrage  under 
tbe  laws  of  the  United  States ;  and  tbe  pri- 
vate right  of  a  citizen,  having  made  a  hom»- 
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stead  entry,  to  be  protected  from  interference 
while  remaining  in  ttie  possession  of  the 
land  for  ttie  time  of  occupancy  which  Ck>n- 
gress  has  enacted  shall  entitle  him  to  a 
patent. 

In  the  case  at  bar,  the  right  in  question 
does  not  depend  upon  any  of  the  amendments 
to  the  Constitution,  but  arises  out  of  the 
creation  and  establishment  by  the  Constitu- 
tion itself  of  a  national  government,  para- 
mount and  supreme  within  its  sphere  of 
action.  Any  government  which  has  power 
to  indict,  try  and  punish  for  crime,  and  to 
arrest  the  accused  and  hold  them  in  safe- 
keeping until  trial,  must  have  the  power 
and  the  duty  to  protect  against  unlawful 
interference  its  prisoners  so  held,  as  well  as 
its  executive  and  judicial  officers  charged 
with  keeping  and  trying  them. 

In  the  very  recent  case  of  Be  Neagle^  185 
U.  8.  1  [84:  651,  at  October  term,  1889,  it 
was  held  that,  although  there  was  no  express 
Act  of  Congress  authorizing  the  appointment 
«f  a  deputy  marshal  or  other  officer  to  attend 
a  justice  of  this  court  while  traveling  in 
his  circuit,  and  to  protect  him  against  assault 
or  injury,  it  was  within  the  power  and  the 
duty  of  the  Executive  Department  to  protect 
a  judge  of  any  of  the  courts  of  the  United 
States,  when  there  was  just  reason  to  believe 
that  he  would  be  in  personal  danger  while 
executing  the  duties  of  his  office ;  that  an 
assault  upon  such  a  judge,  while  in  dis- 
charge of  his  official  duties,  was  a  breach  of 
the  peace  of  the  United  States,  as  distin- 
guished from  the  peace  of  the  State  in  which 
the  assault  took  place;  and  that  a  deputy 
marshal  of  the  United  States,  specially 
charged  with  the  duty  of  protecting  and 
guarding  a  judi;e  of  a  court  of  the  United 
states,  had  imposed  upon  him  the  duty  of 
doing  whatever  might  be  necessary  for  that 
purpose,  even  to  the  taking  of  human  life. 

In  delivering  judraent,  Mr,  Justice  Mil- 
ler, repeating  the  language  used  by  Mr. 
Justice  Bradley  speaking  for  the  court  in 
Ex  parU  Siebold,  100  U.  B.  871,  894  [25: 
717,  725],  said:  ''It  is  argued  that  the 
preservation  of  peace  and  good  order  in 
society  is  not  within  the  powers  confided  to 
the  government  of  the  United  States,  but 
belongs  excl usi velv  to  the  states.  Here  again 
we  are  met  with  the  theory  that  the  govern- 
ment of  the  United  States  does  not  rest  upon 
the  soil  and  territory  of  the  country.  We 
think  that  this  theory  is  founded  on  an  entire 
misconception  of  the  nature  and  powers  of 
that  government.  We  hold  it  to  be  an  in- 
controvertible principle,  that  the  government 
of  the  United  States  may,  by  means  of 
physical  force,  exercised  through  its  official 
agents,  execute  on  every  foot  of  American 
soil  the  powers  and  functions  that  belong  to 
it.  This  necessarily  involves  the  power  to 
command  obedience  to  its  laws,  and  hence 
the  power  to  keep  the  peace  to  that  extent." 
185  U.  S.  60  [84:  701.  After  further  dis- 
cussion of  that  question,  and  of  the  powers 
of  sheriffs  in  the  State  of  California,' where 
the  transaction  took  place,  Mr.  Justice  Miller 
added :  **  That  there  is  a  peace  of  the  United 
States ;  that  a  man  assaulting  a  judge  of  the 
United  States  while  in  the  discharge  of  his 
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duties  violates  that  peace ;  that  in  sodi 
the  marshal  of  the  United  States  stands  is 
the  same  relation  to  the  peace  of  the  United 
States  which  the  sheriff  of  the  county  does 
to  the  peace  of  the  State  of  Califomin;  mn 
questions  too  clear  to  need  argument  to  profc 
them."    186  U.  S.  69  [84:  78]. 

The  United  States  are  bound  to  ptotoct 
against  lawless  violence  all  persons  in  tiwir 
service  or  custody  in  the  courts  of  tbe  ad- 
ministration of  justice.  This  duty  and  the 
correlative  right  of  protection  are  not  limited 
to  the  magistrates  and  officers  charged  witb 
expounding  and  executing  tbe  lawa,  but 
apply,  wim  at  least  equal  force,  to  tboee 
held  in  custody  on  accusation  of  crime,  and 
deprived  of  all  means  of  self-defense. 

For  these  reasons,  we  are  of  opinion  that 
tbe  crime  of  which  the  plaintiffs  in  error 
were  indicted  and  convicted  wa?  within  tbe 
reach  of  the  constitutional  powers  of  Con- 
gress, and  was  covered  by  section  5506  of 
the  Revised  Statutes ;  and  it  remains  to  be 
considered  whether  they  were  denied  any 
legal  right  by  the  other  rulings  and  instmc- 
tions  of  the  Circuit  Court. 

2.  The  objection  to  the  consolidation  <ii 
the  indictments  on  which  the  plaintiffs  in 
error  were  tried  and  convicted  cannot  prevail. 

Congress  has  enacted  that,  ''when  there 
are  several  charges  against  any  person  for 
the  same  act  or  transaction,  or  for  two  or 
more  acts  or  transactions  connected  together, 
or  for  two  or  more  acts  or  transactions  o< 
the  same  class  of  crimes  or  offenses,  which 
may  be  properly  joined,  instead  of  havinc 
several  indictments  the  whole  may  be  joined 
in  one  indictment  in  separate  counts ;  and  if 
two  or  more  indictments  are  found  in  such 
cases,  the  court  may  order  them  to  be  con- 
solidated."   Rev.  Stat.  §  1024. 

The  record  before  us  shows  that  the  oomt 
below  at  different  times  made  three  ordeit 
of  consolidation. 

The  only  exception  taken  by  the  defendams 
to  any  of  these  orders  was  to  the  llist  one. 
made  at  October  term  of  1890,  l^  which  fbv 
of  the  indictments  on  which  a  trial  was 
afterwards  had  were  ordered  to  be  consoli- 
dated with  five  earlier  indictments  which  in- 
cluded other  defendants  and  diffefoit  of- 
fenses. 

By  the  second  order  of  consolidation,  nnds 
on  a  subsequent  day  of  the  same  term,  the 
five  earlier  indictments  were  ordeved  to  bs 
separated,  so  that  in  this  respect  the  ca« 
stood  as  if  thev  had  never  been  consolidated 
with  the  four  later  ones ;  two  of  the  defend- 
ants in  one  of  these  four  indictments  were 
ordered  to  be  severed  and  tried  separately; 
and  the  former  order  of  consolidation  wn 
confirmed  as  to  the  four  Indictments,  all  of 
which,  as  they  then  stood,  were  chargei 
against  the  name  persons  **  for  tbe  tame  sot 
or  transaction,"  or,  at  least.  *for  two  or 
more  acts  or  transactions  connected  together,* 
and  therefore  within  the  very  terms  wi  pur- 
pose of  the  section  of  the  Revised  Statutes 
above  quoted,  and  might  perhaps  liave  bees 
ordered,  in  the  discretion  of  the  court,  to  be 
tried  together,  independently  of  any  statute 
upon  the  subject.  See  United  States  v.  Ter 
brough,  110  U.  S.  661,  655   [28:  874,  273J: 
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United  8tate$Y.  Marehant,  25  U.  S.  12  Wheat. 
489  [6 :  700]  ;  WitJun  v.  dm.  5  Serg.  &  R. 
99.  And  to  this  order  no  exception  was 
taken. 

B?  the  third  order  of  consolidation,  indeed, 
fflade  at  February  term,  1891,  shortly  before 
the  trial,  a  new  indictment  against  different 
persons  to  the  same  crime  was  consolidated 
with  the  four  indictments.  But  it  is  un- 
oeoessarj  to  consider  whether  this  was  open 
to  objection,  since  none  of  the  defendants 
objected  or  excepted  to  it.  They  may  all 
have  considered  it  more  advantageous  or 
1  more  oonveiiient  to  have  the  new  indictment 
tried  together  with  the  other  four.  Having 
ffone  to  trial,  without  objection,  on  the  in- 
dictments as  consolidated  under  the  last 
order  of  the  court,  it  was  not  open  to  any  of 
them  to  take  the  objection  for  the  first  time 
after  verdict. 

8.  The  objection  made  to  tue  four  indict- 
ments that  they  should  have  been  found  by 
the  grand  jury  at  Oraham  and  not  at  Dallas 
is  based  on  a  misapprehension  of  the  acts  of 
Congress  upou  that  subject.  By  the  Act  of 
February  24,  1879,  chap.  97,  §  1,  creating 
the  Northern  Judicial  District  of  Texas, 
Toong  county  is  one  of  the  counties  included 
in  that  district ;  by  §  4,  the  terms  of  the  courts 
in  that  district  are  to  be  held  at  Waco,  at 
Dallas,  and  at  Oraham ;  and  by  §  5,  **al]  pro- 
cess issued  against  defendants  residing  in  the 
coanties  of^  Young  and  certain  adjoining 
counties  '^ shall  be  returned  to  Oraham,'*  and 
against  defend^^nts  residing  in  certain  other 
coanties  to  Wa^  and  to  Dallas  respectively. 

20  Stat,  at  L.  818,  819.  Bv  the  Act  of  June 
li  1880,  chao.  218,  that  Act  is  amended  by 
adding,  at  the  end  of  section  5  these  words : 
"And  all  prosecutions  in  either  of  said  dis- 
tricts for  offenses  against  the  laws  of  the 
United  States  shall  be  tried  in  that  division 
of  the  district  to  which  process  for  the  county 
hi  which  said  offenses  are  committed  is  by 
said  section  required  to  be  returned ;  and  all 
writs  and  recognizances  in  said  prosecutions 
shall  be  returned  to  that  division  in  which 
•aid  prosecutions  by  this  Act  are  to  be  tried.  ** 

21  Stat,  at  14.198.  This  provision  does  not  affect 
the  authority  of  the  grand  jury  for  the  dis- 
tricts, sitting  at  any  place  at  which  the  court 
is  appointed  to  be  held,  to  present  indict- 
ments for  offenses  committed  anywhere  with- 
in the  district.  It  only  requires  the  trial 
to  be  had,  and  writs  and  recognizances  to 
be  returned,  in  the  division  in  which  the 
offense  is  committed.  The  finding  of  the 
indictment  is  no  part  of  the  trial.    And  these 

Ij   indictments  were  tried  at  Oraham   in  con- 
formitv  with  the  statute. 

i.  The  plea  of  former  jeopardy  was  rightly 
beld  bad.  It  averred  that  the  discharge  of 
^  jury  at  the  ionder  trial  without  the  de- 
fendants' consent  was  by  the  court,  of  its 
own  motion,  and  after  the  jury,  having  been 
in  retirement  to  consider  their  verdict  for 
forty  hours,  had  announced  in  open  court 
that  they  were  unable  to  agree  as  to  these  de- 
fendants. The  further  averment  that  **  there 
existed  in  law  or  fact  no  emergency  or  hurry 
for  the  discharge  of  said  jury,  nor  was  said 
discharge  demanded  for  the  ends  of  public 
justice,*  is  an  allegation,  not  so  much  of 
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specific  and  traversable  fact,  as  of  Inference 
and  opinion,  which  cannot  control  the  effect 
of  the  facts  previously  alleged.  Upon  those 
facts,  whether  the  discharge  of  the  jury  was 
manifestly  necessary  In  order  to  prevent  a 
defeat  of  the  ends  of  public  justice,  was  a 
question  to  be  finally  decided  by  the  pre- 
siding judge  in  the  sound  exercise  of  his 
discretion.  United  States  v.  Perez,  22  U. 
S.  9  Wheat.  579  [6 :  165]  ;  Simm^ms  v.  United 
States.  142  U.  8.  148  [85:  968]. 

5.  As  the  defendants  were  indicted  and 
to  be  tried  for  a  crime  punishable  with 
death,  those  jurors  who  stated  on  voir  dire 
that  they  had  ^conscientious  scruples  in  re- 
gard to  the  infliction  of  the  death  penalty 
for  crime"  were  rightly  permitted  to  be  chal- 
lenged by  the  government  for  cause.  A 
juror  who  has  conscientious  scruples  on  any 
subject,  which  prevent  him  from  standing  in- 
different between  the  government  and  the  ac- 
cused, and  from  trying  the  case  according  to 
the  law  and  the  evidence,  is  not  an  impar- 
tial juror.  This  court  has  accordingly  held 
that  a  person  who  has  a  conscientious  belief 
that  polygamy  is  rightful  may  be  challenged 
for  cause  on  a  trial  for  polygamy.  Reynolds 
V.  UniUd  States,  98  D.  8.  145,  147,  157  [25 : 
244,  245,  247]  ;  Miles  v.  UniUd  States,  103 
U.  8.  304,  810  [26:481,  483].  And  the  prin- 
ciple has  been  applied  to  the  very  question 
now  before  us  by  ifr.  Justice  Story  in  United 
States  V.  Cornell,  2  Mason,  91,  105,  and  by 
Mr.  Justice  Baldwin  in  United  States  v. 
Wilson,  Baldw.  78,  83,  as  well  as  by  the 
courts  of  every  8tate  in  which  tlie  question 
has  arisen,  and  by  express  statute  in  ninny 
states.     Whart.  Crim.  PI.   (9th  ed.  )  ^  664. 

6.  In  support  of  the  objection  to  the  com- 
peteno*'  of  the  two  witnesses  who  had  been 
previously  convicted  and  sentenced  for  fel- 
ony, the  one  in  North  Carolina,  and  the  other 
in  Texas,  the  plaintiffs  in  error  relied  on 
article  730  of  the  Texas  Code  of  Criminal  [200] 
Procedure  of  1879,  which  makes  incompetent 

to  testify  In  criminal  cases  **all  persons  who 
have  been  or  may  be  convicted  of  felony  in 
this  State,  or  in  any  other  iurisdiction,  un- 
less such  conviction  has  been  legally  set 
aside,  or  unless  the  convict  has  been  legally 
pardoned  for  the  crime  of  which  he  was'con- 
victed.  ** 

By  an  Act  of  the  Congress  of  the  Republic 
of  Texas  of  December  20,  1836,  g  41,  ""the 
common  law  of  England,  as  now  practiced 
and  understood,  shall,  in  its  application  to 
juries  and  to  evidence,  be  followed  and  prac- 
ticed by  the  courts  of  this  republic,  so  far 
as  the  same  may  not  be  inconsistent  with 
this  Act, or  any  other  law  passed  by  this  Con- 
firress."  1  Laws  of  Republic  of  Texas  (ed. 
I888)  156.  That  Act  was  in  force  at  the  time 
of  the  admission  of  Texas  Into  the  Union  in 
1845.  The  first  Act  of  the  State  of  Texas  on 
the  incompetency  of  witnesses,  by  reason  of 
conviction'of  crime,  appears  to  have  been  the 
statute  of  February  Iti,  1858,  chap.  151,  by 
which  all  persons  convicted  of  felony,  in 
Texas  or  elsewhere,  were  made  incompetent 
to  testify  in  criminal  actions,  notwithstand- 
ing a  pardon,  unless  their  competency  to  tes- 
tify had  been  specifically  restored.  General 
Laws  of  7th  Legislature  of  Texas,  242 ;  Old- 
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ham  A  White's  Digest,  640.  That  pro^sion 
was  afterwards  put  in  the  shape  in  which  it 
stands  in  the  Code  of  1879,  above  cited. 

Tlie  question  whether  the  existing  statute 
of  the  state  of  Texas  upon  this  subject  is 
applicable  to  criminal  trials  in  the  courts  of 
the  United  States  held  within  the  State 
depends  upon  the  construction  and  effect  of 
section  rt58  of  the  Revised  Statutes  of  the 
United  States,  which  is  as  follows:  '^In 
the  courts  of  the  United  States  no  witness 
shall  be  excluded  in  any  action  on  account 
of  color,  or  in  any  civil  action  becaues  he  is 
a  party  to  or  interested  in  the  issue  tried . 
provided,  that  in  actions  by  or  against 
executors,  administrators  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  them«  neither  party  shall  be  allowed 
to  testify  against  the  other  as  to  any  trans- 
action with,  or  statement  by,  the  testator, 
intestate  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court.  In  all  other 
respects,  the  laws  of  the  State  in  which  the 
court  is  held  shall  be  the  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts 
of  the  Unit^  States  in  trials  at  common  law 
and  in  equity  and  admiralty." 

In  the  provision,  at  the  beginning  of  this 
section,  that  **in  the  courts  of  the  United 
States  no  witness  shall  be  excluded  in  any 
action  on  account  of  color,  or  in  any  civil 
action  because  he  is  a  party  to  or  interested 
in  the  issue  tried.**  the  distinction  between 
**any  civil  action**  in  the  second  clause,  and 
**any  action**  in  the  first  clause,  shows  that 
the  first  clause  was  intended  to  include  crimi- 
nal actions,  or,  as  they  are  more  commonly 
called,  criminal  cases,  while  the  second 
clause  was  in  terms  restricted  to  civil  actions 
only.  Orfen  v.  United  States,  76  U.  S.  9 
Wall.  655.  658  [19:  806].  And  were  the 
whole  sectica  to  be  considered  by  itself, 
without  reference  to  previous  statutes  and  de- 
cisions, ** trials  at  common  law,**  in  the  final 
clause  of  the  section,  might  also  be  held  to 
include  trials  in  criminal,  as  well  as  in  civil 
cases. 

But  the  history  of  congressional  legisla- 
tion and  judicial  exposition  on  this  subject 
renders  such  a  construction  impossible. 

By  the  Judiciary  Act  of  September  34, 
1789,  chap.  20,  §84,  it  was  enacted  **that  the 
laws  of  the  several  states,  except  where  the 
Constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  the  courts  of  the 
United  States  in  cases  where  they  apply.** 
1  Stat,  at  L.  92.  Although  that  section  stood 
between  two  sections  clearly  applicable  to 
criminal  cases,  it  was  adjudged  by  this  court 
at  December  term,  1851.  upon  a  certificate  of 
division  of  opinion  in  the  Circuit  Court, 
directly  presenting  the  question  that  the 
section  did  not  include  criminal  trials,  or 
leave  to  the  states  the  power  to  prescribe  and 
change  from  time  to  time  the  rules  of  evi- 
dence in  trials  in  the  courts  of  the  United 
States  for  offenses  against  the  United  States. 
Chief  Justice  Taney,  deliveiing  the  unani- 
mous judgment  of  the  court,  said:  ^'The 
language  of  this  section  cannot  upon  any  fair 
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construction  be  extended  beyond  civil  ctse»  ■> 
common  law,  as  contradistinguisbed  from 
suits  in  equity.  So  far  as  ennceraa  rights  of 
property,  it  is  the  only  rule  that  oould  be 
adopted  by  the  courts  of  the  United  States, 
and  the  only  one  that  Congress  had  the 
power  to  establish.  And  the  sectioo  abov* 
quoted  was  merely  intended  to  omfer  ob  the 
courts  of  the  United  States  the  Joriidictioo 
necessary  to  enable  them  to  administer  ths 
laws  of  the  states.  But  it  could  not  be 
supposed,  without  very  plain  words  to  show 
it,  that  Congress  intenoied  to  give  to  ibe 
states  the  power  of  prescribing  the  rules  of 
evidence  in  trials  for  offenses  aninst  the 
United  States.  For  this  cc^istnictloo  would 
in  effect  place  the  criminal  jurisdiction  d 
one  sovereignty  under  the  control  of  another. 
It  is  evident  that  such  could  not  be  the  de- 
sign of  this  Act  of  Congress.**  ''The  law 
by  which,  in  the  opinion  of  this  court,  the 
admissibility  of  testimony  in  criminal  cases 
must  be  determined,  is  the  law  of  the  State, 
as  it  was  when  the  courts  of  the  United  States 
were  established  by  the  Judiciary  Act  of 
1789.**  ''The  courts  for  the  United  States 
have  uniformly  acted  upon  this  coostmctioo 
of  these  acts  of  Congress,  and  it  has  tbos 
been  sanctioned  by  a  practice  of  sixty  years.* 
United  States  v.  Reid,  58  U.  S  18  How.  861, 
868,  866  [18 :  1028, 1024, 10251. 

In  1862,  Congress  enacted  that  "the  laws 
of  the  State  in  which  the  court  shall  be 
hold  shall  be  the  rules  of  decision  as  to  the 
competency  of  witnesses  in  the  courts  of  the 
United  States  in  trials  at  common  law,  in 
equity,  and  in  admiralty.**  12  Stat  at  L 
588.  By  a  f ami  1  iar  rule,  the  words  **  trials  st 
common  law**  in  this  statute  are  to  receive  the 
construction  which  had  been  iudicially  gives 
to  the  same  words  in  the  earlier  statute  relat- 
ing to  the  same  subject.  The  Abbot^prd,  M 
U.  S.  440  [25: 168]  ;  United StaUs  7.  Meemeg, 
116  U.  S.  104  [29 :  5501 ;  J2^  Lauismtte  Under^ 
imters,184U.8.  488[88:991].  They  have  re- 
ceived that  construction  in  several  of  the 
circuit  courts.  United  States  t.  Bawtkerm, 
1  Dill.  422 ;  United  States  v.  Brmsn,  1  Savy. 
581,  588 ;  United  States  ▼.  Black,  1  Fox.  Sik 
571.  The  question  has  not  come  befote  this 
court,  probably  because  there  never  wass 
division  of  opinion  upon  it  in  a  Circuit 
Court,  which  was  the  only  way,  until  very 
recently,  in  which  it  could  have  been 
broujTht  up. 

The  provision,  *'that  in  the  courts  of  tbt 
United  States  there  shall  be  no  exclosioB  of 
any  witness  on  account  of  color,  nor  in  civil 
sctions  because  he  is  a  party  to  or  interested 
in  the  issue  tried**  was  first  introduced  in  1864 
in  the  Sundry  Civil  Appropriation  Act  for 
the  year  ending  June  »0,  1865.  as  a  profiso 
to  a  section  making  ai!  appropriatioo  for 
bringing  counterfeiters  to  trial  and  punish 
ment.  Act  of  July  2,  1864,  chap.  210.  g  I; 
18  Stat,  at  L.  851.  That  proviso,  as  already 
suggested,  included  criminal  cases  in  the 
first  clause, as  distinguished  from  the  seooad. 
But  it  had  no  tendency  to  bring  crimiaa! 
cases  within  the  general  provision  of  lbs  Aot 
of  1862. 

The  proviso  as  to  action  bj  or  Malast  ex- 
ecutors,   administrators   or   gusiSsas  wm 
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•dded,  by  way  of  amendment  to  section  8,  of 
the  Appropriation  Act  above  mentioned,  by 
the  Act  of  March  8, 1885,  chap.  1 18.  18  Stat. 
•t  L  588.  This  dtotIso  had  eridently  no  re- 
IttioQ  to  criminal  cases. 

The  combination  and  transposition  of  the 
prorisions  of  1863, 1864  and  1865,  in  a  single 
w^oo  of  the  Revised  Statutes,  putting  the 
two  provisos  of  the  later  statutes  first,  and 
the  general  rule  of  the  earlier  statute  last, 
bot  hardly  changing  the  words  of  either,  ex- 
cept 80  far  as  necessarv  to  connect  them  to- 
g^ber,  cannot  be  held  to  have  altered  the 
Kope  and  purpose  of  these  enactments,  or  of 
toy  of  them  It  is  not  to  be.  inferred  that 
Congress,  in  revising  and  consolidating  the 
itatutes,  intended  to  change  their  effect,  un- 
less an  intention  to  do  so  is  clearly  expressed. 
PUter  V.  Third  Nat.  Bank  of  (Meago,  102  U. 
8.  168  [26:  111]  ;  McDonald  v.  Hovey,  110 
U.  8.  619  [28 :  269]  ;  United  States  v.  Byder, 
no  U.  8.  729,  740  [28:  308,812]. 

It  may  be  added  that  Congress  has  enacted 
thftt  any  person  convicted  of  perjury,  oi*  sub- 
ornation of  periury,  under  the  laws  of  the 
United  States,  snail  be  incapable  of  giving 
testimony  in  any  court  of  the  United  States 
ontil  the  judgment  is  reveised;  Rev.  Stat. 
§^  5392,  5893 ;  and  has  made  specific  pro- 
▼isioQs  as  to  the  competency  of  witnesses  in 
crimiDal  cases,  by  permitting  u  defendant 
in  any  criminal  case  to  testify  on  the  trial, 
It  his  OTra  request ;  and  by  making  the  law- 
fal  husband  or  wife  of  the  accused  a  com- 
petent witness  in  uiiy  prosecutiou  for  bigamy, 
polygamy  or  unlawful  cohabition.  Act  of 
Mai(i  16.  1878,  chap.  87  (20  Stat,  at  L.  80)  ; 
Act  of  March  8.  1887,  chap.  897  (24  Stat,  at 
L  f35). 

For  the  reasons  above  stated,  the  provision 
of  section  858  of  the  Revised  Statutes,  th^' 
'*the  laws  of  the  State  in  which  the  court  .o 
bild  shall  be  the  rules  of  decision  as  to  the 
cofopetency  of  witnesses  in  the  courts  of  the 
United  States  in  trials  at  common  law,  and 
in  equitv  and  admiralty,"  has  no  application 
to  criminal  trials ;  and,  therefore,  the  com- 
petency of  witnesses  in  criminal  trials  in  the 
courts  of  the  United  States  held  within  the 
State  of  Texas  is  not  governed  by  a  statute 
of  the  State  which  was  first  enacted  in  1858, 
but  except  so  far  as  Congress  has  made 
specific  provisions  upon  the  subject,  is  gov- 
erned by  the  common  law,  which,  as  has  been 
seen,  was  the  law  of  Texas  before  the  passage 
of  that  statute  and  at  the  time  of  the  aa- 
mission  of  Texas  into  the  Union  as  a  State. 
M  common  law,  and  on  general  principles 
of  jurisprudence,  when  not  controlled  by  ex- 
press statute  giving  effect  within  the  State 
▼bich  enacts  it  to  a  conviction  and  sentence  in 
Another  State,  such  conviction  and  sentence  can 
have  no  effect,  by  way  of  penalty,  or  of  per- 
sonal disabilitv  or  disqualification,  beyond 
the  limits  of  the  State  in  which  the  judg- 
ment is  rendered.  Wisconsin  v.  Pelican  Ins, 
Cc,  127  U.  S.  265  [32 :  239] ;  Com.  v.  Oreen, 
17  Mass.  515 ;  Sims  v.  Sims,  75  N.  Y.  466, 
Naiimud  Trust  Oo.  v.  Oleason,  77  N.  Y.  400 ; 
Story,  Confl.  L.  §  92 ;  1  Greenl.  Ev.  §  876.  It 
follows  that  the  conviction  of  Martin  in  North 
Carolina  did  not  make  him  incompetent  to 
^tify  on  the  trial  of  this  case. 
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The  corapetencv  of  Spear .  to  testify  is 
equally  clear.  He  was  convicted  and  sen- 
tenced in  Texas ;  and  the  full  pardon  of  the 
(Governor  of  the  State,  although  granted  after 
he  had  served  out  his  term  of  imprisonment, 
thenceforth  took  away  all  disqualifications 
as  a  witness,  and  restored  his  competency  to 
testify  to  any  facts  within  his  knowledge, 
even  if  they  came  to  his  knowledge  before 
his  disqualification  had  been  removed  by  the 
pardon.  Boyd  v.  United  States,  142  U.  S.  450 
[85 :  1076] ;  United  States  Y.Jones  (before  Mr. 
Justice  ThompBOQ),  2  Wheel.  Grim.  Gas.  451, 
461 ;  Hunnicutt  v.  StaU,  18  Tex.  App.  498 ; 
Thornton  v.  State,  20  Tex.  App.  519. 

Whether  the  conviction  of  either  witness 
was  admissible  to  affect  his  credibility  is 
not  before  us,  because  the  ruling  on  that  ques- 
tion was  in  favor  of  the  plaintiffs  in  error. 

7.  Another  question  worthy  of  considera- 
tion arises  out'of  the  omission  to  deliver  to 
the  defendants  lists  of  the  witnesses  to  be 
called  against  them. 

Section  1033  of  the  Revised  Statutes  is  as 
follows:    **When  any  person  is  indicted  of 
treason,  a  copy  of  the  indictment,  and  a  list 
of  the  jurv,  and  of  the  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  indictment, 
stating  the  place  of  abode  of  each  juror   and 
witness,  shall  be  delivered  to  him  at   least 
three  entire  days  before  he  is  tried  for  the 
same.    When  any  person  is  indicted  of  any    [ 
other  capital  offend,  such  copy  of  the  indict- 
ment and  list  of  the  jurors  and  witnesses 
shall  be  delivered  to  him  at  least  two  entire   ^ 
days  before  the  trial. "    This  section  re-enacts 
a  provision  of  the  first  Grimes  Act  of  the 
United  States,  except  that  under  that  Act   . 
the  defendant,  if  indicted  for  any  capital   * 
offense  other  than  treason,  was  not  entitled 
to  a  list  of  the  witnesses.    Act  uf  April  30,    . 
1790,  chap.  9,  §  29  (1  Stat,  at  L.  118.) 

The  words  of  the  existing  statute  are  too 

fdain  to  be  misunderstood.  The  defendant,  . 
f  indicted  for  treason,  is  to  have  delivered  to 
him  three  days  before  the  trial  **a  copy  of 
the  indictment,  and  a  list  of  the  jury,  and  .-^ 
of  the  witnesses  to  be  produced  on  the  trial 
for  proving:  the  indictment  f  and  if  indicted 
for  any  other  capital  offense,  is  to  have  **  such 
copy  of  the  indictment  and  list  of  the  jurors 
and  witnesses"  two  days  before  the  trial.  The 
list  of  witnesses  required  to  be  delivered  to  ^ 
the  defendant  is  not  a  list  of  the  witnesses 
on  whose  testimony  the  indictment  has  been 
found,  or  whose  names  are  indorsed  on  the 
indictment;  but  it  is  a  list  of  the  "*  witnesses  . 
to  be  produced  on  the  trial  for  proving  the 
indictment. **  The  provision  is  not  directory  . 
only,  but  mandatorv  to  the  government :  and 
its  purpose  is  to  inform  the  defendant  of  the 
testimony  which  he  will  have  to  meet,  and 
to  enable  him  to  prepare  his  defense.  Being 
enacted  for  his  benefit,  he  may  doubtles^^ 
waive  it,  if  he  pleases;  but  he  has  a  right 
to  insist  upon  it,  and  iif  he  seasonably  does 
so,  the  trial  cannot  lawfully  proceed  until 
the  requirement  has  been  complied  with. 
United  States  v.  Stewart,  2  U.  S.  2  Dall.  843 
1 :  4081 ;  Ufiited  States  v.  Ourtis,  4  Ma.son, 
32 ;  United  States  v.  Dow.  Taney,  34 :  Beg. 
V.  Frost,  9  Gar.  &  P.  129,  2  Mood.  G.  C. 
^  t40 ;  Lord  V.  StaU,  18  N.  H.  173 ;  People  v. 
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ham  A  White*!  Digest,  640.  That  pro^sion 
was  afterwards  put  in  the  shape  in  which  it 
stands  in  the  Code  of  1879,  above  cited. 

The  question  whether  the  existing  statute 
of  the  state  of  Texas  upon  this  subject  is 
applicable  to  criminal  trials  in  the  rtourts  of 
the  United  States  held  within  the  State 
depends  upon  the  construction  and  effect  of 
section  858  of  the  Revised  Statutes  of  the 
United  States,  which  is  as  follows:  ''In 
the  courts  of  the  United  States  no  witness 
shall  be  excluded  in  any  action  on  account 
of  color,  or  in  any  civil  action  becaues  he  is 
a  party  to  or  interested  in  the  issue  tried . 
provided,  that  in  actions  by  or  against 
executors,  administrators  or  guardians,  in 
which  judgment  may  be  rendered  for  or 
against  tliem,  neither  party  shall  be  allowed 
to  testify  against  tbe  other  as  to  any  trans- 
action with,  or  statement  by,  the  testator, 
intestate  or  ward,  unless  called  to  testify 
thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court.  In  all  other 
respects,  tbe  laws  of  the  State  in  which  the 
court  is  held  shall  be  tbe  rules  of  decision  as 
to  the  competency  of  witnesses  in  the  courts 

rSOOl     o^^^  Unit^  States  in  trials  at  common  law 

■•        •*    and  in  equity  and  admiralty." 

In  the  provision,  at  the  beginning  of  this 
section,  that  **  in  the  courts  of  the  United 
States  no  witness  shall  be  excluded  in  any 
action  on  account  of  color,  or  in  any  civil 
action  because  he  is  a  party  to  or  interested 
in  the  issue  tried.**  the  distinction  between 
**any  civil  action**  in  the  second  clause,  and 
*'any  action**  in  the  first  clause,  shows  that 
the  first  clause  was  intended  to  include  crimi- 
nal actions,  or,  as  they  are  more  commonly 
called,  criminal  cases,  while  the  second 
clause  was  in  terms  restricted  to  civil  actions 
only.  Oreen  v.  United  States,  76  U.  8.  9 
Wall.  655.  658  [19:  806].  And  were  the 
whole  sectioa  to  be  considered  by  itself, 
without  reference  to  previous  statutes  and  de- 
cisions, ''trials  at  common  law,**  in  the  final 
clause  of  the  section,  might  also  be  held  to 
include  trials  in  criminal,  as  well  as  in  civil 
cases. 

But  the  history  of  congressional  legisla- 
tion and  judicial  exposition  on  this  subject 
renders  such  a  construction  impossible. 

By  the  Judiciary  Act  of  September  34, 
1789,  chap.  20,  §84,  it  was  enacted  "that  the 
laws  of  the  several  states,  except  where  the 
Constitution,  treaties  or  statutes  of  the  United 
States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in 
trials  at  common  law  in  tbe  courts  of  the 
United  States  in  cases  where  they  apply.** 
1  Stat,  at  L.  92.  Although  that  section  stood 
between  two  sections  clearly  applicable  to 
criminal  cases,  it  was  adjudged  by  this  court 
at  December  term,  1851.  upon  a  certificate  of 
division  of  opinion  in  the  Circuit  Court, 
directly  presenting  the  question  that  the 
section  did  not  include  criminal  trials,  or 
leave  to  the  states  the  power  to  prescribe  and 
change  from  time  to  time  the  rules  of  evi- 
dence in  trials  in  the  courts  of  the  United 
States  for  offenses  against  tbe  United  States. 
Chief  Justice  Taney,  deliveiing  the  unani- 
mous judgment  of  the  court,  said:  "The 
language  of  this  section  cannot  upon  any  fair 
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construction  be  extended  beyond  civil  caaef  t$ 
common  law,  as  contradistingulahed  frcK 
suits  in  eqnuity.  So  far  as  oonoems  ri^ts  of 
property,  it  is  the  only  rale  that  oould  be 
adopted  by  the  courts  of  the  United  Sutci, 
and  the  only  one  that  Congreaa  had  tbe 
power  to  establish.  And  the  sectioo  abov* 
quoted  was  merely  intended  to  confer  ob  the  , 
courts  of  the  United  States  the  JurisdictioB  -^ 
necessary  to  enable  them  to  administer  the 
laws  of  the  states.  But  it  oould  not  be 
supposed,  without  very  plain  words  to  show 
it,  that  Congress  intenoied  to  give  to  tbe 
states  the  power  of  prescribing  the  rules  of 
evidence  in  trials  for  offenses  aninst  tbe 
United  States.  For  this  constructioo  would 
in  effect  place  the  criminal  jurisdictioo  of 
one  sovereignty  under  the  control  of  another. 
It  is  evident  that  such  could  not  be  the  de- 
sign of  this  Act  of  Congress.**  "Tbe  law 
by  which,  in  the  opinion  of  this  court,  tbe 
admissibility  of  testimony  in  criminal  cases 
must  be  determined,  is  the  law  of  the  State, 
as  it  was  when  the  courts  of  the  United  States 
were  established  by  the  Judiciary  Act  of 
1789.**  "The  courts  for  the  United  States 
have  uniformly  acted  upon  this  constructioo 
of  these  acts  of  Congress,  and  it  has  thus 
been  sanctioned  by  a  practice  of  sixty  yean. * 
United  States  v.  Eeid,  58  U.  B  18  How.  861. 
868,  866  [18 :  1028, 1024, 10251. 

In  1862,  Congress  enacted  that  "tbe  Uwi 
of  the  State  m  which  the  court  shall  be 
hold  shall  be  the  rules  of  decision  aa  to  tbe 
competency  of  witnesses  in  the  courts  of  tbe 
United  States  in  trials  at  common  law.  in 
equity,  and  in  admiralty.**  12  But.  at  L 
5w.  By  a  familiar  rule,  the  words  "  trials  st 
common  law**  in  this  statute  are  to  receive  tbt 
construction  which  had  been  judicially  giteo 
to  the  same  words  in  the  earlier  statute  relst- 
ing  to  the  same  subject.  Tht  Abbcttford,  M 
U.  S.  440  [25: 1681 :  United  States  y,  M<mm^ 
116  U.S.  104  [29:  5501;  Be  LawsmOe  Undtr- 
imter9,184U.8.  488[88:991].  Theybavere^ 
ceived  that  construction  in  several  of  tbe 
circuit  courts.  United  Stales  ▼.  Eamikann, 
1  Dill.  422 :  United  States  ▼.  Bhnem  1  8awv. 
581,  588 ;  United  States  ▼.  Blaek,  1  Fox.  5TO. 
571.  The  question  haa  not  come  befote  tbb 
court,  probably  because  there  nevsr  wsi  a 
division  of  opinion  upon  it  in  a  Circuit 
Court,  which  was  the  only  way,  until  verj 
recently,  in  which  it  could  have  bees 
brought  up. 

The  provision,  "that  in  the  courts  of  tbe 
United  States  there  shall  be  no  exclusion  of 
any  witness  on  account  of  color,  nor  in  civil 
actions  because  he  is  a  party  to  or  intereeted 
in  the  issue  tried**  was  first  introduced  in  1^ 
in  the  Sundry  Civil  Appropriation  Act  for 
the  year  ending  June  »0,  1865.  as  a  profiio  ;| 
to  a  section  making  ad  appropriatioo  for 
bringing  counterfeiters  to  trial  and  pooish- 
ment.  Act  of  July  2,  1864,  chap.  310,  $  I: 
18  Stat,  at  L.  851.  That  proviso,  as  alresdf 
suggested,  included  criminal  cases  io  the 
first  clause,  as  distinguished  from  tbe  teoood. 
But  it  had  no  tendency  to  bring  crimiisl 
cases  within  the  general  provision  of  tbe  A0t 
of  1862. 

The  proviso  as  to  action  bj  or  M^last  ex- 
ecutors,   administrators   or  fusrusas  «ii 
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idded,  by  waj  of  amendment  to  section  8,  of 
the  Appropriation  Act  above  mentioned,  by 
tbe  Act  of  March  8, 1885.  chap.  1 18.  18  Stat. 
•t  L  588.  Hiis  proviso  had  eridently  no  re- 
lation to  criminal  cases. 

The  combination  and  transposition  of  the 
proTisions  of  1863, 1864  and  1865,  in  a  single 
Kctlon  of  Uie  Revised  Statutes,  putting  the 
two  provisos  of  the  later  statutes  first,  and 
tbe  general  rule  of  the  earlier  statute  last, 
bot  hardly  changing  the  words  of  either,  ex- 
cept 80  far  as  necessarv  tp  connect  them  to- 
gether, cannot  be  held  to  have  altered  the 
Mope  and  purpose  of  these  enactments,  or  of 
iDj  of  them  It  is  not  to  be.  inferred  that 
Congress,  in  revising  and  consolidating  the 
ftitutes,  intended  to  change  their  effect,  un- 
less an  intention  to  do  so  is  clearly  expressed. 
Pinter  V.  Third  Nat.  Bank  of  Chicago,  102  U. 
8.  168  [26:  111];  ifcDoruUd  v.  Hovey,  110 
U.  8.  619  [28 :  269] ;  UniUd  States  v.  Byder, 
110  U.  8.  729,  740  [28:  308,812]. 

It  may  be  added  that  Congress  has  enacted 
that  any  person  convicts  of  perjury,  orsub- 
oniation  of  periury,  under  the  laws  of  the 
United  States,  snail  be  incapable  of  giving 
testimony  in  any  court  of  the  United  States 
until  the  judgment  is  reveised ;  Rev.  Stat. 
S^  5392,  5398 ;  and  has  made  specific  pro- 
TisioDs  as  to  the  competency  of  witnesses  in 
criminal  cases,  by  permitting  u  defendant 
in  any  criminal  case  to  testify  on  the  trial, 
at  his  ottq  request ;  and  by  making  the  law- 
ful husband  or  wife  of  the  accused  a  com- 
petent witness  in  tuiy  prosecutiou  for  bigamy, 
polygamy  or  unlawful  cohabition.  Act  of 
Maich  16,  1878.  chap.  87  (20  Stat,  at  L.  80)  ; 
Act  of  March  8.  1887,  chap.  897  (24  Stat,  at 
L  635). 

For  the  reasons  above  stated,  the  provision 
of  section  858  of  the  Revised  Statutes,  thr* 
'*tbe  laws  of  the  State  in  which  the  court  .o 
bold  shall  be  the  rules  of  decision  as  to  the 
coTQpetency  of  witnesses  in  the  courts  of  the 
United  Statos  in  trials  at  common  law,  and 
in  equity  and  admiralty, "  has  no  application 
to  crimiDal  trials ;  and,  therefore,  the  com- 
petency of  witnesses  in  criminal  trials  in  the 
courts  of  the  United  States  held  within  the 
State  of  Texas  is  not  governed  by  a  statute 
of  the  State  which  was  first  enacted  in  1858, 
but  except  so  far  as  Congress  has  made 
specific  provisions  upon  the  subject,  is  gov- 
erned by  the  common  law,  which,  as  has  been 
wen,  was  the  law  of  Texas  before  the  passage 
of  that  statute  and  at  the  time  of  the  aa- 
mission  of  Texas  into  the  Union  as  a  State. 

At  common  law,  and  on  general  principles 
of  jurisprudence,  when  not  controlled  by  ex- 
press statute  giving  effect  within  the  State 
which  enacts  it  to  a  conviction  and  sentence  in 
another  State,  such  conviction  and  sentence  can 
hare  no  effect,  by  way  of  penalty,  or  of  per- 
nnal  disabilitv  or  disqualification,  beyond 
the  limits  of  the  State  in  which  the  judg- 
ment is  rendered.  Wisconsin  v.  Pelican  Ins, 
Co.  127  U.  S.  265  [32 :  239] ;  Com.  v.  Oreen, 
n  Mass.  515 ;  Sims  v.  Sims,  76  N.  Y.  466, 
^atiaiuU  Trust  Co.  v.  Oleason,  77  N.  Y.  400 ; 
Story,  Confl.  L.  §  92 ;  1  Greenl.  Ev.  §  876.  It 
follows  that  the  conviction  of  Martin  in  North 
Carolina  did  not  make  him  incompetent  to 
^tify  on  the  trial  of  this  case. 
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The  competencv  of  Spear .  to  testify  is 
equally  clear.  He  was  convicted  and  sen- 
tenced in  Texas ;  and  the  full  pardon  of  the 
(Governor  of  the  State,  although  granted  after 
he  had  served  out  his  term  of  imprisonment, 
thenceforth  took  away  all  disqualifications 
as  a  witness,  and  restored  his  competency  to 
testify  to  any  facts  within  his  knowledge, 
even  if  thev  came  to  his  knowledge  before 
his  disqualification  had  been  removed  by  the 
pardon.  Boyd  v.  United  States,  142  U.  S.  450 
[85 :  1076] ;  United  States  y,  Jones  (before  Mr, 
JtM^k^ Thompson),  2  Wheel.  Grim.  Gas.  451, 
461 ;  Eunnieutt  v.  State,  18  Tex.  App.  498 ; 
Thornton  v.  State,  20  Tex.  App.  519. 

Whether  the  conviction  of  either  witness 
was  admissible  to  affect  his  credibility  is 
not  before  us,  because  the  ruling  on  that  ques- 
tion was  in  favor  of  the  plaintiffs  in  error. 

7.  Another  question  worthy  of  considera- 
tion arises  out'of  the  omission  to  deliver  to 
the  defendants  lists  of  the  witnesses  to  be 
called  against  them. 

Section  1033  of  the  Revised  Statutes  is  as 
follows:  **When  any  person  is  indicted  of 
treason,  a  copy  of  the  indictment,  and  a  list 
of  the  jurv,  and  of  the  witnesses  to  be  pro- 
duced on  the  trial  for  proving  the  indictment, 
stating  the  place  of  abodeof  each  juror  and 
witness,  shall  be  delivered  to  him  at  least 
three  entire  days  before  he  is  tried  for  the 
same.  When  any  person  is  indicted  of  any 
other  capital  offend,  such  copy  of  the  indict- 
ment and  list  of  the  jurors  and  witnesses 
shall  be  delivered  to  him  at  least  two  entire 
days  before  the  trial .  **  This  section  re-enacts 
a  provision  of  the  first  Grimes  Act  of  the 
United  States,  except  that  under  that  Act 
the  defendant,  if  indicted  for  any  capital 
offense  other  than  treason,  was  not  entitled 
to  a  list  of  the  witnesses.  Act  uf  April  30, 
1790,  chap.  9,  g  29  (1  Stat,  at  L.  118.) 

The  words  of  the  existing  statute  are  too 

f^Iain  to  be  misunderstood.  The  defendant, 
f  indicted  for  treason,  is  to  have  delivered  to 
him  three  days  before  the  trial  ''a  copy  of 
the  indictment,  and  a  list  of  the  jury,  and 
of  the  witnesses  to  be  produced  on  the  trial 
for  proving  the  indictment  •"  and  if  indicted 
for  any  other  capital  offense,  is  to  have  "*  such 
copy  of  the  indictment  and  list  of  the  jurors 
and  witnesses'*  two  days  before  the  trial .  The 
list  of  witnesses  required  to  be  delivered  to 
the  defendant  is  not  a  list  of  the  witnesses 
on  whose  testimony  the  indictment  has  been 
found,  or  whose  names  are  indorsed  on  tbe 
indictment;  but  it  is  a  list  of  the  ^witnesses 
to  be  produced  on  the  trial  for  proving  the 
indictment.**  The  provision  is  not  directory 
only,  but  mandatory  to  the  government :  and 
its  purpose  is  to  inform  the  defendant  of  the 
testimony  which  he  will  have  to  meet,  and 
to  enable  him  to  prepare  his  defense.  Being 
enacted  for  his  benefit,  he  may  doubtless 
waive  it,  if  he  pleases;  but  he  has  a  right 
to  insist  upon  it,  and  iif  he  seasonably  does 
so,  the  trial  cannot  lawfully  proceed  until 
the  requirement  has  been  complied  with. 
United  States  v.  Stewart,  2  U.  S.  2  Dall.  343 
ri :  4081 ;  United  States  v.  Curtis,  4  Mason, 
i82 ;  United  States  v.  Dow.  Taney,  34 :  Beg. 
V.  Frost,  9  Gar.  &  P.  129.  2  Mood.  G.  C. 
t40 ;  Lord  V.  StaU,  18  N.  II.  173 ;  People  v, 
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BaU,  84  Mich.  482,  487 ;  Keener  v.  SiaU,  18 

raosi     ^-  ^^»  ^^^• 

touoj        rpjjg  provision  is  evidently  derived  from 

the  English  statute  of  7  Anne,  chap.  21, 
§  11,  by  which  it  was  enacted  that,**  when  any 
person  is  indicted  for  high  treason  or  mis- 
prision of  treason,  a  list  oi  the  witnesses  that 
shall  be  produced  on  the  trial  for  proving 
the  said  indictment,  and  of  the  jury,  men- 
tioning the  names,  profession,  and  place  of 
abode  of  the  said  witnesses  and  jurors,  be 
also  given,  at  the  same  time  that  the  copy 
of  the  indictment  is  delivered  to  the  party  in- 
dicted, and  that  copies  of  all  indictments  for 
the  offenses  aforesaid,  with  such  lists,  shall 
be  delivered  to  the  party  indicted  ten  days 
before  the  trial  and  in  presence  of  two  or 
more  credible  witnesses."  Upon  a  case 
brought  before  all  the  judges  of  England,  in 
1840,  in  which  a  copy  of  the  indictment  and 
list  of  the  jurors  had  been  delivered  to  the 
defendant  fifteen  days,  and  a  list  of  the  wit- 
nesses to  be  produced  on  the  trial  had  been 
delivered  to  him  ten  days,  before  the  trial, 
the  defendant,  after  he  had  been  put  upon 
his  trial,  and  the  jury  had  been  sworn  and 
charged  with  him  upon  the  indictment,  ob- 
ject^, upon  the  first  witness  being  called 
and  before  he  was  sworn,  ihat  neither  that 
witness  nor  any  other  could  be  examined,  be- 
cause the  list  of  witnesses  hod  not  been  deliv- 
ered to  him  at  the  same  t^me  as  the  indict- 
ment and  the  Hst  of  jurors,  as  the  statute  of 
Anne  required.  It  was  argued  for  the  Crown 
that  the  list  of  witnesses  was  seasonably  de- 
livered, and  that,  if  not,  the  objection  should 
have  been  taken  earlier.  It  was  held,  by  a 
majority  of  the  judges,  that  the  delivery  of 
the  list  of  witnesses  was  not  a  good  delivery 
in  point  of  law,  but  that  the  objection  to  its 
delivery  was  not  taken  in  due  time;  and  the 
judges  agreed  that,  if  the  objection  had  been 
made  in  due  time,  the  effect  of  it  would  have 
been  a  postponement  of  the  trial,  in  order 
to  give  time  for  a  proper  delivery  of  the  list. 
In  the  course  of  the  argument,  CItitf  Justice 
Tindal  said :  **  If  no  list  had  been  delivered, 
the  Crown  could  not  have  called  a  single 
witness."  Beg.  v.  Frost,  9  Car.  &  P.  129, 
175,  187,   3  Mood.    C.  C.  140,  158,  170. 

The  Supreme  Court  of  New  Hampshire,  in 
1846,  under  a  statute  providing  that  ** every 
person  indicted  for  any  offense,  the  punish- 
ment of  which  may  be  death  or  confinement 
to  hard  labor  for  life,  shall  be  entitled  to  a 
rinAi  <^P7  ^^  ^®  indictment  before  he  is  arraigned 
L3UOJ  thereon ;  a  list  of  the  witnesses  to  be  used  on 
the  trial,  and  of  the  jurors  returned  to  serve 
on  the  same,  with  the  name  and  place  of 
abode  of  each,  to  be  delivered  to  him  forty- 
eight  hours  before  the  trial,"  held  that  an 
objection  to  the  list  of  witnesses,  for  want 
of  due  statement  of  their  places  of  abode, 
was  waived  if  not  taken  until  after  one 
witness  had  been  called  and  sworn  at  the 
trial.  But  Chief  Justice  Parker,  in  deliver- 
ing judgment,  said  that  if  the  defendant's 
objection  was  that  no  list  such  as  the  statute 
requires  had  been  furnished  to  him,  *'he 
may  object,  when  the  case  is  called,  to  pro- 
ceeding with  the  trial  until  the  requisition 
of  the  statute  is  complied  with :"  and  that 
**undoubladlj  it  is  competent  to  the  respond- 
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ent,  when  a  witness  is  called  in  sodi  a 
be  examined  against  him,  to  except  that 
witness  is  not  named  in  the  list  famiifaed 
to  him,  for  the  purpose  of  exclodiiig  ibt 
testimony  of  that  witness. "  N.  H.  Rev.  Sul 
chap.  225,  §  8 ;  Ixfrd  v.  8taU,  18  N.  H.  ITS, 
176.  176. 

There  is  no  occasion  to  consider  how  far. 
had  the  government  delivered  to  the  defend- 
ants, as  required  bv  the  statute,  lists  of  the 
witnesses  to  be  produced  for  proving  the  in- 
dictments, particular  witnesses,  afterwards 
coming  to  the  knowledge  of  the  gOTerDmenl, 
or  becoming  necessary  bv  reason  of  oaei- 
pectcd  developments  at  the  trial,  might  \» 
permitted,  on  special  reasons  shown,  aad  at 
the  discretion  of  the  court,  to  testify  in  Uic 
case. 

In  the  present  case,  copies  of  the  iDdic^ 
ments,  having  indorsed  on  each  the  names 
of  the  T7itnesses  upon  whose  testimoay  it 
had  been  found  by  the  grand  jury,  were  de- 
livered to  the  defendants  mcire  than  two  dart 
before  the  trial.  But  no  list  of  the  **  wit- 
nesses to  be  produced  on  the  trial  for  prorioc 
the  indictment"  was  ever  dcliverrd  to  anj  i»f 
them ;  and  fortv  witnesses,  none  of  wUuse 
names  were  indorsed  on  the  indictmenti. 
were  called  by  the  government,  and  admitted 
to  testify,  as  of  course,  to  support  the  indict* 
ments  and  make  out  the  case  for  the  gorm- 
ment,  without  a  suggestion  of  anv  rasoa 
for  not  having  deliver^  to  the  defendants  thi 
lists  requirea  by  the  statute. 

There  is  no  pretense  that  there  wis  asj 
waiver  on  their  part  of  their  right  to  sock  ■ 
list.  On  the  contrary,  they  took  tlie  objec- 
tion when  the  case  was  called  for  trial,  iBd 
before  the  impaneling  of  the  jury;  aad 
they  renewed  the  objection  as  toon  as  wit^ 
nesscs  whose  names  were  not  indorsed  oa 
either  of  the  indictments  were  called  tid 
sworn  to  testify  in  support  of  the  indid' 
ments,  and  before  any  of  them  had  g ivti 
any  testimony  in  the  case :  and  on  eaoi  <m- 
casion  they  duly  took  an  exceptioo  to  thi  ] 
overruling  of  the  objection. 

The  indictments  charged  the  defeadtHi 
not  only  with  a  conspiracy,  which  was  aot 
a  capital  offense,  but  also  with  having,  ti 
the  prosecution  of  the  conspiracy,  conRutted 
a  murder,  which  was  a  capital  offeoK. 
They  could  not  therefore  lawfully  be  pot  as 
trial,  against  their  oblection,  until  at  \ttA 
two  days  after  they  had  been  furnished  with 
a  list  of  the  witnesses  to  be  called  agiisA 
them.  When  they  were  to  be  tried  for  tbeir 
lives,  they  had  a  righi  to  the  benefit  of  tte 
statute,  and  the  refusal  to  accord  it  to  thea 
was  manifest  error. 

It  was  contended  on  behalf  of  the  United 
States  that  this  error  was  cured  by  the  rcr 
diet  acquitting  the  defendants  of  the  capita) 
charge,  and  convicting  them  of  the  leaicr 
crime  only.  The  argument  is  that  the  de- 
fendants, having  prevailed  in  their  defes* 
against  the  capital  charge,  have  not  bec«  ^ 
legally  prejudiced,  because  they  wonM  sot 
have  been  entitled  to  a  list  of  witiKjaM  if 
they  had  been  indicted  and  tried  on  tiie  oalr 
charge  of  which  they  were  oltimately  cos- 
victed 

It  may  be  doabtad  wbetlier  this  Is  s  mS^ 
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bctorj  answer  to  the  objection.  An  indict- 
ment for  a  capital  offense  usually  includes 
as  offense  less  than  capital,  and  the  defendant 
my  be  convicted  of  either.  For  instance, 
one  indicted  of  murder  may  be  convicted  of 
nonslaughter.  or  of  an  assault  only.  The 
itttate  does  not  make  a  defendant's  right  to 
alUt  of  the  witnesses  to  be  called  against 
him  depend  upon  the  degree  of  the  crime  of 
which  upon  trial  he  is  ultimately  convicted, 
bat  upon  the  deeree  of  crime  for  which  he  is 
indicted.  The  list  is  to  be  delivered  before 
the  trial  to  **any  person  indicted  of  a  capital 
offense.*  The  objection  that  these  defend- 
ants had  been  furnished  with  no  list  of  the 
witnesses  was  not  like  an  ordinary  objection 
to  the  competency  of  particular  testimony ; 
but  it  affected  the  whole  course  of  the  trial, 
and  put  the  defendants  in  anxiety  and  dan- 
ger of  being  capitally  convicted  until  the 
return  of  the  verdict.  True,  the  government 
might  have  elected  not  to  indict  them  for 
the  capital  offense,  or  might  perhaps,  when 
the  objection  to  the  want  of  a  list  of  wit- 
nesses was  first  taken,  have  entered  a  nolle 
pnoceTtMof  so  much  of  the  indictment  as  con- 
tained the  allegations  necessary  to  make  out 
that  offense,  and  unnecessary  to  constitute 
the  les^r  crime  of  conspiracy,  and  have 
thereupon  proceeded  to  trial  without  dc- 
liTering  any  list  of  the  witnesses.  But  the 
goremment,  having  elected  to  indict  and  to 
try  tbe defendants  for  the  capital  crime,  may 
well  be  held  *x>und  to  afford  them  those 
means  of  p  eparing  their  defense,  which  the 
statute  required,  and  which,  had  they  been 
furnished,  might  perhaps  have  enabled  the 
defendants  to  secure  a  complete  acquittal  of 
ererytbiDg  cLareed  against  them.  The  cuse 
bears  some  anoTogy  to  that  of  a  defendant 
held  to  answer  for  an  infamous  crime  with- 
out presentment  or  indictment  of  a  frand 
jury,  of  which  this  court  has  said  :  ^  The 
question  is  whether  the  crime  is  one  for  which 
the  statutes  authorize  the  court  to  award 
sn  infamous  punishment,  not  whether  the 
punishment  ultimately  awarded  is  an  in- 
MflKMisone.  When  the  accused  is  in  danger 
of  being  subjected  to  an  infamous  punish- 
n»«nt  if  convicted,  he  has  the  right  to  insist 
^t  he  shall  not  be  put  upon  bis  trial,  ex- 
cept on  the  accusation  of  a  grand  jury." 
^  parte  Wilson,  114  U.  S.  417.  426  [29: 
8».  92].  ^ 

It  is  unnecessary,  however  in  this  case,  to 
^re^  a  definitive  opinion  upon  the  question 
whether  the  omission  to  deliver  the  list  of 
witnesses  to  the  defendants  would  of  itself 
'©quire  a  reversal  of  their  conviction  and  sen- 
tence for  less  than  a  capital  offense,  inasmuch 
ttthey  are  entitled  to  a  new  trial  upon  an- 
*>tberjrround. 

^  The  court  went  too  far  in  admitting 
tcrtimony  on  the  general  question  of  con- 
ipiracy. 

l^otless  in  all  cases  of  conspiracy,  the 
J^  of  one  conspirator  in  the  prosecution  of 
w«  enterprise  is  considered  the  act  of  all, 
WW  is  evidence  against  all.  Umted  States 
I  Gooding,  25  U.  S.  12  Wheat.  460,  469, 
[^'  99^,  696].  But  only  those  acts  and  dec- 
itiitions  are  admissible  under  this  rule, 
which  are  done  and  made  while  the  con- 
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spiracy  is  pending,  and  in  furtherance  of 
its  object.  After  the  conspiracy  has  come 
to  an  end,  whether  by  success  or  bj  failure, 
the  admissions  of  one  conspirator,  by  way 
of  narrative  of  past  facts,  are  not  admissible 
in  evidence  against  the  others.  1  Greenl.  Ev. 
§  111 ;  8  Oreenl.  £v.  §  94 ;  State  y.  Ikan, 
35  N.  C.  63 ;  Patton  v.  State,  6  Ohio  8t.  467 ; 
State  V.  Thibedti,  30  Vt.  100 ;  State  v.  Larkin, 
49  N.  H.  89;  Beine  v.  Com,  91  Pa.  145; 
Davie  v.  State,  9  Tex.  App.  863. 

Tested  by  this  rule,  it  is  quite  clear  that 
the  defendants  on  trial  could  not  be  affected 
by  the  admissions  made  by  others  of  the  al- 
leged conspirators  after  the  conspiracy  had 
ended  by  the  attack  on  the  prisoners,  the 
killing  of  two  of  them,  and  the  dispersion 
of  the  mob.  There  is  no  evidence  in  the 
record  tending  to  show  that  the  conspiracy 
continued  after  that  time.  Even  if,  as  sug- 
gested by  the  counsel  for  the  United  States^ 
the  conspiracy  included  an  attempt  to  manu- 
facture evidence  to  shield  Logan,  Johnson's 
subsequent  declarations  that  Logan  acted 
with  the  mob  at  the  fight  at  Dry  (>eek  were 
not  in  execution  or  furtherance  of  the  con- 
spiracy, but  were  mere  narratives  of  a  past 
fact.  And  the  statements  to  the  same  effect, 
made  by  Charles  Marlow  to  his  companions 
while  returning  to  the  Denson  Farm  after 
the  fight  was  over,  were  incompetent  in  any 
view  of  the  case. 

There  being  other  evidence  tending  to  prove 
the  conspiracy,  and  an^  acts  of  Logan  in 
furtherance  of  the  conspiracy  being  therefore 
admissible  against  all  the  conspirators  as 
their  acts,  the  admission  of  incompetent  evi- 
dence of  such  acts  of  Lo^an  prejudiced  all 
the  defendants  and  entitles  Uiem  to  a  new 
trial. 

Upon  the  other  exceptions  take::  by  the 
defendants  to  rulings  and  instructions  at  the 
trial  we  give  no  opinion,  because  they  in- 
volve no  question  of  public  interest,  and 
may  not  again  arise  in  the  same  form. 

Judgment  reversed,  and  ease  remanded  to  th$ 
Oircvit  Court,  with  directions  to  set  aside  th$ 
verdict  and  to  order  a  new  trial, 

Mr,  Justice  Lamar  did  not  concur  in  the 
opinion  of  the  court  on  the  construction  of 
section  5508  of  the  Revised  Statutes. 

Mr,  Justice  Brewer  was  not  present  at 
the  argument,  and  took  no  part  in  the  decis- 
ion of  this  case. 


UNITED  STATES,  Plff,  in  Err,. 

V, 

OEORGE  SANGES  bt  ai* 

(See  8.  C  Beporter^s  ed.  810-823.) 

United  States  cannot  sue  out  a  torit  of  ^rror  in 
a  criminal  case-^eonstruction  of  Judiciary 
Aet—nght  of  State, 

1.  The  Judiciary  Act  of  1801,  does  not  confer  upon 
the  United  States  the  right  to  sue  out  a  writ  of 
error  in  a  criminal  oase. 

2.  This  statute,  li!ie  all  acts  of  Congreia  and  even 
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the  Obnstltatlon  itself «  is  to  be  read  in  the  light 
of  th<»  oommon  law,  from  whicli  our  ssrstem  of 
jurispnideoce  is  derived. 

Iw  A  ftete  has  no  right  to  sue  out  a  writ  of  error 
npon  a  Judgment  in  favor  of  the  defendant  in  a 

,  criminal  case,  except  under  and  in  accordance 
with  express  statutes,  whether  that  Judgment 
was  rendered  upon  a  verdict  of  acquittal,  or 
upon  the  determination  by  the  court  of  a  ques- 
tion of  law. 

[No.  1454.1 

ArguedJan.lt,  IS,  1892,  Decided  Apnl 4,189$. 

PI  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Georgia, 
to  review  a  judgment  sustaining  a  demurrer  to 
and  quashing  an  indictment  for  conspiring 
to  injure  and  oppress  a  witness  in  the  exercise 
of  his  right  to  be  secured  and  unmolested,  and 
for  assaulting  and  murdering  him.  On  motion 
todtsmise,  dSmiseedfor  want  of  juriedietian. 
See  same  case  below,  48  Fed.  Rep.  78. 

Statement  by  Mr.  Jvstiee  Graj: 

This  was  an  indictment  on  sections  5508  and 
5500  of  the  Revised  Statutes,  averring  that 
while  one  Joseph  Wright,  a  citizen  of  the 
United  States,  was  returning  to  his  home,  after 
having  appf'Rred  and  testified  before  the  grand 
Jury  of  the  United  States,  in  obedience  to  sub- 
poenas from  the  Circuit  Court  of  the  United 
States,  against  persons  charged  with  violations 
of  the  internal  revenue  laws,  and  while  he  was 
still  a  witness  under  such  subpoenas,  the  de- 
fendants conspired  to  injure  and  oppress  him 
in  the  free  exercise  and  enjoyment  of  the  right 
and  privilege,  secured  to  nim  by  the  Constitu- 
tion and  laws  or  the  United  States,  to  inform 
the  proper  ofllcers  of  the  United  States  of  vio- 
lations of  the  internal  revenue  laws,  and  to 
testify^  ^nder  and  in  obedience  to  such  sub- 
poenas, and  to  return  to  his  home  in  peace  and 
safety  after  so  testii'ying,  and  to  be  secure,  safe 
and  unmolested  in  his  person  and  exempt  from 
violence  for  having  exercised  and  enjoyed 
those  rights  and  privile^;  and  further  aver- 
ring that  the  defendants,  m  pursuance  and  pros- 
ecution of  such  conspiracy,  assaulted  and 
murdered  him. 

The  defendants  demurred  to  the  indictment, 
"because  there  are  no  such  riehts  or  privileges 
secured  to  the  party  conspireo  against,  by  Uie 
Constitution  and  laws  of  the  United  States,  as 
those  set  out  in  the  indictment;"  and  "because 
on  the  facts  alleged  in  said  indictment  there  is 
no  crime  or  offense  set  out  of  which  the  courts 
of  the  United  States  can  take  cognizance." 

On  October  5, 1891,  the  Circuit  Court,  held 
by  Mr.  Juetiee  Lamar  and  Judge  Newman, 
adjudged  that  the  demurrer  was  well  founded 
in  law,  and  that  it  be  sustained  and  the  indict- 
ment quashed.    48  Fed.  Rep.  78. 

This  writ  of  error  was  thereupon  sued  out  by 
the  United  States,  and  was  allowed  by  the  pre- 
siding justice.  The  defendants  in  error  moved 
to  dismiss  the  writ  of  error  for  want  of  juris- 
diction. 

Muers.  W.  H.  H*  Hiller»  AttyOeiu.tmd 
Wm.  H*  Ta£t»  SdieitorOen.,  for  plaintifl  in 
error. 

Me$9r$.  W.  C*  Glenn  and  C*  Haddox  for 

defendants  in  error. 
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Mr,  Juetiee  Ch*ay  deli^eied  the 

the  court: 

The  jurisdiction  of  this  court  is  iDvofcei  by 
the  United  States  under  that  prorirton  of  tht 
Judiciary  Act  of  1891,  br  which  *«apfMBii  or 
writs  of  error  may  be  taken  from  the  district 
court  or  from  the  existing  dicnit  ooarta  dinet 
to  the  Supreme  Court"  'in  any  eaee  that  ia- 
volves  the  construction  or  application  of  the 
Constitution  of  the  United  Statea."  Act  of 
March  8,  1891,  chap.  517,  §  5,  96  8taL  M  L 
827,828. 

But  the  question  which  Hes  at  tbe  very 
threshold  is  whether  this  provision  has  ooo- 
ferred  upon  the  United  States  tiie  right  to  sot 
out  a  writ  of  error  in  any  criminal  case. 

This  statute^  like  all  acts  of  Congrfai.  aad 
even  the  Constitution  itself,  it  is  to  be  read  ta  th« 
light  of  the  common  law,  from  whicli  onrsjsbm 
of  juxisprudence  is  derived.  Ckaria  Bmr 
Bridget.  Warren  Bridge,  86  U.  a  11  P«.  490. 
545  [9:778,  8271;  S^  v.  Minneeota  dl  H.  W,  R. 
CI?  66  U.  a  1  Black, 858,  374, 375ri7:147.  151, 
162];  Uf'ited  StaUe  v.  CarU,  105  U.  S.  611  [«•: 
1185]:  Ex  parte  WiUon,  114  U.  8.  417.  421 
[29:89,  91];  1  Kent,  Com.  836.  As  aids,  ihm- 
Tore,  in  its  interpretation,  we  naturally  tun  to 
the  decisions  in  England  and  to  the  Kvcrtl 
states  of  the  Union,  whose  laws  haTe  thesaaa 
source. 

The  law  of  England  on  this  matter  ii  aot 
wholly  free  from  doubt.    But  the  theory  thn 
at  common  law  the  King  could  have  a  writ  of 
error  in  a  criminal  case  after  judgment  for  tkc 
defendant  has  little  support  beyond  sayiaftof 
Lard  Coke  and  Lord  Hale,  aeeming  to  imptr. 
but  bv  no  means  affirming  it;  two  attenpo  is 
the  House  of  Lords,  near  the  end  oCtbe  tcvea- 
teenth  century,  to  reverse  a  reversal  of  aa  tf- 
tainder;  and  an  Irish  case  and  two  or  tknt 
English  cases,  decided  more  than  sixtr  yesi 
after  the  Declaration  of  Independence;  n  aoat 
of  which  does  the  question  of  the  right  of  ^ 
Crown  in  this  respect  appear  to  have  htm 
suegested  by  counsel  or  coDddered  hy  tto 
court.    3  Inst.,  214;  2  Hale,  P.  C.  M7.  m,  9i 
895;  Rex  v.  Waleatt,  Show.  P.  a  127;  Au  i. 
Tucker,  Show.  P.C.  186;  1  Ld.  Rayn,  1;  Bm-^ 
Houeton  (1841)  2  Crawford  A  Dix,  191;  Bm,  r. 
MiUii  (1844)  10  aark  &  F.  584;  B^.  ▼  HUM 
(1844)  6  Q.  B.  620;  Btg.  ▼.  Ckadmiek  a847)  11 
Q.  B.  178.  205.    And  from  the  time  of  Lari 
Hale  to  that  of  Chad  wick's  caae«  JQst  died,  te 
text-books,  with  hardly  an  exceptioa,  dtkir 
assume  or  assert  that  the  defendant  (or  kii 
representative)  is  the  only  party  who  caa  hsvs 
either  a  new  trial  or  a  writ  of  error  ia  t  rrw- 
inal  case;  and  that  a  Judgment  in  his  fivor  ii 
final  and  conclusive.    8m  8  Hawk.  chap.  47. 
^  12;  chap.  50,  §  10 tfl  «09./ Bac.  Abr.  Trial,  L  ». 
Error,  B;  1  Chit.  Crim.  L.  687.  747;  Start 
Crim.  PL  (2d  ed.)  857,  867,  871;  Arcfab.  Crin. 
PI.  (12th  Bog.  and  6th  Am.  ed.)  177.  Itt. 

But  whatever  may  have  been,  or  may  be.  tW 
law  of  England  upon  that  ooeatioo,  it  is  w 
tied  by  an  overwhelming  weight  of  ABerieu 
authority,  that  the  State  has  no  right  to  sue  o« 
a  writ  of  error  upon  a  ludgment  io  (svor  of 
the  defendant  in  a  crimmal  case,  except  aodcr 
and  in  accordance  with  exprcas  sttfont. 
whether  that  judgment  was  leudered  apo*  • 
verdict  of  acquittal,  or  upon  the  deleraiaatiia 
by  the  court  of  a  question  of  law. 
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1]  Iq  •  few  states,  dedsloDS  denying  a  writ  of 
error  to  the  State  after  Judgment  for  the  de- 
fendant on  ayeidict  of  acquittal  have  proceded 
upon  the  ground  that  to  grant  it  would  be  to 
put  him  twice  in  jeopardy,  in  violation  of  a 
eoDstitutional  provision.  See  Stats  v.  Ander- 
«m  (1844)  8  Smedes  &  M.  751;  StaU  v.  Hand 
(1845)  6  Ark.  169:  8taU  v.  Burns  (1H48)  8  Tex. 
118;  PtopU  V.  WM  (1869)  88  Cal.  467;  PeopU 
T.  9mfl  a886)  59  Mich.  529,  541. 

But  the  courts  of  many  states,  including 
lome  of  the  great  authority,  have  denied,  upon 
broader  grounds, the  right  of  the  State  to  bring 
a  writ  of  error  in  any  criminal  case  whatever, 
e^en  when  the  discharge  of  the  defendant  was 
upon  the  decision  of  an  issue  of  law  by  the 
court,  as  on  demurrer  to  the  indictment,  mo- 
tion to  quash,  special  verdict,  or  motion  in 
arrest  of  Judgment  # 

The  Supreme  Court  of  Tennessee,  in  1817, 
in  dismissini?  an  appeal  by  the  State  after  an 
acquittal  of  perjury,  said:  "A  writ  of  error, 
or  appeal  in  the  nature  of  a  writ  of  error,  will 
act  lie  for  the  State  in  such  a  case.  It  is  a  rule 
of  the  common  law  that  no  one  shall  be  brought 
twice  into  jeopardy  for  one  and  the  same  of- 
fense. Were  it  not  for  this  salutary  rule,  one 
obnoxious  to  the  government  might  be  har- 
assed and  run  down,  by  repeated  attempts  to 
carrv  on  a  prosecution  against  him.  Because 
of  this  rule  it  ^\  that  a  new  trial  cannot  be 
granted  in  a  criminal  case,  where  the  defend- 
ant is  acquitted.  \  A  writ  of  error  will  lie  for 
the  defendant,  but  not  against  him.  This  is  a 
rule  of  such  vital  importance  to  the  security  of 
the  citizeo,  that  it  cannot  l)e  impaired  but  by 
express  words,  and  none  such  are  used  in"  the 
statutes  of  the  State.  ''Neither  does  the  Con- 
stitution, art.  11,  §  10,  apply,  for  here  the  pnn- 
isbment  does  not  extend  to  life  or  limb.  The 
whole  of  this  case  rests  upon  the  common  law 
mle."  StaU  v.  Reynolds,  4  Hay  w.  (Tenn.)  110. 
Id  a  similar  case  in  1829,  the  same  court  said: 
"The  court  are  unanimouslv  of  opinion  that 
no  appeal  lies  for  the  State  trom  a  verdict  and 
jNgment  of  acquittal  on  a  state  prosecution. 
The  Btate,  having  established  her  jurisdiction 
and  tried  her  exp<»riment,  should  be  content 
To  permit  appeals  might  be  the  means  of  un- 
necessary vexation."  Stats  v.  Eiteheoek,  cited 
...  io  6  Terff.  860.  In  1884,  the  same  rule  was 
*J  applied,  where,  after  a  verdict  of  guilty,  a  mo- 
tion in  arrest  of  judgment  had  b^n  made  by 
the  defendant  and  sustained  bv  the  court. 
State  V.  SoUmums,  6  Terg.  860. 

In  1820,  a  writ  of  error  obtained  by  the  at- 
torney for  the  Commonwealth  to  reverse  a 
Judgment  for  the  defendant  on  demurrer  to  an 
mformaUon  for  unlawful  gaming  was  dis- 
ndascd  by  the  General  Court  of  Virginia,  say- 
ing only:  *  *The  court  is  unanimously  of  opin- 
ion, that  the  writ  of  error  improvident ly  issued 
on  the  nart  of  the  Commonwealth,  because  no 
writ  of  error  lies  in  a  criminal  case  far  the 
Commonwealth."  Com.  v.  Harrison,  3  Va. 
Ca8.202. 

The  Supreme  Court  of  Illinois,  In  two  early 
cases,  has  summarily  dismissed  writs  of  error 
soed  out  by  the  State,  in  the  one  case  to  re- 
verse a  judgment  of  acquittal  upon  exceptions 
taken  at  a  trial  by  jury,  and  in  the  other  to  re- 
verse a  judgment  reversing  for  want  of  luris- 
Action  a  conviction  before  a  iustice  of  -the 
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peace.     Peopfe  v.  IHU  (1886)  8  HL  257;  Peopls 
V.  Boval  (1889)  8  111.  557. 

In  1848,  a  writ  of  error  by  the  State  to  re- 
verse a  judgment  for  the  defendant  on  a  de- 
murrer to  the  indictment  was  dismissed  by  the 
Court  of  Appeals  of  New  York,  upon  a  care- 
ful review  by  Jtidge  Bronson  of  the  English 
and  American  authorities,  including  several 
earlier  cases  in  New  York  in  which  such  writs 
of  error  had  been  brought,  of  which  the  court 
said:  "But  in  none  of  the  cases  was  the  Ques- 
tion either  made  by  counsel,  or  considerea  by 
the  court,  whether  the  people  could  properly 
bring  error.  Such  precedents  are  not  of  mucl^ 
importance."  People  v.  Coming,  2  N.  Y.  9, 
15.  That  derision  has  been  since  recognized 
and  acted  on  by  that  court,  except  so  far  as  af- 
fected by  express  statutes.  People  v.  Carnal, 
6  N.  Y.  463;  PeopU  v.  Clark,  7  N.  Y.  385; 
Peo^  V.  MwHU,  14  N.  Y.  74.  76,  78;  PeopU 
V.  B/rk,  78  N.  Y.  846. 

In  1849,  the  Supreme  Judicial  Court  of  Mas- 
sachusetts, speaking  by  Chirf  Justice  Shaw, 
held  that  a  writ  of  error  did  not  lie  in  a  crim- 
inal case  in  l)ehalf  of  the  Commonwealth;  and 
therefore  dismissed  writs  of  error  sued  out  to 
reverse  judgments  upon  indictments  in  two 
cases,  in  one  of  which  the  defendant,  after 
pleading  n/ilo  contendere,  bad  moved  in  arrest 
of  judgment  for  formal  defects  in  the  indict- 
ment, and  thereupon  judgment  had  been  ar- 
rested and  the  defend  ant  discharged,  and  in  the 
other  the  indictment  had  been  quashed  on  the 
defendant's  motion.  Com.  v.  Cumfnings^  and 
Com.  V.  McOinnis,  8  Cush.  212. 

In  the  same  year,  the  Supreme  Court  of 
€korgia  made  a  similar  decision,  dismissing  a 
writ  of  error  sued  out  by  the  State  upon  a  judg- 
ment quashing  an  indictment  against  the  de- 
fendant; and,  in  an  able  and  well  considered 
opinion  delivered  by  eTt/efg^^Nisbet,  said:  "The 
rule  seems  to  be  well  settled  in  England,  that 
in  criminal  cases  a  new  trial  is  not  grantable  to 
the  Crown  after  verdict  of  acquittal,  even 
though  the  acquittal  be  founded  on  the  misdi- 
rection of  the  judge.  This  is  the  general  rule, 
and  obtains  in  the  states  of  our  Union.  It  ex- 
cludes a  rehearing  after  acquittal  upon  errors 
of  law,  and  therefore,  it  would  seem,  denies 
also  a  rehearing  upon  judgments  of  the  court 
upon  questions  of  law,  even  when  the  jury 
have  not  passed  upon  the  guilt  or  innocence  of 
the  prisoner.  If  the  effect  of  the  judgment  is 
a  discharge,  there  can  l>e  no  rehearing,  either 
by  new  trial  or  writ  of  error.  Indeed  it  may 
be  stated,  as  a  general  rule,  that  in  criminal 
cases,  upon  general  principles,  errors  are  not 
subject  to  revision  at  the  instance  of  the  State." 
"These  principles  are  founded  u[)on  that  great 
fundamental  rule  of  the  common  law,  JVemo 
debet  bis  vexari  pro  una  et  eadem  causa;  which 
rule,  for  greater  caution  and  in  stricter  vifl:i- 
lance  over  the  rights  of  the  citizen  against  the 
State,  has  been  in  substance  embodied  in  tlie 
Constitution  of  the  United  States,  thus:  *Nor 
shall  aoy  person  be  subject,  for  the  same  of- 
fense, to  be  twice  put  in  jeopardy  of  life  or 
lim b. ' "  After  observing  that  this  provision  of 
the  Constitution  could  have  no  direct  bearing 
upon  that  case,  which  was  of  a  misdemeanor 
only,  and  in  which  there  had  been  no  trial  by 
jury,  the  court  added:  "The  common  law 
maxim  and  the  Constitution  are  founded  in  tiie 

447 


[8151 


B10-S28 


SUPRBMB  COUBT  OF  THE  UNITED  StaTB& 


OCE.  Temm, 


(816] 


[317] 


humanity  of  tbe  law.  and  in  a  Jealous  watch- 
fulness over  tbe  rights  of  tbe  citizen,  when 
brought  in  unequal  contest  with  the  State.  It 
is,  doubtless,  in  the  spirit  of  this  benign  rule 
of  the  common  law,  embodied  in  the  Federal 
Constitution— a  spirit  of  liberty  and  Justice, 
tempered  with  mercy — that,  in  several  of  tbe 
states  of  this  Union,  in  criminal  causes  a  writ 
of  error  has  been  denied  to  the  State."  8tate 
Y.  Jones,  7  Ga.  422,  424,  425. 

The  Supreme  Court  of  Iowa,  in  1856,  ordered 
a  writ  of  error  sued  out  by  the  State,  after  the 
defendant  had  been  acquitted  by  a  jury,  to  be 
dismissed;  not  because  to  order  a  new  trial 
would  be  against  art.  1,  §  12,  of  the  consti- 
tution of  the  State,  declaring  that  "no  person 
shall  after  acquittal  be  tried  for  the  same  of- 
fense," (for  the  court  expressly  waived  a  decis- 
ion of  that  question),  but  only  because  of 
"there  being  no  law  to  authorize  a  writ  of  er- 
ror on  the  part  of  the  State  in  a  criminal  case.** 
State  V.  Johnson,  2  Iowa,  549. 

The  Supreme  Court  of  Wisconsin,  in  1864, 
held  that  a  writ  of  error  did  not  lie  in  behalf 
of  the  State  to  reverse  a  Judgment  in  favor  of 
the  defendant  upon  a  demurrer  to  his  plea  to 
an  indictment.  State  v.  Kemp,  17  Wis.  669. 
The  Supreme  Court  of  Missouri,  in  1877,  made 
a  similar  decision,  overruling  earlier  cases  in 
the  same  court.  State  v.  vopeUind^  65  Mo. 
497.  And  the  Supreme  Court  of  Florida,  in 
1881,  held  that  the  State  was  not  entitled  to  a 
writ  of  error  to  reverse  a  Judgment  quashing 
an  indictment,  and  discharging  the  accused. 
StaU  V.  Burns,  18  Fla.  185. 

In  those  states  in  which  the  government,  in 
the  absence  of  any  statute  expressly  giving  it 
the  right,  has  been  allowed  to  bring  error,  or 
appeal  in  the  nature  of  error,  after  judgment 
for  the  defendant  on  demurrer  to  the  indict- 
ment, motion  to  quash,  special  verdict,  or  mo- 
tion in  arrest  of  Judgment,  the  question  appears 
to  have  become  settled  by  early  practice  before 
it  was  contested.       w 

In  North  Carolina,  the  right  of  the  State  has 
been  strictly  limited  to  tbe  cases  just  enumer- 
ated, and  has  been  denied  even  when  the  de- 
fendant was  discharged  upon  a  judgment  sus- 
taining a  plea  of  former  acquittal  as  sufficient 
in  law,  or  upon  a  ruling  that  there  was  no  legal 
prosecutor;  and  the  Supreme  Court  has  re- 
peatedly declared  that  the  State's  right  of 
appeal  in  a  criminal  case  was  not  derived 
from  the  common  law,  or  from  any  statute, 
but  had  obtained  under  Judicial  sanction  by  a 
long  practice;  and  has  held  that  neither  art.  4, 
^8,  of  the  state  constitution  of  1876,  giving 
that  court  "Jurisdiction  to  review  upon  appeal 
any  decision  of  tbe  courts  below  upon  anv 
matter  of  law  or  legal  inference,"  nor  art.  4, 
§  27,  of  tbe  same  constitution,  providing  that 
in  all  criminal  cases  before  a  Justice  of  the 
peace  "the  party  against  whom  Judgment  is 
given  may  appeal  to  the  superior  court,  where 
the  matter  shall  be  heard  anew,"  gave  any 
right  of  appeal  to  the  State,  but  only  to  the 
defendant.  State  v.  Haddock  (1802)  8  N.  C. 
162:  State  v.  Lane  (1878)  78  N.  C.  547;  StaU 
V.  Swepson  (1880)  82  N.  C.  541;  State  v.  Moore 
(18bl)  84  N.  C.  724;  State  v.  PoweU  (1882)  86 
N.  C.  640. 

The  C^urt  of  Appeals  of  Maryland,  in  1821, 
sustained  a  writ  oi  error  by  the  State  to  reverse 
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a  Judgment  in  favor  of  the  defendants  on  de- 
murrer to  the  indictment,  citing  a  mnsbcr  of 
unreported  cases  decided  in  that  State  in  ITtS 
and  1817.  State  v.  Buchanan,  5  Hair,  h  J. 
817,  824,  830.  But  the  same  ooon«  in  1»78. 
refused  to  construe  a  statute  of  1878,  provid- 
ing that  in  all  criminal  trials  it  sfaooki  be  law- 
f uT  for  the  attorney  for  tbe  State  to 
bill  of  ezccfptions  and  to  appeal,  as  a 
the  court,  on  such  exceptions  and  appenl,  to 
order  a  new  trial  after  a  verdict  of  aoqvnttaL 
StaU  V.  Shields,  49  Md.  801. 

In  Louisiana,  in  the  leadinj^  case,  the  ooort 
admitted  that  to ^ allow  the  State  to  brs^  a 
writ  of  error  in  a*  criminal  case  was  oooumry 
to  the  common  law  of  England,  to-tlK  law  ol 
most  of  the  states,  and  to  the  general  opinioo 
of  tbe  bar;  and  tbe  latter  cases  appear  to  be 
put  largely  upon  tbe  ground  that  the  practice 
had  become  settled  by  a  course  of  deciaoo. 
StaU  V.  Jones  (1845) »  Rob.  (La.)  573,  574: 
StaU  V.  Ellis  {Xmi)  12  La.  Ann.  890;  StaU  v. 
Boss  (1859)  14  La.  Ann.  864;  StaU  ▼.  Tm^Urr 
(1882)  34  La.  Ann. 978;  StaUY.  BMn»hOSSSi 
27  La.  Ann.  673. 

The  Supreme  Court  of  Pennsylvania,  from 
an  early  i>eriod,  occasionally  entertained  witli-     ^ 
out  question,  writs  of  error  sued  oat  bj  i^     ^ 
State  in  criminal  cases.     Com.  v.  7^iqpl9r(1812) 

5  Binn.  277;  Com.  v.  JlfKisstm  (1882)  8  8e^ 

6  R  420;  Com.  v.  Church  (1845)  1  Fk  105. 
The  first  mention  of  the  question  appean  to 
have  been  in  a  case  in  which  the  only  objeetioa 
taken  to  the  right  of  the  Common  wealth  to  sat 
out  a  writ  of  error  was  that  the  w^  bad  act 
been  specially  allowed;  of  whidi^he  court 
said:  '*There  is  nothing  in  tbe  disabKag  pro- 
visos of  the  statutes  to  limit  the  right  of  the 
Commonwealth;  and  the  powers  of  ibis  ooort, 
whether  deduced  from  the  common  law,froo 
the  old  provincial  Act  of  1722,  or  from  legisla- 
tion under  our  state  constitutions,  sre  qnitt 
competent  to  the  review  of  any  iudidal  record. 
when  no  statutory  restraints  nave  been  iii- 
posed.  It  would  be  very  strange  if  tbt  Cam- 
mon wealth  mii^ht  not  appeal  to  her  own  tri- 
bunals for  Justice  without  the  special  corneal 
of  certain  of  her  own  officers."  This  tbeocy 
that  the  State  may  sue  out  a  writ  of  error,  un- 
less expressly  denied  it  by  statute,  is  oppond 
to  the  view  maintained  bv  a  host  of  decnioai 
above  cited;  and  it  is  observable  that  ndk 
Judces  as  Judge  Thompson'  and  Judge  >htit' 
wood  were  in  favor  of  quashing  writs  so  toed 
out.  Com.  V.  Capp  (1864)  48  Pa.  58, 56;  Om.  ▼. 
Moore  (1882)  99  Pa.  570.  576. 

In  many  of  the  states,  indeed,  includiaK 
some  of  those  above  mentioned,  tbe  rigbi  \o 
sue  out  a  writ  of  error,  or  to  take  an  appeal  ia 
the  nature  of  a  writ  of  error,  in  criminal  cant, 
has  been  given  to  the  State  by  positive  statute. 
But  the  decisions  above  cited  condusirdj 
show  that  under  the  common  law,  as  genertUr 
understood  and  administered  in  tbe  Unitca 
States,  and  in  the  absence  of  any  statute  ex- 
pressly giving  the  right  to  the  State,  a  writ  of 
error  cannot  be  sum  oat  in  a  criminal  em 
after  a  final  Judgment  in  favor  of  tbe  defend- 
ant, whether  that  Judgment  has  been  reodiTed 
upon  a  verdict  of  acquittal,  or  upon  a  deter- 
mination by  the  court  of  an  issue  of  law.  la 
either  case,  the  defendant,  having  been  once 
put  upon  his  trial  and  discharged  by  tbe  court, 
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b  not  to  be  again  Tezed  for  the  same  cause, 
iiilt«  the  L^iislatUTe,  actine  within  its  cod- 
ilitntiooal  aulbority.  has  made  express  provi- 
iioa  for  a  review  of  the  judgment  at  the  in- 
utnoeof  the  government. 

Ib  the  light  of  these  decisions,  we  come  to 

the  consideratioo  of  the  acts  of  Congress  on 

the  subject  of  writs  of  error  in  criminal  cases. 

The  appellate  jurisdiction  of  this  court  rests 

]    wholly  oo  the  acts  of  CongreaB,    For  a  long 
tfane  after  the  adoption  oi  the  Constitution, 
Cooaress  made  no  provision  for  bringing  any 
enminal  case  from  a  Circuit  Court  of  the  Unit- 
ed States  to  this  court  by  writ  of  error.    At 
February  term,  1808,  indeied,  this  court,  no  ob- 
jection being  made,  took  jurisdiction  of  a  writ 
of  error  sued  out  by  the  United  States  to  the 
Circuit  Court  for  the  District  of  Columbia  in  a 
criminal  case.     United  Hates  v.  tiimms,  5  U. 
&  1  Cranch,  253  [2:  98].    But  at  Februarv 
term,  lti05,  in  a  like  case,  this  court,  upon  full 
argument  and  consideration,  held  that  it  had 
DO  jurisdiction  of  a  writ  of  error  in  a  criminal 
ctK,  and  overruled   United  States  v.  Simms, 
Vhiff  Jttstiee  Marshall  saying:    "No  question 
WIS  made  in  that  case  as  to  the  jurisdiction. 
It  passed  i^b  silentio,  and  the  court  does  not 
coDuder  itself  as  bound  by  t  bat  case. "     United 
States  Y,  More,  7  U.  S.  8  Cranch,  169.  172  |2: 
897,  401].  >  A.nd  it  was  thenceforth  held  to  be 
Kttled  that  criminal  cases  could  not  be  brought 
from  a  Circuit  Court  of  the  United  States  to 
this  court  by  writ  of  error,  but  only  by  certifl- 
Cite  of  division  of  opinion  upon  specific  ques- 
tkms  of  law.    Mt  parte  Kearney,  20  U.  S.  7 
Wheat.  88,  43  |6:  891, 892];  Ex  parte  Gordon, 
W  U.  8. 1  Black,  508  [17:  184];  Ez  parte  Tar- 
fifough,  110  U.  S.  651  f28:  2741;  Farnstoarth  v. 
Montana,  129  U.  8.  Iti4.  118  [82:  616.  618]; 
United  States  v.  Perrin,  181  U.  S.  55  [88: 88]. 
As  to  each  of  the  territories,  except  Wash- 
ington, the  Revised  Statutes  provided  that  final 
^Migmeut8  and  decrees  of  its  Supreme  Court, 
where  the  value  of  the  matter  in  dispute  ex- 
ceeded $1,000,  might  be  reviewed  by  this  court, 
QpOD  writ  of  error  or  appenl,  in  the  same  man- 
ner and  under  the  same  regulations  as  the  final 
judjnnents  and  decri'es  ofa  Circuit  Court  of 
the  United  States.    Rev.  Stat  j^g  702,  J 909. 
The  Act  of  June  28, 1874.  chop.  469,  §  8.  pro- 
vided that  a  writ  of  error  should  lie  from  this 
court  to  the  Supreme  Court  of  the  Territory  of 
I^tah,  **\n  criminal  cases,  where  the  accused 
>ball  have  been  sentenceid  to  capital  punish- 
Dent,  or  convicted  of  bigamy  or  polygamy. " 
18  Stat,  at  L.  254.    The  Act  of  March  3, 1885. 
chap.  355,  provided  in  §  1,  that  no  appeal  or 

)]  writ  of  error  should  be  allowed  from  the  Su- 
preme Court  of  a  Territory  unless  the  matter 
10  dispute  exceeded  $5,000;  and  in  g  2,  that 
the  preceding  section  should  not  apply  to  anv 
case  *in  which  is  drawn  in  question  the  valid- 
ity of  a  Treaty  or  statute  of,  or  an  authority  ex- 
ercised under,  the  United  States,  but  in  all 
lucb  cases  an  appeal  or  writ  of  error  may  be 
brought  without  regard  to  the  sum  or  value  in 
dispute "  28  Stat  at  L.  448.  At  October 
term.  1885,  this  court,  without  objection,  de- 
cided upon  the  merits  in  a  writ  of  error  to  the 
ijupreme  Court  of  the  Territory  of  Utah  by 
ooe  convicted  of  a  crime  which  was  neither 
bij^my  nor  polvgamy,  nor  punishable  with 
death.    But  at  the  same  term,  after  argument 
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upon  its  jurisdiction  ofa  like  writ  of  error,  the 
court  dismissed  both  writs  of  error,  and,  in  an- 
swering the  objection  that  it  had  taken  juris- 
diction of  the  first  writ,  said:  "The  question 
of  jurisdiction  was  not  considered  in  fact  in 
that  case,  nor  alluded  to  in  the  decision,  nor 
presented  to  the  court  by  the  counsel  for  the 
United  States,  nor  referred  to  by  either  party 
at  the  argument  or  in  the  briefs.  Probably  both 
parties  oesired  a  decision  on  the  merits."  Can- 
non V.  United  States,  116  U.  S.  55  [29:  561],  and 
118  U.  S.  »55  [80.  ;f20];  Snow  v.  United  States, 
118  U.  S.  846.  854  [80:  207,  209].  The  quea- 
tion  whether  the  provision  of  the  Act  of  March 
8,  1835,  chap.  855.  §  2,  authorizing  a  writ  of 
error  from  this  court  to  the  Supreme  Court 
of  any  Territory  in  any  case  "in  which  is 
drawn  in  question  the  validity  of  a  Treaty  or 
statute  of,  or  an  authority  exercised  under,  the 
United  States."  extended  to  criminal  cases,  waa 
then  left  open,  but  at  October  term,  1888,  was 
decided  in  the  negative.  Farnsworth  v.  Mon- 
tana, 129  U.  S.  164  [82:  616]. 

The  manner  of  bringing  up  criminal  cases 
from  the  Circuit  Courts  of  the  United  Statea 
upon  a  certificate  ot  division  of  opinion  has 
undergone  some  changes  by  successive  acts  of 
Congress.  Under  the  Act  of  April  29,  1802, 
chap.  81.  §  6,  whenever  there  was  a  division  of 
opinion  in  the  Circuit  Court  upon  a  question 
of  law  the  question  was  certified  to  this  court 
for  decision;  provided  that  the  case  might  pro- 
ceed in  the  Circuit  Court  if  in  its  opinion 
further  proceedings  could  be  had  without 
prejudice  to  the  merits,  and  that  no  imprison- 
ment should  be  allowed  or  punish meu I  inflicted, 
upon  which  the  judges  were  divided  in  opiqion. 
2  Stat,  at  L.  159;  United  Staler  v.  Tyler,  11  U. 
S.  7  Cranch,  285_r3:  844];  i  ITht^af  States  v. 
Daniel,  19  U.  8. 6  Wheat.  542  [5:  826];  United 
States  V.  Bailey,  84  U.  S.  9  Pet.  267  [9:  1241. 
By  the  Act  of  June  1.  1872,  chap.  255,  §  1, 
"whenever,  in  any  suit  or  proceeding"  in  a 
Circuit  Court,  there  occurred  any  difference  of 
opinion  between  the  judges,  the  opinion  of  the 
presiding  judge  was  to  prevail  for  the  time 
being;  but  upon  the  entry  of  a  final  judgment, 
decree  or  order,  and  a  certificate  of  division  of 
opinion  as  under  the  Act  of  1802,  '*  either 
party"  might  remove  the  case  to  this  court 
"  on  writ  of  error  or  appeal,  according  to  the 
nature  of  the  case."  17  Stat,  at  L.  196.  That 
Act  continued  in  force  only  about  two  years, 
when  it  was  repealed  by  the  Revised  Statutea 
By  sections  650,  652  and  693  of  those  statutes, 
its  provisions  were  restricted  to  civil  suits  and 
proceedings;  and  by  sections  651  and  697  the 
provisions  of  section  6  of  the  Act  of  1B02  were 
recnacted  as  to  criminal  cases.  Ex  pa)  te  Tom 
Tong,  108  U.  S.  556,  559  [27:  826,  827].  In 
United  States  v.  Reese,  92  U.  S.  214  [28:  5631, 
and  in  United  Stales  v.  Cnnk$hank,  92  U.  8. 
642  [23:  588].  arLOied  at  October  term.  1874, 
and  aecided  at  October  term,  1875, which  were 
brought  to  this  court  by  the  United  States,  by 
writ  of  error  and  certificate  of  division  of 
opinion,  after  judgment  according  to  the  opin- 
ion of  the  presiding  judge,  sustaining  a  de- 
murrer to  the  indictment,  or  a  motion  in  arrest 
of  judement,  it  appears,  bv  the  records  and 
briefs  on  file,  that  the  judgment  below  waa 
entered  and  the  certificate  of  division  made 
under  the  Act  of  1872,  and  that  no  objection 
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was  taken  to  the  Jurisdiction  of  this  court. 
The  exercise  of  Jurisdiction  over  those  cases  on 
writ  of  error  is  therefore  entitled  to  no  more 
weight  t^  way  of  precedent  than  the  exercise 
of  appellate  Jurisdiction  sub  nlerUio  in  the 
cases,  above  cited,  of  United  States  v.  Simms, 
6  U.  S.  1  Cranch.  252  [2:  9»],  and  Gannon  ▼. 
United  States,  116  U.  &.  55  [29:  561]. 

The  first  Act  of  Congress  which  authorized 
a  criminal  case  to  be  brought  from  a  Circuit 
Court  of  the  United  Stales  to  this  court,  except 
upon  a  certificate  of  division  of  opinion,  was 
the  Act  of  February  6,  1889,  chap.  113,  §  6. 
by  which  it  was  enacted  that  *Mn  all  cases  of 
conviction  "  of  a  capital  crime  in  any  court  of 
the  United  States,  the  final  judgment  "against 
the  respondent"  might,  on  his  application,  be 
reexamined,  reversed  or  affirmed  by  this  court 
on  writ  of  error.  25  Stat,  at  L.  656.  The 
t322]  ^rit  of  error  given  by  that  Act  was  thus  clear- 
ly limited  to  the  defendant;  and  the  terms  and 
rffect  of  the  Act  of  June  28,  1874.  chap.  469, 
^  3,  above  cited,  concernini^  writs  of  error 
from  this  court  to  the  Supreme  Court  of  the 
Territory  of  Utah,  as  well  as  those  of  the  Act 
of  March  3, 1879,  chap,  176,  giving  a  writ  of 
error  from  the  Circuit  Court  of  the  United 
States  to  a  District  Court,  were  equally  re- 
stricted.    18  Stat,  at  L.  254;  20  Stat,  at  L.  354. 

The  provisions  of  the  Judiciary  Act  of 
March  3, 1891,  chap.  517,  material  to  be  con- 
sidered in  this  caise,  are  those  of  §  5,  by  which 
appeals  or  writs  of  error  may  be  taken  from  a 
Circuit  Court  directly  to  this  court  in  certain 
classes  of  cases,  among  which  are  "cases  of 
conviction  of  a  capital  or  otherwise  infamous 
crime/'  and  •*  any  case  that  involves  the  con- 
strubtion  or  application  of  the  Constitution  of 
the  United  States; "  and  those  of  §  6,  by  which 
the  circuit  courts  of  appeals  established  by 
this  Act  have  appellate  jurisdiction  to  review, 
by  appeal  or  writ  of  error,  final  decisions  in 
the  district  and  circuit  courts  **in  all  cases 
other  than  those  provided  for  in  the  preceding 
section  of  this  Act,  unless  otherwt<)e  provided 
by  law,"  and  the  Judgments  or  decrees  of  the 
circuit  courts  of  appeals  are  made  final  "in 
ail  cases  arising  unaer  the  criminal  laws  "  and 
in  certain  other  classes  of  cases,  unless  ques- 
tions are  certified  to  this  court,  or  the  whole 
case  ordered  up  by  writ  of  certiorari,  as  there- 
in provided.    26  Stat,  at  L.  827,  828. 

The  provision  of  section  5,  authorizing  writs 
of  error  from  this  court  in  cases  of  capital  or 
otheiwise  infamous  crimes,  is  clearly  limited 
in  terms  and  effect  (like  the  provision  of  the 
Act  of  1889,  authorizing  a  writ  of  error  in 
cases  of  capital  crimes,  and  earlier  acts,  above 
cited)  to  convictions  only.  Whether  a  writ  of 
error  by  the  defendant  in  a  criminal  case  of 
lower  grade  would  be  included  in  the  provis- 
ions of  that  section  for  bringing  to  this  court 
cases  in  which  the  jurisdiction  of  the  court  be- 
low is  in  issue,  or  which  involve  the  construc- 
tion or  application  of  the  Constitution  of  the 
United  States,  or  the  validity  of  a  law  of  the 
United  States,  or  the  validity  or  construction 
1323]  of  a  Treaty,  or  in  which  it  is  contended  that 
the  constitution  or  a  law  of  a  State  contravenes 
the  Constitution  of  the  United  States,  is  not 
DOW  before  us  for  decision. 

The  provision  of  section  6,  giving  the  Cir- 
cuit Court  of  Appeals  in  general  terms  appellate 
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Jurisdiction  of  criminal  esses,  mjs  nodusg  m 
to  the  party  by  whom  the  writ  of  error  maj  be 
brought,  sod  csnoot  tberefoce  be  pnsamed  m 
have  been  intended  to  confer  upon  the  govfts- 
ment  the  right  to  brioff  it. 

In  none  of  the  provfoions  of  this  Act»  deis- 
ing  the  appellate  Jurisdiction,  either  oC  tUi 
court,  or  of  the  Circuit  Court  of  Appeak,  k 
there  any  indication  of  so  inteotioo  to  cosier 
upon  the  United  Ststes  the  right  to  bring  op  a 
criminal  esse  of  sdy  irrsde  sfter  Judgsest  be- 
low in  f SYOr  of  the  aef endsnt  It  is  fanposibii 
to  presume  sn  intention  on  the  psrt  of  Cos- 
^ress  to  make  so  serious  snd  ^-reschiog  m 
innovation  in  the  criminsl  JurisiuiMkiiceof  the 
United  States. 

Writ  of  error  dismissed  for  «miU 
%U>n, 


JOHN  07TEIL,  Fif.  to  Ar^' 

STATE  OP  VERMONT. 

(See  &  GL  Beporter*!  ed.  8tS-STU 

When  st€Ue  decision  does  no$  intoim 
question — exceptions  too  general — renew  ef 
stents  judgment — cruel  and  unusual  pttuk- 
ment—8th  constitutional  Amendment—et*' 
iolidatioi\  of  offenses — Vermont  praettes-^ 
point  waited— commtercs  douse  sf  VsmsutB- 
tion, 

L  Wbere  one,  residing  in  the  State  of  Kev  Tovk. 
received  orders  from  persons  residliic  si  Bnrli^rt. 
Vermont,  for  desiimated  amall  quanttttai  of  Intox- 
icating iiquors,  and  he  sent  such  ttqooii,  io  )a0 
or  other  vessels  with  bills  of  the  sane  for  eoOee> 
tion,  by  ezprem,  to  the  several  perwas  ordertaf 
them  at  Rutland,  Vt.,  with  Instnioiioai  to  tht 
express  company  not  to  delivw  to  tbeporiosi  ai- 
dreased  until  the  company  reoelvod  pay  cfavsmc 
and  if  the  goods  were  refused  or  the  partiM  wm 
found,  to  notify  the  ofBoe  from  wiwBe 
and  awai:  further  instrootlons,  SDd  ths  i 


NOTB.— Mr.  Justtee  Field  tn  hlaopteloo  koUittai 
the  question  of  Interstate  oommaroi 
sidered  in  the  Supreme  Court  of  the 
therefore  should  have  been  oonaMs 
oourt,  in  the  following  rlgoroas 

^In  the  face  of  these  eztrsots  fross  tto 
of  that  oourt,  (the  Vermont  Oupissw  Ooofti,  s 
strikes  me  with  surprise  that  any  one 
that  in  deciding  the  ease  It  did  not 
question  of  interstate  oommeros.  It 
to  have  been  the  principal  questtoo  befoc*  It.  ail 
the  only  one  which  gave  It  any  troanle  la  ths  *• 
position  of  the  case.  Bat  notwtthstmadlnr 
statements,  and  the  character  of  the 
themselves,  which  do  not  admlt«  In  any 
of  any  accurate  desoriptlOQ  wnhoat,  larolftaf; 
necessarily,  elements  of  Intemats  ouaiBWini. tts 
asBcrtioD  is  made  by  the  majority,  wtth  grast  pa^ 
tlvenees«  as  thouirh  It  would  brush  aslds  oppoiiat 
conslderationa,  that  "no  Federal  qneHlon  w«  |i»> 
sented  for  the  decMoo  of  the  court  as'io  thli  asm, 
nor  was  the  decision  of  a  Federal  qncstloa  dm«- 
sary  to  the  determlnatloa  of  this  esse,  oor  w«  s«7 

actually  decided,  nor  does  It  appear  that  tht  Ms- 
ment  as  rendered  could  not  have  bass  §hm  wS^ 
out  deddlns  one.^ 

If  thlK  aasertkm  oould  be  reoelvsd  with  halC  tt* 
confidence  with  which  It  la  mada,  the  wholt  eoa- 
troveray  would  be  settled,  and  any  diae— losapos 
the  pointaraiaed  would  be  preolodsd.   ItoofiilM 
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Omnt  <»f  Cte  State  of  Tennont  decided,  on  afSrm* 
big  the  judirtneat  of  the  Tennont  oounty  oourt 
of  cooylotion  of  the  seller  of  Tlolatlon  of  the 
Yermotit  law  against  the  sale  of  Intoxloatlnff 
liquoTB,  that  the  oompleted  sale  In  each  case  was 
in  Tennont  and  fell  within  Its  statute,  (tbat 
beinir  the  only  question  considered),  such  de- 
oisioii  does  not  involve  any  Federal  question. 

JL  Where  the  only  points  ezoepted  to  in  theoounty 
oourt  were  that  the  faots  as  established  did  not 
ooostitute  an  olTeDse  ajralnst  the  statute  of  t.he 
State,  and  that  appellant  ought  not  to  have  been 
found  iruQty  under  the  facts,  the  matters  thus 
exoepted  to  were  too  general  to  oall  the  attention 
of  the  state  oourt  to  the  oommeroe  clause  of  the 
Goostitution  or  to  any  right  claimed  under  It. 

t.  Where  the  state  court  decided  the  case  upon  a 
ground  broad  enough  to  maintain  its  judgment 
without  considering  any  Federal  question,  and  no 
Federal  question  was  presented  for  its  decision 
nor  involved  therein,  nor  decided,  this  court  has 
DO  jurisdiction  to  review  the  state  judgment 

4.  That  plaintiff  In  error  was  subjected  to  cruel 
and  unusual  punishment,  is  not,  as  a  Federal 
question,  assigned  as  error,  nor  suggested  in  hts 
brief,  and  so  far  as  it  is  a  question  arising  under 
the  Constitutic/i  of  the  State,  it  is  not  within  the 
province  of  this  court.  « 

C  An  a  Federal  question,  the  8th  Amendment  of 
the  U.8L  Oonstitution  does  not  apply  to  the 


4.  The  question  of  the  consolidation  of  several 
offf^i  jee  in  one  complaint  is  purely  a  matter  of 
state  practice. 

T.  Under  the  practice  in  Tennont,  the  very  error 
relied  npcm  must  appear  affirmatively  in  the  ex- 
ceptions. 

C  Where  dsT^mdant  did  not  take  the  point  either 
before  the  justice  of  the  peace  or  the  county 
court,  on  the  trial,  tbat  there  was  any  defect  or 
or  want  of  fullness  in  the  complaint,  the  point 
was  waived;  and  it  does  not  involve  any  Federal 
question. 

%  This  court,  in  this  case,  holds,  that  no  point  on 
the  oommeroe  clause  of  the  Constitution  of  the 
United  States,  was  taken  in  the  county  court. 


in  regard  to  the  present  case,  or  considered  by 
the  Supreme  Court  of  Termont. 

Ifr.  JvsUee  Field.  Ifr.  JutMce  Harlan,  and  Mr. 
Jvgtice  Brewer  dissented. 

[No.  6.] 
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rr  EHHOH  to  the  Supreme  Conrt  of  the 
State  of  Termont,  to  review  a  jadgment  of 
tbat  court,  affirming  the.  judgment  of  the 
County  Court  of  that  State,  convicting  O'Keil 
of  selling  intozVmUng  liquors  in  violation  of 
the  state  statute  luid  imposing  upon  him  fines, 
and  in  default  of  the  payment  of  the  fines  that 
be  be  confined  at  bard  labor  in  the  bouse  of 
correction.     DismUsed. 

See  same  case  below,  1  New  Eng.  Rep.  775, 
58  Tt.  140. 

The  facts  are  stated  in  the  opinion  of  the 
oourt. 

Mewrs,  A.  H.  Garland*  U,  Joyce  and  Joel 
0.  Baker,  for  plaintiff  in  error: 

The  states  cannot  prohibit  or  regulate  com- 
merce among  the  states  directly,  or  indirectly; 
non-exercise  by  Congress  of  its  power  to  reg- 
ulate commerce  between  the  states  is  equiv- 
alent to  a  declaration  that  sucb  commerce  shall 
be  free 

Welton  ▼.  Missouri,  91  U.  8.  275  (23:  847): 
Howe  Mach.  Co,  v.  Oage,  100  U.  S.  676 
(25:  754);  Mobile  Covntyv,  KimhaU,  102  U.  8. 
691  (26:  238);  Gloucester  Ferry  Co.  v.  Pennsyl- 
vania, 114  U,  8.  196  (29:  158);  Brown  v. 
Houston,  114  U.S.  622(29:  257);  Pickard  v. 
Pullman  Smthem  Car.  Co.  117  U.  8.  34 
(29:  785);  Bobbins  v.  Shelby  County  Tax.  Dist. 
120  U.  8.  489  (80:  694). 

A  state  statute  requiring  that  a  bill  of  lading 
for  goods  to  be  transported  from  one  State  to 
another  should  pay  a  stamp  tax  is  held  to  be 
invalid  as  a  regulation  of  commerce. 

Almy  V.  California,  65  U.  8.  24  How.  169 
(16:  644);  Woodruff  v.  Pan'/atii,  75  U.  8.  8 
Wall.  128  (19:  382).  ^ 


of  the  court  would  then  stand  as  evidence  of 
wrongs  Inflicted  upon  a  citizen  of  the  United 
states  under  the  forms  of  law,  and  if  the  decision 
be  rigfit.  of  the  inability  of  their  constituted  trl- 
bonala  to  give  him  any  redress,  notwitiiatanding 
the  often  repeated  declaration  that  the  power  of 
Coogreas  over  interatate  commerce  is  exclusive  of 
all  state  authority. 

Ifr.  JfiaCice  Field  continues:  ^It  is  true  that  the 
lyreaumptSon  of  law  is  that  the  majority  of  the 
court  are  right  and  that  I  am  wrong;  yet,  in  the 
Usee  of  tills  presumption,  and  the  positiveness  with 
whiefa  the  views  of  the  majority  are  asserted,  loan- 
not  yield  my  convictions  the  other  way,  which 
were  never  clearer  or  stronger  in  any  case.** 

Mr.  Jwitee  Harlan,  in  his  dissenting  opinion, 
with  which  Mr.  Justice  3rewer  in  the  main  con- 
curred, states  as  follows :  ^It  is  shown  by  the  re- 
port of  the  cases  that  O*Ne0  expressly  invoked  for 
bia  protection  that  clause  of  the  Constitution  of 
the  United  States  which  gives  Congress  power  to 
tCffulate  commerce  among  the  states.  His  excep- 
tion was  hi  these  words :  *The  State  cannot  pro- 
Ubit  or  regulate  interstate  commerce.*  We  give 
the  very  words  of  the  exception,  because  of  the 
statement  hi  the  opinion  of  this  court  tbat  no  such 
point  was  passed  upon  in  this  case  by  the  Supreme 
Court  of  Vermont.  State  v.  0*Neil,  1  New  Bng. 
Bep.  77S,  6B  Yt.  150.  A  like  exception  was  takep  by 
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the  claimant  in  cases  lios.  25  and  26,  Id  these  words: 
*Congre8S  has  exclusive  power  to  roffulate  com- 
merce among  the  states.  State  v.  O'Neii,  1  New 
Bng.  Rep.  776, 68  Vt.  164.*  »* 

Oa  the  other  hand,  this  court,  after  reciting  the 
main  parts  of  the  opinion  of  the  Supreme  Court  of 
the  State  of  Vermont  eays:  *Yrhe  foregoing  com- 
prises all  that  was  said  by  the  Supreme  Court  ma- 
terial to  the  case  now  before  us,**  and  tberefroqi, 
and  from  history  of  the  facts  in  the  case,  holds  that 
this  point  was  not  so  raised  or  considered  in  the 
court  below  as  to  authorize  or  require  this  court  to 
consider,  or  decide  It. 

In  reporting  this  case  the  editor  has  given  in  full 
the  points  and  authorities  of  the  counsel  on  both 
sides  and  the  opinion  of  the  court  gives  so  much  of 
the  opinion  of  the  Supreme  Court  of  Vermont  and 
of  the  facts  and  history  of  the  case  that  It  is  deem- 
ed unnecessary  to  add  to  them. 

It  may  be  proper  to  add  tbat  in  the  printed  brief 
of  counsel  of  0*Neil,  in  the  Supreme  Court  of  Ver- 
mont, appears  the  following  point:  **The  State 
cannot  prohibit  or  retfulate  interstate  commerce.** 
But  the  Supreme  Court  of  the  United  States,  in  its 
opinion  concurred  in  by  a  majority  of  its  members, 
holds,  tbat  the  consideration  of  tbis  question  by 
the  state  court,  **had  reference  solely  to  the  two 
seizure  oases,  and  not  to  the  present  case.** 
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A  tax  upon  freight  transported  from  State  to 
Stale  is  a  regulation  of  commerce  among  the 
states. 

StaU  Freight-Tax  Case,  82  U.  S.  15  Wall.  282 
(21:  146). 

Commercially  tbese  United  States  are  one 
country,  and  intercourse  between  all  its  parts 
should  be  as  free  as  due  compensation  to  the 
carrier  interest  will  allow. 

Baltimore  dt  0.  R.  Co.  ▼.  Maryland,  88  U.  8. 
21  Wall.  456  (22:  678). 

The  states  cannot  be  permitted,  under  the 
ffuise  of  a  tax  upon  business  transacted  within 
its  borders,  to  impose  a  burden  upon  commerce 
among  the  states,  when  the  business  so  taxed 
is  interstate  commerce. 

Fargo  v.  Michigan,  121  U.  8.  230  (80:  888); 
Moran  v.  New  Orleans,  112  U.  S.  69  (28:  653). 

Congress  alone  can  deal  with  the  question. 

Gloucester  Ferry  Co.  v.  Pennsylvania,  114  U. 
8. 196  (29:  158);  Philadelphia  &  8,  S,  8,  Co.  ▼. 
Pennsylvania,  122  U.  S.  826  ^80:  1200). 

It  is  not  in  the  power  of  a  state  Lregislature 
to  impose  restrictions  upon  telegraphic  mes- 
sages from  one  State  to  another. 

Western  U.  Teleg,  Co.  v.  Texas,  105  U.  S.  460 
(26:  1067):  Wahash,  St.  L.  db  P.  R.  Co.  v.  Itti- 
nois,  118  U.  S.  557(80:  244);  Western  U.  Teleg. 
Co.  V.  Pendleton,  122  U.  S.  347  (80:  1187);  Ia- 
loup  V.  Port  of  Mobile,  127  U.  8.  640(32:  311). 

The  inflicting  a  penalty  by  the  State  for 
transacting  an  interstate  commerce  business  is 
not  rendered  constitutional  and  valid  by  im- 
posing the  same  penalty  for  doing  the  same 
business  wholly  within  the  State. 

Wabash,  SL  L.  dk  P.  R  Co.  v.  lainois,  118 
U.  S.  557  (30:  244);  Robbins  v.  Shelby  County 
Tax.  Dist.  120  U.  8.  489  (80:  694);  Fargo  v. 
Michigan,  121  U.  8.  230  (80:  888);  Aslier  v. 
Tcj-as,  128  U.  8. 129(82:  368);  Stovtmburgh  ▼. 
Bennick,  129  U.  8.  141(32:  687);  Re  Barber,  8 
Inters.  Com.  Rep.  185,  89  Fed.  Rep.  641;  Swift 
V.  Sutphin,  2  Inters.  Com.  Rep.  656,  89  Fed. 
Rep.  680. 

The  received  construction  of  the  statute  law 
of  a  State  by  the  courts  of  that  State,  is  the 
sta^«te  law  of  the  State,  however  much  this 
court  .::^y  doubt  the  propriety  of  that  con- 
struction. 

Shelby  V.  Quy,  24  U.  8.  11  Wheat.  367 
(6:  496);  Christy  v.  Pndgeon,  71  U.  8.  4  Wall 
lliO  (18:  822). 

The  Federal  government  is  one  of  delegated 
powers,  supreme  in  its  sphere  and  nothing 
beyond. 

United  States  ▼.  Cruikshank,  92  U.  8.  542 
(23:  588). 

Whatever  may  be  the  nature  and  reach  of 
the  police  power  of  a  State,  it  cannot  be  exer- 
cised over  a  subject  confided  exclusively  to 
Congress  by  the  Federal  Constitution. 

Hannibal  db  St.  J.  R.  Co.  v.  Hvsen,  95  U.  8. 
405  (24:  627);  HaU  v.  DeOuir,  95  U.  8.  485 
(24:  547). 

The  ^»tate  is  without  power  to  prohibit  the 
commerce  among  the  states  in  the  recognized 
articles  of  commerce,  as  carried  out  and  con- 
summated in  this  case. 

WaUing  v.  Michigan,  116U.  8. 446(59:  691); 
Bowman  v.  Chicago  db  N.  W.  R.  Co.  125  U.  8. 
465  (81:  700):  Leisy  ▼.  Bardin,  185  U.  8.  100 
(34:  128);  Lyng  ▼.  Michigan,  135  U.  8.  161 
(84-  150). 
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It  is  sufficient  if  it  appears  by  c^eu  tad 
essary  intendment  that  a  Federal  qoeitioa 
raised  and  presented  to  the  state  court. 

Murray  v.  Charleston,  96  U.  a  442(24:  Til); 
Eureka  Ixike  db  T.  Canal  Co.  ▼.  Tuba  GNcaAr 
Super,  a.  116  U.  8. 410  (29:  671):  Ammmia 
▼.  Barmoning,  118  L.  S.  194  (80:  248l. 

If  a  Federal  question  is  fairly  preanted  by 
the  record,  and  its  decision  is  neoeiaary  to  ^ 
determination  of  the  case,  a  Judgment  wkiek 
evades  it.  and  avoids  all  reference  to  ic»  k  aa 
much  against  the  right,  within  the  mciBiac 
of  Rev.  Stat.  §  709  as  if  it  had  been  directly 
refused  and  decided  against  the  party  bringing 
the  writ 

C/iapman  v.  Ooodnow,  123  U.  8. 540(81: 2851 

The  Federal  question  being  necessarily  in- 
▼olved  in  the  decision  of  the  state  court  this 
court  has  jurisdiction  to  review  that  decisioo 
by  writ  of  e«ror. 

Every  question  involved  in  the  renditioD  of 
the  judgment  is  reached  by  an  exception  to  it» 
rendition. 

Farrant  v.  Bates,  5  New  Eng.  Rep.  382,  6^ 
Vt.  37. 

The  Federal  question  was  fuUy  argued  in 
the  Supreme  Court 

State  V.  C^NeU,  1  New  Eng.  Rep.  775.  5^ 
Vt  150, 154. 

The  Federal  question  was  decided  by  the 
Vermont  Supreme  Court. 

Vt  Rev.  Laws.  §§  807, 808,  809. 

In  its  opinion  the  Supreme  Qovji  of  Vermont 
does  decide  and  pass  upon  the  Federal  que*- 
tion,  which  the  facts  show  by  neoeesaiT'  imph- 
cation  must  have  been  passed  npon. 

This  court  may  examine  the  opinioQ  ci  te 
state  court  to  ascertain  the  grounas  of  its  judg- 
ment • 

Kreiger  ▼.  Shdby  R.  Cb.  125  U.  &  91 
(81:  675). 

Messrs.  Oeori^^  F.  Edmiuids  and  P.  Rtd- 
field  Kendall,  for  defendant  in  error: 

Tbis  court  has  no  jurisdiction  of  the  caott. 

It  is  essential  that  the  record  should  disckm 
not  only  that  the  alleged  right,  privilege  or 
immunity  was  specially  set  up  ana  cUiiMd  ia 
the  court  below,  but  that  the  decisioo  of  tbt 
court  was  against  the  right  so  set  up  or  daimed. 

Clark  ▼.  Pennsylvania,  IXS  U.  8.  917 
(82:  487). 

This  court  acts  only  upon  the  record  of  the 
court  below,  and  of  that  record  the  petition  for 
the  writ  of  error  forms  no  part 

Clark  y.  Pennsvlvania,  128  U.  8.  897(89:487); 
Warfield  ▼.  Chaffe,  91  U.  690  (28:  888);  5«- 
qu£hanna  Boom  Co.  ▼.  Wesi  Branek  Boom  Os. 
IIOU.  8.  57(28:  69). 

No  such  claim  or  defense  appears  in  the  re- 
cord to  have  been  put  forward;  and  there  i»D» 
certificate  of  the  Chief  Justice  sUting  that  this 
question  was  raii^ed  or  decided,  but  the  pmt 
hac  certificate  he  has  given  as  atated  in  th» 
brief  of  the  plaintiff  in  error,  oleariy  impties 
the  contrary. 

The  statute  of  the  United  Statea  giving  tkii 
court  jurisdiction  (§  709  >  reads: 

*'  A  final  judgment  or  decree  in  any  snit  la 
the  highest  court  of  a  State,  in  which  t  d^ 
cision  in  the  suit  could  be  had,  where  isdrtwi 
in  question  the  validity  of  a  .  .  .  ttamte  of, 
or  an  authority  exercised  under  any  Stale,  oa 
the*  ground  of  their  t)eing  repugnant  to  tht 
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Coottitation,  treaties  or  laws  of  the  United 
Suites,  and  the  decision  is  in  favor  of  their 
nlkiity,- 

HaUw.  AJken,  182  U.  8.  654-665  (88:  442- 
446);  San  Franeiioo  ▼.  lUeU,  183  U.  8.  65-67 
8S:  570,  671):  Blount  ▼.  Walker,  184  U.  8. 
607-614  (38:  1086-1088). 

Under  the  practice  in  the  Supreme  Coart  of 
Vermont  the  very  error  relied  upon  must  ap- 
pear affirmatively  in  the  exceptions. 

8taU  ▼.  BruneUe,  57  Yt  580;  BoiceUy.  Ful- 
kr,  5  New  £ng.  Rep.  217, 59  Vt  688. 

The  decisions  of  the  Supreme  Court  of  Ver- 
mont have  been  repeatea  and  uniform,  that 
unless  it  appears  affirmatively  upon  the  bill  of 
exceptions,  that  error  has  intervened  in  decid- 
ing something  there  stated  and  insisted  upon, 
the  judgment  will  be  affirmed. 

ijpaulcUng  ▼.  Warner,  67  Vt  654;  Roberts' 
Dig.  Exceptions,  806;  Roberts'  Dig.  Practice, 
550;  Roberts'  Dig.  Supplement  Exceptions,  ^ 
10.  p.  112;  Sequin  v.  Peterson,  46  Vt.  255;  StaU 
T.  Preston,  48  Vt.  12;  Hathaway  v.  National  L, 
1m,  Co.  48  Vt,  835. 

This  case  is  clearly  different  and  distinguish- 
able from  the  case  of  Leiey  v.  Hardin,  185  U. 
S.  100  (84:128),  as  the  record  in  the  two  cases 
placed  side  by  side  above  clearly  discloses.  In 
the  Leisy  case  the  packages  were  wholesale 
packages  ana  were  shipped  in  bulk  as  such, 
and  in  character  like  those  dealt  with  in  the 
cases  cited  in  the  Leisy  case. 

Brown  T-  Maryland,  25  U.  S.  12  Wheat.  419 
<6:678). 

The  cases  dted  by  the  learned  Chief  Justice 
in  LUty  v.  Hardin: — 

Hannibal  db  St.  J.  B.  Co.  v.  Hueen,  95  U.  8. 
465(24:  527);  WaUingr.  Michigan,  116  U.  S. 
446  (29:  691);  Bobbins  ▼.  Sfidby  County  Tax. 
Ditt.,  120  U.  8.  489  (80:  694);  Cooley  v.  Board 
ff  Wardens  qf  Philaddphia,  SSTJ.  S.  12  How. 
m  aS:  996);  MobiU  County  v.  Kimball,  102 
U.  8.  691  (26:  288);  Brotm  v.  Houston,  114  U. 
8.  622  (29:  257);  Wabash,  St.  L.  db  P.B.  Co.  v. 
JUinais,  118  U.  8.  557  (80:  244),  were  all  cases 
which  may,  without  belittling  the  term,  be 
eoDsidered  commerce  of  a  national  character 
*' among  the  states,"  not,  as  in  this  case  a  clear 
attempt  to  dodge  a  wise  and  necessary  statute 
of  a  State,  guarding  the  morals,  good  order, 
peace  and  safety  of  society,  by,  in  fact,  con- 
ducting a  retail  trade  in  a  State. 

If  the  court  shall  be  of  opinion  that  the  pre- 
ceding contentions  cannot  be  sustained,  the 
State  of  Vermont  submits  with  great  respect — 
that  her  |)roceedings  a^inst  CrNeil  were  not 
in  derogation  of  any  ri^ts  he  possessed  under 
the  Constitution  of  the  United  States. 

U.  8.  Const,  art  i.,  §  8,  cl.  1.  8, 18;  §  9,  d. 
5.  6;  §  10,  cL  1,2;  art  iv.,  §  2,  Cl.  1;  Amend- 
meot  10. 

The  evils  that  existed  under  the  Confeder- 
ation in  respect  of  commerce  had,  it  may  be 
safely  affirmed,  not  the  slightest  relation  to  the 
conduct  of  any  State,  either  actual  or  feared, 
in  respect  of  dealing  with  persons  or  things 
that  came  from  without  equally  and  in  com- 
mon with  persons  and  things  in  and  of  her 
own  commonwealth;  the  mischief,  and  the 
sole  mischief,  actual  or  apprehended,  was  the 
mischief  of  discrimination  in  favor  of  her  own 
people  and  productions,  and  against  the  peo- 
ple, and  productions  of  other  states. 
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Sherman,  Export  Tax,  E.  D.,  Vol.  5,  p.  484; 
Ellsworth,  E.  D.,  Vol.  5,  p.  454;  Hamilton, 
Federalist,  No.  7,  22;  Madison.  Article  42  of 
the  Federalist;  Eidd  v.  Pearson,  128  U.  8.  1 
(82:  846);  Gibbons  ▼.  Ogden,  22  U.  8.  9  Wheat 
1  (6:  28). 

It  cannot  be  said  in  any  constitutional  or 
moral  sense  even,  that  the  welfare  of  the  State  of 
New  York  depends  upon  its  citizens  being  en- 
titled to  sell  the  productions  or  manufactures  of 
that  State  in  the  State  of  Vermontunder  cir- 
cumstances where  the  citizens  of  Vermont  are 
rightly  prohibited  from  doing  the  same  thing 
with  their  own  productions  and  manufactures. 

Bwwn  V.  Maryland,  25  U.  8.  12  Wheat  419 
(6:  678). 

The  object  of  the  Cons'ituiion  was  to  pre- 
vent discriminations  by  one  State  against  an- 
other. 

Brown  v.  Houston,  114  U.  8.  622  (29:  257); 
Bobbins  v.  Shdby  County  Tax.  Diet.  120  U.  8. 
489  (30:  694);  Bowman  v.  CJiieago  A  N.  W.  B. 
Co,  125  U.  8.  524  (81:  721). 

ilfr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

On  the  26th  of  December,  1882,  a  grand 
juror,  of  the  town  of  Rutland,  in  the  county 
of  Rutland  and  State  of  Vermont,  made  a 
written  complaint,  on  his  oath  of  office,  before 
a  justice  of  the  peace  of  that  county,  that 
John  O'Neil,  of  Whitehall.  New  York,  on 
December  25th,  188^,  at  Rutland,  at  divers 
times,  did  "sell,  furnish,  and  giw  away  in- 
toxicating liquor,  without  authority,"  and  con- 
trary to  the  statute,  and  further,  that  O'Neil, 
at  the  March  term,  1879,  of  the  Rutland  county 
court  had  been  convicted  of  selling,  furnish- 
ing, and  giving  away  intoxicating  liquors, 
against  the  law.  Thereupon  the  Justice  issued 
a  warrant  for  the  arrest  of  O'Neil.  Ue  was 
arrested  and  brought  before  the  justice,  and 
pleaded  not  guilty. 

The  statute  of  Vermont  under  which  the 
irosecution  wss  instituted  is  embodied  in 
,^  8800  and  8802  of  chapter  169  of  the  Revised 

ws  of  Vermont  of  1880  (pp.  784,  785),  in 
these  words: 

"Section  8800.  No  person  shall  except  as 
otherwise  especially  provided  manufacture, 
sell,  furnish  or  give  away,  by  himself,  clerk, 
servant  or  aj^nt,  spirituous  or  intoxicating 
liquor,  or  mixed  liquor  of  which  a  part  is 
spirituous  or  intoxicating,  or  malt  liquors  or 
lager  beer;  and  the  phrase  intoxicating  liquors' 
where  it  occurs  in  this  chapter  shall  be  held 
to  include  such  liquors  and  beer. 

"The  word  'furnish,*  where  it  occurs  in 
this  chapter,  shall  apply  to  cases  where  a 
person  knowingly  bnngs  into  or  transports 
within  the  State  for  another  person  intoxicat- 
ing liquor  intended  to  be  sold  or  disposed  of 
contrary  to  law,  or  to  be  divided  among  or 
distributed  to  others. 

"  The  words  *  give  away,'  where  thev  occur 
in  this  chaper,  shall  not  apply  to  the  firiving  of 
intoxicsting  liquor  at  private  dwellings,  or 
their  dependencies,  unless  given  to  an  habitual 
drunkard,  or  unless  such  dwelling  or  its  de- 
pendencies become  a  place  of  public  resort 

'*  But  no  person  shall  furnish  or  give  away 
intoxicating  liquor  at  an  assemblage  of  persons 
gathered  to  erect  a  building  or  frame  of  a 
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biiildiDg,  or  to  remove  a  buildiDg  or  al  a 
public  gal hering  for  amusemect. 

''Nothing  in  this  chapter  shall  prevent  the 
manufacture,  sale  and  use  of  wine  for  the 
commemoration  of  the  Lord's  supper,  nor  the 
manufacture,  sale  and  use  of  ciaer,  or,  for 
medical  purposes  only,  of  wine  made  in  the 
State  from  grapes  or  other  fruits,  the  growth 
of  the  State  and  which  is  without  the  admixture 
of  alcohol  or  spirituous  liquor,  nor  the  man- 
ufacture by  any  one  for  his  own  use  of  fer- 
mented liquor. 

"  But  no  person  shall  sell  or  furnish  cider 
or  fermented  liquor  at  or  in  a  victualling  house, 
tavern,  grocery,  shop,  cellar  or  other  place  of 
public  resort,  or  at  any  place  to  an  habitual 
drunkard."  * 

"Sec.  8802.  If  a  person  by  himself,  clerk, 
servant  or  airent,  sells,  furnishes  or  gives  awav; 
or  owns,  keeps  or  possesses  with  intent  to  sell, 
furnish  or  ^ve  away,  intoxicating  liquor  or 
cider  in  violation  of  law,  be  shall  forfeit  for 
each  offense  to  the  State,  upon  the  first  convic- 
tion ten  dollars  and  costs  of  prosecution;  on 
the  second  conviction  he  shall  forfeit  for  each 
otleose  twenty  dollars  and  costs  of  prosecution, 
and  shall  also  be  imprisoned  one  month;  and 
on  the  third  and  subsequent  convictions  he 
.  sliall  forfeit  for  each  offense  twenty  dollars 
ni)(l  the  costs  of  prosecution,  and  shall  also  be 
imprisoned  not  less  than  three  months  nor 
more  than  six  months." 

The  complaint  was  in  the  form  prescribed 
by  5;  3859  of  the  Revised  Laws  of  Vermont, 
for  offenses  against  ?:  3802;  and  §  3860  provides 
that  under  suco  form  of  complaint  **  every 
distinct  act  of  selling"  may  be  proved,  **and 
the  court  shall  impose  a  fine  for  each  offense." 

The  justice,  after  hearin^r  the  proofs  of  the 
parties,  entered  judgment  finding  O'Neil  guilty 
of  457  offenses,  second  conviction,  of  selling 
intoxicating  liquors  in  violation  of  chapter 
169  of  the  Revised  Laws,  and  adjudging  that 
he  pav  to  the  treasurer  of  the  State  a  fine  of 
$9,140,  and  the  costs  of  prosecution,  taxed  at 
$472.96,  and  be  confined  at  hard  labor  in  the 
bouse  of  correcti'^n  at  Rutland  for  the  term  of 
one  month,  and  that,  in  case  such  fine  and 
[327]  costs  should  not  be  paid  on  or  before  the  ex- 
piration of  said  term  of  one  month's  imprison- 
ment, he  should  be  confined  at  hard  labor  in  the 
bouse  of  correction  at  Rutland  for  the  further 
term  of  28,836  days,  to  be  computed  from  the 
expiration  of  said  term  of  one  month's  im- 
prisonment. From  that  judorment  O'Nell  ap- 
pealed to  the  county  court  of  Rutland  county. 
The  appeal  was  allowed,  and  he  gave  bail  for 
his  appearance. 

In  the  county  court  O'Neil  pleaded  not 
ruilty,  and  the  case  was  tried  by  a  jury.  He 
lid  not  take  the  point,  either  before  the  justice 
of  the  peace  or  the  county  court,  that  there 
was  any  defect  or  want  of  fullness  in  the  com- 
plaint. Any  such  point  was  waived,  by  the 
failure  to  take  it.  Besides,  it  did  not  involve 
any  Federal  question.  The  question  of  the 
consolidation  of  several  offenses  in  one  com 
plaint  is  purely  a  matter  of  state  practice,  and 
it  is  a  familiar  rule  of  criminal  law,  that  time 
need  not  be  proved  as  allesrcd. 

The  Jury  found  O'Neil  guilty  of  807  offenses 
"of  selling  intoxicating  liquor  without  au- 
thority anacontrary  to  the  laws  of  Vermont, 
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as  of  a  second  conviction  for  a  like  offi 
He  filed  exceptions,  which  state  that,  for  the 
purpose  of  the  trial,  be  admitted  the  followiDC 
facts:    "The  respondent,  John    (TNeO,    of 
Whitehall,  in  the  county  of  Wssbingtoo  aod 
State  of  New  York,  ia  a  wholesale  and  retaO 
dealer  in  wines  and  liquors  at  said  Wbltebftl], 
and  has  been  so  engaged  in  business  tbeie  for 
more  than  three  years  last  past,  and  thmt  nid 
business  by  him  carried  on  is  a  lawful  aDd  le- 
gitimate business  under  the  laws  of  the  Stais 
of  New  York  as   conducted  by  bim  there. 
That  during  the  last  three  years  the  respondenl 
has  received  at  his  stope,  in  said  Whitehall, 
three  hundred  and  seven  separate  and  disdndl 
orders  by  mail,  telegraph  and   express,  for 
specified  and  designated  small  quamitiea  of  in- 
toxicating liquors,  from  as  many  differeot  par- 
ties residing  in  Rutland,  in  the  State  of  Ver- 
mont.   The  orders  so  sent  bv  express  were  ia 
the  form  of  a  letter  addressed  to  the  said  John 
O'Neil  at  Whitehall  aforesaid,  and  the  leoer 
attached  to  a  jug,  and  the  jug,  with  ttie  letter 
attached,  was  delivered  by  tSid  mrtks  to  the 
National  Express  Company,  in  Ruthuid,  and 
charges  thereon  paid  by  the  parties  so  seDdini; 
the  order.    Orders  sent  by  mail  were  by  lettefs 
or  postal  cards  deposited  in  the  postoffices  al 
said    Rutland,  directed  to   John    O^Ndl,  al 
Whitehall,    New   York,    and    postage    paid 
thereon.    Orders  sent  bv  telegraph  were  de- 
livered by  the  sender  at  the  telegragfa  offices  in 
said  Rutland,  directed  to  said  John  O'NeO  at 
Whitehall,  New  York,  and  charges  paid  by 
the  sender,  which   orders  requeued  the   re 
spondent  to  send  said  intoxicating  liquors  to 
the  parties  ordering  the  same  at  said  Kutlasd, 
and  in  more  than  one  half  the  number  of  in- 
stances said  orders  directed  him  to  send  said 
liquors  by  express,  C.  O.  D.,  and  in  the  other 
instances,  where  the  orders  did  not  specify.  It 
was  the  intention  of  the  purchaser  to  have  the 
iroods  so  sent  to  him.    It  is  the  osoal  coorw  of 
trade  for  merchants  receiving  an  order  from  a 
considerable  distance  for  goods  in  small  qnan- 
titles,  to  send  the  same  by  ex|»ess,  C.  O.  O., 
when  the  order  is  not  from  a  regular  cuatoiner 
or  a  party  of  known  responsibility.     That 
upon  the  receipt  of  said  orders  the  respondent 
has   in  each  case  measured  out  the  liopors 
called  for  in  his  order  at  bis  store  in  White- 
hall  aforesaid,  and  packed  the  same  in  logs  or 
other  vessels,  and  attached  co  each  paocage  a 
tag,  upon  which  was  written  the  name  and 
address  of  the  partv  ordering  the  same,  and 
delivered  each   pacxage  so  directed  and  ad- 
dressed at  Whitehall,  aioresaid,  to  the  National 
Express  Company,  a  New  York  corporttioQ, 
a  common   carrier,  doing   business  between 
New  York  and  Montreal  and  including  the 
route  between  said  Whitehall  and  said  RnV 
land,  and  each  of  said  packages  also  bad  upon 
said  tag  the  name  and  business  <*ard  of  the  re- 
spondent,and  none  of  said  packages  were  in  aoy 
manner  disguised,  and  all  of  them  were  sealed 
with  wax.    It  was  not  stated  on  the  jugs  or  tags 
what  they  contained.    The  respondent  at  tbs 
same  time  delivered  to  said  express  compaor 
a  bill  of  said  liquor,  which  said  carrier  placed 
in  an  envelope,  marked  C.   O.  D.,  which  en- 
velope   had  indorsed  thereon,   among  other 
t  hings  the  followiuir  instructions:    *  Do  not  de- 
liver  the  whole  or  any  part  of  the  goods  aocooh 
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Moyiog  this  bill  untQ  yoa  receive  pay  therefor. 
Be  careful  to  notice  what  money  yoa  receive, 
tod  as  far  as  practicable,  send  tne  same  as  re- 
cei?ed  and  foUow  the  special  instructions  of 
ibe  shipper  if  any  are  gfren,  on  the  bills.  If 
toods  are  refused,  or  the  parties  cannot  be 
loaod,  notify  the  ofSce  from  whence  received, 
with  Dames  and  dates,  and  await  further  in- 
ftroctions '  —  meaning  thereby  that  said  ex 
press  company  should  receive  the  amount  of 
nid  bill  upun  the  delivery  of  the  package  to 
tbe  coosignee,  and  that  without  payment  of 
laid  bill  the  said  liquor  should  not  be  delivered ; 
that,  in  the  iisual  and  ordinary  course  of  busi- 
oen  of  said  carrier  in  such  cases,  the  said  ex- 
pies  company  delivered  each  of  said  packages 
to  tbe  consignee  named  upon  said  tag  at  Rut- 
land, and  at  (he  same  time  and  concurrently 
with  such  delivery  received  the  amount  of 
tbe  said  bill  in  the  C.  O.  D.  envelope,  the 
amount  of  freight  for  the  transportation  of  said 
package  from  Whitehall  to  Rutland,  and  the 
charges  for  returning  said  money  to  the  re- 
ipoQoent  at  WhitehalL  The  express  company 
placed  said  money  for  the  payment  of  said 
bill  in  the  same  envelope  and  returned  it  to 
the  respondent  at  Whitehall.  The  respondent 
did  nothing  to  or  with  said  liquors  after  the 
Baid  packages  were  delivered  by  him  at  said 
Whitehall  to  said  common  carrier,  and  the 
aid  several  consignees  received  the  same  and 
made  payment  as  aforesaid  at  Rutland,  as  and 
nnderthe  cud  tract  made,  as  aforesaid,  through 
their  said  orders  so  sent  to  the  respondent  at 
Whitehall  •  That  it  is  the  usual  and  ordinary 
conrse  of  business  of  said  express  company,  in 
case  goods  are  refused  or  tbe  consignees  can- 
not he  found,  for  the  office  to  which  goods 
are  sent  to  notify  the  office  from  which  they 
were  shipped  to  notify  the  consignor  of  the 
fads,  and  the  consignor  would  l^  consulted 
and  his  orders  taken  and  followed  as  to  the 
disposition  of  tbe  goods,  and  this  would  be  the 
nme  whether  gc^ds  were  sent  C.  O.  D.  or 
otherwise.  Tbe  respondent  gave  no  special 
directions  as  to  any  of  the  packages  shipped  as 
aforesaid."  It  appears  clearly,  from  the  ad- 
mission of  facts,  that  the  charges  paid  in  Rut- 
land, to  the  express  company,  when  the  empty 
jog  was  sent  from  Rutland,  included  only  the 
charges  for  tbe  transportation  of  the  empty 
jog  to  Whitehall,  and  that  the  amount  of 
ireigbt  for  the  transportation  of  the  packages 
containing  liquor,  from  Whitehall  to  Rut- 
land, was  paid  when  it  was  delivered  to  its 
consignee  at  Rutland,  simultaneously  with  the 
payment  of  the  bill  for  the  liquor,  and  of  the 
charges  for  returning  the  monev  to  Whitehall. 
The  exceptions  state  that  O  Neil  requested 
the  court  to  instruct  the  iury  that  the  facts  set 
forth  in  his  admission  aid  not  constitute  an 
offense  against  the  statute,  under  the  com- 
plaint in  the  cause,  but  the  court  refused  so  to 
hold,  and  he  excepted;  that  he  requested  the 
coort  also  to  instruct  tbe  iury  that,  under  the 
facts  set  forth  in  his  admission,  they  ought  to 
find  him  not  guilty,  but  the  court  refused  so  to 
instruct  the  Juiv,  and  he  excepted;  that  the 
court  charged  the  jury  that  if  they  believed 
the  facts  set  forth  in  the  admission  to  be  true, 
the  same  made  a  case  upon  which  the  jury 
should  find  a  verdict  of  guilty  against  him,  to 
which  instruction  he  excepted;  that  evidence 
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was  given  that  at  the  March  term,  1879,  of  the 
Rutland  county  court,  be  was  convicted  of 
selling,  fumishmg  and  giving  away  intoxicat- 
ing liquors;  and  that  the  court  adjudged,  upon 
the  verdict  and  the  evidence,  that  he  was 
guilty  of  807  offenses  of  selling  intoxicating 
liquor  without  authority,  as  of  a  second  con- 
viction. The  exceptions  were  allowed,  and  for 
their  trial  the  sentence  was  respited,  execution 
stayed,  and  the  cause  passed  to  the  Supremo 
Court  of  Vermont 

The  judgment  of  the  county  court,  as  en- 
tered, was  that  O'Neil  pay  a  fine  of  $6,140, 
and  costs  of  prosecution,  taxed  at  $497.96,  and 
stand  committed  until  the  sentence  should  be 
complied  with;  and  that  if  the  said  fine  and 
costs,  and  costs  of  commitment,  ascertained  to 
be  76  cenU.  the  whole  aggregating  $6,638.72, 
should  not  be  paid  before  March  20,  1888,  he 
should  be  confined  at  hard  labor  in  the  house 
of  correction  at  Rutland  for  the  term  of  19,914 
days. 

The  case  was  beard  in  the  Supreme  Court, 
and  a  decision  was  rendered  in  tbe  general 
term,  the  Cfiief  Judge  and  six  Assistant  Judges 
being  present,  at  October  term,  1885,  which  is 
reported  in  58  Vermont,  140.  The  judgment 
of  the  Supreme  Court  was  tbat  the  judg- 
ment of  the  county  court  was  not  in  anywise 
erroneous  or  defective,  and  there  was  not  any 
error  in  the  proceedings.  O'Neil  has  sued  out 
a  writ  of  error  from  this  court  to  review  t^t 
judgment. 

The  trial  and  conviction  of  O'Neil  in  the 
county  court  were  solely  for  "selling  intoxi- 
cating liquor  without  authority.**  The  pun- 
ishment prescribed  therefor  by  ^  8802  was  that 
'*on  the  second  conviction,  be  shall  forfeit 
for  each  offense  twenty  dollars  and  costs  of 
prosecution,  and  shall  also  be  imprisoned  one 
month."  The  term  of  confinement  for  19,914 
days  was  three  days  for  each  dollar  of  the 
$6,688,  under  §4866  of  the  Revised  Laws  of 
Vermont,  which  prescribes  that  time  of  impris- 
onment in  default  of  payment  of  the  fine  and 
costs  in  criminal  cases.  It  is  not  assigned  in 
this  court  as  error,  in  the  assignment  of  errors, 
or  in  the  brief  for  0*Neil,  that  he  was  sub- 
jected to  cruel  and  unusual  punishment,  in 
violation  of  the  Constitution  of  the  United 
States.  It  appears  by  the  report  of  the  case  in 
58  Vermont,  that  he  took  the  point  in  the 
Supreme  Court  of  Vermont  that  the  statute  of 
that  State  was  repugnant  to  the  8th  Amend- 
ment to  the  ConBtitution  of  the  United  States, 
and  to  that  of  Vermont,  in  that  it  allowed 
**  cruel  and  unusual  punishment"  That  court 
said,  in  its  opinion:  "  The  constitutional  inhi- 
bition of  cruel  and  unusual  punishments,  or 
excessive  fines  or  bail,  has  no  application. 
The  punishment  imposed  by  statute  for  the 
offense  with  which  the  respondent,  O'Neil,  is 
charged,  cannot  be  said  to  be  excessive  or 
oppressive.  If  he  has  subjected  himself  to  a 
severe  penalty,  it  is  simply  because  be  baa 
committed  a  great  many  such  offenses.  It 
would  scarcely  be  competent  for  a  person  to 
assail  the  constitutionality  of  the  statute  pre- 
scribing a  punishment  for  burglary  on  the 
ground  that  he  had  committed  so  many  burg- 
laries that,  if  punishment  for  each  were  in- 
flicted on  him.  he  might  be  kept  in  prison  for 
life.    The  mere  fact  that  cumulative  punish- 
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ments  may  be  imposed  for  distfDCt  offenses  Id 
the  same  prosecution  is  not  material  upon  this 
question.  If  tbe  penalty  ^ere  unreasonably 
severe  for  a  tingle  offense,  tbe  constitutional 
question  migbt  be  uged;  but  bere  tbe  unrea- 
sonableness is  only  in  the  number  of  offenses 
which  tbe  respondent  has  committed."  We 
forbear  the  consideration  of  this  question,  be- 
cause, as  a  Federal  question,  it  is  not  assigned 
as  error,  nor  even  suggested  in  tbe  brief  oi  tbe 
plaintiff  in  error;  and,  so  far  as  it  is  a  ques- 
tion arising  under  the  Constitution  of  Ver- 
mont, it  is  not  within  our  province.    Moreover, 

£332]  as  a  Federal  question,  it  has  always  been  ruled 
that  the  8th  Amendment  to  tbe  Constitution  of 
the  United  States  doe»  not  apply  to  the  states. 
J^errear  v.  MoisachuMU,  72  U.  S.  5  Wall. 
475j[18:6»8j.  * 

The  opinion  of  the  Supreme  Court  of  Ver- 
mont was  delivered  by  Ohi^  Judge  Royce. 
The  case  being  one  for  selbng  intoxicating 
liquors  contrary  to  law,  the  court  stated  tbe 
question  to  be  whether  the  liquors  were  sold 
by  O'Neil,  in  contemplation  of  law,  in  Rut- 
laud  county,  anri  s'i  i  that  il»e  answer  depended 
upon  whether  the  National  Eicpress  Company, 
by  which  the  liquors  were  delivered  to  the 
consignees  ihereoi,  was  in  law  the  agent  of  the 
vendor  or  of  tbe  vendees;  that,  if  the  purchase 
and  sale  of  the  liquors  was  fully  completed  in 
(he  State  of  New  York,  so  that,  upon  delivery 
of  them  to  the  express  company  for  trans- 
portation, the  title  vested  in  the  consignees,  as 
in  the  ca^  of  a  completed  and  unconditional 
8ale«  theii  no  offense  against  the  law  of  Ver- 
mont had  been  conunitted;  but  that  if,  on  the 
other  hand,  the  sale  by  its  terms  could  become 
complete,  so  as  to  pass  the  title  in  the  liquors 
to  the  consignees  only  upon  the  doing  of  some 
act  or  the  fulfilling  of  some  condition  prece- 
dent after  they  reached  Rutland,  then  the 
rulings  of  the  county  court  upon  the  question 
of  the  offense  were  correct. 

The  court  then  said:  '*The  liquors  were 
ordered  by  residents  of  Vermont  from  dealers 
doinir  business  in  the  btate  of  New  York,  who 
selected  from  their  stock  such  quantities  and 
kinds  of  goods  as  they  thought  proper,  in  com- 
pliance with  the  terms  of  the  orders,  put  them 
up  in  packages,  directed  them  to  the  con- 
signees, and  delivered  them  to  the  express 
company  as  a  common  carrier  of  goods  for 
transportation,  accompanied  with  a  bill  or 
invoice  for  collection.  The  shipment  was  in 
each  instance,  which  it  is  necessary  bere  to 
consider,  *C.  O.  D.;'  and  the  cases  show  that 
the  effect  of  the  transaction  was  a  direction  by 
the  shipper  to  tbe  express  company  not  to 
deliver  the  goods  to  the  consignees  except  upon 
tmyment  of  the  amount  specified  in  the  C.  O. 
D.  bills,  together  with  the  charges  for  the 
transportation  of  the  packages  and  for  the 
return  of  the  money  paid.    This  direction  was 

[333]  understood  bv  the  express  company,  which 
received  the  shipments  coupled  therewith." 

The  court  then  remarked,  that  whether  or 
not,  and  when,  the  legal  title  in  property  sold 
passes  from  the  vendor  to  the  vendee,  is  always 
a  question  otihe  intention  of  the  parties,  which 
is  to  be  gathered  from  their  acts  and  all  tbe 
facts  and  circumstances  of  the  case  taken  to- 
gether, and  cited  Maeon  v.  Thompaon^  lb  Pick. 
806;  BenJ.  Sales,  §§  811,  819,  noU  e,  and  820, 
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I  note  d;  and  Robert,  Vermont  Dig.  CIO  ei 
It  then  procee<led:    "In  tbe  cases  under  ooo- 
sideration"  (viz:  the  present  case,  and  anoifaer 
case  against  0*Neil,  for  keeping  inioxioatxB^ 
liquors  with  the  intent  to  sell,  etc),  **fte  v^es- 
dors  of  tbe  liquors  shipped  them  in  accof  dance 
with  the  terms  of  the  orders  received*  and  the 
mode  of  shipment  was  as  above  stated.    Tber 
delivered  the  packages  of  liquors,  tMOfwIj  ad- 
dressed  to  the  several  persona  ordciio^  ibe 
same.,  to  the  express  company,  to  be  traasported 
by  that  company  and  delivered  by  it  to  tht 
consignees  upon  fulfillment  by  tbem  of  Mwpto- 
ified  condition  precedent,  namely,  payment  of 
the  purchase  price  and  transportatioo  dttrgei 
and  not  otherwise.    Attached  to  the  v«ry  bSij 
of  the  contract,  and  to  tbe  act  of  ddiriery  lo 
the  carrier,  was  the  condition  of  paymest  be- 
fore delivery  of  possession  to  the  cooai^oee. 
With  this  condition  unfulfilled  and  not  waxvied, 
it  would  be  impossible  to  say  that  a  detivny  lo 
the  carrier  was  intended  by  the  cooaigiior  as  a 
delivery  to  the  consignee,  or  as  a  stureiider  of 
the  legal  title.    The  goods  were  iDtmsted  la 
the  carrier  to  transport  to  the  place  of  destiaa- 
tion  named,  there  to  present  them  for  accept- 
ance to  the  consignee,  and  if  be  aooepled  then 
and  paid  the  accompanying  invoice  and  tha 
transportation  charges,  to  deliver  ibem  to  hia; 
otherwise,  to  notify  the  consignor  and  hoU 
them  subject  to  bis  order.     It  is  difficult  to  set 
how  a  seller  could  more  positively  and  me- 
quivocally  express  his  intention  not  to  rplie- 
quish  his  right  of  pro]>erty  or  possession  ia 
goods  until  payment  of  the  purchase  priee 
than  by  this  method  of  shipment.    We  do  doC 
think  the  case  is  distinguishable  is  principlf 
from  that  of  a  vendor  who  sends  his  clerk  or 
agent  to  deliver  the  goods,  or  forwards  this 
to,  or  makes  them  deliverable  upon  the  order 
of,  his  agent,  with  instructions  not  to  defiver     ! 
them  except  on  payment  of  the  price,  or  prr- 
formance  of  some  other  specified  cooditioa 
precedent  by  the  vendee.   The  vendors 
the  express  company  their  agent  in  the 
ter  of  the  delivery  of  the  gooda,  with  i 
tions  not  to  part  with  the  posseaaloa  of 
e.\cept  upon  prior  or  con temporaneousreeapl 
of  the  price.    The  contract  of  sale,  tbereforr 
remained   inchoate  or  executory  while  tW 
goods  were  in  transit,  or  in  the  hands  of  thr 
express  company,  and  could  only  beccae  csr 
cuted  and  complete  by  their  delivery  to  the 
consignee.    There  was  a  completed  executorr 
contract  of  aale  in  New  Yonc ;  but  tbe  c«b 
pleted  sale  was,  or  was  to  be,  in  this  State." 

The  foregoing  oompnsea  all  that  was 
by  the  Supreme  Court  material  *9  the 
now  before  us. 

It  is  assigned  for  error,  that  the  8upr»r 
Court  held  ( 1 )  that  the  aale  of  intoxicatiBff 
liquor  in  New  York,  by  a  dtiaen  of  ttet 
state  lawfully,  was  a  crime  under  tbe  tUt 
ute  law  of  Vermont,  when  the  liqoor  so  soU 
was  shipped  C.  O.  D.  to  the  puRhasrr  in 
Vermont  by  his  direction;   (2)  that  a  ship 
ment  of  liquors  by  a  common  carrier  froa 
New  York,  by  a  citizen  of  that  State  to  a  pur 
chaser  in  Vermont,  under  the  cireumstaam 
of  this  case,  was  a  crime  under  the  statatr 
of   Vermont,  which  could   be   puaiahed  bi 
the  courts  of  Vermont;   (3)  that  sueh  stat 
ute  was  not  in  conflict  with  the  claine  «< 
the  Constitution  of  the  United  States  wUHi 
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with  foreign  oauons  and  amone  tbe  several 
fiites  and  with  the  Indian  tribes;  (4)  that 
CNeil,  under  the  facts  in  this  case^  was  amen- 
able to  tbe  statute  law  of  Vermont  prohibiting 
tbe  sale,  furnishing,  and  giviog  away  of  in- 
toxicating liquors;  and  (5)  that  tbe  construe- 
linn  the  court  gave  to  that  statute,  and  its  ap 
pUcition  to  tbe  facts  of  this  case,  was  not  m 
coDtlict  with  §  8  of  article  1  of  the  Constitution 
of  the  United  States,  in  regard  to  the  regulation 
of  conunerce. 

It  is  contended  for  the  State  of  Vermont 
that  this  court  has  no  Jurisdiction  of  this  case, 
because  tbe  record  does  not  present  a  Federal 
question.  We  are  of  opinion  that  this  conten- 
tion is  correct,  and  that  the  writ  of  error  must 
be  dismissed  for  want  of  jurisdiction  in  this 
court  f 

lio  point  on  tbe  commerce  clause  of  tbe 
Constitution  of  the  United  States,  was  taken 
in  the  county  court,  in  regard  to  tbe  present 
esse,  or  considered  by  tbe  Supreme  Court  of 
Vermont.  One  reason  for  this  may  have  been 
thit  tbe  decision  in  Peirce  v.  New  Hampshire, 
46U.  S.  5  How.  504  [12:  256],  bad  not  there- 
tofore been  in  terms  overruled  or  questioned 
by  this  court,  tbe  cases  of  Bowman  v.  Chicago 
in  W.  R  Go.  125  U.  S.  465  [31:  7001.  and 
Lei^Y.  Hardin,  185  U.  S.  100184:  121^,  not 
baying  been  then  decided.  Tbe  only  points 
raised  hi  tbe  county  court,  according  to  tbe 
exceptions,  were,  that  tbe  facts  set  forth  in  tbe 
written  admission  of  O'Neil  did  not  constitute 
ID  offense  against  the  statute  of  Vermont  un- 
der the  complaint,  and  that  be  oufi:ht  to  be 
found  not  guilty  under  tbe  facts  so  set  forth. 
Tbe  matters  thus  excepted  to  were  too  general 
to  call  the  attention  of  tbe  state  court  to  tbe 
commerce  clause  of  tbe  Constitution,  or  to  any 
right  claimed  under  it.  Farjieu  v.  Towle,  W 
U.  S.  1  Black.  850  [17:  21^;  Hay  v.  OaUup, 


Boom  Co.  v.  West  Branch  Boom  Co,  110  U.  S. 
07  [28:  69];  Clark  v.  Pennsylvania,  128  U.  S. 
«»[82:  4«7]. 

The  only  <|ue8tion  considered  by  the  Su- 
preme Court,  m  its  opinion,  in  regard  to  tbe 
present  case,  was  whether  tbe  liquor  in  ques 
tioD  was  sold  by  O'Keil  at  Rutland  or  at  White- 
atO,  so  as  to  fall  within  or  without  the  statute 
of  Vermont,  and  tbe  court  arrived  at  the  con- 
closion  that  the  completed  sale  was  in  Ver- 
mont Tliat  does  not  involve  any  Federal 
question. 

In  its  opinion  in  58  Vermont.  140,  1  New 
£og.  Rep.  775,  the  Supreme  Court  considered 
not  only  the  present  case  and  tbe  case  before 
referred  to  against  0*Neil  for  keeping  intoxi- 
cating liquors  with  intent  to  sell,  etc.,  but  also 
two  other  cases,  bein^  proceedings  in  rem  for 
tlie  condemnation  of  intoxicating  liquor  on  its 
seizure,  in  which  latter  two  cases  the  National 
^^ress  Company  was  claimant,  and  in  one  of 
^hm  tbe  liquors  were  forfeited,  while  in  tbe 
other  of  them  some  of  tbe  liquors  (being  those 
wbicb  bad  been  paid  for  to  tbe  shipper  at 
Whitehall.  New  York),  were  returned  to  the 
elaimant  and  the  remainder  forfeited. 

In  its  opinion,  the  court  said :  *  'Concerning 
tbe  claim  that  section  8"  of  article  1.  "of  the 
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tbe  exclusive  right  to  rep;ulate  commerce  among 
the  states,  has  application,  it  is  sufficient  to  say 
that  no  regulation  of  or  interference  with  in- 
terstate commerce  is  attempted."  That  this 
observation  bad  reference  solely  to  tbe  two 
seizure  cases,  and  not  to  tbe  present  case,  is 
apparent  from  tbe  fact  that  tbe  court  immedi- 
ately went  on  to  say:  "If  an  express  company 
or  any  other  carrier  or  person,  natural  or  cor- 
porate,  has  in  possession  within  this  State  an 
article  in  itself  dangerous  to  tbe  community, 
or  an  article  intended  for  unlawful  or  criminal 
use  within  tbe  Stato.  it  is  a  necessary  incident 
of  the  police  powers  of  the  State  that  such  ar- 
ticle should  be  subject  to  seizure  for  the  pro- 
tection of  tbe  community."  The  liquors  in 
those  two  cases  in  rem  were  seized  by  tbe  sher- 
iff at  Rutland,  while  in  tbe  possession  of  the 
National  Express  Company,  some  of  tbcm 
having  been  delivered  to  that  com panv  at  Trov, 
New  York,  and  some  at  Whitehall,  New  York, 
and  alt  of  tbem  having  been  ordered  by  persona 
at  Rutland  for  their  own  use  and  not  for  sile 
or  distribution  contrary  to  taw. 

The  Supreme  Court  of  Vermont  decided  the 
case  before  us  upon  a  ground  broad  enough  to 
maintain  its  judgment  without  considering  any 
Federal  question.  No  Federal  question  was 
presented  for  its  decision,  as  to  this  case,  nor 
was  the  decision  of  a  Federal  question  neces- 
sary to  the  determination  of  this  case,  nor  was 
any  actually  decided,  nor  does  it  appear  that 
tbe  judgment  as  rendered  could  not  have  been 
dven  without  deciding  one.  Hale  v.  Akers, 
132  U.  S.  554.  565  [83:442,  4461.  and  ca<>e8 
there  cited ;  San  Francisco  v.  Itseu,  133  U.  8. 
65  (88:570l;  Hopkins  v.  McLure,  183  U.  S. 
880  [33:6601;  Blount  v.  Walker,  134  U.  S.  607 
[33:10361;  Beatty  v.  BenUm,  135  U.  S.  244  [34: 
124];  Johnson  v.  RisK  137  U.  S.  800  [34:683]: 
Butler  V.  Qage.  138  U.S.  52  [34:869];  B^aupri 
V.  Noyes,  138  U.  S.  897  [34:991];  Leeper  v. 
Texas,  139  U.  S.  462  [85:225];  Henderson 
Bridge  Co.  v.  Henderson  City,  141  U.  S.  679 
[35:9001;  Hammond  v.  Johnston,  142  U.  8.  78 
[85:941];  New  OrUans  v.  New  Orleans  Water 
Works  Co.  142  U.  S.  79  [a5:943]. 

It  was  entirely  immaterial  how  the  liquoi 
sold  by  O'Neil  at  Rutland  came  to  be  there, 
for  sale  there — ^whether  it  was  made  there,  or 
whether  it  was  brought  in  some  way  from  the 
State  of  New  York  The  only  question  was 
whether  it  was  at  Rutland  so  as  to  be  capable 
of  sale  there,  and  whether  it  was  sold  there. 

Moreover,  under  tbe  practice  in  tbe  Su 
preme  Court  of  Vermont,  the  very  error  relied 
upon  must  appear  affirnuttively  in  the  excep- 
tions. Sequin  v.  Peterson,  45  Vt  255;  State 
V.  Preston,  48  Vt.  12:  Hathaway  v.  National 
L.  Ins.  Co,  48  Vt  886;  StaU  v.  Brunelle,  67 
VU  580;  Spavlding  v.  Warner,  67  Vt.  654; 
RoweU  V.  Fuller,  59  Vt  688, 5  New  Bug.  Rep. 
217. 

The  result  is  that  the  writ  of  error  must  be 
dismissed, 

Mr.  Justice  Field  dissenting. 

I  am  compelled  to  disagree  with  my  associ- 
ates in  their  disposition  of  this  case.  The  act 
charged  as  an  offense  in  the  State  of  Vermont 
was  in  my  Judgment  a  lawful  transaction  in 
the  State  of  New  York.    It  will.  I  think« 

29  467 


[337] 


88^-^71 


StTFBSMX  Ck>UBT  OF  THE  UniTBD  StATBS. 


Oct.  Tebm. 


[338] 


[339] 


strike  many  men  with  surprise  to  learn  that 
filling  an  order  for  the  purchase  of  goods  and 
their  transmission  from  one  State  oy  an  ex- 
press carrier,  to  be  paid  for  on  delivery  to  the 
Duyer  in  another  State  can  be  turned  into  a 
criminal  offense  of  the  person  filling  the  order 
in  the  State  where  he  was  not  present. 

The  offense  charged  consisted  of  selling, 
furnishing  and  giving  away  intoxicating  liquor 
in  Vermont,  without  authority  of  law,  yet  the 
accusation  presenting  it  makes  no  mention  of 
any  person  to  whom  the  article  was  sold,  fur- 
nish^ or  given.  Here  is  a  copy  of  the  docu- 
ment: f 

"State  of  Yebmoht,  X 
Rutland  County,       ) 

"To  Wayne  Bailey,  Esq.,  Justice  of  the 
peace  within  and  for  the  county  of  Rutland, 
comes  J.  P.  Cain,  grand  juror,  of  the  town  of 
Rutland,  io  said  county  of  Rutland,  and  on  bis 
oath  of  office  complaint  makes  that  John 
CNeil.  of  Whitehall,  N.  Y.,  to  wit,  on  the 
25th  dav  of  December,  A.  D.  1882,  at  Rutland 
aforesaid,  did  at  divers  times  sell,  furnish,  and 
give  away  intoxicating  liquor  without  aut hor- 
ny, contrary  to  the  form,  force,  and  effect  of 
the  statute  in  such  case  made  and  provided 
and  against  the  peace  and  dignity  of  the  State. 

J.  P.  Oaih,  Orand  Juror." 

The  accusation  describes  only  asinsle  of- 
fense; yet,  bv  the  addition  of  tne  words  "at 
divers  times,'^'  that  document  is  htld  to  iustify 
a  trial  and  uphold  a  conviction  for  three  hun- 
dred and  seven  distinct  offenses,  only  one  of 
which  is  set  forth  in  the  accusation,  and  that 
defectively,  all  the  others  being  brought  within 
it  bv  the  use  of  those  words. 

The  punishment  imposed  was  one  exceeding 
in  severity,  considering  the  offenses  of  which 
the  defendant  was  convicted,  anything  which 
I  have  been  able  to  find  in  the  records  of  our 
courts  for  the  present  century.  By  the  justice 
of  the  peace  m  Vermont,  before  whom  the 
defendant  was  accused,  he  was  convicted  of 
four  hundred  and  fifty-seven  distinct  offenses, 
and  sentenced  to  pav  to  the  treasurer  of  the 
State  a  fine  of  $9,140  and  the  costs  of  prosecu- 
tion taxed  at  $472.96,  and  be  confined  at  hard 
labor  in  the  house  of  correction  in  the  county 
of  Rutland  for  one  month,  and,  in  case  the 
fine  and  costs  should  not  be  paid  on  or  before 
the  expiration  of  this  month's  imprisonment, 
to  be  confined  there  at  hard  labor  for  the  fur 
ther  term  of  twenty-eight  thousand  ei^ht  hun- 
dred and  thirty-six  days,  to  be  computed  from 
the  expiration  of  the  month's  imprisonment. 
This  was  more  than  seventy-nine  years  for 
selling,  furnishing  and  givinir  away,  as  al- 
leged, intoxicating  liquor,  which  took  place 
in  New  York,  to  be  delivered  in  Vermont. 
An  appeal  having  been  taken  from  that  judg- 
ment to  the  county  court  of  Rutland  county, 
a  jury  was  called  and  the  accused  pleaded  not 
ffuilty,  and  although  but  one  charge  was  spec- 
ified, and  that  defectively,  in  the  complaint, 
which  was  the  one  filed  blefore  the  justice  of 
the  peace,  the  jurors  found  him  guilty  of  three 
hundred  and  seven  distinct  offenses  of  selling 
intoxicating  liquors  without  authority  and 
contrary  to  the  laws  of  Vermont.  He  was 
thereopon  sentenced  to  pay  a  fine  of  $6,140  to 
the  treasurer  of  the  State,  and  the  coats  of  proa- 
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ecution  taxed  at  $497.96,  and  stand  committed 
until  the  sentence  was  complied  with;  and  m. 
case  the  fine  and  costs  were  not  paid  before 
the  20th  day  of  March,  18»3,  at  three  o'clock^ 
in  the  afternoon  of  that  day,  to  be  confined  at^ 
hard  labor  in  the  house  of  correction,  for  the 
term  of  nineteen  thousand  nine  hundred  and 
fourteen  days,  a  period  of  over  fif tr-foor  yeai» 
a  reduction  from  the  term  imposed  by  the  fua 
tice  of  the  peace  of  about  twenty -five  yean. 

Had  he  been  found  guilty  of  bur^Urv  or 
highway  robl)ery,  be  would  have  received  learn 
punishment  than  for  the  offenses  of  which  lie 
was  convicted.  It  was  six  time9  as  gieas  m% 
any  court  in  Vermont  could  have  imposed  for 
manslaughter,  for^ry  or  perjury.  It  vasooe 
which,  in  its  seventy,  considering  the  offense* 
of  which  he  was  convicted,  may  justly  b^ 
termed  both  unusual  and  cruel. 

That  designation,  it  is  true,  is  usually  mp- 
plied  to  punishments  which   inflict  tortnrcv 
such  as  the  rack,  the  thumbscrew,  the  irom 
boot,   the  stretching  of  limbs  and  Uie  hke^ 
which  are  attended  with  acute  pain  and  suf- 
fering.   Such  punishments  were  at  one  time 
inflicted  in  England,  but  they  were  render^ 
impossible   by   the  Declaration    of   Right**, 
adopted  bv  Parliament  on  the  succeasf  ul  term- 
ination  of  the  revolution  of  1688.  and  snha^ 
quently  conflrmed  in  the  Bill  of  Rigbta.    It 
was  there  declared  that  excessive  bail  ought 
not  to  be  required,  nor  excessive  fines  ui- 
posed,  nor  cruel  and  unusual  puniabiDentt  in- 
flicted.   From  that  period  this  doctrine  ha* 
been  the  established  law  of  England,  intended 
as  a  perpetual  security  against  the  oppreancw 
of  the  subject  from  any  of  those  catisea.    ,It  is 
embodied  m  the  8th  Amendment  to  the  Coo- 
stituiion  of  the  United  States,  and  in  the  coo- 
stitutions  of  several  of  the  states,  though  Jfr. 
Justice  Story  states  in  his  Commeotaries  oo 
the  Constitution   "that  the  provision  wxMiHd 
seem  to  be  wholly  unnecessary  in  a  free  gov- 
ernment, since  it  is  scarcely  poasiUe  that  any 
department  of  such  a  government  should  an- 
thorize  or  justify  such  atrocioos  coodocL* 
§  1908.    The  inhibition  is  directed,  noC  oaty 
against  punishments  of  the  character  nwtt- 
tioned,  but  against  all  punishments  which  by 
their  excessive  length  or  severity  are  greatly 
disproportioned  to  the  offenses  charged.    Tka 
whole  inhibition  is  against  that  which  is  ex- 
cessive either  in  the  iMiil  reouired,  or  fine  im- 
posed,   or   punishment  inflicted.    Fiftyfoor 
years'  oonflnement  at  hard  labor,  awav  from 
one's  home  and  relatives,  and  thereby  pre* 
vented  from  giving  assistance  to  them  or  n- 
ceiving  comfort  from  them,  is  a  pnnisbmeaC 
at  the  severity  of  which,  considering  the  of- 
fenses, it  is  hard  to  believe  that  any  man  of 
right  feeling  and  heart  can  refrain  from  shod* 
dering.    It  is  no  matter  that  by  cumulatin 
offenses,  for  each  of  which  imprisonment  may 
be  lawfully  imposed  for  a  short  time,  the  pe> 
riod  prescribea  by  the  sentence  waa  reached, 
the  punishment  waa  greatly  beyond  anvtbiog 
required  by  any  humane  law  for  the  o6fOML 
The  State  mav^  indeed,  make  the  drinking  of 
one  drop  of  liquor  an  offense  to  be  poniSicd 
by  imprisonment,  but  it  would  be  an  uobeird- 
01  cruelty  if  it  should  count  the  drops  in  a 
single  glass  and  make  thereby  a  thousand  of- 
fenses, and  thus  extend  the  puniahment  for 
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driDkiDg  the  dogle  glass  of  Hquor  to  an  im- 1 
prisoDineDt  of  almost  iDdefinite  auratioD.  The 
State  bas  the  power  to  inflict  personal  chastise- 
Bent,  bj  directing  whipping  for  petty  of- 
fenses—repulsive  as  such  mode  of  punishment 
iB-and  should  it,  for  each  offense,  inflict 
twentj  stripes  it  might  not  be  considered,  as 
tpplieid  to  a  sinele  offense,  a  severe  punish- 
ment, but  yet,  u  there  bad  been  three  hun- 
dred and  seven  offenses  committed,  the  num- 
ber of  which  the  defendant  was  convicted  in 
this  case,  and  six  thousand  one  hundred  and 
forty  stripes  were  to  be  inflicted  for  these  ac- 
cumulated offenses,  the  judgment  ofmankind 
would  be  that  the  punishment  was  not  only  an 
nnnsual  but  a  cruel  one,  and  a  cry  of  horror 
would  rise  from  every  civilized  and  Christian 
communitv  of  the  country  against  it.  It  does 
not  alter  its  character  as  cruel  aod  unusual, 
that  tor  each  distinct  offense  there  is  a  small 
puoiabment,  if  when  they  are  brought  to- 
gether and  one  punishment  for  the  whole  is 
ioflicted  it  becomes  one  of  excea^ive  severity. 
And  the  cruelty  of  it,  in  this  case,  by  the  im- 

Sriaooment  at  bard  labor,  is  further  increased 
y  the  offenses  being  thus  ma<Je  infamous 
crimes.  In  Br  parte  WiUan,  114  U.  S.  417, 
4S9  [29:  89,  93J,  a  party  under  sentence  of  im- 
prisoDment  for  fifteen  years  at  hard  labor  in 
tbe  bouse  of  correction,  in  Detroit,  Michigan, 
was  discharged  by  this,  court  because  be  was 
Dot  tried  upon  an  indictment  or  presentment 
of  a  grand  jury,  the  court  holding  that  a 
crime,  punishable  by  imprisonment  for  a  term 
of  years  at  hard  labor,  was  an  infamous  crime 
witliin  the  meaning  of  tbe  5th  Amendment  of 
tbe  Constitution  of  the  United  States.  The 
eelliog  of  the  liquors  in  New  York  during 
tbree  years,  upon  three  hundred  and  seven 
distinct  orders  from  Vermont,  that  is,  one  in 
every  three  or  four  days,  to  be  paid  for  on  de- 
livery in  tbe  latter  State,  are  declared  by  the 
puDisbment  inflicted  three  hundred  and  seven 
lofumous  crimes.  a^^ 

Ibsve  stated  these  particulars  of  the  pro- 
ttfdings  and  of  the  judgment  of  the  state 
twirts,  to  show  what  great  wrongs  were  in- 
flicted, under  the  forms  of  law,  upon  the  de- 
fendiDt.  If  there  is  no  remedy  for  them, 
ibere  is  a  defect  in  our  laws  or  in  their  ad- 
nioistration  which  cannot  be  too  soon  cor- 
f^ted.  1  think  there  is  a  remedy,  and  that  it 
should  be  afforded  by  this  court 

Tbe  sales  for  which  the  defendant  was  pres- 
etted were  either  completed  transactions  in 
Jjew  York,  passing  there  the  title  to  the  goods, 
living  thdr  transportation  to  the  purchaser 
w  Vermont  as  a  matter  for  his  direction;  or, 
tbey  were  mere  executory  contracts  of  sale  in 
^ew  York  to  be  completed  by  delivery  of  the 
pwds  to  tbe  purchaser  in  Vermont. 

If  tbe  first  position  be  the  true  one,  then 
VennoDt,  in  attempting  to  punish  tbe  defend- 
ant^ assumed  to  punish  him  for  an  exterri- 
torul  offense  by  her  statute,  or  to  apply  her 
*Utute  to  an  offense  not  embracea  by  its 
^^>M>  If  the  former  of  these  alternatives  be 
tbe  one  she  takes,  that  is,  to  punish  the  de- 
fendant for  an  exterritorial  oiiense,  she  vio- 
«« the  right  of  a  citizen  of  New  York,  and 
&  rigbt  of  that  citizen,  which  depends  upon 
jbeielatioii  of  his  State  to  the  Union,  and,  as 
^bat  lelattpn  forbids  a  resort  to  arms,  or  nego- 1 


tiation,  or  any  international  procedure  for  pro- 
tection of  her  citizens,  it  belongs  to  that  clasa 
of  rights  which  pertain  to  a  citizen  of  the 
UnitS  States.  His  rights  as  such  citizen  are 
guarded  and  must  be  defended  by  the  United 
States,  and  cannot  be  abridged  or  impaired  bj 
tbe  law  of  any  State. 

But  if  the  statute  of  Vermont  does  not  reach 
the  defendant  by  exterritorial  operation,  and 
tbe  sales  were  only  inchoate  in  New  York, 
and  consummated  by  delivery  in  VermontL 
then  the  acts  of  selling  were  exterritorial,  and 
the  delivery  was  by  interstate  transportation. 
Until  that  transportation  was  completed  and 
the  packages  of  goods  were  delivered  to  tbe 
purchasers,  they  were  under  the  commercial 
power  of  Congress  and  not  the  police  power 
of  the  State,  and  the  intrusion  of  tbe  latter  to 
defeat  the  full  protection  of  the  Congressional 
power  was  necessarily  void.         ^ 

I  assume  for  this  case  as  correct,  the  position 
of  the  majority  of  this  court  and  of  the  Su- 
preme Court  of  Vermont,  that  the  sales  were 
only  initiated  in  New  York,  and  were  there 
merely  executory  contracts,  and  were  not  con- 
summated until  delivery  of  the  goods  to  the 
purchaser  in  Vermont.  As  such  thev  were 
transactions  of  interstate  commerce  which  the 
latter  State  could  not  prevent,  and  for  which 
she  could  not  impose  any  penalty  upon  the  de- 
fondant,  though  she  might  place  such  restric- 
tions upon  the  disposition  of  the  liquor,  as  the 
safety  and  health  of  the  community  might  re- 
quire, after  it  was  brought  within  her  limits,  and 
had  become  part  of  the  general  property  there. 
Against  the  proceedings  resulting  in  the  pen- 
alty inflicted,  the  defendant  invoked — ana  in 
my  judgment  was  entitled  to  receive — protec- 
tion under  tbe  clause  of  the  Constitution  of 
the  United  States  vesting  in  Congress  the  ex- 
clusive power  to  reflate  commerce  among  the 
states.  The  refusal  of  the  state  court  to  afford 
the  protection  is  sufficient  ground  for  this 
court  to  take  jurisdiction  to  review  the  judg- 
ment of  that  court,  and  I  dissent  from  my 
associates  in  their  declining  to  take  such  juris- 
diction. 

On  the  trial  before  the  county  court  certain 
facts  were  admitted  by  the  accused  which  con- 
stitute the  grounds  of  his  conviction.  They 
are  given  in  the  opinion  of  tbe  majority,  and 
it  is  only  necessary  to  state  so  much  of  them 
as  will  show  the  pertinencv  of  the  objections  I 
tHke.  Tbe  accused  resided  at  Whitehall,  in  the 
State  of  New  York,  a  floorishine  town  of  sev- 
eral thousand  inhabitants,  ana  considerable 
commerce,  at  the  south  end  of  Lake  Champlain, 
and  about  twenty- four  miles  west  of  Vermont 

He  was  a  vhofesale  and  retail  dealer  in  wines 
and  liquort  tt  that  place,  and  had  been  there 
engaged  in  \hat  business  for  more  than  three 
years.  His  business  was  a  lawful  one  under 
the  laws  of  New  York.  During  those  three 
years  be  received  at  bis  store  in  Whitehall  three 
hundred  and  seven  separate  and  distinct  orders 
by  mail,  telegraph,  or  express,  for  specified 
small  quantities  of  intoxicating  Uquors  from  as 
many  different  parties  residing  in  Rutland. 
Vermont.  The  orders  requestai  the  accused 
to  send  the  liquors  to  the  piirties  ordering  them 
at  Rutland  by  tbe  National  Express  Company, 
a  New  York  corporation  and  common  carrier, 
doing  business  oetween  New  York  and  Men- 
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trealy  inclading  the  route  between  Whiteball 
and  Rutland,  and  in  more  than  one  half  the 
number  of  instaDces  directed  that  the  liquors 
be  sent  O.  O.  D.,  meaning  cash  on  delivery, 
and  In  other  instances  ^bere  the  orders  did  not 
specify  this  mode  it  was  the  intention  of  the 
purchaser  to  have  the  goods  thus  sent  to  him. 

It  was  the  usual  course  of  trade  for  mer- 
chants receiving  an  order  from  a  considerable 
distance  for  goods  in  small  quantities  to  send 
the  same  by  express,  C.  O.  D.,  when  the  order 
was  not  from  a  regular  customer  or  a  person 
of  known  responsibility.  Upon  the  receipt  of 
the  orders  the  accused  in  each  instance  meas- 
ured out  the  liquors  called  for  at  his  store  in 
Whitehall,  put  the  same  in  the  jugs  or  other 
vessels  sent,  and  attached  to  each  one  a  tag 
having  the  address  of  the  party  ordering  the 
liquor.  He  then  delivered  the  package  to  the 
express  company,  each  package  having  upon 
the  tag  the  name  and  business  of  the  accused, 
and  not  being  in  any  manner  disguised,  and 
being  sealed  with  wax.  He  delivered  to  the 
express  company  with  each  package  a  bill  in 
an  envelope  marked  C.  O.  D.,  indorsed  with 
instructions  not  to  deliver  the  same  without  re- 
ceivini^  payment  therefor. 

He  3id  nothing  after  the  pae^ges  were  de- 
livered by  him  at  Whitehall;  and  the  several 
consignees  received  the  same  and  made  pay- 
ment therefor  to  the  carrier  at  Rutland. 

The  accused  requested  the  court  to  instruct 
[344]  iiie  jury  that  the  facts  set  forth  in  his  admis- 
sion did  not  constitute  an  offense  against  the 
statute,  under  the  complaint  in  the  case,  but 
the  court  refused  the  request,  and  he  excepted. 
He  also  requested  the  court  to  instruct  the  jury 
that  under  the  facts  they  ought  to  find  him 
not  ffuilty,  but  this  the  court  refused  to  do, 
and  he  excepted..  The  court  charged  the  jury 
that  if  they  believed  the  facts  set  forth  in  the 
admission  tbeiv  made  a  case  upon  which  the 
Jury  should  nijd  a  verdict  of  guilty  against 
film,  to  which  instruction  he  excepted. 

The  ease  was  carried  to  the  Supreme  Ck>urt 
of  the  State,  and  b^  it  the  judgment  below  was 
affirmed.  In  giving  its  opinion  that  court 
stated  that  the  case  being  one  for  selling  intoxi- 
cating liquors  the  question  was  whether  they 
were  sold  by  the  accused  in  contemplation  of 
law  in  Rutland  county,  and  that  the  answer 
depended  upon  the  question  whether  the  Na- 
tional Express  Company,  by  which  the  liquors 
were  delivered  to  the  consignees  thereof,  was 
in  law  the  agent  of  the  vendor  or  of  the  vendees. 
It  stated  that  the  effect  of  the  transaction  was 
a  direction  by  the  shipper  to  the  express  com- 
pany not  to  deliver  the  goods  to  the  consignees 
except  upon  payment  of  the  amount  specified 
in  the  C.  O.  D.  bills,  together  with  the  eharge$ 
for  the  transportation  of  the  packages  and  for 
the  return  of  the  money  paid;  and  that  this  di 
rection  was  so  understood  by  the  express  com- 
pany, which  received  the  shipments  coupled 
therewith.  This  statement  ignores  the  fact  in 
the  admission  of  the  accused,  which  was  submit- 
ted to  the  jury,  that  the  express  company  was 
the  agent  of  the 'Rutland  piurties.  the  expenses 
of  that  company  being  paid  by  the  sendeiB  of 
the  orders,  a  fact  which  showed  that  the  com- 
pany acted  for  the  purchasers  and  not  for  the 
vendor  in  the  several  cases  in  the  carriage  to 
Vermont  of  the  articles  sold. 
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The  several  transactions  appear  to  have 
completed  according  to  the  admissioB,  so  far 
as  the  vendor  was  concerned,  at  Wbite^iall  ia 
the  Stote  of  New  York.  He  was  ooC  in  Ver- 
mont, where  the  aU^ged  offenses  were  mmiBil- 
ted.  He  had  no  clerk,  or  agent,  or  office  for 
the  sale  of  Hquors  In  that  State  or  at  anjotber 
place  than  Whitehall.  As  said  by  counad.  the 
contention  of  the  State  appears  to  have  beea  to 
make  the  defendant  constructively  preaeiu  ia 
Vermont  and  by  a  fiction  of  law  a  crimiiiai 
under  her  laws. '  He  was.  in  fact,  found  goUtJ 
of  criminal  offenses  in  Vermont  where  be  was 
not  present,  because  he  sold  liquors  in  New 
York  on  credit  to  parties  in  Vermont,  payable 
on  delivery. 

Transactions  like  those  in  controversy,  tlial 
is,  purchases  of  small  quantities  of  goods  opoa 
orders,  the  packages  to  be  shipped  by  ibc 
vendor  with  a  direction  to  collect  the  amount 
of  the  price  on  delivery,  take  place  in  thk 
country  every  month  to  the  amount  of  nullioni 
of  dollars.     Orders  are  sent  all  over  the  coon- 
try,  for  articles  of  small  bulk;  to  California 
for  fruits  and  wines,  to  Florida  for  oranges,  to 
Kentucky  foe  whiskies,  and  to  the  dealers  m 
our  large  cities  in  general  merchandise  for 
small  parcels  of  dinerent  kinds.     Tbey  are 
transmitted  without  hesitation  by  the  vendocs 
upon  the  receipt  of  such  orders,  often  evca 
without   knowledge  of.  the  parties   aendiog 
them,  their  security  beinz  the  retention  of  a 
lien  upon  the  property  shipped  until  the  cuh 
is  actuaUy  paid.    Amazement  would  strike  the 
large  class  of  merchants  engaged  in  transmit- 
ting goods  in  this  way  from  one  portion  of  the 
country  to  another,  if  they  were  told  that  tkej 
thereby  rendered  themselves   liable    to    tbt 
pensd   statutes   of  the   states  to    which  the 
goods  were  sent  in  compliance  with  the  ocdecs 
of  the  purchasers,  and  might  be  prosecuted  for 
criminal  offenses  committed  in  tboae  stales, 
which  they  had  never  visited  and  with  wbo« 
laws  they  never  intended  to  interfere.    1  do 
not  believe  that  any  such  danger  ia  iocorred 
by  them  by  engaging  in  this  mode  of  iot«>malr 
commerce,    ^ne  of  the  cases  which  1  haw 
seen,  and  my  examination  has  been  aomewbst 
extended,  has  sustained  any  such   dodriw 
Whether  transactions  of  tlie  character  nm- 
tloned  are  to  be  deemed  absolute  sales  of  tbc 
goods  on  the  part  of  the  vendor,  with  a  proviso 
for  withholding  their  delivery  tmtil  actual  psj 
ment,  so  as  to  preserve  a  lien  for  the  prirr.  or 
only  as  executory  contracts  of  sale  not  coid- 
pleted  unto  actual  delivery,  there  is  adivenitT 
of  opinion.    POgr^en  v.  StaU.ll  Ala.  868;  Out 
ion  V.  eohmonmm,  8  Bos.  &  P.  582;  Garkstf 
V.  Lane,  46  N.   H.  245;  Orcutt  v.  Seimn,  \ 
Gray,  586,  542;  and  StaU  v.  GiW.  43  Ark. 
858. 

But  in  either  view,  whether  considered  m 
absolute  sales  or  executory  contracts  of  asW. 
they  were,  as  already  stated,  tranaactkioi  of 
interstate  commerce.  They  were  made  b^ 
tween  citizens  of  different  statea,  aad  involved 
the  transportation  of  the  article  sold  froo  one 
State  to  another.  A  sale  of  an  artSde  betwses 
such  citizens  and  its  transportation  from  oat 
State  to  another  for  delivery  to  the  porchaier 
are  the  essential  elements  of  interstate  cam 
merce.  As  said  by  this  court  in  WeUan  v.  Bis 
soaH,  91  U.   &   275,280  [28:  847.849),  tm 
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mercc  "comprehends  intercourse  for  the 
purposes  of  trade  in  any  and  all  its  forms,  io- 
dudiog  the  transportation,  purchase,  sale,  and 
excbsoge  of  commodities  between  the  citizens 
of  our  country  and  the  citizens  or  subjects  of 
other  countries,  and  between  the  citizens  of 
different  states." 

lo  MobOe  County  v.  Kimball,  102  U.  S.  691, 
703  [26:  238,  241],  ibis  court  said:  "Com- 
merce with  foreign  countries  and  among  the 
itates,  strictly  cpnsidercd,  consists  in  inter- 
course and  traffic,  including  in  these  terms 
DSTigation  and  the  transportation  and  transit 
of  persons  and  property,  as  well  as  the  pur- 
chase, sale,  and  exchange  of  commodities. 
For  the  regulation  of  commerce  as  thus  de- 
fiocd  there  can  be  only  one  system  of  rules 
applicable  alike  to  the  whole  country;  and  the 
aothority  which  can  act  for  the  whole  country 
cto  alone  adopt  such  a  system.  Action  upon 
it  by  separate  states  is  not,  therefore,  permis- 
sible/' # 

1q  the  case  of  T?ie  Daniel  Ball,  77  U.  S.  10 
Wall.  557,  565  [19:  999,  1002],  this  court  said: 
"Whenever  a  commodity  has  begun  to  move, 
u  ao  article  of  trade,  from  one  State  to  anoth- 
er, commerce  in  that  commodity,  between  the 
states  has  commenced."  Idee  also  Qloucester 
Ferry  Co.  v.  Fennsptvania,  114  U.  8.  196 
1581;  Brown  v.  Houston,  114  U.  8.  622 
257J;  Pickard  v.  Pullman  Southern  Car  'Co. 
117  U.  8.  84  129:  785 1;  Bobbins  v.  Shelbu 
Qmntif  Tax.  Dist.  120  U.  8.  489  [30:  694]; 
PkiUuUlpkia  A  8,  S,  Co.  v.  Pennsylvania, 
122U/b.  326[30:  12C0]. 

The  exclusive  and  protecting  power  of  Con- 
gress over  interstate  commerce  is  not  confined 
to  that  commerce  which  consists  of  wholesale 
bosioess,  but  extends  to  sJl  cases  of  the  sale, 
exchange,  and  transportation  of  goods  be- 
tween citizens  of  different  states — as  much  to 
the  siagle  case  of  fruit  or  wine  as  to  the  carload 
of  graio  or  cotton. 

The  transactions  considered  in  this  case, 
which  extended  over  a  period  of  three  years, 
cannot  be  described  without  showing  that  they 
embody  the  elements  which  constitute  inter- 
itate  commerce— sales  of  goods  by  a  citizen  of 
one  State  to  a  citizen  of  another  State  and  their 
tfansporttition  between  the  states  in  their  de- 
livery to  the  purchaser.  These  facts  must 
haye  been  seen  by  the  Supreme  Court  of  Ver- 
moou  They  were  facts,  constantly  presenting 
t'l^iDselves,  and  could  not  have  been  over- 
looked. Nor  can  it  make  any  difference  what 
motives  may  be  imputed  to  the  parties  on  the 
one  side  in  selling,  and  on  the  other  in  pur- 
^mng  the  goods:  the  only  inquiry  which  can 
be  considered,  is,  were  the  goods  bought  and 
•old  subjectB  of  lawful  commerce,  for  if  so, 
tbey  were,  in  their  traosportation  between  the 
Puiies— citizens  of  different  states— until  their 
oelifeiy  to  the  purchaser  or  consignee  in  the 
completion  of  the  contracts  of  sale,  under  the 
protection  of  the  commercial  power  of  Con- 
i^  It  is  not  necessary,  to  Ave  this  court 
jurisdiction  to  review  the  iuogment  of  that 
<^^^  that  the  record  should  show  that  the 
objection,  that  the  transactions  were  those  of 
istentate  commerce,  was  specifically  taken  in 
l^nns  in  the  court  below;  it  is  sufficient  if  the 
t^of  the  record  show  that  the  question  of 
^^  beug  transactions  of  that  character  was 
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involved  in  the  case,  though  the  court  below 
may  state  in  various  forms  that  it  did  not  deem 
it  necessary  to  consider  it.  In  Murray  v. 
Charleston,  96  U.  8.  432, 441  [24:  760,  761],  it 
was  held  that  whenever  rights,  acknowledged 
and  protected  by  the  Constitution  of  the  Unit- 
ed States,  are  denied  or  invaded  by  state  legis- 
lation, which  is  sustained  by  the  Judgment  of 
a  state  court,  this  court  is  authorized  to  iDter- 
fere;  that  the  jurisdiction  to  re-examine  such 
judgment  cannot  be  defeated  by  showing  that 
the  record  does  not  in  direct  terms  refer  to  a  . 
constitutional  provision,  nor  expressly  state 
that  a  Federal  question  was  presented;  and 
that  the  true  jurisdictional  test  is,  whether  it 
appears  that  such  a  question  was  decided  ad* 
versely  to  the  Federal  right  Jfr.  Jvsties 
Strong,  speaking  for  the  court,  said:  '*Ia  [3^8] 
questions  relating  to  our  jurisdiction,  undue 
importance  is  often  attributed  to  the  inquiry 
whether  the  pleadings  in  the  state  court  ex* 
pressly  assert  a  right  under  the  Federal  Consti- 
tution. The  true  test  is  not  whether  the  rec- 
ord exhibits  an  express  statement  that  a  Federal 
question  was  presented,  but  whether  such  a 
question  was  aecided,  and  decided  adversely 
to  the  Federal  right  Everywhere  in  our  decis- 
ions it  has  been  held  that  we  may  review  the 
judgments  of  a  state  court  when  the  determi- 
nation or  judgment  of  that  court  could  not 
have  beeo  given  without  deciding  upon  a  right 
or  authority  claimed  to  exist  under  the  Consti- 
tution, laws,  or  treaties  of  the  Onited  States^ 
and  deciding  against  that  right  Very  little 
importance  has  been  attachea  to  the  inquiry  . 
whether  the  Federal  question  was  formally 
raised;"  and  the  court  cited  the  case  of  Crowell 
V.  Bandell,  85  U.  8.  10  Pet  368  [9:  458],  in 
support  of  this  position,  where  it  was  laid 
down  after  a  review  of  previous  decisions 
"that  it  is  not  necessary  the  question  should 
appear  on  the  record  to  have  been  raised  and 
decision  made  in  direct  and  positive  terms  in 
ipsissimis  verbis,  but  it  is  sufficient  if  it  ap- 
pears by  clear  and  necessary  intendment  that 
the  question  must  have  been  raised,  and  must 
have  been  decided,  in  order  to  have  induced 
the  judgment"  See  also  Eureka  Lake  A  T.  ' 
Canal  Co,  v.  Tuba  County  Super.  Ct,  116  U. 
8.410  [29:  671];  Arrowsmith  v.  Harmoning, 
118  U.  S.  194  [80:  243]. 

If  the  vendor  had,  during  the  same  period  of 
three  years,  sold  every  thirdor  fourth  day  a  box 
of  fruit  or  a  package  of  clothing  to  the  ven- 
dees in  Vermont,'  payable  on  delivery,  the 
transactions  would  have  been  of  the  same  char- 
acter as  those  under  consideration— those  of  in- 
terstate commerce — ^and  I  doubt  whether  a 
question  on  this  point  would  have  been  raised 
by  any  one.  The  present  transactions,  in  the 
fact  tnat  the  articles  are  liquors,  are  in  no  re- 
spect different  in  character.  The  decision 
made  by  the  court  below  could  not  liave  been 
rendered  without  it  assuming  that  the  facts 
which  constitute  interstate  commerce  were 
transactions  of  a  different  nature. 

If  that  court  could,  by  that  assumption,  bind 
this  court,  the  supervising  authonty  of  our 
jurisdiction  would  be  lost  in  every  case  by  the 
simple  assertion  of  the  court  below  that  it  [349] 
placed  its  decision  on  some  particular  ground 
of  its  own  creation.  To  assent  to  any  such 
doctrine  would  be  to  abrogate  our  jurisdiction 
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Id  a  most  important  particular.  And  that  is, 
in  my  judgment,  exactly  wbat  is  done  in  this 
case.  In  the  opinion  oftbe  majority  it  is  stated 
that  the  only  question  considered  by  the  Su- 
preme Court  of  Vermont,  in  regard  to  the 
present  case,  was  whether  the  liquor  in  ques- 
tion was  sold  by  O'Neil  at  Rutland  or  White- 
hall, so  as  to  fall  within  or  without  the  statute 
of  Vermont,  and  it  arrived  at  the  conclusion 
that  the  completed  sale  was  in  Vermont. 
That,  says  this  court,  does  not  involvci,  any 
Federal  question.  To  this  I  answer,  that  be- 
fore the  state  court  could  reach  the  question 
whether  the  sale  fell  under  the  law  of  Ver- 
mont it  had  to  determine  whether  the  sale  was 
completed  in  that  btate,  or  in  New  York — 
whether,  therefore,  an  executory  sale  of  goods 
in  New  York,  completed  in  Vermont,  was  or 
was  not  a  transaction  of  interstate  commerce, 
and  until  that  question,  which  was  a  Federal 
one,  was  disposed  of,  the  alleged  state  question 
could  not  be  considered .  But  that  the  commer- 
cial question  was  brought  to  the  attention  of  the 
Supreme  Court  of  Vermont,  was  argued  by 
counsel  there  and  passed  upon  by  that  court, 
does  not  rest  as  an  inference  from  the  facts 
necessarily  involved ;  it  appears  from  its  opinion 
and  the  official  report  of  the  case. 

There  were  at  the  same  time  three  other  cases 
before  the  court  arising  upon  substantially  the 
same  facts;  one  against  the  same  respondent 
and  the  other  two  being  proceedings  for  the 
condemnation  of  the  liquor  seized.  They  were 
considered  together,  and  the  opinion  of  the 
court,  delivered  by  its  Chief  Justice,  covered 
them  all  and  discussed  the  principal  questions 
involved.  It  was  prepared  by  him  and  banded 
to  the  reporter,  and  under  the  latter's  super- 
yision  it  was  published  in  the  official  reports 
of  the  decisions  of  the  court,  and  is  found  in 
vol.  68  of  the  Vermont  Reports.  The  law  of 
Vermont  requires  the  judges  of  the  Supreme 
Court  to  prepare  and  furnish  to  the  reporter, 
each  year,  reports  of  the  opinions  deliyered  by 
them,  and  the  reporter  to  prepare  them  for 
publication  and  to  superintend  the  printing. 
|n  looking  at  the  synopsis  of  the  argument  of 
[350]  counsel,  which  accompanies  the  report  of  the 
opinion  thus  prepared,  we  find  that  they  took 
the  position  that  the  transactions  complained 
of  were  those  of  interstate  commerce,  and  that 
the  State  could  not  prohibit  or  regulate  that 
commerce.  In  Rreiger  y.  STielby  S.  Co.,  125 
U.  S.  89,  44  [81:  675.  677],  it  was  held  that 
this  court  might  examine  the  opinions  of  a 
state  court,  ddivered  and  recorded,  to  ascer- 
tain the  ground  of  its  judgment.  And  look 
ing  at  the  opinion  of  the  Supreme  Court  of 
Vermont  we  find  several  paragraphs  bearing 
upon  the  question  of  interstate  commerce. 
One  of  the  p^^ragraphs  describes  the  sale  thus: 
"The  liquors  were  ordered  by  residents  of 
Vermont  from  dealers  doing  business  in  the 
State  of  New  York,  who  selected  from  their 
stock  such  quantities  and  kinds  of  goods  as 
they  thoucht  proper  in  compliance  with  the 
terms  of  the  orders,  put  them  up  in  packages, 
directed  them  to  the  consignees,  and  delivered 
them  to  the  express  company  as  a  common 
carrier  of  goods  for  transportation,  accom- 
panied with  a  bill  or  invoice  for  collection." 
I  am  unable  to  make  out  of  transactions  of  this 
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character  anything  other  than  Cbote  of 
state  commerce. 

In  another  paragraph  the  court  refefsdincl* 
ly  to  the  commercial  clause  of  the  CouatiUiUuB 
and  repudiates  its  application.    Itsay*:  "Goo- 
ceming  the  claim  that  section  eight  of  tht 
Fedenu  Constitution,  conferring  upon  Co»> 
gress  the  exclusive  right  to  regulate  commefoe 
among  the  states,  has  application,  it  bniB- 
cient  to  say  that  no  regulatioo  of,  or  interfer- 
ence with,  interstate  commerce  is  att^iopted,* 
and  the  court  concludes  its  opinioa  ooreriat 
■11  the  cases  by  holding  that  in  the  two  cases 
&:  the  State  v.  (yNeiJ  the  respon<leDt  take* 
nothing  by  his  exceptions.    That  is  to  mj,  the 
court,  not  denying  that  the  question  was  nUaed 
in  the  O'Neif  cases,   passed  it  off  with  tbc 
statement  that  no  regulation  of  or  inferfereoct 
with  commerce  was  attempted,  thus  broshra; 
out  of  consideration  the  Fedend  qoestioo  br 
assuming  that  the  transactions  were  purely  tJ 
state  cognizance.    In  another  paragraph  ilie 
state   court   expresses   disapprotiatioo  of  Uk 
claim  that  the  Federal  auihoritv  was  f>i]prrnie 
in  matters  of  interstate  comraeice.     *•  If  it  mm 
compeient."  said  that  courr.  "for  persoos  or 
companies  to  become  superior  to  state  b«ft 
and  police  regulations,   and  to  override  ami 
defy  them  under  the  shield  of  the  Federal  Coo^ 
stiUition.  simply  by  means  of  conducting  a%  im- 
terstate  traffic,  it  would  indeed  be  a  strange  and 
deplorable  condition  of  thinca.*'    That  ii  la 
say,   that  the  importation  of  ipoods  into  the 
State  from  another  State  should  be  protected 
under  the  Federal  Constitution  agmiost  iiotf  ilc 
state  Ic^lation  would  be   deplornble.    Tba 
otoervation  was  undoubtedly  made  in  irspoost 
to  suggestions  that  transportation  of  goods  be> 
tween  the  states  was  free  until  rfguiatetl  bv 
Congress.    Deplorable  as  the  Suprt-me  Court 
of  Vermont  may  have  thought  the  doctrine,  it 
was  the  settled  law.  as  annouuceii  by  rcpeatrd 
decisions  of  this  court    In  MoUile  Vonnty  ^ 
KimbaU,  102  U.  S.  691.  007  [SO:  2S8,  ml 
speakiuff  of  the  power  of  Congress  over  co» 
merce,  £is  court  said:    '*The  subjects,  indeed, 
upon  which    Congress   can    act    uimW  this 
power  are  of  infinite  variety,  reqniriaf  for 
their  successful  management  difTrreol  plaas 
or  modes  of  treatment    Some  of  them  ave  la 
tional  in  their  character,  and  admit  avl  re- 

Siire  uniformity  of  regulation,  aJTectipr  alikt 
1  the  states;  others  are  local,  or  aremcrrakis 
to  commerce,  and  can  only  be  properly  reca- 
lated  by  provisions  adapted  to  their  fpraal 
circumstances  and  localities.  Of  the  foroNr 
class  may  be  mentioned  all  that  portioa  of 
commerce  with  forei^  countries  or  betwrta 
the  states  which  consists  in  the  trmnsportatwa, 

gurchase,  sale,  and  exchange  of  commoditltf^ 
[ere  there  can  of  necessity  l>e  only  ooe  tj^ 
tern  or  plan  of  regulations,  and  that  Coogn* 
alone  can  prescribe.  lt$  non-aetion  ia  mA 
eaeee  with  respect  to  any  partieutar  eemmeditf 
or  mode  of  transportation  is  a  deetarmtion  ifiB 
purpose  that  the  eommstee  in  that  eommemtt^ 
orbythatmeansoftransportaHon^skaUhffrm* 

And  in  Leisy  v.  Hardin,  185  U.  &  100,  Hi 
[84:  12S.  186],  this  court  cites  fron  a  pnvio« 
opinion  the  following  language  aa  to  the  pow 
of  Congress  over  subjects  of  iotetttate  ttmr 
merce,  declaring  that  its  doctrine  ia  now  imiy 
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citablisbed:  ** Where  the  subject  is  national 
io  its  character,  and  admits  and  requires  uni- 
formity of  regulation,  affecting  alike  all  the 
itates,  9ueh  aitramportatian heUuen  the itata, 
mdnding  the  importation  of  goods  from  one 
State  into  aiwtfier,  Congreu  can  alone  act  upon 
it,  and  provide  t/te  needed  regulations'*  See 
ilso  WeUan  ▼.  Missouri,  91  U.  S.  275  [28: 8471; 
and  Brown  y.  Eouston,  114  U.  8.  622,  680  [29: 
257. 260]. 

Id  another  paragraph  of  the  opinion  the  state 
coart  again  refers  to  the  character  of  the  trans- 
icUon  Setween  the  yendor  in  New  York  and 
ibe  vendee  in  Vermont,  and  the  effect  of  the 
instruction  to  the  carrier  not  to  deliver  the 
goods  except  upon  prior  or  contempomneous 
pavment  of  the  price,  upon  which  it  sa^s: 
"Tlie  contract  of  sale,  therefore,  remained  in- 
choate or  executory  while  the  goods  were  in 
transit,  or  in  the  hands  of  the  express  com- 
pany, and  could  only  become  executed  and 
complete  by  their  delivery  to  ihe  consignee. 
There  was  a  completed  executory  contract  of 
tale  in  Is'ew  York,  but  the  completed  sale  was, 
or  was  to  be,  in  this  State"  (Vermont).  No 
better  description  of  a  transaction  of  interstate 
conunerce  could  be  given;  an  executory  con- 
tract of  sale  made  in  one  State  by  a  citizen 
thereof  to  a  citizen  of  another  Slate,  and  a 
completed  sale  tinder  that  contract  by  the  tranii- 

C)rtaiion  and  delivery  to  the  putcbaser  in  the 
tier  State. 

In  the  face  of  these  extracts  from  the  opin- 
ion of  that  court,  it  strikes  me  with  surprise  that 
sny  one  can  contend  that  in  deciding  the  case 
It  did  not  consider  the  question  of  interstate 
commerce.  It  seems  to  me  to  have  been  the 
principal  qui^tion  before  it,  and  the  onlj  one 
which  gave  it  any  trouble  in  the  disposition  of 
the  case.  But  notwithstanding  these  state- 
ments, and  the  character  of  the  transactions 
themselves,  which  do  not  admit,  in  my  judg- 
ment, of  any  accurate  description  without  in- 
▼oHng,  necessarily,  elements  of  interstate 
commerce,  the  assertion  is  made  by  the  ma- 
joritv,  with  great  poeitiveness,  as  though  it 
would  brush  aside  opposing  considerations, 
that  *'no  Fedenl  question  was  presented  for 
the  decision  of  the  court  as  to  this  case,  nor  was 
the  decision  of  a  Federal  question  necessary  to 
the  determination  of  this  case,  nor  was  any 
ftctnally  decided,  nor  does  it  appear  that  the 
Judgment  as  rendered  could  not  have  l)een 
given  without  deciding  one."  If  this  assertion 
could  be  received  with  half  the  confidence  with 
'j  which  it  is  made,  the  whole  controversy  would 
be  aettled,  and  any  discussion  upon  the  points 
raised  would  be  precluded.  The  opinion  of 
the  court  would  then  stand  as  evidence  of 
wrongs  inflicted  upon  a  citizen  of  the  United 
States  under  the  forms  of  law,  and,  if  the  de- 
ctoon  be  right,  of  the  inability  of  their  consti- 
tuted tribunals  to  give  to  him  any  redress,  not- 
withstanding the  often '  repeated  declaration 
that  the  power  of  Congress  over  interstate 
commerce  is  exclusive  of  all  state  authority. 

It  is  true  that  the  presumption  of  law  is  that 
^  majority  of  the  court  are  right  and  that  I 
im  wrung;  yet,  in  the  face  of  thS  presumption, 
*od  the  poeitiveness  with  which  the  views  of 
^c  majority  are  asserted,  I  cannot  yield  my 
<»n?ictlons  the  other  way,  which  were  never 
clearer  or  stronger  in  any  case. 
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I  can  conceive  of  nothing  more  direct  and 
effective  as  an  interference  with  the  power  of 
Congress  over  interstate  commerce  than  for  a 
State  to  hold  that  the  act  of  transmitting  an 
article  to  it  from  another  State,  in  completion 
of  a  sale  by  delivery,  is  an  offense  against  its 
laws  for  which  the  sender  can  be  punished. 
Surely  commerce  between  the  states  would  be 
defeated  entirely,  or  subject  to  the  control  of  a 
State  to  which  property  might  be  sent,  if  it 
could  hold  the  consummation  of  the  sale  of  the 
article  sent  from  another  State  to  be  itself  a 
penal  offense.  And  to  say  that  there  is  no  in- 
terference in  such  a  case  with  the  power  of 
Coneress  is,  in  my  humble  Judgment,  and  with 
all  due  respect  to  my  associates,  to  trifle  with 
substance  by  words.' 

Until  Congress  acts,  every  citizen  in  a  State 
has  a  right  to  send  lawful  articles  of  commerce 
into  another  State.  When  they  reach  that 
State,  and  become  a  part  of  the  general  prop- 
erty there,  thev  fall  under  the  control  of  ita 
lawfully  established  police  regulations;  but  the 
commerce,  which  is  subject  to  the  control  of 
Coneress,  necessarily  carries  the  article  into 
another  State,  and  whether  the  title  is  vested 
in  the  purchaser  there  or  when  it  start<t  from  the 
State  from  which  it  is  sent,  is  a  matter  of  no 
consequence;  the  state  power  over  the  article 
only  commences  after  ft  is  once  incorporated 
into  the  property  of  the  State,  and  that  does 
not  take  place  until  the  transportation  is  com- 
pleted and  the  delivery  made.  Interstate  com- 
merce is  not  conflned  to  the  sale  of  goods  which 
have  been  fully  paid  for  before  they  leave  [354] 
the  State  of  export.  It  embraces  also  goods 
the  sale  of  which  may  not  he  completed  until 
delivery  in  the  State  of  import;  and  the  dis- 
tinction in  that  respect  made  by  the  Supreme 
Court  of  Vermont  would  destroy  half  of  the 
interstate  commerce  of  the  country.  To  regu- 
late commerce  is  to  prescribe  the  rules  by  which 
it  shall  be  governed,  that  is,  the  conditions  on 
which  it  shall  be  carried  on,  whether  it  shall  be 
subject  to  duties  and  charges  or  be  left  free  and 
imtrammeled.  ^ 

The  necessity  of  some  controlling  power  to 
regulate  commerce  both  with  foreign  nations 
and  among  the  states  was  one  of  the  principal 
causes  that  led  to  tbe  calling  of  the  convention 
which  adopted  the  present  Constitution.  As 
said  by  Chief  Justice  Marshal  in  Brown  v. 
Maryland,  25  U.  S.  12  Wheat.  419,445(6:678, 
687],  **The  oppressed  and  degraded  state  of 
commerce,  previous  to  the  adoption  of  the  Con- 
stitution can  scarcely  be  forgotten.  It  is  regu- 
lated by  foreign  nations,  with  a  single  view  of 
their  o^n  interests;  and  our  disunited  efforts 
to  counteract  their  restrictions  were  rendered 
impotent  by  want  of  combination.  Congress, 
indeed,  possessed  the  power  of  making  treaties; 
but  the  inability  of  toe  Federal  government  to 
enforce  them  bad  become  so  apparent  as  to 
render  that  power  in  a  great  degree  useless. 
Those  who  felt  the  injury  arising  from  this 
state  of  things,  and  those  who  were  capable 
of  estimating  the  influence  of  commerce  on  the 
prosperity  of  nations,  preceived  the  necessity 
of  giving  the  control  over  this  important  sub- 
ject to  a  single  govei  nment.  It  may  be  doubted 
whether  any  of  the  evils  proceeding  from  tbe 
feebleness  of  the  Federal  government  con- 
tributed more  to  that  great  revolution,  which 
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introduoed  tbe  present  ^stem,  than  the  deep 
and  general  conviction  that  commerce  ought 
to  be  regulated  by  Coogress.  It  is  not  there- 
fore, matter  of  surprise,  that  the  grant  should 
be  as  extensive  as  tbe  mischief,  and  should 
comprehend  all  foreign  commerce  and  all  com- 
merce among  the  states.  To  construe  the 
Sower  so  as  to  impair  its  efficacy,  ^oold  tend  to 
efeat  an  object,  in  the  attainment  of  which 
the  American  public  took,  and  justly  took,  that 
strong  interest  which  arose  from  a  full  con- 
viction of  its  necessity." 

And  in  Wdton  v.  Mistavri,  91 U.  8.  276,  281 
[355]  [28:B47,  849],  this  court  said:  **The  power 
which  insures  uniformity  of  commercial  regu- 
lation must  cover  the  property  which  is  trans- 
ported as  an  article  of  commerce  from  hostOe 
or  interfering  legislation,  until  it  has  mingled 
with  and  become  a  part  of  the  ereneral  property 
of  the  country,  and  subjected  Tike  it  to  similar 
protection,  and  to  no  greater  burdens.  Jf,  at 
any  time  before  it  ha$  thus  became  incorporated 
into  the  mass  of  property  of  the  State  or  nation, 
it  can  be  suliected  to  any  restrictions  by  state 
legislation,  tfte  object  of  investing  the  control  in 
Congress  may  be  en  tirdy  d^eated. "  <# 

To  sanction  therefore,  the  le^slation  of  Ver- 
mont making  the  consummation  of  an  act  of 
interstate  commerce,  that  is,  the  delivery  of 
the  article  sold  or  agreed  to  be  sold  in  another 
State  to  the  purchaser  or  intended  purchaser 
in  Vermont,  a  penal  offense,  is.  in  fact,  to  de- 
feat the  very  object  of  the  grant  to  Congress. 
The  decision  of  the  Supreme  Court  of  that 
State  conflicts  with  a  lon^  line  of  previous  de- 
cisions of  this  court  running  through  the  last 
quarter  of  a  century,  and  with  those  of  Boto- 
man  v.  Ohie(Hfo  AN,  W.  B,  Co.,  125  U.  8.  465 
81:7001,  and  I^eiey  v.  Hardin,  186  U.  S.  100 
]84:  12bJ,  since  rendered,  in  which  the  power 
'  >f  Congros  over  commerce,  foreign  and  inter- 
state, has  been  exhaustively  considered  and 
doctrines  declared  covering  every  possible  posi- 
tion that  can  be  taken  in  &is  case. 

In  Boteman  Y.Chicago  AN,  W,  R,  Co.,  a  law 
of  Iowa  forbidding,  under  penalties,  common 
carriers  to  bring  intoxicating  liquors  into  the 
State  from  any  other  State  or  Territory,  with- 
out being  first  furnished  with  a  prescribed  cer- 
tificate, was  declared  invalid,  because  essenti- 
ally a  regulation  of  commerce  among  the  states, 
and  not  sanctioned  by  the  authority,  express  or 
implied,  of  Congress.  It  was  accordingly  held 
that  thte  law  could  give  no  protection  to  the 
carrier  in  refusing  to  transport  the  goods  into 
that  State  as  requested  by  the  shipper. 

If  requiring  such  a  certificate  as  a  condition 
for  tbe  importation  of  goods  into  a  State  was 
invalid  as  a  regulation  of  commerce,  much 
more  so  must  a  law  be,  which  makes  such  im- 
portation upon  a  sale,  not  completed  until  by 
1^3561  *  delivery  of  the  goods  within  the  State  to 
which  they  are  transported,  a  penal  offense, 
subjecting  tbe  importer  to  a  criminal  prosecu- 
tion for  unportation.  The  law  of  Vermont 
would  have  afforded  no  protection  to  the  ex- 
press company  employed  to  transport  the  goods 
in  question  into  that  State  had  it  refund  to 
carry  them.  The  vendor  could  have  sued  that 
company  and  recovered  for  not  carrying  them. 
How,  then,  can  he  be  prosecuted  for  sending 
the  TOods  by  that  company?  How  can  a  pen- 
alty be  imposed  upon  him  for  doing  what  he 

464 


could  compel  the  company  to  do?  To  tbe  o^ 
jection  urged  that  there  was  no  legislmtioo  of 
Congress  with  which  the  Act  of  Iowa  conflktcd. 
the  court  said:  **If  not  in  contraventioii  dt 
any  positive  legislation  by  Congress,  it  is,  bct- 
ertheless,  a  breach  and  interruption  of  that 
liberty  of  trade  which  Coogress  ordains  as  Vbe 
national  policy,  by  willing  that  it  shall  be  free 
from  restrictive  regulations."  125  U.  8.  4^ 
[31:711]. 

In  J^isy  V.  Hardin  the  court  said,  pvin* 
expression  to  its  often  repeated  decUratK>c». 
that  the  power  vested  in  Congress  to  regulate 
commerce  was  complete  in  itsdf ,  acdmowled** 
ing  no  limitations  other  than  those  prescnbol 
in  the  Constitution,  and  was  co-cxtensiTe  with 
tbe  subjects  on  which  it  acted  and  ooald  oot 
be  stopped  aC  tbe  external  boundary  of  a  State, 
but  must  enter  its  interior  and  be  capable  of 
authorizing  the  disposition  of  those  artides 
which  it  introduced,  so  that  tbey  might  become 
mingled  with  the  common  mass  of  property 
there. 

These  doctrines,  thus  clearly  stated  and  sup- 
ported by  an  almost  unbroken  line  of  decisioo9 
of  this  court  for  half  a  century,  establish  the 
invalidity  of  the  action  of  tbe  State  of  Ver- 
mont in  making  a  sale  of  goods  by  a  ooo-icii- 
dent  to  its  citizens,  completed  on  the  deKverr 
of  the  property  to  them  in  the  State,  a  peaal 
offense.  • 

It  is  true  that  when  the  dedsioBS  in  tbe  last 
two  cases  were  rendered  the  personnel  of  thfe 
court  was  different  from  what  it  li  at  preseoi. 
When  Bowman  v.  Chicago  d  N.  W.  E,  Go.  was 
decided.  Justices  Matthews,  MUIct  and  Brad 
ley  were  members  of  this  court  and  ooixnxrred 
in  the  decision.  And  when  Xeiif  t.  Bardim 
was  decided  the  latter  two  losticet  were  stiD 
members  and  concurred  ui  that  dedaoa. 
These  justices  were  distinguished  for  tbdr  d 
ability  and  learning,  and  it  was  tbe  occiBna  ^ 
of  great  pride  to  them  that  they  had  oootrib- 
uted  by  their  labors  to  establi^  that  freedooi 
of  interstate  commerce  from  stale  intorfereaoi 
which  made  the  different  states,  oommerdally, 
one  country.  As  said  by  Mr.  Jtutics  Bradlev 
in  Bobbins  v.  Shelby  County  Tito.  That.  ISO  U. 
S.  489,  494  [80:694,  696^  "In  the  matter  of 
interstate  commerce  tbe  United  States  are  hot 
one  country,  and  are,  and  must  be,  aubjed  to 
one  system  of  regulations,  and  not  to  a  multi- 
tude of  systems."  They  lecoffniaed,  with 
their  associates,  tbe  right  of  tbe  State  to  exer 
cise  its  police  power  to  the  fullest  extent,  whkk 
the  health,  safety,  and  good  order  of  Its  peopit 
might  require,  over  all  propertyibrougbt  froai 
another  State  within  its  Ihnita  when  oact 
mingled  with  its  ^'eneral  property.  But  thtf 
did  not  admit  that  tbe  police  powar  of  a  Stale 
was  superior  to  an  express  power  of  Congres. 
and  a  majority  of  the  court  then  agreed  with 
them.  They  respected  the  dedaratioo  of  the 
Constitution  that  not  only  that  inatmoieiit  but 
that  all  laws  of  the  United  States  pawed  ta 
pursuance  thereof  were  the  supreme  laws  of 
the  land,  and  that  the  judges  of  every  State 
were  bound  thereby,  anvthing  in  tbe  oontuitK 
tion  or  laws  of  any  State  to  tbe  oooirarr. 
(See  Const.  U.  S.  art  vi.)  Tbey  regarded  ibt 
police  power  as  complete  upon  all  subfedt  to 
which  it  was  applicable,  but  beM  that  itcoold 
not  be  exercised  so  as  to  take  property,  which 
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vax  an  aiHcle  of  commerce,  from  the  regula- 
tion of  CoDgress.  And  on  the  subject  of  the  re- 
IttioD  to  each  other  of  the  two  powers,  the  police 
power  of  the  State  and  the  power  of  Congress 
oTer  commerce,  they  often  referred  to  the  ob- 
leiTatioDs  of  Mr,  Justice  Catron,  in  TTie  License 
CatesM  U.S.  5  How.  504.600  [12:256, 209],that 
that  which  from  its  nature  or  its  condition  from 
putrescence  or  other  cause,  does  not  belong  to 
commerce  is  within  the  jurisdiction  of  the 
police  power;  and  that  which  does  belong  to 
commerce  is  within  the  jurisdiction  of  the 
United  States,  and  that  it  is  not  within  the 
power  of  Uie  State,  by  its  declaration,  to  de- 
termine what  is  and  what  is  not  an  article  of 
liwful  commerce  and  thus  determine  what  is 
aiK)  what  is  not  exclusively  under  its  control. 
Referring  to  the  assumption  of  such  power, 
that  learned  Justice  said :  "Upon  this  theory, 
U>e  power  to  regulate  commerce,  instead  of 
beiog  paramount  over  the  subject,  would  be- 
come subordinate  to  the  state  police  power; 
f(«  it  is  obvious  that  the  power  to  determine 
the  articles  which  may  be  the  subjects  of  com- 
merce, and  thus  to  circumscribe  its  scope  and 
operation,  is,  in  effect,  the  controlling  one. 
The  police  power  would  not  only  be  a  formid- 
able rival,  but,  in  a  struggle,  must  necessarily 
triumph  over  the  commercial  power,  as  the 
power  to  regulate  is  dependent  upon  the  power 
to  fix  and  determine  upon  the  subjects  to  be 
rwrulated."      • 

These  three  Justices  are  no  longer  members 
of  this  court,  but  since  they  ceased  to  be  mem- 
bers there  has  been  no  adjudication  by  it  until 
the  decision  in  this  case,  which,  in  any  respect, 
changes  its  previous  decisions  upon  the  exclu- 
sire  power  of  Congress  over  interstate  com- 
merce. 

In  Chapman  ▼.  Qoodnow,  128  U.  S.  541, 548 
[31 -.236,  2881,  this  court,  in  considering  section 
<09  of  the  Kevised  Statutes,  providing  for  a 
review  of  the  final  judgment  or  decree  in  a 
suit  io  the  highest  court  of  a  State,  and  speak- 
ing of  the  right  or  immunity  which  might  be 
claimed  under  the  Constitution,  or  a  Treaty,  or 
statute  of  the  United  States,  and  the  decision 
against  them,  which  would  authorize  the  re- 
eumination  of  the  judgment  or  decree,  said: 
"We  are  aware  that  a  right  or  immunity  set  up 
(^  claimed  under  the  Constitution  or  laws  of 
the  United  States  may  be  denied  as  well  by 
e?adh)ga  direct  decision  thereon  as  by  positive 
action.  If  a  Federal  question  is  fairly  pre- 
sented by  the  record,  and  its  decision  is  actu- 
ally necessary  to  the  determination  of  the  case, 
ft  judgment  which  rejects  the  claim,  but  avoids 
ftll  reference  to  it,  is  as  much  against  the  right, 
within  the  meaning  of  g  709  of  the  Revised 
Statutes,  as  if  it  had  been  specifically  referred 
to  and  the  right  directly  refused."  Here  the 
claim  was  rejected,  though  all  reference  to  it 
was  not  avoided.  Juri^iction  therefore  at- 
tached. Having  (jurisdiction  to  review  the 
judgment  for  the  denial  by  the  state  court  of 
the  exclusive  power  vestea  in  Congress  to  reg- 
ulate commerce  among  the  states,  there  ought 
not  to  be  any  hesitation  in  declaring  that  the 
judgment  of  the  state  court  should  for  that 
'Wftm  he  reversed.  If  not  reversed  of  what 
avail  will  it  be  to  say  that  the  power  of  Con- 
S^eas  to  regulate  interstate  commerce  is  exclu- 
^▼e  of  all  state  interference,  and  that  parties 
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dealing  in  such  commerce  are  protected  there- 
by, when  the  State  can,  at  any  moment,  nullify 
such  power  by  declaring  that  the  delivery  of 
the  article  of  commerce  to  parties  within  the 
respective  states,  in  completion  of  a  sale  made 
to  them  in  other  states,  shall  constitute  a  penid 
offense,  and  no  redress  is  left  to  the  parties 
prosecuted?  I  can  never  assent  to  the  assump- 
tion by  the  State  of  any  such  power  as  is  here 
asserted. 

And  I  ffi  further  than  the  consideration  of 
the  (juestion  of  interstate  commerce  involved. 
Having  jurisdiction  of  the  case  on  the  ground 
stated,  I  think  we  may  look  into  the  whole^ 
recora.  And  if  it  appears  from  the  proceed- 
ings taken  and  the  rulings  made  in  the  court 
below,  on  questions  brought  to  its  notice,  that 
the  rights  of  the  accused,  affecting  his  liberty 
or  his  life,  have  been  invaded,  this  court  may 
exercise  its  jurisdiction  for  the  correction  of 
the  errors  committed.  The  14th  Amendment 
declares  that  no  State  shall  make  or  enforce 
any  law  which  shall' abridge  the  privileges  or 
immunities  of  citizens  of  theUnitcKl  States,  and 
that  no  State  shall  deprive  any  person  of  life, 
liberty,  or  property  without  due  process  of  law. 
I  agree,  as  held  in  Be  Bahrer,  140  U.  S.  555 
[85:  574],  that  those  inhibitions  do  not  invest 
Congress  with  any  power  to  legislate  upon 
subjects  which  are  within  the  domain  of  state 
legislation.  They  only  operate  as  restraints 
upon  state  action,  like  the  prohibitions  upon 
legislation  l^  the  states  impairing  the  obliga- 
tion of  contracts,  or  to  pass  a  bill  of  attainder 
or  an  cxpost  facto  law.  But  in  all  cases  touch- 
ing life  or  liberty  I  deem  it  the  duty  of  this 
court,  when  once  it  has  jurisdiction  of  a  case, 
to  enforce  these  restraints  for  the  protection  of 
the  citizen  where  they  have  been  disregarded 
in  the  court  below,  though  called  to  its  attenr 
tion.  I  do  not  pretend  that  this  conrt  should 
take  up  questions  not  arising  upon  the  record, 
but  1  do  contend  tLat  it  is  competent  for  the 
court  when  once  it  has  acquired  jurisdiction  of 
a  case  to  see  that  the  life  or  lilierty  of  the  citi- 
izen  is  not  wantonly  sacrificed  because  of  some 
imperfect  statement  of  the  party's  rights.  '  We 
have  now  jurisdiction  to  hear  writs  of  error  in 
certain  criminal  cases.  If  such  a  case  were  rsAoi 
brought  before  us  upon  objections  to  the  ad-  '-  -* 
mission  of  testimony  and  we  should  come  to 
the  conclusion  that  the  objections  were  not 
tenable,  but,  at  the  same  time,  should  perceive 
that  the  law,  under  which  the  accused  was 
convicted,  had  been  repealed,  or  amended  in 
the  punishment  imposed,  we  should  not  per- 
form our  whole  duty  if  we  allowed  the  party 
to  be  punished  under  the  law  repealed  or  witn 
greater  severity  than  the  amended  law  author- 
ized, simply  because  the  precise  objection  was 
not  taken  in  direct  terms  in  the  assignments  of 
error.  We  should  allow  additional  assign- 
ments to  be  filed,  or  lake  notice  of  the  error  of 
our  own  motion  under  Rule  21  stated  below, 
that  injustice  and  wrong  may  not  be  perpetu- 
ated. 9 

Section  997  of  the  Revised  Statutes  requires 
that  there  shtUl  be  annexed  to  and  returned 
with  a  writ  of  error  for  the  removal  of  a  cause 
an  assignment  of  errors,  and  Rule  21  of  this 
court  declares  that  when  there  is  lio  assignment 
of  errors,  as  required  by  that  section,  counsel 
will  not  be  heard,  except  at  the  request  ef  the 
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court,  and  that  errors  not  specified  according 
to  the  rule  will  be  disregarded.  It  adds,  how- 
ever, that  the  court  at  iti  option  map  notice  a 
plain  error  not  amyned  or  epceified.  This  rule 
seems  to  provide  for  a  case  Use  the  present; 
and  I  do  not  think  we  should  be  astute  to 
avoid  jurisdiction  in  a  case  afifecting  the  liberty 
of  the  citizen* 

In  opening  the  record  in  this  case,  we  not 
only  see  that  the  exclusive  power  of  Congress 
to  regulate  commerce  was  invaded,  but  we  see 
tbat  a  cruel  as  well  as  an  unusual  punishment 
was  inflicted  upon  the  accused,  and  that  the 
obiection  was  taken  in  the  court  below,  and 
immunity  therefrom  was  specially  claimed. 
Tbe  8th  Amendment  of  the  Constitution  of 
'  the  United  States,  relating  to  punishments  of 
this  kind,  was  formerly  held  to  be  directed 
only  against  the  authorities  of  the  United 
States,  and  as  not  applicable  to  the  states. 
Barron  v.  Baltimore,  32  U.  8.  7  Pet.  243  [8: 
672].  Such  was  undoubtedly  the  case  previous 
>  to  tbe  14th  Amendment,  and  sucn  must 
^  be  its  limitation  now,  unless  exemption  from 
such  punishment  is  one  of  tbe  privileges  or  im- 
munities of  citizens  of  tbe  United  States,  which 
[361]  ^°  ^  enforced  under  the  clause,  declaring 
that  "no  State  shall  make  or  enforce  any  law 
which  shall  abridge"  those  privileges  or  im- 
munities. In  Slaughter-house  Caees,  88  U.  S* 
16  Wall  8B  [21:  394].  it  was  held  that  the  in- 
hibitionof  tbui  Amendment  was  against  abridg- 
ing the  privileges  or  immunities  of  citizens  of 
the  United  States  as  distinguished  from  privi- 
leges and  immunities  of  citizens  of  the  states. 
Aisumitag  such  to  be  the  case,  tbe  question 
arises;  What  are  the  privileges  and  immuni- 
ties of  citizens  of  the  United  States  which  are 
thus  protected?  These  terms  are  not  idle 
words  to  be  treated  as  meaningless,  and  the 
inhibition  of  their  abridgment  as  ineffectual 
for  any  purpose,  as  some  would  seem  toUiink. 
They  are  of  momentous  import,  and  the  inhi- 
bition is  a  great  guaranty  to  the  dtizens  of  the 
United  States  of  those  privileges  and  immuni- 
ties against  any  possible  state  invasbn.  It 
may  be  difficult  to  define  the  terms  so  as  to 
cover  all  the  privileges  and  immunities  of  citi- 
zens of  the  United  States,  but  after  much  re- 
flection I  think  the  definition  given  at  one  time 
before  this  court  by  a  distinguished  advocate- 
Mr.  John  Randolph  Tucker,  of  Yiiginia— is 
correct,  that  the  privileges  and  iomiunities  of 
citizens  of  the  United  States  are  such  as  have 
their  recognition  in  or  guaranty  from  the  Con- 
stitution of  the  Unit^^Btates.  128  U.  S.  181, 
150  [81:  80,  83].^  This  definition  is  supported 
by  reference  to  the  history  of  the  nrst  ten 
amendments  to  the  Constitution,  and  of  the 
amendments  which  followed  the  late  Civil 
War.  The  adoption  of  the  Constitution,  as  is 
well  known,  encountered  great  hostility  from 
a  large  class,  who  dreaded  a  central  govern- 
ment as  one  which  would  embarrass  the  states 
in  the  administration  of  their  local  affairs. 
They  contended  that  tbe  powers  granted  to  the 
proposed  government  were  not  sufficiently 
guarded,  and  might  be  used  to  encroach  upon 
the  liberties  of  the  people.  In  tbe  conventions 
of  some  of  the  states  which  ratified  the  Consti- 
tution a  desire  was  expressed  for  amendments 
declaratory  of  the  rights  of  the  people  and  re- 
strictive of  the  powers  of  the  new  government, 
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in  order,  as  stated  at  the  thne,  to  premt 
conception  or  abuse  of  its  powen.  Thedems 
thus  expressed  subsequently  led  to  the  adop- 
tion of  the  first  ten  amendmenta.  Soiae  oi 
these  contain  specific  restrictions  opon  Con- 
gress; as  that  it  shall  make  no  law  mpecCiBg 
an  establishment  of  religion,  or  pfobihiUag  tbe 
free  exercise  thereof;  or  abridging  tbe  tnmm 
of  speech,  or  of  the  press;  or  the  right  of  tba 
people  peaceably  to  assemble,  and  to  petitm 
the  government  for  a  redress  of  grievaooes. 
Some  of  them  impliedly  restrict  tbe  powen  of 
Congress  in  prescribing  or  construing  pazticK- 
lar  modes  of  procedure,  such  as  require  a  pre- 
sentment or  an  indictment  of  a  grand  Jury  for 
the  trial  of  a  capital  or  otherwise  Infamwtf 
crime,  and  the  one  that  provides  that  in  ntts 
at  common  law,  where  the  value  involved  ex- 
ceeds twenty  dollars,  the  right  of  trial  by  lory 
shall  be  preserved .  Some  of  them  are  deotn 
tory  of  certain  rights  of  the  peo{^  which  can- 
not be  violated,  as  their  right  to  be  secure  ia 
their  persons,  houses,  papers,  and  efliecti, 
against  unreasonable  searches  and  setznret; 
tbat  no  one  shall  be  subject  for  tbe  suat  of- 
fense to  be  twice  put  in  jeopardy  of  life  or  Hmh. 
nor  be  compelled  in  any  criminal  case  to  be  a 
witness  against  himself;  tbat  in  all  crimlnil 
prosecutions,  the  accused  shall  enjoy  the  rigjht 
to  a  speedy  and  public  trial,  by  an  impaitial 
Jury  of  the  State  and  district  wherdn  thechatM 
shall  have  been  committed;  and  to  be  informed 
of  the  nature  and  cause  of  the  accusation ;  aad 
to  be  confronted  with  tbe  witneans  agabu 
him;  and  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor;  and  that  ex- 
cessive bail  shall  not  be  required,  nor  cxctsrifs 
fines  impofied,  nor  cruel  and  unusual  poaiab- 
ments  infilcted. 

Tbe  rights  thus  recognised  and  dedaicd  an 
rights  of  citizens  of  the  United  States  nukx 
their  Constitution  which  could  not  be  viokisd 
by  Federal  authority.  But  when  the  late  dril 
war  closed,  and  slavery  was  abolfobed  lij  the 
18th  Amendment,  there  was  legislatioo  m  the 
former  slaveholding  states  IncoosisleQt  wiik 
these  rights,  and  a  general  apprebensta  aroM 
In  a  portion  of  the  country — whether  Jnsdiei 
or  not  is  Immaterial— that  this  leglsbtkia 
would  still  be  enforced  and  tbe  rights  of  Ihs 
f  reedmen  would  not  be  respected.  Tbe  14ik 
Amendment  followed,  which  declares  that**sB 
persons  bom  or  naturatiaed  In  tbe  UaM 
States,  and  subject  to  the  Jurisdiction  thereof, 
are  citizens  of  the  United  States  and  of  thi 
State  wherein  they  reside."  Tbe  freedoMn  tks« 
became  citizens  of  the  United  States  aad  es  j-  ^ 
tied  in  the  future  to  all  the  jMivileges  and  i» 
munities  of  such  citizens.  But  owing  to  pf^ 
vious  leg^islation  many  of  those  privileges  sad 
immunities,  if  that  legislation  was  allo^fd  is 
stand,  would  be  abridged;  therefore,  ia  tks 
same  Amendment  by  which  they  wtm  Dsde 
citizens,  it  was  ordained  that  "no  State  sbtll 
make  or  enforce  any  law  whidi  shaU  abridc« 
the  privilege  or  immunities  of  citir^ns  of  tbt 
United  States,"  thus  nullifying  exisiiof  lefii- 
lation  of  that  character,  and  prohibitiaf  iu  ea- 
actment  in  the  future. 

While,  therefore,  the  ten  amendmeBli  si 
limitations  on  power,  and.  so  far  as  tbej  s^ 
complisb  their  purpoae  and  find  their  frnitioa 
in  such  limitations,  are  applicable  only  to  tkt 

144  r.& 


•  » •.»  •  f 


imu 


O'Nbil  ▼.  8TATB  or  Ybrmomt. 


828-^71 


Federal  gOTernment  and  not  to  the  states,  yet, 
•0  far  as  tbey  declare  or  recognize  the  rights  of 
peraooa,  tber  are  rights  belonging  to  them  as 
citizens  of  the  United  States  under  the  Consti- 
tution; and  the  14th  Amendment,  as  to  all 
sach  ri^ts.  places  a  limit  upon  state  power  by 
•  cfdaining  that  no  State  shail  make  or  enforce 
any  law  which  shall  abridge  them.    If  I  am 
ript  in  this  Tiew,  then  every  citizen  of  the 
United  States  is  protected  from  punishments 
which  are  cruel  and  unusual.    It  is  an  im- 
Buoity  which  belongs  to  him,  against  both 
state  and  Federal  action.    The  State  cannot 
apply  to  him,  any  more  than  the  United  States, 
the  torture,  the  rack  or  thumbscrew,  or  any 
cruel  and  unusual  punishment,  or  any  more 
than  it  can  deny  to  nim  security  in  his  house, 
papers,    and    effects     against    unreasonable 
searches  and  seizures,  or  compel  him  to  be  a 
witness  against  himself  in  a  criminal  prosecu- 
tion.   These  riehts«  as  those  of  citizens  of  the 
United  States,  find  their  recognition  and  guar- 
anty aeainst  Federal  action  in  the  Constitution 
of  the  united  States,  and  a^nst  state  action 
in  the  14th  Amendment*    The  inhibition  by 
that  Amendment  is  not  the  less  valuable  and 
effective  because  of  the  prior  and  existing  in- 
hibition against  such  action  in  the  Constitu- 
tions of  the  several  states.    The  amendment 
only  ^ves  additional  security  to  the  Hgbts  of 
the  citizen.    It  was  natural  Uiat  it  should  for- 
bid the  abridgment  by  any  State  of  privileges 
and  immunities  which  the  Constitution  recog- 
nized and  guaranteed  as  rights  of  citizens  of 
^1    the  United  States.    A  simil^  additional  guar- 
anty of  private  ri^ts  is  found  in  other  in- 
ttaocea.    An  inhibition  is  contained   in  the 
several  ittate  constitutions  a^inst  their  legis- 
latures passing  a  bill  of  attainer  of  an  at  post 
facto  law.  and  yet  5  like  inhibition  against  state 
action  is  embodied  in  the  Constitution  of  the 
United  States. 

When  the  objection  was  taken  in  the  Su- 
preme Court  of  Vermont  that  the  punishment 
imposed  by  Uie  county  court  was  cruel  and 
ODusual  and  immunitv  from  it  was  specially 
claimed,  the  answer  61  the  court  was  that  the 
pnnisbment  could  not  be  said  to  be  excessive 
or  oppressive  because  the  defendant  had  com- 
mitted a  great  manv  offenses;  that  if  the  'peo- 
alty  was  unreasonably  severe  for  a  single  offense 
the  constitutional  question  might  be  urged,  but 
that  its  unreasonableness  was  only  in  the  num- 
ber of  offenses  which  he  had  committed.  I  do 
not  think  this  answer  satisfactory.  The  in- 
hitiition  is  directed  against  cruel  and  unusual 
pnoishmenta,  whether  inflicted  for  one  or 
mtDY  offenses.  A  convict  is  not  to  be  scourged 
QDtif  the  flesh  fall  from  his  body  and  he  die 
noder  the  lash,  though  he  may  have  conunit- 
ted  a  hundred  offenses,  for  each  of  which, 
separately,  a  whipping  of  twenty  stripes  might 
be  inflicted.  An  imprisonment  at  hard  labor 
for  a  few  days  or  weeks  for  a  minor  offense 
may  be  within  the  direction  of  a  humane  gov- 
crnment-rbut  if  the  minor  offenses  are  numer- 
ous no  authority  exists  to  convert  the  imprison- 
ment into  one  of  perpetual  confinement  at  hard 
labor  such  as  would  be  appropriate  only  for 
felonies  of  an  atrocious  nature.  It  is  against 
tbe  ezcemive  severity  of  the  punishment,  as 
applied  to  the  offenses  for  which  it  is  inflicted, 
that  the  inhibition  is  directed. 
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I  think  the  plaintiff  in  error  should  be  al- 
lowed, under  the  21st  Rule,  to  amend  his  assign- 
ment of  errors,  so  as  to  present  this  objection 
for  our  consideration,  or,  that  thiscoiut,  under 
that  rule,  without  any  additional  assignment 
should  take  notice  of  the  error,  of  its  own  mo- 
tion; for  if  the  denial  by  tbe  court  below  of 
the  immunity  claimed  against  the  cruel  and 
unusual  punishment  imposed  was  an  error,  it 
was  one  of  the  gravest  character,  leaving  the 
defendant  to  a  life  of  misery— one  of  perpetual 
imprisonment  and  hard  labor.  The  right  of 
the  court  to  consider  this  alleged  error  of  its 
own  motion  is  within  its  authority  and  the  21st 
Rule,  and  considering  tbe  unprecedented  sever- 
ity of  the  punishment — fifty  four  years'  im- 
prisonment at  hard  labor  for  these  transactions, 
which  no  power  of  the  human  intellect  can 
accurately  describe  except  as  transactions  of 
interstate  commerce — a  punishment  which 
makes  tbe  offenses  infamous  crimes,  I  should 
have  thought  that  the  court  would  have  been 
prompt  to  listen  to  anything  which  could  be 
properly  said  for  the  relief  or  the  defendant. 

Here  the  dissenting  opinion  mi^ht  close,  as 
I  have  touched  upon  the  two  questions  special- 
ly brought  to  the  attention  of  the  court  below; 
but  there  are  some  expressions  in  the  opinion 
of  the  court  upon  the  procedure  in  the  state 
courts  to  which  I  cannot  assent,  and  these  I 
will  briefly  notice. 

The  complaint  against  the  accused  describes, 
as  I  have  said,  only  a  single  offense,  that  of 
selling,  furnishing,  and  giving  away  intoxicat- 
ing liquor  without  authority.  It  designates  no 
person  or  persons  to  whom  such  liquor  was 
sold,  furnished,  or  ^ven  away,  nor  specifies 
anv  number  of  offenses,  but  charges  that  the 
otfense  named  was  committed  **at  divera 
times."  And  yet  he  was  tried  and  convicted 
under  this  complaint  of  three  hundred  and 
seven  distinct  offenses,  and  punishment  was 
imposed  for  each  one.  To  the  defective 
character  of  the  complaint  the  majority  of  the 
court  say.  in  their  opinion,  as  though  it  was  a 
BufiScient  answer,  that  the  form  of  the  com- 
plaint is  authorized  by  the  laws  of  Vermont, 
and  that  under  it  any  number  of  offenses  may 
be  proved;  and  that,  as  the  accused  did  not 
ti^e  the  point  either  before  the  histice  of  the 
peace  or  the  county  court  that  there  was  any 
defect  or  want  of  fullness  in  the  complaint, 
such  point  was  waived.  To  this  I  answer  that 
the  fact  that  the  Ledslature  of  Vermont  may 
have  authorized  the  loose  form  of  accusation 
used  and  allowed  the  trial  of  a  multitude  of 
offenses  under  an  imperfect  description  of  one, 
does  not  render  the  proceeding  due  process  of 
law  any  more  than  if  it  had  attempted  to 
authorize  trials  of  criminal  offenses  without 
any  accusation  in  writing.  Due  process  of 
law  required  a  specific  description  of  all  the 
offenses  for  which  the  defendant  was  to  be 
put  on  trial.  Proceeding  without  it  was  not 
due  process  of  law;  and,  In  my  Judgment,  no 
legislation  of  Vermont  could  make  it  so.  And 
it  is  to  me  a  surprising  doctrine  that  a  partj 
can  be  tried  for  and  convicted  of  a  criminal 
offense  not  aUeged  against  him,  and  after- 
wards, when  the  sentence  is  attempted  to  be 
enforced,  can  be  prevented  from  taking  the 
objection  that  no  offense  was  charged  in  the 
accusation,  becauae  no  defect  of  that  kind  was 
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urged  at  tbe  trial.  80  far  from  tbe  defect 
being  waived,  or  he  being  then  estopped  from 
1 118181  iDg  opoD  the  oblectioQ  by  his  previous 
KileT^ce,  I  think  be  could  Justly  claim  that  the 
wliole,  proceeding  was  a  nullity »  a  mere  mock- 
ery of  justice. 

*ic  is  tbe  established  rule  of  the  common 
1>iw,  which  has  prevailed  in  England  and  in 
this  country  since  the  revolution  of  1688,  if 
not  for  a  period  anterior  to  it,  that  in  all  crim- 
inal prosecutions  the  accused  must  be  informed 
of  the  nature  and  cause  of  the  accusation 
against  him.  It  is  the  law  of  eveiy  civilized 
community,  and  in  no  ease  can  there  he,  in 
criminal  proceedings^  due  process  of  law  where 
tfve  accused  is  not  thus  informed.  The  infor- 
mation which  he  is  to  receive  is  that  which 
will  acquaint  him  with  the  essential  particulars 
of  the  offense,  so  that  he  may  appear  in  court 
prepared  to  meet  every  feature  of  the  accusa- 
tion against  him.  As  said  by  Chief  Justice 
Qibsou  of  the  Supreme  Court  of  Pennsylvania 
in  Uartmann  v.  Com.,  6  Pa.  60,  66:  "Pre 
cision  in  the  description  of  the  offense  is  of  the 
last  importance  to  the  innocent;  for  it  is  that 
which  marks  the  limits  of  the  accusation  and 
fixes  the  proof  of  it.  It  is  the  only  hold  he 
has  on  the  Jurors,  judges  as  they  are  of  tbe 
fact  and  the  law."^ 

Mr.  Justice  HarUui  dissentine: 

I  do  not  think  that  this  writ  of  error  should 
be  dismissed  for  want  of  Jurisdiction. 

The  bupreme  Court  of  Vermont,  at  its  Oc- 
tober term,  1885,  decided  the  following  cases: 
State  "7.  CNeil,  No.  27,  the  present  case,  in 
which  the  respondent  was  chargCMl  with  selling 
intoxicating  liquors  contrary  to  law;  State  v. 
CJ^eil,  No.  28,  in  which  he  was  diaiged  with 
keeping  intoxicating  liquors  with  intent  to 
sell,  etc.;  State  v.  Fottr  Jugs  of  Intoxicating 
Liquor,  National  Express  Ob.,  daimant.  No. 
25;  State  v.  Sixty-eight  Jugs  of  Intoxicating 
Liquor^  National  Express  Co,,  daimant.  No. 
26.  They  were  disposed  of  at  the  same  time, 
and  in  one  opinion  delivered  by  Chief  Justice 
Rovce.  State  v.  CNea,  68  Vt  140,  150,  151, 
166,  1  New  Eng.  Rep.  775.  It  is  shown  by  the 
report  of  the  cases  that  O'Neil  expressly  in- 
voked for  his  protection  that  clause  of  the 
Constitution  of  the  United  States  which  gives 
Congress  power  to  regulate  commerce  among 
the  states.  His  exception  was  in  these  words* 
*'The  State  cannot  prohibit  or  regulate  inter- 
state commerce."  We  give  the  very  words  of 
the  exception,  because  of  tbe  statement  in  the 
opinion  of  this  court  that  no  such  point  was 
passed  upon  in  this  case  by  the  Supreme  Court 
of  Vermonu  68  Vl.  150,  1  New  Eng.  Rep. 
775.  A  like  exception  was  taken  by  the  claim- 
ant in  cases  Kos.  25  and  26,  in  these  words: 
**Congress  has  exclusive  power  to  regulate 
commerce  among  the  states."  58  Vt.  154,  1 
New  Eng.  Rep.  775.    In   disposing  of  this 

auestion,  the  court,  in  its  opinion,  common  to 
U  the  cases  before  it,  among  other  things, 
said:  '*If  it  were  competent  for  persons  or 
companies  to  become  superior  to  state  laws  and 
police  regulations,  and  to  override  and  defy 
them  under  the  shield  of  Uie  Federal  Constitu- 
tion simply  by  means  of  conducting  an  inter- 
state trattic,  it  would  indeed  be  a  strange  and 
deplorable  condition  of  things.    Tbe  right  of 

468 


tbe  States  to  regulate  tbe  traflSc  in  lotnxinitin^ 
liquors  has  been  settled  by  the  Uuited  SiattfS 
Supreme  Court  in  the  License  Cases,  46  U.  S. 
5  How.  577  [12:  2891.''  The  opinion  ck*d 
with  these  words:  "The  result  is  that  in  lo^ 
cases  of  the  State  v.  O^Neil,  numbers  27  and 
28,  the  respondent  takes  nothing  by  his  ex 
ceptions;  and  in  the  cases  of  the  State  v.  In- 
toxicating liquor.  National  Express  Compaov. 
claimant,  numbers  25  and  26,  tbe  Jadgment* 
are  afiirmed."  And  one  of  the  assignmeotB  of 
error  in  this  court  is  to  the  effect  that  tbe  court 
below  erred  in  adjudging  that  tbe  statute  of 
Vermont,  in  its  application  to  the  facts  of  this 
case,  was  not  in  conflict  with  the  commerce  ^ 
clause  of  the  Constitution  of  tbe  United  Siatf«.  1* 
How,  then,  can  this  court  decline  to  coosidfr 
the  question,  distinctly  raided  by  O^eil  io  tbe 
court  below,  as  well  as  here,  namely,  that  tbe 
transactions  on  account  of  which  he  was  prow- 
cuted  constituted  interstate  commerce,  wbidi 
was  not  subject  to  regulation  by  the  ScateT 
The  defendant  having  expressly  excepted  u> 
the  judgment  lagainst  him  upon  tbe  fn^ooad 
that  it  was  not  consistent  with  tbe  power  of 
Congress  over  commerce  among  tbe  states,  and 
the  Sopreme  Court  of  Vermont  baring  ad- 
Judged  that  he  could  take  nothing  by  his  ex- 
ception, bow  can  it  be  said  that  this  questioo 
was  not  presented  to  and  was  not  detennined 
by  that  court  adversely  to  the  accused?    ^^ 

But  if  it  were  true  that  the  court  below  (fid 
not,  in  fact,  pass  upon,  but  ignored,  thb  ques- 
tion, with  respect  to  O'Neil,  and  restricted  ks 
observations  to  the  cases  in  which  the  National 
Express  Company  was  claimant,  fit  would  aoi 
follow  that  this  court  is  without  Jurisdfictkm 
to  determine  it  We  have  often  held  that  a 
Judgment  of  the  highest  court  of  tbe  Siatc 
which  failed  to  recognize  a  Federal  right 
specially  set  up  and  claimed,  ought  not  to  be 
disturbed,  unless  its  necessary  ^eei  was  10 
deny  that  right,  or  where  it  proceeded,  m 
part,  upon  another  and  distinct  ground,  not 
involving  a  Federal  question,  but  ralfideat  u» 
itsdf,  to  maintain  the  Judgment  without  refer- 
ence to  that  question.  San  F)raneise9  v.  ."Urff. 
188  U.  S.  65,  66  [88:  5701;  Beaupre  t.  Atff«. 
188  U.  8.  897, 401X84:  991, 9921  Now,  ft  mtv 
be  true,  as  I  think  it  is,  under  the  facts  of  th»^ 
case,  that  the  title  to  the  liquors  sokl  bj  O'Nri) 
did  not  pass,  and  he  did  not  intend  it  abooU 
pass,  from  him  upon  the  delivery  to  tbe  exprr«» 
company,  in  New  York,  of  the  jugs  or  vesieto 
containing  the  liquors,  and,  therefore,  thai 
tlie  sales  were  not,  in  law,  consummated  uatil 
the  liquors  were  received  in  Vermont  and  paid 
for  there  by  tbe  vendee.  Still,  tbe  qoestkn 
remained,  whether  the  sending  of  the  Kquon 
from  Whitehall,  New  York,  to  Rutland.  Vfi- 
mont,  was  or  was  not  interstate  comroerrr 
protected  by  the  Constitution  of  the  Uoiif<l 
states.  The  contention  of  the  defeodaBi  io 
this  court,  as  it  was  in  the  court  below.  i«, 
that,  even  if  the  sales  were  not  coosummatrd 
until  the  liquors  were  delivered  to  tbe  rrfpKi-  H 
ive  vendees,  he  had  the  right,  under  that  ta* 
strument,  to  send  the  liquors  into  Vermonf. 
and  deliver  them  there,  in  the  original  pack- 
ages, that  is,  in  bigs  or  other  veaseK  upoa 
payment  of  the  price  charged.  And  tbe  nect^ 
sary  effect  of  the  Judgment  was  to  deoj  tbii 
right,  thus  distinctly  asserted.    Tbe  deoMua 
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that  the  tales  were  consammated  in  Vennont, 
tod,  oonaequeDtly,  that  the  defendant  violated 
tbe  lawff  of  that  State,  in  doing  what  be  did 
there,  by  his  agents,  is  not,  in  itself,  sufficient 
to  support  the  Judgment,  except  upon  the 
theory  that  he  had  no  right,  under  the  Consti- 
toUon  of  the  United  States,  to  send  the  liquors 
ioto  Yermoot  to  be  there  delivered  in  tbe 
ongioal  packages.  It  seems  to  me  entirely 
dear,  in  any  view  of  tbe  case,  that  tbe  court 
below  neoessarilv  determined,  adversely  to  tbe 
<icfeodant,  a  right  specially  set  up  and  claimed 
by  him  under  tbe  Federal  Constitution. 

Id  view  of  what  I  have  said,  it  is  proper  to 
«tate  that,  in  my  judgment,  tbe  sending  by 
tbe  defendant  from  Whitehall,  New  York,  to 
Rutland   county,    Vermont,    of   intoxicating 
liquors,  in  jugs,  bottles,  or  flasks,  to  be  deli^r- 
tnd  only  upon   tbe  payment  of  tbe  price 
charged  for  the  liquors,  were  not,  in  any  fair 
ieose,  transactions  of  interstate  commerce  pro- 
tected by  tbe  Constitution  of  tbe  United  States 
against  the  laws  of  Vermont  refrulating  tbe 
selling,  ^ving  away,  and  furnishing  of  intox- 
icating liquors  within  its  limits.    Tbe  defend- 
ant, in  enect,  engaged  in  tbe  business  of  sell- 
iog,  through  agents,  by  retail,  in  Vermont, 
intoxicating  liquors  shipped  by  him,  for  that 
purpose,  into  that  State  from  another  State. 
What  he  did  was  a  mere  device  to  evade  the 
statutes  enacted  by  Vermont  for  tbe  purpose 
of  protecting  its  people  against  the  evils  con- 
fessedly resulting  from  the  sale  of  iotoxicating 
liquors.    Tbe  doctrine  relating  to  "original 
packages  **  of  merchandise  sent  from  one  state 
to  another  State  does  not  embrace  a  business 
ef  that  character.     But  whether  this  be  so  or 
not  is  a  question  ihk  court  has  jurisdiction  to 
determine  in  the  p&^sent  case,  and  it  is  clearly 
tbe  right  of  the  defendant  to  have  it  deter- 
mbed.    If  the  jugs,  bottles,  or  flasks,  contain 
ing intoxicating  liquors  sent  into  Vermont  from 
tbe  defendant^  place  of  business,  over  tbe 
border,  were  original  packages,  the  shipment 
of  which  into  that  State,  pnor  to  tbe  passage 
of  the  Act  of  Congress  of  August  8th,  1890. 
chap.  728,  26  Stat,  at  L.  818,  known  as  the 
Wilson  statute^  were  protected  by  the  Consti- 
tution of  the  United  States  againT.  state  inter- 
ference until  delivered  to  the  ooiKdgnees,  he  is 
cndtled,  upon  the  principles   announced  in 
Leisyy,  Hardin,  135  U.  S.  100  [C!:  128],  to  a 
reversal  of  the  judgment.      # 

But  there  is  another  reason  why  this  writ  of 
error  should  not  be  dismissed  for  want  of 
jurisdiction.  The  defendant  contended  in  the 
court  below  that  the  judgment  of  the  Rutland 
county  court  inflictea  upon  him,  in  violation 
of  tbe  Constitution  of  tbe  United  States,  a 
punishment  both  cruel  and  unusuaL  It  is  not 
disputed  that  he  distinctlv  made  this  point 
And  tbe  question  was  decided  against  him  in 
tiie  court  Delow.  It  is  true  tbe  assignments  of 
error  do  not,  in  terms,  cover  tiiis  point,  but  it 
is  competent  for  tbis  court  to  consider  it, 
because  we  have  jurisdiction  of  the  case  upon 
tbe  grounds  already  stated.  I  fully  concur 
with  Mr,  Jvstiee  Field,  that  since  tbe  adoption 
of  tbe  14th  Amendment,  no  one  of  the  funda- 
mental rights  of  life,  liberty,  or  properly, 
recognized  and  guaranteed  by  tbe  Constitution 
<d  tbe  United  States,  can  be  denied  or  abridged 
^  a  State  in  respect  to  any  person  within  its 


jurisdiction.  These  rights  are,  principally, 
enumerated  in  the  earlier  amendments  of  the 
Constitution.  They  were  deemed  so  vital  to 
the  safety  and  security  of  the  people,  that  the 
absence  irom  tbe  Constitution,  adopted  by  tbe 
convention  of  1787,  of  express  guarantees  of 
them,  came  very  near  defeating  the  acceptance 
of  that  instrument  by  tbe  requisite  number  of 
states.  Tbe  Constitution  was  ratified  in  the 
belief,  and  only  because  of  the  belief,  encour- 
aged by  its  leading  advocates,  that,  immedi- 
atelv  upon  the  organization  of  the  Grovernment 
of  the  Union,  articles  of  amendment  would  be 
submitted  to  tbe  people,  recognizing  those  es- 
sential rights  of  life,  liberty,  ana  property 
which  inhered  in  Anglo-Saxon  freedom,  and 
which  our  ancestors  brought  with  them  from 
the  mother  country.  Among  those  rights  is 
immunity  from  cruel  and  unusual  punish- 
ments, secured  by  the  8th  Amendment  against 
Federal  action,  and  by  the  14th  Amendment 
against  denial  or  abridgment  by  the  states. 
A  judgment,  therefore,  of  a  state  court,  even 
if  rendered  pursuant  to  a  statute,  inflicting  or 
allowing  tbe  infliction  of  a  cruel  and  unusual 
punishment,  is  inconsistent  with  tbe  supreme 
law  of  the  land.  The  judgment  before  us  by 
which  tbe  defendant  is  confined,  at  hard  labor, 
in  a  House  of  Correction,  for  tbe  term  of 
19,914  days,  or  fifty-four  years  and  two  hun- 
dred and  four  days,  inflicts  punishment, 
which,  in  view  of  the  character  of  the  offenses 
committed,  must  be  deemed  cruel  and  unusual. 
Without  noticing  other  questions,  I  am  of 
opinion  that  upon  the  ground  last  stated  the 
judgment  should  he  reversed. 

Mr.  Jvstice  Brewer  authorizes  me  to  say 
that  in  the  main  he  concurs  with  the  views 
expressed  in  this  opinion. 


THE  SHIP  BLUE  JACKET,  htr  tackle,  eta, 
D.  O.  Mills,  Owner,  AppL^ 

V. 

THE  TACOMA  MILL  COMPANY. 

(8ee8.C;  .**The  Blue  Jacket,**  Beporter^  ed. 

871-894.) 

Appeal  from  territorial  eourt^eailing  rufe— 
lookout — collision  of  veeeeU—duty  of  steam' 
sMp— extreme  danger, 

L  On  appeal  from  the  Supreme  Court  of  a  Terrl* 
tory  where  there  is  oo  bill  of  exoeptioiis,  the  ooiy 

NOTB.— ^  to  eoaieUm^  rvies  for  avoiding:  steam' 
or  meeting  steamer,  see  note  WUIiamson  v.  Barrett, 
14:  68. 

As  to  rights  of  steam  and  aattlng  vessels  with  reU 
orenee  to  each  other  and  in  passing  and  meeting^  see 
note  to  St.  John  v.  Paine,  18:  S37. 

As  to  vessel  overtaking  another^  see  note  to  The 
Abbotsford  v.  Johnson,  25:  168. 

As  to  measure  of  dameiges  for  coUlsions,  see  notes 
to  Smith  V.  Condry,  11: 86,  and  The  Amiable  Nancy. 
4:466. 

As  to  damages^  where  two  vessels  are  at  faidU  for 
Iniury  to  another,  see  note  to  City  of  Hartford  v. 
Bideout,  24:  960. 

Am  toreview,  by  United  States  Supreme  Oourtof 
territorial  decisions,  extent  and  manner  of:  distino" 
tion  between  an  appeal  and  awrit  of  error,  see  note 
to  Miners  Bank  of  Dubuque  v.  Iowa,  18:  867. 
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Oct.  Tnui, 


4ue0tion  18  whether  the  findings  of  fact  made  by 
the  court  support  the  conoluslona  of  law  which 
it  made. 
S.  If  two  ships,  one  of  whloh  Is  a  salUnflr  ship  and 
the  other  a  steamship,  are  prooeedlniir  in  such  di- 
rections as  to  involve  risk  of  collision,  the  steam- 
ship must  keep  out  of  the  way  of  the  sailing  ship 
and  the  latter  must  keep  her  course. 

5.  The  absence  of  a  lookout  is  not  material,  where 
the  presence  of  one  would  not  have  availed  to 
prevent  a  collision. 

4.  Where  there  is  no  special  circumstance  which 
renders  a  change  of  course  on  the  part  of  a  sail- 
ing ship  necessary  or  excusable  when  about  to 
meet  a  steamship,  she  cannot  be  excused,  under 
article  28  of  the  navigation  rules  of  1886,  for  Buoh 
change  dt  her  course. 

6.  Under  article  18,  of  navigation  rules  it  is  the 
duty  of  a  steamship  to  slacken  her  speed,  or  to 
stop  and  reverse,  only  if  her  approach  to  another 
ship  involves  risk  of  colli  ion. 

6w  If  a  steam  vessel  has  been  brought  into  extreme 
danger  by  the  fault  of  a  sailing  vessel,  the  steam 
vessel  will  not  be  held  to  blame  for  any  error  of 
judgment  at  the  time;  especially  where  nothing 
she  could  have  done  would  have  averted  the  col- 
lision and  she  did  everything  she  could  .to  that 
end* 

[No.  241.] 

Argtied  March  if 4,  fS,  189g,    Bedded  April  4, 

1892. 

APPEAIi  from  a  decree  of  the  Supreme 
Court  of  the  Territoryof  Wasbingtoo,  af- 
finning  the  decree  of  the  I)istrict  Court  of  the 
Third  Judicial  District  of  Washington  Terri- 
tory ^bicb  decreed  that  the  Tacoma  MiU  Com- 
pany recover  from  the  claimant  of  the  ship 
111,048.75  and  costs,  and  that  the  stipulators 
for  the  claimant  of  the  ship  pay  that  sum  and 
the  costs  into  court,  and  that  in  case  they  fail 
to  do  so  a  summary  Judgment  should  l>e  en- 
tered against  them  for  said  amount  and  execu- 
tion sbould  issue  therefor,  and  dismissing  the 
cross  libel.    Affirmed, 

See  same  case  below,  8  Wash.  Ter.  581. 

The  facts  are  stated  in  the  opinion. 

Mr,  John  B.  Allen*  for  appellant: 

The  libelant  is  entitled  to  a  decree  dismiss- 
ingtbe  cross  libel  at  the  costs  of  cross-libelaut 

The  OitiUa  d  The  BeeUete,  108  U.  S.  6d9 
(26:  599):  Nefo  Ywk  db  B,  Tranep.  Co.  ▼.  PhU- 
adelphia  dt  S.  8.  Nat,  Co.  63  U.  S.  22  How. 
461  (16:  897);  The  Lauras.  Ro9e  28Fed.  Rep. 
108;  The  Beta,  40  Fed.  Rep.  899;  The  OakUea, 
92  U.  S.  489(28:  727);  The  Anne  E.  Valentine, 
22  Fed.  Rep.  620;  St.  John  v.  Paine,  51  U.  S. 
10  How.  557  (18:  587);  Chamberlain  v.  Ward, 
62  U.  S.  21  How.  548(16:  211);  QoeleeY.  Shute, 
59  U.  S.  18  How.  468  (15:  462);  The  Ottawa, 
70  U.  S.  8  Wall  269  (19: 166);  The  Hunter, 
No.  2,  22  Fed.  Rep.  795;  The  mlcon,  86  U.  S. 
19  Wall.  75  (22:  98);  The  Carroll,  75  U.  S.  8 
Wall.  802,  808  (19:  892,  898);  Qitkep  v.  The 
Beta,  44  Fed.  Rep.  889;  Tfte  Schmidt  v.  The 
Beading,  48  Fed.  Rep.  898;  The  Teutonia,  90 
U.  S.  28  Wall.  77  (28:  44);  The  George  Mur- 
ray, 22  Fed.  Rep.  117;  The  Alaska,  22  Fed. 
Rep.  552;  The  A.  W,  Thompeon,  89  Fed.  Rep. 
115;  Tlie  Jeeeie  W.  Knight  v.  The  Wm,  B. 
MeCabe,  45  Fed.  Rep.  590;  The  Fannie,  78  U. 

5.  11  Wall.  240  (20:  115);  The  Benefactor,  102 
U.  S.  218  (26:  1 .8);  The  Wenona,  84  U.  S.  19 
Wall.  41  (22:  52);  The  Gray  Eagle,  76  U.  S. 
9  Wall  505  (19:  741);  Tlte  Continental,  81  U. 
8.  14  Wall.  8^  (SO:  801). 


Mr.  John  H.  Hitehell*  for  appellee: 
Where  two  vessels,  one  of  which  is  a 
and  the  other  a  sailing  vessel,  are  proceecfiBg 
in  such  a  direction  as  to  involve  a  nsk  of  eol- 
lision,  the  sailing  vessel  must  keep  her  ooorse. 
This  duty  is  imperative. 

Steering  and  Sailing  Rules,  Noe.  22. 28  U.  a 
Stat,  at  L.  1885.  pp.  441,  442;  Desty,  Coo. 

6  Nav.  44;  The  John  L.  Haebrtmei,  98  U. 
S.  405  (28:  962);  Desty,  Ship.  &  Adm.  ^  371; 
Cohen,  Adm.  Law,  219;  The  Adriatic.  107  U. 
S.  517  (27:  498);  The  Free  StaU,  91  U.  &  209 
(28:  299);  T/ie  Scotia,  81  U.  8.  14  WalL  179 
(20:  822);  The  lUinoU,  108  U.  S.  298  (26:  58^ 
The  S.  C.  Tryon,  105  U.  8.  267  (26: 102«);  7%e 
AUiauee,  89  Fed.  Rep.  476;  The  America,  87 
Fed.  Rep.  818;  The  SunnyMe,  91  U.  8.  209 
(28:  802). 

If  a  steamer  adopt  proper  measures  of  pn- 
caution  to  avoid  a  collision  with  a  tcbooDcr 
which  would  have  been  effective  if  the 
schooner  had  not  changed  her  course,  she  ia 
not  chargeable  for  the  consequences  of  the  ooA 
lision. 

The  Potomac,  75  U.  8.  8  Wall.  590  (19:  511); 
The  Scotia,  81  U.  8.  14  Wall.  170  (20:  8^>: 
The  niinoie.  108  U.  8.  298  (26:  562);  The  S, 
C.  Tryon,  105  U.  8.  267  (26:  1026);  The  Omrm 
Davideon  v.  The  Virginia.  24  Fed.  Rep.  765. 

The  steamer  must  be  mansge^  upon  the  aap- 
position  that  the  sailing  vessel  wdl  keep  her 
course,  and  if  she  does  this  and  acollisaoo 
results  from  the  sailing  vessel  not  doing  so. 
the  sailing  vessel  is  alone  at  fault. 

The  Free  State,  91  U.  8.  200  (23:  299);  A. 
John  ▼.  Paine,  51  U.  8. 10  How.  5^3(18:  519); 
The  Scotia  81  U.  8.  14  Wall.  170  (20:  82£). 

The  sailing  vessel  is  as  much  bound  to  keep 
her  course  as  the  steamer  is  to  keep  oat  of  the 
way. 

the  lUinoie,  108  U.  8.  298  (26:  562);  TV 
EUen  Holgate  v.  The  JOinoie,  18  Phila.  470; 
The  Clara  Datideon  v.  The  Virginia,  24  Fed. 
Rep  768. 

If  it  appears  that  the  steamer  took  the  ptt- 
cautions  which  would  have  been  proper  if  the 
sailing  vessel  had  kept  her  coarse  and  that  the 
collisfon  was  caused  by  an  unexpected  chaace 
of  course  on  the  part  of  the  sailing  vettel,  the 
sailing  vessel  is  liable  for  all  damages  op* 
casioned  then  by. 

The  Jay  Gould,  7  Ben.  566;    The    Vkge, 

7  Ben.  495;  The  Gerard  Stuyteeant,  8  Ben.  181 
Steamers  are  not  bound  to  suaid  saiUag 

vessels  against  their  own  miscooduct. 

The  2VfW  Jereey.  Olcott,  415;  The  Nephme, 
Olcott,  494;  The  WiUiam  Toung,  Okott,  41; 
I7ie  New  Champion,  Abb.  Adm.  205-207. 

From  the  time  that  the  vessel's  cokmd 
lights  would  be  discovered  bv  the  proper  look- 
out the  steamer  has  the  rl^ht  to  shape  her 
course  so  as  to  discharge  with  certainty  aad 
safety  the  duty  of  keeping  out  of  the  wi^  \m- 
posed  by  law,  and  the  other  yeasel  within  tha 
same  rule  is  probibited  from  changing  exoepi 
at  her  oeril 

Mc  WiUiame  v.  The  Vim,  12  Fed.  Rc».  Ml 

As  the  Blue  Jacket,  aocordinft  to  ODdiB| 
xiY.,  deviated  from  a  rule  of  navi^tioo.  aad 
as  a  presumption  of  fault  thereby  anses  agabA 
her,  the  burden  of  proof  is  thrown  apon  ber  to 
show  that  the  collision  was  not  occaatoocd  by 
such  deviation. 

114  r.  ft. 


im. 


The  Blub  Jacilbt  v.  Tacoma  Mill  Co. 
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fleory,  Adm.  Jar.  &  Proc.  248;  The  Oot- 
tiea,  76  U.  S.  9  WaU.  680  (19:  804);  The 
Roman,  14  Fed.  Rep.  61;  The  Elean&ra,  17 
Blatcljf.  88;  The  Scotia,  81  U.  B.  14  Wall.  170 
CiO:  b22);  The  Great  Bepublie,  90  U.  8.  28 
Will  84  (23:  68);  New  York  it  L.  U.  8.  Mail 
Co,  V.  RumbaU,  62  U.  S.  21  Uow.  872(16: 144); 
CobcD's  Adm.  220;  The  A.  Denieke,  3  Cliff. 
132;  The  Corruliui  C.  Vanderbilt,  Abb.  Adm. 
364;  The  Pilot,  1  Biss.  163;  The  Commerce,  8 
W.  Rob.  287. 

Tbe  cases  In  which  a  yessel  is  bound  to  dis- 
obey a  posithre  rule  which  requires  her  to  keep 
ber  course  on  meeiiog  a  steamer,  and  in  which 
ibe  U  chargeable  as  l^ine  at  fault  in  not  doing 
10,  are  Tery  rare  indeed,  if  indeed  any  such 
caae  ever  occurs. 

FartoeU  v.  The  J.  K  Starin,  2  Fed.  Rep. 
106;  The  General  U.  S.  Grant,  6  Ben.  466; 
The  Clara  Davideon  v.  The  Virginia,  24  Fed. 
Rep.  765;  The  AdHai'C,  107  U.  8. 612  (27:  497). 
This  case  is  not  dissimilar  to  the  case  of  The 
A  P.  Oranrner,  8  Fed.  Rep.  628. 

Tbe  lack  of  a  proper  lookout  is  immaterial 
Qoless  it  is  shown  that  this  fact  has  contributed 
to  tbe  collision. 

The  Farragut,  77  U.  8.  10  Wall.  384 
a9:  946);  The  Fannie,  78  U.  8.  11  Wall.  2b8 
130:  114);  The  Dexter,  90  U.  8.  28  Wall.  «9 
(23:  84);  The  Miltoaukee,  Brown's  Adm.  818; 
ne  General  Franz  Sigel,  6  Beo.  550:  Henry's 
Adm.  Juris.  &  Proc.  241;  The  GrapeeJiot,  22 
Fed.  Rep.  128;  Cofien  ▼.  The  Mary  T.  Wilder, 
Ttoey.  567;  The  George  Murray,  22  Fed.  Rep. 
117;  The  Annie  LindOey,  104  U.  S.  185,  191 
(2«:  716,  719);  The  .dfacoocftee,  187  U.  8.  840 
(34:  690). 

Tbe  question  as  to  whether  tbe  lack  of  a 
proper  lookout  contributed  to  the  collision  lb 
one  of  fact. 

The8,B.  Wheeler,  87n.  8. 20  Wall.  885,  886 
(2S:385/. 

Tbe  Blue  Jacket  was  in  fault  in  not  having 
ber  tide  lights  placed  or  constructed  so  as  to 
sbow  a  uniform  and  unbroken  light  over  an 
trcof  tbe  horizon  of  ten  points  of  the  compass, 
or  10  fixed  as  to  throw  a  light  from  right  ahead 
to  two  points  abaft  tbe  b^un  on  tbe  side  of  tbe 
ship  on  which  said  lights  were  respectively 
placed. 

Tbe  fact  that  her  lights  were  not  placed  as 
prescribed  by  law  raises  a  presumption  that  she 
WM  ID  fault 

Taylor  v.  Harvood,  Taney,  487;  The  Par- 
ientmrg,  5  Blatchf.  247;  The  Ontario,  2  Low, 
40;  The  Roman,  14  Fed.  Rep.  61;  The  Lamb,  22 
Fed.  Rep.  822;  Desty,  8hip.  &  Adm.  §  864. 
L  cense  is  not  essential  where  officer  is  found 
competent  and  faithful 
The  Uvnter  JVo,  f,  22  Fed.  Rep.  795. 
A  steamer  is  not  bound  to  take  measures  to 
tyoid  a  collision  such  as  slacking  speed,  slop- 
pirg  and  reversing,  if  there  appears  to  be  no 
danger  of  a  collision  if  tbe  sailing  vessel  she  is 
meetiog  does  not  violate  the  rules  of  naviga- 
tion. 

ne  Free  8taU,  91  U.  8.  200  (28:  299);  The 
^otia,  81  U.  8.  14  Wall  170  (20:  822j;  Een- 
«MJf  V,  The  Sarmatian,  2  Fed.  Rep.  91 1. 

Ii  does  not  appear  from  the  pleadings  that 
ibe  captain  of  the  Blue  Jacket  ever  made  any 
protest 

U4  U.  8. 


Conkling,  IT.  8.  Adm.  689:  Tfie  Emma,  W. 
Rob.  815;  Dickson,  Law  of  Shipping,  166. 

The  burden  is  on  the  appellant  to  show  error. 
Every  presumption  is  in  favor  of  the  decree 
below 

The  Juniata,  98  U.  8.  889  (28:  980);  The  8, 
B.  WneeUr,  87  U.  8.  20  Wall.  885  (22:  385). 

If  when  a  collision  had  become  imminent  by 
reason  of  tbe  fault  of  tbe  Blue  Jacket  any  error 
was  committed  in  extremis  by  those  in  charge 
of  the  tug  tbe  tug  is  not  responsible  therefor. 

The  Benefactor,  102  U.  8.  216(26:  157);  Th^ 
Maggie  J.  Smith,  123  U.  8.  844  (81:  175). 

The  vessel  which  ought  to  hold  her  course, 
must  not  embarrass  the  vessel  whose  duty  it  ia 
to  keep  out  of  the  way  by  a  change  of  course. 

The  Catherine  v.  Dickinson,  58  U.  S.  17  How. 
170  (15:  238);  The  lUinois,    103    U.   8.   299- 
(26:  562);  The  Clara  Davidson  y.  The  Virginia^ 
24  Fed.  Rep.  765. 

A  steamer  is  not  bound  to  take  precautiona 
until  danger  of  a  collision  is  apparent;  she  need 
not  change  ber  course  or  slacken  her  speed  the. 
instant  ^e  comes  in  sight  of  a  sailing  vessel. 

The  Free  State,  91  if.  8.  200  (28:  299);  The 
Scotia,  81  U.  S.  14  Wall  170  (20:  822);  Th& 
Rirhmond,  108  U.  8.  542  (26:  814). 

When  both  courts  below  have  concurred  in 
the  decision  of  questions  of  fact — ^parties  ought 
not  to  expect  this  court  to  reverse  such  a  decree 
by  raising  a  doubt  founded  on  the  number  or 
credibility  of  witnesses. 

NeweU  v.  I/orton,  70  U.  8.  8  Wall  257 
(18:  271);  The  Uypodame,  78  U.  8. 6  Wall.  216 
(18:  794);  The  8.  B,  Wheeler,  87  U.  8. 20  Wall 
885  (22:  8H5);  The  Lady  Pike,  88  U.  8.  21 
Wall.  1  (22:  499);  Tlie  Bie/imond,  108  U.  8.  543 
(26:  451). 

Where  a  fact  is  necessary  to  create  or  excuse 
liability  and  does  not  appear  in  the  findings  of 
fact,  it  is  treated  as  not  proven. 

Henry,  Adm.  Jur.  &  Froc.  898;  Sun  Mvt, 
Ins.  Co,  V.  Ocean  Ins.  Co,  107  U.  8  485 
(27:  837). 

The  Blue  Jacket  should  have  shown  a  lighted 
torch  or  have  given  some  other  signal  to  warn 
the  steamer  of  her  intended  change  of  course. 

Kennedy  v.  The  Sarmatian,  2  Fed.  Rep. 
916-918;  rhe  Ijouisinna,  2  Ben.  379;  The 
Famley,  8  Fed.  Rep.  629. 

Mr.  </i/«t»beBI»tehford  delivered  the  opin- 
ion of  tbe  court: 

On  tbe  lltb  of  June,  1885,  about  2  o'clock 
in  tbe  morning,  tbe  steam  tug  Tacoraa  was 
towing  the  bark  Colusa,  of  about  1,200  tons 
burthen,  laden  with  lumber  and  bound  on  a 
voyage  to  San  Francisco,  California,  from 
Port  Townsend,  in  tbe  Territory  of  Washing- 
ton, to  Cape  Flattery,  the  bark  being  towed  by  a 
hawser  about  150  fathoms  long,  and  the  stern 
of  the  tug  being  about  750  feet  ahead  of  the 
stem  of  the  bark.  When  the  tug  and  the  bark 
were  about  four  miles  to  tbe  north  of  Ediz 
Hook  light,  in  the  straits  of  Fuca,  in  the  Ter- 
ritory of  Washington  they  were  steering  west 
southwest  half  west,  and  moving  along  a  path 
west  half  south,  at  the  rate  of  about  two  miles 
an  hour  by  the  land.  The  ship  Blue  Jacket, 
of  San  Francisco,  was  on  her  way  from  that 
city  to  Seattle,  in  the  Territory  of  Washington, 
and  when  she  was  about  two  miles  from  the 
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tutioD  of  this  suit,  the  principal  part  before 
and  the  balance  after  the  death  of  J.  8.  Water- 
man. 

So  demand  was  made  upon  R.  W.  Water- 
man or  Porter  at  any  time  within  twelve 
months  after  May  14th,  1881,  for  a  coovey- 
ance,  nor  until  after  the  death  of  J.  S.  Water- 
man. ( 

This  suit  and  the  decree  below  proceeded 
upon  the  general  ground  that  the  writing  of 
Alay  14th,  1881,  was  intended  to  pass,  and  was 
accepted  as  passing,  a  present  interest  of 
twenty-four -onehundredths  in  the  property 
covered  by  its  provisions,  and  required  R.  W. 
Waterman  to  convey  such  interest  at  any 
time,  before  or  after  the  expiration  of  twelve 
months  from  that  date,  on  the  demand  by  J. 
8.  Waterman,  his  heirs,  adminstrators,  or  as- 
signs of  a  conveyance.  The  defendant  dis- 
puted this  interpretation  of  that  instrument 
and  insisted  that  it  was  given  and  accepted 
only  as  security  for  such  moneys  as  J.  8. 
Waterman  might  advance  for  the  development 
or  management  of  this  property. 

We  cannot  assent  to  the  view  taken  by  the 
court  below.  The  bill  alleges— and  the  evi- 
dence fully  sustains  the  allegation — that  when 
the  writing  in  question  was  given,  the  title  to 
this  property  was  in  dispute,  and  that  its  de- 
Telopment  and  improvement  involved  the  ex- 
penditure of  large  sums,  great  risk  of  the 
total  loss  of  everything  invested  in  it,  and  un- 
certainty of  profit.  Under  these  circum- 
stances, J/  B.  Waterman,  according  to  the 
decided  preponderance  of  the  evidence,  did 
not  wish  to  become  a  part  owner  of  the  prop- 
erty or  to  incur  the  responsibility  of  develop- 
ing and  managing  it  in  conjunction  with  his 
brother  and  Porter.  He  was  entirely  willing, 
indeed,  Anxiouf,  to  assist  his  brother,  but  was 
fiot  willing,  at  the  outset,  to  take  an  interest 
in  the  proper^,  or  to  become  connected  with 
them  in  business.  His  chief  concern  then 
was  to  secure  the  repayment  of  sums  ad- 
▼anced  and  to  be  advanced  by  him  to  his 
brother  and  Porter  for  the  development  of  the 
property,  postponing  to  a  future  time  the  de- 
cision of  the  question  as  to  whether  he  would 
take  an  interest  in  the  property  as  suggested 
in  the  letter  of  April  5th,  1831.  If  it  proved 
to  be  valuable,  he  would  incur  no  responsibil- 
itv  by  becoming  a  part  owner  and  uniting  with 
hlB  brother  and  Porter  in  its  development  and 
management  If  it  proved  to  be  worthless, 
and  if  his  brother  and  Porter  were  unable  to 
meet  their  notes,  he  would  only  lose,  and,  as 
he  possessed  large  wealth,  could  afford  to  lose, 
the  sums  advanced  by  him.  These  were  the 
objects  he  had  in  view  when  he  prepared  and 
obtained  from  his  brother  the  writing  of  May 
14tb,  1881.  That  writing  evidently  contem- 
plated that  "out  of  the  development  of  the 
above  property,"  that  is,  out  of  its  earnings, 
were  to  be  paid  the  expenses  incurred  in  pro- 
vidingmacninery,  in  making  improvements, 
etc.  These  expenses  were  to  be  met,  in  the 
first  instance,  by  the  moneys  advanced  by  J. 
8.  Waterman  to  his  brother  and  Porter.  They 
could  not  have  been  otherwise  peAd;  for  the 
resources  of  R.  W.  Waterman  and  Porter 
were  very  limited,  and  the  property  had  not 
then  been  suftlcieotly  developed  to  become  it- 
•elf  the  bails  of  borrowing  large  sums  from 
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banks  or  from  individual  lenders  of  money. 
All  this  is  manifest  from  the  facts  in  the  case. 

But  it  is  clear  from  the  face  of  the  writing, 
without  calling  to  our  aid  the  circumstances 
under  which  it  was  executed,  that  J.  8.  Water- 
man did  not  stipulate  for  a  present  interest  in 
the  property,  it  was  drawn  so  as  not  to  give 
him  an  interest,  as  owner,  during  the  period 
supposed  to  be  required  for  its  development. 
While  intended  by  the  parties  as  security  for 
moneys  advanced  and  to  be  advanced  by  J.  S. 
Waterman,  it  contains  no  word  or  clause  in- 
dicating a  purpose  to  create,  as  of  its  date,  the 
relation  of  purchaser  and  vendor  bei  ween  him 
and  R.  W.  Waterman.  It  gave  the  former, 
his  heirs,  administrators,  and  assigns,  ao  op- 
tion to  demand  a  conveyance  within  a  pre- 
scribed period^  thus  making  time  of  the  essence 
of  the  agreement  If  a  conveyance  was  not 
demanded  within  that  period,  the  obligation 
of  K  W.  Waterman  to  make  one  ceai^  al- 
together. 8uch  was  the  contract;  and  the 
suggestion  that  the  transposition  of  the  words, 
"at  any  time,"  was  a  mere  clerical  error,  to  be 
corrected  by  construction,  is  simply  an  appeal 
to  the  court  to  make  for  the  parties  an  agree- 
ment they  did  not  choose  to  make  for  them- 
selves and  then  decree  its  specific  performance. 
No  principle  of  equity  would  support  such  a 
decree.  Bepbum  v.  Dunlop,  14  U.  8.  1 
Wheat  179  [4:  651.  The  demand  for  a  con- 
veyence  within  a  given  time — looking  alone  at 
the  writing — was  made  by  the  parties  a  condi- 
tion precedent  to  the  acquisition  by  J.  8. 
Waterman  of  an  interest  in  the  property.  R. 
W.  Waterman  did  not  agree  to  convey  except 
upon  the  performance  of  that  condition  pre- 
cedent Tne  condition  being  lawful,  it  is  not 
competent  for  the  court  to  dispense  with  its 
performance. 

The  principles  by  which  a  court  of  equity  ii 
governed  in  cases  of  this  character  are  well 
settled.  Ifr.  «/tM/»etf  8tory  says  that  "not with*  r4iifi 
standing  the  rule  is  well  established  in  courts  1*^'*' 
of  equity,  that  time  will  not  be  regard^  as 
indispensable,  in  regard  to  decreeing  specific 
performance  of  contracts  for  the  actual  sale  of 
lands  on  one  side  and  the  actual  puichase  on 
the  other,  it  is  different  where  the  contract 
gives  a  mere  election  to  purchase  upon  certain 
conditions.  Accordingly,  where  upon  a  leaM, 
with  the  right  of  purchase  within  seven  years, 
upon  giving  three  months'  notice,  and  paying 
a  fixed  sum  at  the  expiration  of  such  notice, 
and  the  lessee  gave  the  requisite  notice,  but 
did  not  pay  the  money  in  time,  a  bill  for  spe- 
cific performance  was  dismissed.  And  a  sim- 
ilar deci^on  was  made  by  the  Lord  Chancellor, 
where  his  lordship  said :  '  The  things  required 
must  be  done  in  the  order  of  sequence  stipu- 
lated. These  were  notice  and  the  payment  of 
the  money,  on  a  day  certain.'  "  £q.  Jur. 
§  rtla.  In  Pofti  V.  WhiUhead.  20  N.  J.  Eq. 
55,  57,  59,  which  was  a  suit  for  the  specific 
performance  of  a  contract  to  convey  land — the 
owner  stipulating,  for  the  consideration  of  one 
dollar,  that  the  complainant  should  have,  for 
thirty  days,  the  refusal  of  the  lands — the  court 
said:  "  The  paper  signed  by  the  defendant  is 
not  a  contract,  but  on  its  face,  and  by  its  very 
terms,  only  a  refusal  or  offer  of  the  lands  to 
the  complainant  at  a  certain  price;  this  is  not 
disputed  by  the  counsel  of  the  complainant 
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eoDridtfth«tr«Se«t  upon  any  o(  the  fladiuea 
vhichpnceded  ibem;  and  that  ibe  speclflc  flna- 
tngt  orercometbe  conclusion  in  flQding  28,  Ibat 
ibe  colJidoD  waa  not  occasloDed  by  any  fault, 
MgtifeDCc,or  jmpmper  conduct  on  thepart  of . 
u<  peraon  on  txMrd  of  tba  tug,  and  the  con- 
diisioa  ID  finding  20,  that  when  tbe  collision 
■uimpnidme  ever;  tbine  was  done  on  the  tug 
loivoid  it  aoa  lesgen  the  damage. 

AiieniioD  is  also  called  lo  tbe  fnct  that  it  is 
loand  in  findiDg  22,  that,  although  the  mate  of 
IlKlugwBsacompeleDl  peisou  for  the  position 
ind  lailbtully  performed  bia  duties  at  all  times 
oeiiioDed  in  Ibe  SndiDga,  vei  be  bad  do  ilceose; 
lad  ihat  it  is  found  In  findinga  25  tbat  tbe  tug 
bad  no  eucb  lookout  as  is  required  by  law,  al- 
ihoo^  that  fact  iu  nowise  contributed  to  tbe 
colltnon.  Attention  is  also  called  tu  the  flDdinea 
Id  iddilioDal  finding  1,  and  lo  the  fact  found  In 
Uie  iddiiiooal  flnding  8,  that  uutil  Che  captain 
oflbelogonlered  her  mate  to  atop  and  reverse 
bercDj^De,  as  set  forth  in  additional  finding  3, 
iheiugnas  going  ahead  at  full  speed  andmak- 
isg  1*0  mites  an  bour  b;  tbe  sliore  against  a 
Uim  mile  tide;  and  that  nolhing  was  done  Id 
ilowing.  stopping,  or  reversing  ber  engine  until 
thimas  done  wnjcb  is  set  forth  in  additional 
finding  2,  '' 

It  ia  also  urged  that  if  tbe  ship  nas  moving 
hi  swinging  path  and  wasinfaultinsodolng, 
tbe  tug  had  been  afforded  ample  opportunitj 
of  obso^Dg  the  sbi  p's  course  and  hod  many 
niln  of  sea  room  in  which  to  give  her  a  wide 
b«[ib,  ioslead  of  which  the  tug  held  to  her 
coune  with  ber  engine  at  full  speed  until  the 
t«m1s  were  brought  near  to  each  other;  and 
ihu  nicb  conduct  on  ber  pari,  with  tbe  fact 
found  in  finding  25  that  she  bad  do  such  look- 
Mt  ts  ia  lequir^  by  law,  while  an  unlicensed 
mite  had  the  Bole  COD  ttol  of  ber,  and  her  captain 


course  of  tbe  ahtp,  aubject  to  the  swlDglng 
irregularity  before  mentioned,  was,  until  about 
two  and  a  half  minutes  before  tbe  colliaioa, 
east  northeast,  vhile  tbe  tug  was  steering  west 
southwest  one  half  west,  and  was  moving 
aloDgapatbweat,  one  half  south;  tbat  tbe  com- 
bined speed  of  tbe  two  vessels  in  approachinc 
each  other  was  ten  miles  an  hour  by  the  lantl; 
tbat  the  flnding  is  that  tbe  vessels  were  about 
one  third  of  a  mile  apart,  and  the  tug  one  balf 
a  point  off  the  ship's  port  bow,  aod  tbe  ship 
bearing  one  and  three  eighths  points  off  Ibe  port 
bow  of  the  tug,  when  the  tug  put  ber  helm 
hard  aport,  and  swung  lo  starboard,  and  tbat 
immediately  thereafter  the  ship  put  ber  helm 
hard-B-starboard.  the  effect  of  which  was  lo 
change  tbe  ship's  course  lo  about  north  north- 
east, and  thai  of  the  tug  to  about  north  Dortb- 
west,  aud  while  the  vessels  were  on  these  con- 
verging courses,  (be  ship  struck  the  tug  bow 
on,  on  the  port  side  of  the  tug.  Just  abaft  of 
midships;  that  these  findings  demonstrate  that 
it  tbe  tug  bad  slowed  on  neariog  the  ship 
or  had  stopped  and  reversed  ber  engine 
after  the  ship  changed  her  course,  tbe  latter 
would  have  crossed  tbe  tug's  course  In  advance 
of  the  tug  without  injury  lo  either  vessel;  and 
that,  if  there  had  been  a  competent  lookout  on 
the  tu^,  or  If  ber  captain  had  come  on  deck 
two  minutes  instead  of  one  balf  minute  before  . 
tbe  collision,  and  had  then  given  (he  order  to  , 
atop  and  reverse  and  that  order  bad  been 
promptly  obeyed,  or  if  tbe  mate,  at  any  time 
in  several  minutes,  had  done  what  tbe  captain 
at  Ibe  last  instant  recognized  as  tbe  tug'^  duty, 
namely,  to  slop  and  reverse,  tbe  accident 
would  have  been  avoided.  * 

It  is  also  said  for  the  ship  tbat,  for  the  pur- 


BiHWon  ibelnB  three  and  live  elBhthi  mllea  away). 


;  off  Che  gtarljoani  bow. 


two  niDtlia  miJea  hi 


.■eequErters  minutes  l)efore 

nid  DolUalaa  <betng  three  miles  awa;).  one  half  a 
MlDtoE  the  Btarboard  tiow. 

at  HTeDieen  uid  one  half  mlnulea  beloresald 
■oUMoa  (tieiDitvo  and  three  quarlersinllesawar), 
ooelhlrtot  B  point  off  the  atarboardbow. 

M  rineeo  and  one  quarter  minutes  before  sold 
ailMsB  (betoar  two  and  five  elghthe  nillea  away), 
•^ttfiObttt  a  point  off  •■——"■• •  ■- — 


le  Starboard  bow. 


At  eltfht  aod  a.. 

collision  (beloKOi-.  .^ . 

half  of  a  point  off  the  port  bow,  the  ship 


At  savca  and  oaa  half  m[nut««  boCore  said  colli- 
slon  (bein^  one  and  one  seventh  mllee  awarJ,  one 
BiiUi  ol  a  point  off  ibe  port  bow.  the  ship  bearlDX 
two  thirds  of  a  point  off  the  port  Ik>w  of  the  tug 
BDd  Bhowlnir  ber  red  light  to  both  tbe  tug'  and  tbe 
bark,  the  bark  bearing  one  elirhth  of  a  point  off  the 
port  bow  of  the  ship. 

At  all  and  ono  quarter  minutes  betoi«  Hid  oolll- 
■ton  (belnsnloe  tenths  Ota  mile  awarl,  dead  ahead, 
the  (hip  bearing  two  thirds  of  a  poiot  off  tbe  port 
bow  or  the  tutr  and  shon-lnB  boih  of  her  Urbts  to 
both  tbe  tugand  the  bark,  the  berk  bearing  one 
tenth  of  a  point  off  the  starboard  bow  of  the  ship. 

At  Dve  minutes  beforu  the  said  eoUlsloD  (beins 
Ove  sevenths  of  a  mile  away),  dead  ahead,  the  ship 
bearing  three  fourttis  of  a  point  off  the  port  bow  ' 
of  the  tug  and  sbnwinir  boat  her  li«hta  to  the  tug 
and  her  greee  Ughtto  (be  berk,  the  hark  bearing 
oneslxth  of  a  point  off  the  starboard  bow  o(  tbe 

At  throe  aod  three  quarters  minutes  before  said 
oolllsion  (being  one  half  of  a  mile  away),  deed 
ahead.  theshlpbearinKfivealithaof  apolntoff  the 
port  bow  of  the  tug  and  showing  tmth  ner  lights  U> 
the  tug  and  her  green  light  to  the  bark.  U  "  "" 
bearing  one  slith  of  apolnt  of  "' '--*•— 


igone  slilh  of  ■  point  off  the  starboard  txfw 

"li.~Thai  two  and  one  balf  mlnutee  before  the 
■aid  ooUlsioD,  said  tug  being  atwut  one  third  of  a 
-  ■■    -        -'  •'•^' ■ hairapolntoff 


e  berk  and  ber  red 


on,  said  tug  be 


^ 
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Court  entered  a  decree  dismissiDg  the  cross 
ttbel  at  the  cost  of  Use  cross  libiellant,  and 
decreeing  that  the  Tacoma  Mill  Company  re- 
cover from  the  claimant  of  the  ship  and  from 
its  stipulators  $12,121.03  and  costs  to  be  taxed, 
and  that  execution  issue  therefor.  On  the 
same  dav,  in  open  court,  the  claimant  of  the 
ship  and  her  owner  D.  O.  Mills,  the  cross  li- 
bel lant,  and  the  stipulators,  took  an  appeal  to 
this  court,  which  was  allowed.  ^ 

It  was  contended  in  the  Ioh^:  court,  as  set 
forth  in  the  answer  and  the  .cross  libel  on  the 
part  of  the  ship,  that  the  collision  resulted 
through  the  fault  of  the  tug,  entitling  the  ship 
to  damages.  It  is  urged  nere  that,  although 
by  finding  28  it  is  found  that  the  collision  and 
all  resulting  damages  were  "occasioned  solely 
by  the  Degngence,  want  of  skill,  and  improper 
conduct  of  the  ofBcers  and  persons  navigating 
said  ship  Blue  Jacket,  and  not  from  any  fault, 
negligence,  or  improper  conduct  on  the  part 
of  any  person  on  board  the  said  steam  tug  Ta- 
coma." yet  there  are  express  and  specific  find- 
ings which  not  only  fail  to  sustain  the  general 
deduction  in  finding  23,  but  demonstrate  that 
the  faults  or  misconduct  resulting  in  the  collis- 
ion were  mutual,  if  not  entirely  those  of  the 
tug,  and  that  such  findings,  like  special  ver- 
dicts, overcome  the  genei^  findings  and  are 
controlling;  that  it  is  found  by  finding  24  that 
the  side  lights  of  the  ship  were  at  all  times 
brightly  burning,  but  were  not  placed  or  con- 
structed so  as  to  show  a  uniform  and  unbroken 
light  over  an  arc  of  the  horizon  of  ten  points 
of  the  compass,  or  so  fixed  as  to  throw  a  light 
from  right  i^ead  to  two  points  abaft  the  beam 
on  the  side  of  the  ship  on  which  said  lights 
were  respectively  placed,  but  that  those  facts 
in  nowise  contributed  to  the  collision;  that  it  is 


found  by  finding  26  that  the  ship  was  wd 
ofQcered  and  manned,  and  had  the  usual  arai- 
ber  of  ofiicers  and  seamen  on  board;  that  it  ii 
found  by  finding  12  that  the  tug  was  ira 
sighted  by  the  lookout  of  the  ship  about  half 
an  hour  before  the  coUision,  at  five  miles  dis- 
tance; that  that  demonstrates  the  vigila&oe  of 
the  lookout  of  the  ship;  that  it  is  found  by 
finding  10  that  the  mean  course  of  the  ship  up 
to  the  time  her  helm  was  put  barda-starbotrd 
was  east  northeast,  but  her  coarse  wti  retOy 
along  a  swinging  path  deviating  alternately  to 
starboard  ana  port  about  one  half  a  point  each 
way  from  said  mean  course,  and  cro$«]o|r  tlie 
same  about  every  half  mile,  at  intemds  of 
about  every  four  minutes,  up  to  the  time  ber 
lielm  was  put  hard  a-etarboard,  which  wts 
done  when  the  ship  was  on  the  port  side  of  taid 
mean  course;  and  that  by  finding  2  of  the  o«> 
elusions  of  law  it  was  found  that  the  ship  tu 
in  fault  in  that  (1)  she  did  not  keep  a  sofficirat* 
ly  steady  helm,  but  allowed  herself  to  swihj; 
alternately  to  port  and  starboard  before  she 
put  her  helm  hard-a  starboard,  and  (2)  that  sb« 
put  her  helm  hard*a-starboard  when  8hesbo<ild 
have  put  it  harda-port  or  kept  her  course. 

It  is  urged  for  the  ship  that  the  eqoalitv  of 
deviations  of  about  one  half  a  point  to  the  A^ 
and  left  of  her  mean  course,  and  the  coiform- 
ity  of  their  occurrence,  suggests  that  they  ^tn 
unavoidable  and  were  constantly  being^cor- 
rected;  that  this  was  due  to  the  fact  that  the 
was  moving  with  the  wind  and  was  doabtlcM 
receiving  it  somewhat  irregularily,  as  the  was 
fifty  miles  from  the  ocean  and  was  borne  witk 
a  three  mile  tide,  forced  through  a  contracted 
channel;  that  the  Supreme  Court  of  the  Terri- 
tory attached  little  if  any  rignificance  to  its 
three  additional  findings  of  fact,  and  did  not 


west  one  half  west  and  moving  alonsr  a  path  west  | 
one  half  south  at  the  rate  of  about  two  mUes  per 
hour  by  the  land. 

4.  That  at  that  time  and  up  to  the  time  when  said 
ship  put  her  helm  bard-a-etarboard,  as  hereinafter 
mentioned,  said  bark  was  beinir  towed  by  said  tug 
by  means  of  a  hawser  about  one  hundred  and  fifty 
fathoms  in  leufrth,  and  from  the  stern  of  the  said 
tug  to  the  stem  of  said  bark  the  distanoe  was  about 
seven  hundred  and  fifty  feet,  and  during  all  the 
times  mentioned  herein  said  bark  was  steering  the 
same  course  as  said  tag. 

6.  That  at  that  time,  and  during  all  times  up  to 
the  collision  hereinafter  mentioned,  the  weather 
was  cloudy,  the  air  was  clear,  and  a  fresh  breeze 
was  blowing  from  the  west  southwest,  and  the  tide 
was  flooding,  running  up  the  Straits  of  Fuca,  at  the 
rate  of  three  miles  per  hour  from  west  southwest 
or  west  southwest  one  half  west. 

6.  That  said  steam  tug  at  that  time  and  up  to  the 
time  of  the  oollision  hereinafter  mentioned  was 
tight,  staunch,  strong,  and  In  every  respect  well 
tackled,  appareled,  and  appointed  and  bad  the 
usual  complement  of  offloers  and  men,  and  was 
also^zoept  as  hereinafter  found,  well  manned. 

7.  That  said  tug  at  that  time  and  at  all  times 
herein  mentioned  carried  aU  the  lights  prescribed 
by  law  and  carried  the  same  in  the  manner  pre- 
8crik)ed  by  law,  and  the  same  were  at  all  of  said 
times  properly  set  and  brightly  burning. 

8.  That  said  bark  Colusa  at  all  times  carried  all 
the  lights  prescribed  by  the  law  and  carried  the 
same  in  the  manner  prescribed  by  law,  and  the  same 
were  at  all  times  properly  set  and  brightly  burning. 

9.  That  at  ak)Out  ten  minutes  before  two  o^clock 
in  the  morning  of  said  day,  while  said  steam  tug 
was  towing  said  bark  Colusa  at  the  place  and  in  the 
manner  hereinbefore  stated  and  steering  on  the 
said  course,  the  ship  Blue  Jacket,  of  San  Prancisoo, 
whereof  F.  F.  Peroival  was  then  and  there  mast^'r, 
and  being  then  on  her  way  from  San  Francisco  to 
the  port  of  Seattle,  in  the  Territory  of  Washington, 
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was  first  sighted  by  the  lookout  of  said  tag,  md 
ship  then  being  about  two  miles  distant  from  miA 
steam  tug  and  showing  her  red  light  about  tbrrt 
tenths  of  a  point  on  the  port  bow  ol  said  stcan  nut. 

10.  That  iLe  mean  course  of  said  ship  at  all  tisMS 
mentioned  in  these  findings  up  to  the  tune  ber  beta 
was  put  nard-a-startKMird  was  east  nortbeast.  hot 
her  course  was  reaUy  along  a  swinging  path  deriat- 
ing  alternately  to  starboard  and  port  about  oo* 
half  a  point  each  way  from  said  mean  conrw.  aoA 
crossing  the  same  about  e^ery  half  mile,  at  faiter* 
vals  of  about  every  four  minutes  up  to  tbe  time  her 
helm  was  put  bard-a-starboard.  as  beremafltf 
stated,  which  was  done  when  said  ahip  was  on  tfet 
port  side  of  said  mean  course. 

11.  That  said  ship  was  ruimimr  with  a  fair  wiaS 
and  tide  and  at  all  timed  up  to  the  time  of  tbe  cm- 
iision  was  going  ahead  at  the  rate  '^  abotit  HfM 
miles  per  hour  by  tbe  land.  ^ 

12.  That  said  steam  tug  was  first  itgbtad  br  tht 
lookout  of  said  ship  about  half  an  hour  before  «iM 
collision  and  was  then  about  one  half  a  point  off  tb* 
starboard  bow  of  said  ship  and  five  mttcsawar  fro* 
her,  showing  two  white  mast-head  aghts  to  iai4 
ship  at  that  time  and  at  all  times  up  id  tbe  ume  of 
saia  collision,  the  said  tug  steering  at  ^tattune aod 
at  all  times  until  her  helm  was  put  ha?d-«-porr  m 
hereinafter  stated,  a  oourse  of  west  solthwcvt  jm 
half  west,  but  owing  to  the  deflertinff  nfueoop  of 
wind  and  t4de  moving  along  a  path  in  tliUtirectioo 
of  west  one  half  south;  that  said  tug^VtiM  ** 
sighted  by  said  lookout  was  at  once  reportH  ^  ^^ 
master  and  mate  of  said  ship. 

18.  That,  owing  to  the  improper  manner  ivbtca 
said  ship  was  steered  and  to  the  irregiiir  course 
which  she  pursued  in  consequence  ut  *eh  im- 
proper management,  said  tug  do  re  fromA^  *^IP 
from  time  to  time  about  as  follows: 

At  twenty-three  and  three  quarto  I  mlnutM 
before  said  collision  (being  three  and  five  liitv 
miles  away),  dead  ahead. 

At  twf*nty-two  and  one  half  minutis  before  mn 
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consider  their  effect  upon  any  of  the  findiDgs 
vhich  preceded  them;  and  that  the  specific  find- 
ings orercome  the  conclusion  in  finding  28,  that 
the  collision  was  not  occasioned  by  any  fault, 
D^^eoce,  or  improper  conduct  on  the  part  of. 
toy  perscm  on  board  of  the  tug,  and  the  con- 
chisioD  in  finding  20,  that  when  the  collision 
was  impending  everything  was  done  on  the  tug 
to  tvoid  it  aoa  lessen  the  damage. 

Attention  is  also  called  to  the  fact  that  it  is 
found  io  finding  22,  that,  although  the  mate  of 
the  tug  was  a  competent  person  for  the  position 
tnd  faithfully  performed  bis  duties  at  all  times 
mentioned  in  the  findings,  vet  he  had  no  license; 
ADd  that  it  is  found  in  findings  25  that  the  tug 
had  DO  such  lookout  as  is  required  by  law,  al- 
cbou^  that  fact  in  nowise  contributed  to  the 
collision.  Attention  is  also  called  to  the  findings 
in  additional  finding  1,  and  to  the  fact  found  In 
the  additional  finding  8,  that  until  the  captain 
of  the  tug  ordered  her  mate  to  stop  and  reverse 
ber  engine,  as  set  forth  in  additional  finding  2, 
the  tug  was  going  ahead  at  full  speed  and  mak- 
ing two  miles  an  hour  by  the  shore  against  a 
three  mile  tide;  and  that  nothing  was  done  in 
ilowing,  stopping,  or  reversing  her  engine  until 
that  was  done  which  is  set  forth  in  additional 
finding  2.  **' 

It  is  also  urged  that  if  the  ship  was  moving 
fai  a  swinging  path  and  was  in  fault  in  so  doing, 
the  tug  had  been  afforded  ample  opportunity 
of  oba^'ng  the  ship's  course  and  had  many 
miles  of  sea  room  in  which  to  give  her  a  wide 
hertb,  instead  of  which  the  tug  held  to  her 
course  with  her  engine  at  full  speed  until  the 
▼essels  were  brought  near  to  each  other;  and 
that  such  conduct  on  her  part,  with  the  fact 
found  in  finding  25  that  she  had  no  such  look- 
out as  is  required  by  law,  while  an  unlicensed 
mate  had  the  sole  control  of  her,  and  her  captain 


was  asleep,  showed  the  grossest  recklessness. 
Attention  is  also  called  to  the  facts,  that  the 
course  of  the  ship,  subject  to  the  swinging 
irregularity  before  mentioned,  was,  until  about 
two  and  a  half  minutes  before  the  collision, 
east  northeast,  labile  the  tug  was  steering  west 
southwest  one  half  west,  and  was  moving 
along  a  path  west,  one  half  south;  that  the  com- 
bined speed  of  the  two  vessels  in  approaching 
each  other  was  ten  miles  an  hour  by  the  land; 
that  the  finding  is  that  the  vessels  were  about 
one  third  of  a  mile  apart,  and  the  tug  one  half 
a  point  off  the  ship's  port  bow,  and  the  ship 
bearing  one  and  three  eighths  points  off  the  port 
bow  01  the  tug,  when  the  tug  put  her  helm 
hard  a- port,  and  swung  to  starboard,  and  that 
immediately  thereafter  the  ship  put  ber  helm 
hard-a-starboard.  the  effect  of  which  was  to 
change  the  ship's  course  to  about  north  north- 
east,  and  that  of  the  tug  to  about  north  north- 
west, and  while  the  vessels  were  on  these  con- 
verging courses,  the  ship  struck  the  tug  bow 
on,  on  the  port  side  of  the  tug,  just  abaft  of 
midships;  that  these  findings  demonstrate  that 
if  the  tug  had  slowed  on  nearing  the  ship 
or  had  stopped  and  reversed  her  engine 
after  the  ship  changed  her  course,  the  latter 
would  have  crossed  the  tug's  course  in  advance 
of  the  tug  without  injury  to  either  vessel;  and 
that,  if  there  had  been  a  competent  lookout  on 
the  tu^,  or  if  her  captain  had  come  on  deck 
two  nunutes  instead  of  one  half  minute  before 
the  collision,  and  had  then  given  the  order  to 
stop  and  reverse  and  that  order  had  been 
promptly  obeyed,  or  if  the  mate,  at  an^  time 
in  several  minutes,  had  done  what  the  captain 
at  the  last  instant  reco^ized  as  the  tugN  duty, 
namely,  to  stop  and  reveFse,  the  accident 
would  have  been  avoided. 
It  is  also  said  for  the  ship  that,  for  the  pur- 


eoUision  (being  three  and  five  eighths  mUes  away), 
dead  ahead. 

At  twenty-one  and  one  quarter  minutes  before 
ttid  ooUistoa  (bein^  three  and  three  sevenths  miles 
ftviy.i,  one  half  a  point  off  the  starboard  bow. 

i^t  twenty  minutes  before  said  collision  (beinff 
three  and  two  ninths  miles  away;,  one  half  a  point 
off  tbe  atart>oard  bow. 

At  eighteen  and  three  quarters  minutes  before 
said  colbsion  ibeinsr  three  miles  away),  one  half  a 
point  olT  the  starboard  bow. 

At  seTenteea  and  one  half  minutes  before  said 
oollidoQ  (being  two  and  three  quarters  miles  away), 
one  third  of  a  point  off  tbe  starboard  bow. 

At  sixteen  and  one  quarter  minutes  before  said 
oollirioD  (beiuff  two  and  five  eighths  miles  away), 
one  eighth  of  a  point  off  the  starboard  bow. 

At  fifteen  minutes  before  said  oollislon  (being 
two  aod  two  tifths  miles  away),  one  twelfth  of  a 
point  off  tbe  starboard  bow. 

At  thirteen  and  three  quarters  minutes  before 
nM  ooUidon  (being  two  and  one  seventh  mUes 
•way),  dead  ahead. 

.At  twelve  and  one-half  minutes  before  said  colli- 
ooo  (bemg  two  miles  awavj,  one  third  of  a  point 
off  the  port  bow,  the  ship  bearing  three  tenths  of  a 
point  off  the  port  bow,  of  the  tuir  and  showing  her 
red  liffht  to  both  the  tug  and  bark,  tbe  bark  bear- 
lA^three  tenths  of  a  point  off  the  port  bow  of  the 

At  eleven  and  one  quarter  mmutes  before  said 
collision  (being  one  and  three  fourths  miles  away). 
one  half  a  point  off  the  port  bow,  tbe  ship  bearing 
ope  third  of  a  point  off  tbe  port  bow  of  the  tug  and 
fibowtng  her  red  light  to  both  the  tug  and  the  bark, 
and  tbe  bark  bearing  four  tenths  of  a  point  off  the 
port  bow  of  tbe  ship. 

At  ten  minutes  before  said  collision  (being  one 
&na  four  sevenths  mUes  away),  five  eighths  of  a 
point  off  the  port  bow,  the  ship  bearing  four  tenths 
of  a  point  off  tbe  port  bow  of  the  tug  and  showing 
berredh^  to  both  tbp  ^ng  and  the  bark,  and  the 


bark  bearing  from  the  ship  five  ninths  of  a  point 
off  ber  port  DOW. 

At  eight  and  three  quarters  minutes  before  said 
collision  (being  one  and  one  third  miles  away),  one 
half  of  a  point  off  the  port  bow,  the  ship  bearing 
one  half  of  a  point  off  the  port  bow  of  the  tug, 
showing  her  red  light  to  both  the  tug  and  the  t)ark, 
and  tbe  bark  bearing  one  half  of  a  point  off  the 
port  bow  of  the  ship. 

At  seven  and  one  half  minutes  before  said  colli- 
sion (bemg  one  and  one  seventh  miles  away),  one 
sixth  of  a  point  off  the  port  bow,  the  ship  bearing 
two  thirds  of  a  point  off  the  port  l)ow  of  the  tug 
and  showing  her  red  light  to  both  the  tug  and  the 
bark,  the  bark  bearing  one  eighth  of  a  pomt  off  the 
port  bow  of  the  ship. 

At  six  and  one  quarter  minutes  before  said  colli- 
sion (being  nine  tenths  of  a  mile  away),  dead  ahead, 
the  snip  bearing  two  thirds  of  a  point  off  the  port 
bow  of  the  tug  and  shoeing  both  of  her  ligbts  to 
both  the  tug  and  the  bark,  tbe  Imrk  bearing  one 
tenth  of  a  point  off  the  starboard  bow  of  the  ship. 

At  five  minutes  before  the  said  collision  (being 
five  sevenths  of  a  mile  away),  dead  ahead,  Uie  ship 
bearing  three  fourths  of  a  point  off  the  port  bow 
of  the  tug  and  showing  both  her  lights  to  the  tug 
and  ber  green  light  to  the  bark,  the  bark  bearing 
one  sixth  of  a  pomt  off  the  start>oard  bow  of  the 
ship. 

At  three  and  three  quarters  mteutes  before  said 
collision  (t)eing  one  naif  of  a  mile  away),  dead 
ahead,  the  ship  bearing  five  sixths  of  a  point  off  the 
port  bow  of  the  tug  and  showing  both  her  lights  to 
the  tug  and  her  green  light  to  the  bark,  the  bark 
bearing  one  sixth  of  a  point  off  the  starboard  bow 
of  tbe  ship. 

14.  That  two  and  one  half  minutes  before  the 
said  collision,  said  tug  being  about  one  third  of  a 
mile  distant  from  said  ship  and  one  half  a  point  off 
her  port  bow,  the  ship  bearing  about  one  and  three 
eighths  points  off  the  port  how  of  the  tug  and 
showing  both  hor  lights  to  the  bark  and  her  red 
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poses  of  thiB  appeal,  it  maj  be  considered  that 
she  was  in  fault  in  not  keeping  ber  course,  al- 
though the  conduct  of  those  m  charge  of  the 
tug,  as  established  by  the  Endings  of  f  net,  goes 
far  to  show  that  the  ship's  situation  wss  ODe  of 
embarrassment,  and  was  reasonably  believed 
to  be  one  of  extremity,  reauiring  her  to  chsnee 
her  course  to  avoia  collision,  yet  those  m 
charge  of  the  tug  cannot  escape  the  responsi- 
bility of  their  negligence  and  misconduct  in 
falling  to  have  a  proper  lookout,  and  recklessly 
keeping  on  at  full  speed  until  the  vessels  were 
so  near  together  that  the  mate  of  the  tug  aban- 
doned the  wheel  and  the  pilothouse,  only  be- 
fore doing  so  ringing  the  bells  sufficiently  to 
stop  the  engine  but  not  to  reverse  it.  It  is  also 
urged  that  the  deteqnination  of  eighteen  rela- 
tive positions  of  the  colliding  vessels,  given  in 
findings  18  and  14,  beginning  twenty-three 
and  three  quarters  minutes  and  ending  two  and 
one  half  minutes  before  the  collision,  must  all 
fail,  if  there  was  any  mistake  in  the  premises 
or  calculation  of  the  court,  and  that  the  con- 
clusion must  be  that  the  facts  thus  found  are 
theoretical  and  speculative.  It  is  also  con- 
tended that  the  only  misconduct  to  be  charged 
against  the  ship,  in  the  light  of  the  special 
findings,  was  in  changing  her  course;  but  that 
that  wa^  to  be  ezcu^  by  the  misconduct  of 
those  in  /bar^e  of  the  tug,  leading  the  ship 
into  embarrassment  and  causing  those  in 
charge  of  bei  to  belie'^e  that  she  was  in  ex- 
tremity and  was  compelled  to  change  her 
course;  and  that,  therefore,  she  ought  to  be  re> 
lieved  from  liability,  while  the  tug  cannot 


cape  an  apportionment  of  the  damaisrs  t« 
which  her  fault  contributed,  including 
suffered  by  the  ship  and  set  forth  in  ~ 
and  her  cross  libeL 
.  But  we  are  of  opinion  that  the 
contentions  are  of  no  avail  in  favor  of  the  ship^ 
against  the  findings  of  fact  of  the  Sopreae 
Court  of  the  Territory.  We  think  that  the  ad- 
ditional finding  made  by  that  court  do  not 
modifv  the  flndmgs  made  by  the  District  Coon, 
and  that,  therefore,  the  6oding8  of  face  and 
conclusions  of  law  made  by  the  two  courts  are 
substantially  identical,  lliere  is  no  bill  of  ex- 
ceptions, and.  therefore,  the  only  quesuoQ  is 
whether  the  findings  of  fact  made  by  the  Su- 
preme Court  support  the  condusioos  oC  law 
which  it  made. 

The  navigation  rules  in  force  Jane  11. 1895. 
when  this  collision  occurred,  were  those  estab 
lisbed  by  the  Act  of  March  8,  18»5.  chap.  S5< 
(28  Stat,  at  L.  48»).  That  sUtute  providsa 
as  follows: 

'*Art.  17.  If  two  ships,  one  of  which  is  t 
sailing  ship  and  the  other  a  steamship,  arv 
proceeding  in  such  directions  as  to  involve  risk 
of  collision,  the  steamship  shall  keep  out  of 
the  way  of  the  sailing  ship. 

"Art.  18.  Every  steamship,  when  approach 
ing  another  ship  so  as  to  involve  riskofcoltistoo 
shall  slacken  her  speed,  or  stop  and  reverse,  if 
necessary," 

"Art.  22.  Whore  by  the  above  nilea  ooe  of 
two  ships  is  to  keep  out  of  the  way,  the  oUkt 
shall  keep  her  course. 

'*Art.  23.  In  obeying  and  construing  them 


light  to  the  tug,  and  the  bnrk  bearing  dead  ahead 
from  the  ship,  said  tug,  for  the  purpose  of  avoid- 
ing the  ship,  put  ber  helm  hard-a-port  and  swung 
to  starboard,  out  the  said  ship  Immediately  there- 
after, instead  of  keeping  her  course  or  putting  her 
helm  to  port,  either  of  whioh  she  coula  and  one  of 
which  she  should  have  done,  and  either  of  which 
would  have  avoided  said  oollision.  carelessly,  un- 
skilliuliy  and  negligently  put  her  helm  hard-a-star- 
board  and  kept  the  same  m  that  position  until  the 
said  collision  occurred. 

15.  That  the  red  lights  of  both  said  tug  and  said 
bark  were  visible  to  and  were  seen  by  those  on 
board  of  said  ship  from  ten  to  twelve  minutes  be* 
fore  said  oollision. 

16.  That  although  said  lights  of  both  said  tug  and 
«Ud  iMirk  were  properly  set  and  brightly  burning, 
such  were  the  relative  positions  of  said  ship,  said 
tug,  and  said  bark  that  neither  said  tug  nor  said 
bark  at  any  time  up  to  the  time  of  the  collision 
showed  the  said  ship  any  side  or  oolored  lights  ex- 
oept  said  red  lights. 

17.  That  owing  to  the  putting  of  said  helm  of  said 
ship  to  starboard  as  aforesaid  said  ship  slewed  rap- 
Idly  around  to  port  until  her  course  was  changed 
to  about  north  northeast,  and  she  then,  at  about  t 
o*clook  in  the  morning  of  said  llth  day  of  June, 


put  to  starboard  as  aforesaid  no  one  oo  homri  af 
said  tug  had  any  reason  to  expect  or  anticipate  aoy 


port  side  Just 

thereby  causing  great  damage  to  the  hull  of  said 
tug,  her  machinery,  tackle,  apparel,  and  furniture. 

"R,  That  had  said  ship  kept  ner  course  or  had  her 
helm  been  put  to  port  at  the  time  it  was  put  to 
starboard  said  collision  would  have  been  avoided, 
and  no  injury  would  have  been  oooasioned  to  either 
said  ship,  said  tug,  or  said  t>ark. 

19.  That  no  special  circumstance  at  any  time 
mentioned  herein  existed  which  rendered  a  change 
of  course  on  the  part  of  said  ship  necessary  or  ex- 
cusable. 

20.  That  as  soon  as  it  was  possible  for  those  on 
board  of  said  tug  to  discover  that  said  ship  had  put 
her  helm  to  starboard  everything  was  done  on  said 
tug  to  avoid  said  oollision  and  lessen  the  damage 
occasioned  thereby,  and  at  the  time  of  said  oolli- 
sion said  tug,  owing  to  said  port  helm,  was  heading 
at)out  north  northwest. 

ZL  That  up  to  the  time  that  said  ship^helm  was 
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change  of  course  on  the  part  of  said  ship,  m 
the  helm  of  ea'.d  ship  was  so  put  to  starboard 
ing  that  said  tug  could  have  done  would  haiv 
averted  said  colliaioo. 

22.  That  the  mate  of  said  tug  was  a 
person  for  that  position  and  faithiully 
his  duties  at  all  times  mentioned  In 
but  he  had  no  lloetise. 

28.  That  said  oollision  was  caused  and  all 
damage  resulting  there  from 
iy  by  the  negligence,  want  of  skiU,  and  iaiproptr 
oonduct  of  the  officers  and  rersoot  nartgatm^  nM 
ship  Blue  Jacket,  and  not  from  any  fault. 


genoe,  or  improper  oonduct  on  the  part  of  any  pv* 
son  on  board  the  steam  tug  Tacoma. 

ZL  That  the  Ude  lights  of  said  ship  Bhie  Jactrt 
were  at  all  times  herein  mentlooed  Dnsrbtly  bora- 
ing,  but  werv  not  placed  or  conttruotad  so  at  •» 
show  a  unirorm  and  unbroken  light  ovar  aa  are  of 
the  horiion  of  ten  points  of  theoompaasorso  SxH 
as  to  throw  a  light  from  rtf  ht  ahead  to  two  M"* 
abaft  the  beam  on  the  side  of  the  ship  on  wUeS 
said  lights  were  respectively  placed:  butthwi 
In  nowise  oontributed  to  said  oollisioo. 

2S.  That  said  steam  tug  Tacoma  bad  no 
lookout  as  is  reouirod  by  law;  but  this  fact  I 
wise  oontributed  to  said  collision. 

20.  That  said  ship  was  well  oflloerei  and 
and  bad  the  usual  number  of  oOoers  and 
on  board. 

27.  That  said  steam  tugwas  damaged  by  mM  eat- 
lision  In  the  sum  of  seventy-live  hunurad  dollii\ 
and  the  said  lit)ellant  has  in  oooaequacoe  of  mm 
damage  been  obliged  to  expend  and  has  expsodvi 
in  repairing  the  same  the  sum  of  seventy-flre  bv- 
dred  dollars,  the  last  of  whksh  said  sum  was  w  vatA 
on  or  prior  to  the  15tb  day  of  August  UB^  sa^ 
that  said  libellant  is  entitled  to  IncataM  at  taa  imrt 

of  ten  per  cent  per  annum  upon  mid  mam  tfxm 
said  15th  day  of  August,  im,  to  this  day. 

28.  That  said  Ubellant.tbeTaooaMi  Mm  Ooasaav. 
by  reason  of  said  oollision,  has  suataincd  dsMag*" 
by  being  deprired  of  the  services  and  u*a  ol  •■ 
tug  for  the  period  of  fifty  days  Immedlaieiy  follo^ 
ing  said  collision,  and  the  said  I 
during  said  period  of  fifty  dai 
the  sum  of  fOrtj-esTeo  and  iftyhi 
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rulef^due  regard  shall  be  had  to  all  dangers  of 
ntvioatioD,  and  to  any  special  circumstaDces 
wbicb  may  reoder  a  departure  from  the  above 
rules  Decessary  in  order  to  avoid  immediate 
diDfrer. 

**Art.  24.  Nothing  in  these  rules  shall  ex- 
onerate any  ship,  or  the  owner,  or  master  or 
crew  thereof,  from  the  consequences  of  any 
neg^t  to  carry  lights  or  signals,  or  of  any 
neglect  to  keep  a  proper  look-  ut,  or  of  the 
Deflect  of  any  precaution  which  may  be  re* 
qoired  by  the  ordinary  praclice  of  seamen  or 
by  the  special  circumstances  of  the  case." 

Id  the  present  case,  therefore,  the  steam 
tup  was  required  to  keep  out  of  the  way  of  the 
Bliip,  and  the  ship  was  required  to  keep  her 
coarse.  The  tug  adopted  proper  measures,  by 
porting  her  helm,  to  avoid  the  sliip,  and  those 
measures  would  have  been  effectual  if  the  ship 
bad  not  changed  her  course  by  starboarding 
berbelm.  Finding  14  finds  that  2|  minutes 
before  the  collision,  when  the  tug  and  the  ship 
weie  about  one  third  of  a  mile  apart,  and  the 
tug  bore  about  one  half  a  point  off  the  port 
bow  of  the  ship,  and  the  ship  bore  about  14 
poiDisofttbe  port  bow  of  the  tu^  and  sbowea 
both  her  lights  to  the  bark  and  her  red  light 
to  tbe  tug.  and  the  bark  bore  dead  aliead 
from  th^  >hip,  the  tug,  for  the  purpose  of 
avoiding  the  ship,  put  her  helm  hard  a  port 
and  swung  to  8larlK>ard.  and  that  the  ship 
immediately  thereafter,  instead  of  keeping  her 
coarse  or  putting  her  helm  to  port,  either  of 
wbicb  she  could  have  done,  and  one  of  which 
ibe  should  have  done,  and  either  of  which 
would  have  avoided  the  collision,  negligently 
put  ber  helm  hard  a-starboard  and  kept  it  in  that 
poiitioD  until  the  collision  occurred.  It  is  also 
found,  by  finding  18,  that  if  the  ship  had  kept 
ber  course  or  her  helm  had  been  put  to  port  at 


the  time  it  was  put  to  starboard,  the  collision 
would  have  been  avoided;  by  finding  19,  that 
no  special  circumstance  existed  at  any  time 
mentioned,  which  rendered  a  change  of  coarse 
on  tbe  part  of  tbe  ship  necessary  or  excusable; 
by  finding  20,  that  as  soon  as  it  was  possible 
for  those  on  board  of  the  tug  to  discover  that 
tbe  ship  had  put  her  helm  to  starboard,  every- 
thing^ was  done  on  the  tug  to  avoid  the  collision 
and  lessen  the  damage;  bv  finding  21,  that  up 
to  the  time  the  helm  of  the  ship  was  put  to 
starboard  no  one  on  board  of  the  tug  had  any 
reason  to  expect  or  anticipate  any  change  of 
course  on  the  part  of  the  ship,  and  that  after 
the  ship's  helm  was  put  to  starboard,  nothing 
that  the  tug  couH  have  done  would  have 
averted  the  collision;  by  finding  22,  that  the 
mate  of  the  tug  was  a  competent  person  for  that 
position,  and  faithfully  performed  his  duties 
at  all  times  mentioned  in  tbe  findings,  although 
he  had  no  license;  by  finding  23,  that  the  colli- 
sion was  caused  and  all  the  damage  result- 
ing therefrom  was  occasioned  solely  by  the 
negligence,  want  of  skill,  and  improper  con- 
duct of  the  officers  and  persons  navigating  the 
ship,  and  not  from  any  fault,  negligence,  or 
improper  conduct  on  the  part  of  any  person 
on  board  of  the  tug;  by  finding  24,  that  no 
misplacement  or  fault  of  construction  in  the 
side  lights  of  tbe  ship  contributed  to  the  col- 
lision, and  that  they  were  at  all  times  brightly 
burning;  and  by  finding  25,  that,  although  the 
tug  had  no  such  lookout  as  was  required  bv 
law,  that  fact  in  nowise  contributed  to  the  col- 
lision. 

It  is  well  settled  that  the  absence  of  a  look- 
out is  not  material,  where  the  presence  of  one 
would  not  have  availed  to  prevent  a  collision. 
In  the  case  of  Tlie  Naooqefiee,  187  U.  8.  880 
[84:  687],  the  collision  was  between  a  steamer 


Ian  per  day  over  and  above  all  expenses  of  run- 
niogRDd  operatlnir  tbe  said  tug. 

9.  Tbit  CD  tbe  4th  day  of  8eptenil)er,  1886,  J. 
Furth  tod  Bailey  Qatzert  entered  into  tbe  stipula- 
tk>n.  in  accordance  with  tbe  rules  and  practice  of 
tbeflaiuiii8trictoourt«inthe  sum  of  twenty- four 
tbousHod  doilars,  for  tbe  release  of  said  ship  niue 
Jtcket  from  arrest  in  tbis  cause:  which  said  stipu- 
ladoo  was  conditioned  that  said  claimant  should 
abide  aod  pav  the  money  awarded  in  tbe  final  de- 
cree reoderea  in  tbis  cause  by  the  district  court,  or 
to  caae  of  appeal,  by  the  appellate  court. 

tt.  That  on  the  ml  day  of  March.  1887.  .1.  Furtb 
aiM)  Bailey  Oatzert  entered  into  a  stipulation,  in 
accordance  with  tbe  rules  and  practice  of  tbe  said 
diatriot  court,  in  the  sum  of  twenty  thousand  dol- 
lars upon  an  appeal  from  the  said  district  court  to 
this  court:  which  said  stipulation  was  conditioned 
tint  tbe  said  stipulators  should  pay  all  damaires 
and  coats  that  should  he  adjudfred  asainst  the  said 
shipoQ  said  appeal,  and  also  that  said  ship  should 
lattsfT  and  perform  the  decree  appealed  from  in 
case  ft  ahould  be  affirmed,  and  any  Judipment  or 
order  which  this  court  miirht  render  or  order  to  be 
rendered  by  the  district  court,  not  exceed  ingr  in 
amount  or  value  the  said  sum  of  twenty  thousand 
4oUarB. 

^ddttiofiol  Findings  Requested  bp  the  Proctor  for 
w  Appelkmts  and  Adopted  by  the  Supreme  CourL 

}•  A  master  of  the  tufr  went  to  bed  a  little  after 
midnight  preoedlner  the  collision,  and  tbe  action 
inate  was  alone  in  the  pilot-bouse  of  tbe  tuv,  and 
vaa  tbe  only  officer  In  chartre  of  tbe  navlifation  of 
^ tujrand  the  only  peraoo  In  charge  of  the  tug*8 
vbeel  from  midnhrnt  until  one  minute  or  less  be- 
fore tbe  oolU8lon,when  the  captain  arrived  on  deck 
nxit  thiB  fact  did  not  contribute  to  tbe  collision.] 

^Jfbe  captain  was  awakened  and  arrived  on  deck 
SDont  one  half  a  minute  before  the  vessels  came 
^<Vetber,  and,  after  Inquiring  what  the  trouble 
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was,  and  being  told  a  ship  was  oomlng  into  thenu 
ordered  tbe  mate  to  stop  and  reverse,  wbicb  order 
was  only  partly  obeyed  by  the  mate,  who  rang  tb» 
bells  in  obedienoe  to  the  order  sufficient  to  stop  the 
engines,  but  not  to  reverse  them,  and  then  let  go 
of  the  bell -pull  and  of  tbe  wheel  and  ran  out  of  th« 
pilot-house  to  avoid  danger  to  himself,  which  he 
supposed  to  be  Imminent,  as  the  ship  was  then  oom- 


inff  in  contact  with  the  tug. 


For  some  time  prior  to  and  until  the  captain 
ordered  the  mate  of  tbe  tug  to  stop  and  reverse,  ttie 
engines  of  tbe  tug  were  going  ahead  at  full  speed, 
and  the  tug  was  making  the  si)eed  hereinbefore 
found  of  two  miles  an  hour  by  the  shore. 

And  from  these  findings  of  fact  the  court  makes 
the  following— 

ContXutioni  of  Law, 

1.  That  said  tug  was  not  In  fault  or  in  anywise 
blamable  for  any  damage  resulting  either  to  her- 
self or  said  ship. 

2.  Tbe  said  ship  was  in  fault  in  tbis: 

First.  She  did  not  keep  a  sufficiently  steady  helnu 
but  allowed  herself  to  swing  alternately  to  port 
and  starboard  before  she  put  her  helm  hard-a-star- 
board. 

Second.  She  put  ber  helm  hard-a-(i*arboard  when 
she  should  have  put  it  hard-a»port  or  keep  her 
course. 

&  That  said  libcUaot,  the  Tacoma  MUl  Ck>mpany, 
is  entitled  to  recover  of  and  from  F.  F.  PeroivaL 
the  claimant  In  this  cause,  and  from  J.  Furth  and 
Bailey  Oatzert,  bis  stipulators,  the  sum  of  twelve 
thousand  one  hundred  and  twenty-one  dollars  ^ 
3-100  ($12,121.02)  and  Itsoosu  and  disbursements  to 
be  taxed,  and  is  entitled  to  an  order  that  execution 
issued  upon  said  Judgment  against  the  goods,  chat- 
tels, and  lands  of  said  claimant  and  stipulaiors. 

4.  That  said  Ubellant  is  entitled  to  a  deoree  dis- 
missing the  croM  Ubel  at  tbe  oosts  of  the  orosa 
llbellant 

♦77 


871-S94 


SUPUBMB  COUBT  OT  THB  UkITED  StATBB. 


Oct.  Tj 


and  a  schooner,  and  the  claim  was  made  that 
the  schooner  was  in  fault  in  sailing?  too  short- 
handed  in  a  fog  and  having  only  two  men  on 
[300]  deck,  one  of  them  forward,  charged  with  the 
double  duties  of  a  lookout  and  of  blowing  the 
horn,  and  one  astern,  at  the  wheel.  It  was 
not  found  by  the  Circuit  Court  as  a  fact  that 
the  absence  of  another  lookout  contributed  to 
the  collision,  nor  were  there  any  facts  found 
which  could  Justify  that  conclusion,  either  as 
fact  or  law.  So  far  as  the  findings  were  con- 
cerned, the  man  forward  properly  discharged 
his  double  duties.  He  blew  the  fog-horn,  and 
it  was  heard  on  board  of  the  steamer:  and  it 
was  not  found  that  he  did  not  blow  it  properly, 
or  that  he  could  have  performed  the  duties  of 
a  lookout  better  than  he  did,  or  that  any  dif- 
ferent manner  of  performine  those  duties, 
either  by  him  or  by  an  additional  lookout, 
could  or  would  have  made  any  difference  in 
the  result,  or  that  the  steamer  could  or  would 
have  been  seen  by  the  schooner  any  sooner 
than  she  was  seen.  This  court  held  that,  un- 
der all  the  circumstances  and  in  view  of  the 
actual  findings,  it  could  not  be  said  that  there 
was  any  lack  of  vigilance  on  the  part  of  the 
schooner  in  the  matter  of  a  lookout;  and  the 
cases  of  T/ie  Farragut,  77  U.  8.  10  Wall.  334 
[19:  946];  Ths  Fannie,  78  U.  8.  11  Wall.  238, 
243  120:  114,  116];  and  The  Annie  Lindslev, 
104  U.  8.  185, 191  [26:  715, 716],  were  cited  in 
support  of  that  view. 

In  the  present  case,  it  is  found  that  the  look- 
out of  the  tug  first  sighted  the  ship  at  about 
two  miles  distant,  and  that  the  red  light  of  the 
ship  was  then  seen  about  three  tenths  of  a  point 
on  the  port  bow  of  the  tug;  and  it  is  also  found 
that  although  the  tug  had  no  such  lookout  as 
was  required  by  law,  that  fact  in  nowise  con- 
tributed to  the  collision. 

The  provision  of  article  24  of  the  Act  of 
March  3,  1885,  is  that  a  vessel  is  not  to  be 
exonerated  from  the  consequences  of  any  neg- 
lect to  keep  a  proper  lookout  It  does  not  say 
that  a  vessel  shall,  because  of  not  keeping  a 
proper  lookout,  be  visited  with  the  conse- 
quences of  a  collision.  If  the  collision  does 
not  result  as  a  consequence  of  neglecting  to 
keep  a  proper  lookout,  the  vessel  is  not  there- 
by made  responsible  for  the  consequences  of 
the  collision,  and  the  exemption  of  the  tug 
necessarily  results  from  the  flndinff  as  a  fact 
that  the  absence  of  the  proper  lookout  in  no- 
wise contributed  to  the  collision. 

As  it  is  found  as  a  fact  that  no  special  cir- 
[301  ]  cumstanoe  at  any  time  existed  which  rendered 
a  change  of  course  on  the  part  of  the  ship 
necessary  or  excusable,  under  article  23  of  the 
statute,  she  cannot  have  any  benefit  from  that 
article.  The  Maggie  J.  Smth,  128  U.  8.  849, 
854  [81: 175,  1781. 

We  think  that  the  keeping  on  of  the  tug  at  the 
full  speed  of  two  miles  an  hour  by  the  shore, 
and  her  not  stopping  or  reversing  her  engine 
until  the  captain,  coming  on  deck,  ordered  the 
mate  to  do  so,  was  not  a  fault  on  the  part  of 
the  tug.  Knowing  that  the  ship  was  a  sidling 
vessel,  from  her  showing  to  the  tug  only  her 
red  light  and  no  white  light,  and  further 
knowing  that  it  was  the  dutv  of  the  tug  to 
avoid  the  ship  and  of  the  ship  to  keep  her 
course,  and  supposing  that  the  ship  would 
keep  her  course,  and  the  tug  having  ported 
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her  helm  in  discharge  of  her  duty  of 
the  ship,  she  naturally  kept  on  witboat  stop- 
ping or  reversing,  because,  under  article  is, 
it  was  her  duty  to  slacken  her  speed,  or  to 
stop  and  reverse,  if  necessary,  only  if  ber  ap- 

? roach  to  the  ship  involved  risk  of  ooQiBoa. 
'here  was  no  risk  of  collision  involved  ontil 
the  ship  starboarded,  which  she  did  only  after 
the  tug  had  hard  a-ported  her  helm  and  had 
swung  to  starboard;  and  then  the  perfl  was  m 
great  and  the  vessels  were  sudi  a  abort  dis- 
tance apart  that  the  tug  may  wdl  be  cofid- 
ered  as  having  been  in  extremie, 
^  By  finding  14,  it  is  found  that  the  tng  pot 
her  helm  h^-a-port  and  swune  to  starhoanl 
only  2i  minutes  before  the  coUiaon,  and  when 
the  vessels  were  about  one  third  of  a  mik 
apart.  They  were  approaching  eac^  otber  at 
the  rate  of  about  ten  miles  an  boor,  the  tur 
going  about  two  miles  an  hour  by  the  Ism 
and  the  ship  about  eight  miles  an  boor  tj  the 
land.  The  approach  was  at  the  rate  of  a  mik 
in  about  six  minutes.  As  the  tug  began  to 
port  only  2^  minutes  before  the  coUisioo,  and 
bad  to  get  her  helm  hard-a  port  and  swing  to 
starboard,  before  the  ship  starboarded,  tbes 
got  ber  helm  harda starboard,  and  tfaea 
changed  her  course  so  materially  as  to  attract 
the  attention  of  the  tug,  the  fair  dedoctioo 
from  the  findings  is  that  the  tug  was  in  the 
situation  of  in  extremis  before  the  time  wbea 
it  became  her  duty  to  stop  and  leverae.  Il 
was  the  fault  of  the  ship  in  chan/^f  ber 
course  that  put  the  tug  in  that  situatioa,  and 
any  error  of  judgment  at  that  time,  in  tbt 
particular  mentioned,  cannot  be  imputed  at  t 


fault  to  the  tug.    The  Benrfactor,  lOd  U.  8u 
216  [26:157]:  Th    ~  ~ 

514,  526  [28:  812,  816],  and  cases  there  died. 
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The  Maggie  J.  Smith,  128  U.  S.  849  [«1:  ITS]. 

As  was  held  in  The  Bywetl  OuOe.  L.  R  I 
Prob.  Div.  219,  '*  where  one  ship  has,  by  wroof 
manoeuvres,  placed  another  ship  in  a  poaitkm 
of  extreme  danger,  that  other  ship  will  not  be 
held  to  blame  if  she  has  done  aometbiag 
wrong,  and  has  not  been  manoeuvred  with  per- 
fect skill  and  presence  of  mind.** 

It  is  not  found  as  a  fact  that  Ibe  cofflrioa 
would  have  been  avoided  or  mitigated  if  tht 
tug  had  stopped  and  reversed  when  she  db 
covered  that  the  ship  had  put  ber  belm  btrd* 
a-starboard  and  changed  her  course.  Oa  the 
contrary,  finding  21  says  that  afto*  tbe  ibip'i 
helm  was  put  to  starboard,  nothing  that  the 
tug  could  nave  done  would  have  anfted  tbf 
collision;  and  finding  20  aaya  that  as  aooe  ai 
it  was  possible  for  those  on  board  of  the  tn; 
to  discover  that  the  ship  had  put  ber  bela  to 
starboard,  evervlhing  was  done  oo  bosrd  of 
the  tug  to  avoid  the  coUiaioa  and  \emn  thi 
damage.  * 

We  do  not  think  that  the  dedsioa  hi  thi 
case  of  77^  JfantMa,  122  U.  8.  97  [80: 10161 
applies  to  the  present  case.  That  was  i  en 
lision  between  two  steam  vessels  on  Lake  So 
perior.  The  two  vessels  saw  tbe  white  tad 
the  green  lights  of  each  other,  and  oolv  tboii 
lights,  and  continued  to  approach  each  other 
on  nearly  parallel  courses.  Wboa  they  vert 
about  from  li  to  2  miles  apart,  the  Maoitote 
had  the  Comet* s  green  light  about  three  qair 
ters  of  a  point  on  oer  starboard  bow.  aad  tbn 
starboarded  her  wheel  half  a  point  aod  ooa- 
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rioucd  her  course  without  change  until  Just 
before  the  coUision.    Id  the  meantime,  the 
Oimet  ported  her  wheel  for  the  second  time 
half  a  point,  and  the  two  vessels  thus  con- 
tinued to  approach  each  other,  showing  their 
green  and  white  lights  only,  until  tbey  had 
come  within  from  400  to  500  feet  of  each 
other,  the  Comet  being  then  from  200  to  800 
feet  on  the  starboard  side  of  the  Manitoba. 
If  each  had  kept  her  course,  tbey  would  have 
pissed  without  colliding;  but  at  that  iunciure 
the  Comet  ported  her  wheel,  displayed  her  red 
light,  and  raddenly  sheered  across  the  course 
of  the  Manitoba,*  the  latter  thereupon  star- 
]    boarded  her  wheel,  and  the  collision  ensued. 
The  combined  speed  of  the  two  vessels  was 
about  twenty  miles  an  hour.    Neither  of  the 
Tessels  sounded  any  signal  of  the  whistle,  in- 
dicating the  side  she  intended  or  desired  to 
take,  nor  did  either  of  them  reverse  her  en- 
gine or  slacken  her  speed  until  the  collision 
was  inevitable;  hut  the  Manitoba  reversed  her 
eneioe  just  before  or  about  the  time  of  the 
collision.    The  fact  that  the  two  vessels  were 
moTing   on   nearly    parallel,   opposite,    but 
di^tly  coDver^ng  lines,  was  manifest  to  the 
officers  of  both  for  some  considerable  time  be- 
fore the  Comet  ported.    The  Circuit  Court 
found  as  follows:    "The  relative  courses  of 
these  vessels,  and  the  bearing  of  their  lights, 
and  the  manifest  uncertainty  as  to  the  Comet's 
inteo lions,  in  connection  with  all   the   sur- 
rounding facts,  called  for  the  closest  watch 
aod  the  highest  degree  of  diligence,  on  the 
part  of  both,  with  reference  to  the  movements 
of  the  other;  and  it  behooved  those  in  char^ 
of  them  to  be  prompt  in  availing  themselves  of 
any  resource  to  avoid,  not  only  a  collision,  but 
the  risk  of  such  a  catastrophe.    If  the  re- 
quisite precautions  had  been  observed  by  both 
or  by  either  of  said  vessels,  the  collision,  in 
the  opinion  of  the  court,  would  not  have  hap- 
pened."   The  Circuit  Court  found  that  the 
Comet  was  in  fault  for  putting  her  wheel  hard- 
ft-port  and  endeavoring  to  cross  on  the  port 
siaeof  the  Manitoba;  that  the  Manitoba  was 
in  fault  in  ignoring  the  fact  that  the  Comet 
WIS  approaching  under  a  port  wheel,  and  that 
the  courses  of  the  vessels  were  convergent  and 
involved  risk  of  collision,  and  in  failing  to 
take  proper  precaution  in  time  to  prevent  the 
collisioD;  and  that  the  Manitoba  was  further 
in  fault  in  not  indicating  her  course  by  her 
whistle,  and  in  not  slowing  up.  and  in  failing 
to  reverse  her  engine  until  it  was  too  late  to 
accomplish  anything  thereby.    It  apportioned 
the  damages.    The  Manitoba  appealed  to  this 
court  because  she  had  been  found  to  be  in 
fault    As  the  answer  the  cross  libel  of  the 
Manitoba  charged  as  a  fault  in  the  Comet  that 
Bbe  did  not  stop  and  reverse  in  approaching 
the  Manitoba,  when  there  was  risk  of  collis- 
ion, this  court  said,  that  if  there  was  risk  of 
collLqon  in  the  approach  of  the  Comet  towards 
the  Manitoba,  prior  to  the  sudden  sheer  of  the 
ii\    Comet,  it  was  a  risk  affecting  the  Manitoba 
equally  with  the  Comet,  and  imposing  upon 
her  the  same  duties   as  it  imposed  on  the 
Comet,  of  slackening  speed,  or,  if  necessary, 
stopping  and  reversing.    This  court  affirmed 
the  finding,  as  a  conclusion  of  law,  that  the 
Manitoba  was  in  fault  in  not  indicating  her 
coarse  by  her  whistle,  and  in  not  slowing  up, 
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and  in  failing  to  reverse  her  endne  nntfl  it 
was  too  late  to  accomplish  anything  thereby. 

The  difference  between  the  case  of  77ie 
Manitoba  and  the  present  case  involves  the 
vital  point,  that,  in  the  former  the  question 
was  between  two  steam  vessels,  while  the  lat- 
ter, it  is  between  a  steam  vessel  and  a  sailing 
vessel.,  In  the  case  of  Tfie  Manitoba,  the 
courses  of  the  two  steam  vessels  were  not  such 
as  to  make  it  the  duty  of  the  one  more  than  qf 
the  other  to  avoid  the  other,  or  to  make  it  the 
duty  of  the  one  rather  than  of  the  other  to 
keep  her  course;  and  there  was,  in  regard  to 
the  courses  of  both  the  steam  vessels,  such 
risk  of  collision  that  the  obligation  was  upon 
both  to  slacken  speed,  or,  if  necessary,  stop 
and  reverse.  But  in  the  present  case,  the 
duty  was  wholly  on  the  ship  to  keep  her 
course,  and  wholly  on  the  tug  to  keep  out  of 
the  way  of  the  ship;  and  there  was  no  duty 
imposed  on  the  tug  to  stop  and  reverse,  until, 
as  above  shown,  she  was  in  the  very  jaws  of 
the  collision. 

The  decree  of  the  Supreme  Court  of  the 
Territory  of  Washington  is  affirmed,  and  the 
case  is  remanded  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Wash- 
ington. (Act  of  February  22,  18*^9.  chap.  180, 
25  Stat  at  L.  670,  6b2,  6K8,  §§  22,  28),  for 
further  proceedings  according  to  law. 


AGNES  S.  WATERMAN,  Executrix  of  RoB- 

EBT  W.  WaTERBIAN,  Appt, 
V, 

JAMES  M.  BANES,  Executor  of  Abbib  L. 

Waterman. 

(See  8.  C.  Reporter's  ed.  8M-406.) 

Conditional  contract  for  tale  of  land— accept- 
ance qf  offer — Ume  when  of  the  essence  of  a 
contract, 

1.  When  there  Is  a  oontraot  between  the  owner  of 
land  and  another  person,  that  if  such  person  shall 
do  a  specified  act,  then  he  (the  owner)  will  oon vej 
the  land  to  him  in  fee,  the  relation  of  vendor  and 
purchaser  does  not  exist  between  the  parties  un- 
less and  until  the  act  has  been  done  as  spedtted. 

2.  When  an  offer  is  made  for  a  time  limited  in  the 
offer  itself,  no  acceptance  afterwards  will  mak» 
it  binding;  an  offer  which  In  its  terms  limits  the 
time  of  acceptance  is  withdrawn  by  the  expira- 
tion of  the  time. 

8.  Time  may  become  of  the  essence  of  a  contract 
for  the  sale  of  proi>erty  not  only  by  the  express 

stipulation  of  the  parties,  but  from  the  very  nat- 

— —  - 

Note.— ^8  to  oral  evidence  as  appUeaJbUe  to  written 
enntracts^  see  note  to  Bradley  v.  Washington*  A 
&  G.  8.  Packet  Ck>.  10:  7& 

As  to  comAruction  of  written  eontraets;  how  far  a 
question  for  theeourU  see  note  to  Ward  v.  United 
States,  20:  TOS. 

As  to  contracts;  their  interpretation  and  validity. 
see  note  to  Bell  v.  Bruen,  U:  80. 

As  to  covenants  in  contract;  when  dependent  and 
tohen  independenU  see  note  toGoldsborouffh  v.  Orr, 
6:  eOO. 

As  to  contracts;  performance;  when  eoDCused  by 
nonperformance  of  other  party  or  his  prevention 
of  performance^  see  note  to  United  States  v.  Peok« 
26:40. 

As  to  time^  when  of  the  essence  of  the  oontroet,  see 
note  to  Slater  v.  Bmerson,  15:  806. 
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ore  of  tb6  pfoperij  Itself;  nliimU  properlj 
quires  the  psitles  interested  In  It  to  be  ylglliaab 
ud  active  in  sssertlnff  their  rights. 

INo.  190.] 

Argued  March  7,  S,  189$.     Deeidod  March  28, 

2898. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Northern  Dis- 
trict of  California,  requiring  R.  W.  Water- 
man, tbe  original  defendant,  to  convey  to  Abbie 
L.  Waterman,  tbe  original  plaintiff,  an  undi- 
vided part  of  certain  mining  property  in  Cali- 
fornia, and  also  to  pay  to  her  certain  moneys 
as  profits  derived  from  tbe  property.  Reversed 
with  directions  to  dismm. 

See  same  case  below,  27  Fed.  Rep.  827. 

Mr.  Geo  F.  £dmandB»  for  appellant: 

Complainant's  biUs  are  for  tbe  specific  per- 
formance of  certain  contracts. 

Tbose  contracts  were  purely  executory — tbey 
created  no  right,  legal  or  equitable,  in  or  to 
the  lands  mentioned  in  tbem. 

The  contracts  were  purely  optional  con- 
tracts, vesting  no  immediate  or  present  interest 
in  J.  8.  Waterman. 

Wben  time  is  of  tbe  essence  it  is,  so  to  speak 
Jurisdictional,  and  lies  at  tbe  very  foundation 
of  tbe  right  of  an  action. 

Pom.  Cont.  §  401,  p.  472;  Boiton  dt  M.  R, 
€h.  ▼.  BarOett,  8  Cusb.  224;  2  Lead.  Cas.  in 
Eq.  Hare  &  Wallace,  notes  (4tb  ed.)  part  2, 
pp.  1085,  1182;  Kerr^.  DayM  Pa.  112;  Pom. 
Oont.  Spec.  Perf.  ^§  887,  58,  60.  62,  65.  67. 

In  Hare  &  Wallace's  notes  to  Setan  v.  Blade, 
Part  2,  2  Lead.  Cas.  in  Eq.  (4tb  ed.)  p.  1182; 
2  Wbart.  Cont.  §  888;  Sloiy,  Eq.  Jur.  (lltb 
ed.)  ^  777a;  Potts  v.  Wfiitehsad,  20  N.  J.  Eq.  65; 
Magoffin  Y,  Bolt,  1  Duv.  95;  Bamlagh  v.  Mel- 
ton, 2  Drew.  &  8.  278;  Brooke  v.  Oarrod,  2 
De  Q.  &  J.  62;  Austin  ▼.  Tavmey,  L.  R  2  Cb. 
App.  Cas.  143;  Wettterman  v.  Means,  12  Pa.  99. 

Wben  tbe  subject-matter  of  tbe  contract  is 
mines  or  otber  objects  of  fluctuating  and 
cbanging  value,  time  is  of  tbe  essence  of  tbe 
contract. 

Pom.  Cont  g§  884.  885:  2  Wbart  Cont 
§  887;  Dolurtt  ▼.  BotltsrMld,  1  Sim.  &  Stii. 
598;  Gale  v.  Archer,  42  Barb.  821;  Pendergast 
▼.  Turton,  1  Younge  &  C.  110. 

There  was  not  onlv  no  excuse  wbich  can  be 
recognized  as  sucb  for  J.  S.  Waterman's  fail- 
ure to  elect  to  take  tbe  deeds,  but  upon  the 
contrary,  it  affirmatively  appears  that,  bis  de- 
fault in  doing  so  was  intentional. 

Pom.  Cont.  gS;  402.  473. 

Wbere  tbere  are  any  facts  and  circumstances 
wbich  would  excuse  a  want  of  punctuality  in 
tbe  seeking  specific  performance,  tbose  facts 
and  circumstances  must  be  pIcadcKl. 

Oreen  v.  Cocillaud,  10  Cal.  817. 

In  every  case  of  delay,  a  reasonable  excuse 
for  tbat  delay  must  be  given. 

8  Pom.  Eq.  Jur.  §  1408;  McDermid  ▼.  Jfo- 
Gr^r,  21  ACnn.  112. 

Wbere  one  party  to  the  contract  fives  notice 
to  tbe  otber  tbat  be  will  not  preu)rm  it  ac- 

Suiesence  in  tbis  by  tbe  otber  party  (not  being 
I  possession)  by  a  comparatively  brief  delay 
in  enforcing  bis  rigbt  by  an  appeal  to  tbe 
courts,  will  be  a  bar. 

Fry,  Spec.  Perf.  §  784,  8  Lead.  Cas.  in  Bq. 
447;  Beapy  v.  HiU,  2  Sim.  &  Sto.  29;  Wat$(m 
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▼.  BHd,  1  Russ.  &  M.  886;  Wather  w.  J^frtfs, 
1  Hare,  848;  Colby  v.  Oadsdm,  34  BeaT.  418. 

Messrs.  Charles  C*  Boim^jr  and  JH  If. 
McGraw,  for  appellee: 

Tbe  case  bss  been  made  oat  with  reMOOilile 
certainty  and  tbis  entitles  tbecomplainaBt  tos 
decfee. 

JVeafev.  NeaU,  76 U.  S.  9  WalL  12  (79:5K). 

Tbe  court  will  not  bold  itself  too  strictly 
bound  by  technicalities  or  literal  expifiom, 
but  will  construe,  interpret  and  apply  tbe  ocm- 
tract,  according  to  tbe  justice  of  to«  case. 

Mechanics  Bank  of  Alexandria  ▼.  Lym^,  3$ 
U.  S.  1  Pet  876  (7:  185). 

Tbe  fact  that  tbe  complainanfsaMignorbad 
fullv  performed  tbe  contract  oo  his  part  viU 
be  deemed  a  powerful  aid  to  the  granting  of 
tbe  relief  sought 

Brashier  v.  Gratz,  19  U.  S.  «  Wheat  5M 
(5:  324);  Pry,  Spec  Perf.  67;  Story,  Eq.  Jnr. 
§  759. 

That  tbe  bill  is  sufficient  as  a  pleading  is 
equity  is  perfectly  clear. 

Waterman,  Spec.  Perf.  g  500. 

Tbe  consideration  having  iieen  fully  paid 
and  performed,  the  delay  of  tbe  purcbaseria 
calling  for  the  deeds  was  wholly  immatcrisL 

Walton  V.  Couls^n,  \  McLean.  120;  CkOd- 
ress  ▼.  Holland,  8  Hay  w.  284;  Metirti  t.  Api< 
44  Cal.  280. 

Tbe  rigbt  to  an  account  for  a  proper  ihare 
of  tbe  profits  of  tb^  mines,  is  in  equity  bejoad 
controversy. 

WorraU  v.  Munn,  88  N.  Y.  187;  iMwa  v. 
Bridges,  2  Beav.  241:  Coleman  '^.  Cokamn,  1 
Pears.  (Pa.)4«0;  Bamum  v.  Lan.  #Ji»  SftCoaa. 
150. 

The  vendors  beld  tbe  interest  covered  bjtht 
contracts  as  security  for  perfoni«soce  by  the 
vendee,  and  tbe  legal  title  to  that  "ntereet  at 
trustees  of  thepurcuaser,  and  subject  to  aoao* 
count  for  the  rents  and  profits  denved  froo  it 

WiUis  V.  Wozeneraft,  22  Cat  619;  Lm  v. 
Watkins,  40  Cal.  565.  ^ 

The  8uppo<^  "option"  in  the  contract  is  aot 
a  fact  but  a  fiction.  The  true  meaning  of  tbt 
sgrecroent  is  that  witbin  twelve  oKMiths  from 
the  date  of  the  contract,  or  at  any  time  upon  de- 
mand, the  deed  shall  be  made 

BeU  V.  Quarles,  5  Ycrg.  463;  Timney^.  AA- 
ley,  15  Pick.  546  ;  IfUming  ▼.  Uarrissti,  S 
Bibb,  171. 

The  attempt  to  sbow  tbat  tbe  contracts  were 
mere  mortirages,  wholly  fails  to  comply  witk 
tbe  rules  of  law  applicable  to  tbis  subje^ 

Henley  ▼.  Hotaling,  41  Cat  26  ;  Sutphen  v. 
Cvshman,  85  111.  186-196;  Lindaur  v.  i\m- 
minos,  57  111.  195-200;  TUden  v.  Srreetfr,  45 
Micb.  540;  Holland  ▼.  Blake,  97  U.  S.  C3I 
(24:  1028). 

Tbe  consideration  was  much  more  tliaa 
adequate. 

Waterman,  Spec.  Perf.  §§  172. 178, 183. 188 

Contracts  to  convey  an  interest  in  mioinr 
property,  for  funds  to  be  used  in  the  devrK^p 
ment  of  it,  are  common  and  have  had  Judicist 
approval. 

Settembre  ▼.  Putnam,  80  Cat  494;  Beti  v. 
Wat,  47  Tex.  241. 

Mr.  JutHee  Harlan  delivered  the  opisloa 
of  tbe  court: 
This  appeal  brings  op  for  review  a  decree 
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reqairiog  R.  W.  Waterman,  the  original  de- 
feodaot,  to  convey,  free  from  incumbrance,  to 
Abbie  L.  Waterman,  the  original  plaintiff,  and 
tbe  widow  and  assignee  of  «L  S.  Waterman,  an 
undivided  twenty  four  one-bund  red  iba  of  cer- 
tiio  mining  property  In  8an  Bernardino  coun- 
tjt  California,  and  also  to  pay  to  ber  tbe  sum 
of  142.987.22,  wbicb  was  adjudged  to  be  tbe 
imount  of  profits  derived  from  tbat  property, 
witb  tbe  interest  tbat  accrued  tbereon  piior  to 
Jaoaary  lOtb.  1888.    27  Fed.  Rep.  827. 

J.  S.  Waterman  and  R.  W.  Waterman  were 
liroiberB;  tbe  former,  of  large  wealtb,  and  a 
citizen  of  Illinois,  and  tbe  latter,  of  limited 
means  and  a  citizen  of  California  engaged  witb 
one  Porter,  in  * 'prospecting^'  and  developing 
nuDhig  property.  R.  W.  Waterman  and  Por- 
ter baving  acquired  certain  raining  claims  or 
ioteresta  in  San  Bernardino  county,  Califor- 
Dia.  tbe  former  wrote  a  letter  to  bis  brotber, 
Qoder  date  of  April  5tb,  lb81,  wbicb  seems  to 
I  be  tbe  beginning  of  tbe  transactions  out  of 
wbicb  tbe  present  litigation  arose.  Tbe  writer 
laid:  "Porter  finisbed  assay  yesterday,  and 
will  start  in  to-morrow.  Tbe  mine  improves 
all  tbe  Umi  ^\&^^  beyond  our  most  sanguine 
expectations.  Tbe  cbimney  will  extend  some- 
wbere  about  800  or  1000  feet,  and  is  wortb 
itself  milliona.  Tbe  assay  for  tbe  dump,  after 
picking  out  tbe  beat  ore  and  assay,  tbe  average 
of  tbe  poorest  is  over  $50.00.  and,  so  far  as  we 
cao  see,  tbe  entire  mass  is  very  ricb.  .  .  . 
Now,  we  can  figbt  all  of  tbem,  pay  all 
expenses,  and  maKe  a  million  a  year,  but  I 
don't  anticipate  mucb,  if  any,  trouble.  .  .  . 
Ton  let  Mr.  rorter  bave  some  money  to  pay  bis 
expenses  wit  bout  bis  asking  for  it.  He  is  one 
of  tbe  most  modest  men  I  ever  saw.    I  want 

Sou  to  bave  a  talk  witb  Jane  about  your  join- 
)g  me  and  baving  an  interest  in  tbe  mine.  It 
wm  include  tbe  four  claims,  tbe  Alpha,  Omega, 
Pront,  and  Silver  Glance.  Tbey  are — wbat 
tbere  is  of  it,  and  eitber  one  is  enougb  to  form 
a  company.  I  propose  to  let  you  bave  -ft^f  of 
my  interest  of  iW^J^ti  give  up  mv  indebted- 
aeas  and  give  me  to  pay  off  any  debts  that  I 
ba?e  incurred  in  miuinfr,  say  $2,000.  Tbat 
AV  is  worth  $250,000,  and  may  be  i  a  million 
to  sell  outside  of  this.  All  tbe  money  you  get 
to  bay  macbioery  or  advance  in  any  way  shall 
be  paid  from  tbe  first  earnings  of  the  milt. 
Ton  might  be  at  tbe  bead  of  the  affair  fi nan- 
daily,  and  otherwise;  each  one  of  us  to  have  his 
puirt.  but  you  be  at  tbe  bead.  .  .  .  You  speak  to 
Porter  about  our  partnership.  I  know  be  is 
all  0.  E.  and  will  not  pretend  to  own  but  i; 
yet  try  bim.  I  presume  he  would  give  yon  a 
•bare  of  bis  if  you  raise  tbe  money  for  us." 

It  does  not  appear  that  any  formal  reply  was 
made  to  this  letter.  But  it  does  appear  tbat 
J.  8.  Waterman  was  in  California  the  sue- 
oeediDg  month,  and  took  from  bis  brother  an 
obligation  of  wbicb  tbe  following  is  a  copy: 

"»AK  Bebnardiko,  Cal..  May  14tb,  1881. 

"For  and  in  consideration  of  one  dollar  to 
me  in  band  paid,  tbe  receipt  whereof  is  here- 
by acknowledged,  I  hereby  agree  tbat  at  any 
tune  within  twelve  months  from  this  date,  up- 
00  demand  of  J.  S.  Waterman  or  bis  heirs, 
j  idministratora,  or  assigns,  I  will  execute  to 
Um  a  good  and  suflScient  deed  of  conveyance 
to  to  undivided  twenty  four  one-bundredtbs 
Wt)  of  the  following  mines,  known  as  tbe 
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Alpha,  Omega,  Silver  Glance,  and  Front,  each 
being  600  feet  wide  by  1,500  ft.  long,  and  tbe 
same  interest  in  all  lands  tbat  may  Sq  located 
or  has  been  located  for  tbe  development  of  tbe 
above  mines,  witb  such  macbiu'ry  and  im- 
provements as  if  to  be  placed  upon  same,  all 
subiect  to  the  same  proportion  of  expenses, 
which  is  to  be  paid  out  of  the  development  of 
tbe  above  property,  all  8itua<ed  near  tbe 
Grape  Vine,  in  tbe  county  of  San  Bernardino^ 
State  of  California.       R.  W.  Waterman." 

This  was  tbe  obligation,  tbe  specific  per- 
formance of  wbicb  was  required  by  tbe  de* 
cree  below. 

An  obligation  of  like  character  as  to  date 
and  terms  waa  taken  by  J.  S.  Waterman  from 
Porter  witb  respect  to  an  undivided  three  one- 
bundreths  of  the  same  property. 

Prior  to,  but.  perhaps,  in  expectation  of» 
tbe  execution  of  these  writings,  J.  S.  Water- 
man advanced  to  bis  brotber  and  Porter  tbe 
sum  of  $1,817,  and,  subsequently,  other  sums, 
the  aggregate  amount  of  advancementa,  on  the 
22d  day  of  November,  1881,  being  $26,317, 
exclusive  of  interest  For  each  sum  so  ad- 
vanced, J.  S.  Waterman  took  the  notes  of  R. 
W.  Waterman  and  Porter.  It  also  appeared 
tbat  when  the  writings  of  May  14th.  1831  were 
given,  R  W.  Waterman  was  indebted  to  J. 
§.  Waterman  in  the  sum  of  $11,750.58  for 
moneys  loaned.  But  R.  W.  Waterman  con- 
tended that  if  all  matters  of  business  l)etween 
them  bad  been  settled,  be  would  not  have  been 
then  indebted  to  bis  brotber  in  any  sum  what- 
ever. 

J.'S.  Waterman  died  July  19tb,  1888,  bav- 
ing  made  a  will,  wbicb  wa»  dated  \uvember 
28th,  1870.  That  will  provided,  among  other 
things,  that  any  and  all  notes,  bills,  accounts, 
agreements,  or  other  evidence  of  indebtedness 
against  any  of  bis  brothers,  held  by  tbe  testa- 
tor at  bis  decease,  be  canceled  by  bit*  execu- 
tors and  delivered  up  to  the  maker  or  makers 
without  payment  of  tbe  same  or  any  part 
thereof,  except  two  notes  against  John  C. 
Waterman,  secured  by  a  d^  of  trust  on 
lands,  wbicb  were  to  be  collected  and  equally 
divided  l)etween  bis  brothers  and  sisters,  and 
tbe  children  of  such  as  bad  died.  By  a  codi- 
cil to  the  will,  of  date  December  7tb,  1872, 
bis  brotber  R  W.  Waterman  was  substituted 
as  executor  in  place  of  George  S.  Robinson. 

Upon  thepaper  of  May  14tb,  1881,  given 
by  R.  W.  Waterman,  appears  the  following 
indorsement:  *'I  hereby  assign  tbe  within  to 
Mrs,  Abbie  L.  Waterman.  J.  8.  Waterman. 
M'cb,  1888.  I  hereby  agree  to  execute  tbe 
within  agreement  on  demand."  In  March, 
18b8.  tbe  paper  with  this  indorsement  upon 
it  was  presented  to  R.  W.  Waterman,  and  be 
refused  to  sign  it.  At  that  time  there  was  a 
balance  of  about  $11,000  due  J.  8.  Waterman 
on  tbe  notes  given  by  R.  W.  Waterman  and 
Porter.  Porter  signed  a  similar  indorsement 
on  the  writing  of  May  14.th,  1881,  executed  by 
him.  But  the  evidence  satisfactorily  showa 
that  he  did  this  only  to  indicate  bis  willing- 
ness tbat  that  paper  should  stand  as  securitr 
simply  for  tbe  moneys  advanced  by  J.  o. 
Waterman. 

A.11  the  moneys  advanced  to  R.  W.  Water- 
man and  Porter  were  repaid  out  of  tbe  pro» 
cceda  of  tbe  mining  property  before  tbe  Insti* 
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tution  of  this  suit,  the  principal  part  before 
and  the  balance  after  the  death  of  J.  S.  Water- 
man. 

So  demand  was  made  upon  R  W.  Water- 
man or  Porter  at  any  time  within  twelve 
months  after  May  litn,  1881,  for  a  coDvey- 
ance,  nor  until  after  the  death  of  J.  S.  Water- 
man, f 

This  suit  and  the  decree  below  proceeded 
upon  the  general  ground  that  the  writing  of 
May  I4tb,  1881,  was  intended  to  pass,  and  was 
accepted  as  passing,  a  present  interest  of 
twenty-four  •one-bundredtns  in  the  property 
covered  by  its  provisions,  and  required  R.  W. 
Waterman  to  conyey  such  interest  at  any 
time,  before  or  after  the  expiration  of  twelve 
months  from  that  date,  on  the  demand  by  J. 
S.  Waterman,  his  heirs,  adminstrators,  or  as- 
signs of  a  conveyance.  The  defendant  dis- 
puted this  interpretation  of  that  instrument 
and  insisted  that  it  was  given  and  accepted 
only  as  security  for  such  moneys  as  J.  S. 
Waterman  might  advance  for  the  development 
or  management  of  this  property. 

We  cannot  assent  to  the  view  taken  by  the 
court  below.  The  bill  alleges— and  the  evi- 
dence fully  sustains  the  allegation — ^that  when 
the  writing  in  question  was  given,  the  title  to 
this  property  was  in  dispute,  and  that  its  de- 
yelopment  and  improvement  involved  the  ex- 
penditure of  large  sums,  great  risk  of  the 
total  loss  of  everything  invested  in  it,  and  un- 
certainty of  profit.  Under  these  circum- 
stances, J/  B.  Waterman,  according  to  the 
-decided  preponderance  of  the  evidence,  did 
not  wish  to  become  a  part  owner  of  the  prop- 
erty or  to  incur  the  responsibility  of  develop- 
ing and  managing  it  in  conjunction  with  his 
brother  and  Porter.  He  was  entirely  willing, 
indeed,  anxious,  to  assist  bis  brother,  but  was 
not  willing,  at  the  outset,  to  take  an  interest 
in  the  proper^,  or  to  become  connected  with 
them  in  busmess.  His  chief  concern  then 
was  to  secure  the  repayment  of  sums  ad- 
yanced  and  to  be  advanced  by  him  to  his 
brother  and  Porter  for  the  development  of  the 
property,  postponing  to  a  future  time  the  de- 
cision of  the  question  as  to  whether  be  would 
take  an  interest  in  the  property  as  suggested 
in  the  letter  of  April  6tb,  1881.  If  it  proved 
to  be  valuable,  he  would  incur  no  responsibil- 
itv  by  becoming  a  part  owner  and  uniting  with 
his  brother  and  Porter  in  its  development  and 
management  If  it  proved  to  be  worthless, 
and  if  his  brother  and  Porter  were  unable  to 
meet  their  notes,  he  would  only  lose,  and,  as 
he  possessed  large  wealth,  could  afford  to  lose, 
the  sums  advanced  by  him.  These  were  the 
objects  he  had  in  view  when  he  prepared  and 
obtained  from  his  brother  the  writing  of  May 
14th,  1881.  That  writing  evidently  contem- 
plated that  "out  of  the  development  of  the 
above  property,"  that  is,  out  of  its  earnings, 
were  to  be  paid  the  expenses  incurred  in  pro- 
yidingmachinery,  in  making  improvements, 
etc.  These  expenses  were  to  be  met,  in  the 
first  instance,  by  the  moneys  advanced  bv  J. 
8.  Waterman  to  his  brother  and  Porter.  They 
could  not  have  been  otherwise  paid;  for  the 
resources  of  R  W.  Waterman  and  Porter 
were  very  limited,  and  the  property  bad  not 
then  been  sufilciently  developed  to  become  it- 
self the  basis  of  borrowing  large  sums  from 

482 


banks  or  from  individual  lenders  of 
All  this  is  manifest  from  the  facts  in  the 

But  it  is  clear  from  the  face  of  the  writiiig. 
without  calling  to  our  aid  the  circomstaooei 
under  which  it  was  executed,  that  J.  8.  Water- 
man did  not  stipulate  for  a  present  interest  ia 
the  property.  It  was  drawn  so  as  not  to  give 
him  an  interest,  as  owner,  durini;  the  period 
supposed  to  be  required  for  its  deveb^neot. 
While  intended  by  the  parties  as  security  for 
moneys  advanced  and  to  be  advanced  by  J.  & 
Waterman,  it  contains  no  word  or  dame  in- 
dicating a  purpose  to  create,  as  of  its  date^  Oe 
relation  of  purchaser  and  vendor  between  him 
and  R.  W.  Waterman.  It  cave  the  fonner. 
his  heirs,  administrators,  and  asdgns*  an  op- 
tion to  demand  a  conveyance  wiibin  a  pre- 
scribed period,  thus  making  time  of  the  easerxe 
of  the  agreement.  If  a  conveyance  was  ooc 
demand^  within  that  period,  the  obligation 
of  R.  W.  Waterman  to  make  one  ceased  al- 
together. Such  was  the  contract;  and  the 
suggestion  that  the  transposition  of  tbe  wonb^ 
"at  any  time,"  was  a  mere  clerical  error,  to  be 
corrected  by  construction,  is  simply  an  appeal 
to  the  court  to  make  for  the  parties  an  agrees 
ment  they  did  not  choose  to  make  for  ibem- 
selves  and  then  decree  its  specific  perfonnaoce. 
No  principle  of  equity  would  support  such  a 
decree,  tfepbum  v.  Dunhp,  14  U.  8.  1 
Wheat  179  [4:  661.  The  demand  for  a  ooa- 
veyence  within  a  given  time — looking  alone  at 
the  writing— was  made  by  tbe  parties  a  condi- 
tion precedent  to  the  acquisition  by  J.  S. 
Waterman  of  an  interest  in  the  propeity.  R 
W.  Waterman  did  not  agree  to  convey  except 
upon  the  performance  of  that  conditioo  pre- 
cedent The  condition  being  lawful,  it  Is  not 
competent  for  the  court  to  dispense  with  ili 
performance. 

The  principles  by  which  a  court  of  equity  k 
governed  in  cases  of  this  character  are  wdl 
settled.  Mr,  Justice  Story  says  that  'iiotwjtb-  j^ 
standing  the  rule  is  well  established  in  oooitt  * 
of  equity,  that  time  will  not  be  regarded  m 
indispensable,  in  regard  to  decreeing  qwdfle 
performance  of  contracts  for  the  actual  sale  ef 
lands  on  one  side  and  the  actual  puicbase  on 
the  other.  It  is  different  where  tbe  contrsol 
gives  a  mere  election  to  purchase  apon  certaii 
conditions.  Accordingly,  where  upon  a  Imm, 
with  the  right  of  purchase  within  seven  jesn. 
upon  giving  three  months'  notice,  uid  pajiag 
a  fixed  sum  at  the  expiration  of  sudi  nciloe, 
and  tbe  lessee  gave  the  re^uldte  nodoe,  beC 
did  not  pay  the  money  In  time,  a  bill  for  ip^ 
dfic  performance  was  dismissed.  And  a  ttm- 
liar  decision  was  made  by  the  Lord  CbanoeUor, 
where  his  lordship  said :  '  Tbe  things  required 
must  be  done  in  the  order  of  sequence  ttipn- 
lated.  These  were  notice  and  the  pavmeot  of 
the  money,  on  a  day  certain.*  **  £q.  Jar. 
§  777a.  In  P^fU  y.  l^hOeAead,  80  N.  J.  Eq 
55,  57,  69,  which  was  a  suit  for  the  wpedtic 
performance  of  a  contract  to  convey  land— tbe 
owner  stipulating,  for  tbe  consideration  of  ooe 
dollar,  that  the  complainant  should  have,  for 
thirty  days,  tbe  refusal  of  the  lands— tbe  oooit 
said:  "  The  paper  signed  by  the  defeodaat  ii 
not  a  contract,  but  on  its  fsce,  and  by  its  vny 
terms,  onlv  a  refusal  or  offer  of  tbe  landi  la 
the  complainant  at  a  certain  price;  this  ii  doC 
disputed  by  tbe  counsel  of  ibe  oomplahiaat 
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This,  like  all  sucb  offers,  was  not  biDding,  and 
could  DOt  be  coo  verted  into  a  contract,  unless 
accepted  witbiu  ihe  thirty  days.  Wbetber, 
wbea  sucb  an  offer  is  made  for  a  mere  nominal 
coosideration,  the  person  offering  can  with- 
draw it  witbin  the  time  specified,  it  is  not  nec- 
essary to  coDsider,  as  it  was  not  withdrawn, 
aod,  like  all  sucb  offers,  it  would  be  binding 
if  accepted  witbin  the  time,  and  before  it  was 
withdrawn. "  Again :  *  'There  can  be  no  ques- 
tion bat  tbat  when  an  offer  is  made  for  a  time 
Umited  in  the  offer  itself,  no  acceptance  after- 
wards will  make  it  binding.  Any  offer  with- 
out consideration  may  be  withdrawn  at  any 
time  before  acceptance;  and  an  offer  which  in 
its  terms  limits  the  time  of  acceptance  is  with- 
drawn by  tbe  expiration  of  the  time." 

The  rule  is  well  ezpressed  in  Ranelagh  ▼. 
Melton,  2  Drew.  &  S.  278,  where  it  was  said: 
''J  **  No  doubt  if  an  owner  of  land  and  an  intend- 
ing purchaser  enter  into  a  contract  constitut- 
ing between  tbem  tbe  relation  of  vendor  and 
purchaser,  and  there  is  a  stipulation  in  tbe 
contract  that  the  purchase  money  shall  be  paid 
and  tbe  contract  completed  on  a  certain  day, 
this  court  in  ordinary  cases  has  established  the 
principle  tbat  time  is  not  of  tbe  essence  of  the 
contract,  and  that  the  circumstances  of  the  day 
fixed  for  the  payment  of  tbe  money  and  the 
completion  of  the  purchase  being  past  does 
not  entitle  either  party  to  refuse  to  complete. 
On  the  other  band,  it  is  well  settled  tbat  when 
there  is  a  contract  between  the  owner  of  land 
and  another  person,  that  if  such  person  shall 
do  a  specified  act,  then  he  (the  owner)  will  con- 
vey the  land  to  him  in  fee,  the  relation  of  ven- 
dor and  purchaser  does  not  exist  between  the 
parties  unless  and  until  the  act  has  been  done 
as  specified.  The  court  regards  it  as  the  case 
of  a  condition,  in  the  performance  of  which 
tbe  party  performing  it  is  entitled  to  a  certain 
benefit;  but  in  order  to  obtain  such  benefit  he 
must  perform  the  condition  strictly.  There- 
fore if  there  be  a  day  fixed  for  its  performance, 
tbe  lapse  of  tbat  day  without  its  being  per- 
formed prevents  him  from  claiming  the  bene- 

In  Tajdar  ▼.  Langworth,  89  U.  8.  14  Pet. 
172, 174  [18: 405,  4061,  the  principle  was  recog- 
nized that  time  may  become  of  tbe  essence  of 
a  contract  for  tbe  sale  of  property  not  only  by 
tbe  express  stipulation  of  the  parties,  but  from 
the  veiT  nature  of  the  property  itself.  This 
principle  is  peculiarly  applicable  where  the 
pnmerty  is  oi  sucb  character  that  it  will  likely 
uaaergo  sudden,  frequent,  or  great  fluctua- 
tioBB  in  value.  In  respect  to  mineral  property 
itbas  been  said,  that  it  requires,  and  of  all 
properties,  perhaps,  the  most  requires,  the  par 
ties  interested  in  it  to  be  vigilant  and  active  in 
•sserting  their  rights.  Prendei*gast  v.  TurUm, 
1  Younee  &  C.  C.  C.  110;  DoUn'et  ▼.  Boths- 
«WW.  I  Sim.  &  Stu.  690,  598;  Pry,  Spec.  Perf. 
S§  714,  715;  Pom.  Cont.  §§  884,  886;  Brown 
▼.  OmiOaud,  6  Cal.  566,  672;  Green  v.  CoviU 
^  10  CaL  817,  824;  Magoffin  v.  Eolt,  1 
Dav.  95. 
That  J.  8.  Waterman  did  not,  in  fact,  accept 
041  ^  writings  of  May  14th,  1881,  as  passing  to 
mm  a  present  interest  in  tbe  property,  but,  at 
we  utmost,  as  security  for  tbe  moneys  ad- 
vanced and  to  be  adyanced  by  him,  with  the 
nght  reserved,  or  the  option  given,  to  demand 
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a  conveyance  within  a  certain  time,  Is  estab- 
lished by  many  facts  and  circumstances  dis- 
closed by  tbe  evidence. 

When' those  writings  were  given,  tbe  title  of 
R.  W.  Waterman  and  Porter  to  this  mining 
property  was  disputed  by  one  Miller.  This 
fact  was  well  known  to  J.  6.  Waterman.  In 
a  suit  brought  by  Miller  he  was  examined  as 
a  witness  for  R.  W.  Waterman  for  the  pur- 
pose of  contradicting  the  evidence  of  Muler. 
His  cross-examination  as  taken  down,  at  tbe 
time,  by  the  ofiScial  reporter  of  the  court,  was 
as  follows:  *'Q.  Have  you  any  pecuniary 
interest  in  this  litigation  ?  A.  No,  sir.  Q. 
Have  you  any  interest  in  any  of  these  mines 
out  there.  A.  No,  sir.  Q.  Or  in  the  mill? 
A.  No,  sir.  Q.  Haven't  you  made  advances 
of  money  the  repayment  of  which  is  depend- 
ent principally  upon  your  brother  and  Porter 
retaining  these  mines  and  working  them?  A. 
Tes,  sir:  I  loaned  them  money.  Q.  And  you 
understand  that  their  ability  to  pay  depends 
in  a  great  measure,  if  not  entirely,  upon  their 
retaining  these  mines  and  working  them  suc- 
cessfully ?  A.  That  hasn't  been  talked  over. 
Q.  Isn't  that  your  understanding  of  it  ?  A. 
That  is  the  understanding;  they  would  have  to 
pay  out  of  tbe  mines.  Q.  They  would  have 
no  other  mines  to  pay  you  from  ?  A.  They 
have  other  mines.  Q.  Do  you  think  they 
have  other  mines  tbat  would  respond  ?  A.  I 
think  Mr.  Porter  has,  or  either  one  of  them. 
I  merely  have  their  promise  to  pay,  no  secur- 
ity. Q.  Haven't  you  been  up  the  country 
examining  mills  ana  machinery  for  their  use  ? 
A.  Yes,  sir.  Q.  Haven't  you  taken  an  ac- 
tive interest  in  their  mining  operations  ?  A. 
I  purchased  the  mill;  yes,  sir.  I  became  se- 
curity for  them."  ^ 

The  learned  counsel  for  the  plaintiff,  refer- 
ring to  this  evidence,  observes:  "But  it  is 
said,  that  subsequently  to  the  date  of  the  con- 
tracts, James  S.  Waterman  admitted  that  he 
had  no  interest  in  tbe  mines,  bat  it  does  not 
appear  tbat  he  was  then  the  owner  of  the  con- 
tracts. It  may  be  presumed  from  the  evidence 
that  he  bad  previously  assigned  tbem  to  the 
complainant."  But  it  does  appear,  conclu- 
sively, that  tbe  aboye  statement  by  James  S. 
Waterman,  under  oath,  that  be  bad  no  inter- 
est in  tbe  mines,  was  made  subsequent  to  the 
execution  of  the  writings  of  May  14tb,  1881, 
after  be  bad  advanced  to  R.  W.  Waterman 
and  Porter  nearly  twenty-four  thousand  dol- 
lars, but  long  before  the  assignment  of  the 
writing  of  May  14th,  1881,  to  bis  wife.  Tbe 
assignment  to  Mrs.  Waterman  was  in  March, 
1888— it  is  so  alleged  in  the  bill— whUe  tbe 
cross-examination  of  J.  8.  Waterman  in  Mil- 
ler's suit  took  place  in  August  or  September, 
1881.  This  latter  fact  is  proved  by  several  wit- 
nesses, some  of  whom  participated  in  the  trial 
as  attorneys,  and  from  numerous  letters  which 
passed  between  R.  W.  Waterman  and  J.  S. 
Waterman  shortly  after  the  writings  of  May 
14th,  1881,  were  executed.  R.  W.  Waterman 
wrote  to  his  brother,  under  date  of  July  16tb, 
1881,  "I  expect  you  will  have  to  come  out  next 
mo.,  that  suit  must  come  off,  I  am  tired  of 
holding  witnesses;"  under  date  of  July  22dt 
1881,  "Things  are  transpiring  which  I  fear  will 
make  us  work  to  beat  Miller.  ...  If  tht 
suit  comes  off  you  must  be  here;"  under  date 
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of  July  sorb,  1881,  '1  sball  do  all  I  can  to  get 
this  trial  on  right  away,  and  you  must  bold 
yourself  in  readiness  to  come  out  at  a  moment's 
warning.  •  •  •  I  will  telegraph  you  when 
wanted;"  under  date  of  August  2d,  1881,  "It 
[the  suit]  is  set  for  the  first  Monday  in  Septem- 
ber, and  you  must  be  here.  The  lawyers  say 
that  your  evidence  is  very  important,  and  your 
presence  will  help  very  much;"  under  date  of 
August  8d,  1881,  '*!  wrote  you  my  suit  came 
off  in  Sept.,  they  changed  the  time,  'tis  the  80th 
of  August,  and  you  must  be  here,  Rowell  and 
Willis  say  'tis  very  necessary;"  under  date  of 
August  lOtb,  1881,  '•Hope  nothing  will  pre- 
vent your  l)eing  out  at  the  suit;"  under  date  of 
August  16th,  1881,  "I  am  at  Rowell's  office; 
he  says  you  must  be  here;  my  case  is  set  for 
the  80th  of  August  and  Porter's  for  September 
8d,  don't  fail  us;"  under  date  of  August  16th, 
1881,  "The  suits  are  set  for  the  80th  of  August 
anddd  of  September;  come  the  northern  route;" 
under  date  of  August  20th,  1881,  "I  really 
hope  you  will  be  able  to  be  here  at  the  suit,  'lis 
set  for  Aug.  80,  and  Porter's  for  Sept.  8d,  and 
can't  be  put  off."  To  R  W.  Waterman's  let- 
ter of  July  80th,  1881,  J.  8.  Waterman  re- 
1406]  plied,  *'I  shall  hold  mvself  iu  readiness,  but 
you  see  Rowell  and  Willis  beforeyou  send;" 
and  in  a  letter  of  August  8th,  18ol,  be  said, 
"Try  and  not  send  for  me  till  of  the  last  of  the 
month  or  1st  of  Sentember." 

It  thus  appears  that  J.  S.  Waterman,  in  re- 
sponse to  these  urgent  reouests  of  his  brother 
to  attend  the  trial  of  the  Miller  suit,  went  to 
California,  and  stated,  under  oath,  when  the 
execution  and  object  of  the  writings  of  Mav 
14th,  1881,  must  nave  been  fresh  in  his  recol- 
lection, that  he  bad  no  interest  in  the  mines  in 
ouestion  in  that  suit,  and  which  are  the  iden- 
tical mines  referred  to  in  those  writings.  How 
can  the  theory  of  this  suit,  namely,  that  J.  S. 
Waterman  acquired  a  present  interest  by  the 
writings  of  May  14th,  1881,  be  sustained  con- 
sistently with  his  oath  in  the  Miller  suit?  He 
was,  as  we  infer  from  the  record,  a  gentleman 
of  intelligence,  and  it  must  be  assumed  that  he 
knew  what  he  was  saying  when  he  testified  in 
August,  1881,  that  he  had  no  pecuniary  inter- 
est in  the  litigation  between  Miller  and  his 
brother,  involving  the  title  to  this  property, 
and  no  interest  in  the  mines  themselves. 

To  all  this  may  be  added  the  fact,  estab- 
lished bv  several  witnesses,  that  J.  8.  Water- 
man declared,  in  their  presence,  on  different 
occasions,  that  he  did  not  have  an  interest  in 
this  property,  and  only  desired  to  secure  the 
repayment  of  such  sums  as  he  advanced  to  his 
brother  and  Porter  on  account  of  it 

The  only  fact  that  is  apparently  inconsistent 
with  the  view  we  have  taken  of  the  evidence 
is  the  offer  made  by  R  W.  Waterman  in  his 
letter  of  April  6th,  1881 ,  that  his  brother  should 
take  an  interest  in  these  mining  claims  But  it 
does  not  appear  that  this  offer,  as  made,  was 
accented.  On  the  contrary,  the  decided  pre- 
ponderance of  evidence  shows  that,  upon  full 
consideration,  he  declined  to  take  a  present  in- 
terest in  the  property  as  one  of  its  owners; 
thnt,  at  the  ouMe^  ha  only  sought  to  be  se- 
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cured  in  respect  to  the  money  be  mi|;)it  id- 
vance  to  his  brother  and  Porter;  and  tbtt  the 
writings  of  May  14th,  1881,  were  inteotied  W 
the  parties  simply  as  aecurity  for  the  mooeFS 
so  advanced,  wiih  an  option  to  J.  8.  Watennta 
to  demand  a  conveyance  of  the  respectife 
interesta  described,  within  a  time  limited. 

As  the  moneys  advanced  by  J.  S.  Water- 
man to  R  W.  Waterman  and  Porter  were  til 
reoaid  before  the  commencement  of  this  nit, 
and  as  no  conveyance  was  demanded  from  R. 
W.  Waterman  within  the  time  limited  by  has 
obligation,  the  plaintiff  was  not  entitled  to  the 
relief  asked. 

One  other  point  requires  notice  atourhaods. 
An  interlocutory  decree  was  rendered  dedar- 
ing  the  plaintiff  to  be  entitled  to  the  relief 
asked,  and  the  cause  was  referred  to  the  mai- 
ter  to  state  the  accounts  between  the  parties  ta 
respect  to  the  use  of  the  property,  and  tbe 
profits  derived  from  it.  The  master  made  bis 
report,  and  the  final  decree  recites  that  each 
party  waived  the  right  to  except  it  Thi» 
waiver  is  relied  upon  as  showing  that  the  fioal 
decree  was  bv  consent,  and,  therefore,  not  to 
be  questioned  in  this  court.  This  cootentioo 
is  overruled.  The  waiving  of  ezcepiioBs  to 
the  master's  report  meant  nothing  more  tbto 
that  the  appellant  did  not  dispute  its  corrvci- 
ness  in  respect  to  the  amount  of  the  profiu 
realized  from  the  property.  This  waiver  bad 
no  reference  to  the  fundamental  inqnify  as 
whether  the  plaintiff  was  entitled  to  a  coovrr- 
ance.  But  as,  for  the  reasons  stated,  R.  W. 
Waterman  was  not  bound  tocoovey—tbetime 
having  elapsed  in  which  a  conveyance  conkl 
be  rightfully  demanded— the  entire  decree 
falls. 

The  decree  i$  rever$ed  and  the  eauee  rmsumdti 
wiih  direetioM  to  diemiee  the  bilL 
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J.  L.  POBTBR,  ApiJtlaRt^ 
«. 

Jambs  M.  Banks,  Executor  of  Abbu  L  Wa- 
terman, Deceased. 

[No.  191.] 

Appeal  from  the  Circuit  Court  of  tbe  United 
States  for  the  Northern  District  of  California. 
The  decree  in  this  case  required  tbe  specific  ei- 
ecution  by  Porter  of  a  written  obligatioo  to  J. 
8.Waterman,sunilar  in  all  respects  to  that  of  R 
W.  Waterman,  referred  to  in  the  foregoingopb- 
ion,except  that  tbe  interest  which  Porter  afreed 
to  convey  was  (8-100)  three  one-hundred ibs 
of  the  same  property ;  also  to  pay  to  tbe  origi- 
nal plaintiff,  AbbieL.  Waterman,  the  sum  of 
$6,873.40  as  the  profits  of  the  property  agreed  '^ 
to  be  conveyed  with  the  interest  tnat  acmcd 
thereon  pnor  to  January  10th,  1888.  Tbe 
facts  in  this  case  do  not  materially  differ  from 
those  in  the  above  case,  and  for  the  icasoai 
stated  in  the  above  opinion  tbe  decree  io  this 
case  must  also  be  reverb  and  the  caose  re- 
manded with  directions  to  dismiss  the  bOL 

ItUeo  ordered. 
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Qbaud  Tboitk  R.  Co.  y.  Ivsa 


40b -434 


THE  GRAJTO  TRUNK  RAILWAY  COM- 
PANY  OP  CANADA,  Flff.  in  Err., 

ALBERT  IVES,  Admr. 

«See  &  a  fieporter^i  ed.  40648U 

Psrtieuiarity  in  erceptions— negligence  wlien  a 
queetion  for  juru — ordinance  regulating  the 
9petd  of  train— ^ecautUme  for  public  eafety 
^-omistion  to  keep  flagman,  vfhen  evidence  of 
negligenee— ordinary  care — repeating  inetrue- 
Oon  to  jury^-eontrtbutory  negligence— quee- 
Uon  for  jury— when  contributory  negligence 
vill  not  defeat  action — what  must  be  eon- 
tidered — refusal  to  repeat  inttruetion  i$  not 
error, 

h  Ad  objection  made  to  the  non-exteteDoe  of  eri- 
deooe  to  support  the  verdict  aod  Judirment  bo- 
low  should  set  out  separately  and  particularly 
ttich  error  asserted  and  intended  to  be  urged. 

X  When  a  ^yen  state  of  facts  Is  such  that  reason* 
able  men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  neirlijrenoe  or  not,  the  de- 
termination of  the  matter  Is  for  tbd  jury. 

H  The  running  of  railroad  trains  within  the  limits 
of  a  city  at  a  rate  of  speed  greater  than  is  al- 
lowed by  an  ordinance  of  such  city  is  a  circum- 
stance from  which  negligence  of  the  railroad 
company  may  be  inferred.    ^ 

4.  The  fact  that  a  statute  provides  certain  pre- 
cauttons  will  not  relieve  a  ^<Ulroad  company 
from  adopting  such  other  mt>^ure8  as  public 
•afety  and  common  prudence  dictate. 

Iw  Whether  ordinary  care  or  reasonable  prudence 
requires  a  railroad  company  to  keep  a  flagman 
stationed  at  a  crossing  that  is  espeoiaily  danger- 
ous is  a  questioD  of  fact  for  a  jury  to  determine, 
QDder  all  the  circumstances  of  the  case;  the 
omission  to  station  a  flagman  at  a  more  than 
ordinariiy  dangerous  crossing  may  bo  taken  into 
•ocount  as  evidence  of  negligence. 

4  Neither  the  Legislature  nor  railroad  commis- 
sionen  can  arbitrarily  determine  in  advance 
what  shall  constitute  ordinary  care  or  reasonable 
prudence  in  a  railroad  company,  at  a  crossing; 
each  case  must  stand  upon  its  own  merits  and 
the  question  is  ordinarily  one  for  the  jury  to  de- 
termineu 

7.  Where  an  instruction  has  already  been  given 
to  the  jury,  the  repeating  It  In  different  language 
by  the  court  is  not  reversible  error. 

C  Contributory  negligence  In  the  deceased,  in  an 
tctkm  against  a  railroad  company  for  causing 
death  by  Its  negligence,  la  a  question  of  ftfot  for 
tbejnry. 

t.  Although  the  def  endant*s  negligence  may  have 
heen  the  primary  cause  of  the  injury  complained 
of,  yet  an  action  for  such  injury  cannot  be 
msintalned  if  the  proximate  and  immediate 
cause  of  the  injury  was  the  want  of  ordinary 
care  and  caution  In  the  person  injured;  but  the 


contributory  negligence  of  the  party  Injured 
will  not  defeat  the  action  if  it  be  shown  that  the 
defendant  might,  by  the  exercise  of  reasonable 
care  and  prudenc];^,  have  avoided  the  conse- 
quences of  the  injured  party*s  negligence. 

10.  In  determining  whether  the  deceased  was 
guilty  of  contributory  negligence  tbe  jury  are 
bound  to  consider  all  the  facts  and  circumstances 
bearing  upon  that  question,  and  not  select  one 
particular  prominent  fact  or  circumstance  as 
controlling  the  case  to  the  exclusion  of  all  the 
others. 

U.  Where  the  substance  of  the  request  for  in- 
struction to  the  jury  has  already  been  given 
by  the  court,  the  refusal  of  the  court  to  give  it 
agam  In  different  language  Is  not  error. 

[No.  184.] 

Argued  Jan,  4,  S,  1S9£.    Decided  April  4, 189», 

F\  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Micbigao,  to  review  a  judgment  in  favor 
of  Albert  Ives,  Junior,  as  administrator  of 
the  estate  of  Elijah  Smith,  deceased,  against 
the  Grand  Trunk  Railway  of  Canada,  for  the 
negligent  killing  of  plaintiff's  intestate.  Af- 
firmed, 

The  facts  are  stated  in  the  opinion. 

Mr,  Otto  Kirchner,  for  plaintiff  in  error: 

This  court  will  follow  the  decision  of  the 
Michigan  Supreme  Court. 

Meister  v.  Moore,  96  U.  S.  83  (24:  828);  B(yw- 
ditch  V.  Bostton,\(i\  U.  S.  16(25: 980);  Flaeh  v. 
Conn,  109  U.  S.  871  (27:  966);  Bucher  v. 
ChesJtire  R.  Co.  125  Q.  8.  555  (81:  795);  De- 
troit V.  Osborne,  185  U.  8.  492  (34:  260). 

Plaintiff  is  not  entitled  to  recover  because 
the  negligence  of  plaintiff's  intestate  con- 
tributed to  the  accident. 

Chicago,  R,  1,  dt  P,  R,  Co,  ▼.  Houeton,  95  U. 
8.  097  (24:  542);  achofie'd  v.  Chicago,M.  A  St, 
P,R,Co,\\^^  U.  8.  618  (29:  225);  Lake  Shore 
db  M,  S,  R,  Co.  V.  Miller,  25  Mich.  274;  Uaae 
V.  Grand  Rapids  db  I.  R.  Co.  47  Mich.  401; 
Freeman  v.  Duluth,  S.  S.  d  A,  R,  Ch,  d  Jj,  K 
A.  594.  74  Mich.  87;  OMard  ▼.  Detroit,  G. 
H,  dt  M.  R.  Co,  79  Mich.  586;  Brady  v.  Toledo, 
A,  A.  dkN.  M.  R,  Co,  81  Mich.  616;  Mynning 
V.  Detroit,  L.  <fc  2{.  R.  Co,  64  Mich.  98,  59 
Mich.  257;  ApseyY.  Detroit,  L.  db  N.  R,  Co.  88 
Mich.  4H2. 

The  duty  of  the  railway  company  to  proyide 
a  flagman  or  gate  at  railway  crossing  is,  in 
Michigan,  regulated  by  statute. 

BnttishiU  V.  Humphreys,  64  Mich.  494;  Gug- 
genheim V.  Lake  S/iore  db  M,  S,  R,  Co.  66  Mich. 
162;  Freeman  v.  DuluVi,  S.  S,  db  A.  R.  Co,  8 
L.  R.  A.  594.  74  Mich.  98. 

Mr,  Don  M.  Dickinson,  for  defendant  in 
error: 

A  traveller,  in  crossing  a  railroad  may  a»- 


Noic— ^  to  the  degree  of  core  required  by  infants 
*0(mid  Injufry,  see  note  to  Sioux  City  ft  P.  R.  Ck>.  v. 
«tout.2l:745. 

Aito  freedom  off  pUMitiff  from  ermiritmiory  neg- 
^taenee,  neeessary  to  entitle  him  to  recover^  see  note 
to  Stokes  V.  SaltonstaU.  10:  115. 

At  U)  care  and  precaution  necessary  in  crossing  a 
raOroad  trade,  see  note  to  Continental  Imp.  Go.  v. 
^tead,  24: 40B. 

Atto  responsQtQUy  cf  master  to  servant  foreare" 
Mnest  and  onmpetendy  of  coterMints,  see  note  to 
Wtbtsh  R.  Co.  T.  MoDaniels,  27:  aOS. 

Am  to  who  on  emptoyis  or  eossrvants^  within 
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the  rule  that  a  master  is  not  responsible  for  ffifuries 
to  a  eervant  occasioned  bythsnegHgenceofaeosemh 
ant,eee  note  to  Hough  v.  Texas  &  P.  R.  Go.  26: 612. 

As  to  damages  for  personcU  injury  from  neglioenos 
see  nnte  to  Pennsylvania  Go.  v.  Roy,  28: 141. 

Am  to  exception,  when  must  betaken^  to  be  availa- 
ble on  review,  see  note  to  Phelps  v.  Mayer,  14: 648. 

At  to  what  partieUtarity  in  exceptions  is  necessary 
in  order  to  a  review  in  aippeUate  eourU  see  note  to 
Moore  v.  Bank  of  Metropolis,  10: 172. 

As  to  what  questions  the  UnHted  States  Supreme 
Court  wiU  review  on  writ  of  error;  biU  of  sxceptUms, 
see  note  to  Parks  v.  Turner,  11:  SOL 
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sume  that  all  the  requlremeots  of  city  ordi- 
nances and  due  care  will  be  complied  with  by 
the  railroad  conipany. 

KlanotMki  ▼.  Urand  Trunk  R  Go,  67  Mich. 
528-529;  Chicago,  R.  L  AP,  B.  Co.  y,  Houston, 
95  U.  S.  697  (24:  542);  Sehofldd  ▼.  Chicago,  M, 
d  8t,  P.  R  Co.  114  U.  8.  615  (29:  224);  Hayes 
V.  Michigan  Cent.  R  Co.  Ill  U.  8.  228  (28: 
410):  Eaton  v.  Fitehburg  R  Co.  129  Mass.  864; 
Randall  ▼.  Connecticut  River  R  Co.  182  Mass. 
269. 

There  are  numerous  cases  where  the  condi- 
tions of  fact  here  present  were  involved,  t.  e., 
confusion  from  the  passing  of  another  train, 
obstruction  of  view  of  the  track,  want  of  sig- 
nals, and  the  fact  that  the  train  doing  the  in- 
jury was  not  running  on  regular  time. 

Lnterem  v.  Chicago,  R.  I.  db  P.  R.  Co.  56 
Iowa,  693;^rfe  v.  Chicago,  R.  1.  db  P.  R  Co.  84 
Iowa,  158;  Kelly  v.  St.  Paul,  M.  dk  M.  R.  Co.  29 
Minn.  1;  Eellof/g  v.  ^ew  York  Cent.  dbH.  R.  R. 
Co.  79  N.  Y.  72;  Hart  v.  Derereaux,  41  Ohio  St. 
565;  Philadelphia  db  R  R.  Co.  v.  Carr,  99  Pa. 
505;  Klanowski  v.  Grand  Trunk  R.  Co.  57  Mich. 
525;  Friek  v.  8t.  Louis,  K.  C.  db  N.  R.  Co.  75 
Mo.  595-542;  Pence  ▼.  Chicago,  R.  1.  db  P.  R. 
Co.  79  Iowa,  889,  42  Lvcl.  &  Eog.  R.  Cas.  126; 
Chicago  db  A.  R.  Co.  v.  Adler,  29  111.  835.  39 
Am.  &  Eng.  R.  Cas.  666;  StaaZ  v.  Grand  Rap 
ids  db  1.  R  Co.  57  Mich.  239;  Palmer  v.  De- 
troit, L,  db  Y.  M.  R.  Co.  56  Mich.  1;  Young  r. 
Detroit,  G.  H.  db  M.  R.  Co.  56  Mich.  430;  Strong 
V.  Sacramento  db  P.  R.  Co.  61  Cal.  826;  Greany 
V.  Long  Island  R.  Co.  2  Gent.  Rep.  452.  101 
N.  Y.  419;  Tyler  v.  New  York  db  N.  E.  R.  Co. 
187  Mass.  238;  Eilert  v.  Green  Bay  db  M.  R. 
Co.  48  WK  606;  Duffy  v.  Chicago  i  N.  W.  R. 
Co.  32  Wis.  269. 

Where  the  charge  substantially  covers  the 
points  the  specific  requests  need  not  be  given. 

Authony  r.  LouisviUe  db  N.  R.  Co.  132  U.  8. 
172  (33:  801);  Fisher  v.  PeopU,  20  Mich.  144; 
McGinnis  v.  Eempsey,  27  Mich.  863;  Merrill 
V.  Kalamazoo  Highway  Comrs.  85  Mich.  215; 
Lott  V.  Sweet,  88  Mich.  808;  KehriQ  v.  Peters, 
41  Mich.  475;  Howe  v.  North,  18  West.  Rep. 
915,  69  Mich.  274;  Ulrich  v.  PeopU,  39  Mich. 
245-274. 

To  put  before  the  jury,  in  the  form  of  com- 
pliance with  requests  to  charge,  the  theories 
of  either  party  upon  disputed  questions  of  fact 
is  erroneoui!, 

Briggs  v.  Briggs,  20  Mich.  45;  Westchester 
F.  Ins.  Co.  V.  EarU,  83  Mich.  143;  Richards 
V.  Fuller,  88  Mich.  658;  Smith  v.  McGiU,  27 
Mich.  142;  Grand  Rapids  db  I.  R  Co.  ▼.  Jud- 
sou,  34  Mich.  506. 

The  multiplication  of  points  and  requests  In 
the  charge  is  discountenanced  io  Michigan. 

Kimball  db  A.  Mfg.  Co.  v.  Vroman,  85  Mich. 
810;  Welch  v.  Ware,  82  Mich.  77;  Lyon  v. 
Denison,  80  Mich.  378:  Sword  v.  Keith,  81 
Mich  247;  Leonard  v.  Pop^e,  27  Mich.  145. 

And  when  the  charge  is  applicable  to  the 
facts  and  sufficiently  protects  the  parties,  the 
verdict  should  not  be  be  disturbed. 

Woods  Y.  Utf,  27  Mich.  808,  810. 

Bill  of  exceptions  was  prepared  to  embody 
only  such  questions  as  were  raised  by  the  ex- 
ccplions.  There  is  no  assignment  of  error,  or 
exception  covering  the  point  of  damages. 

Farmers  Mut.  F.  Ins.  Co.  v.  Gargett,  42  Mich. 
289;  Kline  v.  Kline,  49  Mich.  42L 
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Mr.  Justice  Lamar  delivered  the  opinion 
of  the  court: 

This  was  an  actioo  by  Albert  Ives.  Jr.,  it 
administrator  of  the  estate  of  Elijah  Smith.  de> 
ceased,  against  the  Qrand  Trunk  Rtilwtv 
Company  of  Canada,  a  Canadian  corporalkn 
operating  a  line  of  railroad  io  Michigan,  to 
recover  damages  for  the  alleged  wrongfal  and 
negligent  killing  of  plaintiflTs  intestate,  with- 
out fault  on  his  own  part,  by  the  railwij 
company,  at  a  street  crossing  in  the  dty  of 
Detroit.  It  was  commenced  in  a  state  court, 
and  was  afterwards  removed  into  the  Federal 
court  on  the  ground  of  diverse  citizeosfaip. 
The  action  was  brought  under  §^3SH)1  tod 
8892  of  Howell's  Annotated  Sututes  of  Mich- 
igan, and,  as  stated  in  the  declaration,  wti 
for  the  benefit  of  three  daughters  and  oot 
son  of  the  deceased,  whose  names  were  given. 

There  was  a  trial  before  the  court  and  a  jury.  ^4| 
resulting  in  a  verdict  and  judgment  in  favor 
of  the  plaintiff  for  $5,000,  with  interest  from 
the  date  of  the  verdict  to  the  time  the  judgment 
was  entered.  The  plaintiff  offered  to  remit 
the  interest,  but  the  court  refused  to  allow  it 
to  be  done.  The  defendant  then  sued  out  this 
writ  of  error. 

On  the  trial,  the  plaintiff,  to  susViin  the  isniet 
on  his  part  offered  evidence  tending  to  prove 
the  following  facts:  Elijah  Smith.  pUuotir» 
intestate,  at  the  time  of  his  death  in  May,  1884. 
was  about  seventy  five  years  of  age,  ~^  htd 
been  residing  on  a  farm,  a  few  miles  out  of 
the  city  of  Detroit,  for  several  year^  beiog 
engaged  in  grape  culture.  It  was  his  custom 
to  make  one  or  more  trips  to  the  dty  every 
day  during  that  period.  In  going  to  the  dty 
he  traveled  eastwardly  on  a  much  trtvrlfd 
road,  known  as  the  **  Holden  road,"  ^licb, 
continued  into  the  city,  becomes  an  imporiaot 
and  well  known  street  running  east  and  west. 
Within  the  limiU  of  the  dty  the  street  «ts 
crossed  obliquely,  at  a  grade,  by  the  defend- 
ant's road  and  two  other  parallel  roads  comiof 
up  from  the  southwest,  which  roads,  in  the 
language  of  the  defendant's  engineer,  cnrva 
'*  awav  from  a  person  coming  down  the  Holdca 
road.''^  At  the  crossing  the  Holden  road  is  six- 
ty-five and  one  half  feet  wide.  The  defend- 
ant's right  of  way  is  forty  feet  wide,  and  ibe 
right  of  way  of  all  the  parallel  railways  it 
that  place  is  one  hundred  and  sixty  feet  wnle. 

For  a  considerable  distance,  at  least  three 
hundred  feet,  along  the  right  side  of  the  rotd 
going  into  the  city  there  were  obstmctioni  to 
a  view  of  the  railroad,  consisting  of  a  bocm 
known  as  the  **  McLaughlin  house,"  a  bare 
and  its  attendant  outbuudinga,  an  orchard  i& 
full  bloom,  and  about  seventy-six  feet  from  the 
defendant's  track,  another  house  known  it 
the  *•  Lawrence  house.**  Then  there  were 
some  shrub  bushes,  or,  as  described  by  one 
witness,  some  stunted  locust  trees  and  a  wil- 
low, a  short  distance  from  the  line  of  the  rigbt 
of  way.  So  tliat,  it  seems,  from  all  the  evi- 
dence introduced  on  this  point,  that  it  was  not 
until  a  traveler  was  withm  fifteen  or  twrotj 
feet  of  the  track,  and  then  going  up  the  grade* 
that  he  could  get  an  unobstructed  view  of  tbe  [411 
track  to  the  right.  One  witness  testified  that  if 
he  was  in  a  buggy,  his  hotse  would  be  withio 
eight  feet  of  the  track  before  he  coukl  get  t 
good  view  of  it  in  both  directions. 
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On  the  morolnir  of  the  fatnl  accident,  Mr. 
Smith  and  bis  wife  were  driving  down  the 
Hoiden  road  into  Detroit,  in  a  buggy  with  the 
top  raised,  and  with  the  aide  curiaina  either 
raised  or  removed.  Opposite  the  Lawrence 
bouse  they  stopped  several  minutes,  presum- 
ably to  listen  for  any  trains  that  might  be 
passing,  and  while  there  a  train  on  one  of  the 
other  roads  passed  by  going  out  of  the  cit^. 
Soon  after  it  had  crowed  the  road,  and  while 
tite  Doise  caused  by  it  was  still  quite  distinct, 
tbey  drove  on  towards  their  destination.  Just 
ts  tbey  had  reached  the  defendant's  track,  and 
labile  apparently  watching  the  train  that  had 
passed,  they  were  struck  by  one  of  the  defend- 
act's  trains  coming  from  the  right  at  the  rate  of 
at  least  twenty — some  of  the  witnesses  say  forty 
—miles  an  hour,  and  were  thrown  into  tne  air, 
canied  some  distance,  and  instantly  killed. 
This  train  was  a  transfer  train  between  two 
junctions,  and  was  not  running  on  any  sched- 
ale  time.  The  plaintiff's  witnesses  agree,  sub- 
ttantially,  in  saying  that  the  whistle  was  not 
blown  for  this  crossing  nor  was  the  bell  runff, 
and  that  no  signal  whatever  of  the  approacn 
of  the  train  was  fiven  until  it  was  about  to 
strike  the  buggy  ui  which  Mr.  Smith  and  his 
wife  were  rimng.  The  train  ran  on  some  four 
hundred  feet  or  more  after  striking  Mr.  Smith 
before  it  could  be  stopped. 

It  further  appeared  that  an  ordinance  of  the 
dly  of  Detroit  required  railroad  trains  within 
its  limits  to  run  at  a  rate  not  exceeding  six 
miles  an  hour;  and  it  likewise  appeared  that 
tbeie  was  no  flag-man  or  any  one  stationed  at 
this  crossing  to  warn  travelers  of  approaching 
trains. 

Most  of  the  witnesses  for  the  defense,  con- 
fisting,  for  the  main  part,  of  its  employes 
aboard  the  train  at  the  time  of  the  accident, 
testified,  substantially,  that  the  ordinary  sig- 
nals of  blowing  the  whistle  and  ringing  the 
bell  were  given  before  reaching  the  crossing, 
and  that.  In  their  opinion,  the  train  was  not 
moving  faster  than  six  miles  an  hour.  It 
must  be  stated,  however,  that  some  of  the  de- 
fendant's witnesses,  the  brakeman,  among 
others,  would  not  say  that  the  ordinary  signals 
were  given,  nor  would  they  testify  that  the 
train  was  not  nr.oving  faster  than  at  the  rate 
prescribed  by  the  ci^  ordinance;  and  one  of 
its  witnesses,  in  particular,  testified  that  the 
train  was  moving  '*about  20  miles  an  hour, 
perbai»  a  little  faster." 

A  witness  called  by  the  plaintiff  in  rebuttal, 
in  engineer  of  forty-five  years'  standing,  who 
was  examined  as  an  expert,  testified  that  if  the 
train  ran  on  after  striking  Mr.  Smith  the  dis- 
tance it  was  said  to  have  gone  before  it  could 
be  stopped,  it  must  have  been  going  at  the  rate 
of  twenty  five  or  thirty  miles  an  hour;  and  that 
if  it  bad  been  going  but  six  miles  an  hour,  as 
claimed  by  the  defendant,  it  could  have  been 
■topped  in  the  length  of  the  engine,  and  even 
witbout  brakes  would  not  have  run  more  than 
tbirty.flvefeet,  if  reversed. 

The  foregoing  embraces  the  substance  of  all 
the  evidence  set  forth  in  the  bill  of  exceptions 
on  the  question  of  how  the  fatal  accident  oc- 
curred, and  with  respect  to  the  alleged  negli- 
C^oe  of  the  defendant,  in  the  premises,  and 
also  the  alleged  contributory  negligence  of  Mr. 
Smith. 

II*  U.S. 


At  the  close  of  the  testimony  the  defendant 
submitted  in  writing  a  number  of  requests  tor 
instructions  to  the  jury,  which,  if  they  had 
been  given,  would  have  virtually  taken  the 
case  from  the  1ury  and  would  have  authorized 
them  to  brin^  in  a  verdict  in  its  favor.  The 
court  refused  to  give  any  of  them,  in  the  lan- 
guage requested,  but  mive  some  of  them  in  a 
modified  form  and  emoraced  others  in  the  gen- 
eral charge.  The  refusal  to  give  the  lost  rue- 
ions  requested  was  excepted  to,  and  exceptions 
were  also  noted  to  various  portions  of  the 
charge  as  given.  As  those  exceptions  are  sub- 
stantially embodied  in  the  assignment  of  errors, 
they  will  not  be  further  referred  to  here,  but 
such  of  them  as  we  deemed  material  will  be 
considered  in  a  subsequent  part  of  this  opinion. 

The  first  point  raised  by  the  defendant  and 
urgently  insisted  upon,  as  being  embraced  in 
the  assignment  of  errors,  is,  that  there  is  no 
evidence  in  this  record  that  Mr.  Smith  left  any 
one  dependent  upon  him  for  support,  and  that, 
therefore,  no  right  of  action  could  be  in  the 
plaintiff,  as  his  administrator,  under  the  Mich- 
igan statutes,  against  the  defendant,  for  caus- 
ing his  death. 

Sections  8891  and  8392  of  Howell's  Anno- 
tated Statutes  of  Michi^n,  under  which  this  ac- 
tion was  brought,  provide  as  follows: 

"Sec.  8891.  Wheneverthedeathof  aperson 
shall  be  caused  bv  wrongful  act,  neglect,  or 
default  of  any  railroad  company,  or  its  agenta, 
and  the  act,  neglect,  or  default  is  such  as  would 
(if  death  had  not  ensued)  entitle  the  party  in- 
jured to  maintain  an  action  and  recover  dam- 
ages in  respect  thereof,  then,  and  in  every  such 
case,  the  railroad  corporation  which  would 
have  been  liable  if  death  had  not  ensued  shall 
be  liable  to  an  action  on  the  case  for  damages; 
notwithstanding  the  death  of  the  person  so  in- 
jured, and  although  the  death  shall  have  been 
caused  under  such  circumstances  as  amotmtin 
law  to  felony. 

'*Sbc.  8392.  Every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal 
representatives  of  such  deceased  person,  and 
the  amount  recovered  in  any  such  action  shall 
be  distributed  to  the  prsons,  and  in  the  pro- 
portion provided  by  law  in  relation  to  the  dis- 
tribution of  personal  property  left  by  persons 
dying  intestate;  and  in  every  such  action  the 
jury  may  give  such  amount  of  damages  as  they 
shall  deem  fair  and  just,  to  the  persons 
who  may  be  entitled  to  such  damages 
when  recovered:  Provided,  nothing  herein 
contained  shall  affect  any  suit  or  proceedings 
heretofore  commenced  and  now  pending  in  any 
of  the  courts  of  this  State." 

Accoixiing  to  the  decisions  of  the  Supreme 
Court  of  Michigan  bearing  upon  the  construc- 
tion of  these  sections,  a  right  of  action  will  not 
arise  for  the  negligent  killing  of  a  person  by  a 
railroad  company,  unless  the  deceased  left  some 
one  dependent  upon  him  for  support  or  some 
one  who  had  a  reasonable  expectation  of  re- 
ceiving some  benefit  from  him  during  his  life- 
time. Chieaffo  &  N.  W.  R  Co.  v.  BauflM, 
87  31ich.  205;  Van  Brunt  v.  Cincinnati,  J.  <ft 
M.  R.  Co.  78  Mich.  580;  Cooper  v.  Lake  Shar$ 
iSb  M.  8.  R,  Co.  ^  Mich.  261. 

But  it  seems  to  us  that  no  question  concern- 
ing this  phase  of  the  case  can  arise  here  upon 
this  record.    The  declaration  averred  that  the 
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action  was  brought  for  the  benefit  of  three 
daughters  and  one  sod  of  the  deceased,  whose 
Dames  were  giveo;  and  the  defeodant's  plea 
was  merely  Id  the  nature  of  a  plea  of  the  gen- 
eral issue,  stating  simply  that  the  defendant 
"demands  a  trial  of  the  matters  set  forth  in 
the  plaintiff's  declaration."  It  is  true,  that,  so 
far  as  appears  from  this  record,  the  only  evi- 
dence with  respect  to  the  beneficiaries  of  the 
suit  named  in  the  declaration  was  brought  out, 
apparently  incidentally,  one  of  plaintiff's  wit- 
nesses, Mrs.  Briscoe,  stating  that  she  was  the 
daughter  of  the  deceased,  and  another  witness 
stating  that  sometimes  Mr.  Smith's  son  went  to 
town  to  attend  to  the  sale  of  his  farm  products. 

We  should  bear  in  mind,  however,  that  it  is 
not  for  this  court  to  say  that  the  entire  evidence 
in  the  case  is  set  forth  in  the  bUl  of  exceptions, 
for  that  would  be  to  presume  a  direct  viola- 
tion of  a  settled  rule  of  practice  as  regards 
bills  of  exceptions,  viz,  that  a  bill  of  excep- 
tions should  contain  only  so  much  of  the  evi- 
dence as  may  be  necessary  to  explain  the  bear- 
ing of  the  ruKngs  of  the  court  upon  matters  of 
law,  in  reference  to  the  questions  in  dispute 
between  the  parties  to  the  case,  and  which  may 
relate  to  exceptions  noted  at  the  triaL  A  bill 
of  exceptions  should  not  include,  nor,  as  a 
rule,  does  it  include,  all  the  evidence  given  on 
the  trial  upon  -^lestions  about  which  there  is 
DO  controversy  out  which  it  is  necessary  to 
introduce  as  (.root  of  the  plidntiff*s  right  to 
bring  the  action,  or  of  other  matters  of  like 
nature.  If  such  evidence  be  admitted  without 
objection^  and  no  point  be  made  at  the  trial 
with  respect  to  the  matter  it  was  intended  to 
prove,  we  know  of  no  rule  of  law  which  would 
require  that  even  the  substance  of  it  should  be 
embodied  in  a  bill  of  exceptions  subsequently 
taken.  On  the  contrary,  to  encumber  the  rec- 
ord with  matter  not  material  to  any  issue  in- 
volved has  been  repeatedly  condemned  by  this 
court  as  useless  and  improper.  Pennoek  v. 
Dialogue,  27  U.  8.  2  Pet.  1,  16  [7:  327,  8321; 
Johnston  V.  Jones,  66  U.  S.  1  Black,  209,  219, 
220  m:  117.  119, 120];  ZeOer  v.  Eekert,  45  U. 
B.  4  How.  289,  297  [11:979,982]. 

But,  as  the  recora  fails  to  show  that  any  ex- 
ception was  taken  at  the  trial  based  upon  the 
lack  of  any  evidence,  in  this  particular,  we  re- 
peat, it  is  not  properly  presented  to  this  court 
for  consideration,  tf  the  defendant  deemed 
that  the  court  below  erroneously  made  no  ref- 
erence in  its  charge  to  the  jury  to  the  lack  of 
any  evidence  in  the  record  respecting  the  ex- 
istence of  any  beneficiaries  of  the  suit ,  it  should 
have  called  that  matter  to  the  attention  of  the 
court  at  that  time,  and  insisted  upon  a  ruling 
as  to  that  point.  Failing  to  do  that,  and  fail- 
ing also  to  save  any  exception  on  that  point,  it 
roust  be  held  to  have  wdved  any  right  it  may 
have  had  in  that  particular.  Toe  only  excep- 
tion taken  on  the  tri'al  and  embodied  in  the 
assignment  of  errors  that  can,  by  an^  latitude 
of  construction,  be  held  to  refer  to  this  point  is 
the  eighth  request  for  instructions,  which  was 
refus^,  and  which  refusal  is  made  the  basis  of 
the  sixth  assignment  of  errors.  That  request 
is  as  follows:  *'  The  court  is  requested  to  in- 
struct the  jury  that  under  the  evidence  in  this 
case  the  plaintiff  is  not  entitled  to  recover,  and 
their  verdict  must  be  for  defendant."  But  the 
context  and  the  reason  given  by  the  court  for  its 
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refusal  to  give  the  instruction  clearly  show  thai 
that  request  was  not  aimed  at  thb  point,  bat  le 
lated  solely  to  the  question  of  neghgeooe  oo  the 
part  of  the  defendant  company  and  the  aliased 
contributory  negligence  uf  toe  party  killed. 
That  this  request  for  instructions  meant  what 
the  court  unaerstood  it  to  mean ,  and  bad  do  tef- 
erence  whatever  to  the  question  of  eridence  n- 
spectinff  the  existence  of  the  beneficimriai  named 
in  the  declaration,  is  further  shown  by  the  fact 
that  the  court  in  its  general  charge  agwrnird 
that  such  evidence  had  been  intrcrauoed,  and 
also  by  the  fact  that  the  ninth  request  of  the 

Elaintiff  in  error  for  inatructioDa  to  the  foiy 
kewise  proceeded  on  that  aasomptioo.  Thai 
request  is  as  follows:  "  The  damaeet  in  cases 
of  this  kind  are  entirely  pecuniary  u  tbar  nat- 
ure, and  the  jury  must  not  award  damaces 
beyond  the  amount  the  evidence  skawt  the  mU- 
dren  ifiottld  probably  7iave  realized  from  deoemd 
had  he  continued  to  lite.  Nothing  can  he  gives 
for  injured  feelings  or  loss  of  society." 

Furthermore,  this  assignment  of  error  is  too 
broad  and  ^ncral,  under  the  21  at  mle  of  this 
court,  to  bnng  tip  such  a  specific  objection  is 
It  seeks  to  do.  This  court  should  not  he  pot 
to  the  labor  and  trouble  of  examining  the 
whole  of  the  evidence  to  see  whether  there  was 
enough  for  the  verdict  below  to  have  rertfd  i 
upon.  But  any  objection  made  to  the  non-ex- 
istence of  evidence  to  support  the  verdict  and 
judgment  below  should,  in  the  language  of  the 
rule,  "set  out  separately  and  particultfly  each 
error  asserted  and  intended  to  be  uixed." 
Van  Stone  v.  StUluieU  dt  B,  Mfg.  Co.  143  U.  & 
128  [85: 961].  In  our  opinion,  tberefora,  thk 
point  raised  by  the  plaintiff  in  error  is  without 
merit.  Ka  to  whether,  as  a  matter  of  tet, 
there  was  evidence  respecting  the  existeDee  of 
any  beneficiaries  to  this  action,  we  do  not,  of 
course,  express  any  opinion.  In  the  view 
above  taken  of  the  matter,  it  is  not  HBceswiy 
to  decide  that  point  The  1ml  presamptka 
is  that  there  was;  and  we  diali  proceed  to ooa- 
sider  the  other  assignmenta  of  error  opoo  that 
presumption.  / 

These  assignments  of  error,  so  far  as  we  caa 
consider  them,  properlv  relate  to  but  two  t^v/m- 
tions:  (1)  Whether  there  was  negiigeoce  oa 
the  imrt  of  the  railroad  company  in  the  ma- 
ning  of  the  train  at  the  time  of  the  acddesf ; 
and  (2)  Whether,  even  if  the  company  wm 
nesrligent  in  this  particular,  the  deceased  ww 

guilty  of  such  contributory  negligeooe  as  will 
efeat  this  action. 

With  respect  to  the  first  question,  at  hen 
presented,  the  coiut  charged  the  jurv.sobitaa- 
tially,  that  negligence  on  the  part  of  either  (he 
railroad  company  or  the  deceased  might  be  d^ 
fined  to  be  "the'f allure  to  do  what  reasonsble 
and  prudent  persons  would  ordinarily  ktic 
done,  under  the  circurostanoea  of  the  situatioa. 
or  doing  what  reasonable  and  prudent  per 
sons,  under  the  existing  circumstancee,  wooU 
not  have  done;"  that  the  law  did  not  reqaiiv 
the  railroad  company  to  adopt  and  have  hi  ate, 
at  public  crossings,  the  most  highly  developed 
ana  best  methods  of  saving  the  life  of  tiatehn 
00  the  highway,  but  onlv  such  as  reasoosblr 
care  and  prudence  would  dictate,  under  the 
circumMtances  of  the  particular  case;  and  that 
the  question  of  negligence,  or  want  of  ordiaarj 
care  and  prudence,  was  one  for  the  jory  t» 
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decide,  fn  this  connection  the  court  gave 
to  the  jury  the  following  instruction,  which, 
it  is  claimed,  was  erroneous: 

"You  fix  the  standard  for  reasonable,  pru- 
dent, and  cautious  men  under  the  circum- 
stances of  the  case  as  you  find  them,  ac- 
n  cording  to  your  judgment  and  experience  of 
what  that  class  of  men  do  under  these  cir- 
cumstances, and  then  test  the  conduct  in- 
volved and  try  it  by  that  standard;  and 
neither  the  judge  who  tries  the  case  nor  any 
other  person  can  supply  you  with  the  cri- 
terion of  judgment  by  any  opinion  he  may 
have  on  that  subiect." 

But  it  seems  to  us  that  the  instruction  was 
correct,  as  an  abstract  principle  of  law,  and 
^as  also  applicable  to  the  facts  brought  out  at 
Ae  trial  or  the  case.    There  is  no  fixed  stand- 
ard in  the  law  by  which  a  court  is  enabled  to 
srbiYTarily  say  in  every  case  what  conduct  sboll 
be  considered  reasonable  and  prudent,   and 
what  (^ball  constitute  ordinary  care,  under  any 
and  all  circumstances.     The  terms  ''ordinary 
care."  *'  reasonable  prudence,"  and  suob  like 
terms,  as  applie*i  to  ibc  conduct  and  affairs  of 
men,  have  a  relative  significance,  and  cannot 
be  arbitrarily  defined.    What  may  be  deemed 
ordinary  care  in  one  case,  may,  under  different 
Borroundiogs  and  circumstances,  be  gross  neg- 
ligence.    Tije  policy  of  the  law  has  relegatetl 
the  determination  of   such  qupstlons  to  tbe 
jury,  under  proper  instructions  from  the  court. 
It  is  their  province  to  note  the  special  circura- 
stances  and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of  the 
parties  in  that  case  was  such  as  would  be  ex- 
pected of  reasonable,  prudent  men,  under  a 
similar  state  of  affairs.    When  a  given  state 
of  facts  is  such  that  reasonable  men  may  fair- 
ly differ  upon  the  question  as  to  whether  there 
was  negligence  or  not,  tbe  determination  of  the 
matter  is  for  the  jurv.    It  is  only  where  tbe 
facts  are  such  that  all  reasonable  men  must 
draw  the  same  conclusion  from  them,  that  the 
question  of  negligence  is  ever  considered  as  one 
of  law  for  the  court.    New  Jersey  R,  d  TVansp. 
Co.  V.  PbUard,  89  U.  8.  22  Wall.  341  [22:877J; 
Ddaware,  L.  A  W.  R,  Co,  ▼.  Converse,  139  U. 
8.  m  [85:  2131;  Thompson  ▼.  Flint  dk  P.  M. 
R.  Co.  57  Mich.  800;  Lake  Share  db  M.  8.  R. 
Co.  T.  MiUer,  26  Mich.  274;  Detroit  A  M,  R. 
Co.  ▼.  Van  Bteinhurg,  17  Mich.  99,  122;  Qay- 
<wr  V.  Old  Colony  A  N.  R.  100  Mass.  208,  312; 
Harxelia  A  C,  R  Co.  ▼.  Pieksley,  24  Ohio  St. 
«4;  P^nsytvania  R,  Co.  v.  Ogier,  85  Pa.  60; 
Bobinton  v.  Cone,  22  Vt  218;  Jamison  v.  Bm 
Jose  A  a.  C.  R.  Co,  56  Cal.  598;  Redf.  Rail- 
ways (5tb  ed.)  §  183,  par.  2;  16  Am.  &  Eng. 
Enc.   Law,    title,    •'Negligence."   402,    and 
•uthorities  cited  in  note  2.    We  do  not  think, 
ilicrefore.  that  this  instruction  was  erroneous 
"•  My  particular. 

It  IS  further  urged  that  the  court  erred  in 
giyiog  to  the  junr  the  following  instruction: 

"  If  you  find  nrom  the  evidence  in  this  case 
that  tbe  railr^  train  which  killed  Elijah 
Smith  was  movingatarate  of  speed  forbidden 
oy  the  city  ordinances,  .  .  .  the  law  authorizes 
you  to  infer  negligence  on  the  part  of  tbe 
Inroad  company  as  one  of  ^e  facts  estab- 
wlicd  by  the  proof." 

It  is  said  that  no  eridence  was  introduced 
^"h  respect  to  an  ordinance  of  the  city  regu- 
i^tiqirtlie  speed  of  railway  trains.    Cx>un8el8l 
'W  U.  s.  U.  »..  Book  86. 


in  this  matter,  labor  under  a  misapprehension. 
The  bOl  of  exceptions  states  that  '*the  ordi- 
nance of  the  city  of  Detroit  prohibiting  the 
running  of  railroad  trains,  within  the  limits  of 
the  city,  at  a  greater  rate  of  speed  than  six 
mUes  per  hour,"  was  admitted  in  evidence, 
over  the  defendant's  objections.  And  as  there 
was  a  great  deal  of  evidence  introduced  oq  be- 
half of  the  plaintiff  that  the  train  which  killed 
Mr.  Smith  was  running  at  a  much  more  rapid 
rate  than  the  ordinance  permitted,  tbe  instruc- 
tion quoted  was  applicable,  and,  under  the  au- 
thorities, was  as  favorable  to  tbe  defendant  as 
it  had  tbe  right  to  demand.  Indeed,  it  has 
been  held  in  many  cases  that  the  running  of 
railroad  trains  within  the  limits  of  a  city  at  a 
rate  of  speed  flrreater  than  is  allowed  by  an  or- 
dinance of  such  city  is  negligence,  per  se, 
8chl&reth  v.  Missouri  Pae.  R,  Co,  96  Mo.  509; 
Virginia  M.  R,  Co.  v.  White,  84  Va.  498.  But, 
perhaps,  the  better  and  more  generally  ac- 
cepted rule  is  that  such  an  act  on  the  part  of 
the  railroad  company  is  always  to  be  consid- 
ered by  the  jurv  as  at  least  a  circumstance 
from  which  negligence  may  be  inferred  in  de- 
termining whether  tbe  company  was  or  was 
not  guilty  of  negligence.  Union  Pae.  R.  Co. 
V.  Rassmussen,  25  Neb.  810;  Blancha/rd  v. 
Lake  Shore  A  M.  8.  R.  Co,  126  III.  416;  Meloy 
V.  Chicago  A  N.  W,  R  Co.  77  Iowa,  743.  4  L. 
R.  A.  287;  Savannah,  F,  A  W,  R.  Co,  v.  filan- 
nagan,  82  Ga.  579;  Peyton  v.  Texas  A  P.  R. 
Co.  41  La.  Ann.  861.  At  any  rate,  the  cbaree 
of  the  court,  in  this  particular,  was  not  unfa- 
vorable to  tbe  defendant,  under  tbe  law. 
Haas  V.  Chicago  A  N.  W,  R,  Co.  41  Wis.  44; 
Vickshiirq  A  M.  R,  Co.  v.  McOowan,  62  Miss. 
682:  Philadelphia,  W,  A  B.  R,  Co.  v.  Stebbing^ 
62  Md.  504;  McOrath  v.  New  York  Cent,  A  H. 
R.  R.  Co.  68  N.  Y.  522;  Houston  A  T.  C.  R. 
Co.  V.  Terry,  42  Tex.  451;  Bowman  v.  Chicago 
A  A,  R,  Co.  85  Mo.  588;  Crowle^i  v.  Burling- 
ton, C.  R.  A  N.  R.  Co,  65  Iowa,  658;  Keim  v. 
Union  R.  AT,  Co.Wi  Mo.  314,  7  West.  Rep. 
144;  mis  V.  Lake  Shore  A  M.  8.  R.  Co.  188 
Pa.  506,  4  Am.  &  Eng.  Enc.  Law,  titl^,  "Cross- 
ings," 934,  and  authorities  cited  in  notes  8  and 
10. 

One  of  the  chief  assicrnmenta  Ow  error,  and, 
perhaps,  the  one  most  strongly  relied  on  to  ob- 
tain a  reversal  of  the  judgment  below,  is,  that 
tbe  court  erred  in  giving  uie  following  instruc- 
tion: 

"So  if  you  find  that  because  of  tbe  special 
circumstances  existing  in  this  case,  such  as 
that  this  was  a  crossing  in  the  city  much  used 
and  necessarily  frequently  presenting  a  point 
of  danger,  where  several  tracks  run  side  by 
side,  and  there  is  consequent  noise  and  confu- 
sion and  increased  danger;  that  owing  to  the 
near  situation  of  houses,  barns,  fences,  trees, 
bushes,  or  other  natural  obstructions  which 
afforded  less  than  ordinary  opportunity  for 
observation  of  an  approaching  train,  and 
other  like  circumstances  of  a  special  nature,  it 
was  reasonable  that  the  railroad  company 
should  provide  special  safeguards  to  person* 
using  the  crossing  in  a  prudent  and  cautious 
njanner,  the  law  authorizes  you  to  infer  neg- 
ligence on  its  part  for  any  failure  to  adopt  sucn 
safeguards  as  would  have  given  warning,  al- 
though vou  have  a  statute  in  Michigan  which 
undertakes  by  its  provisions  to  secure  such 
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safeguATda  in  the  way  the  statute  points  out 
The  duty  may  exist  outside  the  statute  to  pro- 
Tide  flagmen  or  gates  or  other  adequate  warn- 
ings or  appliances,  if  the  situation  of  the  cross- 
ing reasonably  requires  that — ^and  of  this  you 
are  to  judee — and  it  depends  upon  the  eeneral 
rule  that  the  company  must  use  its  privileee  of 
crossing  the  streets  on  its  surface  grade  with 
due  ana  reasonable  care  for  the  rights  of  other 
persons  using  the  highway  with  proper  care 
[420]      ^°^  caution  on  their  part. 

"So  if  you  find  that  the  train  hands  kept  no 
proper  lookout  and  managed  the  train  without 
due  caution  and  reasonable  care,  you  will  be 
authorized  to  infer  negligence  on  the  part  of 
the  company  as  one  of  the  facts  established  in 
the  case." 

That  this  instruction  is  in  harmony  with  the 
general  rule  of  law  obtaining  in  most  of  the 
states,  and  at  common  law,  we  think  there 
can  be  no  doubt.  The  general  rule  is  well 
stated  in  Gentral  Pass.  R,  Co,  v.  Kuhfi,  86  Ey. 
578.  589.  as  follows:  "The  doctrine  with  ref- 
erence to  injuries  to  those  crossing  the  track 
of  a  railway,  where  the  right  to  cross  exists, 
is  that  the  company  must  use  such  reasonable 
care  and  precaution  as  ordinary  prudence 
would  indicate.  This  vigilance  and  care  must 
be  greater  at  crossings  in  a  populous  town  or 
city  than  at  ordinary  crossings  in  the  country; 
so  what  is  reasonable  care  and  prudence  must 
depend  on  the  facts  of  each  case.  In  a  crossing 
within  a  city,  or  where  the  travel  is  great, 
reasonable  care  would  require  a  flagman  con- 
stantly at  the  crossing,  or  gates  or  bars,  so  as 
to  prevent  injury;  but  such  care  would  not  be 
required  at  a  crossing  in  the  country,  where 
but  few  persons  passed  each  day.  The  usual 
signal,  such  as  ringing  the  bell*  and  blowing 
the  whistle,  would  be  sufficient;"  citing  Thomp. 
Neg.  417;  LauisviUs,  0.  dk  L.  R,  Co.  v.  Qoetz, 
79  ^y.  442.  And  it  was  accordingly  held  in 
that  case  that  a  railroad  company  which  bad 
failed  to  provide  a  flagman  or  gates,  during 
the  night  time  when  many  trains  were  passing, 
at  a  crossing  in  a  thickly  populated  portion  of 
the  city  of  Louisville,  buildings  being  situ- 
ateil  near  the  track  at  that  point,  was  guilty 
of  "negligence  of  the  most  flagrant  character." 
See  also,  to  the  same  effect,  ^.  Louis,  V.  db  T. 
H.  R.  Co.  ▼.  Bunn,  78  111.  197;  Bentley  ▼. 
Georgia  Pae.  R.  Co,  86  Ala.  484;  Western  A 
A.  A  Go.  V.  Toung,  81  Ga.  897:  lYoy  v.  Cape 
Fear  di  T.V.  R,  Ch,99  N.  C.  298;  Bolingery. 
St.  Paul  AB.  R,  Co.  86  Minn.  418. 

It  is  also  held,  in  many  of  the  states,  (in  fact, 
the  rule  is  well-nigh,  if  not  quite,  universal,) 
that  a  railroad  company,  under  certain  circum- 
•tances,  will  not  be  held  free  from  negligence, 
[421]  oven  though  it  may  have  complied  literally 
with  the  terms  of  a  statute  prescribing  certain 
signals  to  be  given,  and  other  precautions  to 
be  taken  by  it,  for  the  safety  of  the  traveling 
public  at  crossings.  Thus  in  Chicago,  B.  A  Q. 
R.  Co.  ▼.  Perkins,  125  111.  127,  it  was  held  that 
the  fact  that  a  statute  proyides  certain  precau- 
tions will  not  relieve  a  railway  company  from 
adopting  such  other  measures  as  public  safety 
and  commonprudence  dictate.  And  in  Tfiomp- 
son  y.  New  York  Cent.  A  ff,  R.  R.  Co.,  110  N. 
T.  686,  it  was  held  that  the  giving  of  signals 
required  by  law  upon  a  railway  train  approach- 
in  e  a  street  crossing  does  not,  under  all  dr- 
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cumstances,  render  the  raflway  oompanv  free 
from  negligence,  especially  whm  theevideBoe 
tends  to  show  that  the  train  was  beiDg  ran  at 
an  undue  and  highly  dangerous  rate  of  wpeed 
through  a  city  or  village.  See  also  LoussnOe 
A  If.  R.  Co.  V.  Com.  18  Bush,  888:  Weber  v. 
New  York  Cent,  A  H,  R.  R.  Co,  S8  N.  T.  451. 
The  reason  for  such  rulings  is  found  in  the 
principle  of  the  common  Taw  that  every  one 
must  so  conduct  himself  and  use  his  own  prop- 
erty as  that,  under  ordinary  circumstances,  be 
will  not  injure  another,  m  any  way.  As  a 
general  rule,  it  may  be  said  that  whether  ordi- 
nary care  or  reasonable  prudence  requires  a 
railroad  company  to  keep  a  flagman  stationed 
at  a  crossing  that  is  especially  Hangerous^  is  a 
question  of  fact  for  a  jury  to  determine,  under 
all  the  circumstances  of  the  case,  and  that  the 
omission  to  station  a  flagman  at  a  dangerous 
crossing  may  be  taken  into  account  as  evi- 
dence of  negligence;  although  in  some  case*  it 
has  been  held  that  it  is  a  question  of  law  for 
the  court.  It  seems,  however,  that  befftre  a 
jury  will  be  warranted  in  saying,  in  the  ab> 
sence  of  any  statutory  direction  to  that  effect, 
that  a  railroad  company  should  keep  a  flag- 
man or  gates  at  a  crossing,  it  must  be  first 
shown  that  such  crossing  Is  more  than  ordi- 
narily hazardous:  as,  for  instance,  that  it  is  id  t 
thickly  populated  portion  of  a  town  or  city;  or, 
that  the  view  of  the  track  is  obstructed  either 
by  the  company  itself  or  by  other  objects  proper 
in  themselves;  or,  that  the  crossing  is  a  mtudk 
traveled  one  and  the  noise  of  apfwoadiiiig 
trains  is  rendered  indistinct  and  the  ordina^ 
signals  difficult  to  be  heard  by  reason  of  bostfe 
and  confusion  incidents  to  railway  or  other 
business;  or,  by  reason  of  some  such  nke  cause; 
and  that  a  jury  would  not  be  warranted  ia  [u^ 
saving  that  a  railroad  company  shoukf  PliId- 
tain  those  extra  precautions  at  ordinary  etnas- 
ings  in  the  country.  The  following  cases  an 
illustratiye  of  vanons  phases  of  the  rules  wt 
have  just  stated.  Eaton  ▼.  FUckbnrg  R.  Os. 
129  Mass.  864;  Baitey  y.  New  Haten  A  N.  B. 
Co.  107  Mass.  496;  Pennsvltania  K  Co.  v. 
Matthews,  86  N.  J.  L.  581:  Penns^tmnia  R.  Os. 
v.  Killips,  88  Pa.  405;  Kansas  Pae,  R.  Os,  v. 
Richardson,  2Xi  Kan.  891;  State  ▼.  Pkiladd- 
phia  A  P.  R.  Co.  47  Md.  76;  WeUek  y.  Banmi^ 
bal  A  St.  J.  R  Co.  72  Mo.  451;  /Wet  v.  A 
Louis,  K.  C.  A  N.R  Oo,  75  Mo.  595:  Piits- 
bvrgh,  C.  A  St.  L.  R  Co.  y.  Yundt,  78  Ind. 
878;  Hart  ▼.  Chicago,  R  I.  A  P.  R  0».  » 
Iowa,  166;  Kinney  v.  Crocker,  18  Wis.  74. 

But  it  is  insisted  that  these  rules  are  none  of 
them  applicable  to  this  case,  because  the  wbols 
subject  of  signals  and  flagmen,  gates,  etc.  al 
crossings  in  Michigan  is  regulated  by  statute 
The  claim  is  put  forth  that,  under  the  statute 
of  Michigan,  (8  How.  Stat  g  8801,)  an  olActt 
of  the  State,  known  as  the  railroad  comom 
sioner,  is  charged  with  the  duty  of  determin- 
ing the  necessity  of  a  flagman  at  any  and  sit 
crossings  in  the  State,  and  that,  unless  an  or- 
der had  been  made  by  him  requiring  a  railroad 
company  to  station  a  flagman  at  any  narticu 
lar  crossing,  the  failure  oo  the  part  of  toe  com- 
pany to  provide  such  flagman  could  not  eveo 
be  considered  as  evidence  of  negligence:  and 
that  in  this  case  no  such  order  by  the  commit 
sioner  is  shown  to  haye  been  made.  Bsttih 
hiU  y.  Humphreys,  64  Mich.  494;  O^imemknm 
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▼.  Lake  8kmr4  db  M.  8.  B.  Co.  66  Micb.  150; 
•Dd  Freeman  ▼.  Duluth  8.  8,  db  A.  E,  Co.  74 
liicb.  86,  are  rdied  on  u  sostaining  this  coo- 
teotioo. 

If  the  coDfltniction  of  this  statute  by  the 
Xicbi|an  courts  be  as  claimed  by  the  defend- 
iDt,  of  course  this  court  would  feel  constrained 
to  adopt  the  same  construction,  even  if  we 
thought  it  in  conflict  with  fundamental  prin- 
ciples of  the  law  of  negligence  to  which  we 
hate  referred  in  a  preceding  part  of  this  opin- 
ioQ«  obtaining  in  other  states.  Meieter  v. 
Moore.  96  U.  8.  76  [24:  826];  Bowditeh  v.  Joe- 
toa,  101  U.  8. 16  [25:  980];  Flash  y.  Conn,  109 
U.  8.  371  [27:  966];  Bu^y.  Cheshire  R,  Co, 
125  U.  8.  555  (31:  795];  Detroit  v.  Osborne, 
185  U.  S.  492  [34:  260]. 

Bat  do  the  Michigan  cases  cited  sustain  the 
defendant's  contention?  We  tbiifk  not;  but 
rather  that  they  suppoit  the  rule  laid  down  by 
the  court  Ix^low  in  the  charge  excepted  to.  In 
BattishiU  v.  Humphreys,  the  court  below  had 
refused  to  instruct  the  jury,  upon  a  request  by 
the  plaintiff  in  error,  that  "the  railroad  law  of 
this  State  (art.  4,  ^  3)  lays  upon  the  railroad 
ooramissioner  of  the  State  the  duty  of  deter- 
mining the  necessity  of  establishing  a  flagman 
upon  any  particular  sireet  crossing  of  a  rail- 
way; ant!  upon  the  testimony  and  under  the 
pleading  in  this  case,  the  absence  of  a  flag- 
man at  Summit  avenue  is  no  evidence  of  any 
ne^li^i'nce  upon  the  part  of  the  receivers." 

h\wh  refu^  having  been  assigned  as  error, 
the  Supreme  Court  of  the  State  held  that  the 
instruction  should  have  been  given,  and  ac- 
cordingly reversed  the  judgment  below.  In 
the  opinion  the  court  said: 

"I  think  the  second  request  of  the  defend- 
ants should  have  been  given.  No  reference 
was  made  to  this  matter  in  the  charge  of  the 
court;  and  it  may  well  be  considered,  when  a 
request  is  specifically  made,  and  it  is  refused, 
that  the  jury  will  take  such  refusal  as  a  liberty 
to  infer  Uiat  the  request  is  wrong  in  law,  un- 
less some  explanation  is  made  by  the  court  of 
the  reasons  for  such  refusal  to  rebut  such  nat- 
ural inference.  .  .  .  Evidence  of  this  nat- 
ure was  introduced,  and  the  request  which 
ought  to  have  been  given  denied,  and  we  can- 
not say  it  did  not  have  some  influence  upon 
the  jury  in  determining  the  question  of  the 
Deelii»ence  of  the  company." 

If  this  decisiou  stood  alone  there  would  be 
much  force  in  the  contention  of  the  defendant 
io  this  case;  but  the  other  decisions  referred  to 
have  explained  it,  and  apparently  qualified  the 
tiroad  doctrine  laid  down  in  it.  bringing  the 
rule  in  Michigan  in  harmony  with  the  gener- 
allyaccepted  rule  obtaining  elsewhere. 

Thus  in  GnggenJuim  v.  Lake  Shore  db  M,  8, 
-R.  Co.,  although  it  was  stated  in  the  opinion 
that  "the  railroad  company  is  not  compelled 
to  keep  a  watchman  or  flagman  at  every  street 
or  road  crossing  when  a  jury,  upon  a  trial  like 
this,  might  think  it  necessary  to  have  one  sta- 
tioned;" and  that  "this  matter  is  regulated  un- 
der the  statutes  of  our  State  by  the  railroad 
commissioner;"  yet  it  was  held  that  when  the 
company  Itself  so  obstructs  its  track  that  its 
trains  cannot  be  seen  by  travelers  approaching 
a  crossing,  or  so  that  the  ordinary  signals  re- 
quired by  statute  will  not  be  sufficient  to  warn 
tnvelerB  of  the  approach  of  trains,  "some  ad- 
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I  ditional  warning  must  be  given,  and  there  are 
cases  where  a  flagman  would  be  necessary  to 
acquit  the  company  of  negligence."  And  it 
was  further  held  that  the  trial  court  was  right 
in  instructing  the  jury  that  it  was  the  duty  of 
the  company  to  give  to  the  traveler  on  the 
highway  due  and  timely  warning  of  the  com- 
ing of  its  trains  and  the  approaching  danger 
"either  by  bell  or  whistle,  or  both,  or  by  some 
other  means,  and  in  such  a  way  as  to  eive  him 
an  opportunity,  by  the  exercise  of  due  dili- 
gence and  care,  to  meet  and  guard  himself 
from  danger;"  thus  showing  that  a  duty  on  the 
part  of  the  railway  company  to  provide  against 
accidents  at  crossings  may  and  does  exist  out- 
side of  the  statute. 

But  the  case  of  Freeman  v.  Duluth,  &  8,  S 
A.  R.  Co,,  which,  so  far  as  we  have  examined, 
is  the  latest  adjudication  of  the  Supreme  Court 
of  Michigan  on  the  subject,  contains  the  most 
thorouglT  discussion  of  the  general  question  of 
any  of  tbose  referred  to  by  the  defendant;  and, 
so  far  from  sustaining  its  contention,  is  direct- 
ly opposed  to  it  and  m  line  with  the  instruc- 
tion given  by  the  court  below  in  this  case.  In 
that  case  one  of  the  questions  considered  by 
the  court  was,  whether  it  was  negligence  on 
the  part  of  the  railway  in  not  providing  a  flag- 
man at  the  crossing  of  Gknesee  street  in  the 
city  of  Marquette,  the  railroad  commissioner 
not  havinij^  required  it  to  station  one  there. 
The  facts  m  relation  to  the  hazardous  nature 
of  the  crossing  are  referred  to  particularly  in 
the  opinion  of  the  court  from  which  we  quote. 
In  considering  the  question  thecourt  went  very 
fully  into  the  merits  of  it,  in  all  its  bearings, 
and  said:  "The  contention  of  the  defendant 
is  that  it  was  not  negligence.  'It  is  claimed 
that  under  the  statutes  of  this  State  the  duty  of 
determining  where  flagmen  shall  be  stationed 
devolves  upon  the  railroad  commissioner;  and 
that  in  order  to  hold  defendant  liable  for  such 
negligence  in  this  case,  it  should  have  ap- 
pear^ in  proof  that  the  railroad  commissioner 
had  ordered  a  flagman  to  be  stationed  at  this 
crossing,  and  that  his  orders  wejre  not  obeyed; 
or  that  the  crossing  was  such  an  exceptionally 
dangerous  one  that  a  common  law  auty  was 
imposed  on  the  defendant  to  keep  a  flagman  at 
that  point;  and  that  no  showing  of  this  kind 
was  made." 

Replying  to  this  contention,  the  court  said: 
"We  think  the  judge  below  ruled  correctly  on 
this  point  and  in  accordance  with  our  previous 
decisions.  The  jury  were  instructed,  substan- 
tially, that  it  io  not  the  law  of  this  State  that 
at  every  road  or  street  crossing  in  a  village  or 
city  a  railroad  company  is  bound  to  place  a 
flagman.  The  law  puts  upon  the  railroad 
commissioner  the  duty  of  determining  the 
necessity  of  establishing  a  flagman  upon  any 
particular  street  crossing  of  a  raibroad,  and  the 
absence  of  a  flagman  at  Gtenesee  street  cross- 
ing, where  the  accident  occurred,  is  of  itself  no 
evidence  of  negligence  upon  the  part  of  the 
defendant.  And  the  plaintiff  must  show  that 
the  circumstances  of  the  crossing  are  such  that 
common  prudence  would  dictate  that  the  rail- 
road company  should  place  a  flagman  there, 
or  his  equivalent.  That  before  the  jury  could 
find  this  it  must  be  made  to  appear  to  them 
that  the  danger  at  the  crossing  was  altogether 
exceptional — that  there  was  something  about 
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the  case  rendering  ordinaij  care  on  the  part  of 
the  witness  Grant,  (the  driver  of  the  carriage 
which  was  run  over  and  broken  up  at  the 
crossing),  an  insoffldent  protection  against  in- 
Jury,  and  therefore  made  the  assumption  of 
the  burden  of  a  flagman  on  the  part  of  the  rail- 
road company  a  matter  of  oonunon  duty  for 
the  safety  of  people  crossing.  'You  have,  as  I 
said  before,  been  at  this  croissing.  Tou  have 
seen  the  situation.  Ton  have  seen  its  relation 
to  travel  and  to  the  (Aty:  and  it  is  for  you  to 
determine,  if  you  reach  that  point,  under  all 
the  circumstanees  of  the  case,  whether  or  not 
it  was  negligence,  under  the  instructions  I 
have  given  you  and  the  evidence,  not  to  have 
a  flagman  there.'" 

The  Supreme  Court  then  went  on  to  say: 
"If  any  fault  can  be  found  with  this  charge, 
it  was  too  favorable  to  the  defendant,  in  that 
it  connected  the  necessity  of  keeping  a  flag 
man  at  the  crossing,  with  the  use  of  ordinary 
[426]  cai^e  on  the  part  of  Orant  The  duty  of  re- 
taining a  flagman  at  this  point  did  not  depend 
on  the  question  whether  Grant,  in  this  pnrtic 
ular  instance,  could  by  common  prudence  have 
avoided  this  collision  or  not.  It  depended 
rather  upon  the  situation  of  the  crossing,  its 
relation  to  the  travel  upon  the  street  generally, 
and  the  facilities  afforded,  not  only  the  travel- 
ers on  the  street,  but  the  trainmen  on  the  cars, 
to  avoid  collisions  and  accidents  of  this  kind, 
without  a  flagman  to  give  warning  of  ap- 
proaching trains. 

"  I  think  the  Jury  were  warranted  in  finding 
it  to  be  negligence  In  the  defendant  in  not 
providing  a  watchman  at  this  point.  It  seems 
that  to  the  south  from  (Genesee  street  there  was 
a  steep  up  grade,  so  that  a  train  of  loaded  cars 
must,  in  oraer  to  ascend  the  same,  cross  the 
street  at  a  higher  rate  of  speed  than  would, 
considering  the  situation  of  the  crossing,  be 
prudent  to  the  safety  of  passers  on  the  street, 
without  warning  of  the  train's  approach.  A 
train  coming  from  the  north  could  not  be  seen 
at  all  by  those  traveling  on  the  street  in  the 
direction  Grant  was  driving,  until  the  trav- 
eler was  within  forty  feet  of  the  track,  and 
the  train  within  from  150  to  175  feet  of  the 
centre  of  the  street.  And  the  eneineer  on  the 
train,  being  lower  down  in  his  cab  than  a  man 
in  a  buggy,  could  not  get  his  eye  into  Genesee 
street  west  of  the  track,  as  was  the  fact  in  this 
case,  until  the  locomotive  was  within  60  or  75 
feet  from  the  crossing,  and  then  his  vision 
would  only  extend  40  or  50  feet  west  of  the 
track  on  the  street  Under  such  circum- 
stances, a  train  ought  to  run  over  this  crossing 
so  that  it  could  be  stopped  at  once,  or  a  flag- 
man ought  to  be  stationeid  where  be  could  give 
warning  of  its  ifpproach.  When  an  engineer, 
at  a  distance  beyond  75  feet  from  the  crossing 
of  a  street  in  a  city  like  Marquette,  cannot  see 
into  the  street  except  the  straight  line  thereof 
where  the  track  crosses,  and  the  traveler  can- 
not see  even  the  top  of  the  locomotive  tmtil  be 
gets  within  40  feet  of  the  track,  something 
more  than  ordinary  pains  to  prevent  accidents 
is  incumbent  both  on  the  railroad  company  and 
also  on  the  traveler,  if  such  traveler  Is  ac- 
14«T]      quainted  with  the  situation. 

"In  BattiihiU  v.  Bumphreyt,  we  held,  under 
the  pleadings  and  testimony  in  the  case,  that 
the  absence  of  a  flagman  at  Summit  avenue 
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crossing  in  Detroit  could  not  be 
negligence  in  the  railroad  company,  as  the 
railroad  commissioner  had  not  determ^ied  thai 
it  was  necessary  to  maintain  <Mie  tbete.  /M 
nothing  wa*  mitd  or  intended  to  be  mtid^  ta  <*cf 
opinion,  that  there  covld  be  no  %egUgemot,  i% 
any  ea$e,  in  not  maintaining  a  JUtgmoM  at  a 
itreet  crossing  unless  such  commissioner  hoi 
ordered  one  to  be  stationed  there.  In  Ornggem- 
heim  v.  Lake  Shore  d  M.  8.  &  Co,  the  law  to 
this  respect  is  laid  down  substantial]  v  as  tbt 
Circuit  Judge  in  this  case  instructed  tie  jorj.* 

We  have  quoted  extensively  from  the  opis- 
ion  in  the  case  last  referred  to  because  it  aeeBi 
to  us  a  complete  refutation  of  the  cooteotioa 
of  the  defendant  herein,  and  states  the  lav,  oa 
this  point,  substantially  aa  the  court  below  did 
in  its  charge  to  the  Jury  in  this  case,  and  be* 
cause,  also,  the  facts  and  circumstances  rrb" 
tive  to  the  railroad  crossing  there  were  to  verr 
similar  to  those  in  this  case,  that  it  makei  it  a 
very  strong  authority  in  support  of  the  jod*- 
ment  below.  The  underlying  principle  to  all 
cases  of  this  kind  which  requires  a  railrosd 
company  not  only  to  comply  with  all  statoiory 
requirements  in  the  matter  of  si/n^als,  flaKawa, 
and  other  warnings  of  danger  at  public  cra» 
logs,  but  many  times  to  do  much  more  ib*nn 
required  by  positive  enactment,  is,  that  neitber 
the  Legislature  nor  railroad  commisstooers  can 
arbitrarily  determine  in  advance  what  sbsti 
constitute  ordinary  care  or  rcrasonable  prudeocs 
in  a  railroad  company,  at  a  crossing,  in  emy 
particular  case  which  may  afterwards  ariae. 
For,  as  already  stated,  each  case  must  staod 
upon  its  own  merits  and  be  decided  up «  its 
own  facts  and  circumstances;  and  tbm  ire 
the  features  which  make  the  question  of  sex- 
li^nce  primarily  one  for  the  jury  to  deter- 
mine, under  proper  instructions  from  tbt 
court  We  think,  therefore,  that,  in  that  pot- 
tion  of  the  charge  which  we  have  been  dii- 
cussing,  the  court  below  committed  no  error  to 
the  prejudice  of  the  defendants        ^ 

But  it  is  claimed  that  the  last  paragr^)li  of 
that  portion  of  the  charge  last  above  qaded, 
referring  to  the  question  whether  or  not  tht 
trainmen  kept  a  proper  lookout  and  manaiEed 
the  train  in  a  prudent  and  cautioua  maoorr. 
was  erroneous,  because  so  it  is  claimed  "Ihrrt 
wss  no  evidence  that  the  train  hands  kept  aa 
proper  lookout,  etc"  This  contention  «  aba 
without  merit.  There  was  evidence  that  tht 
ordinary  signals  of  blowing  the  whistk  sad 
ringing  the  bell  at  the  creasing  were  not  givea, 
and  that  the  train  was  running  at  a  mortrspU 
rate  than  was  permitted  by  the  city  ordiaaan. 
If  the  jury  believed  that  evidence  they  aurt 
necessarily  have  found  that  the  trainmen  M 
not  keep  a  proper  lookout,  and  did  not  naa- 
a^  the  train  in  a  prudent  and  careful  manacf. 
The  instruction  complained  of  was  ccftaiolj 
not  preiudicial  to  the  defendant  in  this  parti^ 
ular,  since  it  referred  to  matters  conceraiaf 
which  evidence  had  been  admitted,  and  wtf 
correct  on  principle.  The  moat  that  oaa  t* 
said  against  it  if  that  the  aubstanoe  of  it  bad 
perhaps  been  given  in  another  pottloa  of  tbi 
charge,  and  the  court  below  need  ooc  baw 
given  it;  but  the  giving  It  in  different  ba- 
guage,  while  not  neceaaary,  and  while  also  cot 
rect  practice  miffbt  requira  that  it  be  not  gifea, 
was  not  reversible  error.    So  far  then,  as  tks 
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instructions  of  the  court  below,  upoo  the  first 
qoestioD,  as  above  arraD^ed,  are  concerned, 
ve  coDclade  there  was  no  error  prejudicial  to 
the  defendant.  And  this  leads  to  a  considera- 
tk>D  of  the  question  of  the  alleged  contributory 
iieeli|:ence  on  tbe  part  of  the  deceased. 

It  IS  earnestly  insisted  that,  atthoui^  the  de- 
fendant nmy  have  been  guilty  of  negligence  in 
the  management  of  its  train  which  caused  the 
accident,  yet  tbe  evidence  in  the  case  given  by 
tbe  plaintiff's  own  witnesses,  shows  that  the 
deceased  himself  was  so  neglijrent  in  the  prem- 
bes  that  but  for  such  contributory  negligence 
00  bis  part  tbe  accident  would  not  have  hap- 
pened; and  it  is.  therefore,  contended  that  the 
court  below  should,  as  matter  of  law,  have  so 
determined,  and  it  not  having  done  so,  this 
court  should  so  declare,  and  reverse  its  judg- 
ment   To    this   argument   several    answers 
might  be  ^ven,  but  the  main  reason  why  it  is 
unsound  is  this:    As  the  question  of  negli- 
gence on  the  part  of  tbe  defendant  was  one  of 
fact  for  the  jury  to  determine,  under  all  the 
circumstances  of  the  case,  and  under  proper 
instructions  from  the  court,  so  also  the  ques- 
tion of  whether  there  was  negligence  in  the 
deceased  which  was  the  proximate  cause  of 
tbe  injury,  was  likewise  a  question  of  fact  for 
the  lury  to  determine,  under  like  rules.    The 
determination  of  what  was  such  contributory 
negligence  on  the  part  of  the  deceased  as  would 
defeat  this  action,  or  perhaps,  more  accurately 
•peaking,  tbe  question  of  whether  the  deceasecl, 
at  tbe  time  of  the  fatal  accident,  was.  under 
all  the  circumstances  of  the  case,  in  the  exer- 
cise of  such  due  care  and  diligence  as  would 
be  expected  of  a  reasonably  prudent  and  care- 
ful person,  under  similar  circumstances,  was 
no  more  a  question  of  law  for  the  court  than 
was  the  question  of  negligence  on  tbe  part  of 
the  defendant''^  There  is  no  more  of  an  abso- 
lute standard  of  ordinary  care  and  diligence  in 
the  one  instance  than  in  tbe  other.    This  rule 
is  sustained  by  tbe  Michigan  authorities  {Myn- 
nifig  ?.  DOroit,  L.  d  N,  R  Co.  64  Mich.  93; 
VnderhiU  v.  Chicago  AQ.T.R.  Co.  81  Mich. 
48;  Baker  v.  Flint  Si  P.  M.  R.  Co.  68  Mich. 
M;  Engd  v.  Smith,  82  Mich.  1);  and  its  cor- 
fcctoess  is  apparent  from  an  examination  and 
analysis  of  the  generally  accepted  definitions 
of  contributory  negligence,  as  laid  down  by 
the  courts  and  by  text- writers.    Without  going 
ioto  a  discussion  of  these  definitions,  or  even 
attempting  to  collate  them,  it  will  be  sufl9cient 
for  present  purposes  to  say  that  tbe  generally 
accepted  and  most  reasonable  rule  of  law  ap- 
pticable  to  actions  in  which  tbe  defense  is  con- 
tributory negligence  may  be  thus  stated:    Al- 
though the  defendant's  negligence  may  have 
been  the  primary  cause  of  the  injury  com- 
plained of.  yet  an  action  for  such  injury  can- 
not be  maintained  if  the  proximate  and  imme- 
diate cause  of  the  injury  can  be  traced  to  tbe 
want  of  ordinary  care  and  caution  in  the  per- 
son mjured;  subject  to  this  qualification,  which 
bas  grown  up  in  recent  years  (having  been 
fint  amndated  in  Daviei  v.  Mann,  10  Mees. 
&  W.  646),  that  the  contributory  negligence  of 
the  party  injured  will  not  defeat  the  action  if 
it  be  shown  that  the  defendant  might,  by  the 
cxerdae  of  reasonable  care  and  pruaence.bave 
Avoided  tbe  consequences  of  the  injured  party's 
Degligenoe.    Inland  db  S.  Coasting  Co,  v.  Tol- 

144  U.  8. 


9on,  189  U.  8.  551,  558  [85:  370,  270],  and 
cases  cited;  Donohiu  ▼.  St.  Louis,  I.  Ml  dt  8. 
E.  Co,  91  Mo.  857,  8  West.  Bep.  628;  Vieks- 
burg  dtJ.ROo.  ▼.  Fatton,  81  Miss.  156;  Deans  [^30] 
▼.  Wilmington  d  W.  R  Co.  107  N.  C.  686; 
2  Thomp.  Neg.  1157;  Cooley,  Torts  (1st  ed.) 
675;  4  Am.  &  £ng.  Ena  Law,  title  "Contrib- 
utory Negligence,  80,  and  authorities  dted  in 
note  ]. 

With  respect  to  the  question  of  the  alleged 
contributory  negligence  of  the  deceased,  the 
court  charged  the  jurv  as  follows: 

'*  Turning  now  to  the  conduct  of  Smith,  and 
subjecting  that  to  tbe  same  test  of  reasonable 
prudence  and  cautious  conduct  of  a  person  in 
his  situation,  you  will  understand  that,  no 
matter  how  negligently  the  company  ran  this 
train  or  how  unreasonably  Uiey  neglected  to  « 
provide  sufficient  safeguards  at  the  crossing,  if 
he  brought  his  death  upou  himself  by  his  own 
negligence,  his  administrator  is  not  entitled  to 
a  verdict  in  this  suit. 

"  So  if  you  find  that  he  was  familiar  with 
this  crossing  and  its  dangers,  one  and  all  of 
them;  that  he  frequently  used  it  and  knew  how 
to  act  in  using  it  to  protect  himself;  and  that 
under  the  special  circumstances  which  ^ou 
find  he  failed  to  act  as  a  prudent  and  cautious 
man  should  have  acted  from  be^nning  to  end, 
or  that  he  omitted  some  precaution  Uiat  a  pru- 
dent man  ought  to  have  taken,  whereby  he 
lost  his  life,  the  plaintiff  cannot  recover.  He 
should  use  all  his  faculties  of  seeing  and  hear- 
ing; he  should  approach  cautiously  and  care- 
fully; should  look  and  listen  and  do  everything 
that  a  reasonably  prudent  man  would  do  be- 
fore he  attempted  to  make  the  crossing. 
Scrutinize  his  actings  and  doings  under  tbe 
light  of  the  then  £dtuation;  the  nature  and 
character  of  the  crossing;  the  fact  of  the  diffi- 
culty of  observation;  the  time  of  day  and  the 
probability  of  danger  from  passing  trains;  the 
fact  that  there  were  other  railroa'^  side  by 
side;  that  another  train  on  one  of  luese  was 
actually  approaching  and  passings ^he  noise 
and  confusion;  possibly  the  noise  and  con- 
fusion of  signals:  and  every  fact  and  circum- 
stance bearing  on  the  case  to  influence  his  con- 
duct then  and  there,  under  those  circumstances 
and  not  any  other  circumstances;  and  say 
upon  your  fair  and  impartial  judgment  whether  [43 1  ] 
be  acted  as  a  reasonable  and  prudent  man 
should  have  acted  and  with  the  due  care  and 
caution  demanded  by  the  exigencies  of  the 
occasion. 

"  If  he  did  so  act,  and  the  railroad  company 
was  negligent,  his  administrator  is  entitled  to 
your  verdict.  If  be  did  not  so  act,  the  railroad 
company  is  entitled  to  your  verdict,  whether  it 
was  negligent  or  not.  If  it  was  not  negligent, 
it  is  entitled  to  your  verdict,  no  matter  how 
Smith  acted." 

These  instructions  are  so  full  and  complete, 
and  are  in  such  entire  accord  with  tbe  rules  of 
law  applicable  to  cases  of  this  character,  that 
no  fault  whatever  can  be  found  with  them. 
They  embody,  substantially,  the  entire  law  of 
the  case,  on  the  questions  under  consideration, 
and  were  applicable  to  every  feature  of  it. 
Indeed,  if  they  are  open  to  any  criticism  at  all 
it  is  that  they  were  more  favorable  to  the  de- 
fendant than  it  had  the  right  to  demand,  under 
the  rules  above  stated,  since  they  enabled  the 
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defendant  to  be  rdieved  fiom  any  liability  in 
tbe  case  if  tbe  deceased  had  been  ^ilt^  of 
contributory  negligence,  even  tboagh  it  might, 
by  the  exercise  of  ordinary  care  and  prudence, 
have  averted  the  results  of  such  negligence. 
Mr.  Pierce,  in  his  work  on  Railroads,  p.  848, 
after  a  review  of  the  authorities  on  the  sub- 
ject, lays  down,  substantially,  the  same  gen- 
mX  rule  as  to  the  care  reauir^  of  travelers  at 
railway  crossings,  in  the  loUowing  terms:  "A 
traveler  upon  a  highway,  when  approaching  a 
railroad  crossing,  ought  to  make  a  vigilant  use 
of  his  senses  of  sight  and  hearing,  in  order  to 
avoid  a  collision.  This  precaution  is  dictated 
by  common  prudence.  He  should  listen  for 
signals,  and  look  in  the  different  directions 
from  which  a  train  may  come.  If  by  neglect 
of  this  duty  he  suffers  injury  from  a  pa^ne 
train,  he  cannot  recover  of  the  company,  al- 
though it  may  itself  be  chargeable  with  negli- 
gence, or  have  failed  to  give  the  signals  re- 
cruited by  statute,  or  be  ^  running  at  the 
time  at  a  speed  exceeding'  the  legal  rate." 
8ee  also,  generally,  upon  this  question,  4  Am. 
&  £ng.  £na  Law,  68-78,  and  authorities  cited 
in  the  notes. 

The  recent  case  of  SuUimn  v.  New  York,  N 
H,  db  U,  B,  Oo,  from  Massachusetts,  is  pub- 
lished in  28  N.  E.  Rep.  911,  is  so  similar  to  the 
^  one  at  bar  on  this  question  that  it  deserves 
L^3ZJ  more  than  a  passing  notice.  The  substance  of 
the  case  is  stated  in  the  syllabus  by  the  reporter 
as  follows: 

'*  Plaintiff,  a  woman  about  OS  years  of  age, 
of  ordinary  intelligence,  and  possessed  of  g(K>d 
sight  and  hearing,  was  iniured  at  a  railroad 
crossing.  The  railroad  had  been  raised  several 
feet  higher  than  the  sidewalk,  and  tbe  work'of 
grading  was  still  unfinished,  and  the  crossing 
in  a  broken  condition.'  There  were  three 
tracks,  and  a  train  was  approaching  on  the 
middle  one.  The  view  was  obstructed  some- 
what with  buildings,  but  after  reaching  the 
first  track  it  was  clear.  The  evidence  showed 
that  the  plaintiff  was  familiar  with  the  passing 
of  trains;  that  she  did  not  look  before  going 
upon  the  track;  and  that,  if  she  had  looked, 
■he  could  have  seen  the  train  a  quarter  of  a 
mile.  When  the  whistle  sounded  she  looked 
directlv  at  the  train,  and  hurried  to  get  across. 
Plaintiff  testified  that  she  looked  before  ffoing 
upon  the  track,  but  did  not  see  the  train  or 
hear  the  whistle;  that  the  only  warning  she 
had  was  the  noise  of  its  approach,  after  she 
was  on  the  first  track;  and  that  she  did  not 
then  look  to  see  where  it  was,  or  on  which 
track  it  was  coming,  but  started  to  cross  as 
fast  as  possible,  and  in  so  doine  stumbled  and 
fell  between  the  rails.  The  signals  required 
by  the  statutes  were  not  given:  HM^  that  it 
did  not  appear  as  matter  of  law  that  plaintiff 
was  guilty  of  gross  or  willful  negligence,  and 
that  it  was  proper  to  submit  the  question  to 
the  jury." 

See  also  Etan$  v.  Lake  Shore  dM.8,B,Oo, 
(Mich.)  14  L.  R.  A.  228;  BUiev.  IMe  Share  it 
M.  8.  IL  Oo.  188  Pa.  606;  Brmon  v.  Texae  d 
RR.  Oa.42  La.  Ann.  800:  Seddlee  v.  Cfhieago 
AN.W,  B,  Oo.rt  Wis.  228;  Pareone  v.  New 
Tork  Cent.  S  K  B.  B.  Oo.  118  N.  Y.  866,  8 
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L.R.A.688;  Oooper  y.  Lake  8har^  ^  M.  A  K 
Oo.  66  Mich.  261. 

Nothing  was  said  hy  this  court  in  Ckiemg», 
B.  L  dbP.  B.  Co.  r.Eoust(m,95  U.8.«»7[S4: 
6421,  or  in  Sehofleld  Y.  Chicago,  M.  S  8L  P.  &. 
Co.  114  U.  8.  616  [29:224],  which  axe  relied 
upon  by  the  defendant,  that  in  anywise  oos* 
flicts  with  the  instructions  of  the  court  bdow 
in  this  case,  or  lays  down  any  diffeieat  doc* 
trine  with  respect  to  contributory  oe^inoe. 
D^foare,  L.  dk  W.  B  Co.  v.  Converm,  19i  U. 
8.  469  [36:218].  Nor  do  the  Michigan  tii- 
tborities,  which  are  relied  upon,  when  read  ■ 
the  light  of  the  particular  facta  and  drcsm- 
stances  of  each  separate  case,  enunciate  a  dif- 
ferent doctrine;  but,  so  far  as  applicat>le,  tiicj 
tend  to  sustain  the  instructiona  objected  to. 

It  is  also  insisted  that  Uie  court  erred  in  rs- 
fusing  tbe  following  request  of  tbe  defendant 
for  instructions: 

*'If  you  find  that  the  deceased  mi^ktvt 
stopped  at  a  point  fifteen  or  eighteen  feet  fro* 
the  railroad  crossing,  and  there  bad  an  qm6> 
structed  view  of  defendant's  track  either  way; 
that  be  failed  so  to  stop:  that  instead  tbe  de- 
ceased drove  upon  the  defendant's  track,  walck- 
ing  the  Bay  City  train,  that  had  alreadj 
passed,  and  with  his  back  turned  tn  tbe  direc^ 
tion  of  the  approaching  train,  the  deceased 
was  guilty  of  contributing  to  the  injury,  sad 
your  verdict  must  be  for  the  defeodaoi,  al> 
though  you  are  also  satisfied  that  tbe  deffod- 
ant  was  guilty  of  negligence  in  the  ranninf  of 
tbe  train  in  the  particulan  mentiooed  ia  tks 
declaration."  • 

The  reason  given  by  tbe  court  for  refoshif 
this  request  was  that  '*  it  if  too  mucb  upoo  the 
weight  of  the  evidence  and  «onflneB  tbe  jury 
to  the  particular  circumstance  narrated  wit^ 
out  notice  of  others  that  they  may  think  im- 
portant."    This  reason  ia  a  sound  one.   b 


determining  whether  the  deceased  was  p^ 
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of  contributory  negligence  tbe  jury  wei 
to  consider  aU  the  facta  and  oiCQi 
bearing  upon  the  question,  and  not  select 
one  particular  prominent  fact  or  drcomsiaact 
as  controlling  the  case  to  the  ezclusloQ  of  all  tht 
others.  Co^y.  Lake  Shore  db  M.S.  fLCe.U 
Mich.261 ;  BalHmore  d  0.  B.  Oo.y.  £m,6l  Md. 
11 ,  12  Cent.  Rep.  96.  Moreover,  tbe  sabstsan 
of  the  request,  so  far  aa  ii  was  correct,  kad 
already  been  given,  in  general  terms,  tnr  tte 
court  in  that  part  of  the  charge  referrnf  le 
the  degree  of  care  and  caution  required  ef  tke 
deceawd  in  approaching  the  railroad  crosiiBiL 
in  order  to  free  him  from  the  charge  of  cos- 
tributory  negliffeoce:  and  the  refwal  of  tte 
court  to  give  it  again,  in  different  lanfai^. 
was  not  error.  Brie  B.Co.y.  Winter.  \UX. 
8.  60, 76  [86: 71]. 

There  are  no  other  ouestioiia  in  the  cuetbii 
call  for  special  consiaeration.  We  ban  <a 
deavored  to  consider  and  pats  apoo  all  of  tk 
material  ones  that  have  been  discusMd  bf 
counsel  both  in  their  brief  and  in  oral  up 
ment  at  the  bar.  We  do  not  think  that  H  ta 
been  ahown  that  any  error  waa  committed  ii 
the  trial  below  which  waa  piajudidal  to  thi 
rifffata  of  the  defendant 
Judgmeni  qfflrmetL 

114  U.& 


1801. 


ESATOB  LOMBEB  CO.  T.  ThOMPSOH. 
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THE  J.  8.  KEATOR  LUMBER  COM- 
PANY, Piff.in£hr., 
«. 

BENJAMIN  P.  THOMPSON  bt  al. 

(See  8.  a  Beporter*8  ed.  484-438.) 

(Hfjtetion,  when  too  laU-^pUading^—point  not 

taken, 

L  The  objeodon  that  repUoatfons  were  not  filed 
when  the  tiial  commeDced,  nor  btf  ore  Judirment, 
with  leave  of  the  court,  comes  too  late  after 
jadgment  has  been  entered. 

t  Where  a  party  to  compelled  to  proceed  to  trial, 
without  the  issues  being  formed  in  the  case,  but 
DO  objection  was  made  to  a  trial  because  the  issue 
was  not  fully  made  up,  the  failure  to  take  such 
objection  or  to  make  a  motion  to  the  court  on 
that  eubjoct,  to  equivalent  to  consenting  that  the 
trial  proceed  as  the  pleadings  then  were. 

1  Where  no  point  was  made  in  the  court  below 
that  the  plaintiffs  were  limited  in  their  recovery 
to  the  sum  named  in  the  affidavit  filed  with  the 
declaration,  an  objection  of  that  character,  made 
for  the  first  time  in  thto  court,  ought  not  to  be 
entertained. 

[No.  242.1 

Arguei  and  Submitted  March  £6,  189£.    De- 
cided April  4, 189£. 

F  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of 
niiDois,  to  review  a  judgment  for  plaintiff  for 
s  balance  alleged  to  be  due  them  for  cutting 
and  hauling  saw-logs,  etc.    Affirmed, 

Statement  bv  Mr,  Justice  Harlan  i 
Benjamin  F.  Thompson  and  Homer  Root 
brought  this  action  of  assumpsit  against  the  J. 
8.  Eeator  Lumber  Company  for  a  balance 
tlleged  to  be  due  them  for  cutting  and  hauling 
iaw-logs,  eta  The  two  main  grounds  of  dis- 
pute were:  (1)  Whether  the  price  for  the  work 
was  limited  bv  the  contract  in  question  to  $3 

ET  thousand  feet  of  saw-logs  cut  and  deliver^ 
to  the  boom  limits  of  the  Black  river,  Wis 
ooosio,  without  extra  charge,  or  whether  the 
plaintiffs,  in  addition  to  the  above  price,  were 
entitled  to  be  paid  for  the  driving  or  delivery 
of  the  logs  into  said  boom  limits;  (2)  whether 
the  plaintiffs  had  not  overcharged  the  defend- 
tnt  in  the  scaling  and  measurement  of  Uie 
k)si. 

With  the  declaration  was  filed  an  affidavit 
\fj  plaintiffs  under  the  statute  of  Slinois,  pro- 
▼idiog  that  "if  the  plaintiff  in  any  suit  upon  a 
contract  expressed  or  implied  for  the  payment 
of  money,  shall  file  with  his  declaration  an 
tiBdavit,  showing  the  nature  of  his  demand 
and  the  amount  aue  him  from  the  defendant, 
tfter  allowing  to  the  defendant  all  bis  just 
credito,  deductions,  and  set-offs,  if  any,  be 
■ball  be  entitled  to  judgment  as  in  case  of  de- 
ftolt,  unless  the  defendant,  or  his  agent  or 
ittomey  if  the  defendant  is  a  resident  of  the 

Kon.— ^  to  exeeptkm^  when  must  he  tdken^  to  he 
smfloMe  on  review,  aee  note  to  Phelps  v.  Mayer,  14: 

Am  to  what  portiottlartty  in  exeepiUms  is  necessary 
toorder  toareview  in  appellate  eourU  see  note  to 
Moore  v.  Bank  of  Metropolis,  10: 172. 

As  towkat  questiions  the  United  States  Supreme 
Court  wm  review  on  writ  of  frror;  hVBl  of  exceptions^ 
i^noU  to  Parks  v.  Turner.  18:  flB& 
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coun^  in  which  the  suit  la  brought,  shall  file 
with  his  plea  an  affidavit  stating  that  he  verily 
believes  he  has  a  good  defense  to  said  suit  upon 
the  merits  to  the  whole  or  a  portion  of  the 
plaintiff's  demand,  and  if  a  portion,  specifying 
the  amount  (according  to  the  best  of  hu 
knowledge  and  belief,")  etc.  2  Starr  &  Curtis' 
Stat  m  p.  1801,  par.  87,  g  86. 

The  defendant  filed  a  plea  in  abatement,  and, 
subsequently,  pleas  of  non-assumpsit  and  set- 
off; the  latter  being  for  an  amount  exceeding 
that  sued  for  by  the  plaintiff.  With  these  pleas 
the  defendant  filed  an  affidavit  of  merits  in 
conformity  with  the  above  statute. 

The  parties,  by  written  stipulation,  waived 
a  jury  and  agreed  that  the  case  be  set  for  trial 
any  day  not  earlier  than  March  28  h,  1888. 
Under  this  stipulation  the  plaintiffs  had  it  set 
for  trial  on  the  day  just  named.  The  defend- 
ant, on  that  day,  requested  a  postponement  of 
the  trial  until  Uie  arrival  of  its  Wisconsin 
counsel,  who  had  had  sole  charee  of  the  prep- 
aration of  the  defense,  and  also  because  of  the 
absence  of  its  principal  witness.  The  court 
ruled  that  unless  the  defendaat  showed  legal 
grounds  for  a  continuance,  the  trial  should 
proceed  forthwith.  The  defendant  then  en- 
tered a  motion  for  continuance  based  upon 
affidavit  as  to  what  the  absent  witness  would 
state.  The  plaintiffs  offering  to  admit  upon 
the  trial  that  the  witness,  if  present,  would 
testify  as  set  forth  in  the  affidavit,  the  court 
overruled  the  motion  for  continuance,  and  held 
that  the  trial  must  proceed  forthwith.  To  this 
action  of  the  court  the  defendant  excepted. 
Thereupon,  the  trial  was  commenced  on  the 
28th  of  Msrch,  1888,  in  the  absence  of  the  de- 
fendant's Wisconsin  counsel,  who,  however, 
arrived  before  the  conclusion  of  the  trial, 
which  continued  during  the  29ih  and  80th  of 
March.  On  the  last  named  day,  but  before  the 
trial  was  concluded,  the  plaintiffs,  without 
notice  to  the  defendant  or  its  attorney,  and 
without  obtaining  leave  from  the  court,  filed 
with  the  clerk  replications  to  the  defendant's 
pleas. 

On  March  81st,  1888,  the  court  made  a  gen- 
eral finding  of  the  issuer  for  the  plaintiffs,  and 
assessed  their  damages  at  $16,688.99,  for  which 
amount  judgment  was  entered  agaiust  the  de- 
fendant. To  this  judgment  uie  defendant 
excepted  on  the  ground  that  it  was  excessive 
in  amount 

Mr.  JaoMs  K.  EcUall  for  plaintiff   in 
error. 
Messrs,  John  8.  Miller  and  James  O'Neil 

for  defendants  in  error. 

Mr,  Justice  Harbut  deliyered  the  opinion 
of  the  court: 

The  principal  assignments  of  error  have 
nothing  of  substance  in  them.  When  the 
plaintiffs  agreed  to  admit  upon  the  trial  that 
the  defendant's  absent  witness  would  testify  as 
s  ated  in  the  affidavit  filed  for  a  continuance  of 
the  case,  and  the  court  thereupon  ruled  that 
the  trial  should  proceed,  attention  was  not 
called  to  the  fact  that  replications  had  not 
been  filed  to  the  first  and  third  pleas,  and 
judgment  was  not  asked  upon  those  pleas  for 
want  of  such  replications.  Nor  did  the  de- 
fendant, before  judgment,  move  for  a  new 
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trial  upon  the  grouDd  that  its  first  and  third 
pleas  were  ananswered  at  the  time  the  trial  be- 
gan. The  filing  of  replications  to  those  pleas, 
during  the  progress  oi  the  trial,  and  without 
leave  of  the  court,  was,  of  course,  improper 
and  irregular.  But  it  must  be  presumed  that 
the  fact  of  their  having  been  so  filed  was 
known  to  the  defendant  before  the  trial  was 
concluded,  or  before  the  judgment  was  entered. 
Besides,  the  Jud^ent  was  under  the  control 
of  the  court  during  the  term;  and  if  it  had 
been  made  to  appear  that  the  defendant  was 
unaware,  prior  to  the  entry  of  judgment,  that 
replications  to  its  first  and  third  pleas  were 
put  on  file  during  the  progress  of  the  trial,  it 
may  be  that  the  court  would  have  set  aside  the 
judgment.  It  appears  only  that  the  repli 
cations  were  not  on  file  when  the  trial  com- 
menced, not  that  their  being  filed  during  its 
progress  was  unknown  to  the  defendant  before 
the  trial  was  concluded.  The  defendant  was 
bound  to  know,  when  the  court  ordered  the 
parties  to  proceed  with  the  trial,  that  replica- 
tions had  not  been  filed  to  ita  first  and  third 
pleas.  It  should  then  have  asked  for  a  rule 
upon  the  plaintiff  to  file  replications.  Its  fail- 
ure to  do  so  was  equivalent  to  consenting  that 
the  trial,  so  far  as  the  pleadings  were  con- 
cerned, might  be  commenced.  The  objection 
that  replications  were  not  filed  when  the  trial 
commeni^,  nor  before  judmnent,  with  leave 
of  the  coun,  came  too  late  after  judgment  was 
entered;**  In  Kelsey  v.  Lamb,  21  111.  559,  the 
Supreme  Court  of  Illinois  said:  "  If  the  de- 
fendant had  filed  his  plea,  and  the  other  party 
fails  to  reply  within  the  time  required  by  the 
rules  of  the  court,  he  has  a  right  to  judgment 
by  default  against  the  plaintiff,  but  until  he 
obtains  such  default,  the  pleas  cannot  be  con- 
sidered as  confessed  bv  tI4.>  plaintiff.  It  is  the 
default  which  gives  the  right  to  consider  and 
act  upon  the  pleas  as  true.  In  this  case  no  de- 
fault was  taken.  When  the  parties  submitted 
the  case  to  trial  by  the  court,  without  a  jury 
by  consent,  it  had  the  effect  of  submit' ing  the 
case  to  trid  on  the  pleadings,  as  if  there  were 
proper  issues  formed,  and  the  court  will  hear 
evidence  under  all  the  pleas  presenting  a  legal 
defense,  precisely  as  if  the  allegations  of  such 
pleas  had  been  formally  traversed.  This  is  the 
fair  and  reasonable  construction  to  be  given  to 
such  agreements.  But  it  is  otherwise,  where 
the  partv  is  comi)elled  to  proceed  to  trid,  with- 
out the  issues  heing  formed  in  the  case.  Then 
the  act  is  not  voluntary,  and  no  such  intend- 
ment can  be  made."  The  defendant  here  was 
compelled  to  proceed  with  the  trial,  but  no 
objection  was  made  bv  it  to  a  trial  because 
the  issues  were  not  fnlly  made  up.  See  also 
Bunker  v.  Oreen,  48  Dl.  248;  Beesliy  v.  H'tmil- 
km,  50  Dl.  88;  Bam€(i  v.  Qraff,  62  HI.  170. 

It  is  objected  that  the  damages  awarded  to 
the  plaintiffs  are  excessive  in  that  their  affidavit, 
filed  with  the  declaration,  shows  the  amount 
claimed,  as  of  August  16th,  1887,  when  the 
action  was  commenced,  was  only  $18,043.28, 
whereas  the  judgment  was  for  $16,568.99. 
Allowing  interest  upon  the  first  named  sum  up 
to  the  date  of  the  judgment,  the  damages 

S'ven  exceed  the  amount  claimed  in  the  plain- 
Is'  affidavit  by  more  than  one  thousand  dol- 
lars. But  the  ad  damnum  was  twenty  thous- 
and dollars,  and  the  bill  of  exceptions  states 
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that  "the  plaintiffs  also  introduced  efldete 
tending  to  show  that  the  amount  now  [tbea] 
due  and  owing  from  the  defendant  U>  the 
plaintiffs  for  the  matters  and  causes  of  mti&m 
aforesaid  is  $15,568.99."  It  does  not  state  what 
this  evidence  was.  nor  does  it  appear  that  tlie 
defendant  objected  to  evidence  sbowinc  an  in- 
debtedness on  its  part  in  excess  of  the  warn 
claimed  in  the  plaintiffs'  affidavit  Besides,  tlie 
affidavit,  though  no  part  of  the  dedaratioo  it- 
self, was  a  statutory  pleading,  which  ndir^ 
have  been  amended  upon  such  a  Bonatkm. 
Bealy  v.  Chamley,  79  UL  592;  MeSmne  ▼. 
PenMd,  87  111.  88.  The  only  porpoae  of  tU 
affidavit  is  to  entitle  a  plaintiff  to  jodgmrat  as 
in  case  of  default  imless  defendant  shul  fileaa 
affidavit  of  merits  with  his  pleas,  and  In  cue 
of  such  default  the  plaintiff's  affidavit  insy  be 
taken  as  prima  facie  evidence  of  the  amooot 
due,  but  even  this  is  discretionary  with  the 
court  Eem  v.  Slratberger,  71  HI.  303.  No 
point  was  directly  made  in  the  court  bdow» 
either  before  or  after  judgment,  that  the  phis- 
tiffs  were  limited  in  their  recovery  to  the  worn 
named  in  their  affidavit  An  objet^ion  of  thst 
character,  made  for  the  first  time  in  this  coon. 
ou^bt  not  to  be  entertained. 

No  other  questions  presented  by  the  reeord 
are  of  sufficient  importance  lo  be  considered. 

Judgment  affirmed. 


THE   HARTFORD   LIFE    ft   ANKUTTT 
INSURANCE  COMPANY.  Flf.  im 

EMILY  UNSELL. 


(flee  &  a  Beporter^  ed.  48MS1J 

Immateriai  emdenee — letter  ae 

struetiane  to  jury—forfeUurte  not 
insurance  company  when  eetopped-- 
condition — stibmieeion  to  jury, 

1,  Immateriai  evidence  upon  a  quesuoa  not  ial>- 
mittod  to  the  Jury,  though  wroovljr  admitted,  li 
not  ground  of  reversaL 

2.  A  letter  showing  that  the  dues  on  a  poUey  of  tit^ 
In Au  ranee  were  paid  or  tendered  to  the  ooapaaf* 
though  not  at  the  precise  time  apecUled  ta  th» 
policy,  is  admissible  in  an  action  oo  the  poUor* 

8.  It  is  not  error  to  refuse  to  give  further  tnstni^ 
tions  to  the  Jnry  where  the  charge  already  flv^a 
contained  full  iostroctions  to  tbein. 

4.  Forfeitures  are  not  favored  in  the  law;  bhA 
courts  are  always  prompt  to  aeiae  hold  of  vty 
circumstances  that  indicate  an  eleotloo  to  wr* 

NOTB.—uU  to  direct  of  deifvem  cf  life  immiranct 
poiicy  before  payment  of  fkrtt  premtmm,  comtran  (* 
Um  eondUionB,  see  note  to  Brooklyn  U  Ina  Co.  ▼. 
M  iller,  20:  896. 

Ae  to  forfeiture  rf  poUeyfor  nenpaytmemt  nt  pr^ 
mittm;  waiver^  see  note  to  Thompson  v.  Kotckei^ 
hocker  L.  Ins.  Oo.  26: 766. 

That  mierepreeentation  or  fremd  vtiieUm  pn'iqk 
see  noU$  to  ITLanaban  v.  nnlversal  Ins.  Oo.  T:  tt 
Oolumbian  Ins.  Oo.  v.  Lawrence,  T:  UK. 

Ae  to  eitO.  of  prortoion  oooidliig  poUeir  of\^%^ 
miranre,  fn  ease  of  siiiMds,  see  noto  to  Mutual  U 
Ins.  Oo.  V.  Terry,  21:  281 

Ae  to  polfcy  **  to  wham  It  may  eofioim,'**  sfM  Vt 
\Dho  may  recover  upon,  see  noes  to  Hoop«  v.  B«^ 
inson,2&:  218. 
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%  forfflttore,  or  an  j  agreement  to  <k>  ao  on  which 
the  party  has  relied  and  acted, 
i  A07  agreement,  declaration,  or  course  of  ac- 
tion, on  the  port  of  an  insurance  company,  which 
leads  a  party  insured  honestly  to  believe  that  by 
eonlorminff  thereto  a  forfeiture  of  his  policy  will 
Dot  be  incurred,  followed  by  due  conformity  on 
Utpart,wiU  estop  the  company  from  insistinfir 
■pen  the  forfeiture,  tbough  it  might  be  claimed 
onder  the  express  letter  of  the  contract. 

1  It  is  always  open  for  the  insured  to  show  a 
waiTcr  of  the  condition,  or  a  course  of  conduct 
00  the  part  of  the  insurer  which  gave  him  Just 
and  reasonable  ground  to  infer  that  a  forfeiture 
would  not  be  exacted. 

I.  When  defendant  assumed  that  the  case  would 
beiulnnitted  tothe  jury  and  asked  instructions 
to  them  on  several  points,  and  did  not  ask  foi  a 
peremptory  instruction  for  a  verdict  in  his  be- 
half, it  is  not  ground  of  reversal  that  the  issues 
in  tact  wete  submitted  to  the  jury. 

[No.  224.] 
Buhmitted  March  tS,  1892.    Decided  April  4, 

1892. 

r\  ERROR  to  tho  Circuit  Court  of  the  Unit- 
ed States  for  the  Eastern  District  of  Mis- 
loari,  to  review  aludgment  in  favor  of  plaintiff 
for  the  amount  of  certificates  or  policies  of  life 
insurksoe.    Affirmed. 
bee  same  case  below,  82  Fed.  Rep.  443. 


Statement  by  Mr.  Jvitiee  Harlan: 

This  action  was  brought  upon  &Yt  cerfifl- 
Cites  of  membership,  in  the  nature  of  policies 
of  Hfe  insurance,  issued  by  the  plaintiff  in  er- 
ror to  £.  J.  Uusell,  the  deceased  nusband  of  the 
defendant  in  error,  who  was  the  plaintiff  be- 
low, numbered  24981  to  P4985,  inclusive,  dat- 
ed ^ieptember  27th,  1881,  and  each  for  the  sum 
of  $1,000;  also,  upon  a  similar  certificate, 
DQmbered  62148,  for  the  sum  of  $5,000,  dated 
July  10th,  1882.  The  charge  of  the  court  at 
tbe  first  trial  will  be  found  in  82  Fed.  Rep.  443. 

The  petition  alleged  that  the  assured  died 
December  81st,  1885,  having  performed  all  the 
ootKiitions  of  tbe  policies  on  his  part  to  be  kept 
ind  performed.  The  answer  denied  that  the 
assured  died  December  8:8t,  1885.  and  alleged 
that  his  death  occurred  on  January  81st,  1886. 
It  also  alleged  that  none  of  the  certificates  were 
in  force  at  the  latter  date  by  reason  of  tbe  fact 
that  the  dues  payable  by  the  assured  on  the 
first  day  of  January,  1886,  were  not  paid  at 
any  time  prior  to  his  death,  consequently  the 
certificates  of  insurance  c^itsed  to  be  of  any 
force  or  effect 

To  the  answer  setting  up  this  defense  tbe 
plaintiff  replied:  "She  admits  that  her  bus- 
hand,  EliaB  J.  Unsell,  died  January  81,  1886, 
and  not  December  81,  18^(5.  as  through  clerical 
error  was  averred  in  the  petition.  Further  re- 
plyinfl;,  she  denies  that  the  said  Elias  J.  (Josell 
failedto  pay  the  monthly  dues  for  the  month 
of  January,  1886,  as  averred  in  tbe  answer, 
but  avers  the  same  were  paid.  And  for  fur- 
ther reply  this  plaintiff  says  that  for  several 
months  before  bis  death  tbe  said  Elias  J.  Un- 
lell  was  in  such  agony  and  pain  of  body  as  to 
ieriooaly  affect  his  nund  and  render  him  unfit 
for  attention  to  any  business;  that  in  conse- 
qoeDce  thereof,  said  Unsell  lost  his  memory 
and  tbe  knowledge  of  all  his  business  affairs, 
but  was  f  nUy  conscious  that  he  was  about  to 


die.  That  in  December,  1885,  and  wblle  he 
was  so  under  disability  and  possessed  of  a  con- 
sciousness of  his  approaching  death,  he  in- 
formed plaintiff  and  bis  friends  that  he  had 
paid  up  all  that  was  due  by  him  to.the  defend- 
ant; that  plaintiff  supposed  and  yet  believeo. 
such  to  be  tbe  fact;  that  during  the  whole  ot 
the  month  of  December,  1885,  said  Elias  J. 
Unsell  was  at  home  confined  to  bis  bed;  that 
he  never  received  any  notice,  or  had  any 
knowledge  that  anything  was  due  on  any  of 
said  certificates,  nor  bad  this  plaintiff,  or  any 
of  his  friends,  such  knowledge  until  on  or  [441] 
about  January  26.  1886,  when  a  notice  was  re-, 
ceived  through  the  mail  from  defendant  that' 
dues  from  January  1,  18H6,  were  in  arrears. 
That  she  at  once,  for  said  Elias  J.  Unsell,  for- 
warded to  defendant  the  sum  of  $5,  to  pay 
dues  for  the  months  of  January  and  February, 
1886,  which  sum  was  duly  received  by  de- 
fendant and  was  kept  by  it  and  not  returned 
until  after  defendant  had  learned  of  the  death 
of  said  Ellas  J.  Unsell. 

"And  for  further  reply,  plaintiff  says  that 
defendant  is  and  ought  of  right  to  be  estopped 
from  now  setting  up  the  alleged  failure  to  pay 
said  dues  in  advance  as  any  defense,  for  she 
avers  that  during  the  whole  time  said  Unsell 
has  been  the  owner  of  certificates  in  tbe  de- 
fendant company,  said  defendant  has  without 
objection  received  from  him  the  monthly  dues 
long  after  the  date  on  which  by  the  terms  of 
the  contract  they  were  payable,  and  had  there- 
by led  said  Unsell  to  believe  that  the  payment 
in  advance  was  not  essential  and  had  waived 
the  payment  thereof  in  advance." 

The  material  conditions  of  insurance  under 
the  several  certificates  were  as  followa- 

'^pfpnymenU.  The  person  to  whom  this 
certificate  is  Issued  agrees  to  pay  to  said  com- 
pany three  dollars  per  annum,  for  expenses, 
on  tbe  first  day  of  the  month  after  date  of  issue, 
and  at  every  anniversary  thereafter,  so  long  as 
this  certificate  shall  remain  in  force;  or  by 
monthly  or  other  pro  rata  installments  of  the 
same  in  advance  for  periods  of  less  than  one 
year. 

*'C(mdiiion$  of  acceptance  The  holder  of 
this  certificate  further  agrees  and  accepts  tbe 
same  upon  tbe  express  condition  that  if  either 
the  monthly  dues,  assessments,  or  tbe  pay- 
ment of  the  ten  dollars  to  ward  the  safety  fund, 
as  hereinbefore  required,  are  not  paid  to  said 
company  on  the  day  due,  then  this  certificate 
shall  be  null  and  void  and  of  no  effect,  and  no 
person  shall  be  entitled  to  damages  or  tbe  re- 
covery of  any  moneys  paid  for  protection 
while  the  certificate  was  in  force,  either  from 
said  company  or  the  trustee  of  the  safety  fund." 

It  appeareid  in  evidence  that  the  company  [442  J 
mailed  at  Hartford,  January  21st,  1886,  a  postal 
card  as  follows:  * 'Hartford  Life  &  Annuity 
Insurance  Company.  Reinstatement  account. 
Elias  J.  Unsell,  808  North  Commercial  Street, 
St.  Louis,  Missouri.  Certificates  numbers 
24981  to  24086  and  52148.  Paymento  are  in 
arrears  for  assessments  ,  dues  from  Jan- 

uary to  May,  $5.  Memorandum:  This  should 
be  returned  when  remittance  is  made;  also  ac- 
companying health  certificate  signed  by  tbe 
member.  Reinstatement  caunot  be  made 
without  proper  warrant  that  the  member  it 
fdive  and  in  good  health  "    This  card  had  on 
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It  the  fonowlng  blank  form  of  health  certifi- 
cate: *'I  hereby  warrant  and  declare  that 
flince  the  date  of  such  certificate  I  bave  sus- 
tained no  personal  injury,  nor  been  afllicted 
with  any  aisease  of  a  serious  nature.  That 
my  habits  are  temperate  now,  and  am  in  a 
sound  condition  and  good  health,  and  I  here- 
by apply  to  be  reinstated  in  consideration 

thereof.    Dated this day  of 

188—.- 

The  plaintiff  testified  that  she  received  the 
above  postal  card  on  the  28th  of  January,  1886, 
and,  on  that  day,  addressed  and  mailed  to  the 
.  defendant's  secretary  at  Hartford  a  letter  as 
follows:  "Enclosed  please  find  $5,  dues  on 
my  husband's  policy  24981  to  24985,  and  52148, 
from  Janunry  1st,  1886."  This  letter  was  re- 
ceived by  the  defendant  February  1st,  1886. 

On  the  8d  day  of  February,  1886,  the  plain- 
tiff received  from  the  defendant  this  postal 
card:  '*  Hartford  Life  &  Annuity  Insurance 
Company  reinstatement  account.  Elias  J. 
Unsell,  808  North  Commercial  Street,  St. 
Louis,  Missouri.  Certificate  24981.  Pay- 
ments in  arrears,   nothing.    Assessment  No. 

,  installment   on  deposit  ,  dues 

from  January  1  to  March  1.  1886.  $7.50.  To- 
tal payable  at  this  date,  $7.50.  Assessment 
No.  80.  for  $45,  will  be  due  and  payable  March 
1,  1886.  if  reinstatement  is  made.  Afemoran- 
dum:  This  should  be  returned  when  remit- 
tance is  made,  also  accompanying  health  cer- 
tificate signed^'  by  member.  I&instatement 
cannot  be  made  without  proof  that  the  person 
Is  living  arid  in  good  health."  This  notice  was 
mailed  February  Ist.  1886,  and  had  upon  it  a 
blank  health  certificate  like  the  one  on  the 
X443]      previous  postal  card. 

Under  date  of  February  8th,  1886,  the  plain- 
tiff wrote  to  the  company  as  follows:  *'  My 
husband,  Elias  J.  Unsell.  insured  in  your 
company  under  policy  24981  to  62143,  died  on 
Sunaay,  January  81.  Please  send  me  blank 
proofs  of  loss  that  I  may  have  the  same  prop- 
erly executed."  The  defendant,  before  receiv- 
ing this  letter,  wrote  to  the  plaintifl^  under 
date  of  February  9th,  as  follows:  "We  have 
Just  received  information  from  our  St  Louis 
agent,  that  the  decease  of  your  huslwind,  Mr. 
K  J.  Unsell,  has  taken  place,  and  it  being  im- 
possible in  consequence  that  the  membership 
Issued  by  this  company  upon  his  life  be  rein- 
stated by  the  furnishing  of  health  certificate, 
for  which  we  asked  on  February  1st  inst.  such 
health  certificate  being  asked  for  because  of  the 
lapse  of  membership  on  January  1st,  last,  we 
have  to  return  you  herewith  $5.00,  the  same 
being  the  tender  of  your  arrears  made  to  ua 
under  date  of  Januaiy  28th,  and  which  was 
un Acceptable  as  notified  to  you,  until  our  con- 
ditions have  been  complied  with." 

Evidence  was  introduced  to  show  the  course 
of  business  between  the  assured  and  the  com- 
pany during  the  whole  period  covered  by  the 
certificates,  in  respect  to  the  payment  of  dues 
after  the  date  fixed  in  the  contracts  of  insur- 
ance. 

The  defendant  asked  the  court  to  iMtruct 
the  jury  as  follows: 

"The  court  charges  the  Jury  that  if  they 
believe  from  the  evidence  that  it  was  not  be- 
cause of  a  supposition  that  prompt  payment  of 
dues,  payable  January,  1886,  would  not  be  re- 
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quired,  that  such  payment  was  nol  aade,  btt 
because  of  the  sickness  or  uMotal  dlsabffitj  of 
the  assured,  then  they  wHl  find  for  the  do- 
fendant 

"The  court  charges  the  Jory  that  the  ds- 
fendant  was  not  required,  by  toe  terms  of  tfat 
certificates  sued  upon,  to  give  the  aanred  wv 
tice  of  the  time  when  his  duet  mete  paraUe. 
He  was  bound  to  know  wh^i  such  does  wm 
payable  and  make  his  payments  aooordiac  to 
the  terms  and  requirements  of  the  certificaiflt. 

"  The  court  charges  the  Jury  that  tbcj  cu- 
not  find,  from  mere  isolated  mstances  of  in- 
dulgence to  the  assured,  that  the  defeodsoi 
{)ursued  such  a  course  of  business  with  bin  m 
ed  him  to  believe  that  the  defendant  would 
not  insist  upon  payment  of  dues,  stlpuhlfd  for 
and  required  in  the  polides,  or  ceitificatoi  at 
membership. 

**  The  course  of  business,  in  regara  lo  tins 
of  payment,  must  have  been  genml  and  md- 
form  and  such  as  would  enable  the  luiy  to  nf 
that  it  was  the  settled  practice  in  this  renrti, 
adopted  by  the  defendant  as  to  the  asrarea." 

The  court  refused  to  so  charge  the  Juiy.  sad 
the  defendant  "duly  excepted  .*• 

The  jury  having  been  charsed  by  the  court 
returned  a  yerdict  in  favor  ofthe  plaiotiff  f  -r 
the  amount  sued  for,  and  judgment  wat  to- 
tared  against  the  company  for  $10,851.66.  A 
motion  for  new  trial  was  overruled. 

Mr.  Chester  H.  Knam»  for  p!*iatiff  is 
error: 

Under  a  policy  of  life  insurance,  wliick  rs- 
quires  payment  of  a  premium  on  a  day  oertaa 
and  specified,  it  is  immaterial  what  wai  cfa 
mental  or  physical  condition  of  the  asnired  os 
such  day.  That  he  was  si^  wiU  not  excim 
nonpayment. 

J^eit  York  L.  Jn$,  Co.  ▼.  8taikam,^X.  S 
24  (28:  789);  KUin  v.  New  York  L  /an  'X 
104  U.  S.  88  (26:  662);  ThomptiMi  v.  laiebr 
boeker  L.  Ins.  Co.  104  CJ.  8.  257  (26:  767V 

Hence  the  trial  court  erred  in  admittiof  eH 
dence,  in  regard  to  the  mental  and  pbyiical 
condition  of  the  assured  during  the  last  Boaik 
of  his  life. 

The  plaintiff  in  error  waa  entitled  to  tke  is- 
struction  refused  by  the  court  below,  wUd 
declared  that  it  was  not  required  by  the  icrai 
of  the  certificate  sued  upon  to  give  the  aaand 
notice  of  the  time  when  his  does,  or  preBimi 
were  payable. 

Thmimn  v.  Kniekerbofiker  L,  hu(kl^ 
U.  S.  258  (26:  767);  Union  Mut.  X.  /ai.  O. 
V.  Mowry.  96  U.  8.  544  Q^:  674). 

To  create  a  waiver  of  conditions  oo  wUeh 
forfeiture  may  be  claimed,  there  most  hw 
been  some  agreement,  some  dedaratlon,  torn 
course  of  action  evidencing  an  abandoDiaf* 
or  withdrawal  of  such  conditlona. 

Thompson  v.  Knickerbocker  L.  /as.  €^.  Ht 
U.  8.  259  (26:  768). 

To  grant  indulgence  as  to  payment  opoa  oai 
occasion,  or  upon  a  series  of  omslooai  doa 
not  prohibit  the  company  from  insSstiog  apoi 
the  condition  on  subsequent  occadom. 

Mutual  Ben.  L.  In*.  Oo.  ▼.  Ritm^  8  Gt.  SMc 
Winneefmk  Ine.  Oo.  ▼.  BdUtTnO^  8IIU. 911; 
WoodY.  Poughkeepeie  Mui.  Ine.Oe.  SIK.T.eit; 
Baker  v.  Union  Mui.  L.In».Oo.4Z  N.  T.M; 
Momm  ▼.  Home  £.  ins.  Cb.  9R  L  846;  TVsf 
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»n  T.  Knickerbocker  L.  In$.  Ch.  104  U.  8. 
259  (26:  768). 

'l*be  verdict  was  wholly  against  the  evi- 
deoce,  and  tbe  trial  coort  ought  to  have  set  it 
aside  on  that  noand. 

SehuaUciU  2  D.  Imp.  A  R.  Co.  y.  Muneon, 
HI  U.  8.  14  Wall.  4^  (20:  867);  PUaeanU  y. 
Fant,  89  U.  8.  22  WalL  116  (22:  780);  Herbert 
V.  Butler,  07  U.  8.  819  (24:  958);  Botoditch  ▼. 
Jioiton,  101  U.  8.  16  (25:  980);  OHgge  ▼. 
i/0i/i^,  104  U.  8.  558  (26:  840);  RandaU  ▼. 
Baltiinore  d  0.  R  Co.  109  U.  8.  478  (27: 1008); 
Andereon  County  Comn.  y.  Beat,  118  U.  8. 
2^  (28r  966):  &^{m  y.  Tratelere  Ins.  Co.  118 
U.  8.  316  (28:  989);  8choJield  y.  Chicago,  M.  db 
St.  P.  R.  Co.  114  U.  8.  618  !29:  2&);  Ow- 
ll^e<urtlt  Mvt.  L.  Ins.  Co.  y.  Laihrop,  111  U.  S. 
«12  (28:  586). 

Mr.  Geo.  D.  ReTnolds*  for  defendant  in 
error. 

A  court  is  not  bound  to  embody  instructions 
tsked  in  the  language  asked. 

Avers  V.  Watson,  187  U.  8.  608  (84:  811). 

Toe  testimony  as  to  the  physical  and  mental 
condition  of  Mr.  Unsell  having  been  brought 
out  by  plaintiff  in  error.  This  widved  the  ob- 
jections to  it. 

Northern  Pae.  R.  Co.  y.  If  ares,  128  U.  8. 
710  (31:  296);  Union  Ins.  Co.  y.  Smith,  224  U 
8.405(31:497). 

Any  course  of  action  on  the  part  of  an  in- 
stmDce  company  ^^^h  leads  a  party  insured 
honestly  to  believe  that  by  conforming  thereto 
a  forfeiture  wQl  not  be  enforce,  will  estop 
tbe  company  from  insisting  on  a  forfeiture. 

Qlcbe  Mut.  L.  Ins.  Co.  v.  Wolff,  95  U.  8. 
883(24:  890);  New  York  L.  Ins.  Co.  v.  J^gles- 
ton,  96  U.  8.  577  (24:  848);  Phamix  Ins.  Co. 
▼.  Doiter,  106  U.  8.  87  (27:  68);  Hanley  v. 
Hfe  Asso.  of  America,  69  Mo.  882;  Ooedecke 
V.  Metropolitan  L.  Ins.  Co.  80  Mo.  App.  601. 

The  action  of  the  court  below  in  refusing  a 
new  trial  is  not  subject  to  review  in  the  bu- 
pceme  Court. 

F^ithbum  v.  Chicago,  M.  dt  8t.  P.  R.  Co.  187 
U.  8.  60  (84:  585);  Fitzgerald  dt  M.  Const. 
Cb.  V.  FUsgerald,  187  U.  8.  98  (84:  608). 

iff.  Justice  Harbuft  delivered  the  opinion 
of  the  court: 

1.  The  coort,  against  the  objections  of  tbe 
defendant,  permitted  the  plaintiff,  testifying 
SI  a  witness  in  her  own  behalf,  to  answer  the 
following  questions:  "How  long  before  his 
death  had  your  husband  been  confined  to  his 
house  f  "What  was  his  condition;  what  was 
the  state  of  his  health,  so  far  as  enablinfl^  him 
to  continue  in  business;  what  effect  haof  it  on 
his  attention  to  bosiness  the  month  preceding 
his  death  T  *'  In  what  condition,  mentally 
and  physically,  was  Mr.  Unsell  at  the  receipt 
of  that  notice  V'  The  notice  referred  to  in  the 
last  question  was  the  one  from  the  company, 
mailed  at  Hartford,  January  21st,  1886,  and 
which  stated  that  payments  were  in  arrears  for 
dues  from  January  to  May,  $5.  The  ad- 
mission as  evidence  of  the  answers  to  these 
<lue8tion8  is  the  foundation  of  some  of  the  as- 
signments of  error  in  this  court  It  is  sufficient 
to  say  that  whatever  error  may  have  been  com- 
mitted by  admitting  this  evidence  was  cured  by 
tt»e  charge  of  the  court  to  the  jury ;  for  the v  were 
iostnicted  that  there  was  but  one  Question  in 
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the  case,  naniely,  as  to  tbe  alleged  waiver  by 
the  company  of  the  terms  of  the  contract  in 
respect  to  the  payment  of  premiums  or  dues  at 
the  times  stipulated,  and  that  it  was  immaterial 
whether  the  contract  was  a  strin^nt  one  or 
not,  or  whether  the  assured  was  sick  the  last 
of  December  or  in  the  first  part  of  January. 

2.  There  was  no  error  in  admitting  as  evi- 
dence the  plaintiff's  letter  of  January  28th, 
1886,  transmitting  five  dollars  for  dues  fnim 
January  1st,  1886,  on  her  husband's  policies. 
That  letter  was  written  in  reply  to  defendant's 
notice  by  postal  card  mailed  January  21st, 
1886.  It  was  competent  as  showing  that  the 
payment  of  the  amount  due  January  1st,  1886 
was,  in  fact,  made  or  tendered,  though  not  at 
tbe  precise  time  specified  in  the  contract.  If 
the  plaintiff  had  sued  on  tbe  policies  or  certifi- 
cates without  having  paid  or  tendered  tbe 
amount  due  to  the  company— the  nonpayment 
of  which,  at  the  time  stipulated,  was  relied  on 
to  prove  that  the  policies  had  become  forfeited 
— that  fact  would  have  been  fatal  to  a  right  to 
recover,  in  any  view  of  the  case.  Thompson 
V.  Knickerbodcer  L.  Ins.  Co.  104  U.  S.  252  [26: 
765]. 

8.  The  refusal  of  the  court  to  give  the  in- 
structions asked  by  the  defendant  is  also  as- 
signed as  error.  But  such  refusal  constitutes 
no  ground  for  reversal,  for  the  reason  that  the 
charge  of  tbe  court  contained  everything  that 
need  have  been  said  to  tbe  Jury  upon  the  single 
question  submitted  to  them,  namely,  whether, 
under  all  circumstances,  the  defendant  waived 
a  strict  compliance  with  the  stipulation  in  tbe 
contract  as  to  tbe  payment,  at  tbe  times  speci- 
fied, of  tbe  premiums  or  dues  on  the  certifi- 
cates of  insurance.  ^ 

The  court,  among  other  thinf^t,  said  to  the 
Jury :  "Nobody  is  lx)und  to  enter  inlo  any  con- 
tract. It  is  perfectly  voluntary  on  the  part  of 
either  side;  but  when  they  once  enter  in,  the 
terms  of  the  contract,  as  expressed  in  the  writ- 
ing, control.  The  plaintiff  comes  in,  however, 
and  says:  'Conceding  that  this  contract  reads 
in  this  way,  the  company  by  its  conduct 
waived  the  necessity  or  a  strict  compliance.' 
She  does  not  say  the  company  so  said  to  her, 
or  to  her  husband,  *We  do  not  insist  upon  this; 
we  waive  this;'  but  she  says  that  the  company 
so  acted,  so  conducted  itself  in  its  dealings  with 
her  husband  that  he,  as  a  prudent,  reasonable 
man,  did  believe,  and  had  the  right  to  believe, 
that  payment  on  the  very  day  specified  would 
not  be  insisted  upon.  Of  course  we  speak  by 
our  actions.  Just  as  much  as  we  do  by  our 
words;  and  although  there  may  be  no  spoken 
word,  no  written  word,  declaring  a  waiver.yet 
it  may  be  that  a  man  by  bis  conduct,  his  course 
of  dealing,  justly  and  fairly  leads  the  other 
party  to  Mlieve  that  be  does  not  care  about  a 
strict  compliance.  That  is  what  this  plaintiff 
says  w  as  tbe  case  here;  that  while  the  contract 
reads  'payment  must  be  made  on  specified 
days,'  yet  the  company  did  not  insist  on  such 
payment.  It  did,  when  her  husband  was  alive 
and  well,  take  the  dues  from  him  after  the 
time  specified  and  permit  the  policy  to  con- 
tinue in  force,  and  that  it  did  so  until  he  had 
a  right,  as  a  reasonable  man,  to  believe,  and 
did  In  fact  believe,  that  that  was  to  be  the  rule 
in  the  future.  I  do  not  think  that  any  partic- 
ular number  of  instances,  one  or  more,  can  be 
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ft  Co. ;  and  that  $684  of  the  $10,000  loaned 
had  never  been  paid  to  the  defendants ;  and 
also  pleaded  generally,  usury.  Proofs  were 
taken,  and  a  decree  entered  in  favor  of  the 
complainants  for  the  full  amount  claimed, 
with  a  thousand  dollars  allowance  for  attor- 
ney's fees.  The  defendants  appealed  to  this 
court. 

Mewn,  Albert  Swartslander,  TkummH 
db  Piatt  and  C,  8.  Montgomery,  for  appellants: 

The  fact  that  the  mortgage  in  this  instance 
is  in  the  form  of  a  deed  of  trust,  does  not 
change  its  character  from  a  mere  security  for 
the  payment  of  money,  nor  does  it  convey  the 
legal  title. 

WM  V.  Ho9elton,  4  Neb.  318;  Hurley  v.  Estes, 
6  Neb.  d9l;  I^ewwan  v.  Samuels,  17 Iowa,  585. 

Cestui  que  trust  is  a  necessary  party  to  a 
foreclosure. 

Tucker  Y,  Silver,  9  Iowa.  261. 

Place  of  residence  and  citizenship  are  not 
equivalent  terms. 

Robeitson  v.  Cease,  97  U.  8.  646  (24:1057); 
Shelton  v.  Tiffin,  47  U.  8.  6  How.  168  (12:387): 
Turner  ▼.  Bank  oj  North  America,  4  U.  8.  4 
Dall.  8(1:718). 

When  a  party  claims  through  an  assignment 
of  a  chose  in  action,  he  must  show  affirmative- 
ly that  the  actioit  might  have  been  sustained 
l>y  the  assignor  it  no  assignment  had  been 
made. 

Bradley  v.  Rhine,  75  U.  S.  8  Wall.  893  (19: 
467);  M<yrgan  v.  Gay,  86  U.  8.  19  Wall  81 
(22:100). 

A  corporation  created  by  the  State  of  Mary- 
land, licensed  to  do  business  in  the  District  of 
Columbia,  is  a  Maryland  corporation. 

Baltimore  <&  O.  It  Co.  v.  HarrU,  79  U.  8. 
12  Wall.  66  (20:3M). 

A  failure  to  allege  the  citizenship  necessary 
10  give  jurisdiction  to  the  court  is  fatal  at  any 
stage  of  the  cause  to  the  jurisdiction.' 

Montalet  v.  Murray,  8  U.  8.  4  Cranch,  46 
(2:545). 

A  stipulation  in  a  promissory  note  to  pay  a 
reasonable  attorney's  fee  for  instituting  and 
prosecuting  a  suit  on  the  note  in  addition  to 
legal  interest,  is  unauthorized  by  law  and  void. 

Dow  V.  Updyke,  11  Neb.  97. 

8o  also  in  a  suit  to  foreclose  a  mortgage  such 
a  stipulation  is  void. 

Hardy  v.  Miller,  11  Neb.  897;  Bendey  ▼. 
Townsend,  109  U.  S.  665  (27:1065). 

Messrs,  Smith  McPherson  and  Mayne  A 
Hazelton  for  appellees. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court : 

Appellants  allege  several  matters  as 
grounds  for  reversal.  They  claim  that  the 
commission  notes  represent  unlawful  interest 
or  that  in  any  event  they  should  be  credited 
with  rebates.  Adding  the  commission  notes 
to  the  interest  named  in  the  bond  aggregates 
only  8f  per  cent  on  the  money  actually 
loaned,  and  ten  per  cent  is  allowable  under 
the  laws  of  Nebraska.  Comp.  8tat.  of 
Nebraska,  p.  488,  chap.  44,  §  1. 

The  claim  of  a  creait  for  rebates  springs 
from  these  facts.  The  title  to  the  land  at 
the  time  the  loan  was  contracted  for  and  the 
securities  given  was  only  partly  in  the  de- 
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fendants.    One  tract  of  it  was  scbool  aad 
another  railroad  land,  in  respect  to  w^tdk 
they  had  only  a  contract  of  purciimBe,  aad     [4 
upon  which  balances  were  stiPi  due  to  the 
8tate  and  to  the  railroad  oompanv.    These 
were  paid  by  the  lender  out  of  the  Joan,  sad 
deeds    perfecting;   title   obtained.    Ttten   a 
portion  of  tiie  loan  was  handed  over  to  the 
defendants.    Three  thousand  dollars  was  by 
agreement  retained  on  account  of  a  jadgmcBr 
against  the  defendant^  F.  C.  Dodge,  i^ich 
was  lien  a  upon  the  land,  but  which  liad 
been  appealed  by  him  to  the  Supreme  Court. 
After  this  judgment  had  been  aflbmed  by 
that  court,  it  was  paid  out  of  the  moneys 
thus  retained.    Dates  and  amounts  are  ss 
follows :    The  securities  are  dated  Febroaiy 
1,  1886,  and  call  for  interest  from  that  time. 
They  were  not  in  fact  executed  until  Feb- 
ruary 17.    The  amoimt  due  the  State  was 
$1,417.25,  and  was  paid  March  4.     That  dne 
the    railroad    company,    $1,888,    and    paid 
March  11.     On  June  8,  $4,194.75  was  soit  to 
defendants;  and  the  judgment,  $2,466.  was 
paid  October  8.    On  the  face  of  the  paneri, 
interest  was  due  from  February   1.    'fhere 
was  no  agreement  between  the  lenden  and 
the  borrowers  with  respect  to  a  different  date 
for  its  commencement.     The  borrower  knew 
the  condition  of  bis  title,  and  the  fac^  of  a 
judgment  lien.    The  moneys  due  the  State 
and  the  railroad  company  were  paid  within 
a  reasonable  time,  and  as  soon  as  title  coqM 
be  obtained  from  the  vendors.    In  the  ab- 
sence of  an  express  agreement  to  the  oootnuy 
it  must  be  assumed  that  the  borrower,  know- 
ing that  there  would  be  some  short  delay  ia 
making   payments  and  perfectinr  title,  ia- 
tended  and  agreed  that  such  delay  should 
work  no  change  as  to  the  time  at  which  is- 
terest  was  to  commence  to  run.     The  same 
is  true  of  the   $8,000  retained  by  expre« 
agreement  for  the  judgment.     I«  cannot  bt 
that  the  lenders  were  to  hold  ttiat  mooev 
without   interest,   waiting  his  nleasore  ia 
respect  to  the  judgment.    The  deiay  was  for 
his  accommodation,  and  at  bis  instance.    Bat 
with  respect  to  the  moneys  given  to  him  ia 
June  8,  we  think  equitv  requires  a  rebats 
of  interest  on  account  of  the  Imig  delay  is 
the  matter.    When  a  loan  is  negotiated,  the 
understanding  is  that  the  money  is  to  be  paid 
promptly  after  the  execution  of  the  papers       _ 
As  the  parties  lived  in  different  cities,  of    '4S1 
course  a  little  time  for  transfer  would  bt 
expected,  and  the  perfecting  of  the  title  if 
implied :  but  there  is  no  excuse  for  such  a 
long  delay  as  this.     The  Judgment,  whidi 
was  a  lien  upon  the  property,  justified  tht 
lenders  in  retaining  enough  money  to  satis- 
fy  it.     It  was  only   $2,000  in  the  first  in- 
stance,  and  by  agreement  $8,000  was  re- 
tained in  order  to  cover  interest  and  costs; 
but  the  balance  of  the  loan  should  have  bees 
promptly  forwarded  to  the  borrower.    Be- 
cause it  was  not  so  forwarded,  we  think  the 
defendants  are  entitled  to  a  rebate  on  the 
amount  due  to  Burnham,  Tullevs  A  Co.,  for 
the  interef^t  on  the  sum  withheld  during  the 
time  it  was  so  withheld,  a  period  of  aboot 
three  months.     Eighty-five  dollars  would  be 
a  fair  amount  to  thus  credit. 
Another  claim  of  appellants  is  that  the? 
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had  in  fact  paid  all  of  the  interest  due  at 
tbe  time  the  suit  was  commenoed.  It  ap- 
pears that  the  $3,000  retained  for  thejudg- 
ment  was  sent  io  a  single  draft  to  West  & 
Schlodtfelt,  real  estate  men  at  Grand  Island, 
tliroagh  whom  the  application  of  defendants 
lad  come  to  Burnham.  Tulleys  &  Co.  Out 
of  that  the  J  paid  the  judgment  $2,469. 
The  balance,  $534,  they  retained.  Why  it 
vas  retained  is  not  fully  disclosed  by  the 
testimony.  It  would  seem  that  they  had  ren- 
dered some  services  to  the  borrowers,  and 
10  inference  is  possible  that  there  was  a 
dispute  as  to  the  matter  of  compensation. 
Be  that  as  it  may,  and  although  West  & 
Schlodtfelt  wrongfully  retained  the  money, 
the  burden  of  this  wrong  must  be  borne  by 
the  defendants  and  is  not  chargeable  to  Burn- 
ham,  Tulleys  &  Co.,  for  they  sent  the  money 
to  West  &  Schlodtfelt  upon  the  written  di- 
rection of  the  borrowers ;  and  there  is  no  evi- 
deoce  that  West  &  Schlodtfelt  ever  paid  the 
interest,  as  the  defendant,  Freeman  Dodge, 
testifies  they   promised  to  do. 

Another  defect  claimed  is  that  the  citi- 
zenship of  Hesse,  the  obligee  in  the  bond, 
is  not  alleged ;  but  this  is  unnecessary.  The 
mit  is  in  the  name  of  Tulleys,  trustee,  to 
whom  the  legal  title  was  conveyed  in  trust, 
and  who  was,  therefore,  the  proper  party  in 
whose  name  to  bring  suit  for  foreclosure. 
It  happens  in  this  case  that  there  was  but 
one  party  beneficiary  under  the  trust  deed ; 
but  it  often  is  the  case,  as  in  railroad  trust 
deeds,  that  the  beneficiaries  are  many.  But 
whether  one  or  many,  the  trustee  represents 
them  all,  and  in  his  name  the  litigation  is 
Eenerally  and  properly  carried  on.  The 
fact  that  the  beneficiary  in  a  trust  deed  may 
be  a  citizen  of  the  same  State  as  the  grantor, 
would  not,  if  the  trustee  is  a  citizen  of  a 
different  State,  defeat  the  jurisdiction  of  the 
Federal  court.  In  any  event,  the  bond  being 
negotiable,  the  citizenship  of  the  obli|2^ee 
becomes  immaterial  after  transfer  of  title 
from  him.     Mersman  v.   Werge$,  tl2  U.  S. 


interest  In  the  bond,  and  it  was  unnecessary 
toeither  make  him  a  party  or  allege  his  citi- 
zenship. It  may  be  that  the  allegation  of 
the  transfer  of  the  mortgage  from  Bumham, 
Tulleys  &  Co.  to  Tulleys  is  defective,  and 
perhaps  it  would  have  been  more  correct  to 
have  made  them  parties  defendant,  and  per- 
mitted them  to  set  up  their  mortgage  by 
cross-bill ;  but  they  were  by  permission  of 
the  coort  made  parties,  and  with  the  Cornell 
University,  the  present  holder  of  the  bond, 
ippeared  in  the  case  and  asserted  their  rights 
and  interest  in  the  property.  While  the  pro- 
ceedings may  have  been  somewnat  irregular, 
yet  no  objection  seems  to  have  been  taken  to 
the  manner  in  which  this  was  done.  As  all 
the  parties  in  interest  were  parties  to  the 
record,  uid  all  the  facts  fully  disclosed  by 
the  testimony,  it  would  be  sacrificing  sub- 
stance to  form  to  set  aside  the  decree  because 
of  a  mere  irregularity  in  the  arran^ment  of 
the  parties,  or  the  frame  of  the  pleadings. 
8o  far  as  Cornell  University  is  concerned,  its 
citizenship,  if  it  were  necessary,  is  sufli- 


ciently  disclosed  by  the  allegation  that  it  is 
a  corporation  duly  or^nized  under  the  laws 
of  the  State  of  New  York. 

The  remaining  proposition  of  appellants, 
is  that  the  court  erred  in  allowing  a  solic- 
itor's fee  of  $1,000.  There  is  a  stipulation 
in  the  trust  deed  for  the  payment  of  an  at- 
torney's fee  of  $1,000,  in  case  of  foreclosure, 
but  such  stipulations  have  been  held  by  the 
Supreme  Court  of  Nebraska  to  be  unauth- 
orized. Dow  V.  Updike,ll  Neb. 95 ;  ffardp  v. 
Miller,  11  Neb.  895.  It  seems  that  in  1873  an 
Act  passed  the  Legislature  of  Nebraska  ex- 
pressly authorizing  in  any  written  instrument 
for  the  payment  of  money  a  stipulation  for 
not  exceeding  ten  per  cent  as  an  attorney's 
fee  in  case  of  suit.  Neb.  Gen.  Stats.  98. 
This  Act  was  repealed  in  1879.  Laws  of 
Neb.  1879,  p.  78.  In  the  cases  cited,  the 
Supreme  Court  of  the  State  held  that  by  the 
repeal  of  the  statute  the  contract  right  to  re- 
cover attorney's  fees  was  taken  away.  So, 
as  this  court  follows  the  decisions  of  the 
highest  court  of  the  State  in  such  matters 
{Bendey  v.  Townsmd,  109  U.  S.  665  [27 : 
10651),  the  provision  in  the  trust  deed  for 
the  payment  of  11,000  as  attorney's  fees  can- 
not be  regarded  as  of  binding  force.  But 
while  contract  rights  are  settled  by  the  law 
of  the  State,  that  law  does  not  determine 
the  proceedure  of  courts  of  the  United  States 
sitting  as  courts  of  equity,  or  the  costs 
which  are  taxable  there,  or  control  the  dis- 
cretion exercised  in  matters  of  allowances. 
Those  courts  acquire  their  jurisdiction  and 
powers  from  another  source  than  the  State. 
There  is  no  statute  of  Nebraska  in  respect  to 
the  matter.  Even  if  there  were  one  expressly 
prohibiting  courts  of  equity  from  making 
allowances  to  trustees  or  their  counsel,  such 
prohibition  would  not  control  the  proceed- 
ings in  Federal  equity  courts.  They  pro- 
ceed according  to  the  general  rules  of  equity, 
except  so  far  as  such  rules  are  changed  by 
the  legislation  of  Congress,  and  while  they 
may  enforce  special  equitable  rights  of  par- 
ties given  by  State  statutes,  (Rollandy.  Ohal- 
ten,  110  U.  8.  16  [28:52]),  yet  their  general 
powers  as  courts  of  equity  are  not  determined 
and  cannot  be  cut  off  by  any  state  legislation. 
It  is  the  general  rule  or  equity,  that  a  trustee 
called  upon  to  discharge  any  duties  in  the 
administering  of  his  trust  is  entitled  to  com- 
pensation therefor,  and  included  therein 
is  a  reasonable  allowance  for  counsel  fees. 
This  is  constantly  enforced  in  the  Federal 
courts  in  the  various  railroad  foreclosures 
that  have  been  and  are  proceeding  therein; 
and  this,  irrespective  of  any  state  legislation. 
The  subject  was  exhaustively  considered  by 
Mr,  Justice  Bradley,  in  the  case  of  Internal 
Imp,  Fund  Trustees  v.  QreemmgK  105  U. 
S.  527  [26 :  1157].  The  English  and  Ameri- 
can autliorities  were  fully  reviewed,  and  the 
power  and  duty  of  the  court  to  make  rea- 
sonable allowances  (including  counsel  fees) 
to  trustees  or  others  acting  in  that  capacity 
was  affirmed.  See  also  CSntral  R.  dh  Bkg, 
Co.  V.  Fettus,  118  U.  8.  116  [28:  915]. 
It  is  unnecessary  to  more  than  refer  to  these 
decisions. 

In  the  case  before  us,  a  trustee  comes  into 
a  court  of  equity  and  asks  its  aid  in  enab- 
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line  him  to  discharge  the  duties  of  his  trust ; 
and,  aooordioff  to  the  settled  law  of  this  court, 
be  is  entitled  to  an  allowance  for  reasonable 
counsel  tees.  But  we  think  $1,000  is  too 
much.  Indeed,  in  the  bill  of  complainant, 
the  trustee  alleges  that  $500  is  a  reasonable 
attorney's  fee  for  the  foreclosure  of  the  trust 
deed ;  and  we  think  that  under  the  circum- 
stances no  more  should  be  allowed. 

The  decree  will,  therefore,  be  modified  by 
reducing  the  amount  found  due  Bumham, 
Tulleys  &  Company  to  $1,094.16,  and  the 
attorney's  fee  from  $1,000  to  $500.  In  other 
respects  the  decree  will  be  affirmed.  The 
appellants  will  recover  their  costs  in  this 
court. 


THB  NORTHERN  PACIFIC  RAILROAD 
COMPANY,  Flff.  in  Err^ 

J.  P.  ELLia 

<Bee&  G.  Beporter*B ed.  458-46fiJ 

Beview  cf  ttats  judgment — rw  adjudicata — ff- 
feet  of  judgment  in  Circuit  Court, 

A*  Where  the  decision  of  the  Supreme  Court  of  a 
State  rests  upon  an  iodepeodeot  ground  not  in- 
voJvlDg  a  Federal  questioo  and  broad  enough  to 
maintain  its  judgment,  thig  oourt  will  not  review 
the  Judgm^it, 

S.  In  Wisconak3lhc  'leoision  of  the  state  Supreme 
Court  upon  a  dei^arrer  Is  oooclusiTe  upon  the 
questions  legitimately  involved,  and  is  re»  adju- 
dicata  in  that  case,  and  such  court  has  no  power 
upon  a  second  appeal  of  the  same  case  to  review 
that  judgment,  nor  can  this  court  do  so. 

H  Where  a  judgment  in  a  state  court  has  become 
re»  adjudieata  between  the  parties,  and  is  ren- 
dered before  a  judgment  in  the  Circuit  Court  of 
the  United  States  between  the  same  parties  in- 
volving the  same  question,  the  latter  judgment 
Is  not  available,  on  a  second  hearing  of  the  ques- 
tion in  the  state  court  to  overturn  Its  dedsiou, 
although  contrary  thereto. 

[No.  1495.] 

Submitted  March  £S,  1892.    Bedded  April  11, 

I89S. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin,  to  review  a  Judgment 
of  that  court,  affirming  the  Judgment  of  the 
Circuit  Court  for  Douglas  County,  Wiscon- 
sin, establishing  the  title  of  said  £l1is,  in  cer- 
tain lots  in  the  City  of  Superior,  and  adjudging 
the  invalidity  of  the  claim  of  the  Northern 
Pacific  Railroad  Company  to  the  same  lots. 

On  motion  to  dismiss.  '  Dismiseed. 

See  same  case  below,  77  Wis.  114. 

Statement  by  Mr.  ChUf  Justice  Fuller: 

Ellis  brought  his  action  in  the  Circuit  Court 

for  Douglas  county,  Wisconsin,    against  the 

Northern  Pacific   Kailroad  Company,  K.  L. 

Johnson,  W.  H.  Sage  and  Henry  W.  Bradford, 


July  1. 1889.  to  quiet  title  to  seren  lots  in  tW 
city  of  Superior,  deraigned  throai^  one  Bo^ 
erts,  to  whom  the  county  of  Doaglas.  wbic& 
held  under  certain  tax  deeds,  bad  coowyed. 
and  then  averred  that  the  Nortbcm  Fsafic 
Railroad  Company  asserted  title  to  the  lots  ai- 
der a  certain  deed,  a  copy  of  whi^  was  givem. 
This  deed  recited  that  by  resolatte  of  the 
county  board  of  supervisors,  passed  on  the  7tk 
dajr  of  September  1880,  and  duly  entered  ii 
their  record  of  proceedings,  the  cocmty  of 
Douglas  offered  and  agreed  to  txansfer,  bj 
good  and  sufficient  deed  or  deeds,  to  the  Xort^ 
em  Pacific  Railroad  Company,  aD  the  alin- 
able  lots  or  lands  belonging  to  the  nid  oomtT 
of  Douglas,  which  had  been  acquired  b^  deed, 
and  to  which  said  county  had  held  vodspaled 
title  during  the  two  ^ears  then  last  put,  upas 
condition  that  the  said  Northern  Pacific  Rsil- 
road  Company  should,  within  the  year  1891. 
construct,  complete  and  equip  a  railroad  froa 
the  Northern   Pacific  junction,  enterhi|  iW 
State  of  Wisconsin,  and  running  thercso  b^ 
tween  the  St.  Louis  and  the  Nem^^  riven  to 
the  Bay  of  Superior,  at  or  near  the  month  *i 
the  Nemadji   river,  and  thence  to  Cobboti 
Point,  along  or  near  the  westerly  rde  of  tuA 
bay,  with  a  depot,  and  convenient  coooectioH 
with  docks  or  piers;  that  the  railroad  compsof 
by  resolution  of  its  board  of  directon  daly  •^ 
ccpted  the  offer  and  terms  of  the  agreemcflt. 
and  constructed,  completed  and  equipped  • 
railroad  as  required;  and,  therefore  the  coGDrr 
''hereby  quit  claims  to  the  Nortbero  Pacilk 
Railroad,  nan  tee,  in  consideration  of  the  pn** 
ises,  and  lot  the  sum  of  one  dollar  in  hsad 
paid  by  said  grantee,"  etc,  the  lots  in  qneioai 
and  others,  the  deed  being  duly  executed  bf 
the  county  clerk  and  sealed  with  the  eooity 
seal,  with  proper  witnesses  and  acksovtedf' 
ment 

It  was  further  alleged  that  prior  to  the  iM- 
ing  of  the  deed  the  county  board  of  Dootlii 
county,  on  or  about  the  16th  day  of  Deem 
ber,  1S80,  entered  into  a  contract  wiih  tht 
railroad  company,  substantially  is  appesn4 
by  the  recitals  in  the  deed,  with  the  exoqvtiai 
of  an  extension  of  time  for  one  year  ia  wUdk 
to  complete  the  road;  that  tlie  cootnci  «« 
without  authority  upon  the  part  of  the  ooasff 
and  its  acts  were  ultra  tiree  and  void;  thitite 
railroad  company  neither  oak!  to  the  eoastr 
or  for  its  use.  nor  contracted  to  pay,  sbv  vtk- 
able  consideration,  nor  to  isBoe,  nor  did  it » 
sue,  any  stock  in  the  company  to  the  ooaatr. 
or  for  its  use,  nor  did  the  oounfy  ever  sohioftt 
for  or  agree  to  take  any  stock  in  the  ooBpMf. 
and  that  the  only  consideratioo  for  tbeeoa 
veyance  was  the  bonus  or  iodocemeat  is  t^ 
company  to  locate  its  road  in  Stiperior. 

That  the  defendaou  Sage,  Johnsot  ai 
Bradford,  respectively,  claimed,  as  omwmd 
the  original  title,  some  interest  in  soiae  of  ttas 
lots;  and  abstracts,  showing  the  chain  of  u^ 
were  affixed  as  exhibits. 

That  the  value  of  all  the  lots  w««  %h^ 
and  that  by  reason  of  the  premisca  ibe  pUtt 


NOTB.—uli  to  iurCadfetiOfi  <fi  the  UMted  States  Su- 
preme Court  where  Federai  quntton  arieee,  or  where 
are  drawn  m  q%ieetion  iCatutet,  Treaty  or  ConetUu- 
iUm^  see  notes  to  Martin  v.  Hunter,  4:  97;  Mat- 
Chews  V.  Zane,  2: 664,  and  Wffllams  v.  Norris,  6: 671. 

As  tojuriadietion  of  United  States  Supreme  Court 
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tiifl  was  embarrassed  and  injured  in  his  title, 

The  prayer  was  for  a  decree  that  the  plaintiff 
te  adjudged  the  owner  of  the  lots  in  fee  simple, 
free  from  any  hen,  claim,  title  or  right  made  or 
eserdsed  or  attempted  to  be  made  or  exercised 
\j  tbe  defendants  or  any  of  them,  by  yirtae  of 
tbeir  aeferal  claims  of  ownership;  and  that 
tbe  deed  from  tbe  county  of  Douglas  to  the 
nilroad  company  be  adjudged  illegal,  null  and 
▼Old,  and  the  plaintiff  quieted  in  ms  title  and 
possession,  ^c. 

The  railroad  crmipany  filed  its  demurrer  to 
tbe  complaint  on  July  28, 1889,  assigning  as 

Soonds  multifariousness  and  insufficiency  of 
(^s  stated  to  constitute  a  cause  of  action. 

August  22.1889,  the  Douglas  county  circuit 
court  entered  an  order  oyemiling  the  demur- 
rer, from  which  order  the  railroad  company 
prosecuted  an  appeal  to  tbe  Supreme  Court  of 
Wisconsin, 

The  Supremi;  Court  held  that  "aconyeyance 
«f  its  lands  by  a  cou/ity  as  a  donation  to  a  rail- 
road company  is  void;  and  the  Legislature,  hav- 
ing DO  power  to  authorize  such  donation  in  the 
tni  iostance,  cannot  by  a  subsequent  statute 
▼alidate  the  conyeyance;"  and  that  the  deed 
in  question  was,  therefore,  void;  and  it  gave 
jodgmentMay  20,  1890,  affirming  the  order  of 
tbe  court  below,  and  remanding  the  cause  for 
further  proceedings.  Ellis  y.  Iforthern  Pae, 
&  GoL  77  Wis.  111. 

Tb«  opinion  and  order  were  filed  in  the 
Douglss  County  Ch-cuit  Court  July  23,  1890, 
and  ou  August  15,  1890,  the  compan^r  filed  its 
answer  reassertine,  among  other  things,  its 
daim  under  the  deed  of  the  county. 

March  11,  1891,  the  company  applied  for 
leave  to  file  a  supplemental  answer,  which  was 
denied,  and  on  March  80  the  court  made  its 
findings  upon  which  judgment  was  rendered 
April  18,  1891,  establishing  the  title  of  the 
plaiotHf,  and  adjudging  the  inyalidity  of  the 
railroad  company's  claim. 

A  bill  of  exceptions  was  duly  signed,  and 
contained  tbe  supplemental  answer,  which  the 
Milroad  company  had  asked  leave  to  file,  and 
tbe  motion  for  such'  leave  and  the  order  thereon 
denying  it.  This  supplemental  answer  averred 
that  on  IV^cember  18.  1889,  tbe  railroad  com- 
pany filed  if)  bill  of  complaint  in  the  Circuit 
Court  of  the  United  States  for  the  Western 
I^istrict  of  Wi^ronsin  against  Roberts,  John- 
son, and  Ellis,  (tbe  plaintiff  in  this  case,)  set- 
tine  forth  the  passage  of  resolutions  by  the 
board  of  supervisors"  of  Douglas  county,  the 
acceptance  by  tbe  company  of  the  proposition 
therein  made,  and  its  compliance  therewith  by 
the  construction  of  the  line  of  railroad  required 
jo  be  built,  and  the  conveyance  to  the  company 
roacoordance  with  another  resolution  of  the 
wd,  whereby,  it  was  alleged,  the  company 
^^ecame  owner  in  fee  simple  of  tbe  real  estate 
memioDed  therein,  of  which  all  but  the  seven 
lots  embraced  in  this  action  was  claimed  in  the 
<^mptaint;  that  the  identical  question  involved 
iQ  this  suit  was  involved  in  the  case  in  the  Cir- 
cuit Court  of  the  United  States,  which  was 
"gjd,  upon  bill  and  answer,  November  18. 
1890,  and  taken  under  advisement,  and  on 
February  11, 1891.  that  court  dhrected  a  decree 
^n  favor  of  the  company  and  a^iinst  the  de- 
fendaota,  whicJi  decree  was  iSterwards,  on 

^»*n.S.  U.S..  Book  86. 


March  7,  1891,  duly  entered,  it  being  thereby 
ordered,  adjudged,  and  decreed  that  the  com* 
pany  was  tbe  full,  legal,  and  beneficial  owner 
of  all  the  lands  described  in  tbe  bill  of  com- 
plaint in  said  cause,  and  that  the  deeds  of  con- 
veyance by  the  county  to  Roberts  and  by 
Roberts  to  Ellis  were  and  are  invalid  and  olf 
no  force  and  effect  as  against  the  complainant; 
and  the  railroad  company  insisted  upon  this 
decree  as  an  absolute  bar  to  the  relief  prayed 
in  this  action. 

The  bill  of  exceptions  also  showed  the  evi- 
dence offered  on  the  trial  in  the  state  court, 
including  the  resolutions  of  the  supervisors  of 
Douglas  county  and  of  the  railroad  company,  [462] 
and  Uie  record  of  the  suit  in  the  United  States 
court,  which  was  offered  in  evidence  but  ex- 
cluded, exceptions  being  taken  by  the  railroad 
company.  From  the  Judgment  of  the  circuit 
court  for  Douglas  county  the  railroad  com- 
pany appealea  to  tbe  Supremo  Court  of  the 
State,  which,  on  November  17,  1891,  affirmed 
it. 

The  opinion  of  the  Supreme  Court  by  Win- 
slow,  J,,  will  be  found  reported  in  60  N.  W. 
Rep.  897.  Tbe  court,  after  slating  the  case, 
said: 

"The  circuit  court  held,  in  its  rulinfl:s  upon 
tbe  proposed  answer  and  in  its  judgment,  in 
effect,  that  the  decision  of  this  court  upon  the 
former  appeal  was  re$  adjudicata  in  this  ac- 
tion. If  this  view  was  correct,  then  tbe  judg- 
ment below  must  be  sustained,  because  upon 
that  appeal  the  question  was  fairly  raised 
whether  the  county  could  lawfully  donate  the 
land  in  question  to  the  railroad  company,  and 
it  was  decided  by  this  court  that  it  could  not 
It  is  vi^rously  contended  by  appellant's 
counsel  that  the  rule  of  law  is  that  a  decision 
can  only  become  ret  adjudicata  when  it  is  con- 
tained in  a  final  Judgment  in  the  cause,  and 
that  the  decision  upon  the  demurrer  being  con- 
fessedly not  a  final  Judgment,  but  minting 
leave  to  plead  over,  it  cannot  be  considered  as 
re$  adjudicata,  and  authorities  are  cited  which 
undoubtedly  tend  to  support  that  contention* 
We  shall  not  attempt  to  review  tbe  authorities 
nor  reconcile  confiicting  decisions.  It  is  suf- 
ficient to  say  that  by  repeated  decisions  it  baa 
become  the  settled  law  in  this  State  that  the 
decision  of  this  court  upon  a  demurrer  is  con- 
clusive upon  the  questions  legitimately  in- 
yolved,  and  is  re$  adjudicata  in  that  case. 
Noonan  y.  Orton,  27  Wis.  300;  Lathrop  v. 
Knapp,  87  Wis.  807;  Fire  Dept.  y.  Tuttle,  60 
Wis.  652.  It  is  true  that  this  court  has  decided 
that  an  order  of  the  Circuit  Court  upon  a  de- 
murrer is  not  res  atfjudicata.  This  doctrine, 
however,  is  based  upon  the  ground  that  such 
an  order  is  reviewable  bv  statute  upon  appeal 
from  the  judgment  Hackett  v.  Carter,  88 
Wis.  894.  But  the  decision  of  this  court  upon 
a  demurrer  upon  the  questions  properly  ii»- 
yolved  cannot  be  reviewed  by  the  circuit 
court,  nor.  indeed,  by  this  court,  save  upon 
motion  for  rehearing.  Such  questions  are 
finally  decided  and  settled  for  that  case,  and, 
as  between  the  parties  to  that  litigation,  for  ail  [463) 
time.  This  view  of  the  law  decides  this  case. 
The  complaint  charged  the  appellant's  alleged 
title  to  be  just  what  the  proofs  now  before  us 
show  it  to  he,  and  this  court,  prior  to  the  judg- 
ment in  the  United  States  court,  finally  decided 
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ling  bim  to  discharge  the  duties  of  his  trust ; 
and,  acoordinff  to  the  settled  law  of  this  court, 
be  is  entitled  to  an  allowance  for  reasonable 
counsel  fees.  But  we  think  $1,000  is  too 
much.  Indeed,  in  the  bill  of  complainant, 
the  trustee  alleges  that  $500  is  a  reasonable 
attorney's  fee  for  the  foreclosure  of  the  trust 
deed ;  and  we  think  that  under  the  circum- 
stances no  more  should  be  allowed. 

The  decree  will,  therefore,  be  modified  by 
reducing  the  amount  found  due  Bumham, 
Tulleys  &  Company  to  $1,004.16,  and  the 
attorney's  fee  from  $1,000  to  $500.  In  other 
respects  the  decree  will  be  affirmed.  The 
appellants  will  recoyer  their  costs  in  this 
court. 


THB  NORTHERN  PACIFIC  RAILROAD 
COMPANY,  Flff.  in  Err^ 

J.  P.  ELLIS. 

(Bee  8.  C  Reporter's  ed.  458-46fiJ 

Beview  cf  state  judgmerd — m  adjudicata — ff- 
feet  of  judgment  in  Circuit  Court, 

A*  Where  the  decision  of  the  Supreme  Court  of  a 
State  rests  upon  an  independent  ground  not  in- 
voJvlDg  a  Federal  question  and  broad  enough  to 
maintain  its  Judgment,  tbig  oourt  wlU  not  review 
the  Judgmesit, 

S.  In  Wisconak3lhc  'leoision  of  the  state  Supreme 
Court  upon  a  denkurrer  is  ooDcluaive  upon  the 
questions  legitimately  inyolved,  and  is  re»  adju- 
dicata  in  that  case,  and  such  oourt  has  no  power 
upon  a  second  appeal  of  the  same  case  to  review 
that  judgment,  nor  can  this  court  do  so. 

H  Where  a  judgment  in  a  state  oourt  has  become 
rt8  adjudieata  between  the  parties,  and  is  ren- 
dered before  a  judgment  in  the  Circuit  Court  of 
the  United  States  between  the  same  parties  in- 
volving the  same  question,  the  latter  judgment 
Is  not  available*  on  a  second  hearing  of  the  ques- 
tion in  the  state  court  to  overturn  its  decisiou, 
although  contrary  thereto. 

[No.  1405.] 

auXmitted  March  £S,  1892.    Decided  April  11, 

1892. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Wisconsin,  to  review  a  Judgment 
of  that  court,  affirming  the  judgment  of  the 
Circuit  Court  for  Douglas  County,  Wiscon- 
sin, establishing  the  title  of  said  £llis,  in  cer- 
tain lots  in  the  City  of  Superior,  and  adjudging 
the  invalidity  of  the  claim  of  the  Northern 
Pacific  Railroad  Company  to  the  same  lots. 

On  motion  to  dismiss.  '  Diemieeed. 

See  same  case  below,  77  Wis.  114. 

Statement  by  Mr,  ChUf  Juetiee  Fuller: 

Ellis  brought  his  action  in  the  Circuit  Court 

for  Douglas  county,  Wisconsin,    against  the 

Northern  Pacific  Railroad  Company,  K.  L. 

Johnson,  W.  H.  Sage  and  Henry  W.  Bradford, 


July  \j  1889,  to  quiet  title  to  seren  lots  in  t] 
city  of  Superior,  deraigned  throu/^  ooe  Bo 
erts,  to  whom  the  county  of  Douglas,  wbicft 
held  under  certain  tax  deeds,  had  coo^gyed, 
and  then  averred  that  the  Nonbern  Pacific 
Railroad  Company  asserted  title  to  the  lots  oa- 
der  a  certain  deed,  a  copy  of  which  was  giTcn. 
This  deed  recited  that  by  resohitkm  <rf  tb« 
county  board  of  supervisors,  passed  oo  tiM  71^ 
day  of  September  1880,  and  duly  eDteved  ia 
their  record  of  proceedings,  the  ooaoty  of 
Douglas  offered  and  agreed  to  traBsfer,  by 
good  and  sufficient  deed  or  deeds,  to  the  North- 
ern Pacific  Railroad  Company,  all  the  afien- 
able  lots  or  lands  belonging  to  the  aaid  oooaty 
of  Douglas,  which  had  been  acquired  by  deedL 
and  to  which  said  county  had  held  midispated 
title  during  the  two  years  then  last  ptttt,  opoa 
condition  that  the  said  Northern  Pacific  Rul- 
road  Company  should,  within  the  ye«r  18t<l, 
construct,  complete  and  equip  a  railroad  fnm 
the  Northern  Pacific  junction,  entering  the 
State  of  Wisconsin,  and  running  tbcresn  be^ 
tween  the  St.  Louis  and  the  Nemadji  rivers  to 
the  Bay  of  Sui)ericr,  at  or  near  the  niootb  nf 
the  Nemadji  river,  and  thence  to  Coooor't 
Point,  along  or  near  the  westerly  a*de  of  «id 
bay,  with  a  depot,  and  convenient  coooectioei 
with  docks  or  piers;  that  the  railroad  oompaaj 
by  resolution  of  its  board  of  directors  duly  ac- 
cepted the  offer  and  terms  of  the  mgreciaeut. 
and  constructed,  completed  and  equipped  s 
railroad  as  required;  and,  therefore  the  coooty 
"hereby  quit  claims  to  the  Nortbem  Padfie 
Railroad,  grantee,  in  consideration  of  the  preai- 
ises,  and  n)r  the  sum  of  one  dollar  in  hsad 
paid  bv  said  grantee,"  etc,  the  lots  in  qontiaa 
and  others,  the  deed  being  duly  executed  by 
the  county  clerk  and  sealed  with  the  oonaty 
seal,  with  proper  witnesses  and  acknowled^ 
ment 

It  was  further  alleged  that  prior  to  the  hsa- 
ing  of  the  deed  the  county  board  of  DoocIm 
coontv,  on  or  about  the  10th  day  of  Drof» 
ber,  1S80,  entered  into  a  contract  with  tbi 
railroad  company,  substantially  as  appeared 
bv  the  recitals  in  the  deed,  with  the  eiceptioa 
of  an  extension  of  time  for  one  year  in  mhkk 
to  complete  the  road;  that  the  oontraot  «« 
without  authority  upon  the  part  of  the  oooaty 
and  its  acts  were  ultra  tiret  and  void:  that  tbt 
railroad  company  neither  oakl  to  the  ooexv 
or  for  its  use.  nor  contracted  to  pay,  aar  vilt- 
able  consideration,  nor  to  iasiie,  nor  did  it  •- 
sue,  any  stock  in  the  company  to  the  oooatj. 
or  for  its  use,  nor  did  the  ooon^  ever  sobacrikt 
for  or  agree  to  take  any  stock  in  the  coapaaiy, 
and  that  the  only  consideratioo  for  tlteeoa- 
veyance  was  the  bonus  or  indooemcat  le  tftt 
company  to  locate  its  road  in  Superior. 

That  the  defendants  Sage,  Johnsoa  sai 
Bradford,  respectively,  claimed,  aa  owaen  d 
the  original  title,  some  interest  in  some  of  rhm 
lots;  and  abstracts,  showing  the  chain  of  Uik. 
were  affixed  as  exhibits. 

That  the  value  of  all  the  lota  we«  $1 .401^ 
and  that  by  reason  of  the  premlsea  the  pba- 
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tiff  was  embarrassed  and  iDjured  in  his  title, 
«ic. 

The  prayer  was  for  a  decree  that  the  plaintiff 
te  adjudged  the  owner  of  the  lots  in  fee  simple, 
free  from  any  Hen,  claim,  title  or  right  made  or 
oercised  or  attempted  to  be  made  or  exercised 
bf  the  defendants  or  any  of  tbem,  by  virtue  of 
ibelr  aereral  claims  of  ownership;  and  that 
tbe  deed  from  the  county  of  Douglas  to  the 
railroad  company  be  adjudged  illegal,  null  and 
Toid,  and  the  plaintiff  quieted  in  nis  title  and 
pos6«flsion,  etc. 

Tbe  railroad  ccmpany  filed  its  demurrer  to 
tbe  complaint  on  July  28, 1889,  assigning  as 

Sounds  multifariousness  and  insufficiency  of 
m  stated  to  constitute  a  cause  of  action. 

August  22,1889,  the  Douglas  county  circuit 
court  entered  an  order  overruling  tbe  demur- 
rer, from  which  order  the  railroad  company 
prosecuted  an  appeal  to  tbe  Supreme  Court  of 
Wisconsin. 

The  Supreme  Court  held  tbat  "a  conveyance 
ef  its  bmds  by  a  cou/ity  as  a  donation  to  a  rail- 
road company  is  void;  and  tbe  Legislature,  bav- 
iog  no  power  to  autborize  sucb  donation  in  the 
first  instance,  cannot  by  a  subsequent  statute 
validate  the  conveyance;"  and  tbat  tbe  deed 
io  question  was,  therefore,  void;  and  it  gave 
judgment  May  20, 1890,  affirming  tbe  order  of 
tbe  court  below,  and  remanding  tbe  cause  for 
furtber  proceedings.  Ellis  v.  Northern  Pae. 
5:  OoL  77  Wis.  111. 

Tb«  opinion  and  order  were  filed  in  the 
Dougiss  County  Ch-cuit  Court  July  23,  1890, 
and  on  August  15,  1890,  tbe  company  filed  its 
soswer  reassertine,  among  otber  tbings,  its 
daim  under  tbe  deed  of  tbe  county. 

March  11,  1891,  the  company  applied  for 
leave  to  file  a  supplemental  answer,  whicb  was 
denied,  and  on  March  80  tbe  court  made  its 
findings  upon  which  judgment  was  rendered 
April  18.  1891,  establisbing  tbe  title  of  the 
plaiotiff,  and  adjudging  tbe  invalidity  of  tbe 
railroad  company's  claim. 

A  bill  of  exceptions  was  duly  signed,  and 
contained  tbe  supplemental  answer,  which  tbe 
rsiilroad  company  had  asked  leave  to  file,  and 
tbe  motion  for  such  leave  and  tbe  order  thereon 
denying  it  This  supplemental  answer  averred 
tbat  on  JWsember  18.  1889,  tbe  railroad  com- 
pany filed  ii<9  bill  of  complaint  in  tbe  Circuit 
Oourt  of  the  United  States  for  the  Western 
District  of  Wi^roosin  against  Roberts,  Jobn- 
«0Q,  and  Ellis,  (the  plaintiff  in  tbis  case,)  set- 
^  forth  the  passage  of  resolutions  by  the 
txwrd  of  supervisors"  of  Douglas  county,  tbe 
acceptauce  by  tbe  company  of  tbe  proposition 
tberein  made,  and  its  compliance  therewith  by 
tbe  construction  of  the  line  of  railroad  required 
to  be  built,  and  the  conveyance  to  the  company 
in  accordance  with  anotber  resolution  of  tbe 
ward,  wbereby,  it  was  alleged,  tbe  company 
^^^carne  owner  in  fee  simple  of  tbe  real  estate 
roen«ioned  therein,  of  which  all  but  the  seven 
K)t8  embraced  in  this  action  was  claimed  in  tbe 
complaint;  tbat  the  identical  question  involved 
iQ  Ibis  auit  was  involved  in  tbe  case  in  tbe  Cir- 
cuit Court  of  tbe  United  States,  whicb  was 
"^,  upon  bill  and  answer,  November  18, 
1890,  and  taken  under  advisement,  and  on 
February  U,  1891.  tbat  court  directed  a  decree 
«t  fa?or  of  tbe  company  and  against  the  de- 
lendaota,  which  decree  was  iSterwards,  on 

^»*n.S.  U.S.,  Book  86. 


March  7,  1891,  duly  entered,  it  being  thereby 
'ordered,  adjudged,  and  decreed  tbat  the  com- 
pany was  tbe  full,  legal,  and  beneficial  owner 
of  all  the  lands  described  in  tbe  bill  of  com- 
plaint in  said  cause,  and  that  tbe  deeds  of  con- 
veyance by  tbe  county  to  Roberts  and  by 
Roberts  to  Ellis  were  and  are  invalid  and  of 
no  force  and  effect  as  against  tbe  complainant; 
and  the  railroad  company  insisted  upon  this 
decree  as  an  absolute  bar  to  the  relief  prayed 
in  tbis  action. 

The  bill  of  exceptions  also  showed  the  evi- 
dence offered  on  tbe  trial  in  the  state  court, 
including  tbe  resolutions  of  the  supervisors  of 
Douglas  county  and  of  tbe  railroad  company,  [462] 
and  the  record  of  tbe  suit  in  tbe  United  States 
court,  which  was  offered  in  evidence  but  ex- 
cluded, exceptions  being  taken  by  the  railroad 
company.  From  the  Judgment  of  tbe  circuit 
court  for  Douglas  county  the  railroad  com- 

Eany  appealea  to  the  Supremo  Court  of  tbe 
tate,  wbicb,  on  November  17, 1891,  affirmed 
it. 

The  opinion  of  the  Supreme  Court  by  Win- 
slow,  J,,  wDl  be  found  reported  in  60  N.  W. 
Rep.  897.  Tbe  court,  after  slating  the  case, 
said: 

"The  circuit  court  held,  in  its  rulinfl:s  upon 
tbe  proposed  answer  and  in  its  judgment,  in 
effect,  that  tbe  decision  of  this  court  upon  tbe 
former  appeal  was  re$  adjudicata  in  tbis  ac- 
tion. If  this  view  was  correct,  then  tbe  judg- 
ment below  must  be  sustained,  because  upon 
tbat  appeal  tbe  question  was  fairly  raised 
whether  tbe  county  could  lawfully  donate  tbe 
land  in  question  to  tbe  railroad  company,  and 
it  was  decided  by  this  court  tbat  it  could  not. 
It  is  vi^rously  contended  by  appellant's 
counsel  tbat  tbe  rule  of  law  is  tbat  a  decision 
can  only  become  re$  adjudicata  when  it  is  con- 
tained in  a  final  judgment  in  the  cause,  and 
tbat  tbe  decision  upon  tbe  demurrer  being  con- 
fessedly not  a  final  judgment,  but  granting 
leave  to  plead  over,  it  cannot  be  considered  as 
res  adjudicata,  and  autborities  are  cited  wbich 
undoubtedly  tend  to  support  that  contention* 
We  shall  not  attempt  to  review  the  autborities 
nor  reconcile  confiicting  decisions.  It  is  suf- 
ficient to  say  tbat  by  repeated  decisions  it  has 
become  tbe  settled  law  in  this  State  tbat  the 
decision  of  this  court  upon  a  demurrer  is  con- 
clusive upon  tbe  questions  legitimately  in- 
volved, and  is  res  adjudicata  in  tbat  case. 
Noonan  v.  Orton,  27  Wis.  800;  Lathrap  v. 
Knapp,  87  Wis.  807;  Fire  Dept,  v.  Tuttle,  60 
Wis.  (562.  It  is  true  tbat  this  court  bas  decided 
tbat  an  order  of  tbe  Circuit  Court  upon  a  de- 
murrer is  not  res  atfjudieata,  Tbis  doctrine, 
however,  is  based  upon  the  ground  tbat  such 
an  order  is  reviewable  bv  statute  upon  appeal 
from  the  judgment  Haekett  v.  Carter,  88 
Wis.  894.  But  the  decision  of  tbis  court  upon 
a  demurrer  upon  the  questions  properly  in- 
volved cannot  be  reviewed  by  tbe  circuit 
court,  nor,  indeed,  by  tbis  court,  save  upon 
motion  for  rebearing.  Such  questions  are 
finally  decided  and  settled  for  tbat  case,  and, 
as  between  tbe  parties  to  that  litigation,  for  all  [463) 
time.  Tbis  view  of  tbe  law  decides  this  case. 
Tbe  complaint  charged  tbe  appellant's  alleged 
title  to  be  just  what  the  proofs  now  before  us 
show  it  to  he,  and  this  court,  prior  to  the  judg- 
ment in  the  United  States  court,  finally  decided 
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that  such  alleged  title  wis  worthless.  The 
questioD  was  no  looser  an  open  one,  and  the 
drcoit  court  was  nigrht  in  ruling  out  the 
record  of  the  action  in  the  United  States  court, 
and  rendering  Judgment  for  the  plaintiff." 

A  writ  of  error  was  thereupon  sued  out  from 
this  court. 

Mr.  William  F.  Vil»s«  for  defendant  in 
error,  for  motion. 
MettTB,  A«  H.  Garland  and  H.  J.  May 

in  opposition, 

Mr,  Chi^  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  motion  to  dismiss  the  writ  of  error  most 
be  sustained.  The  decision  of  the  Supreme 
Court  of  Wisconsin  rested  upon  an  independent 

f  round  not  involving  a  Federal  question  and 
road  enough  to  maintain  the  judgment 
Hammond  v.  Johnson,  142  U.  8.  78  [86:  d41]. 

The  Supreme  Court  held  that  by  reason  of 
Its  decision  of  May  20,  1890,  when  the  case 
was  presented  to  the  cpurt  on  the  appeal  of  the 
railroad  company  from  the  order  of  the  lower 
court  upon  demurrer,  the  rights  of  the  parties 
were  res  adjudieata,  and  that  it  was  itself,  as 
the  parties  were,  bound  by  its  own  fprmer 
judgment  Its  conclusion  had  been  announced 
and  its  mandate  had  gone  down,  and  it  had  no 
power  upon  a  second  appeal  to  review  that 
judgment  This  is  the  settled  rule  in  Wis- 
consin {Lathrop  v.  Knapp,  87  Wis.  807;  Osh- 
kosh  Fire  D^i.  y.  Tvttle,  50  Wis.  552);  and  in 
this  court.  Clark  v.  Keith,  106  U.  S.  464  [27: 
8021;  Chafin  v.  Taylor,  116  U.  S.  567  [29: 
727J;  Peek  v.  Sanderson,  59  U.  S.  18  How.  42 
[15:  262];  Hickman  v.  Fort  Seott,  141  U.  8. 
415  [85:  7751.  Under  these  circumstances  the 
judgment  of  the  Supreme  Court  is  not  subject 
to  review  here. 

The  suit  in  the  state  court  involving  certain 
lots  was  commenced  before  the  institution  of 
the  action  in  respect  to  other  real  estate  in  the 
Circuit  Court  of  the  United  States,  and  the 
judgment  of  the  Supreme  Court  of  the  State 
had  become  refo^^t/c^tcato  between  the  parties, 
before  the  decree  was  entered  by  the  Circuit 
Court  The  judgment  before  us  was  rendered 
in  accordance  with  well  settled  principles  of 

general  law,  not  ioTolving  any  Federal  ones- 
on,  and  did  not  deny  to  the  decree  oi  the 
Circuit  Court  the  effect  which  would  be  ac- 
corded under  simflar  circumstances  to  the 
Judgments  and  decrees  of  the  state  court 
He  iprii  ^  0rrmr  i$ 
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Judgment  of  Circuit  Court  of  Appeals,  wlUn 
final — review  cf  its  judgment  by  this  court — 
motion  to  dismiss — when  judgment  affirmed — 
statement  of  boss  of  a  railroad,  when  evidence, 

1.   The  Judgment  of  the  Chrouit  Court  of  Appeals 


Is  not  final  In  a  case  where  the  Jurlsdicttoo  of 
Circuit  Court  did  not  depend  upon  the 
•ottizenship  of  the  partieB  bat  on  the  fact  thatthv 
suit  arose  undw  a  law  of  the  United  Stafeea. 
2.   In  oases  where  the  judgment  or  decree  of 
Circuit  Court  of  Appeals  Is  not  made  final  by  i 
tlonSof  theActof  Maioh8.1Bn,there  Isa: 
of  appeal  or  writ  of  error  or  review  of  the 
by  the  Supreme  Court  of  the  United  Stata 
the  matter  In  oontrovefsy  exceeds  $U00fi 
costs. 


8.    Where  In  the  U.  8.  CIroatt  Ooort  Aa 
tion  of  that  court  was  not  In  Issue  In  the 
defendant  took  the  case  by  writ  of 
that  court  to  the  Circuit  Court  of  Appeals 
from  the  latter  court  to  this  court*  the  omb 
not  be  here  dtemlseed  on  motloo  of  piatmtg, 
the  ground  that  the  jurisdiction  of  the 
Court  was  In  Issue  In  that  court  and  tbet 
ant  should  have  brought  the  case  direct] 
that  court  to  this  court. 

i.    Where  there  is  color  for  the  motkm  to 
and  the  writ  of  error  was  taken  for  delay  ooly, 
the  judgment  will  be  affirmed. 

6.  In  an  action  to  recov^  damages  from  a  laliiriaii 
company  for  an  injury  by  Its  neghgeooe  to  tbe 
plaintiff,  where  the  questions  of 
plaintiff*8  contributory  negUgeooe 
submitted  to  the  jury,  and  there  was  no  error  to 
the  admission  of  evidence,  the  judgment  wiB  be 
affirmed. 

6.  That  the  boss  or  foreman  of  a  railroad  toldplBto- 
tiff  that  no  train  or  englnewould  come  orer  e 
certain  bridge  until  a  oertain  hour  may  latiyetlj 
be  taken  Into  consideration  by  the  jury  in  detui^ 
mining  wnether  the  plaintiff  was  negUgent  in  doi 
seeing  the  engine  which  Injured  hhn,  white  he 
was  crossing  the  bridge  before  that  boor;  it  wet 
fairly  a  question  for  the  jury  to  determine  wheth- 
er or  not  It  was  negUgenoe  on  the  pert  of  the 
plaintiff  not  to  keep  a  lookout  for  a  oomlag  ee* 
gioe,  in  view  of  the  assurance  of  tibe  boat  tfcaa 
there  was  none  to  come. 

[No.  IBOai 
Submitted  Feb,  99,  189t,    Decided  Afrii  lU 

189t. 

IN  ERROR  to  the  United  States  Circuit  Oovit 
of  Appeals  for  the  Second  Circuit,  to  review 
a  Judgment  of  that  Court  aflSinning  the  jodg- 
ment  of  the  Circuit  Court  in  favor  oi  the  ptoia 
tift,  Dominick  Amato,  against  the  Nortbom 
Pacific  Railway  Company,  for  damages  for 
injuries  caused  to  him  by  the  negligence  of 
that  Company.  On  motion  to  dimisa  or  af- 
firm.    Aprmed, 

See  same  case  below,  46  Fed.  Rep.  661. 

Mr,  Rofi^r  Foaier*  for  defenaaat  ta  w- 
ror,  for  motions: 

The  court  wiU  not  construe  the  Bvaiu  Act 
literally  and  technically,  bat  wiU  give  b  a 
broad  and  liberal  interpretatioo  consirteat  with 
its  object. 

McLish  ▼.  Boff,  141  U.  &  661.  666  «:M, 
894);  CJUcago,  8t,  P.  M.dtO.K  Os.y,  Mwrti. 
141  U.  &  690  (85: 905>. 

A  citizen  of  the  District  of  Columbia  k  a 
citizen  of  the  United  SUtes.  but  a  Circuit  Oovit 
has  no  Jurisdiction  of  a  suit  between  him  snd 
an  alien. 

Hepburn  v.  EUzey,  6  U.  S.  9  Cranch.  445  (i: 
882);  Barney  v.  BaUimore,  78  U.  a  6  Waa  »>0 
(18: 825). 


Note.— ^  Co  the  degree  of  earereguiredby  infants 
to  avoid  injury,  see  note  toSloux  City  &  P.  R.  Oo.v. 
Btout,tt:7tfb 

606 


As  to  freedom  of  ptadntfg  from  eomtsibmUnr 
genee^  necessary  to  entitle  htm  to 
Stokes  V.  Saltonstall,  10: 11&. 
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Tbe  same  rule  applies  to  a  suit  between  a 
dtizen  of  a  Territory  and  an  alien. 

Sew  OrUana  y.  Winter,  14  U.  &  1  Wheat. 
11(4:44). 

The  plaintiff  in  error  bas  lost  its  right  to  a 
review  of  this  judgment  by  the  Supreme  Court. 

Oi»m  ▼.  United  States  Bank,  22  U.  8.  9 
Wheat  788  (6: 204);  Pacific  Railroad  Bemoval 
CoMt,  11$  V.  8.1(29:819). 

The  order  for  a  mandate  is  not  a  final  order, 
which  can  be  reviewed  by  a  wtit  of  ^rror. 

Ckicaaa,  St.  P.  M,  df  0.  B.  Co.  v.  Boberte, 
141 U.  8.  690  (35: 905). 

Id  determining  the  question  as  to  the  plain- 
tiffs  contributory  negligence  every  presump- 
tion is  in  his  favor,  and  every  douot  must  be 
Tfsolved  against  the  defendant  below;  and, 
where  plain tiff^s  testimony  is  in  any  respect 
cooflictiDg.  so  much  as  is  most  in  his  favor 
must  be  taken  as  true. 

Wathington  &  G.  B.  Co,  ▼.  MeDade,  185  U. 
8. 554. 571  (34: 235. 241);  Louisf)UU  d  JH.  B.  Co. 
?.  Woodson,  134  U.  8.  614,  621  (38: 1032, 1084). 

Plain  tiff  was  not  obliged  to  keep  a  lookout 
for  the  train. 

Hooker  V.  Chicago,  M.  dtSt.  P.  B.  Co.  76  Wis. 
642;  RratUeg  v.  JUiew  York  Cent.  B.  Co.  62  N. 
Y.  99;  Gamnn  v.  Suburban  Bapid  Transit  Co. 
37  N.  Y.  S.  R.  860;  Gooofdlow  v.  Boston,  U. 
AE.E,Co,  106  Mass.  461;  Sehvltz  v.  Chicago 
A  y.  W.  R  Co.  44  Wis.  688;  1  8hearman  & 
Redfield,  Neg.  {4Xh  ed.)  §  202,  p.  844,  nate 
1;  Haynes  y.  East  Tennessee  db  0.  B.  Co. 
8  Coldw.  222;  Baltimore  A  0.  B.  Co.  v.  Whit- 
tington,  30  Gmtt.  805;  Erickson  v.  S.  Paul  d 
D.  R.  Co.  41  Minn.  500;  Oldenburg  y.  New  York 
Cent.  &  H.  B.  B.  Co.  124.  N.  Y.  414;  Kane  v. 
SortJiem  Cent.  R  Co.  128  U.  8.  91, 96  (82: 839, 
341);  Palmer  v.  New  York  Cent,  d  H.  B,  B.  Co. 
112  N.  Y.  284, 241;  2  Rorer,  Railroads,  1128; 
Ornubeey.  Boston  d^P.  B.  Corp.  14  R  I.  102. 

The  engineer  had  ample  time  to  stop  his 
engine  after  he  reached  the  straight  part  of  the 
^ge,  when  he  must  have  seen  the  plaintiff; 
u)d  coDsequenUy  negligence  on  his  part,  for 
which  the  company  is  clearly  responsible,  was 
wablished.  j       t^ 

Beach,  Contrib.  Neg.  §  68;  Au  v.  New  York, 
^E.dW.R  Co.  29  Fed.  Rep.  72:  Erickson 
▼  8t.  Paul  dD.RCo.  41  Minn.  500. 502, 505; 
Central  B.  d  Bkg,  Co.  v.  Vauphan  (Ala.)  June 
18, 18W;  2  Thomp.  Trials,  1228;  Inland  d  8. 
(^fting  Co.  v.  Tolson,  189  U.  8.  551  (85: 270); 
garner  v.  Delaware,  L.dW.R  Co.  bO  N.  Y. 

212,  aia 

It  was  dearlj  negligence  on  the  part  of  the 
defendant  to  compel  the  plaintiff  to  cross  on 
foot  i  railroad  bridge  covered  with  ice  and 
snow,  of  the  existence  of  which  ice  and  snow 
there  is  no  evidence  that  the  plaintiff  had  pre- 
vious knowledge. 

McCarthy  v.  TIiOTn,  5  N.  Y.  8upp.  917;  Fil- 
^^  V.  Delaware  d  H.  Canal  Co.  18  N.  Y.  8. 
R.  W4;  Bu22ea  v.  Lacmia  Mfg.  Co.  48  Me.  118. 

The  negligence  of  the  English  foreman,  who 


instructed  A  mate  to  cross  the  bridge  and  told 
him  that  there  was  no  danger  of  anv  passing 
locomotive  before  7:80  P.  M.,  was  that  of  the 
alter  ego  of  the  master  as  charged  by  the  court, 
and  consequent! V  not  that  of  a  fellow  servant 

Chicago,  M.  d  St.  P.  B.  Co.  v.  Boss,  112  U. 
8.  877  (28: 787);  Northern  Pae.  B.  Co.  v.  Her- 
bert,  116  U.  8.  642  (29: 755);  Mason  y.  Edison 
Maeh.  Works,  28  Fed.  Rep.  238;  Qarrahy  v. 
Kansas  City,  St.  J.  d  C.  B.  B.  Co.  25  Fed. 
Rep.  258;  Howard  ▼.  Ddavoare  d  H.  Canal  Co. 
40  Fed.  Rep.  195;  McQowan  y.  La  Plata  Min. 
d  t^melt.  Co.  9  Fed.  Rep.  861;  8hearm.  A 
Redf.  Neg.  §  203. 

The  Circuit  Court  had  Jurisdiction. 

Ded&rich  v.  McAllisUr,  49  How.  Pr.  851; 
BidweU  v.  AjsUrr  Mut.  Ins.  Co.  16  N.  Y.  268; 
International  Bank  v,  Bradley,  19  N.  Y.  245; 
Heidenbach  y.  ScMand,  10  How.  Pr.  477;  Skin- 
:%er  v.  HaU,  69  Cal.  195;  St.  Louis  d  S.  F,  B. 
Co.  y.  McBnde,  141  U.  8.  127  (85: 659):  Uhle 
V.  Burnham,  42  Fed.  Rep.  1;  Kansas  Oikf  d 
T.  B.  Co.  y.  Interstate  Lumber  Co.  87  Fed. 
Rep.  8. 

It  is  too  late  to  raise  the  point  on  a  motion 
for  a  new  trial  or  on  writ  of  error. 

Davies  v.  Lathrop,  13  Fed.  Rep.  565;  Black 
V.  Thome,  10  Blatchf.  66;  Kelly  y.  Virginia 
Prot  Ins.  Co,  3  Hughes,  449. 

Messrs.  A«  H.  Garland  and  H.  J.  May» 
for  plaintiff,  in  opposition: 

The  8upreme  Court  of  the  United  8tates  has 
Jurisdiction. 

Pacific  Bailroad  Bemoval  Cases,  115  U.  8.  1 
(29:319);  Dainese  v.  Kendall,  119  U.  8.  C^  (30: 
305);  Keystone  M.  d  I.  Iran  Co.  v.  Martin,  182 
U.  8.  91  (38: 275).  • 

Under  the  circumstances  here  recited  it  was 
Amato's  duty  to  listen  and  to  look,  and  not  to 
walk  carelessly  into  danger.  Having  omitted 
to  use  his  senses  and  having  wfdked  thought- 
lessly upon  the  track  he  was  ^11  ty  of  culpable 
negligence,  that  so  far  contributed  to  his  in- 
juries as  to  deprive  him  of  any  right  to  com- 
plain of  the  railroad  company. 

Chicago,  B.  I.  d  P.  R  Co.  y.  Houston,  95  U. 

5.  697  (24: 542);  Sclwfield  v.  Chicago,  M.  d  St. 
P.  R  Co.  114  U.  8. 615  (29: 224);  Ftnlayson  y. 
Chicago,  B.  d  Q.  B.  Co.  1  DiU.  579-584. 

Amato  was  not  entitled  to  reooyer,  and  the 
question  was  one  of  law  to  be  decided  by  the 
court,  and  not  of  fact  to  be  submitted  to  the 
Jury. 

Chicago,  B.  I.  d  P.  B.  Co.  y.  Houston,  95 
U.  8.  697  (24: 542);  ScJiofield  v.  Chicago,  M.  d 
St.  P.  R  Co.  114  U.  8.  615  (29: 224);  Inland  d 

6.  Coasting  Co.  v.  Tolson,  189  U.  8.  557  (36: 
272). 

If  the  accident  was  not  caused  by  Amato's 
negligence,  it  was  caused  by  tbe  negligence  of 
a  fellow  servant,  namely,  tbe  engineer,  in 
which  case  Amato  was  not  entitled  to  recover. 

Bandall  v.  Baltimore  d  0.  R  Co.  109  U.  8. 
478  (27:  1003);  Mele  y.  Delaware  d  H.  Canal 
Co.  89  N.  Y.  8.  R  158;  Van  Wickle  y.  Man- 


M  to  tart  and  precaution  necessary  in  erossing  a 
r^^l'^ud  track,  see  note  to  Continental  Imp.  Co.  v. 

^'^TttponsQfOity  of  master  to  servant  for  care- 
{Jf*!^  ond  competently  qf  eoservant,  see  note  to 
^»htth  R.  Co.  V.  MoDanlels,  27:  MfL 
-^toviho  are  eoemipioyees or eoservants^  within  the 


rule  that  a  masteris  not  responsible  for  Injuries  to  a 
servant  occasioned  by  the  negUaence  of  a  eoservant, 
see  note  to  Hough  v.  Texas  &  P.  B.  Co.,  86:  (02. 

As  to  contrQivJUyry  nealigenee;  imputed  negligenee; 
negUgenee  of  parents,  or  chUd,  or  huaba/ftd^  or  driver; 
intoxtcation^  aee  note  to  Union  Pao.  B.  Oo.  v.  Bots- 
ford,85:78i. 
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hattan  R  (h.  tZ  Fed.  Bep.  278:  BasUm  v. 
Houston  df  T.  a  R,  Co,  82  Fed.  Rep.  893;  Olif- 
ford  V.  Old  Colony  B,  Co.  2  New  Eng,  Rep.  175, 
141  Mass.  564;  Qormley  ▼.  Ohio  diM.ROo.72 
lod.  81. 

"  Mr,  Justice  Blittehford  delivered  the  opin 
ioo  of  the  court: 

Od  FebniaiT  11,  1890,  Dominick  Amato 
broogbt  ao  actioo  in  the  Supreme  Court  of  the 
State  of  New  York,  in  the  County  of  New 
York,  against  the  Northern  Pacific  Railroad 
Company,  a  corporation  created  by  an  Act  of 
Congress,  approved  March  2,  1864,  chap.  217, 
(18  Stat  at  L.  865).  The  summons  in  the  ac- 
tion was  duly  served  on  the  defendant,  and  it 
appeared  by  attorney. 

The  complaint  stated  that  the  plaintiff  was  a 
resident  of  the  dty  and  county  and  State  of 
New  York;  that  on  or  about  November  6, 
1888,  in  or  near  the  county  of  Burleigh,  in  the 
then  Territory  of  Dakota,  now  State  of  North 
Dakota,  though  the  negligence  of  the  defend- 
ant and  without  negligence  on  his  part,  he  was 
run  over  by  an  engine  owned  and  operated  by 
the  defendant,  from  which  he  sustained  inju- 
ries which  caused  him  the  loss  of  his  leg;  that 
on  account  of  said  injuries  he  was  confined  in  a 
hospital  for  7|  months,  and  bad  sustained  per- 
manent injuries  which  made  him  unable  to 
work,  and  had  been  damaged  tberelvy  in  the 
sum  of  $25,000;  and  that  be  demanded  judg- 
[467]      ment  against  the  defendant  for  that  sum. 

On  the  18th  of  March,  1890,  the  defendant 
file<^  in  the  Supreme  Court  of  the  State  of 
New  York,  a  petition,  in  due  form,  setting 
forth  that  the  action  was  a  suit  of  a  civil  nat- 
ure, arising  under  said  Act  of  Congress,  ac- 
companied this  with  a  proper  bond,  and  prayed 
that  the  suit  be  removed  into  the  Circuit  Court 
of  the  United  States  for  the  Southern  District 
of  New  York.  The  Supreme  Court  of  the 
State  made  an  order,  on  the  21st  of  March, 
1890,  approving  the  bond  and  removing  the 
cause  into  the  said  Circuit  Court,  and  staying 
all  further  proceedings  therein  in  the  state 
court. 

A  certified  copy  of  the  record  l)eing  filed  in 
the  Circuit  Court,  the  defendant  put  in  its  an- 
swer in  that  court,  setting  fortb,  that,  on  or 
about  November  5,  1888,  at  or  near  the  east 
end  of  its  bridge  which  extends  across  the 
Missouri  river,  from  Burleigh  county  to  Mor- 
ton county,  in  North  Dakota,  the  plaintiff, 
who  at  the  time  was  a  laborer  on  its  road,  at- 
tempted, without  any  right  or  authority  to  do 
80,  to  get  or  Jump  upon  the  footboard  at  the 
front  end  of  a  locomotive  engine,  the  property 
of  the  defendant,  while  the  same  was  in  mo- 
tion; that  he  slipped  and  fell,  and  one  of  his 
legs  was  run  over  by  one  of  the  wheels  of  the 
engine;  that  the  defendant,  its  agents  and  serv- 
ants, were  using  due  care  and  diligence  in 
running  said  locomotive  at  the  time  or  the  ac 
ddent,  which  was  not  due  to  any  negligence 
on  the  part  of  the  defendant,  its  agents  or  serv- 
ants, but  was  owing  to  the  negligence  and 
fault  of  the  plaintiff  himself;  and  that  that 
was  the  matter  referred  to  in  the  complaint; 
and  the  answer  denies  each  and  every  allega- 
tion in  the  complaint  contained,  not  thereinoe- 
fore  specifically  admitted. 

The  caM  was  tried  by  a  jury,  in  April,  1891, 
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before  Jvdge  Coxe,  and  resulted  in  a  venKci 
for  the  plaintiff,  for  $4,000.  On  May  28, 18il. 
a  Judgment  was  entered  for  the  plaimiir  far 
the  $4,000.  with  $26.66  interest  and  $9.10 
costs,  amounting  in  all  to  $4,059,761  A  Mo- 
tion was  afterwards  made  heioreJmdgiOazys 
set  aside  the  verdict  as  contrary  to  law  aad 
against  the  weight  of  evidence,  and  becaoK 
the  damages  were  excessive.  On  the  24th  of 
June.  1891,  Judge  Coxe  filed  an  opinioo  (46 
Fed.  Rep.  561),  denying  the  motion.  A  bffl 
of  exceptions  was  duly  made  and  signed  Jnly 
16. 1891.  and  filed  July  22,  1891. 

A  writ  of  error  to  review  the  ludgment,  re- 
turnable August  20,  1891,  was  dul^  sued  (M 
by  the  defendant  fr6m  the  Circuit  Coort  of 
Appeals  for  the  Second  Circuit.  The  plaiotiff 
moved  in  that  court  to  dismiss  the  writ  of  er- 
ror for  want  of  Jurisdiction.  On  the  25th  of 
January,  1892,  an  order  was  entered  in  thai 
court  denving  the  motion  to  dismin,  and  af- 
firming toe  judgment  of  the  Circuit  Comt, 
and  ordering  that  a  mandate  issue  to  the  latter 
court  directing  it  to  proceed  in  accordance 
with  the  decision  and  order  of  the  Circoil 
Court  of  Appeals.  An  opinion,  on  the  af- 
firmance by  the  Circuit  Court  of  Appeals,  was 
delivered  by  Judge  Lacomlie,  and  is  set  forth 
in  the  record. 

On  the  20th  of  February,  1892,  the  defend- 
ant sued  out  a  writ  of  error  from  this  coort 
which  was  allowed  by  an  Associate  Justice  of 
this  court,  to  review  the  judgment  of  the  Cir- 
cuit Court  of  Appeals,  and  the  transcript  of 
the  record  has  l)een  duly  filed  in  this  coort 
The  plaintiff  now  moves  to  dismiss  the  writ 
of  error  and  to  afl^rm  the  judgment. 

The  first  ground  urged  for  the  motk»  la 
dismiss  is  that,  under  the  Act  of  Kar^  S, 
1891.  chap.  517.  (26  Stat  at  L.  826).  the  writ 
of  error  will  not  lie.  That  Act  provides*  ia 
^  6,  that  the  circuit  courts  of  appeab  ettah- 
lisbed  by  it  shall  exercise  appellate  Jurisdic- 
tion  to  review,  bv  appeal  or  by  writ  of  enor, 
"final  decision"  in  the  existing  circuit  courts 
in  all  cases  other  than  those  provided  for  in 
§  5  of  the  Act.  unices  otherwise  provided  bf 
law,  and  that  '*the  Judgments  or  decrees  w 
the  circuit  courts  of  appeals  shall  be  final  ia 
all  cases  in  which  the  jurisdiction  is  depcod- 
ent  entirely  upon  the  opposite  parties  lo  ibe 
suit  or  controversy,  being  aliena  and  dtiiem 
of  the  United  States,  or  citizens  of  differrvi 
states." 

The  present  case  is  not  one  provided  for  b 
§  5  of  the  Act  and  the  judgment  of  the  Or 
cuit  Court  was  not  direcUy  reviewable  by  tkii 
court  under  g  5;  nor  was  the  JudfiDeot  of  the 
Circuit  Court  of  Appeals  final  in  this  case,  be 
cause  the  jurisdiction  of  the  Circuit  Coon  wss 
not  dependent  entirely  upon  the  fad  that  the 
opposite  parties  to  the  suit  were  one  of  thr* 
an  alien  and  the  other  a  citizen  of  ilw  Uoited 
States,  or  one  of  them  a  citizen  of  one  Siait 
and  the  other  a  citizen  of  a  diffemit  Ststf. 
The  lurisdiction  of  the  Circuit  Court  in  thii 
case  depended  upon  the  fact  that  tbo  defend 
ant  l)eing  a  corporation  created  by  an  Act  of 
Congress,  the  suit  aroae  under  a  law  of  ths 
United  States,  witiiout  refereooe  to  the  dd 
zenship  of  the  plahitiff.  Hit  cittanahip  ii  ^ 
mentioned  in  the  complaint^  or  in  tbe  pecitioa 
for  removal;  and  that  petlttOD  ilalssttil  tht 
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action  arises  under  the  Act  of  Congress.  Nor 
was  the  decision  of  the  Circuit  (%urt  of  Ap- 
peals in  effect  made  final,  as  in  Law  (ho  Bew 
T.  UniUd  8tate$,  144  U.  8.  47  [86:  840]. 

Section  6  of  the  Act  of  1891  provides  that 
in  all  cades  not  thereinbefore,  in  that  section, 
made  final,  **there  shall  be  of  right  an  appeal, 
or  writ  of  error,  or  review  of  the  case  by  the 
Supreme  Court  of  the  United  States,  where 
the  matter  in  controversy  shall  exceed  one 
thonsand  dollars  besides  costs."  Under  that 
provision,  as  the  Judgment  of  the  Circuit 
Conn  of  Appeals  in  the  present  case  was  not 
made  final  by  §  6,  and  as  the  matter  in  con- 
troversy exceed  $1,000  besides  costs,  the  de- 
fendant had  a  right  to  a  writ  of  error  from 
this  court 

We  do  not  think  there  is  anything  inconsist- 
ent with  this  ?iew  in  what  was  said  by  this 
court  in  MeLish  v.  Roff,  141  U.  8.  661  [85: 
883],  or  in  Cliicugo,  St,  R  dbO.R  Co,  v.  Hob- 
erU,  141  U.  8.  690  [85:  905]. 

lo  the  Circuit  Court  of  Appeals,  the  defeod- 
tot,  by  its  fifth  assignment  of  error,  took  the 
point  that  the  Circuit  Court  had  no  Jurisdic- 
tion of  its  person  or  of  the  subject-matter  of 
the  sction;  and  on  the  present  writ  of  error 
from  this  court,  the  first  assignment  of  error, 
filed  in  the  Circuit  Court  of  Appeals  and  sent 
up  as  part  of  the  record,  assigns  as  error  the 
ie?eral  errors  set  out  in  the  assignment  of  er- 
rors before  the  Circuit  Court  of  Appeals.  The 
plaintilF,  therefore,  contends  on  this  motion, 
that  ss,  under  §  5  of  the  Act  of  1891,  the  Juris- 
diction of  the  Circuit  Court  was  in  issue,  the 
case  might  have  been  brought  by  a  writ  of  error 
directly  from  the  Circuit  Court  to  this  court 
But  it  does  not  appear  by  the  record  that,  on 
the  trial,  the  defendant  fnade  any  objection  to 
the  Jarisdiction  of  the  Circuit  Court.  On  the 
contrary,  its  petition  for  removal  states  that 
the  action  had  been  brought  against  It,  and 
that  the  complaint  had  been  duly  served  on  it, 
tnd  that  the  defendant  had  duly  appeared. 
And.  even  if  a  writ  of  error  from  this  court  to 
the  Circuit  Court  could  have  been  taken,  yet, 
IS  the  defendant  did  not  take  such  a  writ  of 
error,  but  took  one  from  the  Circuit  Court  of 
Appeals  to  the  Circuit  Court,  the  plaintiff  can- 
oot  be  heard  to  assert,  as  the  ground  of  this 
motion,  the  fact  that  the  defendant  might 
have  taken  a  writ  of  error  from  this  court  to 
the  Circuit  Court  Equally  it  cannot  be  said, 
u  a  ground  for  this  motion,  that  the  case  is 
one  which  involved  in  the  Circuit  Court  the 
construction  or  application  of  the  Constitu- 
tion of  the  United  States,  on  the  ground  that 
the  question  arose  whether  the  Act  of  Con- 
gress incorporating  the  defendant  was  consti- 
I  tntional  Nor  can  it  be  objected,  as  a  ground 
for  this  motion,  that  the  defendant  has  waived 
its  right  to  a  review  by  this  court,  because  it 
faOed  to  take  a  writ  of  error  from  this  court 
to  the  Circuit  Court,  to  review  the  Judgment 
of  the  latter  court. 

Bat,  although  this  court  has  Jurisdiction  of 
this  writ  of  error,  we  are  of  opinion  that,  un- 
der danse  5  of  Rule  6  of  this  court,  the  Judg 
inent  of  the  Circuit  Court  of  Appeals  must  be 
sfflrmed,  on  the  ground  that  there  was  color 
for  the  motion  to  dismiss,  and  that  the  writ 
was  taken  for  delay  only. 

The  bill  of  exceptions  in  the  Circuit  Court 
■bows  that  the  plaintiff  was  sworn  as  a  wit- 
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ness,  and  that,  after  he  had  given  hia  testi- 
mony, he  rested,  and  then  uie  defendanfa 
counsel  moved  to  dismiss  the  complaint  on  the 
ground  that  the  plaintiff,  upon  his  testimony, 
was  shown  to  be  guilty  of  contributory  negli- 
gence. The  motion  was  denied,  and  the  de- 
fendant excepted.  The  defendant  then  called 
several  witnesses,  who  were  in  its  employ,  and 
who  testified  that  the  plaintiff  was  injured  at 
a  point  110  feet  east  of  the  east  end  of  the 
bridge,  while  attempting  to  Jump  on  the  front 
footboard  of  a  moving  locomotive,  and  that 
this  occurred  on  the  evening  of  November  5, 
1888.  The  testimony  of  all  but  one  of  those 
witnesses  for  the  defendant  was  taken  by  dep* 
osition  in  Dakota,  and,  except  that  one,  theyi 
were  not  cross-examined.  ^ 

The  testimony  of  the  plaintiff  was  that  the 
accident  happened  while  he  was  crossine  a 
railroad  bridge  near  Bismarck,  in  North  Da- 
kota, on  November  6,  1888;  that  he  was  a  lab- 
orer on  the  defendant's  railroad,  and  was  at 
work  fixing  up  the  track  near  the  west  end  of 
the  bridge;  and  he  lived  near  the  east  end  of 
the  brid^;  that  the  custom  of  the  company 
was  to  take  the  men  home  from  their  work  on 
a  car  drawn  uy  a  locomotive  over  the  bridge 
from  the  west  to  the  east  end,  at  about  half- 
past  5  o'clock  in  the  afternoon;  that  he  had 
never  crossed  the  bridge  before;  that  on  the 
afternoon  of  the  6th  of  November,  *'the  En- 
glish boss**  told  the  laborers,  about  56  in  num- 
ber, of  whom  the  plaintiff  was  one,  that  there 
would  be  no  train  to  take  them  across  the  [474] 
bridge  that  night,  and  that  they  would  have  to 
walk  across;  that  the  boss  said  that  no  train  or 
engine  would  come  over  the  brid^  until  about 
7  or  half-past  7;  that  the  plaintiff  started  to 
walk  across  the  bridge  with  the  other  laborers 
at  about  half-past  5  or  6  o'clock  p.  m..  but  in 
consequence  of  a  pain  in  his  side,  the  r^ult  of  a 
fall  a  week  previous,  he  was  not  able  to  keep 
up  with  the  others,  and  fell  behind  and  walked 
over  the  bridge  by  himself;  that  there  was  but 
one  track  on  the  bridge,  and  he  was  walking 
on  that  track;  that  he  could  not  walk  at  the 
side  of  the  track  without  crawling  from  one 
trestle  to  another;  that  the  engine  came  on  the 
Inidge  from  the  east,  meeting  him  about  its 
middle;  that  there  was  room  on  the  bridge  to 
allow  him  to  step  aside  and  let  the  engine  pass, 
if  he  had  seen  it  coming;  that  it  was  coming 
in  front  of  him,  right  around  the  turn,  but  he 
could  not  see  it;  that  he  did  not  see  it  until  it 
was  on  top  of  him;  that  he  then  tried  to  get 
out  of  the  way,  but  slipped  on  the  track, 
which  was  slightly  frozen,  and  fell  and  caught 
his  leg  under  the  wheel,  and  the  engine  passed 
over  it  and  his  leg  was  cut  off;  that  he  re- 
mained in  the  hospital  1\  months,  and  had 
not  been  able  to  work  since:  and  that  before 
the  accident  he  earned  $1.50  a  day. 

On  cross-examination,  he  testified  that  if  he 
had  seen  the  locomotive  coming  he  would 
have  stepped  to  one  side,  out  of  the  way,  but 
he  did  not  see  it  because  it  was  coming  around 
the  curve;  and  that  he  never  thought  of  the 
locomotive,  because  the  boss  told  him  there  was 
nothing  to  come  across,  and  he  was  walkinj^ 
at  his  ease,  without  thinking  of  anything.  Ele 
further  testified  that  he  did  not  attempt  to 
jump  on  a  moving  locomotive  at  the  east  end 
of  the  bridge. 

At  the  dose  of  the  testimony  on  both  sides. 
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the  defcDdant  moved  that  the  court  direct  a 
▼erdict  for  it,  on  the  grouDd  that  the  plaintiff 
had  been  guilty  of  coDtrlbutory  negligence  in 
walking  acroes  the  bridge  in  the  maDDer  he 
did,  and  also  upon  the  ground  that  he  was  a 
trespasser  on  the  bridge,  and  it  was  necessary 
for  him  to  prove  gross  negligeoce  on  the  part 
of  the  defendant.  The  motion  was  denied, 
and  the  defendant  excepted. 

The  court,  in  its  charge,  put  the  question 
fairly  before  the  jury,  and  among  other  things 
told  them  that  on  the  question  whether  it  was 
a  prudent  thing  for  the  plaintiff  to  walk  across 
the  bridge  In  the  manner  be  did,  and  not  see 
the  engine  approaching  until  it  was  directly 
upon  him,  they  had  the  right  to  take  into  con- 
sideration the  statement  which  he  said  was 
made  to  him  by  the  boss,  that  it  was  safe  for 
him  to  crosb  at  that  time,  and  tbat  no  engine 
would  cross  the  bridge  until  about  balf-past  7 
o'clock.  To  that  portion  of  the  charge  the 
defendant  excepted, but  not  toanyotherportion. 

We  concur  with  the  view  of  Judge  Coxe,  in 
his  opinion  on  the  motion  to  set  aside  the  ver- 
dict that  the  question  of  the  plaintiff's  negli- 
gence was  one  of  fact,  and  was  submitted  to 
jury  under  instructions  as  favorable  to  the  de- 
fendant as  it  could  expect;  and  that  the  testi- 
mony of  the  plaintiff  that  the  boss  or  foreman 
of  the  defendant  had  told  him  that  no  train 
or  engine  would  come  over  the  bridge  until 
about  7  or  half- past  7  o'clock,  was  properly  to 
be  taken  into  consideration  by  the  jury  in'  de- 
termining ^e  question  whemer  the  plaintiff 
was  ne^^igent  in  not  seeing  the  engine. 

We  concur  also  with  the  view  of  the  Circuit 
Court  of  Appeals,  in  the  opinion  of  tbat  court, 
given  by  Judge  Lacombe,  that  it  was  fairly  a 
question  for  the  jury  to  determine,  whether  or 
not  it  was  negligence  on  the  part  of  the  plain- 
tiff, not  to  keep  a  lookout  for  a  comine  engine, 
in  view  of  the  assurance  of  the  boss  that  Uiere 
was  none  to  come;  and  that  the  case  is  quite 
within  the  decisions  in  Bradley  v.  New  York 
Cent.  dB.R  R  Oa.,6%  N.  Y.  W,  and  Olden- 
burgy.  New  Jerk  Gent,  db  H.R.R.  Go.  124 
N.  Y.  414. 

The  judgment  is  affirmed,  and  the  cause  re- 
mandeato  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
for  further  proceedings,  as  required  by  §  10 
of  the  Act  of  March  8,  1891.  26  Stat.  atL.  829. 

Mr.  Jfiitiee  Brewer  and  Mr.  Justice  Brown 
dissented  on  the  ground  that  the  Circuit  Court 
should  have  directed  a  yerdict  for  the  defend- 
ant because  the  plaintiff  had  been  guilty  of 
contributory  negligence. 


THE  CHATEAUGAY  ORE  A  IRON  COM- 
PANY,  P(f.  in  Err., 

THEODORE  A.  BLAEB. 
<8ee8.a  Reporter*! ed.  499-188.) 

TuHm&Hifflrwn  booki,  when  adnUaibt&^^ni^n 
(f  an  eaopert^UtUnumy  in  rebuttM  wi- 
aence  cf  eu$iam-~iniuffieient  esteepHan. 

1.  In  an  action  to  reoover  the  price  of  a  cmshlng 


la 
id 


mill  boat  hj  plaintiff  for  defeodaat 
ffuaranteed  to  be  of  a  certain  capacitiy 
mony  of  a  witnesB  sent  by  plaintiff  to 
tend  its  erection  and  observe  ita 
the  fuhUlment  of  the  imarantee.  ctvvo 
books  kept  at  his  soar^eetloo  by  def^BBdaal 
cers,  which  showed  the  cafwdtf  at  the 
observed  by  the  witness,  is  admisribta. 

2.   The  amount  of  knowledse  whioh  a 
must  posseas  before  a  party  is  euiiUed  to 
opinion  as  an  expert,  is  a  matter  wUch 
left  larsrely  to  the  discredoo  of  the 
and  its  rulioff  thereon  will  not  be 
leas  clearly  erroneous. 

8.   After  the  plaintilf  has  doeed  his 
rebuttal  of  defendants  teetimooy,  tke  riste 
defendant  to  introduce  teatiinooy  Is  ttmitod  t» 
the  new  matters  brought  out  in  the  rcbonaL 

4.  Where  the  trial  court  excludes  testimooy  ctf  a 
custom  on  the  firround  that  it  is  offered  to  provv 
a  local  custom  and  is  Inadmissible  to 
tract  unless  it  was  known  to  both 
sel  should  inform  the  court  that  be  offen  a 
prove  a  general  custom,  if  that  is  the  caae, 
order  toavail  hims^  of  liis  exoepckm  to  its 
elusion. 

6.   Asingie  exception  to  a  refusal  of  the  ooorc  m  i 
charge  eighteen  speoialinstruotioQs  reqoesMi  ta 
the  iury.  Is  not  sufficient. 

[No.  18^.] 
Argued  March  ^  7. 189f.    Decided  AprH  lU 

189t. 

F  ERROR  to  the  Circuit  Coort  of  the 
United  Stoles  for  the  Southern  District  U 
New  York,  to  review  a  judgment  in  favor  of 
plaintiff,  Theodore  A.  BUke,  against  the 
Ohaieaugav  Ore  &  Iron  Company  for  a  ^m- 
ance  due  for  the  manufacture  of  a 
machine.    Affirmed^ 


Statement  by  Mr.  Justice  ! 

The  defendant  in  error,  plaintiff  below,  is  s 
manufacturer,  engaged  in  the  mannfactoi* 
and  sale  of  a  crushing  machine  known  as  ihc 
"Blake"  crusher.  Plaintiff  in  error,  defeadut 
below,  owns  and  operates  a  lane  mine  of  iiea 
ore  in  Clinton  county.  New  York.  In  ld9 
and  1882  plaintiff  built  for  defendant  a  crai^ 
ing  mill  of  200  tons  capacity  per  day.  whki 
was  accepted  by  the  defendant  and  satisfaci»> 
rily  used  for  yeara.  The  operatkiQ  of  tfeta 
crusher  and  its  adaptoUlity  to  the  bostaos 
necessities  of  the  defendant  were  thus  ftfr 
disclosed  to  the  latter  by  ita  experienca  «r 
these  years.  With  this  experience  and  kaovi 
edge,  the  following  contract  was  enteral  feee 
between  the  parties: 

"Memorandum  of  agreement  made  aai  ca- 
tered into  this  ^th  day  of  March.  IM 
between  Theodore  A.  Blake,  of  9c« 
Haven,  Conn.,  and  the  CbateaufarOieA 
Iron  Co.,  of  Plattsburg,  New  YoA. 

"Theodore  A.  Blake,  narty  of  the  flnt  veti, 
in  consideration  of  one  dollar  to  him  In  aaad 
paid  and  of  other  conakSerations,  cmtassn 
and  agrees  to  furnish  the  Cbateaogaj  Oft  A 
Iron  Co.  with  a  crushing  plant,  gauwa/taiH 
capacity  of  six  hundred  tons  daily.  crosM— 
to  pass  through  a  round  hole  ^xhs  of  aa  faA 
in  diameter,  consisting  of  the 


Non.— JLf  to  when  a  euetom  i»  void  at  unreoson- 
ahle  or  againet  law,  see  fiot«  to  Walker  t.  Western 
Transp.  Co.  18: 198. 

As  to  usage  as  eontroUino  or  varying  demand^ 
ftlO 


notfee,  anddaysofifraes  onbtBsamdmstss: 
of  proof  lo  eet43Mtsh  usage: 
to  Mills  V.  Bank  of  United 
As  to  admissOMiiy  of  proof  as  to 


States.  •:»! 
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Chatbauoay  ohe  <&  Ibok  Co.  ▼.  Blakb. 
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en,  screens,  elevators,  sbaf tiog,  hangers,  pnl- 
kj9,  cooplings,  collars  and  belts,  in  accord- 
tDCP  with  tbe  specifications  hereunto  annexed 
iDd  drawioes  already  submitted,  delivered 
free  on  board  cars  at  places  of  manufacture, 
together  with  full  detailed  plans  of  building 
for  said  crushing  plant  and  arrangement  of 
crushing  machinery  therein,  and  that  he  will 
seod  a  competent  man  to  superintend  the  plac- 
ing and  erection  of  the  machinery  without 
extra  charge,  except  for  board  and  traveling 
expenses,  and  an  experienced  man  to  put  on 
all  belts,  on  same  terms,  for  the  sum  of  twenty- 
fire  thousand  five  hundred  dollars. 

*'And  the  said  Ohateaugay  Ore  &  Iron  Co., 
party  of  the  second  part,  In  consideration  of 
the  premises  and  other  considerations,  agrees 
to  pay  the  said  Theodore  A.  Blake  or  his  or- 
der one  half  the  amount,  viz,  twelve  tbous- 
aod  seven  hundred  and  fifty  dollars,  on  pre- 
sentadon  of  the  bills  of  lading  for  the  sixteen 
crashers  at  the  said  company^s  ofQce  and  tbe 
remainder  when  tbe  machinery  is  successfully 
running. 

''Thsodorb  a.  Blakb. 

"Chatbaugat  Obe  &  Iron  Co., 
•By  A.  L.  Inman,  GenH  M'gWr 


•«i 


The  first  half  of  the  purchase  price  was  paid 
at  tbe  stipulated  time.  Tbe  crushing  plant 
was  complete  and  put  in  operation  about  tbe 
Ist  of  October,  1886.  On  October  7,  defend- 
ant paid  plaintiff  $2,500;  on  October  27, 
|2«M)0;  and  about  tbe  9th  of  November, 
|2,500  in  addition;  making  $7,500  paid  after 
tbf^  completion  of  the  plant  and  tbe  com- 
mencement of  its  operation,  and  leaving  a 
balance  under  the  contract  of  $5,250,  for 
which  suit  was  brought.  Another  suit  was 
also  commenced  for  extras  and  the  expenses 
of  the  superintendent  The  two  were  consol- 
idated by  order  of  the  cotirt  and  proceeded  to 
trial  as  ooe.  Verdict  and  Judgment  were  in 
favor  of  tbe  plaintiff  for  $9,574.58;  to  reverse 
which  Judgment  tbe  defendant,  plaintiff  in 
error,  sued  out  this  writ  of  error. 


Meuri,  Edmimd  Wetmore  and  Frank 
£.  Smith*  for  plaintiff  in  error: 

Tbe  memorandum  books  from  which  the 
witness  Brown,  was  allowed  to  testify  were 
not  competent  evidence  against  the  Iron  Com- 
pany. 

New  Fork  v.  Second  Aw.  R.Co,S  Cent.  Rep. 
822. 108  N.  Y.  572;  Chaffee  w.  United  States,  85 
U.  8. 18WalL516(21:  906). 

The  books  were  not  competent  as  admissions 
or  declarations  made  by  agents  of  tbe  Iron 
Company. 

OreenL  Bv.  §  118;  ybrthweetem  XT.  Packet 
Co.  v.  enough,  87  U.  8.  20  Wall.  528  (22:406); 
YiOjbvTg  d  M.R  Od.  ▼.  (TBrien,  119  U.  8. 
99(30:  299);  Ooeti  v.  Bank  of  Kansas  City,  119 
U.  a  551  (80:  615). 

Assuming  that  the  foremen  of  the  mill  were 
to  an  respects  the  servants  of  the  Iron  Com- 


pany, it  was  not  within  the  scope  of  their  au- 
thonty  to  make  admissions  whldi  should  be 
evidence  against  their  employer. 

First  Unitarian  Soe.  v.  Faulkner,  91  U.  & 
415  (28:  288). 

Tbe  refusal  of  tbe  court  to  allow  defendant 
to  avail  itself  of  tbe  memorandum  books,  after 
plaintiff  had  used  tbem  against  it  was  error. 

Marshall  v.  Davies,  78  N.  Y.  414. 

The  right  of  a  party  after  he  has  closed  his 
case  in  chief,  to  offer  evidence  tending  to  deny, 
limit  or  qualify  a  fact  first  brought  into  the  case 
by  bis  adversarv,  or  to  contradict  a  statement 
made  by  one  of  his  witnesses,  is  a  strict  legal 
right,  and  one  which  it  is  error  to  deny. 

French  v.  HaU,  119  U.  8.  152  (80:  875); 
Winched  ▼.  Winehell,  1  Cent.  Rep.  285, 100  N. 
Y.  159;  Ankersmit  v.  Tuch,  114  K.Y.  51;  Asap 
▼.  Eay,  89  Pa.  77;  Eaytoard  v.  Draper,  8 
Allen,  551;  KerU  v.  Lincoln,  82  Yt.  591; 
Oandy  v.  Early,  80  Neb.  188. 

Tbe  testimony  should  have  been  received  on 
the  ^und  that  it  was  an  omitted  part  of  an 
admission  made  by  defendant,  the  other  part  of 
which  bad  been  used  against  it 

Mutual  Ben.  L.  ins.  Co.  v.  Newton,  89X7. 8w 
22  Wall.  82  (22:  793);  Orattan  v.  Metropolitan 
L.  Ins.  Co.  92  N.  Y.  274,  284. 

It  was  error  to  strike  out  tbe  testimony  as  to 
the  average  run  during  November,  tbe  ques- 
tion having  been  asked  and  answered  without 
objection. 

Quin  V.  Lloyd,  41  N.  Y.  849. 

It  was  error  to  rejed  the  testimony  of  Mr. 
Inman,  defendant's  general  manager,  as  to  the 
daily  capacity  of  tbe  mUl. 

StiUweU  d B.  Mfg.  Co.y.  Phelps,  180  U.  & 
520(82:  1085). 

Tbe  court  erred  in  refusing  to  permit  de- 
fendant to  show  that  tbe  words  '*dailv  capac- 
ity" in  the  contract  meant  a  day  of  twen^ 
working  hours. 

Scotland  County  v.  HiU,  112  U.  8.  188  (28: 
092);  Hostetter  v.  Park,  187  U.  8.  80,  40  (84: 
568,  572):  Uumfi^  v.  DaU,  7  El.  &  BL  266; 
Hutchinson  v.  Tatham,  L.  R  8  C.  P.  482; 
Sims  ▼.  United  States  Trust  Co.  85  Hun,  688. 

Before  a  usage  can  be  incorporated  into  the 
contract  it  must  be  shown  that  tbe  parties  had 
either  actual  or  constructive  knowledge  of  it. 

MeMasters  v.  Pennsylvania  E,  Co.  69  Pa. 
874;  WaUs  ▼.  Bailey,  49  N.  Y.  464;  United 
States  L.  Ins.  Co.  ▼.  Advance  Co.  80  III  549. 

It  was  competent  to  prove  by  oarol  evidence 
that  tbe  word  "dav"  or  "dsilv''  used  in  tbe 
written  contract  had  a  peculiar  or  technical 
meanmg  in  the  business  to  which  the  contract 

Hinion  ▼.  Locke,  5  RUl,  487;  NewhaU  v.  Ap- 
pUton,  8  L.  R.  A.  859.  114  N.  Y.  140;  Smith 
Y.  Clews,  4  L.  R.  A.  892, 114  N.  Y.  190;  Qrani 
V.  Maddox,  15  Mees.  &  W.  787;  Uobineon  v. 
UnitedStates,  80  U.  8.  18  Wall  868  (20:  658): 
Bradley  ▼.  Washington  A.  d  G.  Steam  Packet 
Co.  88  U.  8.  13  Pet  89(10:  72):  Myers  y.  Sari, 
8  El.  &  El.  806;  Coehran  v.  Betberg.  8  Espi 
121;  Lowe  Y.  Lehman,  16  Ohio8t.  179. 


^aeoiiftruetfofictf  eontroctt,  see  noU  to  Adams  v. 
Otterhaok,  14:  80S. 

Am  UitxeeptUm,  when  must  'bet(aun,to'beaiwMa'' 
Me  on  review,  see  note  to  Phelps  v.  Mayer,  14:  643. 

As  towhatXMTtieviaflrUy  in  exeeptions  is  necessary 
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in  order  to  a  review  in  appellate  eourU  see  note  to 
Moore  v.  Bank  of  Metropolis,  10:  ITS. 

As  to  what  questions  the  United  States  Supreme 
Court  wOl  review  on  writ  of  error;  bitt  of  eopeeptUms, 
see  note  to  Parks  v.  Turner,  18:  88S. 
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the  defeDdant  moved  that  the  court  direct  a 
yerdict  for  it,  on  the  ground  Uiat  the  plaintiff 
had  been  guilty  of  contributory  negligence  in 
walking  across  the  bridge  in  the  manner  he 
did,  and  also  upon  the  ground  that  he  was  a 
trespasser  on  the  bridge,  and  it  was  necessary 
for  him  to  prove  gross  negligence  on  the  part 
of  the  defendant.  The  motion  was  denied, 
and  the  defendant  excepted. 
The  court,  in  its  charge,  put  the  question 
[475]  fairly  before  the  jury,  and  among  other  things 
told  them  that  on  the  question  whether  it  was 
"■  a  prudent  thing  for  the  plaintiff  to  walk  across 
■-  the  bridge  in  the  manner  be  did,  and  not  see 
the  en^ne  approaching  until  it  was  directly 
'  .  upon  him,  they  had  the  right  to  take  into  con- 
'  sideration  the  statement  which  he  said  was 
made  to  him  by  the  boss,  that  it  was  safe  for 
him  to  crosb  at  that  time,  and  tbat  no  engine 
would  cross  the  bridge  until  about  balf-past  7 
o'clock.  To  that  portion  of  the  charge  the 
defendant  excepted, but  not  toany  otherportion. 
We  concur  with  the  view  of  Judge  Coxe,  in 
his  opinion  on  the  motion  to  set  aside  the  ver- 
dict that  the  question  of  the  plaintiff's  negli- 
gence was  one  of  fact,  and  was  submitted  to 
jury  under  instructions  as  favorable  to  the  de- 
fendant as  it  could  expect;  and  that  the  testi- 
mony of  the  plaintiff  that  the  boss  or  foreman 
of  the  defendant  had  told  him  that  no  train 
or  engine  would  come  over  the  bridge  until 
about  7  or  half- past  7  o'clock,  was  properly  to 
be  taken  into  consideration  by  the  jury  in'  de- 
termining ^e  question  whether  the  plaintiff 
was  negligent  in  not  seeing  the  engine. 

We  concur  also  with  the  view  of  the  Circuit 
Court  of  Appeals,  in  the  opinion  of  tbat  court, 
given  by  Judge  Lacombe,  that  it  was  fairly  a 
question  for  the  jury  to  determine,  whether  or 
not  it  was  negligence  on  the  part  of  the  plain- 
tiff, not  to  keep  a  lookout  for  a  comine  engine, 
in  view  of  the  assurance  of  the  boss  that  Uiere 
was  none  to  come;  and  that  the  case  is  quite 
within  the  decisions  in  Bradley  v.  New  York 
Cent.  AB.R  R  Oa.,e^N.Y.  W,  and  Olden- 
hv/rgjr.  New  Jerk  Gent,  db  H.R.R.  Co.  124 
N.  Y.  414. 

The  judgment  is  affirmed,  and  the  cause  re- 
manded to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York, 
for  further  proceedings,  as  required  by  §  10 
of  the  Act  of  March  8,  1891.  26  Stat,  at L.  829. 
Mr.  Juitiee  Brewer  and  Mr,  Justice  Brown 
dissented  on  the  ground  that  the  Circuit  Court 
should  have  directed  a  verdict  for  the  defend- 
ant because  the  plaintiff  had  been  guilty  of 
contributory  negligence. 


[476] 


THE  CHATEAUGAY  ORE  &  IRON  COM- 
PANY,  Pyr>  in  Err., 

V, 

THEODORE  A.  BLAEB. 
<8ee8.C.  Reporter*!  ed.  i7e-l88.) 

TBtHm&n^flrwn  bookt,  when  admiuM&^^ndan 
pf  an  eaopert^tsitinumy  in  rebuttM  mri- 
denee  qf  euttom-^muffleient  esteepHan. 

1.  In  an  action  to  reoover  the  price  of  a  cmahlng 


mill  boot  hj  plalniiff  for  def endaot 
guaranteed  to  be  of  a  certain  oapaottj' the  < 
mony  of  a  witness  sent  by  plaiirtW  to 
tend  Its  erection  and  observe  its  wortdBgi^H  to 
the  fulfillment  of  the  iroaruitee.  gtvee  tnm 
books  kept  at  his  snar^eetioo  by  defieodaBC^cA- 
cers,  which  showed  the  cafwdtf  of  the  all  ■ 
observed  by  the  witness,  is  adndBlble. 
2.  The  amonnt  of  knowledge  whiek  a  wttmrn 
must  posseas  before  a  party  is  enttrted  to  ta 
opinion  as  an  expert,  is  a  matter  wUeh  mat  b« 
left  largely  to  the  discretion  of  the  trial  coaiu 
and  its  rulloir  thereon  will  not  be 
less  clearly  erroneous. 

8.  After  the  plaintiff  bas  dosed  bis 
rebuttal  of  defendants  teetimooy.  the  riste  of 
defendant  to  introduce  testimooy  Is  Umted  t» 
the  new  matters  brought  out  in  the  retwttaL 

4.  Where  the  trial  court  excludes  testimony  of  s 
custom  on  the  ground  that  it  is  offered  to  prov* 
a  local  custom  and  is  inadmissible  to  rmrj  •  eoo- 
tract  unless  it  was  known  to  both  partiet.  coos- 
sel  should  inform  the  court  tbat  he  offen  k  m 
prove  a  general  custom,  if  that  Is  the  ewe,  m 
order  toavail  hlmsdf  of  his  exoeptloii  to  its  ex- 
clusion. 

6.  Asingie  exception  to  a  refusal  of  the  coon  to 
charge  eighteen  special  instrucUons  requesnd  to 
the  iury,  is  not  sufficient. 

[No.  18^.] 
Argued  March  i,  7,  JS9g.    Decided  AfrU  H 

189t, 

F  ERROR  to  the  Circuit  Court  of  tte 
United  Stotes  for  the  Southern  District  of 
New  York,  to  review  a  judgn>ent  in  favor  o( 
plaintiff,  Theodore  A.  Blake,  against  the 
Chaleaugay  Ore  &  Iron  Company  for  a  bk- 
ance  due  for  the  manufacture  of  a 
machine.    Affirmed, 


Statement  by  Mr.  JuUice  1 

The  defendant  in  error,  plaintiff  below,  ii  s 
manufacturer,  engaged  in  the  mannfsciait 
and  sale  of  a  crushing  machine  known  at  tW 
"Blake"  crusher.  Plaintiff  in  error,  defewiut 
below,  owns  and  operates  a  lane  mine  of  in» 
ore  in  Clinton  county,  New  York.  la  \9Si 
and  1882  plaintiff  built  for  defendant  a  crBsk- 
ing  mill  of  200  tons  capacity  per  day,  wbkk 
was  accepted  by  the  defendant  and  satkfacft^ 
rily  used  for  years.  The  operatkiQ  o(  tkk 
crusher  and  its  adaptability  to  the  boiisw 
necessities  of  the  defendant  were  thus  faBr 
disclosed  to  the  latter  by  ita  ezperifoes  of 
these  years.  With  this  experience  and  kaevl- 
edge,  the  following  contract  was  entcied  iMs 
between  the  partis: 


«< 


Memorandum  of  agreement  made  aad  ca- 
tered into  this  detb  day  of  March,  IM 
between  Theodore  A.  Blake,  of  B«« 
Haven,  Conn.,  and  the  CbateauffavOveA 
Iron  Co.,  of  Plattsburg,  New  YoA. 

"Theodore  A.  Blake,  oarty  of  the  first  psn. 
in  consideration  of  one  dollar  to  him  in  kasd 
paid  and  of  other  consideratioDa,  ooraasn 
and  agrees  to  furnish  the  Chateangay  Ore  k 
Iron  Co.  with  a  crushing  plant,  gutraB<ceb( 
capacity  of  six  hundred  tons  dally,  croibcd- 
to  pass  through  a  round  hole  ^ths  of  aa  iae^ 
in  diameter,  consisting  of  the 


Non.— JLf  to  when  a  ewAom  i»  void  at  unreoson- 
ahle  €r  aoaimi  law,  see  fiot«  to  Walker  t.  Western 
l^ransp.  Co.  18: 198. 

As  to  ueage  as  eontroUing  or  varying  demand^ 
ftlO 


fiotfee,  and  days  cfgraee  on 
of  proof  to  est43Mtsh  usage: 
to  Mills  V.  Bank  of  United 
As  to  admissQHUty  of  proof 


State*.  •:  fin 


to 
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OS,  screens,  elevators,  shafting,  hangers,  pul- 
leys, couplings,  collars  and  Mlts,  in  accord- 
tncT  with  the  specifications  hereunto  annexed 
iDd  drawings  already  suhmitted,  delivered 
free  on  board  cars  at  places  of  manufacture, 
together  with  full  detailed  plans  of  building 
for  said  crushing  plant  and  arrangement  of 
crushing  machinery  therein,  and  that  he  will 
send  a  competent  man  to  superintend  the  plac- 
iDg  and  erection  of  the  machinery  without 
extm  charge,  except  for  board  and  traveling 
expenses,  and  an  experienced  man  to  put  on 
all  belts,  on  same  terms,  for  the  sum  of  twenty- 
fire  thousand  five  hundred  dollars. 

*'And  the  said  Ohateaugay  Ore  &  Iron  Oo.» 
party  of  the  second  part,  In  consideration  of 
the  premises  and  other  considerations,  agrees 
to  pay  the  said  Theodore  A.  Blake  or  his  or- 
der one  half  the  amount,  viz,  twelve  thous- 
and seven  hundred  and  fifty  dollars,  on  pre- 
sentation of  the  bills  of  lading  for  the  sixteen 
crushers  at  the  said  company^s  ofQce  and  the 
remainder  when  the  machinery  is  successfully 
ruDDing. 

"Theodobb  a.  Blakb. 
"Chatbaugay  Obe  &  Iron  Co., 
"By  A.  L.  Ikman,  Gen'l  M'g'r." 

The  first  half  of  the  purchase  price  was  paid 
at  the  stipulated  time.  The  crushing  plant 
was  completed  and  put  in  operation  about  the 
Ist  of  October,  1886.  On  October  7,  defend- 
ant paid  plaintiff  $2,500;  on  October  27, 
$2,500;  and  about  the  9th  of  November, 
12.500  in  addition;  making  $7,500  paid  after 
tbf ^  completion  of  the  plant  and  the  com- 
mencement of  its  operation,  and  leavix^  a 
balance  under  the  contract  of  $5,250.  for 
'Which  suit  was  brought.  Another  suit  was 
also  commenced  for  extras  and  the  expenses 
of  the  superintendent  The  two  were  consol- 
idated by  order  of  the  court  and  proceeded  to 
trial  as  one.  Verdict  and  judgment  were  in 
favor  of  the  plaintiff  for  $9,574.58;  to  reverse 
which  Judgment  the  defendant,  plaintiff  in 
error,  sued  out  this  writ  of  error. 


Meurt,  Edmimd  Wetmore  and  Frank 
E.  Smith,  for  plaintiff  in  error: 

The  memorandum  books  from  which  the 
witness  Brown,  was  allowed  to  testify  were 
not  competent  evidence  against  the  Iron  Com- 
Pwiv. 

New  Fork  v.  Second  Ave.  R,  Co,  8  Cent.  Rep. 
628. 102  N.  Y.  572:  Chaffee  y.  United  States,  85 
U.8.18WalL516(21:  908). 

The  books  were  not  competent  as  admissions 
or  declarations  made  by  agents  of  the  Iron 
Company. 

GreenL  Bv.  g  118;  Forthwestem  XT.  Packet 
Co,  V.  Qough,  §7  U.  8.  20  Wall.  528  (22:406); 
^VidkAurg  d  M.  R  Co.  v.  a  Brim,  119  U.  8. 
99(80:  299);  QoeU  ▼.  Bank  ofKaneae  City,  119 
U.  a  551  (80:  615). 

Assoming  that  the  foremen  of  the  mill  were 
b  an  respects  the  servants  of  the  Iron  Com- 


pany, it  was  not  within  the  scope  of  their  au- 
thority to  make  admissions  which  should  be 
evidence  against  their  employer. 

First  Unitarian  Soe.  v.  Faulkner^  91  U.  & 
415  (28:  288). 

The  refusal  of  the  court  to  allow  defendant 
to  avail  itself  of  the  memorandum  books,  after 
plaintiff  had  used  them  against  it  was  error. 

Marshall  v.  Davies,  78  N.  Y.  414. 

The  right  of  a  party  after  he  has  closed  his 
case  in  chief,  to  offer  evidence  tending  to  deny, 
limit  or  qualify  a  fact  first  brought  into  the  case 
by  his  adversarv,  or  to  contradict  a  statement 
made  by  one  of  his  witnesses,  is  a  strict  legal 
right,  and  one  which  it  is  error  to  deny. 

French  v.  HaU,  119  U.  8.  152  (30:  875); 
Winehell  ▼.  Winehell,  1  Cent.  Rep.  285, 100  N. 
Y.  159;  Ankersmit  v.  Tueh,  114  JS.  Y.  51;  Asap 
V.  Eay,  89  Pa.  77;  Eaytoard  v.  Draper,  8 
Allen,  551;  Kent  v.  Lincoln,  82  Yt.  591; 
Oandy  v.  Early,  80  Neb.  188. 

The  testimony  should  have  been  received  on 
the  ^ound  that  it  was  an  omitted  part  of  an 
admission  made  by  defendant,  the  other  part  of 
which  had  been  uped  against  it 

Mutual  Ben.  L.  ins.  Co.  v.  Newton,  89X7. 8. 
22  Wall.  82  (22:  793);  Qrattan  v.  Metropolitan 
L.  Ins.  Co.  92  N.  Y.  274,  284. 

It  was  error  to  strike  out  the  testimony  as  to 
the  average  run  during  November,  the  ques- 
tion having  been  asked  and  answered  willioat 
objection. 

Quin  V.  Lhyd,  41  N.  Y.  849. 

It  was  error  to  reject  the  testimony  of  Mr. 
Inman,  defendant's  general  manager,  as  to  the 
daily  capacity  of  the  mill. 

StiUwell  db  B.  Mfg.  Co.  y.  Phelps,  180  U.  8. 
520(82:  1035). 

The  court  erred  in  refusion  to  permit  de- 
fendant to  show  that  the  words  '*dailv  capac- 
ity" in  the  contract  meant  a  day  of  twenty 
working  hours. 

Scotland  County  v.  EiU,  112  U.  8.  188  (28: 
892);  Uostetter  v.  Park,  187  U.  8.  80,  40  (84: 
568,  572);  Uumfi^  v.  DaU,  7  El.  &  BL  266; 
Hutchinson  ▼.  Tatham,  L.  R  8  C.  P.  482; 
Sims  Y.  United  States  Trust  Co.  85  Hun,  688. 

Before  a  usage  can  be  incorporated  into  the 
contract  it  must  be  shown  that  the  parties  had 
either  actual  or  constructive  knowledge  of  it. 

MoMasters  y.  Pennsylvania  E.  Co.  69  Pft. 
874;  WaUs  y.  Bailey,  49  N.  Y.  464;  United 
States  L.  Ins.  Co.  y.  Advance  Co.  80  III  549. 

It  was  competent  to  prove  by  oarol  evidence 
that  the  word  "dav"  or  "dailv'*  used  in  the 
written  contract  had  a  peculiar  or  technical 
meanmg  in  the  business  to  which  the  contract 

Tplftted 

Hinion  v.  Lo6ke,  5  Hill.  487;  NowhaU  v.  Ap- 
pUton,  8  L.  R.  A.  859,  114  N.  Y.  140;  Smith 
Y.Clem,  4  L.  R.  A.  892. 114  N.  Y.  190;  Grant 
Y.  Maddox,  15  Mees.  &  W.  787;  Robinson  v. 
United  States,  80  U.  8.  18  Wall  868  (20:  658); 
Bradley  Y.  Washington  A.  d  0.  Steam  Packet 
Co.  88  U.  8.  18  Pet  89(10:  72);  Myers  v.  Sari, 
8  El.  &  El.  806;  Cochran  v.  Betberg,  8  Esp. 
121 ;  Lowe  Y.  Lehman,  16  Ohio  8t.  179. 


^contUruetlcnof  eonUraets,  see  note  to  Adams  v. 
OtterlMusk,  14:  80S. 

'Aa  to  exception,  when  must  he  tofcen,  to  he  aoafla- 
lie  on  review,  see  note  to  Phelps  v.  Mayer,  14:  643. 

^  toWhatpartieuiarity  in  exceptions  is  necessary 

tuu.s. 


in  order  to  a  review  in  appeOale  courU  see  note  to 
Moore  v.  Bank  of  Metropolis,  10:  172. 

As  to  what  questions  the  United  States  Supreme 
Court  wiU  review  on  writ  of  error;  bitt  of  eopcoptUms, 
see  note  to  Parka  v.  Turner,  18:  88S. 
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SUFBEMB  COUBT  OF  THE  UmITED  StATBS. 


Ooc  Tkui. 


It  was  error  to  exclude  evideDce  tending  to 
establish  defendant's  counterclaim. 

If  a  person  sells  macbineir  to  be  used  for 
a  particular  purpose,  and  to  obtain  a  particular 
profit  by  that  use,  and,  knowing  the  purpose 
and  the  profit  intended  by  the  other  party,  he 
warrant  that  machinery  equal  to  the  work, 
may  reasonably  and  Justly  be  held  liable  for 
theprofits  lost  if  his  warran^  be  broken. 

Wood's  Mayne,  Damages,  §  227;  Simpwn  t. 
London  d N.W,  Z^. Oi.  L.  R.  1  Q.  B.  Div.  274; 
Wakeman  v.  Wheder  d  W.  Mfg.  Co.  2  Cent.  Rep. 
180,  101 N.  Y.  205, 209.  210;  Beeman  v.  Banta, 
118  N.  Y.  688;  8afyry  v.  Ingenoll,  46  Hun, 
176;  PasHnger  v.  Thorbum,  34  N.  Y.  634; 
White  ▼.  Miller,  71  N.  Y.  118;  Booth  v.  Spuy- 
ten  Duyml  BoU.  MiU  Co.  60  N.  Y.  487. 

The  bill  of  exceptions  must  be  presumed  to 
contain  all  the  evidence  offered  on  the  trial 
material  to  the  questions  of  law  arising  upon  it. 

PerkiM  v.  HiU,  56  N.  Y.  87.  01;  Malpin  v. 
Phctnix  Ine,  Co.  118  N.  Y.  165. 

The  fact  that  the  bill  of  exceptions  does  not 
oontain  all  the  evidence  will  not  ju8tify  the 
court  in  holding  that  the  errors  committed  on 
the  trial  were  harmless. 

OUmer  ▼.  HigUy,  110  U.  8. 47  (28:  62);  Vicke- 
hurg  d  M.  B.  Co.  v.  C^Brien,  119  U.  8. 99,  108 
(80:  299,  800);  Foote  v.  Beeelior,  78  N.  Y.  156. 

Meeen,  L.  E.  Chittenden  and  R.  D. 
Mussey*  for  defendant  in  error: 

Whether  the  rulings  were  proper  can  only  be 
determined  by  an  examination  of  the  whole 
evidence,  only  a  fraction  of  which  appears  in 
tlMreconl. 

Springfield  F.  d  M.  Ine.  Co.  v.  8ea,  88  U.  8. 
21  WalL  158  (22:  596);  Duncan  v.  TheFraneie 
Wright,  106  U.  8.  881  (26:  1100). 

There  was  no  error  in  excluding  the  evidence 
•f  Weed  and  Inman. 

Jfortfiweetem  U.  Packet  Co.  v.  Clough,  87  U. 
B.  20  Wall.  628  (22:  406);  SttllweU  d  B.  Mfg. 
Co.  V.  Phclpe,  130  U.  8.  520  (32:  1035). 

When  the  request  to  charge  involves  a 
number  of  propositions,  the  exception  fails 
unless  the  excepting  party  is  entitled  to  have 
all  the  propositions  charged. 

Harney  v.  Tyler,  69  U.  8.  2  WalL  828  (17: 
871):  V/0TthingU>n  v.  Maeon,  101  U.  8.  149 
(25:848);  MouUyr  ▼.  American  L.  Ins.  Co.  Ill 
tJ.  8. 886  (28:  447);  Jones  v.  BuckeU,  104  U.  8. 
654  (26:  841);  Beaver  y.  Taylor,  93  U.  8. 46(23: 
797);  Duncan  v.  The  Francis  Wright,  105  U.  8. 
881  (26: 1100). 

To  render  an  exception  available  it  must  ap- 
pear aflSrmatively  that  the  ruling  excepted  to 
affected  or  might  have  affected  the  decision  of 
the  case. 

Florida  B.  Co.  v.  Smith,  88  U.  8.  21  Wall. 
255(22:  518). 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  question  in  this  case  is  whether  or  not 
the  plaintiff  fully  performed  his  contract  of 
March  v6,  1886.  The  contract  stipulated  for 
payment  of  one  half  of  the  price  before,  and 
the  other  half  when,  the  machinery  was  com- 
pleted and  successfully  nmning.  Kow,  in  ad- 
'dition  to  the  full  payment  of  the  one  half, 
substantially  three  flfUis  of  the  other  was  paid 
in  three  successive  payments;  the  first  within 
one  and  the  last  not  until  six  weeks  after  the 
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commencement  of  actual  opermtSooi.  Tbcrr 
is  significance  in  these  latter  pajtnu. 
While  not  conclusive  on  the  company,  thOT  i». 
dicate  that  in  its  judj^:ment,  for  a  wUle  at 
least,  the  plant  fullv  satisfied  all  tbeoooditioea 
of  the  contract,  and  are  properly  to  be  ooMid- 
ered  in  determining  the  m^its  of  the  deCcMe 
made  to  this  action.  Tl»  t  defense  is,  tittt  the 
plant  was  improperlv  and  unskillfally  cod*  i 
structed,  of  weak  and  defective  paiu,  of  m^ 
terial  not  adapted  to  the  work  which  it  was 
designed  to  perform,  and  that  its  actod  work- 
ing capacity  did  not  exceed  850  ions  a  day. 
The  answer,  bei^des  its  defensive  allegatkna. 
contained  a  counter-claiuL     ^ 

The  first  matter  we  notice  is  the  alleffd 
error  in  the  testimony  of  Charles  8.  Biown, 
who,  from  certain  account  books  which  he 
presented,  was  permitted  to  testify  as  to  the 
actual  working  of  the  pUint  between  October 
18  and  November  7,  giving  in  that  te^iBOoy 
the  actual  hours  the  plant  was  workiBff.tb« 
number  of  tons  cnislied.  the  hours  of  dflliy, 
and  the  causes  therefor.  This  witiwB  vis 
sent  by  Mr.  Blake  to  superintend  the  Cfcdto 
of  the  plant,  to  watch  its  workings  wbr« 
completed,  and  to  make  any  needed  repain, 
i  m  pro vements,  or  changes.  At  his  sng^MOo. 
after  the  plant  commenced  work,  the  defewi- 
ant's  superintendent  directed  the  foresen  of 
the  mill  to  keep  these  books.  The  fottam. 
of  whom  there  were  four,  generally  made  the 
entries  on  the  books,  though  sometimes  Brovi 
did  the  writing  at  their  dictadon.  The  catries 
were  made  daily;  at  least,  that  was  tbeiotea- 
tion  and  the  general  practice.  .  The  amoostof 
ore  crushed,  as  disclosed  by  these  books,  cor 
responded  within  a  few  tons  with  the  aadoal 
testified  to  by  the  ot&cers  of  the  dtfeodsl 
company.  Brown  liimself  was  present aiibe 
mill  most  of  the  time  during  the  day,  and  had 
a  general  knowledge  of  the  accuracy  cf  these 
entries,  so  far  as  respects  the  work  during  thsi 
time.  We  think  the  testimony  was  competeoL 
The  books  were  kept  bv  the  directioo  of  the 
defendant's  superintendent,  and  the  eocries 
made  by  its  foremen.  They  were  inteoded  to 
be,  and  in  fact  generally  were,  cootempoit> 
neous  with  the  mstters  stated;  and  their  rab- 
stantial  accuracy  is  corroborated  by  the  per 
sonal  knowledge  of  the  witness,  and  the  netf 
coincidence  of ^  the  general  result  with  that 
vouched  for  by  the  defendant.  They  may  oot 
have  been  ac(x>unt  lx>oks  of  the  defendant,  it 
the  technical  sense  of  the  term,  such  ai  in 
generally  admissible  against  a  party,  bat  tbfr 
were  memoranda  made  under  the  directioii  d  -|^ 
the  defendant  for  the  purpose  of  ptcsei  f  iiig  > 
record  of  certain  facts,  and  made  under  fndk 
circumstances  as  to  be  worthy  of  a  measure  of 
credence  as  against  it 

A  second  matter  is  this:  The  general  bas- 
ager  of  the  defendant  was  asked  what,  in  b  i 
judgment,  was  the  daily  capacity  of  the  mtll 
This  question  was  objected  to  on  the  ground 
that  the  witness  was  not  shown  to  be  comprtTOi 
to  testify  as  an  expert,  which  objection  ««• 
sustained.  How  much  knowledge  a  witotf 
must  possess  before  a  party  is  entitled  lo  bi» 
opinion  as  an  expert  is  a  matter  whidi,  in  the 
nature  of  things,  most  be  left  largely  to  the 
discretion  of  the  trial  court,  and  iu  ruHair 
thereon  will  not  be  disturbed  unlesi  desHy 
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erroDeoos  BHUtoell  d  B.  Hfg,  Co,  ▼.  PMpa, 
]30n.  S.  520  [82:  10351;  Montana  R  Co.  y. 
Warren^  187  U.  S.  848  [84:  681];  Inland  A  3. 
Coattina  Co.  ▼.  Tolsan,  189  U.  8.  651  [35: 270]. 
This  witness  testified  that  he  had  been  gen- 
eral manager  of  the  defendant  company  for 
six  years;  and  that  he  was  at  the  mill  as  often 
ts  twice  a  month,  and  usually  went  there  once 
t  week.  He  does  not  appear  to  have  been  a 
practical  machinist,  or  to  have  bad  any  special 
knowledge  of  mining  or  crushing  machinery. 
He  was  not  superintendent  of  the  workings  of 
the  mine  or  of  the  machinery,  and  does  not 
claim  to  have  been  there  regularly,  or,  indeed, 
oftener  than  once  a  week,  ana,  as  general 
manager,  was  apparently  more  employed  in 
the  financial  and  outside  ousiness  affairs  of  the 
company  than  in  the  details  of  the  mlningor 
the  practical  workings  of  the  machinery.  We 
think  the  ruling  of  tne  trial  court  in  excluding 
his  opinion  was  right;  at  any  rate,  it  cannot 
be  adjudged  clearly  erroneous. 

Another  matter  is  also  complained  of,  and 
to  a  clear  uoderstandiog  of  this  questiun  the 
coarse  of  the  trial  must  oe  stated.  The  plain- 
tiff opened  by  proving  the  construction  of  the 
mill,  and  in  a  general  way,  that  it  had  the  ca- 
pacity of  600  tons  daily,  and  also  the  pay- 
meniB  by  the  defendant.  He  then  rested,  and 
the  defendant  introduced  testimony  to  show 
that  the  mill  was  not  of  the  stipulated  capacity, 
and  explaining  the  circumstances  of  the  sub- 
lequent  payments.  This  included  evidence  of 
the  actual  workings  of  the  mill  from  the  1st 
of  October,  1886,  to  the  1st  of  January,  1888. 
the  diflBculties  that  were  encountered  in  its 
^]  working,  the  stoppages,  what  was  done  on 
iQcb  occasions,  and  tbe  efforts  to  remedy  sup- 
posed defects,  as  also  the  opinions  of  competent 
witnesses  as  to  its  capacity.  In  other  words, 
it  went  fully  into  the  matter  of  the  actual 
workings  of  the  mill,  and  its  alleged  incapa- 
city to  do  the  stipulated  amount  of  crushing. 
Id  rebuttal,  plaintiff  called  the  witness 
Brown,  who  gave  tbe  testimony  heretofore  re- 
ferred to  from  the  memorandum  books.  It 
appeared  from  his  testimony  that  the  books 
had  been  kept  from  October  18  till  he  left,  in 
Blarch  following.  He  had  made  out  from 
them  a  statement  of  the  facts  respecting  the 
workings  of  the  mill  from  October  18  to  the 
7th  of  November,  which  he  had  forwarded  to 
the  plaintiff,  and  the  details  of  that  statement. 
ts  verified  by  the  books,  was  tbe  sum  and 
■obstance  of  bis  testimony.  After  he  had  fin- 
ished, and  the  plaintiff  had  rested  in  his  re- 
hattal,  the  defendant  called  a  witness  named 
Hall,  who  testified  that  he  had  examined  the 
books  and  he  was  then  asked  what  the  average 
ran  per  hour  was  for  the  months  of  Novem- 
ber, December,  and  January  separately,  as 
shown  by  those  books.  This  testimony  was 
objected  to  and  ruled  out,  and  of  this  defend- 
ant now  complains.  «  We  think  the  ruling  of 
the  court  was  right.  If  the  defendant  had  a 
ri^bt  after  tbe  plaintiff  had  closed  his  case  in 
rebuttal  to  introduce  any  testimony  at  all, 
•uch  right  was  limited  to  tbe  new  matters 
brought  out  in  the  rebuttal:  and  while  the  fact 
of  the  existence  of  these  books,  and  that  they 
were  kept  for  several  months  was  then  dis 
dosed  for  the  first  time,  the  only  matters 
therefrom  presented  to  the  consideration  of 
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the  jury  were  those  transpiring  between  Octo- 
ber 18  and  November  7.  As  to  those  matters, 
the  witness  Hall  was  given  full  liberty  of  tes- 
tifying, and  that  certainly  was  as  far  as  the* 
deiennant's  rights  extended.  These  booksi 
were  its  own  k^ks;  at  least,  made  by  its  own 
employes  under  tbe  direction  of  its  superin- 
tendent. It  did  not  offer  them  when  it  was 
making  its  defense,  and  the  fact  that  certain 
portions  of  them  are  brought  to  the  attention 
of  the  jury  on  plaintiff's  rebuttal  did  notentitle 
it  thereafter,  and  after  the  plaintiff  had  finally 
closed  his  testimony,  to  present  thei^'^bole 
matter  of  these  books  in  evidence. 

Still  another  matter  is  this:  Defeiidant 
called  as  a  witness  Smith  M.  Weed,  who  testi- 
fied that  he  was  a  lawyer,  but  not  in  actual  [486J 
practice,  and  had  not  been  for  eight  or  ten 
years;  that  he  was  one  of  the  defendant's 
directors;  that  he  was  interested  in  mining  iron 
ore;  and  that  that  had  been  his  principal  busi- 
ness and  taken  most  of  his  time  for  the  past 
twenty  years.  He  was  then  asked  this  ques- 
tion: "What  is  understood  by  a  day  in  the 
iron  mining  business  ?  "  tbe  defendant's  counsel 
saying  that  he  offered  to  prove  the  independ- 
ent fact  that  a  day  means  two  shifts  of  ten 
hours  each  in  iron  mining.  This  testimony 
was  offered  for  the  purpose  of  interpreting  the 
stipulation  in  the  contract  guaranteeing  a 
capacity  of  600  tons  daily. '  'In  other  words, 
the  defendant  sought  to  prove  by  this  that  the 
contract  was  for  a  mill  capable  of  crushing  600 
tons  in  twenty  hours,  insteid  of  twenty-four 
hours.  This  testimony  was  objected  to,  and 
the  ruling  of  the  court  wa6  stated  in  these 
words:  "  I  do  not  think  that  it  is  admissible 
unless  you  propose  to  show  that  that  local  cus- 
tom was  known  to  both  contracting  parties." 
Evidently  tbe  court  understood  that  a  local  and 
not  a  genera]  custom  was  sought  to  be  proved.  * 
It  is  true  tbe  question  is  ^neral  in  its  terms: 
but  for  some  reason,  not  altogether  apparent — 
perhaps  from  the  course  of  the  testimony  of 
this  witness— the  court  understood  the  question  . 
CO  be  directed  to  a  merely  local  usage,  to  wit, 
that  obtaining  in  the  mine  of  which  the  witness 
hbd  been  speaking.  If  it  was  such  local  usage, 
the  court  was  right  in  holding  that  it  could 
not  affect  the  meaning  of  the  terms  used  in  the 
contract  unless  known  to  both  parties.  If  a 
custom  prevailing  generally  there  majr  be  a 
presumption  of  knowledge;  and  the  testimony 
might  have  been  competent  without  anything 
directly  bringing  home  knowledge  of  it  to  the 
plaintiff.  If  the  court  misunderstood  the 
scope  of  the  question,  counsel  should  have  cor- 
rected the  misunderstanding  at  tbe  time;  but, 
simply  noting  an  exception,  they  passed  on  to 
a  further  and  different  examination.  They 
were  notified  that  the  court  was  ruling  on  an 
offer  to  prove  a  local  custom.  If  that  was  not 
what  they  sought  to  prove,  they  should  then 
have  stated  the  fact.  Saying  nothing,  it  must 
be  held  that  the  court  properly  interpreted  the 
scope  of  the  offer,  and  it  will  not  do  now  to 
say  that  the  language  of  the  question  is  broad 
and  comprehensive,  and  that  the  court  ruled  [4871 
out  evidence  of  a  general  custom  and  under- 
standing in  the  mining  business  as  to  the  mean- 
ing of  a  common  word.  When  the  general 
manager  of  the  company  was  thereafter  on  tbe 
stand  a  substantially  similar  question  was  put 
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to  bim  by  coanBeU  and  ao  objection  was  ana- 
iained  without  any  comments  by  the  coart 
Of  course,  if  that  ruling  stood  by  itself  its  cor- 
rectness might  have  to  be  determined  by  all 
implied  In  the  question;  but  In  view  of  that 
which  hid  preyiously  passed  we  think  it  fair 
to  hold  that  the  court  was  simplv  continuing 
the  ruling  which  it  previously  made,  and  not 
t bat  it  was  passing  upon  a  oew  and  independ- 
entquestioD.  ' 

We  have  been  not  a  little  embarrassed  by 
this  matter,  and  the  question  is  not  free  from 
difficulty;  but  we  think  the  interpretation  we 
have  given  is  the  correct  one;  at  all  events,  if 
not  the  only,  it  is  a  fair  interpretation  of  the 
proceedings,  and  error  is  not  to  be  presumed. 
The  rulings  of  the  trial  judse  are  to  be  taken 
M  stated  by  him,  and  not  to  oe  carried  beyond 
his  own  statement  unless  clearly  demanded  by 
the  circumstances  of  the  case.  It  is  worthy  of 
note  in  this  connection  that,  according  to  the 
testimony,  defendant's  mill  during  certain 
months  worked  twenty-two  hours  a  day.  And, 
further,  that  in  a  letter  written  by  the  general 
manager  of  the  company  to  plaintiff,  in  1881, 
preliminary  to  the  contract  Under  which  the 
first  crusher  was  furnished  by  plaintiff,  the 
writer  8rys:i"*'What  we  want  is  appliances 
that  will  rrush  (without  roasting)  200  tons  of 
crude  chunk  ore  in  24  hours,  and  stand  the 
racket  month  in  and  month  out  without  break- 
ing  down  and  stoppages.  .  .  .  Now,  if  we 
can  do  the  work  we  speak  of  (200  tons  daily) 
and  dispense  with  rolls  it  is  a  great  desidera- 
tum." Evidently  «'  dailjr  '*  at  that  time  was 
used  in  the  ordinary  significance  of  the  term, 
and  it  would  require  very  satisfactory  testi- 
mony to  show  that  in  this  fitter  contract  it  was 
used  in  a  different  sense.  We  think  it  must  be 
held  that  the  court  did  not  err  in  its  rulings  in 
this  respect. 

The  final  matter  is  concerning  the  instruc- 
tions: To  the  general  charge  no  exceptions 
were  taken.  Eighteen  spmal  instructions 
were  asked,  and  in  respect  to  them  the  bill  of 
exceptions  states:  '*  The  court  did  not  charge 
either  of  said  requests  except  as  he  had  charg^. 
For  the  refusal  of  the  court  to  charge  in  the 
spedflc  language  of  said  hereinbefore-recited 
requests,  the  defendant's  counsel  then  and 
there  duly  excepted."  In  this  way  only  is  any 
exception  taken  to  the  matter  of  the  instruo- 
tiona  But  this  wholesale  exception  is  not 
sufficient  Oonne^ieui  MuU  L.  ln$.  Co,  ▼. 
VnUm  Trutt  Co.  112  U.  8.  250  [28:708];  Bur- 
Urn  V.  Wat  Jeney  Ferry  Co.  114  U.  S.  474  [29: 
2iq^ 

These  are  the  only  matters  presented  for  our 
consideration.    T/t^  Judgment  vtiU  he  affirmed. 


BELFORD,  CLARKE,  ft   COMPANY  XT 

▲L.,  AppU,, 

V. 

CHARLES  SCRIBNER 

(Seea  a  Reporter's ed.  488-fiOB.) 

Eaxeptiont  to  mattei^e  report^vMation  cf  copy- 
rigM'-depoeit  qf  eopiee  with  the  librarian  ef 
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court  as  part  of  the  reoord,  exoepCioaf  takes  br 
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2.  It  is  not  a  good  defense  to  a 
complainants  propertj  rights  tn  a 
book  sold  to  bim  by  the  autiKooB,  wko  !§• 
ried  woman,  that  her  husband  was  tlie  ownerof 
the  book  by  virtue  of  his  marital  rigkii,  vten 
all  t be  iMirtlee  had  acqnleeoed  in  her  ownma»> 

8.  The  statute  as  to  copyright  Is  wabmmtiaMy 
complied  with  when  two  copies  ui  the  book  ai* 
deposited  in  the  oillce  of  the  libmiaa  of  Ooo- 
gress  before  the  expiration  of  ten  days  after  tkt 
publication:  although  the  deposit  took  ptaos 
day  before  the  publication. 

L  The  certificate  of  the  litnmrfan  of 
that  two  copies  of  a  copyrighted  book  we  n- 
ceived  by  him  within  ten  days  after  the  pohttea- 
tiOD  is  competent  evidence,  although  the  cerUi- 
cate  ie  not  under  seal. 

5.  Both  the  unauthorised  printer  and  pubUsher  of 
a  copyrighted  book  are  equally  liable  to  the 
owner  of  the  oopyriirht  for  an  infrtngenMataad 
both  may  be  required  to  account  for  the  proiCi 
of  tbe  unlawful  publication. 

a.  Although  the  entire  copyrighted  work  be  dm 
copied  in  an  infringement,  but  only  pofthna 
thereof,  if  such  portions  are  sointerminrM  wtti 
the  rest  of  the  piratical  work  that  theycaomc 
well  be  distinguished  from  it,  tbe  entire  protik 
realized  by  the  defendants  win  be  given  to  the 
plaintur. 

7.  Where  tbe  Chroutt  Court  found  that  a  ouimui 
copy  of  copyright  had  been  thecHofotefiedM 
proof  and  lost,  it  was  not  error  tn  that  ooort  Id 
grant  an  order  to  plaintUf  to  file  a  certtfled  eopf 
of  copyright  in  place  of  such  pvoof  soiMsai 
lost. 

[No.  226.] 
Submitted  March  tJ^  1S9S.     Bedded  April  H 

1892, 

APPEAL  from  adecree  of  the  Circnlt  Covt 
of  the  United  States  for  tbe  Nortbeni  Dii- 
trict  of  niinois,  granting  a  perpetoal  iojiia» 
tion  to  restrahi  Belford,  Clarke  A  Co.  s<  «<• 
defendants,  tneir  officers  and  agenta,  from  ptb* 
lishing  or  selling  any  copy  of  a  boo^  tbe^ 
described  which  the  decree  adjudged  wm  m 
infringement  upon  the  rights  of  toe  pbiadl 
Charles  Scribner,  as  owner  of  Uiecopyrighiflr 
his  book  entitled  ^'Common  Sense  ta  ttt 
Household:  A  Manual  of  Practical  Homb- 
wifery,  by  Marion  Harland,"  and  for  the  rt> 
covery  of  damages  for  such  infringemeiL  if- 
firmed. 

The  facta  are  stated  in  the  o^nioB. 

Mr,  Hewton  A.  Partrid£«,  for  sppi- 
lants: 

Complainant  was  not  tbe  owner  of  the  oepi- 
rights. 

The  presumption  is  that  the  oommon  b«  li 
in  force  in  the  different  states  unless  the  con- 
trary is  pleaded  and  proved. 

(kouek  V.  BaU,  15  Dl.  963. 

In  case  of  personal  property  aoooired  ate 
marriage  by  the  wife's  means,  todi  pfopertr 


Norm— uls  to  lanD  of  eopuright  as  to  law  reports 

note  to  Wheaton  v.  Peters,  8: 1066. 
OovwrMflUt  suits;  eondWone  amd  extent  of  eopyria^ 
Under  the  Act  of  Oongress  of  March  8, 1887,  •  1, 
614 


providing  that  salts  in  the  IMesal  olroiili( 
shall  be  brought  in  thedtetrtotwberaUiedafsaSMt 
resides,  except  when  the  dtiaaoahip  of  the  partists 
the  jurisdictional  faot»  a  bOi  to  lestoahi  ths  Is- 
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Moogs  absolutely  to  the  busband;  so  that  if  a 
legacy  should  be  given  to  the  wife  during  the 
coverture,  and  the  husband  should  die  before 
it  is  paid  or  due,  it  would  not  belong  to  the 
wife,  but  the  husband's  executor. 

Reeve,  Domestic  Relations,  184. 

A  literaiy  production  \a  primarily  the  prop- 
eity  of  the  author  who  created  it,  and  until  he 
has  parted  with  it,  he  alone  is  entitled  to  the 
privileges  given  by  the  statute. 

Drone,  Copyright,  286» 

The  depositing  of  the  copies  of  the  book 
wiihin  three  months  after  the  publication  is  a 
condition  precedent  to  the  perfecting  of  the 
copyri^t 

CaUaghan  v.  Meyert,  128  U.  S.  617,  652 
(82:  547.  557);  MerreU  v.  Tke,  104  U.  8.  557 
(26:  854). 

Unless  all  the  defendants  realize  a  profit 
from  the  infringement,  a  ioint  decree  for  the 
payment  of  such  profits  should  not  be  entered 
against  them. 

Elizabeth  v.  American  NichoUon  Pwo,  Oo, 
»7  U.  S.  126  (24:  1000). 

ifr..W»lter  C.  Lamed  for  appellee. 

Mr.  tnuUec  Blatehford  delivered  the  opin- 
bn  of  the  court: 

This  Ss  a  suit  in  equity,  brought  on  the  18th 
of  January,  1884,  in  the  CircuH  Oourt  of  the 
United  Sutes  for  the  Northern  District  of  Illi- 
nois, by  Charles  Scribner,  a  citizen  of  New 
Tork,  against  Belford,  Clarke  &  Co.,  an  Illi- 
Dois  corporation,  and  Michael  A.  Donohue  and 
William  P.  Henneberry,  citizens  of  Illinois. 


The  bill  alleges  that  'the  plaintiff  Is  a  pub> 
lisher  and  booRseller,  doing  business  under  the 
name  of  Charles  Scribner's  Sons,  hi  the  dty  of 
New  York;  that  from  a  time  previous  to  April 
1, 1871,  and  ever  since  then,  one  M.VirginiaTer- 
hune,  the  wife  of  Edward  P.  Terhune,  a  citi- 
zen of  Massachusetts,  has  been  and  now  is  an 
authoress,  who  has  written  and  published  va- 
rious works  under  the  name  of  "Marion  Har- 
land;"  that  about  April  1,  1871,  she,  beinf 
then  and  ever  since  a  citizen  of  the  Uniti^ 
States,  became  the  authoress  and  compiler  of  a 
work  or  manuscript  entitled  "Common  Sense 
in  the  Household;  A  Manual  of  Practical 
Housewifery,  by  Marion  Harland;**  that  said 
work  was  made  up  and  composed  of  receipts 
for  cooking  foods  and  fruits,  preserving  meats, 
vegetables,  and  fruits,  and  preparing  drinks, 
and  many  other  receipts  for  the  sick  room  and 
nursery,  and  contained  much  other  instructive 
and  valuable  matter  and  information  for  house- 
bold  and  family  purposes;  that  all  such  re- 
ceipts, information,  instruction,  and  material 
were  selected  and  arranged  with  great  care  and 
labor,  and  embodied  and  written  in  the  style, 
words,  and  language  of  said  lady,  and  she  was 
the  original  inventor  and  author  of  most  of  the 
written  matter  contained  in  said  work,  and 
with  great  labor  and  care  had  selected  and 
complied  the  remainder  thereof,  and  was  the 
origmal  compiler  and  author  of  all  of  said 
work  and  of  the  arrangement  of  the  topics  and 
the  index  thereof;  that  prior  to  the  publication 
of  said  work,  and  on  or  about  April  1,  1871, 
Charles  Scribner,  since  deceasea,  and  three 


frlngonent  of  a  patent  filed  In  Missouri  against  a 
dtiaen.  of  Indiana  cannot  be  maintained.  Beln- 
■tadler  T.  Beeves,  88  Fed.  Bep.  808. 

Neither  Bevised  Statutes,  •  Til,  yestinir  in  the 
United  States  courts  exclusive  jurisdiction  of  pat- 
ent and  oopjriffbt  cases,  nor  •  008,  provldinflr  for 
appeals  and  wilts  of  error  in  such  cases,  without 
refraid  to  the  sum  in  dispute,  was  repealed  bjr  Act 
of  llaxoh  8;  U7fi,  and  neither  can  therefore  be  re- 
pealed \sj  Aot  of  March  8, 1887,  which  only  purports 
to  amend  the  former  Act.  Both  acts  merely  refer 
to  those  oases  where  the  state  and  Federal  courts 
have  ooncunent  jurisdiction.  Miller-Magee  Co.  v. 
Oferpenter,  8i  Fed.  B€9>.  488. 

In  yleir  of  the  Aot  of  J  uly  8, 1870,  •  106,  conferring 
on  the  circuit  courts  jurisdiction  of  all  actions  aris- 
ing under  the  copyright  laws— whether  dvH  or 
penal  in  their  nature,  thobe  courts,  under  Bevised 
Sistatea,  section  889,  clause  9,  giving  them  juris- 
4lotion  of  all  suits  arising  under  the  copyright 
laws,  have  jurisdiction  of  <mi  Uim  actions  for  pen- 
aides  imposed  by  section  4968  for  violations  of  the 
law  relating  to  copyright,  though  by  section  S68 
the  dh^rkst  courts  have  jurisdiction  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws 
of  the  United  States.  Taf t  v.  Stevens  Lith.  &  Bng. 
00.87  Fed.  Bep.  786. 

The  right  of  action  for  infringement  of  copy- 
right,  as  wen  as  the  copyright  itself,  and  the  means 
of  seoorlng  such  right  of  action,  are  only  those  pre- 
scribed by  Oongrees,  under  U.  S.  Bev.  Stat.  •  4868,  a 
penon  cannot  maintain  an  action  at  law  or  in 
etiutty  for  the  infringement  of  his  copyright,  un- 
icsB  he  has  given  the  statutory  notice  in  the  several 
eopies  of  every  edition  published  by  him.  Thomp- 
son V.  Hubbard,  18L  U.  8. 128  (88:  76). 

U.  8.  Bev.  Stat.  •  486S,  limits  the  remedy  forin- 
Mogement  of  the  owner*8  copyright  to  forfeiture 
of  plates  on  which  the  Infringliig  photograph  or 
otber  artlde  is  copied,  and  every  sheet  thereof; 
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and  to  the  further  forfeiture  of  $1  for  every  sheet 
found  in  the  possession  of  the  infringer.  Thornton 
V.  Sohreiber,  184  H.  &  612  (8L*  677). 

No  authority  exists  for  obtaining  a  copyright 
beyond  the  extent  to  which  Gongress  hsj  author- 
ized it.  A  copjTight  cannot  be  sustained  as  a  right 
existing  at  common  law.  Banks  v.  Manohester, 
12817.8.844(88:485).  ^ 

Where  the  opinion  or  decision  of  the  court,  and 
also  the  statement  of  the  case  and  the  syllabus  or 
headnote,  are  exclusively  the  work  of  the  judges 
of  the  court,  the  reporter  of  such  court  is  not  the 
author  of  any  part  of  such  matter,  and  he  cannot 
obtain  a  copyright  therefor  for  the  benefit  of  the 
State.    Banks  v.  Manohester,  128  H.  S.  844  '82:425). 

The  reporter  of  a  volume  of  law  reports  can,  in 
the  absence  of  a  prohibitory  statute,  obtain  a  copy- 
right for  the  volume  as  an  author;  and  such  oopy- 
right  will  cover  the  parts  of  the  book  of  which  he 
is  the  author;  although  he  has  no  exclusive  right 
in  the  judicial  opinions  published  or  the  work  done 
by  the  judges,  and  although  he  is  a  public  oflBoer 
and  reoeivee  a  salary  or  compensation  from  the 
State.  The  three  oonditions  prescribed  by  the  stat- 
ute—namely: the  deposit  before  publication  of  the 
printed  oopy  of  the  title  of  the  book,  the  giving  of 
information  of  the  copyright  by  the  insertion  of 
the  notice  on  the  title  page  or  the  next  page, 
and  the  deposit  of  a  oopy  of  the  book  within  three 
months  after  the  publication— are  oonditions  pre- 
cedent to  the  perfection  of  the  oopsrright.  A  copy 
of  the  title  of  a  copyrighted  book  as  deposited  and 
recorded,  under  the  seal  of  the  .court,  given  by  the 
clerk  to  the  author  or  proprietor  who  deposits  it, 
issuflicient  prima  facie  evidence  of  the  deposit  of 
the  title.  Parol  evidence  that  the  plaintiff  owned 
the  copyright  at  the  time  the  infringements  were 
committed,  introduced  without  objection,  was 
BufiBcient  prima  fade  evidenoe  of  the  title  until 
rebutted.    Oallaghan  v.  Myers,  128  H.  8. 617(88:  647). 
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to  him  by  ooanBeU  and  ao  objection  was  ana- 
iained  without  any  comments  by  the  court 
Of  course,  if  that  ruling  stood  by  itself  its  cor- 
rectness might  have  to  be  determined  by  all 
implied  in  the  question;  but  in  view  of  that 
which  hid  previously  passed  we  think  it  fair 
to  hold  that  the  court  was  simpl}  continuing 
the  ruling  which  it  previously  made,  and  not 
t bat  it  was  passing  upon  a  new  and  independ- 
entquestioD.  ' 

We  have  been  not  a  little  embarrassed  by 
this  matter,  and  the  question  is  not  free  from 
difficulty;  but  we  think  the  interpretation  we 
have  given  is  the  correct  one;  at  all  events,  if 
not  the  only,  it  is  a  fair  interpretation  of  the 
proceedings,  and  error  is  not  to  be  presumed. 
The  rulings  of  the  trial  judse  are  to  be  taken 
M  stated  by  him,  and  not  to  oe  carried  beyond 
his  own  statement  unless  clearly  demanded  by 
the  circumstances  of  the  case.  It  is  worthy  of 
note  in  this  connection  that,  according  to  the 
testimony,  defendant's  mill  during  certain 
months  worked  twenty-two  hours  a  day.  And, 
further,  that  in  a  letter  written  by  the  general 
manager  of  the  company  to  plain  tiff,  in  1881, 
preliminary  to  the  contract  Under  which  the 
first  crusher  was  furnished  by  plaintiff,  the 
writer  8rys:i""What  we  want  is  applisDces 
that  will  rrush  (without  roasting)  200  tons  of 
crude  chunk  ore  in  24  hours,  and  stand  the 
racket  month  in  and  month  out  without  break- 
ing  down  and  stoppages.  .  .  .  Now,  if  we 
can  do  the  work  we  speak  of  (200  tons  daily) 
and  dispense  with  rolls  it  is  a  great  desidera- 
tum." Evidently  "  dailjr "  at  that  time  was 
used  in  the  ordinary  significance  of  the  term, 
and  it  would  requu'e  very  satisfactory  testi- 
mony to  show  that  in  this  later  contract  it  was 
used  in  a  different  sense.  We  think  it  must  be 
.  held  that  the  court  did  not  err  in  its  rulings  in 
this  respect. 

The  final  matter  is  concerning  the  instruc- 
tions: To  the  general  charge  no  exceptions 
were  taken.  Eighteen  special  instructions 
r4881  '  ^^'^  asked,  and  in  respect  to  them  the  bill  of 
'-  ^  exceptions  states:  '*Thecourt  did  not  charge 
either  of  said  requests  except  as  he  had  charg^. 
For  the  refusal  of  the  court  to  charge  in  the 
specific  language  of  said  hereinbefore-recited 
requests,  the  defendant's  counsel  then  and 
there  duly  excepted."  In  this  way  only  is  any 
exception  taken  to  the  matter  of  the  Instruo- 
tionsL  But  this  wholesale  exception  is  not 
sufficient  Oanfueticut  Mut,  L.  Itu.  Co,  ▼. 
Union  Tnat  Co,  112  U.  8.  250  [28:708];  Bur- 
ton V.  Wat  Jeney  Ferry  Co.  114  U.  8.  474  [29: 

2ig. 

These  are  the  only  matters  presented  for  our 
consideration.     T/t^  Judgment  vtiU  he  affirmed. 


BELFORD,  OLAHEE,  ft   COMPANY  XT 

▲L.,  Appte., 

CHARLES  SCRIBNER 

(8ee&  a  Beporter'sed.  488-fiOB.) 

EsDeei^ioni  to  moiter^e  report— violation  of  copy- 
right'-depoeit  qf  eopiee  with  the  librarian  €tf 


Oongrem   eertifieate  qf  Ubrarian  st 
^'printer  and  pmbtMer  egnaUg 
tire  pruffUe  when  recovered. 

1.  It'ls  thedatgrof  appenantatobi4i« 
oonrtasparCof  the  reoord,  ezoepttoni 
them  to  the  master^  xeport 


takes  br 


2.  It  is  not  a  good  defense  to  a 
complainants  propertj  rights  tn 
book  sold  to  him  by  the  authoresi.  wko  lia  nar- 
ried  woman,  that  her  hustend  was  iSbt  owaerat 
the  book  by  virtue  of  his  marital  righu,  vbera 
all  the  parties  had  acqnieeoed  In  her  ownma»> 

8.  The  statute  as  to  copyright  Is  sobsraatlaflj 
com  plied  with  when  two  ooplea  ci  the  book  aia 
deposited  in  the  oillce  of  the  librsrian  at  Ooa- 
gress  before  the  expiration  of  ten  days  after  tkt 
publication:  although  the  deposit  look  ptaoe 
day  before  the  publication. 

L   The  certificate  of  the  litomrfan  of 
that  two  copies  of  a  oopyrlghted  book  were  r»> 
ceived  by  him  within  ten  days  after  the  pohttea- 
tiOD  is  competent  evidence,  although  the  umiUt 
cate  is  not  under  seal. 

5.  Both  the  unauthorised  printer  and  pubttiker  of 
a  copyrighted  book  are  equally  liable  to  Urn 
owner  of  the  copyriirbt  for  an  infrinaefiieBt,aBd 
both  may  be  required  to  account  for  the  proia 
of  the  unlawful  publication. 

a.  Although  the  entire  copyrighted  work  be  not 
copied  in  an  infringement,  but  only  portioai 
thereof,  if  such  portions  are  solntermlnfled  wtti 
the  rest  of  the  piratical  work  that  tbeyoaneoc 
well  be  distinguished  from  it,  the  entire  ^rottk 
realized  by  the  defendants  win  be  given  to  tht 
plaintur. 

7.  Where  the  Circuit  Court  found  that  a 
copy  of  copyright  had  been  theretofore  i 
proof  and  lost,  it  was  not  error  in  that  oonrt  to 
grant  an  order  to  plaintiff  to  fllea  certtfled  eopf 
of  copyright  in  place  of  such  proof  so  fled  sai 
lost. 

[No.  226.] 
Submitted  March  £4, 189t,     Decided  AprU  U, 

189t. 

APPEAL  from  a  decree  of  the  Oircnlt  Govt 
of  the  United  States  for  the  Nortbeni  Dii> 
trict  of  niinois,  granting  a  perpetual  iojiiB» 
tion  to  restrabi  Belford,  Clarke  A  Co.  s<  «<. 
defendants,  tneir  officers  and  agenta,  from  ps^ 
lishing  or  selling  any  copy  of  a  boo^  tbepa 
described  which  the  decree  adjudged  wm  m 
infringement  upon  the  rights  of  tSe  plaiatiC 
Charles  8cribner,  as  owner  of  tbecopyrMi  oi 
his  book  entitled  ^'Common  Sense  ta  ttt 
Household;  A  Manual  of  Practical  Homb- 
wifery,  by  Marion  Harland,**  and  for  the  rt> 
covery  of  damages  for  such  iofringemeiL  if- 
firmtd. 

The  facta  are  stated  in  the  opinion. 

Mr,  Hewton  A.  Partrids«»  for  sppi- 
lants: 

Complainant  was  not  the  owner  of  the  csff^ 
rights. 

The  presumption  is  that  tbe  oommoo  lav  k 
in  force  in  tbe  different  statea  unkM  the  con- 
trary is  pleaded  and  proved. 

(kouek  V.  BaU,  15  III.  963. 

In  case  of  personal  property  acuuhed  sflff 
marriage  by  the  wife's  means,  tDOi  pfopertr 


Norm— uls  to  lanD  of  copyHorht  a»  to  law  reporte 

note  to  Wbeaton  v.  Peters,  8: 1066. 
OopyrfffM  cults;  eofuKtIonsand  extent  of  eopyrlghL 
Under  the  Act  of  Oongress  of  March  8, 1887,  •  1, 
414 


provldmflr  tbat  salts  In  tbe FMeeal  olroiili< 
shall  be  brought  in  the  dlstrtol  wbera  tbe  I 
resides,  except  when  the  oitlaeiiBblp  of  tbe  partiaS 
the  Jurisdictional  tmot,  a  bill  to  restndB  the  ii- 

144  UA 


1891. 


BXLFOBD,  ClABKE  &  Co.  ▼.  SORIBNEB. 


488-908 


MoDgs  absolutely  to  the  husband;  so  that  if  a 
legacy  should  be  given  to  the  wife  during  the 
coTetture,  and  the  husband  should  die  before 
it  is  paid  or  due,  it  would  not  belong  to  the 
wife,  but  the  husband's  executor. 

Reeve,  Domestic  Relations,  184. 

A  literaiy  production  is  primarily  the  prop- 
eity  of  the  author  who  created  it,  and  until  he 
has  parted  with  it,  he  alone  is  entitled  to  the 
privileges  given  by  the  statute. 

Drone,  Copyright,  286» 

The  depositing  of  the  copies  of  the  book 
wiihio  ttu^  months  after  the  publication  is  a 
condition  precedent  to  the  perfecting  of  the 
copyright. 

Callaghan  v.  Meyen,  128  U.  S.  617,  652 
(82:  547.  557);  MerreU  v.  Tke,  104  U.  8.  557 
(26:  854). 

Unless  all  the  defendants  realize  a  profit 
from  the  infringement,  a  ioint  decree  for  the 
payment  of  such  profits  should  not  be  entered 
against  them. 

Elizabelh  v.  American  MchoUon  Pa/to,  Oo, 
»7  U.  S.  126  (24:  1000). 

ifr.  Walter  C.  Lamed  for  appellee. 

Mr.  ttastice  Blatehford  delivered  the  opin- 
bn  of  the  court: 

This  is  a  suit  in  equity,  brought  on  the  18th 
of  Janaary,  1884,  in  the  Circuit  C!ourt  of  the 
United  States  for  the  Northern  District  of  Illi- 
nois, by  Charles  Scribner,  a  citizen  of  New 
Tork,  against  Belford,  Clarke  &  Co.,  an  Illi- 
Dois  corporation,  and  Michael  A.  Donohue  and 
William  P.  Henneberry,  citizens  of  Illinois. 


The  bill  alleges  that 'the  plaintiff  Is  a  pub- 
lisher and  bookseller,  doing  business  under  the 
name  of  Charles  Scnbner's  Sons,  hi  the  dty  of 
New  York;  that  from  a  time  previous  to  April 
1, 1871,  and  ever  since  then,  one  M.VirginiaTer- 
hune,  the  wife  of  Edward  P.  Terhune,  a  citi- 
zen of  Massachusetts,  has  been  and  now  is  an 
authoress,  who  has  written  and  published  va- 
rious works  under  the  name  of  "Marion  Har- 
land;"  that  about  April  1,  1871,  she,  beine 
then  and  ever  since  a  citizen  of  the  United 
States,  became  the  authoress  and  compiler  of  a 
work  or  manuscript  entitled  "Common  Sense 
in  the  Household;  A  Manual  of  Practical 
Housewifery,  by  Marion  Harland;"  that  said 
work  was  made  up  and  composed  of  receipts 
for  cooking  foods  and  fruits,  preserving  meats, 
vegetables,  and  fruits,  and  preparing  drinks, 
and  many  other  receipts  for  the  sick  room  and 
nursery,  and  contained  much  other  instructive 
and  valuable  matter  and  information  for  house- 
hold and  family  purposes;  that  all  such  re- 
ceipts, information,  instruction,  and  material 
were  selected  and  arranged  with  great  care  and 
labor,  and  embodied  and  written  in  the  style, 
words,  and  language  of  said  lady,  and  she  was 
the  original  inventor  and  author  of  most  of  the 
written  matter  contained  in  said  work,  and 
with  great  labor  and  care  had  selected  and 
compiled  the  remainder  thereof,  and  was  the 
original  compiler  and  author  of  all  of  said 
work  and  of  the  arrangement  of  the  topics  and 
the  index  thereof;  that  prior  to  the  publication 
of  said  work,  and  on  or  about  April  1,  1871, 
Charles  Scribner,  since  deceased,  and  three 


frtnirement  of  a  patent  filed  In  Mlaaouri  against  a 
dtten  of  Indiana  cannot  be  maintained.  Beln- 
■tadler  v.  Beeves,  88  Fed.  Bep.  808. 

Neither  Bevieed  Statutes,  •  711,  vestinir  in  the 
United  States  courts  exclusive  Jurisdiction  of  pat- 
ent and  oopTriffht  cases,  nor  •  608,  providing  for 
appeals  and  writs  of  error  in  such  cases,  without 
refnurd  to  the  sum  in  dispute,  was  repealed  by  Act 
of  llaxoh  8, 107ft,  and  neither  can  therefore  be  re- 
pealed bj  Aot  of  March  8, 1887,  which  only  purports 
to  amend  the  former  AoL  Both  acts  merely  refer 
to  thoae  oases  where  the  state  and  Federal  courts 
have  ooncunent  jurisdiction.  Miller-Magee  Co.  v. 
Oferpenteir«  8i  Fed.  B€9>.  488. 

In  view  of  the  Aot  of  J  uly  8, 1870,  •  108,  conferring 
on  the  drouit  oourts  jurisdlotlon  of  all  actions  aris- 
ing under  the  copyright  laws— whether  civil  or 
peoal  in  their  nature,  thobe  courts,  under  Bevlsed 
SiBtatea,  section  889.  clause  9,  giving  them  jurls- 
4iotion  of  all  salts  arising  under  the  copyright 
lawi,  have  Jurisdiotion  of  Qui  tarn  actions  for  pen- 
ahies  Imposed  by  section  4988  for  violations  of  the 
law  relating  to  copyright,  though  by  section  S88 
the  district  ooorts  have  jarlsdlctlon  of  all  suits  for 
penalties  and  forfeitures  incurred  under  the  laws 
of  the  United  States.  Taf  t  v.  Stevens  Llth.  &  Bng. 
Go.  87  Fed.  Bep.  788. 

The  light  of  action  for  infringement  of  copy- 
righti  as  wen  as  the  copyright  Itself,  and  the  means 
of  Mooring  snoh  right  of  action,  are  only  those  pre- 
■crfbed  by  Oongress,  under  U.  S.  Rev.  Stat.  •  4888,  a 
peaon  cannot  maintain  an  action  at  law  or  in 
equity  for  the  infringement  of  his  copyrigbt,  un- 
ICM  he  has  given  the  statutory  notice  in  the  several 
eopies  of  every  edition  published  by  him.  Thomp- 
eon  V.  Hubbard,  181  U.  S.  128  (88:  78). 

ir.8.Bev.  Stat.  •  488S,  limits  the  remedy  for  in- 
iringement  of  the  owner*8  copyright  to  forfeiture 
of  Platee  on  which  the  infringing  photograph  or 
other  artide  Is  copied,  and  every  sheet  thereof; 
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and  to  the  further  forfeiture  of  $1  for  every  sheet 
found  in  the  possession  of  the  infringer.  Thornton 
V.  Sohrelber,  184  H.  S.  812  (81:  677). 

No  authority  exists  for  obtaining  a  copyright 
beyond  the  extent  to  which  Oongress  hS3  author- 
ized it.  A  oopjTight  cannot  be  sustained  as  a  right 
existing  at  common  law.  Banks  v.  Manchester, 
128 U.S. 844 (88:  485).  ^ 

Where  the  opinion  or  dedslon  of  the  court,  and 
also  the  statement  of  the  case  and  the  syllabus  or 
headnote,  are  exclusively  the  work  of  the  Judges 
of  the  court,  the  reporter  of  such  court  is  not  the 
author  of  any  part  of  such  matter,  and  he  cannot 
obtain  a  copyrigbt  therefor  for  the  benefit  of  the 
State.    Banks  v.  Manchester,  128  H.  S.  844  '82:425). 

The  reporter  of  a  volume  of  law  reports  can,  in 
the  absence  of  a  prohibitory  statute,  obtain  a  copy- 
right for  the  volume  as  an  author;  and  such  copy- 
right wlU  cover  the  parts  of  the  book  of  which  he 
is  the  author;  although  he  has  no  exclusive  right 
in  the  judicial  opinions  published  or  the  work  done 
by  the  Judges,  and  although  he  is  a  public  oflBoer 
and  receives  a  salary  or  compensation  from  the 
State.  The  three  conditions  prescribed  by  the  stat- 
ute—namely: the  deposit  before  publication  of  the 
printed  copy  of  the  title  of  the  book,  the  giving  of 
information  of  the  copyright  by  the  insertion  of 
the  notice  on  the  title  page  or  the  next  page, 
and  the  deposit  of  a  copy  of  the  book  within  three 
months  after  the  publication— are  conditions  pre- 
cedent to  the  perfection  of  the  copyright.  A  copy 
of  the  title  of  a  copyrighted  book  as  deposited  and 
recorded,  under  the  seal  of  the  .court,  given  by  the 
derk  to  the  author  or  proprietor  who  deposits  it, 
is  sufficient  prima  facie  evidence  of  the  deposit  of 
the  title.  Parol  evidence  that  the  plaintiff  owned 
the  copyright  at  the  time  the  infringements  were 
committed,  introduced  without  objection,  was 
sufficient  prima  fade  evidence  of  the  title  until 
rebutted.    Oallaghan  v.  Myers,  128  U.  8. 817(88:  847), 
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pther  persons,  named  Annstrong,  Seymour 
and  Peabody,  all  being  citizens  of  the  United 
States,  and  publishers  and  booksellers  residiog 
and  doing  business  in  the  city  of  New  York, 
under  the  firm  name  of  Charles  Scribner  &  Co. , 
by  an  agreement  with  the  said  lady,  undertook 
and  became  interested  in,  and  assumed  the  risk 
and  responsibility  of,  the  publication  of  said 
work;  that  such  agreement  was  duly  entered 
into  in  the  city  of  l^ew  York,  and  was  to  be 
performed  in  the  State  of  New  York  by  the  par- 
ties thereto,  and  by  the  laws  of  tbat  State  the  said 
lady,  being  a  married  woman,  was  authorized 
and  empowered  to  enter  into  and  execute  the 
said  contract  in  the  same  manner  and  to  the 
same  extent  as  if  she  had  been  hfeme  toU;  that 
thereafter  and  prior  to  the  publication  of  the 
work,  and  in  or  about  May,  1871,  the  said  co- 
partners, under  the  firm  name  of  Charles  Scrib- 
ner &  Co.,  secured,  according  to  the  laws  of 
the  United  States,  a  copyright  of  said  work,  as 
proprietors  thereof;  that  thereafter,  said  firm 
printed,  published  and  sold  the  work  under  the 
aforesaid  name,  at  reasonable  prices,  until  the 
death  of  said  Charles  Scribner  and  the  forma- 
tion of  the  firm  of  Scribner.  Armstrong  &  Co., 
and  the  transfer  of  all  their  interests  in  the  said 
copyright  and  agreement  with  said  lady  to  the 
latter  tfrm;  that  on  or  about  February  10, 1872, 
John  Blair  Scribner,  a  son  of  Charles  Scribner, 
deceased,  and  the  said  Armstrong  and  Sey- 
mour, all  being  citizens  of  the  United  States 
and  residing  in  New  York,  and  publishers  and 
[491]  booksellers  doinff  business  in  the  city  of  New 
York  under  the  firm  name  of  Scribner,  Arm- 
strong &  Co.,  succeeded  to  the  business  and  be- 
came the  owners  of  the  property,  good  will, 
and  trade  of  the  firm  of  Charles  l^ribner  & 
Co.,  including  the  said  .copyright  and  the 
agreement  between  said  firm  and  tne  said  lady; 
and  by  virtue  thereof  became  interested  in  and 
assumed  the  risk  and  responsibility  of  the  pub- 
lication and  sale  of  said  work,  and  continued 
to  supply  the  public  with  copies  of  the  same  at 
reasonable  prices,  until  the  dissolution  of  the 
firm,  in  1878.  and  the  formation  of  the  firm  of 
Charles  Scribner's  Sons,  and  the  transfer  to  the 
latter  firm  of  all  interest  in  said  copyright  and 
agreement;  that  on  or  about  June  11,  1878. 
John  Blair  Scribner  and  the  plaintiff,  sons  of 
said  Charles  Scribner,  deceased,  citizens  of  the 
United  States,  and  publishers  and  booksellers, 
doine^  business  in  the  city  of  New  York,  under 
the  firm  name  of  Charles  Scribner's  Sons,  suc- 
ceeded to  and  became  the  owners  of  the  prop- 
erty, business,  good  will,  and  trade  of  the  firm 
of  Scribner,  Armstrong  &  Co.,  including  the 
said  copyright  and  the  agreement  with  said 
lady,  and  by  yirtue  thereof  became  interested 
in  and  assumed  the  risk  and  responsibility  of 
the  publication  and  sale  of  the  said  work,  and 
continued  to  supply  the  public  with  copies  of 
the  same  at  reasonable  prices,  until  the  death 
of  John  Blair  Scribner,  in  1879,  and  the  trans- 
fer to  the  plaintiff  of  all  the  property,  business, 
good  will,  and  trade  of  the  firm,  including 
said  copyright  and  ajmement;  that  on  the 
death  of  John  Blair  Scribner,  in  1879,  the 
plaintiff,  under  the  firm  name  oi  Charles  Scrib- 
ner's Sons,  succeeded  to  and  became  the  owner 
vt  the  property,  business,  good  will,  and  trade 
of  the  firm,  including  said  copyright  and 
agreement,  and  assumS  the  risk  and  respon- 1 
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sibility  of  the  publication  and  nk  of  iud 
work,  and  continued  to  supply  the  public  viib 
copies  of  the  same  at  reasonable  prices,  unt^ 
the  publication  and  sale,  hereinafter  men- 
tioned, of  the  new  and  revised  editkNi  of  aaid 
work  were  made;  that,  under  the  statotei  o( 
the  State  of  New  York,  the  plaintiff,  opoo  tbt 
death  of  John  Blair  Scribner.  was  entitled  to 
the  continued  use  of  the  copartnership  naaie  of 
Charles  Scribner's  Sons,  and  has  carried  oa  the 
business  under  that  firm  name;  that  bv  retsoa 
of  the  publication  of  neariy  100.000  ToniiBcsol 
said  work,  the  stereotype  plates  had  become 
worn  and  the  impressions  tneref  rom  aometiaff 
faint  and  illegible;  that  the  anthtrcMB,  ia  or 
about  1880,  prepared  a  revised  edition  of  ber 
work,  making  many  corrections  and  addnioat; 
that  prior  to  the  taking  out  of  a  copyright 
therefor,  and  on  or  about  September  8,  1380, 
the  plaintiff,  by  an  agreement  with  aaid  au- 
thoress, became  interested  in  and  aaramed  the 
risk  and  responsibility  of  the  pubJicatioQ  of 
the  new,  revised,  and  enlarged  work;  and  that, 
on  or  about  September  18, 1880.  under  the  ftim 
name  of  Charles  Scribner's  Sons,  he  secored, 
according  to  law^  a  copyright  of  said  new  work 
as  proprietor  thereof,  under  the  same  title,  and 
published  said  new  work,  and  aupplkd  the 
public ^.^ith  copies  of  the  same  at  rmaonablt 
prices.  "' 

The  bill  t?ten  alleges  that  ibe  defendant  Bel- 
ford,  Clarke  &  Co.,  printers,  poblisbcr^.  and 
booksellers  doing  busmess  at  Cbicaic^*.  Illinois, 
and  the  defendants  Donohae  and  Hennehrrry. 
printers  and  bookbinders  doin^  business  at  said 
Chicatro  under  the  firm  name  of  Donohae  & 
Henneberry,  well  knowing  thephintilTs  rights 
and  intending  to  infringe  saia  copyrii*bts.  at 
Chicago  and  elsewhere,  without  the  aUowaace 
and  consent  of  the  plaintiff,  published  and  sold 
a  work  in  one  volume,  issued  by  them  uader 
various  titles  and  with  different  title  poges. 
and  purporting  to  be  edited  by  different  per^ 
sons  ana  to  be  written  and  compiled  by  differ- 
ent authors,  ^the  body  of  said  work  and  all  the 
matter  contained  therein,  excepting  the  title 
pages  and  matters  relating  thereto,  being  the 
same),  said  work,  consisting  of  851  paitea,  be* 
ing  a  compilation  of  receipts  for  cooking,  treat- 
ing of  the  same  subjects  sjid  covering  the  i 
topics,  and  adapted  and  intended  for  the  aai 
portion  of  the  public,  as  the  plaintiiTs 
book,  and  being  a  copy  from  and  an  infriof^ 
ment  and  piracy  of  the  plaintiiTs  said  work; 
that  more  than  170  receipts  contained  In  laid 
piratical  work  were  copied  verbatim  ei  fittnttm 
from  the  said  copyrighted  work  of  the  plaia- 
tiff,  said  receipts  comprising  a  part  or  tbs 
whole  of  oyer  150  pages  of  said  piratical  work; 
that  many  other  parts  of  that  work,  beridct 
said  170  receipts,  are  infringements  upon  the 
copyrights  or  the  plaintiff,  and  many  of  tba 
remaining  receipts  are  in  fact  copied  noa  tht 
plaintiff's  book,  with  certain  changes  is  tbt 
phraseology  thereof;  and  that  the  subjects  ia 
the  piratical  work  and  the  index  thmto  ait 
arranged  in  the  same  order,  and  with  aloKMK 
the  same  headings,  as  in  the  plaintifTs  work, 
and  were  copied  and  imitated  tberefroML  Tto 
bill  then  sets  forth  the  particulars  of  the  phsi- 
ical  work  and  of  the  various  title  pages  aad 
covers  thereof. 

The  bill  prays  for  an  injunctkui  to  lestnia 
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the  defendaDts  from  printing,  publishing, 
bindiDg.  selling,  or  exposing  for  sale  any  cop- 
ies of  add  piratical  work,  and  for  an  account 
and  pajment  of  the  profits  of  sales  of  It. 

Ttie  defendants  were  duly  served  with  pro- 
cess and  appeared,  and  the  plaintiff  moving 
for  a  preliminary  injunction,  the  court,  on 
January  21, 1884,  entered  an  order,  on  notice, 
referring  the  biU,  afBdavits,  and  other  proofs 
to  a  master  in  chancery,  to  examine  and  report 
whether  the  bill  and  affidavits  made  a  case 
eniitling  the  plaintiff  to  an  injunction,  and 
meantime  issuing  a  restraining  order  against 
the  defendants,  and  ordering  them  to  keep  an 
account  of  all  books  sold  by  them  at  retail. 

The  master,  after  hearing  the  parties,  made 
the  following  report,  on  February  27.  1884: 
"Upon  hearing  the  arguments  of  counsel,  and 
ao  examination  of  the  testimony  and  exhibits 
submitted  to  me  upon  this  reference,  I  find 
tnd  report  that  the  defendants  have  violated 
the  rights  of  the  complainant  in  printing,  pub- 
lisbine,  and  selling  all  of  the  certain  books 
described  in  said  bill  of  complaint  as  having 
been  published  by  the  defendants.  That  said 
works,  though  purporting  to  be  edited  and 
compiled  by  different  persons,  whose  names 
appear  therein,  in  one  instance  the  title  being 
(Mrtially  changed,  and  in  others  entirely  so, 
are  largely  compilations  of  the  recipes  of  the 
complfunant,  and  that  the  matter  and  language 
of  said  book^  is  the  same  as  the  complainant's 
in  every  substantial  sense,  but  so  distributed 
ibrough  said  books  of  defendants  as  to  become 
incorporated  into  those  works,  making  it 
almost  impossible  to  separate  the  one  from  the 
other!  I  find,  also,  that  the  defendants  have 
been  guilty  of  an  appropriation  of  the  topics 
in  use  in  complainant's  book  as  well  as  the  in- 
dex, with  slight  and  occasional  changes,  and 
as  to  the  balance  of  said  publications  of  de- 
fendants there  constantly  occurs  the  use  of  the 
complainant's  language,  with  occasional  change 
of  phraseology,  with  the  general  arrangement 
and  headio|s  preserved.  In  all  of  the  alleged 
illegal  pubbcations  the  defendants  are  shown 
to  have  used  the  material  of  the  complainant 
instead  of  'resorting  to  original  sources  of  in- 
formation.' The  case,  therefore,  in  my  esti- 
mation, comes  within  the  rule  laid  down  by 
the  court  in  Mffert  v.  CaUaghan,  10  Biss.  189. 
I  am,  therefore,  of  the  opinion  that  the  defend- 
ants have  infringed  the  rights  of  complainant, 
as  cfaarsed  in  the  bill,  and  recommend  that  an 
injunction  issue  as  prayed." 

On  notice,  the  court,  on  March  14, 1884,  en- 
tered an  order  confirming  the  master's  report, 
and  enjoining  the  defendants  from  printing, 
publishinfir,  binding,  selling,  or  exposing  for 
sale,  or  b^ng  In  any  way  concerned  in  expos- 
ing for  sale  or  disposing  of  anv  copies  of  their 
book  described  in  the  bill,  or  inf  nnging  upon 
the  copyriji^t  of  the  plaintiff  in  his  b(K)k  de- 
ccribed  in  the  biU. 

On  the  4th  of  April,  1884,  the  defendants 
put  in  a  demurrer  to  the  bill,  on  the  ground 
that  it  did  not  allege  that,  before  the  publica- 
tion of  the  plaintiff's  book,  ^  printed  copy  of 
its  title  was  delivered  at  the  office  of  the  libra- 
rian of  Congress,  or  deposited  in  the  mail  ad- 
dressed to  him  at  Washington;  that  it  did  not 
allege  that  within  ten  days  after  the  publica- 
lioQ  two  copies  of  the  book  were  delivered  at 
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the  office  of  the  Librarian  of  Congress  or  de- 
posited in  the  mail  addressed  to  him  at  Wash- 
ington; and  that  it  did  not  show  that  a  notice 
of  such  copyright  had  been  inserted,  in  the 
form  prescribed  by  law,  in  the  several  copies 
of  each  edition  of  the  book  which  had  been 
published. 

On  the  12th  of  May,  1884, the  court  entered  an 
order  sustaining  said  demurrer,  eiving  leave  to 
the  plaintiff  to  amend  his  bill,  and  ordering  that 
the  defendants  plead,  answer,  or  demur  to  the 
bill  as  amended. 

On  the  24th  of  June.  1884,  Dooohue  and  rj^nit-i 
Henneberry  filed  a  separate  answer  to  the  bill,  l.*«'"J 
and  on  the  same  day  the  corporation  defendant 
filed  its  separate  answer.  Each  answer  took 
issue  on  all  the  material  allegations  of  the  bill. 
The  answer  of  Donohue  and  Henneberry  al- 
leged .that  they  were  employed  by  the  corpo- 
ration defendant  to  manufacture  the  books 
complained  of  in  the  bill;  and  that  the  plaintiff 
was  not  entitled  to  a  discovery  from  tbem,  as 
asked  in  the  bill  as  to  the  number  of  copies  of 
the  piratical  book  they  had  on  hand,  because 
such  discovery  would  subject  or  tend  to  sub- 
ject them  to  a  penaltj  or  u>rfeiture.  The  an- 
swer of  the  corporation  took  issue  on  the  ma- 
terial allegations  of  the  bill,  and  alleged  that 
the  corporation  employed  the  firm  of  Donohue 
&  Henneberry  to  print  and  manufacture  the 
alleged  infringing  book,  admitted  its  alleged 
sale  thereof,  and  averred  that  it  had  sold 
about  9,500  copies  of  tbe  principal  book  and 
about  44,000  copies  of  a  cheap  edition,  but 
averred  that  the  plaintiff  was  not  entitled  to 
any  discovery  from  it  of  the  number  of  books 
it  had  on  hand,  because  such  discovery  would 
subject  or  tend  to  subject  it  to  a  penalty  and 
forfeiture. 

On  the  8d  of  September,  1884,  the  plaintiff 
filed  replications  to  tbe  two  answers,  and  on 
the  17th  of  October,  1884,  the  court  referred 
the  case  to  a  master  in  chancery,  "to  take 
proof  and  state  an  account  herein.'*  It  ap- 
pears by  the  record  that  in  November  and  De- 
cember, 1884,  and  January,  1885,  the  testi- 
mony on  behalf  of  the  plaintiff  was  taken  in 
the  cXij  of  New  York  before  a  United  States 
commissioner,  and  was  filed  in  the  court  on 
the  28th  of  February,  1885.  The  testimony  on 
the  part  of  the  defendanta  was  taken  before 
the  master  in  Chicago,  in  Ma^,  July,  and  No- 
vember, 1885,  and  was  filed  in  the  court  on 
the  27th  of  April,  1886. 

On  the  17th  of  November,  1886,  an  order 
was  entered  stating  that,  on  motion  of  the 
plaintiff  and  with  the  conr^nt  of  the  defend- 
ants, leave  was  given  to  the  plaintiff  to  file  an 
amendment  to  his  bill  in  place  of  the  original 
amendment,  which  had  been  removed  from  the 
flies;  and  on  the  same  day  amendments  to  the 
bill  were  filed,  setting  forth  that  the  firm  of 
Charles  Scribner  &  Co.,  on  the  26th  of  May, 
1871,  delivered  at  the  office  of  the  Librarian  of 
OouCTess  at  Washington,  a  printed  copy  of  [496] 
the  title  page  of  the  MX>k,  which  title  page  is 
set  forth  in  the  amendments;  that  on  the  same 
day  said  librarian  recorded  the  name  of  such  » 
book;  that  on  the  same  day,  within  ten  days 
from  the  publication  of  the  book,  the  firm  de- 
livered at  the  office  of  said  librarian  two 
printed  copies  of  the  book,  which  were  com- 
plete copies  thereof,  and  of  the  best  edition 
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thereof  published;  that  prior  to  the  publica- 
tioo  of  the  book,  said  firm  caused  to  be  printed, 
on  the  page  immediately  following  the  title 
page  of  each  copy  published,  words  giving  no- 
tice of  the  copyright;  that  such  words  and 
notice  are  printed  in  each  copy  of  said  book 
published;  and  that  said  firm  did  everything 
required  by  law  for  the  securing  of  the  copy- 
Tighu  The  amendments  also  set  forth  that  the 
plaintifr,  under  the  firm  name  of  Charles 
Scnbner's  Sons,  on  the  l8th  of  September, 
1880,'delivered  at  the  ofllceof  the  Librarian  of 
Confess,  at  Washington,  a  printed  copy  of 
the  title  page  of  the  new  edition  of  said  book, 
containing  the  printed  words  of  the  title,  and 
on  the  same  day  the  librarian  recorded  the 
name  of  such  book;  that  on  the  15ih  of  No- 
vember, 1880,  and  within  ten  days  from  the 
publication  thereof,  the  plaintifF  delivered  at 
the  office  of  said  librarian  two  printed  copies 
of  the  book,  of  the  best  edition  thereof  pub- 
lished; that  prior  to  the  publication  of  the 
book  he  caused  to  be  printed,  on  the  page  im- 
mediately following  the  title  page  of  each  copy 
pubH.<«bed,  words  giving  notice  of  the  copy- 
right; that  such  words  and  notice  are  printed 
in  ear  h  copy  of  said  book  published;  and  that 
he  did  everything  required  by  law  for  the 
securing  of  his  copyright  in  said  book. 

The  record  shows  that  on  the  80th  of  Ko- 
vem1)er,  1887,  an  entry  was  made  in  the  record 
of  proceedings  in  the  cause,  setting  forth  that 
the  case  on  that  day  came  on  to  be  heard  on 
pleadings,  proofs,  "and  master's  report  and 
exceptions.'^  There  are  not  in  the  record  any 
exceptions  to  a  master's  report. 

There  is  an  entry  in  the  record  of  the  pro- 
ceedings in  the  cause,  made  February  28, 1888, 
setting  forth  an  order  which  states  that,  on 
motion  of  the  plaintiff's  solicitors,  he  was 
allowed  "  to  file  a  certified  copy  of  copy  right 
in  place  of  such  proof  heretofore  filed  and 
lost."  The  record  shows  that  on  the  24th  of 
February,  1888,  there  were  filed  in  the  court 
the  certified  copies  of  papers  from  the  office  of 
the  Librarian  of  Congress,  which  are  set  forth 
in  the  margin.* 

On  the  6th  of  April,  1888,  the  defendanto 
filed  in  the  clerk's  office  a  motion  to  strike 
from  the  record,  as  evidence  in  the  cause,  the 


certificates  of  the  Librarian  of  Coogresi 
filed,  because  (1)  neither  of  them  was  in 
form  or  properly  authenticated:  (2)  neither  of 
them  was  in  compliance  with  the  order  of 
February  28, 1888,  *'  because  no  other  certifi- 
cates having  the  like  purport  or  effect  had 
been  ever  onered  in  evioenoe  nor  lost  frooi  the 
files  in  said  cause;"  and  (8)  they  were  fmjom 
petent  and  irrelevant  ^ 

On  the  7th  of  April,  1888,  the  court  entered 
an  order  overruling  the  motion  to  strike  ftom 
the  flies  **  the  certificates  by  the  Lihrariaii  oi 
Conmss,  filed  as  testimony  in  this  cause. " 

The  cause  was  heard  by  Jvdife  Blodgett,  wbo 
filed  an  opinion  on  April  0, 1888,  a  copy  d 
which  is  contained  in  ihe  record,  and  on  the 
same  day  the  court  entered  a  decret  which 
stated  that  the  case  was  heard  upon  the  faDl, 
answers,  and  replications,  and  proof  takes  ia 
the  cause,  documentary,  oral,  and  writtnu 
"and  upon  the  master's  report  harnn,  with 
exceptions  thereto."    The  decree  mnted  a 
perpetual  iniunction  restraining  the  <fefeBdant< 
and  each  of  them,  their  officers  and  afcnts, 
from  printing,  publishing,  bindinir.  adHog,  or 
exposing  for  sale,  or  causing  or  beinr  in  any 
way  concerned  in  selling  or  exixxing  for  sale, 
or  otherwise  disposing  of  any  copy  of  the  book 
described  in  the  bill  as  having  been  published 
by  the  defendants  under  vanoua  titka  (which 
titles  are  set  forth),  and  any  copv  at  said  book 
under  any  title  whatsoever.    The  decree  ad- 
judged that  the  defendants'  book  was  an  in- 
fringement upon  the  rights  of  the  plaintiff  as 
owner  of  the  copyright  of  his  book,  the  title  of 
which  is  given  in  the  decree,  and  that  he  wm 
entitled  to  damages  for  such  infringement; 
and  uDon  the  proof  the  court  fixed  the  amoont 
of  such  damages  at  $1,092,  "being  the  amoont     [< 
of  the  profits  shown  by  the  proof  to  hAve  been 
made  by  defendants  from  the  defeodanti'  in- 
fringement," and  that  the  plaintiff  recover  that 
sum  from  the  defendants  and  each  of  them, 
with  costs.    The  defendants  look  an  appeal  to 
this  court. 

The  assignments  of  error  filed  by  the  de> 
fendants  in  this  court  allege  that  the  final     m 
decree  of  the  Circuit  Court  ia  errooeoos  (1) 
because  it  recites  that  the  hearing  was  npoa 
the  master's  report,  with  exceptiona  thereto, 


*LlbnuT  of  Gonness, 
No.  4868  B.  Oopyrighc  Offioe«  Washington. 

TowU: 

Be  it  remembered  that  on  the  28th  day  of  May, 
anno  Domioi  1871,  Charles  Scribner  &  Co.,  of  New 
York,  has  deposited  in  this  office  the  title  of  a  book, 
the  title  or  description  of  which  is  in  the  following 
words,  to  wit; 

Common  Sense  in  the  Household: 
A  Manual  of  Practical  Housewifery. 
By  Marion  Harland. 
New  York: 
Charles  Scribner  A  Co.,  1871. 
the  right  whereof  they  claim  as  proprietors  in  oon* 
formity  with  the  la  ws  of  the  United  States  respect- 
ing copyrights. 

A.  R.  Spofford,  Librarian  of  Congress. 

Two  copies  of  the  above  publication  deposited 
Hay  88,  IJWl. 

I,  A.  B.  Spofford,  Litirarian  of  Congress,  hereby 
certify  that  the  foregoing  is  a  tme  copy  of  the 
original  record  of  oopyriirht  in  the  Library  of  Con- 
gress. In  witness  whereof  I  have  hereto  set  my 
band  and  affixed  the  seal  of  my  office  this  12th  day 
of  November,  1888. 

LSBAUl   A.  B.  Spofford,  Librarian  uf  CongresB. 
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T  Of  Cooirref*. 
No.  14S39  L.         Copjrright  Office,  WadilDat(«. 
ToioU: 

Be  it  rememl)ered  that  on  the  18th  day  of  8i^ 
tember,  anno  Domini  1880,  Charles  ScrfbnerH  Soa^ 
of  New  York,  have  deposited  in  this  office  the  dUt 
of  a  book,  the  titie  or  description  or  which  Is  in  tkt 
following  words,  to  wit: 

Oommon  Sense  in  the  HouaeboM; 
A  Manual  of  Practical  Housewifery, 
By  Marion  Hiuiaod. 
(New  editionj 
New  York: 
Charles  Soribner*B  Bona.  18BL 
the  riffht  whereof  they  claim  as  proprietorB  In  ooo- 
formiiy  with  the  laws  of  the  United  States  i«ipec«- 
ing  copyrlirhts. 

A.  B.  G^fford.  Librarian  of  Ooafraia. 
L  A.  B.  Spofford,  Librarian  of  Oonfress.  beretoy 
certify  that  the  foresoin^  Is  a  true  copy  of  tht 
orf  idnal  record  of  copyrig ht  in  the  Lfbrmry  of  Ooa- 
grees.  In  witness  whereof  I  have  hereto  set  my 
hand  and  affixed  the  seal  of  my  office  this  SU  day 
of  October.  1884. 
Lbkau]   a.  R.  Spofford,  librarian  of  Cdofrea^ 
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wbeo  Uiere  was  no  report  nor  any  exceptions 
tbereto  before  the  court  at  the  final  bearinf?; 
(2)  because  it  finds  tbat  the  plaintiff  is  entitled 
to  damageSy  when  the  only  remedy  in  equity 
is  by  injunction  and  an  account  of  profits  (8) 
because  It  finds  tbat  copyright  in  the  book, 
tbe  UUe  of  which  is  set  forth  in  the  bill,  was 
Tested  in  the  plaintiff  as  proprietor  thereof, 
when  the  proofs  show  tbat  he  neyer  was  its 
proprietor,  and  therefore  could  not  procure  a 
Tilid  copyright  therein;  (4)  because  the  proofs 
did  not  show  that  any  valid  copyright  had 
been  procured  at  any  ume  in  said  book  or  in 
dtber  edition  thereof;  (5)  because  the  decree 
roes  for  the  entire  amount  of  profits  realized  by 
ue  corporation  defendant,  which  was  tbe 
proprietor  of  the  book  which  is  alleged  to  in- 
fringe the  rights  of  the  plaintiff,  instead  of 
iocb  part  of  &e  profits  as  was  realized  by  rea- 
son of  such  infringement;  (6)  because  it  orders 
the  defendants  E^nohue  and  Henneberry  to 
pay  tbe  amount  of  said  profits,  when  tbe  plead- 
ings and  proofs  fail  to  show  that  any  part  of 
such  prc^ta  was  realized  by  tbem  or  either  of 
tbem;  (7)  because  tbe  court  granted  the  motion 
of  tbe  plaintiff,  after  the  bearing  of  the  cause, 
to  file  proofs  therein,  and  denied  tbe  motion  of 
tbe  defendants  to  have  such  proofs  striken 
from  Use  record;  and  (8)  because  the  findings 
and  decrees  of  the  court  were  against  the  law 
tnd  tbe  evidence.  *i 

(1)  It  is  true  ibat  the  record  shows  that,  on 
tbe  17th  of  October,  1884,  the  court  made  an 
order  referring  tbe  cause  to  a  master  in  chan- 
cery *'to  take  proof  and  state  an  account 
berein/'  No  reTOrt  afterwards  made  is  found 
in  tbe  record*  The  only  special  report  found 
tberein  is  one  of  the  master,  hereinbefpre  set 
forth,  filed  February  27,  1884,  on  tbe  question 
of  tbe  issuin  g  of  a  preliminary  injunction.  To 
tbat  report  no  exceptions  appear  to  have  been 
filed.  I^ot  only  does  the  final  decree,  of  April 
9, 1888,  state  that  the  cause  was  beard  upon 
bill,  answers,  replications,  and  proof,  "and 
upon  the  naaster's  report  herein,  with  ezcep- 
tioos  tbereto,"  but  tbe  opinion  of  Jvdge  Blod- 
gett  says:  '^Tbe  case  was  referred  to  one  of  tbe 
masters  of  the  court,  to  take  proof!*  and  report 
findings  upon  tbe  question  of  infringement, 
and  be  has  reported  that  tbe  defendants,  by  tbe 
poblioation  and  sale  of  two  books  set  out  and 
described  in  the  bill  of  complaint,  one  under 
tbe  title  of  '  How  to  Ck>ok,'  and  tbe  other  under 
tbe  title  of  '  Economy  c3ook  Book,'  have  in- 
fringed upon  tbe  complainant's  copyright  by 
incorporatini;  into  their  said  publication  some- 
thing over  fifty  pages  of  tbe  matter  of  com- 
plaimuit's  book,  as  well  as  substantially  fol- 
lowing the  arrangement  of  subjects  and  head- 
ings. Mpen  v.  CaOaghan,  10  Hiss.  139.  I 
bave  carefully  examined  tbe  proof  upon  which 
tbe  master  bases  his  findings,  and  am  satisfied 
that  tbe  finding  was  f uUy  justified  by  tbe  tes- 
timony. The  case  is  now  before  me  on  de- 
fendants' exceptions  to  the  master's  findings, 
and  on  complainant's  motion  for  a  decree  in 
parBuance  of  the  master's  report." 

The  report  thus  referred  to  in  the  decree  and 
in  tbe  opinion  is  manifestly  tbe  report  filed 
February  27,  1884,  and  there  must  have  been 
exceptions  thereto  taken  by  the  defendants.' 
Tbe  testimony  on  which  that  report  was  based 
is  not  found  in  the  record.    The  only  other 
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master's  report  in  the  record  is  one  made  by 
him  reporting  the  testimony  whidi  he  bad 
taken  in  the  cause  in  Chicago  in  May,  1885,  and 
subsequently,  and  which  report  is  dated  April 
20, 1886,  and  was  filed  April  27,  1886.  If  ex- 
ceptions were  taken  by  the  defendants  to  either 
or  both  of  those  reports,  it  was  their  duty  aa 
appellants  to  have  them  brought  into  this  court 
as  part  of  the  record:  and  if  they  took  no  ex- 
ceptions, the  reports  stand  without  exception. 
The  first  assignment  of  error  is  of  no  avail  to 
the  defendants. 

(2)  It  is  also  contended  that  tbe  plaintiff  is  not 
the  owner  of  the  two  copyrights  in  question, 
because  the  authoress  of  tbe  book  was  a  married 
woman,  residing  with  her  husband  in  New 
Jersey,  when  the  agreement  between  her  and 
Charles  Scriboer  &  Co.  was  made,  on  April  1, 
1871;  tbat  at  common  law  a  married  woman  has 
no  interest  in  personal  property  acquired  by  her 
during  marriage,  but  it  belongs  absolutely  to 
her  husband;  tbat  no  proof  was  introduced  of 
the  provisions  of  the  laws  of  New  York,  or 
those  of  New  Jersey,  or  those  of  Massachusetts, 
in  which  latter  State  the  bill  averred  that  tbe 
authoress  resided,  at  the  time  the  bill  was  filed, 
and  no  proof  was  offered  to  show  that  tbe  laws 
of  any  of  those  states  differed  from  the  common 
law,  and  tbe  presumption  was  tbat  the  common 
law  was  in  force  in  those  different  states;  that 
it  does  not  appear  that  the  authoress  bad  any 
right  to  sell  her  husband's  property  or  to  maWe 
contracts  in  regard  to  it;  tbat  this  suit  ought  to 
have  been  brought  in  his  name  as  plaintiff,  and 
that  if,  by  ratification,  he  had  confirmed  her 
right  to  bold  and  deal  with  the  property  in 
question,  then  the  suit  ought  to  have  been 
broueht  in  her  name,  as  owner  in  fa^r  «f  the 
copyright  K 

On  this  point  the  Circuit  Court  said,  in  its 
opinion,  that,  as  the  proof  showed  tbat  the  au- 
thoress from  time  to  time  settled  with  the 
owners  of  the  copyright  for  her  royalties,  the 
court  would  presume  that  her  legal  title  as  the 
author  of  the  books  was  in  some  one  and  proper 
manner  conveyed  to  and  vested  in  the  persons 
who  secured  the  copyright  thereof;  and  tbat 
acquiescence  for  so  many  years,  by  aJl  the  par- 
ties, in  that  claim  of  proprietorship  in  the 
copyright,  was  enough  to  answer  the  sugges- 
tion 01  tbe  husband's  possible  marital  interest 
in  his  wife's  earnings.  This  is,  we  think,  a 
sound  view. 

The  opinion  of  the  .Circuit  Court  further 
correctly  said:  *'It  is  certain  that,  if  there  is 
any  ownership  in  this  work  by  copyright  at  all, 
it  is  in  the  complainant,  in  whose  name  the 
copyright  was  taken  and  now  stands,  so  far  as 
is  shown  by  the  proof  in  this  case.  If  the  law 
of  tbe  domicil  of  Mrs.  Terhune  entitles  her 
husband  to  any  part  of  her  earnings,  tbat  is  a 
matter  to  be  settled  between  her  husband  and 
the  complainant,  and  which  the  defendants 
cannot  interpose  as  a  defense  to  a  trespass  upon 
the  complainant's  property  rights  in  this  copy- 
righted book." 

(8)  It  is  also  contended  for  the  defendants  that 
the  two  contracts  in  the  case,  one  dated  April 
1.  1871,  between  the  authoress  and  Charles 
Scribner  &  Co.,  and  the  other  dated  November 
6,  1884.  between  her  and  Charles  Bcribner's 
Sons,  did  not  vest  the  title  of  the  book  in  tbe 
plaintiff  or  in  those  through  whom  he  claims 
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title;  aDd  that  those  agreemeDts  did  not  show 
that  she  parted  with  the  title  to  the  hook  of 
1505]  which  she  was  the  authoress.  But  we  are  of 
opinion  that  the  proofs  are  to  the  contrary,  and 
that  the  copyright  was  secured  in  accordance 
with  law,  in  hoUi  editions  of  the  book,  by  the 
proprietor,  and  that  the  plaintiff  owns  such 
copyright. 

(4)  Objection  is  also  made  that  it  is  stated  In 
the  amendments  to  the  bill  that  a  printed  copy 
of  the  title  page  of  the  book  first  published  was 
delivered  at  the  ofQce  of  the  Librarian  of  Ck>n- 
gress  at  Washiogton,  May  26, 1871;  that  on  the 
same  day  Charles  Scribner  &  Co.,  within  ten 
days  from  the  publication  of  the  book,  deliv- 
ered two  printed  copies  of  it  at  the  office  of  the 
Librarian  of  Congress;  that  §  4956  of  the  Re- 
vised Statutes  reouired  that  the  two  co[>ies 
should  be  delivered  at  the  office  of  said  librarian 
or  deposited  in  the  mail  addressed  to  him 
'  within  ten  days  from  the  publication  "  of  the 
book;  that  the  testimony  shows  that  the  book 
was  published  May  27.  1871;  and  that,  there- 
fore, the  two  printed  copies  of  it  were  deposited 
one  day  before  the  publication,  and  the  law  was 
not  complied  with. 

But  we  are  of  cphiion  that  the  statute  was 
substantially  complied  with.  The  two  copies 
were  deposited  before  the  expiration  of  ten 
days  after  the  publication,  and  that  was  all  that 
was  necessary.^  Ten  days  were  allowed  after 
the  publicatior  within  which  the  two  copies 
were  required  t^  "ye  deposited,  and,  within  the 
meaning  of  the  statute,  they  were  so  deposited, 
although  the  deposit  took  place  one  day  before 
the  publication.  The  case  is  analogous  to  the 
ruling  of  this  court  as  to  the  protest  or  notice 
of  diFsatlsfaction  to  be  given  to  the  collector  in 
a  customs  case,  where  the  statute  required  it  to 
be  given  within  ten  days  after  the  liquidation 
of  the  duties,  and  it  was  given  after  the  collec- 
tor's decision  and  before  the  final  liquidation, 
and  it  was  held  that,  as  the  notice  was  ^ven 
before  ten  days  after  the  final  liquidation  had 
expired,  it  was  a  sufficient  notice.  Daviei  v. 
MUler,  180  U.  S.  284  [32:  932J. 

(5.)  It  is  also  contended  that  the  copyright 
of  1880  was  invalid,  because  no  sufficient  proof 
appeared  that  two  copies  of  that  book  were 
duly  deposited.  We  are  of  opinion  that  the 
certificate  of  the  Librarian  of  Congress,  set 
forth  in  the  margin,  as  printed  in  the  record,* 
[5061  ^^^  ^^^  copies  of  the  new  edition  of  the  plain 
tiff's  copyrighted  book  were  received  by  him 
November  15, 1880, which  was  within  ten  days 
after  the  publication,  was  competent  evidence, 
although  the  certificate  was  not  under  seal. 

(6.)  It  is  also  contended  that  the  Circuit  Court 
erred  in  granting,  on  February  28,  1888,  the 
motion  of  the  pltuntiff  *'to  file  a  certified  copy 
of  copyright  in  place  of  such  proof  heretofore 
filed  and  lost,"  and  in  refusing,  on  April  6, 
1888,  to  grant  the  motion  of  the  defendants  to 

«New  York,  Nov.  ISch,  1880. 
Mr.  A.  B.  SpoflTord,  the  Librarian  of  Oongrress, 
Washington.  D.  C 

Dear  Sir:    We  send  yon  to-day  by  mail  (2)  two 

copies  of  Marion  Haiiand^  ^'Common  Sense  In  the 

Household.**  new  edition,  to  complete  the  oopy- 

riffht  for  that  hook. 

The  certificate  for  title  entry  Is  numbered  14S8B  L. 

Please  acknowledge  their  receipt 

Youn  truly,         Charles  Soribner*8  Sons. 
t  copies  of  the  al>ovo  received  Nov.  15, 1880. 

A.  EL  Spofford,  Lihrarian  of  Congress. 
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strike  from  the  record  the  certificates  of  rte 
Librarian  of  Congress  which  bad  been  filed  m 
pursuance  of  the  order  of  Febmaiy  23, 1^38. 
The  ground  of  making  the  order  of  February 
28,  1^,  was  stated  in  it  to  be  that  proof  by  a 
certified  copy  of  copyright  had  been  Chereu>> 
fore  filed  and  lost,  and  that  the  new  oertificil 
copy  was  to  be  in  place  of  such  proof;  and  ia 
the  motion  made  by  the  defendants  to  strike 
the  new  certificates  from  the  record,  it  was 
stated  that  '"no  other  certificate  having  the  tte 
purport  or  effect  had  been  ever  offered  in  evi- 
oence  nor  lost  from  the  files  in  said  canse.* 
But  the  court,  by  overruling  such  moiioik, 
must  necessarily  have  found  l^t  the  foot  wm 
otherwise,  and  that  such  former  certificates  bad 
been  filed  as  proof  and  had  been  loal.  There 
is  nothing  in  the  record  to  control  this  findiag 
of  fact. 

(7.)  It  is  urged  that  the  decree  oogbt  to  have 
been  entered  for  the  sum  of  $1,002  against  the 
defendant  corporation  alone,  and  that  it  was 
error  to  decree  the  other  two  defendants  to  pay 
any  part  of  that  amount;  that  thoae  two  de> 
fendants  manufactured  the  books  compbiaed 
of,  and  did  not  sell  them  or  offer  them  for  nfe: 
that  the  corporation  defendant  publi^ed  and 
sold  the  books  and  was  the  only  defeodaat 
which  received  any  part  of  Uie  prafita  arismg 
from  their  sale;  and  that  it  was  nom  the  books 
of  account  of  the  corporation  defendant  that 
the  account  of  profits  was  stated  on  whidi  the 
decree  for  damages  in  the  case  was  baaed.  Tt 
support  this  view,  the  case  of  tUimbetM  v. 
meMson  Ptiv,  Cb.,  97  U.  S.  126,  180, 140  (24: 
1000,  1006],  is  cited  to  show  that  unles  all  of 
the  defendants  realize  a  profit  from  the  ia- 
fringement,  a  joint  decree  for  the  pavment  of 
such  profits  ought  not  to  be  entered  against 
them;  and  that  the  defendants  who  dS  not 
participate  in  the  profits  realized  ought  not  to 
be  charged  with  any  part  of  thoae  proflts.  b 
is  contended  that  whfle  the  defendants  Dooo- 
hue  and  Henncberry  might  have  been  called 
upon  to  account  for  the  profita  realhed  hv 
them  from  manufacturing,  or  ixinting  aad 
binding  the  books  complained  of,  do  pmf  of 
such  profita  was  offered,  and,  tbereiofe.  do 
decree  for  the  payment  of  any  profits  coM 
lawfully  be  entered  against  them.  The  decree 
seU  forth  that  the  $1,002  is  the  amoont  of  the 
orofit  shown  by  the  proof  to  have  been  mads 
bjT  the  defendants  from  the  defendants'  ia- 
fringement 

To  this  view  it  is  replied  by  the  plaiaiiff 
that,  as  the  defendants  Uonohue  and  HroBe- 
berry  printed  the  books  bv  contract  with  the 
corporation  defendant,  and  aa,  under  the  copy* 
right  law  (Rev.  Stat  %  4064).  both  the  prioter 
and  the  publisher  are  eoually  liable  to  the 
owner  of  the  copyright  lor  an  infringemeBL 
and  as  it  is  to  be  inferred  that  Doooboe  sad 
Henneberry  made  a  profit  from  pnntiof  the 
piratical  liooks,  they  were,  therefore,  sliaren 
in  the  profita  realized  fh>m  the  sale  of  tbt 
books,  and  were  participet  criwnnu  with  the 
defendant  corporation  in  the  infHngeoieat; 
that  the  two  sets  of  defendanta  together  pHated 
and  published  the  books,  and  were  practically 
partners  in  doing  it,  the  corporatioo  doing  oat 
part,  and  the  other  defendanta  the  other  part 
of  the  printing  and  poblishinff ;  and  that  sO 
the  parties  concerned  ought  to  oe  heM  to  ta 
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•cconnt  to  the  owner  of  the  coipyright  in  respect 
to  tba  profits  derived  from  the  printing,  puh- 
MiDg,  and  selling,  without  all  of  which  com- 
bined there  could  have  heen  no  infringement 
We  think  these  views  are  sound. 

(8.)  It  is  contended  hy  the  defendants  that 
the  decree  ought  to  have  been  only  for  that 
pfoportkm  of  the  profits  realized  from  the  sale 
of  the  books,  which  was  derived  from  the  use 
of  the  matter  which  had  been  copied  from  the 
copyrighted  books.  But  the  report  of  the 
master,  filed  February  27,  1884,  speaking  of 
the  boolu  printed  and  published  by  the  de- 
fendants, said  that  he  found  *'that  said  works, 
thoagh  purporting  to  be  edited  and  compiled 
by  (ufferent  persons,  whose  names  appear 
therein,  in  one  instance  the  title  being  partially 
chiD^  and  in  others  entirely  so,  are  largely 
compilations  of  the  recipes  of  the  complainant, 
and  that  the  matter  and  language  of  said  books 
is  the  same  as  the  complainanrs  in  every  sub- 
■tandal  sense,  but  so  distributed  through  said 
books  of  defendants  as  to  k)ecome  incorporated 
into  those  works,  making  it  almost  impossible 
to  separate  the  one  from  the  other." 

The  rule  is  wdl  settled,  that,  although  the 
istlre  copyrighted  work  be  not  copied  in  an 
infringement,  but  only  portions  thereof,  if  such 
portioDS  are  so  intermingled  with  the  rest  of 
the  i^ratical  work  that  they  cannot  well  be  dis- 
tingnfehed  from  it,  the  entire  profits  realized 
by  the  defendants  will  be  given  to  the  plaintiff. 
f  hte  was  the  rule  laid  down  by  this  court  in 
OiUagkan  ▼.  Myers,  128  U.  S.  617,  665  [82: 
547,662],  foUowing  Matoman  ▼.  Tegg,  2  Russ. 
385, 39C  and  Etitsabeth  v.  NichoUon  Pao.  Oo, 
«7  U.  8. 126, 139  [24: 1000, 1006]. 

We  have  thus  reviewed  the  points  urged  in 
the  brief  of  the  appellant,  and  do  not  deem  it 
Decessary  to  consiaer  any  others. 

Ikcnui^fkrmed. 


ELIZA  8.  SMITH,  Executrix,  Appt., 

o. 

ABTEMAS  QALE  bt  al. 

4Bee8bGLBeporter*B  ed.  UMSn.) 

IntenenUon — ioho  may  intenene — recuondbU 
timt  Dakota  law  as  to  acknowledgment  of 
deed— record  qf  deed  when  emdence—faets 
fnmd  by  the  court— extent  ^  <idverse  posses- 
tionr-Us  pendens. 

L  An  Intervention  as  mentioned  in  the  Oode  of 
Dikota  takes  place  when  a  third  person  is  per- 
mitted to  become  a  party  to  an  action  or  pro- 
oeedio;  between  other  persons. 


5.  The  interest  mentioned  in  the  Dakota  Oode 
which  entitles  a  person  to  intervene  in  a  suit  be- 
tween other  parties  must  be  that  created  by  a 
claim  to  or  lien  upon  the  property,  or  some  part 
thereof,  which  is  the  subject  of  litigation. 

8.  By  section  90  of  the  Dakota  Code  a  oomplaiDt 
of  intervention  must  be  filed  by  leave  of  the 
court,  and  the  right  to  intervene  ought  to  be 
claimed  within  a  reasonable  time,  and  oiay  be 
properly  refused  where  the  action  has  been 
pending  two  years,  and  is  about  to  be  tried. 

i.  By  the  Dakota  Act  of  1878,  the  acknowledg- 
ment of  any  deed,  may  be  made  either  within  or 
without  that  Territory  and  within  the  United 
States,  before  any  public  officer  having  an  official 
seal,  including  notaries  public 

6.  An  original  instrument,  which  is  perfect  upon 
its  face,  is  not  made  ioadmiaBible  in  evidpuoe  by 
the  fact  that  the  record  of  such  instrumeiiv  has 
omitted  the  official  seal  of  the  notary. 

8.  The  finding  of  an  ultimate  fact  by  the  court  has 
the  same  legal  effect  as  the  finding  of  a  Jury  in  a 
speciai  verdict,  and  the  sufficiency  of  the  evi- 
dence to  support  the  finding  cannot  be  consid- 
ered upon  appeal  to  this  court.  ^■ 

7.  Where  there  has  been  an  entry  on  und  under 
color  of  title  by  deed.  If  there  is  no  adverse  pos- 
session, the  law  construes  the  eotry  to  be  coex- 
tensive with  the  grant  to  the  party. 

8.  In  order  to  charge  purchasers  of  property  with 
notice  of  the  pendency  of  a  suit,  it  is  necessary, 
under  the  statutes  of  Dakota,  to  file  a  lis  pendena 
with  the  register  of  deeds  of  the  county  in  which 
the  land  is  situated. 

9.  Where  the  answer  of  defendant  admits  the 
actual  execution  and  delivery  of  instruments,  but 
denies  their  legal  effect,  such  instruments  may  be 
given  in  evidence. 

[No.  235.] 

Argued  and  Submitted  March  iS,  f^,  189i, 
Decided  AprU  11,  189i. 


APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Dakota,  affirm- 
ing the  decree  of  the  District  Court  of  Minne- 
haha County,  in  said  Territory,  confirming 
the  title  in  McEennan  and  Grisbv  to  certain 
lands,  in  a  suii  to  quiet  the  title  of  said  lands. 
Affirmed, 

Statement  by  Mr,  Justice  Brown: 

This  was  an  action  originally  brought  by 
Ghile  in  the  District  Court  of  Minnehaha 
county,  against  the  widow  and  heirs  of  Dan- 
iel Q.  Shiliock,  Samuel  A.  Bentley  and  Byron 
M.  Smith,  to  quiet  the  title  of  the  plaintiff  to 
certain  lands  of  which  it  was  averred  the  de- 
fendants unjustly  claimed  to  have  title  in  fee. 

The  following  facts  are  abstracted  from  the 
finding  of  the  court: 

Both  parties  claimed  title  from  Marearet 
Frazier,  who,  on  the  1st  day  of  July,  186^  be- 


^orm^r-As  to  requMUs  of  deed  of  land,  see  note 
^  Agrlcoltural  Bank  v.  EUse,  U:  M9. 

-^  to  eaneeOation  or  surrender  of  deeds  by  parties; 
^iitet  on  title,  see  note  to  Parker  v.  Kane,  16:  28S. 

That  deseriptilon  in  deed  must  be  deflntte:  when 
^ffi^d  for  uncertainty^  see  note  to  0*Hara  v.  United 
States,  M:7W. 

•Asto  misdescription  indeeds;  when  it  aootdsthem; 
^>^  dom  fiot,  see  note  to  Wallace  v.  Penfleld* 
2f:lir. 

^ttowhat  is  sii^glcient  ddivery  of  a  deed  to  pass 
t>*e  tftte,  see  note  to  Tompkins  v.  Wheeler,  10:  908. 
144  U.  8.  U.  S.,  Book  86. 


As  to  achnowledgment  of  deed  by  married  woman; 
parol  evidence  to  contradict;  interested  officer,  see 
note  to  Drury  v.  Foster,  17:  780. 

As  to  deeds  from  parent  to  ehUd,  or  between  rdor' 
Uices,  when  set  aside,  see  note  to  Hoffman  v.  Over- 
bey,  84:  764. 

That  recording  a  deed  does  not  constitute  a  deliio» 
ery  of  it;  when  evidence  of  deiivery,  see  note  to  Par- 
melee  v.  Simpson,  18:  542. 

As  to  record  of  deed;  its  effscA <u notice;  astou)hom 
not  necessary  tt^reeord,  see  note  to  Stebbins  v.  Dun- 
can, 27:  641, 
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came  grantee  of  the  land  in  fee  by  a  patent  of 
the  United  States  of  that  date. 
Plaintiff's  cbain  of  title  was  as  follows: 

1.  Power  of  attorney,  Margaret  Frazier  to 
William  H.  Qrant,  executed  December  9, 
1868,  authorizing  him  to  sell  and  convey  all 
her  real  estate  in  the  Territory  of  Dakota,  etc., 
and  to  execute  a  warranty  deed  of  conveyance 
in  her  name. 

2.  Warranty  deed,  Margaret  Frazier '  by 
William  H.  Qrant  her  attorney-in-fact,  to 
Louisa  B.  Gale,  wife  of  the  plaintiff  Artemas 
Gale,  executed  October  12, 1870,  for  a  consid- 
eration of  $160.  Under  this  deed  the  court 
found  that  Mrs.  Gale  enteredin  to  possession, 
caused  the  property  to  be  surveyed  and  the 
boundaries  to  be  marked;  and  thence  to  the 
time  of  her  decease,  continued  in  open,  contin- 
uous, and  iminterrupted  possession,  which  pos- 
session was  continued  by  Artemas  Gkde,  her 
husband,  and  his  grantees  hereinafter  men- 
tioned, who  have  been,  and  at  the  time  of  the 
trial,  were  in  actual  possession  of  said  prem- 
ises. 

8.  Wni  of  Louisa  E.  Gale,  who  died  June 
27, 1880,  devising  this  property  to  her  husband 
Artemas  Gale,  the  plaintiff.    This  will  was 

Srobflted  July  29,  1880,  and  filed  for  record 
uly  6,  1883. 

This  suit  ^as  be^un  September  27,  1882. 
During  its  ^lendency,  and  on  August  1, 1888, 
plaintiff  Qtde  conveyed  the  lands  in  question 
to  Helen  G.  McEennan  by  warranty  deed  for 
a  valuable  consideration,  and  on  August  14, 
1888,  Helen  G.  McEennan  conveyed  an  undi- 
vided half  of  the  same  to  Melvin  Grigsby. 

The  defendant's  chain  of  title  was  as  fol- 
lows: 

1.  Warranty  deed,  Margaret  Frazier  to  Os- 
car Hodgdon,  dated  May  29, 1872,  for  a  consid- 
eration of  $500.  This  deed  was  executed 
eighteen  months  after  the  deed  to  Louisa  E. 
Gale.  The  court  found  that  there  was  no 
other  evidence  offered  or  submitted,  tending  to 
prove  that  any  consideration  was  paid  for  such 
transfer,  or  that  the  ^ntce  Hodgdon  did  not 
then  have  actual  notice  or  knowledge  of  the 
prior  conveyance  of  Frazier  to  Gal*",  or  that  at 
the  time  Hodgdon  was  an  innocent  purchaser 
of  the  said  property  for  a  valuable  considera- 
tion, without  notice  of  the  outstanding  title  in 
Louisa  E.  Gale. 

2.  Quit-claim  deed  by  Oscar  Hodgdon  to 
defendant  Byron  M.  Smith,  executed  June  29, 
1874,  the  property  being  then  in  the  actual  and 
open  possession  of  Louisa  E.  Gale. 

8.  Warranty  deed,  Margaret  Frazier  to  Dan- 
iel G.  Shillock  and  to  Samuel  A.  Bentley,  ex- 
ecuted May  14,  1878.  Subsequent  to  this  con- 
veyance Shillock  died,  leaving  a  widow  and 
heirs,  who,  with  Smith  and  Bentley,  were  made 
defendants. 

It  was  claimed  by  defendants  that  the  power 
of  attorney  from  Frazier  to  Grant  was  obtained 
for  the  purpose  of  enabling  the  latter  to  locate 
land  scrip  owned  by  Frazier,  and  selling  the 
land  so  located;  that  it  was  not  intended  to  be 
used  in  conveying  the  land  in  question;  that 
such  use  of  it  was  fraudulent;  and  that  Gale 
and  his  wife,  well  knowing  these  facts,  pro- 
cured Grant  to  make  a  d^,  under  and  by 
virtue  of  said  power  of  attorney,  to  Louisa  E. 
Gale.    In  this  connection,  however,  the  oonrt 
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found  that  Mrs.  Gale  was  an  Imweent 
chaser  for  a  valuable  oonsideratioo  of  lk» 
property  in  controversy;  that  if  said  power  of 
attorney  was  procured  from  Ifargmret  Fraikr 
by  fraud,  and  if  the  conveyance  by  Gnat  id 
Ciale  was  fraudulently  macfe,  the  said  Laaim 
K  Gale  and  Artemas  Gale  were  neither  d 
them  cognizant  of  such  facta,  and  had  bo 
knowledge  or  notice  whatever  of  such  alleged 
fraud;  and  that  Helen  G.  McEennan  w»  alK> 
an  innocent  purchaser  for  valuable  ooosidefm- 
tion  of  said  property,  and,  at  the  time  of  the 
conveyance  from  Artemas  Gale  to  her,  had  ao 
notice  or  knowledge  whatever  of  the  pendeMv 
of  this  action,  or  of  the  ground  upon  whin 
Smith  claimed  an  interest  in  the  property. 

Upon  the  day  before  the  case  was  trieif.  Mar- 
garet  Frazier  filed  a  complaint,  denying  CUe'i 
possession  of  the  lands,  averring  the  tiu^  to  be 
in  Smith,  or  in  herself  for  the  benefit  of  Saitfa. 
and  asked  leave  of  the  court  to  imervene  sm 
be  made  a  defendant  This  was  refoaed,  and 
the  court  found  as  condusiona  of  law.  fnm 
the  facts  above  stated,  that  Artemaa  G^  the 
plaintiff,  was,  at  the  time  of  the  coinmearr 
ment  of  the  action,  the  owner  in  fee:  that  Me- 
Eennan  and  Gri^by  were,  at  the  thne  of  the 
trial,  the  ownen  each  of  an  nndivided  half  in 
fee  simple;  and  Uiat  the  warranty  deed  ttam 
Frazier  to  Hodgdon,  and  the  quit-daioi  deed 
from  Hodgdon  to  Smith,  and  the  wanaatj 
deed  of  Frazier  to  Shillock  and  Bentley,  wen 
all  of  them  void,  and  conveyed  no  title,  right* 
interest,  or  estate  in  the  nid  property;  tad 
upon  these  condusiona  a  decree  waa  emmd, 
confirming  the  title  in  McEennan  and  Gft^i' 
by.  From  this  decree  of  the  Diatrfei  Coort 
both  Smith  and  Frazier  appealed  to  the  Su- 
preme Court  of  the  Territory,  hj  which  it  wm 
affirmed  (Sa  N.  W.  Rep.  1&;  »  X.  W.  Bepi 
661),  and  Smith  thereupon  appealed  to  tkm 
court.  Smith  having  died  subaequeat  %  the 
appeal,  the  case  ia  now  proaecuted  by  hh  cz- 
ecutrix.  t 

Messn,  Enoch  Tottea  and  AraakfiB  B. 
Haekey*  for  appellants: 

Under  the  Dakota  Ckxie  of  Civ.  Proa  Ihe 
right  to  have  a  party  brought  in  in  older  thu 
there  may  be  a  complete  determinatioo  of  the 
controversy  is  not  a  discretionary  matter  with 
the  court.  The  court  '*  must  caoae  them  lo  be 
brought  in,"  and  the  denial  of  thia  rtgb:  ii 
error,  whether  the  error  takes  the  form  of  wm 
taining  a  demurrer  to  the  complaint  of  lalB' 
vention,  or  in  striking  the  complaint  from  iW 
files,  or  in  refusing  leave  to  die  in  the  coa- 
plaint. 

MorUm  v.  Thompton,  68  CaL  8:  CUvra  ? . 
Smart,  53  Cal.  742;  Coffey  v.  Grttt^fdd,  9 
Cal.  882;  Pomeroy.  Remedies  &  ReaeditJ 
Rights,  ^^  411.  418,  426,  481. 

The  liability  therefore  of  Margaret  Frasar 
to  reimburse  JBjrron  M.  Smith  in  the  event  of 
the  success  of  Gale  makea  her  a  unairr 
party  in  order  that  her**Uabil^  nay  h» 
adjudged  in  one  proceeding. 

Oatnp  V.  MeQiUicuidd^,  10  Iowa,  908;  SlaiT* 
EcL^PrjS  178,  174. 

The  New  York  Code  is  similar  in  this  reipFrt 
to  that  of  Dakota,  and  in  that  State,  the  Codt 
makes  it  the  imperative  duty  of  the  ooort  i» 
cause  the  oroper  parties  to  ht  bnmfht  hw 
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8ka9&r  T.  Brainard,  80  Barb.  25. 

In  suit  by  third  parties  to  set  aside  deeds  as 
foid  for  fraud  as  against  plaintiffs  the  grantors 
io  the  deeds  to  be  declared  void  must  be  made 
ptitieB. 

LawrencB  ▼.  Bank  of  the  RernvMie,  85  N.  Y. 
830:  BeardO^  Scyihe  Co,  v.  Foster,  86  N.  Y. 
566:  Lati^  ▼.  Irttan,  17  Md.  625. 

A  deed  of  lands  held  in  adverse  possession 
b  good  aa  against  the  grantor  and  his  heirs  and 
igsinst  strangers,  though  void  as  against  the 

Ertj  in  possession;  and  being  void  as  to  the 
ter,  an  action  will  lie  against  him  in  the 
Bime  of  tJhe  grantor,  notwithstanding  such 
deed,  but  not  in  the  name  of  the  grantee.  A 
reooYeiy  therein  will,  however,  inure  to  the 
benefit  of  such  grantee. 

BamOton  v.  Wright,  87  N.  Y.  502;  Has- 
Woudt  ▼.  Bunee,  62  N.  Y.  482;  Farnum  v. 
Frterton,  111  Mass.  151;  MeMahan  v.  Boioe,  114 
Mms.  140;  Chamberlain  r.  Taylor,  02  N.  Y. 
848:  Gate  ▼.  ShiOoek  (Dak.)  Oct.  6,  1886; 
Btmer  ▼.  Newton,  80  Wis.  640. 

Any  admission  of  the  power  of  attorney  or  of 
the  (feed  which  might  find  its  way  into  one 
defense,  would  not  obviate  the  necessity  of 
proving  execution  of  the  deeds  when  they  are 
denied  and  put  in  issue  by  another  defense. 

Miller  ▼.  Chandler,  50  Gal.  540;  Nudd  v. 
Thompson,  84  Cal.  80;  Troy  db  Rutland  R,  Co, 
V.  Kerr,  17  Barb.  581;  Bwift  v.  Kingeley,  24 
Barb.  541.  ^ 

Everv  admission  it  to  be  taken  as  an  entire- 
ty of  the  fact  which  makes  for  the  one  side 
with  the  qualifications  which  limit,  modify,  or 
destroy  its  effect  on  the  other  side. 

Mutual  Ben,  L,  ln$,  Co.  v.  HigginhotJiam, 
96  U.  8.  800  (24:  400);  Craig  v.  Tappin,  2 
8aodl  Ch.  78,  7  L.  ed.  515;  Mutual  Hen,  L. 
Im,  Co,  v.  Newton,  80  U.  8.  22  Wall.  82  (22: 
793). 

If  there  had  been  an  express  admission  of  a 
power  of  attorney,  evidence  by  plaintiff  would 
be  necessary,  identif vine  the  power  of  which 
the  execution  is  admitted  with  that  offered  in 
eridence. 

1  Greenl.  Ev.  (18tb  ed.)  85,  note  2, 

The  admissions  of  a  party  are  not  compe- 
tent evidence  of  the  execution  of  a  specialty 
onkss  the  absence  of  better  evidence  is  ac- 
Gonnted  for.  The  testimony  of  subscribing 
witness,  or  the  deed  itself  duly  acknowledged 
•od  recorded,  is  the  best  evidence. 

1  QreenL  £v.  (18th  ed.)  §  86;  Jenner  v. 
Mfe,  6  Johns.  0;  Hatbrouek  v.  Baker,  10 
Johns.  248;  Seott  v.  Clare,  8  Campb.  236. 

The  certificate  of  W.  8.  Bloom,  register  of 
deeds,  indorsed  on  the  instrument,  not  having 
been  made  in  the  performance  of  a  dutr  en- 
joined by  law  upon  the  officer,  is  not  evidfence 
of  the  (acts  jecited  in  it. 

1  QreenL  £v.  (18th  ed.)  §  408;  Board  of 
^ater  Ccmn.ef  Cohoee  v.  Laming,  45  N.  Y. 
1«;  Wdfe  V.  Washburn,  6  Cow.  261;  Puryear 
▼.  Beard,  14  Ala.  121. 

The  record  of  deed  is  not  constructive  notice 
of  its  existence  or  contents  unless  all  the  pre- 
requisites prescribed  by  law  to  be  observed  in 
'eq)ect  to  its  registration,  such  as  its  acknowl- 
edgment and  &e  like,  have  been  complied 

^8  Washb.  Real  Prop.  880,  ♦502:   Wade, 
Notice.  §S  124, 125, 126;  Pringle  v.  Dunn,  87 
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Wis.  440;  BueU  ▼.  Irwin,  24  Mich.  145, 152, 
158. 

If  a  deed  be  properly  executed,  but  defect- 
ively recorded,  as  fo  subsequent  purchasers  the 
defective  record  is  not  notice,  and  cannot  be 
aided  by  the  production  of  the  original  instru- 
ment. 

Qirardin  v.  fjimpe,  58  Wis.  267;  Taylor  v. 
Harrison,  47  Tex.  454,  26  Am.  Rep.  804; 
Wood  V.  Ooetirane,  80  Vt  546;  Potter  ▼.  Dooley, 
55  Yt.  516;  Beekman  ▼.  Frost,  1  Johns.  Oh. 
288,  1  L.  ed.  148,  18  Johns.  544;  Pringle  v. 
Dunn,  87  Wis.  440;  Chamberlain  Y.  AH,  7 
Cal.  204;  Terrell  v.  Andrew  County,  44  Ma 
800;  Parret  v.  Shaubhut,  5  Minn.  828;  Bar- 
nard V.  Campau,  20  Mich.  162,  164. 

As  is  said  in  2  Pom.  Eq.  Jur.  g  620,  when 
"the  party  rightfully  in  possession  under  an 
unrecordecl  conveyance  relies  upon  the  fact  of 
such  possession  as  a  constructive  notice,  equl 


lent  in  its  effect  to  a  registration,  to  a  subse- 
quent grantee  or  incumbrancer  whose  deed  or 
mortgage  has  been  recorded,  his  possession 
must  be  an  actual,  open,  distinct,  notorious 
and  exclusive  occupancy  of  the  land  in  ques- 
tion." 

CoUman  ▼.  Barklew,  27  N.  J.  L.  857,  850| 
McMechan  ▼.  Orifflng,  8  Pick.  150;  Brown  v. 
Volkening.  64  N.  Y.  76;  Page  v.  Waring,  76 
N.  Y.  470;  Thompson  v.  Burhans,  70  K  Y. 
08;  Patten  v.  Moore,  82  N.  H.  882;  Lough- 
ridqe  v.  Rowland,  52  Miss.  546. 

if  Hodgdon  is  a  bona  fide  purchaser  for  a 
valuable  consideration,  it  is  unnecessary  to 
consider  whether  or  not  Smith  had  notice  of 
Gfale's  deed  or  title.  He  is  entitled  to  rely  on 
Hodgdon's  title. 

Wade.  Notice,  §§  62.  241,  242;  PrfngU  v. 
Dunn,  87  Wis.  440.  467;  Laeuetnne  FertiUaeit 
Co,  V.  Lake  Quano  db  Fertilieer  Co,  82  N.  Y. 
476;  Wood  v,  Cliapin,  18  N.  Y.  500. 

A  deed  acknowledging  the  payment  of  the 
purchase  money  by  the  grantee  is  prima  fade 
evidence  that  he  was  a  purchaser  in  good  faith 
for  a  valuable  consideration  under  the  record- 
ing Act. 

MorHU  V.  Cone,  68  U.  8. 22  How.  75  (16: 258); 
AntJiony  v.  Chapman,  65  CaL  78. 

The  party  holding  an  unrecorded  deed  and 
seeking  to  establish  its  priority  over  a  subse- 
quent recorded  deed  has  the  burden  of  proof 
to  show  notice  to  the  subsequent  holder. 

Qress  v.  Evans,  1  Dak.  887:  Brown  v.  Volken- 
ing,  64  N.  Y.  76;  Ryder  v.  Rush,  102  111.  3B8; 
amith  V.  Tule,  81  Cal  180;  2  Pom.  Eq.  Jur. 
210.  242,  243. 

The  finding  that  Louisa  E.  Qale  was  an 
innocent  purchaser  for  a  valuable  considera- 
tion is  not  sustained  by  the  evidence. 

Oress  V.  Evans,  1  Dak.  887;  Stark  v.  Starr, 
78  U.  8.  6  Wall.  402  (18:  025);  Livingston  v. 
Peru  Iron  Co.  0  Wend.  520:  Sedgwick  &  Wait. 
Trial  of  Title  of  Land,  5S8-504. 

Mrs.  McEennan  was  not  a  purchaser  in 
good  faith.  8he  had  notice  of  facts  sufficient 
to  put  a  prudent  person  upon  inquiry. 

2  Pomeroy.  Eq.  Jur.  48, 44;  Esk  v.  Hotelier, 
58  Mo.  285;  Sergeant  v.  IngersoU,  7  Pa.  840. 

Inadequacy  of  price  puts  one  upon  inquiry. 

Wade,  Notice,  18. 

The  rehitionship  of  the  parties  is  also  to  be 
considered. 

2  Pom.  Eq.  Jur.  20;  Wade,  Notice,  14. 
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Me$$r$,  C.  K.  Davis  and  Mdvin  Origtby^ 
for  appellee: 

The  court  did  not  err  in  refusing  to  allow 
Margaret  Frazier  to  intervene. 

Brown  v.  Saul,  4  Mart  N.  S.  484;  LtwU  ▼. 
HartDood,  28  Minn.  428;  QaU  v.  ShiOock  (Dak.) 
Oct  4,  1886. 

Possession  by  the  plaintiff  and  his  testatrix, 
existiog  as  it  dfid  lon^  before  and  at  the  time 
the  dcids  under  which  Smith  claims  were 
executed,  and  beiog  continuous  ever  there- 
after in  L.  E.  Gale  and  those  claiming  under 
her,  was  notice  to  all  the  world  of  the  plain- 
tiff's rights.  No  record  of  any  muniment  of 
title  to  him  or  any  of  his  grantees  was  n^^jes- 
sary . 

Oale  ▼.  Shilloek  (Dak.)  October  6,  18S6; 
Landes  v.  Brant,  51  U.  8.  10  How.  870 
(18:  459);  Fair  v.  Sterenoi,  29  Cal.  486;  Les- 
trade  v.  Barih,  19  Cal.  676;  Landers  v.  Bolton, 
26  CaL  894;  Bi$/top  v.  Schneider,  47  Mo.  472; 
Beed  v.  Oannon,  50  N.  Y.  845;  Ellis  v.  Horr- 
man,  90  N.  Y.  466. 

The  defendant  waived  any  benefit  of  objec- 
tion and  exception  to  the  admission  of  the 
deeds,  when  offered  by  the  plaintiff,  by  after- 
wards offering  the  record  of  the  same  docu- 
ments, as  he  did,  to  sustain  his  defense  and  to 
prove  his  afiirmative  cause  of  action,  set  up  in 
his  several  answers. 

Hayden  v.  Palmer,  2  Hill,  209;  Ostland  v. 
Porter  (Dak.)  Oct.  10,  1885. 

An  objection  which,  if  properly  made  on  the 
trial,  could  have  been  obviated,  will  not  be 
heard  on  appeaL 

Merritt  v.  Seaman,  6  N.  Y.  168;  Letin  v. 
RumU,  4Si  N.  Y.  255;  McNulty  v.  BaUy,  2 
Finn.  59. 

The  original  answer  was  verified  by  Smith, 
and  on  the  trial  plaintiff's  counsel  offered  in 
evidence  so  much  of  it  as  admitted  the  execu- 
tion of  the  power  of  attorney  and  the  deed. 
This  evidence  was  clearly  admissible,  and  suffi- 
cient pioof  of  the  execution  of  Uiose  instru- 
ments. 

Cook  V.  Barr,  44  N.  Y.  156;  Shqfter  v.  Rich- 
ards, 14  Cal.  125;  Broum  v.  Pickard,  4  Utah, 
2»2;  Philadelphia,  W.  db  B.  R.  Co.  v.  Howard, 
54  U.  8.  18  How.  807  (14: 157);  BartweU  v. 
Page,  14  Wis.  58;  Derby  v.  Oallup,  5  Minn. 
119;  Baamum  v.  Kennedy,  21  Kan.  181 ;  Mutual 
Ben,  L,  Ins.  Co.  v.  Newton,  89  U.  8.  22  Wall. 
82  (22:  798). 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court: 

This  case  was  tried  in  the  court  of  original 
Jurisdiction  without  a  Jury,  upon  the  amended 
and  supplemental  answers  of  Byron  M.  Smith, 
and  the  replies  thereto  of  Chile,  Qrigsby,  and 
McEennan,  and  was  appealed  to  the  Supreme 
Court  of  the  Territory,  and  thence  to  this 
court,  upon  exceptions  of  the  defendant  SmiUi 
to  certain  proceedings  upon  said  trial. 

(1)  Error  is  alleged  in  the  refusal  of  the 
court  to  permit  Margaret  Frazier  to  file  an  in- 
tervening complaint,  and  be  Joined  with  de- 
fendant Smith  as  a  necessary  party  to  the  com- 
plete determination  of  the  controversy.  By 
section  89  of  the  Dakota  Code  of  Civil  Pro- 
cedure, respecting  parties  to  civil  actions,  "the 
ooorl  may  determine  any  controversy  between 
the  parties  before  it,  when  it  can  be  done  with- 
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out  prejudice  to  the  rights  of  oCfaen,  or  bj 
saving  their  rights;  but  when  a  eom^UU  ddtr- 
mi  nation  qfthe  controversy  CMnnot  be  bad  wic^ 
out  the  presence  of  other  partiea,  the  comt 
must  cause  them  to  be  brought  in."  And  br 
section  90:  '* Any  person  may,  before  the  iriit 
intervene  in  any  action  or  proceeding,  wbokaa 
an  interest  in  the  matter  m  litigation,  in  the 
success  of  either  party,  or  an  intoest  agvua 
both.  An  intervention  taket  place  vhen  a 
third  person  is  permitted  to  become  a  party  to 
an  action  or  proceeding  between  other  penms, 
either  by  joining  the  phintiff  indaimiag  what 
is  sought  by  the  complaint,  or  by  uniting  with 
the  defendant  in  resisting  the  daims  of  Iha 
plaintiff,  or  by  demanding  anvthing  adveneH^ 
to  both  the  plaintiff  and  the  defeo&nt,  tsd  ■ 
made  bv  complaint,  setting  forth  the  groondi 
upon  which  the  intervention  rests,  fikd  by  lens 
of  the  court,"  etc.  This  complaint  set  forth, 
in  substance,  the  issue  of  the  patent  to  the 
complainant  in  1864,  and  the  conveyance  to 
Hod^on,  May  29, 1872, and  averred  that  Hodf- 
don  had  no  knowledge  or  notice  that  aav  per- 
son was  then  in  possession  of  the  lands;  j^oio) 
that  any  person  was  in  possession  thocof: 
further  alleged  the  execution  of  the  deed  troai 
Hodgdon  to  Smith  of  June  90.  1874;  imI 
averred  that  plaintiff  had  falaely  claimed  thtf 
he  or  his  wife  were  in  possession  of  the  land, 
and  that  by  reason  thereof  the  deeds  to  Hodg> 
don  and  Smith  were  void.  And  'Hhis  oa»- 
plainant  avers  that  in  case  said  Smith  doei  not 
now  have  the  legal  title  to  said  land,  that  (be 
legal  title  to  the  whole  thereof  is  now  in  ihii 
complainant,  and  that  she  now  holds  the  Mae 
for  the  use  and  benefit  of  said  Smidi,  his  hcfas 
and  assigns,  and  for  no  one  else.** 

These  provisions  of  the  Dakota  code  abovt 
cited  are  found  in  the  codes  of  several  of  lbs 
states,  and  appear  to  have  been  ongfaaSj 
adopted  from  Louisiana,  wherein  it  ia  hdd  If 
the  Supreme  Court,  interpreting  a  similar  sec^ 
tion.  that  the  interest  which  enntles  a  party  to 
intervene  must  be  a  direct  intereit,  bj  whkk 
the  intervening  party  is  to  obtain  ImmediMi 
gain  or  suffer  loss  by  the  lodgment  which  msj 
be  rendered  between  the  original  jprtiia 
Oasquet  v.  Johnson,  1  La.  481.  In  Ara  f 
Volcano  Water  Co.,  18  Cal.  92,  the  Oupn— 
Court  of  California  had  occasioD  to  consume  t 
simflar  provision  of  the  code  of  that  State,  lad 
held,  speaking  throogh  Mr.  Justice  FleU,  aov 
a  member  of  this  court,  that  'Ihe  inteiesi  mm 
tioned  in  the  statute  which  entitles  a  penoa  w 
intervene  in  a  suit  between  other  paitks  sum 
be  in  the  matter  in  Utigatimi,  aoa  of  sack  t 
direct  and  immediate  character  thai  the  iaicr* 
venor  will  either  gain  or  loaelnr  the  direct  k|sl 
operation  and  effect  of  the  lodgment  .  .  . 
To  authorize  an  inter venuon.  therefore,  fhi 
interest  must  be  that  created  by  a  daia  te  « 
lien  upon  the  property,  or  aome  part  thereof, 
in  suit,  or  a  claim  to  or  lien  upon  the  propettt. 
or  some  part  thereof,  which  is  the  anhject  of 
litigation."  In  Lewis  ▼.  Barwoed,  S8  Ifiaa. 
428,  the  cases  from  LoolriaDa  and  CaHfeciis 
were  cited  with  approval.  In  that  caat  the 
persons  who  sought  to  intervene  held  atiach- 
menta  upon  some  property  aubaequeat  to  thoa 
of  the  plaintiff  in  theanit  The anit  was  opoa 
certain  promissory  notes  eiecnled  toihe  pbia 
tiff  by  the  defendants,  and  the  iutuuaow 
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claimed  that  the  notes  were  withoat  considera- 
tioo  aod  fraudulent;  that  the  plaintifTs  attach- 
meDts  were  fraudnlent:  and  that  the  suit  and 
tttachments  were  in  execution  of  a  collusive 
scheme  between  the  plaintiff  and  defendant  to 
defraad  the  intervenors,  who  were  bona  fide 
oeditors  of  the  defendant.  It  was  held  that 
the  complaint  of  the  intervenordid  not  disclose 
tocb  an  interest  in  the  subject-matter  of  the 
Bait  as  to  entitle  them  to  intervene,  and  that 
the  plaintiff's  motion  to  dismiss  the  same 
ihooid  be  granted.  The  dedsion  was  put  upon 
the  ground  that  when  the  Judgment  was  en- 
teredagainst  the  defendants,  the  whole  subject- 
matter  of  the  suit  was  disposed  of;  and  that 
the  writ  of  attachment  was  a  part  of  the  reme- 
dy and  had  nothing  to  do  with  the  cause  of 
•ction.  *1f  property  is  seized  by  virtue  of  the 
writ  to  which  another  has  a  better  right,  the 
▼indication  of  such  right  involves  ano^er  and 
independent  Judicial  inquiry." 

The  intervention  must  be  not  only  to  protect 
the  direct  and  immediate  interest  of  the  inter- 
Teoor  in  a  suit,  but  she  is  bound  to  make  that 
interest  appear  by  proper  allegations  in  her  pe- 
tition. Coffey  V.  QreenfiM,  62  Cal.  602.  In 
this  case  the  petition  not  only  fails  to  show 
any  title  in  the  intervener,  and  no  beneficial 
claim  to  or  lien  upon  the  property  in  suit,  but 
it  shows  conclusively  that  such  interest  as  she 
once  had  has  been  conveyed  away  to  Hodg- 
don.  and  that  the  only  actual  interest  she  could 
possibly  have  in  the  result  of  the  litigation  was 
the  oootingency  of  being  held  upon  the  cove- 
nants of  warrant  in  the  deed  to  Hodgdon. 
This,  however,  is  not  the  direct  and  immedi- 
ate interest  which,  under  the  construction 
RiTen  to  this  statute  by  the  courts  of  Louisiana, 
California,  and  Minnesota — a  construction 
which  we  do  not  hesitate  to  adopt— is  necessa- 

Sin  order  to  entitle  a  person  to  intervene, 
er  liability  to  Smith  would  depend  upon  the 
scope  of  her  co?enants,  and  could  properlv  be 
determined  in  a  separate  action.  But  ft  is 
needless  to  consider  her  claim  further,  since 
the  has  not  appealed  from  the  decision  of  the 
court  denying  her  right  to  intervene,  and  the 
appeal  of  Smith  brings  up  that  question  only 
so  far  as  the  ruling  of  the  court  was  injtirious 
to  Ut  interests.  «) 

Appellant  Smith's  argument  in  this  connec- 
tion b  that,  under  sectu>n  681  of  the  Dakota 
Civfl  Code,  "every  grant  of  real  property,  other 
than  one  made  by  the  Territory,  or  under  a 
jpdidal  sale,  is  void,  if  at  the  tame  of  the  de- 
lirery  thereof  such  rcAl  property  is  in  the  actual 
possession  of  a  person  claiming  under  a  title 
adverse  to  that  of  tiie  grantor;"  that  as  the 
Gales  were  in  adverse  possession  of  this  land 
onder  a  claim  of  title,  when  the  deed  to  Hodg- 
don was  delivered,  such  deed,  under  the  pro- 
visions of  this  section,  was  void,  and  conveyed 
DO  title  to  Hodgdon,  nor  did  Hodgdon's  deed 
to  hhnself,  and  nenoe  that  he  did  not  stand  in 
a  position  to  resist  the  claim  of  Gkde,  and  that 
his  rights  could  only  be  determined  in  a  suit 
to  which  Margaret  Frazier  was  a  party,  since 
•he  was  in  a  position  to  claim  that  the  deed  to 
Mn  Qile  was  void  by  reason  of  her  fraudu- 
lent connivance  with  Grant.  For  these  rea- 
sons be  daims  that  the  title  to  these  lands  is, 
M  agafaist  the  Gales,  still  in  Margaret  Frazier, 
*im]  that,  if  die  succeeded  in  showing  that  her 
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deed  to  the  Gales  was  void  by  reason  of  fraud, 
her  title  would  inure  to  his  use  and  benefit, 
under  the  deed  to  Hodgdon  and  that  from 
Hodgdon  'to  himself.  In  this  connection  he 
calls  the  attention  of  the  court  to  a  number  of 
cases  holding  that  a  deed  of  land  held  in  ad- 
verse possession  is  good  as  against  the  grantor 
aod  his  heirs,  and  against  strangers,  though 
void  as  against  the  part^  in  possession;  and 
that,  it  bein^  void  as  against  the  latter,  an  ac- 
tion would  he  against  him  in  the  name  of  the 
grantor,  notwithstanding  such  deed,  but  not 
in  the  name  of  the  grantee.  A  recovery  there- 
in, however,  will  inure  to  the  benefit  of  the 
grantee.  Hamilton  v.  Wright,  37  N.  Y.  502; 
Hasbrouck  v.  Bunce.  62  N.  Y.  475.  482;  Oham^ 
berlain  v.  Taylor,  92  N.  Y.  348;  Farnvm  v. 
Peterson,  111  Mass.  148, 151;  McMaJian  v.  Boioe, 
114  Mass.  140. 

There  is  great  plausibUtty  in  this  position, 
and  we  are  not  disposed  to  bold  that  toe  court 
might  not  have  permitted  this  complaint  in  in- 
tervention to  be  filed.  But  by  section  90  of 
the  code,  above  cited,  such  complaint  must  be 
filed  by  leave  of  t7u  court,  a  limitation  upon  the 
right  to  interveoo  which  presupposes  a  certain 
amount  of  discretion  in  the  court.  Such  right 
ought  to  be  claimed  within  a  reasonable  time, 
and  may  be  properly  refused  in  a  case  like  the 
present  one,  where  the  action  had  been  pend- 
ing two  years,  and  was  about  to  be  tried. 
Mocker  v.  KeUey,  14  Cal.  164.  % 

There  were  other  circumstances  in  this  case 
which  doubtless  had  their  infiuence  in  deter- 
mining the  court  not  to  permit  this  complaint 
to  be  filed.  The  Gales  had  been  in  adverse 
possession  of  the  land  for  nearly  twelve  years 
under  a  claim  of  title,  and,  according  to  the 
facts  found  by  the  court,  had  broken  and  cul- 
tivated about  twenty  acres.  Hodgdon  had 
received  his  deed  eighteen  months  after  the 
deed  to  Gale,  and  Smith  had  received  his  deed 
from  Hodgdon  in  1874.  nearly  eight  years  be- 
fore this  suit  was  begun  bv  Gale  to  quiet  his 
title.  Although  these  parties  were  chargeable 
with  notice  ofthe  fact  that  the  Chiles  were  io 
open  and  notorious  possession  of  this  land,  yet, 
during  all  this  time,  the3r  made  no  movement 
looking  toward  an  assertion  of  their  own  title 
to  it.  While,  under  the  cases  from  New  York 
and  Massachusetts  above  cited,  they  mi^ht  not 
have  been  able  to  institute  a  suit  in  their  own 
name  against  Gale,  they  might  have  instituted 
an  action  against  him  in  the  name  of  their 
grantor,  Frazier,  and  a  recovery  thereunder 
would  have  inured  to  their  benefit.  Instead 
of  that  they  lay  by  for  eighteen  months  after 
the  suit  was  begun,  and  then,  upon  the  eve  of 
the  trial,  after  Smith  had  filed  an  original,  an 
amended  and  a  supplemental  answer,  he  asked 
that  Frazier  be  permitted  to  intervene  and  set 
up  her  title  as  against  Gale.  Under  this  state 
of  facts  the  court  might  not  unreasonably  hold 
that  the  application  came  too  late;  and  that  if 
Smith  desired  to  assert  any  rights  in  the  name 
of  lYazier  he  should  take  the  initiative  and  file 
a  bill  in  her  name  to  annul  the  deed  to  Ghde 
upon  the  ground  of  fraud. 

(2)  Several  assignments  of  error  relate  to  the 
ruling  of  the  court  admitting  in  evidence  the 
power  of  attorney  from  Frazier  to  Grant,  and 
the  deed  executed  in  pursuance  of  such  power. 
These  instruments  were  executed  in  Minnesota; 
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were  ackDowledsed  before  a  notary  public  of 
Ramsey  county  in  that  State,  wbo  certified  to 
the  same  under  his  official  seal,  and  to  this  ac- 
knowledgment was  appended  a  certificate  of 
the  Secretary  of  State  of  Minnesota,  to  the 
effect  that  the  notary  taking  the  acknowledflp- 
roent  had  been  duly  appointed  and  qualified, 
etc.;  that  full  faith  and  credit  were  due  to  his 
official  acts;  and  that  his  signature  was  genu- 
ine, and  the  instrument  executed  and  acknowl- 
edged in  accordance  with  the  laws  of  the  State. 
Indorsed  upon  these  instruments  was  the  cer- 
tificate of  Uie  register  of  deeds  of  Minnehaha 
county,  Dakota,  that  they  had  been  filed  for 
record  in  August,  1871.  Objection  was  made 
to  the  admission  of  these  conveyances  upon 
the  ground  that,  having  heeu  executed  without 
the  State,  the  certificate  of  the  officer  taking 
the  acknowledgment  ought  to  have  been  * 'ac- 
companied by  a  certificate  under  the  name  and 
official  seal  of  the  clerk,  register,  recorder,  or 
prothonotaiy  of  the  county  in  which  such  offi- 
cer resides  •  •  .  specifying  that  such  officer 
was  at  the  time  of  taking  the  proof  or  acknow- 
ledgment duly  authorized/'  etc.,  as  required 
by  section  6S6  of  the  Ciyil  Code  of  i8«5-66. 
Under  this  statute,  the  certificate  of  the  secre- 
tary of  state  was  insufficient  and  immaterial. 

In  January,  1873,  after  these  instruments 
were  executed,  an  Act  was  passed  by  the  Legis- 
lature of  Dakota  proyidiog  **that  the  proofor 
ai^owledgment  of  any  deed,  mortgage,  or 
other  instrument  may  be  made  either  within 
or  without  this  territory  and  within  the  United 
States,  before  any  public  officer  having  an  offl- 
eial  seal,  including  notaries  public,"  etc.  *  'Sec. 
2.  Wheneyer  the  proof  or  acknowledgment  of 
any  deed,  mortgsiffe^  or  other  instrument  is 
certified  by  a  pubiW  'officer  having  an  official 
seal,  nnder  his  hana  mnd  seal,  it  shall  be  a  suf- 
ficient authentication  of  such  instrument  to 
entitle  it  to  record,"  etc.  By  section  6:  '*A11 
reoordi  of  instruments  heretofore  made  in  any 
of  the  counties  of  the  Territory,  the  acknowl- 
edgment and  certificate  of  which  instruments 
are  taken  and  certified  by  the  officers,  and  in 
the  manner  herein  provided,  shall,  from  and 
after  the  taking  effect  of  this  Act,  have  the 
same  force  and  effect  as  though  such  certifi- 
cates of  acknowledgment  were  accompanied 
by  the  additional  certificates  heretofore  re- 
quired by  law." 

This  curative  Act  did  away  with  the  neces- 
sity of  any  certificate  additional  to  that  of  the 
notary  puolic,  provided  the  latter  certified  to 
the  acknowledgment  under  his  hand  and  seaL 
The  certificates  upon  the  original  instruments 
were  attested  bv  an  official  seal.  It  seems, 
however,  that  in  putting  these  instruments 
upon  record  in  the  regteter's  office  in  the 
county  of  Minnehaha,  the  scrivener  omitted  to 
make  a  similitude  on  the  record  of  the  notarial 
seal,  or  a  scroll  or  symbol  to  indicate  it,  and 
the  defendant  introduced  the  record  books  in 
which  these  instruments  bad  been  recorded  to 
show  this  fact.  It  was  claimed  at  this  point 
that  the  deeds  did  not  prove  themf^elves,  as 
they  had  not  been  duly  recorded.  Bv  section 
493  of  the  Dakota  Ck)de  of  Civil  Procedure  it 
is  enacted  that  ''every  instrument  in  writing?, 
which  is  acknowledged  or  proved,  and  d%Uy 
recorded,  is  admisalble  in  evidence  without 
further  proof 
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These  Instruments,  however,  under  the  Cv- 
ative  Act  of  1878,  were  perfect  upon  their  face, 
the  certificate  of  the  secretary  of  slste  beng 
mere  surplusage,  and  that  of  the  sotary  being 
accompanied  by  his  official  aeaL    Now,  vhik 
section  5  of  this  Act  makes  the  fwordr  of  iastre- 
ments  heretofore  made  evidence,  notwithitaBd- 
ing  the  want  of  a  certfficate  of  aathomatian. 
it  ought  not  to  be  held  that  the  m^ghuT 
ment,  which  is  perfect  upon  its  faoCp  it 
inadmissible  by  the  fact  tlkt  the  record  of 
instrument  has  omitted  the  official  seal  of  the 
notary.    The  record  of  the  inatrumest  is  really 
but  secondary  evidence,  although  by  etatote  It 
is  made  priniary;  and  it  would  be  slicking  \m 
the  bark  to  hold  that  the  original  instnitai, 
having  the  official  seal  of  the  notary  to  the  ae- 
knowledgment,  should  be  defeated  bj  the  faA 
that  in  recording  such  instrument  the  aeal  wm 
accidentally  omitted.    The  record  of  eoch  ia- 
strument  might  thereby  become  inadmknible 
as  a  substitute  for  the  original,  bat  so  alighl  aa 
omission  as  this  in  the  record  ought  noc  to  da- 
feat   the   original    instrument   as   evidence. 
8tarku>eather  v.   Martin.  28    Midi.  472.    It 
would  be  a  sin^lar  perversion  of  ti»e  ptiuciplti 
of  natural  justice  if,  with  a  perfect  deed  bHorv 
the  court  and  a  record  which  lacked  oolj  t 
scrawl  or  other  syml)ol  of  a  seal,  neither  could 
be  admitted  in  evidence  by  reason  of  the  tact 
that  they  did  not  exactly  correspond,  or.  to 
speak  more  accurately,  were  noc  exactly  Idea- 
tical,  especially    when  the   record  coold  be 
amended  on  the  spot  by  adding  the  representa- 
tion of  a  seal.    The  court  should  imC  peraft 
such  a  plain  defeat  of  justice  as  this  woqU  bt 
by  an  obstinate  adherence  to  a  statntary  n- 
quirement.  ^  I 

But,  if  there  were  any  doubta  renanliar,  tht 
admissibility  of  these  documents,  wf  Udok  thev 
are  resolved  by  the  all^ationa  of  the  aacnda 
answer  of  Smith,  wherein,  after  denyiait  is    ,, 

§eneral  terms  that  Frazier  l^  her  wamaly  '* 
eed,  or  in  any  other  way,  sold  or  con f  eyed  to 
Chile  the  land  in  question,  be  proceeds  to  alkfi 
that  Qranton  Decembers,  1868,  ofined  lo takt 
her  scrip  and  locate  the  same  upon  soch  of  tht 
public  lands  as  he  might  adecl,  if  she  weiU 
execute  to  him  a  power  authoiiiing  Wm  to 
convey  the  same  to  whomsoever  he  skoeli 
elect;  that  she  assented  lo  this,  umI  Ihcmpoa 
he  presented  her  a  power  of  attorney  In  writ 
ing,  bearing  the  above  date,  which  he  hai 
himself  drawn  up,  representing  lo  her  thai  Is 
would  only  use  it  to  sell  the  landa  kxatod  Vf 
the  scrip;  *t.hat  thereupon  abe  executed  tbt 
same;  and  that  subsequently  the  Galea,  kao* 
ing  all  these  facts,  fraudulently  procored  GrtM 
on  the  12th  day  of  October,  1K70,  lo  esecan 
and  deliver  to  Louisa  £.  Oale  a  deed  of  ikt 
lands  in  question:  and  that  Fraite  never  » 
ceived  any  consideration  tor  the  same.  T^kisf 
all  these  allegations  together,  they  conatitnie  t 
clear  admission  that  a  power  of  attome?  sad 
deed  corresponding  in  oeacriptlon  lo  those  of- 
fered in  evidence  were  executed  upon  the  dsyt 
these  respectively  bear  date,  but  thai  the  ssat 
were  made  use  of  for  the  fraodulent  pnrpoM 
of  conveying  other  landa  than  those  iawniM 
by  Frader  when  she  executed  the  power  of 
attorney.  The  allegationa,  however,  ws 
broad  eiumgh  to  admit  the  Inatrnmentt  vtt* 
out  further  proof  of  their  execution  or  deUtny, 
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loblecl  to  may  attack  which  the  defendant 
mifht  choose  to  make  upon  the  manner  in 
whtdi  they  had  been  procured,  and  the  use 
which  had  been  made  or  them.  It  is  true  that 
when  a  general  denial  is  pl^uied  in  connection 
with  a  apedal  defense  oi  new  matter,  or  two 
iooonsistent  defenses  are  set  up,  the  admissions 
in  the  one  cannot  be  used  to  destroy  the  effect  of 
the  other.  Glenn  y.  Sumner,  182  IT.  S.  162, 
157  [88:  soil.  In  this  case,  however,  there 
are  no  inconsistent  defenses;  the  general  denial 
itadf  is  qualified  by  a  denial  of  each  and  eyery 
allegation  of  the  complaint  "  not  expressly  ad- 
mitted;^ the  defense  is,  in  reality,  a  single  one, 
oamdy,  that  Ymia  did  not  sell  or  convey  to 
Gale  the  land  in  question,  although  she  did 
execute  a  power  of  attorney,  on  its  face  an- 
tboriiing  Grant  to  convey  according  to  its 
terms;  Sad  that  he  did  in  pursuance  of  such 
power  assume  to  execute  and  deliver  to  Mrs. 
&ale  a  deed  of  this  property.  The  admission 
of  the  actual  execution  and  delivery  of  these 
iostmments,  as  they  appeor  upon  their  face,  is 
as  dear  and  distinct  as  the  denial  of  their  legal 
effect.  Cook  v.  Barr,  44  N.  Y.  156;  Shatter  v. 
BuAarda,  14  Cal.  I^;  Philadelphia,  W.  d  B. 
B.  Co,  y.  Howard,  ^J  U.  S.  13  How.  807  [14: 
1571;  Ear^DeU  v.  Page,  14  Wis.  49;  Derby  v. 
6auup,6  Minn.  119;  Barnum  v.  Kennedy,  21 
Kan.  181. 

(3)  The  thirteenth  and  fourteenth  assign- 
ments of  error  relate  to  the  sufficiency  and  no- 
toriety of  lira.  Gkde's  possession  to  charge 
Hodgson  and  Smith  with  notice  of  her  claim 
Id  the  land,  in  case  the  record  of  her  deed  was 
not  €d  itself  sufficient  notice. 

In  this  connection  the  court  below  found  as 
a  fact  that  on  gt  about  the  15th  day  of  June, 
1871,  the  said  Louisa  E.  Gkile  took  actual  pos- 
session of  such  real  property:  '*that  among 
other  acts  of  possession  and  ownership  she  then 
caused  said  real  property  to  be  surveyed,  and 
the  boundaries  thereof  to  be  marked  by  mounds 
and  stakes;  she  caused  to  be  broken  and  culti- 
Tated  a  portion  thereof  along  the  north  side, 
coosisting  of  about  ten  acres;  tmit  subsequently, 
during  year  1874,  she  caused  to  be  broken  and 
caMfated  about  tan  acrea  more  of  said  land/ 
tad  that,  oontinaously  from  and  after  the 
spring  of  1871  to  the  time  of  her  decease  and 
derise  to  this  plaintiff,  Artemas  Gale,  she  contin- 
ned  to  openly  use,  occupy  and  possess  said  real 
property,  and  that  sucn  possession  and  occu- 
pation was  actual,  open,  continuous,  and  un- 
btemipted,  and  that  such  occupation  and  pos- 
session of  said  premises  has  been  continuous 
by  her  devisee,  said  Artemas  Qale  and  his 
mntees,  the  aaid  Helen  Q.  McEennan  and 
ihe  said  Melvin  Ori^by,"  etc  This  finding 
of  pOBseaaion  Is,  under  the  case  of  Union 
OoneoL  Min.  Co.  y.  Taylor.  100  U.  8.  87  [25: 
541],  the  finding  of  an  ultimate  fact  and  has 
the  same  legal  effect  as  the  finding  of  a  Jury  in 
a  nedal  verdict,  and  the  sufficiency  of  the 
evidence  to  support  the  finding  cannot  be  con- 
sidered upon  Uiia  appeal.  Idaho  ^  0,  Land 
Imp.  Oo.  T.  Bradbury,  182  U.  S.  609,  514  [88: 
488,485]. 

While  their  actual  occupancy  and  cultiva- 
tioa  of  the  property  did  not  apparently  entend 
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to  the  entire  tract,  we  think  it  was  sufficient,  tkoai 
under  the  case  of  EUieott  v.  Pearl,  86  U.  8. 10  ^^**J 
Pet.  412  [9:  476],  to  give  the  Qales  a  construc- 
tive possession  of  the  whole  tract,  the  remain- 
der not  being  in  adverse  possession  of  anybody. 
In  that  case  it  was  held  that  where  there  had 
been  an  entry  on  land  under  color  of  title  by 
deed,  the  tK>s8ession  is  deemed  to  extend  to  the 
bounds  of  that  deed,  although  the  actual  set- 
tlement and  improvements  are  on  a  small  par- 
cel only  of  the  tract  In  such  case,  where 
there  is  no  adverse  possession,  Uie  law  construes 
the  entry  to  be  coextensive  with  the  grant  to 
the  party,  upon  the  ground  that  It  Is  his  dear 
intention  to  assert  such  possession.  8o  also 
Etoing  v.  Burnet,  86  U.  8. 11  Pet.  41,  62  [9:- 
624,  629];  Brobst  ▼.  Brock,  11  U.  8.  10  WalL 
619,  682  [19: 1002, 1006];  Hunnieutt  v.  Peyton, 
102  U.  8.  888  [26:  118]. 

We  think  there  Is  nothing  in  section  46  of 
the  Dakota  Code  of  Civil  Procedure  which, 
fairly  construed,  conflicts  with  this  view. 
Certainly,  if  there  were  any  doubt  In  this  mat- 
ter, the  finding  of  possession  by  the  court  be- 
low would  be  sufficient  to  turn  the  scale  In  the 
plaintiff's  favor. 

(4)  There  is  also  an  assignment  of  error  to 
the  finding  that  Helen  Q.  McEennan,  and  her 
grantee  Origsby  were  innocent  purchasers 
without  notice  of  the  pendency  of  the  action. 
The  defendant  8mith,  by  his  supplemental 
answer,  alleged  that  they  were  not  purchasers 
In  eood  faith,  nor  for  a  valuable  consideration, 
and  that  tbey  purchased  with  notice.  To  thia 
McEennan  and  Grigsby  made  denial. 

In  order  to  charge  purchasers  of  property 
with  notice  of  the  pendency  of  a  salt,  It  is 
necessary,  under  the  statutes  of  Dakota,  to  file 
a  lis  pendens  with  the  register  of  deeds  of  the 
county  in  which  the  land  is  situated,  contain-' 
Ing  the  names  of  the  parties,  the  object  of  the  ac- 
tion, and  a  description  of  the  property.  There 
appears  to  have  been  no  lis  pendens  filed  in  this 
case,  and  hence  no  constructive  notice  of  the 
suit.  As  the  court  finds  that  Mrs.  McEennan 
was  an  innocent  purchaser  of  the  property  for 
a  valuable  consideration,  and  had  no  notice  or 
knowledge  of  the  pendency  of  the  action,  or  of 
the  ground  upon  which  defendant  Smith 
claimed  an  interest  In  the  property,  and  as  there 
is  no  evidence  to  contradict  this,  we  know  of  1-5271 
no  reason  why  she  or  Grigsby  should  not  be  *'  ^ 
held  to  have  acquired  a  ftoSd.  title  to  the  prop- 
erty, although  purchased  during  the  penaencv 
of  this  litigation,  and  although  the  title  which 
Mrs.  Gale  acquired  might  have  been  impeach- 
able for  fraud.  It  is  true  that  Mrs.  McEennan 
was  a  sister  of  Gale,  living  in  Rochester.  N. 
Y.,  and  bought  the  property  while  on  a  visit 
to  her  brother;  but  she  swears  that  she  paid 

f  8,000  for  it,  and  there  is  nothing  above  the 
ignity  of  a  suspicion  to  contradict  her. 
Several  other  errors  in  the  action  of  the  court 
below  are  set  up  In  the  assignment,  but  they 
are  either  immaterial  or  have  been  already 
disposed  of  in  the  assignments  passed  upon. 

The  judgment  of  the  court  below  will,  there- 
fore, be  affirmed,  and  the  mandate  will  issue  to 
the  Supreme  Ooort  of  South  Dakota. 
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V, 

8U8AN  M.  8HEDD  et  al. 

(See  &  a  Beporter*8  ed.  507-583.) 

JUmacal  qf  cause— joint  cause  of  auction— an- 
iteer—euit  for  partition — when  cause  re- 
manded^-coeti. 

L  Id  order  to  Justify  a  removal  ot  a  cause  from  a 
state  court  to  the  U.  8.  Circuit  Court  on  the 
cround  of  a  separate  coutroversy  between  citi- 
sens  of  different  states,  the  whole  subject-matter 
of  the  suit  must  be  capable  of  being  finally  de- 
termined  as  between  them,  and  complete  relief 
afforded  as  to  the  separate  cause  of  action  with- 
out the  presence  of  others  originally  made  parties 
to  the  suit. 

t.  Separate  answers  by  the  several  defendants  sued 
on  Joint  causes  of  action  may  present  different 
questions  for  determination,  but  they  do  not 
necessarily  divide  the  suit  into  separate  contro- 
versies. 

IL  A  defendant  cannot  make  an  action  several 
which  a  plaintiff  has  elected  to  make  Joint. 


4.  A  suit  for  partition  of  land  cannot  bei 
from  the  state  oonrt  into  the  U.  &  ChvBitOMRt 
upon  the  petition  of  ptainttff  and  ooe  of  i 
ous  defendants  where  the  oooUotenf 
them  relates  only  to  the  title  in  an  uDdifhied 
share  of  the  land,  and  cannot  be 
without  the  presence  of  tlie  other 

ft.  Where  a  cause  could  only  have  been: 
because  of  an  alleged  separate  cause  of  seboa 
against  one  of  the  defendants,  the  osaseikcMiii 
be  remanded  to  the  state  court  opooai 
of  the  controversy  between  the  plainttff  aod  1 

8.  Where  the  case  is  one  which  Is  not 
and  of  which  the  Circuit  Court  should  not  tew 
taken  jurisdiction*  this  court  will 
judgment  with  costs  against  the  i 
remand  the  case  to  the  Cbtmtt  Court  with  dirao- 
tions  to  render  a  judgment  against  hia  for  ( 
in  that  court  and  to  remand  the  case  to  the 
court. 
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PPEAL  from  a  Jadgment  of  the  Oradt 
Court  of  the  IJDited  States  for  the  Kortherm 
District  of  Uliaois,  diamiaBing  a  suit  te  equity 


NOTB.— ^  to  removal  of  eaueee^  under  Act  of  1876; 
etttzenehip^  see  note  to  Meyer  v.  Delaware  B.  Con- 
struction Co.  25:  568. 

Ae  to  removal  by  one  of  two  or  more  defendants; 
sevaraljle  controvereiesn  see  note  to  Sloane  v.  Ander- 
son, 20:  899. 

Ae  to  removal  of  eaueee  to  United  Statee  courts  for 
local  pre^udiee^  see  notes  to  Gaines  v.  Fuentes,  28: 
524;  and  Jefferson  v.  Driver,  29:  807. 

As  to  removal  of  causes  from  state  to  Federal  eourti 
where  United  States  Constitution^  Act  of  Congress^ 
or  Treaty  comat  in  question^  see  note  to  Little  York 
eold  Wash,  ft  W.  Go.  V.  Keyes,  24:  656. 

As  to  dvU  rigtUs;  removal  of  causes;  when  detiisd, 
see  noC«  to  Civil  Bights  Cases,  27:  885. 

As  to  removal  of  ctetions  against  officers;  Rev,  StaL 
•  Abtf,  see  note  to  Davis  v.  South  Carolina,  27:  574. 

Ae  to  removal  of  causes;  grounds  of  removal;  etti- 
senship;  local  prejudice;  Federal  question;  pairties; 
wee  note  to  Butler  v.  National  Home  for  Disabled 
Volunteer  SaUors,  ants,  p.  846. 

Removal  of  eauses-^who  may  remove— grounds  of  re- 
9iooai— ettteeiuliip— aeparoMs  eontrooerstefr— ease 
arieinouMdeirU&OonstitulionoT  Inw-Aocalprei* 
uOies, 

Under  the  Act  of  March  3, 1875,  when  the  con- 
troversy about  which  a  suit  in  the  stete  court  Is 
brought  is  between  ciUaens  of  one  or  more  states 
on  one  side,  and  citiaens  of  other  stetes  on  the  other 
side,  either  plaintiffs  or  defendants  may  remove 
the  suit  to  the  Circuit  Court.  Meyer  v.  Delaware 
B.  Const.  Co.  rBemoval  Oases**)  100  n.&457  0B6: 
508). 

A  suit  cannot  be  removed  from  a  stete  to  m 
Federal  court  on  account  of  the  citizenship  of 
parties,  unless  the  plaintiff  and  defendant  are  dti- 
aens  of  different  stetes  at  the  time  when  the  suit 
was  lirought,  as  well  as  at  the  time  when  the  peti- 
tion for  removal  is  filed.  Gibson  v.  Bruce,  108  U.  8. 
561  (27:  825):  Houston  ft  T.  a  B.  Co.  Shirley,  111  U. 
8. 858  (28:  456);  Mansfield,  C.  ft  L.  M.  B.  Co.  v.  8wan, 
111  U.  &  87V  (28;  462);  Smith  v.  Akers  C^Akers  v. 
Akers**),  117  U.  8. 197  (20:  888). 

Former  parties  or  nominal  parties,  or  parties 
without  interest,  united  with  the  real  parttes  to  the 
litigation,  cannot  oust  the  Federal  courts  of  juris- 
dtotloii,  if  the  dtiaenship  or  character  of  the  real 
parties  be  such  as  to  confer  it,  within  the  Judiciary 
Act,  •  2.  After  the  real  parties  had  appeared  and 
defended,  mere  ageote  or  attorneys  were  no  longer 
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parties  in  interest  or  necessary  parties  Wood  r. 
Davis, SOU.  &  18  How. 407  05:  400). 

Defendants  who  were  made  formal 
but  who  oocupy  substantially  the  poaitioo  nf 
garnishees,  althou^  dtisens  of  the  i 
the  plaintUfe,  will  not  prevent  the  real  deff 
who  are  citizens  of  another  Stete,  from 
removal.    Bacon  v.  Bives,  106  U.  8.  W  df:  fli. 

A  railroad  company  inocnrpocated  te  a  8fetti 
whose  oourto  it  is  sued  by  a  oitinn 
obtein  a  removal  teto  the  United 
Court,  although  it  was  previously 
another  Stete.   Memphis  ft  0.  B.  Oow  t. 
107  U.  8. 581  (27:  S18). 

Where  a  plaintiff  is  a  oitinn  of  the  i 
the  defendant,  the  suit  Is  not  removahla  from  ite 
Stete  court,  upon  the  petttioQ  of  a  oltlaaa  of  aaaik- 
er  Stete  who  has  been  allowed  to  beoosw  a  fu^ 
because  he  has  acquired  a  Ueo  oo  the 
litigation  pending  the  aott.  Ajecs  v. 
U.S.  184 (25:  8881. 

When  two  causae  of  action  are  fOoad 
one  suit,  there  can  be  a  removal  of  the  whols  «■• 
on  the  petition  of  one  or  more  of  the  i'*-***'^  «r 
def endanto  interested  te  the  controvetiy  white,  t 
it  had  been  sued  on  alone,  would  be  rsaofite. 
Barney  v.  Latham,  108  U.  a  S16  dk  B4):  Hyii «. 
Buble,  104  U.  a  407  (26:  888). 

To  entitle  a  party  to  a  removal  uader  tea  Act  St 
1875,  •  2,  oL  2,  there  must  eziat  te  the  salt  a  aipv* 
ate  and  distteot  cause  of  action  on  wteob  asspmto 
and  distinct  suit  might  properly  have  bean  hroaiM 
and  complete  relief  afforded  aa  to  aiioh  eanst  oT  ac- 
tion, with  all  the  partiea  on  ooe  side  of  that  ooa- 
troversy  citiaens  of  different  states  from  thost  • 
the  other.  Fraser  v.Jeonison«l08n.ailt<SS:  Vc 
Winchester  v.  Loud,  108  U.  a  U9  (V:  AT);  Bjii «. 
Buble,  104  U.  a  407  (26:  80). 

An  action  against  partnera,  for  mtmsff  fatf  » 
them  aa  such,  is  not  removable,  untateaHth^  I 
on  one  side  of  the  controversy  unite  te 
for  removal.  8tone  v.  South  OuoUaa,  UT  D.  8.  i* 
(20:962). 

A  jotet  cause  of  action  oannot  bei 
defendante  union  all  jote  and  are  < 
ent  states  from  the  platetiflh.   All 
the  loss  by  one  of  his  right  to 
Hamlet,  116  U.  a  408  (28:  tlf). 

A  separate  controversy  Is  not  tetrodnesi  lata  tks 
case  by  separate  defenses  to  the  same  caasp  of  te^ 
tion.    Louisville  ft  N.B.  Co.  v.lde,  114  N.  8. Sift 
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for  pATfitioD  of  a  tract  of  land,  and  from  a 
denial  of  the  court  to  remand  the  cause  to  the 
stale  con rt.  Beversed  and  case  remanded  with 
directiona  to  remand  the  case  to  the  state  coart, 
etc 
See  same  case  in  state  court,  113  Dl.  460. 

t^tatement  by  Mr.  JusUee  Gray: 
This  was  a  bill  in  equity,  filed  Auf^ust  29, 
1881.  in  the  superior  court  of  Cook  County  in 
the  State  of  itlinois,  by  Joseph  T.  Torrence 
a^inst  Susan  M.  Shedd,  John  B.  Brown  and 
ninety  others,  for  partition  of  a  tract  of  land 
in  that  county,  to  an  undivided  third  of  which 
the  plaintiff  claimed  title  under  a  deed  from 
]  Edward  Borin.  Brown  and  twenty  others 
were  not  served  with  process.  Most  of  the 
other  defendants  appeared  and  answered,  de- 
nying the  plaintiff's  title,  and  claiming  title  in 
thenuelves  to  the  whole  in  separate  shares. 

A  decree  of  the  superior  court  dismissing 
tbe  bill  was  reversed,  on  appeal,  by  the  Su- 
preme Court  of  Illinois,  and  Uie  case  remanded 


to  the  superior  court  for  further  proceedings. 
112  lUinois,  466. 

Afterwards,  on  May  5, 1885,  Sorin  was  al- 
lowed, against  the  plaintiff's  objection,  to  in- 
tervene and  to  file  an  answer  and  cross  bill, 
admitting  his  deed  to  the  plaintiff;  but  alleging 
that  it  was  only  in  trust  for  Sorin,  and  that 
the  plaintiff,  in  violation  of  the  trust,  had  re- 
fused to  reconvey  the  land  to  Sorin,  and  had 
agreed  to  convey  it  to  Brown;  and  claiming 
an  equitable  title  in  whatever  should  be  set  on 
to  the  plaintiff.  The  plaintiff  and  Brown  de- 
murred to  the  cross  bill:  and  others  of  the  de- 
fendants answered  that  bill,  alleging  that  they 
were  strangers  to  the  controversy  iStween  the 
plaintiff  and  Sorin,  and  denying  the  title  of 
both. 

On  May  18,  1885,  the  plaintiff  and  Brown 
filed  a  petition,  under  the  Act  of  March  8, 
1875,  chap.  187,  §  2,  for  the  removal  of  the  case 
into  the  Circuit  Court  of  the  United  States,  al- 
leging that  by  reason  of  Sorin's  intervention  and 
appearance,  answer  and  cross  bill,  a  separate 


Hh  Hjde  V.  Buble.  104  U.  8. 407  (26:  8B8);  Ayres  v. 
Wtowill,  112 17. 8. 1K7  (28:  886);  Putnam  v.  Ingraham, 
U4  U.  &  57  (20:  66):  8t.  Louis  ft  &  F.  B.  Co.  v.  WU- 
•on,  U4  U.  &  60  (29: 66):  Plrie  v.  Tvedt,  116  U.  8.  41 
CBk  aSl);  Staiin  v.  New  York,  156  U.  8. 248  (S9:  888); 
Ftotcber  v.  Hamlet,  116  U.  8.  406  <29:  679);  Fidelity 
Ins.  T.  ft  8.  D.  Co.  v.  Huntington,  117  U.  8.  280  (29: 
m);  Stoane  v.  Anderson,  117  U.  S.  275  (29:  809):  Core 
v.Vtaial,  117U. 8. 847 (20:  912). 

A  defendant  cannot  make  an  action  several  which 
ft  plaintiff  has  elected  to  make  joint  Louisville  ft 
N.  B.  Oo.  V.  Ide,  114  U.  8. 52  (29:  68):  Putnam  v.  In£r- 
rftham,lUU.8.57(20:66):Piriev.Tvedt,115  U.  & 
41(29:  881). 

Tbe  fact  that  judgment  may  be  rendered  against 
a  part  of  the  defendants  only  does  not  divide  a 
jotot  aotfcm  in  tort  into  separate  parts,  any  more 
than  it  does  a  joint  action  on  contract.  Pirie  v. 
Tfedt,  114  U.  &  41  (29:  881). 

Hie  right  to  remove  a  suit  on  the  ground  of  sep- 
tnUile  controversy  is,  by  the  statute,  confined  to 
tbepartfes  to  that  controversy.  Band  v.  Walker, 
1170.8.840(29:  907). 

An  a«3tion  brought  in  a  state  court  by  a  citizen  of 
that  State  against  an  incorporated  company  of  that 
State  and  a  dtisen  of  another  State,  to  compel  the 
tnnsfer  of  stock  on  the  books  of  the  company,  is 
act  removable  into  the  Federal  courts.  Tbe  com- 
pany is  a  necessary  party.  St.  Louis  ft  S.  F.  B.  Oo. 
▼.  Wflaon,  114  U.  8.  60  (29:  66>;  Crump  v.  Thurber, 
115  U.  a  56  (29:  828). 

The  probate  of  a  will  is  a  single  and  indivisible 
proceeding,  and  cannot  be  divided  into  separate 
cootroveraieB  for  the  purpose  of  obtaining  a  re- 
BMval  from  a  state  court  to  a  circuit  court.  Fraser 
v.Jeonison,106U.&191(27:  ISl). 

Wliere  the  whole  case  depends  on  the  question  of 
title  between  dtixens  of  New  York,  the  cause  is  not 
lenioTable.  if  tbe  case  of  tlie  other  defendants, 
eitiieoB  of  other  states,  is  a  mere  adjunct  of  the 
principal  dispute,  which  cannot  exist  separately. 
Gorbin  v.  Van  Brunt,  105  U.  S.  676  (26:  1176). 

A  creditors*  bUl  to  subject  incumbered  property 
lo  the  payment  of  a  judgment,  by  sale  and  distri- 
tmtioD  of  tbe  proceeds  among  Uenholders,  aooord- 
tof  to  tbeir  respective  priorities,  constitutes  but  a 
iingleoanse  of  action.  FideUtyIns.T.ft8.D.Oo.v. 
Hamington,  117  U.  &  280  (29:  890). 

Under  the  Act  of  1875,  which  repealed  the  second 
•abdiviBion  of  Bev.  Stat  1 680,  an  alien  sued  with  a 
dtiseo,  by  another  oltiien  of  the  same  State,  cannot 
bare  the  suit  removed  to  a  United  States  court 

lU  c.  s. 


as  to  himself,  although  the  controversy  is  separa- 
ble.   King  V.  Cornell,  106  U.  8. 305  (27:  60). 

Where  it  appears  that  some  title,  right,  privilege, 
or  immunity  on  which  the  recovery  depends  wiU 
be  defeated  by  one  construction  of  the  Constitu- 
tion or  a  law  of  the  United  States,  or  sustained  by 
the  opposite  construction,  the  case  is  one  arising 
under  the  Constitution  or  laws  of  the  United  States. 
Starin  v.  New  York.  115  U.  8. 248  (29: 888);  Nashville 
V.  Cooper,  78  U.  8. 6  Wall.  247  {16:  851);  LitUe  York 
Gold  Wash,  ft  W.  Ca  v.  Keyes,  96  U.  S.  199  (24:  656); 
Tennessee  v.  Davis,  100  U.  S.  257  (25:  648);  New  Or- 
leans, M.  ft  T.  B.  Co.  V.  Mississippi.  102  U.  S.  185  (26: 
96);  Ames  v.  Kansas,  111  U.  8. 449  (28:  482);  Kansas 
Pac.  R.  Co.  V.  Atchison,  T.  ft  &  F.  B.  Co.  lli$  U.  8. 
414  (28:  794).  v 

A  suit  brought  to  recover  consideration  for  the 
transfer  of  an  interest  in  letters  patent,  in  which 
no  issue  is  made  touching  the  construction  of  tho 
patent,  or  its  validity  or  infringement,  is  not  one 
arising  under  the  patent  iaws  of  tiie  United  States, 
and  cannot  be  removed  from  a  state  to  a  Federal 
court,  where  all  the  parties  are  citizens  of  the  same 
State.   Albright  v.  Teas,  106  U.  &  618  (27:  296). 

The  mere  fact  that  a  suit  in  a  state  court  ia 
brought  on  a  judfirment  recovered  in  a  Federal 
court  does  not  entitle  the  defendant  to  removaL 
Provident  Sav.  L.  Assur.  Boa  v.  Ford,  114  U.  S.  685 
i28:  251). 

Under  the  Local  Prejudice  Act  there  can  be  no 
removal  from  a  state  court  to  the  circuit  court,  un- 
less all  the  necessary  parties  on  one  side  are  citi- 
zens of  different  states  from  those  on  the  other. 
Myers  v.  Swann.  107  U.  8.  546  (27:  588);  Orover  ft  B. 
S.  Maoh.  Co.  V.  Florence  S.  Mach.  Co.  (**Case  of  tbe 
Sewing  Machine  Companies**)  85  U.  8. 18  Wall.  568 
(21:  914);  Yannevar  v.  Beyant,  88  U.  8.  21  Wall.  41 
{22:  476);  American  Bible  Soc  v.  Brice,  110  U.  8.  61 
(28:  70);  Jefferson  v.  Driver,  117  U.  8. 272  (29:  807); 
Cambria  Iron  Co.  v.  Ashbum,  118  U.  8. 54  (80:  60). 

A  party  who  has  brought  an  action  in  the  court 
of  his  State  against  a  citizen  of  another  State  can- 
not remove  the  action  to  the  United  States  Circuit 
Court,  under  the  Act  of  March  2. 1867.  Hurst  v. 
Western  ft  A.  B.  Co.  96  U.  8. 71  (28:  805). 

Suits  cannot  be  removed  from  the  state  courts  on 
account  of  **prejudice  or  local  influence**  unless 
the  party  opposed  to  him  who  petitions  for  the  re- 
moval is  a  citizen  of  the  state  in  which  the  suit  is 
brought.  American  Bible  Soo.  v.  Grove,  101 U.  S. 
610  (25:  847). 
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coDtroverar  was  presented  between  citizens  of 
different  States,  which  could  be  folly  deter- 
mined as  between  them  in  that  ooart,  and  in 
which  the  matter  in  dispute  exceeded  $500  in 
value;  and  that  at  the  time  of  filing  the  peti- 
tion for  removal,  and  for  five  vears  before,  the 
petitioners  were  citizens  of  Illinois,  and  Sorin 
was  a  citizen  of  Indiana,  and  none  of  the  other 
defendants  were  citizens  of  Indiana  or  had  any 
interest  in  this  controversy. 

The  case  was  thereupon  removed  into  the 
Circuit  Court  of  the  United  States,  which  sus- 
tained the  demurrer  to  Sorin's  cross  bill,  and 
dismissed  that  bill,  and  referred  the  case  to  a 
master,  who  filed  his  report  on  July  8,  1886. 

On  December  2,  1886,  the  plafntiff  filed  a 
stipulation  between  himself  and  Brown  and 
Sorin,  which  was  as  follows:  "It  is  hereby 
stipuhited  between  Joseph  T.  Torrence,  com- 
plainant, and  John  B.  Brown,  one  of  the  de- 
fendants, and  Edward  Sorin,  also  a  defendant 
[529]  in  t'be  above  entitled  cause,  that  said  Edward 
Sorin  is  entitled  to  a  lien  to  the  extent  of  four 
hundred  dollars  per  acre  upon  each  and  every 
acre  of  land  which  said  complainant  Torrence 
may  recover  in  the  above  entitled  cause:  and 
in  any  decree  which  may  be  entered  therein 
the  court  may  recognize  and  declare  and  make 
all  necessarii  orders  to  enforce  such  lien. 
And  the  saik  'fefendant,  Edward  Borin,  with- 
draws all  allegw'ons  contained  in  his  answer 
in  said  cause  filed  and  all  claim  that  the  con- 
veyance made  by  said  Sorin  to  said  Torrence, 
in  aaid  answer  mentioned,  was  executed  to 
convey  the  said  title  to  said  Torrence  to  be 
held  by  him  in  trust  for  aedd  Sorin,  and  not 
as  an  absolute  conveyance  of  said  land;  and, 
further,  he  withdraws  and  renounces  any  and 
all  claims  against  and  upon  said  land,  other 
than  for  a  lien  to  secure  the  purchase  money 
of  four  hundred  dollars  per  acre  for  the 
amount  of  land  which  may  be  recovered  by 
said  Torrence." 

On  the  same  day  the  plaintiff  filed  a  motion 
to  remand  the  cause  to  tiie  state  court,  on  the 
ground  that  "  by  reason  of  said  stipulation 
Uiere  no  longer  exists  in  the  said  cause  any 
controversy,  separable  or  otherwise,  as  between 
the  said  complainant  and  said  Edward  Sorin, 
cross-complainant  therein  and  defendant  to  the 
said  original  bill,  and  that  by  reason  thereof 
this  court  can  no  longer  have  any  Jurisdiction 
of  said  cause." 

The  Circuit  Court  denied  the  motion  to  re- 
mand, and,  after  a  hearing  on  pleadings  and 
g roofs,  entered  a  final  decree  dismissing  the 
ill.    The  plaintiff  appealed  to  this  court 

Mem%.  Cluuu  H.  Osbora  and  Qamud  A. 
Lynde,  for  appellant: 

When  courts  of  equity  are  given  concurrent 
Jurisdiction  with  courts  of  law,  it  is  presumed 
that  the  Legislature  intended  that  the  statutes 
of  limitation  applicable  to  the  questions  in- 
volved should  be  enforced  by  them. 

Qodden  ▼.  KimmeU,  99  U.  S.  201  (25:  481). 

Neither  Bowen,  Haines  and  Turpin  or  the 
purchasers  under  them,  have  been  in  any  way 
misled,  nor  have  they  made  valuable  improve- 
ments OQ  the  property  In  ignorance  of  an  out- 
standing title,  and  thev  cannot  be  heard  to 
complain, 

MO 
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Connecticut  Oeu,  L,  Ins.  Oo,  v. 
U.  S.  545  (26:  ^M5). 

A  so-called  tax  deed,  wifhout  an  afldavis 
showing  full  compliance  with  the  ooostitntios- 
al  provision,  is  not  admissible  in  evidence  lo 
show  prima  facie  title  under  a  sale  for  tazeL 

Qage  v.  Bani,  141  U.  S.  844  (85:  T76):  Bd^ 
hrook  V.  FelUnu^  88  ID.  440;  WOtitm  ▼.  Um^ 
dcrhtU,  58  IlL  187. 

Defendants  did  not  liave  a  title  coBtctfd 
with  the  officer  who  made  the  sale. 

SkyUi  V.  King,  2  A.  K.  Marsh.  897;  ifeJffl. 
Ian  V.  j5i<(eA«ion,  4Bush,  611;  Jlo^ni  v.  />g— , 
52  U.  S.  11  How.  414  (18:  751). 

In  Williami  v.  BaUanee,  28 IH  198^  il  wm 
held,  that  actual  occupancv  by  resl 
a  portion  of  the  land  to  which  title 
by  a  connected  title  dedudble  of  reoord, 
sufficient  occupancy  of  the  entire  land. 

Wharton  v.  Bunting,  78  BL  16;  MmUm  v. 
Judd,  81  BL  488.  

MeMra.  Frederic  Ullaaji  and  WnUaB 
Ritchie*  for  appellees: 

This  was  a  cause  which  Torrence  and  Brown 
had  the  right  to  remove  from  the  state  cooit 

Act  of  March  8,  1875.  ^  2:  BunUek  v.  Ac«<. 
«m,  6  Fed.  Rep.  840;  David  v.  LaAron,  IS 
Fed.  Rep.  565;  Barney  v.  Latham,  108  C.  & 
205  (26:  514). 

Torrence's  motion  to  remand  the  came  was 
properly  overruled. 

PhdpBY.  Oaks,  117  U.  S.  286  (19:  888). 

Torrence'a  remedy  was  at  law  and  ooC  ia 

uity.  ^ 

t7.  S.  Rev.  Stat  §  72^;  Bumrdw,  &mtttm, 
119  U.  S.  851  (80: 452):  New  York  Gmmmnty  Ck 
V.  Memphis  Water  Co.  107  U.  a  806,  214  (ft: 
484,  487);  Alien  v.  PuUman  Flalaee  Oar  Ok 
189  U.  S.  658  (85: 808);  Parker  y.  Winmipiemgm 
Lake  0.  dt  W.  Co.  6TU.  a  2  Hac^  M5(IT: 
888);  Oelriehe  v.  8pain,  82  U.  a  ISWalL  til 
(21:  48);L«ti«iv.&eiix,90I}.  a28WalL4»- 
470  (28:  70,  71);  Bifp  v.  Babin,  60  U.  a  19 
flow.  271  (15:  688);  Whitehead  ▼.  Shattmdt. 
188  U.  a  147  (84:  878);  Soott  v.  Jfeelg.  140  U. 
a  107  (85:  858);  Smyth  v.  New  Oriamme  Onal 
dbBkg.  Co.  141  U.  S.  657  (85:  891);  Fransa. 
Partition,  §  447;  Tliompeom  v.  Oemirwi  0km 
R.  Co.  78  U.  a  6  Wail.  184  Wi  766);  Aaa  f: 
Holme,  62  Q.  8.  21  How.  481  (16: 196);  Ifm^ 
em  Pae.  B.  Co.  v.  Paine^  119  U.  a  661  (II: 
518);  Taylar  v.  Life  Am.  ef  Ameriea^  M 
Rep.  498;  King  v.  WwrlMnqtMi,  104  U.  a  14 
(26:  652);  WMer  v.  Lafiin,  26  01.  478;  Aa- 
rieheen  v.  Bodgen,  67  BL  179;  Barret  v.  Fffff* 
ner,  80  Bl  197;  Gager.  LMtbum.  96  BLMI: 
Flaherty  v.  MeCormick,  118  Bl  688;  Whittg 
V.  Oleoma,  97 Bl  488;  Labadie y.  Bemm.  »Bl 
841:  Gay  v.  Farpari.  106  U.  a  689  (17:  Ml 

By  virtue  of  the  Onabao  oootrect  tte  tiili 
subsequently  acquired  by  Sorin  baa  ionrid  M 
the  benefit  of  Bowen's  granteea. 

Cablew.Eaie,  8We8t.  Rep. 481, 190 Bl lH 

Under  the  conveyance  from  Sorin  to  Bovea 
the  title  subeequeutly  acquired  hj  Sorin,  bsi 
inured  to  the  bienefit  of  Bowen'a  grantees. 

Alton  V.  niinoie  Tranep.  Cb.  fi  Bl  «.  51; 
Badden  v.  ShouU,  15  Bl.  58L 

The  claim  of  title  set  up  by  Torreooe  is  rtik 
and  hU  bill  should  be  diamissed  fdr  laohas. 

Bl.  Rev.  Stat.  <^a  88»  fiiO;  BlanlmdUp 
V.  Stout,  26  Bl  182*  Keitw.Bealy,  84  Bl  Hi 
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AppeQeet  are  protected  under  the  limitatioo 
Act  of  1886. 

Stair  A  Oiutis  Stat  HI  chap.  88,  §g  4  and 
«;  BUiam  v.  Kennieott,  46  SL  210;  Moore  v. 
Brown^  4  McLean*  212;  Pilkno  ▼.  Roberts,  54 
U.  S.  18  How.  478(14:231):  Rstffleldy,  Parks, 
182  U.  a  250  (88:  881);  Jandon  v.  MeDaweU, 
4M  HL  55:  Woodwardv.  Bianchard,  16  111.  480. 

At  tbe  utmost,  Torrence  is  entitled  to  one 
sixth  of  tbe  land. 

Bra^brw,  Spurek,  27  IlL  478;  Morgan  r.  Clay- 
<0ii,61IU.85. 

As  to  certain  of  the  appellees,  tbe  amount  in- 
folded fa  not  sufficient  to  give  this  court  Juris- 
diction. 

Stratton  ▼.  Jarvis,  83  XT.  S.  8  Pet.  4  (8:  846); 
Spear  ▼.  Ptaee,  52  U.  S.  11  How.  622  (18:  796); 
Oreer  ▼.  Meies,  65  U.  8.  24  How.  268  (16:  661); 
Tupper  V.  Wise,  110  U.  8. 898  (28: 189);  Lynch 
T.  BaU^,  110  U.  S.  400  (28:  190);  Henderson 
T.  Wadsworth,  115  U.  S.  264  (29:  877). 


Mr.  JttMiee  Qrmy  delivered  the  opinion  of 
tbe  court: 

The  first  question  to  be  considered  is  wheth- 
er the  Circuit  Court  of  the  United  States  rightly 
exercised  jurisdiction  to  hear  and  decide  this 


This  question  depends  upon  tbe  Act  of  March 
8, 1875,  chap.  137,  which  was  in  force  at  the 
time  of  the  mmova]  into  that  court,  and  of  the 
refusal  to  remand  to  the  state  court. 

By  section  2  of  that  Act,  as  heretofore  con- 
stnM  by  thts  court,  whenever,  in  any  suit  of 
a  civil  nature  in  a  state  court,  where  the  matter 
hi  dispute  exceeds  the  sum  or  value  of  $500, 
"  Uiere  shall  be  a  controversy  which  is  wholly 
between  citizens  of  different  states,  and  which 
can  be  fully  determined  as  between  them,"  any 
one  of  those  interested  in  that  controversy  may 
remove  the  whole  case  into  the  Circuit  Court 
of  the  United  States.  18  Stat  at  L.  470,  471; 
Barney  t.  Latham,  108  U.  S.  205  [26:  5141; 
Brooks  y.  Clark,  119  U.  8.  502  [80:482]. 

But  in  order  to  justify  such  removal,  on  the 
ground  of  a  separate  controversy  between  citi* 
sees  of  different  states,  there  must,  by  the  very 
terms  c^  the  statute,  be  a  controversy  **  which 
ctQ  he  fullv  determined  as  between  them;"  and 
by  the  settled  construction  of  this  section,  the 
whole  subject-matter  of  the  suit  must  be  capa- 
ble of  being  flnaUy  determined  as  between 
tbem,  and  complete  relief  afforded  as  to  the 
iepanite  cause  of  action,  without  the  presence 
of  others  originally  made  parties  to  uie  suit. 
B^  T.  BuNe,  104  U.  8. 407  [26:  8281;  Oorhin 
▼.  Van  Brwa,  106  U.  8.  576  [26:  1176];  Fra^ 
sery.  Jennison,  106  U.  8.  191 127:  181];  Win- 
€heiter  v.  Loud,  108  U.  8. 180  [OT:  6771;  Shain- 
«aW  v.  Lewis,  108  U.  8.  158  "27:  691];  Ayres 
▼.  WiswaU,  112  U.  8.  187  [28:  6981;  Fidelity 
Int,  T.  (ts8,  D.  Go.  v.  HvntingUm,  117  U.  8. 280 
;29:  898J;  Orates  v.  OarUn.  132  U.  S.  571 
.38:  462]:  Brown  v.  Trousdale,  138  U.  S.  889 
.84:  " 

As  thb  court  has  repeatedly  affirmed,  not 
ooly  in  cases  of  joint  contracts,  but  in  actions 
for  torts,  which  might  have  been  brought 
^Saiostall  or  against  any  one  of  the  defendants, 
**  8ef>&rate  answers  by  the  several  defendants 
toed  on  joint  causes  of  action  may  present 
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different  questions  for  determination,  but  they 
do  not  necessarily  divide  the  suit  into  separate 
controversies.  A  defendant  has  no  right  to 
say  that  an  action  shall  be  several  which  a 
plaintiff  elects  to  make  joint.  A  separate  de- 
fense may  defeat  a  joint  recovery,  but  it  can- 
not deprive  a  plaintiff  of  his  right  to  prosecute 
his  own  suit  to  final  determination  in  bis  own 
way.  The  cause  of  action  is  the  subject  mat- 
ter of  the  controversy,  and  that  is  for  all  the 
purposes  of  the  suit  whatever  the  plaintiff  de- 
clares it  to  be  in  his  pleadings."    Louiscille  db 


209,  271]:  Thorn  Wire  Hedge  Co.  v.  Fuller,  122 
U.  8.  m  [30:  1235]. 

In  dhainwcUd  v.  Lewis,  above  cited,  which 
was  a  suit  brought  by  one  partner  for  a  settle- 
ment of  the  partnership  affairs,  a  judgment 
creditor  of  the  defendant  and  a  receiver  ap- 
pointed in  a  suit  upon  tbe  judgment  were  ad- 
mitted as  defendants;  and  it  was  held  that  there 
was  no  separable  cootroversv  between  them 
and  the  plaintiff  which  would  entitle  tbem  to 
remove  the  case,  the  court  saying:  "  The  suit 
was  brought  to  close  up  tbe  affairs  of  an  alleged 
partnership.  The  main  dispute  is  about  the 
existence  of  the  partnership.    All    the  other 

auestions  in  the  case  are  dependent  on  that. 
I  the  partnership  is  established,  tbe  rights  of 
the  defendants  are  to  be  settled  in  one  way;  if 
not.  in  another.  There  is  no  controversy  in 
tbe  case  now  which  can  be  separated  from  that 
about  the  partnership,  and  fully  determined  by 
itself."    108  U.  8.  161  [27:  698].     ^ 

Accordingly,  in  a  suit  by  a  judgment  cred- 
itor to  have  the  property  of  his  debtor  sold  and 
applied  to  the  payment  of  his  debt,  after  satis- 
fying prior  incumbrances  thereon,  the  holders 
of  which  are  made  defendants,  it  bas  more 
tban  once  been  decided  that  there  is  no  such 
separate  controversy  between  tbe  plaintiff  and 
the  holder  of  such  an  incumbrance,  as  will 
justify  a  removal;  and  this  for  tbe  following 
reasons:  There  is  but  a  single  cause  of  action, 
the  equitable  execution  of  a  judgment  against 
the  property  of  the  jud^ent  debtor:  and  thia 
cause  01  action  is  not  divisible.  The  iudgment 
sought  against  the  incumbrancer  is  incidental 
to  the  main  purpose  of  the  suit,  and  tbe  fact 
that  this  incident  relates  to  him  alone  does  not 
separate  this  part  of  the  controversy  from  the 
rest  of  the  action.  What  the  plaintiff  wants 
is  not  partial  relief,  settling  his  rights  in  the 
property  as  against  this  defendent  alone,  but  a 
complete  decree,  which  will  give  him  a  sale  of 
the  entire  property,  free  of  all  incumbrances, 
and  a  division  of  the  proceeds  as  the  adjusted 
equities  of  each  and  all  the  parties  shall  require. 
The  answer  of  this  defendant  shows  the 
questions  that  will  arise  under  this  branch 
of  tbe  one  controversy,  but  it  does  not 
create  another  controversy.  The  remedy 
which  the  plaintiff  seeks  requires  the  presence 
of  all  the  defendants,  and  me  settlement,  not 
of  one  only,  but  of  all  the  branches  of  the  case. 
Fidelity  T,  dk  8.  D.  Ins,  Co.  v.  Huntington,  111 
U.  S.  280  [29:  898];  Graves  v.  dyrbin,  182  U. 
S.  571,  588  [88:  4^,  468]. 

The  present  suit  was  a  bill  for  oartitioD  of 
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lands  in  niiooU,  the  principal  object  of  which 
was  to  assign  to  all  the  tenants  in  common  their 
shares  in  severalty.  By  the  law  of  Illinois,  in- 
deed, the  court  mi^ht,  m  the  suit  for  partition, 
determine  all  questions  of  conflicting  or  contro- 
Terted  titles,  to  the  whole  land  or  to  any  share 
thereof.  But  the  determination  of  such  ques- 
tions of  title  was  incidental  to  the  main  object 
of  the  suit,  and  in  order  to  do  complete  justice 
between  all  the  parties,  and  avoid  further  liti- 
gation. Illinois  Rev.  Stat.  (ed.  1880)  chap. 
106,  §§  1, 89;  HennehKn  v.  Uodgen,  67  Dl.  179; 
Labadie  v.  Bemtt,  86  III.  341;  Qage  v.  LighU 
burn,  98  Bl.  248.  ^ 

The  object  of  the  suit  was  not  merely  the 
establishment  of  the  title  of  the  plaintiff  in  an 
undivided  share  of  the  land,  but  it  was  the 
partition  of  the  whole  land,  and  the  conversion 
of  his  undivided  share  into  an  entire  estate  in 
a  proportional  part,  as  well  as  the  establish- 
ment of  his  title  against  all  the  defendants. 
The  controversy  between  the  plaintiff  and 
Brown  and  Sorin  related  only  to  the  title 
claimed  by  the  plaintiff  in  an  undivided  share; 
Serin's  whole  claim  was  of  an  equitable  estate 
in  whatever  should  be  set  off  to  the  plaintiff; 
and  the  other  defendants  denied  that  either  the 
plaintiff  or  Brown  or  Sorin  had  any  title  what- 
ever. 1^  either  of  the  three,  therefore,  could 
recover  judgment  setting  off  to  bim  any  share 
in  the  land,  without  establishing  a  title,  not 
only  as  between  themselves,  but  ^so  as  against 
all  the  other  defendants.  The  inevitable  re- 
sult is  that  the  controversy  of  the  plaintiff  and 
Brown  with  Sorin  was  merely  incidental  to  the 
main  object  of  the  suit,  could  not  be  deter- 
mined as  between  them  without  the  presence 
of  the  other  defendants,  and  did  not  constitute 
such  a  separate  controversy  as  would  justify  a 
removal  into  the  Circuit  Court  of  the  United 
States. 

If  the  controversy  between  the  plaintiff  and 
Brown  on  the  one  side  and  Sorin  on  the  other 
had  been  such  as  to  justify  a  removal,  there 
can  be  no  doubt  that  after  that  controversy  bad 
been  settled,  as  shown  by  the  stipulation  of  the 
parties  to  it,  the  suit  no  longer  really  involved 
a  dispute  or  controversy  properly  within  the 
jurisdiction  of  the  Circuit  Court,  and  should 
therefore  have  been  remanded  to  the  state 
court,' under  section  5  of  the  Act  of  March  8, 
1875,  chap.  187.  18  Stat.  atL.  472;  EMnnaon  v. 
Anders(m,  121  U.  S.  522  [80:  1021];  Texoi 
Tranap,  Co.  v.  tieelig9on,  122  U.  S.  619  [80: 
11501;  Oram  v.  Corbin,  182  U.  S.  671,  590 
[88:  462,  468]. 

But  it  is  unnecessary  to  dwell  upon  that 
view  of  the  case,  because,  for  the  reasons  above 
stated,  the  original  removal  on  the  petition  of 
the  appellant  was  wrongful;  and  therefore  the 
judgment  must  be  reversed  for  want  of  juris- 
diction, with  costs  against  the  appellant,  and 
the  case  remanded  to  the  Circuit  Court  with 
directions  to  render  a  judgment  against  him 
for  costs  in  that  court,  and  to  remand  the  case 
to  the  state  court.  MansfUld  C,  dk  L.  M.  B. 
Co.  v.  Swan,  111  U.  S.  879  [28:  462];  Qravei 
▼,  Corbin,  above  cited. 

Judgment  recerted  accordingly. 


F.  W.  8£[AR0N  bt  al..  Trustees.  AffU^ 
J.  RANDOLPH  TUCKER 


(Bee  8.  a  Beporter^  ed.  6B4I&I 

Advorae possesrion — tuffieUnqfuf—iiiU  _ 
— cUmd  on  UiU~~cffeet  <ff  judgment    admrm 
pouemon   gita  tiUe—tquity 
record  etidenee. 
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1.  In  thd  District  of  Columbia,  one 
title  to  land,  therein  sftoated,  on  hit  ad 
session  of  twenty  years  as  follv  as  If  he 
ways  held  the  undispnted  title  of  reoovd. 

2,  The  possession  which  will  bar  the  rlgtaS  of 
former  owner  to  real  property,  nrast  be 
visible,  continuous  and  exclusive,  with  a 
ownership,  such  as  will  notify  parties 
premises  are  held  adversely  to  all  titles  and 
claimants* 

8.  BiUsof  peace  are  brooffht  to  estabttsb  a risht 
claimed  by  the  plaintiff,  but  oontioferted  hjr 
numerous  parties  having  distinct  Interests  oric^ 
nating  in  a  common  source,  or  where  the  rfi^  of 
the  plaintiff  to  real  property  has  been  unsiieeca 
fully  assailed  in  different  actions,  and  Is  Uahie  i» 
further  actions  of  the  same  character. 

4.  Where  a  suit  to  remove  a  doiid  oa  tlOe  aai 
quiet  the  possession  to  real  property  is  broofht, 
proof  of  the  complainants  actual  possesAia  li 
necessary  to  maintsin  the  sult^ 

6.  The  title  by  adverse  poascaslon  testa  on  the  re»> 
oUection  of  witnesses,  and,  by  a  Jodldal  detefw 
mination  of  its  validity  against  any  dslm  ubMt 
the  former  owners,  record  evideooe  wHI  be  wa^ 
stituted  in  its  place. 

6.  By  adverse  possession  for  tlie 
nated  by  the  statute,  the  title  of  the  f< 
er  passes  to  the  occupant,  so  that  the  lattar  cba 
maintain  ejectment  against  sooh  f omar  dvbs. 

7.  It  is  a  part  of  the  ordinary  Jmlsdfatfoo  e(  a 
court  of  equity  to  perfect  and  ooasplKs  the 
means  by  which  the  title  of  paitiea  aay  be 
proved  or  secured,  or  to  remove  obited 
hinder  its  enjoyment. 

8.  A  court  of  equity  upon  proper  proof 
dare  by  its  decree  the  validity  of  a  title  i 
in  the  recoUection  of  witoeasea.  and  tbns  i 
the  evidence  of  the  title  a  matter  of  record 
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lug  A  Jodgment  of  the  Special  Term  of  that 
Court  dlimisaing  a  suit  in  equity  to  establish, 
as  matter  of  record,  the  title  of  complaioaots 
to  certain  real  property  in  the  city  of  Wash- 
ington and  to  enjoin  the  defendants  from  as- 
sening  title  to  the  same  as  heirs  of  the  former 
owner.  Reversed  with  directions  to  enter  a 
decree  declaring:  plaintiffs  title  complete  by 
I  idTerae  possession  and  enjoining  defendant 
I  from  asserting  title  to  the  premises  through 
tbdr  former  owner. 

Statement  by  Mr.  Juttiee  Field: 
This  la  a  suit  in  equity  to  establish,  aa 
matter  of  record,  the  title  of  the  complain- 
ants to  certain  real  property  in  the  c  Xj  of 
Washington,  constituting  a  part  of  square 
number  one  hundred  and  fifty-one,  and  to 
enjoin  the  defendants  from  asserting  title  to 
the  same  premises  as  heirsof  the  former  owner. 
The  facts  which  give  rise  to  it,  briefly 
stated,  are  aa  follows :  In  1828,  Thomas  Tu- 
dor Tucker  died  seized  of  the  premises  in 
controven^.  He  had,  at  one  time,  held  the 
office  of  Ireasurer  of  the  United  States,  and 
resided  in  Washington,  but  at  the  time  of  his 
death  he  wns  a  resident  of  South  Carolina. 
The  property  did  not  pass  under  his  will 
bat  descended  to  his  heirs- at-law.  It  does 
BOt  appear  that  after  his  death  any  of  the 
heirs  took  possession  of  the  property  or  as- 
•omcd  to  exercise  any  control  over  it.  In 
1837  tbi  iquare  was  sold  for  delinquent 
taxes,  assessed  by  the  city  aeainst  "^the  neirs 
of  Thomas  T.  Tucker,"  and  was  purchased 
by  Joseph  Abbott,  then  a  resident  of  the  city. 
The  taxes  amounted  to  $38.76,  and  the  sum 
bid  by  the  purchaser  was  $250.  In  1840  a  tax 
deed,  in  conformity  with  the  sale,  was  made 
to  Abbott  purporting  to  convey  to  him  a  com- 
plete title  to  the  square.  It  is  admitted  that 
tlie  deed  was  invalid  for  want  of  some  of  the 
essential  preliminaries  in  assessing  the  prop- 
erty and  in  advertising  it  for  sale.  It  does 
not  appear,  however,  that  the  purchaser  had 
any  knowledge  of  this  invalidity.  Early  in 
the  following  year,  1841,  he  took  possession 
I]  of  the  square  and  enclosed  it  with  a  board 
fence  and  a  ditch  with  a  hedge  planted  on 
006  tide  <rf  it.  It  was  a  substantial  enclosure, 
•offlcient  to  tcini  stock  and  keep  them  away. 
He  was  a  stable-keeper,  and,  in  connection 
with  this  business,  cultivated  the  ground 
and  raised  crops  upon  it  in  1841.  From  the 
time  he  took  possession  until  1854  the  square 
'  was  enclosed  and  each  season  it  was  culti- 
▼1^.  In  1854  he  leased  the  square  to  one 
Becket  for  the  period  of  ten  years  at  a  yearlv 
rent  of  one  hundred  dollars.  Becket  took 
possession  under  his  lease  and  kept  the 
ground  substantially  enclosed,  and  he  occu- 
'  pied  and  cultivated  it  from  that  time  up  to 
,  1862.  In  the  fall  of  that  year  soldiers  of  the 
United  States,  returning  from  the  campaign 
in  Virginia,  were  encamped  upon  the  square, 
^.  as  it  appears  thev  committed  such  dep- 
redations upon  the  fence,  buildings,  and 
<^P8  that  Uie  lessee  was  obliged  to  abandon 
its  cultivation.  Abbott  died  in  April,  1861. 
*i>d.  by  his  will,  devised  the  square  to  his 
widow.  In  August,  1863,  she  sold  and  con- 
veyed it  to  one  Perry,  and  he  kept  a  man  in 
charge  of  the  same,  who  lived  in  a  small 
144  U.  8. 


building  which  Becket  had  built  and  occu- 
pied during  his  lease  of  the  premises  under 
Abbott.  In  1868,  Perrv  sold  the  entire 
square  to  Henry  A.  Willard  for  the  con- 
sideration of  seventeen  thousand  six  hundred 
dollars.  He  divided  the  square  into  small 
lots  for  buildings  for  residences,  and  upon 
one  side  of  the  square,  fronting  on  T  street, 
erected  twelve  substantial  dwelling-houses, 
which  have  been  since  occupied  up  to  the 
commencement  of  this  suit.  In  1872,  Wil- 
lard sold  and  conveyed  a  portion  of  the 
square,  the  premises  in  controversy,  to  J. 
M.  Latta,  trustee,  for  a  valuable  consider- 
ation, and  from  him  the  title  has  passed  by 
regular  conveyances  to  the  complainants 
herein.  From  1840  to  1863  the  square  was 
chiefly  valuable  for  agricultural  purposes, 
but  since  then,  and  especially  of  Inte  years, 
its  only  value  has  been  for  buildings  as 
residences,  and  has  been  so  regarded  by  its 
owners.  From  1840  up  to  the  present  time 
the  taxes  upon  the  property  have  b(  en  paid 
by  Abbott  and  his  successors  in  interest. 
Wone  of  the  heirs  of  IMLr.  Tucker,  nor  any 
one  claiming  under  the  heirs,  has  paid  or 
offered  to  pay  any  taxes  assessed  on  the  prop- 
erty, nor,  since  that  date,  up  to  the  com- 
mencement of  these  suits,  have  any  of  the 
defendants  therein  or  their  predecessors  in 
interest  asserted  any  claim  to  the  property 
or  interest  in  it,  or  attempted  in  any  way 
to  interfeie  with  its  possession  or  control. 
Soon  after  the  sale  to  Perry,  in  1863,  the  tax 
deed  was  passed  upon  by  eminent  counsel  in 
the  District,  the  late  Richard  S.  Coxe  and 
James  M.  Carlisle,  and  the  title  by  it  was 
pronounced  by  them  to  be  indisputable. 
It  was  onlv  a  short  time  before  the  institu- 
tion of  this  suit  that  the  invalidity  of  the 
tax  deed  as  a  source  of  title  was  ascertained. 
A  desire  to  dispose  of  the  propert^r  led  the 
complainants  to  have  an  investigation  made 
and  an  abstract  of  title  obtained.  It  was 
then  discovered  that  they  could  not  obtain 
any  abstract  of  title  which  purchasers  would 
accept,  in  consequence  of  certain  defects  in 
the  assessment  of  the  taxes,  under  which  the 
sale  was  made  and  the  deed  to  Abbott  was 
executed.  They  were  consequently  embar- 
rassed and  defeated  in  their  efforts  to  dispose 
of  the  property.  To  remove  this  embarrass- 
ment this  suit  was  accordingly  brought  by 
the  complainants  to  obtain  a  iudicial  de- 
termination of  the  validity  of  their  title 
and  an  injunction  against  the  defendants 
claiming  under  the  previous  owner. 

There  was  no  substantial  disagreement  be- 
tween the  parties  as  to  the  facts,  but  the  de- 
fendants insisted  and  relied  solely  upon  the 
ground  that  a  court  of  equity  could  afford  no 
relief  to  the  complainants,  becauss  they  were 
not  at  the  commencement  of  the  suit  in  ac- 
tual possession  of  the  premises.     >« 

The  court  below  at  special  term,  sustained 
this  view,  and  enterea  a  decree  dismissing 
the  bill.  At  general  term  it  affirmed  that 
decree,  and  to  review  this  last  decree  the 
case  is  brought  here  by  appeal. 

IfeMTf.  C.  J.  Hillyer  and  J.  H.  Ratston, 

for  appellants: 
The  uncontro verted  evidence  of  an  actual, 
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peaceable,  visible,  and  uninterropted  oocoiMi- 
Uon  by  enclosure  and  cultivation  of  these 
premises  from  the  year  1840  to  the  year  1868 
by  Abbott  and  bis  successors  in  interest  under 
a  continuous  bona  fide  claim  of  ownership, 
establishes  a  title  by  adverse  possession;  the 
title  having  thus  fully  vested,  any  inquiry  as 
to  Uk)  adversaiT  character  of  the  acts  of  the 
successors  to  this  title  subsequent  to  the  year 
1862  is  immaterial,  but  were  this  otherwise 
the  partial  occupation,  payment  of  taxes,  and 
constant  exercise  of  dominion  of  the  premises 
durinff  the  following  twenty-three  years  were 
sufflcSnt  to  continue  and  preserve  the  adverse 
character  of  a  possession  previously  com- 
menced by  actual  endoeure  and  maintained, 
visibly  hostile  for  many  years. 

Saieott  V.  F^H,  85  U.  8.  10  Pet  442  (9: 
487);  Etoing  v.  Burnet,  86  U.  8. 11  Pet.  52  (9: 
629);  Fkuier  v.  FuUer,  120  U.  8. 584  (80:759). 

An  adverse  possession  for  the  statutory 
period,  vests  in  the  nossessor  an  absolute  title, 
equally  available  ana  potent  for  attack  or  de- 
fense as  a  fee  simple  title  acquired  by  deed  or 
inheritance. 

HarpendingY.  Reformed PraL Dutch  Ohurch, 
41  U.  8.  16  Pet.  455  (10:1029);  LefflngweU  v. 
Warren,  67  U.  8.  2  Black,  599  (17: 261);  Biek- 
neU  V.  dmetock.  118  U.  8.  149  (28: 962). 

Title  acquired  by  adverse  posisession  will  be 
quieted  by  a  court  of  equi^,  under  circum- 
stances authorizing  such  relief  to  a  title  other- 
wise acquired. 

Alexander  v.  Pendleton,  12  XT.  8.  8  Cranch. 
462  (8: 624);  Arringtan  v.  Litcamb,  84Cal.  880, 
94  Am.  Dec.  722;  4^0  Min,  Co.  v.  RuUion  Min. 
Co.  8  Sawy.  657;  Rayner  v.  Lee,  20  Mich.  884; 
Liebrand  v.  Otto,  56  Cal.  247;  Baling  v.  dark 
aowa)  Oct.  16, 1891. 

The  relation  of  defendants  to  the  premises 
and  to  the  complainants  authorizes  the  latter  to 
seek  relief  in  equity. 

Bunee  v.  OoMagher,  5  Blatchf.  488;  AUen  v. 
Hanke,  186  U.  8.  811  (84: 418);  Smith  v.  Smith, 
28  Wis.  176,  99  Am.  Dec.  158;  Eottand  v.  Bal- 
timore, 11  Md.  198. 

The  quieting  of  a  title  in  a  case  like  the 
present  is  not  only  a  matter  of  private  right, 
but  also  of  public  interest,  cognizable  by  a 
court  of  equity. 

Lewie  V.  MarehaU,  80n.  8. 5  Pet  470  (8:195); 
Holland  v.  Challen,  110  U.  8.  21  (28: 54). 

Meeere.  Eppa  Hnnton  and  Henrjr  Wise 
€htrnett»  for  appellees: 

A  party  claiming  title  by  adverse  possession 
alone  cannot  maintain  a  bill  against  the  orig- 
inal owners  on  the  ground  that  their  title  is  a 
cloud  upon  his  own. 

Oontee  v.  Lyon;  19  D.  0.  207;  Froel  v.  Bpit- 
leg,  121  U.  8.  552  (80: 1010). 

Those  only  who  have  a  clear  legal  and  equi- 
table title  to  land  connected  with  possession 
have  any  right  to  claim  tbe  interference  of  a 
court  of  equity  to  give  them  peace  or  dissipate  a 
cloud  on  the  title. 

Orton  V.  Smith,  59  U.  8.  18  How.  268  a5: 
898);  Crook  v.  Bean^ll  Md.  178;  Marker.  Main, 
4  Mackey,  559-M7;  Herrington  v.  Williams,  81 
Tex.  448,  460;  Eolland  ▼.  Challen,  110  U.  8. 
20  (28: 54):  Whitehead  v.  ShaUuck,  188  U.  8. 
154  (84: 875);  Qage  v.  Eattf^an,  188  IT.  8.  471 
(88: 725);  Froei  y.  ^pitleg,  121  U.  8.  556  (80: 
1012). 
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The  proof  shows  the  plaintifb  are  oat  of 
possession,  and  tbev  admit  they  hate  do  legal       I 
title  under  tax  deed.  A 

Alexander  v.  Pendleton,  12  U.  8.  8  Craaeh,  'A 
462(8:624);  PHreoU^.  EUioU,  81  U.  &  CPel. 
95  (8: 882). 

Pavment  of  taxes  and  speaking  pabHdy  of 
the  Claim  was  not  sufficient  evidence  of  Aim 
of  right. 

Etoing  v.  Burnet,  86  U.  8. 11  Pet  42  (%M^ 
Kerfe  V.  Bramhall,  8  Mackey,  551;  Beei  v. 
Field,  15  Yt  672;  Naglee  v.  Albright,  4  Whart 
291;  Chapman  v.  Templeton,  53  Ma  468;  Ova- 
mer  v.  hall,  4  Watts  &  8.  86;  Jaekmn  v.  Jfjr- 
en,  8  Johns.  888;  AngeU,  lim.  §  896;  Ocrk  v. 
Smith,  88  U.  8.  18  Pet  195  (10: 128):  AOem  v. 
Hanki,  186  U.  8.  811  (84:  418);  JSUZaatf  v. 
Challen,  110  U.  &  15  (28: 52). 

It  was  competent  for  the  LecislataTe  of  Ken- 
tucky to  declare  what  ia  a  doad  oo  the  titl^ 
and  to  authorize  a  court  of  dianceiy  to  dear 
up  any  such  doud. 

/Stor*  V.  iStorr,  78  U.  &  6  Wan.  409  (1849«. 

The  ordinary  Jurisdiction  of  courts  of  eqvity, 
not  enlarged  by  statute,  does  not  embrace  caiea 
of  this  kind. 

United  Statee  ▼.  WOeon,  118  U.  8.  88  (19: 
111);  Phelps  V.  Earns,  101  U.  &  870  (25: 85SW 

Mr.  Justies  FMd  delivered  the  opinioa  of 

the  court: 

The  title  of  the  complainants  is  founded 
upon  the  adverse  possession  of  theoiselfes 
and  parties,  through  whom  they  deri?e  their 
interests,  under  claim  and  color  of  title,  for 
a  period  exceeding  the  atatutcHT  time  whick 
hm  an  action  for  Uie  recovery  of  land  withia 
the  District  of  (Columbia.  Tbe  8tataleoC 
Limitation  to  such  cases  in  force  la  tbe  Dis- 
trict is  that  of  21  James  I,  diap.  If.  T^st 
statute,  passed  "for  quieting  of  men's estatat 
and  avoiding  of  suits,*  among  other  thiags 
declared  that  no  person  or  persons  shooM  at  ,^ 
any  time  thereafter  make  any  entrr  into  say 
lands,  tenements,  or  hereditaments  but  withia 
twenty  yeara  next  after  his  or  their  rtrbt  or 
title  shall  thereafter  have  first  dcecended  or 
accrued  to  the  same,  and  that  in  default 
thereof  such  persona  not  entering,  and  their 
heirs,  should  be  utterly  excluded  and  dt- 
barred  from  such  ent^r  thereafter  to  bs 
made,  any  former  law  or  statute  to  ths 
contrary  notwithstanding. 

Twenty  years  is,  therefore,  the  periol 
limited  for  entry  upon  any  lands  within 
this  District  after  the  claimant'a  title  has  ac- 
crued.  After  the  lapse  of  that  period  th«t 
Is  no  right  of  entry  upon  lands  against  ths 
party  in  possession,  and  all  actions  to  ea- 
force  any  such  alleged  right  are  bamd. 
Complete  possession,  the  character  of  which 
is  hereafter  stated,  of  real  property  iathe 
District  for  that  period,  with  a  cUiia  of' 
ownership,  operates  therefore  to  rlvo  tiio  o^ 
cupant  title  to  the  premises.  No  one  sIsb. 
with  certain  exceptions— as  Infanta,  msnki 
women,  lunatics,  and  peraons  Imprlaooed  or 
beyond  the  seaa,  who  may  bring  Uieir  actkia 
within  ten  years  after  the  expiration  of  thilr 
disability— can  call  his  title  in  qneatka. 
He  can  stiind  on  his  adverse  poescjaioa  ■• 
fully  as  if  he  had  always  held  tbe  -aadb- 
puted  title  of  record. 
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The  decisions  of  the  courts  have  deter- 
mined the  character  of  the  possession  which 
will  thus  bar  the  right  of  the  former  owner 
to  recover  real  property.  It  must  be  an 
open,  visible,  continuous  and  exclusive  pos- 
•e88i(m,  with  a  claim  of  ownership,  such  as 
will  notify  parties  seeking  information  upon 
the  subject  that  the  premises  are  not  held 
in  subordination  to  any  title  or  claim  of 
others,  but  adversely  to  all  titles  and  all 
claimants.  In  the  present  cases  the  adverse 
possession  of  the  grantors  of  the  complain- 
ants sufficient  to  bar  the  right  of  previous 
owners,  is  abundantly  estM)lisbed  within 
the  most  strict  definition  of  that  term. 

The  objection  of  the  defendants  to  the  juris- 
diction of  a  court  of  equity  in  this  case  arises 
from  confounding  it  with  a  bill  of  peace  and 
an  <Hdinary  bill  miia  timet,  to  neither  of 
which  class  does  it  oelong,  nor  is  it  governed 
by  the  same  principles,  ^i  1  Is  of  peace  are  of 
two  kinds :  First,  those  which  are  brought 
to  establish  a  rieht  claimed  by  the  plaintiff, 
bat  controverted  by  numerous  parties  having 
distinct  Interests  originating  in  a  common 
•ource.  A  right  of  fishery  asserted  by  one 
party  and  controverted  by  numerous  riparian 
nronrietors  on  the  river,  is  an  instance  given 
by  btory  where  such  a  bill  will  lie.  In  such 
cases  a  court  of  equity  will  interfere  and 
brioj^  all  the  claimants  before  it  in  one  pro- 
ceeding to  avoid  a  multiplicity  of  suits. 
A  separate  action  at  law  with  a  single 
daiaAnt  would  determine  nothing  beyond 
the  respective  rights  of  the  parties  as  against 
each  other,  and  such  a  contest  with  each 
clHimant  might  lead  to  interminable  liii- 

StioD.  To  put  at  rest  the  controversy  and 
termine  the  extent  of  the  rights  of  the 
claimants  of  distinct  interests  in  a  common 
■object  the  bill  lies,  which  is  thus  essentially 
one  for  peace.  Second :  Bil  Is  of  peace  of  the 
other  kind  lie  where  the  right  of  the  plaintiff 
to  real  property  has  been  unsuccessfully 
assailed  in  different  actions,  and  is  liable  to 
further  actions  of  the  same  character,  and  are 
brought  to  put  an  end  to  the  controversy. 
"The  equity  of  the  plaintiff  in  such  cases 
arose."  as  we  said  in  Holland  v.  Ohallen,  110 
U.  8. 15,  19  [28 :  52.54],  ''from  the  protracted 
litigation  for  the  possession  of  the  property 
which  the  action  oi  ejectment  at  common  law 
permitted.  That  action  founded  upon  a 
Dctitious.demise,  between  fictitious  parties, 
a  recovery  in  one  action  constituted  no  bar 
to  another  similar  action  or  to  any  number 
of  such  actions.  A  chanee  in  the  date  of  the 
alleged  demise  was  sufficient  to  support  a 
new  action.  Thus  the  party  in  possession, 
^Qgh  successful  in  every  instance,  might 
be  harrassed  and  vexed,  if  not  ruined,  by  a 
litigation  constantly  renewed.  To  put  an 
end  to  such  litigation  and  give  repose  to  the 
■Qcoessful  party,  courts  of  equity  interfered 
ind  closed  the  controversy.  To  entitle  the 
plaintiff  to  relief  in  such  cases  the  concur- 
rence of  three  particulars  was  essential :  He 
most  have  been  in  possession  of  the  property, 
he  must  have  been  disturbed  in  its  possession 
^  repeated  actions  at  law,  and  he  must  have 
established  his  right  by  successive  judgments 
in  his  favor.  Upon  these  facts  appearing, 
^  court  would  interpose  and  grant  a  per- 
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petual  injunction  to  quiet  the  possession  of 
the  plaintiff  against  any  further  litigation 
from  the  same  source.  It  was  only  in  this  [543] 
way  that  adequate  relief  could  be  afforded 
against  vexatious  litigation  and  the  irre- 
parable mischief  which  it  entailed. "  Adams, 
Equity,  202 ;  Pom.  £q.  Jur.  §  248 ;  Skirk  v. 
JStarr,  78  U.  8.  6  Wall.  402  [18 :925]  ;  Ourtii 
V.  Sutter,  15  Cal.  259 ;  8hk^  ▼.  Bangdy^ 
2  Ware,  246 ;  Dewmtiher  v.  Neuienhamt  2  Sch. 
&  Lef.  199.  It  is  only  where  bills  of  peace 
of  this  kind — more  commonly  designated  as 
bills  to  remove  a  cloud  on  title  and  quiet  the 
possession  to  real  property— are  brought, 
that  proof  of  the  complainant's  actual  pos- 
session is  necessary  to  maintain  the  suit. 
FroU  V.  dpitley,  121  D.  8.  552,  556  [80:  110, 
1121. 

There  is  no  controversy  such  as  here  stated 
in  the  present  case.  The  title  of  the  com- 
plainants is  not  controverted  by  the  defend- 
ants, nor  is  it  assailed  by  any  actions  for  the 
possession  of  the  property,  and  this  is  not  a 
suit  to  put  an  end  to  any  litieation  of  the 
kind.  It  is  a  suit  to  establish  the  title  of 
the  complainants  as  matter  of  record,  that  is, 
by  a  judicial  determination  of  its  validity, 
and  to  enjoin  the  assertions  by  the  defendants 
of  a  title  to  the  same  property  from  the  for- 
mer owners,  which  has  been  lost  by  the  ad- 
verse possession  of  the  parties  through  whom 
the  complainants  claim.  The  title  by  ad- 
verse possession,  of  course,  rests  on  the  rec- 
ollection  of  witnesses,  and,  by  a  iudicial 
determination  of  its  validity  against  any 
claim  under  the  former  owners,  ;:ecord  evi- 
dence will  be  sul)8tituted  it  its  place. 
Embarrassments  in  the  use  of  the  property 
by  the  present  owners  will  be  thus  removed. 
Actual  possession  of  the  property  by  tlte  com- 
plainants is  not  essential  to  maintain  a  suit 
to  obtain  in  this  way  record  evidence  of 
their  title  to  which  Uiey  can  refei'  in  their 
efforts  to  dispose  of  the  property. 

The  difference  between  tnis  case  and  an 
ordinary  bill  quia  timet  is  equally  marked. 
A  bill  quia  timet  is  generally  brought  to 
prevent  future  litigation  as  to  property  by 
removing  existing  causes  of  controversy  as  to 
its  title.  There  is  no  controversy  here  as  to 
the  title  of  the  complainants.  The  adverse 
possession  of  the  parties,  through  whom  they 
claim,  was  complete,  within  the  most  ex- 
acting judicial  definition  of  the  term.  It 
is  now  well  settled  that  by  adverse  possession 
for  the  period  designated  by  the  statute, 
not  only  is  the  remedv  of  the  former  owner 
gone,  but  bis  title  \ias  passed  to  the  oc-  [544] 
cupant,  so  that  the  latter  can  maintain  eject- 
ment for  the  possession  against  such  former 
owner  should  he  intrude  upon  the  premises. 
In  several  of  the  states  this  doctrine  has  be- 
come a  positive  rule,  by  their  statutes  of 
limitations  declaring  that  uninterrupted  pos- 
session for  the  period  designated  to  bar  an 
action  for  the  recovery  of  land  shall,  of 
itself,  constitute  a  complete  title.  LeffingweU 
V.  Warren,  67  U.  8.  2  Black,  599  [17 :261]  ; 
(JampbeU  v.  Holt,  115  U.  8.  620,  628  [29: 
488,  485]. 

^'As  a  general  doctrine,"  says  Angel  1  in 
his  treatise  on  limitations,  **  it  has  too  long 
been  established  to  be  now  in  the  least  de- 
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BUFBEMX  COUBT  OV  THX  UnITBD  STATIS. 


4»  The  tilie  or  vNMiitile  Of  an  Act  may  be  resorted 
to,  to  aid  tn  the  oonstmctloii  of  the  Act,  when 
anyamUvattj  eztots. 

i.  Aooording  to  the  prtnciplea  of  eqottj,  as  recoff • 
nind  In  the  ooortB  of  the  United  States,  the  State 
oan  obtain  relief  by  a  salt  inequity,  to  restrain  a 
pobllo  nnisanoe. 

[No.  1448.] 

Argued  Mareh  14,  IS,  189$.    Dedd/i^  Jpril  4. 
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APPEAL  from  a  decree  of  the  dicuit  Court 
of  the  United  States  for  the  District  of 
South  Carolina,  enjoining  the  Coosaw  Mining 
Company,  its  servants,  agents  and  employes, 
from  daiminft  any  right,  title,  interest  or  grant 
in  or  to  the  jmosphate  rock  and  phosphauc  de- 
posits in  Coosaw  river.  South  Carolina,  and 
from  digging:  mining  or  removing  or  attempt- 
ing to  mg.  mine  or  remove  the  same.  Affirmed, 

See  same  case  below,  45  Fed.  Rep.  804;  47 
Fed.  Rep.  220. 

Meeere.  Edward  MeCrady»  Jr.,  and 
Anffastlne  T.  Smjihe,  for  appeUant: 

Where  the  meaning  of  a  statute  is  plain,  It  is 
the  duty  of  courts  to  construe  it  according  to 
its  obvious  terms. 

United  Statee  v.  WiUbergerAB  U.  S.  6  Wheat. 
M  (5:  42);  United  States  ▼.  Beese,  92  U.  8.  244 
(28:  574);  Buggki  v.  miru)i$,  108  U.  S.  684  (27: 
816);  Thamleif  t.  United  8taU$.  118  U.  S.  818 
(28: 1000);  United  States  ▼.  Central  Pae.  B,  Co. 
118  U.  S.  240  (80: 175);  IxmienUe  Oas  Co.  v. 
CitiEens  Oae  Lufht  Co.  116  U.  S.  897  (29:  615); 
Eolbrook  t.  EoOfrook,  1  PiclE.  250;  Whitney  v. 
Whitney,  14  Mass.  98. 

Contracts  of  a  State  are  construed  as  con- 
tracts between  individuals. 

Statutes,  which  are  binding  on  states  as  con- 
tracts, are  to  be  construed  as  contracts  between 
natural  persons. 

8  Bacon,  Abr.  tiUe  "Prerogative."  p.  152; 
Comyn's  Dig.  Grant  G.  12;  Molyn'e  Case,  6 
Coke.  6;  Charles  Riter  Bridge  v.  Warren  Bridge, 
7  Pick.  469;  Biefiards  v.  Dagget,  4  Mass.  584; 
ifMuUen  v.  M'CuUoeh,  2  Bail.  L.  846;  State  v. 
State  Bank,  1  S.  C.  76;  Morton  v.  Comptroller 
General,  4  a  C.  448;  State  v.  Cardozo,  8  S.  C. 
79;  Curran  v.  Arkansas,  56  U.  S.  15  How. 808 
(14:  707);  Garrison  v.  United  States.  74  U.  S. 
7  Wall.  690  (19:  278);  Davis  v.  Gray,  88  U.  S. 
16  Wall.  282  (21: 457);  Wheeling  db  B.  Bridge 
Co.  T.  Wheeling  Bridge  Co.  188  U.  S.  293  (84: 
WS),  Chicago  di  N.W.  R.  Co.  v.  United  States, 
104  U.  S.  ^  (26: 882);  BdU  v.  Wisconsin,  108 
U.  a  10  (26:  805). 

The  oonsideration  was  a  matter  solely  for  the 
determination  of  the  Legislature,  behind  which 
the  courts  will  not  attempt  to  go. 

People  v.  Draper,  15  N.  T.  5^-545;  Ex  parU 
McCardie,  74  Q.  S.  7  Wall.  614  (19:  265);  Doyle 
T.  ConUnental  Ins.  Co.  94  U.  S.  541  (24: 151); 
United  States  v.  Union  Pac.  R  Co.  91  U.  S.  91 
(28:  288);  Eolbrook  v.  Eolbrook,  1  Pick.  249; 
Goree  v.  Wilson,  1  Bail.  L.  599;  Piatt  v.  Union 
Pae.  n.  Co.  99  U.  S.  60-68  (25: 428. 429). 

When  the  wording  of  a  statute  is  clear  in  it^ 
self  and  leads  to  no  absurd  conclusions,  it  is  not 
allowable  to  go  elsewhere  in  search  of  conject- 
ural constructions. 

When  there  is  a  difference  between  an  older 
and  a  Junior  statute*  especially  where  the  lat- 
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ter  has  a  repealing  clause,  the  pfior  Ad  mem 
be  considered  repealed. 

Bx  parte  ^aiberg,  L.  R  28  C9i.  IHv.  296: 
United  States  v.  TempU,  106  U.  a  97  (^zUTn 
Denn  v.  Beid,  86  U.  S.  10  P^  684  (f:5ltr: 
Doe  T.  Considine.ldV.  8. 6  Wall  458  (18:  t«i^ 

The  Judiciary  must  respect  the  latest  expro- 
don  of  the  legislative  will,  and  not  permit  it  to 
be  eluded  by  mere  construction. 

Cafes  V.  First  Nat.  Bank  ef  Montgomery,  1« 
U.  a  289-244  (25:  580-582):  United  States  v. 
Fbx,  95  U.  a  670.  672,  678  (84:  688-546»; 
Brateley  v.  United  States,  96  U.  8.  168. 173, 174 
(24:  622,  9H);Jaeksonriae.  P.  S  MMLCer, 
SchutU,  103  U.  a  118. 140  (26:  827. 885);  Pstpie 
T.  Utica  Ins.  Co.  15  Johns.  858;  United  States  t. 
Bowen,  100  U.  S.  518  (25: 682);  Arikur  r.  Dsdm, 
101  U.  a  86(25:  949);  Victor  v.  Arthur,  104  U. 
8. 499  (26:  684);  Butt  r.  MuseaHne,  75  U.  a  8 
WalL  680  (19:  492);  Rich  t.  Keyser,  54  Pk.  88. 
Be  Martins  Election,  1  Cent  Bep.  tSS.  U9Pk. 
502;  Livingston  v.  Earris,  11  Wend.  SSI;  Datk 
^.Van  Kleeck,  7  Johns.  497;  MaraiMn  Jtf^ 
Co.  T.  Vanderpoel,  4  Cow.  568;  JKsv  Jiersiy  t. 
Yard,  95  U.  8.  112(24:  858). 

The  Act  of  1876  is  clear  in  ita  neaaia^ 
therefore  the  rule  of  in  pari  materia  ia  aol  a^ 
plicable. 

Washington  Market  Co.  v.  BofSsmm,  W.  JL 
8.  116  (25:  788);  Near  v.  Dond^,  88  Xieh. 
180;  Arms  ▼.  Burt,  1  Vl  808,  18  Am  IXse. 
682;  Lesesne  v.  Young,  88  a  C.  518. 

The  claim  and  construction  whi^  tke  Goo- 
saw  and  other  companies  have  always  madt 
and  maintained  as  to  the  Act  of  1978,  and 
which  has  always  been  known  to  the  Slate  sad 
the  public  generally:  and  the  acquieacence  cf 
the  State  in  such  claim  and  coostructioo,  JoM- 
1y  require  the  construction  daimed  1^  the 
Coosaw  Company. 

Eerndon  v.  Moore,  18  8.  C.  888;  Bmmtv. 
AshetiUe  d  S.  B.  Co.  90  8.  C.  455;  Bmtr. 
Peek,  59  U.  8.  18  How.  507  a5:  519;  SekeB  r. 
Fauc/a,  188  U.  8.  562  (84: 1040). 

Every  word  used  by  the  Legislatiire  is  pfv^ 
sumed  to  have  been  inserted  for  a  porpoae. 

Piatt  V.  Union  Pae.  R.  Cb.  98  U.  a  88  (39: 
427>. 

By  changing  the  "right  to  dig,  mine  aad  n^ 
move."  to  a  *'  right  to  occupy  and  di^  niat 
and  remove,"  tSe  Legislature  granted  id  iW 
Ck>osaw  Mining  Company  and  otber  pentm 
accepting  the  Act  what  was.  in  effect,  an  csute 
upon  conditions. 

Rex  V.  EaUngton,  4  T.  R  177. 181, 181;  TW^ 
les  City  v.  M.  E.  Church  Missionary  ^  6Fel 
Hep.  870;  Lacy  v.  Grun,  84  Pis.  680;  Ahbttt  t 
Upham,  18  Met  174;  EerkseU  v.  Busf>meil,  V 
Conn.  87;  Locke  v.  BohxH,  47  N.  H.  46:  IW 
skiU  V.  Malqfoufich.  89  CaL  878;  StocktnB  «. 
Brewer,  59  Me.  2t^;  McConnaugky  v.  Bu*r. 
55  Ala.  881;  Gough  ▼.  Beerard,  8  HurkL  A 
C.  11. 

Where  one  party  baa  received  the  ooosidaf * 
tion  for  which  ne  baraained.  be  b  bound,  eira 
if  the  contract  be  unflateraL 

Storm  V.  United  States,  94  U.  a  88  (»:  IV. 
Richardson  v.  Eardwick,  106  U.  a  251  r^ 
146);  Kennaway  v.  TMeamn,  5  Mces  A.  W. 
501;  Mills  V.  BlaekaU,ll  OL  B.  888;  Hwim^ 
Canal  Co.  v.  Pennsyleania  Ooat  €b.  75  U.  <  ^ 
Wall.  276  (19:  849). 

Th6  (Doosaw  Co's  right  uader  the  Ad  of 
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•f  cfaftnoerj  in  bif  case,  either  bv  baying  the 
legal  title  vetted  in  bim  aa  againat  tbe  bar- 
pilDor  and  bif  repreeentatiTes,  or  by  baring 
uie  deed  aet  up  ana  eatablisbed  as  in  all  otber 
caaea  of  lost  deeds.  Tbe  complainant  may 
bare  bis  decree  for  eitber  or  ootb  of  tbese 
Rmedies." 

In  MoHtgomerf  t.  Kerr,  6  Ck>1dw.  109,  tbe 
aame  court  sustained  a  bill  and  eatablisbed 
tbe  complainant's  title  wbere  a  deed  of  the 
property  had  been  lost.  Tbe  decree  was  that 
tbe  complainant  was  entitled,  by  virtue  of 
and  under  bis  deed,  to  hold  tbe  premises  in 
fee  aimpie,  and  that  the  defendant  had  no 
right,  title,  or  intemt  therein. 

In  Bohart  v.  Chamberlain,  99  Mo.  622.  the 
proof  ahowed  that  a  deed  of  trust  which  had 
been  executed  by  defendant  to  the  plaintiff 
had  been  subsequently  lost  without  being 
recccrled.  Ttie  court  on  being  satisfied  of 
the  oon^ctness  of  the  finding  of  the  lower 
court  tu  this  effect,  said  **  No  doubt  is  en- 
tertained that  a  court  of  equity  would  have 
luriadiction  to  afford  the  relief  prayed  for 
in  tbe  petition.  One  of  tbe  most  common 
interpoaitiona  of  equity  Is  in  the  case  of  lust 
deeds  and  instruments.  A  court  of  equity 
in  case  of  tbe  loss  of  an  instrument  which 
affecta  tbe  title  or  affords  a  security  will 
direct  a  reconveyance  to  be  made,  citing 
y.  Bobeon,   19  Ves.  Jr.  8«5 :  1  Story, 


added  that  ^  under  the  authorities  cited  tbe 
lower  court  misht  have  directed  a  re-execu- 
tioQ  of  tbe  deed  of  trust ;  but,  as  its  powers 
were  flexible,  it  could  accomplish  the  same 
object  by  a  declaratory  decree,  establishing 
tbe  exiatenoe  of  the  deed  in  question.  2 
Pom.  Eq.  Jar.  g  827 :  Garrett  v.  Lffneh,  45 
Ala.  904:  1  Pom.  Eq.  Jur.  ^g  171,  429.** 

Many  otber  autboritiea  to  tbe  same  purport 
might  be  cited.  They  are  only  illustrative 
of  tbe  remedies  afforded  bv  courts  of  equity 
to  remove  difl9culties  in  the  way  of  owners 
of  property  using  and  enjoying  it  fully, 
when  from  causes  oeyond  their  control,  such 
use  and  enjoyment  are  obstructed.  Tbe  form 
of  relief  will  always  be  adapted  to  the  ob- 
stacles to  be  removed.  Tbe  flexibility  of 
decrees  of  a  court  of  equity  will  enable  it 
to  meet  every  emergency.  Here  tbe  embar- 
rassmenta  to  tbe  complainants  in  the  use 
and  enjoyment  of  their  property  are  obvious 
and  Insuperable  except  by  relief  through 
that  court.  No  existing  rights  of  tbe  &- 
feodants  will  be  impairra  by  granting  what 
is  prayed,  and  tbe  rights  of  tbe  complain- 
ants will  be  placed  in  a  condition  to  be  avail- 
able. Tbe  same  principle  which  leads  a 
court  of  equity  upon  proper  proof  to  estab- 
lish by  its  decree  tbe  existence  of  a  lost 
deed«  and  thna  make  it  a  matter  of  record, 
moat  Justify  It  upon  like  proof  to  declare 
by  Ita  decree  the  validity  of  a  title  resting 
In  tbe  rsoollectioo  of  witnesses,  and  thus 
■nke  tbe  evidence  of  tbe  title  a  matter  of  rec- 
ord. It  la,  tbvefore,  ordered  that  tbe  decree 
of  tbe  ooort  below  be  reversed,  and  the  cause 
fcoMBded  to  that  ooort  wiUi  directions  to 
mttm  a  decree  deolarlnc  tbe  title  of  tbe  com- 
plalaaota  to  tbe  piemfiea  deaerlbed  In  tbelr 
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complaint,  by  adverse  posseaslon  oi  the 
parties  through  whom  they  claim,  to  be  com- 
plete, and  that  tbe  defendants  be  enjoined 
rrom  asserting  title  to  the  said  premises 
through  their  former  owner.  Each  party  lo 
pay  bis  own  costs. 


( 


Edwabd  J.  Stellwaokn  ei  al. 

e. 
J.  RAinx>LPH  Tucker  #  oL 

The  facts  of  this  case  are  simlliar  to  thoaa 
in  No.  216,  just  decided,  and  the  same  prin* 
ciples  of  law  control  its  disposition.  A  simi* 
lar  decree  of  reversal  with  directions  must 
be  entered,  tbe  form  of  tbe  decree  to  bo 
adapted  to  tbe  changed  interest  caused  by 
the  death  of  one  of  tSe  parties  pending  thid 
suit.     Ordered  aceordingly. 


THE  COOSAW  MININO  COMTAKT, 

V. 

THE  STATE  OP  SOUTH  CAROLINA 
ex  fW..  B.  R.  TiLLMAK,  Governor,  kt  al., 
constituting  tbe  Board  of  Phosphate  Com- 
missioners of  the  State  of  South  Carolina. 

CSee  8. 0.  Beporter^  ed.  8B0-MT.) 

L  TbeSouthOarolloaAotof  March  SS.  1878,  dfd  not 
sive  an  exoloilve  rlirht  to  tbe  Oooaaw  Mlnloff 
Oompanj  in  perpetultj  or  for  an  IndeOnite  pe» 
riod  to  mine  plioq>bate  rocks  and  deposits  In  tlw 
beds  of  the  navlsable  waten  of  that  State. 

t.  Only  that  which  Is  rranled  in  olear  and  explMI 
terms  pasMs  by  a  irraot  of  property,  trsncbJtes^ 
or  privileces  lo  wbtoh  the  ffovemmeot  or  the 
publlo  has  so  Interest 

S.  Statutory  grants  are  to  be  oonstmed  strlotly  la 
favor  of  tbe  publlo,  and  whatever  li  not  uncqulT* 
ocally  granted  to  withheld;  nothing  passes  by 
mere  Implication. 

Nom-^  Co  soiii(ni0tlo»i  of  ataHrts,  oeeonftiia  Ce 
p«rpoM  fi0'  toMsl^  If  woe  pomed,  see  aoU  to  Unlisd 
States  v.Ssnnden,  tt:  786. 

Ae  Co  pmoisM  in  iCqCiiCft;  comirmttAom  omd  ^nUr* 
prsCatiomsseaoU  to  United  Statssv.DloUoQ,  VSk 


lHat  popular  ofid  rscsCesd  khpcfrX  €f  worde  fvrw 
ntikee  ruU  of  «fiC«rpretat4ofi  la  lawt  at  tocO  as  <a 
paMicondsoeiolCraiMaeMoiis;  snspC  ions  aadgnMl^ 
fleatiomt;  aeemetomed  smss  omd  Mtnge^  k  w  asCs  So 
Maillard  v.  Lawraooe.  14:  SSS. 

Am  to  oomttrweUom  of  etattdee:  jamrm^of  Ols  ht^ 
idOtwrt;  visms  of  imdMdmii  memhorK  smMss  of 
Legidatmre;  framd  «n  vemage.  see  noCs  So  Blake  v. 
National  City  Bank,  SB;  Ui. 

ABtooometittdkmaiitwof  lame  or  of  repeal  or  wtod' 
iJieaUanef  sCnlaCs* see asCs  to  fletcber  v. Peek,  9t 
161 

Ae  to«*atlo«s  avseo4d  m  jwniiili Iwtf  oMigitfioa 
of  eomtraete^  see  aoU  to  fletober  v.  Peek,  i:  ISi. 

Ae  to  repeal  of  etai¥ts  by  ImpllaaMoa,  see  asCs  to 
United  BtatM  v.  Henderson,  Ik  SSS. 

Ae  to  owMrsMp  of  wntnee:  UmtUd  fltaNs  iCafaCss 
at  to;  rl0ia  sf  sapport  of  si«yiaes»  see  aots  to  Unitsd 
States  V.  OMtlUero.  17:  Uk 

Ae  tn  tttle  to  water  bff  appropriatkm:  eoaumom  hwr 
mis;  mlsqf  aKaing  eUdee,  see  asCs  to  Atebisoa  v. 
Petecaoo,  SS:  ac 
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of  tbe  CoDStitutioo  of  tbe  United  States,  the 
oblieatioD  of  its  contract  had  been  impaired  by 
a  subsequent  Act  of  the  Legislature. 

The  decree  below,  rendered  September  16, 
1891— the  Chief  Justice  and  Judge  Simonton 
concurring— proceeded  upon  the  ground  that 
the  appeUant  did  have  at  one  time  and  for  a 
limited  period,  a  contract  with  the  State,  of 
the  kind  mentioned,  bat  that  such  period  had 
expired  before  the  institution  of  this  suit. 
StaU  ▼.  CooMW  Min,  Co,,  47  Fed.  Rep.  225. 
The  relief  askod  was.  therefore,  grantea. 

The  principal  ^estion  to  be  considered  de- 
pends upon  certam  legislative  enactments  re- 
lating  to  phosi>hate  rocks  and  phosphatic  de- 
pasits  in  tne  navigable  waters  of  South  Caro- 
lina. It  is  necessary  to  ascertain  the  scope  of 
those  enactments. 

Bv  an  Act  which  took  effect  March  1st,  1870. 
the  ^tate  granted  to  certain  named  persons  and 
^eir  associates  the  right,  for  the  full  term  of 
twenty-one  years,  to  dig,  mine  and  remove 
phosphate  rocks  and  phosphatic  deposits  from 
the  beds  of  the  navigable  streams  and  waters 
within  the  jurisdiction  of  the  State  of  South 
Carolina.  This  grant  was  made  upon  the  ex- 
press condition  that  the  grantees  pay  the  State 
one  dollar  per  ton  for  every  ton  of  phosphate 
rock  and  phosphatic  deposits,  so  dug.  mined 
and  removed,  and  five  hundred  dollars  as  a 
license  fee  before  eomiLenciog  business  under 
the  grant 

The  Act  fn»-ther  provided  that  before  com- 
mencing operatn/os  under  authority  of  the  Act, 
the  grantees,  and  their  associates,  should  file, 
or  cause  to  be  filed,  in  the  office  of  the  state 
auditor,  a  bond  in  the  sum  of  fifty  thousand 
dollars,  conditioned  that  they  would  make 
true  and  faithful  returns  to  that  officer,  an- 
nually, on  or  before  the  first  day  of  October, 
and  oftener,  if  required,  of  the  number  of  tons 
of  phosphate  rocKs  and  phosphatic  deposits 
dug.  mined  and  removed  by  them,  and  punc- 
tually pay  to  the  state  treasurer  annually,  on 
the  first  day  of  October,  one  dollar  per  ton  for 
every  ton  of  rocks  and  deposits  by  them  so 
dug,  mined  and  removed  during  the  year  pre- 
ceding; such  bond  to  be  renewed  annually, 
and  approved  by  the  attorney-general.  14  Qen. 
Stat.  S.  C.  p.  881. 

The  Coosaw  Mining  Company,  it  is  admitted, 
succeeded  to  all  the  rights  given  by  this  Act 

On  March  28th,  1876,  another  Act  was 
passed  entitled  "An  Act  to  Settle  Definitely 
the  Period  at  Which  Returns  Shall  be  Made  of 
Phosphate  Rocks  and  Phosphatic  Deposits 
Dug  and  Mined  in  the  Beds  of  the  Navigable 
Streams  and  Waters  of  the  State  of  South  Car- 
olina and  the  Royalty  Shall  be  Paid  thereon, 
and  Also  to  Fix  the  Terms  on  Which  this  Act 
may  be  Accepted  l^  the  Parties  Named  there- 
in.^ This  Act  is  the  foundation  of  the  appel- 
lant's claim  to  an  exclusive  right,  for  an  indef- 
inite period,  to  dig.  mine,  and  remove  phos- 
phate rocks  and  phosphatic  deposits  in  that 
part  of  Coosaw  river  which  It  occupies.  Its 
provisions  are,  therefore,  given  in  full,  as  fol- 
lows: 

^'Whereas  differences  have  arisen  between 
the  Coosaw  Mining  Company  and  the  comp 
troller-general  as  to  the  times  and  manner  in 
which  tlie  said  company  shall  make  their  re- 
turns of  the  number  of  tons  of  phosphate  rocks 
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and  phosphatic  deposits  dc^,  mliied  aad  re- 
moved by  them  from  the  becu  of  the  navigiMc 
streams  and  waters  of  the  state,  and  alao  m  to 
the  times  when  tbe  royalty  thereon  ibafl  be 
paid;  therefore,  for  remedy  thereof, 

•%  1.  Be  it  enacted,  etc,  That  tbe  »id  Cock 
saw  Mining  Company  and  all  other  oompaoici 
and  persons  engaged  in  digging,  mmii^  and 
removing  phosphate  rocks  and  phosphatic  de- 
posits from  the  beds  of  the  navigable  saetms 
and  waters  of  the  State  shall  be,  aDd  they  an 
hereby,  required,  from  and  after  tbe  passate 
of  this  Act,  to  make  to  the  comptrolier-genaa] 
true  and  faithful  returns  of  the  Dumber  of  u»f 
of  phosphate  rocks  and  phosphatic  depcsts 
they  have  so  dug,  mined  and  removed  and 
shipped,  or  otherwise  sent  to  market,  at  tbe 
end  of  every  month;  and  shall  paoctoally  pay 
to  the  state  treasurer  the  royal^  already  m- 
vided  by  law  to  be  paid  thereon  at  tbe  eoi  ol 
every  quarter  or  three  months,  tbe  first  ooirttr 
to  commence  to  run  on  the  first  day  of  Ifarcii 
in  the  present  yesr. 

"g  2.  That  the  said  Coosaw  Miofaig  Coia 
pany,  and    all  other  companies  and  peraoo* 
mentioned  ic  the  preceding  section,  sbau.  with- 
in ten  days  from  the  passage  of  this  Ad,  eater 
into  new  bonds,  in  the  penal  sums  and  in  ibt 
manner  and  form  already  provided  &y  U«. 
but   conformio?,  in   their  conditioos,  to  the 
terms  set  forth  in  the  said  preceding  sectioa. 
and  also  pay  to  the  state  treasurer  the  rc^7 
accrued  up  to  the  said  first  dav  of  March  of  tfale 
present  year.     And  whereas  it  is  desirable  tha( 
the  said    Coosaw  Mining  Company,  and  sU 
companies  and  persons  eneaged  io  diggisf, 
mining   and   removing  phosphate  rock  sad 
phosphatic  deposits  as  aforesidd,  shall  accept 
the  terms  of  this  Act,  in  order  to  make  it  biad 
ing  on  them  respectively;  and  whereas  tbe  «ii 
Coosaw  Mining  Company  have  alreadv  ooca- 
pied  so  much  of  the  Coonw  river  as  lies  o^ 
posite  to  and  south  of  Chisohn's  Island,  wber^ 
on  their  works  are  located,  and  to  tbe  manbo 
thereof,  and   have  expended  large  sons  d 
monev  in  establishing  themaelvea  &ereoa  with 
sufficient  mining  plant  for  mining  and  pfvnr 
ing  for  market  the  phosphate  rocks  and  pb» 
I>hatic  deposits  of  that  part  of  tbe  said  Omsiv 
river;  therefore,  in  consideration  thereof, 

"g  8.  That  the  said  Coosaw  Mining  Co* 
pany,  on  accepting  the  t  erms  of  this  Act  vjtA 
in  ten  davs  irom  the  passage  thereof,  tt%A 
thenceforth  have  the  exclusive  ricbi  toocMP 
and  dig,  mine  and  remove  pbosphste  rock  »d 
phosphatic  deposits  from  all  that  part  of  tke 
Coosaw  river  above  mentioned  so  long  •>  nA 
no  longer  than  tbcy  ahall  make  true  and  U^ 
ful  returns  of  tbe  number  of  tons  thereof  tbcy 
shall  so  dig,  mine,  and  remove,  and  skip  ^ 
otherwise  send  to  market,  and  panctnalh  pj 
the  royaltv  thereon,  as  prorided  in  tbe  M  kc- 
tion  of  this  Act 

"§4.  That  alt  other  compaaiea  and  peno« 
engaged  in  digging,  minins,  and  reiaovi>f 
phosphate  rocu  and  pboapbatie  depo^  * 
aforesaid  under  gift  and  grant  of  the  Stsu  d 
South  Carolina  or  by  antbority  thereof.  «kt 
shall  accept  tbe  terms  of  this  Act  wtthii  w 
days  from  tbe  passage  thereof,  shall  tkso* 
forth  have  tbe  same  exclusive  right  wbctt  tk^ 
have  respectively  occup'ed  and  estsMii^ 
themselves  for  mining  parpoeea.  and  oa  tki 
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eame  limitations  as  are  prescribed  in  the  pre- 
ceding section  of  this  Act. 

'*§  6.  That  all  acts  and  parts  of  acts  incon- 
sistent with  this  Act  be,  and  they  are  hereby, 
for  the  purpose  of  this  Act,  repealed."  Acts 
ofaC.  1875. 1876.  p.  198. 

The  appellant  accepted  the  terms  of  that  Act, 
tod  thereby,  it  is  contended,  acqaired  the  ex- 
chisiTe  rij?ht  in  question.  The  Act  which  is 
rappoaed  to  have  impaired  the  obligation  of  its 
contract  with  the  State  was  that  of  December 
23d,  1890.  creating  a  Board  of  Phosphate 
Commisftioners,  consisting  of  the  governor,  at- 
tornej-general,  comptroller-general,  and  two 
iodividua]  citizens,  charged  with  the  exclusive 
control  and  protection  of  the  rights  and  inter- 
est of  the  State  in  the  phosphate  rocks  and 
I^osphatic  deposits  in  its  navigable  streams 
sod  marshes.  The  latter  Act  empowered  the 
board — if,  upon  full  inyesti|^ation  and  exami- 
nation, they  deemed  it  advisable — to  require 
all  pnsons  or  corporations  digging  or  mining 
pL(»phate  rock  or  phosphatic  deposits  in  the 
navigable  streams  and  marshes  of  the  State,  to 
pay  a  royalty  not  to  exceed  two  dollars  per  ton 
for  til  or  any  phosphate  rock  so  dug  or  mined, 
sii  months'  notice  beinff  eiven  before  raising 
tbe  royal^  above  one  dollar. 

It  also  authorized  and  directed  the  board 
after  the  first  day  of  March,  1891,  '*to  take 
possession  and  control  of  tbe  Coosaw  river 
phosphate  territory  heretofore  occupied  by  the 
Coosaw  Mining  Company,"  and  to  issue  li- 
censes to  mine  and  remove  therefrom  phosphate 
rock  and  phosphatic  deposits,  in  like  manner 
as  was  then  provided  by  law  fortheother  nav- 
igable streams  and  waters  of  the  State;  each 
too  of  phosphate  rock  or  phosphatic  deposits, 
the  product  of  such  mining  operations,  to  be 
deemed  the  property  of  the  State  until  the  said 
parties  paid  thereon  a  royalty,  to  be  fixed  by 
tbe  Board,  at  not  exceeding  two  dollara  per 
too  on  each  ton  of  phosplmte  rock  or  phos- 
phatic deposits  dug,  mined,  and  removed,  and 
six  month's  notice  to  be  given  before  raising 
tbe  royalty  at)ove  one  dollar. 

It  was  further  provided  that  if  any  person 
interfered  with,  obstructed,  molested,  or  at- 
tempted to  interfere  with,  obstruct,  or  molest, 
the  board,  or  any  one  by  them  authorize  or 
Hcepsed,  in  the  peaceable  possession  and  occu- 
pation for  mining  purposes  of  any  of  tbe 
marebes  and  navigable  streams  and  waters  of 
tbe  State,  it  was  authorized  in  tbe  name  and 
OD  behalf  of  the  State  of  South  Carolina,  *'to 
take  such  measures  or  proceedings  as  .they  may 
be  advised  are  proper  to  enjoin  and  terminate 
Bpy  such  molestation,  interference  or  obstruc- 
tii^D.  and  place  the  State,  through  its  agents, 
the  said  Board  of  Phosphate  Commissioners, 
or  any  one  under  them  authorized,  in  absolute 
tnd  practical  possession  and  occupation  of  the 
lame.* 

Other  sections  of  the  Act  made  it  an  offense, 
panisbable  by  fine  or  imprisonment  or  both,  at 
^  discretion  of  the  court,  for  any  person  or 
persons  to  wflfully  interfere  with,  molest,  or 
obstract,  or  attempt  to  interfere  with,  molest, 
or  obstruct,  the  State  or  the  Board  of  Phos 
phate  Commissionera,  or  any  one  by  them 
sathorized  or  licensed,  in  tbe  peaceable  pos- 
■easion  and  occupation  of  any  of  the  said 
^i^^hes  and  nayigable  streams  and  watere  of 
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the  State,  "including  the  said  Coosaw  River 
phosphate  territory,  or  who  shall  dig  or  mine, 
or  attempt  to  dig  or  mine,  any  of  the  phosphate 
rock  or  phosphatic  deposits  of  this  State,  with- 
out a  license  so  to  do  by  the  board.  Tlie 
board  were  authorized  and  empowered  to  in- 
quire into  and  protect  the  interests  of  the  State 
in  and  to  any  phosphate  deposits  or  mines, 
whether  in  the  navigable  watera  of  the  State 
or  in  land  marshes  or  other  territory  owned  or 
claimed  by  other  parties,  and  in  the  proceeds 
of  any  such  mines,  and  to  take  such  action  for 
or  in  behalf  of  the  State  in  regard  thereto  as 
they  might  find  necessary  or  deem  proper. 
All  acts  or  parts  of  acts  inconsistent  with  tiie 
provi<!ions  of  the  Act  of  1890  were  repealed. 
Acts  of  S.  C.  1890,  p.  691. 

Tbe  Coosaw  Mining  Company  undoubtedly 
acquired  by  the  Act  of  1870,  and  upon  the 
conditions  therein  prescribed,  the  right,  for  the 
full  term  of  twenty-one  yeara,  to  dig,  mine, 
and  remove  phosphate  rocks  and  phosphatic 
deposits  in  the  navigable  watere  of  South  Car- 
olina. But  the  right  thus  acquired  was  not 
made  an  exclusive  one.  The  State  was  at  lib- 
erty, so  far  as  that  Act  was  concerned,  to  grant 
similar  rights  to  other  associations,  corpora- 
tions, or  persons.    This  is  not  disputed. 

Did  the  appellant,  by  its  acceptance  of  the 
Act  of  1876,  acquire  an  exclusiye  risht  with 
respect  to  that  part  of  the  Coosaw  river  then 
occupied  for  the  purposes  of  its  business?  If 
this  question  be  answered  in  the  affirmatiye — 
as,  in  view  of  tbe  express  language  of  tJhe  Act 
it  must  be— the  State  is.  nevertheless,  entitled 
to  a  decree,  upon  the  issue  as  to  the  impair- 
ment of  the  obligation  of  the  alleged  contract, 
unless  it  be  held  that  that  Act  gave  an  exclu- 
sive right  to  the  Coosaw  Mining  Company,  in 
perpetuity,  conditioned  only  upon  its  meeting 
the  terms  prescribed  by  the  third  section, 
namely,  that  it  would  make  true  and  faithful 
returns  of  the  number  of  tons  of  phosphate 
rock  and  phosphatic  deposits  dug,  mined,  re- 
moyed,  shipped,  or  otherwise  sent  to  market, 
and  pay  the  royalty  as  provided  for  in  the  first 
section  of  that  Act.  It  cannot  be  denied  that 
tbe  third  section,  if  it  be  construed  literally 
and  without  reference  to  other  sections  or  to 
the  Act  of  1870.  will  bear  this  interpretation. 
But  the  Act  of  1876,  if  interpreted,  as  it  ought 
to  be,  in  connection  with  that  of  1870,  will,  to 
say  the  least,  bear  equally  another  construction, 
namely,  that  tbe  right  granted  by  tbe  original 
Act  for  the  term  of  twenty-one  years,  was 
made,  by  the  Act  of  1876,  exclusive,  onlp  dur- 
ing the  remainder  of  that  term,  as  to  the  part 
of  Coosaw  river  occupied  by  the  appellant's 
works,  *'so  long  as,  and  no  longer  than"  it 
made  the  returns  and  paid  the  royalty  pre- 
scribed hy  the  latter  Act.  Under  tbe  latter 
construction,  the  right  of  the  appellant,  by  the 
Acts  of  1870  and  1876,  to  dig,  mine,  and  re 
move  phosphate  rocks  and  phosphatic  deposits 
in  the  navigable  waters  of  the  State,  ceased 
altogether  after  the  expiration  of  twenty-one 
yeare  from  March  1st,  1870.  If  the  Act  of 
1876  materially  altered  that  of  1870,  in  respect 
to  the  times  and  manner  of  making  returns,  or 
the  royalty  to  be  paid,  the  Coosaw  Mining 
Company  received  in  consideration  therefor 
what  it  did  not  previously  have,  that  is,  an 
exclusive  right,  for  a  limited  period,  in  the 
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of  tlie  Constitution  of  the  United  States,  the 
obligation  of  its  contract  had  been  impaired  by 
a  subsequent  Act  of  the  Legislature. 

The  decree  below,  rendered  September  16, 
1891— the  Chief  Justice  and  Judge  Simonton 
concurring— proceeded  upon  the  ground  that 
the  appeUant  did  have  at  one  time  and  for  a 
limited  period,  a  contract  with  the  State,  of 
tiie  kind  mentioned,  but  that  such  period  had 
expired  before  the  institution  of  this  suit. 
8taU  ▼.  CooMW  Min,  Co,,  47  Fed.  Rep.  225. 
The  relief  askod  was,  therefore,  grantea. 

The  principal  <}uestion  to  be  considered  de- 
pends upon  certam  legislative  enactments  re- 
lating  to  phosi>hate  rocks  and  phosphatic  de- 
posits in  tne  navigable  waters  of  South  Caro- 
lina. It  is  necessary  to  ascertain  the  scope  of 
those  enactments. 

Bv  an  Act  which  took  effect  March  1st,  1870, 
the  ^tate  granted  to  certain  named  persons  and 
^eir  associates  the  right,  for  the  full  term  of 
twenty-one  years,  to  dig,  mine  and  remove 
phosphate  rocks  and  phosphatic  deposits  from 
the  beds  of  the  navigable  streams  and  waters 
within  the  jurisdiction  of  the  State  of  South 
Carolina.  This  grant  was  made  upon  the  ex- 
press condition  that  the  grantees  pay  the  State 
one  dollar  per  ton  for  every  ton  of  phosphate 
ro(^  and  phosphatic  deposits,  so  dug.  mined 
and  removed,  and  fiv<%  hundred  dollars  as  a 
license  fee  before  eomtLencing  business  under 
the  grant 

The  Act  further  provided  that  before  com- 
mencing operatn/os  under  authority  of  the  Act, 
the  grantees,  and  their  associates,  should  file, 
or  cause  to  be  filed.  In  the  office  of  the  state 
auditor,  a  bond  in  the  sum  of  fifty  thousand 
dollars,  conditioned  that  they  would  make 
true  and  faithful  returns  to  that  officer,  an- 
nually, on  or  before  the  first  day  of  October, 
and  oftener,  if  required,  of  the  number  of  tons 
of  phosphate  rocKs  and  phosphatic  deposits 
dug.  mined  and  removed  by  them,  and  punc- 
tually pay  to  the  state  treasurer  annually,  on 
the  first  day  of  October,  one  dollar  per  ton  for 
every  ton  of  rocks  and  deposits  l:^  them  so 
dug,  mined  and  removed  during  the  year  pre- 
ceding; such  bond  to  be  renewed  annually, 
and  approved  by  the  attorney-generaL  14  Qen. 
Stat.  S.  C.  p.  881. 

The  Coosaw  Mining  Company,  it  is  admitted, 
succeeded  to  all  the  rights  given  by  this  Act 

On  March  28th,  1876,  another  Act  was 
passed  entitled  "An  Act  to  Settle  Definitely 
the  Period  at  Which  Returns  Shall  be  Made  of 
Phosphate  Rocks  and  Phosphatic  Deposits 
Dug  and  Mined  in  the  Beds  of  the  Navigable 
Streams  and  Waters  of  the  State  of  South  Car- 
olina and  the  Royalty  Shall  be  Paid  thereon, 
and  Also  to  Fix  the  Terms  on  Which  this  Act 
may  be  Accepted  l^  the  Parties  Named  there- 
in.^ This  Act  is  the  foundation  of  the  appel- 
lant's claim  to  an  exclusive  right,  for  an  indef- 
inite period,  to  dig.  mine,  and  remove  phos- 
phate rocks  and  phosphatic  deposits  in  that 
part  of  Coosaw  river  which  it  occupies.  Its 
provisions  are,  therefore,  given  in  full,  as  fol- 
lows: 

*' Whereas  differences  have  arisen  between 
the  Coosaw  Mining  Company  and  the  comp 
troUer-general  as  to  the  times  and  manner  in 
which  the  said  company  shaU  make  their  re- 
turns of  the  number  of  tons  of  phosphate  rocks 
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and  phosphatic  deposits  di^  mined  nd 
moved  by  them  from  the  becuTof  the  navigBbie 
streams  and  waters  of  the  state,  and  also  as  to 
the  times  when  the  royalty  thereon  ahafl  be 
paid;  therefore,  for  remedy  thoteof, 

•%  1.  Be  it  enacted,  etc..  That  the  aaid  Okk 
saw  Mining  Company  and  all  other  cooipaaie* 
and  persons  engaged  in  digging,  mininif 
removing  phosphate  rocks  and  phosphatic 
posits  from  the  beds  of  the  navigable  tat 
and  waters  of  the  State  shall  be,  woA  ibey 
hereby,  required,  from  and  after  the 
of  this  Act,  to  make  to  the  comptroller  _ 
true  and  faithful  returns  of  the  number  of 
of  phosphate  rocks  and  phosphatic  depoata 
they  have  so  dug,  mined  and  removed  mmd. 
shipped,  or  otherwise  sent  to  market,  at  ibe 
end  of  every  month;  and  shall  piuK^uaDy  pay 
to  the  state  treasurer  the  rojral^  already  pro- 
vided by  law  to  be  paid  thereon  at  the  tsA  of 
every  quarter  or  three  months,  the  first  aoartcr 
to  commence  to  run  on  the  first  day  of  Jfarcb 
in  the  present  yesr. 

"§  2.  That  the  said  Coosaw  Mining  Ooa- 
pany,  and  all  other  companies  and  penoss 
mentioned  ic  the  preceding  section,  shall,  witb- 
in  ten  days  from  the  passage  of  this  Act,  enter 
into  new  bonds,  in  the  penal  sums  and  in  tb« 
manner  and  form  already  provided  by  law. 
but  conforming,  in  their  conditioQa,  to  the 
terms  set  forth  in  the  said  preceding  sectioa. 
and  also  pay  to  the  state  treasurer  the  royahr 
accrued  up  to  the  said  first  dav  of  March  of  the 
present  year.  And  whereas  ft  is  desirable  that 
the  said  Coosaw  Mining  Company,  and  ill 
companies  and  persons  eneaged  in  diggisf. 
mining  and  removing  phosphate  rock  aiul 
phosphatic  deposits  as  aforesaid,  shaU  accent 
the  terms  of  this  Act,  in  order  to  make  it  bind- 
ing on  them  respectively;  and  whereas  the  sud 
Coosaw  Mining  Company  have  already  oon 
pied  so  much  of  the  Coosaw  river  aa  fies  ofv 
posite  to  and  south  of  Chisolm's  Island,  wbrrr 
on  their  works  are  located,  and  to  the  manba 
thereof,  and  have  expended  large  suns  of 
mone^  in  establishing  themselvea  i&ercoe  witk 
sufficient  mining  plant  for  mining  and  pf^V^ 
ing  for  market  the  phosphate  rocks  and  pb» 
phatic  deposits  of  that  part  of  tlie  said  Ooosav 
river;  therefore,  in  consideration  thereof, 

•%  8.  That  the  said  Coosaw  Mining  Om^ 
pany,  on  accepting  the  terms  of  tbia  Act  wuh 
in  ten  davs  irom  the  passage  thereof,  shtU 
thenceforth  have  the  exclusive  riirbt  lo  oocit|»« 
and  dig,  mine  and  remove  phosphate  rock  sad 
phosphatic  deposits  from  sll  tluat  part  of  tkr 
Coosaw  river  above  meniioned  so  long  at  sad 
no  longer  than  they  shall  make  true  and  fiitk 
ful  returns  of  the  number  of  tons  thereof  tWv 
shall  so  dig,  mine,  and  remove,  and  ship  ^ 
otherwise  send  to  market,  and  panctnalh  psj 
the  royaltv  thereon,  as  provided  in  tba  fint  mt- 
tion  of  this  Act 

"§4.  That  alt  other  companies  and  penoH 
engaged  in  digging,  minins,  and  reaotisf 
phosphate  rocks  and  pbospbatie  deposits  m 
aforesaid  under  gift  and  grant  of  tbe  State  d 
South  Carolina  or  by  aathoritv  tbereof .  «1w 
shall  accept  the  terms  of  tbis  Act  wttkia  Ma 
days  from  tbe  passage  tb^eof ,  aball  theao- 
forth  have  the  same  exclusive  right  wbeiath^ 
have  respectively  occup'ed  and  eatahBuka 
themselvea  for  mining  porpoaea,  awl  m  tto 
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same  limitations  as  are  prescribed  in  the  pre- 
ceding section  of  this  Act. 

'*$  5.  That  all  acts  and  parts  of  acts  incon- 
fisteot  with  this  Act  be,  and  they  are  hereby, 
for  the  parpose  of  this  Act,  repealed."  Acts 
ofaC.  1875. 1876.  p.  198. 

The  appellant  accepted  the  terms  of  that  Act, 
tnd  thereby,  it  is  contended,  acquired  the  ez- 
dosiTe  ri^Dt  in  question.  The  Act  which  is 
rapposed  to  have  impaired  the  obligation  of  its 
contract  with  tbe  State  was  that  of  December 
28d,  1890.  creating  a  Board  of  Phosphate 
GommisKioners,  consisting  of  the  governor,  at- 
tornev-general,  comptroller-general,  and  two 
iodivldual  citizens,  charged  with  the  exclusive 
eootrol  and  protection  of  the  rights  and  inter- 
est of  the  State  in  the  phosphate  rocks  and 
pbosphatic  deposits  in  its  navigable  streams 
tod  marshes.  The  latter  Act  empowered  the 
board— if,  upon  full  investi|^ation  and  ezami- 
oatkm,  they  deemed  it  advisable — to  require 
all  persons  or  corporations  digging  or  mining 
pb(»pbate  rock  or  phosphatic  deposits  in  the 
navigable  streams  and  marshes  of  the  State,  to 
pay  a  royalty  not  to  exceed  two  dollars  per  ton 
tor  all  or  any  phosphate  rock  so  dug  or  mined, 
six  months'  notice  beinff  eiven  before  raising 
tbe  Toyal^  above  one  dollar. 

It  also  authorized  and  directed  the  board 
after  the  first  day  of  March,  1891,  '*to  take 
possession  and  control  of  tbe  Coosaw  river 
phosphate  territory  heretofore  occupied  by  tbe 
Cooaaw  Mining  Company,"  and  to  issue  li- 
Cf Daes  to  mine  and  remove  therefrom  phosphate 
rock  and  phosphatic  deposits,  in  like  manner 
as  was  then  provided  by  law  for  theother  nav- 
igable streams  and  waters  of  the  State;  each 
too  of  phosphate  rock  or  phosphatic  deposits, 
tbe  product  of  such  mining  operations,  to  be 
deemed  the  property  of  the  State  until  the  said 
parties  paid  thereon  a  royalty,  to  be  fixed  by 
tbe  Board,  at  not  exceeuing  two  dollara  per 
tODon  each  ton  of  phosphate  rock  or  phos- 
l^atic  deposits  dug,  mined,  and  removed,  and 
six  month's  notice  to  be  given  before  raising 
tbe  royalty  at)ove  one  dollar. 

It  was  further  provided  that  if  any  person 
interfered  with,  olMtnicted.  molested,  or  at- 
tempted to  interfere  with,  obstruct,  or  molest, 
tbe  board,  or  any  one  by  them  authorized  or 
licensed,  in  the  peaceable  possession  and  occu- 
pation for  mining  purpoiises  of  any  of  the 
marsbes  and  navigable  streams  and  waters  of 
tbe  State,  it  was  authorized  in  the  name  and 
OD  bebalf  of  the  State  of  South  Carolina,  *'to 
tske  such  measures  or  proceedings  as  .they  may 
be  advised  are  proper  to  enjoin  and  terminate 
Any  such  molestation,  interference  or  obstruc- 
tioo.  and  place  the  State,  through  its  agents, 
tbe  said  Board  of  Phosphate  Commissioners, 
or  any  one  under  them  authorized,  in  absolute 
and  practical  possession  and  occupation  of  the 
lame.* 

Other  sections  of  the  Act  made  It  an  offense, 
pnoisbable  by  fine  or  imprisonment  or  both,  at 
^  discretion  of  the  court,  for  any  person  or 
persons  to  wflfully  interfere  with,  molest,  or 
obstruct,  or  attempt  to  interfere  with,  molest, 
w  obstruct,  the  State  or  the  Board  of  Phos 
pbate  Commissionera,  or  any  one  by  them 
sotborized  or  licensed,  in  the  peaceable  pos* 
'^stitm  and  occupation  of  any  of  the  said 
'i^Anbes  and  navigable  streams  and  watere  of 
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the  State,  "including  the  said  Coosaw  River 
phosphate  territory,  or  who  shall  dig  or  mine, 
or  attempt  to  dig  or  mine,  any  of  the  phosphate 
rock  or  phosphatic  deposits  of  this  State,  with- 
out a  license  so  to  do  by  the  board.  Hie 
board  were  authorized  and  empowered  to  in- 
(jubre  into  and  protect  the  interests  of  the  State 
in  and  to  any  phosphate  deposits  or  mines, 
whether  in  the  navigable  watera  of  the  State 
or  in  land  marsbes  or  other  territory  owned  or 
claimed  by  other  parties,  and  in  the  proceeds 
of  any  such  mines,  and  to  take  such  action  for 
or  in  behalf  of  the  State  in  regard  thereto  as 
they  might  find  necessary  or  deem  proper. 
All  acts  or  parts  of  acts  inconsistent  with  the 
provisions  of  the  Act  of  1890  were  repealed. 
Acts  of  S.  C.  1890,  p.  691. 

The  Coosaw  Mining  Company  undoubtedly 
acquired  by  the  Act  of  1870,  and  upon  the 
con  J  itions  therein  prescribed,  the  right,  for  the 
full  term  of  twenty -one  yeare,  to  dig,  mine, 
and  remove  phosphate  rocks  and  phosphatic 
deposits  in  the  navigable  waters  of  South  Car- 
olina. But  the  right  thus  acquired  was  not 
made  an  exclusive  one.  The  State  was  at  lib- 
erty, so  far  as  that  Act  was  concerned,  to  grant 
similar  rights  to  other  associations,  corpora- 
tions, or  persons.    This  is  not  disputed. 

Did  the  appellant,  by  its  acceptance  of  tbe 
Act  of  1876,  acquire  an  exclusive  ri^ht  with 
respect  to  that  part  of  the  Coosaw  river  then 
occupied  for  the  purposes  of  its  business?  If 
this  question  be  answered  in  the  affirmative— 
as,  in  view  of  tbe  express  language  of  the  Act 
it  must  be— the  State  is.  nevertheless,  entitled 
to  a  decree,  upon  the  issue  as  to  the  impair- 
ment of  the  ooligation  of  the  alleged  contract, 
unless  it  be  held  that  that  Act  gave  an  exclu- 
sive right  to  the  Coosaw  Mining  Company,  in 
perpetuity,  conditioned  only  upon  its  meeting 
the  terms  prescribed  by  the  third  section, 
namely,  that  it  would  make  true  and  faithful 
returns  of  the  number  of  tons  of  phosphate 
rock  and  phosphatic  deposits  dug,  mined,  re- 
moved, shipped,  or  otherwise  sent  to  market, 
and  pay  the  royalty  as  provided  for  in  the  first 
section  of  that  Act.  It  cannot  be  denied  that 
the  third  section,  if  it  be  construed  literally 
and  without  reference  to  other  sections  or  to 
the  Act  of  1870.  will  bear  this  interpretation. 
But  the  Act  of  1876,  if  interpreted,  as  it  ought 
to  be,  in  connection  with  that  of  1870,  will,  to 
say  the  least,  bear  equally  another  construction, 
namely,  that  the  right  granted  by  the  original 
Act  for  the  term  of  twenty-one  years,  was 
made,  by  the  Act  of  1876,  exclusive,  only  dur- 
ing the  remainder  of  that  term,  as  to  the  part 
of  Coosaw  river  occupied  by  the  appellant's 
works,  *'so  long  as,  and  no  longer  than"  it 
made  the  returns  and  paid  the  royalty  pre- 
scribed hy  the  latter  Act.  Under  the  latter 
construction,  the  right  of  the  appellant,  by  the 
Acts  of  1870  and  1876,  to  dig,  mine,  and  re 
move  phosphate  rocks  and  phosphatic  deposits 
in  the  navigable  waters  of  the  State,  ceased 
altogether  after  the  expiration  of  twenty-one 
yeare  from  March  1st,  1870.  If  the  Act  of 
1876  materially  altered  that  of  1870,  in  respect 
to  the  times  and  manner  of  making  returns,  or 
the  royalty  to  be  paid,  the  Coosaw  Mining 
Company  received  in  consideration  therefor 
what  it  did  not  previously  have,  that  is,  an 
exclusive  right,  for  a  limited  period,  in  the 
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particular  part  of  the  Coosaw  river  which  it 
occupied  when  the  Act  of  1876  was  passed. 

If  the  Act  of  1876  is  fairly  susceptible  of 
either  of  the  coostructioos  we  have  Indicated, 
as  we  think  it  is,  the  interpretation  must  be 
[5621  adopted  which  is  most  favorable  to  the  State. 
The  doctrine  is  flrmlr  established  that  only 
that  which  is  granted  in  clear  and  explicit 
terms  passes  ^7  a  grant  of  property,  franchises, 
or  privileges  in  wnich  the  government  or  the 
public  has  an  interest.  Bioe  v.  Minnesota  A 
N.  W.R.CO.M  U.  S.  1  Black,  858.  880  [17: 

147.    158];  NoTthiustem   FerUliting   Co.    v. 

Byde  Park,  97  U.  S.  666  [24:  1088];  Hannibal 
<tHt,  J,  R.  Co,  V.  MiMoufi B$9er Packet  Co,  125 
TJ.  8. 271  [81: 786];  Central  Transp.  Co,  v.  Pull- 
man Ptilaee  Car  Co,  189  U.  8.  24,  49  [85:  56, 
64]:  Stein  Y,BienviUe  Water  Supply  Co.  141  U.8. 
67,  80  [85:  622,  627];  8taU  v.  Pacific  Quano 
Co,  22  8.  C.  50,  88,  86.  Statutory  grants,  of 
that  character,  are  to  be  construed  strictly 
in  favor  of  the  public,  and  whatever  is  not 
unequivocally  granted  is  withheld;  nothing 
passes  by  mere  implication.  Bclyoke  W.  P, 
Go,  V.  Lyman,  82  U.  8.  15  Wall.  500  [21:  1881; 
The  Bihohamton,  70  U.  8.  8  Wall.  51,  75  [18: 
187,  148J.  This  principle,  it  has  been  said, 
*'  is  a  wise  one,  as  it  serves  to  defeat  any  pur- 
pose concealed  by  the  skilful  use  of  terms  to 
accomplish  something  not  apparent  on  the  face 
of  the  Act,  and  thus  sanctions  only  open  deal- 
ing with  legislative  bodies."  Slidell  v.  Orand- 
jean.  111  V,  8.  412,  488  [28:  821,  830]. 

The  wisdom  of  the  rule  adverted  to  is  well 
(llustrated  by  the  present  case.  Neither  the 
title  oor  the  preamble  of  the  Act  of  1876  su^- 

Ssts  the  purpose  on  the  part  of  the  Coosaw 
ining  Company,  or  of  any  other  association 
or  corporation,  to  obtain,  or  the  intention  of 
the  Legislature  to  grant,  a  new  right  to  dig, 
mine,  and  remove  phosphate  rocks  and  phos- 
phatic  deposits,  much  less  a  grant  of  such  a 
right  in  perpetuity.  The  title  discloses  only  a 
purpose  to  settle  d.eflnitely  the  time  for  mak- 
ing returns  of  rocks  and  deposits,  so  dug, 
mined,  and  removed,  to  establish  the  royalty 
to  be  paid,  and  to  fix  the  terms  on  which  the 
Act  nucht  l)e  accepted  by  the  parties  named 
in  it  If  the  parties,  so  named,  had  in  mind 
to  acquire  a  grant  for  an  indefinite  period, 
their  purpose  was  concealed  under  the  general 
words  in  the  title,  "and  also  to  fix  the  terms 
on  which  this  Act  mav  be  accepted  by  the 
parties  named  therein.''^  Turning  to  the  pre- 
amble, which  has  been  said  to  be  a  key  to  open 
the  understanding  of  a  statute,  we  find  Uiat 
the  occasion  of  the  passage  of  the  Act  of  1876 
was  a  dispute  between  the  Coosaw  Mining 
Company  and  the  Comptroller-General  of  the 
[563]  State,  not  as  to  the  right  of  that  company  to 
dig,  mine,  and  remove  phosphate  rock  and 
phosphatic  deposits,  but  only  as  to  the  times 
and  manner  in  which  it  should  make  its  re- 
turns, and  pay  the  prescribed  royalty;  and 
that  *'for  remedy  thereof"  the  Act  was  passed. 
Neither  the  title  nor  the  preamble  indicates  a 
purpose  to  enlarge  the  right  given  bv  the  Act 
of  1870  for  twenty^ne  years  to  one  for  an  in- 
definite period.  While  express  provisions  in 
the  bodv  of  an  Act  cannot  be  controlled  or  re- 
strained by  the  title  or  preamble,  the  latter 
may  be  referred  to  when  ascertaining  the 
meaning   of  a  statute  which   is  suscentible 


of  different  constructioiia.    Id  Umiiai  Sum 
V.  FMer,  6  U.  a  2  Crancb,  858.  846^^  3BC 


818],  Chitf  Justice  Marshall  said: 
par^  contends  that  the  title  of  an  Act 
trol  plain  words  in  the  body  of  the  statoie:  aa4 
neither  denies  that,  taken  with  other  parte,  it 
may  assist  in  removing  amUcnitiea.     Whoa 
the  intent  is  plain,  nothing  is  left  to  oonstrac- 
tion.    Where  the  mind  labors  to  diaDovcr  tha 
design  of  the  Legislature  it  seizes  everytfaiag 
from  which  aid  can  be  derived:  and  in  sadi 
rase  the  title  claims  a  degree  of  notice,  and  wi3 
have  its  due  share  of  cocsideratioo.'*     VmieA 
States  V.  Palmer,  16  U.  a  8  Wheat  flO.  631 
[4:  471,  477].    This  rule  is  especially  appii 
cable  in  states  whose  const  itutloiis,  like  thai  of 
South  Carolina,  provide  that  "every  Act  or 
resolution,  having  the  force  of  law.  riiaB  n- 
late  to  but  one  subject,  and  that  shall  be  n- 
pressed  in  the  title."    Meyer  v.  Western  far 
Co,  102  U.  8.  1,  11,  12  r26:  69,  to],    80.  w 
Beard  v.  Bowan,  84  U.  8.  9  Pet  301.  817  [» 
185,  141]:    '*  The  preamble  in  the  Act  mar  ut 
resorted  to,  to  aid  in  the  const ructkm  of  the 
enacting  clause,  when  any  ambi^ity  exist*-.** 
The  anibiguity  here  referred  to  is  ooc  simv^j 
that  arising  from  the  meaning  of  paitScuiar 
words,  but  such  as  may  arise,  in  respect  10  the 
general  scope  and  meaning  of  a  statute,  wb4 
all  of  its  provisions  are  examined.     Intt-rprct- 
ing  the  Act  of  1876,  with  such  aid  as  maj  ht 
properly  derived  from  its  title  and  preamble, 
we  are  of  opinion  that  the  Legislature  did  cu 
intend  to  grant   the  appellant   an  exriusve 
right,  for  an  indefinite  period,  hax.  only  as  ex- 
clusive right,  during  the  balance  of  the  tcm 
of  twenty-one  years  fixed  by  the  Act  <*f  Vf*^. 
and  not  even  an  exclusive  right  for  tbalp^nod 
except  upon  the  performance  of  the  ooo^riinu 
set  forth  in  the  Act  of  1876  as  to  makio;  r^ 
turns  and  paying  the  prescribed  royally. 

It  results  that  the  contention  of  the  StAto 
must  be  sustained,  whether  we  apply  the  ruk 
requiring  public  grants  to  be  favorsblj  ct-a- 
strued  for  the  government,  or  whether,  iadf^ 
pendently  of  that  rule,  we  give  effect  to  the  is 
tention  of  the  Legislature  as  disclosed  by  tte 
words  of  the  statute.        41 

It  is  contended  by  the  appellant  thai  tk» 
case  is  not  one  of  which  a  court  of  the  Caitpd 
States,  sitting  in  equitv.  could  take  cornixaiKr 
In  meeting  this  question,  the  counsd  for  tfae 
State  have  placed  some  reliance  upon  the  pro- 
visions in  the  Act  of  1890  authorixiag  t^ 
Board  of  Phosphate  Commisaionen,  m  tbc 
name  and  on  behalf  of  the  State,  '*to  takecoc^ 
measures  or  proceedings,  as  they  may  be  »d 
vised  are  proper,  to  enjoin  and  terminate*  sty 
molestation,  interference  or  obstmctioii  of  tbi 
peaceable  possession  and  occupatSoo  for  mi>- 
ing  purposes  of  the  navigable  streams  of  tke 
State,  either  by  the  Boara,  or  by  any  oae  b 
censed  or  authorised  by  it,  and  to  take  ffx* 
action,  for  and  in  behalf  of  the  Sute.  as  tkcv 
deem  proper  for  the  protection  of  its  tBtpraa. 
This  statute  is  not  Important  here  excefii  m 
showing  the  authority  of  that  Board  to  hns; 
suits,  in  the  name  of  or  for  the  State,  to  pro- 
tect  its  interests.  The  suit  may  have  t«f« 
cognizable  in  the  state  court  sitting  ia  eqnf'T 
But  if  it  was  not  one  of  which  the  Cirralt 
Court  of  the  United  States,  sioing  hi  eoottt. 
could  properly  take  cognizance  {P^fns  ▼.  m*^ 
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74  U.  8.  7  Wall.  425.  480  [19:  280,  261J;  Ar- 
rtwmUh  ▼.  GUoMon,  129  U.  S.  86.  98  [82:  G80, 
634]),  the  pteadings,  upoo  removal  of  the  case 
from  the  state  court,  should  have  been  re- 
f wmed  so  as  to  make  it  a  case  to  be  tried  at 
bw.  It  is  necessary,  therefore,  to  inquire 
wtieiber,  according  to  ihe  principles  of  equity, 
as  recognised  in  the  courts  of  the  United 
States,  the  State  can  obtain  relief  by  a  suit  in 
equity. 

The  grounds  of  equity  Jurisdiction  in  such 
eases  as  the  one  beiore  us  are,  substantially, 
those  upon  which  courts  of  equity  interfere  in 
cases  of  waste,  public  nuisance,  and  purpres- 


tare. 


The  case  of  United  States  ▼.  Gear,  44  U.  S. 
8  How.  120, 121, 188  [11:  628.  529].  bears  up- 
on this  question.  The  United  States,  claiming 
to  be  the  owner  of  certain  lands  upon  which 
there  was  a  lead  mine,  brought  an  action  of 
trespass  quare  clauium  fregit  a^rainst  the  party 
in  possession.  They  also  brought  a  suit  in 
equity  for  an  injunction  to  stay  waste.  This 
court  held,  in  the  equity  case,  that  digging  ore 
from  lead  mines  upon  thejpublic  lands  was 
rach  waste  as  entitled  the  United  States  to  a 
writ  of  injunction  to  restrain  it. 

In  Georgetown  ▼.  Alexandria  Canal  Co,,  87 
U.  8.  12  Pet.  91.  98  [9:  1012,  1015],  it  was 
said  to  be  "now  settled  that  a  court  of  equitv 
may  take  jurisdiction  in  cases  of  public  nui- 
sance by  <\n  information  filed  by  the  Attorney- 
Geoeral  .  .  .  upon  the  principle  that  equity 
can  give  more  adequate  and  complete  relief 
than  can  be  obtained  at  law." 

In  AttpGen.  t.  Biehards,  2  Anstr.  608,  an 
iDformation  in  equity  in  the  name  of  the  At- 
toroey-Qeneral,  to  restrain  the  erection  of 
wharves  and  docks  in  a  certain  harbor,  and  to 
abate  those  erected,  was  sustained,  the  court 
obeerving  that  *' where  the  King  claims  and 
proves  a  right  to  the  soil,  where  a  purpresture 
tDd  nuisance  have  been  committed,  he  may 
have  a  decree  to  abate  it."  In  Atty-Gen.  y. 
Forbei,  2  Myln.  &  C.  128, 188.  it  was  said  by 
the  Lord  Chancellor  that  *'in  informations  and 
proceedings  for  the  purpose  of  preventing 
public  nuisances,  the  ordinary  course  is  for  the 
Attorney-General  to  take  it  on  himself  to  sue 
as  representing  the  public"  In  reply  to  the 
snggeiBtion  that  an  application  to  the  High 
Court  of  Chancery  to  prevent  a  nuisance  to  a 
public  road  was  never  heard  of  before,  he  said : 
**Maoy  cases  might  have  been  produced  in 
which  the  court  has  interfered  to  prevent 
ouisances  to  public  rivers  and  to  public 
harbors;  and  the  Court  of  Exchequer,  as  well 
ts  this  court,  acting  as  a  court  of  equity,  has 
swell  established  jurisdiction,  upon  a  proceed- 
ing by  way  of  information,  to  prevent  nuisances 
to  public  harbors  and  public  roads;  and,  in 
short,  generally  to  prevent  public  nuisances." 
So,  in  Qibeon  ▼.  Smith,  2  Atk.  182.  in  which 
an  injunction  was  sought  to  restrain  a  defend- 
ant  from  opening  mines  upon  an  estate  held 
by  him  under  a  deed  containing  reservations 
against  waste,  and  the  ooening  of  mines,  and 
in  which  it  was  objected  that  the  matter  was 
']  not  for  the  determination  of  a  court  of  equity, 
IfJTd  Ghanedlor  Hard  wicke  said :  *  'The  plain- 
tiif  nsav  certainly  come  into  this  court  to  re- 
sMd  the  defendant  from  opening  the  mines, 
etc,  even  if  he  has  only  threatened  to  do  it: 
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nor  is  it  necessary  the  plaintiff  should  have 
waited  till  the  waste  is  actually  committed, 
where  the  intention  appears,  and  the  defend- 
ant, even  by  his  answer  insists  on  his  right  to 
do  so." 

An  instructive  case  upon  this  subject  is 
AttyGen.Y,  Jamaica  Pond  Aqueduct  Corp,,  188 
Mass.  861, 868,  864.  That  was  an  information 
in  equity,  in  the  name  of  the  Attorney-Gleneral, 
to  restrain  a  corporation  from  doing  certain 
illegal  acts,the  necessary  effects  of  which  would 
be  not  only  to  impair  the  rights  of  the  public 
in  the  use  of  one  of  the  great  ponds  of  Massa- 
chusetts for  purposes  01  fishing  and  boating, 
but  to  create  a  nuisance  by  lowering  the  pond 
and  exposing  upon  its  shores  slime,  mud,  and 
offensive  vegetation  detrimental  to  the  public 
health.  It  was  held,  upon  the  authority  of 
numerous  cases,  American  and  English,  that 
where  the  nuisance  is  a  public  one.  an  infor- 
mation by  the  Attorncy-Gkneral  was  the  ap- 
propriate remedy.  After  observing  that  the 
preventive  force  of  a  decree  in  equity,  restrain- 
ing the  illegal  acts  before  any  mischief  was 
done,  would  give  a  more  efficacious  and  com- 
plete remedy  than  an  indictment,  or  proceed- 
ings imder  a  statute  for  the  abatement  of  the 
nuisance,  the  court  said:  "There  is  another 
ground  upon  which,  in  our  opinion,  this  in- 
formation can  be  maintained,  though  perhaps 
it  belongs  to  the  same  general  head  of  equity 
jurisdiction  of  restraining  and  preventing 
nuisances.  The  great  ponds  of  the  Common- 
wealth belong  to  the  public,  and,  like  the  tide- 
waters of  navigable  streams,  are  under  the 
control  and  care  of  the  Commonwealth. 
The  rights  of  fishing,  boating,  bathing,  and 
other  like  rights  which  pertain  to  the  public 
are  regarded  as  valuable  rights,  entitled  to  the 
protection  of  the  government.  ...  If  a 
corporation  or  an  individual  is  found  to  be 
doing  acts  without  right,  the  necessary  effect 
of  which  is  to  destroy  those  rights  and  privi- 
leges, it  furnishes  a  proper  case  for  an  infor- 
mation by  the  Attorney- Gkneral  to  restrain  and 
prevent  the  mischief."  So,  in  £den  on  In- 
junctions: "The  usual,  and  perhaps  the  more 
correct,  mode  of  proceeding  in  equity  in  cases 
of  public  nuisance  is  by  information  at  the 
suit  of  the  Attomey-Gleneral,"  p.  267.  Mr. 
Justice  Story  said  that  an  information  in  equity 
at  the  suit  of  the  Attomey-Gkneral  would  lie 
in  cases  of  purpresture  and  public  nuisance, 
the  jurisdiction  of  courts  of  equity  being  sus- 
tained because  of  "their  ability  to  ^ve  a  more 
complete  and  perfect  remedy  than  u  attainable 
at  law,  in  order  to  prevent  irreparable  mis- 
chief, and  also  to  suppress  oppressive  and 
vexatious  litigations."  fiq.  Jur.  ^  923,  928, 
924;  People  v.  Vanderbilt.  26  N.  Y.  287.  298; 
District  Attorney  v.  Lynn  <fc  B.  B,  Co.  16 
Gray.  242,  245;  Eerr,  Inj.  262,  268;  1  Joyce, 
Inl  120. 

These  principles  are  applicable  to  the  present 
case.  The  remedy  at  law  for  the  protection 
of  the  State  in  respect  to  the  phosphate  rocks 
and  phospbatic  aeposits  in  the  beds  of  its 
navigable  waters  is  not  so  efficacious  or  com- 
plete as  a  perpetual  injunction  against  inter- 
ference with  its  rights  by  digging,  mining,  and 
removing  such  rocks  and  deposits  without  its 
consent.  The  Coosaw  Mining  Company,  un- 
less restrained,  will  not  only  appropriate  to  its 
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use  property  held  in  trust  for  the  public,  but 
will  prevent  the  pro|)er  admioistration  of  that 
trust,  for  an  indefinite  period,  by  obstructing 
others,  actini;  under  lawful  authority,  from 
enjoying  rights  in  respect  to  that  property  de- 
rived from  the  State.  These  conflicting  claims 
cannot  be  so  effectively  or  conclusively  settled 
by  proceedings  at  law,  as  by  a  comprehensive 
decree  covering  all  the  matters  in  controversy. 
Proceedings  at  law  or  by  indictment  can  only 
readi  past  or  present  wrongs  done  by  the  ap- 
pellant, and  will  not  adequately  protect  the 
public  interests  in  the  future.  What  the  pub- 
lic are  entitled  to  have  is  security  for  all  time 
against  illegal  interference  with  the  control  by 
the  State  of  the  digging,  mining,  and  removing 
of  phosphate  rock  and  phosphatic  deposits  in 
the  bed  of  Ckx>saw  river.  Such  security  was 
properly  given  bv  the  decree  below. 


_.__    UNITED    STATES,    n   rd,    Joseph    E. 
t^®®J  JosBB,  Pig.  in  Err, 

9. 

CX>UNTY  COURT  OF  MACON  COUNTY 

BTAL. 
(See  8.  OL  Reporter^  ed«  568.) 


17.  8.  ▼.  Macon  Oauntp,  99  U.  8.  682,  26:332, 

foOotoed. 

[No.  257.] 
Argua  March  29,30, 1892.    Decided  April  11, 

1892. 


Pr  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Missouri, 
to  review  a  judgment  refusing  to  grant  a  writ 
of  mandamus  to  compel  the  County  Court  of 
Macon  County.  Missouri,  to  levy  a  tax  to  pay 
a  judgment  obtained  by  relator  on  coupons 
and  bonds  issued  by  the  County  in  aid  of  the 
Missouri  &  Mississippi  Railroad  Company 
and  dismissing  the  proceedings  for  the  manda- 
mus.   Affirmed, 

MessTB.  George  A.  Sanders,  T.  K,  Skin- 
ker  and  Joseph  mippen  for  plaintiff  in  error. 

Mr.  Ben.  EU  Gathrie  for  defendants  in 
error. 


The  Chief  JuHiee:  The  judgment  is  af- 
firmed upon  the  authority  of  united  States 
V.  Macon  County,  99  U.  S.  582  [25:  881]. 


ViynL—Ae  to  when  mandamus  loiS  inue,  tee  note  to 
M^CluDg  V.  SflUman,  4: 288. 

Ae  to  mandamue  to  compel  olty,  town  or  eountv  to 
levy  tax  to  pay  2K>iid»  or  intereat  on  botidt,  see  note 
to  Davenport  v.  United  States,  19: 704. 
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E.  P.  KELLAM  et  au, 

MORRELL  C.  KEITH. 
(Bee  8.  C  Reporter^  ed. 


BemowU  i^  cause  from  state 


h   Decree  reversed  upon  the  anthorltj  of 
V.  Nichols,  lao  U.  8. 230  (32: 914);  JaekK«  T. 
132  U.  &  27  (33: 248);  and  La  Oonflaooe 
V.  Hall,  1S7  U.  8.  <n  (84: 573).  which  hcrid 
order  to  authorize  the  removal  of  a 
state  court  to  the  i7.S.Circu1t  Court  oo 
of  the  diverse  dtizcnship  of 
must  show  that  such  diverse 
both  at  the  oommeDoement  of  the  mtt 
the  removal  was  asked. 


la 


2.   Decree  reversed  at  the  costs  d 
this  court  and  in  the  Circuit  Courts  and 
remanded  to  the  Circuit  Court  with 
remand  it  to  the  state  court. 

[No.  209.1 
Argved  and  Submitted  April  1, 1892, 

April  11.  1892. 


APPEAL  from  a  decree  of  the  Circail  Court 
of  the  United  States  for  the  DbCrkt  oi 
Kansas,  in  favor  of  the  ccmiplaiiiaiit^  MorreU 
C.  Keith,  against  the  defendants,  Kdbm  4 
Holliday,  setiing  aside  conveyances  of  luds  Id 
Shawnee  county,  Ejinsas.  Reversed  sad  re- 
manded to  Circuit  Court,  wit*  4ireodoM  li> 
remand  cause  to  the  state  court. 

Statemekt: 

This  is  a  suit  wherein  the  compTft^iiif  sHki 
to  rescind  a  deed  executed  by  the  complaiMat 
on  the  10th  day  of  August,  1886,  to  the  defeod* 
ant  C.  K.  Holliday,  and  a  deed  from  mid 
Hollidav  to  defendant  Edward  R  KeUaau 
dated  September  1,  1h86,  both  foi  a  eertik 
tract  of  land  lying  in  or  near  the  dtj  of 
Topeka,  Shawnee  county,  Kansas  and  to  hsvt 
defendants  decreed  to  hold  the  title  in  trail  for 
complainant,  etc. 

The  suit  was  commenced  In  the  Diitrid 
Court  of  Shawnee  county,  Kansas,  and  wtf 
removed  by  the  defendants  to  the  Chrcnit  Ocwn 
of  the  United  States  in  and  for  the  Distrktof 
Kansas,  on  the  ground  that  the  cootrovfny 
was  wholly  between  citizens  of  different  i 


NoTB.— ^  to  removal  of  causat.  mndtr  Act  t$  m: 
eMizensMp^  see  wAa  to  Meyer  t.  Ddaware  B.  Ctastf. 
Co.  25:  603. 

A»  Xjo  Ttmao(A  by  one  of  two  or  mors  dicfcndntt: 
separable  eontroiwrsfes,  tee  note  to  SkMuia  v.  Aodfr- 
SOD,  89: 890. 

As  to  removal  of  eausee  to  Unttod  Statet  eomrufw 
local  prejudice^  tee  notes  to  Gaines  v.  Vdeotsift 
524,  and  Jefferson  v.  Driver,  20:  SOT. 

Ae  to  removal  of  causes  from  st4itM  to  Federal  eam% 
where  United  States  ConstUMtion^  Ad  cf  Omgim. 
or  Treaty  comes  in  guestkm,  see  note  to  little  Tort 
Gk>ld  Wash,  ft  W.  Co.  v.  Keyea,  SI:  6B1 

As  to  oMl  rights;  removal  of  ecnms;  ution  draM. 
•ee  note  to  GivU  Rights  Cases,  67: 8Kw 

As  to  removal  of  aotUmsagatnst  cgleerw;  Bee.  StM. 
1 665,  see  note  to  Davis  v.  South  n^wytw^  S7:  Si. 

As  to  removal  of  causes;  riahitoremun 
of  removal;  cttisensMgK  prefudios  or  local 
Federal  question;  separable  contnmrsSst;  vaetkK 
see  fioto  to  Butler  v.  National  UoaMfor  INsibM 
VoluDteer  Soldien,  ante.  p.  MflL  aad  neU  to  T^ 
renoe  v.  Shedd,  ante^  p.  668. 
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The  following  is  the  petition  for  removal: 

**MoRRKLi.  C.  Kbith,  Plaintiff,  v.  Edward 
P.  ifEf.T.Aif  and  Cyrus  E.  HoUiday,  J)e' 
fendanU, 

••  Petition  far  Bemowil  to  U.  8.  Circuit  Court, 
'*And  DOW  comes  the  said  defendants,  Ed- 
ward P.  Eellam  and  Cyrus  E.  HoUiday,  by 
BoflsiDgton,  Smith  &  Dallas,  and  John  T.  Mor- 
ton, their  attorneys,  and  represent  and  aver 
that  in  this  action  the  matter  in  dispute  ex- 
ceeds, exclusive  of  costs  and  interest,  the  sum 
and  value  of  five  hundred  dollars,  and  in  fact 
exceeds,  exclusive  of  interest  and  costs,  the 
mm  of  tV70  thousand  dollars,  and  that  in  this 
init  there  is  a  controversy  which  is  wholly  be- 
tween citizens  of  different  states,  the  said 
l^alntiff  being  a  citizen  of  the  8tate  of  Ne- 
ora^  and  both  of  said  defendants  being 
dtizens  of  the  State  of  Kansas,  and  that  the 
controversy  can  be  fullv  determined  as  between 
them,  the  said  plaintiff  and  said  defend  nts. 

"These  defendants  therefore  ask  that  this 
cause  be  removed  into  the  Circuit  Court  of  the 
United  States  in  and  for  the  District  of  Kansas 
to  be  held  in  said  district;  that  this  court 
accept  Uiis  petition  and  the  bond  herewith  filed, 
and  proceed  no  further  in  this  action,  and  that 
this  cause  be  removed  into  said  Circuit  Court." 

The  petition  or  complaint  by  which  the  suit 
was  commenced  alleges  that  "said  plaintiff 
resided  in  the  State  of  Nebraska,"  and  "that 
said  Edward  P.  Kellam  resided  in  the  city  of 
Topeka,  in  said  Shawnee  countv,"  but  said 
complaint  do^  not  state  the  residence  of  said 
Cyrus  K.  F^lliday,  and  does  not  allege  the  citi- 
zenship of  ^.sio  parties  at  the  commencement  of 

tt«  9Uit, 

The  Circuit  Court,  after  the  removal  of  the 
cause,  permitted  the  complainant  to  recast  his 
hill  or  complaint,  which  he  did,  and  he  therein 
alleged  the  citizenship  of  the  parties  in  the 
following  language:  "Morrell  C.  Keith,  of 
Korth  nHtte,^ebraska,  and  a  citizen  of  the 
Btaie  of  Nebraska,  brings  this  his  bill  against 
Edward  P.  Kellam,  of  Topeka,  and  a  citizen 
of  the  State  of  Kansas,  and  Cyrus  K.  Holli- 
day,  of  Topeka,  and  a  citizen  of  the  State  of 
Kansas;  and  thereupon  your  orator  complains 
and  says,  etc." 

The  defendants  put  in  separate  answers. 
The  answer  of  defendant  Kellam  admits  the 
residence  of  the  parties  as  charged  in  said  bill, 
and  the  answer  of  the  defendant  Holliday 
admits  the  residence  of  complainant  and  of 
sail  defendant  Kellam  to  be  as  stated  iu  said 
bill  of  complaint 

The  complainant  joined  issue  by  replication, 
and  at  the  June  term  of  court,  lb88,  a  decree 
was  entered  in  favor  of  the  complainant  and 
sgainst  the  defendants,  setting  aside  the  con- 
veyance from  Keith  to  Holliday,  and  also  from 
Holliday  to  Kellam,  and  ordering  the  surren- 
to  and  cancellation  of  all  mortgages,  notes, 
tod  other  papers  connected  with  the  trans- 
aodon,  and  decreeing  that  the  same  were  and 
thenceforth  should  be  null  and  void.  From 
this  decree  the  defendants  appeal  to  this  court. 

MestT%,  W.  H.  Roasinflrtoii*  Chas.  Blood 
Smith,  Everett  J.  Dallas  and  John  T. 
Morton  for  appellants. 

Mmn,  A,  B.  Quinton,  E.  S.  Quinton  and 

A.  Bergen  for  appeU**" 
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Tfie  Chirf  Justice:  Upon  the  authority  of 
Stef^ns  V.  Mc/iole,  180  U.  S.  230  [82:  914]; 
Jackson  v.  Allen,  182  U.  S.  27  [88:  2491;  La 
Con  fiance  Compag^ti^  v.  Sail,  187  U.  S.  61 
[34:  573],  and  other  cases,  the  decree  in  thia 
case  must  be  reversed,  at  the  costs  of  appel- 
lants in  this  court  and  in  the  Circuit  Court, 
and  the  cause  remanded  to  the  Circuit  Court 
with  directions  to  remand  it  to  the  state  court. 


THE   NATIONAL    EXCHANGE    BANK 
of  Baltimore,   Maryland.  Appt,, 

W.  H.  PETERS,  Receiver  of  the  Exchanqw 
National  Bank  of  Norfolk,  Virginia,  bt  ai.. 

(Bee  &  a  Beporter'S  ed.  570-678.) 

Bepeal  of  law  conferring  jurisdiction — when 
appeal  dismissed— powers  of  this  court  limited. 

1.  If  a  law  oonferring  JurlsdiotioD  Is  repealed, 
without  any  reservation  as  to  pending  cases,  all 
suoh  cases  f  aU  with  the  law. 

2.  When  the  case  does  not  come  within  either  of 
the  six  classes  of  oases  specified  in  section  S,  of  the- 
Judlciary  Act  of  March  8,  1891,  and  the  appeal 
from  the  judgment  of  the  Circuit  Court  rendered 
Nov.  18,  1890,  was  not  taken  until  after  July  1^ 
1891,  the  time  limited  by  the  joint  resolution  of 
Congreea  of  March  8, 1891,  it  must  be  dismissed. 

8l  Although  the  appellate  powers  of  this  court 
are  given  by  the  Oonstitution«  tbev  are  never- 
theless limited  and  regulated  by  acts  of  Congress.. 

[No.  1869.] 
Submitted  AprU  4,  189i.    JDecided  April  18, 

189i. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Virginia,  dismissing  a  suit  in  equity 
brought  against  the  receiver  of  an  insolvent 
National  Bank  and  its  late  directors.  On  mo- 
tion to  dismiss.    Dismissed. 

The  case  is  stated  on  the  opinion. 

Mesers.  William  F.  Frickt  John  Neelp 
and  Q.  M,  Dillard  in  opposition. 

Messrs.  R.  M.  Hashes  and  Alfred  P* 
Them*  for  appellees,  in  favor  of  motion. 

Mr.  Chief  Justice  Fnller  delivered  th« 
opinion  of  the  court: 

This  was  a  bill  brought  against  the  receiver 
of  an  insolvent  national  bank  and  its  late  di- 
rectors, in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Virginia,  to 
which  a  demurrer  was  sustained  and  the  bill 
dismissed  November  18.  1890.  On  August  20, 
1891.  an  appeal  was  allowed  to  this  court, 
bond  for  costs  given  and  approved,  and  cita- 
tion issued  and  served.  The  case  cOmes  before 
us  on  a  motion  to  dismiss. 

Section  4  of  the  Judiciary  Act  of  March  8, 
1891  (26  Stat,  at  L.  826,  827)  provides:  "That 
no  appeal,  whether  bv  writ  of  error  or  other- 
wise, shall  hereafter  be  taken  or  allowed  from 
any  district  court  to  the  ezistinff  circuit 
courts,  and  no  appellate  Jurisdiction  shall  here- 
after be  exercised  or  allowed  by  said  eziatlog 
circuit  courts,  but  all  appeals  bv  writ  of  error 
[or]  otherwise,  from  said  district  courts  ihall 
only  be  subject  to  review   in  the  Supreme 
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Coart  of  the  United  SUtes  or  in  the  Circnit 
Court  of  Appeals  hereby  established,  as  is  here- 
inafter provided,  and  the  review,  by  appeal, 
by  writ  of  error,  or  otherwise,  from  the  exist- 
ing circuit  courts  shall  be  had  only  in  the  Su- 
preme Court  of  the  United  States  or  in  the 
circuit  courts  of  appeals  hereby  established 
according  to  the  provisions  of  this  Act  regulat- 
ing tbe  same."  By  section  14  of  that  Act,  sec- 
tion six  hundred  and  ninety-one  of  the  Revised 
Statutes,  and  section  three  of  the  Act  of  Feb- 
ruary 16,  1876,  chap.  77  (18  Stat,  at  L.  816) 
and  "all  acts  and  parts  of  acts  relating  to 
appeals  or  writs  of  error  inconsistent  with  the 
provisions  for  review  by  appeals  or  writs  of 
error  in  the  preceding  sections  five  and  six  of 
this  Act,"  were  repefued. 

By  section  6  it  is  provided  that  appeals  or 
writs  of  error  may  be  taken  from  the  district 
courts  or  from  the  existing  circuit  courts  di- 
rect to  the  Supreme  Court  m  any  casein  which 
the  jurisdiction  of  the  court  is  m  issue;  from 
the  final  sentences  and  decrees  in  prize  causes; 
in  cases  of  conviction  of  a  capital  or  otherwise 
infamous  crime;  in  any  case  involving  the 
construction  or  application  of  tbe  Constitution 
of  tbe  United  States;  in  any  case  in  which  the 
constitutionality  of  any  law  of  the  United 
States,  or  the  yaliditr  or  construction  of  any 
Treaty  made  under  its  authority,  is  drawn  in 
question;  and  in  any  case  in  which  the  consti- 
tution or  law  of  a  State  is  claimed  to  be  in 
contravention  of  the  Constitution  of  the  United 
States.  But  nothing  in  the  Act  was  to  affect 
the  jurisdiction  of  this  court  in  cases  appealed 
from  the  highest  court  of  a  State;  nor  the  con- 
struction of  the  statute  providing  ^" :  review 
of  such  cases.  « 

In  view  of  the  jB^eneral  rule  tnat  if  a  law  con- 
ferring jurisdiction  is  repealed,  without  any 
reservation  as  to  pending  cases,  all  such  cases 
fall  with  the  law  (Baltimore  <t  P.  R.  Co.  v. 
Orant,  98  U.  S.  898  [25:  8811;  Oumee  v.  Pat- 
rusk  Counif/,  187  U.  S.  141,  [84:  601]),  a  joint 
resolution  was  passed  on  March  8,  1891,  pro- 
viding "that  nothing  in  said  Act  shall  be  held 
or  construed  in  anywise  to  impair  the  jurisdic- 
tion of  the  Supreme  Court  or  any  Circuit 
Court  of  the  United  States  in  any  case  now 
pending  before  it;"  and  it  was  added,  '*or  in 
respect  of  any  case  wherein  the  writ  of  error 
or  the  appeal  shall  have  been  sued  out  or 
taken  to  any  of  said  courts  before  the  first  day 
of  July,  anno  Domini,  eighteen  hundred  and 
nhiety-one."    26  Stat,  at  L.  1116,  1116. 

The  case  in  hand  did  not  come  within  either 
of  the  six  classes  of  cases  specified  in  section 
five;  and  as  the  appeal  was  not  taken  until 
after  July  1,  1891,  it  must  be  dismissed. 
WauUm  V.  DeWo^,  143  U.  S.  188  [86:9661. 
When  the  decree  was  entered,  appellants  had 
two  years  thereafter  in  which  to  take  an  ap- 
peal to  this  court.  The  Act  and  resolution  of 
March  8, 1891,  declared  that  the  right  must  be 
exercised  prior  to  July  1. 1891.  Although  the 
appellate  powers  of  this  court  are  given  bv  the 
Constitution,  they  are  nevertheless  Umited  and 
mulated  by  acts  of  Congress.  Durotuseau  ▼. 
Wilted  8tate$,  10  U.  S.  6  Cranch,  807,  814  [8: 
282,  2841.  In  that  case  it  was  held  that  the 
affirmative  description  of  jurisdiction  implied 
a  '* negative  on  the  exercise  of  such  appellate 
power  as  is  not  comprehended   within   it." 

4M 


And  here  the  appellate  JotMIcCIob  it 
to  inference,  but  is  taken  away  in 
the  date  mentioned. 
Appeal  diammed. 


nolMI 


JOHN  F.  BROWN,  Fif.  As 

e. 

THB  COMMONWEALTH  OF  UASAkr 

CH0SETT8. 

(Bee  8. 0.  Beporter^  ed.  m-MLl 


Juriedietion  to  review  etate 

arrtit  of  judgment^-Federal 


L  In  order  to  fflve  this  oomt  JuriidlBttoa  So  i»> 
▼lew  a  decision  of  the  higbeet  oonrt  of  a 
against  a  title,  right,  prlyilege,  or 
claimed  under  the  Ooostitatloo  of  fte  Ui 
Btates,  it  must  appear  on  the  record  that 
title,  right,  privilege,  or  immonitj 
set  up  or  claimed  at  tbe  proper  time  in  tbe  proper 
way. 

IL  Errors  cannot  be  availed  of  by  moCioa  to  aRtat 
of  judgment*  unles  appearing  oa  the  teoa  of 
tbe  record. 

8.  Where  tbe  Judgment  of  the  highest  ooori  of 
the  State  was  put  upon  the  ground  tkat  taa 
objeotioos  taken  were  not  open  after  wrdMC 
independently  of  tlie  opinion  of  that  coon  ttec 
the  objections  had  no  merits,  and  that  gnwad 
was  sufficient  to  support  the  judgmeot,  no  FM- 
erai  question  Is  involved,  and  this  court  has  oe 
Jurisdiction. 

[No.  889.1 

Argued  AprU  6, 189£.    Decided  April  IS,  ISSt 

Fr  ERROR  to  the  Superior  Cooit  of  tka 
State  of  Massachusetts,  to  review  tiie  co»> 
viction  and  sentence  of  Brown,  plaintiff  ii  cr> 
ror,  for  forging  a  discbarge  for  money  payaMs 
by  the  county  or  town  of  Nantuckei.  X^ 
mie»xl  for  want  of  juriedietion. 

See  same  case  below,  147  Mass.  685, 1  L.  B. 
A.  620. 

Statement  by  Jfr.  Jvttiee  Otpw^x 
An  indictment  was  found  bv  tbe  grsad 
lury  in  the  superior  court  for  the  cooaty  of 
Nantucket  and  Commonwealth  of  Msasrla- 
setts,  on  chap.  204.  §S  1.  2.  of  tbe  Pubttc  Sttt- 
utes  of  Massachusetts,  oontaininc  twea^-fbor 
counts,  each  of  which  was  for  forfing .  or  for 
uttering,  a  discharge  for  money  p^^bte  bf  tte 
county  of  Nantucket,  or  by  tbe  town  of  asb- 
tucket,  with  intent  to  defraud  tbe  ooaa^.  or 
the  town. 

The  town  and  county  of  Nantucket  are  ffo- 
graphically  identical,  tbe  aelectmeD  of  tkt 
town  have  tbe  powers  of  county  oommiwins 
era;  the  town  may  raise  money  to  pay  tbe  ci* 

Nora.-^  to  jUTieMUUm  in  the  UnUed  Steim  9^ 
preme  CowrU  where  Fideral  queatkm  m  ttw, 
aredrawnin  question  etatmta,  TVaotv  or 
tiors  see  noton  to  Martin  T.  Hunter,  4:  IT:  IfatthsOT  f> 
Zane,  &664,  and  WiUiams  t.  NoitIb.  ieSn. 

Ae  toSmiedietionttf  UnUedStatee 
to  declare  etatelawvoUXoM  In  coMirt 
edttiMoiw  to  reeiee  deereee  of  etmU  cemeU  mUee^ 
etrtioNon  0/ ftote  kmw,  see  notes  to  OoasBsroM  BMfc 
of  OinoinnatI  ▼.  Baokingbaiii,  ISbM^  sad  to  Wtei 
T.  Lamphire,  7: 079. 
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cf  the  coaoty;  and  the  treasurer  of  the 
towD  it  oooDty  treasurer.  Mass.  Pub.  Stat. 
chapL  83,  g  29;  chap.  28,  §4. 
,  Bj  the  general  Jury  Act  of  Massachusetts, 
^  fai  every  town,  lists  of  persons  qualified  to 
lerve  as  jurors  are  prepared  annually  by  the 
selectmen,  and  are  subject  to  revision  by  the 
town  in  town  meeting;  and  all  rrand  jurors 
and  travene  Jurors  are  drawn  oy  lot  from 
the  names  on  such  lists.  Mass.  Pub.  Stat 
chap.  170,  §§  6-22.  That  Act  contains  the 
following  provisions:      ,. 

"  Sbc.  So.  In  indictments  and  penal  actions 
icT  the  recovery  of  a  sum  of  money  or  other 
thing  f orfeitecC  it  shall  not  be  a  cause  of  chal- 
lenge to  a  Juror  that  he  is  liable  to  pay  taxes 
in  a  county,  dty  or  town,  which  may  he  bene- 
fited by  such  recovery. 

"Sbc.  89.  If  a  party  knows  of  an  objection  to 
a  Juror  in  season  to  propose  it  before  the  trial, 
and  omits  to  do  so,  he  shall  not  afterwutis  be 
allowed  to  make  the  same  objection,  unless  by 
leave  of  the  court. 

* '  Seo.  40.  No  irregularity  in  a  writ  of  venire 
faci€U,  or  in  the  drawing,  summoning,  return- 
ing, or  impaneling  of  jurors,  shall  be  suffi- 
cient to  set  aside  a  verdict,  unless  the  party 
making  the  objection  was  injured  by  the  ir- 
r^ularity,  or  unless  the  objection  was  made 
before  the  returning  of  the  verdict." 

The  Act  of  Massachusetts  concerning  pro- 
ceedings before  judgment  in  criminal  cases  con- 
tains uis  provision:  "No  motion  in  arrest 
of  Judgment  shall  be  allowed  for  a  cause  exist- 
ing before  verdict,  unless  the  same  affects  the 
Jnrisdiction  of  the  court"  Mass.  Pub.  Stat 
chap.  214.^27. 

Toe  defendant  pleaded  in  abatement  to  the 
amy  of  the  grand  jury,  and  afterwards  to  the 
amy  of  the  traverse  jury,upon  several  grounds, 
the  only  one  of  which  relied  on  at  the  argu- 
ment in  ihia  court  was  '*  because  the  names  of 
laid  Jurors  were  not  drawn  from  the  list  of 
jnron  in  the  manner  provided  by  law." 
The  district  attorney  filed'a  replication  to  each 
plea;  and  at  the  hearing  thereon  it  appeared 
that  the  crimes  charg^  in  the  indictment 
were  committed,  if  at  all,  in  regard  to  vouchers 
presented  to  the  town  and  county  treasurer, 
with  intent  to  defraud  the  town  or  the  county; 
*i  and  the  defendant  requested  the  court  to  rule, 
"  that  by  reason  of  bias  and  interest  a  grand 
toy  "(or  "a  jury")  "drawn  and  made  up 
nom  the  inhabitants  of  the  town  and  county 
of  Nantucket  was  not  competent  to  make  a 
presentment "  (or  to  "try  an  indictment")  "for 
crimes  against  the  county  or  town  treasury." 
Tlie  court  declined  so  to  rule,  and  overruled 
each  plea;  the  defendant  dulv  excepted  to  each 
ruling,  and  pleaded  not  guilty,  and  was  there- 
upon tried  and  convicted;  and  his  exceptions 
were  overruled  by  the  Supreme  Judicial  Court 
of  Massachusetts,  for  reasons  stated  in  the  re- 
script sent  down  to  the  superior  court  as  fol- 
lows: "  The  Jurors  were  not  disqualified  to 
serve  byreawn  of  interest  as  inhabitants  of 
the  town  or  coun^  of  Nantucket."  The  opin* 
ion  then  delivered  is  annexed  to  the  transcript 
of  the  record,  as  required  bv  Rule  8  of  this 
coon,  and  is  reported  in  147  Mass.  585, 1  L.  R 

Aeso. 

The  defendant  then  filed  in  the  superior 
ooart  a  motion  in  arrest  of  judgment,  renew* 
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ing  the  lame  objections  to  the  grand  and 
traverse  Juries;  and  further  alleging  that  be- 
fore the  flndinff  of  the  indictment  the  select- 
men had  been  directed,  by  a  vote  of  the  town 
at  a  meeting  duly  warned,  to  prosecute  the  de- 
fendant for  the  offenses  described  in  the 
indictment,  and  pursuant  to  that  vote  employed 
counsel,  and  a  majority  of  them,  with  the  ap- 
proval of  the  othen,  made  a  complaint  against 
the  defendant  for  those  offenses  before  a  trial 
justice,  who  was  himself  an  inhabitant  and 
voter  of  the  town,  and  had  taken  part  in  the 
town  meeting  and  in  its  vote,  and  had  there 
declared  that  the  defendant  was  guilty,  and« 
before  the  makins:  of  the  complaint,  had  ad- 
vised and  counseled  with  the  selectmen  as  to 
the  furtherance  of  the  prosecution;  that  the 
selectmen  prosecuted  the  complaint,  and  ol>- 
tained  an  order  from  the  Justice  requiring  the 
defendant  to  recognize  for  his  appearance 
before  the  superior  court,  and  prepared  evi- 
dence and  sought  out  witnesses  to  be  produced 
against  him  before  the  grand  jury:  that  while 
engaged  in  furthering  such  prosecution  the 
selectmen  prepared  the  list  from  which  were 
drawn  the  prand  and  traverse  jurors  who 
found  and  tried  the  indictment  against  the  de- 
fendant; that  at  the  town  meeting  at  which 
such  jurora  were  drawn  no  one  was  present, 
except  the  selectmen,  and  the  constable  who  [576] 
had  served  the  warrant  for  the  meeting;  that 
of  the  twenty-three  grand  jurors  who  found 
the  indictment,  all  but  five  had  been  present 
at  the  town  meeting  firat  mentioned,  and  had 
Joined^  i  the  vote  there  adopted;  and  that  for 
these  reasons  "  the  presentment  and  the  trial 
and  conviction  of  the  defendant  were  in  conflict 
with  the  provisions  of  the  constitution  of  this 
Commonwealth,  and  in  particular  of  the  pro- 
visions of  the  twelfth  article  of  the  Declara- 
tion of  Rights,  and  were  in  conflict  with  the 
ConstitutioQ  of  the  United  States  of  America, 
and  in  particular  with  the  provisions  of  the 
14th  Amendment  thereto."         # 

Together  with  the  motion  in  arrest  of  Judg- 
ment, the  defendant  filed  an  "  exception  to  the 
Jurisdiction,"  containing  like  allegations,  and 
further  alleging  that  by  reason  of  the  facts 
alleged  the  grand  Jurors  had  no  authority  to 
present,  and  the  traverse  Jurors  had  no  author- 
ity to  try,  the  indictment  against  the  defend- 
ant, and  the  court  had  no  jurisdiction  to  receive 
the  presentment  or  to  try  the  matter  thereof. 

At  the  hearing;  of  this  motion  and  exception 
the  district  attorney  admitted  the  facts  alleged 
therein.  The  court  overruled  the  motion  and 
the  exception.  The  defendant  appealed  from 
the  order  overruling  the  motion  in  arrest  of 
Judgment,  and  alle^  exceptions  to  the  over- 
ruling of  his  exception  to  the  jurisdiction. 

The  Supreme  Judicial  Court  of  Massachu- 
setts aflSrmed  the  order,  and  overruled  the  ex-  ' 
ceptions,  for  reasons  stated  in  its  rescript  to 
the  superior  court  as  follows:  "  A  motion  in 
arrest  of  Judgment  can  be  sustained  only  for 
errors  apparent  on  the  record.  The  record 
discloses  no  error.  The  exception  to  the  juris- 
diction is  nothing  but  a  motion  in  arrest  of 
Judgment  under  another  name." 

In  the  opinion  then  delivered,  and  duly 
transmitted  to  this  court  with  the  record,  the 
Supreme  Judicial  Court,  after  deciding  the 
case  upon  the  grounds  stated  in  this  rescript, 
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added:  "  It  Is  diflScnlt  to  see  bow  any  qnes- 
tioo  deserviDff  serious  consideration  arises  un- 
der the  constitution,  either  of  this  State  or  of 
the  United  States.  In  view  of  the  authorities 
cited  in  the  former  opinion  in  this  case,  it  can 
hardly  be  argued  that  a  Legislature  has  no  con- 
stitutional aatboritj  to  provide  that  mere  in- 
babitancr^  in  a  town  or  county  shall  not 
disqualify  one  from  sitting  as  a  Juror  to  try  a 
15771  prisoner  for  unlawfully  obtaining  money  from 
the  treasury  of  the  town  or  county.  It  has  not 
been  contended  before  us,  that  our  statute  for- 
bidding the  allowance  of  a  motion  in  arrest  of 
judgment  for  a  cause  existing  before  yerdict, 
unless  it  affects  the  jurisdiction  of  the  court, 
is  unconstitutional,  nor  that  the  rule  which 
confines  proceedings  upon  motions  in  arrest  to 
matters  apparent  upon  the  record  is  in  conflict 
either  with  the  Federal  or  state  constitution. 
We  are  of  opinion  that  there  was  no  error  in 
the  proceedings  in  the  superior  court."  150 
Mass.  834,  343. 

The  superior  court  thereupon  sentenced  the 
defendant  to  imprisonment  in  the  house  of 
correction  for  two  years  and  six  months,  and 
he  sued  out  this  writ  of  error. 

By  the  practice  in  Massachusetts,  where  a 
bill  of  exceptions  or  an  appeal  in  matter  of 
law  is  taken  to  the  Supreme  Judicial  Court, 
the  question  of  law  only  goes  to  that  court,  and 
the  record,  unless  ordered  up  by  that  court, 
remains  in  the  court  below;  and  therefore  this 
writ  of  error  was  addressed  to  the  superior 
court.  Mass.  Pub.  Sut  chap.  150,  §^  7,  12; 
chap.  153,  g  15;  McOuire  ▼.  McMachusetU,  70 
U.  8.  3  Wall  382  [18:  164];  Bryan  ▼.  Bates, 
12  Allen,  201,  205;  C<nn.  y.  8eoU,  128  Mass. 
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Me89n.  K  W.  Chaplin  and  R.  D.  Weston. 
Smith,  for  plaiiitiff  in  error: 

The  queations  raised  upon  this  writ  of  error 
are  Federal  qoestions. 

Haye9  ▼.  2fi«<n/n,  120  U.  8.  68  (80:  578); 
Bpi€9  ▼.  lUinois,  123  U.  8.  131  ^1:  80);  Strau- 
der  ▼.  Wat  Virginia,  100  U.  8.  303  (25:  664); 
Virginia  v.  Bives,  100  U.  S.  313  (25:  667);  Ex 
parte  Virginia,  100  U.  8.  339  (25:  676);  Orou 
T,  NotVi  Carolina,  182  D.  8.  131  (33:  287). 

At  the  common  law.  an  indictment  presented 
by  a  jury,  one  of  whom  is  disqualified,  is 
'•roid,  revoked  and  forever  holden  for  none." 

1  Chitty,  Crim.  Law.  307;  State  ▼.  Symonds, 
36  Me.  12S;  State  ▼.  Jacobs,  6  Tex.  99;  Willmm 
V.  State,  21  Ark.  198;  2  Hawk.  P.  C.  chap.  25, 
§  28;  United  States  ▼.  Hammond,  2  Woods, 
197. 

The  14th  Amendment  guarantees  a  proper 
grand  jury  wherever  the  institution  of  the 
grand  jury  is  the  machinery  of  prosecution. 

There  is  much  reason  in  this  common  law 
rule.  Where  a  stranser  is  sworn  and  acts 
with  the  grand  jury,  it  may  be  that  a  given 
presentment  was  made  by  twelve  voices  only 
of  which  his  was  one.  This  goes  to  the  root 
of  the  matter,  and  distinguishes  this  require 
ment  from  many  others. 

Com.  V.  Davis,  cited  in  2  Pick.  559;  Com,  v. 
Parker,  2  Pick.  550,  559;  United  States  v. 
Hammond,  2  Woods.  197;  MeQuillen  v.  StaU, 
8  Smedes  &M.  587;  Barney  ▼.  StaU,  12  Smedes 
A  M.  68;  State  ▼.  Brown,  10  Ark.  78;  StaU  v. 
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Duncan,  7  Yerg.  271;  lOtrot  r.  StaU,  9  FK 
9;  Com.  v.  Si,  Clair,  1  QratL  556;  DiofU  v. 
State,  17  Ohio,  222;  Hardin  v.  State,  22  Ind. 
347;  State  v.  CoU,  17  Wis.  ^4;StanleyT.  Siaic 
16  Tex.  557;  Finnegan  T.  StaU,  57  Ga.  427. 

This  objection  was  taken  by  a  plem  to  tha 
array  of  the  grand  jury,  and  was  taken 
ably. 

(km,  V.  Parker,  2  Pick.  559;  Com.  t. 
5  Mass.  90:  UnUed  Slates  v.  Riehardeom,  2» 
Fed.  Rep.  61;  1  Chitty,  Crim.  Law,  806  et  sef,,- 
2  Hale.  P.  C.  chap.  xxi. 

Another  essential  element  of  a  grand  sad  a 
trial  jury  is  impartialiU'. 

McOrigor  v.  Crane,  ft  Mass.  530. 

The  position  of  the  selectmen  as  acting  proa* 
ecutors  under  a  vote  of  the  town,  mad«  them 
incompetent  under  the  14th  Ameodmeot  tf> 
prepare  the  preliminary  list  of  jurors;  it  made 
them  incompetent  to  compose  in  their  indifid- 
ual  capacity,  substantantially  the  whole  towa 
meeting  held  to  revise  that  list  and  make  it 
final. 

The  fruits  of  this  action  are  seen  in  the  fact 
that  eighteen  out  of  the  twenty-three  grand  ju- 
rors were  persons  who  had  voted  for  the  pro- 
secution which  these  prosecutors  were  pronal- 
ing  before  them.  A  grand  jury  so  made  up ' 
as  to  this  defendant  a  mere  travesty  of  a 
jurv,  and  was  a  nullity. 

Richardson  v.  Welcome,  6  Cush.  881. 

When  an  objection  of  this  charader  gors  to 
the  roots  of  the  administration  of  jus"^,  it  ia 
never  too  late  to  take  it 

This  objection  was  one  of  such  gravitr  tkat 
it  could  not  be  waived. 

Hopt  V.  Utah,  110  U.  8.  574  (28:  288):  fm 
Peopk,  16  Mich.  351;  Williams  v.  Ofdo, « :sOhi» 
St.  622;  Caneemi  v.  PeapU,  18  N.  Y.  128.  £fe» 
rU  V.  PtopU,  128  UL  585;  Morgam  v.  Ptark^ 
136  lU.  161. 

If  any  state  statute  stands  in  the  way  «f  the 
plaintiff  in  error  upon  this  point,  it  is  when  tt 
operates  upon  objections  so  important  as  art 
now  made  in  conflict  with  the  14th  Amcad 
ment,  as  unduly  dogging  renoediea. 

CaOan  v.  Wtlson,  127  U.  S.  540  (82:  228). 

Even  if  this  new  question  of  fact  does  ool, 
within  the  strictest  meaning  of  the  word  ^p> 
to  jurisdiction"  it  involves  so  groa  an  inn 
propriety,  and  an  abuse  of  the  forma  of  jotticF 
so  extreme  as,  in  a  proper  exercise  of  judicial 
discretion,  to  vitiate  the  whole  prooeedinc. 

Bdson  V.  Edaon,  108  Mass.  590;  BonMm*» 
Case,  8  Coke.  212;  0€Mey  v.  Aspinw^U,  3  K 
T.  547;  Chambers  v.  CUarvater,  1  Abb.  Apfn 
Dec.  341. 

The  fact  that  eighteen  out  of  twan^-thn* 
grand  jurors  had  joined  in  the  vole  for  tht 
prosecution  which  was  being  carried  oo  befoit 
them  by  the  agents  of  their  town,  whom  they 
had  helped  to  constitute  such,  made  then, 
substantialljir.  prosecutors,  and  diaquahfled 
them.  Their  action  violated  the  ftiat  principle 
of  justice;  that  no  man  shall  beproaecotor  nd 
judge  at  the  same  time. 

This  objection  is,  like  the  objectioa  kit  r^ 
ferred  to  in  argument,  of  so  vital  a  cbafacwr 
that  it  cannot  be  waived.  It  is  Jnriadictioaal 
or  quasi- jtirisdictional,  and  may  ht  raised  st 
any  stage  of  the  cause. 

Mr,  Albert  E.  PiUalmr^.  Atty-Oca.  of 
Massachusetts,  for  defendant  in  error: 
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A  motioii  in  arrest  of  Judgment  can  be 
fnaintaioed  only  for  errors  apparent  of  record. 

PrfcaU  Y.  Tufti,  7  Mass.  209;  8tarer  v. 
White,  7  Mass.  448;  Brawn  ▼.  WMer,  6  Cusb. 
.500:  Offn.  ▼.  Edtcardi^  12  Cusb.  187;  Warner 
T.  OoUin%,  185  Mass.  86;  Sn^nyer  ▼.  Boston^  4 
I^ew  Eng.  Rep.  824»  144  Mass.  470;  StaU  y, 
Bangor,  88  Me.  592;  Btate  v.  Carver,  49  Me. 
^'JS;  Com,  ▼.  WatU,  4  Leigb,  672;  Heusa/rd  v. 
^Stettf,  13  Smedes  &  M.  261;  8taU  ▼.  I)ouglas$, 
4S8  N.  C.  500;  State  ▼.  HeywartUi  Nott  &  McC. 
812;  Coff  ▼.  Nto^,  5  Ind.  1;  United  States  ▼. 
Bamhart,  17  Fed.  Rep.  579;  Carter  ▼.  Bennett, 
56  U.  8.  15  How.  8W  (14:  727);  Bond  y.  i>w#- 
Itn  112  U.  ti.  604  (28:  885). 

Even  a  question  of  Jurisdiction,  not  appar- 
ent of  recoid,  cannot  be  first  raised  by  a  mo- 
-don  in  arrest  of  judgment  after  verdict. 

Broun  v.  Webber,  6  Cusb.  560;  Com,  ▼.  Ed- 
wards,  12  Cusb.  187;  Sawyer  v.  Boston,  4  New 
Eng.  Rep.  824,  144  Mass.  470. 

The  evidence  is  not  part  of  tbe  record,  to 
aupport  a  moUon  in  arrest;  nor  are  admissions, 
aor  statements  or  recitals  in  a  bill  of  exceptions. 

Cart^  V.  Bennett,  56  U.  S.  15  How.  354  (14: 
727);  Bond  v.  DusUn,  112  U.  8.  604  (28:  885); 
Starer  v.  WMU,  7  Mass.  448;  Warner  v.  Cot- 
Uns,  185  Mass.  26. 

It  is  plain  tbat  all  tbe  grounds  of  tbe  "plea 
of  exception  to  tbe  jurisdiction. "or  tbe  motion 
in  arrest  of  judgment,  existed  before  tbe  ver- 
dict, and,  indeed,  before  tbe  trial.  Tbey  are, 
therefore,  by  force  of  tbis  statute,  unavailable 
to  soppofl  tbe  motion  or  plea,  and  tbe  motion 
and  ptea  tie  ineffectual  to  raise  a  Federal  ques- 
tion, onlen  tbej^  affect  tbe  jurisdiction  of  tbe 
«ourt;  and  tbis  cannot  be  seriously  con- 
tended. 

Com,  V.  8mit\  9  Mass.  107;  Com,  ▼.  Parker, 
2  Pick.  550.559;  MunroeY,Brigham,  19  Pick. 
868;  Page  ▼.  Dangers,  7  Met  826;  Com,  ▼.  Ban- 
noh,  97  Mass.  214;  Crimm  v.  Chm.  119  Mass. 
828;  Com.  v.  Walsh,  124  Mass.  82;  Com,  v. 
Moran,  180  Mass.  281;  Com.  v.  Besse,  3  New 
Eng.  Rep.  295, 143  Mass.  80;  Com.  v.  Brown, 
150  Mass.  834.  841;  Holland  v.  State,  22  Ind. 
843;  Matteson  v.  Curtiss,  14  Wis.  436;  United 
States  V.  Reews,  8  Woods,  199;  United  States 
V.  Ambrose,  3  Fed.  Rep.  283;  JTopt  v.  Utah,  120 
r.  8.  430  (30:  708);  Spies  v.  lUinois,  123  U.  8. 
181  (81:  60);  Eg  parte  Harding,  120  U.  8.  782 
<80:824X 

Irregularities  and  mere  errors  in  tbe  pro- 
ceedings can  only  be  corrected  in  tbe  state 
courts. 

Kennard  v.  Lauuiana,  92  U.  S.  480  (28: 478). 

This  court  is  without  jurisdiction  unless  a 
Pedertl  question  was  seasonably  raised  and 
presented  to  the  court  below,  at  tbe  proper 
time,  in  tbe  proper  way.  Spies  ▼.  Illinois,  128 
U.  S.  181,  181  (31:  bO,  91).  And  tbis  means, 
in  such  season  that  the  court  could  deal  with 
it  effectively,  and  according  to  Its  merits  and 
to  justice. 

Brooks  Y.MissouH,  124  U.  8.  894(81:  454); 
Baldwin  v.  Kansas,  129  U.  8.  52  (32:  640); 
Montana  B,  Co.  ▼.  Warren,  187  U.  8.  848  (84: 
661);  BsWood,  140 U.  8. 278(35:505);  Spencer  y. 
Merchant.  125  U.  8.  845  (31:  763). 

Ko  Federal  question  is  ioTolved  in  tbe  judg- 
ment 

Jacks  Y,  Edena,  115  U.  8.  288  (29:  892); 
Bopkins  v.  MeLure,  188  U.  8.  880  (88:  660); 
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BeaUyY,  Benton.  185  U.  8.  244  (84:  124);  Neai 
Orleans  Water  Works  Co.  v.  Louisiana  Sugar 
Ref,  Co.  125  U.  8.  18  (31:  607);  Marrow  y. 
Bnnkley,  129  U.  8.  178  (32:  654);  Beaupre  v. 
Noyes,  188  U.  8.  397  (34:  991). 

The  court  will  examine  the  whole  opinion, 
which  is  made  part  of  tbe  record  now  before 
tbe  court,  under  the  rule,  as  a  fuller  and  more 
complete  statement  of  tbe  grounds  and  reasons 
of  tbe  decision. 

Murdoek  v.  Memphis,  86 17.  8.  20  Wall.  590 
(22:  429);  Gross  v.  United  States  Mortg,  Co,  108 
U.  8.  477  (27:  795);  McManus  v.  ^Sullivan, 
91  U.  8.  578  (23:  890);  Benaud  ▼.  Abbott.  116 
U.  8.  277  (29:  629);  Spies  y,  lUinois,  123  U.  8. 
181  (81:  80);  Montana  B.  Co,  y.  Warren,  187 
U.  8.  348  (84:  681);  Walter  A.  Wood  Mow,  ^ 
R,  Mach.  Co,  v.  Skinner,  189  U.  8. 293  (85: 193); 
Henderson  Bridge  Co.  v.  Henderson,  141  U.  8. 
679  (35:  900). 

Decision  of  state  court  is  conclusive. 

Harrison  v.  Myer,  92  D.  8  111,  116(23:606, 
607);  RenaudY,  Abbott,  116  U.  8.  277,  281  (29: 
629,  630);  Marshall  v.  Zadd,  131  U.  8.  appen- 
dix, Lxxxrx  (19: 158);  Palmer  v.  McMahon,  138 
U.  8.  660  (33:  772);  Peters  v.  Bain,  183  U.  8. 
670  (33:  696);  Detroit  v.  Osborne,  135  U.  8. 492 
(34:  260);  Union  Bank  of  Chicago  v.  Kansas 
City  Bank,  186  U.  8.  223  (34:  341);  Montana 
R,  Co.  V.  Warren,  137  U.  8.  848,  850  (84:  681. 
682);  Re  Graham.  138  U.  8.  461  (34:  1051). 

It  is  manifest  that  tbe  writ  of  error  is  taken 
for  delay  onlv. 

.  Tbe  court  has  not  usually  discussed  or  dis- 
closed tbe  reasons  which  led  it  to  tbe  conclu- 
sion that  a  writ  of  error  was  taken  fo!  Jelay. 
The  motion  is  usually  disposed  of  summarily. 

Barrow  Y.  Hill,  54  U.  8.  18  How.  54(14:  48); 
Kilbourne  v.  State  Sauings  Inst,  of  St,  Louis, 
63  U.  8.  22  How.  603  (16:  870):  Sutton  v.  Bar^ 
croft,  64 17.  8.  28  How.  820  (16:  454);  Jenkins 
Y.  Banning,  61  U.  8.  23  How.  255  (16:  580); 
Prentice  y.  PickersgiU,  78  U.  8.  6  Wall  511 
(18:  790);  Cam'MllY.  Wilcox,  7  U.  8.  10  Wall 
421  (19:  973);  Providence  Washington  Ins.  Co. 
Y.  Hutchberger,  79  U.  8. 12  Wall.  164  (20:  364); 
Hennessy  ^.Sheldon,  79  U.  8.  12  Wall.  440  (20: 
446);  Whitney  Y.  Cook,  99  U.  8.  607  (25:  446); 
Hinckley  v.  Morton,  103  U.  8.  764  (26:  458); 
The  S.  C.  Tryon,  105  U.  8.  267  (26:  1026);  The 
Alaska,  130  U.  8.  201  (82:  923);  Phelps  v.  Bd- 
gerton,  181  U.  8.  appendix  Lxxi.  (16:  749); 
Whitney  v.  Cook,  131  U.  8.  appendix  oxovn. 
(26:  560);  Gregory  Oonsol,  Minn.  Co.  Y,  Starr, 
141  U.  8.  222  (35:  715). 

Tbe  claim  that  any  Federal  question  of  any 
importance  is  involved,  or  is  available  to  tbe 
plaintiff  in  error,  under  the  circumstances  dis- 
closed by  tbe  record,  is  a  frivolous  claim. 

Micas  V.  Williams,  104  U.  8.  536  (26:  843); 
Ecans  y.  Brown,  109  U.  8.  180  (27:  898);  Cha- 
nuU  City  v.  Trader,  182  U.  8.  210  (83:  345). 

The  statute  of  Massachusetts  must  be  held 
to  be  a  leflrislative  declaration,  tbat  jurors  re- 
siding in  Nantucket,  if  otherwise  unobjection- 
able, were  competent  to  sit  in  tbe  trial. 

Com,  V.  Brown,  1  L.  R.  A.  620,  147  Mass. 
585,  592. 

Tbe  claim  tbat  be  has  been  deprived  of  any 
right  or  privilege  oonunon  to  the  administra- 
tion of  justice  is  unfounded. 

Pressor  v.  lUinois.  116  U.  8.  252  (29:  615), 
and  cases  dted. 
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Even  Jarytrialy  under  any  drcamstaBces,  la 
not  guaranteed  by  the  14tb  Amendment 

This  requirement  of  the  CoDstitution  is  met 
if  the  trial  is  bad  acoOTding  to  the  setiled  course 
of  Judicial  proceedings  as  established  l^  the 
laws  of  the  State. 

Walker  ▼.  Sautinet,  92  U.  8. 90,  98(28:  678. 
679);  Slauffhter-house  CasM,  88  U.  S.  16  WaU. 
86,  74-80(21:  894.  408.  408);  BradweU  ▼.  lUi- 
fu^if,  88  U.  a  16  Wak  180  (81:  442);  BarU- 
mey^  t.  Iowa,  80  U.  8. 18  Wall  129(21:  929); 
Mifun'  ▼.  Happer$eii,  88  U.  8.  21  Wall.  l(fe 
(22:  627);  United  8tate$  r.  OnUkehank,  92  U. 
8.  642  (28:  688);  Mugkr  ▼.  Kantae,  128  U.  8. 
628  (81:  205);  Kidd  y.  Peanon,  128  U.  8.  1 
(82:  846);  Leeper  ▼.  Texa9, 189  U.  8.  462,  467 
(85:  225.  226). 

Any  legal  proceeding  enforced  by  public  au- 
thority, whether  sanctioned  by  age  and  custom, 
or  newly  devised  in  the  discretion  of  the  legis- 
lative power,  in  furtherance  of  the  general 
public  good,  which  regards  and  preserves  these 
principles  of  liberty  and  justice,  must  be  held 
to  be  due  process  of  law. 

Hurtado  v.  Cal^fiyrnia,  110  U.  8.  616,  587 
(28:  282.  289). 

Doe  process  of  law,  under  the  6th  or  14th 
Amendment,  does  not  require  a  trial  by  an 
impartial  jury  in  the  state  courts. 

Spiee  V.  lUinoii,  128  U.  8.  181  (81:  80); 
Brooks  V.  MiuouH,  124  U.  8.  894  (81:  454). 

An  erroneous  judgment  of  a  state  court  pro- 
ceeding upon  the  principles  of  general  law 
only,  ooes  not  work  a  deprivation  of  liberty 
or  property  without  due  process  of  law. 

Marrow  ▼.  BrinkUy,  129  U.  8. 178(82:  654); 
Be  Conreree,  187  IT.  8.  624  (84:  796). 

Nor  errors  in  the  admlniatration  of  a  8tate 
statute  which  itself  ia  not  repugnant  to  the 
Constitution.  . 

Lent  V.  niUon,  140  U.  8.  816  (85:  419).^ 

Due  process  is  secured  by  laws  operating  on 
an  alike,  and  not  subjecting  the  individual  to 
the  arbitrary  exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established  prin- 
ciples of  private  right  and  distributive  justice. 

CaldtaeU  v.  Texas,  187  U.  8.  692, 697  (84:  816. 
818);  Kennard  v.  Lauisiatta,  92  U.  8.  480 
(28:  47^:  United  States  v.  Cruikshank,  92  U. 
8.  542  (28:  588);  Munn  r.  lOinois,  94  0. 8. 118. 
128  (24:  77,  88);  RUhmond.  F.  db  P.  R.  Co.  v. 
Bie/tmond,  96  U.  8.  521,  529  (24:  784,  787); 
Cross  V.  United  States  Mortg,  Co.  106  U.  8.  477, 
489(27:  795.  799):  Bagar  v.  Reclamation  DisL 
No.  108,  111  U.  8.  701,  707(28:  569,  571);  Bead 
Y.  Amcskeag  Mfg.  Co.  118  U.  8.  9,  26(28:  889, 
895);  Provident  8av.  Inst.  v.  Jersey  City,  118  U. 
8.  506  (28:  1102);  Kentucky  Railroad  Tax 
Cases,  115  U.  8.  821(29:  414);  Missouri  Pac.  B. 
Co.  V.  Bumes,  115  U.  8.  512  (29:  468);  Camp- 
heU  T.  Bolt,  115  U.  8.  620(29:  488);  Spencer  v. 
Merchant.  125  U.  8.  845  (81:  768):  Missouri 
Pac.  B.  Co.  V.  Maekey,  127  U.  8. 205(82:  107); 
Walston  V.  Netin,  128  U.  8.  578  (82:  544); 
Minneapolis  db  SL  L.  B.  Co.  y.  BeekwOh,  129 
U.  8. 26  (32:  685);  Cross  y.  North  Carolina,  182 
U.  8.  181.  140  (88:  287.  290):  EiUnbecker  y. 
Plymouth  Couniu,  184  U.  8.  81  (88:  801);  Be 
KemmUr,  186  U.  a  486.  448  (84:  519,  524); 
York  Y.  Texas,  187  U.  8.  15  (84:  60^;  Bolden 
V.  Minnesota,  187  U.  8.  488  (84:  784);  Be  Con- 
wrse,  187  U.  8.  624  (84:  796);  Catd/weU  v. 
Texas,  187  U.  8.  692  (84:  816):  KaulTman  y. 
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WooUers,  188  U.  8.  285  (84:  968>;  Letper  v. 
Texas,  189  U.  8. 462(85:  225);  BeMdmmimg.  I» 
U.  8.  804  (85:  264). 

The  14th  Amendment  guarantees  only  tba 
equality  of  dtizent  among  themaelvea. 

United  States  v.  CruikSiank,  92  U.  8.  541. 
555  (23:  588.  592);  Missouri  y.  Xmws.  101 U.  a 
22  (25:  989). 

Legislation  which,  in  carrying  out  a  pohfie 
purpose,  ia  limited  in  its  application,  if  witUa 
sphere  of  its  operation  it  affects  alike  ail 
persons  similarly  situated,  ia  not  within  ths 
amendment 

Barbier  y.  ConnoUy,  118  U.  &  27  (28:  •8^; 
Soon  Hing  v.  Crowley,  113  U.  &  7(tt(38:  1145). 
Minneapolis  db  St.  L  B.  Os.  y.  BKJm'fh^  1» 
U.  8.  26  (82:  585). 

Mr.  Justice  Chray*  delivered  the  opiaioB  of 

the  court: 

In  order  to  give  this  court  Jurisdicckiii.  ns- 
dei  section  709  of  the  Revised  8tatutee.  to  re- 
view on  writ  of  error  a  decision  of  the  bigbest 
court  of  a  8tate  against  a  title,  right,  privilegt 
or  immunity  claimed  under  the  OonttitutioQ  of 
the  United  States,  it  must,  as  observed  by 
Chitf  Justice  Waits  in  Spies  y.  BUnois,  *'tp- 
pear  on  the  record  that  such  title,  right,  priv- 
ilege or  immunity  was  *roecially  set  up  or 
daimed'  at  the  proper  time  in  the  proper 
wav."    128  U.  S.  181, 181  [31:  80,  91]. 

in  the  case  at  bar,  the  only  ffround  oo  whic^ 
it  has  been  arjcued  that  the  Todcment  of  the 
Supreme  Jumcial  Court  of  HiMichiiwm 
should  be  reversed,  is  that  the  plaintiff  ii 
error  has  been  deprived  of  his  liberty  without 
due  process  of  law.  In  Tiolation  of  the  14Lh 
Amendment  to  the  Constitution  of  the  Uoited 
States,  because  the  grand  jury  by  whidi  he 
was  indicted,  and  the  traverse  jury  bv  whiea 
he  was  tried  and  convicted,  were  wbnUy  ocms- 
posed  of  inhabitants  of  the  town  sod  cooDty 
of  Nantucket,  which  the  indictment  charged 
him  with  intending  to  defraud;  sod  because 
the  selectmen  of  the  town,  who  prepared  the 
jury  list,  and  took  the  principal  part  In  draw- 
ing the  jurors,  where  at  the  same  tioM  activ»^ 
ly  promoting  this  prosecution. 

No  objecUon  that  the  proceedioca  were  la 
violation  of  the  Ck)nstitution  of  Uie  Uoitrd 
States  was  taken  in  anv  form,  either  exprefslj, 
or  by  any  possible  inierence  or  impocatkw, 
before  verdict. 

Nor  was  any  such  objection  duly  pffsented 
afterwards.  In  Massachusetts,  as  elsewhcft, 
the  errors  suggested  could  not  be  availed  of  bf 
motion  in  arrest  of  judgment,  unless  appeaHag 
on  the  face  of  the  ncotd.  Cotm.  v.  Edwards^ 
12  Cush.  187;  Carter  v.  Bennett.  66  U.  a  IS 
How.  854  [14:  727].  And  by  the  staUHei  of 
the  State,  the  defendant  was  not  entitled,  after 
verdict,  to  object  to  the  qualiflcatk»s  of  tbs 
jurors,  or  to  any  irregularity  in  drawing  Ihea; 
nor  could  he  move  in  arrest  of  lodgmeBt  for 
any  cause  existinc  before  verdict^  and  sot 
affecting  the  jurisdiction  of  the  court  Uses, 
Pub.  SUt.  chap.  170,  ^  89.  40;  <^u».  214, 
§  27.  The  objections  taken  did  not  affect  tbs 
jurisdiction  of  the  court  in  which  the  plaiatiff 
In  error  was  indicted  and  convicted,  but  oolv 
the  regularity  of  the  proceedinn  in  obtaiDiac 
the  grand  and  traverse  jurors.  Sx  parts  Bert- 
»n(7.120  U. A. 7A9  [80:8241.    The  anomakMis  *-e3- 
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oepUon  to  the  Jurisdiction,"  filed  after  verdict, 
was  held,  and  rightly  held,  by  the  state  court 
to  be  DoUdng  bat  a  motion  in  arrest  of  judg- 
ment under  another  name. 

The  judgment  of  the  highest  court  of  the 
State  was  pot  upon  the  nound  that  these  ob- 
jections -were  not  open  after  ?erdict,  independ- 
ently of  the  opinion  of  that  court  that  the 
obiectioiiB  bad  no  merits.  As  that  ground  was 
lafflcient  to  support  the  judgment,  no  Federal 
qoestioD  ia  involyed,  and  Uiis  court  has  no 
joiisdicticm.  The  case  cannot  be  distinguished 
iQ  principle  from  Batdtoin  y.  Kansas,  129  U. 
S.  52  rSS:  640]. 

Writ  <iff  error  dismissed  for  want  of  jtirisdic- 
Uo/L 


ARTHUR  W.  WENDETT.  Appt., 

V. 

THE  UNION  MUTUAL  LIFE  INSUR- 
ANCE   COMPANY  of   Maine. 

(Bee  B.  C  Reporter^  ed.  681-C84.) 

WJien  ta2e$  pauaNe  on  foreclosure  saU—attor- 
^      nay's  retainer. 

\.  Upon  the  foredosore  of  a  deed  of  trust  which 
proTlded  for  the  payment  out  of  the  proceeds  of 
tU  moDeTS  adyaoced  for  taxes,  the  mortgagee  is 
entitled  to  be  paid  the  sums  paid  by  him  to  eztin- 
gaSA  tax  tHles  and  Is  not  obliged  to  contest  them, 
wlwre  ft  was  obUgatory  on  the  mortgaffor  to 
paytbetaxea 

1  Where  no  express  agreement  to  pay  an  attor- 
ney a  retainer  is  proyed,  an  agreement  Is  not  to 
betaipUed  to  pay  a  retainer  for  serylces  which 
■reneyer  performed. 

[No.  258.] 

Argued  March  SI,  and  April  1,  1899.    De- 
cided AprQ  18, 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Illinois,  in  an  action  to  foreclose  a  deed 
of  trust  allowing  the  plaintiff  for  sums  paid  by 
bim  for  tax  titles  of  ue  land  and  allowing  de- 
fendant a  certain  sum  for  professional  serylces. 
Afirmed. 

The  facts  are  stated  In  the  opinion. 

Meters,  W.  0.  Ooudy  and  Arthur  W. 
^iidett»  for  appellant: 

The  tax  Utlea,  sales,  and  deeds  were  unlaw- 
ful, nuU  and  yoid  for  want  of  the  statutory 
notioe,  etc.,  to  the  occupants  of  the  property 
in  possession  etc 

QegeyV  NiehoU,  185  lU.  128;  Hughes  y. 
Gsme,  185  in.  519^29;  Gage  y.  Bani,  141  U. 
a  844-857  (85:  776-781). 

The  tax  titles  held  by  Gage  not  being  liens, 
or  incumbrances,  they  did  not  impair  the  secu- 
rity, nor  endanger  the  title;  consequently  the 
ootlay  for  the  purchase  of  them  was  unneces- 
■uj  and  not  authOTized  by  the  trust. 

Jooes.  Mortg.  pp.  597, 1080, 1081, 1084, 1184; 
^UUams  y.  Toumsend,  81  N.  Y.  411;  AtuHiter 
y.WeH,  28  N.  J.  £q.  861;  Burnet  y.  Dmnts- 
K  5  Johns.  Ch.  85, 1  L.  ed.  999:  Anthony  y. 

'Son.— As  to  saii  of  lands  for  taxes;  strict  cotri- 
PUonoe  wiihstaiute  necessary^  see  note  to  Williams 
▼.Peyton,  4:  618. 

Ah  to  wken  taxen  iOtifaUu  assessed  can  be  4teovered 
^'ocllt.  teenote  to  Enklne  y.  Van  Aradale.  21: 68. 


Anthony.  28  Ark.  479;  Dale  y.  JPBvers,  2 
Cow.  118;  BapdyeT.  Prinee,  4  Hill,  119. 

Neither  Qage  claiming  under  tax  deeds  and 
titles,  nor  the  company  as  his  assignee,  is  enti- 
tled to  actiye  relief  in  a  court  of  equity,  even 
though  the  tax  deeds  were  regular  and  legaL 

Oage  y.  Bani,  141  U.  8.  80-857  (85:  776- 
781);  Maier  y.  Oook,  10  L.  R.  A.  292, 185  HI. 
190. 

The  taxes,  haying  been  satisfied  by  the  sales, 
were  extinct,  and  were  not  a  lien,  charge,  or 
incumbrance  on  the  mortgaged  property;  and 
neither  Gkige,  nor  the  company  as  his  assignee, 
could  claim  reimbursement  from  the  land* 
owner,  the  mortgagor,  nor  from  the  State. 

Smith  y.  PreM.  188  HI.  814. 

The  irregularities  of  the  tax  deeds,  not  be- 
ing merely  technical,  but  the  deeds  hayins 
been  procured  by  Gage  by  means  of  false  a^ 
fldayits  and  fraudulent  practices,  import  moral, 
and  eyen  criminal,  obliquity. 

Ames  y.  Afoir.  188  U.  8:  806  (84:  951). 

The  court  had  not  jurisdiction  in  a  chancery 
foreclosure  to  deal  with  the  tax  titles,  or 
claims,  or  with  the  holder  of  them. 

Qage  y.  Perry,  98  HI.  176;  Bosarth  y.  Land- 
ers, 118  HI.  184;  McAlpin  y.  Ziteer,  8  West. 
Rep.  845, 119  HI.  278;  Kineiey  y.  Scott,  2  New 
Eng.  Rep.  802.  58  Vt.  470. 

It  is  only  when  actiye  relief  is  sought  in 
equity  against  the  tax  title  holder  that  the  own- 
er is  required  to  repay  the  taxes  ano  ^>sts  as 
an  equitable  condition.  But  that  is  not  this 
case. 

Miller  y.  Oook,  10  L.  R.  A.  292, 185  HI.  190. 

Under  these  circumstances  this  company 
stood  in  a  relation  of  trust  towards  the  mort- 
gagor; and  their  conduct  in  the  matter  in 
question  is  inconsistent  with  good  faith,  and 
with  their  duty  in  that  relation. 

Keith  y.  Kellam,  85  Fed.  Rep.  247;  Moore  y. 
Titman,  44  HI.  867. 

It  was  error  to  adopt  and  confirm  the  master's 
report.  The  master  exceeded  his  authority  by 
the  terms  of  the  reference,  which  restricted  him 
to  the  truth  of  the  bill,  and  the  amount  due  on 
the  note,  and  did  not  direct  him  to  report  con- 
clusions as  to  the  matters  of  defense  t.  «.,  the 
questions  as  to  the  alleged  outlay  to  €kige.  and 
the  claims  for  professional  seryices.  These 
were  judicial  questions  which  the  court  could 
not  delegate  to  its  ministerial  ofilcer. 

De  Leuw  y.  Neelf/,  71  HL  478-475;  Mosier  y. 
Norton,  88  HI.  525. 

Messrs.  P.  S.  Groaaeop  and  J.  H.  Drum- 
mond,  for  appellee: 

Windett,  bi^ving  taken  no  steps  to  pay,  com- 
promise, or  redeem  from  the  Chige  tax  title,  or 
to  indemnify  the  appellee  against  loss  to  its  se- 
curity arising  Uierefrom,  cannot  now  deny  the 
rightfulness  of  appellee's  purchase  thereof, 
such  purchase  hsying  been  made  two  vears 
after  he  was  requested  to  remoye  the  doud, 
and  it  appearing  that  such  purchase  was  made 
in  the  exercise  of  a  reasonable  judgment  there- 
on. 

WiUiams  v.  Hilton,  85  Me.  547;  Bates  y. 
Pet^s  Sav.  d  L.  Asso.  42  Ohio  8t.  655;  SkiU 
ton  y.  Roberts,  129  Mass.  809;  2  8utherland, 
Dam.  p.  818,  814;  8  Washburn,  Real  Prop. 
(4th  ed.)  495,  496;  Kelseyv.  Remer,  48  Conn. 
129;  Almy  y.  Hunt,  48  HI.  45;  1  Jones,  Mort 
858;  Wright  y.  Langley,  86  UL  881. 
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The  amount  fixed  by  statute  as  necessaiy  to 
redeem  fiom  sacb  taxes,  and  assessments,  and 
tax  sales  exceeded  the  amount  actually  paid  by 
the  appellee  and  charged  up,  by  seyeral  thous- 
•nd  dollars. 

Peoria,  D.  d  B.  B.  Go.  t.  PoopU,  8  West 
Rep.  568,  116  111.  401;  Starr  &  Curtis'  Ann. 
Stat  ch^.  120,  ^  226;  Ransom  v.  Henderson, 
1  West  Rep.  686, 114  HI.  582;  Gage  v.  Busse. 
102  III  592;  QageY.  Pertie,  14  West.  Rep.  871, 
124  DL  602. 

The  notices  required  by  the  statute  to  bar 
the  right  of  redemption  and  validate  the  deed 
as  conveying  an  absolute  title  were  in  fact 
served.  The  amounts,  therefore,  paid  by  the 
appellee  for  the  tax  deeds  were  absolutely 
ess>eDtial  to  the  protection  of  its  security. 

Caiman  v.  Shattuek,  62  N.  Y.  848. 

There  is  no  such  thing  in  law  as  a  contract 
to  pay  a  retainer  in  cases  in  which  no  service 
has  yet  been  rendered  or  called  for. 

Clendinen  v.  Black,  2  Bail.  L.  488. 

Mr,  Justice  Qra,y  delivered  the  opinion  of 
the  court: 

This  was  a  bill  in  equity  by  a  corporation  of 
Maine  against  a  citizen  of  Illinois  to  foreclose 
a  deed  of  trust,  in  the  nature  of  a  mortgage, 
of  land  in  Chicago,  made  by  the  defendant  to 
the  plaintiff  on  July  12,  1869,  to  secure  the 
payment  of  his  note  of  that  date  for  $7,500, 
payable  in  five  years,  with  interest  at  the  rate 
of  eight  per  cent;  and  containing  covenants 
that  the  premises  were  "free  and  clear  of  all 
liens  and  incumbrances,"  and  that  the  mort- 
gagor would  "in  due  season  pay  all  taxes  and 
assessments  on  said  premises,  and  exhibit  once 
a  year  receipts  of  the  proper  persons  to  said 
party  of  the  second  part,  showing  payment 
thereof;*^  %nd  a  power  to  sell  on  any  breach  of 
condition,  and  out  of  the  proceeds,  after  pay- 
ing all  expenses,  'including  all  moneys  ad- 
vanced for  taxes,  insurance  or  other  liens  and 
assessments,  with  the  interest  thereon  at  the 
rate  of  ten  per  cent  per  annum  from  the  date 
of  payment,  all  which  advances  shall  be  se- 
cured by  this  trust,"  to  pay  the  principal  and 
interest  of  the  note  to  the  mortgagee,  and  any 
surplus  to  the  mortgagor. 

This  bill  was  filed  February  10, 1882,  after 
default  in  payment  of  raincipal  and  interest  of 
the  mortgage  debt.  The  master,  to  whom  it 
was  referred  to  state  the  account  between  the 
parties,  reported  that  there  was  due  to  the 
plaintiff  the  sum  of  $20,556.11.  The  defend- 
ant excepted  to  the  master's  report  in  two  re- 
spects; and  appealed  from  a  final  decree  ren- 
dered for  the  plaintiff  in  accordance  with  that 
report. 

1.  The  defendant  failed  to  pay  the  taxes  as- 
sessed on  the  land  from  1869  to  1879,  and  the 
land  was  sold  and  convQred  for  nonpayment 
of  these  taxes  to  Asahel  Gase.  The  plaintiff's 
president  urged  the  defendant  to  redeem  the 
land  from  the  tax  sales  (as  he  might,  under  the 
Revised  Statutes  of  Illinois,  chap.  120,  §  210, 
by  paying  the  amounts  for  which  the  land 
was  sold,  with  interest  at  the  rate  of  ten  per 
cent,  and  certain  penalties),  and  told  him  that 
otherwise  the  plaintiff  would  be  obliged  to  take 
steps  to  protect  itself.  The  defendant  prom- 
ised to  pay  the  taxes  and  interest,  but  insisted 
that  the  tax  deeds  were  void,  for  want  of  pre- 


vious  notice  to  the  tenanta  of  Game's . 
as  required  by  chap.  120,  g  2lC  of  the 
statutes.  The  defendant  never  paid  tbe  taica^ 
or  took  any  steps  towards  redeerainr  the  land. 
After  waiting  two  years,  the  plaintnf,  ca  Am- 
gustl,  1881,  bought  in  Gage's  tax  titles  lor  the 
sum  of  $3,750,  which  exceeded  die  mawaat  of 
unpaid  taxes  and  interest  by  tbe  som  of  $W 
only,  equal  to  a  very  small  part  of  tbe  poa]- 
ties  accrued.  The  master  allowed  tbe  ptstedff 
this  sum  of  $8,750,  with  interest  at  the  me  of 
ten  per  cent,  amounting  to  $1,809.94. 

Tbe  defendant  argued  that  the  pbJntiff  ooold 
not  be  allowed  for  the  taxes,  becmuae  ther  had 
been  extinguished  by  the  tax  sales  and  deeds; 
and  could  not  recover  on  the  tax  titles,  becsoK 
they  were  void,  and  because  equity  woukl  not 
enforce  them. 

But  the  plaintiff  did  not  set  up  the  tax  drak 
as  a  ground  of  suit,  but  only  as  evidence  of 
clouds  upon  his  title,  arising  out  of  the  mort- 
gagor's own  neglect  to  pay  the  taxe&  It  is  it 
least  doubtful,  upon  the  evidence,  wbetbfr 
Gkige  did  not  give  notice  to  the  tenants  of  tbe 
tax  sales;  and  there  is  no  evidence  whatever  of 
any  invalidity  in  the  taxes,  the  aalea  or  the 
deeds,  in  any  other  respect.  In  this  state  of 
things,  the  mortgagee  whs  not  bound  to  tak? 
the  risk  of  contesting  the  tax  titles,  and  the 
sums  paid  to  extinguish  those  titles  were  ra 
sonable  expenses  chargeable  to  the  mortgi^ 
by  tbe  terms  of  tbe  mortage. 

2.  Tbe  defendant,  who  is  an  attorrev  at  law, 
claimed  by  way  of  set-off.  tbe  som  of  $3,500  (or 
professional  services,  and  tbe  further  som  of 
$5,000  for  a  general  retainer  by  reaaoa  of  tie 
president  having,  as  the  defendant  testifled, 
said  that  he  "wished  to  engage  him  profeanoa 
ally  in  behalf  of  the  company  with  referesot 
to  fifteen  or  twenty  cases,  litieated  or  coapll- 
cated  cases,  growing  out  of  their  foredosoR 
proceedings  and  cUims  upon  property." 

Tbe  master  allowed  the  defendant  the  sota 
of  $600  for  professional  services  actuallj  rea- 
dered,  and  the  evidence  does  not  satisfy  m  thsi 
they  were  worth  more. 

The  plaintiff's  claim  for  a  retaiDer  for  sovi- 
ces  in  suits  to  be  brought  in  the  future  wn 
rightly  disallowed  by  the  master.  No  expm 
agreement  to  pay  a  retainer  was  proved,  aad 
an  agreement  to  pay  a  retainer  for  senrksi 
which  are  never  performed  ia  not  lo  be  ir^ 

Decree  a  flrmetL 


WILLIAM  CRAWFORD,  Afpi^ 

e. 

CHARLES  A.  NSAU 


CHARLES  A.  KEAL,  Appt, 

JOHN  A.  CRAWFORD  R  Ak 

(See  &  OL  Reporter's  ed.  n&^MU 

Asiignment  of  demand  to  ptfa  U,  8.  emti 
jnriedietion— transfer  ^hem  fta^dukiU  as  h 
ereditnrs -good consideration   hmrdtn  ^prs^ 

Nora.— Tllat  aasianmmt  is  wold  for  wmd  ¥ 
change  of  posM«itofi«  see  noie  to  Brooks  V.  Maftw^ 
6:48. 
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—date  deeinon— findings  cfmcuier,  when  pre- 
turned  ecTreet—fraud  in  fact — separate  tram- 
fen, 

L  Where  the  assfffnmeot  of  a  jadgment  It  floti- 
tioua»  oDlj  for  the  purpose  of  enabling  the  plain- 
tiff Co  eue  In  the  United  States  Olrcnlt  Court,  and 
he  is  onlj  a  nominal  party,  the  objection  that  the 
MBignor  could  not  himself  bring  the  suit  in  that 
taart  Is  Talld;  but  If  the  assignment  is  absolute 
and  tfansfers  all  the  assignor's  interest  for  good 
oonalderation.  it  Is  no  objection  to  the  Jurisdic- 
tion of  that  court,  that  one  of  the  motiyes  of  the 
transfer  was  to  enable  the  assignee  to  bring  suit 
in  the  United  States  court, 
t  A.  ooUuslTe  transfer,  pladng  the  property  of  a 
debtor  out  of  the  reach  of  his  creditors,  while 
tecoring  to  him  its  beneficial  enjoyment  is  void 
as  to  creditors,  yet  an  insolvent  debtor  may  pre- 
fer a  creditor,  even  though  the  latter  has  knowl. 
etlge  of  such  insolvency  and  the  elfect  of  the 
preferenoe  be  to  delay  his  other  creditors.  If  the 
transaction  was  in  good  faith,  and  made  with 
the  intention  of  paying  the  preferred  debt,  and 
without  any  secret  trust. 
1  The  extinguishment  of  an  existing  Indebted- 
neei  is  a  valuable  consideration  for  a  purchase 
made  in  good  faith. 
4.  Tlie  Imrden  of  showing  that  a  deed  of  a  debt- 
or's real  property  is  void  as  to  creditors,  is  upon 
the  attacking  creditor;  but  where  the  fraudulent 
latent  on  the  grantor*s  part  is  made  out  and  the 
circumstaiK^es  are  suspicious,  the  grantee  must 
show  that  he  has  paid  value,  and  if  he  does,  it 
most  then  appear  that  the  grantee  had  notice  of 
the  fraud. 
1  This  court  accepts,  as  controlling,  the  construc- 
tion given  by  the  highest  court  of  a  State  to  a 
statute  of  the  State  against  fraudulent  convey- 
iDoes. 
4  Where  a  cause  Is  referred  to  a  master  to  take 
the  testimony  and  report  his  finding  of  fact  and 
coodusioDS  of  hiw,  and  the  court  below  concur 
in  his  findings  and  conclusions,  they  are  to  be 
taken  as  presumptively  correct,  and  unless  there 
to  some  obvious  error  or  serious  mistake  therein, 
the  decree  should  be  permitted  to  stand. 
7.  Where  a  debtor  transfers  to  one  of  his  creditors 
bts  mill  and  his  residence,  the  employment  of  the 
former  by  the  latter  to  run  the  mill  at  a  fixed 
compensation  per  month  and  the  use  of  the  rest- 
dBQce,  does  not  necessarily  render  the  transac- 
tion fraudulent  In  fact. 
1  A  transaction  void  In  pert  for  fraud  In  fact  Is 
entirely  void,  but  two  separate  transfers  by  a 
ddMor  to  separate  creditors  are  not  both  neces- 
mily  void  because  one  of  them  Is. 
[Nos.  l»a,  278.] 
Argued  March  SI,  189£.  Decided  April  18. 1892, 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of  Ore- 
gon, io  a  suit  to  set  aside  certain  conveyances 
of  real  property  made  by  the  defendant,  James 
H.  Foster,  to  tbe  defendants  Jobn  A.  Craw- 
ford, William  Crawford,  and  Asbby  Pearce, 
ts  fiaudulent  and  void  against  the  complain- 
ant, Charles  A.  Neal,  and  other  creditors  of 
«aid  Foster.  The  decree  dismissed  tbe  suit  as 
to  the  defendants,  Jobn  A.  Crawford  and  Ash- 


by  Pearce  and  set  aside  the  conveyance  by 
Foster  to  William  Crawford  and  diluted  the 
sale  of  tbe  property  included  in  that  convey- 
ance and  tbe  application  of  tbe  proceeds  to  the 
satisfaction  of  tbe  judgments  held  by  com- 
plainant and  tbe  costs,  and  then  to  tbe  satis- 
faction of  other  Judgments.  Affirmed, 
See  aame  case  oelow.  86  Fed.  Rep.  29. 

Statement  by  Mr.  Chief  Juetiee  Fuller: 

This  was  a  bill  filed  by  Charles  A.  Neal  in 
tbe  Circuit  Court  of  tbe  State  of  Oregon  for 
tbe  county  of  Linn,  July  1,  1886,  ajs^ainsi 
James  H.  Foster,  John  A.  Crawford,  Wuliam 
Crawford,  AsbbyPearce,  Jobn  H.  Baltimore, 
J.  L.  Liles,  E.  Walden,  and  W.  H.  Goltra, 
and  subsequently  removed,  on  tbe  application 
of  tbe  complainant,  to  tbe  Circuit  Court  of  tbe 
United  States  for  tbe  District  of  Oregon.  Tbe 
bill  was  in  tbe  nature  of  a  creditor's  bill,  seek- 
ing to  set  aside  certain  conveyances  of  real  (and 
some  personal)  property  bv  tbe  defendant 
James  H.  Foster  to  tbe  defendants  Jobn  A. 
Crawford,  William  Crawford,  and  Asbby 
Pearce,  upon  tbe  ground  that  they  were  made 
to  binder,  delay,  and  defraud  tbe  complainant 
and  certain  or  tbe  defendants,  as  judgment 
creditors  of  tbe  said  Foster.  Complainant 
was  a  citizen  of  tbe  State  of  Illinois  and  de- 
fendants were  citizens  of  tbe  State  of  Oregon, 
and  complainant  claimed  as  tbe  assignee  of 
two  judgments,  tbe  first  rendered  in  tbe 
state  circuit  court,  March  8,  1886.  in  favor 
of  Sibson,  Quackenbusb  &  Co.,  for  $14,087.87, 
with  costs  and  interest,  and  tbe  second,  ren- 
dered in  tbe  same  court  and  on  tbe  same  day, 
in  favor  of  W.  C.  Noon  &  Co.,  for  tbe  sum  of 
$1,920:85  with  interest.  Tbe  defendants  Gol- 
tra, Walden,  Liles,  and  Baltimore  were  also 
judgment  creditors  of  Foster. 

iuiswers  and  replications  having  been  filed, 
tbe  cause  was  referred  to  a  master  to  take  tes- 
timony and  to  report  bis  findings  of  fact  and 
conclusions  of  law  thereon. 

Tbe  master  found  tbe  various  judgments, 
and  that  execution  bad  been  issued  and  re- 
turned unsatisfied  upon  those  in  favor  of  Sib- 
son, Quackenbusb  &  Co.  and  W.  C.  Noon  & 
Co.;  that  Foster  was  insolvent  on  February  6, 
1884,  and  bad  so  continued  suice  that  time, 
and  bad  no  property  out  of  which  tbe  iudg- 
ments  of  complainant  and  tbe  other  creditors 
could  be  satisfied;  that  on  February  6,  1884, 
Foster  conveyed  to  Jobn  A.  Crawford  certain 
parcels  of  real  estate  numbered  from  one  to 
live,  and  certain  personal  property,  and  to 
William  Crawford  another  parcel  of  real  estate 
known  as  the  "brick  store  property,"  numbered 
six,  and  that  on  February  7,  Foster  conveyed 
to  Asbby  Pearce  a  certain  other  parcel  num- 
bered seven,  and  a  small  amount  of  personalty; 
and  that  the  parties  to  these  transfers,  at  the 
time  they  were  made,  agreed  upon  tbe  prices  ol 
the  property,  which  aggregated  $79,000. 

'That  at  tbe  time  of  tbe  transfer  tbe  said 
several  parcels  of  property,  real  and  personal. 


<lepeiid{}i(r  on  parties  and  fwfdenee,  see  note  to  Bm- 
^  ▼.  Oreenouffh,  1:  WO. 

^Va  eolorohle  ecnveyancee  to  enable  mM  to  be 
^'ftniffht-  motive  of  troMfer;  uhen  no  ottfeetion;  eou^ 
vom;  rtttdenee  €f  ateignor.  see  note  to  McDonald  v. 
fl«Mlley,7:aW. 


A»  tojuriedkitUmof  UnUed  States  Supreme  Ontrti 
itisfor  state  courts  to  construe  their  oum  statutes; 
Supreme  Court  uHU  not  reoiew  their  decisions  except 
when  especiaUy  authorized  by  statute^  see  note  to 
Oommeroial  Bank  of  Ginoinnati  v.  Buolrlngham, 
12:  IW. 
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[588] 


80  traosferred  by  Foster  to  J.  A.  Crawford, 
were  fairly  aod  reasonably  worth— 

Tractfl  1  and  2 $80,000 

••     8 2,500 

••     4 500 

Tracts 8,000 

Book  accounts 8,000 

Grain  sacks 8.000 


Total $42,000 

The  property  conveyed  to  William 
Crawford  at  the  time  of  the  transfer 

was  actually  worth 18,000 

The  real  property  conveyed  to  Ashby 
Pearce  was  at  the  time  of  the  trans- 
fer actually  worth $8,500 

And  the  personal  property....     700 


Total 


4,200 


$64,200 

The  master  further  found — 

••XVin.  That  in  1867.  J.  H.  and  John 
Foster  were  partners  in  a  mercantile  business 
under  the  firm  name  of  J.  H.  Foster  &  Co., 
and  in  that  year  bought  the  Masnolia  mill 
from  Wnu  Crawford  for  $16,000,  psjing 
$6,000  cash  and  executing  five  notes  for  $2  000 
each,  of  date  July  20tb,  1867.  These  notes 
were  secured  by  a  mortgage  on  the  mill  prop- 
ertv  and  a  brick  store,  which  mortgage  was 
duly  recorded. 

"That  in  1876,  J.H.  Foster  bought  out  John 
Foster's  interest  in  the  mills  and  business  and 
assumed  all  the  debts  and  liabilities  of  J.  H. 
Foster  &  Co.,  and  thereafter  individually  con- 
tinued the  business  under  the  same  firm  name. 

"  That  the  business  of  the  Crawfords  with 
J.  H.  Foster  was,  for  a  considerable  time, 
conducted  under  the  name  of  Crawford  Bros., 
and  was  transacted  by  John  A.  Crawford, 
who  was  the  agent  and  representative  of  Wm. 
Crawford. 

••  That  on  or  before  the  6th  day  of  February, 
1884,  J  Q.  Foster  was  owing  said  J.  A.  Craw- 
ford on  notes  and  accounts  for  money  lent  and 
water  rent  the  sum  of  i27,788,  which  was  then 
due  and  unpaid,  and  that  at  the  time  said  J. 
A.  Crawford  was  also  liable  as  surety  for 
$16,000  or  thereabouts,  upon  indorsements 
which  he  had  made  for  the  accommodation  of 
said  Foster. 

*'  That  on  said  6th  day  of  February,  1884, 
•aid  J.  A.  Crawford,  as  a  part  of  the  consider- 
ation for  said  transfer,  executed  and  delivered 
to  J.  H.  Foster  his  note  for  $10,000,  with  the 
understanding  that  said  Foster  should  hold 
aaid  note  as  a  security  that  said  Crawford 
should  perform  a  verbal  agreement  then  made 
between  said  J.  A  Crawford  and  said  Foster, 
to  the  effect  that  said  Crawford  should  pur- 
chase the  wheat  of  or  satisfy  divers  persons 
wbo  held  warehouse  receipts  of  said  Foster  for 
wheat  stored  by  them  with  said  Foster  in  bis 
warehouse,  and  which  wheat  Foster  had  con- 
verted to  bis  own  use.  to  the  amount,  in  all,  of 
about  20,000  bushels*  and  save  said  Foster 
harmless  therefrom. 

**Tbat  said  J.  A.  Crawford  then  agreed  with 
said  Foster  that,  as  a  part  consideration  for  the 
transfer  of  said  j>roperty,  he  would  assume  and 
pay  the  said  $16,000  for  which  be  was  security 
for  said  Foster  as  aforesaid. 
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*'  That  all  of  said  indebtedness  of  aaid  J.  H. 
Foster  to  said  J.  A.  Crawford  was  at  tbe  dale 
of  said  transfer  surrendered  to  said  Foeter  aad 
canceled,  as  a  part  of  the  consideratioo  for 
said  property  so  deeded  and  timniferred  a* 
aforesaid,  and  that  said  Crawford  bas  naoe 
taken  up  and  canceled  said  wheat  rec^pta  aod 
satisfied  said  note  of  $10,000,  and  has  sace 
said  6th  day  of  February,  1884,  pud  said 
debts  on  which  he  was  security  for  said  Foitrr 
and  caused  the  same  to  be  canceled  as  to  said 
Foster. 

"  That  the  purcbase  of  aaid  property  ftoa 
said  J.  H.  Foster  by  J.  A.  Crawford,  as  afnr^ 
said,  was  made  in  good  faitb,  and  tLoi  full 
value  was  paid  therefor. 

"  That  the  defendant  Ashby  Pearoe  was  aa 
accommodation  maker  only  of  the  note  to  J. 
H.  Foster  &  Co.  which  said  Pearoe  aftervard 
paid  to  John  Conner;  that  at  the  date  of  tbe 
transfer  by  J.  H.  Foster  to  »M  Piearcc  as 
aforesaid  said  Foster  was  indebted  to  Pearoe 
in  the  amount  of  said  note  ao  paid  by  Pearoe 
as  surety  for  Foster,  said  note  was  for  $5.«09: 
that  the  purchase  of  said  property  by  Peaxre 
was  in  good  faitb,  and  that  more  Uiaa  foil 
value  was  paid  therefor. 

"That  on  the  said  6th  day  of  February, 
1884,  said  J.  H.  Foster  was  not  indebted  to 
William  Crawford;  that  the  mortga;>e  referred 
to  in  finding  XVEDL  was  prior  to  ll»  iatii£ao> 
tion  on  the  record,  which  took  place  'm  lbs 
81st  of  July,  1888,  paid  in  full;  that  aaid  mofV 
gage  was  satisfied  of  record  by  Wm.  Crawford 
on  the  last  mentioned  date;  that  no  valid  con- 
sideration for  the  transfer  of  tbe  brick  block 
to  said  Crawford  by  said  Foster  paaaed  tnm 
said  Crawford  to  said  Foster;  that  said  con- 
veyance of  said  brick  building  by  said  F^eter 
to  said  Crawford  was  a  voluntary  ooe. 

'*  That  since  the  transfer  of  said  brk^  build- 
ing by  said  Foster  to  said  Wm.  Crawford  ths 
latter  has  expended  thereon  in  permaneot  ifl>- 
provements  some  $2,000." 

And  as  conclusions  of  law  tbe  onasicr  n- 
ported: 

"I.  That  the  comphdnant*8  bill  should  bs 
dismissed  as  to  defendants  Ashby  Pearoe  sad 
John  A.  Crawford. 

"n.  That  the  deed  of  J.  H.  Foster  lo  d^ 
fendant  Wm.  Crawford  is  oonstracttvely 
fraudulent  and  void  as  against  tbe  oomplainsaft 
and  the  other  creditors  of  said  Foster  aaiad 
in  the  pleaaings  and  should  be  canceled  and 
set  aside." 

Exceptions  were  filed  to  tbe  master's  npati 
by  complainant  and  by  William  Crawfofd. 

The  case  as  to  Qoltra  was  disposed  of  id 
versely  to  him  upon  a  cross  bill  filed  by  FwMt 
and  the  Crawfords,  and.  as  be  did  not  appesL 
requires  no  further  reference.  The  defeodsfits 
Foster,  the  Crawfords  and  Pearce,  in  addHioQ 
to  denying  Uiat  any  of  the  conveyance*  wcrt 
fraudulent  or  without  consideration,  or  nsde 
to  hinder,  delay,  or  defraud  creditors,  dcoied 
that  the  complainant  was  tbe  real  owner  of  tht 
two  Judgments  of  which  he  claimed  to  be  tbt 
assignee,  and  averred  that  they  were  transferrfd 
to  him  without  his  knowledge  and  witboai 
consideration;  that  said  tranafen  were  ssdt 
for  the  sole  and  only  purpose,  and  witk  tte 
object  and  intention,  uf  ooDusiveiy  fd^iar  or 
attempting  to  give  jurisdictioQ  lo  the  Fedrrsi 
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conn,  and  Uiat  Sibson,  Quackenbush  &  Co. 
atii  W.  C.  Nooo  &  Go.  were  and  had  eyer  been, 
mce  the  judgments  were  rendered,  the  real 
owoers  thereof,  respectiyel^;  and  that  com- 
plaJDant  had  no  interest  in  either  of  them. 

The  cas«  was  beard  upon  the  bill  and 
inswers,  the  testimony  and  the  exceptions  to 
the  master's  report,  and  a  decree  entered  dis- 
missing the  bill  as  to  the  defendants  John  A. 
Crawford  and  Ashby  Pearce,  and  setting  aside 
the  conveyance  by  Foster  to  William  Craw- 
ford, and  directing  a  sale  of  the  property  in- 
eluded  in  that  conveyance  and  the  application 
of  the  proceeds,  first,  to  the  satisfaction  of  the 
the  judgments  held  by  complainant  as  assignee 
lod  the  coets  and  expenses  of  the  sale,  and 
lecond,  to  the  satisfaction  of  other  judgments 
referred  to  in  the  pleadings.  From  this  decree 
Net]  and  William  Ctawford,  severally,  took 
ippeals  to  this  court. 

The  opinion  of  Judge  Deady,  holdine  the 
Circuit  Conity  will  be  found  reported  in  86 
Fed.  Bep.  29. 

ifr.  John  H.  Mitchell,  for  William 
Crawford  and  John  A.  Crawford: 

The  conveyances  sought  to  be  set  aside  in 
this  case  were  executed  in  Oregon  by  an  Ore 
£00  debtor  to  Oregon  creditors  covering  lands 
located  in  that  State.  They  are.  therefore,  Ore- 
gon conveyances,  the  validity  of  which  must 
be  tested  by  the  laws  of  Oregon  on  the  subject 
of  fraudulent  conveyances  and  by  the  con- 
nruction  placed  on  such  laws  by  the  Supreme 
Court  of  that  State. 

Peten  v.  Bain,  188  U.  8.  671  (88:  696). 

The  fact  the  plaintiff  is  a  citizen  of  the  State 
of  Illinois  does  not  alter  this  rule. 

Utermare  v.  Jenekes,  62  U.  S.  21  How.  126 
116:  55). 

Tbe  principles  of  the  statute  of  18  £1iz.  chap. 
5,  have  been  incorporated  into  the  Oregon  stat- 
utes with  this  modification,  that  is,  that  when 
the  question  of  the  validity  of  a  conveyance  of 
property  depends  upon  its  fraudulent  charac- 
ter it  must  be  shown  that  the  grantee  partici- 
pated in  the  fraud,  and  the  fact  that  the  grantor 
tlone  is  guilty  is  not  sufficient  to  invalidate 
tbe  coDvevance.  The  Oregon  statute  is  taken 
from  the  Kew  York  Code  and  is  a  copy  of  it. 

In  Steams  v.  Gage,  79  N.  Y.  102,  and  in 
J^kerj,  Conner,  98  N.  Y.  118,  it  was  held 
that  when  a  valuable  consideration  had  been 
paid,  actual  notice  on  the  part  of  the  grantee 
of  tbe  erantor's  fraudulent  intent  is  necessary 
to  avoid  the  conveyance  to  creditors  and  Others. 
The  Supreme  Court  of  Oregon  hold  to  the 
eame  rule. 

Coolidge  v.  Beneky,  11  Or.  827;  Bergman  v. 
T\nUght,  10  Or.  837. 

Where  tbe  question  is  as  good  to  the  faith  of 
^  ^le,  whatever  was  said  and  done  by  the 
Pities  to  the  transaction  cotemporary  with  it, 
asd  which  tend  to  explain  and  elucidate  its 
character,  are  p^rts  of  such  transaction,  and 
fts  i^och  are  admissible  in  evidence,  and  may  be 
proven  by  either  party. 

Banfdd  t.  Parker,  86  N.  H.  857;  Bump, 
"aud,  Conv.  562. 

Such  acts  and  declarations  are  admissible  in 
evi'leace  hi  favor  of  the  grantee. 
Jfiiott  V.  Stoddard,  98  Mass.  145;  Boyden  t. 
*»«.  U  Pick,  868. 


The  Oregon  statute  as  to  frandolent  convey- 
ances is  in  substance  and  effect  and  almost 
identical  in  language  with  the  statute  of  the 
State  of  Virginia  on  that  subject.  In  PetertY, 
Bain,  183  U.  S.  686  (88:  702),  this  court  said: 

'*In  controversies  arising  under  this  statute, 
involviog  as  they  do  the  rights  of  creditors 
locally  and  a  rule  of  property,  we  accept  the 
conclusions  of  the  highest  tribunal  as  con- 
trolling. 

Jffffray  v.  McOehee,  107  U.  S.  861  (27:  495); 
Lloyd  V.  Fuiton,  91 U.  S.  479  (28:  863):  Allen 
V.  Massey,  84  U.  S.  17  WaU.  851  (21:  642). 

An  assignment  for  tbe  benefit  of  creaitors 
preferring  unsecured  creditor  is  not  prima 
facie  fraudulent. 

Kruee  v.  Prindte,  8  Or.  158. 

Foster  had  a  ri|ht  to  make  a  preference  at 
between  his  creditors,  provided  only  he  acts 
with  honest  intent  to  pay  a  valid  debt,  and 
does  not  under  cover  of  such  a  disposition 
stipulate  for  a  benefit  to  himself. 

Eldridge  v.  PhiUipeon,  58  Miss.  270;  Sktes  v. 
Qunter,  122  U.  S.  456  (80:1229);  Bump.  Fraud. 
Conv.  804;  Brooks  v.  Marbury^  24  U.  8.  11 
Wheat.  78  (6:  423). 

Tbe  right  to  make  an  assignment  to  secure 
creditors  and  give  a  preference  is  an  incident 
of  the  ovmersbip  of  property. 

Brasheary,  West,  82  U.  S.  7  Pet.  614(8:  808); 
Peters  v.  Bain,  188  U.  S.  690  (88:  708). 

Mere  conjecture  or  surmise  is  never  allowed 
to  establish  fraud. 

Bump,  Fraud,  Conv.  858;  Ex  parte  Umtoay, 
4  Ark.  802;  Jones  v.  Simpson,  116  U.  S.  616 
(29:  744);  Wilson  v.  Fuller,  9  Kan.  176;  Die- 
jfendoffY.  Oliver,  8  Kan.  865;  Wolflepy.  Bis- 
inq,  8  Kan.  297;  Prevdt  v.  Wilson,  108  U.  8. 
22(26:  860);  Stewart  v.  Thomas,  15  Gray,  171; 
Elliott  V.  Stod'iard,  98  Mass.  145;  Match  v. 
Bayley^  12  Cush.  27;  Oooke  v.  Oookc,  48  Md. 
522. 

A  conveyance. upon  a  valuable  consideration 
cannot  6e  declared  void  as  to  creditors, 
through  made  with  a  fraudulent  purpose  on 
the  part  of  the  vendor,  unless  the  vendee  par- 
ticipates in  or  had  notice  of  such  purpose. 

Asior  V.  Well.  17  U.  8. 4  Wheat.  466  (4: 616); 
Worthy  V.  CaddeU,  76  N.  C.  82;  Prewit  v. 
Wilson,  108  U.  8.  22  (26:  860). 

Fraudulent  intent  upon  the  part  of  the 
debtor  alone  is  not  sufficient. 

Bump,  Fraud.  Conv.  868;  Bonser  v.  Miller, 
6  Or.  110. 

Messrs.  Geo,  H,  Williams  and  C.  E.  S. 
Wood*  for  Charles  A.  Neal: 

A  conveyance  to  a  grantee  for  a  valid  con- 
sideration is  void  if  the  grantee  knew  that  a 
coiiveyance  to  a  co-grantee  was  fraudulent  and 
fictitious. 

SwarUt  V.  Hadett,  8  Cal.  129;  Lewis  v. 
Caperton,  8  Gratt.  148;  Biimp,  Fraud.  Conv. 
(2d  ed.)  479. 

A  conveyance  founded  in  part  upon  a  fraud- 
ulent consideration  will  not  be  sustained  to 
the  extent  of  the  honest  consideration,  but  la 
void  altogether. 

Baldwin  v.  Short,  125  N.  Y.  658. 

A  conveyance  made  to  secure  part  of  the 
property  to  the  grantee  upon  a  valid  consider- 
ation, but  to  cover  in  the  residue  for  the  grant- 
or, is  void  as  to  the  whole. 

fhM'nfr^r^  V.  Rogers,  28  CaL  286;  Chase  v. 
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Walker,  fUi  Me,  555;  RiceT.  Cktnningham,  116 
Kass.  467;  Maeomber  v.  Peek,  89  Iowa,  851. 

It  is  immaterial  whether  the  property  is  par- 
celled out  in  ooe  or  several  deeds  and  whether 
tiie  papers  are  executed  on  the  same  day  or 
not,  if  done  to  effect  the  same  design.  All 
must  he  regarded  as  one  transaction. 

Mu9sey  v.  Noyes,  26  Vt.  471;  BvrrotM  t. 
Lehndarff,  8  Iowa,  108;  Berry  t.  Outte,  42 
Md.  445;  Spauldingv.  Strang,  88  N.  Y.  15. 

A  conveyance  m  fraud  of  the  grantor's 
creditors  is  void  although  the  grantee  pays  the 
full  value  if  he  participated  in  the  fraudulent 
purpose. 

Benninger  ▼.  8paU,  128  Pa.  524;  Bunsinger 
▼.  Boffer,  9  West.  Rep.  46, 110  Ind.  890;  Oa^- 
dinier  v.  Otis,  18  Wis.  460;  Becffield  v.  Buck, 
85  Conn.  829. 

Possession  is  part  of  the  res  gestae^  and  where 
the  grantor  remains  in  possession,  his  acts  and 
deckrations  are  competent  evidence  explana- 
tory of  them. 

United  Statee  v.  Qriewdd,  7  Sawy.  296. 

When  the  hona  fides  of  a  transfer  is  attacked 
by  creditors,  and  some  evidence  has  been 
given  tending  to  show  a  common  design  be- 
tween the  grantor  and  the  grantee  to  defraud, 
•declarations  of  the  grantor  after  the  transfer 
are  admissible. 

Bartman  v.  Dilter,  62  Pa.  87;  Beakers  t. 
Temple,  41  Pa.  284. 

Possession  and  management  after  sale  is  a 
badge  of  fraud. 

Luk%%ey,Aird,  78  U.  8.  6  Wall.  78(18:  750); 
Callan  w.  Statham,  64  U.  8.  28  How.  477 
(16:  532).     C^ 

Where  the  grantor,  being  greatly  in  debt 
with  suit  threatening,  conveyed  his  land  for  a 
consideration  about  one  half  its  value  and  con- 
tinued in  possession  the  same  as  before:  Held, 
that  the  conveyance  was  void  as  against  cred- 
itors. 

Hudgine  t.  Kemp,  61  U.  S.  20  ^pw.  45 
(15:  853). 

Mr,  Chief  JutUee  Fuller  delivered  the  opin- 
ion of  the  court: 

If  the  transfers  of  the  judgments  to  the  com- 
plainant were  fictitious,  the  plaintiffs  therein 
continuing  to  be  the  risl  parties  in  interest, 
and  the  complainant  but  a  nominal  or  color- 
able party,  his  name  being  used  onlv  for  the 
purpose  of  jurisdiction,  then  the  objection  to 
the  jurisdiction  of  the  (^cuit  Court  would  be 
well  taken;  but  if  the  transfers  were  absolute 
and  the  judgment  creditors  parted  with  all 
their  interest  for  good  consideration,  then  the 
mere  fact  that  one  of  the  motives  of  the  pur- 
chase may  have  been  to  enable  the  purchaser 
to  bring  suit  in  the  United  States  court  would 
not  be  sufficient  to  defeat  the  jurisdiction.  i/(S 
Donald  y,BmaUey,2»U,^.  1  Pet.  620  17:2871; 
BameifV.  Baltimore,  78  U.  8.  6  Wall.  280  [18: 
8251;  Williams  v.  ^Ottawa,  104  U.  8.  209  [26: 
7191;  Marine  d  B.  P.  Min.  d  Mfg,  Co,  v. 
Bradley,  105  U.  8.  175,  180  [26: 1034,  1086]; 
De  Laveaga  ▼.  Williams,  5  Sawy.  573,  per  Mr, 
Jvstiee  Field. 

It  was  established  by  the  testimony  of  mem- 
bers of  the  firm  of  Sibson,  (>uackenbush  &  Co. 
that  their  Judgment  was  sold  to  Neal  for  his 
note  for  $5,(w0;  that  the  firm  was  not  con- 
cerned in  any  wi^  in  the  result  of  the  pendinflr 
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litigation,  and  had  parted  with  its  entire  in- 
terest in  the  judgment:  and  by  the  teitUMMiy 
of  a  member  of  the  firm  of  W.  C.  Noon  A  Co. 
that  that  firm  sold  its  Judgment  to  Keal  for 
$5()0,  absolutely  and  without  conditioa.  The 
plaintiffs  in  these  judgments  retained  no  in- 
terest whatever  therein. 

But  it  is  said  that  Neal  knew  nothinj?  about 
the  transaction;  thai  the  alleged  coosdmtioB 
was  never  paid;  and  that  the  state  coiuts  had 
previously  held  the  conveyances  valid,  thai 
justifying  the  inference  that  the  purchase  was 
m  pursuance  of  a  collusive  attempt  to  re&i- 
gate  the  question  in  the  United  Sutei  cooits. 

It  is  true  that  the  averments  of  the  crott  biB 
filed  agiunst  Qoltra  and  admitted  by  his  de- 
murrer, show  that  €k>ltra  attacked  the  valid- 
ity of  the  conveyances  in  the  state  circuit 
court;  that  the  conveyances  were  sostaiofd; 
and  that  his  appeal  to  the  Supreme  Court  wc 
dismissed;  but,  as  already  said,  tbemereexiit- 
ence  of  the  wish  to  bring  suit  in  the  Uniied 
States  court  as  a  motive  for  the  purchtse  of 
these  judgments  is  not  enou^  if  the  purchaie 
was  in  fact  made. 

The  record  discloses  that  Neal  was  interested 
in  milling  property  in  Oregon,  in  which  W. 
M.  Ladd  and  his  father,  of  the  firm  of  Ladd  A 
Tilton,  were  also  interested;  that  ooe  Wilcoz 
managed  the  property  for  them;  that  Sibroa, 
Quackenbush  &  Co.  were  successors  of  Slbno, 
Church  &  Co.,  the  membership  of  the  fima 
being  the  same,  except  that  Church  bad  ^^ 
tired;  that  Sibson.  Church  &  Ca  werelarrHy 
indebted  to  Ladd  &  Tilton,  and  the  liquida- 
tion of  its  affairs  was  being  conducted  by  Sib> 
son,  Quackenbush  &  Co.,  to  whom  an  tbe 
assets  had  passed,  Wilcox  managing  the  liqui- 
dation on  behalf  of  the  Ladds;  that  Sibsoo, 
Church  &  C^.  had  been  the  agents  of  the  old 
mill;  and  that  Sibson,   Quad^enbosb  h  Go. 
were  the  agents  of  the  new,  in  which  Neal  hid 
an  ownership.    That  W.  M.  Ladd  was  the  at- 
torney in  fact  of  Neal,  and  Wilcox  the  maa- 
acing   man   for  Neal  as  well  as  the  liMkls, 
That  Wilcox  purchased  the  judgments,  sad 
paid  for    them,  respectively,  by  a  note  for 
$5,000,  and  one  for  $500  signed  for  Neal  br 
Ladd,  and  that  the  $5,000  note  was  tamed  is 
bv  8ibson,  Quackenbush  &  Co.  on  the  iodebi- 
eaness  of  8ibson,  Church  &  (^.,  and  eopaid. 
and  that  the  $500  was  paid  at  once  br  ukU 
&  Tilton.    Wilcox,  who  conducted  the  boh 
ness  in  respect  of  these  purchases,  was  not 
called  as  a  witness  by  defendants  Cram  feed  & 
Pearce,  although  it  clearly  appeared  that  bt 
could  have  given  all  the  details.    The  fair  ia- 
ference  is  that  what  was  done  was  withio  tbi 
powers  conferred  by  Neal  on  Ladd  and  Wilcox, 
and  as  the  sales  were  al)solute,  and  witboat 
any  trust  or  reservation  in  favor  of  the  jod^ 
ment  creditors,  the  oonclusioo  of  the  Ctrcaii 
Court  on  this  branch  of  the  case  was  maoifed^ 
ly  right 

The  statute  of  18  EIli.  chap.  5,  bis  beet  is 
the  main  re-enacted  in  the  various  states  of  tW 
Union.  In  OrefK>n  it  is  provided  that:  "Emr 
conveyance  or  assignment  in  writing  or  otbe^ 
wise  of  any  estate  or  interest  fai  lands  or  n 
goods  or  things  in  action,  «r  of  any  rests  or 
profits  issuing  therefrom,  and  every  chant 
upon  lands,  goods  or  thinss  in  action^  or  opoo 
the  rents  or  profits  thereof,  made  with  the  to- 
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tfDt  to  binder,  delay,  or  defraud  creditors  or 
olb«r  perBons  of  ti^eir  lawful  suits,  damages, 
forfeitures,  debta,  or  demands,  and  every  bond 
(ft  other  evidence  of  debt  idven,  suit  com- 
menced, decree  or  Judgment  suffered  witb  tbe 
like  int^Bt,  as  against  the  person  so  hindered, 
delayed,  or  defrauded,  shall  be  void."  And  it 
k  further  provided  that  tbe  (question  of  fraud- 
ulent intent  in  all  cases  arising  under  that  sec- 
tioD  shall  be  * 'deemed  a  question  of  fact,  and 
not  of  law,"  and  that  the  section  "shall  not  be 
coostrued  io  any  manner  to  affect  or  impair 
the  title  of  a  purchaser  for  a  valuable  consider- 
ation, unless  it  shall  appear  that  such  pur- 
chaser had  previous  notice  of  the  fraudulent  in- 
tent of  his  immediate  grantor,  or  of  the  fraud 
rendering  void  the  title  of  such  grantor."  2 
Hill's  Ann.  Laws,  Oregon,  1887,  pp.  1873,1874, 
g^  3C59,  3063,  8063. 

A  collusive  transfer,  placing  the  property  of 
I  debtor  out  of  tbe  reach    of  his  creditors, 
while  securing  to  him  its  beneficial  en  jojment, 
is  not  to  be  tolerated,  yet  an  insolvent  debtor 
may  prefer  a  creditor,  even  though  the  latter 
has  knowledge  of  such  insolvency.    The  effect 
of  tbe  preference  may  be  to  delay  his  other 
creditors,  but  if  the  transaction  is  in  good  faith 
aod  made  with  the  intention  of  paying  the  pre- 
ferred debt  and  without  any  secret  trust,  the 
(ODveyance  by  which  tbe  preference  is  effect- 
ed is  not  fraudulent     And  the  extinguishment 
of  an  existing  indebtedness  is  a  valuable  con- 
sideration for  a  purchase  made  in  good  faith. 
The  burden  is  upon  the  attacking  creditor, 
but  where  the  fraudulent  intent  on  the  grantor's 
part  is  made  out  and  the  circumstances  are  sus- 
picious, tbe  purchaser  must  show  that  he  has 
paid  value,  and  if  he  docs,  it  must  then  ap- 
pear that  the  purchaser  had  notice  of  the  fraud. 
These  we  understand  to  be  the  principles  ap- 
plied by  the  Supreme  Court  of  Oregon  in  pass- 
ing upon  the  statute  of  that  State.     Kruse  v. 
PrindU,  8  Or.  158;  Lyons  v.  Leahp,  16  Or.  8; 
PhUbrick  ▼.  (/ConTior,lfi  Or.  15;  Weber  v.  Roth- 
child,  15  Or.  885;  Weaver  v.  Omns,  16  Or.  301; 
Taylor  v.  Mile$,  19  Or.  550.     And  this  court 
accepts  tbe  construction  given  to  such  a  state 
statute  as  co»-.»  filing.    FeUi*$  v.  Bain,  138  U. 
8. 670  [38:  696]. 

Tbe  cause  was  referred  to  a  master  to  take 
testimony  therein,  **and  to  report  to  this  court 
his  findings  of  fact  and  his  conclusions  of  law 
thereon."  This  he  did,  and  the  court  after  a 
review  of  the  evidence,  concurred  in  his  find- 
ing and  conclusions.  Clearly,  then,  they  are 
to  be  taken  as  presumptively  correct,  and  un- 
less some  obvious  error  has  intervened  in  the 
ippHcation  of  the  law,  or  some  serious  or  im- 
portant mistake  has  been  made  in  tbe  consid- 
eration of  the  evidence,  the  decree  should  be 
permitted  to  stand.  Tilghman  v.  Proctor,  125 
U.  8. 136  [81:  664];  Kimherlyv.  Arms,  129  U. 
8.  512  [82:  764]:  EwiM  v.  State  Bank,  141  (J. 
8. 107  [85:  6541. 

Tbe  master  found  that  John  A.  Crawford 
ptid  on  behalf  of  Foster  not  less  than  $10,000 
in  satisfaction  of  the  holders  of  warehouse  re- 
ceipts of  Foster  for  wheat  stored  bv  them, but 
^hicb  Foster  had  converted  to  his  own  use; 
tlso  about  $16,000  upon  indorsements  which 
be  bad  made  for  the  accommodation  of  Foster; 
*ikI  farther  satisfied  an  indebtedness  of  Foster 
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to  himself,  amounting,  on  the  6th  of  February.. 
1884,  to  tbe  sum  of  ^7,787.23;  and  that  this 
total  of  $58,737.28  constituted  the  consideration 
of  the  conveyance  and  transfer  by  Foster  to 
him  of  property  reasonably  worth  $42,000;  and 
as  to  Ashl^  Pearce,  the  master  found  that  he 
was  an  accommodation  indorser  for  Foster  on 
a  note  for  $5,000,  which  he  was  obliged  to  pay; 
and  that  this  was  the  consideration  of  the  con 
veyance  and  transfer  to  him  of  property,  real 
and  personal  of  the  value  of  $4,200. 

The  learned  judge  of  tbe  Circuit  Court  stated 
in  his  opinion  that  on  the  argument  it  was 
tacitly  conceded  that  the  conveyance  to  Pearce 
was  made  for  a  full  consideration  and  for  no 
other  purpose  than  to  prefer  him  to  other 
creditors;  and  that  concession  is,  in  effect, 
made  here,  and  even  if  it  were  not,  the  evi> 
dence  admits  of  no  other  conclusion. 

The  Circuit  Court  also  reviewed  tbe  evidence 
as  to  Foster's  condition  on  February  6,  1884, 
and  found  that  be  had  lost  largely  by  reason 
of  a  decline  in  flour  during  the  winter,  and 
was  short  about  20,000  bushels  of  wheat,  "for 
which  he  had  given  receipts,  on  any  one  of 
which  he  was  liable  at  any  moment  to  a  crim- 
inal prosecution;"  that  there  was  no  room  to 
doubt  that  John  A.  Crawford  was  then  liable 
as  surety  on  Foster's  paper  for  $15,900;  "that 
he  afterwards  paid  the  same  as  part  of  the  con- 
sideration of  the  transfer  to  him;"  that  Craw- 
ford paid  out  from  $10,000  to  $15,000,  say 
$12,500,  in  settling  with  farmers  and  others 
holding  Foster's  wheat  receipts  for  19,541 
bushels,  that  the  latter  had  used;  and  that  in 
addition  C^wford,  as  part  of  the  considera- 
tion for  the  purchase,  applied  an  open  account 
of  $5,803  due  from  Foster  to  him;  and  so  that 
Crawford  tmquestionably  paid  a  consideration 
of  $^,113  for  the  property,  which  was  "more 
than  it  would  have  probably  sold  for  at  sheriff's 
sale,  and  more  than  three  fourths  of  the  value 
that  the  master  places  upon  it,  which  in  my 
judgment  is  its  full  market  value." 

But  the  master  included  in  the  total  paid 
certain  notes  of  Foster  held  by  Crawford, 
amounting  to  $16,930,  with  inter^  and  while 
the  circuit  judge  held  that  the  evidence  in 
respect  of  these  notes  and  their  being  canceled 
as  part  payment  for  the  property  was  conflict- 
ing, he  nevertheless  thought  that  tbe  weight 
of  the  evidence  sustained  the  result  arrived  at 
by  the  master.  The  contention  of  complainant 
was  that  while  tbe  notes  were  paid  at  some 
time,  this  was  before  the  transfer  of  the  prop- 
erty, when  they  were  fraudulently  revived  for 
the  purpose  of  being  made  a  part  of  the  con- 
sideration thereof;  but  upon  the  whole,  the 
judgment  of  the  court  was  that  the  "Foster 
notes  in  question  were  existing  obligations  be- 
tween the  parties  at  the  date  of  the  transfer, 
and  that,  whether  this  be  so  or  not,  the  pur- 
chase was  made  in  good  faith  and  for  a  valu- 
able and  even  adequate  consideration."  We 
concur  that  the  consideration  was  not  in  any 
view  so  inadequate  as  to  raise  an  inference  of 
bad  faith,  and  that  it  probablv  exceeded  the 
value  of  tbe  property  conveyed. 

Some  stress  is  laid  in  argument  upon  the 
possession  by  Foster,  after  me  transfer,  of  the 
mill  and  his  residence.  It  is  not  contended  that 
such  possession  of  realty  rendered  the  transao- 
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Walker,  26  Me.  555;  Biee  t.  Ounningham,  116 
Kass.  467;  Maeomberv,  Peek,  89  Iowa,  851. 

It  is  immaterial  whether  the  property  is  par- 
celled out  in  ooe  or  seyeral  deeds  and  whether 
the  papers  are  executed  on  the  same  day  or 
not,  if  done  to  effect  the  same  design.  All 
must  be  regarded  as  one  transaction. 

MfuseyY,  Noyes,  26  Vt.  471;  Bvrrows  t. 
Lehndarff,  8  Iowa,  108;  Berry  v.  Outte,  42 
Md.  445;  Spauldingv.  Strang.  88  N.  Y.  15. 

A  conveyance  in  fraud  of  the  grantor's 
creditors  is  void  although  the  grantee  pays  the 
full  value  if  he  participated  in  the  fraudulent 
purpose. 

Renninger  ▼.  Spate.  128  Pa.  524;  ffunsinger 
▼.  Hoffer,  9  West.  Rep.  46, 110  Ind.  890;  Oa/r- 
dinier  v.  OHs.  18  Wis.  460;  Becffield  v.  Buck, 
85  Conn.  829. 

Possession  is  part  of  the  ree  gestae^  and  where 
the  grantor  remains  in  possession,  bis  acts  and 
declarations  are  competent  evidence  ezplana- 
toiyof  them. 

tPnited  Statee  v.  OriiiDold,  7  Sawy.  296. 

When  the  bona  fides  of  a  transfer  is  attacked 
hy  creditors,  and  some  evidence  has  been 
given  tending  to  show  a  common  design  be- 
tween the  grantor  and  the  grantee  to  defraud, 
•declarations  of  the  grantor  after  the  transfer 
are  admissible. 

Eartmaa  v.  DiUer^  62  Pa.  87;  Deaken  v. 
Temple,  41  Pa.  284. 

Possession  and  management  after  sale  is  a 
badge  of  fraud. 

Luki^u'^.Aird,  78 U.  8.  6 Wall.  78(18:  750); 
Callan  w.  Statham,  64  U.  8.  28  How.  477 
(16:  582).     C^ 

Where  the  grantor,  being  greatly  in  debt 
with  suit  threatening,  conveyed  his  land  for  a 
consideration  about  one  half  its  value  and  con- 
tinued in  possession  the  same  as  before:  Held, 
that  the  conveyance  was  Toid  as  against  cred- 
itors. 

Hudgine  ▼.  Kemp,  61  U.  S.  20  ^pw.  45 
(15:  858). 

Mr,  Chief  JueUee  Fuller  delivered  the  opin- 
ion of  the  court: 

If  the  transfers  of  the  Judgments  to  the  com- 
plainant were  fictitious,  the  plaintiffs  therein 
continuing  to  be  the  rc»il  parties  in  interest, 
and  the  complainant  but  a  nominal  or  color- 
able party,  his  name  being  used  onlv  for  the 
purpose  of  jurisdiction,  then  the  objection  to 
the  jurisdiction  of  the  (Circuit  Court  would  be 
well  taken;  but  if  the  transfers  were  absolute 
and  the  Judgment  creditors  parted  with  dl 
their  interest  for  good  consideration,  then  the 
mere  fact  that  one  of  the  motives  of  the  pur- 
chase may  have  been  to  enable  the  purchaser 
to  bring  suit  in  the  United  States  court  would 
not  be  sufficient  to  defeat  the  jurisdiction.  Me- 
J><mald  Y.  SmaUey.2QV.8.  1  Pet.  620  17:2871; 
Bamey  ▼.  Baltimore,  78  U.  S.  6  Wall.  280  [18: 
6251;  Williami  y.  Nottaxoa.  104  U.  8.  209  [26: 
7191;  Marine  db  B.  P,  Min,  d  Mfg.  Co.  ▼. 
Bradlev,  105  U.  8.  175, 180  [26: 1084,  1086]; 
De  Laeeaga  ▼•  WilUame,  5  Sawy.  573,  per  Mr. 
Justice  Field. 

It  was  established  by  the  testimony  of  mem- 
bers of  the  firm  of  Sibson,  (>uackenbu8h  &  Co. 
that  their  Judgment  was  sold  to  Neal  for  his 
note  for  $5,(H)0;  that  the  firm  was  not  con- 
cerned in  any  way  in  the  result  of  the  pendinflr 
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litigation,  and  had  parted  with  its  entire  in- 
terest in  the  Judgment:  and  by  the  trstimoay 
of  a  member  of  the  firm  of  W.  C.  Nooo  A  Ca 
that  that  firm  sold  its  ^dinnent  to  Neal  for 
$5()0,  absolutely  and  without  conditioa.  The 
plaintiffs  in  these  judgments  retained  no  ia- 
terest  whatever  therein. 

But  it  is  said  that  Neal  knew  nothlnj;  aboot 
the  transaction;  that  the  alleged  coosidentksQ 
was  never  paid;  and  that  the  state  coorts  had 
previously  held  the  conveyances  Talid,  thw 
justifying  the  inference  that  the  purrhir  tm 
m  pursuance  of  a  collusive  attempt  to  rtfid- 
gate  the  question  in  the  United  Sutes  courts. 

It  is  true  that  the  averments  of  the  cros  bill 
filed  against  Goltra  and  admitted  by  hit  de- 
murrer, show  that  €k>ltra  attacked  the  T«iid- 
ity  of  the  conveyances  in  the  state  circuit 
court;  that  the  conveyances  were  sostatDed.- 
and  that  his  appeal  to  the  Supreme  Court  vi: 
dismissed;  but,  as  already  said,  the  mere exni- 
ence  of  the  wish  to  bring  suit  in  the  United 
States  court  as  a  motive  for  the  porcbase  of 
these  judgments  is  not  enoup^h  if  the  purcbaK 
was  in  fact  made. 

The  record  discloses  that  ]^^eal  was  interested 
in  milling  property  in  Oregon,  in  which  W. 
M.  Ladd  and  his  father,  of  the  firm  of  L*dd  ir 
Tilton,  were  also  interested;  that  ooe  Wilcox 
managed  the  property  for  them;  that  Sibioa, 
Quackenbush  &  Co.  were  successors  of  Sibsoo, 
Church  &  Co.,  the  membership  of  the  firat 
being  the  same,  except  that  Church  bad  re- 
tired; that  Sibson,  Church  &  Ca  were  Itrrely 
indebted  to  Ladd  &  Tilton,  and  the  liquida- 
tion of  its  affairs  was  being  conducted  bv  Sib- 
son, Quackenbush  &  Co.,  to  whom  iJl  the 
assets  had  passed,  Wilcox  managiog  the  liqui- 
dation on  behalf  of  the  Ladds;  that  Sibios. 
Church  Ss  Co.  had  been  the  agenU  of  the  aid 
mill;  and  that  8ibson,  Qua^nbush  &  Oo. 
were  the  agents  of  the  new,  in  which  Neal  bad 
an  ownership.    That  W.  M.  Ladd  was  the  At- 
torney in  fact  of  Neal,  and  Wilcox  the  mao- 
acing   man   for  Neal  as  well  as  the  L^ddi, 
That  Wilcox  purchased  the  judgments,  sad 
paid  for    them,  respectively,  by  a  note  fur 
$5,000,  and  one  for  $500  signed  for  Neal  t? 
Ladd,  and  that  the  $o,000  note  was  turned  is 
bv  8ib8on,  Quackenbush  &  Co.  on  the  iodete- 
eoness  of  Sibson,  Church  &  Ck>.,  and  so  paid; 
and  that  the  $500  was  pakl  at  once  bv  udd 
&  Tillon.    Wilcox,  who  conducted  the  bvh 
ness  in  respect  of  these  purchases,  wsi  bo( 
called  as  a  witness  by  defendants  CramfocdA 
Pearce,  although  it  clearly  appeared  tbai  kt 
could  have  given  all  the  details.    The  fair  la- 
ference  is  that  what  was  done  was  witbio  thi 
powers  conferred  by  Neal  on  Lidd  and  Wilcox, 
and  as  the  sales  were  sbsolote,  and  witboot 
any  trust  or  reservation  in  favor  of  the  jod|t> 
ment  creditors,  the  conclusioo  of  the  Cucok 
Court  on  this  branch  of  the  case  was  maoifcfSr     il 
ly  right 

The  statute  of  18  Elii.  chap.  5,  bis  bees  is 
the  main  re-eoacted  in  the  various  states  ol  the 
Union.  In  Oref»>n  it  is  provided  that:  "Every 
oonyeyance  or  assignment  in  writing  or  otbc^ 
wise  of  any  estate  or  interest  in  lands  or  n 
goods  or  things  in  action,  «r  of  any  mtt  or 
profits  issuing  therefrom,  and  every  cfcarte 
upon  lands,  goods  or  thinss  in  acciool  or  upas 
the  rents  or  profits  thereoi,  made  witii  tbe  is- 
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ieot  to  binder,  delay,  or  defraud  creditors  or 
other  persons  of  tbeir  lawful  suits,  damages, 
'forfeitures,  debts,  or  demands,  and  every  bond 
iff  otber  evidence  of  debt  idven,  suit  com- 
menced, decree  or  Judgment  suffered  witb  tbe 
Hke  int^Bt,  as  against  tbe  person  so  hindered, 
delayed,  or  defrauded,  shall  be  yoid."  And  it 
is  farther  provided  that  the  question  of  fraud- 
olent  intent  in  all  cases  arising  under  tbat  sec- 
tion shall  be  "deemed  a  question  of  fact,  and 
not  at  law,"  and  tbat  tbe  section  "sball  not  be 
coDstrued  in  any  manner  to  affect  or  impair 
tbe  title  of  a  purchaser  for  a  valuable  consider- 
ation, unless  it  shall  appear  tbat  such  pur- 
chaser had  previous  notice  of  tbe  fraudulent  in- 
tent of  bis  immediate  grantor,  or  of  tbe  fraud 
rendering  void  tbe  title  of  such  grantor."  2 
Hill's  Ann.  Laws,  Oregon,  1887,  pp.  1373,1874, 
g§  3f  59,  3062,  8063. 

A  collusive  transfer,  placing  the  property  of 
a  debtor  out  of  the  reach    of  bis  creditors, 
while  securing  to  him  its  beneficial  enjoyment, 
is  not  to  be  tolerated,  yet  an  insolvent  debtor 
may  prefer  a  creditor,  even  though  the  latter 
bas  knowledge  of  such  insolvency.    The  effect 
of  tbe  preference  may  be  to  delay  bis  otber 
creditors,  but  if  the  transaction  is  in  good  faith 
and  made  witb  tbe  intention  of  paying  tbe  pre- 
ferred debt  and  without  any  secret  trust,  tbe 
(tJDveyance  by  which  the  preference  is  effect- 
ed is  not  fraudulent     And  tbe  extinguisbment 
of  an  existing  indebtedness  is  a  valuable  con- 
sideration for  a  purchase  made  In  good  faith. 
Tbe  burden  is  upon   the  attacking  creditor, 
but  where  tbe  fraudulent  intent  on  the  grantor's 
pan  is  made  out  and  tbe  circumstances  are  sus- 
picious, tbe  purchaser  must  show  tbat  be  bas 
paid  value,  and  if  be  docs,  it  must  then  ap- 
pear that  the  purchaser  had  notice  of  tbe  fraud. 
Tbese  we  understand  to  be  the  principles  ap- 
plied by  tbe  Supreme  Court  of  Oregon  in  pass- 
ing upon  tbe  statute  of  tbat  State.     Kruse  v. 
/Vtndfe,  8  Or.  158;  Lyons  v.  Leahy,  15  Or.  8; 
PhUbrick  v.  (/Connor, 15  Or.  15;  Weber  y.  Roth- 
thiUi,  15  Or.  885;  Weaur  v.  Owens,  16  Or.  301; 
Taylor  V.  Miles,  19  Or.  550.     And  this  court 
tccepts  the  construction  given  to  such  a  state 
statute  as  co'  ..  Hing.    BsUrs  v.  Bain,  138  U. 
8. 670  [38:  606]. 

The  cause  was  referred  to  a  master  to  take 
tesiunony  therein,  "and  to  report  to  tbis  court 
his  findings  of  fact  and  bis  conclusions  of  law 
tbereon."  Tbis  be  did,  and  tbe  court  after  a 
review  of  the  evidence,  concurred  in  bis  find- 
ings and  conclusions.  Clearly,  then,  they  are 
to  be  taken  as  presumptively  correct,  and  un- 
less some  obvious  error  bas  intervened  in  tbe 
ipplication  of  tbe  law,  or  some  serious  or  im- 
portant mistake  has  been  made  in  tbe  consid- 
oitioo  of  tbe  evidence,  tbe  decree  should  be 
permitted  to  stand.  Tilghman  v.  Proctor,  125 
^.  8. 136  [31:  6641;  Kimberlyv.  Arms,  129  U. 
8.  512  [32:  7641:  Jfewn*  v.  State  Bank,  141  U. 
8. 107  [36:  654). 

Tbe  master  found  tbat  John  A.  Crawford 
piid  on  behalf  of  Foster  not  less  than  $10,000 
in  satisfaction  of  the  holders  of  warehouse  re- 
ceipts of  Foster  for  wheat  stored  bv  them,  but 
^hich  Foster  bad  converted  to  bis  own  use; 
^  about  $16,000  upon  indorsements  wbicb 
be  bad  made  for  tbe  accommodation  of  Foster; 
*Dd  farther  satisfied  an  indebtedness  of  Foster 
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to  himself,  amounting,  on  tbe  6tb  of  February,. 
1884,  to  tbe  sum  of  ^7,787.23;  and  that  tbiff 
total  of  $58,737.23  constituted  the  consideration 
of  the  conveyance  and  transfer  by  Foster  to 
him  of  property  reasonably  worth  $42,000;  and 
as  to  Asbby  Pearce,  tbe  master  found  tbat  be 
was  an  accommodation  indorser  for  Foster  on 
a  note  for  $5,000,  wbicb  be  was  obliged  to  pay; 
and  that  tbis  was  the  consideration  of  tbe  con 
veyance  and  transfer  to  him  of  property,  real 
and  personal  of  tbe  value  of  $4,200. 

Tbe  learned  judge  of  the  Circuit  Court  stated 
in  bis  opinion  tbat  on  tbe  argument  it  was 
tacitly  conceded  tbat  the  conveyance  to  Pearce 
was  made  for  a  full  consideration  and  for  no 
otber  purpose  than  to  prefer  him  to  other 
creditors;  and  tbat  concession  is,  in  effect, 
made  here,  and  even  if  it  were  not,  the  e?i> 
deuce  admits  of  no  otber  conclusion. 

The  Circuit  Court  also  reviewed  the  evidence 
as  to  Foster's  condition  on  February  6,  1884, 
and  found  tbat  be  bad  lost  largely  by  reason 
of  a  decline  in  flour  during  the  winter,  and 
was  short  about  20,000  bushels  of  wheat,  "for 
which  be  bad  given  receipts,  on  any  one  of 
which  be  was  liable  at  any  moment  to  a  crim- 
inal prosecution;"  tbat  there  was  no  room  to 
doubt  tbat  John  A.  Crawford  was  then  liable 
as  surety  on  Foster's  paper  for  $15,900;  "that 
be  afterwards  paid  the  same  as  part  of  tbe  con- 
sideration of  the  transfer  to  him;"  that  Craw- 
ford paid  out  from  f  10,000  to  $15,000,  say 
$12,500,  in  settling  with  farmers  and  others 
holding  Foster's  wheat  receipts  for  19,541 
bushels,  tbat  tbe  latter  bad  used;  and  tbat  in 
addition  C^wford,  as  part  of  the  considera- 
tion for  tbe  purchase,  applied  an  open  account 
of  $5,803  due  from  Foster  to  him;  and  so  tbat 
Crawford  imquestionably  paid  a  consideration 
of  $34,113  for  tbe  property,  wbicb  was  "more 
than  it  would  have  probably  sold  for  at  sheriff's 
sale,  and  more  than  three  fourths  of  the  value 
that  the  master  places  upon  it,  wbicb  in  my 
judgment  is  its  full  market  value.*' 

But  tbe  master  included  in  the  total  paid 
certain  notes  of  Foster  held  by  Crawford, 
amounting  to  $16,930,  witb  interest,  and  while 
tbe  circuit  judge  held  that  the  evidence  in 
respect  of  these  notes  and  tbeir  being  canceled 
as  part  payment  for  the  property  was  conflict- 
ing, he  nevertheless  thought  that  tbe  weight 
of  tbe  evidence  sustained  tbe  result  arrived  at 
by  tbe  master.  Tbe  contention  of  complainant 
was  that  while  the  notes  were  paid  at  some 
time,  tbis  was  before  tbe  transfer  of  tbe  prop- 
erty, when  they  were  fraudulently  revived  for 
tbe  purpose  of  being  made  a  part  of  tbe  con- 
sideration thereof;  but  upon  tbe  whole,  tbe 
judgment  of  the  court  was  tbat  the  "Foster 
notes  in  question  were  existing  obligations  be- 
tween the  parties  at  the  date  of  tbe  transfer, 
and  tbat,  whether  tbis  be  so  or  not,  tbe  pur- 
chase was  made  in  good  faith  and  for  a  valu- 
able and  even  adequate  consideration."  We 
concur  tbat  the  consideration  was  not  in  any 
view  so  inadequate  as  to  raise  an  inference  of 
bad  faith,  and  tbat  it  probablv  exceeded  tbe 
value  of  tbe  property  conveyed. 

Some  stress  is  laid  in  argument  upon  the 
possession  by  Foster,  after  uie  transfer,  of  the 
mill  and  his  residence.  It  is  not  contended  that 
such  possession  of  realty  rendered  the  transao- 
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t!on  fraudulent  jMf  m  (nettiplaeev,  Saylm,  4 
Mason,  821),  but  that  it  afforded  persuasiTe 
evidence  of  fraud  iu  fact 

But,  as  Uie  court  remarks,  the  surrounding 
circumstances  must  be  taken  into  account. 
Tbe  two  men  were  friends  of  many  years 
atandinff.  Tbej  bad  grown  old  together,  and 
when  Foster  failed  and  transferred  a  large 
part  of  his  property  to  Crawford,  his  priudiMd 
creditor,  there  was  nothing  unreasonable  in  tbe 
employment  of  the  former  by  the  latter  to  run 
the  mill  at  seven ty -five  dollars  a  month  and 
the  use  of  the  dwelling.  This  is  what  was 
done  according  to  the  testimony,  and  the  ex- 
planation was  properly  held  to  bid  satisfactory. 

And  so  as  to  Foster^  declarations.  Expres- 
sions of  hope  of  recovery  indulged  in  by  a 
person  reduced  to  poverty  by  lar^e  losses  must 
be  taken  with  many  grains  of  allowance,  and 
those  testified  to  here  as  indicative  of  Vke  re- 
tention of  an  actual  interest  in  the  property 
fall  short  of  overcoming  the  explicit  evidence 
to  the  contrary. 

The  case  as  to  William  Crawfoid  is  of  much 
more  difficulty.    ^« 

We  cannot  accept  the  view  of  complainant's 
counsel  that  it  is  .impossible  to  hold  tbe  con- 
veyance to  William  Crawford  invalid  without 
also  setting  aside  that  to  John  A.  Undoubt- 
edly the  rule  is  that  a  transaction  void  in  part 
for  fraud  in  fact  is  entirely  void,  but  here  the 
transactions  were  so  distinct  that  while  the 
circumstances  surrounding  the  one  should  be 
given  due  weight  so  far  as  tbey  may  bear 
upon  the  other,  a  result  adverse  to  the  validity 
oi  the  one  does  not  necessarily  compel  a  like 
result  as  to  the  other.  The  instruments  were 
^several;  the  grantees,  the  properly  conveyed, 
tbe  alleged  consideration,  were  all  different 
and  disconnected;  and  although  John  A.  acted 
for  his  brother  in  obtaining  the  deed,  yet  we 
are  not  prepared  to  hold  that  error  was  com- 
mitted in  declining  to  treat  the  conveyances  as 
constituting  parts  of  a  single  transaction  and 
rendering  Jonn  A.  a  co-grantee  with  William. 

x'he  case  as  to  William  turned  upon  tbe  ex- 
istence unpaid,  of  certain  notes  against  Foster, 
[5991  which  he  claims  were  outstanding  on  the  6th 
of  February,  1884,  and  surrendered  as  the 
consideration  for  the  conveyance  of  tbe  "brick 
store  property." 

The  master  found  that  in  1867  William 
Crawford  sold  the  Magnolia  mill  property  to 
J.  H.  and  John  Foster  for  $16,000,  receiving 
$6,000  in  cash,  and  taking  five  promissory 
notes  of  the  Fosters  for  $2,000  each,  bearing 
date  July  20,  1867,  maturing  in  one,  two, 
three,  four  and  five  years  after  date  respect- 
ively, and  secured  by  a  mortgage  on  the  mill 
and  other  property,  duly  executed  and  re- 
corded; that  it  was  contended  on  behalf  of 
William  Crawford  that  these  notes  were  taken 
up  by  J.  H.  Foster's  notes,  six  in  number,  for 
$16,000.  bearing  date  July  20,  1888,  five  of 
them  for  $2,000  each,  payable  in  one,  two, 
three,  four  and  five  years  after  date,  and  one 
for  $6,000  payable  in  one  year  after  date, 
which  notes  were  produced  and  put  in  evi- 
dence. That  tbe  mortgage  was  canceled  of 
record  by  Crawford  on  July  81,  1888.  That 
in  1876.  J.  H.  Foster  bought  the  interest  of 
bis  brother  John  in  the  business  and  property 
of  J.  H.  Foster  &  Co.,  and  assumed  all  the  ll 
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abilities  of  the  late  firm,  this  belof  fosr 
after  the  maturity  of  tbe  last  of  tfie  five 

given  for  the  mill  by  the  two  Fostera.     Thai 
uring  all  these  years  Foster  was  doio^  m  Is- 
crative  business  and  was  expending  cooaidcr- 
able  sums  in  the  improvement  and  derelopaieftt 
of  his  mill  property,  and  in  embarkioir  la  oew 
ventures.    That  in  1876,    Foster  pmSk    large 
sums  to  John  A.  Crawford  in  mooej  mnd  bf 
transfer  of  notes  of  other  people.      And  the 
master  concluded  that  the  probabilities  wen 
strong  that  John  Foster  would  have  nwwted 
upon  the  taking  up  of  the  notes  either  by  pay- 
ment or  the  substitution  of  new  notes  ia  leCf* 
when  J.  H.  Foster  bought  him  oot;  aod  that 
William  Crawford  would   not,  while  J.  H. 
Foster  was  doing  so  large  a  busiDess  utd  jmj^ 
log  over  so  much  money,  allow  these  odjraal 
notes  to  run  until  the  interest   anxMXDted   ts 
three  fifths  of  the  principal.    But  aside  froa 
the  probability  that  these  notes  were  paid  kpck^ 
before   the  satisfaction  of  the  mortgage,  the 
master  referred  to  the  positive  tesdmooy  thai 
upon  the  passage  of  the  law  known  as  cht 
mortgage  tax  law,  which  went  ioto  operatiaa 
in  1883.  the  then  county  clerk  of  Una  cooatv 
called  the  attention  of  William  Crawford  to 
tbe  fact  that  the  records  disclosed  an  aaaatiB* 
fied  mortgage  in  bis  favor  against  Foster,  and 
asked  him  to  call  aod  see  about   it,  whkk 
Crawford  did,  aod  expressing  surprise  that  ihc 
mortgage  was  still  on  the  record  and  leaiart- 
ing  that  it  had  l)een  paid  off  several  years  be^ 
fore,  canceled  it;  also  to   the  eTideoee  of  a 
banker  in  Albany  tliatin  It^  or  187t.  kii    \ 
attention  was  called  to  the  fact  that  this  aioev     j 

ge  was  unsatisfied  of  record,  and  be  asked 

oster  in  relation  to  it,  and  was  told  by  kia 
that  the  mortgage  was  psid;  also  to  tbe  swora 
return  to  the  assessor  of  taies  made  hy  Wilhaa 
Crawford  in  1881.  giving  his  notes  as  si^^n- 
gating  $5,000.  The  master  also  ooaaneaicd 
on  the  unreasonable  character  of  tbe  iafereacv 
that  Crawford  would  cancel  a  valid  mortgai^ 
on  good  property  by  taking  onsecuied  aotcs 
therefor,  especially  in  view  of  the  fact  that  his 
debtor  would  not  pay  his  interest,  and  ia  view 
of  the  further  fact  that  Foster  aheady  o«ed 
John  A.  Crawford  an  amount  wbicli.  witk 
William's  claim,  approximstsd  the  valas  «l 
Foster's  entire  estate. 

The  master  further  found  that  the  atieapi 
to  explain  away  the  testimony  and  drras 
stances  to  which  he  had  referred,  oo  tbe  tkeory 
that  Crawford  was  seeking  lo  svoid  tsTirtns. 
and  bad  made  an  agreement  with  Foster  ihss 
he  would  pay  the  taxes  on  the  nnsecmed  acsa 
if  Crawford  would  satisfy  tbe  mortmgs  ^ 
taking  them,  was  without  wdgbt,  for  it  ass 
just  as  easy  for  Foster  to  pi^  the  taxes  oa  tht 
mortgage  as  upon  the  notes. 

The  Circuit  Court  discussed  the  svideaet  si 
length,  and  considered  the  testimooy  of  WA 
Ham  Crawford  that  the  first  series  of  aoas 
were  exchsnged  for  the  second  scries,  aad  th« 
the  latter  were  unpaid,  when,  at  his  brotWr^ 
suggestion,  William  gave  thctn  to  hiK  te  tte 
purpose  ofpurchasing  the  property  tkca  coa- 
veyed  to  William  by  Foster,  as  improbahk  la 
all  its  essential  features.  Ju4f$  Deadv  is- 
hearsed  the  testimony  of  the  Tsnoos  aHjwwa 
and  pointed  out  that  it  overoaoie  that  of  WB- 
liam  and  John  A.  and  Foster,  aod  dwdt  ipsa 
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the  fmprobabilitj  that  Foster,  wbo  between 
the  giTiDg  of  the  original  notes  in  1867,  and  the 
transfer  in  1884,  had  expended  $40,000  on  the 
mill  property,  had  built  the  brick  block  in 
goestion,  which  cost  probably  not  less  than 
$12,000,  bia  dwelling-house  and  his  share  of 
the  Albany  water  works,  would  allow  a  mort- 
eage  to  secure  a  debt  of  $10,000  to  remain  on 
bis  miU  for  seventeen  years;  and  that  Crawford 
would  permit  the  unpaid  interest  on  such  debt 
to  accumulate  to  $0,000,  and  then  take  a  note 
for  the  amount  without  interest  or  security. 
And  he  expressed  dissatisfaction  with  the  ex- 
planation as  to  the  cancellation  of  the  mort- 
gage, that  it  was  done  to  avoid  the  operation 
of  the  mortgage  tax  law  of  1882;  and  held  that 
the  decided  weight  of  the  evidence  supported 
the  conclusion  that  the  mill  notes  were  paid 
before  the  conveyance  to  William  Crawford 
was  made,  and  that  therefore  that  convevance 
was  without  consideration  and  fraudulent 
against  the  creditors  of  Foster. 

We  have  patiently  examined  the  evidence 
contained  in  the  record,  and  it  is  impossible 
for  us  to  reverse  the  decree  for  error  or  mistake 
10  the  conclusions  of  the  master  and  the  court, 
depending,  as  they  do.  upon  the  weighing  of 
cooflictiog  testimony,  and  entitled,  as  they  are 
to  every  reasonable  presumption  in  their 
favor. 

The  decree  must  be  affirmed,  and  it  is  9o  or- 
dertd. 


SJEGMUND   MEYERHEIM  et  al.,  Fife. 

in  Err., 

WILLIAM  H.  ROBERTSON,  late  Collector 
of  the  Port  of  New  York. 

\  (S«e  &  a  Reporter's  ed.  601-6(».) 

Duty  an  laeee,   • 

Laoes  made  by  machinery  out  of  linen  thread,  and 
known  as  torchons**  are  under  schedule  C,  U.  8. 
Bev.  Stat,  f  2604,  dutiable  at  40  per  cent  ad  vol- 


[No.  279.] 
Argued  April  5,6, 1892.  Decided  AprU  18, 189B. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
'  York,  to  review  a  judgment  for  defendant,  the 
Collector  of  the  Port  of  New  York,  in  an  action 
brought  against  him  by  Siegmund  Meyerheim 
et  al.,  to  recover  an  allei^  excess  of  duties 
'  exacted  on  imported  goods.    Affirmed, 
The  facta  are  stated  in  the  opinion. 
Mernre.  Edwin  B.  Smith,  William  8tan^ 
leu  snd  Stephen  0,  Clarke,  for  plaintiff  in  error: 
Whenever  technical  terms  are  used,  or  an 
trticle  iB  specially  designated  by  its  commer- 
cial name,  resort  must  necessarily  be  had  to 
that  art  to  which  the  terms  pertain,  in  order  to 
sscertain  their  meaning. 

Swan  V.  Arthur,  108  U.  8.  598  (26:  525); 
Sdtmieder  v.  Barneff,  113  U.  8.  648  (28: 1181); 

Son.— As  to  lien  of  United  States  for  duties,  see 
ante  to  United  States  v.  Three  Hundred  and  Fifty 
<a»at8of  Tea,«:7C2. 

Am  to  aetUm  to  rteover  back  duties  paid  under  prO" 
tttfc  protest,  hou)  made,  and  iU  ef^-  •••  ♦•'^  *o 
^nt\j  ▼.  Thompson,  la*  «t. 

144  U.  8. 


Bobertson  v.  Salaman,  180  U.  S.  415  (32:  906); 
MaiUard  v.  Lawrence,  57  U.  8.  16  How.  261 
(14:  930);  United  States  y.  Ferryman,  100  U.  8. 
286  (25:  646). 

It  was  under  the  revised  statutes  that  our 
goods  were  imported;  hence,  we  are  relegated 
to  the  reproduced  Act  of  1861  to  learn  the 
meaning  of  the  language  there  adopted  from 
the  Act  of  1846. 

United  States  v.  Lacker,  184  U.  S.  626,  627 
(83: 1082);  Roosevelt  ▼.  Maamell,  2  Blatchf .  895; 
De  Forest  v.  Lawrence,  54  U.  8. 18  How.  274 
(14:  148). 

Until  the  existence  of  a  different  and  more 
restricted  commercial  meting  of  the  term 
'*  thread  lace  "  is  shown,  we  msy  fairly  assume 
the  popular  and  lexicographical  import  of  it  is 
the  sense  in  which  it  was  employed  in  revenue 
laws 

Arthur  v.  Morrison,  96  U.  8.  110  (24:  765); 
Qreenleafy.  Goodrich,  101  U.  8.  285  (25:  847); 
Lottimer  v.  Lawrence,  1  Blatchf.  613;  Arthur 
V.  Lnhey.  96  U.  8.  112  (:a4:  766);  Barber  v. 
Schell,  107  U.  8.  621  (27:  492);  Smith  v.  FUld, 
105  U.  8.  58  (26:  1007). 

Where  general  terms  are  used,  the  terms  are 
to  be  taken  in  their  ordinary  and  comprehen- 
sive meaning. 

Jaffray  v.  Murphy,  19  Int.  Rev.  Rec.  143 
Drew  V.  Orinnell,  115  U.  8.  481  (29:  454) 
Curtis  V.  Martin,  44  U.  8.  3  How.  110  (11:  517) 
Tyng  v.  Orinnell,  92  U.  8.  470  (23: 734). 

To  substitute  for  the  meaning  in  which  the 
language  would  ordinarily  be  taken  some  re- 
stricted interpretation  requires  proof  of  some 
definite,  well  known  and  general  trade  unnge 

to  th&t  cfffif  t 

2  Greenl.  Ev.  §§  251,252;  Oelricks  v.  Ford,  64 
U.  8.  23  How.  49  (16:  534);  Oarrison  v.  Mem^ 
phis  Ins.  Co.  60  U.  8.  19  How.  817  (15:  658); 
Clqflin  V.  Bobertson,  88  Fed.  Rep.  93;  Stden- 
berg  v.  Bobertson,  41  Fed.  Elep.  765,  766;  Dodge 
V.  EeddenJL2  Fed.  Rep.  447;  Wood  v.  Wood, 
1  Car.  &  P.  69;  Callings  v.  Mpe,  8  Wash.  C. 
C.  149. 

It  is  not  an  opinion  but  facta  that  are  to  es- 
tablish usage.    2  Qreenl.  £v.  §252. 

Allen  V.  Merchants  Bank,  15  Wend.  488, 489; 
Haskins  v.  Warren,  115  Mass.  585;  Austin  v. 
TayUrr,  2  Ohio,  64. 

Whether  the  article  imported  is  the  one  upon 
which  dutv  is  laid  b;^  the  statutory  term,  or  ia 
different  therefrom,  is  a  question  for  the  jury. 

Lawrence  v.  Allen,  48  U.  8.  7  How.  797  (12: 
916);  Tyng  v.  Orinnell,  92  U.  8.  470  (28:  784); 
Arthur  v.  Herold,  100  U.  8.  78  (25:569);  Wills 
V.  Bussell,  100  U.  8.  629  (25:609);  Becknagel  v. 
Murphy,  102  U.  8.  197  (26:  130);  Smith  v. 
Field,  105  U.  8.  58  (26: 1007);  Barney  v. 
Sehmeider,  76  U.  8.  9  Wall.  248  (19:  648);  T^f- 
ler  V.  Boston,  74  U.  8.  7  Wall  827  (19:98); 
Carver  Y.  Hyde,  41  U.  8. 16  Pet.  518  (10: 1051); 
Keyes  v.  Grant,  118  U.  8.  25  (80:  54):  Baylis 
V.  Travellers  Ins.  Oa.  118  U.  8.  816  (28: 989): 
Morgan  v.  Gay,  86  U.  8.  19  Wall.  81  (22:  100); 
Greenleqfv.  Birth,  84  U.  8.  9  Pet.  292  (9: 182X 

Mr,  A.  X.  Parker,  Asst.  AUy-Gen.,  for 
defendant  in  error. 


Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  an  action  at  law,  brought  in  the 
a.«rw%^'«<»  n/\.i^  of  thA  oitv  of  New  York,  in 
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November,  1882,  bj  Siegmund  Meyerbelm, 
'William  Kempoer,  and  Jueniy  Strahlbeim, 
a^aiDSt  William  H.  Robertson,  late  collecter  of 
the  Port  of  New  York,  and  removed  by  the  de- 
fendant into  the  Circuit  Court  of  the  United 
State,  for  the  Southern  District  of  New  York, 
to  recover  $764.60,  as  an  alleged  excess  of 
duties  exacted  on  the  importation  of  certain 

foods  into  the  port  of  New  York  in  the  years 
881  and  1882.  The  case  was  tried  before  a 
jury  in  June,  1888,  and  a  verdict  rendered  for 
the  defendant,  on  which  there  was  a  judgment 
in  his  favor,  for  costs. 

The  importation  was  of  certain  laces  made 
by  machinery  out  of  linen  thread,  and  with 
them  certain  laces'of  the  same  material  made 
bv  hand.  The  defendant  assessed  duty  upon 
all  the  laces  at  40  per  cent  ad  valorem,  under 
the  provision  of  the  schedule  C  of  §  2504  of  the 
Revised  Statutes,  (p.  462)  which  imposed  that 
rate  of  duty  on  '*flax  or  linen  thread,  twine, 
and  pack-tliread,  and  all  other  manufactures  of 
flax,  or  of  which  flax  shall  be  the  component 
material  of  chief  value,  not  otherwise  provided 
for."  The  plaintifiEs  claimed  that  the  goods 
were  dutiable  at  only  30  per  cent  ad  valorem, 
as  "thread  lace  and  insertings,"  under  the  same 
schedule,  p.  463. 

After  the  suit  was  brought,  the  Secretary  of 
the  Treasury  refunded  to  the  plaintiffs  all  ex- 
cessive sums  exacted  upon  such  of  the  above 
importations  of  laces  of  linen  thread  as  were 
made  by  hand,  leaving  the  controversy  only  as 
to  those  laces  of  linen  thread  which  were  made 
by  machinery.  All  the  laces,  whether  made 
by  hand  or  machinery,  were  known,  bought, 
and  sold  as  '*torchons,"and  the  issue  presented 
was  whether  or  not  machine  made  torchons 
were  dutiable  as  "thread  lace,"  or  as  "manu- 
factures of  flax,  or  of  which  flax  shall  be  the 
component  material  of  chief  value,  not  other- 
wisie  provided  for." 

The  articles  were  made  wholly  of  linen 
thread,  and  therefore,  of  flax.  It  clearly  ap- 
peared by  the  testimony  of  one  of  the  plamtias 
that  he  never  heard  the  machine  made  goods 
bought  and  sold  as  thread  laces,  but  invariably 
as  "torchons."  The  testimony  on  the  part  of 
the  defendant  was  to  the  same  effect,  and 
showed  that  thread  lace  was  always  hand 
made. 

The  defendant  requested  the  court  to  direct 
a  verdict  in  his  favor,  while  the  plaintiffs 
claimed  to  go  to  the  jury.  A  verdict  for  the 
defendant  was  directed,  and  the  plaintiffs  ex- 
cepted. 

We  do  not  think  there  was  any  question  for 
the  jury,  on  the  evidence. 

Judgment  afirmed. 


WILLIAM  H.  ROBERTSON,  late  Collector 
of  the  PoBT  OF  New  York,  P(f.  in  Err.^ 

V. 

BERNARD  J.  SALOMON  vt  AK 

(8ee  8. 0.  B6poiter*k  ed.  6QB-8ia) 

Dutff  OH  eUutie  weMng—quaiion  tf  fad. 

1.   Under  Aot  of  March  8,  1888,  elaatlo  webblnir 


known  asgorlnflr.compoeed  of  woratad  and  iaA» 
robber*  to  dutiable  at  30  oeots  a  pound  aad  ia  ad. 
dltion,  fiO  per  cent  ad  calor^m;  and  webbtef  cos- 
poeed  of  ootton,  silk  and  hidia robber,  Isdodabi* 
at  85  per  cent  ad  volorvm. 

2.  Whether  or  not  a  certain  artlcie  oC  iBponad 
goods  to  known  In  thto  ooontry.  In  trado  aatf 
oommeroe,  under  a  speoiflo  name  whioii  aSacti 
the  amount  of  duty  on  It,  to  aqoescioooCfMi 
for  the  Jury,  where  the  evidenoe  to  oooffiectef. 

[No.  2T2.] 

Argued  Apra  4,6,1892,  Decided  AprU  J8,mt 

PI  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  Districf  of 
New  York,  to  review  a  judgment  for  plaiotiff» 
Salomon  and  Phillips  against  Robenaoo,  Col- 
lector for  the  port  of  New  York,  f or  an  li- 
leged  excess  of  duties  on  imported  gooda  Rt 
verged. 

The  facts  are  stated  in  the  opinion. 

Mr.  A.  X.  Parker,  Astt.  AUf-Qttk.Aor 
plaintiff  in  error: 

The  exaction  of  the  duty  collected  was  to- 
thorized  by  the  Tariff  Act  of  March  8. 1888. 

Arthur  V.  Daviee,  96  U.  8.  185  (24:  810); 
Beard  v.  NichoU,  120  U.  S.  260  (30:  «S8). 

The  court  erred  in  directing  a  verdict  igaiail 
the  f^vemment  and  in  refusing  to  sobmn  thr 
question  involved  to  the  juir. 

Drucker  v.  Bobertmm,  88  Fed.  Rep.  97. 

Messr*.  Edwin  B.  Smith  and  afapte  0. 
Clarke,  for  defendant  in  error 

Each  party  moved  for  h  directei  fcnlici 
which  is  a  concession  that  the  question  ^rasoat 
of  law,  upon  the  facta  proved.  ^ 

Provost  V.  McEneroe,  2  Cent  Rep.  iM,  W 
N.  Y.  650;  Colligan  r.  Seott,  58  N.  Y.  671. 

The  revision  mentions  two  other  dsMet  of 
webbings,  neither  of  which  has  ever  bees  bat 
claimed  to  be  applicable  to  such  goods  as  wen 
imported  by  plaintiffs. 

Nieholi  V.  Beard,!  Fed.  Rep.  560, 981;  Bsrtf 
y.  NichoU,  120  U.  8.  262  (80:  652). 

Element  should  control,  and  the  duty  be  bat 
thirty  per  cent  ad  valorem. 

Solomon  v.  Arthur,  102  U.  8.  SU,  flS  (Sk 
148);  Mifer  v.  ^arfrai^  28  Ttd.  Rep.  3S8. 
Hartranft  t.  Meyer,  185  U.  &  888,191(34: 
111);  Meger  v.  Arthur,  91  U.  &  577  (28:  4S8>. 

Specific  names,  when  used  in  tariff  adi  srt 
to  ht  construed  according  to  tbeir  geaenl  w 
in  trade  and  commerce. 

Jaffray  t.  Murphy,  19  Int  Ber.  Bee  141 

Mr.JuHieeBlmtehtardMiwrndibiofia^   9 
ion  of  the  court: 

This  is  an  action  at  law,  broosht  October 
15,  1884,  in  the  Superior  Court  of  the  fit?  of 
New  York,  by  Bernard  J.  SalooKiB  and  Si» 
uel  Mendel  Phillips  agafaMt  William  B.  Rob^ 
ertaon,  kte  collecioroi  the  poet  of  New  Tort, 
to  recover  an  all^^ed  excev  of  dntiea.  aaooK 
ing  to  (288.20.  on  certain  goods  iaiporlcd  ist« 
that  port  in  March  and  Jane,  1^94.  Tbc  atf 
was  removed  by  the  defendsiat*  by  cwtiona 
into  the  Circuit  Coort  of  the  Uiiled  Sum  tor 
the  Southern  District  of  New  Yotk.  aad  «« 
tried  there,  bt^fore  a  Joiy,  !■  imnttj,  1^ 
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There  was  a  verdict  for  the  plaintiffA  for  $157.- 
06  as  to  certain  of  the  gooes,  and  for  the  de- 
fendant as  to  certain  otliers  of  tbem;  whereup- 
on a  judgment  was  entered  for  the  plaintiffs 
for  $157.08  damages,  $46.85  costs,  and  $6.67 
ioterest,  making  in  all  $210.60.  To  review 
that  judgment  the  defendant  has  sued  out  a 
writ  of  error. 

The  goods  In  question  were  invoiced  as 
''elastic  webbings.  Some  of  tbem  were  com- 
posed of  worsted  and  India  rubber,  and  the  re- 
malDder  of  cotton,  silk  and  india  rubber.  The 
collector  assessed  duties  on  the  worsted  and 
rubber  goods  at  the  rate  of  80  cents  per  pound 
and  50  per  cent  ad  valorem,  and  on  the  cotton, 
silk  and  rubber  goods  at  the  rate  of  85  per 
ceot  ad  valorem.  The  plaintiffs  paid  such  du- 
ties uoder  a  protest,  which  stated  the  grounds 
of  their  dissi;tisf action  to  be  *'that  under  ex- 
isting laws,  and  particularly  by  Schedule  N 
of  the  Tariff  Act  of  March  8,  1883,  said  goods 
were  liable  at  no  more  than  30  per  cent  ad  va- 
lorem, as  fabrics  in  part  india  rubber,  not 
otherwise  specially  enumerated  or  provided 
for."  The  duties  claimed  to  have  been  levied 
tod  paid  in  excess  of  the  lawful  rate  amounted, 
with  interest,  in  the  case  of  the  worsted  and 
rubber  goods,  to  $125.04,  and  in  the  case  of 
the  cotton,  silk,  and  rubber  goods  to  $82.04. 

The  bill  of  exceptions  states  as  follows: 
"To  further  sustain  the  issue  upon  their  part, 
the  plaintiffs  called  witnesses  who  testified 
Kibstaotially  that  the  goods  in  question  are 
used  to  insert  in  the  upper  part  of  shoes  and 
gaiters;  that  the  rubber  is  an  essential  part  of 
the  article;  and  that  it  could  not  be  used  for 
the  purpose  for  which  it  is  intended  without 
robber.  That  it  is  sometimes  known  as  elastic 
webbings,  and  that  it  is  also  known  under  the 
mae  of  elastic  goring.  That  there  are  web- 
Mags  in  which  rubber  is  not  a  component  part. 
That  there  are  many  kinds  of  webbing,  such 
•8  surgical  webbings,  suspender  webbings,  and 
uphol^ery  webbings.  That  all  narrow  woven 
fabrics  are  considered  webbings.  That  the 
tftides  in  question  in  this  action  were  woven 
OD  the  loouL  That  webbings  are  always 
woven  on  the  loom." 

The  defendant  put  in  evidence  which  tended 
to  show  that  the  elastic  webbing  in  controversv 
was  bought  and  invoiced  as  "elastic  webbing, 
hut  was  sold  in  the  market  in  the  United  States 
as  "goring;"  that  the  general  trade  name  for 
it  in  the  United  States  was  ''goring;"  that  it 
Was  never  made  on  braiding  macbmes  or  by 
hand;  that  "elastic  webbing"  was  a  term 
known  in  trade  and  commerce  in  the  United 
States  prior  to  1888,  applicable  to  goods  like 
the  phiintifrs  importation;  that  the  term  "elas- 
tic webbing,"  applied  to  goods  like  those  in 
question,  Imd  been  known  in  trade  and  com- 
merce, as  the  foreign  name,  since  and  prior  to 
1^,  in  and  among  importers  and  large  deal- 
^^,  but  that  "goring"  was  the  American  name, 
and  the  article  was  so  called  because  it  was 
Qsed  to  make  gores  of,  and  formed  the  goring 
of  a  Congress  shoe;  and  that  the  shoe  manu- 
facturer called  them  gores.  It  was  also  ad- 
mitted at  the  trial,  that  all  the  testimony  con- 
^oed  in  the  bill  of  exceptions  as  to  trade 
desijTDation  and  use  was  likewise  true  immedi- 
ately prior  to  and  on  March  8.  1888. 

At  the  close  of  the  case,  the  defendant  moved 


the  court  to  direct  a  verdict  for  him,  upon  the 
general  ground  that  the  plaintiffs  had  not  es- 
tablished their  contention,  and  specifically  as 
to  the  goods  composed  of  worsted  and  rubber, 
that  it  appeared  from  the  testimony  that  they 
were  known  in  this  country  under  the  specific 
name  of '*  goring;"  and  that,  especially  since 
the  word  "goring"  was  inserted  first  into  the 
worsted  clause  by  the  Act  of  March  8, 188?»  it 
more  specifically  described  the  goods  in  ques 
tion  than  "fabrics  in  part  of  india  rubber." 
That  motion  was  denied  by  the  court,  and  the 
defendant  excepted. 

The  defendant  then  asked  to  have  submitted 
to  the  jury  the  question  whether  or  not  the 
merchandise  composed  of  worsted  and  rubber 
was  known  in  trade  and  commerce,  and  among 
large  dealers  in  this  country,  under  the  name 
of  "  goring;"  which  motion  was  denied  by  the 
court,  and  the  defendent  excepted. 

The  court  then  directed  a  verdict  for  the 
plaintiffs  for  the  respective  amounts  sought  to 
be  recovered  by  them.  To  this  ruling  the  de- 
fendant excepted. 

At  the  time  the  goods  in  question  were  im- 
ported, they  were  subject  to  duty  under  §  2503 
of  title  88  of  the  Revised  Statutes,  as  enacted 
by  §  6  of  the  Act  of  March  8,  1888,  chap.  121, 
(22  Stat,  at  L.  488). 

Schedule  I,  '^  Cotton  and  Cotton  Goods,"  of 
§  2502;  provided  as  follows  (p.  506)  in  regard 
to  duties:  "  Cotton  cords,  braids,  gimps,  gal- 
loons, webbing,  goring,  suspenders,  braces,  and 
all  manufactures  of  cotton,  not  specially  enu- 
merated or  provided  for  in  this  Act,  and  cor- 
sets, of  whatever  material  composed,  thirty-five 
per  centum  ad  valorem,*' 

Schedule  K,  "Wool  and  Woolens,"  (p.  509): 
•*  Webbings,  gorings,  suspenders,  braces,  belt- 
ings, bindings,  braids,  galloons,  fringes,  gimps, 
cords  and  tassels,  dress  trimmings,  head  nets, 
buttons,  or  barrel  buttons,  or  buttons  of  other 
forms  for  tassels  or  ornaments,  wrought  br 
hand,  or  braided  by  machinery,  made  of  wool, 
worsted,  the  hair  of  the  alpaca,  goat,  or  other 
animals,  or  of  which  wool,  worsted,  the  hair 
of  the  alpaca,  goat,  or  other  animals  is  a  com- 
ponent material,  thirty  cents  per  pound,  and  in 
addition  thereto,  fifty  per  centum  ad  valorem," 

Schedule  N,  "  Sundries,"  (p.  514):  "  Web- 
bing, composed  of  cotton,  flax,  or  any  other 
materials,  not  specially  enumerated  or  provided 
for  in  this  Act,  thirty-five  per  centum  ad  valo- 
rem," 

And  the  same  schedule,  (p.  618):  "India 
rubber  fabrics,  composed  wholly  or  in  part  of 
india  rubber,  not  specially  enumerated,  or  pro- 
vided for  in  this  Act,  thirty  per  centum  ad  vch 
lorem.  Articles  composed  of  india  rubber,  not 
specially  enumerated  or  provided  for  in  this 
Act,  twenty-five  per  centum  ad  valorem,*' 

The  collector  levied  on  the  goods  composed 
of  worsted  and  india  rubber  80  cents  per  pound 
and,  in  addition  thereto,  50  per  cent  od  talo- 
retn,  and  on  those  composed  of  cotton,  silk, 
and  india  rubber  85  per  cent  ctd  vaiorem. 

The  plaintiffs  claimed  that  the  goods  were 
india  rubber  fabrics,  composed  wholly  or  in 
part  of  india  rubber,  not  specially  enumerated 
or  provided  for  In  the  Act,  and,  therefore,  sub- 
ject to  a  duty  of  only  80  per  cent  ad  valorem. 

We  are  of  opinion  that  the  Judgment  must 
be  revened.    It  appears  distinct^  that  the 
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November,  1882,  by  SiegmuDd  Meyerbeim, 
'William  Eempoer,  and  HeDry  Stiahlbeim, 
aji^inst  William  H.  Robertson,  late  coUecter  of 
tbe  Port  of  New  York,  and  removed  by  the  de- 
fendant into  tbe  Circuit  Court  of  the  United 
State,  for  tbe  Southern  District  of  New  York, 
to  recover  $764.60,  as  an  alleged  excess  of 
duties  exacted  on  tbe  importation  of  certain 

foods  into  tbe  port  of  New  York  in  tbe  years 
881  and  1882.  Tbe  case  was  tried  before  a 
jury  in  June,  1888,  and  a  verdict  rendered  for 
tbe  defendant,  on  which  there  was  a  judgment 
in  bis  favor,  for  costs. 

Tbe  importation  was  of  certain  laces  made 
by  machinery  out  of  linen  thread,  and  with 
them  certain  laces'of  tbe  same  material  made 
by  hand.  Tbe  defendant  assessed  duty  upon 
all  tbe  laces  at  40  per  cent  ad  valorem,  under 
the  provision  of  the  schedule  C  of  |  2504  of  tbe 
Revised  Statutes,  (p.  462)  which  imposed  tbat 
rate  of  duty  on  '*flax  or  linen  thread,  twine, 
and  pack-tliread,  and  all  other  manufactures  of 
flax,  or  of  which  flax  shall  be  tbe  component 
material  of  chief  value,  not  otherwise  provided 
for."  The  plaintiffs  claimed  that  the  goods 
were  dutiable  at  only  80  per  cent  ad  wlorem, 
as  "thread  lace  and  insertings,"  under  the  same 
schedule,  p.  463. 

After  tbe  suit  was  brought,  the  Secretanr  of 
the  Treasury  refunded  to  the  plaintiffs  all  ex- 
cessive sums  exacted  upon  such  of  the  above 
importations  of  laces  of  linen  thread  as  were 
made  by  band,  leaving  the  controversy  only  as 
to  those  laces  of  linen  thread  which  were  made 
by  machinery.  All  the  laces,  whether  made 
by  band  or  machinery,  were  known,  bought, 
and  sold  as  ''torchons," and  tbe  issue  presented 
was  whether  or  not  machine  made  torchons 
were  dutiable  as  "thread  lace,"  or  as  "manu- 
factures of  flax,  or  of  which  flax  shall  be  tbe 
component  material  of  chief  value,  not  otber- 
wise  provided  for." 

Tbe  articles  were  made  wholly  of  linen 
thread,  and  therefore,  of  flax.  It  clearlj  ap- 
peared by  tbe  testimony  of  one  of  the  plamtiffs 
that  be  never  heard  tbe  machine  made  goods 
bought  and  sold  as  thread  laces,  but  invariably 
as  "torchons."  The  testimony  on  the  part  of 
the  defendant  was  to  the  same  effect,  and 
showed  that  thread  lace  was  always  hand 
made. 

Tbe  defendant  requested  the  court  to  direct 
a  verdict  in  his  favor,  while  the  plaintiffs 
claimed  to  go  to  tbe  jury.  A  verdict  for  the 
defendant  was  directed,  and  tbe  plaintiffs  ex- 
cepted. 

We  do  not  think  there  was  any  question  for 
the  jury,  on  the  evidence. 

Judffment  afirmed. 


WILLIAM  H.  ROBERTSON,  late  Collector 
of  the  PoBT  OF  New  York,  Ptff,  in  Bnr,, 

V. 

BERNARD  J.  SALOMON  vt  al. 

(Bee  8. 0.  Reporter^  ed.  eOB-4n(L) 

Duiif  on  eUutic  vMing—^uation  qffaet, 

h   Under  Aot  of  March  8,  1888,  elastk)  webblnir 


known  as  goring,  oompoeed  <rf  wotatad 
rabt)er.  Is  dutiable  at  30  oeots  a  pound  and  !■  a^ 
dltion,  SO  per  oent  ad  valorem;  and  watbiag  tom- 
posed  of  ootton.  Bilk  and  India  robber.  Is  dotiibi» 
at  85  per  cent  ad  volorvm. 

2.    Whether  or  not  a  certain  artlde  o( 
goods  is  known  in  this  country.  In 
commerce,  under  a  speoillc  namawUeh 
the  amount  of  duty  on  It,  Is  aqoestk»aCCMi 
for  the  Jury,  where  the  ertdenoe  Is  oooAiodBS. 

[No.  273.1 

Argued  Apraj^  6,1892,  Beaded  AprU  JS.lSSf. 

Fr  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  for  plaintiffs 
Salomon  and  Phillips  against  Robenaoo,  Col- 
lector for  tbe  port  of  New  York,  for  an  al- 
leged excess  of  duties  on  imported  goodiL  Bt- 
vereed, 

Tbe  facts  are  stated  in  the  opioioD. 

Mr.  Ml.  X.  Parker,  AeH,  Attp-Gem^  Uw 
plaintiff  in  error: 

Tbe  exaction  of  tbe  duty  collected  was  an- 
thoHzed  by  tbe  Tariff  Act  of  March  8. 1888. 

Arthur  v.  Daviee,  96  U.  8.  185  (24:  810); 
Beard  v.  Niehole,  120  U.  S.  260  (80:  «^ 

The  court  erred  in  directing  a  verdict  scaiMi 
tbe  f^vemment  and  in  refunng  to  sobtnn  the 
question  involved  to  tbe  jniy. 

Brucker  v.  RolberUon,  88  F^  Rep.  97. 

Mes^re,  Edwin  B.  Smith  and  ApAca  B, 
Clarke,  for  defendant  in  error: 

Each  party  moved  for  u  directed  icfdici 
which  is  a  concession  that  thequcstioa  ^asoat 
of  law,  upon  tbe  facts  proved.  ^ 

Pravoet  v.  MeEneroe,  2  Cent  Roa  0M,  191 
N.  Y.  650;  Colligan  T.  Seott,  58  N.  Y.  67i. 

Tbe  revision  mentions  two  other  dsMes  of 
webbings,  neither  of  which  has  ever  been  bete 
claimed  to  be  applicable  to  luch  goods  as  wot 
imported  by  plaintilb. 

Nieholi  V.  Beard,  7  Fed.  Rep.  580, 581;  Bm^ 
V.  NichoU,  120  U.  8.  262  (80:  652). 

Element  should  oootrol,  and  the  dmybebot 
thirty  per  cent  ad  valorem, 

Solomon  v.  Arthur,  102  XJ.  8.  812,  tit  (9k 
148);  Hyer  v.  Barirat^ft,  28  Fed.  Rep.  856; 
Bartranft  v.  Me^er,  1&  V.  &  288,  289  (84: 
111);  Meyer  v.  Arthur,  91  U.  &  577  (28:  456l 

Specific  names,  when  used  in  tariff  acts  vt 
to  be  construed  according  to  their  geBersl  ait 
in  trade  and  commerce. 

Jaffray  v.  Murphy,  19  Int  Rev.  Rec  148. 

Mr.  Juetiee  Blatehford  deltverad  tbe  opia-   (i 
ion  of  the  court: 

This  is  an  action  at  law,  brooxbt  October 
15,  1884,  in  the  Superior  Court  of  the  dtj  ol 
New  York,  by  Bernard  J.  Salomon  and  Ssa* 
uel  Mendel  IMiillips  agafaMt  WUliam  B.  Sot*' 
ertaon,  late  collector  oi  the  port  of  New  York, 
to  recover  an  all^^ed  excess  of  dutiea.  aaooat- 
in^  to  (288.20.  on  certain  goods  imported  Isio 
tbat  port  in  March  and  June,  1884.  Tbe  erne 
was  removed  by  the  defendant,  by  eertioffaa 
into  the  Circuit  Coort  of  the  United  8iai«t  tor 
the  Southern  District  of  New  York,  and  w« 
tried  there,  bf^fore  a  Juiy,  in  January,  t!d& 
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There  was  a  verdict  for  the  plaintiffA  for  $157.- 
08  as  to  certain  of  the  goods,  and  for  the  de- 
feodant  as  to  certain  others  of  them;  whereup- 
on a  jud>nnent  was  entered  for  the  plaintiffs 
for  $157.08  damages,  $46.85  costs,  and  $6.67 
iDterest,  making  in  all  $210.60.  To  review 
that  judgment  the  defendant  has  sued  out  a 
writ  of  error. 

The  goods  In  question  were  invoiced  as 
''elastic  webblnes.  Some  of  them  were  com- 
posed of  worsted  and  India  rubber,  and  the  re- 
mainder of  cotton,  silk  and  india  rubber.  The 
collector  assessed  duties  on  the  worsted  and 
rubber  goods  at  the  rate  of  80  cents  per  pound 
and  /H)  per  cent  ad  valorem,  and  on  the  cotton, 
silk  and  rubber  goods  at  the  rate  of  85  per 
oeot  ad  valorem.  The  plaintiffs  paid  such  du- 
ties under  a  protest,  which  stated  the  grounds 
of  their  dissatisfaction  to  be  *'that  under  ex- 
isting laws,  and  particularly  by  Schedule  N 
of  the  Tariff  Act  of  March  8,  1883,  said  goods 
were  liable  at  no  more  than  80  per  cent  ad  va- 
lorem, as  fabrics  in  part  india  rubber,  not 
otherwise  specially  enumerated  or  provided 
for."  The  duties  claimed  to  have  been  levied 
and  pnid  in  excess  of  the  lawful  rate  amounted, 
with  interest,  in  the  case  of  the  worsted  and 
rubber  goods,  to  $125.04,  and  in  the  case  of 
the  cotton,  silk,  and  rubber  goods  to  $32.04. 

The  bill  of  exceptions  states  as  follows: 
"To  further  sustain  the  issue  upon  their  part, 
the  plaintiffs  called  witnesses  who  testified 
lubstantially  that  the  goods  in  question  are 
used  to  insert  in  the  upper  part  of  shoes  and 
gaiters;  that  the  rubber  is  an  essential  part  of 
the  article;  and  that  it  could  not  be  used  for 
the  purpose  for  which  it  is  intended  without 
mbber.  That  it  is  sometimes  known  as  elastic 
webbings,  and  that  it  is  also  known  under  the 
Dame  of  elastic  goring.  That  there  are  web- 
hiogs  in  which  rubber  is  not  a  component  part. 
That  there  are  many  kinds  of  webbing,  such 
18  8orf^cal  webbings,  suspender  webbings,  and 
upholstery  webbings.  That  all  narrow  woven 
fabrics  are  considered  webbings.  That  the 
articles  in  question  in  this  action  were  woven 
on  the  loom.  That  webbings  are  always 
woven  on  the  loom." 

The  defendant  put  in  evidence  which  tended 
to  show  that  the  elastic  webbing  in  controversv 
was  booght  and  invoiced  as  "elastic  webbing.^' 
bat  was  sold  in  the  market  in  the  United  States 
as  "goring;"  that  the  general  trade  name  for 
It  in  the  United  States  was  ''goring;"  that  it 
was  never  made  on  braiding  machmes  or  by 
band;  that  "elastic  webbing"  was  a  term 
known  in  trade  and  commerce  In  the  United 
States  prior  to  1888,  applicable  to  goods  like 
the  plaintiff's  importation;  that  the  term  "elas- 
tic webbing,"  applied  to  goods  like  those  in 
question,  had  been  known  in  trade  and  com- 
merce, as  the  foreign  name,  since  and  prior  to 
1883,  in  and  among  importers  and  large  deal- 
ers, but  that  "goring"  was  the  American  name, 
and  the  article  was  so  called  because  it  was 
used  to  make  gores  of,  and  formed  the  goring 
of  a  Congress  shoe;  and  that  the  shoe  manu- 
facturer called  them  gores.  It  was  also  ad- 
mitted at  the  trial,  that  all  the  testimony  con- 
tained in  the  bill  of  exceptions  as  to  trade 
desigoation  and  use  was  likewise  true  immedi- 
ately prior  to  and  on  March  8, 1888. 

At  the  close  of  the  case,  the  4efGndant  moved 

lU  u.  s. 


the  court  to  direct  a  verdict  for  him,  upon  the 
general  around  that  the  plaintiffs  had  not  es- 
tablished their  contention,  and  specifically  as 
to  the  goods  composed  of  worsted  and  rubber, 
that  it  appeared  from  the  testimony  that  they 
were  known  in  this  country  under  the  specific 
name  of  "  goring;"  and  that,  especially  since 
the  word  "goring"  was  inserted  first  into  the 
worsted  clause  by  the  Act  of  March  8, 188?»  it 
more  specifically  described  the  goods  in  ques 
tion  than  "fabrics  in  part  of  India  rubber." 
That  motion  was  denied  by  the  court,  and  the 
defendant  excepted. 

The  defendant  then  asked  to  have  submitted 
to  the  jury  the  question  whether  or  not  the 
merchandise  composed  of  worsted  and  rubber 
was  known  in  trade  and  commerce,  and  among 
large  dealers  in  this  country,  under  the  came 
of  "  goring;"  which  motion  was  denied  by  the 
court,  and  the  defendent  excepted. 

The  court  then  directed  a  verdict  for  the 
plaintiffs  for  the  respective  amounts  sought  to 
be  recovered  by  them.  To  this  ruling  the  de- 
fendant excepted. 

At  the  time  the  goods  in  question  were  im- 
ported, they  were  subject  to  duty  under  §  2502 
of  title  88  of  the  Revised  Statutes,  as  enacted 
by  g  6  of  the  Act  of  March  3,  1888,  chap.  121, 
(22  Slat,  at  L.  488). 

Schedule  I,  '^  Cotton  and  Cotton  Goods,"  of 
§  2502;  provided  as  follows  (p.  506)  in  regard 
to  duties:  "  Cotton  cords,  braids,  gimps,  gal- 
loons, webbing,  goring,  suspenders,  braces,  and 
all  manufactures  of  cotton,  not  specially  enu- 
merated or  provided  for  in  this  Act,  and  cor- 
sets, of  whatever  material  composed,  thirty-five 
per  centum  ad  valorem," 

Schedule  K,  "  Wool  and  Woolens."  (p.  509): 
•*  Webbings,  gorings,  suspenders,  braces,  belt- 
ings, bindings,  braids,  galloons,  fringes,  ^mps, 
conk  and  tassels,  dress  trimmings,  head  nets, 
buttons,  or  barrel  buttons,  or  buttons  of  other 
forms  for  tassels  or  ornaments,  wrought  by 
hand,  or  braided  by  machinery,  made  of  wool, 
worsted,  the  hair  of  the  alpaca,  goat,  or  other 
animals,  or  of  which  wool,  worsted,  the  hair 
of  the  alpaca,  goat,  or  other  animals  is  a  com- 
ponent material,  thirty  cents  per  pound,  and  in 
addition  thereto,  fifty  per  centum  ad  valorem," 

Schedule  N,  "  Sundries,"  (p.  514):  "  Web- 
bing, composed  of  cotton,  flax,  or  any  other 
materials,  not  specially  enumerated  or  provided 
for  in  this  Act,  thirty-five  per  centum  ad  valo- 
rem," 

And  the  same  schedule,  (p.  518):  "India 
rubber  fabrics,  composed  wholly  or  in  part  of 
india  rubber,  not  specially  enumerated,  or  pro- 
vided for  in  this  Act,  thirty  per  centum  ad  vch 
lorem.  Articles  composed  of  india  rubber,  not 
specially  enumerated  or  provided  for  in  this 
Act,  twenty-five  per  centum  ad  valorem,** 

The  collector  levied  on  the  goods  composed 
of  worsted  and  india  rubber  30  cents  per  pound 
and,  in  addition  thereto,  50  per  cent  cid  tdUh 
retn,  and  on  those  composed  of  cotton,  silk, 
and  india  rubber  85  per  cent  ad  valorem. 

The  plaintiffs  claimed  that  the  goods  were 
india  rubber  fabrics,  composed  wholly  or  in 
part  of  india  rubber,  not  specially  enumerated 
or  provided  for  in  the  Act,  and,  therefore,  sub- 
ject to  a  duty  of  only  30  per  cent  ad  valorem. 

We  arc  of  opinion  that  the  judgment  must 
be  reversed.    It  appears  distinctly  that  tha 
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goods  in  quesdoD  were  used  to  insert  in  the  i 
upper  part  of  shoes  or  gaiters,  and  that,  while 
each  of  the  two  kinds  was  called  "  webbing/' 
it  was  also  known  as  "  goring."  The  worsted 
and  india  rubber  article  was  dutiable  as  web- 
bing or  as  goring,  at  80  cents  per  pound  and  in 
addition,  50  per  cent  ad  vcUorem;  while  the  cot- 
ton, silk,  and  india  rubber  article  was  dutiable 
as  webbing  composed  of  cotton  or  any  other 
materials  not  specially  enumerated  or  provided 
for  in  the  Act,  at  85  per  cent  ad  talorem. 

It  is  very  clear  that  the  words  **  goring  "  and 
"  gorings  '^  make  their  first  appearance  in  the 
16081  Act  of  March  8,  18^)8;  and  their  insertion  in 
that  Act  must  have  had  reference  not  merely  to 
their  absence  from  previous  statutes,  but,  in 
connection  wi^  such  absence,  to  the  construc- 
tion which  this  court  had  put  upon  prior  stat- 
utes in  which  those  words  did  not  appear,  in 
reference  to  the  duties  leviable  on  articles  of 
the  character  of  those  in  question  in  this  suit 
Although  the  goods  in  question  were  composed 
wholly  or  in  part  of  india  rubber,  those  com- 
posed of  worsted  and  india  rubber  were  speci- 
ally enumerated  or  provided  for  as  '*  goriugs," 
under  Schedule  K;  and  those  composed  of  cot- 
ton, silk,  and  india  rubber  were  specially  enu- 
merated and  provided  for  in  Schedule  N,  as 
"  webbing,  composed  of  cotton,  flax,  or  any 
other  materials;"  and  all  of  them,  therefore, 
were  excepted  from  the  80  per  cent  duty  im- 
posed on  india  rubber  fabrics  by  Schedule  N. 
The  cases  of  Arthur  v.  Davia,  96  U.  8. 185 
24:  8101,  in  1877.  in  regard  to  goods  imported 
n  1873.  and  of  Beard  v.  Nichols,  120  U.  8. 
260  [30  652].  in  regard  to  goods  imported  in 
1878.  and  iSHf,  relied  upon  by  the  plaintiffs,  do 
not  control  the  present  case. 

In  Arthur  v.  Davie$,  the  articles  in  question 
were  suspenders  or  braces,  made  of  india  rub- 
ber, cotton,  and  silk,  cotton  beine  the  compo- 
nent material  of  chief  value,  and  suspenders 
or  braces  made  of  india  rubber,  cotton  and  silk, 
cotton  being  the  component  material  of  chief 
value,  a  few  thrrads  of  silk  being  introduced 
for  purposes  of  ornament.  It  was  held  that 
the  firoods  was  dutiable  under  §  22  of  the  Act 
of  March  2,  1861,  (12  Stat  at  L.  191),  which 
imposed  a  duty  of  90  per  cent  on  "  braces,  sus- 
penders, webtnng,  or  other  fabrics,  composed 
wholly  or  in  part  of  india  rubber,  not  otherwise 
provided  for,"  and  to  an  additional  duty  of  6 
per  cent  ad  valorem  imposed  on  the  same  arti- 
cles by  S 13  of  the  Act  of  July  14, 1862,  (12 
Stat,  at  L.  656),  and  not  to  a  duty  of  50  per  cent 
ad  valorem,  imposed  by  §  8  of  the  same  Act,  (12 
Stat  at  L.  652),  "on  manufactures  of  india 
rubber  and  silk,  or  of  india  rubber  and  silk 
and  other  materials."  This  was  held  on  the 
ground  that,  if  the  articles  were  technically  and 
com  mercislly  braces  and  suspenders,  composed 

TAAAi     ^  ^^  ®^  *°^**  rubber,  they  took  their  dutia- 
[009]     |,|e  ^aracter  from  that  source. 

In  Beard  v.  NifhoU  the  goods  were  webbing 
made  of  india  rubber,  wool  and  cotton,  and 
were  used  for  gores  in  making  Congress  boots, 
and  without  the  rubber  would  not  have  been 
adapted  to  tliat  use.  They  were  not  wrought 
by  hand  nor  braided  by  machinery,  but  were 
woven  in  a  loom,  and  appear  to  have  been  sub- 
stantially like  the  goods  in  question  in  the 
g resent  case,  made  of  worsted  and  india  rub- 
er.   They  were  held  to  be  dutiable  at  85  per 


cent  ad  valorem^  under  §  3504  of  tbe  Revivtl 
Statutes.  Schedule  M,  '^BuDdriea,"  (p.  477f 
which  imposed  thut  rate  of  duty  on  **  braces, 
suspenders,  webbing,  or  other  fabrics,  con- 
posed  wholly  or  in  part  of  India  mbber.  not 
otherwise  provided  for;"  and  not  to  m  dntr  dt 
50  cents  per  pound  and,  in  additioo  tbereio,  59 

rsr  cent  ad  valorem,  under  Scbedale  L  of 
2504,  "  Wool  and  woolen  goods,"  (p.  47?!  as 
^  webbings"  of  which  woof  or  woraied  was  a 
component  materiaL  That  dedsioo  was  pot 
upon  the  ground  on  which  it  is  there  Mated 
that  the  decision  in  Ar^iur  v.  DovUb  bad  been 
put,  namely,  that  ever  since  1842,  webbiof 
composed  wholly  or  in  part  of  iodja  mbber 
had  been  a  subject  of  dutj  eo  nondiu. 

But  the  Act  of  March  3,  1888,  docs  not  im- 
pose a  duty  on  *'  webbing  composed  wholly  or 
m  part  of  mdia  rubber,"  as  did  subdivisioa  10 
of  ^  5  of  the  Act  of  August  80, 1842,  (5  8taL 
at  L.  555),  and  as  did  Schedule  G  of  §  11  of  the 
Act  of  July  30.  1846,  (9  Stat,  at  L.  4^  and  ss 
did  §  22  of  the  Act  of  March  2,  1861  (12  84ti. 
at  L.  191),  and  as  did  §  13  of  the  Act  of  July 
14,  1862,  (12  Stat,  at  L.  556). 

By  the  Act  of  March  3, 1883,  Schedule  K,  a 
duty  is  imposed  on  webbings  and  goring  of 
which  wool  or  worsted  is  a  component  mat^- 
rial,  without  reference  to  the  fact  whether  ibe 
article  contains  india  rubber  or  not;  and  bj 
Schedule  N  of  the  same  Act  a  duty  fo  impostd 
on  webbing  composed  of  cotton,  flax,  or  aar 
other  materials,  without  reference  to  the  faa 
whether  it  contains  india  rubber  or  not 

We  are  of  opinion  that  the  goods  composed 
of  worsted  and  india  rubber  were  dntiabie  m 
gorings  at  30  cents  per  pound  and,  in  additiaa 
thereto,  50  per  cent  ad  valorem,  if  they 
known  in  this  country,  in  trade  and 
under  the  specific  name  of  goring;  that. ..  ^ —  , 
they  were  or  not  so  known  was.  on  tbe  evidence,  !| 
a  question  for  the  Jury;  that  the  court  erred  is 
not  submitting  that  question  to  the  Jnrr;  tk« 
the  goods  composed  of  cotton,  silk,  and  iadis 
rubber  were  subject  to  a  duty  of  85  per  cent  sri 
valorem;  and  that  the  court  erred  in  directhf 
a  verdict  for  the  plaintiflfs. 

Th£  judgment  t$  reverted,  wia  •  direOim  tt 
grant  a  nmo  trial,  and  to  take  fitrtke 
ings  in  eof{formi^  with  tMi$  cptmi^m. 
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Municipal  bondi,  dv<y  of 
ijphen  eondunve^udgmeni  ^n 


!»   A  purchaser  of  manioipal  boods  Is 
take  notice  that  the  bonds  are  an  over 
beyood  the  power  of  tbe  munfdpal 
under  the  state  oonstitiitioiu  and  aho 
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Nora.— jit  to  mtmlofpai  bondt  Of  of  ectcd  by  ( 
in  the  rvUng  of  the  hiohettt  court  of  a  SMlv*  t» 
change  in  the  etmaUUiUon^  see  note  to  inufceB  «. 
Burlinston«  18:  800. 

A»  toeuiti  on  ooupoiu  detathed  frem  kemitkm 
note  to  Kenosha  v.  Lamsoo,  19:  nk 
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vmlue  of  taxable  propertj  witbin  the  maniolpal- 
t^,  aa  sbown  by  tbe  tax  list. 

K  A  judffmentisooDclusiveinaeecoDdsultapon 
tbe  same  oauae  of  aotiOD  and  betweeo  tbe  same 
puiiea  aa  to  erery  quesUoo  wbiob  was  or  mlffbt 
bave  been  presented  and  determined  in  tbe  tot 
suit;  but  wben  the  second  suit  is  upon  a  dlflTerent 
cause  of  action  thouff  h  between  tbe  same  parties, 
the  Judgment  in  the  first  suit  operates  as  an 
estoppel  only  as  to  tbe  point  or  question  actually 
litigated  and  determined,  and  not  as  to  other 
matters  which  might  baye  been  litigated  and  de- 
termined. 

H  A  Judgment  in  an  action  on  coupons  of  munic- 
ipal bonds  is  conolusiye  in  a  subsequent  action 
on  the  same  bonds  and  other  coupons  and  on 
other  bonds  of  the  same  issue,  between  the  same 
parties,  only  as  to  the  matters  actually  litigated 
and  determined  in  the  former  suit. 

[No.   212,] 

SubmitUd  March  16, 1892.    Decided  April  18, 

1892. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  tbe  NortberD  District  of  Iowa,  to 
review  a  judCToeot  in  favor  of  defendant  tbe 
Independant  District  of  Riverside,  io  an  action 
00  five  tx)nds  purporting  to  have  been  issued 
by  the  said  school  district.  Affirmed, 
See  same  case  below,  25  Fed.  Rep.  685. 

Statement  by  Mr,  Justice  Brewer: 

This  was  an  action  on  five  bonds  purporting 
to  have  been  issued  by  the  school  district  de- 
fendant. Tbe  case  was  tried  by  the  court  with- 
out a  jury.  Special  find ings  of  facts  were  made, 
of  which  tbe  following  are  tbe  only  ones 
material  to  tbe  questions  presented: 

"2d.  Tbe  value  of  the  taxable  property  witb- 
b  the  boundaries  of  tbe  Independent  District, 
18  sbown  by  tbe  state  and  county  tax  lists, 
was  for  the  year  1872  forty-one  thousand  four 
buodr^  and  twenty -six  dollars,  and  for  the 
year  1878  sixty-eight  thousand  three  hundred 
and  seven  dollars. 

"dd.  That  on  the  26tb  and  27th  days  of 
March,  1878,  tbe  indebtedness  of  said  Inde- 
pendent District,  exclusive  of  the  bonds  de- 
clared on  in  this  action,  exceeded  the  sum  of 
thirty -five  hundred  doUars. 

"4tb.  That  the  bonds  sued  on  in  this  action 
bear  date  March  27, 1878,  maturing  ten  years 
thereafter,  are  fhe  in  number,  for  five  himdred 
dollars  each  or  $2,500.00  in  tbe  aggregate,  ex- 
clusive of  interest,  are  numbered  14, 15, 16, 17, 
and  18.  and  that  the  signatures  thereon  are  the 
genuine  signatures  of  the  officers  of  tbe  district 
purporting  to  sign  the  same,  and  that  said 
bonds,  with  tbe  accrued  interest,  now  amount 
to  the  sum  of  fiiQ  thousand  six  hundred  and 
ninety-five  dollanL  which  bonds  and  interest 
coupons  were  produced  in  evidence  by  plain- 
tiff. The  said  bonds  and  interest  coupons  are 
in  all  respects  alike  except  as  to  number,  and 
each  coupon  refers  to  tbe  number  of  the  bond 


to  which  it  belongs  and  to  said  Act  under  which 
it  was  issued.  All  of  said  bonds  contained  the 
following  provision  in  the  body  thereof:  This 
bond  is  issued  bv  tbe  board  of  directors  of  said 
Independent  Scnool  District  under  tbe  provis- 
ions of  chapter  98  of  tbe  acts  of  tbe  twelfth 
Genera]  Assembly  of  tbe  State  of  Iowa,  and  in 
conformity  with  a  resolution  of  said  board 
dated  the  '26th  day  of  March,  1873.  A  copy  of 
the  Act  referred  to  is  printed  on  the  back  of  the 
booda  The  exhibits  attached  to  plaintiff's 
petition  are  correct  copies  of  said  bonds  and 
coupons. 

"4i.  That  all  of  said  five  bonds  and  tbe  cou- 
pons attached  belong  to  tbe  same  series  and 
were  issued  at  tbe  same  time,  under  tbe  same 
circumstances  and  part  of  the  same  transac- 
tion. 

"5tb.  That  the  plaintiff,  who  is  a  citizen  of 
Great  Britain,  bought  these  bonds  and  all  tbe 
interest  coupons  belon|ring  thereto  as  an  invest- 
ment from  one  Henrv  Kuicbinson  on  the  20th 
day  of  December,  1877,  paying  him  therefor 
the  sum  of  two  thousand  dollars;  that  said 
plaintiff,  when  she  made  such  purchase,  had 
no  other  knowledge  coDceroing  the  bonds  or 
of  the  facts  coDnected  with  their  issuarce  than 
she  was  chargeable  with  from  the  bonds  them- 
selves and  from  the  provisions  of  the  constitu- 
tion and  laws  of  the  State  of  Iowa. 

*'6th.  That  said  bonds  were  issued  without 
consideration. 

*'7th.  Thai  plaintiff  brought  suit  in  theUnited 
States  Circuit  Court  at  De  Moineai,  Iowa, 
against  the  said  Independent  District  of  River- 
side upon  certain  of  the  interest  coupons  be- 
lon^ng  to  the  bonds  Nos.  14  and  15,  being  two 
of  Uie  bonds  included  in  tbe  present  action,  and 
in  the  petition  in  that  cause  filed  the  plaintiff 
averreo  that  she  was  tbe  owner  of  the  two 
bonds  Nos.  14  and  15  and  the  coupons  thereto 
attached,  and  asked  Judgment  upon  tbe  six 
coupons  then  due  and  unpaid.  To  this  peti- 
tion the  defendant  answered  that  at  tbe  time  the 
bonds  were  issued  tbe  indebtedness  of  the  dis- 
trict exceeded  five  per  cent  of  tbe  taxable 
property  of  the  district,  as  shown  by  the  state 
and  county  tax  lists,  and  that  the  bonds  were, 
therefore,  void  under  the  provision  of  the 
constitution  of  tbe  State  of  Iowa;  that  no  legal 
or  proper  election  upon  the  question  of  issuing 
the  bonds  was  held;  that  tbe  bonds  were  issuea 
under  the  pretense  of  building  a  school-house 
with  the  proceeds  thereof,  but  the  same  has 
not  been  built  nor  was  it  intended  that  it  should 
be  built;  that  the  district  received  -  no  consid- 
eration for  tlie  bonds,  and  that  the  same  are 
fraudulent  and  void;  that  plaintiff  is  not  a 
bona  fide  holder  of  said  bonds. 

**The  case  was  tried  to  the  court  and  judg- 
ment was  rendered  in  favor  of  plaintiff  for. 
tbe  full  amount  of  the  six  coupons  declared 
on  in  that  cause.  It  is  shown  bv  evidence 
aliunde  that  the  five  bonds  bought  by  plaintiff 
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MtofnerdueetnKjpo'ntifiohiMof  hoMdn  of:  effett 
of,  oil  bond*  to  which  they  are  attached^  lee  note  to 
Tern  V.  White,  19:  680. 

Am  to  mandamuB  to  compel  eUy^  toion,  or  county  to 
kvy  tax  tr  pay  bonde  or  interest  on'bonde,  see  note  to 
Cl^  of  Davenport  v.  United  States,  19:  70i. 

A9  to  reeUals  in  negotiable  bonde  or  eeeurities,  ae 
eeidenee  of  the  fact  reeUed  and  as  an  estoppel, 
(MCeto  Meroer  Countj  v.  Haokett,  17:  548. 
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As  to  municipal  bonds;  reference  to  statute  in^ 
note  to  Offden  v.  Daviess  County,  85:  263. 

A.8  to  neth^tioMlUy  of  railroad  bonde,  see  note  to 
White  V.  Vermont  &M.  B.  Co.  16:  2SL 

Ae  to  municipal  bonds,  construction  and  valtdUv^ 
Bee  note  to  Harper  County  Comrs.  v.  Rose,  85:  844. 

As  to  conclusiveness  of  judgment  and  estoppel  Ity 
same,  see  notes  to  Bank  of  United  States  v.  Beverly, 
U:  75,  and  Aspden  v.  Nixon,  11: 1060. 
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were  in  possession  of  plaintiff's  counsel  at  the 
trial  of  the  action  at  Des  Moines,  and  that 
bonds  No8. 14  and  16  were  actually  produced 
[613]  and  exhibited  to  the  court  at  stich  trial  and 
offered  in  evidence.  It  is  not  shown  that  at 
such  trial  the  fact  that  plaintiff  had  bought 
and  was  the  owner  of  bonds  Nos.  16,  17,  and 
18  was  made  known  to  the  court  The  judg- 
ment entry  in  said  cause  shows  that  on  that 
trial  it  appeared  from  the  evidence  that  when 
said  bonds  Nos.  14  and  15  were  issued  the  in- 
debtedness of  the  district,  exclusive  of  these 
bonds,  exceeded  the  constitutional  limitation 
of  five  per  cent;  that  the  judges  trying  said 
cause  were  divided  in  opinion  upon  the  ques- 
tion whether  the  recitals  in  the  bond  estopped 
the  defendant  from  showing  this  fact  against 
plaintiff,  and  certified  a  division  of  opinion  on 
this  question,  judgment  being  rendered  in 
favor  of  plaintiff.  It  does  not  appear  that  the 
cause  was  taken  to  the  Supreme  Court  upon 
the  question  certified. 

**8th.  Under  the  statute  of  Iowa,  in  force  in 
1872  and  1878,  regulating  the  assessment  of 
property  for  the  purpose  of  state  and  county 
taxation,  the  lists  thereof  could  not  be  computed 
before  the  month  of  August,  and  in  March, 
1873,  when  these  bonds  were  issued,  the  last 
computed  tax  list  was  for  the  year  1872." 

Upon  these  facts  judgment  was  entered  in 
favor  of  the  defendant,  (25  Fed.  Rep.  685),  to 
reverse  which  judgment  this  writ  of  error  was 
sued  out. 

Messrs,  W.  Willoogrhby  and  B.  W.  Lacy, 
for  plaintiff  in  error: 

All  five  of  the  bonds  and  coupons  were  part 
of  the  same  series,  and  their  purchase  by  plain- 
'  tiff  one  transaction,  and  all  the  defenses  made 
in  this  action  as  to  the  five  bonds  were  made 
in  the  former  action  as  to  two  of  these  bonds. 
:  including  the  question  as  to  whether  plaintiff 
was  an  innocent  holder;  plaintiff's  recovery  in 
the  former  action  was  conclusive  of  his  nght 
to  r*»cover  in  this. 

BOoii  V.  Morifan,  74  U.  8.  7  Wall.  619  (19: 
205);  Aurcra  City  v.  West,  74  U.  8.  7  Wall. 
82  (19:  42). 

A  like  doctrine  is  laid  down  by  many  other 
courts,  including  the  Supreme  Court  of  Iowa 
in  the  case  of  Whitaker  v.  Johnson  County,  12 
Iowa,  595. 

The  judgment  in  the  case  at  bar  was  errone- 
ous if  the  doctrine  announced  by  this  court  in 
Beloit  V.  Morgan,  and  Aurora  City  v.  West,  is 
to  control,  but  it  is  urged  that  this  doctrine  has 
been  materially  modified  in  the  case  of  Croni' 
fseU  V.  J8ae  Covnty,  94  U.  8.  851  (24:  195). 
But  however  much  this  later  case  may  have 
limited  or  explained  the  doctrine  understood  to 
be  announced  in  the  former  cases,  it  does  not 
in  our  Judgment  justify  or  authorize  the  con- 
clusions reached  by  the  court  below  in  the  case 
at  bar. 

The  facts  and  questions  involved  in  the 
Cromwell  case  differ  materially  from  those  in 
Uiiscase. 

An  estoppel  based  on  a  former  adjudication 
is  not  affected  by  the  discovery  of  new  or  ad- 
ditional evidence.  To  so  hold,  would  be  to 
destroy  the  entire  doctrine  of  reshtdieata. 

Smith  V.  Ontario,  4  Fed.  Rep.  891;  Bigelow, 
Bstoppcl  (8d  ed.),  67. 
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The  defendant  and  the  court  should  be  goy- 
emed  by  the  position  assumed  by  defeodaat  io 
its  answer,  and  defendant  having  expnatr 
based  its  defense  on  the  1873  assessmeot,  and 
the  court  having  found  the  amount  of  the  as- 
sessment for  such  year,  the  concloaioiifl  of  lav 
and  judgment  of  the  court  should  be  ooofiBcd 
solely  to  the  finding  which  was  lespoosiTe  to 
the  issue  so  made. 

Piatt  V.  Vattier,  84  U.  8.  9  Pfet  215  (»z  177>. 

Assuming  this  position  to  be  oofrect.  the 
cases  cited  in  the  opinion  of  the  court  below  of 
Buchanan  v.  Litchfield,  102  U.  8. 278  (96: 138^ 
and  Dixon  County  v.  Field,  111  U.  a  8S  (28: 
860),  would  be  favorable  to  plaintiiOf  instead  of 
adverse. 

The  bonds  in  the  case  at  bar  expreviy  in- 
cited that  they  were  issued  under  the  provisioQa 
of  chapter  98  of  the  acts  of  the  12th  General 
Assembly  of  Iowa  (4th  finding),  whi<^  atatote 
expressly  restricted  the  issue  of  soc^  boods 
within  the  five  per  cent  limit  of  the  CooatitD- 
tion,  thus  bringing  this  case  within  the  doctrine 
by  Justice  Brewer  in  Potter  v.  Chafes  CWa^ 
Comrs,  88  Fed.  Rep.  614.  That  the  wonto 
"under  the  provisions,"  etc.,  are  equivalent  to 
*in  pursuance  of  said  Act"  see  Mercer  Gmnty 
V.  Backet,  68  U.  8.  1  Wall.  88  (17:  548),  aod 
Stoddard  v.  Chambers,  48  U.  8.  2  How.  31 7 
(11:  282). 

Constructive  notice  of  facts  could  not  affect 
plaintiff's  character  as  a  bona  fide  bolder  of  ne- 
gotiable paper,  and  nothing  conld  so  affect  it 
short  of  actual  notice  of  defenses  or  actoal  bsd 
faith,  both  of  which  elements  are  exdodeu  bf 
the  s|)ecial  fiodines.  ^ 

This  question  nas  been  much  discaaBd  by 
both  the  English  and  American  ooorta,  and  Ois 
rule  adopted  has,  at  different  periods  under 
gone  radical  changes.  A  history  of  these 
dianges,  and  of  the  different  rules  announced 
•  at  different  times,  and  by  different  courts,  en 
be  found  in  1  Daniel,  Negotiable  Inst  (8d  ed.) 
paces  718-725,  and  in  Murray  v.  Lariner,  • 
U.S.  2  Wall.  110(17:  857). 

The  party  who  takes  negotiable  paper  befom 
due  for  a  valuable  consideration,  withoat 
knowledge  of  any  defect  of  dtle,  holds  it  bj  a 
title  valid  against  all  the  world.  Soapidon  of 
defect  of  title  or  the  knowledge  of  dranh 
stances  which  would  excite  such  suspidoa  ii 
the  mind  of  a  prudent  man,  or  leroes  ncglimce 
on  the  part  ox  the  taker,  at  the  time  ot  tbe 
transfer,  will  not  defeat  his  title.  That  iCMilt 
can  be  produced  only  by  bad  faith  oo  his  ptil 

Hotchkiss  V.  National  Banks,  88  U.  &  ft 
Wall.  864  (22:  645);  Parker  v.  Conner.  98  5. 
T.  127;  1  Daniel,  Neg.  Inst  (8d  ed.)  p.  750. 

No  counsel  for  defendant  in  error. 

Afr.  Justice  Brewer  delivered  the  opioino 
of  the  court: 

Article  11,  §  8,  of  the  constitution  of  Iowa 
of  1857  ordains  that  "no  county,  or  other  po- 
litical or  municipal  corporatioD,  tball  be  tl- 
lowed  to  become  indebted  in  any  maoner.  or 
for  any  purpose,  to  an  amount  m  the  Mggn 

Site  exceeding  five  per  centum  on  the  value  of 
e  taxable  property  within  such  county  orcor* 
poration—to  he  ascertained  by  the  last  staie 
and  county  tax  liats,  previous  to  the  iDCurriii: 
of  such  indebtedness.'^    Under  that  sectioo.  tU 
I  limit  of  indebtedness  whidi  the  district  coaU 
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,  incar  at  tbe  date  of  the  issue  of  these  bonds 
was  |2,071.80.    It  was  already  indebted  in  a 
sum  exceeding  $8,500,  and  tbe  five  bonds  of 
tbemselTea  aggregated  $2,600,  or  nearly  $500 
mcnre  than  the  amount  of  debt  the   district 
coold  lawfully  create.    Aside,  therefore,  from 
the  fact  that  Uiey  were  issued  without  consid- 
eration,  they  were  invalid  by  reason  of  tbe 
constitutional  proyision,  and  created  no  obli- 
gadon  against  the  district.    They  were  issued 
tt  the  same  time  and  as  one  transaction,  and 
were  purchased  by  plaintiff  together  and  in 
'  ooe  purchase.    If  not  charged  with  knowledge 
of  the  prior  indebtedness,  she  was  with  the 
fact  that,  independent  of  such  indebtedness, 
,  these  bonds  alone  were  an  over  issue,  and  be- 
yond the  power  of  the  district;  for  she  was 
lound  to  take  notice  of  the  value  of  taxable 
])roperty  within  the  district,  as  shown  by  the 
uxmt.    Bttehanan  v.  Litchfield,   102    U.   S. 
278  [26:  138];  Harthem  Nat.  Bank  v.  Porter 
Turn.  110  U.  8.  608  [28:  2581;  Dixon  County 
V.  tidd.  111  U.  8.  88  [28:  360].    In  the  first 
of  those  cases,  on  page  289,  it  is  said  that  "tbe 
purchaser  of  the  bonds  was  certainly  bound  to 
take  notice,  not  only  of  tbe  constitutional  lim- 
itation upon  municipal  indebtedness,  but  of 
fQch  foots  as  the  authorized    official    assess- 
ments disclosed  concerning  the  valuation  of 
taxable  property  within  the  city  for  the  year 
1878;"  and  in  the  last,  on  page  95,  that  "tbe 
amoant  of  the  bonds  Issued  was  known.    It  is 
listed  in  the  recital  itself.    It  was  $87,000. 
Tbe  holder  of  each  bond  was  apprised  of  that 
fac^    The  amount  of  the  assessed  value  of  tbe 
taxable  property  in  the  county  is  not  stated; 
hot,  ar  ti  termini,  it  was  ascertainable  in  one 
way  only,  and  that  was  by  reference  to  tbe  as- 
Mssment  itself,  a  public  record  equally  access- 
ible to  all  intending  purchasers  of  llonds,  as 
well  as  to  the  county  officers."    So  when  the 
plaintiff  purchased  these  bonds  she  knew,  or  at 
least  was  chargeable  with  knowledge  of  the 
fact,  that  they  were  unlawfully  issued,  and 
created  no  obhgation  against  the  district.    8he 
conM  not  theretore  claim  to  be  a  bona  fide  pur- 
chaser, no  matter  what  recitals  appeared  on 
the  face  of  the  instrument. 

But  the  question  which  is  moat  earnestly 
pressed  upon  our  attention  la  the  estoppel 
which  is  alleged  to  have  been  created  bv  the 
judgment  against  the  district  in  the  United 
States  Circuit  Court  at  Des  Moines,  upon 
oonpons  detached  from  the  two  bonds  num- 
ber^ 14  and  16.  la  this  a  case  of  estoppel  by 
judgment?  The  law  in  respect  to  such  estop- 
pd  was  fully  considered  and  determined  by 
this  court  in  the  case  of  Oromwell  v.  JSae  Coun- 
%  94  U.  8.  861  [24:  195].  It  was  there  de- 
<aded  that  when  the  second  suit  is  upon  the 
<une  cause  of  action,  and  between  the  same 
parties  as  the  first,  the  judgment  in  the  former 
is  conclusive  in  the  latter  as  to  every  question 
which  was  or  might  have  been  presented  and 
determined  in  the  first  action;  but  when  the 
*6C0Dd  suit  is  upon  a  different  cause  of  action, 
^^MMigh  between  the  same  parties,  the  judg- 
ment hi  the  former  action  operates  as  an  estop- 
pel only  as  to  the  point  or  question  actually 
n%ated  and  determined,  and  not  as  to  other 
aatteia  which  might  have  been  litigated  and 
determined. 
Now,  the  present  suit  is  on  causes  of  action 
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different  from  those  presented  in  the  suit  at 
Des  Moines.  Bonds  16,  17,  and  18  were  not 
presented  or  known  in  that  suit;  and  while 
bonds  14  and  15  were  presented,  alleged  to  be 
the  proi)erty  of  plaintiff,  and  judgment  asked 
upon  six  coupons  attached  thereto,  yet  the  r^^oi 
cause  of  action  on  the  six  coupons  is  distinct  [O^^j 
and  separate  from  that  upon  the  bonds  or  the 
other  coupons.  Each  matured  coupon  is  a 
separable  promise,  and  gives  rise  to  a  separate 
cause  of  action.  It  may  be  detached  from  the 
bond  and  sold  by  itself.  Indeed,  the  title  to 
several  matured  coupons  of  the  same  bond  may 
be  in  as  many  different  persons,  and  upon 
each  a  distinct  and  separate  action  be  main- 
tained. So,  while  the  promises  of  tbe  bond 
and  of  the  coupons  in  the  first  instance  are 
upon  the  same  paper,  and  the  coupons  are  for 
interest  due  upon  the  bond,  yet  the  promise  to 
pay  the  coupon  is  as  distinct  from  that  to  pay 
tbe  bond,  as  though  the  two  promises  were 
placed  in  different  mstruments,  upon  different 
paper.       ,?« 

By  the  rule  laid  down  in  Cromwell  v.  Sac 
County,  the  judgment  in  tbe  suit  at  Des  Moines 
is  conclusive  in  this  case  only  as  to  the  matters 
actually  litigated  and  determined.  What  were 
they?  The  defense  pleaded  was  this:  That 
at  the  time  tbe  bonds  were  issued  the  indebted- 
ness exceeded  five  per  cent,  and  tbe  bonds 
were  therefore  void;  that  the  district  received 
no  consideration;  and  that  the  plaintiff  was 
not  a  bona  fide  holder.  Tbe  judgment  entry 
shows  that  it  appeared  from  the  evidence  that 
tbe  indebtedness  at  tbe  time  the  bonds  were  is- 
sued exceeded  the  constitutional  limitation  of 
five  per  cent;  but  that  it  was  adjudged  that 
the  recitals  in  the  bonds  estopped  the  defend- 
ant from  showing  this  fact  against  the  plain- 
tiff. In  other  words,  that  which  was  deter- 
mined was  the  effect  of  the  recitals.  But  this 
case  does  not  turn  upon  that  question  at  all, 
and  nothing  was  determined  here  antagonistic 
to  the  adjudication  there.  An  additional  fact, 
that  of  notice  from  the  amount  of  the  bonds 
purchased,  was  proved.    « 

The  effect  of  recitals  in  municipal  bonds  is 
like  that  given  to  words  of  negotiability  in  a 
promissory  note.  They  simply  relieve  the  pa- 
per in  the  hands  of  a  bona  fide  bolder  from  the 
burden  of  defenses  other  than  the  lack  of  pow- 
er, growing  out  of  the  original  issue  of  the  pa- 
per, and  available  as  against  tbe  immediate 
payee.  Suppose  two  negotiable  promissory 
notes,  issued  at  the  same  time,  and  as  a  part  of 
the  same  transaction.  In  a  suit  on  the  first,  [6201 
brought  by  a  purchaser  before  maturity,  the 
maker  proves  facts  constituting  a  defense  as 
against  tbe  payee,  but  fails  to  bring  home  no- 
tice of  these  facts  to  tbe  holder  before  his  pur- 
chase; the  judgment  must  go  in  favor  of  the 
holder,  for  the  words  of  negotiability  in  tbe 
note  preclude  tbe  maker  from  such  a  defense 
as  against  him.  In  a  suit  on  the  second  of 
such  notes  may  not  the  maker  couple  proof  of 
notice  to  the  holder,  with  that  of  the  ori^nal 
invalidity  of  the  note,  and  thus  establish  a 
complete  defense  against  tbe  holder?  Is  he 
precluded  by  the  first  judgment,  and  his  fail- 
ure in  that  to  prove  notice  to  the  holder? 
That  is  precisely  this  case.  In  the  suit  at  Des 
Moines  no  notice  to  tbe  holder  was  shown. 
The  recitals  cut  off  the  defense  pleaded,  of 
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original  inyaliditv.  In  this  action  notice  is 
proved,  and  an  additional  fact  is  put  into  the 
case,  which  makes  a  new  question.  The  ef- 
fect of  recitals  is  one  thing;  that  of  recitals 
coupled  with  notice  is  RDother.  The  one 
question  was  litigated  and  determined  in  the 
Des  Moines  suit;  the  other  is  presented  here. 
Surely  an  adjudication  as  to  the  effect  of  one 
fact  alone  does  not  preclude  in  the  second  suit 
an  inquiry  and  determination  as  to  the  effect 
of  that  fact  in  conjunction  with  others.  In- 
fancy is  pleaded  in  an  action  on  a  contract, 
and  an  adjudication  is  made  establishing  it  as 
a  defense.  In  a  second  suit  between  the  same 
parties  on  a  different  cause  of  action,  though 
created  at  the  same  time,  may  not  the  plaintiff 
prove  ratification  after  majority?  Many  rea- 
sons may  induce  or  prevent  the  introduction 
into  tbe  tirst  case  of  all  the  facts.  It  was  well 
said  in  OromtoeU  v.  Sac  County^  page  856  [199], 
that:  "Various  considerations,  other  than  the 
actual  merits,  may  govern  a  party  in  bringing 
forward  grounds  of  recovery  or  defense  in  one 
action,  which  may  not  exist  in  another  action 
upon  a  different  aemand,  such  as  the  small- 
ness  of  the  amount,  or  tbe  value  of  the  prop- 
erty in  controversy,  the  difficulty  of  obtaining 
the  necessary  evidence,  the  expense  of  the  liti- 
gation, and  bis  own  situation  at  the  time.  A 
party  acting  upon  considerations  like  these 
ought  not  to  be  precluded  from  contesting,  in 
a  subsequent  action,  other  demands  arising  out 
of  the  f^roe  transaction." 

This  case  may  be  looked  at  in  another  light 
The  defense  pleaded  in  the  Des  Moines  suit 
was,  that  at  the  time  of  the  issue  of  the  two 
bonds  then  disclosed  there  was  a  prior  indebt- 
edness of  tbe  district  exceeding  the  constitu- 
tional limitation;  and  that  defense  was  tbe  one 
adjudged  to  be  precluded  by  tbe  recitals. 
Here  an  additional  defense  is,  that  the  five 
bonds  in  suit  themselves  created  an  over  issue. 
That  question  was  not  presented  in  the  Des 
Moines  suit,  and  could  not  have  been  adjudi- 
cated. It  is  presented  for  the  first  time  in  this 
case.  It  is  oi  itself  a  valid  defense,  irrespec- 
tive of  prior  indebtedness.  So  we  have  in  this 
CHse  a  new  question  not  presented  in  the  Des 
Moines  suit,  tbe  existence  of  facts  never  called 
to  tbe  attention  of  tbe  court  in  that  case,  wliich 
of  themselves  create  a  perfect  defense. 

Weiuno  error  in  the  judgment,  and  Uintf" 
fimied, 

Mr,  Justice  HarUui  diasenta. 


MICHAEL  OROTTY,  lyr.  in  Err.. 

V. 

THE    UNION   MUTUAL    LIFE    INSUR- 
ANCE COMPANY  OF  Maiot. 

(See  8.  0.  Reporter^  ed.  aSl-(a7J 

Insurable  interest— poliey  for  benefit  t(f  creditor 

— admission. 

L   A  claimant  under  a  life  hisuranoe  polfoy  must 
have  an  insurable  Interest  In  the  life  of  the  In- 


sored;  wagerinff  oontnots  in 
vaUd. 

I.  Where  a  policy  of  life  insoranoe  la,  oo 
of  tbe  assured,  payable  to  a  penoo 
creditor  theiehi,  if  living,  if  not.  then  totki 
resentativee  of  the  assured,  such  ciedHw 
prove  the  amount  of  his  debt  In  order  to 
on  the  poUoy:  neither  tbe  recital  In  tbe  pottey 
nor  the  statement  in  tbe  proofs  of  death  ttm  he 
Is  a  creditor.  Is  sufBdeot. 

S.  The  admisrion  of  proof  that  the  relafinn  ef 
debtor  and  credit<nr  existed  between  two  partiM 
at  one  date,  is  not  admissioo  or  proof  thB 
months  thereafter  the  same  relatioo  and  to  the 
same  amount  subsisted. 

f No.  248.] 

Argued  March  28^  189t.  Decided  AprQ  IS,  18Si. 

IN  ERROR  to  the  Circuit  Comt  of  the 
1  United  States  for  the  Northern  Distrkt  of 
California,  to  review  a  judgm^it  in  favor  of 
defendant,  tbe  Union  Motnal  life  Insaraaoe 
Company,  in  an  action  brought  bj  Midiad 
Crotty,  opon  a  policy  of  lifeinsormnoe  payable 
to  him.    Affirmed, 


Statement  by  Mr.  Justice  Bre^ 

On  January  81,  1888,  defendant  in  error,  de> 
fendant  below,  insured  the  life  of  Mkhael 
O'Brien.  The  language  of  the  policy  was  tUi: 
'*Does  prondse  Michael  O'Brien,  of  Lodifocd 
in  the  SUte  of  California  to  pay  to  said  MicbasI 
O'Brien  tbe  sum  of  ten  thousand  dollan  (aoy 
indebtedness  to  tbe  company  oo  aocoont  of 
this  contract  to  be  first  deducted  therefroa)  at 
the  office  of  the  company  in  Portland,  Mate, 
on  tbe  fifteenth  day  of  January  in  tbe  year 
nineteen  hundred  and  forty-one,  or  if  siii 
Michael  O'Brien  shall  die  before  that  time,  ta 
pay  said  sum  within  ninety  days  after  notke 
and  satisfactory  proofo  of  death  shall  have  b«a 
furnished  to  the  company  at  its  said  oflloe.  tt> 
Michael  Crotty  his  creditor  if  living;  if  not, 
then  to  the  said  Michael  CBrien'a  execoton. 
administrators,  or  assigns,  upon  the  foHowiog 
conditions."  On  January  2,  1886,  plafaitiff  ia 
error,  plaintiff  below,  commenced  bk  actioo  ia 
the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  California  to  reooTtr  on 
the  policy.  The  complaint  contained  then 
al  lesrations  * 

"Third.  That  plaintiir  was  at  tbe  tine  of 
effecting  said  policy  of  insurance.  *tad  at  the 
time  of  the  death  of  said  Michael  O3rieo,  a 
creditor  of  said  Michael  O'Brien  for  vanoo* 
sums  of  money,  which  this  pUintUf  had  st 
various  times  advanced  to  the  said  Mkhael 
O'Brien,  amounting  to  several  tboosand  dol- 
lars, and  as  such  creditor  had  a  valuable  ia- 
terest  In  the  life  of  said  Micbad  CBrieo. 

"Fourth.  That  on  the  15th  day  of  SepCeah 
her,  1888,  at  the  city  of  Boston.  State  of  Mss- 
sacbusetts,  tbe  said  Michael  O'Brien  died. 

"Fifth.  That  on  the  14th  day  of  Jaooary. 
1884,  pbiintiff  furnished  the  defendant  with 
proof  of  tbe  death  of  said  Michael  CBrlea  ii 
this  case,  and  otherwise  performed  all  the  coa- 
ditions  of  tbe  said  policy  of  tnanrance  oo  his 
part." 


Nora.— .^  to  instirabls  imiert^  of  mortoagor, 
fmortgaoee,  triMtee*  vendor,  vendee,  carrier,  eU,,  see 
note  toGarpenter  v.  ProTidenoe  Washiiiffton  Ins. 
00.10:1044. 

Am  tsinmmmee  on  Hfe  of  another:  lehonutyhave; 


interest  necemary,  see  note  to 
France,  24: 287. 

Ae  to  policy  ^*for  whom  it  mat/ 
loho  may  recover  upon,  see  tioCs  to 
Inson,  SS:  219. 
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The  answer  denied  specifically  that  O'Brien 
was  eVer  indebted  to  plaintiff,  and  denied  that 
plaintiff  ever  performed  the  conditions  of  the 
policy,  except  by  furnishing  proofs  of  the  death 
of  (yBrieo.  In  the  proofs  of  death,  which 
were  on  a  blank  furnished  by  the  insurance 
company,  were  these  questions  and  answers: 
"8.  In  what  capacity  or  in  what  title  do  ^ou 
make  the  claim?  Ab  creditor  and  beneficiary 
named  in  the  policy.  17.  If  the  claim  is  made 
imder  an  assignment,  give  the  date,  name  of 
assignor,  and  the  consideration.  The  claim 
by  me  as  cxeditor  of  deceased  and  beneficiary 
named  in  the  policy."  On  the  trial  the  only 
eridence  fumishea  by  the  plaintiff  of  his  in- 
terest in  the  policy  was  that  contained  in  the 
policy  itself  and  in  these  two  statements  in  the 
proofs  of  death.  The  court  instructed  the 
jury  to  find  a  verdict  for  the  defendant,  to  re- 
verse which  judgment  plaintiff  sued  out  this 
writ  of  error. 

Jfettfi.  S,  F.  Phillips  and  F.  D.  McKen- 

n^  for  plaintiff  in  error. 

Mestri,  J.  H.  Dnammond  and  J.  H,  Drum- 
mAnd,  Jr,,  for  defendant  in  error: 

The  party  insuring  must  have  an  interest  in 
the  life  insured. 

3  Kent,  Com.  868;  OodaaU  v.  Boldero,  0 
East,  72. 

Id  this  country  wagers  are  not  valid  con- 
tracts. 

LeuisT,  Litilffidd,  15  Me.  238;  Trenton  MuU 
L.  d  F,  1m.  Co.  Y.Johmon,  24  N.  J.  L.  576. 

The  interest  arising  from  consanguinity  and 
affinity  is  sufficient  to  lustain  a  contract  of 
insomnce.  * 

Ijrrd  V.  DaU,  12  Mass.  115. 

Recognizing  the  tie  of  immediate  consan- 
c^inityland  the  tie  of  marriage  ao  giving  an 
interest,  the  vast  preponderance  of  authority 
in  this  country  is  that  the  beneficiary  must 
bave  an  interest  in  the  life  insured. 

Where  a  roan  for  his  own  benefit  insures  the 
life  of  another,  almost  all  the  authorities  in 
this  country  agree  that  the  party  must  have  an 
insurable  interest  in  the  hfe  insured,  or  the 
policy  is  void. 

iiitchta  V.  Uvion  L.  Int.  Co.  45  Me.  104; 
Betin  v.  Connecticut  Mut.  L,  ln$,  Co,  28  Conn. 
244:  Lewis  v.  Phoanix  Mut.  L.  Ins,  Co,  89 
Conn.  101;  Mutual  L.  Ins.  Co.  of  New  York  v. 
Alien,  188  Mass.  24;  Ruw  v.  Mutual  Ben,  L, 
hi.  Co,  26  Barb.  566,  23  N.  Y.  616;  Bawls  v. 
American  Mut,  L.  Ins.  Co.  86  Barb.  857. 27  N. 
Y.  282;  Mowry  v.  Home  L,  Ins,  (7<?.  9  R  L 
346;  Corson's  App.  4  Cent  Rep.  807,  118  Pa. 
438;  Bloomington  Mut  L.  Ben.  Asso.  v.  Blue^ 
8  West.  Rep.  642, 120  Rl.  121;  Guardian  Mut, 
L.  Int.  Co,  V.  Uogan,  80  Rl.  86;  Burton  v. 
Connecticut  Mut.  L,  Ins.  Co,  119  Ind.  207; 
ConUnental  L.  Ins.  Co.  v.  Volger,  89  Ind.  672: 
Singleton  v.  8t.  Louis  Mut.  Ins.  Co,  66  Mo.  68; 
Afabama  Gold  L.  Ins.  Co.  v.  Mobile  Mut.  Ins. 
Go-  81  Ala.  829;  Price  v.  Supreme  Lodge  K.  of 
B,  e8  Tex.  866;  Equitable  L.  Ins,  Co.  v.  Eazle- 
^•75  Tex.  888;  Boiabird  v.  Atlantic  Mut. 
m,  Co.  Mo,  2  Ins.  L.  J.  588;  Swick  v.  Borne  L, 
{w.  Co,  2  Dill.  160;  Lamont  v.  Grand  Lodge 
{^a  LqfH.91  Fed.  Rep.  177;  Phcmix  Mut, 
^^Im,  Co.  V.  Bailey,  80  U.  8.  18  Wall.  616 
^20:501);  CammaekY.  Lewis,  e2V  8. 15  Wall. 
HI  U.  8. 


648  (21:  244);  Connecticut  Mut,  L,  Ins,  Co.  v. 
Sehaefer,  94  U.  8.  457  (24:  251);  Wamoek  v. 
Davis,  104  U.  8.  775  (26:924);  Connecticut 
Mut.  L  Ins.  Co.  y.  Lucks,  108  U.  8.  49& 
(27:  800). 

When  the  policy  has  been  assigned,  the  pre- 
ponderance of  authority  is  that  the  assignee 
must  have  an  insurable  interest  in  the  life- 
insured  or  he  cannot  recover  upon  the  policy. 

Phosnix  Mut.  L.  Ins.  Co.  v.  Bdiky,  80  U.  B. 
18  WaU.  616  (20:  601);  JBtna  L.  Ins.  Co.  y. 
France,  94  U.  8.  661  (24:  287);  Page  v.  Bum-^ 
stine,  102  U.  8. 664  (26 :  268);  Wamoek  y.  Davis^ 
104  U.  8.  775  (26:  92^;  Connecticut  Mut,  L. 
Ins,  Co,  V.  Lucks,  10»  U.  8.  498  (27:  800);  Nef» 
York  Mut,  L,  Ins.  Co,  v.  Armstrong,  117  U.  8. 
691  (29^  997):  Sinck  v.  Home  L.  Ins.  Co.  2  Dill. 
160;  Gilbert  v.  Moose,  104  Pa.  74;  Franklin 
L.  Ins.  Co.  y.  Eizzard,  41  Ind.  116;  Franklin 
L.  Ins,  Co,  V.  Sefton,  58  Ind.  889;  Elkhart 
Mut,  Aid  Ben,  Bel.  Asso.  v.  Houghton,  1  West. 
Rep.  284,  108  Ind.  286;  Alabama  Gold  L.  Ins, 
Co,  V.  Mobile  Mut.  Ins.  Go,  81  Ala.  829;  Basy& 
V.  Adams,  81  Ky.  368;  Missouri  VaUey  L.  Ins. 
Co.  V.  Sturges,  18  Kan.  93. 

In  Massachusetts,  New  York  and  Rhode- 
Island  the  doctrine  prevails  that  a  policy,  valid 
in  its  inception,  mav  be  assigned  to  one  having- 
no  interest  in  the  life  insured  and  be  valid  in 
his  hands. 

Stevens  v.  Warren,  101  Mass.  564;  Pierce  v. 
CharUr  Oak  L.  Ins.  Co.  13^  Mass.  151;  Mutual 
L,  Ins,  Co.  of  New  York  v.  Allen,  188  Mass.  24; 
Buse  V.  Mutual  Ben.  L,  Ins,  Co.  28  N.  Y.  oi6; 
Fitzgerald  v.  Ins,  Co.  17  Ins.  L.  J.  861. 

In  New  York,  the  cases  agree  that  one  may 
insure  his  own  life  for  the  benefit  of  one  who- 
has  no  interest  in  it.  Bui  whenever  the  ques- 
tion has  arisen,  so  far  as  we  can  find,  it  has- 
been  held  that  in  such  case,  if  the  policy  waa 
procured  or  paid  for  bv  such  beneficiary,  it  is  a. 
wacer  policy  and  void. 

Valton  V.  National  Fund  L,  Assur.  Co,  20- 
N.  Y.  82;  Rawls  v.  American  Mut,  L,  Ins.  Co. 
27  N.  Y.  282;  Mallory  v.  Travelers  Ins,  Co.  47 
N.  Y.  62;   Olmsted  v.  Eeyes,  85  N.  Y.  693. 

When  an  insurable  interest  is  necessary,  the- 
burden  is  on  the  party  alleging  it  to  aver  it  ia 
his  pleadings  and  prove  it  by  evidence. 

Continental  L.  Ins.  Co,  y.  Volger,  89  Ind. 
672;  Burton  v.  Connecticut  Mut.  L.  Ins.  Co. 
119  Ind.  207;  Guardian  Mut,  L,  Ins.  Go.  v. 
Hogan,  80  111.  86;  Singleton  v.  St.  Louis  Mut. 
Ins,  Co,  66  Mo.  63;  Elkhart  Mut.  Aid  Ben. 
Bel,  Asso.  V.  Hougkton,  1  West.  Rep.  284.  lOS- 
Ind.  286;  Freeman  v.  Fulton  F.  Ins,  Co,  8a 
Barb.  247;  Buse  v.  Mutual  Ben,  L,  Ins,  Co.  2S 
N.  Y.  516;  Bloomington  Mut.  L.  Ben.  Asso,  v. 
Blue,  8  West.  Rep.  642,  120  111.  121;   Mowry 
V.  Home  L,  Ins.  Co,  9  R.  I.  846;  Fowler  v.  New 
York  Indemnity  Ins,  Co.  26  N.  Y.  422;  Phanix 
L,  Ins,  Co.  V.  Bailey,  80  U.  8.  18  Wall.  616. 
(20:  501). 

Mr,  Justice  Brewer  delivered  the  opinion^ 
of  the  court: 

Without  noticing  other  questions  discussed 
by  counsel,  it  is  sufficient  to  consider  that  of 
plaintiff's  interest  in  the  policy.  It  is  the  set- 
tled law  of  this  court  that  a  claimant  under  a. 
life  insurance  policy  must  have  an  insurable- 
interest  in  the  life  of  the  insured.    Wagering^ 
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contracts  in  iDSuraoce  have  been  repeatedly 
denounced.  Camm<uk  ▼.  Lew%$f  82  U.  S.  16 
Wall.  648  [21:  244],  in  wbicb  a  policy  of 
18,000,  taken  out  to  secure  a  debt  of  $70,  was 
declared  "a  sbeer  wagering  policy."  Conneeti- 
cut  Mut.  Z.  ln$,  (Jo,  ▼.  Bdia^er,  94  U.  8.  467, 
461  [24:  261,  268].  in  wbicb  it  was  said:  *'In 
cases  wbere  tbe  insurance  is  effected  merely 
by  way  of  indemnity,  as  wbere  a  creditor  in- 
sures the  life  of  his  debtor,  for  tbe  purpose  of 
securing  bis  debt,  the  amount  of  insurable  in- 
terest is  tbe  amount  of  tbe  debt"  Wamock  v. 
DavU,  104  U.  8.  776  (26:  924]. 
Confessedly,  plaintiff  sues  as  a  creditor  of 

[624]  O'Bifen.  Within  tbe  language  quoted,  the 
amount  of  his  insurable  interest  was  tbe  amount 
of  bis  debt;  and  the  question  is  whether  the 
policy  and  the  proofs  of  death  contained  suffi- 
cient evidence  of  such  insurable  interest.  It  is 
unnecessary  to  enter  into  tbe  disputed  ques- 
tion as  to  how  far  a  policy  of  insurance  taken 
out  by  a  creditor  on  the  life  of  bis  debtor  is 
affected  by  a  change  in  the  relations  between 
debtor  and  creditor  prior  to  the  maturity  of 
the  policy;  for  here  the  contract  was  between 
the  insured,  O'Brien,  and  the  company;  the 
promise  of  the  company  was  to  him,  and  to 
pay  to  him  at  the  maturity  of  tbe  policy,  with 
a  proviso  that  if  tbe  insured  died  before  tbe 
end  of  the  term,  payment  should  be  made  '*to 
Michael  Grotty,  his  creditor,  if  living:  if  not, 
then  to  the  said  Michael  O'Brien's  executors," 
etc.  The  words  **  if  not "  grammatically  stand 
ir  ancttbesis  to  tbe  words  immediately  prior,  "if 
li>  .'ng; "  and  yet,  considering  tbe  purpose  of  the 
contract  and  the  words  which  follow  directly 
thereafter,  it  would  seem  not  unreasonable 
that  they  refer  to  a  determination  of  the  rela- 
tion of  creditor,  and  as  though  tbe  language 
was  "if  not  a  creditor,  then  to  the  said  Michael 
O'Brien's  executors,"  etc.  If  a  policy  of  insur- 
ance be  taken  out  by  a  debtor  on  bis  own  life, 
naming  a  creditor  as  beneficiary,  or  with  a 
•ii*'<ipquent  assignment  to  a  creditor,  tbe  ^n- 
eral  doctrine  is  that  on  payment  of  tbe  debt 
luc  creditor  loses  all  interest  therein,  and  the 
policy  becomes  one  for  tbe  benefit  of  the 
insured,  and  collectible  by  his  executors  or 
administrators.  In  2  May, Ins.  (8d  ed.)  §  469a. 
the  author  savs:  **A  creditor's  claim  upon  tbe 
proceeds  of  insurance  intended  to  secure  the 
debt  should  fto  no  further  than  indemnity,  and 
all  beyond  &e  debt,  premiums  and  expenses, 
should  go  to  tbe  debtor  and  his  representa- 
tives, or  remain  with  tbe  company,  according 
as  the  insurance  is  upon  life  or  on  property." 
Central  Bank  of  WaMngton  v.  nume,  128 
U.  8.  196.  206  [82:  870,  8761.  But  whatever 
doubts  may  exist  as  to  tbe  law  applicable  to 
such  cases,  or  the  rights  of  action  on  sudi  a 

1625]  policy,  the  plaintiff  in  this  case  put  bis  own 
construction  on  the  contract,  and  tendered  an 
issue  which  was  accepted  by  the  company. 
He  alleged  that  he  was  a  creditor  at  the  time 
of  the  contract  and  at  the  time  of  tbe  death. 
Upon  tbe  issue  thus  pie^nted  the  case  went  to 
tnaL  The  p!t>mise  of  the  policv  is  to  pay  to 
Michael  Grotty,  bis  creditor,  if  living;  and  it 
is  contended  that  this  is  an  admission  on  tbe 
part  of  tbe  company  sufficient  to  justify  a  ver- 
dict against  it.  If  an  admission  at  all,  it  is 
good  only  as  an  admissioo  of  the  date  at 
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which  it  was  made,  to  wH,  tbe  date  of  the 
policy.  The  relation  of  debtor  and  creditor  m 
not  a'  permanent  one,  like  that  of  parent  sod 
child,  but  one  which  may  vary  from  day  lo 
day,  changing  both  in  fact  and  amount,  aodonS> 
ing  to  the  successive  business  transmctioas  b^ 
tween  the  parties.  So,  admission  or  proof 
that  the  relation  of  debtor  and  creditor  aamed 
between  two  parties  at  one  date  is  not  wAam^ 
sion  or  proof  that  months  thereafter  tbe  mam 
relation  and  to  the  same  amount  subsisted.  If 
it  were  proven  that  the  relation  of  debtor  aad 
creditor  existed  at  the  date  of  tbe  iasning  of  the 
policy,  and  the  beneficiary  died  tbe  succeeding 
day,  it  miebt  be  that  the  nearness  of  the  tvo 
dates  would  carry  with  it  an  inferenoe  that  tht 
relation  still  subsisted;  but  it  would  noc  do  to 
rest  on  the  same  inference  when  manv  mootba 
had  Intervened  between  the  date  of  H^  polky 
and  the  time  of  death. 

A^n,  the  indebtedness  of  O^rien  to  pbio- 
tiff,  if  any  existed,  was  a  matter  pecoKirly 
within  the  knowledge  of  plaintiff:  and  if  that 
indebtedness  is  an  essential  factor  in  bh  right 
to  recover,  justice  requires  that  be  should  by 
affirmative  testimony  establish  both  tbe  fsec 
and  the  amount. 

Still,  again,  not  only  does  Justioe  bctwteo 
the  parties,  but  also  that  public  policy  which 
denounces  wagering  contracts,  require  that  Uw 
proof  of  indebtedness  should  be  distinct  and 
satisfactory.  It  would  tend  to  a  succenfol 
consummation  of  wagering  contracts  in  insure 
ance  if  tbe  mere  recital  in  the  policy  was  b^ld 
sufficient  to  sustain  a  recovery  in  favor  of  the 
alleged  creditor,  no  matter  how  loojr  aft«r 
tbe  date  of  the  policy  the  death  of  tbe  in«iixrd 
happened.  Admissions,  whether  direct  or  m- 
cidental,  should  never  be  carried  beyood  tbrir 
actual  extent,  or  tbe  reasonat>le  infffeocrt 
therefrom,  and  should  not  be  invoked  to  wotk 
injustice  to  parties  litigant  or  thwart  tbe  4o> 
mands  of  sound  public  policy. 

Neither  can  the  statements  of  tbe  plaintiff  ia  g 
bis  proofs  of  death  be  considered  evkieoce  ia 
his  favor  of  tbe  fact  that  he  ia  a  creditor,  or 
the  amount  of  the  debt.  All  that  then  k  ia 
the  proofs  of  death  is  his  own  atatemeot,  aad 
surely  a  plaintiff  cannot  make  bis  sworn  iiato^ 
meats  at  another  time  and  place  tofflcieat 
evidence,  on  a  trial,  of  the  existeoce  of  aa 
essential  and  disputed  fact  Tlieae  statencaii 
are  evidence  against  tbe  claimant,  mod  not 
agsinst  the  insurance  company.  Jhrfval  Bm. 
L.  Intt,  Co.  T.  NewUm,  89U.  a  2S  Wafl  tt 
122:  798].  Nor  is  the  fact  that  tbe  pcoo6  of 
death  were  received  by  the  fnsoraDca  oonpur 
without  question  an  admiaaioD  oo  ita  part  or 
tbe  truth  of  all  tbe  matteii  atated  tbaRta. 
The  purpose  of  proofs  of  death  in  Ufa 
ance  and  proofs  of  loaa  in  fire  inauranoe 
is  to  put  the  insurance  company  in 
of  tbe  facts  concerning  the  de«tb  or  Wm^  m 
claimed  by  the  benefidarr  or  insored,  opoa 
which  it  is  to  base  ita  aetermioaiioo  as  to 
making  or  refusing  pavmeot^  asd  when  ii 
receives  such  proofs  witnoat  questioo  it  b  aa 
admission  on  ita  part  that  they  are  ia  Cora 
sufficient,  but  not  that  aU  the  facta  tiaiBd 
therein  are  true. 

The  policy  in  this  case  caDed  for  proofr  of 
death;  and  the  oompany  1^  its  answer  wbaMr 
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^  tfafit  tAtisfftdory  proofs  had  been  famished. 
The  fact  that,  in  the  blank  it  prepared  and 
«eot  to  be  flUed  out,  it  asked  many  questions 
"whicb  were  answered  by  the  claimant,  and  the 
proofs  thus  made  were  received  without  oblec- 
tion.  did  not  prevent  the  company  from  coal- 
IcD^g  in  court  the  truth  of  any  fact  stated 
therein  essential  to  the  plaintiff's  right  of  re- 
covery, and  did  not  amount  to  an  admission  on 
its  part  respecting  such  fact.  The  case  of 
ManhaUan  L,  Ins.  Co,  v.  San  FrancUeo^  84 
r.  a  17  WalL  872  [21:  698],  is  cited  by  plain- 
tiff  as  authority  for  a  contrair  view.  There  is 
perhaps  a  sentence  or  two  in  the  opinion  which, 
detached  from  the  rest  and  considered  apart 
from  the  facts  of  the  case,  might  justify  the 
claim  of  plaintiff.  That  was  a  suit  on  a  con- 
tnct  of  life  insurance.  The  insured  died  be- 
fore the  i>o]icy  was  actually  issued.  If  it  had 
been  issued  it  would  have  contained  a  stipula- 
tion that  '*  payment  of  the  loss  would  be  made 
within  ninety  days  after  notice  of  the  death 
and  due  proof  of  the  just  claim  of  the  assured." 
The  beneficiary  was  the  wife  of  the  insured. 
On  the  trial  the  plaintiff  offered  evidence  to 
prove  the  contract  and  the  death  of  her  hus- 
band; that  she  had  filled  up  in  the  presence  of 
the  company's  agent  the  blank  forms  which  it 
had  furnished,  and  which  were  always  used  in 
making  proofs  of  death;  and  that  he  had  re- 
ceived without  objection  and  retained  them; 
but  offered  no  evidence  as  to  the  contents  of 
those  papers.  She  rested  her  case  upon  this 
tesiimnny,  and  the  court  refused  an  instruction 
that  she  could  not  recover.  This  court  held 
that  such  instruction  was  properly  refused. 
Of  course,  as  a  wife,  she  had  an  insurable 
interest.  Proof  of  the  contract  and  of  her 
husband's  death  established  the  fact  of  her 
right  to  recover  unless  she  bad  failed  to  fur- 
nub  due  proofs  of  her  just  claims;  but  as  the 


GEORGE  H.  WHITE,  Admr.  of  GaoBea 
W.  Whitb,  dec'd,  Appt.^ 

V, 

IRA  P.  RANEIN,  kt  al. 

(See  8.  C.  Beporter*s  ed.  OHMnOll 

JurisdieUon  of  Oireuit  Court  of  nUt  fbr  in- 
fringemerU  pf  patent. 

The  IT.  8.  Ciroult  Gourfc  has  jnrlsdlotion  of  a  salt 
In  equity  which  is  purely  a  bill  for  infringement 
of  letters  patent,  where  the  defense  is,  nonoin- 
fringement  and  lawful  right  of  defendants  to  do 
what  they  did. 

[No.  269.] 
Argued  and  Submitted  March  SO,  1892.    De- 
cided April  18, 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Norihem  Dis- 
trict of  California,  dismissing  for  want  of 
jurisdiction  a  suit  in  equity  for  the  infringe- 
ment of  letters  patent.    Beiereed, 

The  facts  are  stated  in  the  opinion. 

Mr,  M.  A.  Wheaton  for  appellant: 

The  Circuit  Court  which  dismissed  the  suit 
for  want  of  jurisdiction,  had  lurisdiction  to  try 
the  issues  tendered  by  the  bill,  and  every  issue 
that  could  be  made  under  the  allegations  of  '.he 
bill 

Uartell  v.  TiWman,  99  U.  8.  647  (25:  357); 
Nammachery,  lf^t7«0n,  26  Fed.  Rep.  230;  Cohn 
V.  National  Rubber  Co.  3  Bann.  &  Ard.  568, 15 
Pat.  Off.  Gaz.  829;  Kelly  v.  Pt/rter,  17  Fed. 
Rep.  519;  White  v.  Lee,  3  Fed.  Rep.  222.  4  Fed. 
Rep.  916.  14  Fed.  Rep.  769;  Seibert  Cylinder 
Oil' Cup  Co,  V.  Manning,  82  Fed.  Rep.  625. 

Meseri,  F.  J.  Lippitt  and  D.  L,  Bnoot,  for 
appellees: 

The  parties  being  all  citizens  of  the  same 
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<x>mpany  received  them  without  oblection,  and  |  State,  the  jurisdiction  of  the  Circuit  Court  de> 
•did  not  return  them  for  correction,  it  was 
properly  held  that  they  were  sufficient.    All 
that  was  in  fact  determined  was  that  if  the 


pended  on'the  subject-matter  of  the  suit;  and, 
the  controversy  arising  under  a  contract,  and 


pnwb  were  retained  without  o]^ection  the 
<0firt  could  not  declare  them  insumcient. 

Further,  in  the  case  before  us,  the  blank 
which  was  furnished  to  the  plaintiff  by  the 
•company,  and  upon  which  he  prepared  the 
statements,  contained  this  notice: 

•"This  blank  is  furnished  (upon  application) 
for  the  convenience  and  assistance  of  the  rep- 
rtsentatives  of  the  insured,  and  the  company 
roerven  the  right  to  consider  and  determine 
the  question  of  its  liability  under  any  policy 
without  prejudice  or  presumption  by  reason  of 
the  delivery  thereof." 

So  the  party  had  full  information  in  advance 
that  the  oompany^s  right  to  challenge  its 
liabilitv  would  not  be  in  any  manner  preju- 
diced by  the  receipt  of  these  proofs  of  death, 
or  any  statements  therein. 

We  eee  no  error  in  the  ruling  of  the  court 
bdow^  and  ite  judgment  is  afflrmed, 

Mr,  Justice  Qrmy  was  not  present  at  the 
vpiment,  and  took  no  part  in  the  decision  of 
thucase. 


not  under  any  law  of  Congress,  the  bill  was 
properly  dismissed  for  want  of  jurisdiction. 

Wilson  V.  Sandford,  51  U.  8.  10  How.  101 
(18:  845);  UarUll  v.  Tilohman,  99  U.  8.  647 
(25:  857);  Albright  t.  Teas,  106  U.  8.  618 
(27:  295);  Starin  v.  New  York,  115  U.  8.  257 
(29:  890);  Qermania  Ins.  Co.  v.  Wisconsin,  119 
U.  8.  475  (80:  461);  Dale  Tile  Mfg.  Co.  v. 
mfatt,  125  tJ.8.  46(81:  688);  Walter  A.  Wood 
Maw.  A  R.  Mach.  Co.  v.  Skinner,  189  U.  8. 298 
(85:  193);  Marsh  v.  Nicfiols,  140  IT.  8.  844 
(85:  413);  Blanehard  v.  Sprague,  1  Cliff.  299: 
Goodyear  Y.  Union  India  Rubber  (^.  4Blatchf. 
63;  Hill  T.   Whiteomb,  1   Holmes,   828,  824; 


U.  a»  Book  8ft. 


Nora.— ^a  to  furisdietion  of  United  StaUs  OireuU 
Court  depending  on  parties  and  residence^  see  note 
to  Bmorj  v.  Oreenouffh,  1:  tUk 

As  to  coloraJbiU  ennveyanees  to  enable  suil  tu  be 
l)rouoht;  motive  of  transfer;  when  no  objection: 
eoupons:  residence  of  assignor,  see  note  to  McDonald 
V.  Smalley,  7:  287. 

As  to  jwrisSM/tonof  UniUA  States  courts  over  eon^ 
mon  law  ofemsss^  see  nots  to  United  States  v. 
CkMlidge,  4:  UA. 
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OccTnoi. 


MtOair^  dB.T.  €h.  t.  CRaeruer.  80  Fed.  Rep. 
887;  Wrm  t.  Annin,  84  Fed.  Rep.  486; 
Brooklyn  Watch  Com  Oo.  ▼.  Leaeh,  86  Fed. 
Rep.  2;  WiUiamt  y.  Star  Sand  Co.  86  Fed. 
Rep.  870,  871;  Dentmore  y.  Three  Biven  Mfff. 
Oo.  88  Fed.  Rep.  747.  Montgomery  Palace  Stock 
Oar  Od.w.  Street  Stable  Oar  Line,  43Fed,  Rep. 
880. 

The  bin  in  the  original  suit.  aUegfoff  merely 
inf riogexnent,  gave  prima  facte  JarisdictioD  to 
the  Circuit  Court;  but  the  Jurisdicuon  depended 
not  on  the  case  made  bj  the  bill  alone,  but  on 
the  real  issue  to  be  tried,  as  shown  bj  the 
pleadings  and  evidence. 

Blanehard  v.  Sprague,  1  aiff .  299;  Bobineon 
T.  Andereon,  121  U.  8.  622  (80:  1021X 

Mr,  JuUice  Blatehford  deliyered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  April  19, 
[629]  1878,  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  California,  by  Qeoree  W. 
White,  a  citizen  of  California,  against  Ira  P. 
Rankin,  A.  P.  Brayton,  John  Howell,  and 
James  M.  Thompson,  citizens  of  California, 
for  the  infringement  of  letters  patent  No. 
44146,  nanted  to  George  W.  White  and  Aus- 
tin O.  Day,  as  assignees  of  George  W.  White, 
the  invenuur.  September  6, 1864,  for  seventeen 
years  from  Aumist  28, 1884,  for  an  "improved 
apparatus  for  roasting  and  reducing  ores;"  and 
ahio  for  the  infringement  of  letters  patent  Ko. 
46,287,  granted  to  George  W.  White,  as  in- 
ventor, February  7, 1866,  for  seventeen  years 
from  that  day,  for  an  "improved  apparatus  for 
caldninff  ores."  All  of  the  interest  of  Day  in 
patent  Ko.  4414r^  was  conveyed  by  him  to 
White  before  September  20, 1876.  ^ 

The  bill  is  in  the  usual  form  of  bills  in  equitv 
for  the  infringement  of  letters  patent.  It  al- 
leges that  the  defendants,  since  September  20. 
1876,  and  before  the  filing  of  the  bill,  without 
the  license  of  the  plaintiff  and  without  any 
right  so  to  do,  have  manufactured,  used,  and 
sold  machines  embracing  the  inventions  cov- 
ered by  both  of  the  patents  and  infringing  the 
same.  It  contains  no  mention  of,  or  reference 
to,  any  contract  with  the  defendants  for  their 
use  of  either  of  the  patents.  The  prayer  of 
the  bill  is  in  the  usual  form,  for  a  perpetual 
injunction,  an  account  of  profits,  an  assess- 
ment of  damages,  and  an  increase  of  the  latter 
to  an  amount  not  exceeding  three  times  the 
sum  at  which  th^  shall  be  assessed.  It  tUso 
prays  for  a  discovery  from  the  defendants  as 
to  the  number  of  furnaces  thev  have  made 
since  September  20, 1876,  how  the  same  were 
constructed,  whether  they  have  not  on  hand  a 
large  number,  and  how  many,  of  such  fur- 
naces, and  how  the  same  are  constructed. 

The  defendants  demurred  to  the  bill  on  the 

ground  that  It  showed  no  case  for  a  discovery 

or  for  relkfy  and  that  the  discovery  demanded 

was  in  aid  of  the  enforcement  oi  a  penalty. 

ra^m     '^^^  demurrer  was  sustained  as  to  discovery, 

Loovj     ^j^j^  ^^^^  ^  ^^  plaintiff  to  amend.    The  bUl 

was  then  amend^  by  striking  out  the  prayer 
for  an  increase  of  damages  and  l^  waiving  all 
riirht  to  a  penalty. 

The  defendants  then  put  In  a  plea  to  the  bQl, 
setting  up  that  the  plaintiff,  on  February  18, 
1876,  agreed  in  writing  to  assign  to  the  defend- 
ant Thompson  a  one  fourth  interest  in  the  two 
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patents  in  question,  with  a 

fourth  interest  in  afi  patents  that  the  . 

might  thereafter  obtain  for  improveiBcatB  Bate 

by  him  on  said  inventions^  and  a  eornipoad- 

ing  interest  in  all  reissues  and  extentioas  off 

sud  patents,  in  case  Thompson  abonld,  witUa 

sixteen  months  thence  ensuinc,  eleot  to  tekm 

the  said  assignment;  that  within  the  Mitom 

montha  Thompson  dected  to  take  il,  aad  is 

due  time  thereafter  performed  every  act  aeoes- 

sary  to  entitle  himself  to  it,  and  duly  dcnsad- 

ed  of  the  plaintiff  the  exeratioo  and  delivery 

of  the  said  assignment,  to  wbidi  Tbonpsoa 

became  entitled  as  of  June  18,  1876;  thai  the 

pkintiff  White  failing  to  execute  and  defiver 

the  same  to  Thompson  on  demand,  the  tana; 

on  August  81, 1876,  broo^tsuit  against  While 

in  the  district  court  of  Uie  19th  jodiciBl  dii* 

trict  of  Califomia.  in  and  f6r  tbe  d^  aii 

county  of  San  Francisco,  to  compel  a  spedie 

performance  of  the  nid  contract,  and  for  other 

relief;  that  White  appeared  and  defended  the 

suit;  that  the  issues  raised  by  the  pleadiifs 

were  duly  tried  and  determined  by  the  ssid 

district  court,  which,  on  November  22.  18i7. 

made  a  decree  containing  the  foDowforiBd 

ings  of  fact:  (l)that  the  contract  ael  npla  the 

complaint  of  Thompson  waa  made  between 

the  parties;  (2)  that  Thompson  made  to  WWm 

aloan  of  $1,000,  and  delivered  to  WhUeaaoii 

and  agreement  mentioned  in  the  oontract,  aad 

received  from  White  his  notes  for  $1,000:  (1» 

that  Thompson  elected  to  take  the  aasifaiBenc 

of  one  fourth  of  the  patent  rights  mentioawd 

in  the  contract,  and  made  known  lo  WhhehAi 

said  election  before  and  upon  the  erpirsifaa  of 

the  sixteen  months;  (4)  that  at  the  expirstioa 

of  that  time,  Thompson,  at  San  Frmndseoi, 

with  reasonable  dilig^ice  sought  White  for  the 

purpose  of  demanoing  from  him  an  aariga- 

ment  of  one  fourth  oithe  aaid  patent  rkhl^ 

and  prepared  to  tender  and  ddive;  %>  Wnle. 

in  payment  therefor,  White'a  aaid  notes  aad 

Thompson's  assiffnment  of  the  income  of  iht 

said  one  fourth,  in  accordance  with  the  lenas 

of  the  contract;  (6)  that  White  knew  of  Tbosp^ 

son's  purpose  and  evaded  him;  (^  thai,  at  ths 

expiration  of  the  sixteen  months  Tbompsoa, 

by  frritinff  addressed  to  and  received  by  whili, 

demanded  an  assignment  of  one  foortli  of  tht 

said  patent  rifffats,  and  offered  to  pny  the  eoa- 

sideration  ana  perform  the  oooditiona  iapoNd 

upon  him  by  the  c(mtract;  (7)_^at»  on  Jn^  XI. 

1876,  Thompson  made  to  White  a  penoaal 

tender  of  White's  aaid  notea  and  an  assigs- 

ment  of  the  income  of  said  one  fourth,  nd 

demanded  from  White  an  assignment  of  ih» 

one  fourth;  (8)  that  White  made  no  ota}» 

tions  to  any  of  the  said  offen  or  lenden  sf 

performance;  (9)  that,  between  tbe  fliat  ofci 

of  performance  and  the  commcncemet  •( 

that  suit,  on  September  1,  1876L  Tbompssa 

made  efforts  to  settle  the  matter  wtthool  tmga- 

tion;  (10)  that  Thompson,  at  tbe  fui^raUna  of 

the  sixteen  months,  waa,  and  ever 


been  and  still  was,  willing  and  ready  to  Pt^ 
form  the  conditions  on  his  part  to  SMtls  aha 
to  the  assignment  of  the  said  one  fowth,  aad 
in  due  time  made  tender  of  performance;  thai 
from  such  findings  of  fact,  tbe  coort  was  of 
opinion,  as  a  conclusion  of  law,  that  Tho«p> 
son  was  entitl od  to  an  aasicnment  of  one  foorth 
of  said  patent  rights  aa  of  June  18^  1976,  aad 

i4tr.^ 
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to  in  aoooaDt;  that  thereupoD  it  was  decreed 
(1)  that  White  ezecate  and  deliver  to  Tbomp- 
K»  a  proper  deed  transferring  and  assigning 
to  bim.  as  of  June  18,  1876,  a  one  f  oartii  in- 
terest ki  the  two  inventions  secured  by  the  said 
two  patents,  with  a  corresponding  interest  in 
iD  patents  that  White  might  have  obtained 
doceFebmary  18, 1876,  or  might  thereafter  ob- 
taio,  on  improTements  n:iade  by  him  on  said 
breotions,  and  a  corresponding  interest  in  all 
rdnnes  and  extensions  of  said  patents;  (2)  that 
TbompeoB,  on  thedeliyeiTof  such  deed,  should 
Nirrender  to  White  hissud  notes,  and  execute 
aoddelirer  to  him  an  assignment  of  the  in- 
come of  said  one  fourth,  to  run  for  the  period 
of  two  years  from  June  18.  1876,  unless  the 
Bom  of  $4,000  should  be  sooner  realized:  and 
(8)  that  if  White  should  fail,  for  five  days  from 
the  date  of  the  decree,  to  obey  it,  then  the  clerk 
of  the  court,  as  special  commissioner,  should 
ezecate  and  deliver  the  deed  to  Thompson,  and 
receive  for  White  the  notes  and  assignment  of 
income;  that  it  was  referred  to  a  commissioner 
to  ascertain  and  report  certain  matters,  and 
tmoDg  them  the  pronts  lost  and  the  daniages 
rostained  by  Thompson  since  June  18,  1876.  in 
consequence  of  White's  failure  to  make  the  as- 
agnment;  that.  White  having  failed  for  more 
than  five  days  after  the  entry  of  the  decree  to 
execute  and  deliver  the  assignment,  the  special 
oommiasioner,  on  January  81, 1878,  received 
for  White  from  Thompson  the  notes  of  White 
tnd  thesssiioiment  of  income  mentioned  in  the 
decree,  and  executed  and  delivered  to  Thomp- 
100  a  deed  transferring  to  the  latter,  as  of  June 
18, 1876,  a  one  fourth  interest  In  the  two  in- 
veotions  secured  by  the  said  two  patents,  with  a 
oonmonding  one  fourth  interest  in  all  ^tents 
tbtt  White  might  have  obtained  since  Febru- 
^  18,  1876,  or  might  thereafter  obtain,  on 
improvements  theretofore  or  thereafter  made 
ty  White  on  said  inventions,  and  a  correpond- 
isg  interest  in  all  reissues  and  extensions  of  the 
IMitents;  that  that  deed  was  duly  recorded  in 
tbe  Patent  Office;  that  the  other  commissioner, 
before  referred  to,  took  depositions  as   to  Uie 
iooonnt,  and  on  October  26,  1880,  returned 
tbemand  his  report  to  the  superior  court  of 
tbe  dty  and  county  of  San  Francisco,  which 
I7  law  had  superseded  the  said  district  court; 
^  the  cause  came   on   for  hearing  upon 
White's  motion  for  a  final  decree  on  the  report, 
uid,  the  Judgewho  entered  the  decree  of  No- 
vember SS,  1877,  being  no  longer  on  the  bench, 
the  motion  was  heard  and  determined  by  a  dif- 
ferent Judge,  who,  treating  that  decree   as  a 
nullity,  entered  an  order,  on  February  4, 1881, 
gainst  the  obiection  of  Thompson,  setting 
Mide  and  vacating  all  proceedings  in  the  cause 
subsequent  to  the  filing  of  the  answer,  restor- 
es the  cause  to  the  calender  for  trial,  and 
<^ging  Thompson  with  all  the  costs  accrued 
up  to  tbe  time  of  the  order;  that  afterwards, 
OD  Fehruaiy  16, 1881,  on  the  motion  of  White 
ud  against  the  obiection  of  Thompson,  the 
<^er  of  February  4, 1881,  was  amended  so  as 
^  declare  that  tbe  decree  of  November  23, 

1877,  and  also  the  conveyance  of  January  81, 

1878,  and  all  proceedings  in  the  action  subse- 
<lueDt  to  the  nline  of  the  answer  were  vacated 
^d  set  aside,  and  the  cause  restored  totbecal- 
^iKlar  for  trial,  and  that  Thompson  should  be 
<^ged  with  all  the  costs  of  the  suit;  that  on 


April  6, 1881,  Thompson  appealed  to  the  Su- 
preme Court  of  California  from  the  action  of 
the  superior  court  in  its  orders  of  February  4 
and  16,  1881,  and  the  appeal  was  undetermined 
and  still  pending;  that  at  the  time  of  the  grier- 
ances  mentionea  in  the  bill  in  this  suit  Thomp- 
son was,  and  still  is,  the  owner  of  and  entitled 
to  one  fourth  of  the  inventions  and  patent  r6331 
rights  mentioned  in  the  bill,  and  to  make,  use, 
and  vend  the  furnaces;  and  that  every  furnace 
involving  the  said  inventions,  made,  used,  and 
sold  by  iLe  defendants,  was  made,  used,  and 
sold  under  Thompson's  said  right  and  by  vir- 
tue of  his  authority. 

The  plaintiff,  in  August,  1888,  put  in  a  rep- 
lication to  that  plea.  On  April  1,  1884,  tha 
defendants  filed  a  supplement  to  their  plea, 
setting  forth  that  on  June  16, 1888,  the  Su- 
preme Court  of  California  sustained  the  appeal 
of  Thompson,  reversed  the  said  orders  of  the 
Superior  Court  of  February  4  and  16,  1881,  . 
and  remanded  the  cause  to  that  court  for 
further  proceedings  not  inconsistent  with  the 
opinion  of  said  Supreme  Court. 

On  August  11,  1884,  the  Circuit  Court  of 
the  Unitea  States  on  a  hearing  on  the  supple- 
mentary plea,  overruled  it.  with  leave  to  the    ■ 
defendants  to  file  an  amended  plea.    On  Aug-    ' 
ust  26, 1884,  they  filed  a  plea  setting  up  that    : 
Thompson  at  the  time  of  the  grievances  men- 
tioned in  the  bill,  wss  and  still  is  the  owner    - 
of  and  entitled  to  one  fourth  of  the  inventions   * 
and  patent  rights  mentioned  in  the  bill,  and    - 
entitled  to  make,  use,  and  vend  the  said  fur-   [ 
naces;  and  that  every  furnace  involving  said    „ 
inventions,  made,  used»  and  sold  by  the  de- 
fendants,  was  made,  used,  and   sold  under   ^ 
Thompson's  said  right  and  by  virtue  of  his   ^ 
authority.    To  the  ^ea  a  replication  was  filed   r 
bv  the  plaintiff  in  September,  1884.    On  the 
29th  of  April,  1886,  the  Circuit  Court  entered   - 
an  order  overruling  the  plea  and  assigning  the 
defendants  to  answer  the  bill. 
•On  May  20, 1886,  the  defendants  put  in  an   : 
answer  to  the  bill,  denying  that  the  plaintiff,  ^' 
since  September  20, 1876.  had  been  and  still  . 
was  the  exclusive  owner  of  the  two  patents,  .^ 
denying  that  they  had  without  right,  manu-   - 
factured,  used  and  sold  furnaces  covered  1^ 
said  patents,  denying  that  they  had  infringed    ' 
upon  or  violated  any  rights  held  by  the  plain-   • 
tiff  under  the  patents,  and  setting  up  that  the   : 
defendant  Thompson  was,  and  ever  since  June  x 
18,  1876,  had  been,  the  owner  of  one  fourth  of  "^ 
the  inventions  covered  by  the  patents,  and  that     [634] 
every  furnace  manufactured,  used  and  sold  by  . 
the  defendants,  involving  the  said  inventions,   '; 
was  manufactured,  used  and  sold  under  the  ' 
authority  and  license  of  Thompson  as  owner 
aforesaid  of  one  fourth  of  said  inventions.    A 
replication  was  filed  to  the  answer  in  June,   • 
1886. 

On  the  26th  of  February,  1886,  a  stipulation  ' 
signed  by  the  solicitors  for  tbe  respective  parties 
was  fileci,  headed  "Stipulation  of  submission 
and  agreed  facts,"  wherein  it  was  admitted  on 
behalf  of  the  defendants,  that  after  June  18, 
1876,  and  before  November  22,  1877,  the  de- 
fendants made  and  sold  more  than  four  fur- 
naces involving  devices  and  inventions  de- 
scribed in  and  covered  bv  the  two  patents  in 
question,  and  that  tbe  said  making  and  selling 
were  done  at  the  instance  and  by  Uie  direction 
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of  the  defendant  Thompson,  "who  asserts  that 
he  bad  authority  so  to  do  under  the  contract, 
decree,  and  deed  hereinafter  mentioned."  The 
stipulation  then  sets  out  the  agreement  of 
February  18, 1875,  between  White  and  Thomp- 
son, the  comphdnt  of  Thompson  against  White 
filed  August  81, 1876^  the  suit  in  the  state 
court,  the  answer  of  White  to  that  complaint, 
Uie  decree  of  November  22, 1877,  the  deed  of 
January  81, 1878,  the  orders  of  February  4 
and  15, 1881,  made  in  the  state  court,  the  bill 
of  exceptions  for  a  second  appeal  to  the  Su- 
preme Court  or  California,  (which  contains  an 
order  made  by  the  superior  court  of  the  ci^ 
and  county  of  San  Francisco,  on  Au^nist  2o, 
1884,  ordering  judgment  in  favor  of  Thomp- 
son against  White  and  that  White  convey  to 
Thompson  a  one  fourth  interest  in  the  patents 
and  a  corresponding  one  fourth  interest  in  all 
patentfl  and  patentable  improvements  on  said 
inventions  made  by  White  prior  to  June  13, 
1878.  upon  the  delivery  by  Thompson  to  White 
of  the  notes  mentioned  in  the  complaint  in  the 
suit  in  the  state  court  and  the  payment  by 
Thompson  to  White  of  $4,000),  tbe  report  of 
the  commissioner  in  the  suit  of  Thompson 
against  White  as  to  profits  and  damages,  and 
copies  of  the  two  patents.  By  the  stipulation 
it  was  admitted  by  tbe  defendants  that  nothing 
had  been  paid  by  Thompson  to  White  under 
the  decree  of  August  26,  1884;  and  it  was 
further  agreed  that  the  cause  should  be  brought 
on  for  hearing  upon  the  pleading  therein  and 
in  accordance  with  the  terms  of  the  stipula- 
tion. 

The  cause  having  been  heard  by  the  Circuit 
Court  of  Vie  United  States  for  the  Northern 
District  fk  California,  to  which  it  had  been 
transferred,  that  court  entered  a  decree  on 
October  10,  1887,  that  the  bill  be  ''dismissed 
for  want  of  jurisdiction."  From  that  decree 
tbe  plaintifi'  appealed  to  this  court.  He  having 
since  died,  his  administrator  has  been  substi- 
tuted as  appellant. 

We  are  of  opinion  that  the  decree  of  the 
Circuit  Court  must  be  reversed.  That  decree 
was  that  the  bill  of  coooplaint  be  dismissed  for 
want  of  jurisdiction.  The  jurisdiction  is  clear 
on  tbe  face  of  the  bill.  Tbe  case  stated  by  the 
bill  arises  on  the  patents.  There  is  no  sug- 
gestion in  the  bill  that  there  was  ever  any  con- 
tract or  agreement,  or  attempt  to  make  one 
between  the  plaintiff  and  the  defendant  Thomp 
son,  or  that  either  the  plaintiff  or  the  defend- 
ants claim  anvthing  under  any  contract.  The 
averment  in  the  bill  that  tbe  defendants  have 
made,  used  and  sold  machines  containing  the 
patented  inventions  without  the  license  of  the 
plaintiff  and  without  any  right  so  to  do,  can- 
not be  regarded  as  raising  any  question  on  any 
alleged  license  or  contract 

The  Circuit  Court  did  not  decide  the  case 
upon  the  facts  contained  in  the  stipulation,  nor 
did  it  adjudicate  upon  tbe  legal  effect  of  those 
facts.  It  did  not  hold  that  those  facts  were 
facts  in  the  case  and  then  dismiss  the  bill  be- 
cause the  existence  of  those  facts  as  facts  re- 
moved Uie  case  from  the  cognizance  of  the 
court  It  appears  to  have  dismissed  the  bill  on 
the  simple  ground  that  the  defendants  set  up 
a  contract  of  license  from  White.  The  bill 
being  purely  a  bill  for  infringement,  founded 
upon  patents,  what  waa  set  up  by  the  defend- 
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ant  was  set  up  as  a  defense  and  aa  sboviae 
the  lawful  right  in  them  to  do  what  they  had 
done,  and  as  a  ground  for  the  dismissal  of  iha 
bill  because  they  had  not  in  fringed  tbe  patents 
although  they  bad  made  and  sold  more  this 
four  furnaces  involving  the  in  vent  ions  coTwcd 
by  the  patents.  The  decree  was  not  one  apoB 
the  facts  of  the  case,  but  was  simply  m  decree 
that  the  court  had  no  jurisdicfioa  to  try  tbe 
case.  The  subiect-matter  of  tbe  action,  as  aet 
forth  in  the  bill,  save  the  court  joriadicuoti, 
and  exclusive  jurisdiction,  to  try  it  All  of 
the  parties  to  the  suit  were  citizeoa  of  CaB- 
fomia,  and  if  jurisdiction  did  not  exist  onder 
tbe  patent  laws  it  did  not  exist  at  alL 

Reliance  is  placed  by  the  defendants  npoa 
the  cases  of  Wilson  v.  Sandfard^  51  C.  8.  10 
How.  101  [13:  845]:  HarteU  v.  TUghman,  ft 
U.  8.  547  [25:  8571;  and  JJMglu  v.  Tau, 
106  U.  8.  618  [26:  295]. 

In    HarteU    v.    Tiighman^   tbe    head-note 
of  the  report  is  that  '*a  srjt  between  ctfi- 
zens  of  the  same  State  cannot  ht  aostaioed  ia 
the  Circuit  Court,  as  arising  under  tbe  patent 
laws  of  the  United  States,  when  tbe  defendaoi 
admits  the  validity  and  his  use  of  tlie  plitntim 
letters  patent,  and   a   subsisting    contract   is 
shown  governing  the  rij?bts  of  tbe  parties  la 
the  use  of  the  invention.''    But  in  the  case  now 
before  the  court,  the  Circuit  Court  did  not  find 
that  there  was  a  subsisting,  valid  coo  tract  ^t- 
erning  tbe  rights  of  tbe  defendants  in  tbe  »« 
of  the  invention.    The  Circuit  Court  found 
nothing  as  to  the  existence  or  validity  of  tbt 
contract,  decree,  or  deed  mentioned  in  tbe  stip- 
ulation.   The  stipulation  provides  that,  at  tht 
hearing,  the  contract,  complaint,  answer.  de> 
cree,  and  deed,  set  forth  in  tbe  stipolatioo  w»j 
be  offered  in    evidence.  sul>ject  to  socfa  ob- 
jections as  might  be  urged  against  tbe  origiaaH 
thereof.    The  stipulation  further  stales  tbst 
the  defendants  do  not  admit  that  anyihieg  n 
due  to  the  plaintiff  from  Thompaoo,  and  that 
they  do  admit  that  nothing  had  been  paid  bv 
Thompson  to  the  plaintiff  under  tbe  decree  of 
the  state  court  of  August  86,  1884,  and  siacr 
the  making  thereof.     All   these  matien  aad 
questions  ought  to  have  been  adjudicated  bt 
the  Circuit  Court  before  it  could  find  eroood 
to  determine  whether  or  not  it  abould  dfe<aiit 
the  bill.     Until   it   had  ao  adjudicated  tkat 
ouestions,  the  decision  in  the  case  of  BtHA  r. 
Tilghman  could  not  apply. 

In  that  case,  a  reference  to  tbe  hiQ,  la  tW 
records  of  this  court,  as  filed  in  tbe  Orrotf 
Court  November  2, 1874,  shows  that  Ttlirfamsa. 
in  addition  to  setting  out  his  patent,  staled 


it  had  been  his  practice  to  put  up  such  li&tBR* 
as  were  required  to  work  bis  patented  ian»  ? 
tion  at  the  premises  of  the  paities  desirnc  is 
obtain  a  license,  and  then  to  demoostrste  4i 
practicability  and  instruct  the  parties  in  its  ve. 
with  the  previous  understanding,  bovetv. 
that,  if  successful  and  satisfactory,  the  rarw 
should  then  repay  the  expotaes  incnnrd  \^ 
him,  and  execute  a  regular  form  of  Ikeasr  ooa- 
tract  adopted  by  him;  that  a  copy  of  thefacm 
of  license  adopted  bv  Tilghman  at  the  tlw 
was  annexed  to  hia  bill,  am)  it  la  tbeie  fooa^ 
that  about  midsummer,  1878,  ooa  of  the  de- 
fendants applied  to  bis  agent  to  obtain  a  HeeMC 
to  use  the  patented  invention;  that  the  aarwt 
of  the  license  aad  agreement  Isned  lytii 
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Slaintiff,  the  mode  of  accounting  aod  of  chang- 
ig  the  license  rate  was  explained  to  him,  and 
be  then  agreed  to  execute  a  license  and  agree- 
meot  accordingly;  that,  on  the  faith  of  that 
agreement,  macninery  was  supplied  and  erected 
by  Tilghman  at  the  works  of  the  defendants, 
and  a  demand  was  then  made  by  Tilghman *s 
tgent  for  the  repayment  of  the  cost  of  the  ma- 
cbioeiyaod  for  the  execution  of  the  regular  li- 
oeose  and  agreement;  that,  after  much  delay,  the 
cost  of  the  machinery  was  repaid  toTil^bman, 
but  the  defendants,  on  April  25, 1874,  positive- 
ly refused  to  execute  the  license  and  agree- 
ment, being  the  same  issued  to  others  in  the 
same  business;  that  the  defendants  were  then 
served  with  notice  to  desist  from  using  the  pat- 
ent process;  that  several  monthly  payments  of 
royalty  had  previously  been  received  from  the 
defendants  on  the  faith  of  their  promise  to  exe- 
cute a  regular  license  and  agreement;  that, 
since  their  refusal  so  to  do,  the  defendants  had 
continued  to  send  monthly  reports  of  work 
done  and  checks  therefor  to  the  agent  of  Tilgh- 
man, as  if  in  payment  under  a  license,  but 
such  checks  were  returned  to  them,  as  they 
bad  no  authority  to  use  said  process;  that  the 
right  had  been  reserved  to  Tilghman  and  his 
agents,  in  all  licenses  executed  by  him,  to  visit 
and  inspect  machines  operating  his  said  pro- 
cess; and  that,  on  the  26th  of  June,  1881,  his 
agents  formally  applied  for  and  were  refused 
admission  at  both  factories  of  the  defendants, 
tbe  foreman  in  each  case  asserting  the  express 
directions  of  the  defendant  Hartell  not  to  ad- 
mit either  of  them.  One  of  the  interrogatories 
put  in  the  bill  was  whether  a  license  was  not 
tendered  to  the  defendants  to  execute,  and 
vbether  they  had  not  refused  to  execute  it. 
Tbe  rest  of  the  matters  in  the  bill  were  in  the 
usual  form  of  a  bill  for  the  Infringement  of  a 
patent  % 

Tbns,  in  that  case,  tbe  plaintiff  showed  dis- 
tinctly in  his  bill  that  he  nad  made  an  agree- 
ment with  the  defendants,  and  under  it  had 
supplied  them  with  machlnerv;  that  they  had 
used  such  machinery  and  paid  him  royalty  for 
its  use,  and  had  continued,  after  they  refused 
to  execute  a  regular  license  and  agreement,  to 
sendreports  of  work  done  andchecksin  pay  ment 
tuerefor,  as  if  in  payment  under  a  license;  and 
tbat  they  had  violated  a  right  claimed  by  the 
plaintiff  and  his  agents  to  visit  and  inspect  ma- 
chines operating  his  process.  Those  allega- 
u'oDs  amounted  substantially  to  saying  that 
what  tbe  defendants  had  done  they  claimed  to 
have  done  right  fully,  under  an  agreement  with 
the  plaintiff.  That  is  a  very  different  case  from 
tbe  one  stated  in  the  bill  in  the  present  suit. 

In  the  opinion  in  HarteU  v.  Tilghman,  it  is 
stated  that  the  plaintiff  in  that  suit  set  out  in 
the  bill  what  the  court  understood  to  be  a  con- 
tract with  the  defendants  for  the  use  by  the 
latter  of  his  invention;  that  he  declared  that 
tbe  defendants  had  paid  him  a  considerable 
*um  for  the  machines  necessary  in  the  use  of 
tbe  bvention,  and  also  the  royalty  which  he 
<Aked,  for  several  months,  for  the  use  of  the 
Pi^ocess  secured  by  tbe  patent;  and  that  be 


alleged  that  afterwards  the  defendants  refused 
to  do  certain  other  things  which  he  charged  to 
have  been  a  part  of  the  contract,  and  there- 
upon he  forbade  them  further  to  use  his  patent 
process  and  then  charged  them  as  infringers. 
The  Circuit  Court  had  decided  in  favor  of  the 
plaintiff,  and  this  court  reversed  the  decree, 
with  directions  to  dismiss  the  bill  without  prej- 
udice. That  was  done  by  this  court  in  view  of 
the  averments  of  the  bill,  and  on  a  considera- 
tion of  the  evidence  in  the  case,  as  to  the  verbal 
agreement  made  between  the  parties,  and  the 
transactions  between  them  which  took  place 
under  it 

The  case  of  WiUon  v.  Sanfrrd,  61  U.  8.  10 
How.  99  [13:  844 j,  is  cited  by  the  court  in 
HarteU  v.  Tilghman,  In  that  case,  the  bill  was 
filed  to  set  aside  a  contract  which  the  plaintiff 
had  made  with  the  defendants  for  the  use  of 
machines  under  a  patent  belonging  to  the 
plaintiff,  and  to  restrain  the  use  of  them,  as 
infringement*?,  on  the  ground  that  the  contract 
had  been  forfeited  by  £e  refusal  of  the  defend- 
ants to  comply  with  its  condition. 

The  case  oif  AlMght  v.  Teas,  106  U.  S.  618 
[27:296]  was  the  case  of  a  bill,  where  the  par- 
ties were  citizens  of  the  same  State,  brought  in 
a  court  of  that  State  for  moneys  alleged  to  be 
due  under  a  contract  whereby  certain  patents 
granted  to  the  plaintiff  were  transferred  to  the 
defendant.  The  bill  prayed  for  an  accounting 
of  the  amounts  due  the  plaintiff  for  royalties 
under  the  contract,  and  for  a  decree  therefor. 
The  case  was  removed  into  the  Circuit  Court 
of  the  United  States,  but  that  court  held,  on 
final  bearing,  that  it  had  no  jurisdiction,  be- 
cause the  case  did  not  arise  under  any  law  of 
the  United  States,  and  remanded  the  case  to 
the  state  court.  This  court  affirmed  the  de- 
cree, citing  as  authority  WiUonY,  SanfordBud 
HarteU  v.  Tilgfman, 

In  Vale  Tile  Mfg.  Go.  v.  HpaU,  125  U.  S. 
46  [81:  683],  the  cases  above  referred  to  were 
reviewed,  and  it  was  stated  that  it  had  been 
decided  in  those  cases  that  a  bill  in  equity  in 
the  Circuit  Court  of  the  United  States,  by  the 
owner  of  a  patent,  to  enforce  a  contract  for  the 
nse  thereof,  or  to  set  aside  such  a  contract  be- 
cause the  defendant  had  not  complied  with  its 
terms,  was  not  a  case  arising  under  tbe  patent 
laws;  and  it  was  said  that  the  bill  in  Hartell  v. 
IHlghman  alleged  that  the  defendants  had 
broken  a  contract  by  which  they  had  agreed 
to  pay  the  plaintiff  a  certain  royalty  for  the 
use  of  his  invention  and  to  take  a  license  from 
him,  and  thereupon  be  forbade  them  to  use  it, 
and  the]7  disregarded  the  prohibition.  .  The 
same  view  was  taken  of  Atbright  v.  Teas, 

The  case  of  Ma/rah  v.  Nichols,  140  U.  S.  344 
[85:  413]  is  to  the  same  purport 

We  are  entirely  satisfied  tbat  the  Circuit 
Court  o'ugbt  not  to  have  dismissed  the  bill  in 
this  case  for  want  of  jurisdiction,  but  ought  to 
have  proceeded  to  hear  it  upon  the  merits,  and 
the  proofs  put  in;  and  the  decree  is  reversed, 
and  the  cause  remanded  to  that  court  with  a 
direction  to  hear  it  upon  the  merits. 
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PLBA8AHT  H.  PENDLETON  st  al.,  Hp. 

in  Err^ 

«. 

0HARLB8  H.  RUSSELL,  IteoelTer  of  the 
Kniokbbbockbb  Lub  LiisuBAiroB  Com- 

PAHT. 

iSae  8.  OL  B6porter*B  ed.  6IQ-0I7.) 

JudammU  and  d$oree»  of  Circuit  Cfourt,  infect 
if  in  9^U  court— jttriidietion'-Judffment 
against  inturanee  companp-^-power  officeiter 
— receiver  as  party. 

L  Jadgmenti  and  decrees  of  the  Olroiilt  Ooart  of 
the  United  States  are  to  be  aooorded  in  the  state 
ooorts  the  same  effect  as  are  aooorded  to  the 
iudff  ments  and  decrees  of  a  state  court. 

t.  The  jurisdiction  of  every  court  is  open  to  in- 
qpxitj  when  its  judyments  and  decrees  are  pro- 
duced in  the  court  of  a  State,  and  it  is  there 
souirht  to  ffive  them  effect 

i.  A  judgment  against  an  insurance  company 
which  has  been  diasolved  and  its  franchises  for- 
feited bj  a  state  decree,  and  a  receiver  appointed 
of  Its  effects,  is  not  valid,  as  the  company  at  the 
time  had  no  legal  existence. 

4.  A  receiver  appointed  by  a  state  court  cannot 
defend  an  action  In  a  foreign  Jurisdiction  with- 
out the  express  authority  of  the  court  whose  oflB- 
cer  he  Is,  so  as  to  bind  any  property  or  effects  in 
his  hands  as  receiver. 

i.  A  receiver  appointed  by  a  state  oourt  does  not 
make  himself  a  party  to  a  suit  in  the  IT.  8.  Su- 
preme Oourt  by  the  employment  of  counsel  to 
argue  the  case  in  the  latter  court  nor  by  sending 
the  TtmUMbm'  from  that  oourt  to  the  Circuit 
Court. 

[No.  286.] 

Argued  and  SubmitUd  March  t^,  189S,    De- 
cided AprU  18, 189^. 

rj  ERROR  to  the  Sapreme  Court  of  the 
State  of  New  York,  to  review  a  judgment 
of  that  court  that  a  claim  against  the  Koicker- 
bocker  Life  iDsurance  Company  was  not  a 
legal  charge  affainst  that  company  and  was  not 
entitled  to  a  dlstribative  share  of  the  assets  of 
the  company.    Affirmed, 

Statement  by  Mr.  Justice  Fieldt 
The  facts  out  of  which  the  present  case  arises, 
briefly  stated,  are  as  follows:  On  the  14th  of 
July,  1870,  the  Knickerbocker  Life  Insurance 
Company  of  New  York,  for  a  stipulated  an- 
nual premium  of  $864.60,  issued  a  policy  for 
the  sum  of  ten  thousand  dollars  on  the  life  of 
Samuel  H.  Pendleton,  payable  to  the  claimants 
on  his  death.    By  its  terms,  the  failure  to  pay 


the  annual  premium  on  the  dsyi 
or  to  pay  at  maturity  any  note,  oWigaiina,  or 
indebtedness  given  for  the  premium,  reBdered 
the  policy  void.  The  first  premium  wna  paid. 
The  second  premium,  &llinr  due  oo  tbe  14ih 
of  July,  1871.  was  not  paid.  For  it  the  aa> 
sured  drew  two  drafts  on  partlea  in  New  Or- 
leans and  gave  them  to  the  agent  of  the  c 
panv,  one  a  sight  draft,  for  $44.50.  which 
paid,  the  other  for  $825,  payable  three 
after  date,  which  was  presented  to  the  drawees 
for  acceptance,  and  afterwards,  on  its  matnrv 
ty,  for  payment,  but  it  was  neitlier  acoepted 
nor  paia. 

The  assured  having  died,  an  actloa  was 
brought  in  September,  1875.  by  tbe  daiaaoti 
— his  children — ^upon  the  policy,  agabist  the 
insurance  company,  in  a  state  court  m  Teaacs- 
see,  to  recover  the  amount  of  tbe  inaoruice. 
On  motion  of  the  company,  the  action  was 
transferred  to  the  Circuit  Oourt  of  tbe  Uodlrd 
States  for  the  Western  District  of  Tennewe. 
The  cause  was  there  tried,  and,  in  May,  1^61, 
a  Judgment  was  recoveied  by  the  clainttattfor 
$16,175.  To  review  the  judgment  a  writ  of 
error  from  the  Supreme  Court  of  the  United 
States  was  sued  out  by  the  oompanv.  and  t 
supersedeas  bond  given  in  the  sum  of  twenty 
thousand  dollars.  To  secure  tbe  nxreties  oa 
that  bond  the  company  mortgaged  cettaia  of 
its  property  situated  in  Broouyn,  New  York, 
to  tbe  amount  of  fifteen  thousand  doUan,  and 
assiKDed  to  them  a  mortgage  for  six  thoinaad 
doUars  on  property  in  Jersey  City.  Upon  tbt 
wiit  of  error  a  citation  was  issued,  bat  b^soae 
oversight  or  inadvertence  *  both  the  wnt  and 
citation  were  directed  to  and  served  onlyupoa 
one  of  the  four  defendants  in  error,  wbii* 
the  cause  was  pending  in  the  Supreme  Coort 
of  the  United  States  upon  this  writ  of  error,  as 
action  was  brought  in  the  Supreme  Court  of 
New  York  by  the  attomey-gencaral  of  the  State. 
in  the  name  of  the  people  of  New  Y  jrlt.  again* 
the  insurance  company  to  dittolve  tbe  corpo- 
ration  and  forfeit  its  corporate  rigbta,  pririk^ 
and  franchises,  and,  on  the  20th  of  December, 
1882,  a  judgment  to  that  effect  was  rendaed. 
dissolving  tbe  company  and  forfdtinr  its  ear 
porate  privileges,  rights  and  franchbes,  sad 
appointing  Charles  H.  Russell  receiver  of  tbt 
property  of  the  corporation.  Soon  afterwardi 
the  receiver  ascertained  the  pendency  of  tbr 
cause  in  the  Supreme  Court  of  the  Uaikd  . 
States,  and  also  tne  execution  of  the  flap8^^  ^ 
deas  bond,  the  mortgage  of  the  proper  tj  of  tbt 
insurance  company  in  Brooklyn,  and  tbe  m- 
sign  men  t  of  tbe  mortgage  on  property  in  JcfvT 
(Xty,  by  way  of  indemnity  of  the  soretisi  ior 


Nora.— .ilt  to  eoncluafoefieat  offudQmenl^  see  note 
to  Bank  of  United  States  v.  Beverly,  11:  78. 

A%  toSudgment  inadmUraUy^  when  cotieltisfM,  oiid 
whenmau  be  re-eaumined^  wee  noU  to  WilUami  v. 
Armro7d,8:  80SB. 

AitopantevideMeto  etrftailin  SuOgmeiU  bif  ehow* 
frminuMlttiaated  and  decided^  and  grounde  ef  ds- 
eMom  see  note  to  Mllee  v.  OaldweU,  17:  775. 

A»  to  eetovpel  by  judgment*  see  note  to  Aspdeo  ▼• 
Nixon,  U:  106Q. 

Am  to  eoneequeneee  of  a  lum-fluit,  or  dtemOsol  of 
eomplakit,  see  note  to  Homer  v.  Brown,  14:  970. 

As  to  outrefoiB  acquit  or  convict;  efeet  of^  in 
eriminal  oosef,  see  note  to  United  states  v.  Peres, 
•:16s. 
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Am  to  efeet  cf  Judgment  beifomd 
ofSuriMdietitm,  see  note  to  Darbr  v. 

Am  to  SudgmentM  of  etate  oovrt, 
and loben not  <fi  ano(b«r  8(at«,  aeefiocs 
DuryeOtS:  HI. 

Am  to  record  eoidenee  of  jurlttftcWoaal 
efwUdebe*;»ee  note  to  IflUs  v.  Daxyaa. 

Am  to  eonehueoeneee  of  roeord  ae  to 
•Mtt  onjudgn^ent  of  another  State: 
Sndament  of  another  State*  wem  mole  to 
BusselLlS:  I7&. 

Am  to  vowere  anddutiee  ef 
Davis  V.  Qra7«  &:  iA7. 


»«. 
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their  liability  upon  the  bond.    He  reported  the 
facu  to  the  court  whose  officer  he  was  and  ob- 
tained muthority  to  employ  connsel  to  argue  the 
canae  upon  the  hcAring  on  the  writ  of  error  in 
the   Supreme  Gourt  of   the  United  States. 
Counsel  was  accordingly  retained  for  that 
pnrpoee,  and  aignment  was  had  by  him  in 
1884,  and  In  January,  1885,  that  court  rendered 
judgment  reversinff  the  judgment  of  the  Circuit 
Court  and  awarding  a  new  trial.    112  (J.  8. 
606  [28:  866].    But,  according  to  its  customaiT 
practice,  it  retained  the  mandate  until  its  ad- 
jourament.     WhiUt  thus  retained  the  claim- 
aots  filed  a  petition  forreargument,  which  was 
sent  to  the  counsel  employed  by  the  receiver. 
Before  the  petition  was  dteposed  of,  it  was  dis- 
covered that  the  writ  of  error  and  citation  were 
issued  to  only  one  of  the  four  parties  who  were 
plaintiffs  below,  and  the  Supreme  Court,  of  its 
own  motion,  entered  an  order  requiring  the 
partv  to  the  writ  of  error  to  show  cause  why 
the  decision  should  not,  for  that  reason,  be  va- 
cated and  the  writ  of  error  dismissed.    There- 
upon the  receiver,  by  petition,  stating  to  the 
court  bis  ignorance,  until  that  time,  of  the  pro- 
ceedings in  question,  applied  for  an  amend- 
ment, reciting  the  incumbrance  upon  the  prop- 
eny  and  the  mortgage  made,  and  the  assign- 
ment of  another  as  indemni^  to  the  sureties, 
and  thereupon  the  court  made  an  order  amend- 
ing the  writ  of  error  and  citation  so  as  to  in- 
clude the  names  of  the  other  three  claimants, 
but  not  otherwise  changing  the  record  as  to 
parties,  upon  condition  that  the  other  claim- 
ants have  their  day  in  court  by  the  allowance 
of  a  reargument    This  condition  was  accepted 
by  counsel  on  both  sides,  and  the  case  was  re- 
armed, after  which  the  Judgment  was  again 
reversed  and  a  new  trial  ordmd,  and  a  man- 
date was  issued  pursuant  to  the  original  de- 
cision.   115  U.  6.  889  [29:  4821.       « 

With  the  exception  of  secunne  counsel  for 
the  argument  in  the  Supreme  Court,  the  re- 
ceiver took  no  part  in  the  conduct  of  the 
defense  in  this  cause,  or  in  any  subsequent 
proceedings,  beyond  directing  that  the  man- 
]    date  of  the  Supreme  Court,  Issued  upon  its 
judgment  of  reversal,  be  sent  to  the  lower 
court.    He  did  not  exercise  any  other  control 
V'cr  the  action  than  as  mentioned.    The  man- 
date was  filed  with  the  clerk  of  the  Circuit 
Court  for  the  Western  District  of  Tennessee 
in  December,  1885,  and  in  pursuance  of  it  the 
former  judgment  was  set  aside,  and  thereupon 
tbe  case  was  entered  on  the  calendar  for  a 
oew  trial.    The  receiver  was  not  substituted 
ss  a  party  to  the  action  nor  was  he  served 
Willi  any  process  whatever,  and  on  January 
^»  1886,  the  claimants  took  judgment  by  de- 
fault ai^idnst  the  insurance  company  for  tbe 
««n  of  $17,560.12.    They  then  filed  a  certified 
copvof  the  judgment  with  the  receiver,  basing 
a  claim  upon  it,  for  its  amount,  to  share  to 
^bat  extent  in  the  funds  of  the  dissolved  cor- 
poration in  the  custody  of  tbe  receiver.    The 
claim  was  rejected  by  the  receiver,  but,  by 
^  direction  of  the  court,  was  sent  to  a  referee 
^determine  its  validity;  and  he  reported,  sub- 
^tially,  the  facts  stated  above,  upon  which 
a«  found  that  the  judgment  was  without  ju- 
'^iction,  so  far  as  the  assets  under  the  control 
of  the  court  were  concerned;  that  it  bad  no 
binding  force  except  as  against  property  dis- 
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coverable  in  Tennessee;  that  the  daim  pre- 
sented was  not  a  legal  charge  and  was  not 
entitled  to  a  distributive  share  of  the  assets  of 
the  companv.  The  report  of  the  referee  was 
confirmed  by  the  supreme  court  at  special 
term,  but  its  order  to  that  effect  was  reversed 
by  the  general  term  of  the  supreme  court, 
and  an  order  made  that  the  receiver  allow  the 
claim  as  valid  against  the  assets  of  the  company 
and  pay  the  same  in  due  course  of  adminutra- 
tion  of  his  trust  From  that  order  the  receiver 
appealed  to  the  Court  of  Appeals  of  ihe  State, 
and  that  court  reversed  the  order  of  the  su- 
preme court  at  general  term  and  confirmed 
the  order  of  the  sumeme  court  at  special 
term.  Atbright  v.  mu,  106  U.  S.  619 
[27:  298].  Its  judgment  having  been  re- 
manded to  the  supreme  court  of  the  State,  it 
was  there  entered,  and  from  this  judgment, 
thus  entered,  the  cause  is  brought  to  this  court 
on  writ  of  error. 

Mr,  Walker  Otia«  for  plaintiils  in  error: 

The  receiver,  by  participating  in  the  litiga- 
tion, and  accepting  the  benefits  of  the  same,  is 
bound  by  the  restut  thereof. 

Be  Norwood,  82  Hun,  196;  CkmOe  v.  Noyee^ 
U  N.  T.  829;  Jay  v.  DeOroot,  2  Hun,  205. 

The  position  taken  by  the  receiver  is  un- 
tenable. 

Habich  v.  Folger,  87  U.  S.  20  Wall.  %  (22: 
807). 

The  extent  to  which  a  receiver  may  be  bound 
by  a  judgment  rendered  in  another  State,  has 
been  examined  with  great  care  in  a  case  re- 
cently decided  by  this  court,  and  we  are  there- 
fore able  to  adopt  its  conclusions,  without  a 
re-examinalion  of  the  principles  and  cases  up- 
on which  they  are  founded.  £  refer  to  B^ 
notda  V.  Stockton,  140  U.  S.  254  (35:  464). 

Mr.  J.  A.  Denniaon*  for  defendant  in  er- 
ror: 

Where  a  corporation  is  dissolved  and  a  re- 
ceiver appointed,  the  dissolution  of  such  com- 
pany acts  as  an  abatement  of  the  action,  and  a 
judgment  subsequently  entered  against  the 
companv  is  not  binding  upon  the  receiver. 

Re  Norteood,  82  Hun,  196;  MeCuOoeh  y. 
Nortoood,  58  N.  T.  562. 

So  where  a  corporation  ceased  to  exist  bv 
reason  of  the  expiration  of  the  term  for  which 
it  has  been  chartered,  and  a  judgment  was  ren- 
dered against  it  after  such  expiration  of  its 
charter,  it  was  held  that  such  judgment  was 
void  unless  the  action  had  been  continued  by 
order  of  the  court  under  the  statute  to  prevent 
tbe  abatement  of  actions  against  corporations. 

8turaee  v.  Vanderbilt,  78  N.  Y.  884;  Mum- 
ma  V.  Potomac  Oo.  88  U.  S.  8  Pet.  286  (8:  947). 

In  cases  like  the  present  it  is  the  peculiar 
province  of  the  court  having  the  funds  in  its 
possession  to  determine  for  itself  all  rights  to 
the  fund. 

(TMahoney  v.  BOmont,  62  N.  Y.  188,  149. 

The  record  of  the  United  States  Circuit 
Court  of  Tennessee  does  not,  in  any  manner, 
show  that  that  court  acquired  jurisdiction  of 
the  person  of  the  receiver.  It  is  not  compe- 
tent to  prove  by  parol  evidence  in  aid  of  the 
record  that  the  court  did  obtain  such  jurisdic- 
tion. 

Noyee  v.  Butter,  6  Barb.  613. 

The  appearance  of  the  receiver's  counsel  b^ 
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fore  the  Sapieme  Court  to  object  to  the  valid- 
ly of  the  judgment  is  oot  an  appearance  which 
can  bkid  him  to  further  litigate  the  matter, 
nor  can  he  be  bound  by  any  judgment  subse- 
quently rendered  in  the  action,  unless  the 
court,  which  rendered  such  judgment,  ac- 
quired by  some  proper  proceeding  jurisdiction 
of  the  person  of  the  receiver. 

Omoer  v.  Hud$on  Biter  R,  Co,  12  N.  Y.  190. 

No  judgment  of  the  Circuit  Court  of  Ten- 
nessee could  be  biodinje  upon  the  receiver  as  a 
non-resident  of  that  State,  without  personal 
service  of  the  process  upon  him. 

Fennayer  v.  If^,  96  U.  8.  714  (24:  565). 

Mr,  JttsUee  Field  delivered  the  opinion  of 
the  court: 

The  only  question  presented  for  our  deter- 
mination is  whether  the  Judgment  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Western 
District  of  Tennessee,  rendered  on  the  25th  of 
January,  1886,  was  valid  as  a  claim  against 
the  estate  of  the  dissolved  insurance  corpora- 
tion in  the  hands  of  its  receiver,  to  be  allowed 
in  the  distribution  of  its  assets.  The  Court  of 
Appeals,  in  affirming  the  order  of  the  supreme 
court  of  New  York  at  special  term,  disallowing 
the  daim,  held  that  the  judgment  was  invalid, 
and  plac^  its  decision  on  the  ground  that  the 
United  States  Circuit  Court  had  not,  at  the 
time,  iurisdiction  of  the  defendant  The  error 
aJlegea  is  that  the  court,  in  this  ruling,  failed 
to  give  that  faith  and  credit  to  the  judgment 
of  the  Circuit  Court  of  the  United  States  to 
which  it  was  entitled.  It  is  well  settled  that 
the  judgments  and  decrees  of  a  Circuit  Court 
of  the  United  States  are  to  be  accorded  in  the 
state  courts  the  same  effect  as  would  be  ac- 
corded to  the  judgments  and  decrees  of  a 
state  tribunal  of  equal  authority.  It  is  within 
the  jurisdiction  of  this  court  to  consider  and 
determine  that  question,  that  is,  whether  such 
effect  was  given  in  any  particular  case,  when- 
ever properly  presented.  But  in  determining 
that  question  this  court  must,  in  the  tlrst  in- 
stance, consider  whether  the  Federal  court 
bad  jurisdiction  to  render  the  lodgment  or 
decree  to  which.  It  is  contended,  due  effect 
was  not  given,  for,  as  a  matter  of  course,  the 
jurisdiction  of  every  court  is  open  to  inquiry 
when  its  judgments  and  decrees  are  produced 
in  the  court  of  a  State,  and  it  is  there  sought 
to  give  them  effect. 

£ookin^  at  the  judgment  of  the  Circuit  Court 
of  the  United  States,  we  are  satisfied  that  the 
ruling  of  the  Court  of  Appeals  was  correct. 
That  judgment  purports  to  be  against  the 
insurance  company,  but  that  company,  at  the 
time,  had  no  legal  existence.  It  had  been 
dissolved  and  its  franchises,  rights,  and  priv- 
ileges declared  forfeited  by  a  decree  of  the 
Supreme  Court  of  New  York,  in  a  proceeding 
brought  by  the  attorney-general  of  the  State, 
in  the  name  of  the  people,  and  a  p^eiver 
appointed  of  the  effects  of  the  corporation. 
The  judgment  was  therefore  no  more  valid 
against  a  non-ezisting  corporation  than  it  would 
have  been  if  rendered  for  a  like  amount  against 
a  dead  man.  The  receiver  was  not  substituted 
in  the  place  of  the  dissolved  corporation;  no 
procesB  or  citation  was  issued  by  that  court  to 
bring  him  before  it,  or  any  proceeding  taken 
for  that  purpose.    Nor  would  such  a  proceed- 
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ing  have  had  any  effect,  for,  the 
having  expired,  the  suit  itself  had  ahaied.  IL. 
ceased  to  be  a  pending  suit;  and  if  it  were  other- 
wise, the  receiver  could  not  take  charge  of  nj- 
proceeding  in  a  foreign  juriadiction  bjeom- 
mencing  an  action,  or  defending  an  esMn^ 
action,  without  the  expTesa  authoril^  of  th» 
court,  whose  officer  he  was,  so  as  to  bind  uy 
property  or  effects  in  his  hands  as  receiver. 
Booth  V.  Clark,  58  U.  S.  17  How.  822  [15^64];. 
BmmoidB  v.  Stockton,  140  U.  S.  ^i  [35:464]. 

The  only  measures  he  took,  by  the  aotbmi^ 
of  that  court,  was  to  employ  counsel  to  wrpm 
a  pending  case  in  the  Supreme  Court  of  the 
United  States,  brought  there  to  review  a  lodg- 
ment rendered  in  the  Circuit  Court  ef  the 
United  Sta'es  for  the  Western  District  of  Ten- 
nessee against  the  corporation.  Whan  ap- 
pointed receiver  he  foimd  that  rase  peudiM  fm 
the  Supreme  Court  upon  writ  of  error  to  re^ev 
that  lodgment  against  the  corporatioa,  and 
also  that  the  company  had  mortgaged  a  portkn 
of  its  property  and  assigned  a  mortgage  whk^ 
it  held  of  other  property,  toeetber  amoutiBg 
to  twenty-one  thousand  dollars,  to  iodemmtj 
the  sureties  on  a  supersedeas  bond  gives  oo 
suing  out  the  writ  of  error.  The  Judgment  of 
reversal  was  rendered,  not  upon  any  subeilta- 
tion  of  the  receiver,  but  upon  the  record  as  it 
stood  in  that  court.  By  the  reversal  tbe  is- 
cumbrances  upon  the  property  of  the  oorpor»> 
tion  were  removed.  The  rewuttitur  bdo^  seat 
to  the  court  below,  the  iudgmeot  sgsiMi  the 
corporation  was  set  aside  aa  it  stood  oaths 
records  of  that  court.  The  case  was  Ikes  in 
the  position  of  an  ordinary  action  againsi  a 
defunct  corporation,  and  tbe  connectioQ  of  Mi 
the  receiver  with  it  there  ended  He  did  not  '^^ 
make  himself  a  party  to  the  record  from  the 
fact  that  he  may  have  sent  the  rrwUttiimr  ftam 
the  Supreme  Court  of  the  United  Stales  to  ths 
Circuit  Court  and  had  it  filed  there.  HeawU 
not  have  become  a  party,  or  in  any  way  have 
bound  tbe  corporation  in  the  foreign  iuntdio* 
tion,  w^hout  the  express  authoritv  of  the  oouit 
which  appointed  him.  Nor  did  his  employ- 
ment of  counsel,  by  such  authority,  to  trgoe 
the  case  in  the  Supreme  Court  of  the  United 
States  operate  to  niake  him  a  party,  or  sobeti- 
tute  him  in  the  case  as  a  representative  of  the 
corporation.  The  counsel  was  permiued  t» 
appear  in  that  court  because  of  the  incti» 
brances  upon  property  in  its  hands  created  by 
tbe  mortga^  given  by  the  insurance  company 
before  its  dissolution  as  security  to  the  sureties 
on  tbe  bond.  His  relation  to  the  property  ia 
his  hands,  in  trust  for  the  creditors  of  tbe 
corporation,  rendered  it  his  duty  to  call  tbt 
fact  of  such  incumbrances  to  tbe  attention  of 
the  court  and  ask  permission  to  employ  coatuvi 
to  argue  the  case,  and  thus,  if  possible^  to  fret 
tbe  property  from  tbe  charges;  but  when  that 
was  accomplished,  and  the  remittitur  wms  :«fit 
to  the  court  below,  his  connection  miib  tbe 
case  ended.  What  was  done  here  is  no  more 
than  what  is  frequently  allowed  to  persona 
who,  as  trustees,  may  be  affected  in  discfaarciAC 
thei*  iuties  by  a  decisios^  oi  qoesUoos  invd^f^ 
in  v.>es  to  which  they  are  not  partiea.  He 
was  allowed  to  present,  through  counsel,  ob- 
lections  to  the  lodgment  under  oonsideraiioa. 
Had  the  original  judgment  of  the  Circuit  Coon 
of  the  Hnltad  Statea  been  aflinned,  Isrtewl  of 
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bdar  roTened,  il  having  been  rendered  when 
the  uMarmnoe  company  was  in  existence,  it 
woqU  have  stood  as  a  valid  claim  against  the 
•aaets  of  that  company  after  its  dusolution. 
He  did  not,  in  any  respect,  bind  himself  as 
receiver,  or  bind  the  assets  in  his  hands,  be- 
cuiBe,  after  tlie  Judgment  was  set  aside  in 
nbseqaeDi  proceedings,  the  claimants  recov- 
ered another  judgment  He  was  not  bound 
by  the  secoDd  judgment,  nor  precluded  from 
•bowing  it  was  invalid  because  rendered 
•l^inst  a  corporation  which  had,  at  the  time, 
DO  existence,  or  capacity  to  be  sued,  and  did 
not  poesesa  any  property  against  which  the 
judgment  could  be  enforced. 

In  the  condition  in  which  the  case  In  the 
Circnit  Court  Of  the  United  States  was  left 
sfter  the  reversal  of  its  judgment,  it  had  no 
JurisdictioD  to  proceed  wuh  toe  action  beyond 
eoiering  the  order  imder  the  mandate  of  this 
coort  The  subsequent  trial  and  judgment 
were  but  proceedings  against  a  corporation 
which  had  no  existence,  and  vitality  could 
not  be  given  by  them  to  the  artifldal  body 
which  luid  become  extinct. 

JadgmejU  ajirmed. 


R  J.  8AGB,  P^f.  in  Err., 

V. 

THB  BOARD  OF  LlQUmATION  OF  THE 
STATE  OF  LOUISIANA. 

(Bee  8.  C  Reporter's  ed.  647-661.) 

Fedm'cU  question — itats  hondM, 

Tbe  qnestfon  whether  oertain  bonds  of  a  State  were 
•old  by  the  goyemor  of  the  State,  within  tbe  au- 
thority Tested  In  him  by  the  law  under  which 
tbey  were  issued,  and  were  therefore  valid  obli- 
gitions  of  the  State  which  couJd  be  funded  un- 
der its  statute  is  not  a  Federal  question;  it  is 
purely  a  question  of  the  construction  of  a  state 
■tatute  and  of  the  power  which  was  conferred  by 
by  it  upon  her  agents. 

[No.  21.J 

Argued  aiyi  Submitted  March  4, 1899.    Decided 
April  18,  1892. 

TN  ERKOR  to  the  Supreme  Coart  of  the 
■L  Stale  of  Louisiana,  to  review  a  judgment  of 
tbat  court  affirming  tbe  judgment  of  tbe  Civil 
pistrict  Court  of  tbe  Parish  of  New  Orleans 
ip  fsvor  of  defendant,  tbe  Board  of  Liquida- 
^OQ  of  that  State,  in  an  action  by  Sage,  plain- 
tiff, to  compel  said  Board  to  fund  certain  bonds 
of  the  State  and  exchange  them  for  consoli- 
dated bonds  of  the  State.  Dismissed, 
See  same  case  below,  87  La.  Ann.  412. 

NoTB.— Jj  toiuri»aiction  in  the  Untted  States  Sti- 
Pftme  Court,  where  Federal  question  ariees^  or  where 
ert  drawn  in  question  statutes^  Treaty^  or  Constitu- 
tion,  see  notes  to  Martin  y.  Hunter,  4: 87,  Matthews 
V.  Zaoe,  t,  064,  and  Williams  y.  Norris,  6:  &n. 

AMtojmisdiction  of  United  States  Supreme  Court 
^  Cedars  state  law  vnid  as  in  eonfiict  with  state  eon" 
^ttutkm:  to  revise  decrees  of  state  courts  as  to  eon- 
^^rstUon  of  state  laws,  see  notes  to  Hart  y.  Lamp- 
^  7:  m,  and  Commercial  Bank  of  Cinoinnati  y. 
BucUnffham,  12:1681  I 

lU  V.  S. 


Messrs.  Cluuu    W*  Homor  and  B.  J. 

SMe  for  plaintiff  in  error. 

Mr.  Walter  H.  Boi^rs  for  defendant  in 
error. 

Mr,  Justice  Field  delivered  the  opinion  of 
the  court: 

This  was  a  suit  against  the  Board  of  Lioui- 
dation  of  the  State  of  Louisiana  to  compel  it 
to  fund  certain  bonds  of  the  State  held  by  the 
plaintiff,  of  August  1, 1864,  and  to  exchange 
them  for  its  consolidated  bonds  as  provided  in 
the  Act  of  the  Legislature  known  as  No.  8  of 
1874,  at  the  rate  of  sixty  per  cent  of  tbeir  valua- 
tion. The  petition  of  the  plaintiff  was  filed  in 
April,  1881,  in  tbe  Civil  District  Court  of  the 
parish  of  New  Orleans,  and  set  forth  that  he  [648} 
held,  as  assiimee  of  tbe  agent  of  Mrs.  J.  D. 
Wells,  and  otbers,  five  bonds  of  tbe  State,  of 
one  thousand  dollars  each,  with  coupons  at- 
tached, dated  August  1, 1864,  payable  twenty- 
five  years  affer  date,  with  six  per  cent  inter- 
est, payable  semi-annually;  that  these  bonds 
were  issued  by  the  State  at  that  date  under  tbe 
law  of  February  8,  1864,  and  other  laws,  and 
were  properly  indorsed  and  assigned  to  the 

{)laintiff,  or  the  bolder  thereof;  that  they  were 
egal  and  valid  obligations  of  the  State,  were 
issued  in  strict  conformity  to  law  and  not  in 
violation  of  tbe  constitution  of  tbe  State  or  of 
the  United  States,  and  were  issued  and  trans- 
ferred for  a  valuable  consideration,  and  were 
entitled  to  be  funded  as  such  valid  obligations; 
that  the  plaintiff  desired  and  was  entitled  to 
have  them  funded  under  Act  lio.  8  of  1874, 
known  as  tbe  Funding  Act,  and  to  have  them 
exchanged  for  consolidated  bonds  of  tbe  State, 
as  provided  in  that  Act,  at  the  raft<^  of  sixty  per 
cent  of  tbeir  valuation;  and  that  ike  had  pre- 
sented tbe  bonds  for  such  funding  and  exchange 
to  tbe  Board  of  Liquidation,  maaingan  amica- 
ble demand  of  tbe  board  therefor,  but  that  it 
had  refused  to  fund  them  and  make  the  ex- 
cbao^. 

Tbe  petition  further  set  forth  that  the  bonds 
were  issued  by  tbe  regular  state  government  of 
Louisiana  in  due  course  of  administration  and 
performance  of  governmental  business,  ih  pay- 
ing for  property  needed  to  facilitate  and  aid 
civil  operations,  and  that  the  transaction  had 
no  connection  with  contemporaneous  military 
affairs  and  was  in  nowise  touched  or  tainted 
with  any  confederate  cause,  consideration,  or 
motive;  and  that  tbey  were  issued  in  proper 
form  and  by  proper  officers,  according  to  law^ 
sealed  with  the  seal  and  secured  by  tbe  faith 
of  the  State.  The  plaintiff  therefore  prayed 
that  the  Board  of  Liquidation  might  be  cited, 
and  that  it  be  decreed  that  the  bonds  were 
legal  and  constitutional  obligations  of  the  State 
of  Louisiana;  that  tbey  were  issued  in  con- 
formitv  with  law  and  not  in  violation  of  state 
or  Federal  Constitution,  and  were  given  to  the 
original  holders  for  a  valuable  consideration, 
and  were  entiilcd  to  be  funded  and  exchanged 
in  conformity  with  tbe  Act  No.  8  of  1874;  and 
also  for  all  orders,  judgments,  and  decreet 
tbat  justice  might  require  in  the  premises. 

To  the  petition  the  Board  of  Liquidation  ap> 
peered  and  answered  by  a  general  denial  of  ita      [649 J 
allegations.    It  also  made  special  denial  thai 
the  bonds  were  valid  obligations  of  the  State, 
and  alleged  that  the  parties  who  signed  and 
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iaraed  them  were  not  the  authorized  a^nts  of 
the  State;  Uiat  the  bonds  were  Dot  issued  for  a 
▼aluable  coudderatioD;  and  that  they  were 
issued  in  violation  of  the  Constitution  of  the 
United  States. 

The  statute  No.  8  of  1874,  referred  to  ft  in 
-the  petition,  enacted  that  the  Board  of  Liqui- 
dation«  which  was  created  by  it,  should  ex- 
chanse  the  consolidated  hoods  of  the  State,  for 
wbi(£  the  Act  also  made  provision,  for  all 
valid  outstanding  hoods  of  the  State,  at  the 
rate  of  sixty  dollars  for  one  hundred  dollars: 
and  a  aabsequent  amendatory  Act,  icoown  as 
No.  11  of  1875,  required  a  favorable  decis- 
ion of  the  Supreme  Court  of  the  State  upon 
all  bonds  of  questionable  and  doubtful  obliga- 
tion, as  to  their  legality  and  validity,  as  a  con- 
dition of  their  fuodability,  aod  also  required 
the  parties  seeking  to  have  them  fuoded  to 
affirm  that  they  were  issued  in  strict  conform- 
ity to  the  law  aod  for  a  valuable  coosideratioo, 
aod  that  they  were  coostitutiooal.  Upon  the 
issues  formed,  the  testimooy  of  several  wit- 
nesses was  taken,  explaining  the  circumstan- 
ces under  which  the  bonds  were  disposed  of, 
from  which  it  appeared,  among  other  thiogs. 
that  th^  were  exchanged  for  sugar  procured 
by  the  Slate.  The  party  to  whom  the  bonds 
were  delivered  aod  from  whom  the  sugar  was 
obtained  testified  to  that  effect,  aod  the  private 
secretary  of  the  governor  at  that  time  and  the 
state  quartermaster,  who  were  fully  acquainted 
witli  Ihe  transaction,  corroborated  his  testi- 
mony. 

In  February,  1888.  the  case  was  heard  by 
the  distiict  court  of  the  parish,  which  rejected 
the  demand  of  the  plaintiff  and  ordered  judg- 
ment for  the  defendant,  which  was  according- 
ly entered.  The  case  was  taken  to  the  Su  preme 
Court  of  the  State,  and  there  the  judgment 
was  aflSrmed.  In  giving  its  decision  that 
court  said  that  the  geoeraTand  special  denials 
of  the  answer  fully  put  in  issue  tne  validity  of 
the  bonds  and  the  right  of  the  holder  to  have 
them  funded,  as  representinjg  a  valid  debt  of 
the  State;  that  the  second  section  of  the  Act 
unde^  which  the  bonds  were  issued  impera- 
tively required  that  they  should  be  sold  by  the 
governor  for  the  benefit  of  the  State,  or  ex- 
changed for  treasury  notes,  state  or  confeder- 
ate; Uiat  it  was  plain  that  the  governor,  as  the 
chief  executive  oflloer  of  the  State,  had  no 
power  whatever  to  deal  with  those  bonds  or  to 
dispose  of  them,  except  In  the  precise  manner 
and  for  the  distinct  purpose  pointed  out  by 
the  law:  and  that  any  act  of  his  in  contraven- 
tion of  its  provisions  in  that  regard  would  be 
void,  and  could  not  confer  on  any  person  or 
holder  of  the  bonda  a  right  to  recover  them  or 
to  enforce  their  liquidatu>n  or  pavment  This 
proposition,  said  the  court,  it  did  not  under- 
stand to  be  controverted  by  the  plaintiff,  but 
to  be  virtually  admitted  as  correct  by  his  con- 
tention that  the  bonds  were  sold  by  the  gov- 
ernor in  compliance  with  the  terms  of  the  Act 
It  then  holds  that  the  exchange  of  the  bonds 
for  sugar  was  not  a  compliance  with  the  Act 
which  authorized  only  a  sale  of  the  bonds  for 
treasury  notes,  state  or  confederate.  It  would 
also  appear  that  the  plaintiff  invoked  the  legal 
presumption  that  the  oflloer  charged  by  the 
law  with  the  sale  of  the  bonds  discharged  his 
duty,  and  that  therefore  the  bonds  were  sold 
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and  not  exchanged,  and,  cooflrmatoty  of  iMs 
presumption,  he  cited  an  entry  in  the  reorifft 
ledger  of  the  state  auditor's  office,  in  wUek 
the  transaction  is  alluded  to  as  a  poffh— t, 
But  the  court  said,  as  against  the  artmiasio«  d 
the  plaintiff  himself  that  the  bonds  weva  ex- 
changed, and  the  positive  testimooy  of  vli- 
nesses  to  the  same  effect^  that  presampdoo 
could  not  prerafl,  which  was  not  a  coocloiife 
presumption,  but  one  tliat  prevailed  oalv  tiO 
thecontraiy  appeared.  The  Suprane  (Sooit 
of  the  State  therefore  affirmed  the  Jndgmcst  of 
the  lower  court,  and  to  review  Uiai  jtadgBcot 
the  case  is  brought  liere  on  writ  of  ccrac  87 
La.  Ann.  418. 

The  case  does  not  present  any  Fedcfal 
don  for  our  consideration.  The  ooly 
before  the  court  below,  and  whlda  was  dt^ 
dded  negatively,  was  whether  the  bonds  wen 
sold  by  the  governor  of  the  State,  witiiiB  tht 
authority  vested  in  him  l^  the  law  under 
which  they  were  issued,  by  betn^  cxcbaafed 
for  sugar,  and  were  therefore  valid  ohHgirtni 
of  the  State  which  could  be  funded  ankr  ia 
statute.  There  is.  in  the  constderBtioo  and  da* 
termination  of  this  question,  no  resort  to  say 
Federal  law:  it  is  purely  aquestioo  of  the  ooa- 
struction  of  a  state  statute  and  of  the  power 
which  was  conferred  by  it  upon  ber  atvats— 
nothing  more  nor  less.  The  governor,  aoCiaf  ia 
their  disposal,  was  limited  by  the  langoafe  of 
the  statute.  He  could  sell  the  boniu  or  ti- 
change  them  for  treasury  notes,  state  or  con- 
federate; he  could  not  dispose  dT  them  in  say 
other  wav. 

Then  being  no  Federal  ^ftUtm  immhti,  tkt 
unit  of  error  mutt  be  diemteeed^  amd  U  ieeeet- 
dered. 


JOHN  L  ADAMS  A  CO.,   P^  in  Wn^ 

THB  BOARD  OP  UQUlDATION  OFTHI 
STATE  OF  LOUISIANA. 


(See  8.  C  Reporter^  ed. 


Federal  quetUone    validity  ^f  eUie 


or 


statoM  of 


1.   Whether  or  not  astate 
fuodability  under  a  state 
bondA  of  the  state  of  the  same 
pleaded  in  the  state  court  as  an 
prooeedlng  for  the  fuodabOlty  of 
the  same  series,  is  not  a  Federal  q< 

t.  The  ruling  of  the  state  oomt  In  thn  c 
thevaliditj  of  the  bonds  of  the  State 
present  any  Question 
solely  a  question  upon 
statute  of  the  State. 


•Ti 


NOTB.-^  toSvrladktkm  fti  Urn  UMMj 
preme  OourU  uifurt  Ftderal  qmmtfinn  mhem 
are  drcNon  in  queeUon  etateiee,  IVsali.  «r 
Mon,  see  fioCei  to  Martin  v.  Hooter,  4:  ST, 
V.  Zane,  S:  654,  and  WUUamt  v.  Nonls,  lb  fKL 

A9to)uri9d4etUm  ef  UnUed  auum  flmr— i 
to  deelors  iCat«  IcMP  void  as  «»  coMist  wtt  mii  i» 
aettut'on;  to revtee deereee  of  sCoto  etmUeeUt^' 
etruetUm  of  etaU  knot,  eeenolMto  Hart  v. 
hire,  7: 079,  aod  Oommerolal  Bank  of 
Buckingham,  Vk  101. 
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Roberts  t.  Lbwis. 
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[No.  187.] 

JfynMl  and  Submitted  March  4,  1S99.    De- 
cided AprU  18,   189B. 

IK  SRBOR  to  the  Sapreme  Court  of  the 
Stftte  of  Louidaiia,  to  review  a  judgmeDt  of 
that  oouft.  affirming  a  judgment  of  the  Dis- 
trict Court  of  the  Parish  of  East  Baton  Rouge, 
in  the  State  of  Louisiana,  in  favor  of  defend- 
ant, the  Board  of  Liquidation  of  that  State,  in 
an  actioii  to  compel  it  to  fund  certain  bonds 
of  the  State  held  by  tbe  plaintiffs,  Adams  & 
Ca,  and  to  exchange  them  for  its  consolidated 
bonds  as  provided  in  the  Act  of  the  Legisla- 
ture of  that  State,  known  as  No.  8  of  1874. 
Diimiwed. 

Meetr9.  CIum.  W.  Homor  and  B.  J. 
8»M  for  plaintiff  in  error. 

St.  ^Falter  H.  Boi^ere  for  defendant  in 
erroK. 

Mr.  JfuUee  Field  dellTered  the  opinion  of 
the  court: 

This,  like  No.  21,  was  a  suit  against  the 
board  of  liquidation  of  the  State  of  LouisiaDa 
to  compel  It  to  fund  four  bonds  of  the  State, 
held  by  the  plaintiffs,  snd  to  exchange  tbem 
f6r  its  consolidated  bonds,  as  provid^  in  the 
Act  of  the  Legislature,  known  as  No.  8,  of 
1874,  at  the  rate  of  sixty  per  cent  of  their  val- 
nstUKL 

The  board  of  liquidation  appeared  to  the 
mit  uid  interposed  tbe  plea  of  ree  adjudicata, 
based  upon  the  judgment  in  the  suit  No.  21, 
brought  by  B.  J.  Sage  aeainst  the  board,  that 
if,  that  the  question  Involved  in  this  case — ^the 
tondabilitT  of  the  bonds— was  conclusively 
determined  in  the  negative  in  that  case,  and 
that  the  plaintilb  here  are  thereby  estopped 
from  its  assertion;  and  also  set  up  as  a  defense 
that  the  bonds  were  not  fundable  because  they 
were  not  issued  in  conformity  to  the  statute  of 
the  State,  which  required  that  they  should  be 
sold  at  par  for  confederate  or  state  treasury 
notes^  whereas  here  they  were  exchanged  for 
sogar.  The  district  court  of  the  parish  of 
EMt  Baton  Rouge,  in  which  this  suit  was  com- 
menced, sustained  both  defenses  and  gave 
Judgment  for  the  defendant  That  Judgment, 
on  app«U,  was  affirmed  by  the  Supreme  Court 
of  the  State,  the  latter  court  placmg  its  decis- 
ion chi^y  upon  the  eround  that  tbe  fundabil- 
ity  of  Uie  bonds  of  the  series  was  by  tbe  law 
Ko.  11  of  1876,  to  be  determined  in  a  single 
sait  by  the  holder  of  such  securities,  and  those 
in  thtt  suit  were  held  by  Sage  when  he  com- 
menced his  suit  To  review  this  latter  Judg- 
ment the  case  is  brouebt  to  this  court 

The  four  bonds  in  this  suit  are  a  part  of  the 
isme  scries  of  one  hundred  and  eij?bty-four 
bonds  issued  at  the  same  time  as  the  five  bonds 
which  were  considered  in  tbe  suit  of  Soffe  v. 
Board  cf  Liquidation,  ante,  that  suit  being 
brought  bv  him  to  obtain  a  like  funding  of 
those  bonds,  and  their  exchange.  The  valid- 
ity of  the  bonds  was  there  tbe  subject  of  con- 
sideration, and  it  was  adjudged  that  they  were 
not  valid  obligations  of  the  State.  Bonds 
exchanged  for  merchandise  were  considered 
not  to  have  been  issued  in  strict  conformity  to 
law,  as  required  bv  tbe  terms  of  the  supple- 
mentary Funding  Act  of  Louisiana  known  as 
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No.  11  of  1876,  and  therefore  were  not  fund- 
able. 

The  bonds  in  this  case  were  transferred  by 
Sage  to  the  plaintiffs  while  his  own  «suit  was 
pending,  but  were  left  in  his  own  hands  for 
collection.  The  court  was  of  opinion  that  the 
Judgment  as  to  certain  of  the  bonds  of  one 
series  determined  the  character  of  the  other 
bonds  of  the  same  series,  and,  without  decid- 
ing in  terms  the  plea  of  res  a^udicata  inter- 
posed by  the  State,  based  upon  the  Judgment 
in  the  Sage  case,  held  that  the  fundability 
of  the  bonds  in  this  suit  was  settled  by  tbe  de- 
cision in  that  case,  which  is  practically  apply* 
ing  that  doctrine.  The  transcript  of  the  Judg- 
ment presented  to  us,  which  contains  the  pro- 
ceedings of  the  court  below,  does  not  present 
any  Federal  (question  which  authorizes  us  to 
review  the  decision  of  the  state  court  Wheth- 
er or  not  the  adjudication  upon  the  first  bonds 
of  the  same  series  could  be  pleaded  as  an  estop- 
pel to  the  proceeding  for  the  fundability  of 
other  bonds  of  the  same  series,  is  not  a  Federal 
question.  Nor  does  the  ruling  of  the  court 
upon  the  validity  of  the  bonds  present  any 

Suestion  under  Federal  law,  but  solely  a  ques- 
on  upon  the  construction  of  a  statute  of  the 
State,  and  whether  an  exchange  of  the  bonds 
for  merchandise  was  a  sale  within  its  meaning. 
The  writ  qf  error  muit  therefore  be  diemieeed. 


▲RTEMUS  ROBERTS.  Plff,  in  Err., 

V. 

WALTER  P.  LEWia 
<8ee  8.  a  Beporter*8  ed.  068-668.) 

Jvriediction  depevhdent  upon  dtizenehip  ofpar' 
tiee-'dtfeneee  in  Circuit  Court — when  €04- 
unship  of  parties  must  be  proved, 

L   When  the  Jurisdiction  of  the  U.  8.  Girouit  Court 
depends  upon  the  citizenship  of  the  parties,  the 

NOTB.— jis  tojmiedietion  of  United  States  OireuU 
OomtOependino  on  parties  and  residenee^BeenoteU} 
Emory  v.  Greenough,  1:  640. 

As  to  ceioraibie  eonveyanees  to  enatHe  sutt  to  bs 
brought;  motive  of  transfer;  when  no  objection;  oou- 
pons;  residence  of  assignor,  see  note  to  McDonald  v. 
Smalley,  7:  287. 

As  to  jurisdiction  of  United  States  courts  over  com- 
mon  law  ofenses^  see  note  to  United  States  v.  Cool- 
Id^,  4:  m. 

JurisdUstUm  of  U.  8,  Otreutt  Courts  dependent  on 
residence  of  parties;  proper  place  of  suit. 

The  fact  that  a  citizen  of  another  State  is  selected 
as  administrator  for  the  purpose  of  conferrinir  on 
the  United  States  Circuit  Court  jurisdiction  of  an 
action  to  be  brought  by  him  does  not  defeat  that 
Jurisdiction.  Goff  v.  Norfolk  ft  W.  B.  Co.  86  Fed. 
Rep.  289. 

The  motive  with  which  a  person  purchases  prop- 
erty or  a  claim  has  nothing  to  do  with  his  right  to 
maintain  an  action  thereon  in  the  national  courts; 
and  so  It  does  not  affect  the  Jurisdiction  of  said 
courts  if  the  purchase  is  made  with  the  expressed 
intention  of  suing  therein.  Neal  v.  Foster,  86  FM. 
Rep.  29. 

The  Federal  courts  have  Jurisdiction  of  an  ao- 
tionby  a  steamboat  company  to  recover  damages 
from  a  railroad  company  for  obstructing  a  navi- 
gable  river  of  the  United  Sfates  by  building  a 
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requisite  oltiaenship  must  be  alleged  Xsy  plaintiff 
ftDd  appear  of  record;  or  this  court,  on  writ  of 
error  will  reverse  the  judgment  for  want  of  ju- 
rlsdiotioii  in  the  Circuit  Court. 

a.  Since  Ihe  Act  of  June  1,  18T8,  all  defenses  are 
open  to  a  defendant  in  the  U.  8.  Circuit  Court, 
under  any  form  of  plea,  answer  or  demurrer, 
which  would  have  been  open  to  him  under  like 
pleading  in  the  courts  of  the  State  within  which 
the  Chroult  Court  is  held. 

8.  Under  the  Nebraska  Code  a  denial  In  the  an- 
swer of  ewih  and  every  allegation  in  the  petition 
puts  in  issue  every  such  allegation,  and  In  a  suit 
in  the  CJ.  S.  Circuit  Court  for  the  District  of  Ne- 
braska, such  a  general  denial  in  the  answer  puts 
in  issue  the  allegation  in  the  petition  of  the  dti- 
lenship  of  the  parties,  and  such  allegation  must 
be  proved  by  the  plaintiff,  and  where  there  is  no 
proof  or  finding  upon  this  essential  point,  on 
which  the  jurisdiction  of  the  Circuit  Court  de- 
pended, the  judgment  must  be  reversed  with 
costs  for  want  of  jurisdiction  in  said  court,  and 
the  case  remanded  to  that  court,  which  may 
either  dismiss  the  action  for  want  of  jurisdiction 
or  sec  aside  the  verdict  and  permit  the  plaintiff 
to  offer  evidence  of  the  citizenship  of  the  par- 
ties. 

[No.  285.1 
Argued  April  It,  1892.  Decided  April  26, 1892. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Nebraska, 
to  review  a  ludgment  for  the  plaintiff,  Lewis, 
against  the  defendant,  Roberts,  for  the  posses- 
sion of  certain  lands  in  Lancaster  county,  Ne- 
braska. Reversed  and  case  remanded  for 
further  proceedings. 


Statement  by  Mr.  Justice  Ormji 

In  this  action,  brought  June  11,  1867,  bj 
Lewis  against  Roberts  in  the  Circuit  Conn 
of  the  United  States  for  the  District  of  Ne- 
braska, the  petition  was  as  follows: 

**  Comes  now  the  said  plaintiff  and  tkcmm 
and  represents  unto  this  honorable  oonn  that 
he  is  a  resident  of  the  city  of  Milwaukee  is 
the  State  of  Wisconsin,  and  a  citizen  of  th» 
said  State  of  Wisconsin,  and  that  the  defeod- 
ant  is  a  resident  of  the  city  of  Lincoln  in  the 
State  of  Nebraska,  and  a  citizen  of  the  Mid 
State  of  Nebraska,  and  that  the  matters  aad 
things  herein  in  controversy  exceed  the  lui 
and  value  uf  two  thousand  dollars,  exdosiw 
of  interest  and  costs. 

''2d.  The  plaintiff  further  complains  of 
the  defendant,  for  that  plaintiff  has  a  lej^l 
estate  in  and  is  entitled  to  the  immcdiaie 
possession  of  the  following  described  prop- 
erty,  to  wit:  lots  number  ooe.  two,  thTee, 
four,  five,  and  six,  all  in  block  number 
forty-one,  in  Dawson's  addition  to  Sootk 
Lincoln,  in  Lancaster  county,  Nebraska, 
and  that  said  defendant  has  ever  since  the 
nth  day  of  April.  1887.  unlawfully  kepc 
and  still  keeps  the  plaintiff  out  of  poesessio» 
thereof. 

''Wherefore  the  plaintiff  prays  that  ht 
may  have  judgment  for  the  delivery  of  the 
possession  of  said  premises  to  him^  and  for 
the  costs  of  this  action. " 

The  defendant  filed  the  following  amepdgrt 
answer: 

"1.    The  above  named  defendant,  for  air 
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bridge  across  It,  regardless  of  the  dtisenshlp  of  the 
parties.  Sunflower  River  Packet  Ck>.  v.  Georgia 
Pao.  R.  Co.  89  Fed.  Bep.  280. 

Under  Act  of  Congress,  1875, giving  droutt courts 
Jurisdiction  in  aU  cases  **arising  under  the  Consti- 
tution or  laws  of  the  United  States,**  such  courts 
have  Jurisdiction  of  a  bill  for  an  injunction  to  re- 
strain a  railroad  company  from  extending  its  road 
across  land  belonging  to  the  United  States,  and  to 
which  the  complainant  claims  to  have  an  equitable 
title  as  a  pre-emptor,  where  the  question  in  dispute 
is  whether  complainant  has  a  right  to  the  land  un- 
der the  laws  of  the  United  States.  Jones  v.  Florida 
C.  &  P.  R.  Co.  41  Fed.  Rep.  TO. 

Under  the  Act  of  June  7, 1878.  repealing  the  Bank- 
rupt Law.  and  the  Act  of  March  8, 1887,  amend- 
ing the  Actf  of  187S,a  Circuit  Court  has  Jurisdic- 
tion of  a  suit  by  an  assignee  in  bankruptcy  to  pre- 
vent a  person  from  establishing  on  the  bankrupt*s 
property,  by  proceed!  igs  in  a  state  court,  the  Uen 
of  a  fraudulent  Judgment  obtained  In  I860.  Leh- 
man V.  La  Forge.  42  Fed.  Rep.  483. 

A  Federal  court  has  Jurisdiction  of  a  suit  to  set 
aside  its  former  decree  for  being  fraudulently  ob- 
tained, although  by  reason  of  present  citizenship  a 
purely  original  bill  between  the  parties  could  not 
be  maintained,  as  such  a  suit  is  but  a  contiouation 
of  the  former  controversy.  Foster  v.  Mansfield,  C 
ft  L.  M.  R.  Co.  86  Fed.  Rep.  687. 

An  original  bill  and  a  cross  bill  thereto  constitute 
but  one  cause;  and  wben  a  Circuit  Court  has  Juris- 
diction of  the  former  by  reason  of  the  dtiienship 
of  the  parties  thereto,  it  has  Jurisdiction  of  the 
latter  without  reference  to  such  ciUsenshlp.  First 
Nat.  Bank  of  Salem  v.  Salem  Capital  Flour  Mills 
Oo.  81  Fed.  Bep.  580;  Contra,  Yannerson  v.  Lever- 
ott.  87  Fed.  Rep.  870. 

Under  the  provisions  of  the  Act  of  March  8, 1887, 
an  action  may  be  maintained  in  the  Circuit  Court 
of  the  United  States  against  a  dtiien  of  another 
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State.   Short T.  Chicago,  M.  ftSt.  P.  R.  Go. SMd. 
Rep.  114. 

Section  1  of  the  Act  of  March  S,  1878,  as  I 
in  1887  and  1888,  oontains  the  clause :  ^'Bot 
the  Jurisdiction  is  founded  only  on  the  taffi  tl 
the  action  is  between  dtixens  of  differem 
suit  shall  be  brought  only  in  the  dlstrlet  of  the  i 
idenoeof  either  the  plaintiff  or  the  defendant* 
Under  this  provision  a  Circuit  Court  has  boi  Jort^ 
diction  of  a  suit  by  two  plaiotifls,  ooe  of  wbo«  fi  a 
resident  of  the  district  in  which  suit  Is  broyght  as* 
one  of  whom  is  resident  of  another  State,  agsissi 
a  defendant  who  is  a  resident  of  another  Slaie.  AB 
the  plaintilBB  must  be  residents  of  the  dlatnct  Is 
which  suit  is  brought  In  order  that  It  may  be  i 
talned.  Smith  v.  Lyon,  188  U.  S.  81S 
case  in  lower  court.  Smith  r.  Lyon,  9  Fed.  Bev^  S. 

The  provisions  of  the  Act  oC  Maroh  t^Wf.me- 
tion  1,  regarding  the  piaoe  of  bringing  suit  by  oHr- 
inal  process  in  the  circuit  courts  of  the  CnM 
States  do  not  apply  in  determining  the  questloa  of 
Jurisdiction  on  an  application  for  the  remoTvl  «f 
a  cause  from  the  state  court.  Fates  t.  Chteago,  M. 
&  8t.  P.  R.  Co.  32  Fed.  Rep.  878. 

Where  the  action  Is  cue  of  which  th»  c*oMt 
courts  have  Jurisdiction  under  the  Act  of  ManAX 
1887,  section  1,  tbe  controversy  being  ooe  befw 
a  citizen  of  tbe  State  and  a  foreign  subject,  aaA 
the  amount  in  dispute  exceeding  ^000,  the  provlr' 
ion  of  that  section  in  relation  to  the  district  wk«» 
the  action  shall  be  t)rought  does  not  affect  theqncs* 
tion  of  Jurisdiction,  and  the  privilege  It 
defendant  Is  waived  by  filing  a  gei 
and  answeriog  to  the  merits.  Nonis  t.  Atlsi  9^ 
Co.  87  Fed.  Rep.  279. 

Under  the  Act  of  Aug.  18, 1888,  a 
Court  has  no  Jurisdiction  of  a  suit  by  eltteeos  oflto 
dlstrictof  suit  against  an  alien  teapofarUy  Is  ii» 
district.   Meyer  v.  Herrera,  41  Fed.  Bepuffi 

Where  In  a  suit  It  appears  that  maaycCtht*- 
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amended  answer  to  the  plaintiff's  petition, 
says  thst  for  more  than  ten  years  prior  to  the 
commencement  of  this  action  he  had  been 
and  still  is  in  the  open,  adverse  possession 
of  the  premises  in  controversy. 

''2.  Defendant,  further  answering,  denies 
each  and  every  allegation  in  said  petition 
contained: " 

The  parties  stipulated  in  writing  that  the 
value  of  the  premises  in  controversy  exceeded 
$5,000;  and  the  case  was  tried  by  a  jury, 
who,  by  direction  of  the  court,  returned  a 
special  verdict,  finding  the  following  facts : 

Jacob  Dawson  died  seised  in  fee  of  the 
premises  leaving  a  widow  and  five  children ; 
and  by  his  last  will,  dated  May  10,  1869, 
and  duly  admitted  to  probate  in  Lancaster 
county,  Nebraska,  made  the  following  de- 
vise and  bequest:  •*To  my  beloved  wife, 
Editba  J.  Dawson,  I  give  and  beq^ucath  all 
my  estate,  real  and  personal,  of  which  I  may 
die  seised,  the  same  to  be  and  remain  hers, 
'with  full  power,  rights  and  authority  to  dis- 
pose of  the  same  as  to  her  shall  seem  meet  and 
proper  so  long  as  she  shall  remain  my  widow, 
upon  the  express  condition,  however,  that  if 
she  should  marry  again,  then  it  is  my  will 
that  all  of  the  estate  herein  bequeathed,  or 
whatever  may  remain,  shall  go  to  ray  sur- 
viving children,  share  and  share  alike."  On 
[  December  14,  1879,  Editha  J.  Dawson  mar- 
ried Henry  M.  Pickering.  The  premises 
were  conveyed  on  March  15,  1870,  by  war- 
ranty deed   by  Editha  J.   Dawson  to  one 


England,  and  by  him  on  December  15,  1871, 
to  the  defendant,  who  has  ever  since  been  in 
the  peaceful  occupation  and  control  of  the 
same.  The  premises  were  conveyed  on  Sep- 
teml)er  15,  1879,  by  warranty  deed  by  Jacob 
Dawson's  children  to  Wheeler  and  Burr,  by 
them  on  A.pril  27,  1880,  to  Ezekiel  Giles, 
and  by  him  in  May,  1887,  to  the  plaintiff. 

The  jury  found  that,  if  the  court  should 
be  of  opinion  that  under  the  wil  1  Editha  J. 
Dawson  took  only  a  estate  determinable  upon 
her  marriage,  then  the  plaintiff  at  the  com- 
mencement of  the  action  was  seized  in  fee 
of  the  premises,  and  entitled  to  the  immedi- 
ate possession  thereof,  and  should  recover  of 
the  defendant  nominal  damages ;  but  if  the 
court  should  be  of  opinion  that  under  the 
will  Editha  J.  Dawson  took  an  estate  abso- 
lutely in  fee,  then  they  found  for  the  defend- 
ant. 

The  Circuit  Court  gave  judgment  for  the 
plaintiff  upon  the  special  verdict:  and  the 
defendant  sued  out  this  writ  of  error. 


MessTB.  N.  8.  Harwood  and  John  H.  Ames, 

for  plaintiff  in  error: 

Jurisdiction  must  appear  affirmatively  on  the 
face  of  the  record,  an  omission  in  this  respect 
cannot  be  waived  or  cured  by  consent. 

Meieaif  v.  Watertown,  126  tJ.  8.  580  <82: 543); 
Parser  v.  Ormshy,  141  U.  8.  81  (35:  654). 

In  Nebraska  an  answer  consisting  of  a  gen- 
eral denial  of  each  and  every  allegation  in  the 


(eodants  are  from  the  same  State,  with  ooDfllctiDg 
interests,  the  controversy  Is  between  citizens  of  the 
eome  State,  and  the  Federal  courts  have  no  jurls- 
diotiOQ  under  Act  of  March  8,  1887,  £rivioflr  them 
jurtediction  when  the  suit  is  between  citizens  of 
different  states.    Oovert  v.  Waldron,  88  Fed.  Rep. 

Under  the  Act  of  Ifarch  8, 1887,  when  the  juris- 
dktioQ  depends  upon  grounds  other  than  the  citi- 
aeoebip  of  the  parties,  the  defendant  must  be  sued 
in  tlie  dis^ct  of  his  domicli;  but  when  the  Juris- 
diction depends  upon  citizenship,  the  suit  may  be 
brought  in  the  district  in  which  either  piaintifl  or 
defendant  resides.  St.  Louis,  Y.  &  T.  H.  R.  Ck>.  v. 
Terre  Haute  ft  L  K.  Co.  88  Fed.  Rep.  385. 

Where  the  jurisdiction  is  founded  only  on  the 
fact  that  the  action  is  between  citizens  of  different 
•tales,  suit  may  be  brought  in  the  district  of  the 
(ttidence  of  either  the  plaintiff  or  defendant. 
Bank  of  Winona  v.  Avery,  84  Fed.  Rep.  8L 

Where  the  jurisdiction  depends  solely  on  the  citi- 
sensbip  of  the  parties,  plaintiff  may  bring  the  ac- 
tion in  the  district  wherein  be  resides,  without  rrf- 
^rence  to  the  residence  of  the  defendant  tf  ae 
RsideB  in  a  different  State.  Bostwick  v.  American 
finance  Go.  48Fed,  Rep.  897. 

Where  tiie  administrator  and  defendant  are  dtl- 
seo8  of  different  states,  the  action  may  be  brought 
<n  a  Federal  court  though  the  deceased  was  a  citi- 
<eo  of  the  same  State  with  defendant,  where  his 
vidow  and  children  still  reside.  Harper  v.  Nor- 
folk4 W. R.  Co.  86 Fed. Rep.  lOB. 

Under  the  residence  clauses  of  the  Act  of  March 
li  1867,  a  suit  to  enjoin  the  collection  of  a  tax,  on 
'Aground  that  it  violates  the  United  States  Con- 
stitution, must  be  dl^-^io^ed  as  to  such  defendants 
•ttaie  non-residentb  of  the  district  in  which  it  is 
^"tmght.  United  States  i£zp.  Go.  v.  AUen,  80  Fed. 
8ep.7B. 

Under  the  Act  of  1888,  providing  that,  when  an 
cotton  is  between  oitiiens  of  different  states,  it  may 
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be  brought  **in  the  district  of  the  residence  of  the 
plaintiff  or  defendant,  **  an  action  by  a  non-resi- 
dent against  a  partnership,  whose  members  are  resi- 
dents of  different  states  and  districts,  may  be 
brought  m  the  district  of  the  residence  of  one  of 
them.    Rawitzer  v.  Wyatt,  40  Fed.  Rep.  608. 

If  on  motion  to  dismiss  for  want  of  jurisdiction 
it  appears  that  the  jurisdiction  is  dependent  wholly 
on  adverse  citizenship,  and  that  one  of  the  defend- 
ants lives  in  the  district  where  suit  is  brought, 
and  the  other  defendant  and  the  plaintiff  Uve  in 
different  districts,  the  action  will  be  dismissed  as 
to  the  non-resident  defendant  but  not  as  to  the 
resident  defendant.  Bensinger  S.  A.  C.  Register  Go. 
V.  National  Gash  Register  Go.  42  Fed.  Rep.  8L 

A  general  appearance  by  the  defendant  in  an  ac- 
tion as  a  waiver  of  the  objection  that  the  service  of 
summons  on  him  was  irregular,  because  not  made 
in  the  district  of  which  he  was  an  inhabitant,  as  re- 
quired by  Act  of  March  8, 1887.  Foote  v.  Massachu- 
setts Ben.  Asso.  of  Boston,  89  Fed.  Rep.  £3. 

A  Circuit  Court  having  jurisdiction  of  the  sub- 
ject-matter and  the  parties,  the  right  of  a  defend- 
ant to  object  to  being  sued  in  a  district  of  which  he 
is  not  an  inhabitant  is  personal  to  himself,  and  he 
may  insist  upon  or  waive  that  right  as  he  chooses. 
Puroeli  V.  British  Land  ft  Mortg.  Go.  48  Fed.  Rep. 
466. 

Acceptance  of  service  being  merely  equivalent 
to  personal  service  in  the  district  does  not  prevent 
a  defendant  from  moving  to  dismiss  the  suit  because 
brought  in  a  district  in  which  he  does  not  reside. 
United  States  v.  Loughrey,  48  Fed.  Rep.  448. 

Where  a  bill  shows  on  its  face  that  defendant  is 
not  an  inhabitant  of  the  district  wherein  the  suit  is 
brought,  defendant  may  assert  his  objection  to  be- 
ing served  out  of  the  district  of  his  residence  by 
demurrer  as  well  as  by  motion  to  dismiss.  Miller- 
Magee  Co.  v.  Carpenter,  84  Fed.  Rep.  488;  Rein- 
stadler  v.  Beeves,  88  Fed.  Rep.  808. 
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petition,  placet  in  imat  all  the  aHegations  con* 
tained  therein. 

Donovan  ▼.  Pbwler,  17  Neb.  247;  Basiett  t. 
Ourtii,  20  Neb.  162. 

In  Bliss,  Code  Pleading,  paragraph  845,  it  is 
said:  **Tbe  Code  requires  the  daendant  either 
to  demur  or  answer,  and  in  his  answer  he 
must  set  up  as  many  defenses  as  he  may  have. 
Only  one  answer  is  contemplated,  and  all  the 
defenses  which  he  has  or  which  he  elects  to 
make  must  be  embraced  within  it." 

Sioeet  V.  TuttU,  14  K.  Y.  465;  Gardner  ▼. 
Clarke,  21 K.  T.  899;  X^ontpeonY.Greenteood, 
28  Ind.  8*37;  Freeman  t.  Carpenter,  17  Wis. 
126;  Duteher  ▼.  Duteher,  89  Wis.  651. 

Meeere,  J.  M,  Woolvorth  and  L.  C.  Burr* 
for  defendant  in  error: 

No  plea  to  the  jurisdiction  having  been  in- 
terposed, it  was  not  necessary  for  the  Jury  to 
find  the  citizenship  of  the  parties. 

Mr.  Jtutiee  Oraj*  delivered  the  opinion 
of  the  court: 

The  principal  question  argued  in  this  case 
is  upon  the  true  construction  of  the  devise 
of  Jacob  Dawson  to  bis  wife,  in  view  of  the 
conflicting  decisions  of  this  court  and  of  the 
Supreme  Court  of  Nebraska.  Oiiee  ▼.  Little, 
104  U.  8.  291  [2%:  745]  ;  LitUe  ▼.  Gilee,  25 
r6561  Neb.  818.  Bee  also  Little  t.  OUee,  118  U.  8. 
^  596  [80:  2691 ;  Gilee t.  Little,  184  U.  8.  645 

[88:10621. 

But  a  preliminary  question  to  be  decided 
is  whether  the  Circuit  Court  of  the  United 
States  appears  upon  this  record  to  have  had 
any  juriisdiction  of  the  case. 

The  petition  or  declaration  alleges  in  due 
form  tnat  the  plaintiff  is  a  citizen  of  the 
State  of  Wisconsin,  and  the  defendant  it  a 
citizen  of  the  State  of  Nebraska ;  and  further, 
alleges  that  the  plaintiff  has  a  legal  estate 
in  and  is  entitled  to  the  inmiediate  possession 
of  certain  lots  in  Lancaster  county  in  the 
State  of  Nebraska,  and  the  defendant  has 
kept  and  still  keeps  the  plaintiff  out  of 
possession  thereof;  wherefore  the  plaintiff 
prays  for  Judgment  for  delivery  of  possession 
of  the  premises  to  him.  The  answer  sets  up 
two  defenses:  Ist.  Open  and  adverse  pos- 
session  of  the  premises  by  the  defendant  for 
ten  years ;  2d.  A  general  denial  of  each  and 
every  allegation  in  the  petition.  The  spe- 
cial verdict  finds  facts  bearing  on  the  merits 
of  the  case,  but  nothing  as  to  the  citizenship 
of  the  parties. 

Whenever  the  lurisdiction  of  the  Circuit 
Court  of  the  United  States  depends  upon  the 
citizenship  of  the  parties,  it  has  been  held 
from  the  oeginning  that  the  requisite  citi- 
zenship should  be  alleged  by  the  plaintiff, 
and  must  appear  of  record ;  and  that  when 
it  does  not  so  appear  this  court,  on  writ  of 
error,  must  reverse  the  judgment,  for  want 
of  jurisdiction  in  the  Circuit  Court.  Brown 
▼.  Keene,  88  U.  S.  8  Pet.  112  [8 :  8851 ; 
Continental  Ine,  Co.  ▼.  Bhoade,  119  U.  8.  287 
[80:  8801. 

Doubtless,  so  long  as  the  rules  of  pleading 
in  the  courts  of  the  United  States  remained 
as  at  common  law,  the  reouisite  citizenship 
of  the  parties,  if  duly  alleged  or  apparent 
in  the  declaration,  could  not  be  denied  by 
the  defendant,  except  by  plea  in  abatement, 
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and  was  admitted  by  pleading  to  Uie 

of  the  action.    Skeppaird  ▼.  Gtaue,  56  U.  8. 

4  How.  505  [14:  518]. 

But  since  1872,  when  Congreaa  fjmriitml 
the  rules  of  pleading,  practiee,  aad  fnr— 
and  modes  of  prooeaure  in  actions  at  law 
in  the  courts  of  the  United  States  to  tboaa  \ 
prevailing  in  the  courts  of  the  several  statMw  ^ 
all  defenses  are  open  to  a  defeodaat  im  tke 
Circuit  Court  of  the  United  States,  a»lcr 
any  form  of  plea,  answer  or  demnmr,  wUdb 
would  have  been  open  to  him  imdar  lik» 
pleading  in  the  courts  of  the  State  witUm 
which  the  Circuit  Court  is  held.  Actof  Jiia» 
1,  1872,  chap.  255,  $(  5,  17  Stat,  at  L  lt7; 
Rev.  Stat.  §  914 ;  ChemMng  Cmmal  Besak  ▼. 
ZmMi^,  98  U.  8.  72  [28 :  806]  ;  GkmT.tea- 
ner,  182  U.  8.  152  [88: 801]  ;  Omlml  Tfm»a^ 
Co.  ▼.  Pullman  PiaUaee  Car  Ck  189  U.  &  34 
89,  40  [85:  55,  61]. 

By  the  Nebraska  Code  of  CiTil  Piooetac. 
§  62,  every  civil  acti<m  is  oommeaoed  by 
petition;  and  by  g  92,  the  petition  nnat 
contain  ''the  name  of  the  count  and  oonoty 
in  which  the  action  is  brought,  and  the  aaiaes 
of  the  parties,  plaintiff  and  defendant,'  **» 
statement  of  the  facts  constituting  the  caoae 
of  action"  and  ''a  demand  of  the  relief  lo 
which  the  party  supposes  himself  entitled.* 
By  §  94,  tne  def<>naant  may  demor  to  the 
petition  for  certain  matters  appearing  on  iu 
face,  among  which  are  **that  the  cooit  ha« 
no  jurisdiction  of  the  person  ot  the  defend- 
ant, or  the  subject  of  the  action,*  and  "that 
the  petition  does  not  state  facta  sufficient  to 
constitute  a  course  of  action  ;*  and  by  1 15, 
the  demurrer  must  specify  the  miaOM  of 
objection,  or  else  be  renrded  as  limited  to 
the  latter  ground  only.  Bt  g  96,  ""n^eB  amy 
of  the  defects  enumeratea  in  g  94  do  not 
appear  upon  the  face  of  the  petition,  the 
objection  may  be  taken  by  answer  ;*  and  in 
every  case,  by  g  99,  the  answer  moat  oontaia 
**  a  general  or  specific  denial  of  each  material 
allegation  of  the  petition  oontrorerted  by 
the  defendant",  and  ''a  statement  of  any  asw 
matter  constituting  a  defense.* 

Under  this  code,  as  under  the  code  of  New 
York,  upon  whidi  it  was  modeled,  the  as- 
swer  takes  the  place  of  idl  pleas  at  camxmm 
law,  whether  general  or  special,  in  abatenwat 
or  to  the  merits;  and  a  positive  denial  is 
the  answer  of  *'each  and  *e very  all^atioa  ia 
the  petition*  puts  in  issue  everr  oMtcrial 
allegation  therein,  as  fullT  as  if  ft  bad  bsM 
specifically  and  separately  denied.  Ami 
V.  TuttU,  14  N.  T.  465 :  Qardmer  ▼.  Cteri, 
21  N.  Y.  899;  Donocan  t.  Fbttler,  17  IMl 
247;  BaeeeU  ▼.  Ourtie,  20  Neb.  162:  Xai 
well.  Practice  (4th  ed.)  127,  198;  Bliai. 
Code  Pleading  (2d  ed.)  1 845.  And  bv  si 
press  terms  of  §§  94,  96,  above  cited.  •■  [m 
objection  that  the  court  ha[s  no  jarisdictioa. 
either  of  the  person  of  the  defendant,  or  ci 
the  subject  of  the  action,  may  be  taken  bj 
demurrer,  if  it  appears  on  the  face  of  tl* 
petition,  and  by  answer,  If  It  does  not  m 
appear. 

The  necessary  consequence  Is  that  tht 
allegation  of  the  citis^iship  of  the  ptf- 
ties,  being  a  material  allegation  proper); 
made  in  the  petition,  was  pot  in  issae  br 
the  answer,  and,  like  other  affirmative  aaJ 
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Biterftl  allegations  made  by  the  plaintiff 
tod  denied  by  the  defendant,  must  be  proved 
bj  the  plaintiff.  The  record  showing  no 
uoof  or  finding  npon  this  essential  point, 
OD  which  the  Jurisdiction  of  the  Circuit 
Cbart  depended,  the  Judgment  must  be  re- 
Torsed,  with  costs,  for  want  of  Jurisdiction 
ii  the  Circuit  Court,  and  the  case  remanded 
to  that  court  which  may,  in  its  discretion, 
either  dismiss  the  action  for  want  of  juris- 
diction, or  set  aside  the  Terdict  and  permit 
the  plaintiff  to  offer  evidence  of  the  citizen- 
ihip  of  the  parties.  OimHnental  In».  Co.  t. 
BKoadB.  119  UT  8.  287  [80:  880]. 

Jndomeni  rewned,  and  com  remanded  to  tM 
0¥rcuU  OauH  for  furihar  proceedings  in  ae- 
mdanee  with  Ae  opinion  ef  iM%  court. 


JAMBS  W.  KENDALL   bt  al.,  Piffi,  in 

JBrr.f 

THE  SAN  JTJAN  SILVER  MINING 
COMPANY. 

(See  8.  C  Beporter*B  ed.  SSS-SOSJ 

Mifdng  eUrim  in  Indian  landB-^toe  tf  Territo- 
ry-iawcfWoradoaitodiioowrerefalode-^ 
when  location  i$  wnd—reeording  certificate— 
wrongful  mUrjf  upon  Indian  reservation. 

L  Where  a  party  was  in  poneeslon  of  a  mlnhiff 
eltim  OD  the  withdrawal  of  a  reservation  caused 
by  a  Treaty  with  tlie  Indians,  with  the  requisite 
diwovery,  with  surface  boundaries  sufficiently 
marked,  with  a  notice  of  location  poeted,  and 
with  a  discloeed  vein  of  ore,  he  could,  by  adopt- 
-  tag  what  had  been  done  and  causioff  a  proper 
lecord  to  be  made,  and  perf  ormiDflr  the  amount  of 
labor  or  making  the  improvements  necessary  to 
bold  the  daim,  date  his  rijrhts  from  that  day. 

1  Under  Rev.  Stat  1 28S4,  the  manner  of  locatlDg 
mloinir  claims  and  recordinff  them  is  subject  to 
tiie  laws  of  the  State  or  Territory,  and  the  reffula- 
tioDS  of  each  mining  district,  when  they  are  not 
in  confllot  with  the  laws  of  the  United  States. 

t  Under  the  Act  of  Ck>lorado,  of  February  18, 1874, 
tbe discoverer  of  a  lode,mu8t  within  three  months 
tnm  the  date  of  discovery  record  his  claim  in 
the  office  of  the  recorder  of  the  county  in  which 
the  lode  is  situated,  by  a  location  oertiflcate. 

i  Undor  the  Colorado  Act  of  Feb.  18, 1874,  a  loca- 
tfOB  oertifloate  of  a  lode  claim  which  shall  not 
eoDti^  the  name  of  the  lode,  the  name  of  the 
locator,  tbe  date  of  the  location,  the  number  of 
linear  feet  claimed  on  each' side  of  the  discovery 
ahtft,  tbe  general  course  of  the  lode,  and  such 
desoiptlon  as  shall  identify  the  claim  with  rea- 
lODsble  certainty,  is  void. 

i  Whsfe  the  reservation  of  the  premises  in  con- 
troversy in  Odorado  by  force  of  the  Indian 
TnMj  was  extiniruished  April  29,  1874,  on  that 
date  the  premises  were  open  to  location,  and 
wltUn  three  months  afterwards  the  duty  rested 
upon  the  plalntifls  to  record  tbe  certificate  of  the 
location  of  thehr  lode,  if  they  desired  to  preserve 
■oy  right  ta  it. 

i  Where  the  rid"*^^^  fSiled  to  comply  with  the 

Hon.— ^  to  ownenMp  cf  mines;  United  States 
iCahitet  Of  to;  right  ofmtm>ortQf  surface^  see  note  to 
United  States  v.  Castillero.  17: 448. 

^  to  tme  to  vxUer  by  appropriation;  common 
^rvk;nae  of  mining  states^  tee  note  to  Atchison 
V- Peterson,  28: 414. 
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law  in  makinff  a  record  of  the  location  oertiflcate 
of  their  lode,  it  does  not  lie  with  them  to  insisS 
that  their  wrooffful  entry  upon  the  premises  dur- 
ing the  existence  of  the  Indian  reservation  op- 
erated in  their  favor  a«rainst  parties  who  went 
upon  the  premises  after  they  had  become  a  part 
of  the  pubUc  domain,  and  made  a  proper  location 
oertifloate  and  record  thereof,  and  complied  in 
other  partiouUus  with  the  requirements  of  the 
law. 

[No.  294] 

Submitted  April  IS,  189!f.    Decided  April  U, 

189B. 

IN  ERROB  to  the  Supreme  Coort  of  the  State 
of  Ck>1orado,  to  review  a  judgment  of  that 
court,  farming  the  judgment  of  the  District 
Court  in  and  for  San  Juan  county,  Colorado, 
in  favor  of  defendant,  in  an  action  to  determine 
the  right  of  possession  to  certain  mining  prem- 
ises situate  in  said  county.    Afflrmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  E.  T.  Welle*  R.  T.  McN eat  and 
Jno.  Q.  Taylor,  for  plaintiffs  in  error: 

In  June,  1874,  when  this  land  was  ceded  to 
the  government,  and  by  it  thrown  open  to  ex- 
ploration, use  and  enjoyment  by  its  citizens, 
these  plaint!^  were  in  possession  of  the  claim, 
working  upon  it  and  developing  it  and  enjoy- 
ing its  fruits,  maintaining  and  adopting  tbe 
boundaries  they,  had  previously  established  in 
every  particular,  occupying  it  with  all  the  in- 
dicia intact  to  evidence  a  mining  location. 
They  subsequently  filed  the  certificate  required 
in  case  of  an  original  location.  This  was  suf* 
fldent  to  entitle  them  to  hold  this  ground  as 
against  tbe  defendants.  The  fact  of  their  re- 
mahiing  in  possession,  and  maintaining  and 
operating  this  daim,  and  thereby  adopting  all 
that  bad  been  done,  was  just  as  efficacious  as 
making  a  new  location.  The  defendants  knew 
just  as  well  as  anyone  could  know  that  the 
plaintiffs  were  there  in  tbe  enjoyment  of  this 
property,  and  they  have  sought  by  straining  a 
technicality  to  defeat  tbe  rights  ox  plaintiffs  in 
this  regard. 

Noonan  ▼.  Caledonia  Min.  Co,  121  XT.  8.  888 
(80: 1061). 

Messrs.  A.  T.  Britton  and  A.  B.  Browne* 
for  defendant  in  error: 

Tbe  attempted  recordation  of  the  "Bear^ 
location  in  1872,  when  the  premises  were  em- 
brace in  tbe  Indian  reservation,  was  inef- 
fectual to  create  any  right,  and  was  wholly 
void.  The  premises  were  not  open  to  loca- 
tion; tbe  record  was  not  authorized  but  pro- 
hibited by  law. 

Belk  V.  Meagltor,  104  U.  S.  279,  284  (26: 785, 
787). 

Under  the  law  in  force  when  tbe  plaintiffs 
in  error  made  their  attempted  location  in  Sep- 
tember, 1872,  they  were  plainly  restricted  to  a 
surface  width  of  fifty  (50)  feet.  Notwithstand- 
ing this  limitation,  however,  tbey  attempted 
to  clsim  one  hundred  (100)  feet  for  surface 
width.  Their  location  in  any  view  was,  there- 
fore, manifestly  void  for  the  excess  width 
taken  beyond  this  express  limitation  of  the 
statute. 

Richmond  Min.  Co.  r.  Eoee,  114  U.  S.  676, 
680  (29:  278,  274);  Jupiter  Min.  Co.  v.  Bodie 
ConsoL  Min.  Co.  7  Sawy.  96, 107, 11  Fed.  Rep. 
666. 
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Mr,  Juttice  Field  delivered  the  opinion  of 
the  court: 

The  defendant,  a  corporation  organized  and 
existing  under  the  laws  of  Colorado,  in 
October,  1880,  applied  to  the  proper  land 
office  in  that  State  for  a  mineral  patent  for  a 
f  6621  ^^^  claim  know  as  the  Titusville  lode,  in 
•^ '»'»*-  gan  Juan  county,  which  was  fifteen  hundred 
feet  in  length  by  three  hundred  feet  in  width. 
Within  th»  time  prescribed  by  statute,  and 
during  the  month,  the  appellants  here,  Ken- 
dall and  others,  filed  in  the  same  land  office 
an  adverse  claim  for  a  portion  of  the  premises, 
of  which  the  defendant  desired  to  obtain  a 
patent,  asserting  a  prior  and  superior  right 
to  the  same,  as  part  of  a  lode  known  as  Bear 
lode,  which  they  had  discovered  on  the  8d  of 
September,  1872,  and  upon  which  they  had 
sunk  a  discovery  shaft,  and  performed  the 
teveral  acts  required  to  perfect  a  mineral  lo- 
cation under  the  laws  of  the  United  States 
and  the  local  rules  and  customs  of  miners. 
Within  thirty  days  thereafter  they  brought 
the  present  action  under  section  2326  of  the 
Revised  Statutes,  to  determine,  as  between 
the  parties,  the  right  of  possession  to  the 
disputed  premises,  the  issue  of  a  patent  for 
the  same  being  dependent  upon  such  de- 
termination. In  their  complaint  they  alleire 
the  performance  of  the  labor  required  and  all 
other  acts  necessary  to  preserve  the  lode  from 
forfeiture.  That  lode,  as  originally  located, 
extended  fifteen  hundred  feet  in  length  and 
one  bt  ^dred  feet  on  each  side  of  the  center 
of  tlm  Yein.  In  October,  1878,  the  locators 
flleJ  an  additional  certificate  of  location  in 
the  Ijcb,\  land  office,  claiming  one  hundred 
and  fifty  feet  on  each  side  of  the  center.  And 
they  aver  that  the  Titusville  lode,  claimed 
by  the  defendant  corporation,  is  a  junior] 
location  and  includes  in  length  twelve  hun- 
dred feet  of  the  surface  ground  of  the  Bear 
lode,  and  in  width  covers  more  than  the  south 
half  of  the  surface  ground  for  the  twelve 
hundred  feet. 

The  defendant  in  its  answer  denies  that  the 
ground  in  controversy  comprised  part  of  the 
unappropriated  public  domain  of  the  Unit^ 
States  and  that  it  was  open  to  location  on  tho 
8d  day  of  September,  1872.  as  set  forth  by 
the  plaintiffs,  and  alleges  that  at  that  date  the 
ground  embraced  aportion  of  a  certain  tract 
of  land  which,  by  Treaty  between  the  United 
States  and  certain  confederated  bands  of  the 
Ute  Indians  in  Colorado,  concluded  March 
2,  1868,  and  proclaimed  on  the  6th  of  No- 
vember of  the  same  year,  had  been  reserved 
for  the  use  and  occupancy  of  the  Indians, 
and  that  the  Indian  title  to  the  tract  was 
not  extinguished  until  March,  1874.  15  Stat, 
at  L.  619.  The  answer  also  alleges  that  the 
[663]  Titusville  lode  claim  was  located  on  the  29th 
day  of  August,  1874 ;  that  all  acts  were  done 
necessary  to  constitute  a  valid  location  of  the 
premises ;  and  that  the  legal  title  to  the  lode 
and  the  right  to  its  possession,  had  by  various 
convevances  from  the  oiiginal  locators  become 
vested  in  the  defendants;  and  it  prays  judg- 
ment therefor. 

By  the  terms  of  the  Treaty  mentioned  a  tract 
of  country,  which  included  the  mining  prop- 
erty in  question,  was  set  apart  for  the  ab- 
solute and  undisturbed  use  and  occupation  of 
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the  Indians  therein  named,  and  for  such  other 
friendly  tribes  or  individual  Indians  as,  from 
time  to  time,    they  mi^ht  be  willing,  with 
the  consent  of   the  United  States,  to  admit 
among  them.     And  the  United  States  agreed 
that  no  persons  except  those  designated,  and 
such   officers,  agents,  and  employes  of   the 
government  as  might  be  authorized  to  enter 
upon  Indian  reservations    in  discharge  of 
dutiw  enjoined  by  law,  should  ever  be  per- 
mitted to  **pass  over,  settle  upon,  or  reside 
in  the  territory  described, "  except  as  therein 
otherwise  provided.      15  Stat,    at  L.  619, 
620.    The  effect  of  the  Treaty  was  to  exclude 
all  intrusion  for  mining  or  other  private  pur- 
suits upon  the  territory  thus  reserved  for  the 
Indians.    It  prohibited  any  entry  of  the  kind 
upon  the  premises,  and  no  interest  could  be 
claimed  or  enforced  in  disregard  of  this  pro- 
vision.   Not  until  the  withdrawal  of  the  land 
from  this  reservation  of  the  Treaty  by  a  new 
convention  with  the  Indians  and  one  which 
would  throw  the  lands  open,  could  a  mining 
location  thereon  be  initiated  bv  the  plaintiffs. 
The  location  of  the  Bear  lode  having  been 
made  whtlst  the  Treaty  was  in  force,  was  in- 
operative to  confer  any  rights  upon  the  plain- 
tiffs.    Whatever  rights  to  mining  land  they 
subsequently  possessed  upon  the  original  In-- 
dian  tract  were  founded  upon  a  new^Iocation 
made  more  than  two  years  after  the  with- 
drawal of  the  reservation,  and  after  the  Titus- 
ville lode  had  been  located  by  the  defendants 
Had  the  plaintiffs,  immediately  after  the 
withdrawal  of  the  reservation,  relocated  their 
Bear  lode,  their  position  would  have  been 
that  of  original  locators.    They  would  then 
have  been  within  the  rule  in  ^oonan  v.  CaU- 
adonia  Min.  Co..  121  U.  S.  898    [80:  1061].  *  . 

That  rule  was  this:  that  where  a  party  was  l®'*' 
in  possession  of  a  mining  claim  on  the  with- 
drawal of  a  reservation  ca^used  by  a  Treaty 
with  the  Indians,  with  the  requisite  dis- 
covery, with  surface  tx>undarie8  sufficiently 
marked,  with  a  notice  of  location  posted,  and 
with  a  disclosed  vein  of  ore,  he  could,  by 
adopting  what  had  been  done  and  causing  a 
proper  record  to  be  made,  and  performing  the 
amount  of  labor  or  making  the  improvements 
necessary  to  hold  the  claim,  date  his  rights 
from  tliat  day.  But  such  was  not  the  case 
here.  The  reservation  by  the  Treaty  was 
withdrawn  in  March,  1874;  the  Titusville 
lode  was  located  on  the  29th  day  of  August, 
1874,  and  the  Bear,  lode  of  the  plaintiffs  was 
not  relocated  until  two  years  afterwards. 

Whatever  rights,  therefore,  the  plaintiffs 
had,  subsequently  to  the  withdrawal  of  the 
reservation,  in  the  premises  claimed  by  the 
defendant,  arose  from  its  disclaimer.  By  that 
disclaimer  the  company  relinouished  to  the 
plaintiffs  such  portion  of  their  Bear  lode, 
with  surface  width  of  fifty  feet,  as  came  in 
confiict  with  the  premises  claimed  by  it 
under  the  Titusville  location,  and.  apon  its 
motion  in  the  trial  court,  ludgment  was  en- 
tered, pursuant  to  such  disclaimer,  for  the 
plaintiffs  for  the  amount  disclaimed,  and 
for  the  defendant  for  the  residue. 

The  plaintiffs  now  seek,  br  their  writ  of 
error,  to  recover  the  residue  ox  the  Titusvillt 
lode,  insisting  that  under  the  deciaSon  in 
Noonan  v.  Ualedonia  Min,  CW.,  ther  b^ve  a 
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Hgbttoall  the  premises  which  were  covered 
}ij  their  illegal  location  during  the  pendency 
of  the  Indian  Treaty.  But  such  is  not  the 
proper  construction  of  that  decision.  There 
vasinthat  case  no  new  location  by  different 
parties,  after  the  removal  of  the  reservation, 
to  interfere  with  the  old  location  then  renewed 
•od  with  a  proper  record. 

There  is  another  view  of  this  case,  which 
leads  to  the  same  conclusion.  Section  2824  of 
the  Revised  Statutes  makes  the  manner  of 
locating  mining  claims  and  recording  them 
iab]ect  to  the  laws  of  the  State  or  Territory, 
and  the  regulations  of  each  mining  district, 
when  Uiey  are  not  in  conflict  with  the  laws 
of  the  United  States.  The  Act  of  Colorado, 
<tf  February  18,  1874,  requires  the  discoverer 
of  a  lode,  within  three  months  from  the  date 
of  discovery,  to  record  his  claim  in  the  office 
of  tbe  recorder  of  the  county  in  which  the 
lode  is  situated,  by  a  location  certificate. 

It  also  provides  that  a  location  certificate 
of  a  lode  claim  which  shall  not  contain  the 
name  of  the  lode,  the  name  of  the  locator,  the 
date  of  the  location,  the  number  of  linear  feet 
claimed  on  each  side  of  the  discovery  shaft, 
tbe  general  course  of  the  lode,  and  such  de- 
scription as  shall  identify  tbe  claim  with 
reasonable  certainty,  shall  be  void. 

The  reservation  of  the  premises  in  con- 
troversy by  force  of  tbe  Indian  Treaty  was  ex- 
tinguished April  29,  1874.  On  that  date  the 
premises  in  controversy  were  open  to  location, 
&Dd  within  chree  months  afterwards  the  duty 
re^ed  upon  the  plaintiffs  to  record  tbe  cer- 
tiiicate  of  the  location  of  their  lode,  if  thev 
desired  to  preserve  any  right  in  it.  No  sucn 
record  of  their  location  was  made  within  that 
time.  No  record  was  made  or  desired  by  them 
until  an  additional  certificate  of  location  was 
filed  by  them,  claiming  150  feet  on  each  side 
of  the  center  of  their  vein,  which  was  not 
<ione  until  October,  1878.  As  they  failed  to 
comply  with  the  law  in  making  a  record  of 
the  location  certificate  of  their  lode,  it  does 
not  lie  with  them  to  insist  that  their  wrongful 
entrvupon  the  premises  during  the  existence 
of  the  Indian  reservation  operated  in  their 
faror  against  parties  who  went  upon  the 
premises  after  they  had  become  a  part  of  the 
public  domain,  and  made  a  proper  location 
certificate  and  record  thereof,  and  complied 
in  other  particulars  with  the  requirements  of 
the  law. 

Judgment  affirmed. 


CHARLES  A.  GREGORY  fc-    a\.^  AppU,, 

t. 
BOSTON  SAFE  DEPOSIT  &  TRUST 
COMPANY  BT  AL.,  Appellees, 

<8ee  8.  G.  Beportcr^a  ed.  48M68.) 

Mcneyi  paid  into  courts  how  disposed  qf— decree 
cfdiemiisal,  token  modified, 

(•  MoneTB  paid  into  court  to  tbe  credit  of  a  suit  In 
equitj  la  tbe  mme  oourt  are  to  be  disposed  of  in 
^t  salt,  and  no  orders  relatl.nfr  to  such  moneys 
can  properly  be  made  In  another  suit  whloh  does 
Dot  include  the  same  parties  as  tbe  former  suif« 

2.  Where  a  decree  dlsmlssinflr  a  suit  in  equity  upon 
^ merits  mlflrbt  be  wrongfully  pleaded  In  bar 
of  tbe  plalDtilTs  claim  in  another  suit  In  equity 
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brought  by  the  same  plaintiff,  the  decree  will  be 
modified,  so  as  to  be  without  prejudice  to  any 
claim  of  tbe  plaintiffs  In  the  other  suit. 

[No.  292.] 
Argued  April  IB,  IS,  189£.    Deddei  April  tS, 

189$. 

APPEAL  from  a  decree  of  tba  Circuit  Court 
of  the  United  States  for  tbo  District  of 
Massachusetts,  dismissing  a  suit  in  equity 
brought  to  obtain  a  decree  declaring  Gregory 
to  be  entitled  to  certain  funds  paid  mto  court 
in  another  suit.  Decree  so  modified  that  the 
dismissal  is  without  prejudice  to  any  claim  of 
plaintiffs  in  another  suit  mentioned  in  tn« 
opinion. 

See  same  case  below,  86  Fed.  Rep.  408, 414. 

The  facts  arc  stated  in  the  opinion. 

Mr,  F.  A.  Brooks,  for  appellants: 

This  decree  of  absolute  dismissal,  if  allowed 
to  stand  as  against  Gregory,  has  cut  off  forever 
his  claim  to  the  fund  in  court. 

The  court  below,  while  proposing  to  reserve 
its  decision  of  this  case,  or  to  turn  over  the  par- 
ties therein  to  some  other  cause  for  adjudi- 
cation of  their  claim,  has  in  fact  adjudicated 
adversely  to  both  of  thera  in  this  cause,  and 
left  nothing  for  them  oi  either  of  them  to  liti- 
gate in  any  other  cause.  This  may  have  been 
an  oversight  on  tbe  part  of  the  court  below, 
and  probably  was  so,  but  the  effect  was  never- 
theless fatal  to  the  plaintiffs,  even  if  not  so  in- 
tended. 

Prior  to  Jan.  10,  1887,  tbe  date  of  tbe  order 
purporting  to  transfer  this  fund  from  the  action 
at  law  (No.  2C32),  to  the  old  equity  cause  of 
Gregory  and  Pike  (No.  2170).  that  old  equity 
cause  bad  been  twice  taken  out  of  court,  firstly, 
by  tbe  delivery  of  the  notes  in  controversy  in 
that  cause  to  Judge  Hoar,  as  referee,  with 
power  to  determine  all  tbe  questions  raised  in 
that  suit,  and  to  execute  his  determination  by 
passing  over  tbe  notes  themselves  to  the  suo- 
cessfulparty;  and,  secondly,  by  Pike's  death, 
on  Dec.  2, 1886,  thereby  abating  tbe  suit  against 
him,  if  it  bad  not  been  already  taken  out  of 
court,  by  the  submission  to  arbitration,  as  we 
contend  it  had. 

Draghieevieh  v.  Fi//itfm<j^,76Cal.878;  Story, 
Eq.  PI.  §  869;  Mitford.  Eq.  PI.  57,  58;  Dan. 
Ch.  Pr.  (5th  Am.  ed.)§514. 

Messrs,  Thomas  H.  Talbot  and  John 
Lowell  for  appellees. 

Mr,  Justice  Harlan  deliverer^  the  opinion 
of  the  court : 

In  an  action  at  law,  brought  in  the  court 
below,  in  the  name  of  Charles  F.  Jones 
against  William  C.  N.  Swift,  judgment  was 
rendered  against  the  latter  upon  a  promissory 
note  dated  April  20th,  1883.  That  judgment 
was  satisfied  by  the  payment  into  court,  pur- 
suant to  an  agreement  between  the  parties, 
of  the  amount,  principal  and  interest,  due 
upon  itr— $24,926.00.  Subsequently,  January 
10th,  1887,  that  sum  was  transferred  to  the 
credit  of  tbe  suit  in  equity  in  the  same  court 
of  Charles  A.  Gregory  v.  'Frederick  A,  Pike  et 
al..  No.  2170.  **  to  remain  subject  to  tbe  order 
of  the  court  in  that  cause."  On  the  26th  day 
of  March.  1887,  the  clerk  deposited  $24, 000  of 
the  above  sum  in  the  Boston  Safe  Deposit  & 
Trust  Company,  to  be  held  by  it  subject  to 
the  order  ol  the  court.  Tbe  balance  was  de- 
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posited  with  the  Herehante*  National  Bank 
of  BoatOD. 

The  present  suit  was  brought  Aurust  6th, 
1887,  by  Gregory  and  Jones  against  the  above 
corporations  and  Mary  H.  Pike,  executrix  of 
Frederick  A.  Pike,  to  obtain  a  decree  declar- 
ing Qregory  to  be  entitled  to  the  above  funds 
as  the  proceeds  of  the  note  on  which  the  Judg- 
ment against  Swift  was  rendered.  The  bill 
makes  no  reference  to  the  fact  that  the  fund 
in  dispute  was  subject  to  the  order  of  the 
court  in  equity  suit  No.  2170. 

This  cause  havins^  been  heard  upon  the 
pleadings  and  proofs,  the  bill  of  complaint 
was  dismissed,  with  oests  to  be  duly  taxed. 
The  circuit  Judffe  in  an  opinion  disclosing 
the  nature  of  the  suit,  and  the  facts  estab- 
lished by  the  evidence,  held  that  the  decision 
of  the  question  whether  Mrs.  Pike,  as  exec- 
atriz,  had  a  lien  on  the  Swift  notes  or  their 
proceeds,  to  the  extent  of  $25,000,  ^^  belongs 
to  equity  suit  No.  2170,  where  all  persons 
claiming  cin  interest  in  these  notes  are  made 

Sarties.  The  moneys  in  the  possession  of  the 
efendants.  the  Boston  Safe  Deposit  &  Trust 
Company  and  the  Merchants*  National  Bank, 
refeired  to  in  the  bill  of  complaint  herein, 
are  held  by  them  subject  to  the  ordera  of  this 
court  in  said  equity  suit  No.  2170,  and  no 
ordera  relating  to  said  moneys  can  properly 
be  made  in  this  suit,  which  does  not  inclucfe 
as  parties  some  of  the  persons  who  are  parties 
in  said  equity  suit  No.  2170.  The  bill  in  this 
•ase  should  be  dismissed,  with  costs.*  86 
Fed.  Rep.  408,  414. 

We  are  of  opinion  that  the  questions  at- 
tempted to  be  raised  by  the  present  suit  should 
have  been  presented,  and  can  be  effectively 
determined  only  in  equity  cause  No.  2170. 
And  such  we  understand  to  have  been  the 
opinion  of  the  circuit  judge.  But  the  decree 
below  is,  in  form,  one  upon  the  merits,  and 
mif^ht  perhaps,  be  pleaded  in  bar  of  any 
claim  that  Gregory,  or  Gregory  and  Jon^ 
might  assert  in  suit  No.  2170  to  the  funds  in 
question.  Without  passing  upon  any  of  the 
4uestions  raised  by  the  pleadings  in  this  case, 
we  hold  that  the  decree  should  have  been 
without  prejudice  to  sny  right  he  or  they 
may  have  to  make  such  claim  in  that  suit^ 
if  they  be  so  advised. 

It  is,  therefore,  ordered  and  adjudged  that 
the  decree  below  be,  and  the  same  is  nereby. 
so  modified,  that  the  dismissal  of  the  bill  of 
[660]  complaint  is  without  prejudice  to  any  claim 
the  plaintiffs  or  either  of  them  mav  rightfully 
assert  in  equity  suit  No.  2170,  in  the  court 
below,  to  the  proceeds  of  the  judgment 
against  Swift.  The  costs  of  this  court  are 
adjudged  to  the  appellees. 
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F.  L.  UNDERWOOD.  Jbbsb  N.  Johkson, 
Administrator  of  A.  H.  Johnsom,  deceased, 
ET  ALb,  Appia., 

THE  METROPOLITAN  NATIONAL 
BANK  OF  THE  CITY  OF  NEW  YORK 

BT  AL. 

(See  8.  CI  Beporter*B  ed.  M(Min.) 
Bubrogationt  token  ne€  aUowed, 


Where  aocommodation  mdonns  cfw 
gage  to  a  bank  to  aeciue  aocommodatioa 
doraements,  the  payment  of  one  of  thenoces 
secured  by  the  makers  of  It  nti^lea  ti 
gage  in  regard  to  that  note,  and  the  mortg^ 
no  longer  security  for  its  pajiiMot«  aod 
makers  of  the  note  who  were  primarily 
sible  upon  it.  cannot  Iw  sabrogated  to  any 
under  the  mortgage,  nor  can  such  mortgi 
held  as  security  for  a  oertilloate  of  depoKt 
the  mortgagors  did  not  indorse. 

[No.  270.1 

Argued  and  Submitted  AprA  4,  l89t.    Dendei 

April  es,  189t. 

APPEAL  from  a  decree  of  the  Circuit  Coor> 
of  the  United  States  for  the  Wet4eni  Di» 
trict  of  Missouri,  dismi^ne  a  suit  of  forecn.*^ 
ure  brought  by  the  Meiropolitan  Bank  of  Scm 
York,  and  the  answer  of  Johnson,  Crawford 
and  Underwood,  in  the  nature  of  a  cron  bin, 
and  charging  the  last  named  three  parties  ana 
the  Bank  with  costs.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mes9r$.  Jas.  F.  BKiatar  and  WaOam  }*rv:: 
for  appellants: 

The  appellants  here  stand  in  the  retation  of 
sureties  for  the  Mastin  Bank  as  indoram  apoa 
its  certificate  of  deposit  issued  toBaer.  By 
paying  to  the  Metropolitan  Bank  tbe  nofc. 
when  tbe  sole  consideration  was  tbe  oefiilkaie 
of  deposit  they  were  endtled  to  a  oeasion  of  the 
debt,  and  a  subrogation  or  substitaticNi  to  sB 
the  rights  and  actions  of  the  credhor  against 
the  debtor,  («.  e.  the  MetropoHtaa  Bank  acaiail 
the  Mastins),  in  this  mortgage;  and  tbe  secor- 
itv  (of  the  mortgage)  as  between  the  soretiea. 
(Johnson  &  Crawford),  and  tbe  detHora,  (the 
Mastins),  as  Hill  subsisting  xand  oaatiB- 
guished;  and  by  paying  the  oebt  of  the  Mastia 
Bank  to  the  Metropolitan  Bank  who  bdd  tht 
mortgsge  of  the  Mastins  as  security  for  it,  they 
were  entitled  to  have  an  assignment  of  the 
mortgage,  independently  of  w  actual  asnn- 
ment  msde  to  Underwood,  for  thdr  benefit,  oy 
the  Metropolitsn  National  Bank. 

Where  ft  is  equitiible  that  a  pencil  teniih< 
ing  money  to  p^y  a  debt  shoula  be  substitnted 
for  tbe  creditor,  or  in  thepUu^of  thecreditoi; 
such  person  will  be  so  substituted. 

Tapte  V.  8tephen$,  86  Kan.  680;  Ferpmn  ▼. 
Carwn,  1  West.  Rep.  755,  86  Mo.  679;  Owyaa 
V.  L*>ei7fe.  2  West  Kep.  581.  80  Mo.  App.  147; 
Furnold  v.  Bank  of  State,  44  Mo.  836;  i^'wa 
V.  SutkfTlin,  50  Mo.  2T7;  MiOer^e  App,  13  Cent 
Rep.  272,  119  Ps.  620;  WoaJwtrd  t.  Amer. 
Esppontum  R,  Co.  991m,  Ann.  566:  JckH$e»  t. 
Harrett,  117  Ind.  551;  Pimn  ▼.  IngUe.  83  Va. 
65;  Knoblauch  y.  Fogleeoitp,  87  Minn.  330, 
Amo'd  ▼.  Green,  116  N.  Y.  566;  Oookrmm  t. 
Weit,  122  Ind.  878;  Orippen  t.  CAoW,  SS 
Ran.  495;  JBenderr.  Geciroe,  92  Pa.  86;  MiDtr 
▼.  Sawder,  80  Vt  412;  Stlf  ▼.  Onm,  91  lows, 
459;  Lewie  t.  Polmir,  28  N.  T.  271;  BM^ 
mored  0.  R  Co.  v.  TrimbleM  Md.  89:  Leew^. 
Martin,  48  Wis.  205;  Blodg^w,  Bit.  39 Wk 
169:  Payne  ▼.  BathawMy,  8  Vt.  219;  i^mm^ 
pathic  Mut,  L.  Ine,  Oo  ▼.  Marehall  83  > .  J 
£q.  112;  Gilbert  t.  Gilbert,  89  Iowa,  6S7; 
Htnee  ▼.  PotU,  56  Miss.  850;  Carter  t.  ta^Ut, 
8  Head.  80;  Loektoood  t.  J/oraA.  8  KeT.  138. 
FuUerY.  HoUie,  57  Ala.  485. 


NOTB.— ^  to  fu5ftwaM(m«  fi0at  (^  OMicmM  to,  ond  I  fH(^  ef,  see  fiou 
to  prior  inewmiiircmeee;  iunfor,  imenmbTancer^  I  10s88l 
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A  person  making  &  pavmeDt  of  a  debt  se- 
nired  by  mortgage  can  be  subrogated  to  the 
ightsoi  the  mortgagee,  by  showing  that  he 
[LAde  the  payment  at  the  request  of  the  mort- 
^a^r,  or  to  protect  some  interest  he  had  of  his 
}wn,  at  the  ume  of  payment. 

Sorton  ▼.  Bighleyman,  5  West.  Rep.  845, 
68  Mo.  €24;  MiUer"*  App,  12  Cent.  Rep.  272. 
ll»  Pa.  «20;  McNea  ▼.  mUer,  29  W.  Va.  480. 
If  a  third  party  pay  the  entire  debt,  in  pur- 
laaDce  of  an  agreement  between  him  and  the 
debtor,  he  may,  by  yirtue  of  such  agreement, 
be  subrogated  to  the  creditor's  rights,  and 
itand  in  the  creditor's  place  as  to  all  persons 
interested  in  the  property  or  the  security. 

Fieed  V.  Zuher,  67  Tex.  275;  Crippen  y. 
Choppd,  85  Kan.  500;  Dillon  y.  Kavffman, 
W  Tex.  696;  J^Tanagan  y.  Cushman,  48  Tex. 
241;  Fufler  y.  HoUis,  57  Ala.  435;  MitcheU  y. 
BsUU  45  Ga.  162;  New  Jersey  Midland  R,  Co. 
f.  Wortendt/ke,  27  N.  J.  Eq.  658;  Morgan  v. 
BammeU,  23  Wis.  80-41;  Caudle  y.  Murphy, 
89  111.  352;  Tyrrell  y.  Ward,  102  111.  29. 

Subrogation  is  the  substitution  of  another 
yersoD  m  the  place  of  the  creditor,  so  that  the 
person  substituted  will  succeed  to  all  the  rights 
of  the  creditor,  having  reference  to  a  debt  due 
bim.  It  is  independent  of  any  merely  con- 
tiBctual  relations  between  the  parties  to  be  af- 
fected by  it,  and  is  broad  enough  to  cover 
every  instance  in  which  one  party  is  required 
to  pay  a  debt  for  which  another  is  primarily 
ansfverable,  and  which  in  equity  and  con- 
Kience  ought  to  be  discharged  by  the  latter. 

Johmon  V.  Barrett,  117  Ind.  551;  Marine 
hi.  Co.  y.  St.  Louie,  J.  if.  d  8.  R.  Co.  41 
Fed.  Rep.  648;  MiUerv.  Stout,  5  Del.  Ch.  259; 
HUbHdc  y.  Shavi,  61  N.  H.  356;  Arnold  y. 
GT<en.  116  N.  Y.  566;  Bayee  v.  Ward,  4 
Johns.  Ch.  128.  1  L.  ed.  786;  Meade  y.  GHai- 
by,  26  GratU  622;  Penn  y.  Inqlee,  82  Va  69; 
Bfncler  y.  George,  92  Pa.  89;  McNeil  y.  Miller, 
29  W.  Va,  488. 

Mere  payment  of  a  debt  by  the  surety  oper- 
ttes  as  an  assignment  of  it  to  the  party  paying, 
iriih  all  the  rights  and  liens  attached  to  it  asin- 
ddents  in  the  bands  of  the  creditors. 

Heiine  v.  Sehnecke,  100  Mo.  250;  Brandt, 
Suretyship,  §^  269,  271;  Fumold  y.  Bank 
ofStaU,  44  Mo.  336;  Berthold  y.  Berthdld,  46 
Mo.  557. 

The  doctrine  of  subrogation  does  not  depend 
on  privity,  nor  is  it  confined  to  cases  of  strict 
suretyship.  It  is  a  means  which  equity  adopts 
to  compel  the  ultimate  discharge  of  the  debt 
by  bim.  who,  in  good  conscience,  ought  to  pay 
it,  aod  relieve  him  whom  none  but  the  creditor 
Could  ask  to  pay. 

Bender  y.  George,  92  Pa.  89;  Harris.  Subro- 
f^tion,  §  1 ;  Barnee  y.  Mott,  64  N.  Y.  897:  SU- 
««iiy.  Goodenaugh,  26  Vt.  678;  Johneon  y. 
ZirJc,  51  N.  Y.  333;  Cole  y.  Malcolm,  66  N.  Y. 
368;  Twombly  y.  Camdy,  82  N.  Y.  155;  Gane 
V.  Thieme,  93  N.  Y.  225;  AvenU  y.  Taylor,  8 
N.Y.44. 

A  consideration  sufficient  to  support  a  con- 
tract, may  be  defined  to  be,  either  a  benefit 
ftccmiog  (o  the  promisor,  or  a  loss  or  disad- 
vantage sustainea  by  the  promisee. 

Bay  y.  Gardner,  5  Cent.  Rep.  631.  42  N.  J. 
Eq.  199;  Given  y.  Coree,  2  West.  Rep.  579.  20 
Mo.  App.  132;  Ibwnsley  y.  Sumrall,  27  U.  S. 
8  Pet.  182  (7:  890);  United  States  y.  Linn,  40 
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U.  S.  15  Pet.  314  (10:  751);  2  Sharwood,  BL 
Com.  148;  Piatt  y.  United  StaUs,  89  U.  8.  22 
Wall.  507  (22:861);  Bmdrick  y.  Lindm»y,  98  U. 
8. 148  (23:057);  Brooklyn,  C.dbN.B.  Oo.  y.  Na- 
tional Bank  of  the  Republic,  102  U.  8.  46  (26: 
78);  Dyer  v.  McPhee,  6  Colo.  193;  Otark  y.  Btg- 
ourney,  17  Conn.  517;  Flannagan  v.  Kileome, 
58  N.  H.  443;  Bishop,  Cont  J§  76-82. 

Mutual  promises  are  a  sofiBdeot  oonsldeim- 
tion  to  support  a  contract. 

Pryor  v.  Hunter,  81  Neb.  67a 

If  there  is  any  consideration  the  court  will 
not  wei|?h  the  extent  or  the  yaJue  of  it 

PhillippsY.  Bateman,  16  East,  872;  Downing 
y.  Funk,  5  Rawle,  69;  ffesser  y.  StHner,  6 
Watts  &  8. 476;  SilvisY.  Ely,  8  Watts  &  8. 420. 

Mr.  C«  O.  Tichenor,  for  appellees: 

Subrogation  is  a  mode  which  equity  adopts 
to  compel  the  ultimate  discharge  of  a  debt  by 
him  who  in  good  conscience,  ought  to  pay  it 
and  to  relieve  him  whom  none  but  the  creditor 
can  ask  to  pay. 

Miller  y.  Stout,  6  Del.  Ch.  261;  Arnold  y. 
(?r<f<f/i.ll6N.  Y.  571. 

To  entitle  a  person  to  subroeation,  his  equity 
must  be  strong  and  his  case  clear. 

Forest  Oil  Go's  App.  10  Cent  Rep.  899,  118 
Pa.  145;  Knoufs  App.  91  Pa.  82. 

The  debt  on  account  of  which  appellants 
claim  subrogation,  was  their  own  debt;  they 
were  primarily  liable  for  it;  they  seek  to  m 
subrogated  to  a  mortgage,  given  to  the  bank 
to  which  they  owed  the  debt,  by  accommo- 
dation indorsers  to  secure  another  indorse- 
ment. 

Before  a  third  party,  making  payment  of  a 
debt  secured  by  mortgage  can  be  subrogated  to 
the  rights  of  the  mortgagee,  he  must  show 
either  that  he  made  the  payment  at  the  request 
of  the  mortgagor,  or  to  protect  some  interest 
he  had  of  his  own  at  the  time  of  the  pay- 
ment. 

Norton  y.  Bighleyman,  5  West.  Rep.  845, 88 
Mo.  624;  Allen  y.  Dermott,  SO  Mo.  59. 

The  doctrine  of  snbrogation  does  not  depend 
upon  privity,  nor  is  it  confined  to  cases  of  strict 
suretyship. 

McCormiek  y.  Irwin,  85  Pa.  117;  Shinn  y. 
Budd.  14  N.  J.  Eq.  287. 

Ordinarily  it  is  only  when  a  person  pays  the 
debt  of  another  at  his  instance,  or  is  compelled 
to  pay  to  protect  his  owe,  or  stands  in  the  re- 
lation of  a  surety  that  he  will  be  subrogated  to 
the  rights  of  the  creditor. 

Beans  Y.  Halleek,  88  Mo.  376;  Piatt  y.  Rich- 
mond, T.  R.  db  C.  R.  Co.  11  Cent  Rep.  101, 108 
N.  Y.  358. 

If  the  money  is  advanced  by  one  whose  duty 
it  is.  by  contract,  or  otherwise  to  pay,  it  is  held 
to  be  a  release  and  not  an  assignment,  although 
in  form  it  purports  to  be  an  assignment 

Brown  Y.  Lapham,  3  Cusb.  554;  Johnson  y. 
Zink,  51  N.  Y.  386. 

The  right  of  subrogation  is  not  founded  on 
contract.  It  is  a  creature  of  equity ;  is  enforced 
solely  for  the  purpose  of  accomplishing  the 
ends  of  substantial  justice;  and  is  independent 
of  any  contractual  relations  between  the  par- 
ties. 

Memphis  dkL.RR.  Co.  v.  Dow,  120  U.  8. 301 
(30:  601). 

When  a  surety  or  guarantor  pays  a  debt  of  a 
principal,  equity  Riih<;titutes  him,  in  the  place 
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of  a  creditor,  as  a  matter  of  course,  without 
any  special  agreement  to  that  effect. 
MiUerw.  Stout,  5  Del.  Cb.  261. 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court : 

Tbe  Mastin  Bank,  a  Missouri  oorpoiation, 
located  at  Kansas  City,  Missouri,  became 
insolvent,  and  nuule  an  assignment,  August 
8, 1878,  of  all  its  property  and  assets,  to  one 
Kersey  Coates,  in  trust  for  tbe  benefit  of  all 
its  creditors.  Tbe  firm  of  Jobn  J.  Mastin  & 
Co.,  doin^  business  at  Kansas  City,  was  com- 
posed of  John  J.  Mastin  and  Thomas  H.  Mas- 
tin,  tbe  former  of  whom  was  cashier  of  the 
bank  and  the  latter  its  assistant  cashier. 
Both  of  them  were  stockholders  in,  and  di- 
rectors of,  tbe  bank. 

The  Mastin  Ban^  discounted  with  the  Met- 
ropolitan National  Bank,  of  the  city  of  New 
York,  from  time  to  time,  and  when  the  Mas- 
tin  Bank  failed  it  was  liable  for  its  indorse- 
ments on  paper  so  discounted  by  the  Metro- 
politan Bank  to  the  amount  of  over  $200,000. 
[670]  The  firm  of  John  J.  Mastin  &  Co.  indorsed 
for  the  accommodation  of  the  Mastin  Bank  all 
of  the  paper  so  discounted  by  the  Metropolitan 
Bank.  To  secure  such  indorsements  the  two 
Mastins  and  their  wives,  on  June  7,  1878. 
executed  a  mort^a^e  to  the  Metropolitan 
Bank,  covering  lands  owned  by  them  in 
Jackson  county,  Missouri,  and  in  the  city  of 
Kansas,  in  laid  county,  and  in  Johnson 
county  and  Nemaha  county,  Kansas,  "to 
have  and  to  hold  the  said  described  real  es- 
tate, with  all  tbe  rights,  privileges,  and  ap- 
purtenances tberoto  belonging,  unto  the  said 
Metropolitan  National  Bank  of  New  York, 
its  assigns  and  successors  forever,  and  upon 
this  express  condition:  Whereas  the  Mastin 
Bank  of  Kansas  City.  Missouri,  is  indebted 
to  the  said  Metropolitan  Natioual  Bank  as 
indorser  on  various  notes,  drafts,  and  bills 
which  the  said  Mastin  Bank  has  sold  to  said 
Metropolitan  National  Bank:  Now,  there- 
fore if  the  said  Mastin  Bank,  its  assigns  or 
successors,  shall  pay  or  cause  to  be  paid  all 
notes,  drafts,  and  bills  so  sold  to  the  said 
Metropolitan  National  Bank,  and  shall  pay 
or  caused  to  be  paid  all  notes,  drafts,  and 
bills  which  the  said  bank  may  hereafter  sell 
and  indorse  to  tbe  said  Metropolitan  National 
Bank,  then  this  conveyance  shall  be  void ; 
otherwise  in  full  force  and  virtue  at  law. "  In 
1879  the  Metropolitan  Bank  brought  a  suit  in 
equity  in  tbe  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri  to 
foreclose  that  mortgage  as  to  the  lands  lying 
in  that  district  against  the  Mastins  and  other 
persons.  The  Mastins  did  not  question  the 
validity  of  the  mortgage. 

Among  the  promissory  notes  so  discounted 
by  the  Metropolitan  Bank  were  two  made  by 
the  firm  of  Johnson  &  Crawford,  composed 
of  Augustus  H.  Johnson  and  Robert  F.  Craw- 
ford, one  of  such  notes  being  $10,000,  dated 
July  18.  1878,  payable  thirty  days  after  date, 
at  the  Metropolitan  Bank,  to  the  order  of 
Quinlan,  Montgomery  A  Co.,  and  indorsed 
by  tbe  last  named  firm,  by  John  J.  Mastin 
A  Co..  and  by  the  Mastin  Bank,  due  August 
20.  1878;  and  the  other  being  for  $11,185. 
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due  September  19,  1S78,   about   wUcA   m 
question  arises  in  this  case. 

The  firm  of  Johnson  &  Crawford  boo^t  a 
quantity  of  cattle  from  one  G.  Baer.  and  to 
enable  that  firm  to  do  so,  it  procured  froa 
the  Mastin  Bank  the  money  for  w^hicfa  thm 
note  for  $11,185,  above  mentiooed,  w«a 
given.  The  $10,000  note  above  mentiooed 
was  ^iven  to  the  Mastin  Buik  for  a  certificiitf 
of  deposit,  which  the  bank  isimed  lo  fitter. 
in  the  following  terms : 

-No.  4945. 

''Kanbas,  Mo.,  Jul$f  18^   187S. 

**  O.  Baer  has  deposited  in  the  Mastin  Bank, 
Kansas  City,  Mo.,  ten  tbousand  dollars,  par- 
able in  c*y  to  the  order  of  himself  on  mure 
of  this  certificate,  properly  indorsed,  thirty 
days  after  date,  payable  in  New  York,  ex- 
change. 

John  J.  Mastin,  OmAmt. 

"$10,000.00.     Aug.  20. 

**  Countersigned :    W.  H.  Winabts.   7R* 

That  certificate  of  deposit  was  taken  by 
Baer  in  part  payment  for  the  cattle ;  b Jx 
shortly  after  he  received  it,  he  became  anc&cr 
as  to  the  condition  of  the  bank,  and  on  hji 
application  the  firms  of  Joiinson  A  Cram-f  («u 
and  Quinlan,  Montgomery  «fe  Co.,  indonrd 
the  certificate.  Before  it  became  payablr 
the  bank  failed.  Johnson  &  Crawfonl  paiw 
tbe  amount  of  the  certificate  to  Baer,  and  a^so 

Said  the  $11,185  note,  at  maturity,  to  thm 
[etropolitan  Bank,  but  did  not  pay  ib^ 
$10,000  note  to  tbat  bank,  because  thev  had 
paid  to  Baer  the  amount  of  the  certiOcaic. 
The  Metropolitan  Bank  brought  sait  against 
Johnson  &  Crawford  on  the  $10,000  note. 
The  assignee,  Coates.  paid  to  tbe  Metiopr>!- 
itan  Bank,  out  of  the  assets  of  tbe  Maatia 
Bank  dividends  on  the  notes  of  Johiaoa  Jc 
Crawford  amounting  to  $4. 133. 08  Tb^  Barr 
certificate  was  allowed  by  the  assignee,  ai'n 
paid  to  Johnson  &  Crawford  all  the  di  vidcads 
upon  it  except  the  last  one  which  be  did  bi< 
pay  to  them  because  be  bad  paid  dividrodi 
upon  tbe  notes  to  the  Metropolitan  Bank. 

In  October.  1880,  Johnson  having  died  and 
Jesse  N.  Johnson  having  become  hiiadnioi» 
tratorono  F.  L.  Underwood  on  behalf  of  tbt 
firm  of  Johnson  A  Crawford  with  the  money 
of  Johnson  and  Quinlan,  paid  u>  the  Mh- 
ropolitan  Bank  the  balance  of  $7,008.50  due  •* 
on  tbe  $10,000  note.  After  doinir  tkift. 
Underwood  gave  to  Johnson  and  Quinlaa  • 
paper  writing  as  follows : 

*'Kak8AB  Citt,  Mo.,  Oeto.  28iul.  IM 
"I  have  this  day  bought  with  the  muorr 
of  A.  W.  Johnson  and  C.  C.  Quintan  a  claiA 
based  on  note  of  Johnson  A  Crawford  for 
$10,000,  indorsed  bv  Quinlan,  Hontgomcrr 
A  Co.  &  J.  J.  &  T.  U.  Mastin,  on  wbick 
certain  payments  have  been  made  by  tbe 
dividendis  of  the  Mastin  Bank.  This  chiB 
is  in  suit  against  Mastins  in  tbe  bands  of 
Karnes  A  En,  and  said  Johnson  A  QuIbUb 
are  entitled  to  the  said  claim  and  all  diri- 
dends  made  upon  it,  and  this  shall  opcnu 
as  an  assignment  of  said  claim. 

''F.  L.   UHDBKWOOa* 

144  r.^ 
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Quinlan  testifies  that  be  furnished  a  part 
f  the  money,  which  he  charged  to  Crawford ; 
Dd  Crawford  testifies  that  he  repaid  such 
lODej  to  Quinlan. 

^Vhen  Underwood  paid  the  $7, 603. 50  to  the 
fetropolitan  Bank,  an  agreement,  dated  Oc- 
[)ber  20,  1880,  was  signed  by  the  bank,  as 
nrty  of  the  first  part,  and  by  him  as  party 
f  the  second  part,  containing  the  provisions 
et  forth  in  the  margin.  * 
In  pursuance  of  its  agreement  to  that  ef • 
ect,  made  October  20,  ]8§0,  the  Metropolitan 
tank,  on  Februarv  1,  1886,  filed  a  supple- 
oental  bill  in  its  foreclosure  suit,  adding  as 
lefendants  said  Underwood,  Crawford,  and 
obnson,  administrators,  averring  that  they 
laimed  to  have  acquired  an  interest  in  the 
ubject-matter  of  the  suit  and  in  the  mort- 
^gcd  premises,  by  virtue  of  an  assignment  to 
Juderwood  of  one  of  the  notes  secured  by  the 
Qortgage  in  trust  for  Johnson  &  Crawford, 
ind  praying  that  the  three  new  defeuduuts 
night  answer,  setting  forth  their  interest  in 
iie  mortgaged  premises  or  the  proceeds  of 
heir  sale,  or  be  barred  and  foreclosed. 

On  the  18th  of  February,  1886,  Underwood, 
Johnson,  administrator,  and  Crawford  filed 
the  answer  to  the  bill  of  the  Metrojpolitan 
Bank,  setting  uf)  the  agreement  of  October 
20,  1880,  and  claiming  that  thereby  Under- 
wood had  been  subrogated  to  the  rights  of 
tbe  Metropolitan  Bank  as  to  the  mortgaged 
property  in  Missouri ;  that  Crawford  and 
Johnson  alone,  as  between  them  and  Quin- 
Itn,  Montgomery  &  Co.,  had  become  en- 
titled to  the  benefit  of  said  agreement ;  and 
Uiat  it  was  made  with  the  concurrence,  sanc- 
tion, and  approval  of  the  mortgagors,  the 
Mastins. 

The  answer  then  gives  the  history  of  the 
Baer  certificate  of  deposit  and  of  the  $10,000 
note,  and  alleges  that  Johnson  &  Crawford 
uid  Quinlan,  Montgomery  &  Co.  paid  the 
certificate  of  deposit ;  that  the  consideration 


of  the  $10,000  note,  as  between  Johnson  & 
Crawford  on  the  one  side,  and  the  Mastin 
Bunk  and  the  Mastins  on  the  other,  failed; 
that  the  Mastin  Bunk  received  $10,000  from 
the  Metropolitan  Bank  by  the  discounting  of 
the  note ;  that  at  the  time  of  the  agreement  of 
October  20,  1880,  paj^menis  had  been  made 
upon  the  note  by  dividends  from  Coates,  the 
assignee,  on  said  note  and  on  the  certificate  of 
deposit,  leaving  due  to  the  Metropolitan 
Bank  on  the  note  $7,640.68  at  the  time  the 
agreement  was  made ;  and  that  afterwards,  on 
September  22,  1884,  Coates  paid  a  further 
dividend  of  20  per  cent  to  the  Mastins,  be- 
ing $2,000,  on  the  certificate  of  deposit, 
which  dividend,  but  for  the  said  agreement, 
belonged  to  Johnson  &  Crawford,  and  to 
which  the  Mastins  had  otherwise  no  claim. 

The  prayer  of  the  answer,  as  a  cross  bill, 
asked  (1)  that  the  new  defendants  be  subro- 
gated to  the  right  of  the  Metropolitan  Bank 
under  the  mortgage ;  (2)  that  in  case  the  pay- 
ment of  the  said  balance  of  $7,640.63  to  the 
said  bank  should  not  be  held  as  binding  on 
the  Mastins,  the  defendants  should  be  repaid 
that  amount,  and  interest,  by  the  bank ;  and 
(3)  that  they  should  be  repaid  the  amount, 
with  interest,  of  all  the  dividends  received 
bv  the  Mastins  on  the  certificate  of  deposit. 

The  Mastins,  on  October  29,  1886,  put  in  an 
answer  to  the  pleading  of  Underwood,  Craw- 
ford, and  Johnson,  treating  it  as  a  cross  bill, 
taking  issue  upon  its  allegations  of  fact  and 
law,  and  setting  up  that,  on  May  18,  1886, 
the  Metropolitan  Bank  had  executed  and  de- 
livered to  the  Mastins  a  quitclaim  deed 
releasing  unto  them  the  premises  in  Jackson 
county,  Missouri,  and  in  the  city  of  Kansas, 
covered  by  the  mortgage,  the  deed  being 
stated  to  be  made  in  release  of,  and  in  satis- 
faction for,  the  mortgage,  "^the  indebtedness 
secured  by  said  mortgage  having  been  fully 
paid  off  and  discharged. " 

Crawford  and  the  other  plaintiff^  in  the 


^Rnt  That  the  said  party  of  tbe  first  part,  as 
iDdoraee  from  fiie  Mastin  Bank  of  Kansas  City, 
MiBBOtirL,  is  the  owner  and  bolder  of  a  certain 
prominory  note  executed  by  Johnson  Ik  Crawford 
to  Quinlan,  Montfiromery  k  Co.,  and  by  said  Quin- 
«&•  Montgomery  ft  Co.  indorsed,  and  upon  whiob 
iud  note  there  Is  a  balance  due  of  principal  and 
interest,  at  this  date,  of  $7,608.50.  and  for  which 
Mot  Is  now  pending  in  the  Circuit  Court  of  the 
united  States  at  ggrTaw  Cfty. 

fieoond.  On  said  note  John  J.  Mastin  and  Thomas 
H.  Mastin  are  also  indorsers,  and  to  secure  the 
PtymeDt  of  the  same,  with  other  liabilities,  said 
A&^ns  executed  to  said  party  of  tbe  first  part  a 
mortgage  on  certain  real  estate  in  Missouri  and 
K&Qsas,  and  to  foreclose  said  mortgage  suits  are 
oov  pending,  one  in  the  Circuit  Court  of  the  Unit- 
^g^^stes  at  Kansas  City,  Missouri,  and  one  in  the 
viroQit  Court  of  the  United  States  at  Topeka,  Kan- 


J^jrd.  For  and  in  consideration  of  the  sum  of 
WimJBO  paid  to  said  party  ot  the  first  part  by  said 
PJi^  of  the  second  part,  and  the  payment  of  all 
^^^  in  said  salt  thereon,  said  note  so  executed  by 
^  Johnson  ft  Crawford  has  this  day  been  assigned 
aod  transferred,  without  recourse,  to  said  party  of 
^H|8eoond  part 

^^>orth.  It  is  also  further  agreed,  as  a  part  of  said 
^^ipinent  and  transfer,  that  the  said  party  of  the 
^^^^2^  part  shall  release,  and  hereby  releases,  all 
2J^or  interest  in  so  much  of  said  mortgage  as 
^"^  the  real  estate  therein  described  and  Tying 
fL  o  ^^  o^  Kansas;  but  as  to  the  land  lying  in 
*|^  State  or  Missouri,  and  covered  by  saia  mort- 
f*ff .  the  said  oarty  of  the  second  part  shall  retain 
°"  interest  therein,  in  consideration  of  the  release 
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of  the  Kansas  lands,  as  aforesaid;  and  the  said  par- 
ty of  the  first  part  stipulates  and  agrees  that,  in 
said  foreolosuro  proceedings  in  Missouri,  it  will 
file  a  supplemental  bill,  showing  this  assi|rnment  of 
said  note,  and  to  which  said  party  of  the  second 
part  agrees  to  enter  his  appearance  and  make  pi-op- 
er  answer  or  plea  thereto,  so  that  the  same  may  be 
deternuned  as  a  part  of  said  foreclosure,  and  so 
that  said  party  of  the  second  part  may  obtain  such 
orders  as  he  may  deem  necestfary  and  proper  to 
obtain  a  pro  rata  division  of  tbe  proceeds  arising 
from  the  decree  of  foreclosure. 

Fifth.  Tn  all  matters  pertaining  to  said  mortgage, 
whether  by  foreclosure  or  otherwise,  it  Is  agreed, 
by  and  between  the  parties  hereto,  that  the  same 
Bhall  be  managed  exclusively  by  said  party  of 
the  first  part,  without  any  interference  or  hin- 
drance by  said  party  of  the  second  part:  Pro- 
vided however,  thnt  nettling  shall  be  done  to  impair 
or  aflTect  the  right  of  said  partv  of  the  second  part 
to  receive  his  pro  rata  share  of  whatever  sum  may 
be  realized  by  the  foreclosure,  or  othervrise,  from 
the  Missouri  lands. 

Sixth.  It  is  also  further  agreed,  by  and  between 
tbe  parties  hereto,  that^  except  as  to  the  Kansas 
lands  so  released  as  hereinbefore  recited,  said  party 
of  the  secoud  part  shall  be  entitled  to  receive  on 
said  note  a  pro  rala  share  on  any  other  security 
held  by  said  party  of  tho  fir^  part  for  tbta  und 
other  indebtedness  of  said  John  J.  Mastin  and 
Thomas  H.  Mastin. 

Executed  In  duplicate  the  day  and  year  afore- 
said. 

The  Mstropolitan  Nationai.  Bank  of  Nkw 
York,  By  Kabnbs  &  Ess,  AWu^'. 

F.  L.  UNDKRWOOn. 
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Mr.  Juitiee    Blatehford   delivered    the 
[678]     opinion  of  the  court : 

This  case  comes  to  this  court  on  a  certificate 
of  division  in  opinion  between  the  judges  of 
the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

At  May  term,  1888,  of  that  court,  an  indict- 
ment was  found  by  the  ^nd  jury  against 
Gteorffe  R.  Eaton,  containing  two  counts. 
The  first  count  alleged  that  on  the  1st  of  No- 
vember, 1886,  and  on  divers  days  thereafter 
up  to  and  until  the  28th  of  June,  1887,  at 
Boston,  in  that  district,  and  at  a  place  of 
business  situated  therein,  the  defendant  was 
engaged  in  the  business,  avocation,  and  em- 
ployment of  a  wholesale  dealer  in  oleo- 
margarine and  was  subject  and  liable  to  all 
needful  regulations  made  by  the  Com- 
missioner 01  Internal  Revenue  of  the  United 
States,  with  the  approval  of  the  Secretary  of 
the  Treasury,  for  the  carrying  into  effect  of 
the  Act  of  uongress  approved  August  2.  1886, 
chap.  840,(24  Stat,  at  L.  209,)  entitled  "An 
Act  Defining  Butter,  also  Imposing:  a  Tax 
upon  and  Regulating  the  Manufacture,  Sale, 
Importation  and  Exportation  of  Oleomarga- 
rine ;**  that,  at  the  times  above  mentioned,  said 
regulations  were  well  known  to  the  defend- 
ants, and  it  became  his  duty  to  keep  a  book 
showing  the  oleomargarine  received  by  him, 
and  from  whom  the  same  was  received,  and 
also  showing  the  oleomargarine  disposed  of 
by  him,  and  to  whom  the  same  was  sold  or 
delivered,  in  accordance  with  the  regulations 
made  by  the  Commissioner  of  Internal  Reve- 
nue an^  lipproved  by  the  Secretary  of  the 
Treasury  on  August  5,  Ic^ ;  and  that  at  the 
times  above  mentioned,  he  willfully,  know- 
ingly, and  unlawfully  failed  to  keep  such 
book  showing  the  matters  above  stated,  as  re- 
quired by  law.  The  second  count  alleged, 
with  the  other  averments  contained  in  the  first 
[6791  <^unt,  that  it  became  the  duty  of  the  defend- 
ant to  make  a  monthly  return  to  the  collector 
of  internal  revenue,  showing  the  oleomarga- 
rine received  by  the  defendant,  and  from 
whom  it  was  received,  and  also  that  disposed 
of  by  him  and  to  whom  it  was  sold  or  deliv- 
ered, in  accordance  with  said  regulations ;  and 
that  at  the  times  above  mentioned,  he  will- 
fully, knowinglv,  and  unlawfully  failed  to 
make  such  monthly  return  to  the  collector  of 
internal  revenue,  as  required  by  law.  The 
defendant  filed  a  demurrer  to  the  indictment, 
alleging  that  it  was  insufficient  in  law. 

At  the  hearing  in  the  Circuit  Court  on 
the  demurrer,  the  following  questions  arose, 
upon  which  the  judges  by  whom  the  court 
was  held  were  divided  in  opinion ;  and  those 
questions  were  stated  and  certified  to  this 
court :  **  First.  Whether  a  wholesale  dealer 
in  oleomargarine,  who  knowingly  and  will- 
fully fails  and  omits  to  keep  a  book  showing 
the  oleomargarine  received  by  him  and  from 
whom  the  same  was  received,  and  also  show- 
ing the  oleomargarine  disposed  of  by  him  and 
to  whom  the  same  was  sold  or  delivered,  as 
required  by  the  regulations  made  bv  the  Com- 
missioner of  Internal  Revenue,  with  the  ap- 
proval of  the  Secretary  of  the  Treasury,  Au- 
fust  25, 1886,  is  liable  to  the  penalty  imposed 
y  section  18  of  the  Act  of  Congress  approved 
August  2,   1886.  entitled  *An  Act  Defining 


Butter,  al&o  Imposing  a  Tax  upoo  sod  R^^- 
lating  the  Manufacture,  Sale,  ImportatKM 
and  Expoi  tation  of  Olcomargeriiie. '  84  rtttt^ 
at  L.   20».    Second.     Whether 
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willfully  fails  and  omits  to  make 
turns  to  the  collector  of  internal 
showing  the  oleomargarine  reoelTed  by  hiia 
and  from  whom  the  same  was  reoeiveo,  and 
also  showing  the  oleomargarine  dispoaed  of 
bj  him  and  to  whom  the  came  waa  aold  or  de- 
livered as  required  by  the  said  regnlatiiiaa 
is  liable  to  the  penalty  mentioned  in  tiie  GiU 
question."  * 

Section  1  and  2  of  the  Act. in  qneatkiB  de- 
fine what  is  *  butter"  and  '  what  ia  *oi«o- 
margarine." 

Section  8  imposes  special  taxea  d  oertaia 
amounts  on  manufacturers  of  oleomargariae, 
on  wholesale  dealers  therein,  and  on  retail 
dealers  therein. 

Section  4  imposes  a  penalty  on  aaaa- 
facturers,  wholesale  dealers,  and  retail  deal- 
ers, for  carrying  on  those  respectlTe 
without  having  paid  the  special 

Section  5  provides  that  every 
of  oleomargarine  shall  tile  with  the  ooUedcr 
of  internal  revenue  of  the  district  in  whJck  i 
his  manufactorv  is  located,  such  notioea,  in- 
ventories, and  bonds,  shall  keep  aoch  book% 
render  such  returns  of   materiala  and  prod- 
ucts, put  up  such  siras,  affix  audi  nmaber 
to  his  factory,  and  conduct  his  bnsinf  imder 
such  surveillance  of  officers  and  aceata,  as  tht 
Commissioner  of  Internal  Revenue,  with  xhm 
approval  of  the  Secretary  of  the  Treatorj, 
may,  by  regulation,  require.     But  that  sec- 
tion imposes  no  penalty  for  a  non-compltaart 
with  its  provisions. 

Section  6  contains  requirements  in  w9pH 
to  the  packing  of  oleomargarine  by  manufac- 
turers, and  in  regard  to  the  packa^ei  in  whkk 
sales  shall  be  made  by  manufiictangi>  whole- 
sale dealers,  and  retail  dealers,  and  linpoMS 
a  penalty  for  the  violation  of  its  reqaiia- 
ments.  « 

Sectior  7  contains  requirements  as  to  pat- 
ting a  label  on  cnch  package  by  the  maaoTir- 
turer,  and  imposes  a  penalty  for  not  doiaf 
it. 

Section  8  provides  for  collecting  a  tai  of 
two  cents  a  pound  on  the  article  froai  th» 
manufacturer  by  coupon  stamps,  and  anpltcs 
the  requirements  of  law  as  to  stamps  relatiif 
to  tobacco  and  snuff. 

Section  9  provides  for  assessing  and  ariled* 
ing  the  tax  which  has  not  been  paid  br 
stamps,  and  declares  that  such  tax  nail  bt 
in  addition  to  the  penalties  imposed  br  U« 
for  the  sale  or  removal  of  tlie  article  witboot 
the  payment  of  such  tax. 

Section  10  provides  for  an  additioaal  tu 
on  imported  oleomargarine,  by  stamps  to  bt 
affixed  and  canceled  while  it  is  in  tJ^  cia- 
tody  of  custom  officers,  and  for  wareboosiig 
the  article ;  and  it  Imposes  a  penalty  for  § 
violation  of  the  section  by  a  custoia  oAoer« 
and  a  penalty  for  selling  or  offering  for  n\9  i 
imported  oleomargarine  not  put  up  in  pack- 
ages  and  stamped  as  provided  by  the  Art. 

Section  11  im ptoses  a  penalty  for  purdstf- 
ing  or  receiving  for  sale  any  oleoaarfariM 
not  branded  or  stamped  according  to  law,  tsd 
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g  12  a  penalty  for  purchasing  the  article  or 
receiving  it  for  sale  from  a  manufacturer 
irbo  has  not  paid  the  special  tax. 

Section  18  requires  the  destruction  of 
R«mp8  on  packages  which  have  been  emp- 
tied, and  imnoses  a  penalty  for  the  failure 
to  do  so. 

Section  14  provides  for  the  appointment 
of  chemists  and  microscopists,  and  authorizes 
the  Commissioner  of  Internal  Revenue  to  de- 
cide what  articles  are  taxable  under  the  Act, 
ind  what  substances  made  in  imitation  or 
i^nblanoe  of  butter,  and  intended  for  human 
consumption,  contain  ingredients  deleterious 
to  the  public  health,  and  also  provides  for  ap- 
peals mHn  Uie  decision  of  the  Commissioner 
of  Internal  Revenue  to  a  board  of  three  offi- 
cers, whose  decision  shall  be  final. 

Section  15  provides  for  the  forfeiture  of 
psc^ges  which  are  not  stamped,  and  of  pack- 
ages intended  for  human  consumption  which 
contain  ingredients  so  adjudged  to  be  deleter- 
oas  to  the  public  health,  and  imposes  a  pen- 
alty for  removing  or  defacing  stamps,  marks, 
or  brands  on  pacKages  containing  oleomarga- 
rine taxed  as  provided  in  the  Act. 

Section  10  contains  a  provision  for  the  ex- 
port of  oleomargarine  to  a  foreign  country 
without  the  payment  of  tax  ur  affixing 
itamps,  under  regulations  to  be  made  bv  the 
Commissioner  or  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasurv, 
and  for  the  branding  of  the  exported  pack- 
ages; but  it  prescrit^  no  penalties. 

Section  17  provides  that  if  any  manufac- 
turer of  oleomargarine  defrauds  or  attempts 
to  defraud  the  United  States  of  the  tax 
tberton,  he  shall  forfeit  the  factory,  manu- 
faauring  apparatus,  and  all  oleomargarine 
iod  raw  material  found  in  the  factory  and  on 
the  prcmis(!S,  and  be  fined  and  imprisoned 
u  provided  in  that  section. 

Section  18  is  as  follows:  ""That  if  any 
manufacturer  of  oleomargarine,  any  dealer 
therein  or  any  importer  or  exporter  thereof 
shall  knowingly  or  willfully  omit,  neglect, 
or  refuse  to  do,  or  cause  to  be  done,  any  of 
tlie  things  required  hf  law  in  the  carrving 
on  or  conducting  of  Ins  business,  or  shall  do 
anything  by  this  Act  prohibited,  if  there  be 
DO  specific  penalty  or  punishment  imposed 
by  any  other  section  of  this  Act  for  the  neglect- 
ing, omitting,  or  refusing  to  do,  or  for  the 
domg  or  causing  to  be  done,  the  thing  re- 
qaired  or  prohibited,  he  shall  pay  a  penalty 
of  one  thousand  dollars ;  and  if  the  person  so 
offending  bo  the  manufacturer  of  or  a  whole- 
sale dealer  in  oleomargarine,  all  the  oleo- 
mar^irine  owned  by  him,  or  in  which  he  has 
any  interest,  as  owner,  shall  be  forfeited  to 
the  United  States. " 

Section  19  j^rovides  "that  all  fines,  penal- 
ties, and  forfeitures  imposed  by  this  Act  may 
be  recovered  in  any  court  of  competent  juris- 
diction f  and  section  20  **  that  the  Commis- 
sioner of  Internal  Revenue,  with  the  approval 
of  the  Secretary  of  the  Treasury,  may  make 
all  needfol  regulations  for  the  carrying  into 
effect  of  this  Act." 

Section  21  is  unimportant  as  regards  this 


It  is  stated  in  the  brief  of  the  Assistant 
Attorney- Oeneral,    counsel   for  the   United 


States,  that  one  of  the  regulations  of  August 
25,  1886,  named  in  the  two  counts  of  the  in- 
dictment, and  claimed  to  be  applicable  to 
the  present  case,  was  as  follows :  "  Whole- 
sale dealers  in  oleomargarine  will  keep  a  book 
(Form  61)  and  make  a  monthly  return  on 
Form  217,  showing  the  oleomargarine  re- 
ceived by  them,  and  from  whom  received ; 
also,  the  oleomargarine  disposed  of  by  them 
and  to  whom  sold  or  delivered  f  that  that 
regulation  covers  the  two  counts  of  the  in- 
dictment and  the  two  questions  certified ;  and 
that  Form  61,  so  referred  to.  is  a  form  for  a 
record  in  a  book,  and  Form  217  is  one  for  the 
monthly  return ;  and  it  is  claimed  that  such 
regulation  was  properly  made  under  §  20  of 
the  Act. 

It  is  provided  by  §  41  of  the  Act  approved 
October  1, 1890,  chap.  1244,  entitled  ^  An  Act 
to  Reduce  the  Revenue  and  Equalize  Duties 
on  Imports,  and  for  other  Purposes, "  (26  Stat, 
at  L.  567,  621),  ''that  wholesale  dealers  in 
oleomargarine  shall  keep  such  books  and  ren- 
der such  returns  in  relation  thereto  as  the 
Commissioner  of  Internal  Revenue,  with  the 
approval  of  the  Secretary  of  the  Treasury, 
may,  by  regulation,  require,  and  such  books 
shall  be  open  at  all  times  to  the  inspection 
of  any  internal  revenue  officer  or  agent. "  But, 
although  the  regulation  above  recited  may 
have  been  a  proper  one  to  be  made,  under  |i 
20  of  the  Act  of  August  2,  1886,  yet  the  ques- 
tion to  be  determined  in  this  case  is  whether 
a  wholesale  dealer  in  oleomargarine,  who 
knowingly  and  willfully  fails  and  omits  to 
keep  the  oook  and  make  the  monthly  return 
prescribed  in  the  regulation  of  the  Commis- 
sioner of  Internal  Revenue,  thereby  fails  and 
omits,  within  the  meaning  of  §  18  of  the  Act, 
to  do  a  thing  "^  required  by  law  in  the  carrying 
on  or  conducting  of  his  business,"  so  as  to  be 
liable  to  the  penalty  prescribed  by  that  sec- 
tion. 

In  this  connection,  it  is  wwthly  ol  obser- 
vation that  §  5  of  the  Act  requires  that  every 
manufacturer  of  oleomargarine  shall  keep 
such  books,  and  render  such  returns  of  ma- 
terials and  products,  as  the  Commissioner 
of  Internal  Revenue,  with  the  approval  of  the 
Secretary  of  the  Treasury,  may,  by  regu- 
lation, require ;  but  it  imposes  no  penalty 
on  ilic  manufacturer  for  any  neglect  to  keep 
such  books  and  render  such  returns,  nor  does 
it  impose  a  duty  to  keep  the  books  and  ren- 
der the  returns  on  a  wholesale  dealer  in  the 
article,  such  as  the  defendant  in  this  case 
was.  The  question,  therefore,  is  whether  a 
wholesale  dealer  in  oleomargarine,  who  omits 
to  keep  the  books  or  to  render  the  returns  pre- 
scribed bv  the  regulation  mode  under  the  au- 
thority of  §  20  of  the  Act,  is  liable  to  the  pen- 
alty proscribed  by  §  18,  as  having  omitted 
or  failed  to  do  a  thing  ''required  by  law  in 
the  carrying  on  or  conductmi;  of  his  busi- 
ness.**  within  the  meaning  of  $  18L 

Regulations  for  carrying  the  Act  into 
effect,  to  be  made  under  the  provisions  of  g 
20,  are  necessary,  as  they  are  in  various  de- 
partments of  the  public  service.  By  §  161 
of  the  Revised  Statutes,  the  head  of  each  de- 
partment is  authorized  "to  prescribe  regu- 
lations, not  inconsistent  wiui  law,  for  the 
government  of  his  department,  the  conduct 
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of  its  officers  and  clerks,  the  distribution  and 
performance  of  its  business,  and  the  custody, 
use,  and  preserration  of  the  records.  Papers, 
and  property  appertaining  to  it;"  and,  by  g 
251,  the  Seo^tai^  of  the  Treasury  is  author- 
ized to  make  and  issue  instructions  and  regu- 
lations to  collectors,  receivers,  depositaries, 
officers,  and  others,  and  to  prescribe  rules 
and  regulations,  not  inconsistent  with  law, 
to  be  lued  in  executing  and  enforcing  the  in- 
ternal revenue  laws  and  laws  relating  to 
raising  revenue  from  imports,  or  duties  on 
iniports,  or  to  warehousing. 

Section  20  of  the  Act  in  question  would  be 
fully  carried  out  by  making  regulations  of  the 
character  of  those  providM  for  in  §  161  and 
f  251  of  the  Revised  Statutes,  without  extend- 
ing the  provision  of  §  18  so  as  to  make  a 
criminal  offense,  as  a  neglect  to  do  a  thing 
''required  by  law,"  of  a  neglect  to  do  a  thing 
required  only  by  a  regulation  of  the  Com- 
missioner of  Internal  Revenue. 

It  is  well  settled  that  there  ttie  no  com- 
mon law  offenses  against  the  United  States. 
UniUd  Statei  v.  HudKm.  11  U.  S.  7  Cranch. 
14  U.  S.  82  [8 :  2591 ;  United  States  v.  (hoi' 
idge,  1  Wheat.  14  U.  S.  415  [4:  124]  ;  United 
States  V.  BHtUm,  108  U.  S.  109,  206  [27 :  698, 
700]  ;  Manchester  v.  Massachusetts,  189  U.  S. 
240,  262,  268  [85:  159,  166],  and  cases 
there  cited.    ' 

It  was  said  by  this  court  in  Morrill  v.  Jones, 
106  U.  S.  466,  467  [37:  267,  268],  that  the 
Secretary  of  the  Treasury  cannot  by  his  regu- 
lations alter  or  amend  a  revenue  law.  and 
that  all  he  can  do  is  to  regulate  the  mode  of 
proceeding  to  carry  into  effect  what  Congress 
has  enacted.  Accordingly,  it  was  held  in 
that  case,  under  §  2505  of  the  Revised  Stat- 
utes, which  provided  that  live  animals  spe- 
cially imported  for  breeding  purposes  from 
beyond  the  seas  should  be  Emitted  free  of 
duty,  upon  proof  thereof  satisfactory  to  the 
Secretary  of  the  Treasury  and  under  such 
regulations  as  he  might  prescribe,  that  he 
h£l  no  authority  to  prescribe  a  regulation 
requiring  that,  before  admitting  we  ani- 
mals free,  the  collector  should  he  satisfied 
that  they  were  of  superior  stock,  adapted 
to  improving  the  breed  in  the  United  States. 
Much  more  does  this  principle  apply  to  a 
case  where  it  is  sought  substantially  to  pre- 
scribe a  criminal  offenie  by  the  regulation 


of  a  department  It  is  a  principle  of  crim- 
inal law  that  an  offense  which  mar  be  the 
subject  of  criminal  procedure  is  an  act  com- 
mitted or  omitted  "  in  violation  of  a  public 
law,  either  forbidding  or  oommaoding  it' 
4  Am.  &  £ng.  Enc  Law,  642 ;  4  BI.  Coia.  S. 
It  would  be  a  very  dangerous  principle  to 
hold  that  a  thine  prescriMd  by  tbe  Coowiis- 
sioner  of  Internal  Revenue,  as  a  needful  m- 
ulation  under  tlie  Oleomarnrine  Att,  vat 
carrying  it  into  effect,  could  be  considend 
as  a  thing  **  required  by  law*in  the  camlaf 
on  or  conducting  of  the  busineM  of  a  whole- 
sale dealer  in  oleomargarine,  in  sodi  maaaer 
as  to  become  a  criminal  offense  puniihtbk 
under  §  18  of  the  Act ;  particularly  wfaea  the 
same  Act  in  g  5,  requires  a  mannfartowr  di 
the  article  to  keep  such  books  and  render 
such  returns  as  the  Commisrioner  of  Intenal 
Revenue,  with  the  approval  of  the  SecRteiy 
of  the  Treasury,  may,  by  regmlatioa,  vr 
quire,  and  does  not  impose,  in  that  sectiea 
or  elsewhere  in  the  Act  the  duty  of  keeptif 
such  books  and  rendering  such  returns  i^os 
a  wholesale  dealer  in  the  article.       • 

It  is  necessary  that  a  sufllcient  staUrtorj 
authority  should  exist  for  deciding  aaj  itf 
or  omission  a  criminal  offense ;  ud  we  do 
not  think  that  the  statutory  authoritj  ia  the 
present  case  is  sufficient  If  Coogrea  U- 
tended  to  make  it  an  offense  for  wboka)* 
dealers  in  oleomargarine  to  omit  to  keep 
books  and  render  returns  as  required  bj  it^v- 
lations  to  be  made  by  the  Commissiooer  of 
Internal  Revenue,  it  would  have  dooesodii- 
tinctly,  in  connection  with  an  enactmest  wk 
as  that  above  recited,  made  in  g  41  of  tk 
Act  of  October  1,  1890. 

Regulations  prescribed  by  the  VmiAm 
and  bv  the  heads  of  departments,  uadtf 
authority  granted  by  Congress,  may  be  reipi- 
lations  prescribed  by  law,  so  ss  lawfoUj  to 
support  actft  done  under  them  and  is  aoeord- 
ance  with  them,  and  nuy  thus  have,  tat 
proper  sense,  the  force  of  law ;  but  it  don 
not  follow  that  a  thing  required  bf  them  to 
a  thing  so  required  by  law  as  to  make  the  m$ 
lect  to  do  the  thing  a  crimiiMl  ottaee  ti  • 
citizen,  where  a  statute  does  not  diitSsctlT 
make  the  neglect  in  question  a  crisiiss]  of- 
fense. 

The  que^ians  esrtifUd  mr$  mtmtni  <a  tk 
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NOTE. 


Extra  Annotatiom  hert  foil  owing  ii  arranged  !n  the  order  of  the  eases  in  the 
•riginaJ  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  page  is 
fiTen  the  Tolume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  volume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  L  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
itf,  as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 


ABBREVIATIONS. 

F.  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarci  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
pnMishera  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Cas.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
aot  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of   Fed.  Cas.,  not  to  tb''  number  of 

*K«  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Rei»orter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

I*.  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Abi.  Dee.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions. 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  number  of  the  scries,  not  by  the 
name  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
dted  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  ha«  been  the 

universal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
•ontained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  dtfte  of  the  preparation 
ef  the  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
Fac.  Pacific  Reporter, 
H.  E.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  E.  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  resj  eets  the  abbreviations  used  are  clear  and  familiar  to 
sH  who  are  accustomed  to  the  use  of  legal  reports  and  text-books, 
r.  S.  Xot(^   144   r.  S.  ?A\  L.  (.1.  .->94— .V2  p.  BdITOB. 
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CXLI V  UNITED  STATEa 


144  V.  &  1*-11,  86  L.  821.  r!NTTI>D  STATBS  T.  BAUUm. 

BvldABMb—  LegMatlTe  j<yiini«l  rnuat  be  prMimied  to  speak  tratt 
If  It  may  be  lefenrofl  to  as  eHdence,  p.  4. 

OonatltntloiL  empowen  House  of  RepresentatlTee  to  mate  tti 
rules  consistent  with  Ckxiatltiitloii,  p.  Ik 

TTnited  States.—  R/ale  15,  piorldliig  that  memben  not  Totfnf  maj 
be  counted  to  make  qnomm,  la  ralld,  p.  S. 

A vprov^<i4n  dissenting  opinion  In  In  re  Gnnn,  60  Kan.  288^  8S 
Pac  955,  19  Ix  E.  A  543»  majority  holding,  In  absence  of  *'Beed 
role/*  only  memTkers  voting  oonstitnte  tbooe  present;  State  ▼. 
Wrlghtson,  56  N.  J.  ^.  irg,  28  AtL  57,  22  L.  B,  A.  060,  obiter. 

Distinguished  in  In  ne  Gnnn,  60  Kan.  178^  82  Pac  474,  19  U  B. 
A.  524,  holding,  in  absence  of  mle  similar  to  *'Bieed  mle^'*  oaij 
m^nbers  wdng  constltnte  thone  prawot. 

ITiiited  States.— When  majority  of  memben  of  house  are  pres> 
f>«t,  business  may  be  transacted,  pi  tv. 

AppiOTed  in  In  re  Gunn,  50  Kan.  Ihi,  32  Pac  476,  19  Ia  B^  A 
526^  aPI^TinC  principle;  Zeiler  ▼.  Central  Ry^  84  Md.  822,  85  Aa 
984.  34  L.  R.  A.  470,  State  r.  Yates,  19  Mmt  248,  47  Pac  1006,  87 
U  R.  A.  207,  and  North  Platte  ▼.  North  Pi«itte  Water-Works  Ob., 
56  Neb.  411,  76  N.  W.  909,  all  following  rule  in  municipal  coundl 
meeting;  Rathbone  v.  Wirth,  150  Nv  Y.  474,  45  j^i.  m.  ijft,  34  l.  il  A 
414,  holding  legislative  act  providing  that  memi^rs  of  council  at- 
tending meeting  constitute  quorum,  unconatltutl^iial;  Stanford  v. 
OUlngton,  117  N.  O.  168,  58  Am.  St  Rep.  588,  2S  a  B.  2&1«  252« 
holding  right  to  olBce  of  State  librarian  not  eetabUsi^dL 

TTnited  States.—  House  may  prescribe  any  reasooa^e  method  ef 
determining  presence  of  majority,  pi  6. 

Approved  In  Stanford  v.  BUlngtoo,  117  R  a  161,  tS^  Am.  &L  Bop^ 
682,  28  &  Bw  261,  holding  right  to  office  of  Stats  Ubraa^n  qqi  ^o- 
tabllshod. 

Statute  found  la  secretary  of  State^a  office  duly  autl«ntlcated, 
aad  shown  by  Journal  to  have  been  passed  by.  quorum,  i^  quIib- 
pea<diable,  p.  9. 

Approved  la  Stats  v.  Ohester,  89  a  a  816,  17  &  B.  786,  bOowtM 
mle;  Stanfocd  t.  BlUngton,  117  N.  O.  16(K  68  Ank  St  Bsp.681,  M 
a  B.  261,  boldlng  Hgtit  t»  office  of  Stats  librarian  not  esUbll|h«^ 
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144  U.  a  11-19 


CiistOTu  act,  May  9,  1890,  directiiig  aecretair  of  treasury  to 
clsss^y  worated  cMb  as  woolen^  was  legally  passed,  p.  10. 

Approred  1b  United  States  ▼.  Muri^,  72  Fedi  1009,  88  IT.  & 
Al^  ^67,  boiding  Dlngl^  tariff  act  of  1890  superseded  by  McKI»- 
ley  Mil  relatiTe  to  worsbed  cloths. 

144    U.    S.    11-19,    36   U   827,    ANSONIA    BRASS,    BTO.,    (XX    T. 
BLBOTRIQAL  SUPPLY  GO. 
Patents.— M»«  thorough  doing  of  what  has  already  been  done 
Is  not  InTention,  p.  17. 

Appcxyv«d  in  Fox  t.  P^kins,  62  Fed.  218,  6  U.  a  App.  200,  hold- 
ing reissue  Noi.  11,062  for  improved  miter-cutter  void  in  view  of 
pilor  stats  <tf  art;  Newark,  etc..  Material  Oo.  t.  Wilmot,  etc.,  Mfg. 
Ckx,  60  Fed.  616,  patent  No.  418,644,  for  protector  ot  watches 
against  magnetism,  TOid  In  yiew  of  priOT  state  of  art;  Bowman  ▼. 
De  Grauw,  60  Fed.  912,  holding  Bowman  patent  for  improvement  in 
method  of  making  flags  void  for  want  ct  novelty;  Browning  t. 
Oolorado  TeL  Oo.,  61  Fed«  847,  27  Uv  &  App.  81,  heading  Lynch 
patent  for  terra-cotta  wire-conduit  pipe  void  for  want  of  novelty.; 
United  States,  etc..  Guaranty  Oo.  v.  Standard  Pav.  Oo.,  87  B>ed. 
344,  patent  No.  501,587,  for  improved  method  of  repairing  asphalt 
pavement  by  heating,  etc.,  anticipated;  Slmond^  Mfg.  Oo.  v.  At- 
kinsi,  68  Fed.  587,  arguendo. 

Patents.— Application  of  old  process  to  new  but  analogous  pur- 
pose is  not  InventloQ,  p.  18. 

Approved  in  LoveU  Mfg.  Oo.  v.  Gary,  147  U.  a  637,  87  L.  812,  18 
a  ot.  477,  apiHying  principle  and  heading  patent  No.  116,266,  for 
improvement  in  mode  of  tempering  springs,  void  in  view  of  prior 
art;  Watson  v.  Stevens,  51  Fed.  759,  5  U.  S.  App.  101,  holding 
patmt  Na  867,484,  for  shank-stifTener  compressor,  only  efficient 
one  in  use  and  valdd;  Schrelber  t.  Grimm,  72  Fed^  675,  43  U.  a 
App.  10,  holding  patent  Nb.  896,872,  for  improved  cask-support,  a 
mere  application  at  mechanical  sldll  and  void;  Steams  v.  Russell* 
85  Fed.  230,  54  U.  S.  App.  617,  holding  patent  No.  889,485,  for  de- 
vice for  holding  and  dli^ng  pilhs  void  for  want  of  invention  In 
view  of  prior  art 

Patents.— Application  of  old  device  to  new  use^  involving  la- 
veotlve  skill  in  adaptation,  is  patentable,  p.  la 

Approved  in  Wales  v.  Waterbury  Mfg.  Oo.,  59  Fed.  288,  holding^ 
Wales'  patent  for  Improved  lever-buckles,  not  anticipated  as  t» 
claims  1,  2,  8;  Westinghouse  v.  New  York,  etc.  Brake  Oa,  59  Fed. 
589,  holding  Westinghouse  air-brake  patent  valid;  New  Departure 
B^  Oix  V.  Berln  Bros.  Mfg.  Oo.,  64  Fed.  863,  holding  patent  471,962 
for  Mcycie-beU  not  anticipated;  Gibbon  v.  IxBwer  Sole,  etc.,  Oa, 
79  Fed.  827,  89  I^  a  App.  554,  patent  for  improved  sole-cutting 
machine,  api^ing  idea  of  pri<Hr  patent,  not  infringed  by  m^niiift^ 
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(Hnitttng  Its  only  nortltj;  American,  etc.,  Pnlp  Cb.  t.  HoirlmdL 
etc.,  Pnlp  Ok,  80  F>b(L  400^  GO  U.  a  Ai^.  69,  relssne  Mbi  ll;282,  tat 
improrement  in  wood-pnlp  digesterB,  valid,  tliongh  inraiitor  wock- 
lag  independaitly  had  knowledge  of  prior  nse  in  Austria  before 
applying  for  patent;  Ryan  t.  Newaric,  ^c..  Mattress  Gol,  90  Fed. 
103,  holding  patent  Now  251,630,  for  mattress-sopiNMting  frame, 
valid  and  infringed. 

144  U.  S.  19-24,  36  L.  830,  LARKIN  Y.  UPTON. 

Trial.— I^>ecial  findings,  irreconcilable  with  genoml  verdict  cod- 
trol,  p.  21. 

Approved  in  Bvans  v.  Klster,  92  Fed.  838^  applying  mle  to  find- 
ings of  conrtL 

Trial.— Findings  should  be  constmed  consistently  with  general 
verdict  if  possible,  pc  21. 

Approved  in  Warner  v.  Accident  Assn.,  8  Utah,  441,  82  Pac  007. 
ftrflowing  rule. 

Mines.—  Apex  of  vein  mnst  be  within  bonndarlss  of  location  to 
«table  locator  to  obtain  title,  p.  21. 

Mines.-  Apex  is  not  necessarily  a  point  pi  28. 

Approved  in  58  Am.  St.  Rep.  272,  note. 

Mines.—  Any  portion  of  apex  on  strike  fonnd  wttUn  limits  of 
claim  is  sufiBcient  discovery,  p.  23. 

Approved  in  Hayes  v.  Lavagnlno,  17  Utah,  197,  53  Pac  1033. 
holding  any  mineral  vein  in  mineralized  belt  within  defined  boonda- 
ries  is  subject  of  location. 

XixiM.— Owner  of  vein  may  follow  beyond  slde-Unes,  bnt  not 
beyond  end-lines,  p.  23. 

Approved  in  58  Am.  St  R^k  266,  note,  discussinf  titie  beyond 
<Bd-lines. 

144  U.  S.  24-28,  36  L.  832,  UNITED  STATSS  v.  WILSON. 

Postmaster's  salary  changes  on  first  day  of  quarter  foOowhif 
raise  in  grade  of  oiBce,  p.  27. 

Approved  in  United  States  v.  Dumas,  149  U.  a  284,  87  U  786.  IS 
8.  Ct  S73,  obiter. 

Postmaster's  salary,  on  theory  of  act  at  1888,  la  regulated  ty 
amount  of  office  business,  p.  28. 

144  U.  S.  28-34,  36  L.  338,  HEINZB  v.  ARTHUR. 

Cuntoms.- Protest  calling  coUector's  attention  distinctly  Is 
ground  of  objection.  Is  sufficient  P.  88. 

Approved  in  United  States  v.  Salambier,  170  U.  a  «W,  42  L.  um 
18  8.  Ot  774,  following  rule;  Herman  v.  Robertson,  181  U.  8.  68(^ 
88  L.  540,  14  8.  CJt  688,  following  rule  and  holding  protest  falkd 
JO'  suggest  provision  hi  act  wlUch  controlled. 
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CustaniB.—  Gloves  made  of  cotton  aiid  tllk,  vltb  cottoo  tha  prtn- 
dpBl  part,  tw  dutiable  at  35  per  cent  lees  10  per  cent,  p.  33.. 

144  tr.  B.  85-41,  36  L.  336.  LIEBENBOTH  ».  E0BBET80N. 

t  at  paper  and  leather,  paper  being  prin- 
mannfacturee  of  paper,  p.  30. 
r.  Scbleelnger.  152  U.  8.  668.  38  U  663, 
!  and  boldlug  opera-glaBaea  made  of  ahell, 
K  mannfactnree  oT  metal;  United  Statea 
,  18  tl.  8.  App.  171,  appl7ln£  prluctplea 
opera-glaesea  dutiable  aa  artlclea  manu 
Ui  United  State*  t.  WelUer,  66  Fed.  419. 


Oaatoma.—  To  be  enumerated,  artlclea  need  onlj  be  designated  In 
an;  witj  to  make  tbem  dlatingulebable,  p.  40. 

Ap^oTed  In  In  re  Wise,  93  Fed.  446,  holding  paragrapb  466, 
tarilt  act  of  1890,  relative  to  "boot  and  aboee  made  of  leather" 
coTov  Chinese  aboee. 

144  V.  8.  41-47.  86  L.  838,  WIL80N  v.  8BUGUAN. 
rroee—.—  Undw    Missouri    act,    atttborislng    execution    agalnat 

rtockbolder,  notice  must  be  perBonaUr  served,  p.  43. 

rell  T.  Armour,  1  Pennewlll  (Del.),  663,  43  AU 
ind  holding  11  Law  Del,  cbap.  192,  f  1,  «■- 
attempt  to  confer  Inrladlctioo  over  non-reM- 
iney  Judgment;  TUllnghaBt  v.  Boston  Co..  39 
M.  22  L.  R.  A.  63.  holding  service  by  publlca- 
re  foreign  coritoratlon  aued  In  one  State  for 
ceurrlng  In  otber  State  and  no  attachment  U- 

Be  Jurisdiction  over  persona  or  property  beyond 

al  Trust  Go.  v.  Chattanooga,  etc„  R.  CtK,  68 
.  Barrla.  122  N.  C.  6Q,  80  a  D.  319.  45  K  R.  A. 
rlnclple;  Goldey  v.  Morning  News.  166  U.  8. 
3t.  661,  service  upon  agent  of  corporation  tem- 
does  not  confer  Jurisdiction;  National  Bank  v, 
4.)  62.  69  Am.  St.  Rep.  104.  42  AtL  481,  44  L. 
elaware  law  does  not  ^ve  Jurisdiction  l^  aer- 
Foreign  corporation  wbwe  It  baa  no  i«opertr 
Lsurance  Co.,  114  N.  C.  468,  19  S.  B.  347,  ac- 
ortb  Carolina  statutes,  tat  anotber  State  when 
I.  la  Invalid;  Harris  v.  Harris.  115  N.   C.  688. 
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44  Am.  St  Rep.  472,  20  S.  E.  187,  decree  of  dlTorce  In  otliflr  Stats, 
t^btained  without  personal  service  on  husband  domicfled  here,  la 
ttallfty  as  to  custody  of  child  domiciled  with  father  at  time  of  pra- 
HTaedings. 

PxoceBa.— Non-resident,  who  should  have  appointed  ai^ent  to  r»- 
eelve  service,  is  bound  by  service  on  officer  designated  by  law,  pu  4S. 

Approved  in  Youmans  t.  Minnesota,  etc^  Trust  Co.,  67  Fad. 
holding,  under  Massachusetts  statutes  of  1884,  chap.  330,  f  1, 
resident  may  institute  suit 

Corporations.—  Stockholder  in  Missouri  is  entitled  to  personal 
tice  and  trial  of  issue  whether  bound,  p.  UL 

Approved  in  National  Bank  v.  Magnuson,  57  Kan.  575,  47  Pae. 
519,  holding  notice  of  proceedings  against  stockholder  cannot  in- 
clude several  judgments,  though  held  by  same  creditor;  I^acte- 
wanna  Coal,  etc.,  Co.  v.  Bates,  56  Fed.  740,  obiter. 

144  U.  S.  47-64,  86  L.  340,  LAU  OW  BEW  v.  UNITED  8TATB8. 

Courts.—  By  26  Stat  828,  appellate  Jurisdiction  not  vested  In  Bm- 
preme  Court  vested  in  Circuit  Court  of  Appeals,  p.  56. 

Approved  in  Hubbard  v.  Soby,  146  U.  8.  60,  36  L.  887,  13  8.  Gt 
13,  Supreme  Court  has  no  jurisdiction  over  appeals  from  Circmtt 
Court  in  revenue  cases;  American  Const  Co.  v.  Jacksonville  Ry.,  148 
U.  8.  382,  37  L.  490,  13  8.  Ct  763,  certiorari  wiU  not  lie  to  review  de- 
cree of  Circuit  Court  of  Appeals  on  appeal  from  interlocutory  order 
of  Circuit  Court;  Mason  v.  Pewabic  Min.  Co.,  153  U.  S.  365.  38  L. 
746,  14  S.  Ct  848,  no  appeal  lies  to  Supreme  Court  from  judgment 
of  Circuit  Court  denying  counsel  fees;  The  Paquete  Habana,  175 
U.  8.  683,  20  8.  Ct.  293,  Supreme  Court  has  jurisdiction  of  appeal 
from  final  decree  in  prize  cases;  United  Statea  v.  Hopewell,  61  Fed. 
800,  5  U.  S.  App.  137,  judgment  of  Circuit  Court  on  appeal  from 
board  of  appraisers,  reviewable  in  Circuit  Court  of  Appeals;  United 
States  V.  Fowkes,  53  Fed.  14,  3  U.  8.  App.  247,  Circuit  Court  of 
Appeals  succeeded  to  appellate  jurisdiction  of  Circuit  Courts  undsr 
R.  8.,  f  763,  for  reviewing  habeas  corpus  proceedings  in  District 
Courts;  Interstate  Commerce  Conm.  v.  Atchison,  etc.,  R.  R.,  149 
U.  8.  265,  37  L.  728,  18  &  Ct  837,  and  Mayor,  etc.  v.  Georgia  Pack- 
ing Co.,  60  Fed.  788,  13  U.  8.  App.  592,  Circuit  Court  of  Appeals 
haa  no  jurisdiction  ov^  question  involving  interstate  commerce; 
King  V.  M*Lean  Asylum,  64  Fed.  330,  21  U.  8.  App.  407,  dismiising 
petition  in  Circuit  Court  of  Appeals  for  process  of  contempt  of  or- 
der of  Chrcult  Court;  Bx  parte  Buskirk,  72  Fed.  22,  25  U.  8.  App. 
618,  Circuit  Court  of  Appeals  may  discharge  on  habeaa  corpus 
party  in  custody  under  void  judgment;  Barr  v.  Mayor,  etc,  72  Fed. 
689,  39  U.  8.  App.  187,  Circuit  Court  of  Appeals  has  no  jnrisdictloo 
of  appeal  where  only  question  is  whether  proposed  acta  of  ibubIc- 
Ipal  council  violate  fourteenth  amendment:  United  States  v.  Coo- 
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4mTt,  TB  Fed.  SOT,  38  TT.  S.  App.  618,  Clrcntt  Court  of  Appeals  b^ 
Jurtodletloii  to  revtev,  on  irrlt  of  error,  Circuit  Court  Jndcmoit 
■Cktatst  United  States  bronfbt  mi^et  24  Stat  606. 

Ontlonul  leatieB  to  rertew  decree  of  Circuit  Cotirt  of  Appeals  In 
babeaa  corpus,  p.  68. 

Approved  Id  Crosa  t.  Burke,  146  U.  8.  S8,  36  U  880.  IS  8.  Gt  24, 
Supreme  Court  baa  no  Jurlsdlctfon  ova  Judgments  of  District  of 
Colnmbfa  Supreme  Conrt  on  habeas  corpus;  In  re  Lennon,  ISO  U. 
e.  SOS,  87  li.  1122,  14  6.  OL  125,  holdlne,  where  Jurisdiction  of  Cir- 
cuit Court  In  habeas  corpua  not  in  issue,  no  appeal  lies;  Webb  v. 
Tork,  74  Fed.  7B4,  40  IT.  S.  App.  114,  Qrcnlt  Conrt  of  Appeals  baa 
Jurisdiction  of  appeal  from  flnal  decision  of  district  Judge  at  cham- 
bers In  habeas  corinis;  In  re  Mcl.aln,  60  La.  Aim.  999,  23  Bo.  965, 
under  Louisiana  ConadtutloD  certiorari  will  not  Issue  to  review 
dedstoDR  of  Court  of  Appeal!  on  queettons  of  fact. 

Dlstlnfnilshed  In  Northern  Pac  B.  K.  v.  Amato,  144  V.  B.  4T1, 
se  L.  609,  12  S.  Ot.  742,  writ  of  error  does  not  lie  to  review  do- 
clslon  of  Circuit  Conrt  of  Appeals  whlcb  is  oot  flnaL 

Certlorail  issues  direct  to  Circuit  Conrt  of  Appeals  to  certltj 
case  Dot  appealable,  p.  68. 

Approved  In  Forsyth  v.  Hammond,  160  U.  8.  614,  41  L.  1098,  17 
S.  CL  668,  followlDs  rule;  American  Const  Co.  t.  Jacksonville  By„ 
148  n.  S.  383,  37  L.  4S1,  13  8.  Ct.  763,  certiorari  wlU  not  Ue  to  ro- 
Tlow  decree  of  Circuit  Conrt  of  Appeals  on  appeal  from  InteTlocv- 
torj  order  ot  Circuit  Court;  United  States  v.  Rider,  163  V.  8.  139, 
41  L.  104,  16  8.  Ct  986.  under  26  Stat  826,  certificates  aC  division 
cannot  be  had  In  criminal  cases;  Columbus  Watch  Co.  v.  Bobblna. 
148  U.  &  269,  87  L.  446,  13  8.  Gt  695,  and  Pioneer  Fuel  Oo.  v. 
M-Brler,  84  Fed.  497,  66  D.  S.  App.  185,  obiter. 

Statntsa  should  be  construed  sensibly  to  effectuate  legislative  In- 
tention, p.  69. 

Approved  in  United  States  v.  Oreson,  etc.,  R.  B..  164  U.  8.  630^ 
41  L.  646,  17  S.  Ct.  169,  following  rule  In  construction  ot  land 
(rant  to  O.  a  B.  R.  Co.,  16  Btat  94;  Lee  Kan  v.  United  States,  63 
Fed.  918,  16  D.  8.  App.  616,  following  rule  In  Interpreting  Clilneee 
exclusion  act  of  1892;  Opinion  of  Tbe  Justices,  66  N.  B.  669,  S3 
Atl.  1092,  following  rule  in  construing  charter  of  Concord  Railroad 
Co..  Laws  of  1864,  chap.  128,  and  Gen.  8Ut  of  1867,  cbap.  273, 

I  14;  Board  of  Education  v.  Brown,  12  Utah,  271,  42  Pac.  1111, 
following  rule  in  constmtng  school  tax  laws  of  Utah;  Sioux  City, 
etc.,  R.  B.  T.  United  States,  169  U.  B.  360,  40  L.  ISI,  16  8.  Gt  21. 
construing  land  grant  to  Sioux  City,  etc.,  B.  B.  Co.,  13  Stat  72;  In 
r«  Chapman,  186  U.  8.  667.  41  L.  116S,  17  8.  Ct  680.  holding  R.  8,. 

II  102,  104.  constitutional;  Badaracco  v.  Cerf.  63  Fed.  172.  10  U.  8. 
App.  492,  holding  Circuit  Court  of  Appeals  will  not  review  decision 
ot  territorial  court  except  la  cases  under  |  6,  act  of  March  3,  1881; 
Van  Patten  v.  Chicago,  etc.,  By..  81  Fed.  547.  holding  Interstate 
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commerce  act  prescribes  standard  Xgy  comparison  of  rates  wl 
must  be  foUowed  by  courts;  Harless  ▼.  United  States,  88  Fed.  108. 
59  U.  S.  App.  758,  bolding  act  of  March  1,  1895,  gave  full 
late  jurisdiction  in  infamous  cases  to  appellate  court,  Indian 
rltory;  dissenting  opinion  in  United  States  t.  Freight  Assn.,  IM 
U.  8.  354,  41  L.  1032,  17  &  Gt  564,  majority  holding  contract  be- 
tween railroads,  for  uniform  classification  of  freight,  Tlolates  26 
Stat.  209. 

Aliens.-"  Chinese  merchants,  leaving  here  animo  rerertendi,  iiuk7 
return*  under  act  of  1884,  without  certificate,  p.  68l 

Approved  in  United  States  ▼.  Gee  Lee,  50  Fed.  278,  274,  7  U.  8. 
App.  183,  following  rule;  Lee  Kan  t.  United  SUtes,  82  Fed.  017. 
15  U.  8.  App.  516,  holding  not  necessary  under  exclusion  act  of 
1892  that  merchant's  name  appear  in  firm  designatloB  if  interest 
real;  United  States  ▼.  Que  Lim,  83  Fed.  137,  138,  holding  wife  ef 
merchant  residing  here,  not  laborer  entitled  to  enter  without  cer- 
tificate prescribed  by  1  Supp.  R.  8^  paragraph  459. 

Distinguished  in  Lem  Moon  Sing  t.  United  States,  158  U.  8.  548, 
39  L.  1086,  15  8.  Ct.  971,  holding,  under  exclusion  act  of  1894,  ap- 
peal lies  to  secretary  of  treasury  and  not  to  courts. 

Aliens.— Under  Chinese  treaty  merchants  domiciled  hers  hmw 
right  of  egress  and  ingress,  p.  62. 

Approved  in  Fong  Yue  Ting  t.  United  States,  149  U.  8.  724,  87 
L.  917,  13  8.  Ct  1026,  holding  §  6,  act  of  May  5.  1892,  requhring 
Chinese  laborers  to  obtain  certificates,  ralid  (but  see  dissenting 
<^inioii  in  149  U.  8.  786,  37  L.  921,  18  8.  Ct  1031);  United  States 
v.  Wong  Kim  Ark,  169  U.  S.  694,  42  L.  907,  18  &  Ct  474,  holding 
child  bom  in  United  States  of  Chinese  parents  permanently  domi- 
ciled here  is  citizoi. 

Aliens.— Restriction  act  did  not  Intoid  to  prevoit  re-entiy  eC 
Chinese  merchants  leaTlng  temporarily,  p.  62. 

Ai^roTed  in  United  States  ▼.  Chin  Qnong  Look,  52  Fed.  204»  fsl- 
lowing  rule;  United  States  ▼.  Que  Lim,  83  Fed.  140,  holding  wife 
of  merchant  residing  here,  not  laborer,  oitltled  to  ttiter  wttboat 
certificate  prescribed  by  1  Supp.  R.  8.,  paragraph  459;  United  States 
T.  Pin  Kwan,  94  Fed.  S26,  Chinese,  not  laborer,  having  certificate 
and  becoming  merchant  cannot  In  absence  of  fraud,  afterwards 
be  deported  because  of  defects  in  description  in  certificate;  United 
States  T.  Chin  Fee,  94  Fed.  830,  831,  holding  Chinese  physician, 
resident  here  and  going  to  China  on  Tlsit  Mititled  to  remaiii  la 
United  States  after  entry. 

144  U.  8.  64-76,  86  L.  846,  BUTLSR  T.  NATIONAL  HOMB  FOB 
S0LDIBR8. 
BemoTaL— Where  plalntifT  is  corporation  created  by 
defendant  is  entitled  to  removal,  p.  66. 
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^PProTed  Id  Supreme  Lodge  t.  Hill,  76  Fed.  471,  42  U.  8.  Appt 
aoo,  following  rale. 

TriAl   court  may  direct   T«^ct  for  pl&lndff  whm  defeoduit'i 
ovcnlng  Btatemeot  Bbovs  no  defeoee,  p.  72. 

ApproTed  In  P»tt  t.  Conway,  148  Uo.  29B,  71  Am.  Bt  B^.  007, 
4a  S.    W.   1030,   connsera   admlsafon.    In    opening  atatemetit,   that 
a  In  anlt,  binda  defendanL 
>ald  be  allowed  to  off«  any  proof  at  facta 
e,  p.  72. 

WO,   KENT  T.  LAKE  SUPERIOR  CANAL 

for  error  In  sale,  under  foreclosure  of  truat 
t  decree,  p.  SB. 

T.  Glenn,  66  Fed.  874,  holding  equity  wiU 
m«)t  of  other  court,  because  procured  by 
lable  In  that  court. 

D  foreclosure  suit.  Instituted  by  trustee  In 
ciders,  p.  90. 
ApproTed  In  Polllts  t.  Parmera,  etc.,  Trust  Co.,  S3  Fed.  212,  fol- 
lowing rule;  Farmera,  etc..  Trust  Co.  v.  Kanaaa  City,  etc.,  R.  Co., 
t>3  Fed.  18&.  bondholders  have  no  rlglit  to  be  made  parties  to  anlt 
wtlees  trustee  acta  In  bad  faith. 

H(Wtgag«s.—  Trustee  may  recognise  paramount  lien  of  rscriver's 
certiacatee  and  thereby  bind  bondbolders,  p.  90. 
.m.  St.  Sep.  380,  note. 

Flddlty,   etc..   Safe  Dep.  Co.  t.   Roanoke  Iron 
S26,  holding  equity  court  has  no  poww  to  au- 
recelver  to  Issue  certlflcatee  baring  paramount 
Ithont  consent  of  all  lien  creditors, 
nents  of  legal  conclnaioDa  are  not  admitted  by 

Bqnity.— Relief,  granted  under  prayers  for  general  relief,   must 
cAHform  to  case  made  by  bill,  p.  92. 

144  D.  B.  92-08,  S6  L.  868,  IN  BE  HEATH. 
Statutea.— Repeal  of  prior  act  does  not  necessarily  repeal  later, 
)rovleion8,  p.  98. 

8  V.  Burke,  146  U.  B.  87,  3S  L.  896,  13  8.  Ot  28, 
nlted  States.  134  U.  S.  461,  41  L.  610,  17  8.  Ct 
rale;  QoDzales  t.  Cunningham,  164  U.  8.  021, 
186,  I  1862,  New  Mexico  laws  of  1862.  reUUng 
w  to  act  for  each  other,  not  Inconsistent  with 

Barless  t.  United  States,  88  Fed.  101,  59  D.  8. 
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App.  751,  holding  i  11,  act  of  March,  1895,  confers  foil 

powers  to  Court  of  Appeals  of  Indian  Territory;  Gaston  t.  T^mkla, 

115  Mo.  34,  21  S.  W.  1104,  holding  f  855,  R.  S.  Mlssonrl,   mi 

Sections  to  be  held  In  conformity  with   law  at  time  of 

and  at  time  of  passage  of  act. 

Supreme  CrOnrt  cannot  review,  on  writ  of  error,  dedsloo  of  Dis- 
trict  Supreme  Ck>urt  In  criminal  case,  p.  96. 

A^ro^ed  In  Cross  ▼.  United  States,  145  U.  S.  676,  86  L.  822,  12 
8.  Ct  843,  Cross  t.  Burke,  146  U.  S.  84,  36  L.  897,  13  &  Ct  22,  In 
re  Schneider,  148  U.  S.  162,  37  L.  406,  13  S.  Ct  572,  and  Ghapman 
T.  United  States,  164  U.  8.  448,  41  L.  508,  17  8.  Ct.  77,  all  follow- 
ing rule;  Gonzales  v.  Cunningham,  164  U.  8.  617,  41  L.  574,  17  8. 
Ct  184^  holding  appeal  lies  to  Supreme  Court  from  territorial  court 
of  New  Mexico  in  habeas  corpus;  Brown  v.  United  States,  171  U. 
S.  637,  19  S.  Ct  58,  no  appeal  lies  to  Supreme  Court  lo  c^iital 
cases  from  District  Court  of  Indian  Territory;  In  re  Chapman,  168 
U.  S.  215,  39  L.  402,  15  S.  Ct  332,  obiter. 

144  U.  S.  97-104.  36  L.  360,  GORDON  v.  THIRD  NAT.  BANK. 

Supreme  Court  will  not  reverse  because  diverse  dtlscnshlp  qoes- 
tloned  for  first  time,  if  record  shows  It  p.  103. 

Approved  in  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  440,  12  U.  8.  App. 
205,  holding  averment  that  "  plaintiff  is  corporation  organised  mmd 
domiciled  in,"  etc,  sufficient;  Blair  t.  Silver  Peak  Mines,  93  VmA. 
835,  holding  proof  of  residence  In  certain  town  for  seventy  years 
and  of  ownership  of  house  therein  is  prima  fade  pro<tf  <ii  dtiscn- 
ship. 

Bills.— Indorser*s  error  in  stamping  waiver  above  indocsemeot 
of  maker,  for  negotiation,  is  Immaterial,  p.  108. 

Principal  and  surety.—  Bztension  of  time,  to  release  surety,  arast 
have  binding  legal  force,  p.  108. 

Miscellaneous.—  Cited  In  Third  Nat  Bank  v.  Gordon,  68  FM.  411» 
In  statement  of  facts. 

144  U.  8.  104-119,  36  L.  363,  CAMDBN  v.  STUART. 

Corporations.—  Creditors'  rights  cannot  be  defeated  by  simulated 
payment  of  stock  subscriptlMis,  p.  118. 

Approved  In  Hooper  v.  Central  Trust  Co.,  81  Md.  580,  32  Atl.  WK 
29  L.  R.  A.  268,  and  Moore  v.  Universal  Elevator  Co.,  —  Mich.  -^ 
80  N.  W.  1019,  following  rule;  Kelly  v.  Clark,  21  Mont  327,  69 
Am.  St  Rep.  682,  53  Pac.  966,  42  L.  R.  A.  630,  following  rule  where 
stockhdders  pay  tor  mine  worth  12-3  per  cent  of  stock  with 
which  paid,  and  r^urchased  stock  at  2%  per  cent  of  par  value; 
Grant  v.  Bast  etc.,  R.  Co.,  54  Fed.  575,  13  U.  8.  App.  1,  holding 
payment  In  property  in  good  faith  puts  end  to  trust  fund  of  un- 
paid subscriptions  for  payment  of  debts:  Barcus  v.  Gates.  89  Fed. 
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App.  609,  penont  parcbaslns  stock  at  less  tban  pac 

nalataJn   btU   to  reBcInd   subscription;    Vnn  Cleve   t. 

Mo.  12S,  44  S.  W.  T4S,  'K  L.  R.  A.  599,  and  n,  bold- 

iUt  pald-np  stock  glTea  for  wortbless  Inventiftn  ■■- 

ig  knowledge  liable  to  creditors  In  good  faith,  thongh 

wn:  dlesentlng  opinion  In  Shields  t.  Ollfton  Hill  Land 

170,  28  8.  W.  679,  26  L.  R.  A.  E^,  majority  holding 

itlon  In  payment  for  pald-ap  stock,  pro- 

tock  In  flbeent^e  of  allegation  of  fraud. 

ion,  etc.,  Mill  Co.  v.  Farrell,  etc.,  Hach. 

App.  4B2,  holding  purchasers  of  new  1» 

not  liable  for  full  Talne  where  creditor 

1  of  bnslness  cannot  be  credited  on  on- 
alne  uncertain,  p.  116. 
Co.  ».  Milling  Co.,  18  Utah.  430,  4B  Pac 
ty  taken  for  stock  enbecrlption  is  worth- 
r  unpaid  subscriptions;  dissenting  opinion 
Land  Co..  94  Tens.  169,  28  8.  W.  679,  M 
>lding  propert;  taken  by  corporation  In 
pald-op  stock  prestimed  eqtial  to  value  of  stock,  In 
negation  of  fratid. 

IS.—  Where  books  show  ne  assessments,   stocUtolder 
f  showing  how  balance  was  paid,  p.  11& 
n  45  Am.  St.  Rep.  725,  note. 

-  Presumption  is  In  faror  of  correctness  of  master's 
a  account,  p.  118. 

D  Giraid  Ins.  Co.  r.  Cooper,  162  V.  8.  638,  40  L.  lOaa^ 

!,  Metropolitan  Nat  Bank  v.   Rogers.  68  Fed.  779,  8 

)e,  Bmll  Klewert  Co.  t.  Jnnean,  78  Fed.  712,  47  U.  & 

gle  Mfg.  Co.  T.  Hanaway,  90  Tex.  682,  683,  40  8.  W. 

in,  40  W.  Va.  162,  20  S.  E.  914,  all  following 

Qlels,   153  V.   a.  124,   38  L.   668,  14  S.  Ot  778, 

le  of  decision  of  commissioner  of  patents  as  to 

i;  Ottenberg  r.  Comer,  76  Fed.  266,  40  U.  8. 

1.  622,  and  Denver,  etc.,  R.  Co.  t,  RIstlne,  77 

.pp.  579,  following  rule  as  to  findings  of  fact 

flware  Co.  t.  Milling  Co.,  13  Utah,  429,  46  Pac. 

'  as  to  what  are  necessary  allegations  to  hold 

Ivent  corporation  liable. 

1-126,  86  L.  368,  LACAS8AGNE  t.  CHAPUIS. 

Is  intended  to  atTord  preventlTe  relief,  not  to  redress 
KB,  p.  124. 
1  not  take  Jurisdiction  of  suit  by  one  who  has  ttsis 

h«  ertxbUshes  title  at  law,  p.  UL 
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Approved  in  Daridson  t.  Calkins,  92  Fed.  239,  following  nile; 
Ryder  t.  Bateman,  93  Fed.  22,  obiter. 

Distingnished  in  Lacassagne  t.  Abraham,  51  La.  Ann.  840^  28 
So.  443,  holding  mortgage  a  quasi  alienation,  and  the  sale  under 
it  the  remedy  and  consequence  of  It. 

Lis  pendens.— Pendency  of  suit  involying  title  to  realty  Is  no- 
tice to  whole  world,  p.  124. 

Approved  in  56  Am.  St.  Rep.  868,  note,  collecting  cases. 

Xortgages.— Rights  of  prior  mortgagees  are  not  prejndleed  by 
decree  in  snit  wherein  they  were  not  parties,  p.  125. 

Xortgage.—  Bill  of  review  is  not  proper  to  enforce  right  of  mort- 
gagor evicted  by  judgment  not  binding  him,  p.  125. 

Judgment.— Jurisdiction  having  appeared  on  record  and  been 
unquestioned  in  former  suit  is  concluded  in  later,  p.  126. 

Distinguished  in  Harrison  v.  Farmers*  Loan,  etc.,  Oo.,  94  Fed. 
T29,  holding,  where  decree  of  dismissal  is  erroneous.  It  will  be 
modified  on  appeal,  though  complainant  does  not  urge  error. 

Circuit  Court  has  jurisdiction  of  suit  between  aliens  to  Impeach 
decree  in  former  suit  in  same  circuit,  p.  126. 

Distinguished  in  Braithwaite  v.  Jordan,  5  N.  Dak.  220,  65  N.  W. 
709,  31  L.  R.  A.  249,  holding  Federal  court  of  North  Dakota  has 
not  exclusive  jurisdiction  over  suit  on  bond  given  in  admiralty  suit 
hi  territorial  court 

Miscellaneous.— Cited  in  Lacassagne  ▼.  Abraham,  51  La.  Ann. 
843,  25  So.  442,  involving  same  facts. 

144  U.  S.  126-130,  86  L.  871,  TRIPP  ▼.  SANTA  ROSA  8TBBST 
R.  R. 
Api>6al.—  Service  of  citation  by  deposit  of  copy  addresssd  ts  at- 
torney in  post-oiBce  is  Insuflaclent,  p.  129. 

Api>eaL— Citation  may  be  waived  by  appearance  or  any  act 
acknowledging  notice,  but  It  must  be  personal,  p.  129. 

Approved  in  Andrews  v.  National,  etc..  Pipe  Works,  77  Fed.  77S. 
46  U.S.  App.  619,  36  L.  R.  A.  168,  and  n.,  general  acceptance  ^ 
attorney  of  record  for  all  parties  valid,  though  only  signs  as  soUd* 
tor  for  some;  Neuberger  v.  Boyce,  29  Or.  461,  45  Pac.  909,  vnder 
I  531,  Oregon  code,  service  of  notice  on  attorney,  temporarily  in 
county  of  trial,  is  valid;  Davis  v.  Wakelee,  156  U.  S.  684,  89  L 
583,  15  S.  Ct.  556,  and  Farmers*  Loan,  etc.,  Co.  t.  Chicago,  ete^ 
R.  Co.,  78  Fed.  817,  34  U.  S.  App.  626,  obiter. 

AppeaL— Service  by  leaving  copy  of  citation  at  defaidaafi 
dwelling,  with  adult  member  of  family,  to  sufflcient,  p.  129. 

Courts.— State  decision,  dismissing  appeal  from  refusal  to  ssl 
aside  judgment.  Involves  no  Federal  question,  p.  189, 
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B.  130-132,  86  K  873,  HALB7  t.  BEKEZB. 
ma*  Oourt  will  dlamlu  writ  to  State  oonrt  wben  dedahm 
I  groond  iDdependent  of  Federal  rlgbt,  p.  182. 
vTod  In  NasliTllla,  ete..  By.  t.  Taylor,  88  Ted.  ITS,  foDow- 

.    B.    188-U6,    86   L.   877.    SOUTHERN    KANSAS    ET.    f. 

onder  act  granting  railroad  righta  tluvngb 
7nlted  Statee  Uwe,  p.  186. 
Ictlon  extends  to  all  cases  In  law  and  sqnl^ 
tates  laws,  p.  188. 

.  878,  DILLHAN  r.  HA8TINOS. 

—  Agent,  agreeing  to  accoont  lor  interest, 
rate  epeclfled  Is  nsnrloas,  p.  139. 

ina,  etc.,  R.  Corp.  t.  Boston,  ete^  B.  Cotpb 
pp.  CO,  nnder  fscts. 

—  TniBt  relHtloD  Is  crested  where  principal 
it  to  losn,  p.  ISS. 

HarrlGon,  7  N.  Mez.  876,  41  Fac.  E131,  hold- 
tta  of  wife,  taking  poaaesslon  of  funds  of 
as  administratrix,  liable  pereonally. 

—  Agenfs  executor  Is  chargeable  only  wltb 
f  agreem^it  or  sbowtng  tbat  more  was  re- 

jdpal  and  sgcmt.—  Agent  ahonld  be  credited  with  taxes  only 
iwtng  that  they  were  paid  for  principal,  p,  141. 

8.  142-164.  36  L.  880,  BEDON  t.  DAVIH. 
pnent.—  One  claiming  land,  throttgb  parent  and  grandparent 
sd  by  Judgment  against  them,  p.  162. 

ro*ed  m  Sbeffleld,  etc..  By.  t.  Newman,  77  red.  794.  41  V~ 
K  766,  applying  principle  and  holding  decree  of  sale  of  prop- 
ibject  to  outstanding  certltlcAtes  not  binding  on  parties  bold- 
Qcnrrent  Uens  and  not  party  to  formei  suit. 
Cinent  determining  title  does  not  bind  one  not  party  or  prlvT 
:1m,  p.  IBS. 

6  L.  884.  UNITED  STATES  t.  BUDD. 

[ear,  nneqnlvocal  proof  of  fraud  or  mistake  l» 

it  cancelling  patent  p.  161. 

la  T.  Shaw,  70  Fed.  294,  following  rale;  Unlte4< 

Co„  167  U.  S.  240,  42  L.  164.  IT  a  Ct.  810.  ap- 

y  gOTttument  to  set  aside  patent  for  Inventioa;. 


IW  Note*  on  v.  a.  Beporti.  144  D.  S.  ITS-in 

DlaUnsnished  In  DEUer  r.  Hawley,  SI  Fed.  688.  48  U.  S.  App. 
47<,  upon  facti. 

144  n.  B.  lTS-197.  86  I^  890,  BRBrHAM  T.  QEBHAN-AHBJBIOAM 
BANE. 

Xonlelp&llty'a  charter  power  to  borrow  money  does  not  coa- 
tem^Kte  Issue  of  negotiable  bonds,  p.  ISl. 

ApproTed  tn  Ashnelot  Nat  Bank  t.  School  Dlst.  66  Fed.  199,  12 
U.  S.  App.  340,  roUowlDK  rale  In  school  bonds  nnd«  KebrsBka  act 
of  FebruBTj,  1868;  I^ebman  v.  Sen  Diego,  83  Fed.  670,  671,  48  V. 
8.  App.  684,  6S6,  affirming  73  Fed.  1(K,  toliowiag  rule  In  case  of 
bonds  Issned  under  Culifomla  statote;  Parr  t.  Grand  Rapids,  112 
Mich.  102,  70  N,  W,  412,  following  rule  In  constmctfon  of  Grand 
Rapids  cbarter;  Com  mi  bbI  oners  t.  Call,  123  N.  0.  312,  31  S.  SI.  483, 44 
L.  E.  A.  253,  following  rule  In  constmctlon  of  act  of  1882  ot  North 
Carolina  permitting  conntles  to  subscribe  to  railroad  stoek;  Vlllsge 
oC  OanawkB  t.  Graves,  82  Fed.  572,  DT3,  53  U.  S.  App.  460,  holding 
Illinois  act  of  Febmary.  1S6S,  authorizing  Issuance  of  bonds  to 
■atlB^  prior  indebtedness  r^ers  to  cities  tben  Incorporated;  Btste 
▼.  Uajor,  49  La.  Ann.  1768,  22  So.  1012  (see  dissenting  opinion  In 
49  La.  Ann.  1779,  22  So.  758).  holding,  under  Louisiana  act  No.  90 
(1896),  general  assembly,  municipality  not  authorized  to  Issue 
negotiable  bonds;  German,  etc.,  Sav,  Bank  v.  Spokane,  17  Wash. 
834,  49  Pac  648.  38  L.  B.  A.  264,  holding  city  not  responsible  on 
warrants  for  Improrements  made  under  contract  to  provide  as- 
sesaments  when  assessments  not  made  b;  council;  Atchison  Board 
of  EdueatJon  v.  De  Kay,  148  TJ.  S.  601,  37  L.  677,  13  S.  Ct  710, 
holding  power  of  mnnlelpallty  to  Issoe  interest-bearing  bonds  is 
power  to  attach  interest  coupons  thereto;  Cadillac  v,  Woonsocfeet 
Inst.,  etc.,  58  Fed.  938,  16  U.  S.  App.  546,  holding  Micblgan  sUtute, 
I  2717,  glTcfl  power  to  Iseue  negotiable  bonds;  Ashley  r.  Board  of 
Suprs..  60  Fed.  67,  16  U.  S.  App.  666,  holding  statutory  authority 
to  Issue  and  market  long  time  Interest-bearing  bonds  authorizes 
Iseoance  ot  negotlsble  bonds;  West  Plains  Twp.  t.  Sage,  69  Fed. 
M8,  061.  32  U.  S.  App.  726.  holding  municipality  may  Issue  nego- 
tiable bonds  nnder  Kansas  laws  of  1879.  chap.  50:  German  Ins. 
Co.  T.  Manning,  78  Fed.  906,  908.  910,  holding  nnder  lows  code. 
I  TiOO,  as  construed  by  State  court,  municipality  may  Issne  nego- 
tiable bonds;  Huron  t.  Second  Ward  Sav.  Bank,  86  Fed.  280,  281. 
67  TT.  8.  App.  608,  holding  power  to  borrow  money  and  Issue  bonds 
for  all  municipal  purposes.  Includes  power  to  Issue  bonds  to  refund 
municipal  Indebtedness;  Thomas  v.  Grand  Junction,  13  Colo.  App. 
92,  56  Pac.  670,  holding  municipality  authorized  to  Issue  txinds  baa 
power  to  sell  them;  Klamath  Falls  v.  Saebs,  36  Or.  337,  339,  341. 
T6  Am.  St  Rep.  504,  505,  607,  57  Pac.  383,  334,  charter  authorizing 
debts  for  spectllc  purpose,  beyond  limits  prescribed  by  charter,  an- 
tfaorlzes  Issuance  for  such  purposes  of  negotiable  bonds;  Austin  t. 
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Nalle,  8D  Tck.  644,  22  8.  W.  674,  tioldlng  i  2,  ehAitv  of  AoeUn,  la- 
ttuwlses  iBBnancc  of  negotiable  iMKidfl. 

Hunlcipal  corpora ttons.— Doubt  aa  to  exlBtence  of  >attiorlt7  t» 
mne  bonda  shoold  be  resolTCd  against  existence,  p.  182. 

Approved  In  Coffin  t.  Bo&rd  of  Commra.,  G7  Fed.  141,  12  U.  tS. 
App.  662,  following  rule;  Batlibone  v.  Board  of  Commra.,  73  Fed. 
899,  following  mie  nnder  act  of  Kansas  of  Febmarr,  1886;  Coffin 
T.  Indianapolis,  69  Fed.  227,  holding  power  to  iMne  bonds  to  re- 
place money  need  In  pacing  prior  bonds  not  conferred  by  grant  t* 
IsBuo  remndlng  bonds;  BBtbbone  ▼.  Hopper.  57  Kan.  200.  40  P«c 
613.  34  L.  R.  A.  678,  holding  chapter  00,  Kansas  Uws  of  1879,  ao- 
thorlaea  mnnlctpalitlea  to  iBsne  negotiable  bonds;  State  t.  Kansaa 
City,  60  Kan.  020.  07  Fac.  120,  under  Kansas  laws  dtlea  ot  first 
dasB  cannot  tasae  bonds  lor  pnblic  Improrements  wltbont  clMtlons; 
CommlselonerB  t.  Call,  123  N.  C.  326,  31  8.  B.  4S7,  44  L.  R.  A.  207, 
boldlng  North  Carolina  code,  authorising  conn^  snbacrfptlona  t* 
aid  completion  of  railroad,  does  not  include  railroads  commenced 
before  adoption'  of  Conatltntlon;  dissenting  opinion  In  West  Plalna 
Twp.  T.  Sage,  68  Fed.  902,  907,  82  U.  8.  App.  720,  majority  holding 
municipality  may  tssne  negotiable  bonds  under  Kansas  lawa  ef 
1879,  chap.  60. 

Knnidpal  officers  cannot  Isane  bonds,  redeemable  1b  ten  years, 
under  ordinance  giving  right  to  redeem  In  flre,  p.  188. 

Approved  In  Bamnm  t.  Okolona,  148  V.  8.  896.  37  L.  497,  13  B. 
OL  639.  applying  principle  to  town  bonds,  iMaed  under  Hlaalaalpiri 
statute,  March.  1871,  running  more  tban  ten  yearn.  Bee  61  Am. 
Bt  Rep.  861.  note. 

Hnnicipat  charter  proTislou  that  "  bonds  shall  not  be  subject  te 
tax."  cannot  validate  illegal  bonds,  p.  188. 

AppiOTed  In  Atlantic  Trust  Co.  t.  Town  of  Darlington,  OS  Fed. 
81,  obiter. 

Hnnlclpal  bonds  unlawfully  Issued,  and  conpona  theretf,  ar« 
Told  in  any  hands,  p.  ISS, 

DistlDgulBhed  tn  EvanSTllle  T.  Woodbury,  60  Fed.  720,  18  U.  B. 
App.  614,  holding  under  act  of  Indiana  of  1847,  HvansTUIe  may  t» 
■ne  bonds  for  money  borrowed;  German  Ina.  Co.  t.  Mannim,  n 
Fed.  903,  904,  906,  holding,  under  Iowa  code,  I  000,  as  emistmed  liy 
State  court,  municipality  may  isBue  negotiable  bonda;  Heel 
T.  CommlBBloners  of  Cowley  Co„  82  Fed.  719,  holding  recitals  li 
bonds  of  proceedings  taken  npon  Issue  estops  mnnlcipallty  u 
against  innocent  purchaser  from  proving  thetr  falsity. 

144  V.  8.  197,  86  L.  408,  BICB  t.  SANGER. 

■aprerae  Court  cannot  review  Jndgment  ot  State 
mnandlng  canse  for  fnrtber  proceedings,  p.  UT. 
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ApimiTed  In  Mugber  y.  Minnesota,  etc.,  tllg.  Co„  145  U.  S.  611, 

36  L.  836,  12  S.  Ct  ST7,  Brown  v.  Baxter,  146  V.  S.  620,  S6  L.  IIOT, 

13  S.  CL  261,  Werner  v.  Charleston,  161  V.  8.  361,  38  L.  192,  14  B. 

Ct.   8Se,   Union,  etc.,  Life  Ins.  Go.  t.  KtrcboS,  160  V.  S.  87B,  40 

U  463,  16  S.  Ct  320,  Great  Western  Tel.  Co.  t.  Burnham,  182  U. 

8.  843,  40  L.  993,  16  S.  CL  S61,  and  MacLeod  t.  Graven,  79  Fed. 

1  following  rule;  Chicago,  etc.,  Ry.  v.  0»- 

U  1003.  13  S.  Ct  282.  holding  decision  of 

I  remanding  cause  for  fnrtber  proceedings 

irable  In  Supreme  Court;  Hume  v.  Bowie, 

13  8.  Ct  684,  holding  order  to  set  aside 

'  trial  not  final  Judgment;  Clark  t.  Kansas 

19  S.  Ct  208,  209,  holding  OTerruling  of 

aw,  permitting  amendment  not  final  Jndg 

403,   SHERMAN  v.  GRINNELL. 

that  attomer  cannot  denj  ralldllr  of  pay- 

r  autbor1t7  to  collect  Involves  no  Federal 

V.  Grinnell.  IRQ  N.  T.  S7,  68  N.  E.  676, 
ite  court  Judgment  cannot  be  qUflSUoned 
nte  where  Federal  court  decides  no  Fed- 

CouTtB.—  Nor  doea  admission  of  Federal  award  in  evidence,  p.  202. 

144  U.  8.  202-20S.  86  L.  406,  COLOMBIA  E.  B.  T.  HAWTHORNS. 

Trial.—  Defendant's  request  for  ruling,  that  on  evidence  plaintiff 
cannot  recover,  must  be  made  before  bis  own  evidence  presented, 
p.  206. 

Approved  lo  Bogk  v.  Gaaeert  149  D.  S.  28,  87  L.  634.  IS  B.  Ct 
740,  Chicago,  etc.,  R7.  v.  Lowell,  161  U.  8.  221,  88  L.  137,  14  8. 
Ct  286,  TTnlon  Pac.  Ry.  v.  Daniels.  162  U.  8.  688,  38  K  600,  14  S. 
Ct  757,  Union  Pac.  By.  v.  Callaghan,  181  U.  8.  95.  40  L.  629,  16 
8.  Ct  494,  Southern  Pac.  Co.  v.  Hamilton,  54  Fed.  471,  7  V.  3. 
Aro.  e2B,  Walker  t.  Windsor  :Net  Bank,  06  Fed.  78.  5  U.  S,  App. 
123,  German  Ina.  Co.  v.  Frederick,  68  Fed.  148.  19  U.  B.  App.  24, 
Alexandria  v.  Stabler,  60  Fed.  689,  4  U.  8.  App.  824,  Atchison,  etc, 
R.  Co.  V.  Myers,  63  Fed.  796.  24  U.  8.  App.  296,  Western  Union  Td. 
Co.  T.  Tbom,  64  Fed.  290,  28  U.  S.  App.  123,  MacLeod  t.  Qravoi, 
73  Fed.  629.  43  U.  8.  App.  129.  Union,  etc..  Surety  Co.  r.  Scbwerin, 
80  Fed.  639,  42  U.  B.  App.  614.  Chicago,  etc.,  Ry.  v.  Eealy.  86  Fed. 
248,  67  U.  &  App.  618,  LonlsvUle.  etc.,  Ry.  v.  Bendrlcks.  18  Ind. 
App.  13,  40  N.  B.  83,  and  Thompson  v.  Avery,  11  Utah.  223,  39  Pac. 
8S1,  all  following  rule;  Campbell  v.  HaverliUl,  156  D.  B.  S12,  89 
L.  281,  16  8.  Ct  21'',  party  excepting  to  ruling  as  to  proper  parties 
to  carry  on  suit  waives  error  by  proceeding;  Lincoln  v.  Bun  Vapor 
Vol  XII -11 
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1«  T7.  S.  211-224,  86  L,  409.  GLABPELL  v.  NORTHBEN  PAtt 
R.  B. 
BemoTaL—  Cues,  penClng  at  Ume  territory  admitted,  may  b*  n- 
moTed  If  of  Federal  character,  p.  219. 

Approred  In  Uoited  States  r.  JahD,  155  V.  S.  US,  116.  89  I*  90. 
1*  B.  Ot  41,  42,  holding  CiTcnlt  Court  of  Appeals  baa  aDtbodty  to 
iedlctlon  of  Glrcnlt  Conrt,  thongb  tbat 
vvlt  Ooort. 

e  North  Dakota  did  not  contemplate  r«- 
inal  Judgment  rendered,  p.  220. 
ic.  R.  R.  T.  Holmes,  155  U.  S.  140,  89  L. 
Federal  Supreme  Conrt  cannot  review 
at,  transferred  to  State  court  from  ter- 
i;  HerchantB*  Nat  Bank  t,  Bralthwalte, 
n.  St.  Rep.  655,  flS7,  76  N.  W.  245,  246, 
baa  power  to  issue  executions  on  Jndg- 

to  extend  time  for  settling  bllla  la  not 
le  discretion,  p.  222. 

T.  Anderson,  160  D.  S.  168,  37  L.  1087.  14 
pance  of  bill  of  exceptions  not  seasonable 
etc.,  R.  Co,  T.  M'Gee,  60  Fed.  907,  8  O.  8. 
□o  bill  of  exceptions  signed  by  Jndge  dnr- 
0  extension  entered,  certificate  executed  af- 
tw  term  not  ayailable. 

144  U.  B.  224-238,  36  L.  414,  POPE  MFG.  CO.  t.  GORMULLT. 

Coutncta  against  public  policy  are  sncb  aa  are  detrimental  to 
pnbllc  Interest  at  time  executed,  p.  233. 

Approred  In  Hartford  Ins.  Co.  v.  Cblcaga  etc,  Ry.,  176  D.  8. 
106,  20  8.  Ct  39,  upholding  contract  of  lease  witb  clause  absolving 
railroad  from  damages  from  fire,  tbongh  statute  made  It  liable; 
Van  Cott  T.  Pratt,  11  Utah,  213.  89  Pac.  828,  holding  statutory 
exemption  of  municipality  from  garnishment  cannot  be  waived. 

Contract  not  to  make  defense  to  any  of  fifty  causes  of  action  la 
void  as  against  pnbllc  policy,  p.  236. 

Approved  In  Heaton,  etc..  Fastener  Co.  v.  Bureka  Specialty  Co., 
6D  Fed.  621,  refusing  Injunction  against  selling  staples  to  license* 
of  patent  operating  under  contract  to  use  only  certain  Maples. 

Spedflo  performance  of  oppressive,  onconsclonable  or  tnlqnltons 
contracts  should  be  denied,  p.  236. 

Approved  In  Dalzell  v.  Dueber  Mfg.  Co.,  140  U.  8.  32S,  87  L.  764, 
IS  8.  Ct.  889,  denying  specific  performance  of  agreement  to  secure 
letters -patent  to  employer  for  Invention  of  employee;  Heaton,  etc.. 
Fastener  Co.  v.  Eureka  Specialty  Co.,  06  Fed.  622,  refusing  lujnnc- 
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Qon  aKBlDBt  eelUng  staples  to  licensee  of  patent  operatliif  nndv 
contract  to  use  only  certain  staples;  Walte  ▼.  O'Non,  TZ  Ted.  Wt, 
refusing  specific  performance  of  lease  of  wbarf  landing  wtOt  re- 
pair clause  where  land  washed  awaj  bj  flood. 

Spodflo  performance  Is  not  Of  absolute  right,  but  reati  Id  mvJ 
discretion  of  court,  p.  237, 

ApproTed  In  Lelceeter  Piano  Oo.  t.  Front  Royal,  etc  Imp.  Co, 
66  Fed.  201,  8  TT.  S.  App.  374,  denying  specific  performance  of  cos- 
tract  to  donate  land  to  factory  vhae  contract  Induced  by  false 
repreeentaUons  of  facts;  NoTadi.  etc..  Syndicate  t.  National  Nlckd 
Co..  06  Fed.  154,  parUatly  enforcing  contract  cresting  lien  on  min- 
ing property  for  money  adTSnced  to  erect  reduction  works,  where 
works  not  sncceesful  and  abandoned. 

Spedflo  performance  of  contract  by  licensee  not  to  ate  nrtali 
machines  or  dispute  validity  of  patents,  refused,  p.  238. 

Approved  In  Mndgett  t.  Thomas,  6S  Fed.  849,  llcensea  npodlatlBg 
license  not  estopped  from  denying  Inraltdity  of  patent  In  salt  tor 
royaltlee.  See  68  Am.  St.  Eep.  761,  note^  collecting  cases  on  spedflc 
performance. 

Distinguished  In  Philadelphia,  etc.,  Supply  Co.  t.  DaTls.  etc  Hfg 
Co.,  T7  Fed.  ^S2,  holding  stlpntatlon  by  licensee  of  patent  not  M 
question  ralldl^  of  patent  valid,  and  estops  llceusee  In  Infringe- 
ment suit. 

14D  U.  S.  2S8,  36  L.  419,  POPS  MFQ.  CO.  t.  OORMITUiT.  BTC 
MFG.  CO. 

See  preceding  and  following  cases. 

144  U.  S.  2S8-248,  36  U  CO,  POPE  HFO.  OO.  T.  OORinTU'T. 
BTC,  MFG.  CO. 

Patenta  for  bicycle-saddle  and  other  attachments  held,  tai  view 
rf  state  of  art,  not  Infringed,  p.  240. 

Approved  In  Dederiek  t.  Gardner,  GO  Fed.  100,  btdding  G«ht 
hay-baler  patent  not  Infringed  by  Ertel  patent;  Newaik.  efc.  Ma- 
terial Co.  T.  Wllmot,  etc..  Hfg.  Co.,  60  Fed.  61T,  holding  patMit  Ms. 
413,644,  for  protector  of  watches  against  magnetism,  void  for  wast 
of  inTentKoi  in  view  of  prior  art;  Campbell,  etc  Mfg.  Co.  t.  Du- 
plex, etc  Preea  Co.,  86  Fed.  838.  construing  Stonemetx  patent  Ne. 
itT6,0B3  for  web-prlntlng  machine  and  holding  not  Infringed. 

144  U.  S.  24S-2S4,  86  L.  428,  FOFB  MFG.  CO.  T.  OOBUIILLT. 

ETC..  MFG.  CO. 

FatBBtea  cannot  split  up  patent  Into  claims  and  vest  title  la  as 
many  persons  as  there  are  claims,  p.  260. 

Approved  In  Rnssdl  v.  Kern,  68  Fed.  388,  381  koldlng  aaslga- 
ment  of  patent  excepting  "  two  mill  rights  "  valid,  and  autlMdaM 
snlts  for  Infringement  by  assignee. 
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Patents.—  In  order  to  allow  assignee  to  Bue,  asetgnment  must 
convey  entire  and  nnquallfied  monopolj',  p.  250.   . 

Approred  in  Paving,  etc.,  Co.  v.  Prather,  68  Mo.  App.  490.  hold- 
lag  claim  for  royalties  surrlTea  vrhere  use  ot  patented  proceM 
eranted  for  term  of  yean  under  covenant  tbat  royaldea  would 
amount  to  stipulated  snm. 

PKtenta—  Essentials  of  assignment,  anfflclent  to  allow  ault  by 
assignee,  stated,  p-  SSL 

Approved  tn  Jvtob,  etc.,  Dnderwear  Co.  v.  Fleece,  etc.,  Under- 
wear Co.,  80  rrd.  624,  and  Van  Orden  t.  Mayor,  etc,  67  Fed.  333, 
holding  non-Jr.i:ider  of  all  part  owners  of  patent  as  plalntllfs  may 
ho  taken  fiflvrmtage  of  by  demnirer. 

Patent  f  jt  tftcycle-aaddle  held.  In  Tlew  of  >tat«  of  art,  not  In- 
fringed, p.  2SS. 

Approved  In  Dederick  r.  Gardner,  60  Fed.  100,  holding  patent  No. 
232.400,  for  hay-preM  not  Infringed;  Campbell,  etc.,  Mfg.  Co.  v. 
Dnplez,  etc..  Prees  Co.,  86  Fed.  334,  holding  patent  No.  376,003, 
tor  web-prlnting  machloe,  not  Infringed. 

DiBtlngutBhed  In  Overman  Wheel  Co.  v.  GutUb,  B3  Fed.  248,  hold- 
ing patent  No.  329.861,  for  velocipede  pedals,  valid. 

144  D.  S.  2M-260.  3«  L.  426,  POPE  MFG.  CO.  v.  GORMULLT 
MFG.  CO. 

Patent  for  Improvement  In  ball-bearing  device  for  btcyclea  held 
void  for  want  of  novelty,  p.  265. 

Approved  in  Dederick  v.  Gardner,  GO  Fed.  100,  holding  Qerht 
bay-baler  patent  not  Infringed  by  Ertel  patent. 

144  U.  8,  260-2S3,  36  L.  428,  McLANB  v.  KINO. 

Xortgage.— StUt  to  have  plalntlffB  declared  Joint  owners  wtth 
defendant  failed  where  title  obtained  at  torecloenre,  p.  262. 

Not  cited. 

144  O.  S.  263^10.  36  L.  ^9.  LOOAK  v.  UNITBD  STATDB. 

Ooiurtitntlon  Insures  protection  of  dtliien  In  cnetody  of  marshal 
from  lawless  violence,  p.  282. 

Approved  In  In  re  Quarlee.  158  U.  8.  634,  88  L.  1061,  16  8.  Ct 
060.  holding  citizen  has  right  to  Inform  United  States  marshal  of 
violation  of  revenue  laws;  United  States  v.  Patrick,  64  Fed.  34D, 
opholdlng  indictmoit  for  conspiracy  and  mnrder  against  persons 
killing  revenue  officers. 

^dictment—  Motion  to  quash  Is  ordinarily  addressed  to  discre- 
tion, but  in  Texas  la  equivalent  to  demurrer,  p.  282. 

Approved  In  Dnrl&ud  v.  United  States,  161  U.  8.  814,  40  L.  Tit, 
16  B.  Gt  611,  and  Fndleman  v.  United  States,  86  Fed.  458.  S7  U.  8. 
App.  6,  following  role;  United  States  v.  Patrick,  SS  Fed.  3S6,  bold- 
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Ing,  In  Indictment  for  coosplracj  nnder  R.  S.,  ||  S60S,  ESBOD,  UU^w 
ship  Ot  pardea  conspired  against  most  be  Kverred. 

1Tnit«d  Btatss.— In  ezerclBing  general  power,  Congress  mmj  hi 
any  means  consistent  with  Constitution,  p.  2S3. 

Approved  In  Fong  Yne  Ting  t.  United  States,  149  U.  S.  7U,  ST 
L.  918.  13  S.  Gt  1022.  holding  "Chinese  certificate  act"  of  IU7. 
1S92,  cbsp.  60,  coDstltntlonal. 

Criminal  law."  Congress  may  provide  for  punishment  of  almm 
against  government,  regardless  of  place,  p.  283. 

Approved  In  Todd  v.  United  SUtes,  IKS  U.  S.  2B4,  3B  L.  063,  U 
S.  Ct  891,  obiter. 

Criminal  law.—  One  arrested  and  held  nnder  law  pnnlshlog 
crime  against  government  Is  not  subject  to  State  process,  p.  384 

Approved  In  In  re  Debs,  ISS  U.  8.  STB,  89  L.  1101,  IS  B.  Ot  BH 
applying  principle  to  obstruction  of  Interstate  commerce  and  canr- 
Ing  of  malls. 

Oonatitntlonal  rights  may  be  protected  or  enforced  by  any  meaM 
deemed  by  It  appropriate,  p.  298. 

Approved  In  In  re  Qnarles,  IBS  U.  S.  C>3S,  39  L.  1081,  15  8.  Ct 

960,  holding  cltleen  has  right  to  Inform  United  SUtes  marshal  «< 
violation  of  reTenoe  laws;  United  States  v.  Patrick.  M  FeA.  3G0, 
361,  npholding  indictment  for  conspiracy  and  mnrder  under  B.  B. 
I  6509,  against  persons  killing  revenue  offlcen;  Qreen  v.  ElbHl 
63  Fed.  309.  27  U.  S.  App.  32S,  denying  Federal  Jurisdiction  ovcc 
damage  suit  for  disbarment  from  State  court,  though  caused  by 
statements  In  Federal  conrt. 

Oonstltatlonal  right  of  marshal's  prisoner  to  protection  arises 
from  creation  by  Consdtntlon  of  national  goverammt,  p.  S91. 
Approved  In  In  re  Qnaries,  158  U.  8.  536,  39  L.  1081,  IS  S.  CL 

961,  holding  citizen  has  right  to  Inform  United  States  marshal  of 
vlolatlan  of  revenue  laws;  United  States  v.  Patrick,  54  Fed.  3^. 
upholding  Indictment  for  conspiracy  and  mnrder  against  peneet 
kllllDg  revenue  ofDcen. 

Criminal  law.—  Several  indictments  against  same  peraon  far  cm- 
nected  acts  may  be  consolidated  for  trial,  p.  296. 

Approved  In  Pointer  v.  United  States.  IBl  U.  8.  401,  88  L.  2U. 
14  S.  Gt  412,  Buckim  v.  United  States,  169  U.  B.  68B.  40  L.  3M 
16  S.  OL  184.  and  Haynes  v.  United  States,  »  N.  Uex.  626,  BO  Pae- 
284,  all  following  rule;  Howard  v.  United  States,  76  Fed.  OCT,  tf 
U.  B.  App.  67S,  34  L.  B.  A.  617,  and  n.,  holding  action  of  court  b 
consolldatinK  iBdlctmeots  not  attackable  on  habeas  corpos. 

Criminal  law.— Grand  Jury  for  northern  district  of  Texas  o>W 
indW  for  offenses  committed  asywbne  In  district,  p.  297. 

Appiwred  In  Barrett  v.  United  Sutes,  169  U.  B.  221,  «  L  Oi 
18  S.  Ct.  329.  applying  principle:  Post  v.  United  States.  ISl  Tl.  & 
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BSB.  40  Xi.  SIT,  IS  8.  Gt  613,  boldins.  under  act  of  July,  1894,  cbap. 
122,  DlBtiict  Court  hu  no  jorisdlctlon  of  tndlctment  brought  In  on* 
dlTlalm  for  offense  In  anottier,  before  Its  passage;  United  States 
Y.  Eeasel.  63  Fed.  434,  435,  foUowlng  rule  nnder  26  Stat,  767.  aa 
to  place  of  trial;  Tbe  L.  B.  s:„  88  Fed.  295,  constroliig  act  at  Feb- 
nuu7,  1887,  dlTldlng  western  district  of  Miseonrl,  and  holding 
court  Umlted  In  Jurisdiction  to  extent  of  territory. 

Oilinliud  law. —  Accused  fa  not  placed  in  Jeopardy  where  court 
-ezwclelng  discretion  discharges  Jury,  p.  297. 

Ai^roved  In  Thompson  t.  United  Statea,  IBS  U.  S.  274,  39  L.  IW. 
IB  S.  Ot.  74,  holding  discharge  of  Jury  when  found  that  one  Jury- 
le  witness  examined,  not  once  In  Jeotiardy; 
87  Fed.  177,  holding  not  once  In  jeopardT 
for  dlsgnallflcatlon  of  one  Juror,  though 
eed  with  eleven  Jnrors;  Anderson  r.  States 
and  State  t.  Stephenson,  54  B.  C.  238,  32 
dismissal  of  Jury  tor  failure  to  agree  not 

clentloas  templet  agalnet  death  penaltr, 
remmeDt,  p.  298. 

CooTta.—  SecUon  858,  R.  8.,  adoptlag  State  laws  as  t«  compotencj 
of  witneesea,  IB  Inapplicable  In  criminal  trial,  p.  299. 

Approred  tn  St  Clair  t.  United  SUtes.  154  U.  8.  164,  88  L.  »*S, 
14  S.  Ot  1010,  holding  California  code,  requiring  excc^itlouB  t» 
cbargea  to  ba  made  while  Jury  at  bar,  does  not  control  In  criminal 
case  In  Federal  court;  United  States  v.  Hall,  DS  Fed.  353,  holding 
person  pardoned  by  act  of  legislature  competent  witness  in  crimi- 
nal case  tn  Federal  court;  Consumera,  etc.,  Oil  Co.  v.  Asbbnm,  81 
Fed.  334,  62  V,  8.  App.  262,  holding  Federal  court  will  not  follow 
State  statute  dispensing  with  talcing  exceptlona  to  charge  while 
Jury  at  bar. 

Statntea.—  In  revising  statutes,  change  of  effect  la  not  inferred  In 
absence  of  express  intention,  p.  802. 

Approved  In  United  SUtes  t.  Patterson,  66  Fed.  638,  holding  In- 
dictment, nnder  United  States  statutes  of  1890,  chap.  647,  not  sufQ- 
clently  explicit  U  worda  of  statute  used;  Stokes  t.  United  States, 
60  red.  688,  23  U.  S.  App.  289,  holding,  under  Judiciary  act  of  1881, 
II  6,  6,  conviction  nnder  B.  S.,  {  5480,  reviewable  In  Supreme  Court; 
WerckmelBter  v,  Pierce,  etc.j  Mfg.  Co.,  .63  Fed.  464,  holding,  nndw 
B.  8.,  I  4962,  words  "entered  according,"  etc.,  should  be  Inscribed 
DQt  on  copyrighted  painting  but  on  publlcatloD  thereof. 

Witnesses.—  Conviction  and  sentence  cannot  disqualify  one  aa 
witness  beyond  State  where  Judgment  rendered,  p.  303. 

Approved  in  Baltimore,  etc.,  B.  Co.  v.  Bambo,  59  Fed.  78,  79,  16 
D.  8.  App.  277,  holding  conviction  of  crime  relevant  to  Impeach 
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credibility  of  witness  In  Oblo,  tbougb  no  express  statute;  MIsMori 
etc.,  B.J.  y.  De  Bert,  21  Tex.  Civ.  App.  702,  53  8.  W.  593,  holding 
In  dTtl  action,  witness  not  discredited  becanse  conrleted  of  fdoiq 
In  other  State;  Hnntlngton  v.  AttriU,  14a  V.  8.  673,  86  I*  1130.  t 
8.  Ct  230,  and  Cnlted  States  t.  Insley.  H  Fed.  223,  12  U.  B.  Apg 
12S,  obiter. 

Witnesaaa.—  Pardon,  although  after  aenteuca  aerred,  remoTCi  dla 
qnaliacation  to  testify,  p.  SOS. 

Approved  In  United  Statea  v.  Hall,  58  Fed.  854,  356,  boldlng  pea 
son  pardoned  by  act  of  legislature  competent  wltnesa  In  fxtmloa 
case  In  Federal  conrt. 

Criminal  law.—  Section  1033,  R.  8.,  entitling  accused  to  copy  « 
Indictment,  except  for  treason,  ta  mandatory,  p.  304. 

Approved  In  Hickory  t.  United  Statea,  151  U.  S.  308,  38  L.  173 
14  S.  Ct.  336,  following  rule;  Thlede  t.  Utah.  159  V.  B.  S14,  « 
L.  241,  16  8.  CL  94,  holding  principle  not  applicable  to  Utah  tei 
rltorial  court;  Boulter  v.  State,  6  Wyo.  7B,  42  Pac.  610,  holding  bo 
error  to  permit  wltneeaea  to  teatl^  whose  names  not  Indorsed  oi 
information  according  to  statute,  where  record  allent  as  to  fact 
at  time  of  objection. 

Criminal  Iftw. —  Failure  to  fnmlsb  llat  of  wltnesaes  In  captta 
case  Is  not  cured  by  conviction  of  lesser  crime,  p.  S07. 

CmeptratoT's  acts  and  declarations  are  admissible  against  a) 
only  when  made  In  aid  of  conspiracy  pending,  p.  806. 

Approved  In  Brown  t.  United  SUtes.  150  U.  S.  98,  87  Ii.  1013. 1' 
S.  Ct.  30.  following  rule;  Sparf  v.  United  SUtes.  156  U.  8.  66,  31 
L.  346,  IS  8.  CL  276.  applying  principle;  People  v.  McKane,  1« 
N.  T.  470,  38  N.  B.  954,  holding  declaratlona  of  conspirators.  U 
furtherance  of  object,  competent  evidence,  tboagh  not  made  li 
presence  of  accused;  State  v.  Magone,  32  Or.  209.  51  Pac.  4S3,  boM 
Ing  general  objection  to  declarations  of  conspirators,  made  afte 
commission  of  crime,  sufficient. 

144  U.  3.  310-323,  36  L.  446,  UNITED  STATBB  v.  SANGBia 

Statates.—  All  acts  of  Congress,  and  even  Constitution,  ar«  to  k> 
read  in  light  of  common  law,  p.  811. 

Criminal  law.—  At  common  law  writ  of  vr«^  does  not  lie  to  n 
view  criminal  Judgment  In  favor  of  defendant,  p.  818. 

Approved  In  People  v.  Raymond,  18  Colo.  244,  246,  82  Pac  430 
19  L.  B.  A.  660.  and  State  v.  Morrla,  22  UoaL  S,  56  Pac  361,  botl 
following  mle;  Milwaukee  v.  Weles,  93  Wla.  664.  68  N,  W.  390 
following  mle  In  offense  against  city  ordinance;  State  ▼.  Northnp 
13  Mont  530,  S38,  36  Pac  232,  238,  holding  Montana  crloUna 
practice  act,  |  386,  does  not  autborlae  appeal  from  order  grantlnj 
new  trial;  State  v.  Hubbell,  18  Wasb.  484.  SI  Pac  1040.  boldlai 
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Itate  has  no  appeal  rrom  order  dlsmlsslDK  c&ae  after  conclaBton  of 
tm  evidence. 

DlstlDgnlsbed  to  SUts  t.  Lee,  6S  Conn.  277,  48  Am.  St  Bep.  209. 
O  Atl.  1113.  holdfng  Connectlcnt  general  etatntes,  |  1637,  autbor- 
■ea  appeal  br  State  in  nature  of  motion  for  new  trial  after  ac- 
inlttal  by  Jury. 

Supreme  Court's  appellate  Jnrlsdlctlon  restB  wbolly  on  act!  of 
'oflgresB,   p.  319. 

Courta.—  Before  1891  dnmlt  Court  could  certl^  qnestloni  of  law 
o  Supreme  Court,  p.  320. 

Approved  In  The  Peqnete  Babana,  176  U.  S.  684,  20  8.  Ct  293 
(biter. 

Suprame  Court  cannot,  under  act  of  1880,  review  criminal  oi 
labeas  corpus  caaea  from  territorial  Supreme  Court,  p.  320. 

ApproTod  in  Chapman  t.  United  States,  164  V.  S.  448,  41  L.  609, 
17  8.  Gt.  77,  following  rule;  Cross  v.  United  States,  14S  D.  8.  574. 
»  L.  822,  12  S.  Ct  843.  bolding,  under  2S  Stat  6S5,  cbap.  113,  writ 
>f  error  does  He  from  District  of  Columbia  court  in  criminal  cases; 
[Jnlted  States  t.  Rider,  163  U.  S.  138,  41  L.  103,  16  S.  Ct  98S,  and 
Qonzales  r.  Cunningbam.  164  U.  8.  618,  41  L.  574,  17  8.  Ct  184. 
>blter. 

Oiimlnal  law. —  Section  5.  act  of  1891,  does  not  authorize  govern- 
ment to  ene  ont  writ  of  error  In  criminal  case,  p-  322. 

Approved  In  United  States  v.  Rider,  163  U.  a  136,  41  L.  108,  II 
B.  Ot  98S,  bolding,  undn  26  Stat  S26,  certificatee  of  division  of 
D[)lnlon  In  criminal  cases  done  awaj  with;  United  States  v.  Ball, 
163  U.  8.  670.  671.  41  L.  303.  16  S.  Ct  1195,  holding  verdict  of  ac- 
quittal not  objected  to  as  Insufficient  is  bar  to  snbsegnent  indlct- 
i  v.  Hewecker.  164  U.  S.  48,  41  L.  346,  17  S. 
ir  26  Stat  826,  certificates  of  dlTlsion  In  crlml- 
granted  at  request  of  either  partj;  Virginia  v. 
37  L.  392,  13  8.  Ct.  542  (dissenting  opinion  In 
es,  156  n.  S.  176^  39  L.  387,  16  S.  Ct  321),  Wll- 
tes,  168  D.  8.  389,  42  L.  612,  IS  8.  Ct  94.  and 
d.  214,  obiter. 
iBdted  In  Cross  t.  Burke,  146  D.  S.  87.  86  L. 
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Criminal  law.—  Defendant  failing  to  object  to  defect  In  complaint 
In  lower  court  waives  objection,  p.  327. 

Courta.—  Defect  In  criminal  complaint  InvolTes  no  Federal  qn«a- 
tlOD,  p.  827. 

Conrta.— Question  of  consolidation  of  offenses  in  one  complaint 
Is  purely  matter  of  State  practice,  p.  327. 


144  V.  8.  571-SM  Notes  on  U.  S.  Beporte. 

Supmoe  Coort  wfll  not  coDBtdcr  as  FedN«l  qnestloB  awl  ■ 
nmiBQal  pnntsbment  not  assigned  «a  error  or  snggestM  tn  W 
p.  3S1. 

DlBtlngnlflbed  to  PoUock  v.  Farmera,  etc^  Traat  Oa,  1ST  U. 
604,  39  L.  827,  16  S.  CL  6S8,  boldlng  income  tax  on  mnnldpa)  bci 
anconatltntlonal. 

Orlmlnal  lav. —  BIgbtb  amendmuit  la  Inapplicable  t*  Btat 
p.  332. 

Approved  In  Sontbem  Exp.  Co.  t.  Commonwealth,  82  Va.  ST, 
S.  E.  811,  41  L.  R.  A.  439,  and  State  t.  HodKaon.  86  VL  106, 
AU.  1090,  both  following  rule. 

DlBtlngDistaed  In  SUte  t.  Wbttaber,  48  La.  Ann.  DSl,  633,  »  I 
4Sd,  3S  K  a.  A.  679;  680,  and  n.,  bedding  paially  for  aermSj-t 
treapasBes  wltbln  one  bour  and  forty  mlnntea,  nnreasonable. 

OonrtB. —  Decision  tbat  consignment,  C.  O.  D.,  of  Intoxlcall 
llqnors  Is  sale,  raises  no  Federal  question,  p.  832. 

Approved  In  Commonwesttb  v.  Hnntl^,  166  Maaa.  240,  80  K. 
1129,  16  t~  B.  A.  843,  holding  Uasaacbusetts  aUtnte«  of  1801,  du 
68,  preventing  deception  In  oleomargarine,  valid. 

Supreme  Court  will  not  review  State  decision  based  oo  groB 
broad  enongb  without  Federal  question,  p.  SS6. 

DieQngulslied  Id  Hodgson  v.  Vermont,  1S8  TJ.  S.  267.  41  L.  « 
18  8.  Gt  81,  upon  facts. 

Appeal.— Under  Vermont  practice  error  muat  appear  affln 
Uvel;  In  exceptions,  p.  337. 

MlsceUaneoua.-  Cited  In  SUte  v.  O'Nell,  «  VL  357,  2»  Aa  V 
gotaallj  In  statement  of  facts. 

144  n.  S.  371-394,  36  L.  469,  THE  BLDE  JACKET. 

Tovage.—  If  mate  Is  competent  fact  tbat  be  bad  no  Bcfnw 
Immaterial  In  collision  case,  p.  889. 

Approved  In  The  Charlotte,  51  Fed.  469,  following  rule;  diaei 
log  opinion  Id  Humboldt,  etc.,  Mfg.  Aasn.  v.  CbrlstopbefMn. 
Fed.  250,  44  TJ.  S.  App.  434.  majority  holding  under  facta  negUsHi 
Imputed  to  tug;  Wilhelmeen  t.  Ludlow,  79  Fed.  981.  boidlag 
vessel  anchors,  without  permissloii  required  by  port  regolatloni,  ■ 
her  fault  If  collided  with  in  daylight;  Tabo  v.  Jordan,  147  K. 
892.  42  N.  E.  193.  holding,  under  B.  S.,  |  4401,  If  pilot  othcrwt 
competent,  tbongb  unlicensed,  vessel  seaworthy. 

Courta.— Where  there  Is  no  bill  of  excepUons  from  terrltofl 
court  only  eofflciency  of  findings  la  renewable,  p.  387. 

Collision.—  Steam-tug  muat  avoid  ship,  and  IMttx  most  ka 
eoone.  p.  388. 

CoUlsloit.^  Absence  of  lookout  is  immaterial  wbera  It  dM  i 
contribute  to  collision,  p.  389. 
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Tvg  need  Blacken,  stop  or  reTena  onlr  irbv*  ap> 
proacb  to  Bb<p  luTolves  risk,  p.  391. 

ntonrfiwi  —  Error  of  tug  In  extremla,  In  not  revuslng,  !•  not 
fault,  p.  39L 

ApproTod  In  The  Iron  Chief,  E3  Fed.  611,  Th»  Now  Xork,  68  Ped. 
609,  Transfer  Nol  8,  58  Fed.  672,  and  Tbo  drcasela,  66  Fed.  IIT,  aU 
of  wlilch  apply  the  principle;  The  Mexico,  78  Fed.  666,  holdins, 
when  faults  of  one  vessel  clear,  eTidence  of  contrlbatory  negll- 
senco  of  other  shonld  be  positive. 

L.  479,  WATEBMAN  ¥.  BANKS. 
t  to  convey   within   one  year,   apon  demaud. 
Mrest,  p.  400. 
CO  of  contract  to  conver  will  be  decreed  Milj 

condition  precedent,  p.  401. 
CO.— Time  Is  of  essence  where  contract  giTW 
mar*  option  to  purchase  on  certain  conditions,  p.  402. 

Approved  In  Cincinnati,  etc..  B.  Co.  t.  Bensley,  61  Fed.  742,  41 
n.  8.  App.  116,  19  L.  B.  A.  800,  following  role  la  contract  to  snb- 
■cribe  to  purchase  of  Isnd  on  condition  of  erection  of  board  of 
trade  bnlldlng  within  certain  time. 

Oon tracts.— Offer  limiting  time  for  acceptance  Is  wlthdrewD  by 
Ncplrstion  ot  time,  p.  402. 

Oontracta.— Nature  of  propert?  Involved  In  contract  to  convey 
may  make  time  of  essence,  p.  403. 

144  D.  8.  407-408,  S6  L.  484,  FOBTBB  v.  BAMKB. 

Adjudged  In  conformity  with  Waterman  v.  Banks,  snpra,  q.  t, 

144  V,  8.  408-434.  86  L.  488,  QRAND  TRUNK  BT.  T.  ITB8. 

Death.—  Michigan  law  allows  do  recovery  for  death  from  Dili- 
gence unless  deceued  left  dependents,  p.  4JS. 

Szoepttons,  bill  of,  shonld  contain  only  soffldeut  evidence  •• 
explain  mllngs,  p.  414. 

Approved  In  Pilchard  v.  Bndd,  78  Fed.  716,  42  IT.  B.  App,  186, 
holding  not  txtOT  for  court  merely  to  certi^  In  bill  et  exceptions 
what  evidence  tended  to  prove  Instead  of  setting  It  ont  In  fnIL 

AppeaL— Fsllure  to  Insist  on  mllDg  and  to  nve  exception  Is 
deemed  waiver  of  objection,  p.  416. 

Approved  In  Flndlay  v.  Parts,  74  Fed.  886,  4S  D.  8.  App.  SSS,  fol- 
lowing rule. 

ExoeptlonB,  bill  ot,  should  set  ont  separately  and  particolaily 
each  error  Intended  to  be  urged,  p.  416. 

HegligeuM.— Qoestioa  la  tot  jury,  nndv  prop«r  Inatruetlona, 
pi  417. 
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App.  31S,  40  8.  W.  540,  Gannce  t.  Gulf,  etc.,  Ry.,  20  Tex.  CIt.  App. 
36.  48  8.  W.  526,  KlmbaU  V.  Frtend.  95  Va.  141,  27  8.  B.  904,  Smith 
r.  Spokane,  16  Waeb.  408,  47  Pac.  889,  Steele  t.  Nortbem  Pac 
Bj..  21  Wash.  290.  57  Pac.  SSS.  and  Ralnce  t.  Chesapeake,  etc, 
Ry..  39  W.  Va.  61.  19  8.  B.  668.  24  L.  R.  A.  220. 

Approved  also  In  Northern  Pac.  R.  Co.  t.  Sullivan,  53  Ped.  221, 
224,   10  U.   8.  App.  473,  holding  question  of  negligence  for  Jury 
when   engineer  blows  whistle  at  crossing  contrary   to  ordlnaace 
and  horse  frightened:  Gulf,  etc..  Ry.  v.  Kills.  54  Fed.  484,  10  V.  8. 
App.  640.  holding  what  ts  ordinary  care  and  what  Is  negligence  In 
particular  case  Is  tor  Jury;  Texas,  etc.,  Ry.  v.  Thompson.  71  Fed. 
536.  30  U.  8.  App.  S49,  holding  request  to  direct  attention  of  Jury 
to  special  circumstasceB  and  surroundings  proper;  Splro  v.  Felton. 
73  Fed.  93,  holding  Federal  court  cannot  set  aside  verdict  because 
against  weight  of  evidence  If  It  could  not  direct  verdict;  Felton  v. 
Splro.  78  Fed.  580,  47  XT.  S.  App.  402.  holding  court  may  set  aside  ver- 
dict when  It  ts  contrary  to  overwhelming  weight  of  evidence,  though 
1  improper  to  direct  verdict;  Travelers'  Ins.  Go. 
ed.  760,  47  TT.  8.  App.  260.  holdlDg  case  caunot 
n  Jury  because  court  believes  there  Is  prepon- 
e  In  favor  of  one  pai-ty;  Sommer  v.  Carbon  HiU 
<9,  59  U.  S.  App.  531,  holding  where  mining  stat- 
t  shall  be  done  to  insure  safety,  duty  of  mastw 
V.  Southern  By,,  92  Fed.  fil,  63  U.  8.  App.  714, 
r  Jury,  as  to  defendant's  negligeiice,  when  plain* 
rtlng  of  train;   Catlett  v.  Railway,  57   Arlt.  468. 
T,  21  8.  W.  1063,  holding  not  negligence  for  rall- 
>ut  to  keep  boys  oft  moving  freight  trains;  St. 
V.  Martin.  61  Ark.  665.  33  S.  W.  1071,  holding 
parly  standing  on  track,  waiting  for  train  on  other  track,  guilty 
of  contributory  negligence  In  law;  Norton  v.  Railroad.  122  N.  C. 
920.  29  S.  B.  802.  holding,  where  no  evidence  of  fact,  contrlbutary 
negligence  not  presumed,  even  In  absence  of  statute  making  It  af- 
firmative defense;  Texas,  etc.,  Ry.  v.  Curlln,  13  Tex.  CIv.  App,  607, 
36  S.  W.  1004.  holding  Instruction  that  negligence  is  failure  to  do 
what  reasonable  and  prudent  person  would  do  under  same  drcuro- 
stances,  correct;  Lowe  v.  Salt  Lake  City,  13  Utah,  Oa  67  Am.  St 
Rep.  712.  44  Pac.  1061,  holding  ctty  liable  where  It  did  not  main- 
tain  light  In  city  hall  yard  and  plaintiff  InJnred;  Butte  v.  Pleasant 
Valley  Coal  Co.,  14  Utah.  286,  47  Pac.  78,  grauting  non-suit;  Reese 
V.  Horgan.  etc.,  Uin.  Co.,  15  Utah.  460.  461,  40  Pac.  S26,  Burgees  v.' 
Salt  Lake  City  R.  R.,  17  Utah,  411.  53  Pac.  1014,  and  EMcken  v. 
Uverpool,  etc  Coal  Co.,  41  W.  Va.  515,  23  S.  E.  582.  all  holding  neg- 
ligence not  abaolnte.   but  relative  to  circumstance  of  time,  place, 
manner  or  person;  dlBsenting  opinion  In  Laclede,  etc.,  Mfg.  Go.  v. 
Hartford,  etc.,  Ins.  Co..  60  Fed.  862.  19  D.  S.  App.  510,  majority 
holding  upon  facts  It  was  proper  to  direct  verdict;  St.  Louis,  etc. 
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B.  Co.  T.  Wbtttle.  74  Fed.  311,  40  U.  S.  App.  23,  majority  b<ddi« 
part?  going  towards  train,  on  dark  nlgbt,  wttbont  walUiic  »  « 
certain  condltione,  gallt^  of  contrlbntoiT  negligence;  Mjtn  r.  CU 
cago,  etc.,  R;.,  05  Fed.  414,  majorltr  bolding  railroad  not  goUt; 
of  negligence  wbere  It  warned  employee  of  danger  and  iia«d  pr« 
cautions  to  avoid  accident. 

Dlatfngolshed  In  St  I<onlB,  etc.,  R.  Co.  t.  Bpeannan,  64  Arfc.  3S1 
42  S.  W.  407,  holding  Instmctlon  tbat  judge  cannot  sopplr  Jnr 
witb  criterion  of  Judgment  as  to  standard  of  reasonable  and  pn 
dent  men,  erroneous. 

lUdlroada.— Running  train  at  forbidden  rate  Is  not  pw  se  neg 
llgence;  Jury  should  view  fact  as  showing  negligence,  p.  41& 

Approved  In  Ceirlllos  Coal  EL  Co.  v.  Deeerant,  9  N.  Uex.  AS,  « 
Pmc  812,  applying  principle  to  case  where  statute  nqoired  ml*a 
to  be  adequately  ventllatedi  Union  Pac.  Ry.  r.  OlUand,  4  Wyo.  40e 
34  Pac.  957,  applying  principle  where  railroad  permitted  gnM,  etc 
to  grow  along  right  of  way,  caualng  On. 

Bailrokd  Is  not  excused  for  negligence  by  mere  compliance  wltl 
statute;  It  must  take  necessary  precautious,  p.  419. 

Approved  In  KowalskI  t.  Chicago,  etc.,  Ry.,  84  Fed.  689,  ant 
Coulter  T.  Railway,  5  N.  Dak.  584,  67  N.  W.  lOSO,  following  r>lt 
Chicago,  etc..  Ry.  v.  Netollcky,  67  Fed.  6n,  32  U.  S.  An>-  ^ 
bolding  not  necessarily  eserclse  of  sufficient  care  to  ring  bells  t»i 
Bound  whistle  at  croaaings;  Bngllsb  t.  Sonthem  Pac.  Co..  13  TTbh 
417,  67  Am.  St.  Eep.  776,  46  Pac.  49,  85  L.  H.  A.  168,  bolding  neg 
llgence  for  railroad  not  to  malntam  flagman  at  crossing  of  nu 
merouB  tracks. 

Bailroeda. —  Whether  ordinary  care  requires  flagman  at  croeslni 
Is  for  jury  to  determine,  p.  421. 

Approved  hi  Chicago,  etc.,  Ry.  v.  KowalaU,  92  Fed.  S12,  aa^ 
HlSMnri,  etc..  By.  v.  Uagee,  92  Tex.  620,  00  &  W.  1014,  both  ap 
plying  principle;  Vallance  v.  Boaton,  etc..  R.  Oc,  SB  Pad.  860,  haM 
Ing  necessary  to  shovr  by  enffldmt  evidence  that  neceasaty  fa 
railroad  to  have  flagman  at  croaetng  to  warrant  finding  of  neg 
llgence;  Illinois  Cent  R.  Go.  v.  Jones.  96  Fed.  87D,  hoIdlDg  degio 
of  care  and  diligence  must  be  commeneurBte  with  danger;  ^Cwgm 
V.  Southern  Pac.  Co.,  13  tltab,  421,  67  Am.  St  Rep.  779,  46  Pac 
61,  86  L.  B.  A.  160,  holding  negligence  for  railroad  not  ta  iwJTifii 
flagman  at  crosalng  of  numerous  tracks. 

Federal  coorta  follow  State  constructions  of  lawa  relating  to  Bag 
llgence,  however  conflicting  with  gMieral  rnlea,  p.  1S2, 

Bailroads.-'  Whether  railroad  was  negligent  In  not  having  fif 
man  must  be  determined  from  circumstances,  p.  ttT. 

Approved  In  M>abee  v.  White,  66  Fed.  504,  31  U,  S.  App.  M 
following  rule;  dissenting  opinion  In  Atchison,  etc,  B.  Oa.  t.  Ha 
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mx,  G8  Fed.  S64,  IS  n.  S.  App.  846,  m&]orlt7  holding  li 
gnlrinc  ordlnuy  care  of  traveller  aod  bigb  degree  of  can  of 
mpanj,  errODeona;  McLamb  t.  HaUroad,  122  N.  a  87<  28  B.  SL 
B,  holding  defeodant  liable  wbere  engineer  did  not  slow  np  In 
□e,  b^ering  decedent  employee  who  conld  take  care  of  hlnuelf; 
iU  T.  Railway.  13  Utah,  264.  266,  258.  57  Am.  St.  Rep.  730,  782, 
3,  44  Pac  1047,  1048.  1049,  following  rule  and  holding  non-nilt 
properly  granted. 

object  to  charge  glren  anbatantlaUy  aa  re- 
united SUtes,  162  D.  S.  872.  40  L.  1118.  16 

.  United  States.  165  U.  S.  51.  41  L.  830,  17  S. 

rule;  Union  Pac.  Ry.  v.  Novak,  61  Fed.  589. 

tng  erroneone  Instmctlon,  not  prejudicial  to 

nmd  for  reversal  If  other  Instnictlona  anffl- 

ntoty  negligence  Is  question  for  Jury,  p.  428. 

Approved  in  Chicago,  etc.,  Ry.  v.  Prescott,  59  Fed.  239,  19  D.  8. 

>p.  291.  23  L.  R.  A.  656,  Alaska,  etc..  Min.  Co.  v.  Whelan,  64  Fed. 

i,  29  n.  8.  App.  1,  Boston,  etc.,  R.  Co.  v.  M'Duffey,  79  Fed.  942, 

U.  8.  App.  126,  Illinois  Cent  R.  Co.  v.  Jones,  95  Fed.  376,  Snl- 

an  T.  Missouri,  etc.,  Ry.,  117  Uo.  230,  23  S.  W.  156,  Leak  T. 

illwaj,  9  Utah,  251.  33  Pac.  1047.  JefTs  v.  Elo  Grande,  etc  Co, 

Utah,  876,  36  Pac.  606,  Smith  v.  Rio  Grande  W.  Ry..  9  Utah, 

^Ines   V.   Rio   Grande   W.   Ry.,  9  Utah,   232,   33 

is  T.  Railroad,  13  Utah,  40.  44  Pac.  661.   and 

6,  10  Wash.  465,  46  Am.  St  Rep.  801,  38  Pac. 

■ule;  Northern  Pac,  R.  Co.  v.  Freeman,  83  Fed. 

I.  holding  mere  fact  that  party  crossing  track  in 

nim  and  look  and  listen  not  conclnslve  of  con- 

;  dissenting  opinion  in  Sbnfelt  v.  Railroad,  M 

1018,  majority  holding  contributory  negligence 

on  track  without  stopping  wh^e  view  of  track 

to  direct  verdict. 

lalntlfTa  negligence  waa  proximate  canse  of  In- 
ver,  p.  429. 
Approved  m  Texas,  etc..  Ry.  v.  Nolan,  62  Fed.  S55,  666,  23  U.  8. 
p.  443,  Baltimore,  etc.,  R.  Co.  v.  Hellenthal.  S8  Fed.  120.  60  U.  S. 
p.  163,  Lake  Erie,  etc..  Ry.  v.  Juday.  19  Ind.  App.  452.  49  N.  B. 
i,  UcGulre  v.  Railroad.  46  La.  Ann.  1554,  16  So.  463.  and  Pollard 
Halne^  etc.,  R.  R..  87  Me.  63,  32  Atl.  740,  all  following  rule; 
ed  v.  Pennsylvania  R.  Co.,  53  Fed.  185,  holding  however  negll- 
it  plalntlfl  may  have  been  It  In  nowise  contributed  to  injury; 
Peck  V.  Central  Vermont  R.  Co.,  79  Fed.  696,  60  U.  8.  App.  38, 
iding  principle  not  applicable  to  action  against  master  for  neg- 
^ce  of  fellow  servant  wbere  master  had  no  knowledge  of  neg- 
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Plandlii^.— In  Illinois  filing  affidavit  of  imonnt  due  does  not  jaW' 
of  more.  If  claimed,  p.  438, 
Objection  that  plaintiff  l8  limited  to  anm  claimed  MB- 
■ot  be  made  first  on  appeal,  p.  438. 

Approved  Id  Lilly  v.  Mcnke.  126  Uo.  231,  28  S.  W.  997,  Holding 
In  partition  variation  between  petition  and  Judgment  as  to  plaln- 
tUTa  Interest  not  considered  for  first  tipie  on  appeal. 

144  V.  S.  439-401,  36  L.  496,  HARTFORD  UFB  INS.  OO.  ▼. 
UN8BLL. 

Inanraiie*.—  Error  In  admitting  testimony  as  to  state  of  healtk 
la  cured  by  charge  limiting  Issnee,  p.  446. 

Trial.— R^nsal  to  charge  as  requested  la  not  error  If  cliaiga 
given  contalne  all  that  Is  necessary,  p.  447. 

Follo-n-ed  In  Leak  v.  Railway,  fi  Utah.  2^2.  33  Pac.  1047. 

Xnsnzaiice.—  Evidence  of  payment  of  overdue  life  premlnma  Is 
admissible  If  payment  was  necessary  to  recover,  p.  447. 

Xosniance  policy  la  not  forfeited  by  delaying  payment  wbera 
company  represented  that  health  would  not  be  qnestloned,  p.  448. 

Approved  In  Relsz  v.  Supreme  Council,  etc.,  lOS  Wis.  432,  79 
N.  W.  432.  holding  whether  strict  performance  la  waived  la  for 
Jnry  to  decide. 

Insurance.— Porfeltures  are  not  favored  in  law;  courts  will  no- 
tice anything  constniable  as  waiver,  p.  419. 

Approved  In  Hartford  Fire  Ins.  Co.  v.  Small,  66  Fed.  493,  30  C. 
8.  App.  127,  holding  waiver  of  oondltlon  against  additional  Insur- 
ance must  be  particularly  proven;  Jones  v.  Preferred,  etc.,  LIT* 
AsBur.  Co.,  120  Mich.  216,  79  N.  W.  206.  holding  forfeiture  waived 
wh»e  delinquent  offers  to  pay  and  ia  referred  to  pbyslclau  for 
health  certificate;  Bowers  v.  New  York  Life  Ins.  Co.,  66  Fed.  786, 
obiter. 

Insurer  will  be  estopped  by  acts  misleading  Insured  from  claim- 
ing forfeiture  which  he  could  otherwise  claim,  p.  449. 

Approved  In  McMabon  v.  Supreme  Tent,  etc..  151  Mo.  642,  52 
8.  W.  389,  following  rule;  Conductors,  etc.,  Aaan.  t.  Tucker,  157 
IlL  200,  42  N.  E.  399.  following  rule  In  mutual  benefit  policy;  Smith 
V,  New  England,  etc..  Life  Ins.  Co.,  63  Fed.  772,  28  U.  S.  App.  48, 
holding  acceptance  of  notes  at  one  time  does  not  Justify  belief 
that  punctualllf  of  payment  not  required;  Beatty  v.  Mntnal.  etc.. 
Life  AssD..  75  Fed.  69,  71,  44  U<  8.  App.  527,  affirmed  In  93  Fed. 
753,  applying  principle  and  holding  question  of  waiver  for  Jury; 
Mutual,  etc.,  Life  Asan.  v,  Cleveland  Woolen  UUIs,  82  Fed.  516, 
■MT,  54  O.  S.  App.  307.  308,  holding  forfeiture  not  exacted  where 
parol  representations  of  Inanrance  company's  secretary  Induce  as- 
signee of  policy  to  omit  Htrlrt  performance;  Pitts  v.  Hartford,  etc.. 
Vol.  Xn-12 
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lu.  Oo^  66  Conn.  384,  SO  Am.  St  Rep.  101,  3i  Ail.  97,  boldlni 
when  condnct  between  partlea  hss  been  In  sccordutce  wltb  Mric 
tn'ma  of  policy,  contract  etrlctlj  oltBerred;  East  Texas  Fire  In: 
Oa  T.  Perter,  88  Tex.  609,  3S  S.  W.  1062,  holding  error  to  Instrw 
1107  that  fallnre  to  give  notice  of  failure  to  grant  extenslNi  o 
poller,  leading  plaintiff  to  bellere  extension  granted,  docs  not  foi 
Mt  poller- 

Insurance.—  Farment  of  preminma  le  condition  rabseqnent  oat] 
•ad  drcnmBtancee  determine  forfeiture;  p.  4EH). 

Apiwored  In  H'Haster  t.  New  York  Uf«  Ins.  Co.,  78  Fed.  « 
holdtng  re^esentatlone  by  solicitor  that  if  pajment  for  one  jt» 
made  on  ddlvery,  poller  not  forfeited  tor  thirteen  mooths,  ttai 
ing  on  company:  Richards  t.  Insnnmce  Co.,  68  Ho.  Avp-  692,  boM 
lug  whetlier  tho^  was  walTer  of  n  on-pay m  est  of  premlnin  la  U 
Jury. 

IilaL— Dtf  endant,  seeking  Instnictlons  on  Issnes,  walrcs  •^ei 
Hon  to  refusal  of  peremptory  Instmctlons,  p.  461. 

Approved  m  Western,  etc.,  Mln.  Co.  v.  Ingraham,  70  Fed.  223 
M  V.  8.  App.  1,  Harless  v.  United  SUtes,  92  Fed.  866,  Tabw  1 
Commercial  Nat  Bank,  62  Fed.  388,  27  U.  S.  App.  111.  AdUns  1 
filoane,  61  Fed.  792,  19  tl.  S.  App.  691.  Texas,  etc.  By.  v.  PattM 
01  Fed.  271,  272,  2S  U.  S.  App.  319,  German  Ins.  Oo.  t.  Frederia 
SB  Fed.  148.  18  V.  S.  App.  24,  LltUe  Bock,  etc.,  R.  Co.  t.  Hoodq 
66  Fed.  1010,  12  U.  S.  App.  614,  Hudson  T.  Charleston,  etc,  B.  Oo 
66  Fed.  268,  Alexandria  ▼.  Stabler,  GO  Fed.  690,  4  U.  8.  App.  321 
Oswego  Twp.  T.  Travelers'  Ins.  Co.,  70  Fed.  226,  36  D.  8.  Aiv.  U 
Swofford,  etc..  Goods  Co.  t.  Smith,  etc„  Goods  Co.,  FS  Fed.  41 
B6  n.  S.  App.  360,  and  JelTerson  r.  Borhans,  86  Fed.  927,  all  W 
lowing  mle;  Insurance  Co.  t.  International  Trust  Co.,  71  Fed.  91 
86  U.  B.  App.  291,  holding,  where  Jury  waived,  appdlats  cam 
will  not  review  spedal  flndlngs. 

144  D.  8.  4S1-~4SS,  86  L.  SOI,  DODGB  t.  TULLBTB. 

UsuxT-—  Interest  at  8 1-S  per  cent  Is  not  usurious  In  Nebrsski 
p.  468. 

btsrsst  rebate  should  be  allowed  wbwe  )>Rrt  of  loan  not  gm 
for  three  months  after  execution  of  bond,  p.  4B8l 

Interest.—  Borrower  ordering  money  sent  to  agent  cannst  M 
set  Interest  by  showing  agemt  retained  money,  p.  4SS. 

Oovrta, —  Cestul's  dtlsensblp  Is  Immaterial  In  suit  In  Fedsn 
conrt  t^  trustee  to  f  OTecIose,  p.  466. 

Approred  In  GrlawoM  t.  Bacheller,  76  Fed.  41S,  holding  Bbsd 
Island  Federal  court  has  Jurisdiction  of  foreclosnn  salt  by  Nn 
Tork  trustee  where  lands  are  In  Rhode  Islsnd. 

OourtSL— Allegation  that  corporation  was  dal7  MianlMd  nH 
Stats  laws  shows  citliensblp,  p.  4M, 
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httoeaay  utd  ellant.—  Btlpmation  In  trust  deed  for  attoiner'a  fM 

fOTedoann  is  void  m  Nebraaka,  p.  4fi6. 

A.pi>roTed  In  Otar  y.  HaTemeyer,  fiS  Fed.  179.  ID  U.  8.  App.  4(H^ 
Uowlng  rnl&  Bee  ED  Am.  Bt  Rep.  444,  note  collectlnx  caaea  as 
my. 

Fedaml  court  la  bonnd  by  State  conrfa  construction  of  State 
itote,  p.  407. 
Oonrta.—  State  lawa  cannot  Koveni  Federal  court  elttlDK  In  eqnlty 

coats  allowable  there,  p.  4S1. 

Approred  In  Tod  t,  Kcotnckr,  etc.  Land  Co.,  ST  Fed.  66,  bold- 

g  Federal  conrta  need  not  follow  State  conrta  In  Insolvuicy  pn>> 

edlnga  where  atatute  not  spedflc. 

Trnmtam  la  entitled  to  CAmpensatloit,  Indndlns  reaaonable  cotin- 

I  tena,  p.  487. 

Approved  In  Central  Tmat  Co.  v.  Condon.  67  Fed.  Ill,  31  O.  & 

?V.  887,  following  rale;  Bonnd  t.  Bontb  Carolina  R.  Co.,  62  Fed. 

6,  holding,  where  no  proTlalon  In  mortgage  for  trustee's  compen- 

tJOQ,  It  la  not  allowed  If  forecloanre  nnnecesaary;  Bound  ▼.  South 

irollna  Ry.,  SB  Fed.  Bll,  obiter. 

DlBtlngniBhed  In  Robinson  v.  Alabama,  etc.,  Mfg.  Co.,  51  Fed. 

9,  270,  holding,  where  trustee  forecloeeB  at  request  ot  certain 

indbolders,  with  atlpulatlon  for  attorney's  fees,  he  Is  not  entitled 

them  aa  matter  of  right;  Rogers  t.  Riley,  80  Fed.  762,  holding 
ben  by  atipnlatlon,  valid  where  made,  attomer'a  feea  for  col- 
irtlon  of  debt  may  be  added  to  debt  to  make  np  jorladlctlonal 

4  TJ.  8.  4B8-460,  86  L.  604,  NORTHERN  PAG.  R.  R.  t.  ELLIS. 

Courts.—  Snpreme  Court  will  not  review  State  decision  not  necea- 

rlly  Involving  Federal  question,  p.  464. 

Appeal.—  Appellate  court  will  not  consider,  at  second  appeal,  de- 

iion  on  demurrer  made  at  first,  p.  464. 

Approved  In  Thompson  v.  Maxwell   Load-Grant  Co.,  168  V.  & 

6.  42  L.  &41,'  18  B.  Ot  123,  holding  where,  by  former  declMon,  de- 

ee  reversed  on  technical  grounds  and  further  decided  that  cer* 

Id  Issues  sufficiently  proven,  reversal  did  not  open  case  again  on 

ich  lasuea.    See  44  Am.  Bt  Rep.  fi66,  note. 

Court*.- State  court's  decision  that  rights  of  parties  were  ns 

dlcata  presents  no  Federal  questlan,  p.  464. 

Approved  In  Great  Western  TeL  Co.  v.  Bumham,  162  U.  B.  34S, 

fik  40  L.  003, 16  8.  Ct  8D2,  holding,  where  Supreme  Court  of  State 

manda  cauie  for  further  proceedings,  no  writ  of  error  ties  to 

Is  court    from  Inferior  court  without  appeal  to    State    BnpreuM 
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144  U.  8.  4fflJ-47B,  36  L.  606,  NORTHERN  PAC  B.  B.  t.  AHA 

Qrenlt  Court  of  Appwnlo'  declalon  on  appeal  In  caoM  mA 
nniler  United  Statea  laws  Is  not  Qnal,  but  ia  reviewable  br  8npr 
Oonrt.  p.  471. 

Approved  fn  Dnion  Fac.  Ry.  t.  HarrlB,  158  V.  B.  327,  39  L.  1 
15  S.  Ot  843.  allowing  writ  ot  error  to  Circuit  Conrt  of  Appeali 
damage  anlt  agHluBt  corporation  chartered  by  act  of  Congr 
Ansbro  v.  United  States,  169  U.  S.  688.  40  L.  311,  16  8.  Ct 
bolding  Supreme  Court  has  Jurisdiction  under  Judiciary  act 
1891,  I  6,  only  where  conBtltndonality  of  law  of  United  Sti 
dErectly  drawn  la  question;  Bx  parte  Jones,  164  U.  8.  092.  41 
601.  17  S.  CL  228,  boldtng.  since  act  of  1888,  cbap.  866.  jBdsm 
of  Clrcnlt  Coart  of  Appeals  in  action  against  national  bank  1*  fli 
Walker  t.  Windsor  Nat  Bank,  56  Fed.  80.  6  U.  S.  App.  423,  hi 
Ing  Federal  court  has  Jurisdiction,  IrrespectlTe  of  cltlzMishlp. 
eolt  on  official  bond  of  national  bank  casbler;  Wood  <r.  Drake, 
red.  883,  holding  Federal  court  baa  Jurisdiction  over  damage  i 
for  false  Imprisonment  based  on  acta  of  United  SUtea  marshaL 

Courts.— Blgbt  to  appeal  from  Circuit  Court  of  Appeal!  la 
waived  by  failure  to  appeal  directly  from  Circuit  to  Supreme  Cv 
where  right  to  do  so  exists,  p.  472. 

Approved  Id  United  States  v.  Jabn,  156  U.  B.  116.  30  L.  90, 
8.  Ct  42,  a  similar  case;  World's  Columbian  ExpoeltlMi  v.  Dal 
States,  Se  Fed.  667,  18  U.  8.  App.  42,  holding,  where  Clrcolt  Ct 
Jurisdiction  not  denied  bnt  mere  want  of  eqnl^  assNted,  Jorin 
tlon  of  Circuit  Conrt  not  in  Issne  within  Jndlctary  act  of  1891. 

Appellate  conrt  will  affirm  where  there  is  color  for  motlai 
dismlbs  and  writ  was  taken  for  delay,  p.  473. 

Ratlroada.—  Jury  determines  question  of  contrlbntory  aegllp 
where  plaintiff  has  relied  on  foreman's  word,  p.  476. 

Approved  In  Alaska,  etc.,  Min.  Go.  v.  Whelan,  64  Fed.  406.  SI 
8,  App.  1,  holding  qneatlon  of  contributory  negligence  la  tar  Jm; 

144  U.  S.  476-488,  36  L.  510,  CHATEAUGAS  ORB.  ETC,  < 
V.  BLAKB. 

Bvldanea. —  Quaranteed  capacity  of  ore^cruah^  may  be  •*< 
lished  from  books  kept  by  anperlntendent  p.  482. 

Appellate  conrt  will  not  disturb  trial  conrf  a  ruling  aa  to  auto 
of  knowledge  seceoeary  Id  expert  p.  484. 

THaL— After  rebuttal  defendanfa  evidence  la  Umlted  ta  ■ 
matter  brought  out  In  rebuttal,  p.  48S. 

Coatoms  and  oaagea.—  Evidence  of  local  usage,  to  ba  admlMf 
most  be  shown  to  be  known  to  both  portlee,  p.  486. 

Approved  In  Seeber  T.  Commercial  Nat  Bank,  77  Fad.  SCK  k> 
Ing,  under  allegadoD  that  guaranty  sued  on  wma  execnted  b  M 
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bank  eaihlcr.  {nmnant  to  nsag^  plaintiff  may  prove  an;  «tm- 
tent  anthorltr  to  caBUer. 
CUaL— Goieral  ezceptl<«i  to  refaeal  to  give  special  InstroctKiBS 

specific  language  la  Inaufflclent,  p.  488. 

Lpprored  In  Holder  t.  United  States,  ICO  D.  S.  92.  37  L.  VUO,  U 
Ct.  10,  and  Masonic,  etc.,  Assn.  v.  Lyman,  60  Fed.  SCO,  IS  V.  8. 
ip.  COT,  holding  general  exception  to  entire  charge,  wb««  an^ 
rt  la  correct,  onavalllng. 

1  D.  B.  488-608.  38  L.  B14,  BBUOBD  v.  8CRIBNEB. 

&,ppeaJ.^  Exceptions  to  master's  report  must  bs  made  part  tt 

cord  on  appeal,  p.  602. 

Copyriglit—  It  Is  no  defense  to  snit  on  copyright  that  anther  to 

arrled  woman  and  capacity  to  convey  not  shown,  p.  S04. 

Copyright.— Deposit  of  copies  one  day  before  pobllcatlon  torn- 

lee  with  requisite  of  deposit  within  tea  days,  p.  COO. 

Approved  in  Falk  v.  Donaldson,  B7  Fed.  32.  holding  not  nece» 

ry  that  copies  of  photographs  should  be  mailed  after  publlcatloo. 

Copyright.—  Court  may  find  that  certified  copy  filed  as  proof  had 

len  lost  and  allow  another  copy,  p.  600. 

Copyright—  Librarian's  certificate  of  date  of  filing  Is  competent 

idence,  although  not  under  seal.  p.  OOC. 

CopjTlgbt.—  Under  |  4964,  R.  S.,  both  prints  and  pabllsber  ai* 

ible  for  Infringement,  p.  507. 

Copyright.-  Entire  profits  will  be  given  plaintiff  U  pirated  por- 

ons  so  Intermingled  as  to  be  indistinguishable,  p.  etOS. 

Approved  In  Folk  v.  Gast,  etc.,  Engraving  Ca,  54  Fed.  894,  H 

.  S.  App.  IS,  holding  right  to  accounting  Is  Incident  to  right  ef 

Jnnction  ooder  R.  S.,  f  4070;  In  copyright  cases. 

14  D.  B.  E>09-G27,  86  L.  S21.  SMITH  v.  GALB. 
Parties.—  Intervenor's  Interest  must  be  direct,  calculated  to  mfler 
t»  or  gain  by  Judgment,  p.  5IS. 

Approved  In  Lombard  Inv.  Go.  v.  Seaboard  Mfg.  Co.,  T4  Fed. 
16,  holding  contract  creditor,  who  has  attached  equity  of  redemp- 
OD.  cannot  defend  foreclosure  suit;  Vaumeter  v-  Fidelity.  etCn  Vault 
o.,  —  Ky.  — ,  63  8.  W.  12.  following  rule  under  Kentucky  civil 
>de  practice.  |  29;  Bray  v.  Booker,  6  N.  Dak.  S33.  72  N.  W.  036, 
Hiding  bank  receiver  cannot  Intervene  In  action  by  vendor  to  en- 
)Ke  lien  for  purchase  price  when  vendee  agreed  to  pay  porttoo 
I  bank  as  creditor  of  vendor;  McClurg  v.  State  Bindery  Co.,  8 
.  Dak.  366,  44  Am.  St.  Bep.  802,  63  N.  W.  480,  holding  assignee 
I  luolvency.  In  absence  of  peculiar  facts,  cannot  Intervraie  to  de- 
foA  purely  personal  action  against  asalgnor;  Murray  v.  Ajnoricaji 
nrety  Co.,  70  Fed.  846,  44  U.  S.  App.  48.  obiter. 
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FartlM.— Intmreuor's  Intereat  t&vat  b«  specUlcallT  allagvC  i 
■faown  not  ta  be  merdy  contlngmt,  p.  619. 

PutlM.— Oomplalnt  In  Intcrrentlon  nnst  tM  fll«a  wttUn  tmta 
able  time  to  be  detennlned  Iqr  conrt,  p.  tiSO. 

Aelcnowledgment.—  AddlUonal  certlflcete  to  deed  maim  aat 
knowledged  out  of  Dakota  is  nnneceesarr.  !>■  SS2. 

Evidence.—  VoUd  fnBtrument  ta  not  made  Inadmlaallite  kj  ■ 
omiBston  of  seal  on  ita  record  dnl/  made,  p.  S23. 

Pleading.— Deed  la  admlaalble  where  dtfendant  admUa  an 
tten,  bnt  denies  ralldltr,  p.  024. 

Appellate  court  will  not  conelder  anfllclencT  ot  ertdoice  t*  a 
port  finding  of  posaeeslon  In  anlt  to  quiet  title,  p.  BSB. 

Approved  <□  Orayson  v.  Lrnch,  163  V.  8.  473.  41  X^  m,  II  B. 
1066,  holdlns  Supreme  Court  will  not  consider  weight  or  anflldei 
of  evidence  In  territorial  appeals;  diaaenting  opinion  in  Qnlnn 
Dimond.  72  Fed.  999,  44  U.  8.  App.  469,  majorltr  holdins  wh 
court  makea  special  findings  and  adds  genial  finding,  latter 
merely  court's  interpretation  of  apeclal  tacts,  and  tfa^  auv 
consldaed  on  appeal. 

Adverse  posBMsioti  under  deed  is  co-eztuislTe  with  deed.  If  tb 
is  no  other  adverse  possession,  p.  S26. 

Lis  pendens  must  be  died  to  cliarge  porchaaer  wKb  nattee 
Dakota,  p.  S26. 

Approved  In  Pennington  v.  Uartin,  146  Ind.  S3&  4&  N.  B.  11 
following  rule  under  Indiana  statute.  See  06  Am.  Bt  Sep.  I 
note. 

144  V.  S.  B2T-0SS,  36  L.  628,  TOBBENCE  v.  BHEDD. 

BemovaL— Substance  of  |  2;  act  of  March  S,  1870,  anOaclB 
removals,  stated,  p.  B30. 

Cited  in  CaUfomU  v.  Sonthen  Pac  Oe,  16T  D.  8. 180.  N  L.  I 
10  8.  CL  SDK,  Obiter. 

Bemoval  on  ground  of  separable  controTetsy  cannot  be  had  i 
iess  whole  controvers)'  is  detomlnable  aa  between  parttas  te 
moval,  p.  030. 

Approved  in  Merchants,  etc..  Press  Co,  v.  North  America  las.  < 
161  U.  S.  3SS,  88  L.  204,  14  8.  Gt  872,  applTlnc  principle;  Wlh 
V.  Oswego  Xwp..  101  U.  8.  07,  88  L.  76,  14  B.  Ct  263.  and  Nstkx 
Docks  R7.  V.  Pennsrlvanfa  E.  R.,  02  N.  J.  Eq.  64.  28  AtL  7<  b> 
foUowlng  rule;  Security  Co.  v.  Pratt,  64  Fed.  406,  hiddinc  snit 
executor  against  beneflciariea,  one  resident  of  other  State,  for  c 
etmction  of  will,  not  removable;  Olds'  Wsgon  Woito  v.  Bcnedl 
87  Fed.  6.  82  U.  B.  App.  116,  holding  intorenor  coming  Into  ■ 
solely  to  protect  himself  from  indemnifying  original  defend! 
cannot  ranove;  Ccncord  Coal  Co.  v.  Halv.  76  Fed.  88St  dviyl 


Ua  IfotM  on  V.  8.  BqwrtL  144  V.  B.  637-4n 

tight  of  remoTBl  to  partr  coming  In  long  titer  rigbt  9t  oOur  par 
Uea  to  remove  elapeed;  Hanilck  r.  Hanilcfe,  IDS  V,  &  IM,  SB  L. 
887,  14  8.  Ct.  837,  obltw. 

BaotoTkl.— U»el7  flllns  eeparkte  anawen  doea  not  make  oas- 
tntTenr  aeparable^  p.  680. 

ApproTed  In  Powers  t.  Ctaeaapeako,  etc^  R7.,  16B  U.  8.  97,  ffi  I^ 
S7D,  16  8.  Ct  266.  Golden  t.  BranlnK,  72  Fed.  0.  and  National  Doclu 
Bj.  T.  Feans7lTanla  a.  B.,  S2  N.  J.  Bq.  es,  28  Att.  14,  toUowlng 
nle;  In  re  The  Jarneake  Dltcb,  69  Fed.  170,  foUowlof  rule  In 
■alt  under  2  Bnma'  R.  &.,  ||  0622-6664,  Indiana;  RoBentbal  t. 
Coates.  148  U.  S.  147,  87  L.  400,  13  8.  Ct  B77,  foUowtnf  mle  In  nilt 
by  assignee  to  dIslDCumber  fund  of  alleged  liens;  Bellalre  t.  Bald- 
more,  etc.,  a.  R.,  146  U.  8.  110,  88  L.  Oil,  18  &  Gt  17.  balding 
pedtlOD  of  clt7  against  lessor  and  lessee  to  condemn  land  not  re- 
moTBble;  Wetherbr  v.  SUnson,  62  Fed.  176,  18  U.  S.  App.  11*.  dfa- 
misslng  bill  for  lack  of  Jnrlsdlctlon  wbere  complainant  and  one 
defendant  dtisens  of  same  Btate.  tbougli  defendant  flies  disclaims; 
Tborber  t.  Miller,  67  Fed.  373,  82  V.  S.  App.  200,  applying  prin- 
ciple to  foreclosure  where  one  of  parties  claims  prior  Uen;  Brown 
V.  Coxe.  7B  Fed.  690,  Kane  t,  Indianapolis,  82  Fed.  772,  Creagh  t. 
Equitable  Life,  etc.,  Soc.,  88  Fed.  8.  and  Moore  t.  Lob  Angeles,  etc^ 
Steel  Co.,  89  Fed.  78,  aU  holding  wbere  defendants'  liability  Is  Joint 
as  well  aB  several,  and  plalntltCa  sne  Jointly,  tbere  can  be  no  re- 
moTal;  Western  Union  TeL  Co.  v.  Orlffltb,  104  Oa.  61,  80  8.  B.  42, 
holding  Joint  action  of  tort  by  cltlaen  of  this  State  against  foreign 
and  domestic  corporations  not  removable,  even  tbongb  defendants 
Bererally  liable^ 

BemoTaL— Butt  to  subject  |«op«ty  to  Judgment  after  satlafy- 
ing  prior  Incumbrances,  Is  not  separable,  p.  631. 

Approved  In  Sweeney  v.  Grand  Island,  etc,  B.  Co.,  81  Fed.  S, 
applying  principle  to  suit  on  mechanic's  lien,  under  statute  requir- 
ing all  llenholders  to  be  made  parties. 

Bemoml.— In  partition  solt  incidental  contrOTarsy  doea  not  Jna- 
tlfy  removal,  p.  SSI. 

Approved  in  Haurick  v.  Hanrick,  153  V.  8.  lOS,  SS  L.  6S7,  14  8. 
Ct.  837,  holding  one  of  several  defendants,  being  citizen  of  same 
Btate  as  plalndff,  cannot  remove  cause  for  prejudice  between  him- 
self and  other  defendants. 

BMHoraL— Where  separable  controversy  has  bees  settled  by 
stipulation,  cause  should  be  remanded,  p.  68S. 

Approved  In  Bane  v.  Keefer,  66  Fed.  612,  applying  principle  t» 
suit  against  citizens  of  Indiana  and  Ohio,  and  later  dlscontlniied 
am  to  Ohio  defendant 

Goato  on  reversal  and  remand  of  cause  wrongfully  removed  from 
Mate  court  should  be  at  petitioner's  costs,  p.  638. 

Approved  In  Martin  v.  Bnyder.  148  D.  8.  664.  37  L.  002,  IS  8.  OL 
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T06,  ud  TenneMee  t.  Union,  etc.,  Bank,  162  U.  8.  4H,  IS  U  tU 
14  8.  CL  668,  twtli  CoUowlnK  role;  Tod  v.  develnnd,  etc  Bj^  « 
Fed.  149,  22  U.  8.  App.  707,  taxing  coata  upon  defendaat  lui—iln 
caoae  wliers  It  la  remanded  to  State  court. 

144  n.  8.  638-S4S,  36  L.  SS2,  SHARON  t.  TOCEER. 

Adveraa  posBMsIoii  of  twenty  yean  gives  abaolvte  tltt«  !■  Dl» 
trict  of  Colombia,  p.  541. 

Advene  poaseaslon  mnat  b«  open,  risible,  contlnnona,  exctnatn 
and  onder  claim  of  right,  p.  Ml. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Oole.  92  Fed.  9S1,  tal- 
lowing role. 

Quieting  tlUe.-  Object  of  bill  of  peace  atated,  p.  642. 

Ooleting  title.—  Wbat  la  neceaaair  to  support  bill  to  pot  an  Mi 
to  coHtroversr,  stated,  p.  542. 

Adverae  possesslML  rests  on  recc^ection  of  witneeaes,  asd  coaH, 
In  npholdlng  It,  aubetltnteB  record  erldence,  p.  54S. 

Advena  posseaslon.—  Actual  posEesBlon  Is  not  essential  to  sstat^ 
llab  title  by  adverse  possession,  p.  643. 

Approved  In  American,  etc,  Cooperage  Co.  v.  Bntler  Co.,  93  Fed. 
S04,  holding  Circuit  Court  may  entertain  suit  to  QUlet  tltls  wtMca 
complainant  la  In  possession. 

QoiBting  title.—  Bill  quia  timet  Is  broncbt  generally  to  rsmora 
existing  cause  of  controvers;  as  to  title,  p.  643. 

Approved  In  Rummel  v.  BuUer  Co.,  93  Fed.  307.  holding  botdcf 
of  legal  title  having  actual  possession,  entitled  to  decree  ot  qnia 
timet  against  subsequent  purchaser  from  grantor  with  notlca. 

AdTMTse  possession  for  requisite  time  gives  right  to  ejectmwt 
agaliut  tnrtaex  owner,  p.  644. 

Approved  in  Walker  v.  Converse.  148  111.  628,  98  N.  BL  208,  fst- 
lowing  rule;  Rudland  v.  Mastic,  77  Fed.  689,  holding  claimant  of 
legal  title  cannot  maintain  bill  against  purchaser  at  admlnUtratVi 
sale  after  statute  has  run.  though  Ignorant  of  proceedings;  Ray- 
mond V.  Morrison,  9  Wash.  161,  37  Pac.  320,  holding,  under  Wuh- 
Ington  code.  Joinder  of  issue  of  averment  In  answer  alleging  ad- 
verse possession,  sufficient. 

UlsceUaueous.— Cited  In  Marsh  v.  AtianU,  etc  B.  Co..  8S  red. 
168,  Incorrectly. 

144  U.  S.  648,  36  K  6S7,  8TDLLWAOBN  r.  TITCEEB. 
Adjudged  in  conformity  with  Shaioii  t.  Tncker.  q.  v.,  mpca. 

144  D.  S.  640-650,  36  L.  890,  BBBNHAU  T.  OEBICAN.  VTO. 
BANK. 

Judgment  ordered  In  Branham  v.  Oerman-American  Bank,  aat« 
PL  173,  vacated  and  canae  remanded  for  mrtlier  proceedings,  p.  Ml 

Notetted. 
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M4  C.  S.  500-667.  3S  L.  637,  COOSAW  MIN  CO.  ▼.  SOUTH  OABO- 

UNA. 

BtAtDtoxy  grants  are  eonatraed  gtricUr  tn  favor  of  pabllc,  ^  681 

Approved  tn  United  States  t.  Oreson,  etc.,  B.  R.,  164  U.  B.  080, 
41  L.  MS,  17  S.  CL  169,  bfridlng  16  Stat.  04,  contemi^ated  building 
two  teparftte  roads;  Atlantic,  etc,  R.  R.  t.  Mlngaa,  166  D.  B.  420, 
41  L.  777,  17  a.  Ct  3S2.  holding,  by  grant  of  lands  to  A,  i  P.  B.  B, 
Congress  did  not  Inteod  to  deprive  government  of  right  to  retake 
for  non-compliance  wltb  conditions, 

Stattite's  title  or  preamble  may  be  referred  to  In  construing  It, 
P.B6& 

Approved  tn  Lovett  v.  Fergiuon,  10  8.  Dak.  60,  71  N.  W.  767, 
fallowing  rule;  Price  v.  Forrest,  ITS  U.  8.  427,  19  S.  Ot  440,  fol- 
lowing mie  In  conatmction  of  26  Stat.  1371;  diBsendng  opinion  in 
United  SUtee  v.  Freight  Assn.,  166  D.  S.  3S3,  41  L.  10S2,  17  8.  Ct 
663,  majority  conBtruIng  act  of  July,  1690,  cbap.  647,  as  applying 
to  common  carriers  by  railroad. 

Statutes.—  South  Carolina  act  of  1876  did  not  grant  perpetual,  ex- 
chislve  right  to  mine  phosphate  In  Coosaw  river,  p.  663. 

BemovmL— If  cause  le  not  cognisable  by  Circuit  Conrt  In  equity 
tt  sbonld  be  reformed  to  make  It  one  at  law,  p.  664. 

Vnloance.— Proceedings  to  prevent  public  nuisance  should  be 
hroDght  tn  name  of  attorney -general,  p.  660, 

Ajtproved  In  State  v.  Lord,  28  Or.  629,  43  Pac.  480,  31  L.  B.  A.  481, 
holding  Injunction  does  not  lie  at  Instance  of  private  person  to  ^- 
Mn  officials  from  acting  pursuant  to  etatute. 

iBjniMitlon  Is  proper  remedy  to  abate  nuisance  or  purprestur^ 
p.  967. 

Approved  In  Franklin  Tel.  Ca  v.  Harrison,  146  U.  S.  474,  36  L. 
TSl,  12  S.  Ct.  906,  granting  Injunction  against  termination  of  tele- 
graphic contract;  In  re  Debs,  158  D.  S.  568,  39  L.  1104,  10  S.  Ct.  90S, 
tMldlug,  In  exercise  of  enumerated  power.  United  States  may  re- 
move every  obstractlOD  opoo  highways  to  carrying  of  malls;  United 
States  V.  Union  Pac.  By.,  160  U.  S.  62,  40  L.  337,  16  8.  Ot  209, 
holding  government  may  seek  cancellation  of  ogreemmts  under 
which  telegraph  company  asserts  rights  Inconslsteiit  wltb  law; 
North  Bloomfleld.  etc.,  Min.  Co.  v.  United  States,  88  Fed.  679,  B» 
U.  8.  App.  402,  enjoining  obstruction  to  navigable  waters  at  suit 
of  government;  Bienville,  etc..  Supply  Co.  v.  Mobile,  112  Ala.  265, 
07  Am.  8t  Rep.  31.  20  So.  743,  83  L.  B.  A.  61,  enjoining  water  com- 
pany from  Bbutting  off  water  from  flre  hydrants;  State  v.  Ohio 
Oil  Co.,  160  ind.  41,  49  N.  O.  816,  enjoining  oil  company  from  wast- 
ing natural  gas  where  large  number  of  people  dependent  on  gas  as 
inexptfislve  fuel;  Louisville,  etc.,  R  R.  v.  Commonwealth,  97  Ky. 
696,  81  8.  T.  4TB,  heldtng  Injunction  lie*  to  enjoin  corporatloD  from 
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VMedloc  charter  poven;  State  ▼.  Pattenon.  14  Fez.  OIt.  Avp. 
4n^  8T  S.  W.  470,  holding  nnlaanc*  most  be  shown  to  ba  teJuilOBB 
ta  rlghta  or  pr<^erty  of  pnbUc;  Cooaaw  kOn.  Go.  t.  Fararan^  mm. 
Ool,  n  Fed.  lOS,  and  Coosaw  MIn.  Co.  t.  Carolina  Bfln.  Oo.,  IB  F«d. 
902,  dted  genacallr;  United  States  ▼.  Joint  Traffic  Aaa&,  n  Wd. 


144  D.  B.  DCS,  Se  L.  IM^  UNITED  BTATB8  t.  OOUNTI  OOUBT. 

Mandanina.—  Judgment  affirmed  on  aothorltr  ol  United  StKtas 
T.  Oonntr  of  Hacon,  99  U.  8.  682,  26  L.  SSt  p.  066. 

Approved  In  United  SUtea  t.  Macon  Go.  Oonrt,  Bl  red.  884,  ■»- 

proTing  dedBlon. 

144  U.  8.  668-670,  86  li.  D44.  KXLLAlf  t.  KBITS. 

BemovaL—  Neceaaai^  dlTene  dtizenBhlp  must  ulat  butt  at  l^a* 
of  commencement  of  snlt  and  petition,  p,  no. 

Approred  In  Mattlngl;  r.  N.  W.  Virginia  R.  R.,  168  U.  &  W  » 
L.  SgS,  IB  8.  Ot  726.  following  rale:  8t  Lonla,  etc„  Br-  ▼•  Nawcooi. 
S6  Fed.  863, 12  U.  S.  App.  60S,  holding  avermoit  that  defeodaat  la 
corporation  operating  is  Arkansas  and  having  agmt  tlier*  li»«*- 
dent:  Baltimore,  etc.,  R.  Co.  v.  If  LaoghUo,  78  Fed.  62Z,  48  D.  ■. 
App.  181,  holding  amendment  to  Mlglna]  pleading  «f  idalotW 
ipeahs  as  of  time  of  Bllng  original,  and  need  not  expresatr  atata 
that  allegatlone  of  citizenship  refer  to  that  time;  Dnncan  r.  Ball- 
road,  49  La:  Ann.  1702,  22  So.  926,  holding  corporation  do«s  not 
lose  its  citizenship  hy  consolidation  with  another;  Koenlgsberger  ▼■ 
Richmond,  etc.,  Min.  Co.,  168  U.  8.  60.  8S  I*  89^^  16  8.  Ct  TSS^  aal 
Ladd  T.  West,  6B  Fed.  StB,  oblt». 

Govts  on  reversal  for  want  of  JnrUdlctlon  are  taxable  ta  peti- 
tioner for  removal,  p.  670. 

Followed  In  Tug  Blver,  etc..  Salt  Co.  T.  Brlgel,  OT  FaO.  OO,  tl 
U.  8.  App.  666. 

144  U.  8.  670-678,  88  L.  040^  NATIONAL  EZOBANGB  BANK  T. 
FETERa 

Obonlt  Conrt^  Judgments  an  revlewatria  bf  Otocott  Oowl  rf 
Appeals  dther  hy  writ  of  enor  or  appeal,  p.  BTl. 

Approved  in  United  States  v.  Adr,  76  Fed.  360,  40  Q.  B.  App.  SIX 
following  nile. 

Conrta.— Pending  cases  (all  with  repeal  cS  law  giving  Jnrladl^ 
tion,  nnleaa  expressly  provided  for.  p.  072. 

Approved  In  Royston  v.  Hitler,  78  Fed.  6^  obltsr. 

Oonrts.— Under  Jndiciaiy  act  of  1801  appeals  la  sBVaMratai 
risnara  of  cases,  nnleaa  taken  before  July  1st,  mn  JlsMla^Wi 
P.B72. 

Approved  in  Ogdsa  v.  United  States,  148  U.  a  Sai,  IT  L.  4N.  U 
8.  Ot  602,  Mason  v.  Pewahic  Uln.  Os^  IBS  D.  B.  886.  S8  L.  747, 
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14  8.  Ot  819,  and  Little  Bock,  etc,  B.  R.  t.  East  Tenn^  ete^  Ooi* 
U.  8.  690,  40  L.  811,  16  8.  Ct  189,  aU  f oUowing  role;  Naahna^ 
R.  Corp.  ▼.  Boston,  etc.,  B.  Corp.,  61  Fed.  981,  5  U.  8.  App. 
8T,  holding,  where  decree  roidered  after  July  1,  1891,  falling  on- 
der  act  of  March,  1891,  chap.  517,  |  6,  appeal  is  to  Circuit  Court 
Off  Appeals. 

Sqprsnie  Gourf  a  appellate  powers  are  regtdated  and  limited  by 
acts  of  Congress,  p.  572. 

Approved  in  American  Const  Co.  ▼.  JacksonTllle  By.,  148  U.  8. 
3781  87  Li.  489,  18  8.  Ct  761,  holding  mandamns  does  not  lie  to- 
Circoit  Conrt  of  Appeals  to  review,  or  to  Circoit  Court  to  diare- 
l^ard,  decree  of  Circuit  Court  of  Appeals  made  on  appeal  from  ia- 
terlocntory  decree  of  Circuit  Court 

144  U.  8.  678-580,  36  L.  546,  BROWN  ▼.  MASSACHITSBTTS. 

Oourts.—  Federal  question  must  appear  to  have  been  specially  set 
up  to  give  8upreme  Court  Jurisdiction,  p.  679. 

Approved  in  Morrison  ▼.  Watson,  154  U.  8.  115,  88  L.  929, 14  8.  Ct 
807,  following  rule;  Winona,  etc.,  Land  Co.  ▼.  Minnesota,  169  U. 
a.  641,  40  L.  258,  16  8.  Ct  88,  holding  Federal  question  must  be 
first  presented  in  State  court;  State  t.  fichuman,  86  Or.  24,  68  Fhc. 
663,  holding,  in  prosecution  for  unlawfully  selling  trout  immunity 
from  prosecution  cannot  be  first  urged  on  appeal. 

THaL— Errors  not  appearing  on  record  cannot  be  availed  of  to 
arrest  Judgment  p.  580. 

TMaL— In  Massachusetts,  party  cannot  after  yerdict  object  te 
qualificationa  or  impanelling  of  Jury,  p.  580. 

144  U.  8.  581-584,  86  L.  551,  WINDBTT  ▼.  UNION  MUTUAL  LIFR 
INS.  CO. 
Xortgagor  is  properly  chargeable  with  sums  paid  to  eztingulsb 
tax  titles,  p.  584. 

AiH;>roTed  in  Weinreich  ▼.  Hensley,  121  Cal.  657,  54  Pac  267, 
holding  assessment  by  reclamation  of  district  when  paid  by  mort- 
gagee may  be  added  to  mortgage;  Bowse  ▼.  Johnson,  66  Ho.  Appw 
62,  arguendo. 

Attom^.— Agreement  to  pay  retainer  for  serrices  never  per- 
formed can  never  be  implied,  p.  584. 

144  U.  S.  585-601,  86  L.  552,  CBAWFOBD  ▼.  NBAL. 

Circuit  Conrt  will  not  take  Jurisdiction  on  ground  of  diyerse 
citisenshlp,  where  assignment  is  fictitious,  p.  598. 

Approved  in  Alkire  Grocery  Co.  ▼.  Bichesin,  91  Fed.  84,  holding 
assignments  for  purpose  of  conferring  Federal  Jurisdiction  not 
fraudulent 

Fraudulent  conveyanoea.— While  eoUusiye  transfer  to  hinder 
creditors  la  Toid,  debtor  may  prefer  in  good  faith,  p.  596. 
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nraudnleiit  conTeyances.— Eztingulsliment  of  ezlstiiig  deM   to 
Tftlnable  consideratioxi  for  bona  fide  purchase^  p.  686. 

nrandiilant  convqyaiioe.—  Attacking  creditor  must  wkam 
tmt  luiYing  shown  fraudulent  intent,  burden  sliif ts,  p.  606. 

Ai^royed  In  Treuscb  ▼.  Ottenburg,  64  Fed.  878,  6  U.  S. 
408;  upholding  Instruction  that  creditor  obtaining  property  honeatty 
acquired  by  debtor  must  have  knowledge  and  participate  in  fnmd 
upon  creditors.    See  34  Am.  St  Rep.  402,  note. 

Federal  courts  will  follow  State  construction  of  statutes  rria- 
tiye  to  fraudulent  conveyances,  p.  696. 

Appeal.— Findings  of  master,  concurred  in  by  court,  are   pt^ 
sumed  correct,  p.  696. 

Approved  in  Furrer  ▼.  Ferris,  145  U.  S.  134,  36  L.  651,  12  S.  Ct 
821,  Oteri  ▼.  Scalzo,  146  U.  S.  690,  36  L.  828,  12  S.  Ct.  898,  DaTii 
▼.  Schwartz,  156  U.  S.  637,  39  L.  293,  16  S.  Ct.  239,  MoUne  Flow 
Co.  ▼.  Carson,  72  Fed.  389,  36  IT.  S.  App.  448,  Denv^,  etc.,  R.  Co. 
▼.  Ristine,  77  Fed.  69,  40  U.  S.  App.  679,  Kunsemiller  y.  Hill,  86 
Fed.  200,  67  U.  S.  App.  625,  Tug  River,  etc..  Salt  Co.  ▼.  Brigel,  86 
Fed.  823,  Ruhlender  v.  Chesapeake,  etc.,  R.  Co.,  91  Fed.  7,  62  U. 
S.  App.  8,  Lake  Erie,  etc.,  R.  Co.  v.  Fremont,  92  Fed.  731,  and 
Cann  v.  Cann,  40  W.  Va.  152,  20  S.  E.  914,  all  following  rule; 
Fisher  v.  Shropshire,  147  U.  S.  146,  37  L.  116,  13  S.  Ct.  206,  re- 
manding case  where  error   in   master's  computation;   Warren   t. 
Keep,  166  U.  S.  267,  39  L.  146,  15  S.  Ct  83,  and  Morgan  v.  Daniels, 
153  U.  S.  124,  38  L.  658,  14  S.  Ct  773,  applying  principle  to  decisioa 
of  patent  oflSce;  Metropolitan  Nat  Bank  v.  Rogers,  63  Fed.  779,  8 
U.  S.  App.  406,  applying  principle  to  findings  of  fact  by  court  ia 
bill  in  equity;  Walters  v.  Western,  etc.,  R.  Co.,  69  Fed.  710,  apply- 
ing   principle  to  agreement  to  refer   receiver's    compensation    to 
master;  Standard  Cartridge  Co.  v.  Peters'  Cartridge  Co^  60  Fed. 
410,  applying  principles  to  decision  of  patent  oflSce  on  question  of 
priority;  Ottenberg  v.  Comer,  76  Fed.  266,  40  XT.  S.  App.  320.  34  L. 
R.   A.  622,   holding,  under  Kansas   statute,   execution   of  chattel 
mortgage  to  creditor  not  invalidated  by  assignment  soon  after,  mort- 
gagee having  no  knowledge  of  intent  to  assign;  Bosworth  v.  Hook, 
77  Fed.  687,  46  XJ.  8.  App.  698,  holding,  where  reference  to  master 
made  on  motion  and  not  by  stipulation,  court  may  determine  con- 
troversy by  own  judgment;  United  States  Trust  Co.  ▼.  Mercantile 
Trust  Co.,  88  Fed.  153,  59  U.  S.  App.  365,  holding  findings  of  mas- 
ter conclusive  only  on  facts  and  not  on  interpretation  of  documents 

Fraudulent  conTeyances.—  Transaction  void  in  part  is  entirely  so; 
but  fraud  in  one  transaction  does  not  avoid  another,  p.  686w 

Approved  in  Little  Rock  v.  Frank,  63  Ark.  28,  68  Am.  St  Bcp^ 
72,  37  S.  W.  403,  holding  void  provision  in  deed  of  assignment  mak-  |' 

ing  attorney's  fees  preferred  claim  does  not  invalidate  rest  of  as- 
signment; Kock  ▼•  Bostwick,  113  Mich.  806^  71  N.  W.  474,  holdiU 
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fsct  on«  mortgage  executed  by  directors  of  corporatloD  Ib  void 
does  not  make  other  void;  Smith  t.  Slpperly,  9  Utah,  2T2,  H  Pae. 
BO.  holdlDg  BBBtgnment  for  benefit  of  creditors  containing  frandn- 
Tent  preference  void  In  toto;  CoblentE  t.  Orlver  MercantHe  Oo^  10 
TTtali,  104,  37  Pac.  244,  holding  volnntarj  deed  of  assignment,  frand- 
ulentl7  prefeiTing  asalgnee,  void,  thongh  be  did  not  partlctpata. 

144  D.  B.  601-«03,  36  L.  669,  MBYBBHEIM  t.  HOBEHTSON. 

Cnstoma.— Laces  fcnoim  as  "torchons"  and  made  of  flax  mn 
dadable  nnder  |  2604,  B.  B.,  at  40  per  cent  ad  valorem,  p.  608. 

Not  cited. 

144  U.  S.  603-610,  36  L.  560,  ROBBETSON  t.  SALOMON. 

Cnstoma.— Object  of  Including  terms  "goring"  and  "goring' 
in  tariff  act  of  March  8,  18S3.  stated,  p.  607. 

Approved  in  Lobsitz  t.  United  States,  7S  Fed.  SS4.  constmlng 
■'  noU  "  nnder  f  388,  tariff  act  of  October,  1890. 

CnstomB.—  Gorlngs  are  dutiable  at  tblr^  cents  per  pound  and  DO 
per  cent.,  and  webbings  of  cotton,  silb  and  India-rubber  at  30  p« 
cent,  p.  607. 

Approved  in  Lowenthal  v.  United  States,  71  Fed.  6&3  SS  U.  8. 
App.  20.  holding  dress  trimmings,  under  paragraph  39S,  act  of 
October,  1890,  not  limited  to  snch  as  are  wrought  by  hand  or 
braided  by  machiuery. 

Customs.—  Whether  goods  are  known  as  "  gorlngs  "  in  trade  wl 
commerce  of  this  country  is  for  Jury.  p.  609. 

144  D.  S.  610-621.  36  L.  562,  NE8BIT  t.  BIVEBSIDB  INDEPBNI>- 
BNT  DI8T. 

HnnlclpaJi  bond  porcbaser  la  bound  to  nottc*  conatltnttonal 
limitation  na  municipality's  Indebtedness,  p.  617. 

Approved  In  Batbbone  v.  Board  of  Oommrs.,  73  Fed.  399,  Ghilton 
T.  Gratton,  82  Fed.  ^79.  and  Earles  v.  Weils,  94  Wis.  296.  SB  Am. 
St  Eep.  889,  68  N.  W.  907,  aU  following  mle;  Coffin  v.  Board  of 
Commrs.,  B7  Fed.  143,  12  D.  S.  App.  562,  holding  municipalities  not 
estopped  by  recitals  In  bonds,  if  facta  matters  of  public  record; 
dissenting  opinion  In  West  Plains  Twp.  v.  Sage,  69  Fed.  967,  32  U. 
S.  App.  72S,  majorltr  holding  entries  In  towoBblp  record-lwok  of 
agreement  of  sngar  company  to  locate  factory  not  notice  of  Illegal- 
ity.    See  61  Am.  St  Bep.  836,  856.  note. 

Dlstlngalshed  in  National  Life  Ins.  Co.  t.  Board  of  EdncaUoB. 
62  Fed.  789,  27  V.  8.  App.  244,  upon  question  of  Inadequate  exer- 
cise of  ample  power;  Risley  v.  Howell,  64  Fed.  469,  22  U.  8.  App. 
ess,  boldlnf,  where  recitals  In  bonds  Inspire  confidence,  purchaser 
not  chargeable  without  notice.  If  ordinance  recited  therein  mlsap- 
pi«prlates  bonds;  Fanners'  Loan,  etc..  Go.  t.  Toledo,  etc,  Br.,  87 
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Fed.  58,  holdinf  bonds  issued  by  corporation,  where  onlf 
is  In  Irrei^arlty  In  method  of  Increasing  stock,  valid;  Flagg  t. 
School  Dist,  4  N.  Dak.  46,  58  N.  W.  604,  25  L.  R.  A.  STO,  holffinCp 
where  legislatore  gave  county  clerk  authority  to  pass  upon  ques- 
tion of  tlUe  to  school  site,  his  certificate  on  school  bonds  is  flnaL 

Judgment  is  bar  to  second  suit  inyolying  same  cause  and  pai^ 
ties;  where  cause  dilfers  it  is  conclusive  only  of  points  decided, 
p.  61& 

Approved  In  Last  Chance  Min.  Ck>.  ▼.  Tyler  MIn.  Co.,  157  U.  8. 
688,  39  L.  862,  15  S.  Ct  786,  applying  principle;  Bennett  v.  Glenn, 
55  Fed.  957,  8  U.  S.  App.  419,  St  Joseph,  etc.,  B.  Co.  v.  Steele,  63 
Fed.  872,  27  U.  S.  App.  436,  St  Joseph,  etc..  Depot  Go.  v.  Chicago, 
etc.,  Ry.,  89  Fed.  651,  60  U.  8.  App.  681,  and  Willoughby  v.  Rail- 
road, 52  S.  O.  175,  29  S.  B.  632,  both  following  rule;  Wilmington, 
etc.,  B.  B.  V.  Alsbrook,  146  U.  S.  302,  86  L.  981,  13  8.  Ct  79,  ap- 
plying principles  to  tax  exemption  of  railroad;  Keokuk,  etc,  B.  R. 
V.  Missouri,  152  U.  8.  315,  38  L.  456»  14  S.  Ct  597,  holding  mort- 
gagee not  bound  by  decree  against  mortgagor  in  suits  by  third 
parties  unless  he  is  party;  Forsyth  v.  Hammond,  166  U.  8.  518,  41 
L.  1100,  17  8.  Ct  670,  holding  party  voluntarily  beginning  suit  in 
State  court  cannot  question  decision  if  within  scope  of  court;  New 
Orleans  v.  Citizens'  Bank,  167  U.  S.  397,  42  L.  211,  17  S.  Ct  91< 
holding  capital  of  Citizens'  Bank  in  New  Orleans  exempt  from  taxa- 
tion by  act  of  January  30,  1836;     Edwards  v.  Bates  Co.,  55  Fed. 
438,  holding  Judgment  in  suit  on  coupon  res  adjudicata  in  suit  on 
bonds;  Southern  Minnesota,  etc..  Extension  Co.  v.  St  Paul,  etc,  R. 
Co.,  55  Fed.  695,  12  U.  S.  App.  320,  holding  estoppel  arising  from 
finding  in   previous  suit  extends  also  to   decision  of   legal  rights: 
Skinner  v.  Franklin  Co.,  56  Fed.  786,  9  U.  S.  App.  676,  holding  bond- 
holder obtaining  dissolution  of    injunction  in  suit  to  which    not 
party  not  entitled  to  benefits  of  decree  in  that  suit;  David  Bradley 
Mfg.  Co.  V.  Eagle  Mfg.  Co.,  57  Fed.  990,  18  U.  8.  App.  349,  apply-  ] 

ing  principles  to  infringement  suit  against  branch  company;  Austin  ^ 

V.  Hamilton  Co.,  76  Fed.  212,  46  U.  S.  App.  260,  decree  upholding  | 

validity  of  lM>nds  conclusive  in  favor  of  Intervenor  alleging  their  < 

validity;  Police  Jury  v.  Police  Jury,  49  La.  Ann.  1335,  22  So.  377,  | 

holding  defense  set  up  in  former  suit  between  same  parties  npoa  * 

same  cause  of  action  not  available;  State  v.  St  Louis,  145  Mo.  ^ 

590,  46  8.  W.  992,  42  L.  B.  A.  127,  holding  Judgment  against  city 
commissioner  not  res  adjudicata  in  suit  agrainst  board  of  pubtte 
works  covering  same  ordinance;  Fahey  v.  Esterlej  Mach.  Co.,  S 
N.  Dak.  223,  44  Am.  St  Bep.  556,  55  N.  W.  581,  excluding  Judg- 
ment against  plaintiflF  in  favor  of  indorsee  for  value  of  note  given 
in  payment  of  harvester  upon  question  of  breach  of  warranty;  New* 
port  V.  Commonwealth,  ~  Ey.  — ^  61  S.  W.  434,  45  L.  R.  A.  Q28» 
Newport  v.  Commonwealth,  —  Ey.  — ,  50  S.  W.  848,  45  L.  R.  A. 
621,  SUte  V.  Bank  of  Commerce,  95  Tenn.  281*  81  8.  W.  9M, 


) 
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Hank  T.  ICemi^iis,  101  Tenn.  168,  46  S.  W.  561,  all  holdtaif  flM  of 
res  adjndicata  In  tax  cases  limited  to  taxes  for  years  aotnaUj  IKS- 
C<^ted;  Hart  t.  Monlton,  104  Wis.  853,  76  Am.  St  Rep.  884,  80  N. 
'^¥»  600,  holding  Judgment  against  party  in  damage  snit  not  ftd- 
mlsslble  In  action  against  officer  selling  on  execution. 

TtondSii—  Bach  matured  coupon  is  separate   promise  and    gires 
separate  right  of  action,  p.  619. 

▲pproved  in  Bdwards  ▼.  Bates  Co.,  168  U.  S.  272,  41  L.  157,  16  S. 
Ot.  968,  holding,  In  determining  Jurisdictional  amount  in  Circuit 
Court,  matured  coupons  treated  as  independent  promises;  Greene 
Co.  T.  Kortrecht,  81  Fed.  241,  52  U.  8.  App.  252,  holding  in  action 
on  matured  negotiable  bond  interest  on  bonds  and  on  coupons  af- 
ter maturity  do  not  constitute  matter  in  dispute  in  determining 
Jurisdiction  of  Circuit  Court 


144  U.  S.  621-627,  86  L.  566,  CROTTY  T.  UNION  MUTUAL  LIFB 
INS.  CO. 
Xnsnxance.—  Claimant,  under  life  policy,  must  have  insurable  in- 
terest in  life  insured,  p.  623. 

Ai^roTed  in  Kentucky  Life,  etc.,  Ins.  Co.  ▼•  Hamilton,  68  Fed. 
lOl,  22  U.  S.  App.  548,  holding  one  not  wife,  child,  parent  brother, 
sister  or  creditor  of  insured  may  have  insurable  interest;  Bxchange 
Bank  t.  Loh,  104  Ga.  4QS,  31  S.  B.  468,  44  L.  R.  A.  881,  arguendo. 

Zurarable  interest  of  creditor  is  amount  of  debt,  p.  628. 

Insuxance.— Where  insured  names  creditor  as  beneficiary,  latter 
loses  all  interest  on  payment  of  debt,  p.  624.  , 

Insurance.— Creditor  must  affirmatively  prove  fact  and  amount 
of  debt  at  time  of  insured's  death,  p.  626. 

Insurance.— Plaintiff's  sworn  statements,  on  proof  of  insnred's 
death,  are  evidence  against  him,  not  company,  p.  626^ 


144  U.  8.  628-639,  86  L.  569,  WHITB  v.  RANKIN. 

Patents.— Circuit  Court  has  Jurisdiction  of  equity  suit  for  In- 
fringement where  defendant  sets  up  license,  p.  635. 

Approved  in  Blgin,  etc^  Pump  Co.  v.  Nichols,  65  Fed.  217,  24  U. 
8.  App.  542,  Young,  etc.,  Lock-Nut  Co.  ▼.  Young  Lock-Nut  Co.,  72 
Fed.  63,  and  Pacific  Contracting  Co.  v.  Union,  etc..  Contracting  Co., 
80  Fed.  738,  all  following  rule;  American  Box-Mach.  Go.  ▼•  Cros- 
man,  57  Fed.  1026,  obiter. 

Patents.—  Suit  on  contract  of  license  of  patent  presents  bo  que» 
tion  arising  under  patent  laws,  p.  689. 

Approved  in  Heaton,  etc.,  Fastener  Ca  ▼.  Bureka  Speeially  Os^ 
77  Fed.  291.  417  U.  8.  App.  146^  85  L.  R.  A.  780i  obitar. 
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1«4  V.  8.  640-647,  86  L.  074,  PENDLETON  ▼.  BUSSBUl 

9nSgmmtB  of  Federal  courts. are  to  be  accorded  aame  effieet 
Mate  courts  as  judgments  of  other  State  courts,  p.  644 

tainreme  Court  has  Jurisdictioii  to  determine  whether  State 
has  accorded  full  credit  to  Federal  Judgment,  p.  644. 

Oaorts.— Jurisdiction  is  always  subject  of  inquiry  where  jodff- 
ment  is  set  up  in  State  court,  p.  644. 

Judgment  against  corporation,  dissolyed  before  reversal  of  prior 
judgment  on  appeal,  is  invalid,  p.  646. 

ApproTed  in  Ayery  v.  Boston,  etc..  Trust  Co.,  72  Fed.  701,  hold- 
ing receiver,  appointed  by  State  court  on  dissolution  of  corporation 
as  its  successor,  can  sue  in  Federal  court;  dissenting  opinion  In 
State  V.  Railway,  46  S.  C.  456,  28  S.  E.  380,  majority  holding  act 
of  January  3,  1894,  did  not  immediately  repeal  railroad  charter  ee 
as  to  abate  existing  actions;  Gray  v.  Taylor,  —  N.  J.  Bq.  — .  44 
Atl.  672,  obiter. 

Bcjcdiver  cannot  become  party  to  suit  against  dissolved  corpom* 
tjon  in  foreign  jurisdiction,  unless  authorized,  p.  646. 

144  V.  S.  647-661.  36  L.  577,  SAGE  ▼.  LOUISIANA  BOARD  OF 
LIQUIDATION. 
Oonrjak-- State  decision  construing  statute  authorising  governor 
to  sell  bonds  raises  no  Federal  question,  p.  660. 

Approved  in  Bier  v.  McGehee,  148  U.  S.  1^,  87  L.  809,  13  8.  Ct 
1181,  holding  refusal  of  payment  of  bonds  declared  YiM  where 
fraudulently  put  in  circulation  presents  no  Federal  queetkm;  AdaoM 
▼.  Louisiana,  144  U.  S.  652,  36  L.  579,  12  S.  Gt  757,  obit^. 

144  U.  S.  651-653,  36  L.  578,  ADAMS  v.  LOUISIANA  BOARD  OF 
LIQUIDATION. 
Courts.— Whether  judgment  on  first  bonds  of  series  is  estoppel 
te  suit  on  others,  is  not  Federal  question,  p.  658. 

Courts.— Nor  Is  question  whether  exchange  of  State  bonds  far 
merchandise  was  sale  under  State  law,  p.  653. 

Not  cited. 

144  U.  8.  653>658,  86  L.  579,  ROBERTS  ▼.  LEWIS. 

Courts.— Oitlsenship  must  be  affirmatively  alleged  In  Olrcoit 
Oourt;  Supreme  Court  will  reverse  If  not  shown  in  record,  p.  606. 

Approved  in  Mattingly  v.  Northwestern  Virginia  R.  R.,  168  U.  S. 
07,  89  L.  895,  15  S.  Ct  727,  and  St  Louis,  etc.,  Ry.  v.  Newconi« 
56  Fed.  958,  12  U.  S.  App.  503,  both  following  rule. 

Courts.-*  Since  1872,  want  of  jurisdiction  in  Circuit  Court 
be  pleaded  in  manner  available  in  State  emirt,  p.  660L 
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Approred  tn  Dexter  ▼.  Sayward,  51  Fed.  732,  holding,  under 
Washington  code,  cause  of  action  assigned  In  writing  may  be  sued 
OD  by  assignee^  though  assignor  retains  Interest. 

I>i8tlngBlshed  In  Southern  Pac.  Co.  t.  Denton,  146  U.  8.  209,  86 
L.  94fi,  18  8.  Gt  47,  and  Mexican  Gent  By.  ▼.  Plnkncy,  1^  U.  8. 
206,  87  L.  704,  13  8.  Gt  864,  holding  Texas  statute  glylng  special 
appearance  effect  of  general  appearance  not  binding  on  Federal 
court  to  glTe  Jurisdiction  of  defendant 

Pleading.— Under  Nebraska  code,  answer  takes  place  of  com- 
mon-law pleas;  denial  of  **each  ^  *  *  allegation**  puts  all  In 
Issue,  p.  657. 

Approved  In  Greene  ▼.  Tacoma,  53  Fed.  563,  holding,  under  Wash- 
ington code,  allegation  In  ejectment  as  to  yalue  of  property,  when 
denied,  requires  finding  that  value  exceeds  $2,000  to  sustain  Juris- 
diction of  Gircult  Court;  Jones  v.  Rowley,  73  Fed.  288,  denying 
motion  to  strike  out  plea  to  Jurisdiction  under  Colorado  code. 

drcuit  Court  may,  on  reversal  and  remand  for  failure  of  record 
tD  ahow  Jurisdiction,  allow  amendment,  p.  658. 

BClsc^aneous.— Cited  In  Robots  v.  Lewis,  158  U.  8.  876,  88  Lb 
fSO,  14  8.  Ct  946,  Incidentally. 

144  U.  8.  658-^65,  86  L.  588,  KBNDALL  v.  8AN  JUAN  BAN.  GO. 
Vines.— Until  withdrawal  from  Indian  reservation  land  is  not 
opoi  to  location,  p.  668. 

Mines.— Party  In  possession  when  land  withdrawn  may  adopt 
previous  acts,  record  and  date  rights  from  that  day,  p.  664. 

Mines.— Locator  failing  to  validate  location  within  proper  time 
after  withdrawal,  has  no  right  against  later  locator,  p.  665. 

Not  dted. 

144  U.  S.  665-668,  86  L.  585,  GRBOOBT  v.  B08T0N  8AFB  DB- 
POSIT  CO. 
Oourts.—  Deposit  In  court  Is  subject  to  order  of  court  in  relation 
to  that  cause  exclusively,  p.  668. 

AppeaL—  Circuit  Court's  dismissal,  which  should  have  been  wltb- 
•nt  prcdudlce,  may  be  modified  by  8apreme  Court,  p.  668. 

Not  cited. 


144  U.  8.  669-47T,  86  L.  586,  UNDBRWOOD  T.  MBTBOPOLITAN 
NAT.  BANK, 
tabrogation.—  Maktf  paying  note  Is  not  subrogated  to  rli^its  ua^ 
der  mortgage  given  by  accommodation  lndoracr»  pw  6fC 

Not  dted. 
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144  U.  S.  677-688  Notes  on  U.  S.  Reports. 

144  U.  &  677-^88,  86  L.  591,  UNITED  STATES  T.  EATON. 

Crlmlxial  law.—  There  are  no  common-law  offensee  agitaB^  IMIed 
States,  p»  687. 

Cited  la  dissenting  opinion  in  Interstate  Commerce  Com.  t.  Brt»- 
son,  166  U.  &  6,  89  L.  60,  15  8.  Ct  21,  obiter. 

Criminal  law.— Offense  which  may  be  subject  to  criminal  pro- 
cednre  is  one  against  public  law,  p.  687. 

ApproTed  In  United  States  t.  Murphy,  91  Fed.  121,  upholding  in- 
dictment charging  importing  liquor  into  Alaska;  In  re  Dana,  68 
Fed.  899,  and  Wilkins  ▼.  United  States,  96  Fed.  839,  obiter. 

United  States.— Department  regulations,  prescribed  under  au- 
thority of  Congress,  hsTe  force  of  law,  p.  688. 

Approved  in  In  re  Kollock,  166  U.  S.  638,  41  L.  816,  17  S.  Ct. 
446,  holding  regulations  of  Internal  revenue,  as  to  marks,  etc,  on 
oleomargarine  packages,  valid;  United  States  t.  Three  Barrels  of 
Whisky,  77  Fed.  966,  holding  merely  tacking  newspaper  over 
stamped  end  of  spirits  barrel  not  ground  of  forfeiture  under  R.  8^ 
and  regulations  of  revenue  department;  Meads  v.  United  States, 
81  Fed.  694,  64  U.  S.  App.  167,  holding  interior  department  regu- 
lations cannot  enlarge  or  restrict  liability  of  receiver  of  land  dis- 
trict on  bond;  Carr  v.  Gordon,  82  Fed.  379,  applying  principle  to 
order  of  July,  1897,  amendment  to  presidential  rule  11;  Taylor  t. 
Kercheval,  82  Fed.  504,  holding  equity  cannot  enjoin  msrshsl  from 
removing  deputy;  Page  v.  Moffett,  85  Fed.  39,  holding  neither  R.  S.« 
S  1753,  nor  the  civil  service  act  of  January,  1883,  affects  office 
holder's  vested  right  to  office  under  presidential  rule  11;  Wilkins  v. 
United  States,  96  Fed.  840,  841,  holding  regulation  of  treasury  de> 
partment,  made  In  pursuance  of  congressional  act,  valid;  State  v. 
Davis,  69  N.  H.  860,  41  AtL  267,  permitting  proof  of  treasury  rules 
from  circular. 

Criminal  law.— Departments'  pow^  to  make  regulations  does 
not  extend  to  making  breach  thereof  criminal  offense,  p.  686. 

Approved  in  Plumley  ▼.  Massachusetts,  166  U.  8.  481,  89  L.  280, 
15  S.  Ct  161,  holding  oleomargarine  act  does  not  give  authority 
to  those  who  pay  tax  under  It  to  sell  oleomargarine  in  State  law- 
fully forbidding  its  sale;  In  re  Kollock,  166  U.  8.  686,  41  L.  816. 
17  S.  Ct.  447,  holding,  under  oleomargarine  act,  leaving  matter  of 
marks,  etc.,  to  commissioner,  not  unconstitutional;  United  States 
V.  Three  Barrels  of  Whiskey,  77  Fed.  964,  holding  tacking  news- 
paper over  stamps  on  spirits  barrel  not  groimd  of  forfeiture  under 
R.  S.  and  regulations  of  revenue  department;  Unttsd  States  ▼. 
One  Package,  etc..  Spirits,  88  Fed.  868,  holding  R.  8n  I  8249,  does 
not  empower  internal  revenue  commissioner  to  rsqnlrs  additieasi 
mark  on  reduced  spirits;  Commonwealth  v.  Crane,  158  Mass.  SMc 
83  N.  E.  888.  holding  act  of  Congress  of  August  ISBIc  does 
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TtnUer  recnlaUon  of  olcomarEutne  trade  (17  State  legtslatun  oii' 
constltDtloiua;  Peters  t.  United  SUtes,  2  OU  123,  134,  88  Pac. 
1088,  lose  boldlnf  proBocntloM  for  perjnrr  for  false  iweartnc  t>e- 
fore  lud  ofllce  malntaliiable  under  R.  fl^  |  S39T;  dlesentlnK  opln- 
lOD  IB  Commrawealth  t.  HunUej,  166  Ifasa.  261,  80  H.  B.  1188,  IB 
U  B.  A.  MT,  obiter. 

IHstliiTiilshed  tn  Caht  v.  United  States,  162  D.  8.  21S,  88  L.  «18, 
14  B.  Ot  SIS,  koUlsg  false  swearing  before  land  office,  In  borne- 
stead  eatrj.  Is  peijoir  nnder  R.  8.,  f  B392;  United  States  t.  Ford. 
60  Fed.  48^  4B9,  holtUnc,  nnder  act  of  Co&Brese  of  Aogust  2,  1888, 
I  t,  dialiiis  In  oleomarsarlne  ma;  be  Indicted  for  neglectlDK  to 
maA  fffrsiM  Is  MBwdawss  wttt  nruint  f^gnlattoM, 
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The  CitatioDB  in  the  forgoing  annotations  indnde  dl 
the  following  Beports  and  all  preceding  them  in  each 


or  lenes: 

U.  s. 175 

Law.  E(L  42 

Fed.  Rep. 96 

U.  S.  Ap 63 

(excepting  6S) 

Ala. 119 

Ariz. 1 

Ark 65 

CaL   125 

Colo 25 

Colo.  Ap.  • 12 

Conn ••••• 71 

6 

1 

39 

107 

2 

181 

152 


Oak 

OeL  Pennewill. 

Fla. 

Ga.    

Ida 

Ill 

Ind 


Ind.  Ap 22 

Iowa    107 

Kana 60 

Kans.  Ap 7 

Ky 101 

La.  Ann. 61 

Md 89 

Me 92 

Mast 173 

Mich 117 

Minn.    73 

Miss 76 

Mo 160 


Mo.  App.  71^ 

Mont » 

Neb 5(> 

Nev. 23 

N.H 67 

N.  J.  Eq 67 

N.  J.L. 62 

N.  M 9 

N.  Y 160 

N.  C. 128 

N.  D.    8 

Ohio 60 

Or S3 

Pa 192 

R.1 19 

S.  C 64 

S.  D 10 

Tenn 102 

Tex t2 

Tex.  CiT 19 

Tex.  Or 38 

Utah   IS 

Vt 70 

Va 96 

Wash 20 

W.  Va.   45 

Wis 102 

Wyo 6 

Am.  Dee.  100 

Am.  Rep • 60 

Am.  St.  Rep. 71 

L.  R.  A 46 


with  duplicate  references  to  the  Reporter  System  and  later 
cases^  including 


Sup.Ct 10  N.  E. 

Atl 43  N.  W. 

Pae,  68  S.  E. 

So 86  S.  W. 
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CASES 


AEGtJED    AJSD    DECIDED 


UPREME  COURT 


UNITED  STATES 


OOTOBER  TEBM,  1891. 


Vol.   14,5. 

a. 


EOISIOKS 

the  United  States, 


closed  In  brackets.] 


Ii  ratereDos  words  ui4 


cellor  of  ihst  State  nhicb  overruled  a  demurrer 
to  a  bin  filed  in  the  Cbancery  Court  of  Shelby 
county,  Teimessee,  by  Fickleu  and  othera 
agaiosC  the  Taxing  District  of  Shelby  county 
etat.,  and  decreed  a.  perpetual  injunction  io 
belialf  of  Fictilen  to  restrain  the  collection  of 
a  lax  on  his  business,  and  which  as  to  Cooper 
&  Co.,  adjudged  the  paymenl  by  tbem  of  Ibe 
tax  on  tbeir  bu.iineBB  in  Tennessee,  and  granted 
nn  injunction  as  Io  the  remainder  of  tie  tax. 
The  jud^ent  of  the  Supreme  Court  also  sus- 
tained the  demurrer  and  dismissed  the  suit. 
Affl-nned, 

Statement  by  Mr.  Chief  Jaatia  Fnllar: 

This  bill  was  filed  Id  the  Cbancerj  Court  of 
Shel^  rounty,  Tennissee,  by  C.  E.  Picklen 
and  Cfooper  &  Company,  against  the  Taxioi; 
District  of  Bbelbv  county  and  Andrew  J. 
Harris,  County  I'rustee. 

The  bill  alleged  that  complainants  were 
"commercial  agents  or  merchandise  brokers 
located  within  the  taxing  district  of  Shelby 
county,  where  Ibcir  respective  flrtna  rent  a 
room  fnr  the  purpose  of  keeping  and,  at  times, 
eihibiling  their  samplei  and  carrying  on  their 
correspondencewitbiheirrespectivepriDcipais; 
that  tbey  use  no  capital  in  tbeir  business;  that 
they  handle  or  deal  in  no  merchandise,  and 
are  neither  buyers  nor  sellers;  they  only  en- 
gsee  in  negoliailng  sales  for  their  respective 
prlndpala;  tbey  do  pi«cisely  the  same  busineai 
that  commercial  drummers  do,  the  only  rtjjfer- 
ence  being  that  they  are  stationary,  while  the 
commercial  drumm'ere  are  trsnsitoiy,  and  go 
from  place  Io  place  and  secure  a  temporary 
room  in  each  town  or  city  in  which  to  exhibit 
tbeir  samples.  That  eacfh  solicits  orders  for 
the  sales  of  the  merchandise  of  Ihelr  respective 
priDcipals  and  forwards  the  same  to  tbem, 
when  such  orders  are  filled  by  shipping  the 
goods  direct  to  the  purchasers  thereof  in  the 
county  of  Shelby." 

It  was  then  averred  that  all  of  the  sales  ne- 
gotiated by  complainant  Flcklen  were  exclu- 
rarely  for  non-resident  firms,  who  resided  and 
carried  on  business  Io  other  states  than  Tenne- 
see,  and  all  the  merchandise  so  sold  was  in 
other  states  than  TeDuesaee,  where  the  pales 
were  made,  and  was  shipped  Into  Tennessee, 
when  the  orders  were  forwarded  and  filled. 
That  at  least  nine  tenths  of  the  sales  ncgoti- 
ItOl 
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ated  and  effected  by  complainanta  Cooper  A 
Company,  and  at  feast  nine  tenths  of  their 
g^oes  commissions,  were  derived  firom  mer- 
chandise of  non-reddent  firms  or  persons,  and 
which  merchandise  was  shipped  into  Tennes- 
see from  other  states,  after  the  sales  were  ef- 
fected. 

That  section  9,  chapter  96,  of  the  Acts  of 
1881»  of  Tennessee,  made  sub-section  17  of 
section  22  of  the  Taxing  District  Acts,  Taxing 
District  Digest,  60,  provides: 

"Every  person  or  firm  dealing  in  cotton,  or 
any  other  article  whatever,  whether  as  factor, 
broker,  hover  or  seller,  on  commission  or 
otherwise,  ($50)  fifty  dollars  per  annum,  and 
in  addiUon,  every  such  person  or  firm  shall  be 
taxed  ad  taiarem  (10  cts.)  ten  cents  on  every 
one  hondr^  dollars  of  amount  of  capital  in- 
vested or  osed  in  such  business;  Profnded,  how- 
tfMT,.  that  if  such  person  or  firm  carry  on  the 
cotton  or  other  business  in  connection  with 
the  grocery  or  any  other  business,  the  capital 
invested  in  both  wall  only  be  taxed  once;  but 
such  person  or  firm  must  pay  the  privilege 
tax  for  both  occupations;  And  provided,  fur- 
iher,  that  if  the  persons  taxed  in  this  subsec- 
tion have  no  capital  invested,  they  shall  pay 
2|  per  cent  on  their  gross  yearly  commissions, 
charges  or  compensations  for  said  business, 
and  at  the  time  of  taking  out  their  said  li- 
cense, they  shall  give  bond  to  return  said 
gross  commissions,  charges  or  compensation 
to  the  trustee  at  the  end  of  the  year,  and  at 
the  end  of  the  year  they  shall  make  return  to 
said  trustee  accordingly,  and  pay  to  him  the 
said  2|  per  cent." 

Complainants  charged  that,  as  they  were 
neither  dealers,  buyers,  nor  sellers,  but  only 
en/mged  in  negotiating  sales  for  buyers,  they 
were  not  embraced  vdthin  the  meaning  of  said 
section,  and  further  stated  that  they  Imd  each 
heretofore  paid  the  privilege  tax  Mud  the  in- 
come tax,  except  for  the  year  1887,  and  had 
tendered  the  privilege  tax  of  $50  and  costs  of 
issuing  license  for  the  year  1888  to  the  trustee, 
who  refused  to  accept  the  same  unless  com- 
plainants would  also  pay  the  income  tax  for 
the  year  1887. 

From  the  bill  and  exhibits  attached  it  ap- 
peared that  complainants  in  January,  1887, 
each  paid  the  sum  of  $50  for  the  use  of  the 
taxing  district,  and  executed  bonds  agreeably 
to  the  requirements  of  the  law  in  that  behalf, 
and  received  licenses  as  merchandise  brokers 
within  the  limits  of  the  district  for  the  year 
1887,  and  that  in  January,  1888,  they  tendered, 
as  commercial  brokers,  to  the  trustee  fifty  dol- 
lars and  twentv-five  cents,  each,  as  their  privi- 
lege tax  and  dbarges  for  the  year  1888,  which 
he  refused  to  accept  because  they  refused  to 
pay  for  the  year  1887  two  and  one  half  per 
cent  upon  tbehr  gross  commissions  d^ved 
from  their  business  for  the  year  1387,  although 
they  executed  bonds  in  January,  1887,  to  report 
said  gross  commissions. 

Complainants  charged  that  the  law  in  ques- 
tion was  in  violation  of  the  commerce  clause 
of  the  Constitution  of  the  United  States  and 
also  of  the  Constitution  of  Tennessee,  and 
prayed  as  follows: 

"Fhat  an  injunction  issue  to  restrain  the 
dcfts.  or  either  of  them  from  instituting  any 
suit  or  proceeding  against  them  or  either  of 
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them  for  the  collection  of  said  %^  %  tax  spoa 
their  respective  gross  oommissioos  froa  tfacir 
said  business  or  from  issuing  any  warrsnl  for 
their  arrest  for  their  failure  to  par  the  tmtam 
for  the  year  1887,  and  that  defta.  be  also  re- 
strained from  in  any  wa^^  interfering  with 
them  in  the  carrying  on  their  said  boaioev  for 
the  year  1888;  and  upon  final  hearing  tbey,  the 
defts.  be  restrained  perpetually  from  ooUectiBg 
from  them  or  either  of  them  sakl  %\  per  obk 
tax  upon  their  said  gross  commissiona  txom 
their  said  business,  and  from  oollectiB^ 
privilege  tax  of  $50,  and  they  pray  for 
relief,  and  will  ever  pray,  etc. 

To  this  bill  the  defendante  filed  a 
which  was  overruled  by  the  chancellor, 
the  defendants  electing  to  stand  by  it,  a  final 
decree  was  entered,  making  the  inlonctSoo  per- 
petual in  behalf  of  Ficklen  as  to  theeotire  tax, 
including  the  $50;  and,  as  to  Cooper  A  Coai- 
pany,  adjudging  that  they  were  k^lj  boond 
to  pay  the  sum  of  $50  and  the  tax  of  two  aad 
one  half  per  cent  on  their  oommtsskms,  to  rbt 
extent  that  those  commissions  were  opoo  aakt 
of  property  owned  by  residents  of  TenneaKe, 
and  perpetuating  the  injunction  in  all  ocber 
respects. 

From  this  decree  the  defendants  prayed  aa 
appeal  to  the  Supreme  Court  of  the  State,  aad 
that  court  decided  that  the  Act  of  the  Legis- 
lature in  question  was  not  in  violatioo  of  the 
state  constitution,  and,  further,  that  **{«••■ 
much  as  it  appears  from  the  bill  that  the  com- 
plainants  at  the  beginning  of  the  rear  Vffft 
applied  for  and  received,  respectively,  lice  aw 
to  carry  on  the  business  of  commissioo  bcokeit 
vritbout  qualification,  and  that  tbey.  the  com- 
plainants, held  said   license  tbrougfaoot  tbe 
year  1887,  complainants  were  chargeable  wiib 
the  privilege  tax,  as  fixed  by  the  Act  aformid. 
without  regard  to  the  amount  or  cbsracier  of 
the  business  carried  on  under  said  Uceaaes  or 
the  places  of  residence  of  their  principali,  sad 
that  complainants  must  have  reported  and  paid 
2i  per  cent  on  the  gross  comminioas  reoat«d 
by  them  during  the  year  lb87  before  tbey  could 
have  become  entitled  to  licenses  for  lbs  jctf 
1888.    .    .    .    That  when  at  the  beginoinf  of 
the  year  1888  the  complainanta  aopUed  for 
license   as  merchandise   brokers   tbey  ^"cn 
rightfully  required  (1)  to  report  aad  pay  tk 
per  cent  on  their  commissions  received  dorisff 
1887,  and  (2)  to  pay  the  fixed  charge  of  $50  sad 
give  bond  to  report  their  gross  commiauoBi  M 
the  end  of  the  year  1888.    .    .    .    That  thi 
said  Act  is  not,  as  to  these  complainanti,  vio- 
lative of  art  1,  §  8,  of  the  ConstitotioQ  of  tte 
United  States,  by  which  the  power  to  retidtft 
commerce  between  the  states  is  ooofenea  v|ios 
the  Congress  of  the  United  States;  and  .  . . 
that   complainants,  having  appUed  te,  a» 
cepted,  and  held  for  and  dming  the  Tear  Xfffi 
unqualified  license  as  commissioQ  brokan,  sad 
having  applied  for  the  same  unoualified  Uoean 
for  the  year  1888,  cannot  question  the  validitv 
of  the  said  Act  as  being  in  conflict  with  mSi 

§  revisions  of  the  Conwtution  of  the  UsHed 
tates,  for  that  the  said  complainants  wen  aoc 
entitled  to  the  said  license  upon  the  facts  iiaMd 
in  the  bill,  whether  the  business  actually  doss 
and  theretofore  conducted  by  tbe«n  was  or  m 
not  exonerated  from  nid  privilefie  tax  asdcf 
the  said  provision  of  the  Feaeral  Consiitatioa'' 
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The  decree  of  the  chancellor  was  accordingly 
reyersed,  the  demurrer  sustained,  and  the  bill 
disnoisaed,  whereupon  a  writ  of  error  was 
taken  oat  from  this  court 

JfdMTt.  W.  Hallett  Phillips,  MeDatoeU 
and  McQowan  and  UetMry  Craft,  for  plaintiffs 
in  error: 

An  occupation  cannot  be  taxed  if,  as  has 
frequently  been  held,  the  tax  is  so  specialized 
18  to  operate  as  a  burden  against  the  introduc- 
tion and  sale  of  the  products  of  another  State 
or  against  the  citizens  of  other  states.  A  tax 
to  GO  business  is  a  tax  on  the  business,  to  be 
paid  by  and  out  of  the  business. 

Here  the  o^ration  of  the  tax  is  to  exact  a 
duty  for  permission  to  exercise  interstate  com- 
merce within  the  State.  It  is  for  the  privilege 
of  makins  contracts  within  the  county  of  Shel- 
by to  seu  merchandise,  the  product  of  other 
states,  for  merchants  of  such  states  to  residents 
of  Tennessee.  It  is  for  the  faculty  of  doing 
that  business,  that  the  license  is  required. 

A  law  requiring  a  person  to  take  out  a  license 
in  order  to  confer  upon  him  the  faculty  or 
privil^e  of  conductizig  a  business  is  a  regula- 
tion of  that  business;  and  when  the  law  re- 
2 aires  the  plaintiffs  to  take  out  a  license  in  or- 
er  to  acquire  the  privilege  of  conducting 
interstate  commerce,  mat  is  a  regulation  of  in- 
terstate commerce. 

Here  business  between  states  is  conducted 
by  means  of  agents,  called  merchandise  brok- 
ers, and  that  business  cannot  be  prohibited  un- 
less a  license  is  taken  from  the  State  in  which 
the  agent  ia  located  where  the  business  is  trans- 
acted. 

It  is  the  business  really  which  is  taxed,  and 
the  validity  of  the  tax  in  nowise  depends  on 
the  leni^th  of  time  in  which  the  agent  or  brok- 
er was  m  the  State  or  intended  to  remain,  but 
upon  the  character  of  the  business  transacted. 
II  the  business  was  interstate  it  wus  not  sub- 
ject to  any  exaction  by  the  State.  If  a  person 
of  the  vocation  of  plaintiffs  should  come  into 
the  State  of  Tennessee  for  the  sole  purpose  of 
gettiDg  orders  for  non-residect  merchants  for 
goods  the  products  of  other  states,  we  do  not 
tuppuse  it  would  be  claimed  tbut  a  State  would 
ba?e  a  right  to  levy  a  tax  on  such  person  for 
the  privilege.  We  repeat,  does  his  liability  to 
tbe  tax  depend  on  the  length  of  his  stay? 

If  it  does  not,  then,  it  seems  to  us,  it  must 

follow  that  r^dence  of  the  person  doing  the 

I  busioess  cannot  affect  the  question.    It  seems 

I  to  tig  that  the  validity  of  the  tax  must  be  deter- 

nuned  by  the  nature  of  the  business  taxed  and 

i^ot  by  the  residence  of  the  agent  transacting  it. 

In  WdUiTig  v.  MicTiigan,  the  fact  that  the 

persons  soliciting  orders  or  selling,  were  lo- 

tat«d  in  the  State,  did  not  affect  the  question 

of  the  effect  of  the  tax  which  was,  as  held  by 

^t  oonrt,  a  tax  for  selling  goods  brought  into 

^  State  from  other  states. 

U6 U.S. 446  (29:691). 

It  most  be  constantly  kept  in  view  that  the 

i^x  is  one  on  the  faculty  of  conducting  busi- 

>)^   It  will  not  do  to  say  that  the  Act  does 

iK)t  purport  to  make  any  regulation  or  pre- 

•cribe  any  rule  in  the  conduct  of  interstate 

ousioess.    The  real  inquby  must  be.  What  is 

we  necessary  effect  of  the  tax? 

^  the  SkUe  Freight  Tax  Case  this  court  says: 

>U  C.  S. 


*'It  has  repeatedly  been  held  that  the  con- 
stitutionality or  unconstitutionality  of  a  State 
tax  is  to  be  determined  not  by  the  form  or 
agency  through  which  it  is  to  be  collected,  but 
by  the  subject  upon  which  the  burden  is  laid."* 

82  U.  S.  15  Wall.  282  (21: 146). 

That  the  entire  business  of  Ficklen,  and  al- 
most the  entire  business  of  Cooper  &  Com- 
pany, constituted  interstate  commerce,  can 
hardly  be  denied. 

Commerce  with  foreign  nations  and  among- 
the  several  states  can  mean  nothing  more  than 
interpourse  with  those  nations  and  among  the 
states  for  the  purpose  of  trade,  be  the  object 
of  the  trade  what  it  may,  and  this  intercourse 
must  include  all  the  means  by  which  it  can  be 
carried  on. 

Oorfleld  v.  Ooryell,  4  Wash.  C.  C.  879. 

Nor  is  the  tax  any  less  objectionable — the  nat- 
ure of  the  exaction  is  not  changed — t>ecause  it 
does  not  discriminate  in  favor  of  domestic- 
business. 

State  Freight  Tax  Caee,  82  XT.  8.  15  Wall. 
282(21:146.) 

In  Leloup  v.  Ptfrt  of  Mobile  Copinion  unani- 
mous) it  is  said:  "We  fail  to  see  how  a  State 
can  tax  a  business  occupation  when  it  cannot 
tax  the  business  itself.  Of  course,  the  exac- 
tion of  a  license  tax  as  a  condition  of  doing* 
any  particular  business  is  a  tax  on  the  occupa- 
tion, and  a  tax  on  the  occupation  of  doing  a. 
business  is  surely  a  tax  on  the  business." 

127  U.  S.  646  (82:  818). 

It  was  also  observed  in  answer  to  the  claim 
that  the  tax  was  partially  levied  on  internal 
commerce:  "That  fact  a  es  not  remove  the- 
difficulty.  The  tax  affects  the  whole  business- 
without  discrimination." 

"No  State  has  the  right  to  levy  a  tax  on  in- 
terstate commerce  in  any  form,  whether  by 
way  of  duties  laid  on  the  transportation  of  the 
subjects  of  that  commerce  or  on  the  receipts- 
derived  from  that  transportation  or  on  the  oc- 
cupation or  business  of  carrying  it  on,  and  the- 
reason  is  such  taxation  is  a  burden  on  that 
commerce  and  amounts  to  a  regulation  of  it, 
which  belongs  solelv  to  Congress." 

To  call  the  tax  in  question  an  occupation- 
tax  is  only,  as  Chief  Justit'e  Marshall  says,  to* 
vary  the  form  without  varying  the  substance. 
It  is  treating  a  prohibition  which  is  general  as 
if  it  were  confined  to  a  particular  mode  of  do- 
ing the  forbidden  thing. 

Brown  v.  Maryland,  25  U.  8.  12  Wheat.  419' 
(6: 679). 

The  present  case  falls  eoually  within  the 
reasoning  of  Piexard  v.  PuUman  8,  Car  Co,, 
where  it  was  held  that  the  privilege  tax  on  the- 
running  and  using  of  sleeping  cars,  was  a  tax 
on  transportation,  and  hence  a  restriction  on> 
commerce. 

Blatchford,  /.,  117  U.  8.  49  (29:  790). 

The  imposition  of  taxes  upon  persons  resid- 
ing within  the  State  or  belonging  to  its  popu- 
lation and  upon  avocations  and  employments- 
pursued  therein  not  directly  connected  with 
foreign  or  interstate  commerce,  or  with  some- 
other  emplovment  or  business,  exercised  under 
authority  oi  the  Constitution  and  laws  of  the- 
United  States,  is  within  thepowerof  the  State. 

The  underlying  principle  in  the  Robbins- 
case,  is  that  it  is  not  competent  for  a  State  to> 
levy  a  tax  or  impose  any  other  restriction  upon 
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tbe  citizens  or  iohabitaDts  of  other  states,  for 
selliDff  or  seeking  to  sell  their  goods  in  such 
State  Dcfore  they  are  introduced  therein. 

RMim  V.  ahmy  County  Tax.  Dist,  120  U. 
8.  490  (80:  695). 

Tbe  decision,  by  its  terms  and  by  necessity, 
•covered  all  agencies,  on  the  ground  that  the 
State  had  no  right  to  make  it  a  state  priyilege 
to  carry  on  interstate  commerce. 

In  tne  nature  of  things,  it  cannot  be  that 
^'hen  the  business  is  conducted  by  one  instru- 
mentality the  State  cannot  tax  it;  but  when 
the  same  business  is  conducted  b^  a  different 
agency  it  is  subject  to  state  exaction. 

That  if  the  order  is  solicited  by  an  agent 
•called  a  drummer,  who  happens  to  be  tempo- 
rarily in  the  State,  the  State  is  prohibited  to 
interfere,  but  that  when  the  order  is  obtained 
by  a  person  called  a  merchandise  agent  or 
broker  located  in  the  State,  the  State  may  in- 
terpose. 

In  both  cases  the  levy  of  the  tax  or  the  re- 
•auirement  of  a  license  is  for  making  negotia- 
"uons  in  the  conduct  of  interstate  commerce. 

This  the  State  cannot  do,  and  for  the  reason 
that  the  negotiation  of  sales  of  goods  for  the 
purpose  of  introducing  them  into  the  State  7!i 
which  the  negotiation  is  made,  is  interstate 
•commerce.  % 

Fargo  v.  Mid  '^an  presented  the  case  of  a 
tax  on  the  grt^  receipts  of  transportation 
which  wa^  held  void. 

The  court  (Miller,  J.,)  in  that  cose  says : 
"The  proposition  that  the  states  can,  by  way 
<if  a  tax  on  business  transacted  within  their 
limits,  regulate  such  business  has  often  been 
set  up  as  a  defense  to  the  allegation  that  the 
taxation  was  such  an  interference  with  com- 
merce as  violated  the  constitutional  provision 
sow  under  consideration.  But  when  the  busi- 
ness so  taxed  is  commerce  itself,  and  is  com- 
merce amon^  the  states  or  with  foreign  nations, 
^e  constitutional  provision  cannot  thereby  be 
evaded 

121  U.  8.  244  (30:  894). 

Philadelphut  db  8.  8S.  Co.  v.  Pennsf/lvania, 
122  U.  8.  886(30:1200).  1  Inters. Com.  Rep.  808. 
«tax  on  grossreceiptsof  the  steamshipcompan^ 
was  pronounced  void.  The  court  said:  '*Their 
business  as  carriers  in  foreign  or  interstate 
•commeroo  cannot  be  taxed  by  the  State  under 
the  plea  that  they  are  exercising  a  franchise." 

A  similar  general  principle  was  announced 
by  Mr.  Justice  Field  in  Welton  v.  Missouri, 
ivhen  he  said:  '*The  general  power  of  the 
State  to  impose  taxes  in  the  way  of  licenses 
upon  all  pursuits  and  occupations  within  its 
limits  is  admitted,  but,  like  all  other  powers, 
must  be  admitted  in  subordination  to  the 
requirements  of  the  Federal  Constitution. 
Where  the  business  or  occupation  consists  in 
tbe  sale  of  goods  the  license  tax  required  for 
its  pursuit  is  in  effect  a  tax  upon  the  goods 
themselves.  If  such  a  tax  be  within  the  power 
of  tbe  State  to  levy,  it  matters  not  whether  it 
l)e  raised  directly  from  the  goods  or  indirectly 
from  them  through  the  liccusc  to  the  dealer; 
but  if  such  tax  conflict  with  any  power  vested 
in  Congress  by  the  Constitution  of  the  United 
States,  it  will  not  be  any  the  less  invalid  be- 
•cause  enforced  through  the  form  of  a  personal 
license." 

91  U.  8.  279  (23:  349). 
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''Ordinary  occupations,"  says  the  oont  in  t 
later  case,  **are  taxed  in  various  ways,  sad  ia 
most  cases  legitimately  taxed:  bat  we  fdl  to 
see  how  a  State  can  tax  a  business  occnpttioa, 
when  it  cannot  tax  tbe  business  itadf." 

'The  exaction  of  a  license  tax  as  acooditiaa 
of  doing  an^  particular  business  is  a  tax  oi 
the  occupation,  and  a  tax  on  the  occupatkio  of 
doing  a  business  tax  is  surely  a  taxon  tbebori- 
ness. ' 

It  was  held  that  tbe  State  oould  not  ooapd 
the  company  to  take  out  a  license  for  tbe  trun- 
action  of  business  in  the  city,  and  that  a  ps^ 
eral  license  tax  on  the  telegraph  company  tf- 
fectod  its  entire  business,  interstate  is  wefl  m 
internaL 

Uloup  V.  Port  cf  MdfnU,  127  U.  a  «0  («: 
811).  2  Inters.  Com.  Rep.  184. 

And  so  it  has  been  likewise  held  that  a  tax 
"on  the  cross  receipts  derived  frum  busiiKM 
done  in  this  State,"  when  levied  on  a  td^gnph 
company,  is  invalid  where  the  comoionicaiioQ 
by  messages  is  carried  either  into  tbe  State 
from  without  or  from  within  the  State  to  la- 
other  State. 

Western  U.  Teleg.  Co.  v.  Alabama,  188  U.  8. 
477  (33:  410). 

No  State  has  the  right  to  lay  a  tax  oo  iatcr- 
state  commerce  in  any  form,  whether  by  wty 
of  duties  laid  on  the  transportation  of  tbe  sob- 
jecis  of  that  commerce  or  on  the  receipts  d^ 
rived  from  that  transportation  or  on  tbe  occu- 
pation or  business  of  carryingiton,  for  tbe  rea- 
son that  such  taxation  is  a  burden  on  that  cois- 
merce  and  amoimts  to  a  regulaUooof  it  wUck 
belongs  solely  to  Congress. 

Lyng  v.  Michigan,  185  U.  8.  166  (84: 15SV 
8  Inters.  Com.  Rep.  148;  Asher  y.  Ttei,  198 
U.  S.  132  (32:  869)»  2  Inters.  Com.  Rea  Ml: 
titouUnburgh  v.  Uennick.  129  U.  8.  148  (IS: 
687),  2  Inters.  Com.  Rep.  409. 

In  Mc  all  y.  CaMomia,  the  Uoeaie  Isx 
questioned  was  on  raUroad  agencies. 

McCall,  the  agent,  was  a  residoit  io  CtUfior- 
nia.  His  business  consisted  in  solidtioK  pM- 
senger  traffic  over  the  interstate  railroad  whkk 
he  represented. 

The  court  held  that  the  solicitiDe  agency  vv 
one  of  the  means  used  by  the  oompaoy  to  ir 
crease  its  interstate  traffic.  **Tbe  tax  upon  It, 
therefore,  was  a  tax  upon  a  meansor  anocctz|a 
tion  of  carrying  on  interstate  oommeroe,  port 
and  simple. 

186  U.  S.  110  (84:  893).  8  IntenL  Cos.  RtiL 
181;  Norfolk  d  W.  R.  Oo.  v.  Ptnn^immAj* 
U.  8.  114  (34:  894).  8  Inters.  Com.  Rrp.  178; 
Oruteher  y.  Kentucky,  141  U.  a  57  (85:  e»; 
Corson  v.  Marylaftd,  120  U.  8.  605  (90:700): 
Fargo  v.  Michigan,  121  U.  8.  247  (30: 895);  Ot 
aehita  Packet  Co.  y.  Aiken,  121  U.  &  447  (t. 
976);  Philadelphia  d  8  88.  Co.  v.  Ptmnsgim^ 
nia,  122  U.  8.  886  (80:1201):  Western  U.  m 
Co.  y.  Pendleton,  122  U.  8.  856(30:  119S);  A>» 
man  y.  Chicago  d  N.  W.  R.  Co.  125  U.  a  <M 
(31:710);  Leloupy.  Porti^MobUe^  127  U.  8.  Ml 
(32:818).  2  Inters.  Com.  Rep.  \UiA»ktr^,  Ttt 
as,  128  U.S.  180  (82:869).  2  Iiitefs.Coin.Rep.Ml. 
Stoutenburgh  y.  llennick,  129  U.  a  148  (3a:«9^ 
2  Inters.  Com. Rep. 409;  Z.Aiyy.£rim«Mi  ISSC 
8. 108(84: 132),  8  Inters,  Com.  Rep.  86:  HkCsi 
y.  California,  186  U.  a  108  (84:  892),  3  iDtm 
Com .  Rep.181 ;  Minnesota  v.  Barber,  186  U.&t!? 
(84: 460).  8  Inters.  Com.  Rep.  185:  flH'au^t 
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RAman,  188  U.  8.  82  (84:  883),  8  Inters.  Com. 
Rep.  485;  Be  Bahrer.  140  U.  S.  554  (35:  574); 
PuUman  Palace  Car  Oo.  ▼.  Pennsylvania,  141 
U.  25.  81  (85:619),  8  iDters.  Com.  Kep.  595. 
Mr.  S«  P.  WaJker,  for  defendants  in  error: 
This  court,  from  the  case  of  Brown  v.  Mary* 
Und,  25  U.  S.  12  Wheat.  419  (6:678),  to  the  very 
recent  cases  of  BMine  v.  S/ielby  County  Tax, 
Diii,  120  U.  8.  489  (8U:  694),  Leloup  t.  Port  of 
MvbiU,  127  U.  a  640  (82:  811),  2  Inters.  Com. 
Rep.184;  Cruteher  v.  Kentucky,!^  U.  8.47  (35: 
619),  has  so  frequently  considered  the  question 
ioTolved.  that  it  is  not  our  purpose  to  attempt 
«o  extended  review  or  discussion  of  the  authori- 
ties. Wesliall  only,  therefore,  as  briefly  as  pos- 
sible, undertake  to  show  that  the  tax  in  question 
is  not  a  regulation  of  interstate  commerce. 

The  case  is  not  within  the  principles  of  the 
opinion  in  Bobbine  v.  Shelby  County  Tax.  Diet, 
120  U.  8. 489  (80: 694). 

Robbins  was  the  representative  of  one  non- 
resident firm,  and  the  case  was  treated  as  if 
his  principals  had  come  into  the  8tate  to  make 
sales,  and  the  8tate  had  undertaken  to  seize 
and  tax  them. 

The  tax  was  held  to  be  in  effect  not  a  tax  on 
Robbios  but  on  bis  principals.  Here  the  re- 
verse is  ciearly  true. 

The  case  is  dLst^cguishable  from  tbat  of  Cook 
V.  Ptnneylcania,  97  U.  S.  566  (24: 1015). 

In  Uiat  case  the  8tate  of  Pennsylvania  ex- 
acted a  certain  percentage  of  the  proceeds  of 
foreign  goods  sold  at  auction,  for  the  privilege 
of  thus  sdliog  them:  and  the  fax  was  held  to 
be  a  duty  on  imports,  and  unconstitutional, 
under  the  principles  of  the  leading  case  of 
Brown  v.  Maryland,  25  U.  8.  12  Wheat  419 
<6:678). 

In  this  case  the  State  of  Tennessee  requires 
that  everjr  person  pursuing  the  vocation  of 
merchandise  broker  shall  pay  a  vocation  tax 
of  two  and  one  half  per  cent  of  the  commis- 
stoos  earned.  Can  the  tax  be  disputed,  on  the 
fact  that  the  goods  sold  were,  at  the  time  of 
the  sale,  in  another  8tate,  and  that,  as  between 
the  principals — buyer  and  seller— the  transac- 
doD  was  one  of  interstate  commerce. 

We  submit  that  it  is  not  a  tax  upon  the  com- 
merce between  the  states,  but  that  it  is  what  it 
Erts  to  be^a  tax  upon  the  broker  himself, 
ated  by  the  amount  realized  by  him  from 
innction. 
"The  properly  of  corporations  engaged  in 
foreign  or  interstate  commerce,  as  wSl  as  the 
property  of  corporations  engaged  in  other 
nusmess.  Is  subject  to  taxation,  provided  al- 
ways it  be  within  the  jurisdiction  of  the  State." 
Oloveeeter  Ferry  Co,  v.  Psnneylvania,  114  U. 
«.  206  (29: 168, 

'*  The  cars  of  this  company,  within  the  State 
of  Pennsylvania,  are  employed  in  interstate 
<X)mmeroe;  but  their  being  so  employed  docs 
iK>t  exempt  them  from  taxation  by  tiie  State; 
^  the  State  has  not  taxed  them  because  of 
their  beine  so  employed,  but  because  of  their 
being  within  iu  t«»mtoiT  and  Jurisdiction." 

PuUman  Palace  Car  Co.  ^.Anneytvania,  141 
U.  8. 18  (85:618),  8  Inters.  Com.  Rep.  595. 

That  case,  as  did  that  of  PuUman  Palace  Car 
Oo.  ▼.  TwofMy,  29  Fed.  Rep.  658.  in  its  last 
toalysis,  turned  upon  the  question  of  the  prop- 
-erty  having  a  eitue  within  the  State  seeking  to 
tu  it;  and  the  question  was  determined  upon 
thegeoeral  principles  of  law  applicable  thereto. 
145  C.  S.  U.  8..  Book  86. 


The  same  proposition  is  announced  in  Marye 
V.  BalUmore  db  0,  B,  Co.  127  U.  8. 117  (82:94), 

In  the  case  of  Woodruff  v.  Parham,  75  U.  8. 
8  Wall.  137  (19: 886),  this  court,  Miller,  J.,  de- 
livering the  opinion,  said: 

"The  merchant  of  Chicago  who  buys  his 
goods  in  New  York  and  sells  at  wholesale  in  the 
original  packages,  may  have  his  millions  em- 
ployed in  trade  for  half  a  lifetime  and  escape 
all  state,  county  and  city  taxes;  for  all  that  he 
is  worth  is  invested  in  goods  which  he  claims 
to  be  protected  as  imports  from  New  York. 

It  is  obvious  that  if  articles  brought  from 
one  State  into  another  are  exempt  from  taxa- 
tion, even  under  the  limited  circumstances  laid 
down  in  Broton  v.  Maryland,  the  grossest  inm 
justice  must  prevail,  and  equality  of  publie 
burdens  in  all  our  large  cities  is  impossible. 

A.dvancing  from  the  question  of  the  power 
to  tax  property  to  that  of  taxing  vocations, 
business,  franchises,  we  first  notice  the  case  oi 
Wiggine  Ferry  Co.  v.  East  8t.  Louie,  107  U.  8. 
865  (27: 419). 

In  that  case  the  municipality  imposed  an 
annual  license  fee  of  $100  on  the  ferry  com- 
pany, whose  boats  plied  between  East  St.  Louis 
and  St.  Louis.  The  company  was  chartered 
by  the  Slate  of  Illinois  and  domiciled  in  East 
St.  Louis,  the  case  differing  in  that  respect 
from  the  case  of  Gloucester  Kerry  Co.  v.  Penn- 
syhania,  114  U.  8.  196  (29: 158).  The  court 
said:  '*  The  exaction  of  a  license  fee  is  an 
ordinary  exercise  of  the  police  power  by 
municipal  corporations;  and  the  Act  by  which 
this  exaction  is  authorized  will  not  be  held  to 
be  a  regulation  of  commerce." 

The  cases  of  As!ier  v.  Texas,  128  U.  %.  129 
(82:86S).  2  Inters.  Com.  Rep.  241,  StouUnburgh 
V.  Hennick,  129  U.  8.  143  (82:  687),  2  Inters. 
Com.  Rep.  409,  were  identical,  in  all  essential 
particulars,  with  that  of  BMine  v.  Shdby 
County  Tax.  Diet 

In  the  case  of  McCaU  t.  California,  186  XT.  8. 
104  (84:891),  8  Inters.  Com.  Rep.  186,  the  tax 
was,  *'for  every  railroad  agency^  $25  per  quar- 
ter." 

In  commenting  upon  the  case  of  Smith  t. 
Alabama,  124  U.  8.  465  (81:  508),  the  court 
said:  "We  (there)  held,  however,  that  the 
statute  (there)  in  question  (imposing  a  license 
tax  on  locomotive  engineers)  was  not  in  its 
nature  a  regulation  of  commerce;  that  so  far 
as  it  affected  commercial  transactions  amon^ 
the  states  its  effect  was  so  indirect,  incidental 
and  remote  as  not  to  burden  or  impede  such 
commerce,  and  that  it  was  not  therefore  in 
conflict  with  the  Constitution  of  the  United 
States  or  anv  law  of  Consress." 

Perhaps  the  doctrine  of  the  State's  power  to 
tax  and  its  proper  limits  are  found  best  stated  in 
Philadelphia  d  8.  S8.  Co.  v.  Pennsylvania, 
122  (J.  8. 842  (80: 1208).  The  court  there  said: 
*'  The  tax  in  the  present  case  is  laid  upon  the 
gross  receipts  for  transportation  as  such. 
They  are  taxed,  not  only  because  they  are 
money,  or  its  value,  but  because  they  were  re- 
ceived for  transportation." 

A  review  of  the  question  convinces  us  that 
the  first  ground  on  which  the  decision  in  State 
TacB  on  Railway  Cross  Beeeipts  was  placed  is 
not  tenable;  that  it  is  not  supported  by  any- 
thing decided  in  Brown  v.  Maryland;  but,  on 
the  contrary,  that  the  reasoning  in  that  case  if 
decidedly  against  it. 
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The  second  ground  on  which  the  decision 
referred  to  was  based  was  that  the  tax  was 
upon  the  franchise  of  the  corporation  granted 
to  it  by  the  State.  We  do  not  think  that  this 
can  be  aflSrmed  in  the  present  case. 

Interstate  commerce,  when  carried  on  bj 
corporations,  is  entitled  to  the  same  protection 
against  State  exactions  which  is  given  to  such 
commerce  when  carried  on  bv  individuals. 

Philadelphia  d  3,  88.  Cb.  v.  Penruyltania, 
122  U.  S.  842  (80:1203). 

And  on  page  845  (1204)  it  was  safd:  "  The 
corporate  franchises,  the  property,  the  busi- 
ness, the  income  of  corporations  created  by  a 
State  may  undoubtedly  be  tized  by  the  State." 

In  accord  with  the  distinctions  here  laid 
down,  this  court,  in  the  case  of  Maine  v. 
Grand  Trunk  R  Co,,  142  U.  S.  217  (85:  994), 
sustained  a  statute  of  the  State  of  Maine  as  be- 
ing a  valid  tax  upon  the  corporate  franchise — 
the  law  imposing  a  tax  on  the  franchise  accord- 
ing to  the  amount  of  the  gross  receipts  in  the 
State,  such  amount  to  be  ascertained  by  divid- 
ing the  total  gross  receipts  by  the  total  number 
of  miles  operated,  and  multiplying  that  amount 
by  the  number  of  miles  operated  in  the  State. 

We  submit  that  the  judgment  of  the  state 
court  should  be  aflSrmed  on  the  principles  of 
the  last  utterance  of  this  court  upon  this  subject, 
as  contained  in  Maine  v.  Orajul  Trunk  E,  Co. 

Mr,  ChitfJuxHee  Fuller  delivered  the  opin- 
ion of  the  court: 

In  Bobbins  v.  8hennf  County  Tax,  Dist,,  120 
U.  S.  489  r80:  694],  it  was  held  that  section  16 
of  chap.  9o  of  the  laws  of  Tennessee  of  1881,  en- 
acting: that:  "All  drummers  and  all  persons 
not  haviuff  a  regular  licensed  house  of  business 
in  the  taxuig  district  of  '  Shelby  county,'  of- 
fering for  sale,  or  selling  goods,  wares,  or 
merchandise  therein  by  sample,  shall  be  re- 
quired to  pay  to  the  coxmij  trustee,  the  sum 
of  $10  per  week,  or  $25  per  month  for  such 
privilege, '  so  far  as  it  applied  to  persons  solicit- 
uig  the  sale  of  goods  on  behalf  of  individuals 
•r  firms  doing  business  in  another  State,  was 
ft  regulation  of  commerce  among  the  states 
and  violated  the  provision  of  the  Constitution 
of  the  United  States  which  grants  to  Congress 
the  power  to  make  such  regulations.  The 
question  involved  was  stated  oy  Mr,  Justice 
firadley,  who  delivered  the  opinion  of  the 
coiut,  to  be:  "Whether  it  is  competent  for  a 
State  to  levy  a  tax  or  impoise  any  other  re- 
striction upon  the  citizens  or  inhabitants  of 
other  states,  for  selliuff  or  seeking  to  sell  their 
goods  in  said  State  before  they  are  introduced 
therein;"  and  it  was  decided  that  it  was  not. 
At  the  same  time  it  was  conceded  that  com- 
merce among  the  states  might  be  legitimately 
incidentally  affected  by  state  laws,  when  they, 
amoncr  other  things,  provided  for  'Hhe  imposi- 
tion 01  taxes  upon  persons  residing  within  the 
State  or  belonging  to  its  population,  and  upon 
avocations  ana  employments  pursued  therein, 
not  directly  connected  with  foreign  or  interstate 
commerce,  or  with  some  other  employment  or 
business  exercised  under  authority  of  the  Con- 
stitution and  laws  of  the  United  States."  And 
it  was  further  stated:  "To  say  that  the  tax.  if 
invalid  as  against  drummers  from  other  states, 
operates  as  a  discrimination  against  Uie  drum- 
mers of  Tennessee,  against  whom  it  is  conceded 
to  be  valid,  is  no  argument;  because,  the  State 
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is  not  bound  to  tax  its  own  dnimmen;  mod  If 
it  does  so  whilst  having  no  power  to  tax  tkoK 
of  other  states,  it  acts  of  its  own  free  will,  tod 
is  itself  the  author  of  soch  discriffliBatior 
As  before  said,  the  State  may  tax  Us  own  i^ 
temal  commerce;  but  that  does  not  give  it  aay 
right  to  tax  interstate  oommeroe." 

In  the  case  at  bar  the  complainaols  wen 
established  and  did  business  in  the  taxiar 
district  as  general  merchandise  brokezsind 
were  taxed  as  such  under  sectioo  nine  ci  chap- 
ter ninety-six  of  the  Tennessee  laws  of  18bl, 
which  embraced  a  different  sobject-matser  fran 
section  sixteen  of  that  chapter.  For  the  jeu 
1887  they  paid  the  $50  tax  charged,  irmvc  brad 
to  report  their  gross  commissions  at  the  cod  of 
the  year,  and  thereupon  received,  and  tbrooi:!.- 
out  the  entire  year  held,  a  general  and  ucr^- 
stricted  license  to  do  business  as  such  broken. 
They  were  thereby  authorized  to  do  any  tin! 
all  kinds  of  commission  business  and  becto.? 
liable  to  pay  the  privflege  tax  in  queo^^ , 
which  was  fixed  in  part  and  in  part  gradu^ic^i 
according  to  the  amount  of  capital  invested  m 
the  business,  or  if  no  capital  were  in  vested,  bt 
the  amount  of  commissions  receivrd.  a! 
though  their  principals  happened  during  1S67, 
as  to  the  one  partv,  to  be  wholly  non-resideDX, 
and  as  to  the  other,  larfrely  sudL  thb  fsci 
might  have  been  ctherwiae  then  and  after- 
wards, as  their  business  was  not  confined  to 
transactions  for  nonresidentB. 

In  the  case  of  Robbina  the  tax  was  held,  ia 
effect,  not  to  be  a  tax  on  Bobbins,  but  on  h» 
principals,  while  here  the  tax  was  deaHy  !rT- 
led  upon  complainants  in  respect  of  the  gn 
eral  commission  business  thev  coodiicted.  acd 
their  property  engaged  thereui*  or  their  profiu 
realized  therefronx. 

No  doubt  can  be  entertained  of  the  right  ol 
a  state  Legislature  to  tax  trades,  nrofessioiuw 
and  occupations,  in  the  absence  of  inhitiKioa 
in  the  state  consUtntion  in  that  iccard.  aad 
where  a  resident  citizen  engages  m  ceocnl 
business  subject  to  a  particSar  tax,  tbe  fact 
that  the  business  done  chances  to  cooiift,  for 
the  time  being,  wholly  or  partially  in  nefod 
ating  sales  between  resident  and  non-restdeoi 
merchant}  of  goods  situated  in  another  b(ti« 
does  not  necessarily  involve  the  taxation  of  vt 
terstate  commerce,  forbidden  by  the  Conotitu 
tion. 

The  language  of  the  court  in  £Mm§  v.  Mie^* 
ffan,  185  U.  S.  161, 106  [84:  150, 158],  8  Inerv 
Com.  Rep.  148,  was:  "We  have  repeatedly  beM 
that  no  State  has  the  right  to  lay  a  tax  on  inter 
state  commerce  in  any  form,wbetber,by  vay  d 
duties  laid  on  the  transportation  of  tbe  sabjrr« 
of  that  commerce,  or  on  the  receipts  dtntrd 
from  that  transportation,  or  on  the  occopatiot 
or  business  of  carrying  it  on,  for  the  reatoothtt 
such  taxation  is  a  burden  on  that  commeroMsd 
amoilnts  to  a  regulation  of  it,  which  bekafi  1 
solely  to  Congress."  But  here  the  tax  wstoot 
laid  on  the  occupation  or  tnniDen  of  cacrrioc 
on  interstate  commerce,  or  exacted  as  a  coadi 
tion  o'  doing  any  particular  commiMioo  buH 
ness,  and  complainants  voluntarily  anhjectc^ 
themselves  thereto  in  order  to  do  a  gencfal  ta*- 
ine8«. 

In  MeOaU  t.  Oamrnia,  186  U.  &  104  [14. 
802],  8  Inters.  Com.  Rep.  181.  it  was  held  tbit 
*'An  agency  of  a  line  of  railroad  betwceo  Oi 
cago  and  Isew  York,  ea<abltibed  in  San  Fr«»- 
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daoo  for  the  poipoee  of  iododng  passeDgera  go- 
log  from  San  Francisco  to  New  York  to  t&e 
tbtt  line  at  Chicago,  but  not  engaged  in  selling 
tickets  for  the  route,  or  recdTing  or  paying  out 
money  on  account  of  it,  is  an  agency  enea^  in 
interstate  commerce;  and  a  license  tax  unposed 
upon  the  agent  for  the  privilege  of  doing  busi- 
ness in  San  Francisco  is  a  tax  upon  interstate 
commerce,  and  is  unconstitutional."  This  vas 
because  the  business  of  the  agency  was  carried 
on  with  the  purpose  to  assist  in  increasing  the 
amount  of  passenger  traffic  over  the  road,  and 
was  therefore  a  fwrt  of  the  commerce  of  the 
road,  and  iience  of  interstate  commerce. 

Id  Philadelphia  8,  88.  Co,  v.  Pennsylvania, 
122  U.  S.  326,  846  [80:1200,  1204],  Mr.  Justice 
Bradley,  speaking  lor  the  court,  said:  '*The 
corporate  franchises,  the  property,  the  busi- 
oess,  the  income  of  corporations  created  by  a 
State  may  undoubtedly  be  taxed  by  the  State; 
but  in  imposing  such  taxes  care  should  be 
taken  not  to  interfere  with  or  hamper  directly 
or  by  indirection,  interstate  or  foreign  com- 
merce, or  any  other  matter  exclusively  within 
tbe  jurisdiction  of  the  Federal  government." 
And  this  of  course  is  equally  true  of  tbe  prop- 
erty.  the  business,  and  tbe  mcome  of  inaivid- 
ual  citizens  of  a  State.  It  is  well  settled  that 
a  State  has  power  to  tax  all  property  having  a 
ntui>  within  its  limits,  whether  employed  in 
inieistate  commerce  or  not.  It  is  not  taxed 
because  it  is  so  employed,  but  because  it  is 
witbin  the  territory  and  Jurisdiction  of  the 
Stale.  Pullman  Palace  (Jar  Co.  v.  Pennsyl- 
tnnia,  141  U.  S.  18  [35:  613],  8  Inters.  Com. 
licp.  5S5;  Otoucester  Ferry  Co.  v,  Penneyha.Ja, 
114  U.S.  196  [29:1581. 

And  it  has  been  often  laid  down  that  tbe 
property  of  corporations  holding  their  fran- 
cbisesfrom  thegovernmentof  the  United  States 
is  not  exempt  ^om  taxation  by  the  State  of  its 
titui.  Union  Pac.  R.  Co.  v.  Peniston,  85  U.  S. 
18  Wall.  5121:7871;  Thomson  v.  Union  Pac.  B. 
Co.  76  U.  S.  9  Wall.  579  (19:792 1;  Western  U. 
Teleg.Co.y.  J/owaMt/^rt^,  125 U.S. 530 [31:790"'. 

So  in  Wiggins  Ferry  Co.  v.  East  fit.  LouJ, 
107  U.  S.  865,  874  [27:419,  423],  where  an  an- 
nual license  fee  was  imposed  on  the  ferry  com- 
pany by  the  city  of  East  St.  Louis,  the  com- 
pany having  been  chartered  by  tbe  State  of 
Illinois  and  being  domiciled  in  £ast  St.  Louis, 
its  boats  plying  between  that  place  and  SL 
Louis,  Missouri,  the  court  said:  'The  exac- 
tion of  a  license  fee  is  an  ordinary  exercise  of 
tbe  police  power  by  municipal  corporations. 
When,  therefore,  a  State  expressly  grants  to 
an  incorporated  citv,  as  in  this  case,  the  power 
to  license,  tax,  and  regulate  ferries,'  the  latter 
may  impose  a  license  tax  on  the  keepers  of 
ferries,  although  their  boats  ply  between  land- 
ings lying  in  two  different  states,  and  the  Act 
by  wbich  this  exaction  is  authorized  will  not 
be  held  to  be  a  regulation  of  commerce." 

Again,  in  Maine  y.  Grand  Trunk  B.  Co.,  142 
U.  S.  217  [85:994],  we  decided  that  a  state  stat- 
ute which  required  every  corporation,  person, 
or  association  operating  a  railroad  within  the 
State  to  pay  an  annual  tax  for  Uie  privilege  of 
ezem'sing  its  franchise  therein,  to  be  deter- 
mined by  the  amount  of  its  gross  transportation 
^ipts,  and  further  provuied  that  when  ap- 
plied to  a  railroad  lying  partly  within  and 
partly  without  a  State,  or  to  one  operated  as  a 
psrt  of  a  line  or  system  extending  beyond  the 
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State,  the  tax  should  be  equal  to  tbe  proportion 
of  the  RTOsa  receipts  in  tbe  State,  to  be  ascer- 
tained in  the  manner  provided  by  the  statute, 
did  not  conflict  with  the  Constitution  of  the 
United  States.  It  was  held  that  the  reference 
bj  the  statute  to  the  transportation  receipts  and 
to  a  certain  percentage  of  the  same,  in  deter- 
mining the  amount  of  the  excise  tax,  was  simply 
to  ascertain  the  value  of  the  business  done  by 
the  corporation,  and  thus  obtain  a  guide  to  a 
reasonable  condusion  as  to  tbe  amount  of  the 
excise  tax  which  should  be  levied.  In  this 
respect  the  tax  was  unlike  that  levied  in  Phil- 
adelphia d  8.  88.  Co.  V.  Pennsylvania, 
where  the  specific  gross  receipts  for  transport- 
ation wero  taxed  as  such,  taxed  '*not  only  be- 
cause they  are  money,  or  its  value,  but  because 
they  were  received  for  transportation." 

Since  a  railroad  company  engaged  in  inter- 
state commerce  is  liable  to  pay  an  excise  tax 
according  to  the  value  of  the  business  done  in 
the  State,  ascertained  as  above  stated,  it  is  dif- 
ficult to  see  why  a  citizen  doing  a  general  bus- 
iness at  tbe  place  of  bis  domicil  should  escape 
payment  of  his  share  of  the  burdens  of  muni- 
cipal government  becatise  tbe  amount  of  bis 
tax  is  arrived  at  by  reference  to  bis  profits. 
This  tax  is  not  on  the  goods  or  on  the  proceeds 
of  tbe  goods,  nor  is  it  a  tax  on  non-resident 
merchants:  and  if  it  can  be  said  to  affect  inter- 
state commerce  in  any  way  it  is  incidentally, 
and  so  remotely  as  not  to  amount  to  a  regula- 
tion of  such  commerce. 

We  presume  it  would  not  be  doubted  that  if 
the  complainants  had  been  taxed  on  capital  in 
vested  in  the  business,  such  taxation  would  not 
have  been  obnoxious  to  constitutional  objec- 
tion, but  because  thev  had  no  capita)  invested, 
tbe  tax  was  ascertamed  by  referenct  to  the 
amount  of  their  commissions,  which  when  re- 
ceived were  no  less  their  property  than  their 
capital  would  have  been.  We  agree  with  the 
Supreme  Court  of  the  State  that  tne  complain- 
ants having  taken  out  licenses  under  the  law  in 
question  to  do  a  general  commissdon  business, 
and  having  given  bond  to  report  their  commis- 
sions during  the  year,  and  to  pay  the  required 
percentage  thereon,  could  not,  when  they  ap- 
plied for  similar  licenses  for  the  ensuing  year, 
resort  to  the  courts  because  tbe  municipal  au- 
thorities refused  to  issue  such  licenses  without 
tbe  payment  of  tbe  stipulated  tax.  What  posi- 
tion thev  would  have  occupied  if  they  had  not 
undertaken  to  do  a  general  commission  busi- 
ness, and  had  taken  out  no  licenses  therefor, 
but  bad  simply  transacted  business  for  non-resi- 
dent principals,  is  an  entirely  different  oues- 
tion,  which  does  not  arise  upon  this  record. 

ITie  judgment  qf  the  ISupTems  Court  is  af- 
firmed. 

Mr.  Justice  Harlan  dissenting: 
It  seems  to  me  that  tbe  opinion  and  judg- 
ment in  this  case  are  not  in  harmony  with 
numerous  decisions  of  this  court.  I  do  not  ^ 
assume  that  the  court  intends  to  modify  or 
overrule  any  of  those  cases,  because  no  such 
purpose  is  expressed.  And  yet  I  feel  sure  that 
tbe  present  decision  will  be  cited  as  having 
that  effect. 

In  Bobbins  v.  Shdby  County  Tax.  Dist.,  120 
U.  S.  489,  496,  497  [80:  694,  697],  it  was  held 
that  Tennessee  could  not  require,  even  from  its 
own  people,  a  drummer's  license  for  solicitinr 

C07 


[24] 


[2«] 


1-28 


SUPBEMB  COUBT  OT  THB  UNITMD  STATm 


Ogc 


[26] 


the  nle  of  goods  there  on  behalf  of  individ- 1 
uals  or  flrms  dolog  business  in  another  State. 
This  rule,  the  court  said,  "will  only  prevent 
the  levy  of  a  tax,  or  the  requirement  of  a  li- 
cense, for  making  negotiations  for  the  conduct 
of  interstate  commerce,  and  it  may  well  be 
asked  where  the  State  gets  aothority  for  impos- 
ing burdens  on  that  branch  of  business  any 
more  than  for  imposing  a  tax  on  the  business 
of  importing  from  fordgn  coontries,  or  even 
on  that  of  postmaster  or  United  States  marshal 
The  mere  calling  the  business  of  a  drummer  a 
privilege  cannot  make  it  so.  Can  the  state 
Legislature  make  it  a  Tennessee  privilege  to 
carry  on  the  business  of  importing  goods  from 
foreign  countriesf  If  not,  has  it  any  better 
right  to  make  it  a  state  privilege  to  carry  on 
interstate  commerce?  It  seems  to  be  forgotten, 
in  argument,  that  the  people  of  this  country 
are  citizens  of  the  United  States,  as  well  as  of 
the  individual  states,  and  that  they  have  some 
rights  under  the  Constitution  and  laws  of  the 
former  independent  of  the  latter,  and  free 
from  any  interference  or  restraint  from  them." 
Again:  "It  is  strongly  urged,  as  if  it  were  a 
material  point  in  the  case,  that  no  discrimina- 
tion is  made  between  domestic  and  foreign 
drummers — those  of  Tennessee  and  those  of 
other  states;  that  all  are  taxed  alike.  But  that 
does  not  meet  the  difficulty.  Interstate  com- 
merce cannot  be  taxed  at  all,  even  though  the 
the  same  amount  of  tax  should  be  laid  on 
domestic  commerce,  or  that  which  is  carried 
on  solely  vdthin  the  State.  This  was  decided 
in  the  case  of  The  State  Freight  Tax,  82  C.  S. 
15  Wall  282  [21:  146].  The  negotiation  of 
sales  of  goods  which  are  in  another  State  for 
the  purpose  of  introducing  them  into  the  State 
in  which  the  negotiation  u  made,  is  interstate 
commerce.  A  Kew  Orleans  merchant  cannot 
be  taxed  there  for  ordering  goods  from  London 
or  Nev  York,  because,  in  the  one  case,  it  is  an 
act  of  foreign,  and,  in  the  other,  of  interstate, 
commerce,  both  of  which  are  subject  to  reg- 
ulation by  Congress  alone." 

In  Philadelphia  8.  88.  Co.  y.  Pennevltania, 
122  U.  S.  826  [80: 1200],  a  tax,  imposed  in  Penn- 

Slvania,  opon  the  gross  receipts  of  a  steam- 
ip  company,  incorporated  under  the  laws  of 
that  State,  such  gross  receipts  being  derived 
from  the  transportation  of  persons  and  prop- 
erty by  sea,  between  different  states,  and  to 
ana  from  foreign  countries,  was  held  to  be  a 
regulation  of  interstate  and  foreign  commerce, 
and,  therefore,  unconstitutionaL 

In  Lelaup  y.  Pifrt  of  MoMe,  127  U.  a  640, 
648  [82:811,  814],  2  Inters.  Com.  Rep.  184,  an 
ordinance  of  that  port  requiring  a  license  tax 
from  telegraph  companies  was  held  to  be  inva- 
lid in  its  application  to  a  company,  having  a 
place  of  biisiness  in  Mobile,  and  being  engaged 
there  in  theoccupation  of  transmitting  messages 
from  and  to  points  in  Alabama  to  and  from 
points  in  other  states.  This  court,  ovemiling 
Oebome  y.  Mobile,  88  U.  a  16  Wall  479  [21: 
470],  said  that  "no  State  has  the  ri^t  to  lay  a 
tax  on  interstate  commerce  in  any  form, wheth- 
er by  way  of  duties  laid  on  the  transportation 
of  the  sublects  of  that  commerce,  or  on  the  re> 
ceipts  derived  from  that  transportation,  or  on 
the  occupation  or  business  of  carrying  it  on, 
and  the  reason  is  that  such  taxation  is  a  ourden 
on  that  commerce,  and  amounts  to  a  regula- 
tion of  it,  which  belongs  solely  to  Congress.  ** 
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In  Aiher  y.  IVaxu,  128  U.  a  121  (»:  MQ,  t 
Inters.  Com.  Rep.  241,  a  state  law  exactiaga  1- 
cen5te  tax  to  enable  a  person,  within  the  stttte,  ta 
solicit  orders  and  make  sales  there  for  a 
residing  in  another  State,  was  bdd  tobe 
nan  t  to  the  commerce  clause  of  tbe^ 

In  Stautenburgh  y.  Benniek.  121  U.  a  HI. 
147  [82:687,  689],  2  Inters.  Com.  Rax  409.  tSkt 
que^on  was  whetheran  Act  paased,m  1971.  by 
the  legislative  assembly  of  the  District  o(  Oo(- 
umbia,  requiring  commercial  agenti^  fgigrrt 
in  offering  merchandise  by  sample,  lottkeoat 
and  pay  for  a  license,  was  invalid  when  sppfaed 
to  persons  soliciting  in  the  Distxid  the  sale  of 
goods  on  behalf  of  individuals  or  finasdofaf 
business  outside  of  the  District.  Refeniac  to 
the  particular  clause  of  the  Act,  upon  whics  n 
wasattempted  to  sustain  the  case,  thisooart  said: 
"  This  provision  was  manifestly  regarded  m  a 
regulation  of  a  purely  municipal  cbaiacier,  as 
is  perfectly  obvious,  upon  the  priadple  of 
noecitur  a  eoeiie,  if  Uie  dauae  be  takea  as  it 
should  be,  in  connection  with  the  other  daoKs 
and  parts  of  that  Act^  But  it  is  indistingolih- 
able  from  that  held  void  in  Hobbim*  v.  Ad^ 
County  Tar,  Diet,  and  Aeher  v.  Terae,  188  U. 
S.  129  [82:368],  2  Inters.  Com.  Rep.  241.  u  be- 
ing a  regulation  of  interstate  commerce,  so  far 
as  applicable  to  persons  soliciting,  as  Onnrirt 
was,  the  sale  of  goods  on  behalf  of  indiridmH 
or  firms  doinc^  business  outside  of  the  Dntrict  ** 

In  MeCaU  y.  California,  186  U.  a  104  [3tt: 
892],  8  Inters.  Com.  Rep.  181.  it  was  brid 
that  a  license  tax  imposed  by  an  ordinaDoe  ca- 
acted  by  the  board  of  supervisors  of  the  dir 
and  county  of  San  Francisco,  upon  an  a^t 
engaged  at  that  city,  in  the  business  of  ff>(ic> 
iting  travel  for  a  line  of  railroad  between  Chi- 
cago and  New  York,  was  invalid  under  tie 
commerce  clause  of  the  Constitution. 

In  .NorfoUc  W.  R  Co.  y.  i^aajfteata.  IV 
U.  S.  114  [84:894],  8  Inters.  Com.  Rep.  17B.  a 
tax  imposed  by  Pennsylvania  upon  a  railroad 
company,  incorporated  in  another  Stale,  sad 
whose  line  extended  from  Philadelphia  iat* 
other  states,  for  the  privilege  of  keeprngaa  of- 
fice in  Pennsylvania,  to  be  used  by  its  offloen. 
stockholders,  agents,  and  employei,  was  a  tax 
upon  commerce  among  the  states,  and  ther^ 
fore  void. 

In  Crutcher  y.  Kentucky,  141  U.  a  47  [S: 
649],  the  court  adiud^  to  be  void  an  Act  of 
the  Legislature  of  i&ntucky,  so  far  as  it  for 
bade  foreign  express  companies  from  oarryiar 
on  business  between  points  in  that  State  aad 

Eoints  in  other  states,  without  first  obtsJaiaf  a 
cense  from  the  State. 

The  principlea  announced  In  these  ca«ei,  if 
fairly  applied  to  the  present  case,  ought,  io  ar 
Judgment,  to  have  led  to  a  coDcluskm  diffcftat 
from  that  reached  by  the  court.  Ficfcke  look 
out  a  lioense  as  merchandise  broker  and  p«t 
bond  to  made  a  return  of  the  grcNS  ooa»i» 
sions  earned  by  him.  His  commualoBa  la  iSS* 
were  wholly  derived  from  intnatate 
that  li,  from  mere  oiders  taken  in  T< 
for  goods  in  other  states,  to  be  shtopsd  iai* 
that  State,  when  the  orders  were  forwatiicd 
and  filled.  He  was  denied  a  lioenss  for  IM 
unless  he  first  paid  two  and  a  half  per  otai  ca 
his  gross  oommissiooa.  And  the  eoart  hoUi 
that  it  was  consistent  with  the  Coastfnitioa  of 
the  United  States  for  the  local  authoriticf  of 
the  taxing  district  of  Shrihj  oooatj  lOMka 
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it  a  coDditioD  precedent  to  Ficklen's  rigbt  to  a 
license  for  1888  that  he  should  pay  the  required 
per  cent  of  the  gross  commissions  earned  by 
him  in  1887  in  interstate  business.  This  is  a 
▼ery  clever  device  to  enable  the  taxing  district 
of  Shelby  county  to  sustain  its  government  by 
taxation  upon  interstate  commerce.  If  the 
ordinance  in  question  had,  in  express  terms, 
made  the  granting  of  a  license  as  merchandise 
looker  depend  upon  the  payment  by  the  appli- 
cant of  a  given  per  cent  upon  his  earnings  in 
the  previous  year,  in  interstate  business,  the 
court,  I  apprehend,  would  not  have  hesitated 
to  pronounce  it  unconstitutional.  But,  it 
seems,  that  if  the  local  authorities  are  discreet 
enough  not  to  indicate  in  the  ordinances  under 
which  they  act  their  purpose  to  tax  interstate 
business,  they  may  successfully  evade  a  con- 
ititutional  provision  designed  to  relieve  com- 
merce among  the  states  from  direct  local  bur- 
dens. The  bond  which  Ficklen  gave  should 
not,  in  my  opinion,  be  construed  as  embracing 
his  commissions  earned  in  business  upon  which 
00  tax  can  be  oonsiitutionally  imposed  by  a 
State.  9 

The  result  of  the  present  decision  is,  that 
while  under  RMins  v.  Shelby  County  Tax, Dint, 
a  license  tax  may  not  be  imposed  in  Tennes- 
fee  upon  drummers  for  soliciting  there  the  sale 
of  eoods  to  be  brought  from  other  slates; 
white  under  Leloup  v.  Port  of  Mobile^  a  local 
license  tax  cannot  be  imposed  in  respect  to 
telegrams  between  points  in  different  states; 
and  while  under  SUmienburgh  v.  Hennick, 
commercial  agents  caunot  be  taxed  in  the  Dis- 
trict of  Columbia  for  soliciting  there  the  sale 
of  goods  to  be  brought  into  the  District  from 
one  of  the  statef^;  the  taxinsr  district  of  Shelby 
CouD^  may  require,  as  a  condition  of  grnnt- 
ing  a  license  as  merchandise  broker,  that  the 
applicant  shall  pay  a  license  fee,  and,  ip  addi- 
tion, 2i  per  cent  upon  the  ^oss  commissions 
Tec<:ivo(],  not  only  in  the  business  transacted  bv 
him  that  is  wholly  domestic,  but  in  that  which 
is  wholly  interstate. 

For  these  reasons  I  am  constrained  to  dissent 
from  the  opinion  and  judgment  of  the  court  in 
this  case. 


JOHN  R  SESSIONS,  Appt, 

V. 

JOHN  M.  ROMADEA  et  al. 


JOHN  M.  HOMADEA  bt  al.,  Appts,, 

JOHN  H.  SESSIONS. 
(See  S.  C  Beporter^s  ed.  29-62.) 

TiUe  to  patent  qf  assignee  in  bankruptcy— an 
injringer,  when  cannot  set  up  amgnee^e  title 
-^ditdaimer — effect  of  on  costs — Taylor  patent 
fifr  fastener  of  trunks— ^pioneer  inventor — 
amount  qf  damages — pleadings — abandon- 
ment by  assignee  of  patent  to  assignor, 

i*  Hie  title  to  a  patent  passes  to  the  assiffnee  in 
iMnkraptcy  of  the  patentee,  aubjeot  to  the  as- 


Bl£rnee*8  election  not  to  accept  lt«  if,  In  his  opin- 
ion. It  is  worthless  or  would  prove  to  be  burden- 
some and  unprofitable;  and  he  is  entitled  to  a 
reasonable  time  to  elect  whether  he  wili  aooept  it 
or  not 
2,  An  infringer  of  a  patent  oannot  set  up  the  right 
of  the  assiirnee  in  bankruptcy  of  the  patentee  to 
the  patent,  as  against  a  title  to  the  patent  from 
the  bankrupt  aoquired  with  the  oonsent  of  such 
assignee. 

&  Under  U.  S.  Rev.  Stat.  1 4817,  disolaimera  may  be 
made  of  part  of  a  claim  of  a  patent  to  avoid  tha 
effect  of  having  included  in  the  patent  more  de- 
vioes  than  could  he  properly  made  the  subject  of 
a  single  patent. 

L  Under  Bev.  Stat.  1 4922,  the  effect  of  delaying  a 
disclaimer  of  a  separate  claim  in  a  patent  nntfl 
after  the  commencement  of  the  suit  for  the  in- 
fringement of  the  patent,  goes  only  to  the  recov- 
ery of  costs. 

6.  There  is  patentable  novelty  tn  the  Taylor  fasU 
ener  of  trunks  for  which  letters  patent  were 
granted  tc  him  No.  128025.  July  9, 18T2,  and  his  pat- 
ent is  not  anticipated  by  any  of  the  devices  put 
in  evidence  in  this  case. 

6w  A  pioneer  m  the  art  of  making  a  practicable  de- 
vice who  has  invented  a  principle  which  has  gone 
into  almost  universal  use  in  this  country,  is  enti- 
tled to  a  liberal  construction  of  his  claim,  and 
another  device  oontainiog  all  the  elements  of  his 
combination,  should  be  held  an  infringement, 
though  there  are  superficial  dissimilarities  in 
their  construction. 

7.  In  a  suit  in  equity  by  the  owner  against  the  in- 
fringers of  a  patent,  the  plaintiff  is  entitled  to  re- 
cover the  amount  of  gains  and  profits  the  defend- 
ants have  made  by  the  use  of  his  invention,  or,  in 
other  words  the  fruits  of  the  advantage  derived 
from  the  use  of  the  invention. 

8.  A  defendant  in  a  suit  for  the  infringement  of  a 
patent  who  relies  upon  a  want  of  knowledge  on 
his  part  of  the  actual  existence  of  the  patent, 
should  allege  that  defense  In  his  answer. 

9.  Where  an  assignee  in  bankruptcy  of  a  patentee 
elects  to  abandon  the  patent  to  the  bankrupt  be- 
fore the  expiration  of  the  two  years  within  which 
the  assignee  may  bring  suit,  the  abandonment 
relates  back  to  the  conmienoement  of  the  pro- 
ceedings in  bankruptcy,  and  the  title  standis  m 
the  patentee  as  if  he  had  not  made  an  assignment. 

[Nos.  262,  268.] 
Argued  March  30,  31, 1892.     Decided  April 

SS,  189t. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Wisconsin,  decreeing  nominal  damages 
for  the  infringement  of  letters  patent  No.  128- 
025  issued  July  9,  1872,  to  Charles  A.  Taylor 
for  an  improvement  in  trunks,  in  a  suit  in 
equity  by  john  H.  Sessions  against  John  M. 
Iu>madka.  Reversed  with  directions  to  enter 
a  decree  for  the  plaintiff,  for  the  sum  found  by 
the  master  for  damages. 
See  same  case  below,  21  Fed.  Rep.  124.       ^ 

Statement  by  Mr,  Justice  Browm 

This  was  a  bill  in  equity  by  the  appellant 

Sessions  for  the  infringement  of  letterspat- 

ent  No.  128925,  issued  July  9,  1872,  to  Char- 

les  A.  Taylor,  for  an  improvement  in  trunks. 

The  patent  included  several  devices  used 


l^on^— jibr  what  patents 
Jedorwt  void,  see  noU  to 


are    granted;    when 
Evans  v.  Baton,  4: 


As  to  vatentabauy  of  Inventions^  see  notes  to 
Thompson  v.  Boisselier,  29:  78,  and  Coming  v. 
Burden,  li:  68& 
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in  the  manufactiire  of  trunks.  First,  a  yield- 
ing roller  to  be  applied  to  the  outside  of  the 
tnmk ;  second,  in  spring  catches  to  hold  the 
trunk  shut;  third,  in  a  brace  of  peculiar 
construction  applied  to  the  outside  of  the 
trunk  for  the  purpose  of  holding  up  the  lid ; 
and.  fourth,  in  a  spring  arm  for  supporting 
the  traj  when  turned  up.  In  the  specifica- 
tion Uie  patentee  made  the  following  state- 
ment with  regard  to  the  spring  catch,  which 
was  the  only  feature  of  the  invention  claimed 
to  have  been  infringed  in  this  suit : 

**  Instead  of  providing  the  top  of  the  trunk 
with  the  usual  straps  mr  fastening  it  down, 
T  attach  to  its  front  two  spring  catches,  I, 
and  to  the  top  two  tangs  or  plates,  J,  which 
lock  into  and  are  held  by  the  catches.  Each 
131]  catch  consists  of  a  metal  socket,  e,  provided 
with  a  hinged  latch  or  hook,  /,  and  with  a 
flat  spring,  g,  which  bears  against  the  lower 
end  of  the  latch,  and  keeps  its  upper  end 
pressed  inward  against  the  socket.  The  up- 
per end  of  the  latch  or  hook  is  provided 
with  a  prong,  f',  which  extends  through  into 
the  socket  as  shown  in  Fig.  4,  the  upper  side 
of  the  prong  being  beveled  off,  as  shown. 
The  tangs  on  the  top  or  lid  are  provided  with 
beveled  ends  and  with  holes,  or  openings, 
as  shown.  When  the  top  is  pressed  down 
the  tangs  slide  down  into  the  sockets,  and 
the  prongs,  f*.  of  the  latches  lock  through 
them,  in  the  manner  shown  in  Fig.  4,  so  as 
to  hold  the  top  or  lid  down  securely.  In 
order  to  unlock  latches  it  is  only  necessary 
to  turn  back  the  upper  ends  of  the  hooks  or 
latches  so  as  to  draw  the  prongs  out  of  the 
tangs.  After  the  latches  are  turned  back  a 
certain  distance  the  springs  bold  them  in  po- 
sition, as  shown  in  Fig.  1,  and  in  dotted 
lines  in  Fig.  4,  so  that  it  is  only  necessary 
to  attend  to  one  of   them  at  a  time. " 

The  only  claim  which  was  alleged  to  have 
been  infringed  was  the  third,  which  reads  as 
follows : 

**8.  The  spring  catches  I,  constructed  and 
applied  to  the  front  of  the  body,  as  described, 
in  combination  with  thi^  tongues  or  hasps  J, 
on  the  top,  when  arranged  to  operate  as  set 
forth." 

The  answer  denied  the  validity  of  the  pat- 
ent and  infringement  of  the  same,  iuter 
the  testimony  had  been  taken,  the  plaintiff 
entered  with  the  Commissioner  of  Patents  a 
disclaimer  of  all  the  claims  of  the  patent 
except  the  one  in  suit,  and  upon  the  hearing 
upon  pleadings  and  proofs  the  court  ad- 
judgea  the  patent  to  be  valid,  and  that  the 
defendants  had  infringed,  and  referred  the 
case  to  a  master  to  ascertain  and  report  to  the 
court  the  number  of  trunk  f^^teners  made, 


used,  and  sold  by  defendants,  and  the 
which  they  had  received  and  which  \ad 
crued  to  them  since  December  IS,  1974, 
their  infringement,  together  with  all 
in  excess  of  such  profits  sustained  by  pUiadf 
and  his  assignor  since  that  date.  SnoseqacBC 
to  the  entry  of  the  interlocotory  decree,  wiiidb 
was  opened  for  that  purpose,  and  peodiif 

Eroceedings  before  the  master,  the  defeadsaii 
y  leave  of  the  court  amended  their  imwii, 
by  alleging  that  the  title  to  the  pateat  wm 
in  the  assignee  in  bankruptcr  ol  ooe  FoWec. 
who  assigned  the  patent  to  toe  plaiaM  si^ 
sequent  to  his  adjudication  in  bankrvptcj. 
The  bill  was  also  amoided  b^  averriag  tias 
the  assignee  never  accepted  title  to  the  pit- 
ent,  but  neglected  and  refused  to  asKit  ny 
claim  thereto,  and  that  be  is  now  estopped 
from  claiming  anv  title  or  exercisia;  ny 
dominion  over  such  patent,  or  the  iBvestiw 
thereby  secured ;  and  is  also  barred  b?  the 
provisions  of  the  Bankiuptcy  Act  reqvtriag 
suit  to  be  brought  within  two  yean  after  the 
accruing  of  any  cause  of  action.  In  kit  r< 
port,  imide  under  the  order  o#  the  eoon, 
the  master  found  that  the  testimony  left  ao 
doubt  that  "at  the  date  of  the  grantiBf  of 
the  patent  to  Taylor  the  only  known  devio* 
for  accomplishing  the  results  produced  bv 
the  trunk  fastener  was  the  ordinary  tnsak 
strap  used  in  conjunction  with  the  simplt 
dowel  pin.  It  seems,  therefoie.  thtt  the 
profits  for  which  the  defendants  most  aoooot 
to  complainant  under  the  decree  of  this  cw* 
are  to  be  found  by  arriving  at  the  oon  of 
making  and  applying  the  strap  and  doveli 
and  deducting  therefrom  the  coat  of  oakisc 
and  applyinip  the  infringing  trunk  fancoer 
manufactured  and  sold  by  toe  defendinu. ' 
Figuring  upon  this  basis,  the  master  looad 
that  the  sum  of  $11,456.08  had  been  nved 
by  the  defendants  by  the  manufacture  sad 
use  of  2,500  irross  or  fasteners  admitted  to 
have  been  made  and  used  by  them,  overwkst 
it  would  have  cost  them  to  have  made  lad 
applied  the  straps  and  dowels  neoe—ry  sad 
proper  to  have  been  used  for  the  sane  par- 
pose  in  lieu  of  such  infringing  fasteMn. 
1^0  computation  was  made  S  <{unam  for 
the  reason  that  the  testimony  showed  that  tht 
profits  allowed  by  him  largely  exceeded  tsr 
actual  damage  sustained  by  the  plaiatiC 
Exceptions  were  filed  by  both  parties  to  thii 
report,  and  a  final  decree  was  entered  sostsis- 
ing  the  exceptions  filed  by  the  defeadsstt 
to  the  msster's  report,  vacatlig  and  sectitf 
aside  such  report,  and  decreeing  DosBtW' 
damages  for  the  Infringement  21  Fed.  Rrp 
124.  Both  parties  appealed  from  this  diciH 
to  this  court 
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JLi  to  ohofidofifNSfit  of  inoentfim,  see  noU  to  Pen* 
•ook  V.  Dialogue,  T:  ttT. 

^  to<tiitffietionh6tio00n  liiMfitlomcif  fneehafiiim, 
«rtie76t  or  prodiictt  and  proeemeK  wh&n  latUr  pat' 
«nted,  see  note  to  Ooming  v.  Burden,  14:  S88. 

^tolnoliidifiaproceitondprodiiet  In  Mmepat- 
mU;  mpmraUpatmUthdrtfor^  see  noU  to  Bvans  y. 
Biiton«i:4BaL 

Am  to  what  rttmus  may  cover,  see  ncU  to  0*Beilly 
y .  Moise,  Us  SQL 
AMtoamlgmmmU  htfor$immlng  and rMmiing paU 
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I  Sfit*  rveortUfid?  wken  amUfnmtnt 
termi^  seenoto  to  Oaylerv.  WOder,  Vt  SBl 

Am  to  when  amianu  moy  mm  for 
HfhMnpatentMMmuMt:  vhern  they  mmMtSom^mm 
to  Wilson  y.  Booeoeaa,  U:  U4L 

.^todomflgm  for  infilmoemmU of 
daiiia0eii,seefiototoHogay.  BBMraaa.Ift  Mt 

.^tofioc«i0<esa/or  potent  nghtK  pmikmir^ 
fan  matmity,  see  note  to  MaadtviUs  v.  Wtkk 
SeSr. 

l^otprfornse  or  tote  oftmetmiton  itnitn  f^^ 
void,  see  noU  to  French  v.  Ghrtcr,  i«:  SM. 
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Mr.  C.  E«  BUtcheU*  for  Sessions: 

The  inventor  maj  show  the  great  utility  of 
tile  invention  and  general  acceptance  bv  the 
public  as  the  basis  of  an  inference  that  if  me- 
cbaDical  skill  could  have  derived  il  from  exist- 
ing urts  or  articles  it  would  have  long  before 
btreo  isiven  to  mankind.  He  may  disclose  its 
essential  diversitv  from  all  other  inventions 
before  known,  to  indicate  that  inventive  genius 
could  alone  have  taken  the  forward  step  that 
resulted  in  its  conception  and  development  If 
upon  the  entire  oral  testimony  the  jury  enter- 
tain a  reasonable  doubt  as  to  the  exercise  of  in- 
ventive skill  by  the  inventor  the  prima  facie 
evidence  of  the  patent  must  prevail  and  the 
issue  must  be  found  in  favor  of  the  plaintiff. 

Smith  V.  Goodyear  D.  V.  Co,  93  U.  8.  486 
(23:  953);  Webster  Loam  Co.^,  Higgina,  105  U. 
S.  580  (26:  IITT);  Consolidated  8.  F.  Co.  v. 
CroiAy  8.G.dV.  Co.  118  U.  8.  157  (28:  98^; 
Magoican  v.  J^eio  York  Belt  db  P.  Co.  141  U. 
8. 332  (85:  781). 

The  assignee  had  a  lawful  right  to  reject  the 
patent  as  an  unprofitable  asset,  and,  under  the 
circumstances  of  the  case,  wiU  be  held  to  have 
done  so. 

Aitioru  V.  Lawrence^  8  Cliff.  523;  Taylor  t. 
Irwin,  20  Fed.  Rep.  615;  Olenny  y.  Langdon, 
98  U.  &  80  ^:  46);  American  File  Co.  v. 
GarreU,  110  U.  S.  288  (28:  149);  Smith  v. 
Gordon,  6  Law  Rep.  813;  Gakey  v.  Gardiner,  2 
La.  Ann.  1005;  Clark  v.  Clark,  58  U.  8.  17 
How.  315(15:  77). '       ' 

Even  if  the  assignee  took  the  title  originally 
then  the  bankrupt  estate  having  been  settled 
and  the  bankrupt  having  been  found  to  have 
complied  with  the  law,  and  Uie  assignee  having 
been  discharged,  the  title  to  the  patent  revers- 
ed to  the  aaSignor,  who  could  thereafter  dis- 
pose of  the  same. 

Dewey  v.  Mayer,  9  Hun,  475;  Boyd  v.  Olvey, 
82  Ind.  806;  Cromwell  v.  Comegys,  7  Ala.  498; 
Colie  V.  Jamison,  4  Hun,  284. 

If  the  title  was  taken  by  the  assignee,  and 
remained  in  him  in  spite  oi  his  discharge  and 
the  settlement  of  the  estate,  then  his  confer- 
ence with  Mr.  Shepard  warranted  the  subse- 
quent purchase  from  Poinier,  and  made  it  a 
purchase  m  legal  effect  from  the  assignee  him- 
self, whose  titfo  would  thereafter  be  limited  to 
the  proceeds  of  the  sale. 

Dickenon  v.  Colgrate,  100  IT.  8. 678  (25: 618); 
Kirk  V.  HamUUm,  102  U.  8.  68  (26:  79); 
Hutehineon  v.  Cftieago  dbN.W.B.  Co,  41  Wis. 
541;  8  Washb.  Real  Prop.  164;  Tiedeman, 
Real  Prop.  g§  716.  717;  L^ngtoellv.  Warren, 
67  U.  8.  2  Black,  599,  605  (17:  261,  263): 
Stoddard  v.  Chamben,  48  IT.  8.  2  How.  284 
(11:  269);  dneinnati  ▼.  White,  81 U.  8.  6  Pet. 
431(8:  452);  Morgan  t.  Chicago  db  A.  B.  Co. 
96  U.  8. 716  (24:  748). 

The  assignee  is  barred  by  the  statute  requir- 
ing suit  to  oe  brought  within  two  years,  or  at 
least  by  an  equitable  application  of  the  law  of 
laches  in  aihalogy  of  the  statute. 

Taylor  v.  Irmn,  20  Fed.  Rep.  616;  Smith  y. 
Clay,  Ambl.  645;  EartooodY,  Cincinnati  db  C. 
A.  LRCo,  U  U.  8.  17  Wall.  79  (21:  558); 
Fl  Slanwix  Bank  y.  Leggett,  51  N.  Y.  552; 
deary  y.  EUie  Foundry  Co.  182  U.  8.  618 
(88:  474);  Harvey  v.  Gage,  81  Fed.  Rep.  275. 

The  course  of  the  court  in  permitting  the 
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disclaimer  to  be  filed  was  In  aocordance  vdth 
well  established  precedents 

BenneU  y.  Fotoler,  75  U.  8,  8  Wall  445 
(19:  481);  Moody  y.  FUke.  2  Mason,  112;  Wyeth 
y.  Stone,  1  8toiy,  274;  GiU  v.  WeUe,  89  U.  a 
22  Wall.  24  (22:  710);  Batee  y.  Ow,  98  U.  8. 
48  (25:  74);  Maxheimer  y.  Meyer,  9  Fed.  Rep. 
460:  Barrett  v.  HaU,  1  Mason,  447;  Root  y. 
Bad,  4  McLean,  177;  Evans  v.  Evans,  16  U. 
8.  8  Wheat.  454-506  (4:  488-446);  Electrical 
Aeeumulator  Co,  y.  Julien  Electric  Co.  88  Fed. 
Rep.  117. 

Messrs.  F.  C.  Winkler  and  /.  G.  Flanders 
for  Romadka: 

The  burden  of  proof  to  show  defendants' 
profits  is  wholly  on  the  complainant 

Garretson  y.  Clark,  111  U.  8.  120  (28:  871); 
Dobson  V.  Bigelow  Carpet  Co,  114  U.  8.  444, 
445  (29:  178,  179);  Goulds  Mfg.  Co.  v.  Cotoing, 
12  Blatchf.  243,  14  Blatchf.  815;  Ingersoll  v. 
MuMrove,  14  Blatchf.  541;  Garretson  v.  Clark, 
15  Blatcbf.  70;  liude  v.  Westcott,  180  U.  8. 
152,  167  (82:  888,  895). 

By  the  bankrupt  proceedings  the  title  to  the 
INitent  passed  to  £lias  N.  Miller,  assignee. 

Comegys  Y,  Fowe,  26  U.  8. 1  Pet  198(7:  108) 
Milnor  v.  Metz,  41  U.  8.  16  Pet  221  (10:  948) 
Clark  y.  Clark,  57  U.  8.  17  How.  315  (15:  77) 
Phelps  V.  McDonald,  99  U.  8.  298  (25:  478). 

The  transfer  bdn^  by  operation  of  law  and 
by  public  record,  is  %p$o  facto  effective  against 
any  subsequent  purchaser,  though  not  re- 
corded. 

Prime  y.  Brandon  Mfg.  Co.  16  Blatchf.  458. 

If  under  our  law  the  assignee  can  refuse  to 
accept  any  part  of  the  estate  at  all,  it  must  be 
such  as  by  the  very  transfer  would  devolve 
liability  upon  him.     He  can  neither  be  re- 

S aired  nor  permitted  by  a  speculative  dlscre- 
on  to  settle  questions  of  ownership  between 
himself  and  the  bankrupt 

Berry  v.  GiUis,  17  N.  H.  9;  Ei^laryr.  Mor- 
ris, 5  Oar.  &  P.  6:  Streetery.  Sumner,  81  N. 
H.  542;  Mount  y.  Manhattan  Co.  41 N.  J.  £q. 
211.  • 

Where  American  cases  have  held  otherwise 
they  have  been  misled  by  the  supposed  Enff- 
lish  rule,  making  application  of  it  which  li 
wholly  unwarranted. 

For  this  Smith  y.  Gordon  la  primarily  re- 

rasible.  Smith  y.  Gordon  is  in  its  facts  pre- 
ly  the  same  as  Glenny  y.  Langdon,  98  U. 
8.  20  (25:  43);  Trimble  v.  WoodJiead,  102  U. 
8.  647  (26:  290),  and  Moyer  y.  Dewey,  108  U. 
8.  801  (26:  394). 

Under  the  decisions  of  this  court,  under  the 
Bankrupt  Law  of  1867,  if  not  sued  for  by  the 
assignee  within  the  two  years  the  bar  would  be 
complete  as  a  protection  to  the  trustee  from 
any  suit.  Giffard  v.  Helms,  98  U.  8.  248  (25: 
hl)\Wisner  y.  Br<ywn,  122  U.  8.  214 (80: 1205). 

This  patent  right  (and  all  rights  under  it) 
vested  completely  and  absolutely  in  the  assign- 
ee  in  bankruDtcv 

Morse  y.  Cohannet  Bank,  8  8tory,  864:  PAf'^ 
lips  y.  Hehnbold,  26  N.  J.  Eq.  m\  Wicker- 
shamr.  Nicholson,  14  8erg.  ft  B.  IIS;  Mays  y, 
Man^aeturers  JSat.  Bank  of  Philadiiphia,  64 
Pa.  74;  International  Bank  y.  Sherman,  101 
U.  8. 408  (25:  866). 

This  suit,  therefore,  stands  as  if  Henry  W. 
Poinier,    notwithstanding    his    bankruptcy, 
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biooghtsolt  on  the  iMtent,  leeklDg  to  leooTer 
on  what  he  had  aasigDed  to  his  creditors. 

The  Eo^^ifih  courto  draw  a  distinction  be- 
tween property  owned  at  the  time  of  the  bank- 
ruptcy ana  such  as  was  subsequently  acquired. 
It  was  of  gradual  nowth,  but  it  resulted  in 
this,  as  stated  in  Bacon's  Abridgment,  737, 
'*Uiat  an  uncertificated  banluiipt  lis  a  right  to 
property  acquired  subsequent  to  his  bank- 
ruptcy against  all  the  world  except  his  as- 
signees, and  may  maintain  actions  in  respect 
01  such  property  unless  the  assignees  inter- 
pose." 

In  Chippendale  Y,  ThomUnean^  Cooke's  Bank. 
L.  260,  it  was  held  that  the  "uncertificated" 
might  recover  for  personal  services  rendered 
after  his  bankruptcy,  Ch,  J,  Mansfield  ob- 
serving: "  The  assignees  cannot  let  out  the 
bankrupt  and  "contract  for  his  labor."  Mr. 
Justice  BuUer  is  reported  to  have  observed 
"  that  when  Lord  Hardwicke  said  that  "  all 
the  bankrupt's  future  personal  estate  is  af- 
fected by  the  assignment,"  he  evidently  meant 
that  if  the  assignees  claim  it,  the  bankrupt 
must  give  It  up;  ind  so  far  the  assignment 
affects  it,  bat  do  ^er  person  can  have  the 
fame  plea." 

It  certainly  never  was  the  law  of  England  as 
to  other  property,  that  none  but  the  aissignees 
could  set  up  the  plea  of  bankruptcy. 

Drake  t.  BeMam,  11  Hees  <fe  W.  815,  2  H. 
L.  Caa.  679;  MilcheU  v.  Uughee,  6  Bing.  689. 

AMeM  T.  KeU,  2  Strange,  1207,  S  as  fol- 
lows: ^'Upon  a  motion  for  a  new  trial,  the 
court  held  that  though  under  5  Geo.  n.  chap. 
80,  the  future  effects  of  a  bankrupt  against 
whom  two  commissions  had  issued  were  lia- 
ble to  be  seised  for  the  benefit  of  creditors, 
yet  the  bankrupt  had  in  the  meantime  such  a 
property  in  them  as  enabled  him  to  transact 
and  sell  to  a  bona  fide  purchaser." 

The  following  actions  have  been  maintained 
by  bankrupts  in  England  on  this  principle: 

8ilkY.  Oeborn,  1  Ksp.  140;  Evans  v.  Brotime, 
1  Esp.  170;  Fbwler  v.  Dawn,  1  Bos.  &  P  44; 
Webb  V.  Fax,  7  T.  R  891;  Kitchen  v.  Bart^h, 
7  East,  68;  Drayton  v.  Dale,  2  Bam.  &  C 
298;  UayaUar  v.  Sherwood.  2  Nev.  &  M.  401; 
Craftan  v.  Poole,  1  Bam.  &  Aid.  568;  Ekrbert 
V.  Bayer,  6  Q.  B.  964;  miiott  v.  Clayton,  16 
Q.  B.  581. 

Each  of  these  cases  related  to  property  ac- 
quired after  the  "fiat."  No  pretense  is  made 
in  any  English  book  that  their  doctrine  can  be 
applied  to  estate  previously  owned.  The  Eng- 
lish text-books  and  digests  classify  bv  them- 
selves under  the  head  either  of  "future,"  or 
"after  acquired"  property.  The  reason  and  ne- 
cessity on  which  they  are  based,  is  stated  no 
where  better  than  in  the  opinion  of  Tindal,  Ch, 
J,,  in  Herbert  v.  Sayer,  on  page  981.  ChU^ 
Justice  Abbott  took  part  in  the  decision  of 
Drayton  t.  Dale,  and  in  his  opinion  cited  Webb 
T.  JuKT,  "an  authority  to  show  that  an  uncerti- 
fled  bankrupt  has  a  right  to  goods  acquired  by 
him  since  bis  bankmptcy  against  all  Uie  world 
but  his  assignees."  But  when,  some  years 
afterwards,  a  oankrupt  sought  to  maintain  suit 
before  him  on  a  demand  which  had  accmed 
hefore  the  bankruptcy,  although  the  assignee 
had  disclaimed  the  money  by  express  act,  be 
held  emphatically  that  none  but  the  assignee 
could  sue. 

«12 


Biliary  t.  Morris,  6  Oar.  A  P.  & 

Leasehold  estates  pass  to  the  wmigmt 
the  English  bankrupt  laws,  but  the 
not  bound  to  take  the  lease  and  chai^ge  tfae  ro- 
tate with  the  payment  of  real, 

Copeland  v.  Stephens,  1  Bam.  4  AH  S^i 
Turner  v.  Richardson,  7  E^ist,  885. 

When  long  after  estates  in  bankmpl^  hare 
apparently  been  closed  assets  are  foosd  to  ex- 
ist, the  court  will  appoint  a  new  troMee  lotaLe 
charge  of  and  administer  them. 

Clark  T.  Clark,  58  U.  a  17  How.  tU  Ok 
77). 

The  discharge  of  the  assignee  fron  liibfll*r 
to  the  creditors,  pursuant  lo  Section  8H  of  b*e 
Bankrupt  Law,  does  not,  where  the  debts  sre 
not  paid,  revest  any  title  in  the  bankmpL 

Malone  v.  Martin  (Ey.)  Feb.  5, 1867;  St—- 
ders  V.  MiteheU,  61  Miss.  821;  Bnmn  v.  Wp- 
gant,  6  Mack^,  447;  Peters  v.  W^tUes  (Kt.> 
June  2,  1887;  Oeisreiter  v.  Setier,  St  Art. 
524. 

Creditors  cannot  reach  the  baDknipc'» 
property  either  in  a  state  court  or  in  Federti 
courts. 

Miners  NaL  Bank  ef  PioiteciU^s  Afm.  9s.\ 
^lay  2.  1887:  Glenny  v.  Langdan,  9S  t.  S.  S 
(25:  44);  TrimbU  v.  WoodJUead,  10:2  U.  S.  617 
(26:  290);  Moyer  v.  Dewey^  108  U.  &  801  (« 
894). 

Title  to  personal  property  remains  is  ahry- 
ance  until  an  administrator  Ib  appcHoted.  Tht 
law  points  out  the  distributees^  but  they  c» 
obtain  title  only  through  adrainistrHtioD. 

KirkendaWs  Estate,  43  Wis.  197;  Mwrpkf 
V.  nanrahan,  50  Wis.  490.  * 

Should  tbe  administrator  be  dischaicH  te* 
fore  this  has  been  accomplished,  an  admiBtt' 
trator  de  bonis  non  is  necessary. 

Williams,  Exrs.  474;  2  Willisms.  Exn.  fl\ 
and  tiote  e:  Bell  v.  Speight,  11  Humph.  4&I; 
American  Board  of  Comrs.  for  F,  M,  Aff.  tl 
Conn.  844. 

The  widow  and  next  of  kin  (havinff  psU  tke 
debts  if  any)  have  a  complete  equity  to  tte 
property,  and  if  of  full  age  may  iulfsd  of 
tailing  out  administration  dividle  the  citiit 
among  tbem. 

Hibbard  v.  Kent,  15  K.  H.  516;  Ct€rl»  % 
Clay,  81  N.  H.  898;  WalKortk  v.  Akel,  6S  Pa 
870. 

None  but  an  administrator  having  the  kpi 
title  can  prosecute  an  action  which  accnwd  to 
the  deceased. 

Weeks  v.  Jewett,  45  N.  H.  540;  Murphy  f. 
Banrahan,  50  Wis.  485. 

Upon  the  payment  of  the  banknipc^  drt» 
in  full,  it  lias  been  several  times  held  that  tte 
surplus  property  revests  in  the  bank  rapt 

Stevens  v.  Earles,  25  Mich.  44;  Beydi.  0^ 
tey,  82  Ind.  294;  Peery  v.  Games,  1  W«*. 
Rep.  428.  86  Mo.  652. 

The  patent  is  void  oo  its  face,  for  thai  t 
covers  several  distinct  inventions,  and  tbiide 
feet  cannot  be  cured  by  diadsimer. 

Tbe  Taylor  patent  of  1879  covert  four  fBtii»> 
Iv  distinct  inventions,  in  no  way  coiiafct«d  ii 
design  and  consideradon.  Tbe  patent  is  thcr^ 
fore  void. 

Etans  V.  Baton,  16  U.  a  8  Wheat  981(4 
446);  Barren  v.  BaU,  1  Maaoo,  447;  Mmif 
V.  Fiske,  2  Masoo,  115;  WyA  ▼.  Amc.  1 
Stoi7,288. 
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The  dedsloo  of  the  departmeDt,  as  well  as 
of  the  courts  bas  been  uniform  that  such  di- 
▼ene  inTenUons  caDuot  be  uuited  in  one  pat- 
eot. 

A  parte  Tale,  L.  0.  D.  1868,  p.  110;  Ex 
parte  Skepard,  J.  F.  0.  D.  1872,  p.  244;  Ex 
parte  Staui,  B.  M,  C.  D.  1878,  p.  80;  Ex  parte 
Barker  dt  Mack,  0.  D.  1878,  p.  128;  Ex  parte 
Lonee,  C.  D.  1874,  p.  44;  Ex  parte  Rice,  0. 
a  D.  1874,  p.  44;  ExparU  Sobtneki,  0,  0.  C. 
D.  1876,  p.  161;  Ex  parte  Dieterich  0.  F,  C, 
D.  1877,  _p.  14:  Ex  parte  Law  K  C.  D.  1877, 
p.  119;  Ex  parte  HdmilUm,  R,  W.  18  Pat. 
Off.  Gaz.  122;  Ex  parte  CardteeU,  15  Pat  Off. 
Gaz.  298;  Ex  parte  David,  0.  A.  16  Pat.  Off. 
Gaz.  1189. 

Mr.  Juetice  Brown  delivered  the  opinion 
of  the  court: 

1.  Defendants  attack  the  title  of  the  plain- 
tiff to  this  patent  upon  the  ground  that 
Poinier,  who  bought  the  patent  of  Taylor  in 
1872,  and  subBequentlj,  in  1878,  sold  it  to 
Sessions,  had,  prior  to  such  sale,  and  in  Sep- 
tember, 1876,  been  duly  adjudicated  a  bank- 
nipt  in  the  District  Court  of  the  United 
States  for  the  District  of  New  Jersey,  and  an 
assignee  aopointed,  in  whom,  it  is  claimed, 
the  legal  title  to  the  patent  vested.  It  seems, 
however,  that  Poinier  did  not  include  this 
patent  in  his  schedule  of  assets,  upon  the 
ground,  as  he  said,  of  its  being  unproduc- 
tire  property  and  of  no  value.  Indeed,  all 
that  be  seems  to  have  done  with  the  patent 
was  to  make  a  lot  of  trunk  fasteners  in  1872, 
which  proved  to  be  failures,  and  which  ap- 
pear to  have  been  the  cause  of  his  insolvency. 
He  made  no  others  for  the  three  years  before 
he  went  into  bankruptcy.  On  May  15,  1877, 
be  received  his  discharge,  and  on  November 
87  of  the  same  year  his  assignee  was  dis- 
charged. On  June  12,  1878,  thirteen  months 
after  Poinier  had  received  his  discharge,  and 
six  monthfl  after  his  assignee  had  b^n  dis- 
charced.  Sessions  bought  a  shop  right  of 
Poinier,  for  which  he  paid  him  $500,  and  in 
the  same  year  purchased  the  patent  itself,  for 
which  he  paid  him  $1,000  additional.  Mr. 
Sbepard,  who  acted  as  the  agent  of  the  plain- 
tiff in  making  this  purchase,  testifies  that 
he  went  to  Newark  on  the  mominj^  of  June 
•,  1878.  and  inquired  for  Henry  WT  Poinier. 
"I  was  inform^  that  one  Mr.  Miller  was  his 
sssignee,  and  that  I  could  learn  of  his  af- 
fairs by  seeing  him.  I  then  went  to  the  of- 
fice of  Mr.  Miller  and  found  him  there,  in- 
troduced myself,  and  told  him  that  I  had 
come  to  see* him  about  a  patent  for  a  trunk 
fastener  which  was  owned  by  Henry  W. 
Poinier,  and  under  which  said  Poinier  had 
been  making  trunk  fasteners,  and  I  asked 
Mr.  Miller  if  he  would  sell  me  said  patent, 
or  ^ve  me  a  shop  right  thereunder,  as  the 
UBigneeof  Mr.  Poinier.  Mr.  Miller  replied 
that  he  could  not  do  so ;  that  the  estate  was 
til  settled  up ;  he  had  niade  his  return  to  the 
court,  and  had  been  discharged  as  assignee, 
and  he  had  no  power  to  do  anything  in  Uie 
matter.  I  asked  him  what  I  could  do,  and 
be  said  the  only  thing  was  to  go  to  Mr. 
Poinier;  that  Poinier  was  the  only  one  who 
could  give  me  any  title.  ...  I  learned 
that  Kb,  Poinier  was  in  Rochester."    While 


the  assignee  does  not  recollect  the  conversa- 
tion, there  is  nothing  to  disprove  Mr.  Ses- 
sions* version  of  it;  nor  is  It  strange  that 
Miller  did  not  recollect  it,  as  he  acteof  as  as- 
signee in  some  six  or  seven  hundred  cases, 
and  could  hardly  be  expected  to  remember 
all  the  transactions  connected  with  them. 
It  is  undisputed  that  Sbepard  went  to  New- 
ark to  find  Poinier,  and  subsequentlv  went 
to  Rochester  and  found  him  there.  The  first 
assignment  from  Poinier  was  executed  Au- 
gust 16,  1878,  and  conveyed  only  the  title 
to  the  patent  itself ;  but  a  second  assignment, 
bearing  date  September  24,  included  also  all 
rights  of  action  for  infringement  from  ths 
date  that  Poinier  himself  acquired  the  title 
to  it. 

While,  under  the  provisions  of  the  bank- 
rupt law,  the  title  to  this  patent  undoubtedly 
Passed  to  the  assignee  in  bankruptcy  of 
'oinier,  it  passed  subiect  to  an  election  on 
his  part  not  to  accept  it,  if,  in  his  opinion, 
it  was  worthless,  or  would  prove  to  be  bur- 
densome aud  unprofitable.  And  he  was 
entitled  to  a  reasonable  time  to  elect  whether 
he  would  accept  it  or  not.  American  File 
Co.  V.  Garrett,  110  U.  S.  288,  295  £28 :  149, 
1521 :  Sparhatok  v.  Terkee,  142  U.  S.  1  [85 : 
915]  ;  Amory  v.  Lawranee,  8  Cliff.  528.  585. 

In  this  case  the  assignee  had  taken  a  year 
to  wind  up  the  estate,  and  had  given  no  sign 
of  his  wish  to  assume  this  propertv,  if  in- 
deed he  knew  of  its  existence.  On  beins 
asked  with  reference  to  it  by  the  proposea 
purchaser,  he  replied  that  the  estate  was  all 
settled  up,  that  he  had  no  power  to  do  any- 
thing in  the  matter,  and  that  Poinier  was 
the  only  one  who  could  give  a  title.  A 
plainer  election  not  to  accept  can  hardly  be 
imagined.  Qranting  that  up  to  that  time 
he  luid  known  nothing  about  the  patent,  it 
was  his  duty  to  inquire  into  the  matter  if 
he  had  anv  thought  of  accepting  it,  and  not 
to  mislead  the  plaintiff's  agent  oy  referring 
him  to  the  bankrupt  as  the  proper  person  to 
apply  to.  Under  the  circumstances,  plaintiff 
could  do  nothing  but  purchase  of  Poinier. 
Bearing  in  mind  that  no  claim  to  this  prop- 
erty is  now  made  by  the  assignee,  but  that 
his  alleged  title  to  it  is  set  up  by  a  third 
person,  who  confessedly  has  no  interest  in  it 
himself,  it  is  entirely  clear  that  the  defend- 
ants ought  not  to  prevail  as  against  a  pur- 
chaser who  bouffht  it  of  the  bankrupt  after 
the  assignee  had  disclaimed  any  interest  in 
it. 

Had  the  existence  of  this  patent  been  con- 
cealed by  the  bankrupt,  or  the  assignee  had 
discovered  it  subsequently — after  his  dis* 
charfi;e — and  desired  to  take  possession  of  it 
for  the  benefit  of  the  estate,  it  is  possible  the 
bankruptcy  court  miirht  reopen  the  case  and 
vacate  the  discharge  for  that  purpose.  Clark 
V.  Clark,  58  U.  8.  17  How.  315  [15:  77]. 
But  it  does  not  lie  in  the  mouth  of  an  alleged 
infringer  to  set  up  the  right  of  the  assignee 
as  against  a  title  from  the  bankrupt  acquired 
with  the  consent  of  such  assignee. 

It  is  quite  evident  from  Uie  facts  stated 
that  this  patent,  which  seems  to  have  been 
the  cause  of  Poinier*s  insolvency,  waa 
thought  to  be  of  little  or  no  value,  that  the 
assignee  so  regarded  it,   and  that  its  real 
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value  was  only  discovered  when  the  plaintiff 
'  had  brought  to  bear  upon  the  manufacture 
of  the  device  his  own  skill  and  enterprise. 
2.  Defendants  are  charged  with  infringing 
the  third  claim  of  the  Taylor  patent,  which 
was  for  a  spring  fastener,  modifications  of 
which  are  now  in  almost  universal  use.  as  a 
substitute  for  the  old-fashioned  strap  and 
buckle.  Upon  the  hearing  in  the  court  be- 
low, it  was  claimed  the  patent  was  invalid 
by  reason  of  the  joinder  of  distinct  inven- 
tions in  the  same  patent — inventions,  which 
though  applicable  to  the  same  article,  viz, 
a  trunk,  ao  not  co-operate  in  the  use  of  such 
article.  The  court  below  was  evidentlv  in- 
clined to  this  opinion,  but  permitted  the 
plaintiff  to  enter  a  disclaimer  of  all  the 
claims  but  the  one  in  suit.  Whether  these 
different  devices  were  properly  embodied  in 
the  same  patent  or  not,  we  think  this  was  a 
proper  case  for  a  disclaimer  under  section 
4917.  While  the  language  of  this  section 
provides  for  disclaimers  "  whenever,  through 
inadvertence,  accident,  or  mistake,  and  with- 
out any  fraudulent  or  deceptive  intention,  a 
Ententee  has  claimed  more  than  that  of  which 
e  was  the  original  or  first  inventor  or  dis- 
coverer," it  allows  the  patentee  to  ''make 
disclaimer  of  such  parts  of  the  thing  patented 
as  be  shall  not  choose  to  claim  or  hold  by 
virtue  of  the  patent  or  assignment,  stating 
therein  the  extent  of  his  interest  in  such 
paten  t.  *  We  think  this  section  broad  enough 
to  cover  disclaimers  made  to  avoid  the  effect 
of  having  included  in  the  patent  more  de- 
vices than  could  properly  be  made  the  sub- 
ject of  a  single  patent.  The  i)ower  to  dis- 
claim is  a  beneficial  one,  and  ought  not  to 
be  denied  except  where  it  is  resorted  to  for 
X41]  a  fraudulent  and  deceptive  purpose.  In 
Tuck  V.  BramhiU,  6  Blatchf.  95,  a  disclaimer 
was  allowed  by  Mr.  Justice  BlsXcMord  where 
two  or  more  inventions  were  covered  bv  a 
single  claim.  In  HiailesY,  Albany  StoM  6o,, 
128  U.  8.  682,  587  JSl :  284,  286],  it  was 
said  by  Mr,  Justice  Bradley  to  be  "usually 
and  properly  employed  for  the  surrender  of 
a  separate  claim  in  a  patent,  or  some  other 
distinct  and  separable  matter,  whidU  can  be 
exscinded  without  mutikiting  or  changing 
what  is  left  standing.*  ^ 
The  onlv  difiSculty  connected  with  the 

?[uestion  of  the  disclaimer  in  this  case  arises 
rom  the  final  sentence  of  section  4917,  that 
''no  such  disclaimer  shall  affect  any  action 
pending  at  the  time  of  its  being  filed,  except 
so  far  as  may  relate  to  the  question  of  un- 
reasonable neglect  or  delay  in  filing  it." 
There  is  an  unfortunate  choice  of  language 
here  which  has  rendered  this  sentence  verv 
ambiguous  and  difiScult  of  construction.  It 
was  held  by  Mr.  Justice  Story  in  Beed  v. 
Gutter,  1  StoiT,  590,  600,  that  if  the  dis- 
claimer were  filed  during  the  pendency  of 
the  suit,  the  plaintiff  would  not  be  entitled 
to  the  benefit  thereof  in  that  suit— a  ruling 
which  had  also  been  made  in  Wyeth  t.  ^one, 
1  Story,  278,  294.  It  was  held  in  Tuck  t. 
BramhiU,  6  Blatchf.  96,  that  the  provision 
meant  that  a  suit  pending  when  a  disclaimer 
is  filed  is  not  to  be  affected  by  such  filing, 
60  as  to  prevent  the  plaintiff  from  recovering 
in  it,  mileis  it  v^pe^n  that  the  plaintiff 
«14 


unreasonably  neglectidd  or  delayed  t» 
disclaimer.    And  such  was  also  the  mliag 
of  Mr.  Justice  Nelson  in  Ouffon  v.  ArrvB,  1 
Blatchf .  244 ;  and  in  JSiiff  T.  FiZfii,  2  BUScM. 
194,  198.    We  think  that  aection  4817  ooj^ 
to  be  read  in  connection  with  section  ^O, 
providing  that  the  patentee  mar  ma1wtai«  a 
suit  at  law  or  in  equity  for  tbe  mbingesDeat 
of  any  part  of  the  thing  patented,  Dolnwitk- 
standing  the  specifications  may  emhnoe  am 
than  that  of  which  the  patentee  was  the  taft 
inventor  or  discoverer;  but  in  every  wodtk 
case  in  which  a  jud|[ment  or  decree  shall  bs 
rendered  for  the  plaintiff,  no  costs  shall  be 
recovered,  unless  the  proper  diaclaimer  baa 
been  entered  at  the  Patent  OflSce  before  the 
commencement  of  the  suit.    This 
tically  the  construction  given  to 
ing  sections  of  the  Act  of  1887  by  this  court 
in  Smith  v.  yichoU,  88  IT.  8.  21  ^mlL  113 
[22 :  566]  ;  and  of  the  Revised  Statutes  ia 
Ihinbar  v.  Myers,  94  U.  S.  187,  198  [24 :  84. 
87] .    Under  section  4922  the  effed  ot  de- 
laying a  disclaimer  until  after  the  eooi- 
mencement  of   the  suit  goes  only  to  tbe 
recovery  of  cost^.    We  adhere  to  that  oos- 
struction.     Ck>neress  having  in  tbe  Revised 
Statutes  adopted  the  language  used  in  tbe  Act 
of  1837,  must  be  considered  to  have  adopted 
also  the  construction  given  by  this  ooon 
to  this  sentence,  and  niade  it  a  part  of  the 
enactment. 

8.  The  essential  feature  of  tbe  Tsykr 
patent  consists  of  a  plate  attadied  to  tbt 
ixxly  of  the  tnmk,  which  contains  a  socket 
and  hinged  catch,  and  a  double  acting  sprisg 
whose  function  is  to  hold  tbe  catch  either 
open  or  shut ;  and  a  tans  fastened  to  the  114 
which,  as  tbe  lid  is  closed,  drops  into  tbe 
socket  holdinff  the  catch,  whidi,  whca 
closed,  holds  the  lid  firmly  in  place.  It  also 
acts  as  a  dowel  to  keep  the  oo?«r  tnm  lack- 
ing. 

Of  the  alleged  anticipating  devices  tht 
patent  to  OayTord  of  1861  is  a  trank  lock. 
not,  as  in  this  case,  a  fastener,  designed  to 
supplement  the  lock,  and  differiiur  mm  tbi 
old-fashioned  and  well  known  trunk  \otk 
principally  in  discarding  tbe  hinged  bsip 
and  using  a  rigid  tang  attached  totte  oof«r 
which  sinks  into  the  socket  in  the  body  cf 
the  trunk  prepared  to  reoei?e  it,  uid  is  that 
self- locked,  but  is  unlocked  only  with  sa 
ordinary  key.  It  was  not  designed  st  all  to 
supersede  the  buckle  and  strap,  tmt  was  only 
a  substitute  for,  and  an  improvemsBt  spoa, 
the  ordinary  lock.  In  short,  it  is  a  modiH- 
cation  of  the  spring  lock  previously  oied 
upon  trunks. 

The  Roulstone  patent  of  1866  is  for  as  Im- 
provement in  traveling  bags,  and  sbowtt 
spring- locking  device  for  securing  tbe  tv* 
parts  of  the  bag  firmly  together.  It  bas  so 
features  in  common  with  tbe  trunk  tsMttm 
of  Taylor,  and  is  not  adapted  to  bold  the  M 
of  a  trunk  firmly  to  tbe  body.  It  hn  s» 
means  for  holdinff  the  catch  out  ot  SBms- 
ment  when  desirea,  and  is  wboUj  onllksat 
modem  trunk  fastener. 

The  patent  to  Semple  of  1868  oonn  m 
angle  plate  upon  the  trunk  cover  pruiMsd  tf 
the  end  side  with  a  dowel  in  cottMsiri* 
with  a  small  plate  upon  tbe  box  piofidrf 
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with  a  loop  into  which  the  dowel  enters,  and 
At  the  front  side  with  a  hasp  and  staple  to 
be  used  with  a  padlock.  The  object  was  to 
lasteu  and  hold  together  the  box  and  the 
cover  of  the  trunk,  hut  the  means  provided 
for  accompliahiog  this  are  so  different  from 
those  employed  oy  Taylor  that  they  can 
hardly  be  compared.  Besides  the  device  is 
evidently  of  no  utility.  The  patent  to  Cut- 
ter of  1868  was  also  for  da  improvement  in 
trunk  locks,  especially  adapted  for  security 
against  an  unauthorized  opening  of  the 
trunk,  and  operated  only  by  an  independent 
and  detachable  key.  It  appears  to  be  self- 
locking  and  does  not  differ  materially  from 
the  ordinary  spring  lock.  It  is  not  a  trunk 
fastener,  as  distinguished  from  a  lock,  and 
is  not  designed  to  be  used  as  a  substitute  for 
tlie  strap  and  buckle. 

The  patent  to  Locke  of  1871  consists  of 
straps  made  of  hoop- iron,  steel,  or  brass,  or 
other  metals  which  yield  readily,  their  up- 
per ends  resting  loosely  in  caps  or  escutch- 
eons, so  as  to  have  a  slight  degree  of  lateral 
play,  the  lower  ends  bein^  formed  dovetailed 
and  adapted  to  engage  with  catches  attached 
to  the  body  of  the  trunk.  The  lower  end  of 
the  strap  fides  over  the  lugs  of  the  catches 
until  the  cover  is  fully  closed,  when  the  in- 
clines of  the  strap  and  the  lu^  coincide, 
and  the  straps  then  drop  into  place  and  re- 
main locked  This  device  is  undoubtedly  a 
fastener,  as  distinguished  from  a  lock,  but 
it  lacks  the  rigid  tang,  the  hinged  catch,  the 
spring— in  short,  all  the  essential  features  of 
the  Taylor  invention. 

The  Hillebrand  patent  is  also  for  a  trunk 
lock,  and,  like  the  others,  is  operated  by  an 
independent  key,  and  also  lacks  the  features 
of  the  Taylor  patent. 

The  Ransom  patent  is  for  a  trunk  fastener, 
consisting  of  two  parts,  one  of  which  is  at- 
tached to  the  body  of  the  trunk  and  the  other 
to  the  lid.  It  does  not,  however,  contain 
the  socket  open  at  the  top  and  designed  to 
receive  a  rigid  tang,  nor  aocs  it  contain  the 
other  mechanism  of  the  Taylor  patent. 
While  intended  to  accomplish  the  same  pur- 
pose, the  means  used  are  so  different  that  it 
IS  far  from  being  an  anticipation. 

There  are  none  of  these  patents  which  con- 
tain the  peculiar  combination  of  the  Taylor 
device ;  none  which,  had  Taylor  known  of 
tliem,  would  have  suggested  his  own  inven- 
tion. While  his  device  is  somewhat  crude, 
as  compared  with  the  improved  styles  of 
trunk  fasteners  now  in  use,  it  contains  the 
i  underlying  principle  of  all  of  them.  In 
short,  we  find  no  difficulty  in  holding  that 
there  is  patentable  novelty  in  the  Taylor 
fastener,  and  that  it  is  not  anticipated  by 
any  of  the  devices  put  in  evidence.  If  there 
were  any  doubt  of  this,  in  view  of  the  fact 
that  Taylor  seems  to  have  been  the  first  to 
^.'  invent  a  practical  trunk  fastener  to  take  the 
place  of  the  old-fashioned  strap  and  buckle, 
and  that,  improved  upon,  as  it  undoubtedly 
has  been,  it  has  completely  taken  the  place 
of  the  earlier  devices,  we  should  be  inclined 
to  resolve  this  doubt  in  favor  of  the  patentee. 
4.  The  question  of  infringement  is  not  so 
easy,  as  the  Romadka  patent,  under  which 
the  defendants  manufacture,  approximates 
14"!  D.  8. 


more  closely  to  the  ordinary  form  of  the 
spring  lock  than  does  the  Taylor  patent. 
The  difference  between  the  two  patents, 
however,  is  more  in  their  outward  appear- 
ance than  in  their  substantial  features. 
Both  resemble  the  spring  lock  in  having  a 
rigid  tang  with  a  noUm  in  it  to  receive  a 
catch  actuated  by  a  spring,  and  in  being  self - 
locking,  if  the  C4itch  be  closed  when  the  tang 
enters  the  socket ;  both  differ  from  it  in  the 
fact  that  the  device  may  be  unlocked  with- 
out the  aid  of  a  key  by  a  simple  motion  of 
the  finger,  and  hence  is  not  designed  to  pro- 
tect against  unauthorized  opening.  The  es- 
sentisJ  features  of  each  are  the  same.  Both 
have  a  rigid  tang  attached  to  the  cover  of 
the  trunk — in  the  Taylor  patent  with  a  hole 
in  it,  and  in  the  Romadka  patent  with  a 
notch  to  receive  the  catch ;  both  have  a  socket 
attached  to  the  body  of  the  trunk  containing 
a  hinged  catch  actuated  by  a  spring  which 
fits  into  the  hole  or  notch  in  the  tang.  In 
the  Taylor  patent  the  catch  is  held  open  and 
shut  by  a  flat  spring,  and  operates  at  right 
angles  to  the  plane  of  the  trunk;  in  the 
Romadka  device  the  catch  is  held  by  a  wire 
spring,  and  is  moved  sideways  or  parallel 
with  a  plane  of  the  trunk  by  a  slight  pro- 
jection at  the  side  of  the  socket.  Both  are 
identical  in  principle,  operation,  and  de- 
sign, though  the  trunk  fasteners  now  in  or- 
dinary use  resemble  the  Tavlor  more  than 
the  Romadka  patent.  In  view  of  the  fact 
that  Taylor  was  a  pioneer  in  the  art  of 
making  a  practical  metallic  trunk  fastener, 
and  invented  a  principle  which  has  gone 
into  almost  universal  use  in  this  country, 
we  think  he  is  entitled  to  a  liberal  construc- 
tion of  his  claim,  and  that  the  Romadka 
device,  containing;  as  it  does  all  the  elements 
of  his  combination,  should  be  held  an  in- 
fringement, though  there  are  superflcial  dis- 
simflarities  in  their  construction. 

5.  It  only  remains  to  consider  the  question 
of  damages.  Before  the  invention  of  these 
fasteners,  straps  and  buckles  were  universally 
used  to  hold  the  lid  of  the  trunk  fast  to  the 
body,  in  aid  of  the  lock,  and  dowels  appear 
to  have  been  in  common  use  to  prevent  a  lat- 
eral movement  of  the  lid.  Trunks  with 
straps  to  support  the  lock  were  considered 
imperfect  and  unserviceable,  and  the  dowels 
had  become  a  recognized  necessity,  except 
where  strength  ana  durability  were  of  no 
consequence.  In  this  connection  the  master 
allowed  the  difference  between  the  cost  cf 
trunk  fasteners  and  the  straps,  buckles,  and 
dowels  previously  in  use  for  the  same  pur- 
pose, and  the  court  overruled  the  measure  of 
damages  thus  adopted,  and  entered  a  decree 
for  nominal  damages  only.  <* 

It  seems  the  defendants  did  not  manufac- 
ture these  fasteners  for  sale,  but  did  manu- 
facture them  for  use  on  the  trunks  made  and 
sold  by  them.  Obviously  their  profits  upon 
the  entire  trunk  would  not  be  a  proper  meas- 
ure of  damages,  since  the  fasteners  were 
only  an  inconsiderable  part  of  the  tnmk,  and 

I  profits  upon  the  entire  article  are  only  al- 
owable  where  such  article  is  wholly  the  in- 
vention of  the  patentee,  or  where  its  entire 
value  is  properly  and  legally  attributable  to 
the  patented  feature.    Seymowr  v.  McOormiek^ 
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57  U.  8.  16  How.  480  [14:  10241 ;  Mawryv. 
Whitney,  81  U.  8.  14  Wall.  080  [20 :  8501 : 
LiUlefM  T.  P^rry,  88  U.  8.  21  Wall.  205  [22 : 
5T7]  ;  QarreUan  v.  Clark,  111  U.  8.  120  [28 : 
871 1.  This  court  has,  however,  repeatedly 
held  that,  in  estimating  damages  in  the  ab- 
sence of  a  royalty,  it  is  proper  to  consider  the 
savings  of  the  defendant  in  the  use  of  the  pat- 
ented device  over  what  was  known  and  in 
general  use  for  the  same  purpose  anterior  to 
le  date  of  the  patent.  Thus,  in  Mowry  v. 
WhUney,  81  U.  8. 14  Wall.  620,  649  [20 :  860, 
866],  it  was  said  by  Mr.  Justice  8trong,  that 
**  it  is  the  additional  advantage  the  defendant 
derives  from  the  process— advantage  beyond 
what  he  had  without  it— for  which  he  must 
account."  In  that  case  the  master  reported 
the  difference  between  the  cost  of  certain 
car  wheels  and  the  price  for  which  they 
were  sold  as  the  profits  realized  by  the  de- 
fendant, thus  charging  him  the  profit  ob- 
tained from  the  entire  wheel,  instead  of  that 
-resulting  from  the  use  of  the  patentee's  in- 
vention in  a  part  of  the  manufacture.  It 
was  held  not  to  be  a  legitimate  construction 
of  the  findings  that  the  benefit  which  the 
defendant  derived  from  the  use  of  the  com- 
plainant's invention  was  equal  to  the  nggre- 
ffate  of  profits  he  obtained  from  the  manu- 
facture and  sale  of  the  wheels  as  entireties, 
after  they  had  been  completed ;  but  that  the 
question  to  be  determined  was  what  advan- 
tage did  the  defendant  derive  from  using  the 
complainant's  invention  over  what  he  had 
in  using  other  processes  then  open  to  the 
public  and  adequate  to  enable  him  to  obtain 
an  equally  beneficial  result.  The  same  prin- 
ciple was  applied  in  the  case  of  the  Cawood 
Patent,  94  U.  8.  695,  710  [24:  288,  248],  in 
which  the  defendant  made  use  of  an  infring- 
ing swage  block  for  the  purpose  of  reforming 
the  ends  of  railroad  rails  which  bad  become 
exfoliated  by  wear,  and  it  was  held  that  the 
gain  in  mending  these  rails  by  the  use  of  the 
plaintiff's  device,  compared  with  the  cost  of 
mendine  on  the  common  anvil,  and  the  sav- 
ing in  fuel  and  labor,  were  the  proper  meas- 
ure of  damages.  "  They  had  the  choice  of  re- 
pairing them  on  the  common  anvil  or  on  the 
complainant's  machine.  By  selecting  tbe 
latter,  they  saved  a  large  part  of  what 
they  must  have  expended  in  the  use  of  the 
former.  To  that  extent  they  had  a  posi- 
tive advantage,  crowing  out  of  their  in- 
vasion of  complainant's  patent.*  The  sub- 
ject is  also  fully  considered  in  tbe  case  of 
TiMiman  v.  Proctor,  125  U.  8.  186  [81: 
664],  in  which  it  was  held  that  the  plain- 
tiff may,  instead  of  damaees,  recover  the 
amount  of  gains  and  profits  the  defend- 
ants have  made  by  the  use  of  his  invention, 
over  what  they  would  have  had  in  usine 
other  means  then  open  to  the  public  and 
adequate  to  enable  them  to  obtain  an  equally 
beneficial  result  The  patent  in  this  case 
was  for  a  process  of  manufacturing  fat  acids 
and  glycerine  from  fatty  bodies  by  the  action 
of  water  at  a  high  temperature  and  pressure. 
In  his  report  of  damages  the  master  found 
that  the  complainant  derived  no  profit  from 
the  invention  otherwise  than  by  mnting 
licenses  to  others  to  use  the  same ;  but  that 
Ibe  defendant  had  derived  large  profits  and 
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savings  by  the  use  of  tbe  plaintiff's 
process,  which  plaintiff  sought  to  recovrr 
m  the  suit.  It  was  held  by  this  coort  that 
when  a  bill  in  equity  is  filed  by  tbe  owner 
against  the  infringers  of  a  patent,  tbe  plaiD> 
tm  is  entitled  to  recover  the  amount  <rf  o>b9 
and  profits  the  defendant  has  made  by  tbe 
use  of  his  invention,  noi  those  be  might 
reasonably  have  made,  but  thoee  whidi  be 
did  make,  or,  in  other  worda,  tbe  fmits  oC 
the  advantage  which  he  derived  from  tbe  me 
of  that  invention,  over  what  be  would  have 
had  in  using  other  means  then  op#ia  to  tbe 
public  and  adequate  to  enable  him  to  obtain 
an  equally  beneficial  result. 

An  analogous  rule  was  applied  in  WiBimmM 
V.  Rome,  W.  db  0,  R  Co.,  18  Blatcbf.  181, 
185,  wherein  the  patent  was  for  an  impcove- 
ment  in  locomotive  lamps,  which  enabled 
the  burning  of  kerosene  instead  of  laid  oil 
in  locomotive  head  lisrhts.  Tbe  deff  dif 
used  a  number  of  the  patented  lamps  oa  its 
locomotives,  and  it  was  held  that  its  proto 
were  the  difference  between  tbe  cost  of  tbs 
kerosene  which  it  burned  and  tbe  laid  oil 
which  it  would  have  had  to  bom  in  lk« 
thereof  but  for  tbe  use  of  tbe  plaintiff^t 
lamps.  "The  statute,*  said  Jft-.  Jmetim 
Blatchford,  (Rev.  Stat.  §  4921,)  "^expceiBlj 
ffives  to  the  plaintiff,  on  a  recoverr  in  a  s«it 
in  equity  for  an  infringement,  *tbe  pfoto* 
to  be  accounted  for  by  the  defendant.  .  .  . 
The  defendant  made  its  election  "vben  St  in- 
fringed and  subjected  itself  to  a  soil  is 
equity,  and  the  plaintiff  is  entitled  to  tbt 
result  of  the  choice  he  nuule  of  saing  in 
equity  and  not  at  law.  The  plaintiff  nadt 
his  inventions  for  tbe  purpose  of  eaMblia; 
any  one  usinff  them  to  sucoeaafnlly  boia 
kerosene  oil  in  lamps  for  locomotiive  bead 
lights,  and  to  obtain  tbe  full  advantage  d 
its  great  light- producing  capacity.  The 
defendant  used  them  for  that  purpose  sad 
with  that  result,  and  mutt  pay  tne  praflts  or 
savings  made  therbby.* 

We  see  no  reason  why  this  mcasufs  of 
damages  should  not  be  applied  to  this  cav. 
The  only  argument  to  the  contrary  ia.  ihit 
the  instances  in  which  Uiis  court  has  applied 
this  rule  are  confined  to  those  wberein  tbe 
defendant  has  made  use  of  tbe  conplaiaaati 
invention  in  the  operation  and  ooodnct  o^ 
his  business,  and  that  it  ought  not  to  ^ 
extended  to  cases  in  wbidi  tbe  defcndsat 
manufactures  and  sells  tbe  devices.  Wit^ 
out  questioning  at  this  time  tbe  sooadnrtf 
of  this  contention,  we  think  this  case  fftlb 
within  the  former  rather  than  witbia  tte 
latter  category.  The  defendant  does  •<* 
manufacture  and  sell  trunk  fastenen  m  mA 
but  he  does  make  and  use  tbem  in  tbe  bod* 
ness  of  manufacturing  trunks,  and  tbe  dif- 
ference between  such  use  of  tbem  and  tht 
use  of  the  old-fashioned  strap  and  bockW 
represents  his  profits.  If  tne  defeadut 
manufactured  and  sold  trunk  faateneft  to  bt 
attached  to  trunks  by  his  veudees,  it  vlfM 
be  Justly  claimed  that  be  did  not  oss  tbf« 
but  if  be  manufactures  tliem  aolelv  lo  te 
attached  to  trunks  made  and  sold  by  alwgtf. 
it  is  none  tbe  less  a  use  of  tbem  tbaa  if  ht 
had  used  the  trunk  to  which  tbey  weft  t/^ 
tachiKl  for  bis  own  purposes.     U,  to  p^  » 
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uudoffous  case,  a  person  made  a  business  of 
manuuctiiring  and  selling  steam  engines  to 
which  he  attached  a  patented  lubricator,  it 
could  hardly  be  claimed  that  he  was  a  man* 
ofaciarer  and  seller  of  lubricators,  but  he 
would  clearly  be  liable  as  a  user  of  them. 
In  Buch  case  it  makes  no  difference  whether 
his  general  business  has  been  conducted  at 
t  profit  or  loss,  or  'whether  he  has  derived 
an  additional  profit  from  the  sale  of  trunks 
equipped  with  this  device  over  those  not  so 
equipped,  although  the  presumption  would 
be,  m>m  the  saving  made  by  him  in  the  use 
of  this  device,  that  an  additional  profit  upon 
the  sale  of  the  trunks  was  made,  unless  it 
were  shown  that  the  use  of  this  device  in 
some  way  resulted  in  a  diminution  of  profits 
upon  the  entire  manufacture.     As  was  said 
10  the  Cawood  Patent,  94  U.  S.  695,  710  [24 . 
238,  248]  :    ''If  their  general  business  was 
unprofitable,  it  was  the  less  so  in  consequence 
of  their  use  of  the  plaintiff's  property.    They 
gained,   therefore,   to  the  extent  that  they 
saved  themselves  from  loss.    In  settling  an 
tccount  between  it  patentee  and  an  infringer 
of  the  patent  the  question  is,  not  what  profits 
the  latter  has  made  in  his  business,  or  from 
his  manner  of  conducting  it,  but  what  ad- 
vantage has  he  derived  from  his  use  of  the 
?itented  invention.**    See  also  Tilghman  v. 
roctar,  125  U.  8.  186  [31 :  664]. 
The  master  apparently  computed  the  profits 
received  by  tbft^  defendants  from   the   in- 
fringement upcr^^he  basis  of  the  interlocu- 
tory decree  referring  the  case  to  him  to  as- 
certain and  report  the  number  of  fasteners 
made  and  used  by  the  defendants,  and  the 
|aiiis,  profits,  and  advantages  they  received 
from  the  infringement,  etc.  ;  and  as,  in  the 
view  we  have  taken  of  this  case,  there  was 
nothing   unequitable    in    this    measure    of 
damages,  we  see  no  reason  for  disturbing  the 
report  of  the  master  in  that  particular. 

6.  Further  objection  is  made  to  a  recovery 
of  profits  in  this  case  upon  the  ground  of  a 
non-compliance  with  the  requirements  of 
Re?.  Stat.  §  4900,  in  failing  '^to  give  suffi- 
cicnt  notice  to  the  public  that  Uie  same" 
(that  ia,  the  article)  **•  is  patented,  either  by 
affixing  tliereon  the  word '  patented. '  together 
with  the  day  and  year  the  patent  was  granted, 
or  when,  from  the  character  of  the  article, 
this  cannot  be  done,  by  fixing  to  it,  or  to 
tlie  package  wherein  one  or  more  of  tiiem  is 
inclosed,  a  label  containing  the  like  notice ; 
and  in  any  suit  for  infringement,  by  the 
Pftrty  failing  so  to  mark,  no  damages  shall 
1m  recovered  by  the  plaintiff,  except  on  proof 
tbat  the  defendant  was  duly  notified  of 
the  infringement,  and  continued,  after  such 
(^tice.  to  make,  use,  or  vend  the  article  so 
patented.  •  The  averment  of  the  bill  in  this 
<x>onection  is  "that  great  numbers  of  trunk 
^tches,  containing  and  embodying  the  said 
invention  .  .  .  have  been  manufactured 
^y  year  orator  and  the  previous  owners  of 
said  letters  patent,  which  said  catches  were 
nwrked  with  the  word  'patent'  and  with  the 
7^r  and  day  of  the  month  of  the  date  of 
•^^<i  letters  patent ;  that  the  public  generally 
J»«^e  acknowledged  the  validity  of,  said 
letters  patent  and  have  general  Iv  acquiesced 


in  the  right  aforesaid  of  your  orator."  It 
appears  that  the  plaintiff  did  stamp  upon  the 
larger  sizes  the  fact  and  the  date  of  toe  pat- 
ent, but  that  he  failed  to  affix  such  stamp 
to  the  smaller  sizes,  on  account  of  the  diffi- 
culty of  marking  them  in  such  way  that  the 
mark  would  be  legible  when  the  catches 
were  japanned  or  tinned.  It  is  not  altogether 
clear  that  the  stamp  could  not  have  been 
made  upon  the  smaller  sizes,  but,  in  a  doubt- 
ful case,  something  must  be  left  to  the  judg- 
ment of  the  patentee,  who  appears  in  this 
case  to  have  complied  with  the  alternative 
provision  of  the  Act,  in  affixing  a  label  to 
the  packages  in  which  the  fasteners  were 
shipped  and  sold.  He  testified  in  this  con- 
nection that,  with  the  two  small  sizes,  it 
was  impracticable  to  cast  the  stamp  upon 
the  castings ;  but  that  he  always  marked  the 
packages  ^patented. "  The  fact  that  this  de- 
vice was  patented  could  hardly  have  escaped 
the  notice  of  Romadka,  since  the  earliest 
fasteners  made  under  the  patent,  which  were 
manufactured  and  sold  by  Poinier,  were  duly 
stamped,  and  Romadka  Lad  dealt  with  him, 
bought  bags  of  him,  and  said  to  Sessions 
that  he  could  have  bought  the  patent  for  a 
low  price.  Although  there  is  an  averment 
in  the  answer  that  the  defendants  have  no 
knowledge  or  information  save  from  said 
bill  of  complaint,  whether  the  catches  were 
marked  with  the  word  ** patented, "  etc.,  and 
therefore  deny  the  same,  there  is  no  denial 
of  their  knowledge  that  the  Taylor  device 
was  patented ;  and  in  view  of  the  fact  that 
all  letters  patent  are  recorded, <^  with  their 
specifications,  in  the  Patent  Office,  a  record 
which  is  notice  to- all  the  world,  it  is  not  an 
unreasonable  requirement  that  the  defend- 
ant, who  relies  upon  a  want  of  knowledge 
upon  his  part  of  the  actual  existence  of  the 
patent,  should  aver  the  same  in  his  answer, 
that  the  plaintiff  may  be  duly  advised  of 
the  defense.  Providence  Rubber  Co,  v.  Good- 
year, 76  U.  8.  9  Wall.  788,  801  [19:  566, 
570]  ;    AUen  v.  Deacon,  10  Sawy.  210. 

7.  A  further  point  is  made  that  the  plain- 
tiff is  not  entitled  to  recover  for  any  profits 
accrued  prior  to  September  12,  1876,  when 
Poinier  was  adjudicated  a  bankrupt,  that 
any  right  of  action  which  he  then  possessed 
passed  to  his  assignee  and,  so  long  as  it  re- 
mained in  his  hands,  became  subject  to  the 
statutory  limitation  of  two  years  within 
which,  by  Rev.  Stat.  §  6057,  the  assij^nee 
is  bound  to  institute  suit.  It  is  insisted 
that  if  he  abandoned  the  claims  against  thirA 
parties  for  infringement  he  abandoned  them 
subject  to  the  limitation  of  two  years  within 
whidi  he  was  himself  obliged  to  bring  suit, 
and  that  Poinier  himself,  and  the  plaintiff, 
his  assignee,  took  them  subject  to  that  lim- 
itation. In  this  connection  the  defendant 
relies  upon  the  case  of  Kenyon  v.  Wrisley, 
147  Mass.  476,  1  L.  R.  A.  848.  In  this  case 
the  assignee  abandoned  to  the  bankrupt  the 
right  to  sue  upon  a  promissory  note  which 
he  considered  worthless,  and  the  plaintiff 
brought  suit  upon  the  same  nine  years  after 
the  adjudication  and  assignment.  It  was 
hold  that  the  plaintiff  had  no  right  to  re- 
cover ;  but  the  decision  was  placed  upon  the 
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express  ground  that  the  assf^ee  did  not  elect 
to  abandon  the  claim,  and  did  not  consent  to 
a  suit  upon  it  by  the  plaintiff,  until  after 
his  right  of  action  was  barred  by  the  stat- 
ute ;  and  It  was  held  that,  as  the  right  of 
suit  upon  the  note  was  barred  while  In  the 
hands  of  the  assignee,  it  was  not  revived  by 
tiie  election  of  Um  assignee  to  abandon  it  to 
the  plaintiff.  In  Qiffard  v.  HdtM,  98  U.  8. 
248  [25:  57],  and  in  Wimery.  Brown,  122 
U.  8.  214  [80:  1205],  it  was  held  by  this 
court  that  purchasers  of  property  from  an 
assignee  in  oankruptcy  could  not  maintain  a 
suit  in  equity  against  third  persons  claim- 
ing adverse  interests  in  such  property,  if, 
at  the  time  of  the  purchase  from  the  assignee, 
his  right  of  action  was,  under  the  Bankruptcy 
Act,  barred  by  the  lapse  of  time. 

In  Orune  v.  Taylor,  132  U.  8.  415,  448 
[88:  411,  4201,  the  court  went  a  step  fur- 
ther, and  held  that  if,  at  the  time  of  the 
purchase  from  the  assignee,  the  statute  had 
begun  to  run  against  the  claim  or  right  in 
the  hands  of  such  assignee,  the  purchaser 
took  the  right  subject  to  the  statutory  lim- 
itiuiou,  and  to  the  consequence  that  when 
sutlicient  additional  time  should  have  run 
aguinst  it  in  the  hands  of  the  purchaser  to 
nmke  up  the  entire  two  years,  the  claim  or 
right  would  be  wholly  barred.  "No  initia- 
tion of  a  new  perioa  of  limitation,  under 
any  statute,  begins  to  run  in  favor  of  the 
purchaser  at  tne  time  of  his  purchase,  whether 
the  two  years  wholly  elapsed,  or  only  a  part 
thereof  elapsed,  while  the  claim  was  owned 
by  the  assignee. "  We  are  of  opinion,  how- 
ever, that  this  rule  does  not  apply  where  the 
assignee,  before  the  expiration  of  the  statu- 
tory" time,  elects  to  abandon  the  property  to 
the  bankrupt.  In  such  case  the  abandonment 
relates  back  to  the  commencement  of  the 
proceedings  in  bankruptcy,  and  the  title 
stands  as  If  no  assignment  had  been  made. 
8uch  abandonment  is  not  so  much  a  transfer 
of  an  existing  interest  in  the  assignee,  as  an 
election  on  his  part  to  treat  the  assignment 
as  having  never  included  that  claim.  We 
do  not  find  it  necessary  to  express  an  opinion 
whether  the  same  rule  would  apply  if.  as 
held  ijxKenyon  v.  Wridey,  the  statutory  lim- 
itation were  a  Imu'  to  an  action  by  the  as- 
signee when  the  abandonment  was  made. 

In  the  case  under  consideration,  Poinier 
was  adjudicated  a  bankrupt  September  12, 
1876,  the  assignee  was  appointed  October  17, 
1870,  and  the  abandonment  took  place,  ac- 
cording to  the  testimony  of  Mr.  Shepard, 
early  in  June,  1878,  less  than  two  years  from 
the  time  the  cause  of  action  accrued  to  the 
assignee.  As  Poinier  recovered  the  right  to 
sue  infringers  by  abandonment  from  the  as- 
signee before  that  right  had  become  barred 
by  the  statute  in  his  hands,  we  think  he 
should  be  considered  as  receiving  it  unaf- 
fected by  the  statute,  and  that  he  and  the 
plaintiff,  his  assignee,  were  entitled  to  bring 
this  suit  as  if  tl^  assignment  had  not  been 
made. 

Hu  decTM  cf  ikb  court  helow  is,  therrfore, 
rwenedf  and  the  ease  remanded  with  directions 
to  ent0r  a  deerm  upon  the  baeie  of  the  matter* $ 
report. 
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Pjstitioa  woh  Rkhkabow^ 
Decided  Majf  16,  I89f. 

To  the  Eoiwrdbte  the  Suprems  OmH  4  ^ 

United  Statee: 

And  now  come  the  respondents  io  the  shore 
cause  by  tbehr  counsel  and  respccifnllj  Mti- 
tion  the  court  for  a  rehearing  of  the  aoove 
appeal,  upon  one  singie  point. 

Accepting  the  decision  made  at  rm  mfmdi 
eata  upon  all  questions  dispoeed  of  io  tbr 
opinion,  we  beg  to  call  oonsideratioB  to  oec 
controlling  point  in  the  masters  report,  not 
mentioned  in  the  opinion,  which  seems  lo  a» 
at  best  of  very  (juestionable  sound  oeia. 

Complainant  is  to  have  oompensatioa  for  ili 
the  advantages  that  accrued  to  the  drfesdaBti 
from  the  use  of  the  implement  which  is  hdd  to 
be  an  infringement  of  the  Taylor  patenL 

Where  that  implemeot  has  been  osed  l 
accomplish  the  same  pnrpoee  which  it  wooU 
have  required  a  more  expensive  one  to  aenom 
plish,  the  saving  of  expense  is  an  advmotag*- 
we  had  and  mm4  pay  for. 

This  is  the  decision. 

I  will  concede  that  at  the  date  of  the  Tijkr 
patent  of  1872  the  strap  and  the  dowel-pin  wt» 
the  only  thing  open  to  defendants'  n»e  u> 
accomplish  the  same  purpose  as  the  fastener. 

But  it  was  different  at  the  date  of  the 
infringement. 

This  fact,  if  considered,  it  not  meotioaed  in 
the  opinion  of  the  court 

It  must  be  conceded,  it  seems  to  oa.  that  the 
amount  with  which  we  are  to  be  dbtagcA  muA 
be  the  advantage  of  the  patented  article  in 
cheapness  over  such  other  article  as  we  migbt 
have  used,  and  probably  would  have  used,  in 
its  place  at  the  ttme  we  made  nee  4if  it. 

Our  adjudged  infringement  was  f roa  AngnM 
1,  1875,  to  August  1,  1888. 

If  at  that  time  we  had  no  other  thing  to  use 
in  place  of  the  infriogemeot  but  the  strap  sad 
pin,  then  the  basis  of  the  master'k  report  ii 
rigbU 

Bui  the  master  does  not  so  find. 

He  simply  finds — and  upon  that  Jodfcs— 
that  up  to  the  time  of  the  Tmylor  patent  J0I7. 
1872,  no  other  device  to  take  the  plaoe  of  stap 
and  pin  was  known. 

Now,  these  defendants  had,  befoce  their 
infringement  commenced,  superseded  the  q» 
of  strap  and  pin,  if  not  altogether,  at  least  to  s 
very  large  extent,  by  a  malleable  castiot  whicb 
is  not  claimed  or  pretended  to  infringe  the 
Taylor  patent,  the  Komadka  1873  bolt 

It  was  patented  December  23«  1871,  npoa  •* 
application  filed  in  August 

Mr.  John  M.  Romadka,  in  his  testhDoar 
before  the  master,  being  asked  what  ndalbc 
bolt  the  defendants  first  uaed  in  tha  place  of 
straps,  answered: 

The  Romadka  1878  bolt;  that  they  oo» 
menced  its  use  some  time  in  1873;  that  tkr 
used  it  from  two  to  tliree  yean;  that  ther  vm 
it  on  all  their  better  daas  of  gooda;  thst  k 

rve  general  satisfaction;  that  they  vuuMenA 
a  practical  fastener  and  cDstoaien  liked  it; 
that  they  made  it  in  only  one  tiie;  that  tt  eond 
be  made  in  smaller  sixes. 
Charles  D.  Simonds,  tlie  son  of  one  of  Xl* 
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inukee's  oldesl  leading  clothing  merchants,  on 
ibe  18Ui  of  December,  1884.  brought  into  the 
mafltCT'a  room  a  trunk  purchased  by  him  of 
the  defendants  in  1874,  and  had  in  use  by  him 
anoe  that  time  as  traveling  salesman.  This 
Uunk  had  these  fasteners  upon  it  They  had 
g;ifen  satisfaction,  and  were,  after  ten  years' 
wear,  in  good  condition. 

There  is  a  specimen  of  this  fastener  amons 
tbe  exhibits  used  at  the  areuroent,  from  which 
H  will  be  seen  that  it  fi  a  practical  imple- 
ment 

Of  course  it  is  not  equal  to  the  bolts  manu- 
factured by  Sessions  alter  1878,  and  in  that  it 
did  not  have  a  double-actine  spring  (but  a 
DOtcb  in  tbe  case  instead)  lacked  a  desirable 
feature  of  the  Homadka  bolt  of  1875,  and  was 
therefore  superseded  by  that 

But  it  was  a  substitute  for  the  strap,  was 
used  as  such,  and  would  have  been  continued 
to  be  used  but  for  tbe  use  of  tbe  other. 

Romadkas  Itad  only  made  this  bolt  of  one, 
tbe  larger,  size.  But  obyiously  it  could  be 
made  of  all  sizes.  Moreover,  of  the  2500  gross 
of  infriogin^  bolts  we  made,  one  thtrd  were  of 
the  large  size. 

Id  so  far,  therefore,  as  the  infrinjting  bolt 
only  took  tbe  place  of  tbe  bolt  of  1873  at  least 
the  defendants  did  not  reap  the  advantage  in 
tbe  difference  in  price  between  the  infringer 
on  tbe  one  hand  and  tbe  strap  and  pin  on  the 
other. 

I  owe,  and  beg  to  make,  a  very  sincere 
apology  to  the  court  for  not  bringing  out 
these  ucts  more  clearly  in  previous  argu- 
ment 

I  made  the  point  in  mv  brief,  page  6,  and 
stated  tbe  fact  of  the  use  of  this  bolt  on  page  2. 
but  failed  to  show  with  precision  tbe  practical 
hearing  on  the  questions  involved.  Yet  I 
ought  to  know  how  difScolt  it  is  for  a  court  to 
get  at  facts  by  mere  reference,  from  a  record 
so  Toluminous  and  krgely  irrelevant  as  the  one 
at  bar. 

-^^n.  From  the  time  of  his  manufacture 
under  the  second  Taylor  patent  in  1878,  Mr. 
BessioDs  offered  his  bolts  for  sale  to  oil  the 
trade. 

The  Romadkas  were  his  customers,  and  he 
ttked  them  for  orders  for  his  catches. 

These  catches  were  better  than  strap  and 
pin,  better  far  than  tbe  bolts  we  made 

It  is  in  evidence  that  by  this  time  (1878) 
(traps  had  gone  almost  completely  out  of  use. 
SessioDs'  price  for  the  larccr  (No.  2)  catch 
(JapaDDed,  which  was  the  kina  common!  v  used) 
was  from  $5.00  to  $0.25  per  gross;  for  tbe 
tmaller  size  $3.50  to  $4.00  per  gross.  We 
could  buy  them  at  these  prices. 

It  was  a  better  article,  much  better,  than  the 
one  we  made  and  used.  Is  it  not  obvious, 
^eo,  that  the  utmost  advantage  we  can  be 
>&id  to  have  gained  by  tbe  course  we  took  was 
^  difference  between  the  cast  to  us  of  our 
vticle  and  tbe  price  of  that  of  Sessions? 

Yet  the  master  charges  us  for  strap  and  pin 
^  the  larger  size  $7.85  per  gross  and  tbe 
■mailer  size  $7.09  per  gross. 

lo  tbe  one  ease  about  $1.50  per  gross,  in  tbe 
^er  full  $8.84  per  gross  more  than  Sessions' 
Ijest  improved,  double-patented  catches  would 
oa?e  cost  us  and  were  offered  at 

I  most  again  apologize  ^or  negligent  argu- 
te'' r. ». 


ment  I  could  not  of  coarse  expect  the  court 
to  look  into  these  figures  unless  their  relevanqr 
was  pointed  out 

It  cannot  be  conjectured  without  doing  vio- 
lence to  reason  that  the  Romadkas,  but  for  the 
use  of  this  infringement,  would  have  used  the 
strap  and  pin. 

They  have  been  so  completely  superseded. 
Although  the  early  bolts  were  largely  unsatis- 
factory, manufacturers  continued  using  them 
in  preference  to  strap  and  pin. 

A  return  to  strap  and  pins  was  indeed  im- 
practicable when  the  more  desirable  metallic 
aevice  was  so  much  cheaper. 

The  decade  of  1870  saw  a  substitution  of 
malleable  castings  in  hundreds,  if  not  thous- 
ands, of  articles  previously  made  of  other 
material.  The  art  of  annealing  was  not  new. 
But  up  to  that  time  it  had  but  a  limited 
practice,  and  was  not  generally  known.  Pre- 
vious to  that  time  there  were  not  to  exceed  a 
half  dozen  annealing  furnaces  in  all  tbe  United 
States.  Then  with  a  sudden  bound  they  grew 
up  all  over,  and  in  a  short  time  almost  every 
village  in  the  country  had  a  malleable  iron 
f  actorv.  All  this  is  within  tbe  memory  of  every 
manufacturer  of  mature  years.  Wrought  iron 
implements  were  necessarily  very  expensive  on 
account  of  the  cost  of  making  them.  Cast 
iron  lacked  tensile  strength  and  elasticity. 
The  annealing  process  gives  to  a  casting, 
approximately  at  least  the  quality  of  wrought 
iron.  Hence  the  great  spread  in  tbe  use  of 
metallic  devices  when  it  came  to  be  generally 
applied. 

I  admit  that  under  the  decision  made,  tbe 
complainant  is  entitled  to  a  decree  for  profits — 
that  tbe  evidence  reported  by  tbe  master  con- 
tains data  on  which,  perhaps,  as  satisfactory  a 
computation  as  is  ever  practicable  in  these 
cases  can  be  made.  '^^ 

But  1  do  submit  that  it  ought  to  be  eonfined 
to  the  actual  savings  of  tbe  defendants  over 
devices  which  they  naturally  toould  haw  used 
had  they  not  had  the  infringement. 

Mr.  Mitchell,  in  his  closing  argument  to  the 
court,  admitted  this  to  be  tbe  correct  principle, 
but  insisted  that  upon  the  proofs  in  this  case 
those  were  tbe  strap  and  pin. 

Do  not  the  facts  to  which  I  call  attention 
establish  tbe  contrary? 

Tbe  defendants  are,  it  is  true,  adjudged 
infringers.  But  there  is  no  turpitude  in  tbeir 
infringement  that  should  single  them  out  for 
especial  severity.  By  easy  steps  they  went 
from  tbe  old  simplest  form  of  lock  to  the  cast- 
ing of  1878  and  thence  to  tbe  bolt  of  1875. 
The  latter  is  found  to  infringe  the  Taylor 
patent  But  at  the  X\me  it  was  adopted  no 
claim  was  made  imder  the  Taylor  patent  by 
anybody.  It  was  an  abandoned  experiment 
Tbe  defendants,  in  getting  up  tbeir  device, 
to  which  the  patent  oflQce  gave  sanction  with- 
out demur,  had  no  reason  to  think  that  they 
were  treading  on  the  toes  of  a  valuable  mo- 
nopoly. 

in  strong  conviction  that  the  views  here 
urged  are  sound,  I  beg  to  submit  them  to  the 
consideration  of  the  court,  and,  in  order  that 
thejr  may  have  that  consideration,  present  this 
petition  of  the  appellees  for  a  rehearing. 

F.  0.  WmKLBB, 

Counsel  for  Romadka  Brothers. 
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By  ike  Court: 

Decree  of  April  25, 1892,  vacsted,  aod  decree 
now  entered  reversing  the  decree  of  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Wisconsin,  costs  in  this  court  to  be 
paid  by  Romadka  et  d.,  and  cause  remanded 
with  directions  for  further  proceedings  in  con- 
formity with  the  opinion  of  this  court,  with 
authority,  however,  to  the  Circuit  Court,  if  in 
its  opinion  law  and  justice  shall  so  require,  to 
modify  the  total  amount  of  damages  as  found 
by  the  master. 


THB  OREGON  RAILWAY  &  NAVIGA- 
TION  CO.,  Plff,  in  Err., 

9, 

THB  OREGONIAN  RAILWAY  COMPA- 

NY,  Limited. 

(See  8.  OL  Beporter*8  ed.  fiS-5S.> 

T^sm  the  ease  may  be  eubmitted  without  print- 
ing the  brief— power  cf  railroad  company  to 
leSie  another  road^lawi  of  Oregon — estoppel, 

L  This  court  will  permit  a  cause  to  be  suhmltted 
without  panting  the  record,  where  counsel  for 
both  parties  agree  that  the  same  questloos  aris- 
ing therein  bave  been  decided  by  this  court  in 
another  case,  between  tbe  same  parties,  on  the 
same  facts,  and  the  printing  of  the  record  will 
involve  an  onerous  and  unneoeeeary  expense. 

a.  Oregon  B.  ft  Huv,  Co.  v.  Oregonian  R.  Go.  180 
U.  8. 1,  (82:817)  followed,  which  beld  in  substance 
as  follows:  L  An  Oregon  railroad  corporation 
could  not  under  the  (institution  and  laws  of 
that  State,  on  Aug.  1, 18R1,  take  a  lease  of  another 
railroad  for  ninety  -  six  yean.  2.  The  laws  of 
Oregon  in  force  in  1881,  did  not  confer  on  a  for- 
eign corporation  the  right  to  lease  its  railroad 
within  that  .State  for  the  term  of  ninety-six 
years.  8.  An  Oregon  raOroad  company  which  is 
the  lessee  of  the  railroad  in  that  State  of  another 
company,  for  ninety-six  years,  is  not  estopped 
from  setting  up  the  want  of  power  of  the  leaK>r 
to  make  such  a  lease  or  of  itself  to  take  such  a 


[No.  885.] 

Submitted  Aprii  gO,  189 f.     Decided  AprU  tS, 

1892. 

P\  ERROR  to  the  Circniit  Court  of  the  United 
States  for  tbe  District  of  Oregon,  to  review 
a  judgment  in  favor  of  plaintiff  The  Oregon- 
ian milway  Company,  Limited,  for  rent  on  a 
lease  of  a  railroad,  to  Uie  defendant.  The  Or- 
egon Railway  &  Navigation  Company.  Be- 
versed. 

STATEMENT. 

In  December,  1891,  counsel  for  plaintilt  in 
error,  on  the  following  papers  submitted  the 
following  motion: 

"Motion  for  an  order  that  Rule  10  be  sus- 
pended as  to  tbe  above  entitled  cause  and  plain- 
tiff in  error  be  allowed  so  submit  Uie  same  on 
printed  brief  without  printing  the  record. 

'*Now.  at  this  day,  comes  the  plaintiff  in 
error  and  moves  the  court  for  an  order  sus- 
pending Rule  10  of  the  rules  of  this  court  as  to 
the  above  entitled  cause  and  allowing  the 
plaintiff  in  error  to  submit  the  same  upon 
620 


printed  brief,  wben  readied  in  Its  cirdcr, 
(mt  prbiting  tbe  record. 

*'J.  K.Doiph. 
"of  Counsel  for  Plaintiff  in  Error.* 

"Statement:— 

"In  this  cause  four  separate  actloas;, 
being  for  a  half  yearly  instaUmeot  of  rent, 
were  consolidated  in  the  (sourt  bdow  aad  tried 
asons.  The  actions  so  consolidated  vcie 
brougb;  by  the  Oregonian  Railway  Compaay. 
Limited,  alleged  to  be  a  o^poratioQ  fomed 
in  Qreat  Britain  under  tbe  Companies'  Ad  of 
18^,  against  the  Oregon  Railwaj  A  Navi- 
gation OMnpany,  a  corporation  fonned  oder 
tbe  general  laws  of  Oregon,  on  tbe  covenats 
in  an  indenture  of  lease,  allei^  to  hnve  beea 
executed  on  August  1,  1881,  by  wbich  tka 
former  company  undertook  to  oemiae  to  tbe 
latter  its  railway  in  Oregon  for  tbe  term  of 
ninety-six  years,  upon*a  rental,  to  be  paid  fta 
advance,  in  semi-annual  installments  of  ftt.- 
181,  on  May  15  and  November  II:  bchsg  the 
same  instrument  whi(^  was  beld  b^  this  court 
to  be  void  in  Oregon  B.  d  JVaa.  Osl  v. 
Oregonian  R.  Co.  Limited,  190  D.  a  1,  K  L. 
ed.  889,  and  in  three  cases  with  tbe  s&ie  title, 
bein?  Nos.  286.  287  and  238.  October  tena. 
1889,  submitted  and  decided  at  said  term,  bnl  ia 
which  there  were  no  printed  opiniooa.  ^'Tbe 
questions  involved  in  this  case  are  piecisely  xim 
same  questions  which  were  passed  upon  ia 
those  cases,  and  are: 

"First.  Whether  under  tbe  constititfion  and 
general  laws  of  Oregon  a  corporation,  organ- 
ized under  the  laws  of  that  State,  cooM.  ai  tbe 
date  of  tbe  execution  of  tbe  iodentare  of  Veam 
in  question,  take  a  lease  of  tbe  railroad  of  aa* 
other  company  and  operate  the  same  for 
ninety- nine  years? 

"Second.  Whether  tbe  laws  of  Oregon  at  ssid 
date  conferred  on  a  foreign  corpontion  tbe 
right  to  make  a  lease  ci  a  raflrond  witfain  tbs 
State  for  such  a  term? 

"Third.  Whetberunder  tbe  fadsof  tbecM 
tbe  lessee  was  estopped  from  aeltittff  np  tbt 
want  of  power  of  the  lessor  to  maEe  ancb  a 
lease,  or  of  itself  to  take  suc^  a  lenaer* 

"There  is  no  controveny  about  tbe  tmaa, 
and  it  is  believed  they  can  be  solBdentfy  pn- 
sented  by  a  brief. 

"The  estimate  of  the  clerk  or  tbk  oout  tor 
printing  the  record  is  about  $000. 

''After  tbe  decision  of  tbe  flrrt 
in  180  U.  S.  1,  32  L.  ed.  888,  it 
by  some  of  tbe  attomevs  lepiesentiog  tbe  d»> 
fendant  in  error  to  avoul  tbe  expense  of  viai- 
ing  the  record  by  dispoiing  of  tbe  iswaiaJsj 
cases  by  stipulation;  but  tbe  Oretomaa  RsiF 
way  Company,  Limited,  went  into  IknUaiioa 
in  Scotland,  and  tbe  asdgnee  or  Itquidator  de- 
clined to  enter  into  any  arrangement  about  tte 
matter,  for  alleged  lacik  of  authority. 

"In  the  three  cases  submitted  at  tbe  Odofacr 
term,  1889,  tbe  records  were  printed  at  actac 
of  over  $1,400. 

"Said  Oreironian  Railway  Company.  Urn- 
Wed,  has  sold  its  railroad  in  Orqp>n  andk  b« 
no  property  in  that  State  oat  of  whicb  a  |odr 
ment  for  costs  a^rainst  it  can  be  ft^*tiM 

"The  attorneys  who  tried  tbe  case  la  tte 
court  below,  fearing  they  are  Hal»le  for  ikt 
costs,  under  a  statute  of  tbe  State  of  Orrfvai 
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rdating  to  the  briDglDg  of  actions  by  Don-resl- 
deatB,  mre  anxious  to  avoid  the  apparently  un- 
oeeesBaxy  expense  of  printing  the  record  in 
this  case.  "J.  N.  Dolph. 

"United  States  of  America        )  „ 
•'District  of  OolomWa.  J  ^' 

'X  Joseph  N.  Doli^  heing  first  duly  sworn, 
lay  that  I  am  attorney  for  plaintiff  in  er 
ror,  in  the  above  entitled  action,  and  that  the 
foTQgoiiiff  statement  is  true,  as  I  verily  believe. 

"J.  N.  Dolph.- 
Aa^i  ^     '"Subscribed  and  sworn  to  before  me 
l^=*«*M  this  2d  day  of  December.  1891. 

"James  H.  McEenna, 
•'Clerk  Supreme  Court  XJ.  S. 

•1  think  it  right  to  state  as  amiem  eurim 
that  I  was  counsel  for  the  defendant  in  error 
in  the  cause  in  which  the  rights  of  the  parties 
to  that  and  to  this  cause  were  involved,  and 
that,  as  I  understand  it,  precisely  the  same 
questions  existed  and  were  determined  in  that 
cause  that  exist  in  this  cause,  I  think  there  is 
no  good  reason  for  printing  the  record. 

•'Geo.  P.  Edmunds." 

Whereuxxm  on  December  14, 1891.  the  court 
made  an  order  that  said  motion  be  granted. 

The  cause  was  subsequently  on  April  20, 
189^  duly  reached  on  the  calendar. 

Mr.  J.  N.  Dolphy  for  plaintiff  in  error: 
In  Oregon  B,  dklia/e.  Oo,  v.  OreffonianR,  Co, 
130  U.  S.  1  (82:  887),  all  the  important  ques- 
tions involved  in  this  case  were  decided  by 
this  court,  and  the  lease  upon  the  covens nts  of 
which  recovery  is  sought  in  this  case  was  held 
to  be  void. 

The  plaintiff  in  the  court  below,  the  Orego- 
nian  Railway  ComjMiny,  Limited,  was  not  au- 
thorised by  its  foreign  charter  or  the  laws  of 
Oregon  to  enter  into  the  contract  set  up  in  the 
comp^nt 

Pinngylvania  R,  Oo.  ▼.  8t.  Louis,  A.dtT.H.] 
H  Co.  118  U.  S.  290  (80:  88);  Oreen  Bay  di  M. 
R,  Co.  v.  Union  8.  B,  Oo.  107  U.  8.  98  (27: 
413);  nomai  v.  West  Jersey  R  Oo.  101 U.  S.  71 
<25: 950):  P^aree  v.  Madison  iSb  I.  R.  Co.  62  IT. 
8.  21  How.  441  (16: 184);  New  York  <ft  M.  L. 
A  Co.  V.  Winans,  58  XJ.  S.  17  How.  80  (15: 27); 
LsHn  V.  Willamette,  V.diO.R  Oo.  18  Or.  436; 
I>(Kfis  V.  Old  Colony  R.  Oo.  181  Mass.  258;  East- 
nh  Counties  R.  Co.  v.  Hawkes,  5  R  L.  Cas. 
^;Askbury  R  0.  d  I.  Oo.  v.  Richie,  L.  R.  7 
H.  L.  668;  Maegreffor  ▼.  JDover  d  D.  R.  Co.  18 
<l  B.  618;  East  Anglian  R  v.  Eastern  Ooun- 
desRCo.  lie.  B.  775. 

"The  powers  of  corporations  organized  un- 
^erl^^iaUtive  statutes  are  such,  and  such  only, 
u  those  statutes  confer." 

"The  charter  of  a  corporation  Ib  the  measure 
of  its  powers,  and  the  enumeration  of  these 
powers  implies  the  exclusion  of  all  others." 

Thomas  ▼.  West  Jorsey  R  Co.  101  U.  8.  71 
<35:  950):  Marion  8aff.  Bank  v.  Dunkin,  64 
^ia.  478,  and  cases  cited;  San  Francisco  v. 
BpringVaUeyWater  W(yrks,  48  Cal.  493. 

The  act  of  the  president  and  secretary  of  the 
Otegon  Ridlway  &  Navigation  Company,  as- 
suming to  execute  for  that  company  the  con- 
tract set  up  in  the  complaint,  did  not  estop  it 
tiom  showing  want  of  power  in  the  lessor  to 
«iecute  said  contract. 

&  Onnstoek,  8  Sawy.  228:  Semple  v.  Bank 
«/  British  Columbia,  5  Sawy.  88;  RoehesUr  Ins. 

HftU.S.       U.  8..  Book  86. 


Oo.  V.  Martin,  18  Minn.  59;  Wood's  Field, 
Corp.  §  286;  Green's  Brice's  Ultra  Vires,  42; 
Marion  8av.  Bank  v.  Dunkin,  54  Ala.  478; 
Orand  Lodge  of  Ala.  v.  WaddiU,  86  Ala. 
815;  State  v.  Stebbins,  1  Stew.  808;  State 
V.  Molnle,  5  Porter,  279;  Mobile  v.  Allaire,  14 
Ala.  400;  Eos  parte  Burnett,  80  Ala.  461;  Mont- 
gomery V.  Montgomery  d  W.  PL  Road  Co.  81 
Ala.  76;  Lehman  v.  Warner,  61  Ala.  467;  Brad- 
ley V.  Ballard,  55  HI.  417;  Darst  v.  Oale,  88 
Bl.  140:  Farmers  d  M.  Bank  v.  Baldwin,  28 
Minn.  198;  Bank  of  Midiigan  v.  Niles,  Walk. 
Ch.  (Mich.)  99. 

The  Oregon  Railway  &  Navigation  Com- 
pany, by  the  act  of  its  president  and  secretary 
in  assuming  to  execute  for  it  the  contract  set 
up  in  the  complaint  is  not  estopped  to  deny 
that  the  hiring  of  said  railroad  was  not  within 
the  scope  of  its  corporate  powers? 

Ogdensburgh  d  L.  C.R  Co.  v.  Vermont  d  C. 
R.  Co.  4  Hun,  712;  Middlesex  R.  Co.  v.  Boston 
dC.  R  Co.  115  Mass,  847;  Bradley  v.  Ballard, 
55  m.  417:  Bigelow,  Estoppel  (3d  ed.)  466; 
Wood's  Field,  Corporations,  §  886. 

Transactions  which  are  absolutdy  illegal  or 
ultra  tires  cannot  be  ratified. 

Green's  Bnce,  Ultra  Vires,  550,  and  cases 
cited. 

No  brief  for  defendant  in  error. 

The  Chief  Justice: 

The  judgment  is  reversed  and  the  cause  n- 
manded  upon  the  authority  of  The  Oregon  R 
dNav.  Co.  V.  Tne  Oregonian  R  Co.,  Limited, 
180  U.  8.  1  [82 :  887] . 


ROMEO  LEWIS  et  al.,  Flffs.  in  Err.. 
ABRAHAM  BARNHART  kt  ai.. 


ROMEO  LEWIS  BT  AL.,  Ptfs.  in  Err.. 
JOSEPH  PHILLIPS  BT  AL. 


ROMEO  LEWIS  bt  al.,  P^ffs.  in  Err., 
ANDREW  JOHNSON  et 


ROMEO  LEWIS  bt  al.,  Plffs.  in  Err., 
ONNO  DIRKS  bt  al. 


ROMEO  LEWIS  bt  al.,  Plffs.  in  Err., 

9. 

OLIVER  M.  DYE  bt  al. 


BOMEO  LEWIS  bt  al.,  Plffs.  in  Err., 
CEUCIA  BONER  bt 


(See  8.  0.  Beporter*s  ed.  66-8B8.) 

Illinois  law  as  to  adverse  possession — tax  deed  of 
land,  as  color  of  title — Statute  of  Limitations 


'SoTm.—As  towlMb  is  necessary  to  eonstUute  ad- 
verse  possession;  requisites  of,  see  note  to  Bioard  v. 
Williams,  6:  806. 

As  to  mortgagor's  possession^  n€€  adverse^  see  note 
to  Higginson  v.  Meio,  2:  664. 

That  occupancy  is  necessary  to  constitute  adverse 
poateation,  see  note  to  Bwing  v.  Burnet,  9:  (BH. 
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'-meriioner^eopy  of  wiU,  when  notice  qf 
tUU  book  of  land  entrisi. 

L  In  lUlnoiB  4  person  in  powowlon  of  luid  tmder 
claim  and  color  of  title  for  seven  sacoeasive  yean 
who  pays  all  taxes  durlncr  that  time,  is  held  to  be 
the  leiral  owner  of  such  land. 

2.  A  flheriirs  deed  for  land  sold  for  taxes  regalar 
on  its  face,  and  made  to  one  who  was  under  no 
obligation  to  pay  the  taxes,  will  as  between  the 
grantee  and  the  taxpayer  constitate  without 
proof  of  a  judgment  for  the  taxes  such  color  of 
title  as  will  meet  the  requirement  of  the  niioois 
Statute  at  Limitationa. 

8b  In  niinois  any  deed  or  Instrument  in  writing, 
no  matter  on  what  founded,  if  regular  on  its  face 
and  purporting  to  con  Fey  the  title  to  land  of 
which  a  description  is  given,  is  sufficient  color  of 
title  under  the  limitation  Act  of  1830,  although  it 
might  be  iueifectual  to  establish  paramount  title, 
apart  from  pooession  and  payment  of  taxes  for 
•even  successive  years. 

L  The  general  rule  is  that  limitation  does  not  run 
against  a  reversioner  or  remainder-man,  pending 
the  prior  estate,  because  during  that  time  he  has 
DO  right  of  entry. 

i.  A  oertifled  copy  of  a  will  proved  in  Ohio,  re- 
corded in  Illinois,  is  not  notice  as  in  cases  of 
deeds  or  other  instruments  concerning  real  estate 
without  a  certificate  by  the  proper  officer  show- 
ing that  the  will  had  been  executed  and  proven 
agreeably  to  the  hiws  of  Ohio. 

A.  The  book  of  land  entries  kept  in  the  offloe  of 
the  clerk  of  a  county  in  Illinois,  and  furnished 
by  the  auditor  to  that  officer  for  the  purposes  of 
taxation,  is  not  constructive  notice  of  its  con- 
tents to  subsequent  purchasers  of  lands. 

[Nos.  1211, 1212. 1218, 1214, 1215,  1216,  1217.] 

SubmUted  Nov.  S,  1891.   Decided  April  26, 1S92. 

F>  ERROR  to  the  Circuit  Court  of  the  United 
StaieR  for  the  Northern  District  of  DlmoiB, 
to  review  a  Judgment  in  each  of  tht*  above 
cases  ii  favor  of  the  respective  defendaots,  io 
actions  of  ejectment  for  lands  in  Woodward 
county,  IlliQois.  Judgment  in  each  ease  af- 
firmed, 

Tbi  facts  are  stated  in  the  opinion. 

Meseri.  Sabin  D.  Paierbang^h*  Thomas 
MilUkin,  Palmer  W.  Smith  and  Ledie  D.  Put- 
erbaugh,  for  plaiDtifb  in  error: 

The  defendants  io  error  having  acquired  the 
life  estate  of  Jao^  N.  Lewis,  and  holding  by 
virtue  of  such  life  estate,  were  bound  to  pay 
taxes:  and  could  acquire  no  limitation  by  such 
payment  that  would  commence  to  run  as  a  bar 
to  the  interest  the  remainder-men  or  rever- 
sioners until  after  the  death  of  the  owner  of 
the  I  if?  pstate. 

Prettyman  v.  Walston.  84  111.  192;  Bueeh  v. 
Huston,  75  HI.  848;  Waido  ▼.  Cummings,  45 
111.  421. 

It  may  be  laid  down  as  a  duty  unif onnly  in- 
cumbent upon  a  tenant  for  life  to  pay  all  taxes 
assessed  upon  the  land  during  life. 

1  Washb.  Real  Property,  126;  Varney  v. 
Stevens,  22  Me.  881,  8B4. 

In  Oswald  v.  Wolf  129  HI.  200,  the  court  at 
page  215  says:  *'Tbe  rule  is  well  settled  that 
persona  who,  by  reason  of  their  ownership  of 
lands  or  otherwise,  are  under  a  legal  or  perhaps 
a  moral  obligation  to  pay  taxes  and  assessment! 
thereon,  are  precluded  by  the  policy  of  the  law 
from  becoming  purchaaenof  lands  atatax  sale. 
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In  case  of  a  purchase,  aach  party  ohCilMaa  ia- 
dependent  title,  the  purchase  bemg  decavd  la 
law  only  a  mode  of  paying  taxes.^ 

LewisT.  Ward,  99  RLSsS;  McAipin  v.  Zit.  , 
eer,  8  West  Rep.  845,  119  ID.  273;  Mom  v. 
Shear,  25  Cal.  88;  Lybrand  y.  Hana^^  81  Wk. 
280;  LeMoyne  v.  Harding,\t&  IIL24; Blackwcfi. 
Tax  Titles  (4th  ed.)  472;  Hughes  y.  Temssf, 
5  GUI  &  J.  (r7;  MeMUtan  v.  RMin^  5  Otoo. 
28;  Cairns  y.  Ohabert.  8  Edw.  Ch.  Zl%  %  L 
ed.  670:  Elmira  v.  Dunn,  23  Barb.  401 

The  purchaser  at  a  tax  sale  of  land  12  whkk 
be  has  an  interest  as  heir  acquires  no  addicioca* 
titla 

Piatt  v.  St.  Clair,  6  Ohio,  227:  ChOemi  v. 
Jones,  11  m  822;  Duboisr.  Campau,  84  Xkt. 
868;  DsBemal  y.  Lynch,  86  CaL  146;  OOcmji 
y.  Kelgore,  52  Iowa,  88. 

No  disseizen  of  the  tenant  wf  a  particnlar 
estate  and  occupation  under  it  bowever  ks^ 
continued  will  affect  the  right  of  the  rererano- 
er.  And  the  doctrine  may  be  laid  down  i« 
universal  that  no  possession  can  be  bekl  to  r» 
adverse  as  to  one  who  has  no  right  oi  e«try 
and  possession  during  its  cootinoasoe. 

Devyr  y.  Sehaffer,Ti6  S.  T.  451. 

The  latter  may  enter  wbeneyer  the  partkn^ 
estate  shall  determine  by  its  limitatioa. 

MiUer  y.  Ewing,  6  Ci»h.  84;  Jmeksem  w, 
Schoonmaker,  4  JohJi%.  890;  Salmon  ▼.  i^asii.  • 
Mo.  176;  Doe  y.  While,  1  Kerr.  K.  B.  «7. 

The  statute  does  not  run  against  a  reveiiioa- 
er  tUl  the  death  of  the  tenant  for  life,  whca  tha 
latter  has  conveyed  the  eatate  in  fee. 

Qemet  y.  Lynn,  81  Pa.  94;  Mehim  y. 
db  Canals,  16  Pick.  187.  17  Pick.  255; 
mond  V.  Holden,  2  Cush.  269;  Pinekai^  y. 
rage,  81  N.  J.  L.  21. 

And  where  a  husband  and  wife  wen  &■ 
seized,  and  the  disseiz<^  held  admss  pos* 
session  for  the  period  of  Itmitatkm,  whieh 
possession  would  bar  the  right  of  the  hoshaad. 
if  living,  at  bis  death,  she,  or  ber  npiiaiiti- 
tives  might  claim  the  laod. 

Gregg  v.  Tesson,  66  U.  8. 1  Black.  154  0': 
75);  8  Washb.  Real  Prop.  147;  1  Washb  Bcal 
Prop.  142, 148. 

If  the  possession  was  taken  under  a  title  ast 
originally  hostile  to  the  true  owner  it  wiB  te 
intended  that  his  possession  was  not  advene. 

Tyler,  Ejectment,  878;  Jodbmi  y.  Thomos, 
16  Johns.  292:  Smith  y.  Buriis,  9  Jokna.  It*: 
Jackson  v.  Johnson,  5  Cow.  74. 

And  the  purchaser  of  an  estate  for  life  boUi 
in  subordination  to  the  reversiooer;  tad  ta 
adverse  possession  against  the  revetsiooer  <»i> 
not  be  predicated  on  it. 

Tyler,  Ejectment,  919,  920;  Jackson  v.  Qro- 
ham,  8  CaL  188;  Jackson  y.  Town,  4  Cow.  5»; 
Jackson  y.  Parker,  9  Cow.  78. 

And  this  is  the  law  although  be  aoppoa^ 
bis  deed  gave  him  the  fee. 

Learned  v.  Tallmadge,  26  Barb.  448;  Berrta 
V.  Stradl,  78  Wis.  894, 

The  Sutute  of  Limitationa  does  not  na 
against  reversioners. 

1  Hilliard,  Real  Estate,  56S;  2  Billiard,  R<«) 
Estate,  170;  Ang.  lim.  §  870. 

The  poesession  of  a  tenant  for  life  h  aem 
deemed  to  be  adverse  to  hia  reveraiiioer 

1  Washb.  Real  Prop.  126;  Grout  v.  T-f* 
send,  2  Hin,  554;  AusUn  v.  Stetens,  24  lU 
526;  Vamey  y.  Sletens,  22  Me.  SM. 
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Kor  if  he  be  disseized  are  the  rights  of  the 
reTenioDer  thereby  affected;  and  he  maj  enter 
<n-  toe  in  an  action  to  recover  possession  within 
twenty  years  after  the  death  of  the  tenant  for 
life:  withoat  regard  to  the  lapse  of  time  dur- 
ing wliich  the  disseizor  may  have  held  the 
Sremiaea.  Jackson  t.  Mancius,  2  Wend.  857; 
leCorry  t.  King,  8  Humph.  267-275;  Jackson 
?.  Sehoonmnker,  4  Johns.  300;  Foster  v.  Mar- 
ihall^  22  K.  H.  491;  Quion  t.  Anderson,  8 
Hamph.  825.  And  if  one  who  enters  upon 
land  under  an  agreement  with  a  tenant  for  life, 
continues  to  hold  possession  after  her  death  he 
becomea  as  to  the  reversiooer  a  mere  tres- 
ptsser. 
WtUtanu  ▼.  Cation,  1  Strobb.  L.  180. 
It  has  been  further  held,  that  if  the  tenant 
for  life  do  any  act  with  the  property  which 
works  a  forfeiture  of  the  same  it  only  effects 
bU  interest,  but  not  that  of  the  reversioner. 
AreMer  t.  Jones,  26  Miss.  583,  589. 

Nor  can  a  tenant  for  life  who  creates  an  es- 
tate by  grant  or  otherwise  defeat  his  grant  by 
forrender  to  bis  landlord  or  reversioner. 

1  Washb.  Real  Prop.  126;  2  Washb.  Real 
Prop.  829;  Moore  v.  Luee,  29  Pa.  263;  Biggins 
▼.  Crosf>jf,  40  HI.  262. 

It  was  the  legal  duty  of  the  tenant  for  life 
to  pay  the  taxes,  and  by  discharging  that  duty 
he  could  acquire  no  righta  against  plaintiffs  in 
enor. 

Stede  ▼.  OeUatty,  41  HI.  89;  Dugon  v.  Foil- 
ett,  100  DL  eSl,  589;  Whiting  v.  JVielioU,  46 
1112^.       a 

In  MiUer  ▼.  Pence,  182  IlL  150,  it  was  held, 
that  a  wife  holding  only  an  inchoate  right  of 
dower  in  the  land  of  her  husband  during  his 
life,  is  not  required  to  pay  the  taxes  on  the 
same,  or  any  part  thereof,  to  protect  that  right 
Rchn  V.  BarrU,  130  HI.  525. 
Possession  of  grantees  of  a  tenant  for  life  is 
Oct  during  the  life  of  the  grantor  adverse  as 
against  tbe  reversioner. 

Atfttier  V.  MilUr,  129  111.  680;  Eirk  v.  Smith, 
23  U.  8.  9  Wheat.  241  (6:  81);  Dewey  v.  Jf(v 
^w,  7  Kan.  180;  Turnat  v.  Chamberlain,  15 
111.  278. 

All  Statutes  of  Limitation  are  based  on  the 
tbeory  of  laches,  and  no  laches  can  be  imputed 
to  ooe  who  has  no  remedy  or  right  of  action, 
UKi  to  hold  the  bar  of  the  statute  could  run 
BgUDst  the  title  of  a  person  to  circumstanced, 
would  be  subversive  of  justice,  and  would  be 
to  deprive  such  person  of  his  estate  without  a 
day  in  court. 

1  Am.  &  £Dg.  £nc.  L.  pp.  287,  288,  and  au- 
^oriliea  cited  in  notes;  MeCorry  v.  King,  8 
Humph.  267.  278;  MeUus  ▼.  Snowman,  21  Me. 
204;  Meraman  v.  CaldmU,  8  B.  Mon.  82;  Conr 
pontine  T,  Van  Winkle,  6  Hill,  198;  Reaumev. 
Chambers,  22  Mo.  86;  Oiddings  v.  Smith,  15 
Vt.  844;  Barrett  v.  Stradl,  78  Wis.  885;  Orth- 
^ri  V.  Thomas,  4  L.  R.  A.  484,  127  111.  554; 
^  V.  BekeH,  45  U.  8. 4  How.  289  (11:  979); 
Jo^son  V.  SehooMnaker,  4  Johns.  390. 

Neither  a  descent  cast  nor  the  Statute  of 
I'lmitations  will  effect  a  riffht  if  a  particular 
tttate  existed  at  the  time  of  the  disseizen  when 
^^  adverse  posseaidon  began. 

Jackson  v.  Selliek,  8  Johns.  262;  Jackson  t. 
J'f^nson,  5  Cow.  96. 
Tbe  Act  of  Feb.*  14,  1857,  which  provides 
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for  the  recording  of  certified  copies  of  wills 
from  the  records  of  other  states,  was  the  fijrst 
and  only  authority  given  for  recording  such 
copies. 

The  Act  was  prospective,  intended  to  oper- 
ate in  future,  and  not  retrospective. 

Thompson  v.  Alexander,  11 UL  54;  Knight  v. 
Begole,  56  HI.  122;  McHaney  v.  Sdiod  Trustea, 
68  IlL  140;  WaU  v.  Kirby,  15  HI.  200;  Hatcher 
V.  Toledo,  W.diW.  R,  (^.^IXL  477;  Qage v. 
NichoU,  185  ni.  129.  134;  Be  TuOer,  79  111.  99; 
PeoT)le  V.  Thatcher,  95  lU.  109;  Buck  v.  People, 
78  III.  560. 

In  Orthtoein  v.  Thomas,  4  L.  R.  A.  484,  127 
UL  555,  560,  the  court  held,  that  until  the 
death  of  tbe  life  tenant,  no  Statute  of  Limita- 
tion will  begin  to  run  against  the  remainder- 
man and  laches  will  be  imputed  to  him  only 
from  the  time  his  right  of  entry  accrues. 

Rolridge  v.  QiUespie,  2  Johns.  Ch.  80,  1  L. 
ed.  284;  Baker  v.  Whiting,  8  Sumn.  476. 

Mrs.  Lewis  was  bound  to  protect  tbe  inter- 
ests of  those  who  stood  in  the  same  relation 
with  herself  to  th#  property,  and  could  not 
take  a  tax  title  to  their  injury. 

Burhans  v.  Van  Zandt,  7  K.  Y.  528. 

In  the  language  of  the  court  in  Sands  v.  ^ 
Hughes,  58  N.  Y.  294:  **There  is  no  rule  which 
prevents  a  hostile  being  acquired,  or  an  ad- 
verse possession  being  originated,  during  the 
running  of  an  assessment  lease,  (granting  a 
limited  estate),  which  possession  would  ripen 
into  a  title  in  twenty  years  after  the  end  of  the 
term." 

Chnstie  v.  Qage,  71  N.  Y.  198;  MiUard  v. 
McMullin,  68  N.  Y.  845:  Fleming  v.  Bum- 
ham,  1  Cent.  Rep.  267,  100  N.  Y.  1-12;  Jack- 
son V.  Schoonmaker,  4  Johns.  402;  CUtrke  v. 
Hughes,  18  Barb.  147;  MilUr  v.  Ewing,  6  Cusb. 
84:  Jackson  v.  Harsen,  7  Cow.  323.  827;  Oer- 
net  V.  Lynn,  81  Pa.  94;  1  Am.  &  Eog.  Edc. 
Law,  287;  and  cases  cited  in  nots  2,  and  238, 
note  9.  \ 

The  question  of  notice  does  not  arise  or  be- 
come material  in  this  controversy. 

Brush  V.  Ware,  40  U.  S.  15  Pet.  90  (10:  672); 
Beeder  v.  Barr,  4  Ohio,  446. 

The  rule  upon  this  subject  appears  to  be,  that 
the  law  imputes  that  notice  which,  from  the 
nature  of  the  transaction  everv  person  of  ordi- 
nary prudence  must  necessarily  have. 

HuU  V.  NobU,  40  Me.  459;  LitOeton  v.  Oid- 
dings, 4n  Tex.  109;  Warren  v.  Sweti,  31  N.  H. 
832;  Briggs  v.  Taylor,  28  Vt.  180;  Allen  v. 
Poole,  54  Miss.  823;  Blancfiard  v.  Ware,  43 
Iowa,  580;  Edwards  v.  Tltompson,  7)  N.  C. 
177;  PeU  v.  McElroy,  86  Cal.  268;  Clacago,  R. 
L  db  P.  Ch.  V.  Kennedy,  70  III.  850;  Barnard 
V.  Campau,  29  Mich.  162;  Cunningham  v.  Fat- 
tee,  99  Mass.  248;  Anthony  v.  WJieeler,  130  111. 
128;  Citizens  Nat,  Bank  v.  Dayton,  2  West. 
Rep.  893,  116  HI.  257;  Bent  v.  Coleman.  89 
111.  364.  4  Kent,  Com.  179;  Sugd.  Vend.  chap. 
17.  pp.  885, 336;  Slattery  v.  Rafferty,  93  111.  277. 

Messrs.  Robert  E.  Williams,  W.  O.  Ran- 
dall, W.  S.  Gibson  and  C  X.  Capen,  for  de- 
fendants in  error: 

The  Statute  of  Limitations  is  a  complete  de- 
fense to  the  action. 

Twenty  years'  actual  adverse  possession 
without  color  of  titie— §  1,  chap.  88,  1  Starr  ^ 
Curtiss'   Statutes  of  111.  p.  1586,^or  seven 
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Tesrs'  possession  under  claim  and  color  of  title 
in  eood  faith  and  payment  of  taxes,  §  6,  p. 
152^,  bars  the  action. 

I  am  not  contesting  the  proposition  that  or- 
dioarilj  the  statute  does  not  begin  to  run 
against  the  remainderman  nntil  the  termina- 
tion of  the  life  estate.  But  are  there  any  ex- 
ceptions to  that  rule?  And  do  the  facts  of 
these  cases  bring  them  within  the  exceptions? 

It  wiU  be  seen  by  the  agreed  statement  of 
facts  thnt  the  defendants  had  been  in  actual 
possession  and  paid  all  taxes  for  the  times  as 
above  stated,  and  that  no  one  of  them  had  any 
notice,  either  actual  or  constructive,  of  the  ex- 
istence of  the  will  of  Romeo  Lewis  until  the 
commencement  of  these  suits,  unless  the  record- 
ing of  what  is  claimed  to  be  a  copy  of  the  will 
on  the  deed  records  of  Woodford  county,  Illi- 
nois, the  county  in  which  the  land  lies,  on  the 
15th  day  of  August,  1866,  or  the  auditor's  re- 
turn of  the  land  for  taxation,  or  the  records  of 
the  land  office  of  the  entry  of  the  land,  or  the 
records  of  the  probate  court  of  Ohio  should 
he  construed  to  be  constructive  notice. 

The  fifth  section  of  the  Recording  Act  of 
Illinois  Rev.  Stat  of  1833,  587«  588.  as  re  en- 
acted in  1872,  has  been  construed  by  the  Su- 
preme Court  of  Ulinois  in  a  case  on  all  fours 
with  this  {Dugan  y.  FolUtt,  100  HI.  581),  and 
unless  this  court  directly  overrules  the  Su- 
preme Court  of  the  State  where  the  land  is  situ- 
ated, in  a  case  construing  the  statutes  of  the 
State,  and  which  has  bea)me  a  rule  of  prop- 
erty in  the  8tate«  these  Judgments  must  be  af- 
firmed. 

The  will  «<  A  muniment  of  the  title  of  plain- 
tiffs in  error,  if  they  have  any  title,  and  the 
recovery  by  them  would  be  impossible  without 
producing  the  will. 

If  a  party  introduces  in  evidence  an  instru- 
ment without  which  he  could  not  possibly  re- 
cover, he  is  estopped  from  denying  that  he 
claims  under  it 

After  the  will  was  probated  in  Ohio,  a  duly 
authenticated,  certified  and  recorded  copy  in 
Illinois  as  aforesaid,  had  the  same  effect  in 
niinois  as  in  Ohio.  It  was  admissible  in  evi- 
dence in  the  courts  of  niinois  by  any  one 
claiming  under  it;  it  became  a  muniment 
of  title  to  property  in  Illinois;  it  was  an  in- 
strument affecting  the  title  to  real  estate, 
and  as  such  came  expressly  within  the  lan- 
guji^  of  the  Act  permitting  it  to  be  recorded. 

This  will  being  an  instrument  permitted  and 
required  to  be  recorded,  it  was  yoid  for  all 
purposes  whatever  as  against  purchasers,  with- 
out notice,  tmtil  it  was  filed  for  record. 

It  was  clearly  laches  in  the  heirs  presump- 
tive not  to  give  the  world  notice  of  their  ex- 
pected interest,  and  thus  prevent  innocent 
purchasers  from  being  deceived  and  defrauded 
«s  to  the  title. 

If  Mrs.  Lewis  neglected  or  refused  to  pay 
the  taxes  and  suffered  the  property  to  be  sold 
for  taxes,  thereby  endangering  the  title  in  fee, 
the  plaintiffs  could  have  filed  a  bill  in  equity 
and  nad  the  property  placed  in  the  hands  of  a 
receiver  with  power  to  redeem  from  such 
sale. 

Story,  Eq.  Jur.  $  918  et  $eq;  High.  Receiv- 
ers, gg  11  and  672;  JUinoii  Oent.  RCh.w.Boi' 
wrih.  188  U.  8.  99  (88:  650). 

This  as  an  answer  to  the  argument  of  conn- 
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sel  for  plaintiffs  in  error  that  the  Statole  «f 
Limitations  could  not  ran  uole»  }mdbm  eoold 
be  imputed  and  that  plaintiffs  oo«ild  boi  be 
guiltv  of  laches  because  there  was  no 
could  haye  done,  to  have  protected 
tingent  interests.  They  might  not  oslj 
instituted  all  necessary  l^al  prooeedncs  to 
have  preserved  the  title  to  the  fee  iotacCaad 
they  might  have  given  notice  to  the  world  o< 
the  contents  of  the  will  by  hayfaig  its  probate 
and  the  patents  to  the  land  receded  in  the 
county  where  the  land  lies,  and  in  not  dotec 
either  of  these  they  were  manifestly  guilty  of 
laches,  and  cannot  now  be  permitted  to  ukt 
the  land  from  innocent  purchasoa. 

That  the  Statute  of  Limitations  may  raa 
a^inst  the  remainderman  during  the  existeaee 
of  the  life  estate  is  held  by  this  ooart  in  Orm- 
aU  v.  S/ierrerd,  72  U.  8.  5  Wall  26S  (18:571). 

The  listioe  of  the  lands  for  taxes  on  the  an- 
ditor's  certificate  in  tlie  cotmty  court  was  aoc 
constructive  notice. 

Betser  v.  Rankin,  77  DL  289;  Btmrimmi  v. 
Peoria  County,  16  Dl.  538;  Antktmwv.  Whed^, 
130  III.  128. 

Constructive  notice  Ib  by  some  recital  fta  a 
deed  or  conveyance  that  a  party  most  neees- 
sarily  see  in  examining  his  title  in  the  nsoal 
way.  Judge  Story  dcSnes  it  as  '*knowlediev 
imputed  by  the  court  on  presnmptioe  loo 
strong  to  be  rebutted,  that  the  knowledge  BHft 
have  oeen  communicated. 

Story,  Eq.  Jur.  §  399. 

Was  the  tax  deed  color  of  title? 

Color  of  title  is  any  conveyance  tbat 
ports  to  convey  the  fee  and  it  is  presoi 
have  been  taken  in  good  faith  nnlesB  tba 
trary  Ib  proven. 

MeCagg  v.  Heacoek,  84  DL  476;  1F« 
Bfanehard,  16  DL  424, 480;  Diekemmm  y. 
den,  80  Hi.  279,  825. 

The  deed  to  Dehority,  undw  wbkk 
hart  &  Gish  claim,  was  made  to  comply  wiik 
abend  in  1856,  ancl  the  defendanu  tn  tkalcav 
had  been  in  as  innocent  purcfaasen  ten  ycia 
before  this  attempted  record;  that  t'^ls  dead 
related  back  to  the  bond  under  wbkk  k 
was  made,  and  fixes  the  character  of  the  pos> 
session  under  it,  is  settled  by  the  dedifeins  of 
the  Supreme  Court  of  Illinoto. 

Snapp  y.  Pieiree,  24  lU.  166;  6mtkfHmm4  v 
Ooodnaw,  108  111.  628;  SeAneid^  y.  JbtadkH 
I1L577. 

A  purchaser  from  an  heir  wUboot  nodes  ef 
a  fordgn  will  which  is  unrecorded  will  hoU  m 
against  the  devisee  under  the  wHl. 

Slayton  y.  SingUUm,  72  Tex.  209;  AmO^f 
y.  Wheeter,  180  IlL  128:  Bawem  y.  Pt^mt,  a 
IU.854. 

If,  on  the  death  of  Romeo  Lewis,  te  fr« 
did  not  vest  in  Jane  N.  Lewia,  aa  devises  m- 
der  the  will,  it  vested  in  his  heirs  at-law. 

2  Bl.  Com.  107.  note  8;  4  Kent,  Oos. 
257;  1 HUL  Real  Prop.  554;  Oreenl.  Cruise,  Udi 
xvi.,  chap,  ym.,  884, 12;  Skavteigk  v.  i* 
htry,  1  Me.  271;  Tint  ▼.  King.  2  Am  U 
Reg.  O.  8.  712;  OUpin  ▼.  WiUimim,  95  OMs 
St  288;  2  Washb.  Real  Prop.  268:  Wmtm  v. 
Bi^fwp,  122  Ind.  516;  Batm  ▼.  QiUMi.  ISA 
287. 

According  to  the  modern  doctrine,  tkeit  ha^ 
ingno  person  in  erne  to  take  the  tvamMff 
vested  on  the  death  of  the  testator  to  his  Ms 
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It  kw,  labject  to  be  divested,  when  the  will 
became  operative  as  to  sacli  remainder. 

Lambert  ▼.  Harvey,  100  111.  838;  Wood  y. 
£€««,  8  Paige,  864,  4  L.  ed.  464;  MiUer  t. 
imer,  10  Met.  892;  WUliams,  Real  Prop.  204; 
TiedemaD,  Real  Prop.  §  411;  Feame,  Ck)nt. 
Rem.  851,  618;  MiUer  y.  Chittenden,  4  Iowa, 
23 ;  Cook  y.  Hammond,  4  Masoo,  467 ; 
Qett  y.  Flock,  2  N.  J.  Eq.  108;  Morton  y. 
Funk,  6  Pa.  488;  Chambers  y,  Wilson,  2  WatU, 
4d5;  Lple  y.  Ridiwrds,  9  Serg.  &  R.  822,  872; 
Egerton  y.  ifatt^,  8  G.  B.  N.  S.  888;  Craig  v. 
Warner,  18  Cent.  Rep.  84, 5  Mackey,  460. 
Who  were  the  heirs  of  Romeo  Lewis? 
By  section  46  of  the  Statute  of  Wills  (Rey. 
Stat.  1845,  pp.  545, 546)  which  is  copied  from 
the  laws  of  1838  (Rey.  SUt  1883,  p.  625,  §  48), 
the  widow,  Jane  K.  Lewis,  was  an  heir  to  one 
half  in  fee. 

Brown  y.  Pitney,  89  HI.  468;  SuVierland  y. 
Sutherland,  69  Bl.  481;  Richard  y.  MiUer,  62 
Dl.  417;  Ferguson  y.  Stuart,  14  Ohio,  140. 

The  Dower  Act  and  the  Statute  of  Descents 
are  different,  and  one  does  not  affect  the 
other. 

Batoson  y.  Baioson,  52  Bl.  62;  Sutherland 
?.  Suikerland,  69  Bl.  481. 

In  the  construction  of 'a  will,  the  same  mean- 
ing is  to  be  giyen  it  as  was  intended  by  the  tes- 
tator. 

Eland  y.  Eland,  108  Bl.  11;  BrownfM  y, 
Wilson,  78  Bl.  467^  Leitor  y.  Sheppard,  85  Bl. 
243;  Osborne  y.  Jefferson  Nat.  Bank,  8  West. 
Rep.  47,  116  Bl.  180;  Kauffman  y.  Brecken- 
ridge,  5  Weak  Rep.  148,  117  111.  805;  Hamltn 
▼.  United  States  Exp.  Co.  107  BL  448;  Een- 
nedy  y.  Kennedy,  105  Bl.  850. 

It  is  to  be  obseryed  that  personal  and  real 
property  are  disposed  of  by  the  same  words. 
This  presumes  a  fee  in  the  first  taker. 

Buffar  y.  Bradford,  2  Atk.  220;  Morrison  y. 
Sempls,  6Binn.  94;  Johnson  y.  Morton,  10  Pa. 
245.  ^ 

The  win  charges  the  wife,  as  executrix,  with 
the  support  and  care  of  the  yenerable  mother, 
this  is  not  a  charge  on  the  estate,  but  on  the 
person  of  the  wife,  and  this  will  conyert  a  life 
estate  into  a  fee. 

Jackson  y.  Martin,  18  Johns.  81;  Packard  y, 
Packard,  16  Pick.  191;  Sprdker  y.  Van  AU 
ityHs.  18  Wend.  200. 

A  deyise  of  wild  land  always,  in  the  absence 
of  words  to  the  contrary,  presumes  a  fee. 

CaldwOlr.  Ferguson,  2  Yeates,  880;  Sargent 
▼.  Towne,  10  Mass.  808;  Ridgway  y.  Parker, 
10  Mass.  805  note;  RusseU  y.  Elden,  15  Me. 
198;  Sears  y.  Cunningham,  122  Mass.  588. 

It  is  manifest  that  the  words  of  the  deyise 
do  not  create  an  estate  tail  at  common  law,  or 
come  within  the  rule  in  Shelly's  case,  by  rea- 
son of  the  superadded  words  after  *  'the  heirs  of 
ber  body"  "to  be  equally  divided  between 
them,  share  and  share  alike."  These  words 
alter  the  rules  of  descent,  and  the  deyisees 
take  per  capita  and  not  per  stirpes;  that  is,  take 
M  purchasers  and  not  by  descent, 

PreseoU  y.  PreseoU,  10  B.  Mon.  56;  McNair 
▼.  BawHns,  4  Bibb,  890;  MUU  y.  Th&me,  95 
N.  0.  862;  Ward  y.  Jones,  40  N.  0. 400;  8u>ain 
▼.  Bascoe,  25  N.  a  200;  Herring  y.  Rooers,  80 
^  615;  Myers  y.  Anderson^  1  Strobh.  Eq. 
844;  Donnelly  y.  Turner,  60  Md.  81;  Falcon 
▼.  Bimshauser,  180  BL  649. 

U5  U.  & 


Mr,  Justice  Harlan  deliyered  the  opinioB 
of  the  court: 

These  actions  of  ejectment  were  brought 
in  the  year  1889.  The  lands  in  controyersy 
are  parts  of  a  larger  tract  of  sixteen  hundred 
acres  in  Woodford  county,  Illinois,  entered 
by  Romeo  Lewis,  in  the  year  1838  at  the 
Land  OtHce  in  Springfield,  in  that  State,  and 
of  which  he  was  seized  in  fee,  by  a  patent 
from  the  United  States,  at  the  <&te  of  his 
will,  January  8th,  1842,  as  well  as  when  he 
died,  at  his  residence  in  Oxford,  Butler 
county,  Ohio,  on  the  24th  day  of  June  1848. 

The  parties,  in  writing,  waiyed  a  Jury, 
and  the  cases  were  seyerally  tried  by  the 
court,  which  made  a  special  finding  of  facts 
on  which  judgment  was  rendered  for  the  re- 
spectiye  defendants.  Each  action  was  held 
to  be  barred  by  the  Statute  of  Limitation  of 
Illinois  protecting  the  actual  possession,  con- 
tinued for  seyen  successiye  years,  of  land  or 
tenements,  under  claim  and  color  of  title 
made  in  good  faith,  and  accompanied  by  the 
payment,  during  that  period,  of  all  taxes 
legally  assessed  on  them.  The  principal 
contention  of  the  plaintiffs  in  error,  who 
were  the  plaintiffs  below,  upon  this  point, 
is  that  limitation  did  not  commence  to  run 
against  them  until  shortly  before  these  actions 
were  instituted,  and,  consequently,  the  stat- 
ute has  no  application. 

In  case  1211,  Lewis  y.  BamJiart,  the  facts 
upon  which  the  judgment  was  based  were, 
substantially^,  as  follows : 

By  his  will,  which  was  admitted  to  pro- 
bate and  recorded  in  the  county  of  his  resi- 
dence in  Ohio,  the  testator  directed  his  in- 
terest in  lands  in  the  Territory  of  Florida, 
and  in  the  states  of  Arkansas  and  Mississippi, 
to  be  sold,  and  the  proceeds,  together  with 
moneys  that  might  be  deriyed  from  other 
sources,  applied  to  the  payment  of  his  Just 
debts.  After  making  certain  bequests  of 
money  to  his  mother,  nieces,  and  others,  the 
will  proceeds:  ** I  further  giye  and  devise 
to  my  dearly  beloved  wife,  Jane  N.  Lewis, 
and  to  the  heirs  of  her  body,  my  houses  and 
lots  in  the  town  of  Oxford,  Butler  county, 
Ohio,  and  all  the  residue  of  my  lands  in  the 
states  of  Indiana  and  Illinois,  and  all  the 
rest,  residue,  and  remainder  of  my  personal 
estate,  goods,  and  chattels  of  every  kind  and 
description  whatsoever  to  be  equally  divided 
between  them,  to  share  and  share  alike. 
And  lastly,  I  hereby  appoint  my  said  be- 
lovcxi  wife,  Jane  if,  Lewis,  sole  executrix 
of  this  my  last  will  and  testament,  hereby 
revoking  all  my  former  wills  by  me  made. 
And  [  do  hereby  ratify  and  confirm  this  and 
no  other  to  be  my  last  will  and  testament." 

The  testator  left  no  issue  surviving  him. 
Three  childern  died  prior  to  the  date  of  the 
will.  The  fourth,  bom  April  15th,  1848, 
lived  only  a  few  days.  He  had  no  sisters. 
But  he  liad  four  brothers,  three  of  whom 
died  before  he  did,  while  the  fourth  sur- 
vived him.  His  wife  was  only  thirty-four 
years  old  at  the  date  of  the  will.  She  re- 
mained a  widow,  and  died  in  July,  1888, 
aged  eighty  years,  leaying  no  issue. 

The  plaintiffs  are  the  direct  desoeiident« 
of  the  testator's  brothers,  and  his  only  heirs 
at  law. 
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The  widow  qualified,  in  the  proper  court 
of  Ohio,  as  executrix,  and,  in  open  court, 
September  25th»  1848,  elected  to  take  under 
the  will. 

The  lands  in  oontroversy  were  assessed  for 
taxation  in  Woodford  county  for  the  years 
1844  and  1845  in  the  name  of  Romeo  Lewis 
as  patentee  and  owner.  They  were  then 
''wild  lands,"  uncultivated,  of  little  value, 
and  in  a  new  and  sparsely  settled  coimtry. 
On  the  18th  of  October,  1846  they  were  sold 
for  the  taxes  of  1845;  Guernsey  Y.  Roots, 
the  husband  of  a  sister  of  Jane  K.  Lewis, 
becoming  the  purchaser.  He  knew,  at  the 
time,  of  the  existence  and  probate  of  the 
will  of  Romeo  Lewis,  as  well  as  of  the  ap- 
pointment of  Jane  K.  Lewis  as  executrix, 
and  of  her  election  to  take  under  the  will. 
But  the  relationship  of  Roots  to  Mrs.  Lewis 
was  not  known  to  the  defendants  or  to  any 
one  under  whom  they  claim. 

The  records  of  the  circuit  court  and  re- 
corder's office  in  Woodford  county,  as  they 
existed  at  the  time  of  the  trial,  did  not 
show  any  judgment  entered  against  the  landq 
for  the  taxes  of  1845.  Nevertheless,  the 
sheriff,  by  deed  of  May  16th,  1849,  conveyed 
them  to  June  N.  Lewis,  as  assignee  of  Roots* 
certificate  of  purchase:  the  deed  reciting 
that  •''at  the  September  term,  1846  of  the 
circuit  court  of  Woodford  county,  a  judg- 
ment was  obtained  in  favor  of  the  State"  for 
the  taxes,  interest,  and  costs  assessed  upon 
the  lands  for  the  year  1845,  and  that  the  sher- 
[doi  iff.  <"i  ^^®  13^  ^^  October,  1846,  by  virtue 
of  a  precipe  issued  September  20th,  1846, 
expos^  them  for  sale,  in  conformity  with 
the  requirements  of  the  statute,  "for  the 
satisfaction  of  the  Judgment  so  rendered  as 
aforesaid."  This  deed  was  duly  acknowl- 
edged and  recorded  on  the  day  it  bears  date. 

By  power  of  attorney  given  May  7th,  1856, 
and  chily  recorded  July  24th,  1856.  Harry 
Lewis,  of  Ohio,  the  surviving  brother  of  the 
testator,  was  constituted  hj  Mrs.  Lewis  her 
attorney  to  sell  and  convey  in  fee  simple,  by 
d^d  01  general  warranty,  these  and  other 
lands  in  Woodford  county,  Illinois.  In  vir- 
tue of  this  power  of  attorney,  Lewis  exe- 
cuted to  Absalum  Doherty  a  bond,  dated 
June  2lBt,  1856,  for  a  conveyance  by  deed  of 
ffeneral  warranty,  the  consideration  recited 
being  $5,600  for  which  Doherty  gave  his 
note.  This  bond  was  recorded  July  7th,  1856. 
In  that  year  Doherty  went  into*  possession 
and  improv^  the  lands,  claiming  them  under 
the  above  contract  and  bond.  Within  two 
years  after  taking  possession  he  enclosed  them 
with  fences,  built  two  houses  upon  them, 
and  put  a  large  part  of  them  in  cultivation. 

On  the  15th  day  of  August,  1866,  what 

Eurports  to  be  a  copj  of  the  will  of  Romeo 
ewis  was  recorded  in  one  of  the  books  con- 
taining the  record  of  deeds  in  the  recorder's 
office  of  Woodford  county. 

Mrs.  Lewis,  in  execution  of  the  contract 
with  Doherty,  made  to  him,  Aueust  81st, 
1866,  a  warranty  deed.  He  resided  upon  the 
lands  continuously,  until  his  death  on  the 
15th  of  September,  1876.  He  left  a  widow 
and  a  son  as  his  sole  heir,  who  remained  in 
possession  until  the  4th  day  of  February, 
1881,  when  they  united  in  a  conveyance  \o 
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Lawrence  Gasner.    The  latter  held 

under  that  conveyance  until  Novaaber  IM^ 

1881,  when  be  conveycxl  by  warranty  deed  to 

the  defendant  Oish,  who  has  contiaiied  Is 

possession  under  that  deed.    The 

Bam  hart  is  only  a  tenant  of  Giah. 

In  1858  Doherty  paid  the  taxes  on  th« 
for  the  year  1857,  and  he  and  those  claioiiaf 
under  him  paid  all  the  taxes  ■imsf^l  a^aiaaa 
tltem  up  to  the  commencemens  of  this  ac- 
tion. 

It  was  stipulated  between  the  parties,  sad 
the  court  found,  Uiat  neither  the  defeodaos 
Gish,    nor  his  grantor,  nor  any  one  under 
whom  he  claims,  (except  Jane  K.  Lewist. 
had,  prior  to  September  1st,  18d9,  any  notice 
that  Komeo  Lewis  was  seized  of  these  Isadt. 
at  the  time  of  his  death,  by  patent  from  ibe 
United  States,  other  than  such  as  may  have 
been  conveyed,  constructively,   at  the  date 
of  the  above  bond  and  deeds,  by  the  book 
of  land   entries  in  the  office  of  tlie  coaaty 
clerk   of   Woodford   county,    Dlinois.    fur- 
nished by  the  auditor  to  the  county  clerk  for 
purposes  of   taxation ;  or  by  the  fact  thst 
the  lands  were  assessed  for  taxation  in  1845 
in  the  name  of  Romeo  Lewis,  and  were  sold 
for  the  non-payment  of  taxes  in  1846;  or  by 
the  record  of  a  deed  from  Jane  N.  Lewis  is 
John  G.   Mohr,  dated  February  8Ui,   16SIL 
and  recorded  in  that  count/,  which  described 
the  land  thereby  cooveyea  (what  particular 
lands  the  record  dues  not  show)  as  "said  tract 
of  land  having  been  held  by  Romeo  Lewis» 
the  deceased  husband  of  the  grantor,  and  ts 
her  devised  in  the  last  will  and  testament  of 
said  Romeo  Lewis."    Nor  did  Uie  defeodaat, 
or  any  of  the  persons  through  whom  he  claims 
title,   (except  Jane  N.    Lewis),    liave  aay 
knowledge  whatever  of  the  existence  or  pfo- 
bate  of  the  will  of  Romeo  Lewis  prior  to  the 
time   when  what  purported  to  bs  a  copy  of 
it  was  recorded,  as  above  stated,  to  Wood- 
ford county,   unless  notice  wss  to  be  im- 
puted to  them  by  the  record  of  the  sbove 
deed  from  Jane  it,  Lewis  to  Mohr,  or  bytha 
record  and  probate  of  Uie  will  in  184S  is 
Butler  county,  Ohio. 

It  was  further  stipulated  and  found  that 
**  the  defendants  have  a  complete  chain  of 
title,  properly  recorded  at  the  dats  of  mid 
deeds  or  bonds  for  deeds,  to  the  lands  dt- 
scribed  in  the  declaration  in  this  case,  nodir 
deeds  with  full  covenants  of  warrantr,  from 
Jane  Lewis  to  themselves,  which  deeds  wtn 
also  properly  recorded  at  the  dates  of  the  ei- 
ecution  thereof,  and  that  said  lands  hsn 
been  actually  occupied  and  resided  upon  bf 
the  defendants  and  their  grantors  from  thi 
date  of  the  purchase  thereof,  as  shows  by 
said  deeds  from  Jane  N.  Lewis,  and  that  thft 
have  severally  paid  all  taxes  assessed  on  mn 
lands  from  the  date  of  aaid  deeds  to  the  pres- 
ent  time. "  ,^ 

The  other  cases  named  in  the  beginning  of  'M 
this  opinion  depend  upon  facta  similar  le 
those  above  set  forth.  The  defendaata*  is 
each  case,  hold  under  bonds  and  deediL  or 
under  deeds  only,  from  Jane  K.  Levia 
which  were  duly  recorded,  and,  prior  to  tkn 
commencement  of  these  actiona,  they  hid 
been  in  actual  possession,  paying  all  tasm 
:isses8ed  on  the  lances  occupied  bv  them,  it- 
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fpoctiTelj,  for  periods  ranging  from  twenty- 
sine  to  thirty-three  years. 

By  the  statute  of  Illinois  in  force  when 
the  will  of  Romeo  Lewis  was  made  and  took 
effect,  it  was  provided  that  **  in  cases  where, 
\>y  the  oonunon  law,  any  person  or  persons 
might  hereafter  become  seized  in  fee  tail  of 
any  laods,  tenements,  or  hereditaments,  by 
rirtae  of  any  devise,  gift,  grant,  or  other 
conyeyance,  hereafter  to  be  made,  or  by  any 
oibtf  means  whatsoever,  such  person  or  per- 
tons,  instead  of  beins  or  becoming  seized 
thereof  in  fee  tail,  shall  be  deemed  and  ad- 
judged to  be  and  become  seized  thereof,  for 
bis  or  her  natural  life  only,  and  the  re- 
mainder shall  pass  in  fee  simple  absolute, 
to  the  person  or  persons  to  whom  the  estate 
tail  would,  on  the  death  of  the  first  grantee, 
devisee,  or  donee  in  tail,  first  pass,  according 
to  the  course  of  the  common  law,  by  virtue 
of  such  devise,  grant,  or  conveyance.  **  Act 
of  January  81st,  1827,  Rev.  Law,  111.  18B3,  § 
6,  pp.  127,  181 ;  Rev.  Stat.  1845,  chap.  24, 
§  6 ;  Key.  Stat.  1874,  chap.  80,  §  «.  The  court 
below  held  (48  Fed.  Rep.  854),  that  Mrs. 
Lewis,  under  the  will  of  her  husband,  would 
have  taken,  at  common  law,  only  an  estate 
in  fee  tail,  that  is,  an  estate  **  confined  in 
its  descent  to  the  posterity  of  some  indi- 
vidaal  so  as  to  cease  upon  failure  of  such 
posterity  "siting  Burton,  Real  P^op.  4. 
After  observing,  in  the  words  of  the  same 
author,  that  upon  a  devise  to  a  person  and 
his  issue  or  children  the  construction  varies 
according  to  »he  circumstances,  and  that 
if  the  party  liave  issue  or  children  at  the 
time  when  the  devise  is  made,  they  will 
take  estates  for  tSieir  lives,  iointly  wiUi  their 
parent,  but  If  he  had  no  issue  at  that  time 
he  takes  an  estate  tail,  the  court  said  that 
under  the  above  statute  Mrs.  Lewis  took  only 
an  estate  for  her  natural  life,  and  at  her 
deaUi,  in  default  of  heirs  of  her  body,  the 
heirs  at  law  of  the  testator  took  the  estate  in 
fee.  But,  in  view  of  the  admitted  facts,  it 
wai  held  that  the  defendants  were  protected 
by  the  statute  of  Illinois,  prescribing  the 
periods  within  which  actions  for  the  recov- 
ery of  lands  may  be  brought. 

Mnch  of  the  elaborate  argument  submitted 
by  counsel  is  devoted  to  an  inquiry  as  to  the 
nature  of  the  estate  that  Mrs.  Lewis  took 
under  the  will  of  her  husband ;  the  plaintiffs 
insisting  that  the  court  below  correctly  in- 
terpreted the  will  of  the  testator  in  connec- 
tion with  the  statute.  The  defendants  insist 
that  the  devise  to  Mrs.  Lewis  and  to  the 
heirs  of  her  body  was  intended  to  be  a  devise 
to  her  and  to  the  children  of  herself  and  the 
testator,  as  a  class  of  persons  to  take  at  the 
death  of  the  testator ;  and  that  she,  as  the 
only  survivor,  at  his  death,  of  that  class, 
took  the  whole  estate  absolutely.  The  de- 
fendant further  insists  that,  even  if  the  estate 
did  not  wholly  vest  at  the  death  of  the  tes- 
tator in  Mrs.  Lewis,  as  the  survivor  of  the 
class  of  persons  who  were  the  declared  ob- 
jects of  his  bounty,  the  fee  did  not  remain 
in  abeyance  until  her  death,  but  vested,  at 
bis  death,  in  those  who  were  then  his  heirs 
St  law,  although  such  estate  was  liable  to  be 
digested  on  the  birth  of  an  heir  to  the 
body  of  the  life  tenant. 

lU  U.S. 


These  questions  have  been  discussed  bj 
couusel  with  marked  ability.  But  it  will 
not  be  necessary  to  pass  upon  them,  if,  as 
is  contended,  these  actions,  under  any  con- 
struction of  the  will,  are  barred  by  the  Stat- 
ute of  Limitation  of  Illinois.  To  this  ques- 
tion of  limitation  we  will,  therefore,  direct 
our  attention. 

The  statute  just  referred  to,  as  It  appears 
in  the  Revision  of  1845,  title  Conveyances, 
provides:    **§  8.  Every  person  in  the  actual 
possession  of  lands  or  tenements,  under  claim 
and  color  of  title  made  in  good  faith,  and 
who  shall,  for  seven  successive  years,  con- 
tinue in  such  possession,  and  euiall,  also, 
during  said  time,  pay  all  taxes  legally  as- 
sessed on  such  lands  or  tenements,  shall  be       r701 
held  and  adjudged  to  be  the  legal  owner  of 
said  lands  or  tenements,  to  the  ei^tent  and 
according  to  the  purport  of  his  or  her  paper 
title.     All  persons  holding  under  such  pos- 
session, by  purchase,  devise,  or  descent,  be- 
fore said  seven  years  shall  have  expired,  and 
who  shall  continue  such  possession,  and  con- 
tinue to  pay  the  taxes  as  aforesaid,  so  as  to 
complete  the  possession  and  payment  of  taxes 
for  the  term  aforesaid,  shall  be  entitled  to 
the  benefits  of  this  section.  **    **  §  10.  The  two 
preceding  sections  shall  not  extend  .... 
to  lands  or  tenements  when  there  shall  be  an 
adverse  title  to  such  lands  or  tenements,  and 
the  holder  of  such  adverse  title  is  under  the 
age  of  twenty-one  years,  insane,  imprisoned, 
feme  covert,  out  of  the  limits  of  the  United 
States,  and  in  the  employment  of  the  United 
States  or  of  this  State :    Provided,  Such  per- 
son shall  commence  an  action  to  recover  such 
lands  or  tenements  so  possessed  as  aforesaid, 
within  three  years  after  the  several  disabili- 
ties herein  enumerated  shall  cease  to  exist, 
and  shall  prosecute  such  action  to  judgment, 
.     .     ."    These  provisions  first  appeared  in 
the  Act  of  March  2d,   1889,    entitled  ""  An 
Act  to  Quiet  Possessions,  and  Confirm  Ti- 
tles to  Land, "  and  are  preserved  in  the  Act  of 
April  4th,  1872,  title  Limitations.     Purple's 
Real  Estate,  Stat.   111.   p.   426;   Rev.   Stat. 
1845,  p.  104,  chap.  24,  8  8 ;  Rev.  Stat.  1872, 
p.   674,  chap.  88,   g  6 ;  2  Starr  A  C.  Stat. 
p.   1589. 

Considering  the  different  objects  oi  sec-  .  . 
tions  eight  and  nine,  the  Supreme  Court  of 
Illinois  in  Dunlap  v.  Daugherty,  20  111.  398, 
408,  said:  **By  the  eighth  section  the  per- 
son must  be  in  possession  under  claim  and 
color,  and  ma^  pay  taxes  under  such  claim 
and  color  of  title  for  the  required  period  of 
time :  while  by  the  ninth  section  he  is  not 
required  to  have  possession,  nor  permitted 
to  hold  or  pay  taxes  under  a  person  having 
color,  but  must  himself  have  the  color  of 
title  and  pay  the  taxes.  This  section  does 
not  permit  a  person  claiming  under  color  to 
rely  upon  the  statute.  But  the  eighth  sec- 
tion, by  its  phraseology,  does  permit  the 
person  claiming  tmder  the  color  of  title  to 
hold  the  possession  and  to  pay  the  taxes  for 
his  claim  and  possession,  and  the  color  of  [71] 
title  when  united  make  the  claim  and  color 
of  title  and  the  possession  required  by  the 
statute.  .  .  .  Justice  would  require  that 
more  protection  should  be  given  to  tbe  actual 
occupant,  who  expends  his  money  and  labor 
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In  improTing  the  soil,  and  pajs  the  taxes 
for  the  required  period,  than  to  the  person 
who  onlj  pays  the  taxes,  without  occupation, 
for  the  same  length  of  time. "  See  also  Co- 
field  V.  Furry,  19  III.  18 ;  Darat  v.  MarshaU, 
20  111.  227;  Newland  v.  Marsh,  19  111.  876. 
Under  the  stipulations  of  the  parties,  and 
the  findings  of  fact,  there  can  be  no  doubt  as 
to  the  nature  of  the  possession  of  the  respec- 
tive defendants,  it  was  an  actual,  con- 
tinuous possession  under  bonds  and  convey- 
ances, promptly  recorded,  accompanied  by 
the  payment  of  all  taxes  assessed  on  the  lands 
during  the  period  of  such  possession.  If, 
within  the  meaning  of  the  statute,  such  pos- 
session was  ''under  claim  and  color  of  title 
made  in  good  faith, "  then  the  cases  before  us 
come  wimin  the  very  words  of  the  statute, 
and  the  defendants,  respectively,  are  entitled 
to  be  adjudged  legal  owners  of  the  lands 
according  to  the  purport  of  their  respective 

Saper  titles,  unless,  as  contended,  limitation 
ia  not  run  against  the  plaintiffs  imtil  after 
the  death  of  ^us.  Lewis.         ^h 

That  the  defendants  have  been  in  actual 
possession  for  the  required  time,  under  claim 
and  color  of  title  made  in  good  faith,  is 
clearly  established.  It  is  true  that  Mrs. 
Lewis,  lender  whom  the  several  defendants 
claim,  held  under  a  tax  deed,  and  that  such  a 
deed,  when  relied  on  as  evidence  of  para- 
mount title,  must  be  supported  by  a  valid 
Judgment  for  the  taxes,  and  a  proper  precept 
authorizing  the  sale.  Hoibrook  v.  Dickinson, 
46  111.  285;  Qoffe  T.  Lightbum,  93  111.  248, 
252 ;  Pardridge  v.  Hyde  Park,  131  111.  537, 
541 ;  Gage  t.  Bant,  141  U.  8.  844,  851  [35 : 
776,  7791.  And  it  is  also  true  that  the  rec- 
fords  before  us  do  not  show  any  Judgment 
or  taxes  against  these  lands,  followed  by  a 
precept  auUiorizing  their  sale,  and  only  show 
a  sheriff's  deed  to  Mrs.  Lewis,  reciting  a 
judgment  and  precept.  But  a  sheriff *s  deed 
for  land  sold  for  taxes,  regular  on  its  face, 
and  made  to  one  who  was  under  no  obliga- 
ation  to  pay  the  taxes,  will,  as  between  the 
grantee  and  the  taxpayer,  constitute,  without 
proof  of  a  Judcrment  for  the  taxes,  such  color 
of  title  as  will  meet  the  requirements  of  the 
Statute  of  Limitations.  It  has  been  long  set- 
tled in  Illinois  that  any  deed  or  instrument 
in  writing,  no  matter  on  what  founded,  if  re- 
gular on  its  face,  and  purporting  to  convey 
the  title  to  land  of  which  a  description  is 
given,  is  sufficient  color  under  the  limitation 
Act  of  1889,  although  it  might  be  ineffectual 
to  establish  paramount  title,  apart  from  pos- 
session and  payment  of  taxes  for  seven  suc- 
cessive years.  EoUatoayY.  Clark,  27  111.  488, 
A9Q  \  Dteketi^on  t.  Breeden,  80  HI.  279,  836; 
}!eCagg  v.  ffeaeoek.  84  111.  476,  478;  Stub- 
bUfeld  V.  Borders,  92  111.  279,  284 ;  Brooks  v. 
Bruyn,  85  111.  894;  Fagan  v.  Hosier,  68  111. 
84,  87 ;  Hardin  v.  Oouvemeur,  69  111.  140, 
143 ;  Lake  Shore  <ft  M,  8.  R,  Co,  ▼.  Pittsburg 
Ft.  W.  <fc  a  B.  Co.  71  111.  88;  Coleman  v. 
Billings,  89111. 188,  i90;Stumpfv.  Osterhage, 
111  111.  82,  88;  Baldwin  v.  BatcUff,  125  111. 
876,  884. 

In  cases  1211,  1212,  1218,  1214,  and  1217, 
respectively,  the  purchaser  from  Mrs.  Lewis 
went  into  possession  under  a  bond  for  a  deed. 
These  bonds  did  not  purport  to  convey  the 
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title,  but  were  executmy  agreanents  cstitl- 
ing  the  purchaser  to  a  deed.    If  it  be  Mid 
that  possession  under  a  bond  for  a  deed,  or 
under  a  contract  for  the  porcbaae  d  buDd. 
neither  purporting  to  convey  the  title,  is  nnc 
possession  **  under  claim  and  color  of  tiUe.* 
within  the  meaning  of  the  statute.  (Bifitr  r. 
Frye,  62 IH.  507,  m;HardinY.  Orate,  78  DL 
583,  586,  587;  Bobbins  r.  Moore,  129  IIL  SO. 
46),  a  sufficient  answer  is,  that  tmA  bond 
was  followed  by  a  deed  from  Mrs.  Lewia.  pur- 
porting to  convey  the  fee,  and  that,  froim,  at 
least,  the  execution  of  the  laUer  deed,  the 
purchaser  was  in  oossession  under  soch  claim 
and   color  of  title  as  the  statute  rrauired. 
And  even  if  we  assume  that  the  deed  aid  not 
have  relation  baclc  to  the  date  ind  leccnlis^ 
of  the  bond,  so  as  to  give  the  grantee  the  brD> 
efitof  his  actual  possession  under  the  bond — 
though  the  contrary  view  is  asserted  <m  tLe 
authority  of  Snapp  v.  Pieiree,  24  111.  15«,  159 ; 
BusseU  V.  Mand^,  78  m.  186.  138;  Sekmnd^ 
y.  Botseh,  90  111.  577.  580— and  that  pone*- 
sion  under  the  sheriff's  deed  by  Mrs.  Lewis 
was  not  adverse  to  those,  if  any,  in  lemaia- 
der,  and,  excluding  therefore,  the  entire  pe- 
riod  during    whicm  she  held  the  appaimt 
legal  title  which  that  deed  oonveyeo.  there 
was,  yet,  more  than  seven  yean'  actual  pos- 
session by  the  defendants,  accompanied  by  the 
payment  of  taxes  under  subeeqoent  deeds, 
duly  recorded,  and  purporting,  in  cich  in- 
stance, to  convey  the  fee. 

It  results  that  these  actions  are  barred  by 
the  statute,  unless  it  be  held  not  only  that 
plaintiffs  were  reversioners,  bat  that  lualta- 
tion  could  not  run  against  them  durinctht 
life  of  Mrs.  Lewis.  The  general  rale  in  Illi- 
nois, as  elsewhere,  undoubtedlj  ia  that  UbI* 
tation  does  not  run  against  a  refcraioaer  or 
remainder-man,  pending  the  prior  estate,  be- 
cause during  that  time  he  baa  bo  right  of 
entry.  Haying  no  right  of  entry,  be  Is  mC 
deemed  guilty  of  laches  in  failing  to  ascft 
his  rights  during  the  existence  of  the  life 
estate.  Higgins  y.  Crosby,  40  111.  969.  96; 
Dugan  v.  Fimt,  100  Ul.  581,  589;  OrOMta 
y.  Thomas,  127  111.  555,  569.  4  L.  R.  A 
484 :  Mettler  y.  MiUer,  129  Dl.  630,  MO;  JUa 
V.  Harris,  180  HI.  625,  581. 

ButthecaseofDuMiny.  /Ut««<,  Joai  dtsd. 
shows  that  in  its  application  this  general  raW 
is  not  without  exceptions  in  IHinma.  b  thit 
case  it  appeara  that  by  a  decree  renJeted  ia 
a  suit  in  equity  brouinit  in  one  of  the  coons 
of  Illinois,  an  administrator  was  directed  w 
invest  certain  moneys  then  in  his  haadi  fa 
real  estate,  (no  particular  lands  being  swd* 
fled) ,  and  to  convey  the  same  to  the  piaia- 
tiff,  Mrs.  Jennings,  for  her  life,  with  it- 
roainder  in  fee  to  the  named  heirs  of  her  te 
husband.  The  investment  waa  made,  sad  a 
deed  of  that  character  waa  executed,  X«^ 
vember  20th,  1850,  to  Mrs.  Jennings.  That 
deed  was  not  put  upon  record,  but  the  feet 
of  its  execution  was  reported  to  the  ooort  bv 
the  administrator,  and  hia  report  placeJ 
among  the  flies  of  the  suit  in  which  the  de 
cree,  directing  the  inyestment«  was  Bsda 
Mrs.  Jennings  did  not  die  ontil  NovcBbir 
18th,  1875.  During  her  lifeUme  the  laadt 
passed  into  the  pooseosioii  of  others  maAa 
warranty  deeds,  oonveying  the  title  ia  fee- 
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T\k6  dlspnte  was  between  those  parties  and 
Um  persons  in  remainder.  The  evidence 
ihowed  that  those  who  held  under  the  war* 
nnty  deeds,  and  their  immediate  grantors, 
were  in  actual  possession,  adversely  to  all 
Um  world,  without  any  knowledge  that  the 
plftintiffo  had  any  claim,  as  remainder-men, 
to  the  premises,  and  paid  all  taxes  assessed 
on  the  lands,  '^thus,"  tne  court  said,  **  making 
oat  a  clear  case  of  possession,  payment  of 
taxes  under  claim  and  color  of  title  made  in 
good  faith,  for  more  than  the  statutory 
period.*  The  court  also  said :  "It  is  clear, 
therefore,  unless  there  is  something  in  the 
facts  of  this  case  which  takes  it  out  of  the 
operation  of  the  statute,  the  right  to  main- 
tain the  present  proceedings  is  barred  by  the 
limitation  Act  of  1889.  it  is  a  fimdamental 
principle  in  the  law  of  limitations  that  the 
statute  never  commences  running  until  the 
right  of  entry  accrues,  and  sinde  bv  the 
limitations  of  the  deed  from  Hugh  Rhodes 
to  Mrs.  Jennings,  under  which  ai>pellee9 
[the  remainder- men]  claim,  their  right  of 
entry  did  not  accrue  until  her  death,  which 
occurred  less  thim  seven  years  before  the  com- 
mencement of  the  present  proceedings,  it 
would  seem  to  follow  that  this  proceeding  is 
not  barred  by  the  limitation  Act  of  1889,  and 
such  undoubtedly  would  be  the  case  if  that 
deed  had  been  properly  reanrUd,  or  if  appel- 
lants and  those  under  whom  they  claim  had 
parchased  toith  notice  of  appellees*  riahts.  But 
that  deed  was  never  reocyirded,  ana,  as  al- 
ready stated,  there  is  nothing  to  show  that 
appMellants,  or  their  immediate  grantors,  had 
notice  of  it$  existence, "      « 

It  was  contended,  in  that  case,  that  the  ad- 
ministrator's report,  showing  the  conveyance 
of  the  land  to  Mrs.  Jennings  for  life,  with 
remainder  to  the  named  children  of  her  de- 
ceased husband,  was  construct!  7e  notice  of 
the  rights  of  those  in  remainder.  To  this  the 
court  replied  that  if  the  object  of  the  suit  had 
been  "to  compel  the  administrator  to  convey 
these  particular  lands,  then  we  would  have 
DO  hesitancy  in  holding  the  record  of  that 
case  constructive  notice  of  the  rights  of  those 
claimiug  under  the  decree  in  it,  whether  the 
Ueed  was  placed  upon  record  or  not.  But 
such  was  not  the  object  of  that  suit.  Nei ther 
tlie  decree  nor  the  pleadings  in  that  case  con- 
tain any  description  of  these  lands,  or  even 
make  the  slightest  reference  to  them.**  It 
was  held  that  purchasers  were  not  bound  to 
look  beyond  the  judgment  or  decree,  and  the 
legal  effect  it  might  have  on  the  title  which 
was  the  subject  of  inquiry,  and  were  not 
chargeable  with  constructive  notice  of  every 
fact  that  might  appear  on  the  files  of  the  case 
in  which  such  decree  was  rendered.  In  reply 
to  the  suggestion  that  the  tenant  for  life,  Mrs. 
Jennings,  was  bound  to  pay  all  taxes,  and 
is  the  persons,  holding  under  the  warranty 
deeds,  sncoeeded  to  that  estate,  they  were 
bound  to  pay  them,  and,  therefore,  could  not 
tyail  themselves  of  the  limitation  Act  of  1889, 
the  eourt  said :  **  Conceding  such  would  have 
been  the  case  if  (he  Jennings  deed  had  been  put 
«pm  records  or  if  appellants  and  those  under 
tt^  theif  daim  had  purchased  v)ith  notice  of 
that  deed,  yet  appellants  claim,  as  we  have 
already  seen,  adversely  to  appellees,  and  in- 
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dependently  of  any  rfshts  acquired  through 
the  Jennings  deed,  ana  insist  that  inasmuch 
as  that  deed  was  not  placed  upon  record^  and 
they  did  not  othertoise  have  notice  of  it,  tliey 
are  not  to  he  affected  hy  its  provisions;  and  iih 
this  we  think  they  are  right.  The  recording  and 
limitation  laws  are  both  a  part  of  the  law  of 
the  State,  and  of  equal  force  and  valid  it v, 
and  the  court  should  so  construe  and  apply 
them  as  to  effectuate  the  objects  and  purposes 
of  the  Legislature  in  adopting  them.  The 
80th  section  of  chapter  80  oi  the  Revised 
Statutes,  entitled  'Conveyances,'  provides 
that  all  deeds,  mortgages,  etc.,  shall  take 
effect  and  be  in  force  from  and  after  the  time 
of  filing  the  same  for  record  and  not  before, 
as  to  all  creditors  and  subsequent  purchasers 
without  notice,  and  all  such  decos  shall  be 
adjudged  void  as  to  all  such  subsequent 
purchasers  without  notice  until  filed  for  rec- 
ord. To  hold  that  appellants  under  the  facts 
in  this  case  are  to  be  affected  in  any  manner 
bv  the  Jennings  deed,  would  be  to  simply 
disregard  this  plain  provision  of  the  statute, 
which  we  are  not  permitted,  or  inclined  to 
do.  In  construing  and  giving  effect  to  the 
limitation  laws,  courts  must  do  so  in  such 
manner  as  to  also  give  effect  to  this  plain  pro- 
vision of  the  statute  making  all  deeds  void 
as  against  subseouent  purchasers  without  no- 
tice until  filed  for  record.  Kennedy  v.  Nor- 
thup,  15  111.  149 ;  ffolbrook  v.  Dickenson,  56 
111.  497."  That  the  title  asserted  Iat  the  re- 
mainder-men in  that  case  was  by  deed,  and 
not  under  a  will,  does  not  affect  the  principle 
upon  which  the  decision  rested.        | 

So  far  as  we  are  aware,  the  rule  announced 
in  Dugan  v.  FoUett,  has  not  been  disturbed 
or  modified  by  any  subsequent  case.  On  the 
contrary,  it  was  recognizee^  in  Safford  v. 
Stuibs,  117  ni.  889,  894,  5  West.  Rep.  127. 
The  subsequent  cases  of  Mettler  v.  Miller, 
129  111.  630,  642,  and  Bohn  v.  Harris,  180 
111.  525,  upon  which  the  plaintiffs  confidently 
rely,  are  not  at  all  in  conflict  with  Dugan  v. 
Follett.  In  the  first  of  those  cases,  Mettler  v. 
Miller,  the  court  affirmed  the  general  rule  an- 
nounced in  the  previous  cases,  that  *'the  pos- 
session of  land  by  a  tenant  for  life  cannot  bo 
adverse  to  the  remainder- man  or  reversioner; 
and  if  he  conveys  to  a  third  person,  by  words 
purporting  to  pass  the  absolute  property,  the 
possession  of  the  purchaser  is  not  and  cannot 
be,  during  the  continuance  of  the  life  estate, 
adverse  to  the  remainder-man  or  reversioner, 
so  as  to  set  the  Statute  of  Limitations  running 
against  such  remainder- man  or  reversioner; 
but  after  a  life  estate  falls  in,  the  possession 
will  be  adverse  as  to  a  remainder-man  or  re- 
versioner. **  But  it  is  evident  from  the  whole 
opinion  that  this  rule  was  applied  strictly 
against  the  parties  who  sought  to  take  shelter 
under  the  Statute  of  Limitations,  because  the 
title  traced  to  them  and  under  which  they  en^ 
tered,  and  as  it  appeared  of  record,  showed 
that  they  had  notice  of  the  riehts  of  the  re* 
mainder-men  when  they  took  possession. 
That  the  court  regarded  uie  state  of  the  title, 
as  shown  by  the  public  records,  to  be  im- 
portant in  determining  whether  the  rlflphts  of 
the  remainder-man  could  be  affected  by  the 
actual  possession,  during  the  life  estate,  of 
one  claiming  under  a  decS  conveying  the  fee. 
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It  clear  from  Its  reference  to  the  case  of  Safford 
T.  8tuhb$,  It  said:  ''Nor  can  Safford  ▼. 
Bt%Mi$^  avail  appellee.  Neither  Berker  or 
Beiner,  his  imm^iate  grantor,  had  notice  that 
the  interest  of  Weiser  in  the  premises  was 
merely  that  of  a  life  tenant,  and  tJie  recordi 
did  not  8hau>  it  *  80  in  Bohn  ▼.  Harris,  above 
cited,  where  the  parties  held  possession  under 
color  of  title,  and  paid  all  taxes  for  more 
than  seven  years,  the  defense,  based  upon  the 
Statute  of  Limitations,  was  overruled  upon 
the  ground,  in  part,  that  the  various  deeds 
and  wills,  under  which  the  parties  held, 
**  were  upon  the  record^  eo  thai  each  purchaser 
[77]  ^^^  notice  of  the  title  under  which  he  occupied 
the  property."  See  also  Dean  v.  Long^  122 
111.  447,  460.  11  West.  Rep.  778. 

At  the  trial  below  the  plaintiffs  introduced 
in  evidence  ''a  certified  copy  of  the  will  of 
Komeo  Lewis  from  the  recorder's  office  of 
Woodford  county,  Illinois."  To  the  copy 
of  the  will  so  recorded  was  appended  the 
attidavits  of  the  subscribing  witnesses,  made 
in  the  court  of  common  pleas  of  Butler 
countv,  Ohio,  at  its  June  term,  1843.  prov- 
ing the  execution  of  the  will ;  a  certificate 
by  the  judge  and  ex  officio  clerk  of  the  pro- 
bate court  of  that  county,  under  date  of  Au- 
gust 2d,  1866,  to  the  effect  that  the  foregoing 
was  **  a  true  and  correct  copy  of  the  last  will 
and  testament  of  Romeo  Lewis,  late  of  said 
county,  aforesaid,  and  of  the  affidavit  of  the 
subscribing  witness  thereto,  and  of  the  order 
and  proceedings  of  said  court  admitting  the 
same  to  probatu,  the  said  copies  of  said  will, 
affidavit,  order,  and  proceedings  having  been 
taken  from  the  originals  on  file  and  record 
in  said  court.*     These  copies  were,  on  Au- 

f;ust  15th,  1866,  filed  for 'ecord,  and  recorded 
n  one  of  the  deed  records  in  the  office  of  the 
circuit  court  clerk  and  ex  officio  recorder  for 
Woodford  county,  Illinois.  But  thecopi^ 
so  filed  and  recorded,  did  not,  in  fact,  in- 
clude copies  of  the  order  and  proceedings 
of  the  probate  court  in  Ohio  admitting  the 
original  will  to  probate.  The  defendants  ob- 
jected to  the  admission  of  the  above  paper  as 
evidence,  because  it  did  not  show  any  order 
of  the  Ohio  court,  admitting  the  will  to  pro- 
bate, and  was  not  proper! v  certified.  The 
paper  was  admitted  in  evidence  subject  to 
objection. 

Was  the  record  thus  made  in  Illinois,  Au- 
gust 15th,  1866,  in  respect  to  the  will  of 
Romeo  Lewis,  notice,  from  that  date,  that 
Jane  N.  Lewis  acouired,  under  the  will  of 
Romeo  Lewis,  a  life  estate  only  in  his 
lands  in  that  State?  By  the  statutes  of  Illi- 
nois, in  force  when  that  will  took  effect  it 
was  provided  that  ** every  will,  testament,  or 
codiciil,  when  thus  proven  to  the  satisfaction 
of  the  court  of  probate,  ^all  be  recorded  by 
the  judge  thereof  in  a  book  to  be  provided 
by  him  for  that  purpose,  and  shall  be  good 
and  available  in  law  for  the  granting,  con- 
veying, and  assuring  the  lanas,  tenements 
and  hereditaments,  annuities,  rents,  goods, 
and  chattels  therein,  and  thereby  given, 
granted,  and  bequeathed.  **  The  same  statute 
contained  this  section  :  *'Sec  7.  All  wills, 
testaments,  and  codicils,  or  authenticated 
copies  thereof,  proven  according  to  the  laws 
of  any  of  the  United  States,  or  Uie  territories 
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thereof,  or  of  any  country  out  of  the  limits  «f 
the  United  States,  and  touching  or  oonoermiog 
estates  within  this  State  aooompanied  witli  a 
certificate  of  the  proper  officer  or  olDcets  that 
said  will,  testament,  codicil,  or  copy  tfaeraof 
was  duly  executed  and  proven,  agreeably  to 
the  laws  and  usages  of  that  State  or  cosatrj 
in  which  the  same  was  executed*  shall  be  re- 
corded as  aforesaid,  and  shall  be  good  aad 
available  in  law  in  like  manner  as  wfl la  aadc 
and  executed  in  this  State.'  Rev.  Scat.  Dl. 
1883,  pp.  612,  614,  §§  8,  7.  These  provM^ 
ions  were  retained  in  the  acta  of  Maick  IdL 
1845  and  March  20th,  1872.  Rev.  Stat.  184S. 
chap.  99,  §8.  p.  538 ;  Rev.  SUt  1874,  (^ap. 
148.  §  9.  By  the  second  section  of  tke  Act 
of  February  14th,  1857,  relating  to  ooatvy- 
ances,  it  was  provided :  **  S  88.  All  origiaal 
wills,  or  copies  thereof,  dulv  certified  accord* 
in^  to  law,  or  exemplifications  from  the  rec- 
ord in  pursuance  of  the  law  of  Oongre«  li 
relation  to  records  in  foreign  states,  may  be 
recorded  in  the  same  office  where  deeds  and 
other  instruments  concerning  real  estate  nar 
be  required  to  be  recorded ;  imd  the  same  ahalJ 
be  notice  from  the  date  of  filing  the  same  far 
record  as  in  other  cases.  *  Laws,  111.  18S7,  p. 
39 ;  Gross'  Stat.  III.  1868,  p.  106,  §35.  This 
section  was  slightly  modined  by  the  convey- 
ance Act  of  March  29th,  1872,  but  not  so  m 
to  effect  the  question  before  us.  Rev.  ScaL 
1874,  p.  279,  chap.  30,  §  88;  1  Starr  A  C 
111.  Ann.  Stat  597. 

It  is  clear  from  these  statutes  that  the  wiD 
of  Romeo  Lewis,  or  an  authcarticated  oopj 
thereof,  proven  according  to  the  laws  of  Ohio. 
if  accompanied  with  a  certificate  of  the  piopv 
oflicers  that  the  will  was  duly  executed  sod 
proven,  agreeable  to  the  laws  and  osagci 
of  that  State,  could,  at  any  time  after  it  ttxik 
effect,  have  been  recorded  in  Dlinoia.  sod 
therebv  become  good  and  available  is  that 
State  in  like  manner  as  wills  there  made  sad 
executed  ;  and  that  from  at  least  the  pasa^f 
of  the  Act  of  1857  it  would  have  become,  after 
the  filing  of  the  same  for  record,  and  la  it- 
spect  to  the  real  estate  devised  bj  it,  aotiot 
as  in  the  cases  of  deeds  conveying  real  estate 
But  it  is  equally  clear  that  the  copy  of  tte 
testator's  will  filed  and  recorded  in  180a.  is 
the  office  of  the  recorder  of  Woodford  oooity. 
was  not  authenticated  or  certified  so  as  to  ca*  1 
title  it  to  record  under  the  above  statutes  is 
Illinois.  It  was  not  certified  to  have  beca 
executed  and  proven  according  to  the  la«> 
and  usages  of  the  State  of  Ohio,  where  it  wu 
made.  Besides,  while  the  certificate  of  tbr 
judge  and  clerk  of  the  probate  oooit .  is 
Ohio,  refers  to  the  order  and  proceedin|s  of 
that  court  admitting  the  will  to  probate,  » 
copies  of  such  order  and  prooeeaings  were, 
in  fact,  attached  to  the  certified  copy  of  tk 
will  filed  for  record.  If  the  certified  «>pi 
of  the  will,  filed  for  record,  bad  been  aocoB- 
panied  by  a  duly  certified  copy  of  the  pr» 
ceedings  in  the  Ohio  probate  court,  relatiat 
to  the  probate  of  the  will,  and  if  that  woom 
have  been  a  compliance  with  the  statute,  ca 
titling  the  copy  of  the  will  to  be  rsooRM 
in  Illinois,  it  is cerUin  that  without  oertiiid 
copies  of  such  proceedings,  or  without  a  oir 
tificate  by  the  proper  officer,  abowing  tbil 
the  will  had  been  executed  and  proven  a<rcr^ 
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ablj  to  the  laws  of  Ohio,  the  copy  of  the  will 
filed  with  the  recorder  of  Woodford  county 
eoald  not  be  lecOTded  in  Illinois,  so  as  to  make 
that  record  notice  as  in  cases  of  deeds  or  other 
writtoi  instmments  concerning  real  estate. 
Baldmn  t.  JBaieiiff,  125  111.  875,  864.  It  re- 
soltB  that  the  recoidins  in  Illinois,  in  1866, 
of  what  purported  to  he  tiie  will  of  Romeo 
Lewis  was  without  legal  effect,  and  was  not, 
in  law,  notice  that  the  lands  in  dispute  were 
part  of  those  referred  to  in  that  will. 

The  contention  of  the  plaintiffs  is,  that  even 
if  tbe  will  was  not  properly  recorded  in  Illi- 
Dois,  it  was,  nevertheless,  evidence  as  to  the 
title  to  the  lands.  Shg^rd  v.  Oarrielt  19 
ni.  318;  Newman  v.  WiUeitiy  52  111.  99; 
8ai&rd  ▼.  BttMa,  117  111.  889,  5  West  Rep. 
127.  But  this  view  does  not  meet  the  ques- 
lioD  before  us  as  to  whether  the  record  of  the 
nill  in  Woodford  county,  from  and  after  it 
was  made,  was  itself  notice  to  those  who  pur- 
chased from  Mrs.  Lewis.  A  duly  certified 
copy  of  the  will  may  be  competent  evidence 
u(K>n  the  issue  as  to  paramount  title,  but  it 
coald  not  operate  as  constructive  notice  of  its 
contents  from  the  date  of  the  insufficient  rec- 
ord of  it  made  in  1866  in  Woodford  county. 

It  is  said  that  the  book  of  land  entries 
kept  in  the  office  of  the  county  clerk  of 
Woodford  county,  and  furnished  by  the  au- 
ditor to  that  officer  for  tbe  purposes  of  taxa- 
tion, furnished  evidence  of  the  fact  that 
Romeo  Lewis  was  seized  of  these  lands  by 
patent  from  the  United  States,  and  that  they 
were  thus  put  upon  inquiry  as  to  the  nature 
of  the  estate  which  Mrs.  Lewis  took.  But 
tiiia  fact  would  only  have  proved  the  owner- 
ship of  ^e  laflds,  at  one  time,  by  Romeo 
Lewis,  not  that  he  bad  made  a  will,  which 
was  recorded  in  Ohio,  and  which  gave  his 
wife  only  a  life  estate  in  bis  Illinois  lands. 
Besides,  in  Betstr  ▼.  Bankin,  Tl  111.  289,  it 
was  held  that  knowledge  of  tlie  facts  appear- 
ing in  the  book  of  land  entries  must  be 
brought  home  to  purchasers.  *'They  are 
facts,"  the  court  said,  "which,  in  order  to 
affect  a  purchaser,  he  must  have  actual  notice 
of;  there  is  no  constructive  notice  of  such 
facts.  At  that  time  reports  of  the  entries  of 
public  lands  were  certified  by  the  auditor  to 
tbe  several  county  clerks  in  the  State,  and  the 
list  of  entries  so.  furnished  by  the  auditor  was 
copied  by  the  clerk  into  his  book  of  'land 
entries;'  but  all  this  was  for  the  purposes 
of  taxation,  not  of  notice  of  the  entries.  No 
such  effect  of  notice  has  been  given  by  law 
to  such  report  or  book  of  land  entries.  Such 
entries,  books,  and  papers,  in  the  office  of  the 
county  clerk  are  not  constructive  notice  of 
their  subject-matter  to  subsequent  purchas- 
ers." See  also  Bourland  v.  Feoria  County ^ 
16  111.  588 ;  Anthony  v.  Wheder,  180  111.  128, 
186. 

Some  reliance  is  placed  upon  the  fact  that 
^e  recitals  in  a  deed  for  certain  lands,  made 
by  Mrs.  Lewis  to  one  Mohr  in  1858,  indicated 
that  they  were  devised  to  her  by  the  will  ot 
her  husband.  It  is  scarcely  necessary  to  say 
^t  those  recitals  were  not  notice  to  those 
^ho  purchased  other  lands  from  Mrs.  Lewis 
of  ttie  existence  of  such  a  will  or  of  its  pro- 
^ions,  there  being  no  valid  record  of  it  in 
Illinois. 
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It  it  proper,  also,  to  say  that  no  claim  is 
made  that  this  case  is  affected,  in  anywise, 
by  the  proviso  in  the  Statute  of  Limitations 
saving  the  rights  of  persons  laboring  under 
certain  named  disabilities  at  tbe  time  the 
cause  of  action  accrued.  *'The  tax  sale,** 
the  Supreme  Ck>urt  of  Illinois  has  said,  ''al- 
though it  may  have  been  defective,  and  the 
title  acquired  under  it,  when  relied  upon 
alone  as  a  title,  might  not  have  been  regarded 
as  valid,  yet  the  deed  which  the  defendant  [611 
obtained,  which,  upon  its  face,  purported  to 
convey  the  land,  was  color  of  title.  A  title 
of  this  character,  obtained  in  good  faith,  fol- 
lowed by  the  payment  of  all  taxes*  legally 
assessed  for  seven  successive  years,  while  the 
land  is  vacant,  and  possession  then  taken, 
has  been  uniformly  held  by  this  court  to  be 
a  valid  title  as  against  all  persons,  except 
such  as  may  be  under  the  disability  named 
in  the  statute."  Whitney  v.  Stevens,  77  111. 
685,  587.  And  in  McDuffee  v.  Sinnott,  119 
111.  449,  452,  7  West.  Rep.  695,  it  was  held 
that  when  the  bar  of  the  statute  becomes  abso- 
lute, ''the  occupant  thereby  acquires  such  a 
title  as  he  may  successfully  assert  against 
all  the  world,  includinc:  the  paramount  owner 
himself,  except  such  hs  are  laboring  under 
disabilities.''  So  clearly  is  this  tbe  case, 
the  learned  counsel  for  the  plaintiffs  in  error 
frankly  concedes,  as  he  must  have  done,  that 
these  actions  are  barred  by  tbe  statut«k  if 
limitation  ran,  against  them  during  the  \ife 
of  Mrs.  Lewis  before  or  after  she  con- 
veyed. 

We  are  of  opinion  that,  by  the  law  of  Illi- 
nois, the  actual  possession  of  the  several  de- 
fendants, for  more  than  seven  successive  years 
prior  to  the  commencement  of  these  actions, 
of  the  lands  in  controversy,  under  claim  and 
color  of  title  made  in  good  faith,  that  is, 
under  deed  purporting  to  convey  the  title  to 
them  in  fee,  and  the  payment  of  all  taxes 
legally  assessed  on  them,  without  notice, 
actual  or  constructive,  during  that  period, 
of  any  title  to  or  interest  in  the  lanois  upon 
the  part  of  others  that  was  inconsistent  with 
an  absolute  fee  in  their  immediate  grantors, 
and  in  those  under  whom  such  grantors 
claimed,  entitled  them  to  be  adjudged  - 
the  legal  owners  of  such  lands  according  to 
their  respective  paper  titles,  even  as  against 
those,  if  any,  who  may  have  been  entitled 
by  the  will  of  Romeo  Lewis  to  take  the  fee 
after  the  death  of  Mrs.  Lewis  without  heirs 
of  her  body.  If  that  will  only  gave  a  life 
estate  to  Mrs.  Lewis,  and  the  plaintiffs,  as 
reversioners  or  possible  reversioners,  had  no 
right  of  entry  pending  the  life  estate,  and, 
therefore,  were  not  chargeable  with  litches; 
and  if,  as  is  contended,  Mrs.  Lewis,  as  life 
tenant,  was  under  a  legal  obligation  to  pay 
the  taxes  for  which  the  land  was  sold,  and 
could  not,  by  permitting  them  to  be  sold  for 
taxes,  and  becoming  the  purchaser,  acquire 
the  fee,  and  thereby  despoil  those  in  re-  [82] 
mainder ;  it  was,  nevertheless,  in  the  power  of 
the  plaintiffs  and  those  under  whom  they 
claim — long  before  the  defendants  became 
the  owners  of  the  lands  by  possession  and 
payment  of  taxes,  under  claim  and  color  of 
title  made  in  good  faith — to  have  placed  the 
will  of  Romeo  Lewis,  duly  proved,  upon  rec- 
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ord  in  Illinois,  and.  In  that  mode,  to  have 
given  notice  of  their  interest  in  the  lands. 

ThejttdffmerU  in  each  of  the  above  cases  i$ 
affirmed. 
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THE  QUINCY,  MISSOURI  &  PACIFIC 
RAILROAD  COMPANY  and  Theodorb 
Oilman  and  Charles  H.  Bull,  Trustees, 
AppU., 

V. 

SOLON  HUMPHREYS  and  Thomas  E. 
TuTT,  Receivers  of  the  Wabash,  St.  Louis 
&  Pacific  Railroad  Company. 

(See&  C  Reporter's  ed.82-10S.) 

Beeeiter  is  custodian  €f  property— receiver, wJun 
not  bovnd  to  pay  rent— receiver  of  Waba»A 
company—rentals  not  payable  in  preference 
to  martQO/Qes, 

1.  A  reoelver,  appointed  by  tbe  court  is  clothed 
with  no  estate  In  tbe  property,  but  is  a  mere  cus- 
todian of  it  for  the  court;  by  taking  possession 
of  leasehold  estate  under  tbe  order  of  the  court, 
he  does  not  become  assignee  of  the  term. 

S.  K  recei  ver  of  a  railroad  does  not  simply  by  vir- 
tue of  bis  appointment  become  liable  upon  the 
covenants  and  agreements  of  tbe  railroad  com- 
pany;  he  is  entitled  to  a  reasonable  time  to  elect 
whether  he  will  adopt  a  lease  or  return  the  leased 
proper^. 

I.  Tbe  receivers  of  tbe  Wabash  Company  did  not, 
under  the  circumstances  of  this  case,  become  so 
committed  to  the  terms  of  the  lease  of  the  Quincy, 
MiSBOuri  &  Pacific  Railroad,  as  to  be  bound  to  pay 
the  rental  out  of  the  property  of  tbe  Wabash 
Company,  the  lessee,  in  preference  to  the  pay- 
ment of  the  mortgages  on  tbat  property. 

4.  A  receiver  of  a  railroad  company  who  in  a  rea- 
sonable time  surrenders  another  railroad  which 
has  been  leased  to  the  company  of  which  he  is 
receiver,  is  not  liable  for  tbe  rentals  of  tbe  leased 
railway,  where  the  cost  of  its  maintenance  before 
such  surrender  exceeded  Its  total  earnings;  such 
rentals  are  not  payable  In  preference  to  mort- 
gages on  the  property  in  the  hands  of  the  re- 
ceiver. 

[No.  228.] 

Argued  March  23,  189fS,    Decided  April  tS, 

189t. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  dismissing  the  petitions  of 
the  trustees  Oilman  &  Bull,  and  of  tbe  Quincy, 
Missouri  &  Pacific  Railroad  Company,  for  an 
order  that  tbe  receivers  of  the  Wabish  Com- 
pany, pay  to  the  Quincy  Company  or  the  trust- 
ees for  the  bondholders,  the  rental  due  on  ac- 
count of  the  lease  of  tbe  property  of  the  last 
named  company,  and  that  the  court  would  de- 
cree said  rental  a  lien  superior  to  mortgages  on 
the  property  of  the  Wabash  Company.  Af- 
firmed, 
See  same  case  below,  84  Fed.  Rep.  259. 

Statement  by  Mr,  Chief  Justice  Fuller: 
The  Quincy,  Missouri  &  Pacific  Railroad 
Company  of  Missouri  owned  in  1879  about 
seven ty-seven  miles  of  road  extending  west- 

NOTB.— jis  to  pcwers  and  dtitfet  of  reoefoen,  see 
noU  to  Davis  ▼.  Gray,  21:  iO, 


ward  from  West  Quincy  towaids  the 
river;   had   issued   mortgage  bonds  to  the 
amount  of  two  million  dollars;  and  owed,  in 
addition  to  the  principal  of  said  booda,  s  \irtr 
amount  of  overdue  mterest  aocnied  ttenoo. 
Bj^  an  indenture  made  Aogost  21,  1879.  tke 
railroad  of  this  company  was  lened  to  tbe 
Wabash  Railway  Company  for  a  pcxiod  of 
ninety-nine  years,  with  the  opCioii  to  tiie  ~ 
to  renew  the  same  perpetually.    Bj  the 
of  this  contract  a  majority  of  tbe 
sto<^  of  the  Quincy  Company  was  to  be 
ferred  to  the  Wabash  Company,  so  ae  to  givr 
the  latter  control  of  the  former,  and  a  major- 
ity of  directors  in  its  board  was  to  be  deded 
in  tbe  interest  of  tbe  Wabash  Compaar.    IW 
Wabash  Company  was  to  supfrfr  $125,019  t£> 
the  Quincy  Company  to  enalde  it  to  couspiete 
tbe  construction  of  its  road  to  Milan,  to  a  coe- 
nection  with  tbe  line  of   tbe  Bnriiogtna   k 
Southwestern  Railroad,  and  was  itself  ambor 
ized  to  extend  the  road  from  Milan  to  its  con- 
templated terminus   at  BrownvOle,    on   tbe 
Nebraska  state  line.    A  new  mortgage  was  t» 
be  made,  covering  all  tbe  property  of  tbe 
Quincnr  Compsny,  and  secnring  boo&a  at  tbe 
rate  of  $9,000  per  mile,  which  was  to  be  ved 
in  retiring  the  bonds  then outstandingaad  pn^ 
viding   for   future   coostmctioo.     Preferred 
stock  of  the  Quincy  Company  was  also  to  br 
issued  and  used  in  connection  witb  tbe  asv 
bonds  to  liquidate  its  ootstandfag  JBdcbiri- 
ness,  then  estimated  to  be  aboat  $lnO,OO0 

The  Wabash  Com  pan  v  agreed  to  set  asUa 
certain  percentages  of  the  groai  eerBis^  de^ 
rived  from  the  operation  of  tbe  Qiducy 
pany's  road  and  to  apply  these  _ 
first,  to  the  payment  of  interest  oo  tbe 
bonds,  and  second,  of  dividends  on  tbe 
Tbe  company  guaranteed  to  pay  inteRst  as 
the  bonds  in  the  event  tbat  tbe  sud  pereestue 
of  gross  earnings  should  be  insunkient  for 
that  purpose:  to  maintain  and  operate  tbe  nfr 
road  of  the  Quincv  Company,  keeping  ttt 
same  in  eood  condition  and  repair  for  tbe  ftall 
term  of  Uie  lease;  and  to  pay  all  taxes. 

It  was  further  provided  that  If  tbe  priaripsi 
of  the  bonds  secured  by  tbe  mortnge  ApakS 
become  due  in  consequence  of  dmolt  is  tbt 
payment  of  interes^  the  Quiocr  Coapssv 
should  have  tbe  option  to  forfdt  toe  lease  said 
re-enter  without  process  of  law. 

Under  date  of  October  1,  1879,  a  mactcar 
was  made  bv  the  Quincy  Company,  to  Hvaipk 
reys  and  Brownin|^  as  trustees^  wbereby  ^ 
its  property,  indudmg  leases  and  leawboM  ifr 
terests,  was  conveyed  to  tbe  trustees  lo  secsfr 
the  payment  of  bonds  to  be  issued  at  tbe  tsir 
of  ^,000  per  mile,  and  tbe  mortgage  proridsd 
that  a  default  of  six  months  in  tM  panarat  <d 
interest  might  be  availed  of  by  tbe  bbedbeW 
ers  as  a  cause  for  declaring  all  tbe  boods  fbith 
with  due. 

November  10, 1879.  tbe  Wabasb  Oompmt 
was  consolidated  with  other  railroad  cossps- 
nies,  the  consolidation  forming  tba  Wshwfc. 
St.  Louis  &  Pacific  Raflway  Conpaoy.  Tks 
company  received  possession  of  tbe  nSkw%} 
of  tbe  Quincy  Company  on  July  1,  1881,  sb£ 
by  tbe  first  of  July,  1881,  bad  extewM  ibr 
road  from  Milan  to  Trenton,  a  dtstaaesc' 
about  thirtv-one  miles. 

On  the  27tb  of  May.  1884,  tbe  Wsbaa^  ^^ 
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Louis  ft  Pacific  Railway  CompaDj  filed  its 
bai  ID  equity  in  the  Circuit  Court  of  the 
Uiritad  States  for  the  Eastern  District  of  Mis- 
•ouri,  fltatiiiff  that  it  was  insolvent;  that  it  had 
soenmiilatea  a  floating  debt  for  its  maiote- 
Dtnoe  of  $4,784,145;  that  it  was  about  to  make 
defaolt  in  interest  payments;  that  such  default 
would  be  ruinous  to  all  parties  interested  in 
ito  mafntenance  and  its  revenues;  and  that  the 
interest  of  all  the  creditors  and  bondholders 
would  be  thereby  imperiled.  ^t 

The  bfll  made  various  persons  and  corpora- 
tkms  parties  defendant,  having  interests  in  the 
lines  of  the  Wabash  Company,  as  lessors, 
nunt^agors,  or  trustees  under  deeds  of  trust 
covering  the  Unes  or  portions  thereof,  includ- 
ioit  the  Central  Trust  Company  and  Cheney, 
trustees  in  a  general  mortgage;  the  trustee  in 
a  collateral  trust  mortgage;  the  Quincy  Com- 
pany, and  others;  and  prayed  the  court  to  ap- 
point snccessors  to  trustees  deceased,  or  to 
make  such  other  order  with  respect  thereto  as 
would  cause  the  respective  trusts  to  be  prop- 
erly represented  in  the  matters  of  the  litiga- 
tion; and  to  require  the  defendants  to  set  up 
their  several  interests,  so  that  the  same  might 
be  fully  represented. 

The  oQl  alleged  that  by  their  terms  nearly 
all,  if  not  quite  all,  the  mortgages  and  trust 
deeds,  whether  executed  by  complainant  or 
other  companies  on  any  portions  of  the  line 
piior  to  the  time  when  complainant  acquired 
the  samc^  not  only  embraced  the  roads  and 
tangible  property  of  the  companies  executing 
the  instruments,  but  also  the  revenues  and  in- 
comes to  be  derived  from  the  use  of  the  parts 
of  the  roads  so  mortgaged;  that  the  bondbold- 
en  had  always  insist^  upon  their  right  to 
iook  to  the  revenues  of  the  sections  of  the  road 

Tm  which  their  mortgages  rested  as  a  means 
paying  and  discharging  their  bonds;  that 
«n,  or  nearly  all,  of  the  mortgages  embraced 
an  rolling  stock  to  be  thereafter  acquired  by 
the  companies  executing  the  mortgages,  but 
as  the  lines  of  the  original  companies  had  been 
absorbed  into  complainant's  system,  the  roll- 
iog  stock  on  the  entire  system  had  become  so 
intermingled  as  to  be  incapable  of  division  ac- 
cording to  the  ownership  of  the  several  lines 
of  road  or  according  to  the  several  mortgages; 
and  that  any  attempt  to  control  or  dispose  of 
portions  of  such  rolling  stock  by  courts  not 
Uving  jurisdiction  of  the  whole  and  not  com- 
petent to  deal  with  the  entire  property  as  a 
unit  would  produce  great  confusion  and  un- 
eertainty  and  result  i**  great  loss  to  all  persons 
interested  in  the  rolll  ag  stock  or  in  complain- 
ant's property  or  securnies.  ^ 

The  bill  further  averred  that  the  complain- 
ant's directors  and  officers  had  thoroughly 
considered  and  already  resorted  to  all  proper 
means  for  obtaining  the  funds  by  which  to 
pay  the  floating  indebtedness  of  the  company 
and  meet  the  accruing  interest  falUne  due  at 
the  beginoinff  of  the  month  of  June  then  next 
and  continumg  to  mature  by  installments  at 
very  short  intervals,  but  had  wholly  failed  to 
provide  the  means  with  which  to  discharge 
the  floating  indebtedness  and  meet  the  inter- 
est, and  the  company  was  powerless  to  accom- 
plish such  purpose,  and  was  practically  in- 
solvent, and  it  was  certain  that  a  default  would 
occur  in  June,  and  complainant  be  also  with- 
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out  means  of  meeting  the  floating  indebtedness. 

It  was  further  stated  that  complainant's  in- 
terest in  the  road  and  the  interests  of  all  its 
creditors  and  bondholders  were  greatly  im 
periled  by  the  existine  prospect  of  the  disrup- 
tion of  the  road  on  the  happening  of  the  default; 
and  that  if  the  lines  of  railroad  were  broken 
up  and  the  fragments  thereof  placed  in  the 
hands  of  various  receivers,  and  the  rolling 
stock,  materials,  and  supplies  seized  and  scat- 
tered abroad,  the  result  would  produce  irrep- 
arable injury  and  danmge,  not  merely  to  com- 
plainant but  to  all  persons  having  any  interest 
in  the  road  and  the  securities  thereof.  Com- 
plainant, therefore,  'Ho  prevent  the  breaking 
up  of  said  lines  of  road  and  the  scattering 
abroad  of  its  assets,"  and  "in  order  to  the  pres- 
ervation of  the  interests  of  large  numbers  of 
persons,  stockholders,  and  creditors  unknown 
to  orator,  and  in  order  to  the  protection  of  the 
interests  of  all  concerned,  and  to  prevent  a 
great  multiplicity  of  suits,"  prayed  the  court 
to  appoint  one  or  more  receivers,  *'and  em- 
power and  direct  such  receiver  or  receivers  to 
take  possession  of  said  entire  property,  and  to 
preserve,  operate  and  manage  and  control  the 
same,  collect  all  indebtedness  due  or  to  become 
due  to  orator,  and  otherwise  to  discharge  all 
the  duties  ordinarily  imposed  by  courts  of 
equity  on  the  receivers  of  railroad  property  by 
such  courts  appointed;  that  on  a  final  hearing 
of  said  cause  your  honors  will,  under  this  bill, 
or  under  such  amendments  as  may  be  made 
thereto,  or  such  supplemental  bills  as  shall  be 
filed  herein,  or  such  cross  bills  as  parties  io  in- 
terest may  also  file,  decree  the  sale  of  said  en- 
tire propertv,  whether  such  decree  shall  judi- 
ciallv  foreclose  said  general  mortgage  or  any 
of  the  other  mort^ges  aforesaid,  or  whether 
such  decree  shall  dispose  of  said  property  as  a 
trust  fund  on  general  equitable  principles;  that 
your  honors  will  cause  all  the  lieos  upon  said 
property  or  any  part  thereof  and  all  rights, 
claims,  and  equities  of  all  persons  interested 
therein  to  be  ascertained,  defined,  and  deter- 
mined, and  that  the  proceeds  arising  from  the 
sale  of  such  property  or  anv  part  thereof  be  ap- 
plied under  the  orders  and  decrees  of  this  court, 
according  to  the  rights,  interests,  and  equities  of 
parties  or  persons  interested  in  said  fund;"  that 
all  persons  and  all  corporations  having  posses- 
sion of  complainant's  property,  or  any  part  of 
it,  be  directed  to  surrender  the  same  to  such 
receiver  or  receivers  as  might  be  appointed,  or 
to  hold  such  property  or  portions  of  property 
under  such  receiver  or  receivers,  if  the  latter 
shall  elect  to  pursue  such  course;  and  that  such 
order  may  be  made  "as  will  insure  the  protec- 
tion of  the  interests  of  orator  and  its  creditors, 
giving  an  opportunity  to  all  the  defendants  not 
served  with  notice  to  be  heard  hereafter;  and 
orator  avers  that  no  injury  can  arise  to  any 
creditor  or  person  in  interest  from  the  appoint- 
ment of  the  said  receivers  with  or  without  no- 
tice, as  such  receivers'  possession  will  enure  to 
the  benefit  of  all  the  persons  concerned." 

Upon  the  filing  of  the  bill  an  order  was  there- 
upon made  on  the  same  day  appointing  Solon 
Iiumphreys  and  Thomas  E.  Tutt  receivers  of 
the  ndlroads  and  property  of  the  company;  and 
it  was  ordered  "that  the  said  receivers,  out  of 
the  income  that  shall  come  Into  their  hands 
from  the  operation  of  said  railroad  or  other* 
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wise,  proceed  to  pay  all  balances  due  to  other 
railroads  or  traosportatioo  companies,  or  bal- 
ances growing  out  of  the  exchange  of  traffic 
accruing  dorme  six  months  prior  hereto;  that 
said  receivers  fuiBO  in  like  manner  pay  all  rental 
accrued  or  which  may  hereafter  accrue  upon 
all  leased  Unes  of  said  complainant,  and  for  the 
use  of  all  terminals  or  track  f  acilides,  and  all 
such  rentals  or  installments  as  may  fall  due 
from  mid  complainant  for  the  use  of  any  por- 
tion of  road  or  roads  or  terminal  facilities  of 
any  other  company  or  companies,  and  also  for 
all  rentals  due  or  to  become  due  upon  rolling 
stock  heretofore  sold  to  complainant  and  par- 
tially paid  for;  that  said  receivers  also  pay  in 
like  manner  out  of  any  incomes  or  other  avail- 
able revenues  which  may  come  into  their  bands 
aU  just  claims  and  accounts  for  labor,  supplies, 
professional  services,  salaries  of  officers  and 
employ^  that  had  been  earned  or  have  ma- 
tured within  six  months  before  the  making  of 
this  order:  .  .  .  that  such  receivers  keep  such 
accounts  as  may  be  necessary  to  show  the 
source  from  which  all  such  income  and  reve- 
nues shall  be  derived  with  reference  to  the  in- 
terest of  all  parties  herein  and  the  expenditures 
by  them  made." 

The  receivers  qualified  on  May  29, 1884,  and 
[89]  took  possession  of  all  lines  of  railroad  which 
at  that  date  were  held  or  operated  by  the  Wa- 
bash Company.  On  June  9, 1884,  the  trustees 
in  the  general  mortgage  appeared  and  filed 
their  cross  I  111,  in  which  they  prayed  for  the 
foreclosure  of  their  mortgage  and  for  the  sale 
of  the  properU,  and  also  asked  for  the  appoint- 
ment of  receivers;  bat  the  court  refused  to 
make  such  appoin tment  These  trustees  after- 
wards filed  an  amended  cross  bill,  and  at  a  still 
later  date  an  original  bill  in  one  of  the  state 
courts  ^f  '^^^^souri,  which  was  removed  to  the 
United  ^tatds  ponrt,  and  consolidated  with  the 
original  suit.  These  bills  contained  prayers 
for  the  foreclosure  of  the  mortgage  and  the  ap- 
pointment of  receivers. 

June  26, 18H4,  the  receivers  petitioned  the 
court  for  advice,  stating  that,  from  the  incom- 
ing rents  and  profits  of  the  property,  they  were 
unable  to  pay  on  the  first  day  of  June,  1884, 
the  interest  falling  due  on  certain  classes  of 
bonds  and  dividends  on  certain  specified  stock. 
And  they  further  stated  in  respect  of  twenty- 
eight  other  classes  of  bonds  enumerated  in  the 
petition,  that  the  earnings  of  the  lines  upon 
which  Uiese  bonds  were  secured  had  until  this 
been  sufficient  to  meet  the  operating  expenses, 
cost  of  maintenance,  and  interest  payments, 
but  in  respect  to  ten  other  classes  of  bonds,  of 
which  the  bonds  of  the  Quincy  Company  con- 
stituted one,  "that  the  earnings  of  none  of  the 
lines  or  diviBions  last  above  described,  have  at 
any  time  since  their  acquisition  been  sufficient 
to  pay  their  operating  expenses,  the  cost  of  their 
maintenance,  and  interest  on  Uie  several  series 
of  bonds,  and  other  obligations  above  described, 
and  secured  upon  each  of  them  respectively  by 
mortgage  or  deeds  of  trust." 

The  petition  was  referred  to  a  master,  who 
reported  thereon  June  28,  1884,  and  recom- 
mended the  entry  of  an  order  directing  the  re- 
ceivers *'from  the  incoming  rents,  and  profits 
of  said  property,  after  meeting  such  other  ob- 
liirations  as  they  have  been  directed  to  dis- 
charge by  the  former  orders  of  this  court,  pay 
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from  whatever  balance  may  remak  in  Ihd 
hands  the  interest,  as  the  same  shall  froai  timt 
to  time  mature,  upon  the  foDowing  bcmds  at 
other  obligations  secured  by  nsortgage  om  the 
several  lines  or  divisions^  emuiierated, 
earnings  had  been  sufficient  to  pay  the  ii 
The  order  further  provided  "that 
herein*  until  otherwise  directed,  keep  the  ae- 
counts  of  all  the  earnings  and  inooiDoi  tnm, 
as  well  as  the  accounts  ofall  the  operatiBc  ex- 
penses, cost  of  maintenance,  and  taxes  vpoa, 
the  following  lines  or  divisioos  of  saki  proper- 
ty separately,  to  wit,"  and  here  follow  the  Iuhb 
which  had  not  earned  interest,  iodudieg  the 
Quincy  Company;  "and  that  aaid  iwidfm 
make  quarterly  reports  thereof,  shoinBc  boc 
only  the  income  and  expenses  of  each  of  tht 
lines  aforesaid,  but  also  the  methods  by  whicfc 
the  incomes  and  expensea  of  said  linea  were  re- 
spectively ascertained;**  umI  this  report  was 
confirmed. 

On  September  20.  1884,  the  reoeivera  iled  a 
petition  for  instructions  as  to  interest  doe  oa 
bonds  of  the  Havana  division;  and  oo  Odnbcr 
15,  1884,  the  court  stated,  upon  the  matier  be- 
ing i^n  brought  up,  thst  money  thai  be- 
longed to  the  mnlerl^ing  mortgages  would  mi 
be  taken  to  pay  mterest  ob  noa^eaniag 
branches. 

December  16,  1884,  the  Quincy  Compaay 
filed  an  intervening  petition  in  which  ii  aen 
forth  that  interest  on  its  bonds  was  in  dcfaak 
and  "that  it  has  no  means,  property,  or  maaejt 
aside  from  what  is  covered  by  said  mortgage, 
and  that  it  is  without  any  means  of  paying  aid 
overdue  and  defaulted  interest:"  that  tt  be^ 
lieved  that  if  default  in  the  payment  of  iotercsl 
should  continue,  the  bondholders  would  in- 
quire the  sale  of  the  mortgaged  property  voder 
the  terms  of  the  mortgage;  thai  it  had  sppfiid 
to  the  president  of  the  Wabash  Oooipaay  sad 
others  of  its  officers  for  informatioii,  hot  kad 
been  unable  to  obtain  any  of  an  intentioo  oa  ikt 
part  of  the  company,  or  any  one  for  it,  to  aakt 
such  payment;  and  it  prayed  that  the  ooopaav 
or  defendants,  or  some  one  of  them,  ahooM 
pay  the  interest  on  the  bonds  in  default  Jnlv  1, 

1884,  or  that  such  interest  be  paid  oot  of'tW 
funds  of  the  Wabash  Company  la  the  char^ 

or  under  the  control  of  the  court  or  the  it^  ^ 
ceivers,  or  that  the  court  order  that  the  Irmt 
between  the  petitioner  and  the  Wabash  Cbs- 
paoy  be  transferred  to  the  St.  Joseph  A  Qotarr 
Kaifroad  Company,  which  latter  coapsar 
would  pay  the  interest  coupons  in  an«aii»  ssd 
would  either  pay  or  give  security  to  p^  tte 
interest  coupons  about  to  mature  Jaooai^  1. 

1885,  and  would  assume  any  and  all  habihtia 
resting  upon  the  Wabash  Companv  or  to  mWtk 
it  was  subject  by  reason  of  the  exMtenre  of  «r 
under  said  lease.  This  petitioo  was  aasvcrri 
by  the  receivers  and  the  Central  Tmst  Oo» 
pany  and  Cheney,  trustee,  and  April  It,  IW. 
it  was  ordered  that  whenever  within  dcy 
days  from  that  date  the  8t  Joseph  A  Qeiacy 
Railroad  Company  should  pay  to  the  trartHS 
on  the  first  mortgsge  an  amount  equal  lo  Ikt 
coupons  on  the  first  mortgage  of  the  QaimT 
Company  due  June  1,  Im,  and  Janwy  1. 
1885,  in  payment  of  said  coupooa,  and  sbM 
assume  by  proper  agreement  in  wnrtag  lit 
liabilities  and  obligations  to  be  perfonned^ 
the  lessee  under  said  lease,  then  said  IcMcsbedi 
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become  taigDed  and  Tested  in  the  8t  Joseph 
Oompan J,  freed  from  any  liens  or  rights  of  the 
Wabash  Company  or  the  trustees  under  the 
general  mortgage. 

On  January  8,  1885,  the  receivers  reported 
tbe  incomes  and  earnings  from,  as  well  as  the 
operating  expenses,  cost  of  maintenance,  and 
taxes  of,  the  Qaincy  Company,  from  May  29 
to  September  80,1884,  showins  a  deficit  of 
|l,416u78;  and  on  the  second  of  March,  3885, 
made  a  similar  report  showing  a  deficit  of 
t9.0dl.82  from  October  1  to  December  81, 1884; 
and  on  May  15,  1885,  a  report  showing  a  total 
deficit  op  to  February  28,  1885.  lor  nine 
months,  of  $20,251.09.  On  March  20, 1 885.  the 
receivers  filed  a  petition  setting  forth  in  detail 
the  earnings  and  operating  expenses  of  all  the 
branch  and  leased  lines  of  the  Wabash  Com- 
pany from  May  29  to  November  80, 18^4.  and 
prayed  orders  with  respect  to  the  future  op- 
eration of  the  liens,  and  concerning  tbe  pay- 
ment of  Uie  respective  rentals  which  the 
Wabash  Company  had  agreed  to  pay.  Upon 
this  petition  the  court  made  an  order,  April 
16,  1885,  which  was  entitled:  *'In  the  matter 
of  the  application  of  the  receiver  for  the  can- 
celladon  of  certain  leases."  By  this  order  the 
court  directed:  (1)  *'That  subdivisional  ac- 
counts must  be  paid  separately."  (2)  "Where 
any  subdivision  earns  a  surplus  over  expenses 
tbe  rental  or  subdivisional  interest  will  be 
paid  to  the  extent  of  the  surplus  and  only  to 


the  extent  of  the  surplus."^  (8)  "Where  a 
subdivision  earns  no  surplus,  simply  pays  op- 
erating expenses,  no  rent  or  subaivinonal  in- 
terest will  be  paid.  If  the  lessor  or  the  subdi- 
visional mortgagee  desires  possession  or  fore- 
closure^  he  may  proceed  at  once  to  assert  his 
rights.  While  the  court  will  continue  to  op- 
erate such  subdivision  until  some  application 
be  made,  yet  the  ri^ht  of  a  leaser  or  mort- 
gagee wbosr  Tent  or  mterest  is  unpaid  to  insist 
upon  possession  or  foreclosure  will  be  promptly 
ncogDxzed,"  -r  (4)  "Where  a  subdivision  not 
only  earns  no  surplus,  but  fails  to  pay  operat- 
ing expenses,  as  in  the  St.  Joseph  and  St. 
Louis  tranches,  the  operation  of  the  subdivision 
will  be  continued,  but  the  extent  of  that  opera- 
tion will  be  reduced  with  an  unsparing  though 
a  discriminating  hand,  that  is,  if  a  subdivision 
does  not  earn  operating  expenses,  and  receivers 
are  rminioff  two  trains  a  day,  then  lop  one  of 
tbem  oif;  if  they  are  running  one  train  a  day 
and  stUl  it  does  not  pay,  then  run  one  train  in 
two  days.  While  the  court  will  endeavor  to 
keep  that  subdivision  in  operation,  it  will  make 
the  burden  of  it  to  the  consolidated  corporation 
sad  to  an  the  other  interests  put  into  that  oon- 
BoUdated  corporation,  a  minimum." 

These  directions  were  given  in  an  opinion 
which  was  ordered  to  stand  as  the  order  of 
the  court  in  respect  to  the  matters  therein  re- 
ferred to.  28  Fed.  Rep.  868.  July  15,  1885, 
Oilman  and  Bull,  trustees  under  the  mortgage 
of  the  Quincy  Company,  petitioned  for  the 
ponesdon  of  its  property.  The  petition  was 
granted  by  the  court  ana  the  receivers  were 
ordered  to  surrender  and  transfer  said  property 
to  the  trustees  on  or  before  August  1,  1885, 
whicb  was  done. 

On  July  1. 1884,  an  installment  of  interest  on 
the  bonds  of  the  Quincy  Company,  for  $86,120, 1 

146  U.& 


became  due  and  was  not  paid.  On  January  1. 
1885,  another  like  installment  became  due  and 
was  not  paid.  On  July  1,  1885,  another  like 
installment  became  d ue  and  was  not  paid.  The 
rent  due  for  the  month  of  July  amounted  to  [93) 
$6,020,  and  was  not  paid.  The  foregoing  in- 
stallments aggregated  $114,880.  The  taxes  on 
the  railroad  of  the  Quincy  Company  for  the 
year  1884  amounted  to  $16,000  and  were  not 
paid  by  the  Wabash  Company  or  the  receivers, 
but  by  the  trustees  for  the  Quincy  Company, 
who  also  made  repairs  upon  said  railroad  at  an 
expense  of  $15,000. 

December  8,  1885,  the  trustees  Oilman  and 
Bull  filed  a  petition,  in  which  application  the 
Quincy  Company  united  June  12,  1886.  by  a 
separate  petition.  These  petitions  prayed  that 
the  court  would  order  the  receivers  to  pay  to 
the  Quincy  Company  or  tbe  trustees,  for  the 
bondholders,  the  sum  of  $114,880  for  interest; 
$16,000  for  taxes;  and  $15,000  for  necessary 
repairs;  "being  the  rental  due  on  account  of 
the  said  lease  of  the  property"  of  tbe  company; 
and  that  the  court  would  decree  that  said  suras 
"are  liens  superior  and  paramount  to  all  mort- 
gages on  all  tbe  property  of  the  said  Wabash, 
St.  Louis  &  Pacific  Railway  Company."  The 
prayer  of  the  trustees*  petition  was  confined  to 
thesum  of  $114,880. 

January  6,  1886,  ^  decree  was  entert^l  fore- 
closing the  mortgages,  upon  the  property  of 
the  Wabash  Company,  known  as  the  general 
mortgage  and  the  collateral  trust  mortgage. 
The  court  found  due  upon  the  aeberal  mort- 
gage tbe  principal  sum  of  $17,000,000,  and  for 
interest,  $2,182,753.40,  up  to  December  1. 18H5; 
and  upon  the  collateral  trust  mortgage  the 
principal  sum,  of  $10,000,000,  and  $1,109,- 
268. 80  interest.  In  default  of  payment  of  these 
sums  the  court  directed  the  sale  of  the  mort- 
gaged property,  excluding,  however,  the  prop- 
erty of  the  Quincy  Company.  The  court 
decreed  tbat  the  sale  and  conveyance  of  the 
mortgaged  property  should  not  have  tbe  effect 
of  discharging  any  part  of  said  property  from 
the  payment  of  claims  that  had  been  or  might 
be  charged  against  the  same  or  tbe  receivers 
bv  the  court  making  the  decree  or  anv  other 
dlrcuit  Court  exercising  ancillary  jurisdiction, 
or  by  any  other  court  to  whicn  any  of  the 
parties  to  said  decree  had  been  remitied,  and 
tbat  the  property  should  be  subject  to  be  re- 
taken, and  if  necessary,  resold,  if  the  sum  so 
charged  or  to  be  charged  against  it  or  said  re- 
ceivers should  not  be  paid  within  a  reasonable  [04] 
time  after  beine  required  by  order  of  court 
Tbe  mortgaged  property  was  thereupon  sold, 
but  no  surplus  realized. 

The  net  earnings  of  the  Wabash  system 
from  the  time  the  receivers  took  possession  to 
the  time  when  they  surrendered  tbe  road  of 
the  Quincy  Company  was  $1,012,857.39,  wbicb 
was  $3,804,688.61  less  than  the  amount  of  pre- 
ferred debt  existing  when  the  receivers  took 
possession  The  petitions  of  the  trustees  Gil- 
man  and  Bull  and  of  the  Quincy  Company 
were  referred  to  a  master,  who  reported  against 
the  clidms  therein  set  forth.  Exceptions  were 
argued  before  the  Circuit  Court  ana  overruled,  * 
the  report  confirmed  and  the  petitions  dis- 
missed, whereupon  the  petitioners  brought  the 
case  by  appeal  to  this  court.    The  opinions  of 
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Brewer,  circuit  judge,  and  Tbayer,  district 
udgc,  will  be  found  reported  in  84  Fed.  Rep. 


Mettn.  D.  BL  x^  Jluuiiberlaiii»  Everett  W. 
PattisoD,  Edtoard  W.  Bfieldon  and  Jame$ 
Thomson^  for  appellants: 

The  receivers  of  the  Wabash,  St.  Louis  & 
Pacific  Railway  Company,  having  taken  pos- 
aession  of  and  operated  the  raiu-oad  of  the 
Quincy.  Missouri  &  Pacific  Railroad  Company, 
from  May  27.  1884.  to  August  1,  1885.  must 
t)e  held  to  have  adopted  the  lease  under  which 
said  railroad  was  held  at  the  time  of  their  ap- 
pointment, and  to  have  made  themselves  and 
the  property  in  their  hands  liable  to  the  lessor 
company  according  to  the  terms  of  such 
lesse 

High,  Receivers  (2d  ed.)  §  278;  Beach.  Re- 
ceivers. §^  514,  872:  2  Taylor,  Land.  &  T. 
§  451;  Salmon  v.  Smith,  1  Saund.  203^;  Wil- 
iiams  V.  Bosanquet,  1  Brod.  &  B.  238:  Uanwn 
y.  Stetenson,  1  Barn.  &  Aid.  303;  Re  Oak  Pits 
Colliery  Co.  L.  R.  21  Ch.  Div.  880;  Re  Lundy 
Granite  Ci?.  L.  R.  6  Ch.  App.  462;  Re  North 
Torksliire  Inm  Co,  L.  R.  7  Ch.  Div.  661;  Re 
SilkBtone  db  D,  C,  db  L  Co,  L.  R.  17  Ch.  Div. 
158;  Re  South  Kermngton  Co  operative  Stores, 
L.  R.  17  Ch.  Div.  161;  Re  Brown,  L.  R.  18  Ch. 
Div.  649;  Be  Progress  Assur,  Ci>.  L.  R.  9  Eq. 
870;  Re  Bridgewater  Engineering  Co,  L.  R.  12 
€h.  Div.  181;  Di^n  v.  Smith,  1  Swanst.  457; 
Martin  \.  Black,  9  Paige.  641,  4L.  ed.  848;  Re 
Brown,  8  Edw.  Ch.  884,  6  L.  ed.  697;  Hoyt  v. 
Stoddard,  2  Allen,  442;  Boyee  v.  BakeweU,  87 
Mo.  492;  Com,  v.  Franklin  Ins,  Co.  115  Mass. 
278;  People  v.  Universal  L,  Ins.  Co,  80  Hun. 
142;  ^oodruf  v.  Fhrie  R.  Co.  98  N.  Y.  609;  Ex 
parte  Faxon,  1  Low.  404;  Be  Merrijield,  3  Nat. 
Bankr.  Reg.  98;  Fosdick  v.  SefiaU,  99  U. 
8.  235  (25:a39);  Miltenberger  y,  Logansport,  O. 
<&  S,  W.  B.  Co.  106  D.  8.  286  (27:  117);  Onion 
Trust  Co,  V.  Blinais  Midland  R,  Co,  117  U.  S. 
434  (29:  968);  Kneeland  v.  American  L,  db  T. 
Co,  186  U.  S.  89  (84:  879);  WeUli  v.  Myers,  4 
Campb.  868;  Gilbert  v.  Washington  City,  V,  M. 
4:  G,  8,  B.  Co.  88Gratt  586;  Easton  v.  Houston 
<tf  T.  a  B.  Co.  88  Fed.  Rep.  784. 

Messrs,  Wells  H.  Blod^ett  and  Thos. 
H.  Habbard*  for  appellees: 

It  was  properly  held  in  the  court  below  that 
Humphreys  and  Tutt,  receivers,  did  not  under 
the  order  of  their  appointment  take  the  lease- 
hold term  of  the  Wabash  Company  in  the 
Quincy  road  as  assignees.  As  neither  privity 
•of  legal  estate  nor  privity  of  contract  existed 
between  the  receivers  and  the  lessor,  the  re- 
ceivers were  under  no  l^al  obligations  to  per- 
form any  of  the  covenants  of  the  lease. 

Stefoart  v.  Long  Island  R.  Go,  4  Cent.  Rep. 
115,  102  N.  Y.  607;  Wood,  Land.  &  T.  (2d 
«d.)  728;  Union  Bank  qf  Chicago  v.  Katisas 
City  Bank,  186  U.  S.  228  (84:  841);  Skip  v. 
Harwood,  8  Atk.  664;  W%9waU  t.  Sampson,  55 
U.  8.  14  How.  52, 65  (14:  823.  828);  EUis  t. 
Boeton^  H,  db  B.  B.  Co.  107  Mass.  1,  28;  May- 
vard  V.  Bond,  67  Mo.  815;  IJeiman  v.  Fisher, 
11  Mo.  App.  275.  281:  Qaither  v.  Stockbridge, 
^  Cent  Rep.  789,  67  Md.  222;  Booth  v.  Clark, 
^8  U.  S.  17  How.  822.  881  (15:  164.  167);  El- 
4ieottY,  United  States  Ins,  Co.  7  Gill.  820;  EUi- 
€oU  V.  Watford,  4  Md.  85;  Teager  v.  Wallace, 
44  Pa.  394;  ffigb.  Receivers  (3d  ed.)  §  278; 


Central  Trust  Co.  v.  Wabash,  St,  L.  ^  P,  E.  Cb. 
46  Fed.  Rep.  36. 

This  was  not  a  case  tn  whS^  paitiei 
could  take  as  assignees  if  thcj  aboold  ao 
entered  upon  and  occupied  leased  pffiwB  for 
the  purpose  of  determining  1 
accept  or  reject  a  kaae. 

3  Piatt,  Leases,  484,  48iL 

When  receivers  in  chancery  take 
of  and  use  property  not  belonging  totfae  fiBd 
in  court,  they  are  only  required  in  eqeftf  ae 
pay  a  reasonable  compenauion  for  ita  jmt, 

MUtenberger  v.  fjogantport,  C,  A  8,  W.  R. 
Co,  106  U.  8. 386  (37: 117);  KneOamd  t.  Amtri^ 
can  £.  <ft  r.  Ob.  186  U.  a  89  (84:  S7^,  Cm  v. 
JSew  Jersey  Midland  B.  Go.  37  N.  J.  Eq.  17. 

Interveners  are  not  entitled  to  reoowroo  the 
authorities  cited  by  them,  because  the  eseotkl 
facts  in  this  case  are  not  like  those  in  Um  tmm 
relied  on  by  them. 

In  his  brief,  the  learned  counsel  for  iater- 
venors  has  quoted  from  a  large  number  of  ad- 
judged cases  which  we  cannot  attempt  lo  iv* 
view  here  in  detail.  On  examinatinn,  kov- 
ever,  it  will  be  found  that  none  of  the  oovii 
have  held  more  than  Is  stated  in  the  foDoviif 
propositions: 

1st.  It  has  been  held  that  when  aasioees  ii 
bankruptcy,  or  statutory  receivers,  wko  wmf 
if  they  so  aetermine  take  a  legal  estate  in  tbe 
leasehold,  elect  to  enter  as  assignees,  that  they 
then  become  bound  to  pay  the  agreed  rcotal 
and  perform  all  the  other  covenants  whirh  raa 
with  the  land.  In  such  cases  the  parties  takt 
the  leaseholds  as  assi^ees,  and  they  are  bsU 
liable  only  because  of  the  privity  of  legal  » 
tate  created  between  them  and  the  leeaors. 

2d.  It  has  been  held  that  when  oosits  o< 
equitv,  at  the  instance  of  and  for  the  beacitol 
certain  creditors,  appoint  receiveia  orcr  tke 
property  of  A,  and  the  reodven  flBd  that  ia 
order  to  preserve  the  property  placed  ia  thHr 
custody  It  is  necessary  for  tliem  to  make  lessei 
or  adopt  those  previously  made  for  the  we  of 
property  belonging  to  B,  who  ia  not  a  paity  i» 
the  suit  or  interested  in  the  fund  in  oowt,  tkat 
in  90  doini?  tlie  receivers  act  as  the  ageotsef  A 
and  hia  creditors,  and  that — to  the  mlft  of 
Uieir  interest— the  property  of  the  teooivenh^ 
is  bound  for  the  payment  of  areaaosahlemftiL 

Mr.  ChirfJuMHee  Fnllw  dalivmd  thsofto- 
ion  of  the  court: 

When  the  receivers  were  appoialed,  iht 
Wabash  Company  consisted  of  a  syaic^  esa- 
trolling  some  tbirty-alx  hundred  miwsof  roal 
made  up  by  the  conaolidation  and  leariag  d 
many  different  railroada,  opoQ  ueailj  tmf 
one  of  which  there  existed  one  or 


gagea.    The  company  was  ioaolfeni;  te  pR<- 
erential  indebtedne«  amounted  to  wiaAj  f^ 


and  one  half  millions;  Ita  credft  was  fiat, 
and  many  parts  of  the  inuueiiy  wen  ■  » 
wretched  condition.  The  bill  was  ohvlDi^ 
framed  upon  the  theory  that  as  hMolvcat  m- 
road  corporation  has  a  atandteg  to  a  ooartif 
equity  to  surrender  its  proper^  into  the 
tody  of  the  court,  to  be  preserved  aad  " 
of  according  to  the  rights  of  to  varii 
iters,  and,  in  the  meantinae,  operated  h  As 
public  intereat    The  relief  amikht  was  pni 


cated  upon  the  view  that  thoaa  rij^ta  «« 
;ed  by  the  application,  and  that  Iht 


changea  I 
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reediog  was  In  the  interest  of  each  and  all  of 
them,  aa  aach  interest  might  appear.  The  bill 
to  characterized  by  one  of  the  counsel  as  ''with- 
out precedent.''  We  are  not  called  upon  to 
ioqoire  as  to  bow  that  may  be,  but  we  readily 
igree  that  the  concession  to  a  mortgagor  com- 
Dtny  of  the  power  through  its  own  act  to 
displace  Tested  liens  by  unsecured  claims  is 
daneerons  in  the  extreme.  But  no  such  con- 
cet&D  was  made  here.  On  the  contrary, 
from  the  berinning,  the  court,  by  repeated 
directions  and  orders,  fully  recognizied  the  fact 
that  none  of  the  numerous  defendants  had  con- 
tented that  their  rights,  whatever  they  might 
be,  should  be  suborainated  to  those  of  others 
u>  which  they  were  superior,  and  that  no  de- 
fendant should  be  subjected  to  loss  of  priority 
because  necessarily  brought  into  association 
with  others  by  the  bill. 
In  the  order  of  appointment,  the  receivers 


the  proposition  that  the  receivers  bad  adopted 
the  lease  and  made  themselves  and  the  prop- 
erty in  their  hands  liable  according  to  its 
terms. 

It  is  not  asserted  that  these  receivers  became 
the  assignees  of  the  unexpired  term  of  the 
leasehold  estate,  with  the  right  to  dis|)ose  of  it, 
but  it  is  claimed  that  because  they  took  pos- 
session of  the  railroad  of  the  Quincy  CompHny 
and  held  and  operated  it  until  August  1, 1885, 
they  became  liable  to  the  extent  of  the  rental 
up  to  that  Ume.  But  the  receivers  were  not 
statutory  receivers,  nor  did  they  occupy  iden- 
tically the  same  position  as  assignees  in  bsnk- 
ruptcy  or  insolvency,  and  the  like.  They 
were  ministerial  officers  appointed  by  the  court 
of  chancery  to  take  possession  of  and  preserve 
pendente  lite  the  fund  or  property  in  litigation; 
mere  custodians,  coming  within  the  rule  stated 
in    Union  Bank  of  Chieago  v.  Kan^ae  Oity 


were  directed  to  pay  out  of  the  income  that  Bank,  186  U.  S.  2^,  286  [84:  841,  846],  where 


should  come  into  their  hands,  rental  which 
bad  accrued  or  which  might  accrue  upon  all 
complainant's  leased  lines,  but  to  keep  accounts 
showing  the  source  of  income  and  revenue 
with  reffrence  to  expenditure.  Immediately, 
and  witltin  a  month  thereafter,  the  receivers 
called  the  attention  of  the  court  to  the  fact 
that  ths  earnings  of  ten  enumerated  lines  or 
divisions  bad  not  at  any  time  since  their  acqui 
sition  been  sufficient  to  pay  their  operaun^ 
expenses,  the  cost  of  thebr  maintenance  and 
bterest  on  the  bonds  and  other  obligations 
secured  apon  each  of  them,  while  certain 
others  had;  and  by  the  confirmation  of  the 
master's  report,  which  was  made  on  the  28th 
of  June,  lo84,  the  court,  adopting  its  recom- 
mendations, directed  that  the  receivers  should 
pay  interest  on  the  bonds  or  obligations  secured 
on  the  several  paying  enumerated  lines  or 
divisions,  from  whatever  balance  of  income 
might  remain  in  their  hands  after  meeting 
other  obligations;  and  that  an  account  should 
be  kept  ot  the  earnings  and  incomes  from,  as 
wen  as  the  accounts  of  all  the  operating  ex- 
penses, cost  of  maintenance  and  taxes  upon, 
certain  c^er  enumerated  lines  or  divisions, 
hichiding  tlmt  of  petitioner.  This  was  fol- 
lowed by  tbe  declaration  of  the  court  that  the 
earnings  of  the  branches  which  earned  their 
interest  were  not  to  ht  taken  to  pay  interest  on 
aon-eaming  branches,  but  that  the  concerns 
whldi  had  not  earned  running  expenses  would 
be  permitted  to  collapse.  Then  came  the  in- 
terrtening  petition  of  the  appellant  company 
for  a  transfer  of  the  lease,  which  petition  was 
granted;  but  the  order  of  court  was  not  availed 
bf  or  acted  upon  by  petitioner. 

Tbe  <»der  of  April  16, 1885,  reiterated  the 
position  taken  by  the  court,  and  specifically 
pointed  out  that,  where  there  was  no  income, 
tental  chdms  would  not  be  paid. 

The  petitioners,  however,  after  taking  pos 
■ession  of  their  road,  asked  the  court  to  decree. 
iKH  the  allowance  of  their  rental  claims,  and 
those  for  repairs  and  taxes  paid  as  unsecured 
hidebtedness,  but  a  lien  in  their  favor  for  those 
amounts  superior  and  paramount  to  the  mort- 
gages on  the  property  of  the  Wabash  Com- 
pany. They  sought,  in  other  words,  to  have 
these  dalma  charged  upon  the  corpuaof  the 
property  in  preference  to  subsisting  contract 
liens.    And  they  based  this  contention  upon 

iU  U.  8»         U.  8..  Book  86.  iO 


this  court  said:  "A  receiver  derives  his  au- 
thority from  the  act  of  the  court  appointing 
him,  and  not  from  the  act  of  the  parties  at 
whose  suggestion  or  by  whose  consent  he  is 
appointed ;  and  tbe  utmost  effect  of  his  appoint- 
ment is  to  put  the  property  from  that  time 
into  his  custody  as  an  officer  of  tbe  court,  for 
the  benefit  of  the  party  ultimately  proved  to 
be  entitled,  but  not  to  change  the  utle.  or  evsP^ 
the  right  of  possession  in  the  property." 

As  observed.  In  relation  to  such  a  receiver, 
by  the  Supreme  Court  of  Maryland,  In  Oaither 
V.  Stockbridge,  67  Md.  222,  fm,  8  Cent.  Rep. 
789,  cited  by  coimsel  for  appellee:  "It  Is 
manifest  that  the  scope  of  his  duties  and 
powers  are  very  much  more  restricted  than 
those  of  an  assignee  in  bankruptcy  or  insolv- 
ency. In  the  case  of  an  assignee  in  bank- 
ruptcy, the  law  casts  upon  such  assignee  tne 
legal  title  to  the  unexpired  term  of  the  lease, 
and  he  thus  becomes  assignee  of  the  term  by 
operation  of  law,  unless,  mm  prudential  con- 
siderations, he  elects  to  reject  the  term  as 
being  without  benefit  to  the  creditors.  But 
not  so  in  the  case  of  receivers,  unless  It  be,  as 
in  New  York  and  some  of  the  other  states, 
where,  by  statute,  a  certain  class  of  receivers 
are  Invested  with  the  insolvent's  estate,  and 
with  powers  very  similar  to  those  vested  in  an 
assignee  in  bankruptcy.  Booth  y.  C^rk,  58 
U.  U.  17  How.  881  [16: 167].  The  ordinair 
chancery  receiver,  such  as  we  have  In  this 
case,  is  clothed  with  no  estate  in  the  property, 
but  Is  a  mere  custodian  of  it  for  the  court; 
and,  by  special  authority,  may  become  an 
officer  of  the  court  to  effect  a  sale  of  the  prop- 
erty, if  that  be  deemed  necessary  for  the  ben- 
efit of  the  parties  concerned.  If  the  order  of 
the  court,  under  which  the  receiver  sets,  em- 
braces the  leasehold  estate.  It  becomes  his 
duty,  of  course,  to  take  possession  of  it.  But 
he  does  not,  by  taking  auch  possession,  be- 
come assignee  of  tbe  term,  in  any  proper  sense 
of  the  word.  He  holds  that,  as  he  would  hold 
any  other  personal  property  involved,  for  and 
as  the  hand  of  the  court,  and  not  as  assignee 
of  the  term." 

But  appellants  insist  that  without  regard  to 
privity  of  estate  or  privity  of  contract,  receiv- 
ers in  chancery  are  liable,  not  for  a  reasonable 
rental  value  during  the  occupancy  of  leased 
property  conunitted  to  their  charge  by  order 
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of  court,  bat  for  reDtal  according  to  the  cove- 
DaDtfl  of  the  leases  wbeoever  there  are  unequivo- 
cal acts  of  use  and  control  of  such  property;  and 
tiiat  they  thus  adopt  the  leases  and  become 
bound  by  their  terms  so  long  as  such  use  and 
control  continue.  It  in  said  that  this  is  settled 
doctrine,  and  that  whether  receivers  take  as 
statutory  or  common  law  or  quan  or  equitable 
assignees:  whether  the  title  is  in  them,  or  the 
estate,  or  the  whole  estate,  has  vested  in  them, 
or  whether  they  hold  as  mere  custodians  for 
the  court,  is  immaterial;  that  they  are  put  to 
an  election  to  assume  or  to  reject  the  leases, 
and  if  they  elect  to  avail  themselves  of  them, 
they  are  bound  to  respond  according  to  their 
terms.  This  position  ignores  any  distinction 
between  those  who  take  by  operation  of  law 
and  those  who  do  not,  but  inasmuch  as  it  con- 
fessedly requires  the  application  of  the  same 
rule  as  in  the  case  of  statutory  receivers,  as> 
•ignees,  and  liquidators,  this  branch  of  the 
controversy  may  be  disposed  of  on  appellants' 
own  ground. 

That  rule  is  thus  stated  in  Mr.  Platf  s  work 
on  Leases  (vol.  2,  p.  485),  in  reference  to  as- 
signees in  bankrupt e/:  ^'A  reasonable  time 
was  allowed  the  assiguees  to  ascertain  the  value 
of  the  lease  before  they  made  their  election; 
for  which  purpose  they  might  have  it  valued, 
or  put  up  for  sale,  without  danger  of  such  act 
being  deemed  an  acceptance.  If,  however, 
they  accepted  a  bidding,  or  dealt  with  the  estate 
as  their  own,  or  used  it  in  a  manner  injurious 
to  the  persons  otherwise  entitled,  they  were 
not  within  this  protection."  The  principle 
that  such  assignees  shall  not  be  held,  unless  by 
their  consent,  to  take  what  will  charge  the  es- 
tate with  a  burden,  has  been  often  applied  by 
this  court;  {Otetmy  v.  Langdon,  98  U.  8.  20/25: 
48] ;  American  Fits  Ob.  v.  Oarreti,  110  U.  8. 
288  [28: 149];  Sparhavk  v.  Terkei,  142  U.  8. 
1  [85: 915])  and  also  by  the  state  courts,  as  in 
Martin  ▼.  Bi^iek,  9  Paiffe.  641, 4  L.  ed.  848,  by 
Ohaneelhr  Walworth; in  Com,  v.  Franklin  Ins, 
Co,  115  Mass.  278.  by  Judge  Endicott;  in  Rerry 
▼.  OiUi8,  17  N.  Y.  9.  by  Clii^  Jutiiee  Parker; 
and  in  many  other  cases. 

it  is  thus  expounded  in  respect  of  official 
liquidators  under  the  English  "Companies 
Act,"  by  /Afrd  Jtutice  Lindley,  in  Be  Oak  Pile 
CoUi&rp  Co.  L.  R  21  Ch.  Div.  822.  880: 

''  (])  If  the  liquidator  has  retained  pos<«ession 
for  the  purposes  of  the  winding  up,  or  if  be 
has  used  the  property  for  carrying  on  the  com- 
pany's business,  or  has  kept  the  property  in 
order  to  sell  it  or  to  do  the  best  he  can  with  it, 
the  landlord  will  be  allowed  to  distrain  for 
rent  which  has  become  due  since  the  winding 
up.  ...  (2)  But  if  he  has  kept  possession 
by  arrangement  with  the  landlord  and  for  his 
benefit  as  well  as  for  the  t)enefit  of  the  com- 
pany, and  there  is  no  agreement  with  the 
liquidator  that  he  shall  pay  rent,  the  landlord 
is  not  allowed  to  distrain.  .  .  .  When  the 
liquidator  retains  the  property  for  the  purpose 
of  advantageously  disposing  of  it,  or  when  he 
continues  to  use  it,  the  rent  of  it  ought  to  be 
regarded  as  a  debt  contracted  for  the  purpose 
of  winding  up  the  company,  and  ought  to  be 
paid  in  full  like  any  other  debt  or  expense 
properly  incurred  by  the  liquidator  for  the 
same  purpose,  and  in  such  a  case  it  appears  to 
us  that  the  rent  of  the  whole  period  during 
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which  the  property  is  so  retafaicd  or  used  oaitkt 
to  be  paio  in  f uu  without  reference  Id  the 
amount  which  could  be  realized  bj  a  dlmii  ■. 
.  .  .  But  no  authority  has  vet  gout  the 
length  of  deciding  that  a  landlord  is  entitled  to 
distrain  for  or  be  paid  in  full  reet  acciukif 
since  the  commencement  of  the  wiod^  mp, 
where  the  liquidator  has  done  nothing  except 
abstain  from  trying  to  get  rid  of  tlie  propcftj 
which  the  company  holds  as  leasee.  If  the 
landlord  has  endeavored  to  reenter  and  the 
liquidator  had  objected,  the  case  might  be  dif- 
ferent, but  having  r^rd  to  the  pfovisioBS  of 
the  Companies  Act  of  1882,  we  are  of  opiaioc 
that  in  the  case  now  supposed  the  buKflord 
must  rely  on  his  right,  if  any,  to  reenter  and 
prove  for  the  arrears  doe  to  him,  and  that  he 
is  not  entitled  to  an  v thins  more." 

In  Sunflateer  Oil  Co.  v.  Wilson,  143  U.  &  3U, 
822  [85:1025.  1028],  where  an  oil  coopaar 
contracted  with  a  railway  company  to  pof- 
chase  certain  rolling  stock  and  lem^e  the  Siiae 
to  the  railway  company  at  a  specified  restal, 
the  latter  agreeing  to  purchase  and  pay  for  it 
in  cash  on  or  before  a  given  date,  or  if  it 
should  be  unable  to  do  so  to  turn  it  over  to  the 
oil  com^mny  at  the  expiration  of  the  oootiact 
in  good  order  and  condition,  and  the  nilvav 
company  became  insolvent  and  its  mortfa^ 
bonabolders  instituted  proceedings  to  foredoR 
and  had  a  receiver  appointed,  it  was  snd: 
*'  The  receiver  did  not  simply  by  virtue  of  hit 
appointment  become  liable  upon  the  oovraaati 
and  agreements  of  the  railwav  oompaar. 
High,  Receivers,  g  278;  Boyt  v.  BkM^t 
Allen,  442.  Upon  taking  posoessino  of  the 
property,  he  was  entitled  to  a  reasonable  tiat 
to  elect  whether  he  would  adopt  this  cxwtrKt 
and  make  it  his  own,  or  whether  he  would  ia- 
sist  upon  the  inability  of  the  company  to  psj, 
and  return  the  property  in  good  order  aad  ooa 
diiion,  paying,  of  course,  the  stipulated  reetal  I 
for  it  so  long  as  he  used  it"  As  between  tke  i 
mortgagees  Invoking  the  interpositioa  of  iW 
court  and  the  oil  company,  the  agreed  teatal 
was  held  to  be  the  proper  payment  to  be  made 
for  the  use  of  the  rolling  stock  under  the  par- 
ticular contract  in  quesUon. 

Tested  by  this  rule,  we  are  of  opinioa  thic 
these  receivers  did  not  become  bound  by  m 
election  or  by  reason  of  any  act  of  their  owasr 
by  any  order  of  the  court. 

The  court  did  not  bind  itself  or  its  rsoeiven 
eo  inetanti  by  the  mere  act  of  taking  puawtsifa*. 
Reasonable  time  has  necessarily  to  be  tik  v  la 
ascertain  the  situation  of  affaira.  The  Q*  ucj 
Company,  as  a  quati  public  oorporatioti,  oprf 
ating  a  public  highway,  was  under  a  poMt 
duty  to  keep  up  and  maintain  its  raiboaa  «  • 
going  concern,  as  was  the  Wabash  Ooapaay 
under  the  contract  between  them,  but  the  Istta; 
bad  become  unable  to  perform  the  pobHc  wv- 
ice  for  which  it  nad  been  endowed  wiU  hi 
faculties  and  franchises,  and  whk^  it  bad  i^ 
sumed  to  discharge  as  between  it  and  the  oiks' 
company.  Its  operation  could  only  he  c» 
tinned  under  the  receivers,  whnae  action  ia  tkM 
respect  cannot  be  adjudged  to  have  beta  ^ 
tated  by  the  idea  of  keeping  the  propntr  n 
order  to  sell  it,  or  using  it  to  the  sdvaDtafe  «f 
the  otditon,  or  doing  otherwise  than  **almi 
from  trying  to  get  rid  of  the  property. "  Oarit 
this  was  no  case  of  the  empioymeat  of  tta 
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pmperty  of  anotber  for  one's  own  benefit 
Within  a  month  the  receivera  applied  to  the 
court  for  iostructioDS,  distinctly  setting  forth 
that  there  was  no  income  wberewith  to  pay 
the  rtntal  in  question,  and  the  order  of 
court,  entered  at  once,  proceeded  upon  the 
theory  that  they  were  not  to  be  bound  by  the 
reDtaf  prescribed. 

Nor  was  there  any  resistance  by  the  receivers 
or  impediment  interposed  by  them  to  the  re- 
mtry  of  the  Quincv  Company.  The  receivers 
did  not  so  remain  in  possession,  nor  were  they 
authorized  by  the  court  to  so  remain,  as  to 
render  the  lessor  unable  itself  to  resume  pos- 
lession.  .  The  lease  gave  the  Quincy  Company 
the  option  to  re-enter,  and  put  an  end  to  it, 
upon  default  in  payment  of  rental  continued 
for  thirty  davs.  Default  in  fact  did  not  oc- 
cur until  July  1,  1BB4,  but  upon  the  face  of 
the  bill  the  utter  inability  of  the  Wabash  Com 
pany  to  pay  rent  appeared,  and  under  the  cir- 
cumstances it  is  unreasonable  to  suppose  that 
if  appellants  had  applied  to  the  Circuit  Court 
for  possession  of  the  property  earlier  than  tbey 
did,  the  court,  in  view  of  the  state  of  the  case 
disclosed  by  the  record,  would  have  declined 
to  band  it  over.  Such  application  was  made 
December  16,  1884,  and  an  order  granted  ac- 
cordingly, but  not  availed  of  by  the  Quincy 
Company.  Subsequently,  on  a  renewed  appli- 
cation, the  company  retook  its  road,  freed 
from  any  liability  for  the  enormous  preferential 
indebtedness  of  the  Wabash  Company,  and 
with  its  public  duty  discharged  up  to  that 
time  by  the  receivers  at  a  loss  of  more  than 
$::0,000.  The  lease  had  not  theretofore  been 
canceled  by  the  court,  doubtless  because  it  was 
considered  that  that  ought  not  to  be  done  with- 
out the  assent  of  the  lessor,  but  the  court  said: 
"The  right  of  a  lessor  or  mortj^gee,  whose 
real  or  interest  is  unpaid,  to  insist  upon  pos- 
session or  foreclosure  will  be  promptly  recog- 
nizea/'  This  was  as  late  as  April  16, 1885,  but 
it  was  consistent  with  the  order  of  June  28, 
1884,  and  the  position  of  the  court  through- 
out. Indeed,  there  can  be  no  pretense  that  Uie 
Quincy  Company  or  its  trustees  wer»f  en- 
couraged to  remain  inactive  in  reliance  on  pay- 
ment of  rental  under  order  of  court  unless  t£e 
earnings  of  their  road  justified  it. 

Our  conclusion  is  that  the  receivers,  as  such, 
did  not  become  so  committed  to  the  terms  of 
the  lease  as  by  reason  thereof  to  be  subjected 
to  an  obligation  requiring  the  rental  to  tJepaid 
out  of  the  property  of  the  Wabash  Company 
in  preference  to  the  payment  of  the  mortgagees 
of  that  property.  Whether  that  rental  might 
be  preferred  ui  payment  to  the  unsecured  debts 
if  there  had  been  any  equity  in  the  mortgaged 
premises,  is  a  question  not  arising  for  decision. 

If  the  receivers  were  not  bound  as  having 
become  virtually  assignees  of  the  lease  or  by 
reason  of  any  acts  of  their  own  or  orders  of  the 
court,  were  the  petitioners  entitled  to  the  re- 
lief tbey  prayed  upon  any  ground  heretofore 
i^coguized  as  justifying  such  imposition  upon 
the  corpus  of  the  property  in  priority  to  the 
claims  of  lien  creditors? 

In  Morgan'i  L,  dk  T.  B.d  83,  Co.  v.  Texas 
Cent,  R.  Co, .  187  U.  S.  171. 197  [34:625, 6341, we 
K^id  that  the  doctrine  of  Fo«ltck  v.  JSchail,  99 
U.  S.  285  f25:  889],  is:  "that  a  court  of  equity 
may  make  it  a  condition  of  the  issue  of  an  order 
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for  the  appointment  of  a  receiver,  that  certain 
outstanding  debts  of  the  company  shall  be  paid 
from  the  income  that  may  be  collected  by  the 
receiver  or  from  the  proceeds  of  sales;  that  the 
property  being  in  the  hands  of  the  court  for 
administration  as  a  trust  fund  for  the  payment 
of  incumbrances,  the  court,  in  putting  it  in 
condition  for  sale,  may,  if  needed,  recognize  the 
claims  of  materialmen  and  laborers,  and  some 
few  others  of  similar  nature,  accruing  for  a 
brief  period  prior  to  its  intervention,  where 
current  earnings  have  been  used  by  the  com- 
pany to  iMty  mortgage  debt  or  improve  the 
property,  instead  of  to  pay  current  expenses, 
under  circumstances  raising  an  equity  for  their 
restoration;  as  for  instance  where  the  company 
being  insolvent  and  in  default  is  allowed  by 
the  mortgage  bondholders  to  remain  in  pos- 
session and  operate  the  road  long  after  that  de- 
fault has  become  notorious,  or  where  the  com- 
pany has  been  suddenly  deprived  of  the  con- 
trol of  its  property,  and  the  pursuit  of  any 
other  course  might  lead  to  cessation  of  opera- 
tion. Miltenberger  v.  Logansport^O.  db  8.  W, 
R,  Co,  106  U.  8.  286,  311,  312  [27: 117.  126. 
127].  'If  the  officers  of  the  conapany ,'  remarked 
Afr.  Chief  Justice  Waite,  in  Fosdtck  v.  Schall, 
'give  to  one  class  of  creditors  that  which  prop- 
erly belongs  to  another,  the  court  may,  upon  an 
adjustment  of  the  accounts,  so  use  the  income 
which  comes  into  its  own  hands  as,  if  practica- 
ble, to  restore  the  parties  to  their  original  cquita-  , 
ble  rights.  .  .  .  \Yhateyer  is  done,  therefore,  • 
must  be  with  a  view  toa  restoration  by  the 
mortgage  creditors  of  that  whicl.  they  have  . 
thus  inequitably  obtained.  It  follows  that  if 
there  baa  been  in  reality  no  diversion  there  can  : 
be  no  restoration;  and  that  the  amoimt  of  ■ 
restoration  shall  be  made  to  depend  upon  the 
amount  of  the  diversion.'  BurnhamY,  Bowen, 
111  U.  8.  776  [28:  5961;  Union  Trust  Co,  v. 
lUinois  Midland  Co.  117  U.  8.  434  [29:  963]." 

The  immense  floating  debt  for  supplies  and 
other  preferential  claims  here  precludes  the  in- 
ference that  there  was  any  such  diversion  of  [104] 
earnings  applicable  to  the  payment  of  rental, 
and  the  priority  asked  cannot  be  rested  on  that 
ground. 

In  Wallace  ▼.  Loomie,  97  U.  8.  146,  162  [24: 
895,  900],  it  was  said  by  Mr.  Justice  Bradley, 
speaking  for  the  court:  '  'The  power  of  a  court 
of  equity  to  appoint  managing  receivers  of 
such  property  as  a  railroad,  when  taken  under 
its  charge  as  a  trust  fund  for  the  payment  of 
incumbrances,  and  to  authorize  such  receivers 
to  raise  money  necessary  for  the  preservation 
and  management  of  the  property,  and  make  the 
same  chargeable  as  a  hen  thereon  for  its  re- 
payment, cannot,  at  this  day,  be  seriously  dis- 
puted. It  is  a  part  of  that  jurisdiction,  always 
exercised  by  the  coiurt,  by  which  it  is  its  duty 
to  protect  and  preserve  the  trust  funds  in  its 
hands.  It  is,  undoubtedly^  a  power  to  be  ex- 
ercised with  great  caution;  and.  if  possible,  > 
with  the  consent  or  acouiescence  of  the  parties 
interested  in  the  fund.'^ 

But  here  this  rental  was  certainly  not  an  ex- 
pense originated  in  the  process  of  administra- 
tion by  the  court,  and  the  road  was  surren- 
dered as  soon  as  the  lessor  wouhl  take  it.  Nor 
did  the  mortgagees  consent  to  have  the  claim 
charged  upon  the  corpus  of  the  property  in 
preference  to  their  mortgages.    The  case  does 
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not  oonie  wiibin  KMeiardi  ▼.  American  Loan 
db  T.  Oo.,  186  U.  8.  89r84:  879];  MiUenberger 
T.  Loganapart,  O.d  S.WlR  Co.,  106  U.  8. 286» 
818  [27: 117, 127],  or  any  other  of  the  author- 
ities dted. 

We  do  Dot  diflOOTer  any  equitable  ground 
upon  which  appellants  are  entitled  to  a  pref- 
erence in  the  aiBtribution  of  the  proceeds  of 
the  sale  of  the  mortgaged  property.  The  cost 
of  the  maintenance  of  the  Qumcy  road  by  the 
receivers  exceeded  its  total  earnings;  and  the  net 
earnings  of  the  whole  Wabash  system,  before 
the  Qidncy  Company  retook  its  road,  did  not 
amount  to  one  quarter  of  the  amount  of  pre- 
ferred debt  existing  when  the  receivers  were 
appointed.  The  property  was  surrendered  to 
it  treed  from  any  charge  for  that  debt,  to  the 
payment  of  which  it  contributed  nothing.  The 
action  of  the  court  in  making  the  appomtment 
of  receivers  on  the  application  of  the  mor^ 
[105]  gagor  cannot  be  successfully  challenged  upon 
Uiis  appeaL  The  theory  of  the  bill  and  the  ac- 
tion of  the  court  and  its  officers  left  all  the 
creditors  with  their  rights  existing  as  they  ex- 
isted before  the  appointment  was  made;  and 
we  find  no  legal  or  equitable  grounds  upon 
which  the  prior  liens  of  the  mortgagees  can  be 
1    displaced. 

iTie  decree  of  the  Circuit  Court  diemimng 
VuM  petitione  wae  right,  and  it  is  afflrmed. 


THE  ST.  JOSEPH  &  ST.  LOUIS  RAIL- 
ROAD COMPANY,  Appt., 

V, 

SOLON  HUMPHREYS  and  THOMAS  E. 
TUTT,  Receivers  of  the  Wabash,  St. 
LouiB    &    Paoifio    Railwat  Company, 

■T  AL. 

(See  8. 0.  Reporter^  ed.  105-116.) 

Beceiter  of  a  railroad  not  bound  to  adept  out- 
standing leaeee — lohen  receiver  not  liable  for 
rent. 

L  Before  a  receiver  of  an  insolvent  raUroad  cor- 
poration which  has  surrendered  Its  property  to 
a  oourt  of  equity,  can  be  held  to  have  adopted 
ootBtandtaff  leases,  reasonable  time  is  required 
to  asoerCain  the  situatioQ,  in  order  that  the  oourt 
may  determine  the  proper  course  to  be  pursued. 

a.  The  court  is  not  bound  to  direot  the  receiver 
of  a  railroad  to  adopta  lease  to  such  road  of  an- 
other railroad  and  pay  the  rent,  and  thus  inflict  a 
loss  on  the  former  road  out  of  .whose  money  or 
property  alone  the  rent  oould  be  paid;  where  the 
adoption  of  the  lease  and  the  operation  of  the 
leased  road  would  be  a  tmrden  on  the  property 
in  the  hands  of  a  receiver. 

[No.  2€r7]. 

Argued  April  19, 189t.    Decided  April  96, 1899. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  dismissing  petitions  for  an 
order  that  the  receivers  paj  certain  rent  to  the 
8t.  Joseph  ^  St.  Louis  Railway  Company 
due  on  a  lease  to  the  St  Louis,  Kansas  City 
A  Northern   Railway  Company,    from   the 

Vool-'Am  to  potoan  and  dulim  of  reeUven^  see 
note  to  Davis  v.  Gray,  Zi:  447. 
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property  of  the  Wabadi  Raflwmy 
the  hands  of  said  receiver  with 
named  company  the  lessee  company 
solidated.    Affirmed. 


Statement  by  Mr.  CkirfJuMiiee 

June  1,  1874,  the  St.  Joseph  A  8l  Looii 
Railroad  Company  leased  its  road  to  tte  Sl 
Louis,  Kansas  City  &  Northern  Railroad  Oms- 
p^ny  for  the  full  term  of  nioety-niDe  jtan. 
The  lessee  a^eed  to  pay  the  leasor  oa  the  fim 
days  of  March  and  September  tn  eadi  year,  ss 
a  rental,  thirty  per  cent  of  the  groaa  eaningi 
of  said  line,  and  it  also  agreed  that  soeh  per- 
cental^ should  not  be  in  any  one  year  loa  than 
$20,000;  and  agreed  to  pay  all  tazea,  and  pat 
the  road  in  i^ood  runninir  order  and  keep  it  in 
good  condition  during  the  whole  of  aud  tenR. 
The  lease  also  contained  thefoUowing  psovii. 
ion: 

"But  in  case  default  should  be  made  by  tba 
party  of  the  second  part  in  the  payment  of  the 
rents  herein  reserved  and  the  same  or  any  part 
thereof  shall  remain  unpaid  for  the  space  of 
thirty  days  from  and  after  the  djiy  when  the 
same  shall  become  due  and  payal/le,  or  if  mH 
party  of  the  second  part  shall*  fail  to  cooplr 
with  its  covenants  to  pay  taxes  aforeaadd  or  ■■ 
all  things  keep  and  observe  all  and  erety  iht 
covenants,  stipulations,  and  agreenH^ts  bema 
contained  and  on  its  part  to  be  observed  aad 
kept,  then  it  shall  be  lawful  for  the  nid  party 
of  the  first  part  to  enter  upon  and  tmke  povrt- 
sion  of  all  the  property  hereby  leased,  togetbrr 
with  all  the  improvements  i hereon  constmcftni. 
and  to  have  again,  repossess,  and  enjoy  tW 
same  as  in  the  nrst  instance,  and  upon  soch  M- 
fault  in  the  payments  of  rent  or  taxes  or  the 
breach  of  any  such  covenants  as  aforeaud  tha 
lease  shall  cease,  terminate,  and  be  forffitcd, 
at  the  option  of  the  party  of  the  first  part" 

The  St.  Louis  Company  took  pusse^rioa  of 
the  leased  line  and  operated  it  until  NoTe» 
ber,  1879.  at  which  time  that  company  ooanl- 
idated  with  the  Wabash  Railway  Coop^aj. 
the  consolidated  company  takine  the  naaeof 
the  Wabash.  St  Louis  ^  Pacific  Railway  Oo» 
Mny.  On  the  first  of  June,  18d0.  tbe  Wabsik 
Companv  executed  to  the  Central  Trust  Uo» 
pany  of  New  York  and  James  Cbenev  a  morv 

gge  on  its  entire  system  to  secure  what  wen 
lown  as  its  general  mort$;nge  bonds,  of  whkdk 
seventeen  muiiona  of  dollars  were  lasoed,  sad 
subsequently  a  mortgage  to  the  Iron  MonataiM 
Company  to  indemnify  that  company  for  oeh 
tain  advances;  and  also  a  collatet«l  traslsort' 
gage.  On  May  87,  1884,  the  Wabaih  Cd» 
pany  filed  in  the  Circuit  Court  of  the  Uaitrd 
States  for  the  Eastern  District  of  Missoori  in 
bill  of  complaint,  which  has  already  beeawf- 
ficiently  set  forth  in  tbe  precedinjr  case,  5a. 
228,  (^ncM,  M.  dP.  R  Os.  v.  Sumpirgfi. 
and  upon  the  filing  of  whidi  reoalvcn  v«t 
appointed  as  therein  detailed. 

On  June  15,  1884,  the  WabMh  Oospat 
filed  by  leave  of  court  an  amanded  billof  ow 
plaint,  setting  forth  with  greater  parttcahrin  j 
the  various  noes  of  railway  bdongiag  to  »  Q 
system;  the  Uena  and  incambranoes  thanoa. 
and  the  financial  conditloo  of  the  cu»paaf; 
and  stating  the  lease  between  the  8t  Je«V* 
Company  and  the  8t  Lonia,  rinsM  Giiy  A 
Northern  Railway  Oompaqy;  and  the  carnal^ 
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datioD  between  the  Imtter  company  and  the  Wa- 
bish  Company. 

On  Jnne  26,  1884,  the  receivers  asked  in- 
itmctions  from  the  court,  but  the  8t.  Joseph 
Company  is  not  mentioned  in  their  petition  of 
that  date,  nor  in  the  master's  report  thereon. 
Tbe  petition  states,  however,  that  the  Wabash 
Railway  Company  and  the  St.  Louis.  Kansas 
City  &  Northern  were  possessed  of  certain  yal- 
cable  lines  of  railroad,  which  were  subject  to 
mortgages  and  deeds  of  trust,  and  gives  a  list 
of  them,  not  including  the  St.  Joseph,  and 
after  excluding  certain  fines  or  divisions  whose 
earnings  had  not  theretofore  been  sufficient  to 
pay  operating  expenses,  cost  of  maintenance 
and  intereat,  says  that  from  the  incoming  rents 
and  profits  of  the  property  now  in  their  posses- 
non  mider  the  court's  former  order  they  be- 
lieve they  can,  until  otherwise  directed,  pay 
expenses,  cost  and  interest  on  bonds  or  other 
obligations  secured  by  mortgages  or  deeds  of 
trust  on  the  lines  or  Jivisioos  that  were  owned 
or  possessed  either  by  the  Wabash  or  by  the 
St.  Louis,  Kansas  City  &  Northern  before  their 
consolidation,  which  lines  they  thought  would 
continue  to  yield  sufficient  to  make  such  pay- 
ments. 

Tbe  order  of  aprr*r»tr3cnt  directed,  among 
other  thinfi:s,  that'  i.a«  receivers  should  pay 
rental  on  aU  leased  lines,  '*out  of  the  income  that 
ihall  come  into  their  hands  from  the  operation 
of  said  railroad  or  otherwise,"  and  "keep  such 
accounts  as  may  be  necessary  to  show  the 
source  from  which  all  such  income  and  reve- 
nues shall  be  derived,  with  reference  to  the  in- 
terests of  all  parties  herein  and  the  expendi- 
tures by  them  made."  By  its  confirmation  of 
tbe  master's  refwrt,  June  28,  1884,  tbe  court 
ordered  the  receivers  to  keep  the  accounts  of 
tbe  earnings  and  incomes  from,  as  well  as  the 
accounts  m,  all  the  operating  expenses,  cost  of 
maintenance,  and  taxes  of  certain  enumerated 
Hues,  not  induding  the  St.  Joseph  Company, 
leparately,  and  report  quarterly  in  respect 
thereto.  On  September  20,  1884,  the  court  an- 
nounoed,  upon  an  application  for  instructions 
with  respect  to  payment  of  interest  on  that 
branch  line  of  the  Wabash  system  known  as 
the  Havana  division,  that  the  earnings  belong- 
ioj^  to  other  branches  in  the  consolidated  sys- 
tem would  not  be  taken  to  support  concerns 
tbat  did  not  pay  running  expenses. 

November  25, 1884,  the  St.  Joseph  Company 
filed  its  intervening  petition,  asking  for  the 
payment  to  it  of  rentals  claimed  to  be  due  from 
tbe  receivers,  from  March  1,  1884,  to  August 
81, 1884,  together  with  a  penalty  of  one  tenth 
of  one  per  cent  a  day  as  provided  by  the  terms 
of  the  lease,  and  on  January  2,  1885,  filed  its 
amended  intervening  petition,  setting  up  the 
lease,  tbe  general  mortage,  and  the  indemnity 
mortgage,  and  charging  violations  by  the  Wa- 
bash Company  of  its  covenants  in  respect  of 
payment  of  taxes,  keeping  up  repairs,  etc. 

The  petition  further  averred  the  filing  of  the 
bill  and  the  appointment  of  the  receivers,  and 
tbat  "aaid  receivers  are  now  usins:  and  operat- 
ing said  road  and  have  recognized  and  adopted 
ssid  lease  and  have  elected  to  enter  thereunder 
upon  the  premises  therein  demised  and  to  avail 
tbemselvesof  the  powers,  privile^,  and  rights 
tberehi  conferred  on  said  fessee.' 
Petitioner  further  stated  that  on  the  first  day 
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of  September,  1884,  there  was  due  to  it  for 
rent  $27,420.79,  of  which  $11,441.14  had  ac- 
crued during  the  time  the  receivers  had  been 
operating  the  road;  and  that  the  taxes  for 
1884  were  unpaid.  It  was  alleged  upon  belief 
that  its  road  was  "absolutely  necessary  to  the 
proper  and  profitable  operation  of  the  said  Wa- 
bash, St.  Louis  &  Pacific  Railway,"  and  that 
it  was* 'a  most  valuable  feeder  to  the  main 
line  of  the  Wabash  Company." 

And,  after  various  other  averments,  peti- 
tioner prayed  that  the  court  direct  the  receivers 
to  pay  the  rent  then  accrued  and  unpaid  forth- 
with, together  with  the  penalty,  ana  the  taxes 
for  1884;  and  that  they  immediately  proceed 
to  put  the  leased  property  in  thorough  repair; 
and  for  general  relief. 

On  the  11th  of  February,  1885,  the  receivers 
filed  a  demurrer  and  amended  answer  to  the 
intervening  petition,  and  the  demurrer  being 
overruled,  further  answered  February  21,  de- 
nying that  tbev  had  recognized  or  adopted  the 
lease  or  elected  to  enter  thereunder  upon  the 
demised  property.  They  denied  that  the  St. 
Joseph  road  was  in  anywise  necessary  to  the 
profitable  operation  of  the  Wabash  railway,  or 
was  a  valuable  feeder  to  its  main  line.  They 
asserted  that  from  May  29, 1884,  to  Novemb^ 
80,  1884,  inclusive,  the  deficit  and  loss  occa- 
sioned by  the  operation  of  the  St.  Joseph  road 
amounted  to  $51,180.09,  and  averred  that  it 
would  be  manifestly  unjust  and  inequitable  to 
require  them  to  take  the  earnings  and  profits 
of  other  branches  of  the  systen^v  and  pay  the 
same  in  discharge  of  the  rents  accruing  to 
petitioner.  They  further  alleged  that  the  net 
benefit  from  the  business  derived  from  petition- 
er's road  accruing  to  the  other  lines  operated  by 
the  receivers  was  far  less  than  the  outlay,  and 
prayed  the  advice  of  the  court  whether  they 
should  any  longer  continue  in  the  occupation 
and  operation  of  the  road  or  adopt  the  lease  or 
deliver  the  road  over  to  the  petitioner, and  in  the 
event  that  the  petitioner  should  refuse  to  re- 
ceive it,  whether  they  should  abandon  the  rond. 
On  March  20,  1885,the  receivers  applied  to  the 
court  for  instructions  with  respect  to  the  can- 
cellation of  the  St.  Joseph  lease,  and  on  that 
day  the  receivers  filed  a  report  which  showed 
that  for  the  period  between  May  29  and  Nov- 
ember 80,  1884,  the  expenses  of  the  line,  not 
including  any  charge  for  rental,  had  exceeded 
its  earnings  $52,118.83,  and  they  fpve  notice 
to  the  St.  Joseph  road  that  on  April  18, 1885, 
they  would  apply  to  the  court  for  instructions 
concerning  the  cancellation  of  the  lease  and  the 
surrender  of  the  leased  property. 

On  April  16.  1885,  the  court  delivered  the 
opinion  which  it  directed  to  stand  as  an  order, 
which  has  been  set  forth  and  referred  to  the 
preceding  case.  No.  223.  On  April  27,  1885, 
the  master  to  whom  tbe  petition  of  the  St. 
Joseph  Company  had  been  referred  reported 
that  he  found  from  the  evidence  that  the  oper- 
ation of  the  St.  Joseph  road  bad  been  a  burden 
to  the  rest  of  the  property  in  charge  of  the  re- 
ceivers since  their  appointment,  without  refer- 
ence to  the  rental  charged,  and  that  in  all  rea- 
sonable probability  it  would  continue  to  be  a 
burden  if  operated  as  heretofore  for  an  indefi- 
nite period;  that  the  road  owned  no  rolling 
stock  at  tbe  date  of  tbe  lease;  and  that  the 
court  had  not  adopted  the  lease  in  its  entirety, 
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tnd  was  not  bound  to  condnue  to  operate  the 
road  and  pay  the  rental.  Exceptions  baving 
been  filed,  tlie  master  modified  bis  report  by 
adding  tbereto,  as  findings  of  fact:  That  the 
Wabash  Company  had,  prior  to  the  time  the 
receivers  took  poaBession  of  it,  failed  and  neg- 
lected to  keep  the  St.  Joseph  road  in  repair 
according  to  the  terms  of  the  lease;  that  the 
outlays  made  by  the  receivers  were  extraordi- 
nary, and  were  caused  in  part  by  the  failure  of 
the  lessee  to  keep  the  road  in  repair;  that  ex- 
traordinary outlays  for  many  months  and  per- 
haps years  would  be  required  from  the  same 
cause;  that  part  of  the  expenses  incurred  by 
the  receivers  was  for  repairs  and  betterments; 
that  the  necessity  for  these  arose  from  the  fail- 
ure of  the  lessee  to  put  and  keep  the  road  in 
the  condition  in  which  it  was  to  be  kept  by 
the  covenants  of  the  lease;  and  that  there  still 
existed  from  the  same  cause  a  necessity  for 
further  repairs  aod  betterments.  He  further 
found  that  the  gross  earnings  of  petitioner's 
road  had  been  decreased  by  reason  of  the 
failure  of  the  lessee  to  keep  and  carry  out 
the  covenants;  but  that  the  evidence  did  not 
satisfy  him  that  a  compliance  with  the  terms 
of  the  lease  by  the  lessee  and  its  successors,  or 
the  receivers,  would  at  any  time  since  the  date 
of  the  lease  haye  resulted  in  any  profit  from 
the  operation  of  the  road.  And  further,  that 
from  May  29, 1884,  to  January  81,  1885,  the 
operating  expenses  of  the  road,  without  refer- 
ence to  the  rental  charges,  were  $177,612.01; 
that  the  gross  earnings  for  the  same  period 
were  $116,851.10;  that  from  the  evidence  be- 
fore him  be  was  unable  to  say  that  the  probable 
necessary  expenses  for  operating  the  road  and 
affording  the  same  facilities  for  business  would 
in  the  future  be  less  than  they  were  during  the 
period  named  for  the  same  months  in  the  year; 
that  the  petitioner's  road  had  been  of  no  benefit 
to  the  entire  system  in  the  hands  of  the  re- 
ceivers; that  the  profits  on  the  carriage  of 
goods  delivered  to  the  main  line  by  the  peti- 
Uoner's  road  had  not  equaled  the  losses  in- 
curred by  the  receivers  in  operating  that  road; 
and  that  the  road  was  neither  necessary  nor 
valuable  to  the  Wabash  system  as  a  feeder. 

A  supplemental  intervening  petition  was 
filed  July  1,  1885.  and  the  master  made  an  ad- 
ditional report.  From  the  evidence  he  found 
that  for  the  tDx  mouths  ending  March  1, 1885, 
the  operating  expenses  of  the  road  exceeded  its 
gross  earnings  by  more  than  $42,000;  and  that 
the  gross  earnings  of  the  rest  of  the  system 
under  the  charge  of  the  receivers  real izea  from 
business  originating  on  petitioner's  road  for 
the  period  above  named  were  the  sum  of  $94,- 
646.01,  of  which,  after  deducting  sixty  per 
cent  as  the  cost  to  the  system  of  doing  the  bus- 
iness, there  remained  as  net  eaminss  realized 
from  the  system  from  business  orif^nating  on 
that  road  $87,858.40.  or  between  four  and  five 
thousand  dollars  less  than  the  direct  loss  in- 
curred  by  the  receivers  in  operating  petitionee's 
road  for  the  six  months  ending  March  1, 1886, 
The  master  saw  no  ground,  therefore,  for 
changing  his  report  by  reason  of  the  supple- 
mental petition  and  the  evidence  introduced 
thereunder  further  than  to  add  that  there  be- 
came due  petitioner  from  the  Wabash  Com- 
pany, on  account  of  rental  for  the  six  months 
ending  March  1, 1885,  the  sum  of  $28,572.87, 
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which,  in  his  opinion,  alioold  be  allowed  m  a 
general,  unsecured  claim  against  thtWt' 
Company,  with  interest 

It  app«ired  in  evidence  befofe  the 
that  when  the  receivers  took  pomemkm  it  wm 
impossible,  as  the  operating  expenses  of  xkt 
8t.  Joseph  line  had  never  been  kc^sepaxaieiy. 
to  form  anything  like  an  approxjaiatc  <  m  ■■■  is 
as  to  those  expenses;  that'  &  was  not  uatfi  the 
end  of  August  that  it  could  be  known  what  tbt 
earnings  or  this  branch  were  in  May;  that, 
shortljr  after  the  first  month's  earning  sad 
operating  expenses  were  arrived  at,  paites  con- 
nected with  the  St.  Joseph  road  were  noliied 
that  it  was  doubtful  whether  the  road  was 
making  its  operating  expenses,  and  when  the 
results  of  another  month  were  arrived  at,  oO- 
cial  notice  was  given  that  the  rental  wonU  acs 
be  paid;  and  that  this  was  in  October.  ld&4. 
Exceptions  were  duly  filed  to  this  report. 

April  9,  1886,  the  8t.  Joseph  Company  sp- 
plied  to  the  court  for  the  possession  of  its  road, 
aod  the  court,  at  its  instance,  thereupon  mads 
an  order  terminating  the  lesise.  and  directia$ 
the  receivers  to  surrender  ttie  road  to  that  ooo- 
pany,  which  order  was  complied  with  April  ^ 
1886. 

The  trustees  in  the  general  moitcage  filed 
their  cross  bill  in  the  cause  June  7,  18^.  aad, 
October  14,  1884.  an  amended  cross  bill,  prtj- 
ing  for  a  foreclosure,  and  in  January,  1885.  aa 
original  bill  in  the  state  court,  in  which  tbfj 
prayed  for  substantially  the  same  relirf  as  la 
the  cross  bills,  which  bid  was  removed  into  ths 
Circuit  Court  and  consolinated  with  the  origi- 
nal suit.  On  April  16.  1885,  the  tmsifcs 
moved  for  the  appointment  of  receivefs  nnder 
the  cross  bill,  which  applicatioa  was  dokd. 
January  9,  1886,  a  decree  of  foreclosure  sod 
sale  was  entered,  and  the  property  covered  bf 
the  decree  was  sold  April  26,  1»86,  and  ihi 
sale  confirmed  June  16.  May  10,  1886,  peti- 
tioner filed  a  second  supplemental  intervcstaf 
petition.and  in  August  and  September,  18H,  sa 
application  and  amended  appUcatioo  for  par 
meut  of  rentals  down  to  April  H.  1881,  oat  of 
the  proceeds  of  the  foreclosure  sale.  TW 
amended  application  declared  "that  the  nU 
claim  of  your  petitioner  for  the  rentfoond  b;  (ht 
master  to  be  due  to  it  undo*  said  lease  ooasth 
tutes,  and  in  equity  ought  to  constitute,  a  ^ 
mand  and  lien  against  the  proceeds  of  the  aslt  of 
said  Wabash,  St.  Louis  ^  Pacific  Railway 
Company  under  foreclosure;  and.  furthermoR; 
that  saia  claim  is  a  lien  prior  In  equity  to  aav 
claim  or  lien  of  the  complainanta  la  this  cmi 
or  of  any  bondholders  or  mortgagees  or  otter 
lessors  or  creditors  of  any  kind  or  nature  wtat 
soever.**  The  receivers  answered  this  secoad 
supplemental  petition  as  follows: 

'That  it  is  not  true  that  they .  as  reoeifcr*  «f 
the  property  of  the  Wabash,  St  Louis  A  IV 
cific  Railway  Company,  by  any  act  of  thefe«« 
any  order  of  the  court  by  which  they  wen  i^ 
pointed,  adopted  in  whole  or  in  part  the  otfrt 
nants  and  obligations  of  the  lease  made  bj  tkt 
said  St  Joaeph  &  St  Louis  Railroad  Ooomv 
to  the  St  Louis,  Kansas  City  ft  Nortben  lUi^ 
way  Company  on  or  about  the  first  day  of  4mc, 
1874. 

"These  receivers,  further  answering,  ay  ttei 
they  did,  pursuant  to  the  order  of  thai  hosa^ 
able  court  in  that  behalf  du^  entered,  ukt 
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chari^  of  and  operate  the  said  St.  Joseph  &  St. 
!.ouif  Eailroad  from  and  after  the  29th  day  of 
May.  1884,  until  the  24th  day  of  April.  1886, 
for  the  purpoee  of  preserving  said  property  and 
prevcDting  a  foif eiture  of  the  charter  thereof. 

"Said  receivers  arer  that  at  all  times  after 
tbey  took  charge  of  and  commenced  operating 
said  St.  Joseph  &  St.  Louis  Railroad  they  were 
compelled  to  expend  large  sums  of  money  in 
the  maintenance  and  opneration  thereof  in  ex- 
cess of  the  earnings  received  therefrom. 

**Said  receivers,  further  answering,  say  that 
the  said  St.  Joseph  A  St.  Louis  Railroad  Com- 
paoy  might  at  any  time  after  the  said  property 
Dad  been  placed  in  their  charge  for  the  pur- 
poses aforesaid  have  obtaineof  the  possession 
tbereof." 

The  preferred  debt  of  the  Wabash  Company 
when  the  receivers  were  appointed  was  shown 
to  have  been  $4,417,491;  and  the  net  earnincs 
of  the  mtem  from  that  date  to  April  24, 1886, 
to  have  been  $2,819,181.40,  leavinj^  $1,598,359.- 
60  outstanding.  The  master  again  reported  a 
lar^e  d^cit  April  24,  lb86,  found  the  rentals 
due,  and  recommended  their  allowance  as  gen- 
eral, unsecured  daims,  with  interest.  The  pe- 
titions, appUoations,  reports,  and  exceptions 
were  heard,  the  exceptions  OYerruled,  and  the 
petidons  dismissed,  and  the  oetitioners  appealed 
to  this  court. 

Mr,  Everett  W.  Pa;t2soii,  Oeorge  R 
Peek  and  Britton  A  Oray,  for  appellant: 

The  receivers  adopted  appellant's  lease. 

Turnery,  Richardson,  7 East,  885,  844;  Hoyt 
▼.  Stoddard,  2  Allen,  442;  Boyce  v.  Rakewell,  37 
Mo.  492;  Hanson  v.  Stevenson,  1  Barn.  &  Aid. 
^;  Thomcu  v.  Pemberton,  7  Taunt.  206;  Er 
parte  Faxon,  1  Low.  404;  Pugsley  v.  Aikin,  11 
N.  Y.  494;  Woodfruff  v.  Wne  R,  Co.  98  N.  Y. 
609. 

Such  taking  possession  is  an  acceptance  of 
the  lease  and  binds  the  receiver  as  assignee. 

Be  Brown,  8  Edw.  Ch.  884,  6  L.  ed.  697; 
MaHin  v.  Black,  9  Paige,  641,  4  L.  ed.  848; 
Cm,  V.  Franklin  Ins.  Go,  115  Mass.  278; 
Woodrvff  V.  Erie  R,  Co.  98  N.  Y.  609;  People 
▼.  Uniteraal  L,  Int.  Co.  8o  Hun,  142;  Oilbert 
▼.  Washington  City,  V,  M,  db  O.  8.  R,  Co.  83 
Ontt.  586;  MiltenbergerY,  Logansport,  C.  d:8, 
W.  R  Co,  106  U.  S.  286  (27:  117);  Fosdick  v. 
&haU,  99  U.  S.  285  (25:  889);  Union  Trust  Co, 
▼.  niinois  Midland  R  Co,  in  U.  S.  484 
(29:  968):  Kneeland  v.  American  L,  db  T,  Co, 
136  U.  S.  89  (84:  879);  48  Am.  &  Eng.  R  Cas. 
519;  Turner  v.  Indianapolis,  B.  db  W.  R,  Co. 
8  Bias.  527;  Ba$tim  v.  Houston  db  T,  0,  R,  Co, 
«8  Fed.  Rep.  784;  Welch  v.  Myers,  4  Campb. 
868;  Re  Lundy  Granite  Co.  L.  R.  6  Ch.  App. 
m\  Re  North  Yorkshire  Iron  O?.  L.  R  7  Ch. 
Div.  661;  Re  Bridgetoater  Engineering  Co.  L. 
R  12  Ch.  Div.  181;  Re  &lksUme  db  D,  C.  dt  1, 
Go.  L.  R  17  Ch.  Div.  168;  Re  South  Kensing- 
(on  Co-operative  Stares,  L.  R  17  Ch.  Div.  161; 
Be  Broten,  L,  R  18  Ch.  Div.  649;  Re  Oak  Pits 
OoUiery  Co  L.  R.  21  Ch.  Div.  822. 

The  receiver  of  a  ndlroad  company  occupies 
no  different  position  from  the  receiver  of  any 
other  corporation  or  of  an  individual. 

Bneeland  v.  American  L,  dt  T.  Co,  186  U,  6. 
» (84:  879);  48  Am.  &  Eng.  R.  Cas.  519. 

vourt  declined  to  hear  further  argument 


Messrs,  WeUs  H.  Slodgett  and  Thomas  H. 
Hubbard  for  appeUeei. 

Mr,  Chitf  Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

We  have  already  seen  that  the  theory  of  this 
bill  was  that  an  insolvent  railroad  corporation 
may  in  the  public  interest,  and  for  the  benefit 
of  all  its  various  creditors,  surrender  its  prop- 
erty to  a  court  of  equity,  to  be  preserved  and 
kept  in  operation  until  it  can  be  disposed  of 
accordin^to  the  several  private  rights  con- 
cerned. Under  such  circumstances,  before  re- 
ceivers can  be  held  to  have  adopted  outstand-  rii4i 
ing  leases,  reasonable  time  is  required  to  ascer- 
tain  the  situation,  in  order  that  the  court  may 
determine  intelligently  the  proper  course  to  he 

gursued.  In  this  case  as  to  many  of  the  lines 
ivolved,  it  was  presently  known  that  they 
were  not  self-supporting  and  that  fact  was 
brought  to  the  attention  of  the  court,  which 
announced  that  such  roads  could  not  share  in 
the  earnings  of  those  which  had  a  surplus,  but 
that  they  might  applv  for  possession.  But  aa 
to  the  St.  Joseph  roaa,  a  somewhat  longer  time 
was  necessarily  taken  to  arrive  at  results  in  that 
regard.  The  court,  however,  from  the  first 
had  permitted  no  doubt  to  be  entertained  as  to 
its  position  in  the  premises.  The  order  of  ap- 
pointment directed  payment  out  of  income  onty 
aod  required  accounts  to  be  kept  of  the  source 
of  income  with  reference  to  expenditure.  The 
receivers,  after  ascertaining  the  earnings,  ex- 
penses, and  cost  of  running  the  St.  Joseph  road, 
80  as  to  be  enabled  to  form  a  sufficiently  cor- 
rect judgment  upon  the  matter,  gave  that  com- 
pany official  notice  that  rental  would  not  be 
paid  A  loss  was  incurred  by  the  operation  of 
the  road  from  Mav  29  to  November  80, 18s4,  of 
more  than  $50,000.  The  master  found  that  its 
operation  was  a  burden  to  the  rest  of  the  proper- 
ty; that  its  expenses  exceeded  its  earnings;  that 
it  was  of  no  benefit  to  the  system,  and  neither 
necessary  nor  valuable  to  it  as  a  feeder;  that  the 
deficit  June  80, 1885,  was  $71,207.86;  and  that 
the  deficit  continued  until  t&e  road  was  surren- 
dered by  the  receivers.  This  being  so,  the  court 
was  not  bound  to  direct  the  receivers  to  adopt 
the  lease  and  inflict  a  loss  on  the  other  roads,  out 
of  whose  money  or  property  alone  these  rentals 
could  be  psid. 

We  think  the  notice  given  by  the  receivers 
that  they  could  not  pay,  if  any  nodce  were  re- 
quired, was  given  within  a  reasonable  time; 
and  that  the  St.  Joseph  Company  has  litle 
cause  to  complain  of  any  action  taken  in  the 
premises.  The  Wabash  Company  was  in- 
solvent, and  the  St  Joseph  could  not  get  its 
rental  because  of  that  insolvency,  but  we  are  un* 
able  to  perceive  why  that  busiiless  loss  should 
be  made  good  to  that  company  out  of  prnpertv 
in  which  others  had  superior  rights.  This  it 
what  in  different  forms  constitutes  petitioner's 
claim,  namely,  that  either  upon  the  ground  of 
an  election  to  adopt;  or  of  equitable  lien;  or 
that  the  rentals  were  part  of  the  receiver's  ex-  ri  ik| 
penses;  petitioner  should  be  given  a  preference  *■  * 
upon  the  corpus  of  the  property. 

We  are  of  opinion  in  this  case,  as  in  No.  228 
(Qt^iney,  M,dbP.R  Co.  v.  Humphreys,  ante),  that 
these  receivers  did  not  become  bound  upon  this 
lease  by  an  election  or  because  of  any  act  of  their 
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own  or  of  any  order  of  court.  We  find  here 
as  there  no  reason  to  doubt  that  If  petitioner 
had  applied  for  the  possession  of  this  property 
earlier  than  it  did,  it  would  ha?e  obtained  it. 
We  do  not  agree  to  Uie  view  that  the  8t.  Joseph 
Company  could  lie  idly  by  while  the  Wabash 
system  was  in  the  throes  of  dissolution,  utterly 
insolvent  and  hopeless  of  recoyery,  and  say 
that  its  inactivity  was  in  reliance  on  an  expec- 
tation held  out  by  the  receivers  that  the  rental 
would  be  paid,  no  matter  what  became  of  the 
rights  of  other  parties.  What  fund  was  there, 
what  assets  were  there,  from  which  this  rental 
could  be  paid?  There  was  a  preferential  debt 
of  more  than  four  and  a  half  millions,  and  at 
the  time  the  St.  Joseph  Company  retook  its 
road  the  entire  net  earnings  of  the  whole  Wa- 
bash system,  from  May  29, 1884,  to  April  24, 
1886,  had  not  sufficed  to  extinguish  that  in- 
debtedness by  a  million  and  a  half,  whUe  the 
mortgaged  property  brought  far  less  than  the 
incumbrances. 

What  the  court  did  was  to  allow  lessors  and 
mortgagees  to  get  what  they  could  out  of  their 
own  property;  and  we  find  no  assent  hv  the 
mortgagees  to  the  allowance  of  this  claim  as 
against  them.  It  is  true  that  in  the  answer  of 
the  Central  lYust  Company  and  James  Cheney, 
trustees,  to  one  of  the  intervening  petitions,  it 
is  siUd  that  the  receivers  took  possession  of  the 
property  demised,  and  that  *'they  have  since 
that  time  held,  used,  and  operated  said  road  in 
and  by  Mid  lease  demised,  and  under  and  by 
virtue  thereof,"  but  the  action  of  the  receivers 
or  the  orders  of  the  court  do  not  justify  the 
conclusion,  as  we  have  said,  that  the  lease  was 
adopted,  but  the  contrary.  It  ia  also  true  that 
some  days  after  the  recdvers  were  appointed 
the  Iron  Mountain  road  appeared  and  assented 
to  the  appointment;  bm  we  do  not  regard  that 
as  materially  affecting  t«e  situation. 

Without  more,  what  we  have  said  in  the 
preceding  case  is  sufficient  to  dispose  of  this, 
and  the  decree  of  the  Circuit  Court  is  affirmed. 


JOmPH  C.  WILLARD,  Appt.. 

V. 

HENRY  K.  WILLARD. 
(See  8.  C  Beporter^  ed.  ua-USj 

AeHcn  of  partition— SupretM  Court  of  District 
af  Columbia— Ua»e  for  years  is  no  obstacle  to 
partition— sufficient  pleading, 

1.   In  a  court  ha  vincr  general  jurtsdlotion  in  equity 

,  to  grant  partition,  as  in  a  court  of  law,  a  tenant 
In  common,  whose  title  in  an  undivided  share  of 
the  land  is  clear,  is  entitled  to  a  partition,  as  a 
matter  of  right. 

t.  The  Act  of  Ck>ngre9B  of  August  IS,  1878,  which 
authorises  the  Supreme  Ck>urt  of  the  District  of 
Columbia  to  compel  a  partition  by  division  or  by 
sale,  does  not  affect  the  general  rule,  governing 
every  court  of  law  and  equity  having  jurisdiction 
to  grant  partition,  that  partition  is  of  right  and 
not  to  hQ  defeated  by  the  mere  unwillingness  of 
one  party  to  have  each  enjoy  his  own  in  severalty. 

8.  In  equity,  as  at  law,  a  pending  lease  for  years  is 
no  obstacle  to  partition  between  owners  of  the 
fee. 

4.  A  bffl  which  sets  forth  the  title  of  the  parties 
and  alleges  that  the  plaintiff  desires  partition,  or 
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If  this  cannot  be  done  wtthoni  laJaiT  ^  tht 
parties,  a  sale  of  the  land  and  the  dl' 
proceeds,  and  prays  for  partttkm,  li 
and  sufficient  form,  witlioat 
reasons  for  partition. 

[No.  818.] 
Argued  April  18,  1892.    Decided 

APPEAL  from  a   decree  <A  toe   Bui«gmc 
Court  of  the  District  of  Cohmfaia,  k  a 
suit  in  equity  for  partition  orderinir  a  wfe  aad 
conveyance  and  the  payment  of  the 
into  court.    Affirmed, 
See  same  case  t)e1ow,  6  Mackey, 


Statement  by  Mr.  Justice 

This  was  a'  bill  in  equity  filed  Jmanuj  3, 
1888,  bv  Henry  K.  Willard  against  Joaepb  C. 
WiUard.  under  the  Act  of  Aogoai  l^  1878. 
chap.  297,  (which  is  copied  in  the  oaaigiB,*)  for 
partition  of  land  in  Washingtoo.  boonded  on 
rennsylvania  Avenue  on  the  snotb,  FdoiteeBta 
street  on  the  east  and  F  street  on  the  Bortk, 
containing  more  than  88,000  square  feel,  and 
with  the  building  thereon  known  m  Wl]lvd*i 
Hotel. 

The  allegations  of  the  btU  were  that  tht 
plaintiff  and  the  defendant  were  the  ownen  of 
the  land  in  fee  simple,  as  tenants  in  comsoa, 
and  each  the  owner  of  an  undivided  half:  thai 
the  plaintiff  became  and  was  the  owner  of  Ui 
half  under  a  deed  from  Henrv  A.  WiUarl 
dated  December  1.  1887,  «nd  duly  leeorded; 
and  that  the  plaintiff  desired  to  have  paiticioa 
of  the  land,  and  to  have  his  share  tlieteof  m 
apart  to  him  in  severalty;  or,  if  in  the  opiate 
of  the  court  the  land  could  not  be  wpeeAesOt 
divided  between  the  parties  witboat  loss  aod 
injury  to  them  and  to  the  purpoaea  for  whkh 
the  land  was  used,  that,  for  the  par  poses  of 
partition  it  might  be  sold,  and  tae  pioceedi 
divided  between  him  and  the  defendant:  aad 
he  prayed  for  partition  accordingly. 

The  answer,  filed  March  6.  1888.  aHeted 
that  the  plaintiiTs  father,  Henry  A.  WOkrd. 
and  the  defendant  were  the  owners  ia  fee 
simple,  as  tenants  in  common,  of  the  land;  sad 
that  it  was  of  great  value,  and  for  the 

•An  Act  Relation  to  PartltlOD  of  Beal 
the  Disirksi  of  Oolambla. 

Sva  1.  All  tenants  in  commofi  and 
of  any  estate  in  lands,  tedemeots  or  heredli 
equitable  as  weU  as  lecral,  within  the  DMnct  of 
Columbia,  may,  in  the  dlsorecioa  of  the  eoort.  bt 
compelled  in  any  court  of  competent  joimUcrtw 
to  make  or  suffer  partition  of  stxsh  ewan  or  •- 
tates.  In  proceedinfls  for  partitkNi  all 
interest  shall  he  made  parties  In  the  same 
as  in  cases  of  equity  JurlKllctioo.  And  In  i 
inn  for  partition  under  this  Aot^  the  ooart 
addition  to  the  powers  herein  conferred,  cxftw 
sroh  powers  as  are  or  may  be  conferred  bj  vif 
of  the  freneral  equity  JurlMliction  of  the  ooun. 

8Ba  8.   The  court,  in  all  oases.  In  ' 
tition,  may,  if  it  satisfactorily 


lands  and  tenements,  or  any  esu 
therein,  cannot  be  divided  witboat 
to  the  parties  Interested,  decree  a 
a  division  of  the  money  arising  from  eaek 
amouff  the  parties,  acoordlnc  to  tiMa 
riirhtsand  Interests. 
Sbo.  8.   In  all  such  sales,  ualeas  the 


law 
or.sai 


by  special  order  direct  or  reauira,  oo  aood 
shown,  that  the  sale  be  made  for  c«»h,  the  panaai 
money  shall  be  pajrable  one  third  on  day  ef  »>^ 
one  third  In  one  year,  and  one  third  ta  two  yevi 
thereafter,  with  interest,  the  deferred  pay«aabi» 
be  secured  to  the  parties,  aooordtaur  lo  tfMinr 
specUve  interesta,  by  good  andsoflcieat  aartaws 
upon  the  premises  so  sold,  whkah  sfaaB  ba  sa*iMi 
to  the  approTal  of  the  court.   19Stat.aSlikfli 
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twenty-flve  jean  and  upwards  bad  been  leased 
b?  Henij  A.  Willard  and  tbe  defendant  to 
different  persons  for  botel  purposes,  and  was 
sow  onder  lease  and  used  as  a  botel  at  a  re- 
maneratiTe  rental;  that  tbe  defendant  bad  no 
knowledge  of  tbe  conveyance  to  tbe  plaintiff, 
tod  required  proof  tbereof ;  and  denied  tbat 
tbe  defendant  sbould  be  compelled  to  make  or 
suffer  partition  of  tbe  land,  or  tbat  it  was  witb- 
io  tbe  power  of  tbe  court  to  deprive  bim, 
igainstbis  will  and  witbout  bis  consent,  of  bis 
interest  and  estate  in  tbe  wbole  land,  either  by 
i  partition  in  severalty  or  by  a  sale  tbereof. 

A  general  replication  was  Hied,  and  proofs 
taken,  which  showed  tbe  followiDg  facts:  Tbe 
defendant  and  Henry  A.  Willard  made  a  lease 
of  tbe  land  for  five  years  and  four  months 
from  January  1, 1884,  at  an  annual  rent  of 
$20,500,  to  Pbcebe  D.  Ck)ok,  which  was  after 
wiitis  assigned,  with  tbe  lessors'  consent,  to 
Orrin  G  Staples.  On  December  1, 1887,  Hen- 
ry A.  Willard  conveyed  to  tbe  pjlaintiff  an  un- 
divided  half  of  the  land,  in  fee  simple,  by  deed 
duly  recorded.  Tbe  property  was  peculiarly 
adapted  U>  botel  purposes,  and  was  worth  in 
its  present  condition  more  than  $600,000,  and 
could  not  be  divided  without  serious  loss. 

Tbe  court  in  special  term,  on  Julv  7,  1888, 
ordered  a  sale  in  accordance  with  the  provis^ 
ions  of  tbe  Act  of  Congress,  and  appointed 
trustees  to  make  a  sale  and  conveyance,  and  to 
pav  tbe  proceeds  into  court.  Tbe  decree  was 
affirmed  in  general  term,  on  October  22,  1888. 
6  Mackey.  559. 

The  defendant  appealed  to  this  court,  and 
asBigoed  tbe  following  errors  in  the  decree: 

"IsL  Tbe  property  was  under  lease  for  a 
term  of  years  at  the  time  tbe  bill  was  filed,  and 
tbe  plaintiff  not  entitled  to  possession. 

'  '2d.  Under  tbe  Act  of  Congf  ess  of  August  15, 
1876,  a  tenant  in  common  has  not  an  absolute 
right  to  partition,  but  it  is  discretionary  with 
the  court,  and  something  besides  the  existence 
of  the  tenancy  must  be  averred  and  shown  in 
order  to  call  such  discretion  into  exercise,  which 
was  not  done  in  this  case." 

Mr,  Wm.  F.  Matting^ly,  for  appellant: 

At  common  law,  coparceners  alone  bad  tbe 
right  to  demand  partition. 

The  courts  bad  no  a«tbority  to  compel  a  sale 
of  the  property. 

17  Am.  &  £ng.  Enc.  Law,  678;  Freeman, 
Cotenancy.  §55  421, 422. 

The  ri^bt  to  a  sale  depends  altogether  upon 
tbe  Statute  and  will  only  be  directed  when  the 
facts  and  circumstances  required  by  Statute  to 
authorize  it  are  affirmatively  made  to  appear. 
Tbe  onus  is  always  on  him  who  seeks  a  sale. 

Freeman,  Cotenancy,  t^  587. 

Keferrine  to  the  two  acts  of  Maryland  of 
1785  and  1881,  the  Court  of  Appeals  of  tbat 
State  in  2  Md.  Ch.  Dec  13,  Mewshaw  v.  Ideto- 
9hmo,  decidea  that  to  give  the  court  jurisdic- 
tion under  these  acts  the  bill  should  allege  that 
a  sale  would  be  for  the  advantage  of  the  par- 
ties, and  tbe  allegation  must  be  establibbea  by 
admission  if  the  parties  are  of  age,  or  by  evi- 
deoce  if  not  of  age,  and  if  so  establisbea  the 
court  has  power  to  decree  a  sale. 

Prior  to  tbe  Act  of  1876  it  was  never  claimed 
in  this  jurisdiction,  where  the  parties  were  all 
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adults,  tbe  court  could  decree  a  sale.    Tlie 
question,  if  it  was  one,  was  early  decided. 

ll<uting»  V.  Oranberry,  8  Cranch,  C.  C.  828. 

The  property  at  the  time  tbe  biU  was  filed 
being  in  the  possession  of  a  tenant  under  a. 
lease  for  years,  complainant  had  a  merely  re- 
versionary interest,  and  not  being  entitled  to 
the  possession  had  no  right  to  demand  partition. 

Idunnetoell  v.  Taylor,  6  Cusb.  474;  BtUdwin 
V.  Aldridi,  84  Vt  526;  Hubbard  v.  Bieart,  a 
Yt  207;  Moore  v.  Shannon,  12  Cent.  Rep.  401, 
6  Mackey,  165. 

Under  the  Act  of  Congress,  partition  is  not 
a  matter  of  right,  but  in  express  terms  ismade- 
discretionarv  with  the  court;  and  the  simple 
averment  of  a  tenacy  in  common  is  not  suffi- 
cient to  justify  a  decree. 

Messrs.  M.  F.  Morris*  and  O.  B.  Hamilton^ 
for  appellee: 

The  right  of  partition  is  an  absolute  right 
A  tenant  in  common  is  entitled,  as  of  course, 
upon  bis  own  volition,  and  witbout  any  as- 
signment whatever  of  cause,  to  have  bis  owi^ 
undivided  interest  specially  determined  and  set 
apart  to  him  in  severalty. 

TkrusUm  v.  Minke,  82  Md.  576;  Sawry  ▼. 
Be  Cfamara,  60  Md.  189;  2  White  &  Tudor 
Lead.  Cas.  507. 

It  is  alleged  tbat  this  lease  operates  as  a  bar 
to  the  proceeding,  and  the  case  of  Hunneu>ell 
V.  Taylor,  6  Cusb.  474,  has  been  cited  in  sup- 
port of  tbe  proposition. 

But  tbe  decision  in  tbe  case  of  HunneweU  ▼. 
Taylor,  is  overborne  bv  the  weight  of  author- 
ity in  other  states  and  jurisdictions. 

Blakeley  v.  Calder,  15  N.  Y.  617;  BeomlU  v. 
Hilliard,  48  111.  458;  miliardy.  Scoville,  52  UL 
449;  Smith  v.  Smith,  1  Hoffm.  Ch.  606,  6  L.  ed. 
1224;  Briges  v.  Sperry,  95  U.  S.  401  (24:  890). 

Mr.  Justice  Ch^y  delivered  the  opinion  of 
tbe  court: 

In  a  court  having  general  jurisdiction  in 
equity  to  grant  partition,  as  in  a  court  of  law, 
a  tenant  in  common,  whose  title  in  an  undi- 
vided share  of  the  land  is  clear,  is  entitled  to 
Eartition,  as  a  matter  of  ri^ht,  so  that  he  may 
old  and  en  j<^  his  property  in  severalty.  Story, 
Eq.  Jur.  §§  &9, 656;  Parker  v.  Oerard,  Ambl. 
286;  Calmady  v.  Calmady,  2  Yes.  Jr.  568; 
Wiseley  v.  Findlay,  8  Rand.  861;  Smith  v. 
Smith,  Hoffm.  Ch.  506,  6  L.  ed.  1224,  and  10 
Paige,  470.  4  L.  ed.  1054;  Donnell  v.  Mateer, 
42  N.  C.  94;  Campbell  v.  I/noe,  9  Md.  500. 

Under  the  English  statutes  of  81  Hen;  vm., 
chap.  1,  and  82  Hen.  vm.,  chap.  82,  in  force  in 
the  State  of  Maryland  before  1801,  and  there- 
fore iu  tbe  District  of  Columbia,  any  tenant  in 
common  in  fee  might  compel  partition  at  law 
by  division  of  tbe  estate  held  in  common. 
Alexander's  British  Statutes  in  Maryland,  811, 
812,  832;  Uoyd  v.  Gordon,  2  Harr.  &  McH. 
254;  Rev.  Stat.  D.  C.  f^  92.  It  is  unnecessary 
to  consider  bow  far  tbe  Supreme  Court  of  the 
District  of  Columbia  had  equity  jurisdiction  in 
cases  of  partition  before  the  Act  of  Congress  of 
August  15,  1876,  chap.  297,  because  this  Act 
expressly  empowers  the  court,  exercising  gen- 
eral jurisdiction  in  equity,  in  its  discretion,  to 
compel  all  tenants  in  common  of  any  estate, 
le^l  or  equitable,  to  make  or  suffer  partition, 
eitner  by  division  of  the  estate,  or,  if  it  satih 
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factority  appears  that  the  estate  caDoot  be  di- 
vided without  loss  or  injury  to  tbe  parties  io- 
terested,  then  by  sale  of  the  estate  and  division 
of  tbe  proceeds  among  tbe  parties,  according 
to  their  respective  rights  and  interests.  19  Stat 
«t  L.  202.  This  statute,  while  it  authorizes  the 
court  to  compel  a  partition  by  division  or  by 
sale,  at  its  discretion,  as  tbe  facts  appearing  at 
the  bearing  may  require,  does  not  affect  the 
general  rute,  governing  every  court  of  law  or 
«quity  having  Jurisdiction  to  grant  partition, 
that  partition  is  of  rigbt,  and  not  to  be  defeat- 
ed by  tbe  mere  unwillingness  of  one  party  to 
have  each  enjoy  his  own  in  severely. 

In  eqvi^,  as  at  law,  a  pending  lease  for 
years  is  no  obstacle  to  partition  between  own- 
ers of  the  fee.  Co.  Litt  46a,  167a/  Com.  Dig. 
Parcener,  chap.  6;  Wilkinson  v.  Jobema^  L.R.  16 
Eq.  14;  Hunt  v.  Jffaeelton,  5  N.  fl.  216;  Wood- 
¥forth  V.  Campbell  5  Paiee,  518.  8  L.  ed.  812; 
Thruston  v.  Minke,  82  Md.  571;  Cook  v.  Webb, 
19  Minn.  167.  The  decision  in  HunneweU  v. 
Taylor,  6  Cush.  472,  cited  by  the  appellant, 
was  governed  by  an  express  statute  of  Massa- 
chusetts authorizing  a  petition  for  partition 
**by  any  person  who  has  an  estate  in  possession, 
but  not  by  one  who  has  only  a  remainder  or 
reversion,  which  was  presently  modified  by 
an  enactment  tiiat  partition  uigbt  be  bad  not- 
withstanding the  existence  of  a  lease  of  a  whole 
or  part  of  the  estate.'  Mass.  Star.  1858,  chap. 
410.  §  1;  Gen.  Stat  chap.  186,  §5^3,  67;  Pub. 
Stat.  cbap.  178.  ^§  8,  68.  In  Moore  v.  Shan- 
non, 6  Mackey.  157, 12  Cent  Rep.  401,  tbere 
was  an  outstanding  life  estate,  so  that  the 
1 122]  plaintiff  was  not  in  possession  of  tbe  freehold, 
and  was  therefore  denied  partition.  See  Co. 
Litt.  and  Com.  Dig.  vbi  mpra;  Beans  v.  Bag- 
ihaw.  L.  R.  8  £q.  469,  and  L.  R  5  Ch.  840; 
Brown  ▼.  Brown,  8  N.  H.  98. 

The  present  bill,  after  setting  forth  the  Uties 
in  fee  of  the  parties,  alleges  that  tbe  plaintiff 
desires  to  have  partition  of  the  land  and  bis 
share  set  apart  to  him  in  severalty,  or.  if  in  tbe 
opinion  of  the  court  this  cannot  be  done  with 
out  injury  to  the  parties  and  to  the  purposes 
for  which  the  land  is  used,  then  by  sale  of  the 
land  and  division  of  the  proceeds,  and  prays 
for  partition  accordingly.  The  bill,  following 
the  statute,  and  seeking  partition  in  either 
mode,  as  the  court  in  its  discretion  might  think 
Hi,  is  in  proper  and  sufficient  form.    Any  alle- 

gation  of  speciid  reasons  for  partition,  or  for 
aving  it  made  In  one  way  or  in  the  other. 
Would  have  been  unusual  and  superfluous. 
The  decisions  in  Maryland,  cited  by  the  appel- 
lant, were  made  under  statutes  autbonzing 
partition  only  when  it  would  be  for  the  inter- 
est and  advantage  of  tbe  parties  that  the  land 
should  be  sold,  and  therefore  held  that  it  must 
be  80  alleged  in  the  petition.  Tomlinson  v. 
MeKaig,  5  GOl,  256;  Mewehaw  v.  Mewehaw,  2 
Hd.  Ch  12. 

This  disposes  of  tbe  only  errors  assigned  or 
«rgued.  It  is  not  denied,  and  could  not  be, 
upon  the  proofs,  that  if  the  plaintiff  was  en- 
titled to  partition,  it  was  rigbtly  ordered  to  be 
made  by  sale,  and  not  by  divisloc  of  the  estate. 

Decree  c^fflrmei. 

* 

Mr,  Juttiee  Brewer  was  not  present  at  the 
Argument^  and  took  do  part  In  the  deoialoa. 
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L   Where  the  amoont  antnaHy  In 
the  parties  in  thisoourt  is  the<llff< 
the  amount  claimed  \rf  the 
amount  of  Uie  verdlot  In  his  Havoc; 
this  court  has  no  jurisdiotioo*  as 
dispute  is  lesB  than  fSjOOOl 

8.    When  tbe  Jurisdlotloo  of  fUi 
upon  the  amount  in  ooutmreiay, 
mined  by  tbe  amount  involved  to 
case,  and  not  by  any  oontlngeoa 
of  the  parties  may  sustain  by  the  pcobatlfe 
of  the  judffmeot,  however  certain  tt 
such  loss  will  occur. 

[Na2SlJ 
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F  ERROR  to  the  CircnH  Coort  ef  Ikt 
United  States  for  the  Soutbeni  DiMrki  of 
Georgia,  to  review  a  Judgment  in  favor  of  tbt 
New  England  Mortgage  Security  Compaay. 
plaintiff,  against  Jacob  M.  Gay,  lo  an  actiua 
upon  four  promissory  notes  made  by  Gay.  for 
tbe  amount  found  by  the  jury  aa  doe  on  wM 
notes.    Dismiaed, 


Statement  by  Mr.  Justice  Broi 

This  was  an  action  of  assumprit  by  ifei 
plaintiff  in  error  against  Jacob  M.  Gay  opoa 
four  promissory  notes,  made  by  Gay,  aoMMBt- 
ing  to  $8,500,  with  hiterest  at  ei«rtu  per  eea], 
payable  annually,  with  all  costs  of  ooUectka. 
including  ten  per  cent  attorney  fem  Ttat 
notes  were  maae  payat>le  to  Charles  L  Fltai 
or  order,  at  tbe  ofnce  of  tbe  Corbin  Baakiar 
Company,  New  York  citj,  and  as  to  eack  or 
them  the  defendant  waived  bb  risht  lo  tte 
benefit  of  the  exemption  provided  Tor  by  ik» 
constitution  and.  laws  of  Georgia.    To 


these  notes  a  deed  was  given  by  Gaj  wiik  tW 
consent  of  bis  wife  to  aaid  FUni.  of  kad  is 
Schley  county,  Georgia,  with  rekaw  of  baa» 
stead  and  dower.  At  the  same  tioM  a  boad 
for  a  reconveyance  od  payineot  of  the  bom 
was  ffiven  by  Flint  to  Gay.  accordiic  lo  tkt 
usual  course  of  busineaa  In  Georgk.  wbot 
such  deed  and  bond  stand  In  tbe  ptooe  of  a 
mortgage.  Flint  took  the  notea  aad  deed  Is 
behalf  of  tbe  plaintiff,  and  afterwaidaladoool 
the  notes  to  the  plaintilL 

The  defendant  pleaded  four  pleaa,  tva  «f 
which  were  stricken  out  by  the  ooart;  sad  tti 
case  was  tried  upon  the  first,  wbkli  v»  m 
ordinary  plea  of  nil  debit,  and  upon  tbencoMl, 
wherein  the  defendant  alleged  that  the  ooa- 
sideration  of  these  notea  waa  a  loaa  of  bo*? 
by  the  plaintiff  to  the  defendant  of  tbe  sib  « 
$6,468,  and  that  all  of  said  aum  and  nommsi 
on  in  excess  of  said  sum  waa  cootrary  lo  ka* 
and  defendant  was  onlv  lkl»le  for  tbe  wsm  l^ 
ceived  by  him  and  lawful  intereal  Ibarsoa  torn 
the  dates  of  tbe  notes,  which  amoai  k 
averred  hkwlllingneestopi^.  Upon  ibstM 
the  defendant  relied  aolely  upoo  vbeddtamei 
usury,  and  the  court  eha^iaa  tha  Jary  ibii  *• 
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defeodaut  sdroitted  an  indebteiloess  of  $6,468, 
with  intereBt,  etc,  aod  instructed  tbem  in  any 
f-veot  to  return  a  verdict  for  that  amount.  In 
this  connection  he  further  charged  that,  if  they 
bebeved  the  defendant  received  $6,800,  they 
were  then  directed  to  return  a  verdict  for  that 
€uiD,  with  interest  and  attorn^  fees,  etc.  The 
jury  returned  a  verdict  for  $6,800  principal, 
^2.041.51  interest,  and  $884.15  attorney  fees, 
making  a  total  amount  of  $9,725.66,  for  which 
a  jud^ent  was  entered  with  costs. 

rlaintifl  thereupon  secured  the  settlement  of 
a  bill  of  exceptions  and  sued  oat  a  writ  of 
error  from  this  court. 

MeMtrs  N.  J.  Hammondt  Simeon  B,  Batd- 
frin  and  W,  E,  Simmons^  for  plaintiff  in  error: 

Our  action  is  a  statutory  method  of  enforc- 
ing a  security,  and  the  test  of  jurisdiction  is 
ibe  value  of  the  security,  which  is  an  absolute 
title,  or  of  the  debt.  The  debt  secured  was 
$8,500,  besides  interest  and  attorney's  fees, 
aod  the  property  to  which  title  was  given  as 
security  is  worth  $22,500. 

A  judgment  in  personam  is  indeed  asked, 
but  it»  real  value  is  as  a  foundation  for  an  ex- 
ecution sale. 

f/yteU  V.  Cragin,  186  U.  8. 180,  142  (84:  872, 
276). 

Had  this  been  an  ordinary  action  of  assump- 
sit, the  averments  as  to  the  real  estate  conveyea, 
**as  provided  in  Sections  1969,  1970,  and  1971, 
of  the  Code  of  Georgia,"  would  have  been  im- 
pertinent As  it  was,  they  were  material,  if 
not  vital,  for  to  give  our  iudgment  its  full  stat- 
utory effect,  it  was  plainly  desiralile,  and  per- 
haps necessaiy,  that  it  should  in  some  way 
refer  to,  or  describe  the  land  to  be  levied  on. 

Napier  v.  8auUbury,  63  Ga.  480. 

The  plea  of  usury  attacked  not  only  our  right 
to  recover  judgment  for  the  full  sum  we  de- 
manded, but  our  right  to  levy  final  process  on 
the  judgment,  upon  the  land  conveyed  to 
secure  the  debt 

The  verdict  for  the  defendant  upon  tbt'«  plea, 
not  only  reduced  our  debt  by  $2,^,  which  of 
itself  might  not  have  authorized  proceedings 
in  error,  but  prevented  our  availing  ourselves 
of  a  security  worth  $22,500,  which  we  claimed 
for  the  entire  debt,  which  debt,  in  any  point  of 
view,  exceeded  $5,000. 

McLaren  ▼.  Clark,  80  Ga.  428;  8maU  ▼. 
meki,  81  Ga.  691. 

It  also  avoids  the  waiver  of  the  homestead 
exemption,  contained  in  the  notes. 

Oleghom  ▼.  Oreeeon,  Tt  Ga.  848. 

"Proceedings  on  the  execution  are  proceed- 
ion  Id  the  suit" 

union  Bank  cf  Oeargetown  v.  Geary,  80  U. 
8.  5  Pet.  99.  113(8:  60.65). 

Under  U.  8.  Rev.  Stat  §S  721,  914,  and  916, 
the  (Circuit  Court  was  bound  to  ^ve  us  as 
tmple  a  remedy  as  the  state  courts  could  have 
done,  and  one  similar  in  nature  and  form. 

Bxparte  Boyd,  105  U.  8.  6t7  (26:  120«)). 

The  case  does  not  belong  in  the  class  of  El- 
p/i  V.  ManhaU,  106  U.  S.  578  (37:  249);  and 
The  Sydney,  139  U.  8. 881  (35:  277). 

Here  the  matter  directly  in  dispute  between 
the  parties  was  whether  we  were  entitled  to  a 
judgment  carrying  a  specific  lien  on  specified 
real  estate  described  in  the  declaration,  and  en- 
foroeable  on  final  process,  in  this  very  suit,  to 

mu.s. 


be  executed  by  a  sale  of  that  real  estate  agreea- 
blyto  that  lien. 

The  C^rgia  practice  gives  the  creditor  a 
choice  of  remedies.  He  Is  not  bound  to  sue 
for  a  special  judgment. 

MeAlpin  v.  Bailey,  76  Ga.  687. 

But  he  is  at  liberty  to  ask  for  equitable  re- 
lief in  connection  with  his  deed,  in  his  action 
for  the  debt 

Sobineon  v.  Suiter,  85  Ga.  876. 

Our  complaint  is  not  simply  that  the  judg- 
ment below  destroyed  our  title,  but  that  our 
right  to  enforce  that  title  in  this  suit  for 
the  collection  of  whatever  judgment  we  might 
recover  in  it  was  in  issue,  and  was  decided  ad- 
versely to  us.  True  the  judgment  is  for  only 
$2,800  less  than  we  claimed,  but  it  is  a  judg- 
ment for  over  $5,000,  t.  e,  for  $9,725.66.  and  the 
verdict  is  decisive  against  our  right  to  collect 
that  $9,725.66  by  way  of  execution  en  the 
lands  described  m  our  declaration,  to  which 
we  had  titie. 

Stineon  v.  Doueman,  61  U.  8.  20  How.  466 
(15:  969);  Elgin  v.  MarshaU,  106  U.  8.  581 
(27:  250);  Washington  Market  Co,  v.  Hoffman, 
101  U.  8.112.  118(25:  782). 

It  is  the  money  value  of  what  has  been  actu- 
ally adjudged  in  this  cauf^e  that  it  is  to  be  taken 
into  account,  not  the  probative  force  of  the 
judgment  in  some  other  suit. 

JNew  Jersey  Zinc  Oo.t,  lYotter,  108  U.  S.  564, 
565  (27:  828). 

No  counsel  for  defendant  in  error. 

Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

From  the  above  statement  of  facts  it  is  clear 
that,  while  the  plaintiff  sued  to  recover  $8,500 
and  interest  he  actually  recovered  $6,800  and 
interest  and  attorney  fees,  amounting  in  aU  to 
$9,725.66,  so  that  the  amount  actually  in  dis- 

Sute  between  the  parties  in  this  court  is  the 
ifference  between  the  amount  claimed  and  the 
amount  of  the  verdict.  Computing  interest  at 
eight  per  cent  upon  the  entire  amount  of  the 
notes  and  adding  an  attorney  fee  of  ten  per 
cent  the  amount  due  according  to  the  plaintiff's 
theory  was  approximately  $12,155,  or  $2,429.84 
more  than  the  amount  recovered.  This  is  the 
proper  method  of  ascertaining  the  amount  in 
dispute  in  this  court  Tintsman  v.  First  Nat, 
Bank  of  Mount  Pleaeant,  lOJ  U.  8.  6  [25:  5801; 
Jcnness  v.  Citizens  Nat,  Rank  of  Borne,  110  U. 
8.  52  [28:  OTl;  Wabash,  St,  L.  <fc  /*.  B.  Co.  v. 
Knox,  110  U!  8.  804  [28: 1551;  Hilton  T.  Dick- 
inson, 108  U.  8.  165  [27:  688J 

It  is  true  that,  under  the  Code  of  €korgia, 
section  2057,  subdivision  e,  *'all  titles  to  prop- 
erty made  as  a  part  of  an  usurious  contract, 
or  to  evade  the  laws  against  usury,  are  void." 
The  Supreme  Court  of  Gkorfia  has  construed 
this  as  rendering  a  deed  infected  with  usury 
void  as  title,  and  depriving  the  holder  of  the 
right  of  recovery  of  the  land  against  the 
maker.  CarsioeU  v.  Hartridge,  55  (jku  412; 
Johnson  v.  Griffin  Bka.  ds  T,  Ob.,  55  Ga.  691. 
It  was  said  in  Broach  v.  Smith,  75  Ga.  159, 
that  usury  not  only  destroys  the  legal  title,  but 
prevents  the  deed  from  ever  being  treated  as 
an  equitable  mortgage.  It  appears  in  this  case 
that  the  value  of  the  property  conveyed  as  se- 
curity is  $22,500,  and  under  the  laws  of  Georgia 
it  may  be  that  the  finding  of  usury  may  have 
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factority  appears  that  the  estate  caDoot  be  di- 
vided without  loss  or  injury  to  the  parties  io- 
terested,  then  by  sale  of  the  estate  and  division 
of  the  proceeds  among  the  parties,  according 
to  their  respective  rights  and  interests.  19  Stat 
«t  L.  202.  This  statute,  while  it  authorizes  the 
court  to  compel  a  partition  by  division  or  by 
sale,  at  its  discretion,  as  the  facts  appearing  at 
the  hearing  may  require,  does  not  affect  the 
general  rute,  governing  every  court  of  law  or 
«quity  having  Jurisdiction  to  grant  partition, 
that  partition  is  of  right,  and  not  to  be  defeat- 
ed by  the  mere  unwillingness  of  one  party  to 
have  ^ch  enjoy  his  own  in  severalty. 

In  equity,  as  at  law,  a  j^ndiog  lease  for 
years  is  no  obstacle  to  partition  l)etween  own- 
ers of  the  fee.  Co.  Litt  46a,  167a/  Com.  Dig. 
Parcener,  chap.  6;  Wilkinson  v.  Jobema^  L.R.  16 
Eq.  14;  Hunt  v.  Hazelton,  5  N.  fl.  216;  Wood- 
^Dorth  V.  Campbdl  5  Paige,  518.  8  L.  ed.  812; 
Thruston  v.  Afinke,  82  Md.  571;  Cook  ▼.  WM, 
19  Minn.  167.  The  decision  Ui  HunnewU  ▼. 
Taylor,  6  Cush.  472,  cited  by  the  appellant, 
was  governed  by  an  express  statute  of  Massa- 
chusetts authorizing  a  petition  for  partition 
**by  any  person  who  has  an  estate  in  possession, 
but  not  by  one  who  has  only  a  remainder  or 
reversion,  which  was  presently  modified  by 
an  enactment  Uiat  partition  rjignt  be  bad  not- 
withstanding the  existence  of  a  lease  of  a  whole 
or  part  of  the  estate.'  Mass.  Blar.  1858,  chap. 
410.  §  1;  Gen.  Stat  chap.  186.  §5^3.  67;  Pub. 
Stat.  chap.  178.  ^§  8,  68.  In  Moore  v.  Shan- 
non, 6  Mackey.  157, 12  Cent  Rep.  401,  there 
was  an  outstanding  life  estate,  so  that  the 
1 122]  plaintiff  was  not  in  possession  of  the  freehold, 
and  was  therefore  denied  partition.  See  Co. 
Litt.  and  Com.  Dig.  ubi  nipra;  Beans  v.  Bag- 
shatD,  L.  R.  8  £q.  469,  and  L.  R  5  Ch.  840; 
Broton  ▼.  Brown,  8  N.  H.  98. 

The  present  bill,  after  setting  forth  the  titles 
in  fee  of  the  parties,  alleges  that  the  plaintiff 
desires  to  have  partition  of  the  land  and  bis 
share  set  apart  to  him  in  severalty,  or,  if  in  the 
opinion  of  the  court  this  cannot  be  done  with 
out  injury  to  the  parties  and  to  the  purposes 
for  which  the  land  is  used,  then  by  sale  of  the 
land  and  divirion  of  the  proceeds,  and  prays 
for  partition  accordingly.  The  bill,  following 
the  statute,  and  seeking  partition  in  either 
mode,  as  the  court  in  its  discretion  might  think 
Hi,  is  in  proper  and  sufficient  form.    Any  alle- 

gation  of  special  reasons  for  partition,  or  for 
aving  it  made  In  one  way  or  in  the  other. 
Would  have  been  unusual  and  superfluous. 
The  decisions  in  Maryland,  cited  by  the  appel- 
lant, were  made  under  statutes  authorizing 
parUtiod  only  when  it  would  be  for  the  inter- 
est and  advantage  of  the  parties  that  the  land 
should  be  sold,  and  therefore  held  that  it  must 
be  80  alleged  in  the  petition.  Tomlinson  ▼. 
MeKaig,  5  GOl,  256;  Mewshaw  v.  Mewshaw,  2 
Hd.  Ch  12. 

This  disposes  of  the  only  errors  assigned  or 
«rgued.  It  is  not  denied,  and  could  not  be, 
upon  the  proofs,  that  if  the  plaintiff  was  en- 
titled to  partition,  it  was  rightly  ordered  to  be 
made  by  sale,  and  not  by  divisiiXl  of  the  estate. 
Decree  affirmed. 

Mr.  Justice  Brewer  was  not  present  at  the 
ergument^  and  took  do  part  in  the  deoiaioa. 
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mined  by  the  amount  involved  to  the 
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F  ERROR  to  the  CircaH  Court  oT  Ikt 
United  States  for  the  Southern  Distfid  of 
Georgia,  to  review  a  Judgment  in  favor  of  tbs 
New  England  Mortgage  Securitv  Compaaj, 
plaintiff,  against  Jacob  M.  Gay.  In  an  actkjs 
upon  four  promissory  notes  made  by  Gay.  for 
the  amount  found  by  the  jury  aa  oat  on  siid 
notes.    Dismissed, 


Statement  by  Mr.  Justice  Bro^ 

This  was  an  action  of  assumpsit  by  ihi 
plaintiff  in  error  against  Jacob  M.  Gay  opoa 
four  promissory  notes,  made  by  Gay,  snMBt- 
iog  to  $8,500.  with  interest  at  eight  per  ccot, 
payable  annually,  with  all  costs  of  coUectka. 
including  ten  per  cent  attorney  fieen  Tk« 
notes  were  made  payable  to  Charles  L  Ffitt 
or  order,  at  the  ofnce  of  the  Oorbin  Baakiac 
Company.  New  York  citj.  and  as  to  each  of 
them  thA  defendant  waived  his  rlxbt  to  tbt 
benefit  of  the  exemption  wovlded  Tor  by  tk 
constitution  and.  laws  of  Georgia.  ToMoat 
these  notes  a  deed  was  given  bv  Gay  witb  tbt 
consent  of  his  wife  to  aaid  Funi,  of  laad  is 
Schley  county.  Georgia,  with  refeaae  of  \amt 
stead  and  dower.  At  the  same  time  a  bos' 
for  a  reconveyance  od  paymeot  of  the  mm 
was  given  by  Flint  to  Gay.  aooordiic  lo  thi 
usual  course  of  buaine«  In  Georgk.  vkft 
such  deed  and  bond  stand  io  tbe  ptooeof  t 
mortgage.  Flint  took  the  notes  aad  deed  ii 
behalf  of  the  plaintiff,  and  af  lerwarda  iadoaii 
the  notes  to  the  plaintilL 

The  defendant  pleaded  four  pleta.  tva  if 
which  were  stricken  out  by  the  oourt;  sad  iki 
case  was  tried  upon  the  first,  whkh  wm  u 
ordinary  plea  of  nU  debit,  and  upon 
wherein  the  defendant  alleged  that  the 
sideration  of  these  notes  waa  a  loaa  of  bos0 
by  the  plaintiff  to  the  defendaol  of  thasMff 
$6,468,  and  that  all  of  said  sum  and  ooCeiMii 
on  in  excess  of  said  sum  waa  cootrary  lo  b*. 
and  defendant  was  onlv  liaise  for  the  wtm  iv- 
ceived  by  him  and  lawful  iDteresl  tharsoa  fro* 
the  dates  of  tbe  ootea,  which  imoMi  ^ 
averred  his  willingness  to  pay.  Upoo  iks  trisL 
the  defendant  relied  solely  upoo  the  defcMt  af 
usury,  and  the  oourt  ohargedtlM  Jary  iM  iki 
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defeodaui  sdroiitad  an  indebteiloess  of  $6,468, 
^th  Interest,  etc,  and  instructed  tbem  in  any 
•event  to  return  a  verdict  for  that  amount.  In 
this  connection  be  further  cbarged  that,  if  they 
belieyed  the  defendant  received  $6,800,  they 
were  then  directed  to  return  a  verdict  for  that 
«iun,  with  interest  and  attorn^  fees,  etc.  The 
jury  returned  a  verdict  for  $6,800  principal, 
$2,041.61  interest,  and  $884.15  attorney  fees, 
making  a  total  amount  of  $9,725.66,  for  which 
«  judgment  was  entered  with  costs. 

JPlalntiff  thereupon  secured  the  settlement  of 
a  bill  of  exceptions  and  sued  oat  a  writ  of 
«rror  from  this  court. 

Meun  N.  J.  Hammondt  Simeon  B,  Batd- 
win  and  W,  E,  Simmons^  for  plaintiff  in  error: 

Our  action  is  a  statutory  method  of  enforc- 
ing a  security,  and  the  test  of  Jurisdiction  is 
the  value  of  the  security,  which  is  an  absolute 
title,  or  of  the  debt.  The  debt  secured  was 
$8,500,  besides  interest  and  attorney's  fees, 
and  the  property  to  which  title  was  given  as 
security  is  worth  $22,500. 

A  judgment  in  personam  is  indeed  asked, 
but  its  real  value  is  as  a  foundation  for  an  ex- 
ecution sale. 

fx^teU  V.  Oragin,  186  U.  8. 180,  142  (84:  872, 
876). 

Had  this  been  an  ordinary  action  of  assump- 
sit, the  averments  ss  to  the  real  estate  conveyed, 
*'as  provided  in  Sections  1969,  1970,  and  1971, 
of  the  Code  of  Georgia,"  would  have  been  im- 
pertinent As  it  was,  they  were  material,  if 
sot  vital,  for  to  give  our  iudgment  its  full  stat- 
utory effect,  it  was  plainly  desirable,  and  per- 
haps necesaary,  that  it  should  in  some  way 
refer  to,  or  describe  the  land  to  be  levied  on. 

Napier  v.  SauUbury,  63  Ga.  480. 

The  plea  of  usury  attacked  not  only  our  right 
to  recover  judgment  for  the  full  sum  we  de- 
manded, but  our  right  to  levy  final  process  on 
the  judgment,  upon  the  land  conveyed  to 
secure  the  debt 

The  verdict  for  the  defendant  upon  thi:»  plea, 
not  only  reduced  our  debt  by  $2,^0,  which  of 
itself  might  not  have  authorized  proceedings 
io  error,  but  prevented  our  avaUing  ourselves 
of  a  security  worth  $22,500,  which  we  claimed 
for  the  entire  debt,  which  debt,  in  any  point  of 
view,  exceeded  $5,000. 

McLaren  ▼.  Clark,  80  Ga.  428;  8maU  ▼. 
Beke,  81  Ga.  691. 

It  also  avoids  the  waiver  of  the  homestead 
exemption,  contained  in  the  notes. 

(Jlogh4im  V.  Oreeeon,  Ti  Ga.  848. 

"Proceedings  on  the  execution  are  proceed- 
inn  in  the  suit" 

Union  Bank  of  Georgetown  v.  Oeary,  80  U. 
8.  5  Pet  99,  118(8:  60,65). 

Under  (J.  8.  Rev.  Stat  §$  721, 914,  and  916, 
the  Circuit  Court  was  bound  to  give  us  as 
ample  a  remedy  as  the  state  courts  could  have 
<k>ne,  and  one  similar  in  nature  and  form. 

Bt  parte  Boyd,  105  U.  8.  6t7  (26:  1200). 

The  case  does  not  belong  in  the  class  of  El- 
gin V.  MarehaU,  106  U.  i^,  578  (27:  249);  and 
The  Sydney,  139  U.  8. 881  (85:  277). 

Here  the  matter  directly  in  dispute  between 
the  parties  was  whether  we  were  entitled  to  a 
judgment  carrying  a  specific  lien  on  specified 
veal  estate  described  in  the  declaration,  and  en- 
forceable on  final  process,  in  this  very  suit,  to 
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be  executed  by  a  sale  of  that  real  estate  agreea- 
blyto  that  lien. 

The  C^rgia  practice  gives  the  creditor  a 
choice  of  remedies.  He  Is  not  bound  to  sue 
for  a  special  judgment. 

MeAlpin  v.  Bailey,  76  Ga.  687. 

But  he  is  at  liberty  to  ask  for  equitable  re- 
lief in  connection  with  his  deed,  in  bis  action 
for  the  debt 

Robinson  v.  Butter,  85  Ga.  876. 

Our  complaint  is  not  simply  that  the  judg- 
ment below  destroyed  our  title,  but  that  our 
right  to  enforce  that  title  in  this  suit  for 
the  collection  of  whatever  judgment  we  might 
recover  in  it  was  in  issue,  and  was  decided  ad- 
versely to  us.  True  the  judgment  is  for  only 
$2,800  less  than  we  claimed,  but  it  is  a  judg- 
ment for  over  $5,000,  t.  e.  for  $9,725.66.  and  the 
verdict  is  decisive  against  our  right  to  colleci 
that  $9,725.66  by  way  of  execution  on  the 
lands  described  m  our  declaration,  to  which 
we  had  title. 

Stineon  v.  Doueman,  61  U.  8.  20  How.  466 
(15:  969);  Elgin  v.  MarshaU,  106  U.  S.  581 
(27:  250);  Washington  Market  Co,  v.  Hoffman, 
lOlU.  8.112,  118(25:  782). 

It  is  the  money  value  of  what  has  been  actu- 
ally adjudged  in  this  cau»e  that  it  is  to  be  taken 
into  account,  not  the  probative  force  of  the 
judgment  in  some  other  suit. 

JNew  Jersey  Zinc  Co.y,  lYotter,  108  U.  8. 564, 
565  (27:  828). 

No  counsel  for  defendant  in  error. 

Mr,  Justice  Brown  delivered  the  opinion  of 
the  court: 

From  the  above  statement  of  facts  it  is  clear 
that,  while  the  plaintiff  sued  to  recover  $8,500 
and  interest  he  actually  recovered  $6,800  and 
interest  and  attorney  fees,  amounting  in  aU  to 
$9,725.66,  so  that  the  amount  actually  in  dis- 
pute between  the  parties  in  this  court  is  the 
difference  between  the  amount  claimed  and  the 
amount  of  the  verdict.  Computing  interest  at 
eight  per  cent  upon  the  entire  amount  of  the 
notes  and  adding  an  attoruey  fee  of  ten  per 
cent  the  amount  due  according  to  the  plaintiff's 
theory  was  approximately  $12,155,  or  $2,429.84 
more  than  the  amount  recovered.  This  is  the 
proper  method  of  ascertaining  the  amount  in 
dispute  in  this  court  Tintsman  v.  First  Nat, 
Bank  of  Mount  Pleasant,  lOJ  U.  8.  6  [25:  5301; 
Jenness  v.  Citizens  Nat,  Rank  of  Rome,  110  u. 
8.  52  [28:  OTl;  Wabash,  8t,  L.  <fe  /*.  B.  Co,  v. 
Knox,  110  U.  8.  804  [28: 1551;  Hilton  t.  Dick- 
inson, 108  U.  8.  165  [27:  688] 

It  is  true  that,  under  the  Code  of  €korgia, 
section  2057,  subdivision  e,  *'all  titles  to  prop- 
erty made  as  a  part  of  an  usurious  contract, 
or  to  evade  the  laws  against  usury,  are  void." 
The  Supreme  Court  of  Gkorffia  has  construed 
this  as  rendering  a  deed  infected  with  usury 
void  as  title,  and  depriving  the  holder  of  the 
right  of  recovery  of  the  land  against  the 
maker.  Carswell  v.  Hartridge,  55  (jku  412; 
Johnson  v.  Oriffln  Bka,  ds  T,  Co.,  55  (Ja.  691. 
It  was  said  in  Broach  v.  Smith,  75  Ga.  159, 
that  usury  not  only  destroys  the  legal  title,  but 
prevents  the  deed  from  ever  being  treated  as 
an  equitable  mortgage.  It  appears  in  this  case 
that  the  value  of  the  property  conveyed  as  se- 
curity is  $22,500,  and  under  the  laws  of  Georgia 
it  may  be  that  the  finding  of  usury  may  have 
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Ibe  effect  of  invalidatiDg  the  deed  given  as 
security  for  the  loan. 

Assuming  this  to  be  true,  however,  it  is  not 
the  immeduite  result  of  the  Judgmeot  in  this 
case.  The  provisions  of  the  Georgia  code 
with  respect  to  real  estate  security  tor  loans  are 
somewhat  peculiar.  The  practice  is  for  the 
person  receiving  the  loan  to  convey  the  real 
property  by  deed  to  the  person  loaning  or  ad- 
vancing the  money,  and  to  take  a  bond  for 
title  back  to  the  vendor  upon  the  payment  of 
the  debt,  and  by  section  1969  "such  convey- 
ance of  real  or  personal  property  shall  pass  the 
title  of  said  of  said  property  to  the  vendee 
...  till  the  debt  or  debts  which  said  con- 
vevance  was  made  to  secure  shall  be  fully 
pfud,"  etc.  By  section  1970,  "when  any  Judg- 
ment shall  be  rendered  in  any  of  the  courts  of 
this  8tate  upon  any  note  or  other  evidence  of 
debt  which  said  conveyance  of  realty  was 
made  and  intended  to  secure,  it  shall  and  may 
be  lawful  for  the  vendee  to  make  and  file  and 
have  recorded  in  the  clerk's  office  of  the  su- 

Eerior  court  of  the  county  wherein  the  land 
es  a  good  and  sufficient  deed  of  conveyance 
to  the  defendant  for  said  land;  .  .  .  where- 
upon the  same  may  be  levied  on  and  sold  un- 
der said  judgment  as  in  other  cases:  Provided, 
That  the  said  judgment  shall  take  lien  upon 
the  land  prior  to  any  other  judgment  or  in- 
cumbrance against  the  defendant 

The  substance  of  this  is,  that  upon  taking 
ludgment  upon  the  note  or  bond  given  for  the 
loan,  the  lender  may  reconvey  the  property  to 
the  debtor,  and  immediately  levy  upon  and 
sell  it  by  virtue  of  his  judgment  and  execution. 
In  such  case  it.  would  seem  that  if  he  buys  the 
land  at  the  sale,  he  would  recover  possession 
of  it  by  an  action  of  ejectment  upon  his 
sheriff's  deed. 

In  this  connection  it  was  held  by  the  Supreme 
Court  of  Gkorgia  in  OarnoeU  v.  Hartridge,  55 
Ga.  412,  414,  that  the  proceeding  under  this 
statute  was  optional,  and  that  a  recovery  in 
ejectment  might  be  had  upon  the  original  deed 
made  to  secure  the  debt,  so  long  as  the  title  re- 
mained in  the  creditor,  and  the  debt  was  un- 
paid. "That  the  next  section  of  the  code," 
said  the  court,  "gives  a  remedy  for  collecting 
the  money  by  proceeding  to  juagment,  filing  a 
deed,  levying  upon  the  land  and  selling  it,  does 
not  negative  the  former  remedy.  The  creditor 
may  either  assert  his  title  or  part  with  it  to  the 
debtor,  at  his  option.  He  may  possess  him- 
self of  the  land  and  hold  it  till  he  is  satisfied, 
or  he  may  enforce  satisfaction  in  the  manner 
pointed  out  by  section  1970.  In  this  respect, 
nis  position  is  like  that  of  an  ordinary  vendor 
of  land  who  retains  the  title  as  security,  giving 
a  bond  to  reconvey  upon  payment  of  the  pur- 
chase money."  That  the  creditoi  may  also 
have  the  land  sold  by  the  sheriff,  and*  bring 
ejectment  upon  the  sheriffs  deed,  is  evident 
from  the  case  of  Johnson  v.  Qriffin  Bkg.  d  T, 
Co,,  55  Qa.  691. 

In  either  case,  however,  the  effect  of  the 
seizure  upon  the  title  of  the  creditor  to  the 
property  can  only  be  judicially  determined  in 
an  action  of  ejectment,  either  upon  the  original 
deed  or  upon  the  sheriff's  deed  given  in  pursu- 
ance of  the  statute,  or  by  a  bUl  in  equity  to 
enjoin  the  creditor  and  sheriff  from  making 
■ale  under  the  levy.    Johnson  v.  Oriffin  Bkg,  i 
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r.  09.  55  Ga.  691.  The  effect  of  the  ^ 
in  i/tis  earn,  then,  is  not  to  avoid  the  tide  of  ih« 
plaintiff  to  this  property,  but  to  eata Wisfc  iLe 
existence  of  usury,  which,  in  anotber  actaoo, 
may  be  pleaded  as  avoiding  such  title.  It  m 
true  that  the  plaintiff  set  forth  in  iu  dedm- 
tion  that  the  defendant  gave  a  deed  of  eertaia 
lots,  describing  them,  to  secure  the  paymeat  of 
the  notes;  but  it  claimed  nothing  by  virtoe  of 
this  allegation  in  its  prayer  for  reliei^  ctemaart- 
ing  onlv  a  money  recovery.  UfKNi  tbe  trial 
the  deed  and  bond  were  offered  in  evidr 
but  were  ruled  out.  and  the  judgmeat 
simply  for  the  amount  of  the  notes 
less  tbe  alleged  usury. 

It  is  well  settled  in  this  court  that 
Jurisdiction  depends  upon  tbe  amount  io 
troversy,  it  is  aetermined  by  the  amoaM  ia- 
volved  in  the  particular  case,  and  not  by  say 
contingent  loss  either  one  of  the  parties  nay  sus- 
tain by  the  probative  effect  of  the  jndgiorat, 
however  certain  it  may  be  that  such  kas  «iO 
occur.    Thus  in   Orant  v.  McKee^  26  U.  8.  1 
Pet.  248  [7:13i>  it  was  held  that  the  ecNiit 
would  not  take  iurisdiction  of  a  case  where  the 
title  to  a  piece  of  land  of  less  value  than  tbe  jari»> 
dictional  sum  was  directly  involved,  ahbooch 
the  whole  property  claimed  by  tbe  lenor  of  tbe 
plaintiff  under  a  patent,  and  which  was  rcoov- 
ered  in  ejectment  in  the  court  below,  exceeding 
that  sum.    In  Farmers  Bank  of  Alex^tdri*  v. 
Eooff,  32  U.  8.  7  Pet  168  [8:046],  a  hill  vw 
filed  for  the  purpose  of  foreclosing  a  deed  of 
trust  given  to  secure  a  sum  of  mooej  km  tbaa 
$1 ,000.    It  appeared  that  tbe  property  f^^rcnd 
by  the  deed  exceeded  that  sum  in  vahi<  bat 
the  court  held  the  real  matter  in  oootrov*^^ 
to  be  tbe  debt  claimed  in  the  bill,  *'aDd,  ihoogk 
tbe  title  of  the  lot  may  be  inquired  into  nc^ 
dentally,  it  does  not  constitute  tbe  object  <i 
the  suit      A  similar  ruling  was  made  is  Bsm 
V.  Prentiss,  44  U.  8.  8  How.   771  [1I:S341. 
where  a  bill  was  filed  to  enioin  tbe  manhal 
from  levying  an  execution  of  leas  than  $2,000, 
upon  certain  property,  the  value  of  whkh  vis 
more  than  $2,000.    in  this  case  as  in  tbe  other, 
the  argument  was  made  that  the  defeodaat 
might  loose  tbe  whole  benefit  of  bb  piupgrtr 
by  the  forced  sale  under  the  executioa,  but  tbi 
court  held  that  it  did  not  depend  onoo  the 
amount  of  any  contingent  loas,  and  dkauped 
tbe  bill.    In  Troy  v.  Ecans,  97  U.  &  1  [M. 
941],  action  was  brought  to  recover  oettaio  i»- 
stallments  upon  bonds,  the  aggregate  of  whkft 
bonds  exceeded  $5,000,  but  ^  judgment  wm 
for  less.    The  case  was  dismissed,  aJthout^  it 
appeared  that  the  judgment  woukl  be  condu- 
sive  in  another  action  upon  future  instaliaeoto 
upon  the  same  bonds.    A  like  ruling  wai  aadt 
in   Elgin  v.  MarshaU,  106  U.  &  578  [97 JM; 
where  a  judgment  was  rendered  for  $1,M)  Tj>. 
against  a  town,  on  interest  coupons  detacbed 
trom  bonds  which  it  had  issued  underaitstaM 
claimed  to  be  unconstitutional.     Tbe  cast  v« 
dismissed,  in    an  elaborate   opinion   by  Mr. 
Justice  Matthews,  although  it  appeaitii  ttet 
the  judgment  might  be  conclusive  as  aa  c0of> 
pel  m  any  subsequent  action  upon  other  coa- 
pons,  or  upon  the  bonds  themselvca    So  ii 
liew  Jersey  Zinc  Co,  v.  TMter,  108  U.  S.  9t 
[27:828],— an  action  of  trespass  whrfda  tbt 
plaintiff  recovered   judgment    for  ksi  tkss 
$5,000— the  case  waa  dUmisaed,  ahho^  ite 
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cooit  indicated  that  tbe  jury  were  compelled 
to  find  the  plaiotiff  bad  title  to  tbe  land,  and 
*'tbat  in  this  way  tbe  verdict  and  Judgment 
may  estop  the  parties  in  anotber  suit,  but  tbat 
nHl  be  a  collateral,  not  tbe  direct,  effect  of  tbe 
judgment."  See  also  Opelika  City  y.  Daniel, 
1(»TJ.  8.  108  [87:878].  In  Bruce  v.  Mane/ie9- 
terdK.R.  Co..  117  U.  8.  514  [39:99],  suit  was 
brought  to  collect  interest  due  on  certain  rail- 
road honds  by  tbe  foreclosure  of  a  mortgage 
made  to  trustees  to  secure  a  series  of  bonds 
amountlDg  to  $500,000.  As  the  suit  was 
brought  only  to  recoyer  the  interest  on  the 
bonds,  which  was  less  tban  $5,000,  tbe  appeal 
was  dismissed. 

Most  of  tbe  authorities  on  the  subiect  are 
collated  and  reviewed  in  Oibson  y.  mufMt, 
122  U.  8.  27  [80:1088],  and  a  conclusion 
readied  in  consonance  with  tbe  view  expressed 
in  tbe  prior  cases. 

Tbe  case  of  SUruan  y.  Doutman,  61  U.  8. 
20  How.  461  [15:9661,  is  not  in  conflict  witb 
these  authorities.  The  action  in  tbat  case  was 
for  rent  amountioff  to  less  tban  $500,  but  tbo 
oise  itself  inyolyea  the  question  whether  a  cer- 
tain contract  for  tbe  sale  of  real  property, 
valued  at  $8,000,  had  heen  annulled,  and  tbe 
answer  of  the  defendant  was  framed  not  only 
to  present  a  legal  defense  against  tbe  claim  for 
rent,  hut  also  to  obtain  a  decree  afSrming  the 
continued  validity  of  the  contract  of  sale.  It 
was  held  that  tbe  effect  of  tbe  judgment  in  tbat 
particular  case  was  an  adjustment  of  tbe  legal 
and  equitable  claims  of  tbe  parties  to  the  sub- 
ject of  the  suit,  which  was  the  title  to  the  land 
under  the  contract. 

Upon  the  whole,  it  ap|)ears  to  us  ibat  we 
have  no  jurisdiction  of  this  case,  and  that  the 
writ  of  error  should  be  dismissed,  and  it  is  so 
ordered. 

Mr.  Jfutie$  TrfMn^r  and  Mr.  JwHee  Brewer 
dissented. 


JOSEPH  FURRER,  as  Administrator  of  tbe 
Esute    of  WiLUAX    FuBBKB,   deceased, 

ft. 
JAMES  M.  FERRI8,  Recdyer  of  the  To- 

LBDO,  COLUMBUB   &    SOUTHBBV   RAILWAT 
COKPAHT. 

CSea  &  a  Beporter^  ed.  lO^ias.) 

JfegUpenee  qfreeeit&r  qf  railroad  causing  death 
—findinge  of  fact  and  law — negligence  in 
railroad  cromng, 

1.  In  a  suit  against  a  reoelyerof  a  railroad  oom- 
paoy  for  the  death  of  a  person  throuirh  the  neg- 
Ugenoeof  theieoeiyerhi  falling  to  keepahlgh- 
waj  oroaBtaig  in  good  repair,  where  the  master  to 
whom  the  matter  was  referred,  and  the  Cironit 
Ooort  both  ftmnd  that  there  was  no  negligence, 
their  determtnatloii  while  not  oonoiusive,  is  very 
pemartye  In  this  ooort. 

X  Where  a  cause  is  referred  to  a  master  to  take 
tbe  testimony  and  report  bis  findings  of  fact  and 
ooQcliisloiis  of  law,  and  the  oourt  concur  in  such 
findings  and  conclasions,  they  are  to  be  taken  as 

Hon.— uis  to  powers  and  duliea  of  reeeivers,  see 
«oCe  to  Davis  v.  Gray,  a:  447. 
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presumptively  correct,  and  wiU  not  be  overruled 
unless  there  is  some  obvious  error  or  serious 

IL  Where  a  railroad  track  at  a  highway  crossing 
was  raised  ak>oye  the  level  of  the  highway,  but 
the  rise  was  sbght,  and  the  slope  gradual,  and 
the  track  was  properly  ballasted  at  the  crossing. 
Held,  that  there  was  no  negligence  in  failing  to 
keep  the  crossing  ingood  repair. 

[No.  296.] 

Argued  April  IS,  1892.    Bedded  May  t,  189i>. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  dismissing  an  intervening  petition 
against  the  receiver  of  the  Cleyeland,  Colum- 
bus &  Southern  Railway  Company  for  dam- 
ages for  the  death  of  plaintiff's  intestate, 
through  tbe  negligence  of  tbe  receiyer  In  fail- ' 
ing  to  keep  a  crossing  of  tbe  railroad  in  good 
repair:  by  which  decree  the  interveoing  peti- 
tion was  dismissed,  oo  the  ground  that  there 
was  no  negligence  or  liability  on  tbe  part  of 
the  receiver.    Afflrmed. 

Statement  by  Mr.  Juetiee  Brewer: 
In  1887,  appellee  was  in  possession  of  tbe 
property  of  the  Toledo,  Columbus  &  Southern 
Railway  Company,  as  receiver,  having  been 
duly  appointed  such  receiver  by  the  Circuit 
Court  of  tbe  United  States  for  the  Northern 
District  of  Ohio,  in  a  foreclosure  suit  brought 
by  tbe  American  Loan  &  Trust  Company. 
On  October  15,  William  Furrer,  a  young  man 
of  about  twenty-one  year^i  of  age,  driving  a 
load  of  wood  along  the  public  highway,  crossed 
tbe  railroad  track,  and  while  making  the  cross- 
ing was  thrown  from  tbe  wagon,  struck  by  the 
wheels,  and  instantly  killed.  On  December 
15,  appellant,  the  administrator  of  William 
Furrer,  filed  his  intervening  petition  in  said 
Circuit  Court,  seeking  to  recover  ten  thousand 
dollars  damages,  on  the  cround  that  the  death 
of  bis  intestate  occurred  thrmugh  tbe  negli- 
gence of  the  receiver  in  failing  to  keep  the 
crossing  in  good  repair.  The  matter  was  re- 
ferred to  a  master,  who  took  testimony  and 
reported  it  to  the  court,  together  with  his  con- 
clusion that  there  was  no  negligence  in  respect 
to  such  crossing,  and  therefore  no  liability  on 
tbe  part  of  the  receiver.  This  report  was  con- 
firmed by  tbe  Circtiit  Court,  ana  the  interven- 
ing ptition  dismissed.  From  that  decision 
petitioner  appealed  to  Uiis  court. 

Mr.  Orrille  S.  Bmmbaek,  for  appellant: 

Appellant  is  substantiallv  denied  a  Jury  trial 
by  reason  of  tbe  personal  injuries  complained 
of  being  infilcted  while  a  railroad  Is  being 
operated  by  a  receiyer. 

Tbe  system  of  watered  stocks  and  ezcessiye 
bonded  indebtedness  employed  in  railroad 
manipulation,  has  resulted  in  the  Federal  courts 
being  called  upon  to  frequently  operate  rail- 
roads through  receivers,  for  whose  carelessness 
the  remedy  to  be  had  is  only  through  the  favor- 
able attitude  of  a  special  master. 

Barion  v.  Barbour,  104  U.  8.  126  (26: 672). 

The  Federal  Constitution  as  well  as  those  of 
the  several  states  intends  to  guarantee  to  every 
citizen  a  fair  and  impartial  trial  by  Jury. 

Tbe  equity  lurisdiction  of  the  Federal  courts 
has  substantially  abridged  that  right  in  requir- 
ing cases  like  appellanrs  to  be  heard  by  a  spe- 
cial master  rather  than  a  Jury. 
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Tbe  injustice  tbai  has  resulted  all  over  the 
oountrj  by  reason  of  this  praciice  undoubtedly 
led  to  the  enactment  of  the  late  statute  author- 
izing receivers  to  be  sued  and  a  trial  before  a 
Jury  had  without  permissiou  of  court 

Janes  r.  Bait  Tenne$$ee,  V.  d  G.  B.  Co.  12S 
V.  8.  448  (82: 478). 

There  is  no  good  reason  why  a  Jury  trial 
should  not  be  had  and  allowed  against  a  re- 
ceiver as  well  as  against  any  other  defendant 
in  court. 

The  practice  of  referring  such  cases  to  a 
master  {amicus  curiae)  together  with  the  no 
torious  custom  of  confirming  Ids  report  in 
almost  every  instance,  and  impressed  the  pub- 
lic and  bar  of  tbe  country  as  one  of  the  defects 
.in  the  Judicial  machinery.  It  is  certainly  a 
great  hardship  to  be  concluded  by  the  opin- 
ion of  one  man  (the  master)  when  there  is 
much  room  for  differences  as  to  the  con- 
clusion which  may  be  drawn  from  the  facts. 

Shearman  &  Redfield,  Neg.  ^§  54,  114; 
Siovx  City  db  P.  EL  Co.  v.  8U>ut,  84  U.  8.  17 
Wall.  657(21:746). 

Tbe  master  was  guilty  of  misconduct  in 
making  personal  inspection  of  crossings,  with- 
out the  permission  of  court  or  consent  of  coun- 
sel. 

Thomp6«>u  &  Merriam,  Juries,  §  854;  Deacon 
V.  liI^re^>e,  22  N.  J.  L.  176;  iStampofsH  v.  Stef- 
fens,  79  111.  808;  StaU  v.  Sanders,  68  Mo.  202; 
I  lay  ward  v.  Knapp,  22  Minn.  5;  Thomp.  Tr. 
§!:  904.  906. 

Testimony  was  brought  out  that  a  crossing 
upon  the  (5hio  Central  Railroad  was  not  as 
bad  as  this  avenue  crossing;  and  that  the 
avenue  crossing  was  a  "  fair  average  road 
crossing." 

Tbe  admission  and  consideration  of  this  tes- 
timony as  well  as  the  basing  any  finding  upon 
it  is  error,  as  much  hs  it  was  for  tbe  master  to 
personally  inspect  other  crossings. 

Cieveiand  B.  Co.  v.  Fredenburg,  8  Ohio 
C.  Ct.  Rep.  23;  Bliss  v.  Wilbraham,  8  Allen, 
564;  Chicago  v.  Greer,  76  U.  8.  9  Wall.  726  (19: 
769):  Johnston  v.  District  of  Columbia,  118  U. 
8. 19  (80: 75);  Albany  d  R.l.  d  8.  Co.  v.  Lund- 
berg,  121U.  8.  451(80:982). 

The  care  that  must  be  exercised  by  one  rail- 
road company  is  not  merely  such  care  as  other 
railroad  companies  exercise. 

Wabash  B.  Co.  v.  McDat,tels,  107  U.  8.  454 
(27: 605);  Laflin  v.  Chicago.  W.  A  N,  R.  Co.  84 
Fed.  Rep.  859;  Kerr  v.  South  Park  Comrs.  117 
U.  8.  879  (29: 924);  SomerviUe  d  E.  R.  Co.  v. 
Doughty,  22  N.  J.  L.  495;  Concord  B  Co.  v. 
Gredy,  28  N.  H.  245. 

In  cases  of  suit  for  injuries  caused  by  defect- 
ive sidewalks,  it  is  held  iocompeteot  to  show 
that  other  sidewalks  in  the  vicinity  were  out  of 
repair,  etc. 

Dundas  y.  Lansing,  75  Mich.  499. 

Or  that  the  sidewalk  in  question  was  like 
other  sidewalks. 

Hauer  v.  Indianapolis,  99  Ind.  56;  Temper- 
ance UaU  Asso,  V.  Giles,  88  N.  J.  L.  260. 

The  witness  is  allowed  to  roam  through  the 
evidence  for  himself,  and  gather  the  facts  as 
he  may  consider  them  to  he  proved,  and  then 
state  his  conclusion  concerning  them. 

DoU  V.  Morris,  10  Hun,  202;  Rogers,  Expert 
Testimony,  86,  87,  88 

The  Judgment  of  witnesses  is  not,  as  a  mat- 1 


ter  of  law,  to  be  accepted  or  tobftiCided  lor 
that  of  the  jury. 

Bead  v.  Margrane,  105  XT.  &  45  (Si:  I09B ; 
Chicago  d  A.  R.  Co.  v.  SprifiQfiM  S  Jf,W  R, 
Co.  67  HI.  142;  Tingleg  ▼.  OosBgUl,  48  Mo.  2^ 
EiU  V.  Portland  <i  i2.  &  Ob.  55  Me.  444;  Jf«^ 
dmoney  v.  IVinois  Cent.  B  Co.  99  Iowa,  CU; 
ShaJterY.  Evans,  58  Gal.  82. 

A  witness  cannot  state  his  (^^inioo  wbetber 
a  highway  was,  or  was  not,  defectire  or  daa* 
gerous  where  the  accident  happened. 

Crane  ▼.  NortMdd,  88  Yt.  134;  Bod^trd  v. 
Hildebrand,  61  111.  155;  Byerrnn  ▼.  ^Wafim, 
102  Mass.  581;  Montgomery  y.  Seoit,  S4  W& 
888;  Griffin  ▼.  WillctD,  43  Wis.  500;  Au-m  t. 
Newton,  46  Iowa,  567;  AUnon  ▼.  Hghitk,  t» 
Ind.  545. 

Experts  will  not  be  allowed  to  i^ate  their 
opinion  in  matters  of  common  knowledge 

Milwaukee  d  St.  P.  B  Co.  ▼.  KeOogg,  94  U. 
8.  469  (24:  2'>6);  Schmieder  ▼.  Barmqf,  IIS  U. 
8.  645  (28: 1130). 

A  witness  ought  never  to  be  nDowed  to 
swear  to  inferences. 

The  Nereide,  18  U.  8.  9  Cranch,  888  (8:711 ; 
Dushane  v.  Benedict,  120  U.  8.  690  (90:  M<h. 

The  weight  of  the  evidence  is  not  made  op, 
nor  does  it  depend  upon  the  number  of  wit- 
nesses. 

Chiicago  d  B  1.  B  Co.  y.  McKsmn,  40  OL 
220. 

The  Jury  or  master  can  only  cooskler  pre- 
sumptions founded  on  facts  and  not  thorn 
based  on  presumption. 

Philadelphia  City  Pass.  B  Co.  y.  Benriee,  tt 
Pa.  481,  484;  Gillespie  v.  McGowan,  100  PL 
144;  Sorensen  v.  Menasha  Paper  Co.  66  Wu. 
888;  Northern  Cent.  B  Co.  v.  StaU,  54  Md.  IIS; 
Sdiitrhold  v.  North  Beach  d  M.  B  0».40Cal 
447. 

Commission  of  simflar  negligent  acts  ia- 
competent. 

Maguire  v.  Middlesex  B  Co.  115  MaaiL  tth 
EppendorfY.  Brooklyn  City  dN.  &.  CW.  69  X. 
Y:  195;  mpOeyY.  Kansas  City,  SLJ.dCB 
BCo.A  West  Kep.  45, 88  Ma  848;  Sksemsktr 
V.  New  TorkCent.  dH.BB.  Oo.  21  K.  T.  S. 
R541. 

The  defect  havine  been  caused  br  tbe 
pany  (receiver)  itself,  it  will  be  bdd  to 
notice  of  its  character  and  existence. 

Elliott,  Roads  &  8treet8,  462;  J^ftrtm 
V.  Chapman,  127  HI.  488;  Warmw  ▼.  DvnUf^ 
9  West.  Rep.  861,  112  Ind.  576:  Birm»f^am 
V.  MeCrary,  84  Ala.  469;  Atlanta  v.  BMchiim% 
76  Chi.  585;  Adams  v.  OshkoA,  71  Wir  4t; 
Kuns  V.  Troy,  6  Cent  Rep.  488,  104  N.  T. 
844;  Cvsiek  v.  Norwich,  40  C^oon.  875, 

The  duty  of  discovering  and  remedyia;  tha 
defect  is  imperative  and  absolute. 

WorsterY.  Forty  Second  St.  dO.  8.  F.R^Ck 
50  N.  Y.  203;  8hearm.  A  Redf.  Neg.  ?^  It 
46;  BockweU,  v.  Third  Ate.  B  Oo.  &  Uxt, 
488. 

The  duty  with  respect  to  a  croaslnf  aecci- 
sarily  includes  the  approaches  thrreta 

LouiwiOe,  N  A.  dC.  B  Qky.  amA,  91 
Ind.  119;  Fhrley  y.  Chicago,  BLdPR.O^ 
Iowa,  284;  Maltby  y.  Chicago  dW.M.BC^ 
52  Mich.  108;  OirCsr  v.  Boston  d  F.  B.  S. 
Corp.  189  Mass.  525;  Hayes  y.  New  York  CV»4 
dH.  B  B.  Oo.9  Hun,  68. 

RaOroads  will  be  liable  for  a  defect  ia  tbt 

lu  r& 


ISOi. 


FURBBB  T.  FbRBIB. 


is2-m 


ooDst  ruction  of  »  highway  croeslDg,  or  not 
keeping  it  in  repair. 

Mann  ▼.  Central  Vermont  B.  (b,tiSYi,  4^; 
Waemer  v.  Detafoare,  L.  d  W.  R  Co,  80  N.  Y. 
212;  Payne  ▼.  Troy  d  B.  R.  Co.  BSN.  T.  672; 
&)ooner  ▼.  DeUw>are,L,  d  W.  R,  Co.  116  N.  Y. 
^;  Farh^  ▼.  Cliieago,  R.  L  d  R  R  Co.  42 
Iowa,  234;  Thompson,  Neg.  pp.  857,  and  cases 
there  dted. 

It  is  the  duty  of  the  company  to  place  a 
railroad  crossing  in  such  condition  as  not  to 
interfere  with  tbe  usefulness  of  tbe  highway. 
[T4]  Peopie  Y.  Chicago  d  A.  R.  Co.  67  IlL  118; 

N&Hliern  Cent.  R.  Co.  ▼.  Baltimore,  46  Md. 
426;  Mann  ▼.  Central  Vermont  R.  Co.  65  Yt. 
4^8;  Spooner  v.  Delaware,  L.  d  W.  R.  Co,  116 
N.  Y.  22.  81;  Thompson,  Neg.  p.  867. 

The  rule  is  based  upon  the  idea  of  the  par- 
amount  right  of  the  public  to  a  safe  and  un- 
obstructea  use  of  the  highway,  and  of  the  in- 
herent wrongfulness  of  any  interference  with 
this  right 

Dygert  v.  Schenek,  28  Wend.  446;  Irvine  ▼. 
Wood,  61  N.  Y  224;  Sexton  ▼.  Zett,  44  N.  Y. 
480;  Storre  t,  Utica,  17  N.  Y.  104;  Congreve  ▼. 
Smith,  18  li  Y.  79;  Creed  ▼.  Bartmann,29 
N.  Y.  691;  Andereon  v.  Dickie,  1  Robt.  288; 
J^'au  Y.  Reynolde,  68  111  212. 

Mr.  A.  W.  Scott*  for  appellee: 

The  receiver  was  not  under  obligation  to 
construct  a  crossing  on  which  no  accident 
could  occur;  he  did  not  become  tbe  insurer  of 
tbe  perjon  and  property  of  all  wbo  might  use. 

Cleveland,  C.  d  C.  H.  Co.  v.  Terry,  8  Ohio 
St.  681;  Gill  ▼.  Atlantic  d  0.  W.  R.  Co.  27 
Ohio  St.  260;  Cleveland,  C.dO.R  Co.  v.  Orauh 
ford,  24  Ohio  St.  681. 

Appellant  waived  tbe  right  of  trial  by  Jury 
by  applying  to  a  court  of  equity  for  relief;  and 
tnr  acquiescing  in  the  reference  to  a  master; 
the  appellee  also  acquiesced  in  this  mode  of 
trial. 

Bond  Y.  Dvetin,  112 U.  8. 604  (28: 886);  J^n- 
ley  Y.  Albany  >upra.  121  U.  S.  586  (30: 1000). 

When  the  trial  is  by  rule  of  court  and  by 
consent  of  parlies,  before  a  referee  or  arbitra- 
tor, no  question  of  law  can  be  reviewed  on 
error,  except  whether  the  facts  found  by  him 
support  the  judgment  below. 

RoberU  y.  Benjamin,  124  U.  S.  64  (81:  834); 
2Seekendorf  Y.  Johneon,  128  U.  S.  617  (81:  277). 

Errors  assigned,  which  relate  only  to  the 
sufficiency  of  tbe  evidence  to  support  the  find- 
ings, cannot  be  considered  here.  The  findings 
of  fact  of  the  court  below  are  conclusive  and 
cannot  be  re-examined. 

Springfle/d  F.  d  M.  In§.  Co.  v.  Sea,  88  V.  8. 
21  Wall.  168  (22:  611);  Bamtt  v.  United  Statee, 
76  U.  8.  9  Wall.  88  (19:  648);  Phmix  Ine.  Co. 
Y.  Copelin,  76  U.  S.  9  Wall.  461  (19:789);  Wie- 
cartY.Dauehy,  8  U.  S.  8  Dall.  821  (1:619); 
Pomeroy  v.  State  Bank  of  Indiana,  68  U.  8.  1 
Wall.  692  (17:  6;i8). 

Mr.  Justice  Brewer  delivered  tbe  opinion 
of  the  court: 

As  this  intervening  petition  was  filed  nearlv 
a  year  after  the  passage  of  the  Act  of  March 
3,  1887  (24  Stat,  at  L.  664),  authorizing  suits 
against  receiven  without  leave  of  the  court 
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appointing  them,  ft  Is  evident  that  the  peti- 
tioner preferred  not  to  exercise  hia  right  to  a 
common  law  action  and  a  trial  by  a  Jurv,  but 
rather  to  come  into  a  court  of  equity  and  have 
his  rights  there  determined  according  to  the 
roles  of  practice  of  such  courts.  In  view  of 
such  election,  we  fail  to  appreciate  his  coun- 
sel's complaint  of  the  law  In  not  driving  him 
to  a  forum  which  he  so  carefully  avoided. 

The  gist  of  this  controversy  was  the  alleged 
negligence  of  the  receiver  in  failing  to  main- 
tain a  reasonably  safe  crossing.  This  presented 
mainly  a  question  of  fact.  Upon  the  testi- 
mony, both  the  master  and  the  Circuit  Court 
found  that  there  was  no  neglijirence,  and.  while 
such  determination  is  not  conclusive,  it  is  verr 
persuasive  in  this  court.  In  Crawford  v.  Ifeal, 
144  U.  S.  585  [86:6621.  it  was  said: 

'*  The  cause  was  referred  to  a  master  to  take 
testimony  therein,  '  and  to  report  to  this  court 
his  findings  of  fact  and  his  conclusions  of  law 
thereon.'  This  he  did,  and  the  court,  after  a 
review  of  the  evidence,  concurred  in  his  find- 
ing and  conclusions.  Clearly,  then,  they  are 
to  be  taken  as  presumptively  correct,  and  un- 
less some  obvious  error  has  intervened  in  the 
application  of  the  law,  or  some  serious  or 
important  mistake  haa  been  made  in  the  con- 
sideration of  the  evidence,  the  decree  should 
be  permitted  to  stand.  Tilghman  v.  Proctor, 
125  U.  8. 136  [81:  6641:  Kimberly  v.  Arma,  129 
U.  S.  612  [»2:  7641:  Ernne  v.  StaU  Bank,  141 
U.  S.  107  [35:  dSiJ." 

That  rule  compels  an  affirmance  of  the  de- 
cree in  this  case.  It  appears  that  the  railroad 
track  was  raised  above  tbe  level  of  the  high- 
way; but  the  rise  was  slight,  and  the  slope 
gradual.  According  to  tbe  testimony  of  the 
surveyor  who  measured  the  crossing  ^ahd  the 
other  witnesses  who  simply  gave  eaiimatea 
substantially  corroborated  him),  tbe  nse  on  the 
one  side  was  1.4  feet  in  80  feet  and  on  the 
other  1.8  in  16  and  1.9  in  80  feetr-a  rise  but  a 
trifle  greater  than  that  from  tbe  gutter  to  the 
center  of  tbe  street  in  many  cities.  ThaC  cer- 
Plainly  carries  with  it  no  evidence  of  negli- 
gence. It  appears  also  that  the  receiver  had 
ballasted  the  track  at  tbe  crossing,  and  it  was 
claimed  that  some  of  tbe  stones  within  the 
rails,  and  on  the  highway  Just  outside  of  the 
rails,  were  unreasonably  large:  but  the  master 
found  that  *'the  stones  were  broken  to  a  fair 
size,"  and  that  although  one  or  two  pieces  of 
unreasonable  size  were  produced  on  the  hear- 
ing, yet  **  the  weight  of  the  testimony  was  that 
the  stones  in  the  roadway  were  of  fair  size  and 
not  dangerous  to  travel.'^  Photographs  of  the 
crossing  were  presented  to  the  master,  to  the 
Circuit  Court,  and  alsj  to  us.  Those  photo- 
graphs make  it  clear  that  the  ascent  on  either 
side  was  gradual;  that  the  total  rise  was  slight, 
and  but  a  few  stones  on  either  side  of  the  track 
in  the  roadway.  They  put  an  end  to  any  sus- 
picion of  negligence  in  the  crossing,  unless  it 
were  in  the  size  of  the  stones;  and  the  testi- 
mony leaves  that  matter  in  such  condition  that 
we  are  not  Justified  in  disturbing  the  finding 
of  the  master,  approved  as  it  waa  by  the  Cir- 
cuit Court. 

TJu  d€oree  ii  thirrfore  c^fflrmed. 
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WILLIAM  H.  BARNETT,  I%f.  in  Err., 

CITY  OP  DBNI80N. 

(See  8.  C  Beporter*t  ed,  ia^l4L) 

Municipal  bands,  when  must  state  the  pwrpose 
for  tehich  they  are  issued— poioers  ef  munici- 
pal corporations— bonds  when  toid— purchaser 
when  chargeable  with  notice— where  statute 
re^ira  purpose  to  be  stated, 

1.  Tbe  requiremeot  tn  the  charter  of  a  dty  that 
the  bonds  iasued  bj  it  shall  specify  for  what  pur- 
pose they  are  issued*  Is  not  satisfied  by  bonds 
which  purport  on  their  taoe  to  be  issued  by  vir- 
tue of  an  ordinance,  the  date  of  which  is  ^ven, 
but  not  its  title  or  Its  contents,  so  as  to  cut  off 
defenses  which  might  otherwise  be  made. 

S.  Municipal  corporations  are  merely  agents  of  tbe 
state  government  for  local  purposes,  and  possess 
only  such  powers  as  are  expressly  given*  or  im- 
plied because  essential  to  carry  into  effect  such  as 
are  expressly  granted. 

Z.  Bonds  of  municipal  corporations  are  void  un- 
less there  be  expressed  or  implied  authority  to 
Issue  them;  the  provisions  of  the  statute  author- 
ising them  must  be  strictly  pursued. 

C  The  purchaser  or  holder  of  municipal  bonds  Is 
chargeable  with  notice  of  the  requirements  of 
the  law  under  which  they  are  issued. 

4.  Ordinarily  the  recital  In  city  bonds  that  they 
were  issued  In  pursuance  of  a  certain  ordinance, 
is  notice  that  they  were  issued  for  the  purpose 
specified  in  such  ordinance,  and  the  city  Is  es- 
topped to  show  that  fact  to  be  otherwise;  but 
where  the  statute  requires  the  purpose  for  which 
they  were  issued  to  be  stated  upon  the  face  of 
the  bonds,  and  such  purpose  is  not  so  stated,  aiK 
they  are  issued  for  an  Illegal  purpose  not  author- 
Izei'  by  the  ordinance,  the  purchaser  Is  charge 
able  iHth  notice  of  such  illegality. 

[No.  297.] 

Submitted  April  IS,  189$.    Decided  May  $, 

1892. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Texas,  to  review  a  Judgment  for  the  defend- 
ant, the  city  of  Denison,  in  an  action  by  Wil- 
liam  H.  Bamett,  to  recover  tbe  amount  of  cer- 
tain coupons  cut  from  bonds  issued  by  said 
city.    Afflrmed. 

Statement  by  Mr.  Justiee  Brown: 
This  was  an  action  to  recover  the  amount  of 
certain  coupons  cut  from  bonds  issued  by  tbe 
city  of  Denison  '*  for  tbe  reduction  of  and  can- 
cellation of  the  outstanding  city  scrip,  and  for 
the  improvement  of  streeU,"  etc 

The  charter  of  the  city,  adopted  March  7, 
1878,  conferred  upon  it  power  (§  27)  "To 
borrow  money  on  the  credit  of  the  dty.  and 


Issue  bonds  therefor,  to  an  amoimt  vol  la  a- 
ceed  $50,000.  To  make  a  loan  exceeding  $30.- 
000  the  question  must  be  submitted  to  tbe  qaal- 
ifled  voters  of  the  dty,  and  if  sostaiaed  bv  a 
majority  of  the  votes  polled,  soch  loan  shall  be 
lawful  All  bonds  shall  spedfj  for  what  par 
pose  they  were  issued,  and  not  ht  iDvaiid  if 
sold  for  less  than  their  par  value.  And  wheo 
any  bonds  are  issued  by  the  dtr  a  f  oDd  shall 
be  provided,"  etc  Sec  28:  "  To  iane  boadi 
in  ud  of  any  corporation  or  enterprise,  either 
manufacturing,  railroad,  or  for  other  purposes. 
calculated  to  advance  the  interesu  of  the  Mid 
city,  and  to  borrow  money  for  that  pnfpoae, 
and  to  take  stock  therein,  or  in  any  of  theot 
provided,"  etc 

Pursuant  to  this  charter  the  dtr  coaacfl,  oa 
Au^nist  9f  1878,  adopted  the  foUowii^  ordi- 
nance: 

"  Sec  1.  Be  it  ordained  by  the  dty  oooDcfl 
of  the  city  of  Denison,  that  there  shall  be 
issued  bv  tbe  city  of  Denison  bonds  to  tbe  ex- 
tent of  $20,000,  and  shall  be  known  aa  '  Ikn^ 
ison  City  Bonds.'  Said  bonds  shall  matan  ii 
ten  years  from  tbe  date  of  tbdr  lasoaDce,  sad 
such  bonds,  or  tbe  proceeds  thereof,  sikaU  be 
used  for  the  purpose  of  redeeming  tbe  oot- 
standing  dty  scrip  cr  other  ipdebtwnesi^  sad 
tbe  improvement  of  tbe  streets,  aa  mav  be  di- 
rected hy  the  city  council;  and  said  bonds  shall 
bear  an  ann  ual  interest  of  ten  per  centoA, 
payable  semi  annually,  expressed  by  ooapoos 
thereto  attached,  and  shall  be  payable  at  the 
office  of  the  Importers'  &  Tnden*  Nstnaal 
Bank  of  New  York  ci^.** 

No  reference  was  maide  in  the  hoods  to  tht 
purpose  for  which  they  were  issued,  hot  ther 
contained  the  following  paragraph:  '*1V« 
bonds  are  issued  bv  virtue  61  an  ordiaBaot 
pa$«ed  by  tbe  board  of  aldermen  of  ssid  dij. 
on  the  Oth  day  of  August  and  approved  If  tk 
mayor  on  tbe  9th  day  of  August,  IdTS.** 

It  was  stipukted  upon  the  trial  that  ''If  ite 
failure  to  state  the  purpose  for  which  theboa^ 
were  issued  more  specificallr  than  is  coatalMd 
tin  said  bonds  was  such  a  defect  aa  dcpritsd 
them  of  tbe  qiudity  of  negotiable  pap«  ud 
visited  all  purchasers  for  value  with  aotici; 
then  tbe  dty  of  Denison  had  a  good  defcasM 
tbe  suit;  but  if  not  such  a  defect,  then  pliiadf 
ouffbt  to  recover  as  prayed  for  ta  hispetibaa' 

The  court  charged  the  juir  that,  1^  theasr 
ter,  notice  was  imputed  to  all  perKMS  p«ok» 
ing  bonds  that  the  purpose  for  which  thev  «tft 
issued  should  be  stuted,  and  isstmcled  tkaiB 
return  a  verdict  for  the  defendant,  whick  m 
done.  Tbe  plaintiff  thereopoo  look  out  s  wit 
of  error  from  this  court 


Mr.  H.  OhiltoB,  for  iMntUT  in 

When  a  munidpal  oorpormtioB  has  po*ff 

under  any  drcumstancea  to  lame  ntfooiN' 


Hon.— .If  to  fRttfiiefpal  honds  as  afteted  by 
chanotinthsriMnQ  of  the  hiaheti  court  of  a  8taU. 
or  by  ekangt  in  the  ConstUuiion^  see  note  to  Mit- 
ehell  V.  BurllDffton,  18:  860. 

AMtonegotiabauyofraUroad  bonds,  see  note  to 
White  V.  VermoDt  *  H.  B.  Go.  16:  fBSL 

As  to  suits  on  coupons  detached  from  bonds,  see 
note  to  Kenosha  v.  Lamson,  19:  7S6. 

Asio  overdue  coupons;  rights  of  holders  of:  ettset 
^t^onbonds  to  which  they  are  attached,  sea  note  to 
Texas  v.  White,  19:  889. 
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As  to  mofidamtis  to  eoaipd  etty,  tmsn.  ot 
levy  tax  to  pay  bonds  or  imiersetom 
to  Davenport  v.  United  States,  I8e  fOL 

evidence  of  the  fad  neotted  and  em  «■ 
note  to  Meroer  Gountj  v.  Haokett,  If:  SA 

As  to  munietpdt  bonds;  rtfersnee  to 
fiote  to  Ogden  v.  Davleas  Omnty,  S: 

Am  to  miiaic^Nil  bondt,  eomtmeUtm 
see  fiote  to  Harper  Gountj  Ooan.  t. 


lU  t.  ^ 


(QVl 


Babnbtt  t.  Crrr  of  Dbnison. 
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fccurities  the  bona  fide  purcbafier  has  a  right 
to  prcsome  that  they  were  issued  under  cir- 
cumstances and  for  a  purpose  which  give  the 
reqnisifte  authority,  and  they  are  no  more  liable 
to  be  impeached  for  any  infirmity  in  the  hands 
of  such  a  purchaser  tlian  any  other  commer- 
cial paper. 

J/onAoS  County  Suprt.  y.  Sehenck,  72  U.  8. 
5  Wall.  784  (18:  559):  Davenport  y.  United 
Sta(e$,  76  U.  8.  9  Wall.  414  (l^i  707);  Mer- 
chanU  Bank  ▼.  StaU  Bank,  77  U.  8.  10  Wall 
644.  645  (19:  1018);  St.  Joseph  Twp,  y.  B4>ger9, 
83  U.  &  16  Wall.  666  (21:  889);  Ohamben 
C<mntyy,  OleM,  88  U.  8.  21  Wall.  823  (22:519); 
San  Antonio  y.  Lane,  32  Tex.  413. 

Where,  as  in  this  case,  the  holder  of  munic- 
ipal bonds  purchased  them  before  their  ma- 
turity, and  without  noUce  of  apv  defense,  and 
tbey  recite  that  they  were  issued  under  a  cer- 
tftin  ordinance,  a  reference  to  which  shows  a 
legal  and  i>roper  purpose  tor  the  use  and  bene- 
fit of  the  dt^,  the  purchaser  is  thereby  assured 
of  the  validity  of  the  bonds,  and  it  would  be 
tolerating  a  fraud  to  permit  the  city  to  show 
that  the  bonds  were  not  in  fact  issued  for  such 
purpose.  The  city  is  estopped  from  denying 
the  truth  of  the  recitals  in  its  bonds. 

MovUrie  County  y.  Bockingham  Ten  Cent 
S^t.  Bank,  92  U.  8.  631,  636  (23:  631,  684); 
CoUma  y.  Eatee,  92  U.  8  484, 487  (23:579.  580); 
San  Antonio  y.  Mehaffy,  96  U.  8.  312,  314 
(24:  816,  817);  Nauvoo  y.  Bitter,  97  U.  8. 889. 
b91  (34:  \{m)\Hackett  y.  Ottaioa,  99  U.  8. 
15(26!  365)j,  Walnut  y.  Wade,  103  U.  8.  683, 
Ci*5  (26:  526.  530);  Clay  County  y.  SocUty  for 
8ating$,  104  U.  8.  579,  589  (26:  856,  860);  Ot 
tatoaY.  National  Bank,  105  U.  8.  843  (26:1127). 

Where,  as  in  this  case,  a  bond  or  other  in- 
strument has  been  issued  by  virtue  of  a  certain 
ordinance  referred  to,  but  not  copied  or  de- 
scribed, such  recital  is  notice  of  the  contents  of 
the  ordinance;  and  as  such  ordinance  recites 
the  purpose  for  which  the  bonds  are  author- 
ized, the  bonds  thereby,  in  effect,  specify  for 
what  purpose  tbey  were  issued. 

state  V.  Chautauqua  County  School  Diet, 
3o.  3,  34  Kan.  243;  Lewie  v.  Bourbon  County 
Comrs,  12  Kan.  222;  HackeU  v.  OUawa,  99  U. 
S.  95  (25:  365);  Ottawa  v.  First  Nat.  Bank 
Pk>rUmoutA.  105  U.  8.  348  (26: 1127);  1  Story, 
^  %  400;  Toung  y.  Camden  County,  19  Mo. 

No  counsel  for  defendant  In  error. 

^.  Justice  Brown  delivered  the  opinion  of 
uiecoort: 

This  case  involves  the  single  question  whether 
a  requirement  of  a  charter  that  the  bonds  issued 
bj  a  municipal  corporation  shall  specify  for 
what  purpose  they  are  issued,  is  so  far  satisfied 
by  a  bond  which  purports  on  its  face  to  be 
i»Qed  by  virtue  of  an  ordinance,  the  date  of 
which  is  given,  but  not  its  title  or  its  contents, 
as  to  cut  off  defenses  which  might  otherwise 
benuuie. 

We  are  of  the  opinion  that  it  is  not  It  is 
the  settled  doctrine  of  this  court  that  municipal 
corporations  are  merely  agents  of  the  state 
government  for  local  purposes,  and  possess  only 
such  powers  as  are  expressly  given,  or  implied, 
because  essential  to  carry  into  effect  such  as  are 
expressly  granted  (1  Dill.  Mun.  Corp.  §89; 
Ottaiea  v.  Carey,  108  U.  8.  110  [27:  669]);  that 


the  bonds  of  such  oorporationt  are  yold  unless 
there  be  express  or  implied  author!^  to  issue 
them  ( Wells  y.  Pontotoc  County  Suprs.  102  U.  8. 
625  [26:  1221;  Claiborne  County  y.  Brooks,  111 
U.  8.  400  [2iB:  470];  Concord  y.  Robinson,  tSil 
U.  8.  165  [80:  885J;  EeUey  v.  Milan,  127  U.  8. 
139  [32:  77]);  that  the  provisions  of  the  statute 
authorizing  them  must  be  strictly  pursued;  and 
that  the  purchaser  or  holder  of  such  bonds  is 
chargeable  with  notice  of  the  requirements  of 
the  law  under  which  they  are  issued.  Ogden 
V.  Daviess  County,  102  U.  8.  634  [26:  263]; 
Marsh  V.  Fulton  Co.  77  U.   8.  10  WaU.  676 


[19:  1040];  South  Ottawa  v.  Perkins,  94  U.  8. 
260  [24:  154];  Northern  Nat.  Bank  of  Toledo 
y.  Porter  Tiop.  110  U.  8.  608  [28:  2>8J;  Bayes 
V.  Holly  Springs,  114  U.  8. 120  [29:  81]:  Mer- 
chants Exe/i.  Nat.  Bank  y.  Bergen  County,  115 
U.  8. 384  [29:  430];  HarshmanY.  Knox  County, 
122  U.  8. 806  [30:  1152];  Coler  v.  Cleburne,  131 
U.  8.  162  [33:  146]:  Lake  County  y.  Graham, 
130  U.  8.  674  [32:  1065J.      -^ 

It  is  certainly  a  reasonable  requirement  that 
the  bonds  issued  shall  express  upon  their  face 
the  purpose  for  which  tbey  were  issued.  In 
any  event,  it  was  a  requirement  of  which  the 
purchaser  was  bound  to  take  notice,  and  if  it 
appeared  upon  their  face  that  thev  were  issued 
for  an  illegal  purpose  they  woula  be  void.  If 
they  were  issued  without  any  purpose  appear- 
ing at  all  upon  their  face,  the  purchaser  took 
the  risk  of  their  t)eing  issu  d  for  an  illegal  pur- 
pose, and,  if  that  proved  to  be  the  case,  they 
are  as  void  in  his  hands  as  if  he  had  received 
them  with  express  notice  of  their  illegality. 
Ordinarily  the  recital  of  the  fact  that  the  oonds 
were  issued  in  pursuance  of  a  certain  ordinance 
would  be  notice  that  they  were  issued  for  a 
purpose  specified  in  such  ordinance  (iifoeA:^^^  v. 
Ottawa,  99  U.  8.  86  r25:  863p,  and  the  city 
would  be  estopped  to  show  the  fact  to  be  other- 
wise. Ottawa  V.  First  Nat.  Bank  of  Ports- 
mouth, 105  U.  8.  842  [26:  1127].  But  where 
the  statute  requires  such  purpose  to  be  stated 
upon  the  face  of  the  bonds  it  is  no  answer  to 
say  that  the  ordinance  authorized  them  for  a 
legal  purpose,  if  in  fact  they  were  issued  with- 
out consideration,  and  for  a  different  purpose. 

In  this  case,  the  bouds  were  not  only  issued 
for  a  purpose  not  named  in  the  ordinance,  viz, 
in  aid  of  the  Texas  &  Atlantic  Refrigerator  Oar 
Company,  which  had  agreed  to  erect  at  Den- 
ison  slaughter-houses,  tanks,  machinery,  and 
other  material  of  the  value  of  $15,000,  but  upon 
a  consideration  which  had  wholly  failed,  the 
company  having  failed  to  comply  with  the 
terms  of  the  contract;  and  the  bonds,  so  far  as 
they  were  known  to  exist,  were  canceled. 

In  State  v.  Cffiautauqua  County  School  Diet., 
34  Kan.  287.  relied  upon  by  the  plaintiff,  the 
State  sued  a  school  district  upon  certain  school 
district  bonds  and  their  coupons.  Upon  the 
trial,  the  defendant  objected  to  the  introduc- 
tion of  any  evidence  upon  the  petition,  upon  the 
ground  that  the  same  did  notstate  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  court  sus- 
tained the  objection  and  dismissed  the  action. 
One  of  the  oblections  urged  by  the  defendant 
a^nstthe  petition  was  that  the  bonds  did  not 
state,  as  required  by  statute,  the  {^rpose  for 
which  they  were  issued.  The  court  held  thai 
the  bonds  were  not  void  for  that  reason,  be- 
cause under  the  allegations  of  the  petition  they 
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mast  be  conddered  «i  teoe  Id  good  faltb;  ''that 
the  school  district  reodved  ample  coDsidera- 
UoD  for  them;  and  that  the  State  of  Eaosas  is 
[1411  &i>  inDoceDt  and  bona  fide  purchaser  of  tbem; 
for  DOtbing  appears  to  the  contrary  in  the  pe- 
tition, and  all  the  allegations  of  the  petition 
would  tend  to  indicate  this."  This  ruling, 
however,  is  not  inconsistent  with  the  idea  tbat 
if  they  had  been  issued  for  an  illegal  purpose, 
the  purchaser  would  have  been  chargeable  with 
notice  of  such  illegality,  by  reason  of  the  omis- 
sion to  state  on  the  face  or  the  bonds  the  pur- 
pose for  which  they  were  issued. 

In  Young  v.  Camden  County,  19  Mo.  809,  the 
Act  required  that  county  warrants  should  be 
written  or  printed  in  Itoman  letters  without 
ornament,  in  order  to  prevent  the  issuing  of 
paper  by  county  courts  which  could  be  used 
as  a  circulating  medium.  This  was  held  to 
he  merely  directory;  but  the  case,  though  cited 
by  the  pldnUff  here,  is  not  in  point.  The 
court  held  expressly  tbat  all  the  words  pre- 
scribed by  the  statute  were  in  the  warrants, 
and  that  the  introduction  of  other  words  did 
not  vitiate  them. 

In  view  of  the  circumstances  under  which 
these  bonds  were  issued  tbe  instruction  to  re- 
turn a  verdict  for  the  defendant  was  proper, 
and  tbe  judgment  of  the  court  below  is,  there- 
fore, affirm^. 

Mr.  JvMtiee  Brewer  dissented. 


B.  W.  GOODB 

e. 

WILLIAM  H.  and  MARIA  GAINES. 

tWith  U  other  Osses,) 

(Sees,  a  Baporter'Seft  141-15^) 

E9Uppd<ff  tenant  from  claiming  title  adtenely 
to  hie  landlord-' Act  of  March  S,  1877,  in 
relation  to  Hot  f^pringe  reeervation—poeeeseore 
^  land  in  good  faitli,  uhen  aUowtdfor  moneys 
expended  thereon, 

L  The  estoppel  which  pkeveots  a  tenant  who  has 
acquired  poasoooton  as  such  from  claiming  title 
adversely  to  his  landlord,  does  not  depend  oo  the 
vahdity  of  his  landlord's  title. 

ti  The  Act  of  March  8, 1877,  in  relation  to  the  Hot 
Springs  reservation  and  creating  a  commission 
which  provided  that  no  claim  should  be  consid- 
ered which  had  accrued  since  April  24, 1R78,  r»> 
f erred  to  claims  to  the  land  then  existing  and  not 
to  independent  claims  acquired  thereafter,  and 
did  not  prevent  one  from  assigning  his  interest  in 
a  claim  to  the  land  after  tbat  date. 

ti  Wbere  poeseoofs  of  land  claim  title  in  good 
faith  under  the  awards  of  a  commission  and  pay 
the  government  for  tbe  same  and  okrtain  patents 
therefor,  the  poesessofs  while  obliged  to  surren- 

Non.— ^  to  HxtMTe$  at  hetween  XamdUnrd  otid 
Itnant,  see  noie  to  Van  Ness  v.  Pacard,  7: 874 

^t  to  dMrsM /or  r»nt«  see  note  to  Morgan  V.  Oamp- 
bell.«:7M. 

Thai  Unani  eamnOt  diegmie  Ms  ktndUtrd*$  Mttt, 
see  mfteB  to  Lucas  v.  Brooks,  21: 770,  and  WilUson  v* 
Watkins,7:608. 

A»  to  dUekUmer  by  tenant  of  landlonPt  ttUe:  tan- 
mint  who  tflaelolmt  bco^met  treipaaMr  and  hie  pot- 
eueUm  adverm  not  entttlsd  to  notiee  to  qutt;  ttnant 
maythow  thai  Utleof  landlord  hoe explrtd or  t«rmi- 
•otecU  see  ncCeto  Willlson  ▼.  Wattdns.  T:  on. 
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der  the  land  to  one  having  a  superior  tJtie  ape  e^ 
titled  on  an  accoondng  to  the  amount  paid  So  tt» 
government  for  the  land  and  are  ooc 
with  mcreased  rent  by  reaeon  of 
put  thereon  by  them,  and  are  to  bo  < 
the  value  of  such  improvemeota. 
[Noe.  227,  802-815.] 
Argued  April  18, 189t.    Decided  Mmg  t. 

APPEALS  from  decrees  of  tbe  Circtrit  Ooait 
of  the  United  States  for  tbe  Eastern  INsuict 
of  Arkansas,  in  favor  of  complainaDt,  in  eeck 
of  the  above  entitled  cases,  as  to  tbe  title  to  the 
lots  severally  involved,  and  for  a  tialaDce  foond 
due  on  tbe  accunnting  with  defeDdantn.  cfaarv- 
ing  defendants  with  rent,  etc,  and  ct editing 
tbem  with  tbe  value  of  the  improvements,  and 
tbe  amounts  paid  government  for  tbe  lota, 
Becerted, 


possession  of  said  land,  whicn  judfnneot 
afterwards  affirmed  by  the  Supreme  Court  of 
tbe  8tate  of  Arkansas  and  by  tbe  Supmas 
Court  of  tbe  United  Sutes,  and  oo  tbe  —  dsy 

of ,  1856,  Wm.  iL  Gaines  was.  by  tbs 

sheriff  of  Hot  Springs  County,  put  into  tbs 
possession  of  said  property  by  virtoe  of  a  writ 
of  possession  issued  iipon  tbe  judgment  H  ssU 
Hot  Springs  Circuit  Court  in  obedience  to  tbs 
mandates  of  said  Supreme  Courts,  both  of  tht 
State  and  of  tbe  United  SUtea,  and  saM  phia- 
tiffs  Wm.  H.  Oaines  and  Maria  Geioes,  to 
wife,  remained  in  peaceable  and  ooiet  itoHa- 
sion  of  said  property  untO  tbe  1st  day  of  Jnat. 


1876,  when  they  were  dispoMessed  of  ssi4 
property  by  a  receiver  appointed  by  tbe  Coun 
of  Claims  of  the  United  States  under  an  Act  of 
Congress  entitled  ^An  Act  in  Relatioo  to  tbs 


Statement  by  Mr,  Chief  Juetiee  m-mMMmn        g 

These  were  bills  in  equity  filed  by  Wilfiaas  ^ 
H.  €hiines  and  wife,  on  tbe  %8d  of  May.  1»>4« 
against  the  appellants,  respectively,  in  tbeGr 
cuit  Court  of  the  United  States  for  the  Faftem 
District  of  Arkansas,  all  seeking  tbe  same  re- 
lief, and  couched,  mutatie  mutnndi§,  ia  sail^ 
stantially  the  same  language. 

The  biU  in  No.  802,  ^utk  v.  Ominee,  waa  ar 
follows: 

"William  H.  Oaines  and  Maria  Gaiaca,  his 
wife,  bring  this  suit  against  John  Koblcr  and 
George  H.  Smitti,  and  for  cause  of  action  al- 
lege mat  in  the  vear  1851,  in  pursuaooe  of  the 
instruction  of  tlie  Secretary  of  tbe  Interior^ 
plaintiff  Maria  Gaines.  Albert  BeMing,  Hevy 
beidin^,  and  George  Belding,  heirs  and  lepu 
representatives  of  Ludovicus  Belding,  coteeed. 
under  the  pre-emption  laws  of  toe  UaiteA 
States,  tbe  southwest  quarter  of  aectioo  thirty- 
three,  in  township  two  (2)  south,  range  niaetcca 
(19)  west,  for  which  they  paid  the  United 
States  government  two  hundred  doDara,  wbirb 
was  advanced  by  plaintiff  Wm.  H.  Gainea,  and 
which  money  the  United  States  still  rrtatai. 
At  tbe  time  of  said  entry  a  small  portion  of 
said  land  was  occupied  by  Mrs.  LydiaBc4ding, 
widow  of  Ludovicus  Belding,  and  tbe  portioa 
of  said  land  for  which  this  suit  is  broagbt  wsa 

occupied  by ,  and  in  —  Wm.  H. 

Gaines,  Maria  Gaines,  Albert  Beldinjci  Heary 
Belding,  and  George  Beldinir.  nnder  the  super- 
vision and  control  of  Wm.  fi.  Gainea,  broogbt 
suit  in  the  Hot  Springs  Circuit  Court  agaiast 
and  recovered  iudgment  for  tbs 


1891. 


Goods  t.  Gubbb. 
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Hot  Spring  ReservatioD,  in  Aikansas/  ap- 
pro vedJune  lit  b.  1870. 

"Plaintiffs  entered  into  poesession  by  virtue 
of  Mid  entry  and  by  virtue  of  the  decisions  of 
•aid  state  and  United  States  Supreme  Courts 
aod  tbe  writs  of  posst  ssion  issued  in  pursuance 
of  said  judgments,  and  continued  in  possession 
for  a  period  of  about  twenty  years,  until  tbe 
Supreme  Court  of  tbe  United  States,  in  a  suit  to 
determine  to  whom  the  patent  should  issue,  de- 
cided that  said  lands  were  not  subject  to  pre- 
emption or  entry,  and  that  no  claimant  was  enti- 
tled to  a  patent,  but  tbe  same  was  still  tbe  prop- 
ert?  of  tbe  United  States,  which  decision  was 
ifodered  April  24th,  1876.  Plainiiffs  during 
nki  twenty  years  paid  taxes  on  said  property 
sod  fenredf  and  buiit  bouses  on  tbe  same  and 
otherwise  improved  the  same. 

**0n  tbe  1st  day  of  October,  1870,  plaintiff 
Wm.  H.  Gaines  leased  a  lot  of  ground,  which 
has  since  been  laid  off  into  lots  and  blocks  by 
tbe  Hot  Springs  Commission  in  pursuance  of 
•D  Act  of  Congress  and  is  now  known  as  lot 
(2)  two,  in  block  seventy  seven  (77),  to  John 
Ktbler,  which  lease  was  for  the  term  of  one 
year,  to  be  renewed  at  the  election  of  tbe  lessee 
from  year  to  year  until  the  title  to  the  Hot 
Springs  quarter  section  of  land  was  settled,  for 
au  annual  rent  of  — ,  payable  in  monthly  in- 
•ullmenta  of  — . 

''Said  lease  also  provides  that  all  buildings 
aod  improvements  erected  on  said  lot  by  the 
lessee  might  be  removed  therefrom  during  the 
cooiinuance  of  tbe  lease  or  within  thirty  days 
thereafter,  but  that  no  buildings  or  improve- 
ments erected  could  be  removed  while  said 
rent  or  any  part  thereof  remained  due  and  un- 
psid.  It  alao  provides  that  the  lessor  should 
iuive  a  lien  on  all  buildings  and  improvements 
tu  secure  the  rent,  a  copy  of  which  is  hereto 
attached  in  exhibit  *A'  and  made  a  part  hereof. 
"Said  lessee  took  possession  of  said  land  un- 
der and  by  virtue  of  said  lease  only,  and  in  no 
other  way  whatever,  and  he  and  —  assigns 
occupied  the  same  under  said  lease  until  the 
1st  day  of  June,  lb76. 

"That  on  the  24th  day  of  AprO,  — ,  said  les- 
see and  his  assigns  owed  the  lessor  for  rent  the 
sum  of  three  hundred  and  eleven  dollars  and 
eighty-five  cents  ($311.85).  Said  lessee  and 
his  assigns  failed  to  remove  said  buildings  and 
improvements  erected  by  them  at  any  time 
durine  or  within  thirty  days  after  the  expira- 
tion of  Uie  lease,  aod  by  virtue  of  tbe  provisions 
of  tbe  lease  said  buildings  and  improvements 
erected  by  said  lessee  and  bis  assigns  l)ecame 
the  buildings  and  improvements  of  Wm.  H. 
Gaines. 

"That  on  tbe  12th  day  of  Sepember,  1876, 
iaid  lessee,  John  Eubler,  sold  and  transferred 
to  George  H.  Smith  all  his  right,  title,  and 
claim  to  said  premises,  he,  Qeorge  H.  Smith, 
^ell  knowing  before  said  transfer  all  tbe  terms 
aod  conditions  of  said  lease,  which  transfer 
^88  made  without  the  knowledge  or  consent 
of  the  plaintiff. 

"Plaintiffs^  by  arrangement  with  Qeorge, 
Henry,  and  Albert  Uelding,  having  become 
the  owners  of  said  claim,  aver  that  in  less  than 
•ix  calendar  months  after  the  first  sitting  of 
tbe  Hot  Springs  Commission,  under  the  Act  of 
^ongcessof  tbe  United  States  entitled  "  An  Act 
in  Relation  to  tbe  Hot  Springs  Reservation,  in 


the  State  of  Arkansas,'  approved  March  Srd, 
1877,  they  filed  their  claim  before  said  com- 
mission to  purchase  said  lot^  and  that  Qeorge 
H.  Smith  filed  a  like  claim,  and  upon  tbe  hear- 
ing of  said  claims  they  were  consolidated  by 
saM  commission  for  the  purpose  of  hearing  the 
testimony:  and  said  petitions  filed  and  the  tes- 
timony taken  before  said  commission  clearly 
showed  that  George  H.  Smith  had  acquired  hu 
possession  in  no  other  way  but  by  said  lease 
made  by  plaintiff  Wm.  H.  Gkiinea  to  said  John 
Kubler,  as  will  more  fully  appear  from  a  com- 
plete copy  of  the  petition,  testimony,  and  rec- 
ord entries  in  said  claim,  filed  herewith  and 
nuurked  Exhibit  'A,'  and  made  part  hereof; 
and  notwithstanding  that  said  petition  and  tes- 
timony showed  that  defendant  George  H. 
Smith  acquired  possession  only  by  virtue  of 
said  lease,  and  that,  too,  after  the  24tih  day  of 
April,  1876,  to  wit,  September  12th,  1876,  still 
said  commission  misconstrued  the  law  appUca- 
ble  to  that  state  of  facts  and  awarded  the  right 
to  purchase  said  lot  to  defendant  Gteorge  JB. 
Smith,  aod  since  said  award  said  defendant  has 
purchased  said.1ot  from  the  United  States  and 
received  a  patent  therefor,  and  on  account  of 
said  misconstruction  of  the  law  as  applied  to 
the  facts  before  said  commission  tbe  right  to 
purchase  said  lot,  which  in  law,  equity,  and 
good  conscience  should  have  been  awarded  to 
plaintiffs,  was  bv  said  misconstruction  of  the 
law  illeftally  and  wrongfully  awarded  to  de- 
fendant George  H.  Smith  by  said  Hot  Springs 
Commission. 

"Plaintiffs  aver  that  as  defendants  have 
never  had  any  other  right  or  title  to  said  lot  or 
to  the  possession  thereof  than  that  which  they 
derived  from  said  lease  and  under  covenants 
to  restore  possession  to  plaintiff  Wm.  H.  Gaines, 
that  said  defendants  should  be  held  to  hold 
said  lots  as  trustees  for  the  use  and  benefit  of 
plaintiffs.  IM 

"  Plaintiffs  offer  to  pay  anv  sum  of  money 
that  may  be  found  due  to  the  defendants  or 
either  of  them  by  reason  of  any  money  paid  to 
the  United  States  for  Uie  purchase  of  said  lots, 
and  to  do  all  other  acts  which  may  be  found  to 
be  just  and  equi  table.  Plaintiffs  aver  the  prop- 
erty herein  sued  for  is  worth  more  than  five 
hundred  dollars,  and  that  this  cause  of  action 
arises  wholly  under  the  law  of  the  United 
States. 

"Plaintiffs  ask  that  defendants  be  required 
to  answer  this  bill,  but  not  under  oath. 

"And  they  pray  that  an  account  may  be 
taken  of  tbtf  state  of  accounts  between  them- 
selves or  either  of  them  and  said  defendants 
severally;  that  they  may  be  allowed  reasonable 
rents  for  the  occupancy  of  the  said  premises; 
that  defendants  may  be  decreed  to  hold  said 
lots  as  trustees  for  the  plaintiffs  and  to  convey 
tbe  same  to  the  plaintiffs,  and  that  they  may 
have  such  other  relief  as  may  be  equitable." 

Answers  and  replications  having  been  filed, 
proofs  were  made  sustaining  complainanta'  al- 
legations, and  tbe  Circuit  Court  entered  decrees 
in  complainants'  favor  as  to  the  title  to  the  lots 
severally  involved,  and  sent  the  cases  to  a 
special  master  for  an  accounting.  Reports 
were  subseouently  made,  stating  an  account 
charging  defendants  with  rent  or  rental  valtM 
from  the  date  of  the  awards  to  the  date  of  the 
filing  of  tbe  bills  with  interest,  and  with  rental 
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value  from  the  date  of  filing  the  hills  to  the  date 
[305J     ^  ^Q  decree  with  interest,  and  with  rent  on 

improvements  to  the  date  of  the  reports;  and 

crediting  defendants  with  the  present  value  of 
*     the  improvements;  taxes,  etc,  paid;  and  the 

amount  paid  the  government  for  the  lots,  with 
'    interest    Decrees  were  entered  in  accordance 

with  the  reports  and  the  cases  brought   on 

appeal  to  this  court 

Messrs,  John  MeClure*  Thai,  B.  Martin 
and  Oeo.  W.  Murphv,  for  appellant: 

The  bill  should  oe  dismissed  for  want  of 
equity. 

Quinby  V.  Oonlan,  104  U.  8.  420  (26:  800); 
MoHU  V.  EUaw,  41  U.  S.  16  Pet  246  (10:  952); 
Marquez  v.  FriMe,  101  U.  8.  478  (25:  800). 

The  Rector  Gibbon  case  does  not  furnish  a 
rule  of  decision  for  the  cases  at  bar. 

Florida  Cent,  B.  Co,  v.  BchutU,  108  U.  8. 
140  (26:  885);  PtiOard  v.  KUt^,  89  U.  8. 14  Pet. 
867(10:497). 

It  is  apparent,  from  the  language  of  the  Act 
of  1877,  that  Congress  intended  the  adjudica- 
tions of  the  commissioners  should  be  final. 

BeUy,  Payne,  2  8tew.  (AIa.)4l4:  Morehouse 
fV.  PMps,  62  U.  8.  21  How.  802(16:  142); 
Benmtt  v.  Farrar,  7  HI.  598;  Boss  v.  Doe,  26 
TJ.  S.  1  Pet.  667  (7:  807);  Broton  v.  Jackson,  20 
U.  8.  7  Wheat  240-244  (5:444.  445);  Johnson 
V.  TowOey,  80  U.  8.  18  Wall.  72  (20:  485); 
Burgea  v.  Cray,  57  U.  8.  16  How.  65  (14: 846); 
atrotfier  v.  Lucas,  81  U.  8.  6  Pet  772  (8:  577); 
87  U.  8.  12  Pet  410  (9: 1187);  Comegys  v.  Vasse, 
26  U.  8.  1  P^t  198  (7:  108);  Boatner  v.  Vent- 
ress,  8  Mart  (La.)  385;  Purvis  v.  Harmanson, 
4  La.  Ann.  421;  Orisar  v.  McDoweU,  78  U.  8. 
«  Wall.  879  (18:  867);  Ttenonth  v.  San  Fran- 
eisco,  100  Q.  8.  255^:  627).  See  House  Jour. 
Feb.  5,  1880,  and  Feb.  10,  1880,  pp.  451-458; 
Cong.  Rec.  2d  sean  46th  Cong.  March  18  and 
19.  I8&0.         ^ 

The  Act  ol  1880  confirms  the  awards. 

Morefunm  ▼.  Phelps,  62  U.  8.  21  How.  802 
16: 142):  Missouri,  K,  A  T.  B.  v.  Kansas  Pac. 
B,  97  U.  8.  491  (24: 1095). 

The  proviso  to  the  sixth  section  of  the  Act  of 
1880  does  not  create  a  fiduciary  relation  or 
trust 

Qrtm  V.  Forsyth,  65  U.  8.  24  How.  182  (16: 
788);  liredge  v.  Forsyth,  67  U.  8.  2  Black,  564 
<17:  268);  IJnited  States  v.  Dickson,  4(»  U.  8. 
U  Pet.  165  (10:  698);  Minis  v.  United  States, 
40  U.  8.  16  Pet  428  (10:  791). 

Messrs,  V.  JUL  Rose,  0.  B,  Base  and  R  O. 
Davies,  for  appellees: 

A  tenant  who  has  acquired  possession  as 
such  cannot  claim  title  adversely  to  hii  land- 
lord. 

Beetar  Y/Qihbon,  111  U.  8.  284  (28: 480). 

When  the  relation  of  landlord  and  tenant  is 
established,  the  rule  of  estoppel  upon  the  ten- 
ant prevails,  though  the  tenancy  be  created  by 
a  deed  which  shows  that  the*  landlord  poi- 
aessed  no  legal  estate. 

Bigelow,  Eat  688. 

The  lease  terminated  on  the  24th  day  of 
April,  1876,  the  day  that  the  title  to  the  prop- 
erty was  settled  by  the  decision  of  this  court 
in  the  Hot  Bpnngs  Cases,  92  U.  a  698  (28: 691). 

After  attacking  a  transaction  and  failing, 
the  party  so  doing  may  not  be  allowed  to  turn 
round  and  claim  rights  under  it 
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Bigelcw,  Est  687:  Ohio  d  M.  B.  Co,  r,  Ms^ 

Carthy,  96  U.  8.  268  (24:  693). 

The  appointment  of  the  receiver  by  the  eooit 
of  claims  did  not  change  the  attitude  d  ihs 
parties. 

High,  Receiver,  §  184. 

When  the  tenant  sets  up  a  title  in  faiiBaelf  ii 
hostility  to  that  of  the  landlord,  be  forfiesii 
his  estate,  and  the  latter  enters  under  his  for- 
mer title. 

Wood,  Land.  &  Ten.  g§  606, 609. 

A  tenant  who  disputes  his  landlord's  tide, 
and  claims  the  fee  in  his  own  ri^ht,  beooeie* 
a  trespasser,  and  may  be  ejected  witbcwit  oobce. 

Waldei^Y.  Bodley,  89  U.  8. 14  P^  166 aO: 
898). 

If  A  owns  a  house  on  the  land  of  B,  thei 
the  house  is  merely  personal  property,  aad 
there  is  annexed  to  it  nO  interest  in  the  laad 
whatever. 

1  Washb.  Real  Prop.  p.  2. 

If  the  tensnt  or  occupier  of  land  anoexcf 
anything  to  the  freehold,  neitner  be  oar  his 
represeutatives  can  afterwards  take  it  away. 

Broom,  Legal  Maxims,  p.  810;  fjimahmM  v. 
Barr,  41  Conn.  471;  Woodward  v.  iVjrJw,  16 
Cal.  444 

The  time  that  the  receiver  was  in  peveattoa 
would  not  be  counted  Against  the  tenant 

High,  Receivers,  §  134;  BuswcU,  Lim.  §  ISl. 

The  promisor  **  is  excused  to  the  extent  ia 
which  performance  is  made  impossible  by  the 
promisee."  ^ 

1  Whart.  Cont  §  812.  ^ 

Unless  where  forbidden  by  the 
laws,  improvements  on  public  lands  have 
been  held  to  be  inalienable. 

Hughes  ▼.  Sloan,  8  Ark.  146;  Cain  v.  Lts^ 
He,  15  Ark.  812;  Oaina  v.  HaU,  26  Ark.  in. 

No  exceptions  were  made  before  the  tomtrr 
at  all;  and  they  could  not  be  taken  for  tht 
first  time  in  the  court  below. 

Story  V.  Livingston,  88  U.  &  18  PM.  S9i  (19: 
200). 

Confessedly  the  question  raised  here  was  aot 

g resented  in  the  court  below  in  any  form;  tad 
ence  it  cannot  he  raised  here. 
New  Orleans  ▼.  Oaines^  82  TJ.  &  15  WsIL 
624  (21:  216). 

Mr,  Chtef  Justice  HMnmrdeiivtTtd  tbeopia- 
ion  of  the  court: 

It  is  unnecessary  to  enter  upon  a  historr  of 
the  '*  Hot  Springs  litigation,^  aa  detailed  ■ 
Hale  V.  United  States  ;  Beetor  v.  United  StmStt; 
Qaines  ▼.  United  States,  93  U.  a  698  [SS^ril. 
and  Beetor  ▼.  Gibbon,  111  U.  8.  276  [28:  42:]. 

As  to  the  title  of  the  lots  in  question,  we  ir 
peat  what  was  said  in  Lawremee  v.  BseUr,  137 
U.  8. 189  [84:6001,'*that  nothing  was  devckipni 
in  answer  or  testimony  to  disturb  the  ooada- 
sions  of  law  heretofore  reached  by  this  ooutt' 
The  argument  for  appellants  hss  bees  elabotiii 
and  exhaustive,  hot  does  not  coovinoe  as  thd 
these  cases  can  be  taken  oat  ci  tbc  rnlt  Ui 
down  in  Beetor  ▼.  Oibbon, 

The  estoppel  which  pieveiita  a  maai  «W 
has  aoquirea  possession  as  nich  from  dateisc 
title  adversely  to  his  landlord,  does  do!  dtoem 
on  the  validity  of  his  landkmi'a  title.  Aad  rks 
asseiUon  hi  the  bills  that  the  rfcht  to  rsaoit 
the  buildings  put  upon  the  kMs  by  the  teasaa 
was  abandoned,  and  the  fact  that,  while  sppri^ 
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lee&  made  improvements  upon  the  land  claimed 
It  them,  they  were  not  shown  to  have  made 
fuch  on  the  specific  lots,  do  not  affect  the 
operation  of  tbe  estoppel.  Beldiofl;'s  heirs 
claimed  under  a  paper  title,  and  if  there  liad 
been  no  tenants,  the  improvements  made  by 
themselves  would  have  given  them  the  '*  pos 
•essory  right  of  occupation"  of  the.  tract  within 
tbe  meaning  of  the  Act  of  Congress;  and  the 
tenants  cannot  be  allowed  to  object  that  the 
improvements  which  they  made,  and  which, 
ttnctly  speaking,  they  almndoned  by  their  con- 
duct in  the  premises,  gave  them  rights  superior 
to  their  landlord. 

The  decisioh  of  this  court  in  92  U.  8.  698 
[28:  091],  was  rendered  April  24, 1876,  and  the 
receiver  was  appointed  and  took  possession  of 
the  property  for  the  United  States  in  June  of 
that  year.     The  Act  of  March  8,  1877,  "  in  re- 
lation to  the  Hot  Springs  reservation  in  the 
in  the  State  of  Arkansas/'  (19  Stat,  at  L.  877), 
creating  tbe  commission,  provided  that  "no 
claim  shall  be  considered  which  has  accrued 
since  the  twenty-fourth  day  of  April,  eighteen 
hundred  and  seventy-six. "and  referred  toclaims 
to  the  land,  or  parts  thereof,  then  existing, 
and  not  to  independent  claims  acquired  there- 
after.   But  there  is  no  merit  in  the  suggestion 
that  Greorge,  Henry,  and  Albert  Belding  cou-d 
not  lawfully  assign  their  interest  in  the  Belding 
claim  to  Gaines  after  that  date,  for  the  lan- 
guage of  tbe  Act  relates  to  claims  that  had 
I  ben  accrued,  and  not  to  the  subsequent  acqui- 
sition of  claims  so  situated.    It  may  be  tnat 
after  the  title  was  adjudged  to  be  in  the  United 
States  the  tenants  could  not  remove  the  build- 
ings; but  the  comr*>^ssioner8  found  that  the 
buildings  belonged  iv  them,  and  the  decrees 
here  gave  the  value  of  them  to  appellants.    No 
appeal  was  prayed  by  appellees  in  this  regard 
aad  no  question  arises  in  respect  of  it.    Inas- 
much as  the  tenants  set  up  claims  to  the  lots 
in  hostility  tu  the  leases,  they  cannot  complain 
of  decrees  in  their  favor  for  the  value,  and 
whether  under  some  of  the  leases  the  buildings 
were  to  become  the  property  of  the  lessor, 
while  in  other  cases  they  might  have  remaincMl 
the  property  of  the  lessees,  does  not  control 
the  principle  upon  which  Hector  v.   Gibbon 
rests.    As  to  the  contention  that  the  Act  of 
Congress  of  June  16, 1880  (21  Stat  at  L.  288), 
was  not  given  due  weight  because  not  referred 
to  in  the  opinion  in  Rector  v.  Oibbon,  it  is  to 
be  observed  that  that  suit  was  brought  July 
12, 1880,  argued  here  March  19, 1884,  and  de- 
cided April  7,  1884.    It  is  not,  therefore,  to  be 
assumed  that  the  Act  of  1880  was  overlooked 
at  that  time,  but  that  the  court  was  of  opinion 
that  it  did  not  affect  the  questions  under  con- 
sideration; and  in  that  view  we  concur. 

We  are  not  satisfied,  however,  with  the  di- 
rections to  the  master  in  the  interlocutory 
decrees,  in  respect  of  the  accounting,  and  with 
the  results  thereupon  finally  adjudged.  While, 
by  reason  of  the  original  leases,  appellants 
most  be  decreed  to  bold  the  several  parcels  in 
controversy  in  trust  for  appellees,  and  to  sur- 
render pooession  thereof,  yet  it  is  to  be  borne 
in  mina  that  they  were  not  knavish  or  fraudu- 
lent possessors,  and  that  they  claimed  title  in 
nK>nu  good  faith,  under  the  awards  of  the 
commission.  The  evidence  disclosed  that  a 
large  number  of  lots  were  awarded  to  appellees; 
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that  Gaines  expressed  himself  as  contented 
with  the  awards,  stating  that  they  were  just 
and  equitable;  and  that  no  steps  in  further 
litigation  were  taken,  on  appeUees*  behalf, 
until  after  the  announcement  of  the  decisioD 
of  this  court  in  Rector  v.  Oibbon,  which  was 
on  April  7,  1884,  when  (in  May  following) 
these  bills  were  filed.  In  the  meantime  appel- 
lants had  paid  the  government,  and  obtained 
patents,  under  the  awards  in  their  favor,  and 
had  remained  in  possession  upon  the  belief 
that  their  title  was  good,  seeking  no  other 
location,  making  no  oiher  arrangements,  and 
acting  in  expenditure  as  if  these  lots  were  their 
own.  While  this  acquiescence  on  appellees' 
part  has  not  taken  away  their  right  of  action 
to  recover  the  property,  we  think  it  operates  . 
upon  the  right  to  equitable  relief,  in  the  mat- 
ter of  permitting  a  recovery,  by  way  of 
accounting,  which  they  have  themselves  ap- 
plied for  to  a  court  of  equity,  for  the  period 
of  time  from  the  date  of  the  awards  to  the  date 
of  the  filing  of  these  bills.  Appellees  permit- 
ted appellants  to  go  on  in  the  exercise  of  own- 
ership over  the  property,  not  only  unmolested 
and  without  question,  but  with  affirmative 
encouragement  to  them  to  do  so,  and,  under 
the  peculiar  circumstances  which  characterize 
these  cases,  we  do  not  feel  compelled  to  award 
a  measure  of  relief,  which,  in  our  judgment,  [165] 
would  operate  harshly  and  oppressively  upon 
appellants,  even  though  specific  prejudice, 
because  of  appeUees'  laches,  may  not  be  clearly 
made  out  upon  these  records. 

In  seeking  equity,  appellees  must  do  equity, 
and  as  a  result  has  been  reached  which  gives 
the  awards  of  the  commission  a  direction  con- 
trary to  that  which  appellees  had  accepted  as 
substantially  equitable,  we  think  equity  re- 
quires that  they  should  not  be  treated  as  occo- 
pjring  the  same  position  as  if  they  had  main- 
tainea  with  vigor  and  promptness  the  rights 
which  they  found  on  April  7, 1884^  they  coukL 
assert  ^ 

In  No.  227,  Ooode  v.  Oaine$,  considerable 
stress  is  laid  by  counsel  upon  evidence  which 
it  is  urged  4nakes  out  an  estoppel  against 
appellees  as  to  the  title,  but  we  agree  with  the 
Circuit  Court  that  it  falls  short  of  doing  so,  and 
this  case  must  be  disposed  of  in  the  same  way 
as  the  others. 

We  are  of  opinion  that  the  accounting 
between  the  parties  should  be  stated  both  as  to 
debit  and  credit  from  the  23d  of  May,  1884, 
with  the  exception  of  the  credit  for  the 
amounts  paid  to  the  government  for  the  lots, 
of  which  payments  we  regard  appellees  as 
getting  the  entire  benefit,  and  that  no  increased 
rent  should  be  allowed  on  account  of  the 
improvements,  as  appellees  are  only  to  l>e  held 
to  their  value  as  of  the  date  of  the  decrees. 
In  other  words,  appellants  should  be  charged 
with  rental  value  from  the  date  of  the  filing  of 
the  bills  to  the  rendition  of  the  decrees,  with 
interest,  and  should  be  credited  with  taxes, 
etc.,  paid  after  the  date  of  the  filing  of  the 
bills,  with  interest,  and  also  with  the  amounta 
paid  the  government  for  the  different  parcels, 
with  interest  from  the  dates  of  payment,  as 
well  as  with  the  value  of  the  improvements,  in 
each  instance,  at  the  time  of  the  rendition  of 
the  decrees. 

The  decreee  are  eevercUlp  reversed  and  the 
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catuei  remanded  ie  ihs  dreuU  Court,  teiih  a 
direOionfor  fkiirther  proeeedinge  in  conformity 
with  thie  oj^mion,  the  eoitt  in  thie  court  to  be 
egmaUydmded. 


I8AA0  N.  TOPLIFF,  Appt.. 
JOHN  A.  TOPUFP  ET   AL. 


JOHN  A.  TOPUFF  bt  al.,  Appte., 

ISAAC   N.  TOPLIPF. 
(Bee  8.  G.  Beporter^B  ed.  15^174.) 

Valid  patent  for  gearing  for  wagon — w?iat  ie 
anticipation  of  pat€nt^f>alid  patent  for  con- 
necting carriage  springs — correction  of  mis- 
take—power  to  reissue  patent,  when  exercised 
— rules  qf  reissue — reissue  for  enktrged  cUiim — 
review  of  master's  report— increase  of  dam- 
ages. 

1.  Patent  No.  108065,  issued  October  11,  1870,  to 
John  B.  Augur  for  an  improvement  in  geariag 
for  a  wagon,  is  valid. 

t.  It  is  not  sulBoient  to  constitute  an  anticipation 
that  the  devise  relied  upon  might,  by  modifica- 
tion, be  made  to  accomplish  Uie  function  per- 
formed by  the  patent  in  question,  if  it  were  not 
designed  by  its  maker,  nor  adapted,  nor  actually 
used,  for  the  performance  of  such  functions. 

a.  Beissued  patent  No.  7017,  to  John  A  Topliff 
and  George  H.  Ely  of  March  28, 1870,  for  an  im- 
provement in  connecting  carriage  springs,  is 
vaUd.      1 

4.  The  correction  within  a  short  time  after  the 
Issue  of  the  original  patent,  of  a  clear  mistake  in 
the  dalm.  Is  within  the  power  of  the  commis- 
sioner. 

i.  The  power  to  reissue  apatent  maybe  exercised 
when  the  patent  is  inoperative  by  reason  of  the 
fbct  that  the  spedflcation  as  originally  drawn 
was  defective  or  InsuflBdent,  or  the  claims  were 
narrower  than  the  actual  invention  of  the  patent- 
ee, provided  the  error  has  arisen  from  inadvert- 
ence or  mistake,  and  the  patentee  is  guilty  of  no 
tmad  or  deception. 

•.  The  power  to  reissue  a  patent  Is  subject  to  the 
following  qualifications: 

First.  That  it  shall  be  for  the  same  Invention  as 
the  original  patent,  as  such  invention  appears 
from  the  specification  and  claim  of  such  original. 
Second.  That  due  dilligence  must  be  exercised 
In  discovering  the  mistake  in  the  original  patent, 
and  that,  if  it  be  sought  for  the  purpose  of  en- 
larging the  claim,  the  lapse  of  two  years  will 


ordinarily,  though  notalwmya.  be 

deuce  of  an  abandonment  of  the 

the  public  to  the  same  extent  that  a 

the  Inventor  to  apply  f6r  a  patent 

years  from  the  public  um  or  sale  of  bis  ini 

is  regarded  by  the  statute  an  ooodu^Te  < 

of  an  abandonment  of  the  patent  to  tbe  patabe. 

Third.  This  court  wlU  not  rerl 
of  the  commissioner  upon  the  quftkju  of 
vertenoe.  accident,  or  mistake,  unless  the 
is  manifest  from  the  record;  but  tlie 
whether  the  application  was  made 
sonabletime  is,  in  most,  if  not  In  all  i 
question  of  law  for  the  court. 

7.  A  patent  may  be  reissued  for  an  eulaised  < 
under  some  circumstances,  where  there 
a  mistake,  and  the  patentee  has  been  gvUty  of 
no  want  of  reasonable  dfligeooe  In 
it,  and  no  third  persons  have  In 
acquired  the  right  to  manufactnre 
he  has  failed  to  claim,  and  the  reissi 
more  than  the  actual  invention  of  the  pal 

8.  This  court  will  not  review  a  maater^ 
upon  objections  taken  here  for  the  fint 

9.  The  allowance  of  an  increase  of 
the  infringement  of  a  patent,  under  the  i 
is  a  matter  which  rests  in  tlie  descretioti  of  xh0 
trial  court,  and  this  court  will  oot 
finding,  unless  the  evidence  (iearly 

[Nos.  220.  277.] 
Argued  April  5.  J89g.    Decided  May  t,  iffltt 

APPEALS  from  a  decree  of  the  Cirrolt  Ooort 
of  the  United  States  for  the  Northern  Dm- 
trict  of  Ohio,  in  favor  of  the  plaintiffs  John  A 
Topliff  and  George  H.  Ely,  against  lasac  X. 
Topliff  for  damages  for  the  InfriomDeot  of 
three  patenta  owned  bj  plaioliib.  i^budri. 
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Statement  by  Mr,  Justice  Brr  wn  i 
This  was  a  oill  lo  equity  (ft  the  iofrfsf^ 
ment  of  three  patenta,  namely:  (1)  PMeat  So. 
106085,  issued  October  11. 1870,  tt  Jobs  E 
Augur,  for  an  improvement  in  ecsrlng  for 
wagons.  (2)  Patent  No.  128937,  Mord  F^ 
roary  20,  1872,  to  Cyras  W.  Hsisdee.  for  n 
improvement  in  carriage  springs  and  mode  of 
attachment.  (3)  Patent  ria.  122079.  tasuni 
December  19,  1871,  to  John  A.  TofOiff  tad 
G^rge  H.  Ely,  for  an  improvement  ta  ona- 
necting  carriage  springs;  reissued  March  IS, 
1876,  No.  7017. 

The  patent  to  Augur  consisted  in  a  node  of 
equalizing  the  pressure  upon  two  ctrriiiet 
springs  by  "connecting  tocether  by  a  rifU  roJ 
toe  two  pivoted  links  upon  the  clips  emiAojed 
OD  the  hind  axle,  so  that  when  the  weiffel  » 
upon  one  spring,  both  springes,  br  rcaiaa  of 
the  coDDecting-rod,  shall  be  caused  to  woft 


Note.— J^br  uihat  patents  ore  granted:  when  d^ 
dared  void,  see  note  to  Bvans  v.  Eaton,  4:  488. 

As  to  patentability  of  inventiona^  see  notes  to 
Thompson  v.  Bolsselier,  29:  78,  and  Oomlng  v.  Bur- 
den, U:  688. 

As  to  abandonment  of  invention^  see  note  to  Pen- 
nook  V.  Dialoinie,  7:  827. 

As  to  distinction  between  inventions  of  mechanism, 
articles,  or  products  and  processes:  when  latter  pai- 
snted,  see  note  to  Coming  v.  Burden,  14:  683. 

As  to  ineiudlno  process  and  product  in  same  pot- 
ant;  seporote  jxitentt  therefor,  see  note  to  Bvans  v. 
Baton,  4:  488. 

As  to  what  reissue  may  cover,  see  note  to  0*Bellly 
V.  Morse,  14:  60L 

668 


As  to  assignment^  btforeimmm^  and 
ent:  recording:  when  assignment  tramfsn 
terms,  see  note  to  Gayler  r.  Wilder,  lit  801 

As  to  when  assignee  may  sue  for  tnfrpi^ 
when  patentee  must:  when  they  mntStjotn,sm\ 
Wilson  T.  Rousseau,  U:  114L 

As  to  damages  for  infringement  ef  yatii:  ir 
damages,  see  note  to  Hogg  v.  Baaersoo,  J3k  9tL 

As  to  notes  ginen  for  patent  HglMi?  ymntme 
before  maturity,  see  noU  to  Mandevillt  v.  Wdik 
5:  87. 

Thot  pHor  use  or  aole  cf  ineenHon 
void,  side  note  to  I^noh  v.  Oaitsr,  9k 
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logetlier,ihi]8  preyenting  the  roll."  The  effect 
tl  this  device  is  such  that  if  a  heavy  weight  is 
IbrowD  upon  one  spriog»  as  for  iDstaoce  by  a 
person  getting  into  a  buggy  at  one  side,  the 
presBore  is  rorne  equally  by  both  springs. 
The  claims  alleged  to  be  innringed  weretne 
following: 

**  L  The  herein  described  method  of  equal- 
Idng  the  action  of  springs  of  vehicles  and  dis- 
tributing the  weight  of  the  load. 

"2.  The  combination  of  the  pivoted  links 
with  a  rod  connecting  the  same,  the  rod  com- 
pelliog  both  links  to  move  in  unison,  as  and 
for  the  purpose  described." 

The  reissued  patent  to  Topliff  and  Ely,  as 
ftated  by  the  patentees,  '*  relates  to  side  half 
elliptic  spring  vehicles,  and  has  for  its  object 
laspending  the  front  and  rear  ends  of  the 
fpnngs  directly  to  the  rear  axle  and  front  bol- 
«er  of  the  running  gear  by  means  of  two  sep 
arafe  connectine-rods,  the  outer  ends  of  which 
bave  fornned  upon  them,  as  a  part  of  the  same, 
and  at  right  angles  with  the  rod,  short  arms,  be- 
tween which  the  ends  of  the  springs,  respect- 
if ely,  are  secured  and  operated,  the  connecting 
rod  receiving  the  rear  ends  of  the  springs, 
being  hinged  to  the  rear  axle,  while  the  rod 
receiving  the  front  ends  of  the  springs  is.  In 
like  manner,  connected  to  the  front  bolster  in 
such  manner  that  the  vibration  of  the  springs 
will  impart  a  corresponding  rotation  to  the 
connecting-rods  front  and  back,  and  so  that 
the  depression  of  either  spring  will,  by  the  ro- 
tatory action  imparted  to  the  connecting-rod, 
compel  a*  ^corresponding  depression  of  the 
other,  and  thus  compel  lK>tb  springs  to  vibrate 
together,  and  move  in  unison  one  with  the 
other,  equalizing  their  action  and  the  weight 
itnposed  U|m>ii  them,  as  well  as  to  prevent  side 
motion  to  the  body  of  the  vehicle. 

Tbere  were  but  two  claims  to  this  patent, 
which  read  as  follows: 

*'l.  The  combination  of  two  connecting- 
fods  located  at  the  front  and  rear  ends  of  a 
wagon  body,  and  arranged  to  turn  in  their 
bearings,  with  a  pair  of  naif  elliptic  springs, 
whereby  the  springs  are  caused  to  yield  in 
nniaon  with  each  other,  substantially  as  and 
for  the  purpose  set  forth. 

"  2.  The  combination  of  the  connecting  rods 
BB'  provided  with  arms  at  their  ends,  with  the 
half  elliptic  springs  AA',  substantially  as  and 
for  the  purpose  set  forth." 

The  answer  admitted  that  the  defendant  had 
nuiDufactured  and  sold  connecting-rods  for 
carriages  substantia] Iv  like  those  manufactured 
by  the  plaintifb,  ana  claimed  the  right  so  to 
do,  alleging  that  plaintiffs'  patents  were  both 
void  for  want  of  novelty;  ana  that  the  reissued 
patent  of  Topliff  and  Ely  was  not  for  the 
ttme  invention  as  the  original;  and  denied 
that  his  manufacture  Infruiged  in  any  way 
opon  any  right  which  plaintiffs  had  to  the  in- 
vention. 

The  case  was  heard  In  the  court  below  upon 
pleadings  and  proofs,  the  court  holding  that 
the  Augur  patent  and  the  Topliff  and  Ely  re- 
i>«ue  were  good  and  valid;  and  that  the  de- 
feodant  was  guilty  of  infringement.  An  in- 
JuDcUon  was  allowed  and  the  case  was  referred 
to  a  master  to  take  an  account  of  profits  and 
damages.  The  master  reported  the  sum  of 
1^,480.54  to  be  due  the  plaintiffs  from  the  de- 
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fendant  as  damages  for  the  infringement,  and 
a  final  decree  was  entered  for  that  amounty 
from  which  both  parties  appealed  to  this 
court 

Mr.  Henry  8.  Sherauui*  for  Topliff  and 
Ely: 

The  inventor,  who  is  the  first  to  make  a  sac- 
cessful  machine  to  accomplish  a  certain  pur- 
pose, is  entitled  to  a  liberal  construction  of  his 
invention  and  patent. 

Davii  V.  Brmm,  19  Blatchf.  268;  MnriU  v. 
Yiomant,  04  U.  8.  668  (24:  285);  Winans  v. 
Denmead,  66  U.  8.  16  How.  880  (14:  717); 
Providence  Bubber  Co,  v.  Ooodyear,  76  U.  8.  9 
Wall.  7b8  (19:  666);  Ooffln  v.  Ogden,  85  U.  8. 
18  Wall.  120  (21:  821). 

Want  of  novelty  is  a  question  of  fact,  and  the 
burden  of  proof  rests  on  the  defendant 

Walker,  Pat  §§  76,  76;  BattinY.  Taggert,  58 
U.  8. 17  How.  74  (15:  87);  TurriU  v.  Michigan 
S,  dt  N.  I.  R  Co.  es  U.  8.  1  Wall.  491 
(17:  668);  Shirlejf  v.  Sandenon,  8  Fed.  Rep. 
906;  CantreU  v.  WaUiek,  117  U.  8.  695 
(29:  1019);  Smith  v.  Qoodyear  D.  V.  Co,  93  U. 
8.  486(23:  952);  Lehnbeuter  v.  Holthaue,  105  U. 
8.  94  (26:  939). 

A  prior  patent  cannot  be  used  for  the  purpose 
of  defeating  the  patent  in  suit,  unless  it  con- 
tains such  full  and  precise  information  as  will 
enable  a  person  skilled  in  the  art  to  which  it 
relates  to  make  or  construct  the  thing  covered 
by  the  patent  in  suit,  which  it  seeks  to  antic- 
ipate. 

8etimour  v.  OOome,  78  U.  8.  11  Wall.  616 
20:  88);  Cohn  v.  United  States  Corset  Co,  98  U. 
.  866  (28:  907);  Downton  v.  Yeager  Mill,  Co. 
108  U.  8  471  (27:  791).  « J 

The  fact  that  each  one  of  the  elements  of  a 
combination  patent  is  old  will  not  defeat  the 
patent. 

Bates  V.  Ooe,  98  U.  8.  48  (26:  74);  Imhaeuser 
V.  Buerk,  101  U.  8.  660  (26:  947);  Parks  v. 
Booth,  102  U.  8.  104  (26:  67);  Clough  v.  Bar- 
ker, 106  U.  8.  166  (27:  184). 

An  accidental  or  incidental  effect — ^not  ob- 
served if  it  existed,  has  also  been  held  not  to 
show  prior  invention. 

Walker,  Pat  g  67;  Maxheimer  v.  Meyer,  20 
Blatchf.  19;  Andrews  v.  Carman,  18  Blatchf. 
828;  (nough  v.  Barker,  106  U.  8. 166  (27:  184); 
Bansom  v.  Ifeu>  York,  1  Fish.  Pat  Cas.  266. 

If  a  particular  result  is  sought  for,  want  of 
invention  cannot  be  predicated  of  a  device 
which  first  reached  that  result,  on  the  ground 
that  the  simplicity  of  the  means  is  so  marked 
that  many  believed  they  could  readily  have 
produced  it,  if  required. 

Webster  Loom  Co.  v.  Biggins,  106  U.  8.  691 
(26:  1181);  Wicke  v.  Os(/rum,  108  U.  8.  461 
(26:  409);  CantieU  v.  Wallick,  117  D.  8.  689 
(29:  1017);  Palmer  v.  Johnston^  Fed.  Rep. 
886;  MFarland  v.  Spencer.  28  Fed.  Rep.  161; 
Johnson  v.  Forty-Second  St.  M.  d  St,  N.  Ave, 
B.  Co.  88  Fed.  Rep.  601. 

Where  the  utility  is  proved  to  exist  in  any 
degree  a  sufficiency  of  invention  to  support  the 
patent  must  be  presumed. 

YaU  Lock  Mfg.  Co.  v.  Sargent,  117  U.  8. 687 
(29:  954);  Consolidated  S,  V,  Co.  v.  Crosby  S.  O, 
d  V.  Co,  118  U.  8. 157  (28:  939);  Adams  d  W. 
Mfg,  Co.  V.  Bathbone,  26  Fed.  Rep.  262;  IHper 
V.  Shedd,  26  Fed.  Rep.  151;  BuUer  v.  Bain^ 
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bridge,  29  Fed.  Rep.  142;  (Muloid  Bftg.  Co.  ▼. 
Ameriean  Zylonite  Co.  28  Fed.  Bep.  195. 

A  reisrae  is  for  the  same  iovention  aa  the 
original  patent,  within  the  meaning  of  the 
statute,  if  tiie  reissue  claimed  the  invention  or 
inventions  that  were  "shown,  described  or 
substantially  indicated  in  the  description, 
drawings  or  model  of  the  original  patent." 

Klein  v.  RumU,  86  U.  S.  19  Wall.  483-463 
(22:  ll(m24);  Mar$h Y.Seymour,  97  U.  8. 348, 
856(24:  968,  965);  Moreyy.  Lockwood,  75  U.  8. 

8  WalL  280-241  (19:  889-842);  Seymour  ▼.  Oe- 
borne,  78  U.  8.  11  Wall.  516-544  (20:  83-88); 
The  Cornplanter  Patent,  90  U.  8. 28  Wall.  181 
(28:  161). 

The  decision  of  the  commissioner  of  patents, 
in  granting  the  reissue  is  usually  conclusive 
and  final  on  the  question  of  inadvertence,  acci- 
dent or  mistake. 

Providence  Bubber  Co,  v.  Qoodyear,  76  U,  8. 

9  Wall.  78^-796  (19:  566-568);  Seymour  v.  Oe- 
borne,  78  U.  8.  11  WaU.  516-548  (20:  83-38); 
BuseeU  v.  Dodge,  98  U.  8. 460-464  (23: 973, 974). 

Messrs,  W.  W.  Boynton*  John  0,  Hale  and 
M,  D,  Leggett,  for  Isaac  N.  Topliff : 

Where  the  original  claim  is  enlarged  or  ex- 
panded by  the  reissue  the  reissue  is  void. 

MiUer  v.  Bridgeport  Brass  Co.  104  U.  8.  355 
(26:  785);  Johnson  v.  Flushing  db-N,  8.  B,  Co. 
105  U.  8.  547  (26:  1165);  Qiant  P&wder  Co.  v. 
California  Pmeder  Works,  98  U.  8. 126(25:  77); 
Mahn  ▼.  Barwood,  112  U.  8.  357  (28:  666); 
Beald  v.  Biee,  104  U.  8.  749  (26:  914);  Leggett 
▼.  Avery,  101  U.  8.  256  (25:  865);  Swain  T.  db 
Hfg.  Co.  V.  Ladd,  102  U.  8. 408  (26:  184);  Coon 
▼.  WUson,  118  U.  8.  276  (28:  965). 

It  is  a  grave  mistake  to  suppose  that  the  shaft 
may  not  be  substituted  for  the  crank- pin  or  the 
crank-pin  for  the  shaft  without  infringement, 
tf  the  one  performs  substantially  the  same 
function  as  the  other. 

Walker,  Pat  §  858;  Turrdt  ▼.  Spaeth,  8 
Bann.  &  Ard.  458;  Imhaeuser  ▼.  Buerk,  101 U. 
a  655,  656  (25:  945). 

Augur's  combination  or  Topliff  &  Ely's,  if 
an  improvement  on  Strin^ellow's  was  only 
what  ordinary  mechanical  and  engineering 
•kill  would  readily  have  accomplished  in  view 
of  the  state  of  the  art  at  the  date  of  their  re- 
q>ectiye  alleged  inventions. 

Atlantic  Works  ▼.  Brady,  107  U.  8.  199 
(87:  440);  International  T.  C.  Co.  y.  Oaylord, 
140  U.  8.  62  (85:  850);  Pickering  ▼.  MeCul- 
htwh,  104  U.  8.  810  (26:  749). 

The  failure  to  embrace  equalization  of 
weight  upon  the  springs,  either  in  his  descrip- 
tion or  in  his  claim  did  not  authorize  Augur  or 
Topliff  &  Ely  to  appropriate  such  effect  and 
claim  to  be  its  discoverers.  By  a  failure  to 
claim  it  he  abandoned  it  to  the  public. 

While  V.  Dunbar,  119  U.  8.  47  (30:  308). 

The  bent  rod,  within  the  limits  required,  is 
a  substitution  for  or  an  equivalent  of  the 
straight  rod,  and  the  substitution  of  an  equiv- 
alent is  not  invention. 

Blake  v.  Bobertson,  94  U.  8.  782  (24:  246); 
Walker,  Pat.  %  86;  Smith  ▼.  JVichols,  88  U.  8. 
21  Wall.  112(!&:  56^;  P^nsylvania  B,  Co.  v. 
Locomotive  B.  S.  T.  Co,  110  U.  8. 494^:  228); 
Bbtehkiss  v.  Greenwood,  52  U.  8.  11  How.  248 
«8:  683);  Hicks  v.  Kelsey,  85  U.  8. 18  WalL 
670  m:  852). 

It  is  not  invention  to  increase  the  degree  of 
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efficiency  of  a  device,  or  of  one  featore  of  a 
device 
GuidetY. Brooklyn,  MV.S.SS2(!»:  U6«. 


Mr,  Justice  Brown  delivered  the 
of  the  court: 

As  the  court  below  failed  to  pass  opoo  ths 
Saladee  patent  in  its  decree,  and  aa  neitkir 
party  has  assigned  this  omissioo  aa  emc;  it  a 
unnecessary  to  take  it  into  oonsideraUoa  op  a 
this  appeal  There  are  really  bat  two  qaet- 
tions  involved  in  this  case:  (1)  the  rmMstj  ai 
the  Augur  patent,  in  view  of  the  atate  id  tikie 
art;  (2)  the  validity  of  the  Topliff  asd  Ely  re- 
issue. 

(1)  In  the  Augur  patent  the  devioe  deacribed 
consists  of  a  rod  attached  to  the  rear  axle  r,f 
a  side  spring  buggy  or  other  vehicle,  bavin; 
two  links  rigidlv  attached  to  the  rod.  cme  si 
each  end  thereof,  upon  wbich  the  jvmr  ends  of 
such  side  springs  are  pivoted.  The  resolt  m 
that  wben  one  end  is  depressed,  as  by  a  per- 
son stepping  into  the  vehicle  ou  ooe  side,  the 
spring  upon  the  other  side  is  also  depreavO, 
through  the  action  of  the  rod  cooneotiBg  ibe 
two,  so  tbat  the  body  of  the  vehicle  ia  kept  sp^ 
proximately  upon  a  level. 

The  patenU  to  Stowe  of  1868  and  to  Sexloa 
of  1868  were  also  for  a  method  of  eqoatiiiDg 
the  action  of  side  springs  by  so  coonertin^,  « 
stated  in  the  Stowe  p&tent,  "the  two  side  spriagi 
of  a  carriage  that  a  weight  placed  oo  aov 
portion  of  the  carriage  will  depress  each  vkit 
equally  and  prevent  the  strain  to  the  spring 
occasioned  by  the  frequent  wfencltio^  tbqr 
are  subjected  to  in  getting  in  and  oat  of  tlie 
carriage."  But  the  means  for  acoorapliddag 
this  in  both  cases  are  so  whc^v  djawailar  to 
those  described  in  the  patents  in  suit  tkat  a 
compariBon  can  hardly  be  made  of  tfaem.^ 

Indeed,  the  patent  to  StringfeHow  and  Sortes 
of  1861  approximates  so  mo^  more  aeariy  to 
the  patents  in  suit  that  it  ia  the  ooly  cat 
worthy  of  serious  consideratioQ.    If  tLls  patoai 
does  not  anticipate  the  Augur  patent,  aoaeaf 
the  others  do;  if  it  does  anticipate  Ic,  it  is  of 
no  consequence  whether  the  otbcfs  do  or  net 
This  patent  is  for  "  a  novd  improveiBeat  to 
hanging  carriage  bodies  on  nrinca  aad  fros 
C-sbapod  Jacks  or  supports,  wbere^  tbe  bodv 
is  allowed  a  free  and  easv  Tibratioa  lo^gitadi- 
nally,  and  it  is  relieved  from  sodden  and  dii- 
agreeable  Jolts  and  Jerks  in  travding  on  rvmth 
roads  or  from  the  sudden  starting  of  the  b  <ie 
The  psrts  are  also  so  braced  and  strengtbesed 
that  all  liability  to  twist  the  carriase  bodr  b 
effectively  prevented.    The  inventioa  oootttfi 
of  a  combination  of  transverse  tie  rods  wak 
the  side  springs,  wbich  axe  hung  bj  sbsckl^ 
bars  or  Jointed  links  from  Oahaped  sopportt  * 
The  patentee  further  states:    "  It  will  thai  ks 
seen  that  tbe  springs  DD  are  suspetoVd  a 
such  a  manner  from  the  four  supports  OCCC 
that  the  body  of  the  carriage,  whtdi  b  mountod 
on  said  springs,  will  be  allowed  to  have  s  tn». 
swinging  motion  backwards  or  forwanK  **^ 
in  consequence  of  the  springs  bdag  hvm$  bf 
the  shscklebars  EEEB  tbe  fptiags  wiD  •!» 
have  an  upward  movement  .  .  .  Ia  aaftttf 
the  sbackle-bara  to  the  ends  of  the  springi  Dl> 
and  the  supports  OOCC  two  tia-bats,  GG, 
with  forked  ends,  one  of  wkf*  ^  is  shows  is 
Fig.  2  of  the  drawing,  are  nae        <bt  parp«* 
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of  braciDg  the  supports  CC,  and  also  tbe  ends 
of  tbe  springs  DD,  so  as  to  prevent  the  swaying 
of  the  carnage  body  from  twisting  or  bending 
tbe  rapports  CC  laterally."  The  claim  was 
for  "the  transverse  ties  GG.  arranged  and 
operated  substantially  as  and  for  the  purposes 
ipedfied.** 

If  there  be  anything  in  this  patent  which 
intJcipates  the  connecting  rods  of  the  Augur 
device  it  Is  the  transverse  tie  bars  GG,  upon 
which  tbe  springs  are  hung,  which  the  specifi- 
cation states  are  used  for  bracing  the  supports 
OC  and  also  the  ends  of  the  spring  DD,  so 
IS  to  prevent  the  swaying  of  the  carnage  body 
trom  twisting  or  bending  the  supports  CO' 
laterally.     An  inspection  of  the  models  of  this 
patent  put  in  evidence  shows  at  once  that  the 
object  of  these  tie  bars  is  not  an  equalization 
of  the  pressure  upon  the  sprines,  but  to  secure 
to  equality  in  the  backward   and    forward 
Fwingiog  movement  in  the  body  of  Uie  vehicle, 
lodeed,  tbis  was  obviously  necessary,  as  the 
patentee  states,  to  prevent  the  body  o^  the 
carriage  and  the  supports  CC  from   being 
twisted,  tbe  entire  object  of  the  patent  Ifclne 
to  secure  a  free  and  easy  vibration  longia^di- 
Dslly.    It  is  true  that  one  of  the  models  of  the 
patent  put  in  evidence  (Exhibit  M)  doctf,  by 
its  pecnliar  construction  in  shortening  the  linlis 
and  strengthening  and  stiffening  the  entire 
structure,  show  an  equalization  of  tbe  pressure 
upon  the  springs,  but  it  is  accomplished  by 
Bacrifldng  the  swinging  movement  backward 
8D<J  forward,  which  it  was  the  object  of  the 
patent  to  secure.    The  duplicate  of  the  model 
from  the  Patent  Office  contains  no  suggestion 
of  this  kind,  nor  do  the  other  models  of  the 
ttme  patent  offered  in  evidence.     While  it  is 
possible  that  the  Stringfellow  and  Surles  patent 
mij^t,  by  a  alight  modification,  be  made  to 
perform  tbe  function  of  equalizing  the  springs 
which  it  was  the  object  of  the  Augur  patent 
to  secure,  that  was  evidently  not  in  the  mind 
of  the  patentees,  and  the  patent  is  inoperative 
for  that  purpose.    Their  device  evidently  ap- 
proached very  near  the  idea  of  an  equalizer; 
hot  this  idea  did  not  apparently  dawn  upon 
them,  nor  was  there  anything  in  their  patent 
which  would  have  suggested  it  to  a  mechanic 
of  ordinary  intelligence,  unless  he  were  exam- 
ining it  for  that  purpose.    It  is  not  sufficient 
to  constitute  an  anticipation  that  the  device 
relied  upon  mie^ht,  by  modification,  be  made 
to  accomplish  uie  function  performed  by  the 
patent  in  question,  if  it  were  not  designed  by 
its  maker,  nor  adapted,  nor  actuaUy  used,  for 
the  performance  of  such  functions. 

(2)  The  Topliff  and  Ely  patent  is  claimed  to 
be  fnUy  anticipated  by  the  Augur  device.  In 
^eir  specification  the  patentees  admit  that  the 
connecting-rods  placed  at  right  angles  across 
the  front  and  rear  of  the  nuining  gear  of 
vehicles,  and  hinged  to  the  front  Ulster  and 
fear  axle,  are  an  old  device.  The  better  to 
illustrate  the  distinction  between  their  own 
invention  and  all  others  pertaining  to  the  use 
of  connecting-rods,  they  cite  several  patents, 
*nH>ng  which  is  that  of  Augur,  of  which  they 
c^te  as  follows: 

"In  this  patent  side  springs  are  used,  the 
front  ends  of  which  are  hinged  upon  fixed 
^  rigid  standards  secured  upon  the  top  of 
^e  front  bolster,  and  where  the  front  ends  of 
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the  spring  are  firmly  held  in  a  central  position 
over  said  bolster,  while  the  rear  ends  are  hinged 
to  hinges  secured  to  the  outer  ends  of  a  single 
connecting-rod  placed  over  the  top  of  the  rear 
axle  in  such  a  manner  that,  as  the  springs  are 
lengthened  by  depression,  a  corresponding  ro- 
tation is  imparted  to  the  connectinf^-rod.  In 
this  case  provision  for  the  lengthening  of  tbe 
springs  when  depressed  or  in  motion  is  only 
made  for  the  rear  ends  of  the  springs,  the 
front  ends  being  firmly  held  over  the  center  of 
the  bolster;  and  hence,  as  the  load  upon  the 
spring  is  increased,  and  as  only  their  rear 
ends,  in  combination  with  sa'd  links  and  con- 
nectingrod,  are  permitted  to  accommodate 
their  vibration,  the  rear  end  of  the  body  is 
caused  to  have  a-  backward  tipping  motion — 
that  is,  the  back  end  of  the  body  is  thrown 
lower  than  the  front  end,  when  the  spring 
^are  depressed  to  their  fuU  capacity— which  is 
an  objectionable  feature  in  tbis  device  for 
equalizing  the  action  of  springs;  besides,  as 
only  the  rear  ends  of  the  springs  are  allowed 
to  act,  that  easy  and  natural  motion  of  the 
springs  which  is  only  had  by  allowing  both 
ends  to  act  freely  is  in  a  great  measure  &st. 

'*The  radical  difference  of  our  invention 
from  each  and  all  the  cases  above  cited  is, 
first,  in  the  construction  of  the  connecdng-rod," 
(which  is  in  reality  precisely  the  same  as  that 
employed  by  Augur)  "  and,  secondly,  in  sus- 
pending both  ends  of  the  springs  upon  separate 
connecting-rods,  and  thus  allow  both  ends  of 
the  springs  to  act  freely  and  in  harmonv  with 
their  vibrating  motion,  to  which  is  added  the 
other  important  advantage,  viz,  that  arrange- 
ment of  connecting-rods  admits  of  their  appli- 
cation to  side  spring  vehicles  of  the  ordinarv 
kind  now  in  use  as  readily  as  to  those  built 
expressly  for  the  purpose — an  advantage  not 
attained  by  any  other  previously  known  com- 
bination of  connecting-rods  with  the  sprhigs 
or  bodies  of  vehicles. 

It  is  quite  evident  from  an  examination  of 
this  patent  that  "the  connecting-rods  BB^ 
provided  with  arms  at  their  ends,"  are  precisely 
the  same  in  structure,  design,  and  operation  aa 
"tbe  pivoted  links  with  a  rod  connecting  the 
same,  described  in  the  second  claim  of  the 
Augur  patent;  and  that  the  only  substantial 
difference  in  the  construction  of  the  two  devices 
is  in  the  duplication  of  this  rod  by  applying  it 
to  the  front  bolster  as  well  as  to  the  rear  axle, 
and  thereby  enabling  it  to  be  applied  to  side 
spring  vehicles  of  the  ordinary  kind,  as  readily 
as  to  those  built  expressly  for  the  purpose.  It 
is  true  there  are  introduced  into  the  claims  of 
tbe  Topliff  and  Ely  patent  the  half  elliptic 
springs  AA^  which,  by  means  of  the  connect- 
ing-rods, are  caused  to  yield  in  unison  with 
each  other;  but  the  same  springs  are  evidently 
to  be  read  into  the  Au^ur  patent,  since  the 
whole  object  of  the  device,  as  stated  by  him, 
is  to  ecfualize  the  action  of  the  springs  by 
compelling  both  links  to  move  in  unison.  If 
tbis  patent  differed  from  the  other  merely  in 
duplicating  the  rod  and  applying  it  to  the 
front  bolster  as  well  as  to  the  rear  axle,  it  is 
conceded  that  it  would  not,  under  the  cases  of 
Dunbar  v.  Meyers,  04  U.  S.  187, 195  £24: 84, 371, 
and  Slawson  v.  Grand  St,  B.  Co.  107  U.  8. 649, 
658  [27:  576,  577],  involve  invention. 

But  there  ia  a  further  distinction  between 

Ml 


[163] 


156-174 


SUFBBMB  OOUBT  OF  THB  UhITED  StATUL 


OOE.T1 


£164] 


[166] 


the  two  devices  which  ought  not  to  he  over- 
looked.  Under  the  Augur  patent,  the  front 
ends  of  the  springs  are  supported  upon  stand- 
ards rising  from  the  bolster,  and  the  rear  ends 
upon  the  links  of  the  connecting-rod,  rising 
perpendicularly  above  the  rear  axle.  In  other 
words,  the  linss  are  turned  upward,  instead 
of  down.  This  arrangement  would  evidently 
be  inoperative  if  the  springs  were  hung  at 
both  ends  upon  links,  so  placed,  since  the 
body  of  the  vehicle  would  fall  down  at  once 
upon  the  axles.  In  the  Topliff  and  Ely  patent, 
to  obviate  this,  and  to  enable  the  device  to  be 
applied  at  both  ends  of  the  springs,  the  links 
are  turned  horizontally,  or  somewhat  depend- 
ent«  so  that  the  springs  can  rest  upon  them  at 
both  ends,  and  thus  secure  a  more  perfect 
equalization.  Trifling  as  this  deviation  seems 
to  be,  it  renders  it  possible  to  adapt  the  Augu^ 
device  to  any  side  spring  wagon  of  ordinary 
construction. 

While  the  question  of  patentable  novelty  in 
this  device  is  by  no  means  free  from  doubt,  we 
are  inclined,  in  view  of  the  extensive  use  to 
which  these  springs  have  been  put  by  manu- 
facturers of  wagons,  to  resolve  that  doubt  in 
favor  of  the  patentees,  and  sustain  the  patent. 

(8)  With  regard  to  Uie  reissue  of  this  patent, 
the  record  shows  that  on  April  9,  1872,  within 
four  months  from  the  date  of  the  original  pat- 
ent, a  reissue  was  granted,  in  which  the  speci- 
fication was  largely  reframed,  the  drawinn 
changed  in  form,  though  apparently  not  in 
sutgtance,  but  the  claim  was  changedf  only  by 
providing  4hat  the  connecting-rods  should  l)e 
**8ecured  directly  to  the  hind  axle  and  front 
bolster,**  instep  of  "to  the  front  and  rear 
axles,"  as  provided  In  the  claim  of  the  original 
patent.  The  claim  of  the  original  and  first 
reissue  aie  as  follows: 


OKpfnoL 

••The  arms  OCO'C  ar- 
rsDKed  upon  separate 
roclr-roda  BB' secured  di- 
rectly to  the  /font  and 
rear  axUa  to  cause  both 
ends  of  each  tpring  to 

Seld  simultaneously  and 
unison  with  each  oth- 
er, and  alM>  Co  he  later- 
aUu  braced  by  9a4d  rock" 
root,  as  described.** 


Wlnt  ReittiuBm 

••The  arms  OCCO*  ar- 
ranged upon  separate 
eontieetifta-rods,  BB'  se- 
cured directly  to  the 
Mfid-ozie  and  front  bol- 
tier,  to  cause  both  ends 
of  the  side  springs  to  vleld 
simultaneously  ana  in 
unison  with  each  other, 
in  the  manner  thowntaid 
deecrlbed.** 


The  original  claim  was,  in  the  particular 
above  mentioned,  a  clear  mistake,  since  affix- 
inff  the  connecting-rod  and  springs  to  the  front 
axle  would  render  it  impossible  to  be  turned, 
and  in  addition  to  this,  the  orieinal  drawing 
shows  it  affixed  to  the  bolster,  "the  correction 
of  a  mistake  so  clear,  made  within  so  short 
time  after  the  issue  of  the  original  patent,  was 
undoubtedly  within  the  power  of  the  Commis- 
sioner, as  defined  by  Rev.  Stat,  g  4916.  The 
lateral  bracing  by  the  rock-rods  mentioned 
in  the  claim  of  the  original  patent  was  a  merely 
incidental  function  to  the  operation  of  the  rock- 
rod  in  securing  the  axle  to  the  sprint,  and 
their  omission  cannot  be  considered  an  enlarge- 
ment of  the  claim. 

The  second  reissue  was  applied  for  a  little 
more  than  a  month  after  the  first  was  granted, 
although  the  patent  was  not  granted  upon  this 
application  until  March  28,  lb76,  nearly  four 
years  after  the  application  was  filed.  No 
change  from  the  first  reissue  was  made  in  the 
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drawings  or  spedflcation  is  this 

the  claim  was  divided  and  dianged  m  as 

read  as  follows: 

"1.  The  combination  of  two 
rods  located  at  the  front  and  rear 
wagon  body,  and  arranged  lo  torn  in 
be^ings,  with  a  pair  of  naif  dliptie^H 
whereby  the  springs  are  cntaed  to  }ield  in 
unison  with  each  other,  substantially  as  and 
for  the  purpose  set  forth. 

"2.  The  combination  of  the  comiectiBiE-roda 
BB'  provided  with  arms  at  their  endy.  wiik  i Ac 
half  elliptic  springs  AA^  substantially  aa 
for  the  purpose  set  forth." 

The  first  claim  of  this  reissue  is  not 
upon  in  this  case,  so  that  tlie  qoestioa  of  iu 
validity  need  not  now  be  considered.  The  ■»• 
ond  claim  is  to  some  extent  a  change  of  tha 
claim  of  the  first  reissue.  It  omits  the  lequiie- 
ment  that  the  conoectine-rod  shall  be 
directly  to  the  axle  and  bolster,  so  as  lo 
both  ends  of  the  side  springs  to  yield 
taneously,  and  introduces  the  Ihstf  cfiu<ic 
springs  AA'  as  a  new  element  of  the  ooBbtn*^ 
tion.  Whether  this  be  an  enlarjcemeot  of  tte 
original  claim  or  not,  it  is  for  substantially  the 
same  invention,  and  in  view  of  the  fad  that 
the  reissue  was  applied  for  as  soon  aa  tba  ■is- 
take  was  discovert,  and  before  any  rl^his  ta 
favor  of  third  parties  could  be  reasoomhly  ex- 
pected to  have  attached,  or  had  ta  tact  at- 
tached, we  think  this  reissue  is  not  open  to  ths 
objections  which  have  proved  fatal  to 
since  the  case  of  Miller  v.  Bridgeport 
104  U.  8.  350  [26:  788]  was  decided. 

It  is  a  mistake  to  suppose  that  the 
intended  to  settle  the  principle  thal» 
circumstances,  would  a  reiaaue 
broader  claim  than  the  original  be 
We  have  no  desire  to  modify  in  aa^ 
the  views  expressed  in  that  and 
cases  with  regsrd  to  the  validitj  of 
There  is  no  doubt,  as  was  said  Inr  this  eoort  ii 
Oiant  Powder  Co,  v.  California  fytmder  Wer^ 
08  U.  6.  126, 127,  138  [2S:  77,  81,  8S},  thai  s 
reissue  can  only  be  granted  for  the  same  livts- 
tion  which  formed  tlie  subject  for  the  taysil 
patent,  of  which  it  is  a  reissue*  aiitca,  m  wm 
said  by  the  coart  in  that  case,  the  cxpm 
words  of  the  Act  are  "a  new  patent  for  tte 
same  invention."  "The  specUmtkM  ma^  te 
amended  so  as  to  make  it  more  dear  aad  d» 
tinct;  the  claim  maybe  BKMiilled  ao  aa  lo! 


it  more  conformable  to  the  exact  rfgbli  af  tte 
patentee;  but  the  inventioa  musi  be  thsssat 
.  .  .  This  prohibition  bgeoeial«relatiBC  is  sfl 
patents;  and  by  Hiew  matter*  we  aopposi  tskr 
meant  new  substantive  matter,  aucfa  ss  veoU 
have  the  effect  of  changing  the  iaveatioa. « 
of  introducing  what  might  be  tbe  sobM  ti 
another  application  for  a  patent  Tbe  oaa^r 
to  be  provided  against  was  tbe  teapiaiioa  t^ 
amend  a  patent  so  as  to  cover  tmprovcwa* 
which  might  Irave  come  into  use,  or  mk^ 
have  been  invented  by  others,  after  iti  Ivse-* 
In  the  case  otMUlerx,  BriOgepaH  Brwm(^ . 
104  U.  a  800  [26:  788].  a  reisaut  whh  si 
panded  daima  was  appoed  for  fiftmm  pt^ 
after  the  original  patent  was  mated  II  «* 
held  to  be  manifest  upon  the  uoe  of  theviMf 
that  the  suggestion  of  inadvertencs  sad  ■■» 
take  was  a  mere  pretense,  or,  if  aot  %pata^ 
that  the  mistake  was  so  obvious  as  la  k  is- 
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fltantlj  discernible  on  the  opening  of  the  pat- 
eni,  and  the  right  to  have  it  corrected  was 
abandoned  and  lost  by  unreasonable  delay. 
"The  only  mistake  sugj^ted/'  said  Mr,  Ju»- 
Uee  Bradley,  *'is,  that  the  claim  was  not  as 
broad  as  it  might  have  been.  This  mistake,  if 
It  was  a  mistime,  was  apparent  upon  the  first 
inspection  of  the  patent,  and  if  any  correction 
was  desired,  it  should  have  been  applied  for 
immediately."  It  was  intimated  in  that  case, 
p.  852,  although  the  facts  did  not  call  for  an 
adjudication  upon  the  point,  that  *'if  two 
yairs*  p>oblic  enjoyment  of  an  invention  with 
the  consent  and  allowance  of  the  inventor  is 
evldenoe  of  abandonment  and  a  bar  to  an  ap 
pUcation  for  a  patent,  a  public  disclaimer  m 
tlie  patent  itseli:  should  be  construed  .equally 
favorable  to  the  public.  Nothing  but  a  clear 
mistake  or  inadvertence,  and  a.speedy  applica 
tion  for  its  correction,  is  admissible  when  it  is 
aooeht  merely  to  enlarge  the  claim."  It  was 
further  said  tliat  the  section  of  the  Revised 
Statutes  does  not  in  terms  authorize  a  reissue 
to  enable  a  patentee  to  expand  his  claim,  and 
that  it  was  natural  to  conclude  that  the  reissue 
of  a  patent  for  such  purposes  was  not  in  the 
mind  of  Congress  when  it  passed  the  laws  in 
questioii  "At  all  events,'^  said  the  court,  p. 
954,  **\r^  think  it  clear  that  it  was  not  the 
special  purpose  of  the  legislation  on  this  sub^ 
Ject  to  authorize  the  surrender  of  patents  for 
the  purpose  of  reissuing  them  with  broader 
and  more  comprehensive  claims,  aTtbougb,  un- 
der the  general  terms  of  the  law,  such  a  reissue 
may  be  made  when  it  clearly  appears  that  an 
actual  mistake  has  inadvertently  been  made. 
.  .  •  Now,  whilst,  as  before  stated,  we  do  not 
deny  that  a  claim  may  be  enlarged  in  a  reissued 
patent,  we  are  of  the  opinion  that  this  can  only 
be  done  when  an  actual  mistake  has  occurred: 
not  frtmi  a  mere  error  of  judgment  (for  that 
may  he  rectified  by  appeal),  but  a  real  bona 
fide  mistake,  inadvertently  committed;  such  as 
a  court  of  chancery,  in  cases  within  its  ordi- 
nary jurisdiction,  would  correct.  .  .  .  The 
granting  or  a  reissue  for  such  a  purpose,  after 
an  unreasonable  delay,  is  clearly  an  abuse  of 
the  power  to  grant  reis»ues,  and  may  justly  be 
declared  illegal  and  void." 

So,  in  the  case  of  Johnaon  v.  Flushing  A  N, 
a  i2.  Cb.,106  U.  8.  689  [26:  1162],  the  patent 
was  issued  in  1867,  and  at  the  expiration  of  the 
original  term  of  fourteen  years  an  extension  of 
seven  years  was  granted,  and  a  reiiraue  was  ap- 
plied for  after  a  lapse  of  fifteen  years,  and  it 
was  heki,  upon  the  authority  of  MiUer  v. 
Bridgeport  Bran  Oo,^  that  if  the  patentee  had 
the  rignt  to  a  reissue  if  applied  for  in  reasona- 
ble dme,  be  had  lost  it  by  his  unreasonable  de- 
Lav.  Said  the  court,  speaking  by  Mr,  Justice 
Woods:  "  He  has  rested  supinely  until  the  use 
of  the  fish-plate  joint  has  become  universal,  and 
then,  after  a  lapse  of  fifteen  years,  has  at- 
tempted by  a  reissue  to  extend  his  patent  to 
cover  it  We  think  it  is  perfectly,  clear  that 
the  original  patent  could  not  be  fairly  construed 
to  embrace  the  device  used  by  the  appellee, 
which  appellants  insist  is  covered  by  their  re- 
issue. If  the  reissued  patent  covers  it,  it  is 
broader  than  the  original,  acd  is,  therefore, 
void." 

In  the  case  of  Mahn  ▼.  Hcvrwood^  112  U.  S. 
854  [28:  666],  a  patent  reissued  nearly  four 
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vears  after  the  date  of  the  original  patent  was 
Leld  to  be  invalid  as  to  the  new  clfdms,  upon 
the  ground  of  unreasonable  delay  in  applying 
for  It,  the  only  object  of  the  reissue  being  to 
enlarge  the  claims.  Nothing  was  chaneed, 
but  to  multiply  the  claims  and  make  them 
broader,  and  this  was  done,  not  for  the  benefit 
of  the  original  patentee,  but  for  that  of  his  as- 
signee. '*  It  was  not  intended  then,"  said  Mr, 
Justice  Bradley,  referring  to  MiUer  v.  Bridge- 
port Brass  Co,,  **  and  is  not  now,  to  question 
the  conclusiveness,  in  suits  for  infringements 
of  patents,  of  the  decisions  of  the  commission* 
er  on  questions  of  fact  necessary  to  be  decided 
before  issuing  such  patents,  except  as  the  stat- 
ute gives  specific  defenses  in  that  regard." 
He  repeated  substantially  what  had  been  said 
in  Miller  v.  Bridgeport  Brass  Oo,^  that  "a  pat- 
ent for  an  invention  cannot  lawfully  be  reis- 
sued for  the  mere  purpose  of  enlarging  the 
claim,  unless  there  has  been  a  clear  mistake  in- 
advertentlv  committed  in  the  wording  of  the 
claim,  ana  the  application  for  a  reissue  is  made 
within  a  reasonably  short  period  after  the  orig- 
inal patent  was  granted.  The  granting  of  such 
reissues  after  the  lapse  of  long  periods  of  time 
is  an  abuse  of  power,  and  is  founded  on  a  total 
misconception  of  the  law."  It  was  held  that 
while  lapses  of  time  might  be  of  small  conse- 
quence where  the  original  claim  was  too  broad, 
and  the  patentee  sought  to  restrict  it,  there 
were  substantial  reasons  why  the  claim  could  not 
be  enlarged  unless  the  patentee  used  due  dili- 
gence to  ascertain  his  mistake.  "  The  rights 
of  the  public  here  intervene,  which  are  totally 
inconsistent  with  such  tardy  reissues;  and  the 
great  opportunity  and  temptation  to  commit 
fraud  after  any  considerable  lapse  of  time, 
when  the  circumstances  of  the  original  appli- 
cation have  passed  out  of  mind,  and  the  mo- 
nopoly has  proved  to  be  of  great  value,  make 
it  imperative  on  the  courts,  as  a  dictate  of  jus- 
tice and  public  policy,  to  hold  the  patentees 
strictly  to  the  rule  of  reasonable  diligence  in 
making  application  for  this  kind  of  reissues." 
It  was  further  held  that  while  it  was  for  the 
commissioner  of  patents  to  determine  the  ques- 
tion of  inadvertence,  accident  or  mistake,  the 
question  of  reasonable  time  was  one  which  the 
court  could  determine  as  one  of  law,  by  com- 
paring the  patent  itself  with  the  original  patent, 
and,  u  necessary,  with  the  record  of  its  incep- 
tion. 

In  speaking  of  the  case  of  Miller  ▼.  Bridge- 
port Brass  Co.,  Mr,  Justice  Bradley  observed: 
"  We  suggested  that  a  delay  of  two  years  in 
applying  for  such  correction  should  be  con- 
strued equally  favorable  to  the  public.  But 
this  was  a  mere  suggestion  by  the  way,  and 
was  not  intended  to  lay  down  any  general  rule. 
Nevertheless,  the  analoffy  is  an  apposite  one, 
and  we  think  that  excuse  for  any  longer  delay 
than  that  should  be  made  manifest  by  the 
special  circumstances  of  the  case." 

In  the  large  number  of  cases  which  have 
come  up  to  Siis  court  since  that  of  Mahn  v. 
Harwood  was  decided,  in  which  reissues  have 
been  held  to  be  invalid,  it  will  be  found  that 
the  opinion  of  the  court  was  put  upon  the 
ground,  either  that  the  patentee  had  been  guilty 
of  inexcusable  laches,  usually  of  from  four  to 
sixteen  years,  or  that  circumstances  had  oc- 
curred since  the  granting  of  the  original  patent 
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wbicb  made  the  reissue  operate  harshly  or  un- 
justly to  the  defendant  in  the  case. 

Thus,  in  MaUhetos  v.  Boston  Jfaehine  Ch,, 
105  U.  S.  64  [26:  1022],  there  was  a  delay  of 
lourteen  years;  in  Bantz  v.  Frantz,  105  U.  8. 
160  [26:  1018],  a  delay  of  fourteen  years  and 
six  months;  in  Wing  ▼.  Anthony,  106  U.  S.  142 
[27:  110],  of  over  five  years;  in  MofflU  v.  Rog- 
en,  106  U.  8.  428  [27:  76],  of  two  years  and 
seven  months;  in  ^age  v.  Herring,  107  U.  8. 
640  [27:  601],  of  fourteenyears;  in  Clements  v. 
Odorless  E.  A,  Co,,  109  U.  8.  641  [27:  1060], 
of  nearly  five  years;  in  MeMurray  ▼.  MaUory, 
111  U.  8.  97  [28:  865],  of  nine  years;  in  WhiU 
V.  Dunbar,  119  U.  8.  47  [80:  808],  of  five 
years.  In  Parker  A  W,  Co.  ▼.  Yale  Clock  Co., 
128  U.  8.  87  [81:  100],  there  was  a  delay  of 
one  year  and  eight  months,  but  it  appeared 
that  the  improvements  not  covered  by  the  orig- 
inal patent  had  been  brought  into  use  by  others 
than  the  patentee  before  the  reissue  was  applied 
lor.  In  Coon  ▼.  Wilson,  118  U.  8.  268  [28: 
968],  a  reissue  was  applied  for  only  a  little 
over  three  months  after  the  original  patent  was 
eranted;  but  the  patentee  waited  until  the  de- 
fendants producea  their  device  and  then  ap- 
plied for  such  enlarged  claims  as  to  embrace 
this  device,  which  was  not  covered  by  the  claim 
of  the  ori^nal  patent,  and  it  was  apparent  from 
a  comparison  of  the  two  patents  that  the  appli- 
cation for  a  reissue  was  made  merely  to  enlarge 
the  scope  of  the  original.  In  Wbllensaky. 
Beiher,  115  U.  8.  96  [29:  850],  there  was  a  de- 
lay of  more  than  five  years,  Mr.  Justice  Mat- 
thews observing  that  "  the  settled  rule  of  de- 
cision is,  that  if  it  appears,  in  cases  where  the 
claim  is  merely  expanded,  that  the  delay  has 
been  for  two  years,  or  more,  it  is  adjudged  to 
invalidate  the  reissue,  unless  the  delay  is  ac- 
counted for  and  excused  by  special  circum- 
stances, which  show  it  to  have  been  not  un- 
reasonable." In  the  very  latest  case  decided 
by  this  court,  viz,  Eleetrie-Qas  Lighting  Co.  v. 
Boston  Electric  O^.,  189  U.  8.  481  [85:  250], 
there  was  a  delay  of  eight  and  one  half  years, 
and  the  sole  object  of  the  reissue  was  to  expand 
*he  claims.  In  Neuiton  y.  Furst  db  B,  C^.,  119 
tJ.  8. 878  [80:  442],  there  was  a  delay  of  more 
than  thirteen  years,  and  the  defendant  had  be- 
gun In  the  meantime  to  make  machines  of  the 
pattern  complained  of.  In  Ives  v.  Sargent,  119 
v.  8.  652  [80:  544],  there  was  a  delay  of  three 
years,  and  in  the  meantime  the  patent  was  in- 
fringed by  a  construction  manufactured  and 
sold  without  Infringing  the  patent  as  originally 
granted.  In  Worden  y.  Searls,  121  U.  8.  14 
[80:  8581,  there  was  a  delay  of  six  years;  and 
m  Matthetes  y.  Iron  Clad  jfyg.  Co.,  124  U.  8. 
847  [81:  477],  one  of  seven  years. 

From  this  summary  of  the  authorities  it  may 
be  regarded  as  the  settled  rule  of  this  court  that 
the  power  to  reissue  may  be  exercised  when 
the  patent  Is  inoperative  u^  reason  of  the  fact 
that  tbe  specification  as  originally  drawn  was 
defective  or  insufficient,  or  the  claims  were 
narrower  than  the  actual  invention  of  the  pat- 
entee, provided  the  error  has  arisen  from  inad> 
vertence  or  mistake,  and  the  patentee  is  guilty 
of  no  fraud  or  deception;  but  that  such  reissues 
are  subject  to  the  following  Qualifications: 

First.  That  it  shall  be  for  the  same  Invention 
as  tbe  original  patent,  as  such  invention  ap* 

664 


pears  from  the  specification  and  daimsof  such 
origlnaL 

Second.  That  due  dfligesoe  mnat  be  exer- 
cised In  discovering  tbe  mistake  In  tfaeoci^e=i 
patent,  and  that,  if  it  besought  for  tbe  pmpug 
of  enlariring  the  claim,  the  lapae  of  two  jcsn 
will  ordimmlv,  though  not  aiwsyt,  be  tivaicd 
as  evidence  of  an  abandonment  of  tbe  new  mat 
ter  to  the  public  to  the  same  extent  tbat  a  fail- 
ure by  the  inventor  to  ttpplj  for  a  patent  vitb- 
in  two  years  from  the  pobhc  me  or  sale  of  ha 
invention  Is  regarded  by  tbe  atatnte  as  ooncis- 
sive  evidence  of  an  abandonment  of  tbe  psteot 
to  tbe  public 

Third.  That  this  court  will  noC  levfew  tte 
decision  of  the  commissioner  upoD  tbe  qjo- 
tion  of  inadvertence,  accident^  or  miitoke, 
unless  the  matter  is  manifest  bom  tbe  reoord; 
but  that  the  question  whether  tbe  applicatioB 
was  made  within  a  reasonable  tinie  is,  in  boml, 
if  not  in  all  such  cases,  a  question  oi  kw  Ur 
the  court. 

To  hold  that  a  patent  caa  never  be  nimatA 
for  an  enlarged  claim  would  be  Dd  only  i» 
override  the  obvious  intent  of  tbe  ttatsfte^'bat 
would  operate  in  many  cases  witb  ^^eat  haid- 
ship  upon  the  patentee.    Tbe  apeaocmtiae  aii 
claims  of  a  patent,  particularly  if  tbe  iawea 
tion  be  at  all  complicated,  oonstitme  ooe  of 
the  most  difficult  1^^  instrumenti  lo  (faiv 
with  accuracy,  and  in  view  of  tbe  fact  tkat 
valuable  inventions  are  often  placed  in  tte 
hands  of  Inexperienced  persona  to  pt epait  nek 
specifications  and  dalma,  it  la  no  matter  of 
surprise  that  the  latter  frequently  fail  ta^ 
scribe  with  requisite  certainty  tbe  exact  li 
tion  of  the  patentee,  and  err  either  in 
that  which  the  patentee  bad  not  in  fact 
ed,  or  in  omitting  some  element  wbicb  wis  t 
valuable  or  essential  part  of  bis  nccnal  isvea- 
tion.    Under  such  drcumstanoes,  it  maM  It 
manifestly  unjust  to  deny  him  tbe  beaett  of  a 
reissue  to  secure  to  blm  bis  actual  iaf  ijaa, 
provided  it  Is  evident  that  there  bas  beea  a 
mistake  and  he  has  been  jsuilty  of  no  wmt  cf 
reasonable  dilisence  in  discovering  It,  mod  m 
third  persons  nave  In  tbe  meantime  euiukrf 
the  right  to  manufacture  or  adl  wbal  he  M 
failed  to  claim.    The  object  of  tbe  patent  bv 
is  to  secure  to  Inventors  a  monopoly  of  vlsi 
they  have  actually  invented  or  diaoovered,  sai 
it  ought  not  to  be  defeated  by  a  too  Kriel  aa4 
technical  adherence  to  tbe  letter  of  tbe  sIMMk. 
or  by  the  application  of  artifidal  rules  of  ia^ 
terpreiation.    The  evidence  in  tbis  cam  ibo«a 
that  plaintiffs  were  conceded  by  maaofsciv- 
ers  a  monopoly  of  thts  Uiventioo;  tbat  dclm< 
ant  was  the  only  one  who  bad  Infrbiged  ikMr 
patents;  and  that  he  did  not  b^rin  to  mamrfK*- 
ure  the  infringing  device  nntu  18St,  six  jiv 
after  the  second  reissue  was  graued.    lavif* 
of  this  and  the  fact  that  tbeaeoood  raiam  w 
applied  for  within  five  montbs  from  tbt 
the  original  patent  was  granted,  and 
thirty-seven  days  after  tbe  first  rete 
that  It  covers  no  more  than  tbe  actmd  in' 
of  the  patentee,  ao  f ar  aa  tbe  aama  Is  m  i*- 
proveroent  upon  the  Augor  patent*  welUakt 
should  be  upheld. 

(4)  Defendant  also  aadgnsaacnor  tbt 
ance  by  the  master  of  damages  for  tbt  U 
ment  of  the  Augnr  patent  prior  to  April  t. 
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186i  when  the  plaintiffs  first  took  title  to  it. 
It  appemn  from  the  record  that  the  patentee 
asogned  the  patent  to  one  Atwater,  on  Febru- 
«iT  4, 1878,  subject  to  the  condition  that  if  he 
paid  a  certain  note  of  $2,000  and  interest  the 
aarignment  was  to  he  void.  This  vested  the 
real  title  in  the  assignee.  Waterman  ▼.  Mac- 
kenzie, 188  U.  8.  252  [84:028].  The  assign* 
meot  made  no  mention  of  past  infringements. 
On  April  9,  1888,  Atwater  assigned  to  Saladee 
all  the  interest  which  he  had  acquired,  together 
with  all  claims  and  demands  for  the  past  use 
of  such  patents,  and  on  April  9, 1884,  Saladee 
made  a  similar  assignment  to  the  plaintiffs. 

It  is  claimed  in  this  connection,  first,  that 
tbeUU  did  not  make  the  assi^ment  of  the 
claim  for  damages  for  prior  infringements  of 
the  Auear  patent  a  basis  or  ground  of  recov- 
try,  and  asked  no  recovery  tnerefor;  and,  sec- 
ood,  that,  if  the  plaintiffs  were  entitled  to 
recoTer  the  damages  which  Atwater  sustained 
by  reason  of  the  infringement  of  this  patent 
prior  to  April  0. 1888,  and  those  which  Saladee 
eostained  from  April  0,  1883  to  April  9, 1884, 
the  date  of  the  assignment  to  the  plaintiffs, 
there  was  no  evidence  that  either  Atwater  or 
Saladee  suffered  any  damages  by  reason  of  the 
iof rii^ment,  nor  any  evidence  tnat  they  could 
have  supplied  the  trade  during  those  years. 

It  is  suflScient  to  say  in  reply  to  this,  that  no 
nch  exception  was  taken  in  the  court  below 
to  the  master's  report,  the  only  exception  being 
that,  in  view  of  the  Stringfellow  and  Surles 
patent,  the  master  should  have  reported  only 
nominal  damages.  It  was  held  by  this  courX, 
io  Story  r^  Ittingiton,  88  U.  S.  18  Pet.  850, 
366  [10*.20O,  208],  that  proper  practice  in  chan- 
cery requires  that  no  exceptions  to  a  master's 
report  be  made  which  were  not  taken  before 
the  master,  the  object  being  to  save  time  and 
give  him  an  opportunity  to  correct  his  errors 
or  reconsider  his  opinion.  A  party  neglecting 
to  bring  in  objections  cannot  afterwards  except 
to  the  report,  unless  the  court,  upon  motion, 
iee  reason  to  be  dissatisfied  with  the  re- 
port and  refer  it  to  the  master  for  review, 
with  liberty  to  the  party  to  take  objec- 
tion to  it.  And  in  McMicken  v.  Perin,  59  U. 
8. 18  How.  607  [15:504],  it  was  held  directly 
that  this  court  will  not  review  a  master's  re- 
port upon  objections  taken  here  for  the  first 
time.  In  affirmance  of  this  principle.  Rule  21 
(Sob.  3)  requires  that  "when  the  error  alleged 
is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  shall  state  the  exception  to  the 
report  and  the  action  of  the  court  upon  it"  This 
presupposes  that  the  partipular  exception  relied 
npon  was  taken  in  the  court  below,  and  was 
passed  upon  by  the  court  adversely  to  the  appel- 
lant.  Proper  practice  requires  that  objections  to 
amaster's  report  shall  be  taken  in  that  court,  that 
toy  errors  ducovered  therein  may  be  rectified  by 
the  court  itself,  or  bv  a  reference  to  the  master 
for  a  correction  of  his  report  without  putting 
parties  to  the  delay  and  expense  of  an  appeu 
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to  this  court.  It  would  be  manifestly  unjust 
if  this  court,  after  having  affirmed  the  action 
of  the  court  below  in  every  other  particular, 
should  take  up  an  error  in  a  master's  report, 
which  was  not  called  to  its  attention,  ana  re- 
verse the  case  upon  that  ground,  when,  if 
exception  had  been  duly  taken,  the  error  could 
have  been  at  once  corrected.  There  is  nothing 
in  this  case  to  indicate  that  this  point  was  ever 
made  before  the  master,  nor  is  it  noticed  in  the 
eight  exceptions  taken  to  his  first  report,  which 
was  set  aside  upon  other  grounds,  or,  as 
already  observed,  in  the  exception  to  his  final 
report. 

(5)  For  the  same  reason,  that  no  exceptions 
were  taken  at  all  by  the  plaintiffs  to  the  mas- 
ter's report,  we  must  decline  to  notice  their 
first  two  assignments  of  error  based  upon  the 
inadequacy  of  the  damages  awarded. 

There  is  much  force  in  the  third  assignment, 
that  the  court  erred  in  overruling  plaintiffs' 
motion  to  increase  the  damages,  and  in  reftis- 
ing  to  give  a  decree  for  such  increase.  The 
master  finds  that  for  some  years  before  the 
defendant  began  to  manufacture,  he  was  the 
traveling  sales  agent  of  the  plaintiffs;  that  while 
so  associated  in  the  manufacture  of  carriage 
hardware  and  appliances,  they  established  a 
large  trade  in  certain  parts  of  the  country;  and 
that  during  this  period,  the  defendant,  while 
traveling  for  the  firm,  became  acquainted  with 
their  trade,  and  the  location,  extent  of  pur- 
chase, and  solvency  of  their  customers.  His 
connection  with  the  firm  having  terminated, 
defendant  went  to  Cleveland,  and  in  1882 
opened  a  rival  establishment,  and  beiran  the 
infringement  of  these  patent«i.  Before  that 
time  plaintiffs  were  the  exclusive  manufactur- 
of  these  equalizers,  and  had  equipped  their 
establishment  with  sufficient-  machinery  to 
enable  them  to  supply  the  market;  but  they 
neither  issued  licenses  nor  established  a  royalty 
for  the  manufacture  or  use  of  their  improve- 
ment The  defendant,  knowing  all  their  cus- 
tomers and  plaintiffs'  facilities  for  the  manu- 
facture of  equalizers,  made  serious  inroads 
upon  their  business,  and  sold  almost  exclu- 
sively to  those  who  had  formerly  been  custom- 
ers of  the  plaintifils.  Under  these  circumstan- 
ces, we  should  not  have  disturbed  the  decree 
of  the  court  below,  if  it  had  seen  fit  to  increase 
the  damages;  but  in  view  of  the  fact  that  the 
defendant  carried  on  the  business  apparently 
without  profit  to  himself,  and  that  a  decree 
passed  against  him  for  the  sum  of  $8,480.51 
actual  damages,  we  are  not  inclined  to  reverse 
it  upon  that  ground.  The  allowance  of  an 
increase  of  damages  under  the  statute  is  a  mat- 
ter which  rests  somewhat  in  the  discretion  of 
the  court,  and  we  should  not  be  inclined  to 
disturb  its  findine  upon  this  point  unless  the 
evidence  clearly  demanded  it 

The  decree  qf  the  court  below  i$,  thortfore, 
termed. 
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SuFBBMB  Court  of  trb  United  Statbb. 


PEOPLE    OP    THE    STATE   OP    NEW 
[1T5]         York,  ex  rd,  the  Nbw  Yobk  Elbgtkio 
Lines  Compant,  Flff,  in  Err,^ 

«. 

ROLLIN  M.  SQUIRE,  as  OommissioDer  of 
Public  Works  in  and  for  the  Crrr  and 
County  of  New  Yobk. 

(See  &  G.  Beporter*B  ed.  175-19L> 

JVho  Tork  law  as  to  eleeiriecU  wmpany-4egi^ 
laHve  power — rights  of  electrical  companiee — 
contract  of  New  Tork  electric  company — tm- 
pairment  of  contract— police  power  cf  8tate 
'^14th  AmendmenL 

L  The  New  York  law  of  1885,  authorixinflr  olttoe 
to  appoint  a  Board  of  CommlSBioiierB  of  Bleo- 
trlcal  Subways  and  requiring  any  company  in- 
tending to  operate  electrical  conductors  in  any 
•uch  city  to  obtain  the  approval  by  said  board  of 
the  plan  of  c<  instruction  proposed  by  such  com- 
pany, before  any  conduits  shall  be  constructed 
by  it  for  such  purpose,  and  the  New  York  law  of 
May  29, 1880,  amending  the  first  named  law  are 
applicable  to  the  New  York  Electric  Lines  Com- 
pany in  makinff  its  conduits  for  electrical  con- 
ductors un  >r  ground  in  New  York  City, 
although  said  laws  were  passed  after  the  contract 
between  said  company  and  said  dty,  of  April  lA, 
1888. 

a.  The  rights  obtained  by  the  New  York  Blectrio 
Lines  Company  under  the  ordinance  of  New  York 
City  of  1888,  which  it  accepted  as  the  basis  of  the 
oontract  it  claims  to  have  entered  into  with  the 
dty,  on  April  10, 1888,  were  subject  to  regulation. 
In  their  use,  by  the  highest  legislatlTe  power  in 
the  State  acting  for  the  benefit  of  all  interests 
affected  by  those  rights  and  for  the  benefit  of  the 
public  generally,  so  long  as  the  company^  es- 
sential riflrhts  were  not  impaired  or  invaded. 

a.  The  rights  conferred  by  the  laws  of  New  York 
upon  electrical  companies  are  not  absolute 
rights^  but  the  qualified  right  to  construct  their 
lines  and  operate  them  so  as  not  to  interfere  with 
the  public  easements  or  the  private  rights  of 
prior  grantees. 

4.  Conceding,  but  without  deciding,  that  the  New 
York  Electric  Lines  Company  tiad  a  contract 
with  the  city  of  New  York  for  the  laying  of  its 
wires  and  the  construction  of  its  underground 
electrical  system,  the  terms  of  the  contract,  as 
found  in  the  statutes  and  the  ordinances,  gave 
that  company  only  the  right  to  carry  out  the 
purposes  of  Its  organization  in  a  manner  which 
will  not  interfere  with  other  underground  sys- 
tems and  connections,  such  as  gas,  sewer,  and 
water  systems  already  established  and  in  opera- 
tion, or  with  the  rights  of  the  public  to  use  the 
streets  of  the  dty  for  general  traveL 

i.  The  New  York  laws  of  1886  and  1880,  in  regard  to 
electrical  companies  did  not  Impair  the  contract 
of  the  New  York  Electric  Lines  Company  with 


the  dty  of  New  York 

which  the  oompanj  tberetofbve 

prohibit  ft  from  oonstmcting  Its 

electrioal  system  In 

tract. 

A.  The  New  York  statutes  of  UBS  and  OB^  is  1 
to  electrical  companies 
general  police  powers  of  tbe  State. 

7.  TheNew  York  Aotof  IflSOas  ——"^U^  to 
far  as  it  requires  eleotrio  oompanleB  So  pay 
salaries  of  the  Subway  Commlwlnntii,  Is  Mot  tm 
violation  of  the  14th  AmeiMliiieMt  oCtteH.  fiL 
Constitution. 

[Na  1S5.1 

Argued  March  S,  4,  189t. 
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r  ERROR  to  the  Court  of  Oommoo 
of  the  City  and  County  of  New  York,  t» 
review  a  judgment  of  that  court,  denyiag  a 
writ  of  mandamus  on  behalf  of  the  New  York 
Electric  Lines  Company  to  compel  the  Cob- 
missioDer  of  Public  Worka  of  New  York  Citv 
to  give  it  permission  to  make  excavmtioDS  and 
0]>en  up  the  streets  and  pavemcnu  of  tiie  otjr 
for  the  purpose  of  la^ng  its  wires  and  otte- 
condactora  of  electricity  under  ground,  aod  of 
making  its  underground  electriod  cooBectiaas 
in  accordance  as  claimed  with  Itafrancfaiie  for 
such  purposes  obtained  from  the  dty.  Afrtm^A, 

See  same  case  below,  14  Daly,  154,  IW.  YBFl 
N.  Y.  893. 

The  facta  are  stated  in  the  opinion. 

Mr,  E.  n.  Mjirble.  for  plaintiff  in 

Statutes  will  be  construed  io 
with  the  purpose  for  which  they  i 

XIniied  States  v.  Union  Pae,  H.  Oo.  %i  U.  8 
72  (28: 224);  Chesapeake  A  O,  Canal  O.  v.  Bm- 
timore  AO.  ILOo.  4  Gill  &  J.  152;  Brmtn  t 
Somerville,  8  Md.  444;  Jackson  ▼.  CW&a*,  S 
Cow.  89;  People  ▼.  Utiea  Ins.  Oo.  15  Johns.  99 

Statutes  should  not  be  constnied  to  iadndr 
cases  dot  intended  to  fall  within  them. 

Be  Tieknor^s  EstaU,  13  Mich.  44;  W^rkwmm 
▼.  Campbell.  46  Mo.  805. 

Statutes  will  not  be  construed  to  ad  retroae- 
lively  unless  their  language  imperatively  le^ 
quire  such  construction. 

/Wfo  V.  (/Brien.^U  R.  ▲.  255. Ill  N.  T. 
80;  Totes  v.  Van  Be  Bogert,  55  N.  Y.  535;  /W 
pie  V.  Stvrtecant,  9  N.  Y.  268;  Datis  v.  5<w 
Tork,  14  N.  Y.  506;  Milhau  v,  SAarp,  27  N. 
Y.  611;  I^ew  TorkT.  Second  Af»,  A.  tk  StK. 
Y.  261;  Sixth  Aw.  R  Co.  v.  Kerr,  72  N.  Y. 
830;  Pisople  v.  Cotumbia  Oountw  S^prs,  4S  X. 
Y.  180;  /\wpfe  V.  McCall,  94  N.  Y.  587;  Mm 
Tork  dO.M.  E.  Co.  ▼.  Van  Bom,  57  X.  T 
473;  Murray  v.  Gibs'm,  56  U.  &  15  How.  10 
I  (14:  756);  McEPwen  v.  Den,  65  U.  &  84  Bern. 


j!iOTE.—As  to  what  is  **due  process  (tf  laic,**  see 
noteto  Pearson  v.  YewdsU,  24: 481 

As  to  retrospective  statutes,  when  valid,  see  note  to 
Otoe  County  v.  Baldwin,  28:  SSL 

As  to  16th  Amendment  to  United  States  Oofwtftu- 
tion.  Its  eonstructitm  and  effect,  see  note  to  United 
States  V.  Beese,  28: 668. 

Vested  rights  de/tned;  how  affected  hy  subsetpicnt 
repeal  of  statute,  see  note  to  Fletcher  v.  Peck,  8: 182. 

As  to  police  power  of  states:  instances  of  its  exer- 
ei^e,  see  tiots  to  Barbier  v.  Connolly,  28: 028. 

Af  to  what  laws  are  viid,  as  impairino  <MioatUm 
of  contracts^  see  note  to  Fletcher  v.  Peck, -8: 182. 

As  to  when  new  Statute  of  Limitations  impairs 
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oblioalion  of  contracts,  see  note  to 
Burton,  98: 886. 

As  to  impairing  remedif  impairs 
tract,  see  note  to  Louisiana  v.  New 

As  to  oonetttutiofuiHtv  of  ki«  atterfmg 
impairing  contract,  see  note  to  HartoioiKh 
V.  Woodward,  4: 629. 

As  to  reserved  power  to  otter,  amsmd  « 
charters,  see  note  to  Greenwood  v.  Ualoa 
B.  Co.  26: 06L 

As  to  constitutUmaUty  of  ex  post  fOd 
noCet  to  Oalder  v.  Bull,  1:  61%  and  to 
Crowninshield,  4: 6a. 
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M3.  244  (16:  672);  Earf)ey  ▼.  Tyler,  69  (7.  8.  8 
Wall  847  (17:  875);  Sohn  ▼.  Water9itn,  84  U. 
3.  17  Wall.  699  (21:  738);  Twenty  Per  Cent 
C<uw.  87  U.  8.  20  WaU.  187  (22: 841). 

The  court  erred  io  boldiDg  that  the  acts  of 
the  Legislature  of  New  York  of  1885  and  1886, 
iid  DOt  impair  the  coDtract  made  between  the 
litjr  of  New  York  and  the  relator,  if  said  acts 
ire  applicable  thereto.  8tatutes  im posing  con* 
litions  not  expressed  in  a  contract  impair  its 
[>bligation. 

JfannOfal  it  St,  J,  R.  Co,  ▼.  Smith,  76  U.  8. 
}  Wall.  95  (19: 599);  Schulenberg  v.  ffairiman; 
»  U.  8.  21  WalL  60  (22: 554);  Leavenworth,  L, 
^O.ELOo.  ▼.  United  States,  92  U.  8.  783  (28: 
SS4). 

Abolishini;  an  existing  remedy  for  the  en- 
rnrct'ment  of  a  contract,  without  substituting 
10  equivalent  remedy  therefor,  impairs  the 
contract. 

r^T>le  ▼.  (XBrien,  2  L.  R  A.  255,  111  N.  Y. 
30,  81:  People  ▼.  Sturtemnt,  9  N.  Y.  268;  Mil 
haa  V.  Sharp,  27  N.  Y.  61;  Brooklyn  Cent,  R, 
Co.  Y,  Brooklyn  City  R,  Co,  82  Barb.  864; 
Louisiana  ▼.  PiUbvry,  105  U.  8.  278  (2*5: 1090); 
Qunn  ▼.  Harry, ^JJ,  8.  15  Wall.  610(21: 212); 
Louisiana  y,  PoHee  Jury  oJ St,  Martin's  Parish, 
HID.  a  718^28:574);  United  States  y.  Quiney, 
71  U.  a  4  Wall.  585  (18: 403);  Oreen  v.  Biddfe, 
21  U.  a  *^  Wheat  1  (5: 547);  Chicago,  M.  <t  St, 
P.  H  Co,  7.  Minnesota,  134  U.  8.  418  (83: 970); 
Louisiana  v,  Aew  Orleans,  102  U.  8.  203  (26: 
132). 

The  conn  erred  In  holding  that  the  acts  of 
tbe  btate  of  New  York  of  1H85  and  1886.  are 
▼slid,  as  applied  to  the  relator's  contract  and 
franchise,  beo^nse  said  acts  provide  for  the 
taking  away  of  the  relator's  ri/zrhts  under  its 
fninrbise  without  due  process  of  law. 

Chieaoo,  M.  dt  St,  P.  R.  Co.  v.  Minnesota, 
134  U.  8.  418  (83: 970);  Rees  v.  Watertown,  86 
U.  8  19  Wall.  107  (22: 72);  ^'esterv/li  v.  Oregg, 
13  N.  Y.  202;  People  ▼.  Msex  County  Suprs,  70 
N.Y.229. 

Tbe  court  erred  in  holding  that  the  acts  of 
1895  and  1«86  are  proper  police  regula'ions, 
tod  were  passed  in  the  due  exercise  of  the 
police  power  of  the  State.  Statutes  passed  as 
police  regulations  must  not  impair  contracts. 

Sfto  Orleans  Gas  Lifjht  Co.  v.  Jjouisiffna 
Light  dtH,  P,A  Mfg,  Co.  115  U.  8.  650  (29: 
516);  Bridge  Proprutors  y,  hohoken  Land  dt 
Lap.  Co.  68  U.  8.  1  Wall.  IIG  (17:  571);  Chen 
ango  Bri'tge  Co,  ▼.  Binghamton  Bridge  Co,  70 
U.a  8  Wall.  51  (18:  137);  West  Riter  Bridge 
Co.  V.  Dix,  47  U.  a  6  How.  531  (12:  544); 
Horgan's  L.  dT,RA  S.  SS.  Co,  v.  Louisiana, 
11811.  a  455  (30:  237);  Wynehamer  v.  People, 
18  N.  Y.  378;  Re  Jacobs,  98  N.  Y.  99. 

Statutes  pajised  under  tbe  police  power  of  a 
State  cannot  take  away  vested  rights. 

FUteher  v.  Peck,  JO  U.  8.  6  Crancb,  87  (3: 
162 ;  Terrett  v.  Taylor,  13  U.  8.  9  Crancb.  43 
<3.650);  PavDlett  y,  Clarl,  18  U.  8.  9  Crancb, 
2»2  (U:  785);  R%ce  v.  Minnesota  db  N,  W.  R,  Co, 
W  U.  a  1  Black,  858(17: 147);  People  v,  Piatt, 
n  Johns.  195;  Re  Jacdbn,  98  N.  Y.  99;  Wyne- 
f^mer  v.  Pople,  18  N.  Y.  378;  People  v.  Otis, 
W  N.  Y.  48 

Messrs,  David  J.  Dean  and  James  ffiU- 
nouse,  for  defendant  in  error: 

The  Subway  Act  of  1885  violates  neither  the 
provision  of  Section  1  of  the  5th  Amendment 

M'.  U.  8. 


to  the  Constitution  of  tbe  United  States  in  these- 
words:  "No  person  shall  be  deprived  of  prop>> 
erty  without  due  process  of  law,"  nor  the  pro- 
vision of  section  1  of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  in  these 
words:  "Nor  shall  any  State  deprive  any  peiw 
son  of  property  without  due  process  of  law." 

Barron  v.  Baltimore,  82  U.  8.  7  Pet  248  (8: 
672);  Spies  y,  lUinois,  123  U.  U.  131  (81:  80); 
225  Sawyer,  124  U.  8.  200  (81:402);  EiUnhecker 
Y,  Plymouth  County,  184  U.  8.  31  (83:  801); 
Presser  v.  lUinois,  116  U.  8.  252  (29:  615);. 
Richmond,  F,  dbP.R.  Co,  v.  Richmond,  96  U. 
8.  521  (24:  784);  Missouri  Pac,  R,  Co,  v.  Mao^ 
key,  127  U.  8.  205  (82: 107);  Minneapolfe  dt  St. 
L,  R,  Co.  V.  Herriek,  127  U.  8.  210  (32:  109); 
Railroad  Commission  Cases,  116  U.  8.  307 
(29: 636);  Georgia,  R,  db  Bkg,  Co,  Y,  Smith,  l» 
U.  8.  174,  183  (82:  377);  Baldwin  v.  L(misvill& 
dkN,  R.  Co.  7  L.  R.  A.  266,  85  Ala.  619;  Bch 
gar  y.  Reclamation  Dist,  No.  8,  111  U.  8.  701 
(2S;  568);  Wurts  ▼.  Eoagland,  114  U.  8.  606- 
(29:  229)  Kentucky  Railroad  Tax  Cases,  115  U. 
8.  821  (2«l:  414);  Pahner  v.  McMaJton,  183  U. 
8.  660  (33:  772);  WaUUm  v.  Neein,  128  U.  8. 
578  (32:  544);  Davidson  y.  New  Orleans,  96  U. 
8.  97  (24:  616);  Keokuk  N.  L.  Packet  Co,  ▼. 
Keokuk,  95  U.  8.  89  (24:  881). 

The  14th  Amendment  of  the  Federal  Consti- 
tution does  not  interfere  in  any  respect  with* 
the  police  power  of  the  State. 

Barbier  y,  Connolly,  113  U.  8.  27  (28:  923);. 
Mugler  y.  Kansas,  128  U.  8.  628  (81:  205);. 
Powell  Y,  P^nsyhnnia,  127  U.  8.  678  •82:253);. 
Walker  y.  Pennsylvania,  127  U.  S.  699  (32t 
261);  Minneapolis  dtSt.  L.  R,  Co,  y,  Beckwith, 
129  U.  8.  26  (32:  585);  Bell's  Gap  R.  Co,  y. 
Pennsylvania,  184  U.  8.  282, 288(83:  892, 895)^ 
Bartemeyer  ▼.  Iowa,  85  U.  8. 18  Wall.  129(21: 
929):  Butchers  U.  S.  H.  dt  L,  S,  L,  Co  v.  Cres- 
cent City,  L,  S,  L.  db  &  H.  Co.  Ill  U.  8.  746i 
(28:  585);  Patterson  y.  Kentucky,  97  U.  8.  501 
(24:  1116). 

The  Subway  Act  of  1885  does  not  violate  tbe^ 
provision  of  Section  10  of  Article  1  of  tbe  Con- 
stitution of  the  United  States,  in  these  wordsr. 
**No  State  shall  pass  any  law  impairing  the  oIk 
ligation  of  contracts." 

IjOuistUle  Gas  Co,  v.  Citizens  Gas  Light  Co, 
115  U.  a  683  (29:  510). 

A  license  is  not  a  contract 

Metropolitan  Board  of  Excise  y.  Barrie.  84- 
N.  Y.  667;  Calder  y,  Kurhy,  5  Gray,  597^ 
Com.  Y.  Brennan,  108  Mass.  70,  71;  Com.  v. 
Kinley,  183  Mass.  578,  579;  StaU  v.  Holmes^ 
38  N.  H.  225. 

The  office  of  a  proviso  shows  that  the  rela- 
tor may  receive  only  what  is  covered  by  the* 
proviso'. 

Minis  V.  United  States,  40  U.  8.  15  Pet.  428- 
(10:  791). 

Tbe  acts  under  which  the  relator  was  incor- 
porated did  not  operate  as  a  grant  to  it  of  a- 
franchise  to  use  the  streets. 

American  Rapid  Teleg.  Co,  v.  Eess,  125  N.  Y. 
641;  People  Y,  Dolan,  12  L.  R  A.  251. 126  N. 
Y.  176;  Stone  v.  Mississippi,  101  U.  8.  814  (25 1 
1079;  Wiseman  v.  Lucksinger,  84  N.  Y.  31-,. 
Cronkhite  v.  Cronkhite,  94  N.  Y.  828;  Eeker- 
son  Y.  Crippen,  1  L.  R.  A.  487,  llO  N.  Y.  585. 

Whenever  privileges  are  granted  to  a  corpo- 
ration, nothing  passes  but  what  is  granted  in 
clear  and  «xpficit  terms. 
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OrMon  B.  A  Nav.  Co,  ▼.  Oregonian  R,  Co, 
180  U.  8. 1  (83:  887);  8t,  CUUr  County  Tump. 
Co,  ▼.  mnoi9,  96  a.  8.  68  (24:  651);  auin  y. 
BienvOU  W.  8,  Co.  141  U.  8.  67  (85:  622); 
Thonuu  ▼.  West  Jereey  B.  Co,  101  U.  S.  71  (25: 
950);  PmnsylfXinia  R.  Co,  ▼.  8t,  Lou%$,  A.  db 
T,  H,  R  Co.  118  U.  8.  290  (80:  88);  Lehigh 
Water  Co,  y,  Baeton,  121  U.  8.  888-891  (80: 
1059,  1060);  Georgia  R.  A  Bkg,  Co,  v.  Smith, 
128  U.  8. 174  (82:  877);  Wh£eliMd  B,  Bridge 
Co,  V.  Wheeling  Bridge  Co,  188  tJ.  8.  287  (84: 
967);  Charlee  Riter  Bridge  Co,  v.  Warren  Bridge, 
56  U.  8.  11  Pet.  420  (9:  778);  Syraeuee  Water 
Co.  V.  Syraeuee,  5  L.  R.  A.  546, 116  N.  Y. 
167. 

As  the  Legislature  of  the  State  of  New  York 
lias  the  power  to  deprive  the  corporatioD  of  its 
franchise,  it  may  enlarj^e  or  limit  its  power, 
and  it  may  increase  or  limit  its  hurdens. 

Jl^eufTorky.  Twenty-Third  St.  R,  Co,  118  N. 
Y.  311;  Tomlineony.  Jemip,  82  U.  8. 15  Wall. 
454.  459  (21:  204,  206);  Miler  v.  StaU,  82  U. 
S.  15  Wall.  478  (21:  98);  Eolyoke  W,  P.  Co,  v. 
J4fman,  82  U.  8.  15  Wall.  500  (21:  188);  Shields 
T.  Ohio,  95  U.  S.  819  (24:  857);  Greenwood  v. 
Union  Freight  R  Co.  105  U.  8.  18  (26:  961); 
Pennsylvania  R.  Co.  ▼.  Miller,  182  U.  8.  75  (33: 
^7);  ^Sioux  City  St.  R.  Co,  ▼.  Sioux  City,  188 
U.  8. 98  (84: 898);  Chirago  L,  Ins.  Co.  v.  Needles, 
118  U.  8.  574,  580  (28:  1084,  10!i7). 

The  coostitutiooal  prohibition  upon  state 
laws  impairing  the  obligation  of  contracts  does 
not  restrict  the  power  of  the  State  to  exercise 
its  police  power  so  as  {to  protect  the  public 
iiealth,  the  public  morals,  or  the  public  safety. 

New  OrUans  Oas  Co,  ▼.  Louisiana  Light  Co, 
115  U.  8.  650  (29:  516);  Stone  v.  Mississippi. 
101 U.  8.  816  (25: 1079):  Butehm  U.  S.  U.  db 
L,  S,  L,  Co,  ▼.  Crescent  City  L,  S,  L,  db  8,  H, 
€o.  Ill  U.  S.  746  (28:  685);  Boston  Beer  Co,  ▼. 
MassaehuseUs,  97  U.  8.  25  (24:  989);  Salem  ▼. 
Maynes,  128  Mass.  872;  American  Rapid  Tdeg, 
Co.  ▼.  Bees,  125  N.  Y.  641;  Kidd  v.  Pea/rson, 
128  U.  8.  1  (82:  846);  Rs  Deering,  98  N.  Y. 
361. 

Mr,  JusHee  Lanutr  delivered  the  opinion  of 
tk3  court: 

This  was  an  application  for  a  writ  of  man- 
damus on  behalf  of  the  New  York  Electric 
Lines  Company,  a  New  York  corporation,  to 
compel  the  commissioner  of  public  works  of 
New  York  City  to  give  it  written  permission 
to  make  excavations  and  open  up  the  streets 
and  pavements  of  the  city  for  the  purpose  of 
laying  its  wires  and  other  conductors  of  elec- 
tricity underground,  and  of  making  its  under- 
ground electrical  connections,  in  accordance, 
ft  was  claimed,  with  its  franchise  for  such  pur- 
poses theretofore  obtained  from  the  city. 

The  application  was  presented  to  the  court 
of  common  pleas  for  the  city  and  county  of 
New  York,  at  a  special  term,  and  was  denied| 
on  the  ground  that  the  relator  had  not  obtainea 
the  approval  of  the  commissioners  of  electrical 
subways  for  that  city  and  county,  of  the 
plans  and  specifications  proposed  by  it  for 
;ue  construction  of  its  underground  electrical 
system.  Upon  appeal  to  the  court  in  general 
term  the  order  denying  the  application  was  af- 
firmed, (14  Daly,  154,  166),  and  the  relator 
thereupon  appealed  to  the  Court  of  Appeals  of 
the  State,  which  affirmed  the  judgment  below. 
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107  N.  Y.  593.    The  reeord  having 
mitted  to  the  court  of  commoo  p)eai» 
judgment  of  the  Court  of  Appeals  having 
there  entered,  as  its  judgment,  this  writ  o€  er- 
ror was  sued  out 

The  case  as  presented  by  the  petitioo  far 
mandamus  and  its  accompanying  exhihitt  is 
substantially  this:  The  relator  was  iDoorpo^ 
rated  on  the  14th  of  October,  1882.  nader  the 
general  tel^raph  law  of  A^  12,  1S48,  (ckap 
265,  Laws  of  1848),  and  the  varioas  acU 
amendatory  thereof  and  supplementary  tbento, 
"for  the  purpose,"  as  stated  in  its  certificsic  of 
incorporation, '*of  owning,  coostructinf,  imbuc, 
maintaining,  and  leasing  lines  oi  xtkg^Muk 
wires  or  other  electric  conducton  for  trie- 
graphic  and  telephonic  commonicatioii,  aai 
for  electric  illumination,  to  be  placed  oader 
the  pavements  of  the  streets,  aveooea.  and  pub 
lie  highways  of  the  cities  of  New  York  aad 
Brooklyn,  in  the  State  of  New  York,  and  mder 
the  sidewalks  of  the  streets  and  avenues  of  the 
said  cities,  and  upon,  over,  or  under  prtvaic 
lands  in  the  said  cities,  within  blocks  of  bnild- 
iogs  erected  or  to  be  erected  therein,  aad  for 
the  purpose  of  owning  franchises  for  lajii^ 
and  operating  the  said  lines  of  dectriccoa* 
doctors,  and  the  purchasinsr,  ownisg,  mad 
disposing  of  such  real  estate  within  t£e  mad 
cities,  and  such  personal  property  as  may  trom 
time  to  time  be  necessary  and  convenient  to  the 
building,  using,  maintaining,  aod  leasing  the 
said  lines  of  electric  conductora.** 

By  section  5  of  the  original  Act  of  1818,  lefe^ 
graph  companies  were  authorized  to  oooatroci 
their  lines  "along  and  upon  any  of  the  pabtk 
roads  and  highways,  or  across  any  of  the  wmicn 
within  the  limits  of  the  State,**  '^prvnJei  tiU 
same  shall  not  be  so  conetructed  a*  $o  m  »>■■** 
the  public  uee  of  said  roads  or  kigkmmys,  or  i*- 
junousUf  interrupt  tke  navigati^m  if  smd 
waters.*^ 

By  section  2  of  the  amendatory  Act  of  Joar 
29,  1858,  (chap.  471),  the  privikfewaseztoad- 
ed  to  such  companies  of  erecting  or  cxjiwtfmt- 
ing  their  lines  '*upon,  over,  or  under  aiy  of 
the  public  roads,  streets,  and  higfawayi,  tad 
through,  across,  or  under  any  of  the  waters" 
of  the  State,  subject  to  the  aame  lenikiwa* 
contained  in  the  Act  of  1848. 

By  section  1  of  the  Act  of  Juse  10,  Ittl. 
(chap.  488),  ameodaioiy  of  the  precediaf  acs 
on  this  subject,  it  was  provided  as  foDovr 
"1.  Any  company  or  compaalea  maaaii^ 
and  incorporated  under  the  nwa  of  oSm  Bum 
for  the  purpose  of  owning,  coostmctivg, 
and  mdntaining  a  line  or  linea  of  riectik 
graph  within  this  State,  or  partly  wIlUi 
partly  beyond  the  limiu  of  thia  Stale,  an  f 
by  authorized,  from  time  to  tioie,  to 
and  lav  lines  of  electrical  coodocton 
ground  in  any  dtv,  village,  or  towo  withistkr 
limito  of  this  State,  sul^  t&aUtkt 
of  law  in  reference  toeuek  ^otmpmmim 
sistent  with  this  Act:  iVvrtdW,tbat 
pany  shall,  before  lajring  Mnjwadb  liocia  s*t 
city,  village,  or  town  of  this  State,  tm  ohWi 
from  the  common  ooundl  of  citiea,  the  ttwmm 
of  villages,  or  the  commissiooerB  of  hif^«^ 
of  towns  permission  to  use  the  stierti  wiAm 
such  city,  village,  or  town  for  tiia  p«P**" 
herein  set  forth/*  _ 

The  foregoing  embraces  ^e  ■Mirrisl  p«* 
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rf  tbe  stttnte  law  of  New  York  relating  totel- 
ignph  compuDies,  in  force  when  the  relator 
ras  organized. 
Witfin  a  few  months  after  tbe  relator  wai 
Incorporated,  to  wit,  April  10,  1^3,  the  board 
rf  aldermen  of  the  dty  of  New  York  adopted 
tsohitions  giving  to  the  relator  permission  to 
ay  its  wires  anderground  through  the  city,  in 
iccordance  with  certain  restrictions  and  upon 
nnditions  particularly  specified.  The  mat  erial 
portions  of  ttieae  resolutions  were  as  follows: 
**Be$olved^  That  permission  be  and  hereby  is 
panted  to  the  New  York  Electric  Lines  Com- 
ittDY  to  lay  wires  or  other  conductors  of  elec- 
Tiefty  in  and  through  the  streets,  avenues, 
ind  highways  of  New  York  City,  and  to  make 
x>DDection8  of  such  wires  or  conductors  under- 
ground  by  means  of  the  necessary  vaults,  test 
boxes,  and  distributing  conduits,  and  thence 
ibove  ground,  with  points  of  electric  fllumi- 
Q&tion  or  of  telegraphic  or  telephonic  signal. 
in  accordance  with  the  provisions  of  an  'ordi* 
Dance  to  re^nlate  the  laying  of  subterranean 
telegraph  wires  and  electric  conductors  in  the 
streets  of  tbe  city,'  passed  by  tbe  common  coun- 
cil and  approvea  by  the  mayor,  December  14. 
1878,  pronded,  however,  and  it  is  hereby  or- 
dained and 

**Be$ol9ed,  That  whenever  the  said  New 
Tork  Electric  Line^  Company,  in  tbe  progress 
of  laying  its  lines  of  electric  conductors,  shall 
be  prevented  or  obstructed  from  placing  its 
wires  in  tbe  spaces  which  may  have  been  gen- 
erally selected  under  tbe  ordinance,  passed  and 
approved  as  aforesaid,  by  manholes  of  sewer, 
giu,  tteam,  or  water  mains,  or  other  under- 
eround  or  pavement  impediments,  now  and 
heretofore  existing,  then,  and  in  such  cases, 
tbe  said  company  may,  under  the  privileges 
iierebv  granted,  vary  tbe  space  selected,  by 
idopong,  appropriating,  aud  using,  eauivalent 
tnd  nearest  practicable  spaces  as  mav  be  found 
oecessaiy;  tmdproouUd  further,  and  it  ishere^ 
by  farther 

' 'Beeolted  and  ordained.  That  the  connection 
▼tolts,  or  test  boxes  aforementioned,  may  be 
extended  onderground  not  more  than  four  feet 
iodepih  or  two  feet  in  any  lateral  direction  be- 
Tond  the  limited  spaces  contemplated  for  the 
noes  of  wires,  in  the  ordinance  passed  and  ap- 
proved as  aforesaid,  and  may  oe  fitted  with 
coTers  or  other  means  of  access,  at  the  level  of 
the  pavements  of  the  several  streets  and 
aYeDues.* 

Then  follow  nveral  paragraphs  of  the  ordi* 
Dsooe  relating  to  the  compensation  to  be  paid 
by  the  relator  for  the  franchise  thus  given  to  it. 

Tbe  ordinance  of  December  14,18'^.  referred 
to  hi  the  first  paragraph  of  that  of  1888,  as 
regulating  the  conditions  and  limitations  upon 
which  the  franchise  was  granted,  was  as  fol- 
lows: 

*'No  telegraph  line  or  electric  conductor 
^&tt  be  laid  under  the  streets  of  this  city  at 
mch  depth  from  the  surface  that  the  necessary 
excaration  incident  to  laying  or  repairing  the 
tame  shall  expose  or  endanger  any  water  or 
^  pipes,  sewers,  or  drains,  or  any  parts 
thereof. 

*'Sach  wires  or  conductors  shall  In  no  case 
he  placed  at  a  greater  distance  from  the  curb- 
^ne  separating  sidewalks  from  carriage-way 
^han  four  feet,  except  in  crossing  streets  run- 
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ning  transverse  to  the  direction  of  said  lines, 
when  such  crossing  shall  be  made  in  the  short- 
est straight  line  or  in  making  necessary  con- 
nections with  bnildines  and  stations. 

<*The  method  employed  in  laying  said  con> 
ductors  shall  be  such  that  it  will  at  no  time  be 
necessary  to  remove  so  much  of  the  pavement, 
or  to  make  such  excavation  as  to  materially 
impede  trafflc  or  passage  upon  sidewalks  or  streets 
during  operation  of  laying  or  repairing  said 
conductors^  except  when  in  crossing  streets 
transversely,  where  it  shall  be  permitted  to  le- 
move  the  paving  stone  for  a  width  not  exceed- 
ing two  feet,  and  in  the  nearest  straight  line 
from  comer  to  comer.  In  no  case  durioi;  the 
general  hours  of  passage  and  traffic  shall  pas- 
sage be  interrupted  thereby  for  a  longer  period 
than  one  hour. 

"  The  work  of  removal  and  replacement  of 
the  pavements  in  any  and  all  of  the  streets, 
avenues,  highways,  and  public  places  in  and 
through  which  the  wires  of  any  telegraph  com- 
pany shall  be  laid  shall  be  subject  to  tbe  con- 
trol and  supervision  of  the  comraissioner  of 
public  works.  Excavations  in  any  and  all  of 
tbe  unopened  streets,  avenues,  highways,  or 
public  places  shall  also  be  subject  to  like  con- 
trol and  supervision. 

'^Tbe  space  selected  for  placing  said  wires, 
in  every  case  being  limited  as  to  cUrection  and 
general  position  by  the  foregoing  provisions, 
shall  not  exceed  two  fe6t  in  width  by  two  feet 
in  depth. 

*'  Grantees  under  this  ordinance  shall  be  re- 
ouired  within  six  months  after  such  permission 
snail  be  ^nted  to  file  with  the  county  clerk 
maps,  diagrams,  and  tabular  statements,  in- 
cluding the  amount  and  position  of  the  spaces 
propo^  to  be  occupied  by  them,  and  their 
rights  and  privileges  under  this  ordinance  shall 
be  confined  to  the  spaces,  positions,  and  locali- 
ties as  indicated  by  said  maps,  diagrams,  and 
statements."  <p 

On  the  16th  of  April,  1888,  the  relator  ac- 
cepted the  franchises  granted  to  it  by  tbe  reso- 
lutions of  the  10th  of  that  month,  and  on  the 
18th  of  May  of  tbe  same  year,  it  filed  in  tbe 
office  of  the  clerk  of  the  county  i>^  New  York 
a  map,  diagram,  and  tabular  statement,  indi- 
cating the  amount  and  position  and  localities 
of  the  spaces  it  proposed  to  occupy  in  and  un- 
der the  streets  and  other  land  in  the  city  and 
county  of  New  York.  The  petition  avers  that 
the  relator  immediately  thereafter  proceeded 
to  make  ready  its  material  and  plant  for  the 
construction  of  its  electrical  conductors  and 
underground  lines  in  the  city,  and  began  to  de- 
velop and  elaborate  its  mechanical  construc- 
tions for  the  same,  and  to  make  ready  the  ma- 
chinery, appliances,  and  implements  for  its 
works,  in  pursuance  of  the  objects  of  its  in- 
corporation, and  at  mat  expense;  that  since 
then  it  had  purchasea  and  partly  paid  for  and 
become  obligated  to  pay  the  sum  of  $50,000 
and  upwards  for  property  essential  to  tbe  exe- 
cution of  its  rights,  under  the  aforesaid  laws 
and  ordinances;  and  that  more  than  8,000  shares 
of  its  capital  stock,  of  the  par  value  of  $100, 
had  been  issued  by  it  and  sold  to  persons  who 
had  relied  upon  its  said  franchise. 

It  seems,  however,  that  notwithstanding  the 
acts  done  by  the  relator,  as  above  averr^,  it 
took  no  steps  towards  opening  up  the  streets 
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and  ayeniies  of  the  city  for  the  purpose  of  lay- 
ing its  wires  and  other  electrical  coDnectioos 
andergrouDd,  until  on  or  about  July  21,  1886, 
when  it  made  an  application  to  tbe  commis- 
sioner of  public  wor&  for  a  permit  to  be  al- 
lowed to  make  tbe  necessary  excayations,  etc.» 
for  such  purpose,  which  application  was  de- 
nied by  the  commissioner  on  the  2dd  of  the 
following  month.  This  denial,  as  already 
stated,  was  made  because  the  relator  bad  not 
obtained  tbe  approval  of  tbe  board  of  commis 
sioners  of  electrical  subways,  created  by  the 
Act  >i  tbe  New  York  Legislature,  approved 
[181]  June  18, 1886  (chap.  499),  of  the  plans  and  con- 
struction propose*i  by  the  relator. 

As  this  Act  of  the  Legislature  has  a  very  im- 
portant, bearing  upon  the  material  questions  in 
this  case,  it  will  be  necessary  to  refer  more 
particularly  to  it.  Its  first  section  authorized 
and  directed  the  mayor,  comptroller,  and  com- 
missioner of  public  works  of  cities  having  more 
than  one  million  population  to  appoint  three 
disinterested  persons,  residents  of  tbe  city  for 
which  they  should  be  appointed,  to  be  a  Board 
of  Commissioners  of  Electrical  Subways.  By 
its  second  section  it  was  made  the  duty  of  such 
board  to  cause  all  electrical  wires  and  other 
conductors  of  electricity  to  be  removed  from 
the  surface  and  placed  underground  wherever 
practicable,  and  to  require  all  electrical  com- 
panies operating  or  intending  to  operate  elec- 
trical conductors  in  any  street,  avenue,  or  high- 
way of  the  city  to  transact  their  business  by 
means  of  underground  conductors  wherever 

{)racticable.    Its  third  section  provided  as  fol- 
ows: 

"  Sec.  8.  When  any  company,  operating  or 
intending  to  operate^  electrical  conductors  in 
any  such  city  shall  desire  or  be  required  to 
place  its  conductors,  or  any  of  them,  under- 

f  round  in  any  of  the  streets,  avenues,  or  other 
ighways  of  such  city,  and  for  that  purpose  to 
remove  the  same  from  the  surface  thereof,  and 
shall  have  been  duly  authorized  to  do  so,  it 
shall  be  obligatory  upon  such  company  to  file 
with  said  board  of  commissioners  a  map  or 
maps,  made  to  scale,  showing  the  streets  or 
avenues  or  other  highways  which  are  desired 
to  be  used  for  such  purpose,  and  giving  the 
general  location,  dimension,  and  course  of  the 
underground  conduits  desired  to  be  constructed. 
Before  any  such  conduits  shall  be  constructed  it 
shall  be  necessary  to  obtain  the  approval  by  said 
board  of  said  plan  of  construction  so  proposed 
by  such  company;  and  said  board  has  and 
shall  have  power  to  require  that  the  work  of 
removal  and  of  constructing  every  such  system 
of  underground  conductors  shall  be  done  ac- 
cording to  such  plan  so  approved,  subiect  at  all 
times  to  such  modification  as  shall  from  time 
to  time  by  the  board  be  made,  and  subject  also 
to  the  rules  and  regulations,  not  inconsistent 
[182]  herewith,  prescribed  or  to  be  prescribed  by  the 
local  authorities  having  control  of  such  streets, 
avenues,  or  other  highways  of  such  city." 

Various  other  duties  were  devolved  upon  this 
board  by  the  subsequent  sections  of  the  Act, 
but  they  need  not  be  referred  to  in  thisconnec 
tion.  This  Act  of  1885  was  amended  in  cer- 
tain particulars,  also  not  material  to  the  ques- 
tions involved  in  this  case,  by  the  Act  of  May 
29,  1886  (chap.  508).  Tbe  only  other  section 
of  the  statute  necessary  to  be  mentioned  is  sec- 
tion 7,  which,  as  amended,  is  as  follows: 
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"  The  amount  of  such 
[of  the  board  of  subway  commiaiioacnj" 
m  such  proportion  as  Is  pracribed  ia 
eight  of  this  Act.  be  by  the  oomptcoUer  i 
upon  and  collected  from  tbe  aeyeral 
operating  electrical  condocton  inanj 
of  tbe  State  which,  under  the  proyfaMy 
Act,  are  or  shall  be  required  to  place  and  o. 
ate  any  of  their  conductors  onaericiooad,  mad 
shall  be  paid  into  the  treasury  of  tbe  Stale,  sa 
such  installments  as  the  comptroller  riL&ll  ra> 
quire." 

After  tbe  refusal  of  tbe  commisBiooer  of  pub- 
lic works  to  issue  the  permit  above  mentkmed, 
tbe  relator  applied  to  tbe  comaion  pleas  oowt 
for  a  peremptory  mandamus  to  coinpel  biin  to 
issue  It,  with  tbe  result  as  stated  In  Uie  ope*- 
in^  paragraphs  of  this  opinion. 

In  the  I<^ew  York  courts  it  was  conleoded  hf 
the  relator  (1)  that  the  aforesaid  acts  of  tbe 
Legislature  "of  that  State  paaeed  In  1885  wut 
1886  were  not  applicable  to  it  becanae  pa»rd 
subsequently  to  the  date  of  tbe  allied  cocuract 
between  it  and  the  dt^  of  April  16, 1883:  iti 
that  if  they  were  apphcable  to  H,  tbey  wert 
violative  of  the  constitution  of  tbe  State  of  New 
York,  for  several  reasons  stated;  and  (3)  tbai  if 
applicable,  they  also  violated  tbe  Cooadtutina 
of  the  United  States  in  certain  particalsa 
specified.  All  of  the  points  made  by  tbe  nna- 
tor  were  decided  adversely  to  it  in  tke  siaia 
courts. 

In  this  court,  necessarily,  tbe  oootentioii  that 
the  acts  in  question  are  vlolaiiye  of  tbe  coimc 
tution  of  (he  State  is  not  raised,  as  we  wooU 
have  no  jurisdiction  to  consider  socb  qnrsrinas 
The  contention  here  on  ttie  part  of  the  reislor. 
as  gathered  from  the  assignment  of  enon,  wmj 
be  thus  stated: 

(1)  Tbe  acts  of  1885  and  1886  are  doc  afrt- 
cable  to  tbe  relator,  for  the  reason  mged  b^on 
the  courts  of  the  State;  and 

(2)  If  they  be  held  to  apply  to  tbe  relator  tber 
are  violative  of  the  Constitution  of  tbe  Ual*«a 
States  in  two  particulars:  (a)  Tbey  deprive  tbs 
relator  of  its  property  without  doe  piocew  of 
law;  and  (b)  they  impair  the  obligation  of  tkr 
con  tract  made  between  tbe  relator  and  tbe  dty 
on  the  16th  of  April,  1888,  tbe  date  of  tbe  ac- 
ceptance by  it  of  the  pioyisions  of  tbedtv  or 
dinance  of  the  lOlh  of  that  montb.  All  tas 
other  points  raised  may  be  arranged  nadsr  oor 
or  the  other  of  the  above  beads. 

It  will  be  con  venient  to  consider  tbe  jwsrtnai 
involved  in  this  case  in  somewbat  tbe  abovt 
order.  In  no  sense  of  tbe  term  do  w%  tUak  ft 
can  be  safely  averred  that  tbe  acta  of  188S  aa4 
1886  are  not  applicable  to  tbe  rdator.  TIs 
language  of  both  of  these  acts  cleariy  pcecladw 
sue  )\  a  construction.  It  is  declared  m  tbe  tbM 
section  above  quoted  that  *'  «ay  ootapaaT 
operating  or  intending  to  operaU  eWdrkil 
conductors "  in  the  aty  shall  be  obttcrd  ta 
file  with  the  board  of  subway  commr«iai- 
era  a  "map  or  maps,  made  to  scale," ibo« 
ing  the  proposed  plan  of  construdioB  of 
its  underground  electrical  system:  aod  ibaD 
also  be  oblige^  *'to  otttain  tbe  approval  W 
said  board  of  said  plan  of  coostnccioe  m 
proposed"  before  any  nnderj^rouod  ooadiitt 
shall  be  constructed.  Tbe  board  k  foriM 
given  the  power  to  compel  tbe  oonstroctioa  d 
the  electrical  system  in  accordance  with  U9 
plans  approved  by  it,  and  to  modify,  fmo  tiw 
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0  time,  those  plans,  if  the  pablic  interests 
bould  require  it  This  language  is  plain  and 
DamUguoas,  and  is  broad  enough  to  include 
ny  and  every  electrical  company,  irres^ctive 
f  the  date  of  its  incorporation,  operating  or 
esiring  to  operate,  either  directly  or  indirectly, 
ny  lines  of  wire  for  telegraphic,  telephonic, 
r  iHomiDadn^  purposes  within  the  cities  to 
rbicb  it  is  applicable,  the  dty  of  New  York 
onfessedly  being  the  onlv  one  affected. 
Neither  can  it  be  said  that  the  acts  of  1885 
nd  1886  haTe  a  retroactive  effect,  at  least  so 
tr  as  the  relator  is  concerned,  since  whatever 
iehts  it  obtained  under  the  ordinance  of  1888, 
mich  it  accepted  as  the  basis  of  the  contract 
i  claims  to  have  entered  into,  were  expressly 
abject  to  r^ulation;  in  their  use,  by  the  high- 
st  legislative  power  in  the  State  acting  for  the 
teneflt  of  all  interests  affected  by  those  rights 
ind  for  the  benefit  of  the  public  ^nerally,  so 
OQg  as  the  relator's  essential  rights  were  not 
mpaired  or  invaded.  Ifeto  Orleans  Oaa  Light 
:o.  V.  /j?uinana  L,  d  ff.  P.  d  Mfg.  Co,  115  U. 
).  650  [29:  5161;  Siein  v.  Bienville  Water  Sup- 
rfy  Co.  141  U.  8.  67  p>:  622]. 

In  order  to  determine  whether  the  relator's 
ssential  rights  have  been  invaded,  or  the  con- 
Tsct  which  it  claims  to  have  entered  into  im- 
Mired,  or  its  propertv  taken  away  without  due 
)roce8s  of  law,  it  will  be  necessary  to  ascertain 
what  rights  and  property  it  possesses  under  the 
illeped  contract  of  April  16,  1883.  This  con- 
net,  if  such  it  be,  must  be  gathered  from  the 
statutes  of  the  State,  under  which  the  relator 
K^aa  organized,  and  the  ordinances  of  the  city, 
which  it  accepted)  by  which  its  privilege  of 
constructing  an  underground  electrical  svstem 
^as  conferred.  Recurring  to  the  general  Tel- 
^■ph  Act  of  1848  and  Uie  acts  amendatoiy 
thereof  and  supplemental  thereto,  the  material 
provisions  of  which  are  set  out  above,  it  is  ob- 
lerved  that  in  none  of  those  acts  U  there  any 
unqualified  right  conferred  upon  any  electrical 
company  to  construct  its  lines  wherever,  or  in 
whatever  manner,  it  might  choose.  On  the 
cootniry,  in  every  one  of  those  acts  provision 
is  made  for  the  security  of  the  riebts  of  the 
pubhc  in  the  use  of  the  streets  and  highways 
which  may  be  used  by  the  electric  companies. 
Thus  in  the  Act  of  1^  the  proviso  is  that  the 
electric  lines  *' shall  not  be  constructed  as  to 
iocommode  the  public  use  of  said  roads  or 
highways,  or  injuriously  interrupt  the  naviga- 
tion of  said  waters."  Like  restrictions  are  car- 
ried into  the  acts  of  1858  and  1881;  and  the 
additional  proviso  is  inserted  in  the  Act  of  1881 
that  before  any  company  shall  be  allowed  to 
construct  its  lines  in  any  city,  village,  or  town 
it  must  '^  first  obtain  from  the  common  council 
of  cities,  the  trustees  of  villages,  or  the  com- 
missioners of  highways  of  towns,  permission 
to  use  the  streets  within  such  city,  village  or 
town  for  the  purposes  herein  set  forth.'*  Here, 
t^eo,  in  express  terms,  the  power  is  reserved 
to  regulate  the  use  by  the  electrical  companies 
of  all  the  public  highways  of  the  State;  and  the 
rights  conferred  upon  such  companies  are  not 
absolute  rights  but  the  qualified  right  to  con- 
^nict  their  lines  and  operate  them  so  as  not  to 
interfere  with  the  public  easements  or  the  pri- 
vate rights  of  prior  grantees. 

Turning  now  to  the  ordinances  of  1878  and 
'88:{.  the  provisions  of  which  were  accepted 
by  the  relator  oo  the  16th  of  April,   1888, 
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which  acceptance,  it  is  claimed,  constitutcrd  a 
contract  between  it  and  the  city,  we  find  that 
permission  was  ^ven  to  the  relator  to  lay  lis 
lines  of  wire  underground,  in  and  through  the 
city,  in  accordance  with  certain  specified  plans 
of  construction.  These  plans  are  elaborately 
described  in  those  ordinances;  the  depth  at 
which  the  wires  are  to  be  placed;  the  distance 
the  conduits,  test-boxes,  and  connection  vaults 
must  be  placed  from  underground  gas,  sewer, 
steam,  or  water  mains;  the  distance  they  are 
required  to  be  from  the  curb-stone;  and  the 
method  employed  in  the  construction,  are  all 
specified  with  great  particularity.  And  the 
supervision  and  control  of  these  matters  of  ex- 
cavation and  construction,  by  the  ordinance  of 
1878,  devolve  upon  the  commissioner  of  public 
works.  Conceding,  then,  for  present  purposes, 
without  deciding  that  such  was  the  case,  that 
the  relator  had  a  contract  with  the  city  of  New 
York  for  the  laying  of  its  wires,  and  the  con- 
struction of  its  underground  electrical  system, 
the  terms  of  the  contract,  as  found  in  the  stat- 
utes and  the  ordinances,  gave  the  relator  only 
the  right  to  carry  out  the  purposes  of  its  or- 
ganization in  a  manner  which  will  in  nowise 
interfere  either  with  other  underground  sys- 
tems and  connections,  such  as  fas,  sewer,  and 
water  systems,  alread3r  established  and  in 
operation,  or  with  the  rights  of  the  public  to 
use  the  streets,  avenues,  and  highways  of  the 
city  for  the  purposes  of  general  travel.  The 
rights  of  the  public  and  the  rights  of  prior 
occupants  are  to  be  re$%pected  and  protected. 

In  what  way,  therefore,  did  the  acts  of  1885 
and  1886  impair  this  contract?  Did  they  take  r^Q^, 
from  the  relator  any  rights  which  it  theretofore  ^  1  wO  j 
possessed?  Did  they  prohibit  it  from  laying 
Its  lines  and  constructing  its  underground 
electrical  system  in  accordance  with  the  terms, 
and  subject  to  the  restrictions  and  conditions, 
of  its  said  contract  with  the  city?  We  think 
all  these  questions  must  be  answered  against 
the  relator.  The  only  thing  that  the  acts  of 
18S5  and  1886  did  in  this  matter  was  to  create 
a  t)oard  of  subway  commissioners  whose  dutv 
it  was  to  carry  out  the  provisions  of  the  ordi- 
nances of  the  city  and  the  prior  acts  of  the 
Legislature  relating  to  electric  lines.  The  stat- 
utes of  1885  and  1886  did  not  prohibit  the  re- 
lator from  carrying  out  the  purposes  of  its 
organization  or  from  layine  its  wires  under- 
ground. Thev  simply  said  to  it,  "Submit  . 
your  plans  ana  specifications  of  your  electrical 
system  to  the  board  of  subway  commissioners, 
who  will  determine  whether  they  are  in 
accordance  with  the  terms  of  the  ordiuauces 
giving  you  the  right  to  enter  and  dig  up  the 
streets  of  a  city."  This  the  statutes  had  a 
right  to  do.  It  would  be  an  anomaly  in  mu- 
nicipal administration  if  every  corporation  that 
desired  to  dig  up  the  streets  or  a  city  and 
make  underground  connections  for  sewer,  gas. 
water,  steam,  electricity,  or  other  purposes, 
should  be  allowed  to  proceed  upon  its  own 
theory  of  what  were  proper  plans  for  it  to 
adopt  and  proper  excavations  to  make.  The 
evils  that  would  follow  from  such  a  system  of 

f>raclice  would  be  of  great  gravity  to  the  pub- 
ic and  would  entail  endless  disputes  and  bick- 
erings with  prior  parties  having  equal  rigbt«(. 
The  utmost  that  can  be  said  against  the  acts  of 
1885  and  1886  is  that  they  transferred  the 
supervision  and  control  of  the  matters  of  exca- 
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vation  of  the  streets  and  the  constniction 
oi  uDdergrouod  electric  systemi  from  the  com- 
missioDer  of  public  works  to  the  board  of  sub- 
wny  commissioners.  That  is  the  sum  total  of 
the  change  effected.  Not  a  right  of  the  elec- 
trical companies  was  violated,  and  do  contract 
was  impaired.  The  expressly  reserved  power 
of  the  State  or  municipality  to  regulate  the  use 
of  the  streets  and  highways  in  such  manner 
as  not  to  injuriously  affect  the  public  interests 
was  merely  transferred  from  one  public  func- 
tionary to  another.  The  power  was  not  en- 
hir^ea;  only  the  agency  by  which  the  super- 
vismg  power  of  the  State  was  to  be  exercised 
was  chan^d.  It  requires  no  argument  or 
citation  01  authorities  to  demonstrate  that  such 
proceedings  did  not  impair  the  obligation  of 
the  relators  contract.  If  it  did,  everv  Act  of 
incorporation  would  involve  a  loss  of  author- 
ity by  the  Legislature  to  change  its  public  func- 
tionaries, or  their  respective  powers  and  duties. 

Independently,  however,  of  the  contrartnal 
relations  of  the  relator  the  statutes  of  1S85  and 
1886  are  so  clearly  an  exercise  of  the  general 
police  powers  of  the  State  that  we  do  not  deem 
It  necessary  to  add  anything  on  that  point  to 
what  was  said  by  the  Court  of  Appeals  of  New 
York.  107  N.  Y.  698,  608,  604,  10  Cent  Rep. 
487. 

The  contention  that  the  statutes  referred  to 
depri^S3  the  relator  of  its  property  without  due 
process  of  law  is  equally  without  foundation. 
This  argument  rests  upon  the  assumption  that 
the  Legislature  could  not  require  the  electric 
companies  to  pay  the  salaries  of  the  subway 
commissioners,  as  provided  in  section  7  of  the 
Act  of  1885,  as  amended  in  1886;  and  that  this 
requirement  of  the  statute  is  in  violatiou  of 
the  1 4th  Amendment  to  the  Constitution  of 
of  the  United  States.  This  contention  cannot 
be  sustained  under  the  principles  of  Oharlottf, 
O.d  A.  R.  Co.  ▼.  Qibbea,  142  U.  S.  886  [85: 
1051].  In  that  case  it  was  held  that  a  statute 
of  South  Carolina  requiring  the  salaries  and 
expenses  of  the  state  railroad  commission  to 
be  borne  by  the  several  corporations  owning  or 
operating  railroads  within  the  State  was  not  in 
conflict  with  the  14th  Amendment,  which  pro- 
vides that  no  State  shall  "  deprive  anv  person 
of  life,  liberty,  or  property,  without  due  pro- 
cess of  law;  nor  deny  to  any  person  within  its 
Jurisdiction  the  equal  protection  of  the  laws." 

There  are  no  other  features  of  the  case  that 
caU  for  special  consideration. 

Judgment  afflrmed. 


THE  LEHIGH  VALLEY  RAILROAD 
COMPANY,  Pff.    in  Err., 

THE  COMMONWEALTH  OP  PENNSYL- 

VANL^ 

(See  8.  G.  Beporter*8  ed.  lQ(^206w) 

Interstate  commerce,  what  U  not — eommeroi  fo- 
tween  different  p<irt$  of  the  tame  State— pas- 
sage over  the  $oil  of  another  State, 


h  A  railroad  oorpoiatioo  of  a  State  Is  Bdie  to 
tazatioQ  by  such  State  opoo  its  reoeipM.  for  tht 
mileage  within  the  State,  trom  tomiMpartattoebr 
cootiDuous  caiTiaA:e  from  a  point  la  tteSttte  tt 
another  point  in  the  State,  but  over  a  IteevWea, 
in  its  oonrae  between  thoae  pointi 
the  State  into  another  State  and 
the  State. 

2.   The  grant  to  Oonfli  em  of  the  power  to 
commeroe  among  tbe  states  does 
tbatoommeroe  wliich  is  oooiplete^ 
between  different  parts  of  tbe  aai 

8.   In  the  carriage  of  freight  and 
tween  two  points  in  one  State,  the 
over  soil  of  another  State,  does  not 
business  foreign,  which  is 

[No.  375.] 

Argued  AprU  5, 1899.    Decided  Mmg  i, 

IN  ERROR  to  the  Supreme  Court  of  Iht 
State  of,  Pennsylvania,  to  review  a  jodg- 
ment  in  favor  of  tbe  Commonwealth  of  Pcne* 
sylvania,  i^inst  the  Lehigh  Yallejr  Railroad 
Company  for  tbe  recovery  of  taxes  opoa 
amounts  received  by  said  Company  for 
portaiion  in  that  State.     Afirwlud, 


Statement  bv  Mr.  Chief  Justice 

April  28,  1887,  tbe  auditor  funeral  of  P««a- 
svlvania  settled  an  accoant  with  the  Lrfatsa 
Valley  Railroad  Com|)auy,  in  accordance  «  ua 
tbe  Act  of  June  7,  Ibid,  of  that  Ooaaoe- 
wealth,  for  its  taxes  on  gross  receipts  for  tbt 
six  months  ending  December  81,  18S8,  as  1(4> 
lows* 
"Gross  receipte $4,7^.90  M 

Proportion  taxable  in  Penn> 
sylvania,  «?}? 3.83^«3i  • 

Tax  at  rate  of  eight  tentha  of 
one  per  cent 10,412  8S 

Due  Commonwealth |8D,6lS  89* 

This  settlement  was  approved  by  the  ttin 
treasurer  June  8, 1887.  The  Lehigh  Ooapaor 
thereupon  prayed  an  appeal  to  the  Govit  <x 
Common  Pleas  of  Dauphin  county,  P— lyi' 
vania,  where  a  declaration  and  oop^  of  at 
count  were  filed  and  tbe  case  tried  .^ider 
stipulation  by  the  court  without  a  jiffy.  Upna 
the  trial  it  appeared  from  the  aiwlaTit  of  ite 
tn^asurer  of  the  Lehigh  Company,  (rivva  ISe^ 
vember  10,  1887,  that  he  had  made  to  the  sa> 
ditor-general  for  the  six  months  cndiBf  Dv- 
cember  81,  1886,  tbe  report  of  rmss  rvcftpu 
upon  which  tbe  account  for  taxes  had  ben 
settled,  and  further  that  '*tbe  maio  Use  «i 
railroad  operated  by  the  Lehigh  VaUcr  Hsfl- 
road  Company  extends  from  Pnih  Asboy.  is 
the  State  of  New  Jersey,  to  Wilkcahanv.  te 
the  State  of  Pennsylvania,  with  ausw^nf 
branches  In  Pennsylvania  and  New  Jcnrr. 
The  company  has  also  running  Mxnn^semnM 
with  other  companies  whereby  it  raos  iis<>«s 
trains,  both  passenger  and  f  rrigbt,  no  a  thread 
line  from  Jersey  City,  New  Jersey,  lo  Bsl- 
falo.  New  York.  A  veiy  large  portloa  of  • 
businesa  consists  of  tbe  transportatioa  flf 
freight,  passengers,  etc,  from  points  in  ft 


NOTB.— ^s  to  power  of  Oonorem  to  reoulate  eom- 
tnerre,  see  noU$  to  Gibbons  v.  Ogden,  •:  S8;  and 
Brown  v.  Maryland,  0:  678. 

Aa  to  tonnage  tod^  see  note  to  Inman  8. 88.  Oo.  v* 
Tinker,  24:  US. 
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fylTEoia,  to  pointe  In  other  states  or  from 
points  in  other  states  to  points  in  Peonsyl- 
rania,  or  from  points  in  other  states  to  points 
in  other  states,  passing  Uirough  the  State  of 
PeousyWania,  about  one  half  of  its  entire  re- 
cdpu  beiD|;  derived  from  the  transportation 
of  anthracite  coal  from  Pennsylvania  into 
other  states." 

The  affidavit  gave  a  detailed  statement  show- 
teg  the  several  classes  of  transportation  from 
which  the  receipts  returned  were  derived,  be- 
ing from  transportation  of  coal;  freight  other 
than  coal;  passengers,  express,  and  mail;  dis- 
tributed as  in  a  summary,  with  which  the 
itatement  concluded,  and  which  was  as  fol- 
lows: 

"L  Total  receipts  from  trans- 
portation from  points  in 
Pennsylvania  to  other 
points  in  Pennsylvania 
without  passing  out  of 

the  Stale $1,858,441  50 

8.  Total  receipts  from 'trans- 
portation by  continuous 
carriage  from  points  in 
Pennsylvania    to    other 

Soints  in  Pennsylvania, 
ut  over  lines  part)y  in 
Pennsylvania — that  is  to 
sav,  parsing  out  of  Penn- 
sylvania into  other  states 
and  back  a^ain  into  Penn- 
sylvania   in   course    of 

transportation 207,660  42 

8.  Total  receipts  from  trans- 
portation by  continuous 
carrioge  from  points  in  a 
foreign  State  to  other 
points  in  the  same  State 
passing  through  the  State] 
of  Pennsylvania 60,494  2^ 

4.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
other  states  to  points  in 
Pennsylvania  292,422  00 

5.  Total  receipts  from  trans- 

portation by  continuous 
carriage  from  points  in 
Pentiff^lvanhi  to  points 
in  other  stAtes 2,569,514  58 

1  Total  receipts  from  trans- 
portation by  continuous 
carria^  from  points  in 
a  foreign  State,  passing 
tlurough  Pennsylvania, 
and  ending  in  a  third 
State? 267,868  59 

1  Tot^  receipts  from  trans- 
portation from  points  in 
foreign  states  to  other 
points  in  foreign  states 
not  touching  Pennsyl- 
vania         57,582  19 

Total  receipts $4,798,938  58" 

In  another  aflSdavit,  under  date  January  20, 
1886,  the  same  official  stated:  "Wherever  in 
tbe  laid  statement  of  November  tenth,  loS7, 1 
iMed  the  term  'continuous  transportation'  or 
'oonthiuous  carriage,'  the  freight  or  passengers 
from  the  transporUtion  of  which  the  receipts 


were  derived  were  carried  between  the  points 
mentioned  for  a  single  sum  or  charge  and  up- 
on a  single  way  bill  or  ticket,  and  were,  when 
taken  upon  the  cars  of  this  company,  destined 
to  be  carried  and  were  actually  carried  from 
point  to  point  as  in  said  statement  set  forth. 
The  Lehigh  Yalley  Railroad  Company  has  no 
railroad  of  its  own  reaching  the  city  of  Phila- 
delphia, but  transports  coal  and  other  mer- 
chandise, and  sometimes  passengers,  from 
Mauch  Chunk  and  other  points  in  Pennsyl- 
vania over  its  own  line  to  Phillipsburg,  in  the 
State  of  New  Jersey,  from  which  point  it  is 
carried  upon  tlie  lEelvidere  &  Delaware  rafl- 
road  to  Trenton,  and  thence  by  the  Pennsyl- 
vania Railroad  linps  to  the  city  of  Philadel- 
phia. So  far  as  the  Lehigh  Valley  Railroad 
line  is  concerned  the  transportation  is  from 
Mauch  Chunk,  or  the  other  points  in  Pennsyl- 
vania, to  Phillipsburg,  in  New  Jersey;  but  by 
arrangements  between  this  company  and  tho 
corporations  owning  the  other  roads  the  trans- 
portation is  continuous  from  Mauch  Chunk 
and  the  other  points  in  Pennsylvania  to  Phila- 
delphia. The  receipts  mentioned  in  my  state- 
ment of  November  tenth  in  the  second  para> 
graph  in  each  instance  under  the  respective 
heads  of  'coal,'  'freight  other  than  coal,'  and 
'passenger,  express,  and  mail,'  and  also  in  the 
second  item  in  the  summary,  were  derived  in 
the  manner  above  explained.  Some  of  the 
trains,  and  in  many  instances  the  same  cars, 
which  carried  the  freight  and  passengers  indi- 
cated between  the  points  in  Pennsylvania  and 
the  city  of  Philadelphia  carried  also  freiirht 
and  passengers  destined  and  carried  from 
points  in  Pennsylvania  to  points  in  Hew  Jer- 
sey and  New  York,  and  vice  versa,  Tne  vari- 
ous items  of  receipts  shown  in  my  statement 
of  November  tenth  and  classified  in  the  third 
paragraph  of  Uie  summary  as  'receipts  from 
transportation  by  continuous  carriage  from 
points  in  a  foreign  State  to  other  points  in  the 
same  State,  passing  through  the  State  of  Penn- 
sylvania,' were  derived  from  transportation  of 
freight  and  passengers  billed  or  ticketed  from 
the  city  of  New  York  to  other  points  in  the 
State  of  New  York,  and  vice  versa.  The  same 
trains  and  the  same  cars  which  carried  tlie 
said  freight  and  passengers  carried  also  freight 
and  passengers  destined  and  carried  from 
points  in  Pennsylvania  to  points  in  other  states 
and  from  points  in  other  states  to  points  in 
Pennsylvania." 

It  was  admitted  that  the  Lehigh  Company 
was  originally  incorporated  'uy  the  State  of 
Pennsylvania,  and  that  it  owned  and  operated 
as  part  of  its  main  line  about  sixty-six  miles  of 
railroad  in  New  Jersey. 

The  fraction  of  the  entire  gross  receipts 
given  in  the  settlement  represented  the  Lehigh 
Companv's  mileage  within  the  State. 

The  Court  of  Common  Pleas  found  the 
facts,  and  held,  for  the  reasons  given  in  Com. 
V.  Delaware  db  H.  Canal  Co,,  21  W.  N.  C. 
(Pa.)  406,  and  Cam,  v.  Nets  York,  L.  JG,  A  W. 
iJ.a>.,21  W.  N.  C.  (Pa.) 410,  that  the  Common- 
wealth  could  only  recover  taxes  upon  the 
two  items  of  $1,858,441.50,  and  $207,660.42 
(classes  one  and  two),  being  the  amount  re^ 
ceived  for  transportation  between  points  both 
of  which  were  in  the  State;  and  directed  Judg- 
ment accordingly,  which,  exceptions  theseto 
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having  been  ovemiled,  was  thereupon  entered. 
The  case  was  carried  by  writ  of  error  to  the 
[196]  Supreme  Court  of  Pennsylvania,  and  the  Judg- 
ment affirmed  upon  the  opinion  of  the  court 
below.  A  writ  of  error  was  then  sued  out 
from  this  court. 

The  company,  conceding  its  liability  to  tax- 
ation in  respect  of  the  receipts  contained  in 
class  one,  questions  by  its  assignment  of  errors 
the  validity  of  the  tax  as  to  the  receipts  in 
class  twa 

'    Mr,  M.  E*  Olmsted,  for  plaintiff  in  error: 

The  seventh  section  of  the  Pennsylvania 
revenue  statute  of  Jime  7,  1879,  which  has 
since  been  repealed,  was  three  times  before 
this  court,  and,  in  each  instance,  condemned 
as  unconstitutional  in  so  far  as  it  imposed  a 
tax  upon  receipts  derived  from  interstate  com- 
merce. 

Philadelphia  d  8.  M.  88.  Ch,  v.  Pennsylvan- 
ia, 122  U.  8.  326  (80: 1200);  Western  U.  Teleg. 
Ck,  V.  Pennsylvania,  128  U.  8.  89  (82:  346),  2 
Inters.  Com.  Rep.  241;  Western  U,  Teleg,  Co, 
▼.  Texas,  105  U.  8. 460  (26: 1067);  Ratterman  t. 
Western  U.  Teleg,  Co.  127  U.  8.  411  (82:  229), 
2  Inters.  Com.  Rep.  59. 

In  Pullman  Palace  Car  Co.  v.  PennsyU 
tania,  141  U.  8.  18  (35:  613),  8  Inters.  Com. 
Rep.  565,  the  unconstitutionality  of  this  tax  as 
applied  to  receipts  derived  from  the  transpor- 
tation of  passengers  interstate,  by  rail,  in  Pull- 
man cars  was  conceded. 

f'ollowing  upon  these  decisions,  the  Legis- 
lature of  Pennsylvania  passed  a  new  Revenue 
Act,  approved  June  1,  18>59  (Laws  of  Pennsyl- 
vania, 420),  repealing  the  seventh  section  of 
the  Act  of  June  7,  1879,  under  which  the  tax 
in  controversy  is  claimed;  and,  in  its  tweoty- 
third  section  re-enacting  the  tax  and  confining 
it  specifically  to  receipts  ''received  from  pas- 
sengers and  freight  traffic  transported  wholly 
within  this  8tate."  In  repealing  the  former 
Act,  however,  there  was  reserved  to  the  Com- 
monwealth the  right  to  collect  any  taxes  ac- 
crued under  the  Act  of  1879.  The  decision  of 
this  court  will,  therefore,  notafiPect  the  present 
revenue  system  of  the  Commonwealth,  but 
only  the  taxes  of  this  one  company  upon  its 
receipts  from  a  single  source  prior  to  uie  pas- 
sage of  the  Act  of  June  1, 18S9, 

So  far  as  the  Lehigh  YaUey  Railroad  Com- 
pany was  concerned,  the  transportation  began 
in  Pennsylvania  and  ended  in  Kew  Jersey. 

8ofaras  the  Pennsylvania  Railroad  Com- 
pany was  concerned,  the  transportation  began 
in  New  Jersey  and  by  it  was  conducted  for 
more  than  fifty  miles  in  that  State,  and  finally 
ended  in  Pennsylvania. 

This  transportation  was  interstate  commerce; 
transportation  is  itself  commerce. 

Passenger  Oases,  48  U.  8.  7  How.  288  (12: 
702);  State  Freight  Tax  Oases,  82  U.  8.  15 
Wall  282  (21:  146);  8taU  Tarn  on  Railway 
Oross  BeeeipU,  82  U.  8.  15  WaU.  284  (21: 164); 
Fargo  y.  Michigan.  121  U.  8.  280  (80:  888); 
Philaddphia  dt  8.  If,  8.  88,  Oo.  y.  Pennsyl^ 
vania,  122  U.  8.  826  (80:  1200):  Wabash,  St. 
L.SP.B.  Oo.  y.  lUinois,  118  U.  8.  557  (80: 
244). 

This  ooart  has  always  and  invariably  pro- 
ceeded upon  the  theory  that  transportation  it  i 
commerce;  and.  wherever  the  transportation  I 
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involved  has  been  of  an  inlefsCate  or  iotcn* 
tional  character,  to  vegulation  by  Ike  msm 
has  been  invariably  prohikiited. 

Bt  parte  Koehisr  (Or.)  80  Am.  dkbg.  E. 
Cas.  71;  Gibbons  v.  Ogdm,  22  U.  a  •WWrt. 
1  (6:  28);  8tate  Tonnage  Tarn  Ouoi.  It  C.  flL 
12  WaU.  204  (20:  87());  HaU  y.  DeOmir.  95  G. 
8.  485  (24:  547);  F^  y.  Miekigm^^  121  JL 
8.  280  (80:  888);  WibasK,  8t,  L.  4t  F,  t.  Csl 
y.  lUinois,  118  U.  8.  557  (80:  244);  CWv.Ai^ 
rol,  116  (J.  8.  517  (29:  7l6». 

The  only  commerce  whidi  a  State  hm  asf 
authority  to  regulate  is  that  which  Is  wkoOy 
within  her  own  bordert. 

Lord  V.  GoodaU  ^.  dfe  P.  a&  Ok.  1«  U.  & 
541  (26:  224);  Veasie  r.  Moor,  85  0.  &  14 
How.  568  (14:  546);  Pae^  Coast  83.  Of  w. 
Railroad  Comrs.  18  Fed.  R»^  10. 

The  regulation  here  attempted,  by  waeam  of 
taxation,  is  just  as  much  prohibited  as  csy 
olher. 

Ulov tester  Ferry  Co.  v.  Pennsipitamis,  IH 
U.  S.  196  (20:  158);  HtemJbergtr  v.  Ctwt  Fern 
db  T,R,  Co.  20  S.  C.  510.  85  Am.  \  Eag.  B. 
Cas.  698;  Nevs  Orleans  Cotton  Bxekamgei.  (3» 
cinnati,  N.  0.  dt  T,  P.  R.  Co.  %  Intcfs.  On. 
Rep.  2S9 

Commerce  between  points  lo  the  ibbk  Stole. 
but  which,  in  being  carried  from  oee  pluf 
the  other,  passes  through  another  State,  is  mv^ 
state  commerce. 

8taU  V.  C/iicago.  8t.  P,  M.  4t  O,  M.  Cs.m 
Minn.  267;  L(yrd  v.  QoodaU  N.4t  P.  88.0s 
1U2  U.   8.  541  (26:  224). 

Messrs.  James  A.  Stmwfcna,  HipsM 
AUy-Oen,,  of  Pennsylvania,  and  W.  U.  Bemd, 
Atty-Oen,,  of  same  8ute,  for  defendaaft  la  cr 
ror. 

Mr,  Ohiif  Justice  FnUw  dcOyend  Iht 
opinion  of  the  court: 

The  I^ehi^h  Valley  Railroad  Ooopaay  li  • 
Pennsylvania   corporation,  which  owm  md 
operates  an  extensive  system  of  raOnwdi  n 
that  State,  but  has  no  line  of  its  own  lo  PMk 
delphia.    For  the  traOic  from  Msxstk  Vkms 
to  Philadelphia,  it  makes  use  of  two 
one  by  the  way  of  the  Philaddphia  4 
ing  road,  being  wholly  wiihio  the  State,  sad 
the  other  by  its  own  line  connectiBg  witli  tte 
lines  of  the  Pennsylvania  Railn«d  at  Pbtifi|» 
burg,  New  Jersey,  and  tiience  tM  Tmtaa.  ■ 
that  State,  to  PhiladHpbia.     Detailed  repani 
of  its  receipts  show  that  the  paa^utrr  trmSe 
of  the  Lehigh  Company  io  PhiUdelpliia  tnm 
Mauch  Chunk  is  almost  wholly  ukea  (w«r  ihr 
PhUadelphU  &  Reading,  whUc  its  coal  mi 
general  freight  traffic  reaches  Philaddphii  br 
Uie  other  road.    Phillipsburg,  New  icnry. 
lies  across  the  Delaware  river,  ocipmiis  te 
ton,  Pennsylvania.    Br  the  ninumf  ainy 
ments  between  the  Lenigh  and  PuiusiliiWi 
companies,    the    transportstioo   of  tkroofk 
freight   aiid   passengers  la   contlBi 
Mauch  Chunk  to  Philadelphia. 

The  receipts  named  in  clam  two  are 
to  that  part  of  the  tranaporutioa  trom  Ibacft 
Chunk  to  Phillipaburff,  aiMl  the  lasarim  » 
the  mUeage  wholly  within  the  Stale  of  Fesa- 
sylvania;  and  the  question  ia  whether  tUi  w- 
ation  in  respect  of  such  receipta  from  tn^ 
and  paasengers  carried  by  cooUnnoastrsa^ptf 
totion  to  Philadelphia  trom  Mauch  CInak  ^ 
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way  of  Trenton,  Kew  Jersey,  amounts  to  a 
re^Intion  of  interstate  commerce. 

1'lie  conflict  between  the  commercial  regn- 
buons  of  the  aereral  states  was  destructive  to 
ih^ir  baroioDj  and  fatal  to  their  commercial 
mt«r€a(cs  abroad,  and  this  was  the  mischief  in- 
tcoiied  to  be  obviated  by  the  grant  to  the  Con- 
ma  of  tlie  power  to  rcgiil&te  commerce  with 
foreign  nations  and  among  the  states.  But, 
as  was  aaid  by  Of/itf  Jtistia  Marshall,  the 
words  of  the  grant  do  not  embrace  that  com- 
BMrce  which  u  completely  internal,  which  is 
ctrri^  on  between  miui  and  man  in  a  State,  or 
between  different  psrta  of  the  same  State,  and 
which  doea  not  extend  to  nor  aff^^ct  otber 
states.  * 'Commerce/'  observed  the  Chief  Jus- 
tice, "undoubt^ly,  is  tralflc,  but  it  is  some- 
thing more;  it  is  iateroonrse.  It  descril^ea  the 
commercial  intercourse  between  nations,  and 
parts  of  nations,  in  all  its  branches,  and  \m 
regulated  by  prescribing  rules  for  carrying  on 
that  iotercourae."  22  U.  8.  9  Wheat  189  [6: 
48].  This  la  no  more  than  an  expansion  of  ita 
shnple^t  signiflcation,  that  of  an  exchange  of 
goods,  kue  bringing  of  them  from  the  seller  to 
Uic  haver,  however  vast  the  range  now  com  pro- 
bended  by  the  term  in  the  progress  uf  society. 

Taxation  is  undoubtedly  one  of  the  forms  of 
regulation,  but  the  power  of  each  State  to  tax 
its  own  internal  commerce,  and  the  franchises, 
propertv.  or  business  of  its  own  corporations 
engaged  ir  such  commerce,  has  always  been 
recogoized,  and  the  particular  mode  of  taxa- 
tion in  thia  instance  Is  eonceded  to  be  in  itself 
not  open  to  objection.  And  white  interstate 
commerce  cannot  be  regulated  by  a  State  by 
the  laying  of  taxes  thereon,  in  any  f6rm,  yet 
whenever  the  subjects  of  taxation  can  be  sepa- 
rated so  that  that  which  arises  from  interstate 
commerce  can  be  disUnguisbed  from  that 
which  arises  from  commerce  wholly  within 
the  State,  the  distinction  will  be  acted  upon 
by  the  conrts,  and  the  State  permitted  to  col- 
lect that  arising  upon  commerce  solely  within 
its  own  territory.  RatUrman  v.  We$tern  U. 
THeg,  Co,,  127  tJ.  8.  411,  424  [82:  229,  282],  2 
Inters.  Com.  Rep.  59. 

The  tax  under  consideration  here  was  deter- 
mined in  respect  of  receipts  for  the  proportion 
of  the  transportation  within  the  State,  but  the 
contention  la  that  this  could  not  be  done  bc- 
cntise  the  transportation  was  an  entire  thing, 
and  in  its  course  passed  through  another  State 
than  that  of  the  origin  and  destination  of  the 
particular  freight  and  passengers.  There  was 
00  breaking  of  bulk  or  transfer  of  passengers 
in  New  Jersey.  The  point  of  departure  and 
the  point  of  anival  were  alike  in  Pennsylvania. 
The  inieroourse  was  between  those  points  and 
not  between  any  other  points.  Is  sticli  inter- 
course, consisting  of  continuous  transportation 
between  two  points  in  the  same  State,  made 
interstate  because  in  its  accomplishment  some 
portion  of  another  Slate  may  be  traversed  ?  Is 
the  transmi^ion  of  freight  oV  rue(*£>aij^s  between 
two  places  in  the  same  State  made  interstate 
business  by  the  deviation  of  the  railroad  or 
ielegrapb  line  on  to  the  soil  of  another  State  ? 

If  it  has  happened  that  throuf*h  engineering 
difficulties,  as  the  interposition  of  a  mountain 
or  a  river,  the  line  is  deflected  so  as  to  cross 
the  boundary  and  run  for  the  time  being  in 
another  State  than  that  of  its  principal  loca- 
ls D.  8. 


tion.  does  such  detour  in  itself  impress  an  ex* 
temal  character  on  internal  intercourse  ?  For 
example,  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  Company  is  a  corporation  cre- 
ated under  the  laws  of  Tennessee  and  through 
freight  and  passengers  transported  from 
Nashville  to  Chattanooga  pass  over  a  few  miles 
in  Alabama  and  perhaps  two  miles  in  Georgia, 
but  we  had  not  supposed  that  that  circum- 
stanoe  would  render  the  taxation  of  that  com- 
pany, in  respect  of  such  business,  by  the  State 
of  Tennessee  invalid. 

8o  as  to  the  traffic  of  the  Erie  railway  be- 
tween the  cities  of  New  York  and  Buffalo,  we 
do  not  understand  that  that  company  escapes 
taxation  in  respect  of  that  part  of  its  business 
because  some  miles  of  its  road  are  in  Pennsyl- 
vania, while  the  New  York  Central  is  taxed  as 
to  its  business  between  the  same  places,  be- 
cause its  rails  are  wholly  within  r-he  State  of 
New  York. 

It  should  be  remembered  that  the  question 
does  not  arise  as  to  the  power  of  any  other 
State  than  the  State  of  the  termini,  nor  as  to 
taxation  upon  the  property  of  the  company 
situated  elsewhere  than  in  Pennsylvania,  nor 
as  to  the  regulation  by  Pennsylvania  of  the 
operations  of  this  or  any  other  company  else- 
where, but  it  is  simply  whether,  in  the  car> 
riage  of  freight  and  passengers  between  two 
pomts  in  one  State,  the  mere  passage  over  the 
soil  of  another  State  renders  that  business  for- 
eign,  which  is  domestic.  We  do  not  think 
such  a  view  can  be  reasonably  entertained,  and 
are  of  opinion  that  this  ta.xaUon  is  not  open  to 
constitutional  ohjection  by  reason  of  the  par- 
ticular way  in  which  Philadelphia  was  reached 
from  Mauch  Chunk. 

Nor  is  the  contrary  conclusion  supported  by 
Coe  V.  Brrol,  116  U.  S.  517  [29:  716].  and  Lard 
v.  QoodaU.  N.  db  P.  88.  Co..  m  U.  8.  541 
[26:  224J,  much  relied  on  by  plaintiff  in  error. 

In  096  T.  /ihrol,  logs  cut  in  Maine  and 
detained  at  Errol,  New  Hampshire,  on  their 
way  down  the  Androscoggin  river  to  Lewis- 
Ion,  Maine,  were  held  by  the  Supreme  Court 
of  New  Ifanipabire  not  taxable  at  Errol,  while 
logs  cut  in  New  Ilampsliire  and  hauled  down 
to  that  town  for  similar  transportation  were 
held  taxable,  and  thia  court  sustained  tb^ 
judgment  of  the  state  court  in  reference  to  tha 
i^ew  Hampshire  logs,  upon  the  ground  that 
they  were  still  part  of  the  general  mass  of 
property  of  the  State,  and  had  not  commenced 
*'  their  final  movement  for  transportation  from 
the  State  of  their  origin  to  that  of  tneir  desti- 
nation." The  Maine  logs  had  never  been  part 
of  the  property  of  New  Hampshire,  and  had 
no  sitv9  there.  They  were  therefore  not  tax« 
able,  though  whether  they  were  or  not  was  not 
drawn  into  decision.  These  logs  were  also  in 
course  of  transportation  from  the  place  of 
cutting  to  another  place  likewise  in  Maine,  and 
as  thai  transportation  required  them  to  arriva 
and  remain  for  a  time  in  New  Hampshire,  the 
predicament  in  that  regard  was  referred  to  in 
the  opinion  by  way  of  argument,  as  being  such 
that  New  Hampshire  could  not  impose  a 
burden  on  that  transportation.  But  the  right 
of  Maine  to  tax  them  was  not  disputed. 

The  single  question  in  Lard  v.  QoodaU,  JV.  S 
P.  88.  Co.,  was,  as  stated  by  iTr.  0h%rfju9tie$ 
Waite,  delivering  the  opinion  of  the  court, 

«76 


[202] 


[2031 


80&-dl8 


SCPUEAIE  COUKT  OF  THE  UHTrSD  STA' 


whether  Congress  had  power  to  regulate  the 
liability  of  the  owners  of  vessels  navignting  the 
high  seas,  hut  engaged  only  in  the  transporta- 
tion of  goods  and  passengers  hetween  ports  and 
places  in  the  same  State,  it  being  conceded  that 
the  voyages  of  the  steamship  in  respect  of  whose 
loss  the  question  arose  were  alwavs  ocean  voy- 
ages. The  argument  was  that  *^  while  on  the 
ocean  her  national  character  only  was  recog- 
nized, and  she  was  suhject  to  such  laws  as  the 
commercial  nations  of  the  world  had,  by  usage 
or  otherwise,  agreed  on  for  the  government  of 
the  vehicles  of  commerce  occupying  this  com- 
mon property  of  all  mankind.  She  was  nav- 
igating among  Uie  vessels  of  other  nations  and 
was  treated  bv  Uiem  as  belonging  to  the  count  ry 
whose  flag  she  carried.  True,  she  was  not 
trading  with  them,  hut  she  was  navigating 
wiUi  them,  and  consequentlv  with  them  was 
engaged  in  commerce.  If  in  her  navigation 
she  inflicted  a  wrong  on  another  country,  the 
United  States,  and  not  the  State  of  California, 
must  answer  for  what  was  done.  In  every 
Just  sense,  therefore,  she  was,  while  on  the 
ocean,  engaged  in  commerce  with  foreign  na- 
tions, and  as  such,  she  and  the  business  in 
which  she  was  engaged  was  subject  to  the 
regulating  power  of  Congress.** 

But  it  was  unnecessary  to  invoke  the  power 
to  regulate  commerce  in  order  to  And  authority 
for  the  law  in  question.  Am  staled  by  Mr, 
JuMtiee  Bradley  in  lU  Oamett,  141  U.  8.  1,  12 
£86:  681,  688] :  "  The  Act  of  Congress  which 
limits  the  liability  of  ship  owners  was  passed 
in  amendment  of  the  maritime  law  of  the 
country,  and  the  power  to  make  such  amend- 
ments is  co-extensive  with  that  law.  It  is  not 
conflned  to  the  boundaries  or  class  of  subjects 
which  limit  and  characterize  the  power  to 
regulate  commerce;  but.  in  maritime  matters, 
it  extends  to  all  matters  and  places  to  which 
the  maritime  law  extends."  In  that  case  the 
r«AAi  I'*™^^  Liability  Act  was  applied  to  a  steamer 
[SOftj    engaged  in  commerce  on  the  Savaonah  river. 

In  Ex  parte  Boyer,  109  U.  8.  629  [27:  1056], 
it  was  decided  that  the  admiralty  jurisdiction 
extended  lo  a  steam  canal  boat,  in  caxe  of 
collision  between  her  and  another  canal  boat, 
whilst  the  two  boats  were  navigating  the  Illi- 
nois &  Lake  Michigan  Canal,  although  the 
libelant's  boat  was  bound  from  one  pmce  in 
Dlinois  to  another  place  in  the  same  State. 

The  principle  is  weU  settled,  and  the  cases 
are  largely  referred  to  in  Be  Oarneit, 

In  Pacific  Coast  S8,  Co.  v.  Board  of  Railroad 
Comre,,  9  Sawy.  258,  the  Circuit  Court  for  the 
District  of  California  held,  Mr,  Justice  Field 
deliverinj^the  opinion,  that  the  California  State 
Board  of  Railroad  Commissioners  had  no  power 
to  regulate  or  interfere  with  the  tn^nsportation 
of  persons  or  merchandise  by  a  steamship 
company  between  ports  within  the  State,  if 
tbcv  were  in  transit  to  or  from  other  states,  or 
if  the  transportation  consisted  of  voyaijes  upon 
the  ocean,  bringing  the  steamships  under  the 
exclusive  control  of  Congress. 

But  that  case  involved  the  direct  regulation 
by  a  State  of  transportation  which  had  passed 
beyond  the  Jurisdiction  of  the  State,  and  did 
not  decide  the  question  of  the  power  of  a  State 
to  tax  its  own  corporations  In  respect  of  trans 
actions  within  it  in  the  course  of  a  continuous 
carriage  from  one  point  to  another  in  the  State, 
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in  accomplishing  which  a  paitof 
was  incidentally  traversed. 

This  Pennsylvania  Compaay  was  bH  tucd 
in  respect  of  iu  receipts  from  truMporlfliioe 
from  points  in  foreign  states  to  oClMr  pateis  to 
foreign  states  not  touching  PeoDaylvuia; 
from  trans portarion  by  oontinuoos 
from  points  in  a  foreign  State  paaiQi 
Pennsylvania  and  eiKKog  into  a  third 
nor  from  transportation  by  cootfonoos  caiiiigi 
from  points  in  Penusylvanbi  lo  poina  In  olber 
states;  nor  from  txansportatioii  by  totlafci» 
carriage  from  points  in  other  statoi  to  poiata 
in  Pennsylvania:  nor  from  traoaportBtiM  by 
continuous  carriage  from  poioia  Ib 
State  to  other  points  in  the  same  State 
through  Pennsylvania;  but  only  in 
receiptB  £rom  transportatioo  from  pojbH  la 
Pennsylvania  to  other  points  in 


without  passing  out  of  the  State.  ao3  bom 


transportation  by  continuous 

points  in  Pennsylvania  to  other  poiats^therrfi, 

but  passing  out  of  Pennsylvanui  into 

State  and  oack  again  in  th«  ooone  of 

portation. 

We  do  not  deem  it  necessary  lo  cootiBBB  tfas 
discussion.  We  concur  with  the  Male  coait 
in  sustaining  the  validity  of  the  tax  lieRiB 
involved,  and  the  judgment  ia  affirmed. 


TeB    LbHIGB    YaLLVT  IUnJM>AD   COVPAXT 
ThV  CoMMONWBALTB  of  PKiaUTLViJnA. 


Thb  Lbhioh  Vajj«rt  Railboad  OoHrAvr 

«. 
Thb  CoincoiiwBAi.TH  OF  Fdoifvxvabu. 


Thb  Lbhioh  Yai^i^bt  Raiiju>ai>  ^^tacruiT 
Thb  Common WBAI4TH  of  PBinrsTLvani. 


[Nos.  era.  428.  CM.] 

Mr.  Chitf  Justice  Fuller:    Tbtfie 

volve  the  same  question  as  that  jui4  ^ 

upon  in  Lehigh  Valley  nailromd  O9.  v.  Om- 
monweaUh  {ante,  672),  and  for  the  reaioastksr 
given  the  Judgments  are  aererally  aArasd. 


DEL08  E.  CULVER,  Ftf.  la  Err., 

9. 

GEORGE   WILKINSON,   Receiver  of  tta 
Ambrican  Trust  CoMPAirrof  New  Jcney. 

iSee  8.  C  Reporter's  ed.S06-a3J 

Direction  of  rtrdiet  for  pUnniif,  when  p**-^ 
— credence  tn  «iry  wntten  ^ra««ir%l— **'» 
pledgee  not  obliged  to  proeeeuU  mrmUm^nti 


L  In  a  suit  upon  a  jiKlffmeot 
properly  no  evidence  to  go  lo  the  jurr.  ex*"** 
the  Judgment*  and  the  oaae  of  the  Mslntf  ** 
fully  admitted  by  the  antwer  of  tte 


Nora.— jif  to  orai  evidence  aa 
contracts^  seo  note  to  Bradley  v. 
Steam  Packet  Oo.  10:72. 

At  to  ambiauttv  in  written 
piatnahle  hy  poml;  iu  tied 
see  note  to  Atkinson  v.  Cummloa. 

A»  to  parol  evidence  ae  lo  bM  or  mete 


A*& 


mc& 
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CULYBB  Y.  WiLKINBON. 
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%  WM  proper  to  direct  a  yerdlot  for  the  plain* 
tiff. 

1  A  partj  who  gives  in  evMenoe  a  written  agree- 
meiit  oannot  give  testimony  of  oontem  poraneous 
oral  agreements  to  vary  the  written  agreement 
or  to  add  to  or  alter  Its  terms,  where  he  does  not 
•e^  to  prove  any  additional  agreement  nor  any 
eonslderatlon  tor  the  same. 

L  Where  an  agreement  of  a  pledgee  of  securities 
states  that  the  proceeds  arising  from  sale  of  said 
•eonritles  or  recovered  therefrom  are  to  be  ap- 
plied to  pay  off  the  notes  of  the  pledgor,  sub- 
ject to  the  repayment  of  moneys  expended  by 
the  pledgee  in  prosecuting  claims  or  selling  the 
secoritles,  the  agreement  Is  not  a  contract  on 
the  part  ot  the  pledgee  to  prosecute  or  sell  the 
securities  mentioned  in  It  at  his  own  risk  and  ex- 


[No.  228.] 

Argued  AprU  19,  SO,  18918.    Decided  May  2, 

1892. 

\  N  ERROR  to  the  Circuit  Court  of  the  United 
1  States  for  the  Soatbern  District  of  New 
York,  to  review  a  judgment,  in  favor  of  (George 
Wilkinson,  receiver  of  the  American  Trust 
Company,  of  New  Jersey,  against  Delos  E. 
Culver  for  the  amount  of  a  Judgment  and  costs. 
A^irmed^ 

See  same  case  below,  88  Fed.  Rep.  70S. 

The  facts  are  stated  in  the  opinion. 

Mr,  R.  Floyd  Clark,  for  plamtiff  in  error: 

It  was  the  duty  of  the  trust  company  to 
prosecute  the  coilnteral  cboses  in  action  to 
judgment  and  collection,  at  least  when  re- 
quested by  the  pledgor. 

WiUon  V.  LittU,  2  N.  Y.  443;  Gay  v.  Moes, 
84  Gal.  125;  Harris  v.  Lombard,  60  Miss.  29; 
MeCalla  ▼.  dark,  66  Ga.  58;  JSiarrett  v.  Bar- 
ber, 20  Me.  467.  460;  Hunt  v.  Coley,  22  Fed. 
Kep.  188;  Oressman  v.  WhiiaU,  16  Neb.  602; 
Wheeier  ▼.  Newbould,  16  N.  Y.  892;  FUtc/ier 
V.  Diddnean,  7  Allen,  23;  JolUt  Iron  dk  8.  (Jo. 
V.  Sdoto  F,  B.  Co.  82  III.  648;  Union  Trust 
Co,  V.  Bidgon,  98  DL  458;  Zimpleman  v.  Veeder, 
08  III.  618. 

Insolvency  of  the  maker  of  the  collateral 
psper  at  the  time  when  the  note  came  due  is 
an  excuse  for  the  failure  of  the  pledgee  to 
pioseeute. 

I'moeU  V.  Henry,  27  Ala.  612;  Westphal  v. 
Ludiow,  2  McCrary,  605;  Clark  v.  Young,  5 
U.  8.  1  Cranch,  181  (2:74);  Chamberlyn  v. 
Delarite,  2  WOs.  858;  Harper  v.  Second  Nat 
Bank,  12  Lea,  678. 

It  is  the  duty  of  the  pledgee  of  ne^tiable 
paper  to  demand  payment  and  fix  the  liability 
of  the  indorsers  and  prior  parlies  thereon. 

Peacock  v.  PurceU,  14  C.  B.  N.  8.  728;  Jen- 
nis"n  V.    Parker,    7  Mich.  855;    WkiUen  v. 

Wright,  84  Mich.  92;  Smith  v.  Miller,  43  N. 
Y.  171;  Dayton  v.  TruU,  28  Wend.  345. 

It  is  the  duty  of  the  pledc^ee  of  negotiable 
paper,  in  case  of  non  payment  at  maturity,  to 

Dring  suit  for  collection  if  necesaair. 

lamberton  v.  Windom,  12  Minn.  233;  Smovse 
▼.  fktil,  1  Grant  Cas.  897;  tkhroeppell  v.  Shaw, 
8  N.  Y.  446;  W<^  v.  M<yrgan,  6  Sneed,  79; 


Hazard  ▼.  WeHs,  2  Abb.  N.  C.  444;  Wakemar^ 
V.  Ootody,  10  Bosw.  208;  Burt  v.  Horner,  5 
Bnrb.  601;  Hoard  v.  Garner,  10  N.  Y.  261; 
Barrow  v.  Bhinelander,  8  Johns.  Ch.  614,  1 L. 
ed.  734;  Buckingham  ▼.  Payne,  36  Barb.  81; 
Russell  v.  Hester,  10  Ala.  685;  Pickens  v.  Tar- 
borough,  26  Ala.  417;  Bennett  v.  Austin,  81 
N.  Y.  808;  Powell  v.  Henry,  27  Ala.  612;  Sle- 
vin  V.  Morrow,  4  Ind.  425;  Depuy  v.  Clark,  12 
Ind.  427;  f^  v.  Baldwin,  10  Ga.  208;  Cardin 
V.  Jones,  23  Ga.  175,  181;  Succession  of  Liles, 
24  La.  Ann.  650;  Douglass  v.  Mundine,  67 
Tex.  844. 

It  is  the  duty  of  the  pledgee  of  a  chose  in  ac- 
tion to  take  the  necessary  steps  to  collect  it  by 
suit  or  otherwise. 

Harper  v.  Second  Nat.  Bank,  12  Lea,  678; 
Word  V.  Morgan,  6  Sneed,  79;  Hanna  v.  HoU 
ton,  78  Pa.  834;  Lyon  v.  Huntingdon  Bmk,  12 
Serg.  &R.  67;  Bale  v.  Farmers  <fc  M.  Bank,  5 
Watts,  529;  Williams  v.  Price,  1  Sim.  &  Stu. 
581;  Mayhew  v.  Crickett,  2  Swanst.  186; 
Chamberlyn  v.  Delarive,  2  Wils.  353;  Kiser  v. 
Riiddick,  8  Blackf.  883;  Hoffman  v.  Johnson, 
1  Bland  Cb.  103;  Hoard  v.  Gamer,  10  N.  Y. 
261;  Whitin  v.  Paul,  18  R.  L  40;  Northent 
Ins.  Co,  of  New  TorkY.  Wright,  l8  Hun,  166; 
Rumsey  v.  Laidfey.  34  W.  Va.  721;  Soule  v. 
Union  Bank,  80  How.  Pr.  105;  Wdkeman  v. 
Gotody,  10  Bosw.  20S;  &miih  v.  Miller,  48  N. 
Y.  171;  May  v.  Sharp,  49  Ala.  140. 

The  following  cases  are  sometimes  cited  iik 
decisions  and  text-books  as  being  cases  holding 
that  a  pledgee  of  a  chose  in  action  is  under  no 
obligation  to  take  steps  for  collection. 

GoodaXl  V.  Ricliardson,  14  N.  H.  667;  No- 
land  V.  Clark,  10  B.  Mon.  289:  Rtce  v.  Bene- 
diet,  19  Mich.  182;  MitcheU  v.  Led,  28  La. 
Ann.  946;  Smouse  v.  Bail,  1  Grant  ^3as.  397;. 
Runals  ▼.  Uardina,  88  111  75;  Miller  v.  Get- 
tysburg Bank,  8  Watts,  192. 

The  distinction  raised  in  the  foregoing  cases* 
have  no  application  to  the  case  in  band.  It 
was  the  duty  of  the  pledgee  to  take  active  stepa* 
to  realize  upon  the  pledged  choses  in  action. 

Kiser  v.  Ruddirk,  8  Blackf.  8t<2;  Betterton  v. 
Roope,  8  Lea,  215;  Beale  v.  Farmers  ds  M.  Bank, 
6  Watts,  529;  Sletin  v.  Morrow,  4  Ind.  426^ 
MiOs  V.  G<mld,  14  Ind.  278;  Semple  &  B,  Mfg, 
Co,  V.  Detwiler,  80  Kan.  886;  May  v.  Sharp, 
49  Ala.  140;  Hoa/rd  v.  Garner,  10  N.  Y.  261. 

It  was  the  duty  of  the  trust  company  under 
the  memorandum  of  February  24th,  1876,  to- 
prosecute  the  choses  in  action  at  least  when  re- 
quested by  the  pledgor,  and  to  sell  the  securi- 
ties. 


Messrs.     Cortlandt    Parker    and 
Wayne  Parker,  for  defendant  in  error: 

The  United  States  Constitution  required  that 
the  law  of  New  Jersey  should  be  enforced  ia 
New  York. 

MiOsY.  Duryee,  11  U.S.  7Cranch,481(3:411);. 
Hampton   v.   McConnel,  16    U.  8.  8   Wheat. 
234  (4:378);  Jardine  v.  RdcJiert,  89  N.  J.  L. 
165;  Green  v.  Van  Buskirk,  72  U.  8.  6  Wall. 
807  (18:599);  Cheever  v.  Wilson,  76  U.   8.   !► 


vM  purpose,  see  note  to  Bank  of  United  States  v. 
DuDo,  8:81«. 

-^toporol  evidence  as  to  deed  or  record  plat,  to 
■how  mIstaHe  or  to  explain  amhiguoua  words  or  dt- 
MipUon,  see  note  to  M*Iver  v.  Walker,  8:084. 

US  u.  & 


As  to  parol  evidence  of  previous  negotiations,  when- 
admissible  to  affect  a  written  contract,  see  note  to 
Union  Mut.  L.  Jns.  Go.  Howry,  24:674. 

As  to  power  cfpUdgee  to  seU,  see  note  to  Brown  v. 
M*Graw,  UhSSa 

€1T 
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Wall.  123  (19:608)  Montgomery  v.  Samory,  99 
U.  S.  482  (25:375);  Colt  v.  Colt,  111  U.  8.  573 
<2H:524). 

No  matter  if  defense  can  be  pleaded  which  ex- 
isted anterior  to  the  recovery  of  the  judgment, 
tior  can  the  original  defendant,  or  his  bail  or 
€urcties,  plead  that  it  was  obtained  by  fraud. 
It  is  subject  to  correction  only  in  an  appellate 
court. 

Vav  Lkyren  v.  Eorton,  25  N.  J.  L.  207. 

A  judgment  is  conclusive  not  only  as  to 
matters  which  are.  but  also  as  to  those  which 
might  have  been,  litigated  and  determined  in 
the  action. 

Jordan  v.  Van  Epp$,  85  N.  Y.  427;  Petenine 
V.  Thomas,  28  Ohio  St.  596;  ParneU  v.  Bahn, 
61  Cal.  131;  Bates  v.  .Spooner,  45  Ind.  489; 
Baird  v.  United  States,  96  U.  S.  43  (24:  703); 
Seeor  v.  Sturgis,  16  N.  Y.  548;  WhiU  v.  .Ver- 
HU,  7  N.  Y.  852;  Homer  v.  Fish,  1  Pick.  485. 

The  counterclaim  set  up  by  the  plaintiff  in 
error  was  inadmissible. 

Price  V.  Heynolds,  39  N.  J.  L.  172;  Bozarih 
V.  Dudley,  44  N.  J.  L.  313;  Parker  v.  Bartt, 
32  N.  J.  Eq.  230. 

Parol  evidence  could  not  add  terms  to  the 
written  contraf*t. 

DeWitt  V.  Berry,  134  U.  8.  806(33:896). 

There  is  no  contract  to  be  implied  that  the 
trust  company  would  sue  these  claims  at  its 
own  expense. 

Noland  v.  Clark,  10  B.  :Mon.  239;  Colebrook. 
Collateral  S^icurities,  par.  442;  Runals  v.  Hard- 
ing, 83  111.  75:  1  Perry,  Tr.  p.  435.  §  330; 
Amcsle  v.  Simeon,  4  Madd.  890;  Hayes  v. 
Ward,  4  Johns.  Ch.  132,  1  L.  ed.  789;  Bast  v. 
First  i\V(  Bank  of  Ashland,  lOl  U.  6.  95  (25: 
796). 

Mr,  Justice  Blatchford  delivered  the  opin- 
ion of  the  court: 

In  August,  1873,  Delos  E.  Culver  borrowed 
$30,000  from  the  American  Trust  Company  of 
New  Jersey,  a  New  Jersey  corporation,  and 
gave  to  it  two  promissory  notes  therefor.  One 
of  said  notes  was  dated  Newark,  August  2, 
1873.  for  $15,000.  with  interest,  payable  to  the 
company  at  its  office  in  Newark,  four  months 
after  date,  and  stated  that  Culver  had  pledged 
to  the  company  as  security,  with  authority  to 
sell  the  same  and  to  apply  the  proceeds  on  the 
note,  24  first  mortgage  western  extension  bonds 
of  the  New  York  &  Oswego  Midland  Railroad 
Company,for  $1,000  each.  The  second  note  was 
datea  Newark,  August  12,  1873,  payable  four 
months  after  date  to  the  company,  at  its  office 
in  Newark,  for  $15,000,  with  interest,  and  re- 
cited a  similar  pledge  of  $25,000  of  like  bonds. 
Those  notes  were  not  paid  when  due. 

On  the  23d  of  September,  1873,  a  proceed- 
ing in  involuntary  bankruptcy  was  brought 
::;5ain8t  Culver  by  a  creditor,  in  the  District 
Court  of  the  United  Stales  for  the  District  of 
New  Jersey.  Washinirton  B.  WiUiams  was 
appointed  his  assignee  in  bankruptcy;  and  Cul- 
ver was  discharge  by  that  court  on  the  1st  of 
December,  1874,  from  all  provable  debts  against 
him  which  existed  on  the  23d  of  September, 
1873.  By  that  discharge  in  bankruptcy  Cul- 
ver's liability  on  the  two  notes  for  $15,000  each 
was  discharged. 

Among  the  assets  of  Culver  which  came  into 
th<^  bands  of  his  assignee  in  bankruptcy  were 
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three  choses  in  action,  described  ai 
"  Delos  £.  Culver's  claim  on  the  K.  T.  4  O. 
Midland  Railroad  Co.,  for  wo^  pafatiil 
and  materials  furnished  and  damagoiy  P>J*Ue 
in  stock  to  amount  of  $400,000,  as  aet  tetk  tm 
his  schedule.  Delos  K  Culverts  dkaim  on  ike 
N.  Y.  &  O.  Midland  Raflroad  Co.,  mod  George 
Opdyke,  for  breach  of  contract  in  noC  deiiw- 
ing  the  first  mortgage  bonds  of  aaid  cnlraad 
company  to  amount  of  $600,000,  aa  aei  foctk  ia 
his  schedule.  Delos  E.  Culver's  dam  aoiait 
Allen,  Stephens  &  Ca,  bankers  in  New  lofk. 
under  separate  names  of  Benjamin  F.  Alba, 
Wm.  A.  Stephens,  and  Herman  Blcnnfrfcn 
sett,  for  balance  of  account  staled  to  be  abooi 
$22,000." 

The  New  York  &  Osw^  Midland  Railroad 
Company,  in  the  fall  of  IS^.defanlted  in  fM?i^ 
the  interest  on  its  first  mortgage  booda.  A  biC 
to  foreclose  that  mortgage  was  filed,  Abfaham 
8.  Hewitt  was  appointed  receiver  in  Novembef; 
1878,  and  the  railroad  remained  in  his  hands  m 
receiver  until  1880.  Culver  had  been  coa- 
nected  with  that  railroad  company  sinee  1871, 
and  a  plan  for  its  reorganization  under  tix 
foreclosure  suit  was  contemplated.  In  view  d 
that  and  of  other  considerations.  Culver  ar- 
ranged to  have  the  above  named  cboees  ia 
action  purchased,  on  their  sale  by  hb  aasiraec 
in  bankruptcy,  and  transferred  to  the  Anerv 
can  Trust  Company,  with  tl^  uoderstaodin; 
that  he  would  renew  his  debt  which  had  bcca 
discharged  in  bankruptcy.  The  cboaes  in  ac- 
tion were  sold  on  October  21,  1875,  and  were 
bought  by  Culver  in  the  name  of  Joba  He 
Gregor.  one  of  the  directors  of  the  trust  oi«- 
pany.  for  the  sum  of  $0.  being  for  one  of  tbea 
$5  and  for  the  other  two  $2  each.  A  foraal 
bill  of  sale  of  the  three  choses  in  actioa  wm 
given  by  the  assignee  to  McGregor,  and  the  |i 
was  paid. 

In  the  meantime.  Culver  bad  become  iaier- 
ested  in  the  Jersey  City  &  Albany  Railnad 
Company,  which  was  the  soooessor  of  tkt 
Rockland  Central  Railroad  Company  and  of 
the  Ridgefield  Park  Railroad  Compaoj,  and  it 
was  proposed  that  the  three  compaaiei  bit 
mentioned  shotild  be  reorganised  into  tht 
Jersey  City  &  Albany  Railwav  Compiar  of 
New  York  and  New  Jersey.  As  a  part  or  ikt 
transaction,  the  trust  company  loaned  to  Oli- 
ver $5,000,  with  which  to  purchaae  19  boa* 
of  the  RockUnd  Central  Railroad  Com'W 
and  7  bonds  of  the  Ridgefiekl  Park  Raibiail 
Companv.  A  written  declaration,  daiad  F^ 
ruary  24,  1876,  was  given  to  Culver  br  tki 
treasurer  of  the  trust  oompaov,  and  CoHsr 
executed  to  that  company  the  live  ptombKy 
notes  mentioned  in  the  declaration.  The  ^l^ 
laratioii  is  set  forth  in  the  margin.* 

The  $89,681.29,  menttoned  in  tbededanlte    ^ 
was  fijced  upcn  as  the  amoiml»  with  '~^ — * 


•Whereas  Delos  &  Culver,  of  J< 
Jersey,  is  indebted  unto  the 


Siny  of  Newark.  N.  J.,  tn  the  sum  of  tlrtitj  — ■ 
ousand  six  hundred  and  thlrtT'Ooeaad  JIM- 
lars  ($89,68L29l  f  or  which  mdebtodiMa  b«  i 
said  oompany  nls  five  certain  ootas  or 
dated  this  di^,  one,  $4,e81JiL  due  June  V.  ^  — 
tt,750,  due  Auff .  87Ui,  *78:  one.  tt^no.  das  Nov.  m. 
^  one,  |8,760rdue Feb*7 frth. iT;  and  mm.9 
due  Bitay  STth.  ^,  aU  with  tnterert  from  4aM^ 
Now,  therefore,  tlie  said  Amertaaa  Trast 
pany  hereby  deolares  that  tt  hoUs  for  tbt  ~ 
of  said  Delos  B.  Culver 
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CuLYEB  T.  Wilkinson. 
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of  the  IndebtedDess  of  ColTer  to  the  trust  com- 
pany on  the  two  Dotes  for  $15,000  each,  and 
tbe  $5,000  loan.  The  notes  given  February 
^  1876.  were  renewed  from  time  to  time, 
until  they  culminated  in  10  notes  made  by 
Colrer,  payable  to  the  order  of  the  trust  com- 
paoy,  one  dated  October  29, 1877,  at  5  months, 
for  $5,046.44;  one  dated  Noyember  28.  1877, 
at  5  months,  for  $5,588.05;  one  dated  Decem- 
l)er  8,  1877,  at  5  months,  for  $5,084.46;  one 
dated  December  81,  1877.  at  5  months,  for 
$8,598.25;  one  dated  January  5,  1878.  at  6 
months,  for  $5,149.75;  one  dated  January  15. 
1878.  mt  5  months,  for  $5,127.68;  one  dated 
January  15.  1878,  at  8  months,  for  $5,062.90; 
one  dated  February  15,  1878,  at  5  months,  for 
f4.487.97;  one  dated  February  25,  1878,  at  5 
months,  for  $5,170.55;  and  one  dated  March 
2,  1878,  at  5  months,  for  $5,692.50. 

Those  10  notes,  and  5  others  made  by  Culver 
for  $;200  each,  to  the  order  of  John  McGregor, 
and  indorsed  by  the  latter  without  recourse, 
aod  owned  by  the  trust  company,  all  dated 
September  4,  1877,  payable  severally  2,  8.  4. 5. 
and  6  months  after  date,  bein<^  all  unpaid. 
Oeori^c  Wilkinson,  who  had  been  appointed 
rect'iver  of  the  trust  company,  by  the  court  of 
chanceiT  of  the  State  of  New  Jersey,  in  Janu- 
ary, 1879,  commenced  an  action  at  law,  in 
March,  1879,  against  Culver,  to  recover  on  the 
above  mentioned  15  notes,  in  the  Supreme 
Court  of  the  State  of  New  Jersey.  Culver  was 
<iuly  summoned  in  the  action,  but  made  de- 
fault; and  on  the  81st  of  May,  1879,  Wilkin- 
son, receiver  as  aforesaid,  recovered  a  judg- 
ment against  Culver,  in  that  action,  for  $54,- 
263.88. 

On  the  8d  of  December,  1888.  Wilkinson 
commeno&d  an  action  on  that  judgment  against 
Culver  in  the  Circuit  Court  of  the  United  {States 
for  the  Southern  District  of  New  York.  Cul- 
ver was  duly  served  with  a  summons  therein, 
and  appeared  by  attorney.  The  complaint  set 
forth  an  exemplified  copy  of  the  New  Jersey 
jndement,  acknowledged  as  payment*)  thereon 
made  by  Culver  to  Wilkinson,  $4,532.50  on 
Februanr  16,  1880,  $5,000  on  April  6,  1881, 
tod  $1,&0  on  January  29.  1882.  and  alleged 
that  no  part  of  the  balance  of  tbe  judgment 
Iiad  Ijeen  paid,  and  that  it  amounted  to  $43.- 
4^.88.  b^des  interest,  for  which  amount 
judgment  was  demanded. 

Culver  put  in  an  answer  to  the  complaint, 
admitting  that  the  Supreme  Court  of  New  Jer- 
wy  was  a  court  of  general  jurisdiction;  that 
Culver  was  duly  summoned  in  the  action 
therein;  that  tbe  judgment  was  recovered  to 
the  amount  stated;  that  a  copy  of  the  judg- 
meot-roll  was  set  forth  in  the  complaint;  and 
tbst  Wilkinson  was  such  receiver.  The  an- 
swer denied  that  the  judgment  had  not  been 
paid  except  as  stated  in  the  complaint,  and  that 
the  credits  given  therein  were   correct,  and 


averred  that  more  ought  to  be  credited  on  the 
judgment.  It  deniea  that  no  part  of  the  bal- 
ance claimed  in  the  complaint  had  been  paid, 
and  that  said  balance  was  correctly  stated.  It 
alleged  that  the  judgment  had  been  obtained 
by  mud,  and  had  been  paid  by  virtue  of  tbe 
facts  thereinafter  stated  in  the  answer;  that  the 
credits  set  forth  in  the  complaint  were  credits 
arising  upon  sums  alleged  to  have  been  real- 
ized by  the  receiver  out  of  the  collaterals  held 
by  him  to  secure  the  judgment;  and  that  Cul- 
ver had  never  recognized  the  validity  of  the 
judgment  or  made  any  payment  thereon,  ex- 
cept in  the  manner  thereinafter  stated.  The 
answer  then  went  into  the  history  of  the  trans- 
actions out  of  which  the  judgmect  arose,  and 
set  up  that  the  original  $30,000  loan  was  usu- 
rious; that  the  trust  company  agreed  to  prose- 
cute the  claims  set  forth  in  the  declaration  of 
February  24,  1876,  and  pay  itself  out  of  the 
proceeds,  and  to  pay  the  expenses  of  such 
prosecution  and  turn  over  the  balance  to  him; 
that  it  neglected  and  refused  so  to  do;  and  that 
he  had  suffered  thereby  damage  enough  to  ex- 
tinguish tbe  amount  of  the  judgment,  and,  in 
addition  thereto,  bad  suffer^  damnges  to 
the  amount  of  $78,836.67,  for  which  amount, 
with  interest  and  costs,  he  prayed  judgmeut 
"against  the  plaintiff." 

The  case  was  tried  in  November,  1887.  be- 
fore t/t^f^^  Shipman  and  a  jury.  The  court 
directed  a  verdict  for  the  plaintiff,  which  was 
rendered  in  the  sum  of  $76,659.98;  and  for  that 
amount,  with  costs,  making  in  all  $76,098.38, 
a  judgment  was  rendered  against  Culver,  on 
November  28, 1887,  in  favor  of  "George  Wil- 
kinson, receiver  of  the  American  Trust  Com- 
pany of  New  Jersey."  To  review  that  judg- 
ment. Culver  has  brought  a  writ  of  error.  A 
motion  for  a  new  trial  was  made  before  Judge 
Shipman  and  denied  Febniary  7,  1888.  88 
Fed.  Rep.  708. 

After  putting  in  evidence  the  dec^raration  of 
February  24,  1876,  the  defendant,  as  a  witness, 
sought  to  give  testimony  of  contemporaneous, 
precedent,  and  subsequent  oral  agreements, 
whereby  tbe  trust  company  agreed,  as  was  al- 
leged, to  prosecute  some  of  the  claims  men- 
tioned in  the  declaration,  to  pay  the  expenses 
of  such  prosecution,  and  to  advance  moneys, 
and  to  exchange  certain  bonds  for  stock  or  like 
security,  on  the  reorganization  of  insolvent 
corporations;  the  failure  to  perform  which  al- 
leged agreements,  it  was  contended,  had  pro- 
duced great  damages  to  the  defendant,  which, 
it  was  insisted,  be  could  first  apply  to  the  dis- 
charge of  the  judgment,  and  then  recover  the 
balance  from  the  plaintifif.  Tbe  court  refused 
to  receive  such  testimony,  and  the  defendant 
excepted.  The  court  said:  "You  can  show 
what  the  circumstances  were  surrounding  the 
execution  of  this  document"  The  court  also 
said:    "I  will  not  admit  testimony  of  any  oral 


stock,  and  bondii,  more  particularly  described  as 
foUowi: 

^oie  In  action  against  Allen,  Stevens  ft  Oo. 

Ghoee  in  action  against  Geo.  Opdyke  ft  Co.  ft  N. 
» •  &  0  M  H.  R.  Co^ 

(^m  of  4000  shares  Of  tbe  capital  Stock  N.T.  ft 

ttt)oiidi  of  tise  N.Y.  ft  O.Midland  R.B.  Go^  west- 
^ezteDsion. 
18  twnda  of  the  Bockland  Central  R.  R.  Co. 
Hoods  of  the  Rldgefleld  Park  B.  R.  Co. 
The  prooeedB  arising  from  the  sale  of  said  seoor- 
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ities  and  recovered  from  said  choses  in  action  are 
to  be  applied  to  pay  off  said  notes  and  interest,  and 
the  remainder  is  to  be  paid  to  said  Deloe  E.  Culver 
or  his  lepral  representatives,  subject  to  the  repay- 
ment of  monesrs  expended  by  said  American  Trust 
Company  in  prosecuting  claims  or  selling  the 
scotiritl^fl 

In  witness  whereof  The  American  Trust  Com- 
pany has  caused  its  treasurer  to  set  his  hand  this 
Zith  day  of  February,  1876,  at  Newark,  N.  J. 

W.  A.  Whitehead,  Treasurer,  i 
Witness:  John  McGregor. 
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communicatioD  in  regard  to  wbat  was  to  be 
done  by  the  trust  company  with  this  collateral 
security.  If  you  have  a  witness  to  prove  an 
independent  agreement  upon  the  part  of  the 
trust  company  involving  the  expenditure  of 
money  or  the  performance  of  things  by  them 
in  regard  to  it,  then  the  rule  in  regard  to  the 
altering,  adding  to,  or  varying  a  written  con- 
tract is  a  different  thing." 

Subsequently,  the  defendant  asked  leave  of 
the  court  to  withdraw  from  the  caAe  that  por- 
tion of  his  answer  which  alleged  fraud  in  ob- 
taining the  judgment.  The  bill  of  exceptions 
states  that  thereupon  the  court  ruled  that  ev- 
erythinff  tendine  to  prove  fraud  in  obtaining 
the  judgment  in  New  Jersey  was  excluded; 
and  that  the  defendant  submitted  to  the  ruling. 

At  the  close  of  the  testimony,  the  defendants 
counsel  proposed  to  sum  up  the  case,  and 
claimed  that  the  declaration  of  February  24, 
1876,  meant  that  the  trust  company  was  to 
prosecute  claims  and  sell  collaterals  in  a  reason- 
able time.  The  court  said  in  reply:  "I  have 
already  stated  my  idea  of  the  legal  character 
of  this  contract;  that  there  was  no  obligation 
{212]  on  the  part  of  the  trust  company  to  sell  the 
stocks  and  bonds  except  upon  a  request  of  the 
pledger,  and  there  was  no  obligation  to  prose- 
cute the  claims  to  suit  at  their  own  expense, 
although  such  prosecution  might  have  been  re- 
quested by  the  pledger,  and  there  is  no  evi- 
dence that  there  was  any  request  to  sell  the 
securities,  and  there  is  no  evidence  of  what  the 
law  calls  neglij^ence  on  the  part  of  the  trust 
company."  The  defendant  excepted  to  each 
branch  of  that  ruling. 

The  defendant  then  asked  to  have  the  ques- 
tion go  to  the  Jury  as  to  the  damages  ansing 
from  the  alleged  negligence  of  the  trust  com- 
pany, under  the  defendant's  construction  of  the 
contract,  and  excepted  to  the  ruling  excluding 
that  question  from  the  Jury. 

The  defendant  also  askeid  to  go  to  the  jury 
on  the  point  that  the  contract  was  ambiguous, 
that  the  jury  must  view  it  as  to  who  was  to  pay 
the  expenses  of  the  transaction,  the  trust  com- 

§any  or  Culver,  and  that  that  question  must  be 
etermined  on  the  circumstances  of  the  case, 
as  the  facts  had  been  disclose ;  and  on  that 
theory  of  the  law,  and  on  the  contract,  the  de- 
fendant requested  the  court  to  let  the  case  go 
to  the  Jury.  The  court  in  replv  stated  that  it 
saw  no  question  of  fact  for  the  jury.  The  de- 
fendant excepted  to  such  ruling,  and  also  to 
each  specific  clause  of  the  court  s  decision  on 
the  question  as  to  tiie  meaning  of  the  contract. 

The  court  then  directed  the  verdict  for  the 
plaintiff,  and  the  defendant  excepted  to  such 
direction.  ^ 

There  was  properly  no  evidence  to  go  to  the 
Jur^,  except  the  judgment,  and  the  case  of  the 
plaintiff  was  fully  admitted  by  the  answer  of 
the  defendant  It  was  proper,  therefore,  to 
direct  a  verdict  for  the  plaintiff. 

The  evidence  offered  by  the  defendant  was 
righUy  rejected.  It  was  not  sought  to  prove 
any  new  or  additional  agreement  other  than 
that  contained  in  the  declaration  of  Fcbruarv 
24,  1876,  and  no  consideration  for  any  such 
new  or  additional  agreement  was  suggested. 
The  evidence  rejected  was  evidence  to  add  to 
or  alter  the  terms  of  the  written  declaration. 

The  Oironit  Court  was  correct  in  holding 
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that  the  declaration  did  not  OMitalB  oris^ty 
any  contract  whereby  the  trust  compaay  tu 
bound  to  prosecute  claims  or  sell  tlie  maakk-^ 
mentioned  in  it.  The  language  of  it  is.  tha: 
the  proceeds  arising  from  tiie  sale  of  tbe  aeco 
rities  mentioned,  and  recovCTed  from  the 
choses  in  action,  are  to  be  applied  to  pay  off 
the  notes  and  interest,  and  the  remainder  k  tc 
be  paid  to  Culver,  subject  to  the  repsEymeBtof 
moneys  expended  by  the  trust  oompanv  is 
prosecuting  claims  or  selling  tbe  secuiliiifc. 
There  was  no  contract  on  the  part  of  the  tmat 
company  to  prosecute  or  to  sell,  but  only  ctar 
mention  of  a  power  to  do  so.  If  it  did  pw, 
cute  or  sell,  the  proceeds  were  to  be  mpp&eA  la 
the  way  mentioned.  <&r 

In  the  opinion  of  the  court  denyinir  the  bo^ 
tion  for  a  new  trial,  it  is  stated  thiat  two  of  the 
claims  mentioned  in  the  declaration  of  Febm 
ary  24,  1876,  were  not  prosecuted,  and  thai  a 
suH  upon  another  of  them  liad  been  Inctitated 
by  Culver,  and  was  thereafter  prosecuted  $ae- 
cessfuUy  by  the  trust  company  at  its  own  ex- 
pense.   It  is  further  there  saki :    '  *It  is  in«i$te>l 
by  the  defendant  that  the  necessary  implica- 
tion of  the  contract  is  that  the  trust  comrMoy 
was  under  an  obligation  to  sell  tbe  secnzitica. 
and  to  prosecute  the  claims,  at  its  own  iwk 
and  expense.    No  request  to  sell  tbe  bcmb 
was  proved.    I  do  not  perceive  that  tbe  coo- 
tract  contains,  by  implication,  an  agreroeBt 
on  the  part  of  the  pledgee  that  it  vrould  Mil 
the  bonds  and  commence  suits,  and  do  ooc 
think  that  it  can  be  inferred  or  prasamed  from 
its  terms  that  the  trust  company  bound  itaeif  to 
prosecute  suits  at  its  own  charge  and  risk.    It 
cannot  fairly  be  presumed,  from  tbe  laaga^t 
of  the  contract.  Ibat  the  obligation  of  the  ooa 
pany  differed  m>m  those  usually  and  nauinl- 
ly  resting  upon  holders  of  collateial  secuntv 
of  the  same  character,  viz,  that  a  asle,  ia  tht 
absence  of  a  request  to  sell,  or  tbe  cammtoft' 
ment  of  suits,  was  noi  oompulMrr.  bot  was  lo 
be  at  tbe  discretion  of  the  pledgee.       We  oos' 
cur  in  these  views. 

Judgment  ^jfirmedL 
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the  parttofl  redded,  and  the  trust  deed  was  dis- 
charged,  one  entitled  to  a  share  of  said  moneys 
cannot  after  the  lapse  of  fifteen  years  recover 
orer  sffain  his  said  share  from  the  estate  of 
the  maker  of  the  trust  deed,  although  at  the 
dose  of  the  war  the  Confederate  ourrenoy  was 
▼alueleas. 
L  It  is  not  a  sufficient  excuse  for  laohes  in  bringing 
a  suit  that  plaintUI  was  financially  unable  during 
the  time  of  the  delay  to  bring  the  suit  or  to  carry 
U 


[No.  282.] 
Argued  AprHS,  21, 1899.  Decided  May  5, 1899. 

APPEAL  from  a  decree  of  the  District  Court 
of  the  United  States  for  the  District  of 
West  Yirginia,  setting  aside  a  release  of  a  deed 
of  trust  and  declaring  that  payment  thereof 
in  Confederate  currency  'was  illegal  and  void 
and  adindging  that  a  certain  amount  was  due 
plaintin,  and  that  the  deed  of  tnist  stand  as 
security,  and  that  the  lands  be  sold  in  satisfac- 
tion for  such  amount  Reversed  and  cauae  re- 
manded with  directions  to  diemiw  the  suit. 

The  facts  are  stated  in  the  opinion. 

Meetrs.  Marshail  McCormick  and  R. 
T«  Barton,  for  appellants: 

Nothing  can  call  forth  a  court  of  equity  in- 
to activity  but  conscience,  good  faith  and  rea- 
sonable diligence;  laches  and  neglect  are  al- 
ways discountenanced. 

Brown  v.  Buena  Vista  County,  95  U.  8.  160 
<24:  428);  Harrison  v.  Gibson.  23  Gratt.  228; 
Stamper  v.  Oamett,  81  Gratt.  650;  Justis  v. 
English,  80  Gratt.  676;  Badger  v.  Badger.  69 
U.  a  2  WalL  94  (17:  888);  BurweU  ▼.  Ander- 
son, 8  Leigh,  858;  Herey  y.  Dinwoody,  2  Yes. 
Jr.  87. 

To  avoid  the  lapse  of  time  or  Statute  of  Lim- 
itations, the  fraud  must  have  been  one  that  was 
concealed  from  the  plaintiff  by  the  defendant, 
or  which  was  of  such  a  character  as  necessarily 
implied  concealment, 

ilcrris  t.  Baggin.  186  U.  8.  392  (84:  427); 
Batcher  v.  Eaa.  77  Va.  678;  HiU  v.  Umberg&r, 
77  Va.  658;  Updike  v.  Lane,  78  Va.  182;  Gas- 
tkman  v.  Dorsey,  78  Va.  842;  BeU  v.  Moon,  79 
Va.  84l;F»«fer  V.  Craig,  80  Va.  80. 

In  Virginia,  among  the  other  causes  which 
htve  been  held  to  justify  a  flduciaiy  in  re- 
ceiving Confederate  money  in  discharge  of  a 
<iebt,  are  cited;  authority  in  the  will;  the  neo- 
^ttities  of  the  estate:  opportunities  for  its  use 
to  pay  debts;  when  legatees  or  distributees  con- 
«nt  to  receive  it,  and  when  the  securities  for 
tbe  deht  is  so  doubtful  that  it  is  wiser  to  take 
it  in  a  depreciated  currency. 

Myers  v.  ZeteUe,  21  Gratt.  762;  Staples  v. 
Staples,  24  Gratt.  242;  MilU  v.  Mills,  28  Gratt. 
476;  OaimpbeU  v.  OampbeU,  22  Gratt.  686;  Moss 
▼.  Moorman,  24  Gratt.  97;  Williams  v.  Skinker, 
^  Gratt  607;  Tes/t  Y.Bobertson,  21  QntU  277; 
Bannah  v.  Boyd,  26  Gratt.  692. 

Tbe  mere  rece  pt  of  Confederate  notes  is  not 
•Qfflcient  evidence  of  negligence  to  surcharge 
the  trustee  or  executor. 

Thorington  v.  Smith.  75  U.  8.  8  Wall.  1 
09:  861);  Stewart  t.  Salamon,  94  U.  8.  434 
(24:  275);  BisseU  v.  Eeyward.  96  U.  8.  680 
<U:  678);  Horn  v.  Lockhart,  84  U.  8. 17  Wall. 
^  (21:  660);  McBumey  v.  Carson,  99  U.  8. 
571  (26:  882);  Wardw.  Smith,  74  U.  8.  7  Wall. 
^7  (19:  207);  F^etsY.  Stover,  89  D.  S.  22  Wall. 


19S  (22:  769);  Olasgow  v.  Lipse,  117  U.  8.  827 
(29:  901). 

Mr.  Robert  White*  for  appellees: 

All  these  payments  in  Contederate  money, 
and  depreciated  *'old  Virginia  bank  notes"  to 
the  fiduciaries,  were  illegal  and  void,  and  not 
payments  at  all  of  the  debts  to  tbe  estate  of  Mr. 
Opie. 

Ward  V.  Smith,  74  U.  8. 7  Wall.  447  (19:201); 
Horn  V.  Loekltart.  84  U.  8.  17  WalL  679  21: 
660);  FreU  v.  Stover,  89  U.  8.  22  Wall.  108 
(22:  769);  McBurney  v.  Carson.  99  U.  S.  567 
(25:  878);  Glasgow  v.  Lipse,  117  U.  8.  827 
(29:  901);  AUey  v.  Boners.  19  Gratt.  866;  Har- 
per V.  Harvey.  4  W.  Va.  589;  Copeland  v.  Mc- 
Oue,  6  W.  Va.  264;  Hix  v.  Hix,  25  W.  Va. 
481. 

The  doctrine  of  laches  invoked  by  Castle- 
man's  counsel,  has  no  application  here. 

Cross  V.  AlUn,  141  U.  8.  528  (35:  848;) 
Swell  V.  Daggs,  108  U.  S.  148  (27:  682);  Bich- 
ardsY.Mackall,  124  U.  8.  183(31:  396);  Sulli- 
van V.  Portland  db  K  R.  Co.  94  U.  8.  812 
(24:  826);  liarris  v.  Ilaqgln,  136  U.  8.  386  (34: 
421);  Speidel  v.  Henrici,  120  U.  S.  887(30:719); 
Banner  v.  Moulton,  138  U.  8.  495  (34:  1036); 
Cranmer  v.  McSmrds,  24  W.  Va.  601. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

Heirome  L.  Opie,  by  deed  dated  January  1st, 
1856,  conveyed  to  Henry  W.  Castleman  two 
tracts  of  land  in  Jefiterson  county,  then  in  Vir- 
ginia, now  in  West  Virginia— one  tract  con- 
taining 696  acres  and  the  other  419  acres — for 
the  price  of  $41,788.66^.  of  which  $10,000  was 
paid  at  the  time  in  cash,  and  for  the  remainder 
the  grantee  gave  his  bonds,  or  sincle  bills, 
bearing  interest  from  date  and  payable  annu- 
ally; two  for  $6,000  each,  payable,  respective- 
ly, on  the  first  davs  of  January,  1857  and  1868, 
and  six  for  $3.622. 27f  each,  payable,  respect- 
ively, on  the  first  days  of  January,  1859, 1860, 
1861, 1862, 1863,  and  1864.  These  bonds  were 
secured  by  a  deed  of  trust  to  Robert  Y.  Con- 
rad, which  was  dulv  acknowledged  by  Castle- 
man and  recorded  January  2d,  1856. 

When  this  transaction  occurred  froth  Opie 
and  Castleman  resided  in  Jeffersoa  county. 
But  shortly  afterwards  Opie  removed  with  hit 
family  to  Staunton,  in  Augusta  county,  Vir- 
ginia, where  he  died  in  June,  1862,  leavine 
him  surviving  his  wife,  Nannie  S.  Opie,  and 
four  children,  the  present  appellee,  H.  L.  Opie; 
Thomas  Opie,  bom  in  February,  1840;  llaij 
Opie,  bom  January  26th,  1842;  and  John  N. 
Opie,  bora  March  14th,  1844.  The  record 
does  not  show  the  ase  of  the  appellee,  but  he 
was  old  enough  to  have  served  In  the  Confed- 
erate army  during  the  entire  period  of  the  lata 
civil  war.  The  widow  and  Thomas  Opie  quali> 
fied  as  the  personal  representatives  of  the  de- 
cedent. 

The  bonds  maturing  In  January,  1857,  1868, 
1859,  and  1860,  principal  and  interest,  as  well 
as  the  interest  due  on  all  the  others  up  to  Janu- 
ary 1st,  1861,  were  paid  to  Heirome  L.  Op4e  in 
his  lifetime;  presumablv,  in  lawful  money. 
In  tbe  fall  of  1862  Castleman  paid  to  his  per- 
sonal representatives  the  entire  amount  of  tbe 
bonds  maturing  in  1861  and  1862.  This  pay- 
ment was  made  at  Staunton  in  what  was  known 
as  Confederate  treasury  notes,  which,  at  tbe 
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time,  constituted  tbc  priDcipal,  if  not  the  only, 
circulating  medium  iu  that  locality,  and  passed 
current  in  the  county  where  Castleman  resided. 
The  bonds  so  paid  were  surrendered  to  Castle- 
man. 

On  the  1st  of  February,  1863,  and  4th  of 
JanuaiT,  1864,  respectivdy,  Castleman  paid, 
throu^^h  others,  to  the  personal  representatives 
of  Opie  the  full  amount  of  the  bonds  falling 
due  m  those  years.  The  payments  were  made 
in  what  was  commonly  called  Virginia  money, 
that  is,  Virginia  banks  notPS  issued  prior  to 
the  civU  war.  Each  bond  so  paid  was  deliv- 
ered to  Castleman,  or  to  his  agent,  at  the  time 
of  ^yment. 

When  the  last  bond,  the  one  maturing  in 
1864,  was  paid,  the  personal  representatives  of 
Opie  executed  and  delivered  to  Castleman's 
agent,  through  whom  it  was  paid,  a  written 
order  addressed  to  the  trustee  in  the  deed  of 
1856.  directing  the  release  of  the  lien  created 
by  that  instrumenU  This  order  having  been 
presented  to  the  trustee,  he  made  his  deed  of 
September  7tb,  1865  (which  was  duly  acknowl- 
edged the  same  day),  referring  to  the  deed  of 
1856,  and  the  bonds  secured  by  it,  and  declar- 
[216]  ing:  *'And  whereas  said  Castleman  hath  pro- 
duced to  said  Conrad  the  last  one  of  said  bonds, 
paid  and  canceled,  and  also  a  paper  signed  by 
Thomas  Opie,  administrator,  and  N.  §.  Opie, 
administratrix,  of  said  Heirome  L.  Opie  (who 
has  deceased),  acknowledging  the  payment  in 
full  of  all  said  purchase  money  and  requesting 
a  release  of  said  deed  of  trust:  Now,  in  con- 
sideration of  the  premises,  the  said  Robert  Y. 
Conrad  doth  release  unto  the  said  Henry  W. 
Castleman  all  his,  said  Conrad's,  claim  upon 
the  said  tracts  of  land  by  virtue  of  said  deed 
of  trust"  This  deed  of  release  was  recorded 
February  10th,  1871. 

The  plaintiff,  in  his  deposition,  given  in  his 
own  behalf,  referring  to  the  payment  of  the 
bonds,  said:  "I  first  learned  of  their  payment 
shortly  after  they  were  made.  I  received  my 
first  information  from  the  personal  representa- 
tives of  my  father's  estate.  ...  I  know  that 
three  of  the  bonds  were  paid  in  Confederate 
money  because  Castleman  told  me  so,  as  did  also 
the  personal  representatives  of  my  father's  es- 
tate. The  payment  made  in  1864  was  made  by 
Mr.  Sinclair  [for  Castleman]  iu  Virginia  bank 
notes.  I  know  this  because  I  got  a  portion  of 
them  after  the  war.  .  .  .  The  Confederate 
money  paid  by  Castleman  was  put  into  Confed- 
erate  bonds,  which  I  saw  afterwards.  The 
Virginia  money  was  held  until  after  the  war 
and  divided  between  the  heirs,  but  it  was  worth- 
less, the  Virginia  banks  having  all  their  money 
in  Confederate  bonds,  and  were  so  compelled 
by  law.  Quite  a  number  of  bank  notes  were 
returned  to  Castleman  by  my  mother  after  the 
war.  I  saw  them  mailed  tu  Castleman.  The 
whole  was  an  entire  loss  to  the  distributees  of 
my  father's  estate." 

The  present  suit  was  brought  by  the  appel- 
lee, H.  L.  Opie,  December  4th,  1880,  the  orig- 
inal defendants  l)eing  Castleman.  Nannie  S. 
Opie,  Thomas  Opie,  John  N.  Onie,  ?.nd  Mary 
Meade,  formerly  Mary  Opie.  Castkman  an- 
swered, but  the  bill  was  taken  for  confessed  as 
to  the  other  defendants.  The  executors  of 
Conrad  were  made  parties  defendant,  and  an 
order  recites  that  they  appeared  and  answered, 

682 


but   the   record  does   not  oootaia  their  as 
swers. 

Subsequently,  Scptembv  Ist,  1865.  tbepWa^ 
tiff  filed  a  second  bill  of  complmiBt,  tutiafi 
more  folly  his  cause  of  actioo.    Tbe  WMHeM 
alle^tions  of  the  amended  Irill  are:    Tkat  tke 
obtaining  of  said  bflls  or  bonds  from  the  per- 
sonal representatives  of  Heirofne  L.  Opie  w« 
in  execution  of  a  fraadoksit  scheme  npoo  tht 
part  of  Castleman  to  pay  tbem  off  with  ^wonk- 
less  or  next  to  worthless  Confederate  moaeyf 
that  by  appealing  to  tlie  fears  of  tbe  persoaal 
representatives,  and  by  persuasion  and  wisk 
the  assistance  of  one  or  more  persons  emplo^ 
to  aid  him  in  executing  bis  fraudolest  par- 
poses,  he,  Castleman,  inauced  tbem  to  debw 
to  him  the  said  bills,  and  "to  receive  tbenrfor 
nothing  but  said  worthless  Confederate  mooey 
to  a  very  large  amount — that  is,  to  an  amoust 
large  enough  to  cover  the  total  amount  of  wad 
single  bills  and    interest   then    unpaid— sad 
passed  to  said  Nannie  S.  and  Tbcmias  watk 
Confederate  money  at  tbe  nominal  amonnt  ap- 
pearing upon  the  face  of  the  notes;**  tbat  noU 
ing  was  paid  by  him  after  the  death  of  hM 
grantor,   "except  such  worthless  Confpderak 
money;"  that  be  fraudulently  procured  ttc 
writing  signed  by  the  personal  representaliTo. 
acknowledging  the  payment  of  said  bttK  and 
requesting  the    release  of  tbe  deed  d  troA, 
that  at  the  time  of  said  transaction  Jobo  N 
Opie  was  an  infant;  that  said  deferred  pij- 
ments  on  the  land  purchased  by  Castlemto  be- 
came,  by  reason  of  bis  acts,  a  total  kiss  to  tbe 
estate  of  Heirome  L.  Opie:  that  tbe  persoatl 
representatives  bave  never  made  a  settlefiinit 
of  their  accounts,  nor  accounted  to  tbe  di«rib 
utees  of  tbe  estate  for  any  part  of  said  onpaid 
purchase  money  or  bonds;  tbat  tbe  estate  w« 
entirely  solvent;  and  that  tbe  plaintiff  maor 
years  ago  removed  to  Kentucky,  and  did  sot 
know  until  recently  of  tbe  release  of  tbe  deed 
of  trust,  and  could  not  bave  bad  cnottructivt 
notice  of  it  until  February  lOtb,  1871.  a&d  is 
fact  did  not  until  recently  before  this  soltksov 
of  it,  or  of  the  condition  of  affairs  connected 
with  the  bonds  given  by  Castleman.    Tbe  bfll 
also,  alleges:    '*  Your  orator  knows  tbai  eves 
if  he  coiud  do  so  it  would  oe  wrong  for  bin 
to  make  said  Nannie  8.  and  Thomas  Opie  ft- 
sponsible  for  said  unpaid    purchase  inoocy 
bonds  under  the  circumstances  of  tbe  rsr. 
for  he  feels  perfectly  satisfied  that  they  wtft 
deceived  ana  defrauded  by  said  Casueno 
in  the  premises.    But  he  does  cfaarse  tbsi 
they  had  no  right  to  receive  said  Coofedcraie 
money  in  payment  of  said  bonds  or  otber^w 
for  them  or  to  give  up  said  bonds  to  nid  O*- 
tleman,  and  said  Castleman  has  no  riftit  tc 
have  them  or  treat  them  as  paid.    Said  Ostk 
man  has  since  his  said  purchase  all  the  whfli 
been  possessed  of  and  enjoyed  tbe  said  nhiS' 
ble  property  for  which  he  has  not  hcertlr 
paid,  and  so  much  of  said  purchase  moerr  af 
was  not  paid  dollar  for  dolUr  by  Mid  Gvd^ 
man  has  been  thus  far  a  total  Ion  to  tbe  aaiK 
of  said  Heirome  L.  Opie  and  his  beirs  at  bv.' 

The  principal  relief  asked  was  tbat  Cutb 
man  be  required  to  pay  *in  good,  bwW 
money  so  much  of  said  parcbaae  maarf, 
single  bills  and  interest  thereon,  as  bai  b<* 
been  paid  in  good  lawful  money."  and  tbii  ^ 
default  thereof  a  trustee  be  appointed  br  i^ 
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ooort  to  sen  the  real  estate  to  pay  off  the  price 
'Id  good  and  lawful  money^  to  the  legal  rep- 
reaentatiyes  or  distributees  of  Heirome  L. 
Opie,  acooidiog  to  their  respective  rights,  in- 
dudinff  the  widow. 

Casueman  demurred  to  the  bill  as  Insuffi- 
dratin  law,  and  also  filed  an  answer  deny- 
mg  an  the  material  allegations  of  the  bill. 
Answers  were  also  filed  hy  Mrs.  Meade  and 
John  N.  Opie,  in  which  they  pray  that  the  re- 
lease of  the  deed  of  trust  be  set  aside.  But 
tbey  do  not  file  cross  bills  or  make  any  direct 
issue  in  that  mode  with  Castleman. 

it  should  be  stated  io  this  connection  that  by 
deed  executed  by  Castleman  March  the  22d, 
1S78,  and  which  was  duly  recorded,  a  part  of 
the  lands  purchased  by  him  from  Heirome  L. 
Opie  in  lo56  was  conveyed  in  trust  to  secure  a 
debt  due  by  bond  to  the  executor  of  E.  L 
Smith,  which,  on  the  1st  of  August,  1887, 
ftmouDted,  principal  and  interest,  to  $5,706.67. 
This  debt  originated  in  1868,  the  Virginia 
bank  notes  paid  in  that  year  to  Opie's  personal 
representatives  having  been  borrowed  by 
Castleman  from  Smith. 

By  an  interlocutoiy  decree,  passed  Septem- 
ber 30th.  1«87,  (82  Fed.  Rep.  511),  it  was  ad- 
judged that  the  payments  made  by  Castleman 
of  the  above  bonds,  due  in  1861,  1862,  1863 
and  1864,  were  illegal  and  void,  and  that  the 
release  of  the  deed  of  trust  by  Conrad  was  of 
DO  effect;  but  that,  inasmuch  as  the  widow  and 
Thomas  Opie  acqmesced  in  and  consented  to 
such  payment,  the  bonds  were  discharged  to 
the  extent  of  their  interests;  and,  that  with 
respect  to  the  plaintiff,  Mary  Meade  and  John 
N.  Opie,  they  were  each  entitled  to  receive 
from  Castleman  (regarding  the  original  inter- 
est of  the  widow  as  one  third)  one  fourth  of 
two  thirds  of  the  original  amount  of  said 
bonds,  principal  and  mterest;  and  that  tbe 
deed  of  trust  remained  as  a  valid  security  for 
their  claims.  Tbe  release  by  Conrad  of  tbe 
deed  of  trust  was  set  aside  and  declared  to  be 
of  no  effect  as  to  tbe  interests  of  the  plaintiff, 
John  N.  Opie  and  Mary  Meade.  By  the  final 
decree  it  was  found  and  adjudged  that  the 
amount  due  April  16th,  1888,  to  the  plaintiff, 
Mary  Meade  and  John  N.  Opie,  each,  was  $6, 
3^.15.  The  lands  in  question  were  ordered 
to  he  sold  in  satisfaction  of  those  clHims,which 
^ere  given  by  the  decree  priority  over  all 
other  debts  against  Castleman's  estate,  includ- 
ing even  that  due  to  Smith's  estate. 

The  allegation  in  tbe  bill  that  the  personal 
representatives  of  Opie  were  induced  by  fear 
or  persuasion  to  accept  Confederate  money  in 
payment  of  Castleman's  bonds  falling  due  in 
1861  and  1862,  and  Virginia  bank  notes  in 
payment  of  those  falling  due  in  1868  and  1864, 
is  unsupported  by  the  evidence.  Nor  is  there 
wy  proof  of  fraud  committed  by  Castleman, 
unless  it  was  a  fraud  upon  his  part  to  pay  his 
bonds  in  the  only  kind  of  money  that  was  cur- 
rent or  in  general  use  in  the  locality  where  be 
and  they,  at  the  time  of  payment,  resided. 
Oistleman  testified  that  the  personal  represent- 
atives of  Opie  accepted  Confederate  notes  in 
mmeni  of  the  bonds  of  1861  and  1862  without 
the  slightest  hesitation  or  objection,  and  on 
the  occasion  of  that  payment  expressed  their 
williogrQess  IQ  accept  payment,  in  like  money, 
^t  the  bonds  of  1863  and  1864;  but  that  shortly 
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before  the  maturity  of  the  bond  of  1868  he 
was  notified  by  them  to  m^e  payment  in  Vir- 
ginia bank  notes.  And  this  demand  was  com- 
plied with  bv  him.  The  bond  of  1868  was  paid 
In  money  of  that  kind,  and  was  surrendered 
by  the  personal  representatives.  Sinclair, 
through  whom  tbe  bond  of  1864  was  paid,  tes- 
tifies that  no  objection  was  made  by  either  of 
tbe  personal  representatives  to  payment  in 
Virginia  bank  notes,  and  that  the  written  [220] 
order  for  the  release  of  the  trust  deed  was 
prepared  and  delivered  to  him  for  Castleman 
by  Thomas  Opie  himself.  If  the  statement  of 
Castleman  and  Sinclair,  upon  these  points 
were  not  strictly  in  accordance  with  the  truth, 
the  contrary  could  have  been  proven  by  the 
personal  representatives.  But  their  deposi- 
tions weie  not  taken.  The  plaintiff  gave  no- 
tice to  take  their  depositions  m  Baltimore,  and 
Castleman  attended,  with  counsel,  at  the  time 
and  place  designated  in  the  notice.  But 
neither  the  plaintiff  nor  his  counsel  appeared, 
and  the  depositions  were  never  taken.  No 
reason  is  suggested  why  they  were  noi  taken. 
It  must,  therefore,  be  taken  as  conclusively 
established  that  tbe  personal  representatives 
of  Opie  voluntarily  accepted  payment  of  the 
bonds  of  1861  and  1862  in  Confederate  money, 
and  that  tbey  demanded  and  received  Virginia 
bank  notes  in  discharge  of  the  bonds  of  1868 
and  1864. 

But  this  is  not  all.  Castleman  testified  that 
the  plaintiff  was  present  when  the  bonds  of 
1861  and  1862  were  paid  in  Confederate  notes, 
and  counted  out  the  money  for  his  mother. 
The  plaintiff  testifies  that  he  was  not  present 
at  any  of  the  payments.  But  the  plaintiff  ad- 
mits that  he  learned  from  tbe  representatives 
of  bis  father  of  the  payments  of  1862  and  1863 
shortly  after  they  were  made,  and  that  after 
the  war  the  Virginia  bank  notes  were  divided 
among  the  heirs,  he  receiving  his  portion  of 
them.  It  is  absolutely  certain,  from  the  evi- 
dence, that  the  plaintiff  knew  at  ]er\st  fifteen 
years  prior  to  the  commencement  of  this  action 
that  Castleman's  bonds,  falling  due  in  1861, 
1862,  1868  and  1864.  were  paid  off  during  the 
war,  partly  in  Confederate  monev  and  jMtrtly 
in  Virginia  bank  notes.  And  it  cannot  l>e 
doubted  that  these  facts  were  known  during 
the  whole  of  the  same  period,  to  Mary  Opie, 
who  reached  her  majority  in  January,  1863, 
and  to  John  N.  Opie.  who  reached  his  major- 
ity in  March,  1865.  If  this  were  not  so,  they 
would  have  testified  as  witnesses,  and  stated 
the  contrary. 

Under  such  circumstances  is  the  plaintiff 
entitled  to  the  aid  of  a  court  of  equity  as 
against  the  estate  of  Castleman?  Avowing  bis 
purpose  not  to  hold  the  personal  representatives 
of  his  father's  estate  responsible  for  having  ac- 
cepted Confederate  money  and  Virginia  bank  [2211 
notes  in  discharge  of  Castleraan's  bonds,  and 
for  having  directed  the  release  of  the  trust  deed 
given  to  secure  those  bonds,  can  be  be  heard  to 
say  that  these  settlements,  some  of  the  fruits 
of  which  he  and  his  co-distributees  enjoyed, 
and  of  which  he  had  full  knowledge  for  at 
least  fifteen  years  prior  to  the  commencement 
of  this  action,  ought  not  to  have  been  made 
and  should  be  now  disregarded?  These  ques- 
tions can  be  answered  only  in  one  way  in  a 
court  of  equity. 
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Tbe  present  case  Id  some  of  its  features  is  Dot 
unlike  that  of  QUugow  y.  lAp9e,  117  U.  8.  827, 
$34  129:  901,  908].  The  facts  in  that  case  were 
these:  Lapse's  execators  having  authority  to 
dispose  of  the  real  property  oi  the  testator, 
who  died  in  Virginia,  sold  certain  laods  in  that 
State  to  Spears  m  1800.  One  of  the  payments 
fell  due  in  October,  1861,  another  in  Octo- 
ber, 1862.  The  bonds  were  paid  in  a  check  on 
a  Vir^nia  bank,  which  was  deposited  in  that 
bank  uy  the  resident  executor  who  received  it 
Against  that  deposit  tbe  executor  drew  his 
checks,  which  were  paid  in  Confederate  notes. 
The  principle  question  in  the  case  was  whether 
the  debtor  was  discharj^ed  from  liabilitvtopay 
his  bonds  in  lawful  money  of  the  United  States. 
This  court,  after  referring  to  the  doctrine  de- 
clared by  the  Court  of  Appeals  of  Vir^nia, 
{PaUe3(m  v.  Bondurant,  80  Gratt.  94,)  that  a 
dchior  who  pays  to  an  executor  in  depreciated 
currency  a  debt  payable  in  gold  or  its  equiva- 
lent, knowinu  at  the  time  that  the  currency  is 
not  needed  for  the  payment  of  debts  or  legacies, 
or  other  uses  of  the  estate,  and  that  the  safety 
of  the  debt  does  not  require  its  collection,  may 
also  be  charged  as  a  participant  in  the  dem»ta- 
vit,  said:  *'The  present  case  does  not  come 
under  the  doctrine.  It  falls  within  the  class 
where,  for  debts  payable  in  lawful  money,  the 
depreciated  currency  of  the  country  where  they 
were  contracted  anci  the  executor  resides  can 
be  used  at  its  face  value  in  payment  of  lega- 
cies, and,  therefore,  may  be  accepted  by  him 
without  a  breach  of  trust.  The  notes  received 
bad  in  October,  1862,  to  a  great  exteDt,  super- 
seded the  use  of  coin,  and  t>ecame  the  princi- 
gai  currency  of  the  Confederate  states.  All 
usiness  tiAiisactions  there  were  bad  with  ref- 
erence to  them.  They  were  a  standard  of 
value,  according  to  which  contracts  were  made 
and  discharged.  Having,  therefore,  an  ex- 
changable  value,  they  were  sought  for  by  resi- 
dents within  the  Confederacv.  In  reference 
to  the  issue  as  to  whether  the  legatees  were 
estopped  to  question  the  action  of  the  executor, 
the  court  said:  ''The  resident  executor  there, 
however,  hesitated  to  accept  them  [Confederate 
notes]  in  payment  of  the  last  bond  of  Spears, 
whicn,  being  made  in  October,  1860,  must  be 
considered  as  payable  in  lawful  money,  and 
he  consulted  the  wishes  of  legatees  in  Virginia, 
among  whom  the  greater  (rart  of  the  money 
was  to  be  distributed.  They  desired  him  to 
take  the  notes,  and  received  them  in  discharge 
of  their  distributive  shares.  8o  f ar  as  those 
legatees  are  couceroed  their  approval  of  his 
action  was  showD  by  their  expressed  wishes, 
and  their  acceptance  of  the  notes.  They,  at 
least,  are  estopped  from  questioning  the  pro- 
priety of  his  conduct" 

The  plaintiff  alleges,  in  hia  bill,  that  his 
father's  estate  was  perfectly  solvent;  in  nowise 
involved  in  debt  The  only  persons,  therefore, 
interested  in  the  collection  of  Castleman*s  bonds 
were  the  widow  and  the  children  of  Hicrome 
L.  Opie.  The  court  below  correctly  held  that 
the  widow  and  Thomas  Opie  were  concluded,  as 
to  their  interests,  by  the  volunts^  acceptance  of 
Confederate  money  and  Virginia  bank  paper  in 
discharge  of  Castleman's  obligations.  Upon 
every  principle  of  Justice,  the  plaintiff  is  equal- 
ly concluded  by  hi8  knowledge  shortly  after,  if 
Dot  at  the  time  of,  the  surrender  to  Castleman 
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of  the  bonds  of  1861  and  1862,  that  ther  wen 
paid  in  Confederate  notes;  by  bis  wviuataif 
acceptance  of  his  part  of  the  Virgisk  ban 
notes  paid  by  Castleman  in  dischan^  of  the 
bonds  of  1868  and  1864;  and  by  hta  faBnit.  for 
more  than  fifteen  years,  to  aasail,  to  aoBe  di 
rect  legal  mode,  the  validity  and  good  faith  of 
tbe  settlements  with  Caatleman.     The  reasoa 

given  by  the  plaintiff  why  be  was  so  loogaleat 
,  that  he  removed  from  Yiiginia  to  Kaa- 
tucky  in  1878,  and  from  the  dooe  of  tbe  civfl 
war  up  to  the  fall  of  1880  was  noC.  aitbosch 
himself  a  lawyer,  financially  able  to  briac  tkis 
suit  or  to  carry  it  on.    We  cannot  regard  tkb 


paid 

of 


as  a  sufficient  excuse  for  his  inacdoa, 
it  had  been  competent  for  him,  after 
ance  of  a  part  of  the  Virginia  bank 
by  Castleman,  to  have  questioned  tbe 
thepersonal  representativea 

With  respect  to  the  interests  of  tbe  two  dti- 
tributees,  who  were  not  of  full  age  wbcn  Cba 
tleman  paid  the  bonds  of  1861  and  ISifi.  it  is 
only  necessary  to  say  that  Mim.  Meade  bad 
reached  her  majority  when  Castleman 
his  la>t   payment,  and  both  were  of  foil 
when,  after  the  war,  the  Virginia  bank 
received  from  Castleman  were  divided 
the  distributees.    We  cannot  suppoae,  froai  tbt 
evidence,  that  they  were  ignorant  of  tbe  aectk- 
ments  made  by  the  personal  repreaentaxivvi 
with  Castleman.    So  faras  the  record  disclnsiit 
no  fraud  was  practiced  upon  tbem;  aocbiu 
was  concealed  from  them.    When  the  OoalHr 
eracy  fell.  Confederate  notes  and  Virginia  brak 
notes,  based  upon  Confederate  bonds,  becsB^ 
of  course,  of  no  value.    Then  it  was  that  Mia. 
Opie  sent  back,  by  mail,  to  Castleman  soot  of 
tbe  bank  notes  paid  bv  him;  those,  perhaps 
which  she  had  retained  for  bercell    At  ibsl 
time,  if  not  before,  all  the  facta  were  Derea- 
sarily  known  to  Mrs.  Meade  and  John  N.  Opie, 
as  the^  were  known  to  the  plaintiff.    If  tbt 
plaintiff,  Mrs.  Meade,  and  John  N.  Ofie,  havt 
determined  not  to  hold  their  mother  and  brocte 
liable  for  having  voluntarily  received  p*jiatM 
from  Castleman  in  the  only  cnrreocT  osed  is 
the  locality  where  all  tbe  parties  rewlcd.  Cm- 
tleman's  estate,  he  not  being  cbargeabie  witk 
fraud,  ought  to  be  equally  exempt  tnm  hi 
bility. 

According  to  the  decided  prepoodefsacc  d 
evidence,  the  plaintiff.  Mrs.  Meade,  and  Mi 
N.  Opie,  during  the  entire  period  froB  tka 
close  of  the  war  until  the  institatioa  of  tbs 
suit,  acted  as  if  they  did  not  intend,  by  liciil 
proceedings,  to  question  the  TaUdity  of  tbe  «i- 
tlements  made  with  Castleman.  And  tbey  m 
acted  with  full  knowledge,  or  with  ample  «^ 
porttmity  to  acquire  knowledge,  of  all  the  ■* 
terial  facts  affecting  their  ngfats.  ^  ihtt 
long  silence,  and  their  unreasonable  6mj  b 
commencing  proceedings  for  relief,  tbcy  kiw 
forfeited  whatever  right  tbeybad  to  iavekr  ifet 
aid  of  a  court  of  equity.  What  tbev  did,  mA 
what  they  faOed  to  do,  is  soflicieat—iudcpm^ 
ently  of  any  Statute  of  Limitakioa,  and  iftft 
from  any  question  as  to  the  legal  r^t  of  t^ 
personal  representatives  to  aooept«  or  of  OHtb 
man  to  pay,  the  bonds  of  tbe  mtter  is  OosM- 
erate  money  or  Virginia  bank  notes  toiifcb 
lish  acquiescence  upon  their  part,  in  wfest «« 
done  bv  tbe  personal  representativea.  sad  is 
i  preclude  any  inter ferenc*  ^n  their  behalf  bf  ■ 
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mn  of  equity.  1  Story,  Eq.  Jur.  g  529:  2 
^xory,  Eq.  Jor.  §§  1520, 1540;  2  Pom.  Eq.  Jur. 
t§  817,  818,  819,  and  authorities  cited  under 
ach  leclioD;  Kerr,  Fraud  &  Mistake,  298,  805. 
The  decree  is  reversed,  and  the  eavse  is  ra- 
windedf  with  directions  to  dismiss  tfie  biU, 


3ITY  OP  CLAY  CENTER,  Kansas,  Appt., 

V, 

TEE  FARMERS  LOAN  <&  TRUST  COM- 

PANT. 

^e^3. 0.  Beporter^s  ed.  224, 225.) 

Jurisdiction  om  to  amount, 

rus  court  has  not  JurisdlcUon  of  a  suit  to  reoover 
two  InstaJIments  of  hydrant  rental  of  $1,850  each, 
in  which  the  reooTery  wua  $4,042.66.  although  the 
determination  that  such  rental  was  due,  and 
«bould  be  paid.  Involved  the  existence  and  valid- 
tty  of  the  contract  for  the  payment  of  rental: 
causes  of  action  for  hydrant  rental  which  had 
not  accrued,  but  might  subsequently  accrue, 
cannot  be  ayan<^  of  to  maLe  out  jurisdiction  of 
the  case  by  this  court  upon  appeal. 

ri^o.  839J 

Submtted  April  £6, 1899.   Decided  May  f  ,  189S, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Kansas,  sustaining  a  contract  in  respect  to  the 
ereilion  of  water  works  between  the  city  of 
Clay  Center  and  one  Boncbrake  and  a  water 
works  company,  bis  assignee,  and  the  liability 
of  the  city  to  pay  certain  installments  of  rent 
to  the  f^armers  Loan  &  Trust  Company, 
Uustee,  to  pay  interest  on  bonds  secured  by 
trust  deed,  and  awarding  recovery  to  the 
amount  of  $4,042.65.  Dismissed  for  want  of 
jurisdiction. 

The  facts  are  stated  in  the  opinion. 

i/et#r«.  J.  B.  Johnson,  John  llartin, 
F.  B,  Datoes  and  Benry  Keeler,  for  appellant. 

Messrs.  W.  H.  RossiniTton,  Charles 
Blood  Smith  and  Herbert  B,  Turner, 
for  appellee: 

The  appeal  should  be  dismissed. 

The  matter  in  dispute  is  necessarily  confined 
to  tbe  hydrant  rentals  sued  for. 

Aw  y.  Prentiss,  44  U.  8.  8  How.  771  (11: 
^);  Grap  ▼.  Blanehard,  97  U.  8.  564  (24: 
U08);  Ifew  Orleans  Nat,  Bkg,  Asso.  v.  New  Or- 
ifansMut.  Ins.  Asso.  102  U.  8. 121  (26:45);  Bil- 
<wi  ▼.  Dickinson,  108  U.  8.  165  (27:688). 

On  appeal  by  defendant  tbe  sum  of  the 
judgment  against  him  goyems  the  Juiisdiction 
when  no  affirmative  relief  is  asked. 

Optiika  City  ▼.  Daniel,  109  U.  8.  108  (27: 
873);  Henderson  v.  Wadsteorth,  115  U.  8.  276 
(29:  879);  HassaU  ▼.  Wileox,  115  U.  8.  598 
(29:  504);  Bowman  v.  Chicago  db  N.  W.  R.  Co. 
115  U.  8.  611  (29:  502);  Brvee  ▼.  Manchester 
t^  ^'  Co.  117  U.  8.  514  (29:  990);  New 
lork  Blev.  B.  Co.  v.  Fifth  Nat.  Bank  of  New 
J^k,  118  U.  8.  608  (80:  259);  Oibson  v.  Shu- 
f^t,  122  U.  8.  27  (80:  1088);  Zeekendorf  v. 
Mnson,  128  U.  8.  617  (81:  277);  Whitsitt  ▼. 
Union  Depot  S  B.  Co.  122  U.  8.  868  (80:  1150); 
UniUd  States  T.  JW»,  128  U.  8.  681  (81:  275). 

^^  U.  S.  U.  S..  Boos  36.  48 


Mr.  Chief  Justice  Fnller»  delivered  the 
opinion  of  tbe  court: 

This  was  a  suit  to  recover  of  the  city  of  Clay 
Center  two  installments  of  hydrant  rental  for 
eighteen  hundred  and  fifty  dollars  each,  with 
interest.  These  rentals  were  claimed  to  be  due 
under  an  alleged  contract  in  respect  of  the 
erection  of  water-works  between  the  dty  and 
one  Bonebrake  and  a  water- worka  company, 
his  assignee  and  successor,  and  to  be  payable 
under  said  contract  to  the  Farmers'  Loan  & 
Trust  Company,  trustee  in  a  trust  deed  to 
secure  bonds  issued  by  the  water- works  com- 
pany for  the  purpose  of  borrowing  money  to 
complete  the  construction  of  the  works. 

The  bill  prayed  that  the  city  be  decreed  to 
baye  contracted  with  the  Trust  Company  to 
pay  directly  to  it  so  much  of  the  hydrant  rental 
as  might  be  necessary  to  pay  the  interest  on  the 
bonds,  and  to  pay  the  two  installments  then 
due  with  interest.  The  decree  k'jstained  the 
contract  and  the  liability  to  pay  the  Trust 
Company  directly  and  awarded  recovery  to  the 
amount  of  $4,042.65.  This  was  all  that  could 
be  recovered  in  this  suit,  if  the  contract  were 
valid  and  binding  as  found.  If  the  Circuit 
Court  had  arrived  at  the  contrary  conclusion 
on  that  point,  this  was  all  that  in  this  suit  com- 
plainant could  have  lost;  and  as  in  tbe  latter  con- 
tingency complainant  could  not  have  brought 
the  case  here,  so  defendant  cannot,  because 
the  decree,  which  allowed  all  that  was  claimed, 
is  for  less  than  the  Jurisdictional  amount. 
Tbe  value  of  the  matter  in  dispute  was  the  ac- 
crued rental  and  interest,  and  although  the 
determination  that  such  rental  was  due  and 
should  be  paid  to  tbe  trustee  involved  tbe  ex- 
sistence  and  validity  of  the  contract,  yet  causes 
of  action  for  hydrant  rental  which  bad  not  ac- 
crued but  might  sut)sequentlv  accrue  cannot  be 
availed  of  to  make  out  jurisdiction  of  tbe  case 
by  this  court  upon  appeal.  New  England  Mori- 
gage  Security  Co.  v.  6ay,  ante,  646. 

TheappedUis  dismissed  for  want  of  jurisdic- 
tion. 


MARGARET  C.  FREEMAN,  Appt.. 

GEORQE  A8MU8. 

(See  8.  C.  Beporter*s  ed.  2S0-24L) 

When  reissued  patent  is  invalid— patent  for 
improvement  in  blastfurnaces. 

L  A  reissued  patent  is  Invalid  where  it  is  not  for 
the  same  invention  as  the  original  patent. 

2.  Reissued  letters  patent  No.  8204,  granted  to 
George  Asmus  November  24,  1868,  on  the  sur^ 
render  of  original  letters  patent.  No.  70447, 
granted  to  F.  W.  Lurmann  November  S,  1867,  for 


NOTB.— JV>r  what  patents  are  granted:  when  de^ 
elared  void,  see  note  to  Evans  v.  Baton,  4:  488. 

As  to  patentahttity  of  invevUifms^  see  notes  to 
Thompson  v.  fiolsselier,  SO:  76,  and  Coming  v.  Bur- 
den, 14: 683. 

As  to  abandonment  of  invention^  see  note  to  Pen* 
nock  V.  Dialogue,  7: 827. 

As  to  distinction  between  i/nventions  of  mechanism^ 
artielesn  or  products  and  processes;  when  latter  paU 
ented^  see  note  to  Coming  v.  Burden,  14: 688. 

As  to  itnAuMng  procest  and  product  In  same  paU 
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ent;  BeparaU  paUnt$  Vwnfor^  see  noU  to  Brans  t. 
Baton,  4: 488. 

As  to  %Dh<U  reissue  may  oomt,  see  note  to  O^fiellly 
T.  Morse,  14:  0OL 

As  to  assUfnmenU  before  iesukio  and  reiaeuino  pal- 
enU  recording:  when  aseianment  transfers  extended 
terms,  see  note  to  Gaoler  ▼.  Wilder,  18: 504. 

Am  to  when  assf^tnee  may  siis  for  infrUtatMk^nt; 
686 


an  improTement  In  blast  furnaces  are  Invalid,  so 
far  as  the  fint  claim  of  the  reissue  is  conoemed, 
because  it  is  not  for  the  same  invention  as  the 
original  patent. 

[No.  838. 1 
Argued  April  £0,  il,  1892.    Decided  May  16, 

1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Pennsylvania,  in  favor  of  the  plaintiff, 
George  Asmus,  against  Margaret  C.  Freeman, 
for  damages  for  the  infringement  of  reissued 
letters  patent  for  an  improvement  in  blast  lur- 
naces.  Eeoerud  with,  directions  to  dismiss  the 
suit. 

See  same  case  belo«( ,  27  Fed.  Rep.  684. 

The  facts  are  stated  in  the  opioion. 

Messrs,  Wayne  AfaeVeagh and  W.  D.  Bald* 
win,  for  appellant: 

A  closed  breast  furnace  was  old,  and  a  water- 
cooled  slag  discharge  was  old. 

Vinton  ▼.  Hamilton,  104  U.  S.  485  (26:807). 

There  was  no  invention. 

Thompson  v.  Boisselier,  114  U.  S.  1  (29: 76); 
Western  Electric  'Mfg,  Co,  v.  Ansonia  Brass  db 
a  Co.  114  U.  8.  447  (29:210);  Hailesy.Van- 
Wormer,  87  U.  8.  20  Wall.  858  (22: 241):  tHch- 
ering  v.  McCuUough,  104  U.  S.  310  (26:  749); 
Beeeher  Mfg,  Co.  t.  Atwater  Mfg,  Co,  114  U.  8. 
523  (29:232). 

Complainant* 8  fifth  exception  is  clearly  ob- 
jectionable as  being  too  general. 

SUjry  V.  Litnngston,  88  U.  8.  13  Pet.  859  (10: 
200):  Foster  ▼.  Qoddard,  66  U.  8.  1  Black,  506 
(17:  228). 

The  third  exception  is  simply  a  general  dis- 
sent from  the  master's  findings. 

Greene  ▼.  Bishop,  1  Cliff.  195. 

€knera]  allegations  of  error,  without  point- 
ing to  any  particulars,  are  clearly  insufficient. 

Harding  v.  Bandy,  24  U.  8.  11  Wheat.  126 
(6:  436);  Story  v.  Livingston,  88  U.  8.  13  Pet. 
868  (10:  204);  Bridges  ▼.  Shelden,  18  Blatchf. 
295;  Wooster  v.  Thornton,  26  Fed.  Rep.  274; 
Smith  ▼.  Standard  Laundry  Mach.  Go.  19  Fed. 
Rep.  826;  Lockhart  v.  Ham,  8  Woods,  542. 

Full  royalties  cannot  be  exacted  where  a 
part  only  of  the  claims  are  infringed. 

Seymour  v.  McCormiek,  57  U.  S.  16  How. 
486  (14: 1026);  Birdsall  v.  Coolidge,  93  U.  8. 
64  (28:  802);  Proctor  v.  BriU,  4  Fed.  Rep.  415; 
Wooster  v.  Simonson,  16  Fed.  Rep.  680;  West- 
eott  y.  Bude,  19  Fed.  Rep.  830;  Willimantie 
Thread  Cas,  v.  Clark  Thread  Co.  27  Fed.  Rep. 
867;  PhUp  v.  lioek,  84  U.  8.  17  WalL  460  (21: 
679). 

The  fun  license  fee  cannot  be  exacted  for 
an  infringement  limited  in  duration  and  extent. 

Washington,  A,  db  O,  Steam  Parket  Co.  v. 
Sickles,  86  U.  8.  19  WalL  617  (22:  204);  BurdeU 
▼.  Denig,  92  U.  8.  716  (23:  764);  Suffolk  Co.  v. 
Eayden,  70  U.  8.  8  Wall.  820  (18:  78);  Judson 
V.  Bradford,  8  Bann.  <&  Ard.  589,  16  Pat  Off. 
Gaz.  171. 


Complainant  demands  '^proper  ii 
specifies  no  time  when,  in  his  opinioo,  it 
M^n  to  run. 

The  Supreme  Court  dedsioos  aJI  tead  osa 
way— against  its  allowaooe  prior  to  tatl  d^ 
cice 

mby  ▼.  FooU,  61  U.  8.  20  How.  836  05: 

955);  Mowry  v.  Whiti^.  81  U.  8.  14  WalL  asc 
(20:  860);  UtOefield  v.  Perry,  88  U.  8.  81  Wal» 
205  (22:  577);  Parks  r.  Booth,  102  U.  a  » (.ft 
54);  JUinois  Cent.  B,  Co.  ▼.  iVrrtZZ,  110  U.  > 
301  (28: 154);  Corning  v.  Burden,  6«  U.  &  l'^ 
How.  252  (14:  688);  Livingston  t.  Waedsserth^ 
56  U.  8.  15  How.  546-^160  (14:  809-815);  Steam 
Stone  Cutter  Co.  v.  Windsor  i^g.  Oo.  17  Blatchf. 
24;  Brady  ▼.  AtlantieWorks,  8  Bann.  ^  Ard. 
577. 

Messrs.  William  Bakewell  and  Thnoai 
B*  Kerr*  for  appellee: 

None  of  the  alleged  anticipatioos  show  a 
closed  breast  furnace  having  a  water  oooktl 
cinder  discharge  opening,  and  oooe  of  then 
possesses  any  of  the  advantages  wliicb  are  ob- 
tained  by  the  use  of  the  inventioo. 

The  question  to  be  considered  is  whether,  m 
reading  these  prior  specifications  and  pabKc^ 
tions,  you  can  attribute  to  them  the  knowledge 
contained  in  plaintifTs  patent 

Muntz  V.  Foiter,  1  DowL  &  L.  942.  %  WefaL 
Pat.  Cas.  105,  107. 

In  order  to  anticipate  a  patent  "the  tDforsa 
tion  given  by  prior  publications  most  he  for 
the  purpose  of  pracUcal  ntility  equal  lo  whst 
is  given  by  the  subsequent  patents." 

BetU  V.  Memies,  4  Brat  A  8.  996;  Stmmemr 
V.  Osborne,  78  U.  S.  11  Wall.  555  (S»:  4f, 
Cohn  V.  United  States  Corset  Gh.  93  U.  &  3M 
(23:  90^:  Downton  ▼.  Teager  MiUing  Ck  W 
U.  8.  466  (27:  789). 
The  reissue  was  perfectly  proper. 
Walker  v.  Terre  Haute,  44  FVsd.  Rcbl  »; 
Marsh  v.  Seymour,  97  U.  8.  848  (24:  068;:  WSt- 
son  V.  Coon,  18  Blatchf.  582;  Hurimt  t.  SdA 
linger,  180  U.  a  468  (82: 1016);  Bamm  t.  A»^ 
drews,  122  U.  8.  40  (30: 1064):  EusssB  t.  Jkd^ 
93  U.  8. 463  (23: 974). 

It  is  undoubtedly  true  that  the  general  rak 
is  that  where  less  than  the  whole  inveatioB  fee* 
been  infringed  evidence  must  be  given  to  she* 
the  value  of  the  part  appropriated. 

Proctor  V.  BriU,  4  Fed.  Rep.  416:  Wee$tert 
Simonson,  16  Fed.  Rep.  680. 

This  general  rule  fails  where  the  daia  it- 
fringed  IS  shown  to  be  the  only  one  of  the  svr 
eral  claims  of  the  patent  which  has  or  kad 
any  value  or  where  it  is  shown  that  the  dif- 
ferent  claims  of  the  patent  are  for  safastaatialtf 
the  same  invention. 

Westcott  V.  Rude,  10  Ffed.  Rep.  880. 
It  also  fails  in  cases  where  the  daias  art 
infringed  are  structural  only. 

Willimantie  Thread  Co.  t.  Clark  Tksmi  (k 
27  Fed.  Rep.  867. 

The  cases  cited  by  appellant  as  to  imotrt 
differ  from  the  present  case  because  here  tkrt 
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u}hen  patentee  must:  vhenthe^] 
Wilson  V.  Bouaseau,  11: 1141. 

As  to  damages  for  infringememt  ef  vnUtd: 
damaget^  see  note  to  Huffit  ▼.  Bmenoo.  Vk  SM. 

As  to  fiotes  given  for  popt^nt  rloaca:  inai  tkmm'  I*- 
/ore  mo^uHty,  see  note  to  MandevtUa  V.  WctaS.  fc  C 

27kat  prior  tise  or  fote  efimventkmrm^npmmt 
void  see  noCa  to  V^vach  v.  Ourter«  94:  Ml. 
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li  an  eiUbliflbed  lioense  fee.  aod  under  the 
doctrine  laid  down  by  Mr.  Jvitice  Strong  in 
Ue^moiim  B.  8,  7*.  Cb.  t.  Pmmykania  R.  Oo, 
6  Bum.  A  Ard.  51^  518,  the  complainant  is 
entitled  to  a  license  fee  because  the  amount  of 
tbe  lojraltjr  was  fixed,  and  therefore  interest 
waa  only  compensation  for  the  delay  of  pay- 
meat  of  a  Uquklated  sum.  This  case  was  re- 
^vraed.  110  U.  S.  490  (28:  222),  but  not  on 
thia  point.  Bee  also  diekOB  t.  Bordm^  8 
Blalcbf.  6 


Mr.  Juttici  BUtehlbrd  delivered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Eastern 
District  of  Pennsylvania,  by  Gkorge  Asmus 
acainst  Mnrgaret  C.  FreemsD,  founded  on  the 
alleged  infrlnceroent  of  reissaed  letters  patent 
No.  8904,  granted  to  satd  Asmus,  November 
24,  1888,  on  the  surrender  of  orieinal  letters 
patent  No.  70447,  granted  to  F.  W.  Lilrmann, 
of  OsnabniclL,  in  PruRsia,  November  5, 1867, 
for  an  improvement  in  blast  furnaces. 

on  the  12th  of  July,  18<(7,  Ltlrmann  asidgoed 
to  Asmu9  all  the  right,  title  and  interest  in  and 
fo  the  improvement  for  which  LQrmsnn  was 
about  to  apply  for  a  patent,  and  tbe  specifica- 
tion for  which  was  signed  by  him  on  that  day. 
The  patent  was  gran^  to  LQrmann,  although 
the  assitniment  was  recorded  in  the  Patent 
Oftire  some  time  before  the  granting  of  the 
patent. 

On  the  3d  of  November.  1888,  Asmus  tiled 
In  tlic  Patent  Office  a  petition  signed  by  him- 
^t  If,  but  not  signed  by  LUrmann,  praying  for 
tbe  reisftue  of  the  patent.  In  that  petition. 
Asmus  stated  that  he  believed  that  tbe  original 
patent  was  inoperative  and  invalid  by  reason  of 
m  defective  specification,  which  defect  had 
an^n  from  inadvertence  and  mlstslLe;  and  he 
asked  that  a  new  patent  rolftht  issue  to  him 
for  the  same  invention,  for  tbe  residue  of  the 
period  of  the  original  patent,  imder  the 
amended  specificatioo  therewith  presented. 
Tbe  oath  annexed  thereto,  made  by  Asmus, 
was  sworn  to  October  24, 1868,  and  sUted  that 
A«mus  verily  believed  that  by  reason  of  an  in- 
suthdeot  or  defective  specification,  the  oridnal 

e stent  was  not  '*  fully  valid  and  available  to 
im,**  and  that  the  error  had  arisen  from  in- 
advertence, accident  or  mistake,  and  without 
vny  fraudulent  or  deceptive  intention.  Ac- 
coippanyinff  tbe  petition  and  oatb  was  a  state- 
ment signed  by  the  attorneys  for  Asmus,  which 
s»id:  *^Theerron  and  defects  occurring  in 
the  original  specification  by  inadvertence 
and  mistalce  and  sought  to  be  corrected  by 
this  application  for  a  reissue  are  as  fol- 
lows: The  invention,  as  described  in  the 
ori^ioal  specification  and  represented  In  tbe 
drawings,  clearly  oomprises  a  blast  furnace 
with  a  cloaed  breast,  where  the  slag  is  dis- 
cbsrged  through  an  opening  or  openings 
cooled  with  water,  but  tbe  claim  in  the  original 
specification  is  confined  to  a  sUg  discbarge 
piece  or  cinder  block  constructed  and  attached 
m  a  certain  specific  manner.  It  Is  obvious 
that  tbe  dnder  block  D  can  be  connected  to 
or  cast  solid  with  the  plate  C.  without  chanff- 
iBff  lite  nature  of  tbe  invention,  and  in  the 
new  spedficaiioD  this  defect  has  been  corrected 
aad  a  chioae  has  been  added  to  the  claim  with 
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the  Tiaw  to  cover  tbe  whole  ground  of  the  In- 
vention." 

Tbe  answer  of  the  defendant  denies  tbe  nov- 
elty of  the  invention,  tbe  allesed  infringe- 
ment, and  the  validity  of  the  reiMue,  and  as- 
iigna  as  grounds  of  snob  invalidity  that  the 
application  for  the  reissue  waa  not  assented 
to.  signed  or  sworn  to  by  Ltlrmann;  that  the 
reissue  was  for  an  invention  difiFerent  from 
that  claimed  in  the  original  patent;  and  that 
the  reissue  contains  much  new  matter  inter- 
polated by  Asmus.  Several  other  defenses 
were  also  set  up. 

With  a  view  to  a  comparison  of  the  specifi- 
cation of  the  orii^nsl  with  tbat  of  the  reissue, 
the  following  paper  contains  both  of  the  speci- 
fications, the  parts  in  italics  not  being  fotmd  in 
tbe  originsl,  and  the  parts  in  brackets  not  be-  i2ZS] 
ing  found  in  the  reissue: 

"Beit  known  tbat  [D  F.  W.  Ltlrmann,  of 
Osnabruck,  in  the  Kingdom  of  Prussia,  [have] 
invented  a  new  and  useful  improvement  in 
blast  furnaces,  and  I,  Qeorfs  Asmus,  tf  th$ 
city,  county  and  Stats  cf  Aew  York,  amignes 
of  ths  said  F.  W,  L&rmann,  do  herebv  declare 
[that]  the  following  [is]  to  m  a  full,  clear,  and 
exact  description  tbereof,  which  will  enable 
those  skilled  in  the  art  to  make  and  use  tbe 
same,  reference  being  had  to  the  accompany- 
ing  drnwioi;.  forming  part  of  this  specificatioD, 
In  which  drawing  Figure  1  is  a  vertical  central 
section  of  a  furnace  [to  which  my  Improve- 
ment is  applied]  built  according  to  this  inven- 
tion. Fig.  2  is  a  horizontal  section  through 
the  tuyerefi.  Fi?.  8  is  a  front  cleration  of  tbe 
slag  discbarge  pfece  or  cinder  block  detached. 
Fig.  4  is  a  vertical  section  thereof  [of  the  lat- 
ter also  detached].  Simf'j^r  letUrs  indicate 
corresponding  parts.  » 

"This  invention  relates  to  [furnaces  for 
smelting  iron  ore,  and  baa  for  its  object  to 
dispense  with  tbe  'tymp'or  fore  hearth  and 
tbe  'wall  stone  *  now  In  common  use  in  iron  blast 
furnaces,  and  to  replace  tbe  tymp  arrange- 
ment by  such  a  construction  as  allows  the  slag 
to]  en  to ti  improvements  in  blast  furnaces  %rith 
a  closed  breast;  and  it  consists,  principally,  in 
a  blast  furnace  irtf A  a  closed  breast.  u)here  ths 
shg  is  discharged  through  an  opening  cooled 
with  water  in  such  a  manner  that  the  tymp  or 
fore  hearth  and  the  wall  stone  can  be  dispensed 
with,  and  that  the  slog  can  be  tapped  directly 
from  the  hearth.  It  consists,  further,  in  a  stag 
discharge  piece  or  'dnder  block*  ef  peeuHar 
construction,  as  will  be  hereinafter  more  fuUy 
explained,  wherebff  the  building  of  a  furnace 
according  to  this  tntention  and  its  eorrtct  oper^ 
ation  are  materially  facilitated.  In  otder  Is 
enable  those  skilled  in  the  art  to  fully  under' 
stand  the  ol(feet  of  this  intention,  I  will  Jlrst 
point  out  the  disadcantages  of  Hast  furnaces 
with  a  fore  hearth,  such  as  are  now  in  common 
use  for  melting  ore.  In  sue/i  [the  tymp  ar-  « 
I  rongement]  furnaces  the  slsi;  is  driven  out  [of  r*«oi 
,  the  furnace]  by  flret  being  [being  firai]  forced  l***J 
below  the  tymp  stone,  wbfcb  projects  below 
the  level  of  tbe  tuyeres  and  intercepts  tbe  cur- 
rents of  air  and  prevents  their  escape  with  the 
slag  which  stands  in  the  Uym6]  fore  hearth  rxt 
the  same  level  as  on  tbe  ueartb,  the  slsg  In  in? 
discbarced  only  when  it  rises  in  the  [t>nipj 
^fore  hearth  high  enough  to  overflow  the  to  i 
I  of  the  wall  stone  that  forms  the  bottom  of  the 

U7 


226-241 


SiTFRBMB  COUBT  OF  THB  UkITED  StaTES. 


Oct.  Tekm, 


dischargiDg  orifice.  By  this  annDgement  the 
tymp  BtoDe  coostitates  a  trap  which  iDtercepts 
:  the  currents  of  air  and  causes  their  pressure  to 
•  be  exerted  directly  on  the  surface  of  the  slag 
'  CD  the  hearth.  This  method  of  (jODStruction 
has  several  disadvaQtages,  one  of  which  is  the 
;  difficulty  of  keephig  toe  tymp  stone  and  the 
turrouuding  parts  &  repair;  another  is,  that 
the  pressure  of  the  currents  of  air  or  wind  is 
hmited  [and  counteracted]  by  the  counter- 
pressure  of  the  column  of  slag  in  the  [tympi 
fin^  hearth;  and  another  is  that,  one  side  oi 
the  furnace  being  occui^ied  by  the  [tymp,] 
fare  hearth,  no  tuyere  can  be  applied  on  that 
side,  and  consequently  the  supply  of  wind  is 
irregularly  distributed.  By  the  improvement 
v>huh  constitutes  the  sulfjeet-matter  of  the  pres- 
ent invention  these  disadvantages  areowreome, 
[My  invention  avoids  or  overcomes  these  dis- 
advantaeesl  in  a  simple  and  effective  manner. 
**In  [thiis  example  of  my  Invention]  the 
drawings  the  letter  A  designates  the  furnace, 
and  B  several  tuyeres,  which  are  arranged 
therein  at  a  proper  height.  The  furnace  is  eon- 
sttucted  with  a  closed  freast,  [My  furnace  has 
no  tymp]  and  the  sides  of  the  hearth,  whether 
round  or  square,  extend  clear  down  to  the 
bottom  stone,  the  usual  opening,  (not  shown 
in  the  drawing,)  being  maae  in  the  lower  part 
of  the  hearth  for  the  discharge  of  the  iron. 
The  openings  for  the  tuyeres  B  are  distributed 
at  equal  4£tances  apart  in  the  sides  of  the 
hearth.  At  a  suitable  height  from  the  bottom 
stone  [I  ^eavel  an  opening  is  Itft  in  the  hearth, 
in  which  [I  place]  is  placed  a  cast  iron  or  brass 
slag  discharge  piece  or  cinder  block,  D,  which 
is  cast  or  made  with  numerous  channels  or 
pipes  running  up  and  down  or  in  other  direc- 
tions through  it,  as  shown  in  Figs  8  and  4. 
The  cinder  block  [piece]  D  [is]  may  be  formed 
[2301  ^^^^  '^  dovetail  on  its  upper  end,  which  is 
fitted  into  the  bottom  of  a  stationary  metallic 

Slate,  C,  connected  with  the  furnace,  or  it  may 
f  attadied  to  said  plate  in  any  other  desirabU 
manner,  or  cast  solid  vnth  the  same,  if  desired, 
[The]  This  plate  [C]  is  also  cast  or  made  with 
channels  or  pipes  running  through  it,  and  the 
channels  or  pipes  of  said  plate  and  of  the  cin- 
der block  [piece]  D  may  be  so  arranged  as  to 
connect  or  communicate  with  each  other  when 
the  plate  C  and  cinder  block  [piece]  D  are  in 
their  proper  position,  [positions]^  or  they  may 
be  independent  of  each  other,  in  the  drawing 
the  plate  0  is  sfiown  above  the  cinder  block,  but 
it  may  also  be  placed  below  or  in  any  other  de- 
sirable  position  in  relation  to  the  same.  The 
object  of  the  [pddl  channels  or  pipes  is  to  per- 
mit the  plate  C  and  cinder  block  [piece]  D  to  be 
cooled  by  forcing  water  through  them  while 
the  furnace  is  in  operation,  proper  connections 
being  made  for  that  purp<^  with  a  reservoir 
of  cold  water  or  with  a  force  pump.  One  or 
more  holes  are  made  in  the  [said  piece]  cinder 
block  D,  through  which  the  slag  is  discharged, 
the  shape  of  said  holes  being  shown  in  Fiss.  8 
and  4,  the  middle  portion  being  cylindrical, 
but  each  end  beine  conical  or  flaring.  The 
dimensions  of  the  [slag  discharge  piece]  cinder 
block  are  a  little  less  than  the  opening  in  which 
it  is  placed  and  the  space  left  aroundit  is  filled 
with  sand,  which  can  be  readily  removed  in 
case  it  is  desired  to  remove  the  block  D  to  re- 
pair it  or  if  it  is  deaired  to  have  an  opening  in 
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the  hearth  to  work  through,  as  when  aar  ir 
regularitv  in  the  smelting  process  hai  takea 
place.    The  flow  of  the  oSoAing  water  throut 
the  [sla^  discharge  piece  1  eimder  Ueek  D  ■ 
regulated  for  the  purpose  of  oootroifiag  the 
discharge  of  the  slag  through  it.    By  aflovbi; 
much  cooling  water  to  circulate  tfaroach  ni 
water  channels  or  pipes,  the  temperature  of 
the  block  [piece]  D  is  lowered  aofficieadj  to 
allow  a  coating  of  slag  to  adheie  and  choke  ici 
discharge  openings,  which  are  of  \em  diaairtcr 
in  the  midole  than  at  their  eofla.    By  irducio| 
the  flow  of  cooling  wato*   the  esmier  bUd 
[piece]  is  allowed  to  retain  the  higher  temoa 
ature,  and  in  consequence  the  alaj^  m  Bened 
out  of  the  discharge  openings  and  xhej  becnme 
clear  and  open  and  pennit  the  dag  to  flow 
without  interruption.    When  the  dac  te  tht 
hearth  is  [lower  than]  below  the  level  of  tfaed» 
charge  openings  the  fatter  are  wianptj  rioted  br 
an  iron  plug  [rod].    [My]  Tkde  inveatioo  ru 
be  easily  applied  oy  those  skilled  is  the  tn  ra 
which  It  belongs,  to  blast  funiaoet  of  the  con- 
mon  construction,  by  removing  the  fen  heerA 
and  closing  the  aperture  l^  in  the  brmst  ^t't 
fumaee  under  the  tymp  stone  by  inaerii*^  tit 
plate  Cwith  tfie  cinder  block  D.     [This  ioruh 
tion  is  attended  with  severs!!  advantsgei  ofv 
the  common  method  of  constructing?  or  amaz- 
ing furnaces,  amon^  whidi  I  oMotioQ  the  fol- 
lowing:]     The  pnneipal  advatUages  ieri'wi 
from  this  invention  are  as  foUcwe:    Hrst  t 
permits  a  higher  pressure  of  wind.    Secoui. 
the  hearth  is  preserved  in  better  cooditioa  tku 
where  the  common  mode  of  conatractioe  h  re- 
tained.   Third,  the  labor  of  the  opentioa  of 
smeltinff  is  lef^sened.    Fourth,  it  allows  oot 
more  side  of  the  hearth  for  a  tayere.  Fiftk,  i 
avoids  the  stoppages  of  the  wind  supply  »*▼ 
necessary  as  often  as  the  iron  is  dialuiiffd 
Sixth,  a  considerable  increase  la  gained  ia  ik 
product  of  the  furnace,  while  at  the  same  tia* 
the  cost  of  Ubor  and  repairs  ia  lessened. 

"Having  thusdeseribed  this  imventi^.lWW] 
what  I  claim  as  new,  and  desire  to  secnit  >f 
letters  patent,  is— 

"1.  Ablast/umaee  with  a  dosed  brsut,9kn 
the  dag  is  discharged  through  an  sfiaisf  ^ 
openings  cooled  by  water,  SMbsteaUisUy  e$  •< 
forth. 

•*I1J  2.  The  slsff  discharge  piece  •r«>*' 
block  D,  constructed  and  arranged  satMtaatkUt 
as  described. 

•T2J  8.  The  [slag  discharge  pi^cr)  fl*** 
block  D,  in  combioaiion  with  tbe  piste  C.  t» 
which  it  it  fitted  [aUached.]  •ubstaa.iiOj  • 
described. 

"[a]  4.  The  shape  of  the  disrbsrr^np^l^ 
or  openings  of  the  aadsr  btoek  [piece]  D.  ^'-' 
made  flanng  at  its  ends,  and  of  dina**^ 
diameter  In  the  middle  or  oentrsl  ptft,»^ 
stantially  as  described. 

"[4]  6.  The  combining  [CombbdBiwiA]^ 
the  slag  discharffe  piece  or  Hnder  Usd  »uj 
series  of  water  cnanneb  or  pipes,  sobstss»7 
as  and  for  the  purpose  alwve  set  fortk 

*'[5.1  6.  Combining  with  the  meullie  pv 
C  a  series  of  water  channds  or  pipes,  ssbtftf^ 
ally  as  and  for  the  purpose  set  foftk 

^•[6]  7.  The  method  of  cooiroWag A^ 
charse  of  slag  from  blast  fumaoes  bj  isn* 
ing  the  temperature  of  the  slag  diKbsrp  p^ 
or  cinder  block,  substantiallT  ••  dsieribsi 
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"This  specification  sigDed  by  me  this  [twelfth 
ly  of  July,  1867.]  ffih  day  of  (ktcber,  1S68. 
•*[P.  W.  LUrmaoD.]    Oearge  Asmus.** 

After  a  heariiig  on  pleadings  and  proofs,  the 
^ort  entered  a  decree,  on  the  19tb  of  July, 
^.  adjudging  that  the  reissued  patent  was 
alia:  that  the  defendant  had  infringed  its  first 
tiim;  and  that  the  plaintiff  was  entitled  tore- 
>Ter  profits  and  damages,  and  referring  it  to 

master  to  ascertain  the  same.  The  opinion 
r  the  Circuit  Court  was  given  May  14.  1886, 
od  is  r^>orted  in  27  Feci  Rep.  684.  On  the 
^port  of  the  master,  a  final  decree  was  made 
V  the  court  October  12, 1888,  awarding  to  the 
iaintilf  $1,000  damages  and  the  costs  of  suit 
"be  defendant  has  appealed  to  this  court. 

As  we  are  of  opinion  that  the  decree  below 
inst  be  revented.  because  of  the  inyalldity  of 
^  reissue,  it  is  unnecessary  to  consider  any 
ther  question. 

The  only  claim  of  the  reissue  which,  it  is 
ow  contended,  was  infringed.  Is  the  first 
laim,  which  reads  as  follows:  "  1.  A  blast 
omaoe  with  a  closed  breast,  where  the  slag  is 
iischaroed  through  an  opening  or  openings 
ooled  by  water,  substantially  as  set  forth." 
Claims  2  to  7,  Inclusive,  of  the  reissue  are  sub- 
tdntially  in  the  same  language  as  claims  1  to 
t  of  the  original  Claim  1  in  the  reissue  is 
ntirely  new,  and  it  is  not  contended  here  that 
be  defendant  Infringed  any  of  the  claims  of 
he  oriffinal  patent,  or  any  claim  of  the  reissue 
)ther  tLiii  claim  1. 

It  was  held  by  the  Circuit  Court  that,  while 
:]aira  1  of  the  reissue  was  not  embraced  in  the 
original,  the  matter  claimed  by  that  claim  was 
io  embraced;  that  the  language  of  the  original 
specification  clearly  described  the  clo«ed 
breaat  furnace;  that  a  furnace  built  in  accord- 
loce  with  the  language  of  the  original  would 
be  necessarily  clc^  breasted;  that  the  other 
element  of  claim  1  of  the  reissue,  '*  where  the 
slag  is  discharged  through  an  opening  or  open- 
ings cooled  by  water."  was  no  less  clearly  de- 
scribed in  the  original;  that  the  drawings 
originally  filed  showed  the  same;  that  claim  1 
of  tbf'  reissue  might,  therefore,  have  been  em 
braced  in  the  patent  as  first  issued,  or  intro- 
duced into  the  r  issue  without  changing  the 
specification;  that  the  change  made  by  the  re- 
issue simply  expressed  the  same  thing  m  dilTer- 
eot  terms;  that  claim  1  of  the  reissue  was. 
therefore,  not  an  enlargement  of  the  invention; 
that  such  additional  claim,  omitted  through 
inadvertence,  accident,  or  mistake,  might  be 
secured  by  means  of  a  reissue,  if  applied  for 
withm  a  reasonable  time;  that  in  this  case 
the  application  was  made  a  lit  lie  after  the  ex- 
piration of  one  year;  and  that  the  question 
whether  the  omission  occurred  through  inad- 
vertence, accident,  or  mistake,  was  a  question 
for  the  Commissioner  of  Patents. 

But  we  are  of  opinion  that  these  views  can- 
not prevail  in  the  present  case.  It  is  apparent, 
from  the  description  contained  in  thespecifica- 
tioo  of  the  original  patent,  the  LUrmann  con- 
sidered his  invention  to  consist  essentially  of  a 
tentovable  slag  discharge  piece,  cast  with  num 
erous  channels  or  pipes  running  through  it, 
formed  with  a  dovetail  at  its  upper  end  fitted 
ioto  the  bottom  of  a  stationary  metallic  plate 
coooected  with  the  furnace,  and  provided  with 
cbanoels  or  pipes  so  that  water  might  flow 


through  the  dag  discharge  piece  and  plate, 
coniomtly  or  separately,  that  they  mignt  be 
cooled  while  the  furnace  was  in  operation. 
The  slag  discharge  piece  was  made  removable, 
and  provided  wit")  one  or  more  holes,  the  mid- 
dle portion  of  tht  holes  being  cylindrical,  but 
each  end  being  conical  or  flaring.  By  regulat- 
ing the  flow  of  water  through  the  slag  dis- 
charge piece,  its  temperature  could  be  lowered 
suflSciently  to  allow  a  coating  of  slag  to  cboke 
the  discharge  opening,  which  coating  could  be 
melted  out  bv  diminishing  the  flow  of  water 
and  thus  allowing  the  temperature  to  rise. 
The  opening  couldbe  closed  by  an  iron  block 
when  necessary. 

The  fundamental  devices  claimed  by  Ltii^ 
mann  as  his  improvements  were  (1)  the  metal 
plate  C,  provided  with  water  channels;  (2)  the 
removable  slag  discharge  piece  provided  with 
water  channels;  and  (8)  the  method  of  regulat- 
ing the  discharge  of  the  slag  by  raising  and 
lowering  the  temperature  of  the  slag  disdiarge 
piece. 

The  first  claim  of  the  original  patent  claimed 
a  slag  discharge  piece  provided  with  a  water 
circuiaiion,  connected  with  a  water-cooled 
plate  C,  having  small  hour  glass  shaped  dis- 
charge openings,  and  capalue  of  being  re- 
moved from  the  furnace  when  desired.  The 
slag  discharge  piece  of  the  second  claim  was 
of  the  same  character  as  that  described  in  the 
first  claim.  The  third  claim  was  for  the  shape 
of  the  slag  discharge  opening,  flaring  at  its 
ends,  and  of  diminished  diameter  in  the  mid- 
dle. The  fourth  claim  was  for  the  combina- 
tion of  such  slag  discharge  piece  and  a  series 
of  water  channels  or  pipes.  The  fifth  claim 
was  for  the  combination  of  the  metallic  plate 
C,  with  a  series  of  water  channels  or  pipes. 
The  sixth  claim  was  for  regulating  the  dis- 
charge of  the  slag  by  varying  the  temperature 
of  the  water  cooled  slag  discharge  piece. 

Asmus,  in  his  testimony,  states  that  his  rea- 
son for  obtaining  a  reissue  was  to  make  the 
meaning  of  the  whole  invention  as  clear  as 
possible;  that  the  reason  why  he  did  not  apply 
sooner  for  the  reissue  was  that,  in  arranging  a 
number  of  furnaces,  they  differed  more  or 
less  in  construction,  and  he  had  to  adapt  his 
construction  according  to  the  circumsiances; 
that  this  made  it  necessary  to  give  the  con- 
struction quite  different  shapes,  retaining  al- 
ways the  main  points;  that  experience  cau5:ed 
him,  in  order  to  prevent  mistakes,  to  find  a 
formula  which  expressed  the  spirit  of  the  in- 
vention in  the  clearest  way  possible,  and  which 
flowed  plainly  from  the  technical  description 
given  in  the  original  patent:  and  that  the  ex- 
perience and  the  reasoning  derived  from  it 
took  up  some  time.  When  asked  what  kind 
of  mistakes  he  referred  to,  he  said,  *'That  dif- 
ference in  shape  might  be  taken  for  a  different 
thing." 

This  testimony  shows  that,  instead  of  desir- 
ing merely  to  remedy  formal  defects  which 
appeared  on  the  face  of  the  papers,  Asmus 
waited  until  exoerience  and  reasoning  had 
shown  him  the  broadest  formula  in  which  to 
express  the  claims  of  his  patent  so  as  to  cover 
aU  possible  modifications. 

While  the  petition  for  the  reissue  states  that 
Asmus  believes  that  the  original  patent  "is  in- 
operative and  invalid  by  reason  of  a  defective 
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«Yie  orlgliiAl  ptteot  The  cases  of  Mahn  t. 
JIaneood  and  Coon  t.  WUmn  were  died  and  ap- 
proved. 

The  ease  of  Parker  d  W.  Co.  t.  TaU  Cfoek 
Co,  is  died,  and  applied  in  MatthnM  ▼.  Iron- 
Had  Mfg.  Co.,  in  Ho9kin  t.  FUhar,  In  Fa^ 
Lock  Mfg.  Co.  t.  yamet.  126  U.  a  447, 4M[81: 
[•411      W7.  812],  and  in  /^^wer  t.  Detroit. 

'  In    ra/#  Lodt  Mfg,  Co.  t.  DerkMrt  Nat. 

Bank,  9l  reissue  was  held  invalid,  altboogb  il 
was  applied  for  only  thirteen  davs  after  the 
^raniiog  of  the  orijB^inal.  because  there  was  not 
m  dear  mistake,  iDadvertently  committed,  in 
the  wordinfT  of  the  daim;  and  the  cases  of 
Coon  T.  WtUon,  ltt$  t.  Sargent,  and  Parker 
<f  TT.  Cb.  T.  Tal4  Clock  Co.  were  died  and 
Applied. 

In  EUeirie  Oat  Lighting  Co.  r.  BoeUm  EteO' 
trie  Co..  a  reissue  was  held  invalid  because 
there  was  no  inadyertence,  acddent,  or  mistake 
vucb  as  wouM  authorize  a  reissue  with  new 
claims,  and  the  sole  object  of  the  reissue  was 
unlawfully  to  expand  the  claims. 

We  are  of  opinion  that  the  present  reiMue  la 
Id  valid,  so  far  as  the  first  claim  of  it  is  con- 
cvroed,  because  it  Is  not  for  the  same  invention 
as  tbe  original  patent,  and  is,  therefore,  within 
the  express  exception  of  tbe  statute.  Ad  of 
July  4.  1886.  chap.  857,  $  18,  6  ^tat.  at  L.  123. 
There  is  noCbiDg  inconsistent  with  tbe  forego- 
iofr  views,  in  our  decision  in  Toplif  t.  Tofiiff 
tohte,  8%8). 

TU  decree  pf  the  Circuit  Covrt  i»  revereed  and 
the  eaae  remanded  to  thai  court,  wUh  a 
io  diemim  the  Ml,  with  eoete. 


JAMES  a  RTAN,  Appi., 

CHARLES  H.  HARD  et  al. 
(See  &  a  Beporter*S  ed.  Ml-MA.) 

Patent  for  wire  led  Mteme  toid-^ofd  eowMna- 
Oam—patentabU  mo^eltg. 

t.  Letters  patent  No.  Man  ffrantad  May  UK  U81« 
to  Cbartca  H.  Dunks  and  James  &  Bjnan,  for  las- 
pfoitneota  In  swtnc  wovao  wire  bed  bottoaa, 
are  void  for  tbe  want  of  noveltj  and  of  patsot* 
ahimr. 

&  Svcry  etooMiii  of  iSb/b  oooiblDatSoo  covered  \ff 
the  otalns  of  the  patent  to  Cbsriea  H.  Dook  and 
Jamoa  &  Ryan  yranted  May  10»  1881,  for 
provMBeots  to  woven  wire  bed  boctocna  was 
eedcfdly  okl  and  w«U  known  at  the  data  of  the 


Jl   Tha  aatascttatkHi  of  one  waD  known  material 


for  another  and  nothhif  mora,  m  a  patent  does 
not  involve  invention;  ohanges  made  by  pa- 
tentees which  would  oooor  to  a  meobanlo  of  oa» 
dinary  skill,  are  not  a  patentable  novelty. 

[No.  846.] 
Argued  April  28, 139$.   Decided  Mai$  16. 1899. 

APPEAL  from  a  decree  of  tbe  Circuit  Ckyort 
of  tbe  United  Statea  for  tbe  Northern  Dis- 
trict of  New  York,  in  faTor  of  the  defendant! 
in  an  action  brought  by  Jamea  B.  Ityan  el  ai.. 
against  Charles  H.  Hard  «<  a/.,  for  an  alleged 
infringement  of  lettera  patent  for  improve- 
ments in  awing  woven  wire  bed  bottoms.  4/' 
Jtrtned. 

See  same  case  85  Fed.  Rep.  881. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  John  B.  Gleaaon*  for  appellants: 

The  patent  is  itself  prima  fade  eridence  that 
the  patentee  was  the  first  inventor,  and  casta 
upon  him  who  denies  it  the  burden  of  sustain- 
ing his  denial  by  proof. 

Smithw.  Goodyear D.V.  Cb. 08 U. 8. 486 (88: 
963). 

The  fact  that  the  device  has  gone  Into  gen- 
eral uae  and  displaced  other  devices  which  have 
previously  been  employed  for  analogous  uses 
may  be  considered  upon  the  question  whether 
the  latter  device  Involvea  a  patentable  inven- 
tion. 

mckM  V.  KOeeg,  85  U.  8. 18  Wall.  670  (%U 
853);  Dalton  v.  Neleon.  18  Blatchf.867;  Maf- 
win,  Patenta,  pp.  490,  600. 

Mr.  J.  B.  Jenlrina.  for  appeDeea: 

The  state  of  the  art  as  disclosed  bj  tbe  undia- 
puted  evidence,  shows  that  there  is  no  patent 
able  novel^  in  tbe  Dunks  and  Ryan  patent. 

Amee  v.  Carlton  Spring  Bed  Oo.2A  Fed  Repi 
785,  787;  Trojf  Laundry  Madk.  Oe.  v.  Bunnell, 
37  Ftd.  Rep.  810;  PhOhjm  v.  EbeheH^l  F^ 
Rep.  89;  Union  Edge  Alter  Co.  t.  Keilh,  81 

Fed.  Rep.  46;  Thomson  ^w.  SmilhdO.Mfff' C^- 
83  Fed.  Rep.  791;  Learw  v.  Bohenetein,  88 
Ted.  Rep.  8b;  roder  t.  JfOZi,  85  FM.  Rep. 
831;  Florehdm  v.  dehiOing.  86  F^  Rep.  856; 
New  York  BeU.  S  Peek.  (h.  t.  Magowan,  87 
Fed.  Rep.  868;  Calkine  v.  OeMMk  Carriage  Co. 
87  F^  Rap.  896;  ButUr  r.  aeOtel,  87  F^ 
Rep.  819.  ^ 

ifr.  Jueliee  Blaiehlbrd  deUvered  the  opte. 
Ion  of  the  oourt: 

This  la  a  suit  iu  equity,  brought  Aprfl  1, 
1887,  in  the  Circuit  Court  of  the  united  8Utea 
for  the  Northern  District  of  New  York,  bj 
Jamea  E.  Ryan.  Franda  A.  Hall,  WnUam  R. 
Cougk,  and  Richard  W.  Elliott.  a|»iost  Charlea 
H.  Hard,  John  J.  Crawford,  and  Henry  D. 
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sold,  see  note  to  Bvana  V.  Bstoo«  4:131. 
Am  to  patemtaiiOmt  of  imvemtione.  m 

V.  nolsssllar.  tk  7%.  and  Oomlng  v. 


nolM  to 


14:  MIL 

jAm  to  aitandonment  of  invention. 
V.  DlaloffiM,r:B7. 


wots  to  Fen- 


od.  earn  note  to  OomlDg  v.  Bordso,  14:  MH 


la  iufiudino 


lis 
amd  produH  a» 
ChwVer.asa  nols  lo 


144  V.  S. 


JLBto^ekatreiemtiwtaifeeeer.ma  imIs  So  0*Billly 
v.Mone.l4:60L 

A*  to  amigmmenU  before  Wemtm$  amd  r$iemetm§ 
imfwif  Twootditio:  wittn  tUKkmrnoni.  trtnuettn  as. 
tandtd  fannc,  see  Mto  to  Oayler  V.  Wild«,  Uk  sot. 

to  WOtuo  V.  Bonsnao,  U:  lUL 

Ae  to  daaiiigst  foir  imfrimgemeed  ef  pateM;  CraMs 
daaMam,  see  noCf  to  Hocg  V.  Bmeeion,  U:  sat. 

/orv  «Mtiv««,  see  noCf  to  MaodavlUa  V.  Waloh,  idSr. 
that  vrior  uee  or  eaie  ofinoenetonrenderepatend 
aoO.  see  nsto  to  fkaooh  v.  Caitsr.  14:  SS4. 
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speciflcaUoD,"  he  does  not  make  that  allega- 
tfoD  in  his  oath,  but  states  in  the  latter  merely 
that  the  patent  "ia  not  fully  valid  and  avail- 
able to  him;"  and  in  the  statement  accompany- 
ing the  petition  and  oath,  his  attornejrs  sav 
Uiot  the  claim  io  the  original  speci^cation  is 
conftned  to  a  slaff  dischaige  piece  or  cinder 
block  constructed  and  attached  in  a  certain 
specific  manner,  and  that  the  new  first  claim 
is  added  "with  the  view  to  cover  the  whole 
ground  of  the  invention."  A  comparison  of 
the  oriffinal  specification  with  that  of  the  re- 
issue shows  that  the  only  substantial  change 
made  is  to  insert  in  the  latter  enlarged  defini- 
tions and  descriptions  of  the  alleged  invention, 
and  the  new  nnd  enlarged  first  daim. 

In  the  assignment  of  July  13,  1867,  from 
LUrmann  to  Asmus,  which  bears  date  the 
same  day  as  the  signature  of  LUrmann  to  the 
original  specification,  the  latter  says  that  his 
invention  "is  fully  described  in  the  specifica- 
tion pertaining  to  said  application,  which  I 
have  si^ed  under  oath."  The  inventor  did 
not  swear  to  the  specification  filed  for  the  re- 
issue; and,  although  his  oath  was  not  required 
to  it,  as  the  law  stood  at  the  time  the  reissue 
was  applied  for,  vet  the  fact  remains  that  the 
reissue  was  wholly  the  work  of  the  assignee 
and  not  at  all  of  the  inventor;  and  it  by  no 
means  followed  that  the  inventor  would  ever 
have  asserted  that  there  was  any  error  in  the 
on'^nal  specification  or  claims,  arising  from 
inadvertence,  accident,  or  mistake. 

The  new  matter  inserted  in  the  specification 
of  the  reissue.«.and  hereinbefore  set  forth  in 
italics,  in  connection  with  the  omission  from 
the  reissue  of  the  parts  in  brackets  contained 
in  the  original,  constituted  a  broad  definition 
on  which  to  found  claim  1  of  the  reissue — a 
claim  to  "a  blast  furnace  with  a  closed  breast, 
where  the  slag  is  discharged  through  an  open- 
ing or  openings  cooled  by  water,  substantially 
as  set  forth."  In  addition  to  the  description 
in  the  original  of  the  connection  of  the  slag 
discharge  piece  with  the  metallic  plate  0,  it  u 
also  stated  in  the  reissue  that  such  slag  dis- 
charge piece  may  be  attached  to  the  plate  C 
"in  any  other  desirable  manner,  or  cast  solid 
with  the  same,  if  desired."  This  is  new  mat- 
ter, as  ii  also  the  addition,  in  the  specification 
of  the  reissue,  that,  in  the  drawing,  the  plate 

0  is  shown  above  the  slag  discharge  piece  or 
cinder  block,  but  that  it  may  also  be  placed 
below,  or  in  any  other  desirable  position  in 
relation  to  the  same.  So,  also,  it  is  added  in 
the  specification  of  the  reissue  that  the  inven- 
tion can  be  applied  to  blast  furnaces  of  the 
common  construction  "by  removing  the  fore- 
hearth  and  closing  the  aperture  left  in  the 
breast  of  the  furnace  under  the  tymp  stone  by 
inserting  the  plate  0  with  the  cinder  block  D. 

But  the  material  point  la  the  extension  of 
the  invention  claimed,  by  the  addition  of  daim 

1  of  the  reissue,  the  words  in  which,  "sub- 
stantially as  set  forth,"  refer  to  the  new  matter 
in  the  reissue,  that  the  slag  is  discharged 
"through  an  opening  cooled  with  water  in 
such  a  manner  that  the  tymp,  or  fore-hearth, 
and  the  wall-atone  can  be  dispensed  with." 
The  intention  manifestly  was  to  construe  the 
first  claim  so  as  to  cover  any  kind  of  blast 
furnace  with  a  dosed  breast,  having  a  slag 
discharge  opening  cooled  in  any  manner  or  to 

HftO 


any  extent  by  water.  There  Is  noildag  la  Ik 
or&inal  specification  which  fadfcates  tfcil  aq 
such  daim  was  intended  to  be  made  b  ft 
original  patent.  On  the  oontrary.  Ok  wy^ 
purport  of  that  spedficatioa  diowi  thst  it  wa 
intended  to  daim  only  a  ala^  divhsige  piea 
or  cinder  block  constructed  and  attached  la  i 
specific  manner,  as  is  set  forth  in  the  stateaaM 
of  the  attorneys  of  Aamus,  aooompaayiaf  1^ 
application  for  the  reissue. 

This  case  was  dedded  in  the  Cfacnil  Oser, 
May  14, 1886;  and  both  before  and  met  tlM 
there  have  been  numerous  decfnions  ia  tU< 
court  which  require  that  the  present  mmm  hr 
held  invalid,  although  it  was  applied  for  «itb**i 
less  than  a  year  after  the  granting  of  the  orir 
inal  patent    Those  cases  are  makm  ▼.  &'- 
t0OMf,  112  U.  S.  354  m:  6«5]:  Omt.  WOm^ 
113  U.  8.  268  [28:  9^3];  Zaes  v.  SatfoU,  1". 
U.  8.  652  [30:  5441;  Pdrker  t.    W,  0».  v.  ri.' 
Cloek  Co,,  123 U.  8.  87  [31:  1001;  Ji^rtAm^ 
Ironclad  Mfg.  Co,.  124  U.  8.  847  [II:  4^ 
BoOdn,  V.   FUhfT,   125  U.   8.  217  [SI:  7» 
FlawT  V.  BetrmX,   127  U.   8,   563  Itt:  ir. 
TaU  Lock  Mfg,  Co,  w,  BcHakire  NmL  Ai*. 
135  U.  8.  342  [84:  1681;  EUetrie  Ga»  U9^i 
Go,  T.  BoUon  Etectrie  Co.,  139  U.  a  481  [ST. 
250]. 

In  Mahn  v.  Hanoood,  a  reiasne  was  heU  o 
valid,  where  it  was  dear  that  the  only  ofcjKt 
of  it  was  to  enlarge  the  claims  of  the  or^^ 

f)atent  The  desmptiou  was  not  altered  b  t^ 
east.  The  daims  in  the  original  weradn' 
and  explidt,  one  of  them  bein^  retaiaed  ■*' 
stantially  in  the  reissue.  Nothing  wa~  '* 
or  changed,  except  to  multiply  the  dai 
make  them  greater,  and  tliat  wasdooe.  ooc  for 
the  benefit  of  the  original  paten: ?e,  bat  fort^ 
of  his  assignee. 

In  Coon  V.  WiUon,  the  appticatioa  fir  tii^ 
reissue  was  made  a  little  naora  thaa  fkra 
months  after  the  mnting  of  the  oriciaal  pit 
ent;  but  it  was  sM  that  a  denr  mi-^take.  ittJ 
vertently  committed,  in  the  wordiag  of  tk 
daim,  waa  necessary,  without  reference  to  tW 
length  of  time;  that  there  was  no  wtkfakt  m 
the  wording  of  the  daim  of  ttte  ocigiasL  tktf 
the  description  warranted  no  other  dsia  tad 
did  not  warrant  the  daim  of  the  nimm:  ite 
the  description  had  to  be  dianged  in  tht  » 
issue  to  warrant  its  new  daim:  aad  tfcit  tht 
description  in  the  reiasne  waa  not  a  oMRchtf 
and  satisfactory  statement  of  what  wm  # 
scribed  in  the  original,  but  waa  a  dmcrit^ 
of  a  different  thing,  so  ingeniondy  wonM  • 
to  cover  what  was  claimed  in  the  rrismcL 

In  iMf  V.  Sargent,  the  doctriae  ciCtm^ 
Wiiion  was  approved  and  appHed.       ^ 

Ttie  whole  subject  was  reviewed  la  Av*** 
d  W.  Co.  V.  TaU  Clock  Cb.,  and  the  4i^ 
the  case  of  S^ym^nr  v.  (Moma,  79  U.  &  I 
Wall  516  [20:  83],  were  oonakSercd:  lad  e 
waa  held  that  what  suggested  or  i^die^lvi* 
the  original  spedficaticm  waa  not  to  teoasw 
ered  as  a  part  of  the  original  inventioa  iatesde 
to  be  covered  \y  the  (Kiginal  patent,  vskv  t 
could  be  seen,  from  a  oompariaoa  of  ikt  t^ 
patents,  that  the  invention  which  the  orifW 
waa  intended  to  cover  embraced  the  ite* 
thus  suggested  or  indicated  in  the  origiad>V*' 
ification,  and  unless  the  original  ^k^^^*? 
indicated  that  those  things  wereeatofl^^ 
the  invention  intended  to  bavebeea  ncW"? 
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!be  original  patent.  The  cases  of  Mahn  t. 
Uartccod  and  Coon  t.  Wilson  were  cited  and  ap- 
voved. 

The  case  of  Parker  A  W.  Co.  v.  TaU  Clock 
Co.  is  cited,  and  applied  in  Matthnoi  v.  Jron- 
^ad  Mfg.  Co.,  in  Uoskin  t.  FUhsr,  In  TaU 
Lode  Mfg.  Co.  v.  Jame9,  126  U.  8.  447, 464  [81: 
307.  812],  and  in  Flower  v.  Detroit. 

Id  Tale  Lock  Bfg.  Co.  v.  Berkehire  Nat. 
Bank,  a  reissue  was  held  invalid,  although  it 
vas  applied  for  only  thirteen  days  after  the 
graDiiog  of  the  original ,  because  there  was  not 
a  clear  mistake,  inadvertently  committed,  in 
tbe  wording  of  the  claim;  and  the  cases  of 
Coon  V.  Wtlion,  Ivei  v.  Sargent,  and  Parker 
d  W.  Co.  ▼.  Tale  Clock  Co.  were  cited  and 
ipplied. 

Id  Eleetrie  Oat  Lighting  Co.  r.  Boston  Eleo- 
trie  Co. ,  a  reissue  was  held  invalid  because 
there  was  no  inadvertence,  accident,  or  mistake 
such  as  would  authorize  a  reissue  with  new 
claims,  and  the  sole  object  of  tbe  reissue  was 
Qolawfully  to  expand  the  claims. 

We  are  of  opinion  that  the  present  reissue  is 
invalid,  so  far  as  the  first  claim  of  it  is  con- 
cerned, because  it  is  not  for  the  same  invention 
as  ibe  original  patent,  and  is,  therefore,  within 
tbe  express  exception  of  the  statute.  Act  of 
July  4.  1886,  chap.  857,  §  18,  5  ^itat.  at  L.  123. 
There  is  nothing  inconsistent  with  tbe  forego- 
iD|r  views,  in  our  decision  in  Topliff  v.  Tojuiff 
{ante,  658). 

The  decree  of  the  Circuit  Covrtis  reverted  and 
the  ease  remanded  to  that  court,  with  a  direction 
to  diemits  the  bill,  with  costs. 


JAHE8  B.  RTAN,  Appt., 

CHARLES  H.  HARD  et  au 
(See  &  a  Beporter*S  ed.  241-248.) 

Patent  for  wire  bed  bottoms  void— old  comhina- 
tiun— patentable  novelty. 

t  Letters  patent  No.  211821  granted  May  10,1881« 
to  Charles  H.  Dunks  and  James  B.  Ryan,  for  im- 
l»rovementt  in  swlnff  woven  wire  bed  bottoms, 
are  void  for  the  want  of  novelty  and  of  patent- 
abUity. 

!>  Bvery  element  of  tbe  combination  covered  by 
the  claims  of  tbe  patent  to  Charles  H.  Dunk  and 
James  B.  Byan  flrranted  May  10,  1881,  for  im- 
provements in  woven  wire  bed  bottoms  was  con- 
oededly  old  and  well  known  at  the  date  of  the 
patent. 

^  Tbe  substttntion  of  one  well  known  material 


fbr  another  and  nothing  more,  m  a  patent  does 
not  Involve  invention;  changes  made  by  pi^ 
tentees  which  would  occur  to  a  mechanic  of  ov» 
dinary  skill,  are  not  a  patentable  novelty. 

[No.  846.] 
Argued  ApHl  28, 189$.   Decided  Maig  16, 1899. 

APPEAL  from  a  decree  of  the  Circuit  Ck>urt 
of  tbe  United  States  for  the  Northern  Dis- 
trict of  New  York,  in  favor  of  the  defendant! 
in  an  action  brought  by  James  B.  Ryan  et  al.. 
against  Charles  H.  Hard  et  al.,  for  an  alleged 
infringement  of  letters  patent  for  improve- 
ments in  swing  woven  wire  bed  bottoms.  4/' 
firmed. 

See  same  case  85  Fed.  Rep.  881. 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  John  B*  Gleaaon,  for  appellants: 

The  patent  is  itself  prima  facie  evidence  that 
the  patentee  was  the  first  inventor,  and  castj 
upon  him  who  denies  it  the  burden  of  sustain- 
ing his  denial  by  proof. 

iSmith  V.  Goodyear  D.  V.  Co.  08  U.  8. 486  (28: 
052). 

Tbe  fact  that  the  device  has  gone  into  gen- 
eral use  and  displaced  other  devices  which  have 
previously  been  employed  for  analogous  uses 
may  be  considered  upon  tbe  question  whether 
tbe  latter  device  involves  a  patentable  inven- 
tion. 

Hicks  T.  EeHsey,  85  U.  S.  18  Wall.  670  (21: 
852);  Dalton  v.  Nelsm,  18  Blatchf.857;  Mer- 
win.  Patents,  pp.  409,  500. 

Mr.  J.  B.  Jfenkins,  for  appellees: 

The  state  of  the  art  as  disclosixl  by  the  undis- 
puted evidence,  shows  that  there  is  no  patent- 
able novelty  in  the  Dunks  and  Ryan  patent. 

Ames  V.  Carlton  Spring  Bed  Oo.2i  Fed  Ren. 
785,  787;  Troy  Laundry  Mach.  Co.  v.  Bunnell, 
27  Fed.  Rep.  810;  PhiUips  r.  Kochert,  81  Fed. 
Rep.  89;  tfnUm  Edge  Setter  Co.  v.  Keith,  81 
Fed.  Rep.  46;  Thomsons.  Smith  dbQ.  Mfg.  Co. 
82  Fed.  Rep.  701;  Leary  v.  Hohenstein,  82 
Fed.  Rep.  882;  Toder  t.  Mills,  25  Fed.  Rep. 
821;  Floreheim  v.  Schitting,  26  Fed.  Rep.  266; 
I^ew  Tork  Belt,  d  Pack.  Co.  t.  Magowan,  27 
Fed.  Rep.  862;  Calkins  v.  Oshkosh  Carriage  Go. 
27  Fed.  Rep.  206;  Butler  t.  Steekel,  27  Fed. 
Rep.  210.  ^ 

Mr.  Justice  Blatehford  delivered  the  opin- 
ion of  the  court: 

This  is  a  suit  iu  equity,  brought  April  7, 
1887,  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  New  York,  by 
James  B.  Ryan,  Francis  A.  Hall,  William  R. 
Cougle,  and  Kichard  W.  Elliott,  against  Charles 
H.  Bard,  John  J.  Crawford,  and  Henry  D. 


NonL—For  what  patents  am  granted;  when  de- 
<iandvoid,  see  note  to  Evans  v.  Baton,  4:488. 

•^  to  patentatfOttv  of  inventions,  see  notes  to 
"^xnpMD  T.  BotMoUor.  flh  78,  and  Comlnff  v.  Bur- 

-^  to  abandonmerU  of  invention,  see  note  to  Pen- 
«>ck  V.  Dialogue,  7: 827. 

-^U)  Mttlnetion  between  Inventione  of  mechanism, 
^''tlcles,  orpntduttsandproeesses;  when  latter  patent" 
^■ee  note  to  Oominff  v.  Burden,  14:  688. 

-^  to  iiieludino  process  and  product  in  same 
t>ateiit,tepairau  patents  ther^or^  aide  note  to  Bvans 
▼•]hton,4:48a. 

M4  U.  S. 


-  As  to  wTiat  reissue  may  eover.Boe  note  to  0*Relllj 
V.  Morae,  14: 001. 

As  to  asstgnmentt  before  issuing  and  reissuing 
patent:  recording;  when  assignment  transfers  eer- 
tended  terme,  see  note  to  Gayler  t.  Wilder,  18: 604. 

As  to  when  assignee  may  sue  for  infringement; 
when  patentee  must:  when  ihey  nmstjoin,  see  note 
to  Wilson  V.  Rousseau,  U:  114L 

As  to  damages  for  infringement  of  patent;  treble 
damages,  see  note  to  Ho«g  v.  Bmerson,  18: 884. 

As  to  notes  given  for  patent  rights;  purchaser  be* 
fore  maturity,  see  note  to  Mandeviile  v.  Welch,  6:87. 

That  prior  use  or  sale  of  invention  renders  patent 
void,  see  note  to  Frenoh  v.  Garter,  84: 864. 
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Hard»  for  an  alleged  iDfringemeDt  of  letters 

Sitent  No.  241821,  granted  May  10,  1881.  to 
barles  H.  Dirnks  and  James  B.  Ryan,  for 
improvementa  in  swine  woven  wire  bed  bot- 
toms. The  alleged  infringement  consisted  in 
tbe  sale  by  tbe  defendants  of  woven  wire  bed 
bottoms  containing  the  patented  improvements. 
The  answer  of  the  defendants  set  up,  among 
other  things,  the  want  of  novelty  and  of  patent- 
ability. Issue  was  joined  and  proofs  were 
taken,  and  the  Circuit  Court,  held  by  Judne 


y  Judge 
inion  in 


Coze,  on  August  18, 1888,  gave  an  opinion 
favor  of  the  defendants  (85  Fed.  Rep.  881)  in 
pursuance  of  which  a  decree  was  entered  dis- 
missing the  bill. 

The  specification  of  the  patent  says: 

**C  represents  a  central  section  of  the  ordi- 
nary woven  wire  fabric  in  common  use  in  bed 
bottoms.  This  fabric  is  attached,  at  either  or 
both  ends,  to  a  swinging  cross  bar,  which,  in 
turn,  is  suspended  from  one  of  the  end  rails  of 
the  bedstead.  By  preference  we  construct  the 
twinging  bar  in  two  parts — ^a  lower  portion,  D, 
formed  of  wood,  to  which  one  end  of  the 
woven  fabric  is  secured  by  means  of  suitable 
pins,  or  otherwise,  and  an  upper  portion,  D^ 
provided  upon  its  outer  edge  with  a  series  of 
holes,  d,  the  upper  and  lower  portioos  being 
secured  to  each  other  by  rivets,  bolts,  or  other 
analogous  devices.  Thus  the  upper  part  may 
be  made  to  assist  in  securing  the  end  ^  the 
woven  fabric,  to  cover  the  end  of  the  fabric, 
and  thus  protect  the  mattress  from  undue 
wear,  and  ^so  as  a  means  by  which  to  attach 
the  springs.  E,  links,  or  other  devices  employed 
to  connect  said  swinging  bar  with  the  end  rail 
of  the  bedstead. 

"£  £  represent  a  series  of  spiral  springs; 
each  connected  at  one  end  to  the  swinging  bar, 
and  at  the  other  end  to  the  end  rail  of  tbe  bed- 
stead, preferably  by  means  of  an  interposed 
supplemental  bar  or  rail,  F,  which,  in  this 
instance,  we  have  represented  as  being  a  metal 
bar  provided  with  holes  upon  one  ed^  for  tbe 
attachment  of  the  springs,  and  provided  also 
upon  the  other  edge  with  holes,  f^  adapted  to 
receive  pins,  hy  means  of  which  said  bar  F  can 
be  attached,  either  to  the  end  rail  of  the  bed- 
stead or  to  a  separate  rail.  G,  which,  in  turn, 
is  secured  to  the  end  rail  of  the  bedstead. 

'*In  Fig.  1  we  have  shown  both  methods  of 
attaching  the  bar  F  to  the  bedstead,  it  being 
attached  to  the  foot-rail  B^  by  means  of  a  series 
of  bolts,  hooks  or  pins,  h;  and  in  case  pins  are 
inserted  in  the  rail  B^  for  this  purpose,  we  pre- 
fer to  indine  them  backward,  in  order  to 
prevent  the  bar  F  from  being  accidentally  de- 
tached when  in  use;  or  the  pins  may  be  pro- 
vided with  heads,  the  holes  in  the  end  rail  of 
tbe  bedstead  being  inclined  inwardly  at  their 
lower  ends,  when  the  tension  of  the  springs  £ 
will  keep  the  form  in  position. 

"  When  the  bar  O  is  employed  its  ends  may 
be  notched  to  engage  with  the  vertical  posts  of 
the  bedstead,  or  with  cleats  or  ribs  secured  to 
the  inner  faces  of  the  posts  or  of  the  side  rails, 
as  the  construction  of  the  bedstead  shall  indi- 
cate as  being  most  convenient;  or  the  end  rail 
of  the  bedstead  may  be  provided  with  an 
inwardly  projecting  rib  having  pins  or  hooks 
corresponding  to  those  marked  b;  or  hooks 
may  be  attached  to  and  project  from  the  inner 
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face  of  the  rail  in  proper  posltioQ  to  noeif r 

the  bar  F. 

"  Referring  to  Fisr.  4,  H  H  an  tbe  fidenfli 
and  I  V  the  end  rails  of  a  bed-botton  adqned 
to  be  applied  to  a  bedstead  of  any 
approved  construction,  and  rest  apon  tlie< 
with  which  such  bedsteads  are  osoiJ^  pro 
vided  for  the  ptirpose  of  sopporting  a  detach 
able  bed-bottom. 

"In  this  construction  we  prefer  to  dbpwnr 
with  the  supplemental  rail  G  and  attack  tbe 
bars  F  directly  to  the  end  rails,  1 1',  is  waA 
manner  as  to  be  readily  detaciied  tbetcfroa.  is 
order  to  facilitate  the  rolling  up  of  tbe  aprnt 
portions  for  transportation. 

*'  By  an  examination  of  tbe  drawings  ft  viD 
be  seen  that  tbe  cut  ends  of  tbe  woven  vuv 
fabric  enter  and  are  secured  within  a  tbmt 
formed  between  the  upper  and  lower  fsees  of 
tbe  swinging  bar  D  D',  and  that  tbe  sprfaiei  cr 
links  which  connect  said  bar  to  tbe  end  nil 
are  attached  to  the  bar  at  tbe  edge  oppoale  to 
that  at  which  the  woven  wire  enters  the  ibroat, 
and  in  about  the  same  horizontal  pUoe.  »tbift 
the  tension  of  the  parts  tends  to  maintafai  tkt 
bar  in  a  substantially  horizontal  plaae,  tbos 
presenting  a  suitable  surface  adapted  to  sap- 
port  the  mattress  without  undue  wear  kmm 
any  portion  of  its  lower  surface.    So,  slifa. 
constructing  the  bar  in  such  manner  that  it  i» 
adapted  to  receive  a  book  formed  of  one  of  tiic 
convolutions  of  the  springs  £  fadtilaieB  tbe 
employment  of  such  spring  as  tbey  are  osssUt 
found  in  the  market,  this  result  bebtf  bert 
obtained  by  the  employment  of  astrip  orsHUl 
for  one  part  of  tbe  bar  D  P';  but  we  dssi-c 
wish  to  be  limited  to  tbe  use  of  metal  for  ikit 
purpose.    One  advantage  whidi  is  doe  lo  tbe 
use  of  wood  for  this  bu  is  tbe  fart  tbac  ib 
yieldiog  and  elastic  nature  permits  artachaest 
of  the  sprini^-wire  of  which  tbe  fabric  C  ii 
formed,  and  the  vibrations  of  the  bar,  wIwb  is 
use,  without  breaking  their  attached  ends. 

*'By  the  use  of  the  sprinss  and  swiafisK 
bars  the  great  strain  upon  tbe  woven  fabric 
which  is  reouired  in  beds  of  aiha  coostra^ 
tion  may  be  dispensed  with,  because  tbe  ipriajs 
may  be  made  of  such  strength  as  wiU  permfl 
tbe  fabric  to  be  sui)ported  with  comparaiivrif 
little  tension  upon  it  when  tbe  bed  is  aol «» 
taining  any  weight  except  that  of  tbe  beddia^ 
the  springs  preventing  undue  sagriog  of  tl» 
fabric  when  the  weight  of  tbe  person  it  throwi 
upon  it. 

'*We  do  not  wish  to  be  limited  to  tiy  pv 
ticular  description  of  sprincs  for  coooccticf 
the  swinging  bar  or  l>ars  wiUi  tbe  bed^ml.  or 
with  the  supporting  frame  shown  in  Fig  1 » 
many  other  forms  of  springs  might  oe  c« 
ployed  without  departing  from  the  spirit  d 
our  invention. 

'*  Whenever  in  this  patent  we  use  the  wtvA 
'bed- bottom'  or  'bed'  we  wish  to  be  ao<i<t 
stood  as  meaning  either  a  removable  coo«t^J^ 
tion,  like  that  shown  in  Fig.  4,  wfaicL  » 
adapted  to  be  made  and  sold  as  an  artide  d 
manufacture,  separate  and  apart  from  the  tird* 
stead  with  which  it  ia  to  be  used,  or  a  cos 
struction  adapted  to  be  attached  directly  tocki 
end  rails  of  an  ordinary  l>edstead,  oor  iawa 
tion  being  equally  adapted  for  nse,upQa  eiUK 
of  such  constructions.  "^ 
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The  claim  are  three  in  number,  as  follows: 
**1.  Id  a  bed-bottom,  the  combination,  with 
to  eod-rail,  of  tbe  links  or  springs,  the  section 
of  woren  wire  fabric,  aod  an  intermediate  con- 
nect ing  transverse  bar,  provided  upon  one  edge 
with  a  throat  adapted  to  receive  the  ends  of  a 
a  wire,  and  upon  the  opposite  side  with  means 
for  attachhig  the  links  or  springs,  substantial- 
ly as  described. 

'*3.  in  a  bed-bottom,  the  combination,  with 
tbe  end  rail,  of  the  links  or  springs,  the  section 
of  woven  wire  fabric,  and  an  intermediate  con- 
necting bar  consistirg  of  a  part  to  which  tbe 
ftbric  is  attached, :  nd  a  part  adapted  to  pro- 
tect the  mattress  from  contact  with  the  ends  of 
The  wire,  substantially  as  set  forth. 

*'8.  In  a  bed  bottom,  the  connecting  rail  con- 
sisUng  of  the  part  D,  of  wood,  to  which  the 
fabric  is  attached,  and  the  part  D^  of  motal, 
adapted  to  have  the  end  of  tbe  springs  £.  at- 
tached thereto,  substantially  as  set  forth." 

Tbe  opinion  of  the  Circuit  Court  says:  "The 
easeotial  feature  of  the  invention  consists  in 
attaching  the  woven  wire  fabric  to  a  swinging 
cross-bar,  which  in  turn  is  suspended  bv  heli- 
cal springs  from  the  end  rails  of  the  bedstead. 
Tbe  patentees  assert  that  by  this  arrangement 
are  secured  all  the  advantages  of  a  swinging 
bed — elasticity,    durability,  and   resiliercy — 
wbile  sagging  in  the  centre,  and  the  sudden 
Jerky  motion  'Common  in  some  bed-bottoms 
are  avoided.**    It  then  recites   the    first  two 
claims,  and  proceeds:  ''Every  element  of  tbe 
combination  covered  by  these  claims  was  con- 
oededly  old  and  well  known  at  the  date  of  the 
patent    Woven  wire  had  been  used  for  more 
than  twenty-five  years  as  a  fabric  for  bed-bot- 
toma     It  had  been  stretched  from  end  rail 
to  eod  rail  and  fastened  by  means  very  similar 
to  that  described  in  the  patent.    Bed-bottoms 
innde  of  canvas,  cord,  sacking,  and  jointed 
links  attached  to  'swing-lMtrs'  had  been  sus- 
pended by  helical  springs  in  analogous  com- 
bioatioDs.    If,  for  instance,  a  fabric  of  woven 
wire  were  substituted  for  the  canvas  of  the 
Loomis  structure,  it  would   probably  be  an 
exact  anticipation  of  the  complainant's  com- 
binatioo."    The  '*Loomis  structure"  thus  re- 
ferred to  is  the  structure  described  in  letters 
•patent  No.  101029,  granted  March  23.  1870,  to 
George  W.  Loomis,  for  an  improved  spring 
bed- bottom.    The  specification  and  drawings 
of  the  Loomis  patent  show  a  bed-bottom  which 
has   an   intervening,    vibr  ting,    connecting 
swing  bar,  tbe  oflfice  of  which  is  the  same  as  in 
tbe  plaintiff's  patent,  namely,  to  connect  the 
web  with  the  helical  springs.    The  bed  bot- 
tom bas  a  web  of  canvas,  an  intervening  con- 
Deciing  bar.  and  helical  springs.    The  web  of 
canvas  is  fastened  at  both  ends  to  the  wooden 
8wip^  crosH-bars,  which  are  attached  to  helical 
spring  on  the  opposite  sides. 

Tbe  opinion  of  tbe  Circuit  Court  then  pro- 
ceeds: **Is  there  patentable  novelty  in  this 
ebange?  It  is  thought  not.  If  the  patentees 
bad  been  the  first  to  introduce  woven  wire  into 
tbe  art,  there  would  be  more  difficulty  in  reach- 
ing this  conclusion,  but  they  were  not.  All 
^t  they  did  was  to  suspend  a  fabric  well 
known  as  a  bed-bottom  in  substantially  the 
same  manner  that  other  fabrics  used  for  that 
^^^fpose  had  been  suspended.  If  the  pat- 
et^tees,  instead  of  using  woven  wire,  had  lued 
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some  other  woven  fabrio— woven  twine  or  tape» 
for  exam  pie— if  their  claims  had  included  car- 
pet or  rubber  cloth  instead  of  woven  wire,  it 
will  hardly  be  contended  that  they  would  b» 
entitled  to  take  rank  as  inventors.  Why, 
then,  should  the  use  of  woven  wire  give  them 
this  distinction?  Its  peculiar  advantages 
above  referred  to  as  a  material  for  beds  were 
not  discovered  by  them.  The  idea  of  swinging 
a  bed- bottom  was  not  theirs.  Thev  have  sub- 
stituted one  well  known  material  for  another 
and  nothing  more." 

The  court  also  said  that  the  same  material 
had  been  fastened  to  the  rigid  end  rails  bv  sim- 
ilar devices,  and  that  the  changes  made  by  the 
patentees  were  only  those  which  would  occur 
to  a  mechanic  who  had  skill  enough  to  adapt 
the  heavy  and  cumbersome  joint  to  the  new 
circumstances. 

We  concur  with  the  Circuit  Court  and  ittdd" 
eree  is  afflrmed. 


JOHN  W.  8.  BARN8HAW,  Flff.  in  Err,, 

V. 

JOHN  CADWALADER,  Collector  of  Cus- 
toms for  the  DisTBiOT  op  Philadblphia. 

(See  &  a  Beporter*8  ed.  247-atEU 

Tariff  Act  cf  March  3,  ISSS^dutyon  iron  ore 
^evidfnce  in  suit  to  recover  back  iliegal  du^ 
ties — burden  of  proof  , 


L  The  term  'iron  ore**  as  used  in  the  TulfF  Act  of 
March  8. 1888,  means  the  ore  in  Its  no^ral  stats 
in  respect  to  moisture,  and  no  deduction  is  to  be 
made  from  theweigrbtof  iron  ore  when  imported 
because  of  its  containing  moisture,  in  ascertain- 
ing the  amount  of  duty  per  ton  to  be  imposed 
upon  it. 

2,  The  weight  of  iron  ore  as  ascertained  and  re- 
corded hy  the  flrovemment  weigher,  "i^Hen 
weighed  by  him  out  of  the  vessel,  is  the  oorrect 
weight  for  the  purpose  of  imposing  thereon  th» 
duty  of  75  cents  per  ton,  in  the  absenoe  of  a  con* 
trary  provision  in  the  statute. 

8.  The  provision  of  Schedule  C,  of  the  Act  of  Oct- 
ober 1, 1890,  which  imposes  a  duty  of  76  oents  per 
ton  on  iroD  ore  and  that  no  deductions  shall  b# 
made  from  the  weight  on  account  of  moisture 
oombined  therewitli,  was  inserted  to  save  further 
trouble  as  to  the  question. 

4.  The  plaintiff  having  brought  a  puit  against  the 
CoUectortorecover  a  deduction  from  a  duty  oa 
iron  ore  imported  by  him,  for  the  moisture  con- 
tained therein,  and  having  given  evidence  that 
the  iroT9  ore  of  commerce  was  understood  to  be- 
ore  without  wator,  evidence  on  the  part  of  the 
defendant  that  the  iron  ores  of  this  country  were 
dealt  in  in  the  United  States  without  an  allow- 
ance for  moisture  was  proper. 

ft.  Where  an  importer  brings  a  suit  to  recover  track 
duties  paid  by  him  on  imported  goods,  on  the 
ground  that  an  excess  of  duties  have  been  im- 
posed, the  burden  of  proof  is  on  the  plaintiff  to 
prove  that  the  interpretation  which  he  oontende 

Note.— ^«  to  Ken  of  Unfted  States  for  duties^  see 
note  to  United  States  v.  Three  Hundred  and  Fifty 
Chests  of  Tea,  6:  TOB. 

Am  to  action  to  recover  back  duties  paid  under  pro-^ 
test;  protesU  how  made^  and  Us  effect,  see  note  te 
Oreely  v.  Thompson,  18:  80? 
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for  of  a  term  In  the  statute  It  the  tme  one,  as 
naed  amonff  oommeroial  men. 

[No.  848.] 
Argwd  AprillfS,  1892.    Decided  May  16, 1892, 

IK  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of 
Pennsylyania,  to  review  a  judgment  for  de- 
fendant in  an  action  brought  by  John  W.  S. 
Eamshaw,  plaintiff,  against  John  Cadwalader, 
-Collector  of  Customs  for  the  District  of  Pliila- 
delpbia,  to  collect  an  alleged  excess  of  duties 
exacted  by  him  on  iron  ore  imported  by  plain- 
tiff.   Affirmed, 

The  tacts  are  stated  in  the  opinion. 

Mr.  WilliaJB  S.  Hall,  for  plaintiff  in  error: 

The  term,  "iron  ore,"  in  its  ordinary  mean- 
ing, does  not  include  water  which  is  mechani- 
cally present  and  not  chemically  combined 
with  the  ore. 

Marcel  v.  Mmitt,  116  U.  8.  11, 12(29:  550); 
Wright  A  L.  Lead  Co.  v.  Seeberg&r.  44  Fed. 
Rep.  258;  Synopsis  of  Decisions,  Treas.  Dept. 
1886,  No.  7520;  United  States  v.  Freeman,  44 
U.  8.  3  How.  558  (11:  724);  Act  of  Oct.  1, 
1800,  chap.  1244,  schedule  C,  183,  26  Stat  at  L. 
574;  MulUns  v.  Surrey,  L.  R.  5  Q.  B.  Div.  170. 

The  proviso  is  generally  intended  to  restrain 
the  enacting  clause. 

Wapman  v.  Southard,  28  U.  8.  10  Wheat  1 
<6:  2SS);  Dollar  Sav.  BankY.  United  States,  S6 
U.  8.  19  WaU   227  (22:  80). 

By  the  proviuo  in  the  above  Act  Congress  rec- 
ognizes that  the  term  "iron  ore,"  in  the  body  of 
the  enactment  does  not  include  water  mechan- 
ically or  physically  present,  and  that  an  allow- 
ance in  ascertaining  the  dutiable  weight  on  the 
•custom  house  scales  should  be  made  for  it,  and 
provides  that  this  allowance  shall  not  hereafter 
foe  made. 

Laws  imposing  duties  are  never  to  be  con- 
•fltrued  beyood  the  natural  import  of  the  lan- 
guage. 

Adams  v.  BaTicroft,  8  Sumn.  384;  United 
States  V.  Wigglesworih,  2  Storv.  369. 

If  the  question  is  one  of  doubt,  the  doubt 
«bould  be  resolved  in  favor  of  the  importer. 

Hartranft  v.  Wiegmann,  121  U.  8.  600  (80: 
1012). 

The  court  erred  in  admitting  evidence  that 
the  iron  ores  of  this  country,  which  resemble, 
«nd  are  like,  and  have  the  same  characteristics 
•of  the  iron  ores  in  question,  are  dealt  in  in  this 
•country  without  an  allowance  for  moisture. 

Arthur  Y.  Gumming,  91  U.  8.  362  (23:  438); 
Oreenleqfv.  Goodrich,  101  U.  8.  278  (25:  845). 

The  credibility  of  the  testimony  in  point  of 
fact  does  not  affect  its  competency  or  its  suffi- 
ciency as  matter  of  law. 

Jones  y.  Hoey,  128  Mass.  585. 

Mr.  A.  X.  Parker*  Asst.  Atty-Oen.,  for 
<iefendant  in  error. 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court: 

This  is  ^n  action  at  law,  brought  in  Janu- 
ary, 1888.  in  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania, by  John  W.  8.  Eamshaw  against  John 
•Cadwalader,  collector  of  customs  for  the  dis- 
trict of  Philadelphia,  to  recover  $71.61,  as 
«n  alleged  excess  of  duties  exacted  by  the 
collector  on  three  importations  of  iron  ore, 
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made  in  February  and  April,  1887.  bf  tbc 
plaintiff,  into  the  port  of  Philadelphia*  from 
Porman,  8pain.  The  case  was  tried  befote  a 
Jury,  in  October,  1888,  who  rendered  a  verdict 
for  the  defendant,  and  he  had  a  Jodgmeals  to 
review  which  the  plaintiff  has  txoe^M  a 
writ  of  error. 

The  iron  ore  was  dutiable  under  Sehednle 
C  of  §  2502  of  the  Revised  Statutes,  m  ea 
acted  by  §  ^  o^  ^^  Act  of  Man^  S,  18S:, 
chap.   121,  (22  8tat.  at    L.  497. )  under  the 
provision  imposing  a  duty  as  follows :    **  Ira 
ore,  including  manganiferous  iroo  oie,  also 
the  dross  or  residuum  from  burnt  pjritei. 
seventy-five  cents  per  ton."     The  plaiatilF 
seasonably  paid,   protested,   appealed,    sad 
brought  suit.     The  form  of  his  protest  as  to 
each  of  the  three  importations  was  tlie  same. 
The  collector  imposed  a  dutv  of  75  cents  per 
ton  on  the  number  of  pounds  of  iron  oce  re- 
ported by  the  United  States  weigher.    Tfae 
protest  stated  that  the  imoorter  claimed  XkMt 
the  collector  erred  in  exacting  duty  on  the 
full  weight  reported  by  the  weigher,  and  thai 
the  importer  paid  the  same  under  protest. 
**  because    the    importation   is   dutiable  m 
meichandise  which  is  described  as  *  iroo  ore* 
in  Act  of  March  8.  1883.   chap.  tSl,  $  C     D 
Schedule  C,  and  'iron  ore'  was  flkbd  is  omier- 
stood  among  dealers  in   and  coD^omen  %A 
such  iron  ore  in  this  country  to  refer  and  did 
refer  to  iron  ore  in  the  conilition  of  drraea 
in  which  it  is  sold  in  trade,  which  cooditioa 
of  dryness  is  usually  ascertained  in  trade  by 
subjecting  the  iron  ore  to  a  tempomtore  of 
212'  Fahrenheit;  but  you  have  levied  the 
rate  of  seventy  five  cents  per  ton  oo  my  ini 
portation  when  mix^  with,  and  the  wei^t 
increased,    by  a  considerable   per  cent  of 
water,  thereby  making  me  pay,  ia  viutatioa 
of  law,  that  rate  of  duty  on  water.  beaa« 
the  iron  ore  of  commerce,  to  which  the  mid 
tariff  law  applies,    is   iron    ore  in  a  dry 
state— f.  e.,  free  from  water  not  diemicallT 
combined— and  because,  although  the  roetbod 
of  ascertaining  the  amount  of  such  mechanie- 
ally  mixed  moisture  is  well  known,  easily 
applied,  and  actually  used  between  bajcn 
and  sellers  of  such  ores  in  this  country,  ym 
have  refused  to  ascertain  the  true  taxabk 
weight  of  the  iron  ore  of  this  entrr  ia  t^ 
or  any  other  way,  or  make  any  aJlowsaot 
for  such  mechanically  and  accidentally  oon- 
bined  moisture,  in  asoertaininc  tl>e  weigH' 

The  plaintiff  ittroduced  evulence  teadiaf 
to  show  that  samples,  representative  of  the 
whole  mass,  were  taken  by  thrve  dlSet^ 
samplers,  on  the  arrival  of  the  differ^vt  car- 
goes, which  samples  were  delivered  to  two 
chemists,  in  the  same  condition  as  takes,  is 
order  that  the  amount  of  moisture  mccbaak- 
ally  present,  and  the  amount  of  meulHc 
iron,  might  be  ascertained.  The  plaiotJf 
then  introduced  evidence  tending  to  now  tW 
the  cargoes  of  iron  ore  so  imported  cootalaw 
water  mechanical  Ij  present,  and  not  ch^ 
ically  combined  with  the  ore,  and  cUis*" 
that  such  water  was  not  subject  to  dotj  •* 
"iron  ore."  Evidence  was  given  as  to  tit 
Quantity  of  such  water ;  and  there  wai  i* 
dispute  as  to  the  propriety  of  the  method  of 
ascertaining  it,  which  was  to  dry  thettBp^ 
at  the  heat  of  212*  Fahrenheit,  and  thstexpa 
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the  water  or  moisture  mechaDicallj  present, 
without  haying  any  effect  on  the  cuemical 
ingredients  of  the  ore. 

The  plaintiff  asked  the  court  to  rule  that 
''the  term  'iron  ore,'  in  its  ordinary  mean- 
ing, does  not  include  water  which  is  me- 
chanically present  and  not  chemically  com- 
bined with  the  ore."  The  court  refused  so 
to  rule,  and  the  plaintiff  excepted. 

In   the   course  of  the    trial,    the    court, 
against  the  objection  of  the  plaintiff,  ad- 
mitted evidence  tending  to  show  that  the  iron 
ores  of  the  United  States,  which  resembled, 
and  were  like,  and  had  the  same  characteris- 
tics as,    the  imported  iron  ore  involved  in 
this  suit,  were  dealt  in  in  this  country  with- 
out an  allowance  for  moisture.    The  court, 
in  ruling  in  favor  of  the  afimission  of  such 
evidence,  stated  that  the  purpose  of  the  testi- 
mony was  to  show  whether  it  was  true,  as 
was  said  by  some  of  the  witnesses,  that  the 
signification  of  ''iron  ore,"  when  applied  to 
the  description  of  ore  in  question,  meant  the 
dry   ore ;  beoiuse,   as  the  court  said,   if  it 
were  ^own  that,  in-  dealing  in  precisely  the 
same  character  of  ore  mined  in  the  United 
States,  there  was  no  such  limitation  of  the 
meaning,  and  no  such  dealing,  that  bore  di- 
rectly on  the  weight  and  credibility  of  the 
testimony  given  by  the  plaintiff  for  the  pur- 
pose of  making  an  exception  in  favor  of  the 
particular  description  of  ore  in  question; 
that  It  was  a  legitimate  argument  that,   if 
the  designation  or  signification  of  the  term 
*"  iron  ore, "  when  applied  to  such  description 
of  soft  ore  mined  in  the  United  States,  in- 
cluded t^e  water,  it  would  be  unreasonable 
to  believe  that  the  designation  of  **  iron  ore, " 
when  applied  to  precisely  the  same  kind  of 
iron  ore,   meant  the  dry  ore,  without  the 
water,  simply  because  it  came  from  across  the 
sea ;  and  that,  although  it  was  not  direct 
testimony  as  to  the  iron  ore  in  question,  it 
was  testimony  in  respect  to  iron  ore  precisely 
like  it.    The  plaintiff  excepted  to  the  admis- 
sion of  the  evidence. 

The  court,  among  other  things,  charged  the 
jury  as  follows:  "The  term 'iron  ore,'  as 
defined  by  lexicographers  and  used  and  un- 
derstood in  commerce  generally,  includes 
the  water  as  well  as  other  foreign  substances 
held  in  combination  with  iron,  whether  the 
combination  be  diemical  or  physical.  It 
follows,  therefore,  that  the  duty  imposed  and 
complained  of  here  was  properly  imposed, 
unless  a  distinction  is  to  be  drawn  between 
this  ore  and  iron  ore  generally. "  The  plain- 
tiff excepted  to  that  part  of  the  charge. 
Q^  The  plaintiff  requested  the  court  to  charge 
^  the  jury  as  follows:  ''If  iron  ore,  as  im- 
ported into  the  United  States,  is  generally 
bought  and  sold  on  the  basis  that  the  water 
which  is  only  mechanically  present  and  not 
chemically  united  with  the  constituents  of 
the  ore  would  be  removed,  and  the  usual 
mode  to  remoye  such  moisture,  to  ascertain 
this  basis  and  determine  the  true  ore,  is  by 
drying  at  212  degrees  Fahrenheit,  that  course 
should  be  adopted  to  determine  what  is  du- 
tiable iron  ore  under  the  tariff. "  The  court 
refused  so  to  charge,  and  remarked  that  there 
was  no  evidence  to  warrant  a  finding  that  the 
iron  ore  in  question  "is  generally  bought 
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and  sold  on  the  basis  that  the  water  which  it 
only  mechanically  present  should  be  re- 
moved, ^  except  where  that  basis  was  stipu- 
lated for  by  special  contract ;  and  that  such 
transactions  (founded  on  contract)  were  un- 
important, standing  alone,  in  the  considera- 
tion of  the  case.  To  such  ruling  of  the 
court  the  plaintiff  excepted. 

The  plaintiff  also  requested  the  court  to 
charge  the  jury  as  follows:  "If  upon  the 
whole  evidence  you  are  in  doubt  whether 
the  iron  ore  of  commerce  is  iron  ore  free 
from  water,  not  chemically  combined  with 
it,  it  is  your  duty  to  give  the  importer,  tne 
plaintiff  in  this  case,  the  l)enefit  of  the 
doubt,  and  vour  verdict  should  be  for  the 
plaintiff."  ^he  court  refused  so  to  charce, 
and  stated  that  the  question  must  be  decided 
according  to  the  weight  of  the  evidence. 

In  the  course  of  the  charge  given,  the 
court  submitted  to  the  jury  the  question  as 
to  what  the  term  "  iron  ore**  was  understood 
to  mean  commercially,  and  on  this  subject 
the  court  said  to  the  jury :  "In  the  enact- 
ment of  tariff  statutes,  Congress  must  be 
understood,  when  employing  terms  to  de- 
scribe articles  of  commerce,  to  employ  them 
in  the  sense  in  which  they  are  commercially 
understood  and  employed  bv  persons  dealing 
in  such  articles  and  familiar  with  the  sub- 
ject— in  other  words,  as  they  are  understood 
and  .employed  in  the  commerce  to  which 
they  relate.  If,  therefore,  the  plaintiff  has 
provecf  that  the  term  *  iron  ore,  *  when  applied 
to  the  imported  ore  here  in  question,  signifies 
to  those  dealing  in  it  and  familiar  with  the 
subject  dry  ore  only — that  is,  ore  from  which 
the  water  has  been  extracted — this  significa- 
tion must  be  given  to  the  term  as  applied  to 
this  ore.  To  warrant  this  construction,  how- 
ever, the  eyidence  must  satisfy  you  that  the 
term  has  this  signification  generally— that 
is,  habitually,  commonly — in  the  commerce 
respecting  this  ore,  so  as  to  be  obligatory 
upon  parties  dealing  in  the  ore,  without  spe- 
cml  contract  on  the  subject.  Does  the  evi- 
dence satiny  you  that  it  has?  Looking  at 
the  question  in  the  light  of  the  plaintiff *s 
testimony  alone  (in  the  first  instance),  is  the 
existence  of  this  signification,  under  the  cir- 
cumstances stated,  proved?  His  witnesses 
when  first  examined  went  little  further  than 
to  say  that  in  buying  and  selling  and  deal- 
ing generally  in  this  ore,  parties  act  upon 
the  understanding  that  the  ore  is  dry ;  in  other 
words,  that  the  water  is  excluded  from  the 
weight.  They  further  say,  however,  that 
special  contracts  are  entered  into  respecting 
it  generally,  if  not  always,  whereby  the 
rights  of  purchasers  to  have  the  water  so  ex- 
cluded is  secured.  If  the  case  had  rested 
here,  as  it  did  when  the  plaintiff  first  closed 
his  testimony  and  the  defendant  moved  for  a 
nonsuit,  the  court  would,  as  it  intimated, 
have  held  that  the  evidence  was  insufficient  to 
justify  a  finding  in  the  plaintiff's  favor.  The 
evidence  seem^  to  show  no  more  than  a 
course  or  custom  of  dealing  b^  express  con- 
tract respecting  the  ore,  which,  standing 
alone,  should  nave  no  infiuenise  in  ascer- 
taining the  signification  of  the  term  in 
auestion  as  applied  to  it.  Subsequently 
le  plaintiff   called   these  witnesses   back 
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and  inquired  of  them,  "What  is  the  term 
*iron  ore'  understood  to  mean  oonunerciallj 
among  importers  and  dealers  in  imported 
ore?**  In  other  words,  What  is  the  iron  ore 
of  conmierce — imported  ore?  And  the  wit- 
nesses answered,  substantially,  that  it  is  un- 
derstood to  be  ore  without  the  water;  dr^ 
ore.  The  witnesses  repeat  their  former  testi- 
mony respecting  the  custom  or  habit  of  deal- 
ine  in  the  ore,  that  parties  proceed  upon  the 
un'i^erstanding  that  the  water  is  to  be  ex- 
cluded, and  that  their  contracts  contain  a 
stipulation  securing  its  exclusion.  There 
were  three  or  four  witnesses,  very  intelligent 
men,  called  back,  who  thus  testified  respect- 
ing the  signification  of  the  term  as  applied 
to  this  ore.  This  testimony,  in  terms,  at 
least,  seemed  to  haye  a  broader  scope  than 
that  preyiously  heard,  and  to  warrant  a  sub- 
mission of  the  question  to  you.  In  consider- 
ing it,  howeyer,  you  must  bear  in  mind  what 
these  witnesses  said  when  first  examined, 
[252]  as  well  as  subsequently,  and  inquire  whether 
their  testimony  thus  taken  altoc^ether  shows 
more  than  a  course  or  custom  of  dealing,  in 
which  parties  habitually  contract,  by  special 
proyision,  for  the  exclusion  of  water  from 
dry  ore.  If  it  shows  no  more  than  this,  it 
is  of  no  yalue.  To  sustain  the  plaintiff's 
case  the  testimony  must  show,  as  before 
stated,  that  the  term  'iron  ore,'  as  applied 
to  the  ore  in  question,  signifies,  to  persons 
familiar  with  the  commerce  respecting  it, 
dry  ore  only ;  that  this  is  the  common,  well 
known,  and  recognized  signification  of  the 
term,  when  so  applied,  upon  which  signifi- 
cation parties  buying  ana  selling,  or  other- 
wise dealing  in  the  ore,  haye  a  clear  right  to 
depend,  wiuiout  any  contract  or  stipulation 
respectin/i:  it.  Does  the  plaintiff's  testimony, 
eyen  when  considered  alone,  show  that  the 
term  so  applied  has  this  signification?  In 
determining  this,  it  is  important  to  remem- 
ber that  parties  dealing  in  the  ore,  according 
to  the  plaintiff's  testimony,  do  not  seem  to 
rely  alone  upon  the  existence  of  this  signifi- 
cation in  dealing,  but  resort  to  contract  for 
excluding  the  water.  c;Neither  you  nor  the 
court  can  oyerlook  the  fact  that  Uiis  maimer 
of  dealing  by  special  contract  seems  to  in- 
consistent with  the  alleged  existence  of  a 
common,  well  imderstood  signification  of  the 
term  '  iron  ore, '  such  as  is  here  set  up.  I 
have  thus  called  your  attention  to  the  ques- 
tion in  the  light  of  the  plaintiff's  testimony 
alone.  It  is  not  to  be  decided,  however, 
without  considering  as  well  the  testimony 
produced  by  the  defendant.  The  government 
has  called  several  witnesses — a  larger  num- 
t)er  than  were  called  by  the  plaintiff,  and 
equally  intelligent,  apparently — who  say, 
in  substance,  that  they  are  familiar  with  the 
ore  in  question,  several  of  them  being  deal- 
ers in  it,  and  that  the  signification  of  the 
term  'iron  ore,'  as  applied  to  it,  includes 
the  water,  as  well  as  everything  else  con- 
tained in  the  mass,  just  as  the  term  does 
when  applied  to  any  other  description  of 
iron  ore ;  that  there  is  no  such  commodity 
known  to  commerce  as  dry  iron  ore ;  that, 
while  the  soft  foreign  ore  is  sometimes 
bought  with  the  water  excluded,  it  is  also 
bought  without  respect  to  the  water,  and  all 
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other  iron  ore  is  bought,  and  that  wbea  h 
so  bought,  with  the  water  excluded,  tkis 
is  always  specially  provided  by  the  tarn 
'ores, '  as  wnen  applied  to  hard  and  all  cffha 
descriptions  of  ore.  Now,  you  mint  de- 
termine, from  all  Uie  evidence  in  the  ciae, 
whether  it  is  proved  that  the  term  '  iroe  ore* 
when  applied  to  the  description  of  imported 
ore  here  involved,  has  the  limited  significa- 
tion attributed  to  it  by  the  plaintiff — that  ta, 
that  it  signifies  dry  ore — ore  with  the  water 
excluded.  If  you  find  it  has  this  signifioa- 
tion  generally,  commonly,  when  so  applied, 
your  verdict  will  be  for  the  plaintiff  rar  tbr 
amounts  claimed.  Otherwise,  your  vcrdics 
will  be  for  the  defendant."  lliere  was  no 
other  exception  by  the  plaintiff  to  any  part 
of  the  charge  ^than  the  exception  above 
specifically  mentioned. 

The  evidence  on  the  part  of  the  plaintiff 
tended  to  show  that  the  quantity  <^  water 
mechanically  present,  aim  not  chemically 
combined,  in  iron  ores  like  those  in  questiua, 
was  variable  and  accidental,  and  varied  ia 
ores  which  came  from  the  same  mine,  tkt 
chemical    ingredients  of    which   retDained 

gractically  constant,  accordingly  as  the  or 
ad  been  subjected  to  rain  or  to  ezposure 
to  the  elements ;  that  the  amount  of  water 
thus  mechanically  present  would  vary  froa 
a  few  himdredths  of  1  per  cent  up  to  12,  IS. 
and  25  per  cent ;  that  such  variatioo  was  dor 
to  the  mechanical  absorption  of  water :  that 
practically  all  the  moisture  mechanicallr 
present  would  dry  out  in  the  son ;  and  that 
the  ore  as  it  came  from  the  mines  in  drj 
weather  was  as  dry  as  dust. 

The  question  involved  was,  whether  tie 
duty  of  75  cents  per  ton  should  be  impo«d 
on  Uie  government  weight  of  the  artiele,  ao> 
cording  to  the  finding  and  recoH  c»f  the  II 
weighing  officers,  or  whether  aucf.  olBcial 
weight  Siould  be  reduced  by  an  •1»ovaiia 
sufiBcient  to  render  the  iron  ore  no  greater 
in  weight  than  its  weight  if  raised,  oader 
conditions  favorable  to  Evaporation,  to  a  hmt 
of  212*  Fahrenheit  The  burden  of  makiaf 
out  a  claim  to  the  recovery  of  this  differeaoe 
rests  upon  the  importer. 

The  history  of  the  Question  in  tbe  Treat- 
xaj  Department  is  as  follows : 

On  September  8,  1879,  Assistant  Secretsry 
French,  in  a  letter  to  the  collector  of  cos- 
toms  at  New  York,  refused  to  make  an  al- 
lowance for  the  increase  of  weight  tnm 
moisture  in  certain  imported  iron  ore«  boU- 
ing  that  the  duty  accrued  on  the  total  aott- 
tity  landed,  as  shown  by  the  wciigher  •  re- 
turn. 

In  a  letter  of  May  17, 1886,  by  Acting  See 
retary  Fairchild  to  the  collector  of  emUoat 
at  Philadelphia,  the  same  ruling  was  maAt, 
and  it  was  held  that,  under  the  regulatioM 
of  the  Department  and  its  decisiooa,  bo  si 
lowance  could  be  made  for  the  abaorptioa 
of  moisture  or  sea  water  on  the  yo^ytge  of 
importation,  unless  upon  an  applicatm  fiWd 
with  the  collector  of  customs  within  tendsy« 
after  the  landing  of  the  gooda,  and  an  atcer* 
tainment  and  report  by  the  appraiser  of  tkt 


percentage  of  damage'  or  inmased  weickL 

In  September,  1886.  an  importer  of  uos 

ore  contended  that  the  duty  ot  75  o«li  p« 
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ton  impoBed  by  the  Act  of  March  3,  1888,  upon 
iron  ore,  meant  ore  dry  nt  the  temperature  of 
213*  Fahrenheit.  The  Treasury  Department 
sabmitted  the  question  to  the  Attorney -Gen- 
eral ;  and  Acting  Attorney-General  Jenks,  in 
a  letter  to  the  Sectary,  dated  September  17, 
1886,  (18  Opinions,  466) ,  held  that  the  duty 
was  to  be  levied  on  whatever  was  the  known 
commercial  signification  of  **  iron  ore ;"  and 
that  if  iron  ore  dried  at  a  temperature  of 
212*  Fahrenheit  was  the  standard  adopted  in 
commercial  transactions  of  iron  ore,  and  was 
what  was  known  in  commerce  as  iron  ore,  it 
was  the  ore  contemplated  by  the  statute,  and 
the  du^  should  be  levied  on  that  basis; 
citmg  Tu>o  Hundred  Oiests  of  Tea,  22  U.  S.  0 
Wheat.  480  [6 :  128] ;  Barlow  v.  UniUd 
States,  82  U.  8.  7  Pet.  404  [8 :  728]  ;  and 
Drew  V.  QrinneU,  115  U.  8.  477  [29:  453]. 

Assistant  Secretary  Fairchild,  on  October 
29.  1886,  transmitted  to  the  collector  of  cus- 
toms at  New  York  a  copy  of  the  ruling  of 
Acting  Attorney -General  Jenks,  of  Septem- 
ber 17,  1886,  and  stated  thus  the  Department 
had  niade  careful  inquiry  as  to  the  custom 
of  trade  in  buying  and  selling  imported  iron 
ore  that  the  great  weight  of  evidence  was  to 
the  effect  that  the  iron  ore  of  commerce  was 
iron  ore  free  from  water  not  chemically 
combined ;  that  it  was  the  custom  to  expel 
water  which  was  only  mechanically  present, 
before  proceeding  to  ascertain  the  amount  of 
ore  which  was  bought  and  sold ;  that,  to  do 
this,  the  ore  was  heated  to  212**  Fahrenheit ; 
that  the  rule  ''isherebv  established"  that, 
for  the  purpose  of  ascertaining  the  amount 
of  duty  to  be  paid  upon  importations  of  iron 
ore,  the  weight  of  the  ore  when  heated  to  a 
temperature  of  212"  Fahrenheit  should  be 
first  found>  and  upon  that  weight  duty 
should  be  collected ;  and  that  entries  of  prior 
importations  might  be  reliquidated  and 
duties  refunded  in  accordance  with  that  rule, 
in  cases  where  the  importers  had  fully  com- 
plied with  the  provisions  of  §  2931  of  the 
Kevised  Statutes  as  to  protest,  appeal,  and 
suit 

On  the  5th  of  November,  1886,  Assistant 
Secretary  Fairchild  telegraphed  to  the  "col- 
lector of  customs  at  Baltimore  to  suspend 
^til  further  orders  all  reliquidations  of 
entries  on  account  of  allowance  for  moisture 
on  importations  of  iron  ore,  imder  the  De- 
partment's decision  of  October  29,  1886. 

On  the  12th  of  January,  1887,  the  Treasury 
Department  submitted  to  the  Attorney -Gkn- 
eral  substantially  the  whole  question  whether 
the  term  "iron  ore, "  as  used  in  the  Tariff  Act 
of  March  8,  1883,  meant  iron  ore  dried  at  at 
temperature  of  212*  Fahrenheit,  or  iron  ore 
•8  it  was  delivered  at  the  port  of  entry  for 
weighing.  In  reply,  Attorney  General  Gar- 
j^u,  in  a  letter  to  the  Secretary  of  the 
Treasury,  dated  January  19,  1887,  (18  Opin- 
wns,  580,)  referred  to  the  letter  of  Acting 
Attorney-General  Jenks,  of  September  17, 
1886,  and,  in  speaking  of  the  rule  that  the 
iron  ore  of  the  statute  was  to  be  interpreted 
.,  «s  the  iron  ore  of  commerce,  cited  the  cases 
SL^^  hundred  Ohests  of  Tea,  22  U.  S.  9 
^eat.  480  [6 :  128]  ;  Barlow  v.  United  States, 
?  U.  8.  7  Pet.  410  [8 :  781]  ;  and  Elliott  v. 
^rtieout,  8G  U.  8.  10  Pet  137,  151  [9: 
H5  U.  8. 


372,  378],  and  said  that  "commerce,''  as  used 
in  that  connection,  was  to  be  understood  in 
its  comprehensive  sense  of  buyin?  and  sell- 
ing and  exchange  in  the  general  sales  or  traf- 
fic of  our  own  markets ;  that  special  contracts 
in  which  the  term  iron  ore  was  defined 
by  special  description  or  qualifying  words 
would  be  no  evidence  of  the  general  com- 
mercial signification  of  the  term ;  that,  if 
the  departmental  practice  and  interpretation 
as  to  the  collection  of  customs  on  iron  ore 
had  been  of  long  standing  and  uniform  prior 
to  1883,  it  was  to  be  presumed  that,  if  such 
interpretation  had  been  false  and  vicious. 
Congress  would  have  guarded  against  a  like 
interpretation  of  the  Act  of  1^3;  that,  as 
that  Act  had  not  repudiated  any  prior  inter- 
pretation, the  presumption  was  very  strong 
that  Congress,  m  enactins^  the  Act  of  March 
8,  1883,.  had  understood  tne  iron  ore  of  com- 
merce to  be  what  the  practice  of  the  Depart- 
ment had  established ;  and  that,  if  the  decis- 
ion before  referred  to,  of  September  8,  1879, 
that  the  total  quantity  landed,  as  shown  by 
the  weigher's  return,  without  allowance  for 
increase  of  weight,  from  moisture,  of  the 
iron  ore  imported,  was  subject  to  duty,  was 
in  accordance  with  the  practice  of  the  De- 
partment prior  to  September  8.  1879,  and 
was  adhered  to  afterwards  as  the  rule,  it 
would  be  a  pregnant  fact  to  guide  to  the 
same  conclusion. 

On  February  8,  1887,  Secretary  Manning, 
in  a  letter  to  tne  collector  of  customs  at  New 
York,  stated  that,  since  the  letter  of  Assist- 
ant Secretary  Fairchild  of  October  29,  1886, 
and  the  suspension  announced  by  Assistant 
Secretary  Fairchild  to  the  collector  of  cus- 
toms at  Baltimore  by  the  telegram  of  No- 
vember 5,  1886,  the  Secretary  had  duly  con- 
sidered a  large  amoimt  of  new  testimony, 
both  for  and  against  the  proposition  laid 
down  in  such  letter  of  October  29,  1886,  that 
the  .term  **  iron  ore,  **  as  used  in  the  Tariff 
Act  of  March  3,  1883,  meant  iron  ore  when 
dried  at  a  temperature  of  212**  Fahrenheit, 
and  had  received  the  opinion  of  Attorney- 
General  Garland,  of  January  19,  1887 ;  that, 
in  the  li^ht  of  such  new  testimony  and  of 
the  opinion  of  the  Attorney-General,  the 
Secretary  decided  that  iron  ore,  as  known  to 
the  commerce  of  the  United  States,  was  the 
ore  in  its  natural  state  in  respect  to  moist- 
ure; and  that  the  instructions  of  October 
29,  1886,  were  therefore  revoked,  and  the 
collector  was  directed  to  assess  duty  on  the 
actual  weights  as  reported  by  the  United 
States  weigner  at  the  time  of  importation ; 
but  that,  in  the  case  of  importations  of  iron 
ore  which  importers  might  claim  had  been 
increased  in  weight  on  the  voyage  by  the 
addition  of  sea  water,  the  regulations  of 
the  Department  applied,  and  importers,  on 
making  due  application  thereunaer,  might 
obtain  such  allowance  as  might  be  estimated 
and  reported  by  the  United  States  apprais- 
er. 

No  statute  of  the  United  States,  in  force 
when  the  importations  in  question  were 
made,  recognized  any  deduction  from  the 
weight  of  iron  ore  when  imported,  because 
of  its  containing  moisture.  The  ore  was 
weighed  by  the  government's  oflBlcers  at  the 
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ship's  side,  and  the  weight  so  taken  was 
entered  in  a  book  and  became  a  public  record 
of  the  government  weight  of  the  importation. 
No  statute  authorized  a  deduction  from  such 
government  weight  in  imposing  the  duty 
of  75  cents  a  ton  on  the  ore. 

It  appeared  by  the  evidence  that  dried  ore 
was  an  article  unknown  to  commerce  or 
trade ;  and  the  evidence  was  clear  that  the 
allowance  between  dealers  for  the  moisture 
that  would  be  expelled  by  heating  the  ore  to 
212**  Fahrenheit,  had  been  based  on  contract 
and  stipulation,  and  that  no  custom  existed 
authorizing  such  allowance,  even  among 
dealers,  except  where  the  express  conditions 
of  the  contract  authorized  such  an  allowance. 
But  this  whole  question,  in  connection  with 
the  fact  that  the  evidence  showed  that  no  such 
custom  as  an  allowance  for  moisture  was  ever 
applied  to  a  purchase  or  sale  of  American 
iron  ore,  even  by  a  stipulation  in  a  contract, 
and  that  some  foreign  ores  were  always  sold 
by  the  ton  and  without  allowance,  was  sub- 
mitted to  and  passed  upon  by  the  jury, 
under  a  |5roper  charge. 

The  evidence  shows  that  water,  mechanic- 
ally mixed,  is  one  of  the  natural  and  con- 
stant constituents  of  the  iron  ore  of  com- 
merce, both  domestic  and  foreign ;  and  that 
there  is  no  warrant  for  the  conclusion  that 
the  iron  ore  of  the  statute  is  limited  to  dry 
ore,  or  ore  with  such  mechanically  mixed 
[260]  water  excluded.  A  verdict  to  the  contrary 
would  have  been  entirely  unsupported  by 
the  evidenr«. 

The  claim  of  the  plaintiff  is  really  for  an 
allowance  by  the  government  upon  the 
government  weight  of  the  article  imported, 
in  the  condition  in  which  the  plaintiff  im- 
ported it,  with  a  view  to  making  it  a  differ- 
ent article  from  what  it  was  when  the 
importer  presented  it  to  the  weigher.  By 
8  2890  of  the  Revised  Statutes,  the  weigher 
is  to  make  a  return  of  the  articles  weighed 
bv  him  out  of  a  vessel,  within  three  days 
after  the  vessel  is  discharged,  and  such  re- 
turn is  to  be  made  in  a  book  prepared  by  the 
weigher  for  that  purpose,  and  sept  in  the 
custom-house.  Under  the  statute,  the  weight 
so  ascertained  and  recorded  becomes  the 
government  weight  of  iron  ore,  for  the  pur- 
pose of  imposing  ihereon  the  duty  of  75  cents 
a  ton,  in  the  absence  of  a  contrary  provision 
in  the  statute.  Any  allowance  between 
dealers  is  shown  to  have  been  based  upon  an 
agreement  previously  made  to  allow  for 
moisture. 

The  importer  has  the  right  to  introduce 
iron  ore  on  complying  with  the  statute,  and 
that  authorizes  the  entry  only  upon  payment 
of  a  duty  of  75  cents  per  ton  upon  the  article 
brought  in ;  and  the  ton  is  2,240  pounds,  by 
§  2951  of  the  Revised  Statutes.  It  is  a 
necessity  that  all  ore  should  have  some  moist- 
ure mechanically  mixed  with  it;  and  the 
statute  is  silent  as  to  the  moisture  mechanic- 
ally mixed  or  chemically  combined  with 
the  iron  ore. 

It  appears  that  no  alleged  custom  of 
dealers  controls  a  carrier  as  to  the  payment 
or  freight  for  the  transportation  of  the  im- 
ported iron  ore,  but  the  charge  for  transporta- 

638 


Hon  is  by  the  actual  weight,  indndiag  tkr 
water. 

The  provision  of  g  2927  of  the  Berited 
Statutes,  as  carried  out  by  the  regulatieat  of 
the  Treasury  Department,  protects  the  iB< 
porter  from  losses  by  reason  of  water,  if  he 
employs  the  methods  prescribed  for  sock  pn- 
tection.  Such  methods  exclude  the  ntm-mai- 
utory  metJiod  sought  to  be  ^plied  in  the 
present  case. 

The  duty  of  75  cents  per  ton  oo  iroo  ore 
containing  such  quantity  of  water  ae  it  may 
contain,  applies  equally  to  the  duty  per  toe 
imposed  by  the  Act  of  18^  on  impcited  hay. 
as  to  which  no  method  is  provided  by  stat- 
ute for  an  allowance  f^  uie  moisture  ooe-  f 
tained  in  it,  except  as  provided  in  r^wd  to 
imports  damaged  by  water.  In  fa(£  cue^ 
the  duty  is  imposed  on  the  weight  of  the  arti- 
cle brought  in.  The  principle  is  diffocst 
from  that  in  regard  to  dirt  clinging  to  the 
skin  of  a  potato,  or  clay,  sand,  and  gnrt\ 
mixed  with  flaxseed.  In  those  cases,  the 
dirt,  clay,  sand,  and  gravel  are  plainlv  dis- 
coverable and  readily  eliminated,  and  oo  doc 
inhere  in  the  article  as  moisture  does  in  iroo 
ore  or  in  hay. 

Reference  is  made  by  the  counsel  for  the 
plaintiff  in  error  to  the  provision  of  Sdiedole 
C  of  the  Act  of  October  1,  1890,  chap.  1944, 
(26  Stat,  at  L.  567.  574,)  paragraph  13S, 
which  imposes  a  duty  of  75  cents  per  toe  oe 
**  iron  ore,  including  manganiferous  iron  ore, 
also  the  dross  or  residuum  fnaa  burnt  pv- 
rites,"  and  which  further  provides  **that  im 
levying  and  collecting  the  duty  on  iron  ore. 
no  deduction  shall  be  made  from  the  weight 
of  the  ore  on  account  of  moisture  which  ratr 
be  chemically  or  physically  combined  there 
with.**  It  is  contended  that  this  prorisioD 
of  the  Tariff  Act  of  1890  is  a  legisfative  ia- 
terposition,  which  shows  that  &nffre»  did 
not  consider  the  term  **  iron  ore,*  wiien  owl 
alone,  as  in  the  Act  of  188S,  broad  enoogh 
to  embrace  wBter  held  in  medianical  cooibi 
nation ;  that  this  is  a  recognition  by  Ooogreas 
that  the  term  in  the  Act  of  188S  did  not  la 
elude  water  mechanically  or  physically  pns-  i 

ent  in  the  iron  ore :  and  that,  under  that  Act. 
an  allowance  oueht  properly  to  be  made  in 
ascertaining  the  dutiable  weight  at  the  cos- 
tom  house,  from  the  fact  of  tl^  provisToa  ia 
the  Act  of  1890  that  such  allowance  sbooU 
not  be  made  thereafter. 

But  it  is  manifest,  from  the  history  at  the 
importation  of  the  article,  as  shown  in  the 
proceeding's  of  the  Treasury  Department  ia 
regard  to  it,  above,  set  forth,  that  the  pro- 
vision of  the  Act  of  1890  was  inaerted  lo  m^ 
further  trouble  as  to  the  questioiL  Tbr 
rule,  claimed  by  the  plaintiff  to  be  appHci 
ble,  would  exclude  from  tlie  govenmwat 
weight  water  chemical Iv  combined,  as  well 
as  that  physically  mixed,  with  the  iroe  orr. 
for  the  proviso,  lieing  that  no  deductioe  Aall 
be  made  from  the  weight  oo  acooant  d 
moisture  ''chemically  or  physically*  com  |lH 
bined  with  the  ore.  If  regarded  as  evidncv 
that  the  Act  of  1888  allowed  for  moistnrr 
physically  or  mechanically  combined.  wo«M 
also  show  that  the  Act  of  1888  allowed  for 
water  chemically  combined.     Ko  statute  ii 
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regard  to  iron  ore  ever  permitted  an  allow- 
ance for  the  water  chemically  combined  with 
it :  and  the  Act  of  1888  must  have  Uie  same 
construction  In  regard  to  all  moisture,  how- 
erer  mixed  or  combined  with  the  ore. 

The  rule  is  invoked  by  the  plaintiff  in 
error,  which  is  set  forth  in  Hofriranfl  v. 
WUiSmamn,  121 U.  8.  609,  616  [80 :  1012,  1015] 
that  if  ttie  question  in  regard  to  a  rate  of  duty 
is  one  of  doubt,  the  doubt  is  to  be  resolved 
in  favor  of  the  importer,  as  duties  are  never 
imposed  upon  the  citizens  on  vague  or  doubt- 
ful interpretations.  In  the  present  case,  the 
Imposition  of  the  duty  is  distinct  and  clear, 
aoa  there  is  no  doubtjul  interpretation ;  and 
the  rule  does  not  applv,  for  the  reason  that 
the  importer  seeks  to  obtain  an  allowance  in 
reduction  of  a  du^  which  is  distinctly  im- 
posed. 

It  is  stated  in  the  brief  for  the  plaintiff  in 
error  that,  as  the  Circuit  Court  ruled  that 
the  ordinary  definition  of  the  term  **  iron  ore" 
included  water  mechanically  present,  the 
burden  was  on  the  plaintiff  to  satisfy  the 
jury  tliat  the  interpretation  given  to  the  term 
among  conmiercial  men  did  not  include  such 
water;  that  the  plaintiff  was  to  fail  or  pre- 
vail as  the  jury  interpreted  the  meaning  of 
the  term  in  conmierce  to  be  the  mass  inclu- 
sive or  exclusive  of  the  water ;  and,  that  if, 
on  the  whole  evidence, '  the  jury  were  in 
doubt  as  to  what  was  the  proper  interpreta- 
tion, that  doubt  should  have  been  resolved  in 
favor  of  the  importer. 

But,  the  burden  of  proof  being  on  the 
plaintiff  to  prove  the  interpretation  he  con- 
tends for  to  DC  the  true  one,  he  could  not  be 
entitled  to  a  verdict  so  long  as  he  failed  to 
satisfy  the  jury,  by  a  preponderance  of  evi- 
dence, that  his  interpretation  was  the  correct 
one.  The  question  of  doubt  referred  to  in 
EarWanft  v.  Weiamann,  121  U.  8.  609,  616 
[30:  1012, 1015],  is  a  doubt  of  a  very  differ- 
ent character ;  and  is  as  to  whether,  as  mat- 
ter of  legal  construction,  and  not  as  matter 
of  fact,  the  article  is  within  the  terms  of  the 
itatute.  The  intention  of  Congress  to  im- 
pose a  duty  of  75  cents  a  ton  on  the  weight 
of  inn  ore  is  expressed  in  clear  and  unam- 
biguous language.  American  Net  A  T,  Co. 
T.  WwihingUm,  141  U.  8.  468,  474  [85: 
821.  8241. 

The  evidence  put  in  on  the  part  of  the  de- 
fendant, and  objected  to  by  the  plaintiff, 
that  the  ircm  ores  of  the  United  8tates  which 
resemble,  and  were  like,  and  had  the  same 
characteristics  as,  the  imported  iron  ores  in 
question,  were  dealt  in  in  the  United  States 
without  an  allowance  for  moisture,  was  justi- 
fied by  the  evidence  which  had  been  put  in 
on  the  part  of  the  plaintiff ;  and  the  explana- 
tion made  bjr  the  court,  as  before  set  forth, 
that  the  testimony  was  -received  as  bearing 
directly  upon  the  weight  and  credibility  of 
the  testimony  on  the  part  of  the  plaintiff, 
wassoimd.  The  evidence,  too,  was  proper 
under  the  claim  of  custom  set  up  oy  the 
plaintiff. 

y^tuitno  ground  for  a  revenal  qf  thsjtUlg- 
^ntnt,  and  it  is  affirtMd, 
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THS  mT£Il8TATE   COMMEROB  COM- 
MISSION, Appt., 

THE  BALTIMORE  &  OHIO  RAILROAD 

COMPANY. 

(Bee  &  a  Beporter*!  ed.  SB8-S8U 

Interstate  Commerce  Act— unjust  diserinUna- 
tion— party  rate  ticket— duties  of  raUwa/f 
companies, 

1.  The  Interstate  Ck)mmeroe  Act  was  not  destined 
to  prevent  oompetltioD  between  different  roads, 
nor  to  interfere  with  the  customary  arrangre- 
ment  made  by  railway  oompanies  for  reduced 
fares  in  conrtderation  of  increcised  mileaflre,wbere' 
such  reduction  does  not  operate  as  an  unjust 
dtscriminatiOD  against  other  persons  traveling- 
over  the  road. 

2.  Id  order  to  constitute  an  unjust  discrimination 
under  sootion  2,  of  the  Interstate  Commerce  Act» 
the  carrier  must  charge  or  receive  directly  from 
one  person  a  greater  or  less  compensation  than 
from  another,  or  must  accomplish  the  same  thing' 
indirectly  by  means  of  a  special  rate,  rebate  or 
other  device;  but,  in  either  case,  it  must  be  for  a 
like  and  contemporaneous  service  in  the  trans- 
pormtion  of  a  lilce  kind  of  traffic  under  substan- 
tiaily  similar  circurostaoces  ^nd  oonditiona. 

8.  A  party  rate  ticket,  which  is  a  single  ticket 
covering  the  transportution  of  ten  or  more  per- 
sons from  one  place  to  another  on  a  raUroad  is 
not  in  violat^D  of  the  Interstate  Commerce  Act, 
although  sold  at  a  reduction  from  the  regular 
IMUBseoger  rates. 

4.  Railway  companies  are  only  bound  under  th» 
Interstate  Commerce  Act  to  give  tbe  samo  terms 
to  all  nersons  alike  under  the  same  conditions 
and  circumstances,  and  any  fact  which  produces 
an  inequality  of  condition  and  a  change  of  cir- 
cumstances Justides  an  inequality  of  charge. 

[No.  889.] 
Arg%ud  March  17, 18, 1892,    Decided  May  IS, 

1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  dismissing  a  suit  brought  by  the 
Interstate  Commerce  Commission  against  the 
Baltimore  &  Ohio  Railroad  Compauy,  for  a 
writ  of  injunction  to  restrain  the  defendant 
from  continuing  its  violation  of  the  order  of 
tbe  Commission  that  the  Railroad  Company 
cease  and  desist  from  selling  party  rate  tickets 
at  reduced  rates.    Affirmed, 

See  same  case  below,  48  Fed.  Rep.  87 ;  see 
also  2  Inters.  Com.  Rep.  573,  729. 

Statement  bv  Mr,  Justice  Brown: 
This  proceeaing  was  originally  instituted 
by  tbe  filing  of  a  petition  before  tbe  Inter- 
state Commerce  Commission  by  the  Pitts- 
burg, Cincinnati  &  St.  Louis  Railway 
Com  pan  V  against  the  Baltimore  &  Ohio 
Railroaa  Company,  to  compel  the  latter  to 
withdraw  from  its  lines  of  road,  upon  which 
business  competitive  with  that  oi  the  peti- 
tioner was  transacted,  the  so-called  "party 
rates,"  and  to  decline  to  give  such  rates  in 
future  upon  such  lines  of  road ;  also  for  % 
order  reauiring  said  oompaay  to  discontinue 
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the  practice  of  selling  excursion  tickets  at 
less  than  the  regular  rate,  unless  such  rates 
were  posted  in  its  offices  as  required  by  law. 
The  petition  set  forth  that  the  two  roaas  were 
competitors  from  Pittsburg  westward ;  that 
the  Baltimore  &  Ohio  road  had  in  operation 
upon  its  competing  lines  of  road  so-called 
*•  party  rates, "  whereby  **  parties  of  ten  or 
more  persons  traveling  together  on  one  ticket 
will  DC  transported  over  said  lines  of  road 
between  stations  located  thereon,  at  two  cents 
per  mile  per  capita,  which  is  less  than  the 
rate  for  a  single  person ;  said  rate  for  a  single 
person  being  about  three  cents  per  mile.** 

There  was  another  charge  that  the  defend- 
ant was  in  the  habit  of  selling  excursion 
tickets  without  posting  its  rates  for  the  same 
in  its  offices;  but  this  charge  was  subse- 
quently abandoned. 

The  answer  of  the  Baltimore  &  Ohio  Rail- 
road Company  admitted  that  it  had  at  one 
time  in  effect  the  so-called  ** party  rates," 
but  prior  to  the  filing  of  the  complaint  had 
withdrawn  said  rates,  not  that  it  believed 
that  they  were  illegal,  but  because  it  was 
claimed  by  other  companies  that  said  rates 
were  put  into  effect  in  violation  of  an  agree- 
ment between  companies  belonging  to  a  cer- 
tain association  of  which  defendant  was  a 
member.  It  further  averred  that  said  rates 
were  in  no  way  a  violation  of  the  Act  to 
[265]  Regulate  Conmierce,  and  were  an  accommo- 
dation to  the  public,  necessary  to  the  business 
of  theatrical  and  other  amusement  compa- 
nies, and  that  when  the  legality  of  such 
rates  was  properly  raised  for  decision,  it  was 
prepared  to  defend  the  legality  of  the  same. 
The  answer  further  deniS  the  right  of  the 
complainant  to  institute  the  proceeding,  and 
prayed  that  Ae  complaint  might  be  dis- 
missed. 

The  cause  was  heanl  before  the  Commis- 
sion, which  foimd  **that  so-called  party 
rate  tickets,  sold  at  reduced  rates,  and  en- 
titling a  number  of  persons  to  travel  to- 
gether on  a  single  ticket  or  otherwise,  are 
not  commutation  tickets  within  the  mean- 
ing of  section  22  of  the  Act  to  Regulate 
Commerce,  and  that  when  the  rate  at  which 
«uch  tickets  for  parties  are  sold  are  lower 
for  each  member  of  the  party  than  rates  con- 
temporaneously charged  for  the  transporta- 
tion of  single  passengers  between  the  same 
points,  they  constitute  unjust  discrimina- 
tion, and  are  therefore  illegal.**  It  was 
ordered  and  adjudged  ''that  Uie  defendant, 
the  Baltimore  &  Ohio  Railroad  Company, 
do  forthwith  wholly  and  immediately  cease 
«nd  desist  from  charging  rates  for  the  trans- 
portation over  its  lines  of  a  number  of  per- 
sons traveling  together  in  one  party,  which 
mre  less  for  each  person  than  rates  contem- 
poraneouslv  charged  by  said  defendant  under 
schedules  lawfuflv  in  effect  for  the  trans- 
portation of  single  [wssengers  between  the 
•ame  points.** 

The  defendant  road  having  refused  to  obey 
this  mandate,  the  Commission,  on  May  1, 
1890,  pursuant  to  section  16  of  the  Interstate 
Commerce  Act,  filed  this  bill  in  the  Circuit 
Court  of  the  United  States  for  the  Southern 
District  of  Ohio  for  a  writ  of  injunction  to 
restrain  the  defendant  from  continuing  in 
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its  violation  of  the  order  of  the  Commisioa. 
The  bill  set  up  the  proceedings  whick  had 
theretofore  been  taken  before  the  Coounisioii. 
and  set  forth  as  its  mvamen  thmt  the  de^ 
fendant  had  wholly  disregarded  mod  Ht  ax 
naught  the  authorify  and  order  of  the  Cos- 
mission  in  that  regard,  and  liad  willfully  aad 
knowinglv  disobeyed  said  order,  and  had 
not  ceased  and  desisted  from  allowiog  panv 
rates  as  it  had  been  ordered  to  do ;  ud  had 
ui>on  divers  occasions  since  the  aervtee  of 
said  order  charged  rates  for  the  trmnsportatia 
over  its  lines  of  a  number  of  persoos  traveling 
together  in  one  party,  which  were  Urn  for 
each  person  than  rates  contemporaneoaslj 
charged  under  schedules  lawfully  in  eflcd 
between  the  same  points  for  tbe 
tion  of  persons,  citing  a  number  ci  h 
of  such  disobedience. 

The  answer  admitted  tbe  proceeding  tei 
forth  in  the  bill,  but  denied  that  it  had  ber« 
made  to  appear  to  the  Commission  that  de- 
fendant had  violated  the  proviaioos  of  tbe 
Act  to  Regulate  Commerce,  or  that  the  Com 
mission  had  duly  and  legally  determiiwd  tbe 
matters  and  thin^  in  controversy  and  at 
between  the  parties ;  and  averred  thai  te 
of  the  conclusions  of  fact  stated  in  tbe  r^«rt 
of  the  Commission  were  not  true, or  justified 
by  the  evidence  pnxluced  at  tbe  beariar. 
and  that  the  conclusions  of  law  oootaisni 
in  the  report,  and  the  Interprctatioo  tben-ia 
given  to  the  Act,  were  not  ooneci.    It  ad- 
mitted that  it  had  not  wholly  ceased  cbire 
ing  rates  for  transportation  over  its  lines  fur 
a  number  of  passengers  traveling  together  ii 
one  party  upon  one  ticket,  which  are  Ics 
for  each  person  than  rates  contemporaneoittl  r 
charged  by  it  for  the  transportatioo  of  lia^W 
passengers  between  the  same  pointa»  and  ad- 
mitted a  violation  of  tbe  order  of  tbe  Cob- 
mission. 

Tbe  seventh  and  eight  paraiapbs  of  thr 
answer  are  the  material  ones,  and  are  hen 
given  in  full : 

*^1.  That  for  many  yean  prior  to  cbe  v*- 
sage  of  the  said  *  Act  to  Re/nili^te  CoanBercr. 
all  the  railroad  carriers  in  tbe  United  Stun 
had  habituallv  made  a  rate  oS  cbarfpe  Uf 
passengers  makine  frequent  tript^  trips  ftf 
long  distances,  ana  trifM  in  parties  of  tea  or 
more,   lower  than  tbe  regular  singk  fm 
charged  between  the  same  pointa,  sad  ioei 
lower  rates  were  univerBaily  nnde  at  tk 
date  of  the  passage  of  said  Act    TocafTTc* 
this  universal  practice  manv  forms  of  tktxtu 
were  employea  to  enable  different  clasMS  ^ 
passengers  to  enjoy  then  lower  ratals  tsd 
so  stimulate  travel.    To  meet  tbe  wediy 
the  commercial  traveler  tbe  tboottadiaiif 
ticket  was  used ;  to  meet  tbe  needs  of  ik 
suburban  resident  or  frequent  traTekr.  m- 
eral  forms  of   tickets   were   used.   t.  f,    '] 
monthly  or  quarterlv  tickets,  good  for  atr 
number  of  trips  within  tbe  specified  ttw. 
and  ten,   twenty-five,  or  fifty-trip  tickrti 
good  for  the  specified  number  of  trips  hf  ^'^ 
person,   or  for  one  trip  by  tbe   tfvatr^ 
uMnkber  of  persons :  to  accommodate  ptftMt<< 
ten  or  more,   a  single  ticket,  one  W  * 
round  trip,  for  tbe  whole  party,  was  Bioeif 
by  the  agent  on  a  skeleton  form  fumiiM  fc( 
the  purpose ;  to  accommodate  ezcimMatja 
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"Skvelin^  in  numbers  too  large  to  use  a  single 
icket  tpaeiiil  individual  tickets  were  issued 
>  eadi  person.  Tickets  good  for  a  specified 
amber  of  trips  were  issued  also  between 
ities  where  travel  was  frec^uent.  In  short, 
:  WAS  an  established  principle  of  the  busi- 
eas  that  whenever  the  amount  of  travel  more 
iian  made  up  to  the  carrier  for  reduction  of 
1)6  charge  per  capita,  then  such  reduction 
ras  reasonable  and  lust  in  the  interests  both 
f  the  carrier  and  ox  the  public.  Lone  ex- 
<^eaoe  has  proved  the  soundness  of  the 
rinciple.  Under  its  application  grew  up 
be  business  of  conmiercial  travelers,  the 
normous  suburban  business,  the  constant 
ravel  between  laree  cities,  and  the  excursion 
(Qsineas.  Under  Its  application  has  grown 
ip  also  the  business  of  traveling  companies 
T  parties,  w^hich  has  reached  an  aggregate 
»f  many  hundreds  of  thousands  of  dollars, 
did  which  depends  for  its  existence  upon  a 
oDtinoance  of  the  transportation  rates  under 
vhich  it  has  grown  up. 

''S.  That  since  the  passage  of  the  said  'Act 
o  Regulate  Commerce,  *  this  respondent  has 
x)Dtinued   as  theretofore  the  practice  above 
^tated,  of  making  a  lower  cbaree  on  passen- 
ger travel,   in  consideration  of  the  amount 
lod  frequency  of  the  travel,  and  with  that 
purpose    and   to   accommodate  the  various 
class  of  passengers,  it  has  continued  in  use 
all  the  forms  of  ticket  described  in  the  next 
preceding  section.     That  the  charge  fixed  by 
it  tor  the  transportation  of  parties  of  ten  or 
more,  on  a  single  ticket,  has  been  two  cents 
Iter  mile,  per  capita,  which  is  the  same  rate 
charged  on  thousand  mile  tickets,  and  is  a 
higher  rate  than  it  charges  oa  long  distance 
passenger  travel,  and  excursion  travel,  and 
higher  than  its  generpl  rate  for  suburban 
travel  on  time  or  other  suburban  tickets. 
That  the  said  charge  for  the  transportation  of 
panics  on  a  single  ticket  is  Just  and  reason- 
able, affording  a  fair  compensation  to  the 
carrier,  and  for  the  best  interests  both  of  the 
carrier  and  of  the  public,  because  any  higher 
raui  would  destroy  the  business.    That  the 
Uusioess  reasons,  circumstances,  and  condi- 
UoDs  which  induced  this  respondent  to  make 
wch  lower  charge  for  the  transportation  of 
ptfties  as  aforesaid,  and  that  make  it  the 
interest  of  this  respondent  as  a  carrier  to 
make  such  lower  charge,  are  precisely  the 
B&DM  reasons,  circumstances,  and  conditions 
that  induce  it  and  make  it  its  interest  to  fix 
»  lower  charge  for  the   transportation   of 
Passengers  buying  mileaire  tickets,  time  or 
tnp  tickets,  and  excursionists.     That  while 
so-called  party  rate  tickets  are  used  princi- 
pally by  traveling  amusement  companies, 
*w*u8e  no  other  form  of  ticket  meets  the 
requirement  of  such  companies,  yet  tiiis  re- 
spondent has  avoided  confining  such  tickets 
^  any  class  of  business,   by  offering  them 
^  the  same  terms  to  the  public  at  large, 
inatthis  respoiident  has  obviated  the  danger 
^t  such  lower  charge  for  parties  might  be 
J*Ken  advantage  of  by  speculators  or  ticket 
IK  1*  ^y  issuing  only  one  ticket  for  the 
^hoie  party.    And  respondent  avers  that,  as 
*^  tickets  are  now  issued  by  it  they  are  not 
•Ju  omnot  be  used  for  speculative  purposes, 
*^  afford  no  opportunity  for  evading  tiie 
**6r.8.      U.S.,  Book  86.  44 


law  in  the  hands  of  ticket  brokers.  This 
respondent  further  avers  that  it  may  rightly 
and  legally  make  a  charge  per  capita  for 
persons  traveling  on  said  party  rate  tickets, 
lower  than  its  charge  for  a  single  passenger 
making  one  trip  between  the  same  points, 
the  character,  circumstance!^  and  conditions 
of  the  service  being  substantially  different, 
and  that  the  making  of  such  lower  charge 
per  capita  to  the  member  of  the  party  makes 
or  gives  no  undue  or  unreasonable  preference 
or  advantage  to  him,  and  subjects  no  person, 
company,  firm,  corporation,  or  locality,  oi 
particular  description  of  traffic,  to  any  xmdue 
or  unreasonable  prejudice  or  disadvantage  in 
any  respect  whatsoever. " 

The  answer  further  averred  the  illegality 
of  the  order  of  the  Commission,  and  averred 
**that  by  the  true  construction  of  the  Act  the 
second  section  thereof  requires  the  same 
charge  for  transportation  service  only  in 
cases  where  the  commercial  circumstances 
and  conditions  are  substantially  similar,  and 
the  third  section  requires  the  same  charge 
to  be  made  only  when  a  difference  in  charge 
would  work  a  prejudice  or  disadvantage  to 
some  one  without  reason  therefor.  That  the 
twenty- second  section,  so  far  from  making 
exceptions  to  an  otherwise  absolute  rule,  was 
inserted  merely  as  additional  precaution  to 
insure  the  giving  to  the  second  and  third 
sections  of  the  Act  the  construction  which 
Congress  intended.  That  the  twenty-second 
section  is  a  legislative  declaration;  that 
under  the  provisions  of  the  second  section  of 
the  Act  circumstances  and  conditions  of  a 
commercial  nature  are  to  be  considered,  and 
among  such  circumstances  and  (  onditions,  in 
the  case  of  passenger  traffic,  the  amount  of 
service  purchased  or  contracted  for,  and  the 
interest  of  the  carrier  in  stimulating  travel 
are  to  be  considered.  **         ^ 

Upon  the  hearing  before  the  Circuit  Court 
upon  pleadings  and  proofs  the  bill  was  dis- 
missed, separate  opinions  being  delivered 
by  Judges  Jackson  and  Sage.  48  Fed.  Rep. 
87.  From  this  decree  the  Interstate  Com- 
merce Commission  appealed  to  this  court 
The  provisions  of  the  Interstate  Commerce 
Act,  so  far  as  the  same  are  material  to  this 
case,  are  set  forth  in  the  margin.*       « 

*AV  AOT  TO  BLmaXJULTB  COMMBBOS. 

**  Ssa  L  That  the  provisions  of  this  Act  shall  ap- 
ply to  any  common  carrier  or  carriers  engaged  in 
the  transportation  of  passengers  or  properiy  wholly 
by  railroad,  or  partly  *  by  railroad  and  partly  by 
water  when  both  are  used,  under  a  common  con- 
trol, management,  or  arrangement,  for  a  continu- 
ous carriage  of  shipment.   .   •   . 

**  All  charges  made  for  any  service  rendered,  or 
to  be  rendered  in  the  transportation  of  passengers 
or  property  as  aforesaid,  or  in  connec6on  there- 
with, or  for  the  receiving,  delivering,  storage  or 
handlinflr  of  such  property,  shall  be  reasonable  and 
Just;  ana  every  unjust  ana  unreasonable  charge  for 
such  service  is  prohibited  and  declared  to  be  un- 
lawful 

*'Sbc.  2.  That  if  any  common  carrier  subject  to 
the  provisions  of  this  Act  shall,  directly  or  indi- 
rectly, by  any  special  rate,  rebate,  drawback  or 
other  device,  charge,  demand,  collect,  or  receive 
from  any  person  or  persons  a  greater  or  less  com- 
pensation for  any  service  rendered,  or  to  be  ren- 
dered, in  the  transportation  of  passengers  or  prop- 
erty, subject  to  the  provisions  of  this  Aot>  thao  It 
charges,  demands,  collects,  or  receives  from  any 
other  person  or  persons  for  doing  for  him  or  them 
a  like  and  contemporaneous  service  in  the  trans- 

70* 
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Mean.  Samuel  Shellabarg^er*  Alfired 
G.  Saflbrd*  Mr,  AUarnev- General  W.  H.  K 
MiUer  and «/.  M.  Wil9(m,  for  appellant. 

Railroad  companies  are  subject  to  legislative 
control  as  to  their  rat^^s  of  fare  and  freight, 
unless  protected  by  their  charters. 

Chicago,  B,  d  0.  B.  Co.  y.  Iowa,  94X7.  8. 161 
(24:  95):  /'^  t.  Chicago  A  N.  W.  B.  Co,  ^ 
U.  8.  164  (24:  97);  Chicago,  M.  A  8t,  P.  B,  Go. 
▼.  Acklty,  94  U.  8.  179  (24:  99);  Winona  A  St. 
P.  B.  Co.  ▼.  Blake,  94  U.  8. 180  (24:  99);  Stone 
T.  WieeoMin,  94  U.  8.  181  (24:  102);  Laurel 
Fork  A8.H.B.  Co.  y.  Weti  Virginia  Tramp, 
Co,  25  W.  Va.  324. 

The  determination  of  the  question  whether 
two  kinds  of  trattic  are  conducted  under  simi- 
lar circumstances  and  conditions  is  a  question 
of  fact;  and  the  question  of  reasonableness  of 
a  rate  and  the  fact  of  its  being  discriminating 
or  otherwise  is  a  question  of  fact 

Colliery  Co,  v.  Manehest  r,  8  Nev.  &  Mo- 
Nam,  441;  Denaby  Main  Colliery  Co,  v.  Man- 
cheater,  8.AL.B  Co,  11  App.  Gas.  97;  Samu- 
el$Y,  Louimille  A  N,  B  Co.  21  Fed.  Rep.  58; 
United  Utatee  v.  Tozer,2  Inters.  Com.  Rep. 
i40,  89  Fed.  Rep.  869;  Harper,  Law  Inters. 
Com.  66-68: 

Inequality  of  charge  for  contemporaneous 
and  like  s&-yice  under  substantially  similar 
conditions  taken  by  itself  is  created  an  offense 
hf  section  2  of  the  Act,  although  such  unequal 
charges  may  be  no  more  than  fairly  compensa> 
tory  considered  by  themselves. 

Jieetenger  y.  Penneylvania  B  Oo,  87  N.  J.  L. 
681. 

A  common  carrier  owes  an  equal  duty  to 
all,  and  it  cannot  be  discharged  if  he  is  allow- 
ed to  make  unequal  preferences,  and  thereby 
prevent  or  impair  the  enjoyment  of  the  com- 
mon right. 

Audenried  y.  Philadelphia  d  B,  B  Cd.  98 
Pa.  870;  Neio  England  Exp,  Co,  y.  Maine  Cent, 
B,  Co.  57  Me.  196;  Baxendale  y.  Eaetern  Countiee 
BCo,^0.  B.  N.  8.  68;  McDuffee  y.  Portland 
A  B.  B.  Co,  Sd  N.  H.  480;  San^ord  v.  Cata- 
msea,  W.  A  E.  B  Co.  24  Pa.  878,  1  Am. 
Railway  Rep.  580;  Chicago  A  A,  B  Co.  y. 
People,  67  IlL  11;  Goggs  v.  Bernard,  3  Ld. 
llBLym,  909;  Great  Western  B,  Co,  y.  Sutton, 
L.  R.  4  £ng.  &  Ir.  App.  226;  Parker  y.  Great 
Western  B  Co.1  Man.  &  G.  258:  Parker  y. 
Great  Western  Co.  11  C.  B.  545,  588;  Crow^Y. 
Great  Northern  BCo.^  Exch.  556,11  Ezch.742; 


Piddington  v,  SotMEditem  &  Cbi  5  C  BL  K. 
8.  Ill;  Garton  y.  Bristol  A  3.  B.  Ck  1  Bett 
A 8. 112; Branley  y.  SouikEaOem  BOo.ll  C. 
B.  N.  8.  68;  BaxendaU  y.  Great  Western  B. 
Co,  14  C.  B.  N.  8.  1. 

A  railway  company  acting  as  coomoo  car- 
riers,  and  bound  by  statute  to  denl  e<pxsllj  witik 
all  persons,  cannot  make  a  regulatioo  far  tlac- 
conveyance  of  goods  which,  in  practice,  affects 
one  individual  only. 

SeofleldY,  Lake  ShareA  M,8.B.Co.l  WcA 
Rep.  812,  48  Ohio  8l  571. 

£zceptions  made  by  the  statute  itsdf  exdnk 
all  other  exceptions. 

Lrocket  y.  Ohio  A  P.  B   Cb.  14  Pi.  341. 
Miller  y.  Kirkpatriek,  29  Pa.  226;  Otite  Ckm^ 
tery  Co,  y.  Philadelphia,  98  Pa.  129;  Kxk  r. 
Bridges,  45  Miss.  247:  McBoberU  y.  Washlitrme. 
10  Minn.  28;  Perkins  y.  Thombur^^  10  C«: 
189;    Watkins  y.  WaseeU,  20  Ark.  410;  StmU  r 
Jaeger,  68  Mo.  403;  Niemeyer  9.  Wright,  TC 
Ya.  289;  Jenkins  y.  Ewin,  8  Heisk.  456;  St.*fr 
y.  Taylor,  15  Ohio  8t.  187;  Cherokm  SmOmt^  % 
Georgia,  80  U.  S.  5  IVt  1  (8:  25);  &4<^ieM  .\ 
Lake  Shore  A  M,  8.  B,  Oo.  1  WeiL  B^  ^^. 
48  Ohio  St.  571. 

Where  a  lower  rate  is  e;iyen  by  a  raiirujd 
company  to  a  favored  shipper,  whic'i  is  m 
tended  to  give,  and  necessarily  ^ves  an  cxdM- 
sive  monopoly  to  the  favored  shipper,  afffctiag 
the  business  and  destroying  the  trade  of  other 
shippers,  the  latter  have  the  right  to  reqniiv 
an  equal  rate  for  all  under  Hke  oxcoiDstaaoa. 

Bailroad  Comrs.  v.  Portland  A  O.  OnU.  JL 
Co.  68  Me.  269-278;  Bex  y.  Bmrier,  8  Burr. 
1267;  State  v.  Hdtiford  A  y.  K  B.Os.m 
Conn.  588;  Com.  v.  Eastern  R  Oo.  lOS  Mssl 
258;  Sandford  v.  Calawissa,  W.  A  K  B  Cs. 
24  Pa.  878;  Messenger  v.  P<nn»yUamia  R  Ck. 
86  N.  J.  L.  407:  Ibleoti  y.  Pine  Grvm  Tmp  I 
,  Flip.  120;  McDuffie  v.  PortUmd  A  R  R  Csl 
52  N.  H.  480:  Brie  A  N.  RROs,y.  Cmse, 
26  Pa.  287;  Piekford  y.  Grand  Junetin  S 
Co,  10  Meea.  A  W.  899;  Baiendale  v.  Umdm 
AS.  W.  R  Co.  h.  R.  1  Ezch.  137:  I^t^s* 
AN.  W.R  Co.  y.  Eeershed,  26  Week.  B^i. 
863. 

Common  law  here  requires  substantially  thr 
same  degree  of  equality  of  charge  for  frngh» 
and  fares  as  is  required  under  the  stotatM  aad 
the  decisions  in  Efngland. 

Chicago  A  A.  R  Oo.  y,  /VpbIc  67  DL  11; 
Messenger  y.  PennsyUania  iZL  Ui.  31  K.  J.  L 


portation  of  a  like  kind  of  trafBo  under  substan- 
tially similar  droumstanoes  and  oonditioDS,  such 
oommoD  oarrler  shall  be  deemed  guilty  of  unjust 
dlsorimiDadon,  which  is  hereby  prohibited  and  de- 
clared to  be  unlawful.  ^ 

**  Saa  8.  That  it  shall  be  unlawful  for  any  com- 
mon carrier  subject  to  the  provisions  of  this  Act  to 
make  or  grive  any  undue  or  unreasonable  prefer- 
ence or  advantaire  to  any  particular  person,  com- 
pany, firm,  corporation,  or  locality,  or  any  partio- 
ular  description  of  traffic  in  any  respect  whatso- 
ever, or  to  subject  any  particular  person,  company, 
tlrm.  corporation,  or  locality,  or  any  particuiar  de- 
scription of  traffla  to  any  undue  or  unreasonable 
prejudice  or  disaavantagie  in  any  respect  whatso- 

**8tea22  (As  amended  by  19  of  Act  of  March  2, 
1880,  chap.  282, 86  Stat,  at  L.  86S.  9&),  That  nothinir 
in  this  Act  shall  prevent  the  carriage,  storaae,  or 
bandbnir  of  property  free  or  at  reduced  rates  for 
the  United  states,  state,  or  municipal  govern- 
ments, or  for  charitable  purposes,  or  to  or  from 
fairs  and  expositions  for  exhibition  thereat,  or  the 
free  carriage  of  destitute  and  homeless  persona 

;02 


transported  by  charitable 
sary  agents  employed  in  such 
issuance  of  mileage,  excursioo,  or 
passenger  tickets;  nothing  in  this  Act 
strued  to  prohibit  any  oodudod  oarrlo 
reduced  rates  to  mimstert  of  religioo.  or  to 
ipal  governments  for  the  traosportatloo  of 
gent  persons,  or  to  Inmates  of  the  Mattooal 
or  State  Homes  for  Disabled  Volanteer 
and  of  Soldiers*  and  Sailors*  Orphan  Booe 
ing  those  about  to  enter  and  tboM  recnralac  I 
after  discharge,  under  arrangeaenti  wA 
boards  of  managers  of  said  bomisi;  Docaiaa  k 
Act  shall  be  construed  to  prevaDi  raUroaai 
giving  ftee  carriage  to  theur  own  oOoan  aai  em- 
ployee,  or  prevent  the  prtDctoal  oAoert  of  aay  ta^ 
road  comnany  or  oompanies  from  tiifca^l 
passes  or  nokeCs  with  other  railroad  ui,iiiMiiia  tar 
their  officers  and  employes;  and  nothing  to  tWi 
contained  shall  In  any  way  abridn  c 
remedies  now  existing  at  oornmon  law. 
ute,  but  the  provisions  of  this  Act  are 
to  such  remedies:  Pfooided,  That  do  peodiag  •  i^ 
gation  ^lall  in  any  way  be  afleoted  Iqr  thto  Amr 
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KTT;  Santffard  ▼.  Catamssa,  W.  A  E,  R,  Co, 
i4  Pi.  378;  Shipper  y.  Penmylvania  R,  Co.  47 
H.  838;  New  England  Exp,  Co.  ▼.  Maine 
lint.  R,Co.m  Me.  188;  Dintmore  ▼.  St.  Louii, 
lAL,B,Oo.2  Fed.  Rep.  465;  Eay9  v.  Penn- 
9hania  Co.  12  Fed.  Rep.  809;  Oravford  v. 
Wuk,  18  Ohio  St.  190;  Ontro^  OAu>  JSaU  Co. 
r.  GvtArie,  35  Ohio  St.  666. 

MetiTB,  John  J.  Cowen  and  Hugh  L, 
St^nd,  Jr.,  for  appellee: 

Under  pretence  of  regulating  fares  and 
reigbta,  the  State  cannot  requfie  a  railroad 
sorporation  to  carry  persona  or  property  with- 
mt  reward. 

Chicago,  M.  d  8i,  P,  B.  Co,  r.  MinnMota, 
U  U.  8.  418  (88:  970). 

As  to  railroad  companies,  the  general  law 
brbida  unjust  discriimnation. 

New  England  Exp.  Co,  y.  Maine  Cent,  B. 
lo.  57  Me.  188;  MeDufee  r.  Portland  B.  B. 
Sb.  52  N.  H.  480;  Hereh  r.  Northern  Cent.  B, 
%  74  Pa.  181;  Seofield  ▼.  Lake  Shore  db  M.  8, 
R.  Co,  1  West.  Rep.  812,  48  Ohio  St.  571; 
Vincent  ▼.  Chicago  dk  A,  B,  Co,  49  RL  83; 
Fitchburg  B  Co.  r.  Gage,  12  Gray,  893;  Ex 
oarte  Beneon,  18  S.  C.  88;  Johnson  v.  Ptneacoia 
±P.  BOo,  16  Fla.  628;  Haye  v.  Pennsylvania 
Oo,  12  Fed.  Rep.  809;  TexoM  Exp,  Co,  v.  Texas 
±P,B  Co,^  Fed.  Rep.  426;  Southern  Exp. 
Co.  T.  Memphis,  eU,  B.  Co,  8  Fed.  Rep.  799; 
SoMthem  Eip,  Co.  r.  8t,  Louis,  L  M.  A  S,  B, 
Co.  10  Fed«  Rep.  210,  869. 

The  Act  prohibits  unjust  discrimination. 

Atchison,  T.  AS.  F,  B.  Co,  r,  Denver  d N. 
0.  li,  Co.  110  U.  B.  684-685  (28:  297,  298). 

The  first  section  requires  that  all  charges  be 
ressonable  and  just  All  the  railroad  com- 
psniea  of  the  country  have,  hy  tbe  practice  of 
years,  recognized  the  justice  and  reasonable 
oess  of  a  lower  charge  per  ride  to  the  passenger 
teying  a  time  ticket,  a  ticket  for  ten  trips,  or  a 
mueage  ticket,  and  to  a  passenger  riding  with 
aine  or  more  others  on  a  single  ticket. 

To  interpret  the  second  section  as  requiring 
the  compainy  to  charge  these  passengers  the 
full  single  trip  fare  is  to  interpret  the  second 
section  as  requiring  a  violation  of  the  pro- 
hibition in  the  first  section. 

Concord  d  P,  B.  Co,  v.  Forsaith,  59  N.  H. 
122. 

It  is  only  when  the  discrimination  inures  to 
the  undue  advantage  of  one  man  in  coose- 
queaoe  of  some  injustice  inflicted  on  another 
that  the  law  intervenes  for  the  protection  of 
Uie  latter. 

Bays  V.  Pennsylvania  B  Co.  12  Fed.  Rep. 
30»;  Holier  v.  Caledonian  B,  B.  Co,  1  Nev.  & 
McN.  27.  1  Ry.  &  Canal  Cas.  81. 

The  value  of  the  services  is  the  true  test  of 
reasonableness. 

Canada  S,  B.  Co,  v.  International  Bridge 
Co.L.R,S  App.  Gas.  728. 

Mr.  Justice  Brown  delivered  the  opinion 
of  the  court : 

Prior  to  the  enactment  of  the  Act  of  Feb- 
mary  4,  1887,  (24  Stat.  at.  L.  379),  to 
Regulate  Oonunerce,  conunonly  known  as 
the  Interstate  Oonunerce  Act,  railway  traffic 
in  this  country  was  regulated  by  the  •  prin- 
ciples'of  the  couunon  law  applicable  to  com- 
nion  carriers,  which  demanaed  little  more 
^iiaa  that  they  should  carry  for  all  persons 
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who  applied,  in  the  order  in  which  the  goods 
were  delivered  at  the  particular  station,  and 
that  their  charges  for  transportation  should 
be  reasonable.  It  was  even  doubted  whether 
they  were  bound  to  make  the  same  charj^e  to 
all  persons  for  the  same  service ;  (Fitchburg 
B  Co.  V.  Qage,  12  Gray,  898 ;  Baxendale  v. 
Eastern  Counties  B  Co,  4  0.  B.  N.  S.  68; 
Great  Western  B  Co,  r.  Sutton,  L.  R.  4  H. 
L.  226,  2dl;ExparU  Benson,18  S.  O.  88; 
Johnson  V.  Fertsacola  db  P,  B  Co,  16  Fla. 
623) ;  though  the  weight  of  authority  in  this 
country  was  in  favor  of  an  equality  of  charge 
to  all  persons  for  similar  services.  In  ser* 
eral  of  the  states  acts  had  been  passed  with 
the  design  of  securing  the  public  against 
unreasonable  and  unjust  discriminations; 
but  the  inefflcacy  of  these  laws  beyond  the 
lines  of  the  State,  the  impossibility  of  se- 
curing concerted  action  between  the  legit* 
latures  toward  the  regulation  of  traffic  be- 
tween the  several  states,  and  the  evils  which 
grew  up  under  a  policy  of  unrestricted  com- 
petition, suggested  the  necessity  of  legisla- 
Uon  by  Congress  under  its  constitutional 
power  to  regulate  commerce  amonf  the  sev- 
eral states.  These  evils  ordinarily  took  the 
shape  of  inequality  of  charges  made,  or  of  fa- 
cilities furnished,  and  were  usually  dictated 
by  or  tolerated  for  the  promotion  oi  the  inter- 
ests of  the  officers  of  the  corporation  or  of  the 
corporation  itself,  or  for  the  benefit  of  some 
favored  persons  at  the  expense  oi  others,  or 
of  some  particular  locality  or  oonununity, 
or  of  some  local  trade  or  commercial  ooimec- 
tion,  or  for  the  destruction  or  crippling  (A 
some  rival  or  hostile  line. 

The  principal  objects  of  the  Interstate 
Commerce  Act  were  to  secure  just  and  rea- 
sonable charges  for  transportation;  to  pro- 
hibit unjust  discriminations  in  the  rendition 
of  like  services  under  similar  circumstances 
and  conditions:  to  prevent  undue  or  unrea- 
sonable preferences  to  persons,  corporations, 
or  localities;  to  inhibit  greater  compensa- 
tion for  a  shorter  than  for  a  longer  distance 
over  the  same  line ;  and  to  abolish  combina- 
tions for  the  pooling  of  freights.  It  was 
not  designed,  however,  to  prevent  competi- 
tion between  different  roads,  or  to  interfere 
with  tJie  customary  arrangements  made  by 
railway  companies  for  reduced  fares  in  con- 
sideration of  increased  mileage,  where  such 
reduction  did  not  operate  as  an  unjust  dis- 
crimination against  other  persons  traveling 
over  the  road.  In  other  words,  it  was  not 
intended  to  ignore  the  principle  that  one  can 
sell  at  wholesale  cheaper  than  at  retail.  It 
is  not  all  discriminations  or  preferences  that 
fall  within  the  inhibition  of  tne  statute ;  only 
such  as  are  unjust  or  unreasonable.  For  in- 
stance, it  would  be  obviously  unjust  to  choree 
A  a  greater  sum  than  B  for  a  single  trip 
from  Washin^n  to  Pittsburg ;  fcrut  if  A 
agrees  not  onlv  to  go  but  to  return  by  the 
same  route,  it  is  no  iniustice  to  B  to  permit 
him  to  do  so  for  a  reduced  fare,  since  the 
services  are  not  alike,  nor  the  circumstances 
and  conditions  substantially  similar,  as  re- 
quired by  section  2  to  make  an  unjust  dis- 
crimination. Indeed,  the  possibility  of  just 
discriminations  and  reasonable  preferences 
is  recognized  by  these  sections,  in  declaring 
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what  shall  be  deemed  oniust.  We  agree, 
however,  with  the  plaintiff  in  its  contention 
that  a  charge  may  be  perfectly  reasonable 
under  section  1,  and  yet  may  create  an  un- 
just discrimination  or  an  unreasonable  pref- 
erence under  sections  2  and  8.  As  was  said 
by  Mr,  Justice  Blackburn  in  OrttU  Western 
R.  Co,  V.  SutUm.  L.  R.  4  H.  L.  226.  239 : 
"When  it  is  sought  to  show  that  the  charge 
is  extortionate  as  being  contrary  to  the  stat- 
utable obligation  to  charge  equally,  it  is 
immaterial  whether  the  charge  is  reasonable 
or  not ;  it  is  enough  to  show  that  the  com- 
pany carried  for  some  other  person  or  class 
of  persons  at  a  lower  charge  during  the 
period  throughout  which  the  partj^  complain- 
ing was  charged  more  under  the  like  circum- 
stances.** 

The  question  involved  in  this  case  is, 
whether  the  principle  above  stated  as  ap- 
plicable to  two  individuals  applies  to  the 
purchase  of  a  single  ticket  covering  the  trans- 
portation of  ten  or  more  persons  from  one 
place  to  anoUier.  These  are  technically 
known  as  party  rate  tickets,  and  are  issued 
principally  to  theatrical  and  operatic  com- 

Sanies  for  the  transportation  of  their  troupes, 
uch  ticket  is^ clearly  neither  a  "mileage" 
nor  an  "  excursion"  ticket  within  the  excep- 
tion of  section  22 ;  and  upon  the  testimony 
in  this  case  it  may  be  doubtful  whether  it 
falls  within  the  definition  of  "commuta- 
tion tickets, "  as  those  words  are  coomionly 
understood  amon^^  railway  officials.  The 
words  "commutation  ticket"  seem  to  have 
no  definite  meaning.  They  are  defined  by 
Webster  (edition  oi  1891) as  "a  ticket,  as  for 
transportation,  which  is  the  evidence  of  a 
contract  for  service  at  a  reduced  rate."  If 
this  definition  be  applicable  here,  then  it  is 
clear  that  it  woula  include  a  partv  rate 
ticket.  In  the  language  of  the  railway, 
however,  they  ar6  principally,  if  not  wholly, 
used  to  desi^pate  tickets  for  transportation 
during  a  limited  time  between  neighboring 
towns,  or  cities  and  suburban  towns.  The 
party  rate  ticket  upon  the  defendant's  road 
is  a  single  ticket  issued  to  a  party  of  ten 
or  more,  at  a  fixed  rate  of  two  cents  i>er 
mile,  or  a  disooxmt  of  one  third  from  the 
regular  passenger  rate.  The  reduction  is 
not  made  by  way  of  a  secret  rebate  or  draw- 
back, but  the  rates  are  scheduled,  posted, 
and  open  to  the  public  at  large. 

But  assuming  the  weight  of  evidence  in 
this  case  to  be  that  the  party  rate  ticket  is 
not  a  "commutation  ticket,"  as  that  word 
was  commonly  understood  at  the  time  of  the 
passage  of  the  Act,  but  is  a  distinct  class  by 
itself,  it  does  not  necessarily  follow  that 
such  tickets  are  unlawful.  The  unlawful- 
ness defined  by  sections  2  and  8  consists 
either  in  an  "unjust  discrimination"  or 
an  "undue  or  unreasonable  preference  or 
advantage,"  and  the  object  of  section  22 
was  to  settle  beyond  all  doubt  that  the 
discrimination  in  favor  of  certain  persons 
therein  named  should  not  be  deemed  unjust. 
It  does  not  follow,  however,  that  there  may 
not  be  other  classes  of  persons  in  whose  favor 
a  discrimination  may  oe  made  without  such 
discrimination  being  unjust.  In  other 
worda»   this  section    it  rather  illustrative 
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than  exclusive.    Indeed,  Dumy.  if  wA  all, 
the  excepted   classes  named    u  sectiaa  9 
are   those   which,   in   the  ahwenoe  of  tkis 
section,  would  not  neoessaril^r  be  held  tke 
subjects   of  an    xmjust  diacnmfnatio»,    if 
more  favorable  terms  were  extended  to  them 
than  to  ordinary  passengers.    Studi,  for  in- 
stance,  are  property  of  the  United  fitetet. 
state  or  municipal   governments:  dcKJuiLp 
and  homeless   persons  transported    free  of 
charge  by  charitable  societies ;  indigent  pcr> 
sons  transported  at  the  expense  of  mnnicipa* 
governments;    inmates  of  soldiers*   honiei 
etc,  and  ministers  of  religion,  in  favor  of 
whom  a  reduction  of  rates   had  been  udr 
for  many  years  before   the  passage    of  t^ 
Act.     It  mav  even  admit  of  serioos  douM 
whether,  if  the  mileage,  excursion,  or  com 
mutation  tickets  had  not  been  mentioned  ^: 
all  in  this  section,  they  would  hare  f&ll'c 
within  the  prohibition  of  sections  2  aad  3 
In  other   words,    whether  the  allowaocr  ^-f 
a  reduced  rate  to  persons  agreeing  to  trmr*-: 
one  thousand  miles  or  to  go  and  rcturii  *-t 
the  same  road  is  a  "like  and  cootcoipaci 
neous   service   under  substantially   similir 
conditions  and  circumstances"  as  is  rpodctr^ 
to  a  person  who  travels  upon  an  ordiiurT 
single  trip  ticket.     If  it  be  so.  then,  xutl' 
state    laws   forbiddio^   unjust   discrimiiU' 
tions,    ever^    such    ticket    issued  betwttt. 
points  within  the  same  State  must  be  illeg^^ 
In   view  of  the  fact,  however,    that  ercrr 
railway  company  issues  such  tickets:  tbat 
there  is  no  reported  case,  state  or  Fedm. 
wherein  their  illegality  has  been  qoestiooR; 
that  there  is  no  such  case  in  Knglind ;  <i>: 
that  the  practice  is  universally  acquietorti 
in  by  the  public,  it  would  a&aa  that  the  t% 
suing  of  such  tickets  should  not  be  bclo 
an  unjust  discrimination  or  an  uueatOBab> 
preference    to   the  persons  traveling  npoc 
theuL 

But,  whether  these  party  rate  tickets  an 
commutation   tickets  proper,  as  knowa  t> 
railway  officials  or  noC  tney  are  obviooslv 
within  the  commuting  principle    As  stsftpi 
in  the  opinion  of  Judge  Sage  in  the  ooon 
below:     "The  difference  between  oovoc 
tation  and  party  rate  tickets  is,  that  cam 
mutation  tickets  are  issued  to  induce  ptvf '.' 
to  travel   more  frequentlv,   and   party  n:r 
tickets  are  issued   to   induce  wait  jee^" 
to  travel.    There  is,  however,  no  diffeRacr 
in  principle  between  them,  the  object  is 
both  cases  being  to  increase  travel  witknt 
unjust  discrimination,  and  to  secure  panne 
age  that  would  not  otherwise  be  second. ' 

The  testimony  indicates  that  for  oHcr 
years  before  the  passage  of  the  Act  it  w 
customary  for  railroacu  to  issue  ticket*  »: 
reduced  rates  to  passengers  makiu  fteqeest 
trips,  trips  .for  long  distanoea,  aiu  trip*  » 
parties  or  ten  or  more,  lower  than  the  t^ 
ular  single  fare  charged  between  the  mm 
points ;  and  such  lower  ratea  were  aBi*«» 
ally  made  at  the  date  of  the  passage  of  thr 
Act.  As  stated  in  the  answer.  tt>  omC  thr 
needs  of  the  commercial  traveler  the  thoaaa: 
mile  ticket  was  issued ;  to  neet  the  wm^ 
of  the  suburban  re^dent  or  fremiet  tav 
eler,  several  forms  of  ti^eta  were  \mml. 
For  example,  monthly  or  quarterly  tkkcft 
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good  for   any  number  of  trips  within  the 
specified     time;    and    ten,    twenty-five   or 
fifty-trip  tickets,  good  for  a  specified  num- 
ber of  trips  by  one  person,  or  for  one  trip 
by  a  specified  number  of  persons ;  to  accom- 
modate  parties  of    ten  or  more,   a  single 
ticket,  one  way  or  round  trip,  for  the  whole 
party,  was  made  up  by  the  agent  on  a  skel- 
eton form  furnished  for  that  purpose;   to 
ftcconunodate  excursionist  travel  ing  in  par- 
ties too  large  to  use  a  single  ticket,  special 
individual  tickets  were  issued  to  eacn  per- 
son.     Tickets  good  for  a  specified  number 
of  trips  were  also  issued  between  cities  where 
travel  was  frequent.    In  short,  it  was  an  es- 
tablished  principle   of   the   business,    that 
whenever  the  amoimt  of  travel  more  than 
made  up  to  Uie  carrier  for  the  reduction  of 
the  charge  per  capita,  then  such  reduction 
was  reasonable  ana  lust  in  the  interest  both 
of  the  carrier  and  of  the  public.     Although 
the  fact  that  railroads  had  long  been  in  the 
habit  of  issuing  these  tickets,  would  be  by 
no  means  conclusive  evidence  that  they  were 
legal,  since  the  main  purpose  of  the  Act  was 
to  put  an  end  to  certain  abuses  which  had 
crept  into  the  management  of  railroads,  yet 
Congress  may  be  presumed  to  have  had  those 
practices  in  view,  and  not  to  have  designed 
to  interfere  with  them,  except  so  far  as  they 
were  unreasonable  in  themselves  or  unjust 
to  others.    These  tickets  then  being  within 
the  conmiutation  principle  of  allowing  re- 
duced rates  In  consideration  of    increased 
mileage,  the  real  question  is,  whether  this 
operates  bh  an  undue  or  unreasonable  pref- 
erence or  advantage  to  this  particular  de- 
scription of  traffic,  or  an  unjust  discrimina- 
tion against  others.     If,  for  example,  a  rail- 
way i£ike8  to  the  public  generally  a  certain 
rate  of  freight,  and  to  a  particular  individual 
residing  in  the  same  town  a  reduced  rate  for 
the  same  class  of  goods,  this  may  operate  as 
an  undue  preference,  since  it  enables  the  fa- 
;  vored  party  to  sell  his  goods  at  a  lower  price 
than  his  competitors,  and  may  even  enable 
'  him  to  obtain  a  complete  monopoly  of  that 
business.    Even  if  the  same  reduced  rate  be 
allowed  to  every  one  doing  the  same  amount 
of  business,    such  discrimination   may,    if 
carried  too  far,  operate  unjustly  upon  the 
smaller  dealers  engaged  in  Uie  same  business 
and  enable  the  larger  ones  to  drive  them  out 
of  the  market. 

The  same  result,  however,  does  not  follow 
from  the  sale  of  a  ticket  for  a  number  of  pas- 
sengers at  a  less  rate  than  for  a  single  pas- 
senger ;  it  does  not  operate  to  the  prejudice 
of  tne  single  passenger,  who  cannot  be  said 
to  be  injiSed  by  the  fact  that  another  is  able 
in  a  particular  instance  to  travel  at  a  less 
rate  than  he.  If  it  operates  iniuriously  to- 
1  ward  anyone  it  is  the  rival  road,  which  has 
Dot  adopted  corresponding  rates ;  but,  as  be- 
fore observed,  it  was  not  the  design  of  the 
\ct  to  stifie  competition,  nor  is  there  any 
•egal  injustice  in  one  person  procuring  a 
particalar  service  cheaper  than  another.  If 
It  be  lawful  to  issue  these  tickets,  then  the 
Pittsburg,  Chicago  &  St.  Louis  Railway 
Company  has  the  same  right  to  issue  them 
that  tlie  defendant  has,  and  may  compete 
with  it  for  the  same  traffic ;  but  it  is  unsound 
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to  argue  that  it  is  unlawful  to  issue  them 
because  it  has  not  seen  fit  to  do  so.  Certainly 
its  construction  of  the  law  is  not  binding 
upon  this  court.  The  evidence  shows  that 
the  amount  of  business  done  by  means  of 
these  party  rate  tickets  is  very  large ;  that 
theatrical  and  operatic  companies  base  their 
calculation  of  profits  to  a  certain  extent  upon 
the  reduced  rates  allowed  by  railroads;  and 
that  the  attendance  at  conventions,  political 
and  religious,  social  and  scientific,  is,  in  a 
great  measure,  determined  by  the  ability  of 
uie  delegates  to  go  and  come  at  a  reduced 
charee.  If  these  tickets  were  withdrawn, 
the  defendant  road  would  lose  a  large  amount 
of  travel,  and  the  single  trip  passenger  would 
gain  absolutely  nothing.  If  a  case  wero 
presented  where  a  railroad  refused  an  ap- 
plication for  a  party  rate  ticket  upon  the 
ground  that  it  was  not  intended  for  the  usa 
of  the  general  public,  but  solely  for  theatrical 
troupes,  there  would  be  much  greater  reason 
for  holding  that  the  latter  were  favored  with 
an  undue  preference  or  advantage. 

In  order  to  constitute  an  unjust  discrim- 
ination under  section  2,  the  carrier  must 
charge  or  receive  directly  from  one  person  a 
greater  or  less  compensation  than  from  an- 
otlier,  or  must  accomplish  the  same  thing 
indirectly  by  means  oi  a  special  rate,  rebate, 
or  other  device;  but,  in  either  case,  it  must 
be  for  a  "  like  and  contemporaneous  service 
in  the  transportation  of  a  like  kind  of  traf- 
fic, under  substantially  similar  circumstances 
and  conditions.''  To  bring  the  present  case 
within  the  words  of  this  section,  we  must 
assume  that  the  transportation  of  ten  persons 
on  a  single  ticket  is  substantially  identical 
with  the  transportation  of  one,  and,  in  view 
of  the  universally  accepted  fact  that  a  man  [282] 
may  buy,  contract,  or  manufacture  on  a 
large  scale  cheaper  proportionately  than  upon 
a  small  scale,  this  is  impossible.    «* 

In  this  connection  we  quote  with  approval 
from  the  opinion  of  Judge  Jackson  in  the 
court  below :  **  To  come  within  the  inhibi- 
tion of  said  sections,  the  differences  must 
be  made  under  like  conditions ;  that  is,  there 
must  be  contemporaneous  service  in  the  trans- 
portation of  like  kinds  of  traffic  under  sub- 
stantially the  same  circumstances  and  con- 
ditions. In  respect  to  passenger  traffic,  the 
positions  of  the  respective  persons,  or  classes, 
between  whom  differences  in  charges  are 
made,  must  be  compared  with  each  other, 
and  there  must  be  found  to  exist  substantial 
identity  of  situation  and  of  service,  ac- 
companied by  irregularity  and  partiality 
resulting  in  undue  advantage  to  one,  or  un- 
due  disadvantage  to  the  other,  in  order  to 
constitute  unjust  discrimination." 

The  English  Traffic  Act  of  1854  contains  . 
a  clause  similar  to  section  8  of  the  Interstate  ' 
Commerce  Act,  that  ^no  such  company  shall 
make  or  give  any  undue  or  unreasonable  pref- 
erence or  advantage  to  or  in  favor  of  any 
particular  person  or  company,  or  any  par- 
ticular description  of  traffic,  in  any  respept 
whatsoever,  nor  shall  any  such  company  sub- 
ject any  particular  person  or  company,  or  any 
Particular  description  of  traffic,  to  any  un- 
ue  or  unreasonable  prejudice  or  disadvan- 
tage in  any  respect  whatsoever. " 
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In  Hazier  r.  Caledonian  R  Co., 11  Sess.  Gas. 
802,  1  Ney.  &  McN.  R.  Gas.  27,  complaint 
was  made  by  one  who  had  frequent  occasion  to 
travel,  that  passengers  from  an  intermediate 
station  between  Glasgow  and  Edinburgh 
were  charged  much  greater  rates  to  those 
places  than  were  charged  to  other  through 
passengers  between  these  termini;  but  the 
Scotch  Court  of  Session  held  that  the  peti- 
tioner had  not  shown  any  title  or  interest  to 
maintain  the  proceeding ;  his  only  complaint 
beine  that  he  did  not  choose  that  parties 
trayeiing  from  Edinburgh  to  Glasgow  should 
enjoy  the  benefit  of  a  cheaper  rate  of  travel 
than  he  himself  could  enjoy.  **  It  provides, " 
said  the  court,  "for  giving  undue  preference 
to  parties  pari  pctssu  in  the  matter,  but  you 
must  bring  them  into  competition  in  order 
to  give  them  an  interest  to  complain.  ** 

This  is  in  substance  holding  that  the  al- 
lowance of  a  reduced  through  rate  worked 
[283,1  no  injustice  to  passengers  living  on  the  line 
of  the  road,  who  were  obliged  to  pay  at  a 
greater  rate.  So,  in  Jones  v.  Eastern  Uounties 
li.  Co.,dC.  B.  N.  S.  718,  the  court  refused 
an  injunction  to  compel  a  railway  company 
to  issue  season  tickets  between  Colchester  and 
London  upon  the  same  terms  as  they  issued 
them  between  Harwich  and  London,  upon 
the  mere  suggestion  that  the  granting  the  lat- 
ter, the  distance  being  considerably  greater, 
at  a  much  lower  rate  than  the  former,  was 
an  undue  and  unreasonable  preference  of  the 
inhabitants  of  Harwich  over  those  of  Col- 
chester. Upon  the  other  hand,  in  Ransoms 
V.  Eastern  Counties  R.  Co.,  I  G.  B.  N.  8. 
487,  where  it  was  manifest  that  a  railway 
company  charged  Ipswich  merchants,  who 
sent  from  thence  coal  which  had  come  thither 
by  sea,  a  higher  rate  for  the  carriage  of  their 
coal  than  they  charged  Peterboro  merchants, 
who  had  made  arrangements  with  them  to 
carry  large  quantities  over  their  lines,  and 
that  the  sums  charged  the  Peterboro  merchants 
were  fixed  so  as  to  enable  them  to  compete 
with  the  Ipswich  merchant,  the  court  granted 
an  injunction  upon  the  ground  of  an  undue 
preference  to  the  Peterboro  merchants,  the 
obiect  of  the  discrimination  being  to  benefit 
the  one  dealer  at  tlie  expense  of  the  other, 
by  depriving  the  latter  of  the  natural  advan- 
tages of  his  position.  In  Oxlade  v.  North- 
Eastern  R  Co,,  lO.B.  N.  S.  454,  a  railway 
company  was  held  justified  in  carrying  goods 
for  one  person  for  a  less  rate  than  that  at 
which  they  carried  the  same  description  of 
goods  for  another,  if  there  be  circumstances 
which  render  the  cost  of  carrying  the  goods 
for  the  former  less  than  the  cost  of  carrying 
them  for  the  latter,  but  that  a  desire  to  in- 
troduce northern  coke  into  a  certain  district 
was  not  a  legitimate  ground  for  making 
special  agreements  with  difference  merchants 
for  the  carriage  of  coal  and  coke  at  a  rate 
lower  than  the  ordinary  charge,  there  being 
nothing  to  show  that  the  pecuniair  interests 
of  the  company  were  affected ;  and  that  this 
was  an  undue  preference. 

In  short,  the  substance  of  all  these  decisions 
[284]     is  that  railway  companies  are  only  bound  to 
give  tJie  same  terms  to  all  persons  alike  un- 
der the  same  conditions  and  circumstances, 
and  that  any  fact  which  produces  an  tn- 
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equality  of  condition  and  a  dmnipe  <tf  cir- 
cumstances justifies  an  inequality  ci  ckarge. 
These  traffic  acts  do  not  appear  to  be  m 
comprehensive  as  our  own,  uid  mav  jvitiff 
contracts  which  with  us  would  be  oneoxk— 
to  the  long  and  short  haul  clause  of  tbe  Aec 
or  would  be  open  to  the  charge  of  iib}«b 
discrimination.  But  so  far  aa  relates  to  tibt 
question  of  ''undue  preference.*  it  nay  be 
presumed  that  Congress,  in  adopting  the  Ub- 
guage  of  the  English  Act,  had  in  mind  tfe 
construction  given  to  these  words  by  the 
English  courte,  and  intended  to  inoorponte 
them  into  the  statute.  McDonald  ▼.  fliiwf. 
110  U.  S.  619  r28:  26«]. 

There  is  nothing  in  the  objectioa 
party  rate  tickets  afford  facilities  for  i 
lation  and  that  they  would  be  used  >/ 
brokers  or  **  scalpers''  for  the  purpoK  of  evad- 
ing the  law.  The  party  rate  tick^  aa  it 
appears  in  this  case,  is  a  single  ticket  cover- 
ing the  transportation  of  ten  or  more  permwa. 
ana  would  be  much  leas  available  ia  the 
hands  of  a  ticket  broker  than  an  ofdioBry 
single  ticket,  since  it  could  only  be  dispoaed 
of  to  a  person  who  would  be  willing  to  par 
two  thirds  of  the  regular  fare  for  that  wamher 
of  people.  It  is  possible  to  oooceive  chat 
party  rate  tickets  may,  by  a  redoctioB  (if 
the  number  for  whom  they  may  be  i^sunL 
be  made  the  pretext  for  evading  the  law,  aoi 
for  the  purpose  of  cutting  ratei,  but  sboald 
such  be  the  case,  the  courts  would  have  no 
difficulty  in  discovering  tlie  purpose  for 
which  Uiey  were  issued,  and  applvinc  ths 
proper  remedy. 

upon  the  whole,  we  are  of  the  >^inloa 
that  party  rate  tickets,  as  used  by  the  defeod- 
ant,  are  not  open  to  the  objections  fooad 
by  the  Interstate  Commerce  Commisioa. 
and  are  not  in  violation  of  the  Ad  to  Reb- 
ate Commerce,  and  the  decree  of  *be  oiMin 
below  is,  thcrefwe,  affirmed. 


THE  MUTUAL  LIFE  INSURANCE  COJI- 
PANY  OP  NEW  YORK,  The  New  Y«rt 
life  Insurance  Company,  and  The  Ctaa 
necticut  Mutual  Insurance  Compaajn/ 
Hartford,  Coonecdcut  (Consolidated^  rfp^ 
in  Err., 

SALLIE  eT'hILLMON. 


THE  MUTUAL  UPE  IN'^URANCB  COM     1 
PANY  OP  NEW  YORK,  Pif.  in,  Bn^ 

BALLIE  £.  HILLMON. 


THE   NEW   YORK   LIFE   INSUEAKCS 
COMPANY.  Py.  •*  ^8^  . 

SALLIE  £.  HILLMON. 


THE  CONNECTICUT  MUTUAL  UPB  IS- 
SURANCE  COMPANY  OF  HABTFORA 
Connecticut,  Pff,  in  Brr^ 

SALLIE  E.  HILLMON. 


(See  8.  a  Beportar%e(L 

Power  of  court  to  coneoiidate  aeliaat   tp^  ^ 
consoUdaUon upon ekaUemgm iejutmt  ittm 

met 


im. 


MUTUAL  Life  Ins.  Co.  t.  Hillmon. 


285-80a 


Hon  tf  penon,  how   proved^letters,  when 
admiuMe  oi  evidence  of  intention, 

L  Ibe  Oronlt  Oourt  hat  power  to  order  seTeral 
•ctions  by  one  plaintiff  amiiist  different  defend- 
ants to  be  oonBolidated  for  tnal,  when  they  are 
of  Uke  nature  and  relative  to  the  same  question^ 
tnd  anneoesaary  cost  and  delay  will  be  thereby 
avoided. 

t  Defendants  in  different  actions  cannot  be  de- 
prived of  their  several  challenges  to  Jurois  by 
the  order  of  the  oourt  that  the  cases  shall  be 
Med  together. 

1  Whenever  the  intention  of  a  person  is  of  itself 
a  distinct  and  material  fact  in  a  chain  of  circum- 
stances* it  may  be  proved  by  his  contempora- 
neous oral  or  written  declaration. 

1  In  an  action  on  a  life  insurance  policy  where 
the  issue  was  whether  the  insured  was  dead  or 
not  and  whether  a  dead  body  was  his  or  that  of 
another  person,  letters  written  by  the  latter  to 
his  friends,  immediately  before  his  disappear- 
ance, stating  that  he  intended  to  go  with  the 
insured  to  a  distant  part  of  the  country,  are 
admissible  in  evidence  to  show  his  intention  at 
the  time. 

[No8.  181,  188,  183. 184.1 

Afffued  March  g,  3,1892.  Decided  May  16,1892. 

TN  ERROR  to  the  Circuit  Court  of  the  United 
1  Stales  for  the  District  of  B  ansas,  to  review 
jud^rmenis  in  tbree  suits,  which  had  been  con- 
fiolidated  for  trial,  brought  by  Sallie  E.  Hill- 
tDOD  against  the  Mutual  Life  iDsurance  Com- 
wiDv  of  New  York,  The  New  York  Life 
losuraDce  Company,  and  the  Connecticut 
Mutual  Life  Insurance  Company,  to  recover 
insurances  on  the  life  of  plaintiffs  husband. 
Retened 

Statemr:nt  by  Mr,  Justice  Grays 
On  July  18,  1880,  Sallie  E.  Hillmon,  a 
citizen  of  Kansas,  brought  an  action  against 
the  Mutual  Life  Insurance  Company,  a  cor- 
poration of  New  York,  on  a  policy  of  in- 
surance, dated  December  10,  1878,  on  the 
life  of  her  husband,  John  W.  Hillmon,  in 
the  sum  of  $10,090,  payable  to  her  within 
sixty  days  after  notice  and  proof  of  his  death. 
On  the  same  day  the  plaintiff  brought  two 
oUier  actions,  the  one  against  the  New  York 
Life  Insurance  Company,  a  corporation  of 
New  York,  on  two  similar  policies  of  life 
insurance,  dated  respectively  November  80, 
1878,  and  December  10,  1878,  for  the  sum  of 
(5,000  each ;  and  the  other  against  the  Con- 
necticut Mutual  Life  Insurance  Company,  a 
corporation  of  Connecticut,  on  a  similar 
policy,  dated  March  4,  1870,  for  the  sum  of 
15,000. 

In  each  case,  the  declaration  alleged  that 
Hillmon  died  on  March  17,  1870,  during  the 
continuance  of  the  policy,  but  that  the  de- 
fendant, thoagh  duly  notified  of  the  fact, 
bad  refused  to  pay  the  amount  of  the  policy, 
or  any  part  Uiereof ;  and  the  answer  denied 
tlie  death  of  Hillmon,  and  alleged  that  he,  to- 
gether with  John  H.  Brown  and  divers  other 


persons,  on  or  before  November  80, 1878,  con- 
spiring to  defraud  the  defendant,  procured 
the  issue  of  all  the  policies,  and  afterwards, 
in  March  and  April,  1870,  falsely  pretended 
and  represented  that  Hillmon  was  aead,  and 
that  a  dead  body  which  they  had  procured 
was  his,  whereas  in  reality  hie  was  alive  and 
in  hiding. 

On  June  14,  1883,  the  following  order  was 
entered  in  the  three  cases :  ''It  appearing  to 
the  court  that  the  above  entitled  actions  are 
of  like  nature  and  relative  to  the  same  Ques- 
tion, and  to  avoid  unnecessary  cost  ana  de- 
lay, and  that  it  is  reasonable  to  do  so,  it  is 
ordered  by  the  court  that  said  actions  be, 
and  the  same  are  hereby,  consolidated  for 
trial. "  To  this  order  the  defendants  excepted. 

On  February  20.  1888.  after  two  trials  at 
which  the  jury  had  disagreed,  that  three 
cases  came  on  for  trial,  under  the  order  of 
consol  idation.  Each  of  the  defendants  moved 
that  the  order  be  set  aside,  and  each  case 
tried  separately.  But  the  court  overruled  the 
motion,  and  directed  that,  pursuant  to  that 
order,  the  case  should  be  tried  as  one  cause ; 
and  to  this  each  defendant  excepted. 

At  the  impaneling  of  the  Jury,  each  de- 
fendant claimed  the  right  to  challenge  per- 
emptorily three  jurors.  But  the  court  ruled 
that,  the  cases  having  l^een  consolidated, 
the  defendants  were  entitled  to  three  peremp- 
tory challenges  only ;  and,  after  each  defend- 
ant had  peremptorily  challenged  one  juror, 
ruled  that  none  of  the  defendants  could  so 
challenge  any  other  jurors :  and  to  these  rul- 
ings eadi  deiendant  excei)ted. 

At  the  trial  the  plaintiff  introduced  evi- 
dence tending  to  show  that  on  or  about  March 
5.  1879,  Hillmon  and  Brown  left  Wichita  in 
the  State  of  Kansas,  and  traveled  together 
through  southern  Kansas  in  search  of  a  «ite 
for  a  cattle  ranch;  that  on  the  night  of 
March  18,  while  they  were  in  camp  at  a  place 
called  Crooked  Creek,  Hillmon  was  killed 
by  the  accidental  discharge  of  a  gun ;  that 
Brown  at  once  notified  persons  living  in  the 
neighborhood  ;  and  that  the  body  was  there- 
upon taken  to  a  neighboring  town,  where, 
after  a  inquest,  it  was  buried.  The  defend- 
ants introduced  evidence  tending  to  show 
that  ^e  body  found  in  the  camp  at  Crooked 
Creek  on  the  night  of  March  18  was  not  the 
body  of  Hillmon,  but  was  the  body  of  one 
IVederick  Adolph  Walters.  Upon  uie  ques- 
tion whose  body  this  was,  there  was  much 
conflicting  evidence,  including  photographs 
and  descriptions  of  the  corpse,  and  of  the 
marks  and  scars  upon  it,  and  testimony  to  its 
likeness  to  Hillmon  and  to  Walters. 

The  defendants  introduced  testimony  that 
Walters  left  his  home  at  Fort  Madison  in  the 
State  of  Iowa  in  March,  1878,  and  was  after- 
wards in  Kansas  in  1878,  and  in  January 
and  February,  1879 ;  that  during  that  time 
his  family  frequently  received  letters  from 
him,  the  last  of  which  was  written  from 
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NoTB.— .^  to  fMthode  of  prwino  deaths  see  note 
to  Mutual  Beo.  L.  Ins.  Co.  v.  Tlsdale,  23:  814. 

'^  (o  evidence  of  UMt  paper  and  aeeondary  evidence 
•/  contents^  see  note  to  Bouldin  v.  Biassie,  6:  414. 

^9  to  eond^usiveneee  of  admieeUm  or  etatement  in 
Weotfingi,  tee  note  to  M*Ferran  v.  Tojrlor,  ti  486. 


Ab  to  heareay  evidence  ae  to  pedigne  and  family 
hietorvn  see  note  to  EUiott  v.  Peirsol,  7:  164. 

A»  to  deeHaratione  of  injured  party  ae  to  injury; 
expreeeione  of  pain,  •tf^erffia.  etc,  see  note  to  Tra- 
velers Ins.  Co.  of  Ohf oa^ro  v.  Motley,  19:  487. 
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Wichita ;  and  that  he  had  not  been  heard 
from  since  March,  1879.  The  defendants  also 
offered  the  following  evidence : 

Elizabeth  Rieffen^sh  testified  that  she  was 
a  sister  of  Frederick  Adolph  Walters,  and 
lived  at  Fort  Madison;  and  thereupon,  as 
shown  by  the  bill  of  exceptions,  the  follow- 
ing proceedings  took  place : 

^Witness  further  testified  that  she  had  re- 
ceived a  letter  written  from  Wichita,  Kan- 
sas, about  the  4th  or  5th  day  of  March,  1879, 
by  her  brother  Frederick  Adolph ;  that  the 
letter  was  dated  at  Wichita,  ana  was  in  the 
handwriting  of  her  brother;  that  she  had 
searched  for  the  letter,  but  could  not  find  the 
same,  it  being  lost ;  that  she  remembered  and 
could  state  the  contents  of  the  letter. 

**  Thereupon  the  defendants'  counsel  asked 
the  question :  'State  the  contents  of  that  let- 
ter. *  To  which  the  plaintiff  objected,  on  the 
ground  that  the  same  is  incompetent,  irrele- 
vant, and  hearsay.  The  objection  was  sus- 
tained, and  the  defendants  duly  excepted. 
The  following  is  the  letter  as  stated  by  wit- 


**  Wichita,  Kansas, 
,«^„,         ** March  4th  or  5th  or  8d  or  4th— I  don't 
l»S8;     know— 1879. 

''Dear  Sister  and  all :  I  now  in  mj  usual 
style  drop  you  a  few  lines  to  let  you  know 
ttutt  I  expect  to  leave  Wichita  on  or  about 
March  the  5th,  with  a  certain  Mr.  Hillmon, 
a  sheep-trader,  for  Colorado  or  parts  unknown 
to  me.  I  expect  to  see  the  country  now. 
News  are  of  no  interest  to  you,  as  you  are 
not  acquainted  here.  I  will  close  with  com- 
pliments to  all  inquiring  friends.  Love 
to  all. 

"I  am  truly  your  brother, 
"Fred.  Adolph  Walters." 

Alvina  D.  Easten  testified  that  she  was 
twenty-one  years  of  age  and  resided  in  Fort 
Madison ;  that  she  was  engaged  to  be  married 
to  Frederick  Adolph  Walters ;  that  she  last 
saw  him  on  March  24,  1878,  at  Fort  Madison ; 
that  he  left  there  at  that  time  and  had  not 
returned;  that  she  corresponded  regularly 
with  him,  and  received  a  letter  about  every 
two  weeks  until  March  8,  1879,  which  was 
the  last  time  she  received  a  letter  from  him ; 
that  this  letter  was  dated  at  Wichita,  March 
1,  1879,  and  was  addressed  to  her  at  Fort 
Madison,  and  the  envelope  was  postmarked 
"  Wichita,  Kansas,  March  2, 1879  f  and  that 
she  had  never  heard  from  or  seen  him  since 
that  time. 

The  defendants  put  in  evidence  the  envel- 
ope with  the  postmark  and  address;  and 
thereupon  offered  to  read  the  letter  in  evi- 
dence. The  plaintiff  objected  to  the  reading 
of  the  letter,  the  court  sustained  the  objec- 
tion, and  the  defendants  excepted. 

This  letter  was  dated  **  Wichita,  March  1, 
1879,"  was  signed  by  Walters,  and  began  as 
follows : 

** Dearest  Alvina:  Your  kind  ana  ever 
welcome  letter  was  received  yesterday  after- 
noon about  an  hour  before  1  left  Emporia. 
I  will  stav  here  until  the  fore  part  oi  next 
week,  ana  then  will  leave  here  to  see  a  part 
of  the  country  that  I  never  expected  to  see 
when  I  left  home,  as  I  am  going  with  a  man 
by  the  name  of  Hilmon,  who  intends  to  start 
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a  sheep  ranch,  and  as  he  promiaed  me  mnn 
wages  than  I  could  make  at  aDyttdiig  elm 
I  concluded  to  take  it,  for  a  while  at leatt. 
until  I  strike  something  betto'.  Tboe  is  v 
manv  folks  in  this  countrv  that  have  got  the 
Leadville  fever,  and  if  I  ooald  not  id  gr« 
the  situation  that  I  have  now  I  woold  biT* 
went  there  myself ;  but  as  it  is  at  prtamt  I 
get  to  see  the  best  portion  of  Kanaaa,  Indun 
Territorjr,  Colorado,  and  Mexico.  Tberaatr 
that  we  intend  to  take  would  cost  a  man  u* 
travel  from  $150  to  |200,  but  it  will  doc  <xm 
me  a  cent;  besides,  I  get  gpod  wagea  1 
will  drop  you  a  letter  occasionally  imdl  I 
get  settl^  down ;  then  I  want  joa  to  aa- 
swer  it." 

Rulings  upon  other  questions  of  ewideocr, 
excepted  to  at  the  trial,  are  not  reported,  U- 
cause  not  passed  upcm  by  tiiia  ooort. 

The  court,  after  recapitulating  aone  ct 
the  testimony  introduc^  instnictBd  thf^ 
jury  as  follows :  "  You  have  poceived  fMn 
the  very  beginning  of  the  trial  that  tbe  otw- 
clusion  to  be  reached  must  practically  tm 
upon  one  question  of  fact,  aad  all  tbe  iarg« 
volumn  of  evidence,  with  its  graphic  asd 
varied  details,  has  no  actual  significaaor, 
save  as  the  facts  established  tber^gj  may 
throw  light  upon  and  aid  you  in  ansiweria^ 
the  (question.  Whose  body  was  it  that  oo  tkr 
evening  of  March  18,  1879,  lay  dead  by  the 
camp-fire  on  Crooked  Cre^?  Tbe  decisica 
of  that  question  decides  tbe  vetdict  yoa 
should  render.* 

The  jury,  being  instructed  by  the  ooort  to 
return  a  separate  verdict  in  eadi  caK.  r^ 
turned  verdicts  for  the  plaintiff  againal  tbe 
three  defendants  respectively  for  tSt  aiDon^s 
of  their  policies,  and  inteiest,  upon  whM 
separate  judgments  were  rendcawL  The  dc^ 
fendants  sud  out  four  writs  of  error,  ear 
jointly  in  the  three  casesaaconsoliiHtad,  md 
one  in  each  case  sepaiittely. 

Memn,  Jnlien  T.  DaTtos.  EdwvrA  ft. 
laham*  /.  W.  Qreen  and  Edmm^  £fwa 
8hoHt  for  plaintiffs  in  error: 

The  court  below  erred  in  requiring  tbtthsvr 
causes  to  be  consolidated  for  trial  aad  to  bt 
tried  as  one  cause. 

Den  V.  Kimble,  9  N.  J.  L.  417:  ¥mr  v 
Matfor,  64  How.  Fr.  380;  Tidd«  Pr.  (S  Ab. 
ed.)  614;  WorUy  ▼.  Olentworik,  10  N.  J.  L 
286;  F^IU  o^JSeum  Mfif.  Co.  ▼.  Qm^gkt.  Bm 
Ins,  Co.  26  Fed.  Rep.  1;  Keepy.ImiUmiftm 
A  81.  Louie  R,  Co.  10  F^  Rq>.  454. 

Tbe  court  below  erred  in  refulDg  to  sIMr 
each  of  the  plaintiffs  in  error  three  peiwplflfT 
challenges  of  jurors. 

Ex  parte  Fi^,  118  U.  &  718  (98:  1117);  B 
Nutt  V.  Bland,  48  U.  a  2  How.  17  (11:  1«^ 
United  Stateey.  Pinge,AFed.  Rep.  715; Dv^ 
V.  MerrittA  Fed.  Rep.  616;  AsMm  v.  fiMi«i 
7  Biss.  824;  Beardete^  t.  LitUU.  14  BiMcAf 
102:  United  8tat€$  t.  HwUon,  10  Ben.  !0. 
United  Statee  v.  HaU,  44  F^  Bep.  881;  Af 
eoek  ▼.  Doty,  1  Tex.  CiT.  App.  S  W,  ^  ft^- 
StaU  V.  Durein,  20  Kan.  688;  acolt  v.  8^ 
ton,  61  Vt  862;  Omm  t.  Stete.  01  Ot.  A 
Bmith  ▼.  ataU,  57  Miss.  8»;  Awit  v.  8u^ 
6  Ohio,  86;  Mahanyr,  8M^  10  Ohio,  W;  w 
V.  State,  2  Yerg.  246;  Wiggins  t.  5Bt<^l  \j^ 
788;  J^troh  v.  Hinehmmn,  87  WA.  IN;  ^^ 
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douaky  t.  McOee,  4  J.  J.  Marsb,  267;  SeynMs 
T.  Howley,  8  La.  Ann.  890;  Stone  ▼.  8egur,  11 
Allen,  568:  Blackburn  r.  Bavs,  4  Goldw.  227. 

The  court  erred  in  not  recel  ving  in  evidence 
a  portion  of  the  letter  of  May  22. 1880.  writ- 
ten  by  C.  R.  Walters,  brother  of  Frederick 
Adolph  Walters. 

RottM  Y.  Whited,  26  N.  Y.  170;  Orattan  w. 
Metropolitan  L.  Im.  Co.  02  N.  Y.  284;  Ltster 
Y.  Sutton^  7  Mich.  881;  Livermore  v.  8t.  John, 
4  Robt.  12;  Fofre$t  v.  Forrest  6  Duer,  120; 
Clark  s.  Smith,  10  Conn.  1;  DorlonY,  DougUus, 
6  Barb.  451:  Walker  ▼.  Grigg»,  28  Ga.  552; 
Lynde  y.  McGregor,  18  Allen.  178;  Chicago,  M, 
d&  St.  P,  B.  Co,  V.  Artery,  187  U.  8.  507  (84: 
747);  Ayen Y.Watson,  182  U.  8.  405  (88:  881.) 

The  court  erred  in  not  allowing  witness  Eliza- 
beth KiefFenach  to  state  the  contents  of  a  letter 
received  by  her  from  her  brother.  Frederick 
1.  Walters,  dated  March  4th  or  5th,  or  8d  or 
4th.  1870. 

And  in  excluding  the  letter  written  bj  Fred- 
crick  A.  Walteis  to  Alvina  D.  Kasten. 

Smith  Y.  Smith.  40  Ala.  158;  Ftynn  y.  Cofee, 
12  Allen.  138;  Keeeh  y.  Bhinefiatt,  10  Pa.  240; 
1  Whort.  Ey.  §238:  Bartholomew  y.  Farwell, 
41  Conn.  100:  Chaffee  v.  United  States,  85  U. 
S.  18  Wall.  516  (21:  i>08);  Gutf  y.  Mead.  22  N. 
Y.  462;  Halsey  y.  Sinsebaugh,  16  N.  Y.  485; 
BysseU  y.  Budson  Biver  B.  Co.  17  X.  Y.  184; 
Livingston  v.  Amoiix,  56  N.  Y.  507;  Abel  v. 
Fitch;  ^  Conn.  06;  SUmsY.  Bird,  16  Kan.  491; 
Stark  Y.  Cummings^  5  Kan.  85:  State  y.  Mont- 
gomery, 8  ELan.  851;  People  v.  Ikms,  56  N.  Yi 
102  ;  TuthiU  Spring  Co.  y.  Sfiaver  Wagon  Co. 
35  Fed.  Rep.  644;  Vieksburg  db  M.  B.  Co.  y. 
aBHen,  119  U.  8.  105  (80:  801);  Travelers 
Ins.  Co.  Y.  Mosley,  76  U.  S.  8  Wall  897  (19: 
487);  Boaeh  y.  Learned,  87  Me.  110;  Frieden- 
stein  y.  United  States,  125  U.  8.  224  (81:  786); 
Lund  Y.  Tyngsboraugh,  9  Cush.  86;  FeU  y. 
Amidon,  48  Wis.  467. 

Messrs.  Samnel  A.  Rl^i^  L«  B.  Whe»t« 
John  Butehings  and  22.  «/.  Borghaihaus,  for 
defendant  in  error: 

The  insurance  companies  ratified  and  adopted 
Buchan's  acts  by  using  the  statement  and  re- 


Ameriean  Fur  Co  y.  United  States,  27  U.  8. 
2  Pet.  858  (7:  450);  Xenia  BankY.  Stewart,  114 
U.  8.  228.  229  (29:  103);  EtweU  y.  Chamberlin, 
81  N.  Y.  611.  619. 

What  either  Hillmon  or  any  person  other 
than  defendant  in  error  said  at  any  time  other 
than  when  the  application  was  being  made, 
was  mere  hearsay  and  incompetent. 

Washington  Z.  Ins.  Co.  y.  Baney,  10  Ksn. 
525,  585;  Beid  y.  Piedmont  d  A.  L  Ins.  Co. 
58  MO.  421, 425;  Fraternal  Mut.  L.  Ins.  Co.  y. 
Applegate,  7  Ohio  8t.  292;  Dodge  y.  Freedman's 
Sav.  i  T.  Co.  98  U.  8.  879  (28:  920). 

The  contents  of  the  three  letters  referred  to 
in  the  74th,  85th  and  86th  assignments  of  error 
respectively  were  incompetent  and  hearsay. 

iJisuranee  Co.  qf  North  America  Y.Ouardida, 
129  U.  8.  642  (&:  802);  State  y.  Medlieott,  9 
Kan.  257;  Simpson  y.  Smith,  27  Kan.  565;  StaU 
Y.  Smith,  85  Kan.  618;  Dwyer  v.  Dunbar,  72 
U.  8.  5  Wall.  818  (18:  489);  PiBople  y.  Fbng  All 
Sing,  64  CaL  258;  State  y.  Draper.  65  Mo.  840; 
SarfiOdY.  Britt,  47  N.  C.  41;  Leiber  y.  Com. 
0  Bush,  11;  Cam.  v.  Densmore,  12  Allen.  687; 
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Bex  Y.  Mead,  2  Bam.  &  C.  605;  StaU  v.  Shdton, 
47  N.  C.  860. 

Mr,  Justice  Gray  delivered  the  opinion 
of  the  court: 

The  order  of  the  Circuit  Court  that  the 
three  actions  be  consolidated  for  trial,  be- 
cause they  appeared  to  the  court  to  be  of  like 
nature  and  relative  to  the  same  question, 
because  it  would  avoid  unnecessary  cost  and 
delay,  and  because  it  was  reasonable  to  do 
so.  was  within  the  discretionary  power  of 
the  court,  under  section  921  of  the  Revised 
Statutes,  which  provides,  in  substantial  ac- 
cordance with  the  Act  of  July  22,  1818, 
chap.  14,  §8.  (8  Stat,  at  L.  21).  that  ^'when 
causes  of  a  like  nature,  or  relative  to  the 
same  question,  are  pending  before  a  court  of 
the  United  States,  or  of  any  Territory,  the 
court  may  make  such  orders  and  rules  con- 
cerning proceedings  therein,  as  may  be  con- 
formable to  the  usages  of  courts,  for  avoiding 
unnecessary  costs  or  delay  in  the  adminis- 
tration of  justice,  and  may  consolidate  said 
causes  when  it  appears  reasonable  to  do  so.* 

The  consolidation  rule,  introduced  in  Eng- 
land by  Lord  Mansfield,  to  avoid  the  expense 
and  delay  attending  the  trial  of  a  multi- 
plicity of  actions  upon  the  same  question 
arising  under  different  policies  of  insurance, 
enablea  the  several  insurers  to  have  proceed - 
ines  stayed  in  all  actions  except  one.  upon 
undertaking  to  be  bound  by  the  verdict  in 
that  one.  to  admit  all  facts  not  meant  to  be 
seriously  disputed,  and  not  to  file  a  bill  in 
e<|uity  or  bring  a  writ  of  error ;  and  was  con- 
sidered as  a  favor  to  the  defendants ;  and  in- 
surers under  different  policies  could  not  ob- 
tain such  a  rule,  without  the  plaintiff*i 
consent.  1  Tidd,  Pr.  (9th  ed  j^  614,  615 ; 
MOregor  v.  BartfaU,  8  Mees.  &  W.  820.  The 
English  practice  appears  to  have  been  fol- 
lowed in  early  times  in  New  York,  ihmmtm 
Y,  New  York  Ins.  Co.  1  Cai.  114,  Coleman 
&  Cai.  188;  Thompson  v.  Shepherd,  9  Johns. 
262.  The  latter  cases  in  New  York,  cited  at 
the  bar.  were  ffovemed  by  statute.  Brewster 
Y.  Steteart,  8  Wend.  441 ;  Mayor  y.  Mayor, 
64  How.  Pr.  280. 

Where  the  English  consolidation  rule  haa 
not  been  adopted,  the  American  courts,  state 
and  Federal,  have  exercised  the  authcnlty  of 
ordering  several  actions  by  one  plaintiff 
against  different  defendants  to  be  tried  to- 
gether, whenever  the  defense  is  the  same, 
and  unnecessary  delay  and  expense  will  be 
thereby  avoided.  Den  v.  Ktmble.  9  N.  J. 
L.  417;  WarUyY.  Qlentu)orth,10l!i.  J.  L.  286; 
Witherlee  v.  Gcean  Ins.  Co.  24  Pick.  67; 
Wiede  y.  Insurance  Cos.  8  Chicago  Legal  News, 
858 ;  Andrews  v.  Spear,  4  Dill.  470 ;  Keep  v. 
Indianapolis  db  St.  Louis  B.  Co.  8  McCrary, 
302 ;  1  Thomp.  Trials,  g  210.  The  learning 
and  research  of  counsel  have  produced  no  in- 
stance in  this  country*,  in  which  such  an  order, 
made  in  the  exercise  of  the  discretionary 
power  of  the  court,  unrestricted  by  statute, 
has  been  set  aside  on  bill  of  exceptions  or 
writ  of  error. 

But.  although  the  defendants  might  law- 
fully be  compelled,  at  the  discretion  of  the 
court,  to  try  tne  cases  together,  the  causes  of 
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action  remained  distinct,  and  required  sep- 
arate yerdicts  and  judgments ;  and  no  defend- 
ant could  be  deprivea,  without  its  consent, 
of  any  right  material  to  its  defense,  whether 
by  way  <rf  challenge  of  Jurors,  or  of  objec- 
tion to  evidence,  to  which  it  would  haye 
been  entitled  if  the  cases  had  been  tried  sep- 
arately. Section  819  of  the  Reyised  Statutes 
provides  ^t  in  all  civil  cases  ''each  par^ 
shall  be  entitled  to  three  peremptory  chal- 
len^ ;  and  in  all  cases  where  there  are  sev- 
eral defendants  or  several  plaintifEs,  the 
parties  on  each  side  shall  be  deemed  a  single 
party  for  the  purposes  of  all  challenges  under 
this  section.  **  Under  this  provision,  defend- 
ants sued  together  upon  one  cause  of  action 
would  be  entitled  to  only  three  peremptory 
challenges  in  all.  But  defendants  in  different 
actions  cannot  be  deprived  of  their  several 
challenges,  by  the  oitler  of  the  court,  made 
for  the  prompt  and  convenient  administration 
of  justice,  tnat  the  three  cases  shall  be  tried 
together.  The  denial  of  the  right  of  chal- 
lenge, secured  to  the  defendants  by  1^  stat- 
ute, entitles  them  to  a  new  trial. 

There  is,  however,  one  question  of  evi- 
dence so  imfM)rtant,  so  fully  argued  a'  the 
bar,  and  so  Aikely  to  arise  upon  another 
trial,  that  it  is  proper  to  express  an  opinion 
upon  it. 

This  question  is  of  the  admissibility  of 
the  letters  written  by  Walters  on  the  first 
days  of  lyiarch,  1870,  which  were  offered  in 
evidence  by  the  defendants,  and  excluded 
by  tiie  court.  In  order  to  determine  the 
competency  of  these  letters,  it  is  important 
to  consider  the  state  of  the  case  when  they 
were  offered  to  be  read. 

The  matter  chiefly  contested  at  the  trial 
was  the  death  of  John  W.  Hillmon,  the  in- 
sured ;  and  that  depended  upon  the  question 
whether  the  body  found  at  Crooked  Creek  on 
the  night  of  March  18,  1870,  was  his  body, 
or  the  body  of  one  Walters. 

Much  conflictine  evidence  had  been  in- 
troduced as  to  the  identity  of  the  body.  The 
Slaintiff  had  also  introduced  evidence  Uiat 
[illmon  and  one  Brown  left  Wichita  in 
Kansas  on  or  about  March  5,  1870,  and 
traveled  together  through  Southern  Kansas 
in  search  of  a  site  for  a  cattle  ranch,  and 
that  on  the  night  of  March  18,  while  they 
were  in  camp  at  Crooked  Creek,  Hillmon 
was  accidently  killed,  and  that  his  body  was 
taken  thence  and  biuried.  The  defendants 
had  introduced  evidence,  without  objection, 
that  Walters  left  his  home  and  his  betrothed 
in  Iowa  in  March,  1878,  and  was  afterwards 
in  Kansas  until  March,  1879;  that  during 
that  time  he  corresponded  regularly  with  his 
family  and  his  betrothed ;  that  me  letters 
received  from  him  were  one  received  by  his 
betrothed  on  March  8,  and  postmarked  at 
Wichita  March  2,  and  one  received  by  his 
sister  about  March  4  or  5,  and  dated  at 
Wichita  h  day  or  two  before ;  and  that  he 
had  not  been  heard  from  since. 

The  evidence  that  Walters  was  at  Wichita 
on  or  before  March  5,  and  had  not  been  heard 
from  since,  together  with  the  evidence  to 
identify  as  his  the  body  found  at  Crooked 
Creek  on  March  18,  tenaed  to  show  that  he 
went  from  Wichita  to  Crooked  Creek  between 
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those  dates.     Evidence  that  iust  befoe 

5  he  had  the  intention  of  leaving  WkUu 
with  Hillmon  would  tend  to  canSban^  tkr 
evidence  already  admitted,  and  to  tbam  tft«s 
he  went  from  Wichita  to  Crocked  Creek  witfc 
Hillmon.  Letters  from  him  to  his  Cmilv 
and  his  betrothed  were  the  natuiBl,  if  not 
the  only  attainable  evidence  of  his  inum^igm 

The  position,  taken  at  the  bar.  thst  the 
letters  were  competent  evidence,  withia  the 
rule  stated  in  NiehoUi  v.  Webb,  91  U.  a  I 
Wheat.  826,  887  [5 :  028,  080], 
made  in  the  (»ainary  course  of 
cannot  be  maintained,  for  they 
not  such. 

But  upon  another  nound       

should  luive  been  admitted.  A  man's  matt  of 
mind  or  feeling  can  only  be  manifested  tn 
others  by  countenance,  attitude  or  gestnre. 
or  by  sounds  or  words,  spoken  or  vrittn. 
The  nature  of  the  fact  to  be  proved  is  thr 
same,  and  evidence  of  its  proper  tokeas  k 
equally  competent  to  prove  it,  wheUier  ex- 
pressed by  aspect  or  conduct,  by  voioe  or 
pen.  When  the  intention  to  be  proved  ■ 
important  only  as  qualifying  an  act,  itsooa- 
nection  with  that  act  must  be  shown,  ia 
order  to  warrant  the  admission  <rf  decian- 
tions  of  the  intention.  But  whenever  thr 
intention  is  of  itself  a  distinct  and  materia 
fact  in  a  chain  of  circumstances^  it  aiay  br 

§  roved  by  contemporaneous  oral  or  wrma 
cclirations  of  the  party. 
The  existence  of  a  particular  iatentioa  is 
a  certain  person  at  a  certain  timt  being  a 
material  fact  to  be  proved,  evidesi^  thai  kt 
expressed  that  intention  at  that  iirae  Is  m 
direct  evidence  of  thu  fact,  as  his  owa  te«i- 
mony  that  he  then  had  that  intentSoa  vxnld 
be.  After  his  death,  there  can  hardly  be  taj 
other  way  of  proving  it;  and  while  he  a 
still  alive,  his  own  memory  of  his  stale  of 
mind  at  a  former  time  is  do  more  HUy  » 
be  clear  and  true  than  a  bystander's  recol- 
lection of  what  he  then  said,  and  is  les  xtvm- 
worthy  than  letters  written  by  him  at  tkf 
very  time  and  under  circumstances  pndtmy 
ing  a  suspicion  of  misrepresentatioa. 

The  letters  in  question  were  oooipefteat  i 
not  as  narratives  of  facts  rommnwiraiHl  i*  * 
the  writer  by  others,  nor  yet  as  proof  tha 
he  actually  went  away  from  Wichita,  fe« 
as  evidence  that,  shortly  before  the  time  wka 
other  evidence  tended  to  show  that  he  vcit 
away,  he  had  the  intention  of  going,  aad  nf 
going  with  Hillmon,  whidi  made  It  matt 
probable  both  that  he  did  go  and  thai  br 
went  with  Hillmon.  than  if  there  had  bn 
no  proof  of  such  intention.  In  view  of  tbr 
mass  of  conflicting  testimony  Intiodaoi^ 
upon  the  question  whether  it  was  the  borfr 
of  Walters  that  was  found  in  Hll]aa«« 
camp,  this  evidence  mig^t  properly  laflataei 
thejury  in  determining  that  questioa 

The  rule  applicable  to  this  case  hai  ben 
thus  stated  by  this  court :  **  Whcrv^rr  tk 
bodily  or  mental  feelinn  of  an  iadiviiM 
are  material  to  be  proved,  the  usual  cxpn* 
sion  of  such  feelinn  are  original  aad  cam 
petent  evidence,  'niose  ekproesioai  mt  tk 
natural  reflexes  of  what  it  misht  be  iLS»- 
sible  to  show  by  other  testimony.  If 
be  such  other  testimony,  this  may  be 
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mj  to  set  the  facts  thus  developed  in  their 
tree  light,  and  to  give  them  tiieir  proper 
effect  As  independent,  explanatory  or  cor- 
roboratiTe  evidence,  it  is  often  indispensable 
to  the  due  administration  of  justice.  Such 
declaraticms  are  regarded  as  verbal  acts,  and 
are  as  competent  as  any  other  testimony, 
when  relevant  to  the  issue.  Their  truth  or 
fiilsity  is  an  inquiry  for  the  Jury. "  Travelers 
Im.  Oo.  v.  Modey,  75  U.  8.  8  Wall.  897, 
m,  405  [19:  487,  440J. 

In  accordance  with  this  rule,  a  bankrupt's 
declarations,  oral  or  by  letter,  at  or  before 
Che  time  of   leaving  or  staying  away  from 
borne,  as  to  his  reason  for  going  abroad,  have 
always  been  held  by  the  JSngiish  courts  to 
be  competent,  in  an  action  by  his  assignees 
against  a  creditor,  as  evidence  that  his  de- 
parture was  with  intent  to  defraud  his  cred- 
itors, and  therefore  an  act  of  bankruptcy. 
Bateman  v.  Bailey,   5  T.   R.   512;   Bawson 
V.  Haigh,  9  Moore,  217,  2  Bing.  99 ;  Smith 
V.  Cramer,  1  Scott,  541,  1  Bing.  N.  C.  585. 
The  highest  courts  of  New  Hampshire  and 
Massachusetts  have  held  declarations   of  a 
fenrant,  at  the  time  of  leaving  his  master's 
service,  to  be  competent  evidence,   in  ac- 
tions between  third  persons,  of  his  reasons 
for  doing  so.    Hadiey  v.  Carter,  8  N.  H.  40 ; 
Elmer  v.  Feseenden,  151  Mass.  859,  5  L.R. 
'A.  724.    And  the  Supreme  Court  of  Ohio 
has  held  that,  for  the  purpose  of  proving 
that  a  person  was  at  a  railroad  station  in- 
tending to  take  passage  on  a  train,  previous 
declarations  made  by  him  at  the  time  of  leav- 
ing his  hotel  were  admissible.     Lake  Shore 
A  M,   8,   R   V.    Eerrick  (Ohio)    Jan.    19, 
1892.    See  also  Jackson  v.  Boneham,  15  Johns. 
226;  Oarham  v.  Canton,  5  Me.  266;  Kilbum 
V.  Benyiett,  8  Met.  199 ;  Lund  r.  l^fngsbor- 
ovgh,  9  Cush.  86. 

In  actions  for  criminal  conversation,  let- 
ters by  the  wife  to  her  husband  or  to  third 
persons  are  competent  to  show  her  affection 
towards  her  husband,  and  her  reasons  for 
living  apart  from  him,  if  written  before  any 
misconduct  on  her  part,  and  if  there  is  no 
ground  to  suspect  collusion.  Trelatoney  v. 
Coleman,  2  Stark,  191,  1  Bam.  &  Aid.  90 ; 
^yiUi»Y.  Bernard,  5Car.  &P.  842,  1  MooreA 
Scott,  584,  8  Bing.  876 ;  1  Greenl.  Ev.  §  102. 
So  letters  from  a  husband  to  a  third  person, 
showing  his  state  of  feeling,  affection  and 
sympathy  for  his  wife,  have  been  held  by 
this  court  to  be  competent  evidence,  bearing 
on  the  validity  of  flie  marriage,  when  the 
legitimacy  of  their  children  is  in  issue. 
^(iinet  V.  Belf,  53  U.  8.  12  How.  472,  520, 
534  [18:  1071,  1091,  10971. 

£^ven  in  the  probate  oi  wills,  which  are 
required  by  law  to  be  in  writing,  executed 
«Jtta  attested  in  prescribed  forms,  yet  where 
^e  validity  of  a  will  is  questioned  for  want 
of  mental  capacity  or  by  reason  of  fraud  and 
^ue  influence,  or  where  the  will  is  lost 
and  it  becomes  necessary  to  prove  its  contents, 
^fitten  or  oral  evidence  of  declarations  of 
^  tesutor  before  the  date  of  the  will  has 
y^  Emitted,  in  Massachusetts  and  in  Eng- 
j^<it  to  show  his  real  intention  as  to  the 
Jwposition  of  his  property,  although  there 
^  hccn  a  difference  of  opinion  as  to  the  ad- 
^ois^ibility,  for  such  purposes,  of  his  subse- 


guent  declarations.  Shatter  ▼.  Bumsiead,  99 
Mass.  112;  Sugden  v.  St.  Leonards,  L.  R.  1 
Prob.  Div.  154 ;  Woodward  v.  Ooulstone,  11 
App.  Gas.  469,  478,  484,  486. 

In  Shailer  v.  Bumstead,  upon  the  com])e- 
tency  of  evidence  offered  to  show  that  a  will 
propounded  for  probate  "  was  not  the  act  of 
one  possessed  of  testamentary  capaci^,  or  was 
obtained  by  such  fraud  and  undue  influence  as 
to  subvert  the  real  intentions  and  will  of  the 
maker,  ^  Mr,  Justice  Colt*said :  **  The  decla- 
rations of  the  testator  accompanying  the  act 
most  always  be  resorted  to  as  the  most  satis- 
factory evidence  to  sustain  or  defend  the 
will,  whenever  this  issue  is  presented.  So 
it  is  uniformly  held  that  the  previous  decla- 
rations of  the  testator,  offered  to  prove  the 
mental  facts  involved,  are  competent.  In- 
tention, purpose,  mental  peculiarity  and 
condition,  are  mainly  ascertainable  through 
the  medium  afforded  bv  the  power  of  lan- 
guage. Statements  and  declarations,  when 
Uie  state  of  the  mind  is  the  fact  to  be  shown, 
are  therefore  received  as  mental  acts  or  con- 
duct."   99  Mass.  120. 

In  Sugden  v.  St,  Leonards,  which  arose 
upon  the  probate  of  the  lost  wl.i  of  Jjord 
C/iancellor  St.  Leonards,  the  English  Court 
of  Appeal  was  unanimous  in  holding  oral  as 
well  as  written  declarations  made  by  the 
testator  before  the  date  of  the  will  to  be  ad- 
missible in  evidence.  Lord  Chief  Justice 
Cockbum  said :  ^  I  entertain  no  doubt  that 
prior  instructions,  or  a  draft  authenticated 
by  the  testator,  or  verbal  declarations  of 
what  he  was  about  to  do,  though  of  course 
not  conclusive  evidence,  arc  yet  legally  ad- 
missible as  secondary  evidence  of  the  con- 
tents of  a  lost  will.**  L.  R.  1  Prob.  Div. 
226.  Sir  George  Jessel,  M.  R.,  said:  ^'It 
was  not  strictly  evidence  of  the  contents  of 
the  instrument,  it  is  simply  evidence  of  the 
intention  of  the  person  who  afterwards  exe- 
cutes the  instrument.  It  is  simply  evidence 
of  probability — no  doubt  of  a  high  degree  of 
probability  in  some  cases,  and  of  a  low  de- 
gree of  probability  in  others.  The  cogeucy 
of  the  evidence  aepends  very  much  on  the 
nearness  in  point  of  time  of  the  declaration 
of  intention  to  the  period  of  the  execution 
of  the  instrument.**  L.  R.  1  Prob.  Div.  242. 
Lord  Justice  Mellish  said:  ''The  declara- 
tions which  are  made  before  the  will  are  not, 
I  apprehend,  to  be  taken  as  evidence  of  the 
contents  of  the  will  which  is  subsequently 
made — they  obviously  do  not  prove  it ;  and 
wherever  it  is  material  to  prove  the  state  of 
a  person's  mind,  or  what  was  passing  in  it, 
and  what  were  his  intentions,  there  you 
may  prove  what  he  said,  because  that  is  the 
only  means  by  which  you  can  find  out  what 
his  intentions  were.**  L.  R.  1  Prob.  Div. 
251. 

Upon  an  indictment  of  one  Hunter  for  the 
murder  of  one  Armstrong  at  Camden,  the 
Court  of  Errors  and  Appeals  of  New  Jersey 
unanimously  held  that  Armstrong's  oral  dec- 
larations to  his  son  at  Philadelphia,  on  the 
afternoon  before  the  night  of  the  murder,  as 
well  as  a  letter  written  by  him  at  the  same 
time  and  place  to  his  wife,  each  stating  that 
he  was  going  with  Hunter  to  Camden  on 
business,  were  rightly  admitted  in  evidence. 
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Chief  Justice  Beasley  said :  *  In  the  ordinary 
course  of  things,  it  was  the  usual  informa- 
tion that  a  man  about  leaving  home  would 
communicate,  for  the  convenience  of  his  fam- 
ily, the  information  of  his  friends,  or  the 
regulation  of  his  business.  At  the  time  it 
was  given,  such  declarations  could,  in  the 
nature  of  things,  mean  harm  to  no  one ;  he 
who  uttered  them  was  bent  on  no  expedition 
of  mischief  or  wron^,  and  the  attitude  of 
affairs  at  the  timeisntirely  explodes  the  idea 
tiiat  such  utterances  were  intended  to  serve 
any  purx>ose  but  that  of  which  they  were  ob- 
viously designed.  If  it  be  said  that  such 
notice  of  an  intention  of  leaving  home  could 
have  been  given  without  intr^ucing  in  it 
the  name  of  Mr.  Hunter,  the  obvious  answer 
to  the  suggestion,  I  think,  is  that  a  reference 
to  the  companion  who  is  to  accompanv  the 
person  leaving  is  as  natural  a  part  of  the 
transaction  as  is  any  other  incident  or  Qual- 
ity of  it.  If  it  is  legitimate  to  show  by  a 
man's  own  declarations  that  he  left  his  home 
to  be  gone  a  week,  or  for  a  certain  destina- 
tion, which  seems  incontestible,  why  may  it 
not  be  proved  in  the  same  way  tl\at  a  desig- 
nated person  was  to  bear  him  company?  At 
the  time  the  words  were  uttered  or  written, 
they  imported  no  wrong  doing  to  any  one, 
and  the  reference  to  the  companion  who  was 
to  go  with  him  was  nothing  niore,  as  matters 
then  stood,  than  an  indication  of  an  addi- 
tional circumstance  of  his  going.  If  it  was 
in  the  ordinary  train  of  events  for  this  man 
to  leave  word  or  to  state  where  he  was  going, 
it  seems  to  me  it  was  equally  so  for  him  to 
say  with  whom  he  was  going. "  Hunter  v. 
State,  40  N.  J.  L.  495,  534,  5&-588. 

Upon  princii)le  and  authority,  therefore, 
we  are  of  opinion  that  the  two  letters  were 
competent  evidence  of  the  intention  of  Wal- 
ters at  the  time  of  writing  them,  which  was 
a  material  fact  bearing  upon  the  question  in 
controversy ;  and  that  for  the  exclusion  of 
these  letters,  as  well  as  for  the  undue  rratric- 
tion  of  the  defendants'  challenges,  the  ver- 
dicts must  be  set  aside,  and  a  new  trial  had. 

As  the  verdicts  and  judgments  were  several, 
the  writ  of  error  sued  out  by  the  defendants 
Jointlv  vr-w  superfluous,  and  may  be  dis- 
missed wiv^out  costs ;  and  upon  each  of  the 
writs  of  error  sued  out  by  the  defendants 
severally  the  order  will  be 

Judgment  revereed,  and  ease  remanded  to  the 
Circuit  Court,  vfith  directions  to  $et  aside  the 
terdiet  and  to  order  a  new  trioL 


THE  SOUTH  SPRING  HILL  GOLD  MIN- 
ING COMPANY.  Fiff.  in  Err,, 

9. 

THE  AMADOR  MEDEAN  GOLD  MINING 

COMPANY. 

See  8.  GL  Beporter^a  ed.  800-8QBL) 

Wh£n  this  court  toiU  rrfuse  to  hear  the  ease— 
friendly  litigation— when  toiU  reverse  Judg- 
ment, 

L  This  court  wlU  not  oonftent  to  determine  a  oon* 
troverty  Iq  whloh  the  plaintiff  in  error  has  be- 
ooDM)  the  dominus  Utis  on  both  sides. 
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Z,  Where  the  litigation  has  oeaced  to  be 
adverse  parties,  the  esse  fails  wtttilB  tte 
piled  where  the  oontrovmny  is  doc  a  real 

8.  The  control  of  both  oorporttioaa 
ties  to  this  suit  having  sinoe  tbe 
court  below,  come  into  the  hands  ct 
persons,  but  there  betnga  minority  of 
ers  of  the  defendant  in  error  who 
threat  that  they  had  at  die  thne  the 
rendered,  this  ooort,  in  order  to  make  tke 
ity  of  stockholders  free  to  vindloBte 
rights  they  are  entitled  to,  instead  of 
the  writ  of  error  by  which  the 
remain  undisturbed,  revetsq 
remands  the  case  for  further  prooeedta^ 

[Na888.] 

Argued  April  t7, 1892,    DeddedMs^IM. 


rr  ERROR  to  the  Circuit  Court  of  tbe  Usited 
Slates  for  tbe  Northern  District  of  Catifqr- 
nia,  to  review  a  Judgment  in  favor  of  plaiatjf!, 
the  Amador  Medean  Gold  Mining  Cooipasv. 
against  the  defendant  the  South  Spria^  HiU 
Gold  Mining  Company.     Betersed, 

See  same  case  below.  80  Fed.  R^.  6m 

The  facts  are  stated  in  tbe  opinioo. 

Mr.  Geo.  S.  Bontwell  for  platetif  m 
error. 

No  counsel  for  defendant  in  enoc 

Mr.  Chief  Justice  Fuller  deUvend  Ae  opb^ 
ion  of  tbe  court: 

This  was  an  action  brou^t  bj  the  fti— rinr 
Medean  Gold  Mininz  Conpsny  agaioai  the 
South  Springs  Hill  Gold  MmingCompiy  ia 
tbe  Circuit  Court  of  tbe  United  Stues  for  the 
Noitbem  District  of  CaUfomia,  where  it  «m 
tried  on  an  agreed  statement  of  facta,  and  a 
]ud|;ment  rendered  in  favor  of  tbe  pSaiatf,  ti» 
review  which  this  writ  of  errw  was  Moseta tcC 
Tbe  opinion  of  Judge  Sawyer  boldtai^  tbe  Cir 
cuit  Court  will  be  found  reported  is  Si  /W. 
Rep.  668. 

When  the  case  came  on  for  argument  in  lUi 
court  tbe  attorney  for  plaintiff  in  error  vor 
properly  caUed  our  attention  to  tbe  tmA  thai 
since  the  decision  in  tbe  Circuit  Court*  *nhe 
control  of  both  the  corporations,  partiei  to  ths 
suit,  had  come  into  tbe  bands  of  tbe  sum 
persons,  but  that  there  was  a  minority  of  siori- 
nolders  in  tbe  Amador  Medean  Gold  Miaiaf: 
Company  who  retained  tbe  interest  that  their 
had  at  the  time  the  decifiioo  was  readoed.^ 
*'that  the  two  corporations  were  stffl  in  txm- 
ence  and  organized,  and  that  tbe  pcesnt  ava 
agers  and  owners  of  the  properties  were  aaiioa* 
that  the  question  should  oe  decided .  in  order  thtf 
the  minority  of  the  stockholders  might  reeatt 
whatever,  bv  the  finding  of  tbe  cooit.  wooU 
be  due  to  them."    No  appearance  has  ben 
entered  for  defendant  in  error,  but  a  copy  «f 
the  opening  and  dixsing  Iniefs.  filed  on  in  W- 
half  in  the  Circuit  Court,  has  beeo  nristadwl 
filed  here  by  plaintiff  in  error.    We  tmwfsti 
however,  consent  to  determine  a  comatfrn^ 
in  which  the  plaintiff  in  error  baa  beeoi  ibr 
dominus  litis  on  both  sides.    We  aasiuBe  tb^ 
this  is  not  an  agreed  case  ^rotten  np  hj  eoftt 
sion;  but  the  litigation  has  ceased  to  be  bctwwa 
adverse   parties,  and  tbe  case  tbereforc  bBi 
within  the  rule  applied  where  tbe  ooatrofvm 
is  not  a  real  one.    AmerieanWoodBsmrCk* 
Etft,  75  U.  a  8  Wall.  888  riS»;S78]:  Om^' 
T.  Chamberlain,  66  U.  &  1  Blac^  419  [l7Ji]. 


HorT  Y.  HOBNK. 
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V.  VeazUy  49  U.  S.  8  How.  251  [12:1087]; 
Hngtan  Market  Co,  y.  Duiriei  ofCMumbia, 
U.  8.  62  [84: 672]. 

If  the  writ  of  error  be  dismissed  the  Judg- 
tent  will  remain  undisturbed,  and  the  plaintiff 
I  error  might  be  cut  off  from  submitting  the 
aestions  iuYolTed  to  the  determination  oi  the 
ppellmte  tribunal;  while  if  the  judgment  be 
efersed  the  minority  of  the  stockholders  of 
efendsDt  .  error  would  be  deprived  of  the 
«oeflt  of  an  adjudication  in  its  favor.  But 
It  bough  the  latter  might  be  thereby  subject  to 
be  demy  and  expense  of  further  litigation,  they 
could  dJll  be  free  to  yindicate  whatever  rights 
bev  are  entitled  to. 

Without  considering  or  passing  upon  the 
Derita  of  the  case  in  any  respect,  we  deem  it 
Qost  consonant  to  Justice  to  reverse  the  Jude- 
nent  and  remand  the  case  for  further  proceea- 
Dgs  in  conformity  to  law,  and  it  is  so  ordered. 


WILLIAM  J.  HOYT,  IndividuaUy  and  as 
Administrator  of  John   Hott,  Deceased, 

V, 

JOHN  H.  HORKB. 

(Bee  a  OL  Beporter*8  ed.  aOBB-Sia) 

Patent  far  engine  for  paper  makinff — infringe- 
ment— utility. 

K 
-*» 

L  The  mactrine  mapufactured  hy  John  H.  Home, 
the  defendant,  under  letters  patent  No.  84704S, 
UBued  to  him  August  10»  1886,  is  an  Infringement 
of  the  flrst  claim  of  the  patent  No.  808874,  issued 
August  12,  1884,  to  John  Hoyt  for  a  rag  engine 
for  paper  making. 

1  DefendantiB  engine,  although  perhaps  an  Im- 
provement upon  plalntlfTs,  appropriated  all  that 
was  of  value  In  the  Hoyt  devloe,  viz,  the  heater- 
roU  at  the  end  of  the  tuh  and  the  circulation  of 
tiie  palp  In  vertical  planes;  the  substitution 
of  a  vertioal  for  a  horizontal  mid-feather  Is 
merely  the  use  of  an  old  and  well  known  me- 
chanlcal  equivalent,  and  intended  to  evade  the 
wording  of  the  claim  of  the  Hoyt  patent. 

1  The  drcnlatioa  of  the  material  around  the  roll 
in  vertical  planes  is  the  salient  feature  of  the 
Hoyt  invention,  and  its  utility  is  shown  in  its 
general  adoption  hy  paper  makers. 

[No.  886.] 
Argued  AprU  t6.  tJ,  189t.    Decided  May  16, 

1892. 


APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  District  of 
Massachusetts,  dismissing  a  suit  in  equitv  for 
the  infringement  of  letters  patent  No.  808874, 
issued  August  12, 1884,  to  John  Hoyt,  for  a 
rag  engine  for  paper  making.  Bevereed,  with 
inetniction  to  enter  a  decree  for  plaintiff  upon 
the  firet  claim,  etc. 
See  same  case  helow.  85  Fed.  Rep.  880. 

Statement  hy  Mr.  Justice 'Browm 
This  was  a  oill  in  equity  for  the  infringe- 
ment of  letters  patent  No.  808374,  issued  Au- 
gust 12, 1884,  to  John  Ho^t,  for  a  rag  engine 
for  paper  making.  ''This  invention,'^ said  the 
patentee  in  his  specification,  "relates  to  engines 
lor  heating  rags  and  similar  fibrous  material 
into  pulp  for  the  manufacture  of  paper.  In 
these  machines  a  beaterroU  set  with  knives 
around  its  periphery  is  used,  in  combination 
with  a  bed-plate  also  set  with  knives,  the  said 
parts  being  placed  in  a  tank  or  vessel  in  which 
a  constant  circulation  of  the  material  to  be 
pulped  is  maintained. 

"Heretofore  ordinarily  the  material  has  been 
circulated  horizontally  around  an  upright  par- 
tition termed  a  *  mid-fellow,'  and  the  beater- 
roll  and  bed  plate  have  been  placed  in  tbo 
alley  or  channel  between  this  mid-fellow  and 
one  side  of  the  tank.  The  beater-roll  lifted  the 
material  over  a  sort  of  dam,  (termed  a  'back- 
fall,') and  the  material  then  flowed  by  the  ac- 
tion of  gravitv  around  the  mid-fellow  and  en- 
tered again  between  the  beater-roll  and  the 
bed -plate.  It  has,  however,  been  proposed  to 
dispense  with  the  mid- fellow  and  have  the  ma- 
terial turned  under  the  back-fall  and  bed-plate. 
In  either  case,  however,  the  ciiculating  force 
is  that  of  gravity  due  to  the  piling  up  of  the 
liquid  or  semi-liquid  on  the  side  oi  the  back- 
fall opposite  from  the  beater-roll.  Conse- 
quently the  flow  is  comparatively  feeble,  and 
it  is  necessary  to  use  a  large  quantity  of  water 
in  order  to  prevent  the  fibre  in  suspension 
from  depositing.  In  thft  present  invention  a 
much  more  nipid  and  vigorous  circulation  is 
maintained.  The  beater-roll  is  placed  at  one 
end  of  the  vat,  which  is  of  a  depth  sufficient 
to  contain  it,  and  the  other  part  of  the  vat  is 
divided  by  a  horizontal  partition  or  division, 
which  extends  from  the  beater-roll  nearly  to 
the  other  end.  The  material  to  be  pulped  is 
carried  around  by  the  beaterroll,  and  is  de- 
livered into  the  upper  section  above  the  parti- 
tion. It  flows  over  the  partition,  then  passes 
down  around  the  end  of  the  same,  and  re- 
yat  turns  through  the  lower  section  of  the 


Non.— .Ftor  what  patents  an  granted;  when  de- 
«Iared  void,  see  fioteto  Bvans  v.  Baton,  4: 488. 

Am  to  patentdbUUy  cf  inventions^  see  tiotes  to 
Thompson  v.  Bolaaelier,  29: 7B,  and  Coming  v.  Bur- 
<l«iul4:688. 

^toahafidotifii«ii(of  inv0ntlon,8ee  note  toFen- 
aock  V.  Dlaloffue,  7: 8S87. 

As  to  dtstlnction  between  4fioent4(m«  of  meehan- 
<<m,  ortietet,  or  produets  and  processes;  when 
hotter  potonted^see  note  to  Oominff  v.  Burden,  14: 

Astoinauding  proeessand  product  in  same  pat- 
^'  ssoarate  patents  therefor^see  note  to  Bvans  v. 
RitOQ,4:tfB. 


As  to  u^iat  reissue  may  oocer,  see  note  to  0*Rellly 
V.  Morse,  14:  601. 

As  to  assignment,  before  issuing  and  reissuing 
patent;  when  cusignment  transfers  extended  terms^ 
see  note  to  Gayler  v.  Wilder,  18: 604. 

As  to  damages  for  infringement  of  patent;  trebl« 
damages^  see  note  to  B.ogg  v.  Bmerson,  18: 824. 

As  to  notes  given  for  paUnt  rights;.purehaser  be- 
fore  maturity^  see  note  to  Mandeville  v.  Welch, 
6:87. 

Thatprinruse  or  sals  of  invention  renders  patent 
void^  see  note  to  French  v.  Garter,  84: 864. 

As  to  when  assignee  may  sue  for  infringement; 
when  patenteemust;  when  theynmstjoin^  see  note  to 
Wilton  V.  Bousseau,  11: 1141. 
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to  the  beaterroU.  The  bed-plate  it  placed 
at  the  bottom  of  the  yat  under  the  beater* 
roll.  The  beater-ioU  not  only  draws  in  the 
material,  creating  a  partial  vacuum  in  the 
lower  section  of  the  vat,  but  delivers  it  into 
the  upper  section  with  considerable  force,  im- 
pelling it  forward  very  rapidly.  By  the  aid 
of  tbS  more  rapid  as  well  as  more  vigorous 
circulation  not  only  is  the  nuiterial  returned 
more  quickly,  and  therefore  acted  upon  more 
often  by  the  beater-roll  in  the  same  time,  but 
it  may  be  worked  with  a  much  less  quantity 
of  water,  and  therebv  verr  important  advan- 
tages mav  be  securea.  These  advantages  are, 
first,  in  the  improved  quality  of  the  product, 
for  when  a  considerable  body  of  the  fibrous 
material  is  drawn  between  the  knives  the  dif- 
ferent pieces  are  rubbed  together  and  thus 
disintegrated  without  destroying  the  length  and 
felting  quality  of  the  fibre,  whereas  when  the 
£S04]  pulp  &  thin  the  pieces  are  ground  individually 
as  it  were,  between  the  knives,  and  the  integ- 
rity of  the  fibre  in  large  measure  destroved; 
secondly,  in  the  greater  quantity  of  pulp  which 
can  be  prepared  in  a  medium  of  given  size, 
owing  to  the  larger  proportion  of  fibrous  ma- 
terial in  the  charge:  and,  thirdly,  in  avoiding 
the  liability  of  the  fibrous  material  depositing 
out  of  the  liquid  and  lodging  in  the  chan- 
nels. .  .  . 

"The  operation  of  the  engine  is  as  follows: 
The  beater-roll  and  bed  plate  knives  being  ad- 
justed properly,  the  vat  is  filled  with  the  rags 
or  fibrous  material  to  be  pulped  and  the  proper 
quantity  of  water.  The  beater- roU  being  re- 
volved at  the  proper  speed — say,  for  a  roll  four 
feet  in  Jiameter,  at  the  speed  of  one  hundred 
and  twenty  revolutions  per  minute — ^the  rags 
and  liquid  are  drawn  between  the  knives,  are 
carried  up  by  the  beater-roll,  and  thrown  over 
the  edge  of  the  plate  P.  They  fiow  around 
the  partition  N  with  considerable  velocity 
and  return  again  and  aeain  to  be  acted  upon 
by  the  knives.  The  roU  is  revolved  until  the 
pulp  is  properly  reduced. 

''Modifications  may  be  made  in  details  of 
construction  without  departing  from  the  spirit 
of  the  invention,  and  parts  thereof  can  be 
separately  used  if  desired." 

The  claims  alleged  to  have  been  infringed 
were  as  follows: 

"1.  The  improvement  in  beating  rags  to 
pulp  in  a  ra^  engine  having  a  beater-roll  and 
oed-plate  knives,  consisting  in  circulating  the 
fibrous  material  and  liquid  in  vertical  planes, 
drawing  the  same  between  the  knives  at  the 
bottom  of  the  vat,  carrying  it  around  and  over 
the  roll  and  delivering  it  into  the  upper  sec- 
tion of  the  vat,  substantially  as  described. 

"2.  A  rag  engine  for  paper-making,  com- 
prising the  vat,  the  beater-roll  mounted  on  a 
horizontal  shaft  in  one  end  of  the  vat,  and  the 
horizontal  partition  dividing  the  body  of  the 
vat  into  an  upper  and  lower  section  or  passage, 
the  fibrous  material  and  liquid  being  carried 
from  the  lower  section  between  the  knives 
and  delivered  over  the  top  of  the  beater-roU 
1305]  into  the  upper  section  or  passage,  substantially 
as  describeo." 

The  device  employed  by  the  defendant  was 
manufactured  under  letters  patent  No.  347048, 
issued  August  10, 1886,  to  John  H.  Home,  the 
defendant.    With    relation   to   the   peculiar 
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feature  of  his  invention  he  stated  ia  kit  tpea 
fication  as  follows:  "One  great  diSBilty 
hitherto  in  the  construction  of  these  topan^ 
whatever  may  be  the  path  of  travid  gireo  to 
the  material  contained  in  them,  consists  is  the 
fact  that  the  various  fibres  or  bunciies  of  fbrr. 
after  being  placed  within  the  eogioe,  ■»«*"*«S 
concentric  paths  of  movemcDt  with  lespert  tn 
each  other.  Thus  a  piece  of  mock  ioeatni 
near  the  sides  of  the  tub,  or  ooe  i^aoed  near  ibr 
mid-feather,  will  continue  to  travel  ia  eoaees- 
tric  paths  until  the  engine  is  emptied,  eznc 
in  case  manual  labor  is  applied  with  a  padtUr 
to  disturb  their  courses  and  compel  thea  t» 
deviate  therefrom;  hence  it  is  obvioos  thai  tht 
fibre  traveling  the  more  rapidly  wiB  be  in- 
duced more  quickly,  and  the  'BtafT  is  of  na- 
even  quali^.  .  .  . 

"The  essential  object  of  mj  inventioe  lit» 
effect  a  change  in  the  course  of  the  ameriid  is 
the  engine  automatioilly  and  obliqady  to  the 
longitudinal  axis  of  the  eoEine  danag  each 
complete  passage  thereof  arouod  the  toh,  sa4 
thereby  thoroughly  mix  the  stock.    Thus  ihe 
particles  which  are  nearest  the  mU  feather  to 
one  passage  about  the  tub,  and  which  (hcfr> 
fore  traveled  the  fastest,  are  directed  sad 
changed  obliquely  across  the  engioe  prior  la 
their  passage  about  the  roll,  and  lieooe  tWt 
will  emerge  and  are  located  near  the  lidr. 
Such  stock  will  consequently  travel  theiloverf 
during  the  next  passage  arovmd  tlie  tah,  asoe 
it  remains  contiguous  to  the  retaioing-waOi  of 
the  hitter.    Thu  mixing  and  stirring  of  Ae 
material  vrithin  the  tub  is  eifected  prianrflj 
by  the  shape  of  the  tub  in  croas-pectioa,  tW 
width  of  which  is  equal  to  the  active  fiee  of 
the  roll,  or  thereabouts,  the  latter   kwsied  fa 
one  end  thereof.    Thus  to  effect  the  dcshrd 
change  in  the  path  of  movement  of  the  ttocfc 
the  proportions  ci  the  tub  are  altered,  aad  ts 
cross-section  the  two  passages  formed  ia  i^ 
tub  by  the  mid-feather  are  twice  as  deep  m 
they  are  wide,  or  thereabout.    Again,  the  rtock 
is  permitted  to  fill  the  entire  width  of  the  ca- 
gine  Just  prior  to  its  entrance  beneath  the  roll, 
and  also  immediately  after  leaving  the  smk; 
hence  the  mid  feather  terminatea  a  sboft  d» 
tance  before  reaching  the  roll,  and  the  ttn±. 
as  it  approaches  the  latter,  as  tiefore  pie»i»< 
is  permitted  to  spread  out  and  fill  ths  tetiit 
width  of  the  engine.  .  .  .  After  the  pssvfeof 
the  stock  between  the  roll  and  the  MiMit 
the  particles  composing  it  are  directed  opoa 
and  over  the  back-fall,  which  here exteodici- 
drely  across  the  engine  ai>d  ia  front  of  the  nl. 
but  contracts  as  it  extends  away  froa  the  ht- 
ter,  until  it  cmiteswith  the  mid- Mather,  akaa 
it  is  continued  downward  between  the  hflff 
and  the  side  of  the  engine  to  the  bottoa  of  tfte 
tub.    This  contractioo  of  ooe  half  its  aidM| 
again  restores  the  mass  of  stoc^  to  a  giswj 
vertical  position,  and  the  latter  issoiaalsiiWis 
until  Just  prior  to  its  return  paaage  b^e^ 
the  roll    Thus  it  will  be  evident  that  U 
fibres  composing  the  material  in  fxtxtrnd^ 
ing  pulped  cannot  travel  is  coatjaawii  g^ 
centric  paths  of  roovenoefit,  bat  an  cfcssga 
and  forced  obliquely  of  the  en^ae,  ''^^T^ 
thorough  mixing  of  the  stock  »  aatoautictlT 
effected  by  the  spiral  motion  inpaned  to  ft 
both  before  and  after  leaving  the  roH" 

The  case  was  heard  in  &e  Citnnt  C<^ 
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apoB  pkadio^  and  proofs,  and  a  final  decree 
CDtend  dtsmissiDg  the  bill  upon  the  ground 
that  tbe  defendant  bad  not  infringed  the  plain- 
tiTs  patent.  85  Fed.  Rep.  830.  From  this 
decree  the  plaintift  appealed  to  this  court. 

Mmtn.  Anthony  Pollock  and  Phillip 
■aoro*  for  appellant: 

Tbe  ooiiit  will  proceed  in  a  liberal  spirit  so 
u  if  poaaible  to  secure  to  tbe  patentee  Uie  full 
benefit  of  bis  invention. 

KUin  ▼.  BvsieU,  86  U.  S.  19  Wall.  483  (22: 
111);  SewaU  ▼.  Jones,  91  U.  S.  171  (23:  275); 
Andrews  t.  Carman,  18  Blatcbf.  807. 

A  device  whicb  perforins  tbe  same  oflice  as 
toother  device  in  substantially  tbe  same  way 
is  tbe  equivalent  thereof,  notwithstanding  that 
it  performs  another  ofiSce  or  offices  by  reason 
of  a  difference  in  its  mechanical  construction. 
Sarten  v.  Mali,  9  Blatcbf.  524:  Wheeler  v. 
Clipper  Mow.  d  Reap.  Co.  10  Blatcbf.  181; 
Cochrane  v.  Deener,  94  U.  8.  780  (24:  189); 
Union  P.  B.  Maeh.  Co.  v.  Murphy.  97  U.  8. 
120  (24:  985). 

The  substantial  equivalents  of  a  thing,  in  the 
lense  of  the  patent  law,  is  the  same  as  the 
thing  itself,  so  that  if  two  devices  do  the  same 
wor£  in  substantiaUy  the  same  way.  and  ac- 
complish substantially  tbe  same  result,  they 
are  the  same,  even  though  they  differ  in  name, 
form  CO"  sliape. 

dough  V.  Gilbert  d  B.  Mfg,  Co.  100  U.  8. 
166  (27:  184);  Imhaeueer  v.  Buerk,  101  U.  8. 
647  (25:  945);  Oraham  v.  Mason,  5  Fish.  Pat. 
Cas.  11,  90  U.  8.  28  Wall.  278  (28:  87). 

Memrs.  Frederiek  P»  Fish  and  W.  K. 
Richardson,  for  appellee: 

Where  a  patentee  has  explicitly  described 
and  claimed  a  iwrticular  construction,  he  can- 
not h<^  a  different  constraction  to  be  an  in- 
friDgement. 

MeClain  t.  OHmM/sr.  141 U.  8. 419  (85: 800); 
UnionWaier  Meter  09.  r.Jkiper,  101 U.  8.  885 
(25:1025);  J^ayT.Cbnfeflman,  109  U.  8.408(27: 
»79);  White  v.  Dunhar,  119  U.  8.  47  (80:  808); 
TaU  Lock  Mfg.  Ch.  v.  Sanent,  117  U.  8.  878 
(39: 951);  TaU  Lock  Mfy.  Co.  t.  QreenUaf,  117 
U.  S.  554  (29: 962);  MtMurroM^.  MaUary,  111 
U.  8.  97  (28:  866);  Lehigh  VaUey  B.  Co.  v. 
MiUon,  104  U.  a  112  (26:  689);  Bwm»  t.  Mey- 
er, 100  C.  8.  671, 672(26:  m);  Keystone  Bridge 
Co.  V.  Phemix  Iron  Ob.  96  U.  a  274,  278  (24: 
844.  845);  Merria  t.  Teomant,  94  U.  8.  568 
(34:286). 

If  the  daims  of  the  patent  had  not  been 
limited  expreaaly  by  their  language  to  the  hor- 
izontal partition  dividing  the  vat  into  upper 
uxi  lower  sections  and  tbe  circulation  in  verti- 
cal planes  around  said  partition,  yet  they 
^onSd  neeesaarilj  be  so  mnited  by  oonstruc- 
tioo. 

SnowY.  Lake  Shore  SM:8.ROo.12;X  V. 
S.  617^(80:  1004;  «%<»  ▼•  Chaiieothe  F.  A 
Maeh.  Worki  Co.  127  U.  8.  557  (82:  171): 
^^T.  Golden  State  d  M.  Iron  Works,  127 
U.  S.  870-275  (82:  207-209);  MaUhewe  v.  Iron- 
^^Mfg.  Co.  124  U.  8.  847  (81:  477);  Sargent 
r.HdiSafe  d  Lock  Co.  114  U.  8.  68-65  (29: 
^>  6tQ.  Wieke  t.  Osirum,  108  U.  8.  461  (26: 
4(»). 


^.Justice 
the  court: 

wu.a 


delivered  the  opinion  of 


The  engine  in  ordinaiy  use  by  paper  makers 
for  the  reduction  of  rags  to  pulp  prior  to  the 
invention  in  question  conslBted  of  a  tub  about 
fourteen  feet  m  length  with  straight  sides  and 
semi-circular  ends.  Through  Ae  center  of 
this  ran  a  vertical  partition  called  tbe  mid- 
feather,  extending  lengthwise  of  the  tub,  and 
with  sufficient  room  between  the  ends  of  the  r^^v»i 
partition  and  the  ends  of  tbe  tub  to  allow  tbe  [307 J 
pulp  to  pass  around  from  one  side  of  the  tub 
to  tbe  other.  Midway  of  the  tub  and  between 
tbe  mid-feather  and  one  side  was  a  wheel  or 
beater-roll  armed  with  knives  placed  longitud- 
inally upon  the  periphery  of  tbe  wheel.  Be- 
neath tbe  roll  were  corresponding  knives  in  the 
bed  plate,  and  by  the  revolution  of  tbe  wheel 
tbe  rags  were  drawn  between  these  knives  and 
reduced  to  pulp.  At  one  side  of  the  roll  the 
bottom  of  the  tub  was  curved  upwards  form- 
ing a  ridge  or  dam,  termed  a  back- fall,  about 
four  inches  high  extending  across  the  channel 
parallel  witb  the  roll.  The  beater-roll  re- 
volved away  from  tbe  top  of  the  back  fall,  and 
the  material  bein^  lifted  by  the  rotation  of  the 
roU  to  the  top  of  the  back-fall  slid  down  tbe 
incline  by  gravity,  w^bich  was  tbe  only  force 
acting  to  cause  a  flow  of  nearly  thirty  feet, 
from  the  back  of  tbe  beater-roU  around  to  the 
front  of  it  again.  Tbe  speed  of  the  pulp  was 
thus  necessanly  very  slow. 

1.  The  novelty  and  patentability  of  the  Hoy t 
patent  were  not  denied,thougb  two  prior  patents 
v^ere  referred  to  for  the  purpose  of  limiting  its 
claims.  Tbe  Umpberston  eneine  was  patent- 
ed in  England  in  April,  1884,  a  few  months 
before  the  Iloyt  imtent  was  issued  in  this 
countiT.  This  machine  differs  from  tbe  old 
tub  only  in  the  fact  that  the  mid-f«8ther  runs 
horizontally  instead  of  vertically,  <md  the  re- 
turn passage  or  channel  for  tbe  pulp  is  under- 
neath instead  of  alongside  of  the  channel  con- 
taining the  beater-roii.  Apparently  the  onl^ 
advantage  which  it  possesses  over  the  old  one  is 
in  economy  of  floor  space. 

The  Cooke  engine,  patented  in  England  in 
1880,  is  a  machine  of  the  type  known  as  disk- 
grinders,  and  is  not  a  beating  en^ne  of  the 
type  of  the  machines  involved  In  this  suit.  It 
has  no  beater-roll,  the  Grinding  being  done  by- 
two  disks  at  the  end  oi  the  tuo  between  which 
the  pulp  is  drawn  in  at  the  center  of  tlie  disks, 
and  works  its  way  outward  to  tbe  periphery 
between  tbe  grinding  surfaces.  It  seems  to  us 
to  have  little  bearing  upon  the  present  case  ex- 
cept in  tbe  fact  Uiat"  tbe  grinding  mechanism, 
is  located  at  the  end  of  tbe  tub  instead  of  in 
the  centre. 

The  Hoyt  engine  differs  from  ttie  old  tub  in 
ordina^  use  in  two  orthre^  .aiportant  particu- 
lars. First,  tbe  beater-roll  is  located  at  the  end 
of  the  tub,  instead  of  in  the  center^  having  in  this  pSOSJ 
particular  a  certain  resemblance  to  the  Cooke 
machine;  second,  the  mid-feather  runs  horizon- 
tally instead  of  vertically,  a  feature  in  which 
it  resembles  the  Umpberston  engine;  and, 
third,  the  beater-roU  extends  across  the  v^hole 
width  of  the  tub,  and  its  revolutions  are 
towards  instead  of  away  from  the  top  of  the 
iMu^k-fallor  dam.  The  result  of  this  is  such  a 
greatly  increased  speed  in  the  flow  of  tbe  pulp 
that  it  is  said  to  be  brought  in  contact  with 
tbe  knives  twelve  times  as  often  as  was  possible 
in  tbe  old  tub  or  engine. 
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The  circulation  of  the  material  aronod  the 
roll  iQ  verticle  planes  ia  the  salient  feature  of 
the  Hoyt  inyentioD,  and  its  utiliU'  is  shown  in 
its  general  adoption  by  paper  makers. 

2.  The  main  question  Id  the  case  is  that  of 
infriDgement.  In  the  defendant's  eofrine  the 
beaterroll  is  also  located  at  the  end  of  the  tub 
and  extends  across  its  entire  width;  the  top  of 
ihe  back-fall  or  dam  also  extends  across  the 
entire  width  Id  front  of  the  beater-roll,  but 
narrows  at  one  side  as  it  descends  to  the  bottom 
of  the  tub  to  one  half  of  its  width.  The  mid- 
feather  is  made  vertical  instead  of  horizontal, 
«o  that  the  pulp  after  it  leaves  the  dam  circu- 
lates in  a  horizontal  instead  of  a  vertical  plane; 
but  as  it  returns  to  the  beater-roll  it  passes  back 
under  the  dam.  spreading  out  to  the  entire 
width  of  the  tub,  and  is  taken  up  by  the  beater- 
roll precisely  as  in  the  Hoyt  patent.  It  is  in- 
sisted by  the  defendant  in  this  connection  that 
there  Is  no  infringement  of  the  first  claim  of 
the  Hoyt  patent,  since  the  pulp  is  not  circulat 
ed  "in  vertical  planes,"  nor  is  it  delivered  by 
the  beater- roll  '*into  the  upper  section  of  the 
vat,"  as  specified  in  that  clidm.  Literally  it  is 
not.  A  technical  reading  of  the  spet  ification 
undoubtedly  required  that  the  mid-feather 
should  run  horizontally  instead  of  vertically; 
but  tbe  object  of  this  was  that  the  pulp  sbou  Id 
be  receiv^  and  delivered  by  the  beater-roll 
alonff  its  entire  length,  viz,  across  the  eniire 
width  of  the  tub,  and  this  is  accomplished  in 
the  same  way  in  both  devices.  In  both  engines 
the  beater-roll  revolves  toward  tbe  top  oi  the 
dam  or  back-fall,  and  a  similar  acceleration  of 
speed  is  obtained.  How  tbe  pulp  shall  cir- 
culate at  the  other  end  of  the  tub  is  a  matter 
of  small  consequence  so  long  as  it  shall  cir- 
culate in  vertical  planes  at  the  point  where  it 
comes  in  contact  with  the  roll. 

An  additional  function  is  claimed  for  the 
Home  device  in  the  fact  that  tbe  pulp  falling  as 
it  descends  the  dam  from  a  vertical  to  a  horizon- 
tal plane  in  a  kind  of  torsional  current,  is  more 
thoroughly  mixed  than  in  tbe  Hovt  device, 
where  the  pulp  continues  to  flow  in  parallel 
lines  from  tne  time  it  is  delivered  by  the  beater- 
roll to  the  time  it  is  received  by  it  again.  This 
may  be  true,  and  defendant's  engine  may  be  in 
this  particular  an  improvement  upon  the  other; 
but  he  has  none  the  less  sucu.'eaed  in  appro- 
priating all  that  was  of  value  in  the  Hovt 
device,  vis.  the  beater-roll  at  the  end  of  the 
tub,  extending  across  its  entire  width,  and  tbe 
circulation  ofthe  pulp  in  vertical  planes  at  the 
only  point  where  such  circulation  is  of  value. 
The  substitution  of  a  vertical  from  a  horizon- 
tal mid  feather  at  the  inoperative  end  of  the 
tub  is  merely  the  use  of  an  old  and  well  known 
mechanical  equivalent,  and  obviously  intended 
to  evade  the  wording  of  the  claims  of  the  Hoyt 
patent.  Winam  v.  Denmead,  66  U.  8. 15  How. 
ti30  ri4:  717].  Indeed,  the  ingenuity  dispUiyed 
in  this  evasion  is  only  equalled  by  the  in- 
genuity with  which  it  is  concealed  in  the 
f  pecificatioo  of  the  defendant's  patent,  and  the 
function  of  a  more  thorough  mixture  of  the 
pulp  put  forward  as  the  salient  feature  of  the 
invention.  The  actual  intent  to  evade  is  the 
more  manifest  from  the  fact  that  Home,  under 
tt  contract  with  the  plaintiff,  made  seventeen 
machines  according  to  the  plaintiff's  patent, 
but  owing  to  some  disagreement  as  to  the 
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qiudity  of  the  work  done  bj  him,  the  contract 
was  terminated,  and  Home  began  the  pro- 
duction of  his  own  engines,  and  subsequently  < 
took  out  a  patent  for  his  invention.  / 

We  are,  therefore,  of  opinion  that  defend- 
ant's machine  is  an  infringement  of  tbe  first 
claim  of  the  plaintifTs  patent.  Whether  it  be 
an  infringement  of  the  second  daim  admits  of 
more  doubt,  since  that  contemplates  a  horizon- 
tal partition  dividing  the  body  of  the  vat  into 
an  upper  and  lower  section  or  passage.  We  do 
not,  however,  find  it  necessary  to  pass  upon 
this  question. 

The  decree  of  the  court  below  is,  therefore, 
reversed,  and  the  case  remanded  with  instruc- 
tion to  enter  a  decree  for  the  plaintiff  upon  the 
first  claim,  and  for  further  proceedings  in  con- 
formity with  this  opinion. 


AQUILA  H.  PICKERING.    Plff-  '*  *r.. 

V, 

JOHN  H.  LOMAX  et  al., 

(Bee  &  a  Reporterii  ed.  SIO-SIS.) 

JurmUction  to  revteto  $tate  decision — proviso  in 
Treaty  of  Prairie  du  ChUn-— permission  h$ 
President  to  deed—ratification, 

I.  This  oourt  has  Jurlsdiotlon  to  revtew  the  daolsiao 
of  the  state  oourt  In  favor  of  defeodADt  in  an 
action  to  recover  land  granted  to  certain  Indians 
bj  the  United  States  under  the  Treaty  of  Prairie 
du  Chien:  where  the  case  raised  tbe  questton  of 
the  vaildltj  of  the  authority  of  tbe  Preskleot  to 
approve  a  deed  of  such  land  thirteen  year  after 
the  execution  of  the  deed:  the  decision  of  the 
state  court  being  against  its  validity. 

t.  The  proviso  in  article  4  of  the  Treaty  of  Prairie 
du  Ctilen,  that  the  lands  granted  thereby  should 
never  be  conveyed  by  the  grantees  or  their  belrt 
without  the  permission  of  the  President  of  the 
United  States,  continued  to  be  operative  so  long 
as  the  h&nd  was  owned  by  the  grantees  or  their 
heirs. 

8.  Tbe  permission  of  the  President  of  the  United 
States  to  a  deed  of  lands  conveyed  by  the  Treaty 
of  Prairie  du  Chlen,  required  to  be  given  in  order 
to  make  the  deeu  falld,  may  be  given  thirteen 
years  after  tbe  execution  of  the  deed,  and  If 
given  then  makes  tbe  title  perfect  which  before 
then  had  been  imperfect;  provided  that  no  third 
parties  have  in  the  meantime  legally  acqolred  aa 
interest  In  the  land. 

4.  The  ratlfloatlon  operates  npon  the  not  rattflad 

Notb:— TTkit  rdiMaltion  prmws  oQsncfh  sea  neCs 
to  Bank  of  United  States  v.  Dandrldga.  Se  fiOS. 

That  roliMaJtMm  hinds  prfneifMl  if  mods  wOh 
fcnoicladaeofan  ths/oeCt.  AmmUprmimedif  dU- 
tent  not  made  wUMn  rtasonahte  tibm  oflsr  notlM. 
see  noU  to  Parsons  v.  Armor,  T:  TBBi 

As  to  S^trisdietion  m  the  Unttsd  Btatm  Aqgrtms 
Oburt,  whore  Fedordl  questUm  oHses  or  where  ore 
drmonin  question  statutes,  IVMtv,  vr OofuCttwMoa, 
see  notee  to  Martin  v.  Hunter,  4:  87,  Matthews  v. 
Zane,  t:  654,  and  WUIIams  v.  Norrls,  6:  STL 

^  to  iiiri«Itetl(m  0/ UiHted  SlatssOoMrt  Co  dMlars 
staU  law  void  aain  eon/Uot  wUhstate constitution:  te 
recise  dserees  of  staU  courts  as  to  construeUom  ef 
state  Icraw,  see  notes  to  Hart  v.  I^unpbira,  7:  tOK 
and  Commerolal  Bank  of  Otnelnnafl  v. 
ham,U:lfla. 

As  to  construcUon  emd  opsraiilcm  ef 
mats  to  United  States  V.  Th«  Aflnlscad,  Vk  OM. 
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prwitel7MtlMMilkMithorft7todo  tlMMt  had 
been  prertonilf  girmx,  azoept  when  the  rlfhli 
of  third  putlet  hAT«  Intanrened  between  the  aot 
•Dd  the  ratMoaUoo,  taoh  Intenrenlnff  rlrhteoMi- 
■oc  oedeteaced  hjthe  ratlftoalSoii,  and  It  la  not 
nuuerlal  that  the  grantee  had  lo  the  meantime 
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auhnitUd  April  27, 189M.  IkoUti 
JTof  id.  JUAf  . 


IK  ERROR  to  the  Sapreme  Ooart  of  the 
6lata  of  Dlinoia,  to  review  a  Judinnrat  of 
that  cooit  alBrmlog  a  Judgment  of  the  Superi* 
or  Court  of  Cook  conotj.  Id  that  State,  in 
faTor  of  defeodaDts,  A.  Lomax  et  mi,,  to  an 
•etioo  of  ejectment  brought  bj  ▲qoflla  H. 
Pickering,  plaintiff,  to  recover  land  In  Cook 
covntj,  which  had  been  originally  granted  by 
the  United  States  to  certain  Indiana  under  tlie 
Treaty  of  Prairie  du  Chien.  RewrtmL 
8ea  Mmecaae  b^w,  120  HL  888. 

Statement  by  Mr,  JuMtiet  Browm 

Thta  was  an  action  of  ejectment  brought  by 
Pickering  againit  John  A.  Lomax  and  William 
Kolse  to  recover  two  parcela  of  land  in  Cook 
county.  nUnoia,  whico  had  origioally  been 
framed  by  the  United  States  to  certain  lodiana 
under  the  Treaty  of  Prairie  du  Chien  of  July 
29,  1S29.  A  Jury  waa  waived,  the  case  tried 
by  the  court,  and  a  Judsnnent  rendered  in  favor 
oc  tbe  dcfeodanta.  Toe  plaiotifl  thereupon 
•oed  oat  a  writ  of  error  from  the  Supreme 
Court  of  Illinois,  which  affirmed  the  Judgment 
of  tbe  k>wer  court. 

Upon  the  trial,  in  order  to  establish  his  title, 
tbe  plaintiff  offered  In  evidence  article  4  of  the 
Treaty  of  Prairie  du  Chien,  (7  Stat,  at  h,  821.) 
which,  so  far  as  the  same  is  material,  reads  as 
follows: 

**  There  shall  be  mnted  by  the  United 
Btatea,  to  each  of  the  following  persons.  (t)eing 
descendants  from  Indian^)  the  following  tracts 
of  land,  vis:  To  Claude  Laf  ramboise,  one  aeo> 
tion  of  laad  on  tbe  Riviore  aux  Pleins.  adjoin- 
lag  tbe  line  of  the  purchase  of  1816;  ...  to 
Aiexaoder  Robinaon,  for  himself  and  children, 
two  sections  oo  tbe  Rivieve  aux  Pleina.  above 
aad  adjoining  the  tract  herein  granted  to 
Oteode  Laframboise.  .  .  .  The  tracts  of  land 
kanin  stipulated  to  be  granted,  ahall  never  bt 
leased  or  conveyed  by  the  grantees,  or  their 
kelrB»  to  aay  persons  wbatever.  without  the 
pcmiiMoo  of  the  Presideat  of  the  United 
States." 

Plaintiff  then  offered  In  evidence  a  copy  of 
tbe  patent  issued  December  28. 1848,  signed  by 
Prcsideot  Tyler  under  the  provisioos  of  the 
above  Treaty,  grantinff  the  lands,  including 
tboae  In  lltigadoo,  to  AJeiaoder  Roliinsoo  for 
himaelf  and  chQdren.  The  patent  also  con- 
tatoed  the  pro  vision:  "But  never  be  leased  or 
coovcyed  by  him,  them,  hia  or  their  heirs,  to 
any  person  whatever,  without  the  permisdoo 
of  tbe  President  of  tbe  United  Sutes.* 

Tbe  next  instrument  In  plaintifl's  chain  of 
tHle  was  a  decree  in  a  suit  in  partition  Insti- 
tuted Februaiy  22, 1847.  in  the  Cook  County 
Court  of  Common  Pleas,  between  Alexander 
Robioano  and  his  children,  snd  evidence  to 
show  that  the  lands  in  question  were  set  out  to 
ioaeph  Robinson,  one  of  the  diUdreo. 

i44  r.  8.  IT  8..  Book  86.  4fi 


The  following  deeds  were  then  put  In  evi- 
dence: 

Deed  dated  August  8,  1868,  from  Joseph 
Robinson  and  wife  to  John  F.  Horton,  which 
had  indorsed  upon  It  the  approval  of  the 
President  of  the  United  Statea,  which  approval 
was  dated  January  21,  1871. 

Deed  from  Leon  Straus,  administrator,  etc, 
of  the  estate  of  John  F.  Horton.  deceased,  to 
Moses  W.  Baer.  dated  October  6,  1888,  and 
made  In  punuance  of  an  order  of  sale  by  the 
County  Court  of  Cook  county  for  payment  of 
debts. 

Several  intermediate  conveyances  of  the 
premises,  down  to  a  deed  dated  November  10, 
1866.  from  Henry  H.  Djer  and  wife  to  Aquila 
H.  Pickering,  tbe  plaintiff. 

Tbe  defendant  introduced  no  evidence,  but 
at  the  close  of  the  plaintiff's  cai^e  moved  that 
the  plaintiff's  testimonv  be  excluded,  and  the 
case  dismissed,  upon  the  sround  thnt  tbe  deed 
of  August  8.  1858.  from  Joseph  Robinson  and 
wife  to  John  F.  HortOD  was  made  in  direct 
violation  of  the  terms  of  the  patent  as  to  ob> 
taining  tbe  approval  of  the  Ptesident  to  the 
conveysnce. 

This  motion  was  sustained,  the  court  being 
of  the  opinion  that  Robinson  bad  no  authority 
to  coovev  without  obtaining  tbe  permission  of 
the  President  kwforehaod;  that  the  subsequent 
sanction  obtained  Irr  persons  claiming  tills 
under  Robinson  was  infslid,  and  that  even  if 
such  sanction  would  have  the  effect  of  giving 
force  to  the  deed,  yet.  as  tbe  grantee  under  that 
deed  was  dead,  tbe  administrator's  deed  would 
not  carry  any  title  to  the  purdiaser  from  the 
adminiitrator,  but  that  If  anv  title  accrued  by 
reason  of  the  ssnctlon  of  the  President  It  would 
tM  to  the  hein  of  Horton. 

Thereupon  the  court  rendered  Judgment  for 
the  defenoant,  which  was  afflrmed  by  the  Su- 
preme Court  of  RUoois,  (120  III  288.)  and  the 
plaintiff  sued  out  a  writ  of  error  from  his  court 

JVbsrs.  L.  B.  BMm  and  WIUIms  B. 
Fnmoaa*  for  plaintiff  In  error : 

Neither  the  Treat  v  of  July  29,  1828,  nor  the 
patent  Issued  to  Robinson  under  It,  pfescribea 
the  form  In  which  the  President  shall  five  his 
permission,  and  in  such  case  he  can  ^w%  H  in 
such  form  as  his  discratioo  msy  dictate. 

Artkle  it.  Treaty  of  July  28.  1828,  7  U.  a 
Stau  at  L.  p.  821:  OcdlfrfWY.  Bettrddn-  2  Mo- 
Lean,  412;  A$kU^  V.  EberU,  22  Ind.  66: 
SUtpU  V.  Downing,  60  Ind.  478;  Mwrroy  v. 
Wooden.  17  Wend.  681;  Joekmm  v.  Em,  6 
Wend.  682. 

Tbe  caae  on  which  the  Supreme  Court  of 
DHnols  rested  is  very  different,  as  In  that  caae 
the  form  has  been  prescribed  by  law. 

^mitk  V.  BUffono,  Tt  U.  S.,  10  Wall  821 
(19:  988);  Act  of  May  26. 1860,  12  U.  S.  Stat 
at  L.  p.  21. 

The  general  mode  of  procedure  aloce  a  time 
oooaiderablj  prior  to  the  dale  of  the  Indian'a 
deed  In  the  caae  at  bar,  has  been  the  course 
followed  In  this  caae.  The  President  has 
aurborired  It  to  be  underatood  that  allenatiooa 
may  ht  made,  provided  the  deed  la  submitted 
to  him  for  approval  or  disapproval  afterwarda. 

See  2  Opa.  Atty.  Geo.  466. 681;  8  Opa.  Atty. 
Oen.  pp.  208,  260,  6ia 

Tbe  death  of  the  grantee  of  tbe  Indian  Is  of 
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no  moment  with  regard  to  the  time  of  tbe  ap* 

firoval  being  given.  Steeple  ▼.  Dooming,  oO 
nd.  478. 

Tbe  deed  from  tbe  Indian  takes  effect  by  re- 
lation from  its  date,  wben  once  approved  by 
tbe  President. 

Doe  y.  Wileon,  64  U.  &  23  How.  457  (16: 
684);  Hose  y.  Doe,  26  U.  8. 1  Pet.  655.  (7:  80S). 
Jaekeon  ▼.  Rameay,  8  Cow.  75;  Steeple  ▼. 
Downing,  60  Ind.  496. 

Mr,  Robert  Herrey*  for  defendants  in 
error: 

The  provisions  of  tbe  Treaty  cited,  and  tbe 
UmitatioDS  of  tbe  powers  of  tbe  grantees  in  tbe 
patent  referred  to,  mean,  tbat  in  order  to  ef- 
fectuate a  coiivpyaoce  tbe  required  permission 
of  tbe  President  of  tbe  United  States  must  be 
bad  in  advance  or  at  all  events  coDtemporane- 
ously  with  the conveysDce.  Oodfrey  v.  liearde- 
ley,  2  MrLean,4l2;  Doer,  Partier,  12  Smedes 
AM.  425. 

Tbe  conveyance  from  Joseph  Robinson  to 
John  F.  Horton,  not  bavioff  been  permitted  by 
tbe  President  of  tbe  United  States  before  or  at 
the  time  of  its  execution  was  nugatory  and 
could  not  be  validated  by  any  subsequent  at- 
tempted app'  jval.  Pickering  v.  Jbomax,  8 
West  Hep.  4  A  120  UI.  205.  296. 

Mr,  Jv^iee  Brown  delivered  tbe  opinion  of 
the  court: 

This  ca9^  tmma  upon  tbe  question  whether 
the  Act  &  Congress  prohibiting  Indian  lands 
from  bein/  conveyed,  except  by  permiHsion  of 
the  Presideut,  is  satisfied  by  bis  approval  en- 
dorsed upon  a  deed  thirteen  years  after  its 
execution,  and  after  tbe  death  of  the  grantee 
and  the  sale  of  the  land  bv  bia  administrator. 

1.  A  preliminary  question  is  made  by  tbe 
defendant  in  error,  as  to  the  Jurisdiction  of 
tbiM  court.  By  Rev.  SUt.  g  709.  our  authority 
to  review  final  ludirments  or  decrees  of  the 
highest  courts  of  a  State  extends  to  all  casea 
"  where  is  drawn  in  question  the  validity  of  a 
Treaty  or  statute  of,  or  an  authority  eierdsed 
under,  the  United  States,  and  tbe  decision  is 
against  their  validity."  The  ari^ument  of  the 
defendant  in  this  connection  is  that  as  tbe  title 
to  the  lands  did  not  pass  by  tbe  Treaty,  which 
contained  only  an  agreement  to  convey,  the 
proviso  oeaaed  to  be  operative  when  the  patent 
was  issued  in  1848;  that  the  same  restriction 
upon  alienation  contained  in  tbe  patent  was  one 
which  the  Supreme  Court  of  Illinois  had  con- 
sidered; and  that  their  construction,  that  no 
title  passed  from  Robinson  and  Horton  for 
want  of  permission  of  tbe  President  of  tbe 
United  States,  could  not  be  reviewed  by  this 
court.  There  are  two  sufficient  answers  to 
this  contention.  First,  the  proviso  in  the 
Treaty  did  continue  by  its  express  terms  to  be 
operative,  so  long  aa  tbe  land  was  owned  by 
tbe  granteea  or  their  heirs,  and  tbe  object  of 
carryioc  this  proviso  into  the  patent  was  o^erely 
to  apprise  intending  purchasers  of  tbe  restric- 
tions imposed  by  the  Treaty  upon  tbe  alienation 
of  the  lands.  Second,  tbe  case  raised  tbe 
question  of  tbe  validity  of  an  authority  exer- 
cised under  tbe  United  Statea,  vis,  the  au- 
thority of  the  Praident  to  approve  the  deed 
thirteen  years  after  tbe  execution,  and  the  de- 
cision or  the  Supreme  Court  of  Dllnoii  was 
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against  its  validity;  io  that  tbe  case  is  directly 
within  tbe  words  of  tbe  statute. 

2.  So  far  as  the  main  question  is  concerned, 
we  know  of  no  reason  why  tbe  analogy  of  the 
law  of  principal  and  agent  is  not  applicable 
here,  viz,  tbat  an  act  in  excea<)  of  an  agent's 
authority,  when  performed,  becomes  binding 
upon  the  principal,  if  subsequently  ratified  by 
bim.  Tbe  Treaty  does  not  provide  bow  or 
when  the  permission  of  tbe  President  ffhall  be 
obtained,  and  there  is  certainly  nothinc  which 
requires  that  it  shall  be  given  before  tne  deed 
is  delivered.  Doe  v.  Beards  ey,  2  McLean,  412. 
It  is  doubtless,  as  was  said  by  tbe  Supreme 
Court  of  Mississippi  in  Doe  v.  Partier,  12 
Smedes  &  M.  425.  427,  **  a  condition  precedent 
to  a  perfect  title  "  in  the  grantee;  but  the  neg> 
lect  in  this  case  to  obtain  the  appro vd  of  the 
President  for  thirteen  vears,  only  shows  thai 
for  that  length  of  time  the  title  was  imperfect, 
and  that  no  action  of  ejectment  would  have 
lain  until  tbe  condition  was  performed.  Had 
the  grantee  tbe  day  after  tbe  deed  was  deliv- 
ered sent  it  to  Wasbio^on  and  obtained  tbe 
approval  of  tbe  President,  it  would  be  sticking 
in  tbe  bnrk  to  say  that  the  deed  was  not  there- 
by validated.  A  delay  of  thirteen  years  is  im- 
material, provided,  of  course,  tbat  no  third 
paities  have  in  the  meantime  legally  acquired 
an  interest  in  tbe  lands. 

If.  after  executing  this  deed,  Robinson  bad 
given  another  to  another  person,  with  tbe  per- 
mission of  the  President,  a  wkolly  different 
question  would  have  arisen.  But.  so  far  as 
Robinson  and  his  granteea  are  concerned,  tbe 
approval  of  the  President  related  back  to  the 
execution  of  the  deed  and  validated  it  from  tbat 
time.  As  was  aaid  by  this  court  by  Cook  v. 
TuUie,  85  U.  8. 18  Wall.  882, 889  [21 :  988. 986]: 
"the  ratification  operates  upon  tbe  act  ratified 
precisely  as  though  authority  to  do  tbe  act  bad 
been  previously  given,  except  where  tbe  rights 
of  third  parties  h  ive  intervened  between  tbe 
act  and  the  ratification.  The  retroactive  effl- 
cacy  of  the  ratification  is  subject  to  this  quali- 
fication. Tbe  intervening  rights  of  third  per- 
sons cannot  be  defeated  oy  tbe  ratification.* 
See  also  Fleekner  v.  Bank  of  Untied  Statee,  21 
U.  S.  8  Wheat  888.  868  [5:  681,  687].  In 
AsJiUy  V.  Kberte,  22  Ind.  55.  a  similar  act  of 
the  President  approving  a  deed  was  held  to  rs> 
late  back  and  give  It  validity  from  the  time  of 
its  execution,  so  as  to  protect  the  grantee 
agsinst  a  claim  by  adverse  possession  which 
arose  In  the  interim  tfetween  Its  date  and  tbe 
confirmation.  "Otherwise,*  said  tbe  court, 
"a  mere  trespasser  by  taking  possession  after 
a  valid  sale  and  before  ita  consuromstioo, 
would  have  power  to  defeat  a  bona  fide  pur- 
chaaer."  This  caae  waa  approved  io  steefie  v. 
Downing,  60  Ind.  478,  497.  In  Murrap  v. 
Wooden,  17  Wend.  581,  a  conveyance  of  land 
by  an  Indian  which,  subsequent  to  its  date, 
bad  been  ratified  by  a  certificate  of  approba- 
tion of  the  surveyor-eeneral  in  tbe  form  pre- 
scribed by  law,  was  held  to  be  inoperatire 
upon  the  ground  that,  previous  to  tbe  graotmr 
01  such  certificate,  tbe  Indian  had  conveyed 
to  a  third  peraoo,  and  tbe  deed  to  such  permn 
had  been  approved  in  tbe  mode  prescribed  bv 
law  previous  to  the  indorsement  of  tbe  ceriti- 
cate  of  approbation  of  tbe  deed  flisf  executed. 

144  C.S^ 


[8151 


1801. 


Fbuz  t.  Patbiok. 


817-885 


This  WM  a  olatr  case  of  rif  hU  Intenrenliiff  be- 
rwc«n  the  ezecuUoD  of  the  flm  deed  ana  Its 
approTal.  lo  Stmthw.  Stnem.TtV.B,  10 Wall. 
821  [19:  8881.  the  liebt  to  coo?ey  the  lands  re- 
senred  for  the  benefli  of  the  iDdians  was  ex- 
pressly Tested  io  the  Secretary  of  the  Interior, 
opoQ  the  rrooest  of  anv  one  of  the  Indians 
named,  and  It  was  hekf  that  there  bdnff  no 
ambUruity  in  the  Act  which  had  prorided  the 
way  in  which  the  lands  could  be  sold,  l^  nec- 
essarr  impli<^ation  it  prohibited  their  belo^ 
sold  In  any  other  war.  '^be  sale  in  question 
oot  only  contravened  the  poller  and  spirit  of 
the  staute,  bat  violated  Its  poddve  provisions.'' 
Id  that  case  there  was  no  pretense,  that  the 
requirements  of  the  Act  had  been  fulfllled. 

Kor  do  we  consider  it  material  that  the 
grantee  bad  in  the  meantime  died,  since  If  the 
rmtification  be  retroactive,  It  ia  as  if  it  were  in- 
domed  opoD  tbe  deed  when  given,  and  enures 
ID  tbe  boieilt  of  the  grantee  of  Horton,  tbe 
original  grantee-Hiot  as  a  new  title  acquired 
by  a  wat rantor  sabsequent  to  his  deed  enures 
to  tbe  benefit  of  the  grantee,  but  as  a  deed  im- 
perfect when  eiecuted.  may  be  made  perfect 
M  of  the  dale  when  it  was  delivered.  This 
was  the  ruling  of  tbe  court  in  8t4epU  v.  Down- 
iM,  80  Iiid.  478. 

Tbe  object  of  the  proviso  was  oot  to  prevent 
tbe  allemuicm  of  lands  ^m  tat^,  bat  to  protect 
tbe  Indian  against  tlie  Improvident  disposition 
of  bis  prooerty,  and  It  will  be  presumed  that 
tbe  Pnaident,  before  affixing  bis  approval, 
aatiafled  himself  that  no  fraud  or  imposition 
bad  been  practiced  upon  tbe  Indian  wben  tbe 
deed  was  originally  obtained.  Indeed,  the 
record  in  this  case  shows  that  the  Preddent 
dtd  ooi  affix  bis  approval  until  affidavits  had 
been  presented,  showing  that  Pickering  was 
tbe  owner,  and  that  tbe  amount  paid  to  Rob- 
inson was  tbe  full  value  of  the  land,  and  that 
tbe  sale  was  an  advantageous  one  to  bim. 

We  are  constrained  to  differ  with  tbe  8a- 
preme  Court  of  Illinois  In  its  view  of  the 
Treaty,  and  to  bold  that  so  far  as  this  question 
is  concerned.  plaintilTs  chain  of  title  contained 
no  defect 

Tk4judgmmtt  ftf  tMs  Supmrn  Qmri  i§,  tker§- 
f<r9,  retened,  and  tAe  earn  remandfd for fkrihtr 
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A^ni,  whin  $rutte€  tf  lamd  far  hU  prinHjml^ 
wktn  mitif  wiU  crd€r  trust  to  b$  sswcuferf— 
Tmuimtm^titU--hMiroflegaltitUin  bad 
fmth  iaefat,  wkena  defente-^-wnceaimmt  of 
pmrnd^-Hrtmrnatanom  exnuing  deiay    rMirf 

L   IT  aa  atsoi  loestebuid  for  bhiMelf  whiob  ae 
to  looBta  fbr  bis  prtoolpal,  be  is  io  eqt^tj  a 
floe  bis  prtoctpaL 


&  If  one  obtains  tbe  title  to  land  bj  artifioe  or 
ooooeelmeot  equity  wiQ  tanpreM  upon  tbe  land 
In  his  hands  a  trust  In  favor  of  tbe  party  justly 
entitled  tbcoeto,  and  will  order  tbe  trust  execut- 
ed by  a  ooDveyanoe. 

%  In  orderto  pass  the  legal  title  to  tend  tbeee 
most  Iw  an  Intent  to  oonvey  and  tbe  delivery  of 
a  deed  for  tbe  purpose  of  paalnsr  title;  a  deed 
delivered  without  tbe  oonsentfOf  tbe  f  rantor  Is  of 
no  effect. 

4  Tbebolderofaletaltltle  In  had  faith  must  al- 
ways yield  to  a  superior  equity. 

a.  Where  a  suit  to  estat>tisb  tbe  equitable  tttle  to 
land  was  brought  twenty-eeveo  yeaia  after  the 
legal  title  was  wroosrf  ally  acquired  by  defeodaot, 
such  equitable  relief  will  Im  denied  on  tbe  ground 
oflaobes;  tbat  tbe  plalatlfli  are  nkemtteisof  aa 
Indian  nation  Is  not  snUUrtent  axeose  for  tbe 


a.  More  silenoe  Is  not  enffloleot  ooooealment  oC 
fraud  to  prevent  tbe  runnlDg  of  tbe  Statute  of 
Limitations,  where  tbe  facts  of  tbe  fraud  can  l»e 
easUf  asoertained  by  Inquiry. 

7.  The  party  who  sets  up,  as  an  excuse  fOr  laches* 
tbeooncealment  of  tbe  fraud  must  allege  the  facta 
and  droumstaoces  which  show  tluU  bU  delay  is 
consistent  with  requisite  diligence. 

H  Bquity  does  not  demand  tbat  the  heirs  of  a 
party  who  twenty-eiffbt  years  ago  was  unlaw- 
fully  deprived  of  a  certlllcate  of  aunlment  of 
title  of  tbe  value  of  flfiO  shall  now  be  put  to  poa- 
sesilooof  tbe  land  which  has  grown  to  be  worth 
over  a  million;  where  tbe  aneeMor  bes  been  lona 
dead,  and  tbe  f  aou  ef  tbe  original  ttansactloa 
cannot  be  fully  prored. 

[No.  801.] 
Argued  April  14.  189M.  Jkdded  Ma^  16,  189$. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  tbe  DistHci  of 
Nebraska,  sustaining  demurrers  to  a  bill  in 
equity  filed  by  tbe  beirs  of  Sophia  Felix,  a 
half  breed  Indian  against  the  defendant,  Pat- 
rick, and  his  ffrantees  for  the  purpose  of  bsv- 
Ing  them  declared  trustees  for  tbe  pUlotUZs  of 
certain  lands  in  the  city  of  Omaba,  which  in 
1861,  be  bad  caused  to  be  entered  In  the  name 
of  Sophia  Felix  by  virtue  of  certain  scrip  is- 
sued to  bar  as  a  member  of  tbe  Dakota  or 
Sioax  nation  of  Indians.  Afflrmfd. 
See  same  case  below,  80  Fed.  Rep.  4OT. 

Statement  by  ifr.  JusOei  Browm 

This  was  an  appeal  from  a  decree  sustaining 
demurrers  to  a  bill  in  equity  filed  by  tbe  beirs 
of  Sophia  Felix  sgaiost  the  defendant  Patrick 
and  his  grantees,  for  tbe  purpose  of  Imviog 
them  declared  trustees  for  the  pUin tiffs  of  cer- 
tain lands  in  tbe  dty  of  Omaha,  which,  in  1861, 
he  bad  caused  to  be  entered  in  the  name  of 
Sophia  Felix  by  virtue  of  certain  scrip  issued 
to  her  as  a  member  of  tbe  Dakota  or  Sioux 
nation  of  Indians. 

The  allegations  of  the  bill  were,  in  substance, 
aa  follows: 

1.  Tbst  in  1854,  Sophia  Felix,  being  a  hnlf- 
breed  of  tbe  Sioux  or  I>akota  nation  of  Indians 
residing  In  Minnesota,  under  tbe  Treat v  of 
July  15,  1880,  and  tbe  Act  of  Congress  of  ^uiy 
17,  1854.  was  entitled  to  have  issued  to  liir 
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scrip  for  the  locntioQ  of  480  acres  of  land,  as 

erovided  by  that  Act.  That  in  1857  scrip  was 
sued  to  ber  for  480  acres,  and  that  before  tbe 
location  of  said  scrip  tbe  sifdd  Sophia  Felix  in- 
termarried with  one  David  Oarnelle. 

2.  That  on  March  81,  1860,  certain  persons 
unknown,  *'by  certain  wicked  devices  and 
fraudulent  means,"  i)rocured  the  said  Sophia 
with  her  husband,  said  David  Garnelle,  to  ex- 
ecute a  power  of  attorney  in  blank,  also  a  quit- 
claim deed  in  blank,  a  copy  of  each  of  which 
was  attached  to  the  bill  The  power  of  attor- 
ney omitted  the  name  of  the  attorney,  the 
number  of  tbe  scrip  and  the  description  of  tbe 
land,  and  authorized  the  person  whose  name 
was  to  be  inserted  to  sell,  and  convey,  and 
confirm  unto  tbe  purchaser  thereof  the  follow- 
ing described  pieces  or  parcels  of  land,  "to  be 
located  for  us,  and  In  our  name,"  etc.  The 
quitclaim  deed  also  omitted  the  name  of  tbe 
grantee  and  the  description  of  tbe  land;  but 
both  instrumeuts  wereotherwise  in  \ef^  form. 

3.  That  the  defendant  Patrick  in  November. 
1861,  procured  from  some  person  unknown 
X)osse8sion  of  said  scrip,  to  tbe  amouot  of  120 
acres,  and  on  November  21  made  application 
to  the  land  office  at  Omaha  to  locate  such  scrip, 
and  thereupon,  in  the  name  of  said  Sophia 
Felix,  located  (he  same  upon  certaio  described 
real  estate  in  the  county  of  Douglas  and  Ter- 
ritory of  Nebraska.  (These  lands  are  now  ad- 
mitted to  be  within  the  limits  of  the  city  of 
Omaha.)  That  *'at  the  time  of  said  location, 
the  said  Sophia  Felix  had  never  parted  with 
the  title  to  or  any  interest  in  said  scrip,  and 
was  the  absolute  owueir  thereof  and  sole  bene- 


ficiary therein,  and  these  facts  the  said  Mat- 
thewson  T.  Patrick  at  that  time  and  at  all 
times  well  knew,  and  the  said  locaUoo  Inured 
wholly  to  the  benefit  of  tbe  said  Sophia  Felix," 
although  she  had  no  knowledge  tLbat  Patridc 
had  procured  the  possession  oi  tbe  said  scrip 
or  located  the  same.  That  the  said  Patrick '  in 
securing  possession  of  said  scrip  procured  the 
same  with  the  intent  to  appropnate  tbe -scrip 
to  bis  own  use  and  defraud  the  said  Sophia 
Felix  out  of  the  same,  and  out  of  all  interest 
therein,  and  out  of  all  benefits  thereunder,  and 
located  the  same,  designing  it  for  his  own  use 
and  benefit,  and  with  the  fraudulent  iment  to 
deprive  the  said  Sophia  Felix  out  of  nU  bene- 
fit and  interest  therein."  « 

4.  That  in  the  further  prosecution  of  bis 
scheme  to  defraud,  Patrick  secured  the  blank 
power  of  attorney  and  quit-claim  deed,  and 
shortly  thereafter  caused  tbe  power  to  be  filled 
out  with  a  description  of  the  scrip,  and  of  the 
property  located  with  it,  and  caused  the  name 
of  W  illiam  Ruth  to  be  inserted  aa  the  attorney 
to  sell  and  convey  tbe  property,  a  description 
of  which  was  also  inserted;  that  he  also  caused 
the  quit-claim  deed  to  be  filled  out  with  a  de- 
scription of  the  property,  and  inserted  his  own 
name  as  grantee,  making  tbe  instrument  pur- 
port to  be  a  conveyance  by  Sophia  and  David 
Qamelleto  himself;  that  on  September?.  16G3, 
he  caused  the  said  power  of  attorney  and  quit> 
claim  deed  to  be  filed  for  record  In  tbe  record- 
er's ofbce  of  Douglas  coimty ;  and  in  further- 
ance of  said  wrongful  designs  caused  the  said 
William  Ruth,  named  by  himself  as  attorney, 
to  execute  and  deliver  to  him  a  deed  of  the 


trwiu  belono  to  cestui  <n<6  tmai;  any  daUment  try 
trustee^  or  credit  in  account^  amounts  to  declaration 
of  truBt;  profit  gained  by  trustee  by  sale  of  property 
betongs  to  the  cestui  gtie  trusU,  see  note  to  Wormley 
V.  Wormley,  5:  661. 

As  to  purchase  by  trustee^  voidable  at  eUetion  of 
cestui  que  trusU  within  reasonable  time  if  dissatisfied; 
tale  by  coUusiondoesnot  prevent  cestui  que  trust  from 
asserUnQ  Ms  title  as  to  purchaser  with  notice;  a  pur^ 
chase  at  request  of  another  makes  purchaser  a  tnis- 
tee  upon  p<tymsnt  of  money  advanced  on  the  pur- 
chase; purchase  by  (Utomey  on  eoDceution  sale  makes 
him  trutUt,  see  note  to  Wormley  v.  Wormiey*  6:  66L 

ThcA  parol  trust  on  conveyance  of  land,  good; 
where  one  takes  title  for  another  at  Judicial  sate^  he  is 
trustee^  see  note  to  Hughes  v.  Bdwards,  0:  142. 

That  one  who  acquires  a  trust  estate^  with  knowt" 
edge  of  the  trusty  is  subject  to  the  same  duties^  as  to 
the  trust,  as  the  original  truetee;  cestui  que  truet  may 
fcUow  property^  tee  noU  to  Hughes  v.  Bdwards, 
•eltt.  ^ 

.a«  to  Ifmitatlon  Cif  t0ii«  <n  «<mtty  eatet.  see  fioCM  to 
Pratt  V.  OarroU,  t:  fKi  Thomas  v.  Brockenbrongh, 
a:  287. 

jlt  to  eQMiey  0/ redemfTtioti  borrrd  by  Mrm,  see  fiote 
to  Thomas  v.  Broekenbroagb,  6:  287. 

StatMts  of  Limitations  in  cases  of  fraud  tn  equity, 
note  to  Steams  v.  Page,  12:  S28. 


Laches^  uihen  o  good  defense. 

Laches  la  not  Imputable  to  tbe  government,  and 
the  debtors  of  the  State  will  not  be  dlf  charged,  by 
the  neglect  of  Its  offloers  to  perform  duties  Imposed 
upon  tbem  by  the  law.  Seymour  v.  VanSlyok,  8 
Wend.  408;  alTd  nib  nom.  Stone  v.  Seymour,  15 
Wend.  19;  Loooey  v.  Hugbee,  80  Barb.  6Q6c  alTd  In 
IS  N.  Y.  ai4. 

The  ertterioo  of  what  Is  excuse  for  laobes  In 
pnu)dea»  whioh  to  appUoable  to  Indlvldaato 
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erally,  is  not  to  be  strictly  applied  to  the  law  ofllcer 
of  a  muoicipal  corporation,  to  tbe  prejudice  of  the 
rights  of  the  public  whose  ollloer  he  ».  Qrmr  v. 
New  York,  4  Robt.  OTS,  1  Abb.  Pr.  K.  &  208. 

Delay  in  oommenclng  a  suit  to  set  aside  a  Judg- 
ment, during  a  period  when  tbe  same  matten  were 
being  litigated  in  another  action;  held,  not  to  be 
laches.    Monroe  ▼.  Delavan.  28  Barb.  18. 

The  objection  of  laches  is  not  tenable  to  defeat 
an  equity  cause,  where  there  has  been  no  material 
change  in  defendantis  position,  or  in  tbe  subject- 
matter  of  the  action,  caused  by  plain  tilTs  delay:  or 
wbere  tbe  pbUntiir  had  been  ignorant  of  bto  rights, 
or,  though  apprehensive  ot  them,  there  was  such 
an  obscurity  in  the  transaction  that  it  was  diScnlt 
to  gain  the  facts  upon  which  to  maintain  tbe  ao- 
tion.  Blennerhassett  v.  Day,  2  Ball  4  B.  104:  Mur- 
ray V.  Palmer,  2  Sch.  4  Lef .  487;  PUitt  v.  Piatt* 
68  N.  Y.  848,  airg2Thomp.  4  C.  25. 

Mere  delay  in  bringing  an  action  to  set  aside  a 
judgment  and  sale  in  foreclosoie,  not  exceeding 
the  time  limited  by  the  statute,  and  where  defend- 
ant to  not  prejudiced,  will  not  bar  reUeC  McMur- 
ray  V.  MoMurray,  88  N.  Y.  ITS. 

Where  elrcunmtances  indicate  full  knowledge  of 
factt  in  regard  to  a  claim  againstapnaon  who  has 
been  adviaed  of  tbe  same  by  the  presentation  of 
similar  claims  of  other  parties,  which  have  been  the 
subject  of  Utigatlon«  tbe  doctrine  of  laobes  and  ae- 
qulescenoe  cannot  be  Invoked  as  a  defense 
Boardman  ▼.  Lake  Shore  4  M.  S.  B.  Oo.  84  N.  Y.  UT. 

A  party  who  has  enjoined  others  from  suing,  eaa- 
not  object  that  their  delay  to  sue  whlleso  enjoined 
to  laches.  Metropolitan  Elev.  B.  Oo.  ▼.  Manbattaa 
B.  Oo.  14  Abb.  N.  a  UB.  212. 

One  injured  by  a  nuisance  wlU  not  be  dectned  t» 
have  aoqulesoed  therein  by  reason  of  bto  faihire  le 
obtain  an  Injimctlon  bcfoca  tbe  erection  of  the 
thing  claimed  to  be  a  nutoanoa.   to  bald  of  aa  ela- 
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predsety  aa  tbouih  authority  to  do  the  act  had 
been  prerloualy  given,  except  where  the  rlerhtB 
c€  third  partlea  hare  intervened  between  the  act 
•od  the  ratiflcatlon,  auoh  intervening  rights  can- 
not oe  itefeated  hj  the  ratitlcation,  and  it  la  not 
material  that  the  grantee  had  in  the  meantime 
dksd. 

[No.  842.] 

Argtisd  mnd  SubmiUed  April  17, 189M.  Decided 

May  16,  1899. 

PI  ERROR  to  the  Supreme  Court  of  the 
Stale  of  niiDois,  to  review  a  Judj^ment  of 
that  court  affirming  a  judgment  of  the  Superi- 
or Court  of  Ck)ok  countj,  in  that  State,  In 
favor  of  defendants,  A.  Lomax  et  al,,  in  an 
action  of  ejectment  brought  by  Aquflla  H. 
Pickeriugy  plaintiff,  to  recover  land  in  Cook 
co«nW,  inrbich  had  been  originally  granted  by 
the  United  States  to  certain  Indians  under  the 
Treaty  of  Prairie  du  Chlen.  Reversed. 
8ae  same  case  b^ow,  120  IlL  298. 

Statement  by  Mr.  Jtuiiee  Brown: 
Tbta  was  an  action  of  ejectment  broufirbt  by 
Pickering  against  John  A.  Lomax  and  William 
Kolze  to  recover  two  parcels  of  land  in  Cook 
county.  lUinolB.  which  had  origioally  been 
granted  by  the  United  States  to  certain  Indians 
under  tbe  Treaty  of  Prairie  du  Chien  of  July 
td,  1829.  A  jury  was  waived,  the  case  tried 
by  the  court,  and  a  judgment  rendered  in  favor 
of  the  defendants.  Tne  plaintiff  thereupon 
sued  out  a  writ  of  error  from  the  Supreme 
Court  of  Illinois,  which  affirmed  the  judgment 
of  the  lower  court 

Upon  the  trial,  in  order  to  establish  his  title, 
tbe  plaintiff  offered  in  evidence  article  4  of  the 
Treaty  of  Prairie  da  Chien,  (7  Stat,  at  L.  821.) 
wMdi,  80  far  as  the  same  is  material,  reads  as 
follows: 

"There  shall  be  mnted  by  the  United 
Gtates,  to  each  of  the  rollowing  persons,  (being 
descendants  from  Indians.)  the  following  tracts 
of  land,  viz:  To  Claude  I^framboise,  one  sec- 
tion of  land  on  the  Riviere  auz  Pleios,  adjoin- 
ing the  line  of  the  purchase  of  1816;  ...  to 
Alezander  Robinson,  for  himself  and  children, 
iwo  sections  on  the  Rivieve  auz  Pleins.  above 
and  adjoining  the  tract  herein  granted  to 
Olaiide  JLaframboise.  .  .  .  Tbe  tracts  of  land 
herein  aUpulated  to  be  granted,  shall  never  be 
leased  or  conveyed  by  the  grantees,  or  their 
beira^  to  any  persons  whatever,  without  the 
permission  of  the  President  of  the  United 
Sutea." 

Plaintiff  then  offered  in  evidence  a  copy  of 
the  patent  issued  December  28, 1848,  signed  by 
President  Tyler  under  the  provisions  of  the 
above  Treaty,  granting  the  lands,  including 
those  in  litigation,  to  Alexander  Robinson  for 
himself  and  children.  The  patent  also  con- 
tained tbe  provision:  "But  never  be  leased  or 
conveyed  by  him,  them,  his  or  their  heirs,  to 
any  person  whatever,  without  the  permission 
of  the  President  of  the  United  States." 

The  next  instrument  in  plaintiff's  chain  of 
title  was  a  decree  in  a  suit  in  partition  insti- 
tuted February  22, 1847,  in  the  Cook  County 
Court  of  Common  Pleas,  between  Alezander 
Robinson  and  his  children,  and  evidence  to 
•bow  that  the  lands  in  question  were  set  out  to 
Joseph  Robinson,  one  of  the  children. 
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The  following  deeds  were  then  put  in  evi- 
dence: 

Deed  dated  August  8,  1858,  from  Joseph 
Robinson  and  wife  to  John  F.  Horton,  which 
had  indorsed  upon  it  the  approval  of  tbe 
President  of  tbe  United  States,  which  approval 
was  dated  January  21, 1871. 

Deed  from  Leon  Straus,  administrator,  etc., 
of  the  estate  of  John  F.  Horton,  deceased,  to 
Moses  W.  Baer.  dated  October  6,  1868,  and 
made  in  pursuance  of  an  order  of  sale  by  the 
County  Court  of  Cook  county  for  payment  of 
debts. 

Several  intermediate  conveyances  of  the 
premises,  down  to  a  deed  dated  November  10, 
1866,  from  Henry  H.  Djer  and  wife  to  Aquila 
H.  Pickering,  the  plaintiff. 

Tbe  defendant  introduced  no  evidence,  but 
at  the  close  of  the  plaintiff's  case  moved  that 
the  plaintiff's  testimony  be  excluded,  and  tbe 
case  dismissed,  upon  tne  sround  that  tbe  deed 
of  August  8.  1858,  from  Joseph  Robinson  and 
wife  to  John  F.  Horton  was  made  in  direct 
violation  of  the  terms  of  the  patent  as  to  ob- 
taining the  approval  of  the  Ptesideni  to  the 
conveyance. 

This  motion  was  sustained,  the  court  being 
of  tbe  opinion  that  Robinson  had  no  authority 
to  convev  without  obtaining  tbe  permission  of 
the  President  beforehand;  that  the  subsequent 
sanction  obtained  by  persons  claiming  title 
under  Robinson  was  invalid,  and  that  even  if 
such  sanction  would  have  the  effect  of  giving 
force  to  the  deed,  yet,  as  tbe  grantee  under  that 
deed  was  dead,  the  administrator's  deed  would 
not  carry  any  title  to  the  purchaser  from  the 
administrator,  but  that  if  anv  title  accrued  by 
reason  of  the  sanction  of  the  President  it  would 
be  to  tbe  heirs  of  Horton. 

Thereupon  the  court  rendered  judgment  for 
the  defendant,  which  was  affirmed  by  the  Su- 
preme Court  of  Illinois,  (120  111.  298,)  and  the 
plaintiff  sued  out  a  writ  of  error  from  his  court. 

Meaere,  L.  H.  Bisbee  and  William  E. 
Fumeaa»  for  plaintiff  In  error : 

Neither  the  Treat  v  of  July  29.  1829,  nor  the 
patent  issued  to  Robinson  under  it,  prescribes 
the  form  in  which  tbe  President  shall  cive  his 
permission,  and  in  such  case  he  can  give  it  in 
such  form  as  bis  discretion  may  dictate. 

Article  iv.  Treaty  of  July  29.  1829,  7  U.  S. 
Stat,  at  L.  p.  821:  OtKffreyY.  Beardetey.  2  Mc- 
Lean, 412 ;  Aehley  v.  EberU,  22  Ind.  56 ; 
Steeple  v.  Downing,  60  Ind.  478;  Murray  v. 
Wooden,  17  Wend.  581;  Jackmm  v.  EiU,  6 
Wend.  582. 

The  case  on  which  the  Supreme  Court  of 
Illinois  rested  is  very  different,  as  in  that  case 
the  form  has  been  prescribed  by  law. 

8mith  V.  flSteiwM,  77  D.  S.,  10  Wall.  821 
(19:  988);  Act  of  May  26, 1860,  12  U.  S.  Stat 
at  L.  p.  21. 

The  general  mode  of  procedure  since  a  time 
considerahly  prior  to  the  date  of  the  Indian's 
deed  in  the  case  at  bar,  has  been  the  course 
followed  in  this  case.  The  President  has 
authorized  it  to  he  understood  that  alienations 
may  be  made,  provided  tbe  deed  is  submitted 
to  him  for  approval  or  disapproval  afterwards. 

See  2  Ops.  Atty.  Gen.  465, 681;  8  Ops.  Atty. 
Gen.  pp.  209,  260.  518. 

The  death  of  the  grantee  of  the  Indian  is  of 
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no  moment  with  regard  to  the  time  of  the  ap- 

firoval  being  given.  Steeple  ▼.  Downing,  60 
nd.  478. 

The  deed  from  the  Indian  takes  effect  by  re- 
lation from  its  date,  when  once  approved  by 
the  President. 

Doe  y,  Wileon,  64  U.  &  23  How.  467  (16: 
684);  Roe$  v.  Doe,  26  U.  8. 1  Pet.  656.  (7:  80S). 
Jackeon  ▼.  Bameay,  8  Cow.  75;  Steeple  v. 
Downing,  60  Ind.  496. 

Mr,  Robert  Herrey*  for  defendants  in 
trror: 

The  provisions  of  the  Treaty  cited,  and  the 
UmitatioDS  of  the  powers  of  the  grantees  in  the 
patent  referred  to,  mean,  that  in  order  to  ef- 
fectuate a  conveyance  the  required  permission 
of  the  President  of  the  United  States  must  be 
had  in  advance  or  at  all  events  contemporane- 
ously with  the  conveyance.  Oodfrey  v.  Bearde- 
le^,  2  MoLean,  412;  DoeT,  Partier,  12  Bmedes 
A  M.  425. 

The  conveyance  from  Joseph  Robinson  to 
John  F.  Horton,  not  having  been  permitted  by 
the  President  of  the  United  States  before  or  at 
the  time  of  iu  execution  was  nugatory  and 
could  not  be  validated  by  any  subsequent  at- 
tempted app  jvaL  Pickering  v.  Lomax,  8 
West  Hep.  4  A  120  Ul.  205,  296. 

Mr,  Juetiee  Brown  delivered  the  opinion  of 
the  court: 

This  ca9^  inma  upon  the  question  whether 
the  Act  o'  Congress  prohibiting  Indian  lands 
from  bein/  conveyed,  except  by  permission  of 
the  President,  is  satisfied  by  his  approval  en- 
dorsed upon  a  deed  thirteen  years  after  its 
execution,  and  after  the  death  of  the  grantee 
and  the  sale  of  the  land  bv  his  administrator. 

1.  A  preliminary  question  is  made  by  the 
defendant  in  error,  as  to  the  Jurisdiction  of 
this  court.  By  Rev.  Slat  §  709.  our  authori^ 
to  review  final  iudirments  or  decrees  of  the 
highest  courts  of  a  State  extends  to  all  cases 
"  where  is  drawn  in  question  the  validity  of  a 
Treaty  or  statute  of,  or  an  authority  exercised 
under,  the  United  States,  and  the  decision  is 
against  their  validity."  The  ari^ument  of  the 
defendant  in  this  connection  is  that  as  the  title 
to  the  lands  did  not  pass  by  the  Treaty,  which 
contained  only  an  agreement  to  convey,  the 
proviso  oeaaed  to  be  operative  when  the  patent 
was  issued  in  1848;  that  the  same  restriction 
upon  alienation  contained  in  the  patent  was  one 
which  the  Supreme  Court  of  Illinois  had  con- 
sidered; and  that  their  construction,  that  no 
title  passed  from  Robinson  and  Horton  for 
want  of  permission  of  the  President  of  the 
United  States,  could  not  be  reviewed  by  this 
court.  There  are  two  sufficient  answers  to 
this  contention.  First,  the  proviso  in  the 
Treaty  did  continue  by  its  express  terms  to  be 
operative,  so  long  aa  the  land  was  owned  by 
the  granteea  or  their  heirs,  and  the  object  of 
carryinc  this  proviso  into  the  patent  was  merely 
to  apprise  intending  purchasers  of  the  restric- 
tions imposed  by  the  Treaty  upon  the  alienation 
of  the  lands.  Second,  the  case  raised  the 
question  of  the  validity  of  an  authority  exer- 
cised under  the  United  States,  vis,  the  au- 
thority of  the  President  to  approve  the  deed 
thirteen  yeara  after  the  execution,  and  the  de- 
cision or  the  Supreme  Court  of  Blinoli  was 

as 


a^inst  its  validity;  io  that  the  ease  la  ancOy 
within  the  words  of  the  statute. 

2.  So  far  as  the  main  qoestlnfi  ia  cotKetiied. 
we  know  of  no  reason  why  the  analogy  of  tbt 
law  of  principal  and  a^ent  k  not  mppficahit 
here,  viz,  that  an  act  m  excess  of  an  agrst^ 
authority,  when  performed,  becomes  biDdia^ 
upon  the  principal,  if  snbsequcDtljr  ratiAerl  by 
him.    The  Treaty  does  not  proTide  hov  or 
when  the  permission  of  the  President  «han  bt 
obtained,  and  there  ia  certainly  oocbing  wbkb 
requires  that  it  shall  be  given  before  tbe  derd 
is  delivered.    Doe  v.  Beards  «y,  2  HcLean,  ill 
It  is  doubtless,  as  waa  said  by  tbe  S'-iprear 
Court  of  Mississippi  in  Doe  ▼.    Plartier,  It 
Smedes  &  M.  425. 427,  "a  conditSoo  precedes 
to  a  perfect  title"  in  the  grantee:  but  the  me^ 
lect  in  this  case  to  obtain  the  approval  of  tfat 
President  for  thirteen  years,  only  shows  tte 
for  that  length  of  time  the  title  waa  imperfect, 
and  that  no  action  of  ejectment  wooJd  bavs 
lain  until  the  condition  waa  perfonned.    Bad 
the  grantee  the  day  after  the  deed  was  deliv- 
ered sent  it  to  Washington  and  obcaioed  \3m 
approval  of  the  President,  it  woakS  bi»  stkkxag 
in  the  bnrk  to  say  that  the  deed  was  ooC  Ihrrt- 
by  validated.    A  delay  of  thirteen  yasn  is  im- 
material, provided,  of  course,  that  no  tbisd 
paities  have  in  the  meantime  iegalty  acqaiiqf 
an  interest  in  the  landa. 

If.  after  executing  thia  deed,  BobfawsB  had 
given  another  to  another  perKMi,  with  tbe  pe^ 
mission  of  the  President,  a  wkolly  diffocat 
question  would  have  arisen*    But.  so  fsr  « 
Robinson  and  his  granteea  are  ooooened,  tta 
approval  of  the  President  related  back  to  Iha 
execution  of  the  deed  and  validated  itfron  thst 
time.    As  was  said  by  this  oouit  by  Oeek  ▼ 
TuZ;^,  85  U.  S.  18  Wall  882. 880  pi :  to.  9Sq: 
"the  ratification  operatea  upon  tbe  act  ratifiBd 
precisely  as  though  authority  to  do  tbe  act  bsd 
been  previously  given,  except  where  tbe  righto 
of  third  parties  h  ^ve  intervened  between  iht 
act  and  the  ratification.    The  retroacdve  eO- 
cacy  of  the  ratification  is  subject  to  this  qosft 
ficatioD.    The  intervening  righta  of  third  ptf 
sons  cannot  be  defeated  by  tbe  ratifiradoa.* 
See  also  FUckner  v.  Banir  ef  United  aMfl,  & 
U.  S.  8  Wheat  888.  888  [5:  881.  6S7].    b 
AsJiUy  V.  rCberte.  22  Ind.  55.  a  aimilar  act  of 
the  President  approving  a  deed  was  held  loi9> 
late  back  and  give  it  validity  from  the  time  of 
its  execution,  so   as  to  protect  the  grasict 
agsinst  a  claim  by  adverae  poasessioo  mhUk 
arose  in  the  interim  between  ita  date  aad  tl» 
confirmation.     "Otherwise,"   aaid  the  coon, 
"a  mere  trespasser  by  taking  posse  wioa  afWr 
a  valid   sale  and  Mfore  ita  consommsdDa, 
would  have  power  to  defeat  a  bona  fide  m* 
chaaer."    This  caae  waa  approved  in  *4etpu% 
Downing,  60  Ind.  478,  497.    In  Jfvrw  v. 
Wooden,  17  Wend.  581,  a  conveyance  of  aad 
by  an  Indian  which,  subsequent  to  its  dslt 
bad  been  ratified  by  a  certificate  of  spprpbs- 
tion  of  the  surveyor-seneral  in  tbe  fom  pre 
scribed  by  law,  was  beki  to  be  Inoprtsriw 
upon  the  ground  that,  previooa  to  thegrsaoir 
01  such  ctftificate,  the  Indian  had  coateyia 
to  a  third  person,  and  tbe  deed  to  soch  pcfW* 
had  been  approved  in  the  mode  pre«CTit)rd  M* 
law  previous  to  the  indorsement  of  the  orr-  * 
cate  of  approbation  of  tbe  deed  flnt  eieciite4. 
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preeiflclr  u  thooih  anthorltF  to  do  tlM  Mt  had 
beeo  preTioualj  giyen,  except  where  the  rierhli 
of  third  parties  have  Interyened  between  the  act 
and  the  ratifloattoii,  such  lotenrenlnff  right*  oao* 
not  oa  defeated  hj  the  ratifloatioo,  and  it  !■  not 
material  that  the  grantee  had  in  the  meantime 
died. 

[Na842.] 

Arffti^  and  StOmiUed  April  17, 189M.  Decided 

JTef  16. 189M. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  Dlinois,  to  reView  a  Judinnrat  of 
that  court  affirming  a  judgment  of  the  Superi- 
or Court  of  Cook  countj,  in  that  State,  in 
favor  of  defendants,  A.  Lomax  et  al.,  in  an 
action  of  ejectment  brought  by  Aquflla  H. 
Pickering,  plaintiff,  to  recover  lancf  in  Ck)ok 
county,  which  had  been  originally  granted  by 
the  United  States  to  certain  Indians  under  the 
Treaty  of  Prairie  du  Chien.  Reversed, 
Qm  aamecase  b^ow,  120  RL  888. 

Statement  by  Mr.  Justice  Browm 

This  was  an  action  of  ejectment  brought  by 
Pickering  against  John  A.  Lomaz  and  William 
Kolze  to  recover  two  parcels  of  land  in  Cook 
county,  Rlinois,  which  had  origioaily  been 
granted  by  the  Uoited  States  to  certain  Indians 
under  the  Treaty  of  Prairie  du  Chien  of  July 
29,  1829.  A  jury  was  waived,  the  case  tried 
by  the  court,  and  a  judgment  rendered  in  favor 
oi  the  defendants.  Tne  plaintiff  thereupon 
aaed  out  a  writ  of  error  from  the  Supreme 
Court  of  Illinois,  which  affirmed  the  judgment 
of  the  lower  court 

Upon  the  trial,  in  order  to  establish  his  title, 
tbe  plaintiff  offered  in  evidence  article  4  of  the 
Treaty  of  Prairie  du  Chien,  (7  Stat  at  L.  821,) 
which,  to  far  as  the  same  is  material,  reads  as 
follows: 

**  There  shall  be  granted  by  the  United 
States,  to  each  of  the  rollowing  persons,  (being 
descendants  from  Indians.)  the  followiDg  tracts 
of  land,  viz:  To  Claude  Ikframboise,  one  sec- 
tion of  land  on  the  Riviere  auz  Pleios,  adjoin- 
ing the  line  of  the  purchase  of  1816;  ...  to 
Afexander  Robinson,  for  himself  and  children, 
two  sections  on  the  Kivieve  auz  Plains,  above 
and  adjoining  the  tract  herein  granted  to 
Claode  Laframboise.  .  .  .  Tbe  tracts  of  land 
herein  stipulated  to  be  granted,  shall  never  be 
leued  or  conveyed  by  the  grantees,  or  their 
betra^  to  any  persons  whatever,  witnout  tbe 
permission  of  the  President  of  the  United 
Sutea." 

Plaintiff  then  offered  in  evidence  a  copy  of 
tbe  patent  issued  December  28, 1848,  signed  by 
President  Tyler  under  tbe  provisions  of  the 
above  Treaty,  granting  the  lands,  including 
thoae  in  litigation,  to  AJezander  Robinson  for 
Idmself  and  children.  The  patent  also  con- 
tained the  provision:  "But  never  be  leased  or 
conveyed  by  him,  them,  his  or  their  heirs,  to 
any  person  whatever,  without  the  permission 
of  tbe  President  of  tbe  United  States." 

Tbe  next  instrument  in  plaintiff's  chain  of 
title  was  a  decree  in  a  suit  in  partition  insti- 
tuted February  22, 1847,  in  tbe  Cook  County 
Court  of  Common  Pleas,  between  Alexander 
Robinson  and  his  children,  end  evidence  to 
•how  that  the  lands  in  question  were  set  out  to 
Joseph  Robinson,  one  of  the  children. 


Tbe  following  deeds  were  then  put  in  evi- 
dence: 

Deed  dated  August  8,  1858,  from  Joseph 
Robinson  and  wife  to  John  F.  Horton,  which 
bad  indorsed  upon  it  the  approval  of  the 
President  of  the  United  States,  which  approval 
was  dated  January  21, 1871. 

Deed  from  Leon  Straus,  administrator,  etc., 
of  the  estate  of  John  F.  Horton,  deceased,  to 
Moses  W.  Baer.  dated  October  6, 1868,  and 
made  in  pursuance  of  an  order  of  sale  by  the 
County  Court  of  Cook  county  for  payment  of 
debts. 

Several  intermediate  conveyances  of  the 
premises,  down  to  a  deed  dated  November  10, 
1866,  from  Henry  H.  Djer  and  wife  to  Aquila 
H.  Pickering,  tbe  plaintiff. 

Tbe  defendant  introduced  no  evidence,  but 
at  the  close  of  the  plaintiff's  case  moved  that 
the  plaintiff's  testimonv  be  excluded,  and  the 
case  dismissed,  upon  the  around  that  tbe  deed 
of  August  8.  1858,  from  Joseph  Robinson  and 
wife  to  John  F.  Horton  was  made  in  direct 
violation  of  the  terms  of  the  patent  as  to  ob> 
taining  the  approval  of  the  President  to  the 
conveyance. 

This  motion  was  sustained,  the  court  being 
of  the  opinion  that  Robinson  had  no  authority 
to  coovev  without  obtaining  the  permission  of 
the  President  beforehand;  that  the  sut)sequent 
sanction  obtained  by  persons  claiming  title 
under  Robinson  was  invalid,  and  that  even  if 
such  sanction  would  have  the  effect  of  giving 
force  to  the  deed,  yet,  as  tbe  i^rantee  under  that 
deed  was  dead,  tbe  administrator's  deed  would 
not  carry  any  title  to  the  purchaser  from  the 
administrator,  but  that  if  anv  title  accrued  by 
reason  of  tbe  sanction  of  the  President  it  would 
be  to  the  heirs  of  Horton. 

Thereupon  the  court  rendered  judgment  for 
tbe  defendant,  which  was  affirmed  by  the  Su- 
preme Court  of  Illinois,  (120  III.  298.)  and  the 
plaintiff  sued  out  a  writ  of  error  from  his  court. 

Mesere,  L.  F.  Biiibee  and  WIUlMa  EL 
Fiimeaa»  for  plaintiff  in  error : 

Neither  the  Treaty  of  July  29.  1889,  nor  the 
patent  issued  to  Robinson  under  it,  prescribes 
the  form  in  which  tbe  President  shall  sive  his 
permission,  and  in  such  case  he  can  fl:ive  it  in 
such  form  as  his  discretion  msy  dictate. 

Article  iv.  Treaty  of  July  29.  1829,  7  U.  S. 
Stat,  at  L.  p.  821:  0(Kffreyy.  BeardeUy,  2  Mc- 
Lean, 412 ;  Ashley  v.  EberU,  32  Ind.  56 ; 
ateeple  v.  Downing,  60  Ind.  478;  Murray  v. 
Wooden,  17  Wend.  681;  Jackson  v.  EiU,  6 
Wend.  582. 

The  case  on  which  tbe  Supreme  Court  of 
Rlinois  rested  is  very  different,  as  in  that  case 
the  form  has  been  prescribed  by  law. 

8mith  V.  BUffens,  TJ  U.  8.,  10  Wall.  821 
(19:  988);  Act  of  May  26, 1860,  12  U.  S.  Stat 
at  L.  p.  21. 

Tbe  general  mode  of  procedure  since  a  time 
considerably  prior  to  the  date  of  the  Indian's 
deed  in  the  case  at  bar,  has  been  the  course 
followed  in  this  case.  The  President  has 
aurborized  it  to  be  understood  that  alienations 
may  be  made,  provided  the  deed  is  suboaitted 
to  him  for  approval  or  disapproval  afterwards. 

See  2  Ooa.  Attv.  Gen.  465, 681;  8  Ops.  Atty. 
Gen.  pp.  m,  260,  5ia 

The  death  of  the  grantee  of  the  Indian  is  of 
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scrip  for  tbe  location  of  480  acres  of  land,  as 

erovided  by  that  Act.  That  in  1857  scrip  was 
sued  to  her  for  480  acres,  and  that  before  the 
location  of  said  scrip  the  said  Sophia  Felix  in- 
termarried with  one  David  Garnelle. 

2.  That  on  March  81,  1860,  certain  persons 
unknown,  *'by  certain  wicked  devices  and 
fraudulent  means,"  procured  the  said  Sophia 
with  her  husband,  said  David  Garnelle,  to  ex- 
ecute a  power  of  attorney  in  blank,  also  a  quit- 
claim deed  in  blank,  a  copy  of  each  of  which 
was  attached  to  the  bill.  The  power  of  attor- 
ney omitted  the  name  of  the  attorney,  the 
number  of  the  scrip  and  the  description  of  the 
land,  and  authorized  the  person  whose  name 
was  to  be  inserted  to  sell,  and  convey,  and 
confirm  unto  tbe  purchaser  thereof  the  follow- 
ing described  pieces  or  paicels  of  land,  "to  be 
located  for  us,  and  In  our  name,"  etc.  The 
quit-claim  deed  also  omitted  the  name  of  the 
grantee  and  the  description  of  the  land;  but 
both  instruments  were  otherwise  in  \ef^  form. 

3.  That  the  defendant  Patrick  in  November, 
1861,  procured  from  some  person  unknown 
X)ossession  of  said  scrip,  to  the  amount  of  120 
acres,  and  on  November  21  made  application 
to  the  land  ofilce  at  Omaha  to  locate  such  scrip, 
and  thereupon,  in  the  name  of  said  Sophia 
Felix,  located  the  same  upon  certain  described 
real  estate  in  the  county  of  Douglas  and  Ter- 
ritory of  Nebraska.  (These  lands  are  now  ad- 
mitted to  be  within  the  limits  of  the  city  of 
Omaha.)  That  *'at  the  time  of  said  location, 
the  said  Sophia  Felix  had  never  parted  with 
the  title  to  or  any  interest  in  said  scrip,  and 
was  the  absolute  owueir  thereof  and  sole  bene- 


ficiary therein,  and  these  fiiets  the 
thewson  T.  Patrick  at  that  time  aad  «  al 
times  well  knew,  and  the  saki  loeatka  imvd 
wholly  to  the  benefit  of  tbe  said  Sophk  F^* 
although  she  had  do  knowledse  that  Fmnck 
had  procured  the  ponessioQ  oc  the  Mid  Krip 
or  located  the  same.  That  tbe  aaid  Patrick  "ia 
securing  possession  of  aaid  acrip  procured  tbt 
same  with  the  intent  to  appropnmte  the  wenp 
to  his  own  use  and  defraud  tbe  aiid  8opka 
Felix  out  of  the  same,  and  oot  at  9Xk  iatefOK 
therein,  and  out  of  all  benefits  tberemder^aid 
located  the  same,  designing  it  for  hii  ova  « 
and  benefit,  and  with  the  fraudulent  ia'cat  is 
deprive  the  said  Sophia  FeHz  oot  ol  aD  beae- 
fit  and  interest  therein."  « 

4.  That  in  the  further  piosecntioa  of  kh 
scheme  to  defraud,  Patrick  secured  the  bluk 
power  of  attorney  and  quit-claim  deed,  nd 
shortly  thereafter  caused  the  power  to  be  filial 
out  with  a  description  of  the  acrip,  aod  of  tte 
property  located  with  it.  and  caooed  the  aant 
of  W  illiam  Ruth  to  be  inserted  at  the  astonet 
to  sell  and  convey  tbe  property,  a  demipb  « 
of  which  was  also  inserted;  that  be  also  cvaod 
the  quit-claim  deed  to  be  filled  out  wkh  a  d^ 
scription  of  tbe  property,  and  inserted  hh  ova 
name  as  grantee,  making  the  instnuiieot  pff" 
port  to  be  a  conveyance  hy  Sophia  and  Daiil 
Garnelle  to  himself;  that  on  September?.  l*tt. 
he  caused  the  said  power  of  attorney  aaa  qa^ 
claim  deed  to  be  filed  for  recced  in  the  reond 
er's  ofiice  of  Douglas  county  ;  and  In  fntbs 
ance  of  said  wrongful  designa  caused  tbt  Mifi 
William  Ruth,  named  by  himaelf  atattamri. 
to  execute  and  deliver  to  him  a  deed  U  Uc 


t4rwtee  bdono  to  cestui  qfue  truat;  any  datement  by 
trustee^  or  credit  in  account,  amounts  to  declaration 
of  trust;  profit  gained  by  trustee  by  saJe  of  property 
belongs  to  the  cestui  gtie  trusty  see  note  to  Wonnley 
V.  Wormley,  6:  651. 

As  to  purchase  by  trustee^  voidable  at  election  of 
cestui  que  trusty  within  reasonabUtimeif  dissatisfied; 
mile  lyy  coOutUmdoesnoi  prevent  ceAui  que  trust  from 
asserting  his  title  as  to  purchaser  with  notice;  a  pur- 
chase at  request  of  another  makes  purchaser  a  tnia- 
tee  upon  payment  of  money  advanced  an  the  pur- 
chase;  purchau  by  attorney  on  eoDceution  sole  makes 
him  trustee^  tee  note  to  Wormley  v.  Wormley,  6:  66L 

That  parol  trust  on  conveyance  of  land,  good; 
where  one  takes  ttUe  for  another  at  judidalsate^  hs  is 
trustee^  tee  note  to  Hughes  v.  Bdwarda,  6:  142. 

That  cn§  who  acquires  a  trust  estate^  with  knowt^ 
edge  of  the  trust,  is  subject  to  the  same  duties,  as  to 
the  trust,  as  the  original  trustee;  cestui  que  trust  may 
fcUow  property,  tee  note  to  Uughea  v.  Edwards, 
6:  148.  ^ 

.a«  to  Ifmftotlon  o/ t0ii«  <n  aoutty  eoaet.  see  noC«0  to 
Pratt  V.  OairoU,  t:  Vt;  Thomas  v.  Brookanbrough, 
e:287. 

As  to  eqsMyof  redemfption  harrtd  hyUtne^  tee  note 
to  Thomas  v.  Broekenbrough,  0:  287. 

Statute  of  Limitations  in  cases  of  frond  <n  equity, 
note  to  Steams  r.  Page,  12:  928. 


Lathm,  vihen  o  good  dcfenm. 

Laches  la  not  imputable  to  the  government,  and 
the  debtors  of  the  State  will  not  be  dif  charged,  by 
the  neglect  of  its  officers  to  perform  duties  imposed 
upon  them  by  the  law.  Seymour  v.  VaoSlyck,  8 
Wend.  403;  alTd  sub  nom.  Stone  v.  Seymour,  15 
Wend.  19;  Looney  v.  Hughes,  80  Barb.  805;  aff*d  In 
81  N.  Y.  514. 

The  eriterton  of  what  Is  excuse  for  laobes  In 
prmodeaw  whioh  la  applioahle  to  IndlvldaalB 
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erally,  is  not  to  be  strictly  appUed  totheliiw< 
of  a  municipal  corporation,  to  the  prejodtci  of  ite 
rights  of  the  public  whose  oOoer  he  b.  QrMrt. 
New  York,  4  Robt.  875, 1  Abb.  Pr.  K.  &  201 

Delay  in  commencing  a  suit  to  \ 
ment,  during  a  period  when  the 
being  litigated  in  another  actkm:  held,  aoi  itki 
laches.    Monroe  v.  Delavan.  28  BartKi  ML 

The  objection  of  laches  la  not  teoable  todeAai 
an  equity  cause,  where  there  h 
change  in  defendants  position,  or  ta  ttoi 
matter  of  the  action,  caused  by  phdntlflS  dekr  * 
where  the  plaintilf  had  been  ignofvntof  Uiiir^ 
or,  though  apprehensive  ot  thea.  then  ««hc* 
an  obscurity  in  the  transaction  that  it  wai  diSoM 
to  gain  the  facts  upon  whioh  to  mstmatitttifr 
tion.  Blennerhassett  v.  Day,  2  Bah  *  a  lOk  Sw^ 
ray  v.  Palmer,  2  Sch.  ft  Lef .  487;  Flatt  r.  PMt 
68N.  Y.e48,  airg2Thomp.*C.25^ 

Mere  delay  in  bringing  an  aettoo  to  artsMit 
judgment  and  sale  in  foreeloema.  not 
the  time  Umited  by  the  statute,  aod 
ant  ia  not  prejudiced,  will  not  bar  rsUaL 
ray  v.  MoMurray,  88  N.  Y.  Vn, 

Where  elroumatanoes  indicate  fnl 
factt  in  regard  to  a  dalm  against  a  1 
been  advised  of  the  same  l»y  the 
similar  claims  of  other  partlea,  which  haft  I 
subject  of  litigation^  thedootrtneof  lada 
quiescence   cannot  be   invoked   aa  a 
Boardman  V.  Lake  Shore  4  M.  8.  B.  Ox  81 K.  T.  ff 

A  party  who  has  enjoined  otheca  f^eaii 
not  object  that  their  delay  to  siie  whfla 
is  laches.    Metropolitan  Blev.  B.  Oo.  v. 
B.  Oo.  14  Abb.  N.  a  lOB,  212. 

One  injured  l»y  a  nuiaanoe  wflt  net  ha  < 
have  aoquiesoed  therein  liy  reaeoa 
obtain  an  injimotloo  hefOea  the  atsehni 
thingohdmedtoheaaateaeak   tohaMof***^ 
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popoty,  bj  Tirtueof  his  pretended  authority, 
sd  caiiaed  the  same  to  be  filed  for  record. 
5.  That  at  and  before  the  location  of  such 
Tip,  defendant  Patrick  was  in  possession  of 
te  premises,  and  had  attemptcMl  to  acquire 
tie  to  the  same  by  pre-emption,  but  in  that 
iijpect  was  unsuccessful,  and  that  said  scrip 
as  procured  and  located  by  him  for  his  own 
*oefit.  and  to  acquire  a  title  which  he  could 
9t  acquire  under  the  pre-emption  acts, 
fi.  That  in  furtherance  of  said  scheme,  the 
lid  Patrick  procured  the  enactment  of  an  Act 
f  Congress,  approved  February  2,  18B9,  con- 
rmiog  the  title  to  the  land  in  question  to  the 
irties  holding  by  deed  from  the  patentee. 
7.  That  the  said  Patrick  never  informed  the 
lid  Sophia  or  her  husband,  or  any  one  related 
»ber  by  blood,  *'that  he  had  procured  and 
icated  said  scrip,  or  that  he  had  procured  said 
limk  instruments  and  filled  them  out,  or  had 
lused  a  deed  to  be  executed  conveying  to 
itnself  the  real  estate  hereinbefore  described, 
r  that  he  claimed  any  ownership  therein;  but, 
D  the  contrary,  fraudulently  concealed  the 
une  and  exercised  every  precaution  to  prevent 
lid  proceedings  coming  to  the  knowledge  of 
lid  parties;"  that,  recognizing  the  frailty  of 
is  title,  he  endeavored  for  several  years  to  se- 
ore  the  execution  of  a  deed  by  the  said  Sophia 
Dd  her  husband  without  letting  them  know 
le  character  of  the  instrument  whereby  they 
rould  convey  to  him  in  fee  the  said  property 
nd  to  that  end  procured  his  father  to  write  a 
itier,  a  copy  of  which  was  made  an  exhibit; 
hat  all  the  acts  hererofore  stated  were  in  the 
xecution  of  an  unlawful  scheme  to  wrong  and 


defraud  said  Sophia  out  of  said  scrip  and  prop> 
erty;  that  the  instruments  executed  as  afore- 
said by  her  and  her  husband  were  not  intended 
by  them  to  be  used  for  the  purpose  of  convey- 
ing the  said  property  to  any  person  whatsoever, 
or  to  authorize  such  conveyance  by  any  other 
person,  and  no  consideration  was  received  bv 
either  of  them  for  the  scrip;  but  that  Patrick 
has  claimed  and  still  claims  and  asserts  owner- 
ship in  the  prvjmses  ever  since  the  location  of 
said  scrip. 

8.  That  a  large  part  of  said  land  has  been 
platted  and  recorded,  divided  into  lots,  and 
sold  by  warranty  deed  to  others,  who  are  made 
defendants  as  purchasers  from  him  of  particu- 
lar descriptions  given  in  the  bill. 

9.  That  these  grantees  had  notice  of  infirmi- 
ties, if  not  actufu  teud,  attaching  to  the  title 
of  Patrick,  since  among  other  things  the  power 
of  attorney  and  deed  are  dated  nearly  two  years 
prior  to  the  scrip  location;  that  on  July  3, 1863, 
the  United  States  issued  to  the  said  Sophia 
Felix  its  patent  for  the  premises,  which  was 
filed  for  record  on  July  25,  1863. 

10.  That  the  said  Sophia  Gamelle  died  De- 
cember, 1865,  and  during  her  lifetime  had  no 
knowledge  that  Patrick  had  secured  and  located 
said  scrip;  had  no  knowledge  that  the  power 
of  attorney  and  quit-claim  deed  had  been  filled 
out  or  used  in  any  manner,  or  placed  on  record; 
and  had  no  knowledge  as  to  the  disposition 
made  of  such  scrip,  or  of  the  acts  of  the  said 
Patrick;  that  the  plaintiffs,  who  are  the  heirs 
at  law  of  the  said  Sophia  Felix,  had  no  knowl- 
edge whatever  of  the  facts  set  forth  until  1887, 
when,  under  a  certain  Treaty  with  the  Sioux 


vted  road  oonstruoted  in  front  of  plaintiff  *b  prem- 
ies. (Distinguishing  case  of  Fremont  Ferry  4  B. 
)o.  y.  Bodge  Ooantr  Comrs.  6  Neb.  18):  Garter  v. 
Cew  York  filev. B.  Oo.  UN.  Y.  &  B.  8S0. 

OrdiDarflr  great  d^y  in  the  enforoement  of  a 
odgment  by  execution  against  the  person  will 
unooot  to  laohee  which  will  discharge  a  surety 
ipon  the  undertakiiig  to  secure  release  from  ar- 
«t  Tolee  V.  Adee,  91  N.  Y.  671:  Craig  v.  Farkis, 
0  N.  Y.  181;  Northern  Ins.  Co.  v.  Wnght,  75  N.  Y. 
^  MoHarray  v.  Noyes,  78  N.  Y.  623. 

But  where  such  delay  results  from  the  request 
md  BoUcitatioo  of  the  surety  it  will  not  relieve  the 
atter  from  liability.  Tolet  v.  Adee,  91  N.  Y. 
•6-672;  Oarr  v.  Sterlmg,  114  N.  Y.  668. 

The  fact  that  all  the  heirs  of  a  deceased  plaintiff, 
D  an  action  to  compel  speciflc  performance  by  the 
vendor  of  a  contract  for  the  sale  of  land,  are 
nfants,  is  not  a  legal  excuse  for  a  faflure  on  their 
part  to  perform  the  contract  of  their  ancestor,  and 
^  laches  which  would  have  barred  the  action  had 
tie  survived,  will  bar  its  prosecution  by  them. 
BavoDs  V.  Patterson,  48  N.  Y.  218:  Hayes  v.  Nouise, 
IMN.Y.696. 

^here  a  legal  right  is  involved,  and  upon 
KTOunds  of  equity  jurisdiction  the  courts  have  been 
called  upon  to  sustain  it,  the  mere  laches  of  the 
party  seeking  redress,  unaccompanied  by  circum- 
stances amounting  to  an  estoppel,  constitutes  no 
^fense,  Galway  v.  Metropolitan  Elev.B.  Co.  18  L. 
B.A.ra8,128N.Y.182,  afTg  86  N.  Y.  a  B.  828. 

'^  doctrine  of  laches,  held  inapplicable  in  an 
BctioQ  to  enjoin  the  infringement  of  a  trade  mark 
vbere  it  did  not  appear  that  plaintiff  knew  of  de- 
(^i^4aat*8  infringements  and  acquiesced  in  them. 
Munro  v.  Tousey,  86  N.  Y.  &  B.  6S0:  New  York 
Rubber  Ca  v.  Kothery,  9  Cent.  Rep.  887, 107  N.  Y. 

A  tenant  in  common  having  purchased  the  prop- 


erty  at  a  foreclosure  sale.  Held,  that  his  co-tenant 
was  not  barred  from  asserting  his  rights  therein  by 
a  delay  of  26  years  during  which  he  was  ignorant 
of  the  sale,  and  was  in  actual  possession  of  a  part 
of  the  promises.   Collins  v.  Collins.  86  Nr  Y.  8.  R.  501. 

The  rule  governing  courts  of  equity  ..'  denying 
relief  on  the  ground  of  laches,  stated.  Calhoun  v. 
Millard, 8 L.R.  A. 248, 121  N.  Y.OO. 

When  Judgment  creditors  cannot  set  aside  an  un- 
recorded conveyance  by  their  debtor  on  account 
of  their  laches,  determined.  Trenton  Bkg.  Co.  v. 
Duncan,  86  N.  Y.  22L 

Courts  of  equity  uniformly  refuse  relief  to  those 
who  unreasonably  delay  to  invoke  their  aid.  Par- 
ker V.  Dacres,  180  U.  8.  48, 82  L.  ed.  848. 

To  constitute  laches  to  bar  a  suit  there  must  have 
been  knowledge,  actual  or  imputable,  of  the  facts 
which  should  have  prompted  action,  or,  if  there 
was  ignorance,  it  must  have  been  without  just  ex- 
cuse.   Bailsman  v.  Kelley,  88  Minn.  107. 

As  re8f>ect8  mere  equitable  demands,  length  of 
time  cannot  be  set  up  as  an  absolute  bar.  It  op- 
erates as  a  bar,  not  ex  jure  but  as  a  fact  showing 
acquiescence  and  furnishing  evidence  that  the 
claim  has  been  adjusted.   Fore  v.  Foster,  86  Va.  104. 

For  an  owner  of  land,  knowing  that  his  title  ap- 
pears of  record  to  have  been  devested,  to  remain 
quiescent  many  years,  until  the  equities  of  bona 
tide  purchasers  of  the  record  title  have  intervened, 
is  laches  which  a  court  of  equity  will  regard. 
Busmaan  v.  Kelley,  88  Minn.  197. 

A  court  of  equity  may,  on  its  own  motion,  deny 
relief  on  account  of  gross  laches  disclosed  by  the 
bill  itself.    Coon  v.  Seymour,  71  Wis  840. 

A  suit  barred  at  law  is  barred  in  equity.  Swit- 
ser  V.  Roffsinger,  82  Va.  518;  Butler  v.  Johnson, 
m  N.  Y.  804. 

And  so  is  a  judgment.  McCarty  v.  Ball,  82  Va. 
872. 
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8upB£ifS  CouBT  or  THB  Uhitbd  Sta' 


iDdiaDS,  thej  became  citizens  of  the  United 
States;  and  that  prior  to  this  time  they  had 
maintained  Ibeir  tribal  relations  with  the  Biooz 
Ittdians,  acd  were»  by  acts  of  Congress,  in- 
hibited and  barred  from  instituting  any  action 
in  any  of  the  courts,  Federal  or  state,  in  the 
United  States,  were  denied  access  to  the  said 
courts,  and  had  no  legal  standing  therein  as  a 
party. 

11.  That  Patrick  and  those  claiming  imder 
him  ought  not  to  be  permitted  to  bold  such 
real  estate,  but  should  surrender  the  same  to 
the  plaintiffs,  in  view  of  the  fact  that  said  scrip, 
under  the  Treaty  of  Prairie  du  Chien,  and  the 
Act  of  Congress  of  July  17, 1854,  could  not  be 
sold,  assigned,  or  transferred  directly  or  indi- 
rectly; that  Patrick  received  said  scrip  in  trust 
for  said  Sophia,  and  located  the  same  in  trust ' 


for  her,  and  holds  pomernktm  oCfbe 
trustee  for  her  and  her  befrs,  mad  ought  aot  n 
be  allowed  to  assume  any  tdTcne  tfJTliM  « 
the  plaintiffs;  that  he  oojnit  alR>  ■rrnyii  la 
the  rents,  issues,  and  profits  of  mid  kad  far  i| 
the  time  he  has  had  posaenSoa  IlkereoC,  dc 
prayer,  that  he  be  declared  a  tmaiee;  that  Chi 


power  of  attorney  and  quit-<daim  deed  be  4a 
clared  fraudulent  and  void,  and  m  ciovd  vpoi 
plaintiffs'  tiUe,  and  be  canceled:  tbat  ihe  Ad 
of  Congress  confirming  Patrick's  title  to  tta 
lands  be  declared  unoonstitutkHisl  aad  vori^ 
that  the  defendants  surrender  pnescwioB  ai  t^ 
hind  to  the  plaintiffs;  and  that  tbe  said  Fatrkl 
account  for  the  rents  and  profits  etc 

There  were  three  separate  demnrren  fied  uj 
this  bill  by  Patrick  and  several  ot  tbe  atl^ 
defendants,  principally  upon   the 


ci 


Where  the  remedj'  soug^ht  in  equity  is  a  mere  In- 
cident to  the  main  obligation  owing  by  the  defend- 
ant, which  is  wholly  a  legal  one,  the  legal  limita- 
tion applies,  t)ecau8e  the  cause  of  action  is  8ut>- 
stantiaily  alegalone.  Diefentbaler  v.  New  York, 
Ul  N.  Y.  831. 

Where  an  action  at  law  to  recover  the  value  of 
personal  property  wrongfully  converted  is  barred 
within  five  years,  a  proceeding  in  equity  Xjeaed  on 
similar  grounds  should  be  held  barred,  by  anal- 
ogy, within  the  same  period.  Metropolitan  Nat. 
Bank  v.  St.  Louis  Dispatcb  Co.  86  Fed.  Rep.  722. 

Minn.  Oeu.  8tat.  1878,  chap.  66,  title  2.  fi  6,  limit- 
iiHf  the  time  of  actions  for  relief  for  fraud,  em- 
braces both  legal  and  equitable  actions.  Uum- 
pbrey  v.  Carpenter,  88  Minn.  115. 

Where  there  is  nothing  exceptional  in  the  case, 
a  court  of  admiralty  will  deny  relief  in  a  case 
which  would  be  l>arred  at  law  by  the  Statute  of 
Limitations.    Southard  v.  Brady,  86  Fed  Rep.  660. 

Laches  is  an  equitable  defense:  and  there  is  no 
ariiflcial,  fixed,  or  determinate  rule  on  the  subject, 
but  each  case  as  it  arises  must  be  decided  by  its 
own  particular  circumstances.  Kline  v.  Vogel,  • 
West.  Rep.  647, 00  Mo.  230. 

Equity  does  not  favor  laches.  Smith  v.  Cokor, 
74Ga.890. 

In  equity  the  question  of  laches  In  each  ease 
must  be  determined  on  its  own  facts.  Robertson 
V.  Mowell,  6  Cent.  Rep.  683, 66  Md.  680. 

No  lapse  of  time  or  delay  in  lulnging  suit  wHl  be 
a  bar  to  the  remedy  in  equity  to  set  aside  fraudu- 
lent decree,  provided  tbe  injured  party  was  igno- 
rant of  the  fraud.  But  in  such  case  tbe  dcUay  must 
have  been  negligent    Sedlak  v.  Sedlak,  14  Or.  640. 

As  a  general  rule,  laches  will  not  be  imputed  to 
an  infant;  and  where  several  children,  seeking  to 
set  aside  a  purchase  of  lands  by  an  administrator 
at  bis  own  sale,  file  their  bill  within  two  years 
after  tbe  eldest  has  attained  his  majority,  their 
election  is  seasonably  expressed.  McMillan  v. 
Bushing,  80  Ala.  402. 

When  a  mortgagee  t)ecomes  the  purchaser  at  liis 
own  sale  under  a  power  in  tbe  mortgage,  a  biU  to 
set  aside  tbe  sale  and  for  a  redemption  and  account 
Hied  nine  years  and  ten  Inonths  after  the  sale, 
comes  too  late;  and  an  alleged  offer  to  account  by 
the  mortgagee,  made  two  years  after  the  sale,  if  it 
can  have  the  effect  to  keep  the  mortgage  account 
open,  does  not  obviate  the  lapse  of  time.  San- 
ders V.  Askew,  70  Ala.  488. 

Laches  is  a  good  bar  to  tbe  enforcement  of  a 
stale  demand.  Burgess  v.  St.  Louis  County  R.  Co. 
00  Mo.  486;  Bates  v.  OiUett,  182  IlL  287:  Sanches  v. 
Dow,  28  Fla.  446;  Jencks  v.  Quldnlck  Co.  183  U.S. 
457  (84d»0>. 

Laches  cannot  be  Imputed  to  plaintiffs  in  the  ab- 
sence of  all  knowledge  of  the  facts  of  which  it  pre- 
dicated.  Tunstaii  V.  Withera,  86  Va.  80ES. 
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Where  property  is  of  fluctoatinv  valoewaDA  wm 
on  it  requiring  courage  and  eueigj  and  tke  n- 
penditure  of  money  is  going'  on,  ooe  who  svete  :j 
assert  ownership  in  it  must  do  so  proaxpcir.  ar  ^ 
share  the  hafards  as  well  as  tbe  pmAts  of  thrr:- 
terprise.  Johnston  v.  Standard  Mm.  Co.  9  Tr<. 
Rep.  804. 

The  equitable  principle  of  rcfuetoc  re£ef  mp-  l 
stale  claims  nuiy  apply  to  a  prooeedf dc  *■  ^'J  ' ' 
against  directors  of  a  national  bank,  uwlcr  I .  * 
Rev.  Stat.  I  6239,  although  there  is  no  stctutirT 
provision  which  would  apply  to  an  actKiaas  a« 
in  such  a  case.    Welles  v.  Graves.  41  FM.  Mcp  Cr. 

Where  the  object  of  the  suit  Is  So  do  wtetoM*.! 
be  done  at  law— namely,  recover  pasi^ih-fw  of  i^. 
estate,  and  the  plaintiff  Is  guittj  -*i  tke  taci'v 
which  a  court  of  equity  regmrdseqoivaleDt  tr>  <t« 
Statute  of  Limitations,  such  onezplaliMd  detaj  » 
a  bar  to  tbe  suit.  Norris  v.  Bagstn.  Ui  17.  &  M 
C84:42i). 

Tbe  doctrine  of  stale  demands  appUes  «vm 
though  a  trust  be  involved.  BaDchas  v.  Bc«.  a 
Fla.  445w 

Cases  of  trust  constitute  an  axecrtitoB  So  Ar 
rule  as  to  laches  only  so  long  •■  tba  ralalloB  od*- 
Unues.   dark  v.  Clougb«  66  N.  H.  4lL 

Where  property  held  tn  trust  for  oos  ftar  Hi 
with  remainder  to  others  Is  soM  fa  a  pwneedt 
to  which  tbe  trustee  and  tbe  Ufa  teviant  sr  »» 
ties,  tbe  remaindermen  have  no  rlgbt  to 
objection  nnta  tbe  death  of  tka  UAi 
Hence,  their  failure  to  object 
not  delMur  them  from  relief  on  tka  srooDd  of  i 
Covar  V.  Osutelon,  25  S.  C  86^ 

Tbe  defense  of  stale  claim  Is  not  aTaasbIs  to|v> 
sons  in  possession  of  land  wUbout  tttlSk  Bikv  «. 
McFsriand,  77  Tex.  20L 

In  a  case  of  fraud  upon  ttie  part  of  sa 
istrator,  in  which  each  of  tbe 
pated,  a  court  of  equity  should  be  slow  la 
relief  upon  tbe  mere  ground  of  laohse  te 
suit.    Bryan  V.  Kalea,  184  U.  S.  niw  ttfll 

One  who  fails  to  assart  ownanhlp  la 
property  for  more  than  live  ft 
great  value  of  tbe  property  has  baao  fatty 
strated,  is  guilty  of  snob  la^ica  as  wfll 
from  asserting  such  ownership,  JiibiMSnav.! 
ard  MIn.  Co.  80  Fed.  Rep.  864. 

A  party  is  entitled  to  bring  bis  soft  la 
any  time  within  the  Statute  of  UmttadoaiL  ««i^ 
In  oases  where  there  has  been  delay  ori 
amounting  to  a  reoognttloQ  of  the 
adverse  party.     Steveos  v.  Unkm 
Hun,  486. 

The  dootrtne  of  laohes  is  I 
public  polloy«  whioh  requires  for  the 
dety  the  dlsoooragemeot  of  i 
aU  V.  OssOear,  117  U.  &  HO  mom. 
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rant  of  equity  and  lacbea.  Upon  beariDg  in 
the  oourt  below  the  bill  was  dismissed,  (86  Fed. 
Rq>.  457)  and  tbe  plaintifb  appealed  to  tbis 
soort 

Mr.  'WwBu  D.  Shlpman*  J«  C.  Cowin  and 

h  H,  Parsons,  for  appellants: 
A  grant  to  be  ralid  must  be  to  a  corporation 

9r  some  person  certain  named,  who  can  take 

by  force  of  the  grant,  and  who  can  hold  either 

lo  bis  own  right  or  as  trustee. 
8  Washburn,  Real  Prop.  (5th  ed.)  26,  et  teg; 

i  Kent,  Com.  (18th  ed.)  460;  TiUoUon  ▼.  Ken- 

ntd^,  6  Ala.  40T;  Bam»  ▼.  Lynde,  6  Allen, 

805. 
Ko  estate  in  real  property  can  be  bargained, 

•old,  or  released  before  it  is  acquired  "by  the 

grantor. 
AUm,  t.  Whitrow,  110  U.  8.  119,  129  (28:90, 

94). 
Patrick  was  from  the  time  he  assumed  the 

control  of  the  scrip  down  to  the  |)re8ent  time, 

tod  still  ia,  the  trustee  of  the  rightful  own- 
ers. 
Tiffany  &  Bullard,  Trusts  and  Trustees,  14, 

15  (ed.  of  1862);  Perry,  TrusU  (8d  ed.)  §  26; 

Mamie  t.  Watts,  10  U.  8.  6  Crancb.  148  (8:181): 

Meader  t.  Ifarton,  78  D.    8.  11    Wall.  442 

<20:184);    Widdicombe  y.   Ohilders.  124  U.  8. 

400  (31:427). 
The  patent  vested  him  with  the  legal  title, 

bat  it  did  not  determine  tbe  equitable  relations 

between  him  and  third  persons. 
Tcwjuend  v.  Oreelfjf,  72  U.  8.  5  WalL  826 

(18:547);  SUwr  ▼.  Ladd,  74  U.  8.  7  Wall.  219 

(19:188);  Johnstm  ▼.  Tawslsp,  80  U.  8.  18  Wall. 

72  (10:485);  Carpentier  y.  Montgomery,  80  U. 

8. 18  WalL  480  (20:698);  Bhepley  v.  Cowan,  91 
U.  8. 830  (28:424)  Moore  ▼.  BMine,  96  U.  8.  580 
(24:848):  Wirth  ▼.  Branson,    98   U.  8.  118 

(25:86);  Marques   ▼.  Frisbie,  101  U.  a   478 

(25:800). 

Where  fraud  it  imputed  and  proved,  length 
of  time  ought  doc  to  exclude  reUef. 

Miehaud  Y.  Oirod,  45  U.  8.  4  How.  508 
(11:1076):  AUorev.  JetseU,  94 U.  8.  506(24:260)r 
OrUwold  w.  Batard,  141  U.  8.  260,  288  (85: 
^>  690);  Bryan  ▼.  Kales,  184  U.  8.  126, 185 
(33:829, 888):  Charter  ▼.  Trefoelyan,  11  Clark 
^  F.  714;  Carpenter  ▼.  Cincinnati  A  W.  Co- 
M/  Cb.  86  Ohio  8t.  807;  Ciiwr  ▼.  PiaU,  44  U. 
8. 8  How.  411  (tl.*657);  Reynolds  ▼.  Sumner,  1 
L.  R.  A.  827,  126  m.  58:  MeOinn  ▼.  Tobey, 
«  Mich.  252. 

An  instrument  which  passes  into  the  posses- 
iloD  of  the  grantee,  without  such  intention  on 
the  part  of  grantor  is  wholly  inoperative  and 
t  porchaser  from  the  former  acquires  in  law 
no  title  to  the  property  which  it  purports  to 

fwisr  ▼.  Beekteorth,  80  Wis.  55;  Krerte  ▼. 
^ffne$,  4  Wis.  856,  6  Wis.  458;  Henry  ▼.  Car- 
•JJ,  96  Ind.  412;  Van  Amringe  ▼.  Morton,  4 
Whart.  882;  FiUgsrald  ▼.  Qoff,  99  Ind.  28; 
^^  V.  ValenUne,  79  El.  548. 

A  deed  delivered  without  the  consent  of  the 
pvitor  is  of  no  more  effect  to  pass  title  than  if 
it  were  a  forgery. 

Uewryy,CaTson,V^'bi^,412\nadtoeikv,  Bad- 
f^.  22  m.  884:  8Uman  ▼.  Milmo  Nat,  Bank, 
^  Tex.  518;  Stone  v.  French,  87  Kan.  145; 
^  ▼.  iVy.  109  HI.  466. 
Hi  U.  8. 


Registry  of  a  deed  is  not  constructive  notice 
to  the  true  owner. 

Flint,  Trusto  &  Trustees,  g  118;  Bates  v. 
Norerois,  14  Pick,  224;  Crockett  v.  Maguire, 
10  Mo.  84;  BtuytesaM  ▼.  BaU,  2  Barb.  Ch. 
151,  5  L.  ed.  592. 

I  now  proceed  to  consider  the  condition  of 
these  appellants  and  their  sister,  the  original 
owner  and  patentee  of  the  land  in  question,  as 
tribal  Indians,  and  their  exemption  from  tbe 
effect  of  lapse  of  time  before  bringing  their 
suit. 

The  utterances  of  the  courts,  both  state  and 
national,  have  uniformly  recoenized  the  dis- 
abilities of  these  i)eop]e,  and  their  exemption 
from  the  legal  rules  and  responsibilities  which 
govern  and  affect  the  dominant  race. 

CJ^erokee  Nation  v.  Georgia,  80  U.S.  5  Pet.  17 
(8:81);  Fellowev.  Blacksmith,  60  U.  8.  19  How. 
866  (15:6S4);  Eaneas  Indians,  72  U.  S.  5  Wall. 
787  (18:667);  New  York  Indians,  72  D.  8.  5 
Wall.  761  (18:708);  Ex  parte  Crow  Dog,  109  U. 
8  568  (27:1084);  Elk  v.  WiUins,  112  U.  8.  Ill 
(28:649);  United  states  v.  Kagama,  118  U.  8. 
883(80:231);  Ch^^ctaw  Nation  y.  United  Slates, 
119  U.  S.  1  (30:806). 

These  Indian  tribes  are  the  wards  of  the  na- 
tion. 

United  States  v.  Kagama,  118  U.  8.  389 
V80:167);  RolUns  v.  Eastern  Band  of  Cherokee 
Indians.  87  N.  C.  246. 

Neither  8ophia  Felix,  nor  these  appellants, 
could,  from  the  issuing  of  tbis  scrip  to  her 
down  to  the  vear  1887,  when  this  suit  was 
brought,  have  Instituted  any  suit  in  tbe  courts 
of  tbe  United  States  for  the  purpose  of  bavmg 
these  fraudulent  transactions  of  Patrick  set 
aside,  even  had  they  known  what  be  had 
done. 

Karrahoo  v.  Adams,  1  DHL  847;  McKay  v. 
Campbell,  2  Sawy.  118,  185. 

Mr,  Jno.  L.  Webster*  for  appellees. 

The  claim  is  antiquated.  To  now  allow  it 
would  work  hardship  and  injustice  to  others. 
A  court  of  equity  shduld  not  entertain  it 

Badger  v.  Badger,  69  U.  8.  2  Wall.  94 
(17:888);  Oodden  v.  Eimmell,  99  U.  8.  201 
(25:481);  HapwardY.  Eliot  Nat,  Bank,  96  U. 
8.  611  (24:855):  Bicltards  ▼.  Maekatl,  124  U.  8. 
188  (81:396):  MackaU  ▼.  Casitear,  187  U.  & 
556  (84:776). 

Complainants  Indians  living  in  another  8tate 
avails  them  nothing. 

Broderiekfs  Witt,  88  U.  8.  21  Wall.  519 
(22:605). 

Means  of  knowledce  for  25  years  must  de- 
feat complainant's  right  of  action,  as  it  was,  in 
law  and  equity,  the  same  as  actual  knowledge. 

Badner  v.  Badger,  69  U.  8.  2  Wall.  87 
(17:886);  Wood  v.  Carpenter,  101  U.  8.  140 
(25:808);  Graham  v.  Boston,  H.  A  E.  R,  Co. 
118  U.S.  167(80:200). 

The  complainants  must  have  used  diligence 
to  discover  the  fraud  complained  of  and  the 
bill  must  disclose  such  diligence. 

McQuiddy  v.  Ware,  87  U.  8.  20  Wall.  19 
(22:312). 

The  bill  must  allege  what  fraudulent  means 
the  defendant  restorted  to  to  keep  the  cum- 
plainants  in  ignorance.  A  mere  charge  of 
fraud  is  insufficient. 

LansdaU  ▼.  Smith,  106  U.  8.  801  (27:219); 
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Wood  ▼.  Carpenter,  101  U.  8.  140  (25:808); 
Stearm  y.  Page,  48  (J.  8.  7  How.  819  (12:928); 
Beauhien  ▼.  Beaubien,  64  U.  S.  28  How.  190 
(16:484);  Carr  y.  Hilton,  1  Curt.  280;  Kennedy 
V.  Qreen,  8  MyL  &  K.  722;  Buekner  v.  Cal- 
eofe,  28  Miss.  482;  Boyd  v.  Boyd,  27  Ind.  429; 
TT^nn^  ▼.  Oomelieon,  52  led.  312;  Wollen$ak 
V.  iZeiAer,  115  U.  8.  101  (29:851);  Marsh  ▼. 
Whitmore,  88  U.  8. 21  Wall  178(22:482);  Ood- 
den  y.  KimmeU,  99  U.  8.  201  (25:  431);  Rich- 
ards Y.  Maeka  I,  124  U.  S.  183  (31:396). 

Tbe  fact  the  complainaDts  were  members  of 
an  Indian  tribe  cannot  ayail  tbem  in  this  ac- 
tion. 

United  States  y.  Rhodes,  7  Am.  L.  Reg.  N. 
6.  237;  E/k  v.  Wilkius,  112  U.  8.  94  (28:643); 
2)r«i  iS^tt  Case,  60  U.  8.  19  How.  404  (15:700); 
Ex  parte  Kenyan,  5  Dill.  890;  United  States  y. 
Orook,  5  Dill.  454. 

No  con<itructiye  or  implied  trust  unless  there 
existed  some  fiduciary  relation  between  the 
parties. 

1  Perry,  Trusts.  lH,  Hawthorne  v.  Brown,  8 
Sneed,  463;  Tay!or  v.  Plumer,  8  Maule  &  8. 
574;  Ensley  y.  Ba'entine,  4  Humph.  283; 
Doyle  V.  Murphy,  22  IlL  502;  SteeU  y.  a/arifc, 
77  Dl.  471;  Weer  y.  Ganrf,  88  DL  490;  Went- 
worth  V.  Wentworth,  2  Minn.  277;  Qarvey  y. 
•/arow,  46  N.  Y.  810;  Z>Mron  y.  Caldwell,  15 
Ohio  8t.  412 ;  Campbell  y.  I>raA:0.  30  N.  C. 
94. 

Lapse  of  time  applies  to  constiuctiye  trusts. 

Speidel  y.  HmrvH,  120  U.  8.  386  (80:719); 
Elmend&rf  y.  Tay^,  25  U.  8.  10  Wheat  175 
(4:294). 

This  court  will  not  permit  an  Inquiry  Into  a 
proposition  which  charged  an  Act  of  the  Con- 
gress of  United  States  to  be  fraudulent 

Ex  parte  MeCardle,U  U.  S.  7  Wall.  514 
a9:265);  United  States  y.  Des  Moines  Na9,  db 
A  6^.  142  U.  8.  544  (35:1109). 

Mr.  Justice  Brown  deliyered  the  opinion 
[325]    of  the  court: 

There  are  really  but  two  questions  inyoWed 
in  this  case:  (1)  whether  Patrick  located  this 
scrip  and  took  these  lands  under  the  blank 
power  of  attorney  and  deed,  as  trustee  for  8o- 
phia  Felix;  and  (2)  whether  the  plaintifits  are 
estopped  by  their  own  laches  and  those  of 
8ophia  Felix  from  insisting  that  Patrick  shall 
be  decreed  to  hold  the  lands  for  their  benefit. 

The  facts  of  the  case,  briefly  stated,  are  as 
follows:  8ophia  Felix,  a  half-breed  Indian, 
was  entitle<l  under  an  Act  of  Congress  of  July 
17,  1854,  (10  Stat,  at  L.  804)  to  certain  scrip 
which  might  be  located  upon  anj  unoccupied 
land  subject  to  preemption  or  pnyate  sale,  but 
it  was  expressly  proyided  in  the  Act  that  no 
transfer  or  conyeyance  of  such  scrip  should  be 
yalid.  In  pursuance  to  this  Act,  scrip  was  is 
sued  to  her  in  1857,  to  the  amount  of  480  acres. 
The  scrip  itself  not  being  assignable,  some  per- 
son (who  it  was  does  not  appear)  obtained  pos- 
sion  of  such  scrip  to  the  amount  of  120  acres 
from  the  said  Sophia  and  her  husband,  (she 
having  in  the  meantime  married)  and  also  pro- 
cured from  them  a  power  of  attorney  andquit^ 
claim  deed,  bearing  date  March  81,  1860,  and 
executed  in  blank.  Nearly  two  years  thereaf- 
ter, and  in  November,  1861,  these  were  turned 
over  (by  whom  it  does  not  appear)  to  Patrick, 
who  located  the  scrip  upon  the  lands  in  ques- 
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tion,  of  which  he  bad  already  been  la 
sion  for  some  time,  and  to  which  be  ' 
deayored,  though  unsucoeasfully,  to 
title  by  pre-emption,  causMl  the  naae  at 
liam  Kuth  to  be  inserted  at  attorney  ia  tbe 
power,  and  his  own  name  as  grantee  ia  the 
quit-claim  deed,  after  filling  in  £e  deecriptiao 
of  this  property;  and  on  July  25, 1863»  procBicd 
from  Ruth  under  bis  power  of  attorney  a  war 
ranty  deed  to  himself  of  tbe  same  propaif 
The  description  of  the  land  in  tbe  quit-dan 
deed  seems  to  have  been  defective,  md  in  tb? 
meantime,  viz,  July  8, 1863,  a  patent  bad  a- 
sued  to  8ophia  Felix.  Patrick  has  beea  m 
possession  of  these  lands  ever  sinoe.  A  larfv 
part  of  the  tract  has  been  platted  and  reoanM 
as  an  addition  to  the  city  of  Omaha,  and  is  di- 
vided into  blocks  and  lots,  interaecied  fa? 
streets,  and  a  large  part  of  tbe  lands  have  bera 
sold  to  piircbasers,  whose  only  Dotioe  of  the- 
infirmity  in  their  title  appears  to  haye  l»eea  tbf 
fact  that  the  power  of  attorney  and  quit 
deed  were  dated  nearly  two  years  prior  \ 
scrip  location. 

1.  The  device  of  a  blank  power  ot 
and  quit-claim  deed  was  doubUcM  resorted  lb 
for  the  purpose  of  evading  tbe  proyiaion  of  th» 
Act  of  Congress  that  no  transfer  or  convcyautt 
of  the  scrip  issued  under  such  Act  sboald  ht 
valid .    This  rendered  it  oeoessaiy  that  xhe  sca^ 
should  be  located  in  tbe  name  aad  for  the  hcs 
efit  of  the  person  to  whom  It  was  lasoed,  bat 
from  the  moment  tbe  scrip  was  located  aad  thv 
title  in  tbe  land  yested  in  Sophia  F^fix.  it  bc^ 
came  snbiect  to  her  disposition  precisely  as  aay 
other  hind  would  be.    In  order,  tberefore,  for 
tbe  purchaser  of  this  scrip  from  Sophia  Hix 
to  make  tbe  same  available,  it  heramr  aeeans 
rr  to  secure  a  power  of  attorney  or  a  deed  of 
the  land,  and  as  tbe  scrip  had  aoC  tlKSB  bass 
located,  and  the  person  who  should  locale  k 
was  unknown,  tbe  name  of  the  graatee  aad  At 
description  of  tbe  land  most  ^aereasaHiy  be  kft 
blank.    Had  the  notanr.  who  took 
edgment,  observed  these  blanka, 
doubtless  haye  declined  to  act  miti]  tbsy 
filled  out,  particulariy  in  view  of  the  fact 
the  grantors  were  Indians,  and  tbe  scbnat  • 
palpable  device  to  evade  the  law  agaiast  iht 
assignment  of  the  scrip.    It  b  perttoeu  ia  tbh 
connection  to  note  tbe  fact  tbat  tbe  aeueisiy 
of  state,  whose  certificate  was  made  ia  Jaai. 
1861,  certified  merely  to  the  official  chnadv 
of  the  noUry,  while  the  deik  of  tbe  Dbiriei 
Court  of  the  county,  whose  certUlcale 
August  20,  1868,  after  the  scrip  w« 
and  the  blanks  in  the  instmrneDttlllfdoat^ 
tifies  tbat  tbe  same  were  executed  aod 
edged  according  to  the  laws  of  tbe  Slate  sf 
MinnesoU.    As  tbe  1^1  alleges  that  Fsniel 
obtained  possession  of  these  iDStnmeBts  vkli 
still  in  blank,  he  is  deariy  chaigeahle  wtt  aS' 
tice  that  they  were  intended  as  a  device  iecvadt 
the  law  against  the  assignment  of  scrip. 

Havina,  then,  no  right  to  locate  the  scrip  f<r 
his  own  benefit,  be  must  be  deeoMd  to  saw 
located  it  for  Sophia  Fdbc,  aad 
sentatiye.    It  was  declared  br  thb  ooart 
early  as  1810,  in  the  case  of  Mem 
10  U.  8.  6  Crandi,  148  p:  1811  tbat  tf  si 
agent  located  land  for  himsdf  which  he  oasH 
to  locate  for  bis  principal,  he  b  in  cqvftr  • 
trustee  for  his  principal.    In  that  case  the  d» 
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fendant  llassie  bad  contracted  wHb  one  O'Neal 
to  locate  and  survey  for  him  a  military  war- 
rant for  4,000  acres  in  his  name.    Massie  lo- 
cated the  warrant  with  the  proper  surveyor, 
and  being  himself  a  surveyor,  fraudulently 
made  m  survey  purporting  to  be  a  survey  of  the 
entry,  but  variant  from  the  same,  so  that  the 
bnd  actually  surveyed  was  not   the  land  en- 
tered with  the  surveyor.    This  was  done  for 
the  fraudulent  purpose  of  giving  way  to  a 
cbdm  of  the  derendanfs  which  he  surveyed 
on  the  land  entered  for  the  plaintiff,  whereby 
the  plaiDtiff  lost  the  land,  and  defendant  ob- 
tained  the  legal  title.    This  court  held  that 
Massie  held  such  land  as  trustee  for  O'Neal. 
'*  But  Massie,"  said  Chief  Justice  Marshall,  p. 
109  [188],  "  the  agent  of  O'Neal,  has  entered 
and  surveyed  a  portion  of  that  land  for  him- 
self, and  obtained  a  patent  for  it  in  his  own 
name.     According  to  the  clearest  and  best  es- 
tablished principles  of  equity,  the  agent  who 
so  acts  be<x>me8  a  trustee  for  his  principal.    He 
cannot  hold  the  land  under  an  entry  for  him- 
self otherwise  than  as  trustee  for  his  principal." 
This  case  was subseouentlycited  with  approval 
in  Irvine  v.  Marshall,  61  U.  8.  20  How.  558 
ri5:  9941.    8o  in  Brush  ▼.  Ware,  40  U.  8.  15 
ret.  93  [10:  6721,  where  an  executor  obtained 
a  certificate  for  4,000  acres  of  land,  and  after- 
wards sold  and  assigned  the  same,  when  it  ap- 
peared under  the  will  that  he  had  no  right  to 
sell  Uie  land,  it  was  held  that  the  purchaser  to 
whom  the  patent  was  subsequentlv  issued,  took 
with  notice  of  the  prior  title  of  the  heirs,  and 
was  bound  to  make  the  conveyance  asked  from 
bim.    To  the  same  effect  are  Stark  ▼.  Starr^ 
7S  U.  S.  6  WalL  402, 419  [^:  925, 9801;  Meader 
V.  Norton,  78  U.  8.  11  T^all.  442,  458  [20: 
184,  1871.    And  in  Widdicomhey.  Childers,  124 
TJ.  8.  4CK)  [81:  427],  it  was  held  that  a  person 
who  had  obtained  a  patent  to  lands  which  the 
patentee  knew  he  had  no  right  to  claim,  took 
the  legal  title  subject  to  the  superior  equities  of 
the  rightful  owner.    In  delivering  the  opinion, 
Chd^  Jvstiee  Waite  said:    "  The  holder  of  a 
l^al  title  in  bad  faith  must  always  yield  to  a 
superior  equity.    As  aniinst  the  United  8tates 
his  title  may  be  good,  but  not  as  against  one 
who  had  acquired  a  prior  right  from  the  United 
States  in  force  when  his  purchase  was  made 
under  which  his  patent  Issued.    The  patent 
vested  him  with  the  legal  title,  but  it  did  not 
determine  the  equitable  relations  between  him 
and  third  persons."    See  also  Morris  y.  Joseph, 
1 W.  Va.  256. 

The  substance  of  these  authorities  is  that 
wherever  a  person  obtains  the  legal  title  to  land 
by  any  artifice  or  concealment,  or  by  making 
nse  of  facilities  intended  for  the  benefit  of  an- 
other, a  court  of  equity  will  impress  upon  the 
land  so  held  by  bim  a  trust  in  favor  of  the 
party  who  is  Justly  entitled  to  them,  and  will 
order  the  trust  executed  by  decreeing  their 
coDveyance  to  the  party  in  whose  favor  the 
trust  was  created.  It  is  of  no  consequence  in 
this  connection  that  8ophia  Felix  was  ignorant 
of  the  defendant's  acts,  or  of  the  trust  thereby 
created,  since  she  was  at  liberty,  upon  discov- 
ering ity  to  afOrm  the  trust  ana  enix>rce  its  ex- 
cation.  Bank  of  Metropolis  y.  Outtsehlick,  89 
U.  a  14  Pet.  19,  81  [10:885,  8411;  Moses  y. 
MuTffairo^,  1  Johns.  Ch.  119,  1  L.  ed.  82; 
Oumberland  T.  Codrington,  8  Johns.  Ch.  229, 
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261,  1  L.  ed.  601.  612;  Neilson  y.  BlMt,  1 
Johns.  Cas.  205;  Weston  v.  Barker,  12  Johns. 
276. 

It  needs  no  argument  to  show  that  no  ad- 
ditional right  was  acquired  by  Patrick  under 
the  Act  of  July  25,  1868,  confirming  the  title 
to  the  lands  to  the  piEurties  holding  by  deed  from 
the  patentee.  Such  Act  might  estop  the  gov- 
ernment itself  from  taking  proceedings  to 
cancel  the  patent  already  &ued,  or  to  oust 
Patrick,  but  to  hold  it  operative  as  affecting 
the  rights  of  third  parties  would  be  virtully 
recognizing  judicial  power  in  the  Legislature. 
In  no  possible  view  of  legislative  authority, 
can  it  be  assumed  that  an  Act  of  Congress  can 
declare  that  lands  to  which  one  party  is  by  law 
entitled,  shall  belong  to  another. 

In  addition  to  this,  however,  Patrick  was  not 
a  man  "holding  by  deed  fror  the  patentee" 
within  the  meaning  of  the  laiiv  The  power  of 
attorney  and  quit-claim  deed,  being  in  blank 
when  they  passed  from  the  possession  of  Sopliia 
Felix,  were  inoperative  to  convey  her  title  to 
any  particular  land.  Nor,  under  the  allega- 
tions of  this  bill,  can  it  be  claimed  that  she  ever 
authorized  these  blanks  to  be  filled,  since  it  is 
averred  that  the  instruments  were  procurred 
fraudulently  and  without  consideration,  and 
neither  the  person  to  whom  she  delivered  them, 
nor  Patrick  himself,  could  be  considered  her 
agent  for  fillinc:  out  the  blanks.  Such  agency, 
if  it  exists  at  all,  must  be  exercised  before  the 
deed  is  delivered.  In  order  to  pass  the  legal 
title  to  lands  something  moi*e  is  necessary  than 
the  signature  of  the  grantor  to  a  blank  mstru- 
ment.  There  must  be  an  intent  to  convey, 
and  the  delivery  of  a  deed  for  the  purpose  of 
vesting  a  present  title  in  the  grantee,  and  a 
deed  delivered  without  the  consent  of  the 
grantor,  is  of  no  more  effect  to  pass  title  than 
if  it  were  a  f orgeiy.  HibbUwhite  v.  MeMarine, 
6  Mees.  &  W.  200;  Davidson  v.  Cooper,  11 
Mees.  &  W.  793;  Bums  v.  Lynde,  6  Allen.  305; 
Everts  T.  Agnes,  4  Wis.  84C,  6  Wis.  453  Fisher 
V.  Beckworth,  80  Wis.  55;  Badlock  v.  Badloek, 
22  HI.  884;  Stanley  v.  Valentine,  79  111.  544; 
Benry  v.  Carson,  96  Ind.  412;  Fitzgerald  y. 
Gaff,  99  Ind.  28.  At  best,  the  deed,  being  a 
quit  claim,  conveyed  only  the  interest  of  the 
grantor  at  the  date  of  its  delivery,  which  was 
nothing.  Nichols  y.  Nichols,  8  Chand.  (Wis.) 
189;  Lanib  v.  Kamm,  1  Sawy.  288. 

2.  The  most  important  question  in  this  case, 
however,  the  question  upon  which  its  result 
must  ultimately  depend,  is  that  of  laches. 
While,  upon  the  facts  stated,  Patrick  took 
these  lands  as  trustee  for  Sophia  Felix,  he  did 
not  take  them  under  an  express  trust  to  hold 
them  for  her  benefit,  (in  wnich  case  lapse  of 
time  would  be  immaterial,)  but  under  an  im- 
plied or  constructive  trust — a  trust  created  by 
operation  of  law,  and  arising  from  the  illegal 
practices  resorted  to  in  obtaining  the  power  of 
attorney  and  deed.  Patrick  did  not  take  pos- 
session under  any  acknowledged  obligation  to 
her,  but  he  located  them  for  his  own  use  and 
benefit;  bis  possession  from  the  very  beginning 
was  adverse  to  hers.  Under  such  circum- 
stances, the  law  raises  an  obligation  upon  the 
part  of  the  cestui  que  trust  to  make  use  of  rea- 
sonable diligence  in  discovering  and  unearthing 
the  fraud,  and  in  applying  in  the  courts  for 
legal  redress.    In  this  case  28  years  elapsed 
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from  tbe  time  the  scrip  was  procured  of  Sophia 
Feliz«  and  nearly  27  years  from  the  time  it 
went  into  the  possession  of  Patrick,  before  the 
till  was  filed.  It  admiU  of  no  doubt  that  if 
Bophia  Felix  and  these  plaintiffs  bad  been  ordi- 
nary white  citizens,  under  no  legal  disabilities, 
aucb  as  those  arisins^  from  infancy,  lunacy,  or 
coverture,  this  lapse  of  time  would  be  fatal  to 
a  recovery,  at  least  unless  it  were  conclusively 
ahown  that  knowledge  of  the  fraud  was  not 
obtained,  and  could  not  by  reasonable  diligence 
have  been  discovered,  within  a  reasonable  time 
after  it  was  perpetrated. 

In  reply  to  this  defense  of  laches,  plaintiffs 
rely  mainly  upon  the  fact  that  Sophia  Felix 
and  her  hi  irs  were  at  the  time,  and  continued 
to  be  until  1887,  tribal  Indians,  members  of 
tbe  Sioux  nation,  residing  upon  their  res"rva- 
tion  in  the  State  of  Minnesota,  and  incapable* 
of  suiug  in  any  of  the  courts  of  the  United 
States.  We  are  by  no  means  insensible  to  the 
f oi cti  of  this  sui^gestion.  Whatever  may  have 
bet  n  tbe  injustice  visited  upon  this  unfortunate 
rac '  of  people  by  their  white  neighbors,  this 
court  has  r<  peatedly  held  them  to  be  the  wards 
of  tbe  nation, entitled  to  a  sptcial  protection 
in  its  courts,  and  as  persons  "in  a  state  of 
pupilag  •."  CoufiTesa,  too,  has  recognized  their 
dependent  cond^.-.on,and  their  hopHeless  inability 
to  wiiiis^and  thi?  wiles  or  cope  with  tbe  power 
of  tlie  superior  race,  by  imposinfi:  restrictions 
upon  their  power  to  abenate  lands  assi^ed  to 
them  in  severalty,  either  by  making  their  scrip 
non  assignable,  as  in  this  case,  or  by  requiring 
the  assent  of  the  Presides*  to  their  5xccutK)n 
of  deeds,  as  in  the  case  of  Picking  v.  Lomcus, 
decided  at  this  term  We  fully  coincide  with 
what  was  said  by  Mr,  Justice  Davis  in  the  case 
of  The  Kansas  Indians,  72  U.  S.  5  Wall.  758, 
[18:671]  that  "the  conduct  of  Indians  is  not  to 
be  measured  by  the  same  standard  which  we 
apply  to  the  conduct  of  other  people."  But 
their  very  analogy  to  persons  under  guardian- 
ship suggests  a  limitation  to  their  pupilage, 
since  tbe  utmost  term  of  disability  of  an  infant 
is  but  21  years,  and  it  is  very  rare  that  the  re- 
lations of  guardian  and  ward  under  any  cir- 
cumstances, even  those  of  limncy,  are  main- 
tained for  a  longer  period  than  this.  It  Is 
practically  admitted  in  this  case  that,  in  1887, 
when  theur  relations  with  their  tribe  were  sev- 
ered by  accepting  allotments  of  land  in  sever- 
alty under  the  Treaty  of  April  29, 1878,  they 
became  citizens  of  the  United  States;  that  they 
Were  then  chargeable  with  the  same  diligence 
as  white  people  in  the  discovery  of  this  mud, 
and  that  as  their  bill  was  filed  in  1888,  it  is 
claimed  that  they  fulfilled  all  the  requirements 
of  law  in  this  particular.  While,  as  alleged 
in  the  bill,  their  discovery  of  this  fraud  may 
have  been  contemporaneous  with  their  becom- 
ing citizens  of  the  United  States,  there  is  no 
palpable  connection  t>etween  the  one  fact  and 
the  other,  and  we  think  the  bill  is  defective  in 
failing  to  show  how  the  fraud  came  to  be  dis- 
coverid,  and  why  it  was  not  discovered  before. 
A  simple  letter  to  the  Land  Department  at  any 
time  after  this  scrip  was  located  would  have 
enabled  them  to  identify  the  land,  and  the 
name  of  the  person  who  had  located  it;  and  it  is 
ditficult  to  see  why,  if  they  had  ever  suspected 
the  misuse  of  this  scrip,  they  had  not  made 
hiquiries  long  before  they  did,  or  why  their 
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emancipation  in  1887  ahoold   bsve  lodtely 
awakened  their  dlligeooe  In  this 
There  is,  it  is  true,  an  avermeot  that 
never  informed  the  said  Sophia  a 
that  he  had  located  such  scrip,  but,  oathe< 
trary,  fraudulently  concealed  tbe  same;  aad  ex 
ercised  every  precaution  to  pre^eiit  sock  priK 
ceedings  ooiuinirto  the  knowied^  oCthepvty. 
But  no  acts  of  his  in  this  coonecuoo  are  avaoed 
in  the  bill,  and  we  are  left  to  Infer  that  Ui  o» 
oealment  was  that  of  mere  sncnce.  w^tk  k 
not  enoueh.     Wood  v.  Carpenter,  lOt  U.  S.  US, 
148  [25:807,  809J;  Bo^  v.  Bomi.  87  Ind.  19. 
Wpnne  v.  Corneiison,  52  Ind.  812.    ladeed, 
his  concealment  is  to  a  certain  extent  iiegau*«l 
by  tbe  fact  that  he  put  the  power  <rf  asxantf 
and  deed  upon  record,  in  the  proper  coaaij, 
shortly  after  their  execution.    It  was  Md  if 
this  court  in  Badgerv,  Au^er,  69  U.  S.  S  Wall 
d4  [17:838].  in   speaking  of  the  excwi  far 
laches,  that  "the  party  who  makes  audi  appeal 
should  set  forth  in  hte  bill,  apeciftcdly.  wte 
were  the  impediments  to  the  earlier  pnKca- 
tion  of  his  claim;  how  he  came  to  be  ao  kag 
ignorant  of  bis  rights,  and  the  mnns  «ed  by 
tbe  respondent  to  fraudulently  keep  hte  ■ 
ignorance;  and  bow,  and  wlm,  be  ml  cane 
to  a  knowledge  of  the  matters  alleged  ia  kii 
bill;  otherwise  the  chancellor  may  juMhr  refvi 
to  consider  his  case,  upon  his  own  shovii^ 
without  inquiring  whether  there  is  a  demnntf 
or  formal  plea  of  the  Statute  of  Limitatioai 
contained  In  the  answer."    SopbIa  IVBx  sad 
her  husband  must  have  known  that  she  hd 
parted  with  tbe  scrip,  yet  she  lived  nntil  IM. 
and  her  husband  until  1882,  without  appareaclj 
making  any  attempt  to  discover  what  had  be- 
come of  It    Nor  did  their  heirs  appswatfr 
make  any  effort  to  discover  It  until  1897.  wha 
their  intelligence   seema  to  bave   soddah 
sprung  into  activity  upon  their  beooodag  cb- 
zens  of  the  United  Siatea.    It  li  acaredy  mbv- 
sary  to  say  in  this  connection  that,  whfleaall 
this  time  they  were  not  dtixena  oc  tbe  UbM 
States,  capable  of  suinjp  as  socb  in  tbt  Fedoil 
courts,  the  courts  of  Nebraska  were  opea  to 
them  as  they  are  to  all  peraooa  inencdftef 
race  or  color.    Bwirtmi  v.  Bogert^  8  Kaa.  I7i 
Blue  Jacket  v.  Johnson  Cowntf  Gmvv.  I  b. 
299;  Wiley  Y.KeokuJt,BKMJiL9L    Uvvtswd 
by  this  court  in  Wood  t.  Oarpemttr,  Itl  U.& 
140  125:808],  Uiat  In  this  daw  of  tmes  iht 
plaintiff  is  held  to  stringent  mlea  of  pladhn 
and  evidenoed,  and  espedal^  nnsi  tten  ki 
distinct  averments  as  to  tbe  tiaa  whet  ihi 
fraud,  mistake,  concealment,  or 
tion  was  discovered,  and  what  the 
was,  80  that  the  ooart  m^  dearly  m 
by  ordinary  diligence  the  disco veiy  alsht  •« 
have  been  before  make.    See  aho  &earmr 
Page,  48  U.  S.  7  How.  819.  829  nt:9Sl.m 
WoUensak  v.  EeiherAV^  U.  a  96  m-JM);  M 
den  V.  KimmdL,  99  U.  8. 901, 911  n»!4St  4111 
The  mere  fact  that  In  1887  these  niaiadii  w 
thdr  lands  In  severalty  and  beoaii  ^^ 

not  adequately  explain  how  tbcjio  qdeklt 
became  cogntoant  of  this  frmod  or  wljif  tkt 
had  remained  so  long  In  Ignorance  of  9. 

But  conceding  that  tbe  pbdotiib  ««« ^ 
capable,  ao  long  as  they  maintained  their  iM 
relations,  of  being  affected  with  lBok«>  ■•■ 
that  these  relations  were  not  dissoHed  att 
1887,  when  they  ^^ere  flrat  apprind  of  th^ 


1801 


Babton  y. 


38CHd48 


rigbt  to  this  land,  it  does  not  Decessarily  follow 
cbat  they  are  entitled  to  the  relief  demanded 
hy  this   hiU.    The  real  question  Is,  whether 
equity  demands  that  a  party  who,  2^5  years 
aeo,  waa  unlawfully  deprived  of  a  certificate 
of  maniment  of  title  of  the  value  of  $150,  shall 
now  be  put  in  the  possession  of  property  ad- 
mitted to  be  worth  over  a  million.    The  dis- 
proportion is  so  great  that  the  conscience  is 
startled*  and  the  inquiry  Is  at  once  suggested, 
whether  it  can  he  possible  that  the  defendant 
has  been  guilty  of  fraud  so  gross  as  to  involve 
consequences  *so  disastrous.    In   a  court  of 
equity,  at  least,  the  punishment  should  not  be 
disproportionate  to  the  offense,  and  the  very 
magnitude  of  the  consequences  in  this  case  de- 
mands of  us  that  we  should  consider  carefully 
the  nature  of  the  wrong  done  by  the  defendant 
in  acquiring  the  title  to  these  lands.    He  is  not 
charged  in  the  bill  with  having  been  a  party  to 
the  means  employed  in  obtaining  the  scrip  from 
Sophia  FeHx,  or  with  being  in  collusion  with 
the  unknown  person  who  procured  it  from  her. 
More  than  that;  the  alle^tions  of  this  bill  do 
not  satiflfy  us  that  she  did  not  receive  full  value 
for  tbe  scrip.    It  is  true,  there  are  general 
averments  that  the  power  of  attorney  and  quit- 
claim deed  were  obtained  "by  wicked  devices 
and  fraudulent  means;"  that  she  never  parted 
with  her  title  to  or  interest  in  the  scrip,  and 
was    the   absolute   owner   thereof;  that   the 
blank  instruments  were  not  intended  to  be  used 
for  the  purpose  of  conveying  this  property; 
and  that  no  consideration  was  ever  received  for 
the  scrip.    But  in  view  of  the  fact  that  she  and 
her  husband  are  long  since  dead,  and  tbe  partv 
who  procured  it  from  her  is  unknown,  it  is 
very  improbable  that  the  plaintiffs  could  prove 
these  facts,  or  the  nature  of  the  original  trans- 
action.   It  is  evident  that  she  intended  to  part 
with  the  scrip  to  some  one.  and  the  recital  of 
a  nominal  consideration  in  a  quit  claim  deed  is 
entitled  to  very  little  weight  as  evidence  of  the 
actual  consideration. 
However  this  may  be,  taking  all  the  alle- 

S lions  of  this  bill  tofi;ether,  it  Is  very  evident 
It  Patrick  bought  these  muniments  of  title 
as  hundseds  of  others  bought  them — in  viola- 
tion of  the  letter  and  policy  of  the  law,  but 
without  actually  intending  to  defraud  Sophia 
Felix  or  any  other  person.  The  law  pro- 
nounces the  transaction  a  fraud  upon  her  but 
it  lacks  the  element  of  wickedness  necessary  to 
constitute  moral  turpitude.  If  there  had  teen 
a  deliberate  attempt  on  his  part  by  knavish 

E radices  to  beguile  or  wheedle  her  out  of  these 
tnds,  we  should  have  been  strongly  inclined  to 
afford  the  plaintiffs  relief  at  any  time  during 
the  life  of  either  of  the  parties;  but  as  the  case 
stands  at  present  Justice  requires  only  what  the 
law,  in  the  absence  of  the  statutory  limitation 
would  demand — the  repayment  of  the  value  of 
the  scrip  with  legal  interest  thereon. 

Much  reliance  Is  placed  upon  a  certain  let- 
ter written  by  the  defendant's  agent  and  father 
to  one  Otis.  Searing  date  September  21,  1868, 
authorizine  him  to  procure  the  signature  of 
Sophia  and  her  husband  to  certain  papers,  for 
which  he  was  to  pay  $100,  and  it  was  inti- 
mated that  this  should  be  done  without  giving 
the  parties  any  particular  information.  This 
letter  is  of  little  value,  except  as  indicating 
Chat  defendant  desired  to  strengthen  his  title 
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by  purchasing  whatever  claim  Sophia  and  hei 
husband  might  have  had  to  it,  if  it  could  be 
done  at  a  slight  expense.  It  is  sufficient  an- 
swer to  it  to  say  that  nothing  ever  appears  to 
have  been  done  under  it,  or  by  virtue  of  it,  and 
it  affords  too  feeble  an  indication  of  previous 
fraud  to  be  entitled  to  any  weight  in  tkat  con- 
nection. 

There  are  other  considerations  which  require 
to  be  noticed  in  this  connection.  By  the  fore- 
sight and  sagacity  of  this  defendant  this  scrip 
was  located  upon  lands  within  the  limits  of 
one  of  the  most  thriving  and  rapidly  growinfi" 
cities  of  the  West.  That  which  was  wild  land 
thirty  years  ago  is  now  intersected  by  streets, 
subdivided  into  blocks  and  lots,  and  largely  oc- 
cupied by  persons  who  have  bought  upon  tbe 
strength  of  Patrick's  title,  and  have  erected 
buildings  of  a  permanent  character  upon  their 
purchases.  The  bill  charges  all  these  with  no- 
tice of  defect  in  Patrick's  title,  and  prays  tiiat 
the  conveyances  to  them  be  declared  'null  and 
void,  and  that  plaintiffs  be  admitted  into  pos- 
session of  their  lands,  and  that  Patrick  accoimt 
for  rents,  profits,  and  issues,  so  far  as  he  has 
received  them.  If  the  views  put  forward  in 
their  brief  be  correct,  that  these  instruments 
were  of  no  greater  effect  than  if  they  had  been 
forgeries,  it  is  difficult  to  see  how  these  trans- 
fers can  be  supported,  fmd  it  needs  no  argu- 
ment to  show  that  the  consequences  of  settiog 
them  aside  would  be  disastrous.  Certainly,  if 
they  were  not  entitled  to  the  lands  themselves, 
they  would  be  entitled  to  recover  of  Patrick 
what  he  had  received  for  them.  Waiving  this 
question,  however,  it  is  scarcely  within  tbe 
bounds  of  possibility  to  suppose  that  Sophia 
Felix,  if  she  had  located  this  strip,  would  Lave 
realized  a  tithe  of  tbe  sum  her  heirs  now  de- 
mand of  this  defendant.  The  decree  prayed 
for  in  this  case,  if  granted,  would  offer  a  dis- 
tinct encouragement  to  the  purchase  of  similar 
claims,  which  doubtless  exist  in  abundance 
through  the  western  territories,  (Felix  her- 
self having  received  scrip  to  the  amount  or 
480  acres,  only  120  of  which  are  accounted  for,) 
and  would  result  in  the  unsettlement  of  large 
numbers  of  titles  upon  which  the  owners  have 
rested  in  assured  security  for  nearly  a  genera- 
tion. 

In  view  of  all  the  facts  of  this  case  we  think 
the  decree  of  the  court  below  dismissing  tbe 
bill  was  correct,  and  it  is,  therefore,  affirmed. 

Mr.  Justice  Field  dissented. 


ELIZABETH  BARTON,  Appt., 

V. 

SAMUEL  8.  BROWN  btal..  Claimants  of 
the  Steam  Tug  *'  Corsair." 

(See  8.  a  **The  Conahr**  Reporter's  ed.  885-848.) 

Ship  and  otoner  cannot  be  joined  in  the  same 
Itbel—dtfectite  libd  against  owners — libel  in 
rem  for  damages  for  loss  qf  ltfe—if\jurie$ 
btfore  death, 

h  Under  the  admiralty  rules  the  ship  and  owner 
cannot  he  joined  in  the  same  libel,  except  in  pos- 
sessory suits. 
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€rom  the  time  the  scrip  was  procured  of  Sophia 
Felix,  and  nearly  27  years  from  the  time  it 
went  into  the  possession  of  Patrick,  before  the 
bill  was  filed.  It  admits  of  no  doubt  that  if 
Qopbia  Felix  and  these  plaintiffs  had  been  ordi- 
nary while  citizens,  uncler  no  legal  disabilities, 
«ucu  as  those  arisini^  from  infancy,  lunacy,  or 
coverture,  this  lapse  of  time  would  be  fatal  to 
a  recovery,  at  least  unless  it  were  conclusively 
«hown  that  knowledge  of  the  fraud  was  not 
obtained,  and  could  not  by  reasonable  diligence 
have  been  discovered,  within  a  reasonable  time 
after  it  was  perpetrated. 

In  reply  to  this  defense  of  laches,  plaintiffs 
rely  mainly  upon  the  fact  that  Sophia  Felix 
and  her  hi  irs  were  at  the  time,  and  continued 
to  be  until  1887,  tribal  Indians,  members  of 
the  Sioux  nation,  residing  upon  their  resrva- 
tion  in  the  State  of  Minnt-sota,  and  incapable 
of  suing  in  any  of  the  courts  of  the  United 
States.  We  are  by  no  means  insensible  to  the 
force  of  thissui^geslion.  Whatever  may  have 
be<  0  the  injustice  visited  upon  this  unfortunate 
rac '  of  people  by  their  white  neighbors,  this 
court  has  r<  peatedly  held  them  to  be  the  wards 
of  the  nation,  entitled  to  a  special  protection 
in  its  courts,  and  as  persons  "in  a  state  of 
pupilag  •."  Congress,  too,  has  recognized  their 
dependent  cond«ViOn,and  their  hopeless  inability 
to  withstand  ih<}  wiles  or  cope  with  the  power 
of  the  superior  race,  by  imposing  restrictions 
upon  their  power  to  alienate  lands  ai^igned  to 
them  in  severalty,  either  by  making  their  scrip 
non  assignable,  as  in  this  rase,  or  by  requiring 
the  assent  of  the  President  to  their  executwn 
of  deeds,  as  in  the  case  of  Pickering  v.  Lomax, 
decided  at  this  term  We  fully  coincide  with 
what  was  said  by  Mr,  Justice  Davis  in  the  case 
of  The  KariMS  Indian;  72  U.  S.  5  Wall.  758, 
ri8:67l]  that  "the  conduct  of  Indians  is  not  to 
oe  measured  by  the  same  standard  which  we 
apply  to  the  conduct  of  other  people."  But 
their  very  analogy  to  persons  under  guardian- 
ship suggests  a  limitation  to  their  pupilage, 
since  the  utmost  term  of  disability  of  an  infant 
is  but  21  vears,  and  it  is  very  rare  that  the  re- 
lations 01  guardian  and  ward  under  any  cir- 
cumstances, even  those  of  limncy,  are  main- 
tained for  a  longer  period  than  this.  It  is 
practicallv  admiitcd  in  (his  case  that,  in  1887, 
when  theur  relations  with  their  tribe  were  sev- 
ered by  accepting  allotments  of  land  in  sever- 
alty under  the  Treaty  of  April  29,  1878,  they 
became  citizens  of  the  United  States;  that  they 
Were  then  chargeable  with  the  same  diligence 
as  white  people  in  the  discovery  of  this  fraud, 
and  that  as  their  bill  was  filed  in  1888,  it  is 
claimed  that  they  fulfilled  all  the  requirements 
of  law  in  this  particular.  While,  as  alleged 
in  the  bill,  their  discovery  of  this  fraud  may 
have  been  contemporaneous  with  their  becom- 
ing citizeus  of  the  United  States,  there  is  no 
palpable  connection  between  the  one  fact  and 
the  other,  and  we  think  the  bill  is  defective  in 
failing  to  show  how  the  fraud  came  to  be  dis- 
covered, and  why  it  w&s  not  discovered  before. 
A  simple  letter  to  the  Land  Department  at  any 
time  after  this  scrip  waa  located  would  have 
enabled  them  to  identify  the  land,  and  the 
name  of  the  person  who  had  located  it;  and  it  is 
difficult  to  see  whv,  if  they  had  ever  suspected 
the  misuse  of  this  scrip,  they  had  not  made 
loquiries  long  before  they  dm,  or  why  their 
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emancipation  in  1887  ahoald  fasre  soddeily 
awakened  their  dOigeoce  in  tbis  partieskr 
There  is,  it  is  true,  an  averment  that  Fttrick 
never  informed  the  said  Sophia  or  hethmbmad 
that  he  had  located  such  scrip,  bot,  ob  ikeeoa- 
trary,  fraudulently  concealed  the  sane,  aad  ei 
erdsed  every  precaution  to  prereot  aoch  pn>- 
ceedings  coojing  to  the  knowled^  oC  tke  psity. 
But  no  acts  of  his  in  this  coaiiectaoo  are  avenod 
in  the  bill,  and  we  are  left  to  infer  that  hk  eos- 
cealment  was  that  of  mere  silenoe.  which  ii 
not  enoueh.     Wood  v.  Carpenter^  101  U.  S.  ISS, 
143  [25:807,  800J;  Boifd  v.  Bowd,  27  Ind.  421: 
Wynne  v.  Gorneiison,  52  lod.  812.    ladeed. 
his  concealment  is  to  a  certain  extent  myiiTed 
by  the  fact  that  he  put  the  power  of  nttanef 
and  deed  upon  record,  in  the  proper  oooaty, 
shortly  after  their  execution.    It  was  held  if 
this  court  in  Badger  v.  Badger,  88  U.  S.  8  Wai 
94  [17:838],  in   speaking  of  the  excoset  for 
laches,  that  "the  party  who  makes  sodi  appesl 
should  set  forth  in  his  bill,  apecificdly.  whst 
were  the  impediments  to  the  earlier  proMtu 
tion  of  his  claim;  how  he  came  to  be  »  kng 
ignorant  of  his  rights,  and  the  oieaBS  wed  bjr 
the  respondent  to  fraudulently  keep  bin  m 
ignorance;  and  how,  and  wheo,  he  im 
to  a  knowledge  of  the  matters  alleged  la 
bill;  otherwise  the  chancellor  aiay  juatlr  r 
to  consider  his  caae,  upon  his  own  SDowtnc 
without  inquiring  whether  there  k  a  demamr 
or  formal  plea  of  the  Statute  of  Limitation 
contained  in  the  answer."    Sophia  F^x  Hd 
her  husband  must  have  known  that  she  had 
parted  with  the  scrip,  vet  she  lived  notQ  18K» 
and  her  husband  nnm  1882,  without  appamtl? 
making  any  attempt  to  discover  what  had  be- 
come of  it.    Nor  did  their  bdrs  apniwntiy 
make  any  effort  to  discow  it  until  1897,  wkm 
their  intelligence   seems   to  bare   mMtaif 
sprung  into  activity  upon  their  beooodag  eai- 
zens  of  the  United  States.    It  is  acaredy  Bee» 
sary  to  say  in  this  connection  that,  whue  vad 
this  time  they  were  not  dtiaena  of  the  UalMd 
States,  capable  of  suinir  as  soch  in  the  FWcnl 
courts,  the  courts  of  Kehraska  were  opea  to 
them  as  they  are  to  all  persona  incsoectiviof 
race  or  color,    dwtrtael  t.  Jbgwra,  8  Kaa.  tH, 
fUue  Jacket  t.  John$on  CowtUp  Oemn,  t  £» 
299:  WiUjfY.Eeokuk,tKMik.9i.    It«««M 
by  this  court  in  Wood  v.  CbrpenUr,  181  U.  & 
140  125:808],  that  in  this  daas  of  CMct  «■ 
plaintiff  is  heki  to  stringent  rules  of  plistfip 
and  evidosoed,  and  eapedal^  mast  ttert  b» 
distinct  averments  as  to  the  time  whca  tk 
fraud,  mistake,  concealment,  or 
tion  was  discovered,  and  what  tha 
was,  80  that  the  coart  pay  dearly  see 
by  ordinaiy  diligence  the  discoveiy  Migkt  s« 
have  been  before  make.    See  ate  Skmrmt 
Page.  48  U.  8.  7  How.  819.  888  £18:899,  m. 
WoUeneak  t.  BeiherAV^  U.  &  88  m-JSB];  0^ 
den  V.  Kimmea.  99  U.  a  801. 811  [98:411.  ^\ 
The  mere  fact  that  in  1887  these  phdatift  to«« 
their  lands  in  severaUv  and  became  ddav  dm 
not  adequately  explain  bow  tbcyso  qaickJr 
became  cognixant  of  this  fraod  or  whj  tk? 
had  remained  so  long  in  ignorance  of  IL 

But  conceding  that  the  plaintilb  ««t  ^ 
capable,  so  long  as  thev  maintained  their  trftsl 
relations,  of  being  affected  with  lscba»  ^ 
that  these  relations  were  not  dissolved  «■) 
1887,  when  they  #ere  first  apprised  of  ik* 
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rlgbt  to  this  land,  it  does  not  Decessarily  follow 
chat  they  are  entitled  to  the  relief  demanded 
by  tbte  bilL    Ttie  real  question  Is,  whether 
equity  demands  that  a  party  who,  2^5  years 
a£o»  was  unlawfully  deprived  of  a  certificate 
of  maniment  of  title  of  the  value  of  $160,  shall 
DOW  be  put  in  the  possession  of  property  ad- 
mitted to  be  worth  over  a  million.    The  dis- 
proportion is  so  great  that  the  conscience  is 
startled,  and  the  inquiry  Is  at  once  suf^gested, 
whether  it  can  be  possible  that  the  defendant 
has  been  guilty  of  fraud  so  gross  as  to  involve 
coosequences  so  disastrous.    In   a  court  of 
ec[uitj,  at  least,  the  punishment  should  not  be 
disproportionate  to  the  offense,  and  the  very 
magnitude  of  the  consequences  in  this  case  de- 
mands of  us  that  we  should  consider  carefully 
the  nature  of  the  wrong  done  by  the  defendant 
in  acquiring  the  title  to  Uiese  lands.    He  is  not 
charged  in  the  bill  with  having  been  a  jparty  to 
the  means  employed  in  obtaining  the  scrip  from 
Sophia  Felix,  or  with  being  in  collusion  with 
the  unknown  person  who  procured  it  from  her. 
More  than  that;  the  allegations  of  this  bill  do 
not  satisfy  us  that  she  did  not  receive  full  value 
for  the  scrip.    It  is  true,  there  are  general 
averments  that  the  power  of  attorney  and  quit- 
claim deed  were  obtained  "by  wicked  devices 
and  fraudulent  means;"  that  she  never  parted 
with  her  title  to  or  interest  in  the  scrip,  and 
was    the   absolute   owner   thereof;  that   the 
blank  instruments  were  not  intended  to  be  used 
for  the  purpose  of  conveying  this  property; 
and  that  no  consideration  was  ever  received  for 
the  scrip.    But  in  view  of  the  fact  that  she  and 
her  husband  are  long  since  dead,  and  the  partv 
who  procured  it  from  her  is  unknown,  it  is 
veiy  improbable  that  the  plaintiffs  could  prove 
th^  facts,  or  the  nature  of  the  original  trans- 
action.   It  is  evident  that  she  intended  to  part 
with  the  scrip  to  some  one,  and  the  recital  of 
a  nominal  consideration  in  a  quit  claim  deed  is 
entitled  to  very  little  weight  as  evidence  of  the 
actual  consideration. 
However  this  may  be,  taking  all  the  alle- 

Stions  of  this  bill  together,  it  Is  very  evident 
It  Patrick  bought  these  muniments  of  title 
as  hundieds  of  others  bought  them — in  viola- 
tion of  the  letter  and  policy  of  the  law,  but 
without  actually  intending  to  defraud  Sophia 
Felix  or  any  other  person.  The  law  pro- 
nounces the  transaction  a  fraud  upon  her  but 
it  lacks  the  element  of  wickedness  necessary  to 
constitute  moral  turpitude.  If  there  had  lleen 
a  deliberate  attempt  on  his  part  hy  knavish 
practices  to  beguile  or  wheedle  her  out  of  these 
lands,  we  should  have  been  strongly  inclined  to 
afford  the  plaintiffs  relief  at  anv  time  during 
the  life  of  either  of  the  parties;  but  as  the  case 
stands  at  present  Justice  requires  only  what  the 
law,  in  the  absence  of  the  statutory  limitation 
would  demand—the  repayment  of  the  value  of 
the  scrip  with  legal  interest  thereon. 

Much  reliance  is  placed  upon  a  certain  let- 
ter written  bv  the  defendant's  agent  and  father 
to  one  Otis.  Searing  date  September  21, 1868, 
authorizing  him  to  procure  the  signature  of 
Sophia  and  her  husband  to  certain  papers,  for 
which  he  was  to  pay  $100,  and  it  was  inti- 
mated that  this  should  be  done  without  giving 
tbe  parties  any  particular  information.  This 
letter  is  of  little  value,  except  as  indicating 
chat  defendant  desired  to  strengthen  his  title 
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by  purchasing  whatever  claim  Sophia  and  hei 
husband  might  have  had  to  it,  if  it  could  be 
done  at  a  slight  expense.  It  is  sufficient  an- 
swer to  it  to  say  that  nothing  ever  appears  to 
have  been  done  under  it,  or  by  virtue  of  it,  and 
it  affords  too  feeble  an  indication  of  previous 
fraud  to  be  entitled  to  any  weight  in  tkat  con- 
nection. 

There  are  other  considerations  which  require 
to  be  noticed  in  this  connection.  By  the  fore- 
sight and  sagacity  of  this  defendant  this  scrip 
was  located  upon  lands  within  the  limits  of 
one  of  the  most  thriving  and  rapidly  growinc^ 
cities  of  the  West.  That  which  was  wild  land 
thirty  years  ago  is  now  Intersected  by  streets, 
subdivided  into  blocks  and  lots,  and  largely  oc- 
cupied by  persons  who  have  bought  upon  tbe 
strength  of  Patrick's  title,  and  have  erected 
buildings  of  a  permanent  character  upon  their 
purchases.  Tbe  bill  charges  all  these  with  no- 
tice of  defect  in  Patrick's  title,  and  prays  tiiat 
the  conveyances  to  them  be  declared  'null  and 
void,  and  that  plaintiffs  be  admitted  into  pos- 
session of  their  lands,  and  that  Patrick  accoimt 
for  rents,  profits,  and  issues,  so  far  as  he  has 
received  them.  If  the  views  put  forward  in 
their  brief  be  correct,  that  these  instruments 
were  of  no  g^^eater  effect  than  if  they  had  been 
forgeries,  it  is  difficult  to  see  how  these  trans- 
fers can  be  supported,  find  it  needs  no  argu- 
ment to  show  that  tbe  consequences  of  setting 
them  aside  would  be  disastrous.  Certainly,  if 
they  were  not  entitled  to  the  lands  themselves, 
they  would  be  entitled  to  recover  of  Patrick 
what  he  had  received  for  them.  Waiving  this 
question,  however,  it  is  scarcely  within  tbe 
bounds  of  possibility  to  suppose  that  Sophia 
Felix,  if  she  had  located  tbis  strip,  would  have 
realized  a  tithe  of  tbe  sum  her  heirs  now  de- 
mand of  this  defendant.  The  decree  prayed 
for  in  this  case,  if  granted,  would  offer  a  dis- 
tinct encouragement  to  the  purchase  of  similar 
claims,  which  doubtless  exist  in  abundance 
through  the  western  territories,  (Felix  her- 
self having  received  scrip  to  the  amount  or 
480  acres,  only  120  of  which  are  accounted  for,) 
and  would  result  in  the  unsettlement  of  large 
numbers  of  titles  upon  which  the  owners  have 
rested  in  assured  security  for  nearly  a  genera- 
tion. 

In  view  of  all  the  facts  of  this  case  we  think 
the  decree  of  the  court  below  dismissing  the 
bill  was  correct,  and  it  is,  therefore,  affirmed. 

Mr,  Justiee  Field  dissented. 


ELIZABETH  BARTON,  Appt, 

V. 

SAMUEL  S.  BROWN  btal..  Claimants  of 
the  Steam  Tug  •'  Corsair." 

(See  8.  a  **The  Conahr**  Beporter^s  ed.  885-848.) 

Ship  and  ovoner  cannot  he  joined  in  the  same 
libel— dtfectite  libd  against  owners — libel  in 
rem  for  damages  for  loss  qf  Hfe—ii\jurie$ 
before  death, 

1.  Under  the  admiralty  rules  the  ship  and  owner 
cannot  be  joined  in  the  same  libel,  ezoept  in  pos- 
sessory suits. 
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X  A  libel  a^lnst  the  owners  of  a  yessel  in  per^ 
mmcun  to  recover  dnmagres  for  negliironoe  causinir 
death  is  defective  if  it  fails  to  aver  that  the 
defendants  were  the  owners  of  the  vessel  at  the 
time  of  the  accident. 

t.  The  district  court  has  no  power  to  entertain  a 
libel  in  rem  for  damages  incurred  by  loss  of  life, 
where  by  the  local  law  a  risrht  of  action  sur vires 
to  the  administrator  or  relatives  of  the  deceased, 
but  no  lien  is  expressly  created  by  the  Act. 

4.  The  court  expresses  no  opinion  whether  a  libel 
in  rem  will  lie  for  injuries  suffered  by  the  de- 
ceased before  her  death,  a  right  of  action  for 
which  paraes  to  the  immediate  relatives,  under 
the  Louisiana  statute,  since  there  is  no  proper 
averment  in  the  libel  to  show  that  such  damages 
were  suffered. 

rNo.  844.] 

SubmitUd  April  £6, 1892.  Decided  May  16, 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  dismissing  a  libel  for  dam- 
ages sustaioed  by  the  death  of  Ella  Barton 
against  the  steam  tug  Corsair  and  her  owners. 
Affirmed. 

Statement  by  Mr.  Juattee  Brown: 

This  was  an  appeal   from  a  decree  of  the 

[336]  Circuit  Court  dismissinff  a  libel  for  damages 
sustained  by  the  death  oi  Ella  Barton,  against 
the  steam  tug  Corsair  and  her  owners.  Suit 
was  begun  on  April  5,  1888,  by  the  filing  of 
a  libel  by  Edward  S.  Barton  and  Elizabieth 
Barton,  his  wife,  against  the  steam  tug  Cor- 
sair upon  two  distinct  causes  of  action,  viz : 
one  for  damages  for  the  pains  and  sufferins^ 
cu( hired  by  Ella  Barton,  a  daughter  of  the 
said  Elizabeth  Barton,  in  a  collision  caused 
by  the  said  tug  Corsair,  on  which  the  said 
Ella  Barton  was  at  the  time  a  passenger, 
running  at  full  speed  into  the  riffbt  bank  of 
the  Mississippi  river,  on  the  14Ui  of  April, 
1887,  at  a  point  about  ten  miles  above  Al- 
giers, (which  is  opposite  to  the  city  of  New 
Orleans,)  in  consequence  of  which  said  tug 
filled  with  water  and  sank  in  ten  minutes. 
The  other  cause  of  action  was  for  damages 
sustained  bv  the  said  Elizabeth  Barton  in  the 
loss  of  the  life  of  her  said  dau fighter,  alleged 
to  have  been  caused  by  the  negligence  of  the 
officers  and  crew  of  the  tu^. 

The  right  to  bring  this  libel  was  alleged  to 
have  accrued  under  Article  2315  of  the  Civil 
Code  of  Louisiana,  as  amended  in  1884, 
which  reads  as  follows : 

**  Article  2315.  Every  act  whatever,  of  man, 
that  causes  damage  to  another  obliges  him 
by  whose  fault  it  happened,  to  repair  it; 
the  right  of  this  action  shall  survive,  in 
case  01  death,  in  favor  of  the  minor  children 
or  widow  of  the  deceased,  or  either  of 
them,  and  in  default  of  these,  in  favor  of 

[337]  the  surviving  father  and  mother,  or  either  of 
them,  for  the  space  of  one  year  from  the 
death.  The  survivors  above  mentioned  may 
also  recover  the  damages  sustained  by  them 


by  the  death  of  the  parent,  or  child,  or 
band,  or  wife,  as  the  case  may  be.  * 

By  virtue  of  an  attachment  issued  vdob  Oia 
libel,  the  vessel  was  arrested  April  S,  18B& 
and  was  released  upon  a  stipulatioo  gives  bv 
Samuel  S.  Brown  and  Harry  Brown,  br 
duly  authorized  agent,  "claimmnta  and 
ers  of  the  steam  tug  Corsair.  *    Upon  tlK '. 
day  they  filed  their  claim  as  ownetB, 
ring  that  **no  other  person  have  any  iaterfit 
therein,"  and  subsequently  filed   exoepcioBa 
to  the  libel  upon  the  ground  that  it  set  forc^ 
no  cause  of  action  cognizable  bT  proceedia^ 
in  rem  in  admiralty.     Upon  the  hearing  of 
these  exceptions,  the  court,  ^^considerinr  tiot 
no  action  in  rem  lies  in  this  case,*  *oraaed 
that  the  exception  be  sustained  to  the  extest 
of  releasing  the  tug  Corsair  from  the  seizmv 
made  under  the  i^miral^  warrant  isoed 
in  the  cause,  the  court  being  of  the  optnioa 
that  the  statute  of  Louisiana  creates  no  lio 
upon  the  vessel."    It  was  "further  ordered 
that   libelants  be  allowed  to  amend  their 
pleadings  and  proceed  in  fermmam  agaiait 
the  owners  of  the  vessel  within  ten  days  if 
they  see  fit."     On  the  following   day  sa 
amendment  libel  was  filed  against  Swoel 
S.  Brown  and  Harry  Brown  ta  fvrmmn  m 
**  owners  of  the  steam  tue  Corsair,  *  adoptiar 
and  reiterating  all  the  ^legations  cood^ioea 
in  the  original  libel,  and  praying  for  a  cita- 
tion against  the  owners  and  for  an  attach 
ment,   in  case  they  should  not  be  fouad, 
acrainst  their  goods  and  chattels,  credits  sad 
effects  wherever  found. 

Process  of  arrest  and  attachment,  ia  tl» 
form  provided  for  by  admiralty  roJe  8,  «it 
allowed  by  the  district  ludce   and  letuiaed 
served  by  the  marshal,  by  ii»>>£ing  and  tsk 
in^  into  his  possession  the  acsam  tog  Oar 
sair,  and  placing  a  keeper  in  diarge,  aad 
taking  another  bond  from  W.  H.  Browa  4 
Sons,  with  a  surety,  conditioned  that  if  "Mid 
owners  of  the  tug  Corsair,  William  H.  Brova 
&  Sons,  Samuel  S.  Brown  and  Harry  Brovi. 
shall  abide  by  all  orders, "  etc     On  the  turn 
day  a  claim  was  filed  by  &unnel  S.  Brova 
and  Harry  Brown  as  sole  owners  of  the  tac 
Corsair,  etc.     Exceptions  were  filed  to  Ck 
amended  libel  by  the  claimants  npoo  tkt 
ground  that  process  had  not  bem  wernd  npos 
them ;  that  a  warrant  of  arrest  ought  not  to 
have  issued  under  admiralty  role  7.  witbovt 
affidavit  or  other  proper  proof  diowiag  tke 
propriety  thereof ;  •  that  proceedings  ta  fw 
and  tn  personam  could  not  be  joimd  ia  tkt 
same  libel ;  that  ''there  was  no  power  ia  tht 
court  to  allow  the  libelants  to  diaage  tto 
suit  from  a  suit  tn  rem  to  a  suit  in  pirswim/ 
and  that  the  cause  of  action  was  bamd  bt 
the  prescription  of  one  year  acoordia;  t^ 
the  law  of  the  State. 

The  cause  was  heard  upon  these  exoeptioaiv 
and  the  court  "*  beinf  of  the  c^inion  that  sk 
suit  and  the  amended  libel  is  an  action  i»i(f 
a  special  statute  of  the  State  of  LooistaM 


A9  to  what  placeathejuriidtction  of  admiralty  <• 
confined^  see  note  to  Allen  v.  Newberry,  16:  UO. 

Ajb  tojuriidietion  oftiait  and  United  States  eotirtt, 
OM  to  territory  and  offeni^es^  ebb  and  flow  of  Mde,  aa 
to  criminal  and  eivUjmriedietion^  see  notee  to  United 
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States  V.  Bevana,  4: 104,  and 
0:868. 

Am  to  eoncimivenem  ef 
uihen  may  he  re-esMmliMd,  sea 
Amuroyd«  8: 8BIL 
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sobjectiiiip  Hie  owners  to  liabili^,  whereas 
the  action  under  the  original  libel  sprang 
from  the  ^^eneral  liability  of  ships  arrested 
as  offending  things  under  the  admiralty  law ; 
that  the  amendment  introduced  a  new  party, 
and  since*  at  the  time  of  the  amendment  be- 
ing made,  more  than  a  year  had  elapsed,** 
the  exception  was  allowcKl  and  the  suit  dis- 
misBed. 

On  appeal  to  the  Circuit  Court,  this  decree 
wns  afflimed,  and  an  appeal  taken  by  the 
libelants  to  tiiis  court. 

Mr.  Rlehard  DeGra^,  for  appellant: 
The  decree  of  the  Circuit  Court  was  errone- 
ous, in  that,  it  did  not  maintain  the  seizure  of 
the  tog  Corsair  in  the  proceeding  in  rem  for 
the  sulferings,  fright  and  shock  endured  by 
said  £tta  Barton  during  her  lifetime  while  a 
passenger  on  board  of  said  tug,  and  hold  that 
the  rii£t  of  action  in  rem  to  recover  therefor 
by  subrogation  under  the   Code  of 
»uisiana  to  libel  Ian  ts. 
The  Moae$  Taylor,  71  U.  8.  4  Wall.  427  (18: 
400);  New  Shigland  M,  Ine.  Co.  v.  Dunham,  78 
U.  8.  11  WalL  28  (20:  98);  The  New  World  v. 
King,  57  U.  8. 16  How.  469  (14: 1019);  Earhart 
▼.  Jfew  Orleane  d  C.  E.  Co.  17  La.  Ann.  243. 
A.  xyroceeding  in  rem  can  be  amended  into 
a  proceeding  in  personam. 

Leathers  v.  Blessing,  105  U.  8.  626  ^6: 1192); 
Cftamberlain  ▼.  Ward,  62  U.  S.  21  How.  654 
a6:  21S);,Bett8r  Adm.  Pr.  99;  The  CharUs 
Morgan,  115  U.  S.  69  (29:  316). 

The  anit  which  began  in  rem,  because  by 
the  appearance  of  the  defendants,  to  all  in- 
tents and  purposes,  a  suit  in  personam  on  the 
day  the  bond  was  filed. 

Roberts  y.  The  HuntsviUe,  8  Woods,  886;  7%e 
Union,  4  Blatchf.  90;  The  White  SquaU,  4 
Blatcht  108;  The  Zenobia,  1  Abb.  Adm.  55. 

The  practice  continues  substantially  the 
aame  in  the  English  admiralty  to  this  day. 

Hie  8t.  Johan,  1  Hag.  Adm.  Rep.  834;  2 
Browne,  CIt.  &  Adm.  L.  400;  The  Triune, 
8  Hag.  Adm.  Rep.  114. 

A  recovery  was  had  in  admiralty  in  case  of 
death  in  proceedings  in  personam  in  the  fol- 
lowing cases:  Tfte  Cephalonia,  29  Fed.  Rep. 
882;  affirmed  on  appeal  82  Fed.  Rep.  112;  Hreb- 
rik  V.  Carr,  29  Fed.  Rep.  298. 

Messrs.  Joseph  P.  Hornor  and  Guy  M« 
Homer,  for  appellee: 

J&.  Justice  Brown  delivered  the  opinion 
of  the  court : 

This  was  a  libel  in  rem  against  the  tog 
Oorsair,  by  the  mother  of  one  Ella  Barton, 
to  recover  for  the  loss  of  her  life  in  a  colli- 
sion alleged  to  have  been  occasioned  by  the 
negligence  of  those  in  charge  of  the  tug. 
^ceptions  to  this  libel  were  sustained,  upon 
the  ground  that  a  suit  in  rem  would  not  lie 
for  injuries  resulting  in  death ;  but  leave 
^'^  given  to  amend  by  proceeding  in  per- 
^onam  against  the  owners  of  tJie  tug.  Ex- 
<3eptions  were  also  filed  to  the  amended  libel 
^pon  the  ground  that  the  amendment  intro- 
duced a  new  party  to  the  suit,  and,  as  against 
such  party,  the  year  had  elapsed  within 
which,  uBder  the  law,  the  action  must  be 
hrought. 

1.  The  decree  of  dismissal  so  far  as  it 
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operated  upon  the  amended  libel,  was  proper 
for  two  reasons:  First,  the  amendment  to 
the  original  libel  by  introducing  the  owners 
of  the  tug  as  parties  defendant  was  in  vio- 
lation of  admiralty  rule  15,  providing  that 
"in  all  suits  for  damages  by  collision,  the 
libelant  may  proceed  against  the  ship  and 
master,  or  against  the  ship  alone,  or  against 
the  master  or  owner  alone  in  personam.'^ 
These  rules,  from  12  to  20  inclusive,  were  in-  [342] 
tended  to  prescribe  a  remedy  appropriate  to 
each  class  of  cases  in  admiralty,  allowing 
in  certain  cases  a  joinder  of  ship  and  freight, 
or  ship  and  master,  or  alternative  actions 
against  the  ship,  master,  or  owner  alone.  In 
no  case,  however,  under  these  rules,  except 
in  possessory  suits,  can  the  ship  and  owner  be 
joined  in  the  same  libel,  t^ou^h  perhaps  they 
may  be  in  cases  not  falling  within  the  rules. 
These  rules  were  adopted  m  pursuance  of  an 
Act  of  Congress  of  August  23,  1842,  (5  Stat, 
at  L.  516,)  authorizing  this  court,  amongst 
other  things,  to  prescribe  "the  forms  and 
modes  of  proceedings  to  obtain  relief"  in 
suits  in  admiralty,  and  have  always  been  re- 
garded as  having  the  force  of  law.  They 
are  little  more  than  a  recognition  and  form- 
ulation of  the  previous  practice  of  courts  of 
admiralty  in  this  country  and  in  England. 
They  have  come  before  this  court  in  several 
instances,  and  have  always  been  treated  as 
obligatory..  Thus  in  Newell  v.  Norton,  70 
U.  8.  3  Wall.  257,  [18:  271],  the  District 
Court,  in  accordance  with  the  prayer  of  the 
libel,  issued  process  in  rem  ngainst'lhe  vessel 
for  a  collision,  and  citations  in  •lersonam, 
against  the  master,  owner,  and  pilot.  On 
exceptions  being  filed  for  misjoinder,  the 
court  ruled  that  an  action  aerainst  the  owner 
and  pilot  could  not  be  joined  with  the  pro- 
'ceeding  in  rem,  and  that  the  libelant  must 
elect  which  remedy  he  would  pursue ;  and, 
he  having  elected  to  proceed  in  rem  against 
the  steamboat  and  in  personam  against  the 
master,  the  libel  was  dismissed  as  to  the 
owners  and  pilot,  and  sustained  as  against 
the  steamboat  and  master.  The  allowance 
of  this  amendment  was  held  hj  tJiis  court  to 
l)e  proper,  Judge  Grier  observing,  however, 
that  the  objection  that  a  libel  in  rem  against 
a  vessel  and  in  personam  against  the  ''owner*' 
cannot*  be  Joined  was  properly  overruled. 
The  word  "owner"  here  is  evidently  a  mis- 
print for  **  master, "  as  appears  from  tie  sylla- 
bus and  statement  of  the  case  on  page  259. 
Rule  19,  prescribing  the  mode  of  proceeding 
in  cases  of  salvage,  was  discussed  by  Mr.  Jus- 
tice Clifford  in  the  case  of  Tl^e  Sabine,  101  U. 
S.  848  [28 :  982],  in  which  he  said  that  there 
was  no  authority  for  holding  that  salvors 
may  proceed  against  the  ship  and  cargo  in 
rem  and  in  personam  against  the  consignees 
of  the  cargo,  in  the  same  libel,  as  the  rule 
gave  onlv  an  alternative  remedy  in  rem 
against  the  property  saved,  or  in  personam  [343] 
against  the  party  at  whose  request  or  for 
wnose  benefit  the  service  had  been  performed. 
He  found  there  was  no  well  considered 
authority  which  gave  anv  countenance  to  the 
theory  tnat  the  two  modes  of  proceeding  in 
rem  against  the  ship  and  cargo,  and  in  per- 
sonam  against  the  owners  of  the  same,  might 
be  joinS  in  the  same  libel,  citing  2he  Bos* 
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ton,  1  Sumn.  288,  and  The  Hope,  8  C.  Rob. 
215.  He  spoke  of  the  nineteenth  rule  as 
''expressed  throughout  in  tiie  disjunctive 
form,  and  plainly  requires  the  action,  if 
against  tibe  property  saved  or  the  proceeds 
thereof,  to  be  in  rem,  the  alternative  clause 
clearly  referring  to  a  case  where  the  property 
saved  has  been  sold,  and  the  proceeds  of  the 
sale  have  been  deposited  in  the  registry  of 
the  court." 

A  like  construction  has  uniformly  been 
given  to  this  rule  by  the  circuit  and  district 
courts.  TheRicha/rdDoane,  2  Ben.  Ill,  (Jtfr. 
Justice  Blatchford)  ;  The  Zodiac,  5  Fed.  Rep. 
220,  228.  {Judge  Choate)  ;  Atlantic  Mut,  Ine. 
Co,  V.  Alexandre,  16  Fed.  Rep.  279,  {Judge 
Brown)  ;  The  Young  America,  Brown's 
Adm.  462.  Jud^e  Longyear's  citations  in 
the  last  case  intimate  that  a  similar  practice 
prevailed  in  England,  at  least  until  the 
adoption  of  the  Judicature  Act  2  Conk- 
ling,  Adm.  48;  2  Parsons,  Shipping  &  Ad- 
miralty, 878. 

Second.  If  the  so-called  amended  libel  be 
considered  as  an  independent  libel  aeainst 
the  owners  in  personam,  then  it  is  clearly  de- 
fective in  failing  to  aver  that  the  respondents 
were  the  owners  of  the  tug  at  the  time  of 
the  accident. 

2.  An  important  question  arises  in  connec- 
tion with  the  dismissal  of  the  original  libel, 
which  has  never  been  squarely  presented  to 
this  court  before,  and  that  is  as  to  the  power 
of  the  DiiMxict  Court  to  entertain  a  libel 
in  rem  toj  damages  incurred  by  loss  of  life, 
where  by  ttir  local  law  a  right  of  action  sur- 
vives to  tii/e  administrator  or  relatives  of  the 
deceased,  but  no  lien  is  expressly  created  by 
the  Act.  A  similar  question  arose  in  the  case 
of  Sx  parte  Gordon,  104  U.  8.  515  [26:  814], 
where  a  writ  of  prohibition  was  applied  for 
to  enjoin  the  prosecution  of  an  action  in  rem 
for  loss  of  life;  but  the  writ  was  denied 
upon  the  ground  that  the  liability  was  within 
the  jurisdiction  of  the  District  Court  to  de- 
cide, and  any  error  it  might  commit  in  this 
particular  could  only  be  corrected  by  appeal. 
Subsequently  in  the  case  of  The  Hamsburg, 
119  U.  8.  199  [30:  858],  it  was  held  that  in 
the  absence  of  an  Act  of  Congress  or  a  state 
statute  giving  a  right  of  action  therefor,  a 
suit  in  £[miralty  could  not  be  maintained  to 
recover  damages  for  the  death  of  a  human  be- 
ing, caused  by  negligence.  This  was  a  mere 
application  to  the  court  of  admiralty  of  a 
principle  which  had  been  announced  by  this 
court  as  applicable  to  courts  of  common  law 
in  the  JIdobile  L.  Ine,  Go,  v.  Brame,  95  U.  S. 
754  [24:  580].  The  Harrisburf  was  a  Penn- 
sylvania vessel,  and  the  collision  occurred 
in  the  waters  of  Massachusetts,  both  of  which 
states  gave  a  remedy  by  civil  action,  with  a 
proviso  that  such  action  should  be  brought 
within  one  year  after  the  death ;  and  while 
the  question  of  the  right  to  sue  in  rem  for  the 
recovery  of  such  damages  when  an  action  at 
law  had  been  given  therefor  by  the  state 
statute,  was  presented  in  that  case,  it  was 
not  decided,  since  the  suit  was  not  begim 
until  nearly  five  years  after  the  death,  and 
the  case  went  off  upon  that  ground. 

Prior  to  this  decisioa  a  number  of  libels 
noth  in  rem  and  inpereonam  had  been  brouirht 
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for  loss  of  life  in  the  courts  of  different  dis- 
tricts, and,  as  a  rule,  the  liability  was  hM 
to  exist,  but  the  questicm  whether  sock  Im- 
bility  should  be  enfcffced  in  rem  or  «•  per- 
sonam does  not  seem  to  have  been  dfemf  d. 
except  in  the  cases  of  The  Si^tam  Glem,  f 
Fed.   Rep.  835,  and  2^  Mankasaei,  18  Fed. 
Rep.  918,  on  one  of  which  Jud^  Benedict* 
and  in  the  other  Judge  Hughes,    held,  Ifast. 
while  the  state  statute  created  a  right  H  did 
not  create  a  lien,  and  that  s  libd   im  fos 
could  not  be  maintained.    Since  the 
in  The  Barrisburg  case,  that  no  libel 
except  where  a  right  to  sue  is  given  by 
local  statute,  the  question  has  been  pitatuu 
only  in  the  case  of  Welsh  v.  T%e  North 
bria,  40  Fed.  Rep.  655,  in  which  Jud^e  Bm- 
ler  adopted  the  views  expressed  in  The  £f$immm 
Olen  and  The  Manhasset,    In  Tke  Oregvm,  4S 
Fed.  Rep.  62,  a  lien  was  given  bj  the  stsfee 
statute  and  was  enforced  in  the  sdmirmltj. 

A  similar  question  under  Loid  Csmpbel]*s 
Act  allowing  damages  to  be  recovered  "  w] 
soever  the  death  of  a  person  shall  be 
by  wrongful  act,  neglect,  or  defiuilt»* 
been  the  subject  of  much  discoadon  in  the 
courts  of  England.  By  the  Admiralty  Oourt 
Act  of  1861,  g  7,  jurisdiction  was  given  to 
the  High  Oourt  of  Admiralty  over  *say 
claim  for  damase  done  by  any  ship,* and  bgr 
§  85  **  the  jurisdiction  conferred  by  this  Act 
on  the  High  Court  of  Admiral^  may  be  ex- 
ercised eiwer  by  proceedings  tm  ftm  or  by 
proceedings  in  personam.^  Qivin/t  a  con- 
struction to  these  provisions,  it  was  held  by 
Sir  Robert  Phillimore  in  1867,  in  The  :^^ifk 
L.  R.  2  Ad.  &  Ec.  24,  that  peraonal  injuries 
were  included  bv  the  words  ^dsmage  done 
by  a  ship,"  ana  that  proceedings  tn  rem 
mieht  be  taken  for  damages  occasioned  br 
such  injuries.  In  the  subsequent  esse  ol 
The  OiMfaoDe,  L.R.  8Ad.ASc.S25,thi 
same  rule  was  applied  to  a  suit  for  dsmages 
instituted  by  the  personal  representatives  of 
a  seaman  who  had  been  killed  in  a  oollisios. 
This  was  subsequently  affirmed  in  Tke  Sr- 
phrer,  L.  R.  8  Ad.  &  £c  880,  decided  is 
1R70.  The  same  qiuestion  came  before  tte 
Court  of  Queen's  Bench  upon  an  applica- 
tion for  a  writ  of  prohibition  in  the  case  of 
Smith  V.  Brown,  L.  R.  6  Q.  B.  729,  in  1871, 
wherein  it  was  held  that  the  word  *dama^* 
did  not  include  loss  of  life  and  personal  ta- 
ury,  and  that  the  Admiralty  Court  Act  cos- 
erred  no  jurisdiction  upon  the  High  Oomt 
of  Admiraltv  to  entertain  a  salt  uimr  LonI 
Campbell's  Act  The  judgment  of  the  ocMat 
in  this  case  was  delivered  by  Lord  Oki^ 
JvLstiee  Cockbum,  and  concurred  in  wiu 
some  doubt  by  Mr,  Justice  Blackboxn.  Kot- 
withstanding  this  prohibition,  howevvr,  tht 
Court  of  Admiralty  continued  to  asasM 
jurisdiction  of  actions  in  rem  brought  by  tkt 
personal  representatives  of  a  deceased  perios. 
This  appears  from  the  case  of  7^  /^noMiia 
L.  R.  (2  Prob.  Div.  168, )  Sir  Robert  Philli- 
more being  of  the  opinion  that  he  was  booad 
by  the  case  of  The  Beta,  L.  R  8  P.  C  417. 
in  which  tho  judicial  committee  of  tkt 
Privy  Council  had  held  that  the  wonl*dHft- 
age**  referred  to  injuries  to  the  penon  as 
well  as  to  property.  On  appeal  to  the  Ccatt 
of  Appeals,  his  judgment  was  affirmed  by  a 
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iTided    court    The    question    was    again 
Used  before  the  Admiralty  Division  of  the 
[igh  Court  of  Justice,  in  the  case  of  Tha 
^era  Onu^  L.  R.  9  Prob.  Div.  88.  in  which 
ir,  Justtee  Butt  did  not  discuss  the  question, 
ut  held,  in  deference  to  the  previous  decis- 
Qos  of  Dr.  Phillimore,  that  an  action  in 
tm  YTould  lie  by  the  widow  and  adminis- 
ratrix  of  the  master  of  a  British  schooner 
gainst  the  Vera  Cruz  and  that  the  plaintiff 
hould  recover  a  moiety  of  the  damage  she 
tad  sustained,  both  vessels  being  adjudged 
o  be  in  fault    On  appeal  the  Court  of  Ap- 
>eals,   L.  R.  9  Prob.   Div.  06,   held  that  it 
WBS  not  bound  by  its  former  decision  by  a 
livided  court  in  the  case  of  I'hs  Franconia 
md  reversed  the  judgment  of  the  Admiralty 
[>i vision.    The  case  was  again  appealed  to 
he  House  of  Lords,  and  the  judgment  of  the 
x>uTt  below  was  affirmed.    L.  K.  10  App. 
Cas.  59.     Lord   OhanceUor  Selbome    in  de- 
livering the  opinion  held  that  the  85th  section 
of    the   Admiral  tv  Court  Act  above  cited 
showed  that  **  while  an  option  to  proceed  in 
rem  or  in  perdonam  is  ffiven  as  to  the  juris- 
diction conferred  by  the  Act,  yet  from  the 
very  nature  of  such  an  option  every  case  pro- 
vided for  by  the  Act  is  regarded  as  a  proper 
case  for  a  proceeding  in  rem;  and  accord- 
ingly the  appellant,  considering  that  the  7th 
se&on  brought  cases  under  Lora  Campbell's 
Act   within  the  purview  of  the  admiralty 
iurisdiction,    justlv  upon  that   hypothesis 
held  f  ^  to  mean  such  actions  as  were  capable 
of  being  brought  by  a  proceeding  like  the 
present  in  rem;  and  if  the  action  cannot  be 
80  brought,  then  I  apprehend  it  will  follow 
»  eonterw  that  the  7th  section  does  not  ex- 
tend to  this  description  of  claim. "    **  No  one 
can  say,"  said  he,  **that  Lord  Campbell's 
Act  relates  expressly  to  claims  for  aamage 
dom  by  ships :  and  this  section  in  the  Act  of 
1861  relates  to  that  and  to  ncthine  else. 
.    .    .    Every    word   of   that    legislation" 
(Lord  Campbell's  Act)  ''being  as  it  appears 
to  me,  legislation  for  the  general  case,  and 
not  for  particular  injury  by  ships,  points  to 
a  common  law  action,  points  to  a  personal 
liabilitv,  and  a  personal  right  to  recover,  and 
is  absolutely  at  variance  with  the  notion  of 
s  proceeding  in  rem. "    Lord  Watson  concurr- 
ing,   said:    **I  entertain  no  doubt  that  a 
right  of  action  such  as  is  given  by  Lord 
Campbell's  Act  in  a  case  like  the  present  is 
not  a  'claim  for  damage  done  by  a  ship' 
within  the  meaning  of  Uie  7th  section  of  the 
Admiralty  Court  Act,  1861." 

This  is  the  last  expression  of  the  highest 
court  of  England  upon  the  question  of  pro- 
ceeding in  rem  under  Lord  Campbell's  Act, 
snd  must  be  regarded  as  settling  the  law  of 
that  country  that  such  jurisdiction  is  not  con- 
ferred. That,  notwithstandine  this,  an  action 
ij^ per9(mam  w\\\  lie  in  the  admiralty  divis- 
ion is  evident  from  the  case  of  T?u  Bemina, 
L.  R.  11  Prob.  Div.  81,  in  which  the  admir- 
slty  took  cognizance  of  the  case,  and  upon  ap- 

6 «!  to  the  Court  of  Appeals,  L.  R.  12  Prob. 
iv.  68,  and  subsequently  to  the  House  of 
Lords,  L.  R  18  App.  Cas.  1,  the  jurisdiction 
Was  sustained,  a  trial  by  jury  being  now  per- 
mitted in  that  court,  although  the  main  ques- 
tion discussed  was  as  to  me  princiskle  in- 


vol  ved  in  the  case  of  Tharoaood  v.  Bryan,  8  C. 
B.  115,  which  was  overruled.  While  these 
cases  turn  upon  the  construction  of  the  Eng- 
lish acts,  the  courts  have  been  guided  in  sud^ 
construction  by  principles  which  are  of  gen- 
eral application  both  m  this  country  and  in 
England. 

A  maritime  lieu  is  said  by  writers  upon 
maritime  law  to  be  the  foimdation  of  every 
proceeding  in  rem  in  the  admiralty.  In 
much  the  larger  class  of  cases,  the  lien  is 
given  by  the  general  admiralty  law,  but  in 
other  instances,  such  for  example  as  insur- 
ance, pilotage,  wharfage,  and  materials 
furnished  in  the  home  port  of  the  vessel,  the- 
lien  is  given,  if  at  all,  by  the  local  law. 
As  we  are  to  look,  then,  to  the  local  law  in 
this  instance  for  the  right  to  take  cognizance 
of  this  class  of  cases,  we  are  bound  to  in- 

auire  whether  the  local  law  gives  a  lien  upon 
le  offending  thing.  If  it  merely  gives  a 
right  of  action  in  personam  for  a  cause  of 
action  of  a  maritime  nature,  the  District 
Court  may  administer  the  law  by  proceed- 
ings in  pereonam,  as  was  done  with  a  claim 
for  half  pilotage  dues  under  the  law  of  New 
York,  in  the  case  of  Ex  parte  McNiel,  80  U. 
8.  18  Wall.  237  [20:  624],  but  unless  a  lien 
be  given  by  the  local  law,  there  is  no  lien 
to  enforce  by  proceedings  in  rem  in  the- 
Court  of  A.dmiralty. 

The  Louisiana  Act  declares,  in  substance, 
that  the  riffht  of  action  for  every  act  of  neg- 
ligence, which  causes  damage  to  another, 
shall  survive,  in  case  of  death,  in  favor  of 
the  minor  children  or  widow  of  the  deceased  ; 
and  in  default  of  these.  In  favor  of  the 
surviving  father  and  mother,  and  that  such 
survivors  may  also  recover  the  damages  sus- 
tained by  theip  by  the  death  of  the  parent, 
child,  husband  )r  wife.  Evidently  nothing 
more  is  here  contomplated  than  an  ordinary 
action  according  to  Uie  course  of  the  law  aa 
it  is  administered  in  Louisiana.  There  is 
no  intimation  of  a  lien  or  privilege  upon  the 
offending  thing,  which,  as  we  have  already 
held,  is  necessary  to  give  a  court  of  admiralty 
jurisdiction  to  proceed  in  rem, 

8.  We  do  not  find  it  necessary  to  express 
an  opinion  whether  a  libel  in  rem  will  lie 
for  injuries  suffered  by  the  deceased  before 
her  death,  a  right  of  action  for  which  passes 
to  the  immediate  relatives,  under  the  Louis- 
iana statute,  since  there  is  no  proper  aver- 
ment in  the  libel  to  show  that  such  damages 
were  suffered.  It  is  true  that  the  seventh 
paragraph  alleges  that  h'om  the  time  tbe 
"tug struck  the  Dank  of  the  river  to  the  time 
she  sunk,**  (about  ten  minutes,)  **and  the 
said  Ella  Barton  was  drowned,  she,  said  Ella 
Barton,  suffered  great  mental  and  physical 
pains  and  shock,  and  endured  the  tortures 
and  agonies  of  death."  But  there  is  no  aver- 
ment from  which  we  can  gather  that  these 
pains  and  sufferings  were  not  substantially 
contemporaneous  with  her  death  and  insepar- 
able as  matter  of  law  from  it.  Kearney  v. 
Boston  A  W,  R.  R.  Chrp,  9  Cush.  108; 
HoUenbeek  v.  Berkshire  B.  Co.  9  Cush.  478 : 
Kennedy  v.  Standard  Sugar  Refinery ^  125 
Mass.  90;  ILoran  v.  HoUings,  125  Mass.  93. 
Had  she*  suffered  bodily  wounds  and  bruises, 
from  the  result  of  which  she  lingered  and 
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ultimately  died,  it  is  possible  that  her  suffer- 
ing during  her  illness  would  give  a  separate 
cause  of  action ;  but  the  very  fact  that  she 
died  by  drowning  indicates  that  her  suffer- 
ings must  have  been  brief,  and,  in  law,  a 
mere  incident  to  her  death.  Her  fright  for 
a  few  minutes  is  too  unsubstantial  a  basis 
for  a  separate  estimation  of  damages. 

Tlie  decree  of  the  court  below  is,  thertfore, 
€^rmed. 


THE  PEWABIC  MINING  COMPANY. 

Appt,, 

V. 

THOMAS  H.  MASON  bt  al. 


ALFRED  A.  MARCUS,  Appt, 

THOMAS  H.  MASON  et  al. 

(See  8.  a  Beporter*8  ed.  349-868.) 

Masiei^B  sale — wfien  not  disturbed — delay,  vohen 
not  necessary — either  party  may  bid  at  ju- 
dicial sale--e^ity  rule  No,  8S— postpone- 
ment of  sale — inadequacy  of  price. 

1.  A  oourt  of  equity  has  a  discretion  as  to  the 
manner  and  conditioos  of  a  master^ssale,  and  also 
as  to  ordering  *jr  ref  using  a  resale. 

I.  A  master^s  89  ia  made  at  a  time  of  a  severe  finan- 
cial depressloE  '-Ul  not  'jecessarily  be  set  aside 
for  that  rea8c>i\  And  when  the  sale  Is  made 
at  the  end  of  a  iong  Utigration,  the  court  will  not 
disturb  it  for  any  lifrht  or  technical  reason. 

9,  Where  the  decree  directed  that  all  the  assets  of 
a  mininfiT  company  be  sold  at  public  vendue  for 
canb  to  the  highest  bidder,  and  referred  it  to  a 
master  to  ascertain  the  assets,  and  directed  him 
after  the  confirmation  of  bis  report  to  make  the 
sale  after  giving  the  usual  notice,  it  was  not  nec- 
essary to  delay  the  sale  until  every  claim  arising 
since  the  commencement  of  the  suit  bad  been 
passed  to  final  Judgment,  where  ample  provision 
was  made  in  the  orders  for  the  rights  of  all  cred- 
itors. 

4.  At  a  public  judicial  sale  made  by  a  special  mas- 
ter under  the  directions  of  a  oourt  of  chancery, 
<dther  party  may  bid  without  leave  given  by  the 
court. 

4.  General  equity  rule  No.  83,  has  no  reference  to 
a  report  by  a  master  of  a  sale,  but  the  sale  will 
be  confirmed  upon  application,  unless  cause  is 
shown  against  it  within  eight  days  after  service 
of  the  order. 

4.    An  officer  having  charge  of  a  judicial  sale  of 
,  propertyof  much  value  at  the  end  of  a  prolonged 
litigation  is  not  obliged  at  the  last  moment,  in 
response  to  a  dispatch  from  a  stranger,  to  poet- 
pone  the  sale. 

t.  A  judicial  sale  wUl  not  be  set  aside  for  mere  in- 
adequacy of  price,  unless  so  great  as  to  shock  the 
oonsoienca 

[Nos.  1840,  1416.1 
Argued  March  16, 17,  1892.     Deeiddd  May  16, 

1892. 

APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States  for  the  Western  Dis- 

NOTB.— ^t  to  purthaser  at  judicial  sale;  when  pro- 
iected  agaifut  IrreotdarUiea  in  the  proeeedinos  or  sole, 
•ee  note  to  Koonts  v.  Northern  Bank  of  Kentucky 
tl:  46S.  • 

As  to  sherigs*  deeds  09^  deeds  by  masters^  see  note 
to  Walker  v.  Turner,  6: 15& 
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trictof  Michigao,  directing  a  «fe  of  Ike 
erty  of  the  Pewabic  JfiidDg  Compuiy, 
certaining  its  debts  and  assets^aod  fros 
decree  of  coDflnnation  of  aale.    AJkmseL 
See  same  case  below,  26  Fed.  Rep.  882. 
also  183  U.  a  50,  83: 524. 
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Statement  by  Mr.  Juttiee 

These  cases  spring  out  of  the 
and  may  be  considered  U^ettier.    The 
inary  facts  are  these:    On  Apffl  4.  183.  the 
Pewabic  Mining  Company  waa  orgmoiaed  is  a 
corporation  for  mining  copper,  onder  the  bvi 
of  the  State  of  Michigan.    The  term  of  the 
corporation  was  for  thirty  yean,  and  expired 
April  4, 1»83.    The  capital  sUx^  mt  thai  ttme 
consisted  of  40,000  shares,  of  $25  each.    Sot 
withstanding  the  termination  of  the  life  of  the 
corporation,  the  directors  then  \n  cdBce  eoa- 
tinued  its  business  without  change.     On  Marck 
2d,  1884,  at  a  meeting  of  the  stockbokfefs,  by 
a  vote  of  27,919  a^inst  6,754  shares,  the  di 
rectors  were  authorized  to  dispoee  of  the  prop' 
erty  at  a  sum  not  less  than  $50,000,  and  a  ok 
was  directed  to  be  made  to  a  new  corporatice, 
to  be  organized  on  a  basis  of  40.000  abam.  tfai 
shares  in  the  old  to  be  exchanged  in  fnD  pay- 
ment for  shares  in  the  new,  the  stockbolden  k 
the  old,  not  electing  to  join  the  new,  to  reoefre 
their  pro  rata  interest  in  money.    The  pceant 
app)ellees  were  stockholders  in  the  old  oorpon 
tion,  owning  2,650  shares,  and  protested  a^rtsMi 
these  resolutions.    A  new  corporatkm  was  or- 
ganized, but,  before  the  transfer   bad    bm 
made,  the  appellees  filed  their  bfll  in  the  Cir- 
cuit Court  of  the  United  Sutes  for  the  Wrstera 
District  of  Michigan,  the  purpoeeof  whkrb  v« 
to  enjoin  the  proposed  transfer  of  the  propoiy 
of  the  old  to  the  new  corporation,  and  to  havt 
it  sold  at  public  auction,  and  the  praceed&  S- 
vided  ratably  among  the  stockboldera.    Thh 
bill  was  filed  March  81,  1884.    On  find  hesr 
ing  a  decree  was  entered  sustaining  the  pcayir 
of  the  bill,  and  directing  a  sale  of  the  propcfw 
at  public  vendue,  for  cash  to  the  highest  tau 
der,  and  referring  the  cause  to  Peterwhlit  » 
special  roaster,  with  power  to  ■■ijfUaia  tkt 
a<tsets  and  debts  of  the  mining  oompaay.  lad 
directinff  that,  after  asoertaininc  and  Bskter 
report  thereof  to  the  court^  he  Mioald  vncni 
to  sell  the  property  at  public  TeDdiia,    9  M. 
Rep.  882.  « 

From  that  decree  an  appeal  was  takfa,wi 
thereafter  this  court  sustained  the  deciee  to  te 
as  it  ordered  a  sale.  In  refereace  to  thi  sr 
counting  before  the  master,  il,  howe%er.  4^ 
rected  that  it  should  be  widened  so  as  to  iacMi 
tlie  proceedings  of  the  directors  suce  tte  dh 
solution  of  the  corporation.  Hie  opiaioi  «( 
this  court  was  announced  JaaoarT  lS,l!i& 
188  U.  S.  60  [88:  5241.  The  mawiate  wm  h 
sued  February  6,  and  was  filed  in  the  OroA 
Court  on  March  14, 1890.  In  the  eiecntioi  rf 
the  decree  a  sale  was  made  by  the  saslerM 
the  24th  of  January.  1891,  more  thaa  aW 
after  its  affirmance  6y  this  court;  the  P«tW 
era  being  Thomas  Henry  Mason  aad  wtffita 
Hart  Smith,  two  of  the  original  plaintifli,  sai 
the  price  paid  being  $710,000.  The  sals  «« 
connrmed;  and  to  set  aside  the  coofli 
and  to  open  the  sale  were  the  matti 
to  be  accomplished  bj  the  three 
in  these  two  cases. 
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Memrt,  ThonuM  H.  Talbot,  Robert  K* 
lorse«  J.  Lewis  dt»ekpole»  Russell  C. 
^ftrander  and  CFiarlfS  E,  Mellier  for  appel- 
tots: 

Tbe  sale  to  the  complainnnts,  made  without 
live  of  tbe  court  to  bid,  io  pursuance  of  a 
:cret  f^beme  entered  into  witb  a  rival  com* 
any  in  wbich  tbey  were  large  stockholders. 
>  torn  over  the  property  to  it  at  a  large  private 
rofit,  undisclosed  to  either  the  court,  master, 
r  other  bidders,  is  contrary  to  the  plainest 
rinciples  of  equity,  and  must  be  annulled. 

Vantt  v.  Harris,  Turn.  &  R.  524;  Mason  v. 
\%tabic  Min,  Co,  188  U.  8. 50(33:524),  2  Lind- 
sv.  Partnership,  658,  569;  Rorer,  Judicial 
iftles,  58;  Ryder  v.  Gawer,  6  Bro.  P.  C.  806; 
^dney  ▼.  Ranger,  12  Sim.  118;  Byrne  v.  Laf- 
n-ty^  8  It.  Eq.  Rep.  47;  Alten  v.  Bond,  8  &. , 
XI.  Rep.  865;  Qnesi  v.  Smythe,  L.  R  6  Ch. 


51;  WiidY,  Milne,  26  Beav.  604;  Ex  parte 
^^cey,  6  Ves.  Jr.  625;  Litter  v.  Lister,  6  Ves. 
(r.  631  a;  Miehaud  t.  Qirod,  45  0.  S.  4  How. 
i55(ll:  1059). 

The  admitted  omission  of  the  complainants 
a  adyising  the  court  of  their  intention  to  bid, 
lod  their  equally  inequitable  omission  to  noti- 
fy the  special  master,  or  the  other  stockbold- 
sra  or  oUier  bidders,  amounts  to  such  suppres- 
no  tori  as  to  afford  in  itself  ground  for  setting 
iride  the  sale. 

Wren  v.  Kirton,  8  Ves.  Jr.  502;  Williams  y. 
Attenborough,  Turn.  &  R.  70;  Thompwn  v. 
Mount.  1  Barb.  Ch.  607,  Mi.  ed.  513;  Ouat 
T.  8mvthe,  L.  R  6  Ch.  561;  Ex  parte  James,  8 
Ves.  Jr.  848. 

Tbe  defendants  had  the  right  of  election  be- 
tween a  confirmation  of  the  sale  and  receipt  of 
tbe  profits  of  the  buyers  on  tbe  one  band,  and 
of  its  annulment  on  the  other.  This  election 
is  a  qaeittion  independent  of  the  date  of  con- 
firmation by  the  conn  below.  They  have 
reasonably  exerdsed  it  and  have  been  guilty  of 
no  Idcbes. 

Watson  V.  Birch,  2  Ves.  Jr.  51;  White  y,  Wil 
son,  14  Ves.  Jr.  161.     MarlattY,  Warwick,  18 
18  N.  J.  Eq.  108;  Sidney  v.  Ranger,  12  Sim. 
118. 

The  action  of  the  court  below  on  April  27, 
in  refusing  to  set  afide  the  sale  of  January  24 
and  to  reopen  the  biddings  was  appealable. 

Brorkett  v.  Brockett,  43  U.  S.  2  How.  238 
<11:  251);  Washington,  Q,  A  A.  R.  Co,  v.  Wash- 
ington, 74  U.  8.  7  Wall.  575  (19:  ^74);  Blossom 
T  Milwaukee  <f  C.  fi.  O?.  68  U.  S.  1  Wall. 
«55  (17:  678). 

It  is  well  established  io  England  and  in  the 
United  States  that  a  setting  aside,  or  a  refusal 
10  set  aside,  a  judicial  sale,  an  opening  of,  or  a 
refusal  to  reopen,  the  biddings  is,  in  general, 
subject  to  appeal. 

Afder  V.  Gower,  6  Bro.  Pari.  Cas.  806;  Guest 
▼.  Smifthe,  L.  R  6  Ch.  651;  Collier  v.  WhippU, 
13  Wend.  224;  Tripp  v.  Cook,  26  Wend.  148; 
yational  Bank  of  Metropolis  v.  Sprague,  21 N. 
J.  Eq.  468;  Campbell  v.  Gardner,  11 N.  J.  Eq. 
428;  Nugent  v.  Augent,  54  Mich.  557;  State  v. 
Roanoke  Sav,  Co.  86  N.  C.  408;  Wilson  r. 
Sliields,  8  Baxt.  65. 

Messrs,  Thoman  B,  Dustan,  Alfted  Russell 
«Dd  Don.  M.  DickJjisoiif  for  appellees. 

Under  the  Enffli»h  practice,  the  practice  of 
opening  the  biddings  upon  a  substantial  ad- 
nuce  in  price,  even  before  confirmation,  was 
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strongly  disapproved  by  the  highest  author- 
ity. 

Doran  v.  Ross,  1  Ves.  Jr.  67;  White  r.  Wil^ 
son,  14  Ves.  Jr.  51;  Barlow  v.  Osborne,  6  H. 
L.  636;  Williamson  v.  Dale,  8  Johns.  Cb.  290, 
1  L.  ed.  622;  Trwp  v.  Cook,  26  Wend.  148-156; 
8  Am.  &  Eng.  Enc.  Law,  260,  n.  8. 

The  practice  of  opening  biddings  before  con- 
firmation merely  on  an  offer  of  an  advanced 
price  has  never  obtained  any  standing  in  this 
country. 

8  Am.  &  Eng.  Enc.  Law.  261  n./2Dan.  Ch. 
Pr.  (6th  ed.)  1286,  n.  7,  and  1289;  Campbell  v. 
Gardner,  11  N.  J.  Eq.  426. 

It  is  never  done  in  Michigan  except  for  fraud; 
Burtch  V.  Eogge,  Harr.  Ch.  (Mich.)  ZUBut- 
lard  V.  Greene,  10  Mich.  268;  Gilbert y.  Hairs, 
48  Mich.  288;  Graffam  v.  .Burgess,  117  U.  8. 
191  (29:  843). 
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A  sale  will  not  be  set  aside  for  inadequacy 
of  price  unless  the  inadequacy  be  so  great  as 
to  shock  the  conscience,  or  unless  there  be  ad- 
ditional circumstances  against  its  fairness. 

Livingston  v.  Byrne,  11  Johns.  656,  666; 
Williamson  Y,  Dale,  Z  Johns.  Ch.  290,  292,  1 
L.  ed.  622,  623;  Howell  v.  Baker,  4  Johns.  Ch. 
118,  1  L.  ed.  784;  TiernanY,  Wilson,  Q  Johns. 
Ch.  411, 2  L.  ed.  167;  DuncanY.  Dodd,  2  Paige, 
99,  2  L.  ed.  829;  Collier  v.  Whipple,  18  Wend. 
2U,  226;  Tripo  v.  Cook,  26  Wend.  148;  Ltfevrs 
V.  Laraway,  22  Barb.  167,  178;  Seaman  r, 
Riggins,  2  N.  J.  Eq.  214;  Eberhart  v.  Gilchrist, 
11  N.  J.  Eq.  167;  MarlaU  r.  Warwick,  18  N. 
J.  Eq.  108;  Klcspping  v.  Stellmacher,  21  N.  J. 
Eq.  828;  Wetzler  v.  Schaumann,  24  N.  J.  Eq. 
60;  Carson's  Sa'e,  6  Watte,  140;  Surget  v. 
Byers,  Hemp.  716;  Byers  v.  Surget,  60  U.  8. 
19  How.  808(15:  670);  Andrews  v.  Scotton,  2 
Bland.  Ch.  629;  Glenn  y.  dapp,  11  Gill  &  J. 
1;  House  Y.  Walker,  4  Md.  Ch.  62;  Toung  v. 
Teague,  1  Bail.  Eq.  18,  14;  WJiite  r.  Floyd, 
Speer's  Eq.  851 ;  Hart  v.  Bleight,  8  T.  B.  Mon. 
278;  Reed  v.  Carter,  1  Blackf.  410;  Pierce  r. 
Knetland,  7  Wis.  224;  Montague  v.  Dawes,  14 
Allen,  369:  DrinanY.  Nichols,  116  Mass.  ^53. 

When  the  court  interposes  its  own  ofllcer  to 
conduct  the  sale  in  accordance  witb  specific 
directions  of  its  decree,  complainanto  may  bid 
for  the  trustee  of  the  person  whose  property  is 
sold. 

Smith  V.  Black,  116  U.  8.  808  (29:  898); 
Richards  v.  Holmes,  59  U.  8. 18  How.  143  (15: 
804);  Anderson  v.  ButUr,  5  L.  R.  A.  166,  81 
8.  C.  188;  Twin  Lick  Oil  Co,  v.  Marbury,  91 
U.  8.  587  (23:  829). 

If  the  trustee's  sale  is  duly  advertised  and 
properly  conducted,  it  will  not  be  set  aside 
merely  because  of  gross  inadequacy  of  price, 
though  made  to  a  corporation  of  which  the 
trustee  is  an  oflScer. 

Clark  Y.  Elton.  100  U.  8.  149  (25:  578);  and 
see  as  to  complainant's  right  to  bid,  Allen  v. 
GiUette,  127  U.  8.  696  (82:  274):  Mott  v.  Walk- 
ley,  8  Edw.  Ch.  690,  6  L.  ed.  772;  Hogsett  v. 
Ellis,  17  Mich.  868;  Ledyard  r.  PhiUips,  82 
Mich.  18. 

Even  if  there  has  been  a  combination  be- 
tween two  bidders  to  share  the  proflte  made  on 
the  bid,  if  there  were  no  agreement  to  dampen 
the  competition  of  others  tbe  sale  would  not 
be  affected 

2  Dan.  Cb.  Pr.  p.  1288,  and  cases:  Wicker  r. 
Hbppoek,  78  U.  8.  6  Wall.  99  (18:  753);  Bieh- 
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ardB  ▼.  EohM9^  89  U.  8.  18  How.  148  (15:804); 
Culver  Y,  MoKneawn,  48  Mich.  822;  Hapkin$ 
▼.  Entign.  9  L.  R.  A.  781, 122  N.  Y.  144. 

The  objection  that  the  master's  sale  was 
prematurely  confirmed  ander  the  rules  of 
equity  practice  has  nothing  to  rest  upon. 

Story  V.  Livingston,  88  U.  8.  18  Pet  859 
(10:  200);  McMieken  v.  Perin,  59  U.  8. 18  How. 
607  (15:  504);  OeUuloid  Mfa.  Co.  v.  Cellonits 
Jffg.  €h„  40  Fed.  Rep.  476;  MeOen  v.  Moline 
jfaOeable Iran  Works,  181  U.S.  852(88:  178); 
District  of  Columbia  ▼.  MeBlair,  124  U.  8. 
820  (81:  449);  Butterfldd  y.  Usher,  91  U.  8. 
246  (28:  818);  BlaeJdmm  y.  Selma  H.  Co.  ^ 
Fed.  Rep.  689.  , 

After  contlrmation  and  rights  of  a  third  par- 
ty have  accrued  a  sale  cannot  be  attacked  sa?e 
by  an  original  suit 

Crawford  v.  Tuller,  85  Mich.  ^1\  Berry  v.  In- 
ties,  85  Mich.  189;  Lawrence  y.  Jarvis^  86 
Mich.  281;  Jewett  v.  Morris,  41  Mich.  689. 

The  (juincy  Mining  Company  is  a  vendee  of 
the  purchaser  under  a  confirmed  sale  before 
the  entry  of  any  appeal  or  the  entry  of  any 
motion  by  any  party  to  the  cause  or  any  bid- 
der to  reconsider  the  order  of  confirmation; 
that  company  would,  therefore,  hold  the  prop- 
erty by  a  good  title. 

Bank  of  United  States  y.  Bank  qf  Washing- 
ton, 81  tJ.  8.  6  Pet.  16  (8:  802);  Guiteau  y. 
Whisely,  47  Dl.  438;  Koontz  v.  Northern  Bank 
of  Kentucky,  88  U.  8.  16  Wall.  202  (21:  468); 
Stuart  y.  Gay,  127  U.  8.  527  (82:  194). 

That  company  is  not  a  paity  to  this  proceed- 
ing or  cause,  and  could  hold  toe  property  un- 
less its  title  should  be  successfully  assailed  in 
a  plenary  suit  for  fraud.  The  court  will  not 
do  a  yaln  thing  by  interfering  with  the  order 
of  confirmation. 

Cray  y.  Brignarddlo,  68  U.  8.  1  Wall.  627 
(17:  693);  Fovike  y.  Zimmerman,  81  U.  8.  14 
Wall.  118(20:  785);  Qalpin  y.  Page,  85  U.  8. 18 
Wait  850.  878,  875  (21:  959.  965);  DavU  y. 
Qaines,  104  U.  8.  891  (26:  759);  South  Fork 
Canal  Co.  y.  Gordon,  2  Abb.  U.  8.  479, 
480;  Chok  y.  Montgomery  70  Mich.  94,  100; 
Fi'eeman,  Judgments,  §  &4,  cases  under  y. 

Mr,  Justice  Breyrer  deliyered  the  opinion 
of  the  court: 

The  question  in  this  case  is  whether  the 
master's  sale  shall  stand.  It  may  be  stated 
generally  that  there  is  a  measure  of  discretion 
in  a  court  of  equity,  both  as  to  the  manner  and 
conditions  of  such  a  sale,  as  well  as  to  ordering 
or  refusing  a  resale.  The  chancellor  will  al- 
ways make  such  provisions  for  notice  and  other 
conditions  as  wilt  in  his  Judgment  best  protect 
the  rights  of  all  interested,  and  make  the  sale 
most  profitable  to  all;  and  after  a  sale  has  once 
been  made,  he  will,  certainly  before  confirma- 
tion, see  that  no  wrong  has  been  accomplished 
in  and  by  the  manner  in  which  it  was  con- 
ducted. Yet  the  purpose  of  the  law  is  that  the 
sale  shall  be  final ;  and  to  insure  reliance  upon 
such  sales,  and  induce  bidding,  it  is  essential 
that  no  sale  be  set  aside  for  trifling  reasons,  or 
on  account  of  matters  which  ought  to  haye  been 
attended  to  by  the  complaining  party  prior 
thereto.  And  in  this  respect  regard  may  prop- 
erly be  had  to  all  that  has  transpired  before, 
for  the  conduct  of  the  parties,  their  acts  and 
omissions,  may  largely  interpret  their  action  at 
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the  time  of  the  sale.  In  order,  therefnc,  lo 
understand  fully  the  merits  of  then  pocat 
appeals  we  must  notice  the  comw  of  the  licck^ 
tion  and  the  conduct  of  the  parties  prior  to  \m 
sale. 

In  1888  the  Pe  wabic  Mining  Comptaj  ctma 
to  exist:  its  property  then  beloognl  to  the  dif- 
ferent stockholders  as  tenants  in  coama. 
They  could  not  agree  among  tbemselyei  Tke 
minority  appealed  to  the  courts,  and  there  tk 
litigation  was  carried  on  for  years;  the  maur- 
ity  insisting  upon  a  sale,  the  majocitj  npoo  ik 
transfer  of  the  property  to  a  new  coqnndoL 
At  the  end  of  six  years  the  controrenj  w 
finally  determined  by  this  court;  and  ia  Jos- 
ary,  1890,  a  decree  of  the  Circuit  Ooort  dhecs 
ing  a  sale  was  affirmed.  During  tbeat  mn 
each  party  was  fully  aware  of  the  porpcae  u J 
contention  of  the  other,  and,  therefoR;.  hai 
ample  time  to  prepare  for  whaleyer  migiit  be 
the  outcome  or  the  litigation.  In  Jaaoarr, 
1890,as  stated,the  final  deosion  wassncoaiMxd. 
at  that  time  each  party  knew  that  a  itle  vti» 
be  had,  and  that  if  it  intended  to  bay  is  noi 
make  all  its  arrangements  therefor,  and  iaca^ 
arrangement  must  be  included  a  determiBstt-c 
of  the  full  amount  it  was  «  niing  to  bid  fbritc 
property.  It  cannot  be  tolerated  tlist  il  be  c 
the  contemplation  of  either  to  wait  ooti)  afrr 
the  propeity  has  been  struck  off  to  the  athe 
and  then  open  the  bidding  and  defer  ibe  m* 
hj  an  increased  offer.  Though  the  fiul  de 
cision  in  fayor  of  the  sale  was  anoouooed  oc 
January  18,  1890,  the  sale  was  not  oMde  nn: 
January  24,  1891,  more  than  a  vear  tbetnftor 
It  was  adyertised  to  take  place  flret  oo  Ocfobr 
80, 1890,  but  on  application  of  the  defegdni 
was  postponed  till  December  20,  and  i^un.  ob 
like  application,  to  January  24, 1891.  It«« 
fully  advertised  not  only  in  the  kxal.  bat  tm 
in  Detroit,  New  York,  Boston  and  CUaeo 
pap)ers.  There  can  be  no  pretence,  tbereft«. 
of  haste  or  a  lack  of  notice,  persootl  »d  f  ■- 
eraL 

It  is  insisted  by  defendant  that  the  p  "soft 
were  acting  in  the  interest  tf  the  Q^^^^O,^ 
ing  Compan^r,  a  corporation  owning  tdjoim 
and  riyal  mining  property;  that  wMjis  is 
interest,  and  not  lor  the  beinefit  of  the  nod 
holders  in  the  Pe  wabic  Mining  OoaspasT.ikT 
carried   on  this  litieatlon,  secured  the  mk, 
bought  at  it,  and  in  final  coosummatioi  of  o* 
wrong  to  their  co-owners,  hayednce  tbejrptf 
chase  conveyed  the  property  to  the  Q^ 
Mioing  Ck)mpany.    There  Isacoontefckm 
by  the  appellees  that  the  majoritr  of  the  rtort 
holders  who  sought  to  convey  the  propeftr  e 
the  new  corporation,  and  who  have  be«  pn^ 
tically  the  adverse  party  in  thU  Ktifirtnc.  «•* 
who  may  hereafter  be  considered  as  d"»co'** 
by  the  term  defendant,  were  actiag  ia  i»  - 
terest  of  the  Franklin  Mining  Oomp«J.  * 
other  corporation  also  owning  ptoptrtj  tf » 
cent  to  to  the  Pewabic  mine.    ^  e  mv  tw"^ 
to  think  there  is  truth  in  each  slkfiti*  "^ 
that  it  is  not  difficult  to  read  betweeo  tb*  awi 
that  the  minority  of  the  stockhoJdert ««  • 
terested  in  the  Quincy  and  the  fl^jori?"?! 
Franklin  Company,  and  that  owe  WP*"*^ 
corporations  were  seeking  to  obtito  pes**" 
and  control  of  the  Fewabic.    ^J^J**^ 
no  wrong  or  f  i«ud  in  this,  and  >»  deceN** 
Each  paSty  evidently  knew  tbs  iHB**  ■■• 
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relations  of  the  other.  Id  the  answer  originally 
filed  by  the  defendant,  in  1884,  it  was  charged 
DpoQ  the  plaintifTs  that  they  were  acting  in  the 
Interest  of  a  rival  mining  company. 

It  is  also  contended  that  the  sale  was  m»de 
It  t  time  when  a  severe  financiid  condition 
existed  in  the  country,  especially  affecting 
miniog  stocks  and  mining  property.  Bat  the 
sale  had  once  been  postponed  on  this  ground 
at  defendant's  instance,  the  affidavits  as  to 
such  depression  were  met  by  counter  affidavits 
OD  the  part  of  the  plaintiffs,  and  it  is  a  doubt- 
ful question,  under  those  affidavits,  whether 
such  depression  did  in  fact  exist.  Even  if  it 
were  clear  that  it  did,  that  would  not  neces- 
sarily be  a  reason  for  further  postponement. 
There  comes  a  time  in  the  history  of  a  litiga- 
tioD  like  this  when,  though  the  times  may  be 
depressed,  there  must  be  a  sale.  The  rights  of 
the  one  party  are  to  be  respected  as  well  as 
those  of  the  other;  and  it  does  not  always  Ue 
ID  the  mouth  of  one  who,  by  strenuous  and 
protracted  resistance,  has  delayed  for  years  a 
sale,  to  claim  still  further  delay  on  account 
of  the  then  depressed  financial  condition.  A. 
speedy  end  of  litigation,  as  speedy  as  is  con- 
sistent with  the  rights  of  each  party,  is  to  be 
desired;  and  they  who  prolong  litigation  by 
appeal  from  court  to  court  must  not  complain 
if  sometimes  they  find  themselves,  at  the  end, 
under  burdens  which  would  not  have  rested 
upoo  them  but  for  such  delay.  We  think  it 
mast  be  affirmed  that,  so  far  as  the  general 
equitable  considerations  attending  these  cases 
are  coocemed,  they  make  in  favor  of  the  appel- 
lees, and  that  a  court  should  not  for  any  fight 
or  technical  reason  disturb  a  sale  consummated 
at  the  end  of  seven  years  of  litigation. 

We  pass,  therefore,  to  some  of  the  special 
matters  presented.  First,  it  is  claimed  that 
under  the  terms  of  the  decree  the  sale  was  pre- 
maturely made.  That  decree  directed  "that 
all  the  assets  and  property  of  the  said  Pewabic 
Mining  Company  be  sold  at  public  vendue,  for 
cash,  to  the  highest  bidder:  Provided,  however. 
That  if  at  such  sale  the  bid  for  the  aggregate 
of  the  property  and  assets  of  said  company 
sliould  not  be  in  excess  of  fifty  thousand  dol- 
lars above  the  amount  of  the  debts  of  said 
company  exist iog  at  the  time  of  the  sale  here- 
inafter decreed,  Uien  that  the  arrangement  for 
the  sale  of  the  property  of  said  company  made 
at  the  stockholders'  meeting  in  Bostoo,  on  the 
26th  day  of  March,  A.  D.  1884,  and  as  set  up 
in  the  defendant's  answer,  shall  be  carried  out 
under  the  direction  of  the  special  master  here- 
inafter designated.  .  .  .  It  is  further  ordered, 
adjudged  and  decreed  that  this  cause  be,  and 
is  hereby  referred  to  Peter  White,  as  special 
master,"  for  the  following  purpose  and  with 
the  following  powers,  to  wit:  "That  said 
master  proceed  to  ascertain  the  assets  and 
property  and  the  amount  of  the-  debts  of  the 
flwd  Pewabic  Mining  Company,"  and  "after 
ascertaining  the  assets  and  debts  of  said  com- 
pany and  making  a  report  thereof  to  this  court, 
aa  hereinabove  provided,  and  the  confirmation 
thereof,  said  master  shall  proceed  to  sell  said 
property  at  public  vendue,  to  the  highest  bid- 
der, in  one  body,  after  giving  the  notices  of 
*aid  sale  required  by  law  and  the  practice  of 
thte  court,  and  that  he  make  report  thereof, 
and  that  said  property  be  offered  for  sale  at 

u%  r.  H. 


the  front  door  of  the  court- house,  in  the  vil- 
lage of  Houghton,  in  the  county^  of  Houghton 
and  State  of  Michigan."  This  decree  was 
affirmed  by  this  court,  the  only  modification 
being  in  respect  to  an  accounting  with  the 
directors  for  moneys  received  by  them  after 
the  expiration  of  the  charter.  It  is  insisted 
that  by  these  terms  no  sale  could  be  had  until 
there  had  heen  a  final  ascertainment,  a  judicial 
determination,  of  all  debts  owing  at  the  time 
of  the  sale,  as  well  as  of  all  assets,  including 
therein  claims  due  to  the  corporation;  that  by 
the  modification  directed  by  this  court,  there 
was  also  to  be  had  an  accounting  with  the 
directors,  and  until  that  was  finished  no  sale 
could  be  had,  because  it  was  not  as  yet  judi- 
cially ascertained  whether  they  owed  the  cor- 
poration or  the  corporation  owed  them;  in 
other  words,  whether  there  were  more  debts, 
or  more  assets.  The  master  to  whom  this 
matter  was  referred  reported  that  all  debts  of 
the  corporation  which  existed  at  the  com* 
mencement  of  the  suit  had  been  paid:  that  all 
the  personal  property  had  been  disposed  of, 
leaving  only  the  mine  and  its  appurtenances; 
and  tnat  the  total  amount  of  all  the  claims 
against  the  company,  added  to  $50,000,  was 
less  than  the  amount  for  which  he  had  the 
pledge  of  a  responsible  bid,  secured  by  a  cer- 
tificate of  stock.  This  report  was  filed  Sep- 
tember 18.  On  November  4  the  court  con- 
firmed so  much  of  the  report  as  found  that  the 
indebtedness  due  at  the  time  of  the  commence- 
ment of  the  suit  had  been  paid.  Other  excep- 
tions to  the  report  were  sustained,  but  the 
court  added  these  findings  and  orders:         ^^ 

^'  Fourth,  that  for  the  purpose  of  fixing  the 
upshot  price  at  the  sale  the  amount  of  such 
indebtedness  on  said  day  is  hereby  found  and 
determined  by  the  court  to  have  been  the  sum 
of  $80,191.20;  fifth,  that  the  last  named  sum, 
with  interest  thereon  from  the  last  named  date, 

Elus  $50,000,  shall  be  the  starting  point  for  the 
idding  at  the  sale;  sixth,  that  the  sale  hereto- 
fore decreed  in  this  cause  do  take  place  after 
six  weeks'  notice  thereof  subsequent  to  the 
date  of  this  order  shall  have  been  given  by 
said  master,  who  is  hereby  directed  to  post- 
pone sale  until  after  such  notice,  and  then  to 
make  said  sale;  seventh,  all  questions  of  any 
of  the  parties  with  respect  to  their  dealings 
with  the  indebtedness  of  said  company,  or  any 
part  thereof,  are  hereby  expressly  reserved." 

The  contention  of  the  appellees  is  that  the 
purpose  of  requiring  an  ascertainment  of  the 
debts  prior  to  the  sale  was  the  fixing  of  an 
upset  price,  in  order  that,  if  no  bid  be  made  in 
excess  of  $50,000  above  the  amount  of  the 
debts  of  said  company,  the  arrangement  made 
in  1884  by  the  majority  of  the  stockholders  for 
the  transfer  of  the  property  to  the  new  com- 
pany should  be  earned  into  effect,  and  that  it 
was  not  contemplated  that  the  sale  should  be 
absolutely  postponed  until  after  a  final  judicial 
determination  of  the  amount  of  the  several 
claims  against  the  corporation— a  matter  which, 
by  reason  of  possible  appeals  from  the  circuit 
to  this  court,  might  delay  the  sale  for  many 
years.  They  further  insist  that  the  conduct  of 
the  appellant  showed  a  purpose  to  promote 
delay,  and  therefore  that,  even  if  a  strict  con- 
struction sustained  appellant's  claim,  the  court 
was  justified  in  modifying  the  mere  order  of 
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procedure.  They  uri^e  that  though  all  debts 
due  at  the  time  of  the  oommenoement  of  the 
Buit,  and  when  the  life  of  the  corporation  was 
ended,  were  paid,  the  defendant  caused  to  be 
presented  a  series  of  claims  for  services  of 
counsel  and  officers  of  the  Pewabic  Mining 
Company,  and  for  money  claimed  to  have  been 
loaned  to  it,  and  then,  on  behalf  of  that  com- 
pany, filed  exceptions  to  the  le^lity  and  suffix 
ciency  of  these  claims,  and  having  thus  a  form 
of  controversy  arranged  before  the  master,  neg- 
lected and  delayed  in  the  manner  of  hearing 
the  same;  and  in  support  of  this  they  call  atten- 
tion to  a  letter  written  by  the  master  to  the  trial 
court  in  response  to  inquiries  as  to  why  the 
icport  was  delayed. 

With  respect  to  this  last  matter  it  is  suffi- 
cient to  say  that  obviously  the  defendant  was 
dilatory;  and  with  reference  to  the  construc- 
tion of  the  decree,  we  think  the  appellees  are 
right  It  cannot  be  that  the  sale  was  intended 
to  be  the  last  act  of  this  litigaiion.  and  that  it 
must  be  delayed  till  every  claim  arising  since 
the  commencement  of  the  suit  had  been  passed 
to  final  judgment;  for,  as  the  property  re- 
mained in  tbe  hands  of  the  appellant,  new 
claims  for  care  and  services  might  arise  as  fast 
as  old  ones  were  determined;  and,  indeed, 
there  v/ere  ai  the  time  of  the  sale  no  debts  save 
those  arising  since  the  commencemeni  of  tbe 
suit.  The  purpose  of  tbe  decree  was  a  sale, 
prGvI^ied  such  sale  would  produce  more  than 
the  plan  proposed  by  the  majority  of  the  stock- 
holders; and  it  was  enough,  the  debts  due  at 
the  time  having  %)\  been  paid,  that  a  mere  state- 
ment of  the  amount  of  the  claims  be  presented, 
and  upon  that  the  upset  price  be  fixed.  It  will 
also  be  noticed  that  the  court  for  the  purposes 
of  the  sale  found  and  determined  tbe  amount 
of  the  indebtedness,  and  that  ample  provision 
was  made  in  tbe  orders  for  the  rights  of  all 
creditors,  and  the  collection  of  all  debts,  and 
a  fund  was  received  from  tbe  sale  large  enough 
to  satisfv  all  possible  daims~|710.000,  instead 
of  the  $50,000  named  in  the  resolution  of  the 
companv  in  March,  18S4.  We  think,  there- 
fore, this  contention  of  the  appellant  must  fail. 

A  second  contention  is,  that  the  sale  was 
made  to  complainants  without  leave  given  by 
tbe  court  to  them  to  bid.  But  no  leave  was 
necessary.  The  complainants  were  not  the 
yendorc  The  English  practice  does  not  obtain 
in  this  country.  A  sale  made  by  a  special 
master  under  tbe  directions  of  a  court  of  chan- 
cery is  not  a  sale  made  by  either  of  the  parties 
to  a  litigation  or  under  his  direction.  The 
master  is  a  representative  of  the  court,  as  a 
marshal  or  sheriff  is  in  an  acdon  at  law.  He 
la  not  under  the  control  of  either  party;  he  is 
not  the  affent  of  either  to  make  the  sale.  At 
such  public  judicial  sale,  either  party  as  a  rule 
may  bid.  {Bichard9  v.  Holmei,  59  U.  8. 18  How. 
148  [15:  8041;  8mia  v.  Blaek,  115  U.  S.  808 
[29:  m];  Allen  r.  Gillette,  127  U.  8.  589  [82: 
271];  8mith  r.  Arnold,  5  Mason,  414,  420.)  In 
that  case  Judge  8tory  said:  '*In  sales  directed 
by  the  court  of  chancery,  tbe  whole  business  is 
transacted  by  a  public  officer,  under  tbe  guid- 
ance and  superintendence  of  the  court  itself. 
Even  after  tne  sale  is  made,  it  is  not  final  until 
a  report  U  made  to  the  court  and  it  is  approved 
and  oonfirmed." 

InBtaaom  v.  Milwaukee  d  0,  B.  Co,  70  U. 


8.  8  Wall.  196,  908  [18:  48,  ^.  tUs  eosn 
said:  "Officers  appointed  under  sochdeereen^ 
and  directed  to  make  such  sales,  have  tke 
power  to  accomplish  the  object:  but  rbcj  are 
usually  invested  with  a  reasonable  discretiaa 
as  to  the  manner  of  its  exercise,  which  tbey  are 
not  at  li  iierty  to  overlook  or  disregvd .  Actiof 
under  tbe  decree,  they  have  duties  to  pcrfocia 
to  the  complainant,  to  the  vendor  aod  pur- 
chaser, and  to  the  court,  and  they  are  boofid  hi 
exercise  their  best  judgment  in  tbe  perform- 
ance of  all  those  duties.  Such  an  officer,  in 
acting  under  such  a  decree,  if  directed  to  kU 
the  property,  should  adopt  all  neccwiry  and 
proper  means  to  fulfill  the  directions;  bat  bt 
should,  at  the  same  time,  never  \of>t  sigltf  of 
the  fact  that,  unless  be  is  restricted  %  tW 
terms  of  tbe  decree,  the  time  and  maoDcr  a< 
effecting  tbe  sale  are,  in  Uie  first  iostaaoe. 
vested  in  his  sound  discretion.  Usual  pradkz 
undoubtedly  is,  that  the  officer  in  aelhor  ibe 
property  acts  under  the  advice  of  tbe  mlinio^ 
of  the  complainant;  but  it  cannot  be  adminrtj 
that  his  advice  is,  under  all  drcumstanoes,  o6- 
ligator;^  upon  the  officer. ** 

Nor  is  this  a  case  where  tbe  cropUinasti 
stood  in  any  such  fiduciary  relations  as  fofbadc 
them  to  purchase  or  prevented  even  ibriraci 
iuc  for  others  in  biddmg.  The^'  bad  kiiijcate^ 
with  the  defendant  for  years  in  eatablsfainf 
tbe  right  to  have  that  property  sold:  mud  vtica 
finally  they  has  succeeded  in  getting  a  decree 
that  It  be  sold,  tbey  did  not  then  asasne  t 
duty  to  tbe  defendant  and  become  chargvd 
with  the  care  of  its  intcresis,  or  become  inci 
pacitated  from  biddiuiz  freely  for  tlieiB*elT«i 
or  for  others.  None  of  those  matters  of  a  Mv- 
ciary  character,  which  aometiuies  troter  iaio 
and  avoid  soles,  existed  in  this  case. 

Another  matter  complained  of  t^  that  the 
sale  was  prematurely  confirmed  It  took  pbce 
on  the  24th  of  January,  1891,  aod  tbe  rcfwn 
of  sale  was  filed  February  4.  On  tbe  7ih  of 
February  an  order  niu  was  entered,  that,  as 
less  cause  to  the  contrary  was  sdown  witb^ 
eight  days,  tbe  sale  would  be  Cf^o finned.  Oa 
February  18  reasons  why  the  sale  sbooki  not  bt 
confirmed  were  tiled  by  the  defendant,  aad  oa 
tbe  same  day  exceptions  to  tbe  rcpoA  of  mA^ 
On  tbe  2d  day  of  March,  upon  notice,  tbe  ob- 
jections and  exceptions  of  the  defendant  vert 
beard  by  tbe  court  and  overruled,  awl  tbeasic 
confirmed. 

In  support  of  this  complaint  reliance  is  placsed 
on  genet al  equitv  rule  number  8^:  "Tliew— 
ter,  as  soon  as  his  report  is  ready,  sball  ittan 
the  same  into  the  clerk's  oflk?e.  aod  ibe  dij  of 
the  return  shall  be  entered  bv  tbe  derk  in  ti« 
order  Itook.  The  parties  sbaf  1  have  ooe  w«U 
from  tbe  time  of  filing  tbe  report  to  file  rirep^ 
tions  thereto,  and,  if  no  except  ions  are  vii^ 
that  period  filed  by  either  party,  tbe  repuct  tkaS 
stand  confirmed  on  tbe  next  rule  day  afkr  iW 
month  is  expired."  It  is  worthy  of  Ddc.  he* 
ever,  that  exceptions  mt^tt  filed,  were  bsrt 
and  determined  by  tbe  court*  and  ooobjfctim 
was  made  by  the  appellant  to  tbe  ttssa  of  At 
bearing,  or  any  sunmtioD  of  a  rigbt  ti ' 
time  in  which  to  file  ezoepciooaL  H 
seem  that  if  there  were  error  in  this  i  , 
the  appellant  was  not  in  a  poaitkNi  ti  swi*^ 
self  thereof.  But  there  was  do  «Tor.  Mr 
88  has  no  xefeience  to  a  lepoft  by  a  mm/m^ 
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t  mere  miDlstcrial  matter  like  a  sale,  bot  odIj 
to  his  report  upon  matters  heard  and  deter- 
mined by  him.    Id  MeMicken  y.  Perin,  69  U. 
S.  18  How.  507,  510  [15:  504,  506],  it  was  ob- 
serred:    "In  Story  v.  Livingston,  88  U.  8.  13 
Pet  859  [10: 200],  this  court  decided  that  do 
objectloDa  to  a  master's  report  csd  be  made 
which  were  DOt  tHken  before  the  master,  the 
object  bdDg  to  save  time,  SDd  to  give  bim  an 
opportunity  to  correct  bis  errors  and  recon- 
sider his  opinioD."    But  surely  io  tbe  matter 
of  a  sale  there  is  do  opportuoity  for  objections 
before  the  master,  or  an^^  correctioo  by  him  of 
his  errors  or  any  reconsideration  of  his  opin- 
ion.   The  course  pursued  in  tbis  case  in  refer- 
ence to  the  confiriration  was  tbe  correct  prac- 
tice; an  order  nisi  followed  if  no  objections 
were  taken  in  time  by  an  order  of  confirma- 
tion.    In  2  Daoiell's  Chancery  Plending   & 
Practice,  v^tb  Am.  ed.)  page  1274.  the  author 
ftvs:    "After  tbe  report  has  been  filed,  and  an 
o^ce  copy  taken  by  tbe  purchaser,  be  must, 
ai  bis  own  expense,  apply  to  tbe  court  by  mo- 
uon.   that  the  purchase  may  be  confirmed. 
Tbis  motion  requires  no  previous  notice,  and 
tbe  order  made  upon  it  will  be  that  tbe  pur- 1 
chase    may  be  confirmed  niH;  t.  «.,  unless 
cause  18  shown  against  it  within  eight  days 
after  service  of  tbe  <  >rder.    The  purchaser  must, 
St  h*."  own  expense,  procure  an  office  copy  of 
tbis  «>rdeT  from  the  registrar,  and  be  may  serve 
it  on  the  solicitors  for  all  tbe  parties  in  tbe 
niiise.     If  no  cause  is  shown  within  tbe  eight 
davs,  the  purchaser  must,  at  his  own  expense, 
apply  to  the  court  to  confirm  the  order  abso- 
lutely, w  bich  will  be  ordered  of  course  on  tbe 
production  of  ao  affidavit  of  tbe  service  of  tbe 
order  him,  aod  a  certificate  of  no.cause  hav- 
ing tieen  sbown.*^     And,  again,  on  page  1805, 
in  which  he  thus  notes  the"  reason  of  the  rule 
io  respect  to  a  report  of  sale:    "With  respect 
to  which  it  is  to  be  observed,  that  the  object  of 
rfquiring  this  report  to  be  confirmed  is  not  to 
ens  hie  the  parties  to  bring  the  decision  of  the 
master  under  tbe  review  of  the  court,  but  to 
afford  time  between  tbe  service  of  the  order 
nuiand  the  absolute  confirmation  of  the  re 
port,  to  others  to  come  in  and  open  tbe  bid- 
<ting,  so  as  to  secure  the  sale  of  the  estate  to 
ibe  best  possible  advantage."    And  in  8  Am. 
&  £ng.  Ene.  L.  p.  254,  the  practice  is  thus 
stated:    "Tbe  master  or  commissioner  making 
Ibe  sale  should  report  his  action  to  the  court, 
to  the  end  that  tbe  sale  may  be  confirmed.    A 
motion  to  confirm  tbe  sale,  with  notice  to  the 
parties  adversely  interested  to  tbe  confirma- 
tioD.  should  be  made.     Confirmation  nmwill 
be  ordered,  lo  become  absolute  within  a  desig- 
nated time,  unless  cause  is  shown  against  it. 
If  cause  is  not  shown,  it  stands  confirmed." 
See  also  Mayhew  v.  We$t  Virginia,  0.  dt  0. 
L.  Co.  -iA  Fed.  Rep.   205.    215,  and  as  to  the 
praciice  in  the  state  courts  of  Michigan,  Jenni- 
,]    sod's  Cb.  Pr..  p.  157.  Rule  79.     We  think, 
therefore,  that  this   objection  also  must  be 
overruled. 

The  remaining  objections  made  by  Che  ap- 
pellant can  he  more  conveniently  considered 
10  connection  with  the  appeal  of  AJfred  A. 
Marcus.  The  first  appearance  of  Marcus  in 
this  litigation  was  in  this  wise:  Tbe  sale  was 
made  on  the  24th  of  January,  and  at  the  village 
of  Houghton,  county  of  Houghton,  and  State 
115  U.S. 


of  Michigan.  The  24th  was  Saturday,  and 
late  in  the  evening  of  January  28  the  master 
received  this  dispatch: 

''Boston,  Mass.,  January  28, 1801. 
"To  Peter  White,  special  master: 

"Please  postpone  sale  of  Pewabic  mine;  just 
found  out  the  sale  on  our  Jewish  Saboath; 
never  notified  of  sale  until  to-day.  We  hold 
nearly  three  thousand  shares.  Our  Jewish 
friends  in  London  will  buy  the  mine.  There 
are  other  Jewish  buyers  who  will  not  attend 
sale  on  Saturday;  will  most  cheerfully  pay  all 
expenses  for  postponement;  if  not,  please  an- 
nounce at  sale  *we  will  protest  against  this 
legality.* 

"Alfred  A.  Marcus." 

On  Monday,  the  26th,  he  received  the  follow* 
ing: 

"Boston,  Mass.,  January  26,  1891. 
"To  Peter  White,  special  master: 

"You  ignored  my  dispatch;  sold  the  Pew- 
abic mine.  I  protest  against  tbe  sale,  as  you 
weie  bound  to  do  all  to  get  tbe  highest  price. 
I  claim  the  right  now  to  bid  seven  hundred 
twenty-one  thousand  dollars  cash,  being  twenty 
thousand  dollars  more  thau  bid  at  the  illegal 
sale .  I  shall  claim  tbe  mine,  being  the  highest 
bidder,  and  protest  against  any  transfer  beinff 
made  to  any  one  except  myseu,  and  shall  hold 
you  personally  responsible. 

"Alfred  A.  Marcus." 

In  his  report  of  sale  he  gave  copies  of  these 
dispatches,  simply  adding  th&t  Uie  sender  of 
the  dispatches  was  wholly  unknown  to  bim, 
and  that  he  paid  no  attention  whatever  to  them. 
On  the  8d  day  of  March,  tbe  day  after  the  sale 
had  been  confirmed,  and  more  than  five  weeks 
after  the  sale  bad  been  made,  Marcus  filed  a 
petition  for  leave  to  intervene,  in  which  he 
alleges  that  "he  is  the  owner  of  8.017  shares  of 
tbe  capital  stock  of  the  Pewabic  Mining  Com- 
pany; that  he,  for  himself  and  other  parties, 
whose  names  be  is  willing  to  disclose,  was 
desirous  and  fully  intended  to  be  present  or 
represented  at  the  sale  of  the  property  of  the 
said  Pewabic  Mining  Company  by  the  special 
master  duly  appointed  by  this  honorable  court 
in  the  above  entitled  cause;  that  he  was  ready 
to  and  would  have  bid  at  said  sale  and  paid  a 
large  amount  of  money  for  the  property  of  said 
company  advertised  for  sale  by  said  special 
master;  that  on  January  28,  1891,  that  being 
the  day  before  the  sale  of  said  property  took 
place,  your  petitioner  discovered  for  the  first 
time  that  the  sale  was  advertised  for  Saturday, 
January  24;  that  thereupon  and  immediately 
your  petitioner,  using  all  haste  and  dispatch 
possible,  sent  by  telegraph  a  message  to  tbe 
said  special  master,  a  copy  whereof  is  hereto 
annexed,  marked  A,  asking  to  have  the  sale  of 
said  property  postponed,  at  his  own  expense, 
for  the  reason  that  he  was  never  notified  of  the 
sale  until  said  date,  and  that  said  sale  was  ad- 
vertised  to  take  place  on  tbe  seventh  day  of  the 
week,  which  is  the  Sabbath  of  your  petitioner, 
and  upon  which  day  he  is  forbidden  by  his 
creed  to  do  any  business."  He  further  alleged 
that  the  master  ignored  the  dispatch  and  sold 
the  property  for  an  inadequate  sum,  and  for 
much  less  than  it  was  worth;  that  his  offer  on 
January  26  was  bona  fide;  that  he  was  willing 
and  ready  to  pay  all  the  expenses  of  a  resale; 
and  that  he  would  start  with  a  bid  not  leaa 
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than  $800,000,  afterwards  bv  ameDdmeDt 
raised  to  $900,000,  and  would  gfye  a  bond  with 
satisfactory  sureties  for  his  good  faith  aud 
ability  to  carry  out  his  offer.  On  the  presen- 
tation of  this  petition  the  parties  were  ordered 
to  show  cause  why  it  should  not  be  granted. 
It  is  a  singular  fact  that  his  first  appearance  in 
the  case  was  the  day  before  the  sale,  and  his 
first  appearance  in  court  the  day  after  the 
confirmation.  If  it  had  all  been  planned,  he 
could  not  have  been  more  opportunely  ignorant 
before  and  more  accurately  late  after.  To 
this  order  to  show  cause  the  parties  appeared, 
testimony  was  taken,  and  a  hearing  had.  It  is 
worthy  of  note  that,  outside  of  the  petition  of 
Marcus,  there  is  no  evidence  of  his  ownership 
of  stock,  and  nothing  in  that  tending  to  show 
how  or  when  he  obtained  title  to  that  which  he 
claimed  to  own;  neither  is  there  anything  to 
show  what  steps  he  had  taken,  prior  to  the 
sale,  to  inform  himself  of  what  was  going  on 
in  the  affairs  of  the  company.  It  would  seem 
from  the  multitude  of  judgments  and  attach- 
ments against  him  appearing  on  the  records  of 
the  courts  in  Boston,  that  be  was  of  no  finan- 
cial responsibility.  On  the  other  band,  it  is 
also  true  that  the  affidavits  of  several  respon- 
sible parties  were  presented  showing  that 
Marcus  was  a  man  of  large  transactions;  that 
he  was  an  orthodox  Jew,  who  did  no  business 
on  Saturday;  and  that  the  parties  named  were 
willing  to  give  the  proffered  bond  if  a  resale 
were  ordered.  It  would  not  be  a  strained  in- 
ference from  Che  testimony  that  Marcus  was 
acting  for  others,  and  was  really  put  forward 
with  the  idea  of  introducing  a  new  factor  into 
the  litigation.  But  we  deem  it  unneccessary 
to  inquire  into  the  real  character  of  this  inter- 
vention. It  is  enough  that  it  comes  too  late. 
Surely  no  one  would  suppose  that  an  officer 
having  charge  of  the  sale  of  property  of  such 
value,  a  sale  made  at  the  end  of  prolonged 
litigation,  should  at  the  last  moment,  in  response 
to  a  dispatch  from  a  stranger,  postpone  the 
sale.  The  master's  action  was  unq  uestiooably 
proper,  and  if  the  party  desired  the  interven- 
tion of  the  court,  his  duty  was  to  apply  at 
once  and  not  wait  untQ  after  confirmation;  for 
then  the  rights  of  the  purchaser  are  vested,  and 
something  more  than  mere  inadequacy  of  price 
must  appear  before  the  sale  can  be  ai8turl)ed. 
Indeed,  even  before  confirmation  the  sale  would 
not  be  set  aside  for  mere  inadequacy,  unless  so 
great  as  to  shock  the  conscience.  (See  Oraffam 
V.  Burgm,  117  U.  S.  180,191  [29:  839,8421, 
where  the  matter  is  discussed  at  some  length 
by  Mr.  Justice  Bradley.)  As  the  price  bid  by 
the  appellees,  and  at  which  the  property  was 
struck  off  to  them,  was  about  $580,000  in  ex- 
cess of  the  upset  price,  it  is  hutlly  necessary 
to  say  that  there  is  no  shocking  inadequacy  of 
price. 

In  conclusion  we  may  add  that,  after  review- 
ing  all  the  facts  disclosed  by  these  records  in 
the  light  of  the  prior  history  of  the  litigation, 
it  seems  to  us  that  the  equities  of  the  case  are 
decidedly  with  the  appellees,  and  the  decreet 
will  k)e  lUBrmed. 

Mr,  Justice  Gray  did  not  hear  the  arsu- 
ment  and  takes  no  part  in  the  decision  of  this 
case. 
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H.  P.  CADWELL 
(8ee&  C.Beporter*s  ed.a»«lL) 
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When  laches  toiU  pretent  the 
homestead  right, 

h  Bquitj  forbids  that  a  homestead  riffkt«  • 
foiuteen  years  before  the  suit  wag  bcougtota  m- 
taliUsh  It,  for  which  land  ollloe  feet  oolj  va« 
paid,  which  was  once  absolatelj  temdiiatad,  saA 
which  may  never  have  beeo  resuirectod,  akooM 
after  so  long  delay  be  permitted  to dlRorfoa  tttk 
leirally  perfect,  created  by  the  fenetol  fonn- 
ment  after  a  decision  adverse  to  soch  honatemi 
rlghU  for  which  full  value  was  paid,  and  oa  tht 
faith  of  which  costly  improvementB  have  ben 
made,  and  which  now  represents  eoofBOOB  vsioi 
to  the  creation  of  which  the  datoiaiit  of  ttd* 
under  the  homestead  right 
nothing. 


2,  Locbes  is  not  like  limitation,  m  mere  motttr  o( 
time  but  principally  a  question  of  the  ioequHT 
of  permitting  the  claim  to  be  enforced,  an  m- 
equity  founded  upon  some  change  in  tte  eoo^ 
ion  or  relations  of  the  property  or  the  partHt. 

[No.  265] 

Argued  April  J,  1892.    Decided  Mag  26,  tSSS 

APPEAL  from  a  decree  of  the  Soprfoe 
Court  of  the  Territory  of  Wsj^hinfton,  t'- 
firming  a  decree  of  the  I>istrict  Court  of  that 
territory  in  favor  of  H.  P.  Cadwell.  apm« 
Maria  J.  Gkdliber  et  al.,  decreeior  ih«(  tsvi 
Cadwell  had  a  prior  and  superior  rifbt  vt  err* 
tain  land  being  an  addition  to  the  cit>  jf  Ts- 
coma,  in  said  territory.    Afirmsd, 


Statement  by  Mr.  JusHee  Brewer : 
On  March  1,  1886,  appellee,  claiming  to  be 
the  owner  of  what  is  known  as  Votaw't  addh     j 
tion  to  the  city  of  Tacoma,  in  the  tbem  Tcni 


NoTX.— in  what  eases  e^utty  wffl  rtikm 
take  or  ignorance  of  material  faet^  see  msu  m  IT- 
Ferran  v.  Taylor,  S:  48S. 

Am  to  iDhether  equtty  w(U  reUevs  aoaUist 
of  law,  see  noCee  to  Hunt  v.  Bomamakm, 
and  Samer.  Same,  ft:  588. 

Ae  to  when  awards  wOl  be  est  aslds  hva 
equity,  and  wihen  not,  seewoCs  to  Dm  chefl  v. 
l&M.  9 

^  to  can«ena<km  of  a  dead  or  a  eoiilr«c( 
forfraud^ennoealmenUor  misrepr^ 
to  Neblett  v.  MoFuland,  S8:  m. 

As  to  deed  avoided  im  equtty^  by  /i 
drunhennese,  dureat,  Mndais  In/taenoc 
marriage,  from  word  to  9iiar(l«afii,/roM  Mr  lea- 
eeutor,  eestyi  qiu  trust  to  CmaCet,  imibeeAtty,  «•»* 
to  Harding  v.  Handy,  6: 129. 

Thatvaients  for landassay hem 
see  note  to  Miller  v.  Kerr,  5e  881. 

AstoUmUcMonoftimeinsqutSy 
Pratt  T.  OarroU,  8:  SB  and 
brough,A:  S87. 

That  length  of  time  is  no  bar  to  a 
Prevos  T.  Orats,  i:  til  and 
toroufch,  6s  987. 

AstoStatuUc^  ZAmitatikmsiH 
squity,9so  nots  to  Steams  t.  Pace,  tst  WL 

■WU  T.  VMriOk.  Mt«  nn 
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>ry  of  Wasbington,  filed  her  bill  in  the  District 
*^urt  to  quiet  her  title  to  such  property, 
saking,  with  several  others,  as  a  defendant 
tie  present  appellant  Such  appellant  an- 
wercd,  allcjzing  a  right  prior  and  superior  to 
bat  of  appellee.  Appellee's  title  \vas  derived 
>v  regular  conveyances  from  Francis  B.  H. 
(fine,  who,  on  December  20,  1881,  entered 
his  land,  and  on  April  20,  1882,  received  a 
^tent  therefor  from  the  United  States.  Her 
legal  title  was,  therefore,  perfect,  and  the  single 
luestioo  presented  was,  whether  appellant  had 
m  equity  superior  to  that  legal  title.  In 
appellant's  behalf  these  general  facts  appeared: 
On  August  10,  1872,  Silas  Galliher,  her  hus- 
b&Dd«  made  a  homestead  entry  of  the  tract. 
He  died  April  18,  1878,  and  his  entry  was 
canceled  December  4,  1879,  for  want  of  final 
proof  within  the  statutory  period  of  seven 
Tears.  On  June  15,  1880,  an  Act  was  passed 
by  Congress  of  which  the  following  is  the 
second  section: 

"8kc.  2.  That  persons  who  have  heretofore, 
under  any  of  the  homestead  laws,  entered 
\aT\ds  properly  subject  to  such  entry,  or  persons 
to  whom  the  right  of  those  having  so  entered 
for  homesteads  may  have  been  attempted  to  be 
transferred  by  bona  fide  instrument  in  writing, 
may  entitle  themselves  to  said  lands  by  paying 
the  government  price  therefor,  and  in  no  case 
\ess  than  one  dollar  and  twenty -five  cents  per 
arre,  ond  the  amount  heretofore  paid  the  gov- 
ernment upon  uid  lands  shall  be  taken  as  par- 
l^yment  of  said  price:    Provided,  This  shall 
in  nowise  interfere  with  the  rights  or  claims  of 
others  who  may   have  subsequently  entered 
such  lands  undfer  the  homestead  laws."    21 
Stat,  at  L.  237. 

On  November  23,  1880,  Mrs.  Galliher  made 
tppUcation  for  the  land  under  this  Act.  On 
June  1,  1»81,  her  application  was  rejected  by 
the  Secretary  of  the  Interior.  On  June  6, 
1884,  she  petitioned  for  a  rehearing,  which,  on 
June  20,  1884,  was  denied.  No  other  action 
was  taken  bv  her  to  establish  or  assert  any 
rights  \mlil,  in  response  to  the  bill  in  this  case, 
she  filed  her  answer.  Upon  the  proofs  the 
trial  court  rendered  a  decree  in  favor  of  the 
ippellee,  which  was  sustained  by  the  Supreme 
Coort  of  the  Territory.  Prom  such  decision 
appellant  brought  her  appeal  to  this  court 

Memn,  John  B.  Allen  and  Joseph  W. 
nobiawn,  for  appellant : 

The  cancellation  of  the  entry  did  not  affect 
the  right  to  purchase  the  land. 

John  W.  Miller,  9  Copp's  Land  Owner,  57; 
^forge  8,  Bishop,  9  Copp's  Land  Owner,  96 ; 
oamvet  MiteheU,  10  Copp's  Land  Owner,  86  ; 
mrthern  Pae.  R.  Co.  v.  Burt,  12  Copp's  Land 
Owner,  188, 189;  Simpson  v.  Foley,  12  Copp's 
UndOwner,181;  Gilbert  y. Spearing,  IS,  ZO,  91; 
^orthem  Pae.  B.  Co.  v.  McLean,  14  Copp's 
jAnd  Owner,  75;  George  E.  Sanford,  14  Copp's 
^od  Owner,  89. 

Neither  failure  to  reside  upon  the  land  after 
w)meatead  entnr  has  been  made,  nor  abandon- 
ment after  residence,  constitute  fraud.  De- 
»  ^'ii°  ♦he  entryraan's  original  affidavit  which 
u^  J^lify  the  cancellation  of  the  entry 
riflSr*^  ^he  homestead  laws  does  not  destroy  the 
ngtit  to  purchase  the  land  under  the  Act  of 
June  16.  ibSO. 


August  Smith,  10  Copp's  Land  Owner,  104; 
George  W.  Maughn,  9  Copp's  Land  Owner,  56; 
James  Harvey,  9  Copp's  Land  Owner,  57; 
Galliher  v.  Cadwell,  8  Wash.  Ter.  512; 
Northern  Pae.  B.  Co.  v.  McLean,  14  Copp's 
Land  Owner.  75;  Wm.  H.  White,  9  Copp's 
Land  Owner,  57;  Alonxo  SwinXt  15  Copp's 
Land  Owner,  177;  Campbell  v.  Keely,  16 
Copp's  Land  Owner,  53;  Nathaniel  Banks  v. 
John  B.  Williams,  17  Copp's  Land  Owner,  220. 

The  party  actually  entitled  to  the  land  under 
the  law  cannot,  because  of  misconstruction  of 
the  laws  by  these  officers,  be  deprived  of  their 
rights. 

Eecityr  v.  Gibbons,  111  XJ.  8.  291  (28: 
482);  Townsend  v.  Greeley,  72  U.  8.  6  Wall. 
826,  (18:  547);  Carventier  v.  Montgomery,  80 
U.  S.  18  Wall.  480  (20:  698);  Shepleyv.  Cowan, 
91  U.  S.  830  (23:  424);  Moore  v.  Bobbins,  96 
U.  S.  530  (24:  848);  Quinby  v.  Oonlan,  104  U, 
420  (26:  800);  St.  Louis  Smelt.  A  Brf.  Co.  v. 
Kemp,  104  U.  8.  636  (26:  875);  Johnson  v. 
To<uisley,  80  U.  8.  Wall.  80  (20:  486);  Lee  v. 
Johnson,  116  U.  8.  48  (29:  570);  Widdicomb$ 
V.  Childers,  124  U.  S.  400  (31:  427). 

Mr.  John  H.  Mitchell,  for  appellee: 

The  homestead  laws  require  a  residence,  both 
continuous  and  personal,  upon  the  tract  of 
the  person  who  seeks  to  take  advantage  of 
them. 

Bohall  V.  DiUa,  114  U.  S.  47  (29:  61). 

Where  a  statute  gives  a  new  right  and  pre- 
scribes a  particular  remedy,  such  remedy  must 
be  strictly  pursued,  and  the  party  is  confined 
to  that  remedy. 

Smith  V.  Stevens,  Tt  U.  8.  10  Wall.  321  ( 19; 
933);  Neu>  Haven  v.  Whitney,  36  Conn.  873; 
United  States  v.  Saunders,  89  U.  S.  22  WalL 
492  (22:  736). 

In  the  absence  of  fraud  the  findings  of  the 
Secretary  of  the  Interior  are  conclusive  upon 
questions  of  fact  as  to  land  claims  submitted  to 
him  for  his  consideration. 

Johnson  v.  Towsley,  80  XJ.  8.  18  WalL  78 
(20;  4«5);  Shepley  v.  Cowan,  91  U.  8.  830  (23: 
424);  Mows  V.  BMins,  96  U.  8.  530  (24:  848); 
Ouinby  v.  Conlan,  104  U.  8.  420  (26:  800); 
bt.  Louis  Smelt,  db  Btf.  Co.  v.  Kemp,  104 
U.  8.  686  (26:  875);  SUd  v.  St.  Louis  SmeU. 
A  Btf.  Co.  106  U.  8.  447  (27:  226);  lAe  v. 
Johnson,  116  U.  8.  48  (29:  570);  Heath  v.  WaU 
lace,  138  U.  8.  578  (34:  1063). 

It  is  only  purchasers  from  the  United  States 
with  notice  of  existing;  equities  in  favor  of 
third  parties  whose  legal  title  can  be  held  sub- 
ject to  such  equities. 

Cwnelius  v.  Kessd,  128  U.  8. 457(32: 482.) 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

There  is  a  question  in  this  caso  worthy  of 
consideration,  as  to  whether  the  homestead 
entry  by  the  husband  of  appellant  was  made 
in  good  faith,  or  simply  for  speculative  pur- 
poses. It  is  also  a  question  of  douht  whether, 
the  homestead  right  not  having  been  perfected 
within  the  time  prescribed  by  the  statute,  and 
the  entry  having  been  duly  canceled  by  the 
department  on  account  thereof,  appellant,  as 
widow,  was  entitled  to  the  benefit  of  the  Act 
of  Jime  15,  1880,  which  by  its  language  grants 
to  the  party  making  the  entry,  or  the  transferee 
Af  fliich  Dartv  bv  bona  fide  instrument  in  writ- 
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ing,  certain  rigbu  of  pre^mptioii.  It  does  not 
in  terms  refer  to  the  widow  or  children  of  the 
party  maldng  the  homestead  entry,  while  sec- 
tions 2291,  2202,  and  2807  of  the  Kevised 
Statutes,  in  respect  to  homestead  entries,  con- 
tain special  provision  therefor,  as  did  also  the 
Act  of  September  7, 1860,  known  as  the  Oregon 
Donation  Act,  (9  Stot.  at  L.  499,)  which  cast  a 
descent  of  the  rights  of  a  settler  upon  his  heirs, 
including  his  widow.  And  the  argument  is 
worthy  of  consideration,  that,  because  in  some 
tela  of  Congress  the  widow  is  specifically 
named  as  entitled  to  rights  originally  vested  in 
her  husband,  the  omission  to  specify  her  in  the 
Act  in  question  was  an  intentional  exclusion 
of  her  from  the  priyileges  named  therein,  and 
that  Congress  did  not  mtend  to  grant  to  others 
than  the  homesteader,  and  the  persons  holding 
under  himbv  instrument  in  writing,  any  rights 
by  reason  of  his  incompleted  homestead  entry. 
Sutherland,  Stat  Const,  g  827,  and  cases  cited 
therein.  «^ 

But  it  is  nnnecessary  to  rest  our  decision 
upon  these  matters.  The  laches  of  the  appel- 
lant is  such  as  to  defeat  any  rights  which  she 
might  have  had,  even  if  these  prior  quef^tions 
were  determined  in  her  favor;  and  in  this  re- 
spect it  is  worthy  of  notice  that  there  has  t)een 
in  a  few  years  a  rapid  and  vast  change  in  the 
value  of  the  proper^  in  question.  It  is  now 
an  addition  to  the  city  of  l?acoma.  The  cen- 
sus of  1880  showed  that  to  bo  a  mere  village, 
the  population  being  only  1,098.  The  census 
of  1890  discloses  a  citv,  the  population  being 
86,006.  Of  course  such  a  rapid  increase  during 
this  decade  implies  an  equally  rapid  and  enor- 
mous increase  in  the  vslue  of  property  so  sit- 
uated as  to  be  an  addition  to  the  city.  And 
the  question  of  laches  turns  not  simply  upon 
the  number  of  years  which  have  elapsed  be- 
tween the  accruing  of  her  rights,  whatever 
they  were,  and  her  assertion  of  them,  but  also 
upon  the  nature  and  evidence  of  those  rights, 
the  changes  in  value,  and  other  circumstances 
occurring  during  that  lapse  of  years.  The 
cases  are  many  in  which  this  defense  has  been 
invoked  and  considered.  It  is  true,  that  by 
reason  of  their  differences  of  fact  no  one  case 
becomes  an  exact  precedent  for  another,  vet  a 
uniform  principle  pervades  them  all.  They 
proceed  on  the  assumption  that  the  party  to 
whom  laches  is  imputed  has  knowledge  of  his 
rights,  and  an  ample  opportunity  to  establish 
them  in  the  proper  forum;  that  by  reason  of 
his  delay  the  adverse  party  has  good  reason  to 
believe  that  the  alleged  rights  are  worthless, 
or  have  been  abandoned;  and  that  because  of 
the  change  in  condition  or  relations  during  this 
period  ofdela^,  it  would  be  an  injustice  to  the 
latter  to  permit  him  to  now  assert  them. 

A  reference  to  a  few  of  the  cases  in  our  own 
reports  may  not  be  out  of  place.  In  Edrwood 
V.  Cineinnati  di  O.  A.  L.  R,  Co.  84  U.  S.  17 
Wall.  78  [21:558],  a  delay  of  five  years  on  the 
part  of  stockholders  in  a  railroad  company  in 
bringing  suit  to  set  aside  judicial  proceedings, 
regular  on  their  face,  under  which  the  railroad 
property  was  sold  was  held  inexcusable.  In 
TtDin-Liek  Oil  Co.  v.  Marbury,  91  U.  S.  587 

{28:828J,  a  director  of  a  corporation  who  had 
baned  money  to  it  and  subsequently  bought 
its  property  at  a  fair  public  sale  by  a  trustee, 
was  protected  in  his  title  as  airainst  the  corpo- 
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ration,  suing  four  years  tberesfler  to  bold 
as  trtistee  of  the  property  for  its  beaeit,  Jl 
appearing  that  in  the  meantime  the  pioftaxj 
purchased  had  increased  rapidly  in  Tsloe.    Ia 
Brown  v.  Btiena  Vista  Oournt^,  95  U.  &  li7 
[24:422],  a  county  was  held  baned  by  iu  lacks 
from  maintaining  at  the  end  of  seven  jtan  a 
suit  to  set  aside  a  judgment  frsodolenily  06- 
tained  against  it;  and  that,  too,  though  it  did 
not  afiOirmatively  appear  tiuit  thesupenriion  of 
the  county  had  knowledice  of  the  extslenrf  of 
the  judgment  till  about  twenty  mooths  befnn 
the  commencement  of  the  suit    In  Umfwrnri 
V.  EUotNat.  Bank,  96  U.  S.  611  [24:r<MJ.  a 
party  who  had  borrowed  money  ai  a  bank  sn>^ 
deputed  with  it  as  collateral  secnritj  reftiia 
mining  stocks,  which  were  sokl  bjr  the  haaxk 
upon  hiB  failure  to  repay  the  loan,  wai  bfU 
barred  by  his  laches  m  a  tnll  to  redeem,  ik^ 
four  years  thereafter,  the  stocks  in  the  aeu- 
time  having  greatly  increased  in  vahie.    U 
H<^U  V.  Eaton,  116  U.  S.  88  [29:588].  a  aar 
ried  woman  who,  00  being  informed  of  a  tab- 
tract  made  by  her  husband  for  the  sale  of  sa 
equitable  interest  in  real  eatate  held  by  her  is 
her  own  right,  repudiated  it  and  refuKd  for 
two  years  to  perform  it,  was  not  permilkil 
thereafter  to  maintain  a  bill  for  specific  pef- 
formance  of  the  contract,  the  vaiue  of  tW 
property  having  depreciated.    In  IM'imm  t. 
Banin,  125  U.  8.  90  [81:6851,  a  bOl  tc.  coiaprl 
the  specific  performance  01  a  contract  to  kU 
persona]  property  upon  the  paysDenl  of  a  prooi 
issory  note,  payable  at  a  date  after  the  Bak- 
ing of  the  contract,  was  dismisoed  oe  the 
ground  of  the  laches  of  the  comptaioaat  it 
waiting  five  years  after  the  maturity  of  the 
note  before  filing  his  bill,  the  property  ia  the 
m(fanwhi]e  having  increased  in  ? alue.    Ia  ^«^ 
eieU  FonHere  v.  JfilUken,  185  U.  &  804  [M: 
208],  a  delay  of  two  years  in  tlie  oomnieKt^ 
ment  of  proceedings  to  set  aside  a  judgseM 
for  usury  was  adjudged  fatal,  the  aaoooi  of 
the  usury  being  small,  and  the  judgment  hsv- 
ing  been  enforced  in  the  meantime  bj  the  «)i 
of  real  estate.  * 

But  it  is  unnecessary  to  multiply  cases.  Thef 
all  proceed  upon  the  theory  that  kcbcs  h  aoi 
like  limitation,  a  mere  matter  of  tioe:  bri 
principally  a  question  of  the  inequity  of  per 
mitting  the  claim  to  be  enforced— «a  iaeqiatT 
founded  upon  some  change  in  the  cooditui  'V 
relations  of  the  propertv  or  the  paitieiL   b 
order  to  appreciate  tne  force  of  these  forv*' 
tions  as  applicable  to  tbe  caae  before  at  s  mtk 
further  detail  of  the  facts  is  neoeastry.   Asd 
going  back  to  the  commencement,  tt  Mpftut 
that  ttie  tract  was  a  small  one,  the  soil  pos. 
and  the  land  valuable  chiefly  for  timber.   Oh^ 
viously  tbe  place  was  not  one  which  s  party 
would  take  and  occupy  with  the  klea  of  stk* 
ing  a  livinir  off  of  and  from  it.    GslU))ff  ««• 
living  at  Olympia,  a  city  atx>ut  forty  mik»d»' 
tant,  enga&ed  in  running  a  hotel,  and  bsnsf 
children  there  l>e{ng  educated.     He  coottfioei 
his  business  at  Olvmpia,  and,  duriDjz  ibe  fc* 
months  he  lived  after  the  entry,  all  that  he  di^ 
upon  tbe  land  was  to  lav  tbe  foundstiaa  (4 1 
loK  cabin,  and  make  a  slight  clearinr.   Afhr 
his  death  his  widow  completed  a  snail  hcQ«. 
and  for  two  or  three  years  she  and  her  U»^ 
lived  at  intervals,  alternately^  on  the  tract  ^ 
in  01vt«rt«     f»»  1 WB  she  took  up  h!r  puw^ 
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int  abode  MX  Ohrmpia,  abaDdoned  the  land, 
•Dd  Derer  again  bad  a  residence  thereon.    In 
1879  the  homestead  entry  was  leeally  canceled. 
At  that  time  and  by  that  act  all  her  rights  of 
erery  kind  and  nature  were  ended,  and  the 
land  was  folly  restored  to  the  public  domain, 
19  free  for  occupation  and  purchase  by  any 
other  dtizeii  as  though  there  had  never  been 
toy  semblance  of  occupation  or  entry.     In 
Jaoe,  1880,  months  after  all  her  rights  in  the 
Itnd  had  been  terminated,  an  Act  was  passed 
by  Congress  ^ranting  certain  privileges  in  re- 
ipect  to  lands  which  had   been  theretofore 
entered  for  homestead,    ^he  was  not  one  of 
eiiher  of  the  two  classes  of  persons  named  in 
the  Act  as  entitled  to  its  beoefits.    Neverthe- 
le».  she  applied  to  tbe  land  departroeot  to 
purchase  the  land  under  its  provisions.    Her 
tpplication    was   by  the  Land  Department, 
flnilly  by  its  highest  official  on  appeal,  rejected ; 
this  dec&on  t>eing  announced  on  the  first  of 
Jaoe,  1^1.     That  same  year  another  party 
entered  the  land,  and,  on  April  20.  1882,  re> 
cdved  a  patent  therefor.    At  that  time,  if  not 
before,  she  was  in  a  position  to  establish  her 
rights,  if  any,  to  the  land.    Six  years  before 
•be  had  abandoned  its  occupation.    She  had 
•sseried  rights  under  an  Act  not  naming  her 
as  a  beneficiary,  and  her  application  had  been 
fioallv   rejected    by    the  proper   authorities. 
Aoolber,  and  a  perfect  legal  title,  had  been 
created,  in  reliance  upon  tbe  absolute  termina- 
tioo  of  any  Interest  or  claim  on  her  part.    Tbe 
Teiy  fact  that  upon  the  face  of  tbe  statute  she 
badf  been  given  no  rights,  and  that  her  claim 
bad  been  denied,  denmnded  that  she  challenge 
tbe  patent  at  tbe  first  opportunity.    Counsel 
for  appellant,  arguing  against  an  estoppel  by 
reason  of  laches,  savs  that  the  patentee  and 
those  claiming  under  him  were  chargeable 
with  notice  of  her  claim,  because  it  bad  been 
duly  filed  in  the  local  and  (General  Land  Office 
of  the  government,  and  that  they  therefore 
knowingly  look  all  tbe  chances  of  its  validity. 
But  if  tbey  knew  that  she  had  once  made  a 
claim,  they  also  knew  that  it  had  been  decided 
b^  the  department  to  be  worthless,  and  bad  a 
right  to  assume  from  her  inaction  that  she  ac- 
(^uie^ced  in  that  decision,  and  on  that  assump- 
tion to  invest  their  money  in  the  property  and 
its  improvement  t  The  land  was  contiguous  to 
a  city  beginning  to  grow  rapidly  in  population: 
the  courts  were  open  to  her  for  any  assertion 
of  rights;  sbe  was  living  but  forty  miles  from 
the  land,  and  must  be  presumed  to  have  known 
•ometbing  of  tbe  changes  going  on  around  it; 
the  patentee  died,  and    the  title   passed,  by 
by  three  or  four  conveyances,  through  as  many 
different  persons,  at  a  constantly  increasing 
price,  and  the  tract  was  surveyed  and  platted 
as  an  addition  to  tbe  city  of  Tacoma.  More  than 
four  years  after  the  entry  by  Wing,  and  nearly 
four  years  after  the  issue  of  the  patent,  tbe 
owner  of  this  addition  filed  a  bill,  making 
several  parties  defendant,  iu  order  to  quiet  her 
title  thereto,  and  among  these  various  defend- 
tots,  sammoned  Mrs.  Galliber.    It  is  stated,  in 
the  opinion  of  the  Supreme  Court,  that  it  was 
idmitied  in  the  argument,  that,  at  the  time 
this  action  was  commenced,  tbe  appellee,  and 
others  holding  under  tbe  patent,  had  mode  im- 
provements upon  tbe  land  of  great  value,  and 
that  tbe  land  and  improvements  upon  it  were 
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worth  $20,000.  In  this  suit  Mrs.  Galliber  ap- 
peared, and  answered,  and,  for  the  first  time  m 
a  court  of  ]u8tioe,asserted  any  riebts  to  theland. 

Putting  all  these  things  together:  her  actual 
abandonment  of  the  tract  in  1876;  the  cancel- 
lation of  the  entry  in  1879,  which  terminated 
all  rights  in  the  land  which  she  then  had;  the 
omission  of  the  "widow"  from  the  Act  of  1880, 
and  tbe  doubt  whether  sne  was  a  beneficiary 
under  that  Act,  or  could  claim  any  rights  there- 
under; the  rejection  by  the  Land  Department 
of  her  application  of  1881;  the  entry  of  Wing 
in  tbe  same  year,  and  the  issue  of  a  patent  to 
him  in  1882;  the  several  conveyances  at  in- 
creasing prices;  the  improvements  put  on  the 
land  by  the  parties  holding  under  the  patentee: 
the  rise  in  tbe  value  of  the  land;  the  platting 
of  it  as  an  addition  to  the  city  of  Tacoma; 
her  residence  so  near  to  Tacoma,  with  the 
knowledge  she  must  have  possessed  of  the 
changes  going  on  in  that  city; — it  seems  to  us 
that  equity  forbids  that  homestead  rieht, 
created  fourteen  years  before,  for  which  land 
office  fees  only  were  paid,  which  was  once 
absolutely  terminated,  and  which  may  never 
have  been  resurrected,  should,  at  this  late  day, 
be  permitted  to  disturb  a  title,  legally  perfect, 
created  by  the  general  government  after  a  decis- 
ion adverse  to  any  resurrection  of  such  right, 
for  which  full  value  was  paid,  and  on  the  raith 
of  which  costly  improvements  have  been  made, 
and  which  now  represents  enormous  value,  to 
the  creation  of  which  appellant  has,  appar- 
entlv,  contributed  nothing. 

7  he  decree  ie  afflrmed.  The  mandate  toiU 
ten  3  to  the  Supreme  Court  of  the  State  of  Wath- 
ing» "".. 


T.  B.  COX  BT  AL.,  Plff.  in  Err.. 

V. 

B.  J.  HART. 

(See  &  C.  Beporter*8  ed.  876-908.) 

Common  eource  of  titU—eufkiency  o^  desertp- 
tion  in  deed— reference  in  deed  to  another 
deed —  Texae  law  in  actions  to  try  tiU/^  to 
land, 

L  In  Texas,  In  an  action  of  trespass  to  try  the 
title  to  land,  where  k)oth  parties  claim  under  a 
oommon  source  of  title,  neither  party  oan  ro 
hack  of  the  common  source  to  impeach  the  deed 
for  forgrery  which  convesrs  the  land  to  the  person 
who  is  the  common  source  of  title. 

2.  A  deed  cannot  he  excluded  from  evidence  as 
void  upon  theflTound  that  it  does  not  sufficieotly 
descrltxd  any  land,  if  the  land  conveyed  oan  be 
identified  by  extrinsic  evidence. 

8l  When  a  deed  refers  to  another  deed  or  patent 
or  a  map  or  a  survey,  it  has  tbe  effect  to  incorpo- 
rate such  deed,  patent,  map  or  survey  into  the 
description,  tbe  same  as  if  copied  into  the  deed  it- 
gel  f,  andwhatisthCTelnd^cribedw^^ 

NOTB.— TTiot  dcecrtfipiion  in  deed  muet  ht  definite: 
when  void  for  uncertainty,  so©  note  to  O'Hara  v. 
United  States,  10: 787. 

Aa  to  miadescription  in  deeds:  when  U  avoids  them; 
when  does  noU  see  note  to  Wallace  v.  Penfleid,  27: 
147. 

AS  to  reference  in  deeds  to  reenrded  plat;  parol  evi- 
dence to  explain  and  limits  and  to  Sht»w  mistake  in 
deed,  see  note  to  M*Iver  v.  Walker,  8: 096. 
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4.  Under  the  stetates  of  Texas  making  mroTtelon 
for  an  allowanoe  for  imi>royementa  In  actions  to 
or  title  to  land,  if  the  plaintiff  who  reooyeis  does 
not  within  the  time  required  pay  the  defendant 
compensation  for  bis  improrements,  the  latter 
may  within  the  time  prescdbed  pay  to  the  plain- 
tiff the  value  of  the  land  without  the  improve- 
ments and  retain  the  same,  and  if  defendant 
does  not  elect  to  take  the  land  at  such  value,  the 
plaintiff  will  recover  the  land  without  payin«rfor 
the  improvements. 

C  The  granting  or  refusing  an  application  for  a 
continuance  is  In  the  discretion  of  the  court  be- 
low, and  its  action  in  that  regard  cannot  be  re> 
viewed  on  error. 

[No.  828.] 

Submitted  Jan.  4.  lS9g,    Dedicated  May  16, 

189g. 

IN  ERROR  to  the  Circuit  Court  of  the  Unit- 
ed States  for  the  Northern  District  of  Texas, 
to  review  a  judgment  in  favor  of  plaintiff. 
Hart,  in  an  action  of  trespass  to  try  the  title  to 
•certain  lands  in  Texas  adjudging  that  tbe  title 
to  the  land  is  in  the  plaintiff  and  providing  for 
the  payment  for  improvements  thereon  made 
by  defeodant,  and  if  such  improvements  were 
oot  paid  for  within  the  time  fixed  in  tbe  judg- 
ment and  if  after  that  time  the  defendants 
«bould  pay  to  plaintiff  the  value  of  tbe  land 
as  fixed  by  tbe  judgment,  then  tbe  plaintiff 
«bou1d  be  barred  of  his  writ  of  possession  and 
from  maintaining  any  action  for  tbe  land;  and 
if  defendants  did  not  pay  tbe  value  of  tbe  land 
within  tbe  time  fixed  then  that  plaintiff  should 
bave  his  writ  of  possession  for  tbe  land.  Af- 
Jirmed. 

The  facts  are  stated  in  tbe  opinion. 


Me89T9,  «/.  B»    seofvoTouf^  and 
WilliajBS  for  plaintifEs  in  error. 

Mr.  W.  HmXLett  PhilUps  for  defendM  ia 
error. 

Mr.  Juaiiee  H»rl»a  deliTered  tbe  opiaioa 
of  the  court: 

This  was  an  action  of  trespaaa  to  try  cha 
title  to  certain  lands  in  McLennan  ooontr, 
Texas,  the  boundaries  of  which  are  folly 

fiven  in  tbe  pleadings  and  in  tbe  JodfnMnL 
hey  are  also  described  generally  as  *  beinf 
tbe  same  tract  of  land  patented  b^  tbe  Scaie 
of  Texas  to  tbe  heirs  of  James  btewart  <s 
tbe  2d  day  of  July  1849,  by  patent  Na  n. 
volume  6." 

On  tbe  2d  of  July,  1849,  the  State  iamd 
''to  tbe  heirs  of  James  Stewart,  deccated, 
their  heirs  and  assigns,"  two  patents,  each 
for  960  acres  of  land,  in  McLennan  County ; 
patent ''No.  379,  vol.  5,"  describing  the  had 
embraced  in  it  as  "being  in  Milam  district 
on  tbe  waters  of  Bull  Hide  creek  and  Cow 
bayou,  about  12|  miles  S.  W.  from  Waco 
village,  by  virtue  of  bounty  warrant  Na 
808,  issued  to  James  Stewart  by  WilliuD  G. 
Cook,  Adjutant-General,  on  the  9th  day  ci 
August.  1847,"  etc  ;  and  patent  •*No.  », 
vol.  5,"  describing  the  laoud  embnoed  ii  it 
as  bein^  in  "Milam  district  on  Bull  Hiiit 
creek,  Stxynt  eleven  miles  S.  W.  by  &  froa 
Waco  village,  by  virtue  of  bounty  wamm 
No.  808,  issued  by  William  G.  Cook,  Ad- 
jutant-General, on  the  9th  day  of  Aufntt 
1847,"  etc.  The  relative  situation  of  cht 
two  tracts  to  each  other  appears  frooi  tte 
following  copy  of  a  map  proven  to  be  a  af- 
reet draft  from  a  report  of  aurv^ 
the  order  of  court  * 


The  defendant  J.  P.  Williams  filed  a  dis- 
•claimer  of  any  title  to  the  lands  here  in  dis- 
pute, but  alleged  that  he  held  a  portion  of 
them  under  a  certain  lease  from  the  defend- 
ant Cox.  Other  defendants  answered  by  de- 
murrer, general  denial,  pleas  of  not  guilty, 
4md  limitation,  and  some  of  them  suggested 
improvements  made  in  good  faith,  for  the 
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value  of  which,  in  the  ereat  tbe  P^*^ 
succeeded  in  the  action,  they  asksd  Ht 
ment  under  the  statute  c^  Texai^ 

The  lurr  found  that  the  appellee  m 
the  plaintiff  below,  was  entitled  to  tlM  M 
in  controversy ;  that  the  defendaat  Cos  ^ 
made  valuable  improyementi  vpoa  v^ 
hundred  acrea  of  it.  worth  |ft»l50,  tMd  m 
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lefendant  Echols  on  three  hundred  and 
^enty-five  acres  of  it,  worth  $3,750;  that 
the  plaintiff  ^was  not  entitled  to  rents ;  and 
that,  without  tiie  improvements,  the  lands 
leld  hy  Cox  were  worth  $10,500,  those  held 
57  Echols,  $4,875. 

In  conformity  with  the  verdict,  it  was  ad- 
judged that  the  defendants  Cox  and  Echols 
K-ere  possessors  in  good  faith  of  the  lands 
leld  hy  them,  respectively ;  that  no  writ  of 
possession  should  issue  for  those  tracts  before 
iie  expiration  of  one  year  from  the  date  of 
he  judgment  unless  the  plaintiff  paid  to  the 
:lerk  of  the  court  for  Cox  the  sum  of  $6,250, 
ind  for  Cchols  the  sum  of  $3,750,  with  in- 
terest ;  that,  if  he  neglected  for  one  year  to 
pay  such  sums,  with  interest  from  tne  date 
)f  the  judgment,  and,  if  Cox  and  Echols, 
nrithin  six  months  after  the  expiration  of  the 
year,  paid  to  the  clerk— Cox,  the  sum  of 
110,500,  and  Echols  the  sum  of  $4,875— then 
the  plaintiff  should  be  forever  barred  of  his 
writ  of  possession  as  against  the  defendant 
BO  paying,  and  from  maintaining  any  action 
whatever  against  Cox  and  Echols,  respect- 
ively, for  the  above  described  tracts ;  that  if 
Cox  and  £chols  did  not  within  six  months 
after  the  expiration  of  one  year  from  the 
judgment  pay  to  the  clerk  the  above  respect- 
ive sums  for  the  plaintiff  as  above  provided, 
vrrits  of  possession  might  issue  in  his  favor 
against  Cox  and  Echols  or  against  the  de- 
fendant so  failing  for  the  lands  recovered  by 
plaintiff  in  this  action;  and  that  writ  of 
possession  issue.,  as  provided  by  law  in 
ordinaryv  '!ases,  in  favor  of  the  plaintiff 
against  ali  of  the  defendants  for  the  land 
recovered  by  him  in  this  action,  except  the 
tracts  adjudged  to  be  held  in  good  faith  by 
Cox  and  Echols.  ^ 

Motions  for  new  trial  and  in  arrest  of  judg- 
ment haTiog  been  overruled,  a  severance  was 
had,  upon  notice,  between  tiie  defendants,  so 
that  Cox,  Tinsley,  and  Echols  might  prose- 
cute this  writ  of  error  separately  from  their 
codefendants.  The  writ  of  error  has  been 
heretofore  dismissed  as  to  Echols. 

At  the  trial  below  the  plaintiff,  Hart,  for 
the  purpose  of  showing  title  in   himself, 
introduced  in  evidence  a  copy  of  patent  No. 
879  to  the  heirs  of  James  Stewart,  followed 
hy  proof,  in  the  deposition  of  l^Irs.  Catharine 
Stewart,  that  the  only  heirs  of  James  Stew- 
art, on  the  12th  of   April,  1854,  were  Wil- 
liam H.  Stewart  and  John  T.  Stewart,  and 
that  they  were  dead,  Mrs.  Stewart  surviving 
them ;  a  certified  copy  from  the  clerk's  office 
of  McLennan  ooimtv  of  a  deed  by  William 
H.  Stewart,  John  T.  Stewart,  and  Catharine 
Stewart,  wife  of  William  H.  Stewart,  dated 
April  12th,  1854,  purporting  to  convey  to 
John  De  Cordova  the  land  embraced  in  patent 
Ko.  879,  which  deed  was  filed  for  record  May 
^%  1854,  and  recorded  two  days  afterwards ; 
the  original  of  a  deed,  dated  September  7th, 
1858,  by  the  marshal  of  the  United  States  for 
the  Western  District  of  Texas  to  Edmond  J. 
Hart,  Bamett  B.  Hart,  and  Isaac  N.  Marks, 
^hich,    it  was  claimed,  conveyed  all  the 
T^ght,  title,  and  interest  of  De  Cordova,  in 
the  land  in  dispute ;  a  deed  by  B.  B.  Hart 
to  E.  J.  Hart,  of  date  July  80th,  1874,  con- 
keying  to  the  latter  all  the  right,  title,  and 


interest  of  the  crautor  in  the  partnership 
property,  including  real  estate,  perconid 
property,  and  assets  of  every  description; 
and  a  deed  from  I.  N.  Marks  to  E.  J.  Hart, 
of  date  August  19th,  1874,  conveying  to  the 
latter  all  the  grantor's  real  estate  in  Texas 
or  elsewhere. 

For  the  purpose  of  showing  a  common 
source  of  title  with  the  defendfmts  under  De 
Cordova,  the  plaintiff  also  introduced  a 
deed,  dated  May  29th,  1884,  from  L.  B. 
Davis,  administrator  of  the  estate  of  De  Cor- 
dova, purporting  to  convey  to  Cox  980  acres 
of  land  patented  to  the  heirs  of  James  Stew- 
art bv  patent  No.  879 ;  a  deed  from  Cox  to 
Tinsley,  dated  December  31st,  1884,  convey- 
ing an  undivided  half  interest  in  the  same 
land ;  and  deeds  to  Echols  from  Cox  and 
Tinsley,  dated  September  4th,  1885,  for  330 
acres  of  the  land  m  controversy. 

The  defendants  introduced  in  evidence  the 
original  of  a  deed  from  Mrs.  Catharine  Stew- 
art,  Mrs.  Fannie  Finnerson,  joined  by  her 
husband,  William  H.  Finnerson,  Virginia 
Sexton,  and  Josh  H.  McAllister  to  the  de- 
fendants Cox  and  Tinsley,  acknowledged 
November  10th,  1889,  (which  was  after  the 
institution  of  this  action,)  before  a  notary 
public  in  Baltimore,  conveying  to  the  gran- 
tees therein  the  land  described  m  patent  No. 
379 ;  the  above  deed  of  1884,  from  De  Cor- 
dova*s  administrator  to  Cox,  for  the  purpose, 
the  bill  of  exceptions  states,  "of  showing  in 
themselves  the  defendant's  title  and  good 
faith  improvements  made  on  the  land  since 
defendants  had  possession  thereof ;"  the  deed 
from  Cox  to  Tinsley  of  December  31st,  1884, 
conveying  an  undivided  half  of  the  land; 
and  the  deeds  from  Tinsley  and  Cox  to 
Echols,  of  September  4th,  1885. 

When  this  case  was  called  for  trial  there 
was  on  file  a  deposition  of  Mrs.  Catharine 
Stewart,  taken  by  the  plaintiff,  as  well  as  a 
copy  of  the  above  deed  to  De  Cordova  of 
April  12th,  1854.  The  defendants  moved  for 
a  continuance  in  order  that  they  miffht  take 
the  depositions  of  Mrs.  Stewart  and  E.  J. 
Hart,  Jr. ;  the  motion  being  based  upon  two 
affidavits  made  by  Tinsley.  One  of  those 
affidavits  stated  that  Tinsley  had,  then  re- 
cently, held  a  conversation  with  Mrs.  Stew- 
art, during  which  "affiant  by  her  statement 
was  led  to  believe,  and  does  believe,  said 
deed  to  be  a  forgery,  and  that  her  evidence 
concerning  the  same  will  be  material."  The 
application  for  a  continuance  was  denied, 
and  that  action  of  the  court  is  assigned  for 
error.  But  the  granting  or  refusing  of  such 
an  application  was  in  the  discretion  of  the 
court,  and  its  action,  in  that  regard,  cannot 
be  reviewed  on  error.  And  it  is  here  referred 
to  only  because  of  the  supposed  bearing  upon 
other  assignments  of  error  of  Tinsley^s  affi- 
davit relating  to  the  alleged  deed  to  De  Cor- 
dova. 

The  certified  copy  of  what  purported  to  be 
the  deed  of  April  12th,  1854,  to  De  Cordova 
set  out  the  specific  boundaries  of  the  lands 
in  controversy,  and  also  described  them  as 
lands  containing  "nine  hundred  and  sixty 
acres  of  land  situated  and  being  in  Milan 
district,  on  the  waters  of  Bull  Hide  creek 
and  Cow  bayou, **  and   as  "the  same  which 
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were  granted  to  the  heirs  of  James  Stewart, 
deceased,  by  virtue  of  bounty  land  warrant 
No.  808,  issued  to  James  Stewart  by  William 
O.  Cook,  adjutant-general,  under  a  patent 
from  the  State  of  Texas,  No.  879,  issued 
from  the  Oeneral  Land  Office  upon  the 
twenty-eighth  day  of  February,  one  thous- 
and eight  hundred  and  fifty-four,  as  by  ref- 
erence thereunto  had  will  more  fully  and  at 
larffe  appear." 

That  deed  appears  to  have  been  siened, 
sealed,  and  delivered  in  the  presence  of  two 
witnesses  named,  and  was  certified  bv  E.  R. 
Sprague,  commissioner  of  deeds  for  the  State 
of  Texas,  resident  in  Baltimore,  to  have  been 
personally  acknowledged  before  him  by  the 
several  grantors,  to  te  their  act  and  deed, 
(they  being  known  to  him  as  the  individ- 
uals described  as  and  professing  to  be  the 
Parties  of  the  first  part,)  and  that  Catharine 
tewart,  being  examinea  out  of  the  presence 
and  hearing  of  her  husband,  stated  that  she 
executed  the  same  freely,  voluntarily,  and 
without  being  induced  to  do  so  by  fear, 
threats,  ill  usage,  or  the  displeasure  of  her 
husband.  On  me  copy  introduced  there  was 
no  scroll  or  character  showing  that  the  com- 
missioner affixed  his  seal  to  the  original. 

To  the  introduction  of  the  copy  the  defend- 
ants objected,  in  different  forms,  and  at 
various  stages  of  the  trial,  substantially  upon 
these  grounds :  1.  There  was  on  file  an  affi- 
davit of  forgery,  meanine  Tinsley's  affidavit 
used  on  the  application  for  a  continuance  of 
the  case.  2.  It  was  not  proven  as  an  ancient 
instrument,  because  there  was  no  evidence 
of  possession,  payment  of  taxes,  or  other 
act  by  any  claimant  under  the  deed,  or  by 
any  one  else,  to  free  it  from  just  grounds  of 
suspicion  or  to  lead  the  minds  of  the  jury  or 
the  court  to  a  conclusion  of  its  genuineness, 
nor  was  there  any  accounting  for  the  absence 
of  the  seal  from  the  certificate  of  the  com- 
missioner, Sprague,  before  whom  it  pur- 
ported to  have  l^en  executed.  8.  The  proof 
does  not  show  its  execution  as  required  under 
the  affidavit  of  forgery. 

After  the  evidence  on  both  sides  was  con- 
cluded, but  before  the  final  submission  of 
the  case  to  the  jury,  the  court  stated  its  view 
of  the  law  to  be  that,  as  no  proof  had  been 
offered  of  any  act  or  assertion  of  ownership 
under  the  deed  from  the  heirs  of  James  Stew- 
art to  De  Cordova,  that  deed  could  not  be 
read  as  an  ancient  document ;  in  which  event 
the  defendants  were  entitled  to  a  verdict. 
But,  at  a  subsequent  stage  of  the  trial,  the 
court  announced  that,  on  further  considera- 
tion, it  was  of  opinion  that  '^  where  a  com- 
mon source  was  snown  a  pajdj  could  not  go 
back  of  the  common  source  to  impeach  a  deed 
for  forgery,"  and  that  **tiie  defendants  hav- 
ing themselves  offered  the  deed  from  De 
Cordovans  administrator  to  Cox,  and  Cox  to 
Tinsley,  and  from  both  to  Echols,  were  con- 
cluded on  the  question  of  common  source 
and  estoppel  to  deny  the  genuineness  of  the 
deed  from  James  Stewart's  heirs  to  De  Cor- 
dova, or  it  was  immaterial  whether  said 
deed  was  genuine  or  not. " 

Upon  the  subject  of  title,  the  court  charged 
the  jury :  ^  This  is  a  suit  to  recover  land  as 
described  in  plaintiff's  petition.     He  has  in- 
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troduced  in  evidence  a  chain  of  title  from  iht 
government  to  him  in  support  of  his  daiDi. 
If  the  description  in  the  marshal 't  deed  to 
Hart  and  his  partners  named  in  the  deed  de- 
scribed the  limd  that  the  plaintiff  bsf  soed 
for,  the  plaintiff  is  entitled  to  reoorcr.    Tfac 
only  question  as  to  their  title  in  iwie  before 
you  is  whether  the  land  th^  soe  for  if  tfae 
land  described  in  the  marshal's  deed.    Tbe 
description,  you  will  bear  in  mind,  is  'trrr- 
tain  tract  or  parcel  of  land  containing,  br  »- 
timation,  8d8  acres,  lying  in  Milam  dis^kt. 
in  McLennan  county,  cm  Cow  bayou  and  Boll 
Hide  streams,  patented  to  the  heirs  of  Jama 
Stewart  for  960  acres. '   The  proof  derelopa 
tiiat  there  are  two  tracts  of  land  patnted  ti 
the  heirs  of  James  Stewart,  each  for  Ot^acrck 
The  position  of  defendants  is  that  this  de- 
scription applies  as  well,  if  not  beocr.  i» 
the  eastern  James  Stewart  No.  880.  bat  pUis- 
tiff  contends  that  it  docs  not     Whether  tte 
marshal's  deed  is  a  deed  to  No.  879  is  tte 
ouestion  for  you  to  determine ;  wbeCfaer  it  » 
aescribed  with  sufficient  distinctness,  takit: 
the  description  In  the  patent  and  deed .  a 
conveys  the  whole  grant,  if  it  convers  anr. 
The  amount  of   laim,  the  number  of  acni 
being  different  in  the  deed  from  that  ia  ih$ 
patent,  you  are  only  to  consider  as  a  dicoB- 
stance  in  connection  with  all  the  other  prrol 
in  your  inquiry  as  to  whether  the  descnp- 
tion  in  the  marshal 's  deed  does  dcscri  .*•  f  itlicr 
one  of  the  two  James  Stewart  smveys     Tbe 
burden  is  on  the  plaintiff.     You  must  lie  m- 
isfied  frt>m  the  proof  given  that  No.  tt9,  tba 
western  Stewart  grant,  is  the  land  described 
in  the  marshal's  deed  before  yon  cas  fad 
for  the  plaintiff.     If  the  proof 'saUsSes  jce 
that  the  land  the  marshal  describes  is  Iuj 
deed  as  lying  on  Bull  Hide  and  Cow  bmi 
streams  is  the  western  Stewart  Na  9i$,  ata 
the  plaintiff  is  entitled  to  recover;  if  otkr 
wise,  the  plaintiff  cannot  recover  and  jvcr 
verdict  must  be  for  the  defendants,  etc' 
To  this  charge  the  defendants  excepted. 

Was  the  de«d  to  De  Cordova  of  April  ISti 
1854,  admissible  as  evidence  in  bdulf  c^t^ 
plaintiff?  The  statutes  of  Texas  nrondi 
that  every  instrument  of  writing  md  J 
permitted  or  reouired  by  law  to  be  recorirt 
in  the  office  of  the  clerk  of  the  county  coon. 
and  which  has  been  or  may  be  so  trcanH 
after  being  proven  or  acknowledged  ia  tk 
manner  required  by  the  laws  in  &rce  at  ttt 
time  of  its  registration,  shall  be  admitt«i « 
evidence  without  the  necessity  of  pfvTmr  :> 
execution,  provided  "the  party  who  ww^ 
to  give  it  m  evidence  shall  file  the  ■■• 
among  the  papers  of  the  suit  in  whk^  ^ 
proposes  to  use  it,  at  least  three  day«  Mf* 
the  commencement  of  the  trial  of  sock n'« 
and  give  notice  of  such  filing  to  tbe  oppt^i* 
party  or  his  attorney  of  reSard ;  and  usk* 
such  opposite  party,  or  some  other  per** 
for  him  shall,  within  three  days  b^«t  ^-^ 
trial  of  the  cause,  file  an  affidiTit  t^  ^ 
believes  such  instrument  of  writin;  ^  ^ 
forged. "    Texas  Rev.  Stat  art.  2357.  p  * 

The  only  affidavit  in  the  record  v8>  iW 

of  Tinsley  filed  in  support  of  the  tf^^    , 

tion  for  a  continuance.     It  may  ''JJUJ 

doubted  whether  that  was  su^  u  ■'^ 

1  as  the  statute  requires  in  order  to  iuftf^ 
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deecl.     It  was  not  filed  for  tlic  specific  pur- 

r%i  of  attacking  the  genuiDeness  of  the  deed 
18o4.  when  it  should  be  offered  in  evi- 
ICC,  but  only  to  obtain  a  postponement  of 
trial.  There  is  ground  for  holding  that 
being  used  for  that  purpose  the  afflda- 
kad  fully  performed  its  functions,  and 
ould  not  be  regarded  further  as  attacking 
bat  deed.  Striking  y.  Atkinson,  79  Tex. 
62.  164. 

But  without  deciding  this  point,  we  pass 
3  the  consideration  of  another  Question 
rhich  seems  to  be  controlling.  The  stat- 
ites  of  Texas  regulating  the  pleadings  and 
tractice  in  actions  of  trespass  to  trv  title 
provide :  **]t  shall  not  be  necessary  for  the 
)laiDtiff  to  deraign  title  beyond  a  common 
ource,  and  proof  of  a  common  source  may 
)e  made  by  the  plaintiff  hy  certified  copies 
)f  the  deeds  showing  a  chain*  of  title  to  the 
Icfcndant  emanating  from  and  under  such 
x)tnmon  source ;  but  before  any  such  certified 
x^pics  shall  be  read  in  evidence  they  shall 
ue  filed  with  the  papers  of  the  suit  three 
lays  before  the  trial  and  the  adverse  party 
»crvcd  with  notice  of  such  filing  as  in  other 
cases:  Protided^  That  such  certified  copies 
^11  not  be  evidence  of  title  in  the  defend- 
tot  unless  offered  in  evidence  bv  him,  and 
the  plaintiff  shall  not  be  precluded  from 
Diaking  any  Ic^l  objection  to  such  certified 
copies  or  the  originals  thereof  when  intro- 
duced by  the  defendants."  Tex.  Rev.  Stat. 
1^9.  title  96,  chap.  1,  art.  4802.  In  Keys 
V.  Mamm,  44  Tex.  140,  142,  143,  the  court 
refers  to  the  different  modes  in  which  the 
plaintiff  may  make  a  prima  facie  case  as 
aigninst  the  possession  of  the  defendant, 
amone  which  is  to  prove  **  that  defendant  and 
liimscif  claim  the  land  under  a  common 
source  of  title  and  that  his  is  the  better 
right  or  superior  title  under  such  common 
•ource.  Proof  of  title  by  the  plaintiff  in 
eitlier  mode  may  not  conclusively  establish 
his  right  to  the  land  against  the  defendant, 
but  it  overcomes  the  presumption  of  ri^ht 
from  bis  possession,  and  throws  upon  him 
tiicUurilien  of  disproving  the  plaintiff *s  case 
or  sJiuwinff  a  superior  title  in  himself;  as, 
for  example,  that  he  holds  a  title  from  the 
•overeignty  of  the  soil  of  older  date  or  su- 
perior right  to  that  of  the  plaintiff ;  that  by 
&  iiubsequent  possession  to  that  on  which 
plaintiff  counts  he  has  title  by  prescription, 
or  has  barred  the  piaintiff  *s  right  of  recovery ; 
<>r.  though  he  has  a  title  under  a  common 
source  with  plaintiff,  he  also  has,  or  there  is 
outstanding  in  a  third  party,  a  superior  title 
to  that  which  they  claim  from  a  common 
^iircc,  which  it  must  not  appear  that  he  is 
<^toppcd  from  setting  up."  In  Crabtree  v. 
^hiUselte,  65  Tex.  Ill,  115,  which  was  an 
Action  of  trespass  to  try  title  to  land  which 
luid  been  partitioned  among  a  mother  and  her 
children,  the  part  in  controversy  fillling  to 
tlie  mother,  the  court  said :  **  If  there  was  a 
Austake  in  the  partition,  by  which  she  got 
tuure  thao  her  share,  still  what  she  got  was 

.  *ln  8ayle8*  Texas  Civil  Statutes,  roL  2,  p.  686.  and 
Jn  flnme  of  ttie  deoisioat  of  the  Supreme  Court  of 
Jexaa,  nterring  to  this  statute,  this  word  is 
Tclaini:**  bat  the  oiiirinal  Act  of  September  86th« 
isn,  used  the  word  **oham.**  Texas  Laws  1871,  p.  8. 
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the  land  in  controversy,  and  by  agreeing  that 
she  was  the  common  source  of  title,  the  ap- 
pellant is  precluded  from  claiming  any  in- 
terest in  tne  land  not  derived  from  her.  ** 
Again,  in  Bums  v.  Ooff,  79  Tex.  286,  289  r 
**  The  rule  which  renders  it  unnecessary  for 
a  plaintiff  to  deraign  title  beyond  the  com- 
mon source  is  one  of  convenience,  and  does 
not  deprive  a  defendant  of  the  right  to  show 
that  he  has  the  superior  right  mrough  the 
common  source  or  otherwise.  The  statute 
provides  that '  prooi  of  a  common  source  may 
be  made  by  the  plaintiff  by  certified  copies 
of  a  deed  showing  a  claim  of  title  to  the  de- 
fendant emanating  from  and  under  such  com- 
mon source.'  Where  a  deed  is  introduced 
which  shows  such  a  claim  by  a  defendant, 
that  is  sufiScient,  although  the  deed  may  be 
for  some  cause  inoperative.  If  a  defendant 
claims  through  a  purchaser  under  execution 
against  a  plaintiff,  the  sheriff's  deed  may  not 
for  some  cause  pass  the  title,  yet  such  a 
deed  will  be  sufllcient  evidence  of  common 
source,  and  the  plaintiff  need  not  deraign 
title  beyond  himself  as  common  source. 
.  .  .  If  defendant  has  superior  right  to 
the  land,  whether  this  arises  from  adverse 
possession  or  other  fact,  this  he  is  not  pre- 
cluded from  showing ;  but,  in  the  absence  of 
some  evidence  on  his  part,  tending  to  show 
such  superior  right  the  plaintiff  would  be 
entitled  to  recover  on  proof  of  claim  of  title 
emanating  from  and  under  the  common 
source,  nmde  in  the  manner  prescribed  by 
the  statute."  See  also  Pearson  y.  Flana- 
qan,  52  Tex.  266,  279 ;  BtegaZl  v  Eujf,  54 
Tex.  192,  197 ;  Bellman  v.  JUardin,  58  Tex. 
86 ;  Caldtv  v.  Ramsey,  66  Tex.  218,  219. 

lliese  adjudications  make  it  clear  that  it 
was  not  necessary  for  the  plaintiff — even  if 
in  Tinsley's  aflSdavit  for  continuance  was 
sufficient  as  an  affidavit  of  forgery  under  art. 
4802~to  prove  the  genuineness  of  the  alleged 
deed  of  April  12th,  1854,  to  De  Cordova. 
He  claimea  under  De  CJordova,  by  virtue  of 
the  marshal's  deed  conveying  all  his  right, 
title  and  interest  in  the  lands  in  dispute. 
The  plaintiff  introduced  the  deed  from  De 
Cordova's  administrator  to  Cox  for  the  pur- 
pose of  showine  a  common  source  of  title 
with  the  defendants.  The  defendants  intro- 
duced the  same  deed  without  disclaiming 
the  title  convened  by  it,  for  the  purpose,  the 
bill  of  exception  distinctly  states,  (and  this 
court  must  accept  that  statement  as  con- 
clusive,) of  showing  title  in  themselves,  as 
well  as  good  faith  in  making  improvements. 
So  tiiat,  upon  this  branch  of  the  case — it  ap- 
pearing that  the  parties  claimed  under  a 
common  source — the  law  was  clearly  for  the 

f plaintiff,  unless  the  defendants  had  estab- 
ished  a  superior  right  in  themselves,  or  un- 
less the  plaintiff  Imd  failed  to  acquire  by 
the  marshal's  deed  the  right,  title,  and  in- 
terest of  De  Cordova. 

In  reference  to  the  deed  to  Cox  and  Tinsley 
from  Mrs.  Stewart  and  others  of  November 
16th,  1889,  which  was  introduced  to  show  a 
superior  title  in  the  defendants — they  assum- 
ing that  the  deed  of  April  12th,  1854,  was  a 
forgery — it  nc^  only  be  said  that  there  is 
an  entire  absence  of  proof  that  the  grantors 
in  that  deed  were  the  heirs  either  of  the  pat- 
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entee,  James  Stewart,  or  of  William  H.  Stew- 
art and  John  T.  Stewart.  Moreoyer,  we  do 
not  find  from  any  of  the  defendants'  numerous 
requests  for  instructions  that  anything  was 
claimed  by  them,  at  the  trial,  on  account  of 
the  deed  of  November  16th,  1880,  obtained 
[387]     lust  before  the  commencement  of  the  trial. 

So  that  the  vital  question  in  the  case  is  as 
to  the  validity  of  the  marshal's  deed  of  Sep- 
tember  7th,  1858;  for  that  deed,  if  valid, 
passed  to  the  plaintiffs,  before  the  date  of 
the  deed  from  Davis,  administrator,  to  Ck)x, 
the  entire  interest  of  De  Cordova  the  common 
source  of  title ;  but  if,  for  any  reason,  it  was 
void,  and  if  the  deed  of  April  12th,  1854, 
could  not  have  been  read  in  evidence  as  an 
ancient  document,  the  plaintiff  must  fail  for 
want  of  sufficient  proof  that  he  acquired 
that  interest. 

The  marshal's  deed  recites  a  judgment, 
rendered  on  the  24th  day  of  March,  1856,  in 
favor  of  Edmond  J.  Hart,  Isaac  N.  Marks, 
and  Bamett  B.  Hart,  for  $1,061.50,  and 
costs,  in  the  District  Court  of  the  United 
States  for  the  Eastern  District  of  Texas, 
against  J.  De  Cordova,  execution  upon  which 
was  August  16th,  1858,  levied  on  (the  deed 
containing  no  other  description  of  die  prem- 
ises) "a  certain  tract  or  parcel  of  land  as  the 
property  of  said  J.  De  Cordova,  containing, 
by  estimation,  eight  hundred  and  ninety 
acres  of  land,  lyin^  in  Milam  Land  District 
and  county  of  McLennan,  aforesaid,  on  Cow 
bayou  and  Bull  Hide  streams,  patented  to 
the  heirs  of  James  Stewart  for  nine  hundred 
and  sixty  acres. '^  It  recites,  also,  the  sale 
of  the  land  at  public  auction  to  the  plain- 
tiffs in  the  execution,  and  conveys  to  them, 
their  heirs  and  assigns  forever,  all  the  right, 
title,  and  interest  of  De  Cordova  in  the  land 
levied  on  and  sold. 

The  defendants  obiected  to  the  admission 
of  the  marshal's  deed  as  evidence  upon  the 
ground  that  it  did  not  sufficiently  aescribe 
any  land,  and,  if  any,  not  the  lana  embraced 
by  patent  No.  379.  We  are  of  opinion  that 
the  charge  to  the  jury  in  reference  to  tiiis 
deed  was  unobjectionable.  In  Whits  v. 
Ltming,  98  U.  8.  514,  523  [28:  938,  939], 
this  court  said:  *'The  policy  of  Uie  law 
does  not  require  courts  to  scrutinize  tbe  pro- 
ceedings of  a  judicial  sale  with  a  view  to 
defeat  them.  On  the  contrary,  every  reason- 
able inducement  will  be  made  in  their  favor, 
so  as  to  secure,  if  it  can  be  done  consistently 
with  legal  rules,  the  object  they  were  in- 
tended to  accomplish. "  And  we  do  not  under 
stand  that  any  different  rule  prevails  in 
Texas.  In  Kingston  v.  Pickins,  46  Tex.  99, 
101,  the  court  says:  "The  construction  of  a 
[388]  deed,  being  a  matter  of  law,  is  for  the  court. 
If,  therefore,  the  land  intended  to  be  conveyed 
by  it  be  so  inaccurately  described  that  it 
appem,  on  an  inspection  of  the  deed,  the 
identity  of  the  lana  is  altogether  imcertain 
and  cannot  be  determined,  me  court  should 

Sronounce  it  void ;  but  when  Uie  uncertain^ 
oes  not  appear  upon  the  face  of  the  deea, 
but  arises  from  extraneous  facts,  as  in  other 
cases  of  latent  ambiguity,  parol  evidence  is 
admissible  to  explain  or  remove  it.  In  sudi 
cases  the  deed  should  not  be  excluded  from 
the  jury,  but  should  go  to  them  along  with 
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the  parol  evidence,  to  explain  or  remove  lact 
ambiguity ;  and  the  identity  of  the  )azy:  .• 
then  a  mixed  question  of  law  and  faci.  p*  t« 
determined  by  the  jury  under  the  instrun  i-^n 
of  the  court"  So,  in  Wibum  t.  Smitk,  W 
Tex.  869,  the  court,  referring  to  a  drnff  i 
deed  of  land,  said  :  **  Certainly  the  deed  ns< 
not  be  pronounced  void  upon  mere  iiispi!^^ 
tion ;  for  it  cannot  be  said  that  it  appnn 
from  the  face  of  the  deed  that  the  land  at- 
veyed  cannot  be  identified  by  the  aid  of  ex- 
trinsic evidence." 

The  case  of  Brown  t.  Chawhert,  69  Tex 
135,  is  cited  by  the  defendants  in  supper:  •  f 
their  contention.     While  the  court  ays  tLii 
no  presumption  will  be  indulged  in  larcc  .f 
a  sheriff's  de^  for  land,  that  case  is  Bot  :a 
conflict    with    previous  decisions;    for  t^ 
court  says  that  **  the  convevance  roust  ooBt&  i 
such  a  description  as  will  enable  tiie  pur- 
chaser to  find  and  identify  the  land,*  ti4 
**if,  from  the  description  cootaioed  in  tu 
sheriff's  deed,  or  deeds  or  instruments  tfett.t 
referred  to,  the  land  can  be  found  and  hi'^- 
tified  with  reasonable  certainty,    then  *..« 
conveyance  will  be  sustained."    It  cites «  'a 
approval  the  language  of  a  text- writer,  »ii- 
says  that,  ^'when  a  deed  refers  to  av^l-r 
deed,  or  a  map,  or  a  survey,  it  has  the  cf  * '. 
to  incorporate  such  deed,  map,  or  surrer  >• 
the  description,  the  same  as  if  copicil  :: 
the  deed  itself,  and  what  is  therein  dfscri**-: 
will    pass."     Martindale,    Convejiacei,  % 
108.       See    also   Flanagan    t.    Buoym,  ¥. 
Tex.  330,  335 ;  Norru  v.  Hunt,  51  Tex.  tA, 
Steinbeck  v.  Stme,  53  Tex.  882,  886;  R^ 
date  V.  Bobimon,  48  Tex.   895 ;  JumWo  t. 
Tarbitt,  58  Tex.  557. 

The  court  below  could  not  have  nid  tkii 
the  marshal's  deed  was  void,  upon  its  bkt 
for  uncertainty  in  the  description  of  tbe  lud 
conveyed.     It  conveyed  898  acres,  hj  «cc*- 
tion,  of  land  ly inj?  in  a  named  land  distr.  t 
and  county,  on  **Ccw  bayou  and  Boll  IV  •» 
streams, "  which  was  **  patented  to  the  b-in 
of  James  Stewart  for  960  acres.*    It  oraiJ 
not  be  assumed,  as  matter  of  law,  tkit  tL  i 
land  could  not  be  identified.    It  wai  tot  \j* 
jury  to  say,  upon  all  the  evidence,  whcOr 
the  land,  so  conveyed,  was  that  levied  opo 
by  the  marshal,  and  described,  in  ptteot  >■- 
379  to  James  Stewart*s  heirs  for  900  acra  « 
being  **  in  Milam  district,  on  the  wito)  i 
Bull   Hide  creek  and   Cow    bajou,  iK^ 
twelve  and  a  half  miles  S.  W.  froa  Wit» 
village,''  or  the  960  acres  described  is  lat- 
ent ^o.  880,  as  being  **  in  Milam  dtitrkl  a 
Bull  Hide  creek,  about  eleven  mikiS.  ^ 
by  8.  from   Waco  village.*    An  tap**'* 
argument  was  made  to  show  that  the  SeKr> 
tion  in  the  marshal's  deed  best  solttd  tk 
lands  embraced  in  patent  No.  880.    Bat  tk 
whole  matter  was  fairly  submitted  to  ^ 
jury  under  the  injunction  that  the  pkiafif 
could  not  recover  unless  the  proof  ikf^ 
that  the  land  described  in  patent  Nol  >^ 
the  western  Stewart  grant,  was  that  eooTrvi 
by  the  marshal's  dcid.     In  order  to  kktfi^ 
the  land  the  jury  were  entitled  to  look  tf 
the  written  documents,  in  oonnectioB  v-^ 
the  parol  evidence.     **  It  la  nndoebtedlf  ^ 
scntial,"  Chief  Justice  Marshal  said.  *«> » 
validity  of  a  grant  that  there  iboeM  ^  * 
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hing  granted  which  must  he  so  descrihed 
£  to  he  capable  of  heing  distinguished  from 
fther  things  of  the  same  kind.  But  it  is  not 
lecessary  that  the  grant  itself  should  contain 
uch  a  description  as»  without  the  aid  of 
xtrinsic  testimony,  to  ascertain  precisely 
<rhat  is  conyeyed.  ^  Blake  y.  Doherty,  18  IJ. 
\.  5  Wheat.  859,  862  [5 :  109,  1101 .  See 
ilso  Beed  y.  Locks  db  Canals,  49  U.  S.  8 
low.  274,  288,  289  [12:  1077,  1083]. 
For  the  reason  stated,  we  think  that  the 
narshal's  deed  was  admissible  in  evidence, 
Old  established  the  plaintiff's  right  to  the 
Aods  in  dispute  as  against  the  defendants. 
The  defendants  asked  that  if  their  motions 
'or  new  trial  and  in  arrest  of  judgment  were 
)Terruled,  the  judgment  be  amended  so  as  to 
^ive  them  a  direct  execution  against  the 
plaintiff  for  the  value  of  their  respective  im- 
provements, in  the  event  the  plaintiff  failed 
to  pay  for  the  same  within  one  vear  from  the 
late  of  the  judgment,  and  in  the  event  they 
failed,  within  six  months  after  the  expira- 
tion of  such  year,  to  pa*;  the  plaintiff  the 
iffiessed  value  of  the  land  .  This  motion  was 
denied,  and  the  action  of  the  court  thereon 
is  assigned  for  error,     s^ 

The  statutes  of  Texas  making  provision 
for  an  allowance  for  improvements  m  actions 
of  trespass  to  try  title  is  as  follows : 

"  Art.  4813.  The  defendant,  in  any  action 
of  trespass  to  try  title,  may  allege  in  his 
pleadings  that  he  and  tiiose  under  whom  he 
claims  have  had  adverse  possession  in  good 
faith  of  the  premises  in  controversy,  for  at 
least  one  year  next  before  the  commencement 
of  such  suit ;  and  that  he  and  those  under 
whom  he  claims  have  made  permanent  and 
valuable  improvements  on  the  lands  sued  for 
during  the  time  they  have  had  such  posses- 
ion, stating  the  improvements  and  their 
value  respectively;  and  stating  also  Uie 
grounds  of  such  claim. 
/Art  4814.  Where  the  defendant  has  filed 
his  claim  for  an  allowance  for  improvements 
in  accordance  with  the  preceding  article,  if 
the  court  or  jury  find  that  he  is  not  the  right- 
ful owner  of  the  premises  sued  fpr.  but  that 
he  and  those  under  whom  he  claims  have 
niade  permanent  and  valuable  improvements 
thereon,  being  possessors  thereof  in  good 
faith,  the  court  or  jury  shall  at  the  same 
time  estimate  from  the  testimony — 

"l.  The  value  at  the  time  of  trial  of  such 
hnprovements  as  were  so  made  before  the 
filing  of  the  suit,  not  exceeding  the  amount 
to  which  the  value  of  the  premises  is  ac- 
^Uy  increased  thereby. 

"2.  The  value  of  the  use  and  occupation 
of  the  premises  during  the  time  the  defend- 
tot  was  in  possession  thereof,  (exclusive  of 
the  improvements  thereon  made  by  himself 
or  those  under  whom  he  claims, )  and  also, 
n  authorized  by  the  pleadings,  the  damages 
*or  waste  or  omer  injury  to  the  premises 
committed  by  him,  not  computing  such  an- 
J^  value  for  a  longer  time  than  two  years 
oefore  suit,  nor  dimiages  for  waste  or  injury 
<ione  before  said  two  years. 

3.  The  value  of  tiie  premises  recovered, 

Without  the  improvements  made  as  aforesaid. 

Art  4815.    If  the  sum  estimated  for  the 

improvements  exceed  the  damages  estimated 


against  the  defendant  and  the  value  of  the 
use  and  occupation  as  aforesaid,  there  shall 
then  be  estimated  against  him,  if  authorized 
by  the  testimony,  the  value  of  the  use  and 
occupation  and  me  damages  for  injury  done 
by  him,  or  those  under  whom  he  claims,  for 
any  time  before  the  said  two  years,  so  far  as 
may  be  necessary  to  balance  the  claim  for 
improvements,  but  no  further ;  and  he  shall 
not  be  liable  for  the  excess,  if  any,  beyond 
the  value  of  the  improvements. 

"Art.  4816.  If  it  shall  appear  from  the 
finding  of  the  court  or  jury,  under  the  two 
preceding  articles,  that  the  estimated  value 
of  the  use  and  occupation  and  damages  ex- 
ceed the  estimated  value  of  the  improve- 
ments, judgment  shall  be  entered  for  the 
plaintiff  for  the  excess  and  costs  in  addition 
to  a  judgment  for  the  premises ;  but  should 
the  estimated  value  of  the  improvements  ex- 
ceed the  estimated  value  of  the  use  and  oc- 
cupation and  damages,  judgment  shall  be 
entered   for  the  defendant  for   the  excess. 

"  Art.  4817.  In  any  action  of  trespass  to  try 
title  when  the  lands  or  tenements  have  beon 
adjudged  to  the  plaintiff,  and  the  estimated 
value  of  the  improvements  in  excess  of  the 
value  of  the  use  and  occupation  and  dam- 
ages have  oeen  adjudged  to  the  defendant, 
no  writ  of  possession  shall  be  issued  for  the 
term  of  one  year  after  the  date  of  the  judg- 
ment, unless  the  plaintiff  shall  pay  to  the 
clerk  of  the  court  for  the  defend? "at  the 
amount  of  such  judgment  in  favor  of  ^e  de- 
fendant, with  the  interest  thereon. 

''Art  4818.  If  the  plaintiff  shall  neglect 
for  the  term  of  one  year  to  pay  over  the 
amount  of  said  jud^ent  in  favor  of  the  de- 
fendant, with  the  interest  thereon,  as  di- 
rected in  the  preceding  article,  and  the  de- 
fendant shall,  within  six  months  after  the 
expiration  of  said  year,  pay  to  the  clerk  of 
the  court  for  the  plaintiff  the  value  of  the 
lands  or  tenements  without  regard  to  the  im- 
provements, as  estimated  by  the  court  or 
jury,  then  the  plaintiff  shall  be  forever 
barred  of  his  writ  of  possession,  and  from 
ever  having  or  maintaining  any  action  what- 
ever against  the  defendant,  hi6  heirs  or  as- 
signs, for  the  lands  or  tenements  recovered 
by  such  suit. 

"Art.  4819.  If  the  defendant  or  his  legal 
representatives  shall  not,  within  the  six 
months  aforesaid,  pay  over  to  the  clerk  for  the 
plaintiff  the  estimated  value  of  the  lands  or 
tenements,  as  directed  in  the  preceding  arti- 
cle, then  the  plaintiff  may  sue  out  his  writ 
of  possession  as  in  ordinary  cases. 

"Art.  4820.  The  judgment  or  decree  of 
the  court  shall  recite  the  estimated  value  of 
the  premises  without  the  improvements,  and 
shall  has  also  include  the  conditions,  stipu- 
lations, and  directions  contained  in  the  three 
preceding  articles,  so  far  as  they  may  be  ap- 

glicable  to  the  case  before  the  court."    Rev. 
tat.  Tex.  1879. 

We  are  of  opinion  that  the  motion  of  de- 
fendants Cox  and  Echols  for  an  execution 
against  the  plaintiff  was  based  upon  an  er- 
roneous interpretation  of  the  statute,  the  ob- 
ject of  which  was  to  concentrate  in  one  per- 
son the  ownership  of  the  land  and  of  the 
improvements.     The  plaintiff,  as  holder  of 
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the  title,  was  ffiyen  one  year  within  which 
to  pay  for  sa(£  improyements.  If  he  did 
not  do  80  within  that  time,  then  the  defend- 
ant could  take  the  land,  at  its  assessed  value, 
and  foreyer  bar  the  plaintiff  of  his  writ  of 
possession.  If  the  aefendant  did  not  exer- 
cise that  privilege  within  the  time  pre- 
scribed, then  the  plaintiff  was  entitled  to  his 
writ  of  possession.  Under  the  construction 
for  whicm  the  defendants  contend,  the  owner 
of  the  land  could  be  improved  out  of  his 
title  by  ameliorations  for  which  he  did  not 
desire  to  pay,  or  for  which,  perhaps,  he  was 
unable  to  pay.  What  the  statute  intended 
to  effect  was  to  secure  to  the  possessor  in 
good  faith  compensation  for  his  improve- 
ments, either  bv  direct  payment  therefor  by 
the  owner  of  the  land  or  by  giving  him  an 
opportunity  to  take  the*  land  at  its  assessed 
value  where  Uie  plaintiff  elected  not  to  pay 
for  the  improvements  and  keep  the  land. 
The  requirement  that,  if  the  aefendant  or 
his  legal  representatives  should  not,  within 
the  time  prescribed,  pay  over  to  the  clerk 
for  Uie  plaintiff  the  value  of  the  lands  or 
tenemente,  estimated  without  regard  to  the 
improvements,  the  plaintiff  could  sue  out 
his  writ  of  possession  as  in  ordinary  cases, 
necessarily  means  that,  in  such  a  case,  (the 
defendants  having  elected  not  to  take  tho 
land^Ht  its  assessed  value),  the  legal  title 
must  prevail,  and,  therefore,  the  plaintiff 
should  recovei  the  land  without  paying  for 
the  improvements.  The  statute,  so  con- 
strued, ffives  a  possessor  in  good  faith,  who 
has  made  valuable  improvements,  all  that 
he  is  equitably  entitled  to  demand. 

There  are  no  other  questions  in  the  case 
involving  Uie  substantial  rights  of  the  de- 
fendants, or  that  we  deem  it  necessary  to 
notice  in  this  opinion. 

We  find  no  error  in  the  judgment^  and  U 
Ik  "Jt  be  t^fflrmed. 


THE  ST.  LOUIS,  VANDALIA  &  TBRRB 
HAUTE  R.  CO.,  Appt., 

V. 

THE  TERRE   HAUTE  &   INDIANAPO- 
LIS R.  CO. 

(See  8.  G.  Beporter**  ed.  SHMOO.) 

Railroad  corporation  lease— when  invalid — 
iato  of  the  contract— power  ef  BtaU  oter  do* 
tnestic  corporalione—parUee  to  illegal  con- 
tract, not  aided  hy  the  court — illegality  ap- 
pearing on  face  of  contract — when  property 
cannot  be  recovered  batk— contract  between  an 
lUinoie  company  and  an  Indiana  company 
void. 

L   A  railroad  oorporation  has  no  power  to  lease 


«• 


its  railroad  and  f ranohlse  for  a  term  o'J  nine  hun«    •A  of  the  United  States  for  tht  Sooiltffi  Di» 


died  and  nlnetgr-ntne 

thoriaed  by  the  State  wbkA 
2.   A  ooDtraot  between  two 

beyond  the  corporate  powers  of 

invalid  as  if  beyond  the 

both, 
a   The  Act  of  the  lUinoisLegialaturB  at 

12, 1866),  authorized  a  railroad  oompsaj 

rated  by  that  State  to  maka  a  lease  of  Ito 

any  part  thereof. 
4.   The  Illinois  statute  of  gletguary  It. 

provides  that  any  lease  l^  a  railroad 

oflUfnois  made  without  the 

the  Illinois  rtockbolders  shaU  be 

limit  the  powers  conferred  opon  tbe 

by  law«  that  an  excess  of  the 

powers  could  not  be  ratified  or 

estoppel. 
6.    The  Indiana  statute  of 

not  authorize  one  railroad  corpoimtloa  to 

a  perpetual  lease  of  its  raHroad  to  aaotks 

road  corporation. 

6.  Where  a  railroad  oorporatkia  of  DUboIb 
itP  railroad  and  franchises  to  a  railroad 
tlon  of  Indiana  for  a  term  of 
ninety>nine  years,  the  ralidJty  of  the 
to  be  determined  not  by  the  law  of 
but  by  the  law  of  the  contracL 

7.  The  statute  of  IlUnois  of  ISBS.  was 
confer  power  on   dooieetic 
leaving  the  powers  of  oorporatkMW 
elsewhere  to  be  determined  by  the  la«a 
under  which  they  were  incorporated; 
State  could  confer  on  a  f oretan 
ers  which  it  did  not  have  by  the  laws  of 
State. 

8.  Neither  party  to  i 
aided  by  the  court  to  enforce  It  or  to 
where  the  parties  are  in  equal  fank. 

9.  A  court  of  equity  will  not  order  an 
to  be  delivered  up  and  canceled 
appearing  on  its  face. 

10.  When  the  parties  to  a  cootraot 
HUo^  and  the  contract  has  bera  ffeilly 
by  plaintur,   by  the  cooveyaoca  of 
or  by  the  payment  of  money,  and  has 
repudiated  by  defendant,  neither  a  oo«t  of  tav 
nor  a  court  of  equity  will 
recover  back  the  property 
paid  under  the  contract. 

U.    The  contract  by  which  the  St. 

ft  Terre  Haute  Railroad  Ooapany 

railroad  and  ftanchlses  to  the 

Indianapolis  Railroad  Oompany, 

yond  the  latter*s  corporate  poweti; 

ties  were  4a  poH  delieto;  and  the  tBvalUlty  if  fls 

conveyance,  in  view  of  the  laws  of  wUch  bi* 

parties  were  bound  to  take  ootioe.  wasspasrMi 

on  its  face:  and  it  having  been  eaeomst  If  y** 

parties,  the  former  baa  no  right  to  lavtiiik* 

assistance  of  a  court  of  equity  to 

so  far  as  it  can  be  considerad  as 

stockholders  and  seeking  to 

est.  it  and  they  are  haired  by 

[No.  42.] 
Argued  Apraf4,  ^,  98,  1892. 

189M. 

A  PPEAL  from  a  decree  of  the  CbcvUOitft 


Nora.— ^to  modeof  exeeutino power9  conferred 
for  eorporatione;  u^usL  powen  are  not  implied^  see 
note  to  Bealy  r.  Knowler,  7:  818L 

Ae  to  poujere  of  a  eorporatUm  beyond  the  iarrtto* 
rial  Mmitt  of  the  eovereignty  which  ereated  U^  see 
note  to  Runyan  r.  Coster,  10:  888. 

Ab  to  ultra  viree^  what  eontraete  and  aote  are  4i» 
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vMation  of  etatute  of  pvMIe  poKsv; 
ttfleation^  see  noto  toOeotiml 
man  Pslaoe  Oar  C6. 86:  86t. 

iy' nether  %  u^en  paettee  are  in 
tieepe  orlmMk^  e^pttty  wQl 
pla  T.  Baraea,  14:  88QL 
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rict  of  DliDois,  dismlsdoff  a  suit  io  eqaity  bv 
be  St.  Louis,  Yandalia  &  Terre  Haute  Kail- 
oad  Company  agaiDSt  the  Terre  Haute  &  In- 
iaoapoUs  Railroad  Company  to  set  aside  and 
ancel  a  conveyance  of  the  plain  tifiTs  railroad 
od  franchises  to  tbe  defenaant  for  a  term  of 
toe  hundred  and  ninety-nine  years.  Afflrmed. 
See  same  case  below.  83  Fed.  Rep.  440. 

Statement  by  Mr.  Jtutiee  Grasr: 

This  was  a  bill  in  equity,  fifed  July  6, 
887,  by  the  St.  Louis,  Vandalia  &  Terre 
lante  Kailroad  Company,  a  corporation  of 
llinois,  aninst  the  Terre  Haute  &  Indian- 
polit  Railroad  Company,  a  corporation  of 
ndlana,  to  set  aside  and  cancel  a  convey- 
Qce  of  the  plaintiff's  railroad  and  franchises 
0  the  defendant  for  a  term  of  nine  hundred 
Ad  ninety -nine  years.  The  bill  contained 
be  following  allegations: 

That  the  plaintiff  was  incorporated  by  a 
tatute  of  Illinois  of  February  10,  lw5. 
imended  by  a  statute  of  February  8,  1867, 
o  construct  and  maintain  a  railroad  from 
1)8  left  bank  of  the  Mississippi  river  oppo- 
iite  St.  Louis  eastward  through  the  State  of 
Illinois  to  a  point  on  the  Wabash  river, 
»>Dvenient  for  extending  its  road  to  Terre 
Baute  in  the  State  of  Indiana ;  and  was  not 
luthorized  by  its  charter,  or  by  any  law  of 
niinois,  to  lease  its  railroad,  or  by  any 
other  contract  or  conveyance  to  part  with  the 
entire  possession,  control  and  use  of  its  prop- 
erty and  franchises,  or  to  deprive  itself  of 
and  vest  in  others  the  power  of  control  In 
tbe  management  of  its  said  road  and  other 
property  and  in  the  exercise  of  its  franchises, 
including  the  right  to  impose  and  collect 
tolls  for  the  transportation  of  passengers  and 
freight,  indefinitely  or  for  any  fixed  period 
of  time. 

That  the  defendant  was  incorporated  by  a 
statute  of  Indiana  of  January  2^,  1847, 
amended  by  a  statute  of  March  6,  1865,  to 
construct  and  maintain  a  railroad  from  some 
point  on  the  western  line  of  the  State  of  In- 
diana eastward  through  Terre  Haute  to  In- 
dianapolis ;  and  was  not  authorized  by  its 
charter,  or  by  any  law  of  Indiana,  to  make 
or  accept  any  lease,  contract  or  other  con- 
veyance by  which  it  should  acquire  or  obtain, 
either  inaefinitely  or  for  a  fixed  time,  the 
ownership,  management  or  control  of  any 
railroad  located  beyond  the  limits  of  Indiana. 
That  the  plaintiff  proceeded  to  construct, 
and  on  or  about  July  1,  1870,  completed  the 
construction  and  equipment  of  its  road ;  that 
io  order  to  obtain  money  for  this  purpose,  on 
April  6,  1867,  it  executed  a  mortgage  or  deed 
of  trust  of  all  its  railroad,  property  and 
franchises,  to  secure  the  payment  of  bonds 
amounting  to  $1,900,000,  and  agreeing  to  set 
apart  annually  6om  its  earnings  the  sum  of 
^,000.  as  a  sinking  fund  for  payment  of 
tlie  bonds ;  that  on  March  18,  1868,  it  exe- 
cuted a  second  mortgage  to  secure  the  pay- 
ment of  additional  bonds  to  the  amount  of 
12,600,000 ;  that  all  the  bonds  aforesaid  were 
sold,  and  outstanding  and  unpaid ;  and  that 
no  sinking  fund  had  Men  created,  as  provided 
for  in  the  first  mortgage. 

That  on  February  10,  1868,  tbe  plaintiff 
and  the  defendant  executed  a  pretended  lease, 
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(set  forth  in  the  bill,  and  copied  in  the  mar- 
gin,*) of  the  plaintiff's  railroad,  property 
and  franchises  to  the  defendant  for  nine  bur 
dred  and  ninety-nine  years,  the  defendant 
retaining  sixty-five  per  cent  of  the  gtoBB  re- 
ceipts, and  the  rest  to  be  applied  to  the  pay- 
ment of  interest  on  the  mortgage  bonds,  and 
any  surplus  paid  to  the  plaintiff. 

That  on  January  12,  1869,  the  plaintiff's 
board  of  directors  passed  a  resolution,  un- 
dertaking to  authorize  its  president  to  change 
the  terms  of  said  lease  so  that  the  defendant 
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^Whereas  a  contract  for  the  oonstructlon  and 

SluipmeDt  of  the  St.  Louis,  Vandalia  ft  Terra 
aute  Railroad,  helonfllnff  to  a  corporation  of  the 
State  of  Illinois,  has  been  entered  into  this  day,  by 
which  arrangements  have  been  made  to  complete 
and  equip  said  road  between  East  St.  Louis  and 
the  state  line  of  Indiana  in  the  manner  set  forth  in 
saSd  ooDtract: 

And  whereas  the  Terre  Haute  ft  Indianapolis 
Bailroad  Company,  a  corporation  of  the  State  of 
Indiana,  has  proposed  to  construct  without  delay 
a  first  class  railroad,  beinflT  an  extension  of  their 
preeent  road  from  Terre  Haute  to  the  state  line  of 
Indiana,  upoo  Bucb  location  as  willoonnect  proper- 
ly and  directly  with  the  St.  Louis,  Vandalia  ft 
Terre  Haute  Hailroad  at  the  state  line  of  Illinois: 

And  whereas  it  is  desirable  that  the  said  lines 
when  connected  should  be  operated  by  the  Terre 
Haute  ft  Indianapolis  Railroad  Company  as  one 
road  between  Indianapolis  and  St  Louis,  and  the 
said  Terre  Haute  ft  Indianapolis  BaUroad  Com- 
pany bavlnff  proposed  to  lease  and  operate  the  said 
St.  Louis,  vandalia  ft  Terre  Haute  Bailroad  for  a 
period  of  nine  hundred  and  ninety-nine  years:  It 
h  therefore  agreed,  first— 

Ttiat  upon  the  completion  of  the  road  between 
East  St  Louis  and  the  state  line  of  Indiana,  the 
Terre  Haute  ft  Indianapolis  Bailroad  Company 
shall  take  oharire  of  and  operate  the  same  with  its 
eg  uipment  for  a  period  of  nine  hundred  and  ninety- 
nine  years,  for  which  they  shaU  be  allowed  siz^« 
five  per  cent  of  tbe  ffroes  receipts  from  all  traino 
moved  over  the  line,  or  business  done  thereon,  and 
from  tbe  propertv  of  the  company,  as  a  oonsider- 
ation  for  working  and  maintenance  expenses,  the 
remaining  thirty-live  per  cent  to  be  appropriated 
as  follows:  Ist  To  tbe  pajqnent  oflntaneet  on  the 
first  and  seooodmortffairebondBOf  the  St  Louis* 
Vandalia  ft  Terre  Haute  Railroad  Company  aooord- 
ing  to  their  legal  priority.  2d.  All  the  surplus  of 
said  thirty-five  per  cent  to  be  paid  over  to  the  St 
Louis,  Vandalia  ft  Terre  Haute  Bailroad  Company 
semiannually,  to  be  dispoaed  of  by  it  for  the  bene* 
fit  of  its  stockholders. 

If  tbe  thirty-five  per  cent  should  from  any  oanse 
not  be  sufiloient  in  amount  to  protect  the  interest 
on  mortgage  bonds  and  sinking  funds  therefor  as 
they  mature  from  time  to  time,  together  with  tbe 
payment  of  taxes  and  proper  cost  of  maintaining 
organization,  so  that  toe  rights  of  stockholders 
may  be  preserved,  then  and  in  that  event  the  lessee 
shall  advance  for  the  company  whatever  amounts 
may  be  needed,  to  be  accounted  for  under  the 
yearly  averages  of  this  lease  during  this  contract 
1^  It  te  further  agreed  that  the  Terre  Haute  ft  In- 
dianapolis Bailroad  Company  as  lessee  shall  enjoy 
all  the  rights,  powers  and  privileges  of  tbe  St 
Louis,  Vandalia  ft  Terre  Haute  Bailroad  Company, 
so  far  as  tbe  same  may  be  needful  to  maintain  and 
operate  said  railroad:  also  to  impose  and  collect 
tolls  and  rates  for  transportation,  and  do  all  other 
acts  and  thing8,as  fully  and  as  efTeotual  Jy  as  the  said 
Sr.  Louis,  Vandalia  ft  Terre  Haute  Kailroad  Com- 
pany oould  do  if  operatinir  said  line,  it  always  be- 
ing understood  and  agreed  that  the  gross  proceeds 
from  through  or  joint  traflio  or  business  shall  be 
divided  on  tbe  pro  rata  basis  per  mile  for  distance 
moved  on  tbe  road  of  each  party. 

In  witness  whereof  the  parties  have  respectively 
hereunto  affixed,  this  the  tenth  day  of  February, 
1868.  their  official  signatures  and  seals  under  au- 
thority of  their  boards  of  directors. 

Thb  St.  Louis,   Vandaua  ft  Tnuu 
Uauts  Bailroad  Compart, 
[SBAik]  By  J.  F.  AuBXAimait  PreHdenU 

THV    TbRBB    HACTB    ft    iNDIAHAPOUa 

Bahaoad  CoMPAirr, 
[SEAL.]  By  W.  B.  lIcKsxK,  PreiUUnL 
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should  be  allowed  aeyenty,  instead  of  sixty- 
five  per  cent  of  the  ffioes  receipts,  "but  if 
the  working  and  maintenance  expenses  of 
said  road  slutll  be  lens  than  seventy  per  cent 
of  the  gross  receipts  aforesaid,  then  all  of 
such  excess  shall  be  paid  over  to"  the  plain- 
tiff. 

That  by  a  statute  of  Illinois  of  February 
16,  1865,  in  force  at  the  time  of  the  execu- 
tion and  deliveiT  of  the  pretended  lease,  it 
was  not  lawful  for  any  railroad  company  of 
niinois,  or  its  directors,  to  consolidate  its 
railroad  with  any  railroad  out  of  the  State,  or 
to  lease  its  railroad  to  any  railroad  company 
out  of  the  State,  or  to  lease  any  railroad  out 
of  the  State,  without  the  written  consent  of 
all  its  stockholders  residing  within  the  State ; 
and  that  fifty-nine  of  the  plaintiff's  stock- 
holders residing  in  Illinois  never  consented 
to  or  ratified  the  lease. 

That,  on  the  completion  of  the  plaintiff's 
road,  the  defendant  took  possession  of  and 
had  ever  since  operated  it,  and  had  received, 
in  tolls  and  otUrwise,  more  than  $21, 600, 000 ; 
that  the  pretended  lease  was  void,  for  want 
of  lawful  power  in  either  party  to  enter  into 
it ;  that  the  defendant,  by  taking  possession 
of  the  plaintiff's  railroad  and  property  with- 
out right,  became  in  equity  a  trustee  of  the 
plaintiff,  and  liable  to  account  to  it  for  the 
property  and  for  all  tolls  and  emoluments 
which  the  defendant  had,  or  ought  to  have 
collected  and  received  therefrom,  and  to  re- 
store the  property  to  the  plaintiff ;  that  the 
defendant  had  refused,  though  requested,  to 
turn  over  to  the  plaintiff  the  road  and  prop- 
erty, or  the  income  thereof,  and  had  thus 
rendered  the  plaintiff  unable  to  establish  a 
sinking  fund,  as  required  by  the  first  mort- 
gage ;  and  that  great  and  irreparable  injury 
would  be  done  to  the  plaintiff  and  its  stock- 
holders unlesk^  it  wai  restored  to  the  posses- 
sion and  conti*ol  of  the  railroad,  property 
and  franchises. 

That  at  the  time  when  the  lease  was  exe- 
cuted by  the  plaintiff  its  officers  supposed 
that  it  had  lawf al  power  to  do  so ;  but  that 
it  had  recently  been  advised  by  counsel  that 
it  had  no  such  power,  that  it  was  its  duty 
at  once  to  repudiate  this  pretended  lease  and 
to  resume  the  possession,  control  and  use  of 
its  property  and  franchises,  and  that  it  had 
rendered  itself  liable  to  have  its  charter  for- 
feited by  the  State ;  that  the  present  income 
was  more  than  sufficient  to  pay  the  interest 
on  the  bonds  and  to  establish  a  sinking  fund ; 
and  that,  by  reason  of  the  failure  to  estab- 
lish a  sinking  fund,  proceedings  might  at 
any  time  be  instituted  to  foreclose  the  first 
mortgage. 

That  the  taking  of  long  ard  complicated 
accounts,  covering  a  peri^  of  nearly  seven 
teen  years  and  involving  a  great  many  items, 
was  necessary  for  the  protection  and  enforce- 
ment of  the  plaintiffs  rights ;  that  the  pre- 
tended lease  was  a  cloud  on  the  plaintiff's 
title ;  that  a  court  of  law  had  no  jurisdiction 
adeauate  to  take  the  account,  or  to  cancel 
the  lease ;  and  that  the  defendant  was  daily 
withdrawing  larse  sums  of  money  from  the 
lurisdiction  of  the  court  to  the  irreparable 
IntMy  of  the  plain^*^ 
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e  bill,  as  origtually  framed,  prayed  for 


a  cancellation  and  surrender  of  the  leue.  fry 
a  return  of  the  railroad  mad  other  prooaij 
held  under  it.  for  an  injunction  a^iut  dii 
turbing  the  plaintiff  in  the  poascauoti  xr-: 
control  thereof,  and  for  an  aocouot  of  u^ 
sums  which  the  defendant  had  reoeircsl.  «r 
with  due  diligence  might  have  recei  vrd,  lnm\ 
the  use  and  operation  of  the  rsiiniwl  ar  i 
property;  or,  if  the  lease  should  Ik  brU 
valid,  for  an  account  of  the  sums  doe  iu.iT 
the  lease ;  and  for  further  relief. 

The  defendant  demurred  to  the  bill,  f  r 
want  of  equity,  for  laches,  for  mult if^incv 
ness,  and  because  the  plaintiff  kid  «a  ftie 
quate  remedy  at  law.    The  Circuit  Cv*n 
sustained  the  demurrer,  on  all  these  groQ2>:\ 
as  stated  in  its  opinion  reported  in  £t  Fed 
Rep.  440.     The  plaintiff  thereupon,  Ht  \t%^t 
of  court,  amended  the  bill,  by  striata;  net 
the  prayer  for  alternative  relief  in  cait  xat 
lease  should  be  held  valid.    The  de^sd^.: 
demurred  to  the  amended  bill,  on  the  bot 
grounds  as  before,  except  mnltifarioontM. 
The  court,  delivering  no  further  opiBi«c, 
sustained  the   demurrer,  and  dismiMd  ti« 
bill ;  and  the  plaintiff  appealed  to  this  ooaa 

Mewn,  L^maA  Tromboll,  Be^wf  &  JU- 
bins.  Perry  TrumbuU  and  Jokn  Ik.  B«t]«r, 

for  appellant: 

The  execution  of  the  lease  by  the  sppdhn 
was  ultra  tire$,  for  this  reason,  void. 

Pmnsf/lvania  R  Cb.  t.  8L  LauU,A.4TE 
Co,  118  U.  8.  290(90:  83);  Ot^m  JL  4  Aa 
Co.  y.  Oregonian  R.  Co.  180  C.  a  1  <»:  »T- 
Tippecanoe  Oovn^  fomre.  v.  LeftyetU^  M.  4 
B.  R.  Co.  60  Ind.  85;  Bank  ef  iiiyiMCi  r. 
Earle,  88  U.  S.  18  Pet.  510  (10:  274);  C^«W« 
8.  R.  Co.  v.  Oebhard,  100  U.  8.  5$7  (77:  1031 . 
Btarkweather  v.  American  BiNe  8oe,  73  DL  3v; 
St.  Clara  Female  Academy  v.  SMlUw^n,  4  Wcc 
Rep.  114,  116  m.  87i^;  Thomp§om  v.  Wtim,  9 
Mich.  214;  Diamond  Match  Co.  y.  P^mtK  C 
Mich.  145;  2  Starr  <&  Curtis  Anoodted  Si«. 
111.  cbsp.  114,  par.  43;  Ind.  Rev.  SUL  V*L 
§§  8S67,  8970. 

The  appeUsnt  could  not,  by  itacfaiitfr.TWd 
up  the  control  of  its  road,  as  attempted  bt  tk> 
leose.  snd  it  is  for  this  reason  void. 

3  Pnv.  Laws,  ni.  816:  Indianap^iUt^St.  L 
R.  Co.  y.  Vance,  96  U.   8.  458  (34:  754   I 
Starr  &  Curtis.  HI.  Stat  447;  S^gU  ?.  K^k 
84  111.  292;  Richeeon  y.  People,  8  WffL  B«p 
65.  115  IlL  460;  F*trmen  L.  dt  7.  'V  t  < 
Jo9er>h  db  D.    C.  R,    Co.    1    McCrur.  tr. 
Archer  v.  Terre  BauU  dk  L  R.  Co.  102  M  <»J. 
Great  NoHhern  R.  Co.  v.  Baetem  ('#»»«»•  i 
Co,  9  Hare,  808,  812;  Thomas  v.  WfMJtin 
R  Co.  101  U.  S.  71,  72,  78  (85:  950):  /Htr- 
vania  R  Co.  v.  St.  Louie,  A.  dt  T.  IL  it  t' 
118  U.  8.  290  (80:  88):  Ohio  dt  M  R  O  ^ 
Indianapolie  dbC,  R  Co.^  Am.  Uw  Rrf .  N 
8.  787,  788;  Stftme  v.  PraU,  101  HI  3«,*'.- 
rol  y.  CarroU,  57  U.  8.  16  How.  ST5  04  «* 
Fo9croft  y.  MalUU,  45  U.  8.  4  How.  S33  i: 
1008);  Thamae  v.  Hatch,  SSumn.  170;  V^*-'^'* 
•on  y.  Berry,  49  U.  &  8  How.  \^,  M    ' 
1170,   1190);    Bynuin  t.   Bnyne,  «  HL  t:;* 
Lauriat  y.  Stratton,  6  Stwy.  SN:  /♦"  ' 
PeOe,  59  XT.  8. 18  How.  595(15:  viSV 

The  lease  being  ultra  nmefaod  r  4d.  ft  vid 
not  be  made  valid  by  any  lap«  of  line,  acq^ 
escenoe  or  ratification  by  the  partieik 
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8t.  Louis,  V.  &  T.  H.  R  Co.  y.  Tbbrb  Haute  &  L  R.  Ck>. 
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York  &  M,  L.  R.  Co.  v.  Winans,  58  U.  8. 
17  How.  89  (15:  29);  Black  y.  Delaware  d  R. 
Canal  Oo.  22  N.  J.  Eq.  899;  Thomas  y.  West 
Teney  R.  Co,  101  U.  8.  71  (25:  950);  New  Gas 
tU  Northern  B.  Co.  v.  Bimpeojt,  21  Fed.  Rep. 

The  lease  beine  void,  it  was  the  right  as 
veil  as  the  duty  of  complainaDt  to  recoyer  its 
pperty,  and  thus  place  itself  again  in  a  posi- 
joo  to  discharge  its  public  duties. 

Thomns  y.  West  Jersey  R,  Co.  101  U.  8.  71  (25: 
m);  Story,  Eq.  Jur.  §  298;  Pom.  Eq.  Jur. 
§941;  BebenfiamY.  Ox,  1  Ves.  Sr.  276;  Smith 
r.  Bruning,  2  Vem.  892;  Drury  y.  Hooke,  1 
^em.  411;  St.  John  y.  St.  John,  11  Ves.  536; 
ff Conner  y.  Ward,  60  Miss.  1026;  Morris  y. 
McCuUoek,  1  AmbL  482;  New  Castle  Northern 
U.Co.f.  Simpson,  21  Fed.  Rep.  533;  Atlantic 
dt  P.  TeUg.  Co.  y.  Union  Pac  E.  Co.  I  Fed.  Rep. 
745;  WestemU.  Teleg.  Co.  y.  St.  Joseph  dbW, B. 
Co.  8  Fed.  Rep.  480. 

This  bill  makes  a  case  for  chancery  jurisdic- 
tioD,  and  appellant  is  pot  obliged  to  resort  to 
i  court  of  law. 

CoDStiiution  of  Illinois,  1870,  Art.  11.  §  10; 
Iron  Mountain  db  H.  R.  Co.  y.  Johnson,  \\i 
U.  S.  606  (80:  604).  Pom.  Eq.  Jur.  941; 
Story,  Eq.  Jur.  §  29t;  Pennsylvania  R.  Co.  y. 
Ktokuk  d:  H.  Bridge  Co.  181  U.  S.  889  (88: 
163);  Parkersburg  y.  Brown,  \m  U.  8.  487(27: 
23b):  New  Castle  Northern  B.  Co.  y.  Simmon, 
23  Fed.  Rep.  214;  Green's  Brice's  Ultra  Vires, 
717;  Western  U.Tele^.  Co,  y.  Union  Pac.  B.  Co. 
1  McCrary.  558,  8  Fed.  Rep.  4:^8;  Atlantic  A 
P.  Idea.  Co.  y.  Union  Pac.  B  Co.  I  Fed.  Rep. 
745. 1  McC'rary,  649;  Farmers  L.  <ft  T.  Co.  y.  St. 
Jostpk  db  D.  C.  B.  Co.  2  Fed.  Rep.  117,  1  Mc- 
Crary,  247;  Cor>qress  db  E.  Spring  Co.  y.  KnowU 
to/.,  108  U.  S.  49  (26:  847))  White  y.  Franklin 
Bank,  22  Pick.  181;  Day  y.  Spiral  Springs 
Buggy  Co.  57  Mich.  146;  Foulke  y.  San  Diego 
^O.S.P.  B.  Co.  51  Cal.  865;  Harriman  y. 
Fini  Bryan  Baptist  Church,  68  (Ja.  186;  Da- 
us  V.  Old  Colony  B  Co.  181  Mass.  258;  Hardy 
V.  Metropolitan  Land  <&  F.  Co.  L.  K  7  Ch. 
427;  Ernst  Y.  CroysdiU,  2  De.  G.  F.  &  J.  197; 
Brvton  y.  Warwick  <t  B.  Canal  Co.  4  De  G.  M. 
&  G.  731;  Salomons  y.  Lairig,  12  Beay.  882.  * 

The  right  to  maintain  this  suit  is  not  barred 
by  laches. 

Kent  y.  Quicksawr  Min.  Co.  78  N.  T.  188; 
Mon  y.  lUtnois  Transp.  Co.  12  111.  88;  Broion 
V.  Buena  Vista  County,  95  U.  8.  157  (24:  422); 
III  Key.  8lat.  1874,  chap.  83,  §  1;  MedUy  y. 
mott.  63  ni.  582. 

Mr.  George  Hoadly*  for  appellee: 

The  complainant  is  barred  from  recoyery  in 
this  case  by  its  own  laches  and  acquiescence. 

Hunt  V.  Rousmanier,  21  U.  8.  8  Wheat.  175 
(5:689J;  Bank  of  United  States  y.  Daniel,  37  TJ. 
8. 12  Pet.  88  (9:  989);  Upton  y.  Tribilcock,  91 

y.  8.  60  (23:  205);    Lamborn   y.    Dickinson 

(^nty  Comrs.  97  U.  8.  185  (24:  928);  United 
«a^  V.  Ames,  99  [J.  8.  46  (25: 801);  WolUnsak 
▼.  Beiher,  115  U.  S.  96  (29:  850);  Graham  y. 
^oOon,  H.dtE.BCo.  118  0. 8. 161  (30:  196); 
^tfttwn  V.  Portland  A  K.  B.  Co.  94  U.  8.  811 
(24:  826);  Brown  y.  Buena  Vista  C<mnty,  95 
5-  8-  157  (24:  422);  Qoddin  y.  Kimmell,  99 
p.  8.  201  (25:  481);  Badger  y.  Badger,  69  U. 
S.  2  Wall  87  (17:  886);  Young  y.  Clarendon 

Twp,  132  U.  8.  840  (88:  856);  Calhoun  y.  ift^ 
*«««;  8  L.  R  A.248, 121  N.  Y.  69. 

lU  U.  8. 


The  complainant*B  remedy,  if  any,  is  at  law, 
not  in  equity. 

Iron  Mountain  db  H.  B  Oo.  y.  Johnson,  119 
U.  8.  608  (80:  504);  Frost  y.  Spifley,  121  U.  8. 
556  (30:  1012);  Hardin  y.  Jo^nes,  86  111.  818; 
Gage  y.  Ahbott,  99  III.  866;  Oakley  y.  HurUmt, 
100  111.  204;  Gage  y.  Parker,  103  lU.  528;  Gould 
y.  Sternburg,  105  HI.  488;  Gage  y.  Curtis,  11 
West.  Rep.  602, 122  HI.  520;  WitfterellY.  Eberle, 
12  West.  Rep.  749,  123  Dl.  666;  GagcY.  Hamp- 
ton, 2  L.  R.  A.  512, 127  111.  87;  Lundy  y.  Lun^^ 
181  ni.  138. 

Ultra  vires  is  a  defense,  not  a  ground  of  at- 
tack. 

Congress  db  E.  Spring  Oo.  y.  KnowUon,  108 
U.  8.  49  (26:  847);  TayUyr  y.  B<ywers,  L.  R  1 
Q.  B.  D.  291;  Pittsburgh,  0.  db  St.  L  B.  Co. 
Y.  Keokuk  dt  H.  Bridge  Co.  181  U.  B.  871  (88: 
157):  Thomas  y.  Wtst  Jersey  B  Co.  101  U.  8. 
71  (25:  950):  Chapman  y.  Douglas  County,  107 
U.  S.  348  (27:  378);  Hitchcock  y.  Galveston,  96 
U.  S.  341  (24:  659);  Louisiana  y.  Wood,  102  U. 
8.  294  (26:  153). 

The  contract  between  the  parties  is  not  ultra 
vires,  but  yalid. 

Murch  Y.  Wright,  46  HI.  487;  Harvey  y. 
Bhode  Island  Locomotive  Works,  98  U.  8.  664 
(23:  1003). 

In  a  case  of  this  nature,  decisions  of  the 
state  courts  wUl  be  followed  whether  approyed 
by  the  Federal  courts  or  not. 

Burgess  y.  Seligman,  107  U.  8.  88,  84  (27: 
865);  Norton  y.  Shelby  County,  118  U.  8.  425 
{90:178):  Meriu)ether  y.  Muhlenlmrg  County 
Ot.  120  U.  8.  857  (80:  654). 

The  authority  to  lease  is  giyen  by  the  stat- 
utes of  Illinois. 

Goodin  y.  Evans,  18  Ohio  8t.  150;  lUinois 
Biver  B  Co.  y.  Zimmer,  20  HI.  654;  Zabriskis 
Y.  Cleveland,  0.  <ft  C.  B.  Co.  64  U.  8.  28  How. 
881  (16:  488);  Pennsylvania  B  Co.  y.  St.  Louis, 
A.  db  T.  H.  B.  Co.  118  U.  8.  290  (80:  83). 

Where  such  action  by  a  corporation  is  not 

grohibited  by  the  State  of  its  domicil,  it  may 
e  permitted  to  enter  into  any  contract  per- 
mitted by  the  law  or  comity  of  another  State  in 
which  it  may  do  business. 

Bank  cf  Augusta  y.  Earle,  88  U.  8.  18  Pet. 
519  (10:  274);  Pensacola  Teleg.  Co.  y.  Western 
U.  Teleg.  Co.  96  U.  8.  1  (24:  708);  Cowell  y. 
Colorado  ^ngs  Co.  100  U.  8.  55  (25:  547); 
Christian  iJnion  y.  Tount,  101 U.  8.  852, 857(25: 
888,  890);  Mutter  y.  Dows,  94  U.  8.  444  <24: 
207);  Day  y.  Ogdensburg  db  L.  C,  B  Co.  9 
Cent.  Rep.  459.  107  N.  Y.  129;  Woodruff  y. 
Erie  B  Co.  93  N.  Y.  609;  Re  New  York,  L.  .^^y , 
db  W.  B.  Co.  99  N.  Y.  12,  21;  Beteridge  v.  Nevs  ^*"^ ^ 
T<yrk  Eleo.  B  Oo.  2  L.  R  A.  648,  112  N.  Y. 
1,21. 

Mr.  Justice  Gray  delivered  the  opinion  of 
the  court : 

The  object  of  this  suit  between  two  rail- 
road corporations  as  stated  in  the  amended 
bill,  is  to  have  a  contract,  by  which  the 
plaintiff  transferred  its  railroad  and  equip- 
ment, as  well  as  its  franchise  to  maintain 
and  operate  the  road,  to  the  defendant  for  a 
term  of  nine  hundred  and  ninety- nine  years, 
set  aside  and  canceled,  as  beyond  the  cor- 
porate powers  of  one  or  both  of  the  parties. 

The  contract,  dated  February  10.  1868. 
recites  that  the  plaintiff  ia  a  corporation  of 
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412,  and  Smith  v.  Brunina,  8  Yern.  892 ;  8, 
O.  nom,  OddinUth  ▼.  Brumng,  1  Eq.  Cas.  Ab. 
8» ;  or  to  recoyer  back  money  paid  for  the 
purchase,  without  leave  of  the  Crown,  of  a 
commission  in  the  military  or  naval  service, 
as  in  Marrii  y.  M'  OuUoek,  Ambl.  488,  2  Eden, 
190.  Those  cases  have  sometimes  been  justi- 
fied upon  the  ground  that,  the  agreement  be- 
ing against  the  policy  of  the  Taw,  the  re- 
lief was  firiven  to  the  public  through  the 
party.  DS)enham  v.  Ox,  1  Ves.  Sr,  276 ;  St. 
John  y.  St,  John,  11  Yes.  Jr.  526,  536 :  Ckme 
V.  RusM,  48  N.  J.  Eq.  208.  But  Sir  Wil- 
liam Grant  explained  them  as  proceeding 
upon  the  ground  that  the  plaintiff  was  less 
guilty  than  the  defendnat.  Osborne  v.  Wil- 
Ucm»,  18  Ves.  Jr.  879,  382.  And  Morris  v. 
[407]  irOuUoek,  can  hardly  be  reconciled  with  his 
decision  in  ThomsoK  r.  Thomson,  7  Ves. 
Jr.  470,  or  with  the  current  of  later  author- 
ities. 

The  general  rule,  in  equity,  as  at  law,  is 
In  pari  delicto  potior  est  conditio  defendentis; 
and  therefore  neither  party  to  an  illegal 
contract  will  be  aided  by  the  court  whether 
to  enforce  it,  or  to  set  it  aside.  If  the  con- 
tract is  illegal,  affirmative  relief  against  it 
will  not  be  granted,  at  law  or  in  equity,  un- 
less the  contract  remains  executory,  or  un- 
less the  parties  are  considered  not  in  equal 
fault,  as  where  the  law  violated  is  intended 
for  the  coercion  of  the  one  party  and  the  pro- 
tection of  the  other,  or  where  there  has  been 
fraud  or  oppression  on  the  part  of  the  defcmd- 
ant.  Thomas  v.  Richmond,  79  U.  8.  12  Wall. 
849.  855  [20:  458,  456] ;  Congress db E,  Sjmng 
Co,  V.  Knowlton,  108  U.  S.  49  [26 :  347]  ; 
Story,  Eq.  Jur.  §  298. 

While  an  unlawful  contract,  the  parties  to 
which  are  in  pari  delicto,  remains  executory, 
its  invalidity  is  a  defense  in  a  court  of  law ; 
and  a  court  of  equity  will  order  its  cancel- 
lation only  as  an  equitable  mode  of  making 
that  defense  effectual,  and  when  necessary 
for  that  purpose.  Adams,  Eq.  175.  Conse- 
quently, it  is  well  settled,  at  the  present 
day,  that  a  court  of  equity  will  not  entertain 
lurisdiction  to  order  an  instrument  to  be  de- 
livered up  and  canceled,  upon  the  ground 
of  illegality  appearing  on  its  face,  and 
when,  iherefore,  there  is  no  danger  that  the 
lapse  of  time  may  deprive  the  party  to  be 
charged  upon  it  of  his  means  of  defense. 
Story,  Eq.  Jur.  %  700  a,  and  cases  cited; 
Simpson  v.  Eawden,  8  Myl.  &  Cr.  97 ;  Ayerst 
▼.  Jenkins,  L.  R.  16  Eq.  275,  282. 

When  the  parties  are  in  pari  delicto,  and 
the  contract  has  been  fully  executed  on  the 
part  of  the  plaintiff,  by  the  conveyance  of 

Property,  or  by  the  payment  of  money,  and 
as  not'  been  repudiated  bv  the  defendant, 
it  is  now  equally  well  settled  that  neither  a 
court  of  law  nor  a  court  of  equity  will  as- 
sist the  plaintiff  to  recover  back  the  prop- 
erty conveyed  or  money  paid  under  the  con- 
tract. Thomas  ▼.  Richmond,  above  cited; 
Ayerst  Y,  Jenkins,  L.  R.  16  Eq.  275,  284.  For 
instance,  property  conveyed  pursuant  to  a 
contract  made  in  consideration  of  the  com- 
[408]  pounding  of  a  crime  and  the  stifling  of  a 
crimiual  prosecution,  and  therefore  clearly 
illegal,  cannot  be  recovered  back  at  law,  nor 
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the  conveyance  set  aside  in  eqni^, 
obtained  by  such  fraud  or  (^presdoa  oa  l^ 
part  of  the  grantee,  that  the  ooovejifiee  on- 
not  be  considered  the  voluntary  set  of  Ue 
grantor.  Worcester  v.  Eaton,  11  Mm 
and  13  Mass.  871 ;  Atteood  v.  /Ut.  101 
368;  Bryant  y.  Peek  d  W,  Co.  154 
460 ;  WilUam^  v.  Bayley,  L.  R.  1  H.  L  dW  ; 
Jones  V.  Merionethsliirt  Perm,  Ben.  BUg.  8k. 
[1892]  1  Ch.  178,  182,  185.  187. 

In  the  case  at  bar,  the  contract  bv  wkicb 
the  plaintiff  conveyed  its  railroad  tad  fran- 
chise to  the  defendant  for  a  term  of  nifte 
hundred  and  ninety-nine  yean  was  beTco*! 
the  defendant's  corporate  powera,  and  tkfe- 
fore  unlawful  and  void,  of  which  the  p\sim- 
tiff  was  bound  to  take  notice.  The  pUiMlff 
stood  in  the  position  of  alienating  the  pomn 
which  it  haa  received  from  the  Sute.  au; 
the  duties  which  it  owed  to  the  public.  :c 
another  corporation,  which  it  knew  U»i  i.  • 
lawful  capacity  to  exercise  thoce  povcr^  ur 
to  perform  those  duties.  If.  as  the  pUik- 
tiff  contends,  the  contract  was  alsoWutkl 
its  own  corporate  powers,  it  ia  certainly  ib 
no  better  position.  In  either  aspect  of  tlir 
case,  the  plaintiff  was  in  pari  dUtrU  niili 
the  defendaLt.  The  invalid!^  of  tbe  wm 
tract,  in  view  of  the  laws  of  whicli  U»*ji 
parties  were  bound  to  take  notice,  u^^  ap- 
parent on  its  face.  The  contimct  1ms  Utn 
fully  executed  on  the  part  of  tbe  plaint i<7 
by  the  actual  transfer  of  Its  railrond  ao'S 
franchise  to  the  defendant ;  and  tbe  defe«Hi 
ant  has  held  the  property,  and  paid  tbe  »iip 
ulated  consideration  from  time  to  tioie,  !*# 
seventeen  years  and  has  taken  do  ctepa  to 
rescind  or  repudiate  the  contract. 

Upon  this  state  of  facta,  for  tbe  rrasaai 
above  stated,  the  plaintiff,  ooosidered  m  a 
party  to  the  unlawful  contract,  has  oo  ri^ki 
to  invoke  the  assistance  of  a  cnurt  of  equity 
to  set  it  aside.    And  so  far  as  tbe  plaintife 
corporation  can  be  considered  a«  rcpre«a(- 
ing  the  stockholders,  and  seeking  to  pniicct 
their  interests,   it  and  they  are  barred  \n 
laches,     ffarttood  v.  Cincinnati  d  C  A.  C 
R  a>.  84  U.  8.  17  Wall.  78  fdl :  558] ;  Grs 
ham  y.   Birkenhead,   L.   d  C.  J.  R,  C».  S 
Hall  A  Twells,  450;  2  Maco.    &  0.   144 
lyocki  T.  Southitestem  J2L  €b.  1  Sr.  ft  Gif. 
142,   164 ;  Oregory  y.  Patchett,  11  L.  T.  K 
8   357. 

This  case  is  not  like  tboae  in  whia  tte   '« 
defendant,  having  abifV.oned  or  refuted  to 

Eerform  the  unlawful  contract,  b-a  bee* 
eld  liable  to  the  plaintiff,  aa  npoo  sa  m 
plied  contract,  for  the  value  of  what  it  h»i 
received  from  bim,  and  had  no  right  to  n- 
tain.  Congress  d  B,  Spring  Co,  ▼.  KmmeU^ 
108  U.  8.  49  [26:  847]  ;  Logan  Oountf  S^ 
Bank  y.  Townsend,  1»»  U.  a  67  [SSJ^?]. 
and  cases  there  cited. 

But  the  case  is  one  in  which,  in  the  vciA 
of  Mr.  Justim  Milter  in  a  caw  ofUn  diai 
in  this  opinion,  the  court  will  noC  diitar^ 
the  possession  of  the  property  that  bsi  pi*^ 
under  the  contract,  but  will  refuse  to  ii^ 
fere  as  the  matter  stands,  i^wa^wtn  Jt 
Cb.  V.  St.  Louis,  A,  dT,  B.  R.  Os,  n«r 
8.  290,  816,  817  [80 :  88,  94].  8ee  abo  Vmm 
Trust  Co,  ▼.  RUnois  Midland  Ck  117  C.  & 
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^  468,   499  [29:968,9761 :  OnUral  Tramp. 
7,  ▼.    IhgUman  Palace   Car   Co.  189   U.  8. 
t.  56,  57,    61  [85 :  65,  67,  69]. 
t;^fflrtned. 


HSITRY  EL  HANCOOE.  AppL. 

V. 

THE    LiOUISVniLE  &   NA8HVILLB 
RAILROAD  COMPANY  bt  ai*. 


■HE   SHELBY  RAILROAD  COMPANY, 

Appt, 

V. 

THE    LOmSVILLE  &  NABHVILLB 
RAILROAD  COMPANY  bt  al. 

<Bee  8.  G.  Beporter*8  ed.  409-417.) 

'hrporatian,  how  farmed— corporation  created 
Jy  Kentucky  law— lease  of  railroade— ratifi- 
cation qf  leaee  of  Shelby  railroad. 

L   A  oorporatlon  may  be  formed  In  any  manner 
tiiat  a  State  sees  fit  to  adopt;  and  when  the  hiKh- 
est  court  of  a  State  decides  that,  by  certain  legris- 
tatloii,  a  oorporatlon  has  been  created,  such  de- 
cisiovi  oonoludes  not  only  the  courts  of  the  State, 
but  alao  those  of  the  United  States. 
L   A  corporation  was  in  fiict  created  by  the  Ken- 
tucky Act  of  ISOOgranttnflT  authority  to  a  defined 
portion  of  SheJby  county,  to  subscribe  stock  and 
vote  bonds  to  a  railroad;  and  such  corporation, 
by  virtue  of  the  subscription  and  issue  of  the 
bonds,  became  the  owner  cf  the  stock,  with  the 
riirht  to  Tote  the  same, 
l    Under  the  Kentucky  law  cd  1858,  giving  author- 
ity to  railroad  companies  In  that  State  to  lease 
other  laflroads  provided  tne  road  so  leased  Phall 
be  so  connected  as  to  fom  a  continuous  line. 
It  is  enoucrh  that  by  the  lease  the  connected  roads 
form  a  contlnnous  line  and  It  it  not  essential  that 
the  leased  line  be  an  extension  from  either  ter- 
minns  of  the  lesBor's  road;  tt  was  not  intended 
to  preveot  a  company  with  e  iotkg  road  fkom 
teasing  branches.  # 

1  The  lease  made  by  the  Shelby  Railroad  Oom- 
pany  of  its  road  to  the  LouisyiUe,  Cincinnati  & 
liszlngton  Bailroad  Company,  and  subsequently 
transferred  by  the  latter  to  the  LouisTllle  ft 
Nashville  Bailroad  Company  was  ratified  by  a 
majority  of  the  stockholders  of  the  Shelby  Rail- 
road Company  among  whom  was  the  Shelby 
lailroad  district  of  Shelby  county,  which  had 
the  right  to  vote  the  stock  subscribed  for  by  it. 

INoe.  825.  826.1 
Argued  April  il,  ff ,  189g.    IMcided  May  26, 
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NOTs.— As  to  eonstructUm  of  granta  to  corporot- 
tioRs;  eorporatUme  have  ordu  powers  orcmted,  or 
tkose  necessary  to  carry  into  effect  powers  granted; 
con  act  orUiy  fn  the  mode  prescribed  by  the  law  creaU 
<na.  see  notes  to  Charles  River  Bridfre  v.  Warren 
^rtdge,  Ih  778;  Beaty  v.  Knowler,  71: 813. 

A»  to  powers  of  a  corporalion  beyond  the  terrU 
(oridl  limits  of  the  sovereignty  which  created  U^  see 
^uA'  to  Runyan  v.  Coster,  10: 882. 

-As  to  charter  or  by  laws  of^  as  to  transfer  of  stock; 
lien  on  stock  for  debt  due  by  stockTiolders,  see  note  to 
Colon  Bank  of  Georgetown  v.  Laird,  4: 209. 

•^  to  ultra  vires,  what  contracts  and  acts  are  in 
^MatUm  of  statute  orjmblic  pdiey;  estoppel;  rati;^ 
coition,  see  note  to  Centcal  Transp.  Ca  v.  Pullman 
^'»laoeCsrCo.86:«. 

Ui  U.  8. 


APPEALS  from  decrees  of  the  Circuit  Court 
of  the  United  States,  for  the  District  of 
Kentucky,  sustaining  demurrers  to  bills  filed 
by  the  appellants  and  dismiBsing  the  suita 
brought  by  them  to  cancel  a  lease  made  by  the 
Shelby  Railroad  Company  to  the  Louisville, 
Cincinnati  &  Lexington  Railway  Company 
and  subsequently  transferred  by  the  latter  to 
the  Louisville  &  Nashville  Raikoad  Com- 
pany.   Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

Messrs,  B.  F.  Buckner,  T,  L.  Burnett, 
and  John  Z.  Dood  for  appellant. 

Mr.  J.  C«  Beckham  for  appellees. 

Mr.  Justice  Brewer  delivered  the  opinion      rM^rkt 

of  the  court:  ^  L«*OJ 

These  two  cases  were  argued  together,  the 
object  of  attack  in  rich  being  the  same,  to 
wit.  a  lease  made  br  the  Shelby  Railroad  Com- 
pany, on  July  10,  1879,  to  the  Louisville, 
Cincinnati  &  Lexington  Railway  Company, 
and  8ubse(}uently  transferred  by  the  latter  to 
the  Louisville  &  Nashville  Railroad  Company. 
Each  seeks  the  same  relief,  the  cancellation 
of  that  lease.  Hancock,  the  appellant  in  one 
case,  was  a  stockholder  in  the  Shelby  Railroad 
Company,  the  appellant  in  the  other,  and  sues 
for  the  benefit  of  that  company,  the  allega- 
tions of  his  bill  bein^  intended  to  bring  the 
case  within  the  requirements  of  equity  rule 
number  94.  His  bill  was  filed  on  the  8d  day 
of  December.  1886,  and  in  it  he  alleges  in  sub- 
stance that  he  notified  and  requested  the  Shelby 
Railroad  Company  to  institute  an  action  for 
the  cancellation  of  said  lease,  but  that  the 
directors  of  said  company,  at  a  meeting  held 
to  consider  the  matter,  resolved  not  to  institute 
such  action.  He  ch arises  that  the  lease  was 
made  without  legislative  authority,  and  was 
therefore  ultra  vires  and  void;  and  also  that  it 
was  not  ratified  by  a  majority  of  the  stock- 
holders of  the  Shelby  Railroad  Company. 
The  Shelby  Railroad  Company  filed  its  bill  on 
the  4th  day  of  August.  1888.  but  rested  its 
attack  on  the  validity  of  the  lease  on  the 
ground  that  it  had  not  been  ratified  by  a 
majority  of  its  stockholders. 

In  disposing  of  these  cases,  therefore,  two 
questions  must  be  considered .  First,  was  there 
legislative  sanction  for  such  a  lease;  and,  sec- 
ond, if  so,  was  it  ratified  bv  a  majority  of  the 
stockholders  of  the  Shelby  tUilroad  Company. 
With  reference  to  the  first:  On  January  22. 
1858,  the  Legislature  of  Kentucl^  passed  a 
general  statute  which  in  terms  gave  to  all  rail- 
road companies  in  the  Commonwealth  "  power  1*1 1 1 
and  authority  to  make,  with  each  other,  con- 
tracts of  the  following  character:  ...  2d, 
for  the  leasing  of  one  company  to  another, 
provided  the  road  so  leased  shall  be  so  con- 
nected as  to  form  a  continuous  line;  .  .  .  pro- 
vided, however,  that  all  such  contracts  shall  be 
approved  by  a  majority  in  interest  of  all  the 
stockholders  of  each  of  the  contracting  com- 
panies, at  some  stated  or  called  meeting  of  the 
same." 

It  is  claimed  that  the  lessor's  and  lessee's 
roads  do  not  form  a  continuous  line  within  the 
meaning  of  this  statute,  and  that,  therefore, 
the  condition  upon  which  a  valid  lease  could 
be  made  was  wanting.  The  main  line  of  the 
leasee's  road  extends  in  a  northeasterly  direc- 
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tioD  from  Louisville  to  CincinnatL  At  ADcbor- 
aee,  about  twelve  miles  east  of  Louisville,  the 
SbelbyviUe  road  touches  it.  At  tbe  time  of 
the  lease  the  latter  road  was  completed  from 
tbe  place  of  junction  to  Sbelbyville,  a  distance 
of  about  eiebteen  miles,  tbe  general  course 
bdne  a  trme  south  of  east.  There  was  a 
pbyncal  connection  between  the  two  roads  at 
Aocborage,  the  latter  bein^  tbe  western  termi- 
nus of  the  Sbelbyville  road.  From  this  place 
tbe  main  line  of  tbe  lessee  road  extends  north- 
easterly and  the  Sbelbyville  road  southeasterly, 
makiog  two  forks  of  the  letter  **  V."  Sbelby- 
ville is  nearly  due  east  from  Louisville,  and 
tbe  SbelbyviUe  road,  together  with  tbe  twelve 
miles  of  tbe  lessee's  road,  make  a  continuous 
line  between  Sbelbyville  and  Louisville,  in  a 
route  about  as  straight  as  the  average  railroad. 
But  Anchorage  is  not  a  terminus  of  the  lessee 
road,  and  tbe>  contention  is  that  under  the 
statute  the  leased  line  must  touch  one  of  the 
termini  of  the  lessee's  road,  so  as  to  make 
an  extension  of  it.  As  counsel  expresses  it: 
'*  Where  two  roads  are  in  such  connection  or 
uxtaposition  with  each  other  as  that  tbe  leas- 

g  of  one  bv  the  other  will  extend  or  lengthen 
the  line  and  create  a  new  terminus,  tbe  Act 
applies,  and  it  applies  only  in  such  a  case." 
In  reference  to  this  contention,  the  learned 
Judge  of  tbe  Circuit  Court  observed:  "This 
construction  would  authorize  tbe  Shelby  Rail- 
road Company  to  lease  tbe  L.,  C.  &  L.  railroad 
from  its  Junction  near  Anchorage  to  Louisville, 
but  not  the  L.,  C.  &  L.  R.  R.  Company  to 
lease  tbe  Shelby  raflroad  from  the  junction  to 
Sbelbyville." 

We  think  this  suggcSon  pertinent,  and  that 
the  contention  of  appelikC^s  Hancock,  caonot 
be  sustained.  '  It  is  enough  that  by  the  lease 
the  connected  roads  form  a  continuous  line, 
and  it  is  not  essential  that  the  leased  line  be  an 
extension  from  either  terminus  of  the  lessee's 
road.  The  evil  which  was  intended  to  be 
guarded  against  by  this  limitation  was  the 
placing  of  parallel  and  competing  roads  under 
one  management,  and  the  control  by  one  com- 
pany of  the  general  raihoad  affairs  of  the  State 
through  the  leasing  of  roads  remote  from  its  ^ 
own,  and  with  which  It  has  no  physical  or  direct 
business  connection.  It  was  not  intended  to 
prevent  a  company  with  a  long  road,  like 
the  lessee  company,  from  kasing^brancbes  by 
means  of  which  it  establishes  continuous  lines 
from  their  several  termini  to  each  of  its  own. 
By  this  lease  a  direct  and  continuous  line  from 
Louisville  to  Sbelbyville  was  created,  and  nei- 
ther the  letter  nor  the  spirit  of  the  statute  was 
thwarted. 

But  the  chief  reliance  of  counsel  is  on  tbe 
other  question.  The  Shelby  Railroad  Com- 
pany is  a  corporation  createa  by  an  Act  of  tbe 
General  Aasembly  of  Kentucky,  of  date  March 
15,  1851.  That  Act  was  amended  March  10, 
1854,  Februaiy  16, 1858,  and  February  8, 1869. 
By  the  last  amendment  a  part  of  Shelby  countv, 
tbe  boundaries  being  specifically  prescrilied  tn 
tbe  Act,  was  authorized  to  subscribe  $800,000 
to  the  stock  of  tbe  company  if  a  majority  of 
the  votes  cast  at  an  election  should  favor  such 
subscription.  The  result  of  tbe  election  was 
to  be  entered  on  the  records  of  tbe  county 
court,  and  if  favorable  the  county  Judse  was 
to  cause  the  subscription  to  be  made  Tn  the 
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name  of  said  portion  of  Sbdby  ooimty.  atim 
issue  bonds  in  its  name  in  paymeal  thoesC 
In  pursuance  of  this  Act  an  mctioQ  wis  hadL 
and,  being  in  favor  of  the  sabecriptioa.  it  wm 
made,  and  bonds  to  the  amoont  of  |3Q6.llft 
were  executed  and  delirerod  to  tbe  nflratd 
company  on  June  1, 1869.  The  atimti  dkM- 
ter  authorized  the  county  of  Sbeloy  lo  so^ 
scribe  for  stock,  tbe  sulncriptioa  lo  be  wmiit 
payable  at  such  times  and  upon  aoch  tcnM  m 
should  be  agreed  upon,  with  no  pcovtsm  fior 
the  issue  of  tbe  bonds,  but  with  authnrity  m 
levy  and  collect  taxes  for  tbe  poipose  of  ptv> 
log  such  subscription.  Section  96  of  the  lli 
reads: 

"That  each  and  every  penon  who  pap  ay 
part  of  said  tax  shall  be  entitled  to  his  ^r«  rvte 
share  of  said  stock  in  the  respective  ooapaaara 
authorized  and  contemplated  in  this  Act,  nd 
into  the  treasury  of  which  said  tax  it  paid,  md 
shall  be  entitled  to  demand  and  receive  a  cer- 
tificate so  soon  as  he  shaU  have  paid  for  a  falU 
half  or  quarter  share,  at  shall  prodooe  tnna 
fers  from  those  who  have  paid  portions,  h>  a* 
to  entitle  him  to  a  full,  half  or  quarter  Aan  " 

The  amendment  of  1869,  which  authonaed 
the  issue  of  bonds,  also  directed  a  tax  to  par 
the  interest  and  principal  of  au^  boodt;  aad. 
in  section  9  provided: 

"  Tbe  several  countiea  and  portlooa  of 

for  which  < 


ties  shall  not  vote  the  stock 

cates  ihay  be  issued  to  tbe  taxpafcta,  bat  Ikt 

same  shall  be  TOted  by  the  inoividiil  smck- 

holders." 

After  tbe  issue  of  these  booda,  mod  oo  )larch 
11,  1870,  an  Act  amending  the  charter  wm 
passed,  section  8  of  which  it  aa  foQowa: 

'*  That  when  any  county  or  pait  of  aciiai^, 
city,  town  or  precinct,  shaU  have  deUvvfed  m 
bonds  in  payment  for  stock  subacribed,  itskaC 
be  entitled  to  representation  and  to  voic  ihi 
amount  of  such  atock  in  any  oawting  of  the 
stockholders  of  said  company.  The  lioct 
owned  by  a  countv  shall  be  reprcaeBted  hj  Iks 
county  Judge  and  all  of  tbe  Joatioea  of  ihi 
peace  of  the  county;  stock  owned  by  a  part  c^ 
a  county,  or  a  precinct,  by  tbe  oouaty  M^ 
and  by  Uie  Justices  of  tbe  peace  raidiag  la  ibt 
district  or  precinct  taxed. 

And  on  February  36, 1878.  a  farther  sMfarf 
ment  provided  that  the  part  of  Shelby  oo«atr 
which  subscribed  stock sm  iaaoed  bondsshoal! 
have  **the  corporate  name  of  The  Shdbf 
Raibroad  District  of  Shelby  Cooa^/  and  1^ 
that  name  may  sue  and  be  sued." 

Now,  the  bills  allege  that  tm.TO  of 
was  voted  at  the  meeting  autboriaing  the^^ 
by  tbe  repreaentativea  of  tbe  "Sheltiy 
District  of  Shelby  CountT,'*aoder  the  avOoiff? 
of  tbe  last  two  acta  of  toe  Geoetml  AsbsbUt 
and  without  such  vote  the  majority  of  the  rtKi- 
holders  did  not  approve  ttie  ieoae.  At  tktf 
time  this  amount  of  the  tKnda,  iasoed  la  p^ 
ment  of  the  subscription,  was  ootstaodiof  ^ 
is  true  there  has  wen  an  exdiaoge  of  tbe  eU 
for  new  bonds  at  a  lower  rata  of  tatareA.  M 
tbe  principal  of  the  hxlebtedoeH  to  that  waotn 
still  remained.  The  qucatioo.  thetHdre.  • 
whether  this  atock  was  properly  voted  hf  the 
repreaentativea  of  the  '"Shelby  Raltooad  D» 
trfct  of  Shelby  Ooon^.* 

This  precise  oueatioQ  waa  preaiiid  le J^ 
Court  of  Appeals  of  KentodEy,  im  m  im** 
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ftted  action  to  which  certain  taxpayers,  the 
belby  Railroad  Company,  and  the  ''Shelby 
lailroad  District  of  Sbeiby  County"  were 
arties,  {Kreiger  y.  Slulby  R  Ch,  84  Ky.  66,) 
nd  by  that  court  decided  in  f ayor  of  the  right 
f  the  district  to  yote  the  stock.  An  attempt 
ras  made  to  have  Uie  Judgment  of  that  court 
sviewed  by  Uiis,  but  the  case  was  dismissed 
3r  want  of  jurisdiction  on  the  ground  that  no 
'ederal  question  was  inyolyecL  Krewery. 
JieUfif  R.  Co.  125  U.  8.  89  [81:  675].  While 
tiat  case  may  not  work  an  estoppel  by  Judg- 
ment, by  reason  of  a  difference  oi  parties,  it  is 
n  authority  to  be  respected,  if  not  followed. 

But,  passing  that  matter,  what  are  the  merits 
if  these  cases?  The  contention  is  that,  by  the 
cts  of  1851  and  1860,  rights  in  the  stock  were 
esied  in  the  taxpayer,  which  could  cot  be  di- 
gested after  the  issue  of  the  bonds,  though  at- 
empted  to  be,  by  the  Leirislature,  in  the  acts 
»f  1870  and  187S5,  or  as  more  fully  expressed 
D  the  brief: 

'The  acts  of  1851  and  1869  confer  on  the  in- 
liyidual  stockholders  rights  which  are  impaired 
)y  the  acts  of  1870  and  1878;  that  is  that  the 
ixdusiye  right  to  yote  at  stockholders'  meet- 
Dgs,  and  the  sole  right  to  receive  dividends  by 
M  acts  of  1851  and  1869,  to  the  individual 
Oockholdera  and  those  who  should  become  so 
i>y  the  payment  of  taxes,  is  impaired  by  the 
icu  of  1870  and  1873,  which  grant  the  right 
to  the  Sbeiby  Railroad  District  of  Shelby 
county  to  yote  at  stockholders'  meetings." 

With  resfiect  to  the  matter  of  dividends,  we 
have,  in  this  case,  no  need  of  inquiry.    The 
single  question  is,  as  to  the  riffht  to  vote  this 
block.    The  Court  of  Appeals  held  that  a  cor- 
poration   was  in  fact  created  by  tlie  Act  of 
1869,  granting  authority  to  a  denned  portion 
ot  tihelby  county  to  suoscribe  stock  and  vote 
bonds;  that  that  corporation,  by  virtue  of  the 
subscription  and  issue  of  the  bonds,  became 
the  owner  of  the  stock;  and  that  the  acts  of 
1870  and  1878  simply  prescribed  who  should 
represent  the  corporation,  and  by  what  name 
il  should  be  known.    Counsel  criticise  this  rul- 
ing aeyerely.  asserting  that  corporations  are 
never  creat^  by  implication,  and  there  is  in  the 
Act  of  1869,  in  terms,  no  attempt  to  create  one. 
Bat  this  is  a  matter  of  a  purely  local  nature. 
A  corporation  maybe  formed  in  any  manner 
that  a  State  sees  fit  to  adopt;  and  when  the 
highest  court  of  a  State  decides  that,  by  certain 
legislation,  a   corporation    has  been  created, 
such  decision  concludes  not  only  the  courts  of 
the  State,  but  also  those  of  the'United  States. 
It  is  a  matter  over  which  we  have  no  review, 
and  in  respect  to  which  the  decision  of  the  State 
court  is  finaL    If  it  were  an  open  question  it 
would  be  difScult  to  avoid  reaching  the  same 
conclusion.    By  the  Act  of  1869.  this  pre- 
^ribed  portion  of  Shelby  county  was  autho- 
rized to  issue  bonds  and  subscribe  stock.    The 
Wmds  when  issued  were  not  the  obligations  of 
Sbeiby  county,  nor  of  the  indiyidual  taxpay- 
ers; and  still  there  must  be  some  debtor.  That 
debtor  was  this  portion   of   Shelby   county. 
Gi?iDc  to  it  power  to  issue  bonds  and  create  in- 
debtcaness,  is  the  creation  of  an  entity  with 
power  to  act,  and  if  this  entity  has  power  to 
create  a  debt  it  becomes  subject  to  suit.    That 
tills  entity  was  not  in  terms  named  a  corpora- 
UoQ  is  not  decisive.    It  is  enough  that  an  arti- 
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flcial  entity  was  created,  with  power  to  exer« 
cise  the  functions  of  a  corporation.  It  was, 
though  not  named,  a  corporate  entity,  and  tho 
acts  of  1870  and  1878,  as  well  said  by  the  Court 
of  Appeals,  simply  designate  who  should  act 
for  this  corporate  entity  and  give  it  a  name. 
As  a  corporate  entity,  it  Issued  bonds  and  sub- 
scribed for  the  stock.  It  became  thereby  the 
owner  of  the  stock  and  as  owner,  it  was  en- 
titled to  exercise  all  the  rights  and  privileges 
of  ownership,  including  the  right  to  vote  the 
stock,  unless  the  Legislature  creating  it  and 
prescribing  its  powers  had  in  terms,  vested  such 
control  of  the  stock  in  other  hands. 

But  it  is  said  that  the  acts  of  1851  and  1869, 
in  substance  gave  to  each  taxpayer  at  the  time 
of  paying  his  tax  an  equal  amount  of  the  stock; 
that  an  amount  of  taxes  had  been  paid  prior  to 
this  lease  nearly  equal  to  the  entire  issue  of  the 
bonds;  and  that  therefore,  there  was  substan- 
tially no  stock  left  in  the  district  which  it  had 
a  right  to  vote.  But  the  original  Act  author- 
ized no  bonds;  and  did  not  provide  for  the 
payment  of  the  subscription  by  the  issue  of 
bonds,  but  by  taxes  levied  in  amount  and  at 
times  necessary  to  pay  it  according  to  its  terms. 
When  the  taxpayer  paid  his  taxes  he,  in  effect, 
paid  to  the  railroad  company  a  proportionate 
amount  of  the  subscription;  and  the  provision 
was  in  substance  that  he  should  take  the  stock 
which  he  had  then  paid  for.  There  was,  there- 
fore, an  equality  between  the  stock  and  the 
taxes,  and  the  county  was  simply  an  agent  to 
collect  the  taxes  and  pay  them  over  to  the  com- 
pany and  receive  the  stock  and  transfer  it  to 
the  taxpayer.  Bat  the  Act  of  1869  authorized 
a  radical  change;  and  this  newly  created  cor^ 
poration  was  not  merely  the  conduit  through 
which  money  passed  from  the  taxpayer  to  the 
company,  but  it  became  an  independent  sub- 
scriber, making  its  own  subscription  and  issu- 
ing its  own  bonds  in  payment  therefor,  •  Those 
bonds  represent  and  are  the  equivalent  of  the 
stock,  and  until  the  taxpayer  pays  those  bonds 
he  has  equitably  no  right  to  the  stock.  It  is 
true  the  terms  of  the  original  charter  were  not 
changed  by  the  amendment  of  1869;  but  to 
hold  that  the  parties  thus  far  paying  taxes- 
taxes  which  mainly  have  ffone  to  the  pajrment 
of  the  interest  on  the  bonds— are  entitled  to  the 
stock  works  this  unreasonable  result:  Though 
$800,000  aad  over  of  interest  has  now  been 
paid,  the  bulk  of  the  bonds  remain  outstand- 
ing, and  are  yet  to  be  paid,  as  well  as  several 
hundred  thousand  dollars  of  interest.  Shall 
the  whole  issue  of  stock  be  absorbed  by  those 
who  pay  the  first  interest  on  the  bonds,  leaving 
to  those  who  thereafter  pav  taxes  for  account 
of  future  interest  and  to  discharge  the  princi- 
pal, no  right  to  any  stock;  or  shall  the  rail- 
road company  be  compelled  to  issue  stock  in 
excess  of  the  $800.0007  Nothing  of  the  latter 
kind  is  provided  for;  nothing  to  indicate  that 
the  district  can  by  extending  the  bonds,  and 
paying  interest,  compel  an  additional  issue  of 
stock.  All  the  stock  that  the  railroad  company 
was  called  upon  to  issue  by  the  terms  of  its 
contract  was  the  $800,000,  and  that  was  paid 
for  by  the  bonds;  and  the  taxpayer's  equity  in 
the  stock  only  arises  as  he  pays  the  bonds,  and 
not  as  he  simply  pays  interest  on  them. 

The   character   of  the  transaction  contem-  < 
plated  by  the  Act  of  1851  and  the  difference 
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lion  from  Louisville  to  CincinnatL  At  Anchor- 
ase,  about  twelve  mOes  east  of  Louisville,  tbe 
Shelby  ville  road  touches  it.  At  the  time  of 
the  lease  the  latter  road  was  completed  from 
the  place  of  Juuction  to  Shelby  ville,  a  distance 
of  about  eighteen  miles,  the  general  course 
beinff  a  trme  south  of  east.  There  was  a 
phyucal  connection  between  the  two  roads  at 
ADchorage,  the  latter  being  the  western  termi- 
nus of  the  Shelbyville  road.  From  this  place 
the  main  line  of  the  lessee  road  extends  north- 
easterly and  the  Shelbyville  road  southeasterly, 
making  two  forks  of  the  letter  **  V."  Shelby- 
ville U  nearly  due  east  from  Louisville,  and 
the  Shelbyyifle  road,  together  with  the  twelve 
miles  of  the  lessee's  ro^,  make  a  continuous 
line  between  Shelbyville  and  Louisville,  in  a 
route  about  as  straight  as  the  average  railroad. 
But  Anchorage  is  not  a  terminus  of  the  lessee 
road,  and  the-  contention  is  that  under  the 
statute  the  leased  line  must  touch  one  of  the 
termini  of  the  lessee's  road,  so  as  to  make 
an  eztecsioo  of  it.  As  counsel  expresses  it: 
'^  Where  two  roads  are  in  such  connection  or 
juxtaposition  with  each  other  as  that  the  leas- 
ing of  one  bv  the  other  will  extend  or  lengthen 
the  line  and  create  a  new  terminus,  the  Act 
applies,  and  it  applies  only  in  such  a  case." 
In  reference  to  mis  contention,  the  learned 
Judge  of  the  Circuit  Court  observed:  **This 
construction  would  authorize  the  Shelby  Rail- 
road Company  to  lease  the  L..  C.  &  L.  railroad 
from  its  Junction  near  Anchorage  to  Louisville, 
but  not  the  L.,  C.  &  L.  R.  K.  Company  to 
lease  the  Shelby  railroad  from  the  junction  to 
Shelbyvine." 

We  think  this  suggcfC'^n  pertinent,  and  that 
the  contention  of  appellt^%,  Hancock,  cannot 
be  sustained.  '  It  is  enough  that  by  the  lease 
the  connected  roads  form  a  continuous  line, 
and  it  is  not  essential  that  the  leased  line  be  an 
extension  from  either  terminus  of  the  lessee's 
road.  The  evil  which  was  intended  to  be 
guarded  against  by  this  limitation  was  the 
placing  of  parallel  and  competing  roads  under 
one  management,  and  the  control  by  one  com- 
pany of  the  general  raiboad  affairs  of  the  State 
through  the  leasing  of  roads  remote  from  its « 
own,  and  with  which  it  has  no  physical  or  direct 
business  connection.  It  was  not  intended  to 
prevent  a  company  with  a  long  road,  like 
the  lessee  company,  from  leasing  branches  by 
means  of  which  it  establishes  continuous  lines 
from  their  several  termini  to  each  of  its  own. 
By  this  lease  a  direct  and  continuous  line  from 
Louisville  to  Shelbyville  was  created,  and  nei- 
ther the  letter  nor  the  spirit  of  the  statute  was 
thwarted. 

But  the  chief  reliance  of  counsel  is  on  the 
other  question.  The  Shelby  Railroad  Com- 
pany is  a  corporation  createa  by  an  Act  of  the 
General  Assembly  of  Kentucky,  of  date  March 
15,  1861.  That  Act  was  amended  March  10, 
1854,  February  16, 1868,  and  February  8, 1869. 
By  the  last  amendment  a  part  of  Shelby  county, 
the  boundaries  being  sp€<;ifically  prescribed  in 
the  Act,  was  authorized  to  subscribe  $800,000 
to  the  stock  of  the  company  if  a  majority  of 
the  votes  cast  at  an  election  should  favor  such 
subscription.  The  result  of  the  election  was 
to  be  entered  on  the  records  of  the  county 
court,  and  if  favorable  the  county  Judge  was 
to  cause  the  subscription  to  be  made  in  the 
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name  of  said  portion  of  Shelby  cooaty,  wad  le 
issue  bonds  in  its  name  in  paymeol  tkaeoL 
In  pursuance  of  this  Act  an  election  was  had, 
and,  being  in  favor  of  tbe  sabacripcioe^vw 
made,  and  bonds  to  the  amount  of  $300.00^ 
were  executed  and  delivered  to  the  nflraad 
company  on  June  1, 1809.  Tbe  ori£^aal  dar- 
ter authorized  tbe  county  of  Shelby  to  aob 
scribe  for  stock,  the  subscriptioa  to  be  madm 
payable  at  such  times  and  upon  aocb  tenu  s* 
should  be  agreed  upon,  with  no  pcovinoB  Cor 
the  issue  of  the  bonds,  but  with  authority  to 
levy  and  collect  taxes  for  the  porpose  of  pay- 
ing such  subscription.  Section  25  of  tbe  aIi 
reads: 

"That  each  and  every  person  wbo  payi nj 
part  of  said  tax  shall  be  entitled  to  bis  ^w  i%£t 
share  of  said  stock  in  the  respective  comptnm 
authorized  and  contemplated  in  this  Act,  and 
into  the  treasury  of  which  said  tax  it  pakt  tmd 
shidl  be  entitled  to  demand  and  receive  a  oer- 
tiflcate  so  soon  as  be  shall  have  paid  for  a  foil, 
half  or  quarter  share,  or  shall  produce  tnB» 
fers  from  those  who  have  paid  portioas,  co  a* 
to  entitle  him  to  a  full,  half  or  guaxter  ahare  " 

The  amendment  of  1889,  which  aathoriani 
the  issue  of  bonds,  also  directed  a  tax  to  pay 
the  interest  and  principal  of  such  lK>iids; 
in  section  9  provided: 

"  The  several  counties  and  portjooe  of 
ties  shall  not  vote  the  stock  for  whicfa  oeitift- 
cates  ihay  be  issued  to  the  tmxpaycfSy  bol  tkt 
same  shall  be  voted  by  the  inoividnal  nnck- 
holders." 

After  the  issue  of  these  bonds,  mud  oo  March 
11,  1870,  an  Act  amending  the  charter  vci 
passed,  section  8  of  which  is  as  foDows: 

'*  That  when  any  county  or  part  of  a  caai$f, 
city,  town  or  precinct,  shall  have  dditerad  m 
bonds  in  payment  for  stock  aubacribed,  it  ikall 
be  entitl^  to  representation  and  to  vole  tbs 
amount  of  such  stock  in  any  meeting  of  tkt 
stockholders  of  said  company.  Tm  stock 
owned  bv  a  county  shall  be  lepieaeiited  \ij  tht 
county  judge  and  all  of  the  Joattas  oi  th» 
peace  of  the  county;  stock  owned  by  a  part  of 
a  county,  or  a  precinct,  by  the  ooonty  f&A^ 
and  by  the  justices  of  the  peace  residiag  m  tte 
district  or  precinct  taxed/ 

And  on  February  26, 1878»  a  fortberaaead 
ment  provided  that  the  part  of  Sbdby  ooaatr 
which  subscribed  stock  and  iaaaed  boDds^hoald 
have  **the  corporate  name  of  'The  Shettf 
Railroad  District  of  Shelby  County/  aad  If 
that  name  mav  sue  and  be  sued." 


Now,  the  bills  allege  that  ^67,TK  of 
was  voted  at  the  meeting  autborisiag  the' 
by  the  representatives  of  the  *'Sbeiby  Raitaoatf 
District  of  Shelby  County,''uoder  tbe  aotboritT 
of  the  last  two  acta  of  tbe  General  AaaeaUr. 
and  without  such  vote  the  majority  of  tke  mek- 
holders  did  not  approve  the  lease.  At  ttet 
time  this  amount  of  the  bonds,  issacd  ia  pH* 
ment  of  the  subscription,  was  outstandiaf  It 
is  true  there  has  been  an  exchange  of  the  oU 
for  new  bonds  at  a  lower  rate  of  IntereA.  ^ 
tbe  principal  of  the  indebtedness  to  thai  aaonrt 
still  remained.  The  queatioo,  tberefbre*  • 
whether  this  stock  was  properly  voted  tf  the 
representatives  of  the  ''Shdby  Railroad  D» 
trict  of  Shelby  County." 

This  precise  question  was  pteataud  to  t^ 
Court  or  Appeals  of  Kentucky,  In  a  iss*"" 
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dtied  action  to  wbicb  certain  taxpayers,  the 
Sbelby  Railroad  Company,  and  tbe'^*'Sbelby 
Railroad  District  of  Sbelby  County "  were 
partica,  {Kreiger  v.  Shelby  it.  Oo,  84  Ky.  66,) 
and  by  that  coart  decided  in  favor  of  tbe  rlgbt 
of  the  district  to  vote  the  stock.  An  attempt 
was  made  to  have  tbe  Judgment  of  that  court 
reviewed  by  tbls,  but  tbe  case  was  dismissed 
for  want  of  Jurisdiction  on  tbe  ground  tbatno 
Federal  question  was  involved.  Kreiger  v. 
ahObif  B.  Co.  125  U.  8.  89  [81:  675].  Wbile 
that  caae  may  not  work  an  estoppel  by  Judg- 
ment, by  reason  of  a  difference  of  parties,  it  Is 
»D  auUiority'  to  be  respected,  if  not  followed. 

But,  passing  tbat  matter,  wbat  are  the  merits 
of  these  cases?  The  contention  is  that,  by  tbe 
acts  of  1851  and  1860.  rights  in  the  stock  were 
vested  in  tbe  taxpayer,  which  could  cot  be  di- 
vested after  tbe  issue  of  the  bonds,  though  at- 
tempted to  be,  by  the  Leirislature,  in  tbe  acts 
of  1870  and  187S5,  or  as  more  fully  expressed 
in  the  brief: 

"The  acts  of  1851  and  1869  confer  on  tbe  in- 
dividual stockholders  rights  which  are  impaired 
by  the  acts  of  1870  and  1878;  that  is  tbat  tbe 
exclusive  right  to  vote  at  stockholders'  meet- 
ings, and  tbe  sole  right  to  receive  dividends  by 
the  acte  of  1851  and  1869,  to  the  individual 
stockholders  and  those  who  should  become  so 
by  the  payment  of  taxes,  is  impaired  by  the 
acts  of  1870  and  1873,  which  grant  tbe  right 
to  tbe  Shelby  Railroad  District  of  Shelby 
county  to  vote  at  stockholders'  meetings." 

With  respect  to  the  matter  of  dividends,  we 
have,  in  this  case,  no  need  of  inquiry.  The 
single  question  is,  as  to  the  right  to  vote  this 
stock.  The  Court  of  Appeals  held  that  a  cor- 
poratioo  was  in  fact  created  bv  the  Act  of 
1869,  granting  authority  to  a  denned  portion 
ot  tShelby  county  to  suoscribe  stock  and  vote 
bonds;  that  that  corporation,  by  virtue  of  the 
subscription  and  issue  of  the  bonds,  became 
the  owner  of  the  stock;  and  that  tbe  acts  of 
1870  and  1878  simply  prescribed  who  should 
represent  the  corporation,  and  by  what  name 
it  should  be  known.  Counsel  criticise  this  rul- 
ing severely,  asserting  that  corporations  are 
never  creat^  by  implication,  and  there  is  in  the 
Act  of  1869,  in  terms,  no  attempt  to  create  ooo. 
Bat  this  is  a  matter  of  a  purelv  local  nature. 
A  corporation  maybe  formed  in  any  manner 
that  a  State  sees  fit  to  adopt;  and  when  the 
lugbest  court  of  a  State  decides  tbat,  by  certain 
legislation,  a  corporation  has  been  created, 
such  decision  concludes  not  only  tbe  courts  of 
ibe  State,  but  also  those  of  the'United  States. 
It  is  a  matter  over  which  we  have  no  review, 
and  in  respect  to  which  the  decision  of  the  State 
court  is  finsL  If  it  were  an  open  question  it 
would  be  difficult  to  avoid  reaching  the  same 
conclusion.  By  the  Act  of  1869.  this  pre- 
^ribed  portion  of  Shelby  county  was  autho- 
rized to  issue  bonds  and  subscribe  stock.  The 
^nds  when  issued  were  not  tbe  obligations  of 
Sbelby  couoty,  nor  of  the  individual  taxpay- 
ers; and  still  there  must  be  some  debtor.  That 
<lebtor  was  this  portion  of  Shelby  county. 
Givinc  to  it  power  to  issue  bonds  and  create  in- 
debtcaoess,  is  the  creation  of  an  entity  with 
power  to  act,  and  if  this  entity  has  power  to 
create  a  debt  it  becomes  subject  to  suit.  That 
this  entity  was  not  in  terms  named  a  corpora- 
UoQ  is  not  decisive.  It  is  enough  that  an  arti- 
U4  II.  S. 


flcial  entity  was  created,  with  power  to  exer« 
cise  the  functions  of  a  corporation.  It  was, 
though  not  named,  a  corporate  entity,  and  the 
acts  of  1870  and  1873,  as  well  said  by  the  Court 
of  Appeals,  simply  designate  who  should  act 
for  this  corporate  entitv  aud  give  it  a  name. 
As  a  corporate  entity,  it  issued  bonds  and  sub- 
scribed for  the  BtocK.  It  became  thereby  the 
owner  of  tbe  stock  and  as  owner,  it  was  en-  [4161 
titled  to  exercise  all  the  rights  and  privileges  l^^^^l 
of  ownership,  including  the  right  to  vote  the 
stock,  unless  tbe  Legislature  creating  it  and 
prescribing  its  powers  had  in  terms,  vested  such 
control  of  the  stock  in  other  hands. 

But  it  is  said  tbat  the  acts  of  1851  and  1869, 
in  substance  gave  to  each  taxpayer  at  the  time 
of  paying  bis  tax  an  equal  amount  of  the  stock; 
that  an  amount  of  taxes  had  been  paid  prior  to 
this  lease  nearly  equal  to  the  entire  issue  of  the 
bonds;  and  that  therefore,  there  was  substan- 
tially no  stock  left  in  tbe  district  wbicb  it  bad 
a  right  to  vote.  But  the  origiual  Act  author- 
ized no  hoods;  and  did  not  provide  for  the 
payment  of  the  subscription  by  the  issue  of 
Donds,  but  by  taxes  levied  in  amount  and  at 
times  necessary  to  pay  it  according  to  its  terms. 
When  the  taxpayer  paid  his  taxes  he,  in  effect, 
paid  to  the  railroad  company  a  proportionate 
amount  of  the  subscription;  and  the  provision 
was  in  substance  that  he  should  take  the  stock 
which  he  had  then  paid  for.  There  was,  there- 
fore, an  equality  between  tbe  stock  and  the 
taxes,  and  the  county  was  simply  an  agent  to 
collect  the  taxes  and  pay  them  over  to  the  com- 
pany and  receive  the  stock  and  transfer  it  to 
the  taxpayer.  But  the  Act  of  1869  authorized 
a  radical  change;  and  this  newly  created  cor- 
poration was  not  merely  the  conduit  through 
wbicb  money  ^ssed  from  the  taxpayer  to  the 
company,  but  it  became  an  independent  sub- 
scriber, making  its  own  subscription  and  issu- 
ing its  own  bonds  in  payment  therefor.  •Those 
bonds  represent  and  are  the  equivalent  of  tha 
stock,  and  until  tbe  taxpayer  pays  those  bonds 
he  has  equitably  no  right  to  the  stock.  It  is 
true  the  terms  of  the  original  charter  were  not 
changed  by  the  amendment  of  1869;  but  to 
hold  tbat  the  parties  thus  far  paying  taxes— 
taxes  which  mainly  have  ffone  to  the  payment 
of  tbe  interest  on  the  bonds — are  entitled  to  tbe 
stock  works  this  unreasonable  result:  Though 
$800,000  aad  over  of  interest  has  now  been 
paid,  the  bulk  of  the  bonds  remain  outstand- 
ing, and  are  yet  to  be  paid,  as  well  as  several 
hundred  thousand  dollars  of  interest.  Shall 
the  whole  issue  of  stock  be  absorbed  by  those 
who  pay  the  first  interest  on  the  bonds,  leaving 
to  those  who  thereafter  pav  taxes  for  account 
of  future  interest  and  to  discharge  the  princi- 
pal, no  right  to  any  stock;  or  shall  the  rail-  [417] 
road  company  be  compelled  to  issue  stock  in 
excess  of  the  $800,000?  Nothing  of  the  latter 
kind  is  provided  for;  nothing  to  indicate  tbat 
tbe  district  can  by  extending  tbe  bonds,  and 
paying  interest,  compel  an  additional  issue  of 
stock.  All  the  stock  tbat  tbe  railroad  company 
was  called  upon  to  issue  by  the  terms  of  its 
contract  was  tbe  $800,000,  and  tbat  was  paid 
for  by  tbe  bonds;  and  the  taxpayer's  equity  in 
the  stock  only  arises  as  he  pays  the  bonds,  and 
not  as  he  simply  pays  interest  on  them. 

The   character   of  the  transaction  contem-  . 
plated  by  the  Act  of  1851  and  the  difference 
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created  by  the  amendment  of  1889,  as  aboye 
indicated,  is  made  clearer  by  section  20  of  tbe 
former  Act,  providing  "that  said  com^nies 
•haU  not  issue  certificates  of  stock  until  tbe 
same  dball  be  [Mdd  for."  In  otber  words, 
payment  of  taxes  paid  the  subscription,  and  of 
course  worked  a  ri|i:bt  to  the  stock  then  paid 
for.  This  provifdon  was  not  cban^  by  the 
amendment  of  1869.  but  the  subscription  made 
by  the  district  was  paid  for  at  the  time  by  tbe 
issue  of  its  bonds;  and  having  been  paid  for 
it  was  the  duW  of  the  company  to  issue  its 
stock;  and  to  whom  should  it  be  issued  but  to 
tlie  party  who  had  made  the  payment,  to  wit, 
the  district?  Having  paid  for  and  owning  and 
possessing  the  stock,  who  should  vote  it? 
Obviously  the  owner;  and  its  right  to  vote 
should  not  be  diminished  until  and  except 
when  the  amount  which  it  has  paid  for  the 
bonds  is  made  good  to  it  by  the  taxpayers. 
Such  was  the  construction  placed  upon  this 
matter  by  the  Court  of  Appeals;  and  we  think 
that  construction,  notwithstanding  some  little 
obscurity  in  the  language  of  the  various  stat- 
utes, is  correct. 

With  reference  to  the  suggestion  made  by 
the  counsel  for  the  appellees,  that  the  dela^  in 
bringing  these  puits  is  such  laches  as  defeats 
any  rights  which  existed  in  the  first  instance, 
we*  refer  to  the  case  of  8t,  Louis,  V,  A  T. 
H.  B,  Co,  V.  Terre  HautedbL  R.  Co.  145U.  8. 
893  [ante,  748J. 

T/ie  ttecreaMT*  c0rmed. 


[418]        WILLTAi*  JEHKFETZ  by  Frederick 
Abskfistz,  hia  next  friend,  P^.  in  Err., 

V. 

SOLON    HUMPHREYS  bt  al.,  Reoeiveis. 
(See  &  a  Beporter^  ed.  418-40.) 

QmtrHmUny  negligenee^reasondtHe  precau^ 
Uoa— negligence  of  railroad  company. 

i.  A  repairer  of  tracks  employed  In  a  raflroad 
yard  which  was  used  for  the  making  up  of  trains 
and  who  was  familiar  with  the  manner  in  which 
the  work  was  done,  and  who,  knowinir  that  the 
twitch  engrine  was  busy  moving  cars  and  making 

'  up  trains,  placed  himaelt  with  his  face  away 
from  the  direction  from  which  cars  were  to  be 
expected  and  oontlnued  his  work  without  ever 
looking  hack,  although  there  was  no  ohstruc- 

;  tlon  to  his  vision  and  by  ordinary  attention  he 
could  have  observed  the  approaching  cars,  and 
while  so  employed  was  struck  by  the  switch  en- 

NoTB.— .Is  to  the  degree  ef  care  required  by  In- 
fants  to  avoid  injury^  see  note  to  bioux  Gttj  ft  P.  B. 
Co.  V.  Stout,  21: 74S. 

A$  to  freedom  of  plaintiff  from  eontrOnitory  neO' 
Vgenee^  neeeseary  to  entitle  him  to  recover^  see  note 
to  Stokes  V.  Saltonstall,  10:  IIS. 

Ae  to  eare  and  preeavtion  neeeeeary  in  eroeetng  a 
raUroad  tracks  see  note  to  Continental  Imp.  Co.  v. 
Stead,  24: 408. 

Ae  to  reeponeibfUty  of  master  to  seroant  for  eors- 
fulneee  and  competency  of  cisermntt,  see  note  to 
Wabash  £L  Co.  v.  MoDanlels,  27: 60K. 

Ae  to  who  are  eoemploy^  or  coeervante,  within 
the  rule  that  amaeter  ie  not  reeponsible  for  injuries 
to  a  servant  occasioned  by  the  negligence  of  a  coser* 
vanU  see  note  to  Hough  v.  T^^as  ft  P.  B.  Co.  26:C12l 
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gine  moving  riowly  and  lojmped, 
oontribotory  oegUgenoe  which 
00  very  from  the  railroad  company  for  feii 
2;   The  person  in  charge  of  aswiloh 
railroad  yard  used  tot  the  purpose  of 
cars,  has  a  right  to  act  on  the  belief  tkat  tki 
ous  employes  in  the  yard,  famlHar  withtkt 
tinaouslj  recurring  movement  of  the 
take  reasonable  precaatioo  agninat 
proach,  parUcolarly  where  the  canavB 
so  slowly  that  ordinary  attentioQ  on 
would  enable  them  to  avoid  tfaeiL 

8L   A  railroad  company  is  not  gaUtj  of 
as  against  an  employ^  in  moving  its 
switch  engine  m  its  yard  slowly  and 
ing  a  man  m  front  of  tbe  can  to  give 
employ^  of  their  approadi. 

[Na  855.] 
Submitted  AprQ  29,  189S.    Decided 
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Fr  ERROR  to  the  Circuit  Court  <^  te  Unft- 
ed  mates  for  the  Eastern  District  of  Xi  hi- 
gan,  to  review  a  Jud|>:ment  fOT  defeadanti,  re- 
ceivers of  the  Wabash  railroad,  in  an  actkm  hf 
Wm.  Aerkfetz,  plaintiff,  to  recover  damair^ 
for  personal  injuries  alleged  to  bare  hnra 
caused  by  the  negligence  of  the  defendants. 
Afflrmed. 


Statement  by  Mr.  Justice 

On  May  17,  1887,  William  Aerfcfetz.  he 
ing  under  twenty-one  years  oi  age,  by  Fir*!- 
erick  Aerkfetz,  his  next  friend,  coounenced 
this  action  in  the  Circuit  Court  of  tbe  United  j 
States  for  the  Eastern  District  of  Midiipu 
against  the  defendants  in  error,  leceivm 
duly  appointed  and  in  posseasioa  of  the 
Wabash  Railroad,  to  recover  damngea  Ur 
personal  injuries  caused,  as  alleged,  bj  thrir 
negligence.  The  defendants  answered,  aad 
on  a  trial  before  a  jury  tbe  verdict  aad 
judgment  were  for  the  defendants.  To  ft- 
verse  such  judgment  this  writ  of 
been  sued  out. 

Messrs.  L.  T.  (TnJfnaiidC.  E. 
plaintiff  in  error. 

Messrs.  Alfred  Russell  and  H 
i^tt  for  defendants  in 


Mr.  Justice  Brewer  delivered  Iha  oplaka 
of  the  court : 

Plaintiff  was  in  the  employ  of  tbe  MM- 
ants  in  the  vard  of  the  railrond  ooapaay  tf 
Del  ray,  working  on  one  of  tbe  tnckathema, 
and,  while  so  engaged,  was  run  ovet  a^ 
injured  by  a  freight  car,  moved  by  a  tviich 
engine.  'I 

The  defenses  presented  were  three :  Fint 
the  receivers  were  guilty  of  no  negliceact 
second,  even  if  they  were,  pUintif  «■ 
guilty  of  contributory  negligenot:  sail 
third,  whatever  negligence  there  waa,  if  ■■?. 
was  that  of  a  f el  lo w-servant.  Tlie  trial  soait 
directed  a  verdict  for  tbe  defendants  oa  U* 
ground  of  contributory  negligence.  Xw* 
might  be  said  in  favor  of  ea<£  of  the  thnt 
propositions  advanced  by  tbe  deft  ads* 
We  rest  our  affirmance  of  tbe  jndgmeot  apoa 
tbe  grounds  that  under  the  circumstawo 
there  was  no  negligence  on  tbe  part  ef  t^* 
defendants,  and  that  the  accident  oeeam^ 
through  a  lack  of  proptf  attontion  «a  At 
part  of  the  plaintiff. 
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There  is  little  dispate  in  the  testimony,  and 
le  ficts,  a8  disclos^  are  plainly  these :  The 
lelray  yard  is  in  the  western  part  of  the  city 
f  Detroit,  In  it  were  twelve  tracks  and 
ide-tracka,  and  the  yud  was  used  for  the 
laking  np  of  trains.  A  switch  engine  was 
nployed  therein  and,  as  might  be  expected, 
18  constantly  moving  forwards  and  back- 
irds,  changing  cars  and  making  up  trains. 
Itintiff  was  a  repairer  of  tracks.  He  had 
een  employed  there  about  eighteen  months, 
ad  was  familiar  with  the  manner  in  which 
le  work  was  done.  The  yard  was  about  a 
oarter  of  a  mile  in  length.  The  tracks 
ere  in  a  direct  line  east  and  west,  with 
othing  to  obstruct  the  view  in  either  direc- 
OD.  At  the  time  of  the  accident  plaintiff 
^as  worsin^  near  the  west  end  of  the  yard, 
rhen  a  switch  engine  pushing  two  cars 
loved  slowly  along  the  track  upon  which 
e  was  at  work,  the  speed  of  the  engine  be- 
ng  about  that  of  a  man  walking.  Plaintiff 
twd  wiUi  his  back  to  the  approaching  cars, 
nd  so  remained  at  work  without  looking 
ackward  or  watching  for  the  moving  engine 
intil  he  was  struck  and  run  over  by  the  first 
ar. 

Upon  these  facts  we  observe  that  the 
)1aiDtiff  was  an  employ^,  and,  therefore, 
be  measure  of  duty  to  him  was  not  such  as 
0  a  passenger  or  a  stranger.  As  an  employ^ 
if  long  experience  in  that  yard,  he  was  fam- 
liar  with  the  moving  of  cars  forward  and 
tackwud  by  the  switch  engine.  The  cars 
were  mov»d  at  slow  rate  of  speed,  not  greater 
iian  Uiat  which  was  customary,  and  that 
irbich  was  necessary  in  the  making  up  of 
^ins.  For  a  quarter  of  a  mile  east  of  him 
iiere  was  no  obstruction,  and  by  ordinary  at- 
tention he  could  have  observed  the  approach- 
ing cars.  He  knew  that  the  switch  engine 
vas  busy  moving  cars  and  making  up  trains, 
ind  that  at  any  minute  cars  were  likely  to  be 
moved  along  the  track  upon  which  he  was 
workioff.  With  that  knowledge  he  places 
bimself  with  his  face  away  from  the  direc- 
tion from  which  cars  were  to  be  expected, 
and  continues  his  work  without  ever  turning 
to  look.  Abundance  of  time  elapsed  between 
the  moment  the  cars  entered  upon  the  track 
upon  which  he  was  working  and  the  moment 
they  struck  him.  There  could  have  been  no 
thought  or  expectation  on  the  part  of  the  en- 
gineer, or  of  any  other  employe,  that  he  thus 
at  work  in  a  place  of  danger  would  pay  no 
attention  to  his  own  safety.  Under  such 
circumstances,  what  negligence  can  be  at- 
tributed to  the  parties  in  control  of  the  train 
or  the  management  of  the  yard?  They  could 
not  have  moved  the  cars  at  any  slower  rate 
of  speed.  They  were  not  bound  to  assume 
that  any  employ^,  familiar  with  the  manner 
of  doing  business,  would  be  wholly  indif- 
ferent to  the  going  and  coming  of  the  cars. 
There  were  no  strangers  whose  presence  was 
to  be  guarded  against.  The  ringing  of  bells 
and  the  sounding  of  whistles  on  trains  going 
and  coming,  and  switch  engines  moving  for- 
wards and  backwards,  would  have  simply 
tended  to  confusion.  The  person  in  direct 
charge  had  a  right  to  act  on  the  belief  that 
the  varioui  employ6s  in  the  yard,  familiar 
with  the  continuously  recurring  movement 


of  the  cars,  would  take  reasonable  precaution 
against  their  approach.  The  engine  wtis 
moving  slowly,  so  slowly  that  any  ordinary 
attention  on  the  part  of  the  plaintiff  to  that 
which  he  knew  was  a  part  of  the  constant 
business  of  the  yard  would  have  made  him 
aware  of  the  approach  of  the  cars,  and  enabled 
him  to  step  one  side  as  they  moved  along  the 
track.  It  cannot  be  that,  under  these  circum- 
stances, the  defendants  were  compelled  to 
send  some  man  in  front  of  the  cars  for  the 
mere  sake  of  giving  notice  to  employ^  who 
had  all  the  time  knowledge  of  what  was  to 
be  expected.  We  see  in  the  facts  as  dis- 
closed no  negligence  on  the  part  of  the  de- 
fendants, and  if  by  any  means  negligence 
could  be  imputed  to  them,  surely  the  plain- 
tiff by  his  negligent  inattention  contributed 
directly  to  the  injury. 
The  judgment  was  right,  and  it  i$  affirmed. 


AUT  MILLER,  PlffinErr.. 

V, 

ERNEST  AMMON. 
(See  8.  a  Beporter'8  ed.  421-427.) 

Ordinance  of  Chicago  as  to  selling  spirituous 
liquors,  valid — licenses  are  for  the  states  to  de- 
termine^contract  in  violation  of  statute, 
void — recovery  cannot  be  had  for  liquor  sold 
in  violation  of  law, 

1.  The  ordinance  of  the  city  of  Chloago  that  no 
person  shall  sell  therein  spirituous  liquors  in 
quantities  of  one  gallon  or  more  at  a  time  with- 
out havinpT  first  obtained  a  Uoense  therefor  from 
such  dly,  is  valid. 

S.  The  question  as  to  what  lioenses  shaU  or  shaU 
not  be  required  of  those  who  engaffe  in  the 
liquor  traiBc,  is  a  matter  properly  submitted  to 
the  states  for  determination;  the  regulations  as 
established  and  upheld  by  the  state  Leirislato.e 
and  state  tribunals,  should  not  be  disregarded  in 
the  Federal  courts.  ,* 

8L  A  contract  made  in  violation  of  a  statute  Is  void: 
when  a  plaintiff  canuot  establish  his  cause  of 
action  without  relying  upon  an  illegal  contract, 
be  cannot  recover. 

4  One  cannot  recover  for  the  price  of  intoxicat- 
ing liquor  sold  in  violation  of  law;  an  act  done 
in  disobedience  to  the  law,  creates  no  right  of 
action  which  a  court  of  Justice  will  enforce. 

[No.  288.] 
Argued  April  11,  IB,  1892,    Decided  May  16, 

1892, 

IN  ERROR  to  the  Circuit  Ck>urt  of  the 
United  States  for  the  Southern  District  of 
Iowa  to  review  a  judgment  in  favor  of  plain- 
tiff, sustainiog  a  demurrer  to  an  answer  in  an 
sction  for  spirituous  liquors  sold  and  against 
the  defendant  for  the  amount  of  such  liquor. 
Beversed. 

Statement  by  Mr,  Justice  Brewert 
On  March  16,  1887,  the  plaintiff  in  error,  de- 
fendant below,  then    a  citizen  and  resident 
of  Wisconsin,  purchased  of  the  plaintiff,  in 
Chicago,  1,125  gallons  of  sherry  wine  and 

NOTB.— .^  to  eonstitutUmdtUy  of  laws  regukiting 
saie  of  Uquors^  see  note  to  Foster  v.  Kansas,  26:  ooai 
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1,100  gallons  of  port  wine,  at  an  agreed  price 
of  $5,287.  The  purchase  was  on  ninety  days' 
credit,  and  the  wine  was  delivered  to  defend- 
ant in  tbat  city.  Thereafter,  the  defendant 
having  failed  to  pay  for  these  goods,  plaintiff 
commenced  this  action  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District  of 
Iowa  to  recover  the  purchase  price.  The 
defendant  pleaded  as  a  aefensc  that  by  chapter 
24  of  the  Revised  Statutes  of  Illinois  of  1832  it 
was  provided  that:  "The  city  council  in  cities 
.  .  .  shall  have  the  followinff  powers:  .  .  . 
To  license,  regulate,  and  prohibit  the  selling 
or  giving  away  of  anv  intoxicating  malt, vinous, 
mixed,  or  fermented  liquor,  the  license  not  to 
extend  beyond  the  municipal  year  in  which  it 
shall  be  granted  and  to  determine  the  amount 
to  be  paid  for  such  license;"  tbat  this  statute 
was  in  force  at  the  time  of  the  alleired  purchase; 
tbat  Chicago  was  a  city  of  that  State;  that  the 
city  councu  of  tbat  city  had  passed  the  follow- 
ing ordinance: 

*'An  ordinance  concer  \ag  the  licensing  of 
wholesale  liquor  dealerp 

**8ec.  1.  s^o  person^  firm,  or  corporation 
shall  sell  or  offer  for  sale  any  spirituous  or  vin- 
ous liquors  in  quantities  of  one  ^llon  or  more 
at  a  time,  withm  the  city  of  Chicago,  without 
having  first  obtained  a  license  therefor  from 
the  city  of  Chicago,  under  a  penalty  cf  not  less 
than  fioO  or  more  than  $200  for  each  offense. 
But  no  distiller  who  has  taken  out  a  license  as 
such,  and  who  sells  only  distilled  spirits  of  bis 
own  production  at  the  place  of  manufacture, 
shall  be  required  to  pay  the  license  herein  pre- 
•cribed  on  account  of  said  sale. 

"Sbc.  2.  An  such  licenses  shall  be  issued  In 
accordance  with  the  general  ordinances  of  the 
city  governing  licenses,  and  for  every  such 
license  there  shall  be  charged  at  the  rate  of  $250 
per  annum;" — 

that  plaintiff  was  then  a  wholesale  liquor  dealer 
in  the  dtv  of  Chicago;  that  he  was  not  a  dis- 
tiller, ana  bad  not  a  distiller's  license;  that  the 
wine  mentioned  in  the  petition  was  vinous  and 
intoxicating  liquor  within  the  meaning  of  said 
ordinance; "and  that  the  sale  of  the  wine  men- 
tioned was  in  violation  of  said  law  and  ordi- 
nance. A  demurrer  to  this  answer  was  filed, 
and  after  argument,  was  sustained;  and  the 
defendant  electing  to  stand  by  his  answer, 
judgment  was  rendered  against  him  for  the 
amount  claimed  in  the  petition.  To  reverse 
such  Judgment  the  defendant  sued  out  this 
writ  of  error. 

Mr,  C*  C*  Cole,  for  plaintiff  in  error: 
It  is  a  settled  rule  of  this  court  that  state  de- 
cisions as  to  the  constitution  and  laws  of  this 
State  are  followed  by  this  court 

Bucher  v.  Qie^hire  R.  Co.  125  U.  S.  555  (81: 
795);  StrykerY.  Orane,  123  U.  S.  527  (81:  194); 
JUoorca  v.  Citizem  Nat,  Bank  of  Piqua,  104 
U.  S.  625(26:  870);  PairfiOdY.OaUatin  County, 
100  U.  S.  47  (25:  544);  Venice  v.  Murdoch,  02 
U.  S.  501  (28:  585);  A*fami  ▼.  Preston,  68  U. 
S.  22  How.  478  (16:  273);  Walker  v.  Marks,  84 
U.  a  17  Wall  648  (21:  744);  Commercial  Bank 
of  Cincinnati  v.  Buckingham,  46  U.  S.  6  How. 
817  (12:  169);  Nemith  v.  ShHdon.  48  U.  8  7 
Uow.  812  (12:  925);  Marlatt  v.  SUk,  86  U.  8. 
11  Pet.  22  (9:  617);  Qreen  v.  Neal,  81  U.  B  6 
Pet.  291  (8:  402);  Jackson  v.  Chew.  25  C.  A   ifi 


Wheat  158(6: 588);  Elmendarfw.  Tm^,  2S  t 
8.  10  Wheat  152  (6:  289);  dark  v.  Gr^hmm, 
19  U.  8. 6  Wheat  577 (5:  834);  BAk^.  Wkmd*,, 
18  U.  S.  9  Cranch,  67  (8:  665). 

Where  the  plaintiff  cannot  estabfiihbts  ca< 
of  action  without  relying  on  an  Ulegil 
be  cannot  recover. 

&t//z^v./^ib^,80A]a.591;  Psekw, 
10  N.  Y.  294;  Bathaway  t.  Moram,  44  Me.  CT; 
Lord  V.  Chadboume,  42  Me.  429. 

A  contract  made  in  7ioiatioa  of  a  itatate  ■ 
void. 

Robinson  t.  Barrows,  48  Me.  186;  I>mmM  v 
McLendon,  80  Miss.  848;  Boifs  y.  Jskmsm,  7 
Gray,  162. 

A  sale  without  a  license,  when  one  isreqoirpd 
by  law,  is  an  illegal  coniract  and  win  boc  be 
enforced. 

Bach  T.  Smith,  2  Wash.  Terr.  145;  Coofer. 
Taxn.  (2nd  ed.)  573;  Pangbarm  t.  WMake,  M 
Iowa,  546;  Tegler  v.  Shipmati,  83  Iowa,  IM. 
JHUon  V.  Allen,  46  Iowa,  299;   CaUweO  ▼ 
Bridal,  48  Iowa,  15;  Downing  t.  Binger.  7  Mc 
585;  Mason  y.  Pitt,  21  Mo.  891;  Bamertft  t 
Dumas,  2iyt456;  Alexander  y.  O^Domm^n 
Kan.  606;  Anding  y.  A^ey,  57  Miai.  51;  DtuC 
V.  Lewenthal,  57  Miss.  831;  Kennedy  ▼.  Ori 
rane,  65  Me.  594;  7  Wait,  Act  ft  Def.  p.  «4, 
vol.  3,  p.  591. 

Messrs,  Louis  J,  Blum  and  Edc^r  C.  BIm. 
for  defendant  in  erron 

A  law,  prohibiting  an  act  under  a  peaaltr 
does  not  necessarily  affe^  oootracts  made  n 
violation  of  it 

Pangborn  y.  Westlake,  36  Iowa,  548:  Barru 
y.  Bunnels,  63  U.  8.  18  How.  81  QS:  90;> 
Armstrong  y.  Toler,  84  U.  &  11  Wheat  SSb 
(6:  468).  ^ 

This  contract  having  been  made  before  tb» 
Supreme  Court  passed  upon  the  validity  ef  ;kt 
ordinance  in  question,  tbat  dedsioa  Is  itt 
binding  in  this  case  upon  this  oo«irt 

Burgess  Y.Sdigmnn,  107  U.  8.  20  (TT  tS9. 
CarrbU  County  v.  Smith.  HI  U.  &  8M  (»:$i: . 
Gibson  V.  Lytm,  115  U.  8.  489  (99:  4«0»;  A^ 
derson  y.  Santa  Anna.  116  U.  8.  856  (St:  Of. 
Pease  v.  PM,  59  U.  8.  18  How.  595  (15:  »»• 
Morgan  y.  Ourtenius,  61  U.  S.  30  How.  I  C^ 
828):  BuU  Y,  Muscatine,  75  U.  8.  8  Wall  y* 
(19:  490);  Venice  v.  MfirdoOr,  98  U.  8.  M  rfl 
588);  Rowan  v.  Runnels,  46  U.  8.  5  Ho«.  V^ 
(12:  85);  Amis  v.  Smith,  41  U.  &  16  FH.  «> 
(10:  973):  Douglass  v.  Pik»  County.  101  U.  ^ 
686  (25:  971):  Ohio  L.  InM,  dt  T.  Vs.  y.  MA, 
57  U.  8. 16  How.  416  a4:  997V 

The  oidinance  concerning  tbe  tkjiarif  ^ 
wholesale  liauor  dealers  is  i^id,  for  the  iitft^ 
was  never  designed  by  tbe  Lecislatsre  to  f 
elude  the  wholesale  liquor  traffic. 

1  Dillon.  Mun.  Corp.  g  87:  Pleats  v.  O^ 
Ins.  Co.  15  Johns.  380;  Jaekmn  y,  OAm.  ' 
Cow.  69:  MunseU  v.  Temple,  8  III  96;  8irs»m 
V.  P&ntiac,  40  Dl.  802;  United  StaietY.  CtfiM. 
3  Blackf.  325;  Brown  v.  Wright.  18  K  J.  I» 
240:  Winshw  y.  KimbaU,  95  Me.  416;  3>lf 
y.  SmUh,  2  Micb.  486. 

The  ordinance  is  void  becaoae  Ut  sa^"* 
confers,  at  most,  a  men  police  power,  ai4  4"* 
not  authorize  the  dty  to  make  the  power  tt* 
granted  a  source  of  reveoiie. 

Freeholders  of  Essex  Oounty  y.  AvIr.T^ 

J.  L.  78;  St.  Paul  V.  Traeoer,  SS  Misa.  S« 

I  Mankato  y.  Fowler,  82  Minn.  865:  U^^ 
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Lkenm  Om,  22  Fed.  Rep.  701;  New  York  ▼. 
Second  Ave.  R.  Co,  82  N.  Y.  200;  Dunham  ▼. 
Boeh€9ier,  5  Cow.  462;  Kip  y.  Patereon,  26  N. 
r.  L.  208;  State  t.  Hoboken,  88  N.  J.  L.  280; 
Buriingian  ▼.  Baumgardner,  42  Iowa,  678. 

Jtfr.  Jvitiee  Brewer  delivered  the  opinion 
of  the  court: 

Two  questions  are  presented:  first,  is  the  or- 
dinance yalid?  second,  if  so,  can  the  plaintiff 
reooyer  for  liquor  sold  in  violation  of  its  terms? 

The  first  question  must  he  answered  in  the 
affirmative.  The  precise  question,  on  the  very 
ordinaDce,  was  presented  to  tbe  Supreme  Court 
of  Illinois,  and  determined  by  it  in  tbe  case  of 
Dennehy  v.  Chicago,  120  111.  627, 10  West.  Rep. 
126.  Counsel  for  defendant  in  error  strenu- 
ously insist  tbat  that  decision  is  not  controlling 
OD  this  court  in  this  case,  because  it  was  not 
announced  until  May,  1887,  and  after  this  pur- 
chase had  taken  place.  They  say  tbat  this 
is  a  controversy  between  citizens  of  different 
states,  in  which  the  parties  have  a  right  to  the 
independent  judgment  of  the  Federal  tribunals; 
tbat,  prior  to  sudi  decision,  there  had  been  no 
determination  by  the  courts  of  Blinois  of  the 
validity  of  the  ordinance;  and  that  the  decision 
in  the  Dennehy  case  was  in  disregard  of  the 
general  course  of  the  legislation  of  the  State  of 
Illinois  in  respect  to  tbe  liquor,  and  of  the 
spirit  of  at  least  two  decisions  of  that  court: 
Strauee  y.  Fontiae,  40  111.  802,  and  Wright  y. 
People,  102  HI.  188.  They  refer  us  to  the 
cases  of  Ftaee  v.  PecAr.  C;5  U.  S.  18  How.  595, 
[15:518]  ;  Chicago  v.  Robbine,  67  U.  S.  2 
Black,  418,  [17:298];  Buiz  v.  Mueeatine,  75 
U.  S.  8  Wall.  575,  [1 9:490 1;  Burgeea  v.  Selig- 
man,  107  U.  8.  20,  p7:S59];  Carrol  County  y. 
Smith,  111  U.  S.  556.  128:517];  Gibeon  v. 
Lyon,  115  U.  S.  489,  [29:440]  and  Anderson 
▼.  Santa  Anna  Tup.  116  U.  S.  858,  [29:6831.  as 
instances  in  which  this  court  did  not  consider 
itself  concluded  by  the  decision  of  the  state 
court 

Wbile  not  disposed  to  limit  or  qualify  in  any 
respect  what  has  been  said  so  frequently  as  to 
tbe  right  and  duty  of  independent  judgment,  we 
think  tbat  this  is  a  case  in  which  the  decision  of 
tbe  Supreme  Court  of  Illinois  should  control. 
Tbe  question  is  one  of  a  particularly  local 
character,  affecting  solely  tbe  internal  police 
of  the  State,  in  respect  to  which  we  have  no  re- 
viewing power,  and  in  which  is  involved  no 
matter  of  a  Federal  character  or  of  general 
commercial  law.  The  question  as  to  what 
licenses  shall  or  shall  not  oe  required  of  those 
who  engage  in  the  liquor  tiafnc,  is  a  matter 
properly  submitted  to  tbe  states  for  determi- 
nation. There  is  no  natural  or  Federal  right 
claimed  to  have  been  trespassed  upon  by  this 
nrdinanoe,  and  the  regulations  as  established 
and  upheld  bv  tbe  state  Legi<ilature  and  state 
tribunals  should  not  be  disret^arded  in  tbe  Fed- 
eral courts.  The  decision  in  tbe  Dennehy  case 
determines  for  the  people  of  the  State  of  Ill- 
inois, tbat  at  the  time  of  the  transaction  in  con- 
irovery  there  was  this  valid  ordinance  in  the 
city  of  Chicago  requiring  a  license.  Whiy 
should  not  such  decision  conclude  this  plaintiflr, 
as  all  other  citizens  of  the  State,  in  all  their  deal- 
ing withm  tbe  State?  It  will  be  noticed  that 
this  is  not  a  case  in  which  a  citizen  of  another 
State  calls  upon  the  Federal  courts  to  ignore 
14*  V.  S. 


the  Judgment  of  tbe  state  court,  because  of 
some  supposed  infringement  by  it  upon  his 
rights.  It  is  a  citizen  of  Chicago,  and  Illinois, 
who  is  asking  us  to  disregard  the  decision  of 
the  highest  court  of -his  own  State.  If  it  be 
said  that  there  is  not  simply  a  question  of  mu- 
nicipal or  police  regulation,  but  also  one  of 
contract  rights,  tbe  reply  is  that  no  question  of 
contract  rights  can  arise  till  after  that  of  the 
validity  of  the  ordinance  is  determined;  and 
also  that  the  party  who  now  seeks  to  raise  the 
question  is  one  who  as  a  citizen  of  the  State 
ought  to  be  concluded  by  the  decisions  of  its 
highest  court  upon  this  local  matter. 

There  has  been  no  change  in  the  rulings  of 
the  Supreme  Court  on  this  question.  Tbe 
prior  cases  referred  to  contain  nothing  incon- 
sistent with  the  Dennehy  case.  In  Strauss  v. 
Pontiae,  the  court  held  tbat  authority  in  the 
charter  to  prohibit  "tippling- houses  and  Dram- 
shops/' did  not  sustain  an  ordinance  to  pro- 
hibit generally  the  sale  of  spirits  or  beer.  In 
other  words,  the  charter  power  was  directed 
towards  the  character  of  the  bouse,  and  not  to 
the  matter  of  sales;  and  the  ruling  was,  tbat 
the  former  did  not  include  the  latter.  In 
Wright  V.  People,  it  was  held  tbat  tbe  Dram- 
shop Act  applied  to  sales  made  by  a  druggist 
in  good  faith  and  for  medical  purposes.  There 
is  no  force  in  the  argument,  that  because  the 
court  in  the  course  of  its  opinion  said  that  the 
city  council  had  authority  under  the  charter  to 
grant  permits  to  druggists  to  sell  intoxicating 
liquors  by  the  retail — ^it  is  to  be  implied  tbat 
the  court  intended  to  decide,  that  the  council 
had  no  power  to  grant  like  permits  to  sell  at 
wholesale.  The  statement  was  simply  by  way 
of  argument  to  show  that  the  druprgr^td  were 
within  tbe  scope  of  tbe  Dramshop  Act,  and  was 
by  no  means  a  decision  that  the  city  council  had 
no  other  authority  than  to  permit  sales  by  drug- 
gists at  retail.  So  that  witboiH  any  contra- 
diction in  its  rulings,  the  first,  and  only  time 
that  this  question  was  presented  to  the  Su- 
preme (*ourt  it  held  tbat  this  ordinance  was 
within  tbe  powers  granted  to  the  city  council; 
and  as  this  decision  was  rendered  only  two 
months  after  this  sale,  and  was  in  affirmance  of 
the  decisions  of  the  trial  and  intermediate  ap- 
pellate court  it  is  but  fair  to  presume  that  the 
decisions  of  those  lower  courts  had  been  ren- 
dered before  this  transaction. 

It  must  not  be  implied  from  what  we  have 
said,  tbat  we  differ  from  the  Supreme  Court 
of  Illinois  as  to  the  validity  of  this  ordinance. 
Tbe  charter  authority  is  ^ven  in  broad  and 
comprehensive  terms,  "to  license  ...  the 
selling  or  giving  away  of  any  intoxicating, 
malt,  vinous,  mixed,  or  fermented  liquor." 
There  is  no  limitation  or  qualification  as  to  the 
manner  of  sale,  whether  at  wholesale  or  retail, 
or  as  to  the  character  of  the  house  at  which 
the  business  is  to  be  carried  on,  whether  a 
dramshop,  a  grocery,  or  a  drug  store.  If  it 
was  intended,  and  doubtless  it  was,  to  give  to 
the  city  council  full  authority  over  the  sale  of 
intoxicating  liquors,  words  more  broad  or  com- 
prehensive could  not  easily  have  been  selected. 
There  Is  no  doubtful  language  in  either  the 
charter  or  the  ordinance.  Plainly  as  words 
can  express  is  full  power  given  by  the  one  to 
the  city  council,  and  as  plainly  a  license  of  a 
wholesale  dealer  demanded  by  the  other. 
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We  do  not,  however,  place  our  deciaion  so 
much  on  Uiis  latter  irround.  nor  do  we  care  to 
follow  counsel  in  their  ingenious  effort  to  read 
into  this  section  of  the  charter  words  of  limita- 
tion. It  is  enough  thaC  the  language  being 
upon  its  foce  clear,  full,  and  comprehensiye, 
the  Supreme  Court  of  the  State  has  decided 
that  it  gave  power  to  the  council  to  pass  this 
ordinance,  and  that  it  is  valid.  That  decision 
concluded  this  plaintiff,  a  citizen  of  the  State, 
not  only  in  criminal  prosecutions,  but  also  in 
civil  actions,  not  only  in  the  state,  but  also  in 
the  Federal  courts. 

Passing  to  the  other  question,  that  must  be 
answered  in  the  negative.    The  geoeral  rule 

[426]  of  law  is,  that  a  contract  made  in  violation  of 
a  statute  is  void:  and  that  when  a  plaintiff  can- 
not establish  his  cause  of  action  without  rely- 
ing upon  an  illegal  contract,  he  cannot  re- 
cover. Pollock,  Principles  of  Contracts,  pp. 
253,  260;  Penn  v.  Bamman,  102  111.  628;  AlcD- 
ander  v.  (yDanneU,  12  Kan.  608;  Ovnter  v. 
Leckey,  80  Ala.  591;  Kennedy  v.  Coe/irane,  65 
Me.  694;  Bank  of  United  State$  v.  Ow^na,  27  IJ. 
8.  2  Pet.  527,  589  17:  508,  512];  Pangborn  v. 
Weitlake,  86  Iowa,  546. 549;  Harris  v.  Eunneli, 
68  U.  S.  12  Uow.  79,  84  [18:  901,  908].  In 
Bank  of  United  Staiei  v.  Own$,  this  court  said: 
* 'There  can  be  no  civil  right  where  there  can 
be  no  leffal  remedy;  and  there  can  be  no  legal 
remedy  for  that  which  is  Itself  fllegal."  There 
are  some^ceptlons  to  this  general  rule,  and 
the  last  two  cases  cited  f  umiui  instances  there- 
of. These  exceptions  are  based  upon  a  sup- 
posed intent  of  the  Legislature.  In  Pangborn 
V.  Weailake,  it  was  thus  staged  how  the  excep- 
tion should  be  determined.  "We  are,  there- 
fore, brought  to  the  true  test,  which  is,  that 
while,  aa  a  general  rule,  a  penalty  implies  a 
prohibition,  yet  the  courts  will  always  look  to 
the  language  of  the  statutu,  the  subject-matter 
of  it,  the  wrong  or  evil  Wijich  it  seeKs  to  rem- 
edy or  prevent,  and  the  purpose  sought  to  be 
accomplished  in  its  enactment;  and  if,  from 
all  these,  it  is  manifest  that  it  was  not  intended 
.  to  imply  a  prohibition  or  to  render  the  pro- 
hibited act  void,  the  courts  vrill  so  hold,  and 
construe  the  statute  accordingly."  And  in 
Earris  v.  Bunnsli,  this  court,  after  noticing 
somefluctuationa  in  the  course  of  decision,  and 
observing  "that  we  have  concluded,  before  the 
rule  can  be  applied  in  anv  case  of  a  statute 
prohibiting  or  enjoining  things  to  be  done, 
with  a  prohibition  and  a  penalty,  or  a  penalty 
only  for  doing  a  thing  which  it  forbids,  that 
the  statute  must  be  examined  as  a  whole,  to 
find  out  whether  or  not  the  makers  of  it  meant 
that  a  contract  In  contravention  of  it  should 
be  void,  or  that  it  was  not  to  be  so,"  added: 
"It  is  true  that  a  statute,  containing  a  prohibi- 
tion and  a  penalty,  makes  the  act  which  it 
punishes  unlawful,  and  the  same  mav  be  im- 
plied from  a  penalty  without  a  prohihitioo: 
but  it  does  not  follow  that  the  unlawfulness  of 
the  act  was  meant  by  the  Legislature  to  avoid 
a  contract  made  in  contravention  of  it.  When 
the  statute  is  silent,  and  contains  nothing  from 

[427]      which  the  contrary  can  be  properly  inferred, 
a  contract  in  contravention  of  it  is  void." 

Id  the  light  of  these  authorities  the  solution 
of  the  present  question  is  not  difficult.  By 
the  ordinance,  a  sale  without  a  license  is  pro- 

i^  hibited  under  penalty.    There  is  in  its  lan- 
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age  nothing  which  indicates  an  intent  to 
mit  its  scope  to  the  exaction  of  a  penalty,  or 
to  grant  that  a  sale  may  be  lawful  as  between 
the  parties,  though  unlawful  as  against  its 
prohibitions;  nor  when  we  consider  the  subject- 
matter  of  the  legislation,  is  there  anything  to 
justify  a  presumed  intent  on  the  part  of  the 
lawmakers  to  relieve  the  wrongdoer  from  the 
ordinary  consequences  of  a  forbidden  ad  By 
common  consent  the  liquor  traffic  is  freighted 
with  peril  to  the  general  welfare,  and  the 
necessity  of  careful  regulation  is  universally 
ooncedea.  (Compliance  with  those  regulations 
by  all  engaging  in  the  traffic  is  imperative; 
and  it  cannot  be  presumed,  in  the  abiseooe  of 
express  language,  that  the  lawmakers  intended 
that  contracts  forbidden  by  the  regulations 
should  be  as  valid  as  though  there  were  no 
such  regulations,  and  that  disobedience  should 
be  attended  with  no  other  consequence  than 
the  liability  to  the  penalty.  There  is,  there- 
fore, nothing  in  the  language  of  the  ordinance 
or  the  subject  matter  of  the  regulations  which 
excepts  this  case  from  the  ordinary  rule,  that 
an  act  done  in  disobedience  to  the  law  creates 
no  right  of  action  which  a  court  of  justice 
will  enforce. 

For  these  reasons  the  judgment  of  the  Cir- 
cuit Court  will  be  reversed  and  the  case  re- 
manded with  instructions  to  overrule  the  de- 
mtirrer  to  the  answer. 


<^ 


THE  BENSON  MINING  &    SMELTING 

COMPANY,  Appt., 

r. 

THE  ALTA  MINING  &  SMELTING 
COMPANY. 

(See  8.  a  Reporter's  ed.  428-434.) 

JurisdictioTtol  amount^— patent  of  public  land-- 
findinge  of  fact — damages  for  conversion, 

•  When  a  judfrmeotor  a  territorial  district  court 
for  the  recovery  of  money  has  been  aflirmed  by 
the  Supreme  Court  of  the  Territory,  aud  the 
amount  of  the  Judgment  with  interest  from  tts 
date  to  the  date  of  the  Judgment  of  affirmance 
amounts  to  over  95,000,  this  court  hsA  Jurisdiction 
of  the  case,  although  the  Judgment  of  the  dia- 
trlot  court  was  for  iess  than  that  sum. 
a.  When  the  right  to  a  patent  of  public  land  ex- 
ists, the  full  equitable  title  has  passed  to  tbe  pur- 
chaser, with  aU  tbe  benefits,  immunities  and 
burdens  of  ownership,  and  no  third  party  can 
acquire  from  the  government  interests  as  against 
him. 

NOTB.— ^  to  ownership  of  mines:  UntUd  Staiet 
statutes  as  to;  right  of  support  of  surface^  see  note  to 
United  States  ▼.  Oastillero,  17: 448. 

As  to  tiUe  to  water  by  appropriation;  eommon  law 
rule:  rule  of  mining  states^  see  note  to  Atchison  t. 
Peterson,  2S:  414. 

An  to  preemption  rights^  see  note  to  United  States 
▼.  Fitzgerald,  10:  76S. 

That  patents  for  land  may  be  set  aside  for  rraua^ 
see  fiote  to  Miller  v.  Kerr.  5:  ShI. 

As  to  errors  in  surveys  and  deseripdtfns  in  patents 
for  lands:  how  construed,  see  note  to  Watts  v.  Liud- 
sey,  6:  428. 

Am  to  land  grants  to  raUroads^  soc  nets  to  Ransss 
Pao.  K.  Go.  ▼.  Atchison,  T.  &  S.  F.  R.  Co.  28:  7M. 
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1  SeeUan  28S4,  Bev.  Stat,  does  not  proylde  for  the 
toqutottloD  of  title  to  mining  laods;  under  section 
23SS,  when  the  prioe  is  paid  the  right  to  a  patent 
immediately  arises,  and  a  delay  in  issuing  the 
patent  does  not  expose  the  purchaser  to  the  as- 
saults of  third  parties  or  oast  any  Additional  bur- 
den on  blm. 

4.  This  court  cannot  review  the  findings  of  ftust 
made  by  the  court  below,  where  there  was  testi- 
mony to  support  such  findings. 

I.  Where  defendants  wrongfully  mined  ore  from 
plaintilTs  mine  and  afterwards  removed  it  and 
converted  it  to  their  own  use,  in  an  action  for  the 
value  of  the  ore  defendants  are  not  entitled  to  be 
credited  with  the  cost  of  mining  it. 

[]^0.  847. 1 
Argued  and  Submitted  April  i8,J89t.  Decided 

March  16,  1892. 

APPEAL  from  a  Judgment  of  the  Supreme 
Court  of  the  Territory  of  Arizona,  affirm- 
ing a  iudgment  of  the  District  Court  of  the 
F&st  Judicial  District  of  such  Territory  for  the 
recovery  by  the  plaintiff,  the  AJta  AUning  & 
Smeltiog  Co.,  of  the  defendant,  the  Benson 
Mining  &  Smelting  Co.,  the  value  of  diver- 
bearing  ore  mined  and  removed  by  defendant 
from  me  Alta  mine  in  Arizona.    Affirmed. 

Statement  by  Mr,  Justice  Brewer: 
On  July  25,  1884,  appellee,  plaintiff  below, 
oommenced  its  action  m  the  District  Court  of 
the  First  Judicial  District  of  the  Territory  of 
Arizona  to  recover  of  defendant  the  sum  of 
1^.000  for  210  tons  of  silver-bearing  ore, 
mined  and  removed  from  the  Alta  mine,  situ- 
ated in  the  Harshaw  mining  district,  in  Pima 
county,  Arizona.  A  jury  having  been  waived, 
the  case  was  tried  before  the  court  and  a  judg- 
meot  was  entered  for  the  plaintiff,  on  March 
22, 1886,  for  the  sum  of  $4,590.06, with  interest 
from  tliat  time  until  paid  at  the  rate  of  ten  per 
ceDt  per  annnm.  Defendant  took  the  case  to 
the  Supreme  Court  of  the  Territory,  which,  on 
February  17,  1888,  affirmed  the  judgment. 
From  such  judgment  of  affirmance  defendant 
appealed  to  this  court. 

Mr,  Nathi  Wilson  for  appellant. 
Mestrs,  T.  M.  Norwood  and  J,  A,  Ander- 
wn  for  appellee. 

Mr,  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  amount  due,  as  determined  by  the  judg 
ment  of  the  Supreme  Court  of  the  Temtory, 
was  over  $5,000.  beiog  the  sum  of  $4,590.06, 
as  awarded  by  the  judgment  of  the  District 
Coort,  with  interest  from  its  date,  March  22, 
1886,  at  ten  per  cent  per  annum,  to  February 
17, 1888.  the  date  of  the  judgment  of  affirm- 
ance.  This  court  therefore,  has  jurisdiction 
of  the  appeal.  Zeckendorf  v.  Johnson,  128  U. 
8. 617  [81:277]. 

On  the  merits  of  the  case  two  questions  are 
presented.  It  appears  that  in  1879.  Fagan, 
Harshaw,  and  others  were  the  owners  of  the 
Alta  mine,  and  at  that  time  made  application 
to  the  proper  land  office  for  a  United  States 
patent  thereto,  paid  the  price  required  by  law, 
and  obtained  the  ordinary  certificate  of  pur- 
chase. Thereafter  they  sold  and  conveyed  the 
property  to  the  plaintiff.  The  plaintiff  coo- 
tinaed  to  do  a  large  amount  of  work  on  the 
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mine  up  to  the  year  1882;  but  havins  failed  in 
that  year  to  do  as  much  as  $100  worth  of  work 
thereon,  one  J.  K.  Luttrell  relocated  it  about 
June  1,  1883,  and  called  it  the  "Ben  Butler 
miningclaim,*' and  under  this  relocation  and 
possession  taken  in  consequence  thereof,  the 
ore  in  controversy  was  mined  and  removed. 
On  January  10,  1884,  the  patent  was  issued  to 
the  original  locators,  Fagan,  Harshaw,  and 
others.  Upon  these  facts  appellant  claims  that, 
although  the  mine  was  fmlv  paid  for  by  the 
locators  in  1879,  and  a  certificate  of  purchase 
received,  inasmuch  as  the  patent  did  not  issue 
until  January  10,  1884,  and  because  the  plain- 
tiff failed  to  do  a  hundred  dollars'  worth  of 
work  in  the  year  1882,  its  rights  ceased,  and  the 
relocation  by  Luttrell  was  valid  and  vested  in 
him  the  property.  This  claim  is  based  upon 
section  2824,  Revised  Statutes,  which  provides 
among  other  matters: 

*'0n  each  claim  located  after  the  tenth  day 
of  May,  eighteen  hundred  and  seventy-two, 
and  until  a  patent  has  been  issued  therefor, 
not  less  than  one  hundred  dollars'  worth  of 
labor  shall  be  performed  or  improvements  made 
during  each  year,  .  .  .  and  upon  a  failure  to 
comply  with  these  conditions,  the  claim  or 
mine  upon  which  such  failure  occurred  shall 
be  open  to  relocation  in  the  same  manner  as  if 
no  location  of  the  same  had  ever  been  made, 
provided  that  the  original  locators,  their  heirs, 
assigns,  or  legal  representatives,  have  not  re- 
sumed work  upon  the  claim  after  failure  and 
before  such  location." 

This  language,  standing  by  itself,  apparently 
sustains  the  contention  of  the  appellant;  but  a 
consideration  of  the  provisions  of  all  the  stat- 
utes respecting  mining  claims  makes  it  obvi- 
ous that  such  is  not  the  true  construction.  The 
precise  question  has  never  been  presented  to 
this  court;  but  the  import  of  several  deciAions 
is  a(?ainst  appellant's  contentiou  The  uniform 
ruling  of  the  Land  Department  has  been  against 
it.  the  question  having  been  presented  at  an 
early  day  and  fullv  examined.  In  the  case  of 
the  American  Hill  Quartz  Mine,  reported  in 
Sickels'  Mining  Laws  and  Decisions,  pages  877 
and  885,  and  also  in  Copp'sU.  S.  Mineral  Lands, 
page  254,  are  well  considered  opinions  by  the 
Commissioner  of  the  General  Land  Office  and 
the  Secretary  of  the  Interior,  each  holding  that, 
when  the  prioe  of  a  mining  claim  has  been 
paid  the  equitable  rights  of  the  purchaser  are 
complete,  and  there  is  no  obligation  on  his  part 
to  do  further  annual  work,  the  delay  in  issuing 
the  patent  being  a  mere  matter  occurring  in  the 
administration  of  the  Land  Department,  and 
the  patent  when  issued  by  relation  taking  effect 
as  of  the  date  of  the  purchase.  In  the  consid- 
eration of  this  question  the  Secretary  of  the 
Interior  opens  with  these  pertinent  suggestions: 
"At  the  outset  it  is  proper  to  remark  that  by 
the  mining  laws  of  tlie  United  States  three 
distinct  classes  of  titles  are  created,  viz:  1. 
Title  in  fee  simple.  2.  Title  by  possession. 
8.  The  complete  equitable  title.  The  first 
vests  in  the  grantee  of  the  government  an  in- 
defeasible title,  while  the  second  vested  a. 
title  in  the  nature  of  an  easement  only.  The- 
first,  being  an  absolute  grant  by  purchase  and 
patent  without  condition,  is  not  defeasible, 
while  the  second,  being  a  mere  right  of  posses- 
sion and  enjoyment  of  profits  without  purchase 
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and  upon  condition,  may  be  defeated  at  any ! 
time  by  the  failure  of  the  party  in  possession 
to  comply  with  the  condition,  viz,  to  perform 
the  labor  or  make  the  annual  improvements 

[431]  required  by  the  statute.  The  equitable  title 
accrues  immediately  upon  purchase^  for  the 
entry  entitles  the  purchaser  to  a  patent,  and  the 
ngiit  to  a  patent  once  Tested  is  equivalent  to  a 
patent  issued." 

Obviously  section  2824  does  not  provide  for 
the  acquisition  of  title  to  the  land.  Its  scope 
and  purport  are  expressed  in  the  opening  words, 
as  follows:  **The  miners  of  each  mining  dis- 
trict may  make  regulations  not  in  conflicf  witk 
the  laws  of  the  United  States,  or  with  the 
laws  of  the  State  or  Territory  in  which  the 
district  is  situated,  governing  the  location, 
manner  of  recording,  amount  of  work  neces- 
sary to  hold  possession  of  a  mining  claim, 
subject  to  the  following  requirements;"  and 
then  follow  several  provisions  in  the  nature  of 
limitations  on  the  general  authority  thus  given 
to  miners.  Among  them  is  that  quoted.  That 
evidently  does  not  refer  to  the  "location,"  or 
"manner  of  recording,"  but  to  the  "amount  of 
work  necessary  to  hold  possession  of  the  min- 
ing claim,"  that  is,  to  continue  the  mere  pos- 
sessory title.  As  Congress  by  section  2819, 
Rev.  Stat,  had  enacted  that  "all  valuable  min- 
eral deposits  in  lands  belonging  to  the  United 
States,  both  surveyed  and  unsurveyed,  are  here- 
by declared  to  be  free  and  open  to  exploration 
and  puichase  by  citizens  of  the  United  Slates, 
etc.,\rH  is  not  stran^^e  that  it  gave  the  sanc- 
tion oT  law  to  the  regmalions  ^bich  the  miners 
in  any  locality  might  establisn  for  their  several 
occupations  and  working  of  mining  claims; 
but  it  is  not  to  be  expected  that  it  would  also 
give  to  theni  authority  to  determine  how  the 
title  to  the  land  itself  might  be  acquired.  And 
10  we  find  that  section  2825  provides  that  '*a 
patent  for  any  land  claimed  and  located  for 
valuable  deposits  may  be  obtained  in  the  fol- 
lowing manner,"  and  gives  thereafter  the  vari- 
ous sie|X9  necessary  to  be  taken  to  purchase  the 
land.  Near  its  close  is  this,  as  to  the  patent: 
"If  no  adverse  claim  shall  have  been  filed  with 
the  register  and  the  receiver  of  the  proper  land 
otfice  at  the  expiration  of  the  sixty  days  of  pub- 
lication, it  shall  be  assumed  that  the  applicant 
is  entitk-d  to  a  patent,  upon  the  payment  to  the 
proper  officer  of  five  dollars  per  acre,  and  that 
no  adverse  claim  exists."  In  other  words, 
when  the  price  is  paid  the  right  to  a  patent 

[432]  immediately  arises.  If  not  issued  at  once,  it  is 
because  the  magnitude  of  the  business  In  the 
Land  Department  causes  delay.  But  such  de- 
lay, in  the  mere  administration  of  affairs,  does 
not  diminish  the  rights  flowing  from  the  pur- 
chase, or  cast  any  additional  burdens  on  the 
purchaser,  or  expose  him  to  the  assaults  of 
third  parties.  ^ 

The  opinion  of  the  Secretary  of  the  Interior 
has  received  Judicial  indorsement  in  the  cases 
of  Aurora  Bill  Min.  Co.  v.  85  Min.  Co.^  in  the 
Circuit  Court  of  the  United  Sutes  for  the  Dis- 
trict of  Nevada.  (84  Fed.  Rep.  515),  and  Deno 
▼.  Oriffln,  20  Nev.  249.  It  is  a  general  rule, 
in  respect  to  the  sales  of  real  estate,  that  when 
a  purchaser  has  paid  the  full  purchase  price 
his  equitable  rights  are  complete,  and  there  is 
nothing  left  in  the  vendor  but  the  naked  legal 
title,  which  he  holds  in  trust  for  the  purchaser. 
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And  this  general  rule  of  xeal  estatt  kv  kM 
been  repeatedly  applied  by  this  oovt  to  the 
administration  of  the  affairs  of  llie  Lnd  Dt- 
partment  of  the  government;  and  the  nha% 
has  been  uniform,  that  whenever,  in  cash  iriea. 
the  price  has  been  paid,  or,  in  oilier  cmo,  ill 
the  conditions  of  ent^  performed,  the  foT 
equitable  title  has  passed,  and  only  the  atked 
legal  title  remains  in  tlie  govemmeot  ii  izna 
for  the  other  party,  in  whom  are  vested  aD  the 
rights  and  obligations  of  owneishlp.    Thai  a 
the  case  of  Carroll  v.  Bafoni^  44  U.  &  SHov 
441  [11:  «71],  it  was  held  that  after  the  pria 
of  the  land  had  been  paid  and  the  porchtac 
held  the  receiver's  certificate  therefoi;  it  *u 
subject  to  state  taxation,  all  bough  Uie  \mts\ 
was  not  then  issued.     In  the  opinioo.  pa^ 
461,  the  court  said  that  '*]ands  which  havf 
been  sold  by  the  United  States  can,  in  do 
sense,  be  called  the  property  of  the  Uaiifd 
Stales.     They  are  no  more  the  property  of  tlir 
United  States  than  lands  patented.    Sofirts 
the  rights  of  the  purchaser  are  coD«ideRd,  Uvt 
are  protected  under  the  patent  certificaiess  fclif 
as  under  the  patent     .    .  .     The  goveniintn* 
until  the  patent  shall  issue,  holds  the  mete  if  n- 
title  for  the  land  in  trust  for  the  poicbtser." 
In  Frehch  v.  Spencer,  $2  U.  8.  21  How.  2»  [W 
97],  it  appeared  that  a  military  land  wimi.: 
had  been  located  on  the  tract,  and  the  \^ 
sold  thereafter,  but  before   the  issoe  of  tltr 
patent,  the  Act  under  which  the  land  wanrnsu 
were  granted  providing  that  no  claim  foratti 
tary  lx>uniies  should  hi  assignable  or  tnoiftf 
able  until  after  the  patent  had  been  issoed,  tad 
that  all  sales,  moi  tgaees,  or  cociractt  mtd* 
prior  thereto  should  be  void.     In  that  respect 
it  will  be  seen  that  the  lan^uace  is  act  dnw 
lar  to  that  used  in  the  section  before  oi  ia  tk 
present  case.    It  was  held  that  the  paMt  n- 
lated  back  to  the  time  of  the  locatioa.  sad 
that  the' conveyance  intermediate  fbe  k)oit>« 
and  the  patent  was  valid  and  traasferrsd  iW 
lUle.    In  Withtrmooii  v.  Ihmean,  71  U  S,  i 
Wall.  210  [18:  889],  there  was  a  dooarioa  es 
try  instead  of  a  cash  purdiaae;  bat  the  cattr 
having  been  completed,  it  was  held  tliit  the 
title  passed,  and  that  the  land  was  fohfect  ic 
taxation,  although  the  patent  did  aot  fcwr 
until  years  thereafter.    In  Stark  v.  Atff.  ^ 
U.   S.   6  Wall.  402,  418  [18:  995,  M].  tUi 
court  observed  that,  '*tbe  right  to  a  pan  at  flwt 
vested  is  treated  by  the  gov^framnt,  »!• 
dealing  with  the  public  lands,  as  eggHafaatte 
a  patent  issued.    When,  in  fact,  l^^P"**} 
does  issue,  it  relates  badL  to  the  iaoepdoa  « 
Uie  right  of  the  patentee,  ao  f ar  as  it  aiy  ^ 
necessary  to  cut  off  intervening  cli'**'^ 
In  Wirth  V.  Bran$on,  9S  U.  8.  118  [»:  «i 
it  was  held  that  '*a  party  who  htt  co"^ 
with  all  the  terms  kdo.  cooditiooa  whiek  ci^ 
him  to  a  patent  for  a  particular  trKt  fl'P**!^ 
land,  acqtiires  a  vested  interest  tbertis.  sw^^ 
to  be  regarded  as  theequital>leowscrtktftn- 
And  in  Deffelhiek  v.  Hawke^  116  U.  &  >«  P 
428],  the  court  gave  to  a  certificate  of  »•»«*■• 
of  mineral  lands  the  same  effect  that  hd  k<«* 
theretofore  given  to  cash  and  doosiioa  ft?r«* 
of  agricultural  lands     In  the  opinkia,  os  P*^ 
405  [427],  is  found  thU  langnajce:    '^ojf 
verse  claim  was  ever  filed  with  tbe  iitf*|^ 
and  receiver  of  the  local  land  oflce,tfJ*^ 
entry  waa  never  canceled  nor  dl«p|K<***"  *? 
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it  officers  of  the  Land  Defvartinent  at  Wash- 
igtoo.  The  right  of  the  goverDmeDt,  tbere- 
)re,  passed  to  him;  and  though  its  deed,  that 
,  its  patent,  was  not  issued  to  him  until  Jan- 
aiT  81 »  1882,  the  certificate  of  purchase, 
bich  was  ^ven  to  him  upon  the  entry,  was, 
>  far  as  the  acquisition  of  title  by  any  other 
arty  was  concerned,  equivalent  to  a  patent. 
I  was  not  until  the  28th  of  July  following 
Aat  the  probate  Judge  entered  the  town  site, 
'he  land  had  then  ceased  to  be  the  subject  of 
lie  by  the  ffoyemment.  It  was  no  longer  its 
•roperty;  it  held  the  legal  title  only  in  trust 
or  the  holder  of  the  certificate.  Witherapoon 
.  Duncan,  71  U.  8.  4  Wall.  210, 218  [18:  839, 
42].  When  the  patent  was  subsequently 
ssiied,  it  rehited  back  to  the  inception  of  the 
ight  of  the  patentee." 
There  is  no  conflict  in  the  rulings  of  this 
x)urt  upon  the  question.  With  one  voice  they 
tffirm  that  when  the  right  to  a  patent  exists, 
he  full  equitable  title  has  passed  to  the  pur- 
chaser, with  all  the  benefits,  immunities,  and 
tmrdens  of  ownership,  and  that  no  third  party 
can  acquire  from  the  ^vernment  interests  as 
Bgainst  him.  The  decision  of  the  trial  court 
was  correct.  The  attempted  relocation  by 
LuWrell  was  void,  and  gave  him  no  rights  of 
poi^essioQ  or  otherwise. 

The  only  other  question  is  as  to  the  measure 

o!  damages.    The  trial  court  found  that  the 

value  of  Uie  ores,  at  the  time  of  their  conversion 

by  the  defendant,  was  $11,716.65;  that  after  the 

ores  had  been  mined,  and  become  chattels 

there  had  heen  expended  by  the  defendant  and 

others,  in  removiog  the  ores  from  the  mine. 

Id  assorting  the  same  from  the  worthless  rock, 

and  in  transferring  the  same  to  the  smelter, 

the  sum  of  $7,985.88;  and  gave  Judgment  for 

the  diilerence,  to  wit,  $8,m).82,  and  interest. 

It  also  found  that  the  entries  and  trespasses 

QDon  the  Alta  mine  were  with  knowledge  of 

plaintifTs  ownership  thereof,  and  that  the  de- 

feodaot  at  the  time  it  received  the  ores  had 

knowledge  that  they  came  from  the  Alta  mine, 

tod  were  the  property  of  the  plaintiff;  and 

there  was  testimony  to  support  these  findings. 

Wn'nut  V.  Wade,  103  U.  S.  688,  688  [26:  526, 

(38];  Jesiup  t.  United  Statee.  106  U.  S.  147, 

150r27:  85, 861. 

The  contention  of  the  appellant  is,  that  there 
was  error  in  not  crediting  ft  also  with  the  cost 
of  minine  the  ores.  But  as  it  received  and 
converted  them  with  knowledge  that  they  be- 
longed to  the  plaintiff,  the  ruling  of  the  trial 
court  was,  within  the  decision  in  Woodentoare 
Coy,  United  8tate$,  106  U.  S.  482  [27:  280], 
■B  liberal  to  the  appellant  as  it  had  a  rifrht  to 
•xpect. 
The  judgment  i$  affirmed. 


SAMUEL  H.  KI8SAM  bt  al.,  Plfs.  in  Err., 

H£NRY  J.  ANDERSON,  Receiver  of  the 
First  National  Bank  of  Albion. 

(See  8.  O.  Beporter^  ed.  48M4i.) 

^tnlity  qfeioekbrokere  far  maneye  of  a  bank 
^^^^ongfuUjf  need  by  ite  cashier  in  eioek  epec- 


iilation— return  of  the  moneyt,  when  question 
far  jury. 

L  In  an  action  by  a  receiver  of  a  national 
bank  against  a  firm  of  stockbrokets  to  recover 
moneys  wronirfuUy  withdrawn  by  the  cashier  of 
the  bank  for  personal  speculations  in  stocks  and 
received  and  used  by  the  firm  for  that  purpose,  it 
is  a  ffood  defense  that  the  moneys  were  after- 
wards returned  to  the  bank  from  which  they 
were  drawn,  and  the  firm  is  not  charireable  with 
the  cashier's  after  misconduot  as  to  the  moneys  in 
which  the  firm  had  no  part,  although  the  moneys 
wben  returned  were  put  where  the  cashier  could 
check  them  out.. 

2.  Where  stockbrolrors  are  sought  to  be  charged 
with  moneys  of  a  bank  withdrawn  from  the  bank 
by  its  cashier  for  speculations  in  stock  and  used 
by  them  for  that  purpose,  it  is  a  sufficient  ^turn 
of  the  mooey  by  them  to  place  it  with  the  bank*! 
correspoDdent  from  which  they  received  it,  and 
within  the  control  of  the  officers  of  the  banlc,  or 
at  least  it  is  a  question  for  the  Jury  wbether  the 
officers  of  the  bank  in  the  exercise  of  proper  ca  re, 
could  have  ascertained  tbat  the  moneys  had 
t)een  thus  deposited  to  its  account,  and  would  or 
would  not  have  accepted  such  deposits  as  the  re- 
turn of  the  monesrsto  the  bank. 

[No.  202.J 

Argued  March  11,  U,  189S.    Decided  May  16, 

189£. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York,  to  review  a  judgment  in  favor  of 
Henry  J.  Anderson,  receiver  of  the  First 
National  Bank  of  Albion,  against  Samuel  H. 
Eissam  et  al.,  for  moneys  wron^ully  with- 
drawn from  the  >>ank  by  its  cashier  and  used 
by  defendants  for  personal  speculation  by  him 
in  stock.    Reversed. 

Statement  by  Mr.  Juitiee  Brewer: 
The  First  National  Bank  of  Albion  waa 
organized  under  the  national  banking  law 
December  22,  1868,  with  a  capital  stock  of 
$50,000,  consisting  of  five  hundred  shares  of 
$100  each,  with  a  privilege  of  increase,  and 
in  fact  afterwards  increased  to  $100,000.  It 
was  reorganized  under  the  Act  of  July  12, 
1882,  by  amended  articles  of  association  filed 
January  12  and  approved  February  24,  18^. 
On  AuffUBt  21,  1884,  it  closed  its  doors,  and 
the  defendant  in  error  was  appointed  re- 
ceiver, and  took  possession  August  28,  1884. 
On  January  7, 1885,  as  such  receiver  he  com- 
menced this  action  against  the  plaintiffs  io 
error  in  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
On  April  25,  1888,  the  case  was  tried  before 
a  jury,  and  a  rerdict  rendered  in  favor  of  the 
plaintiff  for  $147,759.71.  A  Judgment  was 
rendered  on  the  verdict,  and  to  reverse  such 
Judgment  defendants  sued  out  this  writ  of 
error. 

Messrs,  Joseph  H.  Choate*  George 
Zabriskie  and  John  B.  BurriU,  for  plaintiffs 
in  error: 

The  court  erred  in  its  refusal  to  allow  the 
defendants  the  credit  claimed  by  reason  of 
checks  and  moneys  deposited  in  the  Third  Na- 
tional Bank  and  used  by  it. 
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NoTK.— ^  to  duties  of  eaahier  of  bank;  when  his 
^bindthe  bank,  see  noU  to  Cecil  Nat.  Bank  of 
Port  Deposit  v.  Watsontown  Bank,  96: 1000. 

H;  r.  Sr  U.  S.  Book  86  48 


As  toj>otDer  of  factor  over  goods  in  his  vossessUm, 
see  note  to  Fourth  Nat.  Bank  of  New  York  v.  Am- 
erican Mills  Co.  84: 666. 
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Weifem  U.  Teleg,  Co.  ▼.  Ball,  184  U.  8.  454 
(81:  488);  Daw  v.  Humbert,  91  U.  8.  298  (28: 
870);  Blot  Y.  Boieeau,  8  N.  Y.  78;  AUen  v. 
Suydam,  20  Wend.  821;  Fint  Nat.  Bank  of 
Meadville  v.  Fourth  Hat.  Bank  of  New  York, 
77  N.  Y.  826;  IngalU  v.  Lard,  1  Cow.  240;  Pat- 
ter V.  Laneing,  1  Johns.  215;  Bitssell  v.  Turn- 
er, 7  Johns.  189;  Ballett  v.  Novum,  14  Johns. 
279;  iS^aw  v.  -Saflw.  4  WatU,  482;  Fierce  ▼. 
Benjamin,  14  Pick.  856. 

The  refusal  of  the  court  to  allow  defendants 
to  be  credited  with  the  checks  amounting  to 
the  sum  of  $89,188.06,  which  were  deposited 
by  them  in  the  Third  National  Bank  to  the 
enidit  of  the  Albion  Bank,  and  were  used  by 
the  Third  National  Bank  m  the  payment  of 
the  checks  in  suit  was  erroneous  under  the 
facts  of  this  case. 

Boberie  v.  Ely,  118  N.  Y.  128;  181;  1  Par- 
sons, Cont  (6tb  ed.)  p.  50;  2  Morawetz, 
Ck>rp.  (2d  ed.)  S§  682,  716;  Merchants  Bank 
Y.  t$taU  Bank.  77  U.  8.  10  Wall.  604,  626 
(19:  1008,  1012);  BolUm  y.  HiUereden.  1  Ld. 
Kaym.  224;  Barnes  v.  Ontario  Bank,  19  N.  Y. 
152;  Holden  t.  New  York  d  Erie  Bank,  72  N. 
Y.  286;  Bank  of  United  States  y.  Davis,  2  Hill, 
451;  Myers  y.  Mutual  L.  Ins.  Co.  99  N.  Y.  1; 
Scott  y.  Middletc^'m,  U.  A  W.  G.  B.  Co.  86  N. 
Y.  200. 

Mr.  B.  H,  Bristowy  for  defendant  in  error: 

A  person  dealing  with  a  corporation  is 
chargeable  with  notice  of  its  powers  and  the 
purposes  for  which  it  is  formed,  and  when 
dealing  with  its  agents  or  officers  is  bound  (o 
know  the  extent  of  their  power  and  authority. 

Jemison  y.  Citizens  Sav.  Bank,  9  L.  R  A. 
708.  122  N.  Y.  140;  Davis  y.  Old  Colony  B.  Co. 
181  Mass.  258;  Belfe  y.  Bundle,  103  U.  S.  222 
(26:  887);  Canada  Southern  B.  Co.  y.  Qebhard, 
109  U.  8.  527  (27: 1020). 

Where  one  standing  in  a  fiduciary  capacity 
uses  in  his  own  transaciions  money  or  prop- 
erty which  upon  its  face  bilongs  to  the  trust, 
that  alone  puts  parties  dealing  with  him  upon 
inquiry — they  are  bound  by  the  fa'^ts  irrespec- 
tive 01  what  their  belief  may  haye  been  in 
reference  thereto. 

Duncan  y.  Jaudon,  82  U.  8.  15  Wall.  165 
(21:  142);  Central  Nat,  Bank  of  Baltimore  y. 
Connecticut  Mut.  L,  Ins.  Co.  104  U.  8.  54  (26: 
693);  Claflin  y.  Fa/rmers  dt  C.  Bank,  26  N.  Y. 
293;  Oerrand  y.  McCormick,  14  L.  R.  A.  284, 
180  N.  Y.  261;  Williamson  y.  Ma»on,  12  Hun, 
97;  Shaw  y.  Spencer,  100  Mass.  382;  West  Si. 
Louis  Sav.  Bank  y.  Parmalee,  95  U.  8.  557(24: 
490);  Buddy.  Munroe,lSRun,  316,  approyedio 
Fellows  y.  Longyor,  91  N.  Y.  331;  Sturterant 
y.  Jaques,  96  Mass.  523;  Gaston  y.  American 
Exch.  Nat.  Bank,  29  N.  J.  Eq.  98;  Bhodes  y. 
Webb,  24  Minn.  292;  Bodenham  y.  Eoskins,  2 
DeG.  M.  &  G.  903. 

The  defendants  were  not  entitled  to  the  ex- 
clusion from  the  yerdict  of  the  item  claimed 
in  that  regard;  or  to  credit  for  the  sums  paid 
by  them  to  the  Third  National  Bank. 

Where  one  has  taken  the  property  of  an- 
other damages  are  not  mitigated  by  showing 
merely  that  the  wrongdoer  returned  the  prop- 
erty without  the  consent  of  the  owner  or  ap- 
plied it  upon  the  owner's  debts. 

McAfee  y.  Orofford,  54  U.  8.  18  How.  447 
(14:  217);  OHs  y.  Jones,  21  Wend.  894;  Bartho- 
lomew y.  Jackson,  20  Johns.  28;  People  y.  Bank 
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€f  North  America,  75  N.  Y.  5^; 
y.  Mason,  18  Pa.  215;  Barnard  t.  Jautisa^  tt 
Mich.  281;  Bringard  v.  Stellwoffen,  41  MkkL 
54;  Edmandson  v.  NuttaU,  17  C.  B.  N.  S.  -Th 
Higgins  v.  Whitney.  24  Wend,  «7»;  Utermmt 
V.  Northrup,  44  N.  Y.  107;  Zfwt  v.  Totes,  9 
Barb.  237;  Sprague  y.  McKinae,  63  Barbi  60; 
East  y.  Pace,  57  Ala.  62l:WehU  ▼.  iMlfr.  «l 
N.  Y.  249;  Otis  y.  Jones,  21  Wend.  394;  H^ 
graham  y.  Gilbert,  20  Barb.  15L 

Mr.  Justice  Brewer  deliyered  tht  opiciog 
of  the  court: 

The  proposition  upon  whidi  this  suit  wis 
maintained  was  that  A.  8.  Warner,  the  casb- 
ier  of  the  Albion  Bank,  wroogfally  «i:ii- 
drew  the  funds  of  that  bank  tor  the  purpuat 
of  a  personal  speculation  in  stocks :  and  that 
the  aefendants,  Eissam,  Whitoey  &  Ca. 
reoeiyed  those  moneys  with  knowledge  t^it 

used  I 


they  were  thus  withdrawn,  and 
for  the  benefit  of  Warner  in  his  stock  specaU- 
tions.  The  defendants,  among  other  thia^ 
pleaded  that  the  moat  of  the  money  reoeiried 
nt>m  Warner  had  been  returned  to  the  bank . 
and  herein  lies  the  principal  question  lit 
our  consideration,  and  to  a  clenr  oadenuad- 
ing  of  all  that  is  inyolyod  in  it,  n  detail  of 
the  facts  is  necessary. 

Prior  to  March  29.  1879,  R.  a   Barrowt 
was  president  of  the  Albion  Bank ;  Alexander 
Stewart,  his  son-in-law,  yice- neaident ;  aad 
Warner,  cashier.    At  that  datft  Borrows  died 
Stewart  became  president,  and  so  prsufnwi 
until  he  died,  Noyember  90,  188L  Waras 
in  the  meantime  remaining  cashier.  ^  There- 
after Warner  became  president,  and  W.  & 
Burrows,  a  son  of  R.  8.  Burrow  a,  cashio. 
and  both  continued  as  such  until  shortly 
before  the  failure  of  the  bank.    The  hast 
really  belonged   to  R.  8.   Burrows  in  kis 
lifetime,  he  owning  all  but  twentf  skana 
The  directors,  pending  the  transactioos  hem- 
after  to  be  reyiewed,  were  L.  Borrowa,  Alex- 
ander Stewart.  W.  R.  Burrows,  Looim  C. 
Burrows,  and  Warner.     With  the  eic»ti« 
of  L.  Burrows,  who  was  n  brother  of  R  S 
Burrows,  the  other  four  were  the  execnton 
and  executrix  of  R  8.  Burrows ;  Wamff,  m 
appears,  being   the  managing  execotor  m 
well  as  the  real  official  head  of  tbe  baaL 
Through  his  defalcationa,  whidi  ran  up  isto 
the  hundreds  of  thousands,   the  bank  oJtv 
mately  failed,  and  a  receiyer  was  appoialed. 
The  firm  of  Eissam.  Whitney  A  Ox.  t:>f 
defendants,  was  formed  in  May,  1880.    ?titX 
to  that  time  the  firm  of  Chase  A  Atkini  Ui 
been  in  existence  for  some  yean,  and  ihai 
firm  had  bought  and  sold  sto^  for  Wtfrrf 
Whitney  and  Washburn,  who,  with  Kisnn. 
composed  the  firm  of  Kissam.  WhitofT  ^ 
Co. ,  had  been  clerks  in  the  employ  of  Cm 
&  Atkins,  and  a  few  months  before  bad  tf- 
ceiyed  small  interests  therein  as  partam 
Eissam  had  no  connection  with  thak  tr^ 
When  Chase  &  Atkins  sold  out  to  Kim^ 
Whitney  &  Co. ,  the  latter  took,  among  o  .^f 
things,  the  account  with  Warner.    Ati'^ 
time,  and  among  the  assets  transfrrrrd.  «'** 
stocks  to  the  amount  of  $54$.  (V«  It.  )«  «    u 
for  Warner,  and  for  whidi  Kiasam  Wk-x^f 
&  Co.,  paid  Chase  &  Atkins.    Tberrifl-f. 
and  between  that  time  and  August  if^  l^- 
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Pfarner  sent  to  defendaDts  12  checks,  the 
faites  and  amounts  thereof  being  as  follows : 
May  11,  188U $10,000 


June  9, 
Dec.  28,     * 
Jan.  10,  1881 
••      11,    - 

•  13,  - 
•*  17,  - 
•*     24, 

Feb.  1, 
Mch.  25, 
Aug.  9, 

*  26, 


5.000 

8,000 

5,000 

10,000 

•*    15,000 

*    10,000 

••    10,000 


5,000 

5,000 

10,000 

10,000 


Total $103,000 

These  checks  were  drawn  by  him  as  "  cash- 
ier," on  the  Third  National  Bank  of  New 
York  city,  the  regular  correspondent  of  the 
Albion  Bank ;  the  first  check  being  in  this 
form: 
-No.—.  New  York,  May  11,  1880. 

**  Third  National  Bank  of  the  City  of  New 
York  pay  to  the  order  of  Eissam,  Whitney 
&  Co.  ten  thousand  dollars. 
-$10,000.  A.  8.  Warner, 
'Cash.  First  Nat.  B'k  of  Albion,  N.  Y.  ;• 
and  the  others  substantially  like  it.  The 
Albion  Bank  was  a  country  bank,  with,  as 
heretofore  stated,  a  capital  stock  of  $100,000, 
tnd  an  aTcra/c^  deposit  of  about  $200,000. 
On  these  checks,  Kissam,  Whitney  &  Co. 
drew  from  the  Third  National  Bank  the  sums 
named,  and  used  the  same  in  their  customers' 
stock  transactions.  Afterwards,  and  from 
time  to  time,  they  returned  to  the  Third 
National  Bank  certain  sums  of  money,  which 
were  entered  by  that  bank  to  the  credit  of 
the  Bank  of  Albion,  and  notice  thereof  was 
sent  in  the  regular  course  of  business  by  the 
former  to  the  latter  bank ;  but  by  reason  of 
facts  hereafter  to  be  noticed,  not  all  of  these 
deposits  were  entered  on  the  books  of  the 
Albion  Bank.  The  following  is  a  statement 
of  the  details  of  such  deposits : 


Date. 


Entered  in 

Ledfirerof 

Albion  Bank. 


April  4, 1881.... 

J3,   *• 

April  8, 18».... 
March  7,188ff.... 
April  17,  *•  .... 
Norember  15,   •• 


a,  •• . 

peoember  81,  ••  .... 
March  7. 1884.... 
April         U,    *•  .... 

Jniy        «.  "  — 


Totals. 


$8,000  00 
4,000  00 


8.000  00 
7,850  00 


S2&,850  00 


Not  entered  in 

Ledger  of 
Albion  Bank. 


$8,000  00 

6,690  00 

9,200  00 

10.000  00 

6,000  00 


6,000  00 


6,000  00 
6,000  00 
8.000  00 
2.662  60 


$68.862  50 


It  will  be  noticed  that  three  of  these  de- 
pueits  were  made  before  the  last  two  checks 
▼ere  sent  to  defendants.  It  will  be  no- 
ticed, also,  that  the  moneys  represented  by 
these  various  deposits  were  returned  to  the 
1^  place  from  which  the  money  was  re- 
ceivea  on  the  checks  sent  to  the  defendants, 
to  wit,  the  Third  National  Bank.  In  other 
words,  the  defendants  received  money  be- 
longing to  the  Albion  National  Bank  from 
«a  Third  National  Bank;  they  returned 
to  the  Third  National  Bank  a  large  portion 
U5  U.  & 


of  the  money  they  had  received.  That 
money  was  accepted  by  the  Third  Na- 
tional Bank,  passed  to  the  credit  of  the 
Albion  Bank,  and  the  latter  notified  thereof 
in  the  regular  way,  to  wit,  by  monthly 
statements.  It  is  true  that  many  of  these 
credits  were  not  entered  by  the  latter  on  its 
books.  The  Albion  Bank  was  at  that  time 
managed  by  Warner,  he  being  the  cashier. 
There  was  a  book-keeper  in  constant  attend- 
ance, the  president  occasionally  present,  and 
five  directors  to  supervise;  but  the  active 
man  was  Warner,  who  was  also  the  real 
manager  of  the  Burrows  estate,  which  owned 
substantially  all  the  stock.  The  monthly 
reports  from  the  Third  National  Bank,  when 
opened  at  all,  were  apparently  opened  by 
Warner  alone.  Indeed,  alter  the  receiver  was 
appointed,  in  1884,  some  of  these  monthly 
repoBts  were  found  in  the  vaults  of  the  bsmk 
still  unopened.  There  was  no  direct  evidence 
of  any  conspiracy  between  defendants  and 
Warner  to  take  money  from  the  Albion  Bank. 
On  the  contrary,  it  appears  that  the  defend* 
ants  bought  out  the  business  of  Chase  ^ 
Atkins,  at  that  time  buying  as  a  part  there* 
of  stocks  to  the  amount  of  over  $800,000 
held  for  Warner ;  and  it  was  in  carrying  on 
this  business  already  established,  and  to 
make  good  the  required  margins,  that  Warner 
sent  these  checks  to  defendants.  His  account 
was  a  steadily  diminishing  account  from  tha 
time  they  bought  out  Chase  &  Atkins.  The 
court  held  them  responsible  for  the  amounts 
thus  obtained  from  the  Albion  Bank,  on  the 
^ound  that  a  cashier  has  no  right  to  Tise  the 
funds  of  the  bank  of  which  he  is  cashier  for 
his  private  business ;  and  that  under  the  cir* 
cumstances,  and  in  view  of  the  size  of  tha 
account  and  the  form  of  the  checks,  the  de- 
fendants must  have  known  that  he  was  using 
the  funds  of  the  bank  for  his  private  busi- 
ness. We  shall  not  stop  to  inquire  as  to  the 
propriety  of  the  rulings,  so  far  as  the^  went 
to  charge  the  defendant  with  liabiliW  for 
the  moneys  obtained  from  the  Albion  Bank ; 
for,  on  the  other  ground  we  think  a  new 
trial  must  be  ordered,  and  it  is  impossible 
to  foresee  what  the  developments  may  be  on 
that  trial. 

The  court  distinctly  ruled,  as  matter  of 
law,  that  the  defendants  were  not  entitled  to 
credit  for  the  moneys  deposited  in  the  Third 
National  Bank  to  the  credit  of  the  Albion 
Bank,  and  submitted  no  question  to  the  jury 
in  respect  thereof.  The  principle  upon 
which  the  court  acted  is  thus  stated  by  coun- 
sel for  plaintiff  in  his  brief : 

**It  is  settled  by  abundant  authority  that 
where  one  has  taken  the  property  of  another, 
damages  are  not  mitigated  by  showing  merely 
that  the  wrong-doer  returned  the  property 
without  the  consent  of  the  owner  or  applied 
it  upon  the  owner's  debts.  It  must  appear 
still  further  that  the  owner  consented  to  such 
action  or  that  the  proceeds  were  so  applied 
under  legal  process  without  connivance  of 
the  wrong-doer.  *A  stranger  could  not  take 
the  property  of  his  neighbor,  have  it  sold 
under  process,  and  appl^  the  proceeds  in  dis- 
charging the  debts  of  his  neighbor,  and  then 
claim  the  right  to  have  such  payments  re- 
ceived as  a  set-off,  or  in  mitigation  of  the 
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damages  done  by  the  trespass. '  McAfee  v. 
Crofffyrd,  64  U.  8.  18  How.  447,  456  [14: 
217,   221  J.* 

We  think  that  principle  does  not  control 
in  this  case.  Defendants  returned  this 
money  to  the  Albion  Bank.  They  deposited 
it  with  the  Third  National  Bank,  the  corre- 
spondent of  the  Albion  Bank,  and  the  bank 
from  which  they  received  the  money  on  the 
checks  from  the  Albion  Bank.  In  fact,  there- 
fore, the  money  was  placed  whtre  it  was 
before  it  was  taken — in  the  possession  and 
under  the  control  of  the  Albion  Bank.  Not 
only  that,  the  Third  National  Bank,  in  its 
due  course  of  business,  by  monthly  reports, 
informed  the  Albion  Bank  that  they  had  re- 
ceived this  money,  and  held  it  subject  to  its 
order ;  and  it  was  subsequently  used  by  the 
Albion  Bank  in  drafts  drawn  by  it  in  favor 
of  other  parties.  If  it  be  said  that  no  officer 
of  the  Albion  Bank  knew  of  these  deposits 
except  Warner,  the  wronpj-doer,  and  that  he 
subsequently  drew  out  most  of  these  moneys 
in  drafts  to  further  other  wrongs,  the  reply 
is,  that  the  other  officers  and  directors  of  the 
Albion  Bank  were  chargeable  with  knowl- 
edge of  these  deposits.  If,  through  their 
negligence  they  did  not  in  fact  know,  that 
is  a  matter  for  which  the  Albion  Bank,  and 
not  the  defendants,  were  responsible.  Kis- 
sam,  Whitney  &  Co.  had  no  supervision  over 
its  affairs,  no  knowledge  as  to  how  those  af- 
fairs were  managed.  They  were  not  called 
upon  to  go  to  Albion  and  hunt  up  the  var- 
ious officers  and  directors,  and  inform  them, 
one  by  one,  personally,  that  these  moneys 
had  lieet*^  deposited  to  their  credit  in  the 
Third  National  Bank.  It  was  enough  that 
they  deposited  them,  and  that  that  bank,  in 
the  regular  course  of  business,  by  monthly 
statements,  informed  the  Albion  Bank  that 
it  received  and  held  those  moneys.  The 
learned  Circuit  Judge  seemed  to  be  of  the 
opinion,  that  as  thev  had  assisted  Warner  in 
withdrawing  these  funds  from  the  bank,  they 
could  not  escape  responsibility,  unless  the 
sum  total  of  his  defalcations  was  reduced  by 
their  deposits  to  an  amount  less  than  that 
received  from  him.  In  his  opinion  overrul- 
ing the  motion  for  a  new  trial  he  thus  ex- 
pressed himself:  **  Here  all  the  money  re- 
turned by  Warner  was  insufficient  to  replace 
his  defalcations  by  an  amount  much  larger 
than  the  sum  sought  to  be  recovered  of  the 
defendants,  and  the  bank  had  no  knowledge 
that  he  had  returned  anything  to  replace 
what  he  had  misapplied  until  he  had  again 
misappropriated  it.  It  is  not  unjust  or  un- 
reasonable to  compel  the  defendants  to  restore 
inch  of  the  funds  of  the  bank  as  they  re- 
ceived when  they  are  unable  to  prove  that 
the  bank  was  not  directly  or  ultimately  a 
loser  in  consequence  of  their  acts.  It  may 
be  that  Warner  would  have  misappropriated 
the  money  of  the  bank  in  other  ways  if  they 
had  refused  to  receive  the  checks,  but  cer- 
tainly one  tempt4ition  would  not  have  Ix^n 
in  his  path  if  he  had  found  that  he  could  not 
use  the  paper  of  the  bank  for  his  specula- 
tions with  the  same  facility  as  though  it 
were  his  own  money."  But  surely  they  can- 
not be  held  for  his  subsequent  wrong-doing. 
If  they  have  returned  a  part  of  that  they  as- 
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sisted  him  in  wrongfully  wittidimviag.  Ikfy 
arepr<?  ianto  relieved  from  responailiill^,  nd 
are  not  to  be  chargeable  with  h^  afker  Bis- 
conduct,  in  respect  to  which  tbey  had  BD  part 
It  will  not  do  to  say  that  they  pat  the  OKaey 
where  he  could  check  it  out,  uid  tbevcfoft 
are  responsible  for  what  be  did  with  iL 
They  deposited  it  to  the  credit  of  the  Albka 
Bank,  and  it  was  for  the  officen  and  diiect- 
ors  of  that  bank  to  take  care  of  its  depodta. 
The  rule  might  be  different  if  Waniet;  tkt 
cashier  of  the  Albion  Bank,  wms  the  only 
officer  authorized  to  draw  on  the  Third  Nat- 
ional Bank,  or  charged  with  knowledge  of 
the  state  of  the  account ;  but  the  iKcsuknt 
and  teller  had  equal  authority,  and  wen 
equally  chargeable  with  knowlcnee ;  in  f»c^ 
it  appears  that  these  officers  did  draw  dniti 
on  the  New  York  bank  and  thus  diminiihed 
the  total  amount  of  deposits,  and  the  ette 
directors,  also,  were  under  scHne  obligstioc 
to  know  the  affairs  of  the  bank ;  and  it  will 
not  do  to  say  that  the  bank  can  ignore  the 
negligence  of  all  its  officers  and  profit  br 
their  omission  of  duty.  At  the  least,  it  «v 
a  question  to  go  to  the  jury  whether  the  offi- 
cers of  the  bank,  other  than  Warner,  ia  tht 
exercise  of  reasonable  and  proper  can,  oodd 
have  ascertained  that  these  moneys  had  ben 
deposited  to  the  account  of  Uie  Albion  Beak, 
and  would  or  would  not  have  accepted  woA 
deposits  as  .the  return  of  the  moneys  to  tk 
bank. 

For  the  error  in  thie  retpeUt  Aejwi^mmi 
muet  be  re/termd  and  the  earn  rmmmitifiif  • 
new  trial. 


Bx  parte  JOHN  0.  SHAW.  Jb.,  T^nrtct. 

JMiUaner. 

(See  a  a  *n3haw  o.QalncjMln.  Oa.**  Bcportartel 

4M-4fiiL> 

In  f^kat  State  a  eorporaiioH  etrn  U  md, 

1.   UndertheAotof  MarobS.UV.aaooR«c«i<lr 
the  Act  of  Aoffust  It,  1888,  a  oorpontioa 

Nora.— PIqm  cf  mttt  aootm 

A  libel  in  admiralty  ffi  pcrvonofli  maj he  1 
ed  against  a  oorporatioo  in  any  dtetriot  bf< 
there  upon  an  attorney  appointed  by  tie  > 
tion  as  required  by  the  atatotatf  of  the  8itfMe» 
ceive  service  of  legal  prooes.  Beeldfw  dmm 
of  aeoUon  1,  of  the  Act  of  IMT,  do  not  appt7>"^ 
miralty  soita.  Ko  LonlSTlUe  UndennilHaBlC. 
a  488  (88:  Ml).  _ 

A  citiaen  of  Mejdoo  cannot  mam  a  Ooaaifltort 
oorpoiatlon  in  the  United  BCntea  CIreizit  OMrtftr 
the  eoutliem  district  of  OUlf ocniiL  ikhoott  ^ 
corporation  has  an  olBoe  and  ntanagtaf  if^* 
that  district.  Denton  t.  Intenattooal  Oa.  of  Ma- 
loo,  13  Sawy.  86S,  88  Fed.  Bepwl. 

Where  plaintiff  is  a  dtfaon  of 

defendant  a  oorponitloo  created  by  tke  liv« 
Rhode  Island,  as  well  as  \u  the  hiw  of  Mi^i^ 
eette,  the  suit  may  be  brought  In  the  ViAnl  ^ 
for  tbe  Rhode  Ishuid  district.  TOr  the  parpen  « 
the  suit  defendant  Is  to  be  defeil  a  ^**  ' 
Rhode  Island.  Fagey.l^  Biy«r  W.ftP.K-C^ 
81  Fed.  Rep.  86T. 

Oorporatione  are  dtHena  and  reria»n  ef  * 
State  under  the  lawa  of  which  thay 
and  they  cannot,  by  engaging  In 
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pomted  In  one  State  of  the  Union,  and  harioff  a 
aaaal  plaoe  of  busineflB  in  anotber  State  in  which 
It  lias  not  been  inoorporated,  oannot  be  ened,  in 
i  aroalt  Court  of  the  United  States  held  in  the 
latter  State,  by  a  citizen  of  a  different  State. 

[No.  18,  original.] 
rgued  March  8, 1892,    Decided  May  16,1892. 

)£TITION  for  writ  of  mandamus  and  mo- 
tion therefor,  to  the  Circuit  Court  of  the 
Dited  States  for  the  Southern  District  of  New 
ork  to  demand  it  to  take  Jurisdiction  of  a  suit 
1  equity  against  Uie  Quincy  Mining  Com- 
iny»  a  corporation  created  by  the  laws  of 
iicbigan,  commenced  by  the  aboTe  named 
stitioner  a  citizen  of  Massachusetts,  the  said 
>mpaD7  baying  a  usual  place  of  business  in 
le  State  of  New  York,  and  also  against  cer- 
dn  citizens  of  the  latter  State,  the  service  of 
recess  upon  said  company  having  been  set 
side  by  the  court.     Writ  of  mandamui  denied. 

Statement  by  Mr,  Jtutiee  Chray: 
This  was  a  petition  for  a  writ  of  manda- 
lus  to  the  Judges  of  the  Circuit  Court  of 
be  United  States  for  the  Southern  District 
f  New  York  to  command  them  to  take 
urisdiction   against    the    Quincy    Mining 


Company  upon  a  bill  in  equity,  filed  in  that 
court  on  September  3.  1891,  by  the  peti- 
tioner, described  in  the  bill  as  a  citizen  of 
Massachusetts,  in  behalf  of  himself  and  other 
stockholders  of  the  Quincy  Mining  Company, 
against  **the  Quincy  Mining  Companv,  a 
corporation  duly  organized  under  the  laws 
of  the  State  of  Michigan  and  having  a  usual 
place  of  business  in  the  city,  county  and  State 
^of  New  York,**  and  against  certain  indi- 
viduals described  in  the  bill  as  citizens  of 
the  State  of  New  York.  Upon  that  bill  a 
subpoena  was  issued,  directed  to  the  Quincy 
Mining  Company,  and  as  appeared  by  the 
marshal's  return  thereon,  was  served  upon^ 
it  within  the  Southern  District  of  New  York' 
by  ezhibitinff  to  its  secretary  the  original 
subpoena  and  leaving  with  him  a  copy. 
The  Quincy  Mining  Company  appeared  spe- 
cially and  moved  for  an  order  to  set  aside  the 
service. 

At  the  hearing  of  the  motion,  it  appeared 
that  the  Quincy  Mining  Company  was  a 
corporation  organized,  for  the  purpose  of 
mining  in  the  county  of  Houghton  in  the 
upper  peninsula  of  the  State  of  Michigan, 
under  the  statute  of  Michigan  of  May  11, 


ng  of  the  Act  of  Haroh  8, 1887.  Fales  ▼.  Chicago, 
L*8t.P.  R.Co.88Fed.  Kep.  073. 

A  diouit  oonrt  in  Missouri  has  no  Jurisdiotion  of 
a  action  against  a  corporation  created  by  the 
;tate  of  MiasisBippi,  and  having  its  principal  ofDce 
heie^for  damages  for  acts  amounting  to  a  viola- 
lOD  of  the  Interstate  Commerce  Law,  though  de- 
.'eodMt  baa  an  ofllce  and  agent  in  Missouri*  and 
;>lainSff  resides  there^  and  though  the  petition 
itaown  a  cause  of  action  at  common  Jaw.  Oonnor 
r.  Yicksburg  ft  M.  B.  Oo.  88  Fed.  Rep.  278. 

Under  the  Act  of  March  8, 1887,  as  amended  by 
Act  of  Aairust  18, 18^  requiring  an  action  in  the 
Pederal  courts  to  be  brought  in  the  district  of  which 
defendant  is  a  resident,  the  Federal  courts  of  Hit- 
DoiB  cannot  obtain  Jurisdiction  of  an  Iowa  corpo- 
ration by  aervioe  of  process.  Jeasup  v.  Illinois 
Cent.  R.  Co.  88  Fted.  Hep.  785;  Preston  t.  Tire  Bx- 
ttaiguieher  Mfg.  Co.  86  Fed.  Bep.  721. 

Under  the  Act  of  March  8, 1887,  providing  that  an 
tction  shall  be  brought  in  no  otber  district  than 
that  of  which  defendant  is  an  Inhabitant,  author- 
ises an  action  against  a  railroad  corporation  only 
in  the  State  by  whose  laws  it  was  created,  though 
the  greater  part  of  its  railway  and  Its  principal  of- 
fice are  tn  another  State,  where  its  annual  elections 
are  held,  and  most  of  its  officers  and  stockholders 
reside,  and  of  which  most  of  its  directors  are  dti- 
sens.  Fiillv.  Delaware,  L.  ft  W.B.00b  87  Fed.  Bep. 
66. 

A  steamship  company  incorporated  under  the 
Uwt  of,  and  having  its  principal  office  in,  a  Euro- 
pean country,  between  which  and  the  port  of  New 
York  dty  Its  vespels  ply,  and  whose  piers  for  lading 
and  unlading  of  its  cargoes  are  m  New  Jersey, 
where  Its  office  for  the  transaction  of  its  industrial 
operations  tn  America  is  kept,  but  whose  financial 
and  monetary  operations  are  conducted  at  the  of- 
fice of  its  agents  in  New  York  dty,  which  office  it 
advertises  as  its  New  York  office.  Is  not  suable  in 
New  Tork  under  the  Act  of  March  8, 1887,  section 
^  requiring  actions  to  be  Inrought  in  the  district  of 
which  defendant  is  an  inhabitant.  Hohorst  v. 
Uambnnr-American  Packet  Co.  88  Fed.  Rep.  273. 

The  Act  of  March  8, 1887,  does  not  oust  said  courts 
of  jurisdiction  of  a  suit  against  a  foreign  corpora- 
'k)n  Which  lias  agreed  as  a  condition  of  the  right  to 
tTaoaaot  Irasiness  in  the  State,  to  submit  to  be  sued 
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there,  since  the  right  given  by  the  statute  is  a  per* 
sonal  exemption,  which  may  be  waived.  Consoli- 
dated Store  Service  Co.  v.  Lam8on,41  Fed.  Rep.  838. 

A  corporation  of  another  State,  defendant  in  a 
suit  In  a  Federal  court  which  has  jurisdiction  of 
the  subject-matter,  by  appearing,  filing  answer  and 
taking  testimony,  waives  its  right  to  insist  at  the 
bearing  that  it  can  be  sued  in  the  district  of  its 
residence  only.  MoBrlde  v.  Grand  de  Tour  Plow 
Co.  40  Fed.  Bep.  162. 

A  corporation  cannot  acquire  a  residence  in  a 
State  other  than  the  one  in  which  it  is  incorporated, 
within  the  meaning  of  Act  of  1887.  Booth  v.  St. 
Louis  F.  B.  Mfg.  Co.  40  Fed.  Bep.  1. 

A  corporation  does  not  acquire  a  residence  in  a 
State  other  than  in  the  State  in  which  it  is  incorp- 
orated, by  maintaining  an  office,  and  having  an 
agent  there  within  the  meaning  of  Act  of  1887.  Ben- 
singer,  8.  A.  C.  Register  v.  National  Cash  Begister 
Co.  42  Fed.  Bep.  81. 

A  corporation  chartered  by  a  sister  State  is  not  a 
resident  of  the  State  within  the  meaning  of  the  re- 
moval provisions  of  the  Act  of  1875,  as  amended  in 
1887  and  188^,  simply  because  it  does  business  and 
has  agents  within  such  State.  Fales  v.  Chicago.  M. 
ft  St.  P.  U.  Co.  82  Fed,  Bep.  673,  followed.  Henning 
V.  Western  U.  Teleg.  Ca  48  Fed.  Bep.  07. 

In  an  action  against  a  corporation  and  Its  officers 
in  which  relief  is  sought  ajirainst  the  corporation 
and  discovery  from  the  officers,  the  latter  are  not 
merely  nominal  parties.  Doyle  v.  San  Diego  Land 
ft  T.  Co.  48  Fed.  Bep.  848. 

Where  a  corporation,  created  by  the  laws  of  one 
State,  by  its  officers  or  agents,  comes  into  a  judi- 
cial district  of  another  State  and  there  carries  on 
business— for  example,  operates  Unes  of  railway 
therein,  and  lias  there  an  agent  upon  whom,  under 
the  laws  of  the  latter  State,  process  may  l>e  served 
—it  is  an  inhabitant  of  said  district,  witliin  the 
meaning  of  the  Act  of  Congress  of  March  8, 1887, 
and  is  suable  in  the  Circuit  Court  of  the  United 
States  of  said  district.  Biddle  v.  New  York,  L.  B. 
ft  W.  B.  Co.  8  Inters.  Com.  Bep.  230.  88  Fed.  Bep. 
200. 

This  last  decision  conflicts  with  the  preponder- 
ance of  authority,  and  is  overruled  by  Biz  parte 
Shaw,  9upr€U 
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18T7,  chap.  118,  by  section  80  of  which  "  it 
shall  be  lawful  for  any  oompany  associating 
under  this  Act  to  provide  in  the  articles  of 
association  for  haying  the  business  office  of 
such  company  out  of  this  State,  and  to  hold 
any  meeting  of  the  stockholders  or  board  of 
directors  of  such  company  at  such  office  so 

f provided  for,  but  every  such  company  having 
ts  business  office  out  of  this  State  shall  have 
an  office  for  the  transaction  of  business  with- 
in Uiis  State,  to  be  also  designated  in  such' 
articles  of  association ;"  and  that  this  com- 
pany, in  its  articles  of  association  did  pro- 
vide as  follows :  "The  business  office  of  the 
company  hereby  constituted  and  formed  shall 
be  in  the  city,  county  and  State  of  New 
York,  and  another  business  office  is  hereby 
established  at  the  Quincy  mine,  in  the  county 
of  Houghton  and  State  of  Michigan." 

The  order  to  set  aside  the  service  was  grant- 
ed by  the  court,  upon  the  ground  (as  stated 
in  ito  return  to  the  rule  to  show  cause  why 
the  writ  of  mandamus  should  not  issue) 
"that  said  Quincy  Mining  Company  is  a  cor- 
poration created  and  existing  under  the  laws 
of  the  State  of  Michigan,  and  is  an  inhabit- 
ant of  the  Western  District  of  Michigan,  and 
not  an  inhabitant  of  the  Southern  District 
of  New  Yorh.** 

Mr,  llieliael  H.  Card%>so  for  petitioner. 

Messrs.  Don  H,  Dickinson,  Alfred  Rus- 
sell, John  F,  Dillon,  and  J,  Hubley  Ashion  for 
respondent. 

Mr,  Justice  n^rw^y  delivered  the  opinion  of 
the  court : 

The  single  question  in  this  case  is  whether 
under  the  Act  of  March  8,  1887,  chap.  873, 
S  1,  as  corrected  by  the  Act  of  August  13, 
1888.  chap.  868,  (the  material  parts  of  which 
are  copied  in  the  nmrgin,*)  a  corporation  in- 
corporated in  ODC  State  of  the  Union,  and 
having  a  usual  place  of  business  in  another 
State  in  which  it  has  not  been  incorporated, 
may  be  sued,  in  a  Circuit  Court  of  the  United 
State  held  in  the  latier  State,  by  a  citizen 
of  a  different  State. 

^*The  circuit  oourts  of  the  United  States  shaU 
have  orifrina]  oo^izance,  oooourrent  with  the  \ 
courts  of  the  several  states,  of  all  suits  of  a  civil 
nature,  at  common  law  or  io  equity,  where  the 
matter  in  dispute  exceeds,  exclusive  or  interest  and 
costs,  the  sum  or  value  of  two  thousand  dollars, 
and  arisintr  under  the  Constitution  or  laws  of  the 
ITuited  States,  or  treaties  made,  or  which  shall  be 
made,  under  their  authority,  or  in  which  contro- 
versy the  United  States  are  plaintiffs  or  petitioners, 
or  in  which  there  shaU  be  a  controversy  between 
citisens  of  different  states,  in  which  the  matter  in 
dispute  exceeds,  exclusive  of  interest  and  oosts,  the 
the  sum  or  value  aforesaid,  or  a  controversy  be- 
tween citizens  of  the  same  State  claiminir  lands 
under  grants  of  different  states,  or  a  controversy 
between  citizens  of  a  State  and  foreign  states,  citi- 
zens or  subjects,  in  which  the  matter  in  dispute 
exceeds,  exclusive  of  interest  and  costs,  the  sum 
or  value  aforesaid.*^  **But  no  person  shall  be  ar- 
rested in  one  district  for  trial  in  another  in  any 
civil  action  before  a  circuit  or  district  court:  and 
no  ci^ll  suit  shall  be  brought  before  either  of  said 
courts  against  any  person  by  anv  oriirinal  process 
or  proceeding  In  any  other  district  than  that  wbere- 
ot  he  is  an  inhabitant;  but  where  the  Jurisdiction 
is  founded  only  on  the  fact  that  the  action  ia  be- 
tw<i>n  citizens  of  different  states,  suit  shall  be 
l»rr»iip-ht  onlv  In  the  district  of  the  residence  of 
eitlior  the  plaintiff  or  the  defendant**  tt  Stat,  at 
L.  4:U. 


This  question,  upoA  whidi  thm  hi 
diversity  of  opinion  in  the  drcoit 
can  be  best  determined  by  a  review  of  tbe 
acts  of  Congress,  and  of  the  decJrioi  pI 
this  court,  regarding  the  original  joriadic- 
tion  of  the  circuit  courts  of  the  United  Ste&cs 
over  suits  between  citizens  of  dlflereot  Ealcs. 

In  carrying  out  the  provision  of  the  Con 
stitution  which  declares  that  the  judiciaJ 
power  of  the  United  States  shall  extend  to 
controversies  **  between  citizens  of  difeiest 
states, "  Congress,  by  the  Judicisry  Ad  U 
September  24,  1789,  chap.  20,  |  11,  ood- 
ferred  jurisdiction  on  the  Circiut  Court  ol 
suits  of  a  civil  nature,  at  conuDoo  law  or  iz 
equity.  **  between  a  citizen  of  the  State  vh«Ti 
the  suit  is  brought  and  a  citizen  of  szl  •; 
State,**  and  provided  that  *'no  civil  s«is 
shall  be  brought"  ** against  an  inhabitaat  d 
the  United  States,**  *  in  any  other  ditfhd 
than  til  at  whereof  he  is  an  inhabitant  or  u 
which  he  shall  be  found  at  the  time  of  lerv 
ing  the  writ.**    1  Sut.  at  L.  78,  79. 

The  word  **  inhabitant, "  in  that  Act,  wm 
apparently  used,  not  in  any  larger  meaniu 
than  *^ citizen,**  but  to  avoid  the  iocongrurtr 
of  speaking  of  a  citizen  of  anything  less  tlai 
a  State,  when  the  intention  was  to  oorrr  oii 
only  a  district  which  included  a  whole  S;&'i. 
but  also  two  districts  in  one  State,  like  ;*« 
districts  of  Maioc  and  ^lassachusetts  ia  u 
State  of  Massachusetts,  and  the  districuo( 
Virginia  and  Kentucky  in  the  Stale  of  Vir- 
ginia, established  by  §  2  of  the  aaoM  Ad 
1  Stat,  at  L.  73.    It  was  held  by  this  cr«n 
from  the  beginnin|^  that  an  averment  thst  i 
party  resided  within  the  State  or  the  distm 
in  which  the  suit  was  brought  was  not  ta% 
cient  to  support  the  juriMictioo^   beca;.* 
in  the  common  use  of  words  a  resideBt  m:^ 
not  be  a  citizen  and  therefore   it  was  o* 
stated  expressly  and  l)eyond  ambignitj  tki 
he  was  a  citizen  of  the  State,  which  vai:k 
fact  on  which  the  jurisdictioo  depended  u* 
der  the  provisions  of  the  Constitution  sodcf 
the  Judiciary  Act.    Binf^kam  v.  OsM,  U 
S.  8  Dall.  382  [1 :  64«]  ;  Titrmr  v.  Bwi^ 
Xorth  ArMvica,  4  U.  S.  4  Dall.  8  (1:  tlS . 
Ahercrambie  v.    Dupuis,  5  U.    8.  1  OnA 
343  [2:  1291  :  Hodgstm  v.  BoKtrbank,  %  I ^ 
5  Cranch,  803  [3 :  108]  ;  Bro»n  v.  Ksm,  8 
U.  8.  8  Pet    112,  115  [8:    885,  8»1.   T^ 
same  rule  has  been  maintained  to  the  pir*^ 
day,  and  has  been  held  to  be  unaifeciei  t>f 
the  14th  Amendment  of   the   CooititiiUA 
declaring  that  **all  persons  bora  or  Bsun> 
ized   in  the  United  Sutea,  and  tnbjMi » 
the  jurisdiction  thereof,  are  citiaeoa  oftk 
United  States  and  of  the  State  wbcniii^ 
reside. "    Robertson  v.    Osam,  97  U.  8  *** 
[24:  1057]  ;  Ora4»  v.    Amerien  Ont  M 
Co.   109  U.  8.   278  [27 :  982]  :  n«««  [ 
Elyton  Land  Co.  139  U.  8.    878  [35  H^ . 
Denny  v.  Pironi,  141  U.  8,   121   [S5  ^' 

By  the  Act  of  May  4,  1858,  chap.  rJ* 
it  was  enacted  that,  in  a  State  ooeuittif 
more  than  one  district,  actiooa  mi  1^ 
should  **  be  brought  in  the  district  ia  wiw  i 
the  defendant  resides,"  or  *if  then  te  ^ 
or  more  defendants  reeiding  in  diflensl^ 
tricts  in  the  same  SUte,*  then  im  eitltf  ^ 
trict.  11  Stat,  at  L.  272.  The  whole  j^^ 
and  effect  of  that  Act  was  aot  to  <B)tf^ 
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but  to  restrict  and  distribute  lurlsdiction. 
It  applied  only  to  a  State  containing  two  or 
more  districts ;  and  directed  suits  asamst  citi> 
zens  of  sucti  a  State  to  be  brought  in  that 
district  thereof  in  which  they  or  either  of 
them  resided.  It  did  not  subject  defendants 
to  any  new  liability  to  be  sued  out  of  the 
State  of  which  they  were  citizens,  but  simply 
prescribed  in  which  district  of  that  State 
they  might  be  sued. 

These  provisions  of  the  acts  of  1780  and 
1858  were  substantially  re-enacted  in  section 
789  and  740  of  the  Revised  Statutes. 

The  Act  of  March  8,  1875,  chap.  187,  g  1, 
after  giving  the  circuit  courts  jurisdiction  of 
suits  "*  in  which  there  shall  be  a  controversy 
between  citizens  of  different  states.**  and  en- 
larging their  jurisdiction  in  other  respects, 
substantially  re-enacted  the  corresponding 
provision  of  the  Act  of  1789,  by  providing 
that  no  civil  suit  should  be  brought  **  against 
any  person"  **  in  any  other  district  than  that 
whereof  he  is  an  inhabitant,  or  in  which  he 
shall  be  found"  at  the  time  of  service,  with 
certain  exceptions  not  affecting  the  matter 
now  under  consideration,    18  Stat,  at  L.  470. 

The  Act  of  1887,  both  in  its  original  form 
and  as  corrected  in  1888,  re-enacts  the 
rule  that  no  civil  suit  shall  be  brought 
against  any  person  in  any  other  district 
than  that  whereof  be  is  an  inhabitant, 
but  omits  the  clause  allowing  a  defendant 
to  be'  sued  in  the  district  where  he  is 
found,  and  adds  this  clause :  ^but  where  the 
jurisdiction  is  founded  onljr  on  the  fact 
that  the  action  is  between  citizens  of  dif- 
ferent states,  suit  shall  be  brought  only  in 
the  district  of  the  residence  of  either  the 
plaintiff  or  the  defendant.**  24  Stat,  at  L. 
552 :  25  Stat,  at  L.  434.  As  has  been  adjudged 
by  this  court,  the  last  clause  is  by  way  of 
proviso  to  the  next  preceding  clause,  which 
forbids  any  suit  to  be  brought  in  any  other 
district  than  that  whereof  the  defendant  is 
an  inhabitant;  and  the  effect  is  that  ** where 
the  jurisdiction  is  founded  upon  any  of  the 
causes  mentioned  in  this  section,  except  the 
citizenship  of  the  parties,  it  must  Lie  brought 
in  the  district  of  which  the  defendant  is  an 
inhabitant;  but  where  the  jurisdiction  is 
founded  solely  upon  tiie  fact  that  the  parties 
are  citizens  of  different  states,  the  suit  may 
be  brought  in  the  district  in  which  either 
the  plaintiff  or  the  defendant  resides.  **  Me- 
Cormidc  EdrveiHng  Mach,  Co,  v.  Walthertt 
184  U.  S.  41,  48  [88 :  838,  884] .  And  the  gen^ 
eral  object  of  this  Act,  as  appears  upon  its 
face,  and  as  has  been  often  aeclared  by  this 
court,  is  to  contract,  not  to  enlarge,  the  ju- 
risdiction of  the  circuit  courts  of  the  United 
States.  Smith  v.  iMon,  188  U.  S.  815,  820 
rsk :  885,  6871 ;  Be  Penneylvania  Co.  187  U. 
8.  451,  454  [U :  788,  740] :  FUk  v.  Eenarie, 
142  U.  S.  469,  467  [85:  1079,  1082]. 

As  to  natural  persons,  therefore,  it  cannot 
be  doubted  that  the  effect  of  this  Act,  read 
in  the  light  of  earlier  acts  upon  the  same 
subject,  and  of  the  judicial  construction 
thereof,  is  that  the  phrase  **  district  of  the 
residence  of**  a  person  is  equivalent  to  **  dis- 
trict whereof  he  is  an  inhabitant,**  and  can- 
not be  construed  as  giving  jurisdiction,  by 
reason  of  citizenship,   to  a  circuit  court 
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held  In  a  State  of  which  neither  party  is  a 
citizen,  but  on  the  contrary,  restricts  the 
jurdiction  to  the  district  in  which  one  of  the 
parties  resides  within  the  State  of  which  he 
18  a  citizen ;  and  that  this  Act,  therefore, 
having  taken  away  the  alternative,  i)ermitted 
in  the  earlier  acts,  of  suing  a  person  in  the 
district  ^in  which  he  shaU  be  found,"  re- 
quires any  suit,  the  lurlsdiction  of  which 
is  founded  only  on  its  being  between  citizens 
of  different  states,  to  be  brought  in  the  State 
of  which  one  is  a  citizen,  and  in  the  district 
therein  of  which  he  is  an  inhabitant  and 
resident. 

In  the  case  of  a  corporation,  the  reasons 
are,  to  say  the  least,  quite  as  strong  for  hold- 
ing that  it  can  sue  and  be  sued  only  in  the 
State  and  district  in  which  it  lias  been  incor- 
porated, or  in  the  State  of  which  the  other 
party  is  a  citizen. 

In  Bank  qf  Atunuta  T.  ^rla,  88  U.  S.  18 
Pet.  519,  588  [10:  274,  807],  Chitf  Juitiee 
Taney  said :  ^It  is  very  true  that  a  corpora- 
tion can  have  no  legal  existence  out  of  the 
boundaries  of  the  sovereignty  by  which  it  is 
created.  It  exists  only  m  contemplation  of 
law,  and  by  force  of  the  law ;  and  where 
that  law  ceases  to  oi)erate,  and  is  no  longer 
obligatory,  the  corporation  can  have  no  ex- 
istence. It  must  dwell  in  the  place  of  its 
creation,  and  cannot  migrate  to  another  sov-  ^  - --^, 
ereignty.  But  although  it  must  live  and  L««>Oj 
have  its  being  in  that  State  only,  yet  it  does 
not  by  any  means  follow  that  its  existence 
there  will  not  be  recognized  in  other  places ; 
and  its  residence  in  one  State  creates  no  in- 
superable objection  to  its  power  of  contract- 
ing in  another." 

This  statement  has  been  often  reaffirmed 
by  this  court,  with  some  change  of  phrase, 
but  always  retaining  the  idea  t£at  the  legal 
existence,  the  home,  the  domicil,  the  hab- 
itat, the  residence,  the  citizenship  of  the 
corporation  can  onl  v  be  in  the  State  by  which 
it  was  created,  although  it  may  do  business 
in  oUier  states  whose  laws  permit  it. 

In  Ijifayette  Ins,  Co,  v.  French,  59  U.  8. 
18  How.  404[15:  451],  in  which  an  Indiana 
corporation  was  sued  in  Indiana  upon  a 
judgment  recovered  in  an  action  against  it 
in  a  state  court  of  Ohio  upon  a  contract 
made  in  that  State,  this  court,  speaking  by 
Mr,  Juetiee  Curtis,  and  referring  to  Bank  of 
Augusta  V,  Earle,  9eA^',  **  This  corporation, 
existing  only  by  virtue  of  a  law  of  Indiana, 
cannot  be  deemed  to  pass  personally  beyond 
the  limits  of  that  State  f  and  held  that  it 
was  bound  by  the  judgment  because  it  had 
been  allowed  by  the  State  of  Ohio  to  make 
contracts  in  that  State  only  upon  the  reason- 
able and  lawful  condition  of  its  agents,  re- 
siding and  making  contracts  there,  beini; 
deemed  its  agent  to  receive  service  of  pro- 
cess in  suits  upon  such  contracts ;  and  there- 
fore that  such  a  judgment  recovered  after 
such  a  notice  was  ^ as  valid  as  if  the  corpo- 
ration had  had  its  habitat  within  tlic  State.** 
59  U.  S.  18  How,  407,  408  [15:  452,  458], 

**A  corporation.**  said  Chief  Juetice  Waite, 
"created  by  and  organized  under  the  laws  of 
a  particular  State, and  having  its  principal 
office  there,  is  under  the  Constitution  and 
laws,  for  the  purpose  of  suing  and  bcini; 
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gued,  a  citizen  of  that  State."  *  By  doing 
business  away  from  their  legal  residence, 
they  do  not  change  their  citizenship,  but 
simply  extend  the  field  of  their  operations. 
They  reside  at  home,  but  do  business 
abnMid.'*  BaUimore  dk  0.  B,  Co,  ▼.  KoonU, 
104  U.  8.  6,  11,  12  [26:  648,  644,  6451.  See 
also  PavX  ▼.  Virginid,  75  U.  S.  8  Wall.  168, 
181  [19 :  857,  8601 ;  BaUimare  db  0.  B,  Co.  ▼. 
HwrrU,  79  U.  S.  12  Wall.  65,  81  [20:  854, 
858]  ;  8t,  Clair  ▼.  Cox,  106  U.  S.  850,  854, 
856  [27 :  222,  224,  225]  ;  Canada  Southern  B. 
Co.  V.  GebhoTd,  109  U.  S.  527,  587  [27 :  1020, 
1024]. 

The  same  doctrine  has  been  constantly 
maintained  by  this  court  in  applying  to 
corporations  the  judiciary  acts  conferring  on 
the  circuit  courts  of  the  United  States  juris- 
diction of  suits  between  citizens  of  different 
states. 

.  Those  acts  have  never  named  corporations ; 
and  for  half  a  century  after  the  passage  of 
the  first  act  corporations  were  allowed  to  sue 
and  be  sued  in  the  circuit  courts,  only  when 
all  members  of  the  corporation  were  and 
were  alleged  to  be,  citizens  of  the  State 
which  created  the  corporation.  Bank  of 
United  States  ▼.  Beveaux,  9  U.  S.  5*  Cranch, 
61  [8 :  88] ;  Hope  Ins.  Co.  ▼.  Boardman,  9  U. 
S.  5  Cranch,  57  [3 :  861  ;  Sullivan  v.  Fulton  S. 
B.  Co.  19  U.  8.  6  Wheat.  450  [5 :  302]  : 
Breithaupt  ▼.  Bank  of  Georgia,  26  U.  S.  1 
Pet.  238  [7 :  127]  ;  Commereial  dk  U.  Bank  of 
Vieksburg  ▼.  Slocomb,  39  U.  S.  14  Pet.  60 
[10:  854]. 

But  in  Louisville,  C.  d  C,  B.  Co.  v.  Letson, 
in  1844,  it  was  adjudged  upon  great  consider- 
ation, that  it  is  sufficient  to  sustain  the  ju- 
risdiction that  the  corporation  is  created  by 
a  different  State  from  that  of  which  the 
opposite  party  is  a  citizen ;  and  Mr.  Justice 
Wayne  stated  that  the  court  rested  its  judg- 
ment upon  the  ground  ^'that  a  corporation 
created  by  and  doing  business  in  a  partic- 
ular State,  is  to  be  deemed  to  all  intents 
and  purposes  as  a  person,  although  an  ar- 
tificial person,  an  inhabitant  of  the  same 
State,  for  the  purposes  of  its  incorporation, 
capable  of  being  treated  as  a  citizen  of  that 
State,  as  much  as  a  natural  person, "  and  **  is 
substantially,  within  the  meaning  of  the 
law,  a  citizen  of  the  State  which  created  it, 
and  where  its  business  is  done,  for  all  the 
purposes  of  suing  and  being  sued."  43  U.  S. 
2  How.  497,  558  [11 :  353.  377] .  And  it  has 
ever  since  been  treated  as  settled  that,  for 
these  purposes,  the  members  of  a  corporate 
body  must  be  conclusively  presumed  to  be 
citizens  of  the  State  in  which  the  corporation 
is  domiciled.  Marshall  ▼.  Baltimore  <t  0.  B, 
Co.  57  U.  S.  16  How.  314,  328  i:i4 :  953,  959JI  ; 
Covington  Dratebridge  Co.  v.  Shepherd,  61  U. 
S.  20  How.  227,  283  [15 :  896,  898] ;  Ohio  dk 
M.  B.  ▼.  Wheeler,  66  U.  S.  1  Black.  286, 
296  [17 :  130.  138]  :  MuU»r  v.  Lows,  94  U. 
S.  444  [24:  207]  ;  Nati<mal  SS.  Co.  v.  Tug- 
man,  106  U.  S.  118,  121  [27 :  87,  88]  ;  Mem- 
phis  dk  a  B.  Co.  ▼.  Alabama,  107  U.  S.  581, 
585  [27:  518,  520]. 

In  Oermania  F.  Ins.  Co.  ▼.  Frcinois,  it  was 
held  that  the  Act  of  March  2,  1867,  chap. 
196,  (14  Stat,  at  L.  558 ;  Rev.  Stat.  §  689, 
cl.    3,)  authorizing  the    removal   into    the 
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courts  of  the  United  States  of  soiti  'betweea 
a  citizen  of  the  State  in  wlii<di  the  salt  a 
brought  and  a  citizen  of  another  Stete,"  di4 
not  warrant  the  removal  of  an  actioB  faroogto 
in  a  court  of  the  State  of  Miasinpi.  ii 
which  the  plaintiff,  a  citizeD  of  UltnoU. 
alleged  that  the  defendant  was  a  corpomioa 
created  by  the  laws  of  New  York,  Uxaxtd 
and  doing  business  in  Miastsslppi  under  iti 
laws;  and  Mr.  Justice  DtLvis,  IndtUminz 
judgment,  said:  **Thi8,  in  l^al  effect,  ii 
an  averment  that  the  defendant  was  a  dtisa 
of  New  York,  because  a  corpormtioo  cia  bive 
no  legal  existence  outside  of  the  sovcRigBtv 
by  which  it  was  created.  Its  place  of  n» 
idence  is  there,  and  can  be  nowhere  else. 
Unlike  a  natural  person,  it  cannot  ^u|t 
its  domicil  at  will,  and,  althoagb  it  out  fat 
permitted  to  transact  business  where  its  dar- 
ter does  not  operate,  it  cannot  on  thai  ac- 
count acquire  a  residence  there."  78  C.  S. 
11  Wall.  210.  216  [20:  77,  78], 

In  Ex  parU  SehoUenberger,  96  U.  &  M. 
377  [24:  853.  854],  Chuf  JaMeaMWaitenid. 
**A  corpnoration  cannot  change  its  reudean 
or  its  citizenship.     It  can  have  its  legal  knt 
only  at  the  place  where  it  is  located  by  or 
undler  the  authority  of  its  charter;  bat  ii 
may  by  its  agents  transact  businesi  asr- 
whcre,  unless  prohibited  by  its  cbaiter.  cr 
excluded  by  local  laws."    The  Jnrisdictics 
of  the  circuit  court  in  that  case,  as  well  m 
in  New  England  Mut.  L.  Ins.  Co.  v.  l^i^ 
worth.  111    U.    S.    188.  146    [28:   8791.  »!. 
was  maintained  upon  the  ground  that  the  dc> 
fendant  corporation,  though  inooiporalBd  is 
another  State,  yet,  by  reason  of  doiar  to- 
iness  in  the  State  in   which  the  nui  v« 
brought,   and   having   appointed  aa  ami 
there  as  required  by  its  laws,  upon  wn 
process  against  the  company  might  be  so^ 
was  found  in  that  State,  within  the  ■ftsiif 
of  the  Act  of  March  8,  1875.  chaj).  ir,  { 1 
then  in  force,  and  hereinbefoce  cited. 

The  statute  now  in  question,  as  already  ob- 
served, has  repealed  the  permiKion  lo  w 
a  defendant  in  a  district  in  whidi  he  it 
found,  and  has  peremptorily  eoaded  tktf 
**  where  the  jurisaiction  is  founded  oalj  oa 
the  fact  that  the  action  is  between  dtismof 
different  states,  suit  shall  be  brooght  oaijii 
the  district  of  the  residence  of  either  At 
plaintiff  or  the  defendant."     In  a  tmm  ^ 
tween  natural  persons,  as  has  bees  sees,  tkii 
clause  does  not  allow  the  soil  to  bt  brooftA 
in  a  State  of  which  neither  is  a  dtism.  U 
Congress,  in  framing  this  clause,  did  aoCksvt 
corporations  in  mind,  there  is  no  wmm  far 
givincr  the  clause  a  looser  and  biosdtf  cm- 
struction  as  to  artificial  persons  who  w* 
not  contemplated,  than  as  to  natural  perwa 
who  were.    If,  as  it  is  more  reasonable  id  ft^ 
pose.  Congress  did  have  corporations  is  waai. 
It  must  be  presumed  also  to  have  had  ki  bi^ 
the  law,  as  long  and  uniformly  dccltxed  ^ 
this  court,  that,  within  the  meaaiBf  of  ike 
previous  acts  of  Congress  rtring  Jorwiet*''* 
of  suits  between  citizens  of  difler'^'^w  • 


corporation  could  not  be  considered  t  ob 
zen  or  a  resident  of  a  State  in  whick  it  ^ 

not  been  incorporated.  

The  Quincy  Mining  ConpaBy.  a  con**- 
tion  of  Michigan,  having  appeared  ipccw.f 
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tr  the  purpose  of  taking  the  objection  that 

could  not  be  sued  in  the  Southern  Dis- 

let  of  New  York  by  a  citizen  of  another 

tate,  there  can  be  no  question  of  waiver, 

ich  as  has  been  recognized  where  a  defend- 

it  has  appeared  generally  in  a  suit  between 

itizens  of  different  states,  brought  in  the 

TODg  district     Grade  ▼.  Palmer,  21  U.  8. 

Wheat.  699  [6 :  719]  ;  8t.  Louis  dk  S.  F.  B. 

b.  V.    MeBrOe,  141   U.   8.    127,  181    [S5: 

59,  661],  and  cases  citod. 

This  case  does  not  present  the  question 

hat  may  be  the  rule  in  suits  againsi;  an 

lieo  or  a  foreign  corporation,  which  may 

e   governed    bv    different    considerations. 

lot  does  it  affect  cases  in  admiralty,  for 

3ose  have  been  adjudged  not  to  be  within  the 

»pe  of  the  statute.    Be  LauisviUe   Under- 

mten,  184  U.  8.  488  r38:  991]. 

All  that  is  now  decided  is  that  under  the 

xisting  Ar.t  of  Congress  a  corporation,  in- 

orporated    in   one  State  only,   cannot    be 

ompelled  to  answer,  in'a  Circuit  Court  of 

be  United  States  held  in  another  State  in 

rhich  it  has  a  usual  place  of  business  to  a 

ivil  suit  at  law  or  in  equity  brought  by  a 

itizen  of  a  different  State. 

Writ  qf  mandamue  denied. 

Mr.  Juitiee  HarUui  dissented. 


SOLOMON  BROWN,  IHff.  in  Err., 

V, 

THEODORE  B.  SMART  bt  al. 

(See  &aBeiK>rter*8ed.  454-450.) 

S(a(e  ineolvent  lato^—itfecU  upon  dtizem  of 
other  itatee—pofoer  of  etatee  io  regulate  the 
eonteyanee  of  property — insolvent  law  forbid- 
ding preferences— act  of  ineolvencu — state 
judgment,  when  does  not  deprive  one  of  proper- 
ty u)ithout  due  process  of  law — rights  of  third 
persons— impairing  obligation  of  contract- 
decision  of  state  court,  not  a  law. 

i  A  State  ma/ pass  insolvent  laws  binding  per- 
9om  and  inN>pert7  within  its  Jurisdiotion,  so  looflr 
aa  there  is  no  national  bankrupt  act,  provided 
•uoh  laws  do  not  impair  the  obligation  of  ezistiog 
oootraolB. 

^  A  State  cannot  by  its  insolvent  laws  discbarge 
one  of  its  own  cttiaens  from  his  contract  with 
citiaeos  of  other  states,  though  made  after  the 
panage  of  the  law,  unlees  they  voluntarily  be- 
come parties  to  the  proceedings  in  insolvency. 

t  Bidi  State,  so  long  as  it  does  not  impair  the  ob- 
lisatlon  of  any  contract,  has  the  power  by  gen- 
end  laws  to  regulate  the  conveyance  and  disposi- 
UoD  of  all  property,  personal  or  real,  within  its 
limits  and  jurisdiction. 

L  A  provision  of  the  insolvent  law  of  a  State,  that 
all  conveyances*  by  way  of  preference,  of  any 
property  within  its  border,  made  by  a  citizen  of 
the  8tate,being  insolvent,  and  within  four  months 
tefore  the  oommencement  of  proceedings  in  in- 
■olreooy,  shall  be  void.  Is  a  usual  and  valid  ezer- 
eise  of  the  power  of  the  State  over  property  with- 

VcvM.—Astohanhrvptand  insolvent  lavmof  State, 
^oatttttidofuaity  of;  laws  of  United  States  suspend 
■(ate  bankrupt  laws;  dtscharge  in  foreign  country  no 
oer,  aoe  note  to  Storgcs  v.  Crowninshieid,  4:  6S9. 
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in  its  Jurisdiction,  as  to  all  such  oonveyanoea 
made  after  the  passage  of  the  law,  whether  to 
its  own  citizens  or  to  citizens  of  other  states. 

S.  A  provision  of  the  insolvent  law  of  the  State 
that  a  conveyance  by  way  of  preference  by  a 
merchant  or  trader  being  insolvent,  is  an  act  of 
insolvency  suUicient  to  support  an  adjudication 
of  insolvency  and  the  appointment  of  an  assignee 
or  trustee  to  distribute  his  property  among  his 
creditors,  is  valid. 

e.  A  judgment  of  a  state  court  rendered  in  pur^ 
suance  of  a  State  insolvent  law  adjudging  one  to 
be  an  insolvent  who  has  assigned  his  property  for 
the  benetit  of  creditors,  and  appointing  a  trustee 
to  take  possession  of  his  property,  does  not  de- 
prive him  of  his  property  without  due  process  of 
law. 

7.  A  plaintiff  in  error  cannot  invoke  the  judgment 
of  this  court  upon  the  rights  of  persons  under 
whom  he  does  not  claim. 

8.  An  insolvent  law  of  a  State  which  declares  that 
a  conveyance  containing  preferences  made  by  an 
insolvent  shall  be  void,  does  not  unoonstitution- 
aUy  impair  the  obligation  of  a  contract  in  an  as- 
signment made  by  him  containing  preferences 
where  such  law  was  in  existence  when  the  con- 
tract was  made. 

9.  A  decision  of  a  state  court  is  not  a  law,  within 
the  meaning  of  the  provision  of  the  U.  S.  Consti- 
tution which  declares  that  no  State  shaU  pass  anr 
law  impairing  the  obligation  of  contracts. 

[No.  168.  J 
Submitted  Jan.   18,  189fS.    Decided  May  26, 

189t. 

IN  ERROR  to  the  Court  of  Appobls  of  the 
State  of  Maryland,  to  review  a  judgment  of 
that  court  which  affirmed  a  judgment  of  the 
Court  of  Common  Pleas  of  Baltimore  city  ad- 
judging Solomon  Brown  to  be  an  insolvent  and 
declaring  void  a  conveyance  by  him  and  ap- 
pointing a  trustee  to  take  possession  of  his 
property.  Affirmed. 
See  same  case  below,  69  M<^  320. 

Statement  by  Mr.  Justice  Grayt 
This  was  a  petition  to  the  court  of  common 
pleas  of  Baltimore  city,  for  an  adjudication 
of  insolvency,  and  the  setting  aside  of  an 
unlawful  preference,  under  the  Insolvent  Act 
of  the  State  of  Maryland,  which  enacts  that 
any  conveyance  containing  preference  (with 
exceptions  not  material  to  this  case)  by  a 
merchant  or  trader,  being  insolvent,  shall 
be  unlawful  and  void,  and  shall  be  deemed 
an  act  of  insolvency,  provided  a  petition  in 
insolvency  shall  be  filed  by  any  creditor 
within  four  months  afterwards;  and  that, 
upon  such  petition  alleging  the  facts,  and 
upon  notice  to  the  debtor,  and  proof  of  the 
allegations,  an  adjudication  shall  be  made 
by  the  court  that  the  debtor  is  insolvent,  and 
thereupon  his  right  and  power  to  dispose  of 
any  part  of  his  property  shall  cease,  and,  as 
soon  as  a  trustee  to  manage  and  distribute 
his  estate  shall  have  been  appointed  by  the 
court  and  shall  have  given  bond,  the  whole 
property  of  the  insolvent  shall  be  devested 
out  of  him  and  be  vested  in  the  trustee. 
Maryland  Code  of  Public  General  Laws  of 
1860,  art.  48,  as  amended  by  Stat.  188C. 
chap.  172,  §§  18,  28,  24,  and  1886,  chap.  298 ; 
Code  of  1888,  art.  47,  §§  14,  22,  28. 

This  petition  was  filed  December  8.  1887, 
by  Theodore  B.  Smart  and  others,  partneis, 
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and  creditors  in  the  sum  of  $600  of  Solomon 
Brown,  a  merchant  of  Baltimore ;  and  prayed 
the  court  to  adjudicate  him  an  insolvent 
debtor,  to  appoint  a  trustee,  and  to  decree 
fraudulent  and  void  a  conveyance  madebv 
him,  being  insolvent,  on  November  80,  1887, 
of  all  his  property,  including  his  stock  of 
foods  in  his  store  In  Baltimore,  and  all  his 
aebts,  accounts  and  choses  in  action,  to  Isaac 
Eichberg  of  Alexandria,  in  the  State  of  Vir- 
ginia, preferring  certain  of  his  creditors, 
citizens  of  other  states,  whose  debts  were  for 
money  lent  at  various  times  from  December 
29,  1886,  to  September  30,  1887,  under  con- 
tracts made  and  to  be  performed  in  those 
states,  and  who  were  preferred  in  consider- 
ation of  their  agreement,  expressed  in  the 
conveyance,  to  accept  the  provisions  thereof 
in  full  satisfaction  of  their  debts, and  to  ac- 

3 nit  and  discbarge  him  of  any  part  of  those 
ebts  remaining  unsatisfied  out  of  the  pro- 
ceeds of  the  property  conveyed.  The  peti- 
tion prayed  for  a  subpoena  to  Brown,  to 
Eichberg,  and  to  each  oi  the  preferred  credi- 
tors. 

Brown  alone  was  served  with  a  subpoena, 
and  appeared,  and  admitted  the  facts  alleged 
in  the  petition  and  above  stated ;  but  denied 
that  the  conveyance  created  an  unlawful  pref- 
erence, because  all  the  creditors  preferred 
therein  resided  out  of  the  State  of  Maryland 
and  were  creditors  on  contracts  made  and  to 
be  performed  out  of  the  State,  and  had  agreed 
to  accept  the  provisions  of  the  convevance 
in  full  satisfaction  of  their  debts;  and  also 
denie<l  that  the  court  had  any  jurisdiction 
to  decide  upon  the  validity  and  effect  of  the 
conveyance,  and  especially  because  the  court 
had  acquired  no  jurisdiction  of  the  trustee 
or  of  the  creditors  named  therein. 

Thtt  jourt  overruled  both  defenses,  and 
entei«j^  an  order  adjudicating  Brown  to  be 
an  insofe^ent,  declaring  void  the  conveyance 
by  him  to  Eichberg,  and  appointing  a  trus- 
tee to  take  possession  of  all  his  property. 

Brown  appealed  to  the  Court  of  Appeals 
of  Maryland,  which  affirmed  the  order.  69 
Maryland,  SSJO.  Brown  then  sued  out  this 
writ  of  error. 

Mr,  Charles  Marshall*  for  plaintiff  in 
error: 

The  right  of  a  debtor  to  give  a  preference  to 
one  or  more  creditors  is  indisputable  in  Mary- 
land, unless  the  debtor  apply  voluntarily  for 
the  benefit  of  the  Insolvent  Law,  or  is  adjudged 
by  proceedings  under  section  22. 

Castleburg  ▼.  Wheeler,  10  Cent.  Rep.  556,  68 
Md.  275. 

The  Insolvent  Law  of  Maryland,  as  ex- 
pounded by  the  judgment  of  Its  Court  of  Ap- 
peals, is  in' conflict  with  the  first  section  of  the 
14th  Amendment  of  the  Constitution  of  the 
United  States. 

Spencer  v.  Merchant,  125  U.  S.  352  (81:  766); 
Gibbons  v,  Ogden ,  22  U.  S.  9  Wheat.  1  (6:  23). 

The  constitutional  validitv  of  law  is  to  be 
tested,  not  by  what  has  been  done  under  it,  but 
by  wbat  may  by  its  authority,  be  done. 

Stuart  V.  Palmer,  74  N.  Y.  183. 

This  record  shows  an  executed  contract 
between  Brown  and  his  foreign  creditors, 
which  was  completed  and  executed  at  the  date 
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of  the  deed  of  tmst,  and  which  would  kste 
remained  perfectlr  legal  and  Talid  nider  tke 
laws  of  Maiyland  to  this  day«  but  for  iht 
adjudication  in  insolfen^  agamst  Brova, 
nearly  foor  months  after  thie  date  of  Ae  deed. 

CoitUberg  v.  Wheder,  10  CcbL  Bep.  951,  « 
Md.  275.  276. 

Parties  may  agree  upon  mode  of  ps^iig  t 
debt,  other  than  in  money,  mad  when  ndk 
substituted  payment  is  made  and  aeeepted.  il 
is  as  complete  a  performance  and  divhaife  of 
a  contract  as  payment  in  mooer  would  be. 

Larrabee  v.  TalbaU,  5  Gill,  iil;  &ft«wyr. 
Mack,  8  Hill,  884. 

Strangers  to  the  proceedings  in  bankn^tcr. 
not  served  with  process,  and  who  have  sot  tot 
untarily  appeared,  and  become  partiei  to  net 
litigation,  cannot  be  compelled  to  ooae  iato 
court  under  a  petition  to  show  came. 

Smith  V,  Mason,  81  U.  S,  14  WaU.  419, 4SS, 
438(20:  748,  752);  MarshaU  ▼.  Kmax,  81 U.  & 
16  Wall.  551  (21:  481). 

The  iDsolvent  Laws  of  one  State  camoc  l« 
extended  to  persons  and  cootracts  not  wicUi 
the  jurisdiction  of  the  State,  for  ibe  rerj  nmus 
that  all  persons  are  entitled  to  notice. 

Baldwin  ▼.  Haie,  68  U.  8.  1  Wall  » 
(17:  534). 

The  Insolvent  Law  of  Bfarylaod  cootaiMao 
provision  for  notice  to  those  who  mtj  te 
affected  by  the  adjudication,  even  if  ooarei- 
idtnts  could  be  required  to  become  paitSet  to  it 

Windsor  v.  McVeigh,  93  U.  a  278,  $» 
(23:  916);  Sabariego  v.  Maverick.  124  U.  S.  Stt. 
293  (81:  442). 

Tbe  Court  of  Appeals  of  Marybad  kn 
upheld  the  principle  contended  for  in  thh  cm 
to  its  utmost  limit. 

UlmanY. Baltimore^  IIL.  R  A. 2M.  71  Ml 
587. 

The  Insolvent  Law,  as  exporwled  bj  ikt 
Court  of  Appeals,  is  an  attempt  oc  tbe  pirt  of 
tbe  State  to  exercise  powers  that  bctaf  » 
Compress  only. 

The  case  is  like  that  described  bj  tbli  ooct 
in  Parkersburg  db  O.  R  Tran^.  Ok  f.  f^ 
kersburg,  107  U.  8.  701  (27:  588  u 

The  court  decided  against  tbe  daim  of  (te 
trustee,  and  held  the  assignment  to  bt  vslii 

Ifetc  Orleans  WcUsrworks  Gp.  v.  ' 
Sugar  Rrf.  Co,  125  U.  a  18  (81:  a07)i 

Messrs,  H.  B,  W»ltor  and  Chai 
Boston*  for  defendants  in  mor: 

This  being  a  writ  of  error  to  tbe  bkM 
court  of  a  State,  a  Federal  qoettk»  bvI  ban 
been  decided  by  that  court  against  tbe  pUu 
in  error;  else  tbis  court  baa  no  juriKiictias  m 
review  the  judirment 

JSevo  Orleans  Waterwark$Y, 
Rrf.  Co.  126  U.  S.  29  (81:  611). 


A  law  made  before  a  oontract  Is  onds.  (MbA 
be  said  to  be  a  law  that  impairs  its  owi^o* 
within  tbe  meaning  of  art  1«  $  11,  of  tftt 
Constitution. 

Edwards  v.  Kearuff,  96  U.  a  W(ll:  ^^ 
Kennedy  v.  State  Bank  ^  GsormM,  40  d.  ^ » 
How.  618(12:  1219);  Denn^  v.  BsMSU^yPl 
8.494(82:498);  OoUr.  (^wtwiMfcf  ,lgC-»^ 
114  (83:  541). 

The  first  section  of  tbe  14th 
tbe  Constitution  of  tlie  United  Staioi 
at  the  legislative  power  of  tbe  Stale,  saii* 
at  tbe  decisions  of  the  ooartSb 


mh 
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Ntm  Orieam  WaUnoorki  Co.  t.  Lauiiiana 
^JOT  Btf.  Oo.  125  U.  6.  80  (81:  612). 

The  laws  which  subsist  at  the  time  and  place 
li  making  the  contract  enter  into  and  fprm  a 
pan  of  it,  as  if  they  were  expressly  referred  to 
uid  incorporated  in  its  terms. 

Ogden  t.  Saunders,  26  U.  8. 12  Wheat.  868 
^  654);  Von  Hoffman  t.  Quinof,  71  U.  8.  4 
WaU.  535  (18:  403);  Bdtoards  ▼.  Keareeff,  96  U. 
9. 505,  601  (24:  793,  796):  MeOrackm  ▼.  Hay- 
isafJ,  43  IT.  6.  2  How.  612(11:  899);  Baiiimore 
dtO.R.  €h.  T.  Olenn,  28  Md.  287,  821;  Orapo 
?.  Kdly.  88  U.  8.  16  Wall.  680  (21:  488). 

A.  State  has  jurisdiction  over  all  property, 
whether  movable  or  immovable,  within  her 
territory,  whether  belonging  to  residents  or 
nonresidents,  and  has  a  nght  to  regulate  the 
transfer  thereof,  and  how  and  in  what  manner 
it  shall  be  subject  to  the  claims  of  creditors  in 
itB  own  way  and  by  its  own  laws,  provided  the 
obligations  of  contracts  are  not  thereby  im- 
paired. 

Denny  v.  Bennett,  128  XT.  8.  498  (82:  494); 
Geilinger  r.  PhUippi,  188  U.  8.  257  (88:  617); 
Qreen  v.  Van  Buskirk,  74  U.  8.  7  Wall.  150 
(19:  113);  Orapo  y.  Kelly,  88  U.  8. 16  Wall.  630 
(31:  488);  Kennedy  v.  State  Bankof  Georgia,  49 
U.  S.  8  How.  613  (12:  1219);  Sloane  v.  OhiT^ 
iquy,  22  Fed.  Rep.  213;  Whart.  Conf.  L. 
.^  311,  887,  886;  Story,  Conf.  L.  §§  890, 
410;  Coufard  v.  DiUinger,  56  Md.  60. 61;  Smith 
V.  Union  Bank  of  Georgetown,  30  U.  8.  5  Pet 
518(8:  212);  Enowerv,  Hainee,  81  Fed.  Rep. 
514;  WitUre  v.  Sowla,  82  Fed.  Rep.  758. 

M^'  Justice  Chnky  delivered  the  opinion 
of  the  ccuK : 

The  princioles  which  underlie  this  case 
are  clearly  established  by  the  decisions  of 
this  court.     8o  lonff  as  there  is  no  national 
bankrupt  act,  each  State  has  full  authority  to 
pass  insolvent  laws  binding   persons  and 
property  within  its  Jurisdiction,  provided 
u  does  not  impair  the  obligation  of  existing 
contracts ;  but  a  State  cannot  by  such  a  law 
disciiarge  one  of  its  own  citizens  from  his 
contracU  with  citizens  of  other  states,  though 
made  after  the  passage  of  the  law,  unless 
ihey  voluntarily  become  parties  to  the  pro- 
cceJings  in  insolvency.    Sturges  t.  Orovmin' 
shield,  17  U.   8.    4   Wheat.    122 _r4:  5291; 
Oodm  V.  Saunders,  25  U.  8.  12  Wiieat.  218 
[Oj  6061 ;  Baldwin  ▼.  Hale,  68  U.  8.  1  Wall. 
223  [17:  6311 ;  GUman  ▼.   Lochmod,  71  U. 
S.  4  Wall.  409  [18:  432].    Yet  each  State, 
80  long  as  it  does  not  impair  the  obligation 
of  any  contract,  has  the  power  by  general 
laws  to  regulate  the  conveyance  and  disposi- 
tion of  all  property,  personal  or  real,  within 
its  limito  and  jurisdiction.    Smithy,  Union 
f^nk  of  GeargeUnon,  80  U.  8.  5  Pet.   518, 
?2«  [8:  212,  215]  ;  Orapo  ▼.  Kelly,  88  U.  8. 
1»  Wall.  610.  630  [21 :  430,  438]  ;  Denny  v. 
^nett,  128  U.  8.  489,  498  [82 :  491.  494]  ; 
Joimrth  V.  Harris,  129  U.  8.  865  [82 :  712] ; 
^^  V.    PhUippi,    188  U.   8.   246,   257 
W'  614,  617] ;  Pullman  Palace   Oar  Oo.  v. 
^nwiwwta,  141  U.  8.  18,  22  [35 :  618.  616]. 
Jn  Dennjf  v.  Bennett,  above  cited,  the  law 
"jPon  this  subject  was  well  summed  up  by 
fr-  Justice  Miller,  speaking  for  the  court, 
«  follows :    «*  The  objection  to  the  extraterri- 
wnai  operation  of  a  state  insolvent  law  is 
l«6  U.  S. 


that  it  cannot,  like  the  bankrupt  law  passed 
bv  (Congress  under  its  constitutional  grant 
of  power,  release  all  debtors  from  the  obliga- 
tion of  the  debt.  The  author itv  to  deal  with 
the  property  of  the  debtor  within  the  State, 
so  far  as  it  does  not  impair  the  obligation 
of  contracts,  is  conceded. " 

A  provision  of  the  insolvent  law  of  a 
State,  that  all  conveyances,  b^  way  of  pref- 
erence, of  any  property  within  its  borders,  [*581 
made  by  a  citizen  of  the  State,  being  insolv- 
ent, and  within  four  months  before  the  com- 
mencement of  proceedings  in  insolvency, 
shall  be  void,  is  a  usual  and  a  valid  exercise 
of  the  power  of  the  State  over  property 
within  its  jurisdiction,  as  to  all  such  con- 
veyances made  after  the  passage  of  the  law, 
wiiether  to  its  own  citizens  or  to  citizens  of 
other  states. 

But  even  if  it  should  be  held  that  such 
a  law  could  not  invalidate  such  a  conveyance 
so  far  as  citizens  of  other  states  are  con- 
cerned, it  is  clearly  valid  so  far  as  it  makes 
the  conveyance  an  act  of  insolvency,  suffici- 
ent to  support  an  adjudication  of  insolvency, 
and  the  appointment  of  a  trustee  or  assignee 
to  take  and  distribute  among  creditors  any 
property  which  may  lawfully  come  to  his 
possession.  The  State  might  enact  that  con- 
veyances preferring  particular  creditors,  if 
made  in  good  faith,  should  be  valid  so  far 
as  concerned  them,  and  yet  provide  that,  so 
far  as  the  debtor  was  concerned,  the  prefer- 
ence showed  such  a  disregard  of  the  ric'hts 
of  other  creditors  as  would  justify  adjudg- 
ing the  debtor  to  be  insolvent,  and  appointing 
a  trustee  or  assignee  to  take  possession  of 
and  distribute  any  property  not  included  in 
the  conveyance.  '^ 

In  the  case  before  us  the  onlj*  *)laintiff  in 
error  is  the  insolvent  himself,  /ne  position 
taken  b^  him  in  the  court  below,  but  not 
argued  in  this  court,  that  the  obligation  of  a 
contract  with  him  has  been  unconstitution- 
ally impaired,  is  clearly  untenable,  because 
the  statute  of  the  state  was  in  existence  when 
the  contract  was  made,  and  the  subsequent 
decision  of  the  Court  of  Appeals  was  not  a 
law.  within  the  meaning  of  the  provision  of 
the  Constitution  which  declares  that  no  State 
shall  pass  any  law  impairing  the  obligation 
of  contracts.  New  Orleans  Waterworks  Co,  v. 
Louisiana  Sugar  Btf,  Oo,  125  U.  8.  18  [31 : 
6071. 

The  only  provision  of  the  Constitution 
of  the  United  States,  now  relied  on  by 
the  plaintiff  in  error,  is  the  first  section  of 
the  14th  Amendment,  which  forbids  any 
State  to  deprive  any  person  of  property 
without  due  process  oi  law.  But  the  plain- 
tiff in  error  has  been  deprived  of  no  right 
bv  the  judgment  below.  There  is  no  doubt 
of  the  validitv  of  that  judgment,  so  far  p^--^, 
as  it  adjudged  him  to  be  an  insolvent  and  l*"^j 
appointed  an  assignee  to  take  possession  of 
Ms  property ;  and  in  any  view  he  has  no  title 
or  right  in  the  property  which  was  the  sub- 
ject of  the  conveyance  in  trust.  If  that  con- 
veyance was  valid,  the  property  belongs  to 
the  trustee  for  the.  benefit  of  the  creditors 
named  therein.  If  it  was  invalid,  the  prop- 
erty vested   in  the  assignee  in  insolvency 

Whether  the  judgment  below  was  ineffect- 
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ual  as  against  the  trustee  or  the  creditors 
named  in  the  conveyance,  either  for  want  of 
notice,  or  because  the  conveyance  to  them 
could  not  bs  set  aside,  or  whether,  on  the 
other  hand,  that  judgment  was  valid  against 
them,  because  rendered  in  a  proceeding  in 
rem  of  which  they  were  bound  to  take  notice, 
is  a  question  which  could  be  presented  by 
them  only,  and  they  are  not  parties  to  this 
writ  of  error.  The  plaintiff  in  error  cannot 
invoke  the  judgment  of  this  court  UDon 
the  rights  of  persons  under  whom  he  does 
not  claim.  Lang  v.  Converse^  91  U.  8.  105 
[23 :  233]  :  Luddtng  v.  Ohaffe,  148  U.  8.  801, 
805  [86:  818]. 
Judffnunt  affirmed. 


THB  FRANK  UN  TELEGRAPH  COM- 
PANY  BT  AL.,  Appts,, 

V. 

JOHN  HARRISON  bt  au 
(See  S.  C.  Reporter*8  ed.  460-478.) 

Contract  for  v»e  of  telegraph  Hru—equUabU 
right— remedy  at  law, 

1.  Where  a  telegraph  oompaoy  for  a  valuable  oon- 
slderatioa  irives  to  an  individual  the  privUefre  of 
puttiDflT  up  a  wire  on  the  poles  of  the  company 
between  Philadelphia  and  New  York  to  belong 
to  and  be  used  by  him;  by  a  contraotwhich  pro- 
vides that  the  wire  should  after  ten  years  belong 
to  the  telegraph  company,  but  subject  to  be  used 
by  the  lodlvidual  in  the  same  way  as  before  by 
paying  a  fixed  amount  annually,  with  the  right 
however  in  the  company  to  use  it  when  not  in 
use  by  him;  such  agreement  does  not  after  the 

^  expiration  of  the  ten  yean  constitute  a  lease  from 
year  to  year  which  the  company  may  determine 
at  the  end  of  any  year  upon  notice,  although  the 
word  lease  is  used  m  the  contract. 

1.  A  court  of  equity  will  not  refuse  to  aid  in  the 
enforcement  uf  a  contract  which  was  fair  when 
it  was  made  by  reason  of  any  increase  in  value 
since  the  contract  was  made  of  the  privilege 
which  is  the  subject  of  the  contract. 

a.  Where  a  party  has  no  adequate  remedy  at  law 
for  the  protection  of  his  rights,  a  court  of  equity 
will  not  refuse  to  restrain  defendant  from  inter- 
fering with  such  rights. 

[No.  819] 

Argved  ApHl  19,  I89t,    Decided  May  16,  lS9f. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastoru  Dis- 
tricl  of  Pennsylvania,  enjoining  the  Franklin 
Telegraph  Company  from  interfering  with  the 
use  by  plaintiffs  of  a  wire  on  its  line,  snd  de- 
creeing that  the  company  shall  maintain  such 
telegraph  wire  in  good  working  order.  Af- 
firmed, 


The  facts  are  stated  In  the  opiDiao. 
Meeare.  John  F.  DUlon.  Rusk  Tft^cvt 

and  Rudolph  M,  Schick,  for  appeUaata: 

The  contract  is  an  agreement  for  a  Ismi  of 
the  wire. 

De  Haro  ▼.  United  8tai»,  72  U.  a  5  WsO. 
599  (18:681);  y^ood  ▼.  LeadhitUr.  13  Hen  h 
W.  848;  Hey  ▼.  McQrath.  81  *  Pa.  tlO:  DfMt- 
tie  T.  Eddy.  7  Barb.  74;  Mumfifrd  t.  Wtitme^, 
16  Wend.  880;  Porter  t.  MerriU,  184  Mail 
584;  Leader  ▼.  Moody,  L.  R.  20  £q.  145;  i>  at 
V.  Peer,  98  Pa.  284;  Mormr,  Cheney,  28  Fed. 
Rep.  880;  United  Utatee  ▼.  Qratioi,  89  U.  a 
14  Pet  581  (10:575). 

Meeers,  R.  C.  Dale,  S.  S.  MtXBm^;^ 
worth  and  R,  C,  McMurtie  tor  appeOecL 


Mr.  Justice  HarUui  delivered  the 
of  the  court : 

This  suit  was  brought  to  obtain  a 
restraining  the  appellantB,  the 
below,  from  terminating  or  in  anywise  is- 
terfering  with  the  use  by  the  appellees^  tkt 
plaintiffs  below,  of  a  telegraph  wire  opoa  tke 
poles  of  the  defendants  between  PhUaaelp^ia 
and  New  York,  and  requiring  the  defendiBti 
to  maintain  such  wire  in  gooS  working  order 
for  the  use  of  plaintifb  and  their  lioeBseei. 

The  plaintiffs  base  their  claim  to  this  r- 
lief  upon  a  written  contract  made  in  W« 
with  the  Franklin  Telegraph  Compaay.  a 
Massachusetts  corporation,  acting  to  iivlf 


Note. -in  trha'  tawa  equity  wttt  relieve  from  mte- 
zahe  ur  iunjrance  of  material  faeU  see  note  to  Mo- 
Ferran  v.  Taylor,  2:488. 

A8  to  Khether  equity  wtU  relieve  agatnet  a  mittake 
of  Jaw,  see  notes  to  Hunt  v.  Rousmanler,  7-Xli 
F^me  V.  Same.  6:680. 

Aatovhenawarde  wiU  heeet  aside  ty  a  eoutt  of 
equity,  and  when  not,  see  note  to  Burciisll  v.  Marsh, 
16.-W. 
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A$  to  eaneeOalUm  of  a  deed  or  a 
t|/«  for  fraud,  eonoealment^  or 
uote  to  Neblett  v.  MoFarland,  ykOl, 

A$  to  deed  avoided  <fi  equity,  by 
dninlcenneat,  cliireix,  undue  <M*is«m 
riage,  from  tcord  to  guardiean^from 
eetftui  que  trust  to 
Hardtnir  v.  Handy,  %Mk 


and  other  companies.     As  the 

upon  the  construction  of  that  ooBtnrt,~it  ii 

given  in  full,  as  follows : 

**  Memorandum  of  a^rreement  made  this  SIM 
day  of  Mav,  1867,  by  the  Franklin  Telegnpfc 
Company  lor  their  own  aoooant»  and  on  be- 
half of  Uie  Insulated  Lines  Telegraph  Gob-  . 
Sany,  of  the  first  part,  and  Thomas  Hatnsaa.  '^ 
[.  Leib  Harrison,  John  Harrison,  George  L 
Harrison,  Jr.,  and  Thomas  S.  Harrte,  tad- 
ing  as  Harrison  Brothers  A  Oa ,  manafHtv • 
ing  chemists  of  Philadelphia,  of  the  oIkB 
paxt: 

Witnesseth,  That  the  party  of  tkt  inc 
part,  for  and  in  consideration  of  the  relia 
quisJiment  by  the  parties  of  the  secood  p«t 
to  the  party  of  the  first  part  of  a  valoaMe 
contract  made  by  the  party  of  the  second  p«t 
with  the  Insulated  Lines  Telegraph  Om- 
pany,  hereby,  grants  to  the  party  of  the  mc- 
ond  part  the  ri^ht  to  put  up,  niaintaia.  lad 
use  a  telegraphic  wire  between  the  citxs  tf 
New  York  and  Philadelphia,  upon  tepo)« 
of  the  Franklin  Telegraph  Compaay,  or  of 
the  Insulated  Lines  Telegraph  Oompaiiy, or  of 
those  persons  or  corporations  whose  pnptftr 
has  lately  been  purchased  by  or  consalioM 
into  the  stock  of  the  party  of  the  flifK  pf* 
And  tlie  partj  of  the  second  part  are  pri^ 
Icged  at  their  option  to  allow  four  cckr 
parties  to  use  the  same  with  them,  they  «d 


iac«i 


un. 


Fbaxklot  Tblbobafh  Co.  ▼.  Uabbison. 


459-475 


Uie  lioenaees  aforesaid  to  hare  priorltj  in  the 
Qflo  of  the  aaid  wire,  for  transmission  of 
messages  free  of  all  expense.  The  party  of 
the  first  part  to  have  the  use  of  the  same 
-when  not  so  employed.  And  in  consideration 
of  allowing  the  use  of  said  wire  to  the  party 
of  the  first  part  when  they  the  said  parties 
of  the  second  part  and  the  licensees  aforesaid 
are  not  using  the  same,  the  party  of  the  first 
part  agrees,  said  wire  having  mrst  been  put 
up  to  The  acceptance  of  J.  <&.  Bmithe,  the 
auperintendent  of  the  said  Franklin  Tele- 

fraph  Company,  and  accepted  by  him,  to 
eep  and  maintain  at  their  own  expense  the 
said  wire  in  good  working  order  to  and  be- 
tween the  offices  of  the  parties  of  the  first 
part  in  New  York  and  Philadelphia,  and  be- 
tween said  offices  and  the  places  of  business  of 
the  parties  of  the  seoondT part  and  such  four 
other  persons  or  firms  in  the  said  cities  of  New 
York  and  Philadelphia,  all  expenses  of  bat- 
teries, etc,  connected  with  the  working  of 
said  wire  to  be  paid  by  the  parties  of  the  first 
part.  At  the  expiration  of  ten  years  the  ^arty 
of  the  second  part  agree  that  their  private 
wire  shall  belong  to  the  parties  of  the  first 
part ;  after  which  time  the  parties  of  the  first 
part  agree  to  lease  the  same  to  the  party  of  the 
second  part,  for  the  use  of  themselves  and 
!;462]  such  other  four  persons  or  firms  as  the  party 
of  the  second  part  shall  suffer  and  permit  or 
license  to  use  the  same,  for  the  sum  of  six 
hundred  dollars  per  annum,  pa3rable  quar- 
terly, and  upon  the  same  terms  in  all  other 
respects  as  if  the  wire  had  not  been  given  up 
to  the  parties  of  the  first  part. 

*'The  party  of  the  second  part,  however, 
a|;rearthat  no  assignment  by  them  of  their 
right  'jnder  this  contract  uiall  give  their 
assignees  the  right  to  demand  a  lease  of  the 
said  wire  after  the  expiration  of  the  ten  years, 
which  right  is  to  be  a  personal  privilege  of 
the  party  of  the  second  part  or  of  that  firm 
for  the  time  being. 

*'It  is  further  agreed- that  the  right  of  giv- 
ing the  use  of  the  wire  to  four  other  parties 
shall  be  exercised  by  the  party  of  the  sec- 
ond part  or  their  assignees  only  by  giving 
the  same  to  any  person  or  firm  not  being  a 
telegraph  company,  a  banker,  or  stock  or  ex- 
change broker  or  railroad  company. 

"^Jid  in  case  the  party  of  the  second  part 
sLwil  procure  a  charter  to  carry  on  the  busi- 
ness they  are  now  engaged  [in]  or  a  similar 
business,  the  privileges  and  rights  of  the 
party  of  the  second  part  shall  enure  to  said 
corporation  in  like  manner  as  if  such  corpo- 
ration had  been  named  as  the  party  of  the 
second  part  herein. 

**Io  case  of  any  disagreement  on  that  or 
any  other  point  embra^  in  this  contract, 
the  decision  of  the  same  shall  be  left  to  two 
disinterested  persons  mutually  chosen  by  the 
parties  hereto,  with  a  right  to  call  in  a  third 
as  umpire,  whose  decision  shall  be  final. 

''In  case  those  objections  are  held  valid  by 
the  arbitrators  and  not  acquiesced  in  by  the 
parties  of  the  second  part,  the  party  oi  the 
first  part  reserves  the  right  to  purchsse  the 
said  wire  at  a  fair  valuation,  to  be  deter- 
mined by  referees  in  the  same  manner  as  any 
other  matter  in  this  agreement;  with  the 

145  U.S. 


above  exception,  the  party  of  the  second  part 
has  the  right  of  transfer. 

^No  change  in  the  firm  or  firm  name  of 
the  party  of  Uie  second  part  or  those  inter- 
ested through  them  by  death  or  retirement  or  r^  », 
by  addition  of  members  to  said  firm  or  fium  1^03] 
other  cause  shall  vitiate  the  right  or  title  of 
the  party  of  the  second  part  under  this  con- 
tract or  destroy  its  continuance  in  full  force 
it  such  new  firm  and  the  members  thereof  as 
if  they  were  named  herein. 

"  The  parties  of  the  second  part  and  those 
interested  through  them  are  not  to  do  other 
than  their  own  legitimate  mercantile  and 
personal  business.  Should  they  be  willing 
to  transmit  any  other  messages  they  are  to 
charge  the  company's  regular  tolls  and  hand 
the  same  over  weekly  to  the  proper  officers 
of  said  companies  without  discount  or  dim- 
inution. 

''In  case  of  a  violation  of  this  contract  in 
this  respect  by  the  party  of  the  second  part 
or  their  licensees,  they  shall  respectively 
pay  the  parties  of  the  first  part  four  times 
the  current  rates  of  similar  messages  and  the 
expenses  of  recovering  the  same  as  liquidated 
damages,  and  if  this  should  continue  and  be 
found  by  arbitration  to  have  been  intention- 
ally persisted  in,  it  shall  terminute  this  con- 
trict  against  the  offending  party,  whether 
Harrison  Bros.  &  Co.,  or  either  of  their 
licensees. 

"It  is  agreed  by  the  Fracklin  and  Insulated 
Lines  Teleeraph  Companies;  that  no  debts  at 
present  made  or  hereafter  contracted  shall  in 
any  way  effect  or  injure  the  rights  of  the 
parties  of  the  second  part  under  this  agree- 
ment, or  impair  their  title  to  the  wire  put 
up  by  them  on  the  poles  of  said  companies. 

"In  case  the  said  wire  shall  at  any  time  be 
out  of  order  or  incapable  from  any  cause  of 
being  us^,  the  parties  of  the  first  part  will 
transmit  the  messages  of  the  party  of  the 
second  part  and  their  licensees  from  any  of 
their  offices  to  and  from  New  York  and 
Philadelphia  in  regular  turn,  with  all  other 
messages  received  for  transmission  free  of 
all  charge  and  expense." 

The  plaintiff  are  the  successors  in  business 
of  Harrison  Brothers  &  Co.,  panics  to  the 
above  contract,  and  entitled  to  all  the  rights 
conferred,  and  subject  to  all  the  liabilities 
iooposed,  by  its  provisions. 

The  Franklin  Telegraph  Company,  June 
14th,  1876,  leased  all  its  property  and  fran- 
chises to  the  Atlantic  &  Pacific  Telegraph 
Company,  a  corporation  of  New  York,  for  the  [464] 
term  of  ninety -nine  years  from  May  1st,  1876 ; 
and  on  the  19th  day  of  January,  1^1,  the  lat- 
ter corporation  sold  and  transferred  all  its 
property  and  franchises  (except  the  franchise 
to  continue  its  corporate  existence)  to  tho 
Western  Union  Telegraph  Company. 

The  plaintiffs,  at  their  own  expense,  put 
up  the  required  wire  on  the  poles  of  the 
Franlilin  Telegraph  Company  between  New 
York  and  Philadelphia.  After  May  21st, 
1877~ten  years  from  the  date  of  the  above 
contract  having  expired — they  enjoyed  its 
use,  and  paid  to  the  Atlantic  &  Pacific 
Telegraph  Company  the  stipulated  sum  of 
$600  per  annum. 
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On  the  20th  of  August,  1880  the  plaintiffs 
received  from  the  Atlantic  &  Pacific  Tele- 

f^raph  Ck)nipan7  a  communication,  in  which 
t  was  said : 

"In  the  contract  entered  into  between  your 
house  and  the  Franlclin  Telegraph  Ck>mpan7 
in  May,  1867,  it  was  contemplated  that  the 
telegraph  company  should  have  the  use  of 
the  wire  leased  during  a  considerable  portion 
of  the  time,  in  consideration  of  which  the 
telegraph  company  were  to  maintain  the  line 
in  working  order  and  furnish  battery  power 
therefor.  Your  own  business  and  that  of 
your  licensees  has  deprived  us  moie  and  more 
of  the  use  of  Uiis  wire,  until  we  find  ourselves 
furnishing  the  exclusive  use  of  the  wire, 
between  ^ew  York  and  Philadelphia,  main- 
taining and  supplying  battery  for  it,  for  the 
sum  of  $600  per  annum.  As  this  cannot  be 
afforded  and  was  not  contemplated  by  the 
contract,  and  as  the  contract  fixes  no  limit 
of  continuance,  we  respectfully  give  notice 
that  we  shall  consider  it  terminated  from 
and  after  21st  of  November  next,  beine  the 
end  of  the  next  quarter.  Should  you  desire 
to  continue  the  connection  we  shall  be  glad  to 
accommodate  you  upon  as  favorable  terms  as 
can  be  afforded,  and  would  like  to  have  your 
decision  at  an  early  day,  that  we  may  make 
suitable  provision  for  you,  if  desired,  upon 
our  new  and  substantial  line  now  in  process 
of  construction." 

To  this  the  plaintiffs  replied:  "We  are 
sorry  that  you  still  insist  on  your  view  of 
our  righu^  under  the  contract.  We  had  hoped 
that  uie  views  that  we  lately  presented  to 
you  wouJd,  when  you  came  to  think  the 
[465]  matter  over,  convince  vou.  We  see  no  way, 
however,  of  settling  the  case  except  by  hav- 
ing the  meaning  of  the  contract  decided. 
We  suggest,  therefore,  that  an  amicable  suit 
be  instituted  for  this  purpose,  and  that  your 
notice  be  extended  so  as  to  cover  the  time 
necessary  to  make  a  decision.  If,  in  the 
meanwhile,  you  have  any  substitute  to  pro- 
pose for  the  existing  arrangement  we  shall 
be  glad  to  consider  it.  We  desire  that  the 
pleasant  relations  that  have  existed  between 
us  may  not  be  disturbed, and  think  that  our 
suggestion  will  meet  with  your  approval." 

Slothing  further  was  done  tointeifere  with 
the  rights  claimed  by  the  plaintiffs  until  May 
20th,  1882,  when  they  received  the  following 
notice :  **  You  will  please  take  notice  that 
the  Franklin  Telegraph  Ck)mpany  desires  to 
terminate  the  agreement  heretofore,  and  on 
the  twenty-first  day  of  May,  1867,  executed 
between  themselves  and  you,  and  that  the 
same  will  be  so  terminated  on  the  twenty- 
first  day  of  November,  1882." 

In  anticipation  of  this  threatened  termina- 
tion of  the  contract,  and  to  prevent  the  con- 
sequences that  would  result  from  such  ac- 
tion, the  present  suit  was  I  )Daght  by  the 
plaintiffs. 

The  defendants,  in  their  answer,  allege 
that  Uie  telegraphic  wire,  erected  under  the 
said  agreement,  consisted  of  the  wire,  the 
insulation  thereof,  and  a  cable  under  the 
Korth  river,  in  order  to  complete  the  line 
of  communication  into  the  citv  of  New  York ; 
that  such  cable  became  worn  by  long  use  and 
was  no  longer  terviceablei  so  that  the  de- 
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fendants  were  compelled  to  abandoa  Hi  mt 
and  it  has  since  been  imken  up  and  Rawtni 
that  the  insulation  of  the  wire,  craeted 
by  the  plaintiffs,  also,  became,  bj  kaz 
use,  unserviceable,  and  a  new  one  vm  aU 
stituted  by  the  defendants ;  that,  fiBally.  U» 
wire  itself,  by  long  use  became  imperftct 
unreliable,  unfit  for  use,  and  vm  tskea 
down ;  and  that,  before  the  oommeBoaaentol 
this  suit,  every  part  of  the  telegraphic  lias 
erected  by  the  plaintiffs,  under  the  abovt 
agreement,  had  been  taken  down  and  RBowed 
for  the  reasons  just  stated,  aDd  no  part  if  it 
was  now  in  use. 

It  was  also  alleged  in  the  answer  ttii  tbc 
cost  to  the  plaintiffs  of  erectinc  nid  viiv 
could  not  properly  have  exceeded  H0W. 
that  the  expense  to  defendants  of  kntt; 
and  maintaining  the  same  in  good  wonts^ 
order,  and  the  expenses  of  batteries,  cct . 
connected  with  the  working  of  the  wiit. 
which  defendants  paid,  amounted  toflOO  pr 
annum  between  May  2l8t,  1867,  and  HajilCs 
1877,  and  that  the  telegraphic  facUitici  fur 
nished  to  the  plaintiffs  and  the  r  lioraftn 
during  the  same  period  were  of  the  nl>« 
to  the  plaintiffs  of  $600  per  annum. 

By  the  final  decree  of  the  Circuit  Cmr^ 
held  by  Mr.  Justice  Bradlev  and  Jmdgt  Bqi^c 
it  was  ordered,  adjudged  and  dccned  ikai 
^  under  and  by  virtue  of  the  cuntncc  <# 
agreement  made  and  bearing  date  the  31tt  dir 
of  May,  1867,  by  and  between  the  Fnak:  a 
Telegraph  Company,  for  ihrir  own  aoroui 
and  on  behalf  of  the  1nsulnte<l  Lines  Te^ 
graph   Company,    of    the    tin/    fMit,    uJ 
Thomas  Harrison,  M.   L«ib   Uamsoa,  ^vha 
Harrison,  George  L.  Uarrison,  Juaiac;  mM 
Thomas  8.    Harrison,  trading  as  Hani^« 
Brothers  &  Company,  manufactariaf  circ 
ists  of  Philadelphia,   of  the  other  iMit,  Uf 
complainants  in  this  suit  as  succcsmis  •/ 
said   Harrison    Brothers  A   Companr.   n 
entitled,    so  long    as    the    defenomcu  Tfer 
Franklin  Telegraph  Company,  their  racfr* 
sors  or  assigns,  shall  keep  up  and  lD^inUJ 
the  line  of  telegraph  between  thecitirt  cf 
New  York  and  Philadephia  mentioatd  » 
the  said  agreement  or  any  telegraph  lise  V 
tween  the  said  cities,  to  an  irrevocable  >- 
cense,  subject  to  the  payment  of  six  bondiM 
dollars  per  annum,  payable  qoarmlj.  t>> 
have  the  use  of  one  wire  in  and  npna  m^ 
line  In  the  manner  provided  for  inmd  a^ 
ment,  for  the  benefit  and  use  of  their  «.J 
firm  of   Harrison    Brothers  &  OnapaiT. » 
lone  as  the  complainauu  or  either  oi  tkn 
shall  continue  to  be  members  or  a  wemh  r  M 
said  firm  and  the  said  firm  shall  oun^-a-f 
to  carry  on  the  business  they  wtit  eacaf« 
in  at  the  time  of  said  agreement  cr  umi  tf 
business,  by   whatever  name  the  ohi  *^ 
may  be  called,  or  whether  acting  ••  a  in 
of  individuals  or  under  a  charter  U  i»'- 
poration.     The  court  therefore  d*<k  «"*^ 
adjudge,  and  decree  that  the  defeaOaitt  i-« 
said    Franklin   Telegraph   CompasT.  **«  ^ 
successors  and  assigns  so  long  ai  ^iey  **^ 
continue  to  maintain  said  line  of  trk^nr^'' 
any  telegraph  line  between  thecitiao*  M*    ^ 
York  and  Philadelphia,  do  mainuis  is  r^ 
working  onler  a  telegraph  wire  iWm*^  '"^ 
the  use  of  the  said  firm  or  corp^>mu«  *>  '^* 


1801. 


Frasejjs  TsLBaBAPB  Ca  t.  Habbuoh. 


46^^71 


1MB] 


tm  the  oomplafDants  or  either  of  them  shall 
be  membere  or  a  member  thereof,  according 
to  the  terms  of  said  contract^  and  that  they 
be  enjoined  from  interfering  with  the  use  of 
said  wire  bj  the  said  Arm  or  corporation  In 
manner  aforesaid.* 

The  principal  question  Is  as  to  the  nature 
of  the  interest  the  appellees  had  under  the 
agreement  of  May  dlst,  1867,  after  the  expira- 
tion of  ten  years  from  its  date,  when  the 
ownership  of  the  wire  passed  from  Harrison 
Bros.  &  Co.  to  the  telegraph  company.  It 
was  stipulated  that  the  company  after  the 
wire  became  its  property  should  "  lease  the 
same"  to  Harrison  Bros.  &  Co.  ^'for  the  use 
of  themselves  and  such  other  four  persons  or 
firms"  as  that  firm  ^  shall  suffer  and  i)ermit  or 
license  to  use  the  same,  for  the  sum  of  six 
hundred  dollars  per  annum,  payable  quar- 
terly, and  upon  Uie  same  terms  in  all  other 
respects  as  if  the  wire  had  not  been  given  up 
to"  the  telegraph  company.  The  appellants 
insist  that  the  agreement  was  onlv  for  a  lease 
of  the  wire,  to  beein  when  it  became  the 
property  of  the  telegraph  company  and  to 
continue  for  one  vear ;  that  as  the  api)ellees 
occupied  it  for  that  year  and  the  next  year 
they  became  tenants  from  year  to  year ;  that  it 
was  in  the  power  of  the  appellants  to  deter- 
mine such  tenancy  at  the  end  of  any  year 
upon  notice ;  and  that,  having  eiven  proper 
notice,  the  interest  of  the  appellees  ceased. 

It  appears  from  tlie  uncontradicted  aver- 
ments of  the  bill,  as  well  as  from  the  evi- 
dence, that  the  Franklin  Telegraph  Company 
originallv  owned  two  wires  from  Philadel- 
phia to  New  York,  and  was  doine  a  psying 
business ;  and  that  the  Insulated  Lines  Tele- 
graph Company  owned  four  wires  from  Bos- 
ton to  New  York,  and  four  wires  running 
South  from  New  York  to  Washington  through 
Philadelphia,  "but  had  a  large  bonded  and 
floating  diebt,  and  was  losing  money.  The 
latter  company  made  overtures  to  the  former 
for  a  consolidation,  pending  which  inquiries 
were  on  foot  in  respect  to  the  nature  of  the 
contract  between  Harrison  Bros.  &  Co.  and 
the  Insulated  Lines  Telegraph  Company. 
The  Franklin  Telegraph  Company  was  un- 
willing to  enter  into  the  proposed  consoli- 
dation, so  long  as  that  contract  existed. 
Thereupon  negotiations  were  commenced 
with  Harrison  Bros.  <&.  Co.,  which  resulted 
in  the  agreement  of  May  21st,  1867.  The 
bill  avers  and  the  answer  admits  that  said 
agreement  **  was  made  by  said  Franklin  Tele- 

graph  Company  with  said  Harrison  Bros.  & 
b.  for  the  purpose  of  having  rescinded  the 
said  contract  between  the  said  Insulated 
Lines  Telegraph  Company  and  said  Harrison 
Bros.  &  Co. ,  and  in  order  to  secure  the  erec- 
tion of  a  wire  upon  the  poles  of  said  company 
between  New  York  and  Philadelphia  by 
and  at  the  expense  of  said  last  mentioned 
firm.*  What  was  the  intrinsic  value  to  that 
firm  of  the  contract  thus  relinquished,  or 
how  necessary  it  was,  at  that  time,  to  the 
interests  of  the  Franklin  Telegraph  Com- 
pany and  of  the  proposed  consolidated 
company  that  that  contract  should  be  sur- 
rendered and  canceled,  the  record  does  not 
disclose.  But  the  agreement  recites,  and, 
therefore,  the  parties  agree,  that  the  con- 
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tract  so  relinauished  by  Harrison  Bros.  A 
Co.  w  as  a  **  valuable"  one.  And  the  evidence 
shows  that  It  was  delivered  up  to  the  In- 
sulated Lines  Telegraph  Company.  At  the 
examination  of  a  witness,  who  had  been 
the  general  agent  of  the  Franklin  Tele- 
graph Company  and  was  directly  connected 
with  the  negotiations  leadins  up  to  that 
agreement,  the  plaintiffs  called  for  the  pro- 
duction of  the  contract  which  Harrison 
Bros.  &  Co.  had  relinquished.  The  at- 
tomev  for  the  telegraph  companies  answered 
that  he  had  not  received  previous  notice  ta 
produce  it,  and  could  not  do  so  then  because 
it  was  not  in  his  possession.  This  notice 
may  have  been  insufficient  under  the  strict 
rules  of  evidence,  but  it  was  within  th» 
power  of  defendants  to  have  produced  tho* 
contract  at  some  subsequent  date,  so  as  to 
enable  the  court  and  the  jury,  if  it  was  nec- 
essary to  do  so,  to  ascertain,  with  reasonable 
certainty,  the  real  value  of  the  privileges 
surrendered  by  Harrison  Bros.  &  Co.  in  con- 
sideration of  the  rights  given  them  by  the 
contract  of  1867.  The  contract  would,  per- 
haps, have  thrown  light  upon  the  mean  in? 
of  the  clause  by  which  that  firm  acquired 
the  right  to  **  lease"  the  wire  put  up  by  them 
after  it  became  the  property  of  the  telegraph 
company.  With  that  contract  before  us  we  [469] 
could,  perhaps,  better  understand  the  sug- 
gestion, made  in  different  forms,  that  Har- 
rison Bros.  &  Co.  got  by  the  decree  below 
f^rivileffes  far  greater  In  value  than  any  re- 
inquished  by  them,  and  that  the  contract 
of  1867,  as  interpreted  by  theiv  is  a  hard, 
unreasonable  one  that  ought  not  to  be  en- 
forced by  a  court  of  equity. 

Looking  at  the  written  contract— which 
the  bill  alleges,  and  defend/ iits  insist,  was 
made  to  carry  out  the  fre^/ious  agreement 
and  understanding  of  the  parties— it  is  quite 
clear  that,  although  the  word  "lease"  is 
used,  the  parties  did  not  intend  that  the 
plaintiffs  should  be  subjected,  after  the  ex- 
piration of  ten  years,  to  the  strict  conditions 
applicable  to  a  technical  lease  of  real  estate. 
The  contract  limits  the  period  during  which 
appellees  should  be  the  owners  of  the  wire, 
but  does  not  limit  the  time  during  which 
the^  could,  of  right,  use  it  in  their  business. 
If  It  was  intended  that  Harrison  Bros.  & 
Co. — ^having  relinquished  their  valuable  con- 
tract with  the  Inisulated  Lines  Telegraph 
Company,  and  put  up  the  wire  at  their  own 
expense--shoula  become,  after  ten  years, 
only  tenants  from  year  to  year  of  the  tele- 
graph company,  that  intention,  it  seems  to 
Uie  court,  would  have  been  distinctly 
avowed. 

The  a^eement  is  clear  and  specific  as  to 
the  consideration  which  passed  from  the  re- 
spective parties.  In  consideration  of  the  re- 
linquishment by  Harrison  Bros.  &  Co.  of 
their  contract  with  the  Insulated  Lines  Tele- 
graph Company,  that  firm  was  given  the 
privilege  of  putting  up,  ht  its  own  expense, 
a  wire  on  the  poles  of  the  telegraph  com- 
pany, between  Philadelphia  and  New  York,  [646] 
to  be  used  as  well  by  them  in  their  legiti- 
mate mercantile  and  personal  business,  as  by 
their  licensees,  not  exceeding  four  in  num- 
ber—such licensees  not  being  telegraph  or 
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railroad  compftnles,  bankers,  or  stock  or  ex- 
clmngu  brokers.  And  in  consideration  of  the 
company  being  allowed  to  use  the  wire, 
when  not  in  use  by  Harrison  Bros.  &  Co.  or 
their  licensees,  the  company  agreed  to  keep 
and  maintain  it  in  good  working  order  at  its 
expense.  The  contract  next  provided  that, 
upon  the  expiration  of  ten  years,  the  wire 
[470]  should  become  the  property  of  the  telegraph 
company.  Then  follows  the  agreement  of 
the  telegraph  company  to  lease  it  for  $600 
per  annum,  payable  qiiarterly,  to  be  used  by 
Harrison  Bros.  &  Co.  and  their  licensees, 
''upon  the  same  terms  in  all  other  respects 
as  if  the  wire  had  not  been  given  up"  to  the 
telegraph  company.  Now,  this  means  that, 
whereas,  before  the  expiration  of  ten  years, 
the  wire  should  belong  to  Harrison  Bros.  & 
Co.  and  be  used  by  tliemand  their  licensees, 
free  of  charge  or  expense  for  legitimate  mes- 
sages, it  should,  after  ten  years,  belong  to 
the  telegraph  company,  but  subject  to  be 
used  in  the  same  way  as  before  by  paying 
$000  annually ;  the  right,  however,  remain- 
ing with  the  telagraph  company  to  use  it 
when  not  in  use  by  Harrison  Bros.  &  Co. 
and  their  licensees.  The  requirement  that 
its  use  by  Harrison  Bros.  <&  Co.  after  ten 
years  should  be  "  upon  the  same  terms  in  ail 
otiier  respects  as  if  the  wire  Jiad  not  been  given 
t^p,  "can  only  be  met  by  according  to  appellees 
.  and  their  licensees  the  same  absolute  right 
of  use  they  enioyed  before   the    wire   was 

fiven  up  to  the  company,  subject  to  the  con- 
ition  that,  instead  of  having  their  mess;iges 
transmitted  without  charge,  they  must  pay 
$600  per  annum.  This,  we  think,  is  the 
reasonable  interpretation  of  the  contract. 
And  tliat  view  is  supported  to  some  extent  by 
the  fact  that  the  parties  deemed  it  necessary  to 
provide  that  no  assignment  by  Harrison  Bros. 
1^  Co.  of  their  right  under  the  contract 
should  give  their  assignees  the  right  to  de- 
mand a  lease  of  the  wire  after  the  expiration 
of  the  ten  years.  That  clause  was  wholly 
unnecessary  if  it  was  intended  to  give  Harri- 
son Bros,  (fe  Co.  merely  the  rights  of  a  tenant 
from  year  to  year ;  for,  if  only  that  relation 
was  established  by  the  contract,  the  tele- 
graph company  could  have  determined  it  at 
any  time,  upon  due  notice.     After  the  6x- 

Eiration  of  ten  years,  Harrison  Bros.  &  Co. 
ad  only  a  priority  in  the  use  of  the  wire  in 
consideration  of  a  fixed  annual  sum  to  be 
paid  quarterly.  They  retained  neither  con- 
trol nor  possession  nor  interest  in  the  prop- 
erty. They  simply  purchased  the  use,  with- 
out limitation  as  to  time,  after  the  ten  years, 
for  themselves  and  licensees,  of  a  wire 
[471]  erected  on  the  poles  of  the  telegraph  com- 
pany, between  Philadelphia  and  X^ew  York. 
We  do  not  find  in  all  this  the  essential  char- 
acteristics of  a  lease. 

Why  shall  not  the  telegraph  company  per- 
form the  terms  of  its  contract?  Its  original 
execution  was  unattended  by  fraud,  surprise, 
misrepresentation,  imposition,  concealment 
of  material  facts,  or  mistake.  The  parties 
thoroughly  understood  the  situation  and 
knew  what  they  were  doin^.  The  possi- 
bility that,  by  reason  of  an  increase  m  the 
population  and  business  of  New  York  and 
Philadelphia,  the  use  of  a  telegraphic  wire 
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between  those  cities  conid,   in  tline,  be  mH 
for  more  than  $600  per  annum  was,  of  eonnc, 
present  to  the  minds  of  those  who  were  iv 
terested  in  the  telenaph  oompanj,  aad  ta 
whom  were  entrusted  the  negotiations  for  tfcc 
relinquishment  of  the  contzact  HaniflOB  Brm 
<&  Co.   had  with  the  Insulated  LinoiTe^ 
graph    Company.    Nevertheless,    the    it\t- 
graph  company  deliberately   cbose  to  riik 
that  possibility  in  order  toget  'the  Hanijoa 
contract  out  of  its  way.    Tnat  oootract  W- 
ing  been  relinquished,  and  a  Isrse  lom.  ex- 
ceeding $10,000,  having  been  advmnoed  br 
Harrison  Bros.  &  Co.  to  erect  the  wire,  t^ 
telegraph  company  ought  not  to  be  heanl  to 
urge,  as  a  ground  for  not  perfonning  m 
agreement,  that  the  annual  lioeoae  fee  stip- 
ulated to  be  paid  by  appellees  is  mock  )m 
than  could  be  now  obtained  from  oCfaeix    If 
competing  telegraph  lines  had  faces  mah- 
lishcd  between  New  York  and  Philsdepkii. 
and  by  reason  thereof  such  use  ss  appelko 
and  their  licensees  make  of  the  wire  inqoo- 
tion  could  now  be  had  for  much  leas  tbu 
$600  per  annum,  that  circumstance  wml4 
hardly  constitute  sufficient  CTound  for  thes 
to  refuse  payment  of  the  full  amount  KiiKi- 
lated  to  be   paid  for  its  use  sjumally.    A 
different  rule  should  not  be  applic<l  wbrrv 
the  price  has  increased,  because  of  the  ab^ 
sence  of  competition  among  telegraph  mn- 
panies,  or  from  other  causes  not  attnbitub'.t 
to  the  plaintiffs.  ^ 

It  is  said  that  the  contract  turns  oot  to  bt 
a  liard  one  for  the  telegraph  company,  sad 
that  a  court  of  equity  siiould  not  aid  is  ttt 
enforcement  It  is  true  that  in  maoy  ad- 
judged cases,  and  by  numerous  -^jxt-wnien. 
the  general  rule  is  laid  down  uiat  cqnitr  ii 
the  exercise  of  a  sound  Judicial  discratki 
will  refuse  a  decree  for  specific  perfc 
where  it  would  be  a  great  hardship  upoo 
of  the  parties  to  grant  relief  of  tost 
ter.  But  this  general  rule  is  subject,  hi  ta 
application,  to  some  limitatioos  tbik  mm 
out  of  the  facts  of  particular  cases. 

In  CathcaH  ▼.  Bofdnmm,  80  U.  &  I  FH 
264,  271  [8:  120,  122],— which  wm  asohli 
enforce  the  specific  performance  of  aoaa&iet 
for  the  sale  and  purchase  of  land,  is  wkkk 
one  of  the  defenses  was  the  exoesslvs  pm 
for  which  the  land  was  sold — Chi^Ji^i^ 
Marshall,  while  conceding  that  cxcev  cf 
price  was  an  inmdient  whlc^  MaiUilwt 
with  others,  will  OMitribute  to  pteitJi  ^ 
interference  of  a  court  of  equi^,  said :  *TW 
value  of  real  property  had  fallen.  ItitaOT 
fluctuation  was  matter  of  specalstiaa  At 
any  rate,  this  excess  of  price  over  film  ^ 
the  contract  be  free  from  impositko,  is  ■* 
in  itself  sufficient  to  prevent  a  deost  fnr « 
specific  performance. 

In  Rutland  Marble  Cd.  ▼.  A'frfif.  77  U.  9 
10  Wall.  339,  856  [1»:  055,  MO],  wkmtk 
decree  required  the  specific  performiace  of  t 
contract  to  quarry  marble,  ud  was  o6jcc«^ 
to  upon  the  ground  that,  though  sapf**"^ 
to  be  fair  and  equal  when  made,  the  oooinKt 
became,  by  lapse  of  time,  and  the  oper*t>* 
of  unforeseen  causes,  and  changed  dircoa- 
stances,  unfair,  unreasonable  and  mca- 
scionable,  the  court,  speaking  by  J^.  ^"^ 
Strong,  said :    **  It  may  be  doubled,  hamt^^ 
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whether  the  hftrdBhip  of  the  contract  U  any 
greater  than  must  baTe  been  contemplated 
when  it  was  made.  It  is  not  unconscioDable 
because  Ripley  obtains  a  larger  profit  from 
it  than  was  at  first  expected,  or  because  the 
other  party  obtains  less.  Those  were  con- 
tingencies, Uie  possibiliU  of  which  might 
have  been  foreseen.  It  could  not  have  escaped 
the  thought  of  the  contracting  parties  that 
the  expense  of  quarrying  might  possibly  in- 
crease, and  that  the  expense  of  sawing  and 
preparing  for  market  might  either  increase 
or  diminish  in  the  progress  of  time.  Of 
thia  they  took  their  chances.  Besides,  it  Is 
by  no  means  clear  that  a  court  of  equity 
will  refuse  to  decree  the  specific  performance 
of  a  contract,  fair  when  it  was  made,  but 
which  has  become  a  hard  one  by  the  force 
of  subsequent  circumstances  or  changing 
erents."  These  principles,  the  court  said, 
must  be  applicable  to  contracts  *'that  do  not 
look  to  completed  performance  within  a  de- 
fined or  reasonable  time,  but  contemplate  a 
continuous  preformance,  extending  tnrough 
mn  indefinite  number  of  years,  or  perpetu- 
ally.*   Fry.  Spec.  Pcrf.  116,  and  cnap.  6. 

In  Sugden  on  Vendors  it  is  said  that  "  a 
court  of  equity  does  not  affect  to  weigh  the 
actual  Talue.  nor  to  insist  upon  an  equivalent 
in  contracts,  where  each  party  has  equal  com- 
petence. When  undue  advantage  is  Udten, 
It  will  not  enforce  the  contract ;  but  it  camot 
listen  to  one  party  saying  that  another  man 
would  give  him  more  money  or  better  terms 
than  he  agreed  to  take.  It  may  be  an  im- 
provident contract ;  but  improvidence  or  in- 
ade<}uacy  do  not  determine  a  court  of 
equitv  against  decreeing  specific  perform- 
ance.* Chap.  5,  §  8,  par.  25;  StMivan  v. 
jMob,  1  Molloy,  472,  477.  8o.  in  Lee  ▼. 
JTtiifty,  104  Mass.  420,  428:  ^'The  question 
of  the  want  of  equality  and  fairness,  and  of 
the  hardship  of  the  contract,  should,  as  a 
jpeneiml  rule,  be  judged  of  in  relation  to  the 
fi me  of  the  oontnct,  and  not  by  subsequent 
arenta.  We  do  not  intend  to  say  that  tht 
court  will  never  pay  any  attention  to  hard- 
ships produced  by  a  change  of  circumstances, 
but  certainly  the  general  rule  ia,  that  a  mere 
decline  in  value  since  the  date  of  the  con- 
tract is  not  to  be  regarded  by  the  court  in 
cases  of  this  nature."  See  also,  ReveU  t. 
Au^.  SBall  A  B.  280,  287;  FkUne  v.  MeUer, 
6  Vca.  Jr.  849,  862;  Mortimer  t.  Capper.  2 
Bro.  Ch.  166. 

In  view  of  these  principles,  which  we 
think  are  founded  in  wisdom,  we  are  of 
opinioD  that  the  fact  that  the  appellants 
could,  at  the  commencement  of  this  suit,  or 
aince,  sell  at  an  increased  price  the  privilege 
for  which  the  appellees  paid,  by  relinquish- 
ing a  valuable  contract  and  advancing  a  large 
nun  of  money,  and  which  privilege  they  now 
enjoy  for  the  stipulated  price  of  $600  per 
annum,  is  not  sufficient  to  Justify  the  court 
ia  withholding  the  relief  asked. 

It  was  said  In  argument,  as  a  reason  why 
the  relief  sought  should  not  be  granted,  that 
the  appellees  and  their  licensees  had  now 
the  exclosive  use  of  the  wire  in  question ; 
whereas,  the  expectation  of  the  partiea,  at 
the  Ume  of  the  contract,  was  that  the  tele 


during,  at  least,  a  part  of  the  time.  It  is 
sufilcient  to  say  that  this  fact  is  not  estab- 
lished  by  the  evidence.  It  is  true  that  an 
officer  of  the  Atlantic  &  Pacific  Telegraph 
Ck)mpany,  in  a  letter  addressed  to  Harrison 
Bros.  «t  Co.,  stated  that  his  company  was 
furnishing  to  that  firm  *'the  exclusive  use  of 
a  wire  between  New  York  and  Philadelphia, 
maintaining  and  supplying  battery  for  it  for 
the  sum  of  $000  per  annum."  But  no  such 
fact  was  stated  by  any  witness  in  the  cause. 
It  is  still  more  significant  that  the  answer 
contains  no  such  (fefense.  What  would  be 
the  rights  of  the  parties  if  the  appellees  so 
used  the  wire  in  question  as  to  deprive  the 
telegraph  companv  of  all  opportunity  to  use 
it  for  Its  general  business,  or  whether,  in 
such  a  case,  the  court  would  or  would  not 
refuse  specific  performance,  except  upon  the 
condition  that  tne  telegraph  companies  shared 
in  the  use  of  the  wire  for  a  reasonable  por- 
tion of  time.  ( WiOard  t.  Tayloe,  75  U.  8. 
8  Wall.  557  [19:  601]),  we  need  not  inquire. 
No  such  case  is  presented  for  our  considera- 
tion. 

In  respect  to  the  question  discussed  at  the 
bar,  relating  to  the  remedy  but  little  need 
be  said.  It  is  clear  that  tne  appellees  had 
no  adequte  remedy  at  law  for  the  protection 
of  their  rights,  suits  at  law,  from  time  to 
time,  to  recover  damages  for  the  refusal  of 
the  telegraph  company  to  transmit  the  mes- 
sages of  appellees  over  this  wire,  would 
not  have  given  the  relief  necessary  to  secure 
their  rights  under  the  contract.  Such  a 
remedy  would  not  be  complete,  nor  an  ade- 
quate substitute  for  an  injunction  that 
would  secure  the  appellees  against  perpetu- 
ally recurring  denials  of  their  rights.  Jo^ 
V.  St.  Dmie,  188  U.  8.  1.  46  [84:  848,  8571 ; 
(Tooeaw  Min.  Co,  v.  Stmth  CaroUna,  144  tJ. 
8.  550,  667  [86:  587].  If  appellees  are  en- 
titled,  for  the  sum  of  $600  per  year,  pay- 
able quarterly,  to  have  the  messages  of 
themselves  and  their  licensees  transmitted 
overtiie  appellants'  wire  between  New  York 
and  Philaaelphia,  so  long  as  the  latter  main- 
tained a  telegraph  line  between  those  cities— 
as  we  think  tney  are— the  only  effective 
relief  is  a  decree  such  as  that  rendered  below. 

Decree  affirmed. 

Mr.  OkUf  Juetiee  FoUcr  with  whom  con- 
curred Mr.  Juatice  Brewer,  dissenting : 

I  cannot  assent  to  the  conclusion  reached 
by  the  court.  In  mr  Judgment,  the  interest 
of  appellees  under  the  contract,  after  the  ex- 
piration of  ten  years  from  its  date,  was  in 
the  nature  of  a  lease,  the  word  **  lease*  being 
advisedly  used  in  the  agreement.  And  as 
while  the  length  of  time  was  not  expressed, 
it  wss  provided  that  the  wire  should  be 
leased  "ror  the  sum  of  six  hundred  dollars 
per  annum,  payable  quarterly,*  the  implica- 
tion is  that  It  was  a  right  to  use  from  year 
to  year. 

The  accepted  rules  of  construction  forbid 
the  view  that  the  contract  was  of  indefinite 
duration ;  and  if  such  had  been  the  inten- 
tion, it  should  have  been  expressed. 

Moreover,  this  is  not  a  case  for  specific 
performance.    The   construction    contended 
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graph  company  would  have  the  use  of  it  I  ror  tj  appellees  is  at  the  best  doubtful,  and 
tU  U,  H.  n.  8..  Book  86.  49  Ml 
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at  the  reooid  gafflcienUy  diflcloaes  that  the 
oontraot  thus  ooDftraed  nas  a  hanh  and  un- 
oouacionable  operation,  not  reasonably  with- 
in the  contemplation  of  the  parties  when 
thej  entered  into  it,  the  court  was  not  bound, 
by  way  of  grace  and  not  of  right,  to  compel 
its  execution. 

My  brother  Brewer  concurs  with  me  in 
this  dissent 


J.  BRANDER  MATTHBW8bt  al.,  Eztb.  of 
Sdwabd  Matthbwb  deceased,  Apptt,, 

•  e. 
CALEB  H.  WARNER  bt  au 

(Bee  S.  0.  Beporter^  ed.  «r5-487J ' 

Eitoppel  agaifut  martgaffor. 

One  who  gives  a  mortgage  to  secure  the  mort- 
gagor*8  bond  for  a  oertain  sum  to  stand  as 
ooUaceral  security  for  any  debts  due  firom  the 
mortgaffor  to  the  mortgagee,  and  afterwards 
authorizes  tbe  mortgagee  to  assign  it  to  a  third 
party  by  an  ^nconditioDal  and  absolute  assign- 
ment as  security  for  other  debts  and  further 
loans  of  money  to  the  mortgagee,  is  estopped  to 
deny  the  validity  of  the  mortgage  in  the  bandsof 
the  assignee  as  security  for  such  debts  and  loans. 

[No.  250.] 

Argued  Mareh  28,  £9, 1892.    Dedddd  May  16, 

1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  states  for  the  District  of 
Massachusetts,  dismissing  a  suit  in  equity  to 
compel  tbe  payment  to  ISdward  Matthews  of 
the  proceeds  of  securities  delivered  to  Warner 
and  8mith»  trustees  in  substitution  for  a  mort- 
ggf^e  and  bond  given  to  Nathan  Matthews  and 
by  him  assigned  to  Thomas  Upham.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

8ee  same  case  below,  88  Fed.  Rep.  869. 

Meetre.  John  F.  Dillon  and  WillUun  A* 
Abbott  for  appellants. 

Mr,  Josepn  B«  Warner  for  appellees. 

Mr,  Juetiee  Harlan  delivered  the  opinion 
of  the  coiut : 

In  May,  1875,  Nathan  Matthews,  of  Boston, 
was  indebted  to  Thomas  Upham,  of  the  same 
city,  in  a  large  amount — about  $200,000— for 
money  loaned  from  time  to  time.  This  debt 
was  secured  by  railroad  bonds  and  stocks, 
and  by  a  mortgage  upon  real  estate  in  Boston. 

Matthews,  desiring  to  obtain  possession  of 
these  securities,  proposed  to  Upham  that  he 
surrender  them  and  take,  in  substitution,  a 
mortgage  upon  property  in  the  city  of  New 
York,  which  he  haa  arranged  to  be  executed 
by  his  brother  Edward  Matthews  of  that 
city,  and  was  then  expecting  to  receive. 

Under   date  of   May  6th,    1876,  Nathan 
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Matthowc  wrote  firom  Boatoa  to  Bdwsri 
thews:      ''Dear    Brother:    ...    1 
your  lawyer  to  draw  an  iMignifiit  ef 
mortgage  you  give  me  to  Thomas  U  ' 
Med&ld,  Mass.,  the  assignment  for 
sign ;  but  I  want  him  to  draw  it  befixe 
records  the  mortgage,  or  rather  while  ht 
do  it,  as  I  want  to  give  him  the 
and  I  want  you  to  write  me  a  letter 
izing  me  to  assign  it  to  TbcMnas  Uphaa. 
of  course,  giving  you  my  agreement  thsx 
hold  it  as  collateral.* 

The  mortgage  here  referred  to.  dated  Iby 
8th,  1875,  was  given  to  Nathan  Matthewi  by 
Edward  Matthews,  his  wife  uaitiBg  viU 
him,  upon  certain  real  estate  in  the  dtj  €< 
New  York,  to  secure  the  {wyment  of  *M 
mort;i:agor*8  bond  or  obligatioo  to  the  aurt- 

fagee  for  tbe  sum  of  $250,000  maturio^  Xaj 
th,  1876.  This  mortgage  contained  a  pn- 
viso  to  the  effect  that  if  the  mortgagor,  ha 
heirs  or  personal  representatives,  Hkoold  ptj 
to  the  mortgagee,  his  personal  reprcseat^ 
tives  or  assigns,  the  amount  of  dat  boofi 
and  the  interest  thereon,  the  mortgage  Aca^d 
be  void.  It  was  duly  acknowledged  bj  ti-c 
grantors,  and  was  recorded  in  tbs  pivftf 
office  on  the  11th  of  May,  1875. 

Under  date  of  Mav  10th,  1875,  Edward  Mat- 
thews addressed  a  letter  fnjm  New  Tort  tc 
Nathan  Matthews  in  these  weeds:  ^Ikat 
Bro. :  You  are  hereby  authorised  to  ascfi 
to  Thomas  Upham,  Esquire*  the  nortfu* 
for  $250,000  which  I  have  given  y«w^M  cn.- 
lateral  security  for  loans  made  to  me.  SUk 
sequently.  May  80th,  1875,  NsthsaHi^ 
thews,  by  a  written  instrument,  aaified 
and  tninsferred  to  Upham  the  above  moitgui 
of  May  8th,  1875,  together  with  the  bead  or 
obligation  therein  described,  and  the  aoatt 
due  and  to  become  due  thereon,  withisten*. 
subject  only  to  the  proviso  mentiooed  is  tk 
mortgage.  Tbe  consideration  recited  is  ta 
assignment  was  the  sum  of  $250,000  paid  u 
Na^an  Matthews  by  Upham.  This  tmrt- 
ment  was  dulv  acknowledged  before  a  soar/ 
public  accoraing  to  the  laws  of  Misarfcs 
setts.  * 

In  expectation  of  receiving  the  tlben 
mortgage,  Upham  delivered  to  liathsa  Mit- 
thews  part  of  the  securities  in  his  ksKk 
and  upon  receiving  it  surrendered  tkr  it- 
mainder.  And,  suMequently,  upon  the  futi 
of  the  mortgage,  he  made  other  adTsaoM  ts 
Nathan  Matthews,  and  renewed  soas  of  tk 
latter's  notes.  ,^  . 

Nathan  Matthews  and  Upham  both  diW 
in  business  in  1876.  The  latter  m^^ 
arrangement  with  his  creditofs  br  vb" 
the  time  of  payment  of  his  MM  smU ^ 
extended  ana  new  notes  ffiven,  sad  bj  v^^ 
all  his  property  shoula  be  trtwferwa  » 
Caleb  H.  Warner  and  Charles  F.  Saitk  » 


Nora.— .^  to  Mtoppel  by  /udomsnt,  see  noU  to 
Aspden  V.  Nixon,  11:1060. 

^«  to  e«to]}pel  <n  smKs*  see  note  to  Sto we  V.  United 
Btatem  22:148. 

AitoestoppAb^f  reeUdlin  deed,  or«oiB,or  eiher 
eneUrument  see  note  to  Carver  v.  Astor,  7:7SL 

A»  to  estoppel  by  reetUUeinnegotidhUe  bondi  or  a* 
euritieit  see  noCs  to  Meroer  CXmnty  v.  Hackett,  17: 
MS. 
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^to  estoppel  os  to 
wUMn  which  actum  mmei  be 
Southern  Szp.  Oo.  v.  OildweO. 

A»  to  whenvemdeeie  eetopped 
tUie  of  Ms  vendor^  see  noSs  to 
10:878. 

That  ttnmoerte  not  bommdbif. 
eontoge  of,  an  eetoppeU  who 
huaband  and  wife^  see  nole  So 
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be  held  by  them  in  trust  to  secure  the  pay- 
ment of  such  new  notes.  In  pursuance  of 
that  arrangement  Upfaam  assigned  to  those 
trustees  the  notes  ana  other  evidences  of  debt 
due  from  Nathan  Matthews,  and  by  writing, 
dated  February  8d,  1876,  also  assigned  to 
them  the  above  mortgage  of  May  8t^,  1875, 
and  the  bond  therein  described. 
An  agreement  in  writing  was  executed 
ft78j  March  ^h,  1877,  between  Edward  Matthews, 
^  Nathan  Matthews,  and  the  trustees  Warner 
i;  and  Smith,  which  recited  that  Warner  and 
Smith  held  **  a  certain  mortgage  upon  prop- 
4  erty  in  New  York  as  security  for  certam  ne- 
eotiable  paper  bearing  the  names  of  the  said 
Ikiward  and  the  said  mthan  ;**  and  that  Ed- 
ward Matthews  was  **  desirous  of  substitut- 
ing therefor  150  first  mortgage  bonds  of  the 
Memphis  &  Little  Rock  Railroad  Company 
of  the  par  value  of  $1,000  each,  and  50' first 
mortgage  bonds  of  the  Carolina  Central 
Railroad  Company  of  the  par  value  of  $1«000 
each,  and  also  a  note  of  $5,000,  signed  by 
Henry  J.  Furber,  and  payable  in  eleven 
months  from  date,  whicn  the  said  Nathan 
Matthews  and  the  said  Warner  and  Smith 
are  willing  should  be  received  and  held  by 
the  said  Warner  and  Smith  upon  the  terms 
and  conditions  hereinafter  set  forUi."  It 
was,  therefore,  agreed  between  the  parties  as 
follocv^s:  **  (1)  That  the  said  bonds  shall  be 
delivered  upon  receiving  an  assignment  of 
the  said  mortgage  to  Heory  J.  Furber,  and 
that  the  said  note  shall  be  delivered  within 
ten  days  of  the  receipt  of  the  said  assign- 
ment, and  that  the  said  bonds  shall  be  im- 
mediately held,  together  with  the  said  note 
Tfben  it  'shall  be  delivered,  as  a  substitute 
for  the  said  mortgage  in  the  hands  of  the 
said  Warner  &  Smith,  and  may  be  dealt  with 
by  them  in  every  way  as  the  mortgage  might 
have  been,  and  shall  be  collateral  security 
for  the  claims  now  held  bv  the  said  Warner 
&  Bmit^i  against  Nathan  Matthews.  (2)  It 
is  provided  that  if  Mr.  Nathan  Matthews 
shall  cany  out  his  plan  of  paying  his  debts  to 
the  said  Warner  &  Smith,  then  the  said  bonds 
and  note  shall  not  be  delivered  to  Nathan 
Matthews,  but  shall  be  delivered  by  the  said 
:  Warner  &  Smith  to  Benjamin  E.  Bates,  W. 
:   H.  Williams,  Isaac  Pratt,  or  some  trust  com- 

Sany  in  the  city  of  Hartford,  at  Mr.  Nathan 
[atthews*  option,  to  be  held  by  such  deposi- 
tory as  security  for  Mr.  Edward  Matthews' 
performance  of  the  'Hartford  agreement,' 
so  called,  as  hereinafter  extended,  in  the 
'4791  s&me  manner  as  the  bonds  now  held  by  W. 
H.  Williams  in  the  hands  of  Messrs.  Morton, 
Bliss  and  Company,  in  this  city,  are  held 
under  the  terms  of  the  said  agreement.     (8) 

.  If  the  said  Nathan  Matthews  shall  not  with- 
in thirty  days  give  to  the  said  Warner  & 

.  Smith  forty-nine  bonds  of  tlie  Boston  Water 
Power  Company  and  do  all  things  necessary 
by  him  to  be  done  in  order  to  make  payment 

^  to  the  said  Warner  &  Smith  of  his  liabilities 
to  them,  then  the  said  Edward  Matthews 
shall  be  nt  liberty  at  any  time  within  ten 
days  thereafter  to*  fulfill  the  terms  of  the 
agreement  between  the  said  Nathan  and  the 
said  Warner  &  Smith,  and  upon  so  perform- 
ing the  same  the  said  Warner  &  Smith  may 
deliver  to  him  said  bonds  and  note.     (4) 
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Upon  the  deliveiy  of  the  assignment  afore- 
said Mr.  Edward  Matthews  shall  procure 
from  Morton,  Bliss  &  Company  a  full  dis- 
charge of  their  claim  against  Nathan  Mat- 
thews, and  the  caise  now  pending  between 
them  shall  be  discontinued  upon  Mr.  Nathan 
Matthews  pay  ins  the  taxable  costs  of  said 
suit.  (5)  The  time  of  performance  of  the 
said  'Hartford  agreement  is  hereby  extended 
until  the  third  day  of  April  next.  (6)  Anv 
failure  to  deliver  the  said  note  of  Henry  J. 
Furber  shall  be  considered  for  all  purposes 
a  breach  of  the  said  'Hartford  agreement.'* 

To  the  above  agreement  was  appended  the 
following,  which  was  also  signed  by  the 
same  parties:  ^It  is  further  agreed  that 
when  the  said  Edward  Matthews  shall  have 
delivered  the  cash  and  notes  as  required  by 
the  Hartford  agreement,  amounting  to  one 
hundred  and  forty-eight  thousand  dollars, 
(subject  to  revision  of  interest  as  agreed,) 
and  when  the  said  Warner  &  Smith  shall 
have  received  satisfaction  of  the  indebtedness 
for  which  the  said  mortgage  has  hitherto  been 
held,  that  thereupon  the  said  bonds  and  note 
shall  be  delivered  to  Yirfi'inia  B.  Matthews 
or  her  attorney,  J.  Branaer  Matthews,  and 
that  said  bonds  and  note  shall  be  sold  only 
after  twenty  days'  notice,  sent  by  mail,  to 
the  said  Edwara  Matthews.  It  is  further 
agreed  that  if  Nathan  Matthews  shall  select 
Mr.  W.  H.  Williams  as  a  depositary  under 
the  foregoing  provisions  of  this  agreement, 
that  in  such  case  Mr.  Williams  may  also 
hold  in  his  own  safe  or  vault  the  two  hun- 
dred and  fifty  bonds  heretofore  deposited 
with  Morton,  Bliss  &  Co.,  as  security  for 
the  performance  of  the  Hartford  agreement.  * 

The  railroad  bonds  and  the  Furber  note 
were  substituted  for  the  mortgiyse,  and  were 
received  by  Warner  &  Smith,  >That  note 
was  coUectiBd  by  them,  while  the  railroad 
bonds  were  sold  and  the  proceeds  deposited 
in  the  New  England  Trust  Company. 

Shortly  after  the  above  exchange  or  substi- 
tution was  made,  namelv,  on  the  7th  of 
April,  1877,  Mrs.  Virginia  B.  Matthews, 
wife  of  Edward  Matthews,  notified  Warner 
&  Smith,  in  writing,  that  the  fifty  first  mort- 
gage bonds  of  the  California  Central  Rail- 
road Company  and  the  one  hundred  and  fifty 
first  mortgage  bonds  of  the  Memphis  &  Lit- 
tle Rock  Kail  road  Company,  in  their  posses- 
sion, were  her  individual  and  separate  prop- 
erty, had  been  put  into  their  possession 
without  her  consent  or  authority,  and  that 
unless  they  returned  them  she  would  hold 
them  responsible  as  for  an  unlawful  conver- 
sion. 

A  few  months  iater  Edward  Matthews  was 
adjudged  a  bankrupt ;  and  on  the  10th  of 
Deceniber,  1877  Mrs.  Matthews  commenced  a 
suit  in  equity  to  obtain  possession  of  the  rail- 
road bonds  that  Warner  and  Smith  had  taken 
in  place  of  the  mortgage  of  1875.  That  casm 
was  determined  adversely  to  Mrs.  Matthews, 
and  her  bill  was  dismissed.  Matthews  v. 
Warner,  6  Fed.  Rep.  461.  Upon  appeal  to  the 
court  that  decree  was  affirmed  on  the  22d  day 
of  December,  1884.  Matthews  y.  Warner,  112 
U.  S.  600,  601.  [28:  851].  Mr.  Justice  Mil- 
ler, speakine  for  this  court,  said :  **  It  seems 
to  be  clear  uat  this  assignment  [of  the  bond 
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and  mortnge  for  $250,000]  was  made  by  the 
consent  or  £dward  or  by  his  directions.  This 
was  in  May,  1875.  Some  time  prior  to  March, 
1877,  Edward  MatUiews,  who  had  become 
embarrassed,  desired  to  take  up  this  mort- 
gage, and  entered  into  negotiations  for  that 
purpose  with  defendants,  who  agreed  to  an 
exchange  of  the  bond  and  mortgage  for  the 
railroad  bonds  which  are  the  subject  of  this 
suit  They  accordingly  sent  Joseph  B.  War- 
ner, their  legal  adviser,  from  Boston,  where 
they  resided,  with  the  bond  and  mortgage, 
and  the  exchange  was  made  by  him  as  their 
a^ent,  receiving  the  bonds  in  question  at  Mr. 
Matthews'  office  in  the  city  of  New  York. 
This  exchange  took  place  on  the  6th  dav  of 
March,  1877.  It  appears  that  the  150  Mem- 
phis &  Little  Rock  Company  bonds  were  on 

[481]  that  dav,  and  had  been  for  some  time  pre- 
vious, in  possession  of  Morton,  Bliss  &  Co., 
bankers,  as  collateral  security  for  the  debt 
of  Edward  Matthews,  who  had  placed  them 
there." 

Observing  that  it  was  significant  that  the 
bill  filed  by  Mrs.  Matthews  was  sworn  u>  by 
one  of  her  solicitors  on  his  belief,  and  was 
signed  in  her  name  by  them,  the  court  fur- 
ther said :    ''The  only  act  which  she  is  ever 
said  to  have  done  or  performed  in  person, 
asserting  a  claim  to  these  bonds,  is  a  nt  tice, 
to  whicc  her  name  is  appended,  to  the  de- 
fendants, about  a  month  after  the  exchange 
of  the  bond  and  mortgage  for  the  railro^ 
bonds,  in  which  she  says  they  are  her  bonds, 
and  forbids  them  to  sell  them.    A  witness, 
the  clerk  of  Matthews,  says  the  signiture, 
he  thioks,  was  written  by  Mr.   Matthews. 
And  i!  («  admitted  that  the  letter  was  dic- 
tjited  by  him  and  written  in  his  office.    The 
plaintiff,  who,  if  she  had  any  just  claim  to 
these  londs,  could  best  have  explained  how 
that  claim  originated,  who  could  have  told 
what  money  or  property  she  loaned  her  hus- 
band, or  how  he  became  her  debtor,  is  not 
swoiB  as  a  witness  in  the  case.    It  looks 
very  much  as  if  the  box  at  the  safe  deposit 
vault,  with  a  key  in  the  possession  of  Uie 
son,  who  occupied  the  same  office  with  the 
father,  and  in  the  light  of  other  evidence  in 
the  case,  was  a  contrivance  by  which  the 
husband  could  use  the  bonds  as  fiis  own  when 
be  desired,  and  assert  them  to  be  the  prop- 
erty of  the  wife  when  that  was  more  desira- 
ble.   We  are  of  opinion  that  plaintiff  never 
had  any  real  ownership,  or  actual  control,  or 
any  lawful  right,  to  the  bonds  in  suit." 

The  present  suit  was  commenced  by  Ed- 
ward Matthews  on  December  8th,  1884,  the 
day  precedinfl[  that  on  which  the  argument 
of  Mrs.  Mattnews'  case  was  commenced  in 
this  court.  Its  object  was  to  compel  the  pay- 
ment to  Edward  Matthews  of  the  proceeds  of 
the  securities  delivered  to  Warner  and  Smith, 
trustees,  in  substitution  for  the  mortgage  and 
bond  of  May  8th,  1875,  given  to  Nathan 
Matthews  and  by  him  assigned  to  Thomas 
Uphanu  Edward  having  died,  the  suit  was 
revived  in  the  names  of  his  executors,  the 
present  appellants. 
The  grounds  set  forth  in  the  bill  for  the 

[4821  relief  asked  are,  substantially,  these :  That 
the  bond  and  mortgage  of  May  8th,  1876, 
were  given  to  secure,  not  only  numerous  ne- 
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ffotiable  notes,  not  then  due,  wU^ 
Matthews  had  given  to  Nathan  Matthevi  for 
loans  by  the  latter,  amounting  to  $ia, 
but  other  notes  to  be  given  by  Edwiid  to 
Nathan  for  additional  loans  of  $50,000;  tfeii 
Edward  was  induced  to  give  tbt  bood  sad 
mortgage  upon  Nathan's  repreaentatioef  cktf 
Upham  held  the  notes  given  by  Edward  (« 
the  $150,000,  and  would  furnish  aoaey  for 
the  additional  loans  of  $50,000 ;  that  Kadu. 
also,  represented  that  he  wished  t»  atitfr 
Upham,  or  any  one  who  took  the  noCei,  t^ 
they  were  secured,  and  that  if  be  bad  tte 
mortgage  he  could  more  easily  negociasc  tht 
notes;  that  relying  upon  these  repraoa- 
tions,  and  in  the  belief  that  the  bood  aaA 
mortgage  would  be  collateral  for  the  mCm 
to  be  secured  by  them,  by  wbomsoeTcr  brtd. 
he  executed  them,  and,  by  the  letter  ai  JUt 
10th,  1875,  consented  to  their  being  Mtipiti 
to  Upham ;  that  the  substitution  of  tlie  ft- 
curities,  the  proceeds  of  which  are  hen  ii 
controversy,  for  the  bond  and  man^t^'i 
1875,  was  because  of  the  represcntacka  It 
Warner  and  Smith  that  they,  as  tnisteet.  far* J 
the  notes  which  said  bond  aod  mortga^  ^tn 
given  to  secure,   whereas  tliej  Dcver  be.; 
them,  as  the  notes,  indorsed  by  Nathaa  Mat- 
thews, had  been  discounted  at  his  requett  tf 
various  banks  and  individuals :  that  Xitbu 
Matthews  was  adjudged  a  bankrupt,  sad  i*4 
notes  so  given  to  him  were  paid,  ia  ptrt  i* 
Edward,  wbile  the  remainder  were  boa;  : 
by  and  assigned  to  his  wife,  and  by  ber  «<;* 
turned  over  to  him  before  the  coouiieactsrti 
of  this  suit ;  and  that  Uoham  received  ut 
assignment  of  the  bond  and  mortgage  U  K« 
and  Edward's  written  consent  to  their  beiar 
assigned  to  him,  with  knowledge  that  ku 
bona  and  mortgage  were  ^iven  oaly  to  k- 
cure  loans  of  Na&an  to  Edward,  evidrsetd 
bv  the  latter*s  notes,  and  with  kaowledA 
also,  of  such  circumstances  as  made  it  ka 
dutv  to  inquire  of  Edward  whether  be  a 
tended  that  Nathan  should  sepsrste  thi  boh' 
and  mortgage  from  the  notes  trcnmi  i? 
them,  and  assign  the  moitgage  tad  bead  w 
secure  Nathan's  individual  inJcbcedaem  f* 
which  Edward  was  not  liable. 

The  defense  was  that  the  mortgict  wn  • 
made  and  assigned  that  Upban  bsi  • 
against  Edward  Matthews,  the  ricbt  to  tiki 
it  as  security  for  Nathan  Matthews*  deto  » 
him,  and  that  Edward  is  estopped  to  dnj 
this ;  that  Upham  had  neither  aotki  •* 
knowledge  of  any  dealings  betwwa  ^ 
brothers  that  would  affect  his  title :  tbst  ^ 
ward  made  the  mortgage  and  coosntid » 
its  being  assigned  with  knowledce  tbii  ' 
was  to  he  used  if  Nathan  so  desired,  to  ^ 
cure  the  latter's  debu  to  Upban ;  tbit  ^ 
plaintiffs  are  precluded  by  the  P«i(^^ 
ward  took  toward  Nathan,  the  boldenn  t* 
notes,  and  the  defendants,  fron  nMifltsi'''< 
this  suit;  that  Edward  wm  oader  artik^ 
error  nor  mistake  in  reference  to  th»  »*^ 
held  by  the  defendanta  wbea  the  nili*- 
bonds  were  given  in  exchange  for  ihe  ■*• 
gage ;  and  that  the  plaintiib  have  •»  ^^ 
against  the  defendants.  ^ 

Upon  final  hearing  the  bill  wai  dimmt 
The  opinion  of  Ju^  Colt  wUl  be  foM^  ■ 
88  Fed.  Rep.  800. 
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WkcUieT  the  plaintiffs,  as  executors  of 
[ward  Matthews,  are  concluded  by  the  de- 
!e  Id  tlie  suit  brought  by  Mrs.  Matthews, 
wbettier  the  cause  of  action,  here  asserted, 
baxred  by  the  Statute  of  Limitations  of 
taaachusetts,  fyre  questions  which,  in  view 
the  conclusions  reached  in  respect  to  other 
lues  in  the  case,  need  not  be  determined. 
There  can  be  no  doubt  that  the  bond  and 
ntgage  of  1875  were  assigned  by  Nathan 
^tthew^s  to  Upham  for  the  purpose,  primari- 
,  of  securing  the  debts  of  the  former  to 
e  latter.  Was  the  assignment  for  such  a 
irpose  authorized  by  Edward  Matthews? 
Id  he,  subsequently  and  with  knowledge 
the  facts,  adopt  to  ratify  what  his  brother 
d?  Is  Edward  Matthews,  as  between  him 
d  Upham  or  (Jpham's  trustees,  estopped 
om  disputing  the  ri^ht  of  Upham  to  nave 
ceived  and  held  such  bond  and  mortgage 
*  security  for  Nathan's  debts?  If  either  of 
leae  questions  is  answered  in  the  affirmative, 
le  decree  should  be  affirmed. 
Nathan  Matthews  was  largely  indebted  to 
pham,  and  the  latter  held  securities  that 
ere  ample  for  his  protection.  Nathan,  also, 
Epected  to  apply  to  Upham  for  additional 
Sana.  Their  relations  were  well  known  to 
dward  Matthews.  There  is  no  room  for 
oubt  upon  ibis  point.  Besides,  Edward 
ras  hard  pressed  for  monay,  being  then— as 
e  admitted  in  a  letter  of  May  4th,  1875— 
odebted  to  Nathan  alone  in  the  sum  of 
;200,000,  and  expected  Nathan  to  raise  for 
lim  the  further  sum  of  $50,000  if  required, 
n  his  letter  to  Nathan  of  May  11th,  1875— 
m  which  day  the  mortgage  was  filed  in  New 
fork  for  record — Edward  said :  "  I  enclose 
he  bond  for  $250,000  mortfirage,  and  I 
hoaght  it  might  be  more  satisfactory  to  Mr. 
[Jpham  to  have  Brander  and  Watson  guaran- 
tee it,  which  they  have  done. "  Now,  it  inay 
ie — and  we  think  such  was  the  fact — that, 
IS  between  Edward  Matthews  and  Nathan 
Matthews,  the  mortgage  of  $250,000  was  to 
stand  as  collateral  security  for  Edward's 
iebts  or  liabilities  to  Nathan.  While  this 
idea  was  expressed  in  the  letters  of  May  6th 
and  10th,  and  while  Upham,  who  saw  the 
letter  of  the  10th,  when  he  took  the  assign- 
ment of  the  mortgage  and  bond,  must  be 
presumed  to  have  known  of  the  arrangement 
thus  made  by  the  brothers,  as  between  them- 
selves, he  had  no  notice  from  anything  con- 
tained in  that  letter,  or  from  any  communi- 
cation made  to  him  by  either  of  the  brothers, 
that  restrictions  of  any  cliaracter  were  placed 
npon  Nathan's  use  of  the  mortgage.  The 
fair  meaning  of  the  letter  was  this :  That 
"While,  as  between  Edward  and  Nathan,  the 
mortage  was  to  be  regarded  as  collateral 
security  for  loans  made  to  the  former,  the 
latter  was  authorized  to  assign  it  to  Upham 
without  restriction  or  limitation  in  respect 
to  the  purposes  for  which  such  assignment 
might  be  made  by  Nathan.  Edward  knew 
that  Upham  was  to  part  with  something  of 
^lue  in  consideration  of  the  assignment. 
But  what  would  have  been  the  inducement 
to  Upham  to  accept  the  assignment  of  the 
mortgage,  if,  as  is  now  claimed,  the  letter 
of  tl£  fotb  was  notice  to  him  that  the  mort- 
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gage  could  not  be  used  by  Nathan,  except  as 
collateral  security  for  Edward's  debts  to  him  ? 
Upham  had  no  interest  in  providing  for  the 
loans  nuuie  by  Nathan  to  Edwaxd,  unless  he 
held  the  notes  given  by  Edward  to  Nathan 
for  such  loans.  But  he  did  not  hold  those 
notes.  He  held  securities  for  the  debts  due 
for  money  loaned  by  him  to  Nathan,  and  the 
latter,  in  order  to  get  possession  of  those  se- 
curities, offered  to  nis  creditor  the  mortgage 
given  by  Edward  to  him.  If  Upham  had 
token  an  assignment  of  the  bond  and  mort-  [485] 
gage,  with  knowledge  or  notice  that  his 
assignor  could  use  them  only  as  collateral 
security  for  loans  made  to  the  mortgagor  bj 
the  mortgagee,  such  assignment  would  have 
been  of  no  value  to  him,  after  such  loans 
were  extinguished  by  payment. 

But  when  the  mortgagor  said,  as  he  did 
by  the  letter  of  May  10th  (written  expressly 
to  be  shown  to  Upham),  that  the  mortgagee 
might  assifirn  the  mortgage  to  him— the  letter 
imposing  no  conditions  as  tc  the  purposes 
for  which  the  assignment  could  be  made — ^he 
meant,  and  intended  Upham  to  understand, 
that  the  mortgagee  could  use  the  mortgage 
according  to  his  own  discretion,  and  for  any 
purposes  he  chose,  subject  only  to  the  con- 
dition that,  as  between  them,  it  was  to  be 
deemed  collateral  security  for  the  debts  then 
due  from  the  mortgagor  to  the  mortgagee 
for  money  loaned.  When  Nathan  wrote 
under  date  of  May  6th,  to  Edward,  "J  want 
to  give  him  [Upham]  the  assignment,  aud  I 
want  you  to  write  me  a  letter  authorizing 
me  to  assign  it  to  Thomas  Upham,  I,  of 
course,  giving  you  my  agreement  that  I  hold 
it  as  collateral,  ^  he  meant,  and  Edward  must 
have  understood  him  to  mean,  that  while, 
08  between  them,  the  mortgage  was  not  exe- 
cuted because  of  any  new  and  additional 
liability  upon  the  part  of  Edward  to  Nathan, 
the  assignment  to  Upham  must  be  uncon- 
ditional and  absolute,  so  as  to  give  the  latter 
the  full  benefit  of  l^e  mortgage.  Nathan 
well  knew  that  he  could  not  get  the  securi* 
ties  put  into  Upham's  hand  as  security  for 
his  own  debts  to  Upham,  nor  obtoin  further 
loans  from  Upham,  unless  he  presented  to 
the  latter  sudi  an  assignment  of  Edward's 
mortgage  and  bond  as  would  give  him  a  se- 
curity of  equal  value  with  those  then  held 
by  him  for  Nathan's  debts.  There  is  not  the 
slightest  doubt,  from  the  evidence,  that  Ed- 
ward fully  understood,  at  the  time,  all  the 
detoils  of  Nathan's  plan  for  obtoining  not 
only  the  securities  he  had  placed  in  Upham's 
hands  but  further  loans  of  money  from  him. 

The  interpretotion  we  have  given  to  the 
writing  of  May  10th,  1875,  authorizing 
Nathan  Matthews  to  assign  to  Upham  the 
mortgage  executed  by  Edward  Matthews,  is  [486] 
supported  by  the  subsequent  conduct  of  the 
parties.  We  allude  here  particularly  to 
Uie  written  agreement  of  March  6th,  1877. 
Edward  admits  in  the  original  bill  that 
Nathan  desired  to  substitute,  for  the  bond 
and  mortgage  of  1875,  the  150  first  mort- 
age bonds  of  the  Memphis  &  Little  Rock  />:o 
Railroad  Company,  and  the  50  first  mort* 
gage  bonds  of  the  Carolina  Centra!  Rail- 
rof^  Company — the  proceeds  of  the  sales  of 
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which  are  here  in  questioD— together  with 
the  Furber  note  for  $5,000;  and  that  the 
agreement  of  1877  was  made  in  order  to  effect 
that  result.  Now,  this  agreement  provides 
that  Uie  bonds  and  note  just  referred  to 
should  be  received  and  held,  in  place  of  Ed- 
wfud's  mortgage  on  tiie  New  Toik  property, 
and  be  dealt  with  in  every  way  as  that 
mortgage  might  have  been,  and  ''shall  be 
collateral  security  for  the  claims  now  held 
by  the  said  Warner  &  Smith  [trustees  of 
Upham]  ctgaiiut  Nathan  MatthlnDs;*'  such 
bonds  and  note  to  be  delivered  to,  and  held 
by,  certain  named  parties,  as  security  for 
Iidwutl  Matthews'  performance  of  what  was 
called  the  Hartford  agreement,  provided  that 
Nathan  Matthetos  eaXnried  out  Ku  ^fian  for 
paying  his  debt$  to  Warner  and  Smith,  By 
these  and  other  provisions  in  the  agreement 
of  1877  it  was  distinctly  admitted  that  the 
railroad  bonds  and  the  Furber  note  were  to 
take  the  place  of  the  mortgage  of  1875,  and 
stand  as  security  for  the  debts  tf  Nathan 
Matthews,  held  by  Upham' s  trustees.  Hav- 
ing consented  to  this  substitution,  Edward 
Matthews  brought  this  suit,  without  even 
offering  to  reinstate  the  mortj^age.  He  knew 
when  the  agreement  of  1877  was  signed  that 
Nathan  was  largely  indebted  to  Upham  at 
the  time  the  latter  made  an  assignment  to 
Warner  and  Smith  for  the  bencSt  of  his 
creditors.  He  knew  that  Warner  and  Smith, 
in  behalf  of  Upham  and  his  creditors, 
claimed  to  hold  the  mortage  and  bond  of 
1875  as  security  for  the  debts  of  Nathan,  and 
that  such  debts  were  none  the  less  Nathan's 
because  his  own  name  was  upon  the  notes, 
or  some  of  them,  representing  those  debts. 
He  induced  the  trustees  to  surrender  the 
mortgage  and  take  in  place  of  it  certain 
railroad  bonds  and  a  promissory  note,  which, 
he  agreed,  should  be  collateral  security  for 
the  claims  then  held  by  Warner  and  Smith 
against  Nathan  Matthews.  The  suggestion 
that  he  agreed  to  the  substitution,  only  be- 
cause induced  by  Warner  and  Smith  to  be- 
lieve that  they  then  held  the  notes  he  had 
given  to  his  brother  Nathan,  and  for  which 
tiie  mortgage  of  1875  was  collateral  security, 
as  between  him  and  his  brother,  is  inconsist- 
ent with  any  reasonable  inference  from  the 
undisputed  facts  of  the  case.  Even  if  that 
suggestion  were  supported  by  the  evidence, 
the  relief  asked  ought  not  to  be  granted, 
because,  as  already  shown,  Warner  and 
Smith,  trustees,  had  the  right  originally  to 
hold  the  mortgage  of  1875  as  security' for 
Nathan's  debts  to  Upham ;  and  that  security 
having  been  surrendered  by  them  to  Edward 
Matthews  in  consideration  of  the  transfer  of 
the  railroad  bonds  and  promissory  note  de- 
scribed in  the  agreement  of  1877,  to  be  held  as 
collateral  security  for  Nathan's  debts,  Ed- 
ward could  not,  in  equity,  reclaim  those 
bonds  and  the  Furber  note,  or  recover  their 
proceeds,  without  restoring  the  security  for 
which  they  were  ^bstituted.  The  suit  is 
wholly  without  merit,  and  it  is  unnecessary 
to  cite  authorities  to  support  the  conclusions 
reached  by  the  court. 

Decree  affirmed, 

Mr,  Juitiee  Grajr  did  not  hear  the  argu- 
ment, or  take  part  in  the  decision. 
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JAMES   8.    NEILSON  ar  ml,,  Xxte  cf 
Allen  Bakes,  deceased.  Ft/i,  c» 

«. 

THOMAS  EILGORE,  next  friend  of 
J.    ScBUGes,  and  her  hosbta^ 

ERICK  J.    SOBUOGflL 


(See  8b G.  Beporter^ed. 


Law  ef  Tennessee  as  to  proper^  e/ 

woman. 

The  law  of  TennesBee  of  int,  that  the 
profits  of  the  property  of  a  manied 
not  be  subject  to  the  debts  of  ha 
valid  as  applied  to  a  Jodsmeut 
band  rendered  before  the 
Act  did  not  infringe  any 
band  or  of  his  creditors. 

{Na  832.1 

Argued  and  Submitted  AprutO,  1S9S, 

Mag2,189i. 


IN  ERROR  to  the  Snpreine  Comt  af  te 
State  of  Tennessee,  to  review  a  Judgaeatcl 
that  court  affirming  the  jodirment  of  the  Or- 
cuit  Court  of  Orecne  County,  in  that  Stafc. 
which  affirmed  the  judgment  of  a  Jiaacr'i 
court  of  tbe  same  county  in  favor  ot  Elia  i 
Scruggs,  who,  by  Thomas  Eilgore  her  scii 
friend,  sued  Allen  Bako*  for  unlawfolly  takiu 
her  personal  property.    Affirmed. 


veetad  right  of  tfc>hi» 


The  facts  are  stated  in  the  opinion. 

Mr,  Felix  A.  Reeve  for  plaintiiriacnat 

Mr,  Henry  H.  Incersoll  f or  detediis 

in  error. 

Mr.  Justice  Harlan  delivered  the  opiaida 
of  the  court : 

This  action  was  cinnmenced,  October  Id^i 
1886,  before  a  justice  of  the  peace  si  Qnm 
county,  Tennessee,  and  involvet  the  rifkt  of 
property  in  tbxee  l^if  era  and  one  <teer.  wrM 
upon  as  the  property  of  Frederick  Scnip 
but  claimed  by  nis  wife  to  belong  Id  ha 
and  not  subject  to  seizure  or  sale  for  thereto 
of  her  husband.  Judgment  baviitf  bees  Rt 
dered  for  her,  the  case  was  carriedby  spfa: 
to  the  circuit  court  of  that  coanty. 

It  appears  that  Scruggs  and  wife  were  msr- 
ried  about  eighteen  years  befoce  thg  cwi^ 
mencement  of  this  action,  and  lived,  dmisf 
most  of  their  married  life,  on  lands  deeMn 
her,  as  follows :  one  hundred  and  thittj  Km 
by  deed  of  January  Ist,  1881 ;  two  hasM 
and  seventy-four  acres,  by  deed  of  Apn^ 
19th,  1877 ;  one  hundred  and  eight  acm  ^ 
deed  of  May  8th,  1886.  The  £edi  to  Ibk 
Scmggs  were  in  fee  simple,  bat  did  mc 
create  a  technical  separate  eitsia  £<■; 
yoars  prior  to  this  litigation  her  '^—'-^ 
lailed  in  business,  aft»  which  he 
to  his  wife's  affairs,  trading  for  her  is 
hogs,  etc,  and  superintendinf  fini  ^""^ 
etc,  as  her  agent    He  occattooilly o^rt 

ISf  cvu,— As  to  Migatikms  of 
siSTf^  or  guarantor  for  her  kmba^sr 
as  eredUior  of  her  hvtbosid.  tee  iwli  < 
Heath,  1S:41S. 

Astomortgagsonherssparatssdststs 
hoiMrt  dehCt,  see  noU  to  Uppteeoci  v.  ^ 
816. 

As  to  wtftH  stpaeraU  pttipiitiL  hm 
wM  to  Dodge  v.  Knowles,  tSdiUL 

la 
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I  live  stock  for  himself.  From  1870  to  1881 
i  enraged,  in  the  name  of  his  father,  in  mer- 
uuKTisine  in  a  house  in  the  yard  of  the 
)me  dwelling  lot,  and  from  1881  to  1884 
I  the  name  of  his  brother  William,  and 
ith  their  money,  he  receiving  ana  keeping 
1  the  profits.  He  and  Mrs.  Scrugflp  took 
om  the  store  whatever  each  wanted,  paid 
inds  on  the  farm  partly  out  of  it,  and  put 
ack  into  the  store  the  proceeds  of  the  farm, 
at  without  strict  account  beinff  kept  between 
lem  as  husband  and  wife,  or  oetween  them 
id  William  Scruggs,  as  in  the  case  of  stran- 
ers.  The  husbamf  did  not  kee^  the  wife's 
inds  strictly  separate  from  ms  own,  but 
ften  commingled  them. 

In  the  sprinff  of  1884  he  sold  some  cattle 
elonginff  to  5ie  wife  for  about  $200;  and 
fterwanu  bought  two  heads  of  young  cattle 
}r  her  with  part  of  this  money.  In  l^ptem- 
ler  or  Octobor  following  he  purchasea  one 
ther  steer  for  her  with  the  proceeds  of  what 
fu  raised  on  her  farms,  and  while  the  cattle 
rere  pasturing  together,  another  calf  came 
rem  one  of  her  cows.  They  were  levied  on 
A  the  property  of  the  husband  under  an  ex- 
<^utioa  issued  September  10th,  1886,  which 
WBS  based  upon  a  judgment  against  him,  in 
avor  of  one  Scott,  rendered  September  22d, 
.S76.  At  the  execution  sale  Baker,  the  tes- 
Ator  of  Ukf  plaintiffs  in  error,  became  the 
)archa8er  ••t  the  cattle,  having  at  the  time, 
K>tice  from  Mrs.  Scruges  that  they  belonged 
x)her,  and,  if  sold,  would  be  replevied  as  her 
property. 

The  trial  court  found  that  the  cattle  In 
question  were  the  property  of  the  wife,  hav- 
ing been  bought  with  the  proceeds  of  her  es- 
tate ;  that  a  certain  Act  of  the  General  Assem- 
bly of  Tennessee,  passed  March  26th,  1879, 
chap.  141,  upon  which  Uie  wife  relied — and 
which  will  be  presently  referred  to — was  not, 
as  claimed  by  the  defendant,  in  violation 
either  of  the  Constitution  of  the  United  States 
or  of  that  of  Tennessee,  prohibiting  the  im- 
pairment of  the  obligation  of  contract,  and 
did  not  deprive  the  husband  or  his  creditors 
of  any  vested  rights ;  and  that  said  Act  pro- 
tected the  cattle  from  any  execution  sued  out 
tgainst  the  property  of  the  husband.  Judg- 
ment was  accordingly  rendered  for  Mii. 
Bcruggs. 

Upon  appeal  to  the  Supreme  Court  of  Ten- 
nessee, the  Judgment  was  aflSrmed,  the  court 
holding  that  the  Act  of  1879  was  not  obnox- 
1008  to  the  Constitution  of  the  United  States. 

By  the  law  of  Tennessee  in  force  when  the 
judgment  of  September  22d,  1876,  was  ren- 
dered against  Scruggs,  the  interest  of  a  hus- 
band in  the  real  estate  of  his  wife,  acquired 
by  her,  either  before  or  after  marriage,  by 
gift,  devise,  descent,  or  in  any  other  mode, 
could  not  be  sold  or  disposed  of  by  virtue  of 
^7  Judgment,  decree,  or  execution  against 
bim ;  nor  could  the  husband  sell  his  wife's 
!^  estate  during  her  life  without  her  Joining 
iQ  the  conveyance  in  the  manner  prescribed 
for  conveyances  of  land  by  married  women. 
Laws  of  Tennessee,  1840,  chap.  86,  g  1 ;  Code 
of  Tenn.  1858,  §  2481 ;  Code  of  Tenn.  1884, 
^  8388.  In  LucM  v.  Biekerich,  1  Lea,  728, 
1^  was  held  that  the  Act  of  1849  did  not 
affect  the  right  of  the  husband  to  take  the 
U.>  U,  8. 


rents  and  profits  of  the  wife's  real  estate. 
This  decision,  it  was  said  in  Taylor  ▼.  Taff- 
lor,  12  Lea,  490,  496,  led  to  the  passage  of 
the  Act  of  March  26th,  1879,  which,  repeal* 
inff  all  prior  laws  in  conflict  with  iU  pro- 
vided :  **  Hereafter  the  rents  and  profits  of 
any  property  or  estate  of  a  marriea  women, 
which  she  now  owns  or  may  hereafter  become 
seized  or  possessed  of  either  by  purchase,  de* 
vise,  gift,  or  inheritance,  as  a  separate  estate, 
or  for  years,  or  for  life,  or  as  a  fee-simple 
estate,  shall  in  no  manner  be  subject  to  the 
debts  or  contracts  of  her  husband,  except  by 
her  consent,  obtained  in  writing :  Provided, 
That  the  Act  shall  in  no  manner  interfere 
with  the  husband's  tenancy  by  the  curtesy.* 
Acts  of  Tenn.  1879.  chap.  141,  p.  182;  Mil- 
liken  &  Vertrees'  Code.  884,  g  8848. 

The  cattle  in  dispute  weie,  within  the 
meaning  of  that  Act.  profits  of  the  wife's 
lands. 

The  plainti£F  in  error  contends  that  when 
the  Act  of  1879  was  passed,  the  Judgment 
creditor  of  Scuggs  haa  a  ri^ht  of  which  he 
could  not  be  deprived  by  legislation,  to  sub- 
ject to  his  demand  any  property  vested  in 
the  husband ;  and  that  it  was  not  competent 
for  the  Legislature  to  exempt  the  rents  and 
profits  of  the  wife's  estate  from  liability  for 
the  debts  and  contracts  of  the  husband,  exist- 
ingat  the  time  such  inununitv  was  declared. 

We  do  not  doubt  the  validity  of  the  Act 
of  1879,  as  applied  to  the  Judgment  pre- 
viously rendeied  against  Scruggs.  The  par- 
ticular profits  of  the  wife's  estate  here  in  dis- 
pute had  not,  when  that  Act  was  passed,  come 
to  the  hands  of  the  husband.  They  were  not 
at  that  time,  in  existence,  nor,  in  any  legal 
sense,  vested  in  him.  Nor  were  they  ever 
vested  in  him.  He  had  a  mere  expectancy 
witii  reference  to  them  when  the  Act  was 
passed.  Moreover,  his  right,  prior  to  that 
enactment,  to  take  the  profits  of  his  wife's  [4911 
estate  did  not  come  from  contract  between 
him  and  his  wife  or  between  him  and  the 
State,  but  from  a  rule  of  law  established  by 
tbe  Legislature,  and  resting  alone  upon  pub- 
lic considerations  arising  out  of  the  marriage 
relation.  It  was  entirely  competent  for  ue 
Legislature  to  change  that  rule  in  respect,  at 
least,  to  the  future  rents  and  profits  of  the 
wife's  estate.  Such  legislation  is  for  the 
protection  of  the  property  of  the  wife,  and 
neither  impairs  nor  defeats  any  vested  right 
of  the  husband.  Marriage  is  a  ciyil  institu- 
tion, a  status,  in  reference  to  which  Mr. 
Bishop  has  well  said,  *"  public  interests  over- 
shadow private— one  which  public  policy 
holds  specially  in  the  hands  of  the  law  for 
the  public  good,  and  over  which  the  law  pre- 
sides in  a  manner  not  known  in  the  other 
departments."  1  Bish.  Marriage,  Divorce, 
and  Separation,  §  5.  The  relation  of  hus- 
band and  wife  is,  therefore,  formed  subject 
to  the  power  of  the  State  to  control  and  regu- 
late both  that  relation  and  tiie  property  rii^ts 
directly  connected  with  it,  by  such  legisla- 
tion as  does  not  violate  those  fundamental 
principles  which  have  been  established  for 
me  protection  of  private  and  personal  rights 
against  illegal  interference. 

If  the  Act  of  1879  did  not  infringe  any 
vested  right  of  a  husband,  much  less  did  ft 
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infringe  any  right  belonging  to  his  credit- 
ors. 

The  views  we  have  expressed  are  supported 
bv  the  Judgment  of  the  Supreme  Court  of 
Tennessee  in  Taylor  v.  Taytor,  12  Lea,  486, 
498,  where  it  was  held  that  the  acts  of  1840 
and  1870,  above  referred  to,  were  enacted  for 
tiie  benefit  of  married  women,  not  of  their 
husbands,  and  that  a  husband  has  no  vested 
right  to  the  future  profits  of  his  wife's  land 
that  prevents  the  enactment  of  such  a  statute 
as  that  of  1870. 

As  the  judgment  did  not  withhold  or  deny 
any  right  or  privilege  secured  by  the  Con- 
stitution of  the  United  States,  ft  must  be 
aflSrmed. 

Itu9o  (frdered. 


HIOHAEL  McDonald,  Appt, 

V. 

GBOROE   BELDIKO  m  al. 
(Bee  8.  a  Beporter*S  ed.  4flM80L) 

Grantm  under  quitclaim  deed,  when  a  bo^ia 
JIde  pu^eha$er---denial  qf  notice  ofplaintiJTe 
daim, 

tm  In  Arkansu  one  Is  entitled  to  protection  as  a 
bona  fide  purohaaer  of  land  for  valae,  although 
be  holds  under  a  quitobdm  deed,  whero  he  did 
not  bargain  for  a  qnttoialm  deed  and  paid  full 
value  for  the  land. 

H  In  Arkansas,  In  an  action  to  set  aside  a  deed  as 
fraudulent  and  void  and  to  declare  the  land  to  be 
held  In  trust  by  defendants  for  plaintiff,  In  order 
to  support  defendants*  claim  to  protection  as 
bona  Ude  purchasers,  the  dental  of  notice  of 
plaintiff*8  claim  of  title,  alleged  In  the  answer, 
must  relate  both  to  the  time  when  the  deed  was 
delivered  and  to  that  when  the  consideration 
was  paid:  but  where  the  purchase  for  a  certain 
price  and  the  delivery  of  the  deed  were  at  the 
same  time  and  is  pares  of  one  transaction,  and 
are  so  alleged  in  the  answer,  the  denial  of  notice 
until  defendants  had  made  the  purchase,  is  equiv- 
alent to  a  denial  of  notice  at  the  delivery  of  the 
deed. 

[No.  879.] 

Submitted  April  tG,  lS9i,    Decided  May  16, 

1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Arkansas,  decreeing  that  land  deeded 
to  defendant  should  be  transferred  to  the  plain- 
tiffs and  for  an  accounting.  Betereed  mth 
directione  to  dismi^e  the  bill, 

Tbe  facts  are  stated  in  the  opinion. 

Mr.  John  McClare,  for  appellant. 

Meeere,  R.  G.  Davies,  U*  IML  Rose  and 
G.  B.  Base,  for  appellees: 

The  facts  in  this  case  are  similar  to  those  in 
Sector  V.  Gibbon,  111  U.  8.  276  (28:427);  with 

V(yrE.—A»  to  deed^  when  void  for  fraud,  ffiaantty, 
dmnkermen^  dursst,  undue  tnjluenee^  imbeciUty^  fti- 
fancit^  or  fraud  on  marriage:  from  ward  Vt  guards 
ian^fmm  tmutee  toeeetudquetnut^  to  ertcutorfrom 
heir,  see  note  to  Harding  r.  Handy,  6:429. 

Ae  if  eanceUatiun  of  a  deedoraeontraeU  in  equtty^ 
for  fraud,  eoneeaknent^  or  miertpreeentat^on^  see 
note  to  Meblett  ▼.Maofarland,  XkOL 
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tbe  exception  that  in  the  lease  from  BeUfaf 'o 
Flynn  there  is  an  express  coovenmiit  tfaatf1J^t 
(tbe  tenant)  will  not  claim  imder  the  Aci '  f 
1877,  and  this  is  altogether  a 
against  the  tenant 

Gainee  y.  Molen,  41  Ark.  232; 
WhittingUm,  46  Ark.  285. 

If  it  be  possible  for  a  man  to  be  an  laaoeent 
purchaser  of  a  Hot  Springs  title,  be  caoaot  W 
such  under  a  quitclaim  deed. 

Mareha^l  ▼.  BobeiU,  18  Minn.  405.  10  An- 
Rep.  201;  MayY.  UOaire,  78  U.  a  U  WiHr.* 
(20:53);  Etodgere   v.    Burehard.  34   T\ez.  4: :. 
Bragg  v.  PauUc,  42  Me.  502;  KaumU  y.  Dm  • 
84  Ijk.  590;  WitUr  ▼.  Brieeoe,  18  Azk.  4L^. 
Carter  y.  Adameon,  21  Ark.  280. 

In  the  late  case  of  Gainee  ▼.  Sutmmten,  -> 
Ark.  828,  the  court  holds  that  taking  a 
claim  deed  is  notice. 

No  one  takine  a  quitclaim  deed  can 
in  tbe  relation  of  a  bona  fide  porcfaaaer. 

Sherwood  y.  MoeOe,  36  Fed.  Rep.  478;  Mi\T 
Y.  MitcheU,  42  Kan.  <S88;  McAdow  y.  Btatk.  "^ 
Moot  601;  Gett  y.  Paekwood.  S4  Fed.  Bep.  W- 
Petere  y.  Cartier,  80  Micb.  124;  I>urt^ 
Y.  Andereon  (Tex.)  June  25,  1896;  Goddard  r. 
Donaha,  42  Kan.  754;  PtttingiU  y.  Deti^,  S 
Iowa,  353. 

Mr,  Justice  Harlan  dellYoed  the  opin:<A 
of  the  court : 

The  ap^llees  Belding  and  wife,  bcin;^ 
in  possession  of  a  tract  of  land  within  tip* 
Hot  Springs  ReserYation,  now  known  as  kx 
nine,  block  sixty-eiebt,  in  the  dtj  of  Hoc 
Springs,   Arkansas,  Teased  the  same,  April 
24th,  1874,  to  Frank  Flynn  for  tbe  tena  cf 
fiYe  years  at  an  annual  rent  of  two  hoadivd 
dollars ;  the  rent  to  cease  wbeneYcr  the  lfon> 
were  unable  to  protect  him  in  the  pot  ■ins 
and  enloyment  of  the  lot ;,  and  the  leasee  to 
have  the  right,  at  any  time  within  thinr 
days  after  uie  expiration  of  the  term,  w 
remove  all  buildings  and  improYem«nits  pac 
upon  the  land,  first  paying  any  rest  ia  sr> 
rear. 

The  lessee  covenanted  for  himself  and  left! 
representatives  to  waive  all  benefit  that  mi^ 
accrue  to  him  or  them  in  the  way  of  titk  w 
the  demised  premises  by  virtue  ca  oocapsacv  J 
or  settlement,  and  to  hold  the  same  ooIt  m 
the  tenant  or  tenants  of  the  lessors,  sod  falit 
subject  to  the  covenants  contained  ia  tki 
lease. 

Flynn  presented  his  petition  to  the  Boi 
Springs  Commission  organised  under  tbt 
Act  of  Congress  of  March  3d,  ISH  (19  Stat 
at  L.  377),  claiming  to  be  entitled,  by  Hftt 
of  occupancy  and  improvements  msdf  brrat 
April  24th,  1876,  to  purchase  the  abi>vY  )<l 
The  petition  referred  to  Belding  as  claiBtrt 
the  land  prior  to  his  occupancr.  and  «»» 
that  he,  Flvnu,  had  not  "lecogn'iBed  BrMar 
as  landlord  since  the  Supreme  Court  of  tfe 
United  States  decided  the  title  to  be  is  tk 
United  States."  The  plaintilli,  also,  r^ 
sented  their  petition  to  the  commisnoa  •»* 
claimed  the  right  to  puxchaae  this  lot  fna 
the  government. 

The  commission  adiudged,  Deoenibff  ^ 
1877,  that  Flynn  was  entitled  to  parc*« 
the  lot;  and,  subsequently.  May  2Ut^  ISA 
the  United  States  Issued  a  patent  id  kin. 
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laed  upon  the  Judgment  rendered  by  the 
Hnmifluon. 

By  deed  of  July  2l8t,  1884,  Flynn  (his 
ife  uniting  with  him)  made  a  Quitclaim 
Bed  of  the  premises  to  the  appellant  Mc- 
onald,  the  recited  consideration  being 
8,500  cash  in  hand  paid  to  the  grantors, 
his  deed  -w^s  duly  acknowledged  by  Flynn 
ugust  2d,  1884,  and  by  Mrs.  Flynn  July 
Bth,  1884,  and  was  filed  for  recora  in  the 
roper  office  August  2d,  1884. 
The  present  suit  was  brought  by  Belding 
nd  wife,  December  10th,  lw4,  more  than 
eyen  years  after  the  adjudication  by  the 
lot  Springs  commission  in  favor  of  Flynn, 
nd  more  than  three  years  after  Flynn  re- 
eived  the  patent  from  the  United  States, 
t  proceeds  u^n  the  ground  tlyit  the  com- 
nissicm  committed  an  error  of  law  in  award- 
ne  the  right  to  purchase  this  lot  to  Flynn 
uUier  than  to  them.  The  bill  charged  that 
PI jnn  **  has  recently  executed  to  the  defend- 
mt  Michael  McDonald,  without  considera- 
Aon,  and  for  the  purpose  of  defrauding 
plaintiflPs,  a  fraudulent  deed  of  conveyance 
purporting  to  convey  said  lot  to  him  for 
eight  thousand  five  hundred  dollars,  when, 
in  fact,  nothing  was  paid  by  him  for  it :  that 
defendant  knew  at  the  time  of  the  making  of 
eaid  deed,  and  of  the  said  pretended  purchase 
of  the  tenancy  of  the  said  Fl vnn  as  aforesaid, 
ind  of  the  rights  of  the  plaintiffs.'' 

The  relief  asked  was  an  accounting  with 
reference  to  rents,  and  a  decree  adjudging  the 
deed  to  McDonald  to  be  fraudulent  and  void, 
»nd  declaring  the  lot  to  be  held  in  trust  for 
plaintiffs,  or  for  plaintiff  George  Belding. 

Flynn,  in  his  answer,  met  all  the  material 
allegations  of  the  bill.  He  alleges  that  the 
plaintiffs  never  sought  to  disturb  the  award 
of  the  commission  until  the  bringing  of  this 
lalt,  **up  to  which  time  plaintiffs,  and  es- 
pecially plaintiff  (3eorge  Belding,  had  as- 
ierted  and  insisted  that  the  said  award  and 
all  other  awards  of  the  conmiission  were  right 
and  ought  not  to  be  disturbed ;  that  on  the 
2l8t  day  of  July,  1884,  this  defendant,  be- 
lieving he  had  a  clear  title  to  said  lot,  sold 
it  to  the  defendant  McDonald  as  aforesaid, 
and  executed  to  him  a  quitclaim  deed  there- 
for." 

McDonald,  in  his  answer  said :    **  He  knows 
nothing  of  the  lease  alleged  to  have  been 
executed  between  plaintiffs  and  his  co-de- 
fendant Frank  Flynn,  nor  of  the  alleged  re- 
lation of  landlord  and  tenant  between  them, 
nor  of  the  alleged  proceedings  before  said 
commissioners,  but  that  if  said  relation  ever 
did  exist  it  was  dissolved  in  June.  1876.  by 
uic  United  States,    through  their   receiver! 
'^^ing  possession  of  said  land  under  para- 
mount title ;   that  defendant  Flynn  had  then 
valuable  improvements  upon  said  lot,  which 
ne  could  not  lawfully  remove,  and  to  avoid 
losing  them  filed  a  petition  before  said  com- 
missioners setting  forth  that  fact  and  praying 
wem  to  award  the  preference  right  to  pur- 
^  it  from  the   United  States ;    that  he 
^JPPorted  said  petition  by  evidence,  and  that 
»»a  commissioners  awarded  said  right  to 
Iaw  ^^  ^*^  ^®  afterwards  purchased  said 
'01  irom  the  United  States,  and  on  the  21st 
aay  of  May.  1881.  obtained  a  patent  for  it,  a 
Ui  13.  S 


copy  of  which  is  annexed  hereto  and  maae 
part  of  this  answer  as  Exhibit  A;  that  on 
the  21st  day  of  July,  1884,  this  defendant, 
finding  the  title  to  said  lot  to  be  in  said  de* 
fendant  Fl^nn  and  knowing  nothing  what- 
ever of  plaintiffs*  alleged  claim  to  it,  bought 
it  from  him  for  the  sum  of  eighty-five  hun- 
dred dollars  ($8,500)  in  cash,  and  obtained 
from  him  a  quitclaim  deed  thereto;  that  |.--v», 
he  never  heara  of  any  claim  of  plaintiffs  [*•"] 
until  he  made  said  purchase  and  paid  said 
money ;  that  plaintiffs  never  until  since  said 
purchase  sued  for  said  lot  or  put  any  claim 
of  record ;  that  said  deed  and  sale  to  this 
defendant  were  not  made  without  considera- 
tion nor  to  defraud  plaintiffs,  but  are  made 
in  good  faith."  The  defendant  annexed  to 
and  made  part  of  his  answer  a  copy  of  the 
deed  to  him  from  Flynn. 

By  an  interlocutory  decree  it  was  declared 
that  the  Conunission,  by  error  and  mistake 
of  law,  awarded  to  Flynn  the  right  to  pur- 
chase the  lot  in  question,  and  that  the  title, 
interest,  and  estate  of  the  several  defendants 
should  be  transferred  to  and  vested  in  the 
plaintiffs.  The  cause  was  thereupon  referred 
to  a  special  master  for  report  as  to  rents, 
taxes,  and  improvements.  By  the  final  de- 
cree the  relief  asked  by  the  bill  was  given. 

According  to  the  evidence  in  the  cause, 
McDonald  paid  in  otsh  the  full  consideration 
recited  in  the  deed  from  Flynn,  without 
actual  notice  of  any  claim  to  the  property 
by  the  plaintiffs,  or  either  of  them  Did  he 
have  such  constructive  notice  of  the  plain- 
tiffs' claim  as  deprived  him  of  the  right  to 
be  regarded  as  a  oona  fide  purchaser  for  val- 
ue? It  is  said  that  in.  Arkansas  no  one  can 
be  deemed  an  innocent  purchaser  if  he  holds 
under  a  quitclaim  deed.  In  that  State,  **  a 
quitclaim  deed  is  a  substantive  mode  of  con- 
veyance, and  is  as  effectual  to  convey  all  the 
right,  title,  interest,  claim,  and  estate  of  the 
grantor  as  a  deed  with  full  covenants,  al- 
wough  the  grantee  has  no  possession  of  or 
prior  interest  in  the  land, "  and  it  is  not  nec- 
essary that  a  vendee  hold  **undei  a  deed 
with  general  covenants  of  warranty  tu  entitle 
him  to  protection  as  an  innocent  purchaser ;" 
although,  where  *'a  person  bargains  for  and 
takes  a  mere  quitclaim  deed,  or  deed  with- 
out warranty,  it  is  a  circumstance,  if  unex- 
plained, to  show  that  he  had  notice  of  im- 
perfections in  the  vendor's  title,  and  only 
purchased  such  interest  as  the  vendor  might 
have  in  the  property."  Bagley  v.  Fletcfier, 
44  Ark.  163,  160 ;  Milier  v.  Fraley,  23  Ark. 
735   740. 

In  Gaines  v.  Summers,  60  Ark.  822,  827, 
828,  Uie  court,  after  referring  to  the  fact 
that  a  deed  recited  a  consideration  of  only 
five  dollars  for  real  estate  which  had  cost 
six  thousand  dollars,  said:  **Add  to  this 
fact  that  the  conveyance  executed  was  a  [497] 
quitclaim  deed,  and  the  conclusion  that  Mrs. 
Saunders  did  not  acquire  a  good  and  valid 
title,  in  the  absence  of  an  explanation,  would 
be  irresistible.  It  was,  at  least,  sufficient  to 
have  put  appellants  on  inc^uiry,  which,  if 
they  had  prosecuted  with  ordinary  diligence, 
would,  doubtless,  have  led  to  actual  notice 
of  the  facts  as  shown  by  the  evidence  in  this 
case.    But  they  prosecuted  no  inquiry ;  and 
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it  follows  that  they  are  not  bona  fide  pur- 
chasers without  notice."  In  the  same  case 
it  was  said  that  a  person  purchasing  an  in- 
terest in  lands  **  takes  with  constructive  notice 
of  whatever  appears  in  the  conveyances  con- 
stituting his  chain  of  title ;"  and  that  if  any- 
thing appeared  in  such  conveyances,  sufficient 
to  put  a  prudent  man  upon  inquiry,  it  was 
his  duty  to  make  the  inquiry,  and  he  would 
be  charged  by  the  law  witb  the  actual  notice 
he  would  have  received  if  he  had  made  it. 
These  cases  fall  *ar  short  of  sustaining  the 
broad  contention  of  the  plaintiffs  in  respect 
to  quitclaim  deeds. »  On  the  contrary,  they 
show  that,  in  Arkansas,  one  may  become  en- 
titled to  protection  as  a  bona  fide  purchaser 
for  value,  although  holding  under  a  deed  of 
that  kind.  Applying  the  principles  of  those 
cases  to  the  present  case,  we  are  of  opinion 
that  McDonald  is  entitled  to  protection  as 
an  innocent  purchaser.  The  deed  that  he 
accepted  was  not  drawn  as  a  quitclaim  deed 

gursuant  to  any  specific  direction  given  by 
im.  80  far  as  the  evidence  discloses,  the 
amount  paid  by  him  was  the  full  value  of 
tbe  property.  If  he  had,  before  purchasing, 
instituted  an  inquiry  as  to  the  title,  so  far 
as  it  was  shown  by  the  record  of  deeds,  he 
would  not  have  found  any  title  of  record  in 
the  plaintiffs.  But  he  would  have  found 
that  Flynn  held  under  a  patent  from  the 
United  States  based  upon  a  claim  established 
in  favor  of  the  patentee,  under  the  Acts  of 
Congress  relating  to  the  Hot  Springs  reserva- 
1498]  tion.  It  is  tme  that  if  he  had  caused  the 
proceedings  of  the  Hot  Springs  Commission 
to  be  examined  he  would  have  seen  that  Beld- 
ing  contested,  with  Flynn,  before  that  tri- 
bimal,  the  right  to  purchase  the  lot  here  in 
dispute.  But  he  would,  also,  have  learned 
that  Flynn's  ris^ht  was  recognized  bv  the 
Commission,  ana,  from  the  records  of  the 
courts,  State  and  Federal,  he  would  have 
learned  that  more  than  seven  years  had  then 
elapsed  without  le^l  proceeding  upon  the 
part  of  the  plaintiffs,  questioning  tne  cor- 
rectness or  validity  of  the  Judgment  by  that 
tribunal  in  favor  of  Flvnn.  He  might  well 
have  supposed  that  Belding  had  acquiesced 
in  that  Judgment.  Under  all  the  circum- 
stances, it  cannot  be  held  that  McDonald, 
although  taking  a  quitclaim  deed,  was 
chargeable,  when  he  purchased,  with  notice 
of  any  existing  claim  to  the  property  upon 
the  part  of  the  plaintiffs,  or  of  either  of 
them. 

It  is  contended  that  the  answer  of  Mc- 
Donald does  not  support  the  defense  of  being 
an  innocent  purchaser,  in  that,  while  deny- 
ing notice  of  the  plaintiff's  claim  at  the 
time  of  the  payment  of  the  purchase  money, 
it  did  not  aeny  that  he  had  such  notice  at 
the  time  of  the  delivery  of  the  deed  to  him. 

This  position  is  supposed  to  be  sustained 
by  Byer$  v.  Fowler,  12  Ark.  286,  and  Miller 
y.  FrcUey,  21  Ark.  22.  In  the  first  of  those 
cases,  the  court,  observing  that  the  protec- 
tion of  a  bona  fide  purchase  is  necessary 
only  when  the  plaintiff  has  a  prior  equi^ 
which  cannot  be  barred  or  avoided  except  by 
the  union  of  the  legal  title  with  an  equity 
arising  from  the  payment  of  the  money  and 
receiving  a  conveyance  without  notice,  and 
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with  a  clear  conscience,  aald :    *  HbHei  aoit 
be  denied  previous  to  and  down  to  iJbm  timt 
of  payine;  the  money  and  the  deUwy  of  tke 
deed.^    in  the  other  case,  die  language  «f 
the  court  was:    "The  answer  of  Gigeowd 
&  Co.  should  have  poeitivelj  deoied  ootioi 
of  the  fraud  down  to  the  time  of  pajiag  tke 
consideration  and  leceivins  the  deed."   Th% 
general  rule  announced  in  wme  cases  wpfAkt 
where  the  payment  of  the  oonsideratiae  ad 
the  acceptance  of  a  deed  by  tbe  pimkiei 
occur  at  different  times.     In  m»A  aaeg,  the 
denial  of  notice,  in  order  to  aupport  a  daia 
to  protection  as  a  bona  fide  pufcliiw'ff,  mam 
relate  both  to  the  time  when  tbe  deed  is  de- 
livered, and  to  that  when  tbe  oonaidcgitica 
was  paid.    But,  where  it  spears  upon  the 
face  of  the  answer  that  tbe  pordiaaer  for  • 
certain  price  and  the  delivery  of  tha  daed 
were  at  the  same  time,  and  as  parts  of  ont 
transaction,  the  denial  of  notice  until  tkt 
defendant  had  made  tbe  pundiase  is  e^v- 
alent  to  a  denial  of  notice  at  tbe  delnvrr 
of  the    deed.    McDonald's  answer   dmiet 
every  circumstance  set  forth  in  tbe  bUl  fna 
which  notice  could  be   inferred.    He  ex- 
pressly alleges  in  his  answer  that  be  aever 
heard  of  any  claim  of  the  plaintifb  uadl  te 
had  made  the  purchase  ana  paid  in  CMh  tke 
sum  of  $8,500  for  the  property.     And  ii  kit 
deposition  he  distinctly  states  that  he  int 
knew  of  the  plaintiffs^  daim  wlien  he  re- 
ceived notice  of  this  suit    His  evideooe  if 
not  contradicted  by  anything  in  tbe  reoocd. 
This  is  a  substantial  oompliaDce  with  tke 
rule  announced  in  the  cases  last  cited. 

It  is  proper  to  say  that  the  present  am  k 
unlike  Bectar  v.  OMtm,  111  U.  a  S7«  (16. 
427].  That  case  did  not  present  say  qav- 
tion  in  respect  to  the  rights  of  a  boas  Mi 
purchaser  for  value  from  the  person  to  when 
the  Hot  Springs  Commission  aoootded  tfct 
ri^t  to  purchase. 

The  decree  i$  rev&ned,  w&k  mrttMtm  U  iit^ 
mm  the  bill. 


JOHN  OLBNN,  Trustee.  P^.  U  Jtr., 

J.  CARTER  MARBURT. 
(Sees,  a  Be|K)iterte<.  mui) 


8tatute$  of  LimHatiome  0$  Is 
etoek—euit  by  amignm    amemment  ky 

1.  Tbo  Statute  of  Lhnttatloos  dose  pot 
to  nm  in  favor  of  a  stookbdAer  of  a 
sued  for  an  insfaUment  doe  on  bli 
formal  oaU  or  eeeeeement  bae  bee 
oompany  or  by  an  order  of  tte  oonit. 

Non.—^  to  teftot  Stable  of 
amt;  efeet  o/  nawerottrtee;  Uor  fori 
QOvemM,  eee  nnU  to  Towneeod  y.  J< 

A»  to  eotUiraeU  UmtUng  the  ttme 
turn  miMt  be  hrougfit;  y/aiver  of: 
note  to  Sontbem  Bzp. Co.  y.  OeldweB,tt 

A»  touihen  StatuU  <^  XSaltflWem.  or 
•eatvtd,  Impolri  oMIobHon  of 
Koehkononff  v.  Barton,  M:  SBS. 

Thai  netther  time  nor  fltofnte  ef 
againat  the  State,  see  note  .to  QfbsQa  ▼ 
90:884. 

AetoeieUefOUiUdmtmomemi 
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t  la  the  District  of  Columbia  a  ohose  In  actioD  is 
not  aaslCDable  so  as  to  authorize  the  assignee  to 
sue  at  law  In  his  own  name;  this  is  the  rule  of  the 
common  law. 

8.  l%e  making  of  the  oall  of  assessment  on  the 
stoclc  of  the  oompany  by  the  court  does  not,  in 
tbe  absence  of  some  statutory  provision  on  the 
subject,  <duaige  the  rule  that  a  demand  upon  a 
stockholder  to  meeta  call  or  assessment,  must  be 
enforced  tn  the  name  of  the  person  or  corpora- 
Uon  holding  the  legal  title  to  the  stook  subscrlp- 
tioD  and  to  whom  the  promise  of  the  stockholder 
was  made. 

(No.  1281.] 

SvbmitUd  Jan.  11,  189X.    Decided  May  16, 

189$. 

IN  ERROR  Vs  the  Sapreme  Court  of  the  Dis- 
trict of  Columbia,  to  review  a  judgment 
of  that  court,  affirming  the  judgment  at  the 
Circuit  Court  of  Henrico  County,  Virginia, 
for  the  defendant,  J.  Carter  Marbury,  in  an  ac- 
tion brought  by  John  Glenn,  trustee  of  the 
National  Express  &  Transportation  Compa- 
ny, to  recover  an  assessment  on  the  stock  of 
that  company.    Afflrmed, 

Tbe  facts  are  stated  in  the  opinion. 

Mesm'B.  Henry  Wise  Oamettt  Conway 
Robinsont  Jr«»  Charles  Marshall  and 
Jolm  Howard  for  plaintiff  in  error. 

Mr.  M«  F.  Morris  for  defendant  in  error. 

Mr,  Justice  Harlan  delivered  the  opinion 
of  the  court: 

This  action  at  law  was  brought,  March 
22d,  188P,  by  John  Glenn,  in  his  capacity  as 
substituted  trustee  in  a  certain  deed  of  trust 
made  by  tiie  National  Express  &  Transpor- 
tation Company,  a  corporation  of  Virginia ; 
also,  as  trustee  by  virtue  of  an  order  passed 
by  the  chancery  court  of  the  citj  of  Rich- 
mond, Virginia,  in  a  suit  in  equity  brought 
by  William  W.  Glenn,  suins  on  behalf  of 
himself  and  others,  <»^itors  of  that  corpora- 
tion. Its  object  was  to  obtain  a  judgment 
against  fhe  defendant,  Marbury,  for  the  sum 
alleged  to  be  due  from  him  under  an  order, 
in  uie  above  cause,  making  an  assessment 
and  call  on  subscribers  to  the  stock  of  that 
company. 

The  facts  necessary  to  be  stated  in  order  to 
ihow  folly  the  grounds  of  the  defense  are 
as  follows : 

In  Auffust.  1866,  Josiah  Revnolds,  a  citizen 
of  Maryland  and  a  stockholder  of  the  Na- 
tional Express  &  Transportation  Company, 
suing  on  behalf  of  himself  and  all  stock- 
bolders  of  that  corporation  who  should  come 
in  and  contribute  to  the  expenses  of  the  suit, 
brought  an  action  in  equity  in  the  Circuit 
Court  of  the  United  States  for  the  Eastern 
District  of  Virginia  against  that  corpora- 
tion—to be  hereafter,  in  this  opinion,  desig- 
nated as  the  express  company — and  against 
its  president,  dfrectors,  and  superintendent. 


The  bill  set  forth  that  the  company  had  been 
and  was  then  bein^  conducted  in  a  reckless, 
extravagant,  and  improvident  manner,  and 
that  the  money  subscribed  by  the  plaintift 
and  other  stockholders  had  been  and  was  be* 
ing  wasted  and  misapplied  in  conducting  its 
business,  chiefly  in  ways  and  for  purposes 
that  were  illegal  and  in  fraud  of  the  rights 
of  stockholders.  The  relief  sought  was  an 
injunction  restraining  and  prohibiting  the 
company  from  conducting  its  business  m  the 
illegal  and  improvident  manner  specified  in 
the  bill.  The  bill,  also,  prayed  'that  a  re- 
ceiver be  appointed  by  tne  court  to  take 
possession  of  the  proper^  and  effects,  books 
of  account,  and  papers  of  the  company ;  that 
such  property  and  effects  might  be  sold  and 
disposed  of,  and  any  money  due  the  company 
collected  by  the  receiver ;  and  that  an  account 
be  taken  under  the  order  of  the  court  of  its 
business,  its  debts  and  liabilities  paid,  and 
the  balance  distributed  among  the  stockhold- 
ers. The  bill  particularly  referred  to  an 
agreement  with  one  Ficklin  which,  it  was 
alleged  ought  to  be  set  aside,  as  in  fraud  of 
the  rights  of  stockholders.  The  defendants 
were  duly  served  with  process,  and  one  of 
them,  J.  J.  Kelly,  the  superintendent  of  the 
express  company,  filed  an  answer.  The  com- 
pany appeared  and  adopted  as  its  own  the 
answer  of  Kelly. 

On  the  28d  of  August,  1866,  an  order  of 
injunction  was  issued  restraining  the  defend- 
ants **from  collecting  or  taking  any  proceed- 
ings to  collect  or  en&rce  from  the  complain- 
ant the  payment  of  moneys  for  or  on  account 
of  his  stock  in  said  company  or  assignments 
or  calls  thereon,  either  by  sales  of  stock  or 
otherwise,  and  from  making  any  assessments 
upon  the  complainant  in  respect  to  or  on 
account  of  his  said  stock,  and  also  enjoining 
and  restraining  the  said  company,  its  direct- 
ors, agents,  and  servants,  from  pleading, 
using,  or  applving  the  property,  funds,  ef- 
fects, and  credits  of  the  said  company  to  or 
for  any  purposes  or  objects  other  tlian  the 
regular  and  legitimate  express  and  transpor- 
tation business  for  which  the  said  company 
was  organized,  and  from  carrying  out  or 
fulfilling  the  an'eement  with  Benjamin  Fick- 
lin, mentionea  in  said  bill  or  any  similar 
agreement  with  any  other  person,  and  from 
selling  any  of  the  shares  of  said  stock  held 
or  owned  by  the  complainant  until  the 
f  urUier  order  of  this  court. " 

The  express  company,  on  the  i^th  day  of 
Repember,  1866— having  previously  appeared 
and  filed  its  answer  in  the  Reynolds  suit — 
executed  to  John  Blair  Hoge,  J.  J.  Kelly, 
and  C.  Oliver  O'Donnell,  a  deed  assigning 
and  conveying  to  tiiem  all  the  estate,  pro- 
perty, rights,  and  credits  of  the  company, 
of  every  kind  and  wherever  they  might  be, 
including  moneys  payable  to  the  company^ 


fitoiirte  of  IilmttaHona,  tifMm  XIniUd  Statee  eourtM^ 
«ee  note  to  Blmendorf  v.  Taylor,  6:  289. 

Am  to  HmUaiUon  of  time  in  equUu  eases,  see  note  to 
Pratt  v.  ObroI1«8c  07;  Thomas  v.  Brookenbrough, 

AetoUnothoftlme^nohartoa  trust,  see  notes  to 
Pievost  T.  Grate,  b:  811;  Thomas  v.  Brookenbrough, 
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Am  to  Statutee  of  Limitation  in  eases  of  fraiud  in 
equity^  see  ni>te  to  Stearns  v.  Page,  12:  988. 

Am  to  effect  of  diaabUity  oeowrring  after  Statute  of 
lAmitatione  hegine  to  run^  see  note  to  Harris  v.  Mo- 
Govern,  26: 817. 

Am  to  wluxt  promiee,  aeknovjledomenU  or  paymeni 
takee  caee  out  of  statute,  see  note  to  Wetaeil  v.  Bus- 
sard,  6:  48L 
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**  whether  on  calls  or  assessments  on  the  stock 
of  the  company,''  or  on  notes,  bills,  accounts, 
or  otiierwise.  The  deed  was  made  on  certain 
trusts,  among  others  that  the  trustees  should 
permit  the  express  company  to  remain  in  the 
possession  and  use  of  all  the  property  con- 
veyed or  assi^ed,  except  debts,  claims,  and 
.moneys  payable,  until  November  1st,  1866, 
and  uiei^ter  until  the  trustees  should  be 
[502]  requested  by  one  or  more  of  the  creditors 
secured  by  the  deed,  and  whose  debt  or  debts 
should  then  be  due,  to  take  possession  of  the 
assigned  property  ;  the  trustees,  however  to 
take  possession  at  any  time,  if  requested  by 
the  company's  board  of  directors.  The  trus- 
tees were  required  by  the  deed  to  proceed 
without  unnecessary  delay  "to  collect  all  the 
debts,  claims,  and  moneys  payable,  which 
are  hereby  mnted  or  assign^. 

On  the  8l8t  of  December,  1866,  the  court 
appointed  a  receiver  of  the  money,  property 
and  effects  of  the  express  company,  '^with 
all  the  powers,  right  and  obligations  usual 
in  sudi  cases,  subject  to  the  control  of  this 
court  until  the  affairs  of  said  company  be 
fully  and  finally  closed  up."  He  was  or- 
dered to  execute  and  file  before  entering  upon 
his  duties,  a  bond,  with  sureties  to  be  ap- 
proved by  the  court,  of  $20,000  conditioned 
for  Uie  faithful  discharge  of  his  duties  as 
receiver  of  the  funds,  property,  and  effects 
of  the  expi'ess  company.  It  was  further 
provided  in  the  order  appointing  the  receiver 
as  follows:     ^ 

**That  upon  the  execution,  approval,  and 
filing  of  said  bonds  the  said  receiver  shall 
be  vested  with  all  the  estate,  real  and  per- 
sonal, as  well  as  all  the  money,  notes,  ac- 
counts, assessments  due  on  stock  or  other 
securities,  or  rights  in  action  of  the  said 
National  Express  &  Transportation  Com- 
pany, as  trustee  of  such  estate  and  property, 
for  uie  use  and  benefit  of  the  creditors  of  said 
company  and  of  its  stockholders  and  others 
who  may  be  interested  in  the  same,  with  all 
the  powers,  right,  and  authority  of  a  trustee 
appointed  by  this  court  or  acting  within  its 
jurisdiction  and  control. 

**  Such  receivers  shall  have  all  the  powers 
and  authority  which  ordinarily  belong  to 
such  trustee,  and  the  said  defendants,  as  well 
as  all  other  persons  who  may  have  tiie  pos- 
session or  control  of  any  of  the  money,  books, 
property,  effects,  or  things  in  action  of  the 
said  National  Express  &  Transportation  Com- 

5 any,  and  especially  John  Blair  Hoge,  John 
.  Kelly,  ana  C.  Oliver  O'Donnell,  the  trus- 
tee named  in  a  pretended  assi£[nment  refernd 
to  in  the  complainant's  petition,  are  hereby 
required  to  assign,  transfer,  and  deliver  to 
the  said  trustee,  on  being  notified  of  this 
[503]  order,  all  such  money,  proi^y,  notes,  bonds, 
estate,  real  and  personal,  so  in  their  hands 
or  under  their  control,  and  they  are  also  re- 
quired to  execute  and  deliver  all  deeds,  con- 
veyances, releases,  transfers,  or  acquittances 
that  may  in  anjrwise  be  necessary  to  place 
any  or  all  of  said  property  or  effects  so  in 
the  hands  or  under  the  control  of  the  said 
receiver,  and  they  and  each  of  them,  on  being 
required,  shall  make  all  discovery  and  fur- 
nish all  Information  which  the  said  receiver 
may  require  in  relation  to  any  or  all  of  the 
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property,   business,   or  transactioos  «f  ftc 
said  company. 

**'  The  said  receiver  will  proceed  to  eolleef 
all  the  property,  money,  and  eSedm  at  the 
said  National  Express  A  TnmsportaUoa  Com- 

gany  and  convert  the  same  into  money,  amd 
e  will  also  ascertain  the  amount  of  the  drtta 
and  liabilities  of  the  said  National  Kuw 
&  Transportation  Company,  and,  after  pay- 
ment therefrom  of  all  expenses.  furhiitfBg 
counsel  fees  and  costs,  with  such 
tion  as  the  court  may  allow  him.  will^ 
time  to  time,  apply  the  funds  so 
obtained  by  him  in  the  satisfactioa 
charge  of  the  debts  of  the  said 
under  the  orders  of  this  court 

"And  if  there  shall  be  any  sums  dee 
the  shares  of  the  capital  stock  of  tbe  aaid 
company  the  said  receiver  will  proceed  to  col 
lect  and  recover  the  same,  unless  the  pencm 
from  whom  the  said  sums  may  be  doe  shall  be 
wholly  insolvent,  and  for  this  purpose  any 
prosecute  actions  at  law  or  in  equity  for  the 
recovery  of  such  sums  in  his  own  name  as  re- 
ceiver or  otherwise  as  he  may  deem  best,  sad 
shall  apply  the  money  so  received  under  the 
order  of  this  court  to  the  satisfaction  and  pay- 
ment of  the  remaining  debts  of  said  oampsBv. 
as  well  as  the  legal  imd  necessary  expfi]Mh»af 
the  due  execution  of  this  trust,  including  a 
reasonable  compensation  and  commiasioa  ta 
himself  for  services  on  this  bcAialf  and  als» 
including  such  necessary  and  reaso.»ble  fern 
and  costs  as  may  be  necessary  in  maintaiafng. 
prosecuting,  or  defending  any  suit  or  saii» 
which  it  may  be  necessary  to  pro^'^te  or 
defend  in  order  to  the  full  execution  d  this 
trust* 

The  receiver  gave  the  reqiJ;^  bond,  md 
it  was  approved  by  the  court  oo  the  IStfc  of 
January,  1867. 

Reynolds  having  di^,  Washingtoa  Kd- 
ley,  a  stockholder,  was  permitted  to  beooae 
a  party  plaintiff  and,  with  the  leaie  d  thr 
court,  filed  August  20th,  1870,  an  amroded 
and  supplemental  bill.  The  receiver  reponed 
to  the  court,  December  11th,  1880.  that  ht 
had  not  been  able  to  obtain  poasevioo  of  aj 
of  the  company's  effects  except  two  tni^ 
cars,  and  that  so  far  as  he  could  ascertain,  ia 
all  tiie  states  where  the  company  did  bosiana 
its  property  and  effects  had  been  attached  bf 
ito  creditors.  This  report  beineiaade.  *oa 
motion  of  the  defendants  Jc^m  Blair  Bern 
and  J.  J.  Kelly,"  the  order  appoiattng  tht 
receiver  was  vacated,  annulled,  and  mC  aside 
the  receiver  discharged  and  exooersted.  thr 
injunction  dissolved,  and  the  suit  dimiflal 

On  the  4th  of  December,  1871,  W.  f . 
Glenn,  suing  on  behalf  of  himself  and  lU 
other  creditors  of  the  express  conpanj,  iM 
his  bill  in  equity  in  the  Chancery  Co«t  if 
the  city  of  Richmond  against  that  oarpoa- 
tion,  and  its  officers,  and  against  the  tram 
named  in  its  deed  of  September  20th,  \M 
The  object  of  that  suit  was  to  collect  thr 
assets  of  the  company,  including  the  asKMS* 
due  from  the  subscribers  of  iti  itoc^  IV 
proceedings  in  that  cause  are  fuUv  Mi  mi 
in  Ilaickins  v.  GUnn,  131  U.  S.  Sit  [S 
1841.  It  is  only  necessary  now  to  italt  thrt 
in  the  progress  of  that  suit  an  onkr  vit  fs- 
tered  December  14th.    ISSO.   susUiniig  tht 
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▼aliditj  of  the  deed  of  assigDment  of  Sep- 
tember 20th,  1806,  removing  the  surviving 
trustees  named  in  it,  with  their  consent,  and 
substitutine  in  their  place  John  Glenn,  who 
was  clothed,  by*  that  order,  **with  all  the 
right  and  powera,  and  charged  with  all  the 
duties  of  executing  the  trusts  of  said  deed 
Id  the  same  effect  as  were  the  original  trustee 
therein ;"  Glenn,  however,  not  to  take  pos- 
session of  the  property  covered  by  the  deed, 
until  he  gave  bond  with  security  for  the 
faithful  discharge  of  his  duties  as  substituted 
trustee.  He  gave  such  bond  January  Sd, 
1881,  and  it  was  approved  by  the  court. 

By  the  same  order  a  call  and  assessment 
of  mirty  per  cent  of  the  par  value  of  each 
share  of  stock  was  made  upon  stockholders, 
who  were  recjuired  to  make  payment  to  John 
Glenn,  substituted  trustee.    By  a  decree  en- 
tered July  21st,  1888,  it  was  adjudged  ''that 
John  Glenn,  trustee,  on  the  payment  to  him, 
within  six  months  from  the  date  of  this  de- 
cree, by  any  of  the  subscribers  to  the  stock 
cd  the  defendant  company,  or  by  any  other 
person  claimed  to  be  liable  on  account  of 
said  stock,  of  twenty- five  per  centum  of  the 
<niginal  amount  of  said  subscription,  with 
interest  thereon  at  the  rate  of  six  per  centum 
per  annum,  from  thirty  days  from  the  date 
of  this  decree  with  any  costs  incurred  here- 
tofore or  by  said  trustee  in  any  suit  brought 
by  him  heretofore,  or  which  may  hereafter 
be  brought  before  tender  of  said  twenty-flve 
per  cent   under,  this  decree,  to  recover  of 
such  stockholdek^  of  other  party,  the  amount 
for  which  he  may  be  responsible  on  said 
stock  under  the  decree  in  this  cause,  shall 
execute  a  receipt  therefor  to  operate  as  a  full 
acquittance  and  dischar|;e  of  all  persons  on 
account  of  such  subscription,  both  of  the 
original  subscribers  thereto,  and  of  any  as- 
signee thereof.**     By  another  order,    made 
March  26th,  1886,  in  the  Circuit  Court  of 
Henrico   county,    Virginia — to   which   the 
cause  was  removed  in  1884 — an  additional 
call  and  assessment  of  fifty  per  cent  of  the 
par  value  of  each  share  of  stock  was  made 
upon  stockholders,  who  were  severally  re- 
quired to  pay  the  said  amounts  hereby  called 
for  and  assessed  to  John  Glenn,  he  being 
"'authorized  and  directed  to  collect  and  re- 
ceive said  call  and  assessment,  and  to  take 
such  prompt  steps  to  that  end,  by  suit  or 
otherwise,  and  in  such  jurisdictions  as  he 
may  be  advised.** 

Narbury,  it  is  admitted,  was  an  original 
subscriber  for  100  shares  of  the  company's 
stock,  for  which  he  received  a  certificate, 
laying  twenty  per  cent  only  on  his  subscrip- 
tion. The  object  of  the  present  suit  is  to 
recover  from  him  the  sum  of  $5,000  bv  rea- 
son of  the  above  call  and  assessment  of  fifty 
per  cent,  with  interest  at  the  rate  of  six  per 
<%Dt  per  annum  from  March  26th,  1886,  the 
date  of  the  order  making  such  call  and  as- 
sessment. He  pleaded  that  he  never  was  in- 
debted, and  did  not  promise  as  alleged ;  that 
the  plaintiff's  cause  of  action  did  not  ac- 
<^e  within  three  years  before  the  commence- 
ment of  this  suit ;  that  the  Chancery  Court  of 
the  city  of  Richmond  had  no  jurdiction  to 
fender  the  decree  of  December  14th,  1880 ; 
and  that  the  plaintiff,  as  trustee,  had  no 
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right  to  sue  !n  the  court  below  in  his  own 
name  or  otherwise. 

At  the  trial  below  the  court  refused  to  in- 
struct the  jury,  at  the  plaintiff's  instance,  that 
this  action,  having  been  brought  within  three  [506] 
years  after  the  decree,  in  the  Circuit  Court 
of  Henrico  county,  Virginia,  of  Maxdi  26, 
1886,  the  plea  of  limitation  constituted  no 
defense.  It,  also,  refused  to  instruct  tho 
jury,  at  the  instance  of  the  plaintiff,  that 
the  decree  of  July  21st,  1883,  in  the  Virginia 
court  constituted  no  defense,  and  dia  not 
relieve  the  defendant  from  liability  for  the 
assessment  made  by  the  order  in  that  court 
of  March  26th,  1886.  And  upon  the  motion 
of  the  defendant,  the  jury  were  directed  to 
find,  and  in  accordance  with  that  direction 
returned  a  verdict  for  the  defendant,  on 
which  judgment  was  entered. 

Upon  appeal  to  the  general  term  the  judg- 
ment was  affirmed  upon  the  authority  of 
Olenn  v.  Busey,  5  Mackey,  283,  4  Cent. 
Rep.  609,  where  it  was  held,  in  a  case 
similar  to  the  present  one,  that  Glenn  could 
not  maintain  an  action  in  the  court  below 
in  his  own  name  as  trustee. 

Since  tho  decision  in  Hawkifu  y.  Olenn, 
181  U.  S.  819  [33 :  184],  and  QUnn  v.  Liggett, 
135  U.  8.  533  [84:  264],  the  only  questions 
open  for  consideration  in  the  present  case 
relate  to  limitation  and  to  the  right  of  the 
plaintiff  to  bring  this  action  in  his  own 
name  as  trustee.  » 

It  is  not  disputed  that  the  time  ^^scjibed 
by  the  statutes  in  force  in  the  District  of  Co« 
lumbia  for  the  bringing  of  suits  like  the  pres- 
ent one  is  three  years  from  the  accniing  of 
the  cause  of  action.  The  defendant  omtends 
that  liability  upon  his  subscription  of  stock 
could  have  been  enforced  by  the  receiver  ap 

gointed  by  the  Circuit  Court  of  the  United 
tates  for  the  Eastern  District  of  Virginia  in 
the  Reynolds  suit,  at  any  time  after  me  12th 
of  January,  1867,  on  which  day  the  receiver's 
bond  was  filed  and  approved  by  the  court; 
and  that,  as  more  than  three  years  elapsed, 
after  that  date,  and  while  the  Reynolds  case 
was  pending,  without  suit  beinff  brougnt 
against  him,  he  is  protected  by  ue  Statute 
01  Limitation.  We  are  of  opinion  that  this 
position  cannot  be  sustained.  The  order  of 
December  81st,  1866,  in  the  Reynolds  suit 
was  not,  in  any  proper  sense,  a  call  or  as- 
sessment on  the  company's  stock.  Nor  was  it 
equivalent  to  one.*  The  deed  of  September 
20th,  1866,  assigned  and  transferred  to  Blair, 
Kelly,  and  O'Donnell,  trustees,  among  other  [607] 
property,  all  moneys  payable  "on  calls  or 
assessments  on  the  stock  of  the  company,  ^  and 
tJie  order  of  December  81st,  1866,  in  the 
Reynolds  suit  vested  in  the  receiver,  as 
trustee,  "assessments  due  on  stock,"  and  di- 
rected him  to  proceed  in  the  collection  and 
recovery  of  "any  sums  due  upon  the  shares 
of  the  capital  stock  of  the  said  company." 
But  nothing  was  due  from  subscribers  of 
stock  until  a  formal  call  or  assessment  was 
made  by  the  company,  and  no  call  or  assess- 
ment could  be  nuMie  by  the  trustees  named 
in  the  deed  of  September  20th,  1866,  or  by 
tho  receiver  in  the  Reynolds  suit  Qlenn 
y.  Mason,  82  Fed.  Rep.  7. 
In  Hawkim  y.  Qlenn,  the  court  said :    "  By 

708 


{ 


409-511 


SUFRBMB  OOUBT  OF  THB  UHITBD  StATM. 


Oct.  Tkhsc, 


the  deed  the  subscriptions,  so  far  as  uncalled 
for,  passed  to  the  trustees,  and  the  creditors 
were  limited  to  the  relief  which  could  be  af- 
forded under  it,  while  the  stockholders  could 
be  subjected  only  to  equality  of  assessment, 
and  as  the  trustees  could  not  collect  except 
upon  call,  and  had  themselves  no  power  to 
nuUce  one,renderingresort  to  the  president  and 
directors  necessary,  or,  failing  their  action, 
then  to  the  courts,  it  is  very  clear  that  the 
Statute  of  Limitations  coula  not  commence 
to  run  until  after  the  call  was  made."  See 
also  SeoviU  v.  Thayer,  105  U.  S.  148,  156  [26 : 
068,  0781.  If  the  court,  in  the  Reynolds 
suit,  had  intended  to  make  a  call  for  the 
payment  in  full  of  all  subscriptions  of  stock, 
ft  would  have  used  language  different  from 
that  employed  in  the  order  appointing  the 
receiver.  It  is  clear  that  no  action  could 
have  been  maintained  by  the  receiver  in  the 
Reynolds  suit,  in  respect  to  unpaid  sub- 
scriptions, except  to  compel  the  payment  of 
sums  due  on  formal  calls  or  assessments,  if 
any,  made  by  the  company  prior  to  the  in- 
stitution of  that  suit.  For  these  reasons,  the 
defense  based  upon  limitation  cannot  be 
sustained.  Ajid  m  conformity  with  Hawkim 
V.  Olenn,  and  Olenn  v.  Liggdt,  we  hold  that 
limitation  commenced  to  run,  in  favor  of 
the  present  defendant,  only  from  the  order 
in  the  Virginia  court  making  the  call  or 
assessment  on  subscribers  of  stock.  OUnn 
v.   WiUiams,  60  Md.  08,  122,  128.    gf 

The  other  question — as  to  the  right  of  the 
[508]  plaintiff,  in  virtue  of  the  authority  conferred 
upon  him  by  the  Virginia  court,  to  bring  the 
present  action  in  his  own  name  as  trustee,  is 
a  more  serious  one.  In  Tinman  v.  Jaekson,  80 
U.  8.  5  Pet.  580,  507  [8:  284,  241],  Mr. 
Juitiee  Story,  speaking  for  the  court,  said 
that  **the  general  principle  of  law  is,  that 
choses  in  action  are  not  at  law  assignable. 
But,  if  assigned,  and  the  debtor  promises  to 
pay  the  debt  to  the  assignee,  the  latter  may 
maintain  an  action  for  the  amount  against  the 
debtor,  as  money  received  to  his  use.  Inde- 
pendently of  such  promise,  there  is  no  pre- 
tense that  an  action  can  be  sustained. "  After 
referring  to  some  adiudged  cases,  which  he 
said  were  distinguishable  from  the  one  then 
before  the  court,  he  proceeded:  **They  are 
either  case  where  there  was  an  express  prom- 
ise to  held  the  money  subject  to  the  order  of 
the  principal,  or  there  was  an  implied  prom- 
ise to  pay  It  over  as  it  was  received  to  the  use 
of  a  particular  person.  The  express  promise 
to  pay  to  order  bound  the  party,  and  excluded 
any  claim  for  a  lien,  and  any  defense  for 
want  of  privitybetween  him  and  the  holder 
of  the  oraer.  The  receipt  of  the  money  for 
the  use  of  any  particular  person  necessarily 
implied  a  promise  or  obligation  to  hold  it 
in  privity  for  such  person. " 

In  Pntchard  v.  N<yrUm,  106  U.  S.  124,  180 
[27:  104,  106],  Mr,  Justice  Matthews,  deliv- 
ering judgment,  said :  **  Whether  an  assignee 
.  of  a  chose  in  action  shall  sue  in  his  own 
name  or  that  of  his  assignor  is  a  technical 
question  of  mere  process,  and  determinable 
by  the  law  of  the  forum ;  but  whether  the 
foreign  assignment,  on  which  the  plaintiff 
claims,  is  valid  at  all  or  whether  it  is  valid 
against  the  defendant,  goes  to  the  merits  and 
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must  be  decided  bj  Hie  law  in  which  the 
case  has  its  legal  seat  Wharton,  Conflict  of 
Laws,  §9  785,  786."  And  in  New  York  O,  <ft 
/.  Co.  y.  MempkU  Water  Oa.  107  U.  8.  205. 
814  [87:484,487],  the  court,  speaking  by 
Mr.  JueUee  Bradley,  said :  **  We  have  lately 
decided,  after  full  consideration  of  the  au- 
thorities, that  an  assignee  of  a  choee  in  ac^on, 
in  which  a  complete  and  adequate  remedy 
exists  at  law,  cannot,  merely  because  his  in- 
terest is  an  equitable  one,  bring  a  suit  in 
equity  for  the  recovery  of  the  demand.  Hay- 
ward  v.  Andrew,  106  U.  8.  678  [87:  871]. 
ne  must  bring  an  action  at  law  in  the  name  .,^^. 
of  the  assignor  to  his  own  use.  This  is  \y^\ 
true  of  all  legal  demands  standing  in  the 
name  of  a  trustee  and  held  for  the  benefit 
of  eestuis  que  trutt.  Beside  the  authori- 
ties cited  in  that  case,  reference  may  be  made 
to  Mitford,  Pleading,  188,  125;  Willi^  £q. 
PI.  485,  note  g;  Adaiir  v.  WinehetUr,  7 
Oill  &  J.  114;  Moedy  v.  JB^iA,  4  Rand. 
802 ;  Doggett  v.  Bwi,  5  Fla.  215 ;  Bmiley  v. 
BtXI,,  Mart.  &  T.  878;  and  the  English  and 
American  notes  to  RyaU  v.  Bowlee,  1  Ves. 
Sr.  848,  and  to  2  YHifte  &  T.  Lead.  Cas.  in 
Eq.  (ed.  1877),  pp.  1567.  1670." 

The  right  which  the  express  company  ac- 
quired by  the  defendant's  subscription  to  its 
capital  stock  was  only  a  chose  in  action.  It 
passed  by  the  deed  of  September  20th,  1866, 
to  the  trustees  Blair,  Eellv,  and  O'Donnell. 
but  subject  to  the  condition  that  a  chose 
in  action  is  not  assignable  so  as  to  authorize 
the  assignee  to  sue  at  law,  in  his>own  name, 
unless  the  right  to  do  so  is  given  b^  a  stat- 
ute, or  by  settled  law,  in  the  jurisdiction 
where  suit  is  brought.  This  is  the  well 
established  rule  of  the  common  law,  and  the 
common  law  touching  this  subject  governs  in 
the  District  of  Columbia.  *  If  the  trustees 
named  in  the  deed  of  1866  had  sued  in  this 
District  for  sums  due  upon  calls  or  assess- 
ments on  stock,  they  must  have  sued  in  the 
name  of  the  express  company  for  their  use, 
unless  the  stockholders  expressly  promised 
to  pay  them,  or  unless  such  a  promise  could 
be  implied  as  matter  of  law.  There  was  no 
such  express  promise  by  Marbury,  although 
he  concurred  in  the  assignment  made  by  the 
company  to  those  trustees.  % 

But  it  is  said  that  stockholders  must  be 
presumed  to  assent  to  every  la'rfal  disposi- 
tion made  of  its  property  by  the  corporation. 
When  this  point  was  made  in  Uietin  v. 
Busey,  5  Mackey,  248,  4  Cent  Rep.  600,  it 
was  fully  met  bv  Mr,  Justice  Cox,  speaking 
for  the  court  After  observing  that  a  stock- 
holder in  a  corporation  holds  a  double  rela- 
tion to  it ;  that  in  his  capacity  aa  debtor, 
he  has  not  promised  to  pay  to  the  company's 
order  or  to  its  assignee,  but  to  the  company 
only ;  and  that  as  stockholder  he  would  noC 
be  held  to  have  given  more  than  the  general 
authority  to  the  corporation  to  deal  with  its 
property,  he  said:  **If  we  go  further  than 
this,  we  must  hold  that  the  mere  fact  of  br- 
inff  a  stockholder  in  a  corporation  makes  his 
indebtedness  a  negotiable  one,  even  agaima 
the  terms  of  his  agreement  witii  the  company 
and  the  intention  of  the  partiea.  Tb^is,  if  a 
stockholder  borrowed  money  from  (Lc  cc!«*- 
pany  on  his  sealed  bond,  the  agreement  would 
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wo«ild  be  that  as  hit  bond  it  a  part  of  the 
aMota  of  the  company,  and  he  haa  generallj 
and  impliedlT  wanted  to  the  aasignment  or 
negolation  of  ita  property,  aa  it  may  think 
bert,  wffo,  hia  bond  may  be  negodaied  like 
a  promiaaory  note.  Bat  thia  reasoning  would 
not  atop  at  corporationa.  It  would  apply 
equally  to  partnenhipa.  Each  member  of  a 
partneiahip  ia  the  agent  of  all,  and  all  the 
othera  are  the  acenta  of  each,  and  all  or  each 
would  hare  antnority  to  aettle  debta  by  the 
aaaignment  of  property  of  the  firm.  If, 
then,  one  becomea  indebted  to  the  firm  on 
an  open  account,  the  firm,  on  the  principlea 
before  mentioned,  oould  aasign  or  negotiate 
the  debt,  and  ao  give  the  aasignee  a  right  of 
action  in  hit  own  name.  In  such  action  the 
plaintiff,  after  atating  the  orisrinal  indebted- 
neaa  and  its  aasignment,  which  would  make 
a  demurrable  case,  would  onlv  have  to  sup- 
plement it  by  an  arerment  that  the  debtor 
waa  a  member  of  the  firm  who  made  the  aa- 
aignment, and  his  case  would  be  complete. 
It  ia  hardly  necessary  to  say  that  this  would 
be  a  Dorel^  in  the  law  of  contract  and  action 
and  pleadinga,  for  which  not  a  aemblance  of 
authority  could  be  found.  *      ^ 

la  the  question  as  to  the  right  of  the  trustee 
Glenn  to  bring  this  suit,  in  his  name,  any 
different  by  reason  of  the  fact  that  the  Vir- 
ginia court  made  the  call  or  assessment  in 
Question,  substituted  the  plaintiff  aa  truatee 
1  the  place  of  Blair,  Kelly,  and  0*Donnell. 
remoTed,  and  both  authorized  and  directed 
kim  to  collect  and  receire  such  call  or  as- 
aeasment,  taking  steps  to  that  end  by  suit 
or  otherwise,  and  in  such  Jurisdiction  aa  he 
mi^t  be  advised?  We  think  not  Undoubt- 
edly the  express  company,  baring  refused 
or  neglectecl  to  make  the  necessary  call  or 
aaseasment,  a  court  of  equity  could  itaelf 
make  it,  if  the  intereat  of  creaitors  required 
that  to  be  done.  In  other  words,  aa  said  in 
A09iU  T.  Thap^,  105  U.  a  148,  145  [90: 
968,  9701,  and  repeated  in  Eatcldm  ▼.  GUnn, 
181  U.  8.  885  [ft:  198],  *'the  court  will  do 
what  ia  the  duty  of  the  company  to  do.** 
Bee  alao  Otent^  ▼.  Wmam$,  60  Mc{.  98.  118, 
114.  But  the  makinff  of  the  call  or  assess- 
ment by  the  court,  for  the  company,  does 
not  In  the  abeence  of  some  statutory  proris- 
Soo  on  the  subject,  chaoffe  the  rule  that  a 
demand  upon  the  stockholder  to  meet  a  call 
or  aaseasment,  \tj  competent  authority  must 
be  enforced  in  the  name  of  the  person  or  cor- 
poration holding  the  legal  title  to  the  stock 
anbacription,  naa  to  whom  the  promiae  of  the 
atockhoider  was  made.  There  is  no  reason 
why  the  trustee  Glenn  oould  not  hare  sued  in 
the  name  of  the  company.  For,  as  said  in 
Battkins  ▼.  Olenn,  concurring  with  the  Su- 
preme Court  of  Appeals  of  Virginia  in  Ham- 
iU0m  T.  OUmm,  85  Va.  901,  905,  ^'aathUcor- 
pormtion,  notwithstanding  it  may  haye  ceased 
the  proaecution  of  the  oblecta  lor  which  it 
waa  organixed,  could  still  proceed  in  the 
collection  of  debts,  the  enforcement  of  liabil- 
itiea,  and  the  application  of  its  assets  to  the 
payment  of  its  cieditora,  all  corporate  powers 
caseotial  to  those  ends  remained  unimpaired. " 
We  concur  entirely  in  the  yiews  expressed 
by  Mr.  JmsUc^  Cox,  speaking  for  the  court, 
in  Olenm  y.  Bum$,   where  will  be  found  a 
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careful  and  elaborate  discussion  of  thia  ques- 
ticm.  In  harmony  with  the  deciaion  in  that 
case,  we  hold  that  the  preaent  mit  cannot, 
consistently  with  the  principles  of  the 
common  law— which  ia  the  law,  upon  thia 
queation,  for  the  District  of  Oolumbia— be 
maintained  by  the  plaintiff  in  his  own  name, 
aa  trustee,  we  are  aware  that  a  different 
rule  obtaina  in  aome  juriadictions  where  the 
common  law  haa  been  modified  by  statute  or 
by  a  aettled  course  of  deciaiona,  nut  we  are 
unable  to  hold  that  the  law  of  this  District 
is  otherwise  than  has  been  indicated  in  thia 
opinion. 
Judgment  <nffirmed. 


GEOROB  £.  DOWLING.  PV-  in  Err., 

e. 

THE    NATIONAL    EXOHANGB   BANK 

OF  BOSTON. 

(See  &  a  Beporter%  ed.  Slt-aUL) 

ByiMf  of  one  partner  to  mak$  promistorp  no(e$ 
in  ih$  nafiM  oj  the  Jkrm  quution  for  th$ 
jwty. 

1.  The  doctrine  that  eaoh  partner  may  bind  the 
firm  by  piomliaoi/  notes  and  other  nairoctebto 
imtrumeDts  Is  geoenllj  Umlted  to  partoerahlps 
in  trade  and  oommeroe,  and  does  not  apply  to 
other  partnertbipa,  onlets  ft  Is  the  common  ou^ 
torn  or  asage  of  ■noh  busineM  to  bind  the  firm  by 
Deffottable  Instnimeotj,  or  It  Is  neoesMuy  for  the 
due  transaction  tliereof. 

&  In  an  aetion  upon  promlsaorj  notes  made  by 
one  partner  io  the  name  of  a  non-oommerolal 
partoenhip  without  exprea*  aotlo.ity  of  his 
partnen,  which  were  not  ass4  In  the  bwlDem  of 
the  flrm«the  iMoe  whether  the  other  partnen 
were  estopped  to  deny  the  aothorttr  to  make  the 
notes  In  the  nameof  theflmisoQe  for  the  jitry, 
under  aU  the  facts  of  the  ease,  and  is  not  one  of 
lawfortheooort. 

[No.  840.) 

Argufd  AprU  S9, 189M.    Doeidtd  Map  16,  ISSt. 

Vcfnu^At  to  whon  a  communny  of  profU  crtoim 
a  portiMfih^;  crccpMoiia,  see  «ioU  to  Ward  y. 
Thompaon,  IS:  SIS. 

A9  iQ  «okt«fiM,  dcdamttrifit,  «id  ddmiMlofia  le 
prove  portficnMp;  osiMful  rtjpfiA/iMom  eoemioM 
rwmoir^  see  noU  to  Teller  y.  Patten,  16c  SO. 

^  Co  liobilttycifpartiMrt  on  tOb  and  moCm;  poiMr 
I  of  port fwr,  <M  agawf,  to  hind  tiU  frm  at  party  to  iia-> 
0of iaU«  <iMtnwagiie>.  omd  oChcrwIas,  see  note  to  Le- 
Boy  V.  Johoaon.  7:  8B1. 

Am  io  votrtnerwhip' r9olty:  oontopanee  of:  rlghtM  of 
partn«tii  to  oomoo^  see  %t]U  to  Gibson  y.  Warden, 
flh  797. 

Am  tn  how  far  vortmrw  art  UabUfor  aoeh  othor*9 
actt^  mo  mots  to  Nelaoo  y.  um.  It:  81. 

At  to  oppMcotton  of  partmorthtp  amtti  Io  dtbto; 
rigkU  of  (ndirldiMl  and  partwariMp  ormtUon 
Ch«re4ffi.  see  noU  to  United  States  r.  Haolc  Se  til. 

Am  to  when  partntr  UabU  on  oontraeU  in  fkrm  nom% 
aftor  dimotution:  what  notiet  of  dtmoluticn  1m  necM- 
Mory  to  avoid  UabtUiy,  see  nou  to  Loreioy  y.  ttpaf • 
ford^tS:  SSL 

Am  to  effect  of  admlmUmo  of  part  war,  afttr  dittokm 
turn,  on  hiM  ooiMUtnon^  see  noC«  to  Thompaon  r. 
Bowman,  IS:  TV. 

^  to  r<0lklf  and  po«0irt  of  tmxioimg  portntra.  see 
noU  to  Moore  r,  Huntinaton,  H:  Stt. 
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rl  ERROR  to  the  CIrcnit  Court  of  the  Unit- 
ed States  for  the  Western  District  of  Michi- 
gan, to  review  a  1ud(rment  in  favor  of  the  Na- 
tional Exchange  Bank  of  Boston,  plaintiff,  for 
the  amount  of  three  promissory  notes  executed 
in  the  name  of  the  firm  of  F.  U.  White  <&  Co. 
by  a  member  thereof.  Reversed  as  to  defend- 
ant Dowline,  who  alone  prosecutes  this  writ  of 
error  with  directions  to  mmt  him  a  new  triaL 

See  same  case  below,  80  Fed.  Rep.  412. 

The  facts  are  stated  in  the  opinion. 

]Hes9r8.  HL  Brown  and  J,  C,  Fitzgerald,  for 
plaintiff  in  error: 

When  one  seeks  to  hold  a  non-trading  firm 
upon  a  negotiable  instrument  made  by  a  single 
partner,  he  must  prove  either  express  authority 
or  that  the  giving  of  promissory  notes  is  the 
custom  and  usage  m  the  same  busioess,  or  such 
facts  as  will  warrant  the  conclusion  that  the 
partner  had  been  invested  by  his  copartners 
with  the  requisite  authority. 

Judge  Y.  Brasttell,  18  Bush,  89;  Smith  y. 
SHoan,  87  Wis.  285;  FooUy  ▼.  WTHtmare,  10 
Heisk.  629;  JUeketU  ▼.  Bennett,  4  C.  B.  686; 
Basleham  y.  Toung^  5  Q.  B.  888:  BedleyY. 
Bainhridge,  8  Q.  B.  815;  Levy  y.  Pyne,  1  Car. 
&  M.  458;  Bramcth  y.  Boberts,  1  Biog.  N.  C. 
469;  Dickinson  v.  Valpv,  10  Barn.  &  C.  128; 
Oreenslade  y.  Dower,  7  Bam.  &C.  685;  Dow  v. 
Moore,  47  N.  H.  419;  Wagner  y,  Fretehl,  66  N. 
H.  496;  Bank  v.  Eider,  68  N.  H.  612;  Kimbro 
Y.  BuUitt,  68  U.  8.  22  How.  266,  268(16:  818, 
817). 

Met^i,  Lyman,  0.  Nbrrie  and  Mark  Nor- 
ris*  for  defendaiii  in  error: 

When  a  corporation  has  power,  under  any 
circumstances  to  issue  negotiable  securities,  the 
bona  fide  holder  has  a  riffht  to  presume  thev 
were  issued  under  the  circumstances  which 
give  the  requisite  authority,  and  they  are  no 
more  to  be  impeached  for  any  infirmity  in  the 
hands  of  such  a  holder  than  any  other  com- 
mercial paper. 

Knox  Ofuntiy  Cornn,  y.  AninwdUl,  62  U.  8. 
21  How.  689(16:  208);  QeMke  y.  Dubumu,  68 
U.  S.  1  Wall.  208  (17:  624);  MarehaU  XJounty 
Buprs.  Y.  Sehenek,  72  U.  S.  6  WaU.  784;  T^ 
ington  y.  Butter,  81  U.  8.  14  Wall.  296 
(20:  812);  San  Antonio  y.  Me^aff/,  96  U.  8. 814 
(24:  817);  Macon  County  v.  Sharee,  97  U.  8.  279 
(24:  890);  Qeneeee  County  Sav.  Bank  y.  Mich- 
igan Barge  Co.  62  Mich.  446. 

It  is  only  when  there  is  no  authority  for  the 
issue  of  the  securities  that  the  right  of  a  bona 
fide  holder  to  recover,  fails. 

Hopper  Y.  Covington,  118  U.  8. 160(80:  191); 
Oromwdl  y.  Sac  County,  96  U.  8.  51  (24:  681). 

In  cases  where  partnerships  are  engaged  in 
buying  and  selling  it  is  settled,  that  the  law 
implies  authority  to  make  commercial  paper, 
and  that  paper  made  bv  one  copartner  in  such 
firms  though  not  used  in  the  nrm  business  is 
binding  on  the  firm,  in  the  hands  of  a  good 
faith  holder  for  value  before  maturity. 

Wagner  v.  Simmons.  61  Ala.  148;  Prince  v. 
Orauford,  60  Bliss.  868;  Lindley,  Partn.  (Ra- 
palje's  ed.)  129;  Winship  v.  Bank  of  United 
States,  80  U.  8.  6  Pet.  629  (8:  216);  Kimln^  v. 
BuUitt,  68  U.  8.  22  How.  256  (16:  818);  Wal- 
worth  Y.  Henderson,  9  La.  Ann.  889;  National 
State  Capital  Bank  v.  Noyes^  N.  H.  85;  Lee 
v.  Ft,  Scott  Nat,  Bank,  46  Kan.  8;  Harris  y. 
Bnitimore,  8  L.  R  A.  677,  78  Md.  22;  Hoskin- 


son  Y.  Elliot,  62  Pa.  898;  Smstk  y.  OsUim,  lU 
Mass.  899. 

But  in  cases  where  the  firm  is  not  ropt^ 
in  buying  and  telling  the  qnestioa  vbcifas 
partners  have  the  auttiority  to  make  eoasicr- 
cial  paper  is  a  question  of  fact,  aod  snek  poncr 
will  be  held  to  exist  on  proof.  L  Of  expcca 
authority;  or  2.  Of  the  necessity  of  sock  pov- 
er  to  the  successful  oooduct  of  the  faooM; 
or  8.  Of  the  usage  of  similar  finas  cagiced 
in  the  same  business ;  or  4.  Of  tke  a^sc  of 
the  particular  firm. 

Prince  y.  Crawford,  60  MIm.  SSB;  SmOk  v. 
Shan,  87  Wis.  396;  Oray  v.  Wmrd^lBVLXi; 
National  State  Capital  Bank  Y,No9es,9il^  VL 
85;  HarrisY,  Baltimore,  8  L.  R.  A.  Cn.TSXd. 
22;  Irwin  y.  WiOiar,  110  U.  &  489  (»:  Sv 

The  evidence  as  to  the  cbarader  of  ikm 
partnership,  the  scope  of  its  busiiies  sad  ibc 
actual  course  and  conduct  thereof  came  vkoUr 
from  defendants  below  and  was  im  wo  m%j 
contradicted  or  disputed. 

It  therefore  became  the  doty  of  the  camt  it 
direct  a  verdict. 

Orleans  v.  Piatt,  99  U.  &  «?•  (2S:  #4-. 
SchuylkiU  A  D.  Imp,  dR,  Oo.y,  Mumsss.  «I 
U.  8.  14  Wall.  442  (20:  867);  WaOnm  v.  B^ 
hitt,  88  U.  8. 16  Wall  577(21:  489);  Arikm- 1 
Morgan,  112  U.  8. 495  (28:  825);  Mmem  QmMt, 
Y,  Shores,  97  U.  8.  272  (24:  889):  MfttU  » 
Nat,  i^nA;  V.  £tote  Auiifc,  77  U.  8. 10  WaU  ft4 
(19:  1008);  Baltimore  d  P,  R.  Co.  v.  JBmm.  H 
U.  8.489(24:  606);  Pieam$UsY.  FatU,mZ,^ 
22  Wall.  121  (22:  782). 

Not  even  gross  negligence.  oaaoeoapBaM 
with  actual  bad  faith,  issuffidenttocku^aa 
apparent  bona  fide  bolder  of  comuwscisl  lapa 
with  notice. 

Ooodman  y.  Simonds,  61  U.  S.  20  How.  SO 
(16:  984);  Murray  y.    Lardner,  •  U.  &  t 
Wall.  121  (17:  859);  Brottm  y.  Sjfsprd,  U  T 
8.  474-478  (24:  508);  Coliins  v.  flh&rt,  H  C 
8.  758  (24:  170);  Sw^ft  y.  Smith,  109  U.&40 
(26:  198). 

Mr.  Justice  Harlaa  deliYerad  tki  opbioi 
of  the  court : 

Edward  P.  Ferrr,  of  Grand  Havem  KM- 
igan,  and  (George  K.  Dowlin/t  and  Vnak  H 
White,  of  MonUgue,  in  tlie  same  Sttfs,  » 
tered,  February  1st,  1878,  into  writtes  ff 
tides  of  copartnership,  **  for  the  pn^m^t 
carrying  on  the  busineM  of  sawing  \smitt* 
pickets,  and  laths  at  said  villafe  o<  1km 
tague,  in  the  steam  saw  mill  Istdy  t^r^ 
erected,"  the  name  of  the  firm  beiaf  f  ^ 
White &Oo.,  andthepartDersbiptocoBiiw 
for  the  full  term  of  five  years,  nak«*i"C^ 
dissolved  by  agreement.  Of  the  cs»itil  c^ 
the  firm  Ferry  contributed  oae  halt  ^^ 
Dowling  and  White  one  fourth  eack 

By  the  written  terms  of  the  pstvsa^ 
no  part  of  the  capital  waa  to  be  divcrti^  "* 
usea  by  either  panner,  otherwise  ttea  k  :> 
business ;  the  profits  and  losses  «««  ^  ^ 
shared  according  to  their  reapedivt  istER^ 
Ferry  and  Downng  wen  Id  havt  tkt  cm^ 
charge  of  socurinff  the  sawing  for  Iki  vi 
the  supervision  of-the  financYal  pi^''^ 
business  and  of  the  firm's  books  to  bsdiw 
between  them  aa  thev  might  tp«B>  ^^^^  \ 
charge  for  their  services;  and  wkiii*»* 
have  full  management  of  the  work  of  av^ 
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r  hirisg  and  dischargiDg  of  men  and  fixing 
^eir  wages,  keeping  double  entry  books, 
rhidi  should  be  open  at  any  time  for  the  in- 
pection  of  the  partners,  and  receiving  for  his 
errices  one  thousand  dollars,  to  bo  paid  by 
be  dam.  It  was  further  provided  that  the 
ooks  of  the  firm  should  be  closed  as  of  Jan- 
lAiy  Slst,  in  e^ch  year,  the  profits  then  to  be 
scertained  and  passed  to  the  credit  of  the 
espectiye  partners,  and  applied  in  a  speci- 
led  way. 

At  the  date  of  the  several  transactions  out 
»f  ^idi  this  litigation  arose  there  was  a 
irm.  Ferry  &  Bro.,  at  Grand  Haven,  Mich- 
ean,  engaged  in  business  as  manufacturers 
>i  and  dealers  in  lumber  and  shingles.  It 
irfts  composed  of  Thomas  W.  Ferry  and  Ed- 
wrd  P.  Terry. 

The  present  action  involved  tiie  question 
of  the  liability  of  F.  H.  White  &  Co.  upon 
three  promissory  notes,  bearing  date,  respect- 
ively, Montague,  Michigan,  October   iTth, 

1882,  November  27th,  1882,  and  JanuaiylSth, 

1883,  and  for  the  respective  sums  of  ^,  288. 75, 
15,100.78,  and  $5,891.90,  and  payable,  each, 
four  months  after  date,  to  the  order  of  Ferry 
A  Bn>.,  *'at  the  National  £zchaxige  Bank, 
Boston,  Mass.,  value  received.''    Each  note 
was  indorsed  by  Thomas  W.  Ferry,  in  the 
oame  of  Ferry  &  Bro.,  and  was  sold  by  him, 
acting  in  the  name  of  his  firm,  to  that  bank. 
Neittor  White  nor  Dowling-— whose  firm  con- 
tinued in  business  under  the  above  articles 
tf  partnership  until  May  81st,  1888— had  any 
knowledge  of  the  existence  of  these  notes 
vntil  after  tiieir  respective  maturities  nor 
until  shortly  before  tiie  conmiencement  of 
tbis  acticm.    Neither  authorized  the  notes  to 
be  given.    They  were  gotten  up  by  Thomas 
W.  Fei  T,  with  the  aidof  Edward  P.  Ferry 
and  one  Thompson,  the  book-keeper  of  Feny 
&  Bro.,  the  latter  acting  under  the  direction 
of  Thomas  W.  Ferry.    The  proceeds  were 
used  for  the  benefit  of  Thomas  W.  Ferry,  or 
of  his  firm.    The  firm  name  of  F.  H.  White 
^  Co.  to  each  note  was   signed    by  Ed- 
ward P.  Ferry,  who  did  not  communicate  to 
White  and  Dowling  that  he  had  done  so. 

Separace  actions  having  been  brouj^ht  by 
the  bank  upon  the  notes,  they  were,  by  con- 
wot,  consolidated.  Before  the  order  of  con- 
solidation was  made  Dowling  filed  in  each 
action  his  affidavit,  stating  that  ^'on  the  17th 
day  of  October,  1882,  he  was,  and  still  is  a 
^mber  of  the  copartnership  firm  of  F.  H. 
White  &  Co.,  of  Montague,  Michigan;  that 
nrm  was  at  said  time,  and  still  is,  composed 
0'  Edward  P.  Ferry,  Frank  H.  White,  and 
^is  deponent  as  copartners ;"  that  **he  never 
wecuted  the  promissory  note,  a  copy  of 
which  was  served  upon  him  with  the  plain- 
"ff* 8  declaration ;"  that  **the  signature  there- 
^  is  not  in  the  handwriting  of  this  deponent ; 
and  that  said  promissory  note  was  not  ex- 
ecuted by  any  person  having  authority  to 
bind  this  deponent  or  to  bind  the  said  de- 
«<^ant8,  Edward  P.  Ferry,  Frank  H.  White, 
and  this  deponent  Jointly  upon  said  promis- 
•oiT  note." 

A.  verdict  was  returned  in  favor  of  the 
gaintiff  for  $17,791.45,  the  court  saying  to 
the  jury :    •*  Regretting  very  much  that  these 


make  defense  here,  are  in  such  a  situation 
that  they  must  suffer  firom  the  wrong-doing 
of  their  associate,  the  court  is  unable  to  re- 
lieve them  without  violating  principles  of 
law  which  are  essential  to  the  security  of 
mercantile  business,  and  violating  also  the 
rights  of  parties  innocent  of  the  wrong.  As 
there  is,  in  the  opinion  of  the  court,  no  ques- 
tion of  fact  about  which  there  is  any  conflict 
in  the  evidence,  the  court  holds  that,  giving 
effect  to  the  testimony,  the  plaintiff  is  en- 
titled to  a  verdict,  and  you  are  instructed 
to  find  accordingly  against  all  the  defend- 
ants." The  opinion  which  proceeded  this 
charge  is  reported  in  80  Fed.  Rep.  412. 

Judgment  having  been  rendered  upon  the 
verdict,  a  severance  was  duly  had  between 
the  defendants,  so  as  to  authorize  a  writ  of 
error  in  the   name  of  Dowling  alone. 

It  is  not  disputed  that  the  execution  by 
Edward  P.  Ferry,  in  the  name  of  F.  H. 
White  &  Co.,  of  the  notes  in  suit,  was  with- 
out express  authority  of  his  partners,  and 
that  neither  of  the  notes  was  given  or  used 
in  the  business  of  that  firm.  The  primary 
question,  therefore,  is,  whether,  for  the  pro- 
tection of  the  plaintiff,  a  bona  fide  purchaser 
for  value,  it  will  be  conclusively  implied, 
as  matter  of  law,  from  the  nature  or  course 
of  the  firm's  business  that  Edward  P.  Ferry 
had  authority  from  his  partners  to  make  those 
notes  or  either  of  them. 

Mr,  Justice  Clifford,  speaking  for  the  court 
in  Kimbro  v.  Bullitt,  63  U.  8.  22  How.  256, 
268  [16:  813,  817],  said  that  ''wherever  the 
business,  according  to  the  usual  mode  of 
conducting  it,  imports,  in  its  nature,  the 
necessity  of  buying  and  selling,  the  firm  is 
then  properly  regarded  as  a  trading  partner- 
ship, and  is  invested  with  all  the  powers 
and  subject  to  all  the  obligations  incident 
to  that  relation, "  citing,  among  other  cases, 
Winship  v.  Bank  of  XJnited  States,  80  U.  8. 
5  Pet.  529.  561  [8:  216,  227],  Mr.  Justice 
8tory  said  that  the  doctrine  that  each  partner 
may  bind  the  firm  by  bills  of  exchange, 
promissorjr  notes,  and  other  negotiable  in- 
struments is  generally  limited  to  partnerships 
in  trade  and  commerce,  and  does  not  apply 
to  other  partnerships  unless  it  is  the  common 
custom  or  usage  of  such  business  to  bind  the 
firm  by  negotiable  instruments,  or  it  is 
necessary  for  the  due  transaction  thereof. 
Story,    Partnership,  §  102a. 

In  Irwin  v.  WiUia/r,  110  U.  8.  499,  505 
[28:  225,  228],  Mr,  «/iMtu^  Matthews,  speak- 
ing for  the  court,  said:  ''The  liability  of 
one  partner,  for  acts  and  contracts  done  and 
made  bv  his  copartners,  without  his  actual 
knowleage  or  assent,  is  a  question  of  agency. 
If  the  authority  is  denied  by  the  actual 
agreement  between  the  partners,  with  notice 
to  the  partv  who  claims  under  It,  there  is 
no  partnership  obligation.  If  the  contract 
of  partnership  is  silent,  or  the  party  with 
whom  the  dealing  has  taken  place  has  no  no- 
tice of  its  limitations,  the  authority  for  each 
transaction  may  be  implied  from  the  nature  of 
the  business  according  to  the  ordinary  and  us- 
ual course  in  which  it  is  carried  on  by  those 
engaged  in  it  in  the  locality  which  is  its  seat, 
or  as  reasonably  necessary  or  fit  for  its  sue- 
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<>eiendants  YHiite  and  Dowling,  who  alone  |  cessfu)  prosecution.    If  it  cannot  be  found 
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in  that,  it  may  still  be  inferred  from  the 
actual  tbough  exceptional  course  and  con- 
duct of  the  business  of  the  partnership  itself, 
as  personally  carried  on  with  the  knowledge, 
actual  or  presumed,  of  the  partners  sought 
to  be  charged."  Again:  **  What  the  nature 
of  that  business  in  each  case  is,  what  is  nec- 
essary and  proper  to  its  successful  prosecu- 
tion, what  is  involved  in  the  usual  and 
ordinary  course  of  its  management  by  those 
engagf^l  in  it,  at  the  place  and  time  where  it 
is  carried  on  are  all  Questions  of  fact  to  be 
decided  by  tiie  Jury,  nom  a  consideration  of 
all  the  circumstances  which,  singly  or  in 
combination,  affect  its  character  or  determine 
its  peculiarities,  and  from  them  all,  ffiving 
to  eadi  its  due  weight,  it  is  its  province 
to  ascertain  and  say  whether  the  transaction 
in  question  is  one  which  those  dealing  with 
the  flrxD  had  reason  to  believe  was  authorized 
by  all  its  members.  The  difficulty  and  dutv 
of  drawing  the  inference  suitable  to  each 
case  from  all  it9  circumstances  cannot  be 
avoided  or  supplied  by  affixing  or  ascribing 
to  the  business  some  general  name,  and  de- 
ducing from  that,  as  a  matter  of  law,  the 
right  of  the  public  and  the  duties  of  the 
partners."       ** 

It  is  very  clear  that  the  articles  of  agree- 
ment be*^ween  Ferry,  YHiite  and  Dowling 
did  not  cieate  a  partnership,  each  member 
of  which  had,  under  the  settled  rules  of 
commercial  law,  and  as  between  the  firm 
and  those  dealing  with  it,  authority  to  give 
negotiable  paper  in  its  name.  The  firm  was 
of  Uie  class  denominated  in  many  adjudged 
cases  as  non- trading  or  non- commercial  firms, 
the  members  of  which  couid  not  be  held,  as 
matter  of  law,  and  b^  reasons  of  the  nature 
of  ^e  partnerdiip  business,  to  have  authority 
to  execute  negotiable  instruments  in  the 
name  of  the  firm. 

We  quite  agree  with  the  learned  ludge 
who  presided  at  the  trial,  that  the  liability 
of  a  partnership  upon  negotiable  instruments 
executed  by  one  partner  in  the  name  of  the 
[518]  firm,  exists  not  only  where  the  firm  is  a  trad- 
ing or  commercial  partnership,  but  **  where 
the  actual  course  of  business  pursued  adopts 
the  practice  of  issuing  the  mercantile  paper 
of  the  firm  to  accommodate  its  necessities  or 
convenience  whenever  the  occasions  occur." 
But  the  difficulty  in  this  case  is  that  the  Jury 
were  not  permitted  to  determine,  from  a  con- 
sideration of  all  the  circumstances  of  the 
case,  what,  in  view  of  the  admitted  nature 
of  the  business  of  F.  H.  White  &  Co.,  was 
necessary  and  proper  to  its  successful  opera- 
tion, what  was  involved  in  the  usual  and 
ordinarv  course  of  its  management  by  those 
engaged  in  it,  or  what  should  be  inferred 
from  the  actual  course  and  conduct  of  the 
partnership,  so  far  as  it  was  known,  or  ought 
reasonablv  to  have  been  known,  to  the  par- 
ties sought  to  be  charged  with  liability  on 
tibie  notes  in  suit.  We  do  not  deem  it  neces- 
sary to  make  a  detailed  statement  of  the 
numerous  facts  disclosed  by  the  evidence,  or 
to  suggest  what  inference  might  be  drawn 
from  tnem.  It  is  sufficient  to  sav  that  the 
issue  as  to  whether  the  defen<£uits  were 
estopped  to  dispute  the  authority  of  Edward 
P.  Ferry  to  make  the  notes  in  suit,  in  the 

798 


name  of  F.  H.  White  &  Co., 
liarly  for  the  jury,  under  all  tiie  fKtsladi- 
cating  the  nature,  necessitiea  and  eoone  of  1 
business  of  the  firm,  and  under  proper  i»> 
structions  from  the  court  as  tt>  the  lenJ 
principles  by  which  they  ahoold  be  gaiSed 
in  determining  the  case. 

We  think  the  court  erred  in  holdin*.  as 
matter  of  law,  that  the  Jury  were  not  at 
liberty,  under  any  view  of  the  facts,  to  fiaa 
for  the  defendants.  It  seems  to  us  that  « 
verdict  in  their  favor  would  not  have  bees 
so  palpably  against  the  evidence  as  to  htrt 
made  it  the  duty  of  the  court  to  set  it  aaiJe 
and  grant  a  new  trial. 

TkeJudgmsfU  is  reverted  a»  to  the  dtfeniani 
DowUnff,  who  alone  proeeeuUe  tkit  writ  tf 
errart  wUh  directione  to  grant  kim  •  mip  trioL 


THB  8TATB  OF  NEBRASKA, 

pUUnant, 

V, 

STATE  OF  IOWA. 
(See  a,aBeporter%6d.ilfJ 


Deerm  eMbUehing  boundarjf 

ondlowtL 


This  case  was  aivoed  Jan.  M 
February  29,  Ifloa,  but  the  teal 
poned,  fti  order  that  the  paitlaa  ndcbt 
designation  of  the  boundary  betweai 
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Noia.-Jiidfei(ri  eettlemmut  cfetau 

The  Supreme  Court  baa  JmlidSodOB  of  a  tofltei 
by  one  State  against  another,  to 
tabUBb  the  bouDdaries  betweeo  the  i 
Island  V.  MasBachuaetts.  37  U.  &  IS  FbL  or  *  J 

This  court  bas  JurledlctiOD  of  querttoaa  of  1 
ary  between  two  states  of  thJa  UnSoo,  altkomk  M 
decision  will  affect  the  limits  of  the  anifiilgatf 
of  the  states.  Virginia  v.  West  V  iii^Bia,  HU.  & 
U  Wa)L  W  CBO:  07). 

No  court  acts  differently  in  deetdtegoa  a1 
ary  between  states  than  oo  Unea 
tracts  of  land.   Bhode  island  t. 
U.S.  12  Pet.  667(9:1238). 

If  there  Is  uncertainty  wbera  tM  bjAlaitbft 
case  ap|>ropriate  to  equity.  An  Iseue  at  law  to4r 
rected,  and  a  commission  of  booodary  awerii^  «i. 
if  the  court  Is  satlslled  without  eltber,  they  e^ 
oree  what  and  where  the  boundaiy  of  a  faraLS 
manor,  a  province,  or  a  state,  is  asd  ihiB  te. 
Rhode  Island  T.  IfasBschosetta,  «U.&  ISFM.V 
(9:  1288). 

On  a  matter  of  disputed  stale  bonadaiy.  s  bfl 
and  cross  bill  It  the  moat  appto|»rlate  mods  of 
ceedlng,  as  it  allows  an  afllrmadfe decree  ob< 
side,  establishing  the  disputed  ttne,  aad  haviet  * 
permanently  marked  if  necessary.  MIhhnbi  «. 
Iowa,  48  U.  a  7  How.  aSO  02:  681). 

Where  a  bill  li  filed  by  one  State 
to  establish  a  dispated  boundary,  the  United ! 
has  an  interest  in  the  cootroverey,  and  tiw  Aoor* 
ney-Oencural  on  his  appllcatioo  may  hiUnwi  ■■< 
appear  in  behalf  of  the  United  States,  adduee  fw 
deoce,  and  be  heard  in  argumeot.  notidtT. 
Georgia,  68  U.  S.  17  How.  418  Oft:  I8U. 

The  boundary  of  a  State,  when  aaMrtsl  la  sHw 

to  determine  the  extent  of  the  jurisdictioB  of  • 
court,  is  not  a  simple  queetlou  oC  law,  but  tbt  w- 
plication  of  the  evidence  in  the  siiiiilslawtof 
it  belongs  to  the  Jury.  United  Statss  v.  JarHls* 
66  U.  &  1  Blaok,  484  aT:  W). 
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Mid  mofa  agTeement  having  been  made  tbe 
f  oUowlnir  decree  !•  now  entered. 
iNo.  4»  original.] 
Argued  Jmn.  £9,  I89t.    Ikeree  entered  May  16, 
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ILL  In  equity. 


Original   case   reported   In    148  U.  8.  859 
\flnte,  180). 

Tbe  decree  was  not  entered.  Tbe  court 
ftaled  in  Us  opinion  as  follows:  '  'We  bave  in- 
dicated as  dcArly  as  is  i)08sible  the  boundary 
between  tbe  two  states,  and  upon  these  princi- 
plea  tiie  parties  may  sgree  to  a  designation  of 
such  boundary,  and  such  designation  will  pass 
into  a  final  decree.  If  no  agreement  is  possi- 
ble, then  the  court  wiU  appoint  a  commission 
to  soryey  and  report  in  accordance  with  the 
yiews  bmin  expressed."  Tbe  parties  baying 
sgfeed  upon  tbe  designation  of  a  boundary  in 
■ocordaDce  with  the  principles  set  forth  in  the 
opinion  of  this  court  aforesaid,  filed  on  Febru- 
•ly  28, 1892,  tbe  court  now  on  May  16, 1892, 
make  the  following  decree. 
Mr,  J,  M,  Woolworih  for  complainant 
Meeere.  Jno.  T,  Stone,  Bmith  MeFAereon,  and 
J.  J,  Siewart  for  defendant. 

Decree. 
This  cause  came  on  to  be  heard  upon  tbe 
pleadings  and  proofs,  and  was  argued  by 
eoonsel,  and  thereupon,  the  parties  having 
agreed  upon  a  designation  oi  the  boundary 
in  accorclanoe  with  the  principles  set  fortn 
in  the  opinion  of  this  court,  filed  on  Feb- 
ruary 29,  1892,  it  is  ordered,  adjudged,  and 
decreed  as  follows: 

That  the  boundary  between  the  State  of 
Nebraska  and  the  State  of  Iowa,  between  the 
north  line  of  sections  twenty -two  (^)  and 
twenty-three  (28),  in  township  seventy-five 
(75)  north  of  range  forty-four  (44)  west  of 
the  fifth  principal  meridian,  according  to 
tbe  surveys  of  the  public  lands  in  the  State 
of  Iowa,  and  the  middle,  east,  and  west  line 
of  section  twenty-eij3:ht(28)  in  said  township 
and  ranc^e,  is  and  is  hereby,  established  in 
the  middfle  of  tbe  main  diannel  of  the  Mis- 
souri river,  save  and  excepting  the  part  of 
tbe  said  boundary  described  as  u>llows : 

Commencing  at  a  point  on  tbe  south  line 
of  section  twenty  (20),  in  township  seventy- 
five  (75)  north,  range  forty-four  (44)  west  of 
the  fifth  principal  meridian,  produced  eight 
hundred  and  sixty-one  and  one  half  (861i) 
feet  west  of  the  southeast  comer  of  said  sec- 
tion, and  running  thence  northwesterly  to 
t  point  on  the  south  line  of  lot  four (4)  of 
section  (10),  in  township  fifteen  (15)  north  of 
ran^  thirteen  (13)  east  of  the  sixth  principal 
meridian,  twenty- two  hundred  and  seventy- 
five  (2,275)  feet  east  of  the  southwest  corner 
of  the  northwest  quarter  of  the  southeast 
quarter  of  said  section  ten  (10)  ;  thence  north- 
erly to  a  point  on  the  north  line  of  lot  four 
(4)  aforesaid,  two  thousand  and  sixty-eight 
(2,068)  feet  east  of  the  centre  line  of  said  sec- 
tion ten  (10)  ;  thence  north  to  a  point  on  the 
sorth  line  of  section  ten  (10),  two  thousand 
sod  sixty-eight  (2,068)  feet  east  of  the  quarter 
section  comer  on  the  north  line  of  said  sec- 


tion ;  thence  northerly  to  a  point  three  hun- 
dred and  twelve  (812)  feet  west  of  the  south 
east  comer  of  lot  one  (1),  in  section  three- 
(8) ,  township  fifteen  (15)  north,  range  thir- 
teen (18)  east  aforesaid ;  thence  northerly  to 
a  point  on  the  section  line  between  section 
two  (2)  and  three  (8),  three  hundred  and 
fifty-eight  (858)  feet  south  of  the  quarter  sec- 
tion corner  on  said  line;  thence  north- 
easterly to  the  centre  of  the  southeast  quarter 
of  the  northwest  quarter  of  section  two  (2) 
aforesaid;  thence  east  to  tiie  centre  of  uie 
west  half  of  five  lot  (5),  otherwise  described 
as  the  southwest  quarter  of  the  norUiwest 
quarter  of  section  one  (1),  in  township  fif- 
teen (15),  range  thirteen  (18)  aforesaid; 
thence  southeasterly  to  a  point  on  the  south 
line  of  lot  five  (5)  aforesaid,  fifteen  hundred 
and  forty  (1,540)  feet  west  of  the  centre  of 
section  one  (1),  last  aforesaid ;  thence  south 
two  thousand  and  fifty  (2,050)  feet  to  a  point 
fifteen  hundred  and  forty  (1,540)  feet  west 
of  the  north  and  south  open  line  through 
said  section  one  (1) ;  thence  southwesterly  to 
the  southwest  corner  of  the  northeast  quar-  [5211 
ter  of  tbe  southwest  quarter  of  section  twenty* 
one  (21),  in  township  seventy-fiye  (75)  north,  / 
range  forty-four  (44)  west  of  the  fifUi  prin- 
cipal meridian;  thence  southeasterly  to  a 
point  six  hundred  and  sixty  (660)  feet  south 
of  the  northeast  comer  of  the  northwest 
quarter  of  the  northeast  quarter  of  section 
twenty-eight  (28),  in  township  seventj-fiye 
(75)  north,  range  forty -four  (44)  west,  afore- 
said; and  said  line  produced  to  the  centm 
of  the  channel  of  the  Missouri  river. 

Commencing  again  at  the  point  of  beg^n* 
ning  first  named,  namely,  a  point  on  the  soutili 
line  of  section  twenty  (20),  in  township  sey- 
enty-fivo  (75)  north,  range  forty-four  (44) 
west  of  tbe  fifth  principal  meridian,  pro- 
duced eight  hundred  and  sixty-one  and  one 
half  (861i)  feet  west  of  the  southeast  comer 
of  said  section,  and  running  thence  south- 
easterly to  a  point  six  hundred  and  sixty 
(660)  feet  east  of  the  southwest  comer  of  the 
northwest  quarter  of  the  northwest  quarter 
of  section  twenty-eight  (28),  in  township 
seventy-five  (75)  north,  ran^e  forty-four  (44) 
west  of  the  fifth  principal  meridiar^  and 
said  line  produced  to  the  centre  of  the  chan- 
nel of  the  Missouri  river. 

The  territory  ?.ying  on  the  west  of  said 
line  from  the  point  last  aforesaid,  to  the  sec- 
tion line  between  section  two  (2)  and  three 
(8),  in  township  fifteen  (15  )  north,  range 
thirteen  (18)  east  of  the  sixth  principal  meri- 
dian, accotding  to  the  government  surveys 
in  Nebraska,  and  also  the  territory  lying 
north  of  the  above  described  line,  to  where 
it  intersects  the  middle,  east,  and  west  line 
of  section  one  (1),  in  said  township  and 
range,  and  the  territoir  lyins^  east  of  the 
above  described  line  from  the  point  last 
aforesaid  to  the  Missouri,  are  in  the  State  of 
Nebraska,  and  the  lands  included  between 
and  within  the  above  described  line  arc  in 
the  State  of  Iowa. 

It  is  further  order  that  the  costs  of  this 
suit  be  paid  by  the  parties  equally. 
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COUNT  JOSEPH  TELFENER,  Ptff.  in  Err., 

9, 

GEORGE  W.  RU8S. 

(See  8.  a  Beporter*8  ed.  fiSMMS.) 

Damages  for  breach  of  contract  of  sale  cf  land 
— damages  for  breae/i  ef  contract  ef  stale  qf 
right  to  purchase  land^  right  to  purchase 
land  is  propertif — when  damages  recovered, 

1.   The  measure  of  damages  for  breach  of  a  con- 
tract for  sale  of  land  by  the  purchaser  is  the  dif- 


ference between  the  contract  pfioe  sad  tke  ait 
able  value  of  the  propertj. 
S.   The  measure  of  damages  tor  bremtik  off  a  eso- 
traot  of  sale  of  a  right  toporofaaae  lanA  isthe  dtf- 
f  erenoe  between  the  contract  prtoe  wmd  the  mi- 

liiob* 


ttba 


Tested  in 


able  value  of  the  right 

made. 
8.   It  seems  that  If  a  right  to 

howerer  short  a  period  is 

valuable  right  and  is  in  that 

in  the  absence  of  express  pcohibittoo  it  is 

able. 
4.   Where  pUUntiir  sold  to  *i^*«ww^«l  ^ib  dg^ 


"Sorm—As  to  vendues  damaoes  for  breach  of  eon^ 
tract  for  sole  of  chatteUt  see  note  to  Shepherd  v. 
Hampton,  4:  800. 

As  to  damOfOe  for  breach  of  contract  for  salt  of 
lands;  amount  of,  see  note  to  Hopkins  v.  Lee,  5:  218. 

As  to  measure  ofdamoigesfor  breach  of  dfvenant  of 
seisin,  see  Wfte  to  Le  Boy  v.  Beard,  12: 1151. 

As  to  stated  sum  in  contracts  whether  penalty  or 
liquidated  damages,  see  note  to  Tayloe  v.  Sandif  ord, 
6:884. 

As  to  interest  as  damages^  see  note  toSneed  v.  Wis- 
ter,  6:  717. 

As  to  damages  for  infringement  of  patents;  treble 
damages,  see  note  to  Hogg  v.  Emerson,  18:  824. 

As  to  vindictive  damages  in  actions  for  torts,  see 
note  to  Day  v.  Woodworth,  14: 18L 

As  to  measure  of  damages  for  nuisance,  see  note  to 
Baltimore  &  P.  B.  Co.  v.  Fifth  Baptist  Church,  27: 
780. 

Measure  cf  damages  for  breach  of  contracts 
and  covenants  as  to  real  property  and  on  acUee 
of  pertumal  property  and  agreements  connected  there- 
vfUh. 

In  an  action  to  recover  money  paid  to  bind  a 
contract  for  the  purchase  of  land,  on  the  ground 
that  deftsndant  cannot  pass  a  valid  title,  the  plain- 
tiff is  entitled  to  damages  for  expenses  incurred  in 
examiniag  the  title  and  preparing  the  necessary 
papers,  with  interest  thereon.  Turner  v.  Beynolds, 
UGaL214. 

Vendee*s  measure  of  damages  for  vendor*B  re- 
fusal to  convey  is  at  least  the  value  of  the  land, 
with  intorest.    Greenwood  v.  Hoyt,  41  Minn.  88L 

The  fact  that  it  was  known  to  the  vendee,  as  well 
as  the  vendor,  that  the  latter  did  not  have  the  title 
when  the  contract  was  made,  will  not  relieve  the 
vendor  from  the  payment  of  the  expense  of  look- 
ing up  the  title  to  the  property,  where  it  was  ex- 
pected by  both  that  the  vendor  would  be  able  to 
procure  and  convey  the  title.  Northridge  v. 
Moore,  U8  N.  Y.  419, 24  Abb.  N.  a  86. 

A  vendee  in  a  contract  for  the  sale  of  land  is  not 
entitled  to  recover,  aside  from  the  purchase  money 
paid  and  expenses  of  examination  of  tbe  title,  other 
than  nominal  damages,  as  for  breach  on  the  part 
of  the  vendor  arising  from  his  inability  to  convey 
a  good  or  marketable  title.  Walton  v.  Meeka,  120 
N.Y.7*. 

In  an  action  for  fraudulent  representations  by 
which  plaintiff  was  induced  to  exchange  lands  for 
other  lands  to  which  defendant  had  no  title,  the 
measure  of  damages  is  the  actual  value  of  the  land 
exchanged  or  out  of  which  the  plaintiff  was  de- 
frauded.   Woolenslagle  v.  Bunals,  70  Mich.  64S. 

The  measure  of  damages  for  frauduleot  repre- 
sentations as  to  land  purchased  is  the  difference 
between  the  amount  paid  and  the  actual  value  of 
the  land.  Williams  v.  McFadden,  28  Fla.  148;  flitch- 
cock  V.  Baughan,  86  Mo.  App.  216i. 

Where  a  sale  of  land  by  one  having  no  title  is 
Induced  by  his  misrepresentation,  but  neither  party 
cootomplates  improvements  thereon,the  purchaser 
can  recover  only  the  purchase  money  and  interest. 


v. 


Cost  of  imr  rovements,  exemplary 
attorneys*  ft  3S  cannot  be  leoovered. 
Taylor,  74  T^x.  216.  « 

In  an  action  for  breach  of  covenant  in 
the  plaintiirs  expenses  in  defending  sulia  In 
pass  and  for  ejectment  are  properly  addedaa  apsit 
of  toe  damages.  Winnipiseogee  Paper  Co,  v. 
Eaton.  66  N.  H.  18. 

The  measure  of  damages  in  an  aoCioQ  for  a 
of  a  covenant  of  warranty  in  a  deed  ia 
money,  with  6  per  cent  interest  frotn  the  tte*  of 
yielding  possession  to  the  hoUier  of  the 
titie.    Lambert  v.Bstes,  00  Mo.  ODk 

If  the  vendee  of  real  property  is  ertoted.  the 
dor  who  warranted  toe  title,  must 
chase  price  without  reference  to  tbe 
depreciated  value  of  the  propertv  at  the 
tbo  eviction.    BOyer  v.  Amet,  41 J 

Tbe  measure  of  damages  for 
upon  real  estate  is  toe  actual  ImpainneDt  ot  tht 
estate  resulting  toerefrom.  Foster  ▼.VtastecttK. 
H.4flL 

Damages  for  breach  of  ooveoaot 
cumbrance  are  merely  nominal.  If  the 
is  still  outstanding.   Lane  ▼.  Riohardsoo.  104  H.  C 
642L 

Upon  proof  that  the  plaintiff 
suit  of  defendants  failure  to  discharge 
brance,  the  measure  of  damages  is 
price  paid  and  wholly  lost.    Chioa  ▼ 
Mo.  App.  678b 

The  measure  of  damages  fer  the  Tii  raiii  by  s 
vendor  of  an  executory  eontraot  for  the  sals  si 
land  is  the  difference  between  the  value  of  thslai 
estimated  at  the  time  the  contract 
toe  price  agreed  to  be  paM  thsretec  V 
V.  Boberts,  77  Wis.  620. 

The  measureof  damages  for  tbe  bteacih  of  a 
tract  to  convey  lands  to  a  vendee  who 
possession,  made   valuable 
bought  lumber  and  hauled  It  on  tbe 
buildings,  is  the  value  of  tfaelandsat  tbs  ttessf 
the  breach,  leas  the  price  tbe  veudw  was  io  pa* 
toeref or,  together  with  any  special  damaiM  ^ 
purchasing  the  lumber.   Cade  v.  Browa.  1  Ws*. 
40L 

The  measure  of  damages  recovetahie  by  a  fee- 
dor  upon  the  abandonment  of  a  eontraot  of  mk 
by  the  purchaser  Is  the  dlfleteuoe  bifs«  «to 
contract  price  of  the  land  and  Its  vatoe  at  tht  ttar 
of  abandonment  and  re-entry, 
paid.   Drew  ▼.  Pedlar,  8T  ChL  iOb 

In  an  action  for  a  spedflo 
alternative  for  damages  against  a  fse*Bc  of 
who  has  voluntarily  deprived  hiaaetf  of  the 
to  fulfill  his  oontnct,  the  measure  of 
the  value  of  the  bmd  at  tbe  time  when  hs  pel  ftsei 
of  his  power  to  oompleto  his  oootraoL  VWi^ 
V.  Hemdon,  78  Tex.  ITS. 

yendee*s  messureof  damages  for  bteadh  sf  est 
ranty  by  vendor  and  loss  of  tbe  Isad  li  ihs  p» 
chase  price,  wUh  interest  ffetMB  tbe  date  of  svWMa. 

Albernathy  v. PhOiips, tt Ta.  WS;  Wammsf^^s^ 
hu)e,  100  N.  a  7S. 
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pur^nse  land  for  a  eortetn  jnrloe  per  acre,  and 
the  irfalDtlff  was  ready  to  fullUl,  and  the  defend- 
ant faDed  to  comply  with  the  contract,  and  plaln- 
tur  aues  defendant  for  damages  for  such  failure, 
he  most,  in  order  to  recover,  prove  bis  damages 
and  where  he  produces  no  evidence  on  that  sub- 
ject ht  la  not  entitled  to  recover. 

[No.  829.] 

Argued  Apnl  tt,  B6,  189t.    Decided  May. 16, 

189$. 


IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Texas  to 
review  a  judgment  for  the  plaintiff  for  dam- 
ages  for  the  failure  of  the  defendant  to  fulfill 
a  contract  of  purchase  of  the  right  to  purchase 
land.  Reversed  with  direetiom  to  grant  a  nete 
trial. 

Statement  by  Mr,  Justice  Field: 

On  the  14th  of  July,  1879,  the  Legislature  of 


Upon  Inreaoh  of  a  covenant  of  warranty  in  a  deed 
the  grantee  is  entitled  to  recover  aa  damages  the 
full  amount  of  consideration  paid,  and  interest 
thereon  from  the  date  of  such  payment,  irrespec- 
tive of  the  date  of  the  deed  or  the  recital  of  con- 
■Ideration  therein.    Bevine  v.  Lewis,  88  Minn.  Si. 

The  measure  of  damages  for  breach  of  the  cove- 
nant of  seisin,  is  prima  facie  the  consideration  paid. 
Bat  this  role  may  be  varied  by  the  circumstances— 
Rioh,  for  instance,  as  where  the  covenantee  ac- 
quires some  estate  of  value,  although  not  the  one 
covenanted.    Ogden  v.  Ball,  88  Minn.  287. 

The  amount  of  recovery  in  an  action  by  a  pur- 
chaser of  land  against  a  remote  warrantor  in  a 
conveyance  covering  a  larger  quantity  of  land 
must  be  limited  to  an  aliquot  part  of  the  llabilitv 
of  theldefendant  on  his  covenant;  and  this  re- 
covery cannot  be  enlarged  by  the  fact  that  the 
claims  of  other  purchasers  on  account  of  such 
warranty  are  barred  by  statute.  Witzman  v. 
Hirsh.  87  Tenn.  518L 

Where  a  vendor  of  land  falsely  represents  it  to 
be  a  greater  quantity  than  it  really  is,  and  sells  it 
as  being  ao  many  acres,  at  a  certain  price  per  acre, 
the  purchaser^  measure  of  damage  is  the  differ- 
ence between  the  value  of  the  tract  as  represented 
and  as  It  reaDy  was  at  the  time.  Howes  v.  Axtell, 
74  Iowa,  400;  Woolman  v.  Wirtsbaugh,  22  Neb.  4i)0. 

Damageecnmdeeofperwonalm'opeHyimdeontractM 
connecUd  therewith. 

In  a  oootract  for  the  sale  of  goods,  the  measure 
of  damages  for  a  fbUure  to  deliver  Is  the  difference 
between  the  contract  price  and  the  value  of  the 
article  tn  the  market  at  the  time  and  place  of  de- 
livery. Bahm  ▼.  Deig,  121  Ind.  288;  Loescher  v. 
Deisterberg,  26  DL  App.  620;  Eaulkner  v.  Oloster, 
79  Iowa,  15. 

In  an  action  for  a  breach  of  contract  for  the  sale 
of  icoods  at  such  rates  as  may  be  from  time  to  time 
agreed  npon  In  the  future,  no  price  having  in  fact 
ever  been  agreed  npon,  the  plaintiff  can  recover 
nominal  damages  only.   Smith  v.  Loa^r*  182  Pa.  80L 

The  damage  which  a  party  sustains  by  reason  of 
the  breach  of  a  contract  to  deliver  stock,  if  the 
property  has  a  market  price,  is  the  market  price 
for  the  property,  or,  if  it  has  no  market  price, 
what  It  wonld  cost  to  procure  the  same  if  it  were 
possible  to  do  so.   Barnes  v.  8eligman,  65  Hun,  880. 

Where  the  article  cannot  be  obtained  In  the 
market,  the  measure  of  damages  for  failure  to  de- 
liver Is  the  actual  loss  sustained  by  the  vendee. 
If  he  has  sold  the  article  purchased  to  another,  his 
measure  of  damages  Is  the  difference  between  the 
agreed  prices  of  purchase  and  resale.  Loescher  t. 
Deisterberg,  26  Bl.  App.  680. 

In  an  aodon  for  breach  of  contract  to  purchase 
railroad  ties  to  be  delivered  on  the  line  of  a  rail- 
road, only  actual  damages  for  the  loss  of  material 
<)eUvered  can  be  recovered.  Loss  of  credit.  Inters 
est  for  money  advanced  by  factors,  and  loss  of 
crop,  are  too  remote.  Walker  ▼.  WUmlngton,  0. 
*A.B.Go.208.a80. 

The  measure  of  damages  for  breach  of  a  con- 
tract to  deliver  property  at  a  particular  time  and 
place  may  be  ascertained  by  proof  of  the  market 
^^ue  in  other  markets,  where  there  is  no  market 


price  at  the  place  agreed  on.    McDonald  v.  Unaka' 
Timber  Co.  88  Tenn.  88. 

The  measure  of  damages,  in  case  the  vendor  is 
prevented  from  fully  performing  his  part  of  a  con- 
tract of  sale  by  the  unwarranted  acts  of  the  ven- 
dee, is  the  market  value  of  the  property  delivered. 
Smith  V.  Keith  ft  P.  Coal  Go.  86  Mo.  App.  667. 

The  amount  of  liability  for  a  breach  of  a  con- 
tract to  furnish  horses  is  not  to  be  measured  by  the 
fact  of  the  other  party's  loss  or  gain  in  his  transac- 
tions with  other  parties  to  whom  he  has  contracted 
the  same  property.  Black  v.  De  Gamp,  78  Iowa, 
71& 

Damages  for  breach  of  contract  to  furnish  ma- 
chinery which  cannot  be  procured  in  the  market, 
to  a  projected  limited  partnership  thereafter  or- 
ganized by  the  parties  purchasing  as  general  part- 
ners, may  Include  loss  suffered  from  consequent 
inability  successfully  to  establish  and  fit  out  the 
proposed  business.  Abbott  v.  Hapgood,  5  L.  R.  A* 
686, 160  Mass.  248. 

Damages  for  a  breach  of  a  contract  to  accept 
manufactured  articles  cannot  be  mitigated  on  the 
ground  that  the  manufacturer  might  have  sold 
the  articles  during  a  part  of  the  unexpired  term 
for  the  same  prices.  Crescent  Mfg.  Go.  v.  N.  O. 
Nelson  Mfg.  Co.  100  Mo.  826.  ^ 

Where  one  who  has  agreed  to  buy  an  article  to 
be  manufactured  repudiates  his  contract  without 
cause,  before  delivery,  the  measure  of  damages 
for  the  breach  is  the  difference  between  the  con- 
tract price  and  the  value  of  the  article  in  the  con- 
dition in  which  It  was  when  the  buyer  was  notified 
by  the  seller  that  he  repudiated  the  contracL 
Tufts  V.  Lawrence,  77  Tex.  626. 

The  measure  of  damages  for  refusal  of  a  vendee 
In  an  executory  contract  for  the  sale  of  goods  to 
receive  the  goods  is  the  difference  between  the 
price  agreed  upon  and  the  market  value  on  the 
day  appointed  for  delivery.  Unexcelled  Fire 
Works  Go.  V.  Polites,  180  Pa.  686;  Oaibout  v.  Clark, 
24  Mo.  App.  426:  Kingsland  ft  F.  Mfg.  Co.  v.  St. 
Louis  Malleable  Iron  Co.  28  Mo.  App.  626. 

A  vendor  cannot  recover  damages  for  a  failure 
to  accept  all  the  property  contracted  to  be  deliv- 
ered In  installments  unless  the  vendee  repudiates 
the  entire  contract,  or  intends  to  reject  all  further 
installments.  Lee  v.  J.  B.  Sickles  Saddlery  Go.  88 
Mo.  App.  20L  fe 

The  measure  of  damages  for  the  breach  of  a  con- 
tract for  the  product  of  an  orchard  is  the  value  of 
the  product  at  the  time  the  same  was  fit  for  deliv- 
ery.  Smock  V.  Smock,  87  Mo.  App.  66. 

The  measure  of  damages  for  goods  sold  and 
found  to  be  of  no  value  Is  the  sum  paid  for  them. 
Callender  L  &  W.  Co.  v.  Badger,  80  Ut  App.  814; 
Hayner  T.  Churchill,  20  Mo.  App.  676. 

When  the  maker  of  a  patent  machine  or  artidCb 
desiring  to  introduce  it  Into  general  use,  delivers 
It  with  a  view  to  a  sale,  and  afterwards  becomes 
entitled  to  have  it  returned  to  him  because  of  the 
failure  of  the  party  to  whom  it  was  delivered  on 
trial  to  accept  It,  or  comply  with  the  terms  or  con- 
ditions of  the  delivery,  the  Interest  on  its  price  or 
value  from  the  time  of  the  wrongful  detention  to 
the  trial  furnishes  the  proper  measure  of  damages. 
Redmond  ▼.  American  Mfg.  Co.  121 N.  Y.  416. 
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Texas  passed  an  Act  "to  ProTide  for  the  Sale 
of  a  Portion  of  the  UDappropriated  Public 
liaDds  of  the  State,"  and  the  inyestment  of  the 
proceeds.  Tlie  following  are  the  sections  of 
the  Act  which  bear  upon  this  case: 

"Sbo.  2.  That  any  person,  firm,  or  corpora- 
tion, desiring  to  purchase  any  of  the  unappro- 
priated lands  herein  set  apart  and  reserved  for 
sale,  may  do  so  by  causing  the  tract  or  tracts 
which  such  person,  firm,  or  corporation  de- 
sires to  purchase,  to  be  surveyed  by  the  au- 
thorized public  surveyor  of  the  county  or  dis- 
trict in  which  said  land  is  situated. 

*'Sbg.  8.  It  shall  be  the  duty  of  the  surveyor 
to  whom  application  is  made  by  responsible 
parties,  to  survey  the  lands  designated  in  said 
application  within  three  months  from  the  date 
thereof,  and,  within  sixty  days  after  said  sur- 
vey, to  certify  and  record  a  map  and  field- 
notes  of  said  survey;  and  he  shall  also,  within 
the  said  sixty  days,  return  to  and  file  the  same 
in  the  General  iJand  Office,  as  required  by  law 
in  the  other  cases.    .    .    . 

"Sec.  5.  Within  sixty  days  after  the  return 
to  and  filing  in  the  General  Land  Office  of  the 
[523]  surveyor's  certificate,  map,  and  field-notea  of 
the  land  desired  to  be  purchased,  it  shall  be 
the  right  of  the  person,  firm,  or  corporation 
who  has  had  the  same  surveyed  to  pay  or 
cause  to  be  paid  into  the  treasury  of  the  State 
the  purchase  money  therefor  at  toe  rate  of  fifty 
cents  per  acre,  ana  upon  the  presentation  to 
the  Commissioner  of  the  General  Land  Office 
of  the  receipt  of  the  state  treasurer  for  such 
purchase  money,  said  Commissioner  shall  issue 
to  said  person,,  firm,  or  corporation  a  patent 
for  the  tract  or  tracts  of  laud  so  conveyed  and 
paid  for. 

"Sec.  7.  It  shall  be  the  duty  of  the  Com- 
missioner of  the  Gkneral  Land  Office  to  give 
such  general  and  specific  instructions  to  the 
surveyors  in  relation  to  the  survey  of  the  pub- 
lic lands  under  the  provisions  of  this  Act  as 
may  best  subserve  all  interests  of  this  State  and 
carry  into  force  and  effect  the  intent  and  pur- 
poses of  this  Act 

"Sec.  8.  After  the  survey  of  any  of  the  pub- 
lic domain  authorized  by  this  Act,  it  shall  not 
be  lawful  for  any  person  to  file  or  locate  upon 
the  land  so  surveyed,  and  such  file  or  location 
sIihII  be  utterly  null  and  void. 

•'Skc.  9.  Should  any  applicant  for  the  pur- 
chase of  public  land  fail,  refuse  or  neglect  to 
pay  for  the  same  at  the  rate  of  fifty  cents  per 
ncrc  wilbin  the  time  prescribed  in  section  5  of 
this  Act,  he  shall  forfeit  all  rights  thereto  and 
shall  not  thereafter  be  allowed  to  purchase  the 
sarue,  but  the  land  so  surveyed  may  be  sold  by 
the  CommiRsioner  of  the  deneral  Land  Office 
to  any  other  person,  firm,  or  corporation  who 
shall  pay  into  the  treasury  the  purchase  money 
therefor.'* 

An  amendment  of  the  Act  in  1881  extended 
its  provisions  to  unappropriated  land  in  other 
counties  than  those  originally  mentioned.  On 
the  22d  of  January,  1^88,  both  acts  were  re- 
pealed. Whilst  the  first  of  these  acts  was  in 
Irorce  the  plaintiff  below,  the  defendant  in  er- 
ror here,  claimed  to  have  acquired  a  valuable 
and  transferah'.e  interest  in  a  large  body  of 
these  lands,  exceeding  in  extent  a  million  of 
acres,  and  to  have  sold  the  lands  to  the  defend- 
ant below,  Count  Joseph  Telfencr,  at  twenty- 
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five  cents  an  acre.    To  reoofcr  daaatt^s  for 
breach  of  this  alleged  contract,  aad  a 
mentary  contract  of  the  aaoie  date 
ing  it,  the  present  action  waa  broogbt  is  a 
court  of  Texas. 

The  petition  of  the  plaintiff,  tbe  first 
ing  in  the  action,  alleges  that  tbe  pUiatiff  is  a 
resident  of  Texas,  and  that  tbe  defeodaat  ii 
net  a  resident  of  the  State,  tNZt  a  transieot  ps- 
son  then  temporarily  in  tbe  State  of  New 
York;  that  on  the  first  day  of  November  the 
plaintiff  was  the  sole  owner  of  a  eertain  vsln- 
ablc,   valid,  and  transferable  interest  Ib  the 
the  whole  of  a  certain  body  of  land  cootaiajag, 
as  subsequently  ascertained  by  survey^  1«8U 
tracts  of  640  acres  each,  being  an  mggrtgaie  cf 
1.160,820  acres,  situated  in  tbe  ooanty  of  D 
Paso,  in  the  State  of  Texas;  and  formtog  pan 
of  what  is  known  aa  the  Pacific  reaervadoa, 
and  that  he  had  become  such  owoer  by  cobs 
plying  with  the  requirements  of  tbe  Act  of 
July  14.   1879,  mentioned  above  asd  of  the 
amendatory  Act  of  March  11, 1881.    Tlie  ppo 
tion  then  details  the  mode  in  which  tbe  p^ 
tiff  became  such  owoer,  namely,  that  duria^ 
the  month  of  October.  1882.  beincr  a  respocsi- 
ble  party,  and  intending  to  purcliase  tbe  aid 
body  of  land  which  was  subject  to  sale  oodcr 
the  terms  of  the  acts  mentioned,  be  applied  to 
the  surveyor  of  the  county  of  £1  Paao  for  tbr 
purchnse  and  survey  of  the  eighteen  huodrrd 
and  thirteen  tracts,  describing  tbem  by  meta 
and  bounds  as  a  whole;  that  he  made  tbe  ap> 
plication  pursuant  to  the  instructioiM  of  the 
Commissioner  of  the  (Jeneral  Land  Office  of  tbe 
State  to  the  surveyors  of  the  counties  stiu  laad 
districts  containing  lands  subject  to  sale;  tbst 
tbe  application  was  filed  and  record-^  in  the 
office  of  the  surveyor  in  October,  18^,  that, 
having  thus  made  due  application  for  the  f«r- 
chase  and  survey  of  said  lands,  he  was,  oo  the 
first  day  of  November,  1882,  about  to  Nvt 
them  surveyed  into  tracts  of  640  acres  eack 
when  the  defendant,  by  hia  duly  autboriva 
agents,  applied  to  him  to  purchase  bis  {niereM 
in  the  lands  thus  acquired;  and  that  thcreopoa 
the  plaintiff,  not  yet  having  paid  to  tbe  Siitt 
of  Texas  the  fifty  cents  per  acre,  to  wbSrh  tbt 
Sta\e  was  entitled,  and  the  defendant  offeriai 
to  assume  such  payment  and  deairiair  sfaaply 
to  contract  with  the  plaintiff  for  tbe  porcteM 
and  assignment  of  hb  right  to  puiehaae  tnm 
the  State,  they  entered  into  tbe  oootiads  ooa- 
tained  in  the  exhibits  annexed,  marked  M  aai 
N,  which  are  as  follows: 

*'£xHiBrr  IL 
"Thb  State  of  Tkxab,  ) 
County  of  DnUn$,         f  "• 

**This  contract  and  agreement  eotcnd  lals 
by  and  between  George  W.  Ruas,  of  D«Ibs 
€ounty,  Texas,  party  of  tbe  firat  part,  sad 
Count  J.  Telfener.  party  of  tbe  seoood  pst. 
this  first  day  of  November,  A.  D.  lt)8l»  «*- 
nesseth  as  follows: 

'*  Whereas  said  Russ  claims  to  have  Badei^ 
plication  in  due  form  for  tbe  purchase  of  sboat 
one  million  acres  of  land,  more  or  less,  is  B 
Paso  county,  Texaa,  from  tbe  State  of  IVai 
under  and  oy  virtue  of  an  Act  of  tbe  Liftlih 
ture  of  Texas,  approved  July  14,  187*,  prottt 
log  for  a  sale  of  a  portion  of  tbe  pubbc  laadi 
of  Texas  at  50  orata  per  acre,  and  tbe  aasad- 
ments  to  said  Act,  said   appUcatloa  kaftsf 
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in  October,  1883,  and  duly  filed  in 
ibe  snrreyor's  ofl3ce  of  El  Paso  county,  at 
Ysleta:  mnd  whereas  the  said  Count  Telfener 
is  desirous  of  purchasing  from  said  Russ  all 
bis  rii^hts,  titles,  and  interest  under  and  by  rea- 
son of  such  application,  provided  it  shall  ap- 
pear thst  such  application  has  been  regularly 
made  and  filed  in  such  manner  as  will,  under 
the  terms  of  said  law,  entitle  the  said  Russ  to 
become  tlie  purchaser  of  the  said  lands  from 
the  State  of  Texas;  and  in  such  case  has  agreed 
and  promised  to  pay  to  said  Russ,  as  consider- 
ation of  bis  sale,  transfer,  and  assignmeot  of 
all  bis  said  rights,  titles  and  interest,  twenty- 
five  cents  per  acre  for  each  and  eveiy  acre  of 
land  covered  by  his  said  application,  and  the  said 
Russ  has  agreed  and  bound  himself,  in  consid- 
eration of  said  price  and  sum  to  be  paid  to  him, 
to  sell,  transfer,  and  assign  unto  the  said  Count 
Telfener  all  bis  rights,  titles,  and  interest  in 
said  landa  acquired  by  his  application  and 
files — 

"In  order,  then,  that  the  said  contract  of 
purchase  and  sale  and  assignmeot  may  be  ef- 
fected the  said  parties  agree  as  follows f 

"The  said  Count  Telfener,  for  the  purpose 
of   ascertaining  whether  tbe  said  application 
for  purchase  has  been  regularly  and  properly 
maae  as  aforesaid  and  according  to  the  pro- 
Tisions   of  said  law  and  the  amount  of  land 
covered   by  or  embraced  within  such  appli- 
catioD,  shall  proceed  at  once  and  inspect  the 
records  and  files  of  the  surveyor's  office  of  El- 
Paso  county,  at  Ysletn,  and  the  map  of  said 
county  in  said  office.    If  it  isball  be  there  shown 
that  the  said  application  and  files  thereof  have 
been    regularly  and  properly  made  in  such 
manner  as  under  tbe  terms  of  said  law  would 
entitle  the  said  Russ  to  become  the  purchaser 
of  said  lands  from  the  State  of  Texas,  the  said 
parties  shall  ascertain,  bv  reference  to  said  ap- 
plication and  files  and  the  maps  of  said  county 
in  said  surveyor's  office  and  in  the  office  of  the 
Commissioner  of  the  Qeneral  Land  Office  of 
the  State  at  Austin,  the  number  of  acres  ap- 
proximately embraced  in  or  covered  bv  said 
application  and  files.    The  number  of  acres 
being  ascertained  by  approximation  in  manner 
aforesaid,  and  said  application  having  been 
found  good  and  regiilar  as  aforesaid,  ttie  said 
Count  Telfener  agrees  to  pay  to  the  said  Russ 
in  cash,  in  the  city  of  Dallas  or  the  city  of 
Austin,  Texas,  as  said  Rush  shall  prefer,ninety 
per  centum  of  the  said  purchase  price  so  agreed 
upon  as  aforesaid  for  the  number  of  acres  so 
ascertained  approximately  as  aforesaid;  and 
tbe  said  Russ  agrees  and  binds  himself  that 
upon  such  payment  being  made  he  will  execute 
and  deliver  to  said  Count  Telfener  any  and  all 
deed  or  deeds  or  other  instruments  that  may 
be  proper  or  necessary  conveying^traoaferring, 
aoa  assigning  unto  the  said  Count  Telfener  all 
and  singular  the  rights,  titles,  and  interests 
that  the  said  Russ  now  has  or  may  be  entitled 
to  in  and  to  said  lands  by  reason  of  such  applica- 
tion and  files,  binding  himself  by  covenant  of 
warranty  against  all  persons  clalmingor  to  claim 
tbe  same  or  any   part  thereof  by,  through, 
or  under  him.      It  is  understood,  however, 
tbat    the    said    inspection,  acertainment  of 
regularity   of   files,  and   of   the  amount  of 
land   by  approximntion  shall  be  completed 
on  or  before  the  15th   day   of   November, 


1882,  and  tbat  tbe  said  Count  Telfener  shall 
not  be  entitled  to  any  deUty  beyond  that  time 
for  said  purposes  ana  for  making  the  payment 
aforesaid. 

"After  the  transfer  and  assignment  aa  afore- 
said shall  have  been  made  by  the  said  Russ    p. 9,.^ 
the  said  Count  Telfener  shall  proceed,  without    L«*  •  J 
delay,and  have  said  lands  surveyed  and  platted, 
and  the  field-notes  thereof  returned  and  filed 
according  to  the  provisions  of  said  law. 

"Upon  the  completion  of  said  surveys  and 
field-notes  the  number  of  acres  embraced  in 
said  lands  so  sold  and  transferred  shall  be  as- 
certained, and  if  the  said  sum  so  paid  as  afore- 
said by  said  Count  Telfener  shall  not  amount 
to  the  full  purchase  price  of  twenty-five  cents 
per  acre  for  each  and  every  acre  of  said  land 
the  deficit  shall  be  paid  at  once  in  cash  to  said 
Russ  by  tbe  said  Count  Telfener  in  the  city  of 
Dallas,  Texas,  or  at  Austin,  Texas,  as  the  said 
Russ  may  prefer. 

"Witness  our  hands  this  1st  day  of  Novem- 
ber. 1882. 

"Geo.  W.  Russ. 
"J.  Telfener, 
"By  C.  Baccaiisse.  Agt. 

"Witness:  Chns.  Fred.  Tucker. 
Wm.McGrain." 

"Exhibit  N. 

"This  contract  and  agreement  entered  fnto 
this  1st  day  of  November,  1882, by  and  between 
Count  J.  '^'elfener  and  G.  W.  Russ,  witnesseth 
as  follows: 

"Whereas  \he  said  parties  have  this  day 
entered  into  a  contract  providing  for  the  sale 
and  transfer  by  the  said  Russ  to  the  said  Count 
Telfener  of  all  the  right,  title,  ana  interest  of 
the  said  Russ  in  a  certain  tract  of  about  one 
million  acres  of  land  in  El  Paso  county,  Texas, 
for  the  purchase  of  which  the  said  Kuss  bos 
made  application  under  and  by  virtue  of  the 
Act  of  the  Legislature  of  Texas  approved  July 
14, 1879,  known  as  the  50cent  Act;  and  whereas 
if  said  sale  and  transfer  shall  be  made  as  pro- 
vided for  by  said  contract  it  will  be  necessary 
to  complete  the  surveys  of  said  land  and  file 
the  field-notes  and  maps  thereof  in  the  sur- 
veyor's office  of  El  Paso  county.  Texas,  and 
in  the  Gkneral  Land  Office  at  Austin  within  tha 
time  required  by  the  said  law:  Now.  there- 
fore, it  IS  agreed  by  the  said  Russ  that  if  the 
sale  and  transfer  shall  be  made  under  the  ^nid 
contract  as  aforesaid  he  will  at  his  own  proper 
cost  and  expense  make  all  the  surveys,  field-  [528] 
notes.and  maps  of  the  said  lands  and  file  them 
in  the  office  of  the  surveyor  of  £1  Paso  county 
and  in  the  Gkneral  Land  Office  of  the  State,  at 
Austin,  in  tbe  manner  and  within  the  time  re- 
quired by  the  provisions  of  the  sa' j  law,  and 
uiat  he  will  pay  all  the  fees  required  to  be  paid 
for  such  patents  as  shall  be  issued  by  the  Com- 
missioner of  the  General  Land  Office  for  said 
lands  to  said  Count  Telfener,  his  heirs  or 
assigns,  tbe  said  surveys,  field  notes,  and  maps 
to  be  correct,  and  in  consideration  of  said 
services  and  payments  to  be  rendered  and  paid 
by  said  Russ  the  said  Count  Telfener  agrees 
acd  binds  himself  to  pay  to  said  Russ  in  cash, 
at  the  city  of  Dallas  or  Austin,  Texas,  the  sum 
of  five  (6)  cents  per  acre  for  each  and  every 
acre  so  surveyed,  platted,  and  returned  bv  hiiu 
as  aforesaid,  said  payment  to  be  made  as  follows, 
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Tiz:  Three  (8)  cents  per  acre  when  the  sanrej 
and  field-notes  shall  be  completed  and  one  (1) 
cent  per  acre  when  the  field-notes  shall  be  filed 
in  the  land  office,  and  the  balance  when  the 
patents  shall  issue. 

"Witness  our  hands  this  1st  day  of  Novem- 
ber, 1882. 

"Geo.  W.  Russ, 
"J.  Telfener, 
,  "By  C.  Baccarisse,  Agt,** 

The  petftion  alleges  that  by  the  contracts  set 
forth  the  plaintiff  sold,  and  agreed  to  assign  to 
the  defendant,  and  the  defendant  purchased 
and  agreed  to  accept  from  the  plaintiff,  at  the 
price  of  twenty -five  cents  an  acre»a  conveyance 
of  plaintiff's  application  to  i)urcba8e  of  the 
State  1,818  tracts  of  land,  being  part  of  the 
Pacific  reservation,  and  that  at  the  time  the 
plaintiff  was  able  and  authorized  to  make  the 
contracts  and  to  execute  and  deliver  a  proper 
and  valid  assignment  and  transfer  of  bis  said 
application  and  of  all  his  rights,  titles,  and 
intf'rest  thereunder  to  the  defendant. 
[5201  '^^^  petition  also  contains  various  allega- 
^  ^  tions  as  to  arrangements  made  by  the  parties 
for  ascertaining  whether  or  not  the  application 
of  the  plaintiff  for  the  purchase  of  the  lands 
had  been  regularly  and  properly  made  and  ac- 
cording to  the  provisions  of  the  law  of  Texas, 
and  among  others  that  such  conformitv  being 
shown  as  would  entitle  the  plaintiff  to  become 
the  purchaser,  the  defendant  agreed  to  pay 
him  ninety  per  cent  of  the  purchase  price 
stipulated,  it  also  alleges  the  leadiness  of  the 
plaintiff  to  fully  comply  with  the  contract  and 
the  failure  of  tihe  defendant  in  all  things  to 
comply  with  HbFi  same  on  his  part,  to  the  dam- 
age of  the  plaintiff  of  four  hundred  thousand 
dollars. 

The  plaintiff  therefore  prayed  judgment  for 
the  sum  of  twentv-five  cents  per  acre  alleged 
to  be  due  to  him  for  said  one  million  one 
hundred  sixty  thousand  three  hundred  and 
twenty  acres,  and  also  for  the  sum  of  fifty- 
eight  thousand  and  sixteen  dollars,  alleged  to 
be  due  him  on  the  supplemcntaiy  contract 
contained  in  Exhibit  N,  together  with  legal 
interest  on  both  sums,  and  for  such  further 
Judgment  and  decree  as  on  the  hearing  might 
seem  equitable  and  just 

The  defendant  appeared  to  the  action,  and 
for  answer  said:  First,  that  the  petition  was 
insufficient  in  law,  wherefore  he  praved  judg- 
ment; second,  that  he  denied  all  and  singular 
the  allegations  of  the  petition;  and,  third,  that 
he  denied  that  he  executed, bv  himself  or  agent, 
the  instruments,  or  either  of  them,  annexed  to 
the  petition. 

The  case  was  subsequently,  on  application  of 
the  defendant,  removed  from  the  state  court  to 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas,  and  there  the  de- 
fendant had  leave  to  file  an  amended  answer, 
which  averred,  1st,  that  the  petition  was  insuf- 
ficient in  law  to  require  him  to  answer  it,  upon 
which  the  judgment  of  the  court  was  prayed; 
2d,  that  the  so-called  Pacific  reservation  was 
not  subject  to  sale  by  the  State  of  Texas;  and, 
8d,  that  if  Baccurisse,  mentioned  in  the  petition 
as  the  agent  of  the  defendant,  ever  had  any 
authority  to  negotiate  in  regard  to  the  pur- 
chase of  lands  in  i  exas,  it  was  merely  as  an 
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employ^  under  one  Wescott.  and  his  CBf4oT' 
ment  was  merely  to  inquire  and  an  ■  i  iwii 
whether  options  or  conditumalcoDtncta  oould 
be  obtained  by  which  paitka  wofild  a^ree  to 
sell  lands  in  that  State  subject  to  the  iaspectioa 
and  approval  of  an  expat  or  inspedor  KBtooc 
by  a  London  syndicate  for  that  purpose,  tocfc 
contract  not  to  be  final  and  binding  onkais  rati- 
fied by  the  defendant  after  the  approval  xA  the 
expert;  that  the  defendant  never  knew,  oma 
shortly  before  the  present  suit  was  institnted, 
that  Baccarisse  had  attempted  to  execate  any 
contract,  as  set  up  in  the  petition;  and  that  ha 
never  authorized  him  to  make  any  cootracia. 
nor  ever  approved  or  ratified  any  made  hy 
him.  This  answer  was  agtin  aroeoded.  by 
leave  of  the  court,  by  the  additio«i  of  a  f orthfr 
defense,  in  which  the  defendant  averred  that  if 
any  sudi  contract  or  contiacta  as  are  refrmd 
to  and  exhibited  with  the  petition,  wen  entered 
into  by  his  authority  or  ratified  by  hioi,  which  is 
denied,  the  same  were  without  any  oomideim 
tion,  or,  if  there  was  any  valid  considcraiwa 
therefor,  the  same  failed  in  this,  tbat  the  hw 
which  permitted  the  purdiaae  of  the  lands  was 
rep^ed  before  the  steps  required  tbexeby  Id 
obtain  title,  or  any  vested  interest  thcma, 
could  have  been  or  were  taken,  and  by  rea- 
son thereof  all  right,  if  any,  which  defcodaac 
acquired,  or  could  have  acquired  under  the 
contracts  were  lost  to  him. 

The  case  was  tried  by  the  eoort  with  a  Jo't. 
Among  other  things,  it  was  oootended  ySf  the 
defendant  that  the'plaintiff  had  no  aarigi>*hlt 
interest  in  the  lands  described,  bat  the  coon, 
of  its  own  motion,  charged  the  Jury  ihatlf  thb 
were  the  rule  when  nothing  but  an  appKciftioa 
had  been  filed,  the  Supreme  Court  of  ttieScaii 
had  decided  that  after  surveys,  a  rifhl  did  at- 
tach which  could  not  be  divested  hw  ad 
legislation,  and  that,  in  that  case,  all  the 
veys,  excepting  four  mentioned,  we 
before  the  first  day  of  November,  188S,  ths 
date  of  the  contract  of  sale.  To  tliia  mUor  aa 
exception  was  taken.  It  waa  also  cocienrtej 
that  the  plaintiff,  even  if  the  cootrads  had 
been  originally  valid,  had  suffered  no  p 
ary  damages  from  their  breach,  and  the 
was  reqi^ested  to  charge  the  jury  thai  the 
ure  of  damages  would  be  the  dUfeicau  h»> 
twcen  twenty-five  cents  per  acre,  for  as  bsbt 
acres  as  were  embraced  in  the  plaintUTs  appl- 
cation  to  the  county  surveyor  to  purchase,  sad 
the  diminished  market  value  below  thai  1|«ib 
on  the  15th  of  November,  188S;  thatooipecU 
damages  could  be  recovered  unless  they  wot 
alleg^  and  proved,  and  aa  sodi  damages  kai 
neither  been  alleged  nor  proved  the  Jury  sboold 
find  for  the  defendant;  but  the  court  RfoH 
thus  to  charge,  and  instructed  the  Jury  that  If 
the  contracts  were  made  as  slated,  sad  thi 
plaintiff  had  complied  with  the  laws  of  IVxsi 
respecting  the  application  for  the  laadi.  bt 
was  entitled  to  recover  twenty  five  oeots  m 
acre  for  all  the  lands  of  which  a  aorfey  » 
made.  To  this  ruling  an  excepdoo  was  takes 
The  Jury  found  for  the  plaintiff  in  the  wm  of 
$884,800.88.  A  lemitUtur  of  f400.S8  hafiif 
been  made  therefrom.  Judgment  was  catfnd 
for  the  balance,  namely,  $884,409,  the  mim  i» 
draw  interest  at  the  rate  of  eight  per  eeal  ptf 
annum.  To  review  this  Judgment  the  ew  ii 
brought  here  on  writ  of  error. 
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beto  niftda  in  October,  IML  tod  dolj  AM  io 
the  mrTflyor's  office  of  El  Pmo  couDtir,  at 
YsleU:  ftod  whereat  the  lald  Count  Teliener 
la  dedrooa  of  porchaaing  from  taid  Rtua  all 
hit  riffhta»  titlea,  and  intereat  ander  and  bj  rea- 
son of  auch  application,  provided  it  ahall  ap- 
pear that  aocb  application  baa  been  regularly 
made  and  filed  io  aocb  manner  aa  will,  under 
the  terma  of  lald  law,  entitle  tbe  said  Ruaa  to 
become  the  purcbaaer  of  tbe  said  landa  from 
the  State  of  Tezaa;  andin  aucb  caae  baa  agreed 
and  proroiaed  to  pay  to  aaid  Ruta,  aa  consider- 
ation of  bit  lale,  transfer,  and  assignment  of 
all  biasaid  rigbta,  titlea  and  intereat,  twenty- 
flTecenta  per  acre  for  eacb  and  cTeiy  acre  of 
landcorered  by  bis  said  application,  and  tbe  said 
BUiss  bas  agreed  and  bound  bimself.  in  oonsld- 
aratioo  of  said  price  and  sum  to  be  psid  to  bim. 
to  sell,  transfer,  and  aasign  unto  tbe  udd  Count 
Telfener  all  bis  rigbts,  titles,  and  interest  in 
said  landa  acquired  by  bis  application  and 


"In  order,  tben,  tbat  tbe  said  contract  of 
purcbase  and  sale  and  assignment  may  be  ef- 
fected tbe  said  parties  agree  aa  follows: 

"Tbe  said  Count  Telfener,  for  tbe  purpose 
of  ascertaining  wbeiber  tbe  said  application 
for  purcbase  bas  been  regularly  and  properly 
made  as  aforesaid  and  according  to  tbe  pro- 
'SS6]  Tisions  of  said  law  and  tbe  amount  of  land 
oorered  by  or  embraced  witbio  sucb  appli- 
cation, sball  proceed  at  once  and  inspect  tbe 
records  and  flies  of  tbe  surveyor's  office  of  £1- 
Paso  county,  at  Tsletn,  and  the  map  of  said 
countj  in  said  office.  If  it  6ball  be  there  shown 
that  the  said  application  and  (ilea  thereof  have 
been  regularhr  and  properly  made  io  such 
manner  as  under  tbe  terms  of  said  law  would 
entitle  tbe  sakl  Russ  tobecome  tbe  purchaser 
of  said  lands  from  the  SUte  of  Texas,  the  said 
parties  sball  aacertain,  bv  reference  to  said  ap- 
plication and  flies  and  tne  maps  of  said  county 
In  said  surveyor's  office  and  in  tbe  office  of  tbe 
Commissioner  of  tbe  General  Land  Office  of 
tbe  State  at  Austin,  the  number  of  acrea  ap- 
proximately embraced  in  or  covered  by  said 
application  and  fllea.  Tbe  number  or  acrea 
being  ascertained  by  approximation  in  manner 
afoTMald,  and  said  application  having  been 
found  jroiod  and  reguUur  as  aforesaid,  the  naid 
Cooal  Telfener  agrees  to  pay  to  tbe  said  Rusa 
In  caab,  in  tbe  city  of  ballaa  or  tbe  city  of 
Austin.  Texas,  aa  said  Rush  sball  ptefer.ninety 
per  centum  of  tbe  said  purcbase  price  so  agreed 
upon  aa  aforeaaid  for  tbe  number  of  acrea  ao 
ascertained  approximately  aa  aforesaid:  and 
tbe  said  Rosa  agreea  and  binds  himself  tbat 
upon  aucb  payment  being  made  be  will  execute 
and  deliver  to  said  Count  Telfener  an?  and  all 
deed  or  dceda  or  other  instruments  tnst  may 
be  proper  or  neceasary  con  veylng.tran&f  erring, 
ano  assigning  unto  tbe  said  Count  Telfener  all 
and  singuUr  the  rights,  titles,  and  interests 
that  tbe  aald  Rnss  now  bas  or  may  be  entitled 
to  in  and  to  said  hinds  bv  reason  of  sucb  applica- 
tion and  flies,  binding  himself  by  covenant  of 
warranty  against  all  persons  dalmiogor  to  claim 
tbe  same  or  any  part  thereof  by,  through, 
or  under  htm.  It  is  understooci,  however, 
tbst  tbe  said  inspection,  acertainment  of 
rei!ii)srity  of  flies,  and  of  tbe  amount  of 
land  by  a pproxi mutton  shall  be  completed 
on   or   before  tba  15th   day   ol   November. 


1888,  and  that  tba  aaid  Coiuit  Telfener  aball 
not  be  entitled  to  anr  delay  beyond  that  time 
for  said  purposes  and  for  making  tbe  payment 
aforesaid. 

''After  the  transfer  and  assignment  aa  afore- 
aaid shall  have  been  made  by  tbe  said  Rosa    .__.. 
tbe  said  Count  Telfener  shall  proceed,  without    [o*^J 
delay,and  have  ssid  landa  surveyed  and  platted, 
and  tbe fleldnotea  thereof  returned  and  filed 
according  to  tbe  provistons  of  said  law. 

'TTpon  the  completion  of  said  surveys  and 
fleld-notea  the  number  of  acres  embraced  in 
mid  lands  so  sold  and  transferred  shall  be  aa- 
certained.  and  if  tbe  said  sum  so  paid  as  afor^ 
said  by  said  Count  Telfener  shall  not  amount 
to  the  full  purchase  price  of  twentv-five  cents 
per  acre  for  eacb  and  every  acre  of  said  land 
tbe  deficit  shall  be  paid  at  once  in  cash  to  said 
Russ  by  tbe  said  Count  Telfener  in  tbe  dty  of 
Dallas,  Texas,  or  at  Austin,  Texaa,  as  tbe  said 
Russ  may  prefer. 

"Witness  our  bands  this  1st  dsy  of  Novem- 
ber. 1888. 

"Oea  W.  Rusa. 
'•J.  Telfener. 
"By  C.  Bsccaiisse.  Affl, 

••Witness:  Chns.  Fred.  Tucker. 
Wm.  McOrslo.- 

"Exhibit  N. 

"This  contract  and  a;n^(?ement  entered  fnto 
this  1st  day  of  NovemlM'r,l8!:$2Jiy  and  between 
Count  J.  '^elfener  and  O.  W.  Kuas.  witnesseth 
as  follows: 

"Wb9reas  the  said  parties  have  this  day 
entered  into  a  contract  providing  for  the  ftafe 
and  transfer  by  tbe  said  Russ  to  the  said  Count 
Telfener  of  all  tbe  right,  title,  ana  interest  of 
the  said  Russ  In  a  certain  tract  of  about  one 
million  acres  of  Und  in  £1  Paso  county,  Texo^, 
for  tbe  purcbase  of  which  the  said  Russ  bos 
msde  application  under  and  by  virtue  of  the 
Act  of  tbe  Lefdslsture  of  Texas  spproved  July 
14. 1879, known  as  the  00-cent  Act;  and  whereas 
If  said  sale  and  transfer  shall  be  made  as  pro- 
rlded  for  by  said  contract  it  will  be  necessary 
to  complete  tbe  surveys  of  ssid  land  and  file 
tbe  fleld-notea  end  mspa  thereof  in  tbe  sur- 
veyor's office  of  El  Peso  county.  Texss.  and 
in  the  General  Land  Office  at  Austin  within  tb« 
time  required  by  the  said  law:  Now.  there- 
fore, it  la  agreed  by  tbe  said  Russ  tbat  if  the 
sale  and  transfer  sbsll  be  made  under  tbe  ^id 
contract  a«  aforesaid  he  will  at  bis  own  proper 
cost  and  expenae  mske  all  tbe  surveys,  field-  [6S8] 
notes.and  mapa  of  the  said  lands  and  file  them 
in  tbe  office  of  tbe  aurveyor  of  £1  Paso  county 
and  In  the  General  Land  Office  of  the  State.  Mt 
Austin,  in  the  manner  and  wltbln  thei  time  re- 
quired by  the  provitionsof  tbe  sa'.j  Uw,  an(< 
tnat  be  will  pay  all  tbe  fees  required  to  be  paid 
for  such  patents  aa  shall  be  Issued  by  the  Com- 
missioner of  tbe  General  Land  Office  for  taid 
lands  to  said  Count  Telfener,  bis  heirs  or 
aasigns,  the  said  surveys,  field  notes,  and  mai  s 
to  be  correct,  and  in  consideration  of  said 
services  and  payments  to  be  rendered  snd  paid 
by  said  Ruas  tbe  said  Count  Telfener  agrees 
std  binds  himself  to  pay  to  said  Russ  in  cash, 
at  tbe  city  of  Dallas  or  Austin,  Texas,  tbe  sum 
,  of  five  (6)  cents  per  acre  for  eacb  and  every 
j  sere  so  surveyed,  platted,  and  returned  bv  liliu 
1  aa  aforesaid,  said  payment  to  be  madeaa  followa, 
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viz:  Three  (8)  cents  per  acre  wben  the  sanrej 
and  field-notes  shall  be  completed  and  one  (1) 
cent  per  acre  when  the  field-notes  shall  be  filed 
in  the  land  office,  and  the  balance  when  the 
patents  shall  issue. 

*' Witness  our  hands  this  1st  day  of  Novem- 
ber, 1882. 

"Geo.  W.  Russ, 
"J.  Telfener, 
,  "By  C.  Baccarisse.  Agt," 

The  petition  alleges  that  by  the  contracts  set 
forth  the  plaintiff  sold,  and  agreed  to  assign  to 
the  defendant,  and  the  defendant  purchased 
and  agreed  to  accept  from  the  plaintiff,  at  the 
price  of  twenty -five  cents  an  acre,a  conveyance 
of  plaintiff's  application  to  i)urcha8e  of  the 
State  1,818  tracts  of  land,  being  part  of  the 
Pacific  reservation,  and  that  at  the  time  the 
plaintiff  was  able  and  authorized  to  make  the 
contracts  and  to  execute  and  deh'ver  a  proper 
and  valid  assignment  and  transfer  of  bis  said 
application  and  of  all  his  rights,  titles,  and 
int«*rest  thercimder  to  the  defendant. 

The  petition  also  contains  various  allega- 
tions as  to  arrangements  made  by  the  parties 
for  ascertaining  whether  or  not  the  application 
of  the  plaintiff  for  the  purchase  of  the  lands 
had  been  regularly  and  properly  made  and  ac- 
cording to  the  provisions  of  the  law  of  Texas, 
and  among  others  that  such  conformitv  being 
shown  as  would  entitle  the  plaintiff  to  become 
the  purchaser,  the  defendant  agreed  to  pay 
him  ninety  per  cent  of  the  purchase  price 
stipulated.  It  also  alleges  the  leadiness  of  the 
plaintiff  to  fully  comply  with  the  contract  and 
the  failure  of  the  defendant  in  all  things  to 
comply  with  ttf^  same  on  his  part,  to  the  dam- 
age of  the  plaintiff  of  four  hundred  thousand 
dollars. 

The  plaintiff  therefore  prayed  judgment  for 
the  sum  of  twentv-five  cents  per  acre  alleged 
to  be  due  to  him  for  said  one  million  one 
hundred  sixty  thousand  three  hundred  and 
twenty  acres,  and  also  for  the  sum  of  fifty- 
eight  thousand  and  sixteen  dollars,  alleged  to 
be  due  him  on  the  supplementaiy  contract 
contained  in  Exhibit  N,  to/rether  with  legal 
interest  on  both  sums,  and  for  such  further 
Judgment  and  decree  as  on  the  heading  might 
seem  equitable  and  just. 

The  defendant  appeared  to  the  action,  and 
for  answer  said:  First,  that  the  petition  was 
insufficient  in  law,  wherefore  he  praved  judg- 
ment; second,  that  he  denied  all  and  singular 
the  allegations  of  the  petition;  and,  third,  that 
he  denied  that  he  executed, bv  himself  or  agent, 
the  instruments,  or  either  of  them,  annexed  to 
the  petition. 

The  case  was  subsequently,  on  application  of 
the  defendant,  removed  from  the  state  court  to 
the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas,  and  there  the  de- 
fendant had  leave  to  file  an  amended  answer, 
wliich  averred,  1st,  that  the  petition  was  insuf- 
ficient in  law  to  require  him  to  answer  it,  upon 
which  the  judgment  of  the  court  was  prayed; 
2d,  that  the  so-called  Pacific  reservation  was 
not  subject  to  sale  by  the  State  of  Texas;  and, 
8d,  that  if  Baccurisse,  mentioned  in  the  petition 
as  the  agent  of  the  defendant,  ever  had  any 
authority  to  negotiate  in  regard  to  the  pur- 
chase of  lands  in  i  exas,  it  was  merely  as  an 
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employ^  under  one  Weaoott.  tnd  his  ei^uj- 
ment  was  merely  to   in^oiie    and    ■iiiifwii 
whether  options  or  conditumal  contracts  endd 
be  obtained  by  which  parties  would  agree  Id 
sell  lands  in  that  State  subject  to  tbe  ' 
and  approval  of  an  expat  or  inspector 
by  a  London  syndicate  for  that  parpoi 
contract  not  to  be  final  and  binding 
fied  by  tbe  defendant  after  the  approval  of  the 
expert;  that  the  defendant  ne?er  knew,  oatil 
shortly  before  the  present  suit  was  institnted, 
that  Baccarisse  had  attempted  to  execute  say 
contract,  as  set  up  in  the  petition;  and  thai  hm 
never  authorized  him  to  make  an  j  conttacta, 
nor  ever  approved  or  ratified  anj  made  tof 
him.    This  answer  was  again   amended,  fay 
leave  of  the  court,  by  the  aaditiOD  of  a  f  ortber 
defense,  in  which  the  defendant  averred  tbaiff 
any  sudi  contract  or  contracts  as  are  lefrmri 
to  and  exhibited  with  the  pedtioo.  were  entered 
into  bv  his  authority  or  ratified  by  bim,  which  m 
denied,  the  same  were  without  any  oon^den 
tion,  or,  if  there  was  any  valid  conaidRniiioa 
therefor,  the  same  failed  in  this,  that  tbe  kv 
which  permitted  the  purdiaaeof  tbe  lands  ww 
rep^ed  before  the  steps  required  tbeietiy  lo 
obtain  title,  or  any  vested   interest  tben^, 
could  have  been  or  were  taken,  and  by  rea- 
son thereof  all  right,  if  any,  whicb  defendaat 
acquired,  or  could  have  acquired  undsr  tbe 
contracts  were  lost  to  him. 

The  case  was  tried  by  the  court  witfa  a  iarw. 
Among  other  things,  it  was  oontended  by  the 
defendant  that  the^plaintiff  had  no  aaiigBsfalt 
interest  in  the  lands  descril)ed,  bat  tbe  court, 
of  its  own  motion,  charged  tbe  Jmy  tbat  if  ebb 
were  the  rule  when  nothing  but  an  applicstiaB 
had  been  filed,  the  Supreme  Court  of  tbeScait 
had  decided  that,  after  surveys,  a  right  did  at- 
tach which  could  not  be  divested  ^  adverw 
legislation,  and  that,  in  that  case,  all  tbe  ear 
veys,  excepting  four  mentioned,  were  Msda 
before  the  first  day  of  November,  1889.  the 
date  of  the  contract  of  sale.    To  this  naHaf  as 
exception  was  taken.    It  was  also  cooicndeil 
that  the  plaintiff,  even  if  the  cootrads  had 
been  originally  valid,  had  suffered  no  pi 
ary  damages  from  their  breach,  and  the 
was  reqi^ested  to  charge  the  jury  that  tbe  i 
ure  of  damages  would  be  the  diffefeace  h»> 
tween  twenty-five  cents  per  sere,  for  as  as^ 
acres  as  were  embraced  in  tbe  plaintifTa  appl- 
cation  to  tbe  county  surveyor  to  puicbsse.sad 
tbe  diminished  market  value  below  that  fifsit 
on  the  15t  h  of  November,  188S;  that  no  Mptdd     UV 
damages  could  be  recovered  unless  they  wen 
allegra  and  proved,  and  as  sodi  damages  bsd 
neither  been  alleged  nor  proved  tbe  Jury  sbosU 
find  for  tbe  defendant;  but  the  oouit  retuttd 
thus  to  charge,  and  instructed  tbe  Jnry  that  if 
the  contracts  were   made  as  slated,  and  tk 
plaintiff  had  complied  with  tbe  laws  of  Trxsi 
respecting  the  application  for  tbe  laad!i«  fat 
was  entitled  to  recover  twenty  five  oeats  » 
acre  for  all  the  lands  of  which  a  survey  wu 
made.    To  this  ruling  an  excepdoo  was  tskca 
The  jury  found  for  the  plaintiff  in  tbe  saa  of 
|3S4,d00.88.    A  lemitUtur  of  •400.88  baring 
been  made  therefrom.  Judgment  was  cni«ft4 
for  the  balance,  namely,  $m,408,  tbe  mat  is 
draw  interest  at  the  rate  of  eight  per  oeat  rer 
annum.    To  review  this  judgment  tbe  cut  a 
brought  here  on  writ  of  error. 
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JTeairt.  J.  L.  Puler  and  Robert  O.  In* 
if«rsoU  for  plalotUf  in  error. 

Mmtn,  J^ir  Ch»adl«r  ftod  J.  J.  We«d 
for  defendant  in  error. 

Mr,  JuiUe$  Field  deUTered  the  opinion  of 
the  court: 

Two  qoettiona  were  presented  for  oar  con- 
•ideratlon  on  the  argument  of  thia  case — Ist. 
wbeiber  the  plaintiff  below,  the  defendant  in 
error  here,  acquired  any  assignable  interest  in 
the  real  property  described  in  the  contract 
upon  which  the  action  is  brought;  2d.  assum- 
ing that  be  had  ab  assignable  interest,  whether 
the  rule  for  the  measure  of  damages  for  breach 
of  the  contract  for  such  interest  by  the  defend- 
ant waa  correctly  stated  to  the  Jury  by  the 
eourL  # 

1.  The  State  of  Texas  opened  Its  unappro- 
priated lands  for  sale  on  the  most  liberal  terms. 
Any  person,  firm,  or  corporation  desiring  to 
purchiMe  any  portion  of  the  lands  might  do  so 
oy  applying  to  have  the  aame  sunreyM  by  the 
authorized  public  surreyor  of  the  county  or 
district  in  which  it  was  situated.  It  was  made 
the  duty  of  the  surveyor  to  whom  such  appli* 
cation  was  made  by  a  responsible  party  to  aur- 
▼ey  the  land  designated,  within  three  months 
thereafter,  and  within  sixty  days  after  the  sur- 
vey to  certify  and  record  a  map  and  field -notes 
of  the  survey,  and  return  and  file  them  in  the 
General  Land  Office  of  the  State.  Within  sixty 
days  after  the  return  and  filing  of  these  papers 
In  the  General  Land  Office  it  waa  the  right  of 
the  person,  firm,  or  corporation  that  had  had 
the  survey  made  to  pay  or  cause  to  be  paid 
Into  the  treaaory  of  the  State  the  purcnase 
Booey  at  the  rate  of  fifty  oenta  per  acre.  Up- 
on presentation  to  the  Commissioner  of  the 
General  Land  Office  of  the  receipt  of  the  state 
treasurer  of  the  purchase  money,  the  Commis- 
aiooer  waa  to  Issue  to  the  person,  firm,  or  cor- 
poration a  patent  for  the  tract  or  tracts  sur- 
veyed and  paid  for.  And  the  statute  declared 
that  if  any  applicant  for  the  purchase  of  put>- 
Ue  land  refused  or  neglected  to  pay  for  the 
aame  at  the  rate  of  fif^  cents  per  acre,  within 
the  time  prescribed  In  the  5th  section,  he  should 
forfeit  ad  righta  thereto  and  should  not  there- 
after he  allowed  to  purchase  the  same,  but  the 
land  surveyed  might  be  sold  by  the  Oommis- 
siooer  of  the  Genml  Land  Office  to  any  other 
person,  firm,  or  corpcMration  that  should  pay 
nto  the  treasury  the  purchase  money  therefor. 

It  win  thus  be  seen  that  an  applicant,  under 
the  lawa  of  Texaa,  for  the  purchase  of  a  por- 
tion of  ita  unappropriated  landa.  could  acquire 
no  vested  interest  in  the  land  applied  for,  that 
Is,  no  legal  title  to  it,  until  the  purchase  price 
was  pakiand  the  patent  of  the  Sute  was  issued 
to  him.  If  the  price  waa  not  paid  within  sixty 
daya  after  the  return  to  the  General  Land 
Office  of  a  map  of  the  land  desired  and  the 
field  notea  of  ita  survey*  he  forfeited  all  right 
to  the  land,  and  was  not  thereafter  allowed  to 
purchase  it  He  had,  however,  the  right  to 
complete  the  purchase  and  secure  a  patent 
within  the  prescribed  period.after  the  map  and 
field  notes  of  tbesurver  were  filed  in  the  Gen- 
eral Land  Office,  which  Is  designated  in  the 
decisions  of  the  Supreme  Court  of  the  State  as 
a  vested  right  that  could  not  be  defeated  by 
aubN^oent  legislation.    Whether  this  vested 
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right  for  the  limited  period  prescribed  was  aa- 
signable  to  othera  without  the  consent  of  the 
State  authorities,  neither  the  statutes  of  the 
State  nor  the  decisions  of  Its  courts  inform  us 
definitely.  It  would  aeem  that  if  a  right  to 
purchase  land  for  however  short  a  period  li 
vested  in  one,  it  is  a  valuable  right,  and  is,  la  [533] 
that  sense,  property,  and  in  the  absence  of 
express  prohibition  would  be  therefore  asaign- 
abie.  Such  la  apparently  the  import  of  lan- 
guage used  by  the  Supreme  Court  of  the  State 
in  some  of  itsdedsioos.  White  v.  Martin,  66 
Tex.  844;  Jumbo  CattU  Co.  v.  Il>eon,T9  Tex.  6. 

In  this  case  the  purchase  price  of  the  land, 
applied  for  by  the  plaintiff  was  never  paid  or 
tendered  to  the  Slate  by  him,  and  on  Januarv 
22, 1888,  both  of  the  laws  of  Texas—that  of 
July  14, 1870.  and  that  of  March  11, 188l,wcre 
repealed.  But  it  Is  contended  that  previous  to 
such  repeal  he  had  acquired  a  right  to  com- 
plete the  purchase  of  the  land  by  paying  its 
price  and  thus  obtaining  a  patent  for  it,  and 
while  possessing  that  right  the  alleged  contract 
was  made  witL  the  defendant  for  its  saic  to 
him. 

We  will  not.  however,  rest  our  decision  upon 
the  assignability  of  the  right  10  purchase  alleged 
to  have  oeen  thus  made,  without  the  assent  of 
the  state  authorities,  as  there  Is  another  and 
clear  ground  for  the  disposition  of  the  case,  in 
the  Instruction  of  the  court  to  the  Junr  upon 
the  measure  of  damagea  for  the  allied  breach 
of  the  contract,  which  was  thatjf  the  contract 
waa  noade  as  stated,  and  the  plaintiff  had  com- 
plied with  the  laws  of  Texas  respecting  the 
application  for  the  land,  he  was  entitled  to  re- 
cover of  the  defendant  twenty-five  cents  an 
acre— the  full  contract  price — for  all  the  land 
of  which  a  aurvev  was  made.  In  thia  Initmo- 
tion  the  Circuit  Court  erred.  •  t, 

Assuming  that  the  plaintiff  had  acoulred  a 
vested  right  to  complete  the  proceedings  for 
the  purchase  of  the  land  desired  and  to  secure 
a  patent  for  it,  and  that  auch  rifht  was  noi 
personal  to  him  but  waa  transferase  to  another 
without  the  aasent  of  the  state  authorities,  he 
did  not  show  that  he  had  suffered  any  damagea 
by  the  failure  of  the  defendant  to  comply  with 
toe  contract  for  the  right  to  purchase  tne  land. 
On  the  15th  of  November  he  possessed  aU  the 
right  to  the  land  which  he  ever  poasessed,  and 
assuming  that  the  defendant  then  failed  to  [634] 
make  tM  payment  which  he  had  agreed  to 
make,  all  the  damages  suffered  by  the  plaintiff 
waa  the  difference  oetween  the  value  of  the 
right,  aa  atipulated  to  be  paid,  and  the  amount 
which  could  then  have  been  obtained  on  its 
sale.  The  measure  of  damages  for  breach  of 
a  contract  of  aale  of  land  k>y  the  pordiaaer  la 
the  difference  between  the  contract  price  and 
tlie  salable  value  of  the  property.  That  la  the 
rule  laid  down  by  the  Supreme  Court  of  Texas 
in  Kempner  v.  HHdenheimer.^Ttx.  587.  That 
court  also  adds  that  the  salable  value  **may  be 
fixed  by  a  fahr  resale,  after  notice  to  the  party 
to  be  bound  by  the  price  as  the  value,  within  a 
reasonable  1 1  me  after  the  breach. "  In  that  case 
it  was  alao  held  that  where  no  sale  waa  made 
that  the  plaintiff  waa  only  entitled  to  recover 
the  difference  between  the  market  value  at  the 
date  of  the  defendant's  breach  and  the  price  he 
had  agreed  to  pay,  and  that  the  duty  devolved 
upon  the  plaintiff  to  establish  these  factors  in 
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the  roeasuie  of  damages.  The  same  rale  as  to 
Che  measure  of  damages  upon  a  breach  of  a  coii- 
traci  for  the  sale  of  lands  was  held  to  be  the 
proper  one  by  the  Supreme  Court  of  Mass- 
achusetts in  did  Colony M.Co,f,  Evan$,6 Gray, 
25,  86,  after  considering  numerous  authorities 
on  the  subject.  A  similar  rale  prevails  in 
PennsylyanUL  Bower  t.  Ceuna,  62  Pa.  148, 
151.  The  same  rale  must  apply  where  the 
contract  is  not  for  the  land  but  for  a  right  to 
purchase  the  land.  The  measure  of  damages 
must  be  the  diff^nce  between  the  contract 
price  and  the  salable  value  of  the  right  when 
payment  was  to  be  made. 

Id  the  present  case  do  evidence  was  produced 
to  show  tne  v^ue  on  the  15th  of  I^ovember  of 
the  right  of  the  plaintiff  which  he  had  sold  to 
the  defendant,  nor  was  there  any  evideoce 

S reduced  as  to  the  amount  for  which  he  could 
ave  sold  to  others  that  right,  there  was  no 
evidence,therefore,f or  the  estimate  of  damages 
at  that  time  upon  which  the  Jury  could  have 
based  a  verdict.  If  anything  could  then  have 
been  obtained  from  the  sale  of  that  right,  and 
the  contract  had  been  valid  and  bindiDg,it  was 
the  duty  of  the  plaintiff  to  make  the  sale  when 
the  defendaot  defaulted  in  his  contract,  aod 
thus  to  have  subjected  him  to  as  little  lose  as 
practicable.  But  no  such  sale  was  attempted, 
and  no  evidence  was  offered  as  to  the  value  of 
the  supposed  right  sold,  and  consequently  no 
foundation  laid  for  any  recovery. 

It  follows  that  the  Judgment  roust  be  reversed 
and  the  cause  rem and^yf  with  directions  to  the 
court  below  to  grant  a  new  trial,  and  to  take 
further  proceedings  in  accordance  with  this 
opinion;  and  it  is  so  ordered. 


and  a  oertHloate  of  eotrj  ItmntA  to 
■evered  from  the  ouMi  of  pablie 
to  peas  to  the  Northern  PacMe 
panyby  tbo  land  mnuitof  1814:  that 
emption  entry  was  cancekd  after  tbm 
fuch  railroad  grant  did  nothrinr  the 
the  operation  of  the  grant;  a 
iflBued  by  the  Uoited  SUtee  for  the 
patentee  good  title  to  the  land  as 
railroad  company. 

[No.  848.] 
Argued  Apnl  i7,  t8,  lS9f. 
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IkMtdMti^M, 


r.r. 


MART  BARDON.  Appt., 

V. 

THB  NORTHERN  PACIFIC  RAILROAD 

COMPANY. 

(See  8.  C  Bep.rter^aed.  885-546.) 

Public  land,  what  u—prant  of  publie  land-^ 
grant  to  i^orthern  Pacific  Baihiad  Company, 
ejfectof. 

h  By  public  land  is  meant  such  land  as  is  open  to 
sale  or  other  disposition  under  general  laws: 
land  to  wbioh  any  olainis  or  rights  of  others  have 
attached  does  not  fall  within  the  designation  of 
public  land* 

2.  A  grant  of  public  lands  only  applies  to  land 
which  are  at  the  time  free  from  existing  claims, 
in  the  absence  of  any  ezpress  provision  indicat- 
ing otherwise, 

8.  Land  upon  which  one  had  made  a  pre-emption 
claim  in  1865,  and  subsequently  filed  his  declara- 
tion of  settlement,  and  by  whose  heirs,  after  his 
death,  payment  of  the  purchase  price  was  made* 
and  to  them  a  receiver's  receipt  therefor  given, 

NoTK.— ^«  to  pre-emption  Hffhfa,  see  note  to 
United  States  v.  Fitzgerald,  10: 785. 

That  vatents  for  Umd  may  be  $U  aalde  for  fraud, 
see  mtte  to  Miller  v.  Kerr,  5: 88L 

A8  to  erron  in  wrvevB  and  deteripUont  inpatonU 
fnr  landB :  how  eon$true4U  see  note  to  Watta  v.  Llnd- 
aey,  6:  428. 

As  to  land  grante  to  ittdmads,  see  note  to  Kani 
Pao.  U.  Co.  V.  Atchison,  T.  &  a  F.  B.  Co.  kS:  7M. 

80S 


APPEAL  from  a  decree  of  the  CIrcill  Omtt 
of  the  United  States  for  the  Westcn  Dis^ 
trict  of  Wisconsin,  in  favor  of  the  Nofthfta 
Pacific  Railroad  Company,  in  an 
brought  by  said  companv  a^^ainst  Maij 
don  for  lands  in  Wisconnn  and  dedansf 
patent  void  and  directing  its  cmnodL 
enjoining  her  from  asserting  anj  titfe^ 
her  pre-emption  entry  and  pateot  "^ 
with  directions  to  dismiu  the  euiL 

The  facts  are  stated  in  the  opinioa. 

Meeere.   John  B.  Saabom  and 
Vilag,  for  appellant: 

All  grants  of  land  made  by  Coograi  ia  thi 
words,  '*  That  there  be  and  iiherel^gnaial* 
etc.,  are  grants  in  prmeenti. 

The  grants  to  the  State  of  Wiscossia  ia  IflSi. 
and  May,  18H4,  and  the  grant  to  the  Nofthen 
Pacific  oc  July  2, 1864.  are  grants  of  this  ehai. 

SehuUnburg  v.  Earriman,  2  DilL  388, 88  C 
S.  21  WaU.  44  (22:  551);  Wood  ▼.  nuriia^tm  4 
M,  K  R.  Co,  104  U.  8. 829(26:  772);  Faa  Wfol 
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V.  KnetaJLs,  106  U.  S.  860  (27: 201): 
Onun,  91  U.  S.  830  (28:  424);  Act  v. 
eota  db  N,  W.  /?.  Gb.  66  U.  a  1  Black, 
147);  Leavenworth,  L.  S  O.  K  Co.  v, 
Statee,  92  U.  S.  738  (23:  634>;  Bum  v. 
em  Pac.  R.  Co.  119  U.  8.  55  (80: 880). 

All  grants  of  this  descriptloQ  are  sbMr 
construed  against  the  mntee;  nothing  psMi 
but  what  &  conveyed  in  dear  and  optarA 
language.  What  i^  not  granted  cither  tf- 
pressty  or  by  necessary  iinpHfatafm  is  «tt> 
held. 

Dubugue  d  R  R  Go.  ▼.  litMUd,  UV  & 
28  How.  66  (16:  500);  Ohariee  Rimr  Briht  f 
Warren  Bridge,  86  U.  a  11  Pec  420  (t:  73- 
r^tenworth,  L.  d  Q.  R  Oe,  ▼.  UniXai  9t^^ 
92  U.  8.  788  (28:  648). 

Lands  granted  to  WTaconaJp  oadar  tht  Act 
of  June  8.  1856.  and  May  6. 1884.  do  aai  i^ 
facto  revert  to  the  Unitea  States  by  men  te 
ure  to  build  the  road  withta  the  period  p*- 
scribed  by  the  Act  The  cooditiow  d  i^ 
grant  are  conditions  sabsequent,  aod  as  m 
but  the  grantor  can  bavs  s^y  bsMil  *» 
from. 

Sehulenburg  t.  Barrifnam,  t  DHL  80, 9" 
8.  21  Wall.  44  (22:  551);  Vmn  Wydt  ▼.  M»t^ 
106  U.  8. 860  (27:201);  EnmmU  ▼.  Byii,  ll^ 
469, 1  McCrary,  402. 

Whenever  a  portion  of  the  pobBe  hsiiktf 
been  once  legally  appropriated  to  say  ptff** 
from  that  moi^ent  the  land  tbas  appnfin*^ 
becomes  severed  from  the  mass  of  thtps^* 
lands,  and  no  snbeequent  law.  pmckaio* 
or  sale  would  be  constmcd  to  enbnrf  ^ 
operate  upon  it,  althoagh  no  icserraaai*^ 
made  of  it.  ^ 

Wilcox  ▼.  Jaekeon,  88  U.  a  18  Prt.  «^^ 

mi'' 
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264);  Leat&nworth,  L.  d  O.  R.  Cb.  t.  VnUed 
Statu,  93  U.  8.  745  (28:  889);  NewTiaU  t. 
Sanger.  93  U.  8.  783  (38:  769):  Kanmu  Pac,  B. 
Co.  y.  Dunmeyer,  118  U.  8.  641  (38:  1136): 
Olidden  t.  Union  Pae.  jSL  Cb.  80  Fed.  Rep. 
661;  United  Statet  t.  McLaughUn^  80  Fed. 
Rep.  14a 

lADds  within  the  limits  of  the  withdrawal 
covered  bf  a  pre-emption  or  homestead  filing, 
or  otherwise  withdrawn  from  the  public  do- 
main, or  which  were  excepted  from  the  grant 
from  any  cause,  are  excepted  from  the  with- 
drawal although  within  the  limits  of  the  land 
withdrawn  ana  within  its  general  terms. 

Karwu  Fde.  R.  Co,  y.  Atchiwn,  T.  dt  8.  F. 
R  Co.  113  (J.  8.  433  (38: 797);  Wheeler  t.  St, 
J.dbD.C.B.R.Co.l  C.  L.  O.  10;  McCain 
V.  Texae  dk  P.  R.  Co.  9  C.  L.  O.  385;  Theodore 
Beet,  8  C.  L.  0. 108;  Albert  Fry,  10  C.  L.  O. 
94;  St.  Paul,  M.AM.R.  Co.  v.  Sharp,  11  C. 
L.  O.  58;  0.  A  C.  R.  R.  Co,  ▼.  Northern  Pae. 
It.  Co.  11  C.  L.  O.  173;  Texae  dk  P.  R.  Co.  t. 
Hancock,  8  L.  D.  164;  Texae  dt  P.  R  Co.  v. 
Oray,  8  L.  D.  358;  Oleon  v.  St.  Paul,  M.  dk 
M.  R.  Co.  3  L.  D.  601;  EmtMrson  t.  Central 
Pae.  R  Co.  9L.  D.  117;  St.  Paul,  M.  A  M. 
R  Co.  T.  CoiDlee,  8  L.  D.  336;  Northern  Pac. 
R.  Co.  y.  Burt,  8  L.  D.  491;  Southern  Pac.  R. 
Co.  y.  fjareon,  8  L.  D.  805;  South  dk  North 
Ala,  R,  Co.  v.  Lqgan^  8  L.  D.  804;  Swaneon  y. 
Southern  Pac.  i£  Cb.  8  L.  D.  385;  OiMn  y. 
Lawreon,  4  L.  D.  405;  St.  Paul,  M.  db  M.  R, 
Co.  y.  Pauleen,  4  L.  D.  288:  ElweU  y.  Northern 
Pae.  R  Co.  6L.  D.  666;  Graham  y.  Haetinge 
A  D.  R  Oo.llu  D.  863;  Ward  y.  S.  M.  R. 
Ext.  Co.  1  L.  D.  887;  Johnson  y.  6.  P.  dt  S.  0. 
R.  CO.  10  C.  L.  O.  30;  Eberle  y.  St.  Paul  R. 
Co.  10  0.  L.  O.  18;  CcTttral  Pac.  R.  Co.  y. 
Wolford,  8  L.  D.  264;  Northern  Pac.  R.  Co.  y. 
De  France.  11  C.  L.  O.  117;  Baptiete  Peone,  11 

C.  U  O.  286;  John  T.  Gordon,  13  C.  L.  O.  801. 
Meeere.  James  MeNancht.  F.  M.  Dudley, 

A.  H.  Garland  and  H.  J.  May,  for  appellee: 

The  point  of  time  when  the  status  of  the 
title  determines  whether  lands  pass  under  the 
grant,  as  fixed  by  the  Act  of  July  3, 1864,  is 
when  the  line  of  the  road  is  definitely  fixed 
and  a  plat  thereof  filed  in  the  ofilce  of  the 
Commissioner  of  the  Geoend  Land  Office,  and 
the  fact  that  the  land  in  controversy  was  coy- 
ered  by  an  entry  at  the  date  of  the  granting 
Act  is  Immaterial. 

Mieeouri.  K.  dk  T.  R.  Co.  y.  Kaneae  Pae.  R 
Co.  97  U.  8.  491  (24: 1095);  Winona  dk  St.  P. 
R.  Co.  y.  Barney,  118  U.  8.  618  (38: 1109); 
United  States  y.  Burlington  dk  M.  R  R  (^.98 
U.  8.  884  (25: 198). 

The  exceptions  in  section  8  of  the  Act  of 
July  2,  1864,  were  to  prevent  these  great  cor- 
porations acquiring  an  interest  in  the  lands  to 
which  there  were  existing  claims  and  rights  in 
favor  of  others,  and  thus  enabling  them  to 
appear  in  the  hostile  attitude  of  contestants. 

Ryan  y.  Central  Pae.  R,  Co.  5  8awy.  264; 
Smelie  y.  Touiw,  24  Kan.  741;  Toung  y.  Goes, 
42  Kan.  502;  Kaneae  Pae.  R  Co.  y.  Dunmeyer, 
118  U.  8.  610  (28: 1125). 

The  status  of  the  title  at  the  date  of  definite 
location,  and  not  at  the  date  of  the  grant, 
determioes  whether  the  land  is  granted. 

Putnam  v.  ffaetinge  dt  D.  R.  Co.  18  C.  L.  O. 
150;   Centner  y.  Northern  Pac.  R.  Co.  5  L. 

D.  811;  Northern  Pac.  R   Co.  y.   Clark,  5 
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L.  D.  140;  Ptrkine  y.  Central  Pac.  R.  Co. 
5  L.  D.  155;  Cayu  y.  St.  Louie,  L  M.  dk  S.  R. 
Co.  6  L.  D.  856;  Baetinge  S  D.  R.  Co.  y.  Mo- 
Clintock,  7  L.  D.  207;  Blair  y.  ffaetinge  S  D. 
R0o.7h.  J>.  241;  Showett  y.  C^ral  Pae.  R. 
Co.  10  L.  D.  167;  United  States  y.  Me  Laugh- 
fo'n,  80  Fed.  Rep.  14l^,  162;  Rvan  y.  (kntral 
Pae.  R  Co.  99  U.  8.  888  (25:  806);  Denny  y. 
Dodson,  83  Fed.  Rep.  899;  Southern  Pac.  R 
Co.  y.  Orton,  83  Fed.  Rep.  469-479;  Southern 
Pae.  R.  Co.  v.  DuXt,  32  Fed.  Rep.  494;  United 
States  y.  Burlington  S  M.  R  R  Co.HS  U.  8. 
889  (25: 199). 

The  fact  that  the  land  in  controversy  fell 
within  the  limits  of  the  grant  of  lands  to  aid 
in  the  construction  of  certain  railroads,  made 
by  the  Act  of  Congress  approved  June  8, 1856, 
is  not  sufficient  to  exclude  it  from  the  grant  to 
the  Northern  Pacific,  it  being  excepted  from 
the  earlier  grants  and  the  withdrawals  there- 
under. 

Wilcox  y.  Jaekwn,  88  U.  8.  18  Pet.  498  (10: 
264);  LeavenwoHh,  L.  dt  G.  R.  Co.  v.  United 
States,  92  U.  8.  745  (28:639);  Newhall  y. 
Sanger.  92  U.  8.  762  (28:  769);  Kansas  Pac.  R. 
Co.  v.  Dunmeyer,  24  Ean.  725,  ll8  U.  8.  641 
(28:  1126);  Glidden  v.  Union  Pae.  R.  Co,  80 
Fed.  Rep.  661;  Hastings  dk  D.  R.  Co.  v.  WhiU 
ney,  183  U.  8.  367  (32:  363);  Winona  dk  Si.  P. 
R.  Co.  V.  Barney,  113  U.  8.  625  (28:  1111); 
Sioux  City  Land  Co,  v.  Griffty,  148  U.  8.  41 
(36:  64). 

Lands  within  the  limits  of  an  earlier  rail- 
road grant  will,  if  excepted  therefrom,  pass 
under  a  later  similar  grant  if  otherwise  within 
its  terms. 

Harden  y.  Central  Pae.  R.  Co.  ^Ij.  D.  484; 
AUers  v.  Northern  Pae.  R.  Co.  9  L.  D. 
452;  Northern  Pac.  R.  Co.  v.  Halvorsen.  10 
L.  D,  15;  Northern  Pac.  R  Co.  v.  Moling, 
11  L.  D.  138;  Nort/iem  Pae.  R  Co.  y.  Bass,  18 
L.  D.  201. 

The  land  in  controversy  was  excepted  from 
the  grant  made  by  the  first  section  of  the  Act 
approved  May  5,  1864,  and  the  withdrawals 
thereunder,  and.  consequently,  such  erant  and 
withdrawals  did  not  operate  to  exclude  it  from 
the  Northern  Pacific  grant. 

Wisconsin  Cent.  R.  Co.  y.  Forsythe,  48  Fed. 
Rep.  878. 

The  land  In  controversy  is  b^ond  the  limits 
of  the  grant  made  by  the  third  section  of  the 
Act  of  Congress  approved  May  5,  1864,  and 
not  within  the  limits  of  the  withdrawal  made 
thereunder  December  10, 1869. 

United  States  v.  Burlinqton  dk  M.  R,  R.  Co, 
98  U.  8.  839  (25: 199),  4  Dill.  302:  Chicago,  St. 
P.  M.  db  0.  R.  Co.  6  L.  D.  2m:Nort/iern  Pac 
R  Co.  8  L.  D.  450;  Northern  Pae.  RGo.Sh. 
D.  478;  Northern  Pae.  R.  Co.  5  L.  D.  461;  1 
Lester,  Land  Laws,  527;  Barney  v.  Winona  dt 
St.  P.  R  Co.  117  U.  8.  282  (29:  860);  United 
States  y.  McLaughlin,  80  Fed.  Kep.  158: 
United  States  v.  Philadelphia  dk  N.  0.  R\ 
Co,  52  U.  8.  11  How.  609  (18:  884);  Ryan  v. 
Central  Pac.  R  Co.  99  U.  8.  888  (25:  306,); 
Southern  Pac.  R.  Co.  v.  DuU,  22  Fed.  Reii). 
495;  United  States  y.  Central  Pac  R  Co.m 
Fed.  Rep.  479.  / 

No  pre-emptions,  or  other  claims  or  rights  of 
any  nature  or  description,  could  attach  to  (the 
land  in  controversy  between  the  date  of/  the 
filing  of  the  map  of  general  route,  Augus^t  18, 
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1870,  and  tbe  date  of  flllDe  the  map  of  definite 
location,  Julv  6, 1882.  which  could  change  the 
status  of  said  land  so  as  to  exdade  it  from 
the  grant;  and  tbe  land  heing  free  from  pre- 
emption or  other  claims,  or  rights  not  reserved, 
sold,  granted  or  otherwise  appropriated,  on  the 
18th  day  of  August,  1870,  tbe  title  vested 
in  tbe  Isorthem  Pacific  Railroad  Company 
attached  to  this  specific  land  upon  the  filing  of 
the  map  of  definite  location  July  6,  18b2. 

Buftz  y.  northern  Pac.  B.  C&.  119  U.  8.  71 
(81:  88«);  St.  Paul  d  P.  R.  Go,  v.  Northern 
Foe.  R  Co.  189  U.  8.  17  i85:  88);  Dmnp  y. 
Dodion,  83  Fed.  R<;p.  909;  United  States  y. 
Ourtner,  38  Fed.  Rep.  8;  Northern  Foe.  B.  Co, 
V.  Lilly,  6  Mont.  66;  United  States  v.  Northern 
Pae.  R.  Co.  41  Fed.  Rep.  842;  Northern  Pac, 
B,  Co,  y.  Bardsn,  46  Fed.  Rep.  604;  Soutlum 
Pae,  R.  Co,  y.  Orton,  82  Fed.  Rep.  468. 

The  land  in  cootroversy  having  been  reserved 
from  sale,  pre  emption  or  entry,  for  tbe  benefit 
of  tbe  l^^orthern  Pacific  Railroad  Company, 
August  18, 1870,  tbe  Interior  Department  bad 
no  further  jurisdiction  thereover  for  tbe  pur- 
pose of  permitting  entries  or  taking  final  proof. 

Ranees  Pae,  U.  Co.  w,  Dunmever,  118  U.  8. 
640  (28:  1125);  Burlington  A  M.  R.  Co.  v. 
Abink,  14  Neb.  95;  Western  Pae.  R.  Co.  v. 
Tetis,  41  Cal.  493;  Southern  Pae.  R.  Co.  v. 
ParseU,  77  Cal.  69;  AtcJiison,  T,  A  8.  F,  R, 
Co.  y.  Meckiim,  23  Kan.  174;  lofjna  R.  Land 
Co.  v.  Adkins,  38  Iowa,  354;  Eitteringham  v. 
Blair  T.  A.  <fc  L.  Co.  73  Iowa,  42 1;  Brown  y. 
Corson,  16  Or.  388;  CahaXan  v.  MeTague,  46 
Fed.  Rep.  251. 

When  lands  cease  to  be  public,  the  depart- 
mental jurisdiction  thereover  ceases  also. 

Tvbbs  V.  WUhoit,  138  U.  S.  184  (34:  887); 
Wiiqht  V.  Roseberry,  121  U.  8.  488  (80: 1089); 
Steel  V.  St.  Louin  Smelt,  db  Ref.  Co.  106  U.  8. 
447  (27:  226);  St,  Louis  Stnelt,  d  Brf,  Co.  y. 
£emp,  104  U.  8.  686  (20:  875);  Idorton  v. 
Nebraska,  88  U.  8.  21  Wall.  660  (22:  639); 
Southern  Pae,  B.  Co,  y.  Wiggs,  48  Fed.  Rep. 
833. 

When  the  department,  by  a  misapplication 
of  tbe  law  to  a  settled  state  of  facts,  deprives  a 
party  of  that  to  which  he  has  acquired  a  right 
under  tbe  sanction  of  the  law.  the  courts  will 
grant  relief  in  an  equitable  action. 

Southern  Pae.  R.  Co,  v.  Dull,  22  Fed.  Rep. 
600:  Chicago,  M.  d  St.  P.  R  Co.  v.  Sioux  City 
d  St.  P.  R.  Co.  10  Fed.  Rep.  449;  Atehison, 
T.dS.F.  R.  Co.  V.  Boltb,  24  Kan.  679;  Emslie 
y.  Young,  24  Kan.  73r^-  Shepley  v.  Cowan,  91 
U.  8.  840  (28:  427);  Moore  v.  Bobbins,  96  U.  8. 
585  (24:  850). 

Mr.  Justice  Field  delivered  tbe  opinion  of 
the  court: 

The  plaintiff,  the  Northern  Pacific  Railroad 
company,  a  corporation  organized  under  the 
Act  of  Congress  of  July  2, 1864.  (18  8tat.  at  L. 
865)  entitled  "  An  Act  Granting  Lands  to  Aid 
in  the  Construction  of  a  Railroad  and  Telegraph 
Line  from  Lake  Superior  to  Pugei's  Sound  on 
tbe  Pacific  Coast  by  the  Northern  Route."  and 
having  its  principal  places  of  business  in  the 
city  of  New  York,  in  the  State  of  New  York, 
and  in  the  dty  of  St.  Paul,  in  tbe  SUte  of  Min 
nesota,  brings  this  suit  against  Mary  Bardon,  a 
citizen  of  Wisconsin,  to  cbarse  her  as  trustee 
of  certain  real  property  held  by  her  ^  Miat 
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State,  and  compel  her  to  convey  tbe  same  t» 
the  company. 

The  bill,  as  amended,  sets  forth  tbe  most  im- 
portant provisions  of  the  Act  of  Congress  or^ 
ganizing  the  company  and  authorizing  it  l» 
"  locate,  construct,  furnish,  maintain  and  en- 
Jav,  a  continuous  railroad  and  telegraph  line 
with  the  appurtenances,  namely,  beginning  al 
a  point  on  Lake  Superior,  in  the  State  of  Min- 
nesota or  Wisconsin,  thence  westerly,  by  the 
most  eligible  railroad  route,  as  should  l!e  de- 
termined by  your  orator,  within  the  territory 
of  the  United  States,  on  a  line  north  of  tbe  for- 
ty-fifth degree  of  latitude,  to  some  point  oo 
Puget's  Sound,  with  a  branch  via  tbe  yalley  of 
tbe  Columbia  river  to  a  point  on  or  near  Port- 
land, in  tbe  State  of  Oregon,"  and  vesliog  it 
with  tbe  powers,  privileees  and  immunitiea 
necessary  to  carry  into  effect  the  purpoacs  of 
the  Act. 

By  tbe  third  section  of  the  Act  a  grant  of 
land  is  made  to  the  company.  Tbe  section,  so 
far  as  it  bears  upon  the  queatiana  involved ,  is 
as  follows:  #. 

"  Ssc.  8.  And  be  it  further  enacted.  That 
there  be,  and  hereby  is,  granted  to  the  North- 
ern Pscific  Railroad  Company,  its  sucocasora 
and  assigns,  for  tbe  purpose  of  aiding  in  the 
construction  of  said  ndlroad  and  telegraph  line 
to  the  Pacific  coast,  and  to  secure  tbe  safe  and 
speedy  transportation  of  the  mails,  troops,  mu- 
nitions of  war.  and  public  stores  over  the  route 
of  said  line  of  railway,  every  alternate  aertioii 
of  public  land,  not  mineral,  designated  bj  odd 
numbers,  to  the  amotmt  of  twenty  alternate 
sections  per  mile,  on  each  side  of  said  railroad 
line  as  ndd  company  may  adopt  through  tbe 
territories  of  the  United  btates,  and  ten  alter- 
nate sections  of  land  per  mile  on  each  side  of 
said  railroad  whenever  ft  passes  tbroogb  any 
State,  and  whenever  on  the  line  theiiof  tlie 
United  States  have  full  title,  not  reserved,  sold, 

?:ranted,  or  otherwise  ap|m>priated,  and  free 
rom  pre-emption,  or  other  claims  or  rights,  at 
the  time  the  line  of  said  road  is  definitely  find, 
and  a  plat  thereof  filed  in  the  office  of  tbie  Coai' 
missioner  of  the  General  Land  Office;  and 
whenever,  prior  to  said  time,  any  of  asJd  sec- 
tions or  parts  of  sections  shall  have  bees 
granted,  sold,  reserved, occupied  by  homestead 
settlers,  or  pre-empted,  or  otherwise  dispoMd 
of,  other  lands  shall  be  selected  t>y  aaid  ooos- 
pany  in  lieu  thereof,  under  tbe  direction  of  tbe 
Secretary  of  tbe  Interior,  in  alternate  aeciiona 
and  designated  by  odd  numbers,  not  nK>re  than 
ten  miles  beyond  the  limits  of  said  ahaniaia 
sections:  Provided,  That  if  aaid  route  ahall  be 
found  upon  the  line  of  any  other  railroad  route 
to  aid  in  the  construction  of  which  lands  have 
been  heretofore  granted  by  the  United  States, 
as  far  as  the  routes  are  upon  tbe  same  general 
line,  the  amount  of  land  heretofore  granted 
shall  be  deducted  from  the  amount  mnted  by 
this  Act:  Provided  furUter,  That  t^  railm^ 
company  receiving  the  previous  nrnnt  of  land 
may  assign  their  interest  to  said  Northern  Ps- 
cific Railroad  Company,  or  may  consolidate. 
confederate,  and  associate,  with  said  company 
upon  tbe  terma  named  in  tbe  first  section  w 
this  Act." 

The  Northern  Pacific  Railroad  Company, 
under  this  Act  of  iQcorporation,  proceeded  to 
designate  the  general  route  of  its  proposed  road, 
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•ad  ftflcrwardt  to  btre  Itt  line  deilDitely  fixed. 
TbaagcawitWiof  the  CMe  do  not  require  ut  to  go 
into  •  Tenr  dote  contldeniUoii  of  tbeee  matters. 
Tb0  adiDmoMof  oounael  reduce  the  questloDi 
for  decWon  wUhln  narrow  limits.  It  is  con- 
ceded thai  the  premises  in  controversy  lie 
within  the  place  limits  of  the  grant  to  the 
Kortbem  Padflc  Railroad  Company,  and  that 
the  title  to  them  would  pass  to  that  company 
under  the  grant  aiKl  the  compliance  of  the  com- 
pany with  its  conditions,  unless  they  are  ex- 
orpled  from  the  grant  by  the  facts  admitted  in 
the  pleadings  and  the  stipulation  of  parties. 

Anong  the  facts  admitted  are  these:  That 
on  and  imor  to  September  12, 1856,  the  tract 
of  land.  In  relation  to  which  this  suit  was 
brought,  had  been  surveyed  by  the  United 
Stales  and  was  a  part  of  the  public  domain, 
•object  to  sale  br  pre-emption  and  otherwise 
as  then  profidea  hv  law;  that  on  that  daT 
James  8.  Bobinson,  Jr.,  settled  upon  the  land, 
and  that  he  was  at  the  time  a  qualified  pst- 
emplor;  that  on  the  21st  of  September  follow- 
ing be  filed  his  declaration  of  settlement  upon 
the  land,  under  the  pre-emption  laws,  with  the 
register  and  receirer  at  the  proper  land  ofl3ce 
oltbe  United  States;  that  be  oica  without  mak- 
ing final  proof  on  the  pre-emption  claim  or 
Eying  the  goTemment  for  the  land;  that  after 
I  death  bb  heirs,  on  the  80th  of  July.  1857. 
Bade  payment  for  the  land  and  received  the 
Mceifer's  receipt  therefor  and  a  certificate  of 
purdiase  from  the  register,  with  the  statement 
that,  oo  its  presentation  to  the  Conunissioner 
of  the  Ckneral  Land  Office,  the  heirs  would  l>e 
entitled  to  receife  a  patent  for  the  land;  tliat 
CO  the  6Ui  of  August,  1865,  thb  pre-emption 
CBtjy  was  canceled  by  the  Commissioner  of 
the  General  Land  Office  for  alleged  failure  to 
fumiah  proof  of  continuous  residenoe  prior  to 
July  80, 1857;  that  Robinson  did  not.  in  his 
lifeiloie,  pay  to  the  government  the  money  re- 
gulred  uncwr  the  preemption  laws  of  the 
Unlied  States  to  acquire  title  to  the  land,  ex- 
cept aoch  fees  as  are  paid  to  local  officers  at  the 
tUM  of  fiMog  a  pre-emption  application;  and 
that  whatever  money  was  paid  for  and  on  ac- 
count of  the  land,  prior  to  1885,  was  paid  by 
the  hairs  of  Robuison,  except  the  fees  men- 
tSooed.  and  whatever  money  was  thus  paid  was 
refunded  to  the  heirs  by  the  government  upon 
the  canodlatloo  of  the  preemption  claim. 

It  is  thus  seen  that  when  the  grant  to  the 
Korthem  Pacific  Railroad  Company  was  made, 
CO  the  2d  of  July,  1884,  the  premises  in  con- 
troversy had  been  taken  up  on  the  pre  emption 
daim  of  Rohinson,  and  that  the  pre  emption 
entry  made  was  uncanceled;  that  by  such  pre- 
emption entry  the  land  waa  not  at  the  time  a 
part  of  the  public  lands;  and  that  no  interest 
therein  passed  to  that  company.  The  grant  Is 
of  alternate  sections  of  public  land,  and  br 
public  land,  as  It  baa  been  long  settled,  U 
neant  such  land  as  is  open  to  sale  or  other  dls- 
posltioo  under  general  laws.  All  land,  to 
which  any  claims  or  rights  of  others  have 
attached,  docanot  fal|withln  the  designstlon  of 
pubUo  knd.  The  statute  also  says  that  when- 
ever, prior  to  the  definite  location  of  the  route 
«f  the  road,  and  of  course  prior  to  the  grant 
oMKle,  any  of  the  lands  which  would  otherwise 
fan  withui  It  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  or  pre-empted 
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or  otherwise  disposed  of,  other  lands  are  to  be 
selected  In  lieu  thereof  under  the  direction  of 
the  Secretary  of  the  Interior.  There  would 
therefore,  be  no  question  that  the  pre-emption  rfKAAi 
entry  by  the  heirs  of  Robinson,  the  pavmcot  of  ^ ^^^^ ' 
the  sums  due  to  the  government  haviog  been 
made,  as  the  law  allowed,  by  them  after  bis  ^^ 
death,  took  the  land  from  the  operation  of  tlie 
subsequent  grant  to  the  Nortbera  Pacific  Rail- 
road Company,  if  the  pre  emption  entry  hnd 
not  been  subsequently  canceled.  But  such 
cancellation  had  not  been  made  when  the  Act 
of  Congress  granting  land  to  the  Northern 
Pacific  Railroad  Company  was  passed;  it  was 
made  more  than  a  year  afterwards.  As  the 
land  pre-empted  then  stood  on  the  records  of 
the  Land  Department,  It  was  severed  from  the 
mass  of  the  public  landa,  and  the  eubseqiient 
cancellation  of  the  pre-emption  entry  did  not 
restore  it  to  the  public  domain  so  as  to  bring 
it  under  the  operation  of  previous  legislation, 
which  applied  at  the  time  to  land  then  publia 
The  cancellation  only  brought  it  within  the 
catefforv  of  public  land  In  reiv'rence  to  future 
legislation.  This,  as  we  think.  Has  long  been 
the  settled  doctrine  of  this  court. 

In  WiU&x  V.  Jaekion,  88  U.  S.  18  Pet.  498. 
618  [10:  284,271]  this  court  held  that  whenever 
a  tract  of  land  has  been  legally  appropriated 
to  any  purpose,  from  that  moment  it  becomes 
severed  from  the  mass  of  public  lands,  and  no 
subsequent  law,  or  proclamation,  or  sale  will 
be  construed  to  embrace  it,  or  to  operate  upon 
it,  although  no  reservation  of  it  ht  made.  The 
validitv  and  effect  of  the  appropriation  do  not 
depend  upon  its  not  being  subjected  sfterwards 
to  cancellation  because  of  the  omission  of  some 
particular  duty  of  the  party  claiming  its 
benefit. 

In  Wiihenpoon  v.  Duncan,  71  U.  S.  4  Wall 
210,  218  ri8:  880,842],  tbU  court  held  that  if  a 
party  entitled  by  law  to  enter  Isod  at  the  land 
office  does  so,  when  the  certificate  of  entry  is 
given  tohim,a  contract  is  executed  between  him 
and  the  government,  and  thereafter  the  land 
ceases  to  oe  a  part  of  the  public  domain.  The 
court  considered  the  question  whether  there 
was  anv  difference  in  such  case  between  a  caab 
and  a  donation  entry,  the  one  being  complete 
when  the  monev  was  paid,  and  the  other  not 
until  it  waa  confirmed  by  the  General  Land 
Ofllce  and  a  patent  issued.  There,  it  is  true, 
the  question  was  aa  to  the  power  of  a  State  to 
tax  the  land  before  the  patent  issued,  and  the 
court  said  if  the  law  on  the  subject  is  complied 
with  and  the  entry  conforms  to  it,  it  Is  difilcult 
to  see  whv  the  right  to  tax  does  not  attach  aa 
well  to  the  donation  as  to  the  cash  entry.  In  r54oi 
either  esse,  when  the  entry  Is  made  and  a  cer-  ^  ' 
tificate  is  given,  the  particular  land  is  segregat- 
ed from  the  mass  of  put>lic  landa  and  bacomea 
private  property. 

In  Ha9Ung$  S  D.  R  Cb.  v.  WkUneif,  189 
U.  S.  857,861  [88:  868,8851;  this  court.  In  com- 
menUng  upon  the  decision  in  the  case  last  cited, 
said:  "The  fact  that  such  an  entry  may  not 
be  confirmed  by  the  land  office  on  account  of 
any  alleged  defect  therein,  or  may  kw  cauoeled 
or  declared  forfeited  on  account  of  non-com- 
pliance with  the  law.  or  even  declared  void, 
after  a  patent  hat  iaaued,  on  account  of  fraud* 
in  a  direct  proceeding  for  that  purpose  in  the 
courts,  is  an  incident  inharent  in  all  entries  of 
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public  lands."  And  it  added:  "In  the  light 
of  these  decisiont.  the  almost  aniform  practice 
of  the  department  has  been  to  regard  land, 
upon  which  an  entry  of  record  valid  upon  its 
face  has  been  made,  as  appropriated  and  with- 
drawn from  subsequent  homestead  entry,  pre- 
emption, settlement,  sale,  or  grant  until  the 
original  entry  be  canceled  or  declared  forfeited ; 
in  which  case  the  land  reverts  to  the  goyemment 
as  part  of  the  pubUe  domain,  and  becomes 
again  subject  to  entry  under  the  land  laws." 

The  case  of  Leaventoorth,  L,  d  O.  R.  Co.  t. 
United  States,  92  U.  8.  788  [28:  684],  well 
illustrates  this  doctrine.  It  was  here  at  October 
term,  1876,  and  was  elaborately  argued.  It 
was  a  suit  in  equity  brought  by  the  United 
States  to  establish  their  title  to  certain  tracts 
of  land,  and  to  enjoin  the  railroad  company 
from  settinff  up  any  right  or  daim  to  them. 
A  grant  had  been  made  by  the  Act  of  Congress 
of  March  8, 1868,  to  the  SUte  of  Kansas  of 
certain  tracts  of  land  Iving  in  what  is  known 
as  the  "Osage  country,^'  to  aid  in  the  con- 
struction of  certain  railroads  and  telegraph 
lines  in  that  State.  Within  the  limito  of  the 
Osage  country  there  had  been  reserved  by 
treaty  with  the  Great  and  Little  Osage  tribes 
of  Indians  certain  described  tracts  of  land  in 
that  State  so  lon^  as  they  might  choose  to 
occupy  the  same.  ^  (7  Stat  at  L.  240.)  The  Act, 
contained  words  of  conveyance  similar  to  those 
used  in  other  iriAnts  by  dongress  to  aid  in  the 
[  54 1  ]  construction  of  railroads,  without  a  specific  ex- 
ception of  any  lands  as  being  subject  to  the 
use  of  the  Indians.  The  only  exceptions  to  the 
granting  clause  were:  1st,  that  in  case  it 
should  appear  that  the  United  States  had,  when 
the  lines  or  routes  of  the  road  and  branches 
were  definitely  fixed,  sold  anv  section  or  any 
part  thereof  granted,  or  that  the  right  of  pre- 
emption or  homestead  settlement  had  attached 
thereto,  or  the  same  had  been  reserved  by  the 
Unit^  States  for  any  purpose  whatever,  then 
it  should  be  the  duty  of  the  Secretary  of  the 
Interior  to  cause  to  be  selected  for  the  purposes 
aforesaid,  from  the  public  lands  of  the  United 
States  nearest  to  tiers  of  sections  above  specified, 
so  much  land,  in  alternate  sections  or  parts  of 
sections,  designated  by  odd  numbers,  as  should 
be  equal  to  such  lancb  as  the  United  States 
had  sold,  reserved,  or  otherwise  appropriated, 
or  to  which  the  riffht  of  pre-emption  or  home- 
stead settlements  bad  attached  as  aforesaid; 
and,  2d,  that  lands  previously  reserved  to  the 
United  States  by  an  Act  of  CJongress,  or  in  any 
other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  internal  improve- 
ment, or  for  any  other  purpose  whatsoever, 
were  reserved  from  the  operation  of  the  Act, 
except  so  far  as  it  might  be  found  necessary  to 
locate  the  routes  of  the  road  and  branches 
through  such  reserved  lands,  in  which  case  the 
right  of  way  only  should  be  granted,  subject 
to  the  approval  of  the  President  of  the  United 
States.  After  the  sranting  Act  was  passed 
the  Indian  title  or  i^ht  of  occupancy  was  ex- 
tinjraished. 

On  the  argument  of  the  case  the  Unite<l 
States  maintained  the  granting  Act,  tbouffh  not 
mentioning  the  daim  of  the  Indians,  did  not 
affect  their  lands,  and  was  not  intended  to  do 
so.  The  railroad  company,  on  the  contrary, 
contended  that  although  Uie  grant  did  not 
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operate  upon  any  specified  lands  until  the  road 
was  located,  it  covered  the  lands  In  contro- 
versy, and  by  the  extinction  of  the  Indian  title 
they  bad.  in  the  proper  sense  of  the  term, 
become  public  lanos.  But  the  court  answered 
that  the  grant  was  made  for  the  purpoee  of 
aiding  internal  improvement,  and  did  not 
extend  beyond  that  intent;  that  the  grant  was 
one  in  prieenti;  and  that  the  words  "there  be 
and  is  herebjrjmnted"  were  those  of  absolute 
donation.  "They  vest,"  said  the  court,  "a 
present  title  in  the  State  of  Kansas,  though  a 
survey  of  the  lands  and  a  location  of  the  road 
are  necessary  to  give  precision  to  it  and  attadi 
it  to  any  particular  tract" 

The  lands  granted  were  designated  by  odd 
numbered  sections  within  certain  definite 
limits,  and  "  only  the  public  lands,**  said  the 
court,  "  owned  absolutely  by  the  United  States 
were  subject  to  survey  and  dividon  into 
sections,  and  to  them  only  was  the  grant 
applicable."  It  embraceo,  therefore,  only 
such  as  could  at  the  time  be  sold  and 
enjoyed,  and  not  those  which  the  Indians, 
pursuant  to  treaty  stipulations,  were  left 
free  to  enjov.  In  affirmance  of  its  views 
the  court  added  that  since  the  land  system 


inaugurated  the  grants  of  the  government, 
either  to  individuals  or  to  aid  In  works  of 
internal  improvement,  had  always  been  recog- 
nized as  attaching  only  to  so  much  of  the 
public  domain  as  was  subject  to  sale  or  other 
disposal,  although  the  roads  of  many  subsi- 
dized companies  passed  through  Indian  reserva- 
tions, observing  that  such  grants  could  not  be 
otherwise  construed,  for  Conffress  could  not 
be  supposed  to  have  thereby  intended  co  in 
dude  land  previously  appropriated  to  another 
purpose,  unless  there  was  an  express  declara 
tion  to  that  effect.  A  special  exception  of  it 
was  not  necessary,  because  the  policy  whkb 
dictated  them  confined  them  to  land  which 
Congress  could  rightfully  bestow  without  dis- 
turbmg  existing  relations  and  producing  vexa- 
tious confiicts.  ^ 

In  ButtJt  V.  Northern  Pac  H  Co,,  119  U.  S 
65  [80:  880],  a  portion  of  the  land  granted  was 
in  the  occupation  of  certain  Indian  tribes,  and 
the  Act  provided  that  the  United  Sutes  should 
extinguish,  as  rapidly  as  might  be  consistent 
with  public  policy  and  the  welfare  of  the  Indi- 
ans, their  title  to  all  lands  falling  under  the  oper- 
ation of  the  Act  and  acquired  in  the  donatioin  to 
the  r<Mui~a  provision  which  distinguiabed  the 
grant  from  the  one  in  the  Leavenworth  case. 
In  the  Buttz  esse,  the  grant  passed  the  land, 
therefore,  to  the  railroad  company  subject  to 
the  Indians'  right  of  occupancy,  which  oouM 
only  be  interfered  with  or  determined  by  tl»e 
United  States. 

In  the  Leavenworth  case,  the  appellant,  the 
railroad  company,  contended  that  the  fee  of 
the  land  was  in  the  United  States,  and  only  a 
right  of  occupancy  remained  with  the  Indians: 
that  under  the  grant  the  State  would  hold  the 
title  subject  to  their  right  of  occupancy:  but  as 
that  had  been  subsequently  extinguished,  tbcrs 
was  no  sound  objection  to  the  granting  Ad 
taking  full  effect.  The  ootirt,  however,  ad- 
hered to  Its  conclusion,  that  the  land  ciofeted 
by  the  grant  could  only  embrace  lands  whkh 
were  at  the  time  public  lands,  free  from  any 
lawful  claim  of  other  partka,  unless  there  was 
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•a  €X(>w  pffortekm  tbowlDg  that  Uit  mnt 
was  to  h«Te  a  more  extended  operation,  dtioff 
the  dedstoo  In  Wii^om  t.  Jackion,  88  U.  8. 18 
Pm.  498  (10:  884].  to  wbkh  we  ha?o  reforred 
aboTe,  tnat  land  once  legally  appropriated  to 
aaT  porpoee  was  tberebj  severed  from  the 
poolio  domain  and  a  subsequent  sale  would 
DOC  be  construed  to  embrace  it.  tbouffb  not 
specially  reserved.  And  of  tbe  Indians'  rigbt 
<a  occupancy  it  said,  tbat  tbis  rigbt,  witb  tbe 
eorrdaliTe  obligation  of  tbe  goTcmment  to 
aoforoe  it,  negstired  tbe  idea  tbat  Congress, 
cren  In  tbe  abasnce  of  any  positive  stipubtion 
to  protect  tbe  Ossges,  intended  to  grant  tbeir 
land  to  a  railroad  compsny,  eitber  absolutely 
or  mm  #fMr«.  **  For  all  practical  purposes," 
the  court  sdded,  '*tbey  owned  it;  as  tbe  actual 
fiffht  of  possession,  tbe  only  tbing  tbej  deemed 
of  valoe,  wss  secured  to  tbem  by  TrMty,  until 
tbey  should  eled  to  surrender  it  to  the  United 
Sutes." 

Three  Justices,  of  whom  tbe  writer  of  tbis 
opinioo  wss  one,  dissented  from  tbe  majority 
of  the  coon  in  the  Leavenworth  esse;  but  tbe 
decision  has  been  uniformly  adhered  to  since 
Itt  announcement,  end  this  writer,  sfter  a 
Boch  larger  experience  in  tbe  consideration  of 
pobllo  land  grants  sfaM»  tbat  time,  now  resdilv 
coooedes  tbat  tbe  rule  of  construction  adopledf, 
that,  in  the  absence  of  any  express  provision 
todicstiDir  otherwiw,  a  grant  of  public  Isnds 
only  applies  to  lands  wbicb  are  at  tbe  time 
free  from  existing  daims,  is  better  end  safer, 
both  to  the  government  and  to  private  parties, 
than  tbe  rule  which  would  pats  tbe  property 
subject  to  the  Hens  and  claims  of  otben.  Tbe 
latter  cooi  **«iction  would  open  a  wide  field  of 
Utigatioo  lietween  the  grantees  and  third  par- 


A  principle  somewhat  anslogous  to  tbe  one  ex- 
pressed in  the  Leavenworth  case  was  snnounoed 
h  KanmB  Aie.  R  Oo,  v.  Dunmeper.  118  U.  8. 
•88  [88: 1188].  There  a  bomestead  claim  bad 
been  filed  in  the  land  office  by  one  Miller  upon 
part  of  an  odd-numbered  section  lyioe  within 
the  place  limits  of  tbe  grant  of  laoa  to  tbe 
Uoioo  Pacific  Railrosd  Company.  Tbe  claim 
was  reoognlicd  by  a  certificate  of  entry  before 
the  route  of  the  company's  ruad  waa  definitely 
located.  Subsequently  to  tbe  definite  location. 
Miller  abandoned  bis  entry  and  purchased  tbe 
land  from  the  railroad  company,  and  to  bim  a 
certlficaie  of  sale  was  given.  Tbb  certificate 
of  sale  afterwards  psssed  to  one  Lewis  Dun- 
meyer,  to  whom  the  company  gave  a  deed 
puf  porting  to  convey  a  good  Ut>.  After  Mil- 
ler's porcbsse  tbe  homestead  entry  was  can- 
celed. One  O.  B.  Dunmcycr  then  made  an 
entry  of  the  land  under  tbe  homestead  law, 
daiming  tbat  t>y  Miller's  abandonment  of  tbe 
fbrmer  entry  and  its  cancellation  tbe  land  bad 
not  been  brougbt  within  the  in^nt,  but  had  re- 
verted to  the  mass  of  tbe  public  bmd.  Lewis 
Ounmeyer  then  brougbt  an  action  sgainst  the 
company  in  the  state  court  of  Kansas,  on  tbe 
covenant  in  the  deed  for  a  good  title,  and  re- 
covered ludgment,  which  was  affirmed  by  the 
Bopseme  Court  of  tbe  State,  and  from  that 
court  wp  brougbt  here.  Tbe  question,  among 
cChers  considered,  was  the  effect  of  tbe  sban- 
doomcnt  of  the  bomestead  daim  by  Miller 
upon  the  ownership  of  the  property.  It  wan 
contended  that  although  Miller's  bomestead 
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daim  had  attached  to  the  land  vrlthin  tha 
meaning  of  the  exception  of  tbe  grant  before 
the  line  of  definite  location  was  filM,  yet  when 
be  abandoned  his  daim,  so  tbat  it  no  longer 
eiisted,  the  exception  OMsed  to  operate,  and 
the  land  reverted  to  tbe  company;  and  that 
the  grant,  by  its  inherent  force,  reasserted 
itMli  and  extended  to  and  covered  the  land  aa 
thoueb  it  bad  never  been  within  tbe  exception. 
But  tne  court  rejected  tbis  view,  stating  that  it 
was  unable  to  perceive  the  force  of  tbe  propo- 
sition, observing:  "No  attempt  has  ever  been 
made  to  include  lands  reserved  to  the  United 
States,  wbicb  reservation  afterwarda  ceaned  to 
exist,  within  tbe  grant,  though  this  rosd,  and 
otben  witb  grants  in  similar  laneuage.  have 
more  than  once  passed  through  military  refter- 
vationa  for  forta  and  other  purposes,  which 
I  have  been  given  up  or  abandoned  as  such 
reservations,  snd  were  of  great  value;  nor  it  it 
•  understood  tbat  in  any  case,  where  lands  hsd 
been  otherwise  disposed  of,  tbis  reversion  to 
the  government  brougbt  tbem  within  the 
grant."  Not  only  does  tbe  bind  once  reserved 
not  fall  under  tbe  grant  should  the  reservation 
afterwards  from  any  cause  be  removed,  but  it 
does  not  then  become  a  source  of  indemnity 
I  for  deflclendes  in  tne  place  limits.  Such  d^ 
I  fideodes  can  only  be  supplied  from  Isnds 
within  limits  designated  by  tbe  granting  Act 
or  other  law  of  Congreaa.  The  land  cover(*d 
by  the  pre-emption  entry  being  therebv  ex- 
cepted from  tbe  grant  to  tbe  Northern  racifio 
Railroad  Company  was  slso  tbereliy  excepted 
from  any  withdrawals  from  sale  or  pre-emp- 
^n  of  public  lends  for  its  benefit 

From  tbe  decisions  dted,  snd  approving,  as 
we  do,  the  reasons  on  which  tb'*y  sre  founded, 
it  follows  that  tbe  land  in  ooi*««nverey,  upon 
wbicb  Robinson  hsd  made  a  pre-emption 
claim  as  early  as  September  18, 1866.  it  being 
then  open  to  pre-emption  sale,  snd  subsequent- 
ly  filed  his  dedaration  of  settlement  under  the 
pre  emption  laws,  snd  by  whose  bein.  sfter 
bis  death,  payment  of  the  purchsM  price  hsd 
been  made,  and  to  tbem  a  receiver  s  receipt 
therefor  given,  and  a  certificate  of  entry  issaed 
to  tbem,  was  severed  frt)m  the  mass  or  public 
landa  from  which  tbe  grant  to  tbe  Northern 
Pacific  Railroad  Company  could  alone  be  aat- 
isfied.  The  pre-emption  entry  remained  of 
record  ooti]  August  6.  1886.  when  it  was  can- 
celed, but  this  wss  after  the  date  of  tbe  grant 
to  tbe  Northern  Padflc  Railroad  Company, 
and  also  sfter  the  datea  of  the  several  grenta 
made  to  the  State  of  Wlacoosin  to  aid  m  the 
conMrucUoo  of  railroad  and  telegraph  lines 
within  that  State.  Tbe  cancellation,  as  already 
ssid,  did  not  liave  tbe  effect  of  bringing  the 
land  under  tbe  operation  of  tbe  grant  to  tlie 
Northern  PaHfic  KaOroad  Company;  it  simply 
restored  tbe  land  to  tbe  mass  of  public  lands 
to  be  dealt  with  subseouenlly  in  tbe  same  man- 
ner as  any  other  public  lands  of  the  United 
Sutes  not  covered  by  or  excepted  from  the 
grant 

No  disposition  vras  subsequently  made  of 
the  Ian* I  thus  restored  to  the  public  domain 
until  December  8,  1871.  when  It  seems  tbat 
one  Owen  Sheridan  applied  for  a  homestead 
entry  upon  it,  and  was  permitted  to  make  such 
entry,  and  the  same  rnnained  of  record  until 
the  80th  of  June,  1880,  when  It  was  canceled. 
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From  that  time  the  land  contlnaed  a  part  of 
tbe  unappropriated  public  lands  of  the  United 
States  until  tbe  2d  of  January,  1881,  when  tbe 
appellant,  Mary  Bardon,  made  ber  preemption 
settlement  upon  it  and  afterwards  followed  up 
tbe  settlemeut  with  all  the  steps  required  by 
law  for  tbe  acquisition  of  tne  title.  On  tbe 
Utb  of  February.  1881,  she  filed  her  declara- 
tory statement  therefor;  on  the  8th  of  June, 
1882,  she  made  her  final  proofs;  on  tbe  22d  of 
June  she  made  her  payment  for  tbe  land,  and 
on  tbe  19th  of  January,  1887,  the  Secretary  of 
the  Interior  issued  to  her  a  patent  of  tbe  United 
States  for  tbe  land  in  the  form  provided  by 
law. 

There  was  nothing  in  anv  of  tbe  proceed- 
ings of  tbe  Northern  Pacidc  Railroad  Com- 
pany, or  of  tbe  companies  to  whom  the  land 
granted  to  Wisconsin  was  conveyed  bj  the 
State,  or  in  the  acts  of  tbe  appellant,  which  in 
any  respect  impaired  her  rierbt  to  tbe  comple- 
tion of  ber  pre-emption  claim,  or  to  tbe  full 
liuition  of  her  perfected  title. 

It  follows  that  tbe  decree  must  be  reversed 
and  the  cause  be  remanded  to  tbe  Circuit 
Court,  with  a  direction  to  dismiss  tbe  bill;  and 
it  is  so  ordered. 


JULIA  H.  JENKINS  kt  al.,  Plffs,  in  Err., 

V, 

WILLIAM  A.  COLLARD. 
(See  8.  C.  Beporter's  ed.  540-561.) 

Cvnflteation  Act  of  July  17,  186t,  effect  of  tale 
undtr— naked  fee  remained  in  the  defendant 
— ejfeet  of  the  proclamation  of  amnesty  and 
pardon^deed  of  the  land  by  tne  offender  toith 
covenant  of  tDorranty^udieicU  notice. 

1.  Under  the  CoDflsoation  Act  of  July  17, 1862.  and 
the  joint  resolution  of  the  same  date  explanatory 
thereof,  only  the  life  estate  of  the  person  for 
whoee  olfense  tbe  land  had  been  seized,  was  sub- 
ject to  condemnation  and  sale. 

S.  Tbe  Confiscation  Acu  construed  with  the  joint 
resolution  of  tbe  Mime  date,  made  no  disposition 
of  the  confiscated  property  after  the  death  of  the 
owner,  but  left  it  to  devolve  upon  his  heirs,  and 
not  by  a  donation  from  tbe  government. 

&  After  the  confiscation  of  property  under  the 
Confiscation  Act,  the  naked  fee,  subject  for  the 
lifetime  of  the  offender  to  the  interest  of  tbe  pur- 
chaser at  .the  confiscation  sale,  remained  in  the 
offender  himself  but  without  the  power  in  him  to 
dispose  of  the  same. 

4.  Where  land  of  one  who  bore  arms  In  the  Con- 
federate army  against  the  United  States  in  tbe 
late  war  was,  under  the  Confiscation  Act  con- 
demned and  sold,  be  was,  by  the  proclamation  of 
pardon  and  amnesty  made  by  the  President,  re- 
stored to  tbe  control  and  power  of  dlsposltton  I 
over  tbe  naked  residuary  ownership  of  tbe  prop* ' 


erty,  subject  to  the  usnf  raotof  tiieporolianr  a»- 
der  the  confiscation  proceedings. 

5.  Where  one  whose  land  was  sold  under  the  0(m» 
flscation  Act  subsequently  and  before  the  prooia> 
mation  of  amnesty  and  pardon  by  tbe  Preakleut 
deeded  the  same  with  covenants  of  aeixtn  and 
warranty,  and  afterwards  received  auoh  pardon 
and  amnesty  he  and  bis  heira  are  estopped  by  snek 
covenants  from  claiming  title  to  tbe  land  m 
against  such  grantee  his  heirs  and  asstgns. 

6.  The  public  proclamation  of  pfurdon  and  •■■■■■^j 
made  by  the  PresidGnt,  December  25. 1868,  hMtte 
force  of  public  law  of  which  all  courts  are  bound 
to  take  notice,  whether  specially  oaUed  to  their 
attention  or  not. 

[No.  816.] 
Submitted  April  18,  189t.    Dedddd  Mm  H. 

1899. 

IN  ERROR  to  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  to 
review  a  Judgment  in  favor  of  defendant  Wil- 
liam A.  Collsrd,  in  an  action  of  ejectment 
brought  by  Julia  H.  Jenkius  et  al,,  to  recover 
land  in  the  city  of  Cincinnati,  Ohia      ^  "* * 


Statement  by  Mr.  Justice  Field: 
This  is  an  action  of  ejectment  brought  by 
tbe  plaintiffs  to  recover  of  the  defendant  two 
lots  of  land  in  the  city  of  Cincinnati.  Ohio, 
with  the  buildings  thereon,  known  as  Nos.  50 
and  52  West  Pearl  street  in  that  city.  Tbe 
plaintiffs  below,  who  are  also  plainlilfs  In 
error  here,  are  tbe  children  and  only  heirs  of 
Thomas  J.  Jenkins,  deceased.  They  are  resi- 
dents and  citizens  of  West  Virginia.  Two  of 
them,  Albert  Ghillatin  Jenkins  and  George  R. 
Jenkins,  are  minors  under  the  age  of  twenty- 
one  years,  and  appear  by  their  mother  ami 
guardian.  The  defendant  ia  a  citizen  of  Ohk> 
and  a  resident  of  Cincinnati 

The  petition,  the  designation  given  to  the 
first  pleading  in  the  case,  alleges  tliat  prior  to 
1868,  Thomas  J.  Jenkins  was  the  owner  of  the 
real  estate  mentioned,  which  is  fully  described 
and  that  while  such  owner  he  joined  Uie  rebel 
army,  and  such  proceedings  were  had  in  the 
District  Court  of  the  United  States  for  the 
Southern  District  of  Ohio  in  the  year  186a,  thai 
the  property  was  confiscated,  and  the  life  estate 
of  Jenkina  was  sold,  and  the  defendant  Willtam 
A.  Collard,  then  or  subsequently  in  the  year 
1865,  and  during  the  lifetime  of  Jenkina,  be- 
came the  owner  of  the  life  estate;  that  Jeokiae 
died  on  the  1st  day  of  August,  1872;  ainl  that 
thereupon  the  plaintiffs  t>ecame  seized  of  the 
legal  estate  in  the  premises  and  entitled  to  the 
possession  thereof;  but  that  the  defendant  siace 
that  time  has  unlawfully  kept  them  out  of 
possession.  The  petition  also  seta  forth  that 
tbe  defendant  has  been  receiving  the  leola, 
issues  and  profits  of  tbe  premises  from  the  toe 
day  of  August,  1872,  up  to  the  oommeoce- 
ment  of  this  action  without  the  consent  of  the 
plaintiffs,  and  has  refused  to  account  for  them; 


Nora.— ^  to  efeet  of  pardons,  see  note  to  Arm- 
etrona*S  Foundry  v.  United  States,  18:882. 

As  to  eonditional  pardons^  see  note  to  Bx  parte 
Wells,  15:ttL 

As  to  Confederals  tUAes;  fudoment  of  courts  of; 
laws  and  authority  of:  status  and  relations  wUh  the 
UnUm;  commercial  intercourse,  see  notes  to  Keene 
V.  ITDonouffb,  8:066. 

That  dominion  acquired,  conQuered  or  ceded  tsrri' 
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tory  does  not  dfoest  vssted  ripMs  of 
property;  former  laws  enntinmsumtUaittsrsd 
sovereign^  see  note  to  Delassus  ▼.  Oalfesd 
9:71. 

As  to  martial  Uns,  w9uU  Is;  digs 
tary  law;  extent  of:  in  lofbom  thspowerto 
sides:  when  U  may  be  enreCwd;  siupemtam  of 
habeas  corpus:  what  is  mflttory  meesssSty^  wsm 
Luther  v.  Borden,  \XML 
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mat  tbdr  jetri?  taIim  biM  been,  on  the  aTer- 
■M,  dffht«en  Laodred  dollarw;  and  that  the 
plaioUlIt  have  been  deprived  of  all  profit  aod 
beoeflt  from  the  premitet  dDce  that  Ume,  to 
their  damage  of  forty  tbouaaod  dollars.  They 
therefore  pray  Judgmeot  for  the  poMeseion  of 
thepffemieea  and  for  the  damages  alleged. 

The  defendant  appeared  to  the  action  and 
ael  up  nine  defenses.  The  first  defease,  which 
was  substantially  tbe  geoeral  issue,  was  subse- 

2iiently  withdrawn.  To  tbe  several  other  de 
rases  demurrers  were  interposed  and  all  of 
them,  except  the  one  to  the  second  defense. 
were  sustsined,  and  no  further  proceeding 
respecting  them  was  taken.  The  second  de- 
fense was  as  follows: 

"For  a  second  defense  the  defendaot  says 
that  be  denies  tbat  sach  proceed!  o^rs  were  bad 
in  tbe  District  Court  of  the  United  States 
within  and  for  the  Southern  District  of  Ohio, 
in  the  year  lb68,  or  at  any  other  time,  that  tbe 
said  property  was  confincated.  but  defer "^nt 
avers  tbat  in  a  proceeding  iusiituted  in  said 
court  in  the  year  1863  a  decree  was  entered  in 
(he  words  snid  figures  following,  to  wit: 

*'  'District  Court  United  Slates,  Southern  Dis- 
trict of  Ohio. 

"  'The  United  SUtes 

9, 

*•  'Lots  and  Stores  Nos.  60  and  52  Pearl 
Street,  Cincinnati. 

"  *Tbis  cause  came  on  for  hearing  at  this 
term,  upon  the  libel  of  information  filed  here- 
ill,  and  upon  tbe  evidence  in  the  case,  and  tbe 
court  flna  that,  in  pursuance  of  law,  the  at- 
torney of  the  United  States  for  the  Southern 
Distrfet  of  Ohio  did  issue  to  tbe  marshal  of 
Mtid  district  his  warrant  in  writing  besring 
4(ate  March  9th,  lb68.  commanding  him  to 
fieize  for  tbe  cause  set  forth  in  said  warrant  all 
the  right,  title  and  interest  of  one  Thomas  J. 
Jenkins,  in  and  to  the  real  estate  described  in 
said  wsrrant.  and  In  said  libel  of  information 
and  that  in  pursuance  thereof  tbe  said  marshal, 
oo  tbe  I2th  dav  of  March,  1868,  seized  said 
real  estate  and  notified  the  tenants  thereof, 
ami  also  W.  A.  Collard,  agent  of  said  Jenkins, 
of  such  seizure  by  notice  in  writing.  Tbat 
afterwards,  on  tbe  7th  day  of  Marcli,  1868.  a 
writ  of  monition  issued  out  of  tbii  court. 
under  tlte  laws  thereof,  to  said  marshal,  by 
Ttnue  whereof  the  usual  notice  prescribed  by 
law  and  by  tbe  rules  of  this  court  to  all  per- 
sons interested  in  said  real  estate  to  appear  in 
this  court  on  the  first  Tuesdav  of  April.  1868, 
to  afsert  tbeir  claims,  if  any  they  have,  in  said 
real  esute,  was  given  by  said  marshal,  which 
notice  wss  duly  published  in  the  Cincinnati 
Daily  Oasette,  a  newspaper  printed  and  of 
ceneral  circulation  in  said  district,  for  ten  days 
from  and  after  March  18th,  1868,  and  all  per- 


Rstions  in  said  libel  are  true  in  fact,  and  tbat 
the  life  estate  of  said  Jenkins  in  safcl  real  estate 
is  Jusily  and  legally  forfeited  to  the  United 
States  in  pursuance  of  law,  for  the  causes  set 
forth  in  said  libel. 

"  'It  is  further  ordered,  sentenced  and  de- 
creed thst  tbe  life  estate  of  said  Thomas  J. 
Jenkins  be,  acd  the  same  is,  hereby  con- 
demned as  enemies'  property,  and  tbat  the 
same  be  appraised,  advertised  and  sold  in  the 
manner  pointed  out  by  tbe  rules  pf  this  court, 
and  to  tbat  end  the  necessary  process  is  or- 
dered to  be  issued  to  tbe  marshaJ  to  make  sale 
of  said  real  estate  in  tbe  manner  aforesaid,  and 
that  upon  such  sale  he  bring  tbe  proceeds  into 
this  court  for  distribodon;  and  it  is  further 
ordered  that  the  rights  of  all  loyal  people  to 
share  in  such  distribution  are  hereby  reserved 
for  further  bearing.' 

"Defendant  says  that  the  above  was  the 
only  decree  touching  said  property ,  except  tbe 
decree  of  confirmation  of  the  sale  and  dis- 
tribution of  proceeds. 

** Defendant  snvs  tbat  thereafter  such  pro- 
ceedings were  bed  in  said  cause  tbat  there  was 
sold  and  conveyed  by  tbe  marshal,  in  accord- 
ance with  said  decree,  tbe  life  estate  of  said 
Thomss  J.  Jenkins  to  one  Edward  Bepler. 

"Defendant  says  that  by  reason  of  tbe  prem- 
ises all  the  estste  of  said  Jenkins  in  said  prop- 
erly was  not  condemned  and  8.>ld.  but  tbat 
there  remained  in  bim  the  reversion  or  re- 
mainder in  fee  of  said  property  after  said  life 
estate  sold  to  said  Bepler.  Defendant  further 
says  that  after  the  termination  of  tbe  civil  war 
said  Thomas  J.  Jenkins  bargained  and  sold  to 
the  defendant,  in  ainsideraUon  of  the  sum  of 
eighteen  thousand  dollars  paid  to  said  Jenliitts 
by  defendant,  all  tbe  interest  and  estate  of 
said  Jenkins  in  said  property,  and  did  execute 
and  deliver  to  tbe  defendsnt,  on  tbe  26tb  dav 
of  Auirust,  1865,  a  deed  in  fee  dmple,  with 
covenants  of  general  warranty,  binding  him- 
self and  bis  heirs,  and  Susan  L  Jenkins,  wife 
of  s^id  Thomas  J.  Jenkins,  dkl  Join  in  said 
deed  and  did  release  all  her  right  and  expect- 
ancy of  dower  in  said  property. 

"Defendsnt  further  says  tbat  on  tbe  6th  day 
of  June,  1855,  tmid  Edward  Bepler  dki  exe- 
cute aod  deliver  to  the  defendaot  a  deed  for 
said  life  estate  purchased  by  him  at  said  sale. 
Defendant  says  tbat  by  reason  of  the  premises 
he  became  tbe  owner  in  fee  simple  of  toe  prop- 
erty aod  entered  into  possession  thereof  aoid 
so  continued  to  the  present  time." 

To  this  defense  the  plaintiffs  demurred  on 
the  ground  that  it  constituted  no  defense  and 
was  insufllcient  in  law  on  its  face;  and  they 
claimed  and  asked  tbe  court  to  bold  that  by  the 
decree  set  up  there  was  an  adjudicated  forfeit- 
ure aod  sale  of  the  lots  described  under  tbe 
ConfisraUon  Act  of  Congress  of  July  17, 1868, 


sons  interested  having  made  default,  and  the  ■  and  the  loint  resolution  of  even  date  there- 
default  of  all  persons  being  duly  entered,  and  with,  ana  that  there  was  not  left  In  Thomss 
I  be  court  having  heard  the  testimony  of  the  |  4.  Jenkins  any  interest  which  be  could  convey 
mitocssfs  proving  that  said  Thomas  J.  Jenkins  •  by  deed,  but  tbat  all  which  could  become  the 
of  the  State  of  Virginia,  at  tbe  date  of  said  .  property  of  Uie  United  Sutea  and  could  be  sold 
sefxure,  was  the  owner  of  said  property,  and  |  by  virtue  of  a  decree  of  condemnation  and  or- 
that  ever  smce  the  17th  day  of  July,  1868.  the  i  der  of  sale  was  tbe  life  estate  of  Thomas  J. 


said  Thomas  J.  Jenkins  was.  and  ik>w  is,  in 
ibe  amy  sendee  of  the  rebels  in  arma  against 
tlie  United  States,  to  wit,  la  the  Suta  of  Vir- 
irinia:  and  the  court  further  find  that  the  alle- 
lic t*.  K.  U.S..  Book  86. 


Jenkins,  and  tliat  a  decree  condemning  the  fee 
could  have  no  greater  effect  than  tosuofect  the 
hfe  eaute  to  saw,  and  therefore  the  deed  exe- 
cuted and  delivered  hj  him  oo  the  96th  day  of 
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1870,  and  tbe  date  of  flline  the  map  of  definite 
location,  Julv  6, 1882,  which  could  change  the 
status  of  said  land  so  as  to  exclude  it  from 
the  grant;  and  tbe  land  being  free  from  pre- 
emption or  other  claims,  or  rights  not  reserved, 
sold,  granted  or  otherwise  appropriated,  on  the 
18th  day  of  August,  1870,  the  title  Tested 
In  the  Northern  Pacific  Railroad  Company 
attadied  to  this  specific  land  upon  the  filing  of 
tbe  map  of  definite  location  July  6,  1882. 

BuHz  Y.  Northern  Pae.  R.  Ch.  119  U.  8.  71 
(81:  888);  &.  Paul  A  P.  R.  Co,  v.  Northern 
Pac,  R  Co.  189  U.  8.  17  (85:  88):  Dmny  v. 
Dodson,  82  Fed.  Rep.  909;  United  States  v. 
Ourtner,  88  Fed.  Rep.  8;  Northern  Pac,  R.  Co, 
T.  Laiy,  6  Mont.  66;  United  States  y.  Northern 
Pac,  R.  Co.  41  Fed.  Rep.  842;  Noriltern  Pae. 
R.  Co.  V.  Bardsn,  46  Fed.  Rep.  604;  Soutliem 
Pae.  R.  Co.  v.  Orton,  82  Fed.  Rep.  468. 

The  land  in  controversy  having  been  reserved 
from  sale,  pre  emption  or  entry,  for  the  benefit 
of  tbe  Kortbein  Pacific  Railroad  Company, 
August  18,  1870,  tbe  Interior  Department  had 
no  further  jurisdiction  thereover  for  the  pur- 
pose of  permitting  entries  or  taking  final  proof. 

Kansns  Pac.  R.  Co.  y.  Dunmeyer,  113  U.  8. 
640  (28:  1125);  Burlington  A  M.  R.  Co.  v. 
Abink,  14  Neb.  95;  Western  Pac.  R,  Co.  v. 
Tetis,  41  Cal.  493;  Southern  Pac.  R.  Co.  v. 
PurseU,  77  Cal.  69;  Atdiison,  T.  db  8.  F.  R. 
Co.  ▼.  Meekiim,  23  Kan.  174;  lova  R.  Land 
Co.  V.  Adkins,  38  Iowa.  354;  Eitteringham  v. 
Blair  T.  L.  <&  L.  Co.  73  Iowa,  421;  Broton  T. 
Corson.  16  Or.  888:  Cahalan  v.  McTague,  46 
Fed.  Rep.  251. 

When  lands  cease  to  be  public,  tbe  depart- 
mental jurisdiction  thereover  ceases  also. 

Tvbbs  V.  Wilhoit,  138  U.  S.  184  (34:  887): 
Wnqht  V.  Roseberry,  121  U.  8.  488  (30: 1039); 
Steel  V.  St.  Louis  Smelt.  ^  Ref.  Co.  106  U.  8. 
447  (27:  226);  St.  Louis  Sinelt.  db  Ref.  Co.  v. 
Kemp,  104  U.  8.  636  (26:  875):  :Morion  v. 
Nebraska,  88  U.  8.  21  Wall.  660  (22:  639); 
Sout/iem  Pae.  R.  Co.  v.  Wiggs,  43  Fed.  Rep. 
833. 

When  tbe  department,  by  a  misapplication 
of  tbe  law  to  a  settled  state  of  facts,  deprives  a 
party  of  that  to  which  be  has  acquired  a  right 
under  the  sanction  of  the  law.  the  courts  will 
grant  relief  in  an  equitable  action. 

Southern  Pac.  R  Co.  v.  DuU,  22  Fed.  Rep. 
600:  Chicago.  M.  db  St.  P.  R  Co.  v.  Sioux  City 
db  St.  P.  R.  Co.  10  Fed.  Rep.  449;  Atchison, 
T.  db  S.  F.  R.  Co.  v.  BM,  24  Kan.  679;  Emdie 
v.  Toung,  24  Kan.  73f^-  Sfiepley  v.  Cowan,  91 
U.  8.  840  (23:  427);  Moore  ▼.  RoiMns,  96  U.  8. 
635  (24:  850). 

Mr.  Justice  Field  delivered  the  opinion  of 
tbe  court: 

The  plaintiff,  the  Northern  Pacific  Railroad 
company,  a  corporation  organized  under  the 
Act  of  (Jongrcss  of  July  2, 1864.  (18  8tat.  at  L. 
865)  entitled  '*  An  Act  Granting  Lands  to  Aid 
in  the  Construction  of  a  Railroaaand  Telegraph 
Line  from  Lake  8uperior  to  Pugel's  Sound  on 
the  Pacific  Coast  by  the  Northern  Route."  and 
having  its  principal  places  of  business  in  the 
city  of  New  York,  in  tbe  8taie  of  New  York, 
and  in  the  dty  of  8t.  Paul,  in  the  8tateof  Min 
nesota,  brings  this  suit  against  Mary  Bardoo,  a 
citizen  of  Wisconsin,  to  charfi;e  her  as  trustee 
of  certain  real  property  held  by  her  ^  <4iat 
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State,  and  compel  her  to  oonrey  tbe 
the  company. 

The  bill,  as  amended,  sets  fwtb  tbeaMJH  ta- 
portant  provisions  of  the  Act  of  Coagrew  or^ 
ganizing  the  company  and  authonziaf  it  i» 
"  locate,  construct,  furnish,  tmii"t»ia  gad  eo- 
Jogr.  a  continuous  railroad  mud  tekgrqik  lot 
with  tbe  appurtenances,  namely,  begiaaiBf  tt 
a  point  on  Lake  Superior,  in  tbe  Suoie  of  10a 
nesota  or  Wisconsin,  thence  westerlv,  bj  tkr 
most  eligible  railroad  route,  as  sboold  be  dr 
termined  by  your  orator,  within  the  teniurf 
of  tbe  United  States,  on  a  line  north  of  tW  for 
ty-fiftb  degree  of  latitude,  to  some  poiot  oa 
ruget's  Sound,  with  a  branch  tia  thevdprof 
the  Columbia  river  to  a  point  on  car  near  IW 
land,  in  tbe  State  of  Oregon,"  and  vetfbf  it 
with  the  powers,  privileges  and  imawtM 
necessary  to  carry  mto  effect  the  pnrpoM  ef 
the  Act. 

Bv  the  third  section  of  the  Act  a  gnat  of 
land  is  made  to  the  company.  The  sedioa.  *> 
far  as  it  bears  upon  the  queatiPiia  taTohed,  it 
as  follows:  * 

"  Ssa  8.  And  be  it  fuither  enscled.  Tk« 
there  be,  and  hereby  is,  granted  to  tbe  5<xt^ 
em  Pacific  Railroad  Company,  its  aneoewa 
and  assigns,  for  the  purpose  of  aidiof  ia  tk 
construction  of  said  ndlrottd  and  telcgnpb  fiar 
to  the  Pacific  coast,  and  to  aecare  tbe  t^aai 
speedy  transportation  of  the  mails,  trctofB,  ■& 
nitions  of  war,  and  public  stores  over  the  rouit 
of  said  line  of  railway,  every  ahenate  lertic 
of  public  land,  not  mineral,  deaignaled  bjodd 
numbers,  to  the  amount  of  twenty  abrfu^ 
sections  per  mile,  on  each  aide  of  wd  nilroBi 
line  as  said  company  may  adopt  tbmack  tk 
territories  of  the  United  bUtea.  and  lea  ibr 
nate  sections  of  land  per  mfle  on  eack  iidi  d 
said  railroad  whenever  it  paaaea  tbrnas^  OT 
State,  and  whenever  on  the  ttne  thenof  tk 
United  dtatea  have  full  title,  not  ieaufci«M, 
granted,  or  otherwise  appropriated,  aad  fnt 
from  preemption,  or  other  claims  or  ngta.  it 
the  time  the  line  of  said  road  is  dc0aite)T  tni 
and  a  plat  thereof  filed  hi  the  c^BoeoC  tfeia  Om 
missioner  of  the  Oeneral  Land  OAoe;  wd 
whenever,  prior  to  said  time,  any  of  «id»c 
tions  or  parts  of  sections  shall  have  !<■ 
granted,  aold,  reserved ,  occupied  bv  \iumM^ 
settlers,  or  pre-empted,  or  othfTwtaa  diipn^ 
of,  other  landa  shall  be  selected  \nmiAom 
pany  in  lieu  thereof,  under  the  diwctioa  cf  t>> 
Secretary  of  the  Interior,  in  altemale  miA^ 
and  designated  bv  odd  nombera,  not  «yj>"^ 
ten  miles  beyond  tlie  limits  of  aakl  tlMni* 
sections:  Provided,  That  if  aaid  route  fteu  ^ 
found  upon  the  line  of  any  other  mboed  m* 
to  aid  in  the  construction  of  which  lasdb  lew 
been  heretofore  granted  ^aj  the  UsHrite*^ 
as  far  as  the  routea  are  upon  the  saaeffa^ 
line,  tbe  amount  of  land  heretolbw  py* 
shall  be  deducted  from  the  amount  ffaafei^  ^ 
this  Act:  Provided  fkriJter.  That  flbe  »*•*' 
company  receiving  tbe  previous  mat  ef  ^ 
may  assign  their  interest  to  taid  yettkra^ 
ciflc  Railroad  Company,  or  may  «•«•*<■ 
confederate,  and  aasociate,  with  eaidca«y^ 
upon  the  terms  named  in  ths  fint^"^'^'* 
this  Act." 

The  Northern  Pacific  Railroad 
under  this  Act  of  iscorporatioa.  pima<4rf^ 
designate  tlie  general  route  of  its  praponi  i^ 
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«od  afterwards  to  baTe  Its  lioe  definitely  fixed. 
TJifineceKltiBSof  the  case  do  not  require  us  to  go 
into  a  very  close  coosidenition  of  these  matters. 
The  admusioDS  of  counsel  reduce  the  questions 
for  deddon  within  narrow  limits.  It  is  con- 
ceded that  the  premises  in  controversy  lie 
within  the  place  limits  of  the  grant  to  the 
Northern  Padflc  Railroad  Company,  and  that 
the  title  to  them  would  pass  to  that  company 
under  the  grant  and  the  compliance  of  the  com- 
pany with  its  conditious,  unless  they  are  ex- 
cepted from  the  n-ant  by  the  facts  admitted  in 
the  pleadings  and  the  stipulation  of  parties. 

Among  the  facts  admitted  are  these:  That 
on  and  prior  to  September  12, 1856,  the  tract 
of  land,  in  relation  to  which  this  suit  was 
brought,  had  been  surveyed  by  the  United 
States  and  was  a  part  of  the  public  domain, 
subject  to  sale  hv  pre-emption  and  otherwise 
as  then  provided  by  law;  that  on  that  dav 
James  S.  Kobinson,  Jr.,  settled  upon  the  land, 
and  that  he  was  at  the  time  a  qualified  pie- 
emptor;  that  on  the  21st  of  September  follow- 
ing he  filed  his  declaration  of  settlement  upon 
the  land,  under  the  preemption  laws,  with  the 
register  and  receiver  at  the  proper  laud  ofSce 
of  the  United  States;  that  be  oiea  without  mak- 
ing final  proof  on  the  pre-emption  claim  or 
eying  the  government  for  the  land;  that  after 
I  death  his  heirs,  on  the  80th  of  July,  1867, 
made  payment  for  the  land  and  received  the 
receiver's  receipt  therefor  and  a  certificate  of 
purchase  from  the  register,  with  the  statement 
that,  on  its  presentation  to  the  Commissioner 
of  the  General  Land  OfSce.  the  heirs  would  be 
entitled  to  receive  a  patent  for  the  land;  that 
on  the  6th  of  August,  1865,  this  pre-emption 
entn[  vaa  cancelra  by  the  Commissioner  of 
^e  General  Land  OfiSce  for  alleged  failure  to 
furnish  proof  of  continuous  residence  prior  to 
July  80, 1867;  that  Robinson  did  not,  in  his 
lifetime,  pay  to  the  government  the  money  re- 
quired under  the  pre  emption  laws  of  the 
united  States  to  acquire  title  to  the  land,  ex- 
cept such  fees  as  are  paid  to  local  officers  at  the 
time  of  filing  a  pre-emption  application;  and 
that  whatever  money  was  paid  for  and  on  ac- 
count of  the  land,  prior  to  1866,  was  paid  by 
the  heirs  of  Robinson,  except  the  fees  men- 
tioned, and  whatever  money  was  thus  psid  was 
refunded  to  the  heirs  by  the  government  upon 
the  cancelhition  of  the  pre-emption  claim. 

It  is  thus  seen  that  when  the  grant  to  the 
Northern  Pacific  Railroad  Company  was  made, 
on  the  2d  of  July,  1804,  the  premises  in  con- 
troversy had  been  taken  up  on  the  preemption 
olaim  of  Robinson,  and  that  the  preemption 
entry  made  was  uncanceled;  that  by  such  pre- 
emption entry  the  land  was  not  at  the  time  a 
part  of  the  public  lands;  and  that  no  interest 
therein  passed  to  that  compsny.  The  grant  is 
of  alternate  sections  of  public  land,  and  by 
public  land,  as  it  has  been  long  settled,  is 
meant  such  land  as  is  open  to  sale  or  other  dis- 
position under  general  laws.  All  land,  to 
which  anv  claims  or  rights  of  others  have 
attached,  does  not  fal]|within  the  designstion  of 
public  land.  The  statute  also  says  that  when- 
ever, prior  to  the  definite  location  of  the  route 
of  the  road,  and  of  course  prior  to  the  grant 
made,  any  of  the  lands  which  would  otherwise 
fall  within  it  have  been  granted,  sold,  reserved, 
occupied  by  homestead  settlers,  or  pre-empted ' 
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or  otherwise  disposed  of,  other  lands  are  to  be 
selected  in  lieu  thereof  under  the  direction  of 
the  Secretary  of  the  Interior.  There  would 
therefore,  be  no  question  that  the  pre-emption 
entry  by  the  heirs  of  Robinson,  the  pavmeot  of 
the  sums  due  to  the  government  having  been 
made,  as  the  law  allowed,  by  them  after  bis 
death,  took  the  land  from  the  operation  of  the 
subseoueot  grant  to  the  Northern  Paciflc  Rail- 
road Company,  if  the  pre  emption  entry  bad 
not  been  subsequently  canceled.  But  such 
cancellation  had  not  been  made  when  ihe  Act 
of  Congress  granting  land  to  the  Northern 
Paciflc  Railroad  Company  was  passed;  it  was 
made  more  than  a  year  afterwards.  As  the 
land  pre-empted  then  stood  on  the  records  of 
the  Land  Department,  it  was  severed  from  the 
mass  of  the  public  lands,  and  the  subsequent 
cancellation  of  the  pre-emption  entry  did  not 
restore  it  to  the  public  domain  so  as  to  bring 
it  under  the  operation  of  previous  legislation, 
which  applied  at  the  time  to  land  then  publia 
The  cancellation  only  brought  it  within  the 
categoi^  of  public  land  in  refv*rence  to  future 
legislation.  This,  as  we  think.  Has  long  been 
the  settled  doctrine  of  this  court. 

In  Wilcox  V.  Jackton,  88  U.  S.  18  Pet.  498, 
613  [10:  264,271]  this  court  held  that  whenever 
a  tract  of  land  has  been  legally  appropriated 
to  any  purpose,  from  that  moment  it  becomes 
severed  from  the  mass  of  public  lands,  and  no 
subsequent  law.  or  proclamation,  or  sale  will 
be  construed  to  embrace  it.  or  to  operate  upon 
it,  although  no  reservation  of  it  be  made.  The 
validitv  and  effect  of  the  appropriation  do  not 
depend  upon  its  not  being  subjected  afterwards 
to  cancellation  because  of  the  omission  of  some 
particular  duty  of  the  party  claiming  its 
benefit. 

In  Wiiherspoon  v.  Duncan,  71  (J.  8.  4  Wall. 
210.  218  ri8:  889,842],  this  court  beld  that  if  a 
party  entitled  by  law  to  enter  land  at  the  land 
office  does  so,  when  the  certificate  of  entry  is 
given  to  him,a  contract  is  executed  between  him 
and  the  government,  and  thereafter  the  land 
ceases  to  oe  a  part  of  the  public  domain.  The 
court  considered  the  question  whether  there 
was  any  difference  in  such  case  bet  ween  a  cash 
and  a  donation  entry,  the  one  being  complete 
when  the  money  was  paid,  and  the  other  not 
until  it  was  confirmed  by  the  General  Land 
Office  and  a  patent  issued.  There,  it  is  true, 
the  question  was  as  to  the  power  of  a  State  to 
tax  the  land  before  the  patent  issued,  and  the 
court  said  if  the  law  on  the  subject  is  complied 
with  and  the  entry  conforms  to  it,  it  is  difficult 
to  see  whv  the  right  to  tax  does  not  attach  as 
well  to  the  donation  as  to  the  cash  entry.  In 
either  case,  when  the  entry  is  made  and  a  cer- 
tificate is  given,  the  particular  land  is  segregat- 
ed from  the  mass  of  public  lands  and  becomes 
private  property. 

In  ffattings  db  D,  R,  Co.  v.  Whitney,  189 
U.  S.  857,861  [88:  868,8661;  this  court,  in  com- 
menting upon  the  decision  in  the  case  last  cited^- 
said:  "The  fact  that  such  an  entry  may  not 
be  confirmed  by  the  land  office  on  accou''  I  of 
any  alleged  defect  therein,  or  may  be  caviceled 
or  declared  forfeited  on  account  of  non^^om- 
pliance  with  the  law.  or  even  declared  ^void» 
after  a  patent  has  issued,  on  account  of  f^ud, 
in  a  direct  proceeding  for  that  purpose  ii^  the 
courts,  is  an  incident  inherent  in  all  entries  of 
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1870,  and  tbe  date  of  flline  the  map  of  definite 
location,  Julv  6, 1882,  which  could  change  the 
status  of  said  land  so  as  to  exclude  it  from 
the  grant;  and  tbe  land  being  free  from  pre- 
emption or  other  claims,  or  rights  not  reserved, 
sold,  granted  or  otherwise  appropriated,  on  the 
18th  day  of  August,  1870,  the  title  vested 
In  the  Northern  Pacific  Railroad  Company 
attached  to  this  specific  land  upon  the  filing  of 
the  map  of  definite  location  JiUy  6,  1882. 

0i*/te  V.  Northern  Pae.  R.  Ch.  119  U.  8.  71 
(81:  888);  8t.  Paul  ^  P.  R,  Co.  v.  Northern 
Pae,  R  Co.  189  U.  8.  17  (85:  88):  Dmny  v. 
Dodeon,  82  Fed.  Rep.  909;  United  States  v. 
Ourtner,  38  Fed.  Rep.  8;  Northern  Pae,  R.  Co, 
V.  LUli/,  6  Mont.  65;  United  States  v.  Northern 
Pae,  R.  Co.  41  Fed.  Rep.  842;  NortJiern  Pae. 
R,  Go,  V.  Bardcn,  46  Fed.  Rep.  604;  Soutliem 
Pae,  R,  Co,  v.  Crton,  82  Fed.  Rep.  468. 

The  land  in  controversy  having  been  reserved 
from  sale,  pre  emption  or  entry,  for  the  benefit 
of  the  Korthein  Pacific  Railroad  Company, 
August  13,  1870,  tbe  Inlerior  Department  bad 
no  further  jurisdiction  thereover  for  the  pur- 
pose of  perroittiug  entries  or  taking  final  proof. 

Kans'JS  Pae,  R.  Co,  r,  Dunmeyer,  118  U.  8. 
640  (28:  1125);  Burlington  <fc  M.  R.  Co.  v. 
Abink,  14  Neb.  95;  Western  Pae.  R,  Co,  v. 
Tetis,  41  Cal.  493;  Southern  Pae,  R.  Co,  v. 
PurseU,  77  Cal.  69;  AtMson,  T,  A  8,  F.  R. 
Co,  V.  Mecklim,  23  Kan.  174;  Iouhi  R.  Land 
Co,  V.  Adkins,  38  Iowa.  354;  Eitteringham  v. 
mair  T.  L,  <&  L.  Co,  73  Iowa,  421;  Brown  v. 
Corson,  16  Or.  888:  Cahalan  v.  MeTague,  46 
Fed.  Rep.  251. 

Wlien  lands  cease  to  be  public,  the  depart- 
mcnial  jurisdiction  thereover  ceases  also. 

Tvbbs  V.  Wilhoit,  138  U.  S.  184  (34:  887); 
Wiiqlit  V.  Roseberry,  121  U.  8.  488  (30: 1089); 
Steel  V.  St.  Louis  Smelt.  ^  Ref.  Co.  106  U.  8. 
447  (27:  226);  St.  Louis  Smelt,  ^  Ref,  Co.  v. 
Kemp,  104  U.  8.  686  (26:  875):  :MoTion  v. 
Nebraska,  88  U.  8.  21  Wall.  660  (22:  639); 
Southern  Pae.  R.  Co,  t.  Wiggs,  48  Fed.  Rep. 
833. 

When  the  department,  by  a  misapplication 
of  tbe  law  to  a  settled  state  of  facts,  deprives  a 
party  of  that  to  which  he  has  acquired  a  right 
under  the  sanction  of  the  law.  the  courts  will 
grant  relief  in  an  equitable  action. 

Southern  Pae,  R.  Co,  v.  DuU,  22  Fed.  Rep. 
500:  Chicago,  M.  A  St.  PR  Co,  v.  Sioux  City 
<£  St,  P.  R,  Co,  10  Fed.  Rep.  449;  Atchison, 
T,  db  S,  F.  R,  Co.  V.  Bobib,  24  Kan.  679;  Emdie 
V.  Toung,  24  Kan.  73^^*  Shepley  v.  Cou>an,  91 
U.  8.  840  (23:  427);  Moore  ▼.  Robbins,  96  U.  8. 
535  (24:  850). 

Mr.  Justice  Field  delivered  tbe  opinion  of 
the  court: 

The  plaintiff,  the  Northern  Pacific  Railroad 
company,  a  corporation  organized  under  the 
Act  of  (Jongress  of  July  2, 1864.  (13  8tat.  at  L. 
865)  entitled  '*  An  Act  Granting  Lands  to  Aid 
in  the  Construction  of  a  Railroad  and  Telegraph 
Line  from  Lake  8uperior  to  Puget's  Sound  on 
the  Pacific  Coast  by  tbe  Northern  Route."  and 
having  its  principal  places  of  business  in  the 
dty  of  New  York,  in  the  8taie  of  New  York, 
and  in  the  city  of  8t.  Paul,  in  the  8tateof  Min 
nesota,  brings  this  suit  against  Mary  Bardon,  a 
citizen  of  Wisconsin,  to  charfi;e  her  as  trustee 
of  certain  real  property  held  by  her  ^  <4iat 
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State,  and  compel  her  to  convey  tbe 
the  company. 

The  bill,  as  amended,  sets  forth  tbe  am  iai- 
portant  provisions  of  the  Act  of  CoBgiai  o^ 
ganizing  the  company  and  anthoriziBg  k  la 
"  locate,  construct,  furnish,  maintain  nd  er 
jo^,  a  continuous  railroad  and  telegrqih  liae 
with  the  appurtenances,  namely,  begmnf  st 
a  point  on  I^e  8uperi<H',  In  the  Bute  o(  Ush 
nesota  or  Wisconsin,  thence  westeriv,  bj  tbt 
most  eligible  railroad  route,  as  sboold  be  dr 
termined  by  your  orator,  within  Uie  ttnUacj 
of  the  United  States,  on  a  line  north  of  tte  for 
ty-fif th  degree  of  latitude,  to  some  poiat  oa 
Puget's  Sound,  with  a  branch  tia  tbetaBrrof 
tbe  Columbia  river  to  a  point  on  or  nor  I^ 
land,  in  the  State  of  Oregon."  and  venkc  k 
with  the  powers,  privH^ea  and  imBwitia 
necessary  to  carry  mto  effect  the  pnrponi  of 
the  Act. 

Bv  tbe  third  section  of  the  Act  a  grut  d 
land  is  made  to  the  company.  Tbe  sectioe,  «• 
far  as  it  bears  upon  the  questiaiiB  iavotwd.  a 
as  follows:  ^ 

"  Qec  8.  And  be  it  f  ortber  enaded.  That 
there  be,  and  hereby  is,  granted  to  tbe  5«ti^ 
em  Pacific  Railroad  Company,  iti  wocBmaa 
and  assigns,  for  the  purpose  of  aiding  ia  tk 
conatruction  of  said  ndlrottd  and  telcfitpk  br 
to  the  Pacific  coast,  and  to  aecnre  tbe  life  la^ 
speedy  transportation  of  tbe  mails,  troofi,  nc 
nitions  of  war,  and  public  stores  over  the  rw^t 
of  said  line  of  railway,  every  aHensttKrtic 
of  public  land,  not  mineral,  destgnated  bjodd 
numbers,  to  the  amount  of  twenty  abrfu^r 
sections  per  mile,  on  each  side  of  wd  mind 
line  as  said  company  may  adk>pt  tbroack  tk 
territories  of  the  United  bUtes,  and  leailMr 
nate  sections  of  land  per  mOe  ooeackridiof 
said  railroad  whenever  it  pasaes  thm«gk  n? 
State,  and  whenever  on  tbe  Hue  tbeitof  'M 
United  States  have  full  title,  not  iMUful«ifl> 
granted,  or  otherwise  appropriated,  sad  tm 
from  preemption,  or  other  daims  or  nghti.  ^ 
the  time  the  line  of  said  rottd  is  deABitdT  tni 
and  a  plat  thereof  filed  in  tbe  c^BoeoC  the  Obb 
missioner  of  the  Oenerml  Land  OAoe;  mc 
whenever,  prior  to  said  time,  any  olmiAmt 
tions  or  parts  of  aectiooa  shall  have  kt« 
granted,  sold, reserved, occupied  byhoaMn* 
settlers,  or  pre-empted,  or  otberwias  dnptM^ 
of,  other  lands  shall  be  selected  by  add  eoa 
pany  in  lieu  thereof,  under  the  direciioacfAt 
Secretary  of  the  Interior,  in  aheraale  «c<ie* 
and  designated  by  odd  nombera,  not  *vvtk» 
ten  miles  beyond  the  limits  of  sakl  elMm* 
sections:  Provided,  That  if  aaid  fonic  *»^  ^ 
found  upon  tbe  line  of  any  other  mboed  rn* 
to  aid  in  the  oonstmctioo  of  which  laadb  liw 
been  heretofore  granted  bj  the  UaHedfaii* 
as  far  as  the  routes  are  upon  the  '■■^^'^ 
line,  the  amount  of  land  herelofbfe  |n>^ 
shall  be  deducted  frcnn  the  amovurt  inaird  H 
this  Act:  Provided  further.  That  iben*^*^ 
company  receiving  the  previous  ma<  of  ^ 
may  assign  their  interest  to  said  Kortki«  " 
cific  Railroad  Company,  or  may 
confederate,  and  associate,  with  said 
upon  the  terms  named  in  the  fint 
this  Act." 

The  Northern  Pacific  Railroad 
under  this  Act  of  incorporatioB,  tautarf«j» 
designate  the  general  route  of  its  pnposi'  nA 
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brint^  tbe  proceeds  lato  court.  Vpon  tbit  de- 
cree a  Mie  an«l  convey aoce  were  made  by  tbe 
manibal  €f  the  life  estate  efioid  Jenkim  to  one 
Kit  ward  Bepler.  Tbe  odIv  tole  aod  cooTey- 
ance  eiecuted  noder  tbe  decree  aa  tbua  seeo, 
were  of  tbe  lile  estate  of  Tbomaa  J.  JeDkina 
io  tbe  real  property  io  controTersy.  No  con* 
denoDation  was  bad  or  aale  made  of  any  otber 
esute  in  tbe  premisea. 

In  aome  of  tbe  cases,  as.  for  instance,  Bioe- 
UfW  T.  FcrreH.  76  U.  8.  9  Wall  889  [19:  096). 
a  coDdemoaifon  and  aaJe  bad  bceo  made  of 
tbe  property  Id  fee,  and  it  was  beld  to  be  ra  I  id 
aa  a  coodemnaUon  and  aale  of  tbe  life  estate 
of  tbe  offending  owner;  but  tbe  reverse  is  not 
true.  Wben  tbe  lesaer  estate— tbe  life  es- 
tate-la sold,  tbe  aale  cannot  be  beld  to  pass 
tbe  larirer  estate — tbe  fee. 

Of  tbe  reversion  or  remainder  of  tbe  estate 
of  tbe  offending  party  no  disposition  was  ever 
made  by  tbe  government.  It  must,  iberefure, 
be  construed  to  bave  remained  in  biro,  but, 
under  tbe  mling  in  WaUaeh  v.  Van  Riswiek, 
witbout  any  por'  !n  bim  to  alienate  it  dur- 
ing bis  life.  Tbat  disabilitv  was  in  force  wben 
be  executetl,  witb  bis  wife,  tbe  deed  of  tbe 
premiaea,  August  26,  1866.  Tbe  proclamation 
of  pardon  wm  amneaty  was  not  made  by  tbe 
President  until  December25, 186S.  Tbisdeed, 
bowever,  was  accompanied  wiib  a  covecont 
of  seizin  on  bis  part,  and  tbat  be  would  war- 
rant and  defend  tbe  title  against  tbe  lawful 
claima  of  all  persons  wbomsoever.  Admitting 
tbat  be  bad  00  present  estate  in  tbe  premises, 
and  none  in  expectancy,  be  was  at  liberty  to 
add  to  bis  deed  tbe  ordinary  covenanta  of  seizin 
and  warranty,  and  tbe  aame  legal  operation 
upon  future  acquired  interests  must  be  given 
to  tbem  aawben  accompanying  conve^ancea 
of  partlca  wboae  property  bas  never  been  sub- 
ject to  cooflscatton  proceed  inga.  Tbat  war- 
ranty estopped  bim  and  all  peraons  claiming 
under  bim  from  asserting  title  to  tbe  premiaea 
against  tbe  grantee  and  bis  beirs  and  assigns, 
or  conveying  it  to  any  other  parties.  Wben, 
subsequently,  tbe  general  amnestv  and  pardon 
proclsimation  waa  issued,  tbe  di»iiDiIity,  if  any, 
tbat  bad  previouMy  rested  upon  bim  against 
disposing  of  tbe  remaining  estate,  wbicb  bad 
not  been  conflscstcd,  was  removed,  aod  be 
Mood,  witb  reference  to  tbat  estate,  precisely 
as  tbougb  no  confiscation  proceedings  bad  ever 
been  bad.  Tbe  amnesty  and  pardon  in  re- 
moving the  disnt>ility,  If  anv,  resting  upon 
him.  respecting  tbat  cstotc,  enfargrd  hiseatate, 
tbr  licnetit  of  which  inured  equally  to  bis 
gmntec.  Tbe  removal  of  his  di^bilities  did 
not  affect  the  pun-baker's  right  under  the  de 
rree  of  confl*)csiion.  Tbe  latter  remained  in 
the  full  enjovment  of  the  property  during  tbe 
life  of  the  offending  party,  but  be  bad  do  claim 
upon  tbe  future  estate,  nor  did  tbe  heirs  of  tbe 
offending  party  have  any  such  claim  upon  it 
as  to  preclude  tbe  opcrafion  of  any  previous 
warranties  by  bim  re}«i>eoting  it  Van  Rensse- 
laer V.  Kearney,  53  U.  S.  11  flow.  297f  13. 70ni; 
rntine  V.  Jrtine,  76  C.  8.  9  Wall.  617  [19:  800]. 
As  tbe  general  pardon  and  amnesty  to  all  per- 
sona Implicated  in  ttie  rebellion  are  not  pleaded 
by  tbe  defendant,  to  relieve  tbe  offending 
party,  whose  life  estate  io  the  premises  In  con- 
troversy was  confiscated,  from  bis  disabilities 
rrspectlng  tbe  reversionary  interest,  or  naked 


fee  in  the  premlaes,  it  is  claimed  tbat  no  benefit 
can  be  derived  fiom  tbem.  But  this  result 
does  not  follow  from  tbe  omission  in  pleading, 
for  tbe  pardon  and  amnesty  were  made  by  a 

Kublic  proclamation  of  tbe  President,  wbicb 
aa  tbe  force  of  public  law,  and  of  wbicb  all 
courta  and  oflScers  must  take  notice,  whether 
espedtUly  called  to  their  attention  or  not. 
Jonee  v.  United  States,  187  U.  8.  202,  212,  216 
[84:691,605.606]. 
J*i4gment  affirmed. 


ADOLPn  R0S8MAN.  Plff.  in  Srr.. 

e. 

EDWARD  L.  HEDDEN.  late  Collector  of 
tbe  PoBT  or  Mbw  York. 

0ee  8L  C  Ueporter^  ed.  881*0701) 

Enumerated  artidei  in  eu$tom»  aete^duiy  9m 
earthenwtre — wlttntary  payment  of  duHm-^ 
elamjieaiion  qf  dutiable  goods, 

L  To  place  artlolea  among  those  destgoated  as  eoQ* 
merated  In  tlie  castons  acts,  la  not  necessary 
tbat  tbey  should  be  spedtloally  aseotkmed :  If 
ibey  properly  tall  wttbm  a  geoefml  desorlpCloo 
in  tbe  Act  they  cannot  lie  beld  to  tM  DOD-eauaMfw 
ated  artldea  and  taxed  by  simiutude. 

2.  Tiles  beloff  made  of  earth  are  ^'earthenware** 
within  ttie  meaning  of  aobedule  B.  of  I  S,  of 
tbe  Actor  March  8,  1888,  28  Stat,  at  L.  488,  4881, 
and  are  dutiat>le  at  86  per  centum  od  oolorem. 

8.  Where  plalntUf  bad  lieen  In  poasesslon  of  Im- 
ported roods  some  weeks  t)ef ore  pajmeot  of  tbe 
excess  of  dutlea  to  recover  which  be  brings  tbe 
suit  aod  be  did  not  pay  In  order  to  obtain  poasps 
skm,  tbe  lostmedon  of  tbe  ooort  to  nod  for  tba 
defendant  was  correct. 

i.  In  determining  tbe  amount  of  dmfes  on  lm> 
ported  roods  tbe  otassiflcatlon  la  to  be  deter- 
mined as  of  tbe  date  wben  tbe  law  Imposlnr  tbe 
duty  was  passed. 

[No.  882.] 
Argued  April  f6,  lS9f,    Decided  May  16, 189L 

IN  ERROR  to  tbe  Circuit  Court  of  tbe 
United  Statea  for  tbe  Southern  Di^^trict  of 
New  York  to  reriew  a  judjnuent  in  favor  of 
defendant,  Edward  L.  Hedden,  Collector,  in  a 
suit  brought  by  Adolpb  Rossman  to  reooTer 
dutieapsia  under  proteat  upon  Imported  goods. 
Affirmed, 
See  same  case  below,  87  Fed.  Rep.  99. 

Statement  by  Mr.  Chitf  Ju$tirfTx^%n 
This  was  an  action  brought  In  the  Circuit 
Court  of  the  United  Sutea  for  the  Southern 
District  of  New  York  to  recover  duties  alleced 
to  bare  been  paid  under  protest  upon  three  im- 
portations of  tiles  by  the  steamships  Canada. 
Kume«<«iA,  and  Rhaetia,  entered  at  tbe  port  of 
New  York  in  1886.  The  case  was  tried  by  tbe 
Circuit  Court  (Lacombe,  •/.)  aod  a  Jury  in  Oc- 
tober, 1888. 

Nora.— ^t  to  lien  of  United  SUtUs  for  dut/ea.  peo 
note  to  United  SUtes  ▼•  Three  Hundred  and  Fifty 
Clwsu  of  Tea,  6:708. 

A$  to  aeiion  to  recover  baek  duties  paid  ymder  pro* 
te^:  fTolest^  hnw  made^  amd  Us  sfeet^  aea  nou  to 
Qreely  t.  Tbonpaon,  IMMI, 
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public  lands."  And  it  added:  ''In  the  light 
of  these  decidoDS,  the  almost  uDifonn  pracuoe 
of  the  department  has  been  to  leffard  land, 
upon  which  an  entry  of  record  valid  upon  its 
face  has  been  made,  as  appropriated  and  with- 
drawn from  subsequent  homestead  entry,  pre- 
emption, settlement,  sale,  or  grant  until  the 
original  entry  be  canceled  or  declared  forfeited ; 
in  which  case  the  land  reverts  to  the  government 
as  part  of  the  public  domain,  and  becomes 
again  subject  to  entry  under  the  land  laws.** 

The  case  of  Leavemoarth,  L.  d  O.  R.  Co.  v. 
United  8taU9,  92  U.  8.  788  [28:  684],  well 
illustrates  this  doctrine.  It  was  here  at  October 
term,  1876,  and  was  elaborately  argued.  It 
was  a  suit  in  equitjr  brought  by  the  United 
States  to  establish  their  title  to  certain  tracts 
of  land,  and  to  enjoin  the  railroad  company 
from  settioff  up  any  right  or  claim  to  them. 
A  grant  had  been  made  by  the  Act  of  Ck>ngre8s 
of  March  8, 1868,  to  the  State  of  Kansas  of 
certain  tracts  of  land  Iving  in  what  is  known 
as  the  "Osage  country,^'  to  aid  in  the  con- 
struction of  certain  railroads  and  telegraph 
lines  in  that  State.  Within  the  limits  of  the 
Osage  country  there  had  been  reserved  by 
treaty  with  the  Qreat  and  Little  Osage  tribes 
of  Indians  certain  described  tracts  of  land  in 
that  State  so  Ions  as  they  might  choose  to 
occupy  the  same.  ^  (7  Stat,  at  L.  240.)  The  Act, 
contained  words  of  convejrance  similar  to  those 
used  in  other  ffiants  by  Congress  to  aid  in  the 
[  54 1  ]  construction  of  railroads,  without  a  specific  ex- 
ception of  any  lands  as  being  subject  to  the 
use  of  the  Indians.  The  only  exceptions  to  the 
granting  clause  were:  Ist,  that  in  case  it 
should  appear  that  the  United  States  had,  when 
the  lines  or  routes  of  the  road  and  branches 
were  definitely  fixed,  sold  aov  section  or  any 
part  thereof  granted,  or  that  the  right  of  pre- 
emption or  homestead  settlement  had  attached 
thereto,  or  the  same  had  been  reserved  by  the 
United  States  for  any  purpose  whatever,  then 
it  should  be  the  duty  of  the  Secretary  of  the 
Interior  to  cause  to  be  selected  for  the  purposes 
aforesaid,  from  the  public  lands  of  the  United 
States  nearest  to  tiers  of  sections  above  specified, 
so  much  land,  in  alternate  sections  or  parts  of 
sections,  designated  by  odd  numbers,  as  should 
be  equal  to  such  landfs  as  the  United  States 
had  sold,  reserved,  or  otherwise  appropriated, 
or  to  which  the  riffht  of  pre-emption  or  home- 
stead settlements  had  attached  as  aforesaid; 
and,  2d,  that  lands  previously  reserved  to  the 
United  States  by  an  Act  of  Oongress,  or  in  any 
other  manner  by  competent  authority,  for  the 
purpose  of  aiding  in  any  internal  improve- 
ment, or  for  any  other  purpose  whatsoever, 
were  reserved  from  the  operation  of  the  Act, 
except  so  far  as  it  might  be  found  necessary  to 
locate  the  routes  of  the  road  and  branches 
through  such  reserved  lands,  in  which  case  the 
right  of  way  only  should  be  granted,  subject 
to  the  approval  of  the  President  of  the  United 
States.  After  the  sranting  Act  was  passed 
the  Indian  title  or  i^ht  of  occupancy  was  ex- 
tinguished. 

On  the  argument  of  the  case  the  United 
'  States  maintained  the  granting  Act,  though  not 
mentioning  the  claim  of  the  Indians,  did  not 
affect  their  lands,  and  was  not  intended  to  do 
so.  The  railroad  company,  on  the  contrary, 
contended  that  although  the  grant  did  not 


operate  upon  any  specified  laBdamrtflOefOMi 
was  located,  it  covered  the  lands  ia  coBtn- 
versy,  and  by  the  extinction  of  the  lodin  tide 
they  had,  in  the  proper  aenae  of  the  lem. 
become  public  lanos.  But  the  ooort  aaswncd 
that  the  grant  waa  made  for  the  pmvae  o! 
aiding  internal  improvement,  and  md  act 
extend  beyond  that  intent;  that  the  gnat  vm 
one  in  primnti;  and  that  the  words  **ihat  be 
and  is  nerebyjjanted"  were  tboee  of  abntak 
donation.  '"Aey  vest,"  said  the  cooit,  **i 
present  title  in  the  State  of  KansM,  thoi^  » 
survey  of  the  lands  and  a  locatioo  of  the  road 
are  necessary  to  give  predaion  to  it  and  stiKk 
it  to  any  partico&r  tract* 

The  lands  granted  were  designated  bf  odd 
numbered   sections   within    oertaia    deiaoe 
limits,  and  *'  only  the  public  lands,"  sdd  tW 
court,  "  owned  absolutely  by  the  Unted  BMa 
were   subject   to  survey  and   divisioa  iato 
sections,   and  to  them  only    waa  the  ptm 
applicable."     It    embraced,    tberefofe,  oah- 
such    as  could    at    the   time  be  sokS  wd 
enjoyed,  and  not  those  wbidi  the  laditt* 
pursuant   to   treaty   stipolaiioNns,  woe   Irft 
free  to  enjov.    In  aflSrmanoe   of  its  vir«« 
the  court  added  that  since  the  land  sjstes  n 
inaugurate  the  grants  of  the  cofcraBcr. 
either  to  individimls  or  to  aid  in  works  ti 
internal  improvement,  bad  always  been  tftet 
nized  as  attaching  only  to  so  moch  of  ti» 
public  domain  as  was  subject  to  sale  or  otbrf 
disposal,  although  the  roada  of  many  iiibr- 
dized  companies  passed  through  Indiao  RKn> 
tions,  observing  tliat  such  grants  ooold  not  br 
otherwise  construed,  for  Coo^reas  oooU  dc< 
be  supposed  to  have  thereby  mteoded  to  ic 
dude  land  previously  approi»iated  to  saoCWr 
purpose,  unless  there  was  an  express  deckn 
tion  to  that  effect.     A  spedal  exeepCka  o(  n 
was  not  necessary,  because  the  poncj  vUri 
dictated  them  confined  them  to  land  wkki 
Congress  could  rightfully  bestow  witboot  <& 
turbmg  existing  relations  and  prodadagmfr 
tious  confiicts.  A 

In  ButU  V.  Northern  Aa.  TL  Cb.,  11»  T  > 
55  [80:  880],  a  portion  of  the  land  graatad  v«* 
in  the  occupation  of  certain  Indian  tribes,  sad 
the  Act  provided  that  the  United  Sialo  sbcnui 
extinguish,  as  rapidly  as  might  be  \jMmm 
with  public  policy  and  the  welfare  of  the  Ij^ 
ans. their  title  to  all  lands  falling  under  the  ^fff 
ation  of  the  Act  and  acquired  in  the  doeaoae  p 
the  road~a  provision  whidi  dfsrtagniibri  tk 
grant  from  the  one  in  the  Leavenvoitb  om 
In  the  Buttz  case,  the  grant  passed  the  loi 
therefore,  to  the  rai1ro£i  company  si^ject  t* 
the  Indians'  right  of  occupancy,  which  oooK 
only  be  interfered  with  or  delemiaed  by  tbr 
United  States. 

In  the  Leavenworth  case,  the  appeHnC  ^ 
railroad  company,  contended  that  the  fc*  « 
the  land  was  in  the  United  States,  aad  catr* 
right  of  occupancy  remained  with  the  Mssa 
that  under  the  grant  the  State  would  hoM  *t  ; 
title  subject  to  their  right  of  oocupaacy:  Wm 
that  had  been  subsequently  extingoiAed.  ift** 
was  no  sound  objection  to  the  lenatiK  ^ 
taking  full  effect.  The  court,  boatwf,^ 
hered  to  its  conclusion,  that  the  land  uww 
by  the  grant  could  only  embrace  laadi  vbin 
were  at  the  time  public  landa,  free  frvm  mf 
lawful  claim  of  other  parties,  onkss  tbm  «• 
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fto  cxpw  proritiGo  sbowfDf  tbaX  Ui«  mnt 
WM  to  have  a  more  ezieoded  operatioo.  dtioff 
tho  dedfioo  tD  WiUo9  ▼.  Jaek$on,  88  U.  B.  18 
P«L  488  [10:  864].  to  which  we  have  lefcrrf  d 
above,  that  land  once  legallj  appropriated  to 
•DT  purpose  was  therebj  severed  from  the 
pooHe  domaiD  aod  a  subsequeot  sale  woald 
DOl  be  ooDStmed  to  embrace  it.  though  not 
specially  reserred.  Aod  of  the  Indiasr  right 
fi€  oocopaocy  it  said,  that  this  right,  with  the 
oorrdatiTe  obligatioo  of  the  government  to 
eoforoe  it,  negatived  the  idea  that  Congress, 
eveo  to  the  ahience  of  any  positive  stipulation 
to  protect  the  Osages,  intended  to  grant  their 
land  to  a  railroad  company,  either  absolutely 
or  mtm  •msn,  **  Ytxt  all  practical  purposes," 
tbe  court  added,  '*they  owned  it;  as  the  actual 
rirbt  of  possession,  the  only  thing  they  deemed 
Of  value,  was  secured  to  tbem  by  TrmUy,  until 
tbe7  should  elect  to  surrender  it  to  tbe  united 
Sutea." 

Tbree  Justices,  of  whom  tbe  writer  of  this 
opinion  was  one,  dissented  from  tbe  majority 
of  tbe  court  in  the  Leavenworth  case;  but  the 
decision  has  been  uniformly  adhered  to  since 
its  announcement,  and  this  writer,  after  a 
much  larger  experience  in  the  consideration  of 
public  land  mnts  since  that  time,  now  readilv 
concedes  thM  tbe  rule  of  construction  adoptecf, 
tbat,  in  tbe  absence  of  any  express  provision 
indicating  otherwise,  a  grant  of  public  lands 
ooly  appUes  to  lands  which  are  at  the  time 
free  from  existing  claims,  is  better  and  safer, 
both  to  tbe  government  and  to  private  parties, 
than  tbe  rule  which  would  pass  the  property 
subject  to  tbe  Hens  and  claims  of  others.  The 
latter  coo;  **««etioo  would  open  a  wide  tield  of 
litigation  between  tbe  grantees  and  third  par- 


A  principle  somewhat  analogous  to  tbe  one  ex- 
44]  sreMd  in  tbe  Leavenworth  case  was  announced 
h  JEoiuas  Aie.  K  Oo,  v.  Dunmeyer,  118  U.  8. 
e29  [88: 1188].  There  a  homestead  claim  had 
been  filed  in  tbe  land  office  by  one  Miller  upon 
part  of  an  odd-numbered  section  lyin^  within 
the  place  limits  of  the  grant  of  land  to  the 
Union  Padflc  Railroad  Company.  The  claim 
was  recognized  by  a  certiflcsto  of  entry  before 
Ibe  route  of  the  company's  road  was  definitely 
located.  Subsequently  to  tbe  deflnite  location. 
Miller  abandoned  his  entry  and  purchased  the 
land  from  tlie  railroad  company,  and  to  him  a 
certificate  of  aale  was  given.  This  certificate 
of  sale  afterwards  pasaed  to  one  Lewis  Dun- 
meyer,  to  whom  the  coropnny  gave  a  deed 
purportinff  to  convey  a  good  title.  After  Mil- 
ler'a  purchase  the  homestead  entry  was  can- 
celed. One  G.  B.  Dunmeycr  then  made  an 
entry  of  the  land  under  tbe  homestead  law, 
claiming  that  by  Miller's  abandonment  of  the 
former  entry  and  ita  cancellation  the  land  had 
not  been  brought  within  tbe  grant,  but  bad  re- 
verted to  tbe  mass  of  the  public  land.  Lewis 
Donmeyer  then  brought  an  action  against  the 
company  in  the  state  court  of  Kansas,  on  tbe 
covenant  in  tbe  deed  for  a  good  title,  and  re- 
coveted  Judgment,  which  was  affirmed  \(j  tbe 
Bupseme  Court  of  the  State,  and  from  that 
court  w^  brought  here.  The  question,  among 
oCbcia  considered,  waa  the  effect  of  tbe  aban- 
donment of  tbe  homestead  claim  bj  Miller 
ttpoo  tbe  ownerahip  of  the  property.  It  wm 
oonleoded  that  although  Miller'a  homestead 
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I  claim  bad  attached  to  tbe  land  within  tbn 
meaning  of  the  exception  of  tbe  grant  before 
tbe  line  of  definite  kx^tion  was  fllM,  yet  when 
be  abandoned  bis  claim,  to  that  it  no  longer 
existed,  tlie  exception  cessed  to  operate,  and 
the  land  revertea  to  the  company;  and  that 
the  grant,  by  its  inherent  force,  reasserted 
itselfand  extended  to  aod  covered  the  land  aa 
though  it  had  never  been  within  the  exception* 
But  Uie  court  rejected  this  view,  stating  that  it 
was  unable  to  perceive  the  force  of  tbe  propo- 
aition,  observing:  ''^o  attempt  has  ever  been 
made  to  include  lands  reservod  to  tbe  United 
States,  which  reservstion  afterwards  cessed  to 
exist,  within  tbe  grsnt.  though  this  road,  and 
others  with  grants  in  similar  language,  have 
more  than  once  passed  through  military  rmer- 
vationa  for  forts  and  other  purpcsea,  wbieb 
I  have  been  given  up  or  abandoned  as  such 
'  reservations,  end  were  of  great  value;  nor  is  it 
1  understood  that  in  any  case,  where  lands  had 
been  otherwiae  disposed  of,  this  reversion  to 
the  government  brought  them  within  tbe 
grant."  Not  only  does  the  lend  once  reserved 
not  fall  under  the  grant  should  tbe  reservstion 
afterwards  from  any  cause  be  removed,  knit  it 
does  not  then  become  a  source  of  indemnity 
for  deficiencies  in  tbe  plsce  limits.  Such  d^^ 
flciencies  can  only  be  supplied  from  lands 
within  limits  designated  by  the  granting  Act 
or  other  law  of  Congress.  The  land  coverrd 
by  tbe  pre-emption  entry  being  tberebv  ex- 
cepted from  tbe  grant  to  the  Northern  racido 
Railroad  Company  was  slso  thereliy  excepted 
from  any  withdrawals  from  sale  or  pre-emp- 
iion  of  public  lends  for  its  benefit. 

From  the  decisions  dted,  sikI  approving,  as 
we  do,  tbe  reasons  on  which  tb'^y  are  founded, 
it  foltowa  that  the  land  in  coL««nversy,  upon 
which  Robinson  bad  made  a  pre-emption 
claim  as  early  aa  September  18, 1850.  it  being 
then  open  to  preemption  sale,  andaubaequent- 
ly  filed  his  declaration  of  settlement  under  tbe 
preemption  laws,  and  by  whose  heirs,  after 
his  death,  payment  of  the  purcbsi^  price  bad 
been  made,  aod  to  tbem  a  receiver  s  receipt 
therefor  given,  and  a  certificate  of  entry  iasaed 
to  tbem,  was  severed  from  the  mass  or  public 
landa  from  which  the  grant  to  the  Northern 
Pacific  Railroad  Company  could  alone  be  sat- 
isfied. Tbe  pre-emption  entrv  remained  of 
record  until  August  5.  1965.  when  it  was  csn- 
celed,  but  this  was  after  the  date  of  the  grant 
to  the  Northern  Pacific  Railroad  Company, 
and  also  after  the  dates  of  the  several  granta 
made  to  tlie  State  of  Wiacoosin  to  sid  m  the 
conM ruction  of  railroad  and  telegraph  lines 
within  that  State.  The  cancellation,  aa  already 
ssid,  did  not  liave  the  effect  of  bringing  ibe 
land  under  the  operation  of  tbe  grant  to  the 
Northern  Pacific  RaOroad  Comoany;  it  simply 
restored  the  land  to  the  mass  of  public  lands 
to  be  dealt  with  subsequently  in  tbe  same  man- 
ner aa  any  other  putmc  lands  of  the  United 
Statea  not  covered  by  or  excepted  from  tbe 
grant 

No  disposition  was  subsequentiv  made  of 
tbe  Ian*  I  tbua  restored  to  tbe  public  domain 
until  December  8,  1871.  when  It  seems  that 
one  Owen  Sheridan  applied  for  a  homestead 
entry  upon  it,  and  waa  permitted  to  make  such 
ent^,  and  the  aame  remained  of  record  until 
tbe  Mb  of  June,  1880,  wbao  it  waa  canceled. 

811 


[5451 


( 


[5467 


646-561 


BUFBBMB  COUBT  OF  THE  UhITED  StATHL 


From  that  time  the  land  coDtlnaed  a  part  of 
the  unappropriated  public  lands  of  the  United 
States  until  the  2d  of  January,  1881,  when  the 
appellant,  Mary  Bardon,  made  her  pre-emption 
settlement  upon  it  and  afterwards  followed  up 
the  settlemeut  with  ail  the  steps  required  by 
law  for  the  acquisition  of  tne  title.  On  the 
Uth  of  February,  1881,  she  filed  her  declara- 
tory statement  therefor;  on  the  8th  of  June, 
18^,  she  made  her  final  proofs;  on  the  2Qd  of 
June  she  made  her  payment  for  the  land,  and 
on  the  19th  of  January,  1887,  the  Secretary  of 
the  Interior  issued  to  her  a  patent  of  the  United 
States  for  the  land  in  the  form  provided  by 
law. 

There  was  nothing  in  any  of  the  proceed- 
ings of  the  Northern  Pacific  Railroad  Com- 
pany, or  of  the  companies  to  whom  the  land 
granted  to  Wisconsin  was  conveyed  hj  the 
State,  or  in  the  acts  of  the  appellant,  which  in 
any  respect  impaired  her  ri&rht  to  the  comple- 
tion of  her  pre-emption  claim,  or  to  the  full 
fruition  of  her  perfected  title. 

It  follows  that  the  decree  must  be  reversed 
ftnd  the  cause  be  remanded  to  the  Circuit 
Court,  with  a  direction  to  dismiss  the  bill;  and 
it  is  so  ordered. 


erty,  subject  to  the  nsnfmot  of  the 
der  the  conflsoatlQii  prooeedfosa 


6.   Where  one  wboee  Jand  was  sold ^._ 

itocation  Aotsabsequeiitlyaiidbefafethepoicl^ 
matton  of  amnestj  and  perdoii  by  tbe 
deeded  tlie  same  with  ooveoants  of 
warranty,  and  afterwards  reoefred  so 
and  amnesty  he  and  hisbelnareestoiipedbyi 
covenants  from  claiming  title  to  the 
against  such  grantee  his  heira  and 

6.  The  public  proclamation  of . 
made  by  the  President,  December  &  IM^hHihi 
force  of  public  iaw  of  wtiich  aU  oourts  oeboiBd 
to  take  notice,  whether  qiechUly  called  m  tktu 
attention  or  not. 

[No.  816.] 

Submitted  April  18,  1892.    Deddtd  M^  H, 

189$. 

IN  ERROR  totbeCircuitCoiiTt  of  the  railed 
States  for  tbe  Southern  District  ci  Ohio,  to 
review  a  judgment  in  favor  of  defendant  Wil- 
liam A.  Collard,  in  an  action  of  ejectmat 
brought  by  Julia  H.  Jenkins  et  aL,  to  reeow 
land  m  the  city  of  Cincinnati^  Ohio.     '  ^     ' 


JULIA  H.  JENKINS  bt  al.,  Plffs,  in  Err., 

V. 

WILLIAM  A.  COLLARD. 
(See  8.  C  Beporter^s  ed.  540-561.) 

tunflMcation  Ad  of  July  17^  186$,  effect  of9aU 
under— naked  fee  remained  in  the  defendant 
— ejfeet  of  the  proclamation  of  amnesty  and 
pardon— deed  of  the  land  by  the  offender  with 
covenant  of  toarranty— judicial  notice. 

L  Under  the  Confiscation  Act  of  July  17, 1862,  and 
the  joint  resolution  of  the  same  date  explanatory 
thereof,  only  the  life  estate  of  the  person  for 
whoee  offense  the  land  had  been  seized,  was  sub- 
ject to  condemnation  and  sale. 

S.  The  Confiscation  Act,  construed  with  the  joint 
resolution  of  the  same  date,  made  no  disposition 
of  the  confiscated  property  after  the  death  of  the 
owner,  but  left  it  to  devolve  upon  Ills  heire,  and 
not  by  a  donation  from  the  govemmeDt. 

Z,  After  the  confiscation  of  property  under  the 
Confiscation  Act,  the  naked  fee,  subject  for  the 
lifetime  of  the  offender  to  the  Interest  of  the  pur- 
chaser at  .the  confiscation  sale,  remained  in  the 
offender  himself  but  without  the  power  in  him  to 
dispose  of  the  same. 

4.  Where  land  of  one  who  bore  arms  in  the  Con- 
federate army  against  the  United  States  in  the 
late  war  was,  under  the  Confiscation  Act  con- 
demned and  sold,  he  was,  by  the  proclamation  of 
pardon  and  amnesty  made  by  the  President,  re- 
stored to  the  control  and  power  of  disposition 
over  the  naked  residuary  ownership  of  the  prop- 


Statement  by  Mr.  JuiHee  Field: 
This  is  an  action  of  ejectment  bnwfkt  by 
tbe  plaintiffs  to  recover  of  tbe  defendaat  t»o 
lots  of  land  in  the  city  of  Cindnnatv  Ohio. 
with  the  buildings  thereon,  known  as  Noa  M 
and  52  West  Pearl  street  in  that  thy.  Tke 
plaintiffs  below,  who  are  also  plaintiffi  it 
error  here,  are  the  children  and  only  beia  tf 
Thomas  J.  Jenkins,  deceased.  Tb^  are  Rfl 
dents  and  citizens  of  West  Virginia.  Two  of 
them,  Albert  Glallatin  Jenkins  and  Geoife  & 
Jenkins,  are  minors  under  tbe  age  of  twoar 
one  years,  and  appear  by  tbeir  mother  sad 
guardian.  The  defendant  Is  a  citiwn  of  OUo 
and  a  resident  of  CindnnatL 

The  petition,  the  desigoatioa  givsa  is  tk 
first  pleading  in  the  case,  alleges  &at  prior  to 
1868,  Thomas  J.  Jenkins  was  tbe  owner  of  tk 
real  estate  mentioned,  which  ia  fuUy  devrfted 
and  that  while  such  owner  be  Joined  tbeivtai 
army,  and  such  proceedings  were  bad  ia  the 
District  Court  of  tbe  United  States  fnr  Ik 
Southern  District  of  Obk>  in  tbe  Tear  IStt,  tkn 
tbe  property  was  confiscated,  and  the  ltf>eitt» 
of  Jenldns  was  sold,  and  tbe  defendaat  WiDiM 
A.  Collard,  then  or  subseqoeoily  in  lbs  ynr 
1865,  and  during  the  lifeUme  of  JenkiM,  k 
came  the  owner  of  the  life  estate;  that  Jsatisi 
died  on  tbe  1st  day  of  August^  1873;  nd  tkft 
thereupon  the  pbuntilb  became  seiaed  of  tk 
legal  estate  in  the  premiaea  and  entftkd  lo  tk 
possession  thereof;  but  that  the  defendaat  rfaei 
that  time  has  unlawfully  kept  tbcm  eoi  «f 
possession.  Tbe  petition  also  seta  loflii  tfe« 
tbe  defendant  has  been  leoeirinf  ths  ns% 
issues  and  profits  of  tbe  premises  TroM 


iktim 
day  of  August,  1872,  up  to  the  oooaKSor 
ment  of  this  acUon  witbont  the  toosMt  of  tk 
plaintiffs,  and  has  refused  toaocooBtfori 


Nora.— ^  to  efedt  of  pardons^  see  note  to  Arm- 
•tronff*s  Foundry  v.  United  States,  18:882. 

Ab  to  eondttf  oncU  pardons,  see  note  to  Bz  parte 
Wells,  16:42L 

An  to  Confederate  ttates;  judgment  of  eourte  of; 
laws  and  authurity  of;  etatua  and  relatione  toUh  the 
Union;  eommereial  intercourse,  see  fiotes  to  Keeoe 
T.  BTDonough,  8.-966. 

That  dominion  acquired^  conquered  or  ceded  ferri- 

«I2 


tory  doee  not  dlvett  retUd  riQktB  of 
property;  former  knot  eomltbnme 
Bovereign^  see  fioCs  to  DflsssiM  ▼. 
0:71. 

As  to  wuarUcd  lots,  wMt^  dffi 
Cory  law;  extent  of;  m  iPkMi  tks 
stdm:  tohen  it  may  5s 
habeas  corpus;  what  it 
Luther  t.  Borden,  12:58L 
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a  ttieir  yearly  Talue  bat  been,  on  the  aver* 
B,  eUrliteeD  hundred  dollars;  and  tbat  the 
lintiin  have  been  deprived  of  all  profit  and 
Defit  trom  the  premisea  since  tbat  time,  to 
sir  Manage  of  forty  thousand  dollars.  They 
^refore  pray  Judgment  for  the  possession  of 
s  premisea  and  for  the  damages  alleged. 
Tbe  defendant  appeared  to  the  action  and 
i  up  nine  defenses.  The  first  defense,  which 
IS  BulMtantially  the  general  issue,  was  subse- 
tentljr  withdrawn.  To  tbe  several  other  de 
Dses  demurrers  were  interposed  and  all  of 
eniy  except  the  one  to  the  second  defense, 
ere  sustained,  and  no  further  proceeding 
apecting  them  was  taken.  The  second  de- 
nse 'was  as  follows: 

"For  a  second  defense  the  defendant  says 
lat  be  denies  tbat  such  proceedings  were  had 
I  tbe  District  Court  of  the  United  States 
ithin  and  for  the  Southern  District  of  Ohio, 
I  tbe  year  1863,  or  at  any  other  time,  tbat  the 
lid  property  was  confiscated,  but  defen'^int 
rers  that  in  a  proceeding  instituted  in  said 
)urt  in  the  year  1863  a  decree  was  entered  in 
^e  worda  and  figures  following,  to  wit: 

'I>i8trict  Court  United  States,  Southern  Dis- 
trict of  Ohio. 

"  'The  United  States 

V. 

'  'Lote  and  Stores  Nos.  50  and  52  Pearl 
Street,  Cincinnati. 

"  'This  cause  came  on  for  bearinir  at  this 
crm,  upon  the  libel  of  information  filed  here- 
u,  aod  upon  the  evidence  in  the  case,  and  the 
ioart  fina  that,  in  pursuance  of  law,  the  at- 
omev  of  the  United  States  for  the  Soutliern 
[>istnct  of  Ohio  did  issue  to  the  marshal  of 
taid  district  his  warrant  in  writing  bearing 
late  March  9th,  1863,  commanding  him  to 
^ize  for  the  cause  set  forth  in  said  warrant  all 
he  right,  title  and  interest  of  one  Thomas  J. 
Jenkins,  in  and  to  tbe  real  estate  described  in 
said  warrant,  and  in  said  libel  of  information 
ind  that  in  pursuance  thereof  the  said  marshal, 
on  tbe  12th  day  of  March,  1863,  seized  said 
real  estate  and  notified  tbe  tenants  thereof, 
and  also  W.  A.  Collard,  agent  of  said  Jenkins, 
of  such  seizure  by  notice  in  writing.  Tbat 
afterwards,  on  the  7th  day  of  March,  1863,  a 
writ  of  monition  issued  out  of  this  court, 
under  the  laws  thereof,  to  said  marshal,  by 
Tirtue  whereof  the  usual  notice  prescribed  by 
law  and  by  the  rules  of  this  court  to  all  per- 
sons interested  in  said  real  estate  to  appear  in 
this  court  on  the  first  Tuesday  of  April,  1863, 
to  assert  their  claims,  if  any  they  have,  in  said 
real  estate,  was  given  by  said  marshal,  which 
notice  was  duly  published  in  the  Cincinnati 
Daily  Gazette,  a  newspaper  print^  and  of 
ireneral  circulation  in  said  district,  for  ten  days 
trom  and  after  March  18th,  1863,  and  all  per- 
sons interested  having  made  default,  and  the 
<iefault  of  all  persons  being  duly  entered,  and 
the  court  having  heard  the  testimony  of  the 
witnesses  proving  that  said  Thomas  J.  Jenkins 
of  the  State  of  Virginia,  at  the  date  of  said 
seizure,  was  the  owner  of  said  property,  and 
tbat  ever  since  the  17th  day  of  July,  1862.  the 
md  Thomas  J.  Jenkins  was,  and  now  is,  in 
the  army  service  of  the  rebels  in  arms  acrainst 
the  United  States,  to  wit,  in  the  State  of  Yir- 
pnia:  and  the  court  further  find  that  the  alie- 
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cations  in  said  libel  are  true  in  fact,  and  that 
the  life  estate  of  said  Jenkins  in  said  real  estate 
is  Justly  and  legally  forfeited  to  the  United 
Slates  in  pursuance  of  law,  for  the  causes  set 
forth  In  said  Whei. 

'*  'it  is  further  ordered,  sentenced  and  de- 
creed tbat  the  life  estate  of  said  Thomas  J. 
Jenkins  be,  acd  the  same  ia,  hereby  con- 
demned as  enemies'  property,  and  that  the 
same  be  appraised,  advertised  and  sold  in  tbe 
manner  pointed  out  by  the  rules  pf  this  court, 
and  to  that  end  tbe  necessary  process  is  or- 
dered to  l>e  issued  to  the  marshal  to  make  sale 
of  said  real  estate  in  the  manner  aforesaid,  and 
that  upon  such  sale  he  bring  the  proceeds  into 
this  court  for  distribution;  and  it  is  further 
ordered  tbat  tbe  rigbts  of  aU  loyal  people  to 
share  in  such  distribution  are  hereby  reserved 
for  further  bearing.' 

"Defendant  sa^s  that  the  above  was  the 
only  decree  touching  said  property,  except  the 
decree  of  confirmation  of  the  sale  and  dis- 
tribution of  proceeds. 

**Defendant  says  that  thereafter  such  pro- 
ceedings were  had  in  said  cause  that  there  was 
sold  and  conveyed  by  the  marshal,  in  accord- 
ance with  said  decree,  the  life  estate  of  said 
Thomas  J.  Jenkins  to  one  Edward  Bepler. 

"Defendant  says  tbat  by  reason  of  tbe  prem- 
ises all  tbe  estate  of  said  Jenkins  in  said  prop- 
erty was  not  condemned  and  sold,  but  tbat 
there  remained  in  him  the  reversion  or  re- 
mainder in  fee  of  said  property  after  said  life 
estate  sold  to  said  Bepler.  Defendant  further 
says  that  after  tbe  termination  of  tbe  civil  war 
said  Tbomas  J.  Jenkins  bar^ned  and  sold  to 
the  defendant,  in  ctmsideration  of  the  sum  of 
eighteen  thousand  dollars  paid  to  said  Jenkins 
by  defendant,  all  the  interest  and  estate  of 
said  Jenkins  in  said  property,  and  did  execute 
and  deliver  to  tbe  defendant,  on  the  26th  dav 
of  August,  1865,  a  deed  in  fee  simple,  with 
covenants  of  {general  warranU^,  binaing  him- 
self and  bis  heirs,  and  Susan  L.  Jenkins,  wife 
of  said  Tbomas  J.  Jenkins,  did  Join  in  said 
deed  and  did  release  all  her  right  and  expect- 
ancy of  dower  in  said  property. 

"Defendant  further  says  that  on  tbe  6th  day 
of  June,  1865,  said  Edward  Bepler  did  exe- 
cute and  deliver  to  the  defendant  a  deed  for 
said  life  estate  purchased  by  him  at  said  sale. 
Defendant  says  tbat  by  reason  of  the  premises 
he  became  the  owner  in  fee  simple  of  the  prop- 
erty and  entered  into  possession  thereof  and 
so  continued  to  the  present  time." 

To  this  defense  the  plaintiffs  demurred  on 
the  ground  that  it  constituted  no  defense  and 
was  insufficient  in  law  on  its  face;  and  they 
claimed  and  asked  tbe  court  to  bold  tbat  by  the 
decree  set  up  there  was  an  adjudicated  forfeit- 
ure and  sale  of  the  lots  described  under  the 
Confiscation  Act  of  Congress  of  Julv  17, 1862, 
and  the  joint  resolution  of  even  date  there- 
with, and  that  there  was  not  left  in  Tbomas 
J.  Jenkins  any  interest  which  he  could  convey 
by  deed,  but  tbat  all  which  could  become  the 
property  of  tlie  United  States  and  could  be  sold 
by  virtue  of  a  decree  of  condemnation  and  or- 
der of  sale  was  the  life  estate  of  Thomas  J. 
Jenkins,  and  that  a  decree  condemning  the  fee 
could  have  no  greater  effect  than  tosuoject  tbe 
life  estate  to  sale,  and  therefore  the  deed  exe- 
cuted and  delivered  by  him  on  tbe  26th  day  of 
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August,  1806,  was  a  nullity,  and  the  plaintiils 
inherited  and  were  entitled  to  the  property  as 

graT^  for  in  their  petition.  But  the  court 
eld  that  by  reason  of  said  decree  all  the  estate 
of  Thomas  J.  Jenkins  in  the  property  was  not 
[551]  condemned  and  sold,  but  only  a  technical  life 
estate  therein,  and  that  there  remaloed  in  him 
the  reversion  or  remainder  in  fee  of  the  prop- 
erty after  the  termioation  of  the  life  estate  sold 
to  said  Bepler.  which  he  could  sell  and  convey 
by  deed,  and  which  he  did  sell  and  convey  by 
the  deed  of  August  26th,  1865,  and  that  coose- 
quentlv  the  plamtifls  had  DOt  inherited  any  in- 
terest m  the  property,  and  overruled  the  de- 
murrer: to  which  the  plaintiffs  excepted.  The 
plaintiffs  then  bad  leave  to  reply  to  the  defense, 
and  they  replied  as  follows:    "That  bv  the 

Sroceedings  in  the  District  Court  of  the  United 
tates  for  the  Southern  District  of  Ohio,  in  the 
J  ear  1868,  all  the  estate  of  Thomas  J.  Jenkins 
I  the  property  was  confiscated  and  sold,  and 
there  aid  not  remain  in  him  the  reversion  or 
remainder  in  fee  after  the  sale  to  Bepler;  that 
they  admit  the  eiecution  and  delivery  of  a 
deed  to  the  defendant  on  the  26th  da^  of  Au|;- 
ust,  1865,  by  Thomas  J.  Jenkins,  at  Cmcinnati, 
in  the  State  of  Ohio,  but  deny  that  Jenkins 
had  any  interest  in  the  property  at  that  time 
which  he  could  convey,  and  aver  that  de- 
fendant took  nothing  by  the  deed  from  him." 
To  which  reply  the  defendant  demurred,  and, 
after  hearing  tine  case,  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Ohio, 
at  October  term,  1888,  held  that  only  the  tech- 
nical life  estate  of  Thomas  J.  Jenkins  was  con- 
fiscated by  the  said  decree,  and  that  there  was 
left  in  him  the  reversion  or  remainder,  which 
he  sold  and  conveyed  to  the  defendant  by  the 
deed  of  August  26th,  1865,  and  that  conse- 
quently the  plaintiffs  had  no  interest  hi  the 
property,  and  sustained  the  demurrer:  to 
which  ruling  the  plaintiffs  eicepted.  And  the 
plaintiffs  not  demring  to  pleaid  further,  the 
court  gave  judgment  for  the  defendant  for  the 
reasons  stated  in  overruling  the  demurrer. 

To  review  that  judgment  the  case  is  brought 
to  this  court  on  writ  of  erro**. 

Mr.  8.  A.  Miller  for  plaintiffs  |n  error. 
Me8sr9,  John  0,  Healy  i  vd  J.  8«  Brannan 
for  defendant  in  error, 

Mr.  Jttitiee  Field  delivered  the  opinion  of 
the  court: 
[552]  The  important  questions  presented  in  this 
case  relate  to  the  nature  and  duration  of  the 
estate  condemned  and  sold  by  thts  decree  of 
the  United  States  District  Court  for  the  South- 
em  District  of  Ohio  in  the  proceedings  taken 
for  the  confiscation  of  the  property  of  Thomas 
J.  Jenkins,  under  the  Act  of  Congress  of  July 
17,  1862  (12  Stat,  at  L.  589),  and  to  the  power 
ot  disposition  possessed  by  him  over  the  naked 
fee  or  property  in  reversion,  after  the  termina- 
tion of  the  confiscated  estate.  The  questions 
must  find  their  solution  in  the  interpretation 
given  to  the  provisions  of  that  Act  and  to  the 
terms  of  the  decree.  The  Act  is  entitled,  "An 
Act  to  Suppress  Insurrection,  to  Punish  Trea- 
son and  Rebellion,  to  Seize  and  Confiscate  the 
Property  of  Rebels,  and  for  Other  Purposes." 

In  one  of  the  earlier  cases  in  this  court  under 
this  Act,  it  was  earnestly  contended  that  the 
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Act  was  not  passed  In  the  eigfclwi  of 
pjowers  of  the  ffovemment,  but  in  the 
tion  of  the  mumdpal  power  of  the  ^ 
to  legislate  for  the  ponishmeot  of 
against  the  United  States.    Socfa 
tention  in  MiUer  y.  VniUd  SiateB,  78  U.  &  II 
WaU.  268, 808,  809  [20:  186, 145].    The  conn, 
however,  was  of  opinion  that  only  the  fint 
four  secUona,  which  were  aimed  at  iDdividcal 
offenders,  were  open  to  that  objectioo;  asd  ad 
mitted  that  they  were  passed  in  tbeezerdieof 
the  sovereign,  and  not  tlie  beHigerest,  ri^ts 
of  the  government;   but  held  thai  in  the  5U 
and  following  sections  another  purpose  «■» 
avowed,  not  tnat  of  punishing  treason  and  tt 
hellion,  as  described  in  the  tiUe,  bm  the  otWr 
purpose  there  described,  thai  of  adzing  tad 
confiscating  the  property  of  rebels.    The  ba- 
guage  of  the  5th  section  is  that  **U>  infure  the 
spe<3y  termination  of  the  present  rebeffioo  x 
shall  be  the  duty  of  the  President  of  the  Uoitea 
States  to  cause  the  seizure  of  all  the  esute  ud 
property,  money,  stocks,  credits,  end  effects  of 
the  persons  hereinafter  named  in  this  aecticii, 
and  to  apply  and  use  the  same,  end  the  piv 
ceeds  thereof,  for  the  support  of  the  armv  of 
the  United  States.'     And  the  coait»  tta'kj: 
that  the  avowed  purpose  of  the  Act  was  not  u> 
reach  any  criminal  personally,  but  to  iuvre 
the  speedy  termination  of  the  rebellioii,  whk^ 
the  court  had  recognized  as  a  civil  wmr,  held 
that  this  purpose  was  such  aa  Congieas  in  tac 
situation  of  «i)e  country  might  constitatkNaUr 
entertain,  and  that  the  provisioos  made  to  osny 
it  out,  namely,  confiscation,  were  legitaeitt. 
unless  applied  to  others  than  eoemiei.    The 
Act,  therefore,  in  execution  of  this  poriMK. 
provided  for  judicial  proceedini^  i a  rra,  for 
the  condemnation  and  sale  of  the  proptrty 
mentioned,  after  its  seizure,  to  be  hcoortt  ia 
any  district  or  territorial  court  of  the  Loit(4 
States,  which  should  conform  as  oeariy  »  pt*- 
sible  to  proceedings  in  admiralty  and  rerc»ar 
cases;  and  it  declared  that  ii  the  ptoprftr 
should  be  found  to  have  belonged  to  a  pnsoa 
engaged  in  rebellion,  or  who  luid  givea  aid  or 
comfort  thereto,  the  same  should  beooQde«ov4 
as  enemies'  property,  and  tiecome  the  propcftr 
of  the  United  States,  and  mi^t  be  diapoMd  of 
as  the  court  should  decree,  and  the  pmcrp* 
thereof  paid  into  the  Treasury  of  ibe  Caifti^ 
States  for  the  purposes  steted.     After  the  Act 
embodying  this  and  otlier  proviakNia  had  pawd 
both  houses  of  Congress  and  been  pteroKd*-' 
President  Lincoln  for  approval,  it  wai  skct 
tained  that  he  was  of  opinion  that  in  sooe  o^ 
its  features  it  was  uoconstitutiooal,  sad  thi^ 
he  intended  to  veto  it.    His  objectioet  wm 
that  in  several  of  its  clauses  lb*-  profirioa  of 
the  Constitution  concerning  foKeitores  noicf 
tending  beyond  the  life  of  the  offender  «« 
disregarded.    Art.  IIL  §  8w    To  meH  thbo^^ 
jection,   which    had    been   oommonicsKd  i» 
members  of  the  House  of   Repre«eetattf««. 
where  the  bill  originated,  a  Joint  reaolaooc 
explanatory,  as  it  waa  termed,  of  the  Act— tnc 
which   might  more    properly  be  6m$t^ 
amendatory  of  the  Act  and  restrictive  of » 
operation — was  passed  by  the  House  aad  xa^ 
to  the  Senate.    That  body,  being  inforacd  rt 
the  objections  of  the  President,  coocnind  h 
the  joint  resolution.    It  waa  then  seat  to  H* 
President,  and  was  received  by  him  before  tht 
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expiration  of  tbe  ten  days  allowed  bim  for  the 
consideration  of  the  original  bill.  Ue  returned 
tbe  bill  and  resolution  together  to  the  house 
where  they  originated,  with  a  message,  in 
which  he  stated  that,  considering  the  Act  and 
the  resolution  eiplanatory  of  the  Act  as  being 
tabstantially  one,  he  approved  and  signed  both. 
12  Stat,  at  L.  589,  627. 

The  Joint  resolution  declares  that  the  provia- 
ions  of  the  third  clause  of  the  5th  section  of 
tbe  Act  shall  be  so  construed  as  not  to  apply 
to  any  act  or  acts  done  prior  to  its  passage, 
"nor  shall  any  punishment  or  proceedings  un- 
der said  Act  be  so  construed  as  to  work  a  for- 
feiture of  tbe  real  estate  of  the  offender  beyond 
bis  natural  life."  No  decree  condemning  real 
property  of  persons  seized  under  tbe  Act, 
could  therefore  extend  tbe  forfeiture  adjudged 
beyond  the  life  of  tbe  offending  owner.  Dur- 
iog  his  life  only  could  the  control,  possession, 
aod  enjoyment  of  the  real  property  seized  and 
condemned  be  appropriated.  To  that  extent 
*be  property  vested  in  the  United  Slates  upon 
its  condemnation  and  passed  to  tbe  purchaser 
to  whom  tbe  government  might  afterwards 
seil  it. 

What  then  was  the  situation  of  the  remain- 
der of  tbe  estate  of  the  offending  party  after 
tbe  condemnation  and  sale  ?  The  proceedings 
did  not  purport  to  touch  any  interest  in  tbe 
property  or  control  of  it  beyond  bis  life. 
When  that  ceased,  his  heirs  took  tbe  property 
from  bim.  They  could  not  take  anything 
from  the  government,  for  it  had  nothing;  the 
interest  it  acquired  by  the  condemnation  passed 
by  the  sale  to  the  purchaser.  The  reversion- 
ary interest  or  remainder  of  the  estate  must 
bave  rested  somewhere.  It  could  not  have 
been  floating  in  space  without  relationship  to 
any  one.  The  logical  conclusion  would  seem 
to  be  that  it  continued  in  the  offending  owner. 
This,  we  think,  follows,  not  only  from  the 
language  of  tbe  Act,  but  from  decisions  of  this 
court  construing  its  provisions,  though  some 
of  tbe  latter  contain  declarations  that  its  pos- 
session is  unaccompanied  with  any  power  of 
disposition  over  the  future  estate  during  his 
life. 

In  Biffdaw  v.  Forrest,  76  U.  8.  9  Wall.  389 
[19:  696].  which  came  before  this  court  at 
i)ecember  term.  1869,  it  was  held  that  the  Act 
of  Julv  17,  1862,  and  the  explanatory  resolu- 
tion of  the  same  date,  were  to  be  construed  to- 
getber,  and  that  thus  construed  all  that  could 
be  sold  by  virtue  of  a  decree  of  condemnation 
and  order  of  sale  under  the  Act  was  a  right  to 
tbe  property  seized,  terminating  with  the  life 
of  tbe  offending  person,  and  that  the  fact  that 
be  owned  the  estate  in  fee  simple,  that  the 
libel  was  against  all  his  right,  title,  interest, 
aod  estate,  and  that  the  sale  and  marshal's 
deed  professed  to  convey  as  much,  did  not 
change  the  result.  The  District  Court,  said 
tbis  court,  under  the  Act  of  Con&'ress,  bad  no 
power  to  order  a  sale  which  would  confer  up- 
on the  purchaser  rights  outlasting  tbe  life  of 
the  party,  and  had  it  done  so  it  would  have 
transcended  its  jurisdiction.  This  was  the 
UDnniraous  decision  of  the  court. 

In  Day  v.  Mieau,  85  U.  8.  18  Wall.  156  [21: 
860],  before  tbis  court  at  October  term.  1878, 
it  was  held  also  by  the  court  unanimously  that, 
under  the  Confiscation  Act  and  joint  resolution 
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explanatory  of  it,  only  the  life  estate  of  the 
person  for  whose  offense  the  land  had  been 
seized  was  subject  to  condemnation  and  sale, 
and  that  the  fact  that  the  decree  may  have 
condemned  the  fee  did  not  alter  the  case. 

In  WaUach  v.  Van  Jiitmck,  92  U.  8.  207 
[28:  475],  which  was  before  this  court  at  Oc- 
tober term,  1875,  it  was  held  that  after  an  ad- 
judicated forfeiture  and  sale  of  an  enemy'f 
land  under  tbe  Confiscation  Act,  and  the  joint 
resolution  accompanying  it,  there  was  not  left 
in  him  any  interest  which  he  could  convey  by 
deed.  This  ruling  was  not  made  upon  an^  ex- 
press provision  of  the  statute.  There  is  no 
personal  disability  imposed  by  its  provisions 
upon  the  offending  party  beyond  the  forfeiture 
01  his  estate  during  his  life.  It  was  made  by 
the  court,  apparently  upon  what  it  considered 
the  policy  of  the  Confiscation  Act.  The  pur- 
pose of  the  Act,  it  said,  and  its  justification, 
was  to  strengthen  the  government,  and  to  en- 
feeble the  public  enemy  by  taiung  from  his 
adherents  the  power  to  use  their  pioperty  in 
aid  of  the  hostile  cause.  "  With  such  a  pur- 
pose," it  added,  **  it  is  incredible  that  Congress, 
while  providing  for  confiscation  of  enemy's 
land,  intended  to  leave  in  that  enemy  a  vested 
interest  therein,  which  he  mi^ht  sell  and  with 
tbe  proceeds  of  which  he  might  aid  in  carry- 
in  j^  on  the  war  against  the  government."  In 
this  ruling,  the  court,  in  addition  to  the  statu- 
tory effect  of  the  decree  as  a  conveyance  to  the 
United  States  of  the  title  to  the  land  for  tho 
life  of  the  offending  party,  made  the  decree 
impose  upon  him  a  disability  or  disqualilicar 
tion  to  hold  or  transfer  an  estate  which  the 
United  States  did  not  acquire  or  condemn. 

Though  the  ruling  in  WaUach  v.  Van  Bis- 
wick  was  followed  in  several  cases — ^in  Pike  v. 
Wamtl,  in  1876,  94  U.  8.  712  [24:  8091  and  in 
French  v.  Wade,  1880,  102  U.  8  182  [66:  44] 
— this  court  subsequently  held,  in  1884,  in 
Avegno  v.  Sc/imidt,  118  tJ.  8.  208  [28:  976], 
that  the  heirs  at  law  of  a  person,  whose  life  in- 
terest in  real  estate  was  confiscated  under  tbe 
Confiscation  Act  of  July  17,  1862,  took  at  his 
death  by  descent  from  bim  and  not  from  the 
United  States  under  tbe  Act,  and,  in  1887,  in 
Shields  v.  Sc7uff,  124  U.  8.  855  [81:  447],  that 
the  Confiscation  Act  of  July  17.  1862,  con- 
strued in  connection  with  the  joint  resolution 
of  the  same  date,  made  no  disposition  of  the 
confiscated  property  after  the  death  of  the 
owner  but  left  it  to  devolve  upon  his  heirs  and 
not  by  donation  from  tbe  government. 

It  is  not  to  be  overlooked  that  previous  to 
tbe  decision  of  the  case  of  WaUach  v.  Van  Ris- 
tPtck  a  general  amnesty  and  pardon  had  been 
proclaimed  by  the  President  throughout  the 
land  to  all  who  had  participated  in  tbe  rebel- 
lion, thus  relieving  them  from  the  disabilities 
arising  from  such  participation.  Estates  and 
interests  in  land,  present  and  future.,  which 
had  not  for  such  participation  been  previously 
condemned  and  sold  to  others,  fell  at  once  un- 
der tbe  control  and  disposition  of  the  original 
owners,  as  though  the  offenses  alleged  against 
them  had  never  been  committed.  The  pardon 
and  amnesty  did  not  and  could  not  change  tbe 
actual  fact  of  previous  disloyalty,  if  it  existed 
but,  as  said  in  Carlisle  v.  United  States,  88  U. 
S.  16  Wall.  161  [21:  428],  "they  forever  closed 
tiie  eyes  of  the  court  to  the  perception  of  that 
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fact  ti  an  elemeot  in  its  judgment,  no  rights 
of  third  parties  having  intervened."  As  re- 
peatedly affirmed  by  this  court,  pardon  and 
amnesty  in  legal  contemplation  not  merely  re- 
lease odenders  from  the  punishment  prescribed 
for  their  offenses,  but  obliterate  the  offenses 
themselves. 

In  lUinois  CknL  R,  Co.  v.  Bonoorth,  183  U. 
8.  92  [83:  550],  which  was  here  at  October 
term,  1889,  we  have  the  latest  expression  of 
this  court  upon  the  subject  we  have  been  con- 
sidering, and  also  on  the  effect  of  pardon  and 
amnesty  upon  the  disabilities  imposed  upon 
parties  whose  life  estates  had  been  confiscated 
under  the  Act  of  July  17, 1862,  and  the  ac- 
companying joint  resolution.  Thnt  was  an  ac- 
[557]  tiou  brought  bv  the  surviving  children  of  A. 
W.  Bosworth,  deceased,  to  recover  possession 
of  one  undivided  sixth  part  of  a  tract  of  land 
in  New  Orleans,  which  formerly  belonpred  to 
their  father.  The  petition  stated  that  the  lat- 
ter, having  taken  part  in  the  war  of  the  re- 
bellion, and  done  acts  which  made  him  liable 
to  the  penalties  of  the  Confiscation  Act,  the 
said  one  sixth  part  of  the  land  was  seized,  con- 
demned, and  sold,  under  the  Act,  and  pur- 
chased by  one  Burbank,  in  May,  lb65;  that  A. 
W.  Bosworth  died  in  October,  18i55;  and  that 
the  plaintiffs,  upon  his  death,  became  the 
owners  in  fee  simple  of  the  s  lid  one  sixth  part 
of  the  property  of  which  the  defendant,  the 
Illinois  Central  Railroad  Company,  was  in 
possession.  The  company  filed  an  answer  set- 
ting up  various  defenses,  among  others,  trac- 
ing title  to  themselves  from  Bosworth  by  vir- 
tue of  an  act  of  sale  executed  by  him  and  wife 
in  September,  1871,  disposing  of  all  their  in- 
terest in  the  premises  with  lull  covenants  of 
warrantv.  Ijiey  also  alleged  that  Bosworth 
had,  before  the  act  of  sale,  not  only  been  in- 
cluded in  the  general  amnesty  proclamation  of 
the  President,  issued  on  the  25t*h  of  December, 
1SG8,  but  had  received  from  him  a  special  par- 
don on  the  2d  of  October,  1865.  and  had  taken 
the  oath  of  alleiqance  and  complied  with  the 
terms  and  conditions  necessary  to  be  restored 
to,  and  reinvested  with,  the  rights,  franchises, 
and  privileges  of  citizenship. 

The  principal  question  involved  in  the  case 
was  whether,  by  the  effect  of  the  pardon  and 
amnesty  granted  to  A.  W.  Bosworth,  he  was 
restored  to  the  control  acd  power  of  disposition 
over  the  fee  simple  or  naked  property  in  re- 
version, expectant  upon  the  determination  of 
the  confiscated  estate  in  the  propertv  in  dis- 
pute. "The  question  of  the  effect  of  pardon 
and  amnesty,'  said  the  court,  ''on  the  destina- 
tion of  the  remaining  estate  of  the  offender, 
still  outstanding  after  a  confiscation  of  the 

groperty  during  his  natural  life,  has  never 
een  settled  by  the  court."  In  WaUaeh  ▼.  Van 
JUsmek  the  court  said  it  "was  not  called  upon 
to  determine  where  the  fee  dwells  during  the 
continuance  of  the  interest  of  a  purchaser  at  a 
confiscation  sale,  whether  in  the  United  States. 
or  in  the  purchaser  subject  to  be  defeated  by 
the  death  of  the  offender."  It  had  been  also 
suggested  that  the  fee  remained  in  the  person 
[558]  "Whose  estate  was  confiscated,  but  without  any 
power  in  him  to  dispose  of  or  control  it. 
"Perhaps," said  Mr.  JuitieeBndley,  in  speak- 
ing for  the  court,  and  referring  to  those  dif- 
ferent suggestions,  'It  is  not  of  much  conse- 
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quence  which  of  these  fbeorles,  if  eftter  of 
them,   is  the  true  one;  the   important  poiai 
being  that  the  remnant  of  the  estate,  whatever 
its  nature,  and  wherever  it  went,  was  nerer 
beneficially  disposed  of,  but  remained,  so  to 
speak,  in  a  state  of  suspended  aaxmmtaop.*' 
And  affain  he  said,  "it  is  not  neoessacy  to  b« 
overcurious  about  the  intermediate  stale  ia 
which  the  disembodied  shade  of  naked  owner- 
ship may  have  wandered  during  the  period  ei 
its  ambiguous  existence.    It  is  enoogh  to  know 
that  it  was  neither  annihilated,  nor  confisc&:ed. 
nor  appropriated  to  any  third    party.    The 
owner,  as  a  punishment  for  his  offensei,  «» 
disabled  from  exercising  any  acts  of  ownership 
over  it,  and  no  power  to  exercise  soch  mm  wu 
given  to  any  other  person.    At  his  deatb.  if 
not  before,  the  period  of  suspen^on  comet  to 
an  end,  and  the  estate  revives  and  devolres  to 
his  heirs  at  law."    "It  would  seem  to  foOov.* 
added  the  learned  justice,  **as  a  logical  coov^ 
quence  from  the  decisions  in  A  tegno  ▼.  Srkm%^ 
and  Skidds  v.  SeJuff,  that  after  the  cooftsct- 
lion  of  the  property  the  naked  fee  tor  the  naked 
ownership,  as  denominated  in  the  civil  bw| 
subject,  for  the  lifetime  of  the  offender  to  tbe 
interest  or  usufruct  of  the  purchaser  at  tha 
confiscation  sale,  remained    in  the   offetMier 
himself:  otherwise,  how  oould  bis  heirs  isks 
it  from  him  by  inheritance?    But,  by  rctsoa 
of  his  disability  to  dispose  of,  or  tonch  it,  or 
affect  it  in  any  manner  whatsoever,  it  ranaioed, 
as  before  stated,  a  mere  deail  estate,  or  in  a 
condition  of  suspended  animation.     We  think 
that  this  is,  on  the  whole,  tbd  isost  reasooabte 
view.    There  is  no  corruption  of  Mood;  (bt 
offender  can  transmit  by  descent;  bb  \mn 
take  from  him  by  descent;  why,  then,  is  it  cot 
most  rational  to  conclude  that  tbe  dormsat 
nod  suspended  fee  has  continued  in  him?* 
And  the  court   held  after  full  coosidentios 
that  the  disabilities  which  prevented  tbe  of- 
fending   party— Bosworth — from    exerctsis^ 
power  over  the  suspended  fee,  or  naked  pnp^ 
etty,  was  removed  by  the  pardon  and  •» 
nesty,  and  that  he  was  restored  to  all  hisrigriiti. 
privileges,  and  immunities,  as  If  lie  had  a^m 
offended,  except  as  to  those  things  which  faaii 
become  vested  in   other    persons;  and  tte,     fl 
among  other  things,  "he  was  restored  to  tht 
coutrol  of  so  much  of  bis  property  and  taitm 
as  had  not  become  vested  either  in  the  forcn 
menf  or  in  any  otl)cr  person;  espectaSy  tlist 
part  or  quality  of  bis  estate  wbidi  bad  aevtr 
been  forfeited,  namely,  tbe  naked  mid;<n 
ownership  of  the  property,  subject  to  tbe  nsn- 
f  ruct  of  tbe  purchaser  under  tbe  conS&'aiMa 
proceedings."    183  U.  a  105  [88: 555]. 

In  the  confiscation  proceediu^n,  under  vliH 
the  properly  in  controversy  was  comlrtii»''J 
and  sold,  the  decree  of  the  United  Stafn  !>» 
trict  Court  adjudi^,  from  the  proof  posrvlcd, 
that  Thomas  J.  Jenkins,  the  party  wbovpr^ 
ertv  was  proceeded  against,  was,  at  tbe  ^i* 
of  its  seizure,  the  owner  of  the  propertr,  vto* 
consisted  of  certain  real  estate  described,  ssd 
had  been  since  July  17,  1802,  and  wai  is  tkt 
service  of  the  rebels,  in  arms  staiDtf  t^ 
United  SUtes,  wx^  thai  ku  lifk  mtak  a  tf* 
$aid  real  estate  was  Justly  and  lecally  fbrfrM- 
and  it  ordered  thai  ivch  Itfs  etiaUbc  coodcsa^ 
and  sold,  and  that  the  necessary  prooesi  bt  •• 
sued  to  the  marshal  to  make  soch  mk  Mi 
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brin^  tbe  proceeds  into  court.  Dpon  this  de- 
cree a  9ale  and  cooveyaDce  were  made  by  tbe 
marsbal  of  the  life  estate  of  said  Jenkins  to  one 
Kilward  Bepler.  The  only  sale  and  convey- 
ance executed  under  the  decree  as  thus  seen, 
were  of  the  lite  estate  of  Thomas  J.  Jenkins 
in  the  real  property  in  controversy.  No  con- 
demnation was  had  or  sale  made  of  any  other 
estate  in  the  premises. 

In  some  of  the  cases,  as,  for  instance,  Biqe- 
louf  ▼.  Forrest,  76  U.  S.  9  Wall.  889  [19:  696]. 
a  condemnation  and  sale  had  been  made  of 
the  property  in  fee,  and  it  was  held  to  be  valid 
as  a  condemnation  and  sale  of  the  life  estate 
of  the  offending  owner;  but  the  reverse  is  not 
true.  When  the  lesser  estate — the  life  es- 
tate—Is told,  the  sale  cannot  be  held  to  pass 
the  lar^rer  estate — ^the  fee. 

Of  the  reversion  or  remainder  of  the  estate 
of  the  offending  party  no  disposition  was  ever 
made  by  the  government.    It  must,  therefore, 
be  construed  to  have  remained  in  him,  but, 
under  the  ruling  in  WaUach  v.  Van  Biswick, 
without  any  pov^    Cn  him  to  alienate  it  dur- 
ing bis  Hfe.    That  disabilitv  was  in  force  when 
he  executed,  with  his  wife,  the  deed  of  the 
premises,  Aueust26,  1865.    The  proclamation 
of  pardon  and  amnestv  was  not  made  by  the 
President  until  December  25, 1868.    This  deed, 
however,  was  accompanied  with  a  covenant 
of  seizin  on  his  pan,  and  that  he  would  war- 
rant and  defend  the  title  against  the  lawful 
claims  of  all  persons  whomsoever.    Admitting 
that  be  bad  no  present  estate  in  the  premises, 
and  none  in  expectancy,  he  was  at  liberty  to 
add  to  bis  deed  the  ordinary  covenants  of  seizin 
and  warranty,  and  the  same  legal  operation 
upon  future  acquired  interests  must  be  given 
to  them  as  when  accompanying  conveyances 
of  parties  whose  property  has  never  been  sub- 
ject to  confiscation  proceedings.    That  war- 
ranty estopped  him  and  all  persons  claiming 
under  bim  from  asserting  title  to  the  premises 
ai^ainst  the  grantee  and  his  heirs  and  assigns, 
or  conveying  it  to  any  other  parties.    When, 
subsequently,  the  general  amnesty  and  pardon 
proclamation  was  issued,  the  disability,  if  any, 
that  had  previously  rested  upon  him  against 
disposing  of  the  remaining  estate,  which  had 
not  been  confiscated,  was  removed,  and  he 
stood,  with  reference  to  that  estate,  precisely 
as  though  no  confiscation  proceedings  had  ever 
been  had.    Tbe  amnesty  and  paraon  in  re- 
moving the  disability,  if  any,  resting  upon 
him,  respecting  that  estate,  enlarged  his  estate, 
tbe  l>cnefit  of  which   inured  equally  to  his 
grantee.     The  removal  of  his  disabilities  did 
not  affect  the  purchaser's  right  under  the  de 
cree  of  confiscation.    Tbe  latter  remained  in 
tbe  full  enjoyment  of  tbe  property  during  the 
life  of  the  offending  party,  but  he  bad  no  claim 
upon  the  future  estate,  nor  did  the  heirs  of  the 
offending  party  have  any  such  claim  upon  it 
as  to  preclude  tbe  operation  of  any  previous 
warranties  by  him  respecting  it.     van  Bensse- 
laer  v.  Kearney,  52  U.  S.  11  How.  297  [13: 703]; 
Irvine  v.  Irvine,  76  U.  8.  9  Wall.  617  [19: 800]. 
^  the  general  ^rdon  and  amnesty  to  all  per- 
sons implicated  in  the  rebellion  are  not  pleaded 
by  the   defendant,  to  relieve  the  offending 
party,  whose  life  estate  in  the  premises  in  con- 
troversy was  confiscated,  from  his  disabilities 
respecting  the  reversionary  interest,  or  naked 
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fee  in  the  premises,  it  is  claimed  that  no  benefit 
can  be  derived  fiom  them.  But  this  result 
does  not  follow  from  the  omission  in  pleading, 
for  the  pardon  and  amnesty  were  made  by  a 
public  proclamation  of  the  President,  which 
has  tbe  force  of  public  law,  and  of  which  all 
courts  and  officers  must  take  notice,  whether 
especially  called  to  their  attention  or  not. 
Jones  V.  United  States,  187  U.  8.  202,  212,  215 
[84:691,695.696]. 
J*ulgment  afflrmed. 
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ADOLPn  R0S8MAN,  Plff.  in  Srr,, 

V, 

EDWARD  L.  HEDDEN.  late  Collector  of 
the  Port  of  New  York. 

<8ee  8.  C.  Reporter's  ed.  661-670.) 

Enumerated  articles  in  customs  aets^duty  on 
earthenware — voluntary  payment  of  duties-^ 
classification  of  dutiable  goods, 

L  To  place  articles  among  those  designated  as  enu- 
merated in  tbe  customs  acts,  is  not  necessary 
that  they  should  be  specifically  mentioned ;  if 
they  properly  fail  within  a  general  descriptioa 
in  the  Act  they  cannot  be  held  to  be  non-enumer- 
ated articles  and  taxed  by  similitude. 

2.  Tiles  beioff  made  of  earth  are  **earthenware** 
within  the  meaning  of  schedule  B.  of  I  6,  of 
the  Act  of  March  8,  1888,  22  8tat.  at  L.  488,  489« 
and  are  dutiable  at  65  per  centum  ad  vaiorem. 

8.  Where  plaintilf  had  been  in  possession  of  im- 
I>orted  goods  some  weeks  before  payment  of  the 
excess  of  duties  to  recover  which  he  brings  the 
suit  and  he  did  not  pay  in  order  to  obtain  posses* 
sion,  the  instruction  of  the  court  to  find  for  the 
defendant  was  correct. 

i.  In  determining  the  amount  of  durfes  on  im- 
ported goods  the  classification  Is  to  be  deter- 
mined as  of  the  date  when  the  law  imposing  the 
duty  was  passed. 

[No.  882.] 

Argued  April  f  5, 189g,    Decided  May  16, 1891. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
New  York  to  review  a  Judgment  in  favor  of 
defendant,  Edward  L.  Hedden,  Collector,  in  a 
suit  brought  by  Adolph  Rossman  to  recover 
duties  paid  under  protest  upon  imported  goods. 
Affirmed, 
See  same  case  below,  87  Fed.  Rep.  99. 

Statement  by  Mr.  Chief  Justice  Tnlleri 
This  was  an  action  brought  in  tbe  Circuit 
Court  of  the  United  States  for  tbe  Southern 
District  of  New  York  to  recover  duties  alleged 
to  have  been  paid  under  protest  upon  three  im- 
portations of  tiles  by  the  steamships  Canada, 
Fumessia,  and  Rbaetia,  entered  at  tbe  port  of 
New  York  in  1886.  Tbe  case  was  tried  by  tbe 
Circuit  Court  (Lacombe, «/.)  and  a  jury  in  Oc- 
tober,  1888. 

Note.— As  to  lien  of  United  States  for  duties,  seo 
note  to  United  States  v.  Ttiree  Hundred  and  Fifty 
Chests  of  Tea,  6:702. 

As  to  action  to  recover  hack  duties  paid  wider  pro* 
test:  )rrotest^  liow  made,  and  its  effect^  see  note  to 
Oreely  v.  Thompson,  18:807. 
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From  the  Mil  of  ezoeptions  it  appears  that 
the  plaiotiil  introduced  teBtimooy  showioff  the 
importation  of  the  tiles  described  in  the  bill  of 
particulan,  and  that  the  defendant  as  collector 
of  customs,  levied  and  coUected  duty  at  65  per 
cent  ad  wUarem  thereon;  and  that  the  plaintiff 
in  due  season  protested  and  appealed  to  the 
Secretary  of  the  Treasury,  and  brought  suit 
within  the  Ume  prescribea  by  law. 

The  ground  of  the  objection  stated  in  the 
protest  was,  as  to  the  Furnessia,  that  the  tiles 
*'were  dutiable  at  86  ^  ad  valorem,  under  sec- 
tion 2499,  Rev.  Stat,  by  similitude  to  encaus- 
tic tiles;"  and  as  to  the  Canada  and  Rbaetia, 
that  the  tiles  "were  dutiable  at  20  ^  od  wilo- 
rem,  under  Tariff  Schedule  B,  as  paving  tile, 
directly  or  by  virtue  of  section  2499,  iicv.  Stat. 
If  not  so  dutiable,  then  they  should  pay  85  % 
[562]  by  similitude  to  encaustic  tiles,  under  said  sec- 
tion and  schedule." 

Testimony  was  giyen  showine  **that  upon 
the  entry  ea;  Canada,  Feb'y  24,  '8o,  a  portion  of 
the  duty  was  paid  on  the  26th  day  of  Febru- 
ary. 1886,  and  the  remainder  on  the  10th  day 
of  May,  1886.  The  only  goods  in  this  suit 
upon  said  entry  were  two  packages  of  tiles, 
marked  D.  F.  &  T.,  25806.  2S807,  on  which 
duty  was  taken  on  entry  at  85  <  ad  valorem,  the 
same  being  entered  as  encaustic  tiles;  both  of 
said  packages  were  delivered  to  the  plaintiff  on 
or  before  March  18,  1886;  duties  on  said  entry 
to  the  amount  of  $126.10  were  paid  February 
26,  1886  (the  date  of  said  entry);  and  an  in- 
creased duty  of  $14.80  (total  $140  40),  was  paid 
May  10th,  1886.  The  bill  of  particulars 
claimed,  as  an  excess  of  duty  on  this  entry, 
$12.20.    .    .    .  • 

Testimony  was  further  giyen  that  all  the 
tiles  in  dispute  were  called  in  trade  plain  glazed 
and  plain  enameled  tiles. 

Those  having  the  color  in  the  glaze  are  termed 
enameled,  and  those  having  £e  color  in  the 
body  are  termed  plain  glazed. 

The  goods  were  described  in  the  plaintifTs 
entries  as  follows:  1.  By  the  Canada.  Febru- 
ary 26tb,  1886:  Two  packages  encaustic  tiles. 
2.  By  the  Fumessia,  Mav  25,  1886:  Eight 
casks  plain  white  tUes.  8.  By  the  Rhaetia, 
June  4th,  1886:  Eight  hogsheads,  one  case, 
earthenware  tiles.  The  inyoice  by  the  Fur- 
;  nessia  described  the  goods  as  glazed  earthen- 
ware tiles." 

Witnesses  after  testifying  to  the  use  of  tiles 
on  March  8, 1888,  and  prior  thereto,  were  asked 
as  to  their  use  since,  and  for  what  purposes 
they  were  used  or  intended  to  be  used  now,  or 
for  what  purposes  imported;  but  the  court  sus- 
tained ob^tions  to  the  questions  and  plaintiff 
excepted. 

Testimony  was  adduced  oo  plaintiff's  behalf 

"by  dealers  in  tiles  of  long  experience,  that  on 

Hiurch  8, 1888,  and  immediately  prior  thereto, 

the  tiles  in  suit  were  used  in  this  country  to 

r5631      ^^  down  in  cement  in  vestibules;  on  hearths, 

*-        -*      bath-room  floors  and  walls,  on  Idtchen  floors 

under  sinks,  interspersed  with  unglazed  tiles 

on  floors  in  church  chancels,  conservatories, 

hospital  floors  and  walls,  and   generally  in 

places  where  either  a  nonabsorbent  cleanly  tile 

-  was  required  or  where  there  was  little  wear  and 

tear  and  a  particularly  ornamental  effect  was 

desired;"  and   also  "by  importers  and  large 

dealers  in  tiles  of  many  years  experience  that 
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at  the  date  of  the  passage  of  the  Aet  of  Mifch 
8,  1888,  the  term  "paving  tile'  had  no 
in  the  trade  and  commerce  of  thiscoontry 
ferent  from  its  ordinary  meaning  and 
tiles  used  for  paving,  and  save  evkleoee 
ing  to  show  that  plaintiiTs  impottatioss  per 
Canada  and  Rhaetia  were  such  tiles;'*  and  aln 
"by  architects  of  lons^  experience  in  tbttoooa- 
try  tbat  plaintiff's  tites  were  used  for  pavisf 
purposes;  that  tiles  uaed  for  beanba  were  com- 
sidered  paving  tiles;  that  the  hearth .  architecir 
urally,  was  a  part  and  extension  of  the  ioer. 
and  that  a  paving  tile  was  a  tile  made  to  be 
laid  horizontally  and  flat  and  intended  ao  to 
housed. 

"It  appeared,  however,  tbat  the  priacipa] 
use  of  the  tile  imported  per  Fnmeasta,  repre- 
sented at  the  trial  by  sample  Exhibit  Ka  S. 
was  for  walls,  though  sometimes  osed  for 
hearths,  bath-room  floors,  and  under  kitcfaea 
sinks  and  other  places,  at  the  date  of  the  pan- 
age  of  the  Act  of  March  8,  1888;  tbat  it  was 
used  for  the  same  general  ourpooea  as  giavd 
encaustic  tiles.  ^ 

**Tbat  encaustic  tiles  consist  of  two  yaHe> 
ties,  glazed  and  unglazed;  the  unglazed  beiog 
^nerally  used  for  floors  and  hearths  and  lbs 
glazed  t!eine  generally  used  on  walla,  tboo^ 
sometimes  for  hearths  and  other  placesL 

"Testimony  was  also  given  on  the  part  of 
the  plaintiff,  oy  large  dealers  in  eartbeovan 
of  long  experience,  that  the  term  'eartbenwaR* 
as  used  in  the  trade  and  commerce  of  tbit 
country,  does  not,  and  did  not  at  the  dale  of 
the  paa<»aee  of  the  Tariff  Act  of  March  3.  ISO. 
include  tUes  of  any  kind,  but  refcned  priod- 
pally  to  tableware  and  pottery. 

"It  further  appeared  that  all  the  tiles  ta  asit 
and  all  paving  and  encaustic  tiles  described  ia 
the  Tariff  Schedule  B,  are  made  of  clay,  afl 
baked  in  Ulna,  and  generally  made  >f  the  do*    -^ 
process,  from  pulverized  day  molded  under    * 
pressure  in  a  dry  state. 

"Witnesses  on  the  part  of  the  defeodaat  ia* 
eluding  manufacturers  of  tiles,  olfloers  of  tili 
companies,  dealers,  and  salesmen  of  tiW,  t0r 
designers  and  architects,  all  of  large  and  1m 
expeuenoe,  testifled  that  the  term  'panng  nir 
had  a  well  known  dedgnatioo  ana  defiaitioa 
in  the  trade  and  commerce  of  tbia  coaatrj  oa 
Mardi  8d,  18^,  and  prior  tberelo»  and  refenvd 
to  an  unglazed.  hard-baked  tile  used  fnrflogr- 
ing  ptuposes,  and  that  the  term  paving  tile  sad 
floonng  tile  at  that  time  were  intercfaanteabt; 
used  to  denote  the  same  kind  of  a  tile;  ibattbt 
tiles  in  suit  were  made  of  a  different  kiad  of 
clay  from  the  so^alled  pavioir  tile;  tbtttks 
body  of  the  plaintifTs  tiles  in  suit  was  9otm, 
more  porous,  and  a  more  expenaive  body  tkaa 
the  body  of  a  paving  tile;  tbat  the  body  of  tks 
tiles  in  suit  was  composed  of  china  clay,  Cora- 
wall  stone  and  flint,  and  some  other  matcHak, 
costing  from  $15  to  $23  a  too,  while  the  ckv 
iised  in  the  manufacture  of  paving  tile  ii  adu- 
ferent  and  cheaper  kind  of  clay,  worth  %\.^ 
a  ton,  and  is  not  porous  and  not  abaorbcat. 
and  which  body  is  baked  bard  to  stand  tat 
wear  and  tear  of  being  trod  or  vralked  opM; 
that  paving  tiles  were  used  to  be  walked  lad 
trod  upon  where  there  was  wear  and  tear,  aad 
that  the  tiles  such  aa  plaintifTs  were  essd  for 
widls,  facings,  dadoes,  and  decorative  purpoM^ 
and  sometimes  used  in  modem  beanbs,  wkK* 
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«re  pft>tected  bj  a  feDder  aod  raised  from  the 
floor  and  not  to  be  walked  upon  and  are  con- 
sidered part  of  the  mantels  and  grates  and  not 
as  part  of  the  floor;  that  such  tiles  as  plaintiffs 
have  been  used  somewhat  for  hearths  since 
March  8, 1888,  and  were  not  used  to  any  ez- 
tent  CD  hearths  prior  to  March  8,  1888. 

''That  the  tiles  in  suit  were  not  adapted  for 
any  wear  and  tear,  and  would  be  dangerous  to 
walk  upon  on  account  of  their  slippery  surface, 
and  ea&y  become  broken  if  used  for  flooring 
purposes,  except  for  ornament  on  floor  bor- 
ders. That  encaustic  tiles  are  made  of  several 
kinds  of  clay  instead  of  one  only*  with  the 
colors  burned  in. 

"That  encaustic  tiles  are  both  glazed  and 
un glazed;  that  the  unglazed  encaustic  were 
eometimes  used  for  flooring  purposes,  and  the 
glazed  encaustic  were  for  ornamental  purposes, 
and  for  walls,  dadoes,  and  facings. 

"The  tiles  are  now  generally  made  by  the 
dust  process,  dry  clay  being  subjected  to  great 
pressure  in  molds,  and  then  baked;  that  the 
paring  tiles  are  baked  once,  the  glazed  or 
enameled  tiles  are  baked  twice;  that  the  modem 
hearth  is  about  eighteen  or  twenty  inches  wide, 
guarded  by  a  brass  or  iron  fender,  and  is  not 
used  to  be  walked  upon,  and  that  such  hearth 
is  not  considered  by  architects  to  be  a  part  of 
the  floor. 

••The  testimony  of  a  potter  of  very  lonj  ex- 
perience tended  to  show  that  in  his  expenence 
these  articles  were  earthenware." 
'  During  the  course  of  the  trial  the  court  held 
that  there  was  no  *'room  for  the  similitude 
doctrine,"  and  that  there  was  only  a  single 
question  for  the  Jury,  "whether  they  are  pav- 
uig  tiles  or  not,"  and  plaintiff  excepted. 

As  to  the  importation  by  the  Canada,  the 
court  instructed  that  the  verdict  must  be  for 
the  defendant  "for  the  reason  that  the  payment 
was  not  in  fact  made  to  obtain  possession  of 
the  goods."  As  to  that  by  the  Fumessia,  the 
court  directed  a  verdict  for  the  defendant  be- 
cause the  protest  of  the  plaintiff  restricted  him 
to  the  sinele  claim  of  similitude  to  encaustic 
tfle,  which  could  not  be  sustained  upon  the 
testimony.  As  to  the  importation  by  the 
Rhaetia,  the  court  charged: 

"The  old  English  word  'ware,'  with  which 
you  are  familiar  in  the  combination  of  hard- 
ware, tinware,  etc.,  is  a  comprehensive  word.  It 
is  defined  by  Worcester  and  Webster  as  'goods, 
commodities,  merchandise,'  and  in  the  same 
dictionaries  the  term  'earthenware'  is  defined 
as  'ware  made  of  earth  or  clay.* 

"Reading  for  the  word  'ware'  the  definition 
which  the  dictionary  gives  for  it,  we  will  find 
as  the  defioiiion  of  'earthenware'  'goods,  com- 
modities, or  merchandise  made  of  earth  or 
day.' 

'That,  you  see.  is  a  very  general,  broad,  and 
comprehensive  word,  and  it  was  evidently  used 
hy  Congress  in  that  same  sense,  for  we  find 
the  wbi^  'earthenware'  used  as  the  heading  of 
a  schedule  which  contains  articles  as  dissimilar 
]  as  a  porcelain  teacup,  a  Parian  vase,  a  fire-  hrick, 
and  a  slate  pencil. 

"To  which  plaintiff,  by  his  counsel,  then  and 
there  excepted. 

"It  is  sufilcientl^  broad,  this  word  'earthen- 
ware,' to  cover  tiles,  to  cover  the  articles  im- 
ported by  the  plaintiff  here  as  they  appear  and 

145  U.  8. 


have  been  described  by  the  witnesses;  therefore, 
unless  they  are  covered  by  some  other  pro- 
vision of  the  Tariff  Act,  they  must  be  held  duti- 
ahle  as  earthenware  and  the  determination  of 
the  collector  in  that  respect  sustained. 

"To  which  the  plaintiff,  by  his  counsel, then 
and  there  excepted." 

Several  instructions  were  requested  by  plain- 
tiff and  refused,  hut  as  the  affirmative  rulings 
involved  the  disposition  of  the  questions  pre- 
sented by  them,  they  need  not  be  repeated 
here. 

The  jury  found  a  verdict  for  the  defendant, 
and  judgment  was  entered  thereon,  and  a 
motion  for  new  trial  having  been  overruled, 
the  case  was  brought  by  writ  of  error  to  this 
court. 

The  charge  of  the  court  is  reported  in  full  in 
87  Fed.  Rep.  99. 

By  section  6  of  the  Act  of  March  8. 1883,  (28 
Stat. at  L,  488, 489,)  the  following  sections  of  the 
Revised  Statutes  were  re-enactS  as  amended: 

"Sbo.  2499.  There  shall  be  levied,  collect- 
ed, and  paid  on  each  and  every  nonenumerat- 
ed  article  which  bears  a  similitude,  either  in 
material,  quality,  texture,  or  the  use  to  which 
it  may  be  applied,  to  any  article  enumerated  in 
this  title  as  chargeable  with  duty,  the  same 
rate  of  duty  which  is  levied  and  charged  on  the 
enumerated. article  which  it  most  resembles  in 
any  of  the  particulars  before  mentioned;  and 
if  any  non  enumerated  article  equally  resembles 
two  or  more  enumerated  articles  on  which 
different  rates  are  cbareeable,  there  shall  be 
levied,  collected,  and  paid  on  such  non-enumer- 
ated article  the  same  rate  of  duty  as  is  charge- 
able on  the  article  which  it  resembles  pajing 
the  highest  duty;  and  on  all  articles  manu- 
facture from  two  or  more  materials  the  dutv 
shall  be  assessed  at  the  highest  rates  at  which 
the  component  material  of  chief  value  may  be 
chargeable." 

"Ssa  2502.  There  shall  be  levied,  collect- 
ed, and  paid  upon  all  articles  im:x)rted  from 
foreign  countries,  and  mentioned  fn  the  sched- 
ules herein  contained,  the  rates  of  duty  which 
are,  by  the  schedules,  respectively  prescribed, 
namely: 

"BCHBDULB  B. — SABTUUM  WABB  AND 
GLA88WABB. 

"Brown  earthenware,  common  stoneware, 
gas  retorts,  and  stoneware  not  ornamented, 
twenty-five  per  centum  ad  valorem, 

'*Cnina,  porcelain,  parian,  and  bisque,  earth- 
en, stone,and  crockery  ware,  including  plaques, 
ornaments,  charms,  vases  and  statuettes,  paint- 
ed, printed,  or  gilded,  or  otherwise  decorated 
or  ornamented  in  any  manner,  sixty  per  cent- 
um <id  valorem, 

"China,  porcelain,  {Murian,  and  bisque  ware, 
plain  white,  and  not  ornamented  or  aeoorated 
in  any  manner,  fifty -five  per  centum  ad  val- 
orem, 

"All  other  earthen,  stone,  and  crockery 
ware,  white,  glassed,  or  edgea,  composed  of 
earthy  or  mineral  substances,  not  specially  enu- 
merated or  provided  for  in  this  Act,  fifty-five 
per  centum  ad  valorem, 

"Stoneware  above  the  capacity  of  ten  gallons, 
twenty  per  centum  ad  valorem, 

"Encaustic  tilea,  thirty-five  per  centum  ad 
valorem. 

§19 


[56^ 


S61-570 


BUPBEMS  COUBT  OF  THB  UllITBD  8taT] 


[568] 


i 


t569] 


"Brick,  flre-brick,  and  roofing  and  paving 
tOe,  not  apecially  enumerated  or  provided  for 
in  tills  Act,  twenty  per  centnm  ad  valorem. 

"Slates,  slate  pencils,  slate  chimney  pieces, 
mantels,  slabs  for  tables,  and  all  other  manu- 
factures of  slate,  thirty  per  centum  ad  valorem, 

"RoofiDg  fllates,  twenty-five  per  centum  ad 
valorem." 

Mr.  Edward  HarUej  for  plaintiff  in 
error. 

Mr.  A.  X*  'PmAwfp  Aui.  AttifOen.,  for 
defendant  in  error. 

Mr.  CMrfJuitiee  Fuller  delivered  the  opin- 
ion of  the  court: 

By  the  protest  as  to  the  importation  by  the 
Rhaetia  it  was  claimed  that  the  goods  were 
subject  to  duty  at  twenty  per  cent  as  paving 
tiles,  or  by  similitude  to  paving  ti1es,or  charge- 
able at  thirty -five  per  cent  by  similitude  to  en- 
caustic tiles.  The  entry  described  the  articles 
as  "eight  bogheads,  one  case,  earthenware 
tiles,"  and  the  collector  assessed  them  as  earth- 
enware composed  of  earthy  substances.  The 
court  held  that  the  similitude  clause  did  not 
apply,  and  the  Jury  found  against  the  plaintiff 
upon  the  only  issue  submitted  to  them,  namely, 
whether  the  articles  were  paving  tiles  or  earth- 
enware. It  was  not  contended  that  these  tiles 
were  encaustic  tiles,  composed  of  several  kinds 
of  clay  histead  of  one  only;  and  as  to  their 
identity  with  paving  tiles,  defendant's  evidence 
tended  to  show  that  at  the  time  of  the  pamage 
of  the  Act  pavinff  tiles  were  oommer'-iaUy 
known  as  unglazeo,  hard-baked  tiles,  and  that 
the  tiles  in  suit  were  ot  a  different  kind  of  clay, 
composed  of  softer,  more  porous,  and  more 
expensive  clays,  and  costing  ten  times  as  much 
as  paving  tile  clay.  We  must  assume  that  the 
tiles  were  neither  encaustic  nor  paving  tiles, 
and  if  they  properly  fell  within  the  fourth 
paragraph  they  cannot  be  held  to  be  non-enu- 
nicnUed  articles  and  taxed  by  similitude. 
Arthvr  Y.Butterfidd,  125  U.  8.  70  [31:  6481; 
JJa»on  V.  Boberieon,  189  U.  8.  624  [35:  293]. 

The  covering  of  roofs,  floors,  ana  walls  with 
tiles  made  of  many  different  materials  is  of 
very  ancient  origin,  an<l  there  is  much  inter- 
esting information  in  respect  of  their  manu- 
facture and  thatof  potteiy  to  be  found  in  works 
ou  those  subjects. 

So  far  as  this  case  is  concerned,  we  see  no 
reason  to  question  the  sufficiency  of  the  ordinary 
detiuitiou  of  tiles  as  plates  or  pieces  of  baked 
clay,  used  for  covering  roofs,  floors,  and  waUs, 
and  for  ornamental  work  of  various  kinds,  as 
well  as  for  drains,  etc.  And  that  such  pieces 
being  made  of  earth  are  earthen,  and  being 
earthen  iroods,  commodities,  or  merchandise, 
are  "earthenware,"  we  think  is  clear. 

Webster  defines  "earthenware"  as  "vessels, 
and  other  utensils,  ornaments,  or  the  like, 
made  of  baked  day;"  and  we  agree  with  coun- 
sel for  defendant  in  error  that  the  words  "or 
the  like,"  and  the  cross  reference  to  "pottery" 
are  broad  enough  to  include  the  tiles  in  suit 
under  the  fourth  para/i^raph. 

The  title  to  Schedule  B  divides  the  subjects 
under  it  into  two  classes,  "earthenware"  and 
"glassware,"  but  counsel  insists  that  the  groups 
are  three:  "  (1)  earthenware;  (2)  tiles,  brick 
and  slate;  (8)  glass  and  glass  articles." 

8:^0 


Reference  is  made  to  the  tariff  kjjialiiis 
since  1842  to  show  that  tiles  and  earthenvm 
were  considered  different  thing:*,  aad  thattiks 
were  always  assodaled  with  bricka  m  wmiar 
things.  It  is  argued  that  this  distinctloa  wm 
intended  to  be  preserved  in  the  Act  under  coa* 
sideration:  bat  we  are  of  optnioo  that  thii  con- 
clusion does  not  follow,  and  that  k  wm  the 
intention  of  Congress  to  place  aO  of  tike  am- 
des  in  Schedule  B  in  one  or  the  other  of  tW 
two  classes  designated  in  the  beading.  AH  of 
the  schedule  rdates  to  glass,  except  the  fint 
nine  panigraphs.  The  first  five,  il  Is  ooooedcii, 
relate  solely  to  earthenware,  and  the  neit  (our 
are  encaustic  tUes;  brick,  firebrick,  sad  roof- 
ing and  paving  tiles;  elates,  alate-pescDs,  eit  -. 
and  roofinff  slates;  all  coosiating  of  earthi. 
though  onXj  two  hardened  by  maa.  Thev 
four  are  all  in  some  respects  in  sinuUtnde,  sad 
although  a  difference  between  a  Sevres  ywt 
and  a  roofing  slate  may  be  admitted,  they  mt 
not  inappropriatelv  placed  wheie  tiiej  are.  sad 
we  perceive  no  aoequale  erocad  for  bokfaa^ 
that  they  shoidd  be  treated  aa  a  dasa  by  the» 
selves. 

The  fact  aeema  to  he  that  these  Ulet  nrrv 
decorative  earthenware  tiles,  called  in  tmir. « 
api>ears  from  the  evidence,  plain  gbzed  u4 
plaiu  enameled  tiles,  those  having  the  color  u 
the  glaze  being  teimed  enameM,  and  tinM 
having  the  color  in  the  body  heiior  temK 

Slain  glazed:  and  in  reference  to  sod  tik»  *»•« 
epartment  ruling  is  that  they  are  proon:/ 
assessed  as  "glazra  earthenware.**  Syn.  Dec 
1885,  7051;  and  see  Syn.  Dec  18^,  SS5S;  Syi. 
Dec.  1878,  8705. 

We  think  the  view  taken  by  the  mort  eo- 
tirely  correct,  and  this  disposes  also  of  ite  its- 
portation  by  the  Pumeffda.  The  promt  re4'ii 
upon  the  sole  ground  that  the  an]r!<Nt  *^x.n 
dutiable  at  85  per  cent  ad  valorem,  utukt  ^rc- 
tion  2499,  Kev.  StaL,  by  similitude  tc  ronoi- 
tic  tiles."  The  artides  were  described  in  pkis- 
tiff's  entry  as  "eight  casks  plain  white  tiln.* 
and  in  the  invoice  as  "glazed  eartbfnvj.t 
tiles."  The  collector  taxed  them  uoder  tte 
fourth  paragraph. 

It  appeared  that  the  principal  use  of  tbM 
tiles  was  for  walls,  though  sometimes  used  Tcr 
hearths,  bath  room  floora,  and  under  sinks,  m  - 
for  the  same  general  purposes  as  glaaed  rv- 
caustic  tiles;  but  if  they  were  covered  tfj  tte 
fourth  paragraph  then  they  could  sot  be 
classed  with  encaustic  tiles  by  stmilitode.  Ati 
that  these  "plain  white  tiles."  or  ";h»^ 
earthenware  tiles"  were  within  that  pan^npl 
follows  from  what  we  have  alreadr  nil 
There  was  nothing  to  be  submitted  to  tsejarr. 

The  tiles  brou;rbt  by  the  Canada  wcr  4^ 
scribed  in  plaintiff's  entry  as  *nwo  pacttc« 
encaustic  tiles."  and  were  delivered  to  r'va- 
tiff  on  or  before  March  18,  1886.  It  wa«  «.v.»i 
that  a  portion  of  the  duty  was  paid  oo  tbr  ii*r 
of  entry,  February  20,  and  the  renMti>>ia  ^^ 
10.  As  plaintiff  had  been  in  possesiioeoftW 
tiles  for  some  weeks  before  paymeot  of  ite  a 
cess,  he  did  not  pay  in  order  to  obuis  pa» 
session,  and  the  instruction  of  the  ooot  lo  tad 
for  the  defendant  was  therefore  oonect 

Plaintiff's  counsel  insists  that  be  onfif « '^ 
paid  the  difference  between  pa  viae  u>>  •'  • 
encaustic  tiles  lo  obtaUi  possrssioik.  bot  tf  u* 
tiles  were  described  as  encsustic,  sod  dar^ 
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able  by  law  as  siicb  at  a  duty  of  thirty  Dye  per 
cent,  this  ooDteDtioD  is  inadmissible.  There  is 
DOibln^  to  show  that  the  Circuit  Court  was  ap- 
prised that  plaintiff's  claim  was  that  be  had 
paid  the  excess  between  twenty  and  thirty-five 
per  cent,  and  as  payment  of  the  excess  between 
thirty -flTe  and  fifty-five  per  cent  was  made 
May  10.  and  the  protest  filed  and  appeal  taken 
to  the  Secretary  of  the  Treasury  on  that  da^, 
it  is  plain  that  the  Circuit  Court  was  not  mis- 
taken as  to  the  facts. 

Final] ▼»  we  are  of  opinion  that  the  court  did 
not  err  in  excluding  evidence  as  to  the  pur- 
pof«s  for  which  similar  tiles  were  used  after 
March  3»  1883»  or  for  what  purposes  they  were 
intended  to  he  used  or  were  imported,  at  the 
tioae  of  the  trial.  This  came  within  the  rule 
that  the  classification  is  to  be  determined  as  of 
the  date  when  the  law  imposing  the  duty  was 
passed.  Ouriis  ▼.  Martin,  44  U.  S.  8  How. 
106.  109  [11:  516,  617];  American  Net  &  T, 
Co.  ▼.  Warihington,  141 U.  8.  468,  471  [86:821, 
822.] 

Judgment  affiitned. 


WM.  D.  CROSS,  Plff.  in  Err., 

UNITED  STATES. 
<8ee  &  C.  Beporter*8  ed.  071-678.) 

BeffieiD  cf  criminal  cases— revieto  of  judgment  of 
Supreme  Court  of  tf^  Diitriet  of  Columbia  in 
a  criminal  case.       ^, 

L  This  court  baa  no  general  authority  to  review, 
oo  error  or  appeal,  tbe  judflrments  of  the  Cirouit 
Courts  of  the  United  States  or  of  the  Supreme 
Oourt  of  the  OJstriot  of  Columbia,  or  of  the  ter- 
ritories, in  oases  within  their  criminal  jurisdio- 
tioo  ;  and  when  such  jurisdiction  is  intended  to 
be  conferred,  it  should  be  done  m  clear  and 
explicit  lanRuasre. 

2.  Tbe  Act  of  Congress  of  February  6,  1889,  does 
not  authorize  this  court  to  review  on  writ  of 
error  tbe  Judgment  of  the  general  term  of  the 
Supreme  Court  of  the  District  of  Columbia  affirm- 
ing the  judgment  of  a  criminal  term  of  that 
court  adjudging  a  person  guilty  of  murder  and 
eentoncing  lilm  to  death. 

[No.  1525.] 

Submitted  April  25,  1892,    Decided  May  16, 

1892, 

TN  ERROR  to  tbe  Supreme  Court  of  tbe  Dis 
X  trict  of  Columbia,  to  review  a  judgment  of 
the  general  term  of  tbat  court  aiSSmiDg  a 
judgment  of  tbe  special  criminal  term  of  tbat 
court  adjudging  Wra.  D.  Cross  guilty  of  mur 
dcr  and  sentencing  bim  to  dealb.  On  motion 
to  dismiss.    Dismissed, 


See  same  case  below,  19  D.  C.  562;  20  Wash. 
L.  Rep.  98. 

Tbe  facts  are  stated  in  tbe  opinion. 

Mr.  Charles  H.  Aldricht  Solicitor- Oen,^ 
for  defendant  in  error,  for  motion. 

Messrs.  Chas.  Maurice  Smith  and  Jo- 
seph Shilling^on  for  plaintiff  in  error  la 
opposition. 

Mr.  Chief  Justice  Fuller  delivered  tho 
opinion  of  the  court: 

William  D.  Cross  was  tried  upon  an  in- 
dictment for  murder  in  tbe  Supreme  Court 
of  tbe  District  of  Columbia,  holding  a  crim- 
inal term,  in  March,  1890,  and  a  verdict  of 
G^uilty  having  been  returned,  and  a  motion 
for  a  new  trial  heard  and  overruled,  was 
sentenced  to  death.  He  thereupon  prosecuted 
an  appeal  to  the  court  in  general  term,  which 
reversed  the  conviction  and  granted  a  new 
trial.    19  D.  C.  662. 

A  second  trial  was  had  at  the  June,  1891, 
special  criminal  term,  which  again  resulted 
in  a  verdict  of  guilty,  and,  a  motion  for  a 
new  trial  having  been  made  and  overruled, 
he  was,  July  80,  1891,  sentenced  to  be  exe- 
cuted January  23,  1892.  From  this  convic- 
tion he  prosecuted  an  appeal  to  the  court  in 
general  term,  which,  on  January  12,  1892, 
tmding  no  error  in  the  record,  affirmed  the 
judgment.  The  opinion,  by  Cox,  J,,  will 
be  found  in  20  Wash.  L.  Rep.  98. 

On  January  21  a  writ  of  error  from  this 
court  was  allowed,  on  petition,  by  <he  Chief 
Justice  of  that  court,  citation  was  sl^ed  and 
served,  and  the  time  for  filing  the  «'tKH)rd  en- 
larged. 

On  the  same  day  an  orders  was  entered  by 
the  court  in  general  term,  **  that  the  execution 
of  the  sentence  of  death  pronounced  aj^ainst 
the  defendant  by  the  special  term  of  tliis 
court  on  tbe  thirtieth  day  of  July  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and 
ninety- one,  to  take  place  on  the  twenty- 
second  day  of  January,  1892,  be  and  the  same 
is  thereby  postponca  until  the  tenth  day  of 
June,  1892,  between  tbe  same  hours  specified 
in  the  said  judgment  of  the  said  special 
term." 

The  case  comes  before  us  on  motion  to  dis- 
miss the  writ  of  error. 

Under  acts  of  Congress,  the  Supremo  Court 
of  the  District  of  Columbia  consists  of  one 
chief  justice  and  six  associate  Justices,  ap- 
pointed by  the  President,  by  and  with  tho 
advice  and  consent  of  the  Senate,  and  hold- 
ing their  offices  during  good  behavior.  Spe- 
cial and  general  terms  of  the  court,  and  ap- 
peals from  the  former  to  the  latter,  are  pro- 
vided for.  General  terms  may  be  held  by 
three  justices,  two  constituting  a  quorum, 
while  special  terms  are  held  by  one  justice. 
Any  one  of  the  justices  may  hold  a  criminal 


NOTE.~^«  tojurisdicHoninthe  United  Staten  Su- 
preme CofurU  where  Federal  ijuestion  arises^  or  where 
are  Orawn  in  question  statutes,  TYeaty  or  Constiiu- 
Ciofi,  see  notes  to  Martin  v.  Hunter,  8:97;  Matthews 
V.  Zane,  2Mi^  and  Williams  v.  Norils,  6:571. 

As  to  jurisdiction  of  United  States  Svpr^me  Court 
to  declare  state  law  void  as  in  conflict  with  state 
constitution  to  revise  decrees  nf  gtate  courts  as  to  eon- 
itnietifm  of  Stale  laws^  see  noteit  to  Hart  v.  Lamp- 
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hire,  7H)79  and  Ck)mmercial  Bank  of  Cincinnati  v» 
Buckingrham,  12:160. 

As  to  jurisdiction  of  United  States  courts  over  com^ 
mon  law  offenses^  see  note  to  United  States  v.  Cool- 
idere,  4:124. 

Jurisdiction  of  state  and  United  Spates  eourtf,  as  to 
territory  and  offense,  see  note  to  United  Siutos  v» 
Bevans,  4:40ii 
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court  for  the  trial  of  all  crimes  and  offenses 
arising  in  the  District.     Rev.   Stat.  D.  C. 

t§  750.  758,  754.  757.  762.  768,  772;  19 
tat.  at  L.  240.  chap.  69.  g  2 ;  20  Stat  at 
L.  820.  chap.  99,  §1.)  By  the  Act  of  July 
7.  1888,  (5  Stat  at.  L.  806.)  a  criminal 
court  was  established  in  the  District  of 
Columbia ;  and  it  was  held  in  Ex  parte  Brad- 
iey,  74  U.  8.  7  Wall.  864  [19:  214],  at  our 
I>ecember  term,  1868.  that  under  the  Act  of 
March  8,  1868,  (12  Stat.  at.  L.  762.)  by 
which  the  courts  of  the  District  were  re- 
organized*  the  criminal  court  still  remained 
a  separate  and  independent  court,  although 
held  by  a  justice  of  the  Supreme  Court  of 
the  District  created  by  the  Act.  and  that  the 
only  jurisdiction  of  the  Supreme  Court  in 
criminal  cases  was  in  an  appellate  form. 
But  by  the  Act  of  June  21,  1870,  (16  Stat  at 
L.  160.)  it  was  provided,  as  now  embodied 
in  section  758  of  the  Revised  Statutes  of  the 
District,  that  the  several  general  terms  and 
special  terms  of  the  various  courts,  circuit, 
district,  and  criminal,  should  be  considered 
terms  of  the  Supreme  Court  of  the  District, 
and  that  the  judgments,  decrees,  sentences, 
etc. .  of  the  general  terms  and  of  the  special 
terms  and  of  the  various  courts  should  be  the 
ludgments,  decrees,  sentences,  etc..  of  the 
Supreme  Court,  but  that  this  should  not 
affoct  the  right  of  appeal  as  provided  by  law. 

Section  772  reads:  *Any  party  aggrieved 
by  any  order,  judgment,  or  decree,  made  or 
pronounced  at  any  special  term,  may,  if  the 
same  involve  the  merits  of  the  action  or  pro- 
ceeding, appeal  therefrom  to  the  general 
term  of  the  Supreme  Court,  and  upon  such 
appeal  the  general  term  shall  review  such 
order,  judgment,  or  decree,  and  affirm,  re- 
verse, or  modify  the  same,  as  shall  be  just." 

And  under  section  770:  "The  Supreme 
Court  in  general  term,  shall  adopt  such  rules 
as  it  may  think  proper  to  reeulate  the  time 
and  manner  of  making  appeals  from  the  spe- 
cial term  to  the  general  term. "  etc. 

The  Act  of  February  25,  1879,  (20  Stat  at 
L.  820,  chap.  99.)  forbade  any  justice  to  sit 
in  general  term  to  hear  an  appeal  from  any 
ludgment  or  decree  or  order  which  he  may 
nave  reaidered  at  special  term. 

By  tiie  Act  of  1888  a  writ  of  error  lay  to 
the  Criminal  Court  from  the  Circuit  Court 
of  the  District,  and  postponement  of  execu- 
tion in  capital  cases  was  provided  for.  and 
this  was  carried  into  §  845  of  the  District 
Revised  Statutes. 

The  Supreme  Court  sitting  at  special  term 
«nd  the  Supreme  Court  sitting  in  general 
term  are  the  same  tribunal,  but  the  court  in 
ffeneral  term  exercises  appellate  powers  and 
&  an  appellate  court,  altnou^h  it  may  also 
exercise  jurisdiction  in  hearing  matters  in 
the  first  instance,  (Rev.  Stat  D.  C.  §§  770, 
800.)  and  the  final  judgments  or  decrees 
which  may  be  brought  here  by  appeal  or  writ 
of  error  are  those  rendered  bv  the  general 
term.  Such  review  may  be  had  when  the 
matter  in  dispute  exceeds  $5,000,  (Rev.  Stat 

t705,  20  Stat  at  L.  820,  chap.  99.  §  4 ;  28 
tat  atli.  448,  chap.  855.  g  1 ;  Kev.  Stat  D. 
C.  |§  846,  847) ,  but  necessarily  this  does  not 
apply  to  criminal  cases. 
The  ■ 


%n 


language  of  sections  846,  847,  of  the 


Revised  Statutes  of  the  District  of  Cotvab^i 
in  reference  to  the  re-exmminatioii  of  the 
final  orders,  judgments,  or  decrees  of  the  8« 
preme  Court  of  the  District  is  tikea  fron 
the  Act  of  March  8.  1868.   (12  Stat  tt  L 
762,  764,  §  11),   which  was  itself  adopml 
from  section  8  of  the  Act  of  Fefanury  Tt. 
1801.  (2  Stat  atL.  108.)  repeated  in  the  Act 
of  March  8.  1879,   (20  Stat  820.  |  4.)  isd 
referred  to  in  the  Act  of  Mardi  8,  18S,  (tk 
Stat  at  L.  448. )  and  is  always  coupled  viifc 
the  provision  that  the  appellate  JuriadktkB 
should  not  be  exercised  except  what  tke 
matter  in  dispute  exceeds  a  certein  sum.  qc. 
under  the  Act  of  1885.  where  the  validitj  oT 
a  patent  or  copyright  is  involved  or  tke 
validity  of  a  Treaty  or  statute  of  or  suthaliy 
exercised  under  the  United  States  is  ten 
in  question. 

We  have,  of  course,  no  raienl  suflbuiii| 
to  review,  on  error  or  appeal,  the  iodg—a 
of  the  Circuit  Courts  of  the  United  8Mai 
in  cases  within  their  criminal  jpritdictias. 
or  those  of  the  Supreme  Court  of  the  Dii^ 
trict  of  Columbia  or  of  the  territories;  ori 
when  such  jurisdicticm  is  intended  ts  kt 
conferred,  it  should  be  done  in  desr  sid  a- 
plicit  language,  fofrntmartk  v.  Mmhm^ 
129  U.  S.  104  [82:  6161 ;  UidM  Aito  v 
SangeB,  144  U.  &,  810,  890  [86:445];  MW 
StateB  V.  Mare,  7  U.  8.  8  C^aach,  M  (I: 
3971 

United  States  v.  Mare,  was  decided  ii  M* 
ruary.  1805.  and  from  that  time  it  his  be« 
assumed  that  criminal  cases  coold  sot  hi 
brought  from  the  courts  of  the  DistticttolUi 
court 

In  such  cases,  remarked  Mr.  yMfteMiDa 
in  Me  parte  Bigeiow,  118  U.  8.  8»i  M  (V: 
1005.  1006],  ''the  Actof  Coogresihiiaidi 
the  judgment  of  that  court  coodoriv^  wtt 
had  a  rignt  to  do,  and  the  defeadsot  kKfiaf 
one  review  of  his  trial  and  i adgmeat  hM  it 
special  reason  to  complain."  ^  ^ _^ 

By  sections  651  and  697  of  te  Beriat 
Statutes  provision  was  made  for  a  revigwrf 
questions  arising  in  criminal  team  wis 
certificates  of  division  of  opinioB,  sad  tha 
was  so  provided  as  early  as  1802.  Act  April 
29,  1802.  g  6,  2  Stat  at  L.  156.  101.  » 
this  provision  has  never  been  mummd  a 
refer  to  the  courts  of  the  District  of  Colsabia 

By  section  five  of  the  Jndiciaiy  Art «      > 
March   8.  1891,  (26  Stat    at  L.  8M>  <*^   ^ 
517,)  it  is  provided  that  appeals  sad  vria 
of  error  may  be  taken  *froiB  the  di<ntf 
coiuts  or  from  the  existing  drcnit  e** 
directly  to  this  court  in  cases  of  ooarieiies 
of  a  capital  or  otherwise  infamoot  «**** 
and  we  have  been  constrained  to  k^*"* 
Uie  judgments  of  the  Supreme  Cooit  ■  ■» 
District  of  Columbia  in  crimiaal  aw  •» 
not  embraced  by  the  proviaioat  o*  ^"^ 
tion.     Be  Heath,    PMtiamtr,  144  C.  S  ■ 
[86 :  858].  Unless,  tberefote.  u  i»  W«iii* 
disputed,  this  writ  of  error  oomei  withii  * 
Act  of  Congress  of  Februair  •»  ^^'j*! 
titled  -An  Act  to  Abolish  Ciicail  0*J 
Powers  of  CerUin  District  Oourti  «  "J 
United  States  and  to  Provide  for  Wnti« 
Error  in  Capital  Cases,  and  for  0^  ** 
poses."  (26  Stat  at  L.  655.)  H  »«<* 
maintained.    This  Act  oontaha  mm  v* 
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tiofii»  of  which  the  tint  flre  relate,  in  sub- 
•uaoe,  to  the  establiehment  of  circuit  courts 
for  the  eastern  district  of  Arkansas,  the  north- 
em  district  of  Mississippi,  and  the  western 
district  of  South  Oaroitna,  and  the  with- 
drawal of  circuit  court  powers  from  certain 
district  courts.  Tlie  seventh  provides  when 
the  Act  shall  take  effect 

Section  six  is  as  f o)  lows :  *  That  hereafter 
in  all  cases  of  conviction  of  crime  the  pun- 
ishment of  which  provided  by  law  is  death, 
tried  before  anj  court  of  the  United  States, 
the  final  Judgment  of  such  court  affainst  the 
respondent  s£ill.  upon  theapplicatron  of  the 
respondent,  be  re-examined,  reversed,  or  af- 
llnned  bj  the  Supreme  Court  of  the  United 
States  upon  a  writ  of  error,  under  such  rules 
and  regulations  as  said  court  may  nreacribe. 
Every  such  writ  of  error  shall  be  allowed  as 
of  ri^ht  and  without  the  requirement  of  any 
security  for  the  prosecution  of  the  same  or 
for  costs.  Upon  the  allowance  of  every  such 
writ  of  error,  it  shall  be  the  duty  of  the  clerk  I 
of  the  court  to  which  the  writ  of  error  shall 
bo  directed  to  forthwith  transmit  to  the  clerk 
of  the  Supreme  Court  of  the  United  States  a 
a*rtided  transcript  of  the  record  in  such 
case,  and  it  shall  be  the  dutv  of  the  clerk  of 
the  Supreme  Court  of  the  United  States  to 
receive,  file,  and  docket  the  same.  Every 
such  writ  of  error  shall  during  its  pendency 
operate  as  a  stay  of  proceedings  upon  tlic 
judgment  in  respect  of  which  it  is  sued  out. 
Any  such  writ  of  error  may  be  filed  and 
docketed  in  said  Snpreme  Court  at  any  time 
in  a  term  held  prior  to  the  term  named  in  the 
citation  as  well  as  at  the  term  so  named  ;  and 
all  such  writs  of  error  shall  be  advanced  to 
a  speedy  hearing  on  motion  of  either  party. 
When  any  such  judgment  shall  bo  either  re- 
versed or  aflirmed  the  cause  shall  be  remanded 
to  the  court  from  whence  it  came  for  fur- 
ther proceedings  in  accordance  with  the  de- 
cision of  the  buprcme  Court,  and  the  court 
to  which  such  cause  is  so  remanded  shall 
have  power  to  cause  such  ludgmcnt  of  the 
Supreme  Court  to  be  carried  into  execution. 
Ko  such  writ  of  error  shall  be  sued  out  or 
{ranted  unless  a  petition  therefor  slmll  be 
Sled  with  clerk  of  the  court  in  which  the 
trial  shall  have  been  had  during  the  same 
term  or  within  such  time,  not  exceeding 
sixty  days  next  after  the  expiration  of  tlie 
term  of  the  court  at  which  the  trial  shall 
have  been  had,  as  the  court  may  for  cause 
allow  br  order  entered  of  record."  Taking 
the  sixtn  section  in  connection  with  the  oth- 
ers, it  would  be  quite  within  accepted  rules 
of  construction  to  conclude  that  it  refers  only 
to  circuit  and  district  courts  of  the  U'^^ted 
States,  and  this  is  worthy  of  mention,  though 
not  the  ground  of  our  decision. 

It  is  contended  *  fi  behalf  of  the  government 
that  the  vrrit  of  error  will  not  Tie  because 
the  Supreme  Court  of  the  District  df  Colum- 
bia is  not  a  court  of  the  United  Sutes,  within 
the  intent  and  meaning  of  the  section.  Me- 
AlluUr  V.  UfUtsd  atatm,  141  U.  S.  174  [85: 
«W3].  is  cited  with  the  decisions  referred  to 
therein,  ss  sustaining  that  view ;  but  it  is  to 
be  remembered  that  Uiat  case  referred  to  ter- 
ritorial  courts  only ;  and,  moreover,  if  the 
disposal  of  the  moUoo  turned  on  this  point, 

U.  & 


the  words  "any  court  of  the  United  States" 
are  so  comprehensive  that,  used  as  they  are 
in  connection  with  convictions  subject  to  the 
penalty  of  death,  the  conclusion  might  be 
too  technical  that  Congress  intended  to  dis- 
tinguish between  courts  of  one  class  and  of 
the  other.  But  the  difficulty  with  the  section 
is  that  it  manifestly  does  not  contemplate  the 
allowance  of  a  writ  of  error  to  any  appellate 
tribunal,  but  only  to  review  the  final  Judff« 
ment  of  the  court  before  which  the  respond- 
ent was  tried,  where  such  Judgment  could 
not  otherwise  be  reviewed  by  writ  of  error 
or  appeal.  It  is  the  final  judgment  of  the 
trial  court  that  may  be  re-examined  upon  the 
application  of  the  respondent,  and  it  is  to 
that  court  that  cause  is  to  be  remanded,  and 
by  that  court  that  the  Judgment  of  this  court 
is  to  be  carried  into  execution.  The  obvious 
object  was  to  secure  a  review  by  some  other 
court  than  that  which  passed  upon  the  case  at 
nisi  prius.  Such  review  by  two  other  courts 
was  not  within  the  intention,  as  the  Judiciary 
Act  of  March  8,  1891,  shows.  This  is  made 
still  clearer  by  the  further  provision  that  no 
such  writ  of  error  ** shall  be  sued  out  or 
granted  unless  a  petition  therefor  shall  be 
filed  with  tlic  clerk  of  the  court  in  which  the 
trial  shall  have  been  had  during  the  same 
term  or  within  such  time,  not  exceeding 
sixty  days  next  after  the  expiration  of  the 
term  of  the  court  ar  which  the  trial  shall 
have  been  had.  as  the  court  may  for  cause 
al  low  by  order  entered  of  record.  *  This  Ian- 
gunge  IS  entirely  inapplicable  to  the  prose- 
cution of  a  writ  of  error  to  the  judgment  of 
an  appellate  tribunal  afiirming  tlie  judgment 
of  the  trial  court.  And  the  case  before  us 
shows  this. 

The  Supreme  Court  of  the  District  of  Col- 
umbia sitting  in  general  term  in  review  of 
the  sentences  of  t&  Criminal  Court  held  by 
one  of  the  justices. occupies  the  same  position 
ss  any  other  court  with  appellate  jurisdic- 
tion. It  has  in  this  case  aflirmed  the  judgment 
of  the  Criminal  Court  The  writ  of  error 
from  this  court  was  not  granted  upon  a  peti- 
tion filed  during  the  term,  or  within  sixty 
days  next  after  the  expiration  of  the  term, 
of  the  court  at  which  toe  trial  was  had  and 
sentc'oce  pronounced,  yet  the  statute  is  ex- 
plicit that  no  such  writ  of  error  shall  be 
sued  out  or  granted  unless  thus  applied  for. 
liaU  V.  Unit^  States,  140  U.  8.  118.  129  [85: 
877,  882].  What  happened  here  would  hap- 
pen in  most,  if  not  all,  cases  if  appellate 
tribunals  were  embraced  bv  the  section. 
Compliance  with  the  law  would  be  well  nigh, 
if  not  altogether,  impossible. 

It  is  to  be  observed  that  the  writ  runs  to  the 
judgmentof  the  general  term,  yet  if  this  man 
goes  to  his  death,  it  is  not  bv  force  of  the  Judg- 
ment of  the  ffeneral  term,  out  of  the  sentence 
of  the  criminal  term.  The  court  in  general 
term  did  indeed  postpone  the  execution  of 
the  sentence  to  another  day,  a  postponement 
rendered  necessary  by  the  granting  of  this 
writ,  but  its  judgment  was  one  of  afflrmance 
merelv.  We  have  recently  had  occasion  tr 
consider  the  distinction  between  such  c 
Judgment  and  the  original  sentence.  In 
Iiehtt4ib  V.  B^rggren  and  Fiddgn  v.  IQinoif, 
148  U.  a  442,  462  [80:218].     It  was  ruled 
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in  those  cases  that  the  presence  of  defendants 
condemned  to  death  was  not  essential  when 
the  judgments  were  affirmed  aeainst  them 
by  the  appellate  court,  and  that  the  sentences 
were  not  vacated  by  the  writs  of  error  but 
only  their  execution  stayed  pending  proceed- 
ings in  the  higher  court.  The  Supreme  Court 
of  Illinois,  under  statutory  authority,  fixed 
another  day  when  the  punishment  prescribed 
by  the  judgments  which  it  affirmed  should 
be  inflicted,  but  it  was  held  that  that  did 
not  effect  the  question  raised,  as  no  re-sen- 
tence was  required;  and,  besides,  that  the 
time  and  place  of  execution  were  not  strictly 
parts  of  the  judgment  or  sentence  unless  made 
so  by  statute.     148  U.  8.  462  [86:  218]. 

In  the  light  of  these  considerations,  we 
cannot  entertain  any  other  view  of  the  pur- 
view of  this  section  than  that  above  ex- 
pressed. We  are  of  opinion  that  the  Act  of 
February  6,  1889,  did  not  authorize  the  issue 
of  this  writ,  whidi  we  are  therefore  com- 
pelled to  dismiss. 


JOSEPH  OTERI,  Appt, 

VINCENZO  SCALZO. 

(See  8.  C  Beporter*8  ed.  S78-fi08.) 

Juriidictum  €f  equity  to  dissolve  a  partnership 
— when  partner  not  liable  /or  touei^aecaunt- 
ing. 

1.  Where  a  person  has  been  Induoed  bj  fraudulent 
representatloDS  to  enter  into  a  partoership, 
equity  has  jurisdiction  to  rescind  the  contract  at 
his  instance  and  put  an  end  to  it  a6  iiiltfo. 

2.  In  a  suit  to  dissolve  a  partnership  and  for  an 
accouDtinflr,  where  the  want  of  success  in  the 
bwdness  and  the  losses  were  not  occasioned  by 
the  misconduct  of  one  of  the  partners  and  there 
was  no  scheme  on  his  part  to  defraud  his  partners, 
they  should  not  be  reinstated  at  his  expense  in  the 
same  position  as  if  they  had  not  enterod  upon  an 
enterprise  which  turned  out  to  be  unfortunate. 

8.  The  court  beinffof  the  opinion  that  this  case 
was  one  for  an  accounting,  rather  than  necessar- 
ily for  a  return  of  the  capital,  directed  that  an 
accounting  should  be  had. 

[No.  166.] 

Argued  Aprils,  1892.    Decided  May  16,  1892, 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Louisiana,  in  an  action  to  dissolve  a 
partnership  and  for  an  accounting,  etc,  that 
the  complainant  Ylncenzo  Scalzo  for  himself 


and  as  subrop^  of  the  oilier  complainants 
cover  from  defendant,  Joseph  Oteri,  a  certaio 
sum  put  in  the  partnership  by  oomplainanta 
less  a  cerlaio  amount  expended  for  the  pan* 
nership,  eta    Betersid. 


VOTm,'-A$  to  when  a  community  of  profits  creates 
a  partnership:  exceptions^  see  note  to  Ward  v. 
Thompson,  16: 249L 

As  to  evidence,  declarations,  and  admissions  to 
prove  pairtnersMp;  general  reputation:  common 
rumor,  see  note  to  Teller  v.  Patten,  15:  831. 

As  to  HdblUty  of  partners  on  bUls  andiuftes;  potosr 
of  partner,  as  a^ferU,  to  hind  the  firm  as  party  to  ne- 
QotiaiAe  instruments,  and  otherwise,  see  note  to  Le- 
Roy  V.  Johnson,  7: 80L 

As  to  partnership  reaity;  conveyance  of:  rights  of 
partners  to  convey,  see  note  to  Gibson  v.  Warden. 
3U:  7«7. 


Statement  by  Mr.  Chirf  JueUee 
Ylncenzo  Scalzo  and  the  firm  of  Raodazzo 
and  Di  Christina,  composed  of  Yincenzo  Kan-  [590^ 
dazzo  and  Antonio  Di  Christina,  aliens,  tikd 
their  bill  of  complaint  against  Joseph  Oteri.  a 
citizen  of  the  State  of  Louisiana,  In  the  United 
States  Circuit  Court  for  the  Eastern  District  of 
Louisiana,  June  11, 1885,  alleging  that  on  June 
24,  1884,  complainants  entered  into  a  oontract 
of  copartnership  with  defendant  to  carry  on  » 

general  commission  businen  and  import  fruiu 
om  Europe,  as  set  forth,  under  the  firm  name 
of  Joseph  Oteri  &  Co.:  that  Scalzo.  Di  Chris- 
tina and  Oteri  went  to  Europe  thereafter  in  the 
summer  of  1884  to  make  arrangements  for  soch 
copartnership,  and  after  various  contracts  bad 
been  made  in  the  firm  name,  Scalzo  was  au- 
thorized by  his  copartners  to  remain  a  longer 
time  to  make  additional  contracts,  which  he 
did;  and  that  thereafter  consisuments  under 
said  contracts  coming  to  Joseph  Oteri  &  Co. 
were  declined  by  Oteri  against  the  protert  of 
complaioants,  who  were  obliged  to  care  for 
and  protect  the  same.  It  was  further  averred 
that  on  October  7, 1884,  defendant  in  violatioo 
of  the  contract  of  copartnership,  "(and  with 
malice,  without  cause,  probable  or  otherwise, 
and  in  bad  faith,  for  which  orators  reserve 
their  action  for  damages.)"  nfter  saici  :x>ntracts 
had  been  made  in  good  faith  for  the  firm  and 
before  any  partnership  assets  or  capital  bad 
been  used,  wrote  to  various  parties  in  Italy  that 
all  contracts  made  for  the  firm  should  enure  to 
his  private  benefit,  and  he  would  not  recognise 
his  firm  therein:  that  Oteri  had  refused  to  make 
or  cause  to  be  nutde,  as  the  general  manager  of 
the  affairs  of  the  firm,  monthly  trial  balances 
as  agreed  upon,  notwithstanding  complainants' 
demand;  that  defendant  had  vilified  and  tra- 
duced their  character  and  injured  their  credit 
and  business  reputation,  and  refused  to  carrr 
out  contracts  for  the  firm,  made  with  his  knowl- 
edge and  consent;  that  he  held  in  bis  hands 
complaioants'  money  amounting  to  $10,000. 
and  refused  to  return  the  same,  dithoiigh  duly 
demanded;  and  that  '*they  are  entitled  to  m 
refunded  their  said  capital  with  l^gal  intereal 
from  the  24th  day  of  June,  1884." 

The  bill  further  alleged  that,  apart  from  tba 
acts  of  the  defendant  in  refusing  various  000- 
signmcnts  made  to  the  firm  under  their  con- 
tracts in  Europe,  they  were  not  aware  until  a 
short  time  since  of  his  fraudulent  act  In  dedin*      [S81 


As  tohowfar  partners  are  lUMs  for 
acts,  see  note  to  Nelson  v.  HilU  IS:  8L 

As  to  application  of  partnership  assets  Co  debts: 
rigihts  of  individual  and  partnenhip  creditors  tXsr^ 
(n,  see  note  to  United  States  r.  Hack,  8:  ML 

As  to  when  partner  liable  on  contracts  in  jlras 
name  after  diseotution:  what  notice  of  dissotmhon  •« 
necessary  to  ctvnid  liaidlity,  see  note  to  Loreioy  v. 
Spafford.  28:  SSL 

As  to  effect  of  admissions  of  partner,  after  dtmi^u- 
turn,  on  his  copartners^  see  note  to  Tbon patio  r. 
Bowman.  18:  738. 

A»  to  rights  and  powers  of  flwrririfitf  partners,  see 
note  to  Moore  v.  Huntington,  21:  SH 
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ag  aid  refusing  to  carry  od  the  contract  of  co- 
tfMiersbip.  Complainants  furiber  set  up 
li^ndact  as  to  a  cargo,  in  respect  of  which 
efendant  declined  to  attend  to  the  interests  of 
befinn«  and  involved  complainants  in  loss  and 
iamage  to  ibe  consignors  in  a  large  sum,  as 
bey  were  obliged  to  protect  the  consignment 
Dd  save  themselves  from  further  loss,  thepro- 
teds  beiug  paid  over  to  Oteri  for  the  benentof 
be  coDsi^or.  Complainants  charged  that 
hey  were  i^orant  as  to  the  partnership  affairs; 
hat  defendant  declined  to  give  any  knowledge 
»f  or  ooDcerning  the  same;  that  defendant  had 
inverted  the  funds  of  complainants  to  his  own 
ise,  and  bad  not  held  the  same  to  the  credit  of 
be  partnership;  and  that  the  capital  should  be 
ieemed  to  be  taken  as  a  part  of  the  assets  of 
be  partnership  liable  to  the  claims  of  the  cred- 
itors thereof,  if  any  existed,  or  be  refunded  to 
»)mplainants  with  interest,  if  there  were  no 
creditors.  Complainants  then  prayed  as  fol- 
lows: •*  1.  That  a  receiver  may  be  appointed 
to  take  charge  of  all  partnership  books  and  pa- 
pers and  accounts,  goods  and  effects,  and  to 
collect  the  debts  due  thereto,  and  to  preserve 
and  dispose  of  the  same  under  the  direction  of 
the  court.  2.  That  said  Joseph  Oteri  moy 
be  required  to  bring  into  this  court,  to  be  de- 
posited to  the  credit  of  this  cause,  the  aforesaid 
sum  of  fifteen  thousand  dollars  and  such  other 
turn  as  may  be  in  his  hands  arising  from  profits 
thereof  or  thereon,  either  in  the  business  of  said 
copartnership  (if  any)  or  from  the  use  thereof 
by  said  Joseph  Oten.  8.  That  the  said  Joseph 
Oteri  may  by  inju'jction  be  restrained  from 
u^ing  the  name  of  said  copartnership,  negoti- 
sting  any  bill  or  note  in  said  copartnership 
osme,  or  contracting  any  debt  whatsoever  on 
account  thereof,  or  in  any  manner  intermcd- 
dhng  therewith.  4.  That  said  partnership 
(nay  be  decreed  to  be  dissolved  as  if  the  same 
bad  never  been  made,  by  reason  of  the  acts  of 
«<iid  defendant;  that  an  account  of  its  business 
mav  be  taken  under  the  direction  of  this  court, 
sod  that  its  legal  liabilities  may  be  paid  and 
cbarged  against  the  said  Joseph  Oteri,  and  that 
the  capital  of  your  orators,  with  interest,  re- 
stored to  them  in  the  premises  or  otherwise  at 
tbe  discretion  of  the  court;"  and  for  general 
relief. 

Defendant  filed  a  general  demurrer,  which 
was  overruled  by  the  court,  and  thereupon  filed 
his  answer,  to  which  was  attached  a  certified 
ropy  of  the  partnership  act.  Defendant  ad- 
nihtcd  that  Scalzo,  Di  Christina  and  himself 
^^cni  to  Europe  in  furtherance  of  the  partner- 
sliip  business,  but  denied  that  Scalzo  was  au- 
tlioriztd  to  make  contracts,  and  averred  that  if 
be  made  any  they  were  unauthorized  by  the 
firm,  and  not  binding  upon  it  or  the  defendant 
lie  denied  refusing  to  accept  consic^nmcntB 
comini^  to  the  firm,  except  that  he  refused  to 
it'coenize  or  to  be  bound  by  a  contract  made 
by  Scalzo  with  his  brother  in  Sicily  to  ship 
fruit  to  the  firm,  which  contract  Scalzo  had  no 
nght  or  authority  to  make;  and  denied  that  he 
^rote  to  Italy  as  alleged,  or  that  monthly  bal- 
ADces  had  not  been  furnished,  or  that  he  had 
^lified  and  traduced  complainants,  or  con- 
^rted  their  money,  or  involved  them  in  loss 
Slid  damage  in  respect  of  the  sale  of  a  particu- 
lar cargo.  Dcffendant  also  denied  that  com- 
plaiaants  were  not  aware  of  h^w  the  partner- 
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ship  funds  were  Invested,  and  alleged  that 
books  of  accounts  were  kept  which  were  always 
open  to  the  examination  of  complainants,  and 
he  annexed  the  last  trial  balance  from  the 
books;  a  statement  of  the  assets  and  liabilities 
of  the  firm;  a  statement  of  the  profit  and  loss 
account;  and  a  statement  of  what  was  due  to 
each  partner,  all  as  of  the  first  day  of  June, 
1885.  Defendant  averred  that  since  June  1, 
1885,  and  for  a  long  time  prior  thereto,  he  had 
transacted  no  business  for  the  firm  on  account 
of  complainants  having  sued  for  a  dissolution 
February  4, 1885;  and  he  alleged  that  the  state- 
ments annexed  correctly  exhibited  the  state  of 
the  affairs  of  the  firm  at  their  date. 

Tlie^e  statements  showed  cash  on  hand  fS,- 
517.26,  after  deducting  an  outstanding  liability 
of  $140.  and  uncollected  assets  to  the  amount 
of  $5,029.39,  including  the  note  of  one  Zuccas 
for  $2,820.75;  expenses,  $3,542.98.  and  other 
items  of  profit  and  loss,  resulting  in  a  loss  of 
$2,658.74.  Oteri  was  credited  with  $5,000 
and  a  rash  item  of  $74  61,  and  debited  with 
cash  drawn,  $1,465.07;  one  third  of  loss,  $886.- 
24;  one  third  of  assets  uncollected,  $1,676.46; 
and  a  balance  of  cash  due  him  of  $1,046.84. 

Scalzo  was  credited  with  $5,000,  and  cash, 
$1,026.93;  and  charged  with  cash  drawn,  $2,- 
1»7.33;  one  third  loss,  $886.24;  one  third  un-     [683] 
collected  a<^ets,  $1,676.47;  and  a  balance  of 
cash  due  him  of  $1,206.88. 

Randazzo  anJ  Di  Christina  were  credited 
with  $5,000  and  a  cash  item  of  $15;  and 
charged  with  cash  drawn,  $1,248.75;  one  third 
loss  $886.25;  one  third  assets  uncollected,  $1,« 
676.46;  and  a  balance  of  cash  due  him  of  $1,- 
203.54. 

The  act  of  copartnership  was  annexed, 
signed  by  the  parties  and  stating  that  they  ap- 
peared before  a  notary  public,  and  "declared 
that  they  hereby  agree  to  enter  into  a  copart- 
nership for  the  purpose  of  carrying  on  a  a  gen- 
eral commission  business  and  the  importation 
of  fruit  from  Europe  and  for  all  matters  and 
things  thereto  appertaining  under  the  follow- 
ing stipulations  and  conditions,  to  wit: 

"First.  The  partnership  is  to  be  carried  on 
under  the  firm  name  of  Joseph  Oteri  &  Co.,  is 
to  be  domiciled  in  the  city  of  New  Orleans, 
aud  is  to  exist  and  continue  for  the  space  of 
two  years,  to  be  computed  as  commencing  on 
and  from  the  first  day  of  July,  eighteen  hun- 
dred and  eighty-four,  unless  sooner  dissolved 
by  mutual  consent. 

"Second.  The  capital-  invested  in  this  co- 
partnership consists  of  a  sum  of  fifteen  thous- 
and dollars  ($15,000)  in  United  States  cur- 
rency and  has  been  contributed  by  the  parties 
hereto  in  the  manner  following,  to  wit: 

*'Five  thousand  dollars  eacn  of  said  Oteri 
and  Scalzo,  aud  the  remaining  five  thousand 
dollars  Dy  said  firm  of  Randazzo  and  Di 
Christina. 

'It  is  hereby  agreed  that  in  the  event  more 
capital  should  be  needed  at  any  time  during 
the  existence  of  the  contract  to  carry  on  said 
business  the  said  Joseph  Oteri  shall,  if  he  deems 
proper  and  not  otherwise,  furnish  same  surplus  ' 
capital  thus  needed,  and  shall  be  entitled  to  and 
charge  interest  thereon  at  the  rate  of  eight  per 
cent  per  annum. 

"Third.  It  is  hereby  furthermore  agreed 
that  said  Oteri  shall  be  the  manager  of  said 

S:S5 


578-698 


SUFBSICB  COUBT  OV  THB  UhITBD  8tATBL 


Oct.  Tboi, 


[584] 


i 


[685] 


firm  and  as  such  have  the  exdnslYe  control  and 
direction  of  its  affairs,  as  also  of  signing  all 
documents  of  whatsoever  nature  or  kind,  with- 
out way  exception  or  reservation  whatsoever, 
pertainine  to  tbe  business  of  the  said  firm  and 
he,  as  he  Is,  alone  entitled  to  sign  the  name  of 
said  firm  on  all  checks,  bills  of  exchange,  ac- 
ceptances, bills  of  lading,  promissory  notes  or 
other  obligations  of  said  firm;  and  that  iu  the 
event  of  any  other  partner  or  partners  infring- 
ing or  violating  this  agreement  by  sending  any 
orders  to  Europe  or  elsewhere  or  by  signing 
any  other  documents  whatsoever,  then,  and  in 
such  an  event,  tbe  interest  of  the  defaulting 
partner  or  partners  sbaU  at  once  cease  and  de- 
termine. 

"Fourth.  That  said  Oteri  shall,  or  he  is 
hereby  empowered  to,  delegate  all  or  part  of 
his  powers  herein  by  power  of  attorney  to  one 
or  more  persons  wherever  in  his  Judgment  he 
shall  deem  the  same  expedient. 

'*Fifth.  Books  of  accounts  shall  be  kept  in 
which  aU  the  dealings  and  transactions  of  said 
firm  shall  be  entered  from  dav  to  day  and 
fairly  written,  from  which  trial  balances  shall 
be  mken  monthly  and  a  final  balance  at  the 
end  of  each  year,  which  books  shall  be  kept  at 
all  times  open  to  the  inspection  of  all  parties 
in  interest 

''Sixth.  All  profits,  gains,  and  increases 
arising  or  accrumg  from  said  business  and  all 
losses,  charges,  and  expenses  whatsoever  inci- 
dental thereto  shall  be  shared  and  divided  and 
borne  out  and  paid  t>y  the  parties  hereto  in  the 
proportions  of  one  third  to  each  of  said  Otero 
and  Scalzoand  the  remaining  one  third  to  said 
firm  of  Randazzo  and  Di  Christina. 

"It  is  furthermore  herebv  agreed  that  neither 
the  capital  invested  in  said  partnership  nor  the 

grofits  arising  therefrom  shall  be  withdrawn 
y  said  copartners  during  the  continuance  of 
this  contract,  save  and  except  that  each  of  said 
partners  shall  have  tbe  right  of  withdrawing  at 
the  end  of  each  business  year  one  half  of  his 
share  in  the  profits  of  the  concern. 

"It  is  furthermore  agreed  that  in  addition  to 
the  interest  of  said  Antonio  Di  Christina  as  a 
member  of  said  firm  of  Randazzo  and  Di 
Christina  herein  he  shall  be  entitled  to  and  re- 
ceive out  of  the  net  orofits  of  the  business  of 
said  firm  of  Joseph  Oteri  &  Co.,  at  the  end  of 
each  of  its  business  vears  two  per  cent  as  an 
extra  compensation  for  services  to  be  rendered 
by  him  to  the  business  of  said  firm. 

"Seventh.  In  the  event  of  the  death  of 
either  of  said  Oteri  and  Scaizo  or  both  said 
Randazzo  and  Di  Christina  the  partnership 
shall  b^  the  fact  at  orce  be  dissolved,  and  tbe 
remaining  partner  or  partners  allowed  four 
months  from  the  time  of  such  dissolution  to 
liquidate  the  affairs  of  the  concern." 

Tbe  cause  being  at  issue,  an  examiner  was 
appointed  to  take  testimony,  and  report  the 
same  to  the  court,  and  tbe  cause  thereafter- 
wards  came  on  to  be  hoard  on  tbe  pleadings 
and  proofs,  and  "was  thereupon  argued  by 
counsel  for  the  r^pective  parties  and  referred 
by  consent  to  J.  W.  Gurley,  Esq.,  as  master  to 
pass  upon  the  accounts  herein  and  to  report 
thereon  at  as  early  a  day  as  possible."  This 
was  on  March  4,  lo87,  and  on  tbe  18tb  of  the 
following  May  tbe  master  filed  bis  report. 
This  report  dealt  only  with  the  questions  re- 
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lating  to  the  partnership,  thoae  aridac  ii  ni 
erenoe  to  damages  for  defamaiion  of  chanrrr 
having  been  reserved.    He  found  that  tnor 
time  after  the  formation  of  the  pannena^, 
Oteri,  Scaizo.  Di  Christina,  and  their  book 
keeper,  Temi,  went  to  Europe  in  tbe  banr<4 
interests  of  the  firm;  and  that  tbe  chaixem*> 
in  the  cash  book  of  the  firm  of  $8.5S1S3  f  r 
tbe  expenses  of  the  trip,  which  oooiplaiaasu 
contended  was  an  overcharge,  was  comet  aaj 
should  be  allowed;  that  st  tbe  tiokeof  the  de- 
parture for  Europe,  Scaizo  bad  psid  into  *tt 
capital  $2,000,  and  Kandnzzo  and  Di  Cliri»tia* 
$2,500:  "8.  That  Oteri  while  in  Europe  maot 
business  arrangements  in  tte  interest  (<f  Ui« 
firuL    4.  That  Yinceozo  Scaizo  remaioed  = 
Europe  for  some  time  after  tbe  departon  f 
Oteri  for  home,"  but  "had  do  right  to  mik* 
contracts  for  the  firm."    "5.  That  some  uae 
after  Scalzo's   return  from   Europe  oetr  Ui« 
middle  of  September,  as  near  as  the  mmht  rd 
determine,  Scaizo  and  Randazzo  A  Di  ClTi< 
ina  paid  the  balance  due  by  them  on  the  ap^ 
ital  of  the  firm,  viz,  Scaizo  $3,000  and  IL= 
dazzo  &  Di  Christina  $2,500.    «L   Tbn  ii» 
books  of  tbe  firm  were  not  kept  in  takny 
mercantile  manner.    7.  That  Oteri  did  for  i 
time  after  the  formation  of  the  partnenfaiDui 
before  tbe  14th  November,  1884,  drop  the  duh 
of  the  firm  and  carry  on  the  boaioess  li  fc» 
own  name.    8.  That  Oteri  did  not  foraiik  km 
copartners  monthlv  trial  balances.    9.  Ttoi 
tbe    14th    NovemW,   1864,  both   Teni.Ui* 
bookkeeper,  and  A.  Di  Christina,  tbepaitserof 
Randazzo,  wrote,  with  the  approfal  of  Oten, 
to  their  correspondents  in  Etvope  that  all  tW 
troubles  between  the  membra  of  the  firs  d 
Joseph  Oteri  A  Co.,  had  been  ad  Jotted:  tktf 
Yinceozo  Scaizo  and  Randazzo  aod  Di  Chm 
tina  bad  paid  in  their  share  of  tbe  oapini,  »d 
that  tbe  business  would  thereafter  be  cot- 
ducted  in  the  firm's  name.''    He  beU  tki 
Oteri  bad  violated  the  act  of  partnership  b  ik 
particulars  named,  and  also  that  there  wn  % 
violation  on  the  part  of  tbe  other  psraen  is 
not  completing,  until  November,  the  panscii 
of  their  share  of  the  capital,  whi^  wst  doe  a 
July,  but  that  on  November  14. 18Si  **slliht 
acta  theretofore  committed,  or  omittalbjtft 
of  the  partners  in  violation  of  the  psrtaw? 
agreement  were  mutually  coodoocd.  aad  thti 
harmony  was  restored  between  tbenMOibcnof 
the  firm,  A.  Di  Christina  himsdf  wctir^  vA 
ing  in  making  the  announcemeot*   The  ir 
port  disoissed  the  evidence  bearinf  apos  tW 
contention  of  complainants  In  avoidaaoeof  tat 
adjustment,  but  concluded  that  aU  ntsnen  > 
controversy  prior  to  November  14, 18&i  "«»« 
amicably  adjusted  oo  that  day  and  riwaU  ke 
considered  settled."  $ 

Tbe  master  further  found  that  the  erUct^ 
did  not  show  **Uiat  Oteri  ever  profited  io  ^ 
exclusion  of  his  partnera,  nor  as  i******/? 
which  a  loss  of  money  to  the  fim  tcmM 
from  an  unauthorized  act  of  any  of  tbe  ^•' 
ners,"and  was  of  opinion  that  all  Hit  ^*^ 
were  attribuUble  "to  tbe  depreoaed  coediiio* 
of  the  fruit  market  at  the  time  of  the  ininicf 
the  consignments  and  iK>t  to  tbe  acttof  tff^ 
the  partners."  He  recommeoded  tbiS  *^  *^ 
suits  from  the  books,  u  stated  by  vltw**'^ 
should  be  accepted  as  correct,  had  bcW  <»< 
"the  Dartnership  ihould  be  oonsfaknd  »  o** 
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inin^  mintemipted  from  Ist  Jnlj,  1884,  to 
le  2a  Feb'y.  1885,  at  which  date  Oteri  was 
Ued  to  sDswer  in  the  state  court  the  suit  of 
is  copcLrtoers  for  its  dissolution;  that  from 
le  2d  JPeb'y,  1885,  Oteri  had  no  authority  to 
Iter  into  any  new  engagements  for,  or  on  be- 
B.lt  of  bis  copartners,  but  it  remained  his  duty 
>  conduct  to  conclusion  all  obligations  and 
OD  tracts  made  or  commenced  before  that  date. " 
The  master  was  satisfied  from  the  evidence 
bat  no  amicable  adjustment  of  the  partnership 
ould  or  would  have  been  made  by  the  part- 
ters^  but  that  a  suit  was  necessary  to  settle  their 
fTairs,  and  recommended  that  the  costs  be 
qually  divided  between  the  three. 

To  til  is  report  elaborate  exceptions  were  filed, 
irhicb  'were  considered  by  the  master  and  over- 
"uled.     Bandazzo  and  Di  Christina  subsequent- 
y  assigned  to  Scalzo  all  their  right  and  interest 
in  the  suit.    The  case  having  b^n  heard  on  the 
exceptions  to  the  master's  report,  it  was  decreed 
"that   the  complainant  Yincenzo  Scalzo,  for 
himself  and  as  subrogee  of  the  other  complain- 
ants, the  firm  of  Randazzo  &  Di  Christina,  do 
have  and  recover  of  and  from  the  defendant, 
Joseph  Oteri,  the  sum  of  ten  thousand  dollars 
($10,000),  the  amount  put  in  the  partnership 
by  said  complainants,  less  f  of  $2,588.32,  ex- 
pendec}  in  the  interest  of  the  partnership,  with 
legal  interest,  to  wit,  5  %  per  annum,  thereon 
liom   the  date  of  Judicial  demand,  June  11, 
1885,  until  paid;  that  the  other  exceptions  be 
OTemiled,  and  in  other  respects  that  the  mas- 
xer^a  report  be  approved  and  confirmed.    It  is 
furUier  ordered,  adjudged,  and  decreed  that 
the  complainants'  bill  of  complaint  be  dismissed 
without  prejudice  to  their  right  in  some  other 
form  of  action,  as  they  may  be  advised,   to 
prosecute  the  matter  of  defamation  of  charac- 
ter set  forth  in  the  bill  of  complaint.    It  is 
further  ordered,  adjudged,  and  decreed  that 
the  costs  be  paid  by  the  defendant" 

A  motion  for  rehearing  was  made  and  argued 
and  a  rehearing  refused,  and  the  case  brought 
up  on  appeal. 

Muar».  Joseph  P.  Homor  and  Quy  M, 
Eonufr,  for  appellant: 

Plaintiffs  have  their  action  at  law,  "for 
money  had  and  received,"  or  damages  for  the 
non  fulfillment  of  the  contract  of  partnership 
by  the  defendant 

ScoU  V.  Rayment^  L.  R.7  Eq.  114;  Herqf  v. 
rdreh,  9  Yes.  Jr.  857,  Sumn.  ed.  note  p.  860; 
Downs  ▼.  CoUins,  6  Hare,  418;  Gale  v.  Leckie, 
2  Stark.  107;  Morrow  v.  Saunders,  1  Brod.  & 
B  818;  Vitere  v.  Tuck,  1  Moore  P.  C.  N.  S. 
525. 

A  reference  by  consent  of  parties,  of  an  en- 
tire case  for  the  determination  of  all  its  issues, 
Ib  to  be  governed  by  the  ordinary  rules  applica- 
ble to  the  administration  of  justice.  Tne  find- 
ings, are  to  be  talcen  as  presumptively  correct, 
subject,  to  be  reviewed  when  there  has  been 
manifest  error  in  the  consideration  given  to  the 
evidence,  or  in  the  application  of  the  law,  but 
not  otherwise. 

Kimberly  ▼.  Arme,  129  U.  8.  524  (82:  7(59); 
Keep  V.  FuUer,  42  Fed.  Rep.  897. 

The  conclusions  of  the  master,  depending 
upon  the  weighing  of  conflicting  testimony, 
have  every  reasonable  presumption  in  their 
favor,  and  are  not  to  be  set  aside  or  modified 
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unless  there  clearly  appears  to  bare  been  error 
or  mistake  on  his  part. 

CaUaghan  v.  Myere,  128  U.  8.  617  (82:  647). 

The  decree  is  erroneous,  in  that  the  court  ha* 
failed  to  give  any  reasons  for  setting  aside  the 
master's  report,  and  finding  defendant  liable  in 
so  large  a  sum  of  money  without  referring  to 
any  mistake  or  error  committed  by  the  master. 

Harding  v.  Handy,  24  U.  8.  11  Wheat  126 
(6:  486);  Stanton  v.  AMama  db  0,  B.  Co,  2 
Woods,  507.  M 

Following  the  order  oi  this  court  in  the  case 
of  Kimberly  v.  Arns,  129  U.  8.  530  (32:  770); 
the  decree  in  this  f  juse  should  be  reversed,  and 
the  cause  remanded,  with  directions  to  confirm 
the  report  of  the  special  master. 

Messrs,  Charles  W,  Homor  and  Georg^e  A» 
Kinfl^f  for  appellee: 

This  series  of  frauds  by  Oteri  on  his  part- 
ners gave  rise  to  this  suit  for  a  rescission  of  the 
contract  of  partnership.  Complainants  have  a 
right  to  a  rescission. 

Myeock  v.Beatson,  L.  R  18  Ch.  Div.  884; 
Stoughton  v.  Lynch,  1  Johns.  Ch.  467.  1  L.  ed. 
211;  Gridley  v.  Conner,  2  La.  Ann.  87;  8Kent^ 
Com.  41-44;  8tory,  Parfn.  (7th ed.)  §§  178,  233; 
Collyer,  Partn.  g  240,  and  cases  cited  and  com- 
mented ;  PiUans  v.  Harkness,  Ck>lles,  Pari.  Cases, 
442. 

If  one  partner  withdraws  or  uses  the  part- 
nership funds  in  his  own  private  trade  or 
speculations,  he  must  account  not  only  for  the 
interests  on  the  monevs  so  withdrawn,  but  for 
the  profits  of  that  trade. 

Stoughton  ▼.  Lynch,  1  Johns.  Ch.  467,  1  L, 
ed.  211. 

The  liability  in  such  a  case  is  as  for  money 
converted  to  his  own  use. 

Beis  V.  HeUman,  25  Ohio  8t  180. 

When  a  partner  takes  possession  of  all  the 
stock,  books,  etc.,  and  m  a  settlement  fur- 
nishes no  evidence  of  the  insolvency  of  the 
debtors  or  unsuccessful  diligence  in  collecting 
the  claims,  they  will  be  regarded  as  cash  in  his 
hands. 

Bush  V.  Guion,  6  La.  Ann.  798;  2  Lindley. 
Partn.  482. 

Mr.  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

Undoubtedly  equity  has  jtirisdiction,  where 
a  person  has  been  induced,  hj  fraudulent  rep- 
resentations, to  enter  into  a  partnership,  to  re- 
scind the  contract  at  his  instance,  and  put  an 
end  to  it  ad  initio:  Newhigging  v.  Adam^  L.  R. 
34  Ch.  Div.  582:  SmiiJt  v.  £k)ereU,  126  Mass. 
804:  Fogg  v.  Johnston,  27  Ala.  432;  8tory, 
Partn.  §§  232,  285;  2  Lindley,  Partn.  (Went- 
worth's  ed.)  554. 

And  it  is  contended  that  even  though  the  for* 
mation  of  the  partnership  may  have  been  free 
from  that  taint,  there  may  be  such  fraud,  mis- 
conduct, and  breach  of  duty  in  the  conduct  of 
its  affairs  from  the  inception,  as  to  justify,  upon 
dissolution,  as  between  the  parties,  the  restora- 
tion of  his  capital  to  the  injured  partner. 

This  bill  alleged  that  complainants  *'are  en- 
titled to  be  refunded  their  said  capital,  with 
legal  interest  from  24th  dav  of  June,  1884,  and 
they  now  make  demand  therefore;"  and  it 
prayed,  among  other  things,  that  the  partner- 
ship might  **i£b  decreed  to  be  dissolved  as  if  the 
same  had  never  been  made,  by  reason  of  the 
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acts  of  said  defendant;  that  an  account  of  its 
business  may  be  taken  under  tbe  direction  of 
this  court,  and  that  its  lesal  liabilities  may  be 
paid  and  cbarged  asainst  the  said  Joseph  Oteri, 
and  that  the  capital  of  your  orators,  with  in- 
terest, [may  be]  restored  to  them  in  the  prem- 
.        ises,  or  otherwise,  at  the  discretion  of  the 

lo8»j  court."  If  the  case,  upon  the  evidence,  did 
not  entitle  complainants  to  a  return  ot  their 
capital,  and  to  be  placed  in  the  same  situation, 
as  far  as  practicable,  as  if  they  had  never  en- 
tered into  the  partnership  but  did  authorize 
the  ordinary  decree  for  a  dissolution  and  ac- 
counting, we  are  of  opinion  that  relief  could 
be  awarded  in  the  latter  aspect,  even  though 
the  bill  were  not  framed  with  precision,  in 
the  alternative,  for  a  cancellation  or  for  a  dis- 
aolution  and  accounting.  If  the  specific  prayer 
were  insufficient,  such  a  decree  could  be  main- 
tained under  the  prayer  for  general  relief,  since 
it  would  be  conformable  to  the  case  made  by 
the  bill. 

It  is  arffued  that  the  Circuit  Court  erred  in 
the  rendition  of  a  decree  at  variance  witb  the 
conclusions  of  the  master,  because  the  refer- 
ence was  by  consent,  and  tbe  report  amounted 
to  a  determination  by  the  parties' own  tribunal, 
which  could  not  be  disregarded  at  the  mere 
discretion  of  the  court 

In  Eimberly  v.  Afms,  129  U.  8.  512. 524  [82: 
764,  768].  it  was  said  by  Mr.  Justice  Field,  de- 
livering tne  opinion  of  the  court :  '  *  A  reference 
by  consent  of  parties,  of  an  entire  case  for  the 
<ieterminatioQ^of  all  its  issues,  though  not 
•trictly  a  submission  of  the  controversy  to  arbi- 
tration— a  proceeding  which  is  governed  by 
apecial  rules— is  a  submission  of  the  contro- 
versy to  a  tribunal  of  the  parties'  own  selection, 
to  be  governed  in  its  conduct  by  the  ordinary 
rules  applicable  to  the  administration  of  jus- 
lice  in  tribunals  established  by  law.  Its  find- 
ings, like  those  of  an  independent  tribunal,  are 
to  be  taken  as  presumptively  correct,  subject 
indeed,  to  be  reviewed  under  the  reservation 
contained  in  the  consent  and  order  of  the  court, 
when  there  has  been  manifest  error  in  tbe  con- 
sideration given  to  tbe  evidence,  or  in  the 
application  of  the  law,  but  not  otherwise." 
But  here  the  case  was  referred  to  the  master 
'Uo  pass  upon  the  accounts  herein  and  to  report 
thereon,"and  while  the  master  considered  the 
whole  case,  apparently  without  objection,  we 
do  not  regard  the  rule  laid  down  in  Kimberiy 
V.  Arms,  as  applicable.  The  question  whether 
the  partnership  should  be  held  void  from  its 

[590]  inception  was  not  submitted,  Richards  v.  Todd, 
127  Mass.  167,  nor  whether  on  other  grounds 
the  whole  capital  should  be  returned.  If  the 
decree  bad  been  in  accordance  with  the  con- 
clusions of  the  master,  such  concurrent  action 
would  indeed  have  been  of  well-nigh  control- 
ling  effect.  Crawford  v.  lieal,  144  U.  8.  585 
[36 :  552]  But  there  was  no  such  concurrence. 
The  Circuit  Court  decreed  the  return  of  com- 
plainants* capital  less  two  thirds  of  the  amount 
expended  on  the  European  trip  in  the  interest 
of  the  partnership,  and  the  decree  was  evi- 
dently based  upon  the  view  that  defendant  had 
been  guilty  of  such  fraud  or  misconduct  or 
violation  of  partnership  obligations  as  justify 
the  relief  accorded. 

The  evidence  tended  to  show  that  proper 
books  of  account  were  not  kept,  ana  that 
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monthly  trial  balances  were  not  fomiAel  tnd 
there  is  some  evidence  that  towards  tbe  1m 
defendant  refused  oomplminanta  access  to;:' 
books  and  papers  of  the  firm,  but  thb  n  Oi 
nied,  and  the  controversy  seems  to  rekie  to  t 
letter-book.    By  the  partnership  artidn.  <  htn 
was  to  have  exclusive  coutrol  and  directioQ  of 
the  company's  affairs.     He  was  not  kiiwrlf 
conversant  with  the  keeping  of  books,  aad 
Temi,  who  bad  the  confidence  of  all  ptitie*. 
was  entnisted  with  the  duty  of  doing  «>,  »j 
it  is  a  fair  inference  thai  Oteri  did  not  qaest^oo 
the  right  of  his  partners  to  examine  the  book* 
and  papers,  but  only  demanded  a  receipt  fros 
them  for  whatever  book  or  paper  they  wisbp-^ 
to  take  awav  for  examination.    It  is  sko  ob- 
jected  that  Oteri  did  not  fumMh  ha  qoou  \o 
the  capital.     He  was,  however,  confessrJiT 
responsible,  and  as  the  manafper  aD  the  ftra'i 
money  belonged  in  his  possession,  and  tbttvc" 
ord  indicates  that  he  raised  large  aaooin 
upon  bis  own  collaterals  for  the  benefit  of  tk 
business.    His  accounts  cover  tbe  entire  caji 
tal.  the  proper  proportion  being  credited  t» 
each    partner.     Whether  he    technkaJly  de 
posited  with  himself  $5,000  fo  not  espensJlr 
material.    At  all  events,  we  find  no  adeqot:c 
support  to  the  conclusion  that  the  compUia 
ants  suffered  any  loss  by  reason  of  the  allescd 
dereliction  of  duty  in  these  regarda,aod  vtdo 
not  think  that  of  themselves  tl^y  furoiik  asS 
eieat  ground  for  decreeing  that  corapbttaa 
are  entitled  to  the  return  of  their  capital,  vitte 
the  principle  of  the  rule  which  has  toiiMtiaa 
been  applied  in  such  cases.     The  real  got  of 
tbe  controversy.  In  this  view.  Ilea  ia  tke  oos- 
duct  of  Oteri  after  his  return  from  SkUf,  h 
appeared  that  early  in  October,  188i  be  wtm 
to  European  correspondents  tliat  tlie  beriooi 
would  be  continued  in  his  luuDe;  that  be  biti 
dissolved  tbe  partnership;  that  he  had  deodd 
to  withdraw;  that  he  was  awaiting  tbe  tctiii 
of  Scalzo  in  order  to  withdraw;  and  as  nam 
for   these   announcements    assigned  banic 
learned  that  one  of  his  partners  did  not  btit  • 
good  reputation,  and  that  tbe  capital  bad  »« 
been  paid  in  in  full,  as  was  indeed  the  fact   ^' 
it  also  appeared  that  the  firm  coottaiicd  lo  6* 
business,  and  that  on  the  14th  of  Norf«h9. 
1884,  letters  were  written  that  tbe  capital  l^ 
been  paid  in;  that  the  businew  wooU  id  oa  b» 
der  the  firm  name:  and  that  all  bad  bera  ar 
ranged,  etc    These  letters  were  writtei  kf 
Temi.  the  bookkeeper,  and  by  Di  Clritfin, 
one  of  the  partners,  and  perhaps  by  otber«.  (' 
Oteri.  who,  as  we  understand,  could  arr^ 
read  nor  write  Italian.     Exactly  wbea  tbe  U 
ance  of  capital  to  be  paid  by  Scalxa  and  Raa 
dazzo  and  Dl  Christina  was  made  ap  i«  » ( 
dear,  but  Randazzo  testifies  that  bepaid  ntv 
balance  of  his  share  in  November,  and  M» 
seems  to  have  done  so  at  about  ibat  tise 

Without  discussing  tbe  evkSence  ia  HrbT.  ^ 
think  the  master  was  correct  in  boUtac J^ 
the  preponderance  of  erideoce  was  to  tbe  n^ 
that  Oteri's  action  early  tn  October,  is  irtvd 
to  continuing  the  btuioess  in  bis  ova  ■■■*• 
was  condouM,  and  tbe  difilculties  bct«n«  m 
parties  adjusted  for  the  time  bdof .  Aid  vbr- 
ever  business  had  been  trai»actad  te  bit  is*- 
vidual  name  was  treated  as  If  tbcre  M^^ 
no  interruption.  It  may  be  that  comcfkm^ 
were  ignorant  of  Oteri's  action  fa  seadMf  IM 


im\. 


Tkzas  a  Pagifio  R.  Oo.  v.  Oox. 


iM-«OS 


October  letten,  tmt  ther  can  bardly  be  per* 
Qitted  to  «^  tbml  tbey  did  not  know  bow  tbe 
buslneM  was  beliig  conducted*  particularly  in 
▼lew  of  tbe  fact  tbat  Di  Obristina  was  em- 
ployed in  tbe  bndneia  and  allowed  by  tbe  con- 
tract two  per  cent  at  extract  compensation  for 
aerrioea.  Scalzo  redded  in  8t  Louis,  and 
Randano  was  unable  to  read  or  write;  but 
Derertbeleas,  tbrongh  tbeir  own  observations, 
and  certainly  throogb  Di  Christina,  tbey  ought 
to  bare  bad  Knowmge  of  what  was  goinc  on. 
It  is  aaid  tbat  Di  Christina  was  young  ana  not 
of  strong  mind  and  easily  influenced,  t)ut  there 
i»  no  issue  of  tbat  kind  made  in  tbe  pleadings, 
and  we  are  not  satisflod  with  tbat  excuse  for 
igDorance.  Upon  tbe  whole  record,  we  regard 
t  be  case  as  one  for  an  accounting  rather  than 
oeceasarily  for  a  t etum  of  capital.  No  fraud- 
ulent representations  as  inducements  to  the 
formation  of  the  partnership  are  alle^d  to 
have  been  made,  and  whatever  oblectionable 
f'^tures  may  have  characterized  Oteri's  con- 
duct  and  management,  a  scheme  to  defraud 
bis  copartners  is  not  shown  to  have  existed. 
In  the  absence  of  satisfactory  proof  that  losf^es 
were  occasioned  by  bis  misconduct  or  that  the 
want  of  success  which  attended  the  business 
is  traceable  to  tbat  cause,  complainsnts  should 
not  be  reinstated  at  his  expense  in  the  same 
position  as  il  ;bey  bad  not  entered  upon  an 
enterprise  which  tamed  out  to  be  unfortunate. 

We  oannot,  however,  accept  tbe  correctness 
of  tbe  exhibits  attached  to  the  answer  as  so  far 
made  out  as  to  justify  lu  in  ordering  a  decree 
to  be  entered  in  accordance  therewith.  The 
books  consisted  of  tbe  originals  and  a  new  set 
made  from  tbe  originals,  which  seemed  in 
tbemaelrea  to  be  practically  unintelli^ble.  and 
tbe  fesolts  set  foitb  in  tbeesbibiu  were  arrived 
at  t>y  a  friend  of  tbe  partners,  assisted  by  an 
accountant.  Bat  the  new  books  were  made 
np,  tbe  balancea  struck,  and  tbe  statements 
prepared  upon  tbe  basis  of  explanations  made 
oy  Oteri.  and  we  are  im willing  to  proceed  upon 
these  reaolta  tn  the  absenoe  of  a  specific  dis- 
p(«itloa  of  tbem  by  the  Circuit  Court. 
Amoanta  are  charged  against  8ca)xo,  and  Ran- 
dazxo  and  Di  Christina,  tbe  receipt  of  which 
tbey  deny,  and  which  appear  to  require  further 
investigation  as  to  their  sccuracy;  and  so  as  to 
tbe  ibdebtedoesa  of  one  Zuccas,  for  which,  it 
is  contended  on  one  side  and  denied  on  the 
other,  that  Oteri  ought  to  be  held  rfsponslble 
under  tbe  circumstances.  We  think  the  item 
of  92,588.88  was  properly  allowed,  and  tbat  it 
needs  no  further  consideration.  We  find  in 
the  record  that  a  motion  was  made  for  an  or- 
der on  Oteri  to  pay  tbe  cash  on  hand  into  court, 
Itut  we  are  not  informed  whether  such  an  or- 
der was  entered  and  complied  with.  No  rea- 
•ou  is  perceived  why  this  should  not  have  been 
done,  nor,  indeed,  why  Scalxo  and  Randazzo 
and  Di  Christina  shotild  not  have  received  the 
amounts  which  Oteri  conceded  belonged  to 
thrm.  In  a  fuither  accounting  the  question 
of  interest  on  this  money,  if  it  bss  remained  in 
Oteri's  bands,  will  present  itself  for  adjust- 
ment    Oridlqf  v.  Oonntr.  8  La.  Ann.  87. 

We  are  of  opinion  that  the  partnership  con- 
tinued until  Ftobraarr  8,  1880.  when,  it  is 
agreed,  complainanU  filed  a  bill  for  dimolutioo 
in  tbe  state  court  (which  we  assume  baa  been 
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disposed  of),  and  should  be  dlisol?ed  as  of  tbat 
date;  and  that  an  accounting  should  be  bad. 

TkedeereeU  fwened  with  eo§t$ and  (h€ eaum 
remanded  for  JSirtherproeeedinga  in  conJcrmit§ 
with  thii  opinion. 
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Action*  agairnt  reeeiter—juriBdietion  of  suit 
againit  receirer--plae$  of  wit,  when  right 
to  waited — amendment  elf  eomvlaint^-righi 
arising  in  one  State,  when  mayoeeftforeed  in 
another — action  for  eaueino  death^when  earn 
ihoutd  be  submitted  to  thsJurf^biU  efenep- 
tions — eerroT  of  taw, 

L  Actions  agaJost  the  receiver  are  In  law  aotlooa 
aicaiost  the  recetTerstilp,  or  the  funds  in  the  hands 
of  the  receiver,  and  bisoontraots,  mIsfeasaDoes, 
neffligenoes,  and  liablUtles  are  ollloiai  and  not 
personal,  and  Judirments  against  him  aa  receiver 
are  payable  only  from  tbe  funds  In  his  bands. 

S.  Tbe  Act  of  Marota  8,  1887,  aa  amended  In  IS88^ 
wblob  provides  that  a  reoel ver  may  be  sued  with- 
out tbe  previous  leave  of  theoourt  applies  to  a 
suit  wbiob  was  oommeooed  8eptemlMr  8, 1W7,  for 
an  injury  inflicted  January  6, 1807. 

8l  Tbe  proviso  in  Seotioa  0,  of  the  Act  of  January 
Ifi,  1887,  does  not  have  tbe  effect  to  require  pre- 
vious leave  of  the  court  to  sue  a  receiver  in  a  suit 
oommeooed  before  and  pcn«^  ^  at  the  time  of 
the  paieage  ot  the  Aot. 

i.  A  suit  against  a  receiver  of  a  railroad  company 
appointed  by  the  U.  8.  Cirouit  Oourt  to  recover 
damages  for  the  death  of  a  person  resulting  from 
bis  negltgcnee  while  oper^lng  such  nUlioad,  Is 
one  arisiog  under  the  Constitution  and  lawa  of 
the  United  SUtea,  wherejurlidlotioo  to  sue  with- 
out leave  of  tbe  oourt  Is  maintainable  through 
the  Aot  of  Oongrsss 

lb  The  right  of  a  receiver  to  be  sued  in  the  United 
8tate8  oourt  in  a  eertain  diitHct,  Is  a  petsooal 
privilege  which  may  be  waived  l>y  an  appearance 
and  answer. 

C  Tbe  statutory  limitation  of  one  year  fOr  tbe 
oommeooemeotof  an  action  for  daoaages  fCr  tbe 
death  of  a  person,  doea  not  prevent  the  petttkm 
or  complaint  from  being  amended  after  tbe  ex* 
piratloo  of  tbe  year  where  no  Independent  cause 
Of  aodoo  Is  introduced  l>y  the  amntdmeot. 

T.  A  right  arlsiog  under  or  a  Uabtlity  Imposed  t>y 
eltber  the  oommon  law  ur  the  statute  of  a  State 
may.  where  tlie  action  Is  transitory,  be  aswrfeil 
andeoforoedtn  any  oourt  having  JorisdIockMi  of 
suoh  matters  and  of  the  parties. 

C  A  right  given  by  thestatutes  of  one  State  such 
as  a  right  to  sue  and  recover  fCr  the  death  of  a 
person  cauted  by  negligence,  will  be  recognised 
and  enforced  in  tbe  courts  of  another  State. whose 
laws  give  a  like  right  under  the  nme  facts. 

9.  la  a  suit  for  damages  for  death,  caused  by 
negligeooe  tbe  case  should  not  be  withdrawn 


i 


Nora.— jis  to  poisirs  emd  dictisi  qf  rsesfotrs,  see 
fwCs  to  Davia  v.  Gray,  tl:  417. 

Am  to  freodom  of  viakua  fmm  oomirQmtorv  ne^- 
Kffvnee.  neoesnry  te  entUU  Mm  to  recover,  aeenoU 
to  Stokes  V.  SaHoiMtaU,  Uh  lift. 

AMtodamaoeeforpertonalimfmyfromne^toenee. 
see  fwCs  to  Pennsylvania  Co.  v.  B(^,  Mi  UL 
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from  the  Jnrj  unlfln,  at  matter  of  law,  no  re- 
oovery  oed  be  had  upon  any  vleir  which  can  be 
properly  taken  of  the  facta  the  eyidenoe  tends  to 
establish. 

10.  Where  the  biU  of  ezoeptlons  does  not  purport 
to  contain  all  the  evidence,  it  would  be  improper 
to  hold  that  the  court  should  hare  directed  a 
Terdlot  for  defendant  for  want  of  that  which 
may  haTe  existed. 

11;  Where  the  Circuit  Court  correctly  applied  well 
settled  principles  in  the  disposition  of  the 
questions  of  law  arising  upon  Uie  trial,  this  oourt 
will  not  reverse  the  case  for  any  alleged  error  in 
that  respect 

[No.  827.] 

Argued  AprUBi,  1892.     Decided  May  16, 189t, 

F  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Texas,  to 
review  a  JudgmeDt  in  favor  of  Ida  May  Cox 
against  the  receivers  of  the  Texas  &  Pacific 
Railway  Company  for  damages  for  the  death 
of  ber  husband  resulting  from  their  negligence 
while  operating  that  oompaDj's  roful.  Af- 
firmed, 

Sth.trment  by  Mr.  OhitfJueHee  Fuller: 
This  was  an  action  brought  by  Mrs.  Ida  May 
Cox  ,  a  citizen  of  Texas,  m  the  United  States 
Circuit  Court  for  the  Eastern  District  of  Texas, 
on  the  8d  of  September,  1887,  against  John  C. 
Brown  and  Uonel  L.  Sheldon,  as  receivers  of 
the  Texas  &  Pacific  Railway  Company,  to 
recover  damages  for  the  death  of  her  husband, 
Charles  Cox,  resulting  from  their  negligence 
while  operadnff  that  company's  road.  Judg- 
ment was  rendered  against  Brown  and  ShS- 
don  as  sucb  receivers,  and  Sheldon  having  re- 
signed as  receiver,  and  his  resignation  having 
b^n  accepted  by  the  court.  Brown,  as  sole  re- 
ceiver, prosecuted  this  writ  of  error.  While 
the  writ  was  pending  Brown  was  discharged 
as  receiver,  and  the  railway  company  was  re- 
stored to  the  possession  of  its  property,  and 
this  court,  in  Kovember,  1889.  with  the  coo- 
sent  of  the  parties,  made  an  order  substituting 
the  Texas  &  Pacific  Railway  Company  as 
plaintiff  in  error  in  lieu  of  Brown,  receiver. 
This  was  done  upon  a  stipulation  "that  the  said 
Texas  &  Pacific  Railway  Company  may  be 
substituted  as  plaintiff  in  error  in  the  above- 
entitled  cauae  now  pending  undetermined  upon 
writ  of  error  in  this  court;  such  substitution, 
however,  not  to  affect  any  of  the  questions  or 
controversies  presented  by  the  record  herein, 
and  the  questions  and  controversies  presented 
by  the  record  are  to  stand  for  the  decision  of 
this  court  the  same  as  if  such  substitution  had 
not  been  made." 

The  petition  stated  that  the  railway  com- 
pany, its  lines  running  through  Texas  and 
Louisiana,  and  all  its  properties,  were  put  in 
the  bands  of  receivers,  December  16,  1^.  by 
order  of  the  Circuit  Court  for  the  Eastern  Dis- 
trict of  Louisiana;  that  Brown  and  Sheldon 
were  appointed  and  qualified  at  once  as  receiv- 
ers, and  had  been  ever  since  and  were  now 
such;  and  that  Brown  resided  in  the  county  of 
Dallas,  Texas,  and  Sheldon  in  the  State  of 
Louisiana.  That  Cox  was  in  their  employ- 
ment, January  6, 1887,  as  a  freight  conductor, 
and  received  the  injury  which  resulted  in  his 
death  on  that  dtj  while  attempting  to  make 
a  coupling  of  can,  because  of  the  defective 


condition  of  the  crosa-tiea  and  of  the  road-bfd^ 
through  the  negligence  of  the  receivers.  The 
injury  was  alleged  to  have  been  inflicted  in  the 
State  of  Louisiana,  and  it  was  claimed  that  the 
plaintiff  was  entitled  to  recover  under  the  law 
of  that  State,  which  was  set  forth,  as  well  a» 
under  that  of  the  State  of  Texas,  it  being 
averred  that  they  were  substantially  the  same. 
These  statutes  are  given,  so  far  as  neceasafy,, 
in  the  margin.* 

The  petition  further  stated  that  Cox  left  no 
child  or  children,  nor  descendant  of  a  child, 
nor  father  or  mother,  him  surviving,  but  only 
the  petitioner,  his  wife  and  widow.  It  wa» 
also  alleged  that  the  deceased  suffered  sevpre 
mental  and  physical  pain  from  the  time  he 
was  injured  until  he  died. 

The  defendants  demurred,  assigning  as 
grounds:  That  the  i)etilion  "does  not  show 
that  this  cotirt  has  Jurisdiction  of  the  cause  as 
between  the  plainoff  and  defendants;  it  doe* 
not  show  Jurisdiction  of  the  persons;"  and  that 
the  petition  "does  not  set  out  a  cause  of  action, 
because  it  shows  that  Cbaa.  Cox,  the  husband 
of  the  plaintiff,  was  killed  in  Louisiana  and  nol 
in  the  State  of  Texas;"  and  also  answered, 
denying  the  allegations  of  the  petition  and 
charging  contributory  negligence.  On  the 
16th  of  February,  1»B8,  Mrs.  Cox  filed  an 
amended  petition,  reciting  that  she,  "leave  of 
the  court  being  first  had,  files  this  her  amended 
petition  and  amending  her  original  petiiioo.'' 
This  pleading  expands  the  allegations  in  ref- 
erence to  the  appointment  of  the  receivers  by 
the  United  SUtes  Circuit  Court  for  the  East- 
em  District  of  Louisiana,  and  stated  the  entry 
and  confirmation  of  the  orde.  of  appointment 

•Tezaa^Sayles*  Civ.  8tat.  M,  S7i:       f 

^Abt.  2800.  An  action  for  actual  danuigea  oo  ao- 
oouDt  of  injuries  oausins  the  death  of  any  peraoa 
may  be  brouRht  io  the  followluflr  oases: 

*'!.  When  the  death  of  aoy  person  is  eaxised  by 
the  nevliirenoe  or  oarelesMiess  of  the  firopriecor* 
owner,  charterer,  or  hirer  of  any  railroad*  steam- 
boat, staire-cuaoh,or  other  vehicle  for  the  ooD%ey- 
anoe  of  Roods  or  paasengen,  or  by  the  unfttDCSi* 
neKlisenoe,  or  oarelesBness  of  their  aervanta  or 
airents. 

^"2.  When  the  death  of  any  person  la  oanaed  by 
the  wronffful  act,  neirllgenoe,  unakfllfnlDeai,  or 
default  of  another.*^ 

'*Art.  2003.  The  action  shaU  be  fOr  the  sole  and 
exclusive  benefit  of  the  survlvinir  hosband,  wifa« 
children  and  parents  of  the  penoo  whose  death 
shall  have  t)een  so  caused,  and  the  amouns  ceoor- 
ered  therein  shall  not  be  liable  for  the  debts  of  the 

*'Abt.  2004.  The  action  may  be  brought  by  all  of 
the  partieB  entitled  thereto,  or  by  any  one  or  more 
of  them  for  the  benefit  of  all.** 

Louisiana.  <  Voorhies*  La.  GIv.  Oode,  Un,  Iff;  Acta 
La.  1884,  p.  04): 

*'Art.  2816.  Every  act  whatever  of  man  that 
causes  damage  to  another  obliges  him  by  whoae 
fault  it  happened  to  repair  it;  the  riirbt  of  this  ac- 
tion shall  survive  in  case  of  death  m  favor  of  the 
surviving  minor  children  or  widow  of  the  deceased, 
or  either  of  them,  and  in  default  of  these,  to  favor 
of  the  surviving  father  and  mother,  or  either  of 
them,  for  the  space  of  one  year  from  the  death. 
The  survivors  above  mentioned  may  alao  recover 
the  damages  sustained  by  them  by  the  death  of 
the  parent  or  ohild,  or  husband  or  wife,  aa  the  caae 
maybe. 

"Abt.  fllA.  Bvery  person 
damage  he  occasions  not  mc 
his  negligence,  his  tmprudeooe, 
skill. 

**Art.  2817.  We  are  icspoBsfble,  not  only  for  the 
damage  occasioned  by  our  own  act.  but  for  that 
which  ii  caused  by  the  act  of  perMoa  for  whom  we 
are  answerable,  or  of  the  things  whloh  webeve  ia 
our  custody.** 


person  Is  FesponslMa  for  the 
not  merely  t»y  his  aos,  hoi  hv 
tmprudeooe.  or  his  want  or 
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STB,  under  ancillary  proceeding,  in 
Lbe  Circuit  Court  for  the  f^stern  Distnct  of 
FezaB,  azi<)  averred  that  the  court  bad  jurisdic- 
Oom  of  subject-matter  and  receivers  under  the 
Laws   of  tbe  United  States.    It  was  further 
aTerred   tbat  Cox,  in  coupling  the  cars,  as  it 
was  bis  duty  to  do,  on  account  of  the  draw- 
bead  and    ooupling-pin  not  being  suitable  for 
tbe  purpose  for  ^bich  they  were  to  be  used, 
be  bein^  ignorant  thereof,  and  of  the  defective 
conditioo  of  tbe  traclu,  was  injured.    The  de- 
feodant  filed  a  general  denial  to  tbe  amended 
petitioo,aDd  pleaded  the  Statute  of  Limitations. 
Tbe  demurrer  to  the  petition  and  demurrer 
or  plea  to  the  amended  petition  were  overruled, 
and   tbe   case  came  on  for  trial  before  a  jury 
u  pon  tbe  issues  joined.    Evidence  was  add  uced 
on  botb   sides,  and  it  was  among  other  things 
admitted  that  the  defendants  were  appointed 
receivers  of  the  Texas  &   Pacific   Kailway 
Company  by  the  Circuit  Court  for  the  East- 
ern District  of  Louisiana,  and  with  the  pow- 
ers alleged  by  plaintiff;  and  that  an  ancillary 
bill  was  fileci  in  the  Circuit  Court  for  tbe  East- 
ern District  of  Texas,  by  direciion,  in  the  same 
case,  and  orders  entered  giving  that  court  an* 
ciliary  jurisdiction  over  the  cause. 

A  verdict  was  returned  for  $15,000,  and  the 
defendants  moved  for  a  new  trial,  which,  on 
plaintiff  having  remitted  tbe  sum  of  $5,000, 
was    oTerruled,   and   judgment  entered    for 
$10,000.  a  certified  copy  of  which  was  directed 
\o  be  forwarded  to  tbe  clerk  of  tbe  Circuit 
Coart   for  tbe  Eastern  District  of  Louisiana, 
and  called  to  the  attention  of  that  court.    A 
motion  in  arrest  was  also  made  and  denied. 
Fifteen  errors  were  assigned,  which  question 
-    the  action  of  the  court:  (1)  In  maintaining  ju- 
Tiadiction.    (2)  In  disallowing  the  plea  of  tbe 
Statute  of  Limitations.  (8)  In  holding  the  cause 
of  action  enforceable  in  Texas.    (4)  In  refus- 
ing to  direct  the  jury  to  find  for  the  defend- 
anta.     (5)  In  refusing  to  give  to  the  jury  on 
defendants'  behalf  several  specific  instructions 
tequecttd,  not  material  to  be  here  set  forth. 

Me$9n.  John  F.  Dillon»  and  Window  F. 
Pierce,  for  plaintiff  in  eiror. 

Tbe  court  below  was  without  jurisdiction, 
inasmuch  as  the  plaintiff  and  one  of  tbe  de- 
fendants were  citizens  of  the  same  State. 

ExparU  Smith,  94  U.  S.  455  (24: 165);  Bing- 
ham ▼.  Cabot,  8  U.  8.  8  Dall.  882  (1:  646); 
Qraee  ▼.  American  Cent  Ins.  Co,  109  U.  S. 
278 (27:  982);  BoberUon^.  Otau,  97  U.  8.  646 
(24:  1057). 

Ko  ground  of  Federal  jurisdiction  indepen- 
dent of  citizenship  is  alleged  in  the  petition. 

Amtny  v.  Amory,  95  U.  8.  186  (24:  428); 
J)avie%  y.  lAJthrop,  12  Fed.  Rep.  858;  Rice  ▼. 
HoMton,  SOU.  8.  18  Wall.  66  (20: 484);  Palmer 
V.  Seriven,  21  Fed.  Rep.  854;  Beach,  Receiv- 
ers, ^  658. 

The  alleged  cause  of  action,  founded  upon 
the  statute  of  Louisiana,  was  not  enforceable  in 
>  the  Federal  court  in  Texas.  Tbe  action  should 
Lave  been  dismissed  on  this  ground. 

WiUie  v.  MieeouHPac.  R,  Co.  61  Tex.  484; 
Texaeit  Pae.  B,  Co,  v.  Richards,  68  Tex.  875; 
8t.  Louie,  I.  M.  d  8.  R  C».  y.  MeGormaek,  71 
Tex.  661. 

Any  cause  of  action  which  the  plaintiff  may 
^     bad  was,  in  any  aspect  of  the  case,  barred 
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by  the  Statute  of  Limitation  of  both  the  states 
01  Louisiana  and  Texas. 

Johnston  v.  District  of  Columbia,  1  Mackey^ 
427. 

There  was  no  evidence  of  negligence  upon 
tbe  part  of  the  defendants,  directly  or  indirect- 
ly causing  the  death  of  plaintiff's  husband,  or 
contributing  to  it. 

Philadelphia  dbKR.  Co.y.  Behertle,  (Pa.)  9 
Am.  &  Eng.  R.  Cas.  158;  Corcoran  y.  Boston 
d  A.  R.  Co.  188  Mass.  507;  2  Thompson, 
Nejr.  1058. 

There  was  contributoir  negligence  of  d6> 
ceased  and  negligence  of  his  fellow  servant 

Poirier  y.  Carroll,  85  La.  Ann.  699;  Outf,  (7. 
dh8.F.B.  Co.  y.  Blohn,  4  L.  R  A.  764, 78  Tex. 
687. 

Mr.  Vr.  Hallett  PhiUips,  for  defendant 
in  error: 

The  jurisdiction  does  not  rest  on  dtizenahip, 
but  on  the  nature  of  tbe  cause.  The  suit  waa 
maintainable  irrespective  of  citizenship. 

Pacific  R.  Co.  y.  Missouri  Pac.  R.  Co.  Ill  U. 
8.  522  (28:  504);  Deu>ey  v.  West  Fairmont  Qa$ 
Coal  Co.  123  U.  8.  888  (81:181):  Krippendoff  y. 
Hyde,  110  U.  8.  277  (28: 146);  McNulta  y. 
Lochridge^  141  U.  8.  881  (85:  799);  MissouH 
Pae.  R.  Co.  y.  Texas  dbP.R.Co.  41  Fed.  Rep.  811. 

Actions  of  the  nature  of  this  one  are  transi- 
tory and  may  be  brought  in  the  Federal  courts 
of  a  State  other  than  tbat  where  the  wrong  oe- 
cunred. 

Bennick  v.  Central  R.  Co.  qf  Ifew  Jersey,  108 
U.  8.  11  (26:  489).  f 

Tbe  objection  that  tbe  suit  waa  brought  in 
the  wrong  district  is  not  tenable  after  a  party 
has  gone  to  trial  on  tbe  merits. 

St.  Louis  dtS.  F.  R.  Co.  v.  McBride,  141 U. 
8.  127  (85:  659). 

Plaintiff  is  entitled  to  every  inference  to  be 
fairly  drawn  from  tbe  evidence. 

I^them  Pac.  R.  Co.  v.  Mares,  12$  U.  8. 
713  (81:  299);  Kane  y.  Northern  Osnt.  R.  Co. 
128  U.  8.  95  (82:  841). 

Contributory  negligence  is  a  defense  to  ba 
proved  by  the  defendant,  and  is  not  a  matter 
to  be  neeatived  by  the  plaintiff. 

Washington  dk  G.  R.  Co.  v.  Oladmon,  82  U. 
8.  15  Wall.  407  (21:  115);  Indianapolis  dk  St. 
L.  R.  Co.  V.  Horst,  98  U.  8.  290  (28:  898). 

Tbe  employer  is  bound  to  furnish  reason- 
ably safe  appliances  for  the  use  of  the  em- 
ployes. 

Northern  Pac.  R.  Co.  y.  Herbert,  116  U.  8. 
642  (29:  765);  Washington  dk  G.  R.  Co.  y.  Mo- 
Bade,  185  U.  8. 555  (84:  286). 

Whether  the  defective  condition  of  tbe  draw- 
head  and  track  was  or  was  not  negligence  on 
the  part  of  defendant,  and  whether  tijey  were 
tbe  proximate  causes  of  the  death  of  Cox,  were 
questions  which  were  correctly  left  to  the  jury 
to  determine  from  the  evidence. 

Sioux  City  d  P.  R.  Co.  v.  Stout,  84  U.  8.  17 
Wall.  664  (21:  749);  Jones  v.  East  Tennessee,  F. 
dG.R.Oo.  128  U.  8.  445  (82:  479);  Inland  d 
8.  C.  Co.  y.  Tolson,  189  U.  8.  659  (35:  278). 

For  negligence  in  tbe  defective  condition  of 
the  cars  and  the  track,  the  employer  is  directly 
responsible,  and  cannot  interpose  between  bim 
and  the  servant  who  has  been  injured — a  party 
who  exercises  the  master's  authority. 

If  the  defects  were  due  to  agents  of  the  do- 
fendanta  who  ffiiled   to  perform  tbeir  duty, 
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•uch  agents  would  not  be  considered  as  fellow 
servants  of  those  who  are  engaged  in  operating 
the  railroad. 

Hough  v.  Textu  d  P,  R  Cd.  100  U.  8.  210 
(25:  OieO;  Snow  v.  BotuaUmie  B.  Cb.  8  Allen, 
445. 

Mr.  Oftitf  JittHc$  Poller  delivered  the 
opinion  of  the  court: 

The  Texas  &  Padflc  Railway  Company  is  a 
corporation  deriving  its  corporate  powers  from 
acts  of  Congress,  and  was  held  in  Pacific  Rail' 
road  Bemovai  (kuei,  115  U.  8.  1  [20:  741  to  be 
entitled,  under  the  Act  of  March  8,  1875,  to 
have  suits  brought  against  it  in  the  state  courts 
removed  to  the  circuit  courts  of  the  United 
States  on  the  ground  that  thev  were  suits  aris- 
ing under  the  laws  of  the  United  States.  The 
reasoning  was  that  this  must  be  so  since  the 
oompanv  derived  its  powers,  functions,  and 
duties  from  those  acts,  and  suits  against  It 
necessarily   involved   the  exercise   of  those 

e>wers,  functions,  and  duties  as  an  originid 
gredient 

These  receivers  were  appointed  by  the  Cir- 
euit  Court,  and  derived  their  powers  from  and 
discharged  their  duties  subject  to  its  orders. 
These  orders  were  entered,  and  all  action  of 
the  court  in  the  premises  taken,  by  virtue  of 
judicial  power  possessed  and  exercised  under 
the  Constitution  and  laws  of  the  United  States. 

In  respect  of  liability,  such  as  is  set  up  here, 
the  receiver  stands  in  the  place  of  the  corpora- 
tion. As  observed  by  Mr,  Justice  Brown,  de- 
livering the  opinion  of  the  court  in  McNulta  v. 
Loekridge,  141  U.  8.  827.  881  [85:  796,  70«]: 
**  Actions  against  the  receiver  are  in  law  ac- 
tions against  the  receivership,  or  the  funds  in 
the  hands  of  the  receiver,  and  his  contracts, 
misfeasances,  negligences,  and  liabilities  are 
ofScial  and  not  personal.  ar%d  judgments 
against  him  as  receiver  are  payi  Me  only  from 
the  funds  in  his  hands."       ^ 

Hence  it  has  been  often  decided  that  the 
Jurisdiction  of  the  court  appointing  a  receiver 
Is  neceasarily  exclusive,  ana  that  actions  at  law 
cannot  be  prosecuted  against  him  except  by 
leave  of  tibat  court  Barton  v.  Barbour,  104 
U.  a  126  [26:  672];  I>am$  v.  Gray,  »8  U.  8. 
16  Wall.  208  [21:  447];  Th<mp9on  v.  8coU,  4 
Dill.  508,  512. 

This  was  the  general  rule  in  the  absence  of 
statute,  but  by  Uie  third  section  of  the  Act  of 
Congress  of  March  8, 1887,  24  Stat,  at  L.  552, 
chap.  878,  as  corrected  by  the  Act  of  August 
18.  1888.  25  Stat  at  L.  4&,  4^3,  chap.  866,  it 
is  provided: 

*'That  every  receiver  or  manager  of  any 
property  appointed  by  any  court  ofthe  United 
States  may  be  sued  in  respect  of  any  act  or 
transaction  of  his  in  carrying  on  the  business 
connected  with  such  property,  without  the 
previous  leave  of  the  court  in  which  such  re- 
ceiver or  manager  was  appointed:  but  such 
suit  shall  be  subject  to  the  general  equity  jur- 
isdiction of  the  court  in  which  such  receiver  or 
manager  was  appointed  so  far  as  the  same 
diall  be  necessary  to  the  ends  of  justice." 

And  we  are  of  the  opinion  that  although  the 
iniury  was  inflicted  January  6, 1887,  the  suit, 
which  was  commenced  on  the  8d  of  September 
of  that  year,  comes  within  the  section. 

McNultc  V.  Tx)chridge,  iupra,  was  an  action 
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brought  in  a  state  court  July  18,  1897, 
the  receiver  of  a  raOway,  to  recover  for 
death  of  certain  persons,  allied  to  have 
caused  by  his  n^Jigenoe  in  the  operatioa  of 
the  road,  on  January  15,  1887.     No  letie  id 
sue  had  been  granted  by  the  ooort  of  the  mp- 
pointment  of  the  receiver,  bat  we  bdd  tbas 
section  8  applied  and  there  was  no  fogndsrlm. 
for  the  position  that  the  receiver  was  not  Bible 
to  suit  without  such  permission. 
Section  6  of  the  Act  is  as  foUows: 
"That  the  last  paragraph  (rf  sectioa  tvt  at 
the  Act  of  Congress  approved  March  third, 
eighteen  hundrra  and  seventy-five,  entiticd. 
'  An  Act  to  Determine  the  Junsdictioa  of  Cb^- 
cuit  Courts  of  the  United  Sutes  and  to  Be^^ 
late  the  Removal  of  Causes  from  State  Cottns, 
and  for  Other  Purposes,'  and  section  nx  Iras 
dred  and  forty  of  the  Revised  Statutes,  aad  a.-. 
laws  and  parts  of  laws  in  conflict  with  the 

g revisions  of  this  Act  be,  aad  the  same  aiv 
ereby  repealed:  Provided^  That  thb  Act 
shall  not  affect  the  Juriadictioa  otcr  or 
disposition  of  any  suit  removed  from  the  coon 
of  an^  State,  or  suit  commenced  in  any  ooar: 
of  the  United  States,  before  the  P^Kage  bcrrof 
except  as  otherwise  expressly  orovidM  in  xhjm 
Act^ 

It  is  argued  that  under  tnis  proviso,  the 
receivership  suit  having  t)een  oomacsoed 
before  and  being  pending  at  the  time  ai  ch- 
passage  of  the  Act  was  exo^>ted  from  i^ 
provisions,  and  that  leave  to  sue  was  ttST 
required.  We  do  not  think  so.  The  proviH 
was  intended  to  prevent  the  loss  of  jorisdktioa 
by  reason  of  the  repeal  of  prior  acta  and  paro 
of  acts,  but  it  does  not  limit  the  operadoa  of 
the  express  provisions  of  section  three. 

As  jurisdiction  without  leave  is  maiataiasUF 
through  the  Act  of  Congreaa,  and  at  the  r- 
ceivers  became  such  by  reaaoo  of,  aad  dccived 
their  authority  from,  and  operated  the  road  k 
ol)edience  to,  the  orders  of  the  Circuit  Ooart 
in  the  exercise  of  its  Judicial  powers,  «t  hoU 
that  jurisdiction  existed  because  the  sail  «» 
one  arisini?  under  the  ConstitutkiB  aad  b«t  of 
the  United  States;  and  thia  ia  in  haraway  witt 
previous  decisions.  Buck  v.  CWtatA,  79  C  5 
8  Wall.  844  [18: 2611:  Ftibdmmm  v.  /Martf 
100  U.  8.  421  [27:  964];  Bock  ▼.  /Vrfa*««,  m 
U.  8.  628  [85:  814].  The  objcctioM  raiad  ■ 
respect  of  the  matter  of  diverse  chlassfcir 
cannot,  therefore,  be  sustained. 

It  is  said  further  that  jurisdiction  om  tte 
receivers,  personally,  waa  lacking,  Ikoim' 
defendent  Brown  resided  in  the  Noftbcrs  Dh 
trict  of  Texas  and  defendant  Shekloa  wst  at 
inhabitant  of  Louisiana:  and  that  aader  Ik 
Act  of  1887  the  action  could  aol  be 
in  a  district  whereof  neither  of  tha 
was  an  inhabitant.  If  the  suit  be  repided  m 
merely  ancillary  to  the  leceiveiakip  ttt  ti^ 
tion  is  without  force,  bat  irrespacova  ofM 
this  immunity  it  a  personal  privfloft  «M 
may  be  waived.  The  defeodanta  aot  oal7  4h 
marred  but  answered,  and  the 
of  demurrer  waa  that  the  petitioa  did 
a  cause  of  action.  Under  toA  drc 
they  could  not  thereafter  c^iaUeDiKe  Iht  j^ 
diction  of  the  court  on  tha  groind  tfcf  * 
suit  had  been  brought  In  the  wroait  ^^^ 
8t.  Louii  dkS.F.K  Ob.  v.  Jfefihii^  HI  T  & 
127  [85:  659];  Pittgeraid  S  ML  Onslr.  Ck  « 
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.  187  U.  8.  98  [84;  COS];  First  Nnt, 
ife  €ff  CharhtU  V.  Morgan,  132  U.  S.  141 

statutoij  limitation  in  LoiiisiaDa  and  in 
upon  the  right  of  action  asserted  in  this 
vas  one  year,  and  tbat  defense  was  inter- 
to  the  amended  petition,  which  was  not 
fi1e<i  ixntil  tbat  period  bad  elapsed.     It  is  put, 
io  argument,  upon  two  grounds:  (1)  that  juris- 
diotion  did  not  appear  by  the  original  petition; 
(2)  liiat  the  amended  petition  set  up  a  new  cause 
€>t   &otion.      Assuming  that  the  first  ground  is 
o|>eo  to  consideration,  as  brought  to  our  atten- 
1  ion.,  it  is  sufficient  to  say  that,  in  the  li^bt  of  the 
ok>seirTations  already  made,  the  fact  that  juris- 
d.icLion  existed  was  sufficiently  apparent  on  the 
first  pleading.    As  to  the  second  ground,  it  is 
true  tbat  if  the  amended  petition,  which  may. 
perlitips  be  treated  as  equivalent  to  a  second 
count  in  the  declaration,  had  brought  forward 
A    new  and  independent  cause  of  action,  the 
l>8Lr  might  apply  to  it  {Sicard  ▼.  Davis,  81  U. 
S.  e  Pet  124  [8:  842]).  yet,  as  the  transaction 
set  forth  in  buth  counts  was  the  same,  and  the 
negligence  charged  in  both  related  to  defective 
conditions  in  respect  of  coupling  cars  in  safety, 
'vre  are  not  dispoused  by  technical  construction 
\o  liold  tbat  the  second  count  alleged  another 
and  different  negligence  from  the  first. 

Ck>un8el  further  urge,  with  much  earnestness, 
tliat  the  cause  of  action  founded  upon  the 
statate  of  Louisiana  conferring  the  right  to 
recover  damage  for  an  injury  resulting  in 
death,  was  not  enforceable  in  Texas. 

The  action,  being  in  its  nature  transitory, 
mi^ht  be  maintained  if  the  act  complained  of 
constituted  a  tort  at  common  law,  but  as  a 
statutory  delict,  it  is  contended  tbat  it  must  be 
justidaDle  not  only  where  the  act  was  done,  but 
where  redress  is  sought.  If  a  tort  at  common 
law  where  suit  was  brought,  it  would  be  pre- 
sumed that  the  common  law  prevailed  where 
the  occurrence  complained  of  transpired.but  if 
the  cause  of  action  was  created  by  8tatute,then 
the  law  of  the  forum  and  of  the  wrong  must 
sahstautially  concur  in  o^er  to  render  legal 
redress  demandable.        ^ 

Id  The  Antelope,  28  U.  ti.  10  Wheat  66,128. 
[6:  268.282],  JIfr.  Chitf  Justice  Marshall  stated 
the  international  rule,  with  customary  force, 
that:  "  The  courts  of  no  country  execute  the 
penal  laws  of  another,"  but  we  have  held  tbat 
that  rule  cannot  be  invoked  as  applicable  to  a 
statute  of  this  kind,  which  merely  authorizes 
"a  civil  action  to  recover  damages  for  a  civil 
injury."  Denniek  v.  Central  H,  Co,  of  New 
Jersey^  108  U.  8.  Iir26: 480].  This  was  a  case 
instituted  lo  New  York  to  recover  damages  for 
injuries  received  and  resulting  in  death  in  New 
Jersey,  and  it  was  decided  that  a  right  arising 
under  or  a  liability  imposed  by  either  the 
common  law  or  the  statute  of  a  State  may. 
where  the  action  is  transitory,  be  asserted  and 
enforced  in  any  court  having  jurisdiction  of 
such  matters  and  of  the  parties. 
And  notwithstanding  some  contrariety  of 
]  decision  upon  the  point,  the  rule  thus  stated  is 
generally  recognized  and  applied  where  the 
statute  of  the  State  in  which  the  cause  of 
action  arose  is  not  in  substance  inconsistent 
with  the  statutes  or  public  policy  of  the  State 
in  which  the  right  of  action  is  sought  to  be  en* 
forced. 

Ui  IT.  S. 


The  statutes  of  these  two  states  on  this  sub- 
ject are  not  essentially  di8similar,and  it  cannot 
be  successfully  asserted  that  the  maintenance 
of  jurisdiction  is  opposed  to  a  settled  public 
policy  of  the  State  of  Texas. 

In  Willis  V.  MissouH  R  Co.,  61  Tex.  482,  it 
was  held  by  the  Supreme  Court  of  Texas  that 
suit  could  not  be  brought  in  that  State  for 
injuries  resulting  in  death  inflicted  in  the 
Indian  Territory,  where  no  law  existed  creat- 
ing such  a  right  of  action.  The  opinion  goes 
somewhat  further  than  this  in  expression,  but 
in  that  regard  has  not  been  subsequently 
adopted. 

In  Texas  dt  P.  B.  Co.  v.  Biehards,  68  Tex. 
875,  it  was  said  that  while  there  was  some  con- 
flict of  decision,  it  seemed  to  be  generally  held 
that  a  right  given  by  the  statutes  of  one  State 
would  be  recognized  and  en  forced  in  the  courts 
of  another  State;  whose  laws  gave  a  like  right 
under  the  same  facts.  In  St.  Louis,  2.  M.  dh  S. 
R  Co.  V.  McCormick,  71  Tex.  660. the  Supreme 
Court  declined  to  sustain  a  suit  in  Texas  by  a 
widow  for  damages  for  the  negligent  killing  of 
her  husband  in  Arkansas,  for  the  reason  tiiat 
the  statutes  of  Arkansas  were  so  different  from 
those  of  Texas  in  that  regard  that  jurisdiction 
ought  not  to  be  taken,  but  the  court  indicated 
that  it  would  be  a  duty  to  do  so  in  transitory 
actions  where  the  laws  of  both  jurisdictions 
were  similar.  The  question,  however.  Is  one 
of  general  law,  and  we  regard  it  as  settled  in 
Denniek  v.  Central  R  Oa.  of  yew  Jersey, 
108  U.  S.  11  [26:  489].  i  . 

But  it  is  insisted  that  the  general  rule  ought 
not  to  be  followed  In  this  case  because  the 
statute  of  Texas  giving  a  right  of  action  for 
the  infliction  through  negligence  of  injuries 
resulting  in  death  does  not  apply  to  persons 
engaged  as  receivers  in  the  operation  of  rail- 
roaids,  and  reference  is  made  to  Ikirner  v. 
Cross,  decided  February  6, 1892,  and  reported 
in  advance  of  the  ofBcial  series  in  18  S.  W.Rep. 
578,  (followed  by  R  Co.  v.  Oottine,  decided 
March  22,  1892,  and  furnished  to  us  in  manu- 
script,) in  which  the  Supreme  Court  of  Texas 
so  held  upon  the  ground  that  a  receiver  is  not 
a  '*  proprietor,  owner,  charterer,  or  hirer"  of 
the  railroad  he  has  in  charge,  and  so  not  with- 
in the  terms  of  the  Texas  statute.  Without 
questioning  the  correctness  of  this  view,  stUl  it 
would  be  going  much  too  far  to  attrihute  to 
these  decisions  the  effect  of  a  determination 
that  an  action  could  not  be  maintained  against 
receivers  in  the  enforcement  of  a  cause  of 
action  arising  in  Louisiana,whose  statute  is  not 
open  to  such  a  construction. 

We  are  brought  then  to  consider  whether 
reversible  error  intervened  in  the  conduct  of 
the  trial.  The  contention  on  this  branch  of 
the  case  is  chiefly  that  the  court  should  have 
directed  a  verdict  for  the  defendants  because 
there  was  no  evidence  of  negligence  on  their 
part  while  there  was  evidence  of  contributory 
negligence  on  the  part  of  Cox. 

The  case  should  not  have  been  withdrawn 
from  the  jury  unless  the  conclusion  followed, 
as  matter  of  law  .that  no  recovery  could  be  had 
upon  any  view  which  could  be  properly  taken 
of  the  facts  the  evidence  tend^  to  establish. 
Dunlap  V.  NortheasUm  R  Co.  180  XJ.  8.  649, 
652  [82:  ia58.  1059];  Kane  Y.  Northern  Cent. 
R.  Co.  128  U.  S.  91  [82:  889];    Jonee  v.  East 
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We  tbiok  the  evidence  given  in  the  record 
tended  to  establish  that  the  coupling  apparatus 
and  the  track  were  in  an  unsafe  ana  dangerous 
condition;  that  the  injury  happened  in  con- 
sequence; and  that  these  defects  were  sudi  as 
must  have  been  known  to  the  defendants  under 
proper  inspection,  and  unless  they  were  neg- 
ligently ignorant.  No  conflict  appears  as  to 
the  condition  of  the  road-bed  in  the  railroad 
yard,  but  there  was  testimony  on  tbe  defend- 
ants' behalf  Indicating  that  the  coupling  ap- 
paratus was  not  substantially  defective. 

The  bill  of  exceptions  does  not  purport  to 
contain  all  the  evidence,  and  it  would  be  im- 
proper to  hold  that  tbe  court  should  have 
directed  a  verdict  for  defendants  for  want  of 
that  which  may  have  existed. 

No  exceptior  was  taken  to  the  admission  or 
exclusion  of  evijence,  and  none  to  any  part  of 
the  charge  of  the  court,  which  is  given  in  full. 
Among  othe?  things,  the  court  instructed  the 
jury:      ^ 

"If  you  shall  find  either  that  the  road-bed 
was  not  unsafe  or  dangerous,  although  not  of 
the  best  character,  or  that  the  coupling  pin 
used  was  not  unsafe  or  dangerous,  allbougb 
not  as  well  adapted  for  use  as  a  round  pin, 
then  you  will  tvA  for  defendant. 

"And,  again,  if  you  shall  f nd  from  the 
evidence  that  both  the  road-bed  and  coupling 
pin  were  unsafe  and  dangerous,  yet  if  you 
shall  fiud  from  tbe  evidence  that  neither  of 
these  causes  resulted  in  the  death  of  Ohas.  Cox 
nor  were  the  proximate  causes  producing  the 
injuries  whereof  he  died,  then  you  wiU  find 
for  tbe  defendant,  t 

"It  is  incumbent  on  the  plaintiff  before  she 
can  recover  not  only  to  prove  that  the  defects 
complained  of  existed,  but  also  that  they  or 
one  of  them  were  the  cause  of  death. 

"If  the  death  was  the  result  of  accident, mis- 
ad  venture,  or  the  want  of  care  or  prudence  on 
the  part  of  deceased  or  other  cause  not  com- 
plained of,  plaintiff  cannot  recover. 

"You  must  ascertain  the  true  nature  of  the 
case  and  the  actual  cause  of  death  from  the 
evidence  as  adduced  before  you  and  render 
your  verdict  in  accordance  therewith." 

Twelve  specific  instructions  were  asked  on 
behalf  of  defendants  and  refused  and  excep- 
tions taken,  but,  except  as  stated,  they  are  not 
insicAed  upon  In  argument,  and  we  think  they 
were  substantially  covered  by  the  charge  as 
given. 

Some  emphasis  is  put  upon  the  fact  that  the 
car  which  inflicted  the  injury  was  from  another 
road,  but  that  circumstance  does  not  call  for 
special  mention  in  the  view  we  take  of  the 
cose,  and  does  not  seem  to  have  been  relied  on 
in  the  court  below.  The  Circuit  Court  correct- 
ly applied  well  settled  principles  in  the  dis- 
position of  the  questions  of  law  arising  upon 
the  trial,  and  it  would  subserve  no  useful  pur- 
pose to  retraverse,  in  exposition  of  these 
priuciples,  ground  so  often  covered.  TFatA- 
ington  db  G,  M.  Co.  v.  McDade,  185  17.  8. 654 
[34:  2851;  Northern  Pac.  R  Co.  v.  Herbert,  116 
U.  8.  042  [29:  755];  Inland  dk  8,  Coasting  Co, 
V.  Tolson,  13»  U.  8.  551  [36:270);  Kane  v. 
Northern  Cent.  R.  Co.  128  TT.  8.  91  [82;  889}; 
JJoygh  V.  7'exat  d  P.  R.  Co.  100  U.  8.  2l8 
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THB  MINNESOTA  THRESHER  MASC- 
PACTURING  OOMFANF. 

(See  8.  a  Beporter^  •d.  ttB-eUJ 


Beeiew  of  Minneeota  judgment 

ment  affirming  interloeulorif  order. 

L  A  judgment  of  tbe  Supieme  Ooort  of  \ 
affirmioff  with  oosts  an  order  of  the  ooastf  em- 
rict  court  of  that  State  which  orermled  ■  tfi- 
murrer.  Is  not  a  final  judymeot  reviewable  «y 
this  court. 

2.  A  judgrment  of  the  Supreme  Ooort  of  a  Sti» 
merely  affirming  an  InterlocutoiT  order  of  rki 
lower  court  is  not  subject  to  reriew  la  thiieoyn. 
however  apparently  dedsire  oC  tbe  Denu. 

[No.  1545.] 

Submitted  May  2,  J89i.    Decided  Map  IB,  WS 

IN  ERROR  to  tbe  8upreme  Court  ot  (^ 
State  of  MiDDesota,  to  review  a  Jndenr^i 
of  tliat  coiirt  affirming^wiib  ooata  an  or^  of 
tbe  District  Court  of  Wasbington  Coustj,  ra 
that  State,  which  overruled  a  demurrer.  U 
motion  to  dismies,  ditmieeed. 

The  facts  are  stated  in  tbe  opinioo. 

Messrs.  Cushmjui  K.  Dmwia  and  Frmak 
W.  M.  Cotcheon  for  defeDdam  in  cmc 
for  motions. 

Mr.  Horace  O.  Siooe  for  platmUb  a 
error,  io  opposition.  , 

iff*.  C%t<f./t/«<t«0  Fuller  delivered  the  opii- 
ion  of  tbe  court: 

One  McEusick  recovered  Jndftmnt  io  *m 
District  Court  of  Washin^on  coantj.  Um» 
sola,  against  the  corporation  of  SeTmoor.  Ss- 
bin  &  Co.,  and  in  aid  of  ezecutioe  faroo^t  ■ 
action  praying  for  a  aequestratioo  of  tbe  noci. 
property,  things  in  action  and  efTedi  of  tk 
corporation,  and  tbe  appoiouneot  of  a  reedwr 
to  take  cbarge  thereof  and  carry  oo  Ito  bv 
nefis  until  sale  or  other  dispoaitioo.    A  recetm 
was  accordingly  appointed,  qoalifled  tid  » 
tared  upon  the  atl  ministration  of  the  eompu^t 
^EEairs  and  effects.    An  order  was  cotered  m 
the  court  requiring  the  crediton  of  ibe  fOfp» 
ration  to  euibit  their  claima  in  tbe  ardor. 
which  was  done,  among  others,  bj  tbe  Wne- 
sota  Thresher  Manufacturing  Oom^taj  »  • 
very  large  amount.    Subsequendy  tht  ktw    C 
company  filed  an  intervening  pedtioa  flr» 
plaint  in  tbe  general  winding  upactioa,w«^ 
forth  the  names  of  tome  sixty  ihaiibuUffi 

V<nm.^A$  to  SiMTiedietiom  «a  Ibt  ruMl 
8ttprein«  CourU  where  Edderal  qmettim  eft 
where  are draiwninqueationeteKtmtee,^e^^(^ 
etiUttion,  see  noim  to  Martin  ▼•  Hnatsr.  *  K*^ 
thews  V.  Zane,  S:  6Si,  and  wmiams  v.  1I«R^*A 

^•toiurtediotlono/  VnUed  StamSememi^* 
to  declare  teoto  law  «o(d  Of  li»  eo^fMeC  itAtfi**  *** 
stttiif  ion;  to  reviee  decrees  efetetU  sowti  •!»•*' 
st/ruetUm  ofstatelaws^  see  BoHa  toHsrt  7-  y 
phire,  7:  <R9,  Gommarolal  Bsak  of  aMlHi>*- 
Buoldnffham,  It:  1081 
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I  the  Seymour  Sabtn  corporation,  and  the 
Doaots  of  their  holdings  of  stock,  and  pray- 
\g  tliat  the  court  make  those  named,  and  all 
Lber  persons  who  might  subsequently  be  found 
I  be  shaxeholders,  parties  to  the  action;  re- 
oire  tbem  to  answer  the  petition;  and  enforce 
te  Ik^yiUty  in  respect  of  stock  held  by  them 
hidi  tbe  petition  claimed  the  constitution  of 
le  State  unpoeed.  It  was  also  prayed  that 
M  court  determine  the  amount  of  the  assets  of 
^  Seymour-Sabin  Company  available  for  the 
itisfftction  of  the  claims  of  creditors;  the 
mount  of  its  indebtedness;  the  number  of 
bares  of  its  capital  outstanding  between  July 
,  1881,  and  May  10.  1884,  during  which  time 
be  indebtedness  represented  by  the  claims  filed 
ras  incurred;  the  names  of  the  various  holders 
f  stock  between  those  dates;  what  sharehold- 
n  weie  insolvent;  what  non-resident;  what 
leraons  were  entitled  to  share  in  the  assets  and 
0  what  extent;  and  the  amount  of  any  other 
ndebtednesa  on  the  part  of  any  of  the  aefend- 
ints  to  the  Seymour- Sabin  Company. 

The  I>istrict  Court  made  an  order  implead- 
ng  the  parties  named  as  defendants  in  the  ac- 
ion,  and  requiring  them  to  enter  their  appear- 
ince  and  answer  within  a  time  limited.  Among 
the  numerous  persons  thus  made  defendants, 
the  plaintiffs  in  error  in  this  case  were  included, 
ind  they  demurred  to  the  intervening  petition 
or  supplemental  complaint  upon  the  ground, 
among  others,  that  the  facts  stated  were  not 
sufficient  to  constitute  a  cause  of  action.  The 
petition  charged  that  defendants  were  liable 
upon  their  stock  to  the  extent  of  a  sum  equal 
to  the  par  value  thereof  for  the  debts  of  the 
fieymour-Sabin  corporation  under  section  3, 
article  10  of  the  constitution  of  Minnesota, 
which  provided:  "Each  stockholder  in  any 
<x>rporation  (excepting  those  organized  for  the 
purpose  of  carrying  on  any  kind  of  roanufact 
uring  or  mechanical  business)  shall  be  linble 
to  the  amount  of  stock  held  or  owned  by  him." 
The  demurring  defendants  contended  that 
this  was  a  mere  direction  to  the  Legislature  of 
the  State  to  impose  such  a  liability  and  was 
not  self -executing. 

The  demurrers  of  plaintiffs  in  error  and  of 
other  defendants  were  sent  by  order  of  thedi& 
trict  court  to  a  referee  to  hear  and  determine, 
and  make,  report  and  file  such  order  as  might 
be  proper.  Consent  by  stipulation  was  given 
to  the  making  and  entry  of  this  order,  subject 
to  the  right,  therebv  reserved,  "of  either  party 
to  move,  amend,  plead  over,  or  appeal,  as  he 
or  they  shall  be  advised  after  notice  of  the  or- 
der determining  said  issues:  Provided,  how- 
ever, that  this  stipulation  shall  not  be  construed 
to  be  or  operate  as  the  waiver  of  any  rights  of 
u\y  party  or  parties  thereto  or  of  any  objection 
to  the  Jurisdiction  of  said  court  which  said 
party  or  parties  now  has  or  might  now  urge;" 
ftnd  this  stipulation  was  si^rned  by  the  attorneys 
for.upwaras  of  tixty  defendants. 

The  demurrers  were  overruled  with  leave  to 
answer  over  within  twenty  days  from  the  entry 
of  the  order,  and  the  present  plaintiffs  in  error 
look  an  appeal  to  the  Supreme  Court  of  Min- 
nesota. That  court  held  that  the  constitution- 
al provision  was  self  executing  and  created  an 
individual  liability  on  the  part  of  the  stock- 
holder for  corporate  debts  to  an  amount  equal 
^0  the  amount  of  stock  held  or  owned  by  him, 
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and  affirmed  the  order  of  the  District  Court 
Thereupon  the  writ  of  error  from  this  court 
was  su^  out. 

We  are  of  opinion  that  the  Judgment  of  the 
Supreme  Court  of  Minnesota  was  not  a  finid 
Judgment  within  section  700  of  the  Revised 
Statutes.  It  is  a  judgment  affirming  with 
costs  an  order  which  overruled  a  demurrer. 
Rule  zvm.  of  the  Supreme  Court  of  Minne- 
sota provides:  "Upon  the  reversal,  affirmance, 
or  modification  of  any  order  or  Judgment  of 
the  District  Court  by  this  court  there  will  be  a 
remittitur  to  the  District  Court,  unless  other- 
wise ordered."  13  Minn,  xrv.;  Manual  of 
Practice,  1872,  Rule  xvm.  The  plaintiffs  in 
error  upon  the  return  of  the  case  to  the  Dis- 
trict Court  could  plead  over,  as  the  order  be- 
low allowing  time  for  so  doing  had.  before  its 
expiration,  been  superseded  by  the  appeal 
Moreover,  the  record  discloses  that  in  this  in- 
stance the  parties,  in  view  of  taking  the  appeal, 
expressly  stipulated  "that  after  the  decision  on 
said  appeal  by  said  Supreme  Court  any  of  said 
defendants  may  answer  in  the  court  below  if 
they  see  fit  to  do  so,  and  may,  after  said  decision 
on  appeal,  take  any  action  in  said  lower  court  [611] 
which  they  might  take  at  the  present  time." 

It  will  l>e  ob^rved  that  plaintiffs  in  error  are 
only  a  portion  of  the  defendants  who  were, 
proceeded  against  by  the  intervening  petition, 
and  what  has  become  of  the  others  does  not 
appear.  The  case  should  have  been  deter- 
mined as  to  all,  before  our  interposition,  if 
Justifiable  in  any  view,  could  be  invoked. 

Under  the  complaint,  accountings  must  be 
had  and  proofs  taken  as  to  the  amount  of  the 
proceeds  of  the  insolvent  corporation's  estate; 
the  rights  of  claimants  therein;  the  liability  of 
directors  and  shareholders,  if  any,  upon  other 
accounts,  etc.,  and  the  amount  to  be  paid  by 
each  shareholder  must  be  decreed.  If  this 
were  a  decree  of  the  Circuit  Court,  it  would 
come  within  the  rule  that  to  be  final  the  court 
below  should  have  nothing  to  do  but  to  execute 
it  if  affirmed.  Keystone M,  <k  I.  Co.  v.  Martin, 
182  U.  S.  91  [88:  276].  And  as  a  Judgment  of 
reversal  by  a  state  court  with  leave  for  further 
proceedings  in  the  court  of  original  Jurisdic- 
tion is  not  subject  to  review  here.  Bosttoiek 
V.  Brinkerhoff,  206  U.  S.  8  [27:  78];  Riee  v. 
Sanger,  144  U.  S.  197  [86:  408].  This  U  also 
true  of  a  Judgment  merely  affirming  an  inter- 
locutoi}  order,  however  apparently  decisive  of 
the  merits. 

Writ  qf  error  diemieaed. 


{ 


THOMAS  J.  MEBHAN  Plff.  in  Err.. 

V. 

JOHN  K.  VALENTINE,  Executor  of  Wil- 
liiAM  G.  PsHRT,  deceased. 

(See  8.  C.  Beporter^s  e<L  eil-(S2S.) 

Who  are  parties— an  agent  or  eervant  is  not  a 
partner — lender  of  money  not  a  partner— re- 
ceiving in  addition  to  interest  a  portion  of  the 
proflti,  doee  not  make  lender  a  partner. 

JSfOTM." Am  to  when  a  eommunUy  of  vrofits  ereatee 
a  partnership;  eaceeptifms,  see  note  to  Ward  v. 
Thompson,  10:  219. 

As  to  evidence,  dsdaratiUms,  and  admissUnm  Ca 
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L  Those  penoDt  are  partnen,  who  contribute 
either  property  or  money  to  carry  on  a  joint 
tnisineM  for  their  common  benefit,  and  who  own 
and  share  the  profits  thereof  in  certain  propor-> 
tiona. 

S.  An  agent  or  servant,  whose  compensation  is 
measured  by  a  certain  proportion  of  the  profits 
of  the  partnership  business,  is  not  thereby  made 
a  partner. 

8l  The  receiyinff  of  part  of  the  profits  of  a  com- 
mercial partnership,  in  lieu  of  or  in  addition  to 
Interest  by  way  of  compensation  for  a  loan  of 
money,  does  not  make  the  lender  a  partner. 

4.  One  who  lends  money  to  a  partnership  for 
which  the  partnership  giye  the  lender  their 
promissory  notes  with  Interest  and  agree  also  to 
pay  him  one  tenth  of  the  net  yearly  profits  of 
the  partnership  busioess  if  those  profits  exceed 
the  sum  loaned,  is  not  a  partner  liable  for  the 
debts  of  the  firm. 

[No.  12.1 

Argued  Nov.  11,12,1890.    Bedded  May  16, 1892. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyi- 
vania.  to  review  a  judgment  of  nonsuit  in  favor 
of  John  K.  Valentine,  executor  of  William  0. 
Perry,  defendant,  in  an   action   on   certain 

Sromissory   cotes,  brought   by   Thomas   J. 
[eehan,  against  him  as  a  partner  of  the  firm 
of  L.  W.  Counselman  &  Co.    Afflrmed. 
Bee  same  case  below  29  Fed.  Rep.  276. 


Statement  by  Mr.  Justice  Ch«^ 

This  was  an  action  of  aaBompsit  bfoii|^  br 
Thomas  J.  Meeban,  a  citizeD  of  MMtjkai, 
against  John  K.  Yalentme,  executor  of  Wu- 
liam  G.  Perry,  both  citizens  o€  Pennsylvtoia. 
alleging  Perrv  to  have  been  a  paitaer  wjia 
Lawrence  W.  Coanselman  and  Albert  L 
Scott,  under  the  name  of  L.  W.  ConnadAia 
&  Co.,  and  counting  on  promifwiry  ootei  uT 
various  dates  from  August  10«  1083,  u>  Nofen* 
ber  26, 1884,  signed  by  that  firm,  lodoned  tc 
the  plaintiff,  and  amoonting  in  all  Co  §bo^ 
$10,000,  with  interest  The  defeodaat  deaico 
that  Perry  was  a  partner  in  tbe  finn. 

At  the  trial,  the  plaintiff  put  in  evideooe  tbr 
following  agreement. 

*'  L.  W.  Counselman.        Albert  L.  Scon 
"  Office  of  L.  W.  Counaelman  A  Col.  offitr 

and  fruit  packers,  com&r  Phllpoc  sad  Whi 

streets. 

"Baltimore,  Md.,  Maicfa  1^  1^' 

"For  and  in  consideration  of  loam  mtAt 
and  to  be  made  to  us  by  Wm.  G.  Pmy,  ^f 
Philadelphia,  amounting  m  aU  lo  tbe  iom  / 
ten  thousand  dollars,  for  tbe  term  of  coe  jfx* 
from  tbe  date  of  said  loans,  we  agree  topijiv 
said  Wm.  G.  Perry,  in  addition  lo  tlie  taten^ 
thereon,  one  tenth  of  tbe  net  profits  over  aikl 
above  the  sum  of  ten  tboosand  doUan  <m  <m 
business  for  the  year  commendn?  Ka?  1«, 
18:}0,  and  ending  May  Ist.  1881—1 «.,  if  oer 


prove  portnersMp;  general  reputa'Um;  common  ru- 
mor, see  note  to  Teller  v.  Patten,  15:  88L 

A»  to  HabUily  of  partners  on  biOe  and  notes:  power 
Of  partner^  a$  aaent,  to  Mnd  tJie  jbnm  a»  party  to 
negotiable  instruments,  and  otherwise^  see  note  to 
Le  Boy  v.  Johnson,  7:  80L 

As  to  partnersMp  realty:  eonveganee  of:  rigMe  of 
partners  to  eonvey,  see  note  to  Qibeon  v.  Warden, 
10:  787. 

Am  to  how  far  partners  arc  Uable  for  each  other^s 
acts,  see  note  to  Nelson  v.  Hill,  12:  8L 

As  to  appUealUm  of  partnenhlip  assets  to  debts: 
riffiUs  of  indMdual  and  partnersMp  eredttors  there- 
in^  see  note  to  United  States  v.  Hack,  8:  ML 

As  to  when  partner  Uable  on  eontraets  in  fhrm 
name  after  dissolution:  what  noUes  of  dissolutton  is 
necessary  to  avoid  UabiUtv^  see  note  to  Lovejoy  v. 
Spafford.  23:  861. 

As  to  effect  of  admissions  of  partner^  after  diseotn^ 
tion,  on  Ms  copartners^  see  note  to  Thompson  v. 
Bowman,  18:  79k 

As  to  rightsand  powers  of  surviving  partners^  see 
fioCe  to  Moore  v.  Huntinffton,  21:  642. 

Partners}^  what  eonstUutes:  who  are  partners: 
as  to  third  persons:  holding  ouU  firm  name. 

Actual  partnership  is  the  creature  of  agreement. 
Without  tome  evidence  of  a  partnership  acreement 
no  partnership  in  fact  can  be  found  to  exist.  State 
V.Hope,  102  Mo.  410. 

The  test  of  the  character  of  a  partnership  is  buy- 
tnir  and  selling.  If  it  buys  and  sells,  it  to  commer- 
cial or  trading;  if  tt  does  not  buy  or  sell,  it  to  one 
of  employment  or  occupation.  Lee  v.  Ft.  Scott 
First  Nat  Bank  (Kan.)  U  L.  B.  A.  288. 

A  partnership  in  fact  cannot  be  predicated  upon 
an  agreement  to  enter  into  a  copartnership  at  a 
future  day.  unless  the  agreement  has  been  actually 
consumated  or  executed.  Beed  v.  Meagher,  0  L. 
B.A.4Sfi,UOolo.88S. 

An  arrangement  by  which  one  of  two  men  fnr- 
ntobes  money  and  credit  to  carry  on  a  business,  and 
the  other  to  to  have  the  general  management,  with 
an  equal  division  of  profits  after  repaying  the  ad- 


vances  by  the  former,  eonsUtmes  a 
Meriden  First  Nat.  Bank  v.Oallaiidet,lSH.T.& 
mem.  N.  Y.  &  B.  228. 

No  legal  partnetship  to  created  by  aass'inwir 
under  which  one  party  to  to  recive  a  ssiSKj  tsA 
percentage  of  the  profits  whila  the  other  HID  «VB 
the  entire  capitaL  Breman  8av  Daak  r.  Bnaea- 
Crookes  Saw  Go.  10ft  Mo.  42&. 

A  person  who  has  no  interest  lo  the  bntfascd 
firm  or  in  the  capital  invested,  save  that  it  k  » 
receive  a  share  of  the  profits  as  uoau»wittw  tm 
services  or  money  loaned  for  the  beatfii  el  ito 
business,  to  Inot  a  partner,  and  caaaot  bt  hM  • 
such  by  a  creditor  or  the  firm.  Jecasj  Oby  lb« 
Nat  Bank  v.Staplea,  58  Hun, flOl,  sm^MX.  T.  i. 
B.  608,  AlPd  in  128  N.  T.  088,  mem. 

A  right  to  receive  a  share  of  the  pcoitoof  sbA- 
nesB  does  not  furnish  an  tnvarteble  fewt  of  i  !■«- 
nership.  The  real  ground  of  Habitttf  k  Am  At 
trade  has  been  carried  on  by  penoos 
half  of  the  one  sought  to  be  chaigeJ, ' 
the  relation  of  principal  and  ageaL  deslbm  « 
BoUes,UL.B.A.iaB.]88,8IN.J.L.4tifl]LXL 

lOB. 

An  agreement  by  which  two 
dertake  to  sell  merchandise  for  a 
interested  in  tbe  profits  of  the 
constitotes  them  partners  of  sooh  iiB  «  »  Mt 
special  tmnsaction.  Macaolay  v.  Mmi;  V^ 
7. 742,  mem.  88  N.  T.  8.  B.  175. 

An  agreement  by  which  the  owm of  mriv >• 
have  half  of  the  profits  made  ttyasotkv  to>*y 
them  does  not  constitute  a  paitoenMp  •*■■■ 
them.  Bruen  V.Kansas  City.  A.*  H.PtfA»^* 
Mo.  App.  425. 

The  le«ee  of  a  maohioe  to  aaothK.  **>> 

agreem»«t  that  he  shall  pay  a  porttoa  oCtltP"* 

derive^  from  its  use,  as  reot.  does  net  eeiflt** 

partnership.   W.  D.  WUaoo  Prto4tac-tt  ^  ^ 

Bowker,  88  N.  7. 8.  B.  680. 

A  contract  between  tbe  owner  of  toai  «■  *** 
timber  to  standing,  and  another,  by  wUA  tto  to* 

ter  to  to  cut  the  timber  into  cord  wocdw*; 
landowner  to  hanl  It  to  market,  ths  noatf  1*^^ 
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et  profitA  for  said  year's  busiiiess  exceed  tbe 
tun  o'f  ten  thousand  dollars,  then  we  are  to 
my  to  sadd  W.  G.  Perry  one  tenth  of  said  ez- 
3es8  oC  i>Tofits  over  and  above  the  said  sum  of 
eo  Hiousand  dollars;  and  it  Is  further  agreed 
ikmt.  iff  our  net  profits  do  not  exceed  the  sum 
>f  ten  tliousand  dollars,  then  he  is  not  to  be 
ore  Uian  the  interest  on  said  loan,  the 
l>eing  added  to  notes  at  tbe  time  thev  are 
9  -which  are  to  date  from  the  time  of  said 
&xid  payable  one  year  from  date. 

"L.  W.  OOUNBELMAN  &  Co." 

the  foUowioff  indorsement  thereon: 
2, 1881.  This  contract  aod  agreement 
is  to  continue  one  year  longer  on  tbe  same 
basis — ft.  0.,from  May  let,  18§1»  until  May  1st, 

1BS2.  L.  W.  COUNSKLMAN  &  Co." 

AJso  three  further  renewals  of  the  agreement 
from  year  to  year,  the  first  of  which  was  by 
letter,   dated  March  18,   1832,  from  L.   W. 
Coun^elman  &  Co.  to  Perry,  with  the  same 
hesHingastbe  original  agreement,  and  sayincr: 
••We  hereby  renew  the  agreement  made  with 
yoti  May  1, 1880,  which  is  to  the  effect  that  we 
iwill  ^arantee  you  ten  per  cent  interest  upon 
loAOS  amounting  to  $10,000,  and  that  if  tbe 
net  profits  of  our  business  is  over  $10,000  for 
tbe  year  commencing  May  1, 1882,  and  ending 
iLpril  80,  1883,  we  will  in  lieu  of  the  ten  per 
ceot  interest  give  you  ten  per  cent  of  the  prof- 
its.    We  have  two  propositions  for  partnership 


May  1st,  and  if  we  accept  either  we  will  then, 
if  you  desire,  return  your  loan." 

The  other  renewals,  dated  April  4, 1888,  and 
March  15,  1884,  were  substantially  like  the 
original  agreement  of  March  15, 1880,  except 
that  in  the  agreement  of  April  4, 1888,  the  rale 
of  interest  was  specified  as  six  per  cent. 

The  plaintiff  further  offered  in  evidence  six 
promissory  notes,  amounting  in  the  aggregate 
to  $10,600,  given  bv  the  firm  to  Perry  in  the 
months  of  March,  May  and  June,  1884. 

The  plaintiff  also  called  Scott  as  ft  wit- 
ness, who  testified  that  the  firm  was  composed 
of  L.  W.  Couoselman  and  himself;  that  it  was 
engaged  in  "the  fruit  and  vegetable  pacl^iug 
and  oyster  business"  in  Baltimore;  that  Perry 
was  in  tbe  stationery  business  in  Philadelphia; 
that  the  $10,000  mentioned  in  the  agreement 
was  paid  by  him  to  tbe  firm,  receivin/i:  their 
notes  for  it,  and  remained  in  the  business 
throughout,  no  pait  of  it  having  been  repaid; 
that  from  time  to  time  be  lent  other  sums  to 
the  firm,  which  were  repaid;  that  he  was  an 
intimate  friend  of  the  witness  and  visited  him 
every  few  weeks;  thai  these  visits  were  not 
specially  connected  with  the  business,  though 
on  such  occasions  Perry  "usually  went  down 
to  the  place  of  business  and  talked  business;" 
that  he  annually  asked  and  received  from  the 
firm  accounts  of  profit  and  loss;  that  the  ac* 
counts  showed  an  annual  profit,  which  varied 


ttieref  or  to  he  divided  equally  between  them  does 
no€  oreate  a  partnersl^p.    La  Hex  v.  Buns,  77  Wis. 


.A.  contract  for  the  locm  of  money  to  bufid  houses, 
and  to  pay  as  compensation  therefor  a  portion  of 
tlie  profits  arising  from  their  sale,  does  not  oonsti- 
caite  m  partnenhip  which  will  render  the  lender 
Umtde  for  a  portion  of  a  loss  Incurred.  Smith  v. 
I^ennon,  87  N.  Y.  8.  B.  887, 960L 

If  m  person  be  held  out  as  a  partner,  who  is  not 
•uoh,  it  must  appear  that  tbe  holding  out  was  done 
b7  him  or  by  his  consent,  and  it  must  have  been 
Imown  to  the  penon  seeking  to  avail  himself  of  it^ 
Seabury  V.  BoUes,  U  L.  R.  A.  laS,  188, 68  N.  J.  L.  418, 
SI  N.  J.  L.  lOB. 

A  partnership  is  established  by  a  common  liabil- 
ity to  creditors  and  a  common  riflrht  to  the  profits 
of  the  businen,  although  in  unequal  proportions. 
Maloy  V.  Associated  Laos  Makers  Co.  80  N.  Y.  8.  U. 

in.  > 

An  agreement  to  share  equally  in  expenses,  losses, 
and  gains,  cannot  be  treated  as  mere  contract  of 
employment,  but  must  be  regarded  as  a  copartner* 
■hip  agreement   Smith  v.  Walker,  57  Mich.  46^. 

One  who  is  to  receive  a  certain  share  of  the 
profits  and  bear  a  like  share  of  the  losses  in  the 
business  of  a  firm  may  be  a  partner,  although  he 
contributes  nothing  but  his  services  to  the  busi- 
ness.   Paul  V.  CuUum,  188  U.  &  680  <88:  480). 

A  mere  participation  in  profit  and  loss  does  not 
necessarily  constitute  a  partnership,  but  there 
must  be  such  a  community  of  interests  as  empow- 
ers each  party  to  make  contracts,  incur  liabilities, 
manage  the  whole  business,  and  dispose  of  the 
whole  property.  Rankin  v.  Fairley,  80  Mo.  App. 
687;  Newberger  v.  Friede,  88  Mo.  App.  681;  Butler 
V.  Merrick,  84  DL  App.  68S;  Keely  v.  Qaines,  84  Mo. 
App.  606. 

llie  rule  that  profit-shartng  as  compensation  for 
services  does  not  constitute  parties  copartners  is 
not  applicable  where  both  parties  contribute  to 
tbe  capital  stock,  and  the  agreement  is  not  limited 
us  to  duration  or  confined  to  a  single  venture. 
Kinirebury  v.  Tharp,  61  Mich.  816. 

I4y  L.8. 


Where  one  is  embraced  in  the  title  of  the  firm 
under  the  general  description  '^&  Co.**  he  is  a  gen* 
eral  partner.  Podrasnik  v.  B.  T.  Martin  ^o.  ss  m. 
App.  800. 

To  constitute  a  partnership  there  must  be  a 
lawful  and  valid  executed  agreement  to  enter  into 
a  partnership;  and  a  mere  understanding  or  agrea- 
ment  between  two  more  persons  that  they  will  at 
some  future  time  form  or  enter  into  a  partnership 
will  not  of  itself  constitute  a  partnershipw  BuMrd 
V.  McAnulty,  77  Tex.  488. 

An  agreement  between  several  to  enter  into  and 
carry  on  a  certain  mercantile  business  under  olr* 
oumstaooes  showing  that  they  placed  their  money* 
effects,  labor,  and  skill,  or  some  or  all  of  them,  in 
the  business,  with  the  understanding  that  there 
should  be  a  communion  of  profits,— constitutes  the 
parties  partners.    Dubois  v.  Hoover,  86  Fla.  780. 

The  mere  fact  that  parties  oolleoted  money,  gave 
receipts,  hired  and  paid  laborers,  and  had  no  set- 
tlement with  each  other,  does  not  establish,  but 
only  tends  to  show,  the  ezisteoce  of  a  partnership. 
Boper  V.  Schsefer,  86  Mo.  App.  80. 

A  Joint  contract  does  not  necessarily  involve  a 
partnership,  aod  the  Joint  contractors  may  show 
Uiat  their  obligntlons  inter  esse,  were  limited  to 
distinct  portions  of  the  general  enterprise.  Her- 
bert V.  Callahan,  86  Mo.  App.  486. 

A  community  of  mterest  does  not  make  a  part* 
nership.    Morgan  v.  Fsrrel,  68  Conn.  418. 

The  Joinder  of  two  or  more  persons  in  a  single 
adventure  for  their  mutual  advantages  does  not 
constitute  them  copartners  in  suc^  sense  as  to  oust 
a  court  of  law  of  Jurisdiction  in  respect  thereto. 
Carter  v.  Carter,  88  111.  App.  840l 

A  person  cannot  be  held  as  a  partner  by  credit- 
ors of  the  firm  because  of  an  instrument  signed 
under  a  mistaken  idea  of  its  contents,  where  the 
creditors  have  not  been  induced  by  it  to  furnish 
credit.    Butler  v.  Merrick,  84  HL  App.  688. 

An  agreement  whereby  one  person  advances  the 
capital  and  the  other  contributes  services  to  a  Joint 
undertaking,  the  capita)  to  be  paid  out  of  the 
stock,  and  the  balance,  after  the  payment  of  ex- 
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from  year  to  year,  amounting  for  the  second  i 
Tear  to  $11,000  or  $12,000;  tbat  it  Mng  then 
found  difflcolt  to  tell  at  the  end  of  the  year 
exactly  what  the  profits  would  be.  It  was 
agreed  with  Perry  that  he  should  thenceforth 
1614]  receive  $1000  each  year,  leaving  the  final  set- 
tlement until  the  whole  business  was  settled  up; 
and  that  he  received  under  the  agreement 
about  $1500  the  first  year  and  $1000  each  sub- 
sequent year.  On  cross^xamination,  the  wit- 
ness stated  that  the  firm  made  an  assiniment 
to  the  plaintiff  for  the  benefit  of  creditors  on 
April  80, 1885:  that  their  liabilities  were  from 
$60,000  to  $70,000,  about  half  of  which  was 
with  collateral  security,  and  he  did  not  know 
whether  it  had  been  paid  out  of  such  security; 
that  the  assets  realized  less  than  $2000;  that, 
so  far  as  he  knew,  no  dividend  had  been  paid; 
and,  in  regard  to  the  $10,000  received  from 
Perry,  the  witness  testified  as  follows:  *'0. 
Mr.  Counselman  and  yourself  did  owe  this 
$10,000  to  the  estate  of  Mr.  Perry,  did  you? 
A.  They  had  my  notes  for  it.  Q.  Did  you  or 
did  you  not  owe  it?  A.  1/  vas  capital  he  had 
in  the  business  the  same  as  ours.  We  owed  it 
to  him.  Of  course  we  owed  it  to  him  if  we 
did  not  lose  it.'* 


At  the  close  of  the  plsfntifrt  eridcMe,  tW 
defendant  moved  for  a  Doo-soit  od  tke  pmd 
that  there  was  no  evidence  to  abow  thm  ftrrj 
was  liable  as  a  partner.  Tlie  ooort  so  islsd 
and  ordered  a  nonsuit.  29  Fed.  Bepi  fTI 
The  plaintiff  duly  excepted  to  tbe  mliag,  ad 
sued  out  this  writ  of  error. 

Mewn,  SMBuel  SheUmbMnr  and  #ar»- 
miah M.  Wilaon,  for  plaintiiiin cnor. 

The  right  of  trial  by  jury  in  the  anrti  s( 
the  United  States  is  expreaslj  secnred  bf  tk 
7th  Amendment  to  the  Consutmioii,  aad  Coa- 
eress  has,  by  statute,  provided  for  the  tiiii  of 
issues  of  fact  in  cases  by  the  court  witboM  tk 
intervention  of  a  jury  only  when  tbe  psnia 
waive  their  rights  to  a  Jury  by  a  atipoktioa  is 
writing. 

RevSed  Statutes.  ^  648,  649. 

This  constitutional  right  this  eooit  hss  al- 
ways guarded  with  Jealously. 

Elmore  v.  Oryme$,  26  U.  a  1  PW.  «•  * 
224);  lyWoff  V.  Rahaxtd,  26  U.  a  1  P«  471 
(7:  227);  OutU  v.  BvUard,  64  U.S.  23  Bern 
172  (16:  424);  Hodges  v.  Basion,  306  U  8.  #• 
(27;  169);  Baylie  v.  TrwxlUrt  In*.  Cb.  113  U 
a  821  (28:  990);  RandaU  v.  BaUiman  4  OR 


penses,  to  be  equuly  divided  as  profits  between 
the  parties  constitutes  a  partnership,  notwith- 
«tandioff  tbe  fact  that  t^e  one  ad  vaooloff  the  capi- 
tal was  to  have  interest  on  tbe  money  advanced, 
fiouthem  Eertilizer  Co.  v.  Beams,  105  N.  C  288. 

The  delivery  of  a  sum  of  money  in  trust  to  a 
|)er9on  engaged  in  business,  for  investment  there- 
in, upon  an  agreement  that  it  shall  remain  a  speoi- 
tied  time,  and  that  a  certain  share  of  the  profits 
ahall  be  paid  for  its  use,  does  not  create  a  paxtner- 
chip.  Williams  v.  Fletcher,  80  IlL  App.  109,  alTd. 
in  128  lU.  860. 

Tbe  contribution  of  money  or  property  by  an 
Incoming  partner  is  not  essential  to  the  creation 
of  a  partnership.  It  is  competent  for  the  part- 
ners, in  consideration  of  the  new  partner*s  under- 
takinff  the  entire  charge  and  control  of  the  busi- 
ness of  the  company,  to  give  him  an  interest  as 
partner.   Paul  v.  Culinm,  180  U.  8. 688  (88:  480i. 

The  fact  that  a  contribution  by  a  member  of  a 
Arm  as  spedal  partner  in  another  firm  is  in  the 
form  of  a  check  of  the  former  firm  does  not  con- 
ctltute  the  other  partner  in  that  firm  a  member  of 
the  new  firm.    Hail  v.  Oiessner,  100  Mo.  156. 

A  dormant  partner  is  one  who  is  not  known  or 
does  not  appear  as  a  partner,  but  who  is  a  silent 
partner  and  partakes  of  the  profits.  Podrasnik  v. 
B.  T.  Martin  Go.  26  IlL  App.  800. 

A  partnership  is  created  by  an  agreement  under 
which  one  person  advances  money  to  another  for 
Investment  in  land  on  their  joint  account,  tbe 
profits  to  be  shared  between  them  in  a  certain  pro- 
porUon.  Tyler  v.  Waddingham,  8  L.  IL  A.  657, 66 
Conn.  876. 

Where  a  party  enters  into  an  agreement  with 
another  to  look  up  desirable  lands  and  bid  them  in 
at  tax  sales,  tbe  other  party  furnishing  the  money, 
and  the  profits  to  be  divided  equally,  it  constitutes 
a  partnership,  no  matter  in  whose  name  the  title 
to  the  lands  is  taken.  Hunt  v.  Erikson,  67  Mich. 
880. 

A  ptiTchase  of  lands  by  one  party  st  theezpense 
of  another  and  in  his  name,  the  former  to  make 
no  charge  for  services,  and  both  to  share  equally 
in  tbe  net  proceeds  upon  the  sale  of  the  property, 
creates  a  partnership.  Hyman  v.  Peters,  80  lU. 
App.  184. 

A  n  agreement  between  two  persons  for  the  publi- 


cation of  a  certain  work,  one  of  wbooi  is  to ! 
necessary  funds  for  publishing,  and  tbttHkitu 
devote  his  time  and  services  and  to  reeelTt  ikn*- 
for  a  share  of  the  net  profits,  coostitutfli  t  pnt- 
nership.   Gampbell  v.  Sbenaan, 29  N.  T.  &  JLUL 

An  agreement  between  two  penoostkatoars 
to  purchase  lots  and  erect  hooses  tbenoo  aai  ik* 
other  advance  neoeasary  moneys,  the  torma  0 
convey  to  the  latter  one  of  tbe 
pleted,  or,  at  the  latter^s  option  in  ease  tks  I 
aresold,  to  pay  to  him  one  half  tbe  nsl  i 
an  executory  contract  of  sale,  and  doss  aot  < 
a  partnership.  Demaresi  v.  Koch,  U  X.  T.  1 L 
889. 

An  agreement  under  whiob  one  party  ocatriMa 
a  patent  right  and  tbe  other  the  moaey  lo  mem- 
facture  the  patented  article,  with  equal  iIIiWm  ^ 
profits,  constitutes  a  partaershtpL  FbiT  v  MflosL 
68  Hun,  81. 

Whetlier  persons  are  Babla  as  eufiailafn  4m 
not  depend  upon  the  fsoS  of  thsir  paiisaiM 
inter  se,  but  they  may  become  such  SB  to  tMNi» 
sons  by  holding  theinselves  oat  sapaitasia  tiAr 
V.  McCulloogh,  26  Mo.  App.  68l 

Persons  holding  themaelvea  oat  as  fsiMMvfl 
be  held  liable  as  such  for  goods  fOralSM 
the  requeU  of  either,  even  wbste  thsftjiasi 
nership  agreement   between 
8weet,  iS7  Mich.  817:  Oomhauaer  v. 
664. 

To  make  one  liable  as  a  paitaerltlii 
that  the  person  seeking  to  charge  Ma 
posed  him  to  be  a  partner,  onlesi  hs  did  I 
which  gave  the  latter  a  right  tosesavfOia  oa 
V.  Butler,  24  Mo.  App.  n. 

In  tbe  absence  of  a  partaersMp  te  teA  < 
sharing  in  profits  does  not  create  oassi 
to  third  parties  who  have  not  been  lagMa|**<n^ 
to  believe  that  su^  relatloa  exlsttd.  (W««*- 
Britton,  68  Mich.  860. 

Persons  having  a  proprietary  talent  la  ^"^ 
nees  and  its  profits  are  liable  as  partoMi  t»^^ 
ora.   Magovemv.  Bobertaoa,6IkBiAMV* 

r.ei.  _^i. 

A  partnership  asay  ezlat  aad  tht  f«»_? 
bound,  although  there  Is  no  psHaM^^M** 
Meriden  Nat.  Bank  v.  Qanatnlst.  tflll. T.  V^ 
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6b.  lOO  U.  8. 478  (27: 1008);  PUtuanU  t.  Fant, 
M  IJ.  S.  82  Wall  120  (22:  782):  aehuyVciU  A 
D.  Inm.  dKOo.Y.  MunBon,  81  U.  8. 14  Wall. 
4^  (S^D:  872);  Mar$haU  ▼.  Hubbard.  117  U.  8. 
418  <29: 920);  WolwrUm  ▼.  i^rtcAott,  119  U.  8. 
490  <80: 476):  OoodUtt  v.  LauiwiUe  d  N.  B.  Co. 
122  U.  8.  411  (80: 1234). 

^Wbere  a  cause  fairly  depends  apon  the  ef- 
fect or  weight  of  testimoDv,  it  is  one  for  the 
consideration  and  determination  of  the  Jury, 
un*  ter  pi-opcr  directions  as  to  the  principles  of 
la^  involYed. 

Rhctniz  Mu€.  L,  Im.  Co.  T.  DotiUr,  106  U. 
&.  33  (27:  66). 

The  eridenre  for  the  plaintifT  in  this  case 
was  not  of  such  a  conclusiye  character  as  to 
compel  the  court,  in  the  exercise  of  a  sound 
Judicial  discretion,  to  grant  the  non-suit  which 
wa9  granted  in  this  case. 

Tbe  instruments  relied  on  by  the  plaintiff  at 
least,  prima  facie  showed  a  partnership  on  the 
part  01  Perry. 

BerihoUi  ▼.  Goldimith,  65  U.  8.  24  How.  686 

<1«:  762);  Oraee  v.  Smith,  2  W.  Bl.  998;  Waugh 

V.  Ckrrrer,  2  H.  Bl.  286;  Cox  v.  Hickman,  8  H. 

L.  Cas.  268:  Seymour  v.  Freer,  75  U.  8.  8  Wall. 

-221   (19:  812);  Hunt  v.  (Hiver,  118  U.  8.  221 

<30:  182);  Uaekett  ▼.  Stanley,  115  N.  Y.  626; 

j^ihertcn  t.  IHlton,   14  N.  H.  452;  Chase  ▼. 

Barrett,  4  Paige,  159,  8  L.  ed.  886;  LeggeU  v. 

HycU,  68  N.  Y.  272;  IHchardeon  v.  Hughitt,  76 

N.  Y.   55;  Burnett  v.  Snyder,  76  N.  Y.  844; 

Ktiger  v.  Crawford,  76  N.  Y.  97:  Cwrry  v.  F/w- 

^<fr.  87  N.  Y.  88;  Cas^idy  v.  Hnll,  97  N.  Y.  159; 

Parker  v.  Canfield,  87  Conn.  250. 

AVhere  a  person  is  entitled  to  share  in  the 
profit  of  a  business  as  and  for  profits,  and  not 
in  tbe  way  of  merely  measuring  tbe  rate  of 
his  compensstion  for  services,  there  he  is  a 
partoer,  although  he  may  not  be  obliged  to 
share  in  the  losses,  and  may  not  have  had 
an  actiye  control  over  the  partnership  busi- 
ness, bat  m^y  have  been  a  mere  dormant 
partner. 

PraU  V.  Langdon,  12  Allen.  644;  Fiteh  t. 
Harrington,  18  Gray,  468;  Holmee  v.  Old  Cot- 
ony  JL  Corp.  5  Gray,  68;  Brigham  v.  Clark,  100 
Mass.  480;  Qeki/M  v.  FoBUr,  106  Mass.  42: 
Pettee  ▼.  Apj^etan,  114  Mass.  116:  Beauregard 
▼.  Case,  91  U.  8.  148  (28:  266);  Wilson  v.  Ed- 
mondM,  180  U.  8.  472  (82: 1025);  Wood  v.  Val- 
lette,  7  Ohio  8t  172;  Farmers  Ins,  Co.  v.  Ross, 
29  Ohio  St.  429;  Qalioay  v.  Nardlinger,  21  N. 
T.  a  R.  197;  Bowland  v.  Long,  45  Md.  439; 
Waugh  V.  Carver,  2  H.  Bl.  286;  1  Smith's 
Iiead.  Cat.  pt  2,  j).  1176;  Smit/i  v.  Watson,  2 
Bam.  &  C.  407;  Fa  parte  Rowloftdson,  1  Rose, 
91:  Green  v.  BiBesley,2  Bing.  N.  C.  110;  Ex 
parte  Ixingdale,  18  Yes.  Jr.  800;  Hazard  v. 
Haeard,  1  Stoiy,  871. 

Partnership  as  to  third  persons  may  arise 
.   between  the  parties  by  mere  operation  of  law, 
against  the  intention  of  the  parties. 

Cheap  T.  Craymond,  4  Barn.  A  Aid.  668; 
Peacock  v.  Peacock,  16  Ves.  Jr.  49;  Ex  parte 
Hamper,  17  Ves.  Jr.  404;  Ex  parte  Hodgkin- 
son,  19  Ves.  Jr.  291;  Ex  parte  Txfngdale,  18 
Ves.  Jr.  800;  Tench  v.  Roberts,  6  Madd.  146, 
note;  Heskeih  v.  Blanchard,  4'Eaat,  144;  Muesy 
▼.  Watson,  10  Johns.  226;  Dob  t.  Halsey,  16 
Johns.  84. 

As  between  creditors  and  co-partners,  it  is 
mmaterial  as  bearing  upon  the  nability  of  se- 


cret  partners  to  creditors,  whether  the  cred- 
itors, when  they  give  trust  to  the  firm,  knew 
of  the  partnership  of  the  secret  partner  or  not 

Clift  T.  Barrow,  10  Cent  Rep.  715, 108  K. 
Y.  192. 

The  court  was  prohibited  from  withdrawing 
the  case  from  the  jiiry  under  the  rule  which  fi 
laid  down  in  Marshall  v.  Hubbard,  117  U.  8. 
416  (29: 919). 

Messrs,  Richard  C.  Dale*  Samuel  Dick* 
•on  and  Henry  P.  Brown,  for  defendant  in 
error: 

Whether  persons  are  really  partners  or  not 
is  a  question  of  intention,  to  be  decided  by  a 
consideration  of  the  whole  agreement  mto 
which  they  have  entered. 

Persons  who  are  only  contemplating  a  fu- 
ture partnership,  or  who  have  only  entered  in- 
to an  agreement  that  they  will,  at  some  future 
time,  become  partners— cannot  be  considered 
as  partners  before  the  arrival  of  the  time  agreed 
upon. 

Dickinson  y.VcUpy,  10  Bam.  &C.  141;  Bur- 
nett V.  Hunt,  6  Jur.  650,  Lindley,  Partn.  84; 
BuUen  v.  Sharp,  L.  R.  1  C.  P.  86;  Pooley  v. 
Dnver,  L.  R  5  Ch.  Div.  4fiS;  Re  Ward,  8  Rep. 
186-  Burekle  v.  Eckart,  1  Denio,  887;  Holmes 
V.  Old  Colony  R.  Corp.  5  Gray,  58;  Boston  dt  C. 
Smelt.  Co.  V.  Smi^,  18  R  L  27;  Hart  v.  Eel- 
ley,  88  Pa.  288. 

If,  no  profits  were  ever  made,  and  of  course 
none  divided,  and  tbe  advances  were  not  even 
repaid,  tbe  time  never  arrived  when  the  de- 
fendant became  a  partner  by  reason  of  his  par- 
ticipation in  the  profits. 

Dean  v.  Harris,  88  L.  T.  N.  8.  689. 

In  Richardson  v.  HughiU,  76  N.  Y.  66,  it 
was  held  that  a  person  who  was  to  receive  in 
return  for  money  which  the  court  held  was 
advanced  as  a  loan,  a  share  in  Uie  profits,  was 
not  liable  as  partner. 

Cassidy  v.  HaU,  97  N.  Y.  159;  Badeley  v. 
Consolidated  Bank,  L.  R.  88  Ch.  Div.  288; 
Blair  v.  Shaffer,  88  Fed.  Rep.  218;  Donnell  v. 
Harshe,  67  Mo.  172;  Dvninei  v.  Stone,  80  Me. 
884;  Ashby  v.  Shaw,  82  Mo.  76:  McDonald  v. 
Matney,  ^  Mo.  868:  Beecher  v.  Bush,  46  Mich. 
188;  Eastman  v.  Clark,  58  N.  H.  276. 

Mr.  Justice  Oraj  delivered  the  opinion  of 
the  court: 

The  granting  of  a  nonsuit  by  the  Circuit 
Court,  because  in  its  opinion  the  plaintifif  had 
given  no  evidence  sufficient  to  maintain  his 
action,  was  in  accordance  with  the  law  and 
practice  of  Pennsylvania  prevailing  in  the 
courts  of  the  United  States  held  within  that 
state,  and  is  subject  to  the  revision  of  this 
court  on  writ  of  error.  Central  Transp.  Co. 
V.  Pullman  Palace  Car  Co.  189  U.  8.  24,  88- 
40  [85:55,  61).  The  real  question  in  this  case 
therefore,  is  whether  the  evidence  introduced 
by  the  plaintiff  would  have  been  sufficient  to 
sustain  a  verdict  in  his  favor. 

The  requisites  of  a  partnership  are  that  the 
parties  must  have  Joined  together  to  carry  on 
a  trade  or  adventure  for  their  common  benefit, 
each  contributing  property  or  services,  and 
having  a  community  of  interest  in  the  profit s.< 
Ward  V.  Thompson,  63  U.  8.  22  How.  880, 
884  [16:  249,  251]. 

Some  of  the  principles  applicable  to  the  ques- 
tion of  the  liability  of  a  partner  to  third  per- 

8lt» 


( 


[6181 


611-425 


SUFRBMB  COUBT  OF  THB  UviTKD  STATSa. 


Oct.  Tax, 


N 


r 


sons  were  slated  bj  ChirfJuiHce  Marshall  Id 
a  general  way  as  follows:  *'Tbe  power  of  an 
agent  is  limited  by  the  authority  given  him;  and 
if  be  transcends  that  authority,  the  act  cannot 
affect  his  principal:  be  acts  no  longer  as  an 
agent.  The  same  principal  applies  to  partners. 
One  binds  the  others  so  far  only  as  he  is  the 
agent  of  the  others."  "A  man  who  shares  in 
the  profit,  althouirh  his  name  may  not  be  in 
the  firm,  is  responsible  for  all  its  debts." 
"Stipulations  [restricting  the  powers  of  part- 
DersJ  may  bind  the  partners,  but  ou^bt  not  to 
affect  those  to  whom  they  are  unknown,  and 
who  trust  to  the  general  and  well  established 
commercial  law.  Win$Hp  v.  Bank  of  United 
Stop's,  80  U.  8.  5  Pet  529,  561.  562  [8:  216, 
[619]  227,  228].  And  the  Chief  Justice  referred  to 
Waugh  ▼.  Oaf-ver,  2  H.  Bl.  235;  Ejt  parts 
Hamper,  17  Ves.  Jr.  408,  412;  Gow,  Partner- 
ship, 17. 

How  far  sharing  in  the  profits  of  a  partner- 
ship shall  make  one  liable  as  a  partner  has  been 
a  subject  of  much  judicial  discussion,  and  the 
Tarious  definitions  have  been  approximate 
rather  than  exhaustive.        ^ 

The  rule  formerly  laid  down,  and  long  acted 
on  as  established,  was  that  a  man  who  received 
a  certain  share  of  the  profits  as  profits,  with  a 
lien  on  the  whole  profits  as  security  for  his 
share,  was  liable  as  a  partner  for  the  debts  of 
the  partnership,  even  if  it  had  been  stipulated 
between  him  and  his  copartners  that  he  should 
Dot  be  so  liable;  but  that  merely  receivinsr  com- 
pensation for  labor  or  services,  estimated  by  a 
certain  proportion  of  the  profits,  did  not  ren- 
der one  liable,  as  a  partner.  Story,  Partner- 
ship, chap.  4;  8  Kent,  Com.  25  noU,  82-84;  Ex 
parte  Hamper,  above  cited;  Pott  v.  Eyton,  8 
C.  B.  82,  40;  Hostwick  v.  Champion,  11  Wend. 
571.  and  18  Wend.  175,  184.  185:  BurekU  v. 
Eekart,  1  Denio.  837,  and  8  N.  Y.  182;  Denny 
T.  Cabot,  6  Met.  82;  Fitch  t.  Harrington,  18 
Grav,  468,  474:  Brundred  v.  Mtuasy,  25  N.  J. 
L.  268,  279,  674.  The  test  was  often  stated  to 
be  whether  the  person  sought  to  be  charged  as 
a  partner  took  part  of  the  profits  as  a  princi- 
pal, or  only  as  an  agent.  Benjamin  v.  Portent, 
2  H.  Bl.  590,  592;  Collycr.  Partnership  (1st 
cd.)  14;  Smith,  Merc.  llaw  (1st  ed.)  4;  Storv^ 
Partnership,  S  55;  tjoomis  v.  Marshall,  \i 
Conn.  69,  78;  Burc^e  v.  Eekart,  1  Denio.  887, 
841;  Hailet  v.  Desban,  14  La.  Ann.  585. 

Accordingly,  this  court,  at  December  term, 
1860.  decided  that  a  person  employed  to  sell 
goo<ls  under  an  a<?reement  that  he  should  re- 
ceive half  the  profits,  and  that  they  should  not 
be  less  than  a  certain  sum,  was  not  a  partner 
with  his  cmplover.  ''Actual  participation  in 
the  profits  as  principal,"  said  Mr,  Justice  CWt 
ford  in  delivering  judgment,  "  creates  a  part- 
nership as  between  the  parties  and  third  per- 
sons, whatever  mav  be  their  intentions  in  that 
behalf,  and  notwithstanding  the  dormant  part- 
ner was  not  expected  to  participate  in  the  loss 
[620]  beyond  the  amount  of  the  profits,"  or  "  may 
have  expressly  stipulated  with  his  associates 
airainst  all  the  usual  incidents  to  that  relation. 
That  rule,  however,  has  no  application  what- 
ever to  a  case  of  service  or  special  agency, 
where  the  em  ploy  6  has  no  power  as  a  partner 
in  the  firm  and  no  interest  in  the  profits,  as 
property,  but  is  simply  emploved  as  a  servant 
or  special  agent,  and  is  to  receive  a  given  sum 
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out  of  the  profits,  or  a  proportioo  of  the      ^ 
as  a  compensation  for  bia  aervicet.*    Bertht^'] 
▼.  Goldsmith,  65  U.  8.  24  How.  596.  5lx  »t 
[16:  762,  764,    765].     See    abo  Sermtv  « 
FVwr,  75  U.  8.  8  Wall.  202,  215,  22S-S88  ':>, 
806,  810.  818,  8141:  Heekwith  t.  TeOei,  95  F 
S.  289.  293  [24:  496.  498];  Edtemfst.  fra-;. 
62  Pa.  874;  Btirnett  ^r.  Snyder, %\  N.Y.  550.  *V 
Mr,  Justice  Storv,  at  the  be^noia|E  oif  h.4 
Commentaries  on  Partoer^bip.  first  pobiishe'd 
in  1841,  said:    "Every  partner  Is  aa  spr-.; 
of  the  partnership;  and   bia  rigfati,  poien. 
duties  and  obligations  arc  io  maoy  Ripe<;'« 
governed  by  the  same  rules  and  prindplet  u 
those  of  an  a^ent    A  partner,  indeed,  rr^ 
ally  embraces  the  character  both  of  ipnan 
pal  and  of  an  agent     So  far  as  be  ids  !.- 
himself  and  his  own  interest  in  the  oooobu 
concerns  of  the  partnership,  be  may  proper^ 
be  deemed  a  principal;  and  ao  f tr  as  he  >.- * 
for  his  partners  he  ma^  aa  pioperiy  be  dniLr: 
an  agent.    The  prinapal  distinctioo  becw*^, 
him  and  a  mere  agent  is,  that  he  has  i  coe 
munity  of  interest  with  the  other  paitBcn  d 
the  whole  property  and  busiiieM  and  rapoc^ 
bilities  of  the  partnership;  wbereas  aa  aiiKt. 
as  such,  has  no  intereat  in  eilhcc   Pii^ 
considers  partnership  aa  bat  a  special  of  Bf 
date,  saying.  Contractus  sKietatis,  a««  mv 
ae  contractus  mandati,'*^  Aflenrarda,  la  da 
cussing  the  reasons  and  the  limits  of  tke  mir 
by  which  one  may  be  ebarged  as  a  partoer  h 
reason  of  having  received  part  of  the  pntsof 
the  partnership,   Mr.  Justtee  Sunt  obKrm: 
that  the  rule  was  justified,  and  the  osrs  ia 
which  it  had  heen  applied  reooodkd,  bf  e» 
sideringthat  "a  participation  in  the  pro6ti«£i 
ordinarily  establish  the  existoioe  of  a  psftaer 
ship  between  the  partiea  in  favor  of  thM  pe 
sons,  in  the  absenoe  of  all  other  opporiafdr 
cumstances;"  but  that  it  is  not'*to  WRfwM 
as  anything  more  than  mere  pntnmpdfeand 
thereof,  and  therefore  liable  to  he  wprihd  tu 
oyercome  by  other  drcumstanoet,  aad  sol  • 
of  itself  overcoming  or  controlUoig  thm;'^ 
therefore  that  '*  if  the  partkipatioo  ia  tte  pnf 
its  can  be  clearly  shown  to  be  In  the  dMac 
ter  of  agent,  then  the  presumpcioo  ^fj"^'^ 
ship   is  repelled."    And  acam:    *'Tm  tm 
rule,  ex  iBquo  et  bono,  wonra  seem  to  kt  ikt* 
the  agreement  and  intentioo  of  the  ptftr* 
themselves  shonld  govern  all  the  CMct.  I- 
they  intended  a   partnership  ia  tb*  csfi^ 
stock,  or  in  the  profits,  or  in  both,  tbea  ^^ 
the  sjirce  rule  should  apply  in  ftvor  of  tfcir* 
persons,    even    if  the    agrceineoi  w«ft  c 
known  to  them.    And  on  the  other  kii^ 
no  such  partnership  were  intended  betwe«* 
parties,  then  that  there  should  he  aoee  mj^ 
third  persons,  unless  where  the  P''^^^ 
held  themselves  out  at  partneis  lo  the  pvB^ 
or  their  conduct  operated  as  a  tnad  or » 
oeit  upon  third  persona.**    Stoiy,  ftiti*"^ 

Baron  Parke  (afterwards  LsriWimsmr 
appears  to  have  taken  mndi  the  ■■•!*? 
of  the  subject  as  Mr.  Justiet  Star?.  BoA  ■ 


the  Court  of  Exchequer,  and  ta  the  Bos"" 
Lords,  he  was  wont  to  treat  thettshffi^*^ 
sought  to  be  charged  as  a  donnsatpify*^ 
the  acts  of  the  acuve  partners  it  dyajwf^ 
the  law  of  principle  and  agent  B"**** '' 
2>raA»  (1841)  9  MeesL  4  W.  79,  «;  W*«  '• 
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VhiUheadaS^  10  Mees.  &  W.  608,  504;  Er- 
eat  ▼.  Nich6U9  (1857)  6  H.  L.  Cas.  401,  417; 
^KP  ▼.  Biekman  (1860)  8  H.  L.  Cas.  268,  312. 
LDd  In  Co9  T.  Hickman  he  quoted  the  state- 
lents  of  Stoiy  and  Pothier  from  Stoiy  on 
Partnership,  §  1,  aboTO  cited. 

In  that  caae,  two  merchants  and  copartners^ 
lecomin^  embarrassed  in  their  circumstances, 
^signed  all  their  property  to  trustees,  empow- 
ring  them  to  cany  on  the  business,  and  to  di- 
ride  the  net  income  ratably  among  their  credit- 
>r8,  (all  of  whom  became  parties  to  the  deed.) 
md  to  pay  any  residue  to  the  debtors,  the  ma- 
fority  of  the  creditors  being  autboiized  to 
make  rales  for  conducting  the  business  or  to 
QUI  an  end  to  it  altogether.    The  House  of 
Lorday     differing   from  the  majority  of  the 
judges  'Who  delivered  opinions  at  various  stages 
of  the  case,  held  that,  the  creditors  were  nut 
liable  as  partners  for  debts  incurred  by  the 
trustees    in  carrying  on  the  business  under 
tbe  aasigpiment.  The  decision  was  put  upon  the 
ground  that  the  liability  of  one  partner  for  the 
acts  of  his  copartner  is  in  truth  the  liability  of 
a  prlDcipal  for  the  acts  of  his  agent;  that  a 
tight  to  participate  in  the  profits,  thoucrb  co- 
geut,  ia  not  conclusive,  evidence  that  the  busi- 
ness is  carried  on  in  part  for  the  person  receiv- 
ing them;  and  that  the  test  of  his  liability  as  a 
partner  is  whether  he  has  authorized  the  man- 
agers of  the  business  to  carry  it  on  in  his  behalf. 
Car  ▼.  Hickman,  8  H.  L.  Cas.  268,  804,  806. 
312,  318;  8.  C.  nom.  Whcatcroft  v.  Hickman,^ 
C.  B.  N.  8.  47,  90,  92,  98,  99. 

The  new  form  of  stating  the  general  rule 
did  not  at  first  prove  easier  of  application  than 
the  old  one;  for  in  the  first  case  which  arose 
afterwards  one  judge  of  three  dissented;  Kil- 
Aaw  ▼.  Jukea,  8  Best.  &  8.  847;  and  in  the 
next  case  the  unanimous  judgment  of  four 
tndges  in  the  Common  Bench  was  reversed  by 
four  judgea  against  two  in  the  Exchequer 
Chamber.    ButUn  y.  Sharp,  18  0.  B.  N.  8. 
614,  and  L.  R  1  0.  P.  86.    And,  as  has  been 
pointed  out  in  later  English  cases,  the  refer- 
ence to  agency  as  a  test  of  partnership  was 
unfortunate  and  inconclusive,  inasmuch  as 
agency  results  from  partnership  rather  than 
partnership  from  agency.    Kelly,  C.  B.,  and 
Ckasby,  B.,  in  Holme  v.  Hammond,  L.  R  7 
£xch.  218,  227,  288;  Jessel,  M.  R,  in  PooUy 
V.  Jhiver,  L.  R.  5  Ch.  Div.  458,  476.    Such  a 
test  seems  to  give  a  synonym,  rather  than  a 
definition:  another  name  for  the  conclusion, 
rather  than  a  statement  of  the  premises  from 
which  the  conclusion  is  to  l)e  drawn.    To  say 
that  a  person  is  liable  as  a  partner,  who  stands 
in  the  relation  of  principal  to  those  by  whom 
the  btisiness  is  actually  carried  on,  ados  noth- 
ing by  way  of  precision,  for  the  very  idea  of 
partnership  includes  the  relation  of  principal 
tod  agent. 

lu  the  caae  last  above  cited,  Sir  George 
Vessel  said :  "  Tou  cannot  grasp  the  notion  of 
agency,  properly  speaking,  unless  you  grasp 
the  notion  of  the  existence  of  the  firm  as  a  sep- 
srate  entity  from  the  existence  of  the  partners; 
s  notion  which  was  well  grasped  by  the  old 
Roman  lawyers,  and  which  was  partly  under- 
stood in  the  courts  of  equity."  And  in  a  very 
fecent  case  the  Court  of  Appeals  of  New  York, 
tban  which  no  court  has  more  steadfastly  ad- 

liaU.8. 


hered  to  the  old  form  ot  stating  the  rule,  has 
held  that  a  partnership,  though  not  strictly  a 
legal  entity  as  distinct  from  the  persons  com- 
posing it,  yet  being  commonly  so  regarded  by 
men  of  business,  might  be  so  treated  in  inter- 
preting a  commercial  contract  Bank  cf  Buf- 
falo V.  Thompnon,  121  N.  Y.  280. 

In  other  respects,  however,  the  rule  laid 
down  in  Chx  v.  Hickman  has  been  unbesitat- 
ingljr  accepted  in  England,  as  explaining  and 
modifying  the  earlier  rule.  Re  English  db  Irish 
C.  db  U,  Aseur.  Soe.  1  Hem.  &  Mil.  85.  106, 
107;  Afolltoo  V.  Court  of  Wards,  L.  R  4  P.  C. 
419,  435;  Boss  v.  Parkyns,  L.  R  20  Eq.  831, 
335;  Ex  parte  Tennant,  L.  R  6  Ch.  Div.  303; 
Ex  parte  DeUiasse,  L.  R  7  Ch.  Div.  511;  Bade 
ley  v.  Consolidated  Bank,  L.  R  38  Ch.  Div.  238. 
See  also  Datds  v.  Patrick,  122  U.  8.  138,  151 
[80:  1090,  10941;  Eastman  v.  Clark,  53  N.  H. 
276;  Wild  v.  iJavenporl,  48  N.  J.  L.  129,  5 
Cent.  Rep.  78;  Seabury  v.  BoOes,  51  N.  J.  L. 
108.  and  52  N.  J.  L.  418;  Morgan  v.  Farrel,  58 
Conn.  418. 

In  the  present  state  of  the  law  upon  this 
subject,  it  may  perhaps  be  doubted  whether 
any  raore  precise  general  rule  can  be  laid  down 
than,  as  mdicated  at  the  beginning  of  this 
opinion,  that  those  persons  are  partners,  who 
contribute  either  propc^rty  or  money  to  carry 
on  a  joint  business  for  thoir  common  benefit, 
and  who  own  and  share  the  profits  thereof  in 
certain  proportions.  If  they  do  this,  the  inci- 
dents or  consequences  follow,  that  the  acts  of 
one  in  conducting  the  partnership  business  are 
the  acts  of  all;  that  each  is  agent  for  the  firm 
and  for  the  other  partners;  that  each  receives 
part  of  the  profits  as  profits,  and  takes  part  of 
the  f  imd  to  which  the  creditors  of  the  partner- 
ship have  a  right  to  look  for  the  payment  of 
theu-  debts;  that  all  are  liable  as  partners  upon 
contracts  made  by  any  of  them  with  third 
persons  within  the  scope  of  the  partnership 
business;  and  that  even  an  express  stipulation 
between  them  that  one  shall  not  be  so  liable, 
though  good  between  themselves,  is  ine&ectual 
as  against  third  persons.  And  participating  in 
profits  is  presumptive,  but  net  conclusive,  evi- 
dence of  partnership.  * 

In  whatever  form  the  role  ia  expressed,  it  is 
universally  held  that  an  agent  or  servant,  whose 
compensation  is  measured  by  a  certain  propor- 
tion of  the  profits  of  the  partnership  business, 
is  not  thereby  made  a  partner,  in  any  sense. 
8o  an  agreement  that  the  lessor  of  a  hotel  shall 
receive  a  certain  portion  of  the  profits  thereof 
bjT  way  of  rent  does  not  make  him  a  partner 
with  the  lessee.  Perrine  v.  Hankinson,  UN. 
J.  L.  215;  Holmes  v.  Old  Colony  B,  Corp.  5 
Gray,  58;  Beccher  v.  Busfi,  46  Mich.  188.  And 
it  is  now  equally  well  settled  that  the  receiving 
of  part  of  the  profits  of  a  comm»^ial  partner- 
ship, in  lieu  of  or  in  addition  \4}  interest,  by 
way  of  compensation  for  a  loan  of  money,  has 
of  Itself  no  greater  effect  Wilson  v.  Edmonds, 
130  U.  8.472,  482^:  1025,  1029];  Richardson 
V.  H'ighiU,  76  N.  Y.  55;  Curry  v.  Fowler,  87 
N.  Y.  88;  Cassidy  v.  HaU,  97  N.  Y.  159;  Smith 
V.  Knight,  71  111.  148;  WiUiams  v.  Sautter,  7 
Iowa,  435,  446;  Boston  A  Colorado  Smelt.  Co.  v. 
Smith,  13  R  I.  27;  MoUwo  v.  Court  of  Wards, 
L.  R.  4  P.  C.  419,  and  Badeley  v.  Consolidated 
Bank,  L.  R  38  Ch.  Div.  28o. 
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Id  some  of  the  cases  most  relied  on  by  the 
plaiDtiff,  the  person  held  liable  as  a  partner 
furnished  the  whole  capital  on  which  business 
was  carried  on  by  another,  or  else  contributed 
part  of  Uie  capital  and  took  an  active  part  in 
the  management  of  the  business.  Beauregard 
V.  Ckue,  91  U.  8.  184  [28;  2681;  Hackett  v. 
Stanley,  115  N.  Y.  625.  627,  628,  688;  Pratt 
V.  Langdon,  12  Allen,  544,  and  97  Mass.  97, 
lUwland  ▼.  Long,  45  Md.  489.  And  in  Mollwo 
V,  Court  cf  Wa/rdi,  abo?e  cited,  after  speaking 
of  a  contract  of  loan  and  security,  in  which  no 
partnership  was  intended,  it  was  Justly  ob- 
served: "if  cases  should  occur  where  any 
persons,  under  the  guise  of  such  an  arrange- 
ment, are  really  tradinj?  as  principals,  and  put- 
ting forward,  as  ostensible  traders,  others  who 
are  really  their  agents,  they  must  not  hope  by 
such  devices  to  escape  liability;  for  the  law  in 
cases  of  this  kind,  will  look  at  the  body  and 
suhetance  of  the  arrangements,  and  fasten  re- 
sponsibility on  the  parties  according  to  their 
true  and  real  character."  L.  R.  4  C.  P.  488. 
But  in  the  case  at  bar  no  such  element  it 
found. 

Throughout  the  original  agreement  and  the 
renewals  thereof,  the  sum  of  tlO,000  paid  by 
Perry  to  the  partnership,  and  for  which  they 
gave  him  their  promissory  notes,  is  spoken  of 
as  a  loan,  for  which  the  partnership  was  to 
pay  him  legal  interest  at  all  events,  and  also 
pay  him  one  tenth  of  the  net  yearly  profits  of 
the  partnership  business  If  those  profits  should 
exceed  the  sum  of  $10,000.  The  manifest  in- 
tention of  the  parties,  as  apparent  upon  the 
face  of  the  agreements,  was  to  create  the  rela- 
tion of  debtor  and  creditor,  and  not  that  of 
partners.  Perry's  demanding  and  receiving 
accounts  and  payments  yearly  was  in  accord- 
ance with  his  right  as  a  creditor.  There  is 
nothing  in  the  aprreement  itself,  or  In  the  con- 
duct of  the  parties,  to  show  that  he  assumed 
any  other  relation.  He  never  exercised  any 
control  over  the  business.  The  legal  effect  of 
the  instrument  could  not  be  controlled  by  the 
testimony  of  one  of  the  partners  to  his  opinion 
that  "it  was  capital  he  had  in  the  business  the 
same  as  ours;  we  owed  it  to  him;  of  course 
we  owed  it  )o  him  if  we  did  not  lose  it" 

Upon  the  whole  evidence,  a  Jury  would  not 
be  Justified  in  inferring,  on  the  part  of  Perry, 
either  "actual  participation  in  the  profits  as 
principal,"  within  the  rule  as  laid  down  by  this 
court  in  Berthold  v.  Ooldimith;  or  that  he  au- 
thorized the  business  to  be  canied  on  in  part 
for  him  or  on  his  behalf,  within  the  rule  as 
stated  in  Cog  v.  Etekman  and  the  later  En- 
glish cases.  There  being  no  partnership,  in 
any  sense,  and  Perry  never  having  held  him- 
self out  as  a  -partner  to  the  plaintiff  or  to  those 
under  whom  he  claimed,  the  Circuit  Court 
riflrhtly  ruled  that  the  action  could  not  be 
maintained.  PUasanti  v.  Fant,  89  U.  8.  22 
Wall.  116  [22:  7801;  ThomptonY.  Fint  Nat. 
Bank  qf  Toledo,  111  U.  8.  529  [28:  507]. 

Judgment  afPjrmed, 

Mr,  t/tf«lM0  Brown,  not  having  been  a  mem- 
ber of  the  court  when  this  caae  was  argued,  took 
no  part  in  its  dadaloB. 
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BERNARD  BEER8.  Plff.  ^  At., 

V, 

THOMAS  MACKHC. 
(See  Mem.  of  &  C  Reporter^  ed.  aBSD 

Judgment  affirmed  by  divided  eourU 

The  court  below  held : 
L  ThatapenonhokUniraoontraotfior  Uie  par* 
ohase  of  lands,  stipulatlDg  for  poMevion  aod  for 
warrantj  deed  upon  payment  of  the  h^lanr^t  of 
the  purchase  money,  can  maintaJn  C(Jeotmeat  for 
the  land  against  another  peiion  in  posMS  sioa. 

I.  A  writing  given  tfj  the  local  agent  of  a  raflwey 
company  stating  that  be  baa  received  of  a  per- 
son one  fifth  payment  on  a  tract  of  tbe  company^ 
land  therein  described  subject  to  approval  of 
the  land  commissiooer  of  tbe  company  and  sold 
on  five  years*  time,  is  only  a  propoaitiOD  which 
does  not  create  a  conf  ract  of  sale  iMndinc  on  tbe 
company,  by  tbe  faUure  of  tbe  commiailoner  to 
reject  tbe  proposition  within  a  reasonable  time 

8.  That  as  no  officer  or  agent  of  tbe  company, 
ever  madu  a  valid  contract  with  aucb  person  be 
acquired  nothing  by  accompanying  hia  propoat- 
tion  to  purchase  by  a  deposit  of  part  of  tbe  pur- 
chase price. 

[No.  247.] 
Decided  April  4, 1899. 

IN  ERROR  to  the  Chrcuit  Court  of  the  United 
States  for  the  District  of  Nebraska,  to  re- 
view a  judgment  in  ejectment  for  certain 
lands  in  I^ebraska,  in  favor  of  Thomas  Mac^ 
kin,  p1ainti£F»  against  Bernard  Beers,  defend- 
ant.   Affirmed  by  a  divided  court, 

Metere,  John  I«. Webster  and  Jeffersoa 
Cluuidler  for  plaintiff  in  error. 

MeeerM,  John  F.  Dillon  and  Harrx  Hnb* 
bard  for  defendant  in  error. 

The  following  b  the  ofrfoion  of  the  U.  9. 
Circuit  Court: 

Brewer,  C.  /.:  9 

"This  is  an  action  in  ejectment.  It  was 
tried  before  a  jury  and  a  special  verdict  found, 
and  the  case  is  now  submitted  on  nrotioos  by 
each  party  for  judgment  upon  thst  special 
Terdict,  as  well  as  upon  a  motion  by  the  de- 
fendant for  a  new  trial. 

**The  facts  as  found  by  the  Jury  are  these: 
The  land  was  patented  to  the  Union  Padfic 
Railway  Company  as  a  part  of  its  land  graot. 
The  plaintiff  holds  a  contract  of  purchase  stipu- 
lating for  possession  and  for  warranty  deed  up- 
on the  payment  of  the  balance  of  the  purchase 
money.  The  first  proposition  of  defendant 
is  that,  the  full  le^al  title  being  in  the  railway 
company,  plaintiff  cannot  maintain  in  th& 
court  an  action  in  ejectment.  It  is  enough  to 
refer  to  the  case  of  kelenthin  t.  Keith,  17  Fed. 
Rep.  688.  in  which  case  Mr.  Juetice  Miller, 
the  presiding  Judge  of  this  circuit,  held  that  a 
party  holding  under  a  similar  contract  could 
maintain  an  action  in  ejectment  The  farther 
question  arises  upon  these  facts: 

«'0n  the  2l8t  of  March.  '88.  a  date  anterior 
to  the  contract  with  plaintiff,  J.  H.  McCoa- 
nell,  the  local  agent  of  the  raflwar  company 
at  North  Platte,  executed  to  defendaot  a  wrii- 
log,  of  which  this  is  a  copy: 
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'To  be  given  to  the  purchaser. 

*  'No.  808S. 
"  liftDd  departmeot,  U.  P.  R  R.  Co. 

"  l^ebraaka.  North  Platte,  March  21, 1888. 

**  *Keceived  of  Bemhard  Beer,  of  Noith 
la  tie.  Neb.,  alx  hundred  and  eighty  dollars 
od  sixty  cents  ($680.60)  on  account  of  first 
ne  fifth  payment  on  the  north  half  of  section 
ne  (1)  and  the  north  half  of  section  three  (8), 
>wDship  thirteen  (13),  range  thirty-two  (82); 
ast  half  of  section  thirty-three  (88)  and  all  of 
?ctioD  thirty-five  (85),  township  fourteen  (14) 
aoge  thirty-twd(^),containing  1,861^  acres, 
t  ^.50  per  acre. 

"Subject  to  the  approval  of  the  land  commis- 
ioners  at  the  otSLce  of  the  company,  at  Omaha, 
Nebraska. 

'*8old  on  Ufa  years  time. 

J.  H.  McConnell.' 

"Thia  contract  was  immediately  forwarded 
o  the  land  commissioner  at  Omaha.  A  part 
he  consideration  transmitted  was  $892  in 
x>uDty  warrants.  The  warrants  were  immed- 
aiely  returned  and  money  substituted  therefor 
>y  defendant.  On  the  80(h  day  of  June,  '88, 
he  defendant  was  notified  that  the  land  com- 
nisfioner  did  not  approve  of  the  contract,  and 
the  money  he  had  -  paid  was  tendered  to  him. 
rhe  question  is  whether  this  delay  on  the  part  of 
he  lailway  company  created  a  valid  contract 
between  it  and  the  di  fendant  It  is  insisted  up- 
:>n  the  part  of  defendant  that  this  delay— a  delay 
}f  over  three  months — was  equivalent  to  an 
leceptance  of  the  contract  and  a  ratification  of 
the  acta  of  the  agent,  and,  if  not  so  absolutely 
ss  a  matter  of  law,  that  the  question  whether 
the  railway  company  acted  within  a  reasonable 
time  should  have  been  left  to  the  determina- 
tion of  the  jury.  On  the  other  hand,  it  is  in- 
sisted by  the  plaintiff  that  this  instrument  and 
the  transaction  between  the  agent,  Mr.  Con- 
oell,  and  the  defendant  was  a  mere  proposition 
on  the  part  of  defendant  to  purchase  and  in  no 
way  binding  upon  the  railway  company  until 
accepted  by  it. 

"The  question  lies  within  a  narrow  com- 
pass, but  I  confess  to  have  been  much  per- 
plexed by  it.    Many  authoii  ies  are  cited  by 
counsel   for  defendant  in  his  most  able  and 
elaborate  brief  to  the  elTect  that  where  a  princi- 
pal knows  what  his  agent  has  assumed  to  do 
sod  delays  for  a  length  of  time  to  repudiate 
•uch  action  be  is  bound  by  it  the  same  as  if  he 
bad  formerly  approved  it.    With  some  hesita- 
tion I  have  come  to  the  conclusion  that  these 
sntborities  are  not  in  point    They  all  seem  to 
test  upon  this  assu mptinn :    That  the  agent  has 
sfltumed  to  fully  complete  a  contract  or  to  act 
as  though   he  was   fully  authorized  by  his 
priQcipaL    In  such  cases,  when  the  principal 
is  informed  of  what  the  agent  has  done,  it  is 
well  argued  that  if  he  says  nothing  or  does 
nothing  to  repudiate  such  act  or  contract  he  is 
satisfied  with  and  accepts  it.    But  this  instru- 
meot  on  the  face  of  it  shows  that  the  agent  did 
^ot  assume  authority  to  make  a  sale.    He  did 
not  pretend  to  make  a  binding  contract  on  the 
pwt  of  the  railway  compan v.    The  face  of  the 
l^per  itself   shows  that  it   was    subject   to 
the  approval  of  the  land  commissioner,  so  that 
^D  if  the  agent  had  represented  that  he  had 
fnU  authori^  the  defendant  was  notified  by 
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the  terms  of  the  paper  gfreii  to  him  that  he 
had  not,  and  that  the  whole  matter  was  to 
be  referred  to  and  subject  to  the  approval 
of  the  land  commissioner.  In  other  words, 
it  stands  simply  as  a  proposition;  no  more 
and  no  less.  It  binds  uie  companv  no  more 
than  if  defendant  had  written  to  it  offering 
to  buy  the  land  and  enclosing  a  certain  sum 
as  part  payment  and  the  railway  company, 
through  its  proper  ofiScer,  had  acknowledgea 
the  receipt  ox  the  money  and  notified  him  that 
his  proposition  would  M  considered  and  sub- 
sequently acted  upon.  Under  such  circum- 
stances would  the  failure  to  act  upon  the 
proposition  within  a  reasonable  time  create  a 
contract?  A  contract  is  said  to  imply  the 
consent  of  two  minda  There  never  has  been 
an  assent  on  the  part  of  the  railway  company, 
and,  whatever  comment  may  be  made  or  criti- 
cism placed  upon  the  delay  of  the  railway 
company,  can  it  be  said  that  it  is  bound  by  a 
contract  to  which  it  has  never  assented?  When 
a  proposition  of  purchase  of  real  estate  is  sent 
by  mail  must  the  owner  decline  the  propositioa 
immediately  under  penalty  of  being  adjudged 
to  have  accepted  it?  On  the  contrary,  ic  not 
the  rule  universal  that  the  proposition  must  be 
in  terms  accepted  before  a  valid  contract  ia 
made?  If  the  defendant  was  unwilling  to 
wait  till  the  railway  company  had  fully  con- 
sidered his  proposition,  he  could  have  de- 
manded a  return  of  his  money;  if  he  said 
nothing  it  must  be  assumed  that  he  was  willing- 
that  it  should  take  the  time  that  it  did  to  de- 
termine whether  it  would  accept  or  reject  hia 
proposition.  As  it  does  not  appear  that  any 
oflicer  or  agent  of  the  railway  company  ever 
made  or  pretended  to  make  a  valid  contract 
with  the  defendant,  it  must  be  held  that  he  ac- 
quired nothing  by  simply  accompanvlng  hia 
proposition  to  purchase  by  a  deposit  of  part  of 
the  purchase  price. 

"As  he  took  nothing  by  his  ne^otiationt  with 
the  company,  and  as  the  plaintiff  has  a  valid 
contract  of  purchase,  I  am  of  opinion  that  the 
plaintiff  has  the  title  and  must  take  judgment 
upon  the  special  verdict."  ^ 

Decision  announced  by  Jfr.  OMrf  Juitke- 
Fuller: 

Jud^ent  affirmed  with  costs  and  interest 
by  a  divided  court 


JOHN  PRIOB,  Admr.,  Plff.  in  Err., 

9, 

DBTROIT,  GRAND  HAVEN  A  MILWAU-^ 

EEE  R.  CO. 

(Bee  Mem.  of  a  a  Beporter*8  ed.'.e61.) 

t 

Judgment  affirmed  by  a  divided  court. 

The  oourt  below  bavin?  held  that  the  telegrraph 
operator  at  the  station,  by  whose  ne/rligenoe  the- 
aoddent  io  this  case  happened,  was  a  fellow  serv- 
ant  with  the  enirioeer  the  person  killed,  an<k 
that  therefore  his  admiolstrator  could  not  re- 
cover damages  for  his  death,  the  ludfftnent  for 
the  defendant,  the  railway  ooropuuy,  is  ttffirmed 
In  this  court  by  a  divided  court 

[No.  219.1 
Decided  Jtarcli  tS,  iSOf. 
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IN  ERROR  to  the  CircDit  Conrt  of  the  United 
States  for  the  eastern  district  of  Michigan, 
to  review  a  judgment  for  defendant,  the  De- 
troit, Grand  Haven  &  Milwaukee  Railway 
Company,  in  an  action  brought  by  John  Price, 
administrator  of  William  U.  Price,  deceased, 
to  recover  for  the  death  of  plaintiff's  intestate, 
alleged  to  have  been  caused  by  the  negligence 
of  the  defendant.    Affirmed  by  a  divided  court 

Meure,  Don   M.  Dickinson  and  Elliott 
O.  StoTenson  for  plaintiff  in  error. 

Mestre,  E. W.  Meddancrh  and  W.  A.  Day 
for  defendant  in  error. 

Statement  from  brief  for  plaintiff  in  error: 

"  This  action  is  brought  in  accordance  with 
the  provisions  of  the  statute  of  the  State  of 
Michigan,  authorizing  suit  to  be  brought  and 
<iamages  to  be  recovered  by  the  personal  rep- 
resentatives of  a  deceased  person,  in  those  cases 
where  the  deceased  came  to  his  death  by  rea- 
son of  the  negligence  of  wrong  doing  of  any 
person  against  whom  he  would  himself  have 
had  a  right  of  action  for  the  same,  had  he  sur- 
vived the  injury. 

••Howell,  Ann.  Stat.  Mich.  §§  8991,  8992, 
^13,  and  8814.  ^ 

'•  On  the  27th  day  of  November,  1886.  Wil- 
liam H.  Price,  the  plaintiff's  intestate,  was  an 
•engineer  in  the  employ  of  the  Detroit,  Qrand 
Haven  &  Milwaukee  Railway  Company,  the 
-defendant  in  error,  and  on  that  day  was  pro- 
ceeding eastward  on  the  railway  of  said  com- 
pany between  the  stations  of  (3 rand  Rapids 
and  Lowell,  in  charge  of  an  ?ni^ine  drawing  a 
train,  known  as  Special  No  82  Lowell  lies 
east  of  Grand  Rapids,  and  the  station  of  Ada 
is  intermediate  between  these  points.  On  the 
day  and  at  the  time  mentioned,  a  certain  other 
train  upon  said  road,  known  as  No.  11,  pro- 
'Ceedin^  westward,  arrived  at  Lowell,  and  was 
there  det.^ined  for  a  period  of  some  twenty 
minutes,  switching  cars,  etc.,  preparatory  to 
<rontinuing  its  journey.  Some  forty  minutes 
before  the  arrival  of  the  last  named  train  at 
Lowell,  the  station  agent  at  that  point,  one 
Aaron  O.  Taft,  received  telegraphic  orders 
from  the  company's  train  despatcber  in  De- 
troit to  detain  it  at  Lowell  until  tlie  passage  east- 
ward of  said  train  No.  82,  which  would  meet 
it  at  that  point.  This  order  the  station  a^nt 
•did  not  deliver  to  the  conductor  of  No.  11,  as 
in  dutv  bound  to  do,  nor  did  he  In  any  man- 
ner inform  the  conductor  or  engineer  of  its 
reception.  Taft  was  both  station  agent  and 
telegraph  operator,  and  there  was  also  another 
operator  at  hia  station.  The  two  relieved 
•each  other  as  operators,  acting  alternately. 
After  receiving  the  order  mentioned. Taft  went 
out  into  the  company's  yard  to  look  for  some 
freight,  alleged  to  be  missing,  leaving  no  one 
in  charge  of  the  telegraph  office,  the  other 
operator  being  absent  at  hia  dinner.  During 
this  absence  of  Taf  t'a  the  other  operator,  having 
returned,  received  a  further  order  by  telegraph 
from  the  train  despatcber  at  Detroit,  directing 
tbat  train  No.  11  (then  being  at  Lowell,  as  al- 
ready stated)  should  meet  still  another  train, 
known  as  No.  84,  at  the  station  of  Ada  afore- 
said. This  order  the  last  named  operator 
•communicated  to  the  conductor  of  No.  11, 
who,  in  ignorance  of  the  order  first  mentioned, 
at  once  went  out  with  his  train  in  the  direc- 
tion of  Ada.    Between  Ada  and  Lowell,  and 
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about  five  miles  west  of  the  latter  itatioQ,  tndi 
No.  11  and  train  No.  82,  wbidi  iliooU  W^t 
passed  each  other  at  LowdU,  met  and  coQiiki  ~ 
the  collision  resulting  in  the  death  of  the  pUa* 
tiff's  intestate. 

'*  The  two  orders,  sent  bj  the  trdn  a^ittc^ 
er,  were  in  nowise  in  cooflict  with  each  other. 
Both  were  proper,  and  were  intended  to  be 
obeyed,  and  had  they  hten,  the  colUnoQ  wooU 
not  have  occurred.  There  is  no  dispute  iqna 
this  point;  the  sole  contention  la,  wbetiber  tkt 
act  of  negligence,  which  brought  ahooi  tbe 
collision  was  that  of  the  defenduit  oorporttioi 
itself  for  which  it  is  re^x>nsible,  or  the  Kt  of 
a  fellow  servant  of  the  deceased,  creatiaf  ao 
liability  on  the  part  of  the  defendant. 

*'  Suit  having  been  instituted  by  the  pbia- 
tiff,  as  administrator  of  the  estnie  of  the  d^ 
ceased,  the  cause  came  on  to  lie  tried  by  a  jnrr 
in  the  court  below,  on  the  12th  day  oC  Mvcl. 
1888.  The  plaintiff  having  shown  by  vtriois 
witnesses  the  facts  relied  upon  and  rested  its 
case,  the  defendant,  by  its  counsel,  rcqucsteil 
the  court  to  direct  a  verdict  in  iu  favor;  wbki. 
verdict  was  directed  and  relumed  aoooniifi^ 
ly;  and  judgment  thereon  was  entered  on  ite 
5th  dav  of  April.  1888." 

At  the  close  of  the  evidence  oo  the  trial  tk 
following  proceedings  took  place: 

Mr,  Harmon,  counsel  for  defendant:  Ia«l 
a  direction  to  the  Jury  by  your  boo<»'  thtt  i^ 
plaintiff  cannot  recover,  anci  the  specific  pvaai 
of  the  request  is  that  the  negligence  sbo«>  ■ 
tbat  of  a  fellow  servant  and  la  not  the  ae^ 
gence  of  the  company.  # 

Court:  I  have  considered  tt'  qoestioB  tks 
has  been  submitted  to  me  with  i  dextaet  to  tk 
liability  of  the  defendant  in  this  case. 

The  general  role  ia  well  aettled  that  vkOr  t 
railway  company  is  liable  generally  for  tte 
consequences  of  the  negligence  of  Its  etaplofei 
it  is  not  liable  to  its  own  servants,  to  iti  ovi 
employ^  for  the  negligence  of  a  feOov  tm- 
ploye.  That  is  an  excei  t  on  to  the  p^nb 
rule  of  the  liabilitv  of  persona  for  the  dcfso;*i 
or  negligence  of  their  servanta.  There  an  a- 
ceptions,  however,  to  the  exoeptioo,  sad  tky 
are  principally  classed  under  two  bcadi,  te 
of  these  exceptions  is  that  with  refcRacstot 
servant  or  em  ploy  6  whose  nesligenoe  cnH 
the  accident  stood  in  a  specM  rcMoo  lo  tk 
company,  that  in  such  case  the  fdkv  icmM 
might  recover  for  any  injuir  done  hj  bk  leti- 
gcnce.  The  second  exceptioo  k  that  if  a  Mtr 
or  fellow  servant  are  in  different  toawo- 
ployment,  different  species  of  employanctk 
rule  does  not  obtain. 

Now,  an  illustration  of  that  k  wboeaM.  .b^ 
instance.  Is  engaged  in  building  or  icpairi>C 
locomotives  or  cara  of  the  cooipaBy.  asd  ik 
person  injured  k  engaged  In  runaiag  th«^ 
18  a  brakeman  or  engineer,  and  aa  sawwt 
happens  by  the  negligence  of  tht  p*" 
havine  charge  of  the  engine  or  csrt  is  «t 
repairing  them  propc^y  or  hi  aUoviag^ 
to  be  out  of  repair,  tiie  oompaoy  will  k  M 
liable  to  a  brakeman  or  engineer  who  bM  kfl 
injured  by  such  negligence.  ^^_ 

So  an  illustratton  of  tl»e  other  oc^** 
that  if  a  brakeman  or  train  hand  be  ^i^'j}^ 
the  negligccce  of  the  superioteatei  «f  ^ 
road  or  of  the  assistant  superinteedeat.  «r  i>v 
one  having  superior  control  to  bin.  ii  *■" 
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Be  the  aerrant  may  recover  for  the  negligence 
tbe  saperintendeot. 

Now,  if  this  qaestion  had  arisen  prior  to  the 
ctelon  of  the  Supreme  Court,  in  the  Ross 
se  I  apprehend  there  would  have  been  no 
lest  ion  made  that  the  road  was  not  liable, 
ilie  Ross  case,  however,  the  Supreme 
>art  ^vent  so  far  as  to  hold  that  for  any  neg- 
;eDce  of  the  conductor  of  the  train — that  the 
»ndiictorof  the  train  so  far  represented  the 
tmpany  himself  that  for  his  negligence  a  per- 
n  employed  upon  a  train  as  an  engineer  or 
-Hkeman  might  recover  for  the  negligence  of 
e  conductor.  It  is  scarcely  too  much  to  say 
at  that  opinion,  which  was  pronoimced  by  a 
ajority  of  one  judge,  five  concurring  and  one 
issentmff,  was  a  surprise  to  tbe  profession, 
3d  if  it  is  to  be  intended  as  breaking  down 
le  law  as  it  waA  previouslv  understocNi,  then 
tbiok  the  plaintiff  would  be  entitled  to  go  to 
le  jury  in  this  case;  but  if  it  be  limit^  to 
rhaiit  actually  decided,  it  would  seem  that 
ale  ou^ht  not  to  be  extended.  Then,  in  that 
ase,  tms  case,  standing  as  it  does  upon  a  dif- 
crent  principle  to  a  certain  extent,  ought  not 

0  be  controlled  by  the  Ross  case. 
If  tbe  negligence  in  this  case  had  been  that 

»f  the  assistant  superintendent  in  telegraphing 
orders,  the  case  would  have  been  like  that  in 
Jhieago,  B.  db  Q,  R.  Co.  v.  MeLallen,  84  El. 
L09.  In  that  case  tbe  conductor  of  a  wild  train 
^as  ordered  by  telegraph  from  the  assistant 
(uperintendent  to  run  to  the  next  station  ahead 
of  the  passenger  train,  and  attempted  so  to  do, 
but  waa  killeaby  the  passenger  train  colliding 
with  his  train:  and  it  was  held  that  he  had  a 
right  to  expect  that  the  passenger  train  was  be- 
hind time  and  was  not  guUty  of  negligence 
which  would  preclude  recovery,  but,  the  fault 
being  with  the  assistant  of  the  road,  the  party 
mi^ht  recover.     €. 

In  this  case  the  i^erson  injured  was  the  fire- 
man, I  believe. 

Mr,  SUteMon:  If  vour  honor  please,  I  think 

1  have  found  a  case  m  the  Court  of  Appeals  of 
l^ew  York  that  governs  this  case. 

Court:  I  will  listen  to  it  if  you  have  it. 

Mr.  Stevenson  submits  the  case  referred  to 
«nd  another  one. 

The  court,  after  commenting  on  the  New 
York  case  and  the  Illinois,  says:  I  think  the 
•cases  are  distinguishable.  In  one  case  there 
was  the  negligence  of  an  employ^ — an  oper- 
^Uor — and  in  the  other  the  negligence  of  the 
person  whose  duty  it  was  to  give  Uie  orders. 

Now,  the  case  of  the  Chicago  db  J^arthtoest- 
•ern  Bailtoay,  23  111.,*  contains  a  very  exhaust- 
ive treatise  upon  this  subject.  It  would  be 
impossible  for  me  to  go  over  this  whole  case, 
hot  it  confirms  what  I  had  occasion  to  hold 
only  last  term,  and  certainly  I  have  been  as 
liberal  as  any  Judge  I  know  of  In  extendini; 
tbe  liability  of  a  corporation  where  the  negli- 
gence arose  from  the  negligence  of  a  person 
■eo^aged  in  a  different  employment;  and  as 
tbis  case  is  really  in  line  with  the  case  of  Aerk- 
feU  V.  Htimphreyt,  tried  last  term,  in  which  I 
beld  upon  the  trial,  and  the  circuit  Judge  was 
inclined  to  the  same  opinion,  that  a  track  re- 
pairer who  was  injured  by  the  negligence  of 
^  engineer  was  not  In  the  same  Tine  of  em- 

*Not  found  tD  the  volume  olted.— Bd. 
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ployment  as  tlie  engineer  and  that  the  road  was 
responsible  for  the  negligence  of  the  engineer, 
in  that  case.  I  held  that  the  track  repairer 
and  the  engineer  were  not  fellow  servants,  and 
that  is  what  is  held  in  the  23  IlL 

Now,  the  case  cited  by  defendant,  of  Slater 
Y.Jewett,  85  N.  Y.  61, 1  think  is  probably  the 
nearest  in  point  of  any.  There  is  a  case  in 
Indiana,  of  Robinson  v.  Terre  Haute  db  In- 
dianapolis R,  Co.  which  is  also  cited. 

In  delivering  tbe  opinion  in  that  case  the 
court  said  that  there  was  no  right  of  action 
against  the  railroad  companies. 

In  this  case  there  can  be  no  question  but 
what  the  engineer  and  the  operator,  at  this 
station  were  engaged  in  tbe  same  general  em- 
ployment, viz,  in  running  trains,  and  that  their 
duties  are  much  the  same — that  is,  they  both 
tended,  in  their  different  capacities,  to  the 
movement  of  the  running  of  trains  and  of  run- 
ning them  in  safety,  and  unless  I  am  to  over- 
rule this  whole  line  of  cases  it  seems  to  me 
that  these  persons  must  be  regarded  as  fellow 
servants.  If  there  was  any  negligence  of  the 
train  dispatcher  here — ^and  I  see  none  myself — 
it  would  be  a  much  closer  question,  and  I 
should  be  inclined,  upon  the  authority  of  the 
Ross  case,  to  hold  that  tbe  train  dispatcher  bad 
the  same  relation  to  tbe  operatives  of  a  train 
that  a  conductor  did,  only  in  a  different  sphere 
of  duty,  and  to  hold  that  the  train  dispatcher 
was  not  a  fellow-servant;  but,  as  I  said  before, 
the  Ross  case  is  a  very  close  case,  and  it  seems 
to  me  if  I  was  a  member  of  the  court  I  should 
have  been  a  dissenting  Justice.  Of  course,  the 
case  is  binding  here,  but  I  do  not  think  the 
case  controls  this  at  all,  and  they  are  quite  dif- 
ferent in  principle. 

My  conclusion  in  this  case  is  that  the  op- 
erator in  this  case,  by  whose  negligence  this 
accident  happened,  was  a  fellow  servant  with 
the  engineer,  tbe  person  injured,  and  that  the 
defendant  is,  therefore,  entitled  to  a  verdict. 

Gentlemen,  you  will  render  a  verdict  in  ac- 
cordance witb  the  instruction  of  the  court. 

To  which  plaintiff's  counsel  duly  excepted, 
as  follows: 

We  except  to  that  portion  of  the  charge  of 
the  court  that  the  defendant  is  entitled  to  a 
verdict  in  this  case. 

To  the  general  direction  of  the  court  that 
the  evidence  shows  that  the  operator's  negli- 
gence was  the  cause  of  the  collision  that  re- 
sulted in  the  death  of  plaintiff's  intestate  rath- 
er than  of  the  station  agent. 

Also  to  the  conclusion  in  tbe  charge  of  the 
court  that  the  station  agent  and  operator  in  ex- 
ecuting tbe  several  orders  of  the  train  dispatch- 
er was  a  fellow  servant  of  the  engineer,  race, 
who  was  killed. 

And  because  none  of  the  said  several  excep- 
tions made  as  aforesaid  appear  upon  the  rec- 
ords of  this  cause  the  said  Judge  before  whom 
said  cause  was  tried  has,  at  the  request  of 
plaintiff's  counsel,  settled  and  signed  this  bill 
of  exceptions  this  20th  day  of  July,  A.  D.  1888. 

Henry  B.  Brown,    [Seal.] 

^  District  Judge. 

Amgnments  of  Error. 

And  now  comes  the  above  named  plaintiff 
in  error,  by  Don  M.  Dickinson  and  Elliott  G. 
Stevenson,  his  attorneys,  and  says  that  in  the 
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record  and  prooeedings  bad  in  ttds  cau&2  and 
in  the  giving  of  the  iudgment  therein  there  is 
manifest  error,  in  this,  to  wit:  ^ 

I.  In  that  the  court  erred  in  instructiag  the 
Jury  to  return  a  verdict  for  the  defendant. 

IL  In  that  the  court  erred  that  be  negli- 
gence which  caused  the  collision  in  which  the 
plaintiff  intestate  was  killed  was  :he  negli- 
gence of  the  operator  and  not  of  the  station 
agent. 

III.  In  that  the  court  erred  that  the  negli- 
gence which  caused  the  collision  in  which 
plaintiff  intestate  was  killed  was  the  negligence 
of  the  operator  and  not  of  the  train  dispatcher. 

lY.  In  that  the  court  erred  that  plaintiff  in- 
testate was  the  fellow  servant  of  the  station 
agent  or  operator  whose  negligence  it  held 
olMised  the  collision  aforesaid. 

y.  In  that  the  court  erred  in  not  instructing 
the  Jury  that  the  ooUiiion  In  wliich  plaintiff 
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intestate  was  killed  was  the  lenlt  of  te  M|)l- 
gence  of  the  train  dispatriier  te  seadif  tm  • 
second  order  before  be  had  reodved  iafecBa- 
tion  that  his  first  order,  affectiog  the  mm^ 
ment  of  the  train  that  caused  tbe  ooOiiioa,  M 
been  received  by  the  oondoctor  or  fnginw  of 
that  train. 

YL  In  that  the  court  erred  in  not  wtkmSt' 
ting  the  case  to  the  jury  under  proper  iottte- 
tions. 

YII.  In  that  the  court  erred  in  witfadnwiif 
the  case  from  the  Jury  for  tbe  reasoB  taiped 
in  his  charge. 

Wherefore  said  pUdntilf  In  error  pnji  tte 
the  said  Judgment  may  be  revened  and  a 
trial  granted  therein. 


By  the  court: 

Judgment  afBnned  whh 
court 
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ALL  CASES  DISPOSED  OF  AT  OCTOBER  TERM,  1891, 

nrSOUT  OPINIONS,  AJXD  KOT  BLSBWHEBB  OB  OTHBBWIBB   BSPOBTSD  IN  THIS  BDITIOH.    | 


HH  W.  Bbucb  et  ai.,  AppU.,  «l  Mebbick 

E.  Venton.    [No.  274.] 

Appeal  from  toe  Circuit  Court  of  the  United 

ates  for  tbe  District  of  Indiana. 

Mr.    Ferdinand  Winter  and  Mr,  W.  H,  E. 

iU&r  for  the  appeUents.    Mr.  Solomon  Olay- 

oi  for  tbe  appellee. 

Jultf  s,  1891.    Dismissed  pursuant  to   the 

(th  Rule. 


DWAXCD  M.  Johnston  et  at,.  Administrators. 
etc,  Appti.,  V,  Gbobou  H.  Shibldb.  [No. 
1079.] 

Appeal  from  the  Circuit  Court  of  the  United 
tates  for  the  Eastern  District  of  Missouri 
Mr,  David  P.  Difer  for  the  appellants.    Mr, 
iven  Campbell  for  the  appellee. 
July  18,  1891.    Dismissed  pursuant  to  the 
kb  Rule. 


.  W.  Adams  et  at,,  Apptt,,  v.  TheFBBED- 

MSN's  Aid  &  Southbbn  Education  So- 

ciETT  et  at,    [No.  959.] 

Appeal  from  the  Circuit  Court  of  the  United 
tates  for  tbe  Eastern  District  of  Tennessee. 

Mr.  Xenophon  Wheeter  for  the  appellants. 
ir.  WiUiam  Henry  DeWiU  for  the  appellees. 

Juty  tj^  1S91.  Dismissed  pursuant  to  the 
8th  Rule. 


'ERBMTAH  Bbxtmback  et  at.,  Appti.,  V,  John 

B.  Bboadbent.    [No.  280A 

Appeal  from  the  Supreme  Court  of  the  Ter- 
itoff  of  Idaho. 

Mr.  8.  8.  Burdett  for  the  appellants.  Mr, 
'George  Aindie  for  the  appellee. 

July  t8,  1891.  Dismissed  pursuant  to  the 
»th  Rule. 


SiOTM  &  Lalueb,  Plfft.  in  Err. ,  v,  Thb  Natb- 
McCoBD  Cattlb  Company.    [No.  888.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Texas. 
Mr.  John  B,  Sector  tot  the  plaintiffs  in  error. 

Ifr.  8  R.  Fisher  for  the  defendant  in  error. 
Avgiut  19, 1891,    Dismissed  pursuant  to  tbe 

28th  Rule. 


The  Tbavblebs  Insubancb  Company,  Ft 


Ptf. 
[No. 


in  Err.^  «.  Sadib  P.    McConket. 

788.] 

Id  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Iowa. 

Mr.  Bradley  D,  Lee  and  Mr.  John  P.  EUit 
for  the  plaintiffs  in  error.    Mr.  Wm,  Q,  Thomv- 
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ion  and  Mr,  H.  B.  Fouke  for  the  defendant  lo 
error. 

September  1,  1891.    Dismissed  pursuant  to 
the  28th  Rule. 


Julius  E.  Pitbat  et  at.,  Appti.,  «.  Robbbt 

E.  Hull.    [No.  1066.1 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Mr.  0.  M,  QottichaU  for  the  appellants. 
Mr.  Alfred  RuaeU  for  the  appellee. 

September  8,  1891.  Dismissed  pursuant  to 
tbe  28th  Rule. 


Enos  N.  Taft,  Successor,  etc.,  IW.  in  Err., «» 

Fbbdinand  a.  Mabsilt,  impleaded,  etc.» 

et  at.    [No.  1886.] 

In  error  to  the  Supreme  Court  of  the  State 
of  New  York. 

Mr.  Henry  D.  Rotchkiti  for  the  plaintiff  in 
error.  Mr.  D,  M,  Porter  for  the  oefendants 
in  error. 

Octobers,  1891.  Dismissed  pursuant  to  the 
28th  Rule. 


Jesse  Spalding,  collector,  etc,  Plff.  in  Wrr., 
V,  Gbobge  F.  Stoddbb,  et  at.    [No.  4.] 
In  error  to  tbe  Circuit  Court  of  tbe  United 

States  for  the  Northern  District  of  Blinols. 
The  Attorney  Oeneral  for  the   plaintiff  in 

error.    Mr.  Percy  L.  Shtiman  and  Mr.  H.  E. 

Tremain  for  the  defendants  in  error. 
October  IS,  1891.    Judgment  affirmed  with 

costs  and  interest,  on  motion  of  Mr,  Solieitor 

General  Taft,  for  plaintiff  in  error. 

Joseph  Nethebclift  et  aX,  Flffi.  in  Err^  v. 

Wm.  H.  Robebtsou,  collector,  etc.    [No. 

8.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr,  Henry  E,  Tremain  and  Mr,  A.  J.  Wit- 
lard  for  the  plaintiffs  in  error.  The  Attorney 
Oeneral  for  the  defendant  in  error. 

October  IS.  1891,  Dismissed,  with  costs,  on 
authority  of  counsel  for  plaintiffs  in  error,  on 
motion  of  Mr.  Solicitor  General  Toft,  for  the 
defendant  in  error. 


Anne  WiLLiAMS^idow,  etc.,  et  at.,  Apple.,. 
V,  Cathebine  Williams.    [No.  1422.] 
Appeal  from  tbe  Circuit  Court  of  the  United 

States  for  the  District  of  Kansas. 
October  13, 1891,    Docketed  and  dismissed 

with  costs  on  motion  of  Mr.  W.  T.  8,  Ourtie 

for  the  appellee. 
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Harrt  8.  MoCartket,  Fiff,  in  Err.,  t.  Jas. 

L.  Crittenden  et  al.    FNo.  16.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Mr.  8,  W,  BdUaday  for  the  plaintiff  in  error. 
No  appearance  for  the  defendants  in  error. 

October  IS^  1891,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Wm.  a.  Cooke,  Jr.,  Appt,  v.  The  Globe 
t   Files  CoMPAmr  et  at.    JNo.  18.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  ot  New  York. 

Mr.  W.  E,  Qleeeon  and  Mr.  M.  8.  Hopkins 
for  the  appellant.  Mr.  R.  H.  Parkinson,  Mr. 
J.  O.  Parkinson  and  Mr.  W.  A,  McKenney  for 
the  appellees. 

October  IS,  1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


John  J.  ScHiLLiNaER  et  al.,  Appts.,  v.  H.  L. 

Cranford  et  al.    [No.  22.1 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  J.  E.  McDonald,  Mr.  R.  J.  Bright,  Mr. 
J.  O.  Fay  and  Mr.  U.  M.  Young  for  the  ap- 
pellants.   Mr.  Enoch  Totten  for  the  appellees. 

October  IS,  1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


James  M.  Houston  et  ai.,  Ptfs.  in  Err.,  t. 

Robert  Simpson  ettix.    [No.  26.] 

In  error  to  the  Superior  Court  of  Union 
County,  North  Carolina. 

Mr.  John  W.  Einsdale  for  the  plahitiffs  in 
error.  Mr.  W.  W.  Fletnming  for  the  defend- 
ants in  error. 

October  14,  1891.  Dismissed  with  costs  on 
authority  of  counsel  for  plaintiffs  in  error. 

John  M.  Fraroib,  Appt.,  v.  The  United 

States.    [No.  49J 

Appeal  from  the  Court  of  Claims. 

Mr.  Qeorpe  A.  King  for  the  appellant  The 
Attorney  Cfeneral  for  the  appellee. 

October  16, 1891.  Dismissed  pursuant  to  the 
10th  Rule. 


Walter  J.  Eidd,  Appt.,  v.  Newman  A.  Ran- 
som.   [No.  186.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Illinois. 
Mr.  O.  K  Offidd  for  the  appellant    Mr.  Jas. 

W.  Merriam  for  the  appellee. 
October  19, 1891.    Decree  reversed  and  cause 

remanded  with  directions  to  dismiss  the  bill, 

per  slipulatioD  of  counsel. 

John  C.  Adams.  Piff.  in  Err.,  9.  The  Unttbd 

States.    [No.  ISOI.] 

In  error  to  tlie  District  Court  of  the  United 
States  for  the  District  of  Kansas. 

Mr.  J.  R.  Shields  for  the  plaintiff  in  error. 
T^  Attorney  General  for  the  defendant  in 
error. 

October  19, 1891.  Judgment  reversed  and 
cause  remanded  for  a  new  trial,  on  motion  of 
Mr.  Boiieitor  General  Toft  for  the  defendant  in 
error. 


E.  L.  Hbddbn,  late  collector,  etc. ,  Fff.  in  Brr., 
•.  Bdward  L  Horsman.    [No.  9S.] 
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In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York 

The  Attorney  Qeneral  for  the  plaintiff  in 
error.  Mr.  Edward  Eardey  and  Mr.  W.  H. 
Ooieman  for  the  defendants  in  error. 

October  19, 1891.  Dismissed  with  costs,  on 
motion  of  Mr.  Solicitor  General  Tctft  for  the 
plaintiff  in  error. 

The   Forked    Deer    Millino    Ccmcpakt. 

Appt.,  V.  The  Rickerson  Roller  Mill 

Company.    [No.  1429.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Tennessee. 

October  19,  1891.  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr.  Isham  G.  Harris 
for  the  appellee. 

Sbth  Qkqk,  Appt.,9.  Qte^hckr  Kbllogo  ei 

al.    [No.  58.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

Mr.  John  Dane,  Jr.,  for  the  appellant.  Mr. 
John  W.  Mvnday  and  Mr.  Edmund  Adcoek  for 
the  appellees. 

October  22, 1891.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The  Union   Pacifio    Railroad  Company, 

Plff.  in  Err.,  9.  William  C  Reddon.   [Na 

46?] 

In  error  to  the  Supreme  Court  of  the  Terri- 
tory of  Utah. 

Mr.  John  F.  Dillon,  Mr.  Harry  Hubbard, 
Mr.  Samuel  ShiUabarger  and  Mr.  J.  M.  WOeon 
for  the  plaintiff  in  error.  Mr.  Arthur  Browns 
for  the  defendant  in  error. 

October  26, 1891.  Judgment  affirmed  with 
costs  by  a  divided  court 

The  United  States,  Plff.  in  Err..  «.  Clar* 

INDA  McLean.    [No.  084.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

The  Attorney  General  for  the  plaintiff  in  er- 
ror. No  appearance  for  the  defendant  in  er- 
ror. 

Oeteber  26, 1891.  Dismissed  oo  motioQ  of 
Mr.  SoUeiior  General  Toft  for  the  plaintiff  in 
error. 


Joel  B.  Erhardt,  Collector,  etc.  PUT*  ^ 
Err.,  V.  Julius  Corn  et  al.    [Na  1498.1 
In  error  to  the  Circuit  Court  of  the  United  . 

Sutes  for  the  Southern  District  of  New  York 
The  Attorney  General  for  the   plaintiff  in  , 

error.    No  appearance  for  defendants  in  cr-  ' 

ror. 
October  26, 1891.    Dismissed  with  oostt  oo 

motion  of  Mr.  Solicitor  General  Tqft  for  the  i 

plaintiff  in  error. 

The  Rumford  Chemical  Works,  Appt,  t. 

John  P.  Muth  et  al.    [Na  908.1 

Appeal  from  the  Ciicint  Court  of  the  Uniled 
States  for  the  District  of  Maryland. 

Mr.  Rowland  Oox  tor  tht  9;pp«Xbni.  Hoap- 
pearanoe  for  the  appellees. 

October  26,  1891.  Dismissed  witk  cosU  oo 
the  authority  of  counsel  for  the  appeHaaL 
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ns    l^EDGB  Block  Patehbnt  Company, 

A.ppt,,  0.  The  Citt  of  CLETBLAin}  et  al, 

[No.  287.] 

Appeal  from  the  Circuit  Court  of  the  Uuited 

ates  for  the  Northern  District  of  Ohio. 

Mr.  J,  E.  IngerdoU  for  the  appeUaot.    No 

tpearance  of  the  appellees. 

October  i6, 1891.     Dismissed  with  costs,  on 

e  autfaority  of  counsel  for  the  appellant. 

>EX»    P.   Toms,  AppU,  «.  Julia   Francis 
OwKH.    [No.  18040 

A^ppeal  from  the  Circuit  Court  of  the  Uoiled 
ates  for  the  Eastern  District  of  Michintn. 
Mr,  C.  1.  Walker  for  the  appellant    Ifo  ap- 
:araoce  for  the  appellee. 
October  f6.  1891,    Dismissed  with  costs  on 
lOtion  of  Mr,  C,  I,  Walker,  for  the  appellant. 

HK    TJnion  Pacific   Railway   Company, 

Apvt.,  V.  William  F.  Thompson  et  al.    [No. 

74.] 

Appeal  from  the  Circuit  Court  of  the  United 
tates  for  the  District  of  Colorado. 

Mr,  John  F.  DiUon  for  the  appellant.  Mr, 
L  O,  Thompson  for  the  appellees. 

October. SO,  1891,  Dismissed  with  costs  on 
QOtioD  of  Mr,  John  F,  DiUon,  for  appellant. 

^'raitk  Murbay  et  al„  I^ffe,  in  Err,,  v.  The 

First  National  Bank    of  Montague, 

Texas.    [No.  1444.] 

In  error  to  the  United  States  court  for  In- 
^an  Territory. 

October  SO,  7891.    Docketed  and  dismissed 

vith  costs  on  motion  of  Mr,  Halbert  E.  Paine, 

for  the  defendant  in  error. 

'i 

EU>BERT  D.  Hunter  et  al.,  Ft/Ts,  in  Err.,  v, 

John  L.  Coylb.    [No.  1114.J 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Mr,  H,  M,  PoUard  for  the  plaintiffs  in  error. 
No  appearance  for  tbe  defendant  in  error. 

OdoMT  SO,  1891.  Dismissed  with  costs  on 
authority  of  counsel  for  the  plaintiffs  in  error. 

Marian  W.  McIntyre  et  al, ,  Appta, ,  «l  Henry 

F.  Bobschlaub.    [No.  396.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  Disdict  of  Colorado. 

Mr.  B.  T.  WeUi  for  the  appellants.  No  ap- 
pearance for  the  appellee. 

November  t,  1891.  Dismissed  with  costs,  and 
mandate  fi;ranted  on  motion  of  Mr,  W.  HdHett 
FhCUipe,  ui  hehalf  of  counsel  for  the  appel- 
lants.   

Florencs  W.  Wauton.  Appt.,  v,  Frank  E. 

DeWolf  etal.    [No.  1450.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Novembers,  1891,  Docketed  and  dismissed 
with  costs,  on  motion  of  Mr,  A.  B,  Browneioi 
sppeDees. 

Andrew  Oleson,  I^ff.  in  Err. ,  9,  H.  W.  Cor. 

[No.  79.] 

In  error  to  tbe  Supreme  Court  of  the  State 
of  Kansas. 

Mr.  0$car  Fbust  for  the  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 

November  S,  1891,  Dismissed  with  costs 
pursuant  to  the  10th  Rule. 
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The  County  of  Bay,  Plff.  in  Err, .  v,  Jane  A. 

Douglass.     [No.  80.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Michigan. 

Mr,  AMey  Pond,  for  the  plaintiff  in  error. 
No  appearance  for  tbe  defendant  in  error. 

November  4,  1891.  Dismissed  with  costs, 
pursuant  to  ttie  10th  Rule. 

Jambs  B.  Innis,  Appt,,  v.  Henry  Bolten  et 

al,    [No.  81.] 

Appeal  from  the  Supreme  Court  of  the 
Territoiy  of  Idaho. 

Mr.  F,  8,  Riehftrde  for  the  appellant  No 
appearance  for  the  appellees. 

November  6, 1891,  Dismissed  with  costs  on 
the  authority  of  counsel  for  the  appellant,  and 
cause  remanded  to  the  Supreme  Court  of  the 
State  of  Idaho. 


William  Hayward,  Appt.,  v,  EteNRY Bolton 

etal,    [No.  82.] 

Appeal  from  the  Supreme  Court  of  the  Ter* 
ritoiy  of  Idaho. 

Mr.  F.  8,  Richards  for  the  appellant.  No 
appearance  for  tbe  appellees. 

November  6, 1891,  Dismissed  with  costs  on 
the  authority  of  counsel  for  tbe  appellant,  and 
cause  remanded  to  tbe  Supreme  Court  of  the 
State  of  Idaho. 


Qus  Larson,  FW.  in  Err.,  v,  Charles  d.  Cox. 

[No.  88.] 

In  error  to  the  Supreme  Court  of  the  State  of 
Kansas. 

Mr.  Oscar  Foust,  for  the  plaintiff  in  error. 
No  appearance  for  the  defendant  in  error. 

November  6,  1891,  Dismissed  with  costs, 
pursuant  to  the  lOtb  Rule. 

Henry  S.  Woodruff,  Appt.,  v,  Lawrence 

Carr.    [No.  85.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota. 

Mr,  O,  K,  Uffleld  for  tbe  appellant.  No  ap- 
pearance for  the  appellee. 

November  6,  1891,  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

The  Eureka  Spindle  Company,  Avpt,,  v.Ths 
Sawyer  Spindle  Company.    [No.  588.] 
Appeal  from  tbe  Circuit  Court  of  tbe  United 
States  for  the  District  of  Massachusetts. 

Mr,  John  LovoeU,  Jr, ,  for  tbe  appellant.  Mr, 
T,  L.  Livermore,  and  Ur,  F,  P,  Fish,  for  tbe 
appellee. 

November  5,  1891,  Dismissed  per  stipula- 
tion. 


Schuyler's  Steam  Tow  Boat  Line,  Plff.  in 
Err,,  V.  John  Salisbury.    [No.  91.] 
In  error  to  the  Supreme  Court  of  tbe  State  of 

New  York 
Mr,  W.   Frothingham,  for  the  plaintiff  in 

error.    Mr,  J,  Rider  Cody  for  tbe  defendant  in 

error. 
November  6, 1891.    Dismissed  with  costs,  for 

failure  to  comply  with  the  order  of  this  court 

of  October  19tb  last,  requiring  new  writ  of 

error  bond. 
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John  Torrent.  Appt.,  «.  The  Dulxtth  Lum- 
ber COMPANT.     fNo.  94J 
Appeal  from  tbe  Circuit  Gourt  of  the  United 

States  for  the  District  of  Minnesota. 
Mr.  R  A.  Parker  for  the  appellant    No 

appearance  for  the  appellee. 
November  6,   1891.    Dismiased  with   costs 

pursurant  to  the  10th  Role. 

George  Ralston,  Appt,  «.  The  British  A 

American  Mortgaob  Oompant  (Limited) 

etal,    [No,  W2.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Louisiana. 

Mr.  Wade  R,  Taung  for  the  appellant.  Mr, 
James  Lowndee  for  the  appellees. 

November  9,  189L  Dismissed  with  costs 
pursuant  to  the  16th  Rule. 

The  E^ansas  Cnr,  St.  Joseph  ft  Council 
Bluffs  R.  Co.,  Ami.,  t.  The  Chicago,  St. 
Paul  ft  Kansas  Cttt  R  Co.    [No.  807.] 
Appeal  from  the  Circuit  Court  or  tbe  United 
States  for  the  Western  District  of  Missouri. 

Mr.  J.  M.  Wooltoorth  and  Mr.  C.  A.  Mosman 
for  the  appellant.  Mr.  D.  D.  Burnee,  Mr. 
Frank  Hagerman  and  Mr.  (7.  W.  Bunn  for  the 
appellee. 

Nowmber  9,  1891.  Decree  reversed,  each 
party  to  pay  one  half  the  costs  in  this  court, 
per  stipuladon,  and  cause  remanded  to  he  pro- 
ceeded in  according  to  law  and  justice. 


e 


The  Pacific  Express  Co.,  Plff.  in  Err.,  «. 

The  Taxing  District  of  Shelby  County, 

Tennessee.    [No.  05.] 

Id  error  to  the  Supreme  Court  of  the  State 
of  Tennessee. 

Mr.  B.  J.  Morgan  for  the  plaintiff  in  error. 
Mr.  8.  P.  Walker  for  the  defendant  in  error. 

November  9, 1891.  Judgment  reversed  with 
costs,  per  stipulation,  and  cause  remanded  to 
be  proceeded  with  according  to  law  and  Jus- 
tice. 


The  Mutual  Resebtb  Fund  Lifb  Asso., 

Plff.  in  Err.,  e.  William  P.  Woodson  et 

al.    [No.  1000.] 

In  error  to  the  Circuit  Court  of  the  (Jnited 
States  for  the  Eastern  District  of  Yii^nia. 

Mr.  Wm.  L,  BoyaU  for  the  plaintiii  in  error. 
Mr.  Legh  B,  Page  for  the  defendants  in  error. 

November  9, 1891.  Judgment  leyersed,  costs 
to  be  paid  by  the  plainUlf  in  error,  except 
docket  fee,  per  stlpulatioii,  and  cause  re- 
manded to  said  circuit  court  with  directions 
to  remand  to  the  state  court.  Ordered  that 
mandate  issue  at  once. 


United  States,  Appt.,  i».  Abhse  Hazkltinb. 

[No.  1848.] 

Appeal  from  the  Court  of  Claims. 

The  Attorney  General  for  the  appellant  lA*. 
O.  O.  Laneaeter  for  the  appellee. 

November  9,  1891.  Dismissed,  per  stipula- 
tion, on  motion  of  Mr.  Mieitor  General  Toft 
for  the  appellant. 

Ths  New   Orleans  Water  Works  Co., 
Appt.,  V.  The  Southern  Brewing  Co. 
[No.  60.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  Louisiana. 

8(0 


Mr.  J.  B.  BeOneith  for  the  appellaiit  Mr. 
Alfred  OoldthwaiU  for  tbe  appellee. 

November  16,  1891.  Decree  affirmed  witk 
costs  by  a  divided  court 

The  New  Orleans  Water  Works  Co., 

Appt.,  V.  The  People's  Ice  Manufactub- 

iNO  Co.    [No.  67]. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  J.  B.  Beekwith  for  the  appellant.  Mr. 
Alfred  Ooldthivaite  for  the  appellee. 

November  16.  1891.  Decree  affirmed  with 
costs  by  a  divided  court 

The  New  Orleans  Water  Works  Co., 

Appt.,   V.    The  Maoinnis   Oil  &   Soap 

WORKS.     [No.  68.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr.  J.  B.  Beekwith  for  the  appellant  Mr. 
T.  L.  Bayne^  Mr.  Oeorge  Denegre^  Mr.  C  W. 
Homor,  Mr.W.  8.  Benedict  and  Mr.  George 
A.  King  for  the  appellee. 

November  16,  J891.  Decree  affirmed  with 
costs  by  a  divided  court 

J.  J.  Lang  H  al.,  Ptfk.  in  Err.,  v.  W.  8. 

Woods.    [No.  78.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  tbe  Northern  District  of  Texas. 

Mr.  M.  L,  Crawford  and  Mr.  John  Jokna 
for  tbe  plaiotiflb  in  error.  No  appearance  for 
the  defendant  io  error. 

November  16, 1891.  Judgment  affirmed  with 
costs  and  interest  bj  a  di^^ed  court 

Edward  B  arr  CoMPAKTQimited)elal. ,  Appte., 
V.  The  New  York  8b  New  Haven  Auto- 
matic Sprinkler  Co.    PNa  100.1 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Mr.  Bandall  Hagner  and  Mr.  P  R.  Voorkem 

for  the  appellants.    No  appearance  for  ths 

appellee. 
November  16,  1891.    Dismissed,  with  cosl^ 

pursuant  to  the  10th  Rule. 

The  Bradford  Gas  Light  A  Heating  Co., 

Appt.,  V.  The  Citizens  Light  A  Heat  Oa 

[No.  101.] 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  the  Western  District  of  Poinsjl- 
rania. 

Mr.  R  B.  Stons  for  the  appellant  No  ap- 
pearance  for  the  appellee. 

November  16,  1891.  Dismlsied  with  ooats^ 
pursuant  to  the  10th  Rule. 


The  Amador  Qxteen  Minino  Co.,  iW.  im 
Err.,  V.  William  DeWftt.    [Na  lOtj 
In  error  to  the  Supreme  Court  of  the  Stale 

of  California. 
Mr.  W.  M.  8tewart  for  the  plainttif  In  error. 

No  appearance  for  the  defendant  in  error. 
November  17^  1891.    Dismissed  wUh  costs, 

pursuant  to  the  10th  Rule. 


Leo  Stein,  ei  oL,  Appt9.,  t.  JoaiAB  Boasc 

rao.  106.] 

Appeal  from  the  CIrcolt  Court  of  theUaiBid 
States  for  the  Northern  Disttid  of  New  York. 

1U  €•& 


M. 


Memobasdom  Cabbs. 


Mr,   GhoT<f$  W,  Hey  for  the  appellanta.    No 
>pearaiice  for  the  appellee. 
Naffember  18,  1891.    Dismissed  with  costs, 
iirsoant  to  the  lOth  Rule. 


yTT.T-TAv  A.  WiLLiAMB,  IW.  in  Brr,, «.  John 
Qucsrv,  trustee,  etc.    [So.  107.] 
In  error  to  the  Circuit  Court  of  the  United 

t&tea  tor  the  Western  District  of  North  Car- 

Hna. 
Mr.   W.  E.  Barle,  Mr.   W.  D.  Davidge  and 

4t.  R.  FendaU  for  the  plaintiff  in  error.    Mr. 

ThourUs  MarthaU  and  Mr.  John  0.  Htnoard  for 

be  defendant' in  error. 
Nbf)ember  19,  1891.    Dismissed  with  costs, 

nirsoant  to  the  10th  Rule. 


(oioc  L.  MoREHBAD,  PW.  in  Err.,  «.  John 
OrKNN,  trustee,  etc.    [No.  108.1 
In   error  to  the  Circuit  Court  oi  the  United 

States  for  the  Western  District  of  North  Car- 
olina. 
J/r.  W.  E.  Barle,  Mr.  W.  D.  Davidge  hud  Mr. 

R.  fendaU  for  the  plaintiff   in  error.    Mr. 

Charles  MarthaU  and  Mr.  John  Howard,  for 

the  defendant  in  error. 

November  19,  1891.    Dismissed  with  costs, 

pursaant  to  the  10th  Rule. 

Maut  E.  Wribton,  executrix,  etc.,  Plff.  in 

Err.^  e.  John  Glenn,  trustee,  etc.    {No. 

109.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  Diylsion  of  North  Caro- 
lina. 

Mr.  W.  E.  Earle,  Mr.  W.  D.  Datddge  and  Mr. 
R.  FendaU  for  the  plaintiff  in  error.  Mr. 
€harle$  Marshall  and  Mr.  John  Howard  for 
tbe  defendant  in  error. 

^awmber  iO,  1891.  Dismissed  with  costs, 
pursuant  to  the  lOth  Rule. 

6.  P.  AxEZANDEB,  Plff.  in  Err.,  e.  John 
Glenn,  trustee,  etc.    [No.  110.1 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  North  Caro- 

Una. 
Mr.  W.  B.  Barle,  Mr.  W.  D.  Damdge  and  Mr. 

R.  FendaU  for  the  olaintiff  in  error.    Mr. 

Charlee  Marshall  and  Mr.  John  Hotoard  for  the 

defendant  in  error. 
Nowmber  tO,  1891.    Dismissed  with  costs. 

puTBoaiit  to  the  10th  Rule. 


H.  G.  SFBiHGfl^  PyF.  in  Err.,  «l  John  Glenn. 

trustee,  etc.    [No.  111.1 

In  error  to  the  Circuit  Ck>urt  of  the  United 
States  for  the  Western  District  of  North  Caro- 
lina. 

Mr.W.  B.  Barle,  Mr.  W.  D.  Davidgevnd  Mr. 
R.  Fendell  for  the  plaintiff  in  error.  Mr. 
Charles  Marshall  and  Mr,  John  Hotoard  for 
the  defendant  in  error. 

November  20,  1891.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


TffE  United  States,  Appt,,  s.  The  Union 

Coal  Company.    [No.  76.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

The  Attorney  Oeneral  and  Mr.  Assistant 
Attorney  General  Maury  for  the  appellant. 

14a  U.  S. 


Mr.  John  F.  Dillon  and  Mr.  Harry  HiMard 
for  the  appellee. 

November  tS,  1891.    Decree  aflirmed  by  a  di- 
vided court. 


Bx  parte:  In  the  matter  of  Edwabd  W.  Haii- 

LINOEB,  Appt.     \No.  1406.]^ 

Appeal  from  the  Circuit  Court  of  United 
States  for  the  District  of  New  Jersey. 

No  appearance  for  the  appellant.  Mr.  0.  H. 
Winfieid,  for  the  State  of  New  Jersey. 

November  ^,1891.    Dismissed. 


The  Chicago  Wirb  A  Sprino  Company, 
Plff.  in  Err.,  v.  The  American  Wire  Com- 
pany.   [No.  14551. 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Northern  District  of  Illinois. 
Mr.  Millard  R.  Pofsers  for  the  plaintiff  in 

error. 
No  appearance  for  the  defendant  in  error. 
NovenAer  9S,  1891.    Dismissed  with  costs  on 

motion  of  Mr.  0,  W.  Needham  of  counsel  for 

the  plaintiff  in  error. 


Wm.  a.  Williams,  Plff.  in  Err.,  v.  John 
Glenn,  trustee,  etc.    [No.  112.1 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  North  Caro- 
lina. 
Mr.  W.  E.  Earle,  Mr.  W.  D.  Davidqe  and 

Mr.  R.  FendaU  for  the  plaintiff  in  error.    Mr. 

Charles  Marshall  and  Mr.  John  Hotoard  for  the 

defendant  in  error. 
November  £8,  1891.    Dismissed  with  costs, 

pursuant  to  the  10th  Rule. 


The  Fall  River,  Warren  A  Providencb 
Railroad  Company,  Plff.  in  Err.,  v.  Page, 
Richardson  &  Company.    [No.  48.]^ 
In  error  to  the  Circuit  Court  of  the  united 
States  for  the  District  of  Rhode  Island. 

Mr.  J.  H.  Benton,  Jr.,  for  the  plaintiff  in 
error.  Mr.  A,  A.  Ranney  for  the  defendant 
in  error. 

November  SO,  1891.  Judgment  reversed  per 
stipulation,  and  cause  remanded  for  such  ac- 
tion therein  as  may  he  consistent  with  law. 


Alexander  Moses,  TIW.  in  Err. ,  v.  The  State 

OF  Mississippi.    [No.  46.1 

In  error  to  the  Supreme  Court  of  the  State 
of  Mississippi. 

E.  H.  Fa/rrar,  Mr.  B.  F.  Jonas  and  B.  B. 
Eruttsehnitt,  for  the  plaintiff  in  error.  Mr. 
T,  M.  Miller  for  the  defendant  in  error. 

December  4, 1891,  Dismissed  with  costs  per 
stipulation. 

The  United  States,  Plff.  in  Err.,  v.  Ho- 
RAOE  M.  RuGGLES  et  al.    [No.  142.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
ITie  Attorney  Oeneral  for  the  plaintiff  in 

error.    Mr.  T.  TF.  Osbom  for  the  defendant  in 

error. 
December  7,  1891.    Dismissed  on  motion  of 

Mr.  Solieitor  General  Taft  for  the  plaintiff  in 

erro». 
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The  Union   Pacific   Railway   Compaut, 

Hff'  in  Err.,  t,  Ralph  A.  PmcocK.    [No. 

286.] 

In  error  to  the  Supreme  Court  of  the  Terri- 
tory of  Utah. 

Mr,  John  F.  DiUan  for  the  plaintiff  in  error. 

Mr,  J,  O,  Sutherland  for  the  defendant  in 
error. 

December  7. 1891.  Dismissed  with  costs,  on 
motion  of  Mr,  John  F.  DiUon  for  the  plaintiff 
in  error. 


Isaac  Jackson,  administrator,  etc.,  et  al., 

AppU.,  9.  Alfred  D.  Chandler,  receiver, 

etc.    [No.  167] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  Oodfrey  Moree  for  the  appellants. 

Mr,  Alfred  D,  Chandler  for  the  appellee. 

December  7, 1S9U  Dismissed  with  costs  and 
mandate  granted  on  motion  of  Mr.  Frank  W. 
Hackett  for  the  appellants. 

Charles  McBlyainb,  Appt,  e.  Augustus  A. 

Brush,  agent,  etc.    [No.  1115.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  A,  C.  Aitarita  and  Mr.  Qeorge  M.  CurtU 
for  the  appellant 

Mr.  Charlee  F.  Tabor  for  the  appellee. 

December  7, 1891.  Dismissed  with  costs  per 
stipulation. 

Fredebio     Dumond    et    al„    Appte.,     e. 

Charles  M.  Pry.  Trustee,  et  aL  [No.  1244.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  F.  R,  Coudert  for  the  appellants. 

Mr,  Jno,  M,  Botoere  for  the  appellees. 

December  7,  1891.  Dismissed  per  stipula- 
tion without  costs  to  either  partj. 

Edward  H.  Reynbs,  sole  suryivin^  assignee, 

etc..  Appt,,  V.  Charles  M.  Fry,  trustee,  et 

ai  [No.  1246.1 

Appeal  from  tbe  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  John  E,  Parmme  for  tbe  appellant 
Mr.  Jno,  M,  Bowers  for  the  appellees. 

December  7, 1891,  Dismissed  per  stipulation 
without  costs  to  either  party. 

Sarah  A.  Sloan,  0<a^..  Tlffe,  in  Err.^ «.  James 

M.  Strickler,  administrator,  eta  [No. 
•    [1016.] 

In  error  to  the  Supreme  Court  of  the  State 
of  Colorado. 

Mr,  L.  8.  Dixon  and  Mr,  W.  T.  Hughes  for 
the  plaintiffs  in  error.  Mr,  V,  D.  Markham 
for  the  defendant  in  error. 

December  14, 1891.  Dismissed  for  the  want 
of  jurisdiction. 

Brooke  Mackall,  Jr.,   Appt,,  «.  Alfred 

Richards.    [No.  188.J 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr,  W,  WiUoughby  for  the  appellant  Mr. 
Bnoeh  Totten  for  the  appellee. 

December  17,  1891.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 


Benjakin  H.  TATEMetaL,  Appti.,  n  Aia^ 

Chadwick.    [No.  888.] 

Appeal  from  the  Supreme  Coortof  ftt8tii» 
of  Montana. 

Mr.  M,  F.  Morris  and  Mr.  J.  (7.  Ain«% 
for  the  appellants.  Mr.  Bemtg  K  Jkmt  fcr 
the  appellee. 

December  ei,  1891.  Dismiaaed  for  ftt  visi 
of  Jurisdiction. 


Goal  Cckpaji. 


Frederick  Beitham  K' 

Err.,  V.  The  KiHOflr 

[No.  1169.] 

In  error  to  the  Supreme  Court  d  the  Sue 
of  Penosyivania. 

Mr.  A,  Rieketts  for  tbe  plaintiffi  ia  cncc 
Mr.  H.  W.  Palmer  and  Mr.  H.  B.  Agrv  fcr 
the  defendant  in  error. 

December  21, 1891.  DiimiaBed  for  the  vui 
of  jurisdiction.  

The  St.  Paul,  Minhkapolib  A  Maitrwx 
Railway  Company,  P^f.  im,  Err.^  t.  The 
State  op  Minnesota  ex  rtL  Cnr  or  ILs- 
NEAPOLIS.  [No.  488.  ] 
In  error  to  the  District  ComC  of 

County,  Minn. 
Mr.  M.  D.  Grover  for  the  plafntrfT  ia  error 

Mr.  Robert  D.  Russett  for  tbe  def codac  a 

error. 
January  4, 189f.    Dlsmteed  with 

stipulation. 


The  Union  Pacipio   Raxlwat  Omipajt, 

Appt,,  9.  The  Central  TbtotCokpaxt.  or 

New  York,  et  at.    [Na  »4.1 

Appeal  from  the  Circuit  Court  of  the  TJited 
States  for  the  District  of  Nevada. 

Mr.  John  F.  DiUon  for  tbe  mppeOaiL  5# 
appearance  for  the  appelleea. 

January  4, 1892.  Diamiaaed  with  oo*  oa 
motion  of  Mr.  John  F.  DiUon  fortbeappcflML 

RuLDOPH  EiCHORN.  P^.  in  Krr.  c  If  v.  E 

Hoover  et  al.    [Na  1044.1 

In  error  to  the  Supreme  Court  of  the  D» 
trict  of  Columbia. 

Mr.  M.  F.  Morris.  Mr.  George  R  BtmOm 
and  Mr.  O.  0.  Cole  for  tbe  plaintiff  ia  cnat 
Mr.  Jl.  a.  Bimey  for  tbe  demdaats  ia  error. 

January  7,  1892.    Diamiaaed  per  sHpaitfina 
costs  to  be  paid  by  the  defeodaatt  ia  crrnr.oe 
motion  of  Mr.  A.  8.  Woriksngiom  for  tbe  dr^ 
fendants  in  error. 


Daniel  Magons,  collector,  etc,  P^.  in  Err., 
e.  Clara  RosENSTEor.    [No.  145] 
In  error  to  the  Circuit  Court  of  tbe  rrikrf 

States  for  the  Southern  District  of  New  Toii 
The  Attorney  General  and  Mr.  Atsitmt  M 

tomey  General  Maury  for  tbe  plaintiff  li  ^ 

ror.    Mr.  H.  ApUngton  and  if r.  JfeUm  SmA 

for  the  defendant  in  error. 
January  11. 1892.    Judgment  sMrmed.  vtb 

costs  and  interest,  upon  the  antbofilT  of  (Xr 

te^er  t.  Robertson,  coUedor.  elc,  Uf  €.  :i^ 

m  [29:  TOO.] 

T.  G.  Phelps,  collector,  etc..  IV.  6ifrr,a 
J.  Q.  Sibgprikd  et  oL    [Ka  m.] 
In  error  to  the  Circuit  Court  of  tbs  UiM 

SUtes  for  theNortbem  District  of  CiiiMik 


901, 


MsMOBAin>UM  Casbb, 


▼tt 


Tkm  JLttofney  Oeneral  and  Mr,  Anistant  Attor- 
ty  General  Maury  for  the  plainti£F  in  error. 
Wr,  «/l  £.  MMby  for  the  defendaDts  io  error. 

Judgrment  reversed  with  costs  and  cause  re- 
aanded  with  a  direction  to  sustain  the  demur- 
er and  dismiss  the  action »  upon  the  authority 
it  Undted  StaUi  v.  M&Ojf,  188  U.  8.  27B 
33:  1125.] 

Tmat  FiokuttA  Casualty  Company  OF  New 
Yo^K,  Flff.  in  Err,,  «.  Milla  Morbib,  by 
Henrietta  Morris,  her  next  friend.    [No. 
1067.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Colorado. 

Mr.  O.  8.  Thomas  tot  the  plaintiff  in  error. 

Mr.  8.  P.  J2m0  for  the  defendant  in  error. 
Januarjf  11, 1892,    Judgment  affirmed  with 

costs  and  interest  by  a  divided  court 

TiTK   UivmcD  States,  Appi.,  «.  John  Fnm. 

rao.  1858.] 

Api>eal  from  the  Court  of  Claims. 

The  Attorney  Oenera^  for  the  appellant.  No 
H>pe&Tance  for  the  appellee. 

January  11, 1899,  Dismissed  on  motion  of 
Mr,  Solieitar  General  Tfrft  for  the  appellant. 

B.  F.  OnjCAN,  Appt.,  9,  Wm.  B.  Lake  et  al. 

2^o.  209.] 
ppeal  from  the  Circuit' Court  of  the  United 
States  for  the  Nortbem  District  of  Cahfomia. 
Mr,  M,  A.  Wheaton  for  the  appeUant     No 
^pearance  for  the  appellees. 

January  11, 1892,  Dismissed  with  costs  on 
tbe  authority  of  counsel  for  the  appellant. 

J.   M.  Hklton,  Receirer,  etc.,  Appt,,  t.  The 
Capital  City  Bank  of  Nabhyille  et  al. 

27o.  1226.] 
ppeal  from  the  Circuit  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

Mr.  John  Buhm  for  the  appellant.  Mr,  8, 
WaUon,  Mr,  0,  N,  Tillman  and  Mr,  8  A. 
Champion  for  the  appellees. 

January  If,  1892,  Dismissed  with  costs  per 
stipulation  of  counsel. 

Lewis  P.  Brooke.  Appt.,  v,  D.  A.  Penick, 

Trustee,  et  al,    [No.  160J 

Appeal  from  the  Circuit  Court  of  the  United 
SUtes  for  tbe  District  of  West  Virginia. 

Mr.  Randolph  Chyle  for  the  appellant.  No 
appearance  for  the  appellees. 

January  IS,  1892.  Dismissed  with  costs, 
pursuant  to  the  10th  Rule. 

Jambs  F.  Hilton  et  al.,  Appt.,  t.  Jambs  £. 

Jones  et  al,    FNa  161.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr.  Joeeph  R  Webster,  Mr,  8  8,  Gregory, 
Mr,  Wm.  N.  Booth,  Mr.  James  8  Marian  and 
Mr,  W.  EaUett  Philip  for  the  appellants. 
Mr,  N.  8.  Banpood  una  Mr.  John  E,  Ames  for 
the  appellees. 

January  14,  1892.  Dismissed,  with  costs, 
puisaant  to  the  10th  Rule. 

The  8TAin>ABD  Life  A  Accident  Insuiuncb 
Company  of  Detboit,  Mlch,fMf.  in  Err,, 
«.  Henry  D.  Hxttchcraft.  Bxecutor,  etc. 
[No.  182.] 

14o  U.  S. 


In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio. 

Mr.  John  Atkinson  for  the  plaintiff  in  error. 
No  appearance  for  (be  defendant  in  error. 

January  14, 1892.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 

Christian  H.  Hbbshey  et  al.,  Appts.,  v.  Qtl* 
BERT  H.  Blakeblry.    [No.  164.] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  District  of  Connecticut. 
Mr.  Joshua  Pusey  for  the  appellants.    Mr, 

J,  J,  Jennings  for  tbe  appellee. 
January  15, 1892.     Dismissed,  with  costs, 

pursuant  to  the  10th  Rule. 

William  H.  Kennedy  et  al.,  Appts.,  v,  John 

McTammany,  Jr.    [No.  168.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

Mr.  J,  B.  Maynadier  for  the  appellants. 
Mr.  Charles  Theo,  RusseU  for  the  appellee. 

January  16, 1892.  Dismissed,  with  costs, 
puisuant  to  the  10th  Rule. 

The  Denver  &  Rio  Grande  Western  Raiii- 

WAY   Company,    PW,  in  Err,,   9.  D.  0, 

Dodge.    [No.  1446.] 

In  error  to  the  Supreme  Court  of  the  Terri- 
tory of  Utah. 

ifr,  John  A.  Marshall  for  the  plaintiff  in  er- 
ror. Mr.  P,  L.  Williams  for  the  defendant  in 
error. 

January  18, 1892.  Judgment  affirined  with 
costs,  by  a  divided  court. 

Cass  County  m  the  State  of  Mis&oori,  et 

al.,   Appts.,   9.   Albert  Pabkbb.     [No. 

1498.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

January  18, 1892.  Docketed  and  dismissed 
with  costs  on  motion  of  Mr,  8.  8  Burdett  for 
the  appellee. 

Epaminondas  Wtlbov,  Appts.,  «.   Albert 

Hammacheb  et  al.    [No.  251.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Massachusetts. 
.   Mr.  M,  F.  Dickinson,  Jr.,  for  the  appellant 
Mr.  D,  8  Linscott  for  the  appellees. 

January  20^  1892,  Dismissed  with  costs  per 
stipulation. 

Charles  W.  Berry,  Plit.  in  Err.,  9,  William 

E.  Wood.    [No.  174.] 

In  error  to  the  Supreme  Court  of  the  Terri- 
torv  of  Montana. 

Mr.  T,  L.  Napton  for  the  plaintiff  in  error. 
Mr.  J.  N,  Ddph  for  the  defendant  in  error. 

January  21,  1891,  Dismissed  with  costs, 
pursuant  to  tbe  lOtb  Rule,  and  cause  remandei 
to  the  Supreme  Court  of  the  State  of  Montana. 

Charlotte  H.  Richardson,  Plff,  in  Err.,  9, 
William  J.  Bryan.    [No.  1054.1 
In  error  to  the  Superior  Court  of  the  State  of 

Massachusetts. 
Mr.  Lewis  S.  Dabney  and  Mr.  Frederic  Oun^ 

ningham  for  the  plaintiff  in  error. 
Nor  appearance  for  the  defendant  in  error. 
January  26, 1892,  Dismissed  with  costs,  on 

authority  of  counsel  for  the  plaintiff  in  error. 
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SUPRBIOB  COUBT  OF  THB  UhITBD  tiriATEB. 


Oct.  Tn^, 


Mtlton  L.  Trester,  Plff.  in  Brr,^  «.  Thb 

Mtssouht   Pacific    Railway   Compaht. 

[No.  8S0.] 

In  error  to  tbe  Circuit  Court  of  the  Uiiited 
8tate8  for  the  District  of  Nebraska. 

Mr,  Walter  J.  Lamb  lor  the  plaintiff  In  error. 
Mr.  B,  P,  Waggener  for  the  defendant  In  error. 

January  1^6,  1892.  Dismissed  per  stipula- 
tion. 


John  P.  McNutt.  Appt.,  «.  The  Cardiff 
Coal  &  Ibon  Company.    [No.  1458.1 
Appeal  fiom  tbe  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tennessee. 
Mr.  A.  E.  Oarland,  Mr.  H.  J,  May  and 
Mr.  TuUey  R.  Comtek,  Jr.,  for  the  appellant 
No  appearance  for  the  appellee. 
January  1^6,  1S92.    Dismissed,  with  costs, 
on  motion  of  Mr.  A.  H.  Oarland,  for  the  ap- 
pellant. 

Joim  P.  McNuTT,  Appt..  v.  Oborob  P.  Bos- 
worth  et  at.    [No.  1452J 
Appeal  from  tbe  Circuit  Court  of  tbe  United 
States  for  tbe  Eastern  District  of  Tennessee. 

Mr.  A.  H.  OarUtndt  Mr.  H.  J.  May,  and 
Mr.  TuUey  R.  Cofniek,  Jr.,  for  the  appel- 
lant 
No  appearance  for  tbe  appellees. 
January  26,  1892.  Dismissed,  with  costs, 
on  motion  of  Mr.  A.  H.  Oarland,  for  the  ap- 
pellant. 

Richard  WoRTmNGTON,    Appt.,  «.    Dana 

KsTBS  et  al.    [No.  820  ] 

Appeal  from  tbe  Curcuit  Court  of  the  United 
States  for  tbe  Southern  District  of  New  York. 

Mr.  B.  E.  Anderson  for  tbe  appellant  Mr. 
J.  L.  8.  Roberts  for  tbe  appellees. 

January  28,  1892.  Dismissed  per  stipula- 
tion on  motion  of  Mr.  O.  O.  FreUnghuysen  for 
tbe  appellees. 

Tbb  Attormbt  General  of  thb  Common- 
wealth OF  Masbachubbtts,  Appt.,  V.  Thb 
Western  Union  Telegraph  Company. 
[No.  887.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  tbe  District  of  Massachusetts. 

Mr.  A.  B.  POUbury  for  tbe  appellant  Mr. 
Wager  Stoayne  for  the  appellee. 

January  28,  1892.  Dumined  per  stipula- 
tion. 


William  L.   Soruggb,   Appt.   v.   United, 

States.    [No.  170.] 

Appeal  from  the  Court  of  Claims. 

Mr.  George  A,  King  for  the  appelant 
The  Attorney-Oeneral  for  the  appellee. 

January  28,  1892.  Dismissed  pursuant  to 
the  10th  Rule. 


Michael   J.   Cramer,   Appt.,  «.   United 

States.    [No.  180.] 

Appeal  from  the  Court  of  Claims. 

Mr.  George  A.  King  for  the  appelant  The 
Attorney  General  for  the  appellee. 

January  29,  1892.  Dismissed  pursuant  to 
the  10th  Bole. 


OutiaB.  Hall,  etc,  Appt.,  e.  J.  J.  Brad- 
ford.   fNo.  1806.1 
Appeal  from  the  Circuit  Court  of  the  United 
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States  for  the  Southern  District  of 

Mr.  Sidney  O.  Baetman  for  tke  appeHiat 
Mr.  J.  J.  BraOfcTd  for  hima^. 

February  1,  1892.  Decree  icfwaed  tt  Oc 
cost  of  the  appellee  for  errors  coofeaed.  pff 
stipulation,  and  cause  remanded  for  f^tkr 
proceedings  in  accordance  with  law. 


Thb  United  Statbs,  AppL,  «l  A.  Q. 

RELL.     [No.  7011 

Appeal  from  the  third  Judicial  dirtiict 
of  the  Territory  of  Utah. 

The  Attorney  General  for   the 
Mr.  0.  B.  HaUam  for  the  appellee. 

February  1, 1892.  Decree  lefcrsed  la  put 
and  affirmed  in  part  per  stipoUtioii,  aad  cmm 
remanded  with  directioos  to  enter  a  decrce  h 
accordance  with  tbe  sUpulation«  oa  BOtina  of 
Mr.  Solieitor  General  Tt^tot  theappdiaM. 


Charles  August  Edelhopf  et  eL,  Bg.  u 

Err.,  0.  William  H.  Bobbbtbos,  eoDKiQi; 

etc.    [No.  234.]^ 

In  error  to  the  Circuit  Court  of  the  UaU 
States  for  the  Soutbem  District  of  New  TocL 

Mr.  H.  E.  Tremain  and  Mr.  M.W.7VerUx 
tbe  plaintiffs  in  error.  The  Attermey  iieuni 
for  tbe  defendant  in  error. 

February  1, 1892.  Judgmeot  so  far 
plained  against  by  Edelboff  et  oL 
costs  and  cause  remanded,  with  directkiai  tt 
grant  a  new  trial,  on  motion  of  Mr.  SfkeO^ 
General  Taft  for  the  defendant  in  error,  «te 
confessed  error. 


Elizabeth  McCalla,  Appi.,  a.  IL  A.  Ban. 

et  al.    [No.  1238.1 

Appeal  from  the  Circuit  Court  of  tbe  UaHii 
States  for  the  District  of  Or^eon. 

Jfr.  Zera  Snow  for  the  appdlant    Mr.  J.  J. 
Ddlph  for  tbe  appelleea. 

February  29, 1892.    Dtsmiased 
authority  of  counael  for  appellaot 


The  Union  Trust  Company  op  New  T< 
Pff.  inBrr.,  v.  Jacob  Bine,  «<  eL  [NaSll] 
In  error  to  the  Skipreme  Court  ei  tht  Stato 

of  Texas. 
Mr.  Wheeler  H.  P^elAam  tot Vbt  ifietM^ 

error.    Mr.  W.  0.  OUter  wodMr.A.W.  Bm^ 

ton  for  the  defendants  in  error. 
February  29, 1892.    Dismissed  withootei* 

to  either  party  per  stipulatioo,  on  moHoa  of  J^. 

William  A.  Me  Kenmey  in  UhaU  ^ 


The  Houston  East  ft  Wwn  Texas  R  Oe, 
Ptff.  in  Err..  «.  Jaoob  Bon.  «<  ai.    [5a 
876.] 
In  error  to  the  Supreme  Oomt  of  tbs  SMi 

of  Texas. 
Mr.  James  Parker  ttn  the  plaiatifl  la  «f« 

Mr.  W.  O.  Oltwr  and  Jfr.  A.  W.  Bm»em  ff 

the  defendants,  in  error. 
FAruary  29. 1892.    Dismiand wtthoMeoM 

to  either  party  per  stipulatioQ,  oa  motim  si 

Mr.  WiiUam  A.  MeKenney  in  behalf  of  com 

seL  

Thb  Township  op  Pleasant  Hill,  Laaof 
ter  County,  S.  C,  Appt,,  a.  To  **•** 
chusbtts  &  Southern  Consvbikihov  Ca 
[No.  1198.]  ^ 

Appeal  from  the  Circuit  Court  of  tkeUiM 

Sutcs  for  th(  District  of  Sooth  Uioliaa 
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llBMORAMDUlC  CASBS. 


'•  Ckariei  Siehardson  Miles  for  the  appel- 
lant.    Itr.  Samuel  Lard  for  the  appellee. 

February  t9^  1892.  Dismissed  with  costs 
by  ooneent  of  counsel  for  appellant  on  motion 
ox  JIfr.  Jamee  Lowndet  for  the  appellee. 

) 

£i«oxr  A.  Mabsh  et  a2.,  P^.  in  Err.,  t.  Jambs 

SooTT.    [No.  469.] 

In  error  to  the  Supreme  Court  of  the  State 
of  niinoia. 

Mr.  B.  A,  Parker  (or  the  plaintiffs  in  error. 
Mr.    I^fman  TrumJlmU  for  the  defendant  In 


Manik  1,  1S92.    Dismissed  per  stipulation. 

Fredbbick  Mtbrs,  Appt.,9.  OscAB  F.  Haw- 

i-KT.    [No.  280.] 

Appeal  from  the  Circuit  Court  of  the  United 
etates  for  the  Southern  Distdctof  New  York. 

Mr.  John  A,  Qraw  for  the  appellant  Mr, 
B.  B.  Valentine  and  Mr.  J.  A.  Burr,  Jr.,  for 
the  appellee. 

Matih  1, 1899,    Dismissed  per  stipulation. 

RiCHABD  ODoNNBLL,  Plff,  in  Err.,  t,  Thb 
Town  op  Southpibld.    [No.  218.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Eastern  District  of  New  York. 
Mr.  Charles  0,  BuU  for  the  plaintiff  in  error. 

J/r.  Henry  Qreenfidd  for  the  defendant  in 

error. 

March  1, 189!^,    Dismissed  per  stipulation. 

Thk   Banqob  Fbanoo  Eotftibnkb  et  al., 

Appis. ,  9.  JoHK  Cbosbt  Bbown  et  al.    [No. 

199.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Joseph  H.  Ohoate  for  the  appellants. 
Mr.  Francis  Lynds  Stetson,  Mr.  Jweph  La- 
rocque,  Mr.  Frederic  B.  Jennings  and  Mr. 
Charles  H.  BusseU,  Jr.,  for  the  appellees. 

March  1,1892.  Dismissed.  Clerk's  costs  in 
this  court  to  be  paid  by  the  appellants  per  stip- 
olation. 


Henrt  Louis  Bibohoffshbim,  AppL,  9.  John 

Crosbt  Bbown  et  al.    [No.  200.] 

Appeal  from  the  Circuit  Court  of  the  United 

StMtes  for  the  Southern  District  of  New  York. 

Mr.  Joseph  H.  Ohoate  for  the  appellant    Mr. 

Francis  Lynde  Stetson  for  the  appellees. 

March  1, 1892,  Dismissed.  Clerk's  costs  in 
this  court  to  be  paid  by  the  appellant  per  stip- 
ulation. 


Gkobob  W.  Forbbs,  P^ff.  in  Brr.^  9.  Lbwib 

THOMAa.    [No.  192.] 

In  error  to  the  Supreme  Court  of  the  State  of 
Nebraska. 

Mr.  Bandolph  Ooyle  and  Mr.  F.  J.  Lavender 
for  the  plaintiir  in  error.  Mr.  John  L.  Webster 
tor  the  defendant  in  error. 

March  S,  1892.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Jambs  C.  Coyebt.  Appt,,  «.  Joseph  B.  Sab- 

esNT  et  al.    [No.  195. 1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  Wm.  H,  King  for  the  appellant  No 
appearance  for  the  appellees. 
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March  4, 1892,    Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The  St.  Louis,  Ibon  Mountain  ft  Southbbn 
Railway  Company,  Plff.  in  Err.,  v.  Solon 
HuMPHBEYs  et  al.,  trustees.    [No.  867.1 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 
Mr.  John  F.  DiUon  for  the  plaintiff  in  error. 

Mr.  George  DeForest  Lord  for  the  defendants 

in  error. 
March  7, 1892.    Dismissed  per  stipulation. 

Geohob  Bailt  et  al.,  Appts.,  e.  John  P. 

SUNDBERO.     [No.  1612.1 

Mr.  F.  0.  Partridge  RJid  Mr,  WiUardR.  Gray 
for  tikB  appellants.  Mr.  John  Lind  for  the  ap- 
pellee. 

March  7,  1892.  Motion  for  certiorari  to  re- 
view the  decision  of  the  Circuit  Court  of  Ap- 
peals for  the  second  circuit  denied. 

Geoboe  R  Hauhlton,  Appt.,  v.  Lucia  B. 

Cutts  et  al.    [No.  283.] 

Appeal  from  the  Supreme  Court  of  the  Dis- 
trict of  Columbia. 

Mr.  J.  J,  Darlington  for  the  appellant  Mr. 
Moorjield  Storey  and  Mr.  Blair  Lee  for  the  ap- 
pellees. 

March  9, 1892.  Dismissed,  clerk's  costs  to 
be  paid  by  appellant,  per  stipulation. 

The  Citizens  Street  Railway  Company, 

of  Pine  Bluff,  Ark.,  Appt,,  e.  Wiley  Jones. 

[No.  859.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansss. 

Mr.  Jeff.  Chandler  and  Mr.  J.  M.  Taylor  tat 
the  appellant.    No  appearance  for  the  appellee. 

March  9,  1892,  Dismissed  with  costs  on 
motion  of  counsel  for  appellant 

The  Fibst  National  Bank  of  Pine  Bluff, 

Ark.,  et  al.,  Plffs.  in  Err.,  e.  The  Han- 

oyeb  National  Bank,  of  the  City  of  New 

York.    [No.  887.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas. 

Mr.  Jno.  W.  Taylor  and  Mr.  Jeff  Chandler 
for  the  plaintiffs  in  error. 

Mr.  John  McClure  for  the  appellee. 

March  9,  1892.  Dismissed  with  costs  on 
motion  of  counsel  for  plaintiffs  In  error. 


The  Globe  TEtEPHONB  Company  of  New 

York  etdl.,  Appts.  v.  The  Ambbioan  Bell 

Tblefhonb  Company  et  aL    [No.  214.] 

Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  New  York. 

Mr.  D,  Bumphrevs  for  the  apjpellants.    Mr, 

G.  L.  Roberts  and  Mr.  Jos.  J.  Storrow  for  the 

appellees. 

March  10,1892.    Dismissed  with  oosts^  pur- 
suant to  the  10th  Rule. 


Milton  H.  Bennett  et  al,  PM.  in  Err.,  e. 

Fbank  K  Bakeb.    [No.  218.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois. 

Mr,  A.  McCoy,  Mr.  C.  B.  McCoy  and  Mr. 
0.  E.  Pope  for  the  plaintiffs  In  error.  No  ap* 
pearance  for  the  defendant  in  error. 
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March  10, 189$.    Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


I 


Thb  Chtcaoo,  BuBLmoTON  &  QximcT  Rail- 

BOAD  COMPANT,  Appt,,V,  PeTER   A.  DKTtft 

f   ah  commissioDers,  etc.    [No.  1218.] 
Appeal  from  the  Circuit  CJburt  of  the  United 

States  for  the  Southern  District  of  Iowa. 
Mr,  Jo9,  W.  BlpiheioTthe  appellant.    No 

appearance  for  the  appellees. 
March  10,  189$.    Dismissed  with  costs  on 

authority  of  counsel  for  appellant 

Thr  Chicago,  BTTBLmoTOir  &  Qumcr  Rail- 

BOAB  Company,  Appi.^  ••  The  State  of 

Iowa.    JNo.  1141.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Mr.  J.  W.  Blythe  for  the  appellant  No  ap- 
pearance for  the  appellee. 

March  10,  189$.  Dismissed  with  costs  on 
authority  of  counsel  for  appellant. 

The  Chicago,  BuBLmoToir  &  QximoT  Rail- 
BOAD  Company,  Appt.,  v.  Spencer  Smith 
et  cU,,  commissioners,  etc.    [No.  1142J 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Mr.  J,  W.  Bit/the  for  the  appellant  No  ap- 
pearance for  the  appellees. 

March  10,  189$.  Dismissed  with  costs  on 
authority  of  counsel  for  the  appellant 

The  Chicago  &  Nobthwbstbbn  Railway 

Company,  Appt.,  «.  The  State  of  Iowa. 

[No.  1148.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Mr.  N.  M.  Hubbard  and  Mr.  W.  O.  Qoudy 
for  Uie  appellant  No  appearance  for  the  ap- 
pellee. 

March  10,  189$.  Dismissed  with  cosU  on 
motion  of  Mr.  W.  O.  Qoudy,  for  the  appel- 
lant 


The  Chicago  &  Nobthwebtebn  Railway 
Company,  Appi.,  v.  Spencer  Smith  et  al., 
commissioners,  etc.    [No.  1144.1 
Appeal  from  the  Circuit  Court  oi  the  United 
States  for  the  Southern  District  of  Iowa. 

Mr.  2i.  M.  Hubbard  and  Mr.  W.  C.  Qoudv 
for  appellant  No  appearance  for  the  appel- 
lees. 

March  10,  189$.  Dismissed  with  costs,  on 
motion  of  Mr.  W.  Q.  Qoudy,  for  the  appel- 
lant 


The  Sioux  City  &  Paoifio  Railway  Com- 
pany, AppL,  %.  Spencer  Smith  et  al,  com- 
missioners, etc.    [No.  1146.] 
Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Iowa. 

Mr.  I/.  M.  Hubbard  and  Mr.  W.  0.  Qoudy 
for  the  appellant  No  appearance  for  the  ap- 
pellees. 

March  10,  189$.  Dismissed  with  costs  on 
motion  of  Mr.  W.  0.  Qoudy,  for  the  appel- 
lant 


HiRAAi  Barney,  late  collector,  etc.,  Plff*  in 
Err.,  9.  Stephen  W.  Waterbury  et  al. 
[No.  271.] 


In  error  to  the  Circuit  Gotnt  of  tke  VmteA 
States  for  the  Southern  District  of  New  Toffc. 

The  Aitoma/General  far  the  plaiiitiff  ia  er- 
ror. Mr.  A.  W.  Oriewfld  Mud  Mr.  8.  F.  PU 
lips  for  the  defendants  in  error. 

March  U,  189$.  Dismissed  with  costs,  so 
motion  of  Jfr.  Solicitor  General  Tb^  tat  tfar 
plaintiff  in  error. 

William  M.  Marine,  Collector,  etc,  AppL, 
e.ELDRiDOEPACKHAM«<aZ.  etc  [Nciail 
Appeal  from  the  Circuit  Court  of  tbe  Unied 

States  for  tbe  District  of  MarylaDd. 
The  Attorney  General  for  tbe  appeUaat    5» 

appearance  for  the  appellees. 
March  15, 189$.    iHsmissed  wfth  costs,  oa 

motion  iff*.  Solicitor  General  Toft  fortheappri 

lant 


The  New  Chester  Water  CoMPAirr  et  sL, 

Apple.  ,t.  The  Holly  Manufactubzbo  Cos- 

PANY.    JNo.  1484.) 

Appeal  irom  the  Circuit  Court  of  tbe  Failed 
States  for  the  Eastern  District  of  FMaffl> 
Yania. 

Mr.  R.  0.  Dale  and  Mr.  Samuel 
the  appellants.    Mr.  B.  L.  AMmret 
appellee. 

March  5,  189$.    DismiaMd  with 
stipulation. 


for 

lor  Ike 


costs,  per 


William  M.  Marine,  Collector,  etc.,  ApfL, 
D.  Arthur  W.  Robsoh.    [Na  l^iSS.] 
Appeal  from  the  Circuit  Court  of  tbe  LBited 

States  for  the  District  of  Maryland. 
The  Attorrtey-General  for  the  aniellaBt    Xo 

appearance  for  tbe  appellee. 
March  18,  1891.    Dismissed  with  costs,  m 

motion  of  Mr.  Soliciter  General  T^ft  for  the 

appellant. 


Gborob  H.  Francoitkr,  P^.  <r 

Oscar  Newhoube.  [No.  1852.] 

In  error  to  the  Circuit  Court  of  Ibe  Uaiwd 
States  for  the  Northern  District  of  CaHforak. 

Mr.  A.  L.  Hart  for  the  plaintiir  io  errat. 
Mr.  S.  S.  BurdfU  for  tbe  defendant  in  cnor. 

March  $1,  189$.  Dismissed  with  cosU  per 
stipulation,  on  motion  of  Mr.  8.  S.  BeNett 
for  the  defendant  in  error. 


John  M.  Lamb,  AppL,  v.  Robert  McOnms. 

[No.  281.1 

Appeal  from  the  Supreme  Oourt  of  te  Tv- 
ritorv  of  Idaha 

Mr.  S.  8.  Burdett  for  tbe  appellsat  X» 
appearance  for  the  appellee. 

March  t$,  189$.  Dismissed  with  costs  per 
suant  to  tbe  lOtb  Rul^  and  remanded  to  tks 
Supreme  Court  of  the  State  of  Idaho. 

Mary  WalIu  Appt.,  e.  The  District  or  Coir 

UMBIAtfto/.     [288.] 

Appeal  from  tbe  Supreme  Court  of  the  Dii- 
trict  of  Columbia. 

Mr.  W.  W.  Upton  for  tbe  appdlaat  Ks 
appearance  for  the  appellees. 

March  $S,  189$.  Dismiased  with  oosbpor 
suant  to  the  10th  Rule. 

The  Syracuse  Chilled   Plow  Oohtjltv, 
Appt ,  \  J.  S.  RoBiNaoN  €t  mL    [Na  flU) 
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from  the  Circait  Court  of  the  United 
States  for  the  Northern  District  of  New  York. 

Mt'.  T.  K.  Fuller  for  the  appellant.  Mr. 
Theodarm  Bacon  for  the  appellees. 

JforeA  f i,  1899.  Dismtoed  with  coats  for 
want  of  prosecution. 

TTnx    OoMMBBCiAL  National  Bank  el  al., 

j±fn>ta.,t.  Brown,  Bonnell  &  Cohpany  et 

oi.      [No.  248.1 

Appeal  fom  tine  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

Afr,  €,  C.  Baldwin  for  the  appellants.  No 
appearance  for  the  appellees. 

MdiTth  i4,  1892.  Dismissed,  with  costs, 
pursuant  to  the  10th  Rule. 

^Ths  Fabmeks  Loan  &  Trust  Company, 
Appt.,  9.  Morgan's  Louisiana  &  Texas 
RikJXBOAD  A  Steamship  Company  et  al. 

2£o.  419.] 
ppeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 
Mr.  Herbert  B.  Turner  for  the  appellant. 

Charles  H.  Tweed  for  the  appellees. 
March  tS,  1892.    Dismiss^  per  stipulation. 

Stmbon  E.  Chxtrch  et  al.,  Appts.^  v.  John 

SwAim.    [No.  258.] 

Appeal  from  the  Circuit  Court  of  the  United 
tes  for  the  Southern  District  of  Alabama. 

Mr.  T.  A.  Hamilton  for  the  appellants.  Mr. 
2»aae  P.  Martin  for  the  appellee. 

March  $8,  189t.  Dismieeed  with  costs,  pur- 
suant to  the  10th  Rule. 


Thb  American  Artificial  Stone  Pave- 
MSNT  Company  (limited).  Apple.,  v.  The 
VuiiCANiTB  Paying  Company,  et  al.  [No. 
290]. 

Appeal  from  the  Circidt  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania. 
Mr.  Hector  T.  Fenten   for  the  appellant. 
Mr.  George  Hardingtot  the  appellees. 

March  28, 1892.  Decree  reversed  with  costs 
per  stipulation  and  cause  remanded,  to  be  pro- 
ceeded in  according  to  law. 

WAin«R  J.  KTOD.Appt.,  «.  William  Smith 

Horry,  et  al    [No.  2641 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsylvania. 

Mr.  Frande  Rawle  and  Mr.  A.  0.  Keaebey 
lor  the  appellant  Mr.  F.  OarroU  Breweter 
for  the  appellees. 

March  29, 1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The  Chicago,  Milwaukee  &  St.  Paul 
Raiboad  Company,  Appt.,  t.  Spencer 
Smith  et  al  Commissioners,  etc.  [No.  1147]. 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Iowa. 
Mr.  Jno.  W.  Gary  for  the  appellant.    No 

appearance  for  the  appellees. 

March  80.  1892.    Dismissed  with  costs  on 

motion  of  counsel  for  the  appellant. 

The  Chicago,  Milwaukee  A  St.  Paul  Rail- 
wat  Company,  Appt.,  s.  The  State  of 
Iowa.   JNo.  11461. 
Appeal  mm  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Iowa. 

U6  U.  8. 


Mr.  Jno.  W.  Gary  for  the  appellant  No 
appearance  for  the  appellee. 

March  SO,  1892.  Dismissed  with  costs»  on 
motion  of  counsel  for  the  appellant. 

Berenice  P.  Choteau,  Flff.  in  Err.,  s.  The 

Kansas   City    Stock    Yards   Company. 

f  No.  268]. 

in  error  to  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  Missouri. 

Mr.  A.  Comings  for  the  plaintiff  in  error. 
Mr.  Wallace  Pratt  and  Mr.  Prank  Hagcrman 
for  the  defendant  in  error. 

March  SO,  1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


James  A.    Eldridge  et  al.  Appte.,  s.  The 

United  States.    [Nos.  14  and  151. 

Appeals  from  the  Supreme  Court  of  the  Ter- 
rito^  of  Utah. 

Mr.  LeOrand  Young,  Mr.  F.  8.  Riefiarde 
and  Mr.  R.  A.  Howard  for  the  appellants. 
T?ie  Attorney  General  for  the  appellee. 

March  SI,  189S.  Dismissed  on  motion  of 
counsel  for  the  appellants. 

QuoNo  Lee  Lum,  Appt.,  t.  James  Rankin, 

sheriff,  eta    [No.  2731. 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  California. 

Mr.  Tho$.  D.  Riordan  for  the  appellant. 
No  appearance  for  the  appellee. 

March  SI,  1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Henry  Eitteringham,  Plff.  in  Err.,  d.  The 

Blair  Town   Lot  &    Land   Company. 

[No.  281]. 

In  error  to  the  Supreme  Court  of  the  State 
of  Iowa. 

Mr.  J.  Lyman  for  the  plaintiff  in  error.  Mr. 
E.  8.  Bailey  for  the  defendant  hi  error. 

April  1,  1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Marshall  Ayreb.  assignee,  etc.,  et  al,  Apple. 

D.  Michael  W.  Manning  et  al.    [No.  1220.1 

Appeal  from  the  Circuit  Court  ofthe  United 
States  for  the  Southern   District  of  Illinois. 

Mr.  O.  W.  8m4th  and  Mr.  John  M.  Harlan 
for  the  appellant.  Mr.  Bamuel  P.  Wheeler  for 
the  appellees. 

Ajyril  1, 1892.  Dismissed  with  costs  on  mo- 
tion of  Mr.  John  M.  Harlan  for  the  appdlants. 


The  C*hioaoo,  Rock  Island  &  Pacific  Rail- 
way Company,   Appt.,  v.  The  State  of 
Iowa.    [No.  11891. 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Iowa. 
Mr.T.  F.  Withrow  for  the  appellant.    No 

appearance  for  the  appellee. 
April  4,  1892.    Dismissed   with   costs  on 

motion  of  counsel  for  the  appellant 


The  Chicago,,  Rock  Island  A  Pacific  Rail- 
way Company,  Apple.,  t.  Spencer  Smith, 
et  al.,  commissioner,  etc.    [No.  1140] 
Appeal  from  the  Circuit  Court  of  the  United 

States  for  the  Southern  District  of  Iowa. 
Mr.  T.  F.  Withfow  for  the  appellant    No 

appearance  for  the  appellees. 
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April  4, 1899.  Dismiflsed  with  costs  on  mo- 
tion of  counsel  for  the  appellant. 

Ei^iZABBTH  T.  Belt,  executrix,  etc.,  Appt,^  «. 

Joseph  B.  Cummino,  et  al,,  executors,  etc. 

[No.  298.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Georgia. 

Mr.  Henry  Wise  Gamett  for  the  appellant 
No  appearance  for  the  appellees. 

April  7,  1892.  Dismissed  with  costs  pur- 
suant to  the  lOUi  Rule. 

Thbodobb  J.  Ltndb  €t  al.,  AppU.^  ••  Lewis 

Speblxng. 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

Mr.  J.  H.  McQowan  and  Mr.  0.  W.  ffalcamb 
for  the  appellants.  No  appearance  for  the 
appellee. 

April  8.  1892.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  Montana.. 

Habion  Flahebtt,  Appt.t  «.  The  United 

States.    fNo.  298.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

Mr,  C.  w.  EoUomh  and  Mr.  J.  SL  MeOowan 
for  the  appellant.  Ths  Attorney  Qeneral  for 
the  appellee. 

Avfil  II9  1892.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule,  and  cause  remanded  to 
the  Supreme  CJourt  of  the  State  of  Montana. 

Sugenb  Looah  el  al.,  Apple.,  t.  Qbobob  A. 

Knight,  U.  6.  Marshal.    [No.  1815.1 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Texas. 

Mr.  A.  H.  Garland  and  H.  J.  May  for  the 
appellants.    No  appearance  for  the  appellee. 

April  11,  1892.  Dismissed  with  costs  on 
motion  of  Mr.  H.  J.  May  for  the  appellants. 

Daniel  Iiagone,  collector,  etc.,  Plff.  in  Err., 
9.  Jesse  S.  Bltdenbuboh.    [No.  816J 
In  error  to  the  Circuit  Court  of  the  United 

Stales  for  the  Southern  District  ot  New  York. 
The  Attorney  General  for  the  plaintiff  in 

error.    No  appearance  for  the  deifendant  in 

error. 
April  11, 1892,    Dismissed  on  motion  of  Mr. 

Solicitor  Qeneral  Aldrich  for  the  plaintiff  in 

error. 


The  United  States.  Ptff.  M  Err.,  «,  The 

Boston  &  Albany  Railboad  Cohpant. 

[No.  19.] 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Massachusetts. 

The  Attorney  General  for  the  plaintiff  in 
error.  Mr.  B,  R.  Hoar  and  Mr.  Samuel  Hoar 
for  the  defendant  in  error. 

Aprtl  11, 1892,  Dismissed,  with  cost  s  in  this 
court  to  he  paid  hy  the  defendant  in  error,  on 
motion  of  if r.  Soltdtor  General  Aldrich  for  the 
plaintiff  in  error. 

Daniel  B.  St.  John,  Plff.  in  Err.,  «l  Cttt 

OF  Toledo,  Ohio.    [No.  821.] 

In  error  to  the  Circuit  Court  of  the  United 
Sutes  for  the  Northern  District  of  Ohio. 

Mr.  R.  P.  Ranney  for  the  plaintiff  in  error. 

8S8 


Mr.  W.  H.  H.  Bead  and  ifr.  Oaream 
for  the  defendant  in  error. 

Apra  14, 1892.    Dismttsed  witii 
suant  to  the  10th  Rule. 


The  United  States.  AppL,  9.  CHAmLBs  L 

Fttch.    [Na  1297.J 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Western  District  of  MidiigaL 

The  Attorney  General  for  the  appdlaat.  Ko 
appearance  for  the  appellee. 

April  18,  1892.  Dismissed  on  mockio  of 
Mr.SoHeHar  General  Aldrich  tc€  the  Mpp^Outi. 

The  United  States.  Appi.,  9.  TmoauM  B. 

Bashaw.    [No.  1888.1 

Appeal  from  the  Circuit  Court  of  the  Usiled 
States  for  the  Eastern  District  of  ICaaool 

The  Attorney  General  for  the  appcJlafil.  Mr. 
Thomae  C.  Fletcher  for  the  appdiee. 

April  18,  1892.  Dismissea  oq  notioB  of 
Mr.Saidtor  General  Aldridk  tot  the  wppOiM. 

The  United  States,   Appt,  «.  Raltb  L 

GOODBICH.     [No.  1^.] 

Appeal  from  the  Circuit  Court  of  the  United 
Stoted  for  the  Eastern  District  of  Artriii 

The  Attorney  General  for  the  appettaeL 
Mr.  U.  M.  Boee  and  Mr.  G.  K  Bom  for  ihesp- 
pellee. 

April  18, 1892.  Dismissed  oa  modoa  of  Jfr. 
Solicitor  General  Aldrich  for  the  appeUast. 

The  United  States,  Appi.,  «.  Wiluav  CL 

Pebbt.    [No,  1474.] 

Appeal  from  the  Circuit  Oourt  of  the  UaiM) 
Sutes  for  the  District  of  Kansas. 

The  Attorney  General  i€ft  the  tipptSQMU.  5o 
appearance  for  the  appellee. 

April  18, 1892.  Dismissed  oo  modon  of  Mr. 
SoUcitorGeneral  Aldrich  for  the  appeDut. 

The  Unttsd  States,   JppL^  e.  Jonr  & 

Clough.    [No.  1602.] 

Appeal  from  the  Circuit  Court  of  the  UaltaA 
Stotes  for  the  Western  District  of  Tcoaevre 

The  Attorney  General,  for  the  appellant  S» 
appearance  for  the  appellee. 

April  18, 1892,  Dismissed  oomocioe  of  J^. 
Solicitor  General  Aldrich,  for  the  appeUaat 

The  United  States  Fff.  in  At.,«.  Qaosst 

N.  Baxteb.    [Na  1488] 

In  error  to  the  Circuit  Cooit  of  the  Uailei 
Stotes  for  the  District  of  Minnesota. 

The  Attorney  General  for  the  pUstiff  m 
error.  No  appearance  for  the  defeiidwt  is 
error. 

Apra  18, 1892.  Dismissed  00  OMtioB  of  Jfr. 
Solicitor  General  Aldrich  for  the  pUsttf  in 
error. 


Jakes  H.  Cbideb,  Apffi.,  % 
KEB,  etc    [No.  1646.] 
Appeal  from  the  United  States 

Indian  Territory. 
April  18,  1892.    Docketed   sad 

with  costs,  on  motion  of  ifr 

Smith  for  the  appellees. 


for*t 


Isaac   R    Eulp.    Appt.,  e» 
SouDSB.    [No.  881?] 
Appeal  from  the  Circuit  Court  of  the  UsM 
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Uates  for  the  Eastern  District  of  Pennsylvania. 

JTr.  Jerome  Garty  for  the  appellant.  No 
ippearance  for  the  appellee. 

April  19, 189S.  Dismissed  \?ith  costs  pur- 
nxaiit  to  the  10th  Rule. 


1.  W.    Pebbins,  Appt.t  «.  Thb  Hanbt  Man- 

TTPACTXTBINO  COMPAKT,  et  cU.      [No.  888.] 

Appeal  from  Uie  Circuit  Court  of  the  United 
Hates  for  the  Western  District  of  Michigan. 

Jfr.  O,  J.  Bunt  for  the  appellant.  Mr, 
Bdhcar^i  Taggart  for  the  appellees. 

Aprti  £0,  J89S,  Dismissed  with  costs  pur- 
mant  to  the  10th  Rule. 


Thb    City   of  Augusta,  Plff.  in  Err.,  «. 

CoARiiES  Bard.    [No.  840.J 

Id  error  of  the  Circuit  Court  of  the  United 
Btates  for  the  District  of  Kansas. 

Mr.  S.  0.  Thacher  for  the  plaintiff  in  error. 
Mr.  A.  T,  Britton,  Mr,  A.  B.  Browne  and  Mr, 
Qeorge  M,  Peck  for  the  defendant  in  error. 

April  £1, 1892,  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


JoHK  T.  FooTB»  Pyf.  in  Err.,  t.  Johk  Qlenn, 

trustee,  etc    [No.  858. 1 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  New  Jersey. 

Mr.  Alfred  MtUs,  for  the  plaintiff  In  error. 
Ifr.  Oharlet  Marshall,  and  Mr.  John  Howard, 
for  the  defendant  in  error. 

April  t7, 1892     Dismissed  with  costs  pur- 

tuant  to  the  10th  Rule. 

^1  

BBKom  Blaokicorb,  Plff.  in  Err,,  e.  Jajibb 

Reuxt.    [Na  863.] 

In  error  to  the  Supreme  Court  of  the  Ter- 
ritory jf  Arizona. 

Mr.  A.  T.  Britton,  and  Mr.  A  B.  Browne 
for  the  plaintiff  in  error.  Mr,  J,  K.  MeCam- 
mon.  and  Mr.  W.  HaUett  PhUUpe  for  the  de- 
fendant in  error. 

April  27, 1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Geobob   Q.  Berrt,  et  al.,  Pljf^.  in  Err,,  «. 

James  Reillt.    FNo.  851.1 

In  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

ifr.  A.  T.  Britton  and  Mr,  A.  B,  Browne  for 
ttie  plaintiffs  in  error.  Mr.  J.  K,  Mc Gammon, 
and  ifr.  W.  HaUett  Phillipe  for  the  defendant 
in  error. 

April  27, 1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


The  Mountain  Maid  Minino  Company,  Plff. 

in  Err.,  d.  James  Rilet.    [No.  850.] 

In  error  to  the  Supreme  Court  of  the  Ter- 
ritory of  Arizona. 

Mr.  A.  T,  Britton  and  Mr.  A.  B,  Browne 
for  the  plaintiff  in  error.  Mr.  J,  K.  MeCammon 
and  Mr.  W.  HaUett  Phillipe  for  the  defendant 
in  error. 

April  27, 1892.  Dismissed  with  costs  pur- 
inant  to  the  10th  Rule. 


Theodobe  H.  Eleinschmidt,  Mayor,  etc.  et 
al.,  Apple.,  V.  WiLLJAM  Dayenpobt  et  al, 
[No.  861.] 

Appeal  from  the  Supreme  Court  of  the  Ter- 
ritory of  Montana. 

Ua  U.  S. 


Mr.  T.  H.  Garter  and  ifr.  J.  B.Clayherg,  for 
the  appellants.  No  appearance  for  the  ap- 
pellees. 

April  28, 1892,  Dismissed  with  costs,  pnrw 
suant  to  the  10th  Rule  and  cause  remanded  to 
the  Supreme  Court  of  the  State  of  Montana. 

Jesse   Eepneb,  as  treasurer,  etc.  Appt.,  tu 
Nathaniel  J.  Dustain.    [No.  864.J 
.Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio. 

Mr.  R.  W.  Taylor,  for  the  appellant.  No  ap- 
pearance for  the  appellee. 

April  28,  1892.  Dismissed  with  costs  pur- 
suant to  the  10th  Rule. 


Liftman  Toplitz,  et  al.,  Plfflt.  in  En\,  di 

£.  A.  Mebrttt,  late  collector,  etc.    [No. 

868. 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York. 

Mr.  8.  6,  Clarke  for  the  plaintiffs  in  error. 
The  Attorney  General  for  the  defendant  in 
error. 

April  29,  1892.  Dismissed  with  costs,  pur- 
suant to  the  10th  Rule. 


Jacob  Eichel,  et  al„  Plffe,  in  Err.,  t.  DAyn> 
L.  Wallace,  et  al.    [No.  1870.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  District  of  Kentucky. 
Mr.   T.  F.  Hargie  and  Mr.  Cf.  B.  Eastin 

for  the  plaintiffs  in  error.    Mr,  M.  H.  Cardoz<^ 

for  the  defendants  In  error. 
April  29,  1892.    Dismissed  with  costs,  od 

authority  of  counsel  for  the  plaintiffs  in  error. 

The  United  States,  Appt.,  t.  M.  J.  Julian, 

[Nos.  1028, 1029.  and  1080.] 

Appeals  from  the  District  and  Circul*;  Courts 
of  the  United  States  for  the  Middle  District  of 
Tennessee. 

The  Attorney-General  for  the  appellant 
Mr,  George  A,  King  for  the  appellee. 

May  2, 1892.  Judgments  reversed  per  stip- 
ulation and  causes  remanded  to  be  proceeded 
in  according  to  law. 

Edwabd  W,  Hallinger,  Appt.,  t.  Charles 
Btrdsall,  Jailer,  etc.    [No.  1660.] 
Appeal  from  the  District  Court  of  the  United 

States  for  the  District  of  New  Jersey. 
May  2, 1892.    Docketed  and  dismissed  with 

costs  on  motion  of  Mr,  G.  K  Mf^infleld  for  the 

appellee,  and  mandate  granted. 

Jacob  Darst,  P^.  in  Err.,  v.  Georqe  H. 

Booos,  et  at.    [No.  467 J 

In  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Nebraska. 

Mr,  G.  8.  Montgomery  for  the  plaintiff  in 
error.  Mr.  W.  J.  GonneU  for  the  defendants 
in  error. 

May  16^  1892.    Dismissed  per  stipulation. 

Horatio  J.  J.  Wise,  master,  etc.,  Appt,,  9. 

Mters  Bennett,  et  al.    [No.  1568.1 

Motion  for  a  writ  of  certiorari  to  the  United 
States  Circuit  Court  of  Appeals  for  the  fourth 
circuit. 

Mr,  Jamee  Thomeon  for  the  appellant.  Mr. 
Robert  H.  Smith  for  the  appellees. 

May  IS,  1892.    Denied  with  costs. 
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Maut  £.  1^)6T,  tdmioistratrix.  etc.,  Flff,  in 

Brr.,  •.  The  Couktt  op  Puulski.    [No. 

1568.] 

MoiioQ  for  a  writ  of  certiorari  to  the  XJolted 
States  Cifcait  Court  of  Appeals  for  the  seyenth 
circuiC 

3ir.  Mkn  F.  Dillon  and  Mr.  Barry  Hubbard 
for  the  plaintiff  io  error.  Mr,  Lewii  M, 
Bra4k9  for  the  defendant  in  error. 

Ma^  26.  lS$f.    Denied  with  costs. 


The  Spa!.I/ing  Lumber  Company.  Plff,  in 
Err,,  9.  The  United  States.    [No.  198.] 
In  error  to  the  Circuit  Court  of  the  United 

States  for  the  Western  District  of  Michigan. 
.Ifr.  F.  0,  Clark  for  the  plaintiff  in  error. 

Jlk4  Attorney  General  for  the  defendant  in 

error. 

May  16, 189B,    Dismissed  on  motion  of  Mr. 

Attorney  General  MiUer  for  the  defendant  in 

«rror. 


The  United  States,  Appt,,  v.  A.  H.  Faulk- 
ner.   [No.  1077J 

Appeal  from  the  District  Court  of  the  United 
States  for  the  Middle  District  of  Tennessee. 

The  Attorney  General   for   the  appellant 
Mr,  George  A,  King  for  the  appellee. 

May  16, 189S,    Decree  reversed  per  stipula- 
tion and  cause  remanded  to  be  proceeded  ia 


accordinc^  to  law,  on  motion  of  Mr,  Attorney 
General  MUler  for  the  appellant. 

John  McClosket.  KC  in  Brr ,  «.  F&akk 

Hurst.    [No.  1399.] 

In  error  to  the  Circuit  Cotirt  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Mr,  A.  «/•  Murphy  for  the  plaintiff  in  error. 
Mr.  J.  D.  Bouee  and  Mr.  WtUiam  Grant  for 
the  defendant  in  error. 

May  16,  1891.  Dismissed  for  the  want  of 
Jurisdiction. 

John  J.  Katn,  executor,  etc.,  Appi.,  e.  Nimick 

&  Co.  et  al,    [No.  851.] 

Appeal  from  toe  Circuit  Court  of  the  United 
States  for  the  District  of  West  Virginia. 

Mr,  T.  8.  ROey  for  the  appellant.  Ko  ap* 
pearance  for  the  appellees. 

May  16^  1899.  Dismissed  with  costs  on  mo- 
tion of  counsel  for  the  appellant 

The  Central  Trust  Company  of   Nrw 

York,  Appt., «.  M.  H.  C.  Bacon,  widow,  etc. 

[No.  707.] 

Appeal  from  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Tenneasee. 

Mr.  Edgar  M.  Jchneon  and  Mr,  W,  M. 
B&OBter  for  the  appellant  Mr.  H.  H.  IngefM 
and  Mr.  R.  M.  Edwarde  for  the  appellee. 

Maif  16, 1892,    Dismissed  per  stipulation. 


NOTE. 


Urn  Extra  Annotation  hert  following  is  arranged  in  the  order  of  the  cases  ia  tho 
ml  reporter's  volume  which  precede  it.  At  the  upper  outside  corner  of  the  pago  is 
giTon  the  Tolume  and  pages  of  the  cases  to  which  the  Annotation  refers.  After  the  official 
reporter's  Tolume  and  page  in  the  heading  of  each  case  is  given  book  and  page  of  the 
present  edition,  the  abbreviation  Ii  being  used  for  Lawyers  Edition,  or  Law.  Ed.  for  brev- 
ktj,  as  it  is  throughout  in  the  duplicate  citations  of  cases  from  the  Supreme  Court. 

ABBREVIATIONS. 

S".  C.  appended  to  a  citation  from  the  regular  reports  of  the  U.  S.  Circuit  and  Dis- 
tarct  Courts  refers  to  the  series  of  reprints  called  the  Federal  Cases  and  gives,  as  its 
pvblishers  do  and  recommend,  the  number  of  the  case  in  that  series. 

Fed.  Caa.  is  used  when  the  case  is  contained  in  the  series  of  Federal  Cases  but  is 
ao%  reported  in  the  regular  series  of  U.  S.  Circuit  and  District  Court  Reports,  and  the 
citations  of  such  cases  is  to  the  volume  and  page  of  Fed.  Cas.,  not  to  Uk"  number  of 

^K<k  case. 

Fed.  or  Fed.  Rep.  refers  to  the  well  known  series  Federal  Reporter,  containing  re- 
ports of  the  Circuit  and  District  Court  decisions  since  1880. 

Ifc  R.  A.  will  be  readily  recognized  as  the  abbreviation  for  the  Lawyers  Reports 
Annotated,  and  particular  attention  should  be  given  to  these  citations,  as  in  a  large 
proportion  of  cases  the  citing  case  will  be  found  accompanied  by  a  note  on  its  principal 
point  absolutely  exhaustive  of  the  authorities  thereon. 

Am.  Dee.,  Am.  Rep.  and  Am.  St.  Rep.  will  be  readily  recognized  as  the  abbrevia- 
tions for  the  well  known  trinity  of  selected  case  reports,  The  American  Decisions, 
American  Reports  and  American  State  Reports. 

Pennsylvania  State  Reports  (Pa.  St.)  The  New  Jersey  Law  Reports  (N.  J.  L.)  and 
Equity  Reports  (N.  J.  Eq.)  are  distinguished  by  the  nmnber  of  the  series,  not  by  the 
same  of  the  reporter,  while  the  North  and  South  Carolina  Reports,  Law  and  Equity,  are 
eited  by  the  name  of  the  reporter  where  the  reports  are  so  titled  and  it  has  been  the 

SBiversal  custom. 

Duplicate  citations  are  given  to  the  National  Reporter  System  where  cases  are  therein 
sentained,  and  to  the  Reporter  System  alone  of  cases  not,  at  the  date  of  the  preparation 
il  tU  annotation,  officially  reported.    The  usual  abbreviations  are  used,  as  follows: 


Atl.  Atlantic  Reporter, 
Pac.  Pacific  Reporter, 
H.  B.  Northeastern  Reporter, 
H.  W.  Northwestern  Reporter, 


So.  Southern  Reporter, 
S.  C  Southeastern  Reporter, 
S.  W.  Southwestern  Reporter, 
S.  Ct.  Supreme  Court  Reporter. 


We  think  that  in  all  other  respects  the  abbreviations  used  are  clear  and  familiar  is 
all  who  are  accustomed  to  the  use  of  legal  reports  and  text-books. 

^.  S.  Xotes  145  r.  S.  36  L.  cmI.  8(M>--46i>.  Bmiob. 
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145  U,  8.  l-28»  86  L.  eOl,  FIOKLBN  ▼.  SHBLBT  OO.  TASKO 

DI8T. 
AppeaL— CauBe,  dismissed  for  iion-aiq[>eftnuice  at  oval  arfomsat 
reinstated,  p.  2. 

Commerce.—  State  tax  on  factors,  brokers,  etc^  Is  not  InTalld  ss 
to  representatives  of  non-resident  principals,  p.  20. 

Approved  in  Emert  v.  Missouri,  156  U.  8.  S20,  39  L.  437,  16  8.  Gt 
374,  upholding  peddler's  license;  Hopkins  v.  United  States,  171  U. 
8.  502,  594,  19  8.  Ct  45,  46,  holding  Kansas  Gitj  LlTe-Stock  Ex- 
change was  not  engaged  in  interstate  commerce;  The  City  of  Nor- 
walk,  55  Fed.  106,  upholding  State  statute  giving  action  tor  destb 
on  navigable  waters;  Moore  v.  Bufanla,  97  Ala.  678,  11  Sa  922, 
upholding  license  on  telegraph  companies;  Osborne  t.  Stats,  SI 
Fla.  187,  189,  196,  39  Am.  St  Rep.  115,  117,  122,  14  So.  596,  609. 

25  li.  B.  A.  129,  131,  upholding  license  tax  on  express  compantet; 
Walton  T.  Augusta,  104  Ga.  760,  80  8.  B.  966,  opholding  tix  os 
**  commercial  street  brokerage; "  Postal  Tel.  Gable  Go.  v.  Adams, 
71  Miss.  560.  565,  42  Am.  St  Rep.  477,  482,  14  Sa  37,  89,  enfocdDf 
privilege  tax  against  foreign  corporation;  LumberviUe  Bridge  Co. 
▼•  State  Board  of  Assessors,  55  N.  J.  L.  535.  26  AtL  713,  25  L.  R* 
A.  137,  upholding  yearly  license  on  corporations;  Kdlb  v.  Mtyor, 
etc,  —  N.  J.  — ,  44  AtL  873,  upholding  tax  affecting  business  be- 
tween citizens  and  non-residents;  Memphis  v.  Garrington,  91  Tenn. 
514,  19  8.  W.  674,  holding  tax  was  upon  insurance  agencies,  to4 
not  companies;  Gulf,  etc.,  Ry.  v.  Bddins,  7  Tex.  Giv.  App.  127. 128, 

26  8.  W.  165,  166,  upholding  statute  prescribing  minimum  time  for 
stipulated  notice  to  carri^w  for  loss.  See  27  Am.  8t  Bep.  662,  ind 
62  Am.  St  Rep.  474,  notes. 

Distinguished  in  Brennan  ▼.  TitusviUe,  168  V,  B.  806,  88  L.  7H 
14  8.  Gt  884,  annulling  tax  on  agent  sent  by  manufacturer  of  ts- 
other  State;  In  re  Roselle,  57  Fed.  158,  annulling  license  on  broker 
selling  property  of  non-residents;  Stratford  v.  Glty  Council  110 
Ala.  626,  627,  20  Sa  129,  heading  invalid  Ucense  on  brokers  leprt- 
senting  non-resident  principals;  Hurford  v.  State,  91  Tenn.  €74,  M 
99  8.  W.  202,  annulling  privilege  tax  on  sample-s^era. 

Taxation.—  State  may  tax  trades,  professions  or  occopatloas,  H 
absence  of  State  inhibition,  p.  21. 

Approved  in  State  v.  Gorham,  116  N.  G.  727,  44  Am.  8t  Rspi  M 
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2a  8.  B.  181,  25  L.  R.  A«  812,  taxing  lightning-rod  agent;  Stmta  t. 
Harrington,  68  Yt  629,  85  AtL  518^  84  L.  R.  A«  102,  npboldlM 
Uoenae  on  Itinerant  yendors. 

Oommeroa.—  Tax  on  residoit  doing  bnsineaa  laig^  far  aon-reaiT 
doit  principal  is  not  tax  on  commerce,  p.  21. 

Approved  in  diaaoiting  opinion  in  State  ▼.  Coop,  62  8.  O.  518,  80 
&  B.  611,  41  L.  B.  A.  608,  majority  holding  deliverer  of  portrait 
already  sold,  not  a  hawker. 

145  U.  8.  29-52,  86  L.  609,  SB88IONS  v.  ROMADKA. 

Bankruptcy.— Year's  delay  and  assignee's  assertions,  held  elec- 
tion not  to  accept  certain  of  bankrupt's  property,  p.  89. 

Approved  in  Lancey  v.  Foss,  88  Me.  218,  219,  88  AtL  1072,  1073, 
opholdlng  right  of  bankrupt  to  carry  on  suit  when  assignee  does 
not  appear. 

Bankruptcy.— Title  to  patent  passes  to  assignee,  subject  to  his 
right  to  disclaim  if  burdensome,  p.  39. 

Patentee's,  power  to  disclaim  is  beneficial,  denied  only  where  re^ 
sorted  to  for  deceptive  purpose,  p.  40. 

Approved  in  Oamegie  Steel  Co.  t.  Cambria  Iron  Co.,  89  Fed.  767, 
opholdlng  power  of  dis<^imer. 

Patents.— R.  S.,  f  4917,  is  broad  enough  to  cover  disclaimer  to 
avoid  ^ect  of  Including  too  much  in  patent,  p.  40. 

Approved  in  Wilkins,  etc..  Fastener  Co.  v.  Webb,  89  Fed.  987, 
upholding  patent  on  machines  which  co-operate  to  accomplish 
■ingle  result. 

Patents.— Infringer  cannot  set  up  assignee's  title  against  title 
acquired  from  bankrupt  with  assignee's  consent,  p.  40. 

Patents.— By  R.  8.,  f  4917,  delay  in  making  disclaimer  till  suit 
brought,  affects  only  recovery  of  costs,  p.  41. 

Approved  in  Office  Specialty  Mfg.  Co.  v.  Globe  Co.,  65  Fed.  605, 
unreasonable  delay  in  filing  disclaimer  invalidates  patent 

Statutes.- Adoption  in  revised  statutes  of  previous  phraseology 
adopts  Judicial  construction  thereof,  p.  42. 

Patents.— Taylor  patent  improvement  in  trunks,  held  novel  and 
infringed  by  Romadka  patent  fastener,  p.  42. 

Cited  in  Sessions  v.  Gould,  60  Fed.  754,  involving  Taylor  patent; 
Independent  Elec.  Co.  v.  Jeffrey  Mfg.  Co.,  76  Fed.  991,  upholding 
Lechner  mining-machine  patent. 

Patent  does  not  infringe  prior  one,  although  for  same  purpose, 
if  former  lacks  features  and  methods  of  latter,  p.  42. 

Approved  in  Westinghouse  v.  Hoyden  Power  Brake  Co.,  170  U.  8. 
568,  42  L.  1147,  18  8.  Ct.  722,  fluid-pressure  brake  held  not  infringe 
ment  of  fluid-pressure  automatic  brake. 


1«  n.  8. 62-«2  Notes  <m  U.  8.  Beporte.  M 

Dtotlngralshed  In  Scbr^ber  t.  Grimm,  72  Fed.  67B,  4Z  V.  M,  ^9^ 
10.  generallj. 

Patents.— Doubt  whether  later  patent  supplanting  eailtar  mm 
because  practical,  is  Invalid,  must  be  resotved  In  its  faTor*  p,  41 

Approved  in  Wilkins  Fastener  Co.  v.  Webb,  89  Fed.  097,  MAsf 
flrst  patent  prima  fade  evidence  of  priority  of  Invention. 

Patentee  who  is  pioneer  in  his  art.  Inventing  a  principle  liberally 
used.  Is  entitled  to  liberal  construction,  p.  46. 

Approved  in  McCormick  Harvesting  Mach.  Co.  v.  Aultman,  69 
Fed.  387,  87  U.  S.  App.  299,  defining  infringement;  Pittsburgh  Be> 
duction  V.  Cowlee  Elec.,  etc.,  Co.,  55  Fed.  320,  following  nde; 
Westinghouse  v.  New  York  Alr-Brake  Co.,  59  Fed.  596,  mere  super- 
ficial dissimilarities  constitute  infringement. 

Patents.—  In  absence  of  royalty,  infringer's  saving  by  use  of  tlie 
device  is  index  of  damages,  but  subject  to  modification,  p.  45. 

Approved  in  Brickill  v.  Mayor,  etc.,  60  Fed.  102,  8  U.  8.  App.  508, 
following  rule;  Tuttle  v.  Claflin,  76  Fed.  233,  45  U.  8.  App.  106. 
measure  of  damages  Is  difference  between  cost  of  plating  with 
machine  and  by  hand. 

Patents.— To  what  extent  and  when  profits  are  allowable  u 
damages  against  infringer,  stated,  pp.  45,  4& 

Patentee  is  entitled  to  damages  against  Infringe  with  aetDil 
notice  of  patent,  although  notice  not  properly  given,  p.  40. 

Patents.-  Infringer  claiming  want  of  knowledge  of  patent  should 
ava  same  in  his  answer,  p.  60. 

Approved  In  Hart,  etc.,  Mfg.  Co.  v.  Anchor  Elec  Co.,  92  Fed.  0KK 
New  Departure  Bell  Co.  v.  Bevin  Bros.  Mfg.  Co.,  64  Fed.  866,  uh) 
Winchesttf,  etc..  Arms  Co.  v.  American  Buckle,  etc,  Co.,  64  Fed. 
7U,  aU  foUowing  rule;  TutUe  v.  Claflin,  76  Fed.  237,  46  U.  8.  App. 
106,  triable  issues  confined  to  pleadings. 

Distinguished  in  Lowell  Mfg.  Co.  v.  Hogg,  70  Fed.  787.  omiasioo 
of  mark  **  patented  "  on  article  available  as  def oise  In  accoontliig 
after  answer;  Coupe  v.  Royer,  155  U.  8.  584,  39  L.  270,  16  8.  Ct 
itO^^,  notice  of  patent  right  to  be  pleaded. 

.  Patent  right  being  abandoned  by  assignee  in  bankruptcy  before 
suit  against  infringers  barred,  reverts  to  assignor,  who  may  tse 
regardless  of  limitation  established  In  bankrupt  law,  p.  62. 

146  U,  8.  62-56,  36  L.  620,  OREGON   RY.,   BTC,   CO.  ▼.  0» 
GONIAN  RY.  CO. 
Supreme  Court  will  forego  printing  of  record  for  sollldeot  casie; 
e.  g.,  if  case  precisely  like  previous  one,  p.  64. 

Not  dted. 

146  U.  S.  66-82,  86  L.  621,  LBWIS  v.  BABNHART. 

Adverse  possession.- Tax  deed  is  sufllclent  color  of  title  Is  U^ 
nols,  without  proof  of  Judgment  for  the  taxes,  p.  71. 


IM  Notes  Ml  U.  B.  BeporbL  Itf  V.  8. 


Adrama  poiMSfion  does  not  mn  against  remalndermaB,  pu  TIL 

Will  not  shown  to  be  executed  according  to  laws  of  State  wtters 
■Bade,  Is  not  constructive  notice,  or  recordable.  In  Illinois,  p.  7& 

▲pproyed  in  Harrison  y.  Weatherly,  180  HL  437,  64  N.  B.  IM^ 
f^or^gn  will  not  effectlye  unless  Illinois  statute  followed. 

Becords.— Land  entries  in  county  clerk's  office  are  not  eon- 
structiye  notice  of  issue  of  patent,  p.  79. 

Deeda.— Recitals  in  deed  are  not  constructiye  notice  to  another 
grantee  of  same  grantor,  p.  80. 

Adverse  possession.— Illinois  rule  as  to  when  reversioner  or  re- 
mainderman barred,  stated,  p.  81. 

Oited  in  Lewis  y.  Pleasants,  148  HI.  290,  82  N.  B.  884,  principles 
applied  to  similar  facts. 

145  U.  8.  82-105,  36  L.  632,  QUINCY,  BTO.,  B.  R.  y.  HHMPHRBT& 
Receiyers  are  custodians,  ministerial  ofiQcers  appointed  to  pre- 
serve property,  pendente  lite,  p.  97. 

Approved  in  Grand  Trunin  Ry.  v.  Central,  etc.,  R.  R.,  81  Fed. 
542,  and  Farmers'  Loan  Ck>.  v.  Oregon,  etc.,  R.  R.,  31  Or.  244,  246, 
65  Am.  St  Rep.  823,  824,  48  Pac.  707,  88  L.  R.  A.  425,  426,  both 
foUov^g  rule;  New  York,  etc,  R.  R.  v.  New  York,  etc.,  R.  R.,  58 
Fed.  278,  receiver  represents  no  particular  interest;  Memphis,  etc., 
R.  R.  y.  Hoechuer,  67  Fed.  458,  31  U.  8.  App.  644,  receiver  held  lia- 
ble for  negligent  acts;  Compton  y.  Jesup,  68  Fed.  282,  31  U.  S.  App. 
486,  refusing  to  review  proceedings  of  receivership  collaterally,  be- 
cause property  in  court's  hands;  Ames  v.  Union  Pac  Ry.,  74  Fed. 
342,  receive  derives  authority  from  court  and  not  from  the  parties. 

Ballroad  receiver  taking  leased  road  is  not  th«-eby  bound  for 
agreed  rent,  without  time  to  investigate,  p.  101. 

Approved  in  St  Joseph,  etc,  R.  R.  y.  Humphreys,  145  U.  S.  115, 
3«  L.  643,  12  S.  Ct  798,  United  States  Trust  Co.  v.  Wabash  Ry., 
150  U.  S.  299,  300,  37  L.  1088,  1089,  14  S.  Ct  90,  Park  v.  New  York, 
etc  R.  R.,  57  Fed.  802,  New  York,  etc,  R.  R.  v.  New  York,  etc, 
R.  R.,  58  Fed.  280,  Ames  v.  Union  Pac.  Ry.,  60  Fed.  971,  Carswell 
V.  Farmers'  Loan,  etc,  Co.,  74  Fed.  91,  43  U.  S.  App.  300,  and  Cen- 
tral Trust  Co.  V.  Continental  Trust  Co.,  86  Fed.  525,  all  following 
rule;  Spencer  v.  Columbian  Exposition,  163  111.  126,  45  N.  B.  253, 
and  Link  Belt  Mach.  Co.  v.  Hughes,  174  111.  160,  51  N.  B.  180,  re- 
ceiver may  elect  to  adopt  or  reject  lease;  Clyde  v.  Richmond,  etc, 
R.  R.,  63  Fed.  24,  a  receiver  adopting  lease,  bound  by  its  terms; 
Wall  y.  Piatt,  169  Mass.  401,  48  N.  B.  271,  receivers  not  always 
subject  to  contracts  of  corporations;  Central  R.  R.,  etc,  Co.  y. 
Farmers'  Loan,  etc.,  Co.,  79  Fed.  166,  receiver  must  pay  rent  under 
adopted  lease;  Mercantile  Trust  Co.  v.  Farmers'  Loan^  etc,  Co., 
81  Fed.  258,  49  U.  S.  App.  470,  profitable  leases  payable  by  leased 
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road,  and  not  by  road  nnder  recetver;  obiter  In  Northern  Pae.  R.  1. 
▼.  Heflin«  83  Fed.  M,  48  U.  &  App.  664,  ncelyer  not  UaMe  oa  prf« 
contract  of  corporation  unless  he  adopts  It;  Ditthane  y.  Bean,  Id 
U.  S.  516,  40  L.  792,  16  8.  Ct  639,  assl^ees  in  bankroptcy  may 
elect  to  accept  or  reject  property  which  is  unprofitable;  BoUes  t. 
Crescent  Drug,  etc.,  Co.,  63  N.  J.  Eq.  618,  32  AtL  1062,  insolrency 
•f  lessee  does  not  rescind  contract,  and  receive  liable  for  rent 

Distinguished  in  Farmers*  Loan,  etc.,  Co.  v.  Northern  Pac  R.  R^ 
68  Fed.  262,  264,  receiver  appointed  at  request  of  mortgagee  mast 
pay  rent  to  lessor  if  action  on  lease  is  unreasonably  d^ayed;  Mer- 
cantile Trust  Co.  y.  St.  Louis,  etc,  Ry.,  71  Fed.  606,  607,  If  mort- 
gagees consent,  receiver  may  give  preference  to  rental  of  leased 
road  over  mortgage;  Central  R.  R.,  etc.,  Ca  y.  Fannys'  Loan,  elc 
Co.,  79  Fed.  167,  under  the  facts. 

Railroad  receiver's  possession  of  unprofitable  leased  road  for 
short  time,  does  not  create  equities  giving  rent  a  priority,  p.  102. 

Approved  in  Central  Trust  Co.  v.  Charlotte,  etc,  R.  R.,  66  Fed. 
269,  lease  of  road  does  not  create  prior  lien  to  pay  its  debts;  Cen- 
tral Appalachian  Co.  v.  Buchanan,  90  Fed.  468,  62  U.  8.  App.  206^ 
appointment  of  receiver  gives  no  priority,  but  cuts  off  rtglit  to 
acquire  liens;  Bills  v.  Vernon  Ice  Co.,  4  Tex.  Civ.  App.  70,  23  8.  W. 
868,  denying  preference  to  prior  unsecured  claim  over  fixed  lien: 
Tradesman  Pub.  Co.  v.  Car- Wheel  Co.,  96  Tenn.  670,  40  Am.  8t 
Rep.  963,  32  8.  W.  1106,  31  L.  R.  A.  603,  and  Bell  v.  American  Pro- 
tective League,  163  Mass.  663,  47  Am.  8t  Rep.  484,  40  N.  B.  860,  28 
L.  R.  A  464,  possession  of  leasehold  does  not  make  receiver  as- 
signee of  term.    See  71  Am.  8t  Rep.  377,  note. 

Denied  in  Central  Trust  Co.  v.  Thurman,  94  Ga.  742,  20  8.  B.  14S, 
doiying  preference  to  mortgages  over  unsecured  claims  under 
(Georgia  statute 

Railroad  receiver  appointed  at  company's  instigation,  because  ia- 
aolvent,  cannot  be  successfully  challenged,  p.  104. 

Approved  In  International  Trust  Co.  v.  T.  B.  Townsend,  etc 
Contracting  Co.,  96  Fed.  864,  jurisdiction  of  court  of  equity  cansot 
be  questioned  by  a  creditor  of  Insolv^it  corporation  for  first  tioe 
on  appeal;  Grand  Trunk  Ry.  v.  Central,  etc.,  R.  R.,  86  Fed.  88,  afttf 
appointment  of  receiver,  corporation  cannot  object  to  tiling  MU  by 
another  creditor;  Towle  v.  American  Bldg.,  etc.,  8oc,  60  Fed.  ISl 
equity  has  power  to  appoint  receiver  of  insolvent  corporation:  dis> 
senting  opinion  in  8tate  v.  Ross,  122  Mo.  473,  26  8.  W.  967.  2S  L 
R.  A.  643,  upholding  court  in  appointing  recover  at  request  of 
trustee  and  corporation  severably. 

Distinguished  in  Cleveland,  etc.,  Ry.  v.  Knickerbocker  Trust  Oo^ 
86  Fed.  78,  and  8tate  v.  Ross,  122  Mo.  469,  460,  26  8.  W.  968,  2S  L 
E.  A.  639,  upon  appointment  of  receiver  at  request  of  Insolvtfl 
corporation. 
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Xallroftd  reoelTor  showing  leased  road  unprofitable,  eoort  aiay 
Mder  It  restored  to  owners,  p.  104. 

Followed  In  New  Hampshire  Tmst  Go.  y.  Taggart»  68  N.  H.  500, 
44  A^  752. 

146  U.  8.  105-118,  36  L.  640,  ST.  JOSBPH,  JSfTO^  R.  &  T.  HUM- 
PHREYS. 
BttUroads.—  An  InsolTent  railroad  has  right  to  apply  for  appoint- 
ment of  receiver,  p.  118. 

Approved  in  Paris  y.  New  York,  etc.,  R.  R.,  70  Fed.  642,  court 
once  acquiring  jurisdiction  to  appoint  receiver  cannot  lose  it 

Distinguished  in  State  y.  Ross,  122  Mo.  460,  25  a  W.  953,  23  L. 
R.  A.  538,  prohibition  will  lie  against  Interfer^ice  by  receiver  ap- 
pointed without  Jurisdiction. 

Railroad  receiver  has  reasonable  time,  after  possession  tak^n. 
to  surrepder  unprofitable  leased  road,  p.  113. 

Approved  in  Dushane  v.  Beall,  161  U.  8.  516,  40  L.  702,  16  8.  Ct 
680,  Ames  v.  Union  Pac.  Ry.,  60  Fed.  971,  and  Spencer  v.  Colum- 
bian Exposition,  163  111.  126,  45  N.  E.  253,  election  may  be  in- 
ferred from  receiver's  acts. 

Distinguished  in  Mercantile  Trust  Go.  v.  St  Louis,  etc.,  Ry.,  71 
Fed.  606,  607,  if  mortgagees  consent,  receiver  may  give  preference 
to  rental  of  lease  over  mortgage. 

Railroad  receiver  has  such  time  to  make  his  election  as  Is  neces- 
sary to  find  earnings  and  expenses  of  leased  road,  p.  114. 

Approved  In  Ames  v.  Union  Pac.  Ry^  60  Fed.  972,  what  is  rear 
sonable  time  depends  on  facts. 

Railroad.— Taking  possession  of  leased  road  does  not  bind  re- 
ceiver for  agreed  rent,  or  make  it  preferred  claim,  p.  114. 

Approved  in  Park  v.  New  York,  etc.,  R.  R.,  57  Fed.  802,  New 
York,  etc.,  R.  R.  v.  New  York,  etc^  R.  R.»  58  Fed.  280,  and  Mercan- 
tile Trust  Go.  V.  Farmers'  Loan,  etc.,  Co,,  81  Fed.  258,  49  U.  8.  App. 
470,  property  under  receiver  not  liable  for  expenses  of  unprofitable 
leasehold;  Grand  Trunk  Ry.  v.  Gentral  Vt  R.  R.,  81  Fed.  542,  prior 
agreement  does  not  make  rental  of  leased  road  preferred  lien. 

Distinguished  In  Gentral  R.  R.,  etc.,  Go.  v.  Farmers'  Loan,  etc., 
Co.,  79  Fed.  166,  167,  holding,  upon  facts,  rent  of  leased  road  a 
receivership  obligation. 

Railroad  receiver,  showing  that  leased  road  unprofitable,  court 
may  order  it  returned  to  owners,  p.  115. 

145  U-  S.  116-122,  36  L.  644,  WILLARD  v.  WILLARD. 

Partition  may  be  had  as  of  right,  by  tenant  in  common  with 
dear  title,  in  equity  court  of  full  powers,  p.  120. 

Approved  in  Grocker  v.  Getting,  170  Mass.  70,  64  Am.  St  Rep. 
280,  48  N.  B.  1024,  39  L.  R.  A.  217,  allowing  partition  notwithstand* 
Ing  easement. 
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TuttttaoL—  Pending  lease  for  yean  is  no  bar  to  partfttaa,  (l  12L 

Partition.—  District  of  Columbia  statnte  does  not  glTS  csvrt  4to- 
eretioii  to  refose  partition  to  t^iant  in  common,  p.  121. 

▲p^royed  in  Hopkins  ▼.  Grimshaw,  165  U.  8.  368,  41  I*.  74^  IT 
8.  Gt  407,  partition  will  lie  against  trustees  afttf  object  at  tmst 
accomplished. 

146  U.  &  12&.182,  86  L.  646,  NBW  BNGLAND  HT6B.  SBCUBITT 
00.  ▼.  GAY. 
Appellato  amount  Is  difference  between  amount  claimed  and  T«r- 
diet,  p.  128. 

Api>eaL—  That  finding  of  usury  in  note  sued  on  migbt  eventually 
inyalidate  deed  for  $22,500  worth,  is  insufBcioit,  p.  128. 

AjypeaL—  Amount  is  that  actually  In  controversy,  not  contingent 
loss  by  Judgment's  probative  effect,  p.  130. 

Approved  in  Hollander  v.  Fechheimer,  162  U.  8.  328,  40  L.  986, 
16  8.  Ot  796,  Hartford  Fire  Ins.  Co.  v.  Bonner  Mercantile  Co.,  56 
Fed.  383,  16  U.  8.  App.  134,  and  Mayor,  etc.  v.  Postal  T^  Cable 
Co.,  62  Fed.  602,  all  following  rule;  Clay  Center  v.  Farmers'  Loan, 
etc.,  Co.,  146  U.  8.  225,  36  L.  685,  12  8.  Ct  817,  subsequent  rents 
not  available  to  give  Jurisdiction;  Washington,  etc^  R.  B.  ▼.  Dis- 
trict of  Columbia,  146  U.  8.  232,  36  L.  053,  13  8.  Ct  66,  appeal  will 
not  lie  to  restrain  specific  tax  levied  under  general  law;  United 
8tates  y.  Wanamaker,  147  U.  8.  150,  87  L.  118,  18  8.  Ct  880^  Juris- 
diction dependent  upon  sum  in  dispute,  not  on  collateral  effect  of 
Judgment  on  other  suits;  Postal  TeL  Cable  Co.  v.  8outhern  By^ 
88  Fed.  806,  amount  in  controversy  determined  by  amount  of  daiia. 

145  tr.  8.  132-135,  36  L.  649,  FURRER  v.  FERRIS. 

Appeal.— Agreement  of  the  master  and  the  lower  court,  on  tbs 
facts,  is  very  persuasive  in  Supreme  Court,  p.  134. 

Followed  in  Moline  Plow  Co.  v.  Carson,  72  Fed.  389,  36  U.  8.  App. 
44S,  Snider  v.  Dobson,  74  Fed.  758,  40  U.  S.  App.  Ill,  Ottenbeiv 
V.  Comer,  76  Fed.  266,  40  U.  8.  App.  320,  34  L.  R.  A.  622,  and 
Denver,  etc.,  R.  R.  y.  Ristine,  77  Fed.  59,  40  U.  S.  App.  579. 

AppeaL— Finding  of  master,  concurred  in  by  Circuit  Court,  hi 
presumed  correct,  unless  there  is  obvious  mistake,  p.  134. 

Approved  in  Fisher  v.  Shropshire,  147  U.  8.  146,  37  U  116,  13 
8.  Ct  206,  Morgan  v.  Daniels,  153  U.  8.  124,  38  L.  658,  14  &  Ct 
773,  Davis  v.  Schwartz,  155  U.  8.  637,  39  L.  293,  15  S.  Ct  239,  Bltnn 
y.  Keene  Guaranty  Sav.  Bank,  86  Fed.  53,  57  U.  S.  App.  637,  United 
States  Trust  Co.  v.  Mercantile  Trust  Co.,  88  Fed.  153,  59  U.  8 
855,  Fltchett  y.  Blows,  74  Fed.  51,  36  U.  &  App.  607,  Cheuer  ▼• 
Bllby,  74  Fed.  60,  36  U.  8.  App.  720,  Metropolitan  Nat  Bask  ▼. 
Rogers,  53  Fed.  779,  3  U.  8.  App.  406,  Warr«i  y.  Burt  68  Fed. 
106.  12  U.  8.  App.  591,  Gunn  v.  BUck,  60  Fed.  166,  1»  U.  &  App^ 
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4TT,  PazMA  ▼•  Brown,  61  Fed.  883,  27  U.  8.  App.  49,  and  United 
Btatea  y.  Wbiona,  etc.,  R.  R.,  67  Fed.  962,  82  U.  8.  App.  272,  all 
following  role;  McKinley  y.  Williams,  74  Fed.  102,  86  17.  8.  App. 
T48,  upholding  finding  of  conrt  that  principal  bad  ratified  contract 
of  agent;  Boswortb  ▼.  Hook,  77  Fed.  687,  46  U.  8.  App.  598,  where 
reference  made  on  motion  of  one  of  parties  finding  has  not  force 
of  referee's  report;  Farmers'  Loan,  etc.,  Co.  ▼.  McGlure,  78  Fed. 
210,  49  U.  8.  App.  46,  upholding  findings  of  trial  conrt  as  to  value 
of  solicitor's  services  in  foreclosure;  Mercantile  Trust  Co.  v.  Farm- 
ers' Loan,  etc.,  Co.,  81  Fed.  259,  49  U.  8.  App.  472,  upholding  find- 
ing of  master  that  receiver  renounced  lease;  Lake  Brie,  etc.,  R.  R. 
V.  Fremont,  92  Fed.  731,  refusing  injunction  restraining  railroad 
from  the  work  of  constructing  embankment;  Warren  v.  Keep, 
155  U.  8.  267,  89  L.  145,  15  8.  Ct  83,  upholding  finding  as  to 
extent  of  infringement  on  patent;  Walters  v.  Western,  etc.,  R.  R., 
69  Fed.  710,  holding  attorney  for  receiver  entitled  only  to  reason- 
able compensation;  Stuart  v.  Hayden,  72  Fed.  408,  36  U.  8.  App. 
462,  upholding  finding  that  stockholder  had  transferred  stock  to 
escape  liability. 

145  U.  8.  135-141,  86  L.  652,  BARNETT  v.  DBNI80N. 

Hunlcipal  corporations  are  local  agencies  of  government,  with 
powers  expressly  or  impliedly  granted,  p.  139. 

Approved  in  Detroit  v.  Detroit  City  Ry.,  56  Fed.  872,  power  of 
city  to  control  streets  does  not  give  power  to  grant  vested  right  to 
operate  street  railway;  Baltimore  Trust,  etc.,  Co.  v.  Mayor,  etc., 
64  Fed.  158,  municipality  has  power  to  make  irrepealable  contract 
for  use  of  streets  for  purposes  of  public  comfort;  Parkhurst  v. 
Capital  City  Ry.,  28  Or.  476,  32  Pac.  805,  in  abs^ce  of  express  au- 
thority municipality  has  not  power  to  grant  exclusive  franchise; 
Levis  V.  Newton,  75  Fed.  887,  hplding  perpetual  use  of  streets  to 
gas  company  invalid;  German  Ins.  Co.  v.  Manning,  78  Fed.  902,  in 
absence  of  mandatory  requirement  municipal  bonds  may  be  signed 
by  ofilcer  designated  by  governing  board. 

Municipal  bond  purchaser  is  chargeable  with  notice  of  the  legal 
requirements  of  their  issue,  p.  139. 

Approved  in  Mercer  Co.  v.  Provident,  etc.  Trust  Co.,  72  Fed. 
629,  43  U.  8.  App.  21,  municipality  had  no  authority  to  issue  nego- 
tiable railroad-aid  bonds.    See  51  Am.  8t  Rep.  831,  exhaustive  note. 

Municipal  corporations.— Provisions  of  act  authorizing  bond  is- 
sue must  be  strictly  pursued,  p.  189. 

Approved  in  Mercer  Co.  y.  Provident,  etc^  Trust  Co.,  72  Fed. 
628,  43  V.  8.  App.  21,  following  rule;  West  Plains  Twp.  y.  Sage,  69 
Fed.  952,  32  U.  8.  App.  725,  dissenting  opinion,  discussing  powers 
of  municipalities  In  Issuance  of  bonds. 

Municipal  bonds.—  Recital  of  issuance  under  ordinance  is  notice 
that  they  were  for  purpose  therein  spedfled*  p»  IMl 
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▲pfuroyed  In  Mercer  Ck>.  ▼.  ProTldent,  etc^  Tmst  Co^  72  FM. 
4S  U.  8.  App.  2U  and  Risley  y.  Howell,  57  Fed.  547,  mnnieipnl 
tened  for  InyftUd  purpose  yoid  eyen  In  bands  of  Innocent 
chaser;  D'Bsterre  y.  Brooklyn,  90  Fed.  589^  holdinir  registend 
bonds,  Issued  under  New  Tork  statute  of  1892,  are  negotiable;  Peo> 
pie's  Bank  y.  School  DIst,  8  N.  Dak.  500,  57  N.  W.  788,  28  L.  E. 
A.  644,  purchaser  of  school  bonds  chargeable  with  knowledge  of 
terms  of  statute  under  which  Issued;  Klamath  Falls  y.  Sachs,  35 
Or.  344,  76  Am.  St  Rep.  509,  57  Pac  335,  purchaser  o(  bonds  chaige- 
able  with  notice  that  Issuance  was  for  wator  system;  Neale  y. 
Ck>unty  Ck>urt,  43  W.  Va.  104,  27  S.  B.  876,  completion  ot  railroai 
not  condition  precedent  to  Issuance  of  bonds  by  subfcribing  district 
See  51  Am.  St  Rep.  860,  elaborate  note. 

Distinguished  in  Risl^  y.  Howell,  64  Fed.  468,  22  U.  S.  Apfi. 
635,  if  recitals  reasonably  Inspire  confidence  bona  llde  porehssw 
not  chargeable  with  notice  of  unlawful  use. 

Municipal  bonds,  reciting  issuance  under  certain  ordinance,  es- 
top city  to  deny  issuance  for  purpose  there  specified,  p.  140. 

Distinguished  in  BvansyiUe  y.  Dennett  161  U.  S.  445,  40  L.  764, 
16  S.  Gt  617,  recitals  hi  bond  estop  city  from  asserting  that  bonds 
Issued  for  different  purpose;  Cadillac  y.  Woonsocket  Inst  for  Say.. 
58  Fed.  938,  939,  16  U.  S.  App.  545,  holding  recital  hi  refundhig 
bond  sufficient  compliance  with  law  to  estop  city  from  deojiag 
yalidity. 

Municipal  bonds  for  illegal  purpose  are  yoid,  though  ordintnce 
authorize  them,  and  purpose  stated  on  their  face,  p.  140. 

Approyed  In  Keehn  y.  Wooster,  13  Ohio  0.  C.  273,  274,  holdlag 
refunding  Ixmds  inyalid;  West  Plains  Twp.  y.  Sage,  69  Fed.  966,  SI 
U.  S.  App.  726,  dissenting  opinion,  majority  holding  purchasers  not 
chargeable  with  knowledge  of  law  under  which  municipal  bonds 
Issued. 

Xunidpal  bonds  for  illegal  purpose,  ascertainable  from  authsr- 
Ising  ordinance,  are  yoid  In  innocent  hands,  p.  140. 

Approyed  In  Mercer  Co.  y.  Proyldent  etc..  Trust  Co.,  72  Fed. 
632,  43  n.  S.  App.  21,  purchaser  of  railroad-aid  bonds  has  not  statss 
of  bona  fide  holder  of  negotiable  Instrument 

145  U.  S.  141-155,  86  L.  654,  GOODS  y.  QAINB8. 

Landlord  and  tenant— Estoppel  to  deny  landlord's  title  If  oflt 
dependent  on  its  yalidity,  p.  152. 

Apprpyed  in  Hagar  y.  Wikoff,  2  OkL  686,  89  Pac  282,  foUowtag 
rule;  Perkins  y.  Potts,  53  Neb.  448,  78  N.  W.  937,  tenant's  sttofs- 
ment  to  stranger,  who  has  not  acquired  Interest  does  not  tlTcd 
landlord's  possessory  right 

FnbUo  Imidsu— Act  of  1877,  respecting  Hot  Springs  leouvAtk^ 
construed,  p.  153. . 
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Zianaiord.— Bfitoppel  to  deny  landlord's  title  held  unaffected  bf 
kto  failure  to  move  tenant's  buildings  or  malce  Improyements,  p.  VSB^ 

Landlord  by  lacbes  encouraging  adverse  claims  of  t^iant  made  la 
sood  faith,  may  have  accounting  only  from  filing  of  bills,  p.  165. 

Approved  In  Latta  y.  Granger,  107  U.  8.  88,  86,  42  L.  86,  8a,  17 
8.  Gt  746,  747,  amount  found  due  prior  to  date  of  decree  in  dted 
case  intended  to  be  excluded  only;  Latta  ▼.  Grange,  68  Fed.  71, 
82  U.  8.  App.  842,  rental  should  be  fair  rental  value,  and  net 
measured  by  terms  of  original  lease. 

AppeaL—  Court  may  remand  with  directions  for  further  proceed- 
ings conforming  to  its  opinion,  p.  166. 

Approved  In  Gaines  v.  Rugg,  148  U.  S.  229,  282,  235,  237,  238,  239, 
37  L.  432,  433,  434,  435,  436,  18  8.  Ct  611,  612,  61^,  615,  cited  case 
did  not  disturb  findings  of  Circuit  Court  in  regard  to  title,  but 
only  as  to  accounting;  State  ▼.  Norrell,  17  Utah,  11,  53  Pac  611, 
mandamus  lies  to  compel  Circuit  Court  to  make  findings  in  con- 
formity with  those  of  Supreme  Court 

146  U.  S.  156-174,  36  L.  658,  TOPLIFF  ▼.  TOPLIFF. 

Patents.— Prior  device  not  designed  or  used  for  same  functions 
as  later  patent,  is  not  anticipation,  p.  161. 

Approved  in  Dunham  v.  Dennison  Mfg.  Co.,  154  U.  S.  Ill,  38 
L.  927,  14  8.  Ct  989,  Watson  v.  Stevens,  51  Fed.  758,  5  U.  S.  App. 
101,  Chase  v.  Fillebrown,  58  Fed.  378,  379,  and  Beach  v.  American 
Boz-Mach.  Co.,  68  Fed.  601,  all  applying  rule;  New  Departure  Bell 
Go.  V.  Bevln  Bros.  Mfg.  Co.,  64  Fed.  863,  holding  Rockwell  patent 
bicycle-bell  not  anticipated;  Kilmer  Mfg.  Co.  v.  Griswold,  67  Fed. 
1020^  86  U.  8.  App.  246,  Kilmer  patent  anticipated  by  Griswold; 
Gould  Coupler  Co.  v.  Pratt,  70  Fed.  626,  upholding  Browning  car- 
coupler;  Thomson,  etc,  Elec.  Co.  v.  Winchester  Ave.  Ry.,  71  Fed. 
208,  and  Taylor  Burner  Co.  v.  Diamond,  72  Fed.  185.  both  uphold- 
ing Taylor  patent  gas-burner;  Taylor  v.  Sawyer  Spindle  Co.,  75 
Fed.  809,  39  U.  8.  App.  267  (affirming  69  Fed.  840),  Kinnear,  etc., 
Co.  V.  Capital,  etc^  Metal  Co.,  81  Fed.  492,  and  Western  Elec.  Co. 
y.  Home  Tel.  Co.,  85  Fed.  655,  656,  all  following  rule;  Wickelman 
V.  A.  B.  Dick  Co.,  88  Fed.  266,  59  U.  S.  App.  625,  novelty  not  nega- 
tived by  prior  accidental  production  when  method  of  accomplish* 
Ing  result  unknown  to  operator;  Bowers  v.  San  Francisco  Bridge 
Co.,  91  Fed.  410,  impracticable  prior  device  not  anticipation  of 
practicable  one;  Weston  Elec.  Co.  v.  American  Rheostat  Co.,  91 
Fed.  668,  iMMing  Warner  motmr  cut-out  not  anticipated. 

Patanta.— Where  doubtful  whether  device  extensively  adopted 
is  patentable  novelty,  or  infringement,  it  will  be  presumed  former, 
p.  164. 

Approved  bi  Krementa  v.  8.  Cottle  Co.,  148  U.  8.  662,  87  L.  660, 
18  8.  Ct  721,  and  Watson  v.  Stevens,  61  Fed.  760,  6  U.  &  App.  101« 
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^oth  applying  role;  Gorbin,  etc.  Lock  €k>.  ▼.  Eagle  IxkA  Ool,  8 
Fed.  986,  role  followed;  Featheretone  ▼.  Cycle  Co^  68  Fed.  HH, 
Dunlop  tire  patent;  Singer  Mfg.  Co.  y.  Brill,  64  Fed.  383,  7  U.  S. 
App.  001,  Brill  sewlng-macblne  patent;  Holloway  ▼.  Dow,  54  Fed. 
617,  and  Sayre  y.  Scott,  65  Fed.  974,  3  U.  S.  App.  643,  both  apjrfy- 
Ing  principle;  American  Cable  Ry.  y.  Mayor,  etc.,  56  Fed.  151, 
MiUer    cable-railway    patent;    McKay,  etc.,  L^astlng-Mach.  Ca  r. 
Claflln,  68  Fed.  357,  lastlng-macblne  patent;  Ballard  y.  McClnskey. 
68  Fed.  882,  following  rule;  Westlnghouse  y.  New  York  Alr-Brakt 
Co.,  69  Fed.  590,  air-brake  patents;  Consolidated  Brake-Sboe  Co.  y. 
Detroit  Steel,  etc.,  Co.,  59  Fed.  909,  upholding  Ross  railway  shoe- 
brake  patent;  Holtzer  y.  Consolidated  Blec  Mfg.  Co.,  60  Fed.  750,  ap- 
plying rule;  Kilmer  Mfg.  Co.  y.  Griswold,  62  Fed.  124,  upholding 
Kilm^  patent  for  improyed  bale-ties;  Eastman  Co.  y.  Blair  Cam«« 
Co.,  62  Fed.  403,  upholding  Eastman  camera  patent;  S.  F.  Heath 
Cycle    Co.  y.  Hay,  67  Fed.  250,   holding    Johnscm    bicyde-pamp 
a  patentable  Inyention;  Consolidated  Brake-Shoe  Co.  y.  Chicago, 
etc.,  Ry.  Co.,  69  Fed.  414,  Congdon  patent  for  shoe-brake  yalld  ind 
Infringed;  Dayock  y.  Chicago,  etc.,   R.  B.,  69  Fed.  469,  api^yinf 
rule;  Bray  y.  United  States,  etc..  Twine  Co.,  70  Fed.  1007,  nphoM- 
ing  Bray  patent  fly-hook;  Schrelber  y.  Grimm,  72  Fed.  675,  43  U. 
S.  App.  10,  Schrelber  patent  yoid  for  want  of  Inyention;  Muller  ▼. 
Lodge,  etc.,  Tool  Co.,  77  Fed.  629,  47  U.  S.  App.  189,  patoit  in- 
creasing effectlyeness  of  mechanism  sustained,  though  no  origintl 
result  accomplished;  Graham  y.  Earl,  82  Fed.  741,  Graham  refrif- 
erator  reissue  not  inyalld  because  of  expansion  in  original  patent; 
Wilkins,  etc..  Fastener  Co.  y.  Webb,  89  Fed.  997,  Wilklns  bnttoo- 
fastener  not  anticipated;  Bowers  y.  San  Francisco  Bridge  Co.,  91 
Fed.  417,  Bowers*  hydraulic  dredger  not  anticipated  by  Schwarti- 
khopff  patent;  Rubber-Tire  Wheel   Co.  y.  Columbia,  etc  Wbeel 
Co.,  91  Fed.  992,  Grant  patent  rubber-tired  wheel  not  antidptted 
by  any  prior  patent,  though  essential  parts  used  In  different  com- 
binations in  prior  inyentions;  Ryan  y.  Newark  Spring-Mattress  Oa, 
96  Fed.  103,  applying  principle;  Knapp  y.  Morss,  150  U.  8.  230,  37 
L.  1063, 14  S.  Ct.  85,  dissenting  opinion  upholding  patent  dress-fom. 

Patents.—  Commissioner  of  patents,  under  R.  S.,  f  4916,  may  co^ 
rect  clear  mistake  by  reissue,  p.  164. 

Patents.— Inclusion  of  an  Incidental  function  In  a  relisiie  wiO 
not  be  deemed  enlargement,  p.  164. 

Approyed  In  Haggenmacher  y.  Nelson,  88  Fed.  498,  retssoe  of 
Haggenmacher  patent  fiour-slfter  yalid;  Beach  y.  Americas  Box- 
Mach.,  63  Fed.  603,  upholding  reissue  where  mistake  In  drtwiift 
renders  machine  Inoperatlye  In  part  only;  Rocka*>I^Hlnf  Ca  ▼• 
Thomas,  68  Fed.  200,  Connolly  patent  rocklng-chalr  Infringed;  Ga^* 
klU  y.  Myers,  81  Fed.  854,  48  U.  S.  App.  603,  Myara  reissue  nlM 
and  patent  infringed  by  Browne  patent 

Distinguished  In  American  Soda-Fountaln  Oa  y.  Ewletntck  n 
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F«d.  S78,  retosne,  eten  wtthln  reasonable  tlme^  Inyalld  If  f er  im- 
wwnnted  enlargexnttit. 

Pateatta,—  It  is  not  tbe  law  that  relaane  can  neyer  be  broader 
than  original,  ik  165. 

▲l»proyed  in  Corbin  Oabinet-Lock  Oo.  ▼.  Bagle  Lock  Go.,  160  U. 
S.  48,  87  L.  991,  14  &  Ct  80,  Spiegel  reissue  No.  10,861,  for  im- 
proTed  cabinet  lock,  void  as  expanding  original  patent;  Qrabam 
y.  Barl,  92  Fed.  169,  48  U.  S.  App.  712,  Barl  reissue  for  combined 
yentilator  and  refrigerator-car  not  invalid  because  of  expansion  of 
original  Inyention. 

Patents.— Beissne  applied  for  in  five  months,  though  with  en* 
larged  claim,  is  yalid  If  no  Intervening  rights,  p.  166. 

Approved  in  Oarpenter,  etc.,  Mach.  Co.  v.  Searle,  62  Fed.  812, 
and  Bowers  v.  8an  Francisco  Bridge  Co.,  69  Fed.  644,  both  follow- 
ing mle;  Hnber  v.  Nelson  Mfg.  Co.,  148  U.  S.  292,  87  L.  464,  IS 
8.  Gt  611,  holding  reissue  of  water-closet  patent  void. 

Patents.— Beissue  may  be  allowed  in  reasonable  time,  for  mis- 
take, if  no  fraud  or  intervening  rights,  p.  170. 

Approved  in  Freeman  v.  Asmus,  146  U.  S.  241,  86  L.  691,  12  S. 
Gt.  943,  holding  reissue  of  blast-furnace  patent  Invalid;  Feather- 
stone  V.  Cycle  Co.,  68  Fed.  118,  Dunlop  tire  patent;  Carpenter,  etc., 
Mach.  Co.  V.  Searle,  60  Fed.  84,  20  U.  S.  App.  801,  Hooper  reissue 
patent  for  improved  machine  for  strawing-braid  void,  as  in- 
vention not  disclosed  in  original  patent;  Mast  v.  Iowa,  etc..  Pump 
Co.,  68  Fed.  222,  Martin  and  Hooker  pump  patents  held  valid. 

Patents.—  Liapse  of  two  years  before  reissue  sought,  is  ordinarily 
deemed  an  abandonment,  p.  171. 

Patents.— On  reissue.  Supreme  Court  will  not  review  commis- 
sioners* decision  as  to  mistake,  but  will  as  to  time,  p.  171. 

Approved  in  United  States  v.  Bell  Tel.  Co.,  167  U.  S.  268,  42  L. 
162,  17  8.  Gt.  819,  upon  questions  involving  novelty  and  utility  of 
patent,  decision  of  patent  ofiQce  conclusive  upon  government 

Patents.— Object  of  patent  law  to  secure  Inventor  a  monopoly 
will  not  be  defeated  by  technicality^  p.  171. 

Patents.—  Assignment  of  patent  defeasible  on  payment  of  12,000 
note  by  assignor,  vests  title  In  assignee,  p.  172. 

AppeaL— Objections  to  master's  report  not  taken  below  cannot 
be  assigned  as  error,  p.  172. 

Approved  in  Gay  Mfg.  Co.  v.  Gamp,  68  Fed.  68,  26  U.  S.  App.  376, 
following  rule;  Ficklin  v.  Bixey,  89  Ya.  836,  87  Am.  8t  Bep.  898» 
17  8.  B.  826^  upholding  master's  report  that  value  of  dower  «x« 
ceeded  that  of  land  settled  in  lieu  thereof. 

Appeal.— Motion  in  lower  court  to  Increase  damages  Is  diser»- 
^lenary,  not  appealable^  p.  174. 
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Ot.  ▼.  Northern,  etc,  By.,  83  Fed.  260,  all  following  rule; 
Oommorce  Ck>mmi88lon  v.  Western,  etc.,  B.  R.,  88  Fed.  104. 
fact   producing   Inequality   of   condltiona   Jnstlflee   I]ieqiuiltt7    ^ 
charge. 

1«S  U.  8.  286^800,  86  L.  706,  MUTUAL  L.  INS.  GO.  T.  HILJ4MOH. 
Actiona.— R.   8.,    f   921,   authorizes  consolidation   of  actioaa   of 
same  nature  with  same  questions,  p.  293. 

Approved  in  Sea  well  v.  Berry,  55  Fed.  732,  following  rule;  lAn^ 
coin,  etc.,  Min.  Co.  ▼.  Hendry,  9  N.  Hex.  152,  50  Pac  830  cirder 
consolidating  cases  not  reversible  except  for  gross  abuse  of  dte- 
cretion;  United  States  v.  Folsom,  7  N.  Mex.  546,  38  Pac  72,  aphold- 
ing  consolidation  of  indictments  for  making  false  reports  and  faJa# 
entries. 

Actions  cannot  be  consolidated  so  as  to  deprive  any  def^idant  of 
material  right;  e.  g.,  of  challenge,  p.  293. 

Jury.—  B.  S.,  §  819,  gives  defendants  sued  together  for  one  caoaa 
of  action,  only  three  peremptory  challenges,  p.  293. 

Approved  in  Stone  v.  United  States,  64  Fed.  672,  29  U.  S.  Appi 
82,  defendant  in  consolidated  cases,  who  exercises  all  his  peremp* 
tory  challenges  in  one  case,  cannot  avail  himself  of  error  in  over- 
ruling challenge  of  defendant  In  other  case;  Proprietors  of  Mma 
V.  Bandolph,  157  Mass.  348,  32  N.  B.  154,  obiter. 

Jury.—  Bight  of  peremptory  challenge  given  by  B.  8.,  §  819,  can- 
not be  taken  away  by  consolidating  several  actions,  p.  298. 

Followed  in  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  780. 

Evidence.— Letters  expressive  of  intention  are  competent  «▼!> 
dence  tliereof,  and,  with  other  facts,  may  show  its  executicm,  11.  291 

Evidence.— Intention,  relevant  as  a  distinct  fact,  may  be  proved 
by  contemporaneous  oral  or  written  declarations,  p.  295. 

Approved  In  Sparf  v.  United  States,  156  U.  8.  58,  39  L.  848,  15 
8.  Ct  276,  declarations  of  one  co-defendant  tending  to  proTO  boCk 
guilty,  admissible  against  declarant  only;  Worth  ▼.  Chicago, 
By.,  51  Fed.  174,  threats  to  do  act  in  future,  though  not  proof 
elusive,  are  competent  to  be  considered  with  oth^  faets;  Statt 
T.  Martin,  124  Mo.  527,  28  8.  W.  15,  reviewing  cases  vpoo  SQbjed 
of  res  gestae;  State  v.  Young,  119  Mo.  523,  24  S.  W.  1048,  daeUra- 
tions  <^  accused  are  to  be  weighed  by  Jury  as  part  of  crlmiBSl 
scheme  or  Innocent  expressions;  Hale  y.  Life,  etc.,  InyestnMiit  Go. 
65  Minn.  551,  68  N.  W.  183,  holding  threats  to  commit  suicide,  mtdt 
one  year  b^ore  death,  not  part  of  res  gestie;  Vlles  ▼.  Walthaa. 
157  Mass.  544,  34  Am.  St  Bep.  313,  32  N.  B.  902,  admitting  eridenct 
of  declarations  of  person  changing  abode  as  to  change  of  domlcU^.' 
State  V.  Hayward,  62  Minn.  497,  65  N.  W.  70,  dlssenttng  optnloi. 
bolding  evidence  of  declarations  of  accused,  made  two  boors  ksfon 
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BvidflBM  adding  to  or  altering  a  writing,  is  properly  exdnded 
tmloM  offered  to  abow  new  agreement  on  new  consideration,  p.  212» 

Approred  In  Hazleton  Tripod-Boiler  Co.  ▼•  Oitlaens'  8t  Bj^  72 
Fed.  823,  to  avoid  written  contract  on  gronnd  of  fraud,  it  must  bo 
proTed  condnslvely.    See  66  Am.  St  Rep.  660,  note. 

Pledgee's  failure  to  exercise  power  to  prosecute  or  sell  securities, 
does  not  give  action  for  damages,  p.  212. 

Approved  in  Marberry  ▼.  Farmers,  etc.  Bank,  6  Tex.  OIt.  App. 
609,  26  S.  W.  215,  obiter,  bolding  pledgee  baying  non-negotlablo 
securities  need  not  account  for  tbem  unless  tbere  Is  allegation  oi 
misappropriation. 

146  U.  S.  214-224,  86  L.  680,  WASHINGTON  V.  OPIB. 

BquAty.—  Bemoval  to  anotber  State  and  financial  Inability,  do  not 
excuse  lacbes  for  fifteen  years,  p.  222. 

Approved  in  Naddo  y.  Bardou,  51  Fed.  487,  4  U.  S.  App.  6^  fol- 
lowing rule. 

145  U.  S.  224-225,  36  L.  685,  CLAY  GBNTBR  y.  FARMOBS'  LOAN, 
ETC.,  CO. 
Appellate  amount  is  Insufficient  if  Judgment  necessarily  less  tban 
$5,000,  tbougb  validity  of  contract  for  more  Inyolyed,  p.  225. 

Approved  In  Wasbington,  etc.,  R.  R.  v.  District  of  Columbia,  146 
U.  S.  232,  86  L.  053,  13  S.  Ct  66,  in  determining  Jurisdiction,  direct 
effect  of  Judgment  alone  considered;  Mayor,  etc.  y.  Postal  TeL 
Cable  Co.,  62  Fed.  502,  amount  In  controversy  determinable  by  de- 
mand of  plaintiff,  and  not  by  contingent  loss  tbrougb  Judgment; 
Postal  Tel.  Cable  Co.  v.  Southern  Ry.,  88  Fed.  806,  pecuniary  value 
of  matter  in  dispute  is  determinable  by  Increased  or  diminished 
value  of  property  involved. 

145  U.  8.  226-241,  36  L.  685,  FRBBMAN  y.  ASMUS. 

Patents.—  On  assignee's  application  for  reissue,  fact  that  assignor 
swore  tbere  was  no  error  In  original,  held  significant,  p.  288. 

Patents.— Reissue,  though  sought  within  a  year,  is  void  If  not 
for  same  invention,  p.  241. 

Approved  in  Carpenter,  etc.,  Mach.  Co.  y.  Searle,  52  Fed.  813, 
applying  rule. 

145  U.  S.  241-246,  36  L.  691,  RTAN  T.  HARD. 

Patent  for  swing  woven- wire  bed  bottoms,  merely  using  another 
fabric  in  old  manner,  is  not  novel,  p.  246. 

Approved  in  Lovell  Mfg.  Co.  v.  Cary,  147  U.  S.  637,  87  L.  312, 
13  8.  Ct  477,  holding  patent  for  mode  of  tempering  springs.  Invalid 
for  want  of  invention;  Saunders  v.  Allen,  53  Fed.  110,  substitution 
of  rotary  cutter  for  knife  in  pipe-cutter,  not  Invention;  Vulcan  Iron 
Works  y.  Smith,  62  Fed.  440,  15  U.  S.  App.  577,  holding  Smltk 
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ImproTed  bftnd-sawmlll  onlj  comblnatl<m  of  demaiti  •( 
mkt,  and  not  invention. 

145  n.  8.  247-268,  86  L.  693,  BARNSHAW  T.  OADWAI«AD] 

Ciurtosifl  duty  on  Iron  ore  under  act  of  1888  fa  as  w^ghedL  Ixva- 
apectlye  of  moisture  it  contains,  p.  259. 

Approved  in  "  Zante  Currants,"  78  Fed.  188,  189,  tariff  laws  ooo- 
strued  according  to  commercial  use  of  terms  used  in  them. 

Distingruished  in  Seeberger  ▼.  Wright,  etc,  Mfg.  Co.,  157  U.  8. 
186,  89  L.  667,  15  S.  Ct  585,  holding  importer  entitled  to  allowaae* 
«n  duties  for  impurities  In  flaxseeds. 

Customs  duties.' Burden  Is  on  plaintiff  seelting  to  recover  taxes 
paid,  to  show  his  Interpretation  correct,  p.  262. 

Approved  In  United  States  v.  Ranlett,  172  U.  S.  146,  19  &  OL  118L 
burden  of  proof  Is  upon  person  claiming  illegality  of  duty. 

Distinguished  in  United  States  v.  Wetherell.  66  Fed.  990^  SI  U. 
8.  App.  618,  generally. 

145  U.  S.  268-284,  86  L.  699,  INTBRSTATB  COMMBBGB  001008- 
SION  V.  BALTIMORE,  ETC.,  R.  R. 
Carriers.— Before  commerce  commission,  common-law  mle  ttet 
rate  must  be  reasonable  and   without  discrimination,   prevailed, 
p.  275. 

Approved  In  Cincinnati,  etc.,  Ry.  v.  Interstate  Commerce  Oon- 
misslon,  162  U.  8.  197,  40  L.  939,  16  8.  Ct  705,  following  mle;  Inter- 
state Commerce  Commission  v.  Cincinnati,  etc.,  Ry.,  167  U.  8.  488, 
42  Im  251,  17  S.  Ct.  898,  commission  has  no  power  to  llz  rates; 
R&leigh,  etc.,  R.  R.  v.  Swanson,  102  6a.  759,  28  8.  B.  603,  89  L.  R. 
A.  277,  holding  contract  between  broker  and  railroad,  wh^eby 
broker  enabled  to  sell  tickets  at  less  than  established  rate,  void. 

Oommeree.^  Purpose  of  Intarstate  commerce  oommlssloo  act, 
stated,  p.  276. 

Approved  In  Int^'state  Commerce  Commission  v.  L^ilgto  TsL 
R.  R.,  74  Fed.  788,  and  Interstate  Commerce  Commlsakn  v.  Cte- 
dnnati,  etc.,  Ry.,  76  Fed.  185,  both  following  rule;  Mer^antir 
Cotton-Press  Co.  v.  North  America  Ins.  Co^  151  U.  8.  889,  38  U 
206,  14  S.  Ct.  374,  allowance  of  rebates  contrary  to  law  does  not 
exempt  company  from  liability  on  bills  of  lading;  Texas,  etc,  Ry. 
V.  Interstate  Commerce  Commission,  162  U.  8.  204,  232,  40  L.  942, 
952,  16  8.  Ct  669,  680,  commission  Is  body  corporate,  with  lefsl 
capacity  to  sue  or  be  sued,  holding  through  rates  from  abroad  with 
steamship  connections,  not  unjust;  Interstate  Commerce  Oommlt- 
si<m  V.  Alabama,  etc.,  Ry.,  74  Fed.  722,  41  U.  8.  App.  458,  and 
Detroit,  etc.,  Ry.  v.  Interstate  Commerce  Commlsaloii,  74  Fed.  8iO» 
4ft  U.  8.  App.  806»  interstate  commerce  commission  baa  power  ts 
regulate,  but  not  construct,  reversing  Interstate  Coaimeroe 
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miflflion  y.  Detroit,  etc.,  Ry.,  B7  Fed.  1011;  Farmenf  Xjinui*  etc, 
Oa  ▼.  Northern  Pac  By.,  83  Fed.  254,  255»  259,  holding  Interatate 
commerce  commission  has  no  power  to  fix  rate  either  absolutely 
or  relatively;  Brewer  ▼.  Central  of  Georgia  By.,  84  Fed.  263,  com- 
petition between  rival  railways  to  be  considered  in  determining 
dissimilarity  in  conditions;  Qulf,  etc..  By.  ▼.  Miami  8.  8.  Co.,  86 
Fed.  419,  52  U.  8.  App.  756.  carrier  may  demand  prepayment  of 
charges  from  one  connecting  carrier  and  not  from  another. 

Distingaished  in  Interstate  Commerce  Commission  v.  Cincinnati, 
etc..  By.,  167  U.  8.  510,  42  L.  257,  17  €.  Ct  904,  commission  has  no 
power  to  prevent  unreasonable  rates  by  prescribing  charges;  Inter- 
state Commerce  Commission  v.  Alabama,  etc.,  By.,  168  U.  8.  165, 
42  L.  422,  18  8.  Ct.  48,  holding  $  2  of  interstate  commerce  act  refers 
to  carriage,  and  not  competition  between  rival  lines. 

Garrieirs.— 8ingle  ticlset  tw  ten  persons  is  neither  mileage,  ex- 
cursion or  commutation  ticket,  within  §  22  of  commerce  act,  p.  277. 

Oaxriers.—  Pariy-rate  ticket  for  ten  persons,  at  reduced  rate,  does 
not  violate  commerce  act,  p.  280. 

Approved  in  Foster  v.  Cleveland,  etc..  By.,  56  Fed.  436,  granting 
party-rate  to  theatrical  troupe,  not  unreasonable  preference;  Far- 
mers' Loan,  etc.,  Co.  v.  Northern,  etc..  By.,  83  Fed.  261,  obiter. 

Oaxriers.— Discrimination  is  receiving  from  one  person  a  greater 
or  less  rate  than  others,  under  same  circumstances,  p.  281. 

Approved  in  Atlantic,  etc.,  B.  B.  v.  United  8tates,  76  Fed.  190, 
provision  in  railroad  charter  that  government  not  to  be  charged 
more  than  individuals,  does  not  limit  right  of  government  to  fur- 
ther limit  its  own  rate;  Smith  v.  Lake  Shore,  etc.,  By.,  114  Mich. 
471,  72  N.  W.  882,  obiter,  holding  power  granted  to  legislature  to 
establish  maximum  transportation  rates,  limits  its  authority 
oYcr  transportation  rates;  Hoover  v.  Pennsylvania  B.  B.,  156  Pa. 
St  237,  243,  86  Am.  St  Bep.  55,  61,  27  Atl.  287,  289,  22  L.  B.  A.  269, 
272,  upholding  lower  rate  for  coal  to  factory,  from  which  railroad 
obtains  products  for  transportation,  than  to  coal  dealer. 

Oarriers.—  Commerce  act  presumably  adopted  meaning  of  "  undue 
preference  "  in  English  act  P*  284. 

Approved  in  Interstate  Commerce  Commission  v.  Cincinnati,  etc., 
By^  56  Fed.  948,  any  fact  which  produces  inequality  of  conditions 
and  change  of  circumstances  Justifies  inequality  of  charge;  Chi- 
cago, etc..  By.  V.  Stahley,  62  Fed.  864,  27  U.  8.  App.  157,  and  Braun 
V.  Board  of  Commrs.,  66  Fed.  479,  construction  given  to  State  stat- 
ute by  its  highest  court  is  as  binding  upon  Federal  courts  as  text; 
United  States  v.  Hanley,  71  Fed.  673,  holding  indictment  stating 
only  that  carrier  gave  rebate  to  one  shipper,  does  not  show  dis- 
crimination; Interstate  Commerce  Commission  v,  Louisville,  etc., 
B.  B.,  78  Fed.  418,  Detroit  etc..  By.  v.  Interstate  Commerce  Com- 
mission. 74  Fed.  818,  43  U.  S.  Appr  308.  and  Farmers'  Loan,  etc 
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0«.  ▼•  Northern,  etc^  By.,  83  Fed.  260,  all  following  rule; 
Oomm^ce  Ck>mml88ion  y.  Western,  etc.,  R.  R.,  88  Fod.  194, 
fact   producing   Inequality   of   conditiona   Jnstlfles   Inequality   eC 
charge. 

140  U.  a  286^800,  86  L.  706,  MUTUAL  L.  INS.  GO.  T.  HIIiLMOM. 
Actiona.— R.  S.,   f   921,  authorizes  consolidation  of  actlona  of 
same  nature  with  same  questions,  p.  293. 

Approyed  in  Seawell  y.  Berry,  55  Fed.  732,  following  rule;  Lin^ 
coin,  etc.,  Mln.  Co.  y.  Hendry,  9  N.  Mez.  152,  50  Pac  830  order 
consolidating  cases  not  reversible  except  for  gross  abuse  of  dis* 
cretion;  United  States  y.  Folsom,  7  N.  Mex.  546,  38  Pac  72,  uphold- 
ing consolidation  of  indictments  for  making  false  reports  and  false 
entries. 

Actions  cannot  be  consolidated  so  as  to  depriye  any  def^idant  of 
material  right;  e.  g.,  of  challenge,  p.  293. 

Jury.~R.  S.,  §  819,  gives  defendants  sued  together  for  one  cause 
of  action,  only  three  peremptory  challenges,  p.  203. 

Approved  In  Stone  v.  United  States,  64  Fed.  672,  29  U.  S.  Appi 
82,  defendant  in  consolidated  cases,  who  exercises  all  his  peremp- 
tory challenges  in  one  case,  cannot  avail  himself  of  error  in  over- 
ruling challenge  of  defendant  in  other  case;  Proprietors  of  Mms 
v.  Randolph,  157  Mass.  348,  32  N.  B.  154,  obiter. 

Jury.—  Right  of  peremptory  challenge  given  by  R.  8.,  f  819,  cia- 
not  be  taken  away  by  consolidating  several  actions,  p.  293. 

Followed  in  Times  Pub.  Co.  v.  Carlisle,  94  Fed.  780. 

Evidence.— Letters  expressive  of  intention  are  competent  evi- 
dence thereof,  and,  with  other  facts,  may  show  its  execution,  p.  291 

Evidence.— Intention,  relevant  as  a  distinct  fact,  may  be  proved 
by  contemporaneous  oral  or  written  declarations,  p.  295. 

Approved  in  Sparf  v.  United  States,  156  U.  S.  58,  89  L.  848.  15 
8.  Ct.  276,  declarations  of  one  co-defendant  tending  to  prove  botk 
guilty,  admissible  against  declarant  only;  Worth  y.  Chicago, 
Ry.,  51  Fed.  174,  threats  to  do  act  in  future,  though  not  proof 
elusive,  are  competent  to  be  considered  with  cthee  faets;  Stits 
y.  Martin,  124  Mo.  627,  28  8.  W.  15,  reviewing  cases  upon  solijeee 
of  res  gestse;  State  v.  Young,  119  Mo.  523,  24  S.  W.  104e,  dedam* 
tions  of  accused  are  to  be  weighed  by  Jury  as  part  of  crimiasi 
scheme  or  innocent  expressions;  Hale  v.  life,  etc,  InyestnitBt  Go. 
65  Minn.  551,  68  N.  W.  183,  holding  threats  to  commit  suicide,  nude 
one  year  before  death,  not  part  of  res  geste;  Viles  y.  Walthaa. 
157  Mass.  544,  34  Am.  St  Rep.  313,  82  N.  E.  902,  admitting  eyidenct 
of  declarations  of  person  changing  abode  as  to  change  af  domicile: 
State  y.  Hayward,  62  Minn.  497,  65  N.  W.  70,  dissenting  ovinioo. 
bolding  evidence  of  declarations  of  accused,  made  two  bonra  bsfow 
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crime,  of  intention  to  do  act  admissible  to  corroborate  eyldenee  o€ 
act;  Commonwealth  ▼.  Trefethen,  157  Mass.  189,  31  N.  B.  9G4,  24 
li.  B.  A.  240,  declarations  admitted  only  to  show  Intention  at  time 
of  declarations  are  acts  from  which  intention  may  be  inferred; 
Deer  Isle  y.  Winterport,  87  Me.  44,  32  Atl.  721,  declarations  of 
person  changing  residence,  made  during  change,  admissible;  Bnel 
▼.  State,  104  Wis,  149,  80  N.  W.  84,  proof  of  declarations  to  estab- 
lish intent,  admissible. 

Distinguished  in  State  ▼.  Fitzgerald,  180  Mo.  429,  82  8.  W.  1118, 
holding  evidence  of  threats  to  commit  suicide,  not  admissible  In 
criminal  case  when  not  part  of  res  gestae;  Sparf  v.  United  States. 
156  U.  S.  110,  39  L.  364,  15  S.  Ct.  296,  dissenting  opinion,  holding 
court  should  have  charged  that  confession  of  one  defendant,  id 
absence  of  other,  not  admissible  against  latter. 

Api>eaL— Defendants  in  consolidated  case  need  only  sue  out 
separate  writs,  not  a  joint  one,  on  their  several  Judgments,  p.  300. 

145  U.  8.  800-302,  36  L.  712,  SOUTH  SPRING,  ETC.,  MIN.  CO.  ▼. 
AMADOR,  ETC.,  MIN.  CO. 
Appeal.— Where  parties^  interests   cease  to   be  adverse,   cause 
ceases  to  be  a  real  controversy,  p.  301. 

Approved  in  MiUs  v.  Green,  159  U.  S.  654,  40  L.  294,  16  S.  Ct.  133, 
appeal  will  be  dismissed  if,  pending  appeal,  event  occurs  rendering 
relief  to  plaintiff  impossible;  Weaver  v.  Kelly,  92  Fed.  421,  prin- 
ciple applied. 

Appeal  wiU  not  be  considered  if  plaintifiL  and  defendant  corpo- 
rations pass  into  same  control  pending  appeal,  p.  301. 

145  U.  S.  302-310,  86  L.  713.  HOYT  v.  HORNE. 

Patents.— Securing  of  patent,  slightly  different  from  another,  by 
one  previously  building  for  that  other,  is  suggestive  of  evasion, 
p.  809. 

Approved  in  Westinghouse  v.  Boyden,  etc..  Brake  Co.,  170  U.  S. 
668,  42  L.  1147,  18  S.  Ct.  722,  Boyden  fluid-pressure  brake  not  in- 
fringed by  fluid-pressure  automatic  brake;  Reece,  etc.,  Mach.  Co. 
▼.  Globe,  etc..  Mach.  Co.,  61  Fed.  964,  966,  21  U.  8.  App.  244.  up- 
holding Reece  button^hole  machine;  Devlin  v.  Paynter,  64  Fed.  400, 
S8  U.  S.  App.  115,  upholding  patent  for  union  steampipe. 

Patent  substituting  device  using  well-known  mechanical  equivap 
lent,  to  evade  earlier  patent,  is  infringement,  p.  309. 

Approved  in  Hoe  v.  Scott,  65  Fed.  609,  Hoe  paper-folder  upheld. 
Distinguished  in  Deering  v.  Winona  Harvester  Works,  155  U.  S. 
295.  89  L.  157, 15  8.  Ct  121,  holding  Olin  harvester  not  infringed. 

Patent  to  Home  for  rag-pulp  engine,  substituting  vertical  for 
borizontal  mid-feather,  held  infringement  of  Hoyf  s  patent,  p.  809. 

Approved  in  Harmon  v.  Struthers,  57  Fed.  639,  mere  elongation 
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of  silt  In  reyeralng  gear  of  engine  to  prevent  Tftnratlon, 
Bliss  patent;  George  Frost  Go.  y.  Sllvermann,  62  Fed.  466,  cind-losp 
garter  Infringed  by  chain-loop  supporter;  Diamond  State  Iron  Ooi 
y.  Goldle,  84  Fed.  975,  56  U.  S.  App.  85,  upholding  Goldle  patent 
spike,  and  affirming  81  Fed.  176,  affirming  64  Fed.  239;  CampbeO. 
etCn  Mfg.  Go.  y.  Duplex,  etc..  Press  Go.,  86  Fed.  327,  holding  Kid- 
der printing  machine  not  Infringed  by  machine  whose  parts  wID 
not  work  In  former  without  reconstruction;  Bundy  Mfg.  Ca  y. 
Detroit,  etc..  Register  Go.,  94  Fed.  540,  substitution  of  pnsh  key 
for  turning  key  In  time  recorder,  both  having  same  function.  Is 
use  of  mechanical  equivalent;  Rose  v.  Hlrsh,  77  Fed.  472,  39  XT.  8. 
App.  869,  dissenting  opinion,  upholding  umbrella-case  patmt. 

146  U.  8.  810-816,  86  L.  716,  PIGKBRING  v.  LOMAX. 

Gourts.— State  ruling  that  Indian's  deed  Invalid  for  want  at 
president's  previous  consent,  raised  Federal  question,  p.  814. 

Approved  In  Jones  v.  Meehan,  175  U.  8.  21,  20  8.  Gt  9,  by 
of  Indian  treaty,  lands  Inalienable  by  Indians  without 
of  president. 

Public  lands.— President's  delay  In  giving  required  sanctloD  tp 
Indian  conveyance,  held  Immaterial,  no  rights  intervailng,  p.  81& 

Approved  In  Lomax  v.  Pickering,  173  XT.  S.  82,  19  S.  Gt  4i», 
affirming  S.  G.,  165  111.  484,  46  N.  B.  239,  of  two  deeds  executed  for 
same  property,  requiring  president's  approval,  title  vests  In  ose 
first  approved;  Ingraham  v.  Ward,  56  Kan.  559,  44  Pac.  17,  refoMl 
to  d^ver  deed  for  approval  by  secretary  of  interior,  defeats  de- 
fense of  defective  title. 

Indians.— Presumably  president.  In  sanctioning  Indian's  deed, 
has  Investigated  and  found  no  fraud,  p.  316. 

Approved  in  Felix  v.  Patrick,  145  U.  8.  330,  36  L.  726,  12  &  Ct 
866,  members  of  Indian  tribe  In  state  of  pupilage  and  not  guilty 
of  laches  while  maintaining  tribal  relations;  Taylor  v.  Brown,  147 
XT.  S.  646,  37  L.  315,  13  S.  Gt.  551,  In  computing  time  during  whidi 
Indian  cannot  alienate  land  under  statute,  day  of  Issue  of  pstest 
Included. 

145  U.  8.  817-885,  86  L.  719,  FELIX  T.  PATRIGK. 

Deeds.— Grantee  by  quitclaim  from  Indian  Is  charged  witfe  s^ 
tlce  of  law  prohibiting  tatter's  conveyance,  and  his  title  Is  InvsUd, 
though  confirmed  by  Gongress,  p.  826. 

Trusts.— One  defrauded  of  lands  may,  on  dlscovefy,  allirm  tbt 
trust  thereby  created,  and  enforce  It,  p.  328. 

Approved  in  Ingraham  v.  Ward,  56  Kan.  555,  44  Pac  18,  ladlaB 
allottee  may  maintain  partition  in  State  court 

Trusts.—  Equity  enforces  a  trust  against  one  getting  ttOm  Is  liai 
bf  artifice,  etc,  p.  82a 
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ApproTed  in  Skaggs  t.  Mann,  46  W.  Va.  223,  38  8.  B.  118,  party 
acquiring  legal  title  to  property  to  wblcb  another  baa  better  tltla 
Is  tmstee,  and  can  be  compelled  to  conyej  legal  title. 

Dead  aigned  in  blank  conveys  no  title,  unless  delivered  with  In- 
tent to  pass  title  to  a  grantee,  p.  320. 

Peed  by  quitclaim  conveys  only  grantor's  interest  at  date  of  de- 
Uvery.  p.  320. 

Approved  in  Taylor  v.  Brown,  147  U.  8.  646,  37  L.  815,  18  S.  Ot 
661,  deed  of  Indian  prohibited  from  alienating  land  for  specified 
time  conveys  no  title;  Garter  v.  Ruddy,  166  TJ.  S.  406,  41  L.  1001. 
17  8.  Gt.  641,  holding  patent  necessary  to  convey  title. 

Deed  delivered  without  grantor's  consent  passes  no  more  title 
than  a  forgery,  p.  320. 

Approved  in  53  Am.  St.  Rep.  538,  note. 

Troatae  of  constructive  trust  holda  adveraeiy  to  defrauded  party, 
who  must  be  diligent,  p.  820. 

Approved  in  Loomis  v.  Rosenthal,  84  Or.  601,  57  Pac  60,  follow- 
ing rule. 

TruBta.— Twenty-eight  years'  delay  In  enforcing  constructiva 
trust  held  fatal,  p.  880. 

Approved  in  Foster  v.  Mansfield,  etc.,  R.  R.,  146  17.  8.  101,  86  L. 
903,  13  8.  Ct  33,  ten  years  elapsing  after  collusive  foreclosure, 
showing  fraud  on  its  face,  bars  suit;  Johnston  v.  Standard  Min.  Oo., 
148  U.  S.  371,  37  L.  486»  18  8.  Gt.  580,  duty  of  inquiry  more  per- 
emptory when  mining  property  in  dispute;  Halstead  v.  Grinnan, 
152  U.  8.  416,  38  L.  407,  14  8.  Gt  643,  lapse  of  twenty-five  yeara 
invalidates  bill  to  set  aside  survey;  Lemoine  v.  Dunklin  Go.,  51 
Fed.  402,  403,  10  U.  S.  App.  227,  following  rule;  Ghurch  of  Ghrist 
V.  Reorganized  Ghurch,  70  Fed.  188,  36  U.  S.  App.  110,  lapse  of 
twenty  years  after  knowledge  of  trust  deed  bars  suit  against  claim- 
ant deriving  title  from  same  grantor;  Gilkinson  v.  Miller,  74  Fed. 
134,  under  S  2628,  N.  Y.  G.  G.  P.,  party  having  actual  notice  of 
will  disinheriting  heir  not  bona  fide  purchaser;  Swift  v.  Smith,  70 
Fed.  713,  40  U.  8.  App.  187,  a  person  having  sufficient  knowledge 
to  lead  him  to  a  fact  Is  deemed  conversant  with  it;  Hannon  v. 
Taylor,  57  Kan.  15,  45  Pac.  55,  failure  of  Indian  to  assert  rights 
for  twenty-five  years  not  due  diligence;  Sackman  v.  Gampbell,  15 
Wash.  66,  45  Pac.  807,  following  rule. 

Bquity.— To  constitute  concealment  of  fraud,  excusing  lache% 
more  than  mere  silence  is  necessary,  p.  331. 

Approved  in  Bates  v.  Preble,  151  U.  8.  162,  88  L.  Ill,  14  8.  Ct 
281,  some  positive  act  of  concealment,  other  than  alienee,  must 
be  shown  to  take  case  out  of  statute. 

Equity.— Bill  to  establish  fraud  in  long-standing  deed  must  ajU 
Kege  reasons  for  previous  non-discovery  of  fraud,  pu  881. 
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Amc^T^  in  Hardt  t.  Heidweyer,  162  U.  8.  600,  38  Is.  6B2,  14  ft. 
Ct  874,  bill  must  particularize  as  to  acquirement  of  knowledse  oC 
rlfbt;  Naddo  t.  Bardon,  61  Fed.  499,  4  XT.  8.  App.  642,  foDoirliig 
nUo;  Wetsel  y.  Minnesota  By.  Ck>.,  169  IT.  8.  242,  42  L.  732,  18 
8.  Ot  809,  affirming  66  Fed.  26,  29,  27  IT.  8.  App.  694,  ladies  not 
dependent  on  lapse  of  time,  bu^  upon  conditions  surronnding  coo- 
troTersy;  Hubbard  t.  Manhattan  Trust  Co.,  87  Fed.  60,  67  IT.  8. 
App.  746,  facts  sbowing  ignorance  of  rights  must  be  {beaded 
specifically;  Bobertson  y.  Burrell,  110  Gal.  678,  42  Pac  1088»  not 
error  to  refuse  amendment  to  pleading  wbere  there  is  no  rl^t  ts 
maintain  bilL 

Equity  will  award  only  repayment  of  original  Yalue  of  land 
wbere  suit  to  set  aside  deed  long  delayed,  against  innocent  boUen, 
and  land  changed  from  wilderness  to  city,  p.  334. 

Followed  in  Wetzel  y.  Minnesota,  etc..  By.,  66  Fed.  924,  In  case 
of  unauth(Hized  assignment  of  military  land  warrant. 

Distinguished  in  Mclntire  y.  Pryor,  173  U.  8.  68,  19  &  Ct  860, 
holding,  wh^i  no  barm  can  come  to  innocent  person,  complainant 
entitied  to  land. 

146  U.  8.  336-^48,  36  L.  727,  THE  COB8AIB. 

Admiralty.— Proceeding  in  personam  against  owner  cannot  be 
joined  with  one  in  rem  against  the  ship,  p.  341. 

Cited  in  The  Ethel,  66  Fed.  342,  30  U.  &  App.  214,  foUowiag 
rule;  Briggs  y.  Taylor,  84  Fed.  683,  42  TJ.  8.  App.  681,  stranger  to 
libel  suit  giYing  release  bond  becomes  party  to  cause. 

Bamagea  cannot  be  awarded  for  fright  and  mental  suffering,  la 
addition  to  those  for  the  subsequent  death,  p.  848. 

ApproYed  in  Cheatham  y.  Bed  Biver  Line,  66  Fed.  260,  mis  fol- 
lowed as  to  sufferings  of  drowning  man  after  falling  in  wtttf; 
Sweetiand  y.  Chicago,  etc.,  By.,  117  Mich.  332,  76  N.  W.  1067.  4S 
L.  B.  A.  669,  pain  and  suffering  not  shown  wbere  death  in- 
stantaneous. 

Admiralty.—  District  Court  may  not  libel  Yossel  for  death  wbere 
local  statute  allows  action  but  creates  no  lien,  p.  843. 

ApproYOd  in  The  J.  B.  BumbeU,  148  U.  8.  13,  37  L.  847,  IS  S.  . 
Ct  600,  admiralty  has  exclusiYo  jurisdiction  OYer  maritime  Uent; 
The  H.  B.  WiUard,  62  Fed.  389,  no  right  not  maritime  can  be  eo- 
forced  in  admiralty  by  Yirtue  of  State  law;  Boden  y.  Demwolf,  M 
Fed.  848,  admiralty  has  Jurisdiction  oYer  damage  suit  of  wi<lew 
and  mother  of  person  killed  on  shipboard;  In  re  Humboldt  Lain- 
ber  Mfg.  Assn.,  60  Fed.  432,  action  for  wrongful  death  within 
three-mile  limit  maintainable  under  California  codes;  Big^ow  ?. 
Nickerson,  70  Fed.  116,  119,  34  U.  8.  App.  261,  30  L.  B.  A.  838,  331, 
and  The  Willamette,  70  Fed.  878,  880,  31  L.  B.  A.  719.  720.  id- 
miralty  has  jurisdiction  OYer  suit  by  represoitatiYee  of  decesacd 
when  right  of  action  surYlYoa  by  local  law;  Boblnson  y.  Detroit 
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Nay.  Co.,  73  Fed.  893,  S94,  43  U.  S.  App.  190,  Begllgence  of  tag 
not  imputable  to  passenger,  and  he  can  recover  against  owners  oC 
negligent  boat;  The  Glendale,  81  Fed.  633,  reversing  77  Fed.  907, 
Federal  court  can  enforce  libel  in  rem  for  accident  in  local  waters 
where  State  statute  creates  lien;  Laldlaw  v.  Oregon  Ry.,  etc.,  Co., 
81  Fed.  879,  48  U.  S.  App.  435,  State  statutory  provisions  respect- 
ing remedy  not  applicable  to  Admiralty  Courts;  The  City  of  Nor- 
walk,  55  Fed.  108,  104,  The  Premier,  59  Fed.  800,  and  The  Jans 
Orey,  95  Fed.  696,  all  following  rule;  Atlantic  Works  v.  Tug  Glide, 
157  Mass.  526,  84  Am.  St  Rep.  807,  33  N.  B.  163,  State  court  can 
enforce  li^i  for  repairs  to  tug  in  home  port  (dissenting  opinion  in 
157  Mass.  532,  33  N.  E.  166);  Sweetland  v.  Chicago,  etc.*  Ry.,  117 
Mich.  358,  75  N.  W.  1077,  43  L.  R.  A.  578,  obiter  in  dissenting  opin- 
ion; McRae  v.  Bowers  Dredging  Co.,  86  Fed.  350,  obiter;  The 
Oregon,  73  Fed.  848,  849,  personal  representatives  have  lien  on 
vessel  for  death  under  Oregon  statute.  See  34  Am.  St.  Rep.  309, 
and  70  Am.  St  Rep.  681,  notes. 

Distinguished  in  The  City  of  Norwalk,  55  Fed.  Ill,  holding  State 
law  giving  action  for  damages  occurring  upon  navigable  waters  of 
State  does  not  infringe  upon  maritime  law. 

Admiralty  rules  of  Supreme  Court  are  obligatory  and  have  the 
force  of  law,  p.  342. 

AM>foved  in  The  Anaces,  87  Fed.  567,  vessel  not  liable  for  In- 
juries to  stevedore  caused  by  negligence  of  fellow  servant 

146  U.  S.  d49-368»  86  L.  782,  PBWABIC  MIN.  CO.  v.  MASON. 

Judicial  sales.— Manner  and  conditions  of  sale,  and  refusal  of 
resale  are  discretionary  with  equity  court  p.  356. 

Followed  in  Magann  v.  Segal,  92  Fed.  256. 

Judicial  sales.— Order  of  confirmatioD  will  not  be  set  aside  for 
trifling  reasons,  p.  856. 

Followed  in  Central  Trust  Co.  t.  Sh^Qeld,  etc.,  Ry.,  60  Fed.  17. 

Distinguished  in  Central  Trust  Co.  v.  Street  Ry.  Co.,  96  Iowa, 
650,  65  N.  W.  984,  bidder  at  foreclosure  sale  cannot  object  to  resale 
before  confirmation. 

Judidsfl  sale  being  attacked  after  confirmation,  equity  will  scm- 
tinise  acts  and  omissions  of  parties,  p.  866. 

Approved  in  Spaulding  v.  O'Connor,  119  Mich.  49,  77  N.  W.  324, 
obitor. 

Judleial  sale  cannot  be  lacking  in  due  notice  if  advertised  is 
Boston,  New  York,  etc,  and  locally,  p.  357. 

Followed  in  Mason  t.  Pewabic  Min.  Co.,  66  Fed.  397,  399,  22  U. 
8.  App.  685. 

Oorpotrationy  being  defunct  its  stockholders  may  bid  at  sale  of 
Its  effects,  la  interest  of  rival,  p.  357. 
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Approved  In  Mason  t.  Pewable  Mln.  Co.,  66  Fed.  402,  22  U.  S. 
App.  685,  foUowing  rule;  Opinion  of  Justices,  66  N.  H.  639,  88  AIL 
1082,  upon  dissolution  of  corporation  stockholders  become  tenaati 
In  common  of  property. 

Corporate  stockholders  need  not  first  obtain  learo  «C  court  te 
bid  at  sale  of  concern's  effects,  p.  861. 

Followed  in  Deck  y.  Whitman,  96  Fed.  879. 

Xqnity.— Rule  allowing  month  for  exceptions  to  mastef^s  report 
does  not  require  same  time  for  sale  by  master,  p.  863. 
Followed  In  Central  Trust  Co.  v.  Sheffield,  etc..  By.,  60  Fed.  16w 

Judicial  sale  will  not  be  set  aside  before  confirmation  for  in- 
adequacy unless  shocking  to  conscience,  p.  367. 

ApproTed  in  Fidelity,  etc,  Safety-Vault  Go.  t.  Mobile  8L  By., 
64  Fed.  28,  and  Fidelity,  etc..  Deposit  Co.  v.  Boanoke  Iron  Ce^  84 
Fed.  755,  both  following  rule;  Magann  v.  Segal,  92  Fed.  255,  25& 
259,  262,  to  warrant  resale  there  must  be  additional  dicnmstancei 
other  than  inadequacy  of  price. 

Judicial  sale  after  long  litigation  should  not  be  postponed  by 
master  in  response  to  telegram  from  stranger,  p.  367. 

Approved  in  Dazet  v.  Landry,  21  Nev.  298,  30  Pac  1067,  sheriff's 
sale  will  not  be  set  aside  in  absence  of  fraud. 

145  U.  S.  368-^76,  36  L.  738,  GALLIHBR  ▼.  CADWELL. 

PabUc  lands.— Pre-emption  act  of  1880  does  not  inchide  |«e> 
emptioner's  widow  or  children  in  its  operation,  p.  871. 

Distinguished  in  Amacker  y*  Northern  Pac.  B.  R.,  58  Fed.  85i 
15  U.  S.  App.  279,  reversing  53  Fed.  55,  57,  where  pre-emptiooer 
still  alive  when  rights  became  fixed. 

Equity.— Laches  is  not  a  question  of  number  of  years,  but  of 
equity  from  changed  value,  etc,  p.  371. 

Approved  in  Leggett  v.  Standard  Oil  Co.,  148  U.  8.  294.  87  L. 
742,  13  8.  Ct  905,  poverty  of  patentee  not  excuse  for  postponinf 
assertion  of  rights;  Johnson  v.  Atlantic,  etc..  Transit  Co^  156  U.  8. 
647,  39  L.  566,  15  S.  Ct  531,  foUowing  rule;  CockriU  t.  Co(^riU. 
92  Fed.  817,  seven  years'  delay,  after  knowledge  of  fraud,  bars  suit 
to  set  aside  deed  where  grantee  made  improvements  and  Is  inilnB: 
Byan  v.  Newark,  etc..  Mattress  Co.,  96  Fed.  104,  knowledge  of 
officers  is  knowledge  of  corporation,  and  estops  It  from  denying  in- 
fringement of  patent;  Church  of  Christ  v.  Beorganised  Church,  70 
Fed.  188,  189,  36  U.  S.  App.  110,  lapse  of  twenty  years  after  knowl- 
edge of  trust  deed  bars  suit  against  claimant  deriving  title  froa 
same  grantor;  State  t.  Mayor,  etc.,  101  Wis.  216,  77  N.  W.  160. 
property-owner  estopped  from  denying  validity  of  sewer  assem- 
ment  after  sewer  completed;  Taylor  v.  Slater,  21  B.  I.  109,  41  AtL 
1003,  following  rule;  Qildersleeve  t.  New  Mexico  Mfn.  Co.,  161  U. 
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8.  578,  40  L.  814^  16  S.  Ot  665,  reyiewlng  cases;  First  Nat  Bank  t. 
Nelson,  106  Ala.  542,  18  8o.  155,  Loomis  y.  Rosenthal,  84  Or.  601« 
67  Pac.  60,  Hubbard  y.  Manhattan  Trust  Go.,  87  Fed.  50,  57  U.  S. 
App.  744,  Old  Colony  Trust  Go.  y.  Dubuque,  etc..  Traction  Co.,  89 
Fed.  807,  and  Penn  Mutual  L.  Ins.  Go.  y.  Austin,  168  U.  8.  697,  698^ 
699,  42  L.  631,  18  8.  Ct  228,  all  following  rule;  Lemoine  y.  Dunklin  • 
Co.,  51  Fed.  492,  493, 10  U.  S.  App.  227,  delay  of  twenty-two  years  af- 
ter repudiation  of  trust  constitutes  laches;  Naddo  y.  Bardon,  51  Fed. 
499,  4  U.  8.  App.  642,  facts  SYoidlng  laches  must  be  specifically 
shown;  Edison  Elec  L.  Go.  y.  Equitable  L.  Assur.  8oc.,  55  Fed. 
480,  patentee,  hsYing  knowledge  of  use  for  elcYen  years,  guilty  of 
laches  when  he  does  not  object;  Wetzel  y.  Minnesota  By.  Transfer 
Co.,  65  Fed.  26,  29,  27  U.  8.  App.  594,  ignorance  due  to  negligence 
is  laches  where  party  does  not  seek  to  establish  title  to  land  when 
facts  ascertainable;  Lasher  y.  McGreery,  66  Fed.  841,  laches  not 
imputable  to  party  whose  right  to  land  not  clear  until  remedy 
pointed  out  by  Federal  court;  Imperial  Chemical  Mfg.  Co.  v.  Stein^ 
69  Fed.  618,  purchaser  of  patent  not  guilty  of  laches  because 
grantor  had  acquiesced  in  infringement;  Pelzer  Mfg.  Co.  y.  Ham- 
burg, etc,  F.  Ins.  Co.,  71  Fed.  832,  equity  corrects  mistake  in 
judgment  when  bill  filed  as  soon  as  mistake  ascertained,  though 
time  for  new  trial  or  appeal  expired;  Cockrill  y.  Gockrill,  79  Fed. 
149,  grantor  cannot  attack  deed  seYen  years  after  restoration  to 
competency;  ProYidence,  etc..  Engine  Co.  y.  Hathaway  Mfg.  Co., 
79  Fed.  517,  defense  of  laches  to  reform  contract  based  upon  sub- 
stantial change  in  relation  of  parties;  Miles  y.  YiYlan,  79  Fed.  863, 
61  U.  8.  App.  203,  equity  will  not  assist  person  who  has  slept  on 
his  rights  for  twenty  years;  Godkin  y.  Cohn,  80  Fed.  465,  466,  53 
U.  8.  App.  18,  19,  twenty-four  years'  delay  after  mistake  not  laches 
if  plaintiff  not  put  on  inquiry;  Nantahala  Marble,  etc.,  Co.  y. 
Thomas,  76  Fed.  64,  where  there  is  mistake  in  description  of  land 
sold,  and  innocent  purchaser  buys  remainder,  delay  of  twelve  years 
by  former  is  laches;  Jones  y.  Perkins,  76  Fed.  84,  negligence  in 
bringing  suit,  due  to  mistake  of  law,  is  laches;  Hamburg,  etc.,  F. 
Ins.  Co.  Y.  Pelzer  Mfg.  Co.,  76  Fed.  488,  42  U.  8.  App.  123,  bill 
filed  immediately  upon  discovering  mistake  in  verdict,  rendered 
three  years  previously,  valid;  O'Brien  v.  Wheelock,  78  Fed.  677, 
following  rule;  Bartlett  v.  Ambrose,  78  Fed.  841,  42  17.  8.  App. 
881,  owner  ct  land,  having  every  reason  to  believe  taxes  paid,  not 
guilty  of  laches,  though  barred  by  statute  of  limitations;  Bichard- 
Bon  Y.  Osborne,  82  Fed.  97,  sixteen  years'  acquiescence  in  infringe- 
ment of  patent  is  laches,  even  though  co-owners  would  not  prose- 
cute; Duke  Y.  State,  66  Ark.  497,  498,  20  8.  W.  603,  in  absence 
mt  prejudice  to  rights  of  parties,  states  right  of  foreclosure  not 
barred  by  mere  lapse  of  time;  Hagerman  y.  Bates,  5  Colo.  App. 
402,  38  Pac  1104,  diligent  prosecution,  and  not  mere  institution  of 
suit,  necessary  to  relieve  party  from  laches:  Orknd  Lodge  v.  Gra- 
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bam,  96  Iowa,  615,  65  N.  W.  842,  31  L.  R.  ▲.  140,  rtral  liiaaniic* 
company,  knowing  facts  an  the  time,  estopped  ftom  ismlwBif 
legality  of  business  of  other  company;  WllUamson  t.  Jooei,  81  W. 
Ya.  268,  19  8.  B.  446,  25  L.  R.  A.  236,  and  n^  person  eaoring  fete 
land  to  be  sold  nnder  void  judicial  proceeding  is  estopped  frMi 
denying  purchaser's  title;  Garberry  ▼.  German  Ins.  Oou,  8S  Wis. 
828,  56  N.  W.  922,  upholding  denial  of  application  to  rerire  aettoa 
made  by  administrator  three  years  after  death  of  decedent;  Cnrtto 
T.  Lakln,  94  Fed.  255,  action  of  trustee  of  express  trust  opeaiy 
repudiating  It,  requires  same  diligence  as  assertion  <rf  constmcttTS 
trust;  Post  t.  Beacon,  etc  Blectrical  Co.,  89  Fed.  4,  50  U.  8.  App. 
409,  and  Coosaw  Min.  Co.  t.  Oarolina  Min.  Co.,  75  Fed.  868,  obiter. 
Distinguished  In  Southern  Pac.  R.  R.  t.  Grceck,  87  Fed.  975,  69  U. 
8.  App.  875,  and  Wheeling,  etc.,  Ry.  t.  Reymann  Brew.  Oo^  ft 
Fed.  195,  61  17.  8.  App.  541,  upon  facts;  Williamson  t.  Jones.  U 
W.  Ya.  572,  64  Am.  St  Rep.  900,  27  8.  B.  415,  38  L.  R.  A.  700.  hold- 
ing misconduct  to  amount  to  estoppel  in  pais  must  be  fraudulcBt 

Equity  will  not  aid  one  standing  by  while  his  abandoned  pre- 
emption tract  changes  from  wilderness  to  dty,  and  many 
fide  rights  hare  attached,  p.  375. 

145  U.  8.  876-393,  36  L.  741,  COX  ▼.  HART. 

▲ppeaL— Refusal  of  continuance  Is  within  trial  courts 
tlon,  p.  380. 

Followed  in  Isaacs  t.  United  States,  159  U.  8.  489,  40  L.  SQl 
16  8.  Ct  52,  and  Texas,  etc.,  Ry.  t.  Nelson,  50  Fed.  816,  2  U.  & 
App.  213. 

Xtespass  to  try  title.— If  both  parties  claim  under  comoioa 
grantor,  yalidlty  of  his  title  Immaterial,  p.  884. 

ApproTed  In  Cooke  v.  Avery,  147  U.  S.  392,  87  L.  215,  18  &  Ct 
347,  applying  principle.    See  47  Am.  St  Rep.  75,  note. 

Distinguished  in  McDonald  t.  Hannah,  59  Fed.  979,  15  U.  8.  Ap^ 
848,  upon  facts.  Disapproved  In  Rice  v.  6t  Louis,  etc^  By-*  87 
Tex.  93,  47  Am.  St  Rep.  74,  26  8.  W.  1049,  holding,  when  plaintiff 
has  shown  title  under  common  source,  defendant  may  show  lack  «f 
title  in  common  grantor. 

Judicial  sales.— Every  reasonable  Intendment  will  be  made  tt 
uphold  sale,  p.  387. 

Approved  In  Flelschman  v.  Bowser,  62  Fed.  263,  23  U.  8.  App^ 
494,  holding  return  of  attachment  in  firm  name  binds  title  of  oat 
of  co-partners. 

Deeds.—  Extrinsic  evidence  is  admissibla  to  show  whl^  of  t«s 
tracts  conveyed  by  marshal's  deed,  pu  889. 

Approved  in  Green  v.  Barnes,  9  Tex.  dv.  App.  666,  89  8^  W. 
548,  and  Sengfelder  v.  Hill,  21  Wash.  881,  58  Pac.  251  both  fH- 


fil  S6t9B  on  U.  a  Reports.  145  U.  S.  80^-406 

lowing'  role;  Paine  t.  Gonslimera,  etc..  Storage  Oo.«  TL  Fed.  6S1, 
87  XT.  S.  App.  680,  an^  State  Say.  Bank  t.  Stewart,  93  Ya.  468,  28 
8.  B.  644,  map  referred  to  for  purpose  of  fixing  description  Is  samo 
as  If  copied  in  deed;  Hnbermann  t.  Evans,  46  Neb.  797,  85  N.  W. 
1050,  in  gnardiansbip  proceedings  description  of  land  In  petitioii 
to  sell  land  need  not  be  more  specific  than  In  deed. 

Trespass  to  try  title.^  Decree  as  to  compensation  for  lmproTO> 
ments,  imder  Texas  act  of  1879,  beld  proper,  p.  889. 

Ai^roved  in  Ck>oke  t.  Avery,  147  U.  S.  394,  895,  87  L.  216,  218» 
18  8.  Ct.  847,  848,  applying  principle. 

145  U.  S.  898-409,  86  L.  748,  ST.  LOUIS,  ETC.,  R.  R.  T.  TBBRB 
HAUTE,  ETC.,  R.  R. 
Bailroad  may  not  lease  for  999  years  unless  expressly  anthor- 
Issed,  p.  402. 

Approved  in  Louisville,  etc.,  R.  R.  t.  Kentucky,  161  U.  8.  684, 
692,  40  L.  858,  856,  16  8.  Ct  717,  720,  holding  railroad  has  no  power 
to  purchase  another  road  in  absence  of  express  power;  Oalifomia 
Bank  v.  Kennedy,  167  U.  S.  367,  42  L.  200,  17  S.  Ct  833,  holding 
national  banks  have  no  power  to  subscribe  for  stock  of  other  banks. 

Distinguished  in  Union  Pac.  Ry.  v.  Chicago,  etc^  Ry^  163  U.  S. 
590,  41  L.  274,  16  S.  Ct  1183,  upon  facts. 

Courts.—  State  court  opinion  is  not  binding  on  Supreme  Court  as 
to  points  discussed  but  undecided,  p.  403. 

Oorporations.— -  Law  requiring  stockholders'  consent  to  lease  is 
for  their  protection,  not  available  as  defense  by  the  corporation, 
p.  403. 

Approved  in  Louisville,  etc.,  Ry.  v.  Louisville  Trust  Co.,  174  U. 
8.  572,  573,  19  S.  Ct.  825,  bonds  issued  by  corporation  without  au- 
thority valid  as  to  purchaser  without  notice;  Louisville  Trust  Co.  t. 
Louisville,  etc.,  Ry.,  75  Fed.  453,  455,  43  U.  S.  App.  550,  follow- 
ing rule;  Toledo,  etc.,  R.  R.  v.  Continental  Trust  Co.,  95  Fed.  528, 
statute  of  Ohio,  declaring  bonds  sold  to  director  at  less  than  par 
void,  is  for  benefit  of  corporation  and  stockholders,  and  not  avail- 
able by  creditor. 

Bailroad  lessor  is  bound  to  notice  the  law  under  which  lessee 
attempts  to  take  lease,  p.  408. 

0(»porations.—  Seventeen  years'  acquiescence  in  and  performance 
of  invalid  railroad  lease  Is  fatal  laches,  p.  408. 

Approved  in  Hancock  v.  Louisville  R.  R.,  145  U.  8.  417,  86  L» 
758,  12  8.  Ct.  972,  and  Union  Pac.  Ry.  v.  Chicago,  etc..  Ry.,  51 
Fed.  328,  10  U.  S.  App.  98,  both  following  rule;  First  Presbyterian 
Church  V.  State  Bank,  57  N.  J.  L.  32,  29  Atl.  322,  defense  ct  ultra 
vires  not  open  to  contract  by  bank  for  entrance  of  light  to  ofiBce 
after  years  of  acquiescence.    See  70  Am.  St  Rep.  176,  note. 
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Oontract— Afflrmatiye  relief  against  iWigal  eontract  li  iarttd, 
onless  executory  or  parties  not  in  equal  teaM^  p.  407. 

▲pproTed  in  Feld  t.  Roanoke  Inreetment  Ck>^  128  Ma  816;  27 
S.  W.  688,  party  to  transfer  of  stock  in  corporation  in  wkidi  be  it 
stockholder  cannot  set  np  defense  of  ultra  Tiree;  Batli  6as-U 
Co.  y.  Clairy,  161  N.  Y.  83,  45  N.  B.  892,  86  L.  R.  A«  067,  holdiic 
lessor,  under  nltra  Tires  contract,  mnst  pay  back  roit  even  tbosfk 
contract  terminated. 

Contraots.—  Inyalidlty  of  executory  contract  is  ayailaUe  defense 
at  law  and  authorizes  cancellation  in  equity,  though  parties  in  eqiiisl 
fault,  p.  407. 

Approved  in  McGutcheon  t.  Men  Capsule  Co.,  71  Fed.  786,  ft 
U.  S.  App.  586,  81  L.  R.  A.  421,  and  Gunnison  Gas,  etc,  Oe.  t. 
Whltaker,  91  Fed.  194,  both  following  rule. 

Distinguished  in  Detroit  y.  Detroit  City  Ry.,  56  Fed.  882,  90%, 
and  S.  C,  60  Fed.  163,  holding  municipality  not  estopped  from 
denying  due  passage  of  ordinance  granting  franchise:  Humboldt 
Min.  Co.  v.  American,  etc.,  Milling  Co.,  62  Fed.  362,  22  U.  8.  App. 
334,  corporation  not  having  power  to  guarantee  another's  contrscti 
not  estopped  from  denying  that  power;  Bath  Gas-L.  Co.  t.  daily. 
151  N.  Y.  86,  45  N.  B.  393,  86  L.  R.  A.  66S  holding,  unda  oltrt 
vires  lease,  though  contract  terminated  as  to  future,  must  pay  rent 
accrued  while  in  possession. 

Contract  executed  by  conveyance  or  payment,  cannot  be  relieved 
against  for  invalidity,  if  parties  in  equal  fault,  p.  407. 

Approved  in  Pullman  Car  Co.  v.  Central  Transp.  Co.,  171  U.  S. 
151,  18  S.  Ct  813,  and  Cincinnati,  etc.,  R.  R.  v.  McKeen,  64  Fed. 
44,  48,  24  U.  S.  App.  218,  principle  applied;  Pullman,  etc..  Car  Ca 
V.  Central  Transp.  Co.,  65  Fed.  161,  granting  accounting  to  corpo- 
ration where  two  companies  make  contract,  believing  they  bad 
power  to  do  so  under  statute;  Rogers  v.  Nashville,  etc.,  Ry.,  91 
Fed.  316,  62  U.  S.  App.  80,  stockholder  suing  to  set  aside  lease  <^ 
corporation  cannot  set  up  ultra  vires  where  lease  executed. 

Corporations.—  Railroad  making  ultra  vires  lease  may  not  recoTcr 
from  lessee,  after  performance,  where  both  in  equal  fault  p.  40& 

Approved  in  McCormick  t.  Bfarket  Bank,  166  U.  S.  561,  41  U 
822,  17  &  Ct  437,  foUowing  rule. 

145  U.  S.  409-417,  36  L.  755,  HANCOCK  v.  LOUISVILLB.  BTC 
R.  R. 
Railroads.— Lease   of    branches    making    continuous    Una  witi 
lessee's,  is  compliance  with  Kentucky  law,  p.  411. 

Approved  in  Savannah  Ry.  v.  Bundick,  94  Qa.  778;  21  8.  B.  907, 
railroad  company  may  hold  goods  which  it  agreed  to  transport  tm 
lees  than  legal  rate  if  agreement  made  through  mistake;  LooisviOa 
etc.,  B.  R.  V.  Commonwealth,  97  Ky.  700,  81  8.  W.  481, 
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Kentucky  statnte  doee  not  give  railroads  power  to  acgnlrs  paranel 
lines. 

KunicipalitieB.— Portion  of  Shelby  county  subscribing  to  rail- 
road, held  entitled  to  vote  stock  as  corporation,  quoad  hoc,  p.  414. 

Approved  in  Gross  v.  Kentucky  Board,  etc,  —  Ky.  — ,  49  S,  W. 

459,  43  L.  R.  A.  704  (see  dissenting  opinion  in  —  Ky.  — ,  49  S.  W. 

460,  461,  43  L.  R.  A.  705),  holding  Kentucky  board  of  managers  «f 
€k>lumbian  Exposition,  a  corporation,  and  liable  for  breach  of  con- 
tract. 

Courts.— State  may  form  corporation  in  any  way  it  sees  fit,  and 
State  decision  thereon  binds  Supreme  Ck>urt,  p.  415. 

Approved  in  Breckinridge  Co.  v.  McCracken,  61  Fed.  194,  199, 
22  U.  S.  App.  115,  holding  county  liable  on  railroad-aid  bonds,  when 
bonds  Issued  by  county  but  payable  out  of  precinct  taxes. 

145  U.  S.  418-421,  36  L.  758,  ^RKFBTZ  v.  HUMPHREYS. 

Railroad's  duty  to  employee  is  not  same  as  to  passenger;  failure 
to  ring  or  whistle  Is  not  negligence  as  to  him,  p.  419. 

Approved  In  Kansas  City,  etc.,  R.  R.  v.  Cook,  66  Fed.  121,  122. 
81  U.  S<  App.  277,  28  L.  R.  A.  186,  railroad  owes  no  duty  to  tres- 
passers; Cahill  V.  Chicago,  etc,  Ry.,  74  Fed.  296,  46  U.  S.  App.  85, 
dissenting  opinion. 

Distinguished  in  New  York,  etc.,  R.  R.  v.  Hyde,  56  Fed.  194,  5 
U.  S.  App.  443,  holding  railroad  not  liable  for  injury  caused  by 
negligence  of  fellow  servant. 

Bailroads.— One  operating  yard  engine  has  right  to  assume  em- 
ployees in  yard  'will  exercise  prudence,  p.  420. 

Distinguished  in  Northern  Pac.  R.  R.  v.  Krohne,  86  Fed.  284,  56 
U.  S.  App.  600,  upon  facts  holding  duty  of  railroad  to  put  sound 
bell  on  engine. 

Railroad-yard  employee  failing  to  take  reasonable  precautions 
against  trains,  is  guilty  of  contributory  negligence,  p.  420. 

Approved  in  Texas,  etc.,  Ry.  v.  Gentry,  163  U.  S.  366,  41  L.  192, 
16  S.  Ct  1109,  Grand  Trunk  Ry.  v.  Baird,  94  Fed.  951,  Kenna  v. 
Central  Pac.  R.  R.,  101  Cal.  30,  35  Pac.  333,  Lynch  v.  Boston,  etc., 
R.  R.,  159  Mass.  538,  34  N.  B.  1073,  Davis  v.  New  York,  etc.,  R.  R., 
159  Mass.  535,  34  N.  B.  1072,  Southern,  etc.,  Ry.  v.  Moore,  49  Kan. 
627,  31  Pac.  140,  and  Tobey  v.  Burlington,  etc,  Ry.,  94  Iowa,  271. 
62  N.  W.  766,  33  L.  R.  A.  501,  all  holding  for  jury  to  say  whether 
plaintiff  guilty  of  contributory  negligence;  Keefe  v.  Chicago,  etc., 
Ry.,  92  Iowa,  185,  54  Am.  St.  Rep.  544,  60  N.  W.  504,  Galvin  v. 
Old  Colony  R.  R.,  162  Mass.  535,  39  N.  B.  186,  Carlson  v.  Cincin- 
nati, etc.,  R.  R.,  120  Mich.  485,  79  N.  W.  690,  and  Loring  v.  Kansas 
City,  etc.,  Ry.,  128  Mo.  359,  31  S.  W.  8,  all  applying  principle. 

Hegligence.— Where  evidence  of  contributory  negligence  mieoB- 
troverted«  court  may  direct  verdict,  p.  421. 
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Approved  In  BUlott  y.  Chicago,  etc^  By^  150  U.  8.  210;  ST  L.  MH 
14  S.  Ct  86,  Gowen  t.  Harley,  56  Fed.  082,  12  XT.  8.  Ai^  S74, 
■ourl  Pac.  By.  y.  Moseley,  57  Fed.  923,  12  U.  S.  App.  (SOU 
City,  etc  B.  B.  v.  Cook,  66  Fed.  123,  31  U.  S.  App.  277,  28  li.  B.  A 
187,  Southern  Pac.  Co.  v.  Johnson,  69  Fed.  566,  44  U.  8.  App.  t 
Beynolds  y.  Great  Northern  By.,  69  Fed.  810,  32  U.  8.  Ai^.  877. 
29  L.  B.  A.  697,  Pyle  v.  Clark,  75  Fed.  646  (affirmed  in  8.  C  79 
Fed.  747,  49  U.  8.  App.  264),  Clans  v.  Northern  S.  8.  Co.,  89  Fed. 
647,  60  U.  8.  App.  718,  Detroit,  etc.,  OH  Co.  v.  Grable,  94  Fed.  82, 
and  Lewis  y.  Prlen,  98  Wis.  90,  73  N.  W.  655,  all  following  rule; 
New  Orleans,  etc.,  B.  B.  y.  Thomas,  60  Fed.  382,  23  U.  8.  App.  S7. 
and  Southern  Pac.  Co.  y.  Burke,  60  Fed.  715,  23  IT.  8.  App.  1«  where 
•Yldence  is  conflicting,  contributory  negllgoice  is  for  the  jury  to 
decide. 

145  U.  8.  421^427,  86  L.  759,  MILLBB  Y.  AMMON. 

Courts.—  Supreme  Court  follows  State  decision  upholding  HQoor- 
licoise  ordinance,  p.  423.  ^ 

Oontract  in  Yiolatlon  of  statute  is  YOid;  plaintifT  necessarily  rs- 
lying  upon  it,  cannot  recoYer,  p.  426. 

ApproYCd  in  Burck  y.  Taylor,  152  IT.  8.  649,  38  L.  584,  14  8.  OL 
701,  assignment  of  rights  under  contract,  contrary  to  terms  tf 
instrument,  is  Yoid;  Church  y.  Proctor,  66  Fed.  244,  83  0.  8.  App* 
1,  contract  to  dellYer  fish  not  enforceable  when  shown  that  flsa 
falsely  labelled  contrary  to  law;  McCanna,  etc.,  Co.  y.  CitixcMr 
Trust,  etc.,  Co.,  74  Fed.  598,  foreign  corporation  not  complying  with 
law  permitting  it  to  do  business,  cannot  recoY^  on  agent* s  bond: 
East  St  Louis,  etc..  By.  y.  JarYis,  92  Fed.  744,  railroad  cannot 
recoYer  rentals  under  Yold  lease;  Bishop  y.  American  Preserrers* 
Co.,  157  IlL  317,  48  Am.  St  Bep.  337,  41  N.  B.  776,  replcYin  wiB 
not  lie  by  corporation  to  secure  property  from  s^ler  transferred 
under  illegal  agreement;  Bhrhardt  y.  Bobertson,  78  Mo.  App.  406, 
notes  giYon  to  foreign  corporation  not  complying  with  statute,  are 
YOid;  Short  y.  Bullion,  etc.,  Min.  Co.,  20  Utah,  29,  67  Pac  722.  45 
L.  B.  A.  606,  employee  cannot  YralYe  eight-hour  limitation,  and 
cannot  recoYer  for  work  OYcrtlme;  Isaacs  y.  Bichmond,  90  Va.  SI, 
17  S.  B.  761,  holding  contract  YOid  as  against  statute,  cannot  fee 
legalized;  Bishop  y.  American  PreserYcrs'  Co.,  51  Fed.  274,  obftttf. 
See  59  Am.  St  Bep.  639,  note. 

Distinguished  in  Fairly  y.  Wappoo  Mills,  44  S.  C.  258,  22  S.  8. 
118,  29  L.  B.  A.  225,  holding  brokers'  license  ordinance  not  dedartof 
unlicensed  business  unlawful,  does  not  affect  contract  of  vd- 
licensed  broker. 

145  U.  8.  428-434,  36  L.  762,  BBNSON  MIN^  BTO,  Oa  Y.  ALIA 
MIN.,  ETC.,  CO. 
▲ppeaL— Local  appellate  Judgment  exceeding  |5.000  by  intereit 
added  since  trial  judgment.  Supreme  Court  has  JurisdictioB.  p.  Ok 
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.—  Under  R.  S.,  S  2324,  relocation  will  not  protect  title 
ai^nst  one  entering  and  paying  purchase  price,  though  doing  no 
subsequent  assessment  work,  p.  431. 

Approved  in  South  End  Min.  Co.  v.  Tinney,  22  Nev.  68,  35  Pac. 
107,  dissenting  opinion,  following  rule;  Horsky  v.  Moran,  21  Mont. 
96a,  53  Pac.  1070,  obiter. 

Distinguished  in  South  End  Min.  Go.  y.  Tinney,  22  NeT.  27,  35 
Pac.  90,  holding  mine  may  be  relocated  if  first  applicant  fails  to 
<lo  assessment  work  without  obtaining  certificate  of  purchase. 

Public  lands.— When  price  paid  or  entry  conditions  performed, 
equitable  title  and  rights  of  ownership  pass,  p.  432. 

Approved  in  Black  v.  Blkhom  Min.  €k>.,  163  U.  S.  451,  41  L.  223, 
16  8.  Ct.  1103,  locator  not  paying  purchase  money  has  not  such 
interest  as  to  sustain  dower  claim  against  husband's  grantee; 
Plonetf  Land  Oo.  v.  Maddux,  109  Gal.  641,  50  Am.  St.  Rep.  72,  42 
Pac  297,  applying  principle  to  purchase  of  swamp  land  from  State; 
Stimaon  Land  Go.  v.  Rawson,  62  Fed.  429,  obiter. 

Mines.— Delay  of  land  office  in  issuing  patent  cannot  injuriously 
affect  purchaser  of  claim,  p.  432. 

Approved  in  Last  Ghance  Min.  Go.  v.  Tyler  Min.  Go.,  61  Fed.  562, 
15  U.  S.  App.  456»  holding  validity  of  register's  certificate  not 
affected  by  delay  in  issuing  patemt  pending  resurvey. 

MInss.— Trespasser  sued  for  value  of  minerals  extracted  from 
mine,  cannot  offset  cost  of  mining  them,  p.  434. 

Followed  In  Durant  Min.  Go.  v.  Percy,  etc.,  Min.  Go.,  93  Fed.  167, 
and  St  Glahre  v.  Gash  Gold-Min.,  etc.,  Go.,  9  Golo.  App.  242,  47 
Pac  468.  Glted,  arguendo,  in  United  States  v.  Mock,  149  U.  S.  277, 
87  L.  734,  13  S.  Gt  850. 

Public  lands.- When  right  to  patent  exists,  third  parties  can 
acquire  no  rights  from  the  government,  p.  434. 

Followed  In  Horsky  v.  Moran,  21  Mont  361,  53  Pac.  1069. 

146  U.  8.  435-444,  36  L.  765,  KISSAM  v.  ANDERSON. 

national  bank  officers  are  chargeable  with  notice  of  state  of 
account  with  correspondent  and  for  loss  thereby,  p.  442. 

Approved  in  Armstrong  v.  Ghemical  Nat  Bank,  83  Fed.  575,  54 
XT.  S.  App.  496,  negligence  of  bank  employee  in  ascertaining  con- 
dition of  accounts  chargeable  to  directors;  Fifth  Nat  Bank  ▼•  Iroa 
City  Nat  Bank,  92  Tex.  439,  49  S.  W.  368,  holding,  under  similar 
facti^  coa  year's  ■Uence  as  plea  of  estoppel  is  question  for  jury. 

Baaka.— Whether  one  participating  in  cashier's  defalcatlmis,  hot 
fatomliif  his  shares  is  responsibla  tor  later  mlsH^propriatioQSi  htid 
is  h«  far  iurj.  P-  441. 

YoLXU-lf 
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145  U.  8.  444-163,  36  L.  768,  8HAW  v.  QUINCT  BON.  CO. 

Courts.— Judiciary  act,  prohibiting  suit  against  "  InliabitBBt "  of 
United  States,  except  where  resident,  means  citizen,  p.  447. 

Approved  in  Bicycle  Stepladder  Co.  v.  (rordon,  57  Fed.  580,  fol- 
lowing rule;  Galveston,  etc..  By.  y.  Gonzales,  151  U.  8.  501,  38  L. 
250,  14  S.  Gt.  403  (see  dissenting  opinion  in  151  U.  8.  519,  38  L.  257. 
14  S.  Ct  410),  and  Bust  v.  United  Water-Works  Co.,  70  Fed.  137, 
36  U.  S.  App.  167,  corporation  cannot,  without  its  consent,  be  sued 
in  Federal  court  of  another  State,  except  by  citizen  of  that  State; 
In  re  Hohorst  150  U.  S.  661,  37  L.  1214,  14  8.  Ct  224,  obiter. 

Courts.—  Act  of  1858,  specifying  district  for  tninging  suit,  appliod 
to  States  having  more  than  one,  and  was  restrictlye,  p.  44& 

Approved  in  Goddard  v.  Mailler,  80  Fed.  422,  and  Miller  t.  PeDn- 
sylvania  B.  Co.,  91  Fed.  299,  both  following  rule. 

Distinguished  in  Van  Patten  v.  Chicago,  etc.,  B.  Co.,  74  Fed.  98i 
Federal  court  has  Jurisdiction  over  cases  arising  under  interstate 
commerce  act;  Goddard  v.  Mailler,  80  Fed.  423,  holding  B.  8.,  f  740. 
not  repealed  by  judiciary  acts  of  1875  and  1887-1888. 

Courts.—  Act  of  1887,  permitting  suit  in  district  where  ^ther  party 
resides,  was  limitation  on  circuit  jurisdiction,  p.  449. 

Approved  in  Southern  Pac.  Co.  v.  Denton,  146  U.  8.  206,  36  L. 
944,  13  S.  Ct  45,  Bvansville  Courier  Co.  v.  United  Press,  74  Fed 
919,  and  Fairbank  v.  Cincinnati,  etc..  By.,  54  Fed.  422,  9  U.  8.  App. 
212.  all  following  rule;  Empire  Coal  Co.  v.  Empire  MIn.  Co.,  150  U. 
S.  163,  37  L.  1039,  14  8.  Ct  68,  holding,  if  parties  not  citisens  of 
different  States,   there   Is   lack   of  jurisdiction   which   cannot  be 
waived;  Martin  v.  Baltimore,  etc.,  B.  B.,  151  U.  8.  687,  38  U  S16, 
14  8.  Ct  538,  and  Tennessee  v.  Union,  etc..  Bank,  152  U.  8.  462,  38 
L.  514,  14  S.  Ct  657,  bill  must  state  jurisdictional  facts;  Wabash, 
etc..  By.  V.  Brow,  164  U.  S.  277,  41  L.  434,  17  8.  Ct  127,  petltloa 
for  removal  of  cause  to  Federal  court  no  bar  to  dismissal  nttfr- 
wards  for  lack  of  jurisdiction;  Southern  Exp.  Co.  v.  Todd,  56  Fed. 
106,  12  U.  8.  App.  351,  objection  to  jurisdiction  on  account  of  diTe^ 
sity  of  citizenship  is  only  personal  privilege  waived  by  genertl  tp- 
pearance;  In  re  Cllley,  58  Fed.  980,  right  of  removal  because  cC 
diverse  citizenship,  limited  to  civil  suits  at  law  or  in  equity;  Dtnxy 
V.  Illinois  Cent  B.  B.,  61  Fed.  51,  Federal  court  has  jurisdictioD 
wh^e  summons  served  on  agent  of  foreign  corp<Mratlon  pmsoint 
to  statute;  Gregory  v.  Pike,  67  Fed.  847,  21  U.  8.  App.  658.  Jurte- 
diction  otherwise  sufficient  lack  of  residence  may  be  waived;  Wlw 
T.  Nixon,  78  Fed.  204,  mere  construction  of  Federal  ConstltvtloB 
does  not  give  Federal  courts  jurisdlctloii;  Arkansas  ▼.  KansM.  fic. 
Oottl  Co.,  96  Fed.  86(1,  Circuit  Court  has  no  jurladlcCloii  ef  salt  bt- 
tween  State  and  corporation  of  another  State;  Koahland  t.  NattoBiI 
Ins.  Co.,  81  Or.  220*  49  Pac.  848,  foreign  corporatlMi  doing  bailiMi> 
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Id  State  In  compliance  with  prerequisite  conditions  Imposed  by  law 
ts  not  dtlsen  of  that  State;  State  t.  Port  Royal,  etc.,  By.,  45  S.  C. 
482,  23  S.  B.  871,  Jurisdictional  facts  mnst  appear  In  complairt 
to  remove  canse  from  State  to  Federal  courts;  Galveston,  etc^  Ry. 
V.  Gonzales,  151  U.  S.  518,  38  L.  254,  14  S.  Ct  407,  dissenting  opin- 
ion, following  rule;  Sherwood  v.  Newport  News,  etc,  Co.,  55  Fed 
S,  obiter. 

Corporatloxi's  domicile,  home,  residence  and  citizenship  must  ^te 
in  State  of  incorporation,  p.  450. 

Approved  in  St  Louis  R.  Co.  v.  Pacific  Ry.,  52  Fed.  772,  Shat- 
tuck  V.  North  British,  etc.,  Ins.  Co.,  58  Fed.  611,  19  U.  S.  App.  2^5, 
Donnelly  v.  United  States  Cordage  Co.,  (S6  Fed.  615,  and  Marks 
T.  Marks,  75  Fed.  825,  following  rule;  Averill  v.  Southern  Ry.,  75 
Fed.  740,  foreign  corporation  not  affected  by  Federal  court  writ 
Issued  in  another  State;  Ashley  v.  Quintard,  90  Fed.  87,  stork  of 
non-resident  stockholder  in  foreign  corporation  cannot  be  attached 
in  third  State  on  summons  by  publication;  Bergner,  etc..  Brew. 
Co.  V.  Dreyfus,  172  Mass.  158,  70  Am.  St.  Rep.  254,  51  N.  B.  632, 
holding  discharge  in  insolvency  and  service  of  papers  therein  on 
resident  agent,  not  bar  to  action  by  foreign  corporation;  Hammond 
Beef,  etc.,  Co.  v.  Best  91  Me.  437,  40  Atl.  340,  42  L.  R.  A.  531,  for- 
eign corporation  does  not  gain  citizenship  by  doing  business  in 
another  State;  Larson  v.  Aultman,  etc.,  Co.,  86  Wis.  284,  39  Am. 
St.  Rep.  894,  56  N.  W.  916,  corporation  doing  business  in  another 
State  submits  to  Its  laws;  Koshland  v.  National  Ins.  Co.,  31  Or 
219,  49  Pac.  849,  alle^tion  that  petitioner  incorporated  under  laws 
of  different  State  gives  Circuit  Court  jurisdiction;  Martin  v.  Balti- 
more,  etc.,  R.  R.,  151  U.  S.  677,  38  L.  813,  14  S.  Ct  535,  foreign 
corporation  is  a  "  non-resident; "  Wilcox,  etc..  Guano  Co.  v.  Phoenix 
Ins.  Co.,  60  Fed.  933,  petition  showing  defendant  a  foreign  cor- 
poration need  not  allege  non-residence  of  State  where  suit  brought; 
Markwood  v.  Southern  Ry.,  65  Fed.  823,  Tennessee  statute,  1877, 
chapter  31,  does  not  make  foreign  corporation  doing  business  there 
a  citizen  of  Tennessee;  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  440,  12 
U.  S.  App.  295,  averment  that  plaintiff  is  corporation  organized 
In  New  York,  is  sufficient  to  give  Federal  court  jurisdiction  for 
diversity  of  citizenship;  Combes  v.  Keyes,  89  Wis.  308,  46  Am.  St 
Rep.  841,  62  N.  W.  92,  27  L.  R.  A.  373,  St  Louis,  etc..  Ry.  v.  New- 
com,  56  Fed.  953,  12  U.  S.  App.  503,  and  Frisbie  v.  Chesapeake,  etc., 
Ry.,  57  Fed.  3,  obiter. 

Courts.— Members  of  corporation  are  conclusively  presumed  citi- 
zens of  State  of  its  incorporation,  p.  451. 

Approved  In  American  Sugar-Ref.  Co.  v.  Johnson,  60  Fed.  509, 
13  U.  8.  App.  681,  obiter. 

▲ppearance.— Corporation  appearing  spedallj  as  to  the  Juria- 
dictiOD.  makes  no  waiver,  p.  45S. 
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ApproTed  1b  Hohont  t.  Hamburg,  etc^  Packet  Oti.  148  II«  8w 
87  L.  44S,  18  8.  Ot  681,  and  Central  Trust  Go.  t.  UcOmoKW^  181 
U.  8.  188,  184,  88  L.  100,  14  8.  Gt  287,  both  applytiig  rate;  Dubob 
▼.  Associated  Press,  81  Fed.  421,  suit  remoTable  to  Federal  Oevt 
though  neither  party  resident  of  State  when  suit  commeDced. 

Oourts.—   Foreign  corporation  Is  not  suable  tn  Civcott  Oovrt  la 
8tate  of  Its  principal  business  by  citizen  of  another  State,  pi  4B8. 

Approved  In  St.  Louis  B.  Oo.  ▼.  Pacific  By.,  52  Fed.  771,  Adrfanee 
y.  McGormlck,  etc,  Mach.  Co.,  65  Fed.  288,  Southern  Pae.  Go.  ▼. 
Denton,  146  U.  8.  208,  36  L.  045,  18  8.  Gt  46,  Goitral  Trust  Co.  t. 
McGeorge,  151  U.  S.  135,  88  L.  101,  14  8.  Gt  288,  In  re  Keasbcy. 
etc^  Co.,  160  U.  8.  228,  229,  40  L.  406,  16  8.  Gt  276,  and  GalTestosu 
etc..  By.  Y.  Gonzales,  151  U.  8.  502,  88  L.  260,  14  8.  Gt  403,  aO  ap- 
plying principle;  Mexican  Nat  B.  B.  t.  Davidson,  157  U.  6.  206,  39  U 
676,  16  8.  Gt  565,  question  of  jurisdiction  cannot  be  waived;  Bar> 
row  8.  8.  Co.  V.  Kane,  170  U.  8.  108,  112,  42  L.  967,  968,  18  &  CL 
629,  530,  holding  existence  of  statute  authorizing  service  on  agest 
of  foreign  corporation  doing  business  in  State,  not  necessary  t» 
confer  Federal  Jurisdiction;  Sherwood  v.  Newport  News,  etc  Co., 
65  Fed.  4,  corporation  sued  by  alloi  in  State  other  than  that  of 
incorporation,  may  remove  suit  to  Federal  court;  Central  Trust  Gs. 
V.  Virginia,  etc.  Iron  Co.,  65  Fed.  774,  requirem^it  that  one  of 
parties  be  citizen  of  State  where  suit  brought  cannot  be  walvei 
by  corporation;  Phinlzy  v.  Augusta,  etc.,  B.  B.,  66  Fed.  276, 
Bicycle  Stepladder  Go.  v.  Gordon,  57  Feo.  531,  Koitucklan 
porarily  working  In  Chicago,  Is  Inhabitant  of  Kentucky  for  pur- 
poses of  Jurisdiction;  Cramer  v.  Singer  Mfg.  Ca,  69  Fed.  76,  wbcrt 
Federal  Jurisdiction  depends  on  subject-matter,  corporation  must  ht 
sued  in  State  of  incorporation;  Union,  etc.  Signal  Go.  ▼.  Hall  Stgasl 
Co.,  66  Fed.  627,  and  Belmers  v.  Seatco  Mfg.  Co.,  70  Fed.  677.  87 
U.  S.  App.  426,  80  L.  B.  A.  867,  State  court  has  no  Jurladlctloo  over 
garnishment  of  foreign  corporation  doing  business  In  State;  Ex- 
celsior, etc.  Phosphate  Go.  v.  Brown,  74  Fed.  824,  42  U.  8.  App.  56, 
and  Duncan  v.  Associated  Press,  81  Fed.  419,  both  holding  lack  of 
Jurisdiction  to  remove  may  be  waived;  Blkhart  Nat  Bank  v.  North- 
western, etc.  Loan  Co.,  87  Fed.  253,  foreign  corporation  cannot  bt 
sued  In  suit  to  enforce  Individual  liability  of  stockholders  wtthln 
jurisdiction. 

Distinguished  In  In  re  Hohorst  160  U.  S.  662,  87  L.  1214.  14  &  OL 
224,  Federal  court  has  Jurisdiction  over  suit  by  dtlsen  of  district 
against  alien  corporation  doing  business  thoe;  Galveston,  etc  1^. 
V.  Gonzales,  151  U.  8.  610,  88  L.  268,  14  &  Gt  406,  upoo  facts  li 
dissenting  opinion. 

146  V.  8.  464-469,  86  L.  778,  BBOWN  v.  SMABT. 

Insolvent  law  may  be  passed  by  States,  la 
bankruptcy  law.  If  impairing  no  contracts,  p.  467. 
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Oonstitiitioiua  law.— State  maj  r^^ulate  dtepoeltlon  of  an  d»- 
■Mstle  property,  if  It  do  not  Impair  contracts,  p.  457. 

ApproTed  In  Central  Land  Oo.  t.  Laldlej,  169  U.  8.  Ill,  40  L.  M, 
M  8.  Ot  82,  erroneons  decision  of  State  conrt,  after  full  hearing, 
does  not  deprive  party  of  property  without  dne  process  of  law; 
The  Canal  Co/s  Case,  88  Md.  826,  86  AtL  866,  nntU  lien  appears 
worthless,  State  cannot  impair  it  when  It  has  waived  Its  lien  in 
favor  of  others. 

Insolvent  law  cannot  discharge  debt  dne  a  non-resident,  unless  he 
▼oluntarlly  becomes  party,  p.  467. 

Cited  in  LonisvlUe,  etc,  R.  B.  v.  Nash,  118  Ala.  486,  72  Am.  St 
Bep.  186,  28  So.  828,  41  L.  R.  A.  882,  payment  of  void  Judgment 
against  non-resident  not  personally  served,  by  garnishee,  no  defense 
to  subsequent  action  by  creditor. 

Xnaolvent  law  annulling  preferential  conveyances  within  four 
months.  Is  valid,  though  made  to  non-resident,  p.  468. 

Ai^iroved  in  Butler  v.  Goreley,  146  U.  &  814,  86  L.  886»  18  S.  Ct 
88,  upholding  Insolvency  law  of  Massachusetts;  Blton  v.  O'Connor, 
6  N.  Dak.  13,  68  N.  W.  88,  33  L.  R.  A.  628,  holding  discharge  feature 
of  Insolvency  law  unconstitutional  as  to  claims  existing  at  time 
of  enactment  of  law;  dissenting  opinion  in  Second  Ward  Sav.  Bank 
V.  Schranck,  97  Wis.  274,  73  N.  W.  39,  39  L.  B.  A.  678,  following 
rule.    See  68  Am.  St  Bep.  100,  note. 

Insolvent  law  making  preferential  conveyance  1^  insolvent  an 
act  of  insolvency,  violates  no  Federal  provision,  p.  468. 

Approved  in  Vogler  v.  Bosenthal,  86  Md.  46,  60  Am.  St  Bep.  802, 
36  AtL  662,  preferences  need  not  appear  on  face  of  instrument  to 
become  void  upon  adjudication  of  insolvency. 

▲ppeaL— Plaintifr  In  error  cannot  invoke  court's  Judgment  oa 
rights  of  persons  he  does  not  claim  under,  p.  469. 

145  U.  S.  469^76,  36  L.  776,  FBANKLIN  TBL.  CO.  V.  HARBISON. 
Injunetiosu—  That  plaintifr  could  get  better  price  for  leased  wlra 
than  under  defendant's  contract  does  not  Justify  equitable  relief. 
p.  471. 

Approved  in  Blake  v.  Pine  Mountain,  etc..  Coal  Co.,  76  Fed.  639» 
48  U.  8.  App.  490,  following  rule;  Waite  v.  O'Neil,  72  Fed.  869, 
ordering  payment  of  reaat  of  river  landing  to  end  of  term,  where 
lessee  abandoned  premises  rendered  useless  by  flood;  Prospect 
Park,  etc.,  B.  B.  v.  Coney  Island,  etc.,  B.  B.,  144  N.  T.  162,  89  M. 
B.  20,  26  L.  B.  A.  614,  contract  fair  when  entered  Into,  win  be  utv 
held,  though  afterwards  becomes  harr*. 

Contract  giving  right  to  use  telegraph  wire  to  A.  for  ten 
years,  for  erecting  same,  and  then  at  |600  per  annum.  Is  not  there- 
after a  tenancy  from  year  to  year  or  terminable  by  the  company* 
pi.  471. 
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Approved  In  Union  Pac  Ry.  ▼.  Chicago,  etc.,  Ry.,  1<{3  U.  8.  691. 
41  L.  278,  16  a  Ct  1188,  upholding  trackage  contract;  Sootfaem  R. 
R.  v.  Franklin,  etc,  R.  R.,  96  Va.  706,  82  S.  B.  489,  44  L.  R.  A.  903. 
equity  will  compel  railroad  company  to  operate  leased  road,  tho«^ 
it  involyes  continuous  acts  Involving  exercise  of  ridU  aai  jads" 
ment 

Speoifie  performance  is  <mly  adequate  relief  for  refusal  to  tru»- 
mit  telegraph  messages  as  agreed,  p.  474. 

Approved  in  Schmidt  v.  Loplsville,  etc,  R.  R.,  101  Ky.  479i  481, 
41  8.  W.  1026,  1027,  38  L.  R.  A.  821,  ordering  spedflc  peKftemaci 
of  railroad  lease. 

145  U.  &  475^187,  36  L.  782,  MATTHBWS  v.  WARNBB. 

Mortgagee  in  debtor's  favor,  assigned  by  him  to  secure  rrieist  «l 
certain  collateral  from  pledge,  becomes  absolute  and  not  coUatcnl 
security,  as  between  such  debtor  and  his  mortgagee,  pp.  483-4BZ. 

Not  dted. 

145  U.  S.  487-191.  36  L.  786.  BAKBR  v.  KILGORB. 

Gonstitutional  vested  rights  of  husband  are  not  infringed  bj  liw 
prohibiting  execution  against  wife's  rents  for  his  debts,  p.  488L 

Approved  in  Nlles  v.  HaU,  64  Vt  455,  25  AtL  479,  holding  MC 
for  necessaries  contracted  previous  to  passage  of  act  of  188i.  srt 
enforceable  against  wife's  property. 

Karriagre  is  a  dvll  institution,  subject  to  State  regulation  tt  ti 
the  marriage  and  property  rights  thereunder,  p.  491. 

145  U.  S.  492-499,  86  L.  788,  McDONALD  v.  BELDINQ. 

Deeds.—  In  Arkansas,  bona  fide  purchaser  by  quitclaim  If  piv- 
tected  against  claims  of  which  he  has  no  notice,  p.  487. 

Approved  in  Gaines  v.  Rugg.  148  U.  S.  244,  87  L.  4S7.  13  &  <X 
017,  and  United  States  v.  California,  etc.,  Land  Go^  148  U.  &  * 
37  L.  361.  13  S.  Ct  464.  both  applying  principle. 

Distinguished  in  Dunn  v.  Bamum.  51  Fed.  361,  10  U.  8.  App.  A 
holding,  in  Minnesota,  up  to  1875,  rule  contra. 

Vendor  and  purchaser.—  Arkansas  rule  as  to  pleading  wtsl  ^ 
notice  of  adverse  claim,  stated,  p.  498. 

145  U.  S.  499-«ll.  36  L.  790,  GLENN  ▼.  MARBURT. 

Limitations^  statute  of,  does  not  begin  to  run  against  flock  ^ 
sessment  on  receivership  order,  but  only  when  court  orden  w» 
ment  made,  p.  507. 

Approved  in  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  8.  SS8;  * 
L.  991,  16  8.  Ct  814,  and  Carey  v.  Mayer,  79  Fed.  927,  61  U.  &  i# 
188.  both  following  rule;  Thompson  ▼,  German  Ins.  Oow  ^  ^ 
894.  statute  of  limitations  enforceable  in  equity. 


'J 
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Corporation  receiyer  suing  for  assessment  ordered  by  conrt,  mnst 
sue  In  corporate  name  in  District  of  Golnmbia,  p.  508. 

ApproTed  In  Bdmnnds  t.  Illinois  Gent  B.  Co.,  80  Fed.  78^  and 
Fnmald  v.  Glenn,  56  Fed.  373»  following  mle. 

Distinguished  In  Hale  v.  Hardon,  95  Fed.  786,  suit  by  ereditom 
to  enforce  liability  of  stockholders,  not  a  corporate  matter. 

Parties.— At  common  law,  assigned  chose  in  action  must  be  sued 
In  assignor's  name,  p.  509. 

Approved  in  Priest  t.  Glenn,  51  Fed.  401,  4  U.  S.  App.  478,  and 
Osbom  v.  First  Nat  Bank,  176  Pa.  St  497,  84  Atl.  858,  both  fol- 
lowing rule;  Hale  v.  Hardon,  96  Fed.  790,  receiver  may  bring  an- 
cillary suit  against  stockholder  In  another  district;  Manhattan  L. 
'  Ins.  Co.  V.  WlUls,  60  Fed.  239,  23  U.  &  App.  103,  obiter. 

Corporation  refusing  to  make  necessary  assessment  equity  will 
order  it  done,  p.  510. 

'  Approved  in  Great  Western  TeL  Co.  v.  Purdy,  162  U.  S.  337,  40 

Li.  991,  16  S.  Ct  818,  Foote  v.  Glenn,  52  Fed.  529,  and  Barkalow  v. 
Totten,  58  N.  J.  Bq.  576,  82  Atl.  8,  all  following  rule;  Hale  v. 
Hardon,  96  Fed.  757,  787,  order  of  court  ordering  assessment  Is 

[^  conclusive  as  to  Its  necessity. 

145  U.  S.  512-^18,  36  L.  795.  DOWLING  v.  EXCHANGE  BANK. 
^"  Partnership.— It  is  for  jury  to  determine  whether  non-trading 

firm  estopped  to  question  unauthorised  firm  notes,  p.  518. 

^  Approved  in  Vetsch  v.  Neiss,  66  Minn.  462,  69  N.  W.  317,  author- 

u  Ity  of  partner  in  well-boring  business  to  bind  firm  by  promissory- 

note.  Is  for  jury. 

Partnership.— Non-trading  firm,  whose  members  cannot  make 
firm  notes,  held  to  be  created  by  certain  sawmill  contract,  p.  517. 

Approved  in  Schellenbeck  v.  Studebaker,  13  Ind.  App.  440,  55- 

Am.  St  Bep.  242,  41  N.  E.  846,  following  rule;  Stevens  v.  McLach- 
>'  Ian,  120  Mich.  289,  79  N.  W.  628,  person  lending  to  managing  mem> 

ber  of  trading  firm,  entitled  to  assume  that  money  borrowed  for 
1  -  firm's  use;  Bumsey  v.  Briggs,  139  N.  Y.  330,  34  N.  E.  931,  holding 

partner  liable  on  other  partner's  note,  given  to  secure  transaction 
^  within  scope  of  partnership;  Walker  v.  Walker,  66  Vt  287,  29  AtL 

146,  holding  farming  partnership  Is  non-trading.    See  48  Am.  St 

Bep.  438,  441,  note. 

145  U.  S.  519-521,  36  L.  798,  NEBBASKA  ▼.  IOWA. 
States.— Decree  settling  Iowa-Nebraska  boondary,  p.  619. 

Not  cited. 

146  U.  S.  522-536,  86  L.  800,  TELFENEB  t.  BUSS. 
Constitutional  law.—  Applicant  for  vacant  Texas  lands  bad  a» 

]i(^'  slgnaUe  and  vested  rights,  p.  532. 


146  U.  S.  635-^46  N<^e8  on  U.  S.  B^wrts.  SB 

Approyed  In  Telfener  t.  Buss,  162  U.  8.  181«  40  L.  904,  16  8.  Ot 
99^  and  Teener  v.  Ross,  00  Fed.  283,  28  U.  8.  App.  196,  same 

Vendor.—  Measure  of  damages  for  tNreach  of  contract  to  \mj 
aKrtles  to  agreement  to  bny  option  on  land,  p.  534. 

Approved  in  Jonas  v.  Noel,  08  Tenn.  444,  80  8.  W.  T28^  86  U 
A.  863,  following  mle  in  case  of  lessor's  refusal  of  possession. 

Vendor  should  obtain  another  purchaser,  if  possible,  upon 
of  contract  to  buy,  by  vendee,  p.  034. 

145  U.  &  535-546,  36  L.  806,  BARDON  v.  NOBTHEBN  PAG.  B.  B. 
Public  lands  are  those  open  to  sale  or  disposition  under  fencfsl 
laws,  not  those  with  attaching  private  claims,  p.  538. 

Approved  in  Northern  Pac.  Ry.  v.  De  Lacey,  174  U.  S.  626,  10  & 
Gt  703  (affirming  S.  G.,  66  Fed.  451),  and  Northern  Pac  B  B.  v. 
Ma<day,  61  Fed.  556,  557,  15  U.  S.  App.  438,  both  foUowing  role: 
Amacker  v.  Northern  Pac.  R.  R.,  56  Fed.  801,  15  U.  8.  Ai^  279. 
tiling  of  amended  pre-emption  claim,  excluding  part  of  origloal 
land,  is  cancellation  of  first  entry;  Monroe  Gattle  Go.  v.  Becker. 

147  U.  S.  57,  37  L.  77,  13  S.  Gt  221,  during  period  aDowed  pur- 
chaser  of  school  lands  by  Texas  statute,  land  exempt  from  railrotd 
grant;  Weelcs  v.  Bridgman,  150  U.  8.  546,  40  L.  254,  16  8.  Gt  74. 
entry  rejected  by  local  land  office  exempted  from  grant  to  nillroid 
if  there  is  appeal;  Atlantic,  etc.,  R.  R.  v.  Mingus,  165  U.  S.  435,  41 
L.  770,  17  S.  Gt  354,  grant  upon  subsequent  condition,  revests  title 
in  government  upon  failure  to  perform;  Northern  Pac  B  B  f. 
Hlnchman,  53  Fed.  526,  527,  Northern  Pac.  R.  R.  v.  Musser  Stun- 
try  Land,  etc..  Go.,  68  Fed.  1000,  and  United  States  v.  Oregon,  etc 
R.  R.,  60  Fed.  001,  sufficient  if  lands  segregated  in  any  way  from 
public  domain,  to  exclude  from  railroad  grant;  Hartmann  v.  Wtr- 
ren,  70  Fed.  048,  land  entered  under  Ghippewa  treaty,  not  public 
land;  Southern  Pac.  R.  R.  v.  Brown,  75  Fed.  90,  44  U.  8.  App.  6KX 
lands  confirmed  as  part  of  Mexican  grant  not  public  lands,  tikongb 
later  decided  that  not  part  of  such  grantrRi^'Son  v.  8t  Louis,  tCc 
Ry.,  50  Kan.  35,  51  Pac.  002,  lands  ceded  to  United  States  under 
treaty  by  Osage  Indians,  public  lands. 

Distinguished  in  Jamestown,  etc,  R.  R.  v.  Jones,  7  N.  Dak.  6H 
76  N.  W.  228,  holding  rule  not  applicable  to  right  of  way  grantsd 
under  act  of  1875. 

Public  lands  preempted  at  time  of  Nortbtfn  Padflc  grant  M 
not  pass  to  it    though  abandoned  before  its  location,  p.  538. 

Approved  bi  Whitney  v.  Taylor,  158  U.  8.  02,  80  U  006.  16  8.  Ot 
TOO,  Hartman  v.  Warren,  76  Fed.  164,  40  U.  8.  App.  245,  sad 
Winona,  etc.  Land  Go.  v.  Bbilcisor,  52  Minn.  824,  54  N.  W.  04,  all 
following  rule;  United  States  v.  South^n  Pac  R.  R.,  146  U.  8.  601 
86  L.  1007,  18  8.  Gt  155  (see  dissenting  opInloB  In  146  U.  8.  60i 
611,  86  L.  1101,  1108,  13  8.  Gt  150,  162),  Und  grant  to  AHaaUc  sad 
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Padfle  railroad,  a  grant  In  praesenti;  Northern  Pac.  Ry.  t.  Dudley, 
Fed.  88,  Ooenr  d'Alene  reservation  withdrawn  from  prior  rall- 
d  grants  act  of  March,  1891;  Herrlngton  ▼.  Glark,  66  Kan. 
049,  44  Pac.  626,  lands  reserved  by  govemment  for  specific  pur- 
poses, not  snUect  to  s^ectlon  by  railroad  company,  though  lii> 
ctnded  wlthlB  limits  of  aid  grant. 

Mlsctilaneoos.— Mlsdted  In   WoodmfT  ▼.  Wallace,   8  OkL  866; 
a  Pac  861. 

146  U.  8.  546-661,  86  L.  812,  JENKINS  T.  GOLLARD. 

War.—  Reversion  of  confiscated  life  estate,  under  act  of  1862,  Is 
In  offender  but  without  power  to  alienate,  p.  554. 

Followed  In  United  States  v.  Dunnlngton,  146  U.  8.  848,  849,  86 
li.  1000,  18  &  Ot  82. 

Bvldence.—  President's  amnesty  proclamation  was  of  same  forco 
as  public  law  and  need  not  be  pleaded,  p.  560. 

Approved  in  Gaha  v.  United  States,  152  U.  S.  222,  38  L.  419,  14 
S.  Ot  517,  Judicial  notice  talcen  of  rules  of  Interior  department; 
Apis  V.  United  States,  8^  Fed.  938,  Judicial  notice  taken  of  order 
of  president  withdrawing  public  lands  from  sale;  Wllkins  v.  United 
States,  96  Fed.  841,  Judicial  notice  taken  of  regulation  of  commis- 
sioner  respecting  marking  of  oleomargarine  packages. 

Deed  with  warranty,  by  one  whose  life  estate  confiscated  for 
Rebellion,  passes  the  reversion  where  grantor  subsequently  par- 
doned, p.  560. 

Approved  In  Monger  v.  Carruthers,  3  Kan.  App.  82,  44  Pac.  1098, 
following  rule;  Letson  v.  Roach,  5  Kan.  App.  62,  47  Pac.  822,  un- 
authorized conveyance  by  Indian  of  land  in  which  he  had  In- 
terest but  not  title  estops  subsequent  grantee  from  attaching  it; 
Ayer  v.  Philadelphia,  etc..  Brick  Co.,  159  Mass.  86,  34  N.  B.  178, 
inuring  of  after-acquired  foreclosure  title  through  paramount  mort-  V 

gage,  not  prevented  by  disclosure  of  mortgage  In  deed  of  war- 
ranty; Green  v.  Nlver,  43  S.  G.  870,  21  S.  B.  267,  heirs  estopped 
from  denying  conveyance  by  ancestor  of  land  acquired  under  act 
authorizing  deed  only  to  "heads  of  families;"  Baldwin  v.  Letson, 
6  Kan.  App.  23,  49  Pac.  623  (dissenting  opinion),  and  Beard  v« 
Lufrlu,  46  La.  Ann.  879,  15  So.  207,  following  rale. 

Distinguished  In  Baldwin  v.  Letson,  6  Kan.  App.  19,  49  Pac.  622, 
holding  void  conveyance  by  allottee  of  Indian  lands  made  before 
application  acted  on  by  president 

145  U.  S.  561-570,  86  L.  817,  ROSSMAN  ▼.  HBDDBN. 

Oostoma  duties.—  Plain  glazed  or  enamelled  tile  held  dutiable  aa 
earthenware  in  1886,  not  encaustic  tile,  p.  667. 

Approved  in  United  States  v.  Davis,  54  Fed.  160,  12  U.  S.  App. 
47.  and  Dennison  Mfg.  Go.  v.  United  States,  72  Fed.  259,  88  U.  ft. 
App.  234,  both  applying  principle. 
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OiuitomB  duties.— Classification  of  article  Is  determliMft  as  if 
date  of  law,  not  in  light  of  subsequent  uses,  p.  570. 

Approved  in  Field  v.  United  States,  73  Fed.  809,  46  H.  8.  Apin 
1,  commercial  designation  to  be  ascertained  in  settling  meaning  and 
application  of  tariff  laws;  United  States  v.  Gnt-Glass  Oo.,  94  Fed. 
645,  plain,  nnground  glass  blanks,  intended  to  be  finished  Into 
table  dishes,  not  '* glassware"  under  tariff  act  of  1897. 

145  U.  8.  571-578,  36  L.  821,  GROSS  ▼.  UNITED  STATES. 

Courts.— District  of  Columbia,  R.  S.,  SS  770,  800,  do  not  B:p^ 
to  criminal  appeals,  p.  573. 

Courts.— Supreme  Court  has  no  criminal  appellate  jurisdictioa 
unless  clearly  granted  by  statute,^  p.  574. 

District  of  Columbia  courts  are  not  included  in  R.  8^  II  651,  657, 
respecting  certificate  of  division  in  criminal  cases,  p.  574. 

Approved  in  United  States  v.  Rider,  163  U.  S.  138,  41  L.  108, 16 
8.  Ct.  985,  only  Jurisdictional  questions  reviewable  by  certificate 
of  Circuit  Court  made  after  final  Judgment. 

Courts.— Error  does  not  lie  to  Supreme  Court  from  District  sC 
Columbia  Supreme  Cfort,  in  capital  cases,  p.  576. 

Approved  in  Chapman  v.  United  States,  164  U.  8.  448,  41  L.  500. 
17  S.  Ct  77,  78,  following  rule;  Cross  v.  Burke,  146  U.  S.  84,  36  L 
897,  13  S.  Ct  22,  Supreme  Court  has  no  Jurisdiction  of  District  of 
Columbia  Supreme  Court  Judgments  on  habeas  corpus;  In  re 
Schneider,  148  U.  S.  162,  37  L.  406,  13  8.  Ct  572,  writ  of  error 
from  Supreme  Court,  District  of  Columbia,  denying  habeas  corpm. 
does  not  lie;  In  re  Chapman,  156  U.  S.  215,  39  L.  402,  15  S.  Ct 
332,  obiter. 

Courts.—  District  of  Columbia  Supreme  Court  is  not  a  court  of 
the  United  States  within  act  of  1889,  p.  576. 

Approved  in  Brown  v.  United  States,  171  U.  8.  635,  19  8.  Ct  57. 
Supreme  Court  has  no  appellate  Jurisdiction  of  appeals  from  Die- 
trict  Court  of  Indian  Territory. 

Criminal  law.—  Defendant  need  not  be  present  when  death  coo* 
viction  affirmed  or  execution  postponed,  p.  67& 

Criminal  law.—  Time  and  place  of  execution  are  not  strictly  ptrt 
of  Judgment  or  sentence,  p.  578. 

Approved  in  In  re  Cross,  146  U.  8.  277,  86  L.  972»  18  8.  Ct  10^ 
same  case. 

145  U.  8.  578-593,  86  L.  824,  OTERI  v.  8CALZO. 

Partnership  contract  may  be  rescinded  ab  Initio,  in  equity.  If  ^ 
duced  by  misrepresentation,  p.  588. 

Approved  in  Powell  v.  Cash,  54  N.  J.  Bq.  227,  34  AtL  ISi  pvt- 
nership  entered  into  under  misapprehension  due  to  other  partner^ 
acts,  rescinded.    See  69  Am.  8t  Rep.  419,  420,  note  foUowing  rvi^ 
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Equity  will  grant  relief  imder  general  prayer  If  apedflc  prayer 
Inappropriate,  p.  689. 

Equity.— Glrcnit  Court  may  decree  contra  to  matter's  conclu- 
sions, though  reference  to  him  by  parties'  consent,  p.  689. 

Approved  in  Gann  y.  Cann,  40  W.  Va.  162,  20  8.  B.  914,  obiter. 

Partners'  bill,  claiming  relief  from  losses  by  partner's  miscon- 
duct, held  more  properly  one  for  accounting,  p.  692. 

Cited  in  Southern  Pac  Co.  t.  Burke,  60  Fed.  716,  23  U.  8.  App. 
1,  without  application. 

145  U.  S.  69a-608,  36  L.  829,  TEXAS,  ETC.,  RY.  ▼.  COX. 

Courts.—  Federal  receiver  of  Federal  railroad  held  suable  In  Cir- 
cuit Court  without  leave,  and  regardless  of  citizenship,  p.  602. 

Approved  in  Rouse  v.  Homsby,  161  U.  S.  690,  40  L.  818,  16  8. 
Ct  611,  Jewett  v.  Whitcomb,  69  Fed.  417,  and  Wall  v.  Piatt,  169 
Mass.  399,  48  N.  E.  271,  all  following  rule;  Porter  v.  Sabin,  149 
U.  S.  479,  37  L.  818,  13  8.  Ct  1010,  where  appointing  court,  in  ab- 
sence of  statute,  refuses  leave  to  sue  to  receiver,  stockholders  can- 
not sue  alone;  Tennessee  v.  Union,  etc..  Bank,  152  U.  S.  483,  39 
L.  616,  14  S.  Ct  667  (see  dissenting  opinion  in  162  U.  8.  472,  38 
L.  618,  14  8.  Ct  660),  jurisdiction  must  appear  upon  face  of  bill; 
Sonnentheil  v.  Mcerleln  Brew.  Co.,  172  U.  8.  406,  19  8.  Ct  234, 
Federal  court  has  Jurisdiction  over  suit  against  United  States 
marshal;  Walker  ▼.  Windsor  Nat  Bank,  66  Fed.  80,  6  U.  S.  App. 
423,  suit  on  bond  of  national  bank  cashier  involves  Federal  ques- 
tion; Central  Trust  Co.  v.  East  Tennessee,  etc.,  Ry.,  69  Fed.  628, 
receiver  may  remove  suits  to  Federal  court  where  amount  involved 
is  over  $2,000;  Werner  v.  Murphy,  60  Fed.  772,  creditor  of  corpora- 
tion. In  hands  of  receiver,  cannot  without  leave  of  court  maintain ' 
suit  to  set  aside  conveyance;  Swope  v.  Villard,  61  Fed.  422,  R.  8., 
I  614,  does  not  authorize  suit  by  stockholder  against  receiver  with- 
out leave  of  court  though  cause  of  action  accrued  prior  to  appoint- 
ment; Paxson  V.  Cunningham,  63  Fed.  135,  21  U.  8.  App.  466,  Cir- 
cuit Court  may  refuse  injunction  against  libel  of  vessel  in  hands 
of  receiver;  Wood  v.  Drake,  70  Fed.  883,  Federal  court  has  Juris- 
diction of  action  for  damages  based  on  acts  of  defendant  as  deputy 
United  States  marshal;  Bausman  v.  Denny,  73  Fed.  70,  Federal 
court  has  Jurisdiction  of  suit  by  Federal  court  receiver  without  re- 
gard to  citizenship  of  parties;  Landers  v.  Felton,  78  Fed.  813,  314, 
suit  against  Federal  court  receiver  and  others  Jointly,  without 
leave  of  court  is  removable;  Lund  v.  Chicago,  etc.,  Ry.,  78  Fed. 
886,  suit  brought  against  Federal  court  receiver  involves  Federal 
V question;  Gableman  v.  Peoria,  etc.,  Ry.,  82  Fed.  791,  railroad  not 
proper  party  to  suit  for  tort  while  In  hands  of  receiver;  Reed  v. 
Northern  Pac.  Ry.,  86  Fed.  817,  corporation  cannot  remove  suit  to 
Federal  court  because  receiver  before  discharge  might  have  done 
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so;  Board  of  Oommra.  ▼.  Peirce,  90  Fed.  766,  Imnmterla] 
leave  to  sue  recover  is  given  by  conrt  or  statute;  Pitkin  t.  Oowea, 
91  Fed.  600,  Federal  conrt  takes  Judicial  notice  of  a^Niintiiients  sf 
receivers  by  snch  conrt;  Qllmore  v.  Herrick,  0S  Fed.  825»  soils 
against  receiver  of  Federal  court  not  removable  from  Stats  court 
unless  amount  in  controversy  is  sufficient;  St.  Louis,  etc.  By.  v. 
Trigg,  63  Ark.  537,  40  8.  W.  580,  tort  against  receiver  ainwlnted 
by  Federal  court  is  removable  from  State  court;  Chicago,  etc  By. 
V.  Martin,  59  Kan.  447,  58  Pae.  464,  receiver  appointed  by  Federal 
court  and  sued  jointly  cannot  severally  remove  cause:  Hardwlek 
V.  Kean,  95  Ky.  565,  26  S.  W.  589,  holding  appointment  of  receiver 
by  Federal  court  entitles  Mm  to  removal  of  cause  to  Federal  court: 
Fullerton  v.  Fordyce,  121  Mo.  9,  42  Am.  St  Rep.  518,  25  8.  W.  588, 
passenger  may  sue  receiver  for  injuries  caused  by  defectlvt  plat- 
form; Texas,  etc.,  Ry.  v.  Bledsoe^  2  Tez.  Civ.  App.  90,  20  8.  W. 
1135,  company  cannot  be  Sued  for  negligence  of  receiver  while  road 
in  his  hands;  White  v.  Ewing,  66  Fed.  6,  31  U.  S.  App.  178,  and 
MacLeod  v.  Graven,  79  Fed.  84,  obiter.     See  71  Am.  St  Bep.  358k 
note. 

Distinguished  in  Pope  v.  Louisville^  etc,  Ry.,  173  U.  8.  580,  It 
8.  Ct  502,  Circuit  Court  has  jurisdiction  of  ancHlaiy  suits  ef  rt^ 
celver. 

BeceiTer  of  Federal  court  is  suable  without  leave  under  act  if 
1887,  though  general  rule  contra,  p.  602. 

Approved  in  Bowman  v.  Harris,  95  Fed.  918,  court  of  eqolty  bii 
Jurisdiction  over  suit  by  its  own  receiver  irrespective  ct  dtiaenshlp 
of  parties;  Texas,  etc.,  Ry.  v.  Gay,  86  Tex.  608.  26  S.  W.  614,  25  L. 
R.  A.  66,  holding,  after  discharge  of  receiver  against  whom  nrit 
brought  it  is  proper  to  make  company  a  party;  Caples  v.  Tem^ 
etc.,  Ry.,  67  Fed.  10,  obiter. 

/distinguished  in  Color  v.  Grainger  County,  74  Fed.  22,  48  U.  8> 
App.  262,  receiver  of  railroad  not  necessary  party  to  suit  agtiait 
county  to  enforce  stock  subscription. 

Ctatutey  permitting  suit  against  Federal  recover  without  lesvti 
held  applicable  to  pending  cause,  p.  602. 

Appearance  and  demurrer  for  want  of  cause  of  actloo  wtlfs 
question  of  jurisdiction  of  person,  p.  003. 

Approved  in  Newman  v.  Schwerin,  61  Fed.  870,  21  U.  8.  AH^ 
393,  United  States  v.  Winans,  78  Fed.  76,  and  Carter,  etCn  Ooi  f  • 
Peurrung,  86  Fed.  442,  all  following  rule;  Southern  Pac  Oa  v* 
Denton,  146  U.  8.  206,  36  L.  944,  13  S.  Ct  45,  want  of  jurlsdlcdos 
apparent  on  face  not  waived  by  demurring;  Martin  v.  BattisMCt. 
etc  R.  Rn  151  U.  8.  68S,  38  L.  317.  14  8.  Ct  539,  objecUon  t»  jurt** 
diction  on  ground  that  petition  for  removal  filed  late  most  b« 
made  before  trial  in  Circuit  Court;  Texas,  etc,  Ry.  v.  Saaiidsfa 
151  U.  8.  109.  88  L.  91,  14  &  Ct  259,  objection  to  jurisdlctlso  afttf 
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plea  in  bar  la  too  late;  Southern  Exp.  Go.  ▼.  Todd,  66  Fed.  106. 
1.2  U.  S.  App.  351,  Jurisdiction  founded  on  citizenship  may  be 
waived;  Collins  ▼.  Stott  76  Fed.  614,  party  answering  waives  juris- 
diction;  Oreagh  ▼.  Bqultable  L.  Assur.  Soc.,  83  Fed.  850,  and  Less 
^.  English,  85  Fed.  477,  56  U.  8.  App.  27,  failure  to  object  to  Juris- 
diction in  lower  court  is  waiver;  Rodgers  v.  Pitt,  96  Fed.  677,  party, 
after  answering,  cannot  object  to  Jurisdiction;  Sherwood  v.  New- 
port News,  etc.,  Co.,  55  Fed.  4,  obiter. 

Ck>urts.—  Action  ancillary  to  Federal  receivership  may  be  brought 
where  property  situate,  though  receivers  live  elsewhere,  p.  608. 

Approved  in  Hodges  v.  Kimball,  91  Fed.  847,  63  U.  8.  App.  692, 
domiciliary  administrators  have  interest  In  suit  on  behalf  of  es- 
tate in  another  State,  and  receipt  is  acquittance  to  defendant. 

Distinguished  In  Central  Trust  Co.  v.  Bast  Tennessee,  etc.,  Ry., 
59  Fed.  526,  holding,  under  Judiciary  act,  suit  against  receiver  may 
be  brought  in  any  court  of  competent  Jurisdiction. 

Idmitationa,  statute  of,  runs  from  bringing  suit  not  from  amended 
complaint,  unless  a  new  cause  of  action,  p.  604. 

Approved  in  Hodges  v.  Kimball,  91  Fed.  852,  68  U.  S.  App.  700, 
following  rule;  Whalen  v.  Gordon,  95  Fed.  809,  817,  amendment  in- 
troducing new  demand  Is  equivalent  to  new  suit;  Bigelow  v.  Nick- 
erson,  70  Fed.  121.  84  U.  8.  App.  261,  30  L.  R.  A.  340,  transitory 
right  of  action,  acquired  under  laws  of  State  where  liability  in- 
curred, enforceable  in  State  where  party  found,  according  to  pro- 
cedure of  latter;  Southern  Ry.  v.  Boulmight,  70  Fed.  450,  25  tJ.  S. 
App.  415,  80  L.  R.  A.  828,  Judgment  rendered  In  South  Carolina, 
though  cause  of  action  arose  in  Georgia,  Is  cognizable  in  Georgia; 
Illinois  Cent  R.  R.  v.  Ihlenberg,  75  Fed.  879,  48  U.  8.  App.  726, 
34  L.  R.  A.  898,  Federal  court  in  Tennessee  enforces  Mississippi 
Constitution  with  respect  to  tort  committed  there;  Boston,  etc.,  R. 
Co.  V.  McDuffey,  79  Fed.  986,  51  U.  8.  App.  117,  statute  of  Canada, 
giving  damages  for  death  by  negligence,  not  inconsistent  with  Ver- 
mont statute;  Evey  v.  Mexican  Cent  Ry.,  81  Fed.  302,  304,  52  tJ.  S. 
App.  135,  138,  38  L.  R.  A.  398,  894,  statute  of  Mexico  giving  action 
for  injuries  oiforceable  in  Federal  court  of  Texas;  Illinois,  etc^ 
R.  R.  V.  Campbell,  170  111.  168,  49  N.  B.  316,  dissenting  (pinion, 
holding  amended  complaint  does  not  state  new  cause  of  action. 

CiTcuit  Court  in  Texas  may  enforce  Louisiana  statute  giving 
remedy  for  negligent  death.  If  not  inconsistent  with  Texas  policy; 
Texas  court's  construction  of  similar  act  is  not  controlling,  p.  604. 

Approved  in  Huntington  v.  Attrill,  146  U.  8.  670,  675,  688,  86  L. 
1129.  1130,  1133,  13  8.  Ct  229,  230,  234,  court  in  Maryland  enforces 
statute  of  New  York  making  ofDcers  of  corporations  making  false 
entries  of  stock  liable  for  its  debts;  Northern  Pac.  R.  R.  v.  Bab- 
cock,  154  U.  8.  19^,  88  L.  961,  14  8.  Ct  981,  lex  loci  governs  in  suit 
for  damages  where  accident  occurred  In  different  State;  Stewart 
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f,  Baltimore,  etc.,  R.  R.,  168  U.  8.  449,  42  L.  639,  18  8.  Ot  M 
Supreme  Court  of  District  of  Columbia  has  Jurisdiction  of  actkia 
by  administrator  where  tort  occurred  in  Maryland;  T^niaon  t.  TootK 
55  Fed.  216,  where  cause  of  action  occurred  in  Minnesota,  only 
person  authorized  by  that  State  can  sue  in  Missouri  Federal  court; 
Northern  Pac.  R.  R.  v.  Mase,  63  Fed.  116,  27  U.  &  App.  238,  ta 
Minnesota  Fed^al  court  applies  Montana  statute  reUtive  to  lit- 
bility  of  railroad  for  injuries;  Davidow  v.  Pennsylvania  R.  Co. 

86  Fed.  944,  Pennsylvania  statute  giving  cause  of  action  for  death 
enforceable  in  New  York;  Law  v.  Western  Ry.,  91  Fed.  819,  hold- 
ing Georgia  railroad  company  may  be  sued  in  Georgia,  tboosb 
cause  of  action  arose  In  Alabama;  Van  Doren  v.  Pennsylvanlt  R. 
Co.,  93  Fed.  267,  and  The  Jane  Grey,  96  Fed.  697,  lex  lod  controls 
in  Court  of  Admiralty;  Western  Nat  Bank  v.  Reckless,  96  Fed.  73, 
Federal  court  has  Jurisdiction  to  enforce  stockholder's  statntofy 
liability  under  Kansas  laws,  though  defendant  resident  of  Nev 
Jersey;  St  Louis,  etc.,  Ry.  v.  Brown,  62  Ark.  261,  36  S.  W.  226, 
fact  that  there  is  statute  similar  to  that  of  State  where  injary 
occurred,  evidence  that  latter  not  against  public  policy;  Boose  ▼. 
Harry,  55  Kan.  599,  40  Pac.  1010,  holding  receiver  liable  for  in^vij 
to  servant;  Rouse  v.  Redinger,  1  Kan.  App.  366,  41  Pac  437,  same 
liability  for  negligence  attaches  to  receiver  appointed  by  Federtl 
court  as  to  corporation;  Myers  v.  Chicago,  etc.,  Ry.,  69  Mtam.  47S» 
66  Am.  St  Rep.  580,  581,  72  N.  W.  695,  holding  damages  for  wroDf • 
ful  death  in  Wisconsin  enforceable  in  Minnesota;  Brady  v.  Dtly. 
175  U.  8.  157,  20  S.  Ct  65,  Brisenden  v.  Chamberlain,  53  Fed.  309. 
and  Brunswick  Terminal  Co.  v.  National  Bank,  88  Fed.  610,  obiter. 

Distinguished  in  Dexter  v.  Bdmands,  89  Fed.  470,  holding  Masst- 
chusetts  will  enforce  Kansas  statute  creating  liability  of  stock- 
holders; Belt  V.  Gulf,  etc.,  Ry.,  4  Tex.  Civ.  App.  235,  22  &  W.  10©, 
holding  statute  of  Indian  Territory,  giving  damages  for  death,  too 
dissimilar  to  Texas  statute  to  be  there  enforced. 

Trial.—  Case  should  go  to  Jury  unless  no  view  of  the  evidence 
could  Justify  a  recovery,  p.  606. 

Approved  in  Gardner  v.  Michigan  Cent  R.  R.,  160  U.  8.  300,  361 

87  L.  1110,  14  S.  Ct.  144,  Baltimore,  etc.,  R.  R.  v.  Mackey,  167  U.  8. 
83,  39  L.  628,  16  S.  Ct  494,  Union  Pac.  Ry.  v.  O'BHoi,  161  V.  S. 
467,  40  L.  771.  16  8.  Ct  620,  Monroe  v.  British,  etc..  Marine  Ids. 
Co.,  62  Fed.  787,  6  U.  8.  App.  179,  Illinois  Cent  R.  R.  v.  Foley.  53 
Fed.  462,  10  U.  8.  App.  637,  Union  Pac.  Ry.  v.  Novak,  61  Fed.  5M. 
16  U.  8.  App.  400,  Alaska,  etc..  Gold  Mln.  Co.  v.  Whdan,  64  Fed 
466,  29  U.  8.  App.  1,  Southern  Pac.  Co.  v.  Johnson,  64  Fed.  957, 21 
U.  8.  App.  201,  Northern  Pac.  R.  R.  v.  Poirier,  67  Fed.  88&.  29  U.S. 
App.  683,  Davis  v.  Concord,  etc.,  R.  R.,  68  N.  H.  260,  44  AtL  SM. 
and  Lefwis  v.  Prien,  98  Wis.  90,  78  N.  W.  666,  aU  foUowing  role; 
Gulf,  ctc^  By.  V.  Bllia,  64  Fed.  484,  10  U.  &  App.  640^  apiMUati 
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c^art  cannot  review  facts  in  common-law  actions;  Gowsn  t.  Stat- 
ic, 56  Fed.  880,  12  U.  S.  App.  574,  conrt  shonld  Instract  verdict 
^or  party  where  It  would  set  aside  verdict  if  rendered  against  him; 
Bftinneapolis  v.  Lundin,  58  Fed.  529,  19  U.  8.  App.  245,  where  neg- 
ligence is  that  of  fellow  servant  court  should  direct  verdict;  Anglin 
T.  Texas,  etc.,  Ry.,  60  Fed.  554,  23  U.  S.  App.  62,  proper  to  direct  ver- 
dict where  risks  of  employment  patent  and  assumed  by  plaintlfT; 
Southern  Pac.  Co.  v.  Burke,  60  Fed.  708,  709,  23  U.  S.  App.  1,  ques- 
tion of  contributory  negligence  is  for  jury;  Zopfi  v.  Postal  Tel.  Cable 
Co.,  60  Fed.  991,  22  U.  S.  App.  136,  it  is  for  Jury  to  determine 
proximate  cause  of  injury;  Mt.  Adams,  etc.,  Ry.  v.  Lowery,  74  Fed. 
4C6,  43  U.  S.  App.  408,  defendant,  introducing  evidence  after  re- 
fusal of  motion  to  direct  verdict,  waives  error;  Beatty  ▼.  Mutual, 
etc.,  L.  Assn.,  75  Fed.  68,  44  U.  S.  App.  527,  and  Pennsylvania  R.  R. 
T.  La  Rue,  81  Fed.  148,  55  U.  S.  App.  22,  evidence  of  negligence  sufD- 
cient  to  go  to  jury;  Honey  v.  Chicago,  etc.,  R.  R.,  82  Fed.  775, 
48  U.  S.  App.  626,  in  absence  of  showing  record  contains  all  evi- 
dence, Impossible  to  hold  that  direction  of  verdict  is  error;  Chap-, 
man  v.  Yellow-Poplar  Lumber  Co.,  89  Fed.  905,  61  U.  8.  App.  503, 
and  Catlett  v.  Railway,  57  Ark.  468,  38  Am.  St  Rep.  257,  21  8.  W. 
1063,  negligence  purely  a  question  of  law. 

Bailroad  receiver  cannot  defend  action  for  death  from  defective 
cars  by  showing  them  property  of  another  road,  p.  607. 

Approved  in  Erslew  v.  New  Orleans,  etc..  Traction  Co.,  49  La. 
Ann.  100,  21  So.  159,  holding  it  negligence  for  steam  railway  to 
permit  electric  road  to  put  dangerous  wires  over  its  tracks;  Wall 
▼.  Piatt,  169  Mass.  400,  48  N.  E.  271,  property  of  railroad  liable 
for  damages  by  fire  while  company  in  hands  of  receiver;  Abeel  v. 
Culberson,  56  Fed.  833,  cited  without  application. 

145  U.  8.  608-611,  36  L.  834,  MBAGHBR  v.  MINNESOTA,  ETC., 
MFG.  CO. 
AppeaL— Judgment  afl^rming  order  overruling  demurrer  by  one 
of  many  defendants  is  not  final  and  appealable,  p.  610. 

Api>eaL— State  judgment  of  reversal  directing  further  proceed- 
ings is  not  final  or  appealable  on  error,  p.  611. 

Approved  in  Brown  v.  Baxter,  146  U.  S.  620,  36  L.  1107,  13  8. 
Ct  261,  and  Werner  v.  Charleston,  151  U.  S.  361,  38  L.  192,  14  8. 
Ct.  356,  both  applying  principle;  Chicago,  etc.,  Ry.  v.  Osborne,  146 
U.  S.  355,  86  L.  1003,  13  8.  Ct  282,  certiorari  will  not  lie  where 
case  remanded  for  further  proceedings;  MacLeod  v.  Graven,  79 
Fed.  84,  applying  rule  in  Circuit  Court  of  Appeals;  Union  Mut 
L.  Ins.  Co.  V.  Klrchoflf,  160  U.  8.  378,  40  L.  463,  16  8.  Ct.  320,  if 
ease  remanded  for  further  proceedings  decree  not  final;  Clark  v. 
Kansas  City,  172  U.  8.  887,  19  8.  Ct  208,  Kansas  judgment  where 
law  permits  amendment  to  pleadings  after  demurrer  overruled*  ia 
not  tinaL 
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AppaaL— To  be  final  decree  must  be  sncb  ttat  If  mttUm&A 
Its  ezecutloD  would  remain,  p.  611. 

1«  U.  8.  611-625,  86  L.  836,  MBBHAN  ▼.  TALBNTINB. 

Courts.—  Grant  ot  non-suit  by  Oircult  Court  In  PcnnsijrlTanla  s^ 
cords  with  State  practice  and  Is  rsfrlewable  In  Supreme  Court  m 
tfror,  p.  618. 

ApproTed  in  McPeck  t.  Central  Vt.  R.  R.,  79  Fed.  581,  50  U.  S. 
App.  29,  following  rule;  Sparf  v.  United  States,  156  U.  S.  100,  31 
L.  360,  15  S.  Ct  292,  Monroe  t.  British,  etc..  Marine  Ins.  Co..  52 
Fed.  787,  5  U.  S.  App.  179,  and  Gowen  v.  Harlej,  56  Fed.  980.  13 
U.  S.  App.  574,  court  may  direct  verdict  where  evidence  is  con- 
clusive; Minneapolis  v.  Lundin,  58  Fed.  529,  19  U.  S.  Ai^  24S, 
where  negligence  is  that  of  fellow  servant  court  should  direct  vcr 
diet;  Southern  Fac.  Co.  ▼.  Johnson,  69  Fed.  566,  44  U.  S.  App.  t 
where  evidence  conflicts  jury  must  find  facts;  Travelers'  Ins.  Ca 
V.  Randolph,  78  Fed.  760,  47  U.  S.  App.  260,  question  as  to  exposure 
to  unnecessary  danger  is  for  jury. 

Partnersliip  involves  joint  adventure  for  common  ben^t,  witk 
conununlty  of  profits,  each  contributing  property  or  services,  p  621 

Approved  in  Webster  v.  Clark,  34  Fla.  647,  43  Am.  St  Rep.  221 
16  So.  603,  27  L.  R.  A.  129,  following  rule;  Shaffer  v.  Blair,  141 
U.  S.  258,  37  L.  725,  13  S.  Ct  859,  agreement  not  contemplating 
share  in  losses  of  enterprise  not  partnership;  The  J.  P.  Donaldson, 
167  U.  S.  606,  42  L.  295,  17  8.  Ct  954,  not  partnership,  though  tof 
paid  by  proportion  of  freight  charges  earned  by  barge  in  tow; 
Handle  v.  Barnard,  81  Fed.  683,  53  U.  S.  App.  379,  party  loanlnf 
money  to  lessee  on  condition  that  he  share  in  profits  of  lease  not 
partner;  Dubos  v.  Jones,  34  Fla.  552,  16  So.  396,  unless  parties  bold 
themselves  out  as  partners  and  deceive  third  persons  there  Is  no 
partnership;  State  Nat  Bank  v.  Butler,  149  UL  584,  36  N.  E.  1003. 
y  agreement  creating  relations  of  co-owners  and  joint  proprleton  is 

operation  of  mine  is  partnership;  Karrick  v.  Hannaman,  168  U.  S. 
384,  42  L.  489,  18  S.  Ct.  138,  obiter. 

Partnenhip.— Participation  in  profits  is  only  presumptive  ert- 
dence  of  partnership,  p.  623.  See  43  Am.  8t  R^k  231,  vahisbit 
nota. 

Partnership.—  One  lending  to  firm  for  certain  interest  and  tentfe 
of  excess  profits  is  not  partner,  p.  625. 

Approved  in  Stevens  v.  McKibbin,  68  Fed.  411,  80  U*  B.  Apik  801 
following  rule. 

145  U.  &  628,  86  L.  866,  BAILY  v.  SUNDBBBQ. 

Cited  in  United  8Utes  v.  Gleeson,  90  Fed.  779,  ei  U.  ft.  Afp^lU 
IncidentaUj. 
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AppaaL^  To  be  final  decree  most  be  sncb  ttat  If  tMnmA  m^ 
Its  execution  would  remain,  p.  611. 

1«  U.  8.  611-625,  86  L.  886,  MBEHAN  ▼.  TALBNTINB. 

Courts.—  Grant  of  non-suit  by  Oircuit  Court  In  Pcnn^lranit  t^ 
cords  with  State  practice  and  Is  rsfriewable  In  Supreme  Ooort  «s 
tfror,  p.  618. 

Approved  in  McPeck  t.  Central  Vt  R.  R.,  79  Fed.  601,  50  U.  8. 
App.  29,  following  rule;  Sparf  ▼.  United  States,  156  U.  8.  100,  31 
L.  360,  15  S.  Gt  292,  Monroe  t.  British,  etc..  Marine  Ins.  Co.,  58 
Fed.  787,  5  U.  S.  App.  179,  and  Gowen  v.  Harley,  56  Fed.  980, 13 
U.  S.  App.  574,  court  may  direct  verdict  where  evidence  is  coo- 
clusiye;  Minneapolis  v.  Lundin,  58  Fed.  529,  19  U.  S.  App.  24S, 
where  negligence  is  that  of  fellow  servant  court  should  direct  ver- 
dict; Southern  Pac.  Co.  v.  Johnson,  69  Fed.  566,  44  U.  S.  App.  1, 
where  evidmce  conflicts  Jury  must  find  facts;  Travelers'  Ins.  Ca 
V.  Randolph,  78  Fed.  760,  47  U.  S.  App.  260,  question  as  to  expoeue 
to  unnecessary  danger  is  for  Jury. 

Partnersliip  involves  Joint  adventure  for  common  ben^t,  wttk 
community  of  profits,  each  contributing  property  or  services,  p.  623. 

Approved  in  Webster  v.  Clark,  84  Fla.  647,  43  Am.  St  Rep.  221 
16  So.  603,  27  L.  R.  A.  129,  following  rule;  Shsffer  v.  Blair,  149 
U.  8.  258,  87  L.  725,  18  S.  Ct  859,  agreement  not  contemi^adnf 
share  in  losses  of  enterprise  not  partnership;  The  J.  P.  Donaldson, 
167  U.  S.  606,  42  L.  295,  17  8.  Ct  954,  not  partnership,  though  tog 
paid  by  proportion  of  fright  charges  earned  by  barge  in  tow; 
Randle  v.  Barnard,  81  Fed.  683,  53  U.  S.  App.  379,  party  loaning 
money  to  lessee  on  condition  that  he  share  in  profits  of  lease  not 
partner;  Dubos  v.  Jones,  84  Fla.  552,  16  So.  396,  unless  parties  bold 
themselves  out  as  partners  and  dec^ve  third  persons  there  is  no 
partnership;  State  Nat  Bank  v.  Butier,  149  UL  584,  86  N.  B.  1003. 
agreement  creating  relations  of  co-owners  and  J<^t  proprietors  in 
operation  of  mine  is  partnership;  Karrick  v.  Hannaman,  168  U.  8. 
384,  42  L.  489,  18  S.  Ct  138,  obiter. 

Partnership.— Participation  in  profits  is  only  pcesumptlTe  evi- 
dence of  partnership,  p.  628.  See  43  Am.  St  R^k  231,  valuatde 
nota. 

Partnership.—  One  lending  to  firm  for  certain  Interest  and  tenth 
of  excess  profits  Is  not  partner,  p.  628. 

Approved  In  Stevens  v.  McKlbbin,  68  Fed.  411,  80  U.  ft.  App.  861^ 
following  rule. 

145  U.  8.  628,  86  L.  866,  BAILY  v.  SUNDBBBG. 
Cited  In  United  SUtes  v.  Gleeson,  90  Fed.  77«,  ei  U.  ft.  Afp.  Sll^ 

InddentaUj. 


lfi*nc.— October  Term,  1891,  ended  May  26,  1892,  the  court  haying  dif- 
posed  of  cases  as  follows : 

Knmber  on  original  docket,  18.  Disposed  of,    7.    Left  OTer,      6. 

«  appellate    "    1669  **          "  496.       "      **  1078. 

Continued  under  adyisement 8Q» 

Affirmed^  186.  B&versed,  108. 
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MoPhkbbov  t.  Blackbl 


l-4» 


Predd«ot  and  Yio^  PmidMii  of  the  Uolted 
SutM  ftl  targt;  there  ihiU  tleo  be  elected  to 
like  nuuiDer  two  aUernete  electoreof  PreeideDt 

[S]  sod  Vice  Ptetideot»  who  eball  be  known  and 
<letignated  on  the  ballot,  as  eaatem  diitriot 
alternate  elector  of  Preddent  and  Vice  Fred- 
dent  of  the  United  Btatea  at  large,  and  weatem 
district  alternate  elector  of  Preaideot  and  Vice 
Prakient  of  the  United  Btatea  at  large,  for 
which  purpoee  the  flnt,  leooDd,  sizth,  aeventh. 
eighth,  and  tenth  conirreesiond  dittricta  ahali 
oookpoae  one  district  to  be  known  as  the  east- 
ern electoral  district,  and  the  third,  fourth, 
fifth,  ninth,  eleventh  and  twelfth  coogreesional 
districts  shall  compose  the  other  distnct,  to  be 
known  as  the  western  electoral  district;  there 
•ball  also  be  elected  by  the  electors  in  each  con- 
gressional district  into  which  the  Bute  is  or 
•haQ  tw  divided,  one  elector  of  President  and 
Vice  Prenident,  and  one  alternate  elector  of 
Preskient  and  Vke  President,  the  ballots  for 
which  shall  designale  the  number  of  the  con- 
gressional district  and  the  persons  to  be  voted 
For  therein,  as  district  elector  and  alternate  dis- 
trict elector  of  Preskient  and  Vice  Preaident  of 
the  United  States  respectiTel  j. 

'*8bc.  2.  The  counting,  canvassing  and  certi- 
f  jing  of  the  votes  cast  for  saki  electors  at  large, 
and  their  alternates  %nd  said  district  electors 
and  their  aliematea»  shall  be  done,  as  near  as 
mav  be.  in  the  same  manner  as  is  now  pmvid- 
•d  bj  law  for  the  election  of  electors  of  Presi- 
dent and  Vtoe  Preskient  of  the  United 
blates. 

*'Sec  8.  Thesecretarj  of  state  shall  prepare 
three  lists  of  the  names  of  the  electors  and  the 
alternate  electors,  procure  thereto  the  signstore 
of  the  governor,  affix  the  seal  of  the  State  to 
the  same,  and  deliver  such  certiflcates  thus 
signed  and  sealed  to  one  of  the  electors  on  or 
before  the  first  Wednesdav  of  December  next 
following  said  general  etoction.  In  case  of 
death,  disablli^,  refusal  to  ad,  or  neglect  to 
attend,  bj  the  boor  of  twelve  o'ckMrk  at  noon 
of  said  daj,  of  either  of  said  electors  at  large, 
the  duties  of  the  office  shall  be  performed  bj 
the  alternate  electors  at  btfge,  that  b  to  s^: 
The  eastern  district  ahemate  elector  at  krte 
shall  sopplj  the  place  of  the  eastern  district 
elecu>r  at  Urge,  and  the  western  district  alter- 
nate elector  at  large  shall  supplj  the  place  of 
the  westam  district  elector  at  large.    In  like 

(•]  case,  the  alternate  congressional  district  elector 
shall  supplj  the  place  of  the  congressioDal  dis- 
trict elMor.  In  case  two  or  more  persons 
have  an  equal  and  the  highest  number  of  votes 
for  anv  office  created  bj  this  act  as  canvassed 
bj  the  board  of  state  canvassers,  the  l^lature 
in  Joint  conventioo  shall  chocae  one  of  said 

Sersoos  to  flU  such  office,  and  it  shall  be  the 
utj  of  the  governor  to  oonvene  the  legislature 
in  spedal  session  fdr  such  purpose  imnoediately 
upoo  such  determination  bj  said  board  of  state 


*«8bc.  4  The  sakl  electors  of  Preskient  and 
Vice  Preskient  shall  convene  in  the  senate 
chamber  at  the  capital  of  the  State  at  tbe  hour 
of  twelve  o'clock  at  noon,  on  the  first  Wednes- 
day of  December  immediately  following  their 
alectloD,  and  sliall  proceed  to  perform  the 
duties  of  such  electors  as  required  by  the  Goo- 
atitutkm  and  the  laws  of  the  United  States. 
The  alternate  electors  shall  slse  be  in  attend- 
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ance^  but  shall  take  no  part  la  the  proceedings 
except  as  herein  provided. 

"Sm.  5.  Each  of  saki  electors  and  alternate 
elect<»s  shall  receive  the  sum  of  five  dollars  for 
each  day's  attendance  at  the  meetings  of  the 
electors  as  above  provkled,  and  five  oents  per 
mile  for  the  actual  and  necessary  distance 
traveled  each  way  in  going  to  and  returning 
from  said  place  of  meting,  thesaoMtobe  paid 
by  the  state  treasurer  upon  the  allowance  of 
the  board  of  state  auditors. 

"Sbo.  fi.  All  acts  and  parts  of  acts  in  con- 
flict with  the  provisions  of  this  act  are  hereby 
repealed.''    Mich«  Pub.  AcU,  1801,  pp.  50,  SL 

1  Howell's  MidL  Ann.  Stat.  chap.  9,  p.  145, 
1 811.  reads: 

'*  For  the  purpose  of  canvassing  and  sscer- 
talning  the  votes  given  for  electors  of  Preiideot 
and  ^ce  Preskient  of  the  United  Sutes,  the 
board  of  state  canvassers  shall  meet  on  the 
Wednefiday  next  after  the  third  Monday  of 
November,  or  on  such  other  dav  before  that 
time  as  the  secretary  of  state  shall  appoint; 
and  the  powers,  duti^,  and  proceedings  of  said 
board,  and  of  the  secreUrv  of  state,  in  send- 
infT  for,  examining.  si«ertaioing.  determining, 
certifying,  and  recording  the  votee  and  results 
of  the  el^^n  of  such  electors,  shall  be  in  all 
respects,  as  near  as  may  be,  as  hereinbefore 
provided  in  relation  to  sending  for,  examining, 
ascertaining,  determining,  certifving,  and  re* 
cording  the  votes  and  results  of  the  election  of 
state  omoers." 

Section  240  of  Howell's  Sututes,  in  force 
prior  to  May  1, 1801,  provkied:  "At  the  gen- 
eral election  next  preceding  the  chotoe  of  Presi- 
dent and  Vice  Preskient  of  the  United  States, 
there  shall  be  elected  by  general  ticket  as  many 
electors  of  Preskient  and  vice  Preskient,  as  thii 
State  may  be  entitled  to  elect  of  senators  and 
repreaentativee  in  Congress. " 

The  following  are  sectioDS  of  article  vm.  of 
the  conatitutlon  of  Mkhigan: 

'*Sbo.  4.  The  secretary  of  state,  state  trees* 
urer,  and  commissioner  of  the  state  land  office 
shall  constitute  a  board  of  state  auditors,  to  ex- 
amine and  adjust  all  claims  sgalnst  the  Stste, 
not  otherwise  provided  for  mr  general  law. 
They  sliall  constitute  a  board  of  state  canvaa- 
aers,  to  determine  the  result  of  all  elections  for 
governor,  lieutenant  governor,  and  ^aie  offi- 
cers, and  of  such  other  officen  as  snail  by  law 
be  referred  to  them. 

"Sac.  6.  In  case  two  or  more  persons  have 
an  equsJ  and  the  higheat  number  of  votes  for 
any  office,  as  canvassed  by  the  board  of  state 
canvaasers,  the  legialature  In  Joint  convention 
shall  choose  one  of  aaid  persons  to  fill  such 
oflke.  When  the  determinatk)n  of  the  boerd 
of  state  canvaners  is  contested,  the  legialature 
in  Jolm  convention  shall  decide  which  person 
is  f^lected."    1  Howell's  Mteh.  A  no.  Stat.  p.  67. 

Reference  was  also  made  in  ar^ment  to  the 
Act  of  Congrrss  of  FM>roarY  8,  1887,  to  fix  the 
day  for  the  meeting  of  the  electors  of  President 
and  Vice  President,  and  *to  provkle  for  and 
regulate  the  counting  of  the  votea.  84  Stat,  ai 
L.  878. 
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Mm  IHifll^ld  and  F.  A* 
and  W.  'H.  H.  MIUm^.  AU$.  Otm., 
for  plaintiffs  in  error: 
The  act.  No.  60  of  the  PubUc  Acts  of  Mkh- 
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igan  of  1891,  providiD|[  for  the  dectioD  of 
presideotial  electors,  it  In  conflict  with  the 
CoostituUon  of  the  United  States,  art  11,  §  1, 
d.  2. 

Hepburn  t.  EtUsy,  0  IT.  8.  2  Orauch,  445 
[3:  8»d];  PenhaUow  t.  Doane^  8  (J.  S.  8  DalL 
54  [1:  6071;  W<»re  t.  Hytton.  8  U.  S.  8  Daa 
199,  226  Jl:  668,  679];  BuehMr  t.  Finley,  27 
U.  a  2  Pet  686  [7: 6281;  Team  v.  WMU,  74 
U.  8.  7  Wall  700J19:  287];  J&  Qreen,  134  U. 
8.  877  [88:  9511;  Towle,  Hist  aod  Auaivsis  of 
CoDSt  161: 1  otory.  Const.  89,  note;  1  McMas- 
ter.  Hist.  People  of  IT.  8.  626,  626;  2  McMas- 
ter,  806,  7,  609;  8  McMaster,  188;  vol.  6.  part 
4,  44  Congressional  Record,  2nd  session  (the 
electoral  commission)  222,  240,  246,  256,  260. 

The  Act  is  in  violation  of  the  14th  and  15tb 
amendments  to  the  Constitution  of  the  United 
States. 

Constitution  and  Laws  of  South  Carolina, 
1868,  111;  MissouH  t.  Lewu.  101  U.  S.  28  125: 
991];  Bartemeyer  v.  Iowa,  86  U.  8.  18  Wall. 
140  [21:  988];  Mintyr  v.  Happenett,  88  U.  a 
21  Wall.  162  [22:  627);  Ekt  parte  Tarhrough, 
110  U.  a  664  [28:  278];  Ex  parte  Virginia,  iCO 
U.  a  813  [25:  6671;  United  States  v.  Gruik- 
ihank,  92  U.  8. 650  [23: 591];  Oiml  RigJiU  Cases, 
109  U.  a  11  [27:  839];  Ward  v.  Flood,  48  Cal. 
86,  17  Am.  Rep.  405;  BradvoeU  ▼.  Illinois.  83 
U.  a  16  Wall.  189  [21:  446];  Strauder  v.  West 
Virginia,  100  U.  S.  807  [25:  666):  Slaughter 
House  Cases,  88  U.  8.  16  Wall.  86  [21:  394]. 

The  Michigan  statute  is  in  conflict  with  the 
Act  of  Congress  of  February  8,  1887. 

Tbereis  no  valid  objection  to  the  jurisdiction 
of  this  court. 

Kentucky  v.  Dennison,  66  U.  8.  24  How.  66 
[16:  717];  KendaU  v.  United  States,  87  U.  S. 
12  Pet  616  [9: 1217];  KetkdaU  v.  Stokes,  44  U. 
8.  8  How.  100  [11:  612];  Memphis  v.  Brown, 
94  U.  8.  715  [24:  2441;  Hartman  v.  Oreenhow, 
102  U.  8. 672  [26: 271];  MissouHy.  Andriarj>, 
138  U.  8.  497  [84: 1013];  Boyd  v.  Ndyraska, 
143  U.  a  136  [86: 10^;  Virginia  v.  Rives,  100 
U.  8.  314  [26:  668];  ^te  v.  Cunningham,  16 
L.  R  A.  661, 81  wis.  440;  Oiddingsy,  Blacker, 
(Mich.)  16  L.  R  A  402;  Pe^»ple  v.  Monroe 
County  Board  of  Suprs.  (N.  Y.)  16  L.  R.  A 
836. 

Messrs,  Otto  Kirchner*  A,  A.  Ellis, 
Atty,  Qen.,  of  Michigan,  and  John  W.  Cham- 
plin,  for  defendant  in  error: 

The  decision  of  the  Supreme  Court  of  the 
State  of  Michigan,  refusing  the  mandamus 
prared  for,  is  not  reviewable  b^  this  court. 

The  case  does  not  fall  witbm  the  25th  sec- 
tion of  the  Judiciary  Act. 

U.  S.  Rev.  Stat.  §  709;  Ryan  v.  Thomas,  71 
U.  8.  4  Wall.  603  [18:  460];  Caperton  v.  Bal 
lard,  81  U.  8.  14  Wall.  238  [20:  885];  Hurley 
▼.  Street,  81  U.  8.  14  Wall.  85  [20:  786]:  Sim- 
merman  V.  Netyraska,  116  U.  S.  54  [29:  535]. 

Tbe  validity  of  the  Michigan  law  is  in  no 
way  involved  in  the  application  for  tbe  man- 
damus. 

The  case  is  not  within  section  25  of  the  Judi- 
ciftfv  .A.ot 

McPherson  v.  Blacker  (Mich.)  16  L.  R.  A. 
475;  Mississippi  db  M.  R.  Co.  v.  Hock,  71  U.  a 
4  Wall.  177  [18:881];  Lawler^.  Walker,^hV. 
8.  14  How.  149  [14:864];  DeSaussure  v.  Gail- 
lard,  127  U.  8.  232  [32:  181]. 

1(72 


I^ 


f! 


A  mandamus  is  noi  a  writ  of  rigfct  k 
igan.    Id  all  cases  it  is  granted  or  nhmd 
the  sound  discretion  of  toe  court 

People  V.  Regents  of  tke  Unum&t 
igan,  4  IGch.  98;  Plufpie  v.  J^dge  sf 
Court,  41  Mich.  81;  Hafe  v.  Aut^.  mWcL 

The  subject-matter  of  this  oootroreny 
of  judicial  cognizance. 

Hayhum's  Case,  2  U.  a  2DaIl 409 [1: 
1  Curt.  Dec.  9,  note;  United  Statesw.  fm 
64  U.  a  18  How.  40  [14:  421;  Bs  Cospa-, 
U.  a  472  [38:  282]. 

Under  article  8,  of  tbe  constitutioo  of 
igan,  tbe  secretary  of  state,  state  treworer. 
commissioner  of  Uie  state  land  o(Bce 
a  board  of  state  canvasserB  to  detennine  ike  i» 
suit  of  all  elections  for  governor,  lieai««nKt 
governor  and  state  officers,  and  of  mck 
officers  as  sball  by  law  be  referred  to 

When  the  determination  of  tbe 
state  canvassers  is  contested,  tbe 
Joint  convention  sball  dodde  whkb 
elected 

P^  V.  Goodwin,  22  Mich.  496 
The  Gatemor,  29  Micb.  880. 

Under  the  Michigan  svstem,  tbe  voici  tar 
electors  of  President  and  Vice  Prokleot  at 
canvassed  by  the  board  of  state  csa 
Its  decision,  is  not  subject  to  Judicial 

This  decision,  is  not  subject  to 
control  by  any  court  within  the  State  o<  lfie» 
igan. 

If  the  decision  of  tbe  board  of  cmtimi  • 
to  who  is  elected  to  tbe  office  of  pmldiith 
elector  is  contested,  tbe  final  decWoa  el  At 
controversy  rests  in  tbe  next  plaee  witk  ttr 
legislature  of  tbe  State  in  Joint  ooBVcntJosL 

It  cannot  be  contended  that  tbe  aetka  if  tk 
lecislature  is  subject  to  Judicial  review  i 
trbl.  ^ 

It  tiien  rests  with  tbe  governor  of  me 
whose  duty  it  is  to  cerufy  tbe  actioa  of  ttr 
state  boiutl  of  canvassers.  He  may  baft  » 
decide  between  contending  boards. 

The  action  of  the  governor,  as  we  bavr  •> 
ready  shown,  is  not  subject  to  JudkU  iwii* 
or  control. 

And,  finally,  tbe  whole  mattci  leMi  «tt 
both  bouses  of  the  Congress  of  Ibe  UaW 
States. 

It  is  manifest,  therefore,  that  wkalew4^ 
cision  tbe  court  may  raider  In  tbta  csk  Ii  ■* 
final,  but  subject  to  review  by  tbe  poMa) 
agencies  already  referred  ta 

Tbe  notice  for  which  tbe  mandamosiipn!^ 
is  of  no  consequence,  and  tbe  giving  of  ft.  * 
tbe  failure  to  ffive  it,  in  no  way  sffccts  *> 
validity  of  tbe  election. 

Pwfie  V.  Hartwea,  12  Mkh.  506.  81  A» 
Dec.  70;  People  v.  WitherM,  14  Mic^  «;  % 
Gen,  V.  Iron  County  Board  of  Cmsttsim,^ 
Mich.  607.  ^ 

The  Act  of  Congress  of  Ftobmsry  t  W 
conclusively  shows  that  afl  quesiiosi  v^t 
out  of  or  connected  with  tbe  ekctkw  of  i  p^ 
dential  electcn*  are  in  their  nature  poHtku  isc 
not  judicial,  and  therefora  nol  wiilOa  ttectc 
nizance  of  this  court  , 

Before  there  can  bs  any  Proper  cg^^  f 

tbe  judicial  power  a  case  mnsl  be  pisKt""  ' 

court  for  its  action.  .     ^ . 

Miller's  Lectures  on  tbs  OoMtttotloB,  Hi 
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This  court  is  bound  l^  the  dedsioD  of  the 
>apreiDe  Court  of  Michigan  as  to  all  matters 
ou^bt  to  l>e  raised  by  the  petition,  except  the 
luesiion  as  to  whether  the  Michigan  law  con- 
ravenes  Amendment  14  of  thti  Constitution. 

The  Michigan  law  does  not  conflict  with  the 
tecond  article  of  the  Federal  institution. 

UTeto  Orleans  Water  Works  Co.  y.  Loumana 
SugaT  S^.  Co.  125  U.  B.  18  [31:  6071;  People 
7.  Manistee  County  Board  qf  Stwra,  40  Micb. 
588;  Von  Hoist,  Constitutional  Law  of  the  U. 
3.  85;  JVtUiame  v.  Brujfif.  96  U.  8.  176,  188 
[34:  716.  7171;  Murray  v.  Charleston,  96  U.  8. 
Uo  [24:  76lf;  Story,  Const  §  1472. 

The  Michigan  law  does  not  conflict  with  the 
14th  Amendment  of  the  Constitution. 

The  ri^ht  to  vote  is  no  one  of  the  privileges 
or  immiiBities  of  a  citizen  of  the  United  States. 
Minor  y.  HappersfiU,  88  U.  8.  21  WaU.  162 
[22:  6271;  United  States  v.  Cruiksltank,  92  U. 
S.  542  [23:  5881;  Strauder  ▼.  West  Virginia, 
100  U.  S.  807  [25:6661;  Cooley,  Manual  Const. 
(2d  ed.)  248,  256  et  seq.  260. 

The  sole  object  of  the  14th  Amendment  was 
to  prohibit  class  legislation,  but  legislation 
which  aftects  alike  all  person  similarly  situated, 
is  not  obnoxious  to  it. 

Barbier  ▼.  OonnoUtf,  118  U.  8.  27  [28:  923]; 
Bd^es  ▼.  Missouri.  120  U.  8.  68  [80:  578]. 

Mr,  Chirf Justice  Fuller  delivered  the  opin- 
ion of  the  court: 

The  Supreme  Court  of  Michigan  held  in  ef- 
fect that  if  the  act  in  question  were  invalid, 
the  proper  remedy  had  been  sought.  In  other 
words,  if  the  court  had  been  of  opinion  that 
the  act  was  void,  the  writ  of  mandamus  would 
have  been  awarded. 

And  having  ruled  all  oblections  to  the  valid- 
ity of  the  act  urged  as  ariring  under  the  state 
constitution  and  laws  adversely  to  the  plaintiffs 
in  error,  the  court  was  compelled  to,  and  did, 
consider  and  dispose  of  the  contention  that  the 
act  was  invalid  because  repugnant  to  the  Con- 
stitution and  laws  of  the  United  States. 

We  are  not  authorized  to  revise  the  conclu- 
sions of  the  state  court  on  these  matters  of 
local  law,  and  those  conclusions  being  accepted, 
it  follows  that  the  decision  of  the  Federal 
questions  is  to  be  regarded  as  necessary  to  the 
determination  of  the  cause.  De  Saussure  v. 
OaiUard,  127  U.  8.  216  [82: 125]. 

Inasmuch  as  under  section  709  of  the  Revised 
Statutes  of  the  United  States,  we  have  Jurisdic- 
tion by  writ  of  error  to  re-examine  and  reverse 
or  affirm  the  final  judgment  in  any  suit  in  tbe 
highest  court  of  a  State  in  which  a  decision 
could  be  bad  where  tbe  validity  of  a  statute  of 
tbe  State  is  drawn  in  question  on  the  ground 
that  it  is  repugnant  to  the  Constitution  and 
laws  of  the  United  States  and  tbe  decision  is  in 
favor  of  its  validity,  we  perceive  no  reason 
for  holding  that  this  writ  was  improvidently 
brought. 

It  IS  argued  that  the  subject-matter  of  tbe 
controversy  is  not  of  judicial  cognizance,  be- 
can5!e  it  is  said  that  all  questions  connected 
wiib  the  election  of  a  Presidential  elector  are 
political  in  their  nature;  that  tbe  court  has  no 
power  finally  to  dispose  of  them;  and  that  its 
decision  would  be  subject  to  review  by  political 
officers  and  agencies,  as  tbe  state  board  of  can- 
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vassers,  tbe  legislature  in  joint  convention, 
and  the  governor,  or,  finally,  tbe  Congress. 

Bui  the  judicial  power  o'C  the  United  States 
extends  to  all  cases  in  law  or  equity  arisine 
under  the  Constitution  and  laws  of  the  United 
States,  and  this  is  a  case  so  arising,  since  tbe 
validity  of  the  state  law  was  drawn  in  ques- 
tion as  repugnant  to  such  Constitution  and 
laws,  and  its  validity  was  sustained.  Boyd  v. 
77iayer,  148  U.  8. 185  [86: 108].  And  it  mat- 
ters not  that  the  judgment  to  be  reviewed  may 
be  rendered  in  a  proceeding  for  mandamus. 
Eartman  v.  Qreenhow,  102  U.  8. 672  [26:  271]. 

As  we  concur  with  the  state  court,  its  judg- 
ment has  been  affirmed;  if  we  had  not,  its 
judgment  would  have  been  reversed.  In  either 
event,  the  questions  submitted  are  finally  and 
definitively  disposed  of  by  the  judgment  which 
we  pronounce,  and  that  judgment  is  carried 
into  effect  by  the  transmission  of  our  mandate 
to  the  state  court 

The  question  of  the  validity  of  this  act,  as 
presented  to  us  by  this  record,  is  a  judicial 
question,  and  we  cannot  decline  the  exercise  of 
our  jurisdiction  upon  the  inadmissible  su^^es- 
tion  that  action  might  be  taken  by  political 
ajiencies  in  disregard  of  tbe  judgment  of  the 
highest  tribunal  of  the  State  as  revised  by  our 
own. 

On  behalf  of  plaintiffs  in  error  it  is  contended 
tbat  the  act  is  void  because  in  confiict  with  (1) 
clause  two  of  section  one  of  article  n.  of  the 
Constitution  of  the  United  States,  (2)  the  14th 
and  15th  amendments  to  the  Constitution; 
and  (8)  the  Act  of  Congress  of  February  8, 
1887. 

The  second  clause  of  section  one  of  article 
n.  of  the  Constitution  is  in  these  words  ' '  Each 
State  shall  appoint,  in  such  Manner  as  the 
Legislature  thereof  may  direct,  a  I^umber  of 
Electors,  equal  to  the  whole  Number  of  Sen- 
ators and  Kepresentatives  to  which  tbe  State 
may  be  entitled  in  tbe  Congress;  but  no  Sen- 
ator or  Representative,  or  Ferson  holding  an 
Office  of  Trust  or  Profit  under  the  United 
States,  shall  be  appointed  an  Elector." 

The  manner  of  the  appointment  of  electors 
directed  by  the  act  of  Michigan  is  tbe  election 
of  an  elector  and  an  alternate  elector  in  each 
of  the  twelve  congressional  districts  into  which 
the  State  of  liiichigan  is  divided,  and  of  an 
elector  and  an  alternate  elector  at  large  in  each 
of  two  districts  defined  by  the  act  it  is 
insisted  that  it  was  not  competent  for  the  Leg- 
islature to  direct  this  manner  of  appointment 
because  the  State  is  to  appoint  as  a  body  politic 
and  corporate,  and  so  must  act  as  a  unit,  and 
cannot  delegate  tbe  authority  tc  subdivisions 
created  for  tbe  purpose;  and  it  is  argued  tbat 
tbe  appointment  of  electors  by  districts  is  not 
an  appointment  by  the  State,  because  all  its 
citizens  otherwise  qualified  are  not  permitted 
to  vote  for  all  the  presidential  electors. 

**A  State,  in  tbe  ordinary  sense  of  the  Con- 
stitution," said  Chief  Justice  Chase,  Tejras  v. 
White,  74  U.  S.  7  WaU.  700.  721  [19:  227, 280], 
'*is  a  political  communitv  of  free  citizens, 
occupying  a  territory  of  aeflned  boundaries, 
and  organized  under  a  government  sanctioned 
and  limited  by  a  written  constitution,  and 
established  by  the  consent  of  the  governed." 
The  State  does  not  act  by  its  people  in  their 
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collective  capacity,  but  through  such  political 
RKeacies  as  are  duly  coustituted  and  estab- 
lished. The  legislative  power  is  the  supreme 
authority  except  as  limited  by  the  coDStitutioD 
of  the  State,  aod  the  sovereignty  of  the  people 
is  exercised  through  their  representatives  in 
the  legislature,  imless  by  the  fundamental  law 
power  is  elsewhere  reposed.  Tbe  Constitution 
of  the  United  States  frequently  refers  to  the 
State  as  a  political  community,  and  also  in 
terms  to  the  people  of  the  several  states  and 
the  citizens  of  each  State.  What  is  forbidden 
or  required  to  be  done  by  a  State  is  forbidden 
or  required  of  the  legislative  power  under  state 
constitutions  as  they  exist.  The  clause  under 
<x>nsideration  does  not  read  tbat  the  people  or 
the  citizens  shall  appoint,  but  that  *'each  State 
ahall;"  and  if  the  words  "in  such  manner  as 
the  legislature  thereof  may  direct"  had  been 
omittS,  it  would  seem  that  the  legislative 
power  of  appointment  coutd  not  have  been 
successfully  questioned  in  tbe  at)sence  of  anv 
provision  in  the  state  constitution  in  tbat  regard. 
Hence  the  insertion  of  those  words,  while 
operating  as  a  limitation  upon  the  State  in 
respect  of  any  attempt  to  circumscribe  the  leg 
islative  power,  cannot  be  held  to  operate  as  a 
limitation  on  that  power  itself. 

If  tbe  legislature  possesses  plenary  authority 
to  direct  tbe  mannefof  appointment,  and 
might  itself  exercise  the  appointing  power  by 
Joint  ballot  or  concurrence  of  the  two  houses, 
or  according  to  such  mode  as  designated,  it  is 
difficult  to  perceive  why,  if  the  legislature 
prescribes  as  a  method  of  appointment  choice 
by  vote,  it  must  necessarily  be  by  general 
ticket  and  not  by  districts.  In  other  words, 
the  act  of  appointment  is  none  tbe  less  the  act 
of  the  State  in  its  entirety  because  arrived  at 
by  districts,  for  the  act  is  the  act  of  political 
agencies  duly  authorized  to  speak  for  the  State, 
and  the  combined  result  is  the  expression  of 
the  voice  of  the  State,  a  result  reached  by 
direction  of  the  legislature,  to  whom  the 
whole  sublect  is  committed. 

By  tbe  first  paragraph  of  section  two,  article 
L  it  is  provid^:  "The  House  of  Representa- 
tives shall  be  composed  of  Members  chosen 
every  second  year  by  the  People  of  the  several 
States,  and  the  Electors  in  each  State  shall 
have  the  Qualifications  requisite  for  Electors 
of  the  most  numerous  Branch  of  the  State 
Legislature;"  and  by  tbe  third  paragraph, 
"when  vacancies  happen  in  the  Representa- 
tion from  any  State,  the  Executive  Authoritv 
thereof  shall  issue  Writs  of  Election  to  fill 
such  Vacancies."  Section  four  reads:  "The 
Times,  Places  and  Manner  of  holding  Elec- 
tions for  Senators  and  Representatives  shall  be 
prescribed  in  each  State  by  the  Legislature 
thereof;  but  the  Ck>ngre8S  may  at  any  time  by 
law  make  or  alter  such  Regulations,  except  as 
to  tbe  Places  of  chusing  Senators." 

Although  it  is  thus  declared  that  the  people 
of  the  several  states  shall  choose  the  members 
of  Congress  (language  which  induced  the  State 
of  New  York  to  insert  a  salvo  as  to  the  power 
to  divide  into  districts  in  its  resolutions  of 
ratification),  the  state  legislatures,  prior  to  1842, 
In  prescribing  the  times,  places  and  manner 
of  holding  elections  for  representatives,  had 
usually  apportioned  the  State  into  districts  nnd 
assigned  to  each  a  lepresentative;  and  by  aci 


of  Congress  of  June  95. 184S  (evried  ionnnd 
as  §  28  of  the  Revised  Statutes),  it  vaa  fny 
vided  that  where  a  SUte  was  entitled  to  noce 
than  one  representative  the  electioo  ■booid  he 
by  districts.  It  has  never  been  do«ilited  tka*. 
representatives  in  Congre«  thus  <dK»eo  repr^ 
sented  tbe  entire  people  of  tbe  Stm&e  adoy  k 
their  sovereign  capacity. 

By  origin^  clause  three  of  weetitm  one  of 
article  n.  and  by  the  12th  AmendmeaC  wfeict 
superseded  that  clause,  in  caae  of  n  fafivR  ia 
tbe  election  of  President  by  tbe  people,  tbe 
House  of  Representatives  is  to  cboone  tbe 
dent;  and  "  the  vote  shall  be  taken  by 
the  representation  from  each  State  bnviig  am 
vote."  The  State  acts  as  a  unit,  and  itt  n*b 
given  as  a  unit,  but  that  vote  Is  nnived  m 
through  the  votes  of  its  tepnwtaSMifm  b 
Congress  elected  by  districts. 

The  State  also  acts  indiTidually  tbron^  ili 
electoral  college,  although,  by  ranaon  m  tit 
power  of  its  legislature  over  tbe  bmsmt  if 
appointment,  the  vote  of  its  etodon  may  hi 
divided. 

The  Constitution  does  not  prorlde  Chat  Ai 
appointment  of  electors  ahall  be  bj  povnbr 
vote,  nor  tbat  the  electors  shall  be  voted  br 
upon  a  general  ticket,  nor  that  tbe  nsajoritjof 
those  who  exercise  the  elective  f  rmnchbe  em 
alone  choose  the  electors.  It  recognint  tte 
the  people  act  throueh  their  represenlathei  k 
the  legislature,  and  leaves  it  to  tbe  lnlrfiiiiH 
exduuvely  to  define  the  method  of  eiecti^i 
the  object. 

The  framers  of  the  Constitution  easpbjrrf 
words  in  their  natural  sense;  and  where  tkf 
are  plain  and  clear,  resort  to  coUatcrml  tUi  is 
interpretation  is  unnecessary  and  cannot  ke  h- 
dulged  in  to  narrow  or  enlarge  tbe  text;  ktf 
where  there  is  ambiirnity  or  ooabt,  or 
two  views  may  well  be  entertained, 
poraneous  and  subsequent  practical 
tion  are  entitled  to  tbe  greatest  welgbL  Cer- 
tainly, plaintiffs  in  error  cannot 
assert  that  the  clause  of  tbe  Constitution 
consideration  so  plainly  sustains  tbeir 
as  to  entitie  them  to  oblect  tbat 
raneous  history  and  practical 
not  to  be  allowed  tbeir  Intimate  fbros. 
conceding  that  tbeir  argument  inapfaesa(* 
sufficient  to  Justify  resort  to  tbe  aids  of  ktd^ 
pretation  thus  afforded,  we  are  of  opteloa  M 
such  doubt  is  thereby  rceolTed  agsiml  thns. 
the  contemporaneous  practical  expoiltioa  d 
the  Constitution  being  too  strong  aDdohsteb 
to  be  shaken  or  controlled.  Simmri  v.  L«Ml 
6  U.  S.  1  Cranch,  2M,  800  {%:  116«  118]. 

It  has  been  said  that  the  word  *' appolat' b 
not  the  most  appropriate  word  lo  descrihs  ite 
result  of  a  popular  election.  Perhaps  aol:  krt 
it  is  sufficiently  comprehoMlve  to  covr  tba 
mode,  aod  was  maniiestiy  used  as  cunve^taf 
the  broadest  power  of  determination,  ft  «*> 
used  in  article  v.  of  the  Articles  of  Ooalieden- 
tion,  which  provided  that  "  delegates  shsU  te 
annually  appointed  in  such  manDcr  ss  the 
legislature  of  each  Sute  shall  diivcC;"  sad  ■ 
the  resolution  of  Congress  of  Fiebntsiy  tl 
1787.  which  dedaied  it  expedient  tbat  **s  csa- 
▼entlon  of  delegates  who  aball  have  beta  ir 
pointed  by  the  aereral  atatea,"  Aonld  bskcM. 
The  appointment  of  delegatea  w«»  la  tmk 
made  by  tbe  legisUtores  dfiectiy,  bat  thU  b- 
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denial  of  authority  to  direct  some 
»•     The  €k>Dstitutional  ConTention, 
resolution  of  September  17, 1787,  expressed 
opinion  that  the  CoDgress  should  fix  a  day 
D  'wUcb  electors  should  be  appointed  by 
states  ^wbich  shaU  have  ratifiea  the  same, ' 
.    and    tbat  "after  such  publication,  the 
lectors  alxould  be  appointed,  and  the  senators 
■d  repfresentatiTes  elected." 
I  The   Jonmal  of  the  ConTention  discloses 
■at  propositions  that  the  President  should  be 
lected  by  "  the  citizens  of  the  United  States," 
ir  by  tbe   ''people/'  or  "by  electors  to  be 
nosen  by  the  people  of  the  several  states,"  in- 
itead  of   by  the  Congress,  were  voted  down, 
(Jour.  Con.  286,  288;  1  Elliot,  Deb.  208,  262.) 
SB   was    tbe   proposition   tbat   the  President 
ihould  be  "chosen  by  electors  appointed  for 
tbat  purxKwe  by  the  legislatures  of  the  states," 
though  at  one  tinie  adopted.    Jour.  Coo.  190; 
1  Elliot,  Deb.  208,  211, 217.    And  a  motion  to 
postx>one  the  consideration  of  tbe  choice  "  by 
tbe  uational  Legialature,"  in  order  to  take  up  a 
resolution  providing  for  electors  to  be  elected 
by  tbe  qualified  voters  in  districts,  was  nega- 
tived in  committee  of  tbe  whole.    Jour.  Con. 
92;  1   CUiot,  Deb.  166.    Gerry  proposed  that 
tbe  choice  should  be  made  by  the  state  execu- 
tives; Hamilton,  that  the  election  be  bv  electors 
chosen  by  electors  chosen  by  tbe  people;  James 
Wilaoii  and  €k)uvemeur  Morris  were  strongly 
in  favor  of  popular  vote;  Ellsworth  and  Luther 
Martin  preferred  the  choice  by  electors  elected 
by  tbe  legislatures;  and  Roger  Sherman,  ap- 
pointment by  Congress.   Tbe  final  result  seems 
to  have  reconcile  contrariety  of  views  by 
leaviDR  it  to  the  state  legislatures  to  appoint 
direct^  by  Joint  ballot  or  concurrent  separate 
actioD,  or  through  popular  election  by  districts 
or  by  general  ticket,  or  as  otherwise  might  be 
directed.  * 

Therefore^  on  reference  to  contemporaneous 
and  aaheequent  action  under  tbe  clause,  we 
should  expect  to  find,  as  we  do,  that  various 
modes  of  choosing  the  electors  were  pursued, 
as,  by  the  legislature  itself  on  Joint  ballot;  by 
the  legislature  through  a  concurrent  vole  of 
the  two  houses;  by  vote  of  the  people  for  a 
general  ticket;  by  vote  of  the  people  in  dis- 
tricts; by  choice  partly  by  the  people  voting  in 
distHcts  and   partly  by  the   legislature ;  by 
choice  by  the  legislature  from  candidates  voted 
for  by  the  people  in  districts;  and  in  other  ways. 
as,  notably,  by  North  Carolina  in  1792  and 
Tennessee  in  1796  and  1800.    No  question  was 
raised  as  to  the  power  of  the  State  to  appoint 
in  any  mode  its  legislature  saw  fit  to  adopt, 
and  none   that  a  single  method,  applicable 
without  exception,  must  be  pursued  in  tbe  ab- 
sence of  an  amendment  to  the  Constitution. 
The  district  system  was  largely  considered  tbe 
most  equitable,  and  Madison  wrote  that  it  was 
that  system  which  was  contemplated  by  the 
framers  of  the  Constitution,  although  it  was 
soon  seen  that  its  adoption  by  some  states 
might  place  them  at  a  disadvantage  bv  a  divis- 
ion of  their  strength,  and  that  a  uniform  rule 
was  preferable. 

At  the  first  Presidential  election  tbe  appoint- 
ment of  electors  was  made  by  the  le^slatures 
of  Connecticut,  Delaware,  Ceorgia,  New  Jer- 
sey, and  South  Carolina.  Pennsylvania,  by 
Act  of  October  4, 1788  (Acts  Pa.  1787-'88.  p. 
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618).  provided  for  the  election  of  electors  on  a 

feneral  ticket  Virginia,  by  Act  of  November 
7,  1788,  was  divided  into  twelve  separate  dis- 
tricts and  an  elector  elected  in  each  district, 
while  for  the  election  of  congressmen  the  State 
was  divided  into  ten  other  districts.  Laws 
Ya.  Oct.  Sess.  1788,  pp.  1,  2.  In  Massachu- 
setts the  general  court,  by  resolve  of  November 
17, 1788,  divided  the  State  into  districU  for  the 
election  of  representatives  in  Congress,  and 
provided  for  their  election  December  18, 1788, 
and  that  at  the  same  time  the  qualified  inhab- 
itants of  each  district  should  give  thdr  votc<« 
for  two  persons  as  candidates  for  an  elector  oi 
President  and  Vice  President  of  the  Onited 
States,  and,  from  the  two  persons  in  each  dis- 
trict having  the  greatest  number  of  votes,  the 
two  houses  of  the  general  court  by  Joint  ballot 
should  elect  one  as  elector,  and  in  the  same 
way  should  elect  two  electors  at  large.  Mass. 
Resolves,  1788,  p.  68.  In  Maryland,  under 
act  of  December  22, 1788,  electors  were  elected 
on  general  ticket,  five  being  residents  of  the  [SO] 
Western  Shore  and  three  of  the  Eastern  Shore. 
Laws  Md.  1788,  chap.  10.  In  New  Hampshire 
an  act  was  passed  November  12,  1788,  (Laws 
N.  H.  1789.  p.  169)  providing  for  the  election 
of  five  electors  by  majority  popular  vote,  and 
in  case  of  no  choice  that  the  legislature  should 
appoint  out  of  so  many  of  the  candidates  as 
eoualed  double  the  number  of  electors  elected. 
There  beioff  no  choice  .the  appointment  was 
made  by  the  legislature.  The  senate  would 
not  agree  to  a  joint  ballot,  and  the  house  was 
compelled,  that  the  vote  of  the  State  might  not 
be  lost,  to  concur  in  the  electors  chosen  by  the 
senate.  Tbe  State  of  New  York  lost  its  vote 
through  a  similar  contest.  The  assembly  was 
willing  to  elect  by  joint  ballot  of  the  two 
branches  or  to  divide  the  electors  with  the 
senate,  but  tbe  senate  would  assent  to  nothing 
short  of  a  complete  negative  upon  the  action 
of  tbe  assembly,  and  the  time  for  election 

{>assed  without  an  appointmeut.    North  Caro- 
ina  and  Rhode  Island  had  not  then  ratified  the 
Constitution. 

Fifteen  states  participated  in  the  second 
Presidential  election,  in  nine  of  which  electors 
were  chosen  by  tbe  legislatures.  Maryland 
(Laws  Md.  1790,  chap,  xvu;  Laws  1791,  chap. 
Lxn.),  New  Hampshire,  (Laws  N.  H.  1792. 
898,  401).  and  Pennsylvania  (Laws  Pa.  1792. 
p.  240)  elected  their  electors  on  a  general  ticket, 
and  Virginia  by  districts.  Laws  Va.  1792,  p. 
87.  In  Massachusetts  the  ffcneral  court  by 
resolution  of  June  80, 1792,  divided  the  State 
into  four  districts,  in  each  of  two  of  which 
fi^ve  electors  were  elected,  and  in  each  of  the 
other  two  three  electors.  Mass.  Resolves,  June 
1792,  p.  25.  Under  the  apportionment  of  April 
18,  1792,  North  Carolina  was  entitled  to  ten 
members  of  the  House  of  Representatives. 
The  legislature  was  not  in  session  and  did  not 
meet  imtil  November  15,  while  under  the  Act 
of  Congress  of  March  1,  1792,  (1  Stat,  at  L. 
239)  the  electors  were  to  assemble  (on  Decem- 
ber 5.  The  legislature  passed  an  Act  dividing 
the  State  into  four  districts,  and  directing  the 
members  of  the  legislature  residing  in  each  [3i] 
district  to  meet  on  the  25th  of  November  and 
choose  three  electors.  2  Ired.  N.  C.  Laws, 
1715  to  1800,  chap.  xv.  of  1792.  At  the  aamo 
session  an  act  was  passed  dividing  tbe  Stale 
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into  districts  for  the  election  of  electors  id  1796, 
and  every  four  jears  thereafter.  2  Ired.  N. 
C.  Laws,  1715  to  1800,  chap.  x\l 

Sixteen  states  took  part  in  the  third  presi- 
dential election,  Tennessee  having  been  admit- 
ted June  1, 1796.  In  nine  states  the  electors 
were  appointed  bv  the  legislatures,  and  in 
Pennsylvania  and  Kew  Hampshire  by  popular 
vote  for  a  general  ticket.  Virginia,  North 
Carolina  and  Maryland  elected  by  districts. 
The  Maryland  law  of  December  24,  1795,  was 
entitled  «  An  Act  to  Alter  the  Mode  of  Elect- 
ing Electors,"  and  provided  for  dividing  the 
State  into  ten  districts,  each  of  which  dis- 
tricts should  ''  elect  and  appoint  one  person, 
being  a  resident  of  the  said  district,  as  an 
elector."  Laws  Md.  1795,  chap.  Lxxm. 
Massachusetts  adhered  to  the  district  system, 
electing  one  elector  in  each  Congressional  dis- 
trict by  a  majority  vote.  It  was  provided  that 
if  no  one  had  a  majority,  the  legislature  should 
make  the  appointment  on  Joint  ballot,  and  the 
legislature  also  appointed  two  electors  at  large 
in  the  same  manner.  Mass.  Resolves,  June, 
1796,  p.  12.  In  Tennessee  an  act  was  passed 
August  8, 1796,  which  provided  for  the  elec- 
tion of  three  electors,  "  one  in  the  district  of 
Washington,  one  in  the  district  of  Hamilton, 
and  one  in  the  district  of  Mero/'  and,  "  that 
the  said  electors  nmy  be  elected  with  as  little 
trouble  to  the  citizens  aspossible,"  certain  per- 
sons of  the  counties  of  Washington,  Sullivan, 
Qreen  and  Hawkins  were  named  in  the  act 
and  appointed  electors  to  elect  an  elector  for 
the  district  of  Washington;  certain  other  per- 
sons of  the  counties  of  Knox,  Jefferson.  Sevier, 
and  Blount  were  by  name  appointed  to  elect 
an  elector  for  the  district  of  Hamilton;  and  cer- 
tain others  of  the  counties  of  Davidson,  Sum- 
ner, and  Tennessee  to  elect  an  elector  tor  the 
district  of  Mero.  Laws  Tenn.  1794, 1803,  p. 
109;  Acts  2d  Sess.  1st  Qen.  Assembly,  Tenn. 
chap.  4.  Electors  were  chosen  l^  the  persons 
thus  designated. 

In  the  fourth  presidential  election,  Virginia, 
under  the  advice  of  Mr.  Jefferson,  adopted  the 
general  ticket,  at  least  "  until  some  uniform 
mode  of  choosing  a  President  and  Vice  Presi- 
dent of  the  United  States  shall  be  prescribed 
by  an  amendment  to  the  Constitution."  Laws 
Va.  1799,  1800,  p.  8.  Massachusetts  passed  a 
resolution  providing  that  the  electors  of  that 
State  should  be  appointed  by  joint  ballot  of  the 
senate  and  house.  Mass.  Resolves,  June,  1800, 
p.  13.  Pennsylvania  appointed  by  the  Lecrisla- 
ture,  and  upon  a  contest  between  the  senate  and 
house,  the  latter  was  forced  to  yield  to  the  senate 
in  agreelns^  to  an  arrangement  which  resulted  in 
dividing  the  vote  of  the  electors.  26  Niles  Reg. 
17.  Six  states,  however,  chose  electors  by 
popular  vote,  Rhode  Island  supplying  the  place 
of  Pennsylvania,  which  had  theretofore  fol- 
lowed that  course.  Tennessee,  by  Act  of 
October  26,  1799,  designated  persons  by  name 
to  choose  its  three  electors  as  under  the  Act  of 
1796.  Laws  Tenn.  1794-1803,  p.  211;  Acts  2d 
Sess.  2d  Geu,  Assembly  Tenn.  chap.  xlvi. 

Without  pursuing  the  subject  further,  it  is 
sufficient  to  observe  that,  while  most  of  the 
states  adopted  the  general  ticket  system,  the 
district  method  obUined  in  Kentuckv  until 
1824;  in  Tennessee  and  Maryland  until  1832; 
in  Indiana  in  1824  and  1828;  in  Illinois  in  1820 
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and  1824;  and  In  Maine  in  1890,  ISU^aai 
1828.  Massachusetts  used  the  mieral  tickH 
system  in  lb04  (Mass.  Rttolve.  Jnne  ISM.  p. 
19);  chose  electors  by  Joint  baHoC  of  the  1^ 
lature  in  1808  and  in  1816  (Maa.  Benl«c&. 
1808,  pp.  205,  207.  209;  1816,  p.  '*SS\i  ond  Uk 
district  system  again  in  1812  and  in  1820  (Ifaa. 
Resolves,  1812,  p.  94;  1820.  p.  245);  9mA  r^ 
turned  to  the  general  ticket  lyaleai  m  tSSt 
(Mass.  Resolves,  1824,  p.  40).  In  Kew  Tarfc 
the  electors  were  elected  in  1898  by  dktfkti,  the 
district  electors  choosing  the  electon  m  laqee. 
N.  T.  Rev.  Stat  1827,  title  tl,  p.  24.  Theip- 
pointment  of  electors  by  the  legi"!«tnfe,lBiifiri 
of  by  popular  vote,  was  made  use  of  by  Soitk 
Carolina,  Vermont  and  New  Jersey  in  1811 

In  1824  the  electors  were  chosen  by  popobr 
vote,  by  districts,  and  by  general  ticfaet,  b  ul 
the  states  excepting  Delaware*  Georgia.  Loaii' 
iana.  New  York,  South  Carolioa,  and  Tcr- 
mont,  where  they  were  still  chosen  tw  ike 
legislature.  After  1882  electors  woe  cnca 
by  general  ticket  in  all  the  states 
&(outh  Carolina,  where  the  legislatare 
them  up  to  and  inc1oding^lt<60.  JowMk 
1860,  Senate,  pp.  12,  13;  House,  11,  IS.  17 
And  this  was  the  mode  adopted  by  Florida  k 
1868  (Laws  1868,  p.  166),  and  by  ColocadD  ii 
1876,  as  prescribed  by  g  19  of  the  scbedile  » 
the  constitution  of  the  State,  m-hich  vn  «r 
mitted  into  the  Union  August  1, 1871  Gcl 
Laws  CoL  1877,  pp.  79,  m* 

Mr,  Juttiee  Story,  in  considerioe  the  i 
in  his  Commentaries  on  the  OonstHaiioa, 
writing  nearly  fifty  years  after  the  adoptioa  e( 
that  instrument,  after  stating  ihjit  *'ii  soar 
states  the  legislatures  have  ducclly  cboieB  thi 
electors  by  themselves;  in  others,  tbcr  hsn 
been  chosen  by  the  peopk  1^  n  gneral  tktai 
throughout  the  whole  State;  and  in  othen,  If 
the  people  by  electoral  districts,  fixed  by  tti 
legislature,  a  certain  number  of  dectofi  m; 
apportioned  to  each  district.**  adds:  *'So 
question  has  ever  arisen  as  to  the  constitotfaMK- 
ty  of  either  mode,  except  that  by  n  dired  Met 
by  the  legislature.  But  this,  tboogb  ota 
doubted  by  able  and  ingenioos  minds  (S I3M, 
Deb.  100, 101),  has  been  firmly  esUbliiM  k 
practice  ever  since  the  adoption  of  the  Oosrii^ 
tution,  and  does  not  now  seem  to  sdritrf 
controversy,  even  if  a  suitable  tribaaal  etiteA 
to  adjudicate  upon  it."  And  be  reiBarki  tte 
*'  it  has  been  thoufrht  desirable  by  maayitsto* 
men  to  have  the  Constitution  amended  to  if  h* 
provide  for  a  uniform  mode  of  cboioe  hj  tW 
people."    Story,  Const  1st  ed.  §  146S 

Such  an  amendment  was  urged  at  the  \imf 
of  the  adoption  of  the  12tb  Amendmest,  *> 
suggestion  being  that  all  elec^iors  tfaooM  ^ 
chosen  by  popular  vote,  the  states  to  bed»fiii(< 
for  that  purpose  into  districts.    It  wis  \kw^^ 

*  See  Stanwood  on  PresMentUl  ElecOov  <M 
ed.)  and  Appleton*^  Presidential  Oooots.  P*^ 
2Lalor'8  Eoc.  Pol.  Rclence.  SB;!  HOd.  HH.  T 
8.  (Rev.  Ed.)  88, 882.  689;  6  HIM.  H»rt,  U.  S.  »  ? 
1 8chouler'8  Htot.  U.  8. 73«  834; 2 Sdiouler^  Hi*>  t- 
S.  184:8  Schouler^s  Htet.  U.  a  aai«»tAdi5 
Hist.  U. 8. 201:  4  Adams' HM.  U.S.  «5*.«  A^ 
Hist.  U.  8.  400.418:9  Adams*  Htot.  U.S. !» If 
Master^s  Hist.  People  U.  8.  525;  S  MollMl«r^EB^ 
People  U.  8.  85,  609: 8  McMnster'S  Utot  f90t^St 
188, 188. 194.  817;  2  Scarf's  Hist.  Md.  SCT;  f  Bntfw^ 
Maes.  835:  Life  of  Plum<»r.  104: 8  NOm*  BtgjgifJi 
6  NUes'  Reirlster.  872;  9  Nlles*  nuatoHiTaig^ 
NUes*  Regtoter,  45. 177, 409:  U  NOe?  nnW  •^^ 

N«  r.  • 
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>  aiciUn  in  OoDgreas  In  December,  1818,  but  tbe 
solutloo  for  sabmittiDg  tbe  amendment  failed 
•  be  carried.    Tbe  amendment  was  renewed 
I  the  Houae  of  Representatives  in  December, 
n.6,  and  a  proviaion  for  tbe  division  of  tbe 
ates  into  single  districts  for  tbe  cboice  of 
if  cf  ors  received  a  majority  vote,  but  not  two 
lirds.     Like  amendments  were  offered  in  the 
enate   by  Messrs.  Sanford  of   New  York, 
Hckenon  of  New  Jers^  and  Macon  of  Nortb 
/arolina.     December  11,  1828,  Senator  Ben- 
on  introduced  an  amendment  providing  tbat 
ach  le^lature  sbould  divide  its  State  into 
lectoral  districts,  and  tbat  tbe  voters  of  eacb 
Listrict  '*sboo1d  vote,  in  tbeir  own  proper  per- 
onsy**  for  President  and  Vice  President,  but  it 
vas  not  acted  upon.    December  16,  and  De- 
xmber  24, 1828,  amendments  were  introduced 
n  tbe  Senate  by  Messrs.  Dickerson  of  New 
Jerser  and  Van  Buren  of  New  York,  requir- 
ing the  choice  of  electors  to  be  by  districts, 
but  these  and  others  failed  of  adoption,  al- 
though there  was  favorable  action  in  tbat  di- 
rection by  tbe  Senate  in  1818, 1819  and  1822. 
December  22. 1828,  an  amendment  was  intro- 
duced in  tbe  House  by  Mr.  McDuffle  of  South 
Carolina,  providing  tbat  electors  should  be 
chosen  by  districts  assigned  by  tbe  legislatures 
but  action  was  not  taken.*    The  subject  was 
again  brought  forward  in  1835,  1844,  and  sub- 
sequently, but  need  not  be  furtberdwelt  upon, 
except  that  it  may  be  added  tbat,  on  tbe  28tb 
of  May,  1874,  a  report  was  made  by  Senator 
Morton,  chairman  of  tbe  Senate  Committee  on 
Privileges  and  Elections,  recommending  an 
amendment  dividing  tbe  states  into  electoral 
districts,  and  tbat  tbe  majority  of  tbe  popular 
▼ote  of  eacb  district  sbould  give  tbe  candidate 
one  presidential  vote,  but  this  also  failed  to  ob- 
tain action.    In  this  report  it  was  said:    "Tbe 
appointment  of  these  electors  is  tbus  placed 
absolutely  and  wholly  with  tbe  legislatures  of 
tbe  several  states.    Tbev  may  be  chosen  by 
the  legislature,  or  tbe  legislature  may  pro- 
vide that  they  shall  be  elected  by  the  people  of 
the  Slate  at  large,  or  in  districts,  as  are  mem- 
bers of  Congress,  which  was  the  case  formerly 
in  many  states;  and  it  is  no  doubt  competent 
for  the  legislature  to  autborize  tbe  governor, 
or  tbe  supreme  court  of  tbe  State,  or  any 
other  agent  of  its  will,  to  appoint  these  electors. 
This  power  is  conferred  upon  the  legislatures 
of  the  states  by  tbe  Constitution  of  the  United 
States,  and  cannot  be  taken  from  them  or 
modified  bv  their  state  constitutions  any  more 
than  can  tbeir  power  to  elect  Senators  of  tbe 
United  States.    Whatever  provisions  may^  be 
made  by  statute,  or  by  the  state  constitution, 
to  choose  electors  by  the  people,  there  is  no 
doubt  of  the  right  of  tbe  legislature  to  resume 
the  power  at  any  time,  for  it  can  neither  be 
taken  away  nor  abdicated."    Senate  Rep.  1st 
Sess.  48d  Cong.  No.  895. 

From  this  review,  in  which  we  have  been 
assisted  by  the  laborious  research  of  counsel, 
and  which  might  have  been  greatly  expanded, 
*t  is  seen  that  from  tbe  formation  of  the  gov- 
smment  ontfl  now  tbe  practical  construction 
of  the  clanse  hat  conceded  plenary  power  to 

n  Beotoo^  Thirtj  Tears  View.  87:  6  Bent.  Oonflr« 
Deb.me77;  TBenZ  Ooug.  Deb.  472-74. 600;  8 Nfles 
Beg.MI)L8M:llNlle8Beff.a».  874.08,849;  Annate* 
OooirraSiMlM.  847. 
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tbe  state  legislatures  in  the  matter  of  tbe  ap- 
pointment of  electors. 

Even  in  tbe  heated  controven^  of  1876-'77 
the  electoral  vote  of  Colorado  cast  by  electors 
chosen  by  the  legislature  passed  unchallenged; 
and  our  attention  has  not  been  drawn  to  any 
to  any  previous  attempt  to  submit  to  the  courts 
tbe  determination  of  the  constitutionality  of 
state  action. 

In  short,  the  appointment  and  mode  of  ap- 
pointment of  electors  belong  exclusively  to  the 
states  under  tbe  Constitution  of  tbe  United 
States.  They  are,  as  remarked  by  Mr,  Justice 
Gray  in  Be  Green,  184  U.  S.  8T7,  879  [88: 951, 
96'iJ  *'no  more  officers  or  agents  of  the  United 
States  than  are  tbe  members  of  tbe  state  legis- 
latures when  acting  as  electors  of  Federal 
senators,  or  tbe  people  of  tbe  states  when  act- 
ing as  the  electors  of  representatives  in  Con- 
gress." Congress  is  empowered  to  determine 
the  time  of  choosing  tbe  electors  and  the  dav 
on  which  they  are  to  give  tbeir  votes,  which 
is  required  to  be  the  same  day  throughout  the 
United  States,  but  otherwise  tbe  power  and 
jurisdiction  of  tbe  State  is  exclusive,  with  the 
exception  of  tbe  provisions  as  to  the  number 
of  electors  and  tbe  ineligibility  of  certain  per- 
sons, so  framed  that  congressional  and  Federal 
influence  might  be  excluded. 

The  question  before  us  is  not  one  of  policy 
but  of  power,  and  while  public  opinion  bad 
gradually  brought  all  the  states  as  matter  of 
fact  to  the  pursuit  of  a  uniform  system  of 
)>opular  election  by  general  ticket,  that  fact 
does  not  tend  to  weaken  the  force  of  contem- 
poraneous and  long  continued  previous  prac- 
tice when  and  as  different  views  of  expediency 
{)re vailed.  Tbe  prescription  of  the  written 
aw  cannot  be  overthrown  because  the  states 
have  latterly  exercised  in  a  particular  way  a 
power  which  they  might  have  exercised  in 
some  other  way.  The  construction  to  which 
we  have  referred  has  prevailed  too  long  and 
been  too  uniform  to  Justify  us  in  interpreting 
the  language  of  the  Constitution  as  conveying 
any  other  meaning  than  has  heretofore  been 
ascribed,  and  must  be  treated  as  decisive. 

It  is  argued  that  the  district  mode  of  choos- 
ing electors,  while  not  obnox^'ois  to  constitu- 
tional objection,  if  tbe  operation  of  tbe  electoral 
system  bad  conformed  to  its  original  object 
and  purpose,  had  become  so  in  view  of  the 
practical  working  of  that  system.  Doubtless 
It  was  supposed  that  the  electors  would  exercise 
a  reasonable  independence  and  fair  judgment 
in  the  selection  of  the  Chief  Executive,  but  ex- 
perience soon  demonstrated  that,  whether 
chosen  by  the  legislatures  or  by  popular  suf- 
frage on  generS  ticket  or  in  districts,  they 
were  so  chosen  simply  to  register  the  will  of 
the  appointing  power  in  respect  of  a  particular 
candidate.  In  relation,  then,  to  the  independ* 
ence  of  the  doctors  the  original  expectation 
may  be  said  to  have  been  frustrated.  Miller, 
Const  Law,  149;  Rawle,  Const.  60;  Story, 
Const.  $  1478,  The  Federalist,  No.  68.  But 
we  can  perceive  no  reason  for  holding  that  the 
power  confided  to  tbe  states  by  the  Constitu* 
tion  has  ceased  to  exist  because  tbe  operation 
of  the  system  has  not  fully  realized  the  hopes 
of  those  by  whom  it  was  created.  Still  less 
can  we  recognize  the  doctrine,  that  because 
the  Constitution  has  been  found  in  the  march 
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of  time  raffldently  oomprebensiYe  to  be  m)]i* 
dible  to  ooDditioos  Dot  within  the  minds  ox  its 
fmmers,  and  not  arising  In  their  time.  It  may 
therefore,  be  wrenched  from  the  subjects  ex- 
pressly embraced  within  It,  and  amended  by 
Judicial  decision  withoat  action  by  the  desig- 
nated organs  to  the  mode  by  which  alone 
amendments  can  be  made. 

Nor  are  we  able  to  dlso^^er  any  conflict 
between  this  act  and  the  14tLiand  16tn  amend- 
ments to  the  Gonstitution.  The  14tb  Amend- 
ment provides:  4 

"Ssa  1.  All  persons  bom  or  naturalized  to 
the  XJnited  States,  and  subject  to  the  Jurisdic- 
tion thereof,  are  citizens  of  the  United  States 
and  of  the  State  wherein  they  reside.  No 
State  shall  make  or  enforce  any  law  which 
shall  abridge  the  privileges  or  immunities  of 
citizens  of  the  United  States;  nor  shall  any 
State  deprive  any  person  of  life,  liber^,  or 
property,  without  due  process  of  law;  nor 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  law& 

''Sbc.  2.  Representatives  shall  be  appor- 
tioned among  the  several  states  accordiog  to 
their  respecth^e  numbers,  counttog  the  whole 
number  of  persons  to  each  State,  excluding 
Indians  not  taxed.  But  when  the  right  to 
vote  at  any  election  for  the  choice  of  electors 
for  President  and  Vice  President  of  the  United 
States,  representatives  to  Congress,  the  execu- 
tive and  Judicial  ofl9cers  of  a  State,  or  the 
members  of  the  legislature  thereof,  is  denied 
to  any  of  the  male  tohabitants  of  such  State, 
beingtwenty-one  years  of  age,  and  dtizeos  of 
the  united  States,  or  in  anv  way  abridged, 
except  for  partidpstion  in  rebeUion,  or  other 
crime,  the  basis  of  representation  tberdn  shall 
be  reduced  in  the  proportion  which  the  num- 
ber of  such  male  dtizens  shall  bear  to  the 
whole  number  of  male  dtizens  twenty-one 
years  of  age  in  such  State." 

The  first  section  of  the  16th  Amendment 
reads:  "The  right  of  dtizens  of  the  United 
States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State  on  ac 
count  of  race,  color,  or  previous  condition  of 
servitude." 

In  Slaughter  House  Ckuee,  88  U.  S.  16  WalL  86, 
[21:  894]  this  court  held  that  the  first  clause  of 
the  14th  article  was  primarily  intended  to 
confer  dtizenship  on  the  negro  race;  and, 
secondly,  to  give  definitions  of  citizenship  of 
the  United  States,  and  dtizenship  of  the 
states,  and  It  recognized  the  distinction  be- 
tween dtizenship  or  a  State  and  citizenship  of 
the  United  States  by  those  definitions;  that  the 
privileges  and  Immunities  of  dtizens  of  the 
states  embrace  generallv  those  fundamental 
dvil  rights  for  the  socunty  and  establishment 
of  which  organized  sodety  was  Instituted,  and 
which  remfun,  with  certain  exceptions  men- 
tioned in  the  Federal  Constitution,  under  the 
care  of  the  state  governments;  while  the  priv- 
ileges and  immunities  of  citizens  of  the  United 
States  are  those  which  arise  out  of  the  nature 
and  essential  character  of  the  national  govern* 
ment,  the  provisions  of  its  Constitution,  or  Its 
laws  and  treaties  made  In  pursuance  thereof; 
and  that  it  is  the  latter  which  are  placed  under 
the  protection  of  Congress  by  the  second 
dause  of  the  14th  Amendment. 

We  dedded  in  Minor  v.  HappermU,  88  U. 
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&  21  WaD.  188  [22:  8871,  tktt  tka  i^ht  af 

suffrage  was  not  neceasanly  ooe  oC  fte  prH 

llegea  or  Immunities  of  chizeiiskip  beioR  ikt 

adoption  of  the  14tli 

that  amendment  does  not  add  to 

and  Immunities,  bat  ajmply 

dlUonal  guaran^  for  the  proleetioa  of  soek  s* 

the  dtizen  already  has:  that  at  tbe  tiae  af  tk^ 

adoption  of  that  amendment,  waSrw^  wm  boc 

coextensive  with  the  dtuensiiip  of  the  8Mp^. 

nor  was  it  at  the  time  <A  the  adopcka  of  the 

Constitudon;  and  that  ndtber  the  CVMlilMiiii 

nor  the  14th  Amendment  made   aD   dUmm 

voters. 

The  15th  Amendment  exempted  atneas  ^ 
the  United  States  from  dlscrimiBetiQe  la  At 
exerdse  of  the  elective  franchii 
race,  color,  or  previous  cooditioa  of  < 
The  right  to  vote  in  the  states 
states,  but  the  right  of  exemptioB 
prohibited  discrimtoatian  oomc 
united  States.  The  first  has  not 
or  secured  by  the  Coostitatioo  of  tke^ 
States,  but  the  last  has  been.  Umiiti* 
Oruikehank,  92  U.  8.  548  ^8:  588]:  Ut^ 
States  V.  Beeee,  82  U.  &  214  [28:  66^ 

If  because  it  happened,  at  the  timst  of  te 
adoption  of  the  l^h  AmeDdmeDt,  thatlko« 
who  exercised  the  elective  francfche  ia  iftt 
State  of  Michigan  were  entitled  to  tcu  fer  C 
the  presldenti^  electors*  this  rigiil  wai  icr 
dered  permanent  by  that  ameodmeol,  tea  tkt 
second  clause  of  artide  n.  has  been  so  aaeas 
ed  that  the  states  can  no  longer  apponc  if 
such  nuinner  as  the  l^;islaturaa  tbHteimm 
direct;  and  yet  no  such  result  is  indlGaMd  ^ 
the  languf^  used  n(»*  are  the  miueulmtm 
necessarily  inconsistent  with  that  daiiM  '  TV 
first  section  of  the  14th  Amendmeai  doa  wc 
refer  to  the  exercise  of  the  eleetiire  fnackir, 
though  the  second  provides  that  If  tkeiifefette 


vote  Is  denied  or  abridged  to  aar  male  taa 
tant  of  the  Sute  havtog  attained  iBaJorify  vd 
being  a  dtizen  of  the  United  States,  tbca  ikr 
basis  of  representation  to  which  tmeh  State  a 
entitled  In  the  Congress  shall  be  prop0cti» 
atdy  reduced.  Whenever  presldeDtisl  ikutfi 
are  appointed  by  popular  election,  thea  ik 
right  to  vote  cannot  be  denied  or  ubhi^- 
without  invoking  the  penal^.  and  so  of  iW 
right  to  vote  for  representatives  is  Ooam*^ 
the  executive  and  Judicial  olBoers  of  a  9:1*'. 
or  the  memben  of  the  leaislatare  thcfvo^ 
The  right  to  vote  totended  to  be  pioaer^i: 
refera  to  the  right  to  vote  as  esubtisbed  hf  tW 
laws  and  constitution  of  the  Stale.  Thm  *• 
no  color  for  the  contention  that  mdcr  tW 
amendments  every  male  tohabttant  ef  tit 
State  bdng  a  ddzra  of  the  United  Slaia  h» 
from  the  time  of  his  majority  a  tight  to  voit 
for  presidential  dectors.       % 

The  obled  of  the  l<lh  Amendaseet  is  iv^ 
spect  of  citizenship  ww  to  pceaerre  iqasMty  d 
rights  and  to  prevent  discrimluatloa  as  U/tw9* 
dtizens,  but  not  to  radtcally  change  thswlolr 
theory  of  the  relations  of  toe  state  aad  PMnl 
governments  to  each  other,  and  of  bo^ifov 
emments  to  the  people.  A  Eeaumier,  HI  T 
S.  486  \U:  512]. 

The  tnbibitlon  that  do  Stale  ahaD  6Btfi^ 
any  person  within  Its  Jorisdlcttoa  of  tfcssfisj 
protection  of  the  laws  was  dedgned  10  |iw««t 
any  person  or  dass  of  peraoas  tram  Ml 
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isled  oot  as  a  fpedal  snbject  for  discrimi- 
cting  and  hostile  MddaUoii.  Pembina  Con- 
lid€Uea  A  Min.  d  M.  Co,  t.  P^ntyloania, 
!5  XJ.  8.  181, 188  [81:  650,  668]. 
In  SiM^  T.  MiuouTi,  120  U.  8.  68,  71  [80: 
'H,  5»Oj,  Mr.  Juitiee  Field,  speaking  for  the 
lurt,  said:  "The  14th  Amendment  to  the 
OQstitutioQ  of  the  United  States  does  not  pro- 
ibit  les;islation  which  Is  limited  either  in  the 
t>}ects  to  which  it  is  directed,  or  by  the  terri- 
»ry  ^within  which  it  Is  to  operate.  It  merely 
squires  that  all  persons  sabjected  to  such  leg- 
lalion  shall  he  treated  alike,  under  like  dr- 
amstances  and  conditions,  both  in  the  privi- 
tees  and  In  the  liabilities  imposed.  As  we 
&id  in  speaking  of  the  14th  Amendment: 
Class  legislation,  discriminating  affainst  some 
nd  favoring  others,  is  prohibited;  out  legisla- 
ion  ^wbich,  in  carrying  out  a  public  purpose, 
B  limited  In  its  application,  if  within  the 
phere  of  its  operation  it  affects  alike  all  per- 
ions  similarly  situated,  is  not  within  the 
kxnendment'  Rurbier  t.  ConnoUy,  118  U.  8. 
V7  [28:  928]." 

IT  presidential  electors  are  appointed  by  the 
legislatures,  no  discrimination  is  made:  if  they 
are  elected  in  districts  where  each  citizen  has 
an  equal  right  to  TOte,  the  same  as  any  other 
dtizeo  has,  no  discrimination  is  made.  Un- 
less the  authority  vested  in  the  legislatures  by 
tbe  second  clause  of  section  1  of  article  n.  has 
been  devested  and  the  State  has  lost  its  power 
of  appointment,  except  in  one  manner,  the 
position  taken  on  behalf  of  relators  is  unten- 
able, sod  it  is  apparent  that  neither  of  these 
ameDdments  can  be  given  such  effect. 

Tbe  third  clause  of  section  one  of  article  n. 
of  tbe  Constitution  is:  **Tbe  Congress  may 
determine  the  time  of  choosing  the  electors, 
and  tbe  day  on  which  they  shall  give  their 
votes;  which  day  shall  be  the  same  through- 
out tbe  United  States." 

TJtider  the  Act  of  Congress  of  March  1, 
1792.  (1  Stat,  at  L.  289,  chap,  vm.)  it  was 
provided  that  the  electors  should  meet  and 
give  their  votes  on  the  first  Wednesday  in  De- 
cember at  such  place  In  each  State  as  should 
be  diriMited  by  the  legislature  thereof,  and  by 
Act  of  Congress  of  January  28, 1846,  (5  Stat. 
at  If.  721)  that  the  electors  should  be  appointed 
in  each  State  on  the  Tuesday  next  after  tbe 
first  Monday  in  the  month  of  November  in 
the  year  in  which  they  were  to  be  appointed; 

Jtrovided  that  each  State  might  by  law  provide 
or  the  filling  of  any  vacancies  in  its  college  of 
electors  when  such  college  meets  to  give  its 
electoral  vote;  and  provMed  that  when  any 
State  shall  have  held  an  election  for  the  pur- 
pose of  choosing  electors  and  has  failed  to 
make  a  choice  on  the  day  prescribed,  then  the 
electors  may  be  appointed  on  a  subsequent  day 
in  such  manner  as  the  State  may  by  law  pro- 
vide. These  provisions  were  carried  forward 
into  sections  181, 188,  184,  and  186  of  tbe  He- 
vised  Statutes,  Bev.  Stat,  title  m.  chap.  l. 
p.  22. 
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By  the  Act  of  Conness  of  February  8, 1887, 
entitled  "An  Act  to  Fix  the  Day  far  the  Meet- 
ing of  the  Electors  of  President  and  Vice 
President,''  etc,  (24  Stat  at  L.  878)  H  was 
provided  that  the  electors  of  each  State  should 
meet  and  give  their  votes  on  the  second  Mon- 
day to  January  next  following  thdr  appoint- 
ment. The  state  law  to  question  here  fixes 
the  first  Wednesday  of  December  as  the  day 
for  the  meeting  of  the  electors,  as  originally 
designated  by  Congress.  In  this  respect  it  is 
to  conflict  with  tbe  Act  of  Congress,  and  must 
necessarily  give  way.  But  this  part  of  the 
act  is  not  so  inseparably  connected  in  sub- 
stance with  tbe  other  parts  as  to  work  the  de- 
struction of  tbe  whole  act  Striking  out  the 
day  for  the  meeting,  which  had  already  been 
otherwise  determined  by  the  Act  of  Congress, 
the  act  remains  complete  in  itself  and  capable 
of  being  carried  out  in  acccirdance  with  tbe 
legislative  totent  Tbe  state  law  yields  only 
to  the  extent  of  the  collision.  Cooley,  Const, 
lim.  ♦178;  Com,  v.  KimbdU,  24  Pick.  359; 
BovhUm  V.  Moore,  18  U.  8.  5  Wheat.  1,  49  [5: 
19,  80].  The  construction  to  this  effect  by  tbe 
state  court  is  of  persuasive  force,  if  not  of  con- 
trolling weight. 

We  00  not  think  this  result  affected  by  tbe 
provision  in  act  No.  60  in  relation  to  a  tie 
vote.  Under  the  constitution  of  tbe  State  of 
Michigan,  in  case  two  or  more  persons  have 
an  equal  and  tbe  higbest  number  of  votes  for 
any  oflSce,  as  canvsiwed  by  the  board  of  state 
canvassers,  the  legislature  in  joint  convention 
chooses  one  of  these  persons  to  fiU  the  office. 
This  rule  is  recognized  to  this  act,  which  also 
makes  it  the  duty  of  the  governor  in  such  case 
to  convene  the  legislature  In  special  session 
for  the  purpose  of  its  application,  immediately 
upon  the  determtoation  by  tbe  board  of  state 
canvassers. 

We  entirely  agree  with  the  Supreme  Court 
of  Michigan  that  it  cannot  be  held  as  matter 
of  law  that  the  legislature  would  not  have 
provided  for  being  convened  In  special  session 
but  for  tbe  provfiion  relattog  to  the  time  of 
the  meeting  of  the  electors  contained  to  the 
act;  and  are  of  opinion  that  that  date  may  be 
rejected  and  tbe  act  be  held  to  remain  other- 
wise complete  and  valid. 

And  as  the  State  is  fully  empowered  to  fill 
any  vacancy  which  may  occur  in  its  electoral 
college,  when  it  meets  to  give  its  electoral  vote, 
we  find  nothing  in  the  mode  provided  for  an- 
ticipating such  an  exigency  which  operates  to 
invalidate  tbe  law. 

We  repeat  that  the  main  question  arlslnff 
for  consideration  Is  one  of  power  and  not  oi 
policy,  and  we  are  unable  to  arrive  at  any 
other  conclusion  than  that  the  act  of  the  leg- 
islature of  Michigan  of  May  1.  1891,  Is  not 
void  as  in  contravention  of  the  Constitution  of 
tbe  United  States  for  want  of  power  to  its  en- 
actment. 

Thejvdgment  tfthe  8uproms  Court  ^  MUh^ 
igan  mtui  be  qfflrmed, 
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B.  VAN   WINKLE   A   COMPANY,   Pfff. 

in  Err., 

9. 

OANTT  CROWELL  bt  al. 
09ee8.  aBeporter^  ed. 49-581) 

Cf^ntraeifor  mU  (f  machinery,  t^feet  of— parol 
etidenee  to  tary  written  eontraet— parol 
guarantee-^legal  conclusion — waiver  of  eondi- 
Hon— stipulation  that  title  shall  not  pass  to 
^  vendee  until  purchase  price  is  paid—me- 
chanic's Uenr—proqf  tf  articles  furnished. 

L  By  a  oontaraot  by  whioh  one  SLgreeA  to  sell  aod 
ship  to  another  certain  machinery^  the  latter  to 
pay  part  of  the  price  on  receipt  of  the  bill  of 
ladioflT  and  the  balance  at  fixed  times  thereafter, 
the  title  to  the  machinery  passed  to  the  latter  on 
delivery  and  payment  of  said  part  of  the  price; 
and  a  chattel  mortgage  given  thereafter  by  the 
vendee  to  his  creditor  for  a  debt  owing  by  him 
and  further  advances  vested  the  title  in  the  mort- 
gagee as  a  bona  fide  purchaser  for  value;  and 
notes  thereafter  given  by  the  vendee  to  the 
vendor  for  the  balance  of  the  purchase  money 
and  Interest  which  contained  the  dkuse  that  the 
title  to  the  property  should  not  pass  to  the  vendee 
until  the  purchase  money  was  paid  in  full  do 
-not  revest  the  title  In  the  vendor  as  against  a 
prior  mortfragee,  who  took  his  mortgage  without 
notice  of  the  claim  for  unpaid  purchase  money 
and  who  duly  recorded  the  same. 

S.  A  written  contract  is  the  evidence  of  what  the 
parties  agreed  to,  and  cannot  be  varied  by  parol 
evidence  of  other  contemporaneous  stipulations. 

8.  Where  a  written  contract  contains  no  guaran- 
tee, parol  evidence  of  one  is  inadmissible. 

4.  The  condition  of  the  title  to  machinery  sold 
and  to  be  delivered  under  a  written  contract  is 
a  conolusioa  of  law  to  be  drawn  from  the  undis- 
puted facts  of  the  case,  and  a  witness  cannot  tes- 
tify to  such  legal  conclusion. 

ft.  A  provision  In  a  contract  for  the  sale  of  ma- 
chinery, that  the  vendee  shall  be  allowed  to  test 
the  machinery  before  accepting  it,  can  be  waived 
by  the  vendee,  and  it  is  waived  by  the  vendee 
giving  a  mortgage  thereon,  after  having  used 
and  operated  it. 

6w  Where  a  written  contract  of  sale  of  goods  con- 
tained no  stipulation  that  tJie  title  should  remain 
In  the  vendor  until  the  purchase  price  was  fully 
paid,  notes  given  for  a  part  of  the  purchase 
money  after  the  title  had  f uUy  vested  in  the 
vendee,  and  whioh  contained  a  provision  that  the 
title  should  not  pass  to  the  vendee  untD  the  pur- 
chase money  is  paid  in  full,  can  only  constitute  a 
mortgage,  which  if  not  duly  reoorded,  is  void  as 
to  other  mortgagees  without  notice. 

T.  A  suit  to  enforce  a  mechanic^  lien  by  the 
vendor  against  the  vendee  of  personal  property 
It  an  election  to  treat  the  title  to  the  property  as 
In  the  vendee. 

t.   Where  machinery  is  aoHA  and  delivered  to  the 


vendee,  the  vendor,  in 
dltions  to  it  subsequently 
ttfy  the  articles  subeeqneotiy' 

[No.  88.] 
Argued  March  SO,  189S.  DoeideiOdLiU 


IN  ERROR  to  the  Circuit  Court  of  teCyi' 
ed  States  for  the  Middle  Dittrict  of 
ma,  to  review  a  judgment  in  favor  ci 
ants  in  an  action  of  detinue  to  recover 
machinery.    Afflrmed. 

The  facts  are  slated  in  the  opinioB. 

Messrs.  W.  A.  Chmter  aod  Jae^  BL 
Roqnemorey  for  plaintiffs  in  error: 

Personal  property  does  not  becoae  nsfcr 
even  in  favor  of  mortgagees  or  pnrrh— ii  ff 
tbe  agreements  between  the  veodor  of  te 
personalty  and  tbe  owner  of  the  land  ptuuiu 
as  between  tbem,  its  character  as  perscatkr 

Ford  V.  CM,  20  N.  Y.  844;  RusseO  v.  M 
ards,  10  Me.  429.  25  Am.  The  254;  fl^t. 
Dinkerhoff,  57  Cai.  8,  40  Am.  Rep.  107;  lifl 
V.  Barton,  53  N.  Y.  877,  18  Am.  Bepc  87: 
Sisson  V.  RMard,  75  N.  Y.  542;  GUAs  Mmik 
Mills  Co.  V.  Quinn,  76  N.  Y.  28,  S2  Asl  ftvi 
259;  Foster  v.  Mabe,  4  Ala.  402,  97  A&  D& 
749;  Harris  v.  Pou>ers,  57  Ala.  144. 

Notwithstanding  tbe  macbinerr  mar  ksm 
been  exactly  conformable  to  the  stipolsMi  d 
the  contract,  it  would  not,  under  such  sfi» 
ment,  belong  to  the  vendees  nntO  tberr  wa  i 
meeting  of  the  minds  of  tbe  vendocs  sad  i» 
dees  on  the  point  of  tender  bj  one  sad  accept 
ance  by  the  other.  And  this,  notwithiCssiiin 
tbe  possession  of  the  machinery  msy  pdv 
thereto  have  been  with  the  vendees. 

Pope  Y.  Aais,  115  U.  8.  871,  872  [«« 
NorHngton  v.  Wright,  115  U.  8. 188  01:  »^ 
Filley  v.  Pope,  115  U.  8.  213  [29: 8721:  a» 
land  RoUina  MiU  Co.  v.  Bhodes,  121  U.  a  S 
r80:  920];  Benjamin,  Sales,  ^  1848,  lift;! 
Lead.  Cas.  Eq.  (ed.  1879)  p.  80. 

The  legal  tit  le  was  still  in  the  veodor.  WW 
ever  buys  property  must  at  Ids  perfl  ^ 
notice  of  the  legal  title.  There  is  ao  isd 
doctrine  known  to  the  law  as  that  of  givisf  i 
mere  possessor  of  personal  property  a  licM  » 
convey  a  greater  interest  than  he  hiiMctf  te 

8/tauf  T.  Merchants  Nat.  Bank  ^A  Utk 
101 U.  8.  565.  566  (25:  8941;  2  Kent,  Otm  m 
Fairbanks  Y.  Eureka  Co.  67  Ala.  112.  Ill 

There  is  no  such  thing  as  a  bona  Mi  p» 
chase  of  personal  property  so  as  lo  dsint  tki 
legal  Utle. 

Fairbanks  t.  Eureka  Oo.  suprm;  Biiwttdk 
T.  Zugbaum,  5  Mont.  844,  51  Am.  Rtp^  ^ 
Sumner  v.  Woods,  67  Ala.  189,  42  A&  Bf 
104;  Marvin  8qfe  Co,  t.  NorUn^  48  H.  i.  L 
412,  57  Am.  Rep.  566.  and  note;  Bsrkm  * 
Russett,  118  U.  8.  668  [80:  285):  Wmttn  t 
Teleff.  Oo.T.  Darenpori,VlXJ.&.mm:yH!i 
Fosdick  T.  aehdtt,  99  U.  8.  286  p(:M];  Ok 


NOTB.— ^  to  ortdeofdenee  at  appKeoNe  to  wrttf en  I    Astn  tmemadMinootanMfti 


wntracU,  see  note  to  Bradley  v.  Washington,  A.  ft 
G.  Steam  Packet  Go.  10: 72. 

j|  a  to  parol  eiTtdenee  0/ preiTfcMisfMaotlatlofu  wikea 
odmiuiiAe  to  afftet  a  vniJtUn  eoniraOt^  see  nau  to 
Union  Mut.  L.  Ins.  Oo.  V.  Mowry,  24:  874. 

As  Ut  eonStruciion  of  writUn  oontrtiets;  how  far  a 
QuestCon  for  the  cowrt,  see  note  to  Ward  v.  United 
States,  SO:  792. 

As  to  eontraeta;  their  interpretation  and  vaiUittv, 
see  note  to  Bell  v.  Bruen.  II:  80. 
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u>hen  IrMtepsndaiit, 
Orr,  6: 600. 

A9  to  eontraeti,  perfonmames^ 
nonpe^formcmee  of  otherpewtworkm 
performanee,  see  note  to  United 
2S:4a. 

As  to  contracts  for  futwredeSSoent  of 
options;  wager  conSraeU.  see  nets  to 
liar,  28:285. 


noCs  to   Ouifchuiist* 


ataisi  v.Mfc 
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it  and  permitthig  Belser  &  Parker  to  operate 
it)  until  upon  the  settlement  made  after  sucb 
iospectioD  in  December,  1885;  and  that  Belser 
&  Parker,  prior  to  that  lime,  did  not  accept 
the  machinery  as  a  compliance  with  the  con- 
tract, and  then  only  accepted  it  conditionally 
upon  tbe  plaintiflfs  supplying  and  changinj^ 
certain  parts  of  the  machinery.  That  testi- 
mony was  admitted  against  the  objection  of  the 
defend  ED  ts,  and  then  on  their  motion  was 
excluded ;  and  to  the  latter  action  of  the  court 
tbe  plaintiffs  excepted.    » 

The  same  witness  testified  that  the  machin- 
ery was  manufactured  under  a  guarantee,  and 
that  tbe  plaintiff  permitted  its  operation  by 
Belser  &  Parker  in  order  that  it  mip:ht  be 
fully  tested.  That  testimony  was  objected  to 
when  offer^,  but  was  admitted,  and  was  then 
excluded  on  motion  of  tbe  defendants;  to  which 
action  of  the  court  the  plaintiffs  excepted. 

It  was  also  testified  that,  under  the  terms  of 
tbe  contract  for  the  machinery,  the  plaintiffs 
were- to  erect  it,  but  the  testimony,  on  motion 
of  the  defendants,  was  excluded  on  the  ground 
that  tbe  written  contract  was  the  evidence  of 
what  tbe  plaintiffs  agreed  to  do.  To  that  rul- 
log  of  the  court  the  plaintiffs  excepted. 

All  tbat  testimony,  we  think,  was  properly 
excluded.  E.  Van  Winkle  testified  that  he 
made  no  contract  with  Belser  &  Parker  ex- 
cept the  one  contaihed  in  the  written  order 
from  them  which  he  accepted.  Tbat  contract 
contained  no  guarantee,  except  the  implied 
guarantee  that  the  machinery  should  be  rea- 
sonably tit  for  the  uses  for  which  it  was  sold. 
It  contained  an  express  direction  to  the  plain- 
tiffs to  ship  the  muchinery  to  Belser  &  Parker 
at  Mitchell's  Station,  Alabama,  and  an  express 
provision  tbat  tbe  plaintiffs  were  to  furnish  a 
specified  part  of  the  force  necessary  to  erect  the 
machinenr.  The  plaintiffs  were  never  in  pos* 
bession  of  the  mill. 

The  condition  of  the  title  to  the  machinery, 
on  and  prior  to  December  4,  1886,  was  a 
conclusion  of  law,  to  be  drawn  from  the  un- 
disputed facts  of  the  case:  and  the  witness 
could  not  testify  to  such  lesral  conclusion.  The 
contract  contained  no  stipulation  that  Belser 
&  Parker  were  to  be  Ediowed  to  test  the 
machinery  before  accepting  it.  Moreover,  any 
provisions  in  regard  to  erecting  or  testing  the 
machinery  would  have  been  for  the  benelt  of 
Belser  &  Parker,  and  could  have  been  waived 
by  them.  They  bad  a  right  to  accept  it  with- 
out testing  it,  and  even  before  its  erection;  and 
tbe  plaintiffs  had  no  right  to  insist  that  it  should 
not  be  accepted  until  after  those  things  had 
been  done.  Whenever  Belser  &  Parker  did 
any  act  which  showed  that  they  had  waived 
those  things  and  accepted  the  machinery,  the 
title  to  it  vested  at  once  in  them;  and,  as  to 
innocent  purchasers,  such  as  the  mort^gees 
^ere,  the  title  could  not  be  revested  m  the 
plaintiffs.  Belser  &  Parker  manifested  their 
Acceptance  of  the  machinery  by  giving  the 
mortgages,  after  having  usen  and  operated  it. 

By  the  terms  of  the  contract.  on<3  of  tbe 
payments  was  to  be  made  by  Belser  &  Parker 
on  their  receipt  from  tbe  plaintiffs  of  tbe  bill 
of  lading;  and  under  that  provision,  tbe  title 
passed  to  Belser  &  Parker  as  soon  as  tbey 
received  the  machinery,  if  not  before.  By  the 
transfer  of  the  propertv  by  Belser  &  Parker, 

nGU.8. 


by  the  mortga^,  after  they  had  received  it, 

the  title  vested  in  the  mortgagees.    The  latter 

were  bona  fide  purchasers  for  value.    By  the        [50] 

statute  of  Alabama,  three  months  were  allowed 

for  the  recording  of  the  mortgages.    Ala.  Code 

1876,  §  2166.    The  title  to  the  machinery  was 

in  Belser  &  Parker  when  the  mortgages  were 

executed.    The  notes  given  December  11, 1885, 

conferred  no  title  which  related  back  to  a  prior 

date.    The  most  favorable  construction  that 

could  be  given  to  them  would  be  that  they 

constituted  a  mortgage  executed  on  December 

11,  1885;  and  prior  to  that  date  the  mortgage 

to  Lehman,  Durr  &  Co.  had  been  given.    If  the 

plaintiffs  could  recover  at  all  in  this  suit,  it 

must  be  against  all  of  the  defendants.    They 

could  not  recover  against  Crowell,  bcKiause  he 

held  as  bailee  of  all  the  other  defendants.    If 

the  title  of  Lehman,  Durr  &  Co.  was  better 

than  that  of  the  plaintiffs,  Crowell  did  not 

detain  the  propertv  wrongfuDy;  and  the  gist 

of  the  action  was  that  he  wrongfully  detained 

it  at  tbe  time  the  suit  was  brought. 

If  the  notes  of  December  11,  1885,  vested 
any  title  in  the  plaintiffs,  those  notes  were 
never  recorded,  and  there  is  no  evidence  that 
Pollak  &  Co.  had  any  notice  of  the  daim  of 
the  plaintiffs  under  those  notes,  at  Uie  time 
Pollak  &  Co.  took  their  mortgage.  There- 
fore, tbat  mortgage  divested  whatever  Idtle  the 
plaintiffs  may  have  had,  as  against  Pollak  & 
Co.  Under  §  2170  of  the  Code  of  Ahibama  of 
1876,  it  was  necessary  that  the  plaintiffs,  so  far 
as  concerned  any  title  claimed  by  them  under 
the  notes  of  December  11,  1885,  should  have 
recorded  the  notes  as  a  conveyance  of  personal 
property.  v 

Moreover,  it  is  shown  that,  prior  to  the  com- 
mencement of  the  present  suit,  the  plaintiffs, 
in  Mav,  1886,  filea  a  mechanics'  lien  as  re- 
spected the  machinery  made  under  the  contract 
of  March  28,  1885,  admitting  a  credit  for  the 
$2,500  and  the  $500,  and  claiming  a  lien  under 
said  contract  and  under  the  three  notes  of  De- 
cember 11,  18»5;  that  in  July,  1886,  they  com- 
menced a  suit  in  a  court  of  the  State  of  Ala- 
bama to  enforce  that  lien;  and  that  that  suit 
was  dismissed  by  the  plaintiffs  without  a  trial 
on  the  merits,  before  tbe  trial  of  the  present 
suit  was  had.  The  assertion  of  that  lien  [51  ] 
treated  the  property  as  the  property  of  Belser 
&  Parker,  and  did  so  after  the  notes  of  De- 
cember 11, 1885,  were  taken.  It  was  incon- 
sistent with  the  existence  in  the  plaintiffs  of  a 
title  to  the  property.  It  treated  the  sale  of 
the  property  to  Belser  &  Parker  as  uncondi 
tional.  In  Lehman  v.  Van  Winkle,  92  Ala.  448, 
the  Supreme  Court  of  Alabama  held  that  by  the 
suit  to  enforce  the  lien  Van  Winkle  &  Co. 
made  an  election  to  treat  the  title  to  the  prop- 
erty as  in  Belser  &  Parkei,  and  tbat  that 
election  could  not  be  affected  by  a  subsequent 
attempt  to  obtain  the  property  by  an  action  of 
detinue.  The  proceedings  to  enforce  the  lien 
were  pendine  when  tbe  present  suit  was 
brought,  in  November,  1886. 

On  tbe  whole  case  we  are  of  opinion  that  the 
trial  court  acted  correctly  in  instructing  the 
lury  to  find  for  the  defendants,  if  the^  be- 
lieved the  evidence.  Even  if  the  plaintiffs 
were  entitled  to  recover  for  any  articles  fur- 
nished to  Belser  &  Parker  after  December  4, 
1885,  tbe  burden  was  upon  them  to  identify 
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tue  articles  which  Belser  &  Parker  received 
after  that  date;  but  do  eyidence  of  such  identi- 
ficatioQ  was  introduced. 

The  plaiotifCs  asked  the  court  to  give  to  the 
iury  eight  several  charges,  which  are  set  forth 
in  the  margin,*  *'but  the  court  severally  refused 
to  give  each  of  said  charges,  and  to  each 
such  refusal  the  plaintiffs  duly  excepted. 
Each  of  said  charges  was  separatdv  asked  and 
separately  refused  and  each  refusal  separately 
excepted  to  by  the  plaintiffs."    We  think  the 


court  properly  refused  to  give  those  cbarge& 
The  questions  involved  in  them  have 
substantially  considered  in   what  bat 
hereinbefore  said,  and  it  is  not 
make  any  further  remarks  upon  them. 
meat  affirmed. 


tu 


Mr.  Jv9tiee 
the  court  when  this  case 
no  part  in  its  decision. 


not  a 
was  argued. 


*  CKarfTsatikedby  iheptaiM4ff$  andrefuaed. 

1.  That  if  the  evidence  shows  that  the  coroplain- 
ants  were  the  manufaoturerv  of  the  machinery  in 
question,  that  would  constitvte  them  the  owners 
until  by  some  complete  act  of  sale  the  title  passed 
to  some  other  person.  And  there  is  no  complete 
act  of  sale  until  there  has  been,  between  the  buyer 
and  the  seiler,  a  full  agreemenc  of  their  minds,  on 
the  part  of  the  vendor  to  port  with  his  ownerstiip 
of  the  property,  and  of  the  vendee  (or  buyer)  to 
accept  and  receive  the  property  as  a  full  compli- 
ance, on  the  part  of  the  seller,  with  his  agreement. 
When  this  agreement  of  the  minds  of  the  buver 
and  seller  takes  place  m  any  oriven  instance  is  a 

auestion  of  intention  to  be  determined  by  a  con- 
deration  of  the  situation  and  surrouudinprs  of  the 
parties  and  the  subject-matter  of  the  contract  and 
the  stipulations  to  oe  observed  and  performed  by 
the  parties  with  respect  thereto.  The  burden  of 
sho  winff  satisfactorily  that  the  title  has  passed  from 
the  orl^nal  owner  to  a  buyer,  rests  upon  the  buver, 
if  he  affirms  that  a  sale  has  tieikon  place;  and  when 
the  contract  is  for  articles  to  be  manufactured,  or 
for  articles  in  existence  at  the  date  of  the  contract, 
with  or  aliout  which  the  seller,  under  the  terms  of 
the  contract,  was  to  do  something  to  put  them  in 
such  condition  as  he  could  insist  upon  an  ac- 
ceptance by  the  buyer,  or  as  is  commonly  said,  in 
a  deliverable  state,  the  property  does  not  pass 
firom  the  vendor  to  the  vendee  unless  it  is  shown 
satisfactorily  that  there  was  a  specitic  intent  of  the 
parties  that  it  should  do  so  contrary  to  the  ordi- 
nary course  of  business.  The  presumption  is 
against  such  intent  under  such  circumstances  and 
must  be  shown  by  the  party  asserting  it. 

2.  In  a  case  of  doubt  the  construction  which  the 
parties  themselves  have  put  upon  a  contract  is  of 

{:reat  assistance  m  arriving  at  its  true  meaning, 
f  the  contract  In  this  mstanoe  was  for  the  pur- 
chase of  certain  ootton  seed  oil  mill  machinery  as 
a  complete  mill,  which  was  to  be  transported  to  a 

Sven  place  and  to  be  put  up  by  the  vendor,  or  for 
e  puttmg  up  of  which  he  was  to  do  anything, 
such  as  furnisning  mechanics,  eta  and  which  ma- 
eUnerv  was  to  be  of  a  given  'capacity,  the  pre- 
sumption of  law  would  be  that  the  prooerty 
would  not  pass  from  the  vendor  until  the  latter 
had  completed  the  mill  as  a  whole  and  the  vendee 
had  unconditionaUy  accepted  it  as  a  fulfillment  of 
the  contract;  and  such  acceptance  must  be  notified 
to  the  vendor.  The  doing  of  secret  or  fraudulent 
acts  by  the  vendee  in  transactions  with  third  per- 
sons which  might  estop  him  from  saying  he  was 
not  the  owner  as  against  the  person  with  whom  he 
dealt  would  have  no  operation  whatever  against 
the  vendor;  and  m  this  case  the  making  or  the 
mortgage  by  Belser  it  Parker  to  Lehman,  Durr 
4  Co.  cannot  be  regarded  as  of  any  force  as  evi- 
dence to  show  the  necessary  agreement  of  the 
minds  of  B.  Van  Winkle  6  Co.  and  Belser  ^ 
Parker  as  to  the  relinquishment  of  the  right  of 
property  by  one  and  the  full  acceptance  of  the 
property  by  the  other  as  a  compliance  with  the 
contract;  and  untU  such  mutual  agreement  of  the 
mtods  of  the  vendor  and  vendee  is  shown  the  prop- 
erty would  remain  with  the  vendor,  notwithstand- 
ing the  buyer  should  in  the  meantime  execute  mort- 
gages or  make  absolute  sales  of  the  property.  In 
•ooh  ease  the  vendee  oannol  alone  eleot  to  regard 
the  propertjaa  pa«ing,  and  certainly  not  by  any 
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secret  or  perhaps  ftrandnlent 

must  also  agree  to  the  reUnqaWii 

of  property,  which  ricrtit  may  be  of 

the  vendor  to  secure  toe  performanoe  «f 

poraneous  acts  to  be  done  t>y  the  burei; 

making  payments  falling  due  before  thi 

has  been  fully  completeo. 

8.  In  the  present  instance,  no  rtcht  of 
passed  to  the  vendpe  (Belser  M  Parker)  attha 
of  makinff  the  contract.   The  oootract  Itnlf 
templated  certain  things  to  be  dooe  by  tad 
busrer  and  the  seller  before  any  ptmieiii 
pass  under  the  contract  to  the  Imyer,  and  the 
is  (unless  a  specific  intent  is  shown  to  tbe«Qafe 
by  the  party  alleging  it)  that  the  property  vfl 
in  such  cases  pass  unto  each  party  has  doer 
that  the  contract  requires  to  m  done  befon 
property  is  in  ttiat  condition  in  wliich  it  mn 
tenoered  as  a  full  compliance  with  tte 
and  there  must  be  such  a  tender  or  deHvcry  of 
property  to  the  buyer  and  such  f  uU 
the  buyer,  and  such  acceptance  and 
in  either  case  be  by  secret  acts.    Tbe  la 
plates  notice  to  each  party  and  tbe  mmnal 
of  their  minds  tot^e  act  of  relinqnishiMtfli 

Eroperty  by  the  vendor  and  its  aoquirecMat  Sy 
uyer. 

4.  The  payment  of  installmeots  prior  toor 
tbe  progress  of  the  acts  to  t>e  dooetby 
l>oth  of  the  parties  before  the  ptopwij  Is  tat 
liverable  state  under  the  oontraot  Is  not  lai 
slstent  with  the  retention  of  tbe  gaopeity  Is 
vendor. 

6.  When  machinery  is  to  be  pot  up  oa  tat 
isesof  the  buyer  and  is  to  be  of  a  certain 
or  capacity  under  the  terms  of  tbe 
possession  and  use  of  tbe  machlDery  by  the 
with  Uie  consent  of  tbe  seller,  for  tbe 
testing  its  quality  or  capacity  prior  to 
ceptance  of  the  machinery  as  a 
the  oontraot  and  the  reUnqulshmeat  of  tbe 
or^  right  of   tbe  property.  Is  not 
with  the  property  being  with  tbe  vendor, 
standing  such  poasession.    Neitber  party 
escom)ed  by  such  a  possessioo. 

a.  That  the  jury  are  to  determine  OBdi 
evidence  whose  property  tbe  maobiacrr  m 
tion  was,  by  mutual  understaodinr  oc  Bt 
Parker  ft  B.  Van  Winkle  ft  Oo.  op  to  tbr  ink 
Dec..  1H8S,  and  if  they  find  that  up  to  tiat  a 
there  was  no  mutual  agreemeot  or  uwleiiUBi 
between  them    whereby  It  vested    la  Dtbcr 
Parker,  or  that  th«>y  <Belser  ft  FarkeH  ntmti 
accept  It  as  a  fulflllmeot  of  tbe  ooBrtisci  m 
that  time  and  only  accepted  It  at  tbet 
then  gave  the  plaintlfls  the  notea  hi 
plainulPs  right  is  superior  to  tbat  of 
Durr  ft  Oo.  and  to  that  of  any  of  tbe 

7.  That  the  plaintiffs  are  entitled  to  i  . 
roperty  as  was  fumlsbed  after  tbe  lltb  of  XMk 
88S. 

a.  Thatlttsaquestlonof  InteotioQofttt 
as  to  when  the  property  In  tbe  maobtoary 
Belser  ft  Parker,  and  tbe  jury  are  tbe 
to  when  they  both  Intended  that  H 
and  if  they  believe  tbat  they  dM  not  so 
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mtend  that  It  should  paas  until  tbe 
adjustment  on  the  Uta  of  Deo.  IflSV  tbs 
rights  are  superior  to  tboae  of  Lebasaa,  Dtn  i 
Oo.  and  to  those  of  any  of  tbe 


met 
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CiNcniNATi  Safb  &  Lock  Co.  v.  Qiiand  Rapids  Safkty  Deposit  Co.       54-55 


CINCINNATI  SAI'E  &  LOCK  COMPANY 
ET  AL.,  Piffi,  in  Err,, 

GRAND    RAPIDS    SAFETY     DEPOSIT 

COMPANY. 

(See  8.  C.  Reporter's  ed.  54-6S.I 


JurUdiction  of  thU  court — writ  of  error  tued 
out  (tfter  July  1, 1801. 

L  By  the  Act  of  ICarob  3, 1801,  and  the  joint  resolu- 
tion of  same  date,  the  jurisdiction  of  this  oourt 
In  cases  dependent  upon  diverse  citizenship  was 
taken  away,  except  in  pending  cases  and  cases 
wherein  the  writ  of  error  or  appeal  should  be 
sued  out  or  taken  before  July  U 189L 

2.  Where  a  writ  of  error  was  allowed  to  this  court 
on  Jane  19,  1891,  with  stay  of  execution  after 
lllinflr  supersedeas  bond  and  such  bond  was 
filed  and  approved  June  20tb,  1891,  and  the  pe- 
tition for  the  allowance  of  the  writ  of  error 
and  an  assigiiment  of  errors  were  tiled  in  the 
.  <derk*8  olBoe  of  the  circuit  court,  July  3,  1891,  and 
the  writ  of  error  boars  it^  on  that  day,  the  case 
dismissed  upon  the  ground  that  the  writ  of  er^ 
lor  was  not  sued  out  before  July  1, 188L 

[No.  872.] 
Buhmitted  Oct,  17,  189S.    Decided  Oct.  Slit, 

189S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of 
Ohio,  to  review  a  judgment  io  favor  of  the 
Grand  Rapids  Safety  Deposit  Company  against 
the  CiDcinnati  8a/e  &  Lock  Company,  for 
money  obtained  by  fraud.  Oo  motion  to  dis- 
miflR.     DitnUsied, 

The  facts  upon  which  the  motion  was  foQud- 
ed  and  the  grounds  thereof,  are  fully  stated 
in  the  briefs  of  counsel  below,  and  in  the  opin- 
ion. 

Messn.  Chaa.  B.  Wilby  and  €Kiat»Tas 
BL  Wald*  for  defendant  in  error,  in  favor  of 
motion  to  dismiss: 

Defendant  io  error  has  filed  a  motion  to  dis- 
miss for  want  of  Jurisdiction  on  the  ground 
that  the  jurisdiction  of  the  court  below — the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  Ohio.  Western  Divirion— 
depended  solely  upou  the  diversity  of  citizen- 
ship of  the  parlies,  and  the  writ  of  error  was 
not  sued  out  until  July  8, 1891. 

In  Wanton  v.  DeWoff  14»  U.  8.  140  [85: 
9661.  this  court  said:  "By  the  Act  of  March 
8,  ]W)1,  (26  Slat,  at  L.  826,  chap.  517)  estab- 
lishing the  circuit  court  of  appeals,  the  Juris- 
diction of  the  court,  in  cases  dependent  upon 
diverse  citizenship,  was  taken  away;  but  by 
the  Joint  resolution  of  March  3,  1891  (26  Stat, 
at  L.  1115),  the  Jurisdiction  was  preserved  as 
to  pending  cases,  and  cases  wherein  the  writ 
of  error  or  appeal  should  be  sued  out  or  taken 
before  July  1,  1891." 

The  appeal  in  that  case,  having  been  taken  | 


July  27,  1891,  this  court  held  that  it  had  no 
Jurisdiction .  The  language  of  the  Joint  reso- 
lution of  March  8.  1891  (26  Stat,  at  L.  1115- 
1116),  is  as  follows:  "And  be  it  further  re- 
solved: That  nothing  in  said  Act  shall  be  held 
or  construed  in  any  wise  to  impair  the  Juris- 
diction of  the  Supreme  Court  or  any  circuit 
court  of  the  United  States  in  any  case  now 
pending  before  it,  or  in  respect  of  any  case 
wherein  the  writ  of  error  or  the  appeal  shall 
have  been  sued  out  or  taken  to  any  of  said 
courts  before  the  first  day  of  July,  Anno  Dom- 
ini eighteen  hundred  and  ninetv-ooe." 

This  language  of  course  precludes  the  idea 
that  Jurisdiction  in  error  is  preserved  to  this 
court  of  any  case  which  may,  on  March  8, 1891, 
have  been  pending,  not  before  it,  but  before 
some  other  court,  unless  the  writ  of  error  or 
the  appeal  ihall  have  been  sued  out  or  taken 
before  July  1,  1891.  The  petition  shows  that 
the  action  was  a  case  at  law,  and  that  the  Jur- 
isdiction of  the  court  below  was  solely  depend- 
ent upon  the  diverse  citizenship  of  the  par- 
ties. 

In  Iron  Mountain  A  K  B.  Oo.  t.  Johnson, 
119  U.  S.  618  [80:505],  this  court  said:  "A 
supersedeas  cannot  be  allowed  except  as  an 
incident  to  an  appeal  actually  taken,  or  a  writ 
of  error  actually  sued  out." 

In  Mussina  v.  Cavazos,  78  U.  S.  6  Wall.  858, 

E  18:811]  this  court  said:  *  'We  have  repeatedly 
leld  that  the  writ  of  error  in  cases  at  law  ui 
essential  to  the  exercise  of  the  appellate  Juris- 
diction of  this  court." 

The  only  question  therefore  is  whether 
the  writ  of  error  in  this  case  was  sued  out  in 
time;  t.  e.,  before  July  1,  1891.  The  printed 
record  shows  that  on  July  8,  1891,  plaintiffs  in 
error  filed  their  petition  for  allowance  of  writ 
of  error,  the  writ  of  error  bears  teste  of  date  of 
July  8,  1S91.  Citation  is  tested  of  the  same 
date. 

See  Ex  parte  Virginia  Commissioners,  112  U. 
8.  177,  178  [28:  691,  692];  Brown  v.  McGon- 
neU,  124  U.  S.  489,  490,  491  181:496]. 

The  fact  that  the  writ  bears  teste  of  July  8, 
1891,  is  conclusive  that  it  could  not  have  been 
filed  before  July  1,  1891.  Out  of  abundant 
caution,  however,  we  file,  herewith,  a  certificate 
of  the  clerk  of  the  circuit  court,  stating  that 
the  writ  was  actually  filed  in  that  court,  July 
8, 1891. 

In  Brooks  v.  Norris,  52  U.  S.  11  How.  204, 
217,  218  [18:  665,  670],  Chief  Justice  Tanev, 
delivering  the  opinion  of  this  court:  "The 
writ  of  error  is  not  brought,  in  the  legal  mean- 
ing of  the  term  until  it  is  filed  in  the  court 
which  rendered  the  Judgment." 

Scarborough  v.  Pargoud,  108  U.  8.  567,  508 
[27:824];  PoUeysy,  Blade  River  Imp.  Co,  118 
U.  S.  81,  83  [28:  988,  989]. 

The  writ  of  error  in  this  case  was  not  sued 
out  before  July  1,  1891. 

See  Rev.  Stat.  §  912;  Tidd,  Pr.  (Farrand's 
ed.  Phila.  1807),  1()69;  United  States  v.  Baxter, 
51  Fed.  Rep.  624. 


Note.— .It  tn  Jurisdiction  in  the  UnUed  Staus 
Supreme  Court  where  Federal  question  arises,  or 
where  are  drawn  in  question  statutes,  treaty^  or 
Cfmttttution,  see  notes  to  Martin  v.  Hunter,  4:97, 
Matthews  v.  Zane,  2HK>4  and  Williams  v.  Morris,  6: 
571. 

146  U.  8. 


As  to  jurisdlctton  af  the  United  Statet  Supreme 
Courtio  declare  state  law  ooidasin  eon/Uet  ujtthstale 
constitution;  to  revise  decrees  of  state  courts  as  to 
construction  of  state  laws,  see  notes  to  Hart  v.  Lam  p- 
hire,  7: 879  and  Commercial  Bank  of  Cincinnati  v. 
BuokiDflrham,  12:109. 
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Miutm.  John  F*  FoUett  and  T*  H.  Kelley 

for  phdntiffs  in  error,  in  opposition  to  mo- 
tion: 

That  part  of  the  record  which  has  heen 
printed  m  this  case  shows  that  the  entry  was 
made  on  the  19th  day  of  June,  1891,  allowing 
the  bill  of  exceptions  presented  hy  the  plain- 
tiffs in  error  and  also  the  writ  of  error  to  this 
coort  with  stay  of  execution  upon  the  filing 
of  a  supersedeas  bond.  Said  record  also  shows 
Uiat  the  supersedeas  bond  was  filed  on  the 
80th  day  of  June,  1891,  which  was  duly  ap- 
proved. 

As  decided  by  this  court  in  the  case  of 
Draper  ▼.  Dai>i9,  102  U.  8.  870  £26:121],  the 
allowance  of  the  writ  of  error  and  the  filine  of 
the  supeisedeas  bond  transfer  the  Jurisdiction 
of  the  suit  to  this  court. 

By  rule  85  promulgated  by  this  court  Nov- 
ember 8, 1890,  (187  U.  8.  7&)  [34:1128  a.])  a 
writ  of  error  cannot  be  allowed  until  the  as- 
signment of  errors  required  by  said  rule  has 
been  filed.  The  doctrine  is  also  well  established 
in  favor  of  a  judgment  or  any  action  of  a 
lower  court,  that  the  court  will  presume  all 
things  to  have  been  properly  done;  so  that  if 
in  tbis  case  there  should  appear  any  discrepancy 
between  the  allowance  of  tbe  writ  of  error  and 
the  time  of  such  allowance  as  shown  by  tbe 
journals  of  the  court  and  tbe  filing  of  tbe  pe- 
tition for  a  writ  of  error  with  tbe  particular 
assignments  of  error  the  presumption  is  tbat 
the  petition  and  assiguments  of  error  were 
filed  in  fact  before  the  allowance  of  the  writ 
of  error. 

In  any  event  the  case  is  now  in  tbis  court 
upon  a  writ  of  error  allowed  on  tbe  19th  day 
of  June,  1891,  and  a  supersedeas  bond  filed 
and  approveO  on  the  20ih  of  June,  1891,  and 
also  upon  a  petition  for  a  writ  of  error  and  the 
assignment  of  error  as  required  by  the  rules  of 
this  court. 

The  Jurisdiction  of  the  court,  we  think,  is 
clearly  shown  by  the  record,  and  tbe  case 
should  not  be  dismissed  upon  any  mere  tech- 
nicality or  claimed  conflict  of  dates  when  the 
facts  upon  wliich  the  Jurisdiction  of  this  court 
depends  are  clearly  set  forth. 

The  Chtef  Justiob:  Judgment  was  ren- 
dered in  this  case  by  the  Circuit  Court  of  tbe 
United  8tates  for  the  Southern  District  of 
Ohio  on  April  25,  1891.  An  entry  was  made 
of  record,  June  19,  1891,  that  the  court  "al- 
lows a  writ  of  error  to  the  Supreme  Court  of 
tbe  United  States,  with  stay  of  execution,  upon 
the  filing  of  a  supersedeas  Bond,"  as  described, 
and  ^uch  a  bond  was  filed  and  approved  June 
20, 1891.  A  petition  for  the  allowance  of  the 
writ  of  error  and  an  assignment  of  errors  were 
filed  in  the  clerk's  office  of  the  circuit  court, 
Jul?  8,  1891,  and  the  writ  of  error  bears  UmU 
ancf  was  filed  in  that  office  on  that  day,  and  a 
citation  to  the  adverse  party  signed  and 
served. 

Tbe  motion  to  dismiss  must  be  sustained 
upon  the  authority  of  Wauton  v.  De  Wolf,li2 
U.  S.  188  [35:  9651;  Brooks  v.  N<nris,  52  U.  a 
11  How.  204  [18:  6651;  Credit  Co.  v.  Arkan$(U 
Cent  iS.  Cb.  128  U.  8.  258  [82:  448],  and 
cilc<l. 

iV'ri*  of  error  ditmueetU 

8SG 


CHARLES  C.  HUBBABD,  Collector  oC  C» 
toms,  etc.,  Ptf,  in  Brr.^ 
«. 

CHARLES  SOBT. 

<8ee  S.  a  Beporter^  ed.  sa-«j 

Jurisdiction  of  this  amrt 


Under  the  Act  of  March  8.  UBL,  tlie 
the  Circuit  Court  of  Appemia  are  tiHl  m 
arising  under  tbe  reveooe  faiwa,  ezoeiic 
writ  of  error  or  appeal  was  soed  oat  or 
fOre  July  1,  IML 

[No.  1094.] 

aubmiited  Oct,  17, 1892,  Decided  (kL  SI,  ttSL 

IN  ERROR  to  the  Circuit  Court  of  tm 
United  States  for  the  Disuict  of  Conen 
cut,  to  review  a  Judgment  for  the  plafaH-i 
Charles  Soby ,  for  tbe  amount  of  duties  ille^  j 
exacted  and  paid  under  protest  upon  goodi  vL- 
ported,  against  Cbarles  C.  Hubbard,  cotlecir 
of  customs.   On  motion  to  dismiss.    Dimumd 

Tbe  moiion  to  dismiss  was  as  foIk>vt: 

*'  Cbarles  Soby,  defendant  in  ibecmuaeiboift 
entitled,  moves  tbe  court  to  diamiA  Uk  wris  ti 
error  tbereio,  for  want  of  Jurisdiciios  ib  tto 
court  to  hear  and  determine  tbe  same. 

'*Tbis  is  a  suit  beiween  two  citizens  o(  i  o» 
necticut,  brought  October  9, 1890.  in  tbeOni4 
Oiiirc  of  tbe  Unite  1  SuOei  for  tbe  D:<nct  d 
Connecticut  by  said  Charles  Sohy  agaiMi  wai 
Cbarles  C.  Hubbard,  to  recover  an  tfie^ 
excess  of  duties  upon  imports  exacted  by  ii4 
Hubbard,  in  bis  capacity  of  coUectorof  c» 
toms  of  the  port  of  Hartford,  from  »*•!  Chtra 
Soby;  tbe  jurisdiction  of  said  circoii  oolDtb^ 
ing  entirely  dependent  upon  tbe  Federal  f^ 
tion  thus  arising  under  the  casloins  rrtts* 
laws  of  the  United  States.  Tbe  drcim  onh 
found  tbe  exaction  to  be  illegml«  sod  pn 
Judgment  for  tbe  plaintiff  below,  defeodaat  n 
error  here,  on  the  27th  day  of  Februanr.  tSU 
Thereupon,  on  the  luh  day  of  June,  ite,  ^ 
present  plaintiff  in  error  sued  oui  tbe  «ni  d 
error  which  brings  the  proceedings  here. 

"Inasmuch  as,  under  the  sixth  secUooof  tkt 
Act  of  March  8,  18V1  (26  Stat,  at  L.  8»^  ■• 
writ  of  error  to  this  court  lies  lo  saca  M 
Judgment  of  said  circuit  court,  tbe  said  drff*^ 
ant  in  error  now  movea  that  aakl  writ  bt  * 
missed  with  costs." 

Messrs,  Lewis  E.  Staatosi  andEAwiaB* 
Smith*  for  defendant  in  error  in  sappon  d 
motion  to  dismiss; 

This  case  is  not  one  of  those  eooBCfaic^  ^ 
the  5th  section  of  the  Act  of  Marck  t  l^ 
chap.  617,  in  which  writs  of  error  caa  betakes 
direct  to  the  Supreme  Court  from  the  tko^ 
courts. 


Nora.— ^  tojurisOktUm  in  the  Umtisd 
preme  Court,  where  Federal  qmedkm  mriHtk 
are  drawn  in  ijueeUon  etahUett^  (rMty  er 
turn,  see  notes  to  Martin  v.  Uonter.  4:  tr. 
v.Zane,2:«64,and  WUbams  T.Nonii,«ein 

As  tojueisdlctUm  of  the  United  9taem 
Court  to  deeiare  etote  law  voM  m  to  eai^M 
state  eonittt«(t<(m;  Co  revise  itertM  of  stab 
to  oonstrueHan  of  state  taws^  wee  msSee  to 
Lamphire,  7:  an,  and  Onmmeruial  Bsak  oC 
*  nati  T.  Buoklnirfaam,  1ft  MIL 
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This  Is  ft  case  arisiDg  "  under  the  rereDue 
ws  **  of  the  United  states. 
PietUffrew  t.    United  8tate$,  97  U.  8.  886 
4:  1029). 

As  s(ioli«  it  is  one  of  those  oyer  which  the 
£w  circuit  coart  of  appeals  alone  is  to  exer- 
iae  appellate  Jurisdiction  hy  writ  of  error; 
Dd  B»  to  which  its  judgment  is  to  be  final  un- 
!88  it  certify  some  le^^  question  to  the  Su- 
reme  Court;  or  unless  the  whole  record  is 
smoved  here  bj  certiorari,  or  some  equivalent 
rocess  of  this  court 

This  Act  "went  into  immediate  operation," 
.pon  its  approval 
JSs  Oiaasen,  140  U.  8.  201  <85:  411). 
The  mischief  experienced  would  not  be 
emedied  by  any  construction  permitting  the 
nesent  writ.  The  purpose  was  "  to  facilitate 
be  prompt  disposition  of  cases  in  the  Supreme 
[)oart  '*  by  relieving  it  of  the  enormous  over- 
nirdeo  of  suits  and  cases. 

MelMh  ▼.  Bojf,  141  U.  8.  666  (85:894): 
Lau  Ov>  Bevf  y.  United  States,  144  U.  a  55 
:d6:  d42).  f 

The  6th  section  from  the  Circuit  Court  of 
Appeals  Act,  declares  that  the  Judgment  cf  the 
newly  created  tribunal  shall  be  final  in  all 
cases  in  which  the  Jurisdictioq  is  dependent 
upon  the  opposite  parties  and  their  citizenship, 
and  in  all  cases  arising  under  the  patent  laws. 
veTenue  laws,  and  in  admiralty  cases 

The  repealing  clause  contained  in  the  Circuit 
Court  of  Appeals  Act,  section  14,  is  yery  broad, 
and  oo  saying  clause  is  included  in  it  26 
Stat,  at  L.  829,  880. 

"And  all  acts  and  parts  of  acts  relating  to 
appeals  or  writs  of  error  inconsistent  with  the 
proyisions  for  reWew  by  appeal  or  writs  of 
error  in  the  preceding  sections  fiye  and  six  of 
this  Act,  are  hereby  repealed." 

Id  a  later  Act  of  same  date  (26  Stat,  at  L. 
1115)  it  is  provided  as  follows: 

''That  nothing  in  said  Act  (Circuit  Court  of 
Appeals  Act)  shall  be  held  or  construed  in  any 
wise  to  impair  the  Jurisdiction  of  the  bnnreme 
Court,  or  any. circuit  court  of  the  United 
States  in  any  case  now  pendipe  before  it,  or  in 
respect  of  any  case  wherein  the  writ  of  error 
or  the  appeal  shall  haye  b€en  sued  out  or  taken 
to  any  of  said  courts  before  the  first  day  of 
July,  Anno  Domini,  eighteen  hundred  and 
ninety -one." 

But  this  writ  of  error  was  prayed  out  in  June, 
1882,  and  the  section  last  quoted  appears  to  be 
the  only  saying  clause  which  relates  to  the 
Circuit  Court  ox  Appeals  Act. 

If  oar  motion  to  dismiss  prevail,  we  are  en- 
^tled  to  our  costs  in  making  it. 

BradHreet  Co.  v.  ffiggim,  114  U.  S.  262  (20: 
176). 

Mr,  Wm.  A«  Maury*  Asit,  Atty,  Oen.  for 
plaintiff  in  error,  in  opposition  to  motion: 

The  merchandise  was  entered  at  the  custom 
house  on  June  10, 1800.  Oa  July  22,  1800, 
the  defendant  in  error  filed  his  protest  against 
so  much  of  the  collector's  exaction  as  wss 
claimed  to  be  excessive,  and  on  the  same  day 
appealed  to  tbe  Secretary  of  the  Treasury,  and 
on  the  30th  of  the  same  month  of  July  the 
Secretary  sustained  the  collector's  liquidation 
and  assessment  of  duty. 

Thereafter,  to  wit,  on  October  0,  1800,  this 
suit  was  brought. 
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That  the  subject-matter  of  a  prior  special 
law  falls  within  the  language  of  a  subsequent 
general  law  does  not  warrant  the  conclusion 
that  the  two  laws  are  in  collision  and  that  the 
earlier  is  repealed  by  the  later. 

Section  6  of  the  Act  of  March  8, 1801,  con- 
ferring on  the  circuit  courts  of  appeals  Juris- 
diction In  revenue  cases,  cannot  he  construed 
to  have  repealed  tbe  provisions  of  the  savins 
clause  in  the  Act  of  1^  in  favor  of  rights  ana 
proceedings  existing  under  tbe  old  law  when 
the  Act  of  1800  went  into  operation. 

Ex  parte  Orow  Dog,  100  U.  S.  556  (27: 108()); 
Thorpe  y.  Adame,  L.  R.  6  C.  P.  185;  Fite- 
fferald  t.  Cfiampnej/e,  80  L.  J.  N.  8.  Eq.  782; 
2  Johns.  &  H.  81-54;  State  y.  Stall,  84  U.  S. 
17  Wall.  481  (21:  654);  Brown  y.  Philadelphia 
Covnty  Comrs.  21  Pa.  87;  Bounde  y.  Waymari 
Borovgh,  81  Pa.  805;  Blain  y.  Bailey,  25  Ind. 
165:  EUie  y.  Batte,  26  Tex.  708;  United  States 
V.  Mooney,  116  U.  S.  104  (20:  550);  Reiche  y. 
Smyihe,  80  U.  S.  18  Wall.  Id2  (20: 566);  ^WAur 
y.  Stephani,  06  U.  8.  125  (24:  771). 

Thb  Chief  Justicb:  This  was  a  suit 
brought  October  0,  1800,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Con- 
necticut  to  recoyer  an  alleged  excess  of  duties  L'Wij 
upon  imi>orts  exacted  by  plaintifiP  in  error  in 
his  capacity  of  collector  of  customs  of  the  port 
of  Hartford,  prior  to  the  going  into  effect  of 
tbe  Act  of  Congress  of  June  10,  1800,  entitled 
''An  Act  to  Simplify  the  Laws  in  Relation  to 
the  Collection  of  the  Reyenues."  26  Stat  at 
L.  181.  Judgment  was  given  for  defendant 
in  error,  February  27,  1802,  and  on  June  11, 
1802,  the  pending  writ  of  error  was  sued  out  . 
The  motion  to  dismiss  the  writ  must  be  sus- 
tained upon  the  authority  of  Lau  (ho  Bew  y. 
United  States,  144  U.  8.  47  [86:  8401;  MeLish 
y.  Roff,  141  U.  8.  661  [35:  808]. 

Writ  of  error  dismissed. 


ALFRED  EARN8HAW.  Plff.  in  Err.. 

«. 

UNITED  STATES. 

(See  8.  C.  Reporter^  ed.  00-00.) 

BeasonMeness  cf  notiee-^diseretionary  action 
of  tribunal — notice  of  reappraisement  of  im- 
ported goods  ^neglect  of  importer  to  appear, 

1.  Where  the  facts  are  undisputed,  the  reasonable- 
nen  of  a  notioe  with  respect  to  time  is  a  question 
of  law  for  the  court 

2.  Generally,  where  the  action  of  an  inferior  tri- 
bunal is  discretionary,  its  decision  is  flnat 

8.  Notioe  to  ao  importer  of  the  reappraisement  of 
goods  imported,  ffiven  to  him  by  letter  and  tele- 
gram, is  sufficient  if  the  notice  was  aotuaUy  re- 
ceived by  him. 

4.  Where  the  importer  neglected  to  appear  on  the 
adjourned  day  fixed  for  reappraisement  of  goods 
after  haying  been  notified  of  the  day  by  letter  and 
telegram  which  reached  his  clerk  in  his  absence, 

NOTB.— .^  to  lien  of  United  States  for  duties,  see 
note  to  United  8t|tes  y.  Three  Hundred  and  Fifty 
Chests  of  Tea,  6.*7a2. 

Am  to  action  to  reeocer  tnusk  dutiespaid  under  pro- 
test:  protest^  how  made,  and  its  tffsct^  stm  note  to 
Oreebr  v.  Thompson,  18:807. 
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BuPBSia  CouBT  or  tbs  Uhitkd  Statss. 
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Miutm.  John  F*  FoUett  and  T.  H.  Kelley 

for  plaintiffs  in  error,  in  opposition  to  mo- 
tion: 

That  part  of  the  record  which  has  heen 
printed  m  this  case  shows  that  the  entry  was 
made  on  the  19th  day  of  June,  1891,  allowing 
the  bill  of  exceptions  presented  by  the  plain- 
tiffs in  error  and  also  the  writ  of  error  to  this 
court  with  stay  of  execution  upon  the  filing 
of  a  supersedeas  bond.  Said  record  also  shows 
that  the  supersedeas  bond  was  filed  on  the 
80th  day  of  June,  1891,  which  was  duly  ap- 
proved. 

As  decided  by  this  court  in  the  case  of 
Draper  ▼.  BafiiM,  102  U.  8.  870  £26:121],  the 
allowance  of  the  writ  of  error  and  the  filing^  of 
the  supeisedeas  bond  transfer  the  Jurisdiction 
of  the  suit  to  this  court. 

By  rule  85  promulgated  by  this  court  Nov- 
ember 8, 1890,  (187  U.  8.  7&)  [34:1128  a.])  a 
writ  of  error  cannot  be  allowed  until  the  as- 
signment of  errors  rcMiuired  by  said  rule  has 
been  filed.  The  doctrine  is  also  well  established 
in  favor  of  a  judgment  or  any  action  of  a 
lower  court,  that  the  court  will  presume  all 
things  to  have  been  properly  done;  so  that  if 
in  this  case  there  should  appear  any  discrepancy 
between  the  allowance  of  tbe  writ  of  error  and 
the  time  of  such  allowance  as  shown  by  tbe 
journals  of  the  court  and  tbe  filing  of  tbe  pe- 
tition for  a  writ  of  error  with  tbe  particular 
assignments  of  error  the  presumption  is  tbat 
the  petition  and  assiguments  of  error  were 
filed  in  fact  l)efore  the  allowance  of  the  writ 
of  error. 

In  any  event  the  case  is  now  in  this  court 
upon  a  writ  of  error  allowed  on  tbe  19tb  day 
of  June,  1891,  and  a  supersedeas  bond  fileil 
and  approved  on  the  20ih  of  June,  1891,  and 
also  upon  a  petition  for  a  writ  of  error  and  ilie 
assignment  of  error  as  required  by  the  rules  of 
this  court. 

The  jurisdiction  of  the  court,  we  think,  is 
clearly  shown  by  the  record,  and  the  case 
should  not  be  dismissed  upon  any  mere  tech- 
nicality or  claimed  conflict  of  dates  when  the 
facts  upon  which  the  Jurisdiction  of  this  court 
depends  are  clearly  set  forth. 

The  Chief  Justiob:  Judgment  was  ren- 
dered in  this  case  by  the  Cirouit  Court  of  tbe 
United  8tates  for  the  Southern  District  of 
Ohio  on  April  25,  1891.  An  entry  was  made 
of  record,  June  19,  1891,  that  the  court  "al- 
lows a  writ  of  error  to  the  Supreme  Court  of 
the  Uoited  States,  with  sfav  of  execution,  upon 
the  filing  of  a  suiHsrsedeas  bond,"  as  described, 
and  buch  a  bond  was  filed  and  approved  June 
20, 1891.  A  petition  for  the  allowance  of  the 
writ  of  error  and  an  assignment  of  errors  were 
filed  in  the  clerk's  office  of  the  circuit  court, 
Jul?  8,  1891,  and  the  writ  of  error  bears  UmU 
ancf  was  filed  in  tbat  office  on  that  day,  and  a 
citation  to  the  adverse  party  signed  and 
served. 

Tbe  motion  to  dismiss  must  be  sustained 
upon  the  authority  of  WauUm  v.  J>t  WijUf^  142 
U.  8.  188  [35:  9651;  Brook%  v.  NwrrU,  52  U.  a 
11  How.  204  [18:  6651;  Ortdit  Co,  t.  Atkanmu 
Cent  iS.  Cb.  128  U.  8.  258  [82:  448],  and 
cilcMl. 

^Vrit  of  error  ditmused, 

8SG 


CHARLES  C.  HUBBARD,  CoHector  oC  Cm- 

•  toms,  etc,  Plf.  in  Err.^ 

e. 

CHARLES  SOBY. 
<8ee8.  C. Beporter^ ed.  fS^U 


Juriodietion  ofMicomrt 


Under  the  Act  of  Haroh  a.  18B1,  the 
the  Cirouit  Court  of  Appeals  are  taal  ■ 
arising  under  tbe  reveooe  faiwa,  except 
writ  of  error  orappeal  was  soed  ootor 
fOre  July  1,  ISfO. 

[No.  1004.] 


SubmiUed  Oct.  17, 1892. 


(kt.su 


IN  ERROR  to  tbe  Circuit  Court  of  the 
United  States  for  the  Disirict  of  Coaaecn 
cut,  to  review  a  Judgment  for  tbe  pUisnf 
Charles  Soby,  for  the  amount  of  duties  illegal^ 
exacted  and  paid  under  protest  upon  gotxte  is 
ported,,  against  Cbarles  C.  Hubbard,  codecior 
of  customs.   On  motion  to  dismiss. 

Tbe  motion  to  dismiss  was  as  foUo**: 

"  Charles  Soby,  defendant  in  tbei 
entitled,  moves  tbe  court  to  dismiA  tbe  «rfc  rf 
error  tbereio,  for  want  of  Jurisilictioa  ia  tha 
court  to  bear  and  determine  the  same. 

'*Tbis  is  a  suit  between  two  citizens  of  i  o*^ 
necticut,  brought  October  9, 1890.  in  tbeCntc* 
Oi>.irc  of  tbe  unite  1  States  for  the  D.<*.nct  of 
Connecticut  bv  said  Charles  Sotiy  agaioit  aM 
Cbarles  C.  Bfubbard.  to  recover  an  aO^ 
excess  of  duties  upon  imports  exacted  far  waA 
Hubbard,  in  bis  capacity  of  coUector  of  c* 
toms  of  the  port  of  Hartford,  from  sa*«l  Chiria 
Soby;  the  jurisdiction  of  said  circoi*.  csmi  ^ 
ing  entirely  dependent  upon  tbe  Federal  ^a» 
tion  thus  arising  under  the  cu^-toms  rrvcsaf 
laws  of  the  United  States.  Tbe  circnh  omi 
found  tbe  exaction  to  tie  illey;«l.  and  pen 
Judgment  for  the  plaintiff  below,  defeoeast  ■ 
error  here,  on  the  27th  day  of  Februarr,  laH 
Thereupon,  on  the  llth  day  of  June,  ite,  ite 
present  plaintifif  in  error  sued  out  tbe  «ra  d 
error  which  brings  tlie  proceedings  brre. 

''Inasmuch  as,  under  tbe  sixth  sectioBof  tte 
Act  of  March  8,  1891  (26  Stat,  at  L.  8»  t* 
writ  of  error  to  this  court  lies  to  such  laal 
Judgment  of  said  circuit  court,  tbe  said  deff*^ 
ant  in  error  now  moves  that  said  writ  bt  ^ 
missed  with  costs.** 

Mt9tn,  Lewis  E.  Staatoa  and EAwlaB* 
Smith*  for  defendant  in  error  in  soppon  «f 
motion  to  dismiss: 

This  case  is  not  one  of  tboee  eounented  li 
the  5th  section  of  the  Act  of  March  t  l*^ 
chap.  617.  in  which  wriu  of  error  caa  betafaa 
direct  to  the  Supreme  Court  from  tbe  otcaa 
courts. 


Nora.— ^  toiurtodiefloti  in  iht  UmMM 
promt  Court,  whtrt  Ftdtral  qmtidkm  mrtm 
air$  drawii  in  fjiuoUon  9tahUm^  (rMty  or 
turn,  see  tioCet  to  Martin  v.  Hunter.  4:  IT.  Manafv* 
v.Zane,S:e64.and  WUbams  v.Norrii.icin 

Am  toSwrioMUion  of  tho  UnUod  Sia0m 
Court  to  deddfv  aCoto  law  vo4dmo  In 
oUxU  oontUtmtkm;  Co  rooim  doormo  of  i 
to  oonotruottan  €f  iCata  lows,  see  •«««  to 
Lampliire,  7: 678,  and  Onmmecuial  Beak  of  i 
nati  V.  Baddnff  haas,  Ift  MH 
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Eabnshaw  v.  Ukited  States 
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This  is  ft  case  arising  "  ander  the  rerenoe 
iws  **  of  the  United  states. 
P^Uigrew  t.    UniUd8tate$,  97  U.  8.  886 
M:  1029). 

Ab  8u6h,  it  Is  one  of  those  oyer  which  the 
ew  circuit  court  of  appeals  alone  is  to  exer- 
iae  appellate  Jurisdiction  by  writ  of  error; 
Ad  as  to  which  its  judgment  is  to  be  final  un- 
ess  it  certify  some  legal  question  to  the  Su- 
ffeme  Court;  or  unless  the  whole  record  is 
emaved  here  by  certiorari,  or  some  equivalent 
at>ces8  of  this  court 

This  Act  "went  into  immediate  operation," 
ipoQ  its  approval 
A  Claasen.  140  U.  8.  201  <85:  411). 
The  mischief  experienced  would  not  be 
neniedied  by  anv  construction  permitting  the 
;>resent  writ.  The  purpose  was  "  to  facilitate 
Lhe  prompt  disposition  of  cases  in  the  Supreme 
Court "  bV  relieving  it  of  the  enormous  over- 
tmrden  of  suits  and  cases. 

MeLish  v.  Bojf,  141  U.  8.  666  (85: 894): 
Lau  Ow  Bevf  v.  United  States,  144  U.  8.  55 
[36: 842).  < 

The  6th  section  from  the  Circuit  Court  of 
Appeals  Act,  declares  that  the  Judgment  cf  the 
newly  created  tribunal  shall  be  floal  in  all 
cases  in  which  the  Jurisdlctioq  is  dependent 
upon  the  opposite  parties  and  their  citizenship, 
and  ID  all  cases  arising  under  the  patent  laws.. 
ceveuue  laws,  and  in  admiralty  cases 

The  repealing  clause  contained  in  the  Circuit 
Court  of  Appeids  Act,  section  14,  is  very  broad, 
and  DO  saving  clause  is  included  in  it  26 
8tat.  at  L.  839,  880. 

"And  all  acts  and  parts  of  acts  relating  to 
appeals  or  writs  of  error  inconsistent  wiih  the 
provisions  for  review  by  appeal  or  writs  of 
error  in  the  preceding  sections  five  and  six  of 
4bis  Act,  are  hereby  repealed." 

In  a  later  Act  of  same  date  (26  Stat,  at  L. 
1115)  it  is  provided  as  follows: 

"That  nothing  in  said  Act  (Circuit  Court  of 
Appeals  Act)  shall  be  held  or  construed  in  any 
wise  to  impair  the  Jurisdiction  of  the  bnnreme 
Court,  or  any  circuit  court  of  the  United 
States  in  any  case  now  pending  before  it,  or  in 
respect  of  any  case  wherein  the  writ  of  error 
or  the  appeal  shall  have  b€en  sued  out  or  taken 
to  any  of  said  courts  before  the  first  day  of 
July,  Anno  Domini,  eighteen  hundred  and 
ninety-one." 

But  this  writ  of  error  was  prayed  out  in  June, 
1892,  and  the  section  last  quoted  appears  to  be 
the  only  saving  clause  which  relates  to  the 
Circuit  Court  ox  Appeals  Act. 

If  oar  motion  to  dismiss  prevail,  we  are  en- 
titled to  our  costs  in  making  it. 

BradHreet  Co.  v.  Higgim,  114  U.  8.  262  (29: 
176). 

Mr,  Wm.  A«  Maury*  ABti.  Atty,  Oen,  for 
plaintiff  in  error,  in  opposition  to  motion: 

The  merchandise  was  entered  at  the  custom 
bouse  on  June  19,  1890.  Oa  July  22,  1890, 
the  defendant  in  error  filed  his  protest  against 
so  much  of  the  collector's  eiaction  as  was 
claimed  to  be  excessive,  and  on  the  same  day 
appealed  to  the  Secretaiy  of  the  Treasury,  and 
00  the  80th  of  the  same  month  of  July  the 
Secretary  sustained  the  collector's  liquidation 
and  atisesament  of  duty. 

Thereafter,  to  wit,  on  October  9, 1890,  this 
suit  was  brought. 

146  U.  S. 


That  the  subject-matter  of  a  prior  special 
law  falls  within  the  language  of  a  subsequent 
general  law  does  not  warrant  the  conclusion 
that  the  two  laws  are  in  colUslon  and  that  tha 
earlier  is  repealed  bv  the  later. 

Section  6  of  the  Act  of  March  8, 1891,  con- 
ferring on  the  circuit  courts  of  appeals  Juris- 
diction In  revenue  cases,  cannot  he  construed 
to  have  repealed  the  provisions  of  the  savins 
clause  in  the  Act  of  1890  in  favor  of  rights  ana 
proceedings  existing  under  the  old  law  when 
the  Act  of  1890  went  into  operation. 

Ex  parte  Crovo  Dog,  109  U.  8.  556  (27: 1080); 
Thorpe  V.  Adame,  L.  R.  6  C.  P.  185;  Fit^ 
fferald  v.  Cfiampnej/$,  80  L.  J.  N.  S.  Eq.  782; 
2  Johns.  &  H.  81-M;  Slate  t.  Stoll,  84  U.  8. 
17  Wall.  481  (21:  654);  Broum  v.  Philadelphia 
Covnty  Comre,  21  Pa.  87;  Bemndi  v.  Waymart 
Borough,  81  Pa.  895:  Blain  v.  BaiUy,  25  Ind. 
165:  EllU  V.  Batti,  26  Tex.  708;  United  States 
V.  Mooney,  116  U.  8.  104  (29:  550);  Reiche  v. 
Smythe,  80  U.  S.  18  Wall.  Id2  {20:  bW);  Arthur 
V.  Stephani,  96  U.  8.  126  (24:  771). 

Thb  Chief  Justice:  This  was  a  suit 
brought  October  9,  1890,  in  the  Circuit  Court 
of  the  United  States  for  the  District  of  Con- 
necticut to  recover  an  alleged  excess  of  duties 
upon  imports  exacted  by  plaintifiP  in  error  in 
his  capacity  of  collector  of  customs  of  the  port 
of  Hartford,  prior  to  the  going  into  effect  of 
the  Act  of  Congress  of  June  10,  1890,  entitled 
"An  Act  to  Simplify  the  Laws  in  Relation  to 
the  Collection  of  the  Revenues."  26  Stat  at 
L.  181.  Judgment  was  given  for  defendant 
in  error,  February  27,  1892,  and  on  June  11, 
1892,  the  pending  writ  of  error  was  sued  out 
The  motion  to  dismiss  the  writ  must  be  sus- 
tained upon  the  authority  of  Lau  Ow  Bew  v. 
United  JStatee,  144  U.  8.  47  [86:  840J;  MeLiih 
V.  Roff,  141  U.  8.  661  [35:  898]. 

Writ  of  error  diemieeed. 


ALFRED  EARN8HAW.  Ffff.  in  Err.. 

9, 

UNITED  STATEa 

(See  8.  C  Reporter^  ed.  (XMPO.) 

Beaeonableneee  cf  notice-^dieeretionaTy  action 
of  tribunal — notice  of  reappraisement  of  im- 
ported goods  ^neglect  of  importer  to  appear, 

1.  Where  the  facts  are  undisputed,  the  reasonable- 
nen  of  a  notice  with  respect  to  time  is  a  question 
of  law  for  the  court 

2.  Generally,  where  the  action  of  an  inferior  trW 
bunal  is  discretionary,  its  decision  is  tlnaL 

8.  Notice  to  an  importer  of  the  reappraisement  of 
goods  imported,  given  to  him  by  letter  and  tele- 
gram«  is  sufficient,  if  the  notice  was  actually  re- 
ceived by  him. 

4.  Where  the  Importer  neglected  to  appear  on  the 
adjourned  dav  fixed  for  reappraisement  of  goods 
after  having  been  notified  of  the  day  by  letter  and 
telegram  which  reached  his  clerk  in  his  absence, 

NOTB.—.^  to  lien  of  United  States  for  duties,  see 
note  to  United  Bt|tes  v.  Three  Hundred  and  Fifty 
Chests  of  Tea,  6.*7(b. 

Am  to  aeiion  to  recover  back  dUtiesvaid  under  pro- 
test;  protMt,  how  made^  and  its  effect^  see  note  to 
Oreebr  v.  Thompson,  18:897. 
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or  to  reqaest  a  further  pottponement,  and  al- 
lowed the  hearing  to  take  place  by  default,  the 
reappraisement  and  impoeinir  additional  duties 
are  valid, 
ft.  Where  a  reappraisement  of  goods  imported  is 
properly  conducted,  it  is  binding. 

[No.  4.1  « 

Argued  No9,  3,  4,  1890,    Eeargved  Oct.  17^ 
1892.    Decided  Nov.  7, 1892. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Pennsyl- 
vania, to  review  a  Judgment  of  that  court 
aflSrming  a  ludgment  of  t^he  District  Court  in 
favor  of  the  United  States  against  Alfred 
Eamshaw  for  duties  upon  iron  ore  imported 
by  him.  Affirmed 
See  same  case  below,  80  Fed.  Rep.  672. 

Statement  by  Mr,  Justice  Brown: 

This  was  an  action  by  the  United  States 
against  Eamshaw  in  the  district  court  for 
duties  upon  eleven  consignments  of  iron  ore 
imported  by  him  into  the  port  of  New  York 
in  1882.  At  the  entry  of  the  different  con- 
signments their  values  were  declared,  and 
to  each  of  these  values  the  appraiser  made 
an  addition. 

From  this  appraisement  Eamshaw  appealed 
and  demanded  a  reappraisement,  and  a  day 
was  fixed  for  the  hearing  in  June,  1888. 
Eamshaw,  as  well  as  the  general  appraiser 
and  the  merchant  appraiser,  attended  upon 
that  day,  and  the  government  asked  for  a 
postponement.  The  proceeding  was  adjoum- 
ed,  but  the  day  was  not  named,  and  Eam- 
shaw was  told  that  he  would  be  notified. 

Upon  lilarch  19,  1884,  nine  months  after 
the  adioumment,  the  defendant,  who  lived 
in  Philadelphia,  was  notified  by  letter  from 
the  ^neral  appraiser  that  the  appraisement 
would  take  place  at  his  office  in  fTew  York 
at  noon  on  liiuch  20.  At  that  time,  how- 
ever, defendant  was  in  Cuba,  and  his  brother, 
who  was  also  his  clerk,  wrote  the  general 
appraiser  in  his  name  that  he  was  out  of  the 
country,  and  would  not  be  back  before  the 
beginning  of  May,  and  asked  a  postpone- 
ment of  me  hearing  until  that  time.  The 
appraiser  telenaphed  in  reply:  **Your 
cases  adjourn^  to  Tuesday,  Ma^h  25th, 
12h."  On  March  81st,  in  the  absence  of 
Eamshaw,  and  with  no  one  acting  for  him, 
the  reappraisement  was  made,  and  for  the 
difference  between  the  amount  he  had  paid 
and  the  amount  thus  ascertained  this  action 
was  brouffht. 

Upon  the  trial  the  defendant,  having  read 
the  statute  authorizing  the  demand  for  a 
reappraisement,  read  the  following  regula- 
tion of  the  Treasury  Department  to  show 
that  he  was  entitled  to  notice  to  be  present 
at  the  reappraisemeunt  that  he  might  tender 
evidence : 

**  Art.  466.  On  the  receipt  of  this  report 
the  collector  will  select  one  discreet  and 
experienced  merchant,  a  citizen  of  the  United 
States,  familiar  with  the  character  and  value 
of  the  goods  in  question,  to  be  associated 
with  an  appraiser  at  large,  if  the  attendance 
of  such  officer  be  practicable,  to  examine 
and  appraise  the  same  according  to  law. 
Rev.  Stat  2930.  .  .  .  The  appraiser  at 
larire  will  be  notified  of  the  appeal,  of  the 
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time  fixed  for  reapprafaement,  aad  «f  tkt 
name  of  the  merchant  appimlaer.  The  m 
porter  will  be  notified  of  the  time  asd  plaBe. 
but  not  of  the  name  of  the  meicliaBt  adectad 
to  assist  in  the  appraisement.  .  .  .  TW 
importer  or  his  agent  will  be  allowed  to  he 
present,  and  to  offer  suc^  explanatioat  nd 
statements  as  may  be  pertinent  to  the  cmt  * 
The  defendant  relied  solely  opon  the  «u; 
of  proper  notice  of  the  re^pimiaemeat  ud 
asked  the  court  to  instruct  the  juy  m  fol- 
lows: 

1.  If  the  defendant  attended  on  the  div 
appointed  for  the  appraisement  by  the  e^t 
chant  appraiser,  and  the  United  States  ma 
being  reaay  to  go  on  and  the  beariaf  poc- 
pon^  indefinitely,  the  defendant  wm  tan 
tied  to  such  reasonable  notice  of  tlie  timt  nt 
place  of  holding  the  appraisement  ai  vocid 
enable  him  to  attend. 

2.  If  the  United  States  failed  to  now  i 
the  matter  after  the  adjoomment  from  Jot 
1883,  until  March,  18^4,  and  the  dc!c«fac: 
was  then  temporarily  absent  from  hamt,  a 
was  entitled  to  a  reasonable  time  k>  emb^^ 
him  to  return  and  attend  at  the  appotatniat 

8.  If  the  United  States  insisted  os  f* 
ceeding  with  the  reappraisement  la  tfe  i^ 
sence  of  tlie  defendant,  under  the  ditos 
stances,  as  shown  by  the  tettimoij.  tte 
reappraisement  is  not  a  vmlid  mcrohnci 
appraisement.  > 

The  judge  declined  to  instract  ■  i*- 
quested,  and  charged  the  jury  that  mA 
notice  was  given  to  the  defendant  as  it  oa- 
templated  by  the  regulations  of  the  dcptfv 
ment  and  the  rules  of  law  goveniiaf  Ri^ 
praisemeots,  that  the  leappniaemeaC  «■ 
valid,  and  that  the  plaintiff  was  entitled  m 
recover  a  verdict  for  the  amonnt  of  thedtfa 
$1,611.20,  with  interest.  This  wn  (hi 
amount  claimed  over  and  mbof«  the 
paid  and  for  this  amount  the  Jury 
a  verdict,  upon  which  lodgment 
accordingly.  United  Statee  v.  F 
Fed.  Rep.  672. 

The  circuit  court  afiHrmed  this  ]sd|BS< 
upon  a  writ  of  error,  wheieapon  tke  4h 
fendant  sued  out  a  writ  of  emr  froB  (to 
court. 

Mr.  B.  C.  MeMortrto.  fdr  phMI  • 

in  error: 
The  appraisement  is  ooodosfre  if  H  h  hffL 

Error  in  fact  or  mistakes  csddoC  bs  Mtf"^ 

into. 
Act  of  1842,  chap.  270,   S  17;  «  Sitf. « 

L.  604;  RatMn  v.  Uvft,  45  U.  &  4  Btm.m 

(11:900);  BartUtt  v.  Kaiu,  57  U.  &  HBf 

272  (14:084);  Sampean  v.  Avilrs.  fl  U.  &  « 

How.   675,  580  (15:1025,   1027);   Wflfrv  « 

United  States,  85  U.  8.  18  WaU.  m  (S2:?V. 

United  States  v.  SdiUainffer,   120  U.  &  l^ 

(80:007). 
The  valuation  is  conclosire 
Hilton  V.  Merritt,  110  U.  8.  07  (28d8a 
There  is  no  right  to  go  to  a  Jury  ea  tknV^ 

ject  of  the  valoea. 
Mbermann  v.  Merritt,  188  U.  a  m  (Si^ 
The  new  assessors  were  to  be  gonxted  kf 

evidence. 
MarHoUi.  Brune,  50  U.  a  0  How.  04  ^ 

288). 
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The  importer  is  entitled  to  notice. 

nnrOett  ▼.  Kane,  57  XT.  8.  16  How.  278  (14: 
34i. 

Tbe  ooDduct  of  these  appraisers  is  inquirable 
ito  CD  tbe  question  of  the  validity  of  their 
ppraisemeDt. 

Chnwrse  v.  Burgem,  59  U.  S.  18  How.  415 
15:455);  Oreeljf  V.  ThompBon,  51  U.  8. 10  How. 
41  (18:405). 

Notice  of  a  hearing  at  which  eyidenoe  is  to 
e  ^Ten  and  a  fact  ascertained  by  a  tribunal, 
rhicb  affects  all  tbe  interests  of  a  person  en- 
itled  to  the  noUce,  means  such  notice  as  will 
nable  biro  to  protect  his  interests. 

A  discretion  not  inquirable  into  is  a  caprice, 
o  far  as  third  pers'^ns  are  concerned. 

Uill,  Trustees,  4j4,  495;  MiUington  v.  Mul 
rate^  8  Madd.  491;  JSaynestoorth  y.  Cox,  Har- 
)er'8  Eq.  118;  United  btatee  v.  Doherty,  27  Fed. 
iep.  ;bO. 

Tbe  discretionary  power  of  adjoumraent 
nusi  be  exercised  reasonably,  otherwise  the 
>roceeding8  will  be  set  aside  on  certiorari. 

Ro9e  V.  Stuyvesant,  8  Johns.  427;  Brooklyn 
7.  Patchen,  8  Wend.  47;  Pa$more  v.  Pettit,  4 
U.  S.  4  Dall.  271  (1:880);  Frey  v.  Vanlear,  1 
Serg.  &  R  485;  United  btatee  v.  Kirhy,  74  U.  8. 
7  WaD.  486.  487  (19:278);  Reg.  ^.  Grant,  14  Q. 
B.  68;  Cotrpery.  Wandnoorth  Board  of  WorJa, 
14  C.  B.  N.  8.  180. 

Mr.  'Wm.  A.  Vmopj^AbsU  Atty,  Oen.,  for 
defeudant  in  error: 

Tbe  notice  given  to  the  plaintiff  in  error  was 
entirely  legal. 

Pennoyer  v.  Neff^  95  U.  8. 714  (24:565);  Jones 

y.  Marsh,  4  T.  R  464;  Johnston  y.  Robins,  8 

Johns.  440;  Olark  v.  Keliher,  107  Mass.  406; 

Walker  V,  Sharpe,  108  Mass.  154;  WeUs  y.  Child, 

12  Allen,  880;  Wade,  Notice.  §^  640.  851. 

Tbe  denial  of  the  postponement  is  conclus- 
iye  and  not  open  to  collateral  attack,  unless  it 
in  vol  yes  a  plain  abuse  of  power. 
Ex  parte  Reed,  100  U.  8.  18  (25:588). 
Tbe  exercise  of  discretion,  within  authorized 
limits,  cannot  be  assigned  for  error  and  made 
the  subject  of  review  by  an  appellate  court. 

Knox  County  Comrs.  y.  Aspinwall,  62  U.  8. 
21  How.  689(16:208);  Martin  y.  Mott,  25  U.  8. 
12  Wheat.  19  (H:587):  Keyes  y.  United  States, 
109  U.  8.  836  (27:954);  Comstoek  y.  Crawford, 
70  U.  8.  8  Wall  896  (18:84). 
There  was  no  abuse  of  discretion. 
Robertson  T.  diehel,  127  U.  S.  516  (82:206); 

United  States  y.  Doherty,  27  Fed.  Rep.  781. 

Mr,  Jttstiee  Brown  delivered  the  opinion 
of  the  court : 

It  is  conceded  in  this  case  that  the  reap- 
praisement  was  binding  provided  it  was 
properly  condacted  (Rey.  8tat.  §  2980; 
Rankin  y.  ffoyt,  45  U.  8.  4  How.  827,  885 
[11 :  996]  ;  BartUtt  y.  Kane,  57  U.  8.  16 
How.  268,  272  [14 :  981,  984]  ;  Sampson  v. 
Peaslee,  61  U.  8.  20  How.  571  [15 :  1022]  ; 
HUton  y.  Merntt,  110  U.  8.  97  [28 :  881 )  ; 
and  the  sole  defense  made  upon  the  trial 
was  that  Eamshaw  did  not  receive  a  reason- 
able notice  of  the  time  when  the  reappraise- 
ment  was  to  be  nuide. 

The  facts  being  undisputed,  the  reason- 
ableness of  the  notice  with  respect  to  time 
was  a  question  of  law  for  the  court,  and  was 
properly  withdrawn  from  the  consideration 
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of  the  lury.  Sia  y.  Eobart,  16  Me.  164 ; 
Blaekwea  y.  Fosters,  1  Met.  (Ey.)  88;  Sey- 
mour  y.  MeCormick,  60  U.  8.  19  How.  9C, 
106  [15 :  557,  568]  ;  Ijuekhart  v.  Ogdm,  80 
Cal.  547,  557 ;  HoWrook  y.  Burt,  22  Pick. 
546;  Phamix  Ins,  Co.  v.  AUen,  11  Mich. 
501.  By  Revised  8tatute8,  sections  2899  to 
2902,  provision  is  made  for  the  appraisement 
of  imported  merchandise  under  regulations 
prescribed  in  the  succeeding  sections,  and 
by  section  2980,  if  the  importer  is  dissatis- 
fied with  such  appraisement  he  may  give 
notice  to  the  collector,  upon  the  receipt  of 
which  the  latter  ** shall  select  one  discreet  and 
experienced  merchant  to  be  associated  with 
one  of  the  general  appraisers  wherever  prac- 
ticable, or  two  discreet  and  experienced 
merchants,  citizens  of  the  United  8tAtcs, 
familiar  with  the  character  and  value  of  llie 
goods  in  question,  to  examine  and  appraise 
the  same,  agreeably  to  the  fore/roing  provis- 
ions; .  .  .  and  the  appraisement  thus 
determined  shall  be  final  and  be  deemed  to 
be  the  true  value,  and  the  duties  shall  be 
levied  thereon  accordingly."  No  provision 
is  expressly  made  by  statute  for  notice  to 
the  importer,  but  by  article  40<$  of  the  Treas- 
ury regulations  of  1884,  "the  importer  will 
be  notified  of  the  time  and  place,  but  not  of 
the  name  of  the  merchant  selected  to  assist 
in  the  appraisement."  The  board  of  ap- 
praisers thus  constituted  is  vested  with  pow- 
ers of  a  quasi -judicial  character,  and  the 
appraisers  are  bound  (§  2902)  **  by  all  reason- 
able ways  and  means  in  his  or  their  power 
to  ascertain,  estimate,  and  appraise  the  true 
and  actual  market  value  and  wholesale  price 
.  .  .  of  the  merchandise  at  the  time  of 
exportation,"  etc.  No  reason .^jis  perceived 
for  excluding  this  board  of  appraisers  from 
the  benefit  of  the  general  rule  applicable  to 
such  oflSccrs,  that  some  presumption  is  to  be 
indulged  in  favor  of  the  propriety  and 
legality  of  their  action,,  and  that  with  re- 
spect to  their  methods  of  procedure  they  are 
vested  with  a  certain  discretion  which  will 
be  respected  by  the  courts,  except  where 
such  discretion  has  been  manifestly  abused, 
and  the  board  has  proceeded  in  u  wanton  dis- 
regard of  lust  ice  or  of  the  rights  of  the  im- 
porter. The  general  principle  is  too  well  set- 
tled to  admit  of  doubt  that  where  the  action  of 
an  inferior  tribunal  is  discretionary  its  decis- 
ion is  final.  Oiles*  Case.  2  Strange,  881 ;  King 
V.  Birmingham  Canal  Nat.  Proprietors,  2  W. 
Bl.  708;  Henderson  v.  Moore,  9  U.  8.  5 
Cranch,  11  [3 :  22J  ;  Marine  Ins.  Co.  of  Alex- 
andria  v.  Young,  9  U.  8.  5  Cranch,  187  [8 : 
74]  ;  Marine  Ins.  Co.  cf  Alexandria  v.  ffodg- 
son,  10  U.  8.  6  Cranch,  206  [8 :  200]. 

It  was  decided  at  an  early  day  in  this 
court  that  the  refusal  of  an  inferior  court  to 
continue  a  case  cannot  be  assigned  as  error. 
Woods  v.  Toung,  8  U.  8.  4  Cranch,  287  [2 : 
6071.  And  yet  there  are  doubtless  cases  to 
be  found  which  hold  that  where,  under  the 
recognized  practice,  a  party  makes  a  clear 
case  for  a  continuance,  it  is  an  abuse  of  dis- 
cretion to  refuse  it.  Thus  in  Rose  v.  Stuy- 
vesant,  8  Johns.  426,  the  Judgment  of  a  jus- 
tice of  the  peace  was  reversed,  because  he 
had  refused  an  adjournment  of  a  case  on  ac- 
count of  a  child  of  the  defendant  being  dan- 
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gerously  sick ;  and  in  Hooker  y.  Boger$,  6 
Cow.  577,  the  yerdict  was  set  aside  by  the 
appellate  court  upon  the  ground  that  the 
circuit  judge  refused  to  put  off  the  trial  of 
the  cause  upon  proof  that  a  material  witness 
was  confined  to  his  bed  by  sickness,  and  un- 
able to  attend  court.  See  also  Brooklyn  y. 
Patchen,  8  Wend.  47;  Ogden  y.  Payne,  6 
Cow.  15.  So  in  F^ey  y.  Vanlear,  1  Serg. 
&  R.  485,  where  arbitrators  adjourned  to  a 
day  certain  and  did  not  meet  on  that  day, 
but  met  on  a  subsequent  day,  examined  the 
witnesses  in  the  absence  of  the  opposite 
party,  and  without  notice  of  the  meeting, 
and  made  an  award,  it  was  held  that  their 
proceedings  were  irregular,  and  the  judg- 
ment was  reyersed.  The  question  in  all 
these  cases  is  whether  in  respect  either  to 
the  notice  of  the  trial,  adjournments,  allow- 
ance of  pleas,  the  reception  of  testimony,  or 
other  incidental  proceedings  the  court  has 
or  has  not  acted  in  the  exercise  of  a  sound 
and  reasonable  discretion.  The  subject  is 
fully  discussed  in  People  v.  Superior  Court, 
5  Wend.  114. 

The  tribunal  in  this  case  was  created  as 
a  part  of  the  machinery  of  the  government 
for  the  collection  of  duties  upon  imports, 
and  while  its  proceedings  partake  of  a  semi- 
[60]  judicial  character,  it  is  not  reasonable  to 
expect  that  in  notifying  the  importer  it 
should  proceed  with  the  technical  accuracy 
necessary  to  charge  a  defendant  with  liabil- 
ity in  a  court  of  law.  The  operations  of  the 
government  in  the  collection  of  its  reveune 
ought  not  to  be  embarrassed  by  requiring 
too  strict  ak  adherence  to  the  forms  and 
modes  of  proceeding  recognized  in  courts 
of  law,  so  long  as  the  rights  of  its  taxpayers 
are  not  wantonly  sacrified.  In  this  case 
notice  was  given  to  the  defendant  by  letter 
and  telegram,  but  as  these  notices  were  act- 
ually received  at  his  oflSce  he  has  no  right 
to  complain  that  they  were  not  served  per- 
sonally. JoTies  y.  Marsh,  4  T.  R.  464; 
Johnston  y.  Bobins,  8  Johns.  440 ;  Walker  v. 
Sharpe,  108  Mass.  154 ;  Clark  v.  Keliher,  107 
Mass.  406 ;  Blish  y.  Barlow,  15  Gray,  816 ; 
Wade,  Notice,  S  640. 

The  first  day  fixed  for  the  hearing  was  in 
June,  1883,  when  the  defendant  ana  the  ap- 
praisers attended,  but  the  government  was 
not  ready  to  proceed,  and  the  hearing  was 
adjoumea  indefinitely,  with  an  understand- 
ing that  the  defendant  should  be  notified  of 
the  day  when  the  case  would  be  again  t&!:*tt 
up.  ^ine  months  elapsed  without  any  ac- 
tion, when  on  March  18,  1884,  the  general 
appraiser  at  New  York  addiessed  a  letter  to 
the  defendant  at  Philadelphia,  notifying  him 
that  the  reappraisement  would  take  place  at 
bis  oflSce  on  the  20th  day  of  March,  at  noon. 
Defendant  at  that  time  was  in  Cuba,  but 
the  letter  was  received  by  his  brother,  a  clerk 
in  his  oflSce,  who  wrote  the  appraiser  in 
Eamshaw's  name  that  Mr.  Eamshaw  was 
out  of  the  country  and  was  not  expected 
back  before  the  beginning  of  May,  **and  I 
must,  therefore,  ask  you  to  be  kind  enoueh 
to  postpone  the  said  reappraisement.**  In 
reply  to  this  a  telegram  was  sent  to  the  ef- 
fect that  the  case  was  adjourned  to  March 
25th,  at  noon,  a  postponement  of  five  days 
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I  from  the  time  originally  fixed.  To  this 
telegram  no  attention  was  paid,  and  it  ap- 
peami  that  the  reappraisement  was  aot  WU 
until  the  81st,  nearly  a  week  after  the  daj 
fixed  in  the  telegram.  On  the  lOUi  of  Maj, 
when  the  defendant  returned,  be  received  s 
demand  for  payment  of  the  duties  aooaniiaf 
to  the  reappraisement. 

The  amount  of  business  done  by  the  de- 
fendant does  not  distinctly  appear,  bat  ooa- 
sidering  that  this  suit  is  broaght  to  oollect 
the  difference  In  duties  npoa  eleyen  diffcfot 
importations  of  iron  ore  from  a  single  for- 
eign port  during  the  latter  half  of  IM.  b 
is  but  fair  to  infer  that  it  was  of  coankr- 
able  magnitude.      Defendant   biew  befoc 
leaving    for    Cuba    that    prooeedinp  wm 
pending  for  a  reappraisement  of  dntKs  mpm 
these  cargoes,  ana  were  liable  to  be  called 
up   in  his  absence.      Under   socii  dvoiB- 
stances  the  appraiser  might  reaaooaUj  a 
pect  that  he  would  leave  some  one  to  lepR- 
sent  him.  or  at  least  that  hia  clerk  wcc!d 
act  upon  his  notification  to  appear  oa  tk 
25th,  and  ask  for  a  further  poatpooemeaC  <« 
the  ground  of  the  defendant's  cooixnord  ik- 
sence,  if  the  |>cr8onal  presence  of  the  hoe 
were  in  fact  important.      Had  he  doot  m 
and  his  applicHtion  been  refoaed,  s  and 
stronger  case  would  have  been  presented  »f 
the  defendant.     He  did  not  do  so,  bowerer 
but  neglected  to  appear  or  to  r«qoesl  s  Utn^ 

Eostponement.  and  practically  allowed  tk 
earing  to  take  place  by  default.  la  nr* 
of  the  neglect  of  the  defendant  to  mske  uj 
provision  for  the  case  beine  taken  up  ia  U 
absence,  and  of  his  clerk  to  appear  ia£ 
ask  for  a  further  postponement  of  the  hor 
log,  we  cannot  say  that  the  appraisen  acie^ 
unreasonably  in  proceeding'  eg  psrli  od 
imposing  the  additional  dnties  withotf 
awaiting  the  return  of  the  defendail  It- 
deed,  if  a  court  of  justice  should  ftx  « 
day  for  the  trial  of  a  case,  thoo^  Ae 
court  were  informed  that  a  party  ooud  M< 
be  present  on  that  day,  and  the  attoncr  d 
the  party  refused  to  appear  and  dcBud  i 
further  postponement,  we  shonld  be  wiUiaf 
to  say  that  it  would  constitute  such  sa  ataa 
of  discretion  as  to  vitiate  the  Jndneia. 

There  was  no  error  in  the  mluc  d  At 
court  below,  and  the  judgment  la.  mmtitik 
aflaroMd. 
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Inga  thereon  executed  bj  arttotB  of  fupeiior  merit 
and  repreeeotlDg  biblical  sub jeots  and  characters, 
imported  in  f rairmeots  to  be  pat  tofrether  in  tbe 
form  of  windows,  for  the  use  of  a  convent,  are 
dutiable  at  4ft  per  cent  under  paramraph  122  of  the 
Tariff  Act  of  October  1, 1800,  as  stained  or  painted 
window  ^aas,  and  are  not  exempt  from  duty  as 
paintings  imported  for  tbe  use  of  a  religious  so- 
ciety and  not  intended  for  sale. 

L  In  paragraph  767  of  the  Tariff  Act  of  October  1, 
180O,  Congress  intended  to  distinguish  between 
pictorial  paintings  on  glass  and  stained  or  painted 
glass  windows. 

[No.  7941. 

Argued  Oct,  t6, 28, 1892,  Decided  Nw.  7, 1892. 

APPEAL  from  a  Judgment  of  tbe  Circuit 
Court  of  tbe  United  States  for  tbe  South- 
ern District  of  New  York,  reyersing  tbe  de- 
cisioD  of  tbe  Board  of  Qeoeral  Appraisers  as 
to  tbe  duty  on  stained  or  painted  window  glass 
and  holding  them  exempt  from  duty  as  paint- 
ings   imported  for  a  religious  society.    /?«- 


See  same  case  below,  wh  nam.  Be  Perry,  47 
Fed.  Rep.  110. 

Statement  by  Mr.  Jttitiee  Brown: 

This  case  arose  out  of  tbe  importation  of 
certain  stained  glass  windows  containinj^ 
effigies  of  saints  and  other  representations  of 
biblical  subjects.  These  windows  were  im- 
ported and  entered  November  24,  1890,  as 
^  paintings"  upon  glass  for  the  use  of  the  Con- 
Tent  of  uie  Sacred  Heart,  located  at  Phila- 
delphia, and  consisted  of  pieces  of  variously 
colored  glass  cut  into  irregular  shapes,  and 
fastened  together  by  strips  of  lead,  and  in- 
tended to  be  used  for  decorative  purposes  in 
churches,  and  when  so  used  are  placed  upon 
the  interior  of  the  w^indow  frame,  and  are 
backed  by  an  outer  window  of  ordinary 
white  glass.  The  outer  window  is  neces- 
sary, as  sucn  paintings  require  for  their 
proper  exhiLMtion  a  transmitted  light.  These 
paintings  had  been  executed  by  artists  of 
superior  merit,  especially  trained  for  the 
work,  and  represented  biblical  subjects  and 
characters,  such  as  St.  Agnes,  St.  Joseph 
teaching  our  Lord,  St.  Mark  the  Evangel  ist 
and  St.  Feter,  and  other  pictorial  representa- 
tions of  like  kind,  designed  for  religious 
instruction  and  edification.  They  did  not 
come  to  this  country  in  a  completed  state, 
but  in  frajG^ments  to  be  put  together  in  the 
form  of  windows. 

Upon  these  articles  the  collector  of  the 
port  levied  and  collected  a  duty  of  45  per 
cent  imi>08ed  by  paragraph  122  of  the  Tariff 
Act  of  October  1,  18%,  (2(5  Stot.  at  L.  578) 
upon  **  stained  or  painted  window  glass  and 
stained  or  paintea  glass  windows,  .  . 
wholly  or  partly  manufactured,  and  not 
specially  providea  for  in  this  Act.** 

Against  this  classification  defendant  duly 
and  "seasonably  protested,  claiming  the  ar- 
ticles were  exempt  from  duty  as  **paintings 
.  .  .  specially  imported  in  good  faith  for 
tbe  use  of  any  society  or  institution  .  .  . 
established  for  religious  .  .  .  purposes. 
.     .  and  not  intended  for  sale,**  under 

paragraph  6T7.  A  hearing  was  had  before 
tbe  board  of  general  appraisers,  who  over- 
ruled tbe  protest  and  amrmed  the  action  of 
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the  collector.  Respondents  thereupon  filed 
a  petition  in  the  Circuit  Court  for  the  South- 
em  District  of  New  York,  praying  for  a 
review  of  the  decision  of  the  general  ap- 
praisers, as  provided  in  section  16  of  the 
Act  of  June  10,  1890.  26  Stat,  at  L.  188. 
Tbe  Circuit  Court  reversed  tbe  decision  of 
the  board  of  appraisers,  and  held  the  paint- 
ings to  be  entitled  to  free  entry.  Be  Berry, 
47  Fed.  Rep.  110.  From  this  decision  the 
United  States  appealed  to  this  court. 

Mr,  Wm«  A.  Maury,  Aeet  AUy.  Oen. 
for  appellent. 

Mesers.  Charlee  Curie,  D,  Ivee  Mackie  and 
W.  Wickham  Smith,  for  appellees': 

These  articles  are  paintings  within  the  mean- 
ing of  that  term  in  tbe  revenue  laws  as  con- 
strued by  the  Treasury  Department. 

Hahn  v.  United  States,  107  U.  S.  402  (27: 
527);  United  States  v.  Philbrick,  120  U.  S.  52 
(80:  559);  Bobertson  v.  Bradbury,  182  U.  S.  491 
(88:  405);  Uvited  States  v.  Johnston,  124  U.  S. 
286  (81:  389):  Daries  v.  Milter,  180  U.  S.  284 
(82:  982);  United  States  v.  HiU,  120  U.  S.  169 
(80:  627). 

These  articles  are  paintiogs  within  the  mean- 
ing of  that  term  as  adjudicated  by  this  court. 

Arthur  V.  Jaeoby,  108  U,  6.  677  (26:  454). 

Nosdtur  a  sociis  is  a  principle  peculiarly 
applicable  to  revenue  statutes. 

Beicfie  v.  Smythe,  80  U.  8.  18  Wall.  162  (20: 
566):  Forbes  Lithograph  Mfg,  Co,  v.  Worthing- 
<(?n,  182U.  S.  655(88:458). 

The  principle  of  statutory  construction  that 
all  parts  of  a  statute  in  pari  materia  are  to  be 
read  together,  has  no  application  where  the 
provision  of  law  under  consideration  is  neither 
obscure  nor  ambiguous,  and  where  no  absurd 
or  mischievous  result  would  ensue  from  follow- 
ing its  languaire  literally. 

Leuds  V.  United  States,  92  U.  S.  618.  621 
(28:  518,  514);  Tharnley  v.  United  States,  118 
IT.  S.  810  {2S:  999). 

The  provision  of  the  free  list  on  which  the 
claim  for  exemption  in  this  case  is  based  is  the 
most  specific  provision  of  the  Tariff  Act  which 
applies  to  these  articles,  and  must  therefore 
prevail. 

EeUer  v.  Magone,  88  Wki.  Rep.  908. 

The  provision  of  the  free  list  relied  on  by 
the  importers  being  for  the  encouragement  of. 
religion,  should  r::^ve  the  most  lit>era]  inter- 
pretation. ,1 

American  Net  db  Tiine  Co,  t.  Worthington, 
141  U.  S.  468  (85:  9il^ 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

It  is  difficult  to  fix  the  proper  classification 
of  the  importations  in  question  under  the 
Act  of  October  1,  1890,  without  referring  to 
the  prior  acts  tipon  the  same  subject. 

By  the  Tariff  Act  of  March  8,  1888  (22 
Stat,  at  L.  497)  there  was  imposed  a  duty 
of  45  per  cent  upon  **  porcelain  and  Bo- 
hemian glass,  chemical  glass  ware,  painted 
glass  ware,  stained  glass,  and  a!I  other  man- 
ufactures of  glass  .  .  .  not  9pecially  enu- 
merated." while  **  paintings,  in  oil  or  water 
colors,  **  (22  Stat,  at  L.  518)  were  subject  to 
a  duty  of  80  per  cent;  and  ** paintings, 
drawings,  and  etchings  specially  imported 
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.u  good  faith"  for  religious  iDstitutions  (22 
Stat,  at  L.  520)  were  fMmitted  free.  Under 
this  and  similar  prior  statutes,  which  did 
not  differ  materially  in  their  language,  it 
vfas  uniformly  held  by  the  Treasury  Depart- 
Anent  that  the  term  ''paintings''  covered  all 
works  of  art  produced  by  the  process  of 
^aintinff,  irrespective  of  the  material  upon 
which  the  paint  was  laid ;  and  that  paintings 
vii  glass,  which  ranked  as  works  of  art,  were 
dutiable  as  paintings,  and  when  imported 
for  religious  institutions  were  entitled  to 
admission  free  of  duty.  Like  rulings  were 
made  with  respect  to  paintings  on  ivory, 
Milk,  lather  and  copper,  having  their  chief 
value  as  works  of  art.  The  term  was  also 
held  to  include  wall  panels  painted  in  oil 
and  designed  for  household  decoration.  A 
like  view  was  taken  by  this  court  in  Arthvr 
V.  Jaeoby,  103  U.  S.  6T7  [26:  4541.  of  pict- 
ures painted  by  hand  upon  porcofain  where 
the  porcelain  ground  "was  only  used  to  ob- 
tiiio  a  good  surface  on  which  to  paint,  and 
was  entirely  obscured  from  view  when 
framed  or  set  in  any  manner,  and  formed  no 
materia]  part  of  the  value  of  said  paintings 
on  porcelain,  and  did  not  in  itself  constitute 
an  article  of  china  ware,  being  manufactured 
simply  as  a  ground  for  the  painting,  and  not 
for  any  use  Independent  of  the  paintings." 

In  the  meantime,  however,  the  manufact- 
ure of  stained  glass  began  to  be  a  recognized 
industry  in  this  country.  Strong  protests 
were  sent  to  Congress  against  these  rulings 
of  the  department,  and  demands  were  made 
for  the  imposition  of  a  duty  upon  stained 
class  windows  as  such,  to  save  the  nascent 
industry  from  being  crushed  out  by  foreign 
competition.  Accordingly,  in  the  Act  of 
October  1,  1890,  we  find  a  notable  change  in 
phraseology  and  the  introduction  of  a  new 
classification.  By  paragraph  122  a  duty  of 
45  per  cent  is  imposed  upon  ''all  stained  or 
painted  window  glass  and  stained  or  painted 
glass  windows,  and  hand,  pocket  or  table 
mirrors,  not  exceeding"  a  certain  size; 
while  by  paragraph  465,  "paintings  in  oil 
or  water  colors,"  are  subject  to  a  duty  of 
only  15  per  cent.  The  former  exemption  of 
"paintings,  drawings,  and  etchings  specially 
imported"  for  religious  institutions  is  con- 
tinued in  paragraph  677,  while  in  paiagraph 
757  a  similar  exemption  is  extendi  to 
"works  of  art,  the  production  of  American 
artists  residing  temporarily  abroad,  or  other 
works  of  art,  including  fnctarial  painting$ 
on  gla$8,  imported  expresctly  f or  .  .  . 
any  incorporated  religious  society,  .  .  . 
esectpt  stained  or  patnted  noindow  glan^  or 
stained  or  painted  glass  windows, " 

It  is  insisted  by  the  defendants  that  the 
painted  glass  windows  in  question,  having 
been  executed  by  artists  of  superior  meri^ 
specially  trained  for  the  work,  should  be 
regarded  as  works  of  art,  and  still  exempted 
from  duty,  as  "  paintings, "  and  that  the  pro- 
vision in  paragraph  1!^,  for  "stained  or 
painted  window  glass  and  stained  or  painted 
glass  windows,"  applies  only  to  such  arti- 
<^ie8  as  are  the  work  of  an  artisan,  the  prod- 
nct  of  handicraft,  and  not  to  memorial 
windows  which  attain  to  the  rank  of  works 
of  art.  Those  who  are  familiar  with  the 
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painted  windows  of  foreira  cathednls  aid 
churches  will  indeed  find  it  diflieolt  to  demj 
them  the  character  of  works  of  art ;  hot  sfer 
would  nevertheless  be  reluctant  to  pot  thea 
in  the  same  category  wtih  the  works  of 
Raphael,  Rembrandt,  Morillo,  and  ot^ 
great  masters  of  the  art  of  painting.  Wkilt 
tney  are  artistic  in  the  sense  of  being  baa- 
tiful,  and  requiring  a  high  degree  <x  ani*- 
tic  merit  for  their  production,  tber  an  ar> 
dinarily  classified  in  foreign  exnibiti  m 
among  the  decorative  and  iDdustrial  niiuf 
than  amouj^  the  tine  arts.  And  in  the  cat- 
alogues of  manufactures  and  dealen  :a 
stained  glass,  including  tbe  mannfacwwn 
of  these  very  importations,  no  distincCioB  j 
made  between  these  windows  and  oikr 
stained  or  painted  glass  windows,  wkid 
by  paragraph  757,  are  specially  exoeroai 
from  the  exemption  of  pictoiisl  paintiigi 
on  glass. 

For  most  practical  purposes  works  of  is 
may  be  divided  into  four  classes:  L  TVe 
fine  arts  properly  so  called,  intended  wcU^j 
for  ornamental  purposes,  and  inclpdit; 
paintings  in  oil  and  water,  upon  casTu 
plaster,  or  other  material,  and  onriiL 
statuary  of  marble,  stone,  or  bronze,  ffaex 
are  subject  to  a  duty  of   15  per  cent 

2.  Minor  objects  of  art,  intended  also  it 
ornamental  purposes,  fsadtk  as  statoettak. 
vases,  plaques,  drawings,  etchings,  sad  tU 
thousand  and  one  articles  whi^  psas  onief 
the  general  name  of  bric-a-brmc,  and  are  na- 
ceptible  of  an  indefinite  reproduction  fna 
the  original. 

3.  Objects  of  art,  whidi  serve  prisMr/T 
an  ornamental,  and  incidectally  a  otti^ 
purpose,  such  as  painted  cr  ^taised  %)sm 
windows,  tapestry,  paper  hanginn,  etc 

4.  Objects  priniarily  designed  lot  a  siefu. 
purpose,  but  made  ornamental  to  plcsae  tte 
eye  and  gratify  the  taste,  such  as  omaaestrtf 
clocks,  the  higher  grade  of  carpets,  cartaiti. 
gas- fixtures,  and  household  and  table  fan 
ture. 

No  special  favor  is  extended  by  ODSfW 
to  either  of  these  classes  except  the  ire. 
which  is  alone  recogniTvd  as  belaogiai:  t» 
the  domain  of  high  lut.  It  seeaoa  cstirtlv 
clear  to  ui  that  in  paragraph  757.  Ooa^rrtf 
intended  to  distinguish  between  'pidcruJ 
paintings  on  glass"  which  subeerfe  a  pv-j 
ornamental  purpose,  and  stained  or  palaf^ 
glass  windows  which  also  subserve  a  w^ 
purpose,  and  moved  doubtless  by  a  deairc  ** 
encourage  the  new  manufacture,  6fmmati 
to  impose  a  duty  of  45  per  cent  npoa  ik 
latter,  while  the  former  were  admitted  fm 
As  new  manufactures  are  developed,  ^ 
tendency  of  each  Tariff  Act  is  to  sicer  dtt- 
criminationi  in  favor  of  particnlar  iada^- 
tries.  Thus,  by  acts  previous  to  tte  *^ 
1890,  paintings 'upon  glass  and  porctlaia 
were  distinguished  and  taken  ost  of  tkt 
general  category  of  manufactores  of  r^ 
and  porcelain,  and  even  of  stained  fw 
while  under  that  Act  painted  and  suia«d 
glass  windows  are  distinguished  ssd  tab* 
out  of  the  general  designation  of  paistiar 
upon  glass.  If  the  question  is  thit  of* 
restc<l  solely  upon  the  language  nf  psnT'f^ 
677,  doubtless  these  imporuUons  woiud  W 
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exempted  m  palotiDgt  imported  for  lelfg* 
iout  purposes;  but  ai,  by  paragraph  757, 
pictorial  paiDtinga  oo  glasa,  a  more  specific 
designation,  are  again  exempted  and  stained 
glass  windows  are  excepted  and  taken  out 
of  this  exemption,  we  thinit  the  intent  of 
Congress  must  be  gatlicred  from  the  Ian- 
giiago  of  the  latter  paragraph  rather  than 
the  former.  Boberiaon  t.  OUndtnning^  183 
U.  8.  158.  [88:  2981.  Particularly  is  this 
so  in  view  of  the  lact  that,  by  paragraph 
123,  a  duty  is  levied  upon  **  stained  or  painted 
window  glass  and  stained  or  painted  glass 
windows^'^do  n/omim.  The  use  for  which  the 
importations  are  made  in  each  case  is  much 
the  same.  The  fact  that  these  articles  are  ad- 
vertised and  known  to  the  trade  as  painted  or 
fitained  glass  windows  is  an  additional  reason 
for  supposing  that  Congress  intended  to  sub- 
ject them  to  a  duty. 

The  judgment  of  the  circuit  court  must, 
therefore,  be  reversed,  and  the  case  re- 
manded for  further  proceedings,  in  conform- 
ity to  this  opinion. 


UNITED  STATES,  Ajtpt, 
t. 

SCHOVERLINO,  DALT  ft  QALB8. 

<8se  8i  0.  Baporter^  ed.  76-82.) 

Ihi$g  #»  oun&U)ek9^  duiidUe   damflcaU'on — 
Aci  4tf  January  99th^  1796, 

L  Oirastooks  are  dQtlal>le  at  41  per  oeot  ad  valo- 
rem, under  paracraph  215  of  Schedule  C  of  the 
Aot  of  OctotMr  1,  Ifln. 

1.  The  dutiable  olawUloatlon  of  the  articles  im- 
ported  must  be  ascertained  by  an  ezsmloatlon  of 
tbem  to  the  eoodttkm  In  whldi  tbej  are  im- 
ported. 

&  The  Acs  of  Jannarj  a,  17W.  tX  8ut.at  L.  ait 
was  Hmtted  to  tbe  case  of  duties  then  Imposed  by 
law,  and  does  not  apply  to  duties  Imposed  \rf 
subsequent  tariff  acts. 

4.  Where  an  appeal  was  prosecuted  as  acalost  a 
inn.  such  defeat  may  be  cured  by  ameodment. 

[No.  000.] 
Argu$d  Oct.  t6,  im,    Ikeidsd  JV^e.  7.  JSOg. 

APPEAL  from  a  Judgment  of  the  Circuit 
Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  reversing  the  deds- 
ion  of  the  Collecior  and  Board  of  General 
Appraisers  imposing  duties  on  gunstocks  and 
aojiidgiog  that  they  should  have  been  assessed 
with  duty  at  the  rale  of  45  per  cent  ad  valorem. 

See  same  case  below,  45  Fed.  Rep.  849. 

The  facts  are  stated  in  the  opinion. 

Mr,  Chmrlmu  H«  Alds*ieh,  Mietit^  0$n., 
for  appellant: 

Courts  of  Justice,  even  with  the  content  of 
the  opposite  party,  will  not  enforce  a  right  or 

Nan.  Am tcUmcf  VnUtd  SUHafor  duUe»»  see 
nnu  to  Uaited  States  r.  Three  Hundred  and  fifty 
Cbasis  of  Tsa,  S:7Qt. 

A»  U»  aeUtm  to  rdooimrbatk  duiim  paid  umdtr  pft>- 
IMC*  pruml.  howmadt^amd  U$  sf<et«  see  nuU  to 
Orsely  v.  Thompson,  UbST. 

t4«  0.  S. 


contract  in  violation  of  a  statute,  although  not 
expressly  declared  void  by  enactment. 

rowell.  Contracu  £  Agreements.  168; 
Comyn,  Contracts,  59;  Bank  if  JJnittd  8tate$  v. 
Ow€t'$,  27  C.  S.  2  Pet  587  (7:508);  UaU  v.  Cap- 
peU,  74  U.  S.  7  Wall.  542  (19:244). 

If  a  plaintiff  caonot  open  his  case  without 
showing  that  he  has  broken  the  law,  courts  of 
justice  will  not  assist  him  to  recover, whatever 
his  Justice  may  be. 

Fowier  V.  StuUy,  78  Pa.  458,  18  Am.  Rep. 
699;  /Hirbank  v.  Qfnrad,  98  U.  S.  291,  802  (24: 
781,  727):  Oteanyan  v.  Winchetier  Repeating 
Amu  Co.  108  U.  S.  201  (26:539). 

The  question  of  what  is  imported  and  its 
character  should  be  determined  by  the  result, 
stripped  of  the  thin  disguise  of  separate  ship- 
ments. 

Merritt  v.  WMk,  104  U.  S.  694. 700  (26:^^, 
898);  United  8tate$r.  Breed,  1  Sumn.  159,  166; 
^eberger  v.  Farweli,  189  U.  S.  608  (85-.297); 
Maffone  v.  Luekemeyer,  189  U.  S.  612  (85:298); 
Faik  V.  Roberteon,  187  U.  S.  225  (84:045). 

The  mere  Juxtaposition  of  the  completed 
parts  of  one  whole,  or  want  of  it,  cannot  de- 
termine its  character  for  purposes  of  taxation. 
Worthington  v.  Bobbins,  189  U.  S.  887  (25: 
181). 

To  carry  out  the  object  of  a  statute  it  must 
be  so  construed  as  to  defeat  all  attempts  to  do 
or  avoid,  in  an  indirect  or  circuitous  manner, 
that  which  is  prohibiten  or  enjoined. 

Coiline  V.  ntanfem,  2  Wills.  349;  SdarU  v. 
MeiHUe,  1  Man.  A  Ry.  204;  Booth  v.  Btnk  of 
England,  7  Clark  A  F.  540;  Fox  v.  B^iop,  2 
Bam.  A  C.  655;  Croee  v.  WaUe,  18  C.  R  N.  S. 
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The  courts  look  to  intention  in  all  such  cases. 

Orojl  V.  iMmUg,  6  H.  L.  Cas.  672,  788-740; 
Jepiee  v.  Alexander.  8H.  L.  Cas.  5M. 

Mr,  Alb«rt  Comstoek,  for  appellees: 

Each  invoice  and  entry  coiutitute  a  separate 
importation,  and  must  be  appraised  and  classi- 
fied without  reference  to  any  other  invoice  or 
entry,  preceding  or  subsequent  thereto. 

.<amn$on  v.  Feaeiee,  61  U.  a  20  How.  571 
(15:1032). 

The  intent  wherewith  an  iuiportallon  is 
made  does  not  affect  the  rate  of  duty  to 
which  it  issuhlecf. 

Merritt  v.    RWsA,  104  U.  8.  694  (26:896). 

Every  merchant  has  a  right  so  to  srraoge 
his  importations  as  to  bring  them  In  at  the 
lowest  rate  possible. 

UniUd  stntee  v.  Breed,  1  Sumn.  159.  166; 
MerriU  v.  WHuh.  eupra;  Seeberger  v.  FarweU, 
189  U.  S.  008  (85:297);  Magone  v.  Ltikemeyer, 
189  U.  S.  612  (35:298). 

Parts  of  articles  are  not  covered  by  provis- 
ions in  a  Tariff  Act  for  those  articles  complete. 

Roberteon  v.  Uerdan,  182  C.  S.  454  (88:408). 

Mr.  Juetiee  Blatehlbrd  delivered  the 
opinion  of  the  court : 

On  the  20th  of  October,  1890,  the  firm  of 
Schoverling.  Daly  A  Galea,  composed  of 
August  Schoverling,  Charles  Daly,  and  Jo- 
seph Gales,  imported  into  the  port  of  New 
Vork.  from  Europe,  articles  described  in  the 
entry  as  **  12  flnislied  gunstocks,  with  locks 
and  mountings.**  The  collector  aaseseed  a 
duty  upon  them  of  $1.50  each«  and  in  addi- 
tion thereto.  85  per  cent  ad  valorem,  undar 
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paragraph  170  of  the  Act  of  October  1,  1890, 
chap.  1244  (26  Stat,  at  L.  579)  in  Schedule 
C  of  that  Act,  entitled  ''Metals  and  Manu- 
factures of  Firearms:"  •*170.  All  double- 
barreled,  sporting,  breech- loading  shotguns, 
valued  at  not  more  than  six  dollais  each,  one 
dollar  and  fifty  cents  each ;  valued  at  more 
than  six  dollars  and  not  more  than  twelve 
dollars  each,  four  dollars  each;  valued  at 
more  than  twelve  dollars  each,  six  dollars 
each;  and  in  addition  thereto,  on  all  the 
above,  thirty-five  per  centum  ad  valorem. 
Single-barrel  breech-loading  shotguns,  one 
dollar  each  and  thirty-five  per  centum  ad 
valorem.  Revolving  pistols  valued  at  not 
more  than  one  dollar  and  fifty  cents  each, 
forty  cents  each ;  valued  at  more  than  one 
dollar  and  fifty  cents,  one  dollar  each ;  and 
in  addition  thereto,  on  all  the  above  pistols, 
thirty-five  per  centum  ad  valorem.^  The 
importers,  on  November  15,  1890,  filed  with 
the  collector,  under  §  14  of  the  Act  of  June 
10.  1890,  chap.  407  (26  Stat,  at  L.  187)  a 
notice  in  writing,  addressed  to  him,  object- 
ing to  the  decision  of  the  collector,  and  stat- 
ing their  reasons  for  so  doing.  That  notice 
in  writing,  called  a  ** protest,"  claimed  that 
the  articles  were  only  parts  of  guns,  and 
were  dutiable  at  45  per  cent  ad  valorem, 
under  paragraph  215  of  Schedule  C  of  the 
Act  of  October  1,  1890,  (582)  which  reads 
as  follows:  **215.  Manufactures,  articles,  or 
wares  not  specially  enumerated  or  provided 
for  in  this  Act,  composed  wholly  or  in  part 
of  iron,  stee),  lead,  copper,  nickel,  pewter, 
zinc,  gold,  silver,  platinum,  aluminum  or 
any  other  metal,  and  whether  partly  or 
wholly  manufactured,  forty -five  per  centum 
ad  valorem."  The  protest  stated  that  the 
articles  in  question  were  simply  parts  or 
accompanim^'nts  intended  for  use  in  the 
manufacture  ni  guns  or  muskets,  were  not 
guns  or  muskets,  and  could  not  be  classed  as 
sudi  completed  commodities. 

Under  §  14  of  the  Act  of  June  10,  1890, 
the  collector,  on  the  16th  of  December,  1890, 
transmitted  to  the  three  general  appraisers 
on  duty  at  the  port  of  New  York  the  invoice, 
entry,  and  protest.  The  assistant  appraiser 
had  reported  to  the  appraiser,  November  28, 
1890,  that  the  articles  in  question  were 
''gunstocks,  with  mountings  complete,  ready 
for  attachment  to  the  barrels,  which  ar- 
rived by  another  shipment,"  and  that  "the 
ffunstocks  and  barrels  when  attached,  make 
double-barreled  breech-loading  shotguns, 
complete."  The  collector,  in  his  com- 
munication to  the  general  appraisers,  re- 
ferred to  the  foregoing  report  of  the  as- 
sistant appraiser,  and  stated  that  the  mer- 
chandise was  returned  by  the  appraiser  upon 
the  invoice  as  ** breech-loading  shotguns," 
invoiced  at  a  value  not  over  $6  each,  and 
that  he  had  assessed  duty  on  them,  under 
paragraph  170,  at  the  rate  of  85  per  cent  ad 
valorem  and  $1.50  each. 

The  board  of  general  apraiscrs  took  the 
testimony  of  Mr.  JL>aly,  one  of  the  importing 
firm,  on  December  19,  1890,  and  it  is  set 
forth  in  the  margin.*    In  its  report  to  the 


collector,  signed  by  all  three  of  ito 
it  is  said  that  if  toe  importatioii  was 
one  of  gunstocks,  without  the  gun 
required  to  make  a  complete  fireann, 
the  case  rested  there,  the  articles  ooald 
be  regarded  as  completed  guns,  so  as  to  be 
dutiable  under  paragraph  170 ;  thai  the  te^ 
timony  of  Daly  disclosed  the  &cts  tkat  the 
firm  of  Schoverliog,  Daly  &  Gales  had  in- 
ported  the  gunstocks  in  question,  and  hmd 
made  an  agreement  with  another  fina  by 
which  the  latter  were  to  order  the  barrels 
with  the  mutual  expectation  that  the  gtuek^ 
and  barrels,  after  arriving  at  New  Tort, 
were  to  be  put  together  so  as  to  make  ona} 
plete  guns;  that  Schoverling  was  a  maaber 
of  both  firms  thus  colluding  together:  thsL 
such  a  mode  of  evading  the  payment  oi  da 
ties  could  not  be  tolerated;   and  that  tbr 
decision  of  the  collector  was  affirmed. 

On  the  6th  of  January,  1891,  the  importcn. 
under  §  15  of  the  Act  of  Joae  10.  Iflfet 
applied  to  the  Circuit  Court  of  the  Uaited 
States  for  the  Southern  District  d  Nev 
York,  for  a  review  of  the  questions  of  Uw 
and  fact  involved  in  such  decisioo  of  tbr 
board  of  general  appraisers,  by  filiag  in  tbr 
office  of  &e  clerk  of  said  court  a  sutmes: 
of  the  errora  of  law  and  fact  oomplainnl  U. 
which  were  that  tiie  duty  bad  been 
on  the  articles  at  $1.50  ^ch  and  S5  per 
ad  valorem,  while  it  should  have  bera 
sessed,  under  paragraph  215.  at  45  per 
ad  valorem,  only.  On  the  filing  of  the  if- 
plication,  the  circuit  court  made  an  ordo' 
that  the  board  of  general  appraisers  rrtvi 
to  the  court  the  record  and  the  erideaoe, 
with  a  certified  statement  of  the  fmOM  la- 
volved  and  their  decision  thereon. 

On  the  22d  of  January,  1891,  the  bnarA  •! 
general  appraisers  filed  in  the  court  tbtir 
return,  embodying  the  protest  of  Novoabv 
15,  1890,  the  assistant  appraiser's  lepcvt  df 
November  28,  1890,  the  collector's  am- 
niunication  of  December  16,  1890.  the  toti- 
mony  of  Daly,  and  the  opinion  anddecisita 
of  the  board.  The  case  was  argned  brfnrr 
the  circuit  court,  held  by  Judgt  Lamabr 
which  entered  an  order,  on  March  SO.  191. 
reversing  and  setting  aside  the  deciska  ol 
the  collector  and  that  of  the  board  of  |ts^ 
appraisers,  and  adjudging  that  the  mnrbu. 
disc  should  have  been  classified  and  vmtmA 
with  duty  at  the  rate  of  45  per  oeot  irf 
valorem,  under  paragraph  215  of  the  Art 
as  ''manufactures,  articles,  or  wbrr«  vt 
specially  enumerated  or  provided  for  is  tb:« 
Act,  composed  ...  in  part  of  iron  or 
steel."  The  opinion  of  the  circuit  court  k 
reported  in  Re  SehareHing,  45  Fed  Rcf 
849.  It  stated  that  there  was  no  eriiVen 
that  the  articles  were  ever  assembkd  <* 
brought  together  with  the  gun  banvltfl* 
the  other  side ;  that  there  was  no  fiodisf  ^ 
that  effect  by  tlic  appraisers ;  thai  ff  tkrt 
were  such  a  finding  of  fact,  the  ooort  wtM 
be  constrained  to  reverse  it.  because  tbm 
was  no  evidence  in  the  record  to  support  it 
that,  for  all  that  appeared,  the  fnuudi 
might  have  been  bought  from  one  maaolsci 


^Protest  in  tbe  matter  of  Importation  of  oertain  I  8omsrvii«lb:  Q.  Yon  are  a  member  of  tbefra  tf 
gtinstooks  by  Meesn.  SchoverllDflr,  Daly  ft  Galee.  Schoverlinir,  Daly  ft  Qalei<^  A.  Teik»*r.  Q.  Wf« 
Rtatement  o^  Mr.  Daly.    Bzamined  by  Gen.  App.  |  are  you  dotng  bUBiDe«r  A.  In  Kew  Torfc.  Q.  tia 
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rer  aiKl  the  gun  barrel  from  another :  that 
te  Tariff  Act  laid  a  duty  upon  **  sporting, 
neech- loading  shotguns,  **  and  laid  a  separate 
Ki  different  duty  upon  the  parts  of  which 
ich  siiot^ns  were  composed,  as  manufact- 
res  in  whole  or  in  part  of  metal ;  that  it 
Hild  be  fairly  assumed  that  Congress,  by 
lat  terminology,  meant  to  allow  importers 
ho  cliose  to  do  so,  to  brinff  in  fragments  of 
combination  article  by  dinerent  shipments, 
ad  then  to  employ  domestic  labor  in  putting 
lem  together ;  that  it  might  have  been  in' 
snded  to  induce  importers  to  employ  to  that 
stent  the  labor  of  this  country,  instead  of 
aving^  the  article  combined  abroad ;  that, 
nder  the  language  of  the  statute,  there  was 
othing;  in  the  shipment  in  question  except 
linstocks  mounted,  arti^jles  which  were 
properly  described  in  the  Act  only  by  the 
phrase  **  manufactures  composed  wholly  or  in 
lart  of  metal  ;**  and  that,  therefore,  Miey 
hould  pay  that  duty  and  no  other.       ^ 

On  Jtfarch  20,  1891,  the  Attorney  Qenen;< 
»f  the  United  States,  under  ^  15  of  the  Act 
>f  June  10,  1800,  applied  to  the  circuit  court 
br  the  allowance  of  an  appeal  to  this  court 
!roni  the  decision  and  judgment  of  the  cir- 
;ait  court.  On  the  same  day,  the  applica- 
tion was  granted,  the  appeal  was  allowed, 
ind  it  has  here  been  heard. 

We  are  of  opinion  that  the  judgment  of 
the  circuit  court  must  be  afHrmed.  The  con- 
tention on  the  part  of  the  United  States  is 
that  the  transaction,  as  conducted,  was  a 
fraad  upon  the  statute.  But  the  question 
was  solely  as  to  the  gunstocks.  Sampson  y. 
Peadee,  61  U.  8.  20  How.  571  [15:  10221. 
There  is  not  in  the  statute,  in  paragraph  170, 
or  elsewhere,  any  imposition  of  duty  on  parts 
of  breech-loading  shotguns,  except  the  pro- 
yision  in  paragraph  215.  There  is  no  duty 
otlierwise  imposed  on  materials  for  such 
gaiis. 

lu  the  Act  of  October  1,  1800,  in  panigraph 
154,  a  duty  is  imposed  on  ** axles,  or  parts 
thereof;**  in  paragraph  165,  on  "^penkniycs 
or  vocketkniyes  of  all  kinds,  or  parts  there- 
of.' in  parazrapb  185,  on  **  wheels,  or  parts 
thereof, "  ana  "  tires,  or  parts  thereof  ;**  and 
In  paragraph  210,  on  chronometers  **  and  parts 
thereof?* 

In  the  present  case,  the  intent  of  the  im- 
porters to  put  the  gunstocks  with  barrels 
separately  imported,  so  as  to  make  here  com- 

Sleted  guns  for  sale,  cannot  affect  the  rate  of 
nty  on  the  gunstocks  as  a  separate  importa- 


tion. M&rriU  t.  WeUh,  104  U.  8.  604  [26 : 
896]. 

In  BoberUan  t.  Oerdan,  182  U.  8.  454  [88: 
403],  the  statute  had  imposed  a  duty  on 
musical  instruments,  and  had  not  imposed 
the  same  duty  on  parts  of  musical  instru- 
ments; and  it  was  held  that  pieces  of  iyory 
for  the  keys  of  pianos  or  organs,  to  be  used 
exclusiyely  for  such  musical  instruments, 
and  made  on  purpose  for  such  instruments, 
were  not  dutiable  as  musical  instruments, 
but  were  liable  to  a  less  duty,  as  manufact- 
ures of  ivory. 

We  do  not  think  the  decision  in  Folk  t. 
Bobertsan,  187  0.  8.  225  [84:  645],  applies 
to  the  present  case.  It  nowhere  appears 
that  these  gunstocks  had  formed  part  of 
completed    guns  in    Europe,   nor  was  the 

?[uestion  of  the  importation  of  the  barrels 
or  the  guns  inyolyed.  In  the  present  case, 
the  dutiable  classification  of  the  gunstocks 
imported  must  be  .iscertained  by  an  examina- 
tion of  them  in  the  condition  in  which  they 
are  imported.  Worthington  y.  Bobbim,  189 
U.  8.  837  [85:  181]. 

Reference  is  made  by  the  counsel  for  the 
United  States  to  the  provision  of  ^  2  of  the 
Act  of  January  29,  1795,  (1  Stat,  at  L.  411) 
wh  ich  reads  as  f ol  lows :  **  Where  any  articl  e 
is,  by  anv  law  of  the  United  States,  made 
subject  to  the  payment  of  duties,  the  parts 
thereof,  when  imported  separately,  shall  be 
subject  to  the  payment  of  the  same  rate  of 
duties,"  as  not  having  been  repealed.  In  1 
Stat,  at  L.  411,  opposite  the  Act  is  the  word 
**  [Obsolete.]"  That  provisiot  is  not  em- 
bodied in  the  Revised  Statutes,  and  we  think 
it  was  limited  to  the  case  of  duties  then 
imposed  by  law,  and  did  not  apply  to  duties 
imposed  bv  subsequent  tariff  acts.  Tariff 
acts  passed  subsequently  to  the  Act  of  1795 
have  provided  that  the  duties  theretofore  im- 
posed by  law  on  imported  merchandise 
should  cease  and  determine.  If  the  provision 
of  the  Act  of  1795  had  been  still  in  force 
when  the  Tariff  Act  of  1890  was  enacted,  it 
would  have  been  wholly  imnecessary  in  the 
latter  Act  to  impose  a  duty  on  parts  of  arti- 
cles, as  well  as  on  the  articles  themselves, 
in  cases  where  it  was  deemed  proper  to  im- 
pose such  duty  upon  parts. 

This  appeal  was  prosecuted  as  against  the 
firm,  but  this  defect  may  be  cured  by  amend- 
ment, and  the  motion  to  that  effect  is  granted. 
E8ti8  V.  TraJtme,  128  U.  8.  225  [82:  487]. 
Judgment  affirmed. 


importation,  at  1  understand  you,  consists  of  this 
iteiD  marked  226  here,  flniehed  minstocks,  with 
locks  and  mountings?  A,  That  is  it.  Q.  Shotguns? 
▲.  They  are  parts  of  sbotguus;  parts  of  breech- 
loading  sbottfuns.  Q.  When  did  you  make  this 
order  for  this  importation?  A.  I  telegraphed  for 
it  a  shnrt  time  before  this  inyoice.  Q.  How  many 
of  thefle  are  there  here?  A.  Twelve  of  theee  tln- 
isbed  tninstocks.  Q.  Did  you  at  the  some  time 
order  ibe  other  parts  of  these  guns  to  be  sent.  A. 
I  did  not.  That  is  all  wo  received.  We  never  re- 
ceived the  barrels.  Q.  You  made  do  order  for  the 
banels?  A.  No.  sir.  (Reference  made  in  tbe  special 
report  of  tbe  appraiser  to  protests  of  Scboverling. 
Daly  k  Gales  against  the  assessment  of  dutv  at  the 
rate  of  86  per  cent,  etc.)  Q.  What  we  want  to 
know  is  whether  tbe  barrels  of  these  guns  have 
arrived  by  another  shipment,  within  your  knowl- 
edge?  A.  Asa  member  of  the  firm  of  Schoverlf  ng, 
Daly  k  Gales  I  do  not  know  it,  because  we  have 
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never  received  any  invoice.  Q.  Never  made  any 
order?  A.  No.  sir.  Q.  Have  you  any  agreement 
with  any  other  firm  that  they  were  to  order  th» 
barrels  of  these  guns?  A.  Yes:  we  have.  Q.  With 
the  expectation  on  your  part  that  they  were  to  be 
put  together  here?  A.  Yes,  sir.  Q.  Have  those 
other  importations  been  received  oy  the  other 
firms?  A.  A  good  manv  of  them,  I  guess,  are  in. 
bond.  Q.  What  firms  did  you  have  an  understand- 
ing of  this  nature  with?  A.  With  A.  Scboverling. 
Q.  Is  he  a  partner  in  yoiur  house?  A.  Yes,8ir;  h» 
is  a  partner  in  tbe  firm  of  Soboverling,  Daly  h 
Gales,  and  also  runs  a  separate  business.  Mr. 
Tichenor:  Q.  Do  you  think  tbe  trade  generally 
adopted  this  plan?  A.  I  think  they  all  have  re- 
ceived goods  in  the  same  way.  We  nave  imported 
those  stocks  with  the  intention  of  putting  thenk 
with  the  other  parts  imported  by  these  other  par- 
ties. 

89ft 


[82J 


8ft-88 


SUPBEMB  COIJBT  OF  THB  UkiTBD  STATKB. 


OctTi 


183] 


WILLIAM  DOUGLASS  CROSS,  Appt, 

V. 

JEROME  B.  BUREE.  Warden  of  the  Jail 
for  the  District  of  Columbia. 

(See  8.  C  Repoiter*8  ed.  8S-68.) 

Day  for  execution  of  judgment  for  death  in 
District  of  Columbia — revieto  of  judgments  of 
that  District  in  criminal  eases— habeas  corpus 
— Act  cfMardi^S,  1885 — appeal  from  decrees 
on  habeas  corpus. 

L  Under  Rev.  StaL  I  84S.  of  the  District  of 
Columbia,  the  power  of  the  court  to  set  a  day 
for  the  ezecutioQ  of  a  judgrmont  for  death  is  not 
exhausted  by  its  first  exertion;  if  the  time  for 
execution  has  passed  for  any  cause,  the  court  can 
make  a  new  order. 

S.  This  oourt  has  no  jurisdiction  to  icrant  a  writ 
of  error  to  reyiew  the  Judgments  of  the  Supreme 
Court  of  the  District  of  Columbia  in  criminal 
cases  nor  to  review  such  Judgment  on  habeas 
corpus. 

8.  A  proceeding  in  habeas  corpus  is  a  civil  not  a 
Criminal  proceeding. 

4.  In  order  to  give  this  court  Jurisdiction,  over  the 
Judgments  of  the  Supreme  Court  of  the  District 
of  Columbia  under  the  Act  of  March  3, 1886,  the 
matter  in  dispute  must  be  money  or  some  right, 
the  value  of  which  in  money  can  be  calculated 
and  ascertained;  in  a  criminal  case  where  the 
matter  in  dispute  has  no  money  value,  no  appeal 
lies. 

%.  Under  the  Judiciary  Act  of  March  8. 18Ql,appeals 
trojSL  decrees  of  Circuit  Court  on  habeas  corpus 
can  no  longer  be  taken  directly  to  this  court  in 
criminal  cases,  but  only  in  the  classes  mentioned 
in  the  fifth  section  of  that  Act. 

[No.  1105.1 

Argued  Not.  i,  i^9f  .    Decided  Nov.  14,  189i. 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  District  of  Columbia,  dismiss- 
ing a  petition  for  a  writ  of  habeas  corpus. 
Dismissed, 
See  same  case  below,  20  Wash.  L.  Rep.  8d9. 

Statement  by  Mr.  Chief  Justice  TuHlerx 
William  D.  Cross  was'found  guilty  for  the 
second  time  upon  an  indictment  for  murrler 
in  the  Supreme  Court  of  the  District  of  Co- 
lumbia holding  a  criminal  term  and  sen- 
tenced to  death,  the  time  of  his  execution 
being  fixed  for  January  22.  1892.  He  prose- 
cuted an  appeal  to  the  court  in  general  term, 
which,  on  January  12,  1892,  finding  no  error 
in  the  record,  affirmed  the  judgment  rendered 
at  the  criminal  term,  and  on  January  21, 
1892,  a  writ  of  error  from  this  court  was 
allowed  by  the  Chief  Justice  of  the  Supreme 
Court  of  the  District,  citation  was  signed 
and  served,  and  the  time  for  filing  the  record 
enlarged.     On  the  same  day  the  execution  of 

NoTB.-  JL9  to  juri»dU:lum  in  tiie  Uniud  6iUM4nt  du- 
preme  Court,  where  Federal  questUm  arises^  or  where 
are  drawn  in  question  stcUutes^  treaty^  or  ConstitU" 
tion,  see  notes  to  Martin  v.  Hunter,  4: 97,  Matthews 
y.  Zane,  8: 854,  and  Williams  y.  Norris.  6: 571. 

As  to  jurisdiction  of  United  Slates  Supreme  Oourt 
to  declare  state  law  void  as  in  eonjliet  uHth  state  con- 
stitution: torevise  decrees  of  stateeoutrtsasto  con- 
struction of  state  lotM.  see  notes  to  Hart  y.  Lamp- 
hire,  7: 8791,  and  Oommeroial  Bank  of  dndnnati  y. 
Buckingham,  12: 18ft. 
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the  sentence  of  death  was  poatpooed  vitil 
the  10th  of  June,  1892,  by  ofder  emend  bj 
the  court  in  general  term. 

That  writ  of  error  was  dismined  May 
16.  1892.  Gross  y.  United  States,  145  U.  ^ 
571  [36 :  8211.  May  28,  1892,  Crov  lied 
his  petition  In  the  SuDieme  Coort  of  the 
District  of  Columbia  for  a  writ  of 
corpus,  which  petition  was  beard  in  the 
instance  by  that  court  in  general 
application  was  denied  June  4,  1892,  asd  the 
petition  dismissed.  20  Wash.  L.  Bep. 
On  June  8,  1892,  the  court  in  gi 
allowed  an  appeal  to  this  coorC 


Messrs.  CIum.  Manriee  Smitk  and 
eph  Shillington,  for  appellant: 

When  the  words  of  a  statute  are  plaiaiy  ex 
pressiye  of  an  intent  not  rendered  dnbioos  hj 
the  contents,  it  matters  not  what  th^  cpaa. 
quences  may  be,  it  must  receiye  its  full  effecL 

United  States  y.  TTarn^,  4  McLean,  m 
United  States  y.  EagsdaU,  Hemp.  497:  JokamA 
y.  Hudson  Biter  it  «>.  49  N.  Y.  455,  /W 
y.  Sehoonmaker,  63  Barb.  49;  StaU  y.  Wmim 
County  Comrs.  6  Ney.  104;  HyaU  y.  Ts^, 
42  N.  \.  259;  Benton  v.  Wick4eirt^  54  K.  T. 
226:  Rogers  Y.  Goodwin^  2  Maa«.  475;  X-csfiH 
T.  PotUr,  3  Mass.  216,  221;  Putnam  y.  Zm- 
ley,  11  Pick.  4«7,  490. 

A  construction  not  supported  by  the  ha- 
guage  cannot  be  imposed  by  the  court  is  ordv 
to  effectnate  what  it  may  suppose  to  he  the  ia 
tention  of  the  legislature. 

Frye  v.  Chicago,  B.  db  Q.  R.  Co,  T^VO^Wk 
Leoni  Turn.  y.  TavUr,  20  Mich.  148;  Ar  t 
Barham,  8  bam.  &  C.  99;  Bex  y.  .siofa  At» 
erd,  7  Bam.  &  C.  569;  BeekiH  y.  Dixsm,  SGa 
146. 

The  meaning  publicly  giyen  to  a  scatair  fe* 
long  usage  is  presumed  to  be  the  tme  oae. 

Coke  Litt  86;  Steppard  y.  GotiMld, Vaogtai. 
169;  Leigh  t.  Kent,  B  T.  R  864;  Aaatfv  f 
WinOanley,  3  T.  R.  286;  O^  y.  SMk,  t 
C.  B.  469;  Newcastle  t.  AUy.  Gem.  12  Cart  4 
F.  419;  Atty.  Qen.  t.  Jones^  S  HnrlsL  k  C. 
847;  Packard  y.  Bichardean.n  Mam.  ISl  • 
Am.  Dec.  123;  McKeen  t.  Ddmmeey,  9  U.  & 
5  Crancb,  22  (3:  25):  Uakn  y.  Unit^i  States.  )C 
U.  S.  402  (27:  527);  Steiner  y.  tbw.  4  Ph.  H 
28;  Eernion  y.  Bills,  1  La.  Ado. 419.  a^m* 
y.  Bugbee,  16  Vt  444. 

The  re-enactmoot  of  a  statat^  whkb  hai » 
cciyed  a  Judicial  constmctkm,  a  tke  tsms,  m 
substantially  the  same,  tenna,  anKwati  is  ■ 
legislatiye  adoption  of  such  coDsUtKtioa. 

Duramus  y.  Harrison,  26  Ala.  t^-Buk^ 
Mobile  y.  Meagher,  88  Ala.  622;  VM9  * 
r^de,  54  Ala.  378.  25  Am.  Befk.  7il;  £a«*rv 
Ocean  County,  10  Cent.  Rep.  65a.  41 K.  J.  L 
285:  La  SeUe  y.  Whitfield,  13  U.  Aaa.  SI 
Mynek  t.  Uasey.  27  Me.  9,  46  Km.  Dec  « 
Tutbury*s  App,  C7  Mc  267;  8laU  y.  8mm.  • 
Ind.  91:  Could  y.  Wise,  18  Key.  9SS;  Mttif 
sie  y.  State,  11  Ark.  591:  State  y.  StodWtt** 
WeAt.  Hep.  e59.  4N  Ohio  St  804:  Bmt  y.  W 
bardtton,  188  Man.  99. 

If  possible,  the  yarious  portioQS  of  a  eoirtf 
reyisfon  must  be  so  construed  as  to  htrmasim 
with  one  another. 

Ex  parte  Bay.  45  Ala.  16:  Bryata  r.  Wf 
more,  20  Minn.  313;  Smith  ▼.  AuO.  If  Wk 
522,  83  Am.  Dec  707;  Qall^oe  r.  Pirn.  I9c« 
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410;  aNeat  T.  BMnson,  46  Ala.  526; 
nbile  dfe  0.  B.  Oo.  t.  Mahne,  46  Ala.  891; 
»AZ<3y  ^.  Harrington,  1 D.  Chip.  848;  QMonM 

Brztlenum,  56  Mifls.  232;  C^m.  y.  Qoding, 
Met.  180. 
Time   and  place  are  parts  of  the  Jud/rment. 

Un^tedL  Slates  v.  Quiteau,  1  Mackey.  508. 
Mr,  Cni&rles  H«  Aldrieh,  Solicitor  Qen., 
»r  appellee: 

Tliis  court  has  do  jurisdiction  of  this  appeal 
id  tbe  same  should  be  dismissed. 

.fir  parte  Tom  Tong,  108  U.  S.  556  (27:  826); 
7o  Z>0«  26  Fed.  Bep.  471;  Ex  parte  Clodomira 
Ota,  210  U.  8.  885  (28: 172);  kurtz  v.  Moffitt, 
L5  U.  8.  487  (29:  458);  Famnoorth  v.  ilf<m- 
ma,  129  XJ.  8.  104  (32:  616);  United  SlaUs  y. 
nngem,  144  U.  8.  310  (36:  445);  Ex  parte  Wil^ 
7n,  114:  a.  8.  420  (29:  90). 

Tbe  matter  in  dispute  in  this  case  is  the  right 
f  the  petitioner  to  his  liberty.  8uch  a  right 
las  no  money  value. 

Kurtz  y.  Afqffltt,  eupra;  Be  Krafft  y.  Bar- 
t<y,  67  U.  8.  2  Black.  704  (17:  350);  Barrp  y, 
HereHn,  46  t).  8.  5  How.  103  (12:  70);  Snow  v. 
Unxteg,  Slatee,  118  U.  8.  346  (30:  207);  Lau  (ho 
Bew  V.  United  States,  144  U.  8.  58  (36:  343); 
Re  Heath,  144  U.  8.  92  (36:  358);  Wake  y. 
Whitney,  114  U.  8.  564  (29:  277);  Callan  v. 
WiUon,  127  U.  8.  540  (82:  223). 

Xo  appeal  can  be  taken  in  such  a  case  as  tbe 
[>ae  at  bar  to  the  Supreme  Oourt  from  a  circuit 
court,  but  only  to  a  circuit  court  of  appeals, 
snd  tbe  decision  of  that  court  is  final  unless 
ibe  Supreme  Court  issues  a  certiorari. 

Lau  Ow  Bew  y.  United  States,  144  U.  8.  58 
(36:  842). 

The  orders  extending  the  time  for  the  exe- 
cution of  tbe  sentence  were  properly  entered 
by  competent  authority  and  the  sentence  of 
death  must  be  executed. 

Bx  parte  Bradley,  74  U.  8.  7  Wall.  364  (19: 
214);  Bradley  y.  Fisher,  80  U.  8.  13  Wall.  335 
(20:  646);  Biehards  y.  MaekaU,  113  U.  8.  539 
(28:  1182);  Cross  y.  United  States,  145  U.  8. 
571  (86:  821);  MaekaU  y.  Richards,  116  U.  8. 

45  (29:  558). 
The  time  when  a  sentence  shall  be  carried 

into  execution  is  in  law  no  part  of  the  sentence. 
CosUey  y.  Com.  118  Mass.  34;  Cathcart  y. 

Com,  87  P«L  115;  Clifford  y.  State.  30  Md.  575; 

Schwab  ^,  Berggren.  143  U.  8.  442  (36:  21«); 

Holden  ▼.  Minnesota,  137  U.  8.  495  (24:  738); 

United  States  r.  Guiteau,  1  Mackey,  498;  State 

V.  Kitchens,  2  Hill,  L.  612,  27  Am.  Dec.  410; 

Bland  Y.  State,  2  Ind.  608;  Ex  parte  Howard, 

IT  N.  H.  545;  Earparte  Nixon,  2  8.  C.  N.  8. 

4;  WHkerson  y.  Uiah,  99  U.  8.  130  (25:  345). 

Mr.    Chief  Justice  Fuller  deliyered    the 
opinion  of  the  court : 

It  was  not  denied  in  the  8upreme  Court 
of  the  District  that  the  time  and  place  of  ex< 
ecntion  are  not  parts  of  a  sentence  of  death 
unless  made  so  by  statute.  Holden  y.  Min- 
wsota,  137  U.  8.  483,  495  [84 :  734,  738]  ; 
Schwab  y.  Berggren,  143  U.  8.  442,  451  f 36 : 
218].  But  it  was  insisted  that  in  the  Dis- 
trict of  Columbia  the  time  has  been  made  a 
gart  of  the  sentence  by  section  845  of  the 
..evised  8tatute8  of  the  District,  which  is  in 
these  words :  ^  To  enable  any  person  con- 
▼icted  by  the  judgment  of  the  court,  to  apply 
for  a  writ  of  error,  in  all  cases  when  the 
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Judgment  shall  be  death,  or  confinement  in 
the  penitentiary,  the^court  shall,  upon  appli- 
cation of  the  party  accused,  postpone  the 
final  execution  thereof  to  a  reasonable  time 
beyond  the  next  term  of  the  court,  not  ex-, 
ceeding  in  any  case  thirty  days  after  the  end 
of  such  term. "^  And  it  was  contended  that 
the  time  fixed  by  such  a  postponement  is  to 
be  regarded  as  a  time  fixed  by  statute,  and 
that  the  power  of  the  court  to  set  a  day  for 
execution  is  thereby  exhausted. 

The  Supreme  Court  of  the  District  of 
Columbia,  speaking  by  James,  /.,  held  that 
**the  subject-matter  dealt  with  in  this  pro- 
yision  was  not  the  powers  of  the  court  at 
all ;  it  related  simply  to  a  right  of  the  ac- 
cused in  a  particular  instauce,  that  is,  a 
right  to  a  postponement  of  the  time  of  ex- 
ecuting his  sentence  in  case  he  should  apply 
for  it  in  order  to  have  a  review  of  alleged 
error.  With  the  exception  of  this  restriction 
in  the  matter  of  fixing  a  day  for  execution, 
the  power  of  the  court  was  not  made  the 
subject  of  legislation,  but  was  left  as  it  had 
been  at  common  law.  The  whole  effect  of 
the  statute  was  to  declare  that,  in  case  of  aik 
application  for  the  purpose  of  obtaining  a 
review  on  error,  the  day  of  execution  should 
not  be  set  so  as  to  cut  off  the  opportunity 
for  review  and  possible  reversal ;"  that  tbe 
power  of  the  court  to  set  a  day  for  execution 
was  not  exhausted  by  its  first  exertion ;  and 
that  if  the  time  for  execution  had  passed  for 
any  cause,  the  court  could  make  a  new 
order. 

We  have  held  that  this  court  has  no  juris- 
diction to  grant  a  writ  of  error  to  review  the 
judgments  of  the  8upreme  Court  of  the  Dis- 
trict in  criminal  cases,  either  under  the 
Judiciary  Act  of  March  3,  1891  (26  Stat,  at 
L.  826,  chap.  517),  or  under  the  Act  of 
Congress  of  February  6,  1889  (25  Stat,  at  L. 
655,  chap.  118),  or  any  other.  Be  Heath, 
144  U.  8.  92  [36:  358]  ;  Cross  y.  United 
States,  145  U.  8.  571  136:  821].  Have  we 
jurisdiction  over  the  judgments  of  t^at  court 
on  habeas  corpus? 

Under  the  14th  section  of  the  Judiciary  Xct 
of  1789  (1  Stat,  at  L.  73) ,  the  courU  of  the 
United  States  and  either  of  the  justices  oi 
the  Supreme  Court,  as  well  as  the  jud^res  of 
tbe  district  courts,  had  power  to  gram  writs 
of  habeas  corpus  for  the  purpose  of  an  inquiry 
into  the  cause  of  commitment;  but  this 
extended  in  no  case  to  prisoners  in  jail, 
unless  in  custody  under  or  by  color  of  the 
authority  of  the  United  States,  or  committed 
for  trial  before  some  court  of  the  United 
States,  or  necessary  to  be  brought  into  court 
to  testify. 

By  the  '7th  section  of  the  Act  of  March  2, 
1833  (4  Stat,  at  L.  634),  the  power  was 
extenaed  to  all  cases  of  prisoners  in  jail  or 
confinement,  when  committed  or  confined  on 
or  by  any  authority  or  law  for  any  act  done 
or  omitted  to  be  done  in  pursuance  of  a  law 
of  the  United  States,  or  any  order,  process, 
or  decree  of  any  judge  or  court  thereof. 

By  the  Act  of  August  29,  1842  (5  Stat,  at 
L.  539),  the  power  was  further  extended  to 
issue  tbe  writ  when  the  prisoner,  being  a 
subject  or  citizen  of  a  foreign  StAte  and  dom- 
iciled therein,  ** shall  be  committed  or  con- 
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.     .>wii?,  under  or  bv  any  author- 

.  ««>Mtis  foanded  toereon,  of  the 

s,k.4^  ijr  ol  aoT  one  of  them,  for  or 

. . .  ,%  trnj  act  done  or  omitted  under 

^xw.  n^te,  title,  authority,  privilege, 

.  .  ^^  «•  exemption,  set  up  or  claimed 

.    .fet  cMBmission,  or  order,  or  sanction, 

,     ««vign  state  or  sovereiffnty,  the  valid- 

■    1^  effect  whereof  depend  upon  the  law 

^'  ii**:oiis,  or  under  color  thereof." 

$t  ite  first  section  of  the  Act  of  February 
^  ^117  (14  Stat,  at  L.  885),  it  was  declared 
«tet  the  courts  of  the  United  States  and  the 
«ev«iml  Justices  and  judges  thereof  should 
kave  power  ''to  grant  writs  of  habeas  corpus 
ta  all  cases  where  any  person  may  be  re- 
•trained  of  his  or  her  liberty  in  violation  of 
the  Constitution  or  of  any  Treaty  or  law  of 
the  United  States."  Ana  it  was  provided 
that  ''fi^  the  final  decision  of  any  Judge, 
Justice,  or  court  inferior  to  the  circuit  court, 
an  appeal  may  be  taken  to  the  circuit  court 
of  the  United  States  for  the  district  in  which 
jaid  cause  is  heard,  and  from  the  Judgment 
of  said  circuit  court  to  the  Supreme  Court 
of  the  United  States."  •» 

Hut^  27,  1868,  an  Act  was  passed  (15 
Stat  at  L.  44)  to  the  effect  that  ''so  much  of 
the  Act  approved  February  five,  eighteen 
hundr^  and  sixty-seven,  entitled  'An  Act 
to  Amend  ''An  Act  to  Establish  the  Judicial 
Courts  of  the  United  States,"  Approved  Sep- 
tember twenty-fourth,  seventeen  hundred  and 
eighty-nine,  *  as  authorizes  an  appeal  from 
the  Judgment  of  the  circuit  court  to  the 
Supreme  Court  of  the  United  States,  or  the 
exercise  of  any  such  Jurisdictiou  by  said 
Supreme  Court  on  appeals  which  have  been 
or  may  hereafter  be  taken,  be,  and  the  same 
is,  herebyrepealed. "  Ex  parte  McCardle,  78 
U.  S.  6  Wall.  818  [18 :  816] ;  Ba  parte  Mc- 
Cardie,  74  U.  S.  7  Wall.  606  [19:  264] ;  ife 
parte    Tcrger,    75    U.   S.    8  Wall.    85   [19: 

These  various  provisions  were  carried  for- 
ward into  §§  751  to  766  of  the  Revised 
Statutes. 

Bv  section  768  it  was  provided  that  an  ap- 
peal to  the  circuit  court  mi^ht  be  taken  from 
decisions  on  habeas  corpus :  (1)  In  the  case  of 
any  person  alleged  to  be  restrained  of  his 
liberty  in  violation  of  the  Constitution  or  of 
any  law  or  treaty  of  the  United  States. 
(2)  In  the  case  of  the  subjects  or  citizens  of 
foreign  states,  as  hereinbefore  set  forth.  And 
by  section  764  an  appeal  to  the  Supreme 
dourt  from  the  circuit  court  was  provided 
for,  but  limited  to  "  the  cases  describe  d  in  the 
last  clause  of  the  preceding  section. " 

The  Revised  Statutes  of  the  United  States 
and  the  Revised  Statutes  of  the  District  of 
Columbia  were  approved  June  23,  1874. 
Section  846  of  the  latter,  which  was  taken 
from  section  11  of  the  Act  of  March  8,  1868 
(12  Stat,  at  L.  764,  chap.  91),  is  as  follows: 
^  Any  final  Judgment,  order,  or  decree  of  the 
Supreme  Court  of  the  District  may  be  re-ex- 
amined, and  reversed  or  affirmed  in  the 
Supreme  Court  of  the  United  States  upon 
writ  of  error  or  appeal,  in  the  same  case  and 
in  like  manner  as  provided  by  law  in  refer- 
ence to  the  final  Judgments,  orders  or  decrees 
of  the  circuit  courU  of  the  United  States." 
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By  Act  of  Congress  of  March  8,  1885  (21 
Stat,  at  L.  487) ,  section  764  of  the  Revised 
Statutes  was  amended  in  effect  bv  striking 
out  the  words,  "  the  last  clause  of, "  so  that 
an  appeal  might  be  taken  in  all  the  cases 
described  in  section  763. 

It  was  to  this  Act  that  Mr,  JutHee  Miller 
referred  in  Walee  t.  Whitney,  114  U.  S.  564 
565  [29:  277].  as  restoring  "the  appellate 
Jurisdiction  of  this  court  In  habeas  corpus 
cases  from  decisions  of  the  circuit  courts, 
and  that  this  necessarily  included  Jurisdic- 
tion over  similar  Judgments  of  the  supreme 
court  of  the  District  of  Columbia."  But 
the  question  of  Jurisdiction  does  not  appear 
to  have  been  contested  in  Walee  t.  Whiinejf, 
and  where  this  is  so  the  court  docs  not  con- 
sider itself  bound  by  the  view  expressed. 
United  Statee  v.  Sangee,  144  U.  8.  810,  817 
[86:  445]  ;  United  8taU$  v.  M<rre,  7  U.  8.  3 
C^ch,  159,  172  [2:  897,  4011.  We  have 
pointed  out  in  Re  Beath,  144  U.  8.  92  [36 
858]  that  to  give  to  this  local  legislation, 
extending  the  appellate  Jurisdiction  of  this 
court  to  the  District  or  Columbia,  a  coo- 
struction  which  would  make  it  include  all 
subsequent  legislation  touchinff  our  jurisdic- 
tion over  circuit  courts  of  the  United  States, 
is  quite  inadmissible  {EendaU  v.  United 
SUUee,  87  U.  S.  12  Pet.  524  [9:  11811)  ;  and 
Uiat  no  reference  was  made  in  Walee  v. 
Whitney  to  Uie  Act  of  Congress  approved  oo 
the  same  third  of  March,  1885.  entitled  "  An 
Act  Regulating  Appeals  firom  the  Supreme 
Court  of  the  District  of  Columbia  mod  the 
Supreme  Courts  of  the  Several  Territories" 
(28  Stat,  at  L.  448).  The  first  aectioii  of 
this  Act  provided  "That  no  appeal  or  writ 
of  error  shall  hereafter  be  allowed  from  any 
Judgment  or  decree  in  any  suit  at  law  or  in 
eouity  in  the  supreme  court  of  the  District 
or  Columbia,  or  in  the  supreme  court  of  any 
of  the  territories  of  the  United.  Jtatea,  un- 
less the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  sum  of  five  thousand  dol- 
lars;" and  the  second  section,  that  the  first 
section  should  not  apply  to  any  case  '*  wbereis 
is  involved  the  validity  of  any  patent  or 
copyright,  or  in  which  is  drawn  in  qnea- 
tion  the  validity  of  a  treaty  or  statute  of  or 
authority  exercised  under  the  United  States ; 
but  in  all  such  cases  an  appeal  or  writ  of 
error  may  be  broup;ht  without  regard  to  the 
sum  or  value  in  dispute."  ^. 

The  Act  does  not  apply  in  eil£er  sectioo 
to  any  criminal  case  (FamevDorih  v.  MmUana, 
129  U.  S.  104  [82 :  616]  ;  UniUd  Statee  v. 
8anga,  144  U.  S.  810  [86:  445]),  but  ia  ap- 
pliable  to  all  judgments  o?  decrees  in  suits 
at  law  or  in  equity  in  which  there  ia  a  pe- 
cuniary matter  in  dfispute,  and  it  inhibits  any 
appeal  or  writ  of  error  therefrom  except  m 
sUted.  Clearly,  the  Act  of  March  8,  188S, 
amending  section  764  of  the  Revised  Stat- 
utes, in  respect  of  circuit  courts,  cannot  be 
held  to  give  a  Jurisdiction  in  respect  of  the 
supreme  court  of  the  District  denied  by 
the  Act  of  March  8,  1885,  relating  to  the 
latter  court.  It  is  well  settled  that  a  pro- 
ceedins;  in  habeas  corpus  is  a  civil  aod  not 
a  criminal  proceeding.  Farnmeorth  t.  J/««- 
tana,  129  U.  &  104  [82 :  616]  :  JBr  pnHe  Twm 
l\mg,  106  U.  8.   556   [27 :   b20] ;  Avrtt  t. 

14«  r.  H. 
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foJUt^  116  U.  8.  487  [29:  458].  The  »p- 
1  ics&tioo  here  was  brought  by  petitioner  to 
ssert  tki»  civil  right  of  personal  liberty 
gainst  the  respondent,  who  is  holding  him 
a  custody  as  a  criminal,  and  the  inquiry  is 
ato  Ills  right  to  liber^  notwithstanding 
is  coodemnation. 

In  order  to  ffive  this  court  iurisdiction 
Lnder  tike  Act  oi  March  8,  1885,  last  referred 
o,  tlie  matter  in  dispute  must  be  money,  or 
ome  right,  the  value  of  which  in  money 
An  l>e  calculated  and  ascertained.  KurtB 
r.  Jtojffitt,  115  U.  8.  487  [29:  458].  And 
us  in  tbis  case  the  matter  in  dispute  has  no 
noney  Talue,  the  result  is  that  no  appeal 
lies. 

It  may  also  be  noted  that  under  the  Judi- 
:^\ary  A.et  of  March  8,  1891  (26  8tat.  at  L. 
3M) ,  appeals  from  decrees  of  circuit  courts 
on  habeas  corpus  can  no  loncer  be  taken  di- 
rectly to  this  court  in  cases  like  that  at  bar, 
but  only  in  the  classes  mentioned  in  the  5th 
section  of  that  Act.    Lou  Out  Bew  y.  UniUd 


\em,   144  U.  8.  47  [86:   8401 ;  Earner  t. 
Ued  States,  148  U.  B.  570  [86:  267]. 


CHARLES  F08TER,  Apjft, 

9. 

THE    MAN8PIELD,    COLDWATER  & 
ULEE  MICHIQAN  R/OLBOAD 
CO.  ^  at. 

<Bee  8. 0.  Beporter*s  ed.  8S-1QSJ 

^entmpiian  cf  lache$— ignorance  of  the  fraud 
and  reaeonahU  diligence — duty  to  examine 
legal  proceedinge—foredoeure  eale  of  railroad 
^-pereonal  advantage^  when  neeeaary — €dh 
ttfaet  prineivle  of  juttice. 

L  Wbere  the  alleged  fraudulent  sale,  which  oon- 
ftltutes  the  irraTamen  of  the  suit,  took  place 
Auffust  28th,  1877,  and  the  bill  was  not  died  untU 
Ausrust  80th,  1887,  more  then  ten  years  thereafter, 
there  It  a  presumption  of  laches,  which  it  Is  en- 
oombent  upon  the  plaintiff  to  rebut. 

IL  The  defense  and  want  of  knowledge  on  the 
part  of  one  charged  with  laches  is  one  easily 
made,  easy  to  prove  by  his  own  oath,  and  hard 
to  disprove;  and  hence  the  tendency  of  courts  Is 
to  bold  the  plaintiff  to  a  rigid  compUanoe  with 
the  law  which  demands,  not  only  that  he  should 
have  been  iffnorant  of  the  fraud  but  that  he 
shouKi  have  used  reasonable  diligence  to  mform 

^  himself  of  aU  the  facts. 

I.  If  a  person  be  ignorant  of  his  Interest  in  a  cei> 
tain  transaction,  no  negligence  Is  imputable  to 
him  for  failing  to  mform  himself  of  his  rights; 
bat  If  he  is  aware  of  his  interest,  and  knows  that 
proceedings  are  pendinir  the  result  of  which  may 


be  prejudical  to  such  Interest,  he  Is  bound  to 
look  into  such  proceedings  so  far  as  to  see  that 
no  action  is  takeo  to  his  detriment. 
4.  Where  plaintiff  has  permitted  a  foreclosure 
sale  of  a  raUroad  to  take  place  and  the  road  to 
pa«  into  the  bands  of  a  new  corporation,  which 
has  operated  it  for  ten  years  without  objection, 
and  in  the  meantime  the  principal  witnesses  to 
the  alleged  fraud  are  dead,  held,  that  the  plain- 
tiff has  not  exercised  that  diligence  which  the 
law  exacts  in  condonation  of  such  long  delay. 

8i.  Where  the  plaintiff  seeks  to  annul  a  long  stand- 
ing decree,  it  is  a  droumstance  against  him  that 
he  does  not  show  a  probability  of  a  personal  ad- 
vantage to  himself  by  its  being  done. 

Si.  A  court  of  equity  will  not  entertain  a  bill  sim- 
ply to  vindicate  an  abstract  principle  of  justice 
or  to  compel  the  defendants  to  buy  their  peace, 
and  if  it  appear  that  the  parties  really  in  inter- 
est are  content  that  the  decree  shall  stand,  it 
should  not  be  set  aside  at  the  suit  of  one  who 
could  not  possibly  obtain  a  benefit  from  such 
action, 

[No.  26.] 

Argued  and  Submitted  Nov,  f  ,  1899,    Decided 

Nov.  U,  1892. 

APPEAL  from  a  decree  of  the  Circuit  Oourt 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  dismissing,  for  laches  and  want 
of  equity,  a  suit  to  open  the  foreclosure  of  a 
mortgage  upon  the  road  of  the  Mansfield,  Cold- 
water  S  liake  Michigan  Railroad  Company 
and  to  vacate  the  sale  and  proceedings  upon 
the  ground  of  fraud  and  collusion,  and  for  a 
receiver  and  injunction.  Afflrmed, 
See  same  case  below,  86  Fed.  Bep.  627. 


Statement  by  Mr,  Justice 

This  was  a  bill  in  equity  Lj  a  stockholder  of 
the  Mansfield,  Coldwater  i  Lake  Michigan 
Railroad  Company  to  open  the  foreclosure  of 
a  mortgage  upon  its  road  executed  to  George 
W.  CaM  and  Thomas  A.  Scott,  trustees,  and 
to  vacate  the  order  of  sale  and  al)  proceedings 
thereunder  upon  the  irround  of  fraud  and.coi- 
lusion,  and  for  a  receiver  and  injunction. 

The  bill  purported  to  be  filed  for  the  benefit 
of  the  plaintiff  and  all  other  stockholders  of 
the  defendant  company,  and,  after  averring  a 
written  request  to  the  directors  and  chief  oflS- 
cers  of  tiie  company  to  commence  the  suit,  and 
the  neglect  and  refusal  of  such  directors  so  to 
do,  set  forth  that  the  plaintiff  was  and  had 
been  since  the  transactions  set  forth  in  the  bill 
the  owner  of  258  shares  of  the  capital  stock  of 
the  defendant  company;  that  the  suit  was  not 
oollusive;  and  that,  until  within  a  few  months 
prior  to  the  filing  of  this  bill,  he  was  ignorant 
of  the  fraud  charged. 

The  bill  further  averred  that  in  June.  1871, 
the  Mansfield,  Coldwater  &  Lake  Michigan 
Railroad  Company  was  incorporated    under 


KoTB.— In  vihat  eases  eQuttv  wm  relieoe  from  mie-- 
take  or  ignoranee  of  material  faet^woe  note  to 
ITf^erran  t.  Taylor,  2:488. 

AMtouiiether  equUy  wiU  reUeoe  aoafneba  mietdke 
ef  knot,  see  notes  to  Hunt  v.  Ronsmanier,  7:27,  5:580. 

AMiowhen  awcardeMnQl  beset  aside  by  a  eourt  of 
«Qiittir,  and  when  noi%  see  note  to  fiurcbell  v.  Marsh, 
1&M. 

AM  to  eaneOUMon  of  adeedora  contract^  in equUy, 
for  frauds  eoneeaiment^  or  mierepresenlation^  see 
note  to  Neblett  v.  Maofarland,  28:47L 
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Am  to  deed  avoidedin  equitv.  by  fraud,  insanity, 
drunkenness^  duress,  undue  influence,  fraud  on 
marriage,  from  ward  to  guardian^  from  heir  to  exe- 
ctttor,  cestui  que  trust  to  truetee,  imbeoilttv,  see  noU 
to  Harding  v.  Handy,  8:420. 

That  patents  for  lands  may  be  set  aside  for  fraud, 
see  note  to  Miller  v.  Kerr,  5:881. 

Am  to  Statute  of  Limitations,  in  eases  of  fraud  in 
equUy,  see  note  to  Rtearos  v.  Page,  12:028. 

As  to  Statute  of  Limitations,  as  appUeabU  to  equity 
eases,  see  note  to  Thomas  v.  Bro<^enbroiigh,  8-.287, 
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tbc  laws  of  Micbigan  and  Ohio,  for  the  cod- 
iiniction  of  a  line  of  road  from  the  city  of 
Mansfield,  in  Ohio,  to  the  town  of  Alle^n,  In 
HichiKan,  with  an  authorized  capital  stock  of 
$4,000,000;  that  it  began  the  construction  of 
its  road  on  such  line,  and,  in  order  to  obtain 
tbe  money  necessary  for  its  completion  and 
equipment,  on  October  1,  1871,  executed  a 
mortgage  to  George  W.  Cass  and  Thomas  A. 
8cott.  trustees,  in  tbe  sum  of  (4,460,000;  that 
on  July  20,  1871,  the  defendant,  hereinafter 
desie;natcd  as  "The  Coldwater  Company,"  en- 
tered into  a  contract  with  tbe  Pennsylvania 
Company,  also  made  a  defendant  to  this  bill, 
by  which  tbe  latter  bound  itself  to  provide  the 
necessarv  iron,  etc.,  and  to  equip  and  operate 
the  whole  line  as  a  first-class  road.  In  consid- 
eration of  these  obligations  the  Coldwater 
Com  pan  V  agreed  that  its  preferred  stock  sbould 
be  issuea  to  the  amount  of  the  actual  expendi- 
tures made  by  tbe  Pennsylvania  Company  in 
doing  the  work  aforesaid,  said  stock  to  be  en- 
titled to  dividends  equal  to  seven  p^er  cent  out 
of  the  net  earnings  of  said  road,  with  the  fur- 
ther agreement  to  deliver  to  tbe  Pennsylvania 
Company  bonds  to  tbe  amount  of  $20,000  per 
mile  of  track  laid,  and  common  stock  to  an 
amount  $5,000  greater  than  tbe  whole  amount 
of  stock  issuea  for  all  other  purposes,  said 
bonds  and  stock  to  be  delivered  to  Cass  and 
Scott,  trustees,  for  delivery  to  the  Pennsylva- 
nia Company,  as  fast  as  material  should  be 
delivered  bv  said  company  to  tbe  value  there- 
of, and  in  full  as  each  ten  miles  of  iron  sbould 
be  laid,  and  the  track  put  in  running  condi- 
tion. That  afterwards,  and  on  May  4, 1872, 
the  Coldwater  Company  entered  into  another 
contract  with  tbe  Pennsylvania  Company,  by 
which  it  delivered  to  tbe  latter  all  of  its  bonds 
of  the  par  value  as  above  stated  of  $4,460,000, 
whereupon  the  Pennsylvania  Company,  by  its 
president,  the  said  Scott,  agreed  that,  in  con- 
sideration of  tbe  delivery  of  such  bonds  be- 
fore the  iron  was  laid,  and  the  other  conditions 
performed,  the  Pennsylvania  Company  bound 
Itself  to  take  care  of  and  pay  all  interest  cou- 
pons which  might  become  due  thereon  prior  to 
the  completion  of  said  line  of  railway  for 
traffic,  and  that  for  all  interest  so  paid  and  not 
justly  chargeable  thereto  under  the  contract  of 
July  20,  1871,  the  Pennsylvania  Company 
should  he  reimbursed  out  of  tbe  earniniirs  of 
said  road,  after  tbe  same  should  be  completed 
in  sections  under  said  contract,  and  begin  to 
make  earnings  on  tbe  respective  sections.  Tbe 
hill  further  averred  that  all  of  said  bonds  re- 
mained in  the  possession  and  under  the  con- 
trol of  the  Pennsylvania  Company  from  the 
time  of  their  delivery  as  agreed  until  the  sale 
of  the  railroad  under  the  decree  of  the  court; 
that  on  May  1,  1873,  the  Pennsylvania  Com- 
pany wrongfully  obtained  $1,500,000  of  the 
common  stock  of  the  Coldwater  Company, 
claiming  to  be  entitled  thereto  under  the  con- 
tract of  July  20, 1871:  and  that,  after  obtain- 
ing; the  same,  it  managed  and  controlled  the 
affairs  of  the  Coldwater  Company,  and  there- 
by secured  a  majority  of  the  members  of  its 
board  of  directors,  and  absolutely  influenced 
and  controlled  all  its  corporate  acts.  That 
when  it  was  given  said  capital  stock  it  had  in 
BO  way  complied  with  Its  undertakinffs  here- 
inbefore mentioned,  nor  had  it  earned  ttie  same 
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nor  in  any  way  become  entitled  tbereto.  h« 
on  the  contraiy  had  entirely  failed  to  fcffarv 
upon  its  part  its  undertaking  of  Joly  30, 18TI. 
that  it  finished  no  portion  of  Mid  road  m 
therein    provided,  and  in  no  way  eaned  a 
ownership  in  tbe  bonds  and   capital  dock 
aforesaid.    That  on  Jannair  20, 187«,  tke  mH 
Cass  and  Scott,  trustees,  mcd  a  bill  for  t^ 
foreclosure  of  the  mortgage,  averring  tbe  i» 
solvency  of  the  Coldwater  Company,  and  ito 
failure  to  pay  the  interest  on  its  boooi;  tkateo 
April  17, 1876.  the  defendant  company  ikd  its 
answer  denjrlng  each  material  allegatlooof  IW 
bill,  and  setting  up  a  full  and  compMe  de- 
fense; that  on  January  8,  1877.  tbs  Coldviter 
Company  withdrew  its  appearance  and  tancr 
and  on  March  21,  suffered  an  order  prv  on 
fesso  to  be  entered  against  it.  in  imiwiswr  of 
which  a  decree  of  foreclosure  and  an  order  of 
sale  was  made,  and  the  property  was  nld  As 

fust  8,  1877,  to  Joseph  Lesaley  in  tragi  for  the 
'ennsylvania  Company  for  tbe  sum  of  |SM, 
000;  that  all  of  the  proceeds  of  such  sale  vmif- 
pjied  to  the  payment  of  the  bonds  held  by  thr 
Pennsylvania  Company,  and  no  portaoo  env 
to  the  Coldwater  Company  or  was  apftfiei  ic 
the  payment  of  its  debts  or  liabilitiea 

Tbe  gravamen  of  tbe  bill  was  that,  tf  Ifer 
time  of  the  execution  of  the  mortgage,  ^aii 
Thomas  A.  Scott,  trustee  tberrander.  ra 
president  of  the  Pennsylvania  CompsBT  mi 
its  chief  executive  officer;  that  Oeorst  W 
Cass,  co-trustee,  had  full  knowledge  oC  tbe  k- 
lations  of  said  Scott  to  tbe  Penn^yTvaaii  Od» 
pany,  and  of  his  alms  and  motives,  sad  em- 
spired  with  him  in  forwardinir  the  intemtttf 
the  Pennsylvania  Company  to  tbe  detrineat  tf 
the  Coldwater  Company.  That  J.  Tvtt| 
Brooks,  who  was  also  nuuie  a  defeadncti 
this  bill,  was  a  director  of  the  Coldwater  Cm 

Piny,  and  was  also  general  attorney  for  ibt 
ennsylvania  Company,  and  legal  cuuaaftt 
and  adviser  of  Cass  and  Scott,  and  at  thRr» 
licitor  brought  the  suit  to  forecloae  tbewictf^ 
and  in  all  of  their  acts  these  partiea  wcte  mi/tri 
by,  and  acted  wholly  in,  the  intrmt  of  tbr 
Pennsylvania  CompanT,aDd  In  TioUtloa  of  tb« 
obligations  to  the  Coldwater  Oompaay.  IW 
Reuben  F.  8mitb,Qeorge  W.  La7iig,aad  Itei 
Janes,  who  were  also  made  defeodaatt.  avt 
directors  of  the  Coldwater  Com  panv,  and  w* 
also,  at  tbe  same  time,  employes  o«  tbe  hm 
sylvania  Company,  and  were  made  dtredcn 
of  the  Coldwater  Coroptny  at  tbe  iastifitki 
of  Scott,  for  the  sole  porpoae  of  cairytaf  Mt 
the  plans  and  schemes  of  tbe  PenBijh«a 
Company.  That  Cass  and  8colt«  an  u>mw 
prosecuted  the  foreclosure  soil  la  tbe  isicrt 
of  the  Pennsylvania  CompanT,  to  dtstisy  « 
much  of  the  road  of  the  OokTwater  Comimj 
as  lay  west  of  Tiffin,  in  Ohio,  and  lo  iiab«e 
destroy  its  stock;  and  that  tbe  intercau  of  w^ 
trustees  and  said  Pennsylvania  CoanpasT  m^ 
of  the  holders  of  said  bonds  were  oat  ttA 
identical.  That,  bv  the  terms  of  tbe  acrccw** 
of  May  4.  1872,  the  Pennsylvania  Omfm} 
was  bound  to  pay  tbe  intereat  matored  apos  ^ 
bonds,  and  the  subsequently  aocmfakg  msR^ 
thereon,  until  the  completion  of  tbe  nai  o* 
der  the  agreement  of  July  SO,  1871 ;  aad  tbtf 
the  allegations  of  the  foredosure  bUt,  tbii  ^ 
interest  upon  the  bonds  was  over  due  ui  ■ 
paid,  and  that  the  Coldwater  Gompaaj  " 
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iDsolyent,  were  untrue,  and  were  known  to  be 
untrue  by  said  trustees  and  the  defendant 
Brooka. 

It  was  further  arerred  that  the  existence  of 
the  contract  of  May  4, 1872,  was,  at  the  time 
of  the  'withdrawal  of  the  api)earance  and  an- 
swer of  the  Ck>ldwater  Company,  and  the  en- 
tennis  of  the  decree,  purposely  concealed  from 
the  court  and  from  the  stockholders  of  the 
company,  as   a   part  of  the  conspiracy  and 
fraud.     'That  the  defense   to  the  foreclosure 
suit  was  withdrawn  in  pursuance  of  the  col- 
lusive action  of  the  board  of  directors;  that 
such  withdrawal  was  solicited  by  Scott  in  the 
interest  of  the  Pennsylyaoia  Company,  and 
secured  by  Brooks  through  the  aid  and  sup- 
port of  Smith,  Layng  and  Janes,  employ^  of 
the  Pennsylyania  Company,  all  of  whom  were 
aided  and  abetted  by  Henry  C.  Lewis  and  Jo- 
seph Fiske,  two  directors  of  said  company,  also 
deceased,  both  of  whom  were  directors  of  the 
Coldwater,   Marshall  &  Mackinaw  Railroad 
Company,  to  which  company  was  to  be  giyen 
by  Soottand  Cass,  the  trustees,  a  large  portion 
of  the  property  of  the  Coldwater  Oompaoy,  to 
induce  them  to  fayor  the  withdrawal  of  their 
answer.    That  the  withdrawal  of  said  defense 
was  the  fraudulent  act  of  Scott  and  Brooks, 
aided  and  abetted  by  the  directors  conspiring 
together  to  cheat  the   Coldwater  Company, 
and   to  benefit  the  Pennsylvania   Company, 
that,     in    furtherance     of    such    fraudulent 
scheme,  Joseph  Lessley,  an  employ^  of  the 
Penn^lyania   Railroad  Company,  also  made 
defenoant,  bid  off  the  property,    and  in  so 
doing   acted  only  as  agent  or  trustee  of  the 
Pennsylvania  Company,  which  was  the  only 
real  party  in  interest  ^  That  the  Pennsylvania 
Company  organized  the  Northwestern  Ohio 
Railway  Company,  which  is  now  the  nominal 
owner  of  so  much  of  the  road  of  the  Coldwater 
Company  as  lies  between  TifQn  and  Mans- 
field, and  that  the  Penn^Ivania  Company  is 
operating  that  part  of  said  road  as  the  nominal 
lesf«e    of  the  Northwestern,  which   the  bill 
iverred  is  but  a  branch  of  the  Pennsylvania 
Company,  and  in  their  relations  to  the  said 
road  the  two  corporations  are  identical.    That, 
inlthe  operation  of  that  part  of  the  said  road,  the 
Pennsylvania  Company  has  accumulated  large 
earnings,  and  has  derived  large  revenue  and 
receipts  from  sales,  leases,  and  other  sources 
from  that  portion  of  the  Coldwater  road  be- 
tween Tiffin,  Ohio  and  Alle&»n  in  Michigan, 
and  that  the  Pennsylvania  Company  is  now 
operating,  and  will  continue  to  operate,  said 
road,  and  will  dispose  of  and  encumber  its 
property  to  the  irreparable  Injury  of  the  Cold- 
water  Company  unless  restrained,  etc.    The 
bill  further  averred  that  until  recently  neither 
tbe  plaintiff  nor  any  of  those  whom  he  repre- 
sents had  any  knowledge  of  the  contract  of 
May  4, 1872,  by  which  the  Pennsylvania  Com- 
pany was  bound  to  pay  the  interest  as  it  ac- 
crued upon  the  bonds,  and  he  believes  that 
such  knowledge  was   purposely    kept  from 
plaintiff  and  the  other  stockholders,  as  well  as 
from  some  of  the  directors  of  tbe  Coldwater 
Company,  by  the  Pennsylvania  Company  and 
by  Scott  and  Brooks,  for  the  purpose  of  car- 
ryinc'  out  the   fraudulent  scheme  set  forth. 
That  at  the  time  of  the  sale  of  such  property, 
and  the  application  of  the  proceeds  of  such 
14«  U.  S. 


sale  to  the  payment  of  interest  upon  the  bonds, 
the  Pennsylvania  Company  was  under  obliga- 
tion to  pay  such  interest  by  the  terms  of  its 
contract  of  May  4,  1872,  and  there  was  no  lia- 
bility on  tbe  pan  of  the  Coldwater  Company 
to  pay  the  same,  all  of  which  facts  were  known 
to  the  Pennsylvania  Company,  to  Scott  and 
Cass,  trustees,  and  to  Brooks  and  the  other 
directors  referred  to,  and  that  they  conspired 
to  keep  such  knowledge  from  the  plaintiff  and 
from  other  stockholders. 

The  bill  prayed  that  the  decree  of  foreclos- 
ure and  order  of  sale  and  all  other  proceedings 
be  vacated;  that  the  answer  withdrawn  be 
reinstated  that  the  case  be  held  for  further  hear- 
ing upon  the  issues  joined  by  the  bill  and  an- 
swer in  the  foreclosure  suit;  that  the  defend- 
ant Cass,  Uien  surviving  trustee,  be  required 
to  account;  that  the  Pennsylvania  Company 
be  held  to  have  received  the  rents,  issues,  and 
profits  from  all  of  said  railroad  property  in 
trust  for  the  benefit  and  use  of  the  Cold  water 
Company;  and  that  a  receiver  be  appointed 
and  an  injunction  issued  against  the  furtber 
selling,  leasing,  or  otherwise  incumbering  tbe 
property  of  the  Coldwater  Company  during 
the  penaency  of  the  suit.  There  W6ic  annexed 
as  exhibits  to  the  bill  the  construction  con- 
tract of  July  20,  1871,  the  agreement  of  the 
Pennsylvania  Company  of  May  4,  1872,  and  a 
complete  transcript  of  the  proceedings  in  the 
foreclosure  suit.  % 

The  answer  of  the  defendant,  the  Coldwater 
Company,  to  the  bill  of  foreclosure  in  that 
suit  averred  that  the  company  was  not  legally 
incorporated  until  January  6, 1878,  and  that 
prior  to  that  date  it  possessed  no  power  or  au- 
thority to  execute  either  tbe  bonds  or  mortgages, 
and  denied  that  they  were  the  act  of  the  corpora- 
tion or  constituted  any  valid  lien  upon  its 
property;  that  while  the  company  was  created 
by  the  consolidation  of  a  Michigan  and  an 
Ohio  corporation  by  an  agreement  of  April  18, 

1871,  no  election  of  directors  of  said  consoli- 
dated company  was  held  until  January  6, 
1873,  and  that,  until  such  election,  the  consol- 
idated company  did  not  succeed  to  the  rights 
and  franchises  of  the  original  corporation,  nor 
was  its  organization  perfect  and  complete  until 
such  election,  nor  did  it  have  power  to  make 
contracts  and  incur  liabilities;  that  the  agree- 
ment of  July  20,  1871,  was  entered  into  with 
one  Willard  S.  Hickox,  on  behalf  of  tbe  de- 
fendant, and  that  he  subsequently  entered  into 
a  traffic  contract  with  the  Pennsylvania  Com- 
pany, assuming  to  act  for  the  Coldwater 
Company,  and  as  president  thereof.  The  an- 
swer further  set  up  tbe  contract  of  May  4, 

1872,  and  alleged  that  at  the  date  of  the  deliv- 
ery of  the  bonds  to  tbe  Pennsylvania  Company 
such  company  was  not  entitled  to  any  portion 
thereof;  that  "none  of  said  bonds  are  held  by 
bona  fide  owners,  but  tbe  pretended  holders 
and  owners  thereof  have,  and  are  chargeable 
with,  notice  of  all  tbe  matters  herein  set  forth, 
and  all  of  the  equities  of  the  defendant  arising 
therefrom."  That  tbe  Pennsylvania  Company 
had  never  earned  tbe  stock  fraudulently  de- 
livered to  it,  nor  had  it  entitled  itself  to  any 
interest  on  the  bonds  delivered  as  aforesaid. 
The  otber  allegations  of  the  answer  were  much 
the  same  as  those  of  tbe  bill  in  the  present  case. 

The  bill  was  subsequently  amended,  and 
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gineral  demurrers  were  filed  both  to  the  orig- 
al  and  amended  bills,  and  upon  the  bearing 
of  said  demurrers  the  circuit  court  made  a 
decree  dismissing  the  bill.  Fatter  v.  Mant- 
Held,  0,  d  L.  Ji.  B.  Co.  86  Fed.  Bep.  037. 
From  this  decree  the  plaintiff  appealed  to  this 
oourt. 

Mr.  John  H.  Doyle*  for  appellant: 

Stockholders  are  not  chargeable  with  notice, 
are  not  bound  to  examine  records,  and  are 
not  bound  to  suspect  or  presume  fraud  by 
their  directors. 

Paeifle  B.  €h,  €f  Mo.  y.  Missouri  Pae. 
R.  Co.  Ill  U.  8.  605  (28:498);  KiUKnim  ▼. 
Sunderland,  180  U.  8.  605  (82:1005);  Cumber- 
land Coal  db  I,  Co.  V.  Sherman,  80  Barb.  553; 
Hoffman  Steam  Coal  Co.  y.  Cumberland  Coal 
A 1  Co,  16 Md.  466,  77  Am.  Dec.  811;  Oilman, 
0.  diSR  Co.  y.  Kelly,  77  HI.  428;  StewarVa 
Cage,  L.  R  1  Ch,  App.  511;  Btans  y.  SmaU- 
eombe,  L.  R.  8  H.  L.  249. 

Equity  courts  usually  coD.nder  themselves 
bound  by  the  Statute  of  Limitations  which 
govern  courts  of  law. 

Oodden  v.  Kimm^ll,  99  U.  8.  201  (25:481); 
Eirby  v.  Lake  Shore  dt  M.  S  B.  Co.  120  U.  8. 
180.  189  (80:569.  578). 

dourts  of  equity  do  not  count  or  consider 
the  time  prior  to  the  discovery  of  the  fraud. 

Courts  of  equity  interfere  lo  many  cases,  to 

grevent  the  bar  of  the  statute,  where  it  would 
e  inequitable  or  unjust.   ^ 

Bailey  y.  Glover,  88  U.  8.  21  Wall.  842  (22: 
686);  Longworth  y.  Bunt,  11  Ohio  St  201; 
Long  V.  Mulford,  17  Ohio  St.  509;  Miclioud  v. 
Oirod,  45  D.  8.  4  How.  608  (11:1073);  Oliver 
V.  Piatt,  44  U.  8.  8  How.  838(11:622);  Preoost 
y.  Oratz,  19  U.  8.  6  Wheat.  498  (5:315);  Moore 
y.  Oreene,  60  U.  8.  19  How.  69  (15:538);  Wood 
V.  Carpenter,  101  U.  8.  185  (25:807);  Roeer^r 
thai  V.  Walker,  111  U.  8.  185  (28:395):  Oifford 
V.  Helms,  98  U.  8.  248  (25:57);  Upton  v.  Mc- 
Laughlin, 105  U.  8.  640  (26:1197);  Traer  y. 
Clem,  115  U.  8.  528  (29:467);  Williams  v.  First 
Presbyterian  Soc.  in  Cincinnati,  1  Ohio  St. 
478;  Orm^  y,   Longworth,  11  Ohio  St.  668. 

Where  relief  is  asked  on  the  ground  of  actual 
fraud,  especially  if  such  fraud  has  been  con- 
cealed, time  wifl  not  run  in  favor  of  the  de- 
fendant until  the  discovery  of  the  fraud,  or 
until,  with  reasonable  diligence,  it  might  haye 
been  discovered. 

Meader  y.  Norton,  78  U.  8.  11  Wall.  442, 
458  (20:184,  187);  Veazie  y.  Williams,  49  U.  8. 
8  How.  184(12:1018);  Brown  v.  Buena  Vista 
County,  95  U.  8.  157  (24:422);  Rosenthal  v. 
Walker,  111  U.  8.  185  (28:895);  2  Story,  Eq. 
Jur.  §  1521  a;  Bailey  y.  Clover,  88  U.  S.  21 
Wall.  842  (22:636);  Tiraer  y.  Clews,  115  r*.  8. 
628.  638  (29:467.  470).  t 

The  statute  will  not  run,  until  the  fraud  is 
first  discovered,  or  might  with  reasonable  dili- 
gence have  been  discovered. 

Mender  Y.  Norton,  78  U.  8.  11  Wall  442 
(20:  184);  Boomer  District  Twp.  y.  French,  40 
Iowa  .601 ;  Humphreys  y.  Matoon,  48  Iowa,  666; 
Reed  v.  MineU.  80  Ak.  61. 

Mr.  J.  T.  Brooks  for  the  appellees. 

Mr.  Justice  Brown  delivered  the  opinion  of 
the  court : 
The  bill  in  this  case  was  dismissed  in  the 


court  below  upon  the  ground  of 

also  for  the  want  of  eqmty.    The  proiiiaj  of 

this  action  is  now  before  us  for  review. 

As  the  alleged  fraudulent  sale  of  tUi  ad 
which  constitutes  the  graymmeo  of  the  kfil 
took  place  August  28,  1877,  and  the  bffi  v« 
not  filed  until  August  30,   18S7,   tea  yon 
thereafter,  there  is  certainly  a  ptewBptioi  <i 
laches,  which  it  is  incuml>eiit  upon  the  pii» 
tiff  to  rebut.    His  reply  is  that  be  did  not  d» 
cover  the  fraud  until  a  few  months  befoce  tie 
filing  of  this  bilL    The  all^atioa  of  the  «cf^ 
inal  bill  in  that  particular  is  very  paau. 
namely,  that  * 'until  within  a  few  mooiM  pdo. 
to  the  filing  of  this  bOU  he  and  those  whoa  it 
represents  were  entirely  ignorant  of  fuk  ud 
all  of  the  fraudulent  proceedings  hffeiiiaftcrK( 
forth,  and  that  this  bUl  of  compUint  wit  ffiec 
in  this  court  as  soon  after  the  acu  of  find, 
hereinafter  set  forth,  came  to  his  knowiedft 
as  he  could  satisfy  himself  of  the  truth  tkn- 
of.    •     .    .     And  your  orator  had  do  kauw,- 
edge  of  any  of  the  traudulent  acts  berauMjit 
complained    of,    uotil    yery    recently  im 
dentally  discovered."    The   amended  UJ  s 
much  more  specific  in  its  details,  lad  iwo 
that  a  certain  supplemental  mortgage,  vhu 
appears  to  have  been  executed  by  the  Coli 
water  Company,  October  1,  1872.  to  the  mm 
parties  as  trustees,  for  the  purpose  of  c€ca 
ing  the  sale  and  negotiation  of  its  bosdii.  « 
the  time  of  its  execution  by  the  officen  d  tk 
company,  contained  a  fuU  reference  to  ^ 
contract  of  May  4,   1872,  the  same  ktaf 
been  inserted  for  the  purpose  of  priiif  tow 
the  purchasers  of  bonds  doe  nouce  rcfod^ 
the  obligations  of  the  Pennsylyaoia  Cm^i 
but  that  after  the  execution  of  saidMippka* 
tal  mortgage,  and  the  same  had  come  di«  tk 
possession  of  the  officers  of  the  FraoijInM 
Company,  it  was  altered  by  strikiof  oil  si 
reference  to  the  interest  contract  of  Mij  i 
1872,  or  by  taking  out  of  the  mort«i^  ^ 
page  on  which  siud  reference  was  made,  lai 
substituting  therefor  another  pige  in  ^Md 
said  reference  was  omitted,  and  the  bo'^^ 
was  recorded  as  so  altered.    That  the  pkistif 
and  the  other  stockholders  were  tbeict?  ^ 
from  all  knowledge  of  this  cootrsct,  ead  ■ 
the  obligations  of  the  Pennsylvaaia  OooM. 
and  were  also  ignorant  of  the  alterstioo  «w 
supplemental  mortgage  until  after  tie  tfe( 
of  the  original  bill.     The  amended  Wn^ 
ther  avers  that,  during  all  ibis  time,  the  ifca* 
of  the  railroad  company  were  kept  «*  "  * 
reach  of  the  stockholders;  that  do  m^J^ 
stockholder^was  ever  called  after  thst  a^   ^ 
uary,  1874;  no  notice  was  given  for  Ike  »    ■ 
tion  of  directors;  and  that  the  knowWfe" 
the  contract  of  May  4,  1872,  ws»  PJJJjJ 
kept  from  the  stockholders,  plaiatiff  ^*JJ*J 
that  the  decree  of  forecloeure  wttflaslisdw 
company  hopelessly  insolvent,  aod  ihs*  "^ 
was  no  advantage  in  keeping  op  tbeeipjo 
tion  of  the  company,  and  hence  *>  •■'"'^ 
meetings  were  called  or  held,  all  of  whk*  •• 
brought  about  by  the  Pennsylvtois  Oo»W 
as  a  part  of  the  scheme  and  cootpin^J^ 
tain  the  property,  and  defraod  ine  ••**"^ 
era  of  the  Ooldwater  Couipaay  ool  «" 
same.     Plaintifl  further  alleged  «*^"?; 
time  during  the  month  of  May,  iM  "^ 
thoyn  a  copy  of  the  ooDtrad  of  MiO^  i  ''7 
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At  until  thai  time  he  neither  knew  or  had 
17  means  of  knowinjg^  or  suspectiDg  the  pn 


wftjl  proceediDffs  alleged  in  the  bill,  or  that 
ere  'was  or  couKl  be  any  lawful  or  valid  de- 
nse to  the  foreclosure;  that  he  began  at  once 
careful  examination  of  all  the  facts,  but  was 
-eatly  retarded  by  his  inability  to  discover 
le  recoids  or  papers  of  the  company,  or  to 
ad  tlie  original  of  this  contract,  and  did  not 
nd  tliem  until  within  six  months  of  the  time 
t  film  I?  the  bilL  That  the  majority  of  the 
[>ard  of  directors  was  made  up  of  the  officers 
ad  employes  of  the  Pennsylvania  Company, 
od,  acting  in  this  interest,  k^.pt  from  stock- 
olders  ail  means  of  obtaining  informa- 
OD,  and  neglected  to  make  reports  or  call 
olders'  meetings  for  the  purpose  of  ena- 
lin^  them  to  obtain  information;  and  that  if 
be  plaintiff  had  known  of  the  existence  of 
ucb  contract,  or  any  of  the  matters  in  defense 
if  the  bill  of  foreclosure  during  the  pendency 
»f  tbose  proceedings,  he  wotild  have  called 
be  same  to  the  attention  of  the  court    * 

I>o  these  allegations  exhibit  such  a  state  of 
acts  as  acquits  the  plaintiff  of  the  charge  of 
aches?  Taken  literally,  they  show  that  plain- 
ifif  bad  DO  knowledge  of  the  contract  of  May 
I.  1B72,  until  May,  1886;  but  it  also  appears 
bat  in  the  original  answer  to  the  foreclosure 
Dill,  which  was  filed  March  1,  1876,  the  sub- 
aance  o^  this  contract  was  set  out,  and  the 
same  cxllegations  of  fraud  with  respect  to  the 
conduct  of  the  Pennsylvania  Company  up  to 
that  time  were  made  in  the  answer  as  are  made 
in  the  plaintiff's  bill  in  this  case.     This  an- 
swer, though  nominally  withdrawn  by  con- 
sent of  the  parties,  does  not  appear  to  have 
been  actually  taken  from  the  files,  and,  being 
a  part  of  the  records  of  the  court,  the  pre- 
sumption  is  that  it  would  not  be  so  taken 
away  without  leave  of  the  court.     It  is  also 
certified  here  by  the  clerk  as  a  part  of  the  rec- 
ord of  the  foreclosure  suit,     i^ot  only  was 
the  contract  set  forth  in  this  answer,  out  in 
the  answer  and  cross  petition  of  Swan,  Rose 
4&  Co.»  Jadgment  creditors  of  the  road  to  the 
amount  of  (600.000,  which  was  filed  Decem- 
ber 18, 1876,  the  same  contract  was  set  forth 
and  the  authority  of  Hickox.  the  president  of 
the  defendant  company,  to  ms^e  sue  1  con- 
tract was  denied;  and  it  was  averred  that  the 
Pennsylvania  Company  had  wrongfully  ob- 
tained certificates  for  a  million  and  a  half  of 
stock,  and  had  assumed  to  managp  and  con- 
trol the  affairs  of  the  company.        #* 

The  defense  of  want  of  knowledge  on  the 
part  of  one  charged  with  laches  is  one  easily 
made,  easy  to  prove  by  his  own  oath,  and 
hard  to  disprove;  and  hence  the  tendency  of 
courts  in  recent  years  has  been  to  hold  the 
plaintiff  to  a  rigid  compliance  with  the  law 
which  demands,  not  only  that  he  should  have 
been  ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  diligence  to  have  in- 
formed himself  of  all  the  facts.  Especially  is 
this  the  case  where  the  party  complaining  is  a 
ref>idcnt  of  the  neighborhood  in  which  the 
fmud  is  alleged  to  have  taken  place,  and  the 
subject  of  such  fraud  is  a  railroad  with  whose 
ownership  and  management  the  public,  and 
certainly  the  stockholders,  may  be  presumed 
to  have  some  familiarity.  The  foreclosure  of 
this  road  could  not  have  taken  place  wiUiout 
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actual  as  well  as  legal  knowledse  of  the  fact 
by  its  stockholders,  and  if  they  believed  they 
had  any  valuable  interest  to  protect,  it  was 
their  duty  to  have  informed  themselves  bv  an 
inspection  of  the  records  of  the  court  in  which 
the  foreclosure  was  carried  on,  of  what  was 
being  done,  and  to  have  taken  steps  to  protect 
themselves,  if  they  had  reason  to  believe  their 
rights  were  being  sacrificed  by  the  directors. 
If  a  person  be  ignorant  of  his  interest  in  a  cer- 
tain transaction,  no  negligence  is  imputable  to 
him  for  failing  to  inform  himself  of  his  rights; 
but  if  he  is  aware  of  his  interest,  and  knows 
that  proceedings  are!pending  the  result  of  which 
may  be  preludicial  to  such  interests,  he  is 
bound  to  Took  into  such  proceedings  so  far  at 
to  see  that  no  action  is  taken  to  his  detriment 
An  examination  of  the  records  in  this  case 
would  have  apprised  the  plaintiff  not  only  of 
the  existence  of  the  contract  of  May  4,  1872, 
but  of  the  alleged  fraudulent  conduct  of  the 
Pennsylvania  Company  thereunder,  and  of  the 
withdrawal  of  their  answer  by  the  directors, 
which  is  now  claimed  to  be  decisive  proof  of 
fraud.  An  inquiry  of  the  directors,  two  of 
whom  had  protested  against  the  resolution  to 
withdraw  the  answer  and  were  within  easy  reach 
of  the  plaintiff,  would  have  disclosed  all  the 
material  facts  set  forth  in  plaintiff's  bill,  even 
to  the  reasons  assigned  for  withdrawing  the 
answer.  The  slightest  effort  on  his  part  would 
have  apprised  him  of  the  proceedings  subse- 
quent to  the  sale;  of  the  purchase  of  the  road 
bv  Lessley,  the  alleged  employ^  of  the  Pennsyl- 
vania Company;  nf  the  subsequent  organiza,- 
tion  of  the  Northwestern  Ohio  Railway  Com- 
pany; and  of  the  lease  of  the  new  railway  to 
the  Pennsylvania  Company.  Had  he  asked 
the  leave  of  the  court  to  intervene  for  the  pro- 
tection of  his  interest,  it  would  have  undoubt- 
edly acceded  to  his  request.  Instead  of  this, 
he  permits  the  S9le  to  take  place,  and  the  road 
to  pass  into  the  .bands  of  a  new  corporation, 
which  has  operated  it  for  ten  years  without  ob- 
jection from  the  bondholders  or  creditors  of 
the  Coldwater  Company,  and  without  question 
as  to  its  title.  In  the  meantime  many  of  the 
witnesses,  including  both  Cass  and  Scott,  trus- 
tees, whose  alleged  fraudulent  betrayal  of  their 
trust  constitutes  the  gravamen  of  this  bill,  are 
dead,  as  well  as  Lewis,  the  president,  and  Fish 
and  F.  V.  Smith,  directors  of  the  defendant 
company,  one  of  whom  participated  with  Lew- 
is in  the  meeting  at  which  the  attorneys  were 
instructed  to  withdraw  their  defense,  and  all 
opportunity  of  explanation  from  them  is  lost. 
It  is  evident  that  the  plaintiff  in  this  suit  has 
fallen  far  short  of  that  degree  of  diligence 
which,  under  the  most  recent  decisions  of  this 
court,  the  law  exacts  in  condonation  of  this 
long  delay.  Bailey  r.  Olover,  88  U.  S.  21 
Wall.  843  [22;  686];  Hammond  v.  Eopkim, 
143  U.  8.  224  [86:  1841;  Hayi  v.  Latham.  143 
U.  S.  658  [86:  259];  FeUx  v.  Patrick,  145  U. 
8.  317  [86:  719]. 

We  are  the  more  readily  reconciled  to  this 
conclusion  from  the  fact  that  it  does  not  ap- 
pear that,  if  this  sale  were  set  aside  and  held 
for  naught,  the  decree  would  redound  to  the 
advantage  of  the  plaintiff.  The  only  allega 
tion  as  to  his  interest  Is  that  he  is  the  owner 
and  holder  of  258  shares  of  the  capital  stock 
of  the  company  of  the  par  value  of  $12,900. 
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It  does  not  appear  how  much'  of  its  aatborized 
capital  JBtock  of  $4,000,000  was  actually  issued, 
though  there  is  an  allef^ation  in  tbe  bill  tbat 
the  Pennsylvania  Company  wrongfully  ob- 
tained $1,500,000  of  the  stock  of  tbe  Coldwa- 
ter  Company  in  addition  to  tbe  preferred  stock, 
which  the  plaintiff  averred  waL  to  be  issued 
for  actual  expenditures  at  cash  values  made  l^ 
tbis  company.  Whatever  amount  was  issued, 
it  is  safe  to  infer  that  plaintifTs  interest  was 
comparatively  very  small.  If  tbe  decree  were 
set  aside  and  tbe  case  reinstated  as  he  demands, 
his  rights,  as  well  as  those  of  the  other  stock- 
holders, would  be  subordioate  to  those  of  tbe 
bondholders,  and  probably  also  to  those  of  tbe 
judgment  creditors  of  tbe  road.  It  is  a  diffi- 
cult matter  to  say  what  amount  of  bonds  was 
earned  b^  tbe  Fenosylvania  Company,  al- 
though it  is  admitted  tbat  iron  was  laid  on  75 
miles  of  tbe  roatl.  and  the  road  completed  for 
at  least  47  miles,  for  which  the  Pennsylvania 
would  be  entitled  to  bonds  at  $20,000  per  mile, 
and  also  that  the  company  raised  notbinfir  to- 
ward the  sinking  fund  which  was  provided  for 
by  the  original  moitgage.  Under  these  cir- 
cumstances, the  trustees  could  hardly  fail  to 
obtain  another  decree  of  foreclosure  for  a  large 
amount;  and  as  the  road  was  hopelessly  insolv- 
ent, it  is  hardly  within  the  bounds  of  possibil- 
ity  tbat  it  should  sell  for  more  than  enough  to 
pay  the  amount  adjudged  to  be  due,  to  say 
nothing  of  tbe  judgment  creditors'  claims  of 
Swan,  Rose  &  Co.  In  a  case  of  this  kind, 
where  the  plaintiff  seeks  to  annul  a  long-stand- 
ing decree,  it  is  a  circumstance  against  him 
that  he  does  not  show  a  probability  at  least  of 
a  personal  advantage  to  himself  by  its  being 
done.  A  court  of  equity  is  is  not  called  upon 
to  do  a  vain  thing.  It  will  not  entertain  a  biU 
simply  to  vindicate  an  abstract  principle  of 
justice  or  to  compel  the  defendants  to  buy 
their  peace,  and  if  it  appear  that  the  parties 
really  in  interest  are  content  that  the  decree 
shall  stand,  it  should  not  be  set  aside  at  the 
suit  of  one  who  could  not  possibly  obtain  a 
benefit  from  such  action. 

In  the  view  we  have  taken  of  this  case  upon 
the  question  of  laches  it  is  unnecessary  to  con- 
sider whether  tbe  plaintiff  has  made  such  a  case 
of  fraud  in  the  original  decree  as  justifies  the 
inte^sition  of  a  court  of  equity. 

Tlie  decree  of  the  court  dismtseing  the  bill  it 
ihertfore  affirmed. 


ASENATH  A.  WARE  ei  al.,  AppU. 

V, 

GALVESTON  CITY  COMPANY. 

(See  S.  a  Beporter^s  ed.  100-1161) 

Difenrn  of  lachee,  when  eustainedsuit  barred 
by  laehee  and  limitation, 

L    The  defense  of  laches  will  be  sustained  where 
there  ore  not  in  the  bill  suflBclently  distinot  aver- 


ments as  to  the  time  when  the  alkgeJ 
discovered  and  what  the  dtoeovwr 
where  the  hill  or  the  iiroof  does  aot 
tbe  delay  was  oonAtent  with  the 
genoe. 

8L   Where  the  cause  of  actioo  aroae 
cember,  1841,  or  in  March,  ISCS,  aod 
plaintiirs  or  thoee  whom  ihej 
formatiOQ  sufflcieot  to  make  It 
make  further  inquirv  In  regard  to  the 
alleged,  and  in  1854.  and  1881,  an  aceot 
ing  the  rights  of  tbe  plalotiff  obtained 
tion  sufficient  to  put  him  upon  mgniry  sad 
suit  was  not  commenced  until  tweoty-tbrae 
afterwards,  tbe  action  is  barred  1^ 
also  by  the  statutes  of  limitatloo  of  the 
longest  period  of  limitation  thereto 
years. 

[No.  28.] 

Submitted  Nop.  i.  189g.    Decided  JTml  U,  2gX 

APPEAL  froma  decree  of  the  Circuit  Cout 
of  the  United  Sutea  for  tbe  Eastera  D» 
trict  of  Texas,  dismissing  a  suit,  for 
brought  to  set  aside  certain  transfers  of 
or  to  recover  its  value  on  the  groood 
was  fraudulently  transferred.    A\ 

The  facta  are  stated  in  tbe  optiil 

Mesen,    Walter  Greshmaa,  M.  C 
Lemore.  S.  W.  Jones,  and  6.  B. 
for  appellants: 

The  provision  of  a  deed  of  trott  anihnfa- 
ing  an  unincorporated  oompany  to 
ccrtifk»tesofstocl£,  and  prescribing  tbr 
which  transfers  of  these  oertificitn  cm  hi 
made.  Is  obligatory. 

Qnedreff  v.  Vandenburff,  101  U.  8.  tU,  53 
(25:924,  925>;  1  Waterman,  CorpontioM.  (  H. 
pp.  87-^;  Morawetz,  Priv.  Corp.  §S  Itt*  ^' 
208,  822;  Onion  Bank  of  Oeorgeiomm  v.  LmH, 
15  U.  8.  2  Wheat.  890  (4J369):  Cook,  8toek  4 
Stockholders.  §  504. 

Tbe  provisions  of  the  ceititlcatet  as  to  to" 
maliiies  of  transfer  cannot  be  ignored  by  tat 
company. 

ShatD  V.  Merchante  Nat.  Bank  ef  8L  Xm». 
101  U.  8.  564,  506  a»:894);  Fim  MmL  Jha* 
of  South  Bend  r.  Lanier,  78  U.  a  U  Wtt 
878  (20:175);  We»fem  U.  TeUo^  0».  t.  Demr 
port,  97  U.  8.  869  (24:1047);  i%4>mpmm  v.  i^ 
Hne,  106  U.  8.  592,  598  (27:  299,  tuO). 

Tbe  company  is  liable  for  Ibe 
because  it  permitted  Love  to  have 
ferred  to  his  own  name  when  be  waa  aot  ifet 
owner  and  the  certificates  had  doc  beea  m- 
signed  to  him. 

Baker  v.  Waeeon,  58  Tex.  150.  59  IVx.  1* 
Olaggett  v.  Kilbourne,  66  U.  &   1  Blac^  M 
(17:216);  Combe  v.  Ilodge,  69  U.  d.  tl  Ho« 
407  (16:117);  Hoc^  v.  Ooinbe,  66  T.  8. 1  Bbd 
192  (17:157);  Menard  v.  Shaw,  5  To.  99K 

There  has  been  no  lacbea,  ooder  the  fsctk 
in  tbe  bringing  of  this  suit 

Oliver  v.  Piatt,  44  U.  &  8  How.  411  Ql*?'- 
Tkiyard  v.  Farmere  d  M.  Bamk  ef  ftaSeH^ 
phia,  52  Pa.  285;  Weetem  U.  iWk  Ck  ^ 
Davenport,  97  U.  8.  871.  878  04:100);  Jteir 
V.   Norton,  78  U.  a  11  WalL   498  m» 


NoTB.— in  what  eases  ttpU'y  ir(U  reUeoe  frmm  mls- 
take  ur  i4jnoranu  of  material  /oct,  see  note  to 
M*Ferran  v.  Taylor.  «:48B. 

A»  to  whether  equity  vHU  relieve  agailinttamietake 
9f  law,  seenotftt  to  Hunt  v.  Rousnianier,  7dS7, 6UH0. 

Aeiow^maioarda  wOl  beeetaelde  hy  a  court  vf 
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egiAtty,  and  when  not,  see  fioUto 
15:98. 

^  to  eofieellatioii  ef  a  deed  nr'o 
for  fraud,  ooneeahnem 
note  to  Neblett  V.  MaofhrlaDd, 

^stoOaedMOidsd  la 
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VtiUy  ▼.  Ql<nffr,  88  U.  8.  31  Wall.  842,  847. 
48»  »49  (22:  686,  688,  689);  Michaud  ▼.  Girod, 
5  U.  8.  4  How.  661  (11:1102);  8ear$  ▼.  East- 
HT-n,  51  U.  8.  10  How.  187  (18:881);  Qalt  v. 
^aUmoay,  29  U.  8.  4  Pet  486  (7:  912) ; 
>rfn9by  ▼.   Venrumt  Copper  Min.  Co,  56  N. 

r.  ass. 

The  power  of  attorney  from  While  to  Lips- 
oml>  did  not  authorize  sales  to  be  made  after 
Ybite's  death. 

UtM^nt  ▼.  Roumnanier,  21  U.  8.  8  Wheat.  203 
5:  5dT);  Ijockeity.  HiU,  1  Wood,  558;  Cleve- 
ann  ^.  Williams,  29  Tex.  205. 

Mr,  A.  H.  Willie*  for  appellee: 

Tlie  aUe^d  cause  of  action  is  barred  by 
acbes  and  is  a  stale  demand. 

Stecvrm  v.  Fage,  48  U.  8.  7  How.  829  (12: 
«2);  Badger  v.  Badger,  69  U.  8.  2  Wall.  94 
17:838);  Woody.  Carpenter,  101 U.  8.135(25: 
507);  J^ew  Albany  y.  Bvrke,  78  U.  8.  11  Wall. 
107  (20:159);  Broderiek^e  WUl,  88  U.  S.  21 
WaU.  508  (22:599):  Upton  v.  TnbUeoek,  91  U. 
3.  46  (23:203);  Sullivan  v.  Portland  <&  K.  R. 
Go.  1M  U.  8.  806  (24:324);  Qodden  y.  KinneU, 
99  U.  ».  201  (25:481):  //(?y<  y.  Sprague,  103  U. 
613  (26:585):  LandadaU  y.  iSmiY^,  106  U.  8. 
391  (27:219);  Jf«>r»  v.  Greene,  60  U.  8. 19  How. 
69  (15:588):  Beavbien  y.  Beaubien,  64  U.  8. 
23  How.  190  (16:484);  Carr  y.  Bilton,  1  Curt. 
230;  Angell,  Lim.  187  and  noU;  Philippi  y.  Phil- 
ippe, 115  a.  S.  157  (29:340);  Livingston  y. 
SalisburylOre  Bed  Propn.  16  Blatchf.  560. 

The  suit  is  barred  by  the  Statute  of  Lim- 
itationa 

Baker  ▼.  WaeeonfiS  Tex.  150;  Strong  v.  Benu- 
Um^T.O.RCo.Sd  Tex.  162;  Buddy,  Multno- 
mah Street  B.  Co.  12  Or.  271,  58  Am.  Kep. 
355;  Payne  y.  Elliot,  54  Cal.  839,  85  Am.  Rep. 
80;  Anderson  y.  Nieholae,  28  N.  Y.  600;  Kuhn 
T.  MeAUieter,  96  U.  8.  87  (24:615). 

Mr.  Justice  BUitchford  deliyered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  In  the 
Circuit  Court  of  the  united  States  for  the 
Eastern  District  of  Texas  on  March  18,  1881, 
by  Asenath  A.  Ware,  the  widow  of  Ro»)ert 
J.  Ware  and  the  daughter  of  David  White; 
David  P.  Lumpkin,  the  son  of  Lucy  S. 
Lumpkin,  a  dec^ised  daughter  of  said  David 
White;  Mary  A.  Holtzclaw,  daughter  of 
Mary  A.  Cowles,  a  deceased  daughter  of  said 
David  White,  and  James  T.  Holtzclaw,  hus- 
band of  the  said  Idary  A.  Holtzclaw; 
Thomas  W.  Cowles,  son  of  said  Mary  A. 
Cowles ;  and  Daniel  O.  White  and  Clement  B. 
White,  sons  of  J.  Osborne  White,  a  deceased 
40D  of  the  said  David  White,  the  plaintiffs 
being  citizens  of  Alabama  and  Florida; 
against  the  Galveston  Citjr  Company,  a  Texas 
corporation.  The  plaintiffs  filed  the  bill  as 
heirs  at  law  of  the  said  David  White. 

The  bill  set  forth  that  on  June  15,  1887,  one 
Michael  B.  Menard,  of  the  first  part,  Robert 
Triplett,  8terling  Neblett,  and  William 
F.   Gray,  of  the  second  part,  and  Thomas! 


Green,  Levi  Jones,  and  William  R.   John- 
son,  of  the  third  part,  entered  into  a  writ- 
ten agreement,    which    recited    that    Men- 
ard claimed  title  to  a  league  and  labor  of 
land,  consisting  of  4,605  acres,  situated  on 
the  east  end  of  Galveston  island,  in  the  ter- 
ritory of  the  Republic  of  Texas ;  that,  Trip- 
lett claiming   on    behalf  of   himself    and 
Neblett  and   Gray   640  acres  of  land,  part 
of  said  league  and  labor,  articles  of  agree- 
ment were  entered  into  by  Menard  and  Trip- 
lett, bearing  date  April  11,  1837,  by  whicli 
Menard  agreed  to  relinquish  to  Triplett  640 
acres  out  of   said    league   and   labor ;    that 
Menard,  by  deed  or  act  bearing  date  April 
18,  1837,  conveyed  the  residue  of  said  league 
and  labor,  after  deducting  the  said  640  acres, 
to  Jones,  to  be  sold  and  disposed  of  by  him 
in  the  manner  and  for  the  purposes  i)rescribed 
in  the  said  act  or  deed  ;  that  Jones,  intending 
to  execute  the  trust  created  by  said  deed, 
had  proposed  to   divide   the   premises   into 
1,000  shares,  for  which  certificates  were  to 
be  issued  to  the  purchasers,  and  in  pursu- 
ance thereof  had  actually  issued  certificates 
for  400  shares,  of  which  it  was  believed  many 
shares  had  been  9old :  that  Triplett,  together 
with    Menard,  by    deed  duly   executed    by 
them,  hud  conveyed  the  640  acres  to  Green, 
Jones,  and  Johnson,  to  be  sold  and  disposed 
of  in  the  manner  thereiir    prescribed ;    that, 
after  further  reciting  that,*'  it  being  the  inten- 
tion of  all  the  parties  to  lay  off  the  league 
and  labor  of  land  into  lots  for  the  purpose  of 
building  a  town  thereon,  it  had  bren  found 
most  beneficial  to  the  parties  concerned  that 
the  whole  of  said  league  and  labor  should 
be  held  on  joint  account  in  the  proportions 
thereinafter  specified,  and  should  l«e  under 
the  control   and  at  the  disposition  of  the 
same  set  of  trustees,  acting  upon  one  com- 
mon plan   in  regard  to  the  whole,  instead 
of  being  held  partly  by  Jones  and  partly  by 
Green,  Jones,  and  Johnson,  under  different 
titles  and  plans,  it  was  witnessed  that  the 
parties  thereto  covenanted  and  agreed  with 
each  other,  among  other  things,  that  the  said 
league  and  labor  of  land  should  be  conveyed 
to  Green,  Jones,  and  Johnson,  us  trustees  and 
commissioners,  to  carry  into  effect  the  pur- 
poses of  the  agreement ;  that  the  said  league 
and  labor  of  land  should  be  divided  by  the 
trustees  into  1,000  shares,  of  which  the  400 
shares  for  which  certificates  had  been  issued 
by  Jones  should  be  regarded  as  400  shares, 
and  the  lawful  holders  of  the  said  certificates 
should  be  on  the  same  footing  and   entitled 
to  the  same  rights  with  the  holders  of  certifi- 
cates issued  under  said  agreement  of  June  15, 
1887,  and  upon  surrendering  their  said  certifi- 
cates new  certificates  in  lieu  thereof  should 
be  issued  by  said  trustees :  that  the  remain- 
ing 600  shares  should  be  sold  by  said  trustees 
in  such  manner  as  they  should  think  expedi- 
ent, no  share  to  be  sold  for  a  less  sum  than 
|1,500,  unless  a  majority   of  said  trustees 


[104] 


'irunktnneee^  dtwress^  undujt  if^uenee,  /raud  on  mar- 
riaae.  from  ward  to  guardian^  from  heilr  to  executor, 
tettui  quA  truM,  to  truMUe^  imhecWby^  see  note  to 
Hardinir  v.  Handy,  8:429. 

Thai  patents  for  lands  may  be  set  aside  for  frauds 
see  note  to  Miller  v.  Kerr,  ft:88L 

146  U.  & 


As  to  Statute  of  Limitations,  in  eases  of  fraud  in 
equity  see  nitte  to  Stear?  v.  Pa^e,  12:088. 

As  to  Statute  of  LtmiUUions,  as  apfMedble  U 
equity  taseSt  see  note  to  Thoaaf  v.  Brockenbrouirh. 
8.-287. 
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should  be  of  opinion  that  it  would  be  expe- 
dient to  reduce  the  price ;  that  a  certificate, 
signed  by  at  least  two  of  the  trustees,  should 
be  issued  to  every  purchaser,  who  should 
have  a  ri^ht  to  demand  a  separate  certificate 

flOS]  for  each  Sutfe;  that  the  certificate  should  be 
transferable  by  assignment  in  writing  there- 
on, signed  ana  sealed  by  the  holder,  and  ac- 
knowledged in  the  presence  of  two  witnesses 
before  any  Justice  of  the  peace  or  notary 
public ;  that  the  trustees,  as  soon  as,  in  their 
opinion,  a  sufficient  number  of  shares  had 
been  sold,  should  call  a  meeting  of  the  share- 
holders at  such  time  and  place  as  should  be 
designated  by  them,  of  which  they  should 
give  sufficient  and  convenient  notice  to 
shareholders ;  that  the  trustees  should  hold 
the  title  to  the  said  league  and  labor  of  land, 
subject  to  the  orders  of  the  shareholders,  as 
adopted  at  their  general  meetings  and  the 
rules  and  regulations  prescribed  by  them, 
make  all  conveyances  which  the  shareholders 
might  require  them  *to  make,  any  two  of 
them  being  authorized  to  make  conveyances 
and  perform  all  other  acts ;  and  that  it  was 
thereby  further  witnessed  that  the  parties 
thereto  of  the  first  and  second  parts,  in  con- 
sideration of  the  premises  thereto,  and  the 
further  consideration  of  $10  to  them  in 
hand  paid  by  the  parties  of  the  third  part, 
did  thereby  sell  and  convey  unto  Oreen, 
Jouod,  and  Johnson,  their  heirs  and  assigns, 
the  said  league  and  labor,  in  trust  to  execute 
the  agreements  thereinbefore  set  forth. 

The  bill  further  showed  that  Green,  Jones, 
and  Johnson  accepted  the  trust  created  by 
said  written  instrument,  and  took  upon  them- 
selves its  discharge,  and  in  June,^  18^, 
having  supplied  themselves  with  1,000 
'  printed  certificates,  as  the  representatives  of 
a  like  number  of  shares,  which  certificates 
were  bound  into  five  books  of  200  certificates 
each,  designated  as  Books  A,  B,  C,  D,  and 
£,  solicited  subscriptions  for  shares;  that 
many  persons  became  purchasers  for  value 
and  owners  of  shares  tnerein,  to  whom  said 
trustees  issued  a  certificate  of  ownership  for 
each  shtae  so  purchased ;  that  on  April  18, 
1888,  on  due  notice  given  by  said  trustees, 
the  shareholders  held  a  meeting  in  Galves- 
ton, Texas,  and  formally  organized  them- 
selves into  a  joint  stock  company,  under  the 
name  of  the  Galveston  City  Company,  by  the 
election  of  a  president  and  four  directors, 
who  were  to  constitute  the  board  of  di- 
rectors of  the  company,  and  to  whom  was 

[106]  confided  the  care  and  control  of  its  property, 
with  power  to  pass  ordinances  and  by-laws 
for  its  government,  appoint  an  agent,  apply 
for  a  charter  of  incorporation,  require  from 
said  trustees  a  deed  for  said  league  and  labor 
of  land,  so  as  to  vest  the  legal  title  in  the 
said  board  of  directors  and  their  successors, 
lay  off  the  land  into  blocks  and  lots,  make 
sales  thereof  and  convey  title  to  the  pur- 
chasers, declare  dividends  of  the  proceeds 
of  sales  among  the  stockholders,  and  other- 
wise manage  and  control  the  property  as  they 
might  deem  best  for  the  interest  of  the  com- 
pany ;  but  the  bill  alleged  that  said  trustees, 
^itn  the  approval  and  consent  of  the  com- 

f»any,  continued  to  make  sales  of  shares  in 
ts  stock,  and  as  many  as  1,000,  the  number 


designated  in  said  written  artkki.  eveats- 
ally  were  disposed  of,  and  oertitotef  of 
ownership  thereof  issued  by  nid  tnaleei  tt 
persons  entitled  thereto. 

The  bill  further  showed  that  David  WUie, 
late  of  Mobile,  Alabama,  in  his  lifetiae.  m 
November  7,  1838,  subscribed  for  and  beow 
the  owner  and  proprietor  of  07  ifaaiei  ia  tki 
capital  stock  of  said  company,  in  eridoct 
of  which  the  said  trustees  appointed  oder 
the  instrument  of  Jiue  15.  1837,  ianed  lad 
delivered  to  him  67  certificates  ol  vna- 
ship,  duly  signed  by  two  of  thean,  to  vi; 
17  out  of  Book  A,  numberar'  fron  t06  ts 
124,  inclusive,  and  50  out  of  3ook  C,  mm- 
bered  from  1  to  50.  inclusive,  eidi  oertii- 
cate  being  in  the  form  set  forth  in  tk  as- 
gin.* 

The  bill  further  showed  that  on  Dnakv 
81,  1888,  at  a  regular  meeting  of  tbe  btwd 
of  directors  of  the  company,  an  oriiafi 
was  passed  by  it  requiring  its  agcat,  m 
soon  as  a  charter  could  be  procored,  to  ops 
a  book  for  the  registration  and  tnatia  * 
stock,  and  to  give  due  notice  of  socb  ops- 
ing,    and    conferring    the   right  oa  Mod* 
holders,  after  such  notice,  to  file  tad  r; 
ister  the  certificates  issued  to  them  bf  tit 
said  trustees,  and   receive  in  lieu  ihaid 
certificates  under  the  seal  of  the  caaaoif. 
stating  the  number  of  shares  to  whicl  at 
party   was  entitled,  which    last  oertitai 
should  not  be  transferred,  except  oa  tk  r{ 
ular  books  of  transfer  of  the  oompaaj.  ■■! 
should  be  necessary  in  every  case  to  cocnk 
the  shareholder  to  receive  the  dividendi  te 
him ;  that  another  ordinance  was  paHd  » 
quiring  the  trustees  to  convey  md  kva 
and  labor  to  the  five  peraoos  who  we  te 


•*H?lt7  of  Gaivestoo  in  one  tbooMadilMA 
**The  proprieton.  M.  B.  Menard,  BobertliWA 


SterUng  Meblett.  and  Woi.  Fitrfaz  Qnjomm^ 
to  the  uDdergliroed.  as  twiatecn.  by  their  4mim  m 
15th  of  June,  1887,  a  kairoe  aiidteboroCha««» 


taining  4,605  acrea  on  the  cast  end  of 
island,  to  be  sold  aa  johit  etock  In  htni 

**B7thetermaof  aaiddeed  oertilraMflf 
when  iaaued  are  to  be  aaaicned  tqr  laioa 
under  hand  and  aeaL  hi  the  pfcaeaw  of  tv»  «•- 
neesea,  before  any  Juatioe  of  the 
publla 

**The  tmateea,  any  two  of  wfaoa 
call  a  meeting  of  the  aharehoMen 
advisable. 

*an  the  prooeedlnga  of  Um  atookboMm*^ 
eral  meettnir  each  ahare  to  be  eotlriedl*  «•  ^ 
and  to  be  represented  In  paiaoa  or  tyjwPi'g 
a  majority  m  Interest  to  deteratat  !■<■*'* 
whfoh  may  arise.  Tbe  eomnany  aay  l*^^  j* ^ 
rules  and  regulationa  for  tta  govmacai  •■■  ■£ 
agement  and  give  auoh  ordevi  aod  dlraeMM *<* 
trustees  for  the  sale  of  lota  or  any  ottar|«t«* 
It  may  think  promotive  of  tbe  ceoccal  kais. 

**Tbto  is  to  certify  that  wa,  Levi  JooaaWOHia 
Johnson,  and  Thomas  Oreeo,  tiuneiB  of  ai  w" 

Galveston,  in  oonsideratloo  of "T^Si. 

bargain,  and  aell  to  David  Whtta,  Mi  fe^^iflT 
aigna  forever,  one  share.  No.  — ,  la  tM^  «*"^ 
veeton,  to  be  bolden  and  enjoyed  Iv  ■■*■? 
aadgna  upon  the  termapreeolbed  la  «§_■!■  "? 
Ing  date  the  15th  of  June,  UBT,  of  M.  B^  9mm> 
Robert  Triplett.  Sterling  Nebtott.  aad  VM 
Fairfax  Gray,  oonetltutUc^  ui  the  trMMAiai" 
the  agreement  entered  mto  betweta  ■w^ 
stockholders  In  aald  etty,  aa  aet  foctk  la  tto  fnf« 

for  subsorlptlon. 

^'Wltneaa  our  handa  tbia  na  day  of 
188& 


mr.i 


m. 


Wabb  y.  Galybston  Citt  Co. 
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le  directors  of  the  company,  and  their  suc- 
isaon  in  office;  that  on  April  13,  1889, 
le  said  trustees,  by  deed  duly  executed  and 
icorded,  conyeyed  the  said  league  and  labor 
1  fee  to  the  said  directors,  by  virtue  where- 
I  the  latter  became  seized  and  possessed  of 
in  trust  for  the  stockholders  of  the  com- 
GLny  ;  that  afterwards  the  said  GMveston  City 
ompany  was  incorporated  under  the  same 
line  by  an  Act  of  th^  Congress  of  the 
/^public  of  Texas,  approved  February  5, 
HI ;  and  that  said  David  White  was  one  of 
le  original  corporators  thereof. 
The  bill  further  showed  that  the  directors 
f  the  company  laid  off  the  said  land  into 
locks  and  lots  and  offered  the  same  for  sale, 
ad  from  time  to  time  made  sales  and  convey- 
Qces  of  numerous  parcels  of  it  to  different 
arsons*  receiving  in  part  consideration 
tierefor  $1,000,000  and  upwards;  that  there 
smains  a  large  portion  yet  unsold,  of  the 
Hlue  of  $500,000  and  upwards;  that  the 
ompany  adopted  the  policy  of  accepting 
rom  its  stocKholders  shares  of  stock  in  ex- 
hange  for  its  lands,  and  the  directors,  in  a 
arge  majority  of  the  sales  of  lots  by  them, 
accepted  and  received  from  the  purchasers  in 
>ayinent  therefor,  instead  of  a  money  consid- 
oration,  a  surrender  of  shares  in  the  capital 
(took  of  said  company,  owned  by  said  pur> 
^hastf^rs,  in  all  such  instances  canceling  upon 
the  lxx>k8  of  ths  )ompany  the  shares  thus 
surrendered ;  that  very  many  sliares  had  been 
in  that  manner  retired,  until  now  there  were 
not  more  than  50  shares  outstanding ;  that  no 
dividend  of  the  cash  proceeds  arising  from 
sales  of  land  had  been  declared  among  the 
stockholders,  although  the  same  had  always 
greatly  exceeded  the  expenses  of  the  com- 
pany, but  the  profits  haa  been  permitted  to 
accumulate ;  and  that  ^the  market  value  of  a 
share  in  the  capital  stock  of  the  company 
far  exceeded  now  the  face  value  of  iiuch  snare, 
to  wit,  $10,000  and  upwards.       n 

The  bill  further  showed  that  on  April  8, 
1839,  by  an  instrument  in  writing.    White 
appointed  one  Abner  S.  Lipscomb  nis  attor- 
ney in  fact,  for  him  among  other  things,  to 
transfer  any  or  all  of  his  "Galveston  stock, 
or  any  interest  he  might  have  in  the  city 
of  Oalveston;  that  White  thereupon  deliv- 
ered to  Lipscomb,  for  that  purpose,  the  said 
67  certificates  of  stock ;  that  on  December  8, 
1841,  Lipscomb  surrendered  to  the  company 
3  of  the  certificates  issued  to  White,  namely, 
certificates  numbered  83,  86,  and  89,  out  of 
Book  C,  and  with  the  consent  of  the  company, 
and  by  an  entry  on  its  books,  but  without 
authority  and  in   fraud  of   the  rights  of 
White,  tiansf erred  the  8  shares  of  stock  rep- 
resented b^r  the  3  certificates  into  his  own 
name,  receiving  from  the  company,  in  lieu 
thereof,  a  certificate  of  ownership  of  said  8 
shares,  issued  imder  its  seal   in  his  name ; 
that  White  died  on  December  10,  1841,  leav- 
ing Mary  8.  White,    his  wife,  the  plaintiff 
A^nath  A.  Ware,  his  daughter,  and  the  5 
nlaintiffs  who  are  his  grandchildren,  his  only 
Leirsat  law ;  that  he  was  entitled  at  the  time 
of  his  death  to  a  considerable  personal  estate, 
and  possessed  of  34  shares  in  the  stock  of  the 
Galveston  City  Company,   including  the  8 
shares  so  alleged  to  have  been  fraudulently 
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transferred  by  Lipscomb  into  his  own  name ; 
that  21  of  said  shares  were,  at  the  time  of  said 
White's  death,  standing  in  his  name  on  the 
books  of  the  company,  and  the  certificates 
of  ownership  thereof  so  issued  to  him,  to  wit, 
those  numbered  108,  116,  118, 119,  120,  121, 
122,  and  124,  out  of  Book  A,  and  Uioae  num- 
bered 10,  12,  27,  28,  34,  42,  43,  44,  45,  46, 
47,  48,  and  49,  out  of  Book  C,  were  at  that 
time  in  the  possession  or  power  of  said  Lips- 
comb; that  the  personal  estate  of  which 
White  died  possessed  was  more  than  suffi- 
cient, exclusive  of  the  24  shares  of  stock,  to 
pav  his  debts,  and  they  had  long  since  been 
paid ;  and  that  there  was  no  administration 
of  his  estate  in  Texas,  nor  any  necessity 
therefor. 

The  bill  further  showed  that  Mary  8. 
White  died  in  1858,  without  having  disposed 
of  the  right  or  interest  she  was  entitled  to  as 
the  widow  of  David  White,  in  the  said  24 
shares  of  stock,  leading  her  daughter,  the 
said  Asenath,  and  her  said  5  grandchildren 
her  only  heira  at  law  her  surviving ;  and  that 
they  as  such,  and  as  the  only  heirs  at  law  of 
David  White,  thereupon  became  entitled  to 
said  shares  of  stock. 

The  bill  further  sliowed  that  Lipscomb, 
after  the  death  of  said  White,  and  with  the 
connivance  of  the  company,  and  by  an  entry 
on  its  books,  but  without  authoritv,  and  in 
fraud  of  the  rights  of  the  plaintiffs,  trans- 
ferred the  said  24  shares  of  stock  to  some 
peraons  unknown,  the  company  at  the  time 
taking  up  and  canceling  the  said  certificates 
of  ownership  thereof,  and  delivering  to  the 
transferees  new  certificates  under  its  seal  in 
their  names,  representr>ig  the  shares  to  be 
$1,000  each;  that  the  company  subsequently 
procured  the  said  24  shares,  and  the  certifi- 
cates corresponding  thereto,  to  be  surren- 
dered to  it  by  those  to  whom  Lipscomb  had 
so  transferred  them,  or  by  their  assigns,  at 
the  same  time  canceling  said  shares  upon 
its  books,  thus  retiring  them,  and  was  now 
claiming  the  benefit  thereof ;  that  the  trans- 
fer of  said  shares  by  Lipscomb,  after  the 
death  of  White,  was  without  warrant  and 
void,  and  the  company,  in  contemplation  of 
law,  was  a  party  to  his  said  illegal  acts,  and 
liable  to  the  plaintiffs  for  all  the  conse- 

auunces  thereof ;  and  that  the  company  held 
le  stock  in  trust  for  the  plaintiffs. 

The  bill  further  charged  that  the  truth  of 
the  said  mattera  would  appear  by  the  books, 
certificates,  writing,  papers,  and  memo- 
randa relating  to  said  shares  of  stock,  in  the 
possession  or  power  of  the  company,  if  it 
would  discover  and  produce  the  same,  which 
it  refused  to  do,  though  frequently  applied 
to  for  that  purpose. 

The  bill  further  charged  that  the  company, 
and  its  agents  and  servants,  had  always  stu- 
diously concealed  from  the  plaintiffs  tlie 
said  matters  relating  to  the  stock  of  the  said 
White,  and  particularly  the  said  illegal  acts 
of  Lipscomb  and  the  company's  participation 
therein,  by  withholding  from  the  plaintiffs 
all  information  in  reference  to  said  stock, 
and  refusing  them  access  to  its  books  and 
papera ;  that  the  plaintiffs  were  in  total  ig- 
norance of  said  illegal  acts  of  Lipscomb, 
and  their  rights  in  the  premises,  until  about 
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12  or  14  months  next  before  the  fllins  of  the 
hill ;  that  the  plaintilts,  except  the  said 
Asenath,  were,  at  the  time  of  the  death  of 
said  White,  minors  of  tender  age,  and  re- 
sided in  Alabama  and  Florida,  at  a  distance 
of  800  miles  and  upwards  from  Galveston, 
where  Lipscomb  resided,  and  where  the  said 
illegal  acts  were  committed ;  that  the  plain- 
tiffs were  not  apprised  even  of  the  fact  that 
said  White  had  owned  shares  in  the  capital 
stock  of  the  company,  until  some  years  after 
his  death ;  that  after  they  were  so  apprised, 
to  wit,  in  1869,  and  again  on  March  19,  1879, 
at  Galveston,  by  one  Thomas  J.  Molton,  their 
agent  in  that  l)ebalf,  and  at  divers  other 
times  and  by  other  persons,  they  made  appli- 
cation to  the  company,  its  agents  and  serv- 
ants, for  information  as  to  what  disposition, 
tf  any,  had  been  made  of  the  shares  owned 
)y  said  White,  and  also  for  permission  to 
iexamine  its  book  and  papers  to  ascertain 
their  rights ;  but  the  company,  on  every  such 
application,  declined  to  disclose  to  the  plain- 
ti&  anv  facts  relating  to  said  stock,  and  re- 
fused them  access  to  its  books  and  papers. 

The  bill  further  showed  that  Lipscomb 
died  in  December,  1856,  notoriously  insolv- 
ent, and  without  having  accounted  to  the 
plaintiffs  or  any  of  them  for  the  24  shares 
of  stock  or  any  interest  therein ;  that  the 
plidntiffs  had  applied  to  the  company  to 
cancel  the  alleged  transfers  of  said  24  shares 
and  the  entrics7)f  such  transfers  in  its  books, 
and  to  revive  said  shares  in  the  names  of  the 
plaintiffs  as  the  heirs  at  law  of  said  White 
and  his  widow,  and  to  enter  the  names  of  the 
plaintiffs  in  its  books  as  the  owners  of  said 
stock  and  to  issue  and  deliver  to  them  certifi- 
cates therefor,  in  the  proper  form,  but  that 
it  refused  to  comply  with  such  requests.    * 

Hie  bill  called  for  an  answer,  but  not 
upon  oath,  the  benefit  whereof  was  expressly 
waived.  It  prayed  that  the  alleged  transfer 
of  the  8  shares  of  stock  by  Li[)scomb  into 
his  own  name  from  that  of  White,  :md  the 
entry  thereof  in  the  books  of  the  company, 
and  the  delivery  hj  it  to  Lipscomb  of  a  cer- 
tificate of  ownership  of  the  8  shares,  mi^ht 
be  declared  to  be  a  fraud  upon  White ;  that 
it  might  be  declared  that  the  alleged  trans- 
fers by  Lipscomb  of  the  24  shares,  after  the 
death  of  White,  and  the  subsequent  retire- 
ment or  cancellation  of  said  shares  by  the 
company,  were  without  lawful  warrant  and 
void ;  that  the  said  24  shares  might  be  de- 
clared to  be  the  property  of  the  estate  of 
White,  and  the  plaintiffs  might  be  declared 
entitled  to  have  the  same  to  their  own  use, 
and  to  share  ratably  with  the  other  stock- 
holders of  the  company  in  all  accumulations 
of  property  by  the  company  since  the  date 
of  said  illegal  transfers ;  that  the  company 
might  be  decr^  to  cancel  said  transfers  and 
the  entries  thereof  in  its  books,  and  to  revive 
the  said  24  shares,  to  enter  the  names  of  the 
plaintiffs  in  its  books  as  the  owners  of  the 
stock,  and  to  issue  and  deliver  to  the  plain- 
tiffs a  certificate  of  ownership  for  each  of 
said  24  shares  at  the  face  value  of  $t,000 
each ;  that  if  the  revival  of  said  stock,  and 
the  transfer  thereof  on  the  books  of  the  com- 
pany into  the  names  of  the  plaintiffs,  were 
impracticable,  then  the  company  might  be 
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decreed  to  pay  to  the  plaintiffs  the 
value  thereof;  and  for  geoerml  relief. 

The  answer  of  the  de&idant  sets  Sortk.  fay 
way  of  demurrer  for  want  of  equity.   \hat 
the  cause  of  action  of  the  |>]aintiilft,  aad  of 
those  under  whom  they  cUum,  aoaned 
than  85  years  before  the  filing  of  the 
that  no  reasonable  or  sufiScieiit  caine  a 
cuse  is  alleged  whv  the  suit  was  not  ev^licr 
brought,  or  why  all  the  facts  therein  pmrwi- 
ed  to  bo  known  were  not  earl  ier  dSscoveicd : 
that  it  was  not  shown  in  the  bill  whtm  or 
how  any  discovery  of  facts  alleged  not  tt>  hsT* 
been  before  known,  or  to  have  been  comck'cc. 
was  made  bv  tiie  plaintiffs,   nor  any  dV.i- 
eexxce  to  ascertain  the  same,  dot  aay  excriir 
for  the  want  of  such  diligence,  nor^^oEAJir- 
ment  as  to  the  course  of  proceedings  or  acy 
facts  connected   with  the  adminittntioo  *' 
the  estates  of  David  White  or  his  widov  .» 
Alabama,  or  as  to  the  knowledge  or  acto  •! 
the  legal  representatives  thereof  in  lessd  i^ 
the  alleged  rights  and  claims  which  an  v^ 
subject  of  this  suit,  nor  to  remove  the  pn 
sumptions  that  all  matters  relating  to  *i^ 
said  stock,  and  on  which  the  rights  thcn> 
were  dependent,   were  fullv  known  to  m^ 
representatives ;  that  the  plaintiffs*  aa»  J 
action  is  barred  by  the   law  of  liaitaLaB 
of  Texas  and  the  lapse  ol  more  than  JS  u 
since  the  same  accrued  before  this  snit 
brought ;  that  the  suit  had  been  delayed 
great  lapse  of  time,  and  parties  howiat  titf 
certificates  of  stock  allegf^d  to  have  bera  it- 
sued  in  renewal  of  those  which  belownd  m 
White  had  many  years  ago  obcminea  fsU 
value  therefor  in  the  property  of   the 
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pany,  and  the  rights  of  third  and 
parties,  as  the  only  holders  of  the 
alleged  stock  in  the  company,  had  in 
and  been  permitted  to  grow  no  and 
ofgreat value ; and  that,  there .gre,  the pk» 
tins*  cause  of  action  was  barred  by  wuA 
lapse  of  time  and  laches,  wa-;  2tele  aad  ia- 
equitable,  and  ought  not  to  be  hemd  ia  s 
court  of  equity. 

The  answer  sets  forth  varii 
material  allegations  in  the  bill, 
alleged  defenses  thereto.  It 
forth  tliat  no  person  sorvlvea  who 
nected  with  the  business  or  ndmimieKnKia 
of  the  company,  or  who  had  any 
with  the  stock,  or  could  be 
sumed  to  liave  any  knowledge  leapeciiaf  tk* 
same. 

The  answer  further  lays  that  the  ddkad- 
ant  pleads  that  suit  on  the  matter  nlkgcd  a 
the  Dill  had  been  forborne  until  all  pcnoM 
connected  with  the  traoaacUone  to  whick  s 

related,  knowing  particular  facte 

in  regard  to  saia  stock,  and  the  leoeipc 

appropriation    of   proceeds  th 

dead ;  and  it  pleads  the  ladiee,  MClect  sad 

delay  of  the  plaintiffs  in  bar  of  the  sbH,  tari 

alleges  that  the  aame  is  stale  and  ineoai* 

table,  and  ought  not  to  be  funhei  hssn  m 

considered. 

The  answer  further  sets  forth  ttet  b^  ite 
statute  of  limitation  of  aoita  in  tcuk 
passed  in  1841  and  ever  since  in  fores.  •!) 
actions  for  personal  property,  must  be  eoM- 
menced  and  sued  within  two  yeait  aftor  tk» 
cause  of  action  accrued,  all  actioea  of  di^ 
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>uzided  upon  anr  contract  in  writing  most 
commeBced  ana  sued  within  four  years 
rt  after  tiie  cause  of  sucli  action  or  suit, 
d  the  longest  period  of  limitation  for  suits 
actions  of  any  kind  was  ten  years ;  that 
3  plaintiifs'  cause  of  action,  if  any  they 
er  had,  accrued  more  than  ten  years  and 
)re  than  thirty-five  years  before  the  filing 
the  bill ;  that  said  statute  had  not  failea 
be  operative  against  the  plaintiffs  on  ac- 
unt  of  any  exception  therefrom,  contained 
erein,  ^within  the  principles  of  equity  and 
»od  conscience  restraining  the  same.  It 
nies  all  concealment,  fraud,  or  wrong 
lar^ed  in  the  bill  on  the  part  of  the  def end- 
it,  to  prevent  the  running  of  said  statute, 
id  denies  that  any  diligcDce  had  been 
lown  or  existed  on  the  part  of  the  plain- 
£Es,  or  any  excuse  for  the  lack  thereof,  to 
revent  the  running  of  said  statute ;  and  it 
leads  the  same  as  a  bar  to  the  plaintiffs* 
lit.  It  further  answers  that  the  great  lapse 
f  time,  rendering  impossible  correct  knowl- 
ige  of  facts  at  the  present  day,  resulting 
'om  the  death  of  all  parties  to  the  transac- 
ions,  the  laches  of  the  plaintiffs,  and  the 
ona  fide  accrual  of  the  large  and  valuable 
ights  of  the  other  stockholders  in  the  com- 
any»  render  the  bill  a  stale,  inequitable, 
nd  unconscientious  demand,  which  ought 
iot  to  be  heard  in  a  court  of  equity ;  and  the 
lefendant  pleads  the  same  in  bar  and  estop- 
)el. 

A  replication  was  filed  to  the  answer, 
>roof  8  were  taken,  and  the  cause  was  heard. 
rhe  circuit  court,  in  November,  1886,  dis- 
nissed  the  bill,  with  costs,  and  allowed  an 
appeal  to  this  court  by  the  plaintiffs.  No 
written  opinion  was  delivered,  but  it  is 
stated  in  the  brief  of  the  appellants  that  the 
circuit  court  held  that  the  claim  could  not 
be  prosecuted,  by  reason  of  the  laches  of  the 
plaintifCs.  We  think  there  was  good  cause 
on  that  ground  for  the  dismissal  of  the  bill, 
and  the  decree  of  the  circuit  court  must  be 
affirmed. 

David  White  died  in  December,  1841. 
Whatever  cause  of  action,  if  any,  the  plain- 
tiffs had,  arose  either  then  or  in  March, 
1842,  when  Lipscomb  assigned  to  one  James 
Love  shares  of  the  stock.  It  is  contended 
for  the  plaintiffs  that  the  discovery  on  whicJi 
their  suit  was  based  was  made  only  a  short 
time  before  1881 ;  but  an  agent  was  sent  to 
Texas  in  1848,  expresslv  to  obtain  informa- 
tion. He  saw  Lipscomb,  and  obtained  from 
the  ofilee  of  the  Galveston  City  Company,  in 
June,  1848,  a  full  report  as  to  the  persons 
who  surrendered  the  original  certificates  and 
got  renewals.  The  report  showed  that  the  8 
certificates  embraced  in  this  suit,  numbered 
33,  86,  and  89,  were  renewed  to  Lipscomb. 
It  showed  the  fact  of  the  renewal  of  16  shares 
to  Love.  There  was  information  enough  to 
make  it  the  duty  of  the  agent  to  make  fur- 
ther inquirv.  In  July,  1844,  Robert  J.  Ware, 
executor  of  David  White,  visited  Texas  for 
the  purpose  of  seeing  Lipscomb,  but  did  not 
meet  him.  Then  ensued  the  period  from 
1844  to  1854,  when  no  diligence  was  shown 
by  the  representative  of  White's  estate.  In 
July,  1844,  administration  on  the  estate  of 
White  was  opened   in   Texas  by    W.    B. 
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Lipscomb,  the  son  of  A.  8.  Lipscomb.  He 
brought  a  suit  against  Menard,  claiming  that 
the  latter  owed  White's  estate  over  $14,000 
and  interest,  and  that  the  claim  was  a  lien  on 
all  the  property  of  the  Gktlveston  City  Com- 
panv.  Jones,  the  trustee,  was  made  a  party 
to  the  suit,  and  an  injunction  was  prayed 
against  all  the  operations  of  the  company. 
This  suit  was  brought  with  the  knowledge 
and  privity  of  Ware,  the  executor;  but  the 
administration  in  Texas  did  not  assert  any 
rights  against  the  company,  such  as  are  as- 
serted in  the  present  suit.  Ware  visited 
Texas  again  and  saw  Lipscomb  prior  to  1854, 
and  had  an  opportunity  to  make  inquiries  of 
the  company. 

In  1854,  one  A.  F.  James,  as  agent  of 
David  White's  estate,  made  inquiry  at  the 
office  of  the  company  as  to  the  rights  and 
interest  which  White  had  in  the  company  at 
the  time  of  his  death.  The  books,  records, 
and  papers  were  all  opened  to  his  inspection, 
and  the  agent  of  the  company  made  out  for 
him  an  historical  record  of  White's  stock. 
At  that  time,  no  suspicion  existed  of  a  claim 
against  the  con.pany  in  the  matter,  and  it 
was  supposed  that  the  search  was  made  as 
the  foundation  of  a  liability  on  the  part  of 
Lipscomb.  Therefore,  there  could  have  been 
no  purpose  on  the  part  of  the  compan]^  of 
any  concealment.  The  information  contained 
in  the  report  of  the  company's  agent  was 
sufficient  to  put  James  upon  inquiry. 

Ware  went  to  Texas  again  in  1858,  when 
James,  as  his  agent,  made  a  further  exami- 
nation. This  was  after  A.  S.  Lipscomb  had 
died.  It  appears  that  then,  in  1858,  the  ques- 
tion arose  between  Ware  and  James  as  to  the 
liabilitv  of  the  company  to  account  to  the 
heirs  of  White  for  the  stock  which,  it  was 
alleged,  was  transferred  by  Lipscomb  after 
the  death  of  White.  Thus,  in  1^58,  twenty- 
three  years  before  this  suit  was  brought,  the 
attention  of  Ware  was  directed  to  the  point 
of  the  liability  of  the  company  for  any  trans- 
fers of  White's  stock  made  bv  ^jipscomb 
after  White's  death.  Then  the  whole  matter 
appears  to  have  been  dropped  for  eleven 
years,  until  1869.  At  that  time.  Ware  had 
died,  and  his  executor,  with  Mr.  Molton, 
went  to  Galveston  in  the  interest  of  Ware's 
estate  and  of  his  widow ;  and  the  question 
arose  as  to  a  claim  for  the  stock  against  the 
company.  e 

On  June  17,  1873.  the  firm  of  Ballinger, 
Jack  &  Mott,  of  Galveston,  lawyers  at  that 
time  employed  by  the  company,  wrote  to 
Molton  that  very  careful  and  through  exam- 
ination had  satisfied  them,  without  doubt, 
that  the  heirs  of  David  White  could  not 
recover  against  the  company  for  stock  im- 
properly transferred  to  others  in  the  com- 
pany's books.  The  matter  was  then  dropped 
until  1B81,  when  a  bargain  was  made  with  a 
land  a^ent  of  Galveston  to  emplov  counsel 
and  bring  a  suit,  for  a  contingent  interest  of 
one  half. 

On  all  these  facts,  the  defense  of  laches 
is  sustained,  on  the  principles  established  by 
this  court  in  the  cases  of  Steams  v.  Page,  48 
U.  8.  7  How.  819,  829  [12 :  928,  982]  ;  M(kn'e 
V.  Greene.  60  U.  8.  19  How.  69,  72  [15:  588, 
534]  ;    Beaubien   v.    P^aubien,   64   U.    8.   28 
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How.  190  [16 :  484]  ;  Bad^  y.  Badger,  69 
U.  8.  a  Wall.  87,  94  [17:  886,  838]  ;  New 
Albany  v.  Burke,  78  U.  8.  11  Wall.  96,  107 
[20 :  155,  159]  ;  Broderiek'e  WiU,  88  U.  8.  21 
Wall.  503,  519  [22:  599,  605];  Upton  v. 
Tribileoek,  91  U.  8.  45  [23 :  208]  ;  SuUivan 
y.  Portland  d  K,  R  Oo,  94  V.  8.  806,  811, 
812  [24 :  324,  826]  ;  Godden  y.  KimmeU,  99 
U.  8.  201  [25 :  431]  ;  Wood  v.  Carpenter,  101 
U.  8.  135  [25 :  807]  ;  Boyt  y.  JSprague,  108 
U.  8.  613  [26 :  585] ;  LandedaU  y.  Smith,  106 
U.  8.  391  [27 :  219]  ;  Philippi  v.  Philippe, 
115  U.  8.  151,  157  [29 :  336,  889] ;  Bpeidel  y. 
Eenrici,  120  U.  8.  377,  386,  387  [30 :  718, 
719];  Bieharder,  MaekdO,  124  U.  8.  183. 
187,  188  [31 :  396,  399]  ;  Manner  y.  Moulton, 
138  U.  8.  486,  495  [34 :  1082,  1087]  ;  Under- 
wood y.  Dugan,  189  U.  8.  380,  388  [35 :  197, 
198]  ;  Hammond  y.  Hopkins,  148  U.  8.  224, 
274j;36:  184]. 

Within  the  rules  laid  down  in  the  cases 
aboye  cited  there  are  not  in  the  bill  suffi- 
ciently distinct  ayerments  as  to  the  time 
when  the  alleged  fraud  was  disooyered  and 
what  the  discoyery  was ;  nor  does  the  bill  or 
the  proof  show  that  the  delay  was  consistent 
with  the  requisite  diligence.  On  the  eyi- 
dence  in  the  record,  the  case  stood  in  March, 
1881,  when  the  bill  was  filed,  on  no  different 
ground  from  that  on  which  it  stood  in  1858, 
or  that  on  whicL  It  stood  from  1848,  or,  in 
fact,  from  the  date  of  White's  death.  Mol- 
ton  married  a  daughter  of  the  plaintiff  Asen- 
ath  A.  Ware,  and  granddaughter  of  Dayid 
White.  He  testified  that  in  the  spring  of 
1869  he  went  to  Texas  as  agent  of  tne  heirs 
of  Dayid  White,  especially  to  examine  care- 
fully into  the  facts  of  the  transfers  of  the 
shares  of  stock  which  had  belong^  to 
White. 

Nor  is  there  anything  which  takes  any  of 
the  plaintiffs  out  of  the  operation  of  the  stat- 
utes of  limitation  of  Texas,  so  as  to  affect 
the  question  of  laches.  Dayid  White's 
widow  was  ^feme  eoU  from  1841  to  1858. 
The  plaintiff  Lumpkin  became  of  age  in 
1843,  the  plaintiff  Daniel  O.  White  in  1847, 
the  plaintiff  Clement  B.  White  in  1850,  the 

Slaintiff  Cowles  in  1852,  and  the  plaintiff 
[ary  A.  Holtzclaw  in  1854.  Robert  J.  Ware 
died  in  1867,  and  his  widow  since  tliat  time 
has  been  9,  feme  eoU.  The  longest  period  of 
limitation  for  any  cause  of  action  in  Texas 
is  ten  years. 
Decree  affirmed. 


CITY  OP  BELLAIRB,  Ptjf.  M  Err., 

THE  BALTIMORE  &  OHIO  RAILROAD 
COMPANY  and  Centbal  Omo  R.  Co. 

(See  8.  C.  Reporter*B  ed.  U7-119.) 

Benioval  of  eauee. 

Where  the  objeot  of  the  suit  is  to  oondemn  and  ap- 

NOTB.— j1«  to  vaurMfnlfor  private  property  taken 
for  puttie  tiM.  6th  Amendment  to  Constitution  ap- 
plies only  to  Piderai  oovemment,  and  not  to  steies^ 
■ee  note  to  Withers  y.  Buoldey,  15:  SIS. 
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propriate  to  Che  poblSe 
the  controyeraj  is  not  dfyltffaie 
defendants  owe  dlsttnot 
entiUed  to  separate  damagea.  ard, 
of  tliem  cannot  remoye  Um 
court  to  the  oboult  court  of  the  Ui 

[No.  88.] 
Submitted  Nov. 4, 189t.    J)6cideiNm.U, 


I  If  KRROR  to  the  Ciiciiit  Cdort  of  *» 
United  States  for  the  Soatben  Disuiet  of 
Ohio,  to  reyiew  a  judgment  in  f ayor  of  the  Btolci- 
more  A  Ohio  Raiiroaid  Company  ilnfi  ■riiii.  ■ 
a  suit  to  condemn  land  to  the  pabHe  ok.  ^ 
yersed  for  want  of  jurisdictkni  in  the  dnmrn. 
Court  with  costs  against  the  Baltimore  ft  OhiD 
Railroad  Company  and  with  diieciiooi  to 
award  costs  against  it  in  the  Circoit  Coon  and 
to  remand  the  case  to  the  state  ooort 

The  facts  are  sUted  in  the  opioioo. 

Mr.  J.  A.  ChUlaJier,  for  vrfai&;ijr  in  envr 

The  Baltimore  &0.  RCahatijotiBibb 
case  a  separate  controyersy,  whidi  k  vMH 
between  it  and  the  city  of  Bellaire  a^d  vhia 
can  be  fully  determined  as  between  thea. 

Plymouth  Gold  Min.  Co.  y.  Ammisr  4  & 
(knot  Ch.  118  U.  S.  284  (80;  282);  littk  ▼. 
Oiles,  118  U.  S.  596  (80:  200):  KM  ▼.  I7aiW 
States,  91  U.  8. 807  (28:  449);  Torrtmes  ▼.  Aril 
144  U.  8.  627  (86:  528);   DilL    Beawval  af 


Causes,  §  25,  p.  81 :  Parish  y.  UnUtd 
100 U.  8.  m  (25:  764);  Fiddiim  Jml  TVmi^ 
S,  D.  Co.  ▼.  UunUngton,  U7  U.  &  SI  (9. 
898). 

That  parties  haye  separate  defesaea.  or  tm 
one  answers,  and  the  other  does  doC  ca»at 
diyide  the  suit  into  separate  oontioyenia. 

IxmisviUeS  N.  B,  Co.  y.  /de,  114  U.  &  S 
(29:  88);  Starin  ▼.  New  Tort.  115  U.  a  f*« 
(29:  888);  Bnx^  ▼.  Clark.  119  U.  8.  5»'» 
482);  Graf>es  v.  Gorbin,  182  U.  8. 571(SS:  4kh 
Ayers  y.  WiswaU,  112  U.  &  192.  198  (tB:  m. 
Fraser  y.  JennisofLjW  U.  a  194  (f7:m. 
Hyde  y.  BubU,  104  U.  8.  409  (26: 834); 
y.  Latham,  108  U.  8.  205  (26:  514). 

Any  matter  at  issue  in  the  former  .. 
liti^ted  to  a  conclusion,  cannot  in  thia 
rehtigated  between  the  same  parties. 

Bryan  y.  KenneU,  118  U.  S.  180.  196  ffb 
909,  914);  Babeoekd  Co.  y.  Camp,  13  OyaSl 
11;  Pietersine  y.  Thomas,  28  6hio  at  W. 
Martin  y.  Boney,  41  Ohio  8t.  141. 

Messrs.  John  K.  Cowea*  J«»1m  R.  Oat- 
Una,  and  Euf^  L.  Bond,  Jr.,  for  ddcadttH 
in  error: 

In  such  a  proceeding  as  this  a  contiwiwr 
must  arise  between  the  city  of  Bellaire  aad  hA 
of  the  owners  of  property  rights  ia  the  las' 
Boujfht  to  be  used,  and  each  such  ooncrofcny 
is  necessarily  a  distinct  and  nepanute  one,  la  n 
way  dependent  for  its  full  detenniaatiaB  a^n 
any  other  controyersy. 

^rney  y.  Latftam,  108  U.  a  204,  211  tM 
(26:  514,  517);  Union  Bwr.  R.  Cb.  ▼.  ~ 
City,  115  U.  8.  2,  22  (29:  819,  82Q. 

Mr.  Justice  Qrmj   deliyered  the 
of  the  court : 

The  original  petition  was  flled  May  ft.  IttT. 
in  the  court  of  common  pleas  for  the  eoaaiy 
of  Belmont  and  State  of  Ohio,  under  fS  SVI- 
2388  of  the  Reiriaed  Sututea  of  the  ^air.  W 
the  city  of  Bellaire,  a  municipal  corponti«a 
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f  that  State,  against  the  Baltimore  A  Ohio 
Ukilioad  Company,  a  corporation  of  Mary- 
BkncU  and  the  Central  Ohio  Railroad  Com- 
k&nj  a  corporation  of  Ohio,  to  condemn  and 
ppropriate,  for  tiie  purpose  of  opening  and 
X  tending  a  street  across  the  railroad  tra^  of 
tie  defendants,  a  strip  of  land  about  sixty 
eet  wide  and  one  hundred  and  sixty  feet 
ong,  of  which  Uw  petition  alleged,  "said 
ief endants  claim  to  be  the  owners,  legal  and 
Kiuitable,"*'but  as  to  the  proportionate  in- 
terest of  each  of  said  defendants  this  plain- 
;.iff  is  not  advised."  Notice  of  the  pe*^l»ion 
iras  isaued  to  and  served  upon  both  defend- 
ants within  the  SUte  of  Ohio. 

After  the  return  day,  and  before  trial,  the 
case  was  removed  into  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Ohio  by  the  Baltimore  &  Ohio  Railroad 
Company,  which  alleged  that  this  defendant 
w^as  In  possession  of   the  land  in  question 
onder  a  lease  from  its  codefendant,  and  that 
tliere  was  a  controversy  wholly  between  the 
plaintiff  and  this  defendant  and  which  could 
be  fully  determined  as  between  them ;  and 
further  alleged,  on  the  affidavit  of  its  agent, 
that  from  prejudice  and  local  influence  it 
would  not  oe  able  to  obtain  Justice  in  the 
courts  of  the  State.    The  city  of  Bellaire 
DK>ved  to  remand  the  case  to  the  state  court. 
On  July  5,  1887,  the  Circuit  Court  of  the 
United  Stat^  as  appears  by  its  decision  and 
order  entered  of  record,  overruled  the  motion 
to  remand,  upon  this  ground:    **The  Bal- 
timore &  Ohio  Railroad  Company  has  in  this 
case  a  separate  controversy,  which  is  whollv 
between  it  and  the  city  of  Bellaire  and  which 
can  be  fully  determined  as  between  them. 
This  is  the  question  of   the   value  of  the 
leasehold  interest  of  the  Baltimore  &  Ohio 
Railroad  Company  in  the  land  which  the 
city  seeks  to  appropriate.    This  interest   is 
wholly  apart  from  the  interest  of  the  Central 
Ohio  Railroad  Company  in  the  fee,  and  en- 
titles the  Baltimore  &  Ohio  Railro9d  Com- 
pimv  to  a  separate  verdict. " 

llie  case  was  afterwards  tried  by  a  Jury, 
and  a  verdict  returned  upon  which  judcrment 
was  rendered  for  the  Baltimore  &  Ohio^Rail- 
road  Company.  The  city  of  Bellaire  sued 
out  this  writ  of  error,  assigning  errors  in 
the  denial  of  the  motion  to  remand,  and  in 
sundry  rulings  and  instructions  at  the  trial. 
Under  the  Act  of  Congress  in  force  at  the 
time  of  the  removal  of  this  case  and  of  the 
refusal  to  remand  It,  prejudice  and  local  in- 
fluence which  would  i>revcnt  the  party  ro- 
moving  it  from  obtaining  lustice  in  the  state 
court  must  be  proved  to  the  SAtisf notion  of 
the  Circuit  Court  of  the  United  States,  if  its 
jurisdiction  is  to  be  supported  on  that  ground. 
Act  of  March  8,  1887,  chap.  373.  g  2.  24 
Stat  at  L.  552 ;  i2^  Pennsylvania  Co.  137  U. 
S.  451.  457  f84:  788,7411 ;  Fiak  v.  Eenarie, 
142  U.  8.  459.  468  [85:  1079.10821. 

In  the  case  at  bar  the  question  of  prejudice 
tnd  local  influence  appears  not  to  have  been 
insisted  on  or  considered  in  the  circuit  court. 
I  But  tliat  court  refused  to  remand  the  case, 
solely  because  in  its  opinion  there  was  a 
separable  controversy  between  the  petitioning 
defendant  sad  the  original  plaiutiiT. 

In  this  the  circuit  court  erred.    The  object 
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of  the  suit  was  to  condemn  and  appropriate 
to  the  public  use  a  single  lot  of  land,  and 
not  (as  in  Union  Pae.  B.  Co.  v.  Kansas,  115 
U.  S.  2,  22  [29:  819,826],  cited  by  the  de- 
fendant) several  lots  of  land,  each  owned  by 
a  different  person.  The  cause  of  action  al- 
leged, and  consequently  the  subject-matter 
of  the  controversy,  was  whether  the  whole 
lot  should  be  condemned ;  and  that  contro- 
versy was  not  the  less  a  single  and  entire 
one,  because  the  two  defendants  owned  dis- 
tinct interests  in  the  land  and  might  be  enti- 
tled to  separate  awards  of  damages.  Kohl  v. 
United  States,  91  U.  S.  867,  m,  878  [28 : 
449,  4531.  The  ascertaining  of  tiiose  inter- 
ests, and  the  assessment  of  those  damages, 
were  but  incidents  to  the  principal  con- 
troversy, and  did  not  make  that  controversy 
divisible,  so  that  the  right  of  either  defendant 
could  be  fully  determined  by  itself,  apart 
from  the  right  of  the  other  defendant,  and 
from  the  main  issue  between  both  defendanta 
on  the  one  side  and  theplaintiff  on  the  other. 
Fidelity  It,s.  Co.  v.  Huntington,  117  U  S. 
280  [29:  898]  ;  Graves  v.  Corbin,  133  13.  S. 
571,  588  [88 :  462,  468]  ;  Torrenee  v.  SItedd, 
144  U.  S.  527,  [36:528],  and  other  cases 
there  cited. 

The  judgment  of  the  Circuit  Court,  there- 
fore, must  be  reversed  for  want  of  jurisdic- 
tion, with  costs  against  the  Baltimore  A  Ohio 
Railroad  Company,  and  with  directions  to 
award  costs  against  it  in  that  courU  and  to 
remand  the  case  to  the  si&te  courts 

Judgment  reversed  acctrrdingly. 


THE  SAN  PEDRO  &  CAKON  UEL 
AGUA  COMPANY,  Appt.. 

V. 

UNITED  STATES. 

(See  8.  C  Beporter*8  ed.  120-139.) 

Appeal  from  territorial  court— suit  by  United 
/States  to  set  aside  patent  of  land  for  fraud— 
lae/tes— objection  not  taktn  in  Vie  court  below 
— petition  for  reheaHng — district  court  of  ter» 
ritory— -party  to  the  fraud— bona  fide  pur^ 
chaser. 

L  The  authortty  of  the  UDited  States  Supreme 
Court,  on  appeal  from  a  territorial  oourt,l8  limited 
to  determining  whether  the  court*8  dndlngs  of 
fact  support  its  judirmeot  or  decree,  and  whether 
there  is  aoy  error  in  rulings,  duly  excepted  to, 
on  the  admission  or  rejection  of  evidence,  and 
does  not  extend  to  a  consideration  of  the  weifrht 
of  evidence  or  its  sul&oienoy  to  support  the  con* 
elusions  of  the  court. 

2L   The  United  States  can  proceed  by  bin  in  equity 

NoTB.-'«in  what  eases  equity  wOl  relieve  from  mis- 
take  or  ignorance  of  materialfact^  see  note  to  ITFer* 
ran  v.  Taylor,  2: 436. 

As  to  whether  equity  wOl  reHeve  against  a  mistako 
of  law,  see  notes  to  Hunt  v.  Rousmanier,  7: 27, 6: 580. 

As  to  When  awards  wW  be  set  oMde  by  a  court  of 
equity,  and  when  not,  see  note  to  Burcheli  v.  Marsh, 
15:00. 

As  to  eanceUation  of  a  deed  or  a  eontraet,  in  equity^ 
fnr  fraud,  concealment,  or  misrepresentation,  soo 
note  to  Neblett  v.  Macfarland,  23: 471. 

As  to  deed  avoided  in  equity,  by  fraud,  insanity,, 
drunkenness^  duress,  undue  influenee^  fraud  on  mar^ 
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to  taftTe  a  jodSolal  decree  of  nulUty  and  an  order 
of  oanoellation  of  a  patent  for  land  isBued  in  mis- 
take or  obtained  by  fraud  where  the  government 
has  a  direct  interest  or  is  under  an  obliRation  re- 
spect ing  the  relief  invoked. 

a.  When  the  government  has  a  direct  pecuniary 
interest  In  the  subject-matter  of  the  litigation 
the  defenses  of  stale  claim  and  laches  cannot  be 
set  up  as  a  bar. 

4.  In  cases  of  equity*  in  this  court,  no  objection 
can  be  taken  to  the  admissibility  of  any  deposi- 
tion, deed,  grant,  or  other  exhibit  found  in  the 
record  as  evidence,  unless  objection  was  taken 
thereto  in  the  court  below  and  entered  of  record. 

ft.  A  petition  for  reheariog  in  the  court  below  pre- 
sents no  question  for  review  in  this  court. 

«.  Upon  appeal  from  the  Supreme  Oourt  of  a  Ter- 
ritory,  this  court  cannot  review  the  action  of  the 
district  court  from  which  the  appeal  to  the  Su- 
preme Court  of  the  Territory  was  taken,  upon  a 
point  not  passed  upon  in  the  latter  court. 

7.  Where  the  survey  was  erroneous,  and  it  and  the 
patent  were  obtained  by  fraud,  and  the  patentee 
was  a  party  to  such  fraud,  that  is  enough  to  sus- 
tain a  decree  setting  aside  the  survey  and  the 
patent. 

0.  One  Is  not  bona  fide  purchaser  of  land  who  had 
notice,  in  fact,  of  the  adverse  claim  to  the  grant, 
and  in  addition  thereto  information  sulSciect  to 
put  him  on  inquiry  as  to  the  fraud  alleged  in  the 
bill  of  complaint. 

[No.  7J 
189t.  Di 
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APPEAL  from  a  decree  of  the  Supreme  Court 
of  the  Territory  of  New  Mexico,  reversing 
thb  decree  of  the  district  court  of  that  Territory 
in  favor  of  defendant,  dismissing  a  suit  in 
equity  to  set  aside  the  patent  and  annul  the  ti- 
tle of  lands  for  fraud.  The  decree  of  the  ter- 
ritorial Supreme  Court  was  one  setting  aside 
and  annulling  the  patent.    Affirmed. 

Statement  by  Mr.  Justice  Brewer: 
On  February  12, 1844,  Jose  Serafln  Ramirez, 
a  citizen  of  the  republic  of  Mexico  and  a  resi- 
dent of  Santa  Fe,  in  the  department  of  New 
Mexico,  petitioned  the  governor  of  that  depart- 
ment for  a  grant  of  a  tract  of  land  known  as 
tbe  "Canon  del  Agua/'  together  with  the  con- 
flrmation  of  tbe  lille  to  a  mine  claimed  as  an 
inheritance  from  his  grandfather.  The  mate- 
rial part  of  the  petition  is  as  follows: 

"I  apply  to  your  excellency  in  the  name  of 
the  donation  laws  of  tbe  4th  of  January,  1818, 
imd  18th  of  August,  1824,  and  in  the  name  of 
tbe  Mexican  nation,  asking  for  a  tract  of  va- 
cant land  known  as  the  Canon  del  Agua,  near 
tbe  placer  of  San  Francisco,  called  Placer  del 
Tuerto,  and  distant  from  tbat  town  about  one 
league,  more  or  less. 


"Tbe  land  I  ask  for  is  Tacuit  aad 
owner  and  I  solicit  it  because  I  have  no . 
sion  or  property  by  which  I  cm  ssppon  ■; 
family.  Tbe  boundaries  sdidted  are:  Oi  tht 
nortb.  tbe  road  leading  from  tbe  placer  to  tkt 
Palo  AmariUo;  on  tbe  sooth,  tbe  wanhtn 
boundary  of  tbe  grant  of  San  Piedio;  oa  tke 
east,  tbe  spring  of  tbe  CaSoo  del  A^ok  m 
tbe  west,  tbe  summit  of  tbe  mouptaJB  of  iki 
mine  known  as  Mj  Own,  as  wifl  tppor  W 
tbe  accompanying  document  Ko.  1,  for  vm 
I  ask  your  ratification  and  that  of  tbe  dep«v 
mental  assembly,  in  tbe  manner  thatlieoM 
it,  as  an  inheritance  from  my  gfindfsiWf.  Dos 
Francisco  Dias  de  Moradillos;  and  I  ak  tte 
this  title  be  ratified  according  to  tbe  wimf 
ordinances  dated  in  tbe  year  181S.  tiUe  fi.  «- 
tide  1;  in  view  of  all  of  whidi  I  pray  sad  it- 
quest  your  excellency  to  grant  me  wmumm 
of  tbe  mine,  to  work  it,  and  the  hod  vlU  a 
embraces,  which  is  about  one  league,  for  oil 
vation,  and  pasturing  my  animals,  nd  hr 
grinding  ore  and  smeUine  metaL 

"Josi  Serapdc  Raxibl 

'•Santa  P6.  Febniary  12,  1844-- 


To  which  petition  tbe  departments!  aaai; 
and  the  governor  thus  responded: 

"Departmental  assembly  of  New  Maiooi 

"In  session  of  to-day  the  departineitil » 
sembly  decrees  tbat  Don  Serafin  Ramtrei.  » 
ditor  of  tbe  departmental  treasarr.  nd  '^ 
other  heirs  of  Don  Francisco  Dias  oe  Xood!- 
loe,  deceased,  have  a  right  as  gnndc^ldni  s 
tbe  mine  referred  to  in  the  petitioa.  aid  itt 
of  possession  and  property,  as  expntnd  it  ihi 
mining  laws,  and  further  decreet  tbst  Ui  a 
cellency  tbe  aovernor  of  the  departasl  a 
conformity  with  tbe  colonization  kwi,  M 
grant  tbe  tract  of  land  prayed  for. 

"Martoiez,  Prm^enL 
"Thomas  Oznz,  Seentmf. 

'•Sahta  FA,  FAryurjf  II,  l»«4i 
"And  in  answer  to  your  petitioa  I  BUt.** 
tbe  tract  asked  for  and  revalidatioo  of  tkttti 
to  the  mine,  which  are  enclosed  berewiik 
"Gfod  and  liberty.    Marulho  Maxtibii 
"To  Don  Serafin  Ramires,  auditor  sf  ^ 
departmental  treasury,  Santa  Fe." 

Tbe  same  year  Juridical  nowewini  if  ^ 
tract  was  given,  tbe  description  ia  te  e«# 
cate  thereof  being:  "On  the noftk, thtmf 
of  the  Palo  Amanilo;  on  the  soaib,  tW  bOMd- 
ary  of  tbe  Rancho  San  Pedro;  oa  tbe  cM.  At 
spring  of  the  Canon  del  Acua;  oo  1^*^ 
the  highest  summit  of  tbe  bttle  Doosnii  ■ 
ElTuerto.  adjoining  tbe  boundary  of  tteaiM 
known  as  Inherited  Proper^,  froB  tkb 


rioQt^prom  ward  to  ouardianfrnm  hefr  to  executor, 
cestui  que  trust  Vt  trustee^  imbeeilily,  see  note  to 
Harding  v.  Handy,  6: 429. 

That  patents  for  lands  may  he  set  attOe  for  fraud, 
see  note  to  Miller  v.  Kerr,  6: 881. 

As  to  st4Uute  of  limitations,  in  eases  of  fraud  in 
equity,  see  note  to  Stearns  v.  Page,  12: 028. 

As  to  statute  of  limitatinns,  as  aijpiteable  to  equity 
<:ases^  see  note  to  Thomas  v.  Brockenbrouffh,  fk  287. 

As  to  review  hy  United  States  Supreme  Court,  of 
icrrilorial  dedsUtns,  Extent  and  manner  of.  IXt- 
linetion  between  an  appeal  and  a  irrit  of  error,  see 
ttoto  to  Miners  Bank  of  Dubuque  v.  Iowa,  18: 807. 

As  to  what  questions  the  United  States  Supreme 
1»ie 
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Court  wHl  review  on  writ  of 
seonoCe  to  Parks  v.  Turner,  Vk,  ML 

As  to  jurisdiction  in  the  Umttei 
Court  where  Federal  qumtitm 
drawn  in  question  statutes,  treat^or 
notes  to  Martin  v.  Hunter,  4: 9T: 
2:064;  WUliams  v.  Morrta,  a:0n. 

As  to  jurisdiction  <^  United  Stetst 
to  declare  state  law  void  a»  in  eenJUetwi^t^ 
stitution:  to  revise  deorses  ofstme  esmumtt 
struetion  of  state  lates,  sea  note  to  But  v- ' 
phire,  7: 679,  and  Oommerolal  BsakoC 
Buckingham,  IS:  UBl 
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cording  to  the  colonization  laws  of  the  re- 
iblic." 

Ehr  tbe  TreaU^  of  Guadalape  Hidalgo,  in 
48  (9  Stat,  at  L.  422),  tbe  Territory  of  Kew 
exico  was  transferred  to  the  United  States, 
t  1 S60,  Ramirez  filed  with  the  surveyorgen- 
a1  of  New  Mexico  his  petition,  asking  ofScial 
oo^ptiition  by  this  government  of  his  grant. 
he  description  in  this  petition  was:  "Tbe 
jantity  of  land  claimed  is  five  thousand  varas 
luare,  making  one  Castilian  league,  and 
funded  on  the  north  by  the  placer  road  that 
>e8  down  to  the  yellow  timber;  on  the  south, 
le  northern  boundary  of  the  San  Pedro  grant; 
Q  the  eaFt,  the  spring;  of  the  Canon  del  Agua; 
a  tbe  west,  the  summit  of  the  mountain  of 
le  mine  known  as  tbe  property  of  your  peti- 
oner,  as  appears  by  the  original  title  deeds 
^companying  the  notice,  numbered  1 ,  2,  8,  4, 
"  A  hearing  was  had  on  this  application  on 
.e  10th  day  of  January,  1860.  The  surveyor 
eoeral  reported  in  favor  of  the  grant,  and  on 
uoe  12,  1866,  Congress  passed  the  following 
ct  of  confirmation: 

An  Act  to  Confirm  the  Titk  of  Jos^  Sera- 
fin  BamireztoCertain  Lands  in  New  Mexico. 

'*Be  it  enacted  by  tbe  Senate  and  House  of 


Representatiyes  of  the  United  States  of  Amer- 
ica  in  Congress  assembled.  That  the  grant  to 
Jos6  Serafin  Ramirez  of  the  Cafion  del  Agua, 
as  approved  by  the  surveyor  general  of  New 
Mexico,  January  twenty,  eighteen  hundred  and 
sixty,  and  desij^nated  as  number  seventy  in  the 
transcript  of  private  land  claims  in  New  Mex- 
ico, transmitted  to  Congress  by  the  Secretary 
of  the  Interior  Januarv  eleven,  eighteen  hun- 
dred and  sixty-one,  is  hereby  confirmed:  Pro- 
vided, however.  That  this  confirmation  shall 
only  be  construed  as  a  relinquishment  on  the 
part  of  the  United  States,  and  shall  not  affect 
the  adverse  rights  of  any  person  whatever. 

'*  Approved  June  12,  1866.  14  Stat  at  L. 
588." 

On  August  9, 1866,  a  survey  was  made  by  a 
deputy  surveyor,  under  the  direction  of  the 
surveyor  general  of  New  Mexico.  This  sur> 
vey,  after  approval  by  such  surveyor  general, 
was  forwarded  to  the  Land  Department  at 
Washington,  and  on  July  1,  1875,  a  patent 
was  issued  granting  the  land  with  boundaries 
as  established  by  this  survey. 

rbe  following  is  a  plat  of  the.  proper^  as 
surveyed  and  patented: 


In  1866,  Ramirez  conveyed  the  proper^  to 
Cooler  and  others,  from  whom,  in  1880.  it 
passed  to  the  present  defendant  Thereafter, 
and  on  September  15,  1881,  this  suit  was  com- 
meiiced  by  the  United  States  in  the  District 
Court  of  the  First  Judicial  District  of  the  Ter- 
Htory  of  New  Mexico,  to  set  aside  the  patent 
«Qd  annul  tbe  title  conveyed  thereby  on  the 
ground  of  fraud  in  the  survey.  An  answer 
Was  filed,  proofs  were  taken,  and  the  case  went 
to  flofd  hearing  before  the  District  Court  By 
that  court,  on  Tebruary  16, 1885,  a  decree  was 
entered  in  favor  of  the  defendant  dismissing 
the  bilL     From  such  decree  an  appeal  was 


taken  to  the  Supreme  Court  of  the  Territory, 
which,  on  January  28,  1888,  reversed  tbe  de- 
cision of  the  District  Court,  and  entered  a  de- 
cree in  favor  of  the  government,  setting  aside 
and  annulling  the  patent  and  the  survey  upon 
which  it  was  based;  from  which  decree  the 
defendant  has  appealed  to  this  court 

Mr.  GeorM  Hoadly*  for  appellant: 
The  United  States  has  no  interest  in  this  con- 
troversy and  did  not  in  good  faith  institute  and 
prosecute  this  suit. 

The  proeecation  of  this  suit  is  barred  by 
laches. 
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United  BUtta  t.  DalUt  MiUtofy  Soad  Co. 
140  U.  8.  600  (85:  560);  United  /States  y.  Dei 
Jioinee  liav,  dRCo.l^  U.  8. 510(85: 1009); 
Bryan  v.  Fangth,  60  U.  8.  19  How.  884  (15: 
674);  Meehan  y.  Fifreyth,  65  U.  8.  24  How.  175 
(15:  780). 

This  question  of  laches  was  properly  raised 
by  the  demarrer. 

WoUeueak  ▼.  Beiher,  115  U.  8.  96  {29:  850); 
Oraham  v.  Baeton,  H.  d  B.  B,  Co.  118  U.  8. 
161  (80: 196);  Bryan  ▼.  Ealee,  184  U.  8.  126 
(88:  829);  Badgfr  ▼.  jBStM^,  69  U.  8.  2  Wall 
87  (17:  886);  SuUivan  ▼.  Portland  dK  R  Co. 
94  U.  8.  806  (24:  824);  Brown  ▼.  Buena  Vista 
County,  95  U.  8. 157  (24:  422);  Qodden  ▼.  Kimr 
met,  99  U.  8.  201  (25: 481);  Coddington  v.  Pen- 
eacola  d  O.  B.  Co.  108  U.  8.  409  (26:  400); 
Toung  ▼.  Clarendon  7)>.  182  U.  8.  840  (38: 856). 
BoHete  Fondere  ei  Agrieole  dee  State  Unie 
T.  MiUiken,  185  U.  8.  804  (84:  20«);  Norrie  v. 
i7a^^*/i,  186  a.  8.  886  (84:  424);  Jfori^a  y. 
Caeil^ir,  187  U.  8.  556  (84:  776);  Banner  v. 
Moulton,  188  U.  8.  486  (84:  1082);  Cre^eey 
▼.  J%^,  188  U.  8.  525  (84: 1018);  Undertoood 
▼.  Dugan,  189  U.  8. 880  (85: 197);  Boone  Coun- 
ty Y.  Burlington  d  M.  B.  Co.  189  U.  8.  684 
(85:  819r.  McLean  y.  Clapp,  141  U.  8.  429  (35: 
804);  &a/2tA«r  v.  CadwU,  145  U.  8.  868  (86: 
788). 

It  is  the  duty  of  this  court  in  this  case,  hay- 
ing reyersed  the  decree  of  the  court  helow  for 
error  involyed  in  the  admission  of  Tread  well's 
testimony  and  exhibits,  to  proceed  to  consider 
the  facts  of  the  case  at  laree,  upon  the  record 
presented  to  the  (Supreme  Court  of  the  Terri- 
tory, and  to  render  a  decree  thereon  for  the 
defendant 

United  Statee  y.  King,  48  U.  8.  7  How.  854 
(12:  948 :  Wicklife  y.  Cwinge,  58  U.  8.  17 
How.  47  (15: 44). 

Meeere.  A.  TL  Parker*  Aeet.  Atty.  Qen. 
and  Thomas  Smith,  for  appellee: 

As  the  statement  of  facts  which  appears  in 
the  record  is  made  controlling  by  statute,  the 
eyidence  giyen  at  length  in  the  record  and  the 
argument  of  appellant's  counsel  upon  questions 
of  fact  must  be  disregarded. 

Be  Groot  y.  United  States,  72  U.  8.  5  Wall. 
427  (18:  702):  Btringfellow  y.  Cain,  99  U.  8. 
610  (25:  421);  United  f>tate$  y.  Dawson.  101  U. 
8.  569  (25:  791);  Heeht  y.  Boughton,  105  U  8. 
285  (26: 1018);  Clark  y.  Fredericks,  105  U.  8. 
4  (26:  938);  The  Abboteford,  98  U.  8.  440  (25: 
168);  Zeckendorf  y.  Johnson,  128  U.  8.  617 
(81:  277):  Idaho  d  C,  Land  Imp.  Co.  y.  Brad- 
bury,  182  U.  8.  509  (88:  488);  Datisy.  Altord, 
94  U.  8.  545  (24:  288);  Davis  y.  Fredericks,  104 
U.  8.  618  (26:  849);  Story  y.  Black,  119  U.  8. 
285  (80:  841);  Cann<m  y.  PraU,  99  U.  8.  619 
(25:  446);  Neslin  y.  WdU,  104  U.  8.  428  (26: 
80^);  Gray  y.  Howe,  158  U.  8.  (27:  684);  Eiiers 
y.  Boatman,  111  U.  8.  856  (28:  454). 

It  is  the  right  and  duty  of  the  United  8tates 
to  maintain  tnis  suit 

United  States  y.  Ban  Jadnto  Tin  Co.  125  U. 
6.  279  (81:  749):  United  States  y.  Beebe,  127  U. 
8.  888-842  (82: 121-128);  Be  NeagU,  185  U.  8. 
66  (84:  72);  Moore  y.  Bobbins,  96  U.  8.  580,  588 
(24:  848,  850);  Hoffat  y.  United  States,  112  U. 
8.  24  (28:  628);  United  States  y.  Minor.  114 
U.  8.  288  (29: 110)tColorado  Coal  d  L  Go.  v. 
United  States,  128  U.  8. 807  (81: 182);  United 
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States  y.  Iron  SUter  Min.  Cb.  128  U.  S.  C^ 
676  (32:  571,  572). 

The  plea  of  laches  is  the  ciatim  of  the 
doer  that  he  has  enjoyed  the  fmH  oC  a  ^ 
so  long  that  he  should  neyer  be  di^urbed. 

A  present  continuing  cauae  of  anioa  is  m 
forth  in  the  statement  of  tbe  facts  of  tbe  oft. 

Gibson  y.  Chouteau,  80  U.  S.  18  Wal.  It 
(20:  584);  United  States  y.   Ineley,  190  C  S 
268  (82:  968);  United  Stat^  y.  iMElles  JnOarf 
Boad  Co.  140  U.  8.  599  (^:  560). 


Mr.  Justice  Brewer  deliyered  tbe 

of  the  court: 

The  Supreme  Court  of  the  Tcrriiorr.  it  tit 
request  of  tbe  defendant  made  and  cemM  a 
statement  of  the  facu  in  tbe  cmae.    Tbp  v  is 
accordance  with  the  Act  of  April  7, 1974  il* 
Stat  at  L.  27),  which,  in  aectioo  t,  a  tecOm 
providing  for  tbe  ezerdae  of  the  apprBit 
Jurisdiction  of  this  court  oyer  tbe  jadiman 
and  decrees  of  territorial  courts,  nam:   "  Th: 
on  appeal,  inst^  of  the  eyidence  at  knee » 
statement  of  the  facts  of  tbe  case  in  tbe  waSMst 
of  a  special  y^ict,  and  also  the  roliasi  of 
the  court  on  the  adratssioo  or  i  ejectioo  of  tn- 
dence  when  excepted  to,  shaU  be  «ade  «i 
certified  by  the  court  below  and  traiwtetf  s 
the  Supreme  Court  together  wiOi  the  ta» 
cript  of  the  proceedings  and  JudgoMiit  «r  (k- 
cree."    Construing  this  statute.  It  was  ML  ii 
the  case  of  Idaho  d  C.  fjimd  Imp,  Co.  r.  Ai^ 
bury,  182  U.  8.  509,  514  [88:  483,  49^  Iks 
"  the  authority  of  this  court,  oo  apped  ftom  i 
territorial  court,  is  limited    to   deunaiBec 
whether  tbe  court's  llndini^i  of  fact  snppoct  is 
Judginent  or  decree,  and  whether  there  ii  m 
error  in  rulings,  duly  excepted  to,  oe  ite  w 
mission  or  reaction  of  eyidence*  ssd  doa  m 
extend  to  a  consideration  of  the  weMt  of  en 
dence  or  its  sufficiency  to  support  the  eosdi- 
sions  of  the  court    StringfaUaw  y.  Od^  ^ 
U.  S.  610  [25:4211;  Cannon  y.  Prmtt.  m  C.  5 
619  [25:4«51;  Hedin  y.  WetU,   104  U.  &  » 
[26:302];  Heeht  y.  Bovghton,  105  U.  &  «^ 
236  [26:1018];  Gray  y.  Howe,  106  U.  a  If  ff! 
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.  fCilers  "v.  Boatman,  111  U.  8.  85»  Jfr 
;  Zeckendorf  y.  Johnson,  18S  U.  &  tl7|^ 
."  Hence,  notwithstaodio|^  the  laife  vor 
ume  of  te^mooy  taken  uk)  used  is  theews^ 
below  has  been  incorporated  into  the  nasi 
sent  to  us,  we  are  not  at  liberty  to  wfiewt** 
testimony  for  the  purpose  of  ascertslshf 
whether  the  findings  in  the  statemeoi  of  tsrtt 
are  or  are  not  in  accordance  with  tbe  veiffctof 
the  eyidence.  This  narrows  matsridlj  ^ 
range  of  our  inquiry. 

llie  first  proposition  of  the  appellut  btkii 
the  United  States  has  oo  interest  ia  tbr  cos 
troyersy,  and  did  not  in  good  faith  MSt* 
and  prosecute  this  suit  Inis  daim  nos sp* 
the  fact  that  in  the  record  is  found  tht  feOov 
ing  letter: 

"DSPARTMKNT  OF  JCSTICI, 

Washimqtor,  Oeiobor  17.  iM 
"F.  W.  Olahot,  Esq.,  1486  Oorcom  *• 
Washington.  D.  0. 
"Sib:  To  your  inquiry  whether  tbe  UsM 
States  will  pay  the  costs  incurred  is  tbe  n* 
against  the  Qtin  Pedro  and  Cafios  6^  Ac* 
(&npany,  I  answer  that  the  United  StaMbi* 

1441.^ 


1892. 


Bait  Fbdbo  A  Canoh  Del  Agua  Oo.  ▼.  Ubitbd  States. 
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DO  beneficial  interest  in  the  prooeeding.  It 
was  instituted  at  the  instance  of  parties  who 
claimed  a  right  to  the  possession  of  the  lands. 
Upon  their  request  special  counsel  were  ap- 
pointed by  this  department  to  commence  and 
carry  on  the  suit,  but  they  were  not  to  be  com- 
pensated by  the  United  States,  and  it  was  the 
uniierstanding  of  tbis  department,  as  in  other 
similar  cases,  that  whatever  costs  and  expenses 
were  incurred  in  the  preparation  and  conduct 
of  the  case  should  be  paid  by  the  parties  on 
whose  petition  the  proceedings  were  instituted. 
I  must  decbne,  therefore,  for  the  government, 
to  pay  said  costs  and  expenses  or  any  part 
thereof. 

"Very  respectfully, 
"Bknjamhi  Harris  Brewster, 

*' Attorney  Oeneral," 

Apparently  the  attention  of  the  court  below 
was  not  called  to  this  letter,  nor  any  action 
taken  in  reference  to  it.  It  simply  appears  as 
a  paper  filed  by  some  one  in  the  clerk's  office, 
and  by  th«^  clerk,  of  his  own  motion,  incorpo- 
mled  into  the  record.  Mr.  Clancy,  to  whom 
the  letter  was  addressed,  was  up  to  January. 
1883,  the  clerk  of  the  court  in  which  the  suit 
was  pending;  subsequently,  although,  so  far 
as  the  record  discloses,  not  till  after  October, 
1888,  he  became  one  of  the  counsel  for  defend 
ant.  * 

There  are  seyeral  reasons  why  the  claim  of 
Ihe  defendant  in  this  respect  cannot  be  sus- 
tained. In  the  first  place,  we  have  no  assurance 
that  the  letter  is  genuine.  Such  a  paper  does 
not  prove  itself.  It  was  not  offered  in  evi- 
dence. The  court  took  no  notice  of  it.  It  was 
addreaaed,  not  to  an  officer  of  the  court  or  a 
counsel  in  the  case,  bi^t  to  a  stranger.  The 
clerk,  by  merely  filing  such  a  document,  does 
not  adjudicate  that  it  a  in  fact  that  which  on 
its  face  it  purports  to  be. 

Again,  even  if  it  be  regarded  as  the  letter  of 
^he  Attorney  General,  it  does  not  contain  any 
^uch  statement  as  precludes  the  irovernment 
from  maintaining  tbis  action.  There  is  no- 
where an  intimation  that  Attorney  General 
MacVeaeh,  the  predecessor  of  the  wiiter  of  the 
letter,  when  commencing  the  suit  was  not  act- 
ine  in  the  utmost  good  faith,  and  in  the  belief 
that  the  government  had  a  pecuniary  interest 
in  the  lands,  or  was  under  an  obligation  to 
third  parties,  which  it  could  protect  only  by 
setting  aside  this  patent;  and  while  the  letter 
declares  that  the  United  States  has  no  ben- 
eficial interest  in  the  controversy,  it  does  not 
deny  that  the  United  States  is  under  obligation 
to  other  parties  respecting  the  relief  invoked; 
and  that,  it  is  now  settled,  is  sufficient  for 
maintaiDing  an  action  to  set  aside  a  patent. 
U fitted  States  v.  San  Jacinto  Tin  Co,  126  V.  8. 
273  [31:  747];  United  Stalei  v.  Beehe,  127  (J.  8. 
888,  842  [82: 121,  128].  in  which  latter  case  it 
was  said:  "And  it  may  now  be  accepted  as 
settled  that  the  United  States  can  properly  pro- 
ceed by  bill  in  equity  to  have  a  judicial  decree 
of  nnllity  and  an  order  of  cancellation  of  a 
patent  issued  in  mintake  or  obtained  by  fraud 
where  the  government  has  a  direct  interest  or 
is  under  an  obligation  respecting  the  relief 
ioToked."  See  also  United  States  v.  Missouri, 
K.  dt  T.  R,  Oo.  141  U.  8. 868, 880  [85:  786, 778]. 

But,  chiefly,  the  statement  made  by  the 
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Supreme  Court  shows  that  in  fact  there  were 
parties  to  whom  the  United  States  was  under 
obligation  in  respect  to  the  relief  invoked;  and 
also  that  the  government  had  a  direct  pecuniary 
interest  in  the  relief  sought.  The  application 
for  a  erant  described  a  tract  of  vacant  land 
near  the  placer  of  San  Francisco  called  Placer 
de  Tuerto,  and  distant  from  that  town  about 
one  league,  more  or  less.  This  town,  with  a 
varying  population  of  a  few  hundred,  perhaps 
thousands  of  people,  was  in  existence  before 
the  application  of  Ramirez  for  the  grants  at 
the  date  of  the  annexation  of  New  Mexico  to 
this  country,  and  at  the  time  of  the  survey  and 
patent.  The  inhabitants  held  their  possessions 
by  the  indefinite  and  unrecorded  titles  of 
dwellers  in  Mexican  villages.  By  the  treaty 
of  cession,  as  well  as  the  general  law  in  respect 
to  the  acquisition  of  foreign  territory,  the 
United  States  was  bound  to  respect  all  exist- 
ing rights,  and  among  them  the  rights  and 
titles  of  these  inhabitants.  Yet  the  survey 
and  patent  included  the  town.  It  is  true  that 
the  Act  of  confirmation  as  well  as  the  patent 
recites  that  it  is  only  a  relinquishment  on  the 
part  of  the  United  States,  and  is  not  to  affect 
the  adverse  rights  of  any  person,  and  it  is  very 
likely  that  the  equitable  titles  of  the  inhabit- 
ants could  be  established  notwithstanding  the 
patent,  but  the  government  owed  it  to  them 
not  to  burden  their  equitable  rights  bv  an 
apparently  adverse  legal  title,  and  having  oeen 
induced  to  do  so  through  the  fraudulent  acts 
of  the  patentee  and  his  associates,  it  is  dis- 
charging a  moral  obligation  at  least  when  it 
takes  steps  to  set  asi(M  such  patent,  and  to 
relieve  them  from  the  apparent  cloud  on  their 
title. 
Further,  the  statement  of  facts  finds  that— 
"  Outside  of  the  boundary  line  of  the  said 
Cafion  del  Agua  grant  as  granted  to  said 
Ramirez  by  the  government  of  Mexico  there 
was  at  the  time  when  the  supplemental  bill  in 
this  cause  was  filed  a  mining  property  of  great 
value,  known  as  the  Big  Copper  mine,  yield- 
ing valuable  quantities  of  both  copper  and 
gold.  There  were  also  numerous  other  mines 
of  the  precious  metak  east  of  the  Cafion  del 
Agua  spring.  These  mines  were  and  are  upon 
a  part  of  the  public  domain  of  the  United 
States,  but  within  the  lines  of  the  said  grant  as 
fraudulently  extended  by  Ramirez  and  his 
confederates  aforesaid.  The  defendant,  as 
shown  by  its  answer  to  the  supplemental  bill 
at  the  time  of  the  filing  of  the  same,  actually 
occupied  and  possessed  said  Big  Copper  Mine, 
and  was  extracting  ore  therefrom,  claiming 
the  legal  right  to  do  so  as  against  the  United 
States,  and  was  also  in  possession  of  the  land 
upon  which  said  other  mines  were  situated, 
and  also  claiming  the  right  to  the  same.  The 
defendant  was  not  so  in  possession  under  the 
mineral  laws  of  the  United  States  as  a  locator, 
or  claimine  under  or  through  any  locator  by 
virtue  of  such  mining  laws,  out  was  in  posses- 
sion under  and  by  means  of  the  said  fraud- 
ulent survey,  and  was  claiming  under  the 
agricultural  patent  to  Ramirez,  the  action  of 
the  surveyor  general  thereon,  the  confirmation 
by  Congress,  the  survey  and  patent  there- 
under, the  lawful  right  to  hold  said  mines  and 
extract  therefrom  the  precious  metals  for  its 
'XTVQ  iwe  to  the  exclusion  of  the  United  States 
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therefrom,  and,  In  defiance  of  the  mineral  laws 
of  the  United  States,  predicating  such  daim  of 
right  apon  mesne  conveyances  from  parties 
holding  under  and  by  virtue  of  said  patent. 

"The  possession  of  the  said  mine  by  the 
defendant  as  aforesaid,  and  the  manner  in 
which  the  same  is  being  worked  and  carried 
OD,  is  such  as  to  prevent  other  mining  pro- 
spectors from  locating  thereon  or  making  any 
daim  or  acquiring  any  title  thereto  by  loca- 
tion and  development  under  the  mining  laws 
of  the  United  States,  and,  if  permitted  to 
continue,  would  enable  the  defendant,  under 
claim  of  legal  title,  which  does  not  exist,  to 
continuously  extract  therefrom  large  quanti- 
ties of  valuable  precious  metals,  and  thus 
greatly  to  lessen  the  value  of  said  property, 
and  to  hinder  and  delay  the  development 
thereof,  and  to  prevent  location  thereon  and 
development  under  the  mining  laws  of  the 
United  States.  The  claim  of  said  defendant 
constitutes  a  cloud  upon  a  title  to  the  said 
mines,  and  upon  the  right  of  the  United  States 
to  open  the  same  to  be  prospected,  located  and 
developed  as  mineral  land,  and  deprives  it  of 
the  revenue  which  would  otherwise  accrue  to 
it  from  such  settlement  and  development" 

The  United  States  has  therefore  a  pecuniary 
interest  in  maintaining  this  action,  that  it  may 
recover  possession  of  Uiese  mines  and  secure  to 
itself  the  revenue  naturally  derivable  there- 
from. 0^ 

This  last  matter  is  also  a  sufSdent  answer  to 
the  second  point  made  by  the  appellant,  and 
that  is,  that  the  prosecution  of  this  suit  is 
barred  by  laches,  for  it  is  well  settled  that 
when  the  government  has  a  direct  pecuniary 
interest  in  the  subject-matter  of  the  litigation 
the  defenses  of  stale  claim  and  laches  cannot 
be  set  up  as  a  bar.  United  States  v.  IkUlee 
Military  B.  Co.  140  U.  S.  599  [86:  545],  and 
cases  cited  in  the  opinion. 

The  third  point  of  appellant  is,  that  much 
of  the  testimony  of  John  B.  Treadwell,  and 
the  exhibits  attached  thereto,  were  incompe- 
tent and  should  have  been  excluded,  and  be- 
cause they  were  not  the  decree  of  the  Supreme 
Court  of  the  Territory  ought  to  be  reversed. 
Mr.  Treadwell  was  a  special  agent  and  exam- 
iner of  surveys  for  the  Land  Department. 
After  this  suit  had  been  commenced,  he  was 
directed  by  the  Land  Department  to  proceed 
to  the  disputed  territory  and  make  an  exam- 
ination as  to  the  survey.  He  did  so,  and 
besides  making  surveys  and   taking  photo- 

Saphic  views,  ne  also  obtained  thirteen  affl- 
vits  of  witnesses,  selected  bv  himsdf,  as  to 
boundaries,  etc.  When  called  as  a  witness  he 
produced  these  affidavits  as  part  of  his  testi- 
mony, and  gave  his  conclusions  as  to  the  proper 
boundaries  of  the  grant,  based  partly  at  least 
upon  the  information  obtained  from  them. 
After  his  deposition  containing  these  mattere 
had  been  filed  in  the  case,  and  before  the 
hearing  in  the  district  court,  two  motions  were 
made  by  the  defendant— one  to  strike  out  the 
entire  deposition,  and  the  other  to  suppress 
parts  of  it.  Both  were  overruled  and  no  ex- 
ception taken.  The  district  court,  as  hereto- 
fore stated,  found  for  the  defendant,  and 
entered  a  decree  dismissing  the  bill.  An  appeal 
having  been  taken  to  the  Supreme  Court  of  Uie 
Territory,  the  entire,  record  was  transferred  to 
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that  court    There,  no  new  motioB  toUrfte 
out  this  deposition,  or  any  port  of  it,  wm  pR- 
sented,  nor  were  the  two  motaoos  made  jb  ikt 
district  court  renewed  in  the  Soprene  Goon. 
or  action  asked  of  that  court  tbereoo.   Ob^ 
viously  the  defendant,  relying  upon  its 
in  the  district  court,  with  uils 
the  case  and  before  the  coart,  did  wA 
the  matter  of  suffident  importance  dtfaer  lo 
renew  the  motions  made  in  the  dirtiict  oont. 
or  to  file  additional  ones,  and  so  let  the  cuk 
pass  to  the  consideration  of  the  Supreme  Cust 
with  all  the  testimonv,  including  this  depo» 
tion,  unchallenged.    JBut  our  inquiry  is  loiiirc 
to  the  rulmgs  of  the  Supreme  Cooxt  of  tfe 
Territory ;  it  is  its  judgment  which  «e  » 
reviewing.    By  the  appeal  the  case  wis  tii» 
ferred  as  a  whole  from  the  district  coonioKbr 
Supreme  Court.     The  rulioga  of  the  forar 
court  did  not  bind  or  become  those  (rf  the  ht 
ter,  either  as  to  the  admisdon  or  rejectioi  of 
testimony,  or  the  decree  to  be  entered.   iT 
the  testim(my  taken  and  filed  in  the  ooe  cocn 
was  spread  before  the  other,  and  wasa;^ 
entlv  proper  for  its  consideration.    If  titf  *- 
fendant  had  wished  to  narrow  the  eiamiMtini 
of  that  court  to  any  portion  of  the  hatamm 
it  should  by  appropriate  motion  to  ft  kfv 
challenged  the  supposed  objectiofiable  pa% 
Counsel,  appreciating  this  necessity  of  the  cse. 
has  endeavored  tp  show  that  the  Sopiw 
Court  did  in  fact  rule  on  the  admisabfikr  -i 
this  testimony ;  but  we  think  his  coolestioB  i 
not  borne  out  by  the  record .    Certuoly  ao  w 
motion  was  filed  in  the  Supreme  Court,  van 
entr^  made  of  a  renewal  of  the  mocioiii  ii  tir 
district  court  or  of  a  decision  thereon ;  mi  t 
error  isto  be  predicated  upon  anv  raha;  of  ikr 
lower  court,  it  would  seem  tSat  the 


should  affirmatively  and  distinctly  tppat 
And  in  this  connection  notice  may  vol  h 
taken  of  Rule  18  of  this  court :  "In  sD  cm 
of  equity  .  .  .  heard  in  this  court  m^ 
jection  sliall  hereafter  be  allo«ed  to  be  iika 
to  the  admissibility  of  any  depodtioa,  A«d 
grant,  or  other  exhibit  found  in  the  recort  ■ 
evidence,  unless  objection  was  taka  tkni^ 
in  the  court  below  and  entered  of  reconi ;  hrt 
the  same  shall  otherwise  be  deemed  is  km 
been  admitted  by  consent."  ^^ 

Upon  what  grounds  does  oooosei  cmt^ 
that  the  Supreme  Court  did  role  oDsi  >^ 
matter?  In  the  order  of  the  cooct  ref oriiti^ 
petition  for  rehearing  is  the  fol'Oviaf: 

"The  court  .  .  .  does  not  oveifak"* 
petition  and  refuses  to  grant  the  mm^ 
reasons  set  forth  in  an  opinion  by  Cki^M 
ties  Long.** 

This  was  the  second  reason  utifuedftiif' 
hearing: 

2.  "The  court  bases  it  oonchiiioesiiift» 
location  of  said  Sierra  dd  Toerto  l>rp^l2? 
ex  parte  affidavits  taken  by  one  Johi  ft  n^ 
well,  without  notice  to  any  one  or  opp<tt»*T 
for  cross-examination,  improperly  iaje^  ^ 
the  record  of  the  court  bdow  aftar  ti  w 
proofs  on  both  sides  were  dosed,  wHA  *^ 
fendant  moved  to  strike  out  and  soppw^^gT 
the  final  hearing,  as  is  shown  by  tk  rmtn^ 

Asid  in  the  opinion  is  this  staicsett: 

"The  defendant  has  filed  a  l»<|^^*'^ 
hearing,  assigning  therein  twelve  nagwt*^ 
the  same  should  he  granted.    The  .  .  •  <*"' 
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.  .  points  made  are  but  a  repetition  of  those 
irgcd  both  in  oral  argument  and  in  the  printed 
briefs,  and  already  fully  considered  and  de- 
^rmined.  They  present  no  new  consideration 
ind  are  fully  met  by  the  opiniou." 

Bat  this  does  not  show  that  any  motion  was 
nade  in  the  Supreme  Court  or  any  ruling  had 
hereon.  The  second  reason  assigned  is,  that 
be  court  based  its  conclusion  upon  this  im- 
;>roper  testimony.  It  is  true  reference  is  made 
;o  a  motion  to  suppress,  but  it  is  only  by  way 
>f  description  of  the  improper  matter,  and  the 
notion  referred  to  is  one  "shown  by  the  rec- 
drd,**  and  the  only  such  motion  is  the  one 
DQade  in  the  district  court.  The  record  shows 
none  in  the  Supreme  Court. 

Again,  it  is  insisted  that  the  denial  of  the 
rehearing,  one  of  the  grounds  therefor  being 
ibat  already  stated,  is  in  itself  a  sufficient  ob- 
jection and  exception  to  the  testimony.  But 
when  the  petition  for  rehearing  was  filed,  the 
case  had  been  decided.  A  petition  for  re- 
hearing is  no  more  significant  than  a  motion 
for  a  new  trial,  which,  as  well  settled,  presents 
no  question  for  review  in  this  court.  Further 
it  would  be  strangle  if  a  case  could  be  submit- 
ted on  certain  testimony  and  decided,  and  then 
the  defeated  party  could  by  motion  for  a  new 
trial  or  petition  for  rehearing  compel  the  strik- 
ing out  of  a  part  of  that  testimony,  and  thus  a 
retrial  of  the  case.    By  not  challenging  the  ob- 

^'ectionable  testimony  until  after  the  decision, 
le  waives  his  right  to  challenge  it  at  all. 

A^in,  after  the  decision  the  defendant  made 
application  for  a  statement  of  the  facts  of  the 
case»  and  also  the  rulings  of  the  court  on  the 
admission  and  rejection  of  the  evidence,  to  be 
uanaferred  to  this  court,  which  motion  was 
consented  to  by  the  United  States,  and  a  state- 
ment of  facts  prepared.    Thereafter,  the  de- 
fendant moved  tp  have  included  in  such  state- 
ment the  testimony  of  Treadwell,  the  rulings 
of  the  district  court  on  the  motions,  and  al>o 
the  rulings  of  the  Supremo  Court  upon  said 
testimony,  which  motion  was  denied,  and  on 
complaint  of  the  defendant  that  the  statement 
did  not  contain  any  rulings  of  that  court  on 
the  admission  or  rejection  of  evidence,  and 
especially  with  respect  to  the  testimony  of 
Jobn    B.   Treadwell,  and  the  exhibits   filed 
therewith,  the  Supreme  Court   said:    "The 
motion  for  an  additional  finding  touching  the 
admission  of  the  deposition,  map,  and  exbibits 
of  John  B.  Treadwell  has  been  consider^. 
The  appeal  was  taken  by  the  United  States. 
There  being  no  cross  appeal  by  the  appellee, 
we  decline  to  review  the  action  of  the  court 
below,  as  that  is  not  before  us  on  this  appeal, 
and  overrule  said  motion  and    decline  any 
action  upon  it  for  reasons  stated." 

Whatever  may  l)e  thought  of  the  reason 
given  by  the  Supreme  Court,  the  fact  appears 
irom  this  language  that  present  action  only 
was  invoked,  which  was  action  after  the 
decision;  and,  further,  that  such  action  was 
ODly  in  reference  to  a  review  of  the  ruling  of 
the  district  court.  Indeed,  not  only  is  the 
silence  of  the  record  conclusive  against  any 
motion  in  the  Supreme  Court  to  exclude  the 
testimony,  or  any  action  by  that  court  in  the 
way  of  exclusion,  but  also  the  fair  inference, 
from  all  the  matters  presented  by  counsel,  is 
that  after  the  decision  it  was  sought  to  get  from 
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the  Supreme  Court  only  some  review  of  the 
ruling  of  the  district  court  on  the  motion  to 
exclude  the  testimony.  We  cannot  review  the 
action  of  the  district  court,  and  no  action  was 
taken  by  the  Supreme  Court  prior  to  the  de- 
cision. The  appellant  can,  therefore,  take 
nothing  b^  this  contention. 

Again,  it  is  insisted  that  upion  the  facts  of 
the  case  the  appellant  is  entitled  to  a  reversal. 
But  clearly  this  is  untenable.  The  statement 
of  facts  is  plain,  to  the  effect  that  the  survey 
was  inaccurate  and  obtained  by  fraud.  The 
force  of  this  is  not  obviated  by  the  fact  that 
Griffin,  the  surveyor,  was  not  found  to  have 
been  a  party  to  the  fraud.  The  wrong  is  the 
wrong  of  the  patentee;  and  the  fact,  if  it  be  a 
fact,  that  he  did  not  secure  the  wrongful  as- 
sistance of  all  the  officers  of  the  government 
connected  with  the  survey,  does  not  make  his 
wrong  any  the  less.  It  may  be,  as  Ohirf 
Justice  Long  intimates,  that  Griffin,  the  sur- 
veyor, was  innocent;  that  he  was  misled  by  the 
misrepresentations  and  fraudulent  acts  of 
others;  but  if  it  be,  as  found  by  this  statement 
of  facts,  that  the  survey  was  erroneous,  that  it 
and  the  patent  were  obtained  by  fraud,  and 
that  the  patentee  was  a  party  to  such  fraud, 
that  is  enough  to  sustain  a  decree  setting  aside 
the  survey  and  the  patent,  and  leaving  the 
defendant  to  whatever  rights  may  exist  under 
the  original  confirmation. 

Finally,  it  is  insisted  that  the  defendant  was 
a  bona  fide  purchaser;  but  the  findings  of  fact 
do  not  warrant  this  conclusion.  The  president 
of  the  company,  and  a  large  stockholder,  to- 
gether with  others  interest^,  visited  the  prop- 
erty before  the  purchase.  They  were  warned 
of  the  adverse  claims.  They  examined  the 
land  and  could  easily  perceive  the  situation  of 
some  of  the  points  named  in  the  description, 
and  also  the  presence  within  the  limits  of  the 
patent  of  this  town  of  San  Francisco.  >Indeed, 
It  is  distinctly  stated  in  the  findings  that  "the 
said  defendant,  through  its  said  company,  had 
notice,  in  fact,  by  the  means  aforesaid,  of  the 
adverse  claim  to  said  grant,  and  in  addition 
thereto  information  sufiScient  to  put  it  on  in- 
quiry as  to  the  fraud  alleged  in  the  bill  of 
complaint." 

Undoubtedly,  upon  the  facts  as  found  and 
stated  by  the  court,  the  defendant  was  not  en- 
titled to  hold  as  a  bona  fide  purchaser. 

These  are  all  the  matters  complained  of,  and 
in  them  finding  no  error,  the  decree  of  the 
Supreme  Cotirt  of  the  Territory  is  affirmed. 


CLYDE  MATTOX,  Flff,  in  Err., 

V. 

UNITED  STATES. 

(See  8.  C.  Reporter's  ed.,  140-158.) 

Bevi&w  €f  decision  excluding  affldatiU-^tesH- 
mony  of  jurors  as  to  influences  upon  them — 
in  capital  eases,  what  private  communication 
to  jurors  invalidate  the  verdict— reading  a 

Note.— jis  to  triai  by  jury;  how  affected  by  7th 
Amendment  to  the  ConttUutionn  see  note  to  New 
York  Sup.  C^  Justices  v.  United  States,  19HIS8. 

At  to  jury^  of  what  number;  vractice  in  regard  to; 
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newapamr  mrHeie    dfing  deda/ratiant,  when 
mdmtiitbU   HgkU  ^  dtfendani  to  prove  them, 

L  Although  the  venlt  of  a  motfoQ  for  a  now  trial 
cannot  be  levtowod  lo  thto  court  by  writ  of  error, 
jet  the  exclusion  of  afBdarlti  In  paaslng  upon 
the  motkm  where  doe  exoeption  was  taken  may 
be  reviewed  tn  this  court  npon  the  question  of 
their  admlBBlbillty. 

1  On  a  motion  for 'a  new'trlal  on  the  RTOond  of 
bias  on  the  part  of  one  of  the  Jurors,  the  evidence 
of  Jurors  as  to  the  motives  and  Influences  which 
affected  their  deliberations  Is  Inadmislble  either 
to  Impeach  or  to  support  the  rerdlot.  But  a 
a  juryman  may  testify  to  any  faots  bearing  upon 
the  question  of  the  existence  of  any  extraneous 
influence,  although  not  as  to  how  tar  that  Influ- 
ence operated  upon  his  mind. 

t.  In  oapital  cases  private  communications,  pos- 
sibly prejudicial,  between  Jurors  and  third  per- 
sons or  witnesses,  or  the  officer  In  chanre.  are 
absolutely  forbidden,  and  invalidate  the  verdict, 
at  least  unleis  their  harmlessness  Is  made  to 
appear. 

4.  Where  in  a  capital  esse  the  Jury  had  retired  and 
while  considering  their  verdict  a  newspaper  arti- 
cle was  read  to  them  which  was  Injurious  to  the 
defendant,  the  court  will  reverse  the  Judgment 
entered  upon  their  verdict  of  guilty  and  grant  a 
new  trial. 

K  Dying  declarations  are  admissible  on  a  trial  for 
murder  as  to  the  fact  of  the  homicide  and  the 
person  by  whom  It  was  committed,  in  favor  of 
the  defendant  as  well  as  against  him.  If  made  by 
She  party  injured  under  a  sense  of  Impending 
death. 

^  Where  the  person  who  was  ^ot,  while  still 
oonscious,  was  told  by  the  attending  physician 
that  the  chances  were  all  against  him,  and  he 
was  then  Interrogated  as  to  who  did  the  diooting 
and  he  replied  that  he  did  not  know,  defendant 
has  the  right,  on  the  examination  of  the  witness 
who  testifies  to  the  dying  declaration,  to  ask 
whether  the  deceased  did  not  at  the  same  time 
say  that  he  knew  that  defendant  did  not  shoot 
him. 

[Na  1008.] 
Submitted  Oct.  SI,  189t.    Decided  Ne^.  14, 1892, 

P[  ERHOR  to  the  District  Court  of  the 
tiDlted  States  for  the  District  of  Kansas,  to 
review  a  Judgment  of  death  against  Clvde 
Mattox  for  the  murder  of  ooe  ^hn  liullen. 
Beeened  with  direction  to  grant  a  new  tried. 

Statement  by  Mr.  Chitf  Juetiee  FoUer: 
This  was  an  indictment  charging  Clvde 
Mattox  with  the  murder  of  one  John  Mulfen, 
about  December  12,  1889,  in  that  part  of  the 
Indian  Territory  made  part  of  the  United 
States  judicial  aistrict  of  Kansas  by  section 
two  of  the  Act  of  Congress  of  January  6, 
1888,  (22  Stat,  at  L.  400,  chap.  13)  entitled 
**  An  Act  to  Provide  for  Holding  a  Term  of 
the  District  Court  of  the  United  States  at 
Wichita,  Kansas,  and  for  Other  Purpoees." 
Defendant  pleaded  not  guilty,   was  put 


UDon  his  trial,  October  5,  1801,  and  on  the 
eighth  of  that  month  was  found  guilty  as 
charged,  the  jury  having  retired  on  the 
seventh  to  consider  of  their  verdict.  Motions 
for  a  new  trial  and  in  arrest  of  Judgment 
were  severally  made  and  overruled,  and  Mat- 
tox sentenced  to  death.  This  writ  of  error 
was  thereupon  sued  out. 

The  eviaence  tended  to  show  that  Mullen 
was  shot  in  the  evening  between  eight  and 
nine  o'clock,  and  that  he  died  about  one  or 
two  o'clock  in  the  afternoon  of  the  next  day ; 
that  three  shots  were  fired  and  three  wounds 
inflicted;  that  neither  of  the  wounds  was 
necessarily  fatal,  but  that  the  deceased  died 
of  pneumonia  produced  by  one  of  them  de- 
scribed as  ''in  the  upper  lobe  of  the  right 
lung,  entering  about  two  or  three  ijicbes 
above  the  right  nipple,  passing  through  the 
upper  lobe  of  the  right  lung,  fracturing  one 
end  of  the  fourth  rib,  passing  through  and 
lodging  beneath  the  skin  on  the  right  side 
beneath  the  shoulder  blade. "  The  attending 
physician,  who  was  called  a  little  after  nine 
o'clock  and  remained  with  tlie  wounded  man 
until  about  one  o'clock  in  the  morning,  and 
visited  him  again  between  eight  and  nine 
o'clock,  testified  that  Mrs.  Hatcli,  the  mother 
of  Clyde  Mattox.  was  present  at  that  visit; 
that  he  regarded  Mullen's  repovcry  as  hope- 
less; that  Mullen,  lieing  **perfect]y  con- 
scious** and  "  in  a  nonnal  condition  as  regards 
his  mind.**  asked  his  opinion,  and  the  doctor 
said  to  him :  **  The  chances  are  all  against 
you ;  I  do  not  think  there  is  any  show  for 
you  at  all."  The  physician  further  testi- 
fied, without  objection,  that,  after  he  had 
informedMullen  as  to  his  physicai  condition, 
he  asked  him  as  to  who  shot  him,  and  he  re- 
plied, "he  didn't  have  any  knowledge  ^f 
who  shot  him.  I  interrogated  him  al)Oiit 
three  times  in  regard  to  that — who  did  the 
shootins: — and  he  didn't  know."  Counsel 
for  defendant,  after  a  oollo<|uy  wltli  the 
court,  propounded  the  followinfi:  question : 
"Did  or  did  not  John  Mullen,  in  your  pres- 
ence and  at  that  time,  say  in  reply  *to  a  ques- 
tion of  Mrs.  Hatch,  'I  know  your  son,  Cly^o 
Mattox,  and  he  did  not  shoot  me ;  I  saw  the 
parties  who  shot  roe  and  Clyde  was  not  one 
of  them. ' "  This  question  was  objected 
to  as  incompetent,  the  objection  sustained, 
and  defendant  excepted.  Counsel  also  pro- 
pounded to  Mrs.  Hatch  this  question  :  "Did 
or  did  not  John  Mullen  say  to  you,  on  tho 
morning  you  visited  him,  and  after  Dr. 
Qraliam  had  told  him  that  all  the  chances 
for  life  were  against  him,  *I  know  Clyde 
Mattox,  your  son,  and  he  was  not  one  of  the 
parties  who  shot  me?'  "  This  was  objected 
to  on  the  ground  of  incompetency,  the  ob- 
jection sustained,  and  defendant  excepted. 

In  support  of  his  motion  for  new  trial  the 
defendant  offeied  l^e  affidavits  of  two  of  the 
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4Uneet  or  ineanUy  of  one ;  thirteen  or  eleven  jwron; 
wrong  peraon  werofng  aa  juror  hy  mistake,  see  note 
to  Siisby  V.  Foots,  14:894. 

A9  to  eaueeB  of  ehaUenge  ofjvmn  and  their  quali' 
iMalione,  see  fioCe  to  Clinton  v.  Bnglebreoht,  80:860. 

Am  to  dtecharoe  or  withdrawal  of  juror  before  mt- 
di'  t:  efeot  of^  see  nots  to  United  States  ▼.  Ferea,  6e 
166. 


Am  to  queettoneaf  lawandfaet,  oroomt  or  /ury, 
Ificttitf  and  criminal  cases,  see  note  to  KXng  v.  Dela- 
ware Ins.  Co.  8:106, 

Am  tn  when  a  verdiet  may  be  dtreeted  by  the  court, 
see  note  to  Grand  Chute  v.  Wineffar,  n:174. 

Am  to  impeachment  of  verdiet  by  iuroFS,  Oi/HdaivUM 
of  partiee  or  third  penone;  afldaoite  of  fury  to  sua- 
fain  verdteL  ooe  note  to  Doss  v.  Tfack,  14:428. 
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rorfi  tlmt  tbe  ballilt  wlio  had  charge  of  the 
iry  in  the  cnse  after  the  cause  had  been 
nrd  And  submitted,  "and  while  they  were 
liberating  of  their  verdict,"  **in  the  pres- 
ice  &iid  hearing  of  the  Jurors  or  a  part  of 
lom,  speaking  of  the  case,  said:  'After 
ju  fellows  get  through  with  this  case  it 
ill  l>e  tried  again  down  there.  Thompson 
Eis  poison  in  a  Dottle  that  them  fellows  tried 

>  g\^e  him.'  And  at  another  time,  in  the 
resence  and  hearing  of  said  iury  or  a  part 
t  tliem,  referring  to  the  defendant,  Clyde 
lattox,  said :  ^This  is  the  third  fellow  he 
as  killed. '  "    The  affidavit  of  another  juror 

>  tlie  same  effect  in  respect  of  the  remark 
f  the  bailiff  as  to  Thompson  was  also  of- 
ered,  and  in  addition,  the  affidavits  of 
i^htrof  the  Jurors,  including  the  three  just 
nentioned,  *^that  after  said  cause  bad  been 
iibmittcd  to  thft  jury,  and  while  the  jury 
vcre  deliberating  of  their  verdict  and  be- 
ore  they  had  agreed  upon  a  verdict  in  the 
rase,  a  certain  newpaper  printed  and  pub 
ishcd  in  the  city  of  Wichita,  Kansas,  known 
IS  Tlie  Wichita  Daily  Eagle,  of  the  date  of 
riiursday  morning,  Octobers,  1891,  was  in- 
iroduoed  into  the  jury  room ;  that  paid  paper 
contained  a  comment  upon  the  case  under 
consideration  by  said  jury,  and  that  said 
comment  upon  said  case  so  under  considera- 
*  'on  by  said  jury,  was  read  to  the  jury  in 
tiieir  presence  and  hearing ;  timt  the  comment 
HO  TeM  to  said  jury  is  found  upon  the  fifth 
page  of  said  paper,  and  in  the  third  column 
of  said  page,  and  is  as  follows : 

••  •  The  Mattox  case — The  jury  retired  at  noon 
^^erday  and  is  still  out. 

"•The  destiny  of  Clyde  Mattox  is  now  is 
the  hands  of  the  twelve  citizens  of  Kansas 
composing  the  jury  in  this  case.    If  he  is 
not  found  guilty  of  murder  he  will  be  a 
lucky   man, .  for  the  evidence  against  him 
was  ver^  strone,  or  at  least  appealed  to  be  to 
mn  outsider.    The  case  was  given  to  the  jury 
at  noon  yesterday,  and  it  was  expected  that 
Uieir  deliberations  would  not  last  an  hour 
before  they  would   return  a  verdict.    The 
hour  passed  and  nine  more  of  them  with  it, 
and  still  a  verdict  was  not  reached  by  10.80 
last  night,   when   the  jury  adjourned  and 
went  to  their  rooms  at  the  Carey.    Col. 
Jotinson,  of  Oklahoma  City,  defended  him, 
and  made  as  excellent  speech  in  his  behalf 
to  the  jury.    Mr.  Ady  also  made  a  fine  speech 
and  one  that  was  full  of  argument  and  re- 
plete with  the  details  of  the  crime  commit- 
ted as  gathered  from  the  statements  of  wit- 
nesses.   The  lawyers  who  were  present  and 
the  court  officers  also  agree  that  it  was  one  of 
the  best  and  most  logical  speeches  Mr.  Ady 
ever  made  in  this  court.     It  was  so  strong 
that  the  friends  of  Mattox  gave  up  all  hope 
<^t  any  result  but  conviction.    Judge  Riner*s 
instructions  to  the  jury  were  very  clear  and 
impartial,  and  required  nearly  half  an  hour 
for  him  to  read  them.    When  the  jury  filed 
out,  Mattox  seemed  to  be  the  most  uncon- 
cerned man  in  the  room.    His  mother  was 
very  pale  and  her  face  indicated  that  she  had 
but  very  little  hope.      She  is  certainly  de- 
serving of  a  good  deal  of  credit  for  she  has 
'^tuck  by  her  son,  as  only  a  mother  can, 
'iirouffh  all  his  trials  and  difficulties,   and 
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this  is  not  the  first  one  by  an^r  means,  for 
Clyde  has  been  tried  for  his  life  once  be- 
fore. He  is  a  youthful  looking  man  of  liirhi 
build,  a  beardless  face,  and  a  nervous  dis- 
position. The  crime  for  which  he  has  jusi 
been  tried  is  the  killing  of  a  colored  man  in 
Oklahoma  City  over  two  years  ago.  Kobody 
saw  him  do  the  killing  and  the  evidence 
against  him  is  purely  circumstantial,  but 
very  strong,  it  is  claimed,  by^  those  who 
heard  all  the  testimony. '  " 

The  bill  of  exceptions  states  that  these 
affidavits  and  a  copy  of  the  newspaper  re- 
ferred to  **  were  offended  in  open  court  by  the 
defendant  in  support  of  his  motion  for  a  new 
trial  and  by  the  said  district  court  excluded ; 
to  which  ruling  the  defendant,  by  his  coun- 
sel,  then  and  there  excepts  and  still  ex- 
cepts." And  the  defendant  excepted  to  the 
overruling  of  his  motions  for  new  trial  and 
in  arrest  of  judgment. 

Messrs.  J.  W.  Johnson  and  T.  F.  Me* 
Meoban,  for  plaintiff  in  error: 

Where  communications  prejucial  to  the  ac- 
cused in  a  criminal  case  are  made  to  the  jury 
by  tbe  officer  having  tbem  in  charge,  such 
irregularity  is  sufficient  to  vitiate  a  verdict  of 
guilty  unless  it  shall  appear  beyond  all  reason- 
able doubt  that  no  Injury  to  the  defendant  re- 
sulted therefrom. 

Thomp.  &  M.  Juries.  §  362,  subsec.  1-5, 
State  Y.  Lante,  28  Ean.  728,  88  Am.  Rep.  215; 
State  Y.  Brown,  22  Ean.  222;  DanOy  v.  State, 
84  Tex.  892;  Thomp.  Trials,  g§  2556,  25t>0; 
Reins  v.  People,  80  111.  256;  Wilson  v.  People, 
4  Park.  Crim.  Rep.  619,  682;  Hamilton  v. 
Pease,  88  Conn.  115:  Nesmilh  v.  Clinton  Fire 
Ins.  Co.  8  Abb.  Pr.  N.  8.  141;  People  v.  Ear- 
tung,  4  Park.  Crim.  Rep.  256,  814. 

In  criminal  cases,  and  especially  in  capital 
felonies,  when  members  of  the  jury  are  per- 
mitted to  read  editorial  comments  unfavorable 
to  tbe  accused,  a  new  trial  ought  always  to  be 
granted.  * 

Thomp.  Trials,  §  2561;  Unite^^  States  ▼. 
Giibert,  2  Sumn.  19,  81.  82;  Palmare  v.  StaU, 
29  Ark.  248;  Walker  y.  State,  87  Tex.  866, 
889;  Com.  Y.  Landis,  12  Phila.  676;  United 
States  Y.  Beid,  58  U.  8.  12  How.  861,  866  (18: 
1028, 1025);  Thomp.  &  M.  Juries,  §  801. 

Affidavits  of  jurors  are  received  to  show  at- 
tempts at  bribery,  or  other  corrupt  or  undue 
influences. 

Affidavits  of  Jurors  are  admissible  to  show 
communications  made  to  them  by  the  officer 
having  them  in  charge. 

Affidavits  of  jurors  will  be  received  for  tbe 
purpose  of  avoiding  a  verdict,  to  show  any 
matter  occcurin^  during  the  trial,  or  in  the 
Iury  room,  whicn  does  not  essentially  inhere 
in  the  verdict  itself. 

Wilson  Y.  People.  4  Park.  CriuL  Rep.  619, 
682:  Thomp.  &  M.  Juries,  §§  262,  864,  448; 
Nelms  Y.  State,  18  Smedes  &  M.  500,  508;  Tny^ 
lor  V.  Everett,  2  How.  Pr.  82;  Thomas  y.  Chap^ 
man,  45  Barb.  98;  Veoj^e  v.  Hartung,  4  Park. 
Crim.  Rep.  256,  814;  UoUleib  Bros.  y.  Jasper, 
27  Kan.  776;  United  States  v.  R^ed,  58  U.  8. 
12  How.  861  (18:1028);  Farrar  y.  State,  2  Ohio 
St.  54. 

Mr,  Wm.  A.  Maury,  Asst.  AUif.  Qen.  for 
defendant  in  error: 
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The  mere  fact  tbat  the  physician  told  the  de- 
ceased that  **  the  chances  are  all  against  you; 
I  don't  think  there  is  any  show  for  you  at  all;" 
shows,  as  the  court  remarked,  that  uie  "doctor 
didn't  have  much  hope."  but  does  not  show 
that  the  deceased  was  without  hope. 

Hex  Y.  Beaney,  7  Cox,  C.  C.  200. 

The  physician's  opinion  is  alone  not  enough 
to  warrant  the  admission  or  exclusion  of  evi- 
dence of  this  character. 

Woodeock*$  Ooie,  1  Leach,  500;  Bex  ▼.  Van 
ButcheU,  8  Car.  &  P.  6i5l. 

Cases  may  occur  where  the  condition  of  the 
declarant  is  such  that  we  must  conclude  that 
he  was  under  a  sense  of  impending  death  when 
he  made  the  declaration. 

HiU  Y,  Com.  2  Gratt.  594;  Donnelly  y.  State, 
26  N.  J.  L.  498,  499;  Whart.  Crim.  Ev.  199; 
Biy,  Y.  Bedingfield,  14  Cox  C.  C.  341. 

It  is  far  from  possible  that  the  wounds  re- 
ceived by  the  deceased  induced  the  belief  with 
him  that  his  life  was  ebbine  away.  His  con- 
dition was  not  such,  it  would  seem,  as  to  make 
him  think  that  death  was  inevitable. 

Bex  Y.  Spiltbury,  7  Car.  &  P.  187.  ^ 

It  has  been  very  properly  said  by  Chief  JutUce 
Tindal  (Bex  y.  Baytoard,  6  Car.  P.  157),  that 
"any  hope  of  recovery,  however  slight,  existing 
in  the  mind  of  the  deceased  at  the  time  of  the 
declaration  being  made,  would  undoubtedly 
render  the  evidence  of  such  declarations  inadf- 
missible." 

Bex  Y.  Mead,  2  Bam.  &  C.  608. 

Evidence  of  this  description  is  only  admis- 
sible where  the  death  of  the  deceased  is  the 
subject  of  the  charge  and  the  circumstances  of 
the  death  the  subject  of  the  dying  declaration. 

Beg  T.  Bind,  8  Cox,  C.  C.  800;  BexY.  Scatfe, 
1  Mood.  &  R  551. 

In  Moore  ▼.  State,  12  Ala.  767,  46  Am.  Dec. 
276,  the  court  said  that  dying  declarations 
might  be  given  in  evidence  to  acquit  as  well 
as  convict,  and  that,  "they  are  not  limited  as 
evidence  in  favor  of  the  State  alone."  But  the 
case  did  not  call  for  any  such  remark. 

Moeek  t.  I^(^,  100  AL  242, 89  Am.  Rep.  88. 

The  exercise  of  the  trial  Judge's  discretion 
In  allowing  or  denying  a  mouon  for  a  new  trial 
is  not  reviewable  by  this  court  by  writ  of  earor. 

Netoeomb  v.  Wood,  97  U.  8.  688,  684  (24: 
1086);  Borne  Ine.  Co.  of  N.  T.  v.  Barton,  80 
U.  8.  18  WaU.  604  (20:709);  Adame  v.  PeopU, 
47  HI.  881;  Moeek  y.  People,  iupra. 

Mr.  Chief  Ju9tiee  Fuller  delivered  the 
opinion  of  the  court : 

The  allowance  or  refusal  of  a  new  trial 
rests  in  the  sound  discretion  of  the  court  to 
which  the  application  is  addressed,  and  the 
result  cannot  be  made  the  subject  of  review 
by  writ  of  error  (Bendereon  v.  Moore,  9  U.  8. 
5  Cranch,  11  [8 :  221 ;  Newoomb  v.  Wood,  97 
U.  S.  581  [24 :  1085]),  but  in  the  case  at  bar 
the  district  court  excluded  the  aflSdavits, 
and,  in  passing  upon  the  motion,  did  not 
exercise  any  discretion  in  respect  of  the 
matters  stated  therein.  Due  exception  was 
taken  and  the  question  of  admissibirlity 
thereby  preserved. 

It  will  be  perceived  that  the  Jurors  did 
not  state  what  influence,  if  any,  the  com- 
munication of  the  bailiff  and  the  reading  of 
the  newspaper  had  upon  them,  but  confined 
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their  statements  to  what  was  said  bj  the 
and  read  from  the  other. 

In  United  Statee  v.  Beid,  63  U.  8.  tS  Uov 
861,  866  ri3 :  1028,  1025],  affidavits  of  tm^ 
Jurors  were  offered  in  eyidenoe  to  eaubl>A 
the  reading  of  a  newspaper  report  of  the  er 
idence  which  had  been  given  ia  tfas  am 
under  trial,  but  both  deposed  that  it  had  rr. 
influence  on  their  verdict.     Mr.  ChUfJmMi^ 
Taney,  delivering  the  opinion  <tf  tbc  coon. 
said :    ''The  first  branch  of  the  second  poin 
presents  the  question  whether  the  aflutriD 
of  jurors  impeaching  their  verdict  ouffai  *^ 
be  received.    It  would  perhaps  hardly  be  «5i 
to  lay  down  any  general  rule  upoa  tlitf  sn"^ 
ject.      Unquestionably  sudi  evidciioe  oe^ Li 
always  to  be  received  with  great  cantica,  \fA 
cases' might  arise  in  which  it  would  he  in 
possible  to  refuse  them  without  TiolatiBf ::« 
plainest  principles  of  Justice.     It  it.  bo* 
ever,  unnecessary  to  lav  down  any  rwik  j 
this  case,  or  examine  the  decisicms  rdav< 
to  in  the  argument     Because   we  ue  ^ 
opinion  that  the  facts  proved  by  the  jonn 
if  proved  by  unquestioned  testimoiiT.  vou'^id 
be  no  ground  for  a  new  trial.     Theie  w* 
nothing  in  the  newspapera  calcalated  t0  in- 
fluence their  decision,    and  both  of  thes 
swear  that  these  papers  had  not  the  sliglicft 
influence  on  their  verdict.  *   The  opi&icia  cto 
indicates  that  public  poli<7  which  forti* 
the  reception  of  the  affioayita,  depodtioai. « 
sworn  statements  of  iumrs  to  impeack  tk? 
verdicts,  may  in  the  interest  of  Jiwtice  on* 
an  exception  to  its  ovm  rale,  while  at  d» 
same  time  the  necessity  of  great  cantioe  ia  dr 
use  of  such  evidence  is  enfc^oed.         # 

There  is,  however,  a  recogniaed  disdaotia 
between  what  may  and  what  may  boc  be » 
tablished  by  the  testimony  of  joran  to  m 
aside  a  yeidict. 

This  distinction  is  thus  pot  by  J^.  i«^Hr 
Brewer,  speaking  for  the  Sapreme  Cun  d 
Kansas  in  Perry  t.   BaOem,  12   Kaa.  A 


645:  ** Public  policy  forbida  that  a 
resting  in  the  personal  oonacioaaBeai  of  om 
Juror  should  be  received  to  overthrw  At 
verdict,  because  being  peraonal  it  isaoct^ 
cessible  to  other  testimooy ;  it  gifts  to  tte 
secret  thought  of  one  the  powar  to  disovl 
the  expresseil  conclusions  of  two]y« ;  itnorf* 
ency  is  to  produce  bad  faith  on  tbs  p«t  rf 
a  minority,  to  induce  aa  apparent  aeqvs» 
cence  with  the  purpose  of  sabsegoeat  iiatoA . 
to  induce  tampering  with  indiytdosl  ^om 
subsequent  to  the  verdict.    But  as  to  ei«at 
acts,  they  are  accessible  to  the  kaowledit  d 
all  the  jurors ;  if  one  affirms  miaooadaci  ^ 
remaining  eleven  can  deny ;  one  caaaot  4» 
turb  the  action  of  the  twelya :  it  is  osrlm 
to  tamper  with  one,  for  the  elerea  osy  ^ 
heard.    Under  this  yiew  of  the  law  the  i6 
davits  were  properly  rpooiyad.    TWt  ie»*^ 
to  prove  something  which  did  noC  eaM*tiai*7 
inhere  in  the  verdict,  aa  overt  act,  opes  \t 
the  knowledge  of  all  the  Jury,  aad  aoc  ti^ 
within  the  personal  ooosdouiBeaa  of  oar  * 
The  subject  was  much  conaJdered  \if  ^ 
Justice  Gray,  then  a  member  of  tba  Soa^m 
Judicial   Court  of  Maasachoaetta,  ia  »«< 
ward  y.  Lea^tt,  107  Maaa.  4SS,  whm  >* 
merous  authorities  were  refemd  lo  lad  it 
plied,  and  the  concludoos  aaaouand,  *t>^ 
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a  WL  motion  for  a  new  trial  on  the  ground 
f  bias  on  the  part  of  one  of  the  jurors,  the 
videiice  of  jurors  as  to  the  motives  and  influ- 
Qces  which  affected  their  deliberations,  is 
:iAclixii8sible  either  to  impeach  or  to  support 
lie  irerdict.  But  a  juryman  may  testify  to 
ny  facts  bearing  upon  the  question  of  the 
xisteuce  of  any  extraneous  influence,  al- 
Uou^h  not  as  to  how  far  that  influence  op- 
ratcS  upon  his  mind.  So  a  juryman  may 
sstify  in  denial  or  explanation  of  acts  or 
eclarations  outside  of  the  jury  room,  where 
▼idence  of  such  acts  has  l>een  ^iven  as 
-round  for  a  new  trial.**  See  also  IHtchie  v. 
ff>£i^rooke,  7  Serg.  &  R.  468 ;  Benn  v.  Driver, 
N.  J.  L.  166;  JV^nw  v.  StaU,  18  Smedes  & 
1.  500  ;  Hawkins  v.  New  Orleans  P.  A  Pub, 
7a.  29  La.  Ann.  134,  140 ;  Whitney  ▼.  Whit- 
fia^n,  5  Mass.  406;  Hix  v.  Drury^  6  Pick. 
96. 

We  regard  the  rule  thus  laid  down  as  con- 
brmable  to  right  reason  and  sustained  by 
be  weight  of  authority.  These  afiidavits 
^ere  within  the  rule,  and  being  material, 
lieir  exclusion  constitutes  reversible  error. 
^  brief  examination  will  demonstrate  their 
nateriality. 

It  is  vital  in  capital  cases  that  the  jury 
^ould  pass  upon  the  case  free  from  external 
causes  tending  to  disturb  the  exercise  of  de- 
li berate  and  unbiased  judgment.  Nor  can 
\ny  ground  of  suspicion  that  the  administra- 
tion of  justice  has  been  interfered  with  be 
tolerated.  Hence,  the  separation  of  the  jury 
in  such  a  way  as  to  expose  them  to  tamper- 
ing, may  be  reason  for  a  new  trial,  variously 
held  as  absolute ;  or  prima  facie,  and  subject 
to  rebuttal  by  the  prosecution ;  or  contingent 
on  proof  indicating  that  a  tampering  really 
took  place.  Wharton,  Crim.  PI.  &  Pr. 
g§  821,  828,  824,  and  cases  cited. 

Private  communications,  possibly  preju- 
dicial, between  jurors  and  third  persons,  or 
witnesses,  or  the  ofllcer  in  charge,  are  abso- 
lutely forbidden,  and  invalidate  the  verdict, 
at  least  onless  their  harmlessness  is 'made  to 
appear. 

Indeed,  it  was  held  in  People  v.  Knapp, 
42  Mich.  267,  that  the  presence  of  an  officer 
during  the  deliberations  of  the  jury  is  such 
an  irregular  invasion  of  the  right  of  trial 
by  jury  as  to  absolutely  vitiate  the  ver- 
dict in  all  cases  without  regard  to  whether 
any  Improper  influences  were  actual  Iv  exert- 
ed over  the  jury  or  not.  And  in  J^tate  v. 
Snyder,  20  Kan.  806,  where  the  bailiff,  who 
had  charge  of  the  jury,  had  been  introduced 
and  examined  as  a  witness  on  behalf  of  the 
State  and  had  testifled  to  material  facts 
against  the  accused,  his  presence  in  the  jury 
room  during  the  deliberations  of  the  jury  was 
held  fatal  to  the  verdict. 

In  Qainey  v.  People,  97  111.  270,  the  Su- 
preme Court  of  Illinois  was  of  opinion  that 
the  presence  of  a  bailiff,  in  charge  of  a  jury 
in  a  capital  case^  in  the  jury  room  during  a 
part  of  their  deliberations,  was  a  grave  irreg- 
ularity and  a  breach  of  duty  on  the  part  of 
the  officers,  which  would  or  would  not  vi- 
tiate the  verdict,  depending  upon  the  cir- 
cumstances in  each  particular  case ;  and  the 
application  of  the  rule  in  State  v.  Snyder  was 
approved,    but  the  conclusi(fn   reached   in 
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People  T.  Knapp  was  not  fully  sanctioned. 
The  text-books  refer  to  many  cases  in  which 
the  action  of  the  officer  having  a  Jurv  in 
charge,  when  prejudice  might  have  resulted ; 
or  unauthorized  communications  having  a 
tendency  to  adverse  influence;  or  the  read- 
ing of  newspapers  containing  imperfect  re- 
ports of  the  trial,  or  objectionable  matter  in 
the  form  of  editorial  comments  or  otherwise, 
have  been  held  fatal  to  verdicts. 

The  Jury  in  the  case  before  us  retired  to 
consider  of  their  verdict  on  the  7th  of  Octo- 
ber, and  had  not  agreed  on  the  morning  of 
the  8th,  when  the  newspaper  article  was  read 
to  them.    It  is  not  open  to  reasonable  doubt 
that  the  tendency  of  that  article  was  injuri- 
ous to  the  defendant.     Statements  that  the 
defendant  had  been  tried  for  his  life  once      [1511 
before ;  that  the  evidence  against  him   was 
claimed  to  be  very  strong  by  those  who  had 
heard  all  the  testimony;  that  the  argument 
for  the  prosecution  was  such  that  the  aefend- 
ant's  friends  gave  up  all  hope  of  any  result 
but  conviction ;  and  that  it  was  expected  that 
the  deliberations  of  the  jury  would  not  last 
an  hour  before  they  would  return  a  verdict, 
could  have  no  other  tendency.    Nor  can    it 
be  legitimately  contended  tbat^the  miscon* 
duct  of  the  bailiff  could  have  been  otherwise 
than  preiudicial.     Information  that  this  was 
the  third  person  Clyde  Mattox  had  killed, 
coming  from  the  officer  in  charge,  precludes 
any  ouier  concludion.      We  should,   there- 
fore, be  compelled  to  reverse  the  judgment 
because  the  affidavits  were  not  received  and 
considered  by  the  court,  but  another  ground 
exists  upon  which  we  must  not  only  d»  this, 
but  direct  a  new  trial  to  be  granted.     ^ 

Dying  declarations  are  a(rmif>3.:^^le  on  a 
trial  for  murder  as  to  the  fact  of  the  homi- 
cide and  the  person  by  whom  it  was  commit- 
ted, in  favor  of  the  defendant  as  well  as 
a&rainst  him.  1  East,  P.  C.  858;  Bex  v. 
JSehaife,  1  Mood.  &  R.  661 ;  United  States  v. 
Taylor,  4  Cranch  C.  C.  888 ;  Moore  v.  State, 
12  Ala.  764 ;  Com.  v.  Matthem,  89  Ey.  287. 
But  it  must  be  shown  by  the  party  offering 
them  in  evidence  that  they  were  made  under 
a  sense  of  impending  death.  This  may  be 
made  to  appear  from  what  the  injured  person 
said ;  or  from  the  nature  and  extent  of  the 
wounds  inflicted,  being  obviously  such  that 
he  must  have  felt  or  known  that  he  could 
not  survive ;  as  well  as  from  his  conduct  at 
the  time  and  the  communications,  if  any, 
made  to  him  by  his  medical  advisers,  if  as- 
sented to  or  understand! ngly  acquiesced  in 
by  him.  The  length  of  time  elapsing  be- 
tween the  making  of  the  declaration  and  the 
death  is  one  of  uie  elements  to  be  consid- 
ered, although,  as  stated  bv  Mr.  Greenleaf, 
**it  is  the  impression  of  almost  inunediate 
dissolution,  and  not  the  rapid  succession  of 
death,  in  point  of  fact,  that  renders  the  tes- 
timonv  admissible.**  1  Greenleaf,  Ev.  (15th 
ed. )  §§  156,  157,  158 ;  State  v.  WenseU,  98  Mo. 
187 ;  Com.  v.  Haney,  127  Mass.  455 ;  Kehoe  v. 
Com,  85  Pa.  127 ;  Swisher  v.  Com,  26  Gratt. 
968;  State  v.  Schmidt,  78  la.  469.  In  Be-  [152] 
gina  v.  Perkins,  9  C.  <&  P.  895,  the  deceased 
received  a  severe  wound  from  a  gun  loaded 
with  shot,  of  which  wound  he  died  at  five 
o'clock  the  next  morning.     On  the  evening 
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of  the  day  on  which  he  was  wounded,  he 
was  told  by  a  surgeon  that  he  could  not 
recover,  made  no  reply,  but  appeared  de- 
jected. It  was  held  by  all  the  Judges  of 
England  Uiat  a  declaration  made  by  him 
at  that  time  was  receivable  in  evidence  on 
the  trial  of  a  person  for  killing  him  as  be- 
ing a  declaration  in  artieuio  mortis.  There 
the  declaration  was  against  the  accused, 
and  obviously  no  more  rigorous  rule  should 
be  applied  when  it  is  in  his  favor.  The 
point  is  to  ascertain  the  state  of  the  mind 
at  the  time  the  declarations  were  made.  The 
admission  of  the  testimony  is  justified  UDon 
the  jrround  of  necessity,  and  in  view  of 
the  consideration  that  the  certain  expecta- 
tion of  almost  immediate  death  will  remove 
all  temptation  to  falsehood  and  enforce  as 
strict  adherence  to  the  truth  as  the  obliga- 
tion of  an  oath  could  impose.  But  the 
evidence  must  be  received  with  the  utmost 
caution,  and  if  the  circumstances  do  not 
satisfactorily  disclose  that  the  awful  and 
solemn  situation  in  which  he  is  placed  is 
realized  by  the  dying  man  because  of  the 
hope  of  recovery,  it  ought  to  be  rejected. 
In  this  case  the  lapse  of  time  was  but  a  few 
hours ;  the  wounds  were  three  in  number  and 
one  of  them  of  great  severity ;  the  patient 
was  perfectly  conscious,  ana  asked  the  at- 
tending physician  bis  opinion,  and  was  told 
that  the  chances  were  all  against  him,  and 
that  the  physician  thought  then  was  no 
^'show  for  you  [him]  st  all.**  He  was  then 
Interrogated  as  to  who  did  the  .^boo^Dg,  and 
he  replied  that  he  did  not  kno  ;.  All  this 
was  admitted  without  objection.  Defend- 
ant's counsel  then  endeavored  to  elicit  from 
the  witness  whether,  in  addition  to  saying 
that  he  did  not  know  the  nartics  who  shot 
him,  Mullen  stated  that  he 'knew  Clyde  Mat- 
toz,  and  that  it  was  not  Clyde  who  did  so. 
The  question  propounded  was  objected  to 
on  the  sole  ground  of  incompetency,  and  the 
objection  sustained.  In  this,  as  the  case 
stood,  there  was  error.  80  long  as  the  evi- 
dence was  in  the  case  as  to  what  Mullen 
said,  defendant  was  entitled  to  refresh  the 
memory  of  the  witness  in  a  proper  manner 
and  bring  out,  if  he  could,  what  more,  if 
anything,  he  said  in  that  connection.  It 
was  not  inconsistent  with  Mullen's  state- 
ment Uiat  he  did  not  know  the  parties,  for 
him  also  to  have  said  that  he  knew  Mattoz 
was  not  one  of  them.  His  ignorance  of  who 
shot  him  was  not  incompatible  with  knowl- 
edge of  who  did  not  shoot  him.  We  regard 
the  error  thus  committed  as  justifying  the 
awarding  of  a  new  trial. 

The  judgment  ie  revened^  and  the  eauee  re- 
manded to  the  District  Court  pt  ^  United 
States  for  the  Distria  of  Kansas,  with  a  dhec- 
tion  to  grant  m  new  tnoL 
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Bedew  of  state  judgmen 
by  a  bankrupt  to  his 
tion. 


h   Where  the  iortadlotloo  of  tirii 
upon  the  ground  that  a  rlctit  or 
oUUlyset  up  and  claimed  ander  tke 
or  authoritj  of  the  United 
by  the  Judirmeot  sought  to  be 
appear  from  the  record  of  die 
right,  80  set  up  and  fitatmed. 
or  that  such  was  the 
the  judgment. 

2L   The  conveyance  of  land  bj  a 
assignee  passes  to  the  lattar  only 
as  the  bankrupt  has,  and  If  ths 
the  land  subsequently  frooi  the 
chases  only  such  interest  as  be 
have  conveyed,  originally,  to  bis 

8.    Whether  an  attorney  of 
quired  the  legal  title  to  land,  sfaoold 
pies  of  equity,  be  deemed  to  bav« 
title  for  his  client,  subject  to 
trust  in  regard  thereto,  la 
Federal  nature. 
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IN  ERROR  to  the  Supreme  Oovt 
State  of  niinois,  to  review  a  deoee 
ing  a  receiver  and  requiring  the 
convey  certain  lands  to  him  and  d' 
want  of  equity  certain  suits  for  the 
of  part  of  the  land.    On  moCioB  lo 
attlnn.    Affirmed, 

The  facts  are  stated  In  tbe  o^bloft. 

MfSftrs.'W.  C.  Ooud^  and  EL  8. 1 
for  defendant  in  error,  for  tbe  modoau 

Mr,  John  H.  Palmer  for  plaiadt 
lor,  opposed. 


Mr,  Justice  Harlan  deliToed  te 
ion  of  the  court : 

Tbe  principal  facts  appearing  npca  As 
present  motion  to  dismlM  tbeae  writs  of  a-- 
ror  for  want  of  jurisdiction  In  tbb  Goort « 
to  aifirm  the  decreea,  are  as  follows : 

By  deed  of  date  July  18th.  18Tt  Bmv 
F.  Clarke  and  others  oonveTed  to  WUImb 
H.  Colehour  certain  lands  fa  Cook  eowtr, 
Illinois,  embracing  thoae  here  la  diMc. 
subject  to  a  mortsrage  for  $4,000  held  W 
Marr  P.  M.  Palmer.  The  som  ci  $10.0M  «« 
paid  in  cash,  and  the  grantee  ezecated  kss 
notes,  aggregating  $86,000.  for  tbe  bal^n 
of  the  purchase  money ;  and,  for  the  p«rp«i 
of  securing  them,  executed  a  deed  oooTrrirc 
the  lands  to  V.  C.  Turner  in  trust.    Willba 

Noxa— JLt  toiiirCsdfeMoii  tn  »•  UWlai 
prsms  Cowt,  where  FMenU  qmmittm 
ore  drtnon  <n  QiioNcm  s(ahit«,  (rsaty.  «r 
see  notes  to  Martin  v.  Hnntiv*  4:  ST ; 
Zane.  is  654;  Williams  V.  Norrii,  te 

As  to  fwisOkUmcf  United  ames 
to  utfclore  state  Icn0  void  as  1m  eoMM 
stttution:  to  reotss  deorsss  eif  Otet 
structlonof  SLatelaws^sisienotesto 
T:  079,  and  Gommeroial  Bank  of 
tnirham.  If:  in. 
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Iaiisl>Toiigb,  Charles  W.  Colehoar,  Wesley 
dorrill,  and  Francis  M.  Corby  were  inter- 
ssted  in  the  profits  to  be  derived  from  their 
aie.  Hansbrough  sold  and  assigned  his  in- 
erest  to  Charles  W.  Colehour  and  Edward 
toby  ;  ajid  Charles  W.  Colehour  acquired 
lie  interests  of  Corby  and  Morrill.  Roby 
tzecuted  to  Hansbroueh  his  notes  for  $4,400, 
md  sulieequently  paid  them.  TheColehours 
ind  Rol>7  made  an  arrangement  for  subdivid- 
ing^ &o<l  sell  in  ff  the  property.  That  arrange- 
nent  ^rat  evlaenced  by  a  written  declara- 
rion  of  trust  made  by  William  H.  Colehour 
in  Ootober,  1878»  which  Charles  W.  Cole- 
lour  and  Edwimi  Roby  accepted,  and  by 
^liicli  it  was  provided,  amone  other  things, 
Lhftt  &fter  the  payment  of  all  sums  due  on 
tbe  notes  secured  on  the  land,  and  all  moneys 
Euiv&nced  for  its  development,  Roby  should 
be  entitled  to  one  fourth,  Charles  W.  Cole- 
hour to  one  half,  and  William  H.  Colehour 
to  one  fourth  of  the  net  profits.  Subse- 
quently, a  part  of  tbe  land  was  subdivided 
and  improved  by  grading  streets,  making 
ditcbes,  etc.,  and  a  part  sold,  freed  from  the 
lien  created  by  the  deed  of  trust  given  to 
Turner. 

It  may  be  here  stated  that  another  writ- 
ing i^as  produced  bearing  date  August  16th, 
1873,  and  purporting  to  be  a  declaration  of 
truat  with  respect  to  this  property. 

Cbarles    W.    Colehour,    September    22d, 
1876,   released  and  conveyed  to  William  H. 
Colehour  all  his  right,  title,  vid  interest  in 
certain  lands,  including  those  here  in  con- 
troversy ;  and,  subsequently,  August  80th, 
1878,  filed  his  petition  in  bankruptcy,  show- 
ing debts  to  the  amount  of  over  $800,000. 
Having  been  adjudged  a  bankrupt,  he  con- 
veyed his  property  and  interests  of  every 
kind,   according  to  the  course  and  practice 
of  the  conrt,  to  an  assignee  in  bankruptcy ; 
and  thereafter — the  answer  of  Roby  in  the 
principal   case  alleges — **said  Cbarles  W. 
Colehour  had  no  right  or  interest  therein. " 
The  same  answer,  referring  to  this  petition  in 
bankruptcy,  further  states:     *'Said  Charles 
W.   Colehour  having  In  1876,  for  a  sufficient 
and    valuable  consideration,  conveyed    all 
his  interest  in  and  to  said  land  and  all  claims 
thereon  to  said  William  H.  Colehour,  and 
having  no  interest  in  said  land  or  the  pro- 
ceeds thereof,  or  in  the  title  in  said  William 
H.  Colehour,  did  not  mention  the  same  or 
any  part  thereof  in  his  inventory  filed  in  said 
District  Court  of  the  United  States  in  such 
proceeding  in  bankruptcy ;  and  said  Charles 
W.  Colehour  had  not,  at  said  date,  to  wit, 
on  the  90th  day  of  August,  1^8,  any  rifirht, 
title,  or  interest  in  or  to,  or  claim  on,  said 
lands,  or  any  of  the  proceeds  thereof. " 

Itoby,  August  81st,  1878,  filed  his  petition 
in  bankruptcy.  Havine  been  adjudged  a 
bankrupt,  he  conveyed,  September  7th,  1878, 
all  his  assets  to  his  assignee,  and  afterwards, 
November  2dd,  1880,  was  discharged  from  all 
debts  and  claims  provable  against  his  estate 
existing  on  the  day  his  petition  in  bank- 
ruptcy was  filed. 

On  the  1st  day  of  May,  1879,  William  H. 
Colehour  executed  to  Charles  W.  Colehour  a 
deed,  covering  the  lands  in  dispute,  subject 
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to  the  terms  of  certain  declarations  of  trust 
which  the  grantor  had  previously  made. 

On  the  80th  of  Januar7,  1890,  Charles  W. 
Colehour  brought  a  suit  in  equity  (the  prin- 
cipal one  of  the  above  cases)  in  the  circuit 
court  of  Cook  county,  Illinois,  against  Ed- 
ward Roby  and  William  H.  Colehour.  For 
the  purposes  of  the  present  hearing  it  is  only 
necessary  to  state  that  the  theory  of  the  bill 
was  that  Roby,  by  fraud  and  in  violation  of 
his  obligations  as  attomev  for  the  plaintiff 
and  the  defendant  William  H.  Colehour, 
had  acquired,  at  execution  sales  and  other- 
wise, the  legal  title  to  the  lands  in  dispute, 
embraced  by  the  deed  of  trust  of  October, 
1878 ;  and  that  if  not  barred  in  equity  by 
his  acts  and  conduct  from  claiming  any  in- 
terest in  them,  he  was  entitled  to  only  one 
q^uarter  of  the  net  profits  after  all  debts  and 
hens  against  them  were  {)aid.  The  relief 
prayed  was  a  decree  declaring  a  certain  deed 
from  W.  H.  Colehour  to  Roby  to  be  void, 
and  that  it  be  set  aside  as  a  cloud  upon  the 
title  of  the  plaintiff  and  W.  H.  Colehour; 
that  a  receiver  be  appointed  to  whom  should 
be  conveyed  the  titles  claimed  by  the  re- 
spective parties ;  that  the  lands  be  sold  and 
the  proceeds  held  subject  to  the  final  decree 
in  the  cause:  that  the  plaintiff  and  W.  H. 
Colehour  be  decreed  to  be  the  owners  of  the 
equity  of  redemption ;  and  that  such  other 
relief  be  jriven  as  was  agreeable  to  equity. 

The  defendants  answered  the  bill,  and  W. 
H.  Colehour  filed  a  cross  bill  for  a  decree 
establishing  the  interests  of  the  parties  to  be 
one  fourth  in  Roby  and  W.  H.  Colehour, 
each,  and  one  half  in  Charles  W.  Colehour. 

In  his  answer  to  the  original  bill,  which 
stood  as  his  answer  to  the  cross  bill,  Roby 
denied  that  he  had  acted  in  bad  faith,  or 
that  the  relation  of  attorney  and  client  ex- 
isted between  him  and  the  Colehours,  or 
either  of  them,  at  the  time  he  purchased  the 
lands  in  dispute.  Referring  to  the  proceed- 
ings in  bankruptcy  against  him,  his  answer 
alleged  that  after  the  81st  day  of  August, 
1878,  the  date  of  the  filing  of  his  petition  in 
bankruptcy,  **  to  wit,  on  the  4th  day  of  Feb- 
ruary, A.  D.  1882,  the  assignee  in  bank- 
ruptcv  of  this  defendant  sold  the  assets  of 
this  (fefendant,  including  all  his  interest  de- 
rived under  the  said  declarations  of  trust, 
unto  this  defendant,  and  duly  assigned  and 
conveyed  the  same,  including  all  interest  in 
the  said  lands  embraced  in  said  declarations 
of  trust  from  said  William  H.  Colehour 
tO'  this  defendant,  and  said  sale  was  duly 
approved  and  made  absolute  by  the  said  dis- 
trict court ;  and  from  thenceforward  this  de- 
fendant has  been  the  owner  of  said  declara- 
tion of  trust  from  said  William  H.  Colehour 
to  this  defendant,  and  also  of  an  undivided 
half  of  the  said  declaration  of  truat  from 
said  William  H.  Colehour  to  William 
Hansbrough,  and  of  all  interests  and  claims 
arising  under  the  same,  or  either  of  them.** 

The  court,  while  acauitting  Roby  of  any 
actual  or  intentional  fraud,  held  that,  con- 
sistently with  the  relations  existing  between 
him  and  the  Colehours,  he  could  not,  at  the 
time  of  acquiring  the  titles  under  which 
he  claims,  buy  the  lands  and  hold  them  ad- 

•2S 


[1561 


[157] 


158-162 


Sdprsme  Cottbt  of  thb  XJhited  Statj 


Tersely  to  those  lointly  interested  with  him. 
Judge  Tuley,  delivering  the  opinion  of  the 
'  circuit  court  of  Cook  county,  said:  "The 
law  will  hold  Mr.  Roby  to  be  a  trustee  for 
the  Colehours,  for  C.  W.  Colehour  to  the 
extent  of  one  half,  and  W.  H.  Colehour  one 
quarter,  of  all  the  property  so  purchased 
by  him  under  or  through  such  judgment 
proceedings,  he,  however,  to  be  refunded  the 
moneys  which  he  has  paid  therefor.  He 
cannot  hold  the  property,  because  he  must 
be  treated  as  acquiring  it  while  the  relation 
of  attorney  and  client  existed.** 

A  decree,  in  accordance  with  these  views, 
was  entered,  appointing  a  receiver  of  the 

groperty,  requiring  Roby,  William  H.  Cole- 
our,  and  Charles  W.  Colehour  to  convey  to 
him  all  the  titles  to  the  lands  respectively 
acquired  or  held  by  them,  etc. 

At  the  same  time  the  court  dismissed  for 
want  of  ecjuity  certain  suits — three  of  the 
suits  mentioned  in  the  title  !to  this  opin- 
ion— which  Roby  had  instituted  for  the  re- 
covery of  part  of  the  lands  under  the  titles 
which,  as  stated,  he  had  acquired  by  pur- 
chase at  execution  sales  and  otherwise. 
These  suits  had  been  previously  consolidat- 
ed with  the  suit,  just  above  mentioned, 
brought  by  Charles  W.  Colehour. 
ri581  Upon  appeal  to  the  Supreme  Court  of  HI- 
''  inois,  the  decrees  of  the  circuit  court  of 
Cook  county  were  afltaied.  The  several 
cases  have  b^n  brought  here  for  review  upon 
writs  of  error.  In  the  record  is  a  certificate 
of  the  Chief  Justice  of  the  Supreme  Court 
of  Illinois,  in  which  it  was  stated  that  the 
court  decided : 

1.  That,  in  opposition  to  the  contention 
of  Roby,  the  proceedings  whereby  he  was 
adiudged  a  bankrupt  and  discharged  from 
•bligations,  etc.,  **did  not  operate  in  law 
ot  equity  to  discharge  said  Koby  from  all 
his  obligations,  liabilities,  duties  and  trusts 
with  respect  to  and  growing  out  of  his  in- 
terest in  said  lands  and  of  his  relations  to 
said  parties." 

3.  That  Roby  claimed  and  insisted  that 
under  and  by  virtue  of  the  provisions  of  the 
laws  of  the  United  States  ne,  as  purchaser 
from  his  assignee  In  bankruptcy,  took  sudi 
interest  as  a  stranger,  free  and  clear  from 
anv  duties  or  obligations  or  connections 
existing,  prior  to  his  petition  In  bank- 
ruptcy, between  him  and  the  Colehours,  or 
either  of  them,  and  that  the  above  deed  of 
May  1st,  1879,  was  void,  both  as  to  his  as- 
signee in  bankruptcy  and  to  him  as  pur- 
chaser from  such  assignee,  and  passed  no 
right  to  Charles  W.  Colehour;  ^but  this 
court  [the  Supreme  Court  of  Illinois]  decided 
against  all  the  said  claims  so  made  by  said 
Rob^,  and  also  decided  that  sudi  deed  was 
and  is  valid  against  said  assignee  in  bank- 
ruptcy, and  against  said  Roby  as  purdiaser 
from  such  assignee." 

3.  That  Roby  insisted  that  by  the  proceed- 
ings in  bankruptcy  against  Charles  W.  Cole- 
hour the  latter  was  devested  of  all  interest  in 
and  claims  upon  the  lands  in  his  present  bill 
mentioned  or  the  profits  thereof,  and  of  all 
interest  in  common  with  W.  H.  Colehour  or 
either  of  them,  and  that  he,  Roby,  was  by 
operation  thereof  exempted  from  all  claims 
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of  Charles  W.  Colehour  and  from  his  svit 
account  of  said  land,  and  Uiat  the 
effect  of  such  record  and  proceedings  in 
ruptcy  was  that  he  was  not  dargoble  *^ 
Charles  W.  Colehour;  ''but  thiscoort*  ^^ 
certificate  of  the  Chidf  Justice  prooeeda,  *^  ix 
considering  the  law  and  facts  of  tlie  i  m  i 
decided  against  the  claims  of  said  Boby  ^ 
pleaded,  claimed,  and  insisted  osi,  aad  de 
cided  that  such  was  not  the  legal 
and  effect  of   such   proceedings;  abJ 
Charles  W.  Colehour  had  a  right  to  soe 
said  instrument,  dated  May  ^.  1873,  QfW 
a  power  of  attorney  from  Williaa  H.  r 
Charles  W.  Colehour]  ;  that  said  deed 
May  1st,  1879,  was  and  is  valid  as 
saia  assignee  in  bankruptcy  and  a^minit 
Roby  as  purchaser  from  said  aasigner.  aaa 

fives  said  Charles  W.  Colehour  the  ri^  % 
efend  the  first  three  above  entitled  cmb 
against  tiaid  Roby  and  to  proeecute  the 
against  said  Roby,  and  to  cUim  and  t 
all  rights  of  partner,  trustee,  and  oo-i 
against  said  assignee  in  bankruptcy  of  m^ 
Roby  and  against  said  Roby  as 
such  assi^ee.* 

Has  this  court  jurisdiction  to 
decree  in  these  consolidated  canae 
statute  (Rev.  Stat.  §  709)  providinr  tkic  *• 
final  judgment  or  decree  in  any  swt  la  :V 
highest  court  of  a  State  where  any  tsit 
right,  privilege,  or  immunity  ia  dained 
der  the  Constitution,  or  any 
ity  exercised  under,  the  United  Ststea 
the  decision  is  against  the  title,  right, 
lege,  or  immuni^  specially  aei  np  or  < 
by  either  party,  under  such 
.     .     .    or  authority,  may   be 
and  reversed  or  afi&rmed  in  the  SapfCBM  Cuci: 
upon  a  writ  of  error?*  # 

This  question  is  a  close  o«e.    B«l  C 
though  it  does  not  appear  from  the  ofoim 
of  the  court  of  original  JuriadictioB,  or  dir 
opinion  of  the  Supreme  Court  of  Dli 
that  either  court  formally  peoMd 
question  of  a  Federal  nature,  the 
effect  of  the  decree  was  to 
versely  to  Roby,  the  rights  and  iounahMi 
claimed  by  him,  in  the  plendingt  and  pnd 
under  the  proceedings  in  oankrupccy  lo  vkn 
reference  has  been  made.     We  miat  set  kr 
understood  as  holding  that  the  cenifiortt  bae 
the  Chief  Justice  of  the  latter  oonrt  k  » 
itself,  and  without  reference  to  th«  icovi 
sufficient  to  confer  Jurisdiction  vpes  t^ 
court  to  re-examine  the  Jodgment  bek« 
Our  jurisdiction  being  invoked  npoa  At 
ground  that  a  right  or  immunitr,  special'T 
set  up  and  claimed  under  the  Cotimti-* 
or  authority  of  the  United  States,  hM  We 
denied  by  the  judgment  sought  to  be  i^ 
viewed,  it  must  appear  from  the  wemi  c" 
the  case  either  that  the  rights  so  k(  vp  as- 
claimed,  was  expressly  denied,  or  tlHi  u/* 
was  the  necessary  effect  in  la«  of  tht  }ad{ 
ment     Parmelee  v.  Lawren^  78  Z.  t    " 
Wall.  86,  88  [20 :  48,  491 ; 
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92  U.  S.  827,  829  [23:  511.  5121: 
United  Statee  Martg.  Co,  106  U.  & 
"27 :  795,  7971 ;  F&x  v. 
i.  54,  59  [81:  687,  688].     The  _ 
may  be  held  to  come  within  thu  rule.   i> 
view  of  the  certificate  by  the  CtM  hga^ 
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Tbia  coart  wQl  not  review  tbe  decisioD  of 
the  state  court  as  to  the  coDstructioo  of  tbe 
cootract,  wbieb  does  not  involve  a  construction 
of  tbe  state  statute  which  makes  tbe  statute 
repugnant  to  tbe  Constitution. 

(Jommereial  Bank  v.  Buckingham,  46  U.  8. 
6  How.  817(12: 169);  MeDonnah  v.  Millaudon, 
44  U.  8. 8  How.  698(11: 787);  Beet<yr  v.  A%hle)/, 
78  U.  8.  6  Wall  142  (18:  738);  Knox  v.  Ex- 
change Bank  of  Virffinia,  79  U.  8.  12  Wall. 
879  (80: 414);  Mmmijypi  A  M,  R.  Co.  T.  Bock, 

71  U.  8.  4  Wall.  177  (18:  881). 

The  judgment  of  the  state  court  contained 
BO  contract  obligation  within  the  protection  of 
tbe  (>>nslitution. 

JSalter  ▼.  UHea  d  B,  R.  Co,  86  N.  Y.  401; 
Ogden  v.  Saund^n,  25  U.  8.  12  Wheat  218 
(6:  606). 

Interest  is  given  as  damages  and  must  follow 
tbe  rule  ia  force  within  tbe  jurisdiction  where 
the  judgment  is  recovered. 

Ludicick  v.  Hvntzingcr,  6  Watts  &  S.  61.  69; 
United  Statu  Bjnk  v.  CJiapin,  9  Wend.  471; 
Maeomher  v.  Dunham,  8  Wend.  650;  Brewhter 
▼.  Wakefield,  68  U.  8.  22  How.  118  (16:801); 
Eu>eU  V.  Dagge,  108  U.  8.  148  (27: 682);  Burn- 
hisel  ▼.  Firman,  89  U.  8.  22  Wall.  170  (22: 766): 
Bofden  v.  Freedmans  -ftto".  dk  T,  Co,  100  U.  8. 

72  (25:  567);  Sanden  v.  Lake  Share  d  M.  S.  R, 
Co.  94  N.  Y.  641;  O^Brien  v.  7aung,^b  N.  Y. 
428.  47  Am.  Hep.  64;  Prouty  t.  JAike  Shore  dk 
M,  a.  R,  Co  95  N.  Y.  667. 

Tbe  rendering  of  a  judgment,  in  an  action 
to  enforce  payment  of  a  statutory  obligation, 
or  to  recover  damoges  for  a  tort,  is  nut  the 
making  of  a  contract  between  the  i-arties. 

Louudana  v.  New  Orieane,  109  U.  8.  285 
(27:986):  Chaw  ▼.  Curtis,  118  U.  8.  452  (28: 
1088);  Freeland  ▼.  WiUiana,  181  U.  8.  4U5 
(88: 198). 

The  opinions  delivered  upon  rendition  of 
tbe  judgment  of  tlie  state  court,  now  brought 
up  for  review  by  this  writ  of  error,  are  re- 
ported in, 

Prouty  V.  Dike  S/iore  db  Jf.  S,  R,  Co.  and 
O^Brien  v.  Young,  wpra. 

Mr,  Justice  Shlras  delivered  tbe  opinion 
of  the  court : 

John  S.  Prouty,  of  the  city  and  Stnte  of 
Kew  York,  was  a  bolder  and  owuer  of  cer- 
tain preferred  and  gimruntced  stock  of  the 
Michigan  Southern  A,  Morlheru  Indiana  Rail- 
road Company.  This  stock  was  issued  in  the 
city  of  New  York,  in  the  ye.-ir  1857,  and  the 
guurantei'd  dividends  and  interest  were  to  be 
there  paid.  Subsequently,  it  being  alleged 
ihat  the  said  companv  was  in  arrears  of  div- 
idends and  interesL.  due  Mr.  Prouty  us  holder 
and  owner  of  its  stock,  an  action  w:is  com- 
menced by  him  in  tbe  supreme  court  of  the 
State  of  New  York,  iu  and  for  the  city  and 
county  of  New  York,  speeiul  term,  upon  the 
equity  side,  to  compel  tbe  said  company 
Bpecincally  to  perform  its  contract  and  agrpe- 
ment  with  him.  During  the  pendency  of  the 
action,  evidence  was  prudueed  tending  to 
show  that,  after  the  commencement  of  the 
same,  the  said  company  was,  with  various 
other  companies,  merged  or  consolidated  into 
the  Lake  Shore  <&  Michigan  Southern  Railway 
Company,  the  present  defendant  in  error. 
Upon  this  evidence  the  consolidated  company 
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was  permitted  to  be  brought  in  as  defendant 
by  supplemental  complaint.  In  pursuance 
of  this  complaint,  after  a  trial  at  special 
term  the  supreme  court  on  motion  domed 
that  tbe  railroad  company  should  speciflcall  j 
perform  all  and  every  act  and  acts  necessary 
and  proper  for  the  specific  performance  of  the  [1641 
contract  and  agreement  in  the  findings  and 
decisions  of  the  special  term  set  forth,  and 
made  as  therein  stated,  with  the  plaintill  as 
bolder  and  owner  of  the  stock  in  question, 
and  to  pay  the  plaintiff  the  amount  of  the 
arrears  as  dividends,  being  $27,426.67  with 
interest,  the  whole  aggregating  $58,184.88; 
and  also  decreed  that  immediately  after  serv- 
ice of  a  copy  of  the  Judgment  the  company 
should  declare  and  nuike  payable,  and  pay 
out  of  any  of  the  net  earnings  of  the  com- 
pany, the  said  sum  of  $58,184.88,  together 
witt)  interest  thereon  from  the  entry  of  said 
judgment,  and  that  in  case  of  failure,  with- 
in thirty  days  after  service  of  the  Judgment, 
to  pay  the  said  sum  of  $53,184.86,  and  said 
interest,  the  plaintiff  should  have  execution 
therefor  against  tbe  defendant.  On  appeal 
by  tbe  defendant  from  this  decree  to  the  gen- 
eral term  of  the  supreme  court,  and  after- 
wards to  the  Court  of  Appeals,  the  decree 
was  affirmed,  and  was  entered  in  the  office  of 
the  clerk  of  the  county  of  New  York  on  the 
26th  day  of  January,  1878.  The  proceedings 
in  the  action  prior  to  this  decree  do  not  ap- 
pear in  the  record  before  this  court,  but 
such  facts  as  are  not  shown  by  tbe  record, 
and  which  deserve  to  be  stat«*d  *^ere,  are 
gathered  from  the  briefs  and  data  therein 
cited,  and  seem  to  be  undisputed. 

The  directions  of  the  said  decree  not  being 
complied  with,  on  the  2l8t  day  of  May.  1881, 
an  execution  was  duly  issued  for  the  amount 
of  the  decree,  with  interest,  and  thereupon 
the  defendant  company  paid  to  the  sheriff^ 
the  said  amount,  with  interest  at  the  rate  of 
seven  per  cent  per  annum  up  to  January  1, 

1880,  and  interest  at  the  rate  of  six  per  cent 
per  annum  from  January  1,  1880,  to  May  21, 

1881,  the  time  of  such  payment,  and  de- 
manded that  the  execution  oe  returned  sat- 
isfied. It  would  seem  that  the  reason  for  the 
refusal  to  pay  seven  per  cent  interest  after 
January  1,  1880,  was  the  passage  of  the  Act 
of  June  20,  1879,  of  tbe  legislature  of  the 
State  of  New  York,  changing  the  rate  of 
interest  upon  the  loan  or  forbearance  of  any 
money,  goods,  or  things  in  action  from  seven 
per  cent  to  six  per  cent  per  annum,  which 
Act,  UDon  January  1,  1880,  be^n  to  take 
effect.  Tbe  sheriff  and  plaintiff  received 
the  said  sum  on  account  and  demanded  an 
additional  amount,  which  would  be  the  bal- 
ance due  upon  computing  tbe  interest  at  the 

rate  of  seven  per  cent  per  annum  for  the  [16^1 
whole  time.  Thereupon,  the  railroad  com- 
pany, by  its  attorney,  obtained  a  rule  to  show 
cause  why  the  said  execution  should  not  be 
returned  fully  satisfied,  or  why  the  said 
judgment  should  not  be  discharged  and 
marked  satisfied  of  record,  or  why  the  slieriff 
should  not  be  forever  enjoined  from  making 
any  levy  or  sale  under  said  execution.  This 
application  was,  at  a  special  term  of  the 
supreme  court  of  New  York,  denied.  The 
general  term  of  the  sam^  ooQit  afterwards 
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afflnned  the  denial  of  this  motion  bj  the 
special  term.  An  appeal  was  then  taken  from 
tbe  said  ireneral  tenn  of  the  said  supreme 
court  to  the  Court  of  Appeals,  where  the  de- 
cision of  the  supreme  court  was  reversed, 
and  that  court  was  ordered  to  grant  the 
motion.  O'Brien  ▼.  Tcung,  05  NT  Y.  428 ; 
Prouty  T.  Lake  Share  d  M.  &  B,  G?.  95  N. 
Y.  667. 

The  complainant  thereupon,  by  a  writ  of 
error,  brought  the  matter  from  the  Court  of 
Apoeals,  which  is  the  highest  court  having 
jurisdiction  thereof  in  the  State  of  New 
York,  to  this  court. 

In  considering  this  case  we  shall  find  it 
convenient  to  have  before  us  certain  sections 
of  the  statutes  of  New  York,  namely : 
Rev.  Stat,  part  n.  chap.  4,  title  8 ;  enacted 
December  4,  1827,  and  taking  effect  Janu- 
ary 1,  1830,  1  Rev.  Stat.  771. 
**§  1.  The  rate  of  interest  upon  the  loan  or 
forbearance  of  any  money,  goods,  or  things 
in  action  shall  continue  to  be  seven  dollars 
upon  one  hundred  dollars  for  one  year,  and 
after  that  rate  for  a  greater  or  less  sum,  or 
for  a  longer  or  shorter  time.  ^ 
Laws  1879,  chap.  538,  p.  598.     An  Act  to 
Amend  the  Title  Containing  the  Section 
Above  Quoted,  Passed  Jime  20,  1879,  and 
Taking  Effect  January  1,  1880. 
"§1.  The  rate  of  interest  upon  the  loan 
or  forbearance  of  any  money,    goods,    or 
things  in  action  shall  be  six  dollars  upon 
one  hundred  dollars  for  one  year,  and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a 
[166]      longer  or  shorter  time ;   Out  nothing  herein 
contained  shall  be  so  construed  as  to  in  any 
way  affect  any  contract  or  obligation  made 
before  the  passage  of  this  Act. 

^§2.  All  acts  or  parts  of  acts  inconsistent 
with  the  pro^sions  of  this  Act  are  hereby 
reoealed 

"§3.  Thld  Act  shall  take   effect   on    the 
first  day  of  January,  1880." 
Laws  1877.  chap.  417,  pp.  468,  477.      (An 
enactment  of  June  2,  1876,  taking  effect 
September  1,  1877.) 

**§  1211.  A  Judgment  for  a  sum  of  money, 
rendered  in  a  court  of  record,  or  not  of  rec- 
ord, or  a  Judgment  rendered  in  a  court  of 
record  directing  the  payment  of  money,  bears 
interest  from  the  time  when  it  is  entered." 
The  first  question  we  have  to  consider  is 
the  effect  to  be  given  to  the  saving  clause 
contained  in  the  first  section  of  the  Act  of 
June  20,  1879,  which  provides  that  nothing 
therein  contained  shall  be  so  construed  as  to 
in  any  way  affect  any  contract  or  obligation 
made  before  the  passage  of  that  Act.  This 
question  is  answered  for  us  by  the  decision 
of  the  Court  of  Appeals  of  New  York  in 
this  very  case,  holding  that  this  saving 
clause  is  not  applicable  in  she  case  of  a 
judgment  like  tne  plaintiff's.  In  Lauieiana 
V.  Pilebury,  105  U.  8.  294  [26:  1095],  this 
court,  speaking  by  Mr.  Jwttiee  Field,  says : 
**  Whether  such  a  construction  [by  judicial 
decisions,  upon  a  clause  of  the  state  consti- 
tution] was  a  sound  one,  is  not  an  open 
question.  .  .  .  The  exposition  given  by 
the  highest  tribunal  of  the  State  must  tie 
taken  as  correct  so  far  as  contracts  made 
\mder  the  Act  are  concerned.    .  The 
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construction,  so  far  as  contract  obligations 
incurred  under  it  are  concerned,  constitutes 
a  part  of  the  law  as  much  as  if  embodied  in 
it.  So  far  does  this  doctrine  extend,  tliat 
when  a  statute  of  two  states,  expressed  in 
the  same  terms,  is  construed  differently  by 
the  highest  courts,  they  are  treated  by  us  as 
different  laws,  each  embodying  the  particular 
construction  of  its  own  State,  and  enforced 
in  accordance  with  it  in'  all  cases  arising  [167] 
under  it  The  rule  of  construction  adopted 
by  the  highest  court  of  the  State,  in  constru- 
ing their  own  constitution,  and  one  of  their 
own  statutes  in  a  case  not  involving  any 
question  re-examinable  in  this  court  under 
the  twenty-fifth  section  of  the  Judiciary 
Act,  must  be  regarded  as  conclusive  in  this 
court. "  BrovidejU  Inetitution  for  Samng^  of 
Boston  V.  Massachueettt,  78  U.  S.  6  Wall.  611, 
630,  [18 :  907, 9181 .  **  The  construction  given 
to  a  statute  of  a  State  bv  the  highest  judicial 
tribunal  of  such  State  is  regarded  as  a  part 
of  tbe  statute,  and  is  as  binding  upon  the 
courts  of  the  United  States  as  the  text." 
TjefflngtteU  v.  Warren  67  U.  8.  2  Black,  599. 
603,  [17 :  261,2621.  'ire  meaning  of  a  state 
statute,  declared  by  the  highest  court  of  a 
State,  is  conclusive  upon  this  court.  BandaU 
V.  Brigham,  74  U.  S.  7  Wall.  523,  541, 
[19:  285,293].  If,  then,  the  law  as  enacted 
by  the  legislature,  and  construed  by  the 
state  judiciary,  will  be  the  law  of  the  otate, 
it  follows  that  as  to  the  proper  construction 
of  the  statute  and  as  to  what  should  be  re- 
garded as  among  its  terms,  no  Federal  ques- 
tion could  arise.  The  most  that  could  be 
claimed  would  be  that  although  the  statute 
of  the  State  was  unobjectionable,  yet  the 
state  court  had  erroneously  construed  it. 
This  would  constitute  a  purely  judicial  er- 
ror, involving  no  Question  oi  Uie  validity 
of  the  law ;  which  latter  question  alone  is, 
by  the  plainest  possible  terms  of  the  Consti- 
tution and  Judiciary  Act,  subject  to  investi- 
gation here.  Assuming,  then,  that  the  stat- 
ute in  question  was  correctly  construed  by 
the  New  York  court,  our  only  inquiry  must 
be  as  to  the  validity  of  the  statute  itself,  as 
construed  by  the  state  court.  Did,  then,  the 
law  that  changed  the  rate  of  interest  there- 
after to  accrue  on  a  subsisting  Judgment,  in- 
fringe a  contract  within  the  meaning  of  vhe 
Constitution  of  the  United  States? 

Before  we  state  the  conclnsions  reached  by    . 
this  court,  the  contention  on  behalf  ot  the 
plaintiff  in  error  may  be  briefly  stated,  as 
follows : 

The  judgment  was  based  on  a  contract, 
which,  as  soon  as  it  became  a  cause  of  action 
by  the  failure  of  the  defendant  to  comply 
with  its  terms,  began,  under  the  then  existing 
law  of  the  State,  to  draw  interest  at  the  rate  riga\ 
of  seven  per  cent  per  annum,  and,  when  i^*^-* 
merged  into  Judgment,  was  entitled  to  diHw 
interest  at  that  rate  until  paid;  that  such 
judgment  was  itself  a  contract  in  the  con- 
stitutional sense ;  and  that  the  interest  accru- 
ing and  to  accrue  wss  as  much  a  part  of 
the   contract   as  the  principal  itself,    and  ^ 

equally  within  the  protection  of  the  Consti- 
tution. 

Interest  on  a  principal  sum  may  be  stip- 
ulated for  in  the  contract  itself,  either  to 
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run  from  the  date  of  the  contract  until  It 
matures,  or  until  payment  is  made ;  and  its 
payment  in  such  a  case  is  as  much  a  part 
of  the  obi  igation  of  contract  as  the  principal, 
and  equally  within  the  protection  of  the 
Constitution.  But  if  the  contract  itself  does 
not  provide  for  interest,  then,  of  course,  in- 
terest does  not  accrue  during  the  running 
of  the  contract  and  whether,  after  nuiturity 
and  a  failure  to  pay,  interest  shall  accrue, 
depends  wholly  on  the  law  of  the  State,  as 
declared  by  its  statutes.  If  the  State  declares 
that,  in  case  of  the  breach  of  a  contract,  in- 
terest shall  accrue,  such  interest  is  in  the 
nature  of  damages,  and,  as  between  the  par- 
ties to  the  contract,  Buch  interest  will  con- 
tinue to  run  until  payment,  or  until  the 
owner  of  the  cause  of  action  elects  to  merge 
it  into  Judgment. 

After  the  cause  of  action,  whether  a  tort 
or  a  broken  contract,  not  itself  prcscribine 
Interest  till  payment,  shall  have  been  merged 
into  a  judgment,  whether  interest  shall  ac- 
cnie  upon  the  Judgment  is  a  matter  not 
of  contract  between  the  parties,  but  of  legis- 
lative discretion,  which  is  free,  so  far  as 
the  Constitution  of  the  United  States  is  con- 
cerned, to  provide  for  interest 'as  a  penalty 
or  liquidated  damages  for  the  non-payment 
of  the  Judgment,  or  not  to  do  so.  When 
such  provision  Is  made  by  statute,  the  owner 
of  the  Judgment  is  of  course  entitled  to  the 
Interest  so  prescrit)ed  until  pavment  is  re- 
ceived, or  until  the  State  shall,  in  the  ex- 
ercise of  its  discretion,  declare  that  such  in- 
terest shall  be  changed  or  cease  to  accrue. 
Should  the  statutory  damages  for  non- pay- 
ment' of  a  Judgment  be  determined  by  a 
State,  either  in  whole  or  in  part,  the  owner 
of  a  Judgment  will  be  entitled  to  receive  and 
have  a  vesitsJ  right  in  the  damages  which 
shall  have  accrued  up  to  the  date  of  the 
legislative  change ;  but  after  that  time  his 
rights  as  to  interest  as  damages  are,  as  when 
h^  first  obtained  his  Judgment,  Just  what  the 
.legislature  chooses  to  declare.  He  has  no 
contract  whatever  on  the  subject  with  the 
defendant  in  the  Judgment,  and  his  right  is 
to  receive  and  the  defendant's  obligation  is  to 
pay,  as  damages,  Just  what  the  State  chooses 
to  prescribe. 

It  is  contended  on  behalf  of  the  plaintiff 
in  error,  as  stated  above,  that  the  Jud^ent 
is  itself  a  contract,  and  includes  within  the 
scope  of  its  obligation  the  duty  to  pay  in- 
terest thereon.  As  we  have  seen,  it  is  doubt- 
less the  duty  of  the  defendant  to  pay  the 
interest  that  shall  accrue  on  the  judgment,  if 
such  interest  be  prescribed  by  statute,  but 
euch  duty  is  created  by  the  statute,  and  not 
by  the  agreement  of  the  parties,  and  the  Judg- 
ment is  not  itself  a  contract  within  the  mean- 
ing of  the  constitutional  provision  invoked 
by  the  plaintiff  in  error.  The  most  important 
elements  of  a  contract  are  wanting.  There 
is  no  aggreqatio  mentium.  The  defendant 
has  not  voluntarily  assented  or  promised 
to  pay.  "A  Judgment  is,  in  no  sense,  a 
•contract  or  agreement  between  the  parties. " 
Wyman  v.  MiteheU,  1  Cow.  816,  821.  In 
McCkmn  v.  New  York  Cent,  dk  JET.  B,  R, 
Co.  50  N.  Y.  176,  it  was  said  that  ''a  statute 
liability  wants  all  the  elements  of  a  con- 
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tract,  consideration,  and  mutuality,  as  well 
as  the  assent  of  the  party.  Even  a  Judg- 
ment founded  upon  a  contract  is  no  con- 
tract." In  BidUeon  v.  Whytel,  8  Burr.  1645, 
it  was  held  by  Lord  Mansfield,  after  great 
deliberation,  and  after  consultation  with  all 
the  Judges,  that  *'a  Judgment  is  no  contract, 
nor  can  be  considered  in  the  light  of  a  con- 
tract :  for  judicium  redditur  in  invitum,  * 
To  a  edre  Jadai  on  a  Judgment,  entered  in 
18  Car.  IL  the  defendant  for  plea  alleged 
that  the  contract  upon  whicii  recovery  was 
had  was  usurious,  to  which  plea  the  plain- 
tiff demurred,  saving  that  Judgments  cannot 
be  void  upon  such  a  ground,  since  by  the 
Judgment  the  original  contract  which  is 
supposed  to  be  usurious  is  determined,  and 
cited  the  case  of  MiddUUm  v.  HaU,  Oouldsb. 
128,  and  Cro.  £liz.  688.  And  according  to 
this  the  plea  was  ruled  bad,  and  judgment 
given  for  the  plaintiff.  Bawe  v.  BeUaeevM^ 
1  Sid.  182.  "^To  a  edrefaeiae  on  a  Judg- 
ment by  confession,  the  defendant  pleaded 
that  the  warrant  of  attorney  was  ffiven  on 
an  usurious  contract.  And  upon  demurrer 
it  was  held  that  this  was  not  within  the 
statute  12  Anne  [of  ufiury],  or  to  be  got  at 
this  way,  for  this  is  no  contract  or  hssur- 
anoe,  a  Judflrment  being  redditum  in  incitum,  * 
Bush  V.  Obwer,  2  Strange,  1048.  In  Lou- 
inana  v.  PiUtmry,  105  H!  S.  285,  288 
[26:  1008],  in  which  it  was  contended  on 
behalf  of  an  owner  of  a  Judgment  that  it 
was  a  contract,  and  within  the  protection  of 
the  Federal  Constitution  as  such,  it  was  said 
that  ''the  term  'contract*  is  used  in  the  Con- 
stitution in  its  ordinary  sense,  as  signify- 
ing the  agreement  of  twL  or  more  minds, 
for  considerations  proceeding  from  one  to 
the  other,  to  do,  or  not  to  do,  certain  acts. 
Mutual  assent  to  its  terms  is  of  Its  very  es- 
sence." Where  the  transaction  is  not  based 
upon  any  assent  of  parties  it  cannot  be  said 
that  any  faith  is  pledged  with  respect  to  it, 
and  no  case  arises  for  the  operation  of  the 
constitutional  prohibition.  Garrieon  v.  New 
York,  88  U.  8.  21  A7all.  106.  208  [22:  612, 
614].  It  is  true  that  in  L^uitiana  ^.  Pile- 
bury,  and  in  Oarrieon  t.  New  York,  the 
causes  of  action  merged  in  the  Judgments 
were  not  contract  obligations,  but  in  both 
those  cases,  as  in  this,  the  court  was  dealing 
with  the  contention  that  the  Judgments 
themselves  were  contracts  vroprio  m'ffore, 

A  large  portion  of  the  able  argument  in  be- 
half of  the  plaintiff  in  error  was  directed  tea 
discussion  of  the  question  how  far  the  Legis- 
lature may  change  remedies  on  existing  con- 
tracts, without  impairing  their  obligation  in 
the  constitutional  sense,  and  our  special  at- 
tention was  asked  to  the  case  of  Gunn  v. 
BMTif,  82  U.  S.  15  Wall.  610  [21 :  212].  That 
was  a  case  wherein  this  court  neld  that,  as  re- 
spects a  creditor  who  had  obtained  by  his 
Judgment  a  lien  on  the  land  which  a  former 
exemption  secured  to  him  while  the  new  one 
destroyed  it,  the  law  creating  the  new  exemp- 
tion impaired  the  obligation  of  a  contract, 
and  was  unconstitutional  and  void.  The  doc- 
trine of  that  and  similar  cases  does  not  seem  to 
be  applicable  to  the  present  case.  Much  dis- 
cussion has  been  had  in  many  cases,  in  this 
and  other  courtti  in  the  attempt  to  fix  defi- 
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affirmed  the  denial  of  this  motion  by  the 
special  term.  An  appeal  was  then  taken  from 
the  said  general  term  of  the  said  supreme 
court  to  the  Court  of  Appeals,  where  the  de- 
cision of  the  supreme  court  was  reversed, 
and  tlukt  court  was  ordered  to  grant  the 
motion.  0*Brien  ▼.  Young,  05  NT  Y.  428 ; 
Pr(mty  t.  Lake  Shore  d  M.  &  B,  (^.  95  N. 
Y.  667. 

The  complainant  thereupon,  by  a  writ  of 
error,  brought  the  matter  from  the  Court  of 
Appeals,  which  is  the  highest  court  having 
jurisdiction  thereof  in  the  State  of  New 
York,  to  this  court. 

In  considering  this  case  we  shall  find  it 
convenient  to  have  before  us  certain  sections 
of  the  statutes  of  New  York,  namely : 
Rev.  Stat,  part  n.  chap.  4,  title  8 ;  enacted 
December  4,  1827,  and  taking  effect  Janu- 
ary 1,  1830,  1  Rev.  Stat.  771. 
**§  1.  The  rate  of  interest  upon  the  loan  or 
forbearance  of  any  money,  goods,  or  things 
in  action  shall  continue  to  be  seven  dollars 
upon  one  hundred  dollars  for  one  year,  and 
after  that  rate  for  a  greater  or  less  sum,  or 
for  a  longer  or  shorter  time. " 
Laws  1879,  chap.  538,  p.  598.     An  Act  to 
Amend  the  Title  Containing  the  Section 
Above  Quoted,  Passed  Jime  20,  1879,  and 
Taking  Effect  January  1,  1880. 
**§  1.  The  rate  of  interest  upon  the  loan 
or  forbearance  of  any  money,    goods,    or 
things  in  action  shall  be  six  dollars  upon 
one  hundred  dollars  for  one  year,   and  after 
that  rate  for  a  greater  or  less  sum,  or  for  a 
[166]      longer  or  shorter  time ;   Out  nothing  herein 
contained  shall  be  so  construed  as  to  in  any 
way  affect  any  contract  or  obligation  made 
before  the  passage  of  this  Act. 

**§  2.  All  acts  or  parts  of  acts  inconsistent 
with  the  prc^^sions  of  this  Act  are  hereby 
repealed. 

**g  8.  Thld  Act  shall  take   effect   on    the 
first  day  of  January,  1880." 
Laws  1877,  chap.  417,  pp.  468,  477.      (An 
enactment  of  June  2,  1876,  taking  effect 
September  1,  1877.) 

**§  1211.  A  judgment  for  a  sum  of  money, 
rendered  In  a  court  of  record,  or  not  of  rec- 
ord, or  a  Judgment  rendered  in  a  court  of 
record  directing  the  payment  of  money,  bears 
interest  from  the  time  when  It  is  entered." 

The  first  question  we  have  to  consider  is 
the  effect  to  be  given  to  the  saving  clause 
contained  in  the  first  section  of  the  Act  of 
June  20,  1879,  which  provides  that  noUiing 
therein  contained  shall  be  so  construed  as  to 
in  any  way  affect  any  contract  or  obligation 
made  before  the  passage  of  that  Act.  This 
question  is  answered  n>r  us  by  the  decision 
of  the  Court  of  Appeals  of  New  York  in 
this  very  case,  holding  that  this  saving 
clause  is  not  applicable  in  she  case  of  a 
Judgment  like  the  plaintiff's.  In  Louitiana 
V,  PiUimry,  106  U.  8.  294  [26:  1095],  this 
court,  speaking  by  Mr,  Jmtice  Field,  says : 
**  Whether  such  a  construction  [by  judicial 
decisions,  upon  a  clause  of  the  state  consti- 
tution] was  a  sound  one,  Is  not  an  open 
question.  .  .  .  The  exposition  given  by 
the  highest  tribunal  of  the  State  must  m 
taken  as  correct  so  far  as  contracts  made 
under  the  Act  are  concerned.     .  The 


construction,  so  far  as  contnct  obligitkn 
incurred  under  it  are  concerned,  ooosdtBtei 
a  part  of  the  law  as  much  as  if  embodied  is 
it.  So  far  does  this  doctrine  extend,  i^ax 
when  a  statute  of  two  states,  expresed  j 
the  same  terms,  is  construed  differently  Vr 
the  highest  courts,  they  are  tremted  by  «  a* 
different  laws,  each  embodying  the 
construction  of  its  own  State, 
in  accordance  wiUi  it  in  all 
under  it.  The  rule  of  constmctioB  mk/puA 
by  the  highest  court  of  the  Stale,  in  coacrv 
ing  their  own  constitution,  and  one  of  tbeir 
own  statutes  in  a  case  not  inTolving  bv 
question  re-examinable  in  this  ooort  naidar 
the  twenty -fifth  section  of  the  JodidtrT 
Act,  must  be  regarded  as  conclusive  ia  xkk 
court. "  ProviderU  Inttituticn  for  Saxim$^  ^ 
Boston  V.  MasMchuoetU,  7;{  U.  8.  6  WalL  <i: 
630,  [18 :  907, 918] .  **  The  constractioo  fiveE 
to  a  statute  of  a  State  bv  the  bighf«<  jodkul 
tribunal  of  such  State  is  regarded  as  a  pist 
of  the  statute,  and  is  as  binding  npaa  d« 
courts  of  the  United  States  as  the  ter  * 
LefflnotteU  v.  Warren  67  U.  S.  8  BUck,  ». 
603,  [17 :  261,2621.  'i/e  meaning  of  a  sGis* 
statute,  declared  by  the  highest  court  of  • 
State,  is  oonclusive'upon  this  court.  Baadii 
V.  Brigham,  74  U.  8.  7  Wall.  5»,  «: 
[19:  285,293].  If,  then,  the  law  as  fSUKitt 
by  the  legislature,  and  construed  bj  tk 
state  judiciary,  will  be  the  law  of  the  titB> 
it  follows  that  as  to  the  proper  cofutracti-e 
of  the  statute  and  as  to  what  should  be  r- 
garded  as  among  its  terms,  no  FedersI  qtm- 
tion  could  arise.  The  most  that  coaU  be 
claimed  would  be  that  although  the  itstsir 
of  the  State  was  unobjectionable,  yet  tihe 
state  court  had  erroneously  coosmied  it 
This  would  constitute  a  purely  lodidal  «• 
ror,  involving  no  question  of  the  vmlidit? 
of  the  law ;  which  latter  question  akne  li 
by  the  plainest  possible  terms  of  the  Oam^- 
tution  and  Judiciary  Act,  subject  to  iatt«- 
gation  here.  Assuming,  then,  that  the  «*- 
ute  in  question  was  correctly  comtiusd  W 
the  New  York  court,  our  only  iaqairy  ■>* 
be  as  to  the  validity  of  the  statute  itBH  m 
construed  by  the  state  court.  Did,  tha.  tkt 
law  that  changed  the  rate  of  interest  tam* 
after  to  accrue  on  a  subsisting  judneBC  ^ 
fringe  a  contract  within  the  meanYng  «f  ^ 
Constitution  of  the  United  Stales? 

Before  we  state  the  condnsioos  reacted  bf 
this  court,  the  contention  on  bedialf  ot  tt» 
plaintiff  in  error  may  be  brieflly  stttal  * 
follows : 

The  judgment  was  baaed  on  a  ooaiivl 
which,  as  soon  as  it  became  a  cause  of  tcte 
by  the  failure  of  the  defendant  to  ooaptv 
with  its  terms,  began,  under  the  then  cxitfisf 
law  of  the  SUte,  to  draw  interest  at  tkentt  | 
of  seven  per  cent  per  annum,  and.  «*<•  ' 
merged  into  judgment,  was  entitled  todav 
interest  at  that  rate  until  paid :  thst  mA 
judgment  was  itself  a  contract  in  the  (in- 
stitutional sense ;  and  that  the  intcwnt  teat- 
ing  and  to  accrue  was  as  much  a  ptft  d 
the  contract  as  the  principal  itseu,  >*' 
equally  within  the  protection  of  tke  Oam^ 
tution. 

Interest  on  a  principal  sum  wmj  bt  ^f- 
ulated  for  in  the  contract  itaelt  nitkr  n 
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a  from  the  date  of  the  contract  until  it 
ktures,  or  until  payment  is  made ;  and  its 
yment  in  such  a  case  is  as  much  a  part 
the  obi  i  gation  of  contract  as  the  principal, 
d  e^u&lly  within  the  protection  of  the 
»nstit\ition.  But  if  the  contract  itself  does 
»t  provide  for  interest,  then,  of  course,  in- 
rest  does  not  accrue  during  the  running 
the  contract  and  whether,  after  maturity 
kd  a  failure  to  pay,  interest  shall  accrue, 
spends  'Wholly  on  the  law  of  the  State,  as 
^Glared  \)j  its  statutes.  If  the  State  declares 
Lat,  in  case  of  the  breach  of  a  contract,  in- 
'rest  ahall  accrue,  such  interest  is  in  the 
ature  of  damages,  and,  as  between  the  par- 
ses to  the  contract,  Buch  interest  will  con- 
in  ue  to  run  until  payment,  or  until  the 
wner  of  the  cause  of  action  elects  to  merge 
t  into   judgment. 

After  the  cause  of  action,  whether  a  tort 
T  a  broken  contract,  not  itself  prescribing 
nterest  till  payment,  shall  have  been  merged 
nto  a  judgment,  whether  interest  shall  ac- 
711  e  upon  the   judgment  is  a  matter  not 
yi  contract  between  the  parties,  but  of  legis- 
lative  discretion,  which  is  free,   so  far  as 
the  Constitution  of  the  United  States  is  con- 
cerned, to  provide  for  interest 'as  a  penalty 
or  liquidated  damages  for  the  non- payment 
of   the  judgment,  or  not  to  do  so.      When 
«\ich  provision  is  made  by  statute,  the  owner 
of  the  judgment  is  of  course  entitled  to  Uie 
interest  so  prescribed  until  pavment   is  re- 
ceived, or  until  the  State  shall,  in  tlie  ex- 
ercise of  its  discretion,  declare  that  such  in- 
terest shall  be  changed  or  cease  to  accrue. 
Should  the  statutory  damages  for  non-pay- 
ment' pf  a  judgment  be  determined  by  a 
State,  either  in  whole  or  in  part,  the  owner 
of  a  judgment  will  be  entitled  to  receive  and 
have  a  Tesunl  right  in  the  damages  which 
shall  have  accrued  up  to  the  date  of  the 
legislative  change ;  but  after  that  time  his 
rights  as  to  interest  as  damages  are,  as  when 
h^  first  obtained  his  judgment,  just  what  the 
.cicgislature  chooses  to  declare.    He  has  no 
contract  whatever  on  the  subject  with  the 
defendant  In  the  judgment,  and  his  right  is 
U>  receive  and  the  defendant's  obligation  is  to 
pay,  as  damages,  just  what  the  State  chooses 
to  prescribe. 

It  is  contended  on  behalf  of  the  plaintiff 
in  error,  as  stated  above,  that  the  jud^ent 
is  itself  a  contract,  and  includes  within  the 
acope  of  its  obligation  the  duty  to  pay  in- 
terest thereon.    As  we  have  seen,  it  is  doubt- 
less the  duty  of  the  defendant  to  pay  the 
interest  that  shall  accrue  on  the  judgment,  if 
such  interest  be  prescribed  by  statute,  but 
such  duty  is  created  by  the  statute,  and  not 
by  the  agreement  of  the  parties,  and  the  judg- 
ment is  not  itself  a  contract  within  the  mean- 
ing of  the  constitutional  provision  invoked 
by  the  plaintiff  in  error.    The  most  important 
elements  of  a  contract  are  wanting.    There 
is  no  offffreaatio  mentium.     The  defendant 
has  not   voluntarily  assented  or  promised 
to  pay.      *'A  judgment  is,  in  no  sense,  a 
•contract  or  agreement  between  the  parties." 
Wyman  v.  MitcheU,  1  Cow.   816,    821.     In 
McC<mn    ▼.    Nmt  York  Cent,   dk  JET.  B,  R. 
Co.  50  N.  T.  176,  it  was  said  that  ''a  statute 
liability  wants  all  the  elements  of  a  con- 

116  C/S. 


tract,  consideration,  and  mutuality,  as  well 
as  the  assent  of  the  party.  Even  a  judg- 
ment founded  upon  a  contract  is  no  con- 
tract. **  In  Bidleson  v.  Whytel,  8  Burr.  1645, 
it  was  held  by  Lard  Mansfield,  after  great 
deliberation,  and  after  consultation  with  all 
the  judges,  that  *'a  judgment  is  no  contract, 
nor  can  be  considered  in  the  light  of  a  con- 
tract :  for  judicium  redditur  in  invitum,  ^ 
To  a  ddre  Jadai  on  a  judgment,  entered  in 
18  Car.  n.  the  defendlant  for  plea  alleged 
that  the  contract  upon  whidi  recovery  was 
had  was  usurious,  to  which  plea  the  plain- 
tiff demurred,  saving  that  judgments  cannot 
be  void  upon  such  a  ground,  since  by  the 
judgment  the  original  contract  which  is 
supposed  to  be  usurious  is  determined,  and 
cited  the  case  of  JUiddletan  ▼.  Hall,  Oouldsb. 
128,  and  Cro.  Eliz.  588.  And  according  to 
this  the  plea  was  ruled  bad,  and  judgment 
given  for  the  plaintiff.  Baue  v.  BeUagevs, 
1  Sid.  182.  "^To  a  sdre  facias  on  a  judg- 
ment by  confession,  the  defendant  pleaded 
that  the  warrant  of  attorney  was  ffiven  on 
an  usurious  contract.  And  upon  demurrer 
it  was  held  that  this  was  not  within  the 
statute  12  Anne  [of  usury],  or  to  be  got  at 
this  way,  for  this  is  no  contract  or  assur- 
ance, a  judgment  being  redditum  in  inciium,  * 
Bush  V.  OoiDer,  2  Strange,  1048.  In  Lou- 
isiana V.  PiUbury,  105  U!  8.  285,  288 
[26:  1008],  in  whidi  it  was  contended  on 
behalf  of  an  owner  of  a  judgment  that  it 
was  a  contract,  and  within  the  protection  of 
the  Federal  Constitution  as  such,  it  was  said 
that  ''the  term  'contract'  is  used  in  the  Con- 
stitution in  its  ordinary  sense,  as  signify- 
ing the  agreement  of  twL  or  more  mincto, 
for  considerations  proceeding  from  one  to 
the  other,  to  do,  or  not  to  do,  certain  acts. 
Mutual  assent  to  its  terms  is  of  its  very  es- 
sence." Where  the  transaction  is  not  based 
upon  any  assent  of  parties  it  cannot  be  said 
that  any  faith  is  pledged  with  respect  to  it, 
and  no  case  arises  for  the  operation  of  the 
constitutional  prohibition.  Garrison  v.  New 
York,  88  U.  S.  21  A7all.  196,  208  [22 :  612, 
614].  It  is  true  that  in  Louisiana  ^.  PUs- 
bury,  and  in  Garrison  ▼.  Ifew  Tori,  the 
causes  of  action  merti^ed  in  the  judgments 
were  not  contract  obligations,  but  in  both 
those  cases,  as  in  this,  the  court  was  dealiuic 
with  the  contention  that  the  judgments 
themselves  were  contracts  proprio  vigors, 

A  large  portion  of  the  able  argument  in  be- 
half of  Uie  plaintiff  in  error  was  directed  to  a 
discussion  of  the  question  how  far  the  Legis- 
lature may  change  remedies  on  existing  con- 
tracts, without  impairing  their  obligation  in 
the  constitutional  sense,  and  our  special  at- 
tention was  asked  to  the  case  of  Gunn  ▼. 
Barry,  82  U.  8.  15  Wall.  610  [21 :  212].  That 
was  a  case  wherein  this  court  neld  that,  as  re- 
spects a  creditor  who  had  obtained  by  his 
judgment  a  lien  on  the  land  which  a  former 
exemption  secured  to  him  while  the  new  one 
destroyed  it,  the  law  creating  the  new  exemp- 
tion impaired  the  obligation  of  a  contract, 
and  was  unconstitutional  and  void.  The  doc- 
trine of  that  and  similar  cases  does  not  seem  to 
be  applicable  to  the  present  case.  Much  dis- 
cussion has  been  had  In  many  cases,  in  this 
and  other  courtti  In  the  attempt  to  fix  defi- 
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nltely  the  line  between  the  alterations  of  the 
remedy  which  are  deemed  legitimate,  and 
those  which,  under  the  form  of  modifying 
the  remedy,  impair  substantial  rights.  But 
if  we  are  right  in  our  view  of  the  nature  of 
the  present  case,  we  are  not  called  upon  to 
review  or  consider  those  cases.  If  it  be  true, 
as  we  have  endeavored  to  show,  that  interest 
allowed  for  non-payment  of  Judgments  is  in 
the  nature  of  statutory  damages,  and  If  the 
plaintiff  in  the  present  case  has  received  all 
such  damages  which  accrued  while  his  judg- 
ment remained  unpaid,  there  is  no  change 
or  withdrawal  of  remedy.  His  ri^ht  was  to 
collect  such  damages  as  the  State,  m  its  dis- 
cretion, provided  should  be  paid  by  defend- 
ants who  should  fail  to  promptly  pay  judg- 
ments which  should  be  entered  against  them, 
rjid  such  right  has  not  been  destroyed  or  in- 
terfered with  by  legislation.  The  discretion 
exercised  by  the  legislature  in  prescribing 
what,  if  any,  damages  shall  be  paid  by  way 
of  compensation  for  delay  in  the  payment  of 
judgments  is  based  on  reasons  of  public 
policy,  and  is  altogether  outside  the  sphere 
of  private  contracts.  ^' 

The  well  settled  rule  that  in  a  suit  on  this 
New  York  judgment  in  another  State  the 
interest  recoverable  is  that  allowed  by  the 
latter,  points  to  the  conclusion  that  such 
interest  Is  in  the  nature  of  damages,  and  does 
not  arise  out  of  any  contract  between  the 
parties ;  for,  as  Is  said  by  Ohirf  Justice  Mar- 
shall in  Ogden  v.  Saunders,  25  U.  8.  12 
Wheat.  213,  848  [6:  006,  650],  ""if  the  law 
becomes  a  part  of  the  contract,  change  of 
place  woula  not  expunge  the  condition.  A 
contract  made  in  New  York  would  be  the 
tame  in  any  other  State  as  in  New  York,  and 
would  still  retain  the  stipulation  originally 
introduced  into  it." 

The  further  contention  of  the  plaintiff  in 
error,  that  he  has  been  deprived  of  his  prop- 
joty  without  due  process  of  law,  can  be  more 
readily  disposed  of.  If,  as  we  have  seen, 
the  plaintiff  has  actually  received  on  account 
of  his  judgment  all  that  he  is  entitled  to 
receive,  he  cannot  be  said  to  have  been  de- 
prived of  his  property ;  and  whether  or  not 
a  statutory  change  in  the  rate  of  interest 
thereafter  to  accrue  on  the  judgment  can  be 
regarded  as  a  deprivation  of  property,  the 
adjudication  of  the  plaintiff's  claims  by  the 
courts  of  his  own  State  must  be  admitted  to 
be  due  process  of  law.  Nor  are  we  author- 
ized by  the  Judiciary  Act  to  review  this 
Judgment  of  the  state  court,  because  this 
udgment  refuses  to  give  effect  to  a  valid 
contract  or  because  such  judgment  in  its  ef- 
fect impairs  the  obligation  of  a  contract  If 
we  did,  every  case  decided  in  the  state  courts 
could  be  brought  here,  when  the  party 
setting  up  a  contract  alleged  that  the  court 
took  a  different  view  of  its  obligations  from 
that  which  he  held.  Knox  v.  Exchange  Bank 
0jVa.l9  U.  8. 12  Wall. 879, 883  [20:414,  415]. 

The  result  of  these  views  is,  that  we  find 
no  error  in  the  record,  and  that  the  judgment 
of  the  New  York  Court  of  Appeals  is  accord- 
ingly affirmed. 


Mr,  Justice  HarUui  dissenting : 

In  an  action  brought  In  the  Supreme  Court 
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of  New  York  by  John  8.  Prooty  agaiattht 
Lake  Shore  &  Michigan  Sootheni  Baiivij 
Company  and  others  to  compel  the  sp&atr 
performance  of  a  certain  oootnci,  it  wm  m 
adjudged,  January  26th,  1878,  that  the  as 
pany  pay  the  plaintiff  oat  of  its  net  tanap 
$53,184.88.  "together  with  interest  tfaom 
from  the  entry  of  said  judgment,*  Itw]fii»± 
adjudged  that  if  the  company,  witbiattiar 
specified,  failed  to  pay  to  the  plaintif  tif 
above  principal  sum  **aDd  such  iiiitnA' 
the  plaintiff  might  have  execution  tkenfr 
against  the  defendant.  Judgment  vai  «!» 
entered  in  plaintiff's  favor  for  $1.437. T3  f-r 
his  costs  and  allowance  in  the  action. 

By  the  statutes  of  New  York,  in  force  wm 
this  judgment  was  rendered,  seven  per  cat 
was  the  legal  rate  of  interest.    It  was  prarx 
ed  that  "every  judgment  shall  betr  itknc 
from  the  time  of  p^ecting  the  ssne.'  Um 
is,  "  from  the  time  when  it  is  entered.'  Ian 
of  1844,  chap.  824 :  Rev.  Stat  N.  T.  TTi 
pt.  n.  chap.  4,  title  8 ;  Laws  of  1877,  due 
417,  pp.    408,    477.     It    was  also  prondad 
that  **  whenever  a  judgment  shall  be  reaissc 
and  execution  shall  be  issued  thersoa.  it^l 
be  lawful  to  direct,  upon  such  exccntifla  ar 
collection  of  interest  upon  the  aaoatreci* 
ered,  from  the  time  of  reoowiag  tk  wms 
until  such  amount  be  paid,* 

Execution  was  issued  on  the  above  jidf 
ment,  and,  by  written  indorsement  upa  r. 
the  sheriff  was  directed  to  collect  tkn*a 
$54,622.61  (which  was  the  agmgateiBRSi 
principal  and  costs,  adjodgea  in  fsvor  of  ** 
plaintiff)  with  interest  at  seven  per  etf 
from  the  date  of  the  j  udmnent.  Was  it  tm 
petent  for  the  Legialatore,  by  the  let  d 
1879,  which  took  dect  January  lit,  IM.  t 
reduce  to  six  per  cent  the  interat  colkctilir 
aftfr  its  passage,  on  the  above  judgnm*  I 
think  it  was  not,  and,  therefore,  disseat  ta 
tbe  opinion  and  Judgment  of  the  eout 

It  may  be  conceded,  for  the  pvpoM  ^ 
this  case,  that  a  judgment,   into  vUi  ii 
merged  a  contract  th£t  does  not  itKlf  p*^ 
vide  for  interest,  will  bear  interest  m  m?  ^ 
prescribed  by  the  statute  in  force  win  tkr 
j  udgment  is  entered,  whatever  may  bave  bMi 
the  rate  of  interest  upon  judgiMBt  it  Hr 
time  such  contract  was  made.    Bat  it  dos 
not  follow  when  interest  is  given  by  s  }«if 
ment  in  conformity  with  the  statots  ia  tax 
when  it  is  rendered,  that  the  rigitt  thai  ^ 
quired  can  be  affected  or  taken  away  br  m^ 
sequent  le£[islation.     The  ditBcultr  «■* 
met  by  saying  that  the  allowance  «  iaftn* 
upon  9k  judgment  is  wholly  withia  Jtfwiifi'' 
discretion,  and  not  a  matt^  of  a^iLtmr*J»- 
tween  the  parties.    Bights  may  be  aeqtiiv 
by  legislation  that  cam  «  «  be  taken  snyjf 
subsequen  t  enactments.     When  the  j^^f*^ 
in  question  was  rendered  the  pUistif  *» 
entitled,  by  statute,  to  require  the  coll«** 
of  interest  upon  the  amount  reoofcredta 
the  time  of  tne  recovery  "  until  socb  ««■* 
be  paid.*    And  that  right  was sMennl u  w 
mode  prescribed,  when  the  plaJatif  br  b» 
indorsement  on  the  executioB  ''^l**''"  ?f 
sheriff  to  collect  the  amount  •d]ad^«^«^ 
seven  per  cent  interest  till  paid.    Altbnc* 
the  contract  upon  which  the  jodp»t^J"* 
based  did  not,  in  terms,  provids  nr  isto^ 
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MARY  ELLEN  HARDEE  bt  al.,  Easn., 

«. 
BENJAMIN  J.  WILSON. 

IBee  8.  C.  Reporter^  ed.  tT^lSSJ 

Partiei  to  an  appeal— joint  dtfendanti. 

L  The  genenil  rule  is  that  all  the  parties  defend- 
ant, where  the  decree  is  a  Joint  one,  must  Joiq 
In  the  appeal. 

S.  Where  an  appeal  Is  brought  by  one  of  seved 
Joint  defendants,  without  a  summons  and  sesr- 
anoe,  or  equivalent  prooeedlngs,  the  appea^will 
be  dismissed. 

[No.  84.] 

Argued  If  op,  $,  189£.    Decided  .Tav.  Ml.  1892, 

APPEAL  from  a  decree  o'i,be  Circait  Court 
of  the  United  States  %t  the  Southern  Dis- 
trict of  Georgia,  declarij;  that  a  trust  deed  in 
favor  of  ADoie  E.  M&or  was  void,  and  that 
the  deed  to  John  Lulardee  was  only  security 
for  the  payment  q'%  certaio  sum  of  money. 
Diemiseed, 

The  facts  arottated  in  the  opinion. 

Heeen.  Wa«  D.  Harden  and  C.  N. 
Wert  for  appliant. 

Jfesirt.  ttonuM  P.  Ravenel*  Btifus  E, 
Luter  Uk^ivinffiton  Kenan  for  appellee. 

Mr.  JUtiee  ShlrMi  deliyered  the  opinion 
of  thejiuTt : 

It  aj^ears  by  this  record  that  Benjamin  J. 

Wil9fi  filed  in  the  Superior  Court  of  Wash- 

county,  in  the  State  of  Georgia,  his 

»f  oumplaint  against  James  M.  Minor, 

[ie  E.  Minor,  and  John  L.  Hardee,  and 

the  cause  was  subsequently  removed 

the  Circuit  Court  of  the  United  SUtes 

the  Southern  District  of  Georgia.    In  his 

jll  the  complainant  charj^ed  that  a  certain 

conveyance  of  land,  made  on  the  18th  day  of 

March,  1876,  by  saia  James  M.  Minor  to  him- 

180]  ^If  as  trustee  for  his  wife,  Annie  E.  Minor, 

and  a  certain  other  deed  of  conveyance  of  the 

same  lands,  made  on  the  6th  day  of  Febru- 

'  ary,  1877,  to  John  L.  Hardee,  were  witliout 

consideration,  and  with  the  intention  of  put- 

•   ting  said  lands  bevond  the  reach  of  his  cred- 

'    iters,  and  particularly  with  the  intention  to 

.    delay,  hinder,   and  aefraud   him,  the  said 

complainant,  in  the  collection  of  a  certain 

'     judgment  in  his  favor  against  Minor,  and 

prayed  that  said  deeds  might  be  declared 

f      null  and  void  as  to  his  said  demand. 

Answers  were  filed  to  this  bill  by  Hardee, 
and  by  Minor  and  his  wife,  and  the  case  was 
■o  proceeded  with  that,  on  the  12th  day  of 
December,  1887,  a  final  decree  was  entered 
declaring,  in  effect,  that  the  trust  deed  in 
favor  of  Minor's  wife  was  void,  and  that  the 
deed  to  Hardee  could  only  operate  as  a  se- 
curity for  the  payment  of  a  certain  sum  of 
money  found  to  be  due  Hardee  on  an  account 
stated  by  a  master. 
From  this  decree  Hardee  has  appealed,  and 

'ScfTE.—AM  to  partiee  in  error^  who  neeesaary^  see 
noU  Owlngs  v.  Klnoannon,  8:727. 

That  only  partieB  to  record  can  ^e  heard  on  appeal 
or  writ  of  error^  see  note  to  Harrison  v.  Nixon,  9; 
flOL 
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the  question  presnts  itself  whether  his  ap- 
peal can  be  mini  in  the  absence  of  Minor 
and  his  wiff  who  were  codefendants  with 
him  in  thecourt  below,  and  who  have  taken 
no  appee." 

Undubtedly  the  general  rule  is  that  all 
the^  nrties  defendant,  where  the  decree  is  a 


V  Kineannon, 


7  Pet.  899  [8 


jQ&t  one,  must  Join  in  the  appeal.     Owinae 
,  82  U.  8. 

.  C 

[18:  810]. 


Jusrina  v.  Oavaioe,  78  U.  8.  6  Wall 


:727T; 
U.  805 


In  the  present  case,  Hardee,  the  appellant, 
complains  that  the  decree  below  was  wrong, 
as  respects  him,  In  two  particulars :  First, 
in  declaring  that  the  deed,  absolute  In  form, 
from  Minor  and  wife  to  him,  was  merely  a 
security ;  and,  second,  if  the  deed  were  a  se- 
curity only,  in  fixing  the  amount  of  his  debt 
at  too  small  a  sum.  And  as  it  was  the  in- 
terest of  Minor  and  wife  to  have  their  deed 
to  Hardee  held  to  be  a  security,  merely,  and 
also  to  have  the  debt  thereby  secured  found 
as  small  as  possible,  particularly  as  the  de- 
cree gave  them  a  beneficial  interest  in  the 
proceeds  of  the  sale  of  the  land  ordered  by 
the  decree,  it  was  contended  that  it  would 
be  for  the  interest  of  Minor  and  wife  to 
have  the  decree  stand,  and  that  hence  Hardee 
might  prosecute  his  appeal  alone. 

At  the  same  time  it  was  said  that  If  this 
were  not  so,  the  Minors  had  disclaimed  any 
interest.  But  the  disclaimer  was  nothing 
more  than  that  the  Minors  agreed  with  the 
position  taken  by  Hardee,  which,  however,  I* 811 
the  circuit  court  held  to  be  untenable.  And 
it  further  appears  that  one  matter  in  contro- 
versy in  the  court  below  was  the  vulidity  of 
the  deed  of  trust  declared  by  Minor  in  favor 
of  his  wife,  and  which  deed  was  declared  by 
the  decree  in  the  court  below  to  have  been 
given  without  consideration,  and  in  fraud 
of  Wilson  and  other  creditors  of  Minor,  and 
as  respects  this  feature  of  the  decree  it  was 
tlie  right  of  Minor  and  wife  to  have  taken 
an  appeal.  In  the  case  of  Maeterean  t.  Hem- 
dim,  77  U.  S.  10  Wall.  416  [19:  958],  it  was 
held  that,  "It  is  the  established  doctrine  of 
this  court  that  In  cases  at  law,  where  the 
judgment  is  joint,  all  the  parties  against 
whom  it  is  rendered  must  join  in  the  writ  of 
error ;  and  in  chancery  cases,  all  the  parties 
against  whom  a  joint  decree  is  rendered  must 
join  in  the  appeal,  or  they  will  be  dismissed. 
There  are  two  reasons  for  this :  1.  That  the 
successful  party  may  be  at  liberty  to  proceed 
in  the  enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to  have 
it  reviewed.  2.  That  the  appellate  tribunal 
shall  not  be  required  to  decide  a  second  or 
third  time  the  same  question  on  the  same 
record.  In  the  case  of  Williams  v.  Bank  of 
CT.  A,  24  U.  S.  11  Wheat.  414  [6:  608],  the 
court  says  that  where  one  of  the  parties  re- 
fuses to  loin  in  a  writ  of  error,  it  is  worthy 
of  considferation  whether  the  other  may  not 
have  remedy  by  summons  and  severance ;  and 
in  the  cose  of  Todd  v.  Daniel,  41  U.  S.  18 
Pet.  521  riO :  1054],  it  is  said  distinctly  that 
such  is  the  proper  course.  This  remedy  is 
one  which  has  fallen  into  disuse  in  modem 

gractice,  and  is  unfamiliar  to  the  profession ; 
ut  it  was,  as  we  find  from  an  examinstion 
of  the  books,  allowed  generally,  when  more 
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to  interest,  at  seven  per  cent,  had  become  es- 
tablished, up  to  the  passage  of  the  last  Act, 
and  could  not  be  affected  dj  its  provisions, 
with  equal  force  it  could  be  said  that  the 
right  to  interest  from  the  entry  of  the  judg- 
ment, until  the  payment  of  the  principal, 
was  established  by  the  Judgment.  Nor  do  I 
see  why,  under  the  principles  of  the  opinion, 
it  was  not  competent  for  the  Legislature  to 
have  increased  the  rate  of  interest,  and  thus 
compelled  the  defendant  to  pay  more  than  it 
was  bound  to  pay  when  the  judgment  was 
rendered. 

Look  at  the  question  in  another  aspect 
Suppose,  by  the  law  in  force  when  a  judg- 
ment is  rendered,  the  plaintiff  is  entitled  to 
execution  upon  it.  If  the  Legislature,  sub- 
sequentljr,  for  the  purpose  of  favoring  debt- 
ors requires  the  return  of  all  outstanding 
executions,  and  forbids  any  execution  upon 
judgments  or  decrees  for  money,  to  be  issued 
for  twelve  months,  when  the  law,  at  the  date 
of  the  judgment,  authorized  an  execution  to 
be  issued  in  ten  days  after  judgment,  could 
not  such  legislation,  under  the  principles 
of  the  decision  in  this  case,  be  sustained  as 
not  impairing  the  obligations  of  contracts? 
Those  who  would  seek  to  sustain  legislation 
of  that  character  need  only  say  that,  as  the 
"ight  to  execution  upon  a  judgment  for 
money  was  not  ffiven  by  the  agreement  of 
the  parties,  but  oy  the  statute  regulating 
executions,  it  was  within  legislative  dis- 
cretion to  modify  the  law  in  force  when  the 
judgment  was  rendered,  in  respect  to  the 
mode  of  enforcing  the  judgment.  I  do  not 
think  that  such  an  argument  would  be 
heedet*  Yet,  I  take  leave  to  say,  with  all 
respect  for  the  opinions  of  others,  that  it 
ought  to  prevail,  in  the  case  supposed,  if  it 
be  true,  as  is  now  held,  that  it  is  competent 
for  the  TiCgislature,  consistently  with  the 
contract  cli^use  of  the  Constitution,  to  declare 
that  a  party,  adjudged  by  a  court  of  compe- 
tent jurisdiction,  in  a  case  ex  contractu,  to 
pay  a  given  sum  with  interest  until  paid,  at 
the  rate  then  established,  shall  not  be  re- 
quired to  perform  that  jud^nnent  in  all  of 
its  parts,  but  may  go  acquitted  by  paying 
less  interest  than  that  so  fixed  both  by  the 
existing  law  and  by  the  judgment. 

There  is  still  another  view  of  the  case 
which,  ih  my  opinion,  is  conclusive  against 
that  taken  by  the  court  If  the  rights  of 
the  parties  as  established  by  the  judgment 
were  not  protected  by  the  clause  of  the  Con- 
stitution forbidding  the  passage  of  state 
laws  impairing  the  obligations  of  contracts, 
was  not  the  right  of  Prouty  to  collect  the 
sum,  principal  and  interest  awarded  him  by 
the  judgment,  a  right  of  propertv,  of  which 
he  could  not  be  deprived  by  legislative  en- 
actment? Could  tiie  Legislature  have  taken 
from  him  the  right  to  collect  the  principal 
sum  found  to  be  due  from  Uie  railroad  com- 
pany? Clearly  not,  if  any  effect  whatever  Is 
to  M  given  to  that  clause  of  the  14th  Amend- 
ment declaring  that  no  State  shall  deprive 
any  person  of  property  without  due  process 
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of  law.     But  if  the  judgmeBt  ss  lopes^ 
the  principal  sum,  was  prc^Msty  of  wLk^ 
Prouty  could  not  be  arfoitararily  dncTcc. 
why  is  not  the  interest  which  the  IvdpHs:. 
in  conformity  with  law.  awarded  to  h^ 
equally  property,  and  entitled  to  likt  pn- 
tection?    In  Louisiana  t.  Sew  OHmm,  Iv4 
U.  8.  285,  289,  291  [27:  1»36,  9S7.  fS].  i 
was  held  that  a  judgment  against  s  wem^ 
ipal  corporation  for  damages  cuud  W  ^ 
mob  was  not  within  the  protcctkn  af'a« 
contract  clause  of  the  Constitution.    Bot ::« 
court  conceded  that  suc^  judgmenla.  *ikic(i 
founded  upon  claims  to  indemnitv  far  u- 
lawf ul  acts  of  mobs  or  riotous  iTiiVip^ 
are  property  in  the  sense  that  tbey  «e  op- 
able  of  ownership  and  may  have  t  Mcn 
ary  value.**    It  however,  held  that  ae  l«i 
Amendment  did  not  apply  to  that  cMe.  i  * 
the  reason  that  ss  the  judgmeots  cootis^^ 
an  existing  liability  against  thedrr.tr 
relators   could   not   be  said   to  hive  ^i 
deprived  of  them.    In  that  caat,  Mr,  J^ 
tice  Bradley  concurred  in  the  jodgaot  i 
a  special    ground,  namely,  **  that  icm:  t 
against  municipal  bodies  for  danuxe*  ca»i 
by  mobs,  or  other  violators  of  Uv  tok.  z 
nected  with  the  municipal  govenmot  >t 
purely  matters  of  legislative  policr.  67* 
mg   on   positive    law,  which   mij  ii  l'^ 
time  be  repealed  or  modified,  eiiher  hc^*' 
or  after  the  damage  has  occurred,  ud  tk  * 
peal  of  which  causes  the  remedy  is  a**  * 
But  he   also   said :    An  onlinary  jadfi*  1 
of  damages  for  a  tort  rendered  a^^iiitf  ** 
person  committing  it  in  favor  of  tte  prri« 
injured,  stands  upon  a  veir  differed  (• 
ing.     Such  a  judgment  la  founded  m  c 
absolute  right,  and  is  as  much  as  arotir  d 
property  as  anything  else  that  a  pan?  mm 
and  the  Legislature  can  do  more  vkbii  i 
without  due  process  of  law  than  is  en  «! 
other*property.    To  abrogate  the  «•"*▼  * ' 
enforcing  it,  and  to  give  no  other  ad^u^ 
remedy  in  its  stead,  is  to  deprive  the  «n>r 
of  his  property  within  the  neanisf  d^ 
14th  Amendment    The  remedy  for  eafevrsf 
a  judgment,  is  the  life  of  a  jodfmeil  ^ 
as  much  as  the  remedy  for  enforciag  t  c^ 
tract  is  the  life  of  the  contract    WliltfQ* 
original  Constitution   protected  osIt  0» 
tracts  from  being  impaired  by  stale  I««.  ^ 
14th  Amendment  protects  every  ipibrt  -^ 
property  alike,  except  such  as  is  iti  wir:\ 
and  origin  is  subject  to  lecislative  cotf" 

In  my  opinion,  the  t\^A  whites p*^ 
has  by  a  judgment  for  moBey-^^"' 
where  the  cause  of  action  Is  at  ai«lratf»- 
collect  the  sum  awarded  thereby,  wiik  'i^^ 
est  until  paid,  at  the  rale  then  eitibli«£  4 
law,  is  a  right  of  property  of  whidi  to** 
not  be  deprived  by  mere  legislasiw  iMtf- 
ment  even  to  the  extent  of  roJocin  j*  ^ 
terest  collectible  under  such  jadfvBt 

I  am  authoriied  liy  Mr,  JmtHmTkH^ 
Mr.  Juttic$  Brew«r  to  mj  t^  M  ^ 
our  in  this  opinion. 
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MART  ELLEN  HAKDEE  B  ii*..  itoi.,  i  the  9P^^P^^  ents  itaelf  whether  his  ap- 

ippti.,  \p«ftl  ^  7  i^eftrrictof  WiBCOcrd  in  the  ahsence  of  Minor 

aod  U^  ^^    corpus,  an«^  who  were  codefendanta  with 

himloth« 


BENJAMIN  J.  W1L805. 
Itoe  S.  a  Reporter*!  ed.  II^IA) 


-:r 

no  ippeti  _^f 

tbepf 

^penioDs 


Porite  £0  a»  appeol-jififU  iefindaKU.       1  J^V  violence 


I  neffeDeral  rule  ii  that  aO  the  parties  defeat  K^legaHy 
aot.  where  the  decree  is  a  joint  ooe,  must  YAt^  State.  > 
in  the  appeal.  a  doctriof» 

I  Whoe  an  appeal  Is  brongfattojr  oneof  ieferttieprov**^* 
Joint  defeodaots.  without  a  tommonsand  se'™°^^°  ^^n 
snce,  or  equivalent  proceedingi,  the  appea'  ^^®  ^^ 
bedtamased. 

[No.  81]  inrttao' 

iiyttd Htm.  S»  mt.    Decided  pp^ooe^^'  W.  i«w. 

jeOon' 

4  PPEAL  from  t  decree  of  ^^^  ?.!'®cP^?**  ^"/' 
A.  of  the  United  Suics  fc^::^^'^®  Southern  Dte- 


fbr  the  paynwot  of ^ 


rated 


a  certain  sum  of  money, 
in  the  opinion. 


Harden  and    0,    N, 


ThefacUaie 

W«<  for  appf  JP  Janu  ,     n.^     ™ 

Mmn  '^Mf^ommM  P.  Ravenelt  Bttfus  E, 
Lnkr  ifld  m^i^na^ton  Kenan  for  appellee. 


Mr.  Jy0^^^^  ShIrMi  delivered  the  opinion 

ct  the  W-— 
It  ap  Jpears  hj  this  record  that  Benjamin  J. 

^j]0^^  filed  in  the  Superior  Ck)urt  of  Wash- 
county,  in  the  State  of  Georgia,  his 
ii  oumplaint  against  James  M.  Minor, 
X^ie    £.  Minor,  and  John  L.  Hardee,  and 
tiji^  the  cause  was  subseqiientljr  removed 
h^o  the  Circuit  Court  of  the  United  States 
|«t  the  Southern  District  of  Georgia.    In  bis 
y]l  the  complainant  charj^ed  that  a  certain 
^Qveyance  of  land,  made  on  the  18th  day  of 
MLarch,  1876,  by  said  James  M.  Minor  to  him- 
self as  trustee  for  his  wife,  Annie  E.  Minor, 
and  a  certain  other  deed  of  conveyance  of  the 
same  lands,  made  on  the  6tli  day  of  Febru- 
ary, 1877,  to  John  L.  Hardee,  were  witliout 
'•x>ii8i deration,  and  with  the  intention  of  put- 
ting said  lands  bevond  the  reach  of  his  cred- 
itors, and  particularly  with  the  intention  to 
delay,  hinder,   and  defraud  him,  the  said 
complainant,  in  the  collection  of  a  certain 
judgment  in  his  favor  against  Minor,  and 
prayed  that  said  deeds  might  be  declared 
null  and  void  as  to  his  said  demand. 

Answers  were  filed  to  this  bill  by  Hardee, 
and  by  Minor  and  his  wife,  and  the  case  was 
•o  proceeded  with  that,  on  the  12th  day  of 
December,  1887,  a  final  decree  was  entered 
declaring,  in  efitect,  that  the  trust  deed  in 
favor  of  Minor's  wife  was  void,  and  that  the 
deed  to  Hardee  could  only  operate  as  a  se- 
curity for  the  payment  of  a  certain  sum  of 
money  found  to  be  due  Hardee  on  an  account 
stated  by  a  master. 

From  this  decree  Hardee  has  appealed,  and 

'Sotm.—Am  to  partiee  in  error^  who  neeeseary,  see 
note  Owiogs  v.  Kinoannon,  8:727. 

HuU  only  partiee  to  record  can  he  heard  on  appeal 
or  writ  of  error,  see  tiote  to  Harrison  t.  Nixon,  S* 
fOL 
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£.  Cook  court  below,  and  who  have  taken 
couDty . 
Seiibtedly  the  general  rule  is  that  all 
.  orties  defendant  where  the  decree  is  a 
iit  one,  must  loin  in  the  appeal.  Owinge 
Kineannon,  82  U.  S.  7  Pet.  899  [8 :  7271 ; 

78  U.  8.  6  Wall.  805 


T- of  •^<^^v88ina  v.  Oavazot, 
"  ^      "    [18 :  810] 


In  the  present  case,  Hardee,  the  appellant, 
complains  that  the  decree  below  was  wrong, 
as  respects  him,  in  two  particulars :  First, 
in  declaring  that  the  deed,  absolute  in  form, 
from  Minor  and  wife  to  him,  was  merely  a 
security ;  and,  second,  if  the  deed  were  a  se- 
curity only,  in  fixing  the  amount  of  his  debt 
at  too  small  a  sum.  And  as  it  was  the  in- 
terest of  Minor  and  wife  to  have  their  deed 
to  Hardee  held  to  be  a  security,  merely,  and 
also  to  have  the  debt  thereby  secured  found 
as  small  as  possible,  particularly  as  the  de- 
cree gave  them  a  beneficial  interest  in  the 
proceeds  of  the  sale  of  the  land  ordered  by 
the  decree,  it  was  contended  that  it  would 
be  for  the  interest  of  Minor  and  wife  to 
have  the  decree  stand,  and  that  hence  Hardee 
might  prosecute  his  appeal  alone. 

At  the  same  time  it  was  said  that  if  this 
were  not  so,  the  Minors  had  disclaimed  any 
interest.  But  the  disclaimer  was  nothing 
more  than  that  the  Minors  agreed  with  the 
position  taken  by  Hardee,  wbidi,  however, 
the  circuit  court  held  to  be  untenable.  And 
it  further  appears  that  one  matter  in  contro- 
versy in  the  court  below  was  the  validity  of 
the  deed  of  trust  declared  by  Minor  in  favor 
of  his  wife,  and  which  deed  was  declared  by 
the  decree  in  the  court  below  to  have  been 
given  without  consideration,  and  in  fraud 
of  Wilson  and  other  creditors  of  Minor,  and 
as  respects  this  feature  of  the  decree  it  was 
the  right  of  Minor  and  wife  to  have  taken 
an  appeal.  In  the  case  of  Mastereon  v.  Hem- 
don,  77  U.  8.  10  Wall.  416  [19:  958],  it  was 
held  that,  *'It  is  the  established  doctrine  of 
this  court  that  in  cases  at  law,  where  the 
judgment  is  joint,  all  the  parties  against 
whom  it  is  rendered  must  join  in  the  writ  of 
error ;  and  in  chancery  cases,  all  the  parties 
against  whom  a  joint  decree  is  rendered  must 
join  in  the  appeal,  or  they  will  be  dismissed. 
There  are  two  reasons  for  this :  1.  That  the 
successful  party  may  be  at  liberty  to  proceed 
in  the  enforcement  of  his  judgment  or  decree 
against  the  parties  who  do  not  desire  to  have 
it  reviewed.  2.  That  the  appellate  tribunal 
shall  not  be  required  to  decide  a  second  or 
third  time  the  same  question  on  the  same 
record.  In  the  case  of  WiUianu  v.  Bank  cf 
U.  8,,U  U.  S.  11  Wheat.  414  [6:  608],  the 
court  says  that  where  one  of  the  parties  re- 
fuses to  join  in  a  writ  of  error,  it  is  worthy 
of  consideration  whether  the  other  may  not 
have  remedy  by  summons  and  severance ;  and 
in  the  case  of  Todd  v.  Daniel,  41  U.  S.  16 
Pet.  521  [10 :  1054],  it  is  said  distinctly  that 
such  is  tne  proper  course.  This  remedy  is 
one  which  has  fallen  into  disuse  in  modem 

gractice,  and  is  unfamiliar  to  the  profession ; 
ut  it  was,  as  we  find  from  an  examine tion 
of  the  books,  allovved  generally,  when  more 
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than  one  person  was  inteirested  Jointly  in  a 
cause  of  action  or  other  proceeding,  and  one 
of  them  refused  to  participate  in  the  legal 
assertion  of  the  Joint  rights  involved  in  the 
matter.  In  such  case  the  other  party  issued 
a  writ  of  summons  by  which  the  one  who 
refused  to  proceed  was  brought  before  the 
court,  and  if  he  still  refused,  an  order  or 
Judgment  of  severance  was  made  by  the  court, 
whereby  the  party  who  wished  to  do  so  could 
sue  alone.  One  of  the  effects  of  this  Judg- 
ment was  to  bar  the  party  who  refused  to 

[IM]  proceed,  from  prosecuting  the  same  right  in 
another  action,  as  the  defendant  could  not 
be  harassed  by  two  separate  actions  on  a 
Joint  obligation*  or  on  account  of  the  same 
cause  of  action,  it  being  joint  in  its  nature. 
This  remedy  was  applied  to  cases  of  writs 
of  error  when  one  of  the  plaintiffs  refused 
to  Join  in  assigning  errors,  and  in  principle 
is  no  doubt  as  applicable  to  cases  where  there 
is  a  refusal  to  Join  in  obtaining  a  writ  of 
error  or  in  an  appeal.  The  appellant  in  this 
case  seems  to  have  been  conscious  that  some- 
thing of  tiie  kind  was  necessary,  for  it  is  al- 
leged in  his  petition  to  the  circuit  court  for 
an  appeal  that  Maverick  [the  codefendant] 
i-efuscd  to  prosecute  the  appeal  with  him. 
We  do  not  attach  importance  to  the  techni- 
cal mode  of  proceeding  called  summons  and 
severance.  We  should  have  held  this  appeal 
good  if  it  nad  apfHiared  in  any  way  by  the 
record  that  Maverick  had  been  notified  in 
writing  to  appear,  and  that  he  had  failed 
to  appear,  or,  if  appearing,  had  refused  to 
join. '  But  the  mere  allegation  of  his  refus- 
al, in  the  petition  of  appellant,  does  not 
prove  this.  We  think  there  should  be  a 
written  notice  and  due  service,  or  the  record 
should  show  his  appearance  and  refusal,  and 
that  the  court  on  Uiat  ground  granted  an  ap- 
peal to  the  party  who  prayed  for  it,  as  to 
his  own  interest.  Such  a  proceeding  would 
remove  the  objections  made  in  permitting 
one  to  appeal  without  joining  the  other,  that 
is,  it  would  enable  the  court  below  to  exe- 
cute its  decree  so  far  as  it  could  be  executed 
on  the  party  who  refused  to  Join,  and  it 
would  estop  that  party  from  bringing  an- 
other appeal  for  the  same  matter.  The  latter 
point  is  one  to  which  this  court  has  always 
attached  much  importance,  and  it  has  strictly 
adhered  to  the  rule  under  which  this  case 
must  be  dismissed,  and  also  to  the  general 
proposition  that  no  decree  can  be  appealed 
from  which  is  not  final  in  the  sense  of  dis- 
posing of  the  whole  matter  in  controversy, 
so  far  as  it  has  been  possible  to  adhere  to  it 
without  hazarding  the  substantial  rights  of 
parties  interested." 

In  the  case  of  Downing  v.  MeOartney,  181 
U.  8.  xcvin,  appendix  [19:  757],  where 
the  decree  below  was  Joiot  against  three 
complaiDants,  and  one  only  appealed,  and 
there  was  nothing  in  the  reconi  showing 
that  the  other  complainants  had  notice  of 

fl83]  this  appeal,  or  that  they  refused  to  Join  in 
it,  the  appeal  was  therefore  dismissed. 
Mason  t.  UniUd  States,  136  U.  S.  581  [84 : 
545],  was  a  case  where  a  postmaster  and  the 
sureties  on  his  oflBcial  bond  being  sued 
jointly  for  a  breach  of  the  bond,  he  and  a 
part  of  the  sureties  appeared  and  defended. 
984 


The  suit  was  abated  aa  to  two  of  tte 
ties,  who  had  died,  and  tiie  otber 
made  default,  and  Judgment  of  ddWt 
entered  against  thmxL  On  the  tiisl  a  i«i 
diet  was  rendered  for  the  plaiotif. 
upon  Judgment  was  entered  against  tkt 
cipal  and  all  the  sureties  for  the  aan 
the  verdict.  The  sureties  who  appeuoi 
out  a  writ  of  error  to  this  Jodgmeot 
out  joining  the  princimd  or  the  saretaa 
had  made  default.  The  plaintif  ti 
moved  to  amend  the  writ  of  enor  by 
the  omitted  parties  at  complainuiti  is  tci 
or  for  a  severance  of  the  {Mrties,  ud  it «« 
held  that  the  motion  must  be  denied  mi  ^ 
writ  of  error  be  dismissed.  In  /UWmi  \ 
Pnekard,  108  U.  S.  14  [37:  884].  t  vrii  tf 
error  was  sued  out  by  one  of  two  or  b« 
Joint  defendants,  without  a  sununoBi  tak 
severance  or  equivalent  proceeding,  mi  t» 
therefore  dismissed. 

The  state  of  facts  shown  by  the  ncntf 
brings  the  present  case  within  the  sop  i 
the  cases  above  cited,  and  it  follovi  An  si 
appeal  must  be  dismissed. 


CHARLES  K  COOK,  Ant 

COrj>EN  A.  HART,  Sheiiff,  de. 
(SeeS.CBeporter^ed.  lA-BU 

Jurisdiction  of  state  oourt~-forabt$  bnMfu$  i 
person  within  thejurisdietioti  ^  tk  apr<- 
when  court  will  not  relieve  persnu  M '' 
crime  in  one  State^  tcAo  ham  Aau  .^  itf 
brought  from  another  h^Ums  mrjm  tin 
shotUd  not  he  issuetL 

L  The  jurisdiction  of  the  oomt  ottmtm* 
which  an  indictment  Is  found  li  hoc 


NOTB.— .^  to  extradUUm  of 
erime^  on  demand  of  fortUfn 
to  Kentucky  v.  Denntoon.  It:  HT. 

Am  to  when  habeas  corpms  «mi 
not;  and  from  what  eomta^  ami 
iohal  may  be  InqtOred  Into  hg 
United  States  v.  Hamilton,  1:  Ml 

As  to  what  questions  man  he 
corpus,  see  note  to  Ek  parte  CulL 

As  to  suspension  of  writ  ^ 
to  Luther  v.  Borden,  12:  SBL 


«>r<#.iHi** 


C: 


ExtradttUmfrom  another 
extradited  for  a 
he  was  surrendered.    Who 
(ice;  eharactsr  of  of  ems; 
delivery  of  fugitive: 


ft|Ml»»?r^ 


A  person  surreodered  to  Che  tottettM' 
State  by  another  State  or  Terrttocy.os 
proceedings,  cannot.  whOe  held  tai  ot  ft^ 
under,  be  lawfully  tried  for  a  dttfertot 
the  one  upon  which  his  ea tradition  ms 
unless  be  voluotarily  walvet  hii 
parte  McKnlffbt*  U  I..  B.  A.*n.«Ofeii^ 
Contra^  WflUama  v.  Weber,  I  Oehx  iff  ^ 
pie  V.  Gron,  64  Hon,  M8. 

An  indictment  found  in 
stance  of  the  prooeoutlnff 
ment  or  bindiiiff  over, 
of  any  evidenoe  to  show  tho 
orlme  charged,  to  Justify  boMmg 
an  appUoation  for  a  wanrnat  of  iimonl  m* ' 
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Cook  y.  Habt. 
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the  manner  in  which  the  aocuaed  was  brought 
before  it. 

Tbe  forcible  abduction  of  a  person  from  another 
State,  and  conveyance  witliln  the  jurisdiction  of 
the  court  bolding  him,  is  no  objection  to  his  de- 
tention and  trial  for  an  offense  charged. 

This  court  will  not  interfere  to  relieve  persons 
who  have  been  arrested  and  taken  by  violence 
from  the  territory  of  one  State  to  that  of  anoth- 
er, where  they  are  held  under  process  legaBy  is- 
sued from  the  courts  of  the  latter  State.  The 
question  of  the  applicability  of  this  doctrine  to  a 
particular  case  is  as  much  within  the  province  of 
a  state  court,  as  a  question  of  common  law  or  of 
tbe  law  of  nations,  as  it  is  of  the  courts  of  the 
United  States. 

Wlitle  the  power  to  issue  writs  of  habeas  corpus 
to  state  courts  which  are  proceeding  in  disregard 
of  rifirhts  secured  by  the  Ck>n8titution  and  laws  of 
the  United  States  may  exist,  the  practice  of 
exercising  such  power  before  tbe  question  has 
been  raised  or  determined  in  the  state  court  is 
one  -which  ought  not  to  be  encouraged. 
.  "Wliere,  with  ample  opportunity  to  do  so,  the 
accused  did  not  apply  for  the  writ  of  habeas 

corpus  until  after  the  jury  had  been  sworn  and 

his  trial  begun  in  the  state  court,  the  Federal 

court  should  not  under  the  (droumstances  of  this 

case  interpose. 

[No.  1067.] 
±rgued    Oct.  St  and  Nov.  1,  1892.    Decided 

Nov.  21,  1892. 

APPEAL  from  an  order  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 


trict of  Wisconsin,  discharging  a  writ  of  habeas 
corpus,  and  remanding  the  petitioner,  Charles 
E.  Cook,  to  the  custody  of  the  sheriff  of  Dodge 
county,  Wisconsin.    Affirmed. 
See  same  case  below,  49  Fed.  Rep.  888. 

Statement  by  Mr.  Justice  Brown: 

This  was  an  appeal  from  an  order  of  the  [184] 
Circuit  Court  for  the  Eastern  District  of 
Wisconsin  discharging  a  writ  of  habits  cor- 
pus, and  remanding  the  petitioner  Charles  E. 
Cook  to  the  custody  of  the  sheriff  of  Dodge 
county,  Wisconsin.  The  facts  of  the  case 
were  substantially  as  follows: 

On  March  9,  1891,  the  governor  of  Wiscon- 
sin made  a  requisition  upon  the  governor  of 
Illinois  for  the  apprehension  and  delivery  of 
Cook,  who  was  charged  with  a  violation  of 
section  4541  of  the  Laws  of  Wisconsin,  which 
provides  that  **any  oflacer,  director,  .  .  . 
manager,  ...  or  agent  of  any  bank, 
.  .  .  or  of  any  person,  company,  or  cor-  ' 
poration,  engaged  in  whole  or  in  part  in 
banking,  brokerage,  ...  or  any  person 
engaged  in  such  business  in  whole  or  in  part, 
who  shall  accept  or  receive  on  deposit,  or 
for  safe  keeping,  or  to  loan,  from  any  person,  [185] 
any  money  ...  for  safo  keeping  or  for 
collection,  when  he  knows  or  has  good  reason 
to  know,  that  such  bank,  company  or  cor- 
poration, or  that  such  person  is  unsafe  or 
insolvent,  shall  be  punished."  etc.  The  affi- 
davits annexed  to  the  requisition  tended  to 


babeas  corpus,  where  he  shows  that  he  not  only 
did  not,  but  could  not,  commit  the  crime,  and  has 
oot  been  in  the  State  where  it  is  charged  to  have 
been  committed.  United  States  v.  Fowkes,  48  Fed. 
Rep.  50. 

It  is  essential  to  the  grantinff  of  a  requisition 
that  an  offense  be  charged  which  is  indictable  and 
puaisbable  under  the  laws  of  the  State  from  which 
it  issues.    Re  Extradition  Case,  9  Pa.  Ck>.  Ct.  27. 

The  govemor^s  warrant  for  an  arrest  as  a  fugi- 
tive from  Justice,  on  a  requisition,  can  be  issued 
only  on  an  affidavit  accompanyiog  tbe  requisition, 
which  positively  aod  directly  charges  the  commis- 
-sion  of  a  specific  offense  by  the  fugitive,  and  not 
•on  an  affidavit  that  the  affiant  has  reason  to  and 
•does  believe  that  he  has  committed  a  certain  of- 
fense.   Ex  parte  Spears,  88  GaL  640. 

In  the  absence  of  the  papers  upon  which  a  war- 
cant  of  extradition  was  issued,  recitals  in  the  war- 
rant that  the  demand  was  accompanied  by  the 
papers  required  by  the  statute  of  the  United  States^ 
to  Justify  tbe  surrender,  which  showed  that  the 
def  i^ndant  had  been  **duly  charged  with  crime  and 
liad  fled  from  said  State  and  taken  refuge  in  tbe 
State  of  New  York.**  and  that  the  papers  were 
duly  authenticated,  are  sufficient  to  prevent  tbe 
discharge  of  the  prisoner  upon  habeas  corpus.  Re 
Scrafford,  60  Hun,  8S0. 

A  mistake  of  one  letter  in  the  spelling  of  the 
name  of  tbe  defendant  in  extradition  proceedings 
will  not  warrant  his  discharge,  where  he  is  evi- 
dently the  person  Intended  and  the  sound  of  the 
names  may  be  the  same.   Re  Scrafford,  su^a. 

A  person  brought  from  another  State  on  requisi- 
tion on  a  criminal  charge  may  be  tried  for  a  differ- 
ent crime  committed  before  he  left  tbe  State  with- 
out allowing  him  time  and  opportunity  to  leave 
the  State.  State  v.  Stewart,  60  Wis.  587,  60  Am. 
Kep.  888:  Re  Noyes  (N.  J.)  17  Alb.  L.  J.  407;  Re 
MUes,  S£  Vt.  009;  Ham  v.  State,  4  Tez.  App.  646; 
f)ow*8  Case,  18  Pa.  87. 
A  slight  difference  between  tbe  charge  on  which 
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a  criminal  is  tried  and  that  on  which  he  was  extra- 
dited from  another  State  was  held  immaterial  in 
the  absence  of  anything  to  suggest  fraud  in  pro- 
curing the  extradition.  Harland  y.  Territory,  8 
Wash.  Terr.  181. 

An  agent  appointed  by  the  State  in  which  a 
fugitive  stands  charged  with  crime,  to  receive  such 
fugitive,  is  not  a  United  States  officer  such  that 
the  fugitive  cannot  be  taken  from  his  custody  by 
state  process.  Bobb  y.  ConnoUy,  Ul  U.  8. 604  (28: 
642). 

The  removal  of  a  person  from  a  State,  as  a  fugi- 
tive from  justice,  is  a  matter  of  the  highest  im- 
portance, and  cannot  be  made  upon  less  evidenoa 
of  the  party*s  guilt  and  flght  than  would  authorise 
a  warrant  and  arrest  in  an  ordinary  caae.  Be  Doo 
Woon,  18  Fed.  Rep.  899. 

One  who  goes  into  a  State  and  commits  a  crime 
and  returns  home,  is  as  much  a  fugitive  from  jus- 
tice as  though  he  had  committed  a  crime  in  the 
State  in  which  he  resided  and  then  fled  to  some 
other  State.   Re  Roberts,  24  Fed.  Rep.  182. 

To  be  a  fugitive  from  Justice  in  the  sense  of  the 
Act  of  Ck>ngres^  it  is  not  necessary  that  the  party 
should  have  left  the  State  after  indictment,  or  to 
avoid  anticipated  prosecution.  Reynolds  v.  Iron 
SUver  Min.  Ck>.  116  U.  S.  687  (29:  774). 

Offenses  made  punishable  by  the  laws  of  the 
State  where  the  act  charged  was  committed  are 
within  the  meaning  of  the  constitution  (Re 
Greenough,  81 V t.  279;  Re  Voorbees,  88  N.  J.  L.  141: 
Brown*s  Gase,  IDS  Mass.  409,  17  Am.  Rep.  114;  Re 
Hughes,  61  N.  C.  67):  leaving  no  discretion  with  the 
State  on  which  tbe  demand  is  made.  Kentucky  v. 
Dennison,  66  U.  S.  24  How.  66  (16:  717). 

Tbe  provisions  of  tbe  constitution  are  not  in- 
tended for  the  benefit  of  private  persons;  they  may 
not  be  resorted  to  for  the  purpose  of  bringing  a 
debtor  within  the  Jurisdiction.  Benninghoff  v. 
Oswell,  87  How.  Pr.  286;  Wiswall  v.  Hall,  8  Paige, 
814  (8:  168):  Fay  v.  Oatley,  •  Wis.  42;  Garpenter  v. 
Spooner,  2  Sandf .  717. 
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show  that  the  petitioner  Cook  and  one  Frank 
Leake,  in  May,  1889,  opened  a  banking  of* 
fice  at  Juneau,  in  the  county  of  Dodge, 
styled  the  ^  Bank  of  Juneau, "  and  entered  u^)- 
on  and  engaged  in  a  general  banking  busi- 
ness, with  a  pretended  capital  of  $10,000,  and 
continued  in  such  business,  soliciting  and 
receiving  deposits  up  to  and  includinir  June 
20,  1890,  when  the  bank  closed  its  ISloors ; 
that  during  all  this  time  Cook  had  the  gen- 
eral supervision  of  the  business,  and  was  the 
principal  owner  of  the  bank,  and  all  business 
was  transacted  by  him  personally,  or  by  his 
direction  by  one  Richau'dson,  acting  as  his 
agent ;  that  Cook  frequently  visited  the  banks 
and  well  knew  its  condition ;  that  from  Janu- 
ary 6  to  June  20,  1890,  Cook,  bv  the  induce- 
ments and  pretenses  held  out  by  the  bank, 
received  deposits  from  the  citizens  of  that 
county  to  the  amount  of  $25,000;  that  this 
was  done  by  the  express  order  and  direction 
of  Cook,  and  such  amount  appeared  upon  the 
books  of  the  bank  at  the  time  it  failed,  as 
due  to  its  depositors;  that  Cook,  while  re- 
ceiving these  deposits,  drew  out  of  the  bank 
all  of  its  pretended  capital  stock,  if  any 
were  ever  put  in,  and  also  all  the  deposits, 
except  tiie  sum  of  $5,048  in  money  and  se- 
curities, which  was  in  the  bank  at  the  time 
it  closed ;  that  on  June  28,  1890,  Cook  and 
Leake  assigned  their  propertv  for  the  benefit 
of  their  creditors ;  that  on  the  6th  of  Janu- 


ary, 1890,  and  from  that  time  oawifd,  Osnk 
knew  and  had  good  reason  to  ksow  that  tetk 
he  and  Leake  and  the  bank  were  taA  md  all 
of  them  unsafe  and  insolvent ;  that  oa  Jut 
20,  1890,  at  about  four  o'clock  in  ^a  afkr- 
noon,  the  said  Cook  and  Leake  aooeplad  tti 
received  a  deposit  in  said  bank  fraB  mt 
Herman  Becker,  to  the  amount  of  $19  n 
money ;  and  that  said  deposit  was  reeehvA 
by  direction  and  order  of  the  said  Cook,  hi 
knowing  that  said  bank  was  onaafe  wtd  it- 
solvent.  There  was  also  annexed  a  oonpisn 
setting  forth  substantially  the  aune  facta  uA 
a  warrant  issued  by  a  justice  of  the  pan 
for  Dodge  county  for  the  apprebeoikB  tf 
Cook.  Upon  the  production  of  this  rniis- 
tion,  with  the  documents  so  attachrd.  tk» 
governor  of  Illinois  issued  his  wimas  fm 
the  arrest  and  delivery  of  Cook  to  tht  ^ 
fendant,  as  agent  of  the  executive  authflHty 
of  the  State  of  Wisconsin.  Cook  wis 
by  the  sheriff  of  Cook  county,  Illiooii. 
on  the  same  day,  and  while  still  in  the 
tody  of  the  sheriff,  procured  awritafl 
corpus  from  the  circuit  court  of  Cook 
to  test  the  legality  of  his  arrest 
court,  on  June  6,  1891,  decided  that  the  v 
rest  was  legal,  remanded  Cook  to  the  amatw 
of  the  sheriff,  and  he  was  thereupoa  deiifo*-! 
to  the  defendant  as  executive  ageat  m* 
conveyed  to  Wisconsin,  where  he  wm  tat 
ined  before  the  magistrate  issuing  the  «a* 


The  governor  ot  a  State  ISBuIng  the  requisition 
for  the  fugitive  is  the  only  proper  Judge  of  the 
authenticity  of  the  affidavit  JBe  Manohester,  6 
ObI.887. 

The  process  of  extradition  is  only  authorized 
upon  demand  of  the  executive  of  another  State, 
and  where  a  criminal  charge  is  actually  pending 
against  an  alleged  fugitive  in  the  State  making  the 
demand.  Ex  parte  White,  4B  OaL  484;  People  v. 
Brady,  M  N.  Y.  182;  Com.  v.  Deacon,  10  Serg.  ft  R. 
125. 

To  justify  the  arrest  and  delivery  of  the  fugitive, 
ft  Is  neoeasary  that  the  charge  of  criminality  shall 
have  been  made  in  the  State  demanding  him,  in 
fOrm  of  an  indictment,  information,  affidavit,  or 
other  aocusation  known  to  the  laws  of  the  State. 
Be  Clark,  9  Wend.  219;  Re  Hey  ward,  1  Sandf.  702; 
People  V.  Brady,  Bupra;  State  v.  Hufford,  28  Iowa, 

It  is  not  neoeasary  that  a  copy  of  the  indictment 
should  aooompany  the  demand;  it  is  sufficient  if  it 
to  referred  to  in  the  writ.  Nichols  v.  Cornelius,  T 
Ind.  Sll;  Robinson  ▼.  Flanders,  29  Ind.  la 

It  is  not  necessary  that  the  affidavit  upon  which 
the  requisition  issued  set  forth  the  crime  charged 
with  all  legal  exactness;  nor  that  the  prisoner  is 
**a  fugitive  from  Justice;**  that  he  committed  the 
crime,  and  then  secretly  fled,  to  sufficient.  Be 
Manchester,  6  OaL  297. 

As  to  whether  the  question  of  the  party  demanded 
having  In  fact  fled  from  the  justice  of  the  demand- 
ing State,  Is,  under  the  Act  of  Congress,  submitted 
to  the  conclusive  determination  of  tbe  governor 
on  whom  the  deouind  is  made,  or  whether  he  can 
receive  any  evidence  on  that  point  outside  of  the 
papers  submitted  to  him  by  the  governor  of  the 
demanding  State.  Leary*B  Case,  6  Abb.  N.  C  07; 
Be  Hey  ward,  1  Sandf.  702;  861oman*B  Oase,  1  Abb. 
Pr.N.S.847;  ReLelaDd,7Abb.  Pr.  M.S.e4;  State 
V.  HowelU  R.  M.  Charlt.  120;  Kingsbury^s  Case,  108 
Mass.  228;  Brown*B  Case,  112  Mass.  409, 17  Am.  Rep. 
114:  Dow*8  Case,  18  Pa.  87;  Com.  v.  Deacon,  10  Serg. 
*  R.  125;  2  Wheeler,  Grim.  Oss.  1ft;  VaUid  v.  St. 
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Louis  County,  2  Mo.  26;  Be  Oreenoujrtiu  U  ^tsi 

Either  the  original  affidavit  or  a  copy 
certified  by  the  governor  of  the 
is  sufficient  to  authorise  the  actioB  of  the 
of  the  State  where  the  fugitive  to  found. 
State,  22  Fla.  88. 

The  term  **  magistrate,**  used  tn  U.  & 
i  6278,  includes  an  assiscant  poUoe 
city.    Kurtx  v.  State,  supra. 

The  chief  executive  of  a  State  amnot  toK>  a  w^ 
rant  of  extradition  for  the  arrest  of  a  n^xrw 
from  justice  on  the  ground  of  pobUo  poiicr.  Be 
only  power  to  extradite  a  petaoo  frofli  %toSa» 
must  be  found  In  the  CoostitutloQ  and  la^n  cT  ikr 
United  States.    Bz  parte  Morgan,  2D  Ff<  119^9. 

No  State  to  bound  to  harbor  crtadoato  wtta  m 
bosom,  but  may  at  its  option  snneBder  tk^  m 
the  government  against  wtiose  laws  they  feat*  tf- 
fended.  Rex  v.  Ball,  1  Am.  Jar.  Wti  I 
87;  A0Fetter,28N.  J.L.8ia.S15w«Am.Dccl 

The  provision  of  the  Constltutloii  vf  tk*  C 
States  rendered  absolute  the  doty  to 
'criminato  by  one  State  to  another, 
that,  was  mitirely  a  matter  of  eooAty.  aad  to  tt> 
discretion  of  the  state  authorltlea.  Prtocg  v. 
sylvanla,  41  U.  8. 16  Pet  sm  aO:  KMOI: 
Dennison,  85  U.  &  24  Bow.  88  (M:  Tin;  f>n»  5 
Case,  2  Brock.  486;  Taylor  v.  Tatetor,  •  r,  ^  • 
Wall.  888  i21:  887);  Foster  v.  Bvex  BaaJLlTMA 
614.  9  Am.  Dec  160;  Saures  v.  Son  Mot.  laa  Oat 
Sandf.  483;  Oom.  v.  Deacon,  10  Senr*  4  B.  Ol 

But  the  executive  may  deoUn-'  to 
accused  even  after  the  oourt  h 
charge  him  oo  habeas  oorpua, 
not  within  any  treaty,  or  where 
sufficient  evideooe.   BsStopp,!! 

If  the  governor  refuses  to 
there  to  no  power  delegated  to  ttoe 
emment  to  use  any  ooerdve  meena  to 
Kentucky  v.  Dennison,  66  U.  &  M  How.  68  itt  ^^ 

See  also  an  extended  note  OQ  tbtoashleot »  AMI 
V.  Jackson  (Tson. 1 1 L.  B.  A.SML  aDdaaatoW^ 
ports  MoKnIght  (Ohio  8t.i  14  U  R.  ▲.!«. 
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■At,  tkXkd  held  to  answer  the  charge.    Durlnff 
kie   September  term  of  the  circuit  court  m 
tiat  county  an  information  was  filed  against 
lim,   diarging  him  with  the  offense  set  out 
n  tbe  original  complaint.     Upon  his  appli- 
atioo  the  trial  was  continued  to  the  term  of 
aid  oourt  beginning  in  February,  1892.    He 
appeared  and  was  arraigned  at  that  term, 
^leaded  not  guilty*  and  the  trial  was  begun, 
Tvhen  ajid  during  the  pendency  of  such  trial, 
Ik>olL  sued  out  a  writ  of  habeas  corpus  trom 
lie  circuit  oourt  of  the  United  States,  claim- 
ing tliat  his  extradition  from  Illinois  to  Wis- 
consin was  in  violation  of  the  Constitution 
uid   laws  of  the  United  States.     It  was  es- 
tablislied  upon  the  hearing,  to  the  satisfac- 
tion of  the  court  below,  tliat  Cook  for  some 
years    prior  to  the  20th  day  of  June,  1890, 
and  for  some  years  prior  to  his  arrest  upon 
the  i^arrant  of  the  executive  of  Illinois,  had 
been  and  still  was  a  resident  of  the  city  of 
Chicago;  that  he  made  occasional  visits  to 
Wisconsin  in  connection  with  his  banking 
business  at  Juneau  and  elsewhere ;  that  he 
left   Chicago  on  June  17,  1890.  and   went 
to  Hartford,  in  the  countv  of  Washington, 
state  of  Wisconsin,  where  he  spent  the  whole 
of  tbe  18th  day  of  June,  proceeding  thence 
to   Beaver  Dam,  in  the  county  of  Dodge, 
where  he  was  engaged  during  the  whole  of 
the  19Ui  day  of  June  with  business  not  con- 
nected with  the  Bank  of  Juneau ;  tliat  early 
in  the  morning  of  June  20  he  left  Beaver 
1>ani  and  made  a  continuous  journey  to  Chi- 
cago, arriving   there   at  2   o'clock    in    the 
afternoon ;  and  that  be  did  not,  on  the  occa- 
sion of  that  visit  to  Wisconsin,  visit  or  pass 
through  the  village  of  Juneau,  and  had  not 
been  there  for  some  tbree  we^ks  prior  to  the 
closing  of  the  bank  on  June  20.     It  was  also 
conoeoed  at  the  hearing  that  the  particular 
deoosii  by  Herman  Becker,  charged  in  the 
complaint  upon  which  the  requisition  pro- 
ceedings were  had,  was  actually  made  at  4 
o*clock  in  the  afternoon  of  June  20,  and  after 
the  petitioner's  arrival  in  Chicago. 

Upon  the  hearing  of  the  writ  of  habeas 
corpus,  the  petitioner  was  remanded  to  the 
custody  of  the  defendant  {Re  Cook,  49  Fed. 
Rep.  8i33),  and  thereupon  he  appealed  to  this 
court. 

Mr,  Charles  H.  Aldrich»  for  appellant: 

The  petitioner  was  not  a  fugitive  from  jus- 
tice. 

Hawley,  Interstate  Extradition,  119;  Cen- 
tury Dictionary,  sub.  Fiigitive;  Webster,  sub. 
Fugitive;  Hoberts  v.  ReiUy,  116  U,  S.  97  (29: 
549). 

Actual  personal  presence  in  tbe  demanding 
State  at  or  after  commission  of  tbe  crime  is 
essential  to  make  one  a  ^'fugitive  from  jus- 
tice." 

£!3B  parte  Smith,  8  McLean,  121;  Storey's 
Caee,  8  Cent.  L.  J.  688;  Jones  v.  Leonard,  50 
Iowa,  106,82  Am.  Rep.  116;  Wilcox  v.  Nolze, 
84  Obio  St.  520;  Be  Mohr,  78  Ala.  508,  49  Am. 
Hep.  68;  Teuneeaee  v.  Jackaon^  86  Fed.  Rep. 
258;  Hariman  v.  Ateline,  68  Ind.  844,  80  Am. 
Rep.  217:  Hawley,  Interstate  Extradition.  86, 
108;  Spear,  Extradition,  895.  400,  499,  500;  2 
Moore,  Extradition  &  Rendition,  987;  U. 
&  Const,  art  4,  g  2;  U.  S.  Rev.  Stat  g  5278. 
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Unless  a  fugitive  from  justice,  such  arrest 
and  detention  was  without  Jurisdiction,  and 
contrary  to  the  rights  guaranteed  under  the 
United  States  Constitution,  and  he  should  be 
released  on  habeas  corpus.  This  is  a  personal 
right. 

Ex  parte  Beggel,  114  U.  6.  651  (29:  258); 
United  States  v.  Raueeker,  119  U.  S.  407  (80: 
425):  Bolmei  v.  Vermont,  89  U.  S.  14  Pet.  540 
(10:  579);  PeopU  v.  Curtie,  50  N.  Y.  821,  10 
Am.  Rep.  488. 

Tbe  ri>(ht  to  be  released  is  as  available  after 
removal  to  tbe  demanding  State  as  before. 

Ex  parte  Morgan,  20  Fed.  Rep.  298;  Re  (7an- 
»i<?w,  47Mich..481. 

Presence  in  the  State  and  flight  from  it  are 
jurisdictional. 

Ex  parte  Reggel,  114  U.  S.  642  (29:  250); 
Roberts  v.  Reilly,  116  U.  S.  80  (29:  544);  Jone^ 
V.  Leowml,  50  Iowa,  106,  82  Am.  Rep.  116; 
Ex  parte  Bnith,  8  McLean,  121;  Tennessee  y, 
Jadcson,  86  Fed.  Rep.  258;  Hartman  v.  Ave- 
line,  68  Ind.  844,  80  Am.  Rep.  217;  Wilcox  v. 
Nolze,  84  Ohio  St.  520;  Re  Mohr,  78  Ala.  508, 
49  Am.  Rep.  6:^;  Spear,  Extradition,  895-100; 
2  Moore,  Extradition  &  Rendition,  987;  Whart. 
Crim.  PI.  &  Pr.  (8th  ed.)  §  85;  i20  Ba/ruch,  41 
Fed.  Rep.  472-474;  Be  Fitton,  46  Fed.  Rep. 
471. 

It  is  not  competent  for  the  authorities  of  a 
State  to  procure  the  surrender  of  a  person  up- 
on one  charge  of  crime  and  while  holding  him 
on  this  charge  procure  his  indictment  and  put 
him  upon  trial  upon  other  charges. 

Taylor  v.  Taintor,  88  U.  S.  16  Wall.  871  (21: 
290);  Ex  parte  Morgan,  20  Fed.  Rep.  298;  Ea 
parte  Smith,  8  McLean.  126. 

Messrs.  W.  C.  Williams  and  P.  O.  Lewis,. 
for  appellee: 

Tbe  Wisconsin  statute  under  which  said 
complaint  was  made  and  information  Qles  ia 
section  numbered  4541. 

Upon  tbe  subject  of  tbe  scope  and  interpre- 
tation to  be  given  to  this  statute,  see  Baker  v. 
State,  54  Wis.  868;  State  v.  OadtMll.  79  Iowa,. 
478. 

No  case  is  presented  that  can  be  properly 
said  to  come  within  the  exception  to  the  pro- 
hibition contained  in  section  768  of  tbe  Revised 
Statutes  of  tbe  United  States,  or  whlcb  will 
authorize  tbe  issuance  of  the  writ  by  a  United 
States  court. 

Ex  parte  Boyall,  117  U.  S.  241,  247, 258  (29: 
868,  870,  872);  Church,  Habeas  Corpus,  §§  69, 
70;  Ex  parte  SkiUs,  50  Fed.  Rep.  524;  Eb  part& 
Dorr,  44  U.  8.  8  How.  103  (11:  514);  Ex  parte 
Ulneh,  48  Fed.  Rep.  661. 

A  man  cannot  set  up  as  a  defense  in  a  crim- 
inal cause  tbe  manner  by  which  he  is  brought 
within  tbe  jurisdiction  of  the  court. 

K&r  V.  niinois,  119  U.  S.  436,  442.  444  ^80: 
421,  424);  State  v.  Brewster,  7  Vt.  118;  /WV 
(Jase,  18  Pa.  87;  Re  Miles,  52  Vt  609;  Mahon 
y.  Justice,  127  U.  S.  707-712  (82:  285-287);  Re 
Mahon,  84  Fed.  Rep.  525,  528,  581. 

The  full  scope  of  the  constitutional  provisiot^ 
and  of  the  words  *'otber  crime"  is  discussed  ia 
Kentucky  v.  Dennison,  65  U.  S.  24  How.  66, 
104-109  (16:  717,  728.  729). 

Again  aflSrm^  in  Ex  parte  Reggel,  114  U. 
S.  642,  650-658  (29:  250,  258);  Brown's  Case,. 
112  Mass.  409,  17  Am.  Rep.  114;  Taylors. 
Taintor,  88  U.  S.  16  Wall.  870  (21:  290);  Be 
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Voarhee»,  82  N.  J.  L.  145;  Be  Fetter,  28  N.  J. 
Xi.  811,  57  Am.  Dec.  882;  Johnson  v.  Rifey,  18 
Oa.  188-185;  He  Clarke,  9  Weod.  212;  lf<w<an 
V.  Skinner,  48  Ind.  128;  FOcoaj  v.  NoUe,  84 
Ohio  St.  522;  He  Hooper,  52  Wis.  699. 

If  the  accusation  on  which  requisition  is 
based  charges  a  crime  substantially,  the  deter- 
mination of  its  technical  sufficieDcy  must  be 
left  to  the  courts  of  the  demanding  State. 

TuUis  V.  Fleming,  69  Ind.  15;  State  v.  (/^ 
Connor,  88  Minn.  248;  ReBoberte,  24  Fed.  Rep. 
182;  Re  Voorheee,  82  N.  J.  L.  141;  Roberts  v. 
ReHly,  116  U.  8.  80,  92,  97  (29:  544,  548.  549); 
Pwpfe  V.  Byrnes,  88  Hun,  99;  Dome's  Case,  122 
Mass.  828;  Re  Keller,  86  Fed.  Rep.  682,  687. 

The  governor's  certificate  provided  for  in  U. 
8.  Rev.  Stat.  §  5278,  is  legal  and  conclusive 
•evidence  of  the  fact  that  the  fugitive  is  legally 
^accused  in  the  home  jurisdiction,  and  the 
•courts  will  not  go  behind  it. 

Re  Leary,  10  Ben.  197;  Re  Manchester,  5  Cal. 
237;  Kingsbury's  Case,  106  Mass.  228;  Bx  parte 
Thornton,  9  Tez.  685;  State  v.  Richardson,  84 
Minn.  115;  Hibler  v.  State,  48  Tex.  197. 

There  is  no  limitation  or  restriction  upon 
the  crime  for  which  a  man  may  be  extradited 
4n  interstate  rendition;  that  duty  is  equally  im- 
|)erative  as  to  all  crimes;  and  no  right  of  re- 
turn is  provided  for  or  necessarily  implied. 

2  Moore,  Extradition,  §§  648. 644;  ReNoyes, 
17  Alb.  L.  J.  407;  Ham  v.  State.  4  Tex.  App. 
«45;  Harland  v.  Wasfiington,  8  Wash.  Ter.  158; 
D<nii*s  Case,  18  Pa.  89;  State  v.  Stetoart,  60 
Wis.  587,  5U  Am.  Rep.  888;  Ex  parte  Barker, 
^87  Ala.  4,  11  Crim.  L.  Mag.  628;  WiUiams  v. 
Weber,  1  Colo.  App.  191;  State  v.  Brewster,  7 
Vt.  120;  Adrianee  v.  La  Orave,  59  N.  Y.  110, 
17  Am.  Rep.  817;  United  States  t.  CadioeU,  8 
Blatchf.  138:  UniUd  States  v.  Lawrence,  18 
Blatcbf.  299,  807;  People  v.  Botee,  4  Park. 
<Mm.  Rep.  258;  Be  Miles,  52  Yt.  609;  Mahon 
T.  Justice,  127  U.  8.  700,  707  (82:  288,  285); 
Ker  V.  lUinois,  119  U.  8.  486  (80:  421). 

Mr,  Justice  Brown  delivered  the  opinion 
•of  the  court : 

Petitioner  claims  his  discharge  upon  the 
^ound  that  he  is  accused  of  liaving  illegally 
received  a  deposit  in  his  bank  at  Juneau, 
when  in  fact  he  liad  not  been  in  Juneau 
within  three  weeks  before  the  deposit  was 
teceived,  and  that,  at  the  time  it  was  re- 
•ceived,  which  was  about  4  o'clock  in  the 
•afternoon  of  June  20,  1890,  he  was  in  Illi- 
nois, and  had  been  in  that  State  for  more 
than  two  hours  before  the  deposit  was  re- 
ceived. He  had  in  fact  left  Beaver  Dam, 
Wisconsin,  at  an  early  hour  tliat  day,  and 
traveled  continuously  to  Chicago,  not  stop- 
ping  at  Juneau,  and  having  no  actual  knowl* 
edge  of  the  illegal  deposit  charged.  Upon 
this  state  of  facts  petitioner  insists  that  his 
journey  from  Wisconsin  to  Illinois  was  not 
a  ** fleeing  from  justice"  within  the  meaning 
of  article  4,  section  2,  of  the  <Ik>nstitution : 
that  it  is  essential  to  the  jurisdiction  of  the 
trial  court  that  he  should  liave  been  a  fugi- 
tive from  Justice ;  and  hence  that  the  circuit 
court  of  Dodge  county  was  without  author- 
ity to  try  him  for  the  offense  charged,  and  he 
should  therefore  be  relieved  f^m  Its  cus- 
tody upon  this  writ  of  habeas  corpus. 

We  regard  this  case  as  controlled  in  all  its 
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essential  features  by  tiioie  of  Ket  ▼. 
119  U.  8.  486  [80:  4211  and  JfaAm  t. 
127  U.  8.  700  [82:  2«8].     flie 
arose  upon  a  writ  of  error  to  the 
0>urt  of  Illinois.    The  petitii 
ed,  in  abatement  to  an  indictmeot  for 
in  the  criminal  court  of  Oodk.  ooonty. 
he  had  been  kidnapped  from  the  dty  <rf 
Lima,  in  Peru,  forcibly  placed  or  "^    '* 
vessel  of  the  United  States  in  the 
Callao,  carried  to  San 
from  there  to  Illinois  upon  a  reqaisitMB 
made  upon  the  governor  of  California.    Afte' 
disposing  of  the  point  that  be  hod  oat  beeo 
deprived  of  his  liberty  withoot  *diie  poe- 
ess  of  law, "  the  court  intimated,  fai  Rp-y 
to  an  objection  that  the  petitiooer  was  aoc  a 
fugitive  from  justice  in  the  Stote  of  Cali- 
fornia, that  **  when  the  governor  of  ooe  Staftt 
voluntarily  surrenders  a  fu^tiTe  tram  %!sm 
justice  of  another  State  to  answer  for  fca 
alleged  offenses,  it  is  hardly  a  proper  mV 
ject  of  inquiry  on  the  trial  of  the  cam  to 
examine  inti>  the  details  of  the  pr'^'^^'f 
by  which  the  demand  was  made  by  the  oh 
State  and  the  manner  in  which  it  «m  re- 
sponded to  by  the  otlier. '    The  oourt  f anter 
held  that  the  petitioner  had  not  acoaind  bf 
his  residence   in  Peru   a  right  <x  aijiM 
there,  a  ri^ht  to  be  free   from  moleds&M 
for  the  crime  committed  in  Illiiiois^  <r  a 
right  that  he  should  only  be  removed 
in  accordance  with   the   proriaioos  of 
treaty  of  extradition  :  and  winds  op  tl 
ion  by  observing  tliat  ^'the  questioe  of  hno 
far  his  forcible  seizure  in  aoother  ooonr. 
and  transfer  by  violence,  force,  or  fnnd  m 
this  country,  could  be  made  available  Id  n 
sist  trial  in  the  state  court,  for  the  oflcose  wm 
charged  upon  him,  is  one  which  wv  do  »< 
feel  called  upon  to  decide,  for  in  that 
action  we  do  not  see  that  the  Ooostii 
or  laws,  or  treaties  of  the  United 
an  tee  him  any  protection.     There  aie  ssatiSer- 
ities  of  the  highest  respecUbiiity  which  teU 
that  such  forcible  abduction  is  n 
reason  why  the  party  should  not ; 
brought  within  the  Joriadictioo  of  t 
which  has  the  right  to  try  him  for 
offense.     .     .     .    However  this  mar  be.  tht 
decision  of  that  question  is  as  mnch  wilkn 
the  province  of  we  state  ooart  as  a 
of  common  law,  or  of  the  law  of 
of  which  that  court  is  bound  to  take 
as  it  is  of  the  courts  of  the  United 

The  case  of  Mahon  t.  Jueties^  127 
700,  [82:  288],  arose  upon  an  applica&i« 
of  the  governor  of  West  Virginia  to  tht  dii- 
trict  court  of  the  United  States  for  thr  «»- 
trict  of  Kentucky,  for  the  release  of  Mikn 
upon  a  writ  of  habeas  corpus,  mem  At 
ground  that  he  had  been,  while  resiofaf  n 
West  Virginia,  and  in  violation  of  her  b«^ 
without  warrant  or  otb^  legal  |nuusa  ^ 
rested  by  a  body  of  armed  men  tram  Kie* 
tucky,  and,  by  force  and  against  his  will 
carried  out  of  the  State  to  answer  to  a  chsft 
of  murder  in  the  State  of  Cwnickj.  Ai 
stated  in  the  opinion  of  the  oow  the  f«^ 
emor  "proceeded  upon  the  theory  that  H  wm 
the  duty  of  the  United  States  to  seem  Ht 
inyiolability  oH  the  terHtory  of  tht 
from  a  lawless  invasf on  of 
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And  when  parties  had  been  forcibly 
taken,  from  her  territory  and  jurisdiction  to 
jifTord  tlie  means  of  compelling  their  return. " 
This  court  held  that,  while  uie  accused  had 
tbc  riglit  while  in  West  Virginia  of  insist- 
ing tliskt  he  should  not  be  surrendered  to  tlie 
governor  of  Kentucky,  except  in  pursuance 
of  tbe  acts  of  Congress,  and  was  entitled  to 
release  from  any  arrest  in  that  State  not  made 
in  accordance  with  them,  yet  that  as  he  had 
been     subsequently    arrested    in    Kentucky 
under  the  writs  issued  under  the  indictments 
against  him,  the  question  was  not  as  to  the 
validity  of  the  arrest  in  West  Vir>?inia.  but 
as  to  the  legality  of  his  detention  in  -Ken- 
tucky.     "The  only  question,  therefore, "  said 
the  court,  ''presented  for  our  determination 
is  'Whether  a  person  indicted  for  a  felony  in 
one    State,  forcibly  abducted  from  another 
State  and  brought  to  the  State  where  he  was 
indicted  by  parties  acting  without  warrant  or 
authority  of  law,  is  entitled  under  the  Con- 
stitution or  laws  of  the  United  States  to  re- 
lease from  detention  imder  the  indictment  by 
Teason  of  such  forcible  and  unlawful  abduc- 
tion. ^(^  After  a  full  review  of  all  the  prior  au- 
thoritTes  upon  the  point,  the  court  came  to 
the  conclusion  that  the  jurisdiction  of  the 
court  of  the  State  in  which  the  indictment 
was  found  was  not  impaired  by  tbe  manner 
in  'Which  the  accused  was  brought  before  it. 
••There  is,  indeed,"  said  the  court,  **an  entire 
concurrence  of  opinion  as  to  the  ground  upon 
which  a  release  of  tbe  appellant  in-  the  pres- 
ent case  is  asked,  namely,  that  his  forcible 
abduction  from  another  State,  and  conveyance 
within  the  jurisdiction  of  the  court  holding 
him,  is  no  oojection  to  his  detention  and  trial 
for  tbe  offense  charged.     They  all  proceed 
upon  the  obvious  ground  that  tbe  offender 
against  the  law  of  the  State  is  not  relieved 
from  liability  because  of  personal  injuries 
received  from  private  parties,  or  because  of 
indignities  committed  against  another  State.  ^ 
There  was  a  vacancy  in  the  office  of  Chief 
Justice  at  the  time,  and  two  members  of  the 
court  (Mr.  Justice  Bradley  and  Mr.  Justice 
Harlan)  dissented  upon  the  ground  that  the 
Constitution  had  provided  a  peaceful  remedy 
for  the  surrender  of  persons  charged  with 
crime ;  that  this  clearly  implied  that  there 
should  be  no  resort  to  force  for  this  purpose ; 
that  the  cases  upon  which  the  court  relied 
had  arisen  where  a  criminal  had  been  seized 
in  one  country  and  forcibly  taken  to  another 
for  trial,  in  the  absence  of  any  international 
treaty  of  extradition ;  and  that  as  the  appli- 
cation in  that  case  was  made  by  the  governor 
of  the  State  whose  territory  had  been  law- 
lessly invaded,  he  was  entitled  to  a  redeliv- 
ery cf  the  person  charged. 

These  cases  my  be  considered  as  establish- 
ing two  propositions:  1.  That  this  court 
will  not  interfere  to  relieve  persons  who  have 
been  arrested  and  taken  by  violence  from  the 
territory  of  one  State  to  that  of  another, 
where  they  are  held  under  process  legally  is- 
sued from  the  courts  of  the  latter  State.  2. 
That  the  question  of  the  applicability  of  this 
doctrine  to  a  particular  case  is  as  much  with- 
in the  province  of  a  state  court,  as  a  (question 
of  common  law  or  of  the  law  of  nations,  as 
it  is  of  the  courts  of  the  United  States. 
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An  attempt  is  made  to  distinguish  the 
case  under  consideration  from  the  two 
above  cited,  in  the  fact  that  those  were  cases 
of  kidnapping  by  third  parties,  by  means  of 
which  the  accused  were  brought  within  the 

iurisdiction  of  the  trial  State,  and  the  State 
lad  not  acted,  as  here,  under  legal  process, 
or  been  in  any  way  a  party  to  the  proceed- 
ings ;  that  they  were  cases  of  tort  for  which 
the  injured  parties  could  sue  the  tort-feasors, 
while  in  the  case  under  consideration  the 
action  is  under  and  by  virtue  of  an  Act  of 
Congress,  and  hence  the  party  can  ask  this 
court  to  inquire  whether  the  power  thus  in- 
voked was  properly  exercised.  The  distinc- 
tion between  cases  of  kidnapping  by  the  vi- 
olence of  unauthorized  persons  without  the 
semblance  of  le^al  action,  and  those  wherein 
the  extradition  is  conducted  under  the  forms 
of  law,  but  the  governor  of  the  surrendering 
State  has  mistaken  his  duty,  and  delivered 
up  one  who  was  not  in  fact  a  fugitive  from 
justice,  is  one  which  we  do  not  oeem  it  nec- 
essary to  consider  at  this  time.  We  have 
no  doubt  that  the  governor  upon  whom  the 
demand  is  made  must  determine  for  himself, 
in  the  first  instance,  at  least,  whether  the 
party  charged  is  in  fact  a  fugitive  from  jus- 
tice (Ex  parts  Eeggsl,  114  U.  S.  642  [29: 
2501 ,  Soberts  v.  BeiU^,  116  U.  S.  80  [29  : 
5441),  but  whether  his  decision  thereon  be 
final  is  a  question  proper  to  be  determined  by 
the  courts  of  that  State.  «  A  proceeding  of 
that  kind  was  undertaken  in  this  case  when 
Cook  applied  to  the  state  circuit  court  of 
Chicago  to  obtain  a  writ  of  habeas  corpus 
to  test  the  legality  of  his  arrest.  Upon  the 
hearing  of  this  writ  the  court  decided  the 
arrest  to  be  legal, and  remanded  Cook  to  the 
custody  of  the  sheriff,  by  whom  he  was  de- 
livered to  the  defendant  as  executive  agent 
of  the  State  of  Wisconsin.  Cook  acquiesced 
in  this  disposition  of  the  case,  and  made  no 
attempt  to  obtain  a  review  of  the  judgment 
in  a  superior  court.  Long  after  his  arrival 
in  Wisconsin,  however,  and  after  the  trial 
of  his  case  had  begun,  he  made  this  appli- 
cation to  the  circuit  court  of  the  United  States 
for  that  district  upon  the  ground  he  had 
originally  urged,  namely,  that  he  was  not  a 
fugitive  from  justice  within  the  meaning  of 
the  Constitution  and  laws  of  the  United 
States.  That  court  decided  against  him, 
holding  that  he  had  been  properly  surrend- 
ered. 

It  is  proper  1o  observe  in  this  connection 
that,  assuming  the  question  of  flight  to  be 
jurisdictional,  if  that  question  be  raised  be- 
fore the  executive  or  the  courts  of  the  sur- 
rendering State,  it  is  presented  in  a  some- 
what different  aspect  after  the  accused  has 
been  delivered  over  to  the  agent  of  the  de- 
manding State,  and  has  actually  entered  the 
territory  of  that  State,  and  is  held  under  the 
process  of  its  courts.  The  authorities  above 
cited,  if  applicable  to  cases  of  interstate  ex- 
tradition, where  the  forms  of  law  have  been 
observed,  doubtless  tend  to  support  the  the- 
ory that  the  executive  warrant  has  spent  its 
force  when  the  accused  has  been  delivered  to 
the  demanding  State ;  that  it  is  too  late  for 
him  to  object  even  to  jurisdictional  defects 
in  his  surrender,  and  that  he  is  rightfully 
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ueld  under  the  process  of  the  demanding 
State.  In  fact,  it  is  said  bv  Mr,  Juitice 
Miller  in  K<n'  y.  lUinaU,  119  U.  B.  441  [80: 
428),  that  "the  case  does  not  stand  where 
the  party  is  in  court  and  required  to  plead 
to  an  indictment,  as  it  would  have  stood 
upon  a  writ  of  habeas  corpus  in  California." 
Some  reasons  are,  however,  suggested  for 
holding  that,  if  he  were  not  in  fact  a  fugi- 
tive from  Justice  and  entitled  to  be  relieved 
upon  that  ground  by  the  courts  of  the  sur- 
rendering  State,  he  ought  not  to  be  deprived 
of  that  right  bv  a  forced  deportation  from 
its  territory  before  he  could  have  an  oppor- 
tunity of  suing  out  a  writ  of  habeas  corpus. 
That  question,  however,  does  necessarily 
arise  in  this  case,  since  tiie  record  before  us 
shows  that  he  did  sue  out  such  writ  before 
the  crimiual  court  of  Cook  county,  and  ac- 

auiesced  in  its  decision  remanding  him  to 
le  custody  of  the  officer. 
As  the  defense  in  this  case  is  claimed  to 
be  jurisdictional,  and,  in  any  aspect,  is 
equally  available  In  the  state  as  in  the 
Federal  courts,  we  do  not  feel  called  upon 
at  this  time  to  consider  it  or  to  review  the 
propriety  of  tlie  decision  of  the  court  below. 
We  adhere  to  the  views  expressed  in  Ek  parte 
RoyaU,  117  U.  S.  241  [29:  8681  and  iZSc /Mtrftf 
F(mda,  117  U.  S.  516  [29:  994],  that,  where 
a  person  is  in  custody  under  process  from  a 
state  court  of  original  Jurisdiction  for  an 
alleged  offense  aeainst  the  laws  of  that  State, 
and  it  is  claimed  that  he  is  restrained  of  his 
liberty  In  violation  of  the  Constitution  of 
the  United  States,  the  circuit  court  of  the 
United  States  has  a  discretion  whether  it 
will  discharge  him  in  advance  of  his  trial 
in  the  court  in  which  he  is  indicted,  although 
this  discretion  will  be  subordinated  to  any 
special  circumstances  requiring  immediate 
action.  While  the  Federal  courts  have  the 
power  and  may  discharge  the  accused  in  ad- 
vance of  his  trial,  if  he  is  restrained  of  his 
liberty  in  violation  of  the  Federal  Constitu- 
tion or  laws,  they  are  not  bound  to  exercise 
such  power  even  after  a  state  court  has  finally 
acted  upon  the  case,  but  may,  in  their  dis- 
cretion, require  the  accused  to  sue  out  his 
writ  of  error  from  the  highest  court  of  the 
State,  or  even  from  the  Supreme  Court  of 
the  United  States.  As  was  said  in  BM  v. 
ConnoUy,  111  U.  S.  624,  687  [28:  542,  546]  : 
**Upon  the  state  courts,  equally  with  the 
courts  of  the  Union,  rests  the  obligation 
to  guard,  enforce,  and  protect  every  right 

San  ted  or  secured  by  the  Constitution  of 
e  United  States  and  the  laws  made  in  pur- 
suance thereof  whenever  those  rights  are  in- 
volved in  any  suit  or  proceeding  before 
them.**  We  are  unable  to  see  in  uiis  case 
any  such  special  circumstances  as  were  sug- 
gested in  the  case  of  Ek  parte  Boyall  as  ren- 
dering it  proper  for  a  Federal  court  to  inter- 
pose before  the  trial  of  the  case  in  tiie  state 
court.  While  the  power  to  issue  writs  of 
habeas  corpus  to  state  courts  which  are  pre- 
ceding in  disregard  of  rights  secured  by  the 
Constitution  and  laws  of  the  United  States 
may  exist,  the  practice  of  exercising  such 

Sower  before  the  question  has  been  raised  or 
ettTmined  in  the  state  court  is  one  which 
ought  not  to  be  encouraged.      The  party 
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diarged  waives  no  defect  of  JurMfctka  by 
submitting  to  a  trial  of  his  case  upon  te 
merits,  aid  we  think  that  comity  dfi—mH 
that  the  state  courts,  under  whose  pmess  Ik 
is  held,  and  which  are  equally  wick  tke 
Federal  courts  charged  with  the  doty  of  pn 
tecting  the  accused  in  the  enjojment  o£  kit 
constitutional  rights,  should  be  appealed  «i 
in  the  first  instance.  Should  such  rigto  b« 
denied,  his  remedy  In  the  Federal  court  vili 
remain  unimpaired.  So  far  from  tbeve  bdif 
special  circumstances  in  this  case  to  ihov 
that  the  Federal  court  ought  to  intnfcR,  tkt 
fact  that,  with  ample  opportunity  to  do  m, 
he  did  not  apply  for  this  writ  until  after  tkt 
Jury  had  been  sworn  and  his  trial  begoa  ii 
the  state  court,  is  of  itself  a  special  cir- 
cumstance to  indicate  that  the  Federal  covt 
should  not  interpose  at  this  time. 

The  judgment  €f  the  court  below  rtfkaiaf  tib 
the  diicharge  ie^  thertfore^  nfinmed. 


MARTHA  P.  8T0TESBURY  n 
Bxr$.,  AppU, 
t. 

UNITED  BTATB& 

(See&CBeporter^  ed.]»-JHJ 
Action  qf  Commiaioner  ef  ImUi'^^ 


Where  the  Oommisrioiier  of  Internal 
tlfled  that  be  had  examined  and  alloved 
claims  for  refuodioc  taxes  < 
and  paid,  and  that  be 
the  Secretary  of  the  T^neasury  fCr  Mi 
tionand  advteemeot,  tbe  aeClon  of  tbe 
Blooer  did  not  ccostttate  a  final  awar* 
the  government*  . 

[No.  80.] 

Argued  Not.  It.  189t.    Decided  JSm.  ft  OSt 

APPEAL  from  a  Judement  of  the  Govt  dt 
Claims,  in  favor  or  the  govrrancat  is  ft 
suit  brought  to  recover  for  internal 
taxes  claimed  to  have  been  eiiouew 
sessed  and  coUected.    AMnmed, 
See  same  case  below,  fiS  Ct.  01  28BL 


Statement  by  Mr.  JuMiee 

On  December  19,  1870,  the  firm  of  HtfHi 
&  Stotesbury  appealed  to  the  Comniiafti«aer 
of  Internal  Revenue  for  the  refoadla^  «f 
$67,835.85,  internal  revenue  taxes  cUiaiA 
to  have  been  erroneously  asocsied  and  col- 
lected from  them.  This  claim  was  tiMmimi 
and  rejected  and  notice  thereof  gives  to  tte 
claimants.  An  application  for  a  rebetfiaf 
was  made  and  sustained.  On  Joly  H  1^ 
the  commissioner  having  examined  tbe  ckiflL 
signed  and  transmitted  to  tbe  Secretaiy  of  t^ 
Treasury  the  following  schedule: 


Nora.— ^  to  what  ie  **Mua 
State  or  other  courts  from  wk^ck 
to  Gibbons  v.  Ogdeo,  5:  SOS. 

What  queetkme  the  Vntted  Staim 
wW  review  on  writ  of  error;  hW  of 
note  to  Parks  v.  Turner.  18:  SSai 


J 


mo.^ 


Ltf92. 


Btotbsbubt  t.  Uvitbd  Qtateb, 
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"Ko.  99.— J  $chedule  of  elaim$far  the  rrfunding  of  iaxe»  erroneously  aeeessed  and  paid,  whieh 
haiK  been  examined  and  cUlawed,  and  are  tranemitted  to  the  Secretary  ef  the  Treaeuryfor  hie 
consideration  and  adneement  in  aecordanee  wth  regulations  dated  January  If,  1866. 


IMstrict 

Claimants. 

Amount. 

Disposition. 

Reason  of  disposition. 

iBtPenn 

Harris  &  Stotesbury.. 
Harris,  Heyle&Co... 

$67,885  85 
26,642  96 

Allowed 

Were  not  sugar-refiners  with- 
in the  definition  of  section 
75  of  an  Act  to  Provide 
Internal  Revenue,  etc.,  ap- 
proved   July    1,    1862,    as 
amended    by  the  Act   ap- 
proved March  8, 1868. 

**1  lierebj  oertify  that  the  f oregolnir  olalins  for 
the  ref  UDoiiiflr  of  taxes  erroneously  assewed  and 
paid  liave  been  examined  and  allowed,  and  are 
teammitted  to  the  Secretary  of  the  Treasury  for 
Ids  consideration  and  advisement. 

^A.  PuBASOHTON,  Commiagioner.^ 

On  Auf^ust  8,  1871,  Commissioner  Pleas- 
onton  resigned,  and  on  the  next  day  J.  W. 
Douglass,    having  been  duly  appointed  his 
successor,  enterea  upon  the  dischargee  of  the 
duties  of  the  office.    On  that  day  the  Secre- 
tary of  the  Treasury  sent  to  him  this  letter : 
**Treasuky  Department, 
•*  Washington,  D.  C,  Avaust^,  1871. 
"Sir:  The  enclosed  refunding  claims  of 
Harris  &  Stotesbury  and  Harris,  Hey le  &  Co. , 
transmitted  by  your  predecessor  to  this  office 
for  approval,  would  seem  to  have  been  passed 
by  a  reversal  of  the  construction  of  the  law 
relative  to  sugar  manufacturers  which  ob- 
tained during  the  whjle  period  of  its  exist- 
ence. 

**  Under  these  circumstances  I  deem  it  prop- 
er to  return  them  to  you  for  re-ezamination, 
declining  to  consider  them  unless  again  sub- 
mitted by  your  office. 

•*  Respectfully  yours, 
**  Geo.  8.  Boxjtwbll, 
Secretary  of  the  Treasury, 
'*Hon.  J.    W.   Douglass,   Ck>m'r  of  Int. 
lie  venue." 

And  on  the  9th  of  November,  1871,  the 
Commissioner  endorsed  on  the  claim  these 
words:  "November  9,  1871.  Rejected  on 
re-examination.  J.  W.  Douglass,  Commis- 
sioner;" notice  of  which  action  was  duly 
^iven  to  the  claimants.  On  the  wrapper  or 
^ket  enclosing  the  papers  in  this  claim 
appear  the  following  endorsements : 
**  (Office  of  Internal  Revenue.    Rec'd  Dec 

19,  '70.    Div.  1,  sec.  3.) 
Coll'r  not'd  Dec.  20,  '70.    J.  D.  8895. 
Wrote  claimanU  Nov.  18,  '71.    J.  D. 
12.  21,  '70. 
\        (46)  Claim  for  refunding  taxes  collected. 

Serial  No.   18.     No.    of  draft, . 

$67,885.85. 
Harris  &  Btotesbury,  claimant  — . 
PoBtoffice  address,  Philadelphia. 
Verified  by—    W.  J.  Pollock,  Collector, 
1  district  of  Penna. 
Assessed  upon  sp.  tax  sugar-refiners. 
Basis  of  claim :  Claims  that  they  do  not 
refine  sujgir. 

Nov.  9,  lOTl,  rejected  on  re-examination. 
(Signed)      J.  W.  Douglass,  CommW. 

U.  ^ 


Examined  and  rejected  Dec.  19, 1870,  by— 

(Signed) '        Chs.    Chbslbt. 
Allowed  by  Commissioner  July  26,  1871. 
(Signed)  A.  Plbabonton, 

Commissioner,^ 
No  notice  was  given  to  the  claimants  of 
the  action  of  Commissioner  Pleasonton,  and 
it  does  not  appear  that  they  were  aware  of 
it  until  1880,  when,  on  being  informed 
thereof,  they  made  application  for  the  pay- 
ment of  the  money  as  having  been  duly  al- 
lowed them  by  such  decision  of  Commis- 
sioner Pleasonton.  This  application  was 
denied,  but  the  question  of  the  liability  of 
the  government  was  transmitted  by  the  Sec- 
retary of  the  Treasury  to  the  Court  of  Claims. 
A  petition  in  that  court  was  filed  in  the  name 
of  Thomas  P.  Stotesbury,  sole  surviving 
partner  of  Harris  &  Stotesbury,  and  after- 
wards, on  his  death,  the  suit  was  revived  in 
the  name  of  the  present  appellants,  his  ex- 
ecutors. The  decision  was  in  favor  of  the 
government  {Stotesbury  v.  United  States,  28 
t.  CI.  285)  from  which  decision  the  execu- 
tors brought  this  appeal. 

Mr.  Enoch  Totten  and  Thee.  W.  Ned  for 
appeUant. 

Mr.  John  B.  Cotton*  Jm<.  Atty.  Gen.,  for 
appellee. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  Court  of  Claims  decided  that  the  ac- 
tion of  Commissioner  Pleasonton  did  not  con- 
stitute a  final  award  binding  the  government ; 
and  whether  it  was  so  or  not  is  the  question 
presented  to  us  for  decision. 

The  law  under  which  the  Commissioner 
acted  is  found  in  section  8220,  Revised  Stat- 
utes: ''The  Commissioner  of  Internal  Rev- 
enue, subject  to  regulations  prescribed  by  the 
Secretary  of  the  'n'easury,  is  authorizea,  on 
appeal  to  him  made,  to  remit,  refund,  and 
pay  back  all  taxes  erroneously  or  illegally 
assessed  or  collected,  all  penalties  oollecteo 
without  authority,  and  all  taxes  that  appear 
to  be  unjustly  assessed  or  excessive  in  amount 
or  in  any  manner  wrongfully  collected.'' 
Regulations  were  prescribed  by  the  Secre- 
tary of  the  Treasury,  the  only  one  of  im- 
portance in  this  case  being  the  8d,  4th,  5th, 
and  7th,  as  follows: 

"  8d.  When  the  appeal  has  been  fully  heard 
and  examined,  the  Commissioner  of  uitemal 
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227-283 


BUPEBUB  COUBT  QV  THB  UniTSD  StaTE^ 


Oct.  Tkrm» 


[228] 


1229] 


APPEAL  from  a  decree  of  the  Suprenie 
Ck>UTt  of  the  District  of  Columbia,  affirm- 
ing a  decree  of  that  court  dismisdng  a  suit  in 
equity  brought  by  the  Washiugton  dt  George- 
town Railroad  Company  against  the  District 
of  Columbia  and  the  Commissioners  of  the 
District  for  an  injunction  from  prosecuting 
certain  actions  in  the  police  court  and  from 
instituting  any  other  lilce  action  and  from  col* 
lecting  a  license  tax.  DitmUsed, 
See  same  case  below,  6  Mackey,  570. 

Statement  by  Mr,  Ohief  Ju$tiee  Fuller: 

The  Washington  &  Georgetown  Railroad 
Company  tiled  Its  bill  in  the  Supreme  Court 
of  the  District  of  Columbia,  on  October  28, 
1884,  against  the  District  of  Columbia  and 
the  commissioners  of  the  district,  alleging 
that  it  was  a  corporation  duly  orffanizea 
under  the  Act  of  Congress  in  that  oehalf ; 
that  under  the  Act  of  Congress  of  February 
21,  1871,  entitled  **An  Act  to  Provide  a 
Government  for  the  District  of  Columbia,* 
(16  Stat,  at  L.  419)  the  legislative  assembly 
of  the  District  passed  an  act,  August  28, 
1871.  entitled  "*"  An  Act  Imposing  a  License 
on  Trades,  Business,  and  Professions  Prac- 
ticed or  Carried  on  in  the  District  of  Colum- 
bia," the  twenty-sixth  paragraph  of  the 
twenty-first  section  of  whi(£  was  in  the 
words  and  figures  following, to  wit: 

**The  proprietors  of  hacks,  cabs,  and  om- 
nibuses, and  street  cars,  and  other  vehicles 
for  transporting  passengers  for  hire,  shall 
pay  annually  as  follows :  Hacks  and  car- 
riages, ten  dollars;  one-horse  cabs,  six  dol- 
lars ;  omnibuses,  ten  dollars ;  street  cars,  six 
dollars,  or  other  vehicles  capable  of  carrying 
ten  passengers  or  more  at  one  time,  ten  dol- 
laTo. 

And  the  fourth  section  (omitting  a  pro- 
viso) was  as  follows : 

^'That  every  person  liable  for  license  tax, 
who  failing  to  pay  the  same  within  thirty 
davs  after  Uie  same  has  become  due  and  pay- 
able, for  such  neglect  shall,  in  addition  to 
the  license  tax  imposed,  pay  a  fine  or  penalty 
of  not  less  than  five  nor  more  than  fifty  dol- 
lars, and  a  like  fine  or  penaltv  for  every  sub- 
sequent offense."  Laws,  Dist  Col.  1871, 
•7i  '78,  pp.  87,  88,  97. 

The  bill  further  averred  that,  In  pursu- 
ance and  execution  of  the  provisions  of  said 
act,  "the  municipal  authorities  of  the  Dis- 
trict of  Columbia  have  at  various  times  har- 
assed and  annoyed,  and  still  continue  to 
harass  and  annoy,  the  officers  and  agents  of 
the  complainant  in  the  discharge  of  their 
duties  to  the  complainant  and  in  Uieir  efforts 
to  comply  with  the  peremptory  requirements 
of  the  charter  of  the  company ;  and  unless 
the  said  defendants  shall  be  restrained  by  Uio 
injunction  of  this  court  they  will  promtbly 
continue  to  annoy  and  harass  the  saia  officers 
and  agents." 

It  was  then  alleged  that  at  some  time 
prior  to  August  28,  1977,  the  commissioners 
of  the  district  presented  to  the  police  court 
an  information  alleging  violation  of  the  act 
or  ordinance,  and  seeking  to  have  fines  im- 
posed upon  the  company  for  failure  to  pay 
the  license  tax,  and  the  court  adjudged  thie 
complainant  guilty  and  imposed  a  Aim,  from 
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which  Judgment  an  appeal  was  taken  tn  the 
criminal  court  of  the  district,  where  th«  in- 
formation was  dismissed :  that  the  Judgment 
of  the  criminal  court  was  final,  aM  that  no 
appeal  could  be  taken  therefrom ;  that  after- 
wards, and  some  time  prior  to  April,  1883, 
another  information  with  like  charges  and 
allegations  was  presented  to  the  police  court, 
upon  which  a  like  judgment  was  rendtfed 
and  a  like  fine  imposed ;  that  from  this  Judg- 
ment also  an  appeal  was  taken  to  the  oiou- 
nal  court,  and  on  April  4,  1882,  the  informa- 
tion was  dismissed  by  the  district  authori- 
ties 

The  bill  also  stated  that  on  September  SO, 
1884,  the  municipal  authorities  caused  two 
informations  to  be  presented  to  the  police 
court,  each  containing  like  charges  and  al- 
legations as  before,  one  of  tJiem  being  in- 
tended  to  cover  the  period  from  July  1,  \9S^ 
to  July  1, 1884,  and  the  other  the  pmod  from 
July  1,  1884,  to  September  20.  1884,  each  of 
the  informations  complaining  of  the  use  by 
complainant  of  about  one  hundred  street  cars 
without  having  paid  license  therefor:  tlist 
these  two  cases  are  now  pending  and  undecid- 
ed in  the  police  court,  ^but  the  said  munic- 
ipal authorities  threaten  to  proceed  to  Judg- 
ment, and  the  complainant  fears  thai  md 
court  will  aeain  render  Judnnent  ag^nsft  ll 
and  impose  burdensome  ana  harassing  fines 
upon  it  and  issue  harassing  and  uiuawfal 
writs  by  way  of  execution  o7  ita  Judinnenl.* 
Copies  of  the  informations  accompanied  and 
were  made  parts  of  the  bill. 

The  bill  charged  the  invalidity  of  the  li- 
cense tax  in  question  for  varioos  reasons 
therein  set  fortn,  and,  among  otheiB,  upon 
the  ground  of  the  repieal  of  the  act  of  the 
legislative  assembly,  so  far  as  stock  oorpoim- 
tions  were  concerned,  by  certain  designated 
acts  of  Congress. 

The  bill  then  alleged:  "That  the  earn- 
plainant  is  now  and  has  been  during  the  year 
1884  running  one  hundred  and  six  cars  (1(W), 
sixty -four  (o4)  of  which  are  two  horses  and 
forty-two  (42)  of  which  are  one-horse  cara 
The  complainant  has  alwavs  insisted  that 
said  tax  was  unlawful,  and  has  refused  to 
pay  it  ever  since  Julv,  1876,  and  if  it  shall 
be  held  to  be  a  lawful  tax  the  amount  which 
would  probably  be  computed  and  charged 
against  the  complainant  by  the  said  munic- 
ipal authorities  would  rnch  nearly,  if  not 
quite,  the  sum  of  fifty- two  hundred  dollars, 
besides  interest,  fines,  and  penalties.* 

Complainant  thereupon  averred  that  unless 
the  defendants  were  enjoined,  irreparable  in- 
Jury  to  its  business  would  result ;  that  it  was 
without  adequate  remedy  at  law;  and  that 
inasmuch  ss  the  criminal  court  had  de- 
cided adversely  to  the  municipal  authoritica, 
"complainant  ought  to  be  protected  fron 
multiplici^  of  suits  snd  hansaing  and  an- 
noying writs.* 

The  prayers  were  for  process,  and  for  an 
injunction ''from  prosecuting  the  said  actions 
in  the  said  police  court,  or  either  of  thf. 
snd  also  from  instituting  sdt  other  like  ac* 
tions  for  like  purposes  in  said  court,  and  also 
from  attempting  in  any  manner,  directly  or 
indirectly,  to  collect  said  license  tax  nm- 
tioned  and  described  in  the  said  twenty-sixth 
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BooTHMBH  Pacivio  Oo.  t.  DsnoH. 
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L  ADBDegaUootbatapMirliArMldaotdoetnot 
■bowUmtbeliaotclMiu  wtthlo  tlM  uMUilDir  of 
tbe  Judkdarj  Mti. 

1  The  Act  of  1887,  reqntrts  to  Mtloo  at  law,  tbo 
luritdlctlon  of  wblcb  to  founded  only  upon  Its 
bHD#  between  oltiaenfl  of  dlflerant  ttatei.  to  be 
l>rouffht  In  tbe  Bute  of  which  one  to  a  ottlaen« 
and  m  tbe  dtotiiot  tbecelB  of  whloh he toan In- 
habitant and  reeident. 

H  A  oorpontlon  caonot,  for  tbe  porpoee  of  jorto- 
dlotlon  In  Federal  ooarte  be  ooneldered  a  dtiMn 
or  a  refkleot  of  a  State  In  wblob  It  baa  not  been 
Inoorporated* 

C  Where  the  want  of  jortodlotlon  to  apparent  on 
tbe  face  of  the  petition.  It  may  be  taken  adran- 
tace  of  bj  demorrer,  and  no  plea  Inabatemeotto 


Iw  Neither  a  fpeolalappearanoe  for  the  purpoee  of 
obJeoUoff  to  the  jurtodiotlon,  nor  an  answer  to 
tlM*  merlu  after  that  objection  had  been  over- 
ruled, to  a  walrer  of  the  objection. 

IL  A  statute  requiring  a  corporation,  as  a  con- 
dition precedent  to  obtaining  a  permit  to  do 
boelDess  within  the  State,  to  surrender  a  rlirht 
and  prlTUece  secured  to  It  by  the  Constitution 
and  laws  of  the  United  Btatea.  to  unconstitutional 
and  TOftd,  and  fives  no  validity  or  effect  to  any 
afreement  or  action  of  the  corporation  In  obedi- 
ence to  Its  provisions. 

f.  An  acreement  of  a  corporation  that  process 
may  be  served  on  Iti  cOcer  or  agent  encasred  in 
its  business  within  the  State  does  not  estop  the 
corporatioo  when  sued  in  a  circuit  court  of  the 
United  States,  to  set  up  wsnt  of  jurisdiction  In 
that  court,  by  reason  of  Its  dtlienship  and  resi- 
dence In  another  State. 

H  The  jurisdiction  of  the  droult  courts  of  the 
United  States  has  been  defined  and  limited  by  tbe 
acta  of  Oonarsss,  and  can  be  neither  restricted 
nor  enlarged  by  the  statutes  of  a  State. 

t.  Tbe  practice  aotof  the  State  of  Texas,  allowing 
foreign  corporations,  under  certain  droum- 
■taaces,  to  be  sued  In  tbe  courts  of  that  State,  has 
BO  apptloatloo  to  actions  In  the  courts  of  the 
United  States. 

[No.  408.] 

B^hmitUi  iV^sa.  7,  189i.     Decided  iVbe.  iJ, 

lS9i. 

rr  SRROR  to  tbe  drcnit  Court  of  tbe 
United  Statet  for  tbe  Western  District  of 
Texas,  to  review  a  Judgment  for  tbe  plaintiff, 
EUzabeib  J.  Denton  against  the  dootbem 
Padflc  Company,  for  damages  for  tbe  death 
of  her  ioa  bv  tbe  defendant^  neglifreoce.  On 
Botloo  to  dtsmisa  or  to  affirm.  Judtcmeot  re> 
▼eiaed  and  case  remanded  with  directions  to 
render  Judgment  for  tbe  defendant  upon  tbe 
demurrer  to  tbe  petition. 

Tbe  facts  are  stated  in  tbe  opinion. 

ifr.  D.  A.  McKniKht  for  defendant  in 
error,  for  motion. 

Mr.  J.  Hobl«y  Aabioa  for  pkinUff  in 
anor,  fai  opposition. 

Mr,  Juaiim  Qvm^  delivered  tba  opinion  of 
tbe  court: 

This  was  an  action  brought  JanoMT  20, 
19&9,  in  tbe  Circuit  Court  of  the  United 
Staiet  for  tbe  Western  District  of  Texas, 


•gainst  tbe  Soatbem  Plicifle  Oompanj,  by 
Elizabetb  Jane  Denton,  to  recover  damagea 
to  tbe  amount  of  $4,070,  f6r  tbe  death  of 
ber  80Q  by  tbe  defendant*!  negligence  near 
Paisano  in  tbe  ootmty  of  Presidio  on  January 
81,  1888.  Tbe  petition  alleged  that  **tbe 
plaintiff  is  a  citizen  of  tbe  8Ute  of  Texas, 
and  resides  In  tbe  cotmty  of  Red  river,  liv 
aaid  State ;  that  the  defendant  iaa  corporatioit 
duly  incorporated  under  the  laws  of  the  Stata 
of  Kentucky,  Is  a  citizen  of  tbe'State  of  Ken- 
tuclty,  and  is  and  at  tbe  institution  of  tbia 
suit  was  a  resident  of  El  Paso  county,  in 
the  State  of  Texas  ;**  that  at  tbe  day  aforesaid 
and  ever  since  **the  defendant  was  and  ia 
engaged  in  tbe  btisiness  of  running  and  pro- 
pelling cars  for  the  conveyance  of  freight 
and  passenflrers  over  the  line  of  railway  ex- 
tending eastward! V  from  the  city  of  El  Paso, 
Texas,  into  and  tbrough  tbe  counties  of  El 
Paso  and  Presidio  and  the  city  of  San  An- 
tonio, all  of  the  State  of  Texas:  that  tbe  de- 
fendant is  now  doing  business  as  aforesaid, 
and  has  an  asent  for  the  transaction  of  ita 
business  in  the  city  ai^  county  of  £1  Paso, 
Texas,  to  wit.  W.  E.  Jessup.**^  The  county 
of  Red  river  Is  in  the  eastern  district,  and 
the  counties  of  El  Paso  and  Presidio,  aa 
well  as  tbe  county  of  Bexar  in  which  is  tbe 
city  of  San  Antonio,  are  in  tbe  Western  Dis- 
trict of  Texas.  Act  of  February  24,  1879, 
chap.  97.  ^S  9,  8:  90  Stat,  at  L.  818.    ^ 

The  defendant,  by  leave  of  court,  filed 
''an  answer  or  demurrer,*  ^'for  tbe  special 
purpose  and  no  otber,  until  the  question 
herein  raised  is  decided,  of  objecting  to  tbe 
Jurisdiction  of  this  court,"  demurring  and 
excepting  to  the  petition,  because  upon  the 
allegations  above  quoted  ^'it  appears  that 
this  suit  ought,  if  maintained  at  all  in  the 
State  of  Texas,  to  be  brought  in  the  district 
of  the  residence  of  the  plaintiff,  that  Is  to 
say,  in  the  eastern  district  of  T#ixaa ;  and  the 
defendant  prays  Judgment  whether  this  court 
has  Jurisdiction,  and  it  asks  to  be  dismissed 
with  iu  coaU;  but,  should  tbe  court  over- 
rule tbis  demurrer  and  exception,  tbe  de- 
fendant then  asks  time  and  leave  to  answer 
to  the  merits,  tuough  excepting  to  tbe  action 
of  tbe  court  in  overruling  said  demurrer.* 

The  court  overruled  tbe  demurrer  and  al- 
lowed a  bill  of  exceptions  tendered  by  the 
defendant,  which  stated  that  tbe  defendant 
by  tbe  demurrer  raised  tbe  question  of  tba 
Jurisdiction  of  the  court ;  ''and  that  the  court, 
having  inspected  the  same,  as  well  as  tbe 
pleadings  of  the  plaintiff,  and  it  appearing 
therefrom  that  the  plaintiff  Is  allegra  to  be 
a  citizen  of  Texas,  residing  In  Red  river 
countv,  in  the  eastern  ludfcial  district  of 
aaid  state,  and  that  the  defendant  is  a  corpo> 
ration  created  and  existing  under  and  by 
virtue  of  the  laws  of  Kentucky,  and  is  a  cit- 
izen of  that  State,  but  operating  a  line  of 
railway,  doing  business  in  and  having  an 
agent  on  whom  process  may  be  served  In  the 
oounty  and  Judicial  district  in  which  this 
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suit  is  pending,  and  the  court,  being  of 
opinion  tnat  the  facts  alleged  show  this  cause 
to  be  in  the  district  of  the  residence  of  the 
defendant,  and  that  it  ought  to  take  cogni- 
sance of  the  same,  overruled  said  demurrer." 
The  defendant,  after  its  demurrer  had  been 
overruled,  answered  to  the  merits,  and  a  trial 
by  jury  was  had,  resulting^  in  a  verdict  and 

Judgment  for  the  plaintiff  in  the  sum  of 
(4,515.  The  defendant,  on  May  10,  1890.  sued 
out  this  writ  of  error  on  the  question  of  jur- 
isdiction only,  under  the  Act  of  February 
25,  1889,  chap.  236 ;  25  Stat,  at  L.  693.  The 
plaintiff  has  now  moved  to  dismiss  the  writ 
of  error  or  to  affirm  the  judgment,  and  the 
motion  has  been  submitted  on  briefs  under 
Rules  6  and  82  of  this  court. 

By  the  Act  of  March  3,  1887,  chap.  873, 
g  1,  as  corrected  bv  the  Act  of  August  13, 
1888,  chap.  866,  **No  person  shall  be  arrested 
in  one  district  for  trial  in  another  in  any 
civil  action  before  a  circuit  or  district  court ; 
and  no  civil  suit  shall  be  brought  before 
either  of  said  courts  against  any  person  by 
any  original  process  or  proceeding  in  any 
other  district  than  that  whereof  he  is  an 
inliabitant;  but  where  the  jurisdiction  is 
founded  only  on  the  fact  that  the  action  is 
between  citizens  of  different  states  suit  shall 
be  brought  only  in  the  district  of  the  resi- 
dence of  either  the  plaintiff  or  the  defend- 
ant. "    24  Stat,  at  L.  552 ;  25  Stat,  at  L.  434. 

This  is  a  case  **  where  the  jurisdiction  is 
f2051  founded  only  on  the  fact  that  the  action  is 
*•  ""  between  citizens  of  different  states."  The 
question  whether  under  that  Act  the  Circuit 
Court  of  the  United  States  for  the  Western 
District  of  Texas  had  jurisdiction  of  the  case 
is  a  question  involving  the  jurisdiction  of 
that  court,  which  this  court  is  empowered, 
by  the  Act  of  February  25,  1889,  chap.  236, 
to  review  by  writ  of  error,  although  the 
judgment  below  was  for  less  than  five  thous- 
and dollars. 

The  allegations  made  in  the  petition,  and 
admitted  by  the  demurrer,  bearing  upon  this 
question,  are  that  the  plaintiff  was  a  citizen 
of  Texas  and  resided  in  the  eastern  district 
thereof,  and  that  the  defendant  was  a  corpo- 
ration incorporated  by  the  law  of  Kentucky 
and  a  citizen  of  that  State,  and  was  a  resi- 
dent of  the  western  district  of  Texas,  doing 
business  and  having  an  agent  in  this  district. 
The  necessary  legaleffect  of  these  allegations 
is  that  the  defendant  was  a  corporation  and 
a  citizen  of  Kentucky  only,  doing  business 
in  the  western  district  of  Texas ;  and  conse- 
quently could  not  be  compelled  to  answer  to 
an  action  at  law  in  a  circuit  court  of  the 
United  States,  except  either  in  the  State  of 
Kentucky,  in  which  It  was  incorporated,  or 
in  the  eastern  district  of  Texas,  in  which 
the  plaintiff,  a  citizen  of  Texas,  resided.  It 
has  long  been  settled  that  an  allegation  that 
a  party  is  a  ''resident"  does  not  show  that  he 
i9  a  ** citizen,"  within  the  meaning  of  the 
judiciary  acts;  and  to  hold  otherwise  in  this 
case  would  be  to  construe  the  petitibn  as 
alleging  that  the  defendant  was  a  citi- 
zen of  the  same  State  with  the  plaintiff, 
and  thus  utterly  defeat  the  jurisdiction. 
The  case  is  governed  by  the  decision  of  this 
court  at  the  last  term,  by  which  it  waa  ad- 
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judged  that  the  Act  of  1887,  kaviag  ttkd 
away  the  alternative,  permitted  in  theoflfl 
acts,  of  suing  a  person  in  the  di«nci*ii 
which  he  shall  be  found,"  reqniiet  ta  actka 
at  law,  tiie  jurisdiction  of  whi^  is  foodrt 
only  upon  its  being  between  dtiseM  d  ti 
f  erent  states,  to  be  brought  in  the  State  i 
which  one  is  a  citizen,  and  in  the  disna 
therein  of  which  he  is  an  inhabitnt  nd  i» 
ident ;  and  that  a  corpcxation  cannot,  iort^ 
purpose,  be  considered  a  citizen  or  a  nnitm 
of  a  State  in  which  it  has  not  been  iKorp»- 
rated.  Shaw  v.  Quine^  MMm^  Ck  UiZ 
S.  444,  449,  453  [36:  788]. 

It  may  be  assumed  that  the'exempciaitea 
being  sued  in  any  other  district  flii|^  bi 
waived  by  the  corporation,  by  tppansc 
generally,  or  by  answering  to  te  mam  U 
the  action,  without  first  objecting  to  tkt;a^ 
isdiction.  8t.  Louis  d  &  T  Riy^.B- 
Bride,  141  U.  S.  127  [85:659]  ;  TVutiM 
E.  Co.  V.  Cox,  145  U.  8.  m  [36:  &]. 

But  in  the  present  case  there  wai  bo  m± 
waiver.  The  want  of  jarisdictioa,  ben: 
apparent  on  the  face  of  the  petitioa,  m^ 
be  taken  advanta^re  of  by  demuirer.  si  at 
plea  in  abatement  was  neceasuy.  Sn^th 
hanna  dk  W,  V.  E.  d  Coal  Co,  v.  SUtdM. 
78  U.  S.  11  Wall.  172  [90:  179].  Tk  ir 
fendant  did  file  a  demurier,  for  tte  t^J^ 
and  single  purpose  of  objecting  to  tbe  jc> 
diction ;  and  it  was  only  after  that  deasrv 
had  been  overruled,  and  the  defendait  M 
excepted  to  the  overruling  thereof,  ttec 
answer  to  the  merits  was  filed.  Neither  oi 
special  appearance  for  the  purpose  of  objst^ 
ing  to  the  jurisdiction,  nor  the  aafvff  tc^ 
merits  after  that  objection  had  beea  cm- 
ruled,  was  a  waiver  of  the  obieoiioa.  TW 
case  is  within  the  principle  of  Bmbm  t 
Hyde,  in  which  Mr.  J%utic$  Field,  ipiM 
for  this  court,  said:  "Illegalltj  iitp^ 
«)eeding  by  which  Jurisdictioo  i»  »^ 
obtained  is  in  no  case  waited  by  tk  M^ 
ance  of  the  defendant  for  the  porpoae  «f  &'* 
ing  the  attention  of  the  court  to  sadi  tnT' 
ularity ;  nor  is  the  obje(^oo  waii^*^ 
being  urged  it  is  overruled,  and  the  dcM- 
ant  is  thereby  compelled  to  ainwer.  Ht  * 
not  considered  as  abandoning  hitohjata^ 
because  he  does  not  subndt  to  farthir  p** 
ceedineB  without  contestation.  It  ii  •? 
where  ne  pleads  to  the  meriti  is  tht  fe* 
instance,  without  insisting  apoo  the  Qlcf^ 
ity,  that  the  objection  is  dcewd  to  !« 
waived."    98  U.  S.  478,  479  [«:  »  » 

The  case  at  bar  is  not  affected,  br  ffi^ 
of  the  statutes  of  Texas  on  which  the  oBas^ 
for  the  defendant  In  error  relies. 

He  contends  that  the  plaintiff  la  «w  » 
consented  to  be  sued  In  the  wenen  4iff^ 
of  Texas  by  doin?  businev  and  apgu^^n 
an  agent  there  under  the  atatute  of  Tteni^' 
1887,  chap.  128,  requiring  a  foreiga  o*T«- 
tion  desiring  to  transact  boaiaaai  ia  ta 
state,  ''to  file  with  the  secretary  of 
certified  copy  of  Its  articles  of  i 
duly  attestea,  accompanied  by  a 
its  board  of  directora  or  si 
thorizing  the  filing  thereof,  i 
izing  service  of  proceas  to  be 
of  its  officers  or  agents  lo  this  8cate 
In  transacting  Its  biuinesa,  aid  nqa*^ 
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Hie  ifBuance  to  such  corporatioD  of  a  permit 
to  transact  business  in  this  State,  said  appli- 
cation to  contain  a  stipulation  that  said  per- 
mit ^all  be  subject  to  each  of  the  provisions 
of  this  act,"  one  of  which  was  that  any 
foreign  corporation  sued  in  a  court  of  the 
State,  whicb  should  remoye  the  case  into  a 
court  of  the  United  States  held  within  the 
State,  "for  the  cause  that  such  corporation 
is  a  non-resident  of  this  State  or  a  resident 
of  another  State  from  that  of  the  adverse 
party,  or  of  local  prejudice  against  such 
corporation,  shall  thereupon  forfeit  and  ren- 
der null  and  void  any  permit  issued  or 
granted  to  such  corporation  to  transact  busi- 
ness in  this  State."  General  Laws  of  Texas 
of  1887,  pp.  116,  117.  ^ 

But  tiiat  statute,  requiring  the  corporation, 
as  a  condition  precedent*  to  obtaining  a  per- 
mit to  do  business  within  the  State,  to  sur* 
render  a  right  and  privilege  secured  to  it  by 
the  Constitution  and  laws  of  the  United 
States,  was  unconstitutional  and  void,  and 
could  give  no  validity  or  effect  to  any  airree- 
ment  or  action  of  the  corporation  in  o6edi 
cnce  to  its  provisions.  Mome  Ins.  Co,  oj  JV. 
T,  V.  Morse,  87  U.  8.  20  Wall.  445  [22 
3651 ;  Bofln^on  v.  Bumside,  121  U.  S.  186  [80. 
^15]  ;  Texas  Land  db  Mortg,  Ch.  v.  Worshdm, 
76  Texas,  556.  Moreover,  the  supposed 
a^^reement  of  the  corporation  went  no  further 
than  to  stipulate  that  process  might  be  served 
ou  any  omcer  or  agent  engaged  in  its  busi- 
ness within  the  State.  It  did  not  undertake 
to  declare  the  corporation  to  be  a  citizen  of 
Che  State,  nor  (except  by  the  vain  attempt  to 
prevent  removals  into  the  national  courts)  to 
alter  the  jurisdiction  of  any  court  as  defined 
by  law.  The  agreement,  if  valid,  might 
subject  the  corporation,  after  due  service  on 
its  agents  to  the  jurisdiction  of  any  appro- 
priate court  of  the  State.  Lajayette  Ins,  Co, 
V.  French,  59  U.  S.  18  How.  404  [15:  451]. 
It  might  likewise  have  subjected  the  corpo- 
ration to  the  jurisdiction  of  a  circuit  court 
of  the  United  States  held  within  the  SUte— 
so  long  as  the  judiciary  acts  of  the  tlnited 
States  allowed  it  to  be  sued  in  the  district 
in  which  it  was  found.  Bt  parte  SehoUen- 
berffer,  96  U.  S.  869  [24 :  8581  ;  New  England 
MiAl  ^^^'  L,  Ins,  Co,  V.  Woodvoartfi,  111  U.  S.  138 
^  £28 :  3701 :  Be  Louisville  Undet^riters,  134 
U.  8.  488  [83 :  9911.  But  such  an  agreement 
could  not,  since  Congress  (as  held  in  Shaw 
▼.  Quiney  Mining  Co,  above  cited)  has  made 
citizenship  of  the  State,  with  residence  in 
the  district,  the  sole  test  of  jurisdiction  in 
this  class  of  cases,  estop  the  corporation  to 
set  up  non-compliance  with  that  test«  when 
sued  in  a  circuit  court  of  the  United  States. 

It  is  further  contended,  on  behalf  of  the 
defendant  in  error,  that  the  case  is  controlled 
by  those  provisions  of  the  statutes  of  Texas, 
which  make  an  appearance  in  behalf  of  a 
defendant,  although  in  terms  limited  to  the 
purpose  of  objecting  to  the  jurisdiction  of 
the  court,  a  waiver  of  immunitjr  from  the 
Jurisdiction  by  reason  of  non-residence ;  and 
which  have  been  held  by  this  court  not  to 
violate  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  States,  forbiddinf^  any 
State  to  deprive  any  person  of  life,  liberty 
or  property  without  due  process  of   law. 


Texas  Rev.  Stat.  1879,  arte.  1241-1244;  York 
V.  8iaU,  78  Texas,  651 ;  Ywk  v.  Tdow,  187  U. 
S.  15  [84 :  604]  ;  Kauffman  v.  WooUers,  188 
U.  S.  285  [84:  9621 ;  Si.  Louis,  A.  d  T.  IL 
Co.  V.  Whitley,  77  Texas,  126;  jEtna  Lffs 
Ins.  Co.  V.  Banna,  81  Texas,  487. 

But  the  question  in  this  case  is  not  of  the 
validity  of  those  provisions  as  applied  to 
actions  in  the  courts  of  the  State,  but  whether 
they  can  be  held  apolicable  to  actions  in  the 
courts  of  the  Unitea  States.  This  depends 
on  the  true  construction  of  the  Act  of  Con- 
gress, by  which  **the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  in  civil 
causes,  other  than  equity  and  admiralty 
causes,  in  the  circuit  and  district  courts, 
shall  conform,  as  near  as  may  be,  to  the 
practice,  pleading,  and  forms  and  modes  of 
proceeding  existing  at  the  time  in  like 
causes  in  the  courts  of  record  of  the  State 
within  which  sucli  circuit  or  district  courts 
are  held. "  Rev.  Stat  §  914 ;  Act  of  June  1, 
1872.  chap.  255,  §  5 ;  17  Stat,  at  L.  197. 

In  one  of  the  earliest  cases  that  arose  under 
this  Act,  this  court  said :  **The  conformity 
is  required  to  be  'as  near  as  may  be* — not  as 
near  as  may  be  possible,  or  as  near  as  may 
be  practicable.  This  indefiniteness  may  have 
been  suggested  by  a  purpose:  it  devolved 
upon  the  judges  to  be  affected  the  duty  of 
construing  ana  deciding,  and  gave  them  the 
power  to  reject,  as  Congress  doubtless  ex- 
pected they  would  do,  any  subordinate  pro- 
vision in  such  state  statutes  which,  in  tneir 
judgment,  would  unwisely  incumber  the 
administration  of  the  law,  or  tend  to  defeat 
the  ends  of  justice,  in  their  tribunals. "  In^ 
dianapolis  d  St.  L.  R  Co.  v.  Horti,  98  U. 
S.  291.  800,  801  [28:  898,  901].    # 

Under  this  Act,  the  circuit  courts  of  the 
United  States  follow  the  practice  of  the 
courts  of  the  State  in  regard  to  the  form  and 
order  of  pleading,  including  the  manner  in 
which  objections  may  be  taken  to  the  juris- 
diction, and  the  question  whether  objections 
to  the  jurisdiction  and  defenses  on  the  merits 
shall  be  pleaded  successively  or  together. 
Delafeare  County  Comrs.  v.  Dtebold  Saje  db  L. 
Co.  188  U.  8.  473,  .488  [88 :  674,  680]  ;  Bob- 
erts  V.  Lewis,  144  U.  S.  658  [86 :  579] .  But 
the  jurisdiction  of  the  circuit  courts  of  the 
United  States  has  been  defined  and  limited 
by  the  acts  of  Congress,  and  can  be  neither 
restricted  nor  enlarged  by  the  statutes  of  a 
State.  Toland  v.  league,  87  U.  8.  12  Pet. 
300,  828  [9 :  1093,  1104] ;  Cowles  v.  Mercer 
County,  74  U.  8.  7  Wall.  118  [19:  86] ;  Chi» 
eago  Jk  N.  W.  B.  Co.  ▼.  Whttton,  80  U.  8. 
18  Wall.  270,  286  [20 :  571,  577]  ;  Phdps  v. 
Oaks,  117  U.  S.  286,  239  [29 :  888,  889] .  And 
whenever  Congress  has  legislated  upon  any 
matter  of  practice,  and  prescribed  a  definite 
rule  for  the  government  of  its  own  courts, 
it  is  to  that  extent  exclusive  of  the  legisla- 
tion of  the  State  upon  the  same  matter.  iSs 
parte  Fisk,  118  \f.  S.  718.  721  [28 :  1117, 
1120] ;  Whi^ffrd  v.  Clark  County,  119  U.  8. 
522  [80 :  5001 . 

The  acts  oi  Conoress  prescribing  in  what 
districts  suits  between  citizens  or  corpora- 
tions of  different  states  shall  be  brought, 
manifest  the  intention  of  Congress  that  such 
suits  shall  be  brought  and  tried  in  such  a 
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district  only,  and  that  no  person  or  corpora- 
tion shall  be  compelled  to  answer  to  such  a 
suit  in  any  other  district.  Conjp-ess  cannot 
have  Intended  that  it  should  be  within  the 

Sower  of  a  State  by  its  statutes  to  prevent  a 
efendant,  sued  in  a  circuit  court  of  the 
United  States  in  a  district  in  which  Congress 
has  said  that  he  shall  not  be  compelled  to 
answer,  from  obtaining  a  determination  of 
that  matter  by  that  court  in  the  first  instance, 
and  by  this  court  on  writ  of  error.  To  con- 
form to  such  statutes  of  a  State  would  "  un- 
wisely incumber  the  administration  of  the 
law,"  as  well  as  *'tend  to  defeat  the  ends  of 
justice,*  in  the  national  tribunals.  The  nec- 
essary conclusion  is  ^at  the  provisions  re- 
ferred to,  in  the  practice  act  of  the  State  of 
Texas,  have  no  application  to  actions  in  the 
courts  of  the  United  States. 

Judgment  reosrsed,  and  ecue  remanded  with 
directions  to  render  judgment  for  the  drfendant 
upon  the  demurrer  to  &e  petition. 


HBNBY  ROOT,  Appi. 

V. 

TFJS  THIRD  AVENUE  RAILROAD  COM- 
PANY. 
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yuUie  uee  qf  invention,  when  renders  patent 

intdlid, 

h  Whether  the  me  of  an  Invention  is  public  or 
private,  does  not  Deoeeeartly  depend  upon  the 
number  of  peraona  to  whom  Its  use  is  known. 

&  If  an  Inventor  baiin^  made  his  devloe,  gives  or 
sells  it  to  another  without  reservinff  any  oontrol 
over  It,  to  be  used  by  the  donee  or  veodee,  not  as 
an  experiment,  but  without  limitation  or  restrlo- 
tlon,  or  injunction  of  seorecy,  and  it  is  so  used, 
such  use  is  public,  within  the  meaning  of  the 
statute,  e\en  though  the  knowledge  of  the  use 
may  be  oonflned  to  one  oerson. 

[No.  80.1 
Argued  Nov.  7,  lS9t.    Decided  Nov.  $1.  189$. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York,  dismissing  a  suit  for  the 
infringement  of  letters  patent  No.  262126 
pant^  August  1, 18S2,  to  Henry  Root  for  an 
unprovement  in  the  construction  of  cable 
railways.  Affirmed. 
See  same  case  below,  87  Fed.  Rep.  678. 
The  facts  are  stated  in  the  opinion. 


Messrs.  Frederic  R. 
Fred.  Adams  for  appeUant. 

Messrs.  Heriiert  Blnif^ 
Wetmore  for  appellee. 


aadCkd 
and  Edmmi 


Mr.   Justice    BUtcli£srd    delivavd  «• 
opinion  of  the  court : 

This  is  a  suit  in  equity,  broofht  JiUv  % 
1886,  in  the  Circuit  Court  of  the  Lniteti  <^m 
for  the  Southern  District  of  New  Vurl  if 
Ueniy  Root  against  the  Third  Avcuk  &i^ 
road  Company,  foimd  on  the  alleged iafrnji- 
ment  of  letters  patent  No.  262196.  fn&<£ 
August  1,  1882,  to  the  plaintilL  for  u  'L-z 
provement  in  the  construction  of  cklk  a..- 
wavs,"  on  an  application  filed  Sepccmacr  i, 
1881. 

The  specification  of  the  patent  sayt:  *X? 
invention  relates  to  cable  railways  tarist 
consists  in  the  employment  of  a  TTifr^-y 
tie  for  the  rails,  and  supporu  fat  tkt  tii 
irons,  by  which  both  are  rigidly  sappoftrc 
from  the  tie  and  united  to  each  oUkc    '^ 
combination  with  this  oonatmciioo  I  cap^  ? 
a  substratum  of  concrete  or  equtralesi  k 
terial,  which  will  set  or  aolidify  aad  ik> 
the  whole  into  a  continuous  rigid  mnaat 
no  part  of  which  is  liable  to  be  diiplMrt 
from  its  relaticm  to  the  other,  and  steo  pi» 
vide  a  support  for  the  roadway.    Piro« 
to  my  invention  all  cable  railways  hsd  hm 
constructed  of  Iron  ribe  of  the  foni  «f  ik 
tube,  set  at  suitable  Intervmla,  to  wkkk  tsi 
slot  iron  or  timber,  as  the  case  may  te,  me 
bolted   and   the  spaces  b^ween  these  rih 
filled  with  wood,  to  form  a  cooUBooot  tck 
Outside  and  independent  of  this  tube  the  n^J 
were  laid,  supported  on  short  tiesorfffctf 
foundations,  and  were  connected  boriarM.  j 
with  the  iron  ribs  by  short  bolts  or  rodi.  ^ 
were  liable  to  settle  by  the  nndemiiiic  ^ 
their  foundation  without  regmrd  to  eke  ta^ 
or  the  other  rail  of  the  tra^L    Thb  «>h^ 
frequently  occur  by  the  renewal  af  thi  pir 
ing  outside  of  the  track,  the  IntroductMs  d 
house  connections  with  the  main  aewr.  « 
other  disturbances  of  the  stieeL    T\is  wtr 
tling  would  cause  great  incooTeBieaot  « 
the  gripping  appantua,   which  is  otM 
by  the  rail  through  the  medium  of  tht  * 
or  dummy,  must  travel  in  aflzed  pflstbasi* 
the  tube,  thus  nuiking  a  frequent  idivtme^ 
of  Hie  rails  to  the  tube  necessary.    Tm  tfsi9 
between  the  rails  and  sides  of  the  tabs  «» 
filled  with  sand,  which  could  not  btsKWf:? 
confined,  as  the  Joints  in  the  tube  wen  '.ta^ « 
to  open  by  settling,  so  as  to  requires  freq»tf 
relaying  of  the  paving  or  planking  aad  ast 


VOTM.— For  what  patents  are  granted;  wihen  de- 
Oared  voitU  see  note  to  Bvans  v.  Baton,  i:  488. 

As  to  patentahWty  of  imventtons^  see  notes  to 
Thompson  v.  Boisselier,  20: 78,  and  Oomlnff  v.  Bur- 
den, 14:688. 

^iitoabandotMiientof  IfiventCon,  see  noCs  to  Pen- 
nook  V.  Dialomie,  7: 827. 

As  to  dtsUnetUm  betweeninventiUmsofmeaumlesn^ 
articUs^  or  products  andproessses:  when  lottarpot- 
•nted,  see  note  to  Oomlnv  v.  Burden,  14:  fiO. 

Indudmo  vrooess  andprodswtinsamepalsmt^  segh 
arate  patents  therefor^  see  note  to  Bvans  v.  Baton, 
4:488. 

What  reisius  man  cover,  sea  fioU  to  0*Beffl7  t. 
Morse,  14: 6QL 

•4e 


As  to  assignment,  h^ore 
ent:  recording:  when  asstgrnmettttram^t 
terms,  see  noU  to  Gayler  v.  Wilder,  IS:  WL 

When  assignee  ment  sue  for 
patentee  must:  when  theg 
son  V.  BousMau,  11: 114L 

Damagf  for  mMngsmemt  ef 
<HPM,  see  note  to  Hogv  v.BBenoa.Ili 

^oles  gteen  for  paiemt  ri^tta:  «^ - 

fNaCurtttf,  see  note  to  Mandevtns  V.  WekSk  icft 

Prior  use  or  sale  of  isivemtiUm  rwigi  petei*  t^ 


note  to  Vrsooh  t.  Garter,  tS:  ML 


IMTi 


Root  y.  Thibd  Avkkue  R.  Oo. 


210-227 


intatn.     Id  my  ioventloii  tbe 

insle  rigid  structure." 

rbe  followingare  the  drawings  of  the  pat- 

■^     Figure  1  being  a  cross  sectiOD  and  Fig- 

s  3  a  peiBi>«ciiTti  view : 


two  DQts  at  one  eod  for  the  adJiistmeDt  of  tho 
slot  irons  to  or  from  each  other  during  con- 
struction, or  otiier  equivalent  mesns  may  be 
employed.  E  is  ttie  concrete  Id  which  the 
ties  or  frames  are  embedded  at  suitable  dis- 
tances to  support  the  rails  and  slot  irons, 
whicli  form  the  top  of  the  tube.  This  con- 
crete forma  a  support  for  the  iron  work,  the 
bottom  and  sides  of  the  tube,  and  a  founda- 
tion for  the  paring  F,  whidi  Oils  the  space 
between  the  rails  and  slot  iron,  thus  forming 
an  eren  and  durable  roadway,  which  cannot 
settle  below  the  level  of  the  rails  or  slot 
irons  or  cause  a  side  pressure  on  the  tube,  as 
Is  the  case  where  the  roadway  is  supported 
on  sand  or  other  independent  toundatioB. 
As  nearly  all  the  weight  of  the  traffic  is  on 
the  rails,  the  tendency  of  the  rails  to  go  down 
is  resisted  by  a  deep  girder,  of  which  tha 
bent  tie  forms  the  top  and  this  contlnuout 
mass  of  concrete  forms  the  bottom.  I  am 
tware  that  concrete,  as  a  material  for  foim- 


Tbe  speclflcatlon  says:  'A  is  the  matn 
tie,  bent  so  as  to  embrace  the  tube,  and  it 
has   fastened  to   the   ends   suitably   formed 

Dilates  or  chairs  B,  to  which  the  rails  G  are 
SBlened.  or,  if  stringers  are  used,  they  may 
be  fastened  directly  to  the  ties.  The  ties 
may  be  of  various  shapes,  but  In  this  case  I 
have  used  old  Trail  turned  bottom  up,  with 
but  one  curve  or  bend,  aa  this  requires 
but  one  heat  and  is  thus  cheaper.  6  are 
upright  supports  for  the  slot  Irons,  having 
one  end  secured  to  the  tie  at  points  each 
side  of  the  bend,  sufBciently  separated  to 
tonn  the  necessary  width  for  the  tube.  D  are 
tie-rods,  connecting  said  supports  with  the 
niaio  ties  or  frames,  through  the  chairs,  rails, 
or  stringers,  as  the  case  may  be.  The  rods 
D  may  be  fixed  or  may  be  screw-bolts  having 


datloDS,  nnJerground  seven,  and  eondntts, 
has  long  been  well  known,  and  that  concrete, 
brich  work,  or  ironstone  pipe  might  be  used 
to  form  the  tube  between  the  iron  ribs,  of 
the  well  known  construction  vithout  any 
particular  Invention,  as  these  materials  ate 
as  well  known  as  wood,  hut  it  would  be  still 
subjected  to  all  the  danger  of  unequal  set- 
tlement and  the  short  tie  and  strin^r  of  wood 
require  frequent  renewal  and  adjustment  to 
the  level  of  the  tube.  It  will  be  seen  that 
a  distinguishing  feature  of  my  Invention  is 
the  connecting  of  the  rails  in  the  same  struct- 
ure aa  the  slot  Irons  and  the  tube,  so  that 
all  the  parte  are  maintained  in  their  relativs 
position,  and  whatever  may  occur  to  alter 
the  place  of  one  will  have  no  eftect  unless 
the  change  is  sufficient  to  affect  the  whole 
M7 
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SUFRBMB  COUBT  OF  THE  UkITED  StATB. 


OccTm. 


itructure.*    There  are  seven  claims  In  the 
[214]      patent. 

The  answer  sets  up  in  defense  a  denial  of 
the  allegation  of  the  bill  that  the  alleged 
invention  was  not  in  public  use  or  on  sale 
for  more  than  two  years  prior  to  the  appli- 
cation for  the  patent ;  and  it  alleges  that  the 
invention  had  oeen  in  public  and  profitable 
use  in  the  United  States  for  more  than  two 
years  before  the  date  of  the  application.  It 
also  sets  up  want  of  novelty  and  non- in- 
fringement. 

There  was  a  replication  to  the  answer, 
proofs  were  taken,  and  the  case  was  brought 
to  a  hearing  before  the  circuit  court,  held  by 
Judge  Wallace ;  and  a  decree  was  entered  dis- 
missing the  bill.  From  that  decree  the  plain- 
tift  has  appealed. 

The  opinion  of  the  circuit  court,  found  in 
Booi  V.  Third  Ave.  B.  Co, ,  87  Fed.  Rep.  673, 
passed  upon  a  single  question.  The  invention 
was  put  into  use  on  the  California  street  rail- 
road, a  cable  road  in  the  city  of  San  Fran- 
cisco, on  April  9,  1878,  the  road  having  been 
.  built  by  the  plaintiff  and  put  into  regular 
i  operation  at  that  time,  and,  as  constructed, 
'  having  embodied  in  it  the  invention  described 
in  the  patent.  The  defendant  contended  that 
such  use  was  a  public  use  of  the  patented 
invention  more  than  two  years  before  the 
application,  and,  that,  therefore,  the  patent 
was  invalid.  The  plaintiff  contended,  and 
now,  COD  tends,  that  such  use  was  an  experi- 
mental use,  and  that  the  application  was 
filed  within  two  years  after  the  plaintiff  be- 
came satisfied  that  his  invention  was  a  prac- 
tical success. 

Section  4889  of  the  Revised  Statutes,  which 
was  in  force  when  this  patent  was  applied 
for  and  issued,  enacts  that  a  patent  may  be 
obtained  when  the  invention  has  not  been 
**  in  public  use  or  on  sale  for  more  than  two 
years  prior  to  the  application  f  and  ^  4920 
provides  that  it  may  be  pleaded  and  proved 
as  a  defense,  in  a  suit  at  law  or  in  equity 
on  the  patent,  that  the  invention  "had  been 
in  public  use  or  on  sale  in  this  country  for 
more  than  two  years  before"  the  application, 
or  had  been  abandoned  to  the  public. 

From  the  time  the  cable  road  mentioned 
was  put  into  operation,  no  change  or  modifi- 
cation was  made  in  its  plan  or  its  details. 
In  the  summer  of  1876,  between  May  and  the 
1st  of  September,  the  plaintiff  conceived  the 
invention.  Earlv  in  that  vear  certain  per- 
sons in  California  obtained  a  franchise  for 
the  construction  of  a  wire  cable  road  on  Cali- 
fornia street  in  San  Francisco,  and  the  plain- 
[215]  tiff  was  led  to  believe  that  he  would  be  called 
upoiL  as  an  engineer,  to  construct  the  road. 
He  iflunediately  commenced  studying  up  the 
matter,  to  be  prepared  to  recommend  a  plan  of 
construction,  whenever  called  upon.  He  tes- 
tifies that  he  deemed  it  necessary  in  a  cable 
road,  to  get  a  smooth,  even  roadway  and 
track,  and  the  tube  or  tunnel -way  tot  tile 
cable  and  its  carrying  machinery  strong 
enough  to  resist  any  tendency  toward  the 
closinic  of  the  slot,  to  provide  for  the  flrip- 
sliank,  and  to  make  a  structure  as  a  whole  so 
permanent  and  durable  as  to  stand  the  wear 
and  Jar  of  heavy  street  trafl9c,  as  well  as  of 
the  car  traffic  which  it  was  to  carry;  and 
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that,  for  that  purpose,  he  deemed  it 
to  have  a  rib  or  yoke,  with  ooanections  to  tkt 
two  rails  and  me  two  slot  irons,  so  ■  to 
connect  them  permanently^  such  yoke  to  be 
imbedded  in  and  supported  bj  a  sorrooBdisf 
mass  of  concrete  to  form  a  support  and  foaadk 
tion  for  the  ribs  or  y<^e8,  the  boOoa  aori 
sides  of  the  cable  tube  or  tunnel,  aead  t 
foundation  for  the  paving  of  the  roadviT. 
He  says  that  he  explained  this  inienCMi  tt 
several  persons  prior  to  September  %  UPL 
and  on  that  day  discussed  the  sublect  mi 
explained  the  invention  in  a  f^enenJ  vif  m 
a  meeting  of  the  directors  of  the  pro^oip: 
road.  Between  that  time  and  Jaanarr  1 
1877»  he  made  a  model  containing  t vo  oc  tht 
ribs,  with  an  outside  casing  and  coTcr.  tad 
liad  the  space  between  filled  in  with  coomie. 
encasing  the  skeleton  ribs  and  forminr  *skp 
shut  section"  of  the  completed  track  an! 
tube. 

His  invention  was  adopted  by  the  prD^ect- 
ors  of  the  railroad,  and  active  work  «ii 
commenced  upon  the  structure  in  Jalj,  IjTt 
The  road  cost,  with  the  equipment  $418,94, 
and  is  about  two  miles  in  leneth,  tbe  nai- 
bed  and  tunnel  construction  having  cost  abod 
$225,000.  From  April  9,  1878,  1 1  bu  bm 
in  regular  and  successful  use  as  a  ttrr: 
railroad,  carrying  passengers  for  par.  T^ 
plaintiff  was  superintendent  of  the  road  fm 
that  time  until  the  date  of  his  applicKtiei 
for  the  patent,  and  afterwards  until  liSX 

In  explanation  of  his  delay  in  appliiit 
for  the  patent,  he  testifies  that  before  b«  broa 
the  construction  of  the  road,  one  of  tte  i^ 
lectors  expressed  a  doubt  in  renrd  t»  ;k 
durabilitv  of  such  a  structure,  and  a  feirtte 
the  Jar  of  street  traffic,  as  well  as  that  of  tk 
cars,  would  in  time  loosen  the  ribs  and  a^- 
arate  them  from  the  surrounding  ooocine. 
and  the  structure  would  thus  fail :  that  doato 
were  expressed  also  by  others;  that^  vkiVi 
the  plaintiff  believed  that  there  wa»  mm 
than  an  even  chance  of  lis  proving  a  danW 
and  desirable  structure,  he  aiill  bad  wm 
doubt  in  his  own  mind,  which  was  scHwvte 
increased  by  the  doubts  expressed  to  hia  br 
others,  in  whom  he  had  confidenoe ;  tkai  « 
causes  which  would  contribute  to  tbe  dr«nr 
tion  of  the  road,  there  were  (1)  tbe  ranrtu*' 
cars  over  a  rail  connected  to  iron  work  «it'- 
out  the  intervention  of  anj  wood :  (tt  ibt 
street  traffic  of  trucks  and  teams*  lo  «bic« 
such  a  structure  would  neoeaaarily  bt  ex 
posed ;  (8)  the  changes  of  tempetmtaw;  Wij 
(4)  the  c^ect  of  time,  and  the  danger  of  viff 
following  down  the  different  membenof  tbt 
iron  work,  and  the  rust  separating  then  fn» 
the  concrete ;  and  that  there  was  no  ««f  ^ 
determining  these  matters  but  by  a  trial  is  » 
public  street  through  a  lone  period  oftiat 

He  was  asked  whether  his  own  doobtt  ■ 
to  the  durabili^  of  the  structure  were  p«» 
ent  at  anv  time  after  the  road  was  ia  ofir 
ation  and  if  so,  when,  and  by  whst  w^ 
were  caused.  He  answered  •  Yes.*  sad  m» 
that  during  the  spring  of  1979,  tbe  raid  «» 
extended  from  Fillmore  street  to  Oeatnl  •* 
enue,  by  a  wooden  structure  not  ^""^l^ 
durable  or  ooetly  as  the  oriffinal  road:  w^ 
in  preparing  for  the  extension,  bs  bado«>^ 
sion  to  dig  out  and  around,  so  as  to  n^ 
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ome  of  the  old  structare ;  that  he  saw  therein 
ome  indication  of  the  loosing  of  the  yokes 
n  the  concrete ;  and  that  he  hid  some  little 
ear  at  that  time  that  some  trouble  might 
irise  in  that  respect.  He  further  testifies, 
hat  the  reason  he  did  not  api)ly  for  the  patent 
irithin  two  years  from  the  time  when  he  first 
ml  the  structure  Into  use,  was  that,  if  it 
>roved  'weak  or  undesirable,  he  did  not  want 
nxj  patent ;  and  he  did  not  feel  certain  enough 
>f  that  fact  until  the  year  1881. 

Bat  it  does  not  appear  that  he  expressed 
lis  doubts  to  the  projectors  of  the  road,  either 
before  its  construction  was  commenced,  or 
luring  its  construction,  or  while  he  remained 
its  superintendent  after  it  was  completed ; 
i)r  that  he  communicated  to  any  one  what  he 
noticed  during  the  spring  of  1879,  or  that  he 
entertained  any  fear  arising  therefrom. 

The  circuit  court  trul;^  says,  in  its  opinion : 
"Manifestly  the  complainant  received  a  con- 
&ideration  for  devising  and  consenting  to 
the  use  of  an  invention  which  was  designed 
to  be  a  complete,  permanent  structure,  which 
was  to  cost  a  large  sum  of  money,  and  which 
he  knew  would   not   meet  the  expectation 
of  those  who  had  employed  him,  unless  it 
should  prove  to  be  in  all  respects  a  practi- 
cally operative  and  reasonably  durable  one. 
If  he  had  entertained  any  serious  doubts  of 
its  adequacy  for  the  purpose  for  which  it  was 
intend^,  it  would  seem  that  he  would  not 
have  recommended  it  in  view  of  the  consid- 
erable sum  it  was  to  cost.    At  all  events, 
he  did  not  treat  it  as  an  experimental  thing, 
but  allowed  it  tu  be  appropriated  as  a  com- 
plete and  perfet't  invention,  fit  to  be  used 
practically,   and   Just  as   it    was,    until    it 
should  wear  out,  or  until  it  should  demon- 
strate its  own  unsuitableness.     He  turned  it 
over  to  the  owners  without  reserving  any  fut- 
ture  control  over  it,  and  knowing  that,  ex- 
cept as  a  subordinate,  he  would  not  be  per- 
mitted to  make  any  ehanges  in  it  bv  way 
of  experiment;  and  at  the  time  he  nad  no 
present  expectation  of  making  any  material 
changes  in  it.    He  never  made  or  suggested  a 
change  in  it  after  it  went  into  use,  and  never 
made  an  examination  with  a  view  of  seeing 
whether  it  was  defective,  or  could  be  im- 
proved in  any  particular."     <» 

It  is  contended  by  the  plaintiff  that  the 
principles  recognizcMl  by  this  court  in  Eliz- 
abeih  v.  American  NiehoUon  Pa/to,  Co,,  97  U. 
S.  126  [24: 1000],  establish  the  patentability 
of  the  plaintiff's  invention,  notwithstanding 
its  embodiment  in  the  California  street  rail-  i 
Toad.  But  the  circuit  court  held  that  the 
proofs  in  the  present  case  did  not  show  a  use 
of  the  invention  substantially  for  experi- 
ment, but  showed  such  a  public  use  of  it  as 
must  defeat  the  patent.  The  court  further 
said  that  the  facts  were  in  marked  contrast 
with  those  in  Elizaheih  v.  American  Nicholson 
Pav,  Co,,  because  there  the  use  was  solely 
for  experiment. 

In  Elizabeth  v.  American  NichMon  Pav, 
Co,,  the  original  patent  was  granted  in 
Auffust,  1854.  The  invention  dated  back  as 
early  as  1847  or  1848.  Nicholson,  the  in- 
ventor of  the  pavement  in  question  in  that 
case,  filed  a  caveat  in  the  Patent  Office  in 
August,  1847,  describing  the  invention.    He 
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constructed  a  pavement,  by  way  of  experi- 
ment, in  June  or  July,  1848,  in  a  street  near 
Boston,  which  comprised  all  the  peculiarities 
afterwards  described  in  his  patent,   the  ex-      r222T 
periment  beingsuccessful.    The  pavement  so      ^        ^ 
put  down  in  JBoston  in  1848  was  publicly 
used  for  a  space  of  six  years  before  the  patent 
was  applied  for ;  and  it  was  contended  that 
that  was  a  public  use  within  the  meaning  of 
the  statute.    This  court,  speaking  by  Mr,  Ju$» 
tics  Bradley,  said  that  it  was  perfectly  clear 
from  the  evidence  that  Nicholson  did  not  in* 
tend  to  abandon  his  right  to  a  patent,  he  hav* 
filed  a  caveat  in  August,  1847,  and  having 
ing  constructed  the  pavement  in  Boston  bj 
way  of  experiment,  for  the  purpose  of  testing 
its  qual  i ties ;  that  he  was  a  stocKholder  in,  and   , 
treasurer  of,    the  corporation  which  owned 
the  road  in  Boston  where  the  pavement  was 
put  down,  and  which  corporation  received 
toll  for  its  use ;  and  that  Uie  pavement  was 
constructed  by  him  at  his  own  expense,  and 
was  placed  by  him  there  in  order  to  see  the 
effect  upon  it  of  heavily  loaded  wagons  and 
of  varied  and  constant  use,  and  also  to  as- 
certain its  durability  and  liability  to  decay. 
It  was  shown  that  he  was  there  almost  daily, 
examining  it  and  its  condition,  and  that  he 
often  walked  over  it,  striking  it  with  hit 
cane.    This  court  held  that  ii  the  invention 
was  in  public  use  or  on  sale  prior  to  two 
years  before  the  application  for  the  patent, 
tliat  would  be  conclusive  evidence  of  aban- 
donment, and  the  patent  would  be  void ;  but 
that  the  use  of  an  invention  by  the  inventor,    . 
or  by  any  other  person  under  his  direction, 
by  way  of  experiment  and  in  o.^er  to  bring 
the  invention  to  perfectiob^  had  never  been 
regarded  as  a  public  use  of  it ;  and  it  added : 
**  The  nature  of  a  street  pavement  is  such  that 
it  cannot  be  experimented  upon  satisfactorily 
except  on  a  highway,  which  is  always  pub- 
lic.   When  the  subject  of  invention  is  a  ma-    . 
chine.  It  may  be  tested  and  tried  in  a  build- 
inff,  either  with  or  without  closed  doors.    In 
eiUier  case,  such  use  is  not  a  public  use, 
within  the  meaning  of  the  statute,  so  long 
as  the  inventor  is  engaged,  in   good  faith,     ' 
in  testing  its  operation.     He  may  see  cause 
to  alter  it  and  improve  it,  or  not.    His  ex- 
periments will  reveal  the  fact  whether  any 
and  what  alterations  may  be  necessary.     If 
durability  is  one  of  the  qualities  to  be  at- 
tained, a  long  period,  perhaps  years,    may 
be  necessary  to  enable  the  inventor  to  dis- 
cover whether  his  purpose  is  accomplished. 
And  though,  during  all  that  period,  he  may 
not  find  that  any  changes  are  necessary,  jet 
he  may  be  j ustly  said  to  be  usin?  his  machine 
only  by  way'of  experiment ;  and'^no  one  would 
say  that  such  a  use,  pursued  with  a  bona  fide 
intent  of  testing  the  qualities  of  the  machine,      [223] 
would  be  a  public  use  within  the  meaning 
of  the  statute.     So  long  as  he  does  not  volun- 
tarily allow  others  to  make  it  and  use   it, 
and  so  long  as  it  is  not  on  sale  for  general    • 
use,    he  keeps  the  invention  under  his  own 
control,  and  does  not  lose  his  title  to  a  pat* 

ent.     It  would  not  be  necessary,  in  such  a , 

case,  that  the  machine  should  be  put  up  and 
used  only  in  the  inventor's  own  shop  or  prem- 
ises. He  may  have  it  put  up  and  used  in 
the  premises  of  another,  and  the  use  may  in- 
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we  to  the  benefit  of  the  owner  of  the  estab- 
lishment Btill,  if  ased  under  the  surveil- 
lanoe  of  the  inventor,  and  for  tbe  purpose 
of  enabling  him  to  test  the  machine,  and  as- 
certain whether  it  will  answer  the  purpose 
intended,  and  make  such  alterations  and  im- 
provements as  experience  demonstrates  to  be 
'necessary,  it  will  still  be  a  mere  experi- 
mental use,  and  not  a  public  use,  within  the 
meaning  of  the  statute.  Whilst  the  supposed 
machine  is  in  such  experimental  use,  the 
public  may  be  incidentally  deriving  a  ben- 
efit from  It.  If  it  be  a  grist-mill,  or  a 
carding  machine,  customers  from  Uie  sur- 
rounding countr^r  may  enjo}'  the  use  of  it  by 
having  their  grain  made  into  flour,  or  their 
wool  into  rolls,  and  still  it  will  not  be  in 
public  use,  within  the  meaning  of  the  law. 
But  if  the  inventor  allows  his  machine  to  be 
used  by  other  persons  generally,  either  with 
or  without  compensation,  or  if  it  is  with  his 
consent  put  on  sale  for  such  use,  then  it  will 
be  in  public  use  and  on  public  sale,  within 
the  meaning  of  the  law.  If,  now,  we  apply 
the  same  principles  to  this  case,  the  analogy 
will  be  seen  at  once.  Nicholson  wished  to 
experiment  on  his  pavement.  He  believed 
it  to  be  a  good  thing,  but  he  was  not  sure ; 
and  the  only  mode  in  which  he  could  test  it, 
was  to  place  a  specimen  of  it  in  a  public 
roadway.  He  did  this  at  his  own  expense, 
and  with  the  consent  of  the  owners  of  the 
road.  Durability  was  one  of  the  qualities 
to  be  attained.!^  He  wanted  to  know  whether 
his  pavement  would  stand,  and  whether  it 
would  resist  decay.  Its  cliaracter  for  dur- 
ability could  not  be  ascertained  without  its 
being  subjected  tO  use  for  a  considerable 
time.  He  subjected  it  to  such  use,  in  good 
faith,  for  the  simple  purpose  of  ascertaining 
whether  it  was  what  he  claimed  it  to  be. 
Did  he  do  anything  more  than  the  inventor 
of  the  supposed  machine  might  do  in  testing 
his  invention?  The  public  had  the  incidentaa 
use  of  the  pavement,  it  is  true ;  but  was  the 
invention  in  public  use,  within  the  meaning 
of  the  statute?  We  think  not.  The  pro- 
prietors of  the  road  alone  used  the  invention, 
and  used  it  at  Nicholson *s  request,  by  way 
of  experiment.  The  only  way  in  which  they 
could  use  it  was  by  allowins^  the  public  to 
pass  over  the  pavement,  md  the  cit^  of 
Boston,  or  oUier  parties,  used  the  invention, 
by  laying  down  the  pavement  in  other  streets 
and  places,  with  Nicholson's  consent  and  al- 
lowance, then,  indeed,  the  invention  itself 
would  have  been  in  public  use,  within  the 
meaninff  of  the  law ;  but  this  was  not  the 
case.  Nicholson  did  not  sell  it.  nor  allow 
others  to  use  it  or  sell  it.  He  did  not  let  it 
go  beyond  his  control.  He  did  nothing  that 
indicated  any  intent  to  do  so.  He  kept  it 
under  his  own  eyes,  and  never  for  a  moment 
abandoned  the  intent  to  obtain  a  patent  for 
it.  In  this  connection  it  is  proper  to  make 
another  remark.  It  is  not  a  public  knowl- 
edge of  his  invention  that  precludes  the  in- 
ventor from  obtaining  a  patent  for  it,  but  a 
public  use  or  sale  of  it.  In  Engand,  form- 
erly, as  well  as  under  our  Patent  Act  of  1793, 
if  an  inventor  did  not  keep  his  invention 
secret;  it  a  knowledge  of  it  became  public 
before  his  application  for  a  patent,  he  could 
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not  obtain  one.  To  he  patentable,  a  it 
vention  must  not  have  been  knowi  or  nH 
before  the  application ;  but  this  lias  not  bea 
the  law  of  this  country  since  the  paigt  off 
the  Act  of  1836.  and  it  has  been  very  aart 

Sualified  in  England.    IjotiM  r.  JKcHiif.  U 
iam.  &  C.  22.     Therefore,  if  it  vcr  tnt 
that  during  the  whole  period  in  whick  tte 
pavement  was  used,  the  public  knew  bv 
It  was  constructed,  it  would  make  no  di! 
ference  in  the  result.    It  is  sometioei  mi^. 
that  an  inventor  acquires  an  undue  tdrtaiMte 
over  the  public  by  delaying  to  take  oc:'» 
patent,  inasmuch  as  he  thereby  pnaavu  i^ 
monopoly  to  himself  for  a  longer  period  tliu 
is  allowed  b^  the  policy  of  Uie  law :  bur^ 
cannot  be  said  with  justice  when  tkt  deb; 
is  occasioned  by  a  bona  fide  effort  to  brxr 
his  invention  to  perfection,  or  to  amu : 
whether  it  will  answer  the  purpose  iamde^ 
His  monopoly  only  continues  for  tbealioccb 
period,  in  any  event ;  and  it  is  the  imm; 
of  the  public,  as  well  as  himself,  t^  tk 
invention  should  be  perfect  and  pnps!; 
tested,  l)efore  a  patent  is  gmnted  for  it   An 
attempt  to  use  it  for  a  profit,  and  not  t^  ni 
of  experiment,  for  a  lon^r  period  tlMs  r* 
years  before  the  application,  wonM  drpnv 
the  inventor  of  his  right  to  a  pttcot' 

We  think  that  the  present  case  doei  « 
fall  within  the  principles  laid  down.  ui£f 
abeth   V.  American  AieAoUan  fte,  ft.   TV 
plaintiff  did  not  file  a  caveat,  aad  tbov  ■ 
no  evidence  that  he  did  not  intend  to  tbudi 
bis  right  to  a  patent.     It  does  ooc  apfor 
that  any  part  of  the  structure  was  mk  i: 
his  own  expense,  or  that  lie  put  it  dowi  a 
ordei  to  ascertain  its  durability  or  iu  laV^ 
ity  to  decay,  or  that  what  he  stji  he  aouaia 
in  the  spring  of  1879  led  him  to  make  m 
further  examination  in  that  respect  vvm 
further  the  fear  which  he  says  be  lad  it  ui: 
time,  or  that  what  he  thai  saw  led  Ua  li' 
think  that  the  structure  was  weak  «ir  oBir 
sirable.     It  cannot  be  fairly  said  fna  ^ 
proofs  that  the  plaintiff  was  en^t^  itroc 
faith,  from  the  time  the  road  was  pot »» 
operation,   in   testing  the   workiaf  of  ^ 
structure  he  afterwanis  patentedj^  He  aa^ 
no  experiments  with  a  view  to  i1taisi«* 
and  we  are  of  opinion,  on  the  evidcaoe.  ti»* 
sufficient  time  elapsed  to  test  the  donh'I'? 
of  Uie  structui-e,    and  still  permit  bia  ^ 
apply  for  his  pa^nt  within  the  t^  t*"* 
He  did  nothing  and  said  nothing  whki  j 
dicated  that  he  was  keeping  the  \Mvati» 
under  his  own  conUol. 

In  Smith  d  Grim  Mf,  Ch.  f.  ^^^ 
128  U.  8.  249,  2is«.  257  pn :  141,  ml./ 
was  said,  Mr.  Justice  Matthews  ipedtftf  ?* 
the  court:  "A  use  by  the  infeatflr,  ft»* 
purpose  of  testing  the  machioe,  in  oedff  »• 
experiment  to  devise  additioQal  na*  "^ 
perfecting  the  success  of  its  op***^**? 
admissible ;  and  where,  as  locideat  t»^ 
use,  the  product  of  its  operation  li  di^*^ 
of  by  sale,  such  profit  from  its  u«  <k*  ■* 
change  Its  character ;  but  where  the  Wf* 
mainly  for  the  purposes  of  tnde  isd  !■**  m 
and  the  experiment  is  merely  iacidattJ^ 
that,  the  principal  and  not  the  J»ci<i«^**J 
give  character  to  the  use.  The  thinf  liy«jr 
as  excepted  out  of  the  prohibition  ^r  ^ 
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ote  fa  a  use  which  may  be  properly  char- 
ndzed  as  substantially  for  purposes  of 
eriment.  Where  the  substantial  use  is 
for  that  purpose,  but  is  otherwise  pub- 
and  for  more  than  two  years  prior  to  the 
plication,  it  comes  within  the  prohibition. 
i  language  of  §  4886  of  the  Revised  Stat- 
3  is,  that  'any  person  who  has  invented 
discovered  any  new  and  useful  .  .  . 
[^hine.  .  .  .  not  in  public  use  or  on 
i  for  taore  than  two  years  prior  to  his  ap- 
cation,  .  .  .  may  .  .  .  obtain  a 
ent  therefor.'  A  single  sale  to  another 
such  a  machine  as  that  shown  to  have  been 
use  by  the  complainant  more  than  two 
irs  prior  to  the  date  of  his  application 
uld  certainly  have  defeated  his  ri^ht  to 
latent ;  and  yet,  during  that  period  in 
ich  its  use  by  another  would  have  defeated 
I  right,  he  himself  used  it,  for  the  same 
rpose  for  which  it  would  have  been  used 
a  purchaser.  Why  should  the  similar  use 
himself  not  be  counted  as  strongly  against 
(  rights  as  the  use  by  another  to  whom  he 
i  sold  it,  unless  his  use  was  substantially 
th  the  motive  and  for  the  purpose,  by  fur- 
;r  experiment,  of  completing  the  success- 
1  operation  of  his  invention?" 
In  that  case  Eli'^abeth  v.  American  Nichol- 
I  Pae.  Co.  97  Q.  8.  126  [24:  1000],  was 
;^d  with  approval,  and  it  was  said  (p.  264, 
46])  ;  **  In  considering  the  evidence  as  to  the 
leged^i^rior  use  for  more  than  two  years 
an  invention,  which,  if  established,  will 
ive  the  efl^ict  of  invalidating  tbe  patent, 
id  where  the  defense  is  met  only  by  the  al- 
gation  that  the  use  was  not  a  public  use  in 
e  sense  of  the  statute,  because  it  was  for 
e  purpose  of  perfecting  an  incomplete  in- 
;ntion  by  tests  and  experiments,  the  proof 
1  the  part  of  the  patentee,  the  period  cov- 
ed by  the  use  having  been  clearly  estab- 
sUcd,  should  be  full,  unequivocal,  and  con- 
ncing."  The  court  came  to  the  conclusion 
lat  the  patentee  unduly  neglected  and  de- 
yed  to  apply  for  his  patent,  and  deprived 
imself  of  the  right  thereto  by  the  public 
>e  of  the  machine  in  question ;  and  that  the 
roof  fell  far  short  of  establishing  that  the 
a  in  purpose  in  view,  in  the  use  of  the  ma- 
line  by  the  patentee,  prior  to  his  applica- 
on,  was  to  perfect  its  mechanism  and  im- 
rove  its  operation. 

So,  too,  in  HaU  ▼.  MocmoU,  107  U.  8.  90, 
i,  97  [27:  867,  869],  it  was  contended  that 
le  use  there  involved  was  a  use  for  experi- 
ent;  but  the  court  answered  that  the  in- 
sntion  was  complete,  and  was  capable  of 
reducing  the  results  sought  to  be  accom* 
lished ;  that  the  construction,  arrangement, 
virpose,  mode  of  operation,  and  use  of  the 
techanism  involved  were  necessarily  known 
)  the  workmen  who  put  it  into  the  safes, 
liich  were  the  articles  in  question ;  that, 
Ithou^h  the  mechanism  was  hidden  from 
l«w  after  the  safes  were  completed,  and  it 
Quired  a  destruction  of  them  to  bring  it 
ito  view,  that  was  no  concealment  of  it  or 
^  of  it  in  secret ;  that  it  had  no  more  con- 
talment  than  was  inseparable  from  any  le* 
Uimate  use  of  it;  and  that,  as  to  the  use 
ting  experimental,  it  was  not  shown  that 
^  attempt  was  made  to  expose  the  mechan- 
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ism,  and  thus  prove  whether  or  not  it  was 
efficient. 

In  Egbert  t.  Lippmann,  104  U.  8.  888, 
886  [26:  755,  756],  the  court  remarked: 
**  Whether  the  use  or  an  invention  is  public 
or  private,  does  not  necessarilv  depend  upon 
the  number  of  persons  to  whom  its  use  is 
known.  If  an  inventor,  having  nuide  his  de- 
vice, gives  or  sells  it  to  another,  to  be  usc^ 
by  the  donee  or  vendee,  without  limitation 
or  restriction,  or  injunction  of  secrecy,  and 
it  is  so  used,  such  use  is  public,  within  the 
meaning  of  the  statute,  even  though  the  use 
and  knowledge  of  the  use  may  be  confined  to 
oneperson. " 

Without  examining  any  other  of  the  de- 
fenses raised,  we  are  of  opinion  that  the  bill 
must  be  dismissed,  for  the  reason  stated  by 
the  circuit  court.  • 

Decree  affirmed. 


THE  WASHINGTON  &  GEORGETOWN 
RAILROAD  COMPANY,  Appt., 

THE  DISTRICT  OF  COLUMBIA  bt  al. 

(Sees. a  Beporter^s ed. 227-282.) 

ApveaUfrom  the  Supreme  Court  of  the  Dietrict 
of  Columbiar-^uriedirtional  amount,  how  de- 
termined—euit  to  enjoin  quoH  criminal  pro- 
ceedings. 

1.  The  Act  of  March  8,  1886,  regrulatins  appeals 
from  tbe  Supreme  Court  of  the  DIstrlot  of  Colum- 
bia, (28  Stat,  at  L.  448,  chap.  835)  applies  to  oases 
where  there  is  a  matter  in  dispute  measurable  bj 
some  sum  or  value  m  money. 

2.  By  the  Aot  of  March  8, 188ft,  no  appeal  or  writ 
of  error  can  be  allowed  from  any  Judflrment  or 
decree  in  any  suit  at  law  or  in  equity  in  the  Su- 
preme Court  of  the  District  of  Columbia,  unless 
tbe  matter  in  dispute  exclusive  of  costs  shall  ex- 
ceed the  sum  of  five  thousand  dollars,  except  in 
certain  patent  and  copyright  oases,  or  cases  in- 
volvingr  the  validity  of  a  treaty  or  statute  of  or 
an  authority  exercised  under  the  United  States. 

8.  The  appellate  Jurisdiction  of  this  court  when 
dependent  upon  tbe  sum  or  value  really  in  dis- 
pute between  the  parties,  is  to  be  tested  without 
retrard  to  tbe  collateral  efTect  of  the  Judgment  in 
another  suit  between  the  same  or  other  parties. 

4.  This  court  has  no  Jurisdiction  to  review  the 
Judgment  of  the  Supreme  Court  of  the  District 
of  Columbia  in  a  suit  brought  to  enjoin  quoH 
criminal  proceedings  where  the  matter  in  dis- 
pute is  leas  than  five  thousand  dollars. 

[No.  27.] 

Argued  and  Submitted  Nov,  10, 11, 1802.    De- 
cided Nov,  21, 1892, 

tf arm.— Ab  to  jurisdiction  in  the  United  States 
Supreme  Court,  where  Federal  Question  arises,  or 
where  are  drcnon  in  question  statutes,  treaty,  or  eon" 
stUutton,  see  notes  to  Martin  y.  Hunter,  4:97;  Mat- 
thews V.  Zane,  2H}54;  Williams  v.  Norris,  6:57L 

uisto/ur(8(7(ctton  of  United  States  Supreme  Ojurt- 
to  declare  state  law  void  as  in  eonfiict  with  stats 
eonstUution;  to  revise  decrees  of  state  courts  as  to 
eonstructitm  of  state  laws,  see  notes  to  Hart  v.  Lao- 
phire,  7:879,  and  Commercial  Bank  of  dnoinoatl  t* 
I  Buckingham,  12:168. 
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APPEAL  from  a  decree  of  the  Supreme 
Court  of  the  District  of  Columbia,  affirm- 
ing a  decree  of  that  court  dismissing  a  suit  in 
equity  brought  by  the  Washington  &  Geor^ 
town  Railroad  Company  against  the  District 
of  Columbia  and  the  Commissioners  of  the 
District  for  an  injunction  from  prosecuting 
certain  actions  in  the  police  court  and  from 
iostitutine  any  other  like  action  and  from  col- 
lecting a  license  tax.  DitmUsed, 
See  same  case  below,  6  Macksy,  570. 

Statement  by  Mr,  Ohief  Justice  Fuller: 
[228]  The  Washington  &  Georgetown  Railroad 
Company  filed  its  bill  in  the  Supreme  Court 
of  the  district  of  Columbia,  on  October  28, 
1884,  against  the  District  of  Columbia  and 
the  commissioners  of  the  district,  alleging 
that  it  was  a  coiporation  duly  organized 
under  the  Act  of  Congress  in  that  behalf; 
that  under  the  Act  of  Congress  of  February 
21,  1871,  entitled  **An  Act  to  Provide  a 
Government  for  the  District  of  Columbia." 
(16  Stat,  at  L.  419)  the  legislative  assembly 
of  the  District  passed  an'  act,  August  23, 
1871,  entitled  **An  Act  Imposing  a  License 
on  Trades,  Business,  and  Professions  Prac- 
ticed or  Carried  on  in  the  District  of  Colum- 
bia," the  twenty-sixth  paragraph  of  the 
twenty-first  section  of  which  was  in  tiie 
words  and  figures  following, to  wit: 

**The  proprietors  of  hacks,  cabs,  and  om- 
nibuses, and  street  cars,  and  other  vehicles 
for  transporting  passengers  for  hire,  shall 
pay  annually  as  follows :  Hacks  and  car- 
nages, ten  dollars;  one-horse  cabs,  six  dol- 
lars ;  omnibuses,  ten  dollars ;  street  cars,  six 
dollars,  or  other  vehicles  capable  of  carrying 
ten  passengers  or  more  at  one  time,  ten  dol- 
lars. 

And  the  fourth  section  (omitting  a  pro- 
▼iso)was  as  follows : 

**  That  every  person  liable  for  license  tax, 
who  failing  to  pay  the  same  within  thirty 
davs  after  the  same  has  become  due  and  pay- 
able, for  such  neglect  shall,  in  addition  to 
the  license  tax  imposed,  pay  a  fine  or  peual^ 
of  not  less  than  five  nor  more  than  fifty  dol- 
lars, and  a  like  fine  or  penalty  for  every  sub- 
sequent offense."  Laws,  Dist.  Col.  1871, 
•72,  '78,  pp.  87,  88,  97. 
[229]  The  bill  further  averred  that,  in  pursu- 
ance and  execution  of  the  provisions  of  said 
act,  **  the  municipal  authorities  of  the  Dis- 
trict of  Columbia  have  at  various  times  har- 
assed and  annoyed,  and  still  continue  to 
harass  and  annoy,  the  officera  and  agents  of 
tiie  complainant  in  the  discharge  of  their 
duties  to  the  complainant  and  in  tiieir  efforts 
to  comply  with  the  peremptory  requirements 
of  the  charter  of  the  company ;  and  unless 
the  said  defendants  shall  be  restrained  by  tJio 
injunction  of  this  court  they  will  prorably 
continue  to  annoy  and  harass  the  said  officers 
and  agents." 

It  was  then  alleged  that  at  some  time 
prior  to  August  28,  1877,  tiie  commissioners 
of  the  district  presented  to  the  police  court 
an  information  alleging  violation  of  the  act 
or  ordinance,  and  seeking  to  have  fines  im- 
posed upon  the  company  for  failure  to  pay 
the  license  tax,  and  the  court  adjudged  the 
complainant  guilty  and  imposed  a  fine,  from 


which  Judgment  an  appeal  was  Uikn  *'■  i^ 
criminal  court  of  the  district,  whoc  Hk  :a 
formation  waa  dismissed ;  that  the  jodpH^ 
of  the  criminal  court  was  final,  aad  t£tf  rj 
appeal  could  be  taken  therefrom :  tiat  tffer' 
wiuxis,  and  some  time  prior  to  April,  l^ 
another  information  with  like  chai^  mi 
allegations  was  presented  to  the  police  cm.:;, 
upon  which  a  like  judgment  was  icsds^ 
and  a  like  fine  imposed ;  that  from  tUs  jodf^ 
ment  also  an  appeal  was  taken  t-^  tic  cric^< 
nal  court,  and  on  April  4,  1883.  the  iaWr*^ 
tion  was  dismissed  by  the  district  sai^-ri^ 

The  bill  also  stated  that  o&  Septente'  !4t 
1884,  the  municipal  authorities  caond  :w  i 
informations  to  be  presented  to  tihc  pol  <« 
court,  each  containing  like  dnrgta  sad  . 
legations  as  before,  one  of  then  bda^  I^ 
tended  to  cover  the  period  from  July  1. 1*K. 
to  July  1, 1884,  andtheoth^thepmdfrjB 
July  1,  1884,  to  Septembo-  20,  188i  evh  H 
the  informations  complaining  of  the  bk  :t 
complainant  of  about  one  hundred  itnct  on 
without  having  paid  license  therdoritjft 
these  two  cases  are  now  pending  sad  aadec; 
ed  in  the  police  court,  ^hut  the  sud  ssr; 
ipal  authorities  threaten  to  proceed  to  pu 
ment,  and  the  complainant  feazi  due  mii 
court  will  affain  render  judsment  MguM  i 
and  impose  burdensome  and  harMBU  iaa 
upon  it  and  issue  harassinff  and  MutyJa. 
writs  by  way  of  execution  cH  its  jndjpcsL* 
Copies  of  the  informationa  mocamftmki  c£ 
were  made  parts  of  the  bill. 

The  bill  charged  the  invalidity  of  ft*  ^ 
cense  tax  in  question  for  varioai  mn^ 
therein  set  forth,  and,  amosg  otheo.  lya 
the  ground  of  the  repeal  of  tiie  scirf  jf 
legislative  assembly,  so  far  as  slock  ogp» 
tions  were  concerned,  bj  oerlaia  deiptf^ 
acts  of  Congress. 

The  bill  then  alleged :  'Tfest  fti  em 
plainant  is  now  and  &a  been  dnriif  tkr  ?« 
1884  runninff  one  hundred  and  six  eas  .I** 
sixty-four  (o4)  of  which  aretwohaaBtfe 
forty-two  (42)  of  whidi  are  ooe-honi  on 
The  complainant  has  alwavs  istiifcJj*^ 
said  tax  was  unlawful,  and  hst  tdmi  • 
pay  it  ever  since  July,  1876,  and  if  it  li* 
be  held  to  be  a  lawful  tax  the  aaoiiit*^' 
would  probably  be  computed  sad  dtfT* 
against  the  complainant  by  the  tM  wm»i 
ipal  authorities  would  readi  aearit,  if  t* 
quite,  the  sum  of  fifty-two  buMM  dolfaA 
besides  interest,  fines,  and  penahJia.'    , 

Complainant  thereupon  avened  ttat  »■* 
the  defendants  were  enjoined,  iiKp«iW»» 
jury  to  its  business  would  resalt:  tM  tt  «• 
without  adequate  remedy  at  law :  "^  *^ 
inasmuch  as  the  criminal  ooart  kii  • 
cided  adversely  to  the  munidpal^^J^JJ* 
"complainant  ought  to  be  ?«*<•■'''* 
multiplicity  of  suits  and  hartfiac  *°  ** 
noying  writs."  _^u,m 

The  pravers  were  for  proosM.  sad  I*  ■ 
injunction ''from  prosecutinf  tbe»ldi*|* 
in  the  said  police  courts  or  either  «  *■- 
and  also  from  instituting  as?  otter  m  « 
tions  for  like  purposes  in  said  eooit  «{** 
from  attempting  in  any  maaaer,  diwwV" 
indirectly,  to  collect  said  Mcnm  ^  ^ 
tioned  and  described  in  the  said  tvttf?^^ 

inf.* 


1892. 
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(26tli)  parajicraph  of  section  twenty-one  (21) 
of  tbe  said  act  of  the  leffislative  assembly  of 
tlie  I>i strict  of  Columbia,  approTed  August 
23d,  1871,  and  also  from  charging  up  or  en- 
tering upon  the  books  of  said  municipal  cor- 
poration against  tbe  complainant  any  sum 
or  sums  on  account  of  said  license  tax,"  and 
for  general  relief. 

Tlie  defendants  demurred,  and  on  Novem- 
ber    23,  1886,  the  supreme  court  in  special 
term  rendered  judgment  sustaining  the  de- 
murrer and  dismissing  the  bill  with  costs. 
Tbe    demurrer  was  decided  by  the  special 
term  upon  the  merits,  and  the  validity  of 
the    tax  sustained.    On  appeal  to  the  su- 
preme  court  in  general  term,   that   court, 
without  considering  the  merits,  affirmed  the 
decree  below  dismissing  the  bill  upon  the 
ground  that  it  was  brought  for  the  purpose 
of  enjoining  gwui  crimin&l  proceedings,  and 
hence  was  beyond  the  Jurisdiction  of  a  court 
of  equity.      WaMngton  d  0,  B,  Co,  v.  I>i%- 
triet  of  Columlna,  6  Mackey,  570. 

From  this  decree  an  appeal  was  allowed  to 
this  court  ^ 

Messrs,  Enoch  Gotten  and  W.  D.  Dav- 


Idfl^e  for  appellant. 
Mes 


Tessrs.  Qeorge  C*  Hasleton  and  S.  T. 
Tl&oBuui  for  appellees. 


Mr.    Chitf  Justiee  Fuller  delivered  the 
opinion  of  the  court : 

Both  sections  of  the  Act  of  March,  1885, 
regulating  appeals  from  the  Supreme  Court 
of  the  District  of  Columbia  (28  Stat,  at  L. 
448,  chap.  855)  apply  to  cases  where  there 
is  a  matter  in  dispute  measurable  by  some 
sum  or  value  in  money.  Famsioorth  v.  ifem* 
tana,  129  U.  8.  104,  112  [82 :  616.  6171 ; 
Cross  V.  Burke,  ante  806.  By  that  Act  no  ap- 
peal or  writ  of  error  can  be  allowed  from 
any  judgment  or  decree  in  any  suit  at  law 
or  in  equity  in  the  supreme  court  of  the 
District  of  Columbia,  unless  the  matter  in 
dispute  exclusive  of  costs  shall  exceed  the 
sum  of  five  thousand  dollars,  except  that 
where  the  case  involves  the  validity  of  any 
patent  or  copyright,  or  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under, 
the  United  States,  is  drawn  in  question,  jur- 
isdiction may  be  maintained  irrespective  of 
the  amount  of  the  sum  or  value  in  dispute. 

It  was  not  suggested  in  argument  that  Uie 
present  appeal  falls  within  the  exception. 
Manifestly  it  does  not,  since  the  contention 
that  the  provision  for  a  license  tax  contained 
in  the  act  of  the  legislative  assembly,  was 
repealed  by  implication  by  the  acts  of  Con- 
gress referred  to,  involved  no  question  of 
legislative  power,  but  simply  one  of  judi- 
cial construction. 

It  is  well  settled  that  oar  appellate  juris- 
diction, when  dependent  upon  the  sum  or 
value  really  in  dispute  between  the  parties, 
2^  is  to  be  tested  without  regard  to  the  collat- 
J  eral  effect  of  the  judgment  in  another  suit 
between  the  same  or  other  parties.  No  mat- 
ter that  it  mav  appear  tmit  the  judgment 
would  be  conclusive  in  a  subsequent  action, 
it  is  the  direct  effect  of  the  judgment  that 
can  alone  be  considered.  Ifew  England 
M&rtg,  8,  Co,  ?.  Oaj/,  145  U.  S.  128,  180  [86 : 

146  U.  S. 


646,  648] ;  Clay  Center  v.  Farmert  Loan  it 
T,  Co.  145  U.  S.  224  [86:  685]  ;  Gibson  v. 
Shnfeldt,  122  U.  S.  27  [80:  1088],  and  cases 


The  inquiry  at  once  arises  in  this  case, 
therefore,  whether  it  appears  from  the  rec- 
ord that  the  matter  in  dispute,  exclusivs 
of  costs,  exceeds  the  sum  of  five  thousand 
dollars.  And,  without  confining  the  scops 
of  the  bill  to  the  prosecutions  for  penalties, 
we  are  of  opinion  that  that  fact  does  not  ap- 

gear  in  any  aspect,  and  that  this  appeal  must 
e  dismissihd  for  want  of  jurisdiction. 

It  is  true  that  the  bill  states  that  complain- 
ant has  refused  to  pay  the  license  tax  since 
July,  1876,  and  that  if  it  be  held  to  be  a 
lawful  tax  **  the  amount  which  would  prob- 
ably be  computed  and  charged  against  the 
complainant  by  the  said  municipal  authori- 
ties would  reach  nearly,  if  not  quite,  the 
sum  of  fifty-two  hundre'd  dollars,  t^sides  in- 
terest, fines,  and  penalties,"  but  this  aver- 
ment taken  with  the  other  allegations  is  en- 
tirely insufficient,  for  the  number  of  the 
company's  cars  is  not  shown  except  for  the 
years  1888  and  1884,  and  the  amount  of  the 
tax  for  the  preceding  years  is  not  disclosed 
in  any  other  manner.  Nor  is  the  averment 
of  a  probable  computation  and  charc^e  by  the 
district  officials  equivalent  to  a  denial  of 
other  defenses,  than  illegality,  to  taxes  in 
arrears,  and  a  concession  that  if  the  tax  be 
lawful  the  company  is  liable  in  the  sum 
stated. 

The  matter  in  dispute  in  its  relation  to 
jurisdiction  is  the  particular  taxes  attacked, 
and  unaccrued  or  unspecified  taxes  cannot  be 
included,  upon  conjecture,  to  make  up  the 
requisite  amount. 

The  taxes  for  1888  and  1884  and  the  maxi- 
mum penalties  of  the  prosecutions  referred 
to  do  not  approach  the  jurisdictional  sum. 
and  in  this  state  of  the  record  the  appeal 
cannot  be  retained. 

Appeal  diemiseed. 


HENRY  JUNQE,  Ptff.  in  Err.. 

V. 

EDWARD  L.  HEDDEN,  late  OoUector  of 
the  Port  of  New  York. 

(See  8.  0.  Beporter*8  ed.  283-280.) 

Enumerated  articles  in  Tariff  Act— meaning  <^ 
word  "articled* — articles  of  india  rubber. 

1.  To  place  artloles  among  tboee  designated  aa 
enumerated  in  tbe  Tariff  Act,  It  is  not  neceoMUT 
that  they  should  be  speoifloally  mentioned.  It  is 
suiBoient  that' they  are  deslflrnated  in  any  way  to 
distingruiab  them  from  other  artloles. 

2.  Tbe  word  Article**  in  the  Tariff  Act  cannot  be 
restricted  to  articles  put  in  condition  for  final 
use,  but  embraces  as  well  things  manufactured 
only  in  part,  or  not  at  all. 

THorm.-'As  to  lien  of  United  Statee  for  duUee,  see 
note  to  United  States  r.  Three  Hundred  and  Fifty 
Chests  of  Tea,  6:702. 

A$  to  action  to  recover  back  duties  paldundsr  i>ro- 
test;  protestn  how  made,  and  U$  efect,  see  note  to 
Greeley  v.  Thompson,  18:807. 

9M 
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4.   Under  the  Tariff  Act  ftrttdes  of  India  rubber  do 

not  escape  the  prescribed  taxation  because  of 

hETlng^  been  subjected  to  treatment  flttinflr  them 

for  a  particular  use,  but  not  ohanginff  their  et- 

'    iential  character. 

(No.  44.] 
Argued  Not.  16,  16,  1892.    Decided  Nat.  t8, 

189$. 

r\  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  ludgment  for  thedefendant» 
in  ED  action  brou/^nt  by  Henry  Junge  against 
the  Collector  of  the  Port  of  ifew  York,  to  re- 
cover an  alleged  excess  of  duties  exacted  upon 
importations  of  dental  rubber.  Affirmed. 
See  same  case  below,  87  Fed.  Rep.  197. 

Statement  by  Mr.  Chief  Justice  Fuller: 

This  was  an  action  to  recover  an  alleged 
excess  of  duties  exacted  upon  importations 
of  dental  rubber  into  the  p>ort  of  New  York 
in  1885. 

The  duty  was  assessed  under  the  paragraph 
of  Schedule  N,  of  §  2502  of  the  Revised 
Statutes,  as  re-enacted  by  the  Act  of  March 
8,  1888,  which  reads:  ''^Articles  composed 
of  India  rubber,  not  specially  enumerated 
or  provided  for  in  this  Act,  twenty-five  per 
centum  ad  valorem."  22  Stat,  at  L.  513, 
chap.    121. 

The  substance  of  the  protests  is  stated  in 
the  record  as  follows :  *^Upon  certain  *india 
rubber  ia  sheets,  claiming  said  goods  to  be 
entitled  co  free  entry  under  the  provisions  in 
the  free  list  for  *india  rubber*  crude,  Act 
Mc'h  8d,  '83 ;  or,  second,  if  deemed  not  crude, 
it  is  nevertheless  not  a  manufactured  'article 
of  rubber'  in  the  meaning  of  the  law,  but 
is  entitled  to  free  entry  under  the  proviso  of 
section  2499  of  said  Act  as  crude ;  or,  third, at 
no  more  than  20  ^  ad  val.,  as  a  partially 
manufactured,  non- enumerated  article,  under 
section  2518,  Act  M'ch  8,  '88,  (see  sec  23d,  Act 
M'ch  2,  1861,  as  to  rubber  in  sheets)  and  not 
at  25  ^  ad  val.  as  charged  by  vou." 

The  proviso  of  section  249i  and  section 
2518  thus  referred  to  are : 

*^  Provided,  That  non-enumerated  articles 
similar  in  material  and  quality  and  texture, 
and  the  use  to  which  they  mav  be  applied, 
to  articles  on  the  free  list,  and  in  the  man- 
ufacture of  which  no  dutiable  materials  are 
used,  shall  be  free."    22  Stat,    at   L.   491. 

**Sec.  2518.  There  shall  be  levied,  collect- 
ed, and  paid  on  the  importation  of  all  raw 
or  unmanufactured  articles,  not  herein  enu- 
merated or  provided  for,  a  duty  of  ten  per 
centum  ad  valorem ;  and  all  articles  manu- 
factured, in  whole  or  in  part,  not  herein 
enumerated  or  provided  for,  a  duty  of  twenty 
per  centum  ad  valorem. "    22  Stat,  at  L.  523. 

Section  28  of  the  Act  of  March  2,  1861,  (12 
Stat,  at  L.  195)  the  free  list,  contains  this 
item:  "India  rubber,  in  bottles,  slabs  or 
sheets,   unmanufactured." 

The  paragraph  of  Schedule  N  of  section 
2502  of  the  Act  of  March  8,  1888,  under 
which  the  collector  proceeded,  is  one  of  three 
readin«r  as  follows : 

**  India  rubber  fabrics,  composed  wholly 
or  in  part  of  India  rubber  not  specially 
enumerated  or  provided  for  in  this  Aci,  thirty 
per  centum  ad  valorem. 

"Articles  composed  of  India  rubber,   not 


specially  enumerated  or  provided  for  im  tUa 
Act,  twenty-five  per  centum  ad  Tmlorcn. 

"India  rubber  boots  and  shoes,  twentj-tfi 
per  centum  ad  valorenL " 

In  the  free  list  (§  2503)  is  to  be  foui: 
"India  rubber,  crude,  and  milk  oC* 

Upon  the  trial  various  exhibits  of  cradc 
rubber,  washed  rubber,  dental  rubber,  ad 
dental  plates,  were  put  in  evidence,  aad  the 
proofs  established  that  these  importatiaai 
were  dental  rubber,  which  was  commerdallj 
so  known  and  fit  for  dental  purposes  oal j. 

It  further  appeared  that  dental  rubber  «ai 
crude  rubber  put  through  a  masticator  by 
which  it  was  torn  up  and  shredded  into  a  itaie 
of  pulp,  sulphur  and  coloring  matter  added, 
and  the  mass  rolled  into  sheets,  cut  into  prop- 
er sizes  and  backed  with  linen  to  prevent  tat 
pieces  from  sticking  together :  that  the  best 
of  the  mill,  or  masticator,  was  not  a  vnkai* 
izing  heat,  but  sufficient  to  render  the  mbbs 
elastic.  The  circuit  court,  Laoombe,  /. 
refused  to  direct  the  Jury  to  find  lor  tke 
plaintiff,  but  on  the  contrary  directed  s 
verdict  for  the  defendant.  There  was  a  ver- 
dict and  Judgment  accordingly,  and  plaiatif 
sued  out  this  writ  of  error.  The  opiaiaa  d 
Judge  Lacombe  will  be  found  in  M^ge  v. 
Eedden,  87   Fed.  Rep.  197. 

Mr.  Edwin  B.  Smith,  for  plaintiff  iaemr. 

If  the  Tariff  Act  of  1883  contains  aay  tat- 
cial  designatiou  of  our  importation,  it  ii*iaai 
rubber,  crude;" — ^if  any  enumefstioo  o^  i>  {7 
a  descriptive  clause  {Barber  t.  8cMl,  WI U. 
S.  621  [27:403]  near  top),  it  is  found  ia 
tion  2518,  as  an  article  manufactured  ia 
or  in  part. 

Our  impression  is  that  the  second  laufinBa 
of  section  2518  covers  this  dental  robber,  jH 
our  protest  is,  if  such  be  not  the  case,  aedna 
2499  must  determine  the  dut^. 

The  prima  facie  presumption  in  favor  of  Ihr 
collector's  assessment  is  easily  overcome  bf  m 
examination  of  the  phraseology  of  thb  ftstna. 

There  has  always  been  a  disdnctka  asiB- 
taiocKl  as  to  the  condition  of  tlie  rubber  itvlf. 
whether  crude  or  otherwise;  betweea  ''boon 
and  shoes'*  (and  other  specified  tbioti'  sad 
unspecified  ''articles  composed  of  ioufi^ 
ber^  and  * 'India  rubber  fabrics;*  tills  mM 
difference  between  the  last  two  being  pcrpet 
uated— that  the  "articles"  most  be  cmnpcsri 
wholly  of  rubber,  while  the  '*fabcter  mi^ 
be  only  in  part  of  that  material. 

22  Stat,  at  L.  618;  Heyt  A.  D.  ISM,  IT  ^S^ 
455  724. 

Arthur  V.  Dartet.  96  U.  8  ISt  (SUm. 
Beardv,  NiehoU.  120  U.  a  263  (8(h6S8^ 

Charles  Qoodyear'sinvestigatiooscoauMaeri 
in  1884,  he  first  using  nitric  acid;  bat  is  !$• 
he  procured  an  assignment  to  himself  of  Ba^ 
ward's  patent  of  1888  and  devoted  bjawrif  ^ 
the  improvement  of  rubber,  taking  oat  Uisvs 
first  vulcanizing  patent  June  15.  lB4i. 

Goodyear  ▼.  Day,  2  Wall  Jr.  2Si. 

"The  import  of  India  rubber,  in  anv  fom, 
into  this  country,  does  not  appear  to  nave  tf 
tracted  attention  in  the  revenue  bw%  sstKf 
arate  and  specific  article,  till  18SSl* 

T/iwrenoe  t.  AlUn,  48  U.  &  7  How.  711  (It 
916). 

The  8d  section  of  the  tariff  of  JoIt  K  ttBl 
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pled  it  from  duty  entirely,  whether  crude 

>T    OOt. 

4t  Btat.at  L.  590.  See  also  Act,  March  2, 1888, 
§  5,  4  Stat,  at  L.  630;  Act  of  September  11, 1841, 
^1,6  Stat,  at  L.  468;  Act  of  August  80,  1842, 
5  St&t.  at  L.  555;  Act  of  August  80, 1846, 9  Stat 
at  !:.«  45,  48;  Act  of  March  8, 1857,  11  Stat,  at 
L..  Xi^,  193;  Act  of  1861.  12  Stat,  at  L.  190, 
191;  Act  of  August  5,  1861,  g  2,  12  Stat,  at  L. 
Z^Si  Act  of  July  14,  1862.  §  8,  12  Stat,  at  L. 
553,  656,  557;  Tariff  of  June  6,  1872,  §  2,  17 
Stat,  at  L.  232. 

Tlie  Act  of  March  8,  1883,  was  in  force 
^wlien  our  importations  were  entered. 

Upon  the  phraseology  of  this  Act,  we  say:  (1) 
T*lieTe  is  a  discrimination  between  the  raw 
Tubber  crude,  which  is  free,  and  the  raw  rub- 
ber purified,  which  is  dutiable  as  unmanufact- 
u  rcci  (although  there  is  no  specific  designation  of 
iV)  UDless  it  IS  free  by  assimilation.  (2)  There 
is  a  discrimination  between  fabrics  and  articles 
of  rubber,  boots  and  shoes  being  specially  with- 
drawn from  the  descriptive  clause.  (3)  There 
is  a  discrimination  between  articles  wholly  of 
rubber,  and  those  partly  of  that  material. 

The  distinction  between  the  crude  and  re- 
-fined  substance  ia  frequently  made,  in  every 
tariff. 

Becknagd  v.  Murphy,  102  U.  S.  197  (26:130). 

There  is  a  distinction  created  or  recognized 

between  partially  india  rubber  "fabrics''  and 

those  "articles"  of  which  it  is  the  sole  com- 

poDeot.      \ 

Junge  ▼.  ifedden,  37  Fed.  Rep.  198. 
That  the  word  •'articles'*  might  be  employed 
to  include  alike  those  of  a  specified  substance, 
manufactured  or  unmanufactured,  may  be  true 
(as,  in  section  2500,  it  includes  everything 
capable  of  being  imported);  but  such  extended, 
comprehensive  meaning,  in  the  present  con- 
nection, is  negatived  by  the  immediately  pre- 
cedent use  of  the  word  "fabrics,"  which  might 
otherwise  be  lexicographically  included  there- 
in. 

Neither  is  it  at  all  pertinent  to  this  construc- 
tion that,  in  other  parts  of  the  statute,  the 
context  requires  or  indicates  the  comprehensive 
meaning. 

United  States  v.  FUher,  6  U.  8.  2  Cranch, 
387  (2:313);  Melntyre  v.  Ingraham,  85  Miss.  62; 
Goodyear  v.  Berry,  2  Pond,  201. 

Tautological,  synonymous  use  of  words  is 
frequent. 

Arthur  v.  Gumming,  91  U.  S.  864,  865  (23: 
489). 

Webster  defines  "fabric"  as  "manufactured 
cloth,"  etc.  The  "International  Dictionary" 
repeats  this  definition. 

The  associated  words  ("braces,  suspenders, 
webbings  and  other  fabrics")  limits  the  gener- 
ality of  the  application  to  woven  fabrics. 

Reiche  v.  Smythe,  80  U.  S.  13  WaU.  163  (20: 
566):  Homer  t.  Austin,  68  U.  S.  1  Wall.  486 
(17:688);  Arthur  v.  Lahey,  96  U.  S.  116,  117 
(24:767). 

While  all  fabrics  and  all  manufactures  may  be 
"articles"  some  articles  are  neither,  and  many 
manufactures  are  not  fabrics. 

Movius  V.  Arthur,  95  U.  8.  147  (24:421); 
Barber  v.  SeheU,  107  U.  S.  621  (27:492);  Good- 
year T.  Gary,  4  Blatchf.  273,  276;  Eureka 
Gonsol.  MiT^  Co.  t.  Biehmond  Min,  Co.  of 
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Nevada,  4  8awy.  817;  Lawrenos  t.  Atten^  48 
U.  8.  7  How.  796  (12:917). 

Mere  purification  does  not  make  the  thing 
any  less  itself,  after  extraneous  substances 
have  been  removed. 

Arthur  v.  PasUyr,  109  U.  8.  189  (27:882); 
HartranftY.  Wiegmann,  121  U.  8.  615  (80: 
1014);  United  States  v.  Potts,  9  U.  8.  5  Cranch, 
284  (8:102);  Frazee  v.  MoffiU,  20  Blatchf.  267; 
Foppes  V.  Magone,  40  Fed.  Rep.  570;  Keutgen 
V.  Lawrence,  1  Blatchf.  615. 

The  manipulation  and  combination  of  the 
several  constituents  do  not  leave  the  resulting 
article  "still  rubber." 

Independent  patents,  for  the  process  and  the 
product,  have  both  been  declared  valid,  because 
the  new  process  resulted  in  a  new  and  useful 
article. 

Goodyear  v.  Wait,  5  Blatchf.  470. 

It  was  a  new  subject  of  commerce  and  manu- 
facture. 

Goodytar  v.  Providence  Rubber  Co.  2  Cliff. 
359,  373. 

The  cause  at  bar  comes  within  the  principle 
of  Meyer  v.  Arthur,  91  U.  8.  570  (23:455)  and 
like  cases. 

In  the  Meyer  case,  lead  had,  by  the  mere 
application  of  heat,  lost  its  metallic  character. 
In  ours,  the  same  mysterious  chemical  agent 
conferred  upon  the  rubber  and  sulphur  a  me- 
tallic  character 

Meyer  v.  Arthur,  91  U.  8.  576,  577  (^:458); 
2  Knight,  Am.  Mechanical  Diet.  1179;  Good- 
year V.  Central  R.  Co.  of  N.  J.  1  Fish.  Pat. 
Cas.  632;  Goodyear  v.  ifew  York  Gutta  Percha 
cfc  1.  R.  F.  Co,  2  Fish.  Pat  Cas.  315;  Goodyear 
V.  Berry,  3  Pish.  Pat.  Cas.  440.  445;  Goodyear 
Dental  Vulcanite  Co.  v.  Willis,  1  Flip.  401; 
Smith  V.  Goodyear  Dental  Vulcanite  Co.  93  U. 
8.  493  (23:958);  Goodyear  Dental  Vulcanite  Go. 
V.  Smith,  1  Holmes,  354;  CJiicago  Tire  db 
Spring  Works  Co.  v.  Spalding,  116  U.  S.  548 
(&:722),  19  Fed.  Rep.  412.  413;  Goodyear  Den- 
tal Vulcanite  Go,  v.  Gardner,  4  Fish.  Pat.  Cas. 
230;  Dental  VulcaniU  Co.  v.  Wetherbee,  2  Cliff. 
565;  United  States  v.  Breed,  1  Sumn.  159;  See- 
bergery.  Farwell,  139  U.  8.  608(35:297);  United 
States  V.  One  Hundred  and  Twelve  Casks  of 
Sugar,  33  U.  8.  8  Pet.  277  (8:944). 

With  or  without  the  word  "wholly"  India 
rubber  is  as  much  a  designation  "of  quality 
and  material"  as  is  the  word  "cotton." 

Barber  v.  SefieU,  107  U.  8.  621  (27:492). 

Our  goods  were  made  either  of  rubber  and 
sulphur,  or  of  these  materials  with  one  fourth 
value  of  coloring  matter. 

The  rubber  (as  a  raw  material)  is  free.  This 
makes  section  2518  (Act  of  1888)  applicable  to 
our  goods. 

Hartranft  t.  Sheppard,  125  U.  8.  338  (81: 
763). 

Mr.  Wm.  A.  Maury»  Assistant  Atty,  Gen., 
for  defendant  in  error: 

The  merchandise  in  question  is  india  rubber 
or,  simply,  rubber.  It  also  has  the  trade  name 
of  dental  rubber.  But  it  is  always  rubber 
under  any  of  those  denominations. 

It  is  fairly  within  the  terms  of  paragraph 
454,  Schedule  N.,  which  imposes  a  duty  of  25 
per  cent  ad  valorem  on  "articles  composed  of 
India  rubber,  not  specially  enumerated  or  pro- 
vided for  in  this  Act." 
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The  evidence  shows  that  the  article  in  ques- 
tion is  rubber.  It  is  called  dental  .rubber.  It 
is  true  that  by  the  treatment  it  has  gone  through 
it  has  reached  a  state  which  confines  its  use  to 
the  dentist's  purposes,  but  that  no  more  takes 
from  it  the  cnaracter  of  rubber  than  the  ham- 
mering of  steel-tire  blooms  oo  an  anvil  (ifhicago 
Tyre  <fc  S^ingWarkB  Co.  v.  Spalding,  116  U.  8. 
641  (29:720)  made  those  blooms  any  the  less 
steel,  although  steel  adapted  for  a  particular 
purpose  only. 

The  case  of  the  steel  blooms  does  not  ap- 
pear to  be  a  very  fortunate  citation  for  the 
plaintiff  in  error,  any  more  than  the  Schell 
case  (Hartranft  v.  Wiegmann,  121  U.  8.  615 
(80:1014),  both  of  which  cases  strongly  support 
the  Judgment,  if,  indeed,  we  are  to  look  to 
adjudication  instead  of  testimony  in  settling 
the  question  of  fact  whether  the  merchandise 
in  question  has  undergone  a  change  of  nature 
and  Ijecomes  a  different  thing  from  rubber. 

[MS]        Mr.    Chief  Justice  Fuller  delivered   the 
opinion  of  the  court : 

In  Miller  v.  ButterfieUd,  125  U.  8.  70,  76, 
[81:  648,  645],  it  was  said  by  Mr,  Justice 
Field,  speaking  for  the  court:  **To  place 
articles  among  those  designated  as  enumer- 
ated, it  is  not  necessary  that  they  should  be 
—  specifically  mentioned.  It  is  sufficient  that 
they  are  designated  in  any  way  to  dis- 
tinguish them  from  other  articles. "  And  this 
language  was  quoted  with  approval  as  defin- 
ing the  general  scope  of  the  similitude  clause 
in  the  customs  acts,  in  Maeon  ▼.  Robertson, 
139  D.  8.  624,  627  [85:  298,  294],  in  which 
it  was  held  that  bicnromate  of  soda  was  sub- 
ject to  the  duty  of  twenty-five  per  centum 
ad  valorem  imposed  under  the  Act  of  March 
8,  1888,  chap.  121,  upon  **all  chemical  com- 
pounds and  salts,  by  whatever  name  known," 
and  not  subject,  by  virtue  of  the  similitude 
clause,  to  the  duty  of  three  cents  per  pound 
imposed  on  bichromate  of  potash. 

If  these  importations  should  be  held  as 
enumerate,  within  the  rule  thus  laid  down, 
then  sections  2499  and  2518  have  no  applica- 
tion. And  this  is  no  moi  a  than  to  inquire 
whether  they  came  within  the  parapraph  pre- 
scribing  the  tax  on  ''articles  composed  of 
india  rubber." 

In  common  usage,  ''urticle'*  is  applied  to 
almost  every  separate  substance  or  material, 
whether  as  a  member  of  a  class,  or  as  a  par- 
ticular substance  or  commodity. 

The  learned  circuit  judge  was  of  opinion 
that  the  word  "articles"  was  used  in  this 
paragraph  in  a  broad  sense,  and  covered 
equally  things  manufactured,  things  unman- 
ufactured, and  things  partially  manufact- 
ured, and  he  sustain^  this  view  bv  reference 
to  the  use  of  the  word  elsewhere  in  the  stat- 
ute. Thus,  in  section  2500,  relating  to  re- 
importations, thev  are  referrisd  to  as  **  articles 
once  exported  of  the  growth,  product,  or 
manufacture  of  the  United  States. "  Section 
2502  commences:  ''There  shall  be  levied, 
collected,  and  paid  upon  all  articles  imported 
from  foreign  countries,  and  mentioned  in  the 
schedules  herein  contained,  the  rates  of 
duty, "  etc.  Section  2508  reads :  **  The  fol- 
lowing articles  when  imported  shall  be  ex- 
empt from  duty,"  and  then  follows  the  free 
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list,  including ''articles  imported  for 
of  the  United  States,"  and  ''articiea*  t^ 
growth,  produce,  and  mannfacfaipe  fif  tkr 
United  States."  We  agree  with  tte  cliciL.t 
court  that  the  word  must  be  take^ 
hensively  and  cannot  be  restricted  to 
put  in  condition  for  final  use,  but 
as  well  things  manufactured  oolj  im 
or  not  at  all. 

But  it  is  said  that  this  dental  robber  is 
not  "composed  of  india  rubber"  within  fhr 
intent  ana  meaning  of  the  statate,  becaaar 
of  the  admixture  of  sulphur  aod  oolorifix 
matter,  or,  in  other  woras.    tfa&t  it  is  eor 
wholly  so  composed.      The  prior  Tariff  Ar' 
in  6  2504  of  the  Revised  Statutes  (Rev.  Stu 
477)  contained  the  same  paragraph  as 
under  consideration,  except  that  it : 
icles  composed   wholly  of    india 
The  preceding  paragraph  related  to 
suspenders,  webbing,  or  other  fabrics^  obe 
posed  wholly  or  in  part  of  India  mbfaer  * 
The  Act  of  1888  retained  the  words  "  wteU? 
or  in  part"  as  applied  to  fabrici^  bet  oouOeS 
the  words  "  wholly"  in  connection  with  ait 
icles.     It  is  not  to  be  doubted  that  this 
omission  was  advisedly  made.    The  maajft* 
intenticm  was  that  articles  of  india  rvkbe- 
should  not  escape  the  prescribed  taratif  kr 
cause  of  having  been  subjected  to 
fitting  them  for  a  particular  use,  \mi 
changing  their  essential  character. 

Such  is  the  fact  with  the  article  In  • 
It  has  not  lost  its  identity  by  a  chcBka! 
change,  and  become  a  new  and  dilEercatt  i^ 
cies.  It  is  not  crude  rubber,  nor  milk  at  nl- 
ber,  nor  is  it  a  fabric  of  rubber,  bot  it  is  ra^ 
ber  rendered  elastic  and  more  attractiiv  V? 
coloring. 

Nor  are  we  impressed  with  the  air^iar 
that,  being   rubber  itself,  it  mait  be  n 
garded  as  a  material  and  not  an  article 
posed  of  rubber,  for  its  adaptatioo  to  ~ 
purposes  has  differentiated  it  oosuBen 
Washing  and  scouring  wool  does  not 
the  resulting  wool  a  manufacture  of  ' 
cleaning  and  ginning  cotton  does  not 
the  resultimr  cotton  a  manufactme  of 
but  sulphur  and  coloring  matter,  whes  if 
plied  as  here,   make  the  re«ultiBg  nMir 
while  still  remaining  rubber,  an  aitick  «• 
rubber  as  contradistinguidied  f^esi 
crude  or  rubber  merely  cleansed  d 
ties.    Judgment  qfflrmed. 


JENNIB   M.  THOMPSON  kt 

P(f«.  in  Err., 

SAINT  NICHOLAS*NATIONAL  BJLXK 

•See  &  a  Beporter^  ed.  MMBJ 

U.  8.    Be9.  Stat.  %  SiOS-^cwereerti} 
cheeks  by  national  bank-^pemttitjf  ii 
security,  tchen  talid^^tke  JJnitad 
can  takeadcantap*  ^tietatiem  ef^ 

ores. 


L   A  violation  of  the  pro' 
Stat.,  I  6S06,  br  nattooal  bank  la 


Nora.— .^  to  coQsctfon  by 
noU  to  Washiogton  Bank  v.  Trlptott*  Ct  K. 

ttooal  Bank  of  Bepubtto  ▼.  Millard.  VtflL 


«. 


Thompson  t.  St.  Nicholas  National  Bank. 
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does  not  preclude  the  tank  from  enf oro> 
BflT  tts  olaim  oat  of  coUaterals  pledged  to  secure 
be  ol>li|pitlon8  of  the  drawer  of  the  checks, 
^l^tioiiflrh  the  certification  of  checks  by  a 
latlonal  bank  without  an  equivalent  amount  of 
iioaesr  on  deposit  is  in  yiolation  of  section  6008 
7.  S.  Sav.  Stat^t  yet  a  valid  debt  to  the  bank  is 
^reik^tecl  thereby,  and  it  becomes  the  bona  fide 
loldev  of  negotiable  bonds  pledged  to  secure 


XT.  8.  Bev.  Stat.  I  6208,  forbidding  the  oertiflca* 
:Soo  off  checks  by  a  national  bank,  unless  when 
Int-vm  on  deposits  in  said  bank  equal  to  the 
amount  of  the  check,  afBrms  the  validity  of  the 
cx^n-tract  of  certiflcation;  the  only  penalty  in- 
curred for  violating  the  provisloizsof  said  section 
Is  a  forfeiture  of  the  bank*s  charter  and  the 
wlndinsr  up  of  its  affairs. 

'W^ere  the  provisions  of  the  National  Banking 
A.o^  prohibits  certain  act  by  banks  or  their  offi- 
oerB«  without  imposing  any  penalty  or  forfeiture 
applioable  to  particular  transactions  wMch  have 
lieaa  executed,  their  validity  can  be  questioned 
only  by  the  United  States,  and  not  by  private 


[No.  49.] 
trguea  N^v.  17,  18,  189$.    Deeidea  Nat.  t8, 

189$. 

PX  ISBROR  to  the  Court  of  Appeals  of  the 
State  of  New  York,  to  review  a  judgment 
ftffiriniog  a  Judgment  of  the  Supreme  Court  of 
that  State,  in  favor  of  the  St.  Nicholas  National 
Bank,  defendant,  in  an  action  brought  by  John 
B.  Thompson  for  illegally  converting  certain 
bonds.    Affirmed. 

See  same  case  below,  118  N.  T.  826, 47  Hun, 
«21. 

The  facts  are  stated  In  the  opinion. 
Mr.   I«ewis   Sanders*   for  plaintiflfs   in 
-error: 

A  national  bank  may  not,  through  a  con- 
tract condemned  as  unlawful  ^y  its  organ- 
ic law,  acquire  from  the  fraudulent  lienors 
or  bailees  of  negotiable  instruments  and  in- 
defeasible title  thereto  as  against  the  true 
owoer. 

Feli  y.  Eeye.  28  How.  Pr.  861;  Clarke  ▼. 
8hee^  Cowp.  197. 

The  party  guilty  of  usury  in  the  transaction 
by  which  he  obtains  property,  is  not  a  bona 
fide  purchaser,  so  as  to  bold  against  the  reiJ 
owner. 

Belmont  Branch  Bank  ▼.  Hoge,  7  Bosw. 
556. 

Can  that  be  said  to  have  been  done  in  good 
faith,  or  in  the  usual  course  of  trade,  which  is 
done  contrary  to  the  positive  prohibition  of  the 
statute,  and  which  the  statute  declares  to  be 
void?  We  are  satisfied  that  it  cannot 
KevOgen  v.  Fark$,  2  Bandf.  65:  FirH  Nat. 


Bank  cf  South  Bend  ▼.  Lanier,  78  XT.  S.  11 
Wall  875-877  (20: 174,  175). 

A  contract  of  a  corporation  which  is  ultra 
vires^  is  not  voidable  only,  but  wholly  void 
and  of  no  legal  effect 

The  contract  cannot  be  ratified  by  either 
party,  because  it  could  not  have  been  author- 
ized by  either.  No  performance  on  either  side 
can  give  the  unlawful  contract  any  validity,  or 
be  the  foundation  of  any  right  of  action  founded 
upon  it 

Central  Tranep.  Co.  v.  Pullman  Palace  Car 
Co.  189  U.  8.  59,  60  (85:  68). 

The  contract  itself  is  void,  and  neither  what 
has  been  done  under  it,  nor  the  action  of  the 
court  can  infuse  any  vitality  into  it 

Pennsylvania  R.  Co,  v.  at.  Louis,  A.  d  T. 
E.  B.  Co.  118  U.  8.  817  (30:  95):  Tlumae  ▼. 
West  Jersey  R  Co.  101  U.  8.  86  (25:  958). 

The  defendant  bank  is  not  a  holder  for  value. 
To  be  so  it  must  have  paid  value  to  Capron  & 
Merriam,  from  whom  it  received  the  bonds. 

The  only  transactions  between  the  bank  and 
Capron  &  Merriam  were  the  unlawful  certifica- 
tions, and  these  can  furnish  no  consideration 
unless  an  unlawful  contract  may  be  the  basis 
for  a  lawful  remedy. 

These  bonds  were  not  transferred  in  the  or- 
dinary course  of  business  or  in  good  failh. 

The  plaintiffs  have  been  subjected  to  the  rule 
which  is  enforced  against  parties  in  pari  de- 
licto.   This  assumption  is  w holly  un  warranted. 

It  is  a  solecism  to  sav  that  a  contract  in  ex- 
press terms  denouncea  by  statute  as  '^unlaw- 
ful,"  is  made  in  the  ordinary  course  of  busi- 
ness. 

A  contract  in  violation  of  a  statute  thereof 
cannot  in  law  be  said  to  have  been  made  in  the 
ordinary  course  of  business,  and  if  not  made 
in  the  ordinary  course  of  business,  the  negotia- 
ble quality  of  the  securities  did  not  pass  to 
the  bank,  and  it  held  them  subject  to  the  equi- 
ties of  the  true  owner.  * 

Felt  V.  Beye,  23  How.  Pr.  861,  862;  1  Dan. 
Neg.  Inst  (2d  ed.)  §§  769,  787.  781,.  781a/ 
RoberU  v.  Hall,  87  Conn.  205. 

The  defendant  cited  below  authorities  relat- 
ing to  national  banks. 

But  in  none  of  the  cases  were  the  rights  of 
third  parties  involved.  And  in  none  of  the 
cases  was  U.  8.  Rev.  Stat  g  5208  involved. 
And  in  none  of  the  cases  was  the  contract  con- 
demned by  the  statute  as  ''unlawful." 

Collaterals  go  with  the  principal  debt;  if  that 
be  void  the  title  to  the  other  fails. 

The  promise  to  secure  an  illegal  debt  is  void, 
and  the  assignment  which,  by  the  terms  of  the 
agreement,  was  specially  made  to  secure  the 
payment  of  the  certificates  is  void  also. 

TaUmaffe  v.  PeU,  7  N.  Y.  840;  DetoiU  t. 


Aa  to  eertiflaUion  of  checks^  liolHlUv  of  banks  on^ 
ooonde  to  Merchants  Nat  Bank  of  Boston  v.  State 
Nat  Bank  of  Boston,  19: 1008. 

Am  to  UabiUty  of  iMnke  for  general  deposits,  see 
note  to  Planters  Bank  of  Tennessee  v.  Union  Bank 
of  Louisiana,  21: 478. 

As  to  special  deponfts,  responsOHHty  of  banks  for^ 
f«e  fioCe  to  First  Nat.  Bank  of  Oarlisle  v.  Oxaham, 
tScTSa 

As  to  power  of  naiional  baitk%  to  take  mortgaoe  se- 
curity^ see  note  to  National  Bank  of  Genesee  v. 
Whitney,  26:  MS. 
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As  to  banker''s  lien,  see  note  to  Central  Nat  Bank 
of  Baltimore  v.  Connecticut  Mut.  L.  Ins.  Co.  26:008. 

As  to  duties  of  ectshior  of  hank;  when  his  acts  bind 
the  batik,  see  note  to  Cecil  Nat.  Bank  of  Port  De- 
posit V.  Watsontown  Bank,  26: 1030. 

As  to  usury  by  national  hanhs^  seeti^  to  Earmers 
ABL  Nat.  Bank  of  Buffalo  v.  Bearing,  28: 196. 

As  to  taxeUion  of  shares  In  national  banks  and 
of  other  eorporations^  see  note  to  Providence  Bank 
V.  BliliDfre,  7: 080. 

As  to  United  States  bank;  power  of  Congrem  to 
eharter.  see  note  to  M*Culloch  v.  Maryland,  4: 570. 
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Brisbane,  16  N.  T.  614;  Leavitt  t.  Pdlmdr,  8 
N.  Y.  19.  51  Am.  Dec.  383. 

MesiTi.  William  Allen  Batler  and  John 
A.  Taylor,  for  defendant  in  error: 

The  only  Federal  question  arising  in  this 
case  relates  to  the  application  and  effect  of  sec- 
tion 5208  of  the  United  States  Revised  Statutes, 
one  of  the  sections  of  the  law  regulating  the 
national  banks. 

The  Judgment  of  the  court  below  should 
therefore  be  affirmed. 

Steope  V,  LefflingtoeU,  105  U.  8.  8  (26:  939); 
Union  Nat.  Bank  afJSt.  Louis  v.  Matihem,  98 
U.  S.  621  (25: 188);  National  Rank  of  Oene$ee 
y.  Whitney,  103  U.  S.  99  (26:  443). 

In  the  absence  of  bad  faith  on  its  part,  a 
eood  title  was  acauired  by  the  bank  on  the  de- 
livery of  the  bonds  for  advances  made  on  the 
faith  of  the  pledge. 

Murray  v.  Lardner,  69  U.  8.  8  Wall.  110 
(17:  857);  Seybtl  v.  National  Currency  Bank, 
54  N.  Y.  288,  13  Am.  Rep.  583;  BirdtaU  v. 
RusM,  29  N.  Y.  220;  Dutehese  County  Mui, 
Ins.  Co,  V.  Baehfield,  78  N.  Y.  226;  Everston 
V.  National  Bank  qf  Newport,  66  N.  Y.  14.  23 
Am.  Rep.  9. 

The  action  was  replevin  in  the  detinet,  to 
maintain  which  the  plaintiff  must  show  pos- 
session In  himself  or  an  existing  right  to  im- 
mediate and  actual  possession  of  the  property. 

Bradley  v.  Copley^  C.  B.  685;  JSTt^v.  Oam- 
iw,  11  N.  y  501;  CUmenUY.  Tturria,  81  N. 
Y.285. 

The  agreement  bv  its  terms  does  not  call  for 
any  act  violative  of  the  law. 

The  cases  cited  by  plaintiffs'  counsel  all  re- 
late to  contracts  which  by  their  terms,  or  nec- 
essary implication,  were  unlawful  and  void. 

Central  Transp.  Co.  v.  Pullman  Palace  Car 
Co,  139  U.  S.  24  (35:  55);  Pennsylvania  B.  Co, 
V.  St.  Louis,  A,  dT,  a.  B.  Co.  118  U.  a  290 
(80:  88);  Dewitt  v.  Brisbane,  16  N.  Y.  608; 
Leavitt  v.  Palmer,  3N.Y.  19, 51  Am.  Dec.  888; 
Tracy  v.  Talmage,  14  N.  Y.  179.  67  Am.  Dec. 
182;  Thomas  v.  West  Jersey  R.  Co.  101 U.  8.  71 
(25:  950). 

As  the  section  does  not  declare  void  a  con- 
tract to  secure  a  debt  arising  on  the  rertiflca- 
tioos  prohibited  by  its  terms  the  illegality  of 
this  contract  cannot  be  maintained. 

Royal  British  Bank  v.  Tarquand,  6  EL  & 
Bl.  325;  Knox  County  Comrs.  v.  AspinwaU, 
62  U.  8.  21  How.  539  (16:  208);  Stoney  v. 
American  L.  Ins,  Co.  11  Paige,  635, 5  L.  ed.  261; 
Bank  ofAshlcmd  v.  Jones,  16  Ohio  St.  145. 

Wherever  a  contract  is  adjudged  unlawful 
as  i^gainst  the  prohibition  of  a  statute,  the  pro- 
hibition must  be  found  in  the  statute  before 
the  contract  can  be  held  to  violate  it. 

BiHdqewater  d  U.  Plank  Road  Co.  v.  Rob- 
bins,  22  Barb.  662;  Verona  Cent.  Cheese  Co.  v. 
Murtaugh,  50  N.  Y.  314;  Bonndl  v.  Ghiswold, 
80  N.  Y.  128;  Benton  v.  Wiekwire,  54  N.  Y. 
226. 

Section  5208  does  not  invalidate  or  prohibit 
ft  pledge  of  securities  made  to  secure  future  ad- 
vances 

National  Bank  qf  Genesee  v.  Whitney,  103  U. 
8.  99  (26:  443). 

The  statute,  being  highly  penal,  cannot  be 
enlarged  by  construction  or  implication;  its 
validity  cannot  be  questioned  by  private  par- 
ties, but  only  by  the  government. 
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Whitaker  t.  Masterian,  106  N.  T.  277:  Fk^ 
Nat.  BankofXenia  t.  SUwari,  107  U.  &  C» 
(27:  592);  TJnion  Nat.  Bank  of  8L  Amv  v 
Matthews,  98  U.  8.  681  (25: 1^;  Unsm  Gm.i 
Min,  Co.  of  Cokrado  t.  Rocky  Momnimm  JmI 
Bank  of  Central  City,  96  U.  &  640  (34:  ilf^i. 
Reynoldsv.  FirstNat.  Bank ef  CrmBfer^sOk, 
112  U.  8.  405  (28:  788);  Fortier  t.  Ntm  Or- 
leans Nat.  Bank,  112  U.  a  439  (28:  7M);  l^ 
gan  County  Nat.  Bank  v.  Tommsemd^  131  C  & 
67^  (36: 107.  110). 

Where  acts  otherwise  lawful  are  ptoUfaiiEd 
by  statute  to  corporations,  private  partiei  cm- 
not  avail  of  the  prohibition  toinvmlidatr  tarn- 
actions  which  contravene  the  statute. 

Atlantic  State  Bank  v.  Sawrw,  82  K.Y  »; 
Jones  V.  New  York  Guaranty  i  L  Os.  \9l  X. 
S.  622  (25: 1030);  National  Bank  of  Genem  v. 
Whitney,  108  U.  8.  99  (26:  443t 

Mr,    Justice   Blatchfbrd    delivered  the 

opinion  of  the  court: 

This  is  an  action  brought  by  Joha  B 
Thompson,  in  the  supreme  court  ci  the  BstSe 
of  New  Yoik,  against  the  Saint  XicUv* 
National  Bank  of  New  York,  a  natka*: 
banking  association.  The  complaint  aliened 
that  on  the  18th  of  April,  1874,  the  plaiuf 
was  the  owner  of  78  mortnife  boioda,  of  $l.ll» 
each,  of  the  Jefferson,  Hadi»3n  A  Indiaoi^ 
olis  Railroad  Company,  and  90  oK>rtgi|r 
bonds,  of  $1,000  each,  of  the  ladiaaapolia 
Bloomington  &  Western  Railroad  OotapsBj. 
of  the  value  of  $150,000;  that  on  or  abort 
that  date  the  defendant  bcmme  wroogfalh 
and  illegally  possessed  of  the  iMxids;  tsU 
that,  before  the  suit  was  brought,  the  pbia- 
tiff  demanded  from  the  defendant  the  pamBt- 
sion  of  them,  but  the  defendant  lefoaed  t-i 
deliver  up  any  portion  thereof.  4 

The  answer  pi  the  defendant  set  up  thaiL 
at  the  time  named  in  the  complaint  aad  fer 
a  long  time  before,  Capron  A  Mcrrisa. 
bankers  and  brokers  in  the  city  of  New  YoA. 
were  customers  of,  and  regclar  iepodton 
with,  the  defendant,  and  kept  a  large  aooos«i 
in  its  bank ;  that  it  was  the  custom  of  Cap- 
ron  &  Merriam  to  procure  call  loans,  sdwm- 
ces,  and  discounts  from  the  defendant  ftf 
the  benefit  of  themselves  and  also  of  thnr 
customers,  and  they  pledge  to  the  defendMC 
as  collateral  security  for  such  loana,  adraan 
and  discounts,  various  bonda^  storks,  aai 
commercial  paper,  tmder  an  agTvemcot  m 
their  part  that  in  case  thev  should  be  at  aay 
time  indebted  to  the  defendant  for  noarv 
lent  or  paid  to  them  or  for  their  nae.  ia  lar 
sum,  the  defendant  might  then  mIU  ia  in 
discretion,  at  the  brokers'  board,  public  sat 
tion,  or  private  sale,  without  advcrti«iac 
and  without  notice,  any  and  all  collatoaJ 
securities  and  property  held  by  the  dtfe*4 
ant  for  securing  the  paynoent  of  aoch  MC 
and  apply  the  proceeds  to  that  object ;  thrt 
the  bonds  specified  in  the  complaint  wtve  a 

Sart  of  the  securities  so  pledged  by  Ouna 
;  Merriam  to  the  defendant ;  that  the  delW 
ant,  at  the  time  of  such  tranaactiooa  dki  ait 
have  any  knowledge  in  respect  to  any  ptnm 
interested  in  such  loans  or  in  aaid  aecaritjia 
except  Capron  &  Merriam.  and  tte  latter 
having  failed  to  pay  such  loans  on  prap^ 
demand,  the  defenaant  proceeded  rn  «p|l  •a' 
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ispooe  of  said  securities,  pursuant  to  such 
l^reexnent,  and  gave  to  Capron  &  Mcrriam 
red  it  for  the  net  proceeds  tnereof ;  and  that 
here  still  remain^  due  to  the  defendant,  on 
ccoiint  of  such  loans  and  advances,  after 
uch  credit,  a  large  balance. 

Tbe  plaintiff  haying  died,  and  his  execu- 
ors  liaving  been  substituted  as  plaintiffs,  the 
ase  ^v^as  tried  at  a  circuit  of  the  supreme 
ourt  t>efore  a  Jury,  which,  under  the  direc- 
ion  of  the  court,  found  a  verdict  for  the  de- 
endsuit.  The  exceptions  of  the  plaintiffs, 
aken  at  the  trial,  were  heard  in  the  first  in- 
stance at  the  general  term  of  the  supreme 
x>urt,  on  a  case  made  by  the  plaintiffs,  con- 
aining^  the  exceptions.  A  motion  for  a  new 
;rial  ^w^as  made  thereon  before  the  general 
;«rin,  and  was  denied,  with  an  order  that  the 
defendant  have  judgment  against  the  plain- 
tiffs  upon  the  verdict,  with  costs.  Such 
judrnxient  was  entered,  the  principal  portion 
of  we  opinion  of  the  general  term  being  re- 
ported m  Thompson  v.  St.  Nich4)laB  Nat, 
BarOc^  47  Hun,  621.  The  plaintiffs  then  ap- 
pealed to  the  Court  of  Appeals,  which  af- 
firmed the  judgment  and  remitted  its  own 
judgment  to  the  supreme  court,  where  a  final 
iud^ment  was  entered  against  the  plaintiffs. 
The  opinion  of  the  Court  of  Appeals  is  re- 
ported in  Thompson  v.  8i,  Nicholas  Nat, 
Bank,  113  N.Y.  825.  The  plaintiffs  have 
brought  a  writ  of  error. 

The  93  bonds  in  question  were  all  coupon 
bonds,  payable  to  bearer.     The  testator  of 
the  plaintiffs  duiivered  them   to  Capron  & 
Merriam,  who  were  his  brokers,  as  margin 
for  purchases  of  stocks  by  them  for  his  ac- 
count.   Capron  &  Merriam  pledged  the  bonds 
to  the  defendant,  they  being  its  customers, 
as  collateral  security  for  the  repayment  of 
any  indebtedness  which  might,  exist  at  any 
time  to  it  on  their  part.     That  pledge  was 
made  under  a  written  agreement,  dated  De- 
cember 2,  1873,  and  signed   by  Capron   & 
Merriam,  which  read  as  follows :    **  We  here- 
by   agree   with   the   St.  Nicholas  National 
Bank    of  New  York,    in  the  city  of  New 
York, that  in  case  we  shall  become  or  be  at 
any  time  indebted  to  said  bank   for  money 
lent  or  paid  to  us  or  for  our  account  or  use, 
or  for  any  overdraft,  in  any  sum  or  amount 
then  due  and  payable,  tbo  said  bank  may,  in 
its  discretion,  sell  at  the  brokers'  board  oi  at 
public  auction  or  private  sale,  without  adver- 
tising the  same  and  without  notice  to  us,  all, 
any,  and  every  collateral  securities,  things 
in  action,  and  propcity   held  by  said  bank 
for  securing  the  payment  of  such  debt,  and 
apply  the  proceeds  to  the  payment  of  such 
indebtedness,  the  interest  thereon,  and  the  ex- 
penses of  the  sale,  holding  ourselves  respon- 
sible and  liable  for  the  payment  of  any  de- 
ficiency that  shall  remain  unpaid  after' such 
application."    Afterwards,     the    defendant 
paid  and  advanced  for  Capron  &  Merriam 
large  sums  of  money  on  the  faith  of  the  bonds 
and  of  such  other  securities  as  it  held  for 
their  account.     Tliey  failed  in  business  on 
April  20,  1874,  owing  the  defendant  $71,920.- 
17,  for  checks  certified  by  it  and  outstanding, 
and  for  money  paid  by  it  up  to  the  close  of 
business  on  April  18,    1874.     On  April  20, 
1874,  before  the  defendant  heard  of  such  fail- 
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ure.  It  paid  $210  more,  making  a  total  debt 
of  $72,130.17,  which  remained  unpaid.  No 
notice  or  claim  as  to  the  ownership  of  the  98 
bonds  by  the  testator  of  the  plaintiffs  came 
to  the  defendant  until  May  5,  1874.  The 
bonds  came  into  the  oossession  of  the  de- 
fendant before  It  made  the  certifications  of 
checks  for  the  account  of  Capron  &  Merriam, 
which  were  made  on  April  18,  1874;  and 
the  certifications  were  made  on  the  faith  of 
the  deposit  of  the  bonds  and  of  the  other 
securities  which  the  defendant  held  for  the 
account  of  Capron  &r  Merriam.  The  defend- 
ant used  its  best  efforts  to  procure  as  large 
a  price  as  possible  for  all  the  securities 
which  had  been  pledged  to  it  by  Capron  & 
Merriam,  including  the  93  bonds ;  but,  after 
crediting  to  Capron  &  Merriam  the  entire 
proceeds  of  sales,  there  was  a  deficiency  on 
their  debt  to  the  defendant  of  about  $1,800. 
No  payment  on  account  of  such  deficiency, 
and  no  tender  or  offer  of  any  kind  in  respect 
to  said  bonds,  was  ever  made  to  the  defend- 
ant by  the  testator  of  the  plaintiffs.  This 
action  was  not  commenced  until  April  18, 
1880,  six  years  after  the  bonds  came  into  the 
possession  of  the  defendant. 

At  the  trial,  the  plaintiffs  asked  the  court 
to  direct  a  verdict  for  them  on  the  ground 
that  the  contract  of  certification  of  the  checks 
by  the  defendant  was  void,  because  it  was 
unlawful,  being  a  certification  of  checks 
drawn  by  Capron  &,  Merriam  when  they  had 
no  money  on  deposit  to  their  credit  with  the 
defendant,  and  Uie  defendant  could  not  hold 
the  93  bonds  as  against  such  unlawful 
certification ;  and  on  the  further  trround  that 
the  defendant  did  not  take  Uie  bonc*'^  in  the 
ordinary  course  of  business. 

The  Federal  question  thus  involved  is  the 
only  one  which  we  can  consider  on  this  writ 
of  error.  It  arises  under  the  Act  of  March 
3,  1869,  chap.  185,  (15  Stat,  at  L.  335)  which 
was  the  statute  in  force  on  April  18,  1874, 
and  read  as  follows:  *'It  shall  be  lawful 
for  any  officer,  clerk,  or  agent  of  any  national 
bank  to  certify  any  check  drawn  upon  said 
bank,  unless  the  person  or  company  drawing 
said  check  shall  have  on  deposit  in  said  bank, 
at  the  time  such  check  is  certified,  an  amount 
of  money  equal  to  the  amount  specified  in 
such  check ;  and  any  check  so  certified  by  duly 
authorized  officers  shall  be  a  good  and  valid 
obligation  against  such  bank ;  and  anjr  ofl^cer, 
clerk,  or  asrent  of  any  national  bank  violating 
the  provisions  of  this  Act  shall  subject  such 
bank  to  the  liabilities  and  proceedings  on  the 
part  of  the  comptroller  as  provided  for  in 
section  fifty  of  the  National  Banking  Law, 
approved  June  third,  eighteen  hundred  and 
sixty-four."  13  Stat,  at  L.  114,  chap.  106. 
The  provisions  of  that  §  50  were  that  the 
comptroller  of  the  currency  might  forthwith 
appoint  a  receiver  to  wind  up  the  affairs  of 
the  bankintr  association.  The  provisions  of 
the  Act  of  Inarch  3,  1869,  are  now  embodied 
in  ^  5208  of  the  Revised  Statutes. 

In  regard  to  the  Federal  question  involved, 
namely,  the  certification  of  checks  by  the 
defendant  for  Capron  &  Merriam  without 
having  on  deposit  an  eouivalent  amount  of 
money  to  meet  them,  and  the  contention  that 
the  defendant  did  not  become  a  bona  fide 
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holder  of  the  bonds  in  virtue  of  payments 
made  in  persuance  of  the  agreement  with 
that  firm,  the  Court  of  Appeals  remarked, 
in  its  opinion,  given  bv  Huger,  Oh,  J,,  that 
the  statute  of  the  United  States  affirmed  the 
validitv  of  the  contract  of  certification,  and 
expressly  provided  the  consequences  which 
should  follow  its  violation ;  that  the  penalty 
incurred  was  impliedly  limited  to  a  for- 
feiture of  the  bank^s  charter  and  the  winding 
up  of  its  affairs;  that  it  was  thus  clearly 
implied  that  no  other  consequences  were  in- 
tended to  follow  a  violation  of  the  statute ; 
and  that  it  would  defeat  the  very  policy  of 
an  Act  intended  to  promote  the  security  and 
strength  of  the  national  banking  system,  if  its 
provisions  should  be  so  construed  as  to  inflict 
a  loss  upon  the  banks  and  a  consequent  im- 
pairment of  their  financial  responsibility. 
The  court  then  cited,  to  support  that  view. 
Union  Nai,  Bank  of  St.  Louis  v.  Matthetts, 
98  U.  8.  621  [25 :  188]  ;  National  Bank  of 
Qeneue  v.  Whitney,  108  U.  8.  99  [26:  4431. 
and  First  Nat,  Bank  of  Xenia  v.  SUwart,  107 
U.  8.  676  [27:592]. 

The  Court  of  Appeals  further  said  that  it 
was  of  opinion  that  the  statute  in  question 
had  no  application  to  the  question  involved 
in  this  suit,  which  concerned  only  the  rela- 
tions between  Capron  &  Merriam  and  the  de- 
fendant ;  that,  by  the  deposit  of  the  bonds, 
the  former  secur^  the  promise  of  the  defend- 
ant to  protect  their  checks  of  a  certain  day 
for  a  specified  amount ;  that  the  certification 
of  the  checks  was  entirely  aside  from  the 
agreement  between  Capron  &  Merriam  and 
the  defendant,  and  was  a  contract  between 
the  defendant  and  the  anticipated  holders  of 
the  checks ;  that  Capron  &  Merriam  had  re- 
ceived the  consideration  of  their  pledge, 
when  the  defendant  agreed  witii  them  to 
honor  their  checks,  and  that  would  have  been 
«qually  c£fectual,  between  the  parties,  with- 
out any  certification ;  that  the  certification 
was  simply*  a  promise  to  such  persons  as 
miffht  receive  the  checks  that  they  should  be 
paid  on  presentation  to  the  defendant,  in  ac- 
cordance with  its  previous  agreement  with 
Capron  A  Merriam ;  that  the  legal  effect  of 
the  agreement  was  that  the  defendant  should 
loan  a  certain  amount  to  Capron  &  Merriam, 
and  would  pay  it  out  on  their  checks  to  the 
persons  holuing  such  checks ;  that  it  was  en- 
tirely legal  for  the  defendant  to  contract  to 
pay  Capron  &  Merriam's  checks,  and  it  did 
not  affect  the  legality  of  that  transaction  that 
the  defendant  also  represented  to  third  parties 
that  it  had  made  such  an  agreement  and 
would  pay  such  checks ;  that  Capron  <&  Mer- 
riam could  not  dispute  their  liability  for  the 
amount  paid  out  in  pursuance  of  such  agree- 
ment, nor  could  any  other  party,  standing 
in  the  shoes  of  Capron  &  Meniam ;  that  the 
fact  that  the  defendant,  in  connection  with 
the  agreement  to  pav  such  checks,  had  also 
promised  third  parties  to  pay  them,  could 
not  invalidate  the  liability  previously  in- 
curred, or  impair  the  security  which  had 
previously  been  given  to  the  defendant  upon 
a  valid  consideration ;  that  the  fact  of  the 
certification  was  entirely  immaterial  In  re- 
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n>ect  to  the  liability  incurred  by  Capron 
&  Merriam  to  the  defendant :  that  there  waa 
no  evidence  impairing  the  title  to  the  bonds 
acquired  by  the  defendant  through  the  trans- 
fer of  them  to  it  by  Capron  &  Merriam ;  Uiat 
the  purpose  for  which  the  bonds  were  trans- 
ferred bv  the  testator  of  the  plaintiffs  to 
Capron  &  Merriam  contemplated  their  trana- 
fer  and  sale  bv  the  latter  to  third  persons; 
that  the  defendant  acquired  a  valid  title  to 
them  bv  their  transfer  to  it :  that  the  trans- 
action between  Capron  &  Merriam  and  the 
defendant  was  in  the  ordinary  course  of  busi- 
ness pursued  by  the  latter ;  that  it  received 
the  bonds  in  good  faith,  for  a  valuable  con- 
sideration, and  within  all  the  authorities  this 
gave  it  a  eood  title  to  the  bonds ;  that  it  was 
authorized  to  deal  with  them  for  the  purpose 
of  effecting  the  object  for  which  they  were 
transferred  to  it;  that  its  right  to  hold  the 
bonds  continued  so  long  as  any  part  of  its 
debt  against  Capron  &  Merriam  remained 
unpaid ;  that  the  testator  of  the  plaintiCTs 
could  at  any  time  have  established  his  equit- 
able right  to  a  return  of  the  bonds,  and  could 
have  procured  their  surrender,  by  paying  the 
amount  for  which  they  were  pledged,  bat 
he  refrained  from  doing  so,  and  impliedlr 
denied  any  right  in  the  defendant  by  de- 
manding the  unconditional  surrender  of  the 
bonds ;  and  that  he  never  became  entitled  to 
such  surrender,  and  of  course  was  not  author- 
ized to  recover  possession  of  them.  We  re- 
gard those  views  as  sound,  and  as  covering 
Uiis  case. 

The  agreement  of  December  2,  1873.  be- 
tween Capron  &  Merriam  and  the  defendant, 
did  not  call  for  any  act  violatin/c  the  statute. 
There  was  nothing  illegal  in  providing  that 
the  securities  which  the  bank  might  bold  to 
secure  the  debt  to  it  of  Capron  &  Merriam 
should  be  available  to  make  good  such  debt. 
The  statute  does  not  declare  void  a  contract 
to  secure  a  debt  arising  on  the  certifications 
which  it  prohibits. 

In  addition  to  that,  the  statute  ezpreaaly 
provides  that  a  check  certified  bv  a  duly  au- 
thorized officer  of  the  bank,  when  the  cus- 
tomer has  not  on  deposit  an  amount  of  mooer  [; 
equal  to  the  amount  specified  in  the  che^ 
certified,  shall  nevertheless  be  a  good  and 
valid  obligation  against  the  bank ;  and  there 
is  nothing  in  the  statute  which,  expressly  or 
by  implication,  prohibits  the  bank  from  tak- 
ing security  for  the  protection  of  its  stock- 
holders against  the  debt  thus  created*  Thete 
is  no  pnSiibition  against  a  contract  by  the 
bank  for  security  for  a  debt  whidi  the  statute 
contemplates  as  likely  to  come  into  ex- 
istence, although  the  unlawful  act  of  the 
officer  of  the  bimk  in  certifying  may  aid  ia 
creating  the  debt.  In  order  to  adjudge  a  con- 
tract unlawful,  as  prohibited  by  a  statute, 
the  prohibition  must  be  found  in  the  statute. 
The  subjection  of  the  bank  to  the  penalty 
prescribed  by  the  statute  for  its  violstioo 
cannot  operate  to  destroy  the  security  for  the 
debt  created  by  the  forbidden  certiflcatioft. 

If  the  tesUtor  of  the  plaintiffs  had  plednd 
the  bonds  to  the  defendant,  he  oould  not,  after 
xeoeiTinf  the  defendant's  money,   hsve  le- 
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evied  tlie  boDcU ;  and  after  possession  of  the 
mda  bad  been  ji^iyen  by  him  to  Capron  & 
erriam,  and  after  they  had  been  subse- 
lently  taken  by  the  defendant  in  good 
ith,  neither  he  nor  his  execntors  can  set  up 
e  statute  to  destroy  the  debt. 
This  construction  of  the  statute  in  question 
siren  ^bened  by  the  subsequent  enactment, 
1  Julv  12,  1882,  of  §  18  of  the  Act  of  that 
ite.  cbap.  288,  (22  Stat,  at  L.  166)  making 
a  criminal  o£fense  in  an  officer,  clerk,  or 
rent  of  a  national  bank  to  violate  the  pro- 
tsions  of  the  Act  of  March  8,  1869.  This 
K>w8  tbat  Congress  only  intended  to  impose, 
I  penalties  for  over-certifying  checks,  a  for- 
iiture  of  the  franchises  of  the  bank  and  a 
unisbment  of  the  delinquent  officer  or  clerk, 
ad  did  not  intend  to  invalidate  commercial 
ranaactions  connected  with  forbidden  cer- 
ifications.  As  the  defendant  was  bound  to 
lake  g^ood  the  checks  to  the  holders  of  them, 
«cauae  the  Act  of  1869  declares  that  the 
hecks  shall  be  good  and  valid  obligations 
gainst  the  defendant,  it  follows  that  Capron 
t  ^erriam  were  bound  to  make  good  the 
imounts  to  the  defendant.  It  necessarily  re- 
ults  that  the  defendant,  on  paying  the 
ihecks,  was  as  much  entitled  to  resort  to  the 
lecurittes  which  Capron  &  Merriam  had  put 
nto  its  hands,  as  it  would  have  been  to 
ipply  money  which  they  have  deposited  to 
meet  the  checks. 

Moreover,  it  has  been  held  re{)eatedlv  by 
this  court  tbat  where  the  provisions  of  the 
National  Banking  Act  prohibit  certain  acts 
by  banks  or  their  officers,  without  imposing 
any  penalty  or  forfeiture  applicable  to  par- 
ticular transactions  which  have  been  ex- 
ecuted, their  validity  can  be  questioned  only 
by  the  United  States,  and  not  by  private 
parties.  Union  NtU,  Bank  of  8t.  Louis  v. 
Matt/ufws,  98  U.  S.  621  [25 :  1881  ;  National 
Bank  of  Genesee  v.  Whitney,  108  U.  S.  99 
f26 :  443]  ;  Fint  Nat.  Bank  of  Xenia  v. 
^ewart,  107  U.  8.  676  [27:  592]. 

The    bonds   In   question  came   into   the 
possession  of  the  defendant  before  it  certified 
the  checks.    They  were  not  pledged  to  it 
under  any  agn^ment  or  knowledge  on  its 
part,  or  in  fact  on  the  part  of  Capron  <&  Mer- 
riam, that  subsequent  certifications  would 
be  made.    The  certifications  were  made  after 
the  pledge,  and  created  a  debt  of  Capron 
&  Merriam  to  the  defendant,  which  arose  after 
the  pledge.    The  agreement  of  December  2, 
1878,  applied  and  became  operative  simul- 
taneously with  the  certifications,  but  Inde- 
pendently of  them,  as  a  legal  proposition. 
In  Logan  County  Nai,  Bank  ▼.  Totoneend, 
189  U.  S.  67,  77  [85:  107,  110],  decided  in 
March,  1891,  after  the  present  case  was  de- 
cided by  the  Court  of  Appeals  of  New  York, 
this  court  approved  the  decision  in  National 
Bank  of  Oeneeee  v.  Whitney,  108  U.  S.  99  [26 : 
4431,  and  said  that  a  disregard  by  a  national 
bank  of  the  provisions  of  the  Act  of  Congress 
forbidding  it  to  take  a  mortgage  to  secure  an 
indebtedness  then  existing,  as  well  as  future 
^vances,  could  not  be  taken  advantage  of  by 
the  debtor,  but  **only  laid  the  institution 
open  to  proceedings  by  the  government  for 
exercising  powers  not  conferrod  by  law." 
Judgment  affirmed, 

1*B  U.  S.  U.  S..  Book  86. 


LIPPMAN  TOPLITZ  kt  au,  IWk.  in 

Err.,  [252] 

EDWARD  L.  HEDDEK,  late  Collector  of 
the  Port  of  New  York. 

(See  8.  a  Beporter^s  ed.2(»-«nj 

Contradictory  statemsnte  of  ioitneu— general 
olffection — commerdial  name  of  artido^inter- 
pretation  of  tariff  itaiute^— direction  of  m 
terdict. 

L   On  orooB-ezaminatlon  of  a  wltoees  it  may  be 
.  shown  tbat  he  had  made  oontradiotory  state- 
ments in  a  prior  suit,  without  produoing  the  prior 
record  on  the  subject. 

2.  Where  no  arround  of  objection  to  testimony  is 
set  forth,  the  ezoeptioa  is  uoavailinfr. 

8.  Testimony  of  the  commercial  name  of  an  ar- 
ticle on  which  a  duty  is  laid  is  proper  if  such 
commercial  name  crives  the  article  its  proper 
place  in  the  classification  of  the  statute,  and  in 
such  case  resort  to  the  common  name  is  unnec- 
essary and  improper. 

4.  Words  of  common  speech  used  in  tariif  statutes 
are  within  the  judicial  knowledge,  and  their  in- 
terpretation is  a  matter  of  law. 

5.  Where  at  the  dose  oC  the  trial  both  parties 
asked  for  the  direction  of  a  verdict  and  the  court 
denied  plalntilTs  motion,  and  he  then  asked  the 
court  to  submit  the  case  to  the  jury,  but  ths 
court  refused  to  do  so,  but  offered  to  submit  to 
the  jury  the  only  question  which  the  plaintiff 
could  properly  ask  to  have  submitted^^this  ac- 
tion of  the  court  was  correct. 

[No.  46.] 
Argued  Nov.  16,  1892.    Decided  Nov.  t8,  189$. 

IN  ERROR  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  to  review  a  ludgmeut  for  defendant,  the 
Collector  of  the  Port  of  New  York,  in  a  suit 
by  Lippman  Toplitz  end  another,  to  recover 
an  excess  of  duties  paid  under  protest  on 
importations.    Afflrmed. 

See  same  case  below  88  Fed.  Rep.  617. 

The  facts  are  stated  in  the  opinion. 

Mr.  Edwin  B.  Smith  for  plaintiff  in  erroi; 

JUr.  Charles  H.  Aldrieh,  Solicitor  Oen- 
eral,  for  defendant  in  error. 

Mr.  Justice  Blatehford  delivered  the 
opinion  of  the  court : 

This  is  an  action  at  law  brought  by  Lipp- 
man Toplitz  and  Herman  Schwarz,  comb- 
ing the  Arm  of  L.  Toplitz  <&  Co.,  against 
Edward  L.  Hedden,  late  collector  of  the  port 
of  New  York,  to  recover  the  sum  of  $6, 896. 06, 
as  an  excess  of  duties  paid  under  protest  by  [253] 
the  plaintiffs  on  24  importations  made  into 
the  port  of  New  York  from  Glasgow,  in 
Scotmnd,  from  July,  1885,  to  December, 
1885,  both  inclusive.  The  suit  was  com- 
menced in  the  superior  court  of  the  citv  of 
New  York,  in  July,  1886,  and  removed  b^ 
the  defendant,  bv  certiorari  into  the  Circuit 
Court  of  the  United  States  for  the  Southern 


Nora.— .^  Co  lien  of  United  States  for  duties^  see 
note  to  Onited  States  ▼•  Three  hundred  and  fifty 
Chests  of  Tea,  6:  TOflL 

As  to  action  to  reeoverbatkdniHes  paid  Mnderpro' 
test:  protest^  how  made,  and  its  egect,  see  note  to 
Oreely  ▼.  Thompson,  IS:  8^. 
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District  of  New  York.  At  the  trial  before 
Jwige  Laoombe  and  a  Jury,  in  January,  1888, 
the  court  directed  a  yeraict  for  the  defendant, 
which  was  rendered,  and  Judgment  was  en- 
tered thereon  against  the  plalntiiTs  in  No- 
vember, 1888,  to  review  which  the  plaintiffs 
have  brought  a  writ  of  error. 

In  the  invoices  of  the  articles  imported, 
thev  were  described  as  **  Scotch  bonnets  ;** 
and  in  the  entries  thereon  at  the  custom  house 
they  were,  in  some,  described  as  ''worsted 
knit  bonnets,"  and  in  others  as  "worsted 
caps."  The  collector  assessed  duties  upon 
them  as  ''knit  goods,  made  on  knitting 
frames,"  under  the  following  provisions  of 
"  Schedule  K.— Wool  and  Woolen. "  of  §  2603 
of  the  Revised  Statutes,  as  enacted  by  §  6 
of  the  Act  of  March  8,  1888,  chap.  L 1 .  (22  Stat, 
at  L.  509)  :  ''Flannels,  blankets,  hats  of 
wool,  knit  goods,  and  all  made  on  knitting 
frames,  balmorals,  woolen  and  worsted  yarns, 
and  all  manufactures  of  every  description, 
composed  wholly  or  in  part  gI  worsted,  the 
hair  of  the  alpaca,  goat,  or  other  animals, 
(except  such  as  are  composed  in  part  of 
wool)  not  specially  enumerated  or  provided 
for  in  this  Act,  valued  at  not  exceeding  thirty 
cents  per  pound,  ten  cents  per  pound ;  valued 
at  above  thirty  cents  per  pound,  and  not  ex- 
ceeding forty  cents  per  pound,  twelve  cents 
per  pound ;  valued  at  above  forty  cents  per 
pound,  and  not  exceeding  sixty  cents  per 
pound,  eighteen  cents  per  pouna ;  valued  at 
above  sixty  cents  per  pound,  and  not  exceed- 
ing eighty  cents  per  pound,  twenty-four  cents 
per  pound  ;  and  in  addition  thereto  upon  all 
the  above  named  articles,  thirty-five  per 
centum  ad  valorem ;  valued  at  above  eighty 
cents  per  pound,  thirty-five  cents  per  pouncf, 
and  in  addition  there  to  forty  per  centum  ad 
valorem."  The  goods  were  shown  to  be 
made  of  wool,  knitted  on  frames. 

The  plaintiffs  duly  protested  against  the 
assessment  of  more  than  80  per  cent  ad  val- 
orem, claiming  that  the  goods  were  dutiable 
under  the  following  provision  of  "  Schedule 
N.— Sundries,"  of  Uie  same  § 2503,  page  511 : 
"Bonnets,  hats,  and  hoods  for  men,  women, 
and  children,  composed  of  chip,  grass,  palm- 
leaf,  willow,  or  straw,  or  any  other  vegetable 
substance,  nair,  whalebone  or  other  material, 
not  specially  enumerated  or  provided  for  in 
this  Act,  thirty  per  centum  ad  valorem." 
They  contended  tnat,  under  that  provision, 
the  articles  were  "bonnets  for  men."  The 
court,  in  directing  the  verdict  for  the  de- 
fendant, gave  its  reasons  for  doing  so,  which 
are  reported  in  Toplitz  v.  Eedden,  88  Fed. 
Hep.  617.    Various  errors  are  assijicned. 

(1)  One  of  the  plaintiffs,  having  been  ex- 
amined as  a  witness  for  them,  testified,  on 
cross-examination,  that  he  had  had  a  suit 
against  the  government  other  than  the  one  on 
trial,  under  the  old  tariff ;  and  he  was  further 
asked  on  cross-examination:  "Was  the 
claim  then  that  these  goods  are  caps  made  on 
frames?"  To  this  question  the  plaintiffs  ob- 
iected,  on  the  ground  that  the  record  was  the 
best  evidence  of  the  claim.  The  court  over- 
ruled the  obiection,  and  the  plaintiffs  duly 
excepted.  The  witness  answ^ed :  "  Yes ;  I 
think  that  is  it  Similar  gooda  were  con- 
cerned in  that" 
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The  plaintiff^  contend  niitllii  ■mIIii  of  ■ 
claim  regarding  similar  goods  vader  ths 
different  phraseology  <^  an  earlier  tariC.  w 
immaterial.  We  think  that  the  qneatkn  «« 
a  competent  one,  as  affecting  the  cndibtUty 
of  the  witness.  He  had  tesUfied  in  this  cmk, 
on  his  direct  examination,  thit  the  goods  ia 
question  were  Scotch  bonnets,  were  kaova 
in  this  country  as  Sootdi  boniKtv  aad  VMd 
as  such,  and  that  they  were  ctiled  bnfti 
more  frequently  than  caps.  It  was  proper  » 
show,  on  cross-examination  of  the  witaoi, 
that  he  had  made  contradictofy  ataiftiu. 
oral  or  written,  on  the  subject;  and  if  ha 
wished  to  appeal  to  the  prior  record,  to  n^ 
fresh  his  recollection,  he  could  call  for  a 
and  do  so.  But  the  evidence  as  offerrd  wm 
competent,  irrespectively  of  the  prior  reoonL 

(2)  The  same  witness  was  asked,  on  cnaa- 
examination,  whether  he  remembend  tte. 
in  the  summer  of  1882,  when  a  bill  wis  pead- 
ing  before  0>ngress  to  amend  the  acamaa 
by  excluding  wool  goods  from  the  proriiifa 
for  caps  and  other  articles  made  on  frvtA 
his  firm  addressed  a  letter  to  Hon.  8.  &  Ori. 
a  member  of  Congress  from  the  city  of  N<v 
York,  protesting  against  the  ptssage  of  ti# 
law.    The  plaintiffs  objected  to  mas  qam- 
tion  as  immaterial,  and  because  the  iricae* 
had  no  right  to  state  the  contents  of  tbe  !fC 
ter,  and  because  the  letter  itself  would  k 
the  best  evidence.    The  court  ovemikd  isi 
objection,  and  the  plaintiffs  duly  exoep»i 
The  witness  answered  that  his  fini  vta 
such  a  letter.    He  was  then  diowi  vte 
purported  to  be  a  copy  of  that  letto^  wi 
asked  if  it  was  a  copy.    This  was  objccurf 
to,  on  the  around  that  the  original  wai  t/K 
produced,  but  the  obiectioii  was  0Tcm>i 
and  the  plaintiffs  duly  excepted.    The  >- 
fendant  then  offered  tne  copy  in  erideaa 
and  the  plaintifb  objected ;  but  the  omt 
over-ruled  the  objection,  and  the  plaiat:fli 
duly  excepted.    Tlie  copy  was  then  read  it 
evidence,  and  is  set  forth  in  the  reeori 

The  plaintiffs  contend  that  the  coot  «« 
read  in  evidence  without  any  proof  taat  % 
was  a  copy.  What  was  before  said  aa  to  ik 
first  assignment  of  error  is  applicable  km 
also.  The  objection  that  there  was  ao  fn^tf 
that  the  copy  was  a  copy  is  not  takea  ia  tk 
bill  of  exceptions.  Tlie  copy  was  tnaH  bf 
both  sides  as  a  copy,  and  the  bill  of  eia^ 
tions  merely  states  that  when  the  defcadct 
offered  the  copy  in  evidence,  the  plaia^ 
objected :  but  no  ground  of  objectioB  i*  «t 
forth.  The  exception,  therefore,  iaoaaw'* 
ing.  Camden  v.  Dcftmu*,  44  U.  S.  t  Bff* 
515  [11 :  705]  :  United  Stniee  v.  ifcJfiA-t 
71  U.  S.  4  Wall.  680  [18:  8111 ;  ^w** ' 
Driggn,  87  U.  S.  20  Wall.  Itf  [«  «•.: 
Etamton  v.  Qunn,  M  U.  8.  iW  l» 
806]. 

It  appeanid  from  the  letter  to  Kr.  Ooi  t^ 
it  was  written  when  the  Tariff  Act  of  1"*^ 
was  pending  before  Congreaa ;  thai  (h«  ^^^ 
related  to  woolen  knitted  capa,  won  br  wn . 
and  tliat  it  'protested  against  the  exi«»( 
duty  on  such  articles,  and  agaimt  aar  » 
crease  of  duty  upon  them.  It  appM*  ^ 
the  record  that  Mr.  Schwais,  oneoftbephit 
tiffs,  appeared  before  the  tariff  coamS^»y 
October,  1888,  and  made  a  alatcaKat  ^f^ 


Ex  parte  Cnosa. 
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^l«!ntiff  became  incorporated  be 
«.  iflTing  it  the  ezcluBive  privi- 
J  I?  as  it  met  the  requlremente  of 
r.  .tul^ring  flight  to  the  city  of 
-«Hi  its  iimabitants  by  means  of 
•u  the  public  ways,  there  is  no 
I  ne  conclasion  that  such  a  grant, 
41. t  least,  its  exclusive  character, 
«  u>  the  power  of  the  legislature, 
iue  state  constitution,  of  alter- 
ing it.     This  reservation  of 
:Lr  or  revoke  a  grant  of  special 
'^' cessarily  became  a  part  of  the 

•  ^-'^ry  corporation  formed  under  the 
*^rite  providing  for  the  formation 

•  tlons.     A  legislative  grant  to  a 
n  of  special  privileges,  if  not  for- 

.-  the  Constitution,  may  be  a  con- 
.    where  one  of  the  conditions  of 
la  that  the  legislature  may  alter  or 
.  a  law  altering  or  revoking,  or 
.c   Llie  effect  to  alter  or  revoke,  the 
liaracter  of  such  privileges,  can- 
_    :  ded  as  one  impairing  the  obliga- 
"  contract,  whatever  may  be  the 
.  -^'le  legislature,  or  however  harshly 
*  -lation  may  operate,  in  the  partic- 
upon  the  corporation  or  parties 
')v  it.    The  corporation,  hj  accept- 
.-rant  subject  to  the  legislative  power 
•Hi  by  the  Constitution,  must  be  held 
!i8serted  to  such  reservation.    These 
tf  bupportcd  by  the  decisions  of  this 
In    Qreenwood  v.    Union  Freight  B, 
%    U.  B.  18,    17  [26:   961,   963],    the 
Ti  was  as  to  the  scope  and  effect  of  a 
In  a  general  statute  of  Massachusetts, 
Tkg  Uiat  every  act  of   incorporation 
after  a  nam^  day,  ''shall  be  subject 
!'*n(}ment,  alteration,  or  repeal  at  the 
re  of  the  legislature."    This  court,  re- 
{  to  that  clause,  said :    "  Such  an  act 
V  amended ;  that  is,  it  may  be  changed 
iitioDS  to  its  terms  or  by  qualifications 
wime.     It  may  be  altered  bythe  same 
,  and  it  may  be  repealed.     What  is  it 
ic  repealed?    It  is  the  act  of  incorpora- 
It  IS  this  organic  law  on  which  the 
rate  existence  of  the  company  depends 
1  may  be  repealed,  so  that  it  shall  cease 
a  law ;  or  Uie  legislature  may  adopt  the 
^«^  course  of  amending  the  law  in  matters 
^h  Deed  amendment,  or  altering  it  when 
eds  substantial  change.    All  this  may 
one  at  the  pleasure  of   the  legislature, 
body  need  give  no  reason  for  its  action 
^*e  matter.     The  validity  of  such  action 
not  depend  on  the  necessitjr  for  it,  or  on 
f soundness  of  the  reasons  which  prompted 
The  words  **at  the  pleasure  of  the  leg- 
«re"  are  not  in  the  clauses  of  the  conati- 
on of  Ohio,  or  in  the  statutes  to  which 
ibave  referred.     But  the  general  reserva- 
of  the  power  to  alter,  revoke,  or  repeal 
I'&nt  of  special  privileges  necessarily  im- 
iS  that  the  power  may  be  exerted  at  the 
iHure  of  the   legislature. 
I.  ^e  perceive  no  error  in  the  record  in  re- 
f  H  to  the  Federal  question  involved,  and 
'  judgment  must  be  affirmed. 
( t>  so  ordered. 


BoR  parte:  In  the  matter  of  WILUAM 
DOUGLASS  CROSS,  PeUti(mer. 

(See  8.  GL  Beporter^  ed.  971-2711.) 

Time  ^f  execution  cf  sentence  cf  death  in  Di^ 
triet  of  Columhia^holdiny  convict  in  eonfin&' 
ment  after  day  of  execution  has  passed, 

L  By  section  845  of  the  Revised  Statutes  of  th» 
District  of  Oolumbia,  the  time  of  executioQ  Is 
not  made  a  part  of  the  sentence  of  death,  and  If 
the  time  for  execution  has  passed  in  any  case  the- 
court  can  make  a  new  order. 

2L  Where  the  sentence  of  death  remains  in  forces 
It  is  sufficient  authority  for  holding  the  convict 
in  confinement  after  the  day  fixed  for  execudon 
has  passed,  and  when  it  becomes  the  duty  of  the- 
court  to  assiffn  a  new  time  for  execution. 
[No.  10.  original.! 

Submitted  Nov,  t9. 189t.    J)eeided  Dee.  6, 189t. 

PETITION  for  writs  of  habeas  corpus  and 
certiorari,  to  certify  the  proceedings 
against  William  Douglass  Cross,  whereby  he- 
was  convicted  of  murder  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  to  ezamioe' 
into  the  cause  of  his  detention  in  order  that  he- 
mav  be  discharged.    Denied. 

The  facts  are  stated  in  the  petition  given  be- 
low, and  in  the  opinion. 

See  same  case  sub  nom.     Cross  v.  Bvrke^ 
ante,  896,  20  Wash.  L.Rep.  880;  Cross  v.  XJnited^ 
States,  8  Mackey,  562:  20  Wash.  L.  Rep.  98» 
145  U.  S.  571  (86:  821). 

The  following  is  a  copy  of  the  petition  for* 
the  writs: 

'*To  the  Supreme  Court  of  the  United 
States:  *' 

"The  petitioner,  William  Douglass  Cross,  a. 
citizen  of  the  United  States,  and  a  resident  of 
the  District  of  Columbia,  respectfuly  shows, 
that  he  is  unlawfully  deprived  of  bis  liberty,, 
and  unlawfully  imprisoned,  confined,  and  ae- 
tained  in  the  United  States  Jail,  in  the  county 
of  Washington  and  District  of  Columbia,  by 
Jerome  B.  Burke,  the  warden  of  the  said  jail, 
and  asks  that  he  be  discharged  and  set  at. 
liberty. 

"That  the  said  imprisonment,  detention, 
confinement,  and  restraint  are  illegal;  and  that 
the  illegality  thereof  consists  in  thi»,  to  wit: 

"1.  On  the  7th  day  of  July,  1891,  at  a 

NOTm,^0nmSnal  Law:  eorrectUm  of  senUnee  of  one 
convicted;  resentence. 

The  fact  that  the  sentence  imposed  did  not  com- 
ply with  New  York  Penal  Code,  0  697.  prescribing 
that  the  term  of  imprisonment  shall  be  so  limited 
ttiat  it  shall  expire  between  the  months  of  March 
and  November,  will  not  vitiate  the  Judirment, 
where  it  was  corrected  by  the  court  on  its  own  mo- 
tion at  the  same  term.  People  v.  Trimble,  00  Hun, 
864. 

A  valid  sentence  of  a  criminal,  made  at  one  term, 
cannot  be  set  aside  and  a  more  severe  sentence  pro- 
nounced at  a  subsequent  term.  Ex  parte  Friday, 
48  Fed.  Rep.  916, 18  (Mm.  L.  Mag.  20S. 

A  sentence  to  imprisonment  for  perjury,  of 
hard  lat)or  is  not  made  a  part  as  It  is  required  to  be 
by  IT.  8.  Bav.  Stat.  1 5898.  not  belnir  within  the  au- 
thority of  the  court,  the  prisoner  Is  entitled  on  a> 
writ  of  habeas  corpus  to  be  discharged  from  Im- 
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pofled  legMatiTe  anthority,  cannot  be  regarded 
Bfl  a  law  of  the  State  within  the  meaning  of  the 
eonstitutional  prohibition  againit  state  laws  im- 
pairing the  obligations  of  oontraota. 

Z  Where  a  olty  grounded  its  right  to  enact  an  o^ 
dlnance  to  maintain  and  erect  gas  works  of  its 
own,  upon  a  state  statute  providing  that  the  oitj 
council  of  any  dty  should  have  power*  whenever 
it  was  deemed  expedient  and  for  the  public  good, 
to  erect  gas-works,  and  the  plaintiff  contends 
that  the  statute  impaired  the  obligation  of  its 
contract  previously  made  with  the  State  and  the 
city,  the  circuit  court  has  jurisdiction  of  the 


IL  A  grant,  under  legislative  authority  by  a  city, 
of  an  exclusive  privilege,  for  a  term  of  years,  of 
supplying  the  city  and  its  people  with  gas.  does 
not  prevent  the  city  from  erecting  its  own  gas 
works  under  a  state  law  giving  it  power  so  to  do. 

4.  A  legislative  grant  to  a  corporation  of  special 
privileges,  if  not  forbidden  by  the  Constitution, 
may  be  a  contract;  but  where  one  of  the  condi- 
tions of  the  grant  Is  that  the  legislature  may 
alter  or  revoke  It,  a  law  altering  or  revoking  it 
does  not  impair  the  obligation  of  the  contract, 
whatever  may  be  the  motive  of  the  legislature, 
or  however  harshly  such  legislation  may  operate. 

ft.  The  general  reservation  of  the  power  to  alter, 
revoke,  or  repeal  a  grant  of  special  privileges 
necessarily  impHes  that  the  power  may  be  exert- 
ed at  the  pleasure  of  the  legislature. 

[No.  83.] 

Argued  Nov,  t,  S,  1892,    Decided' N<n.  SI,  lS9t, 


APPEAL  from  a  judgment  of  the  Circuit 
Court  of  the  United  States  for  the  South- 
ern District  of  Ohio,  dismissing  a  suit  for  an 
injunction  against  the  city  of  Hamilton, brought 
by  the  Hamilton  Gas  Light  &  Coke  Co.,  to  en- 
join the  city  from  erecting  gas  works,  etc. 
Affirmed. 

See  same  case  below,  87  Fed.  Rep.  832. 

The  facts  are  stated  in  the  opinion. 

MeMTS,  John  F.  Follettt  John  F.  Neilan 
and  71 II.  KeUey,  for  appellant: 

There  is  no  law  authorizing  defendant  to 
erect  gas  works. 

Endlich,  Interpretation  of  Statutes,  g  40; 
Oreen  y.  Com.  12  Allen,  155;  Him  ▼.  8taU,  1 
Ohio  St  15. 

Acts  in  pari  materia,  and  relating  to  the 
same  subject  are  to  be  taken  and  comprised  to- 
gether in  construing  them. 

StaU  ▼.  Franldin  County  Comn,  20  Ohio  St 
421;  Paneoait  ▼.  Buffln,  1  Ohio.  881;  Aliens. 
Parish,  8  Ohio,  188;  BtaU  y.  make,  2  Ohio  St 
147;  Dodge  y.  QridUy,  10  Ohio,  178;  BoberU  y. 
Wheeler,  Wright  (Ohio)  897;  StaU  y.  Darke 
County,  48  Ohio  St  815;  Warren  y.  Davie,  48 
Ohio  St.  447;  Ash  y.  Ash,  9  Ohio  St  888;  Van 
Camp  y.  Lc^an  Board  (f  Education,  9  Ohio  St. 
407,  418;  MuskiTMum  County  Comrs.  y.  SteUe 
Board  ofPuMic  Works,  89  Ohio  St.  628:  Conger 
y.  Barker,  11  Ohio  St  1;  SchuUz  y.  Cambridge, 
88  Ohio  St  659.  < 

In  construing  statutes,  general  wordi^  fol- 
lowing particular  and  specific  words,  musl»  as 
a  general  rule,  be  confined  to  things  of  the 
game  kind  as  those  specified. 

State  y.  Cincinnati  Cent.  R  Co.  87  Ohio  St 
157:  StaU  y.  Jackson,  86  Ohio  St  281. 

The  seyeral  sections  of  this  statute  must  be 
80  construed  as  to  giye  force  and  effect  to  each 
of  said  sections. 

9^4 


Lima  Qas  do.  y.  Uma,  4  OUo  C  C  Bcbl 
22.  ^^ 

A  statute  is  not  to  beso  interptetod  as  to  b- 
terfere  with,  or  injure  the  itthts  ai 
without  compensation,  unlesiilere  is  a 
trom  such  construction. 

Endlich,  Interpretation  of  Statotca,  i  23l 

StaU  y.  CindnnaU  Qas  LMt  ^  C  O  19 
Ohio  St  801. 

Acts  of  municipal  bodies  may  be 
for  fraud  at  the  instance  ot 
thereby. 

Dill.*  Afun.  Corp.  §  811. 

Municipal  corporations 
only   as   are  expressly   granted   hf 
ana  such  as  may  be  Implied 
carry  into  effect  those  which  an  expnaUj 
granted. 

Bavenna  r.  Pennsyltania  Co.  45  OUo  flL 
118;  Minturn  v.  Larue,  64  U.  &  2S  How.  m 
(16:  574);  Bloom  y.  Xenia,  82  Ohio  Sc  4fi 

If  the  law  authorizes  defendant  to  ovc: 
works,  the  conferring  of  such  power  m  ubopv 
stitutional,  and,  therefore  yoid,  bdn^  s  uv 
impairing  the  obligation  of  cootracta  ^ 

FUtcher  y.  Peek,  10  U.  S.  6  Cranrk,  1«  t 
177):  Dartmouth  College  y.  Woodrmrd,  ITU .^ 
4  Wheat  518  (4: 629);  Oreen  y.  BkidZr.  Si  C 
S.  8  Wheat  1  (5:  547);  Pravidenee  Rtrnk  t.  & 
lingn,  29  U.  S.  4  Pet  514  (7:  939),  /ftrtn 
Bank  of  Missisnppi  y.  Sharp,  47  U.  S.  C  H0« 
801  (12:  447);  Vincennet  Unitersity  TralaT 
Indiana,  55  U.  S.  14  How.  268(14:416^,  ?V'< 
Branch  of  StaU  Bank  of  Ohio  y.  Knmp.  VT  7 
S.  16  How.  869  a4:  977):    Pamaie  d  Orb. 
sack  B,  Bridge  Proprs,  r.Hodoken  LoMd^h: 
Co.  68  U.  8. 1  Wall.  116  (17:  571);  XlsWt-w 
y.  CaUf,  69  U.  S.  2  Wait  10  (17:  77ft.  IV 
Binghampton  Bridge,  70  U.  a  8  Wifl.  K  '!*. 
137);    MtUer  y.  New  York,  82  U.  a  U  W»: 
478  (21:  98);  Delaware  B.  Tax  Osar.  tS  U  ^ 
18  Wall  206  (21:  888);  Greenwood  y.  fti.* 
Freight  R  Co.  105  U.  S.  18  ^:  961);  See  ik 
leans  Qas  Light  Co.  y.  Louisiamm  L  4K(k 
115  U.  a  650  (29:  616);    New  OHetas  W$rr 
Works  Co.  y.  Bivers,  115  U.  a  «74(»:» 
Lincoln  db  K.  Bank  y.  Bichardmn,  1  He.  > 
Yarmouth  y.  North  Yarmouth,  S4  Xe  41* 
Coffin  y.  Bich.  45  Me.  507;  StaU  y.  Sm.  C 
Me.  189,  205:  Backus  y.  Lehamom,  11  5.  E  ^ 
Caledonia  County  Grammar  School  y.  fi»^  '* 
Yt  632;  Wales  y.  SUts^n,  2  Mass.  141;  £**:• 
Dedham  Bank,  15  Msss.  447;  NitAsb  t.  A-; 
ram,  8  Pick.  842;  Central  Bridoe  Orp.  ?.  L^ 
eU,  15  Gray,  106;  Brighton  y.  WUkimssK  3  A 
len,  27;   WashingUn  Bridge  Os.  y.  3USt.  ** 
Conn.  68;  Lothiip  y.  Stedman^  4%  Cosm.  VC 
PeopUv.  Manhattan  Co,  9 Weod.  S51:  IH»«« 
Hummel,  6  Plu  86;  Com.  y.  CuiUn^  UPt  *>^ 
Iron  City  Bank  y.  Pittsburgh,  87  P^  M  > 
britkiew.  Haekensaek  db  N.  T  JZL  Ck  ttN  « 
Eq.  178:  Lehigh  Valley  R  Os,  w,  JWWwi 
81  N.  J.  Eq.  706;  Gorman  y.  iW^Irt  J' 
26  Mo.  441;  Michigan  StaU  Bmmk  r  Bs^*? 
1  Douri.  (Mich.)  225;  BsopU  y.  J^dUt^i  ' 
PlankBoad Co.  9  Mich.  2&;  Ftimt^r.r^ 
Bead  Co.  y.  WoodhuU,  25  Mkh.  W:  MtBkr* 
y.  Washbume,  10  Bfinn.  28;  SlomoY.  Mimmm 
101  U.  8.  814  (25:  1079);  Union  /W  i  ^' 
y.  United  States,  99  U.  a  700  (26:4M);  ab«^ 
y.  Ohio.WiV.  a  825(24:850);  Jeferwm^ 
Bankv.  SkdUy,  66  U.  a  1  BIm^  IV  1; 
178);  Mechanics  dt  T.Bmmky,  Ddbett^mt^ 
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862.  The  last  one  was  dated  July  16th, 
883.  &xid  expired,  by  its  terms,  January  1st, 
889. 

On   tlie  second  day  of  January  l&dO  the 
souncil  passed  a  resolution  recitincr  the  ter- 
Qi  nation  of  the  last  contract,  and  declaring 
liat  tlie  city  no  longer  desired  the  company 
o  furnish  gas  for  lighting  streets  and  public 
places,  and  would  not  after  that  date,  pay 
tor  aoy  lighting  furnished  or  attempted  to 
t>e    furnished  by  the  company,  which  was 
forbidden  .the   use  of  the  lamp- posts  and 
Dther   property  of  the  city,  and  notified  to 
remove   without  delay  any   attachment  or 
connection  theretofore  maintained  with  the 
city's    lamp-posts  and  other  property.    The 
company  having  been  served  with  a  copy  of 
this  resolution,  protested  against  the  validity 
of  tills  action  oi  the  city.     In  a  written  pro- 
test,  addressed  to  the  council,  it  announced, 
tUat  its  gas  mains,  filled  with  gas,  extended 
throuehout  all  the  streets,  etc.,  as  thereto- 
fore  designated  and  required  by  the  city; 
^tbat    all   said  mains  are   connected   with 
your     lampposts,    lamps,   and   the   burners 
tliercon,  and  are  all  ready  and  fit  for  the 
purpose  fo<    which   they   were  constructed 
and    connected,   and  that  this  company   is 
ready  now  and  at  all  times  to  supply  all  the 
eas  needed  for  the  wants  of  your  city  and 
Its  inhabitants,  and  will  furnish  the  same 
upon  notice  from  you.     This  company  owns 
the  mains  through  which  such  gas  is  fur- 
n'-^^ed  and  distributed  for  said  public  and 
pnyate  lighting;  you  own  the  lamp- posts, 
lamps,  and  burners  connected  therewith." 

The  city,  January  4th,  1889,  passed  an  or- 
dinance looking  to  the  issuing — such  issuing 
being  first  approved  by  the  popular  vote— oi 
bon<ls  for  the  purpose  of  itself  erecting 
works  to  supply  the  city  and  its  inhabitants 
with  gas. 

The  present  suit  was  thereupon  commenced 
by  the  company.  The  relief  asked  was  a 
decree  perpetually  enjoining  the  city  from 
disconnecting  its  lamp-posts  from  the  com- 
pany's mains  or  from  lighting  the  city  by 
an>  means  or  process  other  than  that  of  the 
plaintiff's  gas,  as  well  as  from  issuing  bonds 
for  the  purpose  of  erecting  gas  works,  or  for 
the  purpose  of  providing  gas  works  to  supply 
gaslight  for  the  streets,  lanes,  alleys,  public 
buildings  and  places,  and  for  private  con- 
Bumers. 

The  plaintiff's  first  contention  is  that  there 
ts  no  statute  of  Ohio  authorizing  any  city, 
in  which  there  are  already  gas  works  in  full 
and  complete  operation,  to  erect  gas  works, 
or  to  levy  a  tax  for  that  purpose.  If  this 
were  conceded,  we  should  feel  obliged — the 
plain^ff  and  defendant  both  being  corpora- 
tions of  Ohio— to  reverse  the  judgment,  and 
remand  the  cause  with  directions  to  dismiss 
the  suit  for  want  of  jurisdiction  in  the  cir- 
cuit court.  The  jurisdiction  of  that  court 
can  be  sustained  only  upon  the  theory  that 
the  suit  is  one  arising  under  the  Constitution 
\]  of  the  United  States.  But  the  suit  would 
not  be  of  that  character,  if  regarded  as  one 
in  which  the  plaintiff  merely  sought  protec- 
tion against  the  violation  of  the  alleged 
contract  by  an  ordinance  to  which  the  State 
has  not,  in  any  form,  given  or  attempted  to 
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give  the  force  of  law.  A  municipal  cndi- 
nance,  not  passed  under  sapposed  legislative 
authority,  cannot  be  regaraed  as  a  law  of 
the  State  within  the  meaning  of  the  consti- 
tutional prohibition  against  state  laws  im- 
pairing the  obligations  of  contracts.  Mumiw 
V.  Charleston,  96  U.  8.  482,  440  [24:  760, 
761]  ;  WiUiam$  v.  BruJfjL  96  U.  8.  176,  188 
[24 :  716,  7171 ;  Lehigh  Water  Co.  v.  Boston, 
121  U.  8.  888,  892  [80 :  1059,  1060]  ;  New 
Orleam  Water  Works  Co,  y.  Louisiana  Sugar 
Bef.  Co.  125  U.  S.  18,  81,  88  [81 :  607,  612, 
6141.  A  suit  to  prevent  the  enforcement  of 
such  an  ordinance  would  not,  therefore,  be 
one  arising  under  the  Constitution  of  the 
United  States.  We  sustain  the  jurisdiction 
of  the  circuit  court  because  it  appears  that 
the  defendant  crroundeu  its  right  to  enact  the 
ordinance  in  question,  and  to  maintain  and 
erect  gas  works  of  its  own,  upon  that  section 
of  the  Municipal  Code  of  Ohio,  adopted  in 
1869  (now  section  2486  of  the  Revised  Stat* 
.utes)  providing  that  the  city  council  of  any 
city  or  village  should  have  power,  whenever 
it  was  deemed  expedient  and  for  the  public 
good,  to  erect  gas  works  at  the  expense  of 
uie  corporation,  or  to  purchase  gas  works 
already*  erected  therein;  which  section,  the 
plaintiff  contends,  if  construed  as  conferring 
the  authority  claimed,  impaired  the  obliga- 
tion of  its  contract  previously  made  with  the 
state  and  the  city. 

What,  then,  we  must  inquire,  is  the  scope 
and  effect  of  section.  248i3?  This  precise 
question  has  been  determined  by  the  Supreme 
Court  of  Ohio  in  StaU  v.  Hamilton,  47  Ohio 
St.  52,  which  was  an  action  brought  in  the 
name  of  the  State  to  determine  whether  the 
city  had  authority  to  erect  its  own  gas  works. 
It  was  there  contended,  both  by  the  Attorney 
General  and  the  Hamilton  Glas  Light  & 
Coke  Company,  that  by  sections  2480  and 
2482  of  the  Revised  Statutes  (which  are  the 
same  as  sections  81  and  82  of  the  act  of  March 
11th,  1858)  the  legislature  specified  the  con- 
ditions under  which  the  council  might  build 
gas  works ;  that  in  the  absence  of  those  con- 
ditions, the  city  was  without  power  to  do 
what  it  proposed  to  do;  and  uiat  such  an 
expression  of  the  legislative  will  excluded 
the  right  of  the  city  to  erect  gas  works  un- 
der any  circumstances.  But  the  court  said : 
**  Those  two  sections  designate  what  refusal  or 
neglect  on  the  part  of  gas  companies  to  meet 
the  requirements  of  law,  would  work  a  for- 
feiture of  their  rights  under  their  charter, 
and  authorize  the  council  to  lay  pipes,  and 
f^rect  gas  works,  and  exclude  a  gas  company 
already  in  operation  from  occupying  any 
streets  not  already  furnished  with  gas  pipes 
of  such  companies;  but  such  authority  is 
very  different  from  the  general  power  con- 
ferred upon  the  council  oy  section  2486  to 
construct  gas  works  without  reference  to  the 
manner  in  which  the  existing  company  may 
use  its  franchise. "  **  Section  2486, "  the  court 
proceeds,  **in  plain  languA({:A  gives  the 
power  to  the  council  ^l»iiur  to  erev^t  ^&8 
works,  or  to  purcha«d  juch  works  already 
erected.  The  authority  granted  is  not  coup- 
led with  any  conditions  or  contingency,  but 
is  to  b^  exercised  when  the  council  may  deem 
^  expedient  and  for  the  public  good.    The 
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lan^page  if  free  from  ambiguity.  Tlie  dis- 
cretionary power  would  liaraly  seem  consist- 
ent with  the  limitation  sought  to  be  imposed, 
that  the  council  can  build  gas  works  only 
where  there  are  no  gas  works  in  the  mimicf- 
pality,  or  where  gas  companies,  already  or- 
ganized, refuse  or  neglect  to  comply  with 
Uie  requirements  of  the  law  as  to  lighting 
or  laying  pipes,  or  neglect  to  furnish  gas  to 
citizens.  The  interest  of  the  city  may  de- 
mand that  a  gas  company  established,  and 
doing  business,  although  complying  with 
all  statutes  and  ordinances,  should  not  con- 
tinue to  enjoy  ezclusiye  possession  of  the 
field  of  operation. "  Again :  **  In  its  present 
form,  section  2486  was  passed  many  years 
after  the  two  sections  which  are  reproduced 
in  section  2480  and  section  2482.  Between 
the  earlier  and  later  statutory  proyisions  we 
discoyer  no  repugnancy,  and  the  canons  of 
■tatutory  construction  do  not  require  that 
either  should  preyail  oyer  the  oUier.  The 
authority  giyen  to  municipalities  by  the 
later  section  is  distinct  from  and  independent 
of  the  power  granted  by  the  two  antecedent 
sections. " 

Accepting,  as  we  do,  this  decision  of  the 
highest  court  of  the  State  as  correctly  inter- 
preting the  legislatiye  will,  and,  therefore, 
assuming  that  the  legislature  intended  by 
section  2486  to  confer  authority  upon  the  city 
of  Hamilton  to  erect  gas  works  at  its  ex- 
pense, wheneyer  deemSi  by  it  expedient  or 
for  the  public  good  to  do  so,  the  next  con- 
tention of  the  plaintiff  is  that  such  legisla- 
tion is  within  the  constitutional  inhibition 
of  state  laws  impairing  the  obli|^ations  of 
contracts.  This  yiew  is  inadmissible.  The 
statutes  in  force  when  the  plaintiff  became 
a  corporation  did  not  compel  the  city  to  use 
the  gaslight  furnished  by  the  plaintiff. 
The  city  was  empowered  to  contract  with 
the  company,  for  lighting  streets,  lands, 
squares,  and  public  places  within  its  limits, 
but  it  was  under  no  legal  obligation  to 
make  a  contract  of  that  character,  although 
it  could  regulate,  by  ordinance,  the  price  to 
be  charged  for  easlight  supplied  by  the 
plaintiff  and  used  by  the  city  or  its  inhab- 
itants. It  may  be  that  the  stockholders  of 
the  plaintiff  supposed,  at  the  time  it  became 
incorporated,  and  when  they  made  their  orig- 
inal inyestment,  that  the  city  would  neyer 
do  what  eyidently  is  contemplated  by  the 
ordinance  of  1889.  And  it  may  be  that  the 
erection  and  maintenaiice  of  gas  works  by 
the  city  at  the  public  expense,  and  in  com- 
petition with  the  plaintiff,  will  ultimately 
impair,  if  not  destroy,  the  yalue  of  the 
plaintiff's  works  for  the  purposes  for  which 
they  were  established.  But  such  considera- 
tions cannot  control  the  determination  of  the 
legal  rights  of  theparties.  As  said  by_this 
court  in  OurHs  v.  Whitney,  80  U.  8.  18  Wall. 
68,  70  [20:  618,  5141:  -Nor  does  eyery 
statute  which  affects  the  yalue  of  a  contract 
impair  its  obligation.  It  is  one  of  the  con- 
tingencies to  which  parties  look  now  in 
making  a  large  class  of  contracts,  that  they 
may  be  affected  in  many  ways  by  state  and 
national  legislation."  If  (Murties  wish  to 
guard  against  oontiugencies  of  that  kind  they 
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must  do  so  by  such  clear  and  explicit  la 
guage  as  will  take  their  ooatracts  o«l  of  tk* 
established  rule  that  public  g;imiita,  mmoef- 
tible  of  two  contructioDS,  mmt  leeeifv  tar 
one  most  fayorable  to  tne  public    UpoD  tkb 
ground  it  was  held  in  Stein  y.  BJenwiHt  V«fer 
Supply  Co.,  141  U.  8.  67,  81  [85 :  OS,  68]. 
that  **  we  are  forbidden  to  hola  tbaX  a  bi& 
under  legislative  authority,  of  as  exaHtrv 
priyilege,  for  a  term  of  years,  of  soppljiac 
a  municipal  corporation  and  its  people  vitk 
water  drawn  by  means  of  a  system  of  viiff 
works  from  a  particular  stream  or  rinc.  pn- 
yents  the  State  from  granting  to  ocker  penuai 
the  priyilege  of  supplying,  daring  tibeva* 
period,  the  same  corporation  and  people  viii 
water  drawn  in  like  manner  from  a  ailuus 
stream  or  river."    What  was  said  in  W«dk> 
ington  dk  B,  Tamp,  Co.  v.  Marytamd,  91  U. 
8.  8  Wall.   210.  213  [18: 180,  1821.  fiq«i» 
applicable  to  the  present  case.     The  8ii» 
of  Maryland  incorporated  a  company  wit^ 
power  to  construct  a  turnpike  between  Balti- 
more and  Washington ;  and,  aubeeqantly^ 
incorporated  a  railroad  company,  witk  k- 
thority  to  construct  a  railroad  between  i^" 
same  cities,  the  line  of  which  ran  scv  •• 
and  parallel  with  the  turnpike.     One  of  tk 
questions  in  the  case  was,  whether  the  bft 
act  impaired  the  obligation  of  the  ooatna 
with   the  turnpike  company,  it  appohc; 
that  the  construction  of  the  railroad  fasdm 
dered  it  impracticable  for  tl  '^  compavf,  oa 
of  its  diminished  income.  U.  maiatan  tte 
turnpike  in  proper  order.    This  coort  mH' 
''The  difficulty  of  the  argument  in  bekalf  f' 
the  turnpike  company,  and  which  lietitthr 
foundation  of  the  defense,  ia.  tha«.  ifaac  a 
no  contract  in  the  charter  of  the  ^nro^ 
company  that  prohibited  the  ••-gtsiatnre  fraa 
authorizing  the  contruction  of  Uie  rival  nU- 
road.    No  exclusive    privileges   bad  bna 
conferred  upon  it,  either  in  expres  tmrn, 
or    by    necessary    implication;  and  Waoi 
whatever  may  have  been  the  ge^MimJ  iojan- 
ous  effects  and  consequences  to  the  oaaptar, 
from  the  construction  and  ooeratioa  oif  tat 
rival    road,  they    are    aimply    misfortsMi 
which  may  excite  our  sympathies,  bot  tft 
not  the  subject  of  legal  redrras. "    Sio,  it  aij 
be  said,  in  the  present  case,  neither  the  itic- 
utes  under  which  the  plaintiff  became  s  cur- 
poration,  nor  in  any  contract  it  had  vitk  tke 
city,  after  January  1st,  1880,  was  then  taf 
provision  that  prevented  the  State  froo  p^* 
ing  the  city  authority  to  erect  and  naiatAia 
gas  works  at  its  own  expense,  or  tint  v*^ 
yented  the  city  from  executing  the  f  ** 
granted  by  the  section  of  the  Code  of  I'A 
to  which  we  have  referred. 

This  conclusion  is  required  hj  fAh^  oa* 
siderations.  By  the  constitution  of  OfcA 
adopted  in  1851,  it  was  declared  thai  '■• 
special  priyilegoe  ot  immunities  sUll  f^^ 
be  granted,  that  may  not  be  altered,  rtoM 
or  repealed  by  the  general  asaemblj .'  tM 
''the  general  assembly  shall  pass  aoipt^'*! 
act  conferring  corporate  powers  ;*  aiMi  ttai 
"corporations  may  be  formed  under  ^eva^ 
laws;  but  all  such  laws  may,  from  tiar » 
time,  be  altered  or  repealed.^  Coast  Obi^ 
82,  art.l;§§l,  2.art.l8.   If  the  statute oaitf 
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hich.  the  plaintiff  became  incorporated  be 
^nstnied  as  giving  it  the  ezclusive  privi- 
^e,  so  long  as  it  met  the  requirements  of 
i^w,     of  supplying  gaslight  to  the  city  of 
aznilton  and  its  iimabitants  by  means  of 
[pes  laid  in  the  public  ways,  there  is  no 
>cape  from  the  conclusion  that  such  a  grant, 
»  respects,  at  least,  its  ezclusiye  character, 
as  subject  to  the  power  of  the  legislature, 
^served  by  the  state  constitution,  of  alter- 
am   or    revoking  it.     This  reservation  of 
ow^er  to  alter  or  revoke  a  grant  of  special 
rWilei^es  necessarily  became  a  part  of  the 
barter  of  every  corporation  formed  under  the 
leneral  statute  providing  for  the  formation 
i    corporations.     A  legislative  ^nt  to  a 
orporation  of  special  privileges,  if  not  for- 
ddden  by  the  Uonstitution,  may  be  a  con- 
ract;  but  where  one  of  the  conditions  of 
he  CTant  is  that  the  legislature  may  alter  or 
-evoke    it,  a  law  altering  or  revoking,  or 
pvbicb  has  the  effect  to  alter  or  revoke,  the 
exclusive  character  of  such  privileges,  can- 
lot  be  regarded  as  one  impairing  the  obli^ra- 
tion  of   me  contract,  whatever  may  be  the 
motive  of  the  legislature,  or  however  harshly 
such  legislation  may  operate,  in  the  partic- 
ular  case,  upon  the  corporation  or  parties 
affected  by  it;     The  corporation,  bv  accept- 
ing the  grant  subject  to  the  legislative  power 
so  reserved  by  the  Constitution,  must  be  held 
to  have  asserted  to  such  reservation.    These 
views  are  supported  by  the  decisions  of  this 
court.     In  ureentDood  v.    Union  Freight  R, 
Co.,   105  U.  8.  18,   17  [26:   961,   963],   the 
question  was  as  to  the  scope  and  effect  of  a 
clause  in  a  general  statute  of  Massachusetts, 
providing  Uiat  every  act  of   incorporation 
passed,  after  a  named  day,  **  shall  be  subject 
to  amendment,  alteration,  or  repeal  at  the 
pleasure  of  the  legislature. "    This  court,  re- 
ferring to  that  Clause,  said:    "Such  an  act 
may  be  amended ;  that  is,  it  may  be  changed 
by  additions  to  its  terms  or  by  qualifications 
01  the  same.     It  may  be  altered  by  the  same 
power,  and  it  may  be  repealed.     What  iu  it 
may  be  repealed?    It  is  the  act  of  incorpora- 
tion. '   It  IS  this  organic  law  on  which  the 
corporate  existence  of  the  company  depends 
which  may  be  repealed,  so  that  it  shall  cease 
to  be  a  law ;  or  the  legislature  may  adopt  the 
milder  course  of  amending  the  law  in  matters 
which  need  amendment,  or  altering  it  when 
it  needs  substantial  change.     All  this  may 
be  done  at  the  pleasure  of   the  legislature. 
That  body  need  give  no  reason  for  its  action 
in  the  matter.     The  validity  of  such  action 
does  not  depend  on  the  necessity  for  it,  or  on 
the  soiindness  of  the  reasons  which  prompted 
it."    The  words  **at  the  pleasure  or  the  leg- 
islature" are  not  in  the  clauses  of  the  consti- 
tution of  Ohio,  or  in  the  statutes  to  which 
we  have  referred.     But  the  general  reserva- 
tion of  the  power  to  alter,  revoke,  or  repeal 
a  ^nt  of  special  privileges  necessarily  im- 
plies that  the  power  may  be  exerted  at  the 
pleasiire  of  the   legislature. 
We  perceive  no  error  in  the  record  in  re- 

rt  to  the  Federal  question  involved,  and 
judgment  must  be  afitoned. 
Jt  is  80  ordered, 
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Ex  parte:  In  the  matter  of  WILLIAM 
DOUGLASS  CROSS,  Petitioner. 

(See  8.  OL  Beporter*8  ed.  971-STOl) 

Time  4f  execution  qf  $entenee  of  death  in  Dis- 
trict of  Cotumbia—holdiny  convict  in  confine 
ment  after  day  of  execution  has  paeeed. 

h  By  seotion  846  of  the  Revised  Statutes  of  tb» 
Distrlot  of  Oolumbia,  the  time  of  execution  i» 
Dot  made  a  part  of  the  sentence  of  death,  and  if 
the  time  for  execution  has  passed  in  any  casethe- 
court  can  make  a  new  order. 

2L  Where  the  sentence  of  death  remains  In  f  oros^ 
it  is  sufficient  authority  for  holdingr  the  convict 
In  confinement  after  the  day  fixed  for  execution 
has  passed,  and  when  it  becomes  the  duty  of  tiie- 
court  to  assiffn  a  new  time  for  execution. 
[No.  10,  original.] 

Submitted  Nov,  B9. 189B.    Vecided  Dec.  6, 189i. 

PETITION  for  writs  of  habeas  corpus  and 
certiorari,  to  certify  the  proceedings 
against  William  Douglass  Cross,  whereby  h& 
was  convicted  of  murder  in  the  Supreme  Court 
of  the  District  of  Columbia,  and  to  examioe* 
into  the  cause  of  his  detention  hi  order  that  he 
mav  be  discharged.    Denied. 

The  facts  are  stated  in  the  petition  given  be- 
low, and  in  the  opinion. 

See  same  case  sub  nom.    Cross  v.  Burke^ 
ante,  896,  20  Wash.  L.Rep.  889;  Cross  v.  United^ 
StaUs,  8  Mackey,  562;  20  Wash.  L.  Rep.  98, 
145  U.  S.  571  (86:  821). 

The  following  is  a  copy  of  the  petition  for* 
the  writs* 

'*To  the  Supreme  Court  of  the  United 
States:  • * 

"The  petitioner,  William  Douglass  Cross,  a. 
citizen  of  the  United  States,  and  a  resident  of 
the  District  of  Columbia,  respeotfuly  shows, 
that  he  is  unlawfuUy  deprived  of  bis  libertv,. 
and  unlawfully  imprisoned,  confined,  and  de- 
tained in  the  United  States  Jail,  in  the  county 
of  Washington  and  District  of  Columbia,  bv 
Jerome  B.  Burke,  the  warden  of  the  said  jail, 
and  asks  that  he  be  discharged  and  set  at. 
liberty. 

"That  the  said  imprisonment,  detention, 
conflnement,  and  restraint  are  illegal;  and  that 
the  illegality  thereof  consists  in  thb*,  to  wit: 

"1.  On  the  7ih  day  of  July,  1891,  at  a 

Nora.— Orimlhal  Law:  eorrectUm  of  sentence  of  one 
convicted;  resentence. 

The  fact  that  the  sentence  imposed  did  not  com- 
ply with  New  York  Penal  Code,  fi  607,  prescribing 
that  the  term  of  imprisonment  shall  be  so  limited 
that  itshall  expire  between  the  months  of  March 
and  November,  will  not  vitiate  the  jud^rment, 
where  it  was  corrected  by  the  court  on  its  own  mo- 
tion at  the  same  term.  People  v.  Trimble,  60  Hun, 
864. 

A  valid  sentence  of  a  criminal,  made  at  one  term, 
cannot  be  set  aside  and  a  more  severe  sentence  pro- 
nounced at  a  subsequent  term.  Ex  parte  Friday, 
4S  Fed.  Rep.  916. 13  Grim.  L.  Mag.  206. 

A  sentence  to  imprisonment  for  perjury,  of 
hard  labor  is  not  made  a  part  as  it  is  required  to  be 
by  U.  S.  Rev.  Stat.  1 680EB.  not  beinir  within  the  au- 
thority of  the  court,  the  prisoner  is  entitled  on  a< 
writ  of  habeas  corpus  to  be  discharged  from  Im- 
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special  term  of  the  sapreme  court  of  the 
District  of  Columbia,  holdiog  a  court  for  crim- 
ioal  business,  this  petitioner  was,  by  a  verdict 
of  a  jury,  convicted  of  murder. 

**2.  That  thereafter  he  filed  a  motion  for  a 
new  trial,  which  was  heard  and  overruled,  and 
on,  to  wit,  the  80th  day  of  July,  1891,  judg- 
ment and  sentence  were  pronounced  against 
him  by  the  justice  presiding,  holding  said 
special  term  for  criminal  business,  in  Ine  fol- 
lowing words: 

'"It  is  considered  that  for  his  said  offense  the 
defendant  be  taken  by  the  warden  aforesaid  to 
the  jail  from  whence  he  came,  and  there  to  be 
kept  in  dose  confinement,  and  that  upon 
Friday,  the  22d  day  of  January,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and 
ninetv-two,  he  be  taken  to  the  place  prepared 
for  his  execution,  within  the  walls  of  the  said 
jail,  and  that  there,  between  the  hours  of  eight 
o'clock  ante  meridian,  and  twelve  o'clock 
meridian,  of  the  same  day,  he  be  hanged  by  the 
neck  until  he  be  dead,  and  may  God  have 
mercy  upon  his  soul.' 

**3.  Petitioner  further  says,  as  he  is  informed 
by  his  counsel  and  verily  believes,  that  an 
appeal  was  taken  from  saia  special  term  to  the 
general  term  of  the  supreme  court  of  the 
District  of  Ck>1umbia,  and  on  January  12th, 
1882,  said  supreme  court  in  general  term  af- 
firmed the  judgment  of  the  special  term  in  the 
following  words:  'Because  it  appears  to  the 
court  here  that  there  is  no  error  in  the  record 
and  proceedings,  or  in  the  ;|udgment  of  the 
special  term  in  this  cause,  it  is  considered  by 
the  court  here  that  the  said  judgment  be,  and 
the  same  hereby  is^  affirmed.' 

'*4.  Petitioner  further  states,  as  he  is  in- 
formed by  his  counsel  and  verily  believes,  that 
a  death  warrant  was,  on  the  12th  day  of 
January,  1892,  issued  for  his  execution  to  take 
place  on  the  22d  day  of  January,  1892,  and 
Uiat  no  return  of  said  warrant  has  ever  been 
made. 

'*6.  Petitioner  ^urtner  says  that,  as  he  is  in- 
formed by  bis  counsel  and  verily  believes, 
while  he  was  in  jail  awaiting  execution  the 
iihiei  justice  of  the  supreme  court  of  the  Dis- 
trict of  Ck>lumbia  allowed  a  writ  of  error  to  the 
Supreme  Court  of  the  United  States. 

"6.  Petitioner  further  states,  as  he  is  in- 
formed by  his  counsel  and  verily  believes,  that 


I  on  21st  day  of  January,  1809,  tte 
i  court  of  the  District  of  Colambis  im  gt 
term,  in  the  absence  of  the  peU  ' 
poned  the  day  of  his  ezecutioo  mm  ftxed  bv  ttc 
presiding  justice  in  Ibe  special  term,  aad  m  Ls 
absence  resentenced  him   to    be 
Friday,  the  10th  day  of  Jane,  xmt. 
the  same  hours  spedfled  in  the  mm 
of  the  said  special  term. 

"7.  Petitioner  further8aya.«ibeiiMor»e(i 
by  his  counsel  and  verily  belieret,  tfast  oa  thr 
16th  day  of  May,  1892,  the  Sopmne  CcNOt  ol 
the  United  States  refused  to  enterUin  tba  vnt 
of  error  and  dismissed  the  same,  bddiae  thst 
the  Act  of  February  0th.  1889,  did  Bot  antb  « 
ize  the  issue  of  the  writ,  as  will  more  fdir 
appear  on  reference  to  Ibe  opiniao  of  mil 
court,  a  copy  of  which  Is  hereunto  amned 
marked  ^'A,    and  forms  a  part  of  this  netitinc 

"8.  Petitioner  further  says,  as  be  » iaforiBiti 
by  his  counsel  and  verily  betievea,  that  frcm 
the  day  upon  which  sentence  was  prooogaert 
by  the  presiding  justice,  to  wit.  Joly  90.  tfll:. 
until  the  day  fixed  for  his  executinii,  to  vn 
January  22nd,  1892,  the  warden  of  the  UaiK 
States  jail  held  and  detained  bim  i 
under  and  by  virtue  of  the  said  aentence. 

"9.  Petitioner  further  savs,  as  be  is  hifo 
by  his  counsel  and  verily  ^lelierea,  that  thti 
Ine  day  fixed  for  bis  execution,  to  wii,  Jin 
ary  22nd,  1892,  said  warden  baa  daimcd  !V 
rifirht  to  hold  and  detain  thia  petitiooer  b  t 
prisoner  under  and  by  vinoe  of  an  order  o^ 
the  supreme  court  of  the  District  of  Ootaaite. 
in  general  term,  postponing  bis  executfaa  ui 
resentencing  him  to  be  banged  June  lOtk,  IdK 
in  the  following  words: 

*'That  the  execution  of  theaeateooeof  dock 
pronounce' 1  against  the  defendant  bf  ne 
special  term  of  this  court  on  the  Uditieta  dir 
of  July,  in  the  year  of  our  Lord  one  ikiiawsi 
eight  hundred  and  ninety-one.  totakeptMr« 
the  twenty-second  day  of  January,  IM.  ^ 
and  the  same  is  hereby,  poaipooed  oadlite 
tenth  day  of  June.  1898.  bet  wees  tbt  mm 
hours  spiedfied  in  the  nid  jodgmmA  of  ti^ 
said  apecial  term." 

"10.  Tour  petitiooer  fortber  avert, «  he  > 
informed  by  his  counsel  and  venlvbrifevn. 
that  section  1040,  of  the  R«*vised  ^utaM  rf 
the  United  SUtea,  under  whieb  Ibe  eoart.  k 
general  term,  postponed  tlM  exeonte  of  ^ 


prlaonment  thereunder,  and  cannot  be  held  for 
sentence.    Be  Johnson,  46  Fed.  Bep.  477. 

An  imprisooment  of  three  dajs  for  failure  to  paj 
a  fine  hnpoeed  by  a  Judgment  erroneously  entered 
pending  a  motion  for  a  new  trial,  from  which  the 
prisoner  was  discharged  on  habeas  corpus,  Is  not 
such  former  punishment  as  will  prevent  a  resen- 
tence upon  the  overruling  of  the  motion  for  a  new 
triaL    State  v.  SchierhofT,  lOB  Mo.  47. 

The  discharge  of  a  prisoner  upon  habeas  corpus 
from  custody,  under  execution  issued  on  a  judg- 
ment erroneously  entered  while  a  motion  for  a  new 
trial  was  pending,  being  for  a  nonobfiervanoe  of  the 
forms  of  law,  within  Ho.  Rev.  Stat.  1879, 1 2670,  does 
not  prevent  a  resentence  upon  the  overruUiur  of 
the  motion  for  a  new  trial.  State  v.  Schlerhoff, 
wpra. 

Changing  the  mittimus  after  sentence  of  a  pris- 
oner, to  conform  to  a  change  in  the  location  of  the 
atate  penitentiary,  does  not  change  or  modify  the 
judgment  of  conviction,  but  may  be  done  at  asub- 

^10 


court.   CngaB  v. 


Cf^ 


soQueotterm  d 

The  provision  of  the  Ookwado  OMI  Ooiti 
Ising  the  vacation  of  judgmaals  wtthte  tva  i 
after  their  rendltloo  does  not  apply 
cases.    Klink  v.  People,  IS  Ookk  itl. 

Where  a  warrant  of  death  appolBli  Iv  A* 
thirty,  or  more  than  sixty  daya  ttam  tbtOattf 
judgment  of  oonvictloo  as  the  day  of  exeeaon  ^ 
the  accused.  In  vtolatHm  of  HID^  Oode.  IIA  (^ 
judgment  should  be  oiodlfled  to  as  to  «IMi>  ^ 
effect  that  the  defendant  be  deCatnad  aifli  m*  * 
time  as  shall  be  named  In  tbo  warraaS  of 
tion,  to  be  thereafter  destgnafead  ta^  tti 
State  V.  Ifarpla,  lA  Or.  XA. 

If  aprieoner  under  seutaooa  of  deat%.  Iii 
and  eeoapes,  and  is  not  reoaptnrad  befoia  thr  ^ 
fixed  for  the  axeouttoo,  the  JiidHaaC 
court  may,  at  a  subaeqoant 
tence  tobecarrlad  Into  aOaai*  Biaaav.i 
»N.  0.641. 


I80d, 


Ex  parte  Cboss. 


871-2W 


•aitenoe,    proTides  for  cases  carried  to  tbe 
Supreme  Court  of  tbe  United  States,  and  directs 
wtmt  Bball  be  done  in  sucb  cases  by  tbe  court 
renderios  tbeludgment.    It  is  provided  tbat 
in   case   of  affirmance  tbe  court  rendering  tbe 
Judgment  sball  appoint  a  day  for  execution. 
All   this   is  in  cases  wbicb  are  carried  to  tbe 
Supreme    Court  in  pursuance  of  law.     Tbe 
case  of  your  petitioner  bas  been  decided  not  to 
have   been  so  carried  to  tbe  Supreme  Court. 
Tbe  result,  in  contemplation  of  law,  is  tbat  it 
Dever    ^was  in  tbat  court    Consequently  tbe 
caae  not  being  sucb  as  is  contemplated  by  said 
section  1O40,  tbe  supreme  court  of  tbe  District 
of  Columbia  was  witbout  authority  to  cbanee 
the  date  of  execution.    As  tbe  date  lawfulTv 
fixed,  to  wit,  January  22nd,  1892,  bas  passed, 
and  a  new  date  was  not  lawfully  fixed,  and  no 
other  date  can  be  fixed,  your  petitioner  is  ad- 
vised tbat  be  is  detained  and  imprisoned  witb- 
out authority  of  law. 

*'ll.  Petitioner  furtber  says,   as  be  is  in-« 
formed  by  bis  counsel  and  verily  believes,  tbat 
siDce   tbe  dismissal  of  the  writ  of  error  by  tbe 
Supreme  Court  of  tbe  United  States  on  tbe 
16tb  day  of  May,  1892,  and  tbe  opinion  of  tbat 
court,    declaring  tbat  tbe  allowance  of  said 
writ  of  error  was  ultra  vires,  witbout  jurisdic- 
tion  and  null  and  void;  and,  as  a  necessary 
consequence,  tbat  tbe  order  of  tbe  supreme 
court  of  tbe  District  of  Columbia  in  general 
term  postponing  tbe  execution  of  tbis  petitioner 
and  resentencing  bim  to  be  banged  at  a  later 
day  was  also  ultra  vires,  witbout  jurisdiction, 
J      and  null  and  void;  tbat  said  warden  bas,  since 
said  decision  unlawfully  detained  and  beld  tbis 
petitioner  as  a  prisoner  witbout  any  lawful 
warrant,  and  clill  so  unlawfully  detains  and 
holds  him. 

"12.  Petitto^r  furtber  says,  as  be  is  in- 
formed by  bis  counsel  and  verily  believes,  tbat 
oo  the  7tb  day  of  June,  1892,  tbe  supreme 
court  of  tbe  District  of  Columbia,  in  special 
term  and  witbout  any  authority  of  law,  or 
power  or  jurisdiction  therein,  postponed  tbe 
execution  of  tbis  petitioner  to  tbe  lltb  day  of 
November,  1892,  oetween  the  same  hours  here- 
tofore roecified. 

"IS.  Petitioner  furtber  says,  as  be  is  in- 
formed by  bis  counsel  and  verily  believe8,«tbat, 
on  the  9tb  day  of  November,  1893,  tbe  supreme 
court  of  tbe  District  of  Columbia,  in  special 
term  and  witbout  any  authority  of  law,  or 
power  or  jurisdiction  therein,  again  postponed 
tbe  execution  of  tbis  petitioner  to  tbe  2nd  day 
of  December,  1892,  between  tbe  hours  hereto- 
fore specified. 

"14.  Petitioner  furtber  says,  as  he  is  in- 
formed by  his  counsel  and  verily  believes,  tbat 
there  was  no  power,  jurL<>diction  or  authority 
vested  in  any  court  to  resentence  this  petitioner, 
to  postpone  said  sentence,  or  to  fix  another 
day  for  bis  execution  beyond  tbe  80tb  day  of 
January,  1892.  and  tbat  any  and  all  poslpone- 
tsents  of  tbe  execution  of  tbe  petitioner  after 
tbe  said  80th  day  of  January,  1892,  was  null 
and  void,  and  in  violation  of  section  845  of  the 
Revised  Statutes  of  tbe  United  States  relating 
to  the  District  of  Columbia, which  said  section 
governs  tbe  time  of  execution  within  tbe  Dis- 
trict of  Columbia  in  all  cases  of  appeal. 

"15.  Petitioner  furtber  says,  as  be  is  in- 
formed by  bis  counsel  and  verily  believes,  that 
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tbe  authority  of  tbe  warden  of  tbe  United 
States  jail  to  detain  him  as  a  prisoner  expired 
January  22.  1892,  and  tbat  since  tbat  day  said 
warden  bas  unlawfully  kept  and  detained  tbis 
petitioner  as  a  prisoner  witbout  due  process  of 
law,  and  in  violation  of  tbe  Constitution  of  tbe 
United  States. 

"Petitioner  furtber  says  to  this  honorable 
court  that  he  is  very  poor,  bas  no  money,  prop- 
erty, or  estate  of  any  kind  whatever,  and  no 
credit  or  friends  able  to  help  bim;  and  be  there- 
fore prays  that  be  may  be  permitted  to  prose- 
cute these  writs  herein  in  forma  pauperis,wiih- 
out  paying  costs,  or  giving  security  therefor, 
and  tbat  sucb  orders  may  be  made  herein  as  to 
tbis  court  may  seem  proper  and  just. 

"Wherefore  your  petitioner  prays  tbat  a 
writ  of  habeas  corpus  issue  to  Jerome  B.  Burke, 
tbe  warden  of  tbe  United  States  jail  in  tbe  Dis- 
trict of  Columbia,  commanding  him  to  produce 
the  body  of  tbis  petitioner  in  court  forth  with,  to- 
gether with  tbe  cause  of  hb  detention  as  a 
prisoner  by  said  warden,  and  that  petitioner 
may  be  discharged  and  set  at  liberty;  and  be 
furthermore  prays  that  a  writ  of  certiorari 
may  issue  to  John  R.  Young,  clerk  of  the  Su- 
preme Court  of  tbe  District  of  Columbia,  com- 
manding him  to  certify  to  this  court  all  the 
proceedings  of  a  record  of  the  United  States 
against  William  Douglass  Cross  in  tbat  court, 
to  tbe  end  tbat  tbe  errors  therein  as  set  forth 
in  tbis  petition  may  be  fully  corrected  by  this 
court." 

bis 
William  X  Douglass  Cross, 
Quirk. 

Messrs,  Chas*  Maurice  Smith  and 
Joseph  Shillinfpton*  for  petitioner: 

Tbe  authority  of  this  court  under  the  Con- 
stitution of  tbe  United  States,  and  tbe  14tb 
section  of  tbe  Judiciary  Act  of  1789  (1  Stat,  at 
L.  73)  to  issue  the  writ  of  habeas  corpus,  ac- 
companied also  by  a  writ  of  certiorari,  and  ex- 
amine the  proceeuings  in  tbe  inferior  court,  so 
far  as  may  be  necessary  to  ascertain  whether 
tbat  court  has  exceeded  its  authority,  is  no 
longer  open  to  question. 

ExparU  Lange,  85  U.  8. 18  WaU.  163  (21: 
872);  United  States  y, Hamilton,  3  U.  S.  8  Dall. 
17  (1:490);  ExparU Burford,  7  U.  8.  8  Cranch, 
448  (2:495);  Ex  parte  Bollman,  8  U.  8. 4  Cranch, 
75  (2:554);  Ex  parte  Watkins,  28  U.  S.  8  Pet 
198  (7: 650);  Ex  parte  Metzger,  46  U.  8.  6  How. 
176  (12: 104);  Ex  parte Kaine,  55  U.  S.  14  How. 
108  (14: 845):  Ex  parte  Wells,  59  U.  S.  18  How. 
807(15:421);  Ex  parte  Milligan,  71  U.  a  4 
Wall.  2  (18:281);  JSx  parte  McGardU,  78  U.  8. 
6  Wall.  818  (18:816);  Ex  parte  Terger,  75  U. 
8.  8  WaU.  85(19:882). 

While  a  writ  of  habeas  corpus  cannot  gen- 
erally be  made  to  subserve  tbe  purposes  of  a 
writ  of  error,  yet  when  a  prisoner  is  held  with- 
out any  lawful  authority,  and  by  an  order  be- 
yond tbe  jurisdiction  of  an  inferior  Federal 
court  to  make,  this  court  will,  in  favor  of  lib- 
erty, grant  the  writ,  not  to  review  the  whole 
case,  but  to  examine  tbe  authority  of  the  court 
below  to  act  at  all 

Ex  parte  Virginia,  100  U.  8.  839  (25: 676); 
Ex  parte  Rowland,  104  U.  8.  604  (26: 861); 
BoberU  v.  Beilly,  116  U.  S.  85  (29: 544);  Ex 
parte  Snow,  120  U.  8.  274  (30: 658);  ISx  parte 
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Sttfbems  Coubt  of  thb  Unitbd  Statbh 


Oct.  Teu. 


Bain,  121  tJ.  S.  1  (80:849);  Ex  parte  Ayen, 
123  U.  8.486(81:223). 

The  order  of  the  Gkneral  Term  of  the  Su- 
preme Court  of  the  District  of  Columbia  made 
in  this  case  postponiDg  the  execution  of  the 
sentence  of  petitioner  to  June  10,  1892,  was 
contrary  to  the  provisions  of  section  845,  Re- 
Tised  Statutes  of  the  District  of  Columbia, and 
was  null  and  void,  and  all  subsequent  orders 
made  by  such  court  subsequent  thereto  are 
likewise  null  and  void. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

This  is  a  petition  for  writs  of  habeas 
[277]  corpus  and  certiorari.  The  matters  set  up 
will  be  found  sufficiently  reported  in  Orasi 
V.  Burke,  ante,  896,  ana  (fross  v.  United 
States,  145  U.  S.  571  [36:  821].  The  appli- 
cation  to  us  is  in  effect  the  same  as  that 
made  to  the  supreme  court  of  the  District 
of  Columbia,  whose  judgment  denying  the 
writ  of  habeas  corpus  was  brought  to  this 
court  by  appeal,  upon  the  hearing  of  which 
the  merits  were  fully  argued,  although  we 
were  obliged  to  decline  jurisdiction.  Peti- 
tioner contends  that  the  postponement  of  the 
execution  of  the  sentence  of  death  pro- 
nounced against  him,  by  virtue  of  an  order 
of  the  supreme  court  of  the  district  in  gen* 
eral  term  on  January  21,  1892,  and  subse- 
quent postponements  by  that  court  in  special 
term,  were  without  authority  of  law  and  in 
violation  of  section  845  of  the  Revised  Stat- 
utes of  the  district,  and  that,  therefore,  he  is 
unlawfully  kept  and  detained  without  due 
process  of  law  and  in  violation  of  the  Con- 
stitution of  the  United  States. 

Conceding  that  the  time  of  execution  is 
not  part  of  the  sentence  of  death  unless  made 
so  by  statute,  it  is  insisted  that  in  the  dis- 
trict the  time  has  been  made  a  part  of  the 
sentence  by  section  845,  which  provides  that 
when  the  judgment  is  death  or  confinement 
in  the  penitentiary  the  court  shall  on  the  ap- 

glication  of  the  party  condemned,  to  enable 
im  to  apply  for  a  writ  of  error,  **  postpone 
the  final  execution  thereof  to  a  reasonable 
time  beyond  the  next  term  of  the  court,  not 
exceeding  in  any  case  thirty  days  after  the 
end  of  such  term." 

The  argument  is  that  the  time  fixed  by 

such  a  postponement  is  to  be  regarded  as  a 

time  fixed  by  statute,  and  that  the  power  of 

the  court  to  set  a  day  for  execution  is  there- 

[ST6j     by  exhausted. 

The  supreme  court  of  the  district,  upon 
the  prior  application,  held  that  this  provis- 
ion related  simply  to  the  right  of  the  ac- 
cused to  a  postponement  of  the  day  of  ex- 
ecuting his  sentence  in  case  he  should  apply 
for  it  in  order  to  have  a  leview  of  an  alleeed 
error,  and  that  with  the  exception  of  mis 
restriction  in  the  matter  of  fixing  a  day  for 
execution,  the  power  of  the  court  was  not 
made  the  subject  of  legislation,  but  was  left 
as  it  had  been  at  common  law. 

We  concur  with  the  views  expressed  by 
that  court,  and  in  the  conclusion  reachea, 
that  if  the  time  for  execution  had  passed  in 
any  case,  the  court  could  make  a  new  order. 

Unquestionably,  Congress  did  not  intend 
that  the  execution  of  a  sentence  should  not 
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be  carried  out,  if  judgment  were 
on  writ  of  error,  except  where  the  appe»!ite 
court  was  able  to  announce  a  remit  v!tki» 
the  time  allowed  for  the  applicatSoB  for  tke 
vmt  to  be  made.  The  postpooemeBti  wen- 
rendered  necessary  by  reason  of  delays  oc  - 
casioned  by  the  acts  of  the  condemBed  ii  bis 
own  interest,  and  the  position  that  he  there 
by  became  entitled  to  be  set  at  large  csaaoa 
be  sustained.  MeElvaine  v.  Brutk,  148  U.  & 
155,  159  [35 :  971,  9731 ;  Bsopie  v.  BrmOk,  1S» 
N.  Y.  529.  536. 

It  may  be  admitted  that  section  KM  of 
the  Revised  Statutes  applies  only  to  cvn 
which  can  be  brought  to  this  ooort:  bat. 
apart  from  the  fact  that,  as  pointed  oat  is 
Cross  y.  United  States,  svpra,  the  so- 
preme  court  of  the  district,  whether  sittzB; 
in  general  or  in  special  term,  is  still  tiar 
supreme  court,  it  is  unneoeasary  to  ecnsider 
the  validity  of  the  postponemeata.  since  »c- 
tion  845  of  the  Revised  Statutes  of  the  dis- 
trict has  not  the  effect  contended  for.  With- 
out reference  to  the  state  of  ca^ 
statute  fixes  or  limits  the  time,  the 
of  death  remained  in  force,  and  wai 
authority  for  holding  the  coarict  la 
ment  after  the  day  fixed  had  paased,  whca  it 
became  the  duty  of  the  court  to  assica.  if 
there  had  been  no  other  dispositloii  6i  thi 
case,  a  new  time  for  execution.  Bes  v.  3b^ 
ris,  1  Ld.  Raym.  482 ;  Bex  t.  Bogen,  t  hmr 
1809,  1812;  kex  ▼.  WpaU,  Rusa.  &  R  91. 
Mb  parte  Howard,  17  N.  H.  545 :  StaSs  t 
Kitchens,  2  Hill  L.  612;  Bland  y.  jjtak.  t 
Ind.  608 ;  Lawenberg  v.  Bsople,  27  N.  T.  W. 
State  V.  Oscar,  18  La.  Ann.  297 ;  Aaif  ▼ 
CardweU,  95  N.  C.  643;  Bs  pmrte  ""Htm.  % 
8.  C.  4. 

I%e  applicaiumjar  M«  wnis  mum  ^ 


THE  WILMINGTON  A  WBLDON  RAIIr 
ROAD  COMPANY,  /V  »  ^Brr^ 

V, 

B.  L  ALSBROOE,  Sheriff  of  Halifax  CdcaKf. 

North  CaioUiia. 


(See  8.  C  Beporter^  ed. 


Jurisdiction  to  review  state  JMdffwmmt    tanwf 
power  of  state—  Wilminffton  <f  BaUtfk 
road  do.— exemption  Aim  ta^atiom  lifh 
roads— exemption  of  transfnrwd 
toppel. 
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L    Where  it  was  claimed  In  the  state 
that  a  state  statute  impaired  the  ir^taart^ 
cootraot  and  the  question  whether  It  did  or 
was  peoeesarily  directly  pasw  J  gpoo  by  tit  cmrt 
and  the  statute  upheld,  this  court  hi 
to  review  the  Judgment  of  the  atah 

2.   Thetazinir  power  Is  esBeotlal  to 


NoTB.— ^  to  powers  of  states  to 
Dobbins  T.  Brie  County*  10:  IQS. 

That  taxation  cfstodk  or  sham  i 
nntimfHitrcijiHoatUmi^eontraets: 
of  national  banks  and 
ProvideDoe  Bank  v.  BHHngi,  T: 

Astoexemvtionfrosstaxaiiot 
or  not;  not  <mpHcd,  sea  iioCe  to  Tteker 
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of  ffovemmeDt,  and  cannot  be  held  to  have  been 
reUnqulshed  in  any  instance,  nnless  the  deliber- 
fMirpoae  of  the  state  to  that  effect  dearly  ap- 


0w     .A,  Arrant  to  branch  roads  of  a  railroad  oomi>any 
or  all  the  powers,  riffhtsand  privileges  conferred 
on  said  company  in  respect  to  its  main  road,  in 
^ti«  oonstruction,  use  and  preservation  of  said 
toraxioh  roads,  carries  with  it  only  the  powers, 
vi^r^ts  and  priviieffes  of  the  main  road  in  the  con- 
stxx&otion,  repair  and  operation  of  the  branches 
and  does  not  include  exemption  from  taxation, 
iv-tUob  was  one  of  the  privileges  of  the  main  road. 
^     Tlie  transfer  of  the  road  of  one  railroad  com- 
TMu:^  to  another,  does  not  make  it  such  an  exten- 
sion of  the  main  road  of  the  latter  as  to  bring  it 
iw-l^tiin  the  exemption  from  taxation,  which  by 
its  charter  is  confined  to  its  main  road  alone. 

S.  '^Tbere  causes  of  action  are  not  identical  and 
ibe  points  or  questions  actually  litigated  are  not 
tbe  same,  the  judgment  in  the  first  suit  does  not 
operate  as  an  estoppel  in  the  second  suit. 

[No.  1074.] 
.Ar^a^ed  Nov.  17, 189i.    Decided  Dee.  6,  189i. 

IN  ERROR  to  the  Supreme  Court  of  the 
State  of  North  Carolina,  to  review  a  judg- 
meot  of  that  court,  affirming  a  judgment  of 
tbc  Superior  Court  of  Halifax  County,  adjudg- 
ing that  a  tax  upon  the  road  bed  and  rolling 
stock  of  that  part  of  the  road  of  the  Wilming- 
ton &  Weldoo  Railroad  Company  which  for- 
merly constituted  the  Halifax  ^  Weldon  Rail- 
road and  upon  the  branch  road  known  as 
the  Scotland  Neck  branch  of  the  Wilmington 
i8s  Weldon  railroad,  was  valid,  and  vacating 
the  injunction  restraining  its  collection.  Af- 
ttnned. 

See  8aip<«  case  below,  110  N.  0. 187. 

Statement  by  Mr,  Chi^J^istice  Fnller: 
This  was  an  action  brought  in  the  superior 
court  of  Halifax  county.  North  Carolina,  by 
the  Wilmington  &  Weldon  Railroad  Company, 
to  restain  the  sheriff  of  that  county  from  col- 
lecting certain  taxes  assessed  on  so  much  of  a 
hraoch  road  of  the  plaintiff,  known  as  the 
Scotland  Neck  branch,  as  lay  therein,  and  on 
that  part  of  the  plaintiff's  road  which  formerlv 
constituted  the  Halifax  &  Weldon  Railroad, 
acd  the  rolling  atock  used  with  said  roads. 
The  plaintiff  was  incorporated  under  an  act  of 
tbe  general  assembly  of  North  Carolina,  ap- 

fTOved  January  8, 1834,  entitled  "An  Act  to 
Dcorporate  the  Wilmington  &  Raleigh  Rail- 
road Company,"  2  Rev.  Stat.  N.  C.  (1887) 
pp.  335,  847.    By  the  first  section  of  this  act. 


commissioners  were  designated  *'for  the  pur- 
pose of  receiving  subscriptions  to  an  amount 
not  exceeding  eight  hundred  thousand  dollars, 
in  shares  of  one  hundred  dollars  each,  to  con- 
stitute a  joint  capital  stock,  for  the  purpose  of 
effectini;  a  communication  by  a  railroad,  from 
some  point  within  the  town  of  Wilmington,  or 
in  the  immediate  neighborhood  of  £e  said 
town  to  the  city  of  Raleigh,  or  in  the  imme- 
diate neighborhood  of  the  said  citv,  the  route  . 
of  which  road  shall  be  determined  on  by  tiie 
company  hereby  incorporated."  The  first 
twenty  sections  of  the  act  relate  to  the  main 
line  thus  described. 

The  nineteenth  section  is  as  follows: 

"That  it  shall  and  may  be  lawful  for  the 
said  president  and  directors  to  determine  from 
time  to  time  what  installments  shall  be  paid  on 
the  stock  subscribed;  to  purchase  with  the 
funds  of  the  company  and  place  on  the  said 
railroad  constructed  by  them,  all  machines, 
wagons,  vehicles,  carriages,  and  teams  of  any 
description  whatsoever,  which  may  be  deemed 
necessary  and  proper  for  the  purposes  of  trans- 
portation; and  all  the  property  purchased  by 
the  said  president  and  directors,  and  that  which 
may  be  given  to  the  company,  and  the  works 
constructed  under  tbe  authority  of  this  act. 
and  all  profits  accruing  on  the  said  works,  and 
the  said  property  shall  be  vested  in  the  respect- 
ive shareholders  of  the  company,  and  their  suc- 
cessors and  assigns  forever,  in  proportion  to 
their  respective  shares;  and  the  shares  shall  be 
deemed  personal  property,  and  the  property  of 
said  company,  and  the  shares  therein  shall  be  roai  i 
exempt  trom  any  public  charge  or  tax  whatso-  L*®*i 
ever.*' 

The  twenty-first,  twenty-second,  twenty- 
third,  and  twenty-fifth  sections  read  thus: 

Sue.  21.  "That  the  stockholders  in  general 
meeting,  may,  if  they  think  fit,  resolve  to  con- 
struct a  bruuch  or  branches  to  the  main  road, 
to  be  connected  with  the  main  road  at  such 
point  or  points  as  they  may  determine  on,  and 
to  lead  in  such  direction,  and  to  such  a  point 
or  points  as  tbev  may  think  best;  and  in  order 
that  they  may  do  so,  the  said  stockholders  are 
fully  authorized  to  cause  books  to  be  opened 
for  subscriptions  to  the  said  lateral  road  or 
branch  of  the  main  road;  and  the  subscribers 
for  stock  shall  be  subject  to  all  the  rules  pre- 
viously made  by  the  company,  and  become 
membiers  of  the  company  with  this  exception 
only,  viz:  that  the  stock  subscribed  bv  them 
shall  be  faithfully  and  honestly  applied-to  the 
construction  of  that  branch  of  the  road  for 


As  to  exemption  of  ehureh  itroperty,  see  note  to 
OibbODS  y.  District  of  Columbia,  29h  680. 

Am  to  Mle  of  lands  for  taaeee;  ttrieteomplianee  with 
statute  neeeseary^  see  note  to  Williams  v.  Peyton, 
4:  518. 

As  to  when  an  injunction  to  restrain  the  ooUectUm 
4tf  a  tax  wiUbegranted,  teenote  to  Dows  v.  Chioago, 
JBO:  86. 

As  to  When  taaces  itkaatty  assessed  eon  he  recovered 
itaek,  see  note  to  Brskine  v.  Van  Arsdale,  21:  68. 

As  to  eonekuiveness  ofjudffmetit,  see  note  to  Bank 
of  United  States  v.  Beverly,  Ih  7S. 

As  to  judgment  in  admiralty ^  when  conclusive^  and 
When  may  be  re-examined^  see  note  to  Williams  v. 
Armroyd,  8:  38?. 

Astoparolevidenee  to  explain  judgment  by  shouh 
ing  issues  UtigaJUd  and  decided^  and  grounds  of  de- 
eision,  see  note  to  Miles  v.  Galdwell,  17:  786. 
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I  ^  to  estoppel  bv/udament,  see  note  to  Aspdeny. 
Nixon,  11:  1060. 

As  to  consequences  of  a  nonsuiit  or  dismissal  of 
complaint,  see  note  to  Homer  v.  Brown,  14:  070. 

As  to  autrefois  acquit  or  convict ;  effect  oU  Iti 
erimincH  cases^  see  note  to  United  States  v.  Peres, 
6:  166. 

As  to  effect  of  judgment  beyond  territorial  limits  of 
jurisdictiont  see  note  to  Darby  v.  Masrer,  6:  867. 

As  to  judgments  of  state  courts  when  conclusive^ 
and  when  noU  in  another  State,  see  note  to  Mills  v. 
Duryee,8:  411. 

As  to  record  evidence  of  jurisdictiondt  facts;  plea  of 
niJL  debet,  MUls  v.  Duryee.  8:  411. 

As  to  condusiveness  of  record  as  to  lurisdicUon  in 
suit  on  judgment  of  another  State:  fraud  as  plea  to 
judgment  of  another  State,  see  note  to  Ohristmas  v. 
Buasell,  18:  476. 
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which  they  subscribed  it,  bat  the  rabscribers 
for  the  main  road  and  the  branches  shall  con- 
stitute but  one  company;  and  their  rights  of 
property  and  estate  shall  be  in  common,  and 
not  separate:  Provided  hotoeter.  That  the  whole 
capital  of  subscribed  stock  shall  not  exceed  one 
million  of  dollars. 

Skc.  22.  "That  all  the  powers,  righU  and 
privileges  conferred  by  the  preceding  sections 
upon  the  said  company,  in  respect  to  the  main 
road,  and  the  lands  through  which  it  may  pass, 
are  hereby  declared  to  extend  in  every  respect 
to  the  said  company,  and  the  president  and 
directors  thereof,  in  the  laying  out,  in  the  con- 
struction, and  in  the  use  and  preservation  of 
said  lateral  or  branch  roads. 

Sec.  23.  *'That  it  shall  and  may  be  lawful 
for  the  said  company  to  construct  a  branch  to 
the  main  road  as  aforesaid,  under  the  restric- 
tions aforesaid,  so  soon  as  the  main  road  has 
reached  the  point  at  which  the  branch  road  is 
intended  to  be  joined  with  the  main  road;  but 
they  shall  not,  under  any  pretense  whatever, 
apply  the  funds  of  the  company  to  the  con- 
struction of  a  lateral  or  branch  road,  until  the 
main  road  is  completed, except  they  be  subscrip- 
tions specifically  made  for  the  branch  or  lateral 
road." 

Sbc.  25.  "That  where  a  branch  or  lateral 
road  to  the  main  road  is  shorter  than  twenty 
miles,  no  other  person  or  companv  shall  be  au- 
[28£]  tborized  and  empowered  to  build  a  railroad 
from  any  point  near  its  termination,  so  as  to 
intersect  with  this  main  road  in  order  to  injure 
this  company." 

Section  24  refers  to  the  right  to  connect  or 
intersect  with  "said  railroad  or  any  of  its 
branches,"  and  these  five  sections,  out  of 
thirty-eight  in  all.  relate  to  branch  roads. 

On  December  15,  1885,  an  act  of  the  general 
assembly  was  approved,  entitled  *'An  Act  to 
Amend  an  Act  Passed  in  the  Year  one  thous- 
and eight  hundred  and  thirty-three.  Entitled 
'An  Act  to  Incorporate  the  Wilmington  & 
Raleigh  Railroad  Company.' "  2  Rev.  Stat.  N. 
C.  p.  848.  This  act  authorized  the  capital 
stock  of  of  the  companv  to  be  increased  to  any 
sum  not  exceeding  $1,500,000,  and  provided 
"that  the  stockholders  of  said  company  shall 
and  may  be  at  liberty  to  run  the  main  road 
from  some  point  within  or  near  the  town  of 
Wilmington  to  some  point  in  the  city  of  Ral 
eigh,orin  the  immediate  neighborhood  thereof, 
or  from  Wilmington,  or  near  it  as  aforesaid  to 
some  point  at  or  near  the  river  Roanoke  in  this 
Slate,  at  the  election  of  said  stockholders,  with 
the  view  of  connecting  with  the  Petersburg  & 
Norfolk  railroads;"  *'that  the  said  company 
may  be  at  liberty  to  lay  off  and  construct  any 
lateral  road,  under  the  rules  and  regulations, 
provided  in  the  aforesaid  act,  before  or  after 
they  have  completed  the  main  railroad  afore- 
said;" "that  it  shall  and  may  be  lawful  for  the 
■aid  company  to  purchase,  own  and  possess 
steamboats,  and  other  vessels  to  ply  and  sail 
from  the  port  of  Wilmington  to  Charleston,  or 
elsewhere;  and  to  take  and  receive  for  the  use 
of  said  company,  over  and  besides  the  profits 
allowed  in  the  said  orieinal  act,  such  sums  of 
money  or  other  property  for  freight,  passen- 
gers, or  other  accommodation  on  said  boats  and 
vessels,  as  they  may  be  able  to  make  by  con- 
trncts  with  their  customers,  and  according  to 
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such  rates  as  they  may  fhno  time  to  tine  ( 

lish;"  and  enlarged  the  time  for  < 

the  road  to  three  years  from  Janoaxy  t,  183L 

At  thesession  of  1883  of  the  m 
bly  an  act  waa  passed,  entitled  ^An  Act  lo 
corporate  the  Halifax  &  Wddon  Rrihnii 
Company."  2  Rev.  Stat.  K.  a  pp.  835, »«. 
This  act  contained  no  exempdoa  from  tax- 
ation, and  was  subject  to  be  altered,  aoirnded 
or  modified  by  future  legislatures.  Uoder  its 
provisions,  the  Halifax  &  Weldoo  Ra&QAd 
Company  inocured  its  right  of  wav,  and  I 
out  and  constructed  the  road-bed  and  n»d  fi 
Weldon  to  Halifax,  a  distance  of 
miles,  and  entirely  in  the  county  of  HatifaT 
The  corporation  had  no  rolling  stock,  but  per- 
mitted the  Portsmouth  Railroad  Coapny 
during  the  year  1886  to  run  its  cars  Cfwn  ks 
road-&d  and  track.  In  1836  an  set  was  paned, 
entitled  "An  Act  Empowering  the  HAtifax  A 
Weldon  Railroad  Companv  to  Sobscrihe  thdr 
Stock  to  Wilmington  A  Raleigfa  Itailraad 
Company."  2  Rev.  Stat.  N.  C.  ppi  334,  SSS. 
Pursuant  to  the  provisions  of  this  ad  the  Hali- 
fax &  Weldon  Railroad  Company  and  the 
Wilmington  &  Raleigh  Railroad  Gocspsity 
entered  mto  an  agreement  February  14,  18S7. 
which  agreement  was  in  aD  respects  executed 
and  earned  into  effect  by  those  corporatioaa. 
The  act  authorized  the  stockboldecs  of  ths 
Halifax  Company  to  subscribe  its  stock  00  ths 
books  of  the  WUmington  Company,  and 
tions  two  and  three  were  as  follows: 

Sec.  2.  "Upon  the  subscription  of  the 
held  by  the  stockholders  in  the  fiahfai  4 
Weldon  Railroad  Company,  in  the  book»  ol 
the  Wilmington  &  Raleigh  Railroad  OoapscT. 
all  the  property,  real  and  peraonsl,  oned  aiA 
held  by  the  Halifax  &  Weldoo  Railro«i  Cos 
))any,  shall  vest  in  and  be  owned  and  \njm  fjd 
by  the  Wilmington  &  Raleiirii  RaOrottd  Om- 
pany  aforesaid,  and  be  owned  and  hM  aai 
possessed  by  the  said  company  in  t^  aat 
manner  that  all  the  other  property,  rrsl  wmi 
personal,  which  has  been  acquired  tfj  the  aid 
company  is  owned,  held  and  pa^KJsed:  asd 
the  road  which  mav  have  been  built,  or  narUr 
built,  by  the  Hafifax  &  Weldon  Rmmad 
Company,  shall  thenceforward  be  decjini  i» 
all  intents,  as  well  criminal  ss  civil,  s  part  of 
the  Wilmini^ton  &  Raleigb  Rosd. 

Seo.  8.  "So  soon  as  the  subecriptioQ  krrt^ 
authorized  shall  have  been  made,  all  tberisto 
and  privileges  acquired  under  the  brforr  it^ 
cited  act  of  assembly,  pa5$^  in  tbe  year  «■» 
thousand  eight  huncuea  and  thirty  thrive,  enti- 
tled 'An  Act  to  Incorporate  tbe  Haltfat  k 
Weldon  Railroad  Company,'  aball  rasae  isd 
the  corporate  existence  of'^sski  eoropasy  bt 
determined." 

The  terms  of  the  agreement  between  the  rve 
companies  were  that  the  Wilmington  Coafssy 
should  receive  the  assets  of  tbe  HaHfsx  1  cm- 
pany  and  pay  its  debts,  and  the  storkbniief* 
in  the  Halifax  Company  should  be  entiaird  10 
their  respective  number  of  shsies  of  stock  a 
the  Wilmington  Companv. 

The  complaint  allei^ed  that  '*ia  tbe  fvsr 
1840,  the  plaintiff  completed  tbe  cott«tractm 
of  its  main  road  from  the  town  of  Wilaia^os 
through  the  town  of  Halifax  to  tbe  low  'i 
Weldon  on  the  Roanoke  river,  in  said  S'j*« 
and  thereby  connected  its  main  Hoe  vitt  tka 
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Portsmouth  &  Norfo  k  Railroad  and  baa  had 
tie  same  in  aae  or  operatioo  ever  ainoe.''    The 
^feDdant  denied  ihe  averment  as  made,  and 
ud  that  tbe  part  of  the  road  between  Halifax 
nd  Weldon  was  built  by  the  Halifax  Com- 
•aoy.  ooder  its  charter,  and  acquired  by  the 
jaiDtiff  in  1K87  in  pursuance  of  the  Act  of 
886.     Tbe  plaintiff  in  reply  averred  that  the 
lalifax  road  was  only  partially  completed,  and 
bat  tbe  Halifax  Company  owned  no  rolling 
tock   or   other  property  of  any  description 
xcept  its   roadbed  and  right  of  way,  and 
eferred  to  the  agreement  of  February,  1887. 
Plaintiff   also,  for  further  reply,  set  up  the 
iroceedlD^  and  judgment  in  an  action  com- 
oenced  by  plaintiff  In  1869  in  the  superior 
)ouTi  of  Halifax  county  against  the  sheriff  of 
bat  couDty,  to  enjoin  the  sale  of  property  for 
axes,  partly  assessed,  as  alleged,  upon  a  por- 
ion  of  tbe  road-bed  and  right  of  way  acquired 
torn  tbe  Halifax  Company,  and  pleaded  the 
lame  as   an  estoppel.    It  appeared  that  the 
igreement  between  the  two  companies  above 
referred  to  was  not  registered  as  required  by 
the  Act  of  1886,  but  that  this  was  subsequently 
done  utoder  an  Act  approved  February  5,  1875. 
[t  further  appeared  that  after  the  execution  of 
the  agreement  of  February  14,  1887,  the  Hal- 
ifax Company  ceased  to  exercise  any  corporate 
acts  or  maintain  any  corporate  existence  or  or- 
ganization, and  its  road-bed,  track,  and  right 
of  way  i)a8sed  under  the  control  of  the  Wi)- 
minqtoD  Company,  and  has  ever  since  been 
under  its  control  as  a  part  of  its  main  line  of 
road.     Another  Act  amending  the  charter  was 
approved  January  24,  1851,  which  authorized 
the  capital  stock  to  be  increased  to  $2,500,000, 
and  tbe  issue  of  scrip  to  the  extent  of  the  in- 
crease.    By  the  third  section  it  was  provided: 
**That  said  scrip  shall  represent  shares  in  the 
capital  stock  of  said  company  as  though  the 
said  shares  had  been  originally  subscril^  for 
by  tbe  holders  thereof;  and  the  said  holders 
of  the  scrip  thus  issued  under  the  provisions 
of  this  Act  shall  be  members  of  the  said  cor- 
poration, with  the  same  privileges,  rights,  and 
immunities,  and  subject  to  the  same  rules  and 
regulations  as  the  original  stockholders  of  said 
company."    By  an  Act  approved  February 
15,   1855,  the  name  of   tbe  Wilmington  & 
Raleigh  Railroad  Company  was  changed  to  the 
name  of  the  Wilmington  &  Weldon  Kailroad 
Company.    At  the  session  of  1867  of  the  sen- 
end  assembly,  an  Act  was  passed  amenoing 
tbe  Act  incoiporating  the  Wilmington  Com- 
pany,   which    was    duly    accepted    by    its 
stockholders,  November  18,  1867.    This  Act 
provided  for  the  opening  of  books  for  sub- 
scriptions, to  any  amount  deemed  necessary, 
but  not  to  exceed  $25,000  per  mile,  for  the 
construction  of  any  branch  to  the  main  line, 
which  stock  was  to  be  separate  and  independ- 
ent of  the  stock  of  the  main  road,  and  to  be 
applied  exclusiyely  to  the  branch  road  for 
which  it  was  subscribed. 

The  case  came  on  in  the  superior  court 
before  Connor,  J, ,  who,  from  the  pleadings, 
affidavits,  and  exhibitB,  made  and  filed. find- 
iDgs.  in  substance  as  heretofore  stated,  and 
further  therein  found  that  during  the  year  1882 
the  plaintiff  began  and  completed  a  branch 
road  connecting  with  its  main  road  at  a  point 
near  the  town  of  Halifax,  in  Halifax  county, 
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and  ruhning  to  the  town  of  Scotland  Neck,  in 
that  county,  which  branch  was  extended  to  tbe 
town  of  Qreenville,  in  Pitt  county,  during 
1890,  and  in  1801  to  the  town  of  Kinston,  in 
Lenoir  county,  beingin  all  a  distance  of  eighty- 
five  miles;  that  the  branch  road  ran  through 
ttie  county  of  Halifax  for  twenty-three  and 
one  half  miles;  that  it  was  not  shown  that  the 
said  branch  was  built  pursuant  to  the  pro- 
visions of  the  original  charter  or  amendments  [286} 
thereto;  that  the  branch  road  was  operated 
and  managed  by  the  officers  of  the  plaintiff 
company,  and  known  as  the  Scotland  Neck 
branch  of  the  Wilmington  &  Weldon  Railroad; 
that  in  addition  to  the  said  Scotland  Neck 
branch  the  plaintiff  company  owned  and  op- 
erated in  the  same  manner  the  following  other 
branch  roads  in  the  state:  The  Clinton  and 
Warsaw  branch,  18  miles  in  length;  tbe  Nash- 
ville or  Spring  Hope  branch,  18  miles  in  length; 
the  Wilson  and  Fayetteville  branch.  73.6  miles 
in  length;  the  Tarboro  branch,  17  miles  in 
length,  making  a  total  of  206.6  miles,  the 
mam  road  being  162  miles  in  length;  that  the 
said  branch  roads,  except  the  Tarboro  branch, 
had  been  built  within  the  past  ten  years;  and 
that  the  plaintiff  company  also  owned  other 
investments  in  railroads  and  other  proper- 
ties. 

A  transcript  of  the  proceedings  and  judg- 
ment roll  in  tbe  case  of  '*  Wilmington  d  Weldon 
Railroad  Company  v.  John  H.  Beidt*  was  at- 
tached to  the  findings. 

The  railroad  conmiission  of  North  Carolina, 
pursuant  to  the  provisions  of  the  revenue  act 
of  1891  of  that  State  (Acts  1891,  chap.  828). 
assessed  for  taxation  the  portion  of  plaintifra 
main  road  and  rolling  stock  from  Halifax  to 
Weldon,  being  the  portion  acquired  from  the 
Halifax  company,  and  also  that  part  of  the 
Scotland  Neck  branch  in  Halifax  county,  and 
directed  the  commissioners  of  Halifax  county 
to  place  the  same  upon  the  tax  list  of  the 
county  for  the  year  1891,  which  was  done  by 
tbe  county  commissioners,  and  taxes  were 
levied  by  them  thereon  accordingly.  The  tax 
list  was  duly  placed  in  the  hands  of  the  de- 
fendant, the  sheriff  of  the  couniy,  and  he 
demanded  payment  of  the  taxes,  which,  being 
refused,  he  threatened  to  collect  the  same  by 
distraint. 

The  superior  court  was  of  opinion  that  the 
tax  upon  the  road  bed  aod  rolling  stock  be- 
tween Halifax  and  Weldon  was  void,  and  en- 
joined the  defendant  from  enforcing  its  pay- 
ment; but  that  the  tax  levied  upon  the  Scotland 
Neck  branch  was  valid,  and  vacated  the  pre- 
liminary restraining  order  against  its  collection. 
Both  parties  appealed  to  the  Supreme  Court, 
which  held  that  the  superior  court  had  decided  ,^q«- 
correctly  as  to  the  branch  line,  but  should  l*®^] 
have  also  decided  the  road-bed  and  rolling- 
stock  between  Halifax  and  Weldon  to  be  tax- 
able; and,  therefore,  in  that  respect  reversed 
the  judgment  of  that  court.  Final  judgment 
having  been  afterward  entered  in  the  superior 
court  in  accordance  with  the  opinion  and  judg- 
ment of  the  Supreme  Court,  the  case  was 
again  taken  by  plaintiff  to  the  Supreme  Court 
and  the  judgment  affirmed,  whereupon  this 
writ  of  error  was  sued  out.  Th6  opinion  of 
tbe  Supreme  Court,  by  Clark,  J.,  which  dis- 
cuss the  questions  involved  in  all  their  aspects, 
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wbicb  they  subscribed  it,  bat  tbe  Sfabscribers 
for  tbe  main  road  and  tbe  branches  shall  con- 
stitute but  ooe  company;  and  their  rights  of 
property  and  estate  shall  be  in  common,  and 
not  separate:  Provided  houoever.  That  the  whole 
capital  of  subscribed  stock  shall  not  exceed  one 
million  of  dollars. 

Skc.  22.  "That  all  the  powers,  righU  and 
privileges  conferred  by  the  preceding  sections 
upon  the  said  company,  in  respject  to  the  main 
road,  and  tbe  lands  through  which  it  may  pass, 
are  hereby  declared  to  extend  in  every  respect 
to  tbe  said  company,  and  the  president  and 
directors  thereof,  in  Uie  laying  out,  in  the  con- 
struction, and  in  the  use  and  preservation  of 
said  lateral  or  branch  roads. 

Sec.  23.  "That  it  shall  and  may  be  lawful 
for  the  said  company  to  construct  a  branch  to 
the  main  road  as  aforesaid,  under  the  restric- 
tions aforesaid,  so  soon  as  the  main  road  has 
reached  the  point  at  which  the  branch  road  is 
intended  to  be  joined  with  the  main  road;  but 
they  shall  not.  under  any  pretense  whatever, 
apply  tbe  funds  of  the  company  to  the  con- 
struction of  a  lateral  or  branch  road,  until  the 
main  road  is  completed, except  they  be  subscrip- 
tions specifically  made  for  the  branch  or  lateral 
road." 

Sbc.  25.  "That  where  a  branch  or  lateral 
road  to  the  main  road  is  shorter  than  twenty 
miles,  no  other  person  or  companv  shall  be  au* 
[282]  thorized  and  empowered  to  build  a  railroad 
from  any  point  near  its  termination,  so  as  to 
intersect  with  this  main  road  in  order  to  injure 
this  company." 

Section  24  refers  to  the  right  to  connect  or 
intersect  with  "said  railroad  or  any  of  its 
branches,"  and  these  five  sections,  out  of 
thirty-eight  in  all«  relate  to  branch  roads. 

On  December  15,  1885,  an  act  of  tbe  general 
assembly  was  approved,  entitled  *'An  Act  to 
Amend  an  Act  Passed  in  the  Year  one  thous- 
and eight  hundred  and  thirty-three,  Eutitled 
'An  Act  to  Incorporate  tbe  Wilmington  & 
Raleigh  Railroad  Company.' "  2  Rev.  Stat.  N. 
0.  p.  848.  This  act  authorized  tbe  capitid 
stock  of  of  the  companv  to  be  increased  to  any 
sum  not  exceeding  $1,500,000,  and  provided 
"that  the  stockholders  of  said  company  shall 
and  may  be  at  liberty  to  run  tbe  main  road 
from  some  point  within  or  near  tbe  town  of 
Wilminj^ton  to  some  point  in  the  city  of  Ral 
eigh,orin  tbe  immediate  neighborhood  thereof , 
or  from  Wilmington,  or  near  it  as  aforesaid  to 
some  point  at  or  near  the  river  Roanoke  in  this 
Slate,  at  the  election  of  said  stockholders,  with 
the  view  of  connecting  with  the  Petersburg  & 
Norfolk  railroads;"  "that  tbe  said  company 
may  be  at  libertv  to  lay  off  and  construct  any 
lateral  road,  under  the  rules  and  regulations, 
provided  in  the  aforesaid  act,  before  or  after 
they  have  completed  the  main  railroad  afore- 
said;" "that  it  shall  and  may  be  lawful  for  the 
■aid  company  to  purchase,  own  and  possess 
steamboats,  and  other  vessels  to  ply  and  sail 
from  the  port  of  Wilmington  to  Charleston,  or 
elsewhere;  and  to  take  and  receive  for  the  use 
of  said  company,  over  and  besides  tbe  profits 
allowed  in  the  said  orieinal  act,  such  sums  of 
money  or  other  property  for  freight,  passen- 
gers, or  other  accommodation  on  said  boats  and 
vessels,  as  they  may  be  able  to  make  bv  con- 
tracts with  their  customers,  and  according  to 
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such  rates  as  they  may  from  time  totime( 

lish;"  and  enlarged  tbe  time  for 

the  road  to  three  years  from  Jmnoaxy  t»  18M. 

At  the  session  of  1883  of  tbe  general  assea- 
bly  an  act  waa  passed,  entitled  ^An  Act  to  Ii- 
corporate   the  Halifax  &    Wddoo  Bajbcid 
Company."    2  Rev.  Stat.  N.  a  pp.  S3S,  81 
This  act  contained  no  ezempdcm  froa  tu- 
ation,  and  was  subject  to  be  altered,  ameoded 
or  modified  by  future  legislatorea.    Under  in 
provisions,  the  Halifax  &  Weldon  Raaroad 
Company  procured  its  right  of  wav,  and  Ud 
out  and  constructed  the  ro«d-bed  and  road  fnm 
Weldon  to  Halifax,  a  distance  of  some  dgte 
miles,  and  entirely  in  the  county  of  Hali&x. 
The  corporation  had  no  rolling  8to(^,  but  per- 
mitted the  Portsmouth    Railroad   Compny 
during  the  year  1888  to  run  its  can  owtt  m 
road-&d  and  track.    In  1836  an  act  was  panel 
entitled  "An  Act  Empowering  the  Hmiifii  J( 
Weldon  Railroad  Companv  to  Subscribe  their 
Stock  to    Wilmington   A  Raleigh    luaresd 
Company."    2  Rev.  Stat.  N.  0.  ppi  834,  ffi. 
Pursuant  to  the  provisions  of  this  act  tbe  Hiii- 
fax  &  Weldon  Railroad    Company  and  tht 
Wilmington    &  Raleigh   Railroad  CooiMcy 
entered  into  an  agreement  February  14,  IST. 
which  a^eeroent  was  in  all  respects  exnmfed 
and  earned  into  effect  by  tboae  corporstioai 
Tbe  act  authorized  the  stockholden  of  the 
Halifax  Company  to  subscribe  iu  stock  oatbt 
books  of  the  Wilmington  Company,  and  att 
tions  two  and  three  were  as  follows: 

Sec.  2.  "Upon  the  subscription  of  the  ttotk 
held  by  the  stockholders  in  the  Halifat  4 
Weldon  Railroad  Companv,  in  tbe  books  ef 
tbe  Wilmington  &  Raleigh  Railroad  Coapaor. 
all  the  property,  real  and  personal,  ovsed  ttd 
held  by  the  Halifax  &  Weldon  Raflroad  Cm 

tuiny,  shall  vest  in  and  be  owned  and  puwued 
>y  the  Wilmington  &  Raleirii  RaOraad  Ca» 
pany  aforesaid,  and  be  owned  and  held  mi 
possessed  by  the  said  company  in  the  sat 
manner  that  all  the  other  propert? ,  ml  tad 
personal,  which  baa  been  acquired  by  ^  "^^ 
company  is  owned,  held  and  pownsed.  taA 
the  road  which  mav  have  been  built,  or  nsfth 
built,  by  the  HJifax  &  Wekloa  Raitroad 
Company,  shall  thenceforward  be  decJKd.  ip 
all  intents,  as  well  criminal  as  civil,  a  psit  ff 
the  Wilmington  &  Raleigh  Road. 

Ssa  8.  '*So  soon  as  the  subscriptioa  hen^ 
authorized  shall  have  been  made,  alltbeitstai 
and  privileges  acquired  under  tbe  befon  ft- 
cited  act  of  assembly,  passed  in  tbe  mr  tm 
thousand  eight  huncfrea  and  thirty  thn^.  cati- 
tied  'An  Act  to  Incorporate  the  Hslifti  4 
Weldon  Railroad  Company,'  shall  cm»  fM 
the  corporate  existence  of  said  oompaaj  bt 
determined." 

The  terms  of  the  agreement  betweeo  the  two 
companies  were  that  the  Wilmington  Coapts? 
should  receive  the  assets  of  tbe  HsHfax  (tm- 
pany  and  pay  its  debta,  and  ttie  stockiK44rt« 
m  the  Halifax  Company  should  be  eotitkd  lo 
their  respective  number  of  shares  of  stock  is 
tbe  Wilmington  Companv. 

The  complaint  alleged  that  'ia  the  y^ 
1840,  tbe  plaintiff  completed  the  coostractkm 
of  its  main  road  from  the  town  of  Wilais|fo« 
through  the  town  of  Halifax  to  tbe  tovn  <« 
Weldon  on  the  Roanoke  river,  in  said  ^**^ 
and  thereby  connected  its  main  Hoe  vitk  tit 

tMCl 


:\ 


1893. 


WlLMINOTON  &  WbLDOH  R  Ck>.  ▼.  AlilBROOX. 


87»-S09 


Portsmouth  &  Norfok  Railroad  and  baa  bad 
the  same  in  uae  or  operation  ever  aince."  Tbe 
defendant  denied  the  aTerment  aa  made,  and 
aaid  tbat  tbe  part  of  tbe  road  between  Halifax 
and  Weldon  was  built  by  tbe  Halifax  Com- 
pany, under  ita  charter,  and  acquired  by  tbe 
plaintiff  in  1h87  in  pursuance  of  the  Act  of 
1886.  Tbe  plaintiff  in  replv  averred  tbat  tbe 
Halifax  road  was  only  partially  completed,  and 
tbat  tbe  Halifax  Company  owned  no  rolling 
stock  or  otber  property  of  any  description 
except  its  roadbed  and  rigbt  of  way,  and 
referred  to  tbe  agreement  of  February,  1887. 
Plaintiff  also,  for  further  reply,  set  up  tbe 
proceedings  and  judgment  in  an  action  com- 
menced by  plaintiff  in  1869  in  tbe  superior 
court  of  Halifax  county  against  the  sheriff  of 
tbat  county,  to  enjoin  tbe  sale  of  property  for 
taxes,  partly  assessed,  as  alleged,  upon  a  por- 
tion of  tbe  road-bed  and  right  of  way  acquired 
from  tbe  Halifax  Company,  and  pleaded  tbe 
same  aa  an  estoppel.  It  appeared  that  the 
agreement  between  tbe  two  companies  above 
referred  to  was  not  registered  aa  required  by 
the  Act  of  1886,  but  that  this  was  subsequently 
done  ubder  an  Act  approved  February  5.  1875. 
It  further  appeared  that  after  tbe  execution  of 
tbe  agreement  of  February  14,  1887,  tbe  Hal- 
ifax ComjMiny  ceased  to  exercise  any  corporate 
acts  or  maintain  any  corporate  existence  or  or- 
ganization, and  its  road-bed,  track,  and  right 
of  way  passed  under  the  control  of  the  Wil- 
minirton  Company,  and  bas  ever  since  been 
under  its  control  as  a  part  of  its  main  line  of 
road.  Another  Act  amending  tbe  charter  was 
approved  January  24, 1851,  which  authorized 
tbe  capital  stock  to  be  increased  to  $2,500,000, 
and  the  issue  of  scrip  to  the  extent  of  the  in- 
crease. By  the  third  section  it  was  provided: 
'*That  said  scrip  shall  represent  shares  in  tbe 
capital  stock  of  said  company  as  though  the 
said  shares  bad  been  originally  subscril>ed  for 
bv  tbe  holders  thereof;  and  tbe  said  holders 
of  tbe  scrip  thus  issued  under  the  provisions 
•f  this  Act  shall  be  members  of  the  said  cor- 
poration, with  the  same  privileges,  rights,  and 
immunities,  and  subject  to  tbe  same  rules  and 
regulations  as  tbe  original  stockholders  of  said 
com  pan  V."  By  an  Act  approved  February 
16,  1855,  the  name  of  tbe  Wilmington  & 
Raleigh  Raibmad  Company  was  changpd  to  the 
name  of  the  Wilmington  &  Weldon  Railroad 
Company.  At  the  session  of  1867  of  the  gen- 
eral assembly,  an  Act  was  passed  amenoing 
the  Act  incoiporating  tbe  Wilmington  Com- 
pany, which  was  duly  accepted  by  its 
stockholders,  November  18,  1867.  This  Act 
provided  for  tbe  opening  of  books  for  sub- 
scriptions, to  any  amount  deemed  necessary, 
but  not  to  exceed  $25,000  per  mile,  for  the 
construction  of  any  branch  to  the  main  line, 
which  stock  was  to  be  separate  and  independ- 
ent of  the  stock  of  the  main  road,  and  to  be 
applied  exclusively  to  the  branch  road  for 
which  it  was  subscribed. 

The  case  came  on  in  the  superior  court 
before  Connor,  J. ,  who,  from  the  pleadings, 
affidavits,  and  exhibits,  made  and  filed. find- 
ings, in  substance  as  heretofore  stated,  and 
further  therein  found  tbat  during  the  year  1882 
the  plaintiff  began  and  completed  a  branch 
road  connecting  with  its  main  road  at  a  point 
near  the  town  of  Halifax,  in  Halifax  county, 
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and  running  to  tbe  town  of  Scotland  Neck,  in 
tbat  county,  which  branch  was  extended  to  the 
town  of  Greenville,  in  Pitt  county,  during 
1890,  and  in  1891  to  the  town  of  ELinston,  in 
Lenoir  coun^,  beingin  all  a  distance  of  eighty- 
five  miles;  that  the  branch  road  ran  through 
the  county  of  Halifax  for  twenty-three  and 
one  half  miles;  tbat  it  was  not  shown  tbat  the 
said  branch  was  built  pursuant  to  the  pro- 
visions of  the  original  charter  or  amendments 
thereto;  that  the  branch  road  was  operated 
and  managed  by  tbe  officers  of  the  plaintiff 
company,  and  known  as  tbe  Scotland  Neck 
branch  of  the  Wilmington  &  Weldon  Railroad; 
that  in  addition  to  the  said  Scotland  Neck 
branch  the  plaintiff  company  owned  and  op- 
erated in  the  same  manner  the  following  other 
branch  roads  in  the  state:  The  Clinton  and 
Warsaw  branch,  18  miles  in  length;  the  Nash- 
ville or  Spring  Hope  branch,  18  miles  in  length; 
the  Wilson  and  Fayetteville  branch,  73.6  miles 
in  length;  the  Tarboro  branch,  17  miles  in 
length,  making  a  total  of  206.6  miles,  the 
main  road  being  162  miles  in  length;  that  the 
said  branch  roads,  except  the  Tarboro  branch, 
had  been  built  within  the  past  ten  years;  and 
that  the  plaintiff  company  also  owned  otber 
investments  in  railroads  and  otber  proper- 
ties. 

A  transcript  of  the  proceedings  and  judg- 
ment roll  in  the  case  of  "  Wilmington  d  WMon 
Railroad  Company  v.  John  H,  Beict'  waa  at- 
tached to  the  findings. 

The  railroad  commission  of  North  OaroUna, 
pursuant  to  the  provisions  of  the  revenue  act 
of  1891  of  tbat  State  (AcU  1891,  chap.  828), 
assessed  for  taxation  the  portion  of  plaintiff's 
main  road  and  rolling  stock  from  Halifax  to 
Weldon,  being  tbe  portion  acquired  from  tbe 
Halifax  company,  and  also  tbat  part  of  tbe 
Scotland  Neck  branch  in  Halifax  county,  and 
directed  the  commissioners  of  Halifax  county 
to  place  the  same  upon  the  tax  list  of  tbe 
county  for  the  year  l&l,  which  was  done  by 
the  county  commissioners,  and  taxea  were 
levied  by  them  thereon  accordingly.  The  tax 
list  was  duly  placed  in  the  hands  of  the  de- 
fendant, the  sheriff  of  the  couniy,  and  he 
demanded  payment  of  the  taxes,  which,  being 
refused,  he  threatened  to  collect  tbe  same  by 
distraint. 

The  superior  court  was  of  opinion  tbat  tbe 
tax  upon  tbe  road  bed  and  rolling  stock  be- 
tween Halifax  and  Weldon  was  void,  and  en- 
joined the  defendant  from  enforcing  its  pay- 
ment; but  tbat  tbe  tax  levied  upon  tbe  Scotland 
Neck  branch  was  valid,  and  vacated  tbe  pre- 
liminary restraining  order  aeainst  its  collection. 
Both  parties  appeaJed  to  the  Supreme  Court, 
which  held  tbat  the  superior  court  bad  decided 
correctly  as  to  tbe  branch  line,  but  should 
have  also  decided  the  road-bed  and  rolling- 
stock  between  Halifax  and  Weldon  to  be  tax- 
able; and,  therefore,  in  that  respect  reversed 
the  pudement  of  that  court.  Final  judgment 
having  been  afterward  entered  in  the  superior 
court  in  accordance  with  the  opinion  and  judg- 
ment of  tbe  Supreme  Court,  tbe  case  waa 
again  taken  by  plaintiff  to  the  Supreme  Court 
and  the  judgment  affirmed,  whereupon  this 
writ  of  error  was  sued  out.  Th6  opinion  of 
tbe  Supreme  Court,  by  Clark,  c/.,  which  dis- 
cuss tbe  questions  involved  in  all  their  aspects, 
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^11  be  found  reported  in  WUmingUm  dW,R. 
Co.  V.  AUbrook.  110  N.  C.  186. 

Me9sn,  Samnel  F.  Pfaillips*  ThoouM  N. 
Hill,  W.  H.  Day,  Frederick  2>.  McKenneytJ^^ 
Qwrge  Davis,  for  plaintiff  in  error: 

A  provision  for  an  exemption  from  taxation, 
«ODtaiDed  in  a  charter,  is  part  of  the  compact, 
■aod  is  entitled  to  a  sensible  construction,  so  as 
to  effect  its  obvious  purpose.  When  there  is 
no  stipulation  against  taxation,  there  is  no  ex- 
emption. 

Piqua  Branch  qf  State  Bank  of  Ohio  t. 
Xnoop,  67  U.  8.  16  How.  869  (14:  9T7):  Ohio 
Life  In».  d  T.  Co.  ▼.  Debolt,  67  U.  8.  16  How. 
416  (14:  997);  Bank  of  Cape  Fear  y,  Bdwarde, 
27  N.  0.  616;  Gordon  v.  Appeal  Tax  Court,  44 
U.  8.  8  How.  148  (11:  586);  Providence  Bonk 
T.  BiUinge,  29  U.  8.  4  Pet.  514  (7:  989);  State 
T.  Petway,  55  N.  C.  896;  Tomlineon  v.  Jeseup, 
62  U.  8.  15  Wall.  458  (21:  205). 

Benefits  to  the  community,  which  it  is  as- 
sumed were  anticipated  from  the  corporation, 
«  sufficient  consideration  for  the  exemption. 

Home  of  the  Friendlese  ▼.  Bouse,  75  U.  8.  8 
Wall.  480  (19:  495):  Northwstem  University  v. 
FeopU,  99  U.  8.  809  (25:  887). 

A  sufficient  consideration  is  presumed. 

Bank  of  Cape  Fear  v.  Edwards^  27  N.  C.  516; 
MiUs  V.  WiUiams,  8'J  N.  0.  558. 

The  franchise  of  the  company  and  all  its 
property,  both  real  and  personal,  no  matter 
when  or  how  acquired,  if  acquirea  for  its  cor- 
porate purposes,  are  not  taxable  for  any  pur- 
pose. 

Wilmington  d  W.  R.  Co.  r.  Beid,  64  N.  C. 
226,  80  U.  S.  18  Wall.  266  (20:  569);  Worth  v. 
Wilmington  dhW.  R,  Co,  89  N.  C.  291;  Peters- 
burg B,  Co,  y.  Northampton  Comrs.  81  N.  C. 
487. 

This  property  does  not  vest  in  the  share- 
holders in  severalty,  but  is  vested  in  them  in 
their  aggregate  capacity,  or  it  is  vested  in  the 
corporauon  in  trust  for  the  shareholders. 

Moore  v.  Sehoppert,  22  W.  Va.  291;  Itinot 
T.  Philadelphia.W,  A  B,  B.  Co.  {''Delaware  R. 
Tax  Cast^*)  85  U.  8. 18  Wall.  206  (21: 888);  Un- 
ion  Bank  v.  SlaU,  9  Terg.  490;  State  v.  Pet- 
teay,  55  N.  C.  464. 

The  company  is  presumed  by  law  to  have 
constructed  the  branch  road  under  its  charter. 
It  had  the  power  to  build  a  branch  road,  and 
one  was  built.  It  is  presumed  that  it  was  build 
under  that  power  and  authority. 

MalleU  v.  Simpson,  94  N.  0.  87,  66  Am. 
Bep.  595;  Oudger  v.  Richmond  db  D.  R,  Co. 
106  N.  C.  481. 

The  19th  section  of  the  act  of  incorporation 
grants  the  exemption  in  plain  terms. 

The  charter  of  incorporation  is  a  contract  by 
atatute,  supported  bv  a  full  and  valuable  con- 
siderable. The  enure  instrument  forms  one 
contract.    The  contract  was  mutual. 

The  exemption  was  never  intended  to  be  a 
gratuity.  It  was  granted  solely  because  of  the 
public  benefit  that  was  expected  to  be  derived 
from  the  works,  and  there  is  no  reason  why  it 
should  not  attach  to  the  branch  as  well  as  the 
main  road. 

State  y.  Massey,  4  L.  R.  A.  808,  108  K.  0. 
864. 

The  property  acquired  in  pursuance  of  the 
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act,  and  the  works  coostroded  in 
of  the  act,  are  embraced  in  the 

Petersburg  R.  Co,  v.  Morikmanism 
N.  C.  487;  Richmond  d  D.  R.  A.  y. 
Comrs.  84N.  C.  504. 

The  property  acquired  for  the 
was  neceffiarily  acquired  in  tbe 
under  the  provisions  of  tbe  charter 
the  main  road. 

The  branch  road  is  not  a  separal 
tion,  but  one  of  the  component  puts  oC  tkc 
company. 

The  construction  of  tbe  br 
not  make  an  organic  cliange  or  afled  the 
tily  of  the  corporate  body. 

Cheraw  dh  8.  R.  Co.  v.  Ansom  Cemtrs.  88  X. 
C.  528. 

If  the  words  "powers,  rights  aad  pciiihfU^ 
are  susceptible  of  tbe  constmctioii  paia|m 
them  by  the  defendant,  the  bcmnck  road  m  ei- 
empt 

Atlantic  d  G.  R.  Co.  v.  AOem,  IS  Fk.  OT. 
Humphrey  v.  Pegues,  88  U.  8.  16  WalL  944 
(21:  826):  Branch  v.  Jessup,  106  U.  &  4«^ 
279). 

The  powers  granted  to  tbe  diredoo,  icfv  t» 
the  ordinary  business  transactioos  dihttm 
poration. 

Chicago  City  R.  Co.  y.  AOeriou,  85  U.  &  19 
WaU.  288  (21:  902):  Trask  y.  Maymirt, »  C 
8. 18  WaU.  408,  409  (21:  947). 

It  is  conceded  that  the  main  ttne  la 
from  taxation.    Then,  if  we  treat  the 
lines  as  a  distinct  oorpwatioo,  tbcy 
empt. 

Tennessee  v.  Whitwarth,  117  U.  &  W  » 
880).  # 

Bv  the  provisions  of  tbe  Act  oC  1975,  iki 
charter  of  the  Halifax  A  Weldoa  Owpay 
was  surrendered. 

Memphis&L.  R.  R,  09.  t.  Berry^  111  C.  S 
619  (28:  841). 

In  every  case  of  a  tranaactioo  by  wUrk  tvs 
corporations  are  united,  or  the  propcftyof  «m 
vests  in  the  other,  tbe  intention  of  ike  kgnb- 
ture,  to  be  gathered  from  tbe  net,  goifna. 

United  Stales  y.  Arrtdonda.  81  XJ.  &  6  Rl 
740  (8:565);  Central  R.  i6  Sly.  CW.  v.  Oesryis, 
92  U.  8.  665  (28:  767);  Cha^m  ^  &  JtL  Ck  i^ 
Anson  Comrs,  88  N.  a  625. 

The  plaintiff  had  tbe  ri^ht  to  |iMilMit>t 
property  aforesaid  by  section  thineen  of  *» 
charter.  It  was  purchased  for  tbe  paifs*  ^ 
completing  its  line  to  Weklon.  It  beeaat  pxi 
of  the  line. 

Branch  v.  Jessvp,  106  U.   8. 
Atlantic,    T,    dk   0,  R  Os.    r. 
Comrs,,  91  N.  C.  129;  TmmHnsm  v.  ^ — . 
82  U.  8. 15  Wan.  460  (81:186>;  Mimti  y  f^ 
addphia.  W,  d  R  R.  Os.  riMmwmm  R  Tm 

CiiM,'085a.  ai8WalL906(Sl:»«h  l^^ 
viOe  db  N.  R  Co.  T.  PMwm,  106  U  &  M 
(27:922);  Maine  Osni.  R.  Os.  r.  JUime^m  Z 
8.  602  (24:886). 

There  is  no  analocT  whatever  brtweia  te 
and  the  revocation  oinceoaea,  privita^gva.  teo 


ties  and  gratuities  given  to  extelu  oor 
tions,  as  in  Bast  Saginaw  SmU  iM.  On  v.  b^ 
Saginaw,  80  U.  6.  18  WalL  tn  (AUK 
Christ  Church  Y,  PhUadslpkisi  Cbvnte.  •  t 
8 .  24  How.  800  (16:602):  Morawcts,  Pm.  Oaff 
1058;  West  Wisconsin  &  Ck  y. 
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JauiU^  Supn.  98  U.  S.  695  (28:814):  Union 
"^Mss.  B.  Oo.  Y.  Philadelphia.  101  U.  S.  528 
35:912). 

Xlie  Supreme  Court  of  tbe  United  States  will 
espect  the  dedsioDs  of  the  state  courts,  but  will 
lot  ^Te  them  a  retroactive  effect  and  allow 
beai  to  impair  contracts  lawfully  made. 

OFiio  Life  Int.  d  T.  Co.  y.  DeboU,  57  IT.  S. 
6  IBo w.  416  (14:997);  Douglass  y.  Pike  County, 
101  TJ.  &  677  (25:968);  Bawan  y.  Eunnde,  46 
[J.  8.  6  How.  184(12:86):  Burgees  y.  Seligman, 
1 07  XJ.  8.  20^88  (27:859-865);  Carrott  County  v. 
iytnith^  111  U.  S.  556(28:517);  Pleasant  Twp.  y. 
.t^tna  Ins.  Co.  188  U.  S.  72  (84:866). 

Xbe  question  whether  the  privileges  are  in 
conaideratioo  of  "public  services"  is  not  a  1u- 
dicial  one,  but  the  Legislature  is  the  exclusfve 
Judire. 

Tddkin  Nat.  Co.  y.  Benton.  9  N.  C.  10; 
LauimriOe  Oas  Co.  y.  Citizens  Qasltght  Co.  115 
U.  8.  684  (29:510);  Newhem  Bank  y.  Taylor, 
6  N.  C.  266:  Charlee  Biver  Bridge  Y.  Warren 
Bridge,  86  U.  8. 11  Pet  420  (9:773). 

The  Legislature  is  the  sole  judge  of  the  suflB- 
ciency  of  consideration. 

Pigua  Branch  of  State  Bank  of  Ohio  v. 
Knoqf,  67  U.  8.  16  How.  869  (14:977);  Ohio 
lAfe  Ins  dt  T.  Co,  v.  Bedolt,  57  U.  8.  16  How. 
416  (14:997). 

Messrs.  R.  O.  Bnrton  and  I%eo.  F.  David- 
son, for  defendant  in  error: 

The  decision  of  the  state  court  is' based  upon 
a  construction  of  the  contract  itself.  It  con- 
ceded its  validity,  but  denies  that  a  certain 
class  of  property  is  within  its  terms.  Hence 
tbe  writ  of  error  should  be  dismissed. 

St,  Paul,  M.  db  M.  Co.  y.  Todd  County,  142 
U.  a  282  (85:1014). 

If  the  case  in  the  state  court  was  decided 
OD  grounds  not  involving  a  Federal  question, 
but  broad  enough  to  sustain  the  decision,  this 
court  v?ill  refuse  to  entertainlurisdiction. 

Henderson  Bridge  Co.  y.  Henderson,  141 U. 
6.  e79,  688  (85:900,904). 

Exemption  from  taxation  should  never  be 
assumed  unless  the  language  used  is  too  clear 
to  admit  of  doubt;  nothing  can  be  taken  against 
the  State  by  presumption  or  inference. 

Pennn/lvania  B.  Co.  v.  Canal  Comrs.  21 
Pa.  0,  22;  Chenango  Bridge  Co.  v.  Binghamp- 
ton  Bridge  Co.  ("  The  Binghampton  Bridge,") 
70  U.  8.  8  Wall.  51  (18:187);  WUmington  dt 
W.  R.  Co.  V.  Beid,  80  U.  8.  18  Wall.  264 
<20:568). 

Unless  other  provisions  remove  all  doubt  of 
the  intention  of  the  Legislature  to  include  the 
immunity  from  taxation  in  the  term  ^'privi- 
leges," it  will  not  be  so  construed. 

Piekard  v.  East  Tennessee,  V.  dk  0.  B.  Co. 
180  U.  8.  687  (82:1051);  Chesapeake  d  0.  B. 
Co.  Y.  Miller,  114  U.  8.  176  (29:121). 

In  the  exemption  of  "the  property  of  the 
company  and  the  shares  therein'^  from  taxa- 
tion, onIy*the  main  line  was  in  the  mind  of 
the  Legislature. 

Bank  cf  Commerce  y.  Tennessee,  104  U.  8. 
498  (26:  810);  State  y.  Mansfield  Comrs.  28  K. 
J.  L.  510;  Bale^h  d  O.  H.  Co.  v.  Wake  Comrs. 
87  N.  C.  414;  Blanton  v.  Richmond,  P.  d  P. 
R.  Co.  86  Va.  618. 

The  fact  that  100  miles  of  main  road  (from 
Wilmington  to  Raleigh)  which  alone  was  ex- 
pressly considered  by  OieLegislature  (or  the  162 


miles  from  Wilmington  to  Weldon)  if  exempt 
from  taxation  does  not  necessarily  carry  with 
it  the  idea  that  all  branches  are  exempt. 

Southwestern  R.  Co.  v.  Wright,  116  U.  8.  281 
(29:  626);  Annapolis  d  B.  R.  R.  Co.  v.  Anns 
Arundel  County  Comrs.  108  C.  S.  1  (26:  859). 

The  grant  to  one  company  of  tbe  rights  and 

{>rivileges  of  another,  for  tbe  purpose  of  mak- 
ng  and  using  a  railroad,  carried  with  it  only 
such  rights  and  privileges  as  were  essential  to 
the  operations  of  the  company. 

Morgan  v.  Louisiana,  98  U.  8.  217  (23:  860); 
Piekard  v.  Blast  Tennessee,  V.  d  O.  R.  Co.  130 
U.  8.  687  (32:  1051);  Chesapeake  d  0.  R.  Co. 
V.  Miller,  114  U.  8. 176  (29: 121);  Memphis  d 
a  R  Co.  V.  Gaines,  97  U.  8.  697  (24: 1091). 

It  is  diflScult  to  see  how  the  exemption  of  the 
shares  in  the  hands  of  the  stockholders  ex- 
empts the  property  of  the  company. 

First  Nat.  Bank  of  Louisville  v.  Kentucky, 
76  U.  8.  9  Wall.  853  (19:  701);  Minot  v.  Phila- 
delphia, W.  d  B.  R.  Co.  {''Delaware  R  Tax 
Case"),  85  U.  8.  18  Wall.  206  (21:  888);  Far- 
rington  v.  Tennessee,  95  U.  8.  679  (24:  558); 
Tennessee  v.  Whititorth,  117  U.  8. 189  (29:  833). 

The  constitution  of  North  Carolina  contains 
the  provision,  as  follows: 

"  Ferpetuities  and  monopolies  are  contrary 
to  the  genius  of  a  free  State,  and  ought  not  to 
be  allowed." 

McRee  v.  Wilmington  d  R.  R.  Co.  47  N.  C. 
186;  Washington  Toll  Bridge  Co.  v.  Beaufort 
Comrs.  81  N.  C.  491;  Simonton  v.  iMnier,  71 
N.  C.  503;  Memphis  v.  Memphis  Water  Co.  5 
Heisk.  495. 

The  decision  of  the  state  court  upon  the 
meaning  of  its  constitution  is  accepted  by  this 
court. 

Louisville,  N.  0.  d  T.  R.  Co.  v.  Mississippi, 
138  U.  8.  587  (33:  784);  Oormley  v.  Clark,  134 
U.  8.  388  (83:  909):  Union  Bank  of  Chicago  v. 
Kansas  City  Bank,  186  U.  8.  223  (84:  341); 
Bucher  y.  Cheshire  R.  Co.  125  U.  8.  555  (81: 
795);  Amy  v.  Watertown,  130  U.  8.  301  (82: 946); 
Re  Duncan,  139  U.  8.  449  (35:  219);  Leeper  y. 
Texas,  139  U.  8.  462  (85:  225). 

The  question  as  to  the  right  to  build  these 
tax  exempt  branch  roads  under  the  Constitu- 
tion can  be  raised  in  this  actior. 

New  Jersey  y.  Wright,  IVi  XJ.  8.  648  (29: 
1021). 

Where  two  or  more  coff^rations  are  consol- 
idated into  one  by  agreement  under  legislative 
sanction,  the  new  corporation  becomes  entitled 
to  tbe  rights,  privileges,  property  and  fran- 
chises of  tbe  consolioating  companies,  unless 
expressly  restricted,  and  the  property  of  each 
is  held  subject  to  the  same  pnvilefres  and  bur- 
dens as  originally  attached  thereto. 

4  Am.  £  Eng.  £nc.  Law,  272,  note;  Ches-^ 
apeake  d  0.  R  Co.  v.  Virginia,  94  U.  S. 
218  (24:  310);  Philadelphia  d  W.  R.  Co.  v. 
Maryland,  51  U.  8.  10  How.  877  (13:  461); 
Minot  V.  Philadefphia,  W.  d  B.  R.  Co.  {*' Dela- 
ware R.  Tax  Case"),  85  U.  8. 18  Wall  206  (21: 
888);  Tomlinson  v.  Branch,  82  U.  8.  15  Wall 
460  (21:  189);  Central  R  d  Bkg.  Co.  v.  Geor- 
gia, 92  U.  8.  665  (28:  757);  Maine  Cent.  R  Co. 
V.  Maine,  96  U.  8.  499,  518  (24:  836.  841). 

If  it  is  true  that  the  act  allowing  the  merger 
granted  immunity  from  taxation,  there  was 
no  consideration  to  support  the  grant. 

Union  Pass.  R  Co.  y.  Phila£lphia,  101  IT. 
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5.  628  (25:  912);  Coolev,  CoDSt.  Lim.  (4th  ed.) 
842;  Cooley,  Taxn.  146;  Christ  Church  y,  Phil- 
addphia  County,  65  U.  S.  24  How.  800  (16: 602); 
Pacific  i?.  Co,  V.  Maguire,  87  U.  8.  20  Wall. 
86  (22:  283);  Morawetz,  Priv.  Corp.  §§  1053, 
1054;  Tucker  v.  Ferguson,  89  U.  8.  22  Wall. 
575  (22:  816):  W^st  Wisconsin  R.  Co,  v.  Trem- 
pealeau County  Suprs,  93  U.  8.  595  (28:  814). 

Mr.  Chitf  Justice  Fuller  delivered  the  opin- 
ioD  of  the  court: 

The  jurisdiction  of  tbla  court  is  questioned 
upon  the  ground  that  the  decision  of  the  Su- 
preme Court  of  North  Carolina  conceded  the 
validity  of  the  contract  of  exemption  contained 
in  the  act  of  1884,  but  denied  that  particular 
properly  was  embraced  bv  its  terms;  and  that, 
therefore,  such  decision  did  not  involve  a  F^- 
eral  question. 

In  arriving  at  its  conclusions,  however,  the 
state  court  gave  effect  to  the  revenue  law  of 
1891  and  held  that  the  contract  did  not  confer 
the  right  of  exemption  from  its  operation.  If 
it  did,  its  obligation  was  impaired  by  the  sub- 
sequent law,  and  as  the  inquiry  whether  it  did 
or  not  was  necessarily  directly  passed  upon, 
we  are  of  opinion  that  tiie  writ  of  error 
was  properly  allowed.  New  Orleans  Water 
Works  Co,  V.  Louisiana  Supar  Rtf,  Co,  126  \J, 
8.  18,  88  [81: 607,  614]. 

We  do  not  regard  Henderson  Bridge  Company 
V.  Henderson,  141  U.  8.  679  [35: 900],  and  St. 
Paul,  M,  db  M,  R,  Co.  v.  Todd  County,  142  U. 

6.  282  [35: 1014],  cited  by  defendant  in  error, 
as  qualifying  the  rule  upon  this  subject. 

In  Henderson  Bridge  Co,  v.  Henderson,  it 
was  held  by  the  Court  of  Appeals  of  Ken- 
lucky  that  the  city  of  Henderson  under  a  cer- 
tain city  ordinance  accepted  by  the  bridge 
company  had  acquired  a  contract  right  to  tax 
that  part  of  the  brid^  within  the  city  limits 
in  consideration  of  rights  and  privileges  grant- 
ed the  company  by  the  ordinance,  and  as  this 
r2041  ioterpi'^to^ic)!^  justified  the  municipal  tazadon  in 
*■  ■'  question,  and  could  not  be  reviewed  by  us,  we 
aeclined  to  maintain  jurisdiction. 

In  St,  Paul,  M.  dM.  R.  Co.  v.  Todd  County, 
certain  lands  were  considered  by  the  state 
•ourt  as  not  within  the  exemption  claimed,  un- 
der the  revenue  law  existing  at  its  date. 

But  in  the  case  in  .hand  the  court  passed 
upon  the  action  of  the  authorities  in  virtue  of 
a  legislative  act  approved  more  than  fifty  years 
after  the  making  of  the  supposed  contract, 
and  explicit  I V  upheld  the  law. 

We  are  obliged,  then,  to  consider  the  legal- 
ity of  this  taxation  in  respect  of  the  branch 
road  proper  and  of  the  road  from  Halifax  to 
Weldon. 

The  inquiry  is  limited  to  taxation  on  corpo- 
rate property  only,  though  the  original  exemp- 
tion also  covered  the  shares  of  the  capital  stock 
in  the  hands  of  its  shareholders.  The  legisla- 
ture recognized  the  distinction  between  the  one 
class  and  the  other;  and  if  it  were  conceded 
that  all  the  shares  should  be  treated  as  exempt, 
as  contended,  in  respect  of  which  we  are  called 
upon  to  express  no  opinion,  yet  the  entire 
property  of  the  company  might  or  mi^lit  not 
be  exempt  in  the  light  of  all  the  provisions  of 
the  charter  with  its  amendments,  and  the  terms 
of  the  authority  under  which  it  may  have  been 
acquired. 
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The  applicable  rule  b  too  wdl  aeCtled  to 
quire  exposition  or  the  dtatioo  of 
The  taxing  power  is  esseniial  to  the 
of  government,  and  cannot  be  held  to 
been  relinquished  in  any  instance  imki 
deliberate  purpose  of  the  State  to  that 
clearly  appears.  The  8urr«>Bder  of  a  povcr  *» 
vital  cannot  be  left  to  inference  or  ronceded  la 
the  presence  of  doubt,  and  wbeo  the 
used  admits  of  reasonable  conteotioii,  ibe 
elusion  is  inevitable  in  favor  of  the 
of  the  power.  ^^ 

Bv  its  charter  the  WHmingtoo  A  ^ 

Railroad  Company,  with  a  capital  tto^  of 
eight  hundred  thousand  dollars,  was  empov- 
ered  to  construct,  repair,  and  maintaia  a  tad- 
road  from  Wilmin^on  to  Raleigh*  and  bj  te 
nineteenth  section  it  was  provided  (the  poar- 
tuation  being  corrected)  that  '*  the  propenr  «f 
said  company  and  the  shares  tboviii  ihad  fa* 
exempt  from  any  public  charge  or 
soever." 

By  section  21  branch  roads  w 
the  whole  capital  of  subacribed  stork 
exceed  one  million  of  dollars,  and  bj 
22  it  was  provided  "  that  all  the  powcn 
and  privileges  conferred  by  the  preceediof  «c 
tions  upon  the  said  company,  in  respect  lo  tW 
main  road,  and  the  lands  tbroagh  wbkk  ft 
may  pass,  are  hereby  declared  to  eziewl  ■ 
every  respect  to  the  said  compuiy,  mmd  *ka 
president  and  directors  thereof,  io  tke  layiar 
out,  in  the  construction,  and  in  tbe  vk  Mi 
preservation  of  said  lateiml  or  brmnck 

8o  far  from  it  plainly  appearing  fi 
language   that  the  exempUoo  from 
was  thereby  extended  to  brandi 
to  us  entirely  clear  that  tbe  words 
words  of  limitation,  and  in  tenna 
powers,  rights  and  privileges  eranted  to  tbii 
relating  to  the  laying  out,  the  o 
the  repair,  and  the  operation  of  tbe 

The  powers,  ri^ts  and  priril^ea 
by  tbe  preceding  sections  open  the 
in  respect  to  the  main  road,  jBd  thn 
through  which  it  might  pass  embnoed  ibt 
rights  and  powers  necessary  for  tbe  Injinito^ 
construction ,  repair,  maintenanoey  and  opcca- 
tion  of  a  railroad,  including  tbe  power  «( 
eminent  domain  in  the  various  fnnas  oC  i» 
exercise;  in  short,  the  positive  rigbfes  or  pfirV 
leges,  without  which  the  branch 
not  be  constructed  or  successfully 
which  did  not  in  themselves  inclode 
from  taxation,  a  pnvilege  having  no 
to  the  laving  out,  construction,  uae,  or 
vation  ot  the  road. 

In  Annapolis  d  B,  R.  R.  Oo.  w.  Anm^Ai 
del  County,  108  U.  &  1  [96: 859].  tbe  Aan- 
apolis  &  £lk  Ridge  Railroad  Oompnny  mm 
**  invested  with  all  the  rigbla  and  powen  w*^ 
essary  to  the  construction  and  repair  *  ol  la 
railroad,  and  for  that  purpose  was  to  **  kBW 
and  use  all  the  powers  and  privilege  "  aad  te 
subject  to  tbe  obliKatioos  containaa  in  ocrta« 
enumerated  sections  of  the  charter  of  tbe  Ba}- 
timore  &  Ohio  Railroad  Company.  Aaeaf 
these  sections  was  one  containing  tbis  ptont- 
ion:  "  And  the  shares  of  tbe  capital  stork  U 
tbe  said  company  shall  be  deemed  mm^  roa- 
sidered  personal  estate,  and  aball  be  rxeMfS 
from  the  imposition  of  any  tax  or  bonbca  bv 
the  states  assenting  to  this  biw."    It  «m  hcU 
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at  exemption  from  taxatioo  was  not  one  of 
e  priTileires  of  the  Baltimore  &  Ohio  Com- 
Dj.  which  the  new  company  was  permitted 
to  have  and  use/'  siooe  the  powers  and  privi- 
res  oonf  erred  were  only  such  as  were  Deces- 
ry  to  the  construction,  repair,  aod  use  of  the 
ilroad.     And  MemphU  dbO.R.  Co,  y.  Oainea^ 

U.  8.  097  [2i:  10911  and  Morgans.  Lauiii- 
M,  08  U.  8.  217  [23: 860],  where  similar  ml- 
gs  were  made,  were  cited  and  approved. 
The  laD^age  of  the  section  under  consider- 
ion  requires  the  same  construction,  although 
e  section  relates  to  branch  roads  of  the  same 
>mpaDy  and  not  to  the  roads  of  different  com- 
iniea.  The  fact  that  the  branches  may  be 
>mpODeDt  parts  of  an  organic  whole;  that  "the 
ibecribers  for  the  main  road  and  the  branches 
lall  constitute  but  one  company,  and  their 
ghta  of  property  and  estate  shall  be  in  com- 
on,  and  not  separate," (§ 21)  does  not  change 
le  role^  for  restrictive  words  cannot  be  wrest- 
1  from  their  apparent  meaning  because  used 
I  the  same  charter  and  with  regard  to  the  cre- 
ion  of  certain  parts  of  one  system,  if  those 
ibdiyisions  as  authorized  have  a  separate 
bysical  existence  and  constitute  in  themselves 

certain  c1a.«s  of  property.  If  other  com- 
anlea  had  been  chartered  An  the  lancuage  em- 
lo^ed  in  these  sections  there  could  be  no 
uestion  that  their  property  would  be  liable  to 
ixation,  and  no  reason  is  perceived  for  treat- 
le  these  branches  as  differently  situated  in 
lis  regard. 

We  cannot  accede  to  the  ingenious  suggestion 
f  counsel  that  section  22  was  simply  a  prpvis- 
>D  for  <*)Xtending  to  the  branches  the  previous 
»royisioo8  of  the  charter  as  to  eminent  domain 
nly.  The  powers,  rights,  and  privileges  were 
bose  pertaining  to  the  use  as  well  as  the  con- 
truction  of  the  hrancbes.  And  if  the  neces- 
ity  appeared  to  exist  of  specifically  conferring 
ipon  the  company  the  power  of  eminent  do- 
oain  in  respect  of  its  branch  roads,  because  of 
he  character  of  the  power,  it  is  difficult  to  see 
vhy  exemption  from  taxation  should  not  have 
)een  mentioned,  for  the  same  reason,  if  it  had 
>een  intended  to  extend  that  also  to  the 
)ranches.  I) or  by  a  play  upon  the  word  "  ex- 
«nd"  can  the  section  be  regarded  as  an  en- 
argement  to  the  exclusion  of  restriction.  To 
sxiend  the  powers,  rights,  and  privileges  of 
he  company  existing  as  to  the  main  road  so  as 
o  comprehend  the  branches,  may,  it  is  true, 
ye  said  to  have  enlarged  their  application,  but 
)nly  in  the  particulars  named,  and  as  restricted 
)ythe  enumeration. 

We  do  not  deny  that  exemption  from  taxa- 
ion  may  be  construed  as  included  in  the  word 
'*  privileges,"  if  there  are  other  provisions  re- 
moving all  doubt  of  the  intention  of  the.Legis- 
lature  m  that  respect  (Picard  y.  JSoit  Tenne*- 
tee,  V.  A  Q,  R.  Co,  180  U.  8.  087,  642  [82: 
1051. 1062])  but  we  have  none  such  here. 

And  in  this  connection,  some  further  obser- 
vations may  properly  be  made.  As  pointed 
out  by  the  Supreme  Court,  the  charter  as  orig- 
inally granted  was  for  the  construction  of  a 
railroad  ftom  Wilmington  to  Raleigh,  a  dis- 
tance of  somethins:  over  one  hundred  miles, 
with  a  capital  stock  of  $800,000;  and  branches 
were  authorized  under  the  sections  referred  to, 
interjected  into  the  body  of  the  act,  the  capi- 
tal being,  howeyer,  limited  to  $1,000,000.   The 
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act  of  1885  authorized  a  chanse  of  terminus 
'*  to  some  point  at  or  near  the  nyer  Roanoke," 
and  an  increase  of  the  capital  stock  to  $1,500,- 
000,  and  the  company  was  also  empowered  to 
purchase,  own,  and  possess  steamboats  and 
other  yessels  to  ply  from  Wilmington  to 
Charleston,  or  elsewhere.  The  act  of  1851  per- 
mitted an  increase  of  the  capital  stock  to 
$2,500,000.  These  acts  contained  no  exemp- 
tion of  property  from  taxation,  nor  did  the  act 
of  1867,  which  authorized  the  company  to  open 
books  for  subscription  to  build  branch  roads  to 
the  amount  of  $25,000  ner  mile,  nor  any  other 
amendatory  act  availea  of  by  the  company. 

Under  the  act  of  1885  the  road  was  built  to 
Halifax,  one  hundred  and  fifty- four  miles,  and 
by  the  acquisition  of  the  £falifax  &  Weldon 
I&ilroad  was  extended  to  Weldon,  making  a 
distance  of  one  hundred  and  six^-two  miles. 
The  findings  show  over  two  hundred  miles  in 
branch  roads.  Doubtless  these,  or  some  of 
them,  might  be  treated  as  constituting  parts  of 
the  main  line  in  fact,  but  under  the  charter 
that  term  is  applicable  to  the  line  from  Wil- 
mington to  Halifax,  or  to  Weldon,  a  consider- 
ation involved  in  another  aspect  of  the  case. 

By  section  88  of  the  act  of  1884,  the  comple- 
tion of  **  the  main  line  from  Wilmington  to 
Raleigh  within  twelve  years"  was  required, 
but  it  is  insisted  that  this  limitation  bad  no  ap- 
plication to  the  branches;  that  as  to  the  main 
line  its  construction  was  a  duty,  but  as  to 
the  branches,  their  construction  was  simply 
licensed;  and  that  under  the  acts  of  1834  and 
1885  it  was  competent  for  the  company,  at  dis- 
cretion and  at  any  time,  to  construct  branches 
from  any  point  on  its  main  road  in  any  direction 
and  to  any  point  within  the  8tate.  None  of  the 
branch  roads  were  either  commenced  or  fin- 
ished within  the  twelve  years.  The  Tarboro 
branch,  it  is  said,  was  built  in  1860.  and  the 
others,  according  to  the  findings,  within  ten 
years  prior  to  December,  18W.  We  find  noth- 
ing in  the  record  to  indicate  that  if  the  Legisla- 
ture intended  to  empower  this  compauy  to 
tessellate  the  State  with  branch  roads,  it  was 
designed  that  they  should  be  exempted  from 
the  payment  of  taxes.  Whatever  effect  the  ac- 
ceptance of  the  amendments  and  the  delay  in 
building  the  branches  may  have  had,  it  is 
quite  clear  that  their  immunity  from  taxation 
cannot  be  successfully  asserted  under  the  cir- 
cumstances. 

It  remains  to  examine  the  case  as  respects 
the  road  from  Halifax  to  Weldon. 

Under  the  amendment  of  1885  the  Wilming- 
ton Company  was  at  liberty  to  run  its  mam 
road  from  Wilmington  to  Raleigh,  or  from 
Wilmington  "  to  some  point  at  or  near  the  river 
Roanoke." 

The  Supreme  Ck>urt  held  that  Halifax  was 
the  point  on  the  Roanoke  riyer  which,  by  elec- 
tion of  the  company,  was  made  the  terminus  of 
the  main  road  as  authorized,  instead  of  Raleigh. 
This  followed  from  the  fact  that  the  company 
only  built  its  road  to  Halifax  under  its  charter, 
and  that  Weldon  was  reached  by  the  acquisi- 
tion of  the  road  of  the  Halifax  Ck>mpany  under 
the  act  of  1836,  passed  for  that  purpose. 

The  main  roiEul  of  the  Wilmington  Company 
was  exempt,  but  if  the  Halifax  road  after  its 
transfer  be  regarded  as  a  branch  or  connecting 
road,  and,  at  all  events,  as  in  law  not  a  part  oi 
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the  main  road,  then  it  was  not  within  the  ex- 
emption of  the  charter,  and  the  taxation  com- 
g lamed  of  was  not  ill^^.  It  must  be  borne 
1  mind  that  the  Halifax  road  was  constructed 
under  an  act  of  incorporation  which  did  not 
withdraw  the  property  of  the  Halifax  Com- 
pany from  taxation.  The  Legislature  appar- 
ently did  not  consider  it  necessary  to  hold  out 
•that  inducement  to  the  building  of  a  line  be- 
tween Halifax  and  Weldon,  aud  when,  for  the 
benefit  of  these  railroad  companies,  it  author- 
ized the  transaction  in  question,  it  must  be  as- 
sumed to  have  done  this  as  a  matter  of  favor 
and  not  upon  the  consideration  of  benefit  to 
the  public  by  the  creation  of  what  had  already 
been  brought  into  existence  without  any  special 
release  from  common  burdens. 

The  act  of  1836  was  an  act.  as  its  title  stated. 
*'  empowering  the  Halifax  &  Weldon  Railroad 
Company  to  subscribe  their  stock  to  the  Wil- 
mington &  Raleigh  Railroad  Company. "  This 
was  to  be  done  upon  such  terms  as  might  be 
stipulated  between  the  two  companies,  and  the 
terms  agreed  on  were  the  payment  of  the  Hal- 
ifax Company's  debts,  the  transfer  of  its  as- 
sets, and  Uie  issue  of  certificates  to  its  stock- 
holders of  their  respective  number  of  shares 
in  the  Wilmington  Company.  Upon  that  sub- 
scription being  effected,  the  act  provided  that 
"all  the  property,  real  and  personal,  owned 
and  held"  by  the  Halifax  Company  should  be- 
come vested  in  and  be  owned  and  possessed  by 
the  Wilmington  Company,  and  be  *'  owned 
and  held  and  possessed  by  the  said  company  in 
the  same  manner  that  all  the  other  property, 
real  and  personal,  which  has  been  acquired  by 
the  said  companv  is  owned,  held  and  pos 
sessed;"  and  that  the  road  of  the  Halifax  Com- 
pany *' shall  henceforward  be  deemed,  to  all 
intents,  as  well  criminal  as  civil,  a  part  of  the 
Wilmington  &  Raleigh  Railroad.  *'  The  rights 
and  privileges  of  the  Halifax  Company  there- 
upon ceased,  and  its  corporate  existence  was 
determined.  The  legal  identity^  of  the  Wil- 
mington Company  remained,  while  that  of  the 
Halifax  Company  was  destroyed;  and  although 
the  transaction  was  described  by  the  hegvuA' 
ture,  in  the  act  of  1875,  as  a  consolidation,  it 
amounted  rather  to  a  merger  or  an  amalgama- 
tion, and  need  not  be  held  to  have  resulted  in 
a  new  corporation.  But  it  by  no  means  fol- 
[300]  lows  that  the  transfer  of  the  road  of  the  one 
company  to  the  other  made  it  in  law  such  an 
extention  of  the  main  road  of  the  latter  as  to 
bring  it  within  the  exemption  from  taxation 
which,  as  we  have  seen,  was  confined  to  the 
main  road  alone.  The  main  road  built  by  the 
Wilmington  Company  under  its  charter  ter- 
minated at  Halifax.  The  prolongation  of  the 
line  to  Weldon  was  the  result  oi  acquisition 
under  another  and  different  act  required  to  be 
passed  in  order  to  allow  this  to  be  done,  and 
not  conferring  any  exemption.  As  already  in- 
dicated, if  the  construction  of  the  main  road 
could  be  presumed  to  have  been  partially  in- 
duced by  the  promise  of  exemption,  no  such 
presumption  arose  from  the  mere  legislative 
concession  of  authority  to  obtain  an  existing 
road. 

The  property  acquired  was,  indeed,  to  be 
owned,  held  and  possessed  by  the  Wilnoington 
Company  in  the  aame  manner  as  its  other 
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property,  the  real  estate  aa  in  fetmukmi 
the  personalty  as  used  and  enjoyed,  hot  tte  wif 
in  which  property  is  owned  iod  kndiai  hm 
no  necessary  relation  to  aa  exempdoa.  TW 
branch  roads  are  owned,  held  and  poiauj  a 
the  same  manner  as  the  main  road,  bat  ilc 
extent  of  the  exemption  ia  limited  by  tbe 
ter.    And  that  limitation  waaw   ~ 
nor  by  fair  implication  removed  by  the 
guage  of  the  act  of  1836. 

Central  R  d  Bhg.  Co.  t.  Georgia,  t!  U.  S. 
665.  [23:  757]  is  much  in  point.  Then  te 
Central  Company  and  the  Macon  CoopBT 
were  authorized  to  unite  and  oooaottdate  their 
stocks  and  all  their  rights,  pnviltm.  mmat 
ties,  property,  and  franchises,  under  the  wmi 
and  charter  of  the  Central  Compaoy,  mA 
thereupon  the  holders  of  the  shares  of  the  itek 
of  the  Macon  Company  became  entitled  to  (^ 
ceive  a  like  number  of  shares  of  stock  ia  He 
Central  Company,  upon  soneoderioi^  tkir 
certificates  of  stock  in  the  Macon  Cooisit 
It  was  held  that  the  conaolidatioo  did  tec 
amount  to  a  surrender  of  the  ex  stiog  ckancn 
of  both  companies,  and  the  creation  of  t  sev 
company:  that  the  purpose  and  effect  of  tte 
consohdaUon  act  were  to  provide  for  i  mews 
of  the  Macon  Company  into  the  Centnl  Ons- 
pany,  and  to  vest  in  the  latter  the  rigbii  wi 
immunities  of  the  former,  bat  not  to  eolsfr 
them;  and  that  as  the  Macoo  CoopaayUi 
its  franchises  and  property  subject  to  txntm, 
the  Central  Company,  succeeding  to  the  p«iff 
ship,  held  them  alike  sobiect  It  w«  M 
doubted  that  the  Macoo  Compaaj  wsi  is- 
tended  to  go  out  of  existence,  for,  as  aid  bf  i 
the  court  through  Mr,  Ju$Uee  Stronc,  proviaa 
was  made  for  the  surrender  of  alitbe Atfv 
of  its  capital  stock,  and  without  sCocttoUn 
it  could  not  exist  The  Oentral  Cbaptij  a^ 
sorbed  the  Macon  Company,  and  it  oeaei  • 
be,  just  as  in  the  case  at  bsLr  the  merfcrM ^ 
result  and  did  result  in  the  determioacin  d 
the  corporate  existence  of  the  Halibx  Ooa- 

In  S&uihweBtem  R  Co.  t.  Wright,  IIC  U.  8. 
231  [29: 826]  the  question  related  to  theHrtl^ 
of  the  railroad  company  for  taxes  on  diit** 
parts  of  its  road.  The  original  charter  e» 
tained  an  exemption  from  taxatkm,  sad  a  * 
two  of  the  parts  acquired  or  built  aader  a^ 
sequent  legislation,  there  waa  a  leaif arias  a 
the  right  to  tax.  A  third  diviaioB  «a  e» 
strocted  under  an  amendatory  act  gJriaca 
thority  80  to  do,  "  under  the  rulet  sMfegf 
Uons"  originally  prescribed,  but  tusul^r 
nothing  about  taxation.  As  the  origioal  dMr 
ter  was  not  the  aoorce  of  power  to  bafld  ta 
division,  it  was  deckled  that  the  enapt^ 
therein  conUined  did  not  extend  to  the  ka* 
Mr.  ChitfJvUice  Waite.  deKvefiair  tW  ^ 
ion  of  the  court,  said:  "  In  buikiimt  tMi««» 
sion  or  branch  the  company  was  pbced*wog 
the  rules  and  restoictioQs'  they  wen  ^1>^ 
to  in  building  the  original  road;  but  thsl  M 
not  necessarily  imply  an  exemption  of  tkk  la 
from  taxation  to  ttie  aame  extent  that  the  «■ 
road  was  exempted.  That  ezempiioa  «a  «■? 
for  that  road,  and  as  the  ameodiag  ^^ 
not  in  terms  or  by  fair  impKctfka  ffg  * 
exemption  to  the  additiomd  road,  vln  «* 
to  be  built  under  it,  we  OMMt  pnmm  tv 

lll€*^ 


BUTLBB  y.  GORELET. 


80a-814 


DoUiiii^  of  tbe  kind  was  iDtended,  and  that  the 
Slate  'waa  left  free  to  tax  that  road  like  other 
property.'' 

We  concur  with  the  state  court  in  the  con- 
<di£sioD8  reached,  as  sustained  by  reason  and 
autbority. 

It    appiears  from  the  record  of  the  case  of 
W%lm4ngUm  d  Wddon  Bailroad  Company  y. 
John,  A.  Beid,  that  certain  taxes  were  imposed 
in  1809  upon  the  franchise  and  rolling  stock 
of  tbe  \¥ilmington  Company  and  upoD  certain 
lots  of  land  situated  in  the  county  of  Halifax, 
f  omun^  part  of  the  property  of  the  company 
and  necessary  to  be  used  in  the  operation  of 
Us   business;   and  that  the  defendant  Held, 
sheriff   of  the  county,  had  seized  an  eogine 
and  tender  belonging  to  the  plaintiff  in  the  ef- 
fort to  collect  the  tax.    A  demand  was  made 
on  tbe  county  commissioners  to  correct  the  tax 
list  in  the  particular  of  the  leyy  against  the 
francbise  and  rolling  stock,  and  subsequently 
a  conn  plaint  was  filed  by  tbe  company  against 
tbe  sberiff,  the  county  commissioners  not  being 
made  parties,  setting  up  that  neither  the  lots 
nor  the  franchise  or  roAing  stock  were  liable 
to  be  taxed,  because  exempt  under  section  19 
of  tbe  company's  charter.    The  facts  being 
admitted,  judgment  was  entered  sustaining  the 
exemption  claimed,  and  the  sheriff  was  en- 
joined. 

The  case  was  then  taken  to  the  Supreme 
Conrt  of  the  State,  where  it  was  held  that  the 
francbise  was  liable  to  taxation,  and  the  order 
of  the  superior  court  was  reversed.    64  N.  C. 
226.     To  review  this  judgment  a  writ  of  error 
was  sued  out  from  this  court,  and  it  was  there- 
upon decided  that  •  statute  exempting  all  the 
property  of  a  railroad  company  from  taxation 
exempts  not  only  the  rolling  stock  and  real 
estate  owned  by  it  and  required  by  the  com- 
pany for  the  successful  prosecution  of  its  busi- 
ness, but  its  francbise  also,  and  the  judgment 
of  the  Supreme  Court  was  in  turn  reversed. 
Wamingtan  <ftF.  K  Co.  v.  EM,  80  U.  8.  18 
Wall.  264   [20:  568].    These  proceedings  are 
relied  on  as  an  estoppel  so  far  as  the  road  from 
Halifax  to  Weldon  is  concerned,  or  as  control- 
ling authority  in  the  premises.    We  think  they 
cannot  be  so  regarded.    The  causes  of  action 
are  not  identic^  and  the  points  or  questions 
actually  litigated  are  not  the  same.    The  dis- 
tinction between  the  road  from  Halifax  to 
Weldon  and  the  main  road  from  Wilmington 
to  Halifax  was  not  adverted  to;  and  even  if 
that  question  might  have  been  raised,  this 
suit  being  upon  a  (lifferent  cause  of  action,  the 
judgment  in  the  former  case  cannot  operate  as 
determining  what  might  have  been,  but  was  not 
biougbt  in  issue  and  passed  upon.     CromweU 
Y.,8ae  County,  94  U.  S.  851  [24: 195];    NeOitt 
y.  JBirernde  Improvement  Diitriet,  144  U.  6. 
610  [86:  562]. 

It  Is  quite  evident  that  the  former  action 
was  simply  ayailed  of  in  order  to  obtain  a  de- 
dsion  as  to  the  power  to  tax  Uie  main  line, 
and  that  no  other  point  was  controverted* 
judgment  ajfirmed* 


BENJAMIN  P.  BUTLER,  Piff.  in  Err., 

V. 

CHARLES  P.  GORELEY,  Assignee  of 
Isaac  H.  Tatlob. 

(See  8. 0.  Beporter*8  ed.  80B-81iJ 

Alabama  claim,  when  passee  to  aeaignt^  in  in* 
solvency— U.  8,  Rev,  Stat,  §  3477^in9olvency 
law  of  Maeeachusetts^effect  of  repeal  of  Bank- 
ruptcy Act. 

L  A  claim  decided  by  tbe  conrt  of  commteBioDen 
of  Alabama  claims  to  be  a  valid  claim  a^aiost  the 
United  States,  was  property  which  passed  to  the 
asBlfirnee  of  an  insolvent,  under  an  assignment 
made  prior  to  tbe  decision  of  that  court. 

&  The  assiflrnment  by  operation  of  law  to  an  as- 
signee in  Insolvency  is  not  within  the  prohibition 
of  CJ.  8.  Bev.  Stat  •  8477. 

8.  The  insolvency  law  of  Biassachusetts  is  not  un- 
constitutionaL 

4.  The  repeal  of  tbe  Bankruptcy  Act  of  the 
United  States  removed  an  obstacle  to  tbe  opera- 
tion of  tbe  insolvency  laws  of  MasBachusetts  and 
did  not  render  necessary  their  re-enactment. 

[No.  20.1 
Argued  Nov,  21,  S2,  1892.    Decided  Dec.  5, 

1892. 

FT  ERROR  to  tbe  Saperior  Court  of  the  State 
of  Massachusetts,  to  review  a  judgment  of 
that  court  entered  by  direction  of  the  Su- 
preme Court  of  that  State  in  favor  of  the 
plaintiff,  Charles  P.  €k)reley.  assignee  in  in-  . 
solvency  of  Isaac  H.  Taylor,  against  Benjamin 
F.  Butler,  for  the  amount  of  a  claim  ajzainst 
the  United  States  decided  by  the  Commission- 
ers of  Alabama  Claims.    Affirmed, 

See  same  case  below,  147  Mass.  8. 

The  facts  are  stated  in  the  opinion. 

Mr,  "Beni*  F.  Butler^  plaintiff  in  error, 
proee: 

Claims  for  damages  to  persons  or  destruc- 
tion of  goods,  not  liquidated  or  adjudicated, 
are  unassignable. 

United  Stafee  v.  OiUie,  95  U.  S.  407  (24: 503); 
Codidge  t.  Buggies,  15  Mass.  887;  Chrdner  v.  ' 
Adway,  12  Wend.  297;  North  y.  Turner,  9 
Serg.  &  R.  244:  Comegys  v,  Vasse,  26  U.  S.  1 
Pet.  212  (7:  116);  Milnor  v.  Metz,  41  0.  S.  16 
Pet.  221  (10:  943). 

Injuries  to  personal  or  real  property  do  not 
pass  by  assignment  or  in  bankruptcy. 

Shoemaker  y.  Keely,  2  U.  S.  2  Dall.  213  (1: 
358);  CDonnel  y,  Seyhert,  18  Serg.  &  R.  54; 
Dusar  v.  Murgatroyd,  1  Wash.  C.  C.  13;  Krum- 
baar  y,  Burt,  2  Wash.  C.  C.  406;  Erwin  v. 
United  StaUs,  97  U.  8.  393  (24: 1065). 

No  rights  accrued  to  the  owner  of  destroyed   • 
property,  because  the  government  has  exacted 
payment  to  itself  for  a  wrong  done  by  another    ; 
nation,  unless  by  provisions  of  the  treaty  the 

NOTB.— .<i«  to  priority  of  United  States  in  eases  of 
insolvencv^  see  notes  to  Prince  v.  Bartlett,  8: 014; 
Field  V.  United  States,  9: 94. 

As  to  assignments  with  preferences,  when  vcUid 
and  when  noU  see  note  to  Marbury  v.  Brooks,  5e 
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As  to  hanhrupt  and  insolvent  Usws  of  State^  eonstU 
tutionaHty  of;  laws  of  United  States  suspend  stats 
bankrupt  laws;  discharge  in  foreign  country  no  bair^ 
tee  note  to  Starves  v.  Orowninshield,  4: 609. 

981 


806-814 


SUPBBMB  GOUBT  OF  THE  UllITKD  StATBI. 


Ooi.Tta^ 


reclaimiog  goTernment  has  promised  to  pay  to 
its  citizens  the  claims  they  haye  against  the 
defaulting  government. 

Evstomjee  v.  Beg,  L.  R  1  Q.  B.  Div.  487, 
L.  R.  2  Q.  B.  Div.  69:  Burnard  v.  Bodo- 
eanaehi,  44  L.  T.  N.  S.  588;  WiUiami  v. 
Heard,  140  U.  S.  529  (85:  550);  Phdpi  y.  Mc- 
Donald, 99  U.  S.  298  (25:  478). 

If  there  was  any  claim  against  the  United 
States  due  the  debtor  at  the  ume  of  the  assign- 
ment, then  his  assignment  was  prohibited  by 
U.  S.  Rey.  Stat.  §  8477:  Burke  v.  Child,  88 
U.  8.  21  WalL  441  (22:  628):  United  States  y. 
GiUie,  95  U.  8.  407  (24:  508). 

The  question  again  came  before  the  court 
in  Erwin  v.  United  States,  97  U.  8.  892-897 
(24: 1065-1067);  Spofford  y.  Kirk,  97  D.  8.  484 
(24:  1032). 

The  party  when  injured  was  not  under  the 
protection  of  Massachusetts  or  its  laws,  or  on 
its  territory,  so  that. the  claim  did  not  arise 
there. 

Crapo  y.  EeUy,  88  U.  8.  16  Wall,  611  (21: 
480). 

Uncollected  claims  for  torts  do  not  pass  un- 
der the  insolvent  laws  of  Massachusetts. 

Stone  y.  Boston  d  M,  B,  Co,  7  Gray.  589. 

When  state  insolvent  laws  are  practically 
and  in  effect  bankrupt  laws,  operatioi;  in  any 
decree,  in  any  way  or  form  outside  of  the  State, 
affecting  any  property  of  a  citizen  of  that  State 
or  any  other,  such  laws  are  in  contraventi'm 
of  the  power  reseryed  to  (Congress  exclusively 
to  establish  uniform  laws  on  the  subject  of 
i)ankruptcy. 

Oflden  y.  Saunders,  25  U.  8.  12  Wheat.  218 
<6:  606);  Sturges  y.  Orotonins/iield,  17  U.  8.  4 
Wheat.  198  (4:  548). 

Messrs,  Geo.  E.  Jacobs*  duts.  Levi 
Woodbury  and  W,  H,  H,  AndretM,  for  de- 
fendant in  error: 

The  Alabama  claim  of  Isaac  H.  Taylor  and 
Its  proceeds  were  assets  in  the  jurisdiction  of 
Masjaachusetts  where  the  right  to  it  had  yested 
in  the  assignee  l>efore  Taylor's  death. 

Goreleg  v.  Butler,  147  Mass.  8, 

The  state  has  power  in  persona  oyer  persons 
In  its  jurisdiction  to  compel  them  to  do  acts  in 
respect  to  property  situated  without  the  juris- 
diction. 

CoU  y.  Cunningham,  188  U,  8.  107  (88:  588). 

It  is  immaterial  where  the  draft  was  actually 
cashed,  whether  at  Washington  or  Boston,  as 
the  fund  in  the  Treasury  is  located  as  much  in 
Bo9ion  as  in  Washington. 

Vaug7ian  y.  Northup,  40  U.  8. 15  Pet  1  (10: 
689);  Wftman  y.  Unitsd  States,  109  U.  8.  654 
(27: 1068). 

Mrs.  Taylor  had  do  right  to  the  draft  or  its 
proceeds  as  against  the  assignee,  and  Butler 
was  liable  to  defendant  in  error. 

EllioU  V,  Svartwout,  85  U.  8. 10  Pet.  187  (9: 
873);  JtfU  y.  York,  12  Cush.  196;  Wilson  y. 
Smith,  44  U.  8.  8  How.  769  (11:  822);  Quimbjf 
y.  Carr,  7  Allen,  417. 

The  res  was  in  the  jurisdiction  of  Massachu- 
setts when  this  suit  was  brought. 

8  Redfleld,  Wills,  29. 

Since  the  Act  of  Congress  of  June  24,  1812, 
foreign  administrators  haye  had  the  right  to 
sue  in  the  DistrictofO>lumbia  without  taking 
letters  there. 

Kane  y.  i\it«^,  89  U  8.  14  Pet.  88  (10:  811); 
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Vaughan  y.  Nortkup,  40  U.  8.  U  IVt  1(11: 
689). 

A  State  can  bind  perKwa  and  propo^  tai 
their  limits  when  the  oUigstioo  oi  oattnas^ 
is  not  impaired  thereby. 

Denny  y.  BenneU,  128  U.  8.  48i  (lB:4n!; 
Walworth  y.  Harris,  129  U.  8.  tO  (I!:  714 . 
Brown  y.  Smart,  145  U.  &  457  (96: 7141 

The  deed  in  fact  conveyed  Tajkv'i  tmmit 
€k)reley,  assignee. 

Williams  y.  Heard,  140  U.  &  540  (S:  fi^ 
Goreley  y.  BuOer,  147  Mast.  10. 

If  the  Alabama  Act  of  18»2  was  i 
the  gift  yested  in  Taylor  before  his 
insolvency  and  passed  to  the  assieDee. 

Ooreley  y.  Butler,  supra;  Clmtr,  Clsri.  8 
U.  8.  17  How.  815  (15:  77X 

U.  8.  Rey.  Stat.  §  8477  as  lo  aslgiaalef 
claims  against  the  United  States,  doet  aot  i9> 
ply  to  ''devolution  of  title  by  fone  of  ki« 
without  any  acts  of  the  partiea,  or  JnnilnMi  r 
assignments. 

Burke  y.  Child,  88  U.  a  21  Wan.  441 A 
623);  United  States  y.  GiHis,  95  U.  S.  4H  M 
405);  Erwin  y.  United  States,  97  C.  S  V;  i4 
1067);  Goodman  y.  Mblaek,  1(0  T  1  a 
(26:  231);  Wyman  y.  Umied  States,  1€»  U.  S 
657  (27:  1069);  Taylor  y.  Bemiss,  116  T.  S  C 
(28:  64):  St,  Paul  it  D,  B  Co.  y.  LmM  f^aki. 
112  U.S.  784  (28: 861);  BaOeyr.  UMtSeJ^lL^m. 
109  U.  S.  487  (27:  989). 

State  insolvent  laws  are  constitutioesL 

Sturges  v.  Crownin shield,  17  U.  a  4  Wkoc 
122  (4:  529):  Ogden  y.  Saunders,  25  C  S.  I! 
Wheat.  218  (6:  606);  CawU  y.  Zncharu,  %\  I 
8.  6  Pet  848  (8:  428):  BaUhtim  y.  iWr,»  U 
8.  1  Wall  228  (17:  531):  Baldwin  w.Bnk^ 
Newbury,  68  U.  8.  1  Wali.  284  (17:  Win  ^*ir 
man  v.  Loekwood,  71  U.  a  4  Waa  401  (2*^ 
482);  Bank  ef  Tennessee  y.  «^-s  58  U.  a  T 
How.  157  (15:  70);  QeiUt^ger  v.  mUm,  A 
U.  8.  246(88: 614):  Orapo  y.  KsOy,  8S  U.  & .« 
Wall.  618  (21:484);  Cock  y.  Mefatt,  4«€.  &  1 
How.  807  (12:  165);  CoU  t.  Vunmi»gktm,  IS 
U.  8.  107  (38:  588);  Br^mm,  t.  Smart,  14S  C& 
457(86:  774). 

Thecasesof  Wabash,  81.  L.dP.S,(kr 
lUinois,  118  U.  a  657  (80:  944^  t^  ^ 
Hardin,  185  U.  8.  100  (84: 128).  oa  tktpow 
to  rej^ulate  'commerce  haye  do  beariag  m  tkt 
question  at  bar. 

Be  Bahrtr,  140  U.  8. 545  (85: 9n». 

Mr.  Justice  BUtchford  delivrnd  *i 
opinion  of  the  court : 

This  is  an  action  of  contncC  braefiit  a 
the  superior  court  for  Suffolk  oooa^,  lb*- 
achusetts,  by  writ,  dated  October  II,  t^ 
returnable  on  the  first  MoodAj  of  Soft* 
1886,  by  Charles  P.  Ooreley.  wtim  J 
insolyency  of  the  estate  of  Is!aac  H.  Tay^- 
an  insolyent  debtor,  against  Bcnteii  F 
Butler,  to  recoyer  the  aum  of  $&,8i4.1S,  ^ 
interest  thereon  from  April  6,  1881  Th« 
particulars  of  the  plaintiff*a  defflaad,  m  art 
forth  in  the  writ,  are  to  the  purport  sad  m 
feet  contained  in  the  agreed  facts  hcR^S' 
after  set  forth.  The  defendant  appMn>d  " 
the  suit  and  filed  an  answer  denriai:  sU  tb 
allegations  in  the  writ  and  dcclariti«a  A 
jury  trial  waa  waived  br  a  writtas  s^ 
ment,  and  the  parties  filed  ths  foi)««iN 
statement  of  agieed  facts : 
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"Isaac  H.  Taylor,  of  Boston,  in  said 
»unt7,  meotioned  in  the  declaration,  filed 
lis  voluntary  petition  in  insolvency,  in  said 
x)untj,  June  20,  1888,  on  wliich  lie  was 
luly  adjudged  an  insolvent  debtor,  and  bis 
issignee  was  appointed  on  the  20th  dav  of 
fuly  in  the  same  year,  and  his  deed  of  as- 
lignment  was  thereupon  issued  to  him  on 
he  same  day,  a  copy  of  which  is  annexed 
ind  made  a  piu*t  hereof  and  is  marked  *  A,  * 
ind  the  plaintiff  accepted  the  same,  pro- 
ceeded to  the  discharge  of  his  duties,  and 
>ubli8hed  due  notice  of  his  appointment  in 
he  Boston  Post  in  September,  1883,  a  news- 
>aper  published  at  Boston,  Mass. 

*'The  second  and  third  meetings  of  the 
creditors  were  duly  held  and  due  notice 
ihereof  published  in  nev^spapers  at  said 
Boston  at  which  claims  were  proved,  but 
30  discharge  was  granted  to  the  insolvent. 
The  schedule  of  assets  of  said  Taylor  did 
Qot  disclose  the  claim  hereinafter  men- 
tioned. Prior  to  said  insolvency  said  Isaac 
B.  Taylor,  on  or  about  the  14th  day  of 
June,  1868,  in  or  near  latitude  23  degrees 
south,  longitude  43  degrees  west,  was  a 
passenger  on  board  the  bark  Qood  Hope, 
which  was  captured  and  burned  by  a  tender 
of  the  Confederate  cruiser  Alabama  named 
the  Georgia;  and  said  Isaac  H.  Taylor,  be- 
ing a  passenger  lawfully  on  board  said  bark 
Good  Hope,  an  American  vessel,  bv  reason 
of  said  capture  and  burning  of  said  bark, 
became  Uie  loser  ^f  his  personal  effects,  ex- 
pensea  and  othe/  losses,  amounting  in  all, 
as  he  claimed,  to  five  thousand  three  hun- 
dred BJod  fifty  dollars,  with  interest  there- 
on. 

**  Wliereui>oii,  after  Congress  had  passed  an 
Act  known  as  an  Act  in  regard  to  Alabama 
claims,  by  which  citizens  of  the  United  States 
proving  their  losses  should  be  indemnified 
out  of  uie  Treasury  of  the  United  States,  from 
the  proceeds  of  the  money  paid  to  the  United 
States  by  Great  Britain  under  the  Geneva 
award  appointed  under  the  treaty  of  Wash- 
ington, which  was  then  in  the  Treasury  of  the 
United  States,  said  Taylor  filed  his  claim  on 
the  18th  day  of  January,  1888,  which  claim 
was  duly  prosecuted  and  heard,  and  was  ad- 
judicate in  favor  of  Isaac  H.  Taylor  by  the 
Court  of  Commissioners  of  Alabama  Claims, 
in  the  sum  of  three  thousand  seven  hundred 
and  eighty-five  dollars  and  twenty-five  cents, 
actual  loss  and  damage  sustained  by  him, 
with  interest  thereon  at  the  rate  of  four  per 
cent  per  annum  from  Jime  14,  1863,  to  March 
31,  1877,  which  interest  amoimted  to  the  sum 
of  two  thousand  and  eighty-eight  dollars  and 
ninety  cents,  making  a  total  sum  adjudi- 
cated to  him  of  five  thousand  eight  himdred 
and  seventy-four  dollars  and  fifteen  cents. 
Xo  other  assets  of  value  come  to  the  hands 
of  the  plaintiff  as  assignee  aforesaid. 

*'That  on  the  20th  of  February,  1885,  a 
draft  issued  from  the  treasury,  a  copv  where- 
of, with  the  indorsements  thereon,  is  hereto 
annexed  and  made  a  part  hereof  and  is 
marked  'B,  *  pavable  to  Uie  order  of  Isaac  H. 
Tavlor,  for  said  sum,  and  was  thereupon 
duly  mailed  to  the  care  of  Benjamin  F. 
Butler,  the  defendant,  E.  J.  Hadley  and  E. 
L.  Barney,  attorneys  of  record,  at  16  Pem- 
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berton  Square,  Boston,  which  was  received 
by  them  in  due  course  of  mail. 

'•On  February  24,  1885,  Isaac  H.  Taylor 
died  at  said  Boston  intestate.    On  March  31, 

1885,  Sallie  B.  Taylor,  of  Duxbury,  Mas- 
sachusetts, the  widow  of  said  Isaac  H.  Tay* 
lor,  upon  her  petition  filed  March  7,  1885, 
and  on  giving  bond  with  sureties,  was  duly 
appointed  by  the  probate  court  of  the  Dis- 
trict of  Columbia  administratrix  of  the  per- 
sonal estate  of  said  Isaac  H.  Tavlor.  There 
has  been  no  appraisal,  nor  has  she  as  admin- 
istratrix filed  any  inventory  nor  done  any 
act,  so  far  as  the  records  show,  since  the  let- 
ters of  administration  issued  to  her. 

''That  on  April  4,  1885,  said  Sallie  B. 
Taylor  executed  a  power  of  attorney,  a  copy 
of  which  is  annexed  and  made  a  part  here- 
of, and  is  marked  'C,'  to  said  Butler,  the 
defendant,  to  indorse  said  draft  and  receive 
payment  thereon  from  the  Treasury  of  the 
United  States,  and  thereupon  said  Butler 
received  said  sum  of  five  thousand  eight 
hundred  and  seventy-four  dollars  and  fifteen 
cents :  that  said  Butler  thereafter  wards  paid, 
before  the  commencement  of  this  suit,  the 
attornev*8  fees  upon  said  draft,  amounting 
to  $1,087,  and  on   the  26th  day  of   July, 

1886,  he  paid  the  sum  of  one  hundred  and 
twenty-six  dollars  for  undertaker's  services, 
but  without  the  knowledge  of  the  plaintilf. 

**  It  is  further  agreed,  that  the  acts  passed 
June  23,  1874,  and  June  5,  1882,  made  pro- 
vision for  the  payment  of  losses  suffered 
through  certain  cruisers  called  the  incul- 
pated'cruisers,  among  which  were  the  Ala- 
bama and  her  tenders,  of  which  said  Geor- 
ffia  was  one 

"That  when  said  Sallie  B.  Taylor,  the 
widow,  applied  to  said  Butler  to  have  said 
money  paiu  to  her,  he  advised  her  that  that 
could  not  be  done  unless  she  took  out  ad- 
ministration in  the  District  of  Columbia, 
and  she  accompanied  him  to  Washington, 
and  there  applied  to  the  court  for  such  let- 
ters of  administration,  and  said  Butler,  the 
defendant,  signed  her  bond  as  such  admin- 
istratrix, she  naving  no  property  in  the  Dis- 
trict of  Columbia,  and  made  an  agreement 
with  her  to  retain  the  draft  and  the  moneys 
received  thereon  as  security  for  his  becoming 
surety  on  said  bond.  Owing  to  the  claim 
made  in  this  suit  said  administration  has 
not  yet  been  settled  and  concluded  in  said 
District,  but  awaits  the  determination  there- 
of. 

**  That  demand  was  made  upon  the  defend- 
ant for  said  draft  by  the  plaintiff  in  person, 
at  Boston,  before  the  filing  of  said  petition 
for  administration  by  said  Sallie  B.  Taylor, 
and  defendant  was  at  the  same  time  notified 
by  the  plaintiff  that  he  was  assignee,  as 
aforesaid,  of  the  estate  of  said  Taylor,  and 
that  as  such  assignee  he  was  entitled  to  the 
amount  of  said  £*aft  and  the  proceeds  there- 
on. The  treaty  of  Washington,  the  award 
of  the  arbitrators  thereunder,  and  the  acts 
of  Congress  of  June  28,  1874,  and  June  5, 
1882,  the  laws  of  Maryland  as  continued  in 
force  by  the  laws  of  the  District  of  Colum- 
bia, and  the  laws  of  the  District  of  Colum- 
bia, may  be  referred  to  and  are  made  a  part 
hereof. 
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"If  the  court  find  that  the  plaintiff  is  en- 
titled to  recover  judgmeat  shall  be  entered 
for  the  plaintiff  for  the  sum  of  forty -six 
hundred  and  sixty-one  and  'ff^  dollars,  and 
interest  thereon  from  June  1st,  1887 ;  other- 
wise, plaintiff  to  become  nonsuit." 

The  deed  of  assignment  annexed  to  the 
agreed  facts,  and  marked  ''A,"  set  forth  that 
Cbarles  P.  Qoreley  had  been  duly  appointed 
assignee  in  the  case  of  Isaac  H.  Taylor,  in- 
solvent debtor,  by  the  court  of  insolvency 
of  Suffolk  county,  and  that  the  judge  of 
that  court,  by  virtue  of  the  authority  vested 
in  him  by  the  laws  of  Massachusetts,  there- 
by conveyed  and  assigned  to  said  assignee 
all  the  estate;  real  and  personal,  of  Taylor, 
including  all  the  property  of  which  he  was 
possessed,  or  whicn  he  was  interested  in  or 
entitled  to,  on  June  20,  1888,  excepting  prop- 
erty exempt  from  attachment,  in  trust  for 
the  uses  and  purposes,  with  the  powers  and 
subject  to  the  conditions  and  limitations 
set  forth  in  said  laws.  The  deed  was  ex- 
ecuted by  the  judge  of  thextourt  of  insolv- 
ent on  July  20,  1883.         ^ 

The  draft  referred  to  in  the  agreed  facts, 
and  marked  **&,"  was  dated  February  20, 
1885,  and  was  drawn  by  the  Treasurer  of  the 
United  States  on  the  Assistant  Treasurer  at 
Boston,  Massachusetts,  pavable  to  the  order 
of  Isaac  H.  Taylor,  for  $5,874.15,  and  was 
indorsed  on  the  back  as  follows:  **Sallie 
B.  Taylor,  adm'x  of  Isaac  H.  Taylor,  by 
her  attorney  in  fact,  Benj.  P.  Butler.  Pay- 
able to  Benj.  F.  Butler,  attorney.  Author- 
ity on  file.  J.  R.  Garrison,  Dep'ty  First 
Comptroller."  It  was  paid  by  the  Treasurer 
of  the  United  States  on  April  6,  1885,  and 
was  accompanied  by  a  power  of  attorney, 
r'lnQi  marked  **C,"  dated  April  4,  1885,  executed 
l^^^]  ^  Sallie  B.  Taylor,  appointing  Benjamin 
F.  Butler  her  attorney  to  indorse  her  name 
on  said  draft,  and  to  receive  and  receipt  for 
the  money.  This  power  of  attorney  was 
duly  acknowledged  before  a  notary  public 
of  the  county  of  Suffolk,  Massachusetts,  on 
April  4,  1885. 

On  November  15,  1887,  the  case  was  heard 
on  the  agreed  facts,  by  the  superior  oourt, 
which  on  that  day  entered  a  judgment  for 
the  plaintiff  in  the  sum  of  $4,789.83.  The 
defendant  appealed  to  the  Supreme  Judicial 
Court  of  Massachusetts,  which,  on  May  4, 
1888.  transmitted  a  rescript  to  the  superior 
court,  directinj^  its  clerk  to  enter  a  judgment 
for  the  plaintiff  for  $4,661.15  and  interest 
thereon  from  June  1,  1887.  The  superior 
court,  on  June  4,  1888,  entered  a  judgment 
in  favor  of  the  plaintiff,  against  the  de- 
fendant, for  $4,943.14  damages,  $84.41  and 
costs.  The  defendant  has  brought  the  case 
to  this  court  by  a  writ  of  error. 

The  opinion  of  the  Supreme  Judicial  Court 
of  Massachusetts  is  reported  in  Qcrdey  v. 
BuUer,  147  Mass.  8.  That  court  held  that, 
under  the  insolvent  law  of  the  State,  (Pub. 
Stat.  chap.  157,  g  46)  which  provided  that 
"  the  assignment  shall  vest  in  the  assignee  all 
the  property  of  the  debtor,  real  and  personal, " 
the  claim  in  question  was  **  property ;"  that 
under  the  Act  of  Congress  of  June  5,  1882, 
chap.  195.  (22  Stat,  at  L.  98)  proceedings 
under  which  had  been  begun  by  Taylw,  on 
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January  18,  1883,  before  lifs  petftka  fs  is- 
solvency  was  filed  on  June  20, 188S,  tke 
was  property  which  pnwyd  by  the 
ment ;  that  there  was  no  force  in  tte 
tion  that  the  claim  could  not  be  aari 
insolvency  before  it  was  allowed 
Court  of  Commissioners  of  Alabaaa 
and  that  the  claim  was  dcauiy  witkia  tkr 
general  intent  of  the  Public  Statutes, 
157,  §§  44  to  46,  and  the  specific 
**  rights  of  action  for  goods  or  eisrile, 
personal." 

The  court  refused  to  consider  the 
of  the  constitutionality  of  the  state  inaol^ 
law,  holding  that  the  qoestion 
affirmatively  by  the  decision  in  Opit%  r 
Saundtn,  25  U.  S.  12  Wheat.  21S,  fe:  mm] 
and  the  cases  which  had  followed  u.  Tac 
court  further  held  that  the  actioo  ooaU  \m 
maintained  against  the  defendant ;  tkst  tht 
plaintiff  had  no  notice  of  the  prooeediM  ir- 
stituted  by  Tavlor  in  the  Court  of  Cok- 
missioners  of  Alabama  Claims  antll  TavVjr 
had  got  his  judnnent  and  a  draft  for  U* 
amount  was  in  the  defendant's  hands:  this 
then  the  plaintiff  demanded  the  draft, 
was  entitled  to  receive  it ;  that  the  fact 
the  defendant  subsequently  advised  the  wid- 
ow of  Taylor  to  take  out  adoiinistnti«B  u 
Washington,  that  she  did  so,  and  that  kr 
signed  her  bond,  with  an  agreement  thai  h» 
should  retain  the  draft  as  securi^,  oonid  a« 
better  his  case ;  that  the  effect  of  the  }wA$ 
ment  of  the  Court  of  Commissiooen  of  AU- 
bama  Claims  was  to  appropriate  a  fund  to  tkr 
claim,  and  to  transfer  the  claim  to  that  tmL 
leaving  the  question  of  title  open  to  ssb- 
sequent  litigation  in  the  ordinary  oomts ;  uaA 
that  the  statute  did  not  leave  the  tuittd 
States  subject  to  be  charged  a  • 
notwithstanding  a  payment  by  the  Ui 
States  to  the  wrong  person,  aay  oaon  i_ 
on  the  other  hand,  it  made  the  dieciaicfc  of 
commissioners'  court  concliulve  as  to  thr 

Serson  entitled  to  the  bounty  of 
tates. 

The  assignments  of  error  made  La  this 
by  the  defendant  are  as  follows:    *L  Tkst 
the  state  court,  against  the  oonteatiea  of  thr 
defendant,  held  and  declared  that  the  laws  «f 
ins  >lvency  of  the  State  could  aad  did  aAeci 
assign,  and  transfer  the  claim  of  Isaac  H 
Taylor  against  the  United  Statea,  being  is 
the  form  of  an  adjudication  of  the  Coon  «f 
Alabama  Claims,  as  asminst  his  widow.  hi» 
administratrix  in  the  District  of  OolwiW* 
2.  That  the  state  court  decided,  aniasi  tk» 
contention  of  the  defendant,  that  the  iaaolT 
ent  law  of  Massachusetts  transfened  the  rnf- 
erty  of  said  Isaac  H.  Taylor,  to  wit«  a  dalm 
against  the  United  SUttes,  erideooed  by  m 
award  of  the  Court  of   Commissi  o—ii  <f 
Alabama  Claims.    8.   That  the  state  ooan 
decided,  against  the  contentioo  of  thediff  * 
ant,  that  the  insolvent  laws  of   MaMKhi. 
setts,  as  enforced,  took  effect  wm  tht  p9- 
son  and  property  of  said  Isaac  u.  Thyler.  a* 
a  system  ox  bankruptcy,   in  oostrmvcocifla 
of  the  Constitution  and  laws  of  tht  Caliid 
States." 

We  regard  thia case  asoootrolled  hj  the  d^ 
cision  of  this  court  in  MtW— m  v.  asr<  M 
U.  S.  529  [85    560].      la  that  case,  ft  wis 
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held  that  the  decleloiiB  and  awarda  of  the 
Court  of  Commisaionen  of  Alabama  Claims, 
under  the  statutes  of  the  United  States,  were 
conclusive  as  to  the  amount  to  be  paid  on  each 
claim  adjudged  to  be  valid,  but  not  as  to  the 

Salty  cntitlS  to  receive  it ;  and  that  a  claim 
ecided  by  that  court  to  be  a  valid  claim 
against  the  United  States  was  property  which 
passed  to  the  assignee  of  a  bankrupt,  under 
an  assignment  miSe  prior  to  the  decision  of 
the  commisRioners'  oourt. 

Both  parties  to  the  present  suit  were  citi- 
zens of  Massachusetts,  and  Taylor,  at  the 
time  of  his  insolvency  and  to  the  time  of  his 
death,  resided  at  Boston.  His  wife,  who  be- 
came his  widow,  resided  at  Duxbury,  Mass- 
achusetts. The  proceeds  of  Taylor's  claim 
were  in  Massachusetts,  in  the  uiape  of  the 
draft  of  the  Treasurer  of  the  United  States, 
dated  February  20, 1885.  It  was  mailed  that 
day  to  Uie  defendant  at  Boston,  and  received 
there  in  due  course  of  mail,  previous  to  the 
death  of  Taylor,  and  was  payable  to  Tavlor's 
order  by  the  Assistant  Treasurer  of  the  United 
States  at  Boston ;  and,  after  the  death  of  Tav- 
lor,  the  proceeds  of  the  draft  were  in  the 
hands  of  the  defendant  at  Boston.  Taylor's 
claim  and  its  proceeds  became  assets  within 
the  jurisdiction  of  Massachusetts,  and  the 
right  to  them  had  there  vested  in  the  plain- 
tiff, before  the  death  of  Taylor.  No  person 
had  a  right  to  take  the  draft  or  its  proceeds 
out  of  the  jurisdiction  of  that  State,  on  the 
facts  of  this  case.  OaU  v.  Cunningham,  188 
U.  8.  107  [88:688].         f 

The  plaintiff  having  demanded  the  draft 
from  the  defendant  at  Boston,  before  Mrs. 
Tsylor  applied  for  letters  of  administration 
in  the  District  of  Columbia,  and  then  notified 
him  tiiat  the  plaintiff  was  assignee  in  insolv- 
encv  of  Taylor,  and  entitled  to  the  proceeds 
of  the  draft,  Mrs.  Taylor  had  no  right  to  them 
as  against  the  plaintiff;  and  the  defendant 
became  liable  to  the  plaintiff  for  them.  The 
defendant  had  no  right  to  withdraw  the  draft 
from  administration  in  Massachusetts,  and 
transfer  its  proceeds  to  the  District  of  Colum- 
bia for  ancillary  administration.  On  the 
death  of  Taylor,  the  attorneyship  of  the  de- 
fendant for  him  became  extinct.  The  title 
of  the  plaintiff,  as  assignee  in  insolvency, 
accrued  before  the  recovery  of  judgment  by 
Taylor  against  the  United  States  in  the  Court 
of  Commissioners  of  Alabama  Claims,  and 
before  the  death  of  Taylor. 

The  defendant  raises  the  point  that  if  there 
was  any  claim  against  the  iJnited  States  due 
to  Taylor  at  the  time  of  the  assignment  in  in- 
solvency, such  assignment  of  It  was  pro- 
hibited by  §  8477  of  the  Revised  Statutes  of 
the  United  States,  which  provides  as  follows  : 
"All  transfers  and  assignments  made  of  any 
claim  upon  the  United  States,  or  of  anv  part 
or  share  thereof,  or  interest  therein,  whether 
absolute  or  conditional,  and  whatever  may 
be  the  consideration  therefor,  and  all  powers 
of  attorney,  orders,  or  other  authorities  for 
receiving  pavment  of  any  such  claim  or  of 
any  part  or  share  thereof,  shall  be  absolutely 
null  and  void,  tmless  they  are  freely  made 
and  executed  in  the  presence  of  at  least 
two  attesting  witnesses,  after  the  allowance 
o*  such  a  claim,  the  aftcertf^iament  of  the 


amount  due,  and  the  issuing  of  a  warrant 
for  the  payment  thereof.  Such  transfers, 
assignments,  and  powers  of  attorney,  must 
recite  the  warrant  for  payment,  and  must  be 
acknowledged  by  the  person  making  tliem, 
before  an  oflicer  having  authority  to  take 
acknowledgments  of  dc^s,  and  shall  be  cer- 
tified by  the  officer :  and  it  mlist  appear  by 
the  certificate  that  the  officer,  at  the  time 
of  the  acknowledgment,  read  and  fully  ex- 
plained the  transfer,  assignment,  or  warrant 
of  attorney  to  the  person  acknowledging  the 
same." 

As  to  this  point,  the  Supreme  Judicial 
Court  of  Massachusetts  said,  that  §  8477  did 
not  apply  to  assignments  in  bankruptcy,  al- 
though upon  a  voluntary  petition  {Jbrwin 
V.  United  8tate$,  97  U.  6.  802  [24:  10651) 
and,  by  parity  of  reasoning,  did  not  apply 
to  assignments  In  insolvency.  Sections  44, 
46,  and  51  of  chapter  157  of  the  Public  Stat- 
utes of  Massachusetts  read  as  f ol  lows :  **  Sec. 
44.  The  jud^e  shall,  by  an  instrument  under 
his  hand,  assign  and  convey  to  the  assignee 
all  the  estate  real  and  personal  of  the  debtor, 
except  such  as  is  by  law  exempt  from  attach- 
ment, and  all  his  deeds,  books,  and  papers 
relating  thereto.*'  "Sec.  46.  The  assign- 
ment shall  vest  in  the  assignee  all  the  prop- 
erty of  the  debtor,  real  and  personal,  which 
he  could  have  lawfully  sold,  assigned,  or 
conveyed,  .  .  .  all  debts  due  to  the  debtor 
or  an^  person  for  his  use,  and  all  liens  and 
securities  therefore,  and  all  his  rights  of  ac- 
tion for  goods  or  estate,  real  or  personal,  and 
all  his  rights  of  redeeming  such  goods  or  es- 
tote."  *'Sec.  51.  He"  [the  assignee]  "shall 
have  the  like  remedy  to  recover  all  th'*^  estate, 
debts,  and  effects  in  his  own  name,  as  the 
debtor  might  have  had  if  no  assignment  had 
been  made."  The  Supreme  Judicial  Court 
said,  in  the  present  case,  that,  if  it  should 
be  suggested  that,  although  the  claim  was 
propertv  of  the  insolvent,  it  was  not  property 
which  he  could  have  lawfully  assigned  in 
person,  and  therefore  was  not  wiihia  the 
words  of  the  statute  of  the  State,  the  answer 
was  that  it  was  clearly  within  the  general  in- 
tent of  g§  44  and  46,  and  within  the  specific 
words,  ^rights  of  action  for  ^oods  or  estate, 
real  or  personal. "  Taylor's  rieht  vested  be- 
fore it  was  assigned  to  the  plaintiff,  and  the 
plaintiff  took  it  In  the  lifetime  of  Taylor. 

In  United  States  v.  OiUie,  05  U.  8.  407, 
416  [24:  508,  505],  this  court,  speaking  of 
^  1  of  the  Act  of  February  26,  1858,  chap.  81, 
(10  Stat,  at  L.  170)  now  embodied  in  Rev. 
Stat.  §  8477,  said,  that  there  might  be  assign- 
able claims  against  the  United  States,  which 
could  be  sued  on  in  the  court  of  claims,  in 
the  name  of  the  assignee;  and  that  ''there 
are  devolutions  of  title  by  force  of  law, 
without  any  act  of  parties,  or  involuntary 
assignments  compelled  by  law,  which  may 
have  been  in  view." 

In  Ertcin  v.  United  States,  97  U.  S.  892, 
897  [24  :  1065,  1067],  this  court  said,  speak- 
ing of  the  Act  of  1858,  that  it  applied  only 
to  cases  of  voluntary  assignment  of  demands 
against  the  government,  and  also:  *'It  does 
not  embrace  cases  where  there  has  been  a 
transfer  of  title  by  operation  of  law.  The 
passing  of  claims  to  heirs,  devisees,  or  aa- 
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Bignees,  in  bankruptcj  are  not  within  the 
eyil  at  which  the  statute  aimed ;  nor  does  the 
construction  given  by  this  court  deny  to  such 
parties  a  standing  in  the  court  of  claims. " 
■  In  Goodman  y.  Iliblaek,  102  U.  8.  556, 
[26 :  229]  the  Act  of  1858  was  under  con- 
sideration. ^  person  had  made  an  assign- 
ment, in  1860,  for  the  benefit  of  his  creditors, 
which  included  all  his  rights,  effects,  credits 
and  property  of  every  discription :  and  this 
court  held  that  the  assignment,  although  it 
covered  whatever  might  be  due  to  him  under 
a  contract  which  he  had  with  the  United 
States  for  the  tran8i>ortation  of  the  mails  in 
steam  vessels,  was  not  within  the  prohibition 
of  the  Act  of  1858,  nor  in  violation  of  pub- 
lic policy.  It  said  (p.  560)  :  **In  what  re- 
spect does  the  voluntary  assignment  for  the 
benefit  of  his  creditors,  which  is  made  bv  an 
insolvent  debtor,  of  all  hU  effeeU,  which 
must,  if  it  be  honest,  include  a  claim  against 
the  government,  difTer  from  the  assignment 
which  is  made  in  bankruptcy?  .  .  .  We 
cannot  believe  that  such  a  meritorious  act  as 
this  comes  within  the  evil  which  Congress 
nought  to  suppress  by  the  Act  of  1858. "  8ee 
niso,  Wyman  v.  HaUUad,  109  U.  8.  654  [27: 
10681  ;  Taplor  v.  Bemiss,  110  U.  8.  42 
64]  ;  WiUiams  v.  K^ird.  140  U.  8.  629 
[85:  550,  554], 

In  BaiUy  v.  Umu^  States,  109  U.  8.  482, 
488  [27:  988,  989],  the  cases  of  Erwin  v. 
United  States  and  Goodman  v.  Niblack  were 
cited  as  showing  that  there  might  be  assign* 
mcMits  or  transfers  of  claims  against  the  gov- 
ernment, such  as,  for  instance,  those  passed 
upon  in  those  two  cases,  which  were  not 
forbidden  by  the  Act  of  1858. 

In  St,  Paul  d  D,  R.  Co.  v.  United  States, 
112  U.  8.788,  786  [28:  861],  this  court  cited 
Rnrin  v.  United  Slates,  as  holding  that  the 
assignment  by  operation  of  law  to  an  as- 
signee in  bankruptcy  was  not  within  the 
prohibition  of  g  8477  of  the  Revised  Stat- 
utes ;  and  also  wodman  v.  Nihtack,  as  hold- 
ing that  a  voluntary  assignment  by  an  in- 
solvent debtor,  for  the  benefit  of  creditors, 
was  valid  to  pass  title  to  a  claim  against  Uie 
United  States ;  but  it  held  that  the  case  then 
before  it  was  within  the  prohibition  of  the 
statute,  because  it  involvea  a  voluntary  trans- 
fer by  way  of  mortgage  to  secure  a  debt, 
finally  completed  and  made  absolute  by  a 
Judicial  sale. 

As  to  the  point,  made  by  the  defendant, 
that  the  insolvency  law  of  Massachusetts  was 
unconstitutional,  we  think  there  is  no  force 
in  it,  in  view  of  the  decisions  of  this  court 
on  the  subject.  Sturges  v.  Orowninshield, 
17  U.  8.  4  Wheat.  122  [4 :  529] ;  Ogden  v. 
Saunders,  25  U.  8.  12  Wheat.  218  [6 :  606]  ; 
Boyle  V.  Zaeharie,  81   U.  8.  6  Pet.  848   [8: 


.  29; 


428]  ;  Cook  v.  Moffat,  46  U.  8.  5  How.  295 
[12 :  159] ;  Bank  of  Tennessee  v.  Bom,  68  U. 
8.  17  How.  157  [15 :  70] ;  Baldwin  v.  BaU, 
68  U.  8.  1  Wall.  228  [17 :  581] ;  BaWtrtn  v. 
Bank  of  Neusbury,  68  U.  8.  1  Wall.  284J17 : 
5841 ;  Oilman  v.  Lockwood,  71  U.  8.  4  Wall. 
409  [18 :  4821 ;  Orano  v.  KeUy,  88  U.  8.  16 
Wall.  610  [21 :  4801 ;  Cole  v.  Cunningham, 
188  U.  8.  lOT  [88 :  5881 ;  Oeainger  v.  Philippi, 
188  U.  8.  246  [88:  614]  ;  Brtnon  v.  iSbiorl,  145 
U.  8.  454  [86:  778.] 


•Nor  is  there  any  force  in  the  poaitfoD  takea 
by  the  defendant,  that  it  was  necessary,  after 
the  repeal  in  1878  of  the  Bankruptcy  Act  of 
1867,  and  of  the  provisions  of  the  Revised 
Statutes  of  the  United  States  in  regard  to 
bankruptcy,  that  the  insolvency  statute  of 
Massachusetts  should  have  been  reCnacted  in 
order  to  become  operative.  Re  Rahrer^  140 
U.  8.  545  [35 :572] .  The  repeal  of  the  Bank- 
ruptcy Act  of  the  United  States  removed  aa 
obstacle  to  the  operation  of  the  inaolveocj 
laws  of  the  State,  and  did  not  render 
essary  their  reCnactment. 

Judgment  affirmed. 


EDWARD  W.    HALUNOBR,    Appi,. 

e. 

ROBERT  DAVIS,  Jailer  of  Hudson  Oow^j. 
(See  8.  C  Reporter^  ad.  &4-a8D 

Indictment  for  murder— pUa  of  gutUy — msem 
taining  degree  of  guilt  by  the  court  amsHtm' 
tional. 


L  The  prooeedinff  In  New  Jeney  to  aeuetlain  bf 
exatDination  of  witnessee  bv  the  court  the  <!•» 
gree  of  the  crime,  where  in  an  indictmeot  for 
murder,  the  defendant  enters  a  plea  of  vulltj,  is 
constitutional  and  valid. 

S.  Trials  bad  under  the  New  Jerwy  'Katate  au- 
thorising persons  indicted  for  murder  to  pkad 
guilty  and  to  submit  the  degree  of  tbeir  guilt  to 
the  determination  of  the  court,  are  doe 
of  law. 

8.    Where  one  Indicted  for  murder, 
pleads  guilty  and  thereby  submits 


hlmsilfso 


NOTS.— jlf  to  furisdUtkmef  UntUd  StaUs 
over  common  law  ofemses^  see  note  to  Uoltad 
▼.  Ooolidge,  4:  Ui. 

.^  to  iurtodictfon  0/ fCoto  ofid  ITMUdSBotsii 
as  in  ierrittny  and  oisnss^  see  note  to  United  Stela 
▼.  Bevans«  4: 404. 

AsUiconfesskmsof  aieeumd;when€9ld»mos{ 
h/bm^  see  noU  to  Hopt  ▼.  Utah,  Wk  MHK. 

As  to  guctSfons  of  law  and  foot  for  eamt  cr , 
see  noU  to  King  r.  Delaware  Ins.  Oc  It  W. 

Law,  that  where  prisotwrWamsietsdef 
his  own  eonfssskm  m  open  amrU  the 
detsrmine  hy  soDamUUng  wttnsssss  the 
crima,  twrikl. 

The  proTlaions  of  Ber.  Stat.  I VSM.  whldi  ptortili 
that  **  if  the  offense  charged  Is  mm 
accused  be  connoted  by  coofessloa  In  open 
the  court  shall  examine  tbe  witnesses,  and 
mine  tbe  degree  of  tbe  crime,  and  proooonee  i 
tence  accordingly,**  are  eoostltatlooal  and 
CrmigT.  State,  16  L.  a  A.  868,49  Ohio  Bt. — . 

When  brougtit  to  tbe  bar  and  anmlgBed,  tke 
prisoner  either  confesses  the  eaorpt,  stands  note  of 
malice,  or  does  not  answer  directly  to  tbe  dMrgs. 
wbi(^  may  be  entered  as  a  plea  cC  not  guOty  (T  ft  t 
Qeo.  IV..  chap,  tt,  •  S):  or  pleads  to  tbe  Juriidlcoaa. 
or  in  abatemeot-or  demurs— or  pleads  apeoatty  la 
hai^-or  generally,  that  be  Is  not  guilty.  Areab. 
Oim.  Pr.  ft  PL  <6th  Am.  ed.  from  10th  lioodoo  edJ 
p.  70. 

A  prisoner  who  has  pleaded  guOty  to  a  ebargeoC 
larceny,  and  upon  whom  ssntcnce  has  been 
cannot  afterward  be  allowed  to  retract  Ms 
and  plead  not  guilty.    Reg.  ▼.  Sell,  f  Car.  ft  P.  MS. 

Where  one  pleads  guilty  to  aa  Indhnnient  fbra 

1M  r.ft. 
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•tetitte,  aothoriiiiigtlie  oourtto  determine, 
toy  the  ezamioatloo  of  wltucMoe,  the  deerree  of 
liis  BUflt,  be  is  depriyed  of  oo  rlffht  or  privlleffe 
■wltiiln  the  proteotloii  of  the  lith  AaoendmeDt  to 
tlie  17.  8.  Oonstitutioo. 

[No.  1100.1 
Submitted  Nov.  7, 18918.  Dedded  N^  t8, 189$. 

APPBA.L  from  m  Judgment  of  the  Cireuit 
Court  of  the  UDited  States  for  the  District 
of  I^ew  Jersey,  denyiDg  an  application  for  a 
writ  of  habeas  corpus  to  determine  the  leffalUy 
of  tbe  sentence  for  murder  of  Edwara  W. 
Hallinger.    Affirmed, 

The  facts  are  stated  in  the  opinion. 
Mr.  B.  F.  Rice*  for  appellant: 
Tbe  defendant  cannot  waive  his  constitu- 
tional rights  in  so  material  a  point  as  trial  by 
jury,   and  if  he  could  he  could  only  do  so 
directly  and  not  by  implication. 

A  plea  of  guilty  is  not  a  waiyer  of  a  right  to 
m  trial  by  jury. 

A  plea  of  guilty  to  a  crime  that  has  degrees 
does  not  dispense  with  the  necessity  for  a  jury 
trial  to  ascertain  the  dcme.  Hence,  so  much 
of  the  statute  of  New  Jersey  as  provides  that 
the  ludires  may  designate  the  degree  in  case  of 
confession  is  unconstitutional  and  void. 

Wartner  y.  State,  102  Ind.  51;  LemoM  y. 
J^at€,  4  W.  Va.  765;  WiUiams  v.  State,  12 
Ohio  St.  e**^.  State  y.  Holt,  90  N.  C.  700;  OHes 
▼.  State,  28  f  ex.  App.  285;  Robbine  v.  StaU,  8 
Ohio  St.  181;  Ganeemi  y.  People,  18  N.  Y.  186. 
To  constitute  the  crime  of  murder  of  the 
first  degree  it  is  essential  that  the  killing  will 
he  done  with  midice  aforethought,  that  it  be 
done  willfully,  and  also  that  it  be  done  delib- 
erately and  premeditatedly. 

StaU  T.  Shelton,  64  Iowa,  887;  FouUy.  State, 
4  G.  Greene,  500;   Bobbine  v.  State,  iupra; 


Kain  y.  State,  8  Ohio  St.  80o;  Foute  t.  State, 
8  Ohio  St  08;  People  y.  Potter,  5  Mich.  1; 
Johneon  y.  Com.  24  Pa.  886;  Schlencker  y. 
State,  9  Neb.  800;  OatdtoeU  y.  State,  41  Tex, 
86;  &Mara  y.  Com.  75  Pa.  424;  State  v.  0^^^ 
land,  58  Me.  564;  Bishop,  Grim.  Proc  C^  d91- 
605;  State  y.  MeOorm*'''\  27  Iowa.  402;  Garvejf 
y.  People,  6  Colo.  559,  45  Am.  Rep.  581. 

Mr,  C.  H.  Winfleld*  for  appellee: 

Relief  from  the  alleged  errors  or  wron^  in 
this  case  cannot  be  obtained  under  the  wnt  of 
habeas  corpus. 

Re  Wood,  140  U.  S.  287  (85:  509);  Ex  parte 
Ulrieh,  48  Fed.  Rep.  663;  Re  Shibuya  Jugiro, 
140  U.  S.  291  (85:  510). 

A  party  may  be  conyicted  on  his  own  plea 
and  confession  in  court,  and  in  such  cases  the 
interyention  of  a  jury  to  determine  his  guilt  is 
not  necessary. 

Green  y.  Com.  12  Allen,  167. 

The  constitutional  risrhts  of  an  accused  are 
not  infringed  where  two  modes  of  preferring 
a  criminal  accusation  and  two  modes  of  trial 
are  provided  by  law— one  by  indictment  and 
trial  bjr  jury,  the  other  by  a  written  accusation 
and  tnaf  by  the  court. 

Edwards  y.  StaU,  45  N.  J.  L.  419;  1  Bishop, 
Grim.  Proc.  §  759;  Whart.  Crim.  PI.  &  Pr.  788; 
State  y.  Warden,  A&Qouti.  849,  83  Am.  Rep.  27. 

A  person  ought  not  to  be  beard  to  coui plain 
of  that  to  which  he  has  consented. 

State  y.  Albee,  61  N.  H.  428;  Green  y.  C(m, 
12  Allen,  168. 

The  appellant  was  convicted  and  sentenced 
with  due  process  of  law. 

Taylor  y.  Porter,  4  Hill,  147;  Wynehnm&r  y. 
PeopU,  13  N.  T.  895;  Pennoyer  y.  Neff,  95  U. 
8.  783  (24:  572).  ft* 

The  sixth  objection  is  that  tbe  appellant  be- 
ing of  the  African  race  and  black  in  color  is 


oonspiraor,  this  oonfesslon  cares  all  errors  in  pro- 
ceedings to  trlaL  Plea  of  guilty  is  oonyiotion. 
Wright  ▼.  Beg.  14  Q.  B.  148. 

If  a  person  indicted  for  felonj  stands  mute  upon 
his  arraignment,  the  coort  may  direct  a  jury  to  be 
tfommoned  instaoter,  to  try  wliether  be  stand  mute 
otetinately  or  by  the  ylsitation  of  God:  and  if  they 
find  that  he  stands  obstinately  mute,  sentence  may 
be  passed  without  further  inquiry.  Bex  y.  Her- 
der, 1  Leach,  a  C.  188. 

Tbe  principal  case  aboye  and  the  cases  aboye 
cited,  do  not  seem  to  contravene,  when  rightly 
oonsidered,  the  principles  that  tbe  accused  is  en- 
titled to  a  trial  by  a  Jury,  and  that  when  a  trial  is 
to  be  had,  be  cannot,  in  a  capital  case,  waive  his 
rigbt  to  a  jury:  which  position  is  well  argued  in 
the  principal  case  above,  and  in  Craig  v.  State,  10 
L.  R.  A.  868, 40  Ohio  St.  — .  Some  of  the  cases  on 
tbeee  points  are  given  below. 

Right  of  trial  byfuryinorUmlnaleaeee;  right  eannU 

bev>aU)€d. 

By  tbe  United  States  Constitution  the  trial  of  all 
crimes,  except  In  cases  of  impeachment,  shall  be  by 
Jury.  Be  Smith,  10  Wend.  440;  Barron  v.  Baltimore, 
as  U.  S.  7  Pet.  243  (8  L.  ed.  072);  Baker  v.  Gordon,  28 
iDd.  204;  Boring  v.  Williams,  17  Ala.  SIO;  Walker  v. 
SauTinet,  ftS  U.  S.  90  (23: 078);  Ex  parte  IfiUigan,  71 
C7.  S.  4  Wall.  2  OB:  291);  U.  S.  Const  art  8,  •  2. 

The  7th  Amendment  to  United  States  Constitu- 
tion, preserving  the  right  of  trial  by  jury  In  dvil 
cases,  does  cot  apply  to  the  states.  Edwards  v.  El- 
Uott,  88  U.  8. 21  WaU.  688  (22: 487);  Pearson  v.  Yew- 
dall,06U.&204(24:4a8). 

The  right  of  trial  br  .lur?  shall  be  secured  to  all, 

1««  iJ.  & 


and  remain  Inviolate.  This  provision  Is  contained 
in  the  state  constitutions  as  follows,  vis:  Ala. 
Const,  art  1,  I  12;  Ark.  Const  art  2,  •  7;  Colo. 
Const  art  2,  •  28;  Conn.  Const  art.  1,  I  21;  DeL 
Const,  art  1,  •  4;  Fla.  Dec  Rights,  4;  Qa.  Const  art 
8,  •  18;  lU.  Const  art  2, 16:  Ind.  Const  art  1,  •  20; 
Kan.  Bill  of  Rights,  6;  Ky.  Const  art  18,  •  8;  Me. 
Const  art  1,  •  20;  Md.  Const  art  IS,  I  8:  Mass. 
Const  pt  1,  •  16;  Bfich.  Const  art  0,  •  27;  Neb. 
Const,  art  1,  •  0;  Nev.  Const  art  1,  •  8:  Mo.  Const 
art  2,  •  28;  N.  H.  Const  pt  1,  •  20;  N.  a  Const  art 
1,  •  19;  S,  Y.  Const  art  1,  •  2;  N.  J.  Const  art  1, 
1 7;  Ohio  Const  art  1,  •  6;  Or.  Const  art  1,  •  18;  Pa. 
Const  art  1,  •  0;  R.  L  Const  art  1,  •  15;  S.  0.  Const 
art  1,111;  Tenn.  Const  art  1,  •  0;  Tex.  Const  art 
1, 1 16:  y  t  Const  art  2,  •  81;  Ya.  Const  art  1,  •  18; 
W.  Ya.  Const  art  8,  •  18;  Wis.  Const  art  1,  •  6; 
Desty,  OaL  Const  181;  Minn.  Const  art  1, 14;  Miss. 
Const  art  1.  •  12. 

At  common  law  and  from  time  immemorial  a 
trial  jury  has  consisted  of  twelve  men.  It  is  well 
settled  that  no  other  number  of  men,  greater  or 
less,  will  meet  the  requirements  of  this  provision. 
1  Bishop,  Crim.  Proc  •  781;  1  Abbott  Law  Diet 
title  Jury;  May  v.  MUwaukee  4  M.  R.  Co.  8  Wis. 
219;  People  v.  City  &  County  Justices,  74  N.  Y.  400; 
State  V.  McClear,ll  Nev.80;  United  States  v.  Penn- 
sylvania Insurgents,  2  U.  S.  2  Dall.  886  tl:  404);  Bibel 
V.  People,  07  UL  172;  Jackson  v.  State  0  Blackf.  401; 
1  Chltty,  Crim.  Law,  606. 

The  trial  must  tw  by  a  jury  of  twelve  and  not  a 
less  number,  although  defendant  consents  thereto. 
People  V.  Ouidici,  100  N.  Y.  608. 

A  party  tried  for  a  criminal  offense  In  tbe  record- 
er^ court  of  Kalamasoo  Is  entitled  to  a  jury  of 
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by  reason  of  those  facts  deprived  of  the  equal 
protection  of  the  laws. 

This  question  was  not  raised  in  the  court 
below 

BM  V.  CkmnoUy,  111  U.  S.  687  (28: 646);  Bx 

?  arte  Virginia  (*•  Virginia  y.  Ritei,")  100  U.  a 
18  (25:  677). 

The  appellant  cannot  by  reason  of  his  race 
or  color  lawfully  claim  greater  rights  under 
the  law  than  the  white  citizen,  and  the  statutes 
of  New  Jersey  give  him  no  less. 

The  act  provides  in  express  terms  that  the 
accused  may  have  his  choice  of  two  modes  of 
determininiog  the  degree  of  his  crime,  either 
by  a  jury  on  his  plea  of  not  guiltv,  or  by 
the  court  on  his  plea  of  guilty:  and  if  he  sup- 
posed the  court  Uie  safer  mode  of  such  deter- 
mination, and  for  that  reason  pleaded  guilty, 
he  expressly  waived  the  other  mode.  Craig  v. 
State,  16  L.  R  A.  868, 49  Ohio  St.  — ;  People 
T.  Ifoll,  20  CaL  164. 

Mr,  Justice  Shiras  delivered  the  opinion 
of  the  court: 

On  the  30th  day  of  "Maj,  A.  D.  1892,  the 
appellant,  Edwarid  W.  Uallinger,  presented 
a  petition  to  the  Circuit  Court  of  the  United 
States  for  Uie  District  of  New  Jersev,  where- 
in, and  in  a  copy  of  the  record  of  the  pro- 
ceedings in  the  Court  of  Oyer  and  Terminer 
and  General  Jail  Deliverv  of  the  county  of 
Hudson,  State  of  New  Jersey,  attached  to 
said  petition  as  part  thereof,  the  following 
facts  appear : 

Hallinger,  the  appellant,  was  on  the  14th 
day  of  April,  1891,  indicted  by  the  grand 

Jury  of  Hudson  county,  for  the  murder  of  one 
lary  Hallin^r.    On  the  14th  day  of  April, 
189^«  he  pleaded  guilty,  whereupon  the  court 


ordered  the  said  plea  of  guilty  to  be  hM  ift 

""  deft 


abeyance  subject  to  said  defepdant'a 
tation  with  counsel,  then  aasij^ned  for 
purpose  of  consultation  ooDoenun^  aaid  p 
On  the  17th  day  of  April,  A.  D.  llu,  lie  de- 
fendant and  his  counaei  again  appemd  mad 
insisted  on  said  plea  of  guilty;  w] 
the  said  court  continued  said 
counsel,  and  ordered  said  def< 
present  on  Tuesday,  April  28,  189U  at »  ex- 
amination to  determine  the  d^ree  of  ni)i 
under  said  plea  to  be  then  and  tbexe  kid  by 
said  court  On  the  28th  day  of  April,  VStL 
the  court,  composed  of  Knapp  and  Lipoia* 
cott,  justices,  in  the  presence  of  the  defc 
and  his  counsel,  heard  evidence 
the  decree  of  defendant'a  guilt, 
12th  day  of  May,  1891.  the  ooort  adlnd^ed  lk» 
defendant  j^ilty  of  murder  in  the  fint  dicne. 
and  committed  him  to  the  costodj  of  te> 
jailer  of  Hudson  county  to  be  mmMw»mA  u  th* 
common  jail  of  said  county  until  Tuefliav. 
the  30th  day  of  June,  A.  D.  1891,  am  wUck 
day  he  was  condemned  to  be  hanged. 

Article  1,  section  7,  of  the  oonadtatiea  af 
the  State  of  New  Jersey  i^yvidea:  ^T%t 
right  of  a  trial  by  iury  ahall  leniAiB  lsvi»^ 
late,  but  the  Legislature  may  aatboriae  th» 
trial  of  civil  suita,  when  the  matter  in  ~ 
does  not  exceed  fifty  dollara,  by  a  jury 
men. "  Section  68  of  the  Criminal 
Act  of  the  State  of  New  Jeney 
''All  murder  which  tfiall  be  perpetrated H 
means  of  i>oison  or  by  laying  in  wait,  or  br 
any  other  kind  of  willnil,  deliberate,  mk 
premeditated  killing,  or  whi<^  ahall  be  earn- 
mitted  in  perpetraUng  or  in  attempoag  t» 
perpetrate  any  arson,  rape,  sodooay,  lufchwr 
or  burglary,  ahall  be  deemed  Draras  in  ilie 


twelve  men,  and  a  oonviotlon  hy  a  Jury  of  six  men 
wUl  be  quaked.   People  v.  Lubj,  56  MIob.  551. 

Id  the  trial  of  all  felonies,  more  especially  of 
capital  offenses,  a  Jury  of  twelve  men  is  an  indis- 
pensable reqolrBment  of  the  law.  It  is  not  a  privi- 
]ege  that  can  be  waived,  either  by  prosecutor,  or 
defendant,  or  allowed  by  court  Territory  v.  Ah 
Wah,4  Mont.  140. 47  Am.  Rep.  84i. 

Hie  riffht  to  a  trial  by  Jury  must  be  more  or  less 
under  legislative  oontroL  1  Bishop,  Crim.  Proa 
1769. 

And  It  is  held  that  a  statute  providing  that  a 
prisoner  may  elect  to  be  tried  by  court  or  by  Jury 
is  constitutional.  State  v.  Worden,  46  Conn.  848, 83 
Am.  Rep.  27;  Mu^hy  v.  State,  97  Ind.  579:  Ward  v. 
People,  80  Mich.  116;  Connelly  v.  State,  60  Ala.  89, 
81  Am.  Rep.  84. 

But  a  statute  taking  awav  the  right  of  trial  by 
Jury  entirely,  or  providing  for  a  Jury  of  lees  than 
twelve,  without  permitting  the  prisoner  to  elect  to 
be  tried  by  the  regular  common  law  Jury,  would 
be  unconstitutionaL  Nerval  v.  Bice,  2  Wis.  23; 
Vaughn  v.  Scade,  80  Mo.  600;  Tbomp.  &  M.  Juries, 
1 10;  Stokes  v.  People,  58  N.  F.  164, 171. 

The  right  of  trial  by  Jury  does  not  extend  to  the 
determination  of  the  insanity  of  a  party.  Crocker 
V.  State,  60  Wis.  558. 

Or  for  Judgment  on  a  forfeited  recognizance. 
People  V.  Quigg,  59  N.  Y.  88;  Desty,  Fed.  Const  209. 

Or  to  preliminary  inquiries  which  do  not  involve 
a  trial  of  the  merit8.or  to  cases  where  the  facts  are 
conceded.  Re  Martin,  2  Paine,  848;  United  States 
V.  Anthony,  11  Blatchf .  210. 

The  right  to  a  Jury  cannot  be  waived,  at  least  in 
capital  cases;  and  trial  by  a  greater  or  lees  number 
than  twelve  men  is  illegal  and  ^oid.   Gancemi  v. 
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People,  18  K.  Y.  128; 
Brown  v.  State,  16  Ind.  488: 
896;  Williams  V.  State,  U  Ohio  8L 
Held,  41  Mo.  470;  HiU  v.  People,  M 
v.O*Neil,48QU.2S7;  Opinion  of  J 
650;  BuUard  v.8tate,aB  Tsx.  806, 
Whallon  V.  Bancroft.  4  Minn.  Mi^ 
Tria]s,lll8;  Thomp.ftlLJiirfea,fT^  Beaftv. 
61  Miss.  577;  Moore  v.  8tate«  IS  ted.  » 
Kaufman,  61  Iowa,  878,  S3  Aoa.  Be^c  Ml 

A  conviction  of  a  fekmy,  wtitj^  Ski 
waives  a  trial  by  Jury,  Is  lllegaL  8tasav. 
66  Iowa,  426. 

And  a  waiver  by  oooseot  of  &etmm^m 
criminal  case  is  a  nnlhty.  Com.  v.  Stew,  1 
4B2:  Canceml  v.  People,  18  K.  T.  IM^  UL 

It  cannot  be  waived  by  fmpHoatloa. 
App.  6  Watts,  188;  Lauman  v.  Tooa^ 
Canceml  v.  People,  fnpni. 

A  Jury  trial  cannoi  be  waived  to  a 
tion:  hence,  where  the  facta 
the  State  and  the  aoouaed,  and 
Judge  for  his  dedsion,  it 
cedure  is  not  warranted  by  the  lav. 
90N.a7«. 

A  trial  by  Jury  may  be  waived  la  ■ 
caMS,  not  amounting  to  fetoay,  br  tta 
both  parties,  ezprsMed  In  opea 
art  1,  •  7. 

In  the  absence  of  a  statota 
fendant  in  a  criminal 
trial  by  a  Jury.    Va.  OoBst.  arik  1«  6 
Com.8tTa.66a 

That  the  accused  cannot  walvahii 
trIaL    Kiogv.8tate.8L.R.  A.fll,6r 
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Tst  degree ;  and  all  other  kinds  of  murder 
ball  be  deemed  murder  of  the  second  deme ; 
nd  the  jury,  before  whom  any  person  indict- 
d  for  murder  shall  be  tried,  shall,  If  they 
nd  such  person  guilty  thereof,  designate  by 
beir  Terdict  whether  it  be  murder  of  the  first 
r  aeocHid  degree ;  but  if  such  person  shall  be 
onricted  on  confession  in  open  court,  the 
curt  shall  proceed  by  examination  of  wit- 
esses  to  determine  the  degree  of  the  crime 
nd  giTe  sentence  accordingly."  In  his  said 
»etinon  the  defendant  alleged  that  said  sec- 
ion  68  of  the  Criminal  Procedure  Act  of  New 
ersey  is  In  violation  of  the  Constitution  of 
he  united  States  and  of  the  State  of  New 
ersey,  and  that  his  sentence  and  detention 
ire  itlegal.  He  also  states  that,  by  virtue  of 
he  statutes  and  laws  of  the  State  of  New 
fersey,  no  right  of  appeal  in  murder  cases 
ixists,  and  he  has  no  right  to  appeal  to  any 
lieher  court  in  the  state  to  review  or  annul 
;aid  illegal  judgment  and  sentence. 
Oq  the  dOth  day  of  May,  1892,  this  applica- 
ion  for  a  writ  of  habeas  corpus  was  by  the 
:;ircuit  Court  of  the  United  States  for  the 
I)  i  strict  of  New  Jersey  refused. 

It  is  contended  on  behalf  of  the  appellant 
hat  the  judgment  and  sentence  of  the  court 
>f  oyer  and  terminer  of  Hudson  county.  New 
fersey,  whereby  he  is  deprived  of  his  liberty 
tnd  condemned  to  be  hanged,  are  void,  be- 
sanse  the  act  of  criminal  procedure  of  the 
^tate  of  NeT  Jersey,  in  pursuance  of  the 
provisions  W  which  such  judgment  and  sen- 
tence were  rendered,  is  repugnant  to  the  14th 
Amendment  of  the  Constitution  of  the  United 
States,  which  is  in  these  words :  **  Nor  shall 
my  State  deprive  any  person  of  life,  liberty, 
[>r  property  without  due  process  of  law.^ 
Such  repugnancy  is  supposed  to  be  found  in 
the  proposition  that  a  verdict  by  a  jury  is  an 
essential  part  in  prosecutions  for  felonies, 
without  which  the  accused  cannot  be  said  to 
have  been  condemned  by  *'due  process  of 
law  ;*  and  that  any  act  of  a  state  legislature 
providing  for  the  trial  of  felonies  otherwise 
than  hy  a  common  law  jury,  composed  of 
bwelvo  men,  would  be  unconstitutional  and 
void. 

Upon  the  question  of  the  riffht  of  one 
charged  with  crime  to  waive  a  trial  by  jury, 
and  elect  to  be  tried  b^  the  court,  when  there 
is  a  positive  legislative  enactment,  giving 
tne  right  so  to  do,  and  conferring  power  on 
the  court  to  try  the  accused  in  such  a  case, 
there  are  numerous  decisions  by  state  courts, 
upholding  the  validity  of  such  proceeding. 
IktiUy  V.  State,  4  Ohio  St.  67 ;  DiUingTiam 
V.  8UUe,  6  Ohio  St.  2»0 ;  PtopU  v.  NoU,  20 
Cal.  164;  State  v.  Wtrrden,  46  Conn.  849; 
StaU  v.  AJbee,  61  N.  H.  428. 

If  a  recorded  confession  of  every  material 
averment  of  an  indictment  puts  the  confessor 
upon  the  country,  the  institution  of  jury  trial 
and  the  legal  dOTect  and  nature  of  a  plea  of 
guilty  have  been  very  imperfectly  under- 
stood, not  only  by  the  authors  of  the  Consti- 
tution and  their  successors  down  to  the  pres- 
ent time,  but  also  by  all  the  generations  of 
men  who  have  lived  imder  the  common 
law.  It  is  only  necessary,  in  order  to  deter- 
mine whether  the  Legislature  transcended  its 
power  in  the  act,  to  inquire  whether  it  is  pro- 
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hibited  by  the  Constitution.  The  right  of  the 
accused  to  a  trial  was  not  affected,  and  we 
can,  therefore,  have  no  doubt  that  the  pro- 
ceeding to  ascertain  the  degree  of  the  crime 
where,  in  an  indictment  for  murder,  the  de- 
fendant enters  a  plea  of  guilty,  is  constitu- 
tional and  valid.  Statutes  of  like  or  similar 
import  have  been  enacted  in  many  of  the  states, 
ana  have  never  been  held  unconstitutional. 
On  the  other  hand,  they  have  been  repeatedly 
and  uniformly  held  to  be  constitutional. 

In  Ohio  the  statute  is:  **If  the  oifcnse 
charged  is  murder  and  the  accused  be  con- 
victed by  confession  in  open  court,  the  court 
shall  examine  the  witnesses  and  determine  the 
degree  of  the  crime,  and  pronounce  sentence 
accordingly."  In  DaiUy  v.  Stoite,  the  statute 
was  held  to  be  constitutional  and  a  sentence 
thereundez  valid.  # 

The  statute  of  California  in  relation  to  this  [319] 
subject  is  in  the  identical  language  of  the 
statute  of  New  Jersey.  In  Peo^  v.  NoUy  the 
defendant  on  arraignment  pleaded  guilty. 
Thereupon  witnesses  were  examined  to  as- 
certain the  degree  of  the  crime.  The  court 
found  it  to  be  murder  in  the  first  degree  and 
sentenced  him  accordingly.  One  of  l£e  errors 
assigned  was  that,  after  the  plea  of  guilty  by 
the  defendant,  the  court  did  not  call  a  jury 
to  hear  evidence  and  determine  the  degree  of 
guilt.  The  Supreme  Court  held :  "  The  pro- 
ceeding to  determine  the  de^ee  of  the  crime 
of  murder  after  a  plea  of  guiltv  is  not  a  trial . 
No  issue  was  joined  upon  which  there  could 
be  a  trial.  There  is  no  provision  of  the  Con- 
stitution which  prevents  a  defendant  from 
pleading  guilty  to  the  indictment  instead  of 
having  a  trial  by  jury.  If  ho  elects  to  plead 
guilty  to  the  indictment,  the  provisions  of 
the  statute  for  determining  the  degree  of  the 
guilt,  for  the  purpose  of  fixing  tne  punish- 
ment, does  not  deprive  him  of  any  nght  of 
trial  by  jury." 

In  Connecticut,  the  act  of  1874  provided 
that  in  all  prosecutions  the  party  accused,  if 
he  should  so  elect,  might  be  triec  by  the  court 
instead  of  by  the  jury,  and  that,  in  such 
cases,  the  court  should  nave  full  power  to  try 
the  case  and  render  judgment.  Is  State  v. 
WoTden,  46  Conn.  849,  this  statute  was  held 
not  to  conflict  with  the  provisions  of  the  state 
constitution,  that  every  person  accused  **  shall 
have  a  speedy  trial  by  an  impartial  jury,  and 
that  the  risht  of  trial  by  jury  shall  remain 
inviolate." 

And,  of  course,  the  decision  in  the  present 
case,  of  the  highest  court  of  the  State  of  New 
Jersey  having  jurisdiction,  that  the  statute 
is  constitutional  and  valid,  sufilciently  and 
finally  establishes  that  proposition,  unless 
the  proceedings  in  the  case  did  not  constitute 
''due  process  of  law"  within  the  meaning  of 
the  14th  Amendment  of  the  Constitution  of 
the  United  States. 

That  phrase  is  found  in  both  the  5th  and 
the  14th  Amendments.  In  the  5th  Amend- 
ment the  provision  is  only  a  limitation  of  [320] 
the  power  of  the  general  government ;  it  has 
no  application  to  the  legislation  of  tiie  sev- 
eral states.  Barron  v.  Baltimore,  02  IJ.  S. 
Pet.  248,  [8 :  672].  But  in  the  14th  Amend- 
ment the  provision  is  extended  in  terms  to 
the  states     The  decisions  already  cited  suf- 
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flcienti  J  show  that  the  state  courts  hold  that 
trials  had  under  the  provisions  of  statutes 
authorizing  persons  accused  of  felonies  to 
waive  a  jury  trial,  and  to  submit  the  degree 
of  their  guilt  to  the  determination  of  the 
courts,  are  "due  process  of  law."  While 
these  decisions  are  not  conclusive  upon  this 
court,  yet  they  are  entitled  to  our  respectful 
consideration. 

The  meaning  and  effect  of  this  clause  has 
already  received  the  frequent  attention  of  this 
court.  In  Murray  v.  Boboken  Land  <fe  /.  Co, , 
59  U.  8.  18  How.  272  [15 :  872]  the  historical 
and  critical  meaning  of  these  words  was  ex- 
amined. The  question  involved  was  thb  va- 
lidity of  an  Act  of  Congress  giving  a  sum- 
mary remedy,  by  a  distress  warrant,  against 
the  property  of  an  official  defaulter,  ft  was 
contended  that  such  a  proceeding  was  an  in- 
fringement of  Uie  5th  Amendment,  but  this 
court  held  that,  **  tested  by  the  common  and 
statute  law  of  England  prior  to  the  emigra- 
tion of  our  ancestors,  and  by  the  laws  of  many 
of  the  states  at  the  time  of  the  adoption  of  this 
amendment  the  proceedings  authorized  by  the 
Act  of  Congress  cannot  be  denied  to  be'  due 
process  of  law." 

In  Walker  y.  Sauvinet,  92  U.  S.  90  [23 : 
678],  it  was  held  that  a  trial  by  jury  in  suits 
at  common  law,  pending  Id  the  state  courts, 
is  not  a  privilege  or  immunity  of  national 
citizenship  whidi  t2ie  states  are  forbidden  by 
the  14th  Amendment  of  the  Constitution  of 
the  United  States  to  abridge.  The  court,  by 
Waite,  Ch, «/.  ,*said :  **  A  State  cannot  deprive 
a  person  of  his  property  without  due  process 
of  law ;  but  this  does  not  necessarily  imply 
that  all  trials  in  the  state  courts  affecting 
the  property  of  persons  must  be  by  jury. 
This  requirement  of  the  Constitution  is  met 
if  the  trial  is  had  according  to  the  settled 
course  of  judicial  proceedings.  Due  process 
of  law  is  process  due  accoralng  to  Uie  law 
of  the  land.  This  process  in  states  is  regu- 
llated  by  the  law  of  the  State." 

In  Davidson  v.  New  Orleans,  96  U.  8.  97 

f24 :  616] ,  an  assessment  of  certain  real  estate 
n  New  Orleans  for  draining  the  swamps  of 
that  city  was  resisted,  and  brought  into  this 
court  by  a  writ  of  error  to  the  Supreme  Court 
rQ9i  1  o^  ^^®  State  of  Louisiana.  In  the  opinion  of 
1^^**J  the  court,  delivered  by  Mr,  Jtutiee  Miller, 
will  be  found  an  elaborate  discussion  of  this 
provision  as  found  in  Magna  Charta  and  in  the 
6th  and  14th  amendments  to  the  Constitution 
of  the  United  States.  The  conclusion  reached 
by  the  court  was  that  **  it  is  not  possible  to 
hold  that  a  party  has,  without  due  process 
of  law.  been  deprived  of  his  property,  when, 
as  regards  the  issues  affecting  it,  he  has,  by 
the  laws  of  the  State,  a  fair  trial  in  a  court 
of  justice,  according  to  the  modes  of  proceed- 
ing applicable  to  such  a  case."  Mr,  JuUice 
Bradley,  while  concurring  in  the  judgment 
and  in  the  general  tenor  of  the  reasoning  by 
which  it  was  supported,  criticised  the  lan- 
guage of  the  court  as  **  narrowing  the  scope 
of  inquiry  as  to  what  is  due  process  of  law 
more  than  it  should  do." 

However,  in  the  very  next  case  in  which 
the  court  had  occasion  to  consider  the  pro- 
vision, in  question,  Mr,  Justice  Bradley  was 
himself  the  organ  of  the  court  in  declaring 
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that  ''there  is  nothing  Ia  the 
prevent  any  State  from  adoptisf  sov 
of  laws  or  judicature  it  sees  fit  ur  all 
part  of  its  territory.     If  tbe  State  of 
York,  for  example,  should  see  fit  to 
the  civil   law  and  its  method  of 
for  New  York   City  and  the  ramNznd 
counties,  and  the  common  law  and  its 
of  procedure  for  the  rest  of  the  Stite, 
is  nothing  in  the  Constitution  of  tbe  Uaited 
States  to  prevent  its  doing  sa     This  wo«U 
not,  of  itself,  within  the  meaning  of  tfe  14tk 
Amendment,  be  a  denial  to  any  penoB  of  Ck» 
equal  protection  of  the  laws.     If  every  ptr- 
son  residing  or  being  in  eitl^r  portioB  oc  tk* 
State  should  be  accorded  tbe  equal . 
of  the  laws  prevailing  there,  be  oookl 
justly  complain  of  a  violation  of  tii« 
referred  to,  for  as  before  said,  it  has 
to  persons  and  classes  of  persons.    U 
that  no  person  or  class  of  persons  sball  be 
denied  the  same  protection  of  the  laws  whici 
is  enjoyed  by  other  persons  or  other  cIsms 
in  the  same  place  and  under  like  circuB 
stances.     The  14th  Amendment  does  doc  m 
fess  to  secure  to  all  persons  in  the  Uuted 
States  the  benefit  of  the  same  laws 
same  remedies.    Great  diversities  in 
respects  mav  exist  in  two  state 
only  by  an  imaginary  line.     (M  mm  mi§  ^ 
this  line  there  may  be  a  right  ef  trimi  hfjmr$^ 
and  on  the  other  nde  no  iueh  riffhl,     &cA  «Site 
preeeribei  its  oton  modes  ofjuduJal  ptstm^m^ 

.  .  .  Wherepartof  a  State  is  thickly  flit- 
tied,  and  another  part  has  but  few  ishsh- 
itants,  it  may  be  aesirable  to  have  dillcnai 
systems  of  judicature  for  the  two  portioM^ 
trial  by  jury  in  one,  for  example,  and  aol  ia 
the  other.  ...  It  would  be  an  nalar- 
tunate  restriction  of  the  powers  o€  the 
government  if  it  could  not,  in  its 
provide  for  these  various  exigencies.* 
souH  V.  Lewis,  101  U.  8.  82  [25 :  9we1. 

In^fWf^  WaU,  107  U.  &  265  [27:  5»]  U 
was  held  that  a  proceeding,  wbmby  as  s^ 
tomey  at  law  was  stricken  from  the  roll  far 
contempt,  was  within  the  jurisdiction  of  tka 
oourt  of  which  he  was  a  member,  and  vis 
not  an  invasion  of  the  constitutional  piovis- 
in  that  no  person  shall  be  deprived  of  lift, 
liberty,  or  property,  without  due  prooe»  d. 
law,  but  that  the  proceeding  itself  was  dst 
process  of  law.  The  dissent  ol  Mr.  Jw^ms 
Field  in  that  case  did  not  impugn  the  vicv 
of  the  court  as  to  what  constituted  doe  jk^ 
cess  of  law,  but  was  put  upon  the  pfopasitlaa 
that  an  attorney  at  law  cannot  be  sumsMrily 
disbarred  for  an  indictable  offense  not  es- 
nected  with  his  professional  oondocC 

One  of  the  latest  and  most  carefully  eos 
sidered  expressions  of  this  court  is  fonad  ia 
the  case  of  Hurtado  v.  Cd^fcmiA,  110  C.  S 
516  [28 :  282].     The  question  in  the 
the  validity  of  a  provision  in  the  cos 
of  the  State  of  California,  authorising 
cutions   for  felonies  by  information, 
examination  and  oommitment  by  a 
trate,  without  indictment  b^  a  grand  tary 

In  pursuance  of  that  provision  and  of  hit 
islation  in  accordance  with  it,  Hurtndo  ««a 
charged  in  an  information  with  the  rrimt  si 
murder,  and,  without  any  iavestigmtioa  «f 
the  cause  by  a  grand  jury,  was  tried,  fo^ 
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guilty,  and  coDdemned  to  deatb.    From  tbis 
Judgment  an  appeal  was  taken  to  the  8u- 
I  preme  Court  of  California,  which  affirmed 

the  judgment.  This  court,  in  reviewing  and 
afflrmine  the  judgment  of  the  Supreme  Court 
of  California,  said:  ''We  are  to  construe 
this  phrase — due  process  of  law — in  the  14th 
T92ai  Amendment  by  the  tuus  loquendi  of  the  Con- 
19X9 J  gtitution  itself.  The  same  words  are  con- 
tained in  the  5th  Amendment.  That  article 
makes  specific  and  express  provision  for  per- 
petuating the  institution  of  the  grand  jury,  so 
far  as  relates  to  prosecutions  for  the  more  ag- 
gravated crimes  under  the  laws  of  the  United 
States.  It  declares  that  'no  person  shall  be 
held  to  answer  for  a  capital  or  otherwise  in- 
famous crime,  unless  on  a  presentment  or  in- 
dictment of  a  grand  jury,  .  .  .  nor  be 
deprived  of  life,  liberty,  or  property  without 
due  process  of  law.'" 

According  to  a  recognized  canon  of  inter- 
pretation; especially  applicable  to  formal  and 
solemn  instruments  of  constitutional  law, 
we  are  forbidden  to  assume,  without  clear 
reason  to  the  contrary,  that  any  part  of  this 
most  important  Amendment  is  superfluous. 
The  natural  and  obvious  inference  is,  that  in 
the  sense  of  the  Constitution,  ''due  process 
of  law"  was  not  meant  or  intended  to  include, 
ex  id  termini,  the  institution  and  procedure 
of  a  grand  jury  in  any  case.  The  conclusion 
is  equally  irresistible,  that  when  the  same 
phrase  was  employed  in  the  14th  Amendment 
to  restrain  the  action  of  the  states,  it  was  used 
in  the  same  sense  and  with  no  greater  extent ; 
and  that  if  in  the  adoption  of  that  Amend- 
ment it  had  been  part  of  its  purpose  to  per- 
petuate the  institution  of  the  grand  jury  in 
all  the  states,  it  would  have  embodied,  as 
did  the  6th  Amendment,  express  declarations 
to  that  effect.  'Due  process  of  law  in  the 
latter  refers  to  that  law  of  the  land  which  de- 
rives its  authority  from  the  legislative  pow- 
ers conferred  «i>on  Congress  by  the  Consti- 
tution of  the  United  States,  exercis<Hl  within 
the  limits  therein  prescribed,  and  iuierpreted 
according  to  the  principles  of  the  common 
law.  In  the  14th  Amendment,  by  parity  of 
reason,  it  refers  to  the  law  of  the  land  in  each 
State,  which  derives  its  authority  from  the 
inherent  and  reserved  powers  of  the  State,  ex- 
erted within  the  limits  of  those  fundamental 
principles  of  liberty  and  justice  which  lie  at 
the  base  of  all  our  civil  and  political  insti- 
tutions, and  the  greatest  security  for  which 
resides  in  the  right  of  the  people  to  make 
their  own  laws  and  alter  them  at  their  pleas- 
ure." The  passage  from  the  opinion  otJuA- 
tiee  Bradley  in  MiMouri  v.  Lewie,  above  cited, 
is  then  quoted  with  approval. 
In  Re  KemmUr,  186  U.  8.  486  [84 :  519],  a 
[324]  fruitless  effort  was  made  to  Induce  this  court 
to  hold  that  a  statute  of  the  State  of  New 
York,  providing  that  punishment  of  death, 
should  oe  inflicted  by  an  electrical  apparatus, 
was  void  under  the  14th  Amendment,  and  it 
was  said :  "  The  enactment  of  tb  is  statute  was 
in  itself  within  the  legitimate  sphere  of  the 
legislative  power  of  the  State  and  in  the  ob- 
servance of  those  general  rules  prescribed  by 
our  systems  of  jurisprudence ;  and  the  Legis- 
lature of  the  State  of  New  York  determined 
that  it  did  not  inflict  cruel  and  unusual  pun- 
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ishment,  and  its  courts  have  sustained  that 
deteimination.  We  cannot  perceive  that  the 
State  has  thereby  abridged  tne  privileges  or 
immunities  of  the  petitioner,  or  depriv^  him 
of  due  process  of  law. " 

Applyinor  the  principles  of  these,  decisions 
to  the  case l)ef ore  us,  we  are  readily  brought 
to  the  conclusion  that  the  appellant,  in  vol- 
untarily availing  himself  of  the  provisiona 
of  the  statute  and  electing  to  plead  guilty, 
was  deprived  of  no  right  or  privilege  within 
t{ie  protection  of  the  14th  Amendment.  The 
trial  seems  to  have  been  conducted  in  strict 
accordance  with  the  forms  prescribed  by  the 
constitution  and  laws  of  the  State,  and  with 
special  regard  to  the  rights  of  the  accused 
thereunder.  The  court  refrained  from  at  once 
accepting  his  plea  of  guilty,  assigned  him 
counsel,  and  twice  adjourned,  for  a  period 
of  several  days,  in  order  that  he  might  be 
fully  advised  of  the  truth,  force,  and  effect 
of  his  plea  of  guilty.  Whatever  may  be- 
thoue:ht  of  the  wisdom  of  departing,  in 
capital  cases,  from  time-honored  procedure, 
there  is  certainly  nothing  in  the  present  rec- 
ord to  enable  this  court  to  perceive  that  the 
rights  of  the  appellant,  so  far  as  the  laws  and 
Constitution  of  the  United  States  are  con- 
cerned, have  been  in  anywise  infringed. 

Other  propositions  sre  discussed  in  the  brief 
of  the  appellant^s  counsel,  but  they  are  either 
without  legal  foundation  or  suggest  ques- 
tions that  are  not  subject  to  our  revision. 

Thejudgment  (f  the  dreuit  court  ie  afflrmed. 

Mr,  Juetiee  H&rl&n  assents  to  the  con> 
elusion,  but  does  not  agroe  in  all  the  reason- 
ing of  the  opinion. 


C.  A.  BENSON  (impleaded  with  Haxy  Raut 

aahn),  Plff,  in  Err,^ 

n, 

UNITED  STATEa 

(Bee  6.  C.  Beporter*s  ed.  8SS-338J 

Juriediction  tf  chrcvit  court  in  Fort  Leaven- 
worth reeervation — teetimony  of  leife  in  crim- 
inal caee — motion  to  etrike  out  testimony — 
one  of  twoperaone  jointly  indicted  but  tried 
eeparately,  toften  competent  tntnese — ineuffl- 
dent  exception. 

L  The  olrcult  court  of  the  United  States  has  Jurla- 
dictton  to  try  and  sentenoe  for  the  crime  of  mur- 

NOTP.— ^8  to  competency  of  witneaBeain  United 
States  corjurta  in  civil  coMAihawfar  governed  by  state 
lotos,  see  note  to  Vance  v.  Campbell,  17:  16S. 

That  persons  jntntly  indicted  cannot  he  vcitnesses 
for  each  other;  exceptions  to  the  rule;  when  xoife  of 
one  may  he  see  jnote  to  United  States  v.  Beid, 
18:  1028. 

As  to  altoTwiy  cmA  clieni  prtvOeged  communica- 
tions between;  to/ien  attorney  wUl  be  compeUed  to  tes- 
tify; how  long  privilege  continues,  see  note  to  Black- 
bum  V.  Crawford,  18:  188. 

When  one  of  two  persona  jointly  indicted  may  he  a 
wttnesa  far  the  other^  or  for  the  State  against  the 
other, 

A  defendant  li  entitled  to  the  testimony  of  ooe 
jointly  indicted  with  him,  unlem  tha  evidence  ea. 
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der  committed  on  the  Fort  Leaven  wortb  mllltaiy 
reeerration,  altbous^  committed  on  the  part 
thereof  not  used  for  military  purpoeee. 

i.  It  was  not  error  to  receiye  the  testimony  of  the 
wife  of  a  person  on  trial  for  murder  as  to  the 
mere  identlflcation  of  certain  papers  where  such 
testimony  was  received  by  consent  of  his  counsel 
and  she  was  advised  by  the  court  that  she  neod 
not  testify  unless  she  desired  to  testify. 

8l   Where  in  a  criminal  case  defendant  did  not  ob- 

.  ject  to  certain  testimony,  but  it  was  admitted  in 
the  way  suggested  and  insisted  upon  by  his  coun- 
sel, and  the  testimony  was  in  reference  to  a  sub- 
ordinate matter,  and  no  objection  was  raised  un- 
til after  the  witness  had  left  the  stand  and  the 
trial  had  proceeded  at  some  length  and  the  de- 
fendant himself  testified  to  similar  facts,  it  was 
not  error  to  deny  a  motion  to  strike  out  the  tes- 
timony. 

^  Where  one  of  two  persons  jointly  indicted  is,  by 
order  of  the  court,  tried  separately,  the  other  is 
a  competent  witness  for  the  government. 

6.  Where  no  sufBoient  exception  is  taken  to  a  rul- 
ing of  the  court,  it  will  not  be  passed  upon. 

[No.  1007.] 

Argued  Oct,  t8,Sl,  1892.  Decided  Dec.  6, 189S. 

IN  ERROR  to  the  Circuit  Court  of  the 
United  States  for  the  District  of  Kansas, 
to  review  the  conviction  and  sentence  to  death 
of  C.  A.  Benson  for  murder  committed  on  the 
Fort  Leavenworth  military  reservation.  Jf- 
firmed. 

The  facts  are  stated  in  the  opinion. 

Messrs.  A.  L.  Williams,  Leland  J.  WMy 
W.  a  Webb  and  fTm.  Dill,  for  plaintiff  in 
*rror: 

A  criminal  offense  committed  on  the  Fort 
Leavenworth  Military  Reservation,  is  not  cog- 
nizable by  the  Federal  courts,  but  is  punish- 
able exclusively  in  the  courts  of  the  State. 

MeCrachm  v.  Todd,  1  Kan.  148;  United 
States  V.  Ward,  Woolw.  17,  McCahon.  C.  C. 
199;  United  States  y.  Bailey,  1  Mclean,  284; 
MiUar  y.  StaU,  2  Kan.  174;  Clay  v.  StaU,  4 


Ean.  49;  United  Staie$  w,  £UH  Woofar.  K. 
McCahoo,  C.  C.  308;  Utnied  Strnta  t.  Tmm 
Sun,  1  DilL  271;  Fori  Luafenmmrih  B.  (k  ^. 
LcnM,  114  U.  8.  625  (29:  264);  (Memgo,  £  /.  4 
P.  R.  Co.  y.  McQlinn,  28  Kul  274.  U4i:.  S 
542  (29:270). 

The  competency  of  hoshand  or  wtfe  m  a 
witness  agamst  the  other  in  crimbal  trail  a 
the  Federal  courts,  except  by  the  AjcI  paaeft 
as  late  as  8d  March,  1887.  known  at  tke  ^^Ed- 
munds-Tucker biU,"  bis  never  ba 
authorized  or  recognized  by  Act  of 

The  competency  of  witnesKs  in  tbe 
courts  has  been,  as  a  general  mle, 
by  the  rules  of  the  common  law,  or  by 
sututes  of  the  State,  in  whiidi  tbe  FledcxBl 
is  sitting;  at  the  time  of  tbe  triaL 

The  statute  of  Kansas  bas  declared 
no  case  shall  either  (husband  or  wife)  be 
mitted  to  testify  concerning  any 
tion  made  by  one  to  tbe  ott^  dmini^ 
riage,    whether   called   wbUe   tbat 
subsisted,  or  afterwards. 

Civil  Code,  §  323. 

It  was  error  to  permit  Mrs.  Beosoa  to  toa^ 
respecting  or  concerning  tbe  letters  or 
nications  made  to  her  by  her  bosbaod 
ceived  by  her  from  him. 

SPtU  y.  BuMngton,  20  Kan.  59t:  B 
Patrick,  32  Fed.  Rep.  8G8;  Unitai 
Jones,  32  Fed.  Rep.  5(19;  Sddem  t. 
Wis.  272. 

Mary  Raatzabn  was  not  a  compelcat 
for  the  government  a^rainat  Benaon. 

Ijogan  v.   United  States,  144  0.  a2B«» 
429). 

The  rule  of  tbe  oommon  law  waa»  tbat  i  » 
defendant.  Jointly  indicted  as  a  priadpd  a 
tbe  first  degree,  and  against  wbom  tbe 
ment  was  still  pending  and  nodctenBiM 
not  a  competent  witness  for  tbe  crown  _,. 
his  co-defendant,  and  this,  wbetbcr  tbe 
was  joint  or  several.  There  aie  gra^e 
whether  be  was  under  tbe 
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^abllshes  the  existence  of  a  oonsplracy  between 
them.    Sparks  v.  Com.  89  Ky.  644. 

An  aooomplice  jointly  Indioted,  and  as  to  whom 
tbe  Indictment  has  been  disposed  of,  as  well  as  the 
wife  of  such  accomplice,  can  testify  on  behalf  of 
the  State  amUnst  his  codefendant  on  a  separate 
triaL   Adams  V.  State,  28  Fla.  6U. 

One  under  a  separate  Indictment  for  tbe  same 
•offense  Is  not  a  competent  witnesses  in  behalf  of 
the  accused,  on  objection  by  the  prosecution  that 
be  is  either  a  principal  offender  or  an  accomplice. 
Jenkins  ▼.  State,  80  Tex.  App.  879. 

A  joint  defendant  in  a  criminal  case  is  incompe- 
tent to  testify  for  the  State  afiralnst  his  codefend- 
•ant,  only  during  the  pendency  of  the  indictment; 
4ind  a  nctU  jnvsequi  entered  as  to  him  before  the 
•olosinflT  of  the  State's  evidence,  restores  his  compe- 
tency.   State  V.  Stelf el,  106  Mo.  129. 

In  the  absence  of  any  statute  on  the  subject,  a 
defendant  in  a  criminal  case  who  has  pleaded  guilty 
is  a  competent  witness  in  behalf  of  the  State 
4Mniin8t  his  codefendant.  State  v.  Jackson,  106  Mo. 
174. 

To  exclude  under  Ky.  Grim.  Code,  •  284,  the 
testimony  in  behalf  of  each  other  of  persons  jointly 
Indicted,  the  fact  tbat  there  was  a  conspiracy  must 
be  clearly  proved.  Brafford  v.  Com.  13  Ky.  L.  Bep. 
154. 

An  aooomplice  is  a  competent  witness  on  behalf 
•of  the  proseoution,  to  aid  in  establishing  a  case 

aw 


against  an  accused  peisoiuaiid  his 
subject  to  the  rules  appUoabto  t 
People  V.  0*N^  48  Hun.  M.  ASM 

An  accomplice  who  has  beeo  ft 
not  sentenced,  is  a  oompeteot 
case.   Brown  ▼.  Com.  88  Va.  M 

Upon  a  trial  f6r  murder,  an 
already  been  oonvlotad  Is 
behalf  of  tbe  oommoowealth. 
86Ky.818. 

Whether  an  aooomplloe 
upon  promise  of  mmonl^,  be 
for  the  prosecution,  rests  to  the 
United  States  v.  Hins,  88  FM.  Bo^  M 

A  person  jointly  tndlctod  witb  the 
a  competent  witness  for  tbe 
V.  State,  118  Ind.  488,  U  Crlm.  L. 

Defendants  jointly  IndloCed 
nesses  for  each  other,  altboocb  a 
charged  In  the  indictment, 
deoce  as.  In  tbe  opinion  oC  tbe  oonit« 
with  reasonable  certainty,  the 
leged  consptraoy.   Jeffries  t. 
Wright  ▼.  Com.  88  Ky.  U%  Lewis  t, 
Bep.  868. 

One  who  has  been  ooorloted  nadsr  a 
ment  Is  a  oonqMteot  wttnsss  en 
bis  oodefMidant,  wboas  fins  trial 
afTsemeot.  Sontb  t.  State,  88 
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competent  witness  In  behalf  of  his  co-defend- 
nt 

1  GreenL  Er.  §  808;  2  Russell,  Crimes,  596; 
jewit  WM  Case,  2  Fed.  Bep.  764;  King  y. 
>e9mand,  Hoy's  Rep.  154;  Bex  v.  Datis,  8 
Ceble,  186;  J&d  t.  Lafanet  6  Esp.  154;  B^g,  v. 
finioH  iMons,  1  Car  &  P.  555;  Beg,  ▼.  Oeorge, 

Car  A  M.  Ill:  22^.  t.  Qerber,  1  Temp.  &  M. 
47;  JPioople  y.  M^,  10  Johns.  95;  StaU  y. 
?ru;A,  82N.  J.  L.414. 

Some  district  and  circuit  courts  hold  that 
?here  the  State  in  which  the  Federal  court  is 
eld  has  by  statute  determined  the  qualiflca- 
ions  of  y^itnesses  in  criminal  causes,  such  State 
ule  becomes  the  rule  of  the  Federal  courts  held 
Q  such  State.  If  this  be  the  law,  then  most 
urely  it  y^as  error  in  the  court  below  to  allow 
rlrs.  Rantzi^m  to  testify.  Kansas  Crim.  Code, 
\  229. 

The  cases  of  Orqfi  y.  State,  8  Kan.  450,  and 
Turnrninffs  y.  State,  4  Kan.  225.  are  mislead- 
nir.  as  supposed  constructions  of  said  section. 


Mr.  JLm  Z.  Parker^  Ajuietant  Atty.  Qen,, 
for  defendant  in  error: 

The  murder  constituted  a  public  offense 
igainst  the  laws  of  the  United  States  and  was 
^mmitted  within  the  jurisdiction  of  the  Fed- 
eral court. 

United  Statee  y.  Outerbridge,  5  Sawy.  620; 
United  States  y.  Coppersmith,  4  Fed.  Rep.  205; 
Oould  &  Tucker's  Notes,  p.  1000. 

The  right  of  ezclusiye  legislation  carries 
with  it  the  right  of  exclusiye  Jurisdiction. 

United  States  y.  CameU,  2  Jiason,  60,  91 ;  6 
Ops,  Atty,  Gen.  577. 

£yen  to  recapture  by  military  force.  9  Ops. 
Atty.  Gen.  521. 

This  second  clause  binds  all  the  United 
Slates.  Cohens  y.  Virginia,  19  U.  8.  6  Wheat. 
264  (5:267);  Story,  Const  §  1229. 

Congress  has  the  right  to  punish  murder  in 
s  fort  or  other  place  within  its  exclusiye  juris- 
dictioD.  United  States  y.  CorneU,  2  Mason,  60. 
The  lands  of  the  resenration  were  included 
within  the  cession  made  to  the  United  States 
by  France,  and  in  1827  a  site  was  selected  by 
<Jol.  Leayen  worth  to  be  used  by  the  United 
States  as  a  militaiypost^  United  States  y. 
Stone,  69  U.  S.  2  Wall.  526  (llx  765);  Fart 
UaventDorih  B.  Co.  y.  Lovie,  114  U.  S.  525 
<29:  264). 

A  grant  of  exclusive  lecislation  carries  ex- 
clusiye legislatiye,  political,  and  judicial  Juris- 
diction. Cohens  y.  Virginia,  19  U.  S.  6 
Wheat.  422.  429  (5:  295,  297);  Story,  Const. 
^  1236  et  seq;  1  Kent,  Com.  429;  Rawle,  Const 
238;  Chicago,  B.  I.  d  P.  ft.  Co.  y.  McGlinn, 
114  U.  S.  542  (29: 270);  United  StaUs  y.  C<yrnell, 
^  Mason,  60;  Com.  y.  Clary,  8  Mass.  72; 
MiteheU  y.  TMetU,  17  Pick.  298;  Sharon  y. 
HiU,  24  Fed.  Rep.  780,  781. 

No  error  yitiating  the  yerdict,  judgment,  or 
eentence  arises  from  the  ordering  of  separate 
trials  to  the  defendants  Benson  and  Rautzahn 
at  the  instance  of  the  district  attorney.  Vnited 
States  y.  Marchant,  4  Mason,  158,  25  U.  8. 12 
Wheat.  480  (6:  700). 

No  error  was  committed  in  allowing  defend- 
ant's wife  to  testify  in  behalf  of  the  prosecu- 
tion; or  in  allowing  her  to  identify  writings 
made  by  her  husband,  or  in  admitting  the 
written  communications  as  eyidence. 
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If  there  were  any  error  in  receiying  the 
wife's  testimony  as  to  the  two  letters,  A.  and 
B,  receiyed  by  her  from  Benson,  it  would  be 
cured  by  Benson's  independent  proof  of  the 
fact.  StaU  y.  Schmidt,  M  Ean.  399,  403; 
Kinsley  y.  Morse,  40  Ean.  577,  582;  State  y. 
Fumey,  41  Ean.  115,  119. 

It  seems  to  be  settled  that  the  rule  of  a 
State  as  to  the  competency  of  a  witness  must 

grevail  in  the  Federal  courts  held  in   such 
tate. 
Under  section  215  of  the  code  of  criminal 

Srocedure  of  Eansas,  as  amended  by  Act  of 
[arch  2, 1871  (Laws.  1871,  p.  280). 

The  wife  may  be  required  to  testify  in  a  case 
where  her  husband  is  on  trial  for  a  criminal 
offense  only  in  his  behalf,  but  she  may  be 
called  and  examined  in  such  a  case  by  the  State 
where  she  yolunturily  consents  to  do  so. 

State  y.  McCord,  8  Ean.  282;  State  y.  Buff- 
ington,  20  Ean.  616:  Greenl.  Ey.  §  334. 

The  court  did  not  err  in  permitting  Mary 
Rautzahn,  co-indictee,  to  testify  as  a  witness 
for  the  government.  &ate  y.  Barrous,  76  Me. 
401,  49  Am.  Rep.  629;  Con^.  y.  Brown,  180 
Mass.  279;  Potter  y.  Third  Nat,  Bank  of 
Chicago,  102  U.  8.  164  (26:  111);  Logan  v. 
United  States,  144  U.  8.  263  (36:  429);  Bice  y. 
Minnesota  db  N,  W,  B.  Co,  66  U.  S.  1  Black, 
874  (17: 152). 

The  weij^ht  of  authority  is  in  fayor  of  the 
competency  of  the  codefendant,  who  is  not  on 
trial.  United  States  y.  Beid.  53  U.  8.  12  How. 
861  (18:  1028);  People  y.  Donnelly,  2  Park. 
Crim.  Rep.  182;  Jones  y.  State,  1  Kelly  (Ga.) 
617;  Allen  y.  State,  10  Ohio  St.  808;  Brtnon  y. 
State,  18  Ohio  St.  509;  CarroU  y.  State,  5  Neb. 
81;  Nayes  y.  StaU,  41  N.  J.  L.  429;  Witson  y. 
People,  5  Park.  Crim.  Rep.  119;  Lindsa/y  y. 
Pe^e,  68  N.  Y.  153;  TayUyrY,  People,  12 Hun, 
212;  State  y.  Barrows,  76  Me.  401,49  Am. 
Rep.  629;  State  y.  Nash,  10  Iowa,  81. 

Mr,  Justice  Brewer  deiiyered  the  opinion 
of  the  court:  ^ 

in  June,  1891,  plaintiff  in  error  was  con- 
yicted  in  the  Circuit  Court  of  the  United 
States  for  the  District  of  Eansas  of  the  crime 
of  murder,  and  sentenced  to  be  hanged.  The 
crime  was  charged  to  haye  been  committed  on 
tbeFort  Leayen  worth  military  reseryation,  in 
the  district  of  Eansas,  and  the  first  question 
presented  for  our  consideration  is  one  of  jur- 
isdiction. 

The  Fort  Leayenworth  military  reseryation 
is  within  the  territorial  boundaries  of  the  State 
of  Eansas,  as  established  by  the  Act  of  Admis- 
sion, (12  Stat,  at  L.  126)  and  though  then  the 
property  of  the  goyemment,  and  for  a  long 
time  theretofore  withdrawn  from  the  public 
lands,  as  a  military  reseryation,  was  not  ex- 
cepted from  the  jurisdiction  of  the  newly  ad- 
mitted State.  But  in  1875  the  Legislature  of 
the  State  of  Eansas  passed  an  act,  entitled  "An 
Act  to  Cede  Jurisdiction  to  the  United  States 
over  the  Territory  of  the  Fort  Leayenworth 
Military  Reseryation,"  the  first  section  oi' 
which  is  as  follows:  "That  exclusive  jurisdic- 
tion be,  and  the  same  is  hereby,  cedea  to  the 
United  States  over  and  within  all  the  territory 
owned  by  the  United  States,  and  included 
within  the  limits  of  the  United  States  military 
reseryation  known  as  th^  Fort  Leayenworth 
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TeseryatiOD  in  said  State,  as  declared  from  time 
to  time  by  the  PresidcDt  of  Ibe  United  States, 
Baviog,  however,  to  the  said  Slate  the  rieht  to 

[330J  serve  civil  or  crimiDal  process  within  said  rea- 
ervaUoD,  in  suits  or  prosecutions  for  or  on  ac- 
count of  rights  acquired,  obh'gations  incurred, 
or  crimes  committed  in  said  State,  but  outside 
of  said  session  and  reservation;  and  saving 
further  to  said  State  the  right  to  tax  railroad, 
bridge,  and  other  corporations,  their  fran- 
chises and  property,  on  said  reservation." 
Kansas  Laws,  1875.  p.  95.  This  act  was  be- 
fore this  court  for  consideration  in  two  cases: 
Fort  Leatevworth  R,  Co,  v.  Lotoe,  114  U.  S. 
525  [29:  2641;  Chicago,  R.  1.  d  P.  R,  Co,  v. 
McOiinn,  114  U.  S.  542  [29:  270].  It  was 
held  in  those  cases  that  the  act  was  a  valid 
cession  of  jurisdiction  to  the  general  govern- 
ment; and  that,  although  it  did  not  appear 
that  any  application  had  been  made  therefor 
by  the  United  States,  yet,  as  it  conferred  a 
benefit,  acceptance  of  the  cession  was  to  be 
presumed.  It  was  conceded  that  article  1. 
section  8,  of  the  constitution  was  not  applica- 
ble, as  there  was  not  within  the  terms  of  that 
section  a  purchase  of  the  tract  by  the  consent 
of  the  Legislature  of  the  State,  but  it  was  de- ! 
cided  that  while  a  State  has  no  power  to  cede 
away  its  territory  to  a  foreign  country,  yet  It 
can  transfer  jurisdiction  to  the  general  govern- 
ment. In  the  opinion  in  the  first  case,  on 
page  541,  the  court  observed:  *'In  their  rela- 
tion to  the  (general  government,  the  states  of 
the  Union  stand  in  a  very  different  position 
from  that  which  they  bola  to  foreign  govern- 
ments. Though  the  jurisdiction  and  author- 
ity of  the  general  government  are  essentially 
different  from  those  of  the  State,  they  are  not 
those  of  a  different  country:  and  the  two,  the 
state  and  general  government,  may  deal  with 
each  other  in  any  way  thev  may  deem  best  to 
carry  out  the  purpose  of  the  Constitution.  It 
is  for  the  protection  and  interests  of  the  State, 
their  people  and  property,  as  well  as  for  the 
protection  and  interests  of  the  people  generally 
of  the  United  States,  that  forts,  arsenals,  and 
other  buildings  foj*  public  uses  are  constructed 
within  the  states.  As  instrumentalities  for  the 
execution  of  the  powers  of  the  general  gov- 
ernment, they  are,  as  already  said,  exempt 
from  such  control  of  the  states  as  would  de- 
feat or  impair  their  use  for  those  purposes, 
and  if,  to  their  more  effective  use,  a  cession  of 
legislative  authoritv  and  political  jurisdiction 

[3312  by  the  State  would  be  desirable,  we  do  not 
perceive  any  objection  to  its  ^ant  by  the  Leg- 
islature of  the  State."  And  m  the  opinion  in 
the  second  case,  on  pase  546,  the  prior  decis- 
ion was  interpretea  in  these  words:  **We 
also  held  that  it  is  competent  for  the  Legisla- 
ture of  a  State  to  cede  exclusive  jurisdiction 
"iver  places  needed  by  the  general  government 
h)  the  execution  of  its  powers,  the  use  of  the 
places  being,  in  fact,  as  much  for  the  people 
of  the  State  as  for  the  people  of  the  United 
states  generally,  and  such  jurisdiction  neces- 
sarily end  ins:  when  the  places  cease  to  be 
used  for  those  purposes." 

It  is  contended  by  appellant's  counsel  that, 
within  the  scope  of  those  decisions,  jurisdic- 
tion passed  to  the  general  government  only 
over  such  portions  of  the  reserve  as  are  Act- 
ually used  for  military  purpoees,  and  that  the 
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particalar  part  of  the  roerve  on 

crime  charged  was  committed  was 

for  farming  purposes.    But  ib  matteiim  of 

kind  the  courts  foUow  the  actioo  of 

ical  department  of  the  KowenaaeaL 

tire  tract  had  been  legalfy  reserved  for  iuiitai7 

purposes.      United  StaUt  t.  8Bpjm.  08  U.  &. 

2  Wall.  525,  537  [17:  765,  707]. 

ter  and  purposes  of  its  oocapatioo    hai 

been  officially  and  legally  catabiiabcd  bj 

branch  of  the  government  which  has 

over  such  matters,  it  is  not  opeo  to  the 

on  a  question  of  jurisdiction,  to  iDquine  what 

may  be  the  actual  uses  to  which  any  poetkr 

of  the  reserve  is  temporarily  puU 

therefore,  jurisdiction  in  the  circuit  ( 

and  the  first  contention  of  pontiff 

must  be  overruled. 

A  second  important  question  ai 
admission  of  the  testimony  at  the  wife  of 
defendant.  She  was  called  by  the  goi 
and  testified,  as  to  six  slips  and  two 
that  they  were  in  the  handwriting  of  tbs  dr- 
fendant,  and  that  the  letters  were  rocriptrf 
by  her  through  the  mail.  This  was  alB  sf 
her  testimony,  it  was  received 
lection.  Not  only  was  there  no 
but  the  court  followed  the  soi^gestioiMi  of 
defendant's  counsel  in  respect  to  its 
sion.  The  record  shows  that»  when  i 
called  as  a  witness,  the  defeodaot's 
stated:  '*The  woman  upon  the  stand  m  tka 
wife  of  the  defendant  I  desire  tbsa  As 
court  shall  be  satisfied  of  that  by 
quiries  in  order  that  tho  fact  may  be 
lished  and  then  I  wish  b«  *  io  be 
that  she  cannot,  except  with  bi 
will  and  voluntary  consent,  be  used  a 
ness  against  him.  She  li  bis  lawful 
Thereupon  some  colloquy  took  place 
the  court  and  counsel,  m  which  tbe 
not  in  terms  consenting  that  abe  be 
and  examined  as  a  witness,  yet 
objection  thereto,  insisted  sgain  aad 
that  she  be  advised  that  she  nee 
unless  she  desired  to  testify.  Tbeteupoa  tkit 
court  ruled  that  she  should  be  ao  mMmL 
and  did  in  fact  so  advise  bcr. 

Again,  the  letters  and  slips  bavfar  tas 
identified  by  Mrs.  Benson,  were  letdied  h 
evidence;  and  beine  written  tn  Qenaaa,  m 
interpreter  was  called  to  translate  tbem  to  As 
jury.  The  defendant  declared,  while  be  was 
translating,  that  he  was  doing  so  iuujueujy. 
and  afterwards  went  upon  Uie  stand  ss  a 
witness  in  his  own  behalf,  and  gate  wksa 
he  called  a  correct  translation;  and  be  did  asi 
confine  himself  to  this,  but  w 
and  testified  that  he  wrote  the  leOcta 

If  this  were  all  that  appeared  in  tbe 
there  would  be  no  shaaow  of  a  quesrioa;  Isr 
if  a  party  does  not  object  to  testinoo j.  be  cas- 
not,  afterwards  be  heard  to  sav  tbat  tbevt  m 
error  in  receiving  it  But  after  Mrs. 
had  left  the  stand,  and  several  ocber 
had  been  examined,  the  defendant 
a  motion  to  strike  out  h»  tesUinoav  oa  tkr 
groand  that  it  was  incompetent;  whn 
was  overruled,  and  exoeptioo  taken. 

At  common  law,  an  obJecthMi  to  lbs 
petency  of  a  witness  on  the  crooad  of 
was  required  to  be  made  before  bis 
tion  in  chief;  or  if  his  interest  wai 
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known .  m  toon  m  it  wm  dltcofered.  1  Green- 
leaf.  £▼.  ^  421.  And  the  rale  was  the  tune  in 
criminal  m  in  dril  caaet.  Roscoe,  Grim.  £▼. 
124;  Com.  ▼.  Qtten,  17  Man.  68a  Tested  hf 
that  rule,  the  attempt  to  get  rid  of  the  testi- 
mony of  Mm.  Benson,  by  a  motion,  lone  after 
its  admission,  to  strike  it  from  the  recora,  was 
too  late.  The  defendant  by  not  objecting  to 
ber  testimony  at  tbe  time  it  was  offered. waiTed 
tbe  objection.  But  if  tbat  rigorous  rale  does 
Doi  now  preTail,  and  a  party  has  a  right  at  any 
time,  bv  motion  to  strike  out,  to  secure  tbe  re- 
moval from  a  case  of  objectionable  and  incom- 
petent testimony,  still  we  think  no  substantial 
error  can  be  adjudged  in  orerraling  this  mo- 
tkm;  for  here  not  only  did  the  defendant  not 
object  to  this  testimony,  but  oo  the  contrary 
it  was  admitted  in  the  way  suggested  and  in- 
sisted upon  by  his  counsel  The  court  accepted 
tbe  suggestions  of  such  counsel,  and  gave  tbe 
witness  the  advice  and  directions  urged.  The 
testimony  was  in  reference  to  a  subordinate 
matter ^mere  idenliflcalion  of  certain  papers. 
No  objection  was  raised  until  after  the  witness 
had  left  the  stand  and  that  the  trial  had  pro> 
ceeded  at  some  length,  and  when,  perhaps, wit- 
new  br  whom  the  same  fact  could  have  been 
cstablbhed  were  discharged,  or  when  too  late 
to  obtain  other  witnesses  bV  whom  it  could 
have  been  proved,  and  the  clefendant  himself, 
as  a  witness  in  his  own  behalf,  testified  as  to 
having  written  the  letters.  Under  these  cir- 
cumstances we  do  not  think  there  was  error  in 
ovemillna  this  motion  to  strike  out 

Tbe  third  principal  point  upon  which  de- 
fendant relies  la  this:  Hary  Rautzahn,  the 
daughter  of  the  murdered  woman,  was  Jointly 
indicted  with  the  defendant.  A  severance  m  as 
ordered  bv  the  court,  and  on  thia  trial  of  de- 
fendant hfs  codefendani,  Mary  Rautsahn,  was 
called  and  examined  as  a  witness  for  the  gov- 
ernment, and  this  examination  was  before  anjr 
disposition  of  the  case  as  against  her.  Authori- 
ties on  thia  question  are  conflicting.  The  fol- 
lowing sustain  the  ruling  of  tbe  drcuit  court: 
8iaU  V.  BrUn,  82  N.  J.  L.  414;  Aovet  v.  8tai4, 
41  N.  J.  L.  418;  Ndand  v.  StaU.  19  Ohio,  181; 
AUen  V.  State,  10  Ohio  St  2»7:  Jonm  v.  8taU^ 
1  Kelly  (Oa.)  610;  HaUr.  Barrow,  ttUe,  401. 
In  this  last  case  la  oulte  a  discussion  of  the 
question  by  Peters,  C'A.  /.,  and  review  of  tbe 
author itiea.  ^  We  quote  from  the  opinion :  "As 
a  question  slmplv  at  common  law,  although 
there  la  a  contndiction  in  the  cases,  the  pre- 
ponderance of  authority  seems  to  favor  the  ad- 
mission cf  a  codefeodsnt,  not  on  trial,  as  a  wit- 
oese,  if  called  by  the  prosecution.  There  is 
very  much  less  authority  allowing  him  to  be 
sworn  as  a  witness  for  the  defense.  Whether 
the  distinction  be  a  sensible  one  or  not,  it  has 
prevailed  extensl/elv.    •    .    . 

"Most  of  the  authors  oo  evidence  evidently 
adopt  the  view  that  the  testimony  Is  admissible 
when  offered  by  tbe  Bute.  Although  but  lit- 
tle authority  is  adduced  to  support  tneir  state- 
menu,  and  the  doctrine  Is  not  very  clearly  or 
positively  stated  in  aome  Instances.  sdU  such  a 
general  concurrence  of  favorable  expreaiion 
has  much  weight  upon  the  question.  It  grtes 
far  to  show  the  common  opinion  and  prscuce. 
Hawk.  P.  C.  book  2,  chap.  48,  $  20;  1  Hale, 
P.  C.  806;  2  SUrkie,  £v.  11;  Roscoe,  Crim. 
£v.  (2th  ed.)  180, 140;  2  Russell,  Crimea,  267. 
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Mr.  Wharton  mjn:  *An  accomplice  is  a  corn* 
patent  witness  for  the  prosecution,  although 
his  expectation  of  pardon  depends  upon  the 
defendant's  conviction,  and  although  he  Is  a 
codefendant,  provided  in  the  latter  case  his 
trial  Is  severed  from  that  of  the  defendant 

S^inst  whom  he  is  offered.'  Whart  Crim. 
V.  (8th  ed.)  8  482.  Mr.  Oreenleaf  statoa  the 
same  rule.  He  says:  The  usual  course  is,  to 
leave  out  of  the  Indictment  thoee  who  are  to  be 
called  as  witnesses,  but  it  noiakea  no  difference 
as  to  the  admissibility  of  an  accom|dlce,wheth- 
er  he  is  indicted  or  not,  if  he  has  not  been  put 
on  his  trial  at  the  same  time  with  hia  compan* 
ions  in  guilt    1  GreenL  £v.  §  872." 

Referring  to  the  English  authorities,  it  has 
there  been  held  that,  at  common  law,  and  In* 
dependently  of  any  statute,  when  two  persons 
Jointly  indicted  are  tried  together,  neither  to  a 
competent  witness,  but  that  if  one  is  tried  sepa- 
rately, the  other  is  a  competent  witness  agslnsi 
him,  because,  as  observed  by  Mr.  Justice  Black- 
burn, 'nhe  witness  was  a  party  to  the  record, 
but  had  not  been  given  in  charge  to  the  same 
lury."  Bea,  v.  ^vne,  L.  R  1  C.  C.  842,  864; 
wineor  v.  Beg.  L.  R.  1  Q.  B.  820. 

But  it  Is  said  that  this  court  baa  already 
practically  decided  this  question  in  the  case  or 
United  Aatee  v.  Bieid.  68  U.  8.  12  How.  861 
[18: 1028].  The  precise  question  in  that  case 
vras  as  to  the  right  of  the  defendant  to  call  hIa 
codefendant,  and  not  tbat  of  the  government 
to  call  the  codefendsnt,  and  a  dIsSnction  has 
been  recognized  between  the  two  cases.  It  Is 
true  that  the  reasons  given  for  the  exclusion  of 
the  witness  In  one  are  largely  the  same  as  those 

f^iven  for  hIa  exclusion  in  the  other,  to  wit» 
Dterest  and  being  party  to  the  record;  but  pub* 
lie  policy  la  also  urged  in  favor  of  the  exdu* 
sloo  of  one  defendant  as  a  witness  for  his  co- 
defendant,  for  each  would  tnr  to  swear  the 
other  out  of  the  charge.  A*^  aa  the  distinc- 
tion prevailed,  whether  founded  on  satisfac- 
tory reasons  or  not,  la  sufficient  to  Justify  us  In 
holding  thut  that  case  la  not  decisive  of  this. 
Further,  the  stress  In  that  ciie  was  not  oo  this 
question.  The  defendant  was  indicted  and 
tried  in  the  Circuit  Court  of  the  United  Sutes 
for  the  District  of  Virginia.  A  sutute  had 
been  passed  in  that  State,  in  terms  permiuing 
a  oodefendant  when  not  Jointly  tried  to  testify 
in  favor  of  the  one  oo  trial,  and  that  statute 
was  inv(dced  aa  securing  the  competency  of  tbe 
witness,  snd  the  question  which  wss  ducuMed 
was  whether  the  eiisting  statute  law  of  Vir- 
ginia controlled,  and  it  was  held  that  it  did  not 
and  that  the  question  was  to  be  determined  by 
the  common  law  as  it  stood  in  Virginia  at  tbe 
date  of  the  Judiciary  Act  of  1789.  It  wss  ss- 
sumed  both  in  this  court  and  in  the  circuit 
court  (8  Hughes,  609,  682,  640)  that  by  that 
law  the  codeftndant  vras  Incompetent.  It  was 
not  aiflrmed  that  such  was  the  rule  in  tbe 
mother  country  or  in  the  other  states  of  the 
Union.  We  do  not  feel  ourselves,  therefore, 
precluded  br  that  case  from  examining  this 
questioo  te  the  light  of  general  authority  snd 
sound  Tiuoa. 

In  this  examination  it  is  well  to  consider 
upon  what  reasons  the  codefendant  was  ex- 
cluded. They  were  substantially  two:  Urst, 
that  he  was  interested;  and,  second,  tbat  he 
was  a  party  to  the  record.     It  is  familiar 
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knowledge  that  the  old  oommon  law  carefully 
ezcludea  f  rom  the  witness  stand  parties  to  the 
record,  and  those  who  were  interested  in  the 
result;  and  this  rule  extended  to  both  civil  and 
criminal  cases.  Fear  of  perjury  was  the  rea- 
son for  the  rule.  The  exceptions  which  were 
engrafted  upon  it  were  only  those  which 
sprang  from  the  supposed  necessities  of  the 
case,  and  were  carried  no  further  than  such 
necessities  demanded.  So  late  as  1842  it  was  a 
[336]  question  doubtful  enough  to  be  sent  on  cer- 
tificate of  division  to  this  court,  whether  the 
owner  of  goods  stolen  on  the  high  seas  was  a 
competent  witness  on  the  trial  of  the  party 
accused  of  the  larceny,  the  statute  providing 
for  the  punisbmenC»of  the  offense  enacting  that 
the  party  convicted  should  be  fined  not  ex- 
ceeding fourfold  the  value  of  the  property 
stolen — the  one  moiety  to  be  paid  to  the  owner 
and  the  other  to  the  informer.  And  after  a 
full  discussion,  in  an  opinion  by  Mr,  Justice 
Story,  it  was  resolved  in  favor  of  the  com- 
petency of  the  witness.  United  States  v.  Mur- 
phy, 41  U.  S.  16  Pet.  203  [10:  937.]       • — 

Nor  were  those  named  the  only  grounds  of 
exclusion  from  the  witness  stand;  conviction 
of  crime,  want  of  religious  belief,  and  other 
matters  were;  held  sufficient.  Indeed,  the 
theory  of  tbe  common  law  was  to  admit  to  tbe 
witness  si^and  only  those  presumably  honest, 
appreciating  tbe  sanctity  of  an  oath,  unaffect- 
ed as  a  party  by  the  result,  and  free  from  any 
of  the  temptations  of  interest.  Tbe  courts 
were  afraid  to  trust  the  intelligence  of  jurors. 
But  tbe  last  fifty  years  have  wrought  a  great 
change  in  these  respects,  and  to-day  Uie  tend- 
ency is  to  enlarge  the  domain  of  competency 
and  to  submit  to  tbe  jury  for  their  considera- 
tion as  to  tbe  credibility  of  the  witness  those 
matters  which  heretofore  were  ruled  sufficient 
to  justify  his  exclusion.  This  change  has  been 
wrought  partially  by  legislation  and  partially 
by  judicial  construction.  Bv  Congress,  in 
July,  1864,  (Rev.  Stat.  §  86^'it  was  enacted 
that  '*in  the  courts  of  the  IJnited  States  no 
witness  shall  be  excluded  in  any  action  on  ac- 
count of  color,  or  in  any  civil  action  because 
he  is  a  party  to  or  interested  in  the  issue  tried," 
with  a  proviso  as  to  actions  by  and  against 
executors,  etc.  And  on  March  16, 1878,  it  also 
passed  an  Act  permitting  the  defendant  in 
criminal  cases  to  testify  at  his  own  request 
20  Stat,  at  L.  80.  Under  that  statute,  if  there 
had  been  no  severance  and  the  two  defendants 
had  been  tried  jointly,  either  would  have  been 
a  competent  witness  for  the  defendants,  and 
though  the  testimony  of  the  one  bore  against 
the  other,  it  would  none  tbe  less  be  competent 
Com,  V.  Brown,  130  Mass.  279.  The  statute  io 
terms  places  no  limitation  on  the  scope  of  tbe 
testimony,  for  its  language  is  **tbe  person  so 
charged  shall  at  his  own  request,  but  not 
otherwise,  be  a  competent  witness."  His  com- 
petency being  thus  established,  tbe  limits  of 
^  examination  are  those  which  apply  to  all  other 

1 337]  witnesses.  Legislation  of  similar  import  pre- 
vails io  most  of  the  states.  The  spirit  of  this 
legislation  has  controlled  the  decisions  of  the 
courts,  and  steadily,  one  by  one,  the  merely 
technical  barriers  which  excluded  witnesses 
from  the  stand  have  been  removed,  till  now  it 
it  generally,  though  perhaps  not  universally, 
true  that  no  one  is  exduded  therefrom  anUiss 


the  lips  of  the  ortginaOj  advene  fotj  m 
closed  by  death,  or  unkas  some  oae  of  ftoa 
peculiarly  confidential  relatioiii^  fihe  tte  if 
husband  and  wife,  forbids  tbe  faRik^  of 
silence. 

In  the  light  of  these  aotboritiei  nd  &■ 
legislation  of  Congress,  there  is  lea  ^Matf 
in  disposing  of  this  question.    If  iBteiat  ai 
t>eing  party  to  tbe  record  do  no^excUs 
defendant  on  trial  from  tbe  witnessstBd,  opa 
what  reasoning  can  a  oodefeodaat,  bo(  a 
trial,  be  adjudged  incompetent T    TheooefK- 
tion  or  acquitud  of  tbe  former  doa  bo(  d^ 
termine  the  guilt  or  inooceiiee  of  tke  Ins. 
and  the  judgment  for  or  against  the  fscnr 
will  be  no  evidence  on  tbe  suhaeqoem  tril  d 
the  latter.    Indeed,  so  far  as  actial  kpl  b^ 
terest  is  concerned,  it  is  a  matter  of  no  aoaea 
to  the  latter.    While  the  codefeodaat  aa  ri 
trial  is  a  party  to  the  record,  yet  bevooir 
technically  so.    Confessedly,  if  sepuatrir  & 
dieted,  he  would  be  a  competoit  witas  is 
the  government;  but  a  separate  trisl  orfff  i 
joint  indictment  makes  in  fact  as  indtpgi^g: 
a  proceeding  as  a  trial  oo  a  sepaiaie  iadr. 
ment    In  view  of  this,  very  pertJaeal^Qt 
obftervation  of  Chief  Jvstie$  Beadej.  it  Aflr 
V.  Brien,  32  N.  J.  L.  414:     'The  <ah  rw 
for  the  rejection  of  such  a  witnca  ii,  'thrt  ka 
own  accusation  of  crime  is  writtm  ootlraa 
piece  of  paper,  instead  of  on  a  diifereat  pm. 
with  the  charge  against  the  cnlprit  ^%m 
trial  is  in  progress.    It  la  obvious  sock  t  nc 
could  only  stand,  in  any  system  of  mna. 
law,  on  the  basis  of  uniform  precedesttai 
ancient  usage.    I  have  discovered  lo  ad 
basis."     We  think    tbe   testimoej  of  Ifa 
Rautzahn  was  competent,  and  tMR  w  a 
error  in  its  admisson. 

These  are  the  only  important  quertwafa 
sented  by  defendant  Two  or  Ura  otfcff 
matters  are  suggested,  and,  indeed,  o^  at 
gested.  It  respect  to  them  it  it  aafidam 
say  that  either  the  rulings  of  tbe  coat 
not  erroneous,  or  else  no  sniBdeot 
were  taken  to  them. 

Tfie  judgment  of  ike  dreuit  tmat  a 
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th$  ff09ommtnt, 

Nora.— ^  to  para  an 
/orpyhMetae.  PWk 
plies  only  to  ^Warul 
see  noU  to  Witbets  v. 
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Where  land  ot  a  person  In  rebellion  againBt  the 
Jolted  States  is  condemned  and  sold  under  the 
k>nfkflcsflLtion  Act  and  joint  resolution  of  July  17, 
902^  tlie  estate  thus  forfeited  and  sold  is  the  life 
state  of  tlie  offender,  and  the  fee  remains  in  him 
Hit  ^vritt&out  the  power  of  alienatlnflrit  during  his 
tf  e  uoleas  his  disability  be  removed. 
i^liere  lands  in  the  District  of  Columbia  were 
^onfleoated  and  sold  under  the  Contiscatlon  Act 
UMl  mioli  lands  were  subsequently  condemned  at 
Jie  instance  of  the  United  States  to  enlarge  the 
rrounds  asound  the  capital,  such  condenmation 
>pentted  upon  the  fee  as  well  as  upon  a  life  es- 
tate and  "wab  valid  and  binding  upon  the  person 
whose  lands  were  confiscated  and  upon  his  heirs. 
The  appraised  value  of  property  taken  under 
condemnation  proceedings  for  public  use,  repre- 
sents the  -whole  fee,  and  the  interests  both  present 
and  prospective,  of  every  person  concerned  in 
me  property. 

The  courts  of  the  United  States  are  in  no  sense 
agendes  of  the  Federal  government,  nor  is  the 
latter  liable  for  their  errors  or  mistakes. 

Where  lands  are  condemned  for  the  use  of  the 
government,  the  United  States  discharges  its 
whole  duty  to  the  owners  by  paying  the  amount 
awarded  by  the  commissioners  into  court  pur- 
suant to  it«  order,  and  if  there  be  any  error  in 
the  distrlbuttoo  of  the  same,  it  is  not  chargeable 
to  the  i^vemment. 

.  Where  land  of  a  person  in  rebellion  was  sold 
under  tlie  Confiscation  Act  and  was  subsequently 
condemned  by  the  government  for  public  use  and 
the  amount  of  its  appraisement  was  paid  into 
oourt  for  the  persons  entitled  to  it,*  and  by  order 
of  the  <K>urt  was  paid  to  the  vendee  of  the  pur- 
ahmaer  at  the  confiscation  sale,  after  the  death  of 
the  person  against  whom  the  confiscation  pro- 
ceedhiirs  were  taken  his  heirs  cannot  recover  of 
the  government  the  value  of  their  interest  in  the 
ivoperty. 

[N08.  51,  52.] 

Argued  Nat.  18,  189i.    Decided  Dee,  6,  1892, 

APPEALS  from  a  judgment  of  the  Court  of 
.  Claiins,  Id  favor  of  Charles  A.  DunniDgton 
et  al. ,  against  the  UDlted  States  for  the  amount 
of  their  Interests  as  heirs  of  Charles  W.  C. 
DanningtOD  whose  lands  were  sold  under  the 
Confiscation  Act  and  subsequently  taken  by 
\he  government  by  condemnation  proce^ings 
for  the  use  of  the  United  States.  Reversed. 
See  same  case  below,  24  Ct.  CI.  401 

Statement  by  Mr.  Justice  Brown: 
This  was  a  petition  to  recover  from  the 
United  States  the  sum  of  $12. 644,  the  alleged 
value  of  lot  8,  square  688  in  the  city  of 
WashinjB^n,  condenmed  for  the  enlargement 
of  the  Capitol  grounds.  The  following  facts 
were  found  by  the  Court  of  Claims : 

1.  Charles  W.  C.  Dunnington,  the  ancestor 
0!  the  claimants,  was,  on  April  2,  1852,  and 
subsequentlv  up  to  June  29,  1863,  seized  or 
well  entitled  in  fee  simple  of  and  to  lot  No.  8, 
in  square  No.  688,  on  the  plats  of  the  squares 
and  lots  of  the  city  of  Washington,  with 
the  improvements,  buildinirs,  rights,  priv- 
ileges, appurtenances,  and*  hereditaments, 
containing  6572  square  feet.  Said  Dunning. 
U)n,  the  ancestor,  died  August  14,  1887,  leav- 
ing as  his  sole  heirs  the  claimants  in  this 
case,  as  set  out  in  their  petition. 

2.  May  12,  1868,  proceedings  in  rem,  under 

1^  D.  8. 


the  Confiscation  Act  of  Julv  17,  1862,  and 
loint  resolution  of  the  same  aate,  (12  Stat,  at 
L.  589  and  627)  were  begun  by  the  defendants 
in  the  Supreme  Court  of  the  District  of  Co- 
lumbia to  confiscate  said  lot  as  the  proj^ty  of 
Dunnington,  who  was  in  rebellion  against  the 
United  States.  Under  these  proceedings  the 
lot  was  dulv  condemned  as  enemy's  property 
and  exposed  to  public  sale,  at  which  A.  R. 
Shepherd  became  the  purchaser  and  entered 
i  nto  oossess  i  on 

8.  Under  the  Act  of  May  8,  1872,  (17  Stat, 
at  L.  88)  proceedings  were  commenced  in  * 
the  Supreme  Court  01  the  District  of  Colum- 
bia, at  the  instance  of  the  defendant,  for  the 
acquisition  of  land  to  enlarge  the  grounds 
around  the  Capitol,  in  which  contemplated  ^i 
enlargement  said  lot  No.  8  was  included. 

June  11,  1872,  the  Secretary  of  the  Interior 
informed  the  court  that  he  was  unable  to  ob-  c 
tain  the  titles  to  said  lands  by  mutual  agree- 
ment with  the  owners.  Thereupon  the  court 
appointed  commissioners  **  to  make  a  just  and 
equitable  appraisement  of  the  cash  value  of 
the  several  interests  of  each  and  every  owner 
of  the  real  estate  and  improvements  necessary 
to  be  taken  for  public  use,  and  make  return 
to  said  court.** 

October  16,  1872,  said  commissioners  filed 
their  report,  in  which  the  cash  value  of  said 
lot  No.  8  is  appraised  at  $1.50  a  square  foot, 
and  the  improvements  thereon  at  $1500. 
They  also  report  that  said  lot  contained  5572 
square  feet,  thus  making  the  whole  value  of 
lot  and  improvements  $9,858. 

On  the  same  day  said  appraisement  was  ap- 
proved and  adopted  by  the  court,  and  the 
same  was  reported  to  the  Secretary  of  the  In« 
terior.  ♦ 

March  15,  1878,  the  court  made  the  follow- 
ing order : 

^Whereas,  it  appears  to  the  court  that  the 
owner  or  owners  of  each  of  said  lots  and  parts  [340] 
of  lots  have  failed  and  neglected  to  demand 
of  the  Secretary  of  the  Interior  the  said  ap- 
praised cash  value  of  said  lots  and  parts  of 
lots,  respectively,  for  fifteen  days  after  the 
appraisement  thereof  by  this  court,  it  is 
therefore  ordered  that  leave  be,  and  is  hereby, 
granted  to  said  relator  to  deposit  the  said  ap- 
praised values  of  said  lots  and  parts  of  lots 
in  this  court,  to  the  credit  of  the  owners 
thereof,  respectively,  subject  to  be  drawn 
therefrom  only  upon  an  order  of  this  court 
for  payment  to  the  parties  entitled  ;  and  it 
is  further  ordered  that  upon  the  depositing 
of  the  money  by  the  relator  as  hereinbefore 
provided,  and  notice  thereof  filed  with  the 
clerk  of  this  court,  possession  of  the  property 
for  which  said  deposit  is  made  may  be  taken 
by  the  United  States.** 

4.  March  81,  1878,  in  pursuance  of  the 
above  order,  a  certificate  of  deposit  for  the 
amoimt  of  said  appraisement  was  filed  with 
the  court  by  the  Secretary  of  the  Interior. 

Thereupon  defendants  took  possession  of 
said  lot,  and  the  same  is  now  embraced  in 
the  ornamental  grounds  about  the  Capitol. 

5.  April  8,  1878,  upon  the  petition  of  the 
heirs  of  Martin  Ein^,  deceased,  the  appraised 
value  of  said  lot  ana  improvements,  amount- 
ins  to  $9,858,  was,  by  order  of  the  court, 
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paid  to  William  F.  Mattlnglj,  attoraej  of 
record  for  said  heirs. 

Said  King  was  the  vendee,  through  several 
intermediate  conyeyances,  of  said  A.  R. 
Shepherd. 

6.  The  cash  value  of  said  lot  No.  8  on 
August  14,  1887,  was  at  the  rate  of  $2  a 
square  foot,  $11,144;  improvements,  $1500; 
making  together  $12,644. 

Upon  the  foregoing  finding  of  facts  the 
court  decided,  as  a  conclusion  of  law,  that 
the  claimants  were  entitled  to  recover  $9,858, 
for  which  judgment  was  entered.  Dunning' 
ton  V.  Vmted  StaUs,  24  Ct.  CI.  404.  Both 
parties  appealed  to  this  court 


Messrs,  George  A.  King^  and  Charles  W. 
Eomar,  for  Charles  A.  Duonington  et  al. 

Upon  the  death  of  said  Charles  W.  C.  Dun- 
nington,  on  August  14,  1887,  the  forfeiture  of 
said  property  determined  and  ended,  and  the 
fee-simple  of  the  same  vested  eo  instanti  in 
these  claimants,  his  heirs  at  law. 

From  the  time  of  the  forfeiture  of  the  prop- 
erty by  the  confiscation  proceedings  in  1863 
until  the  death  of  Charles  W.  C.  Dunnington 
in  1887,  the  fee-simple  of  the  property  was  in 
the  United  States  in  trust  for  the  benefit  of  the 
heirs  at  law  of  said  Duonington. 

It  was  the  duty  of  the  United  States  as  plain- 
tiffs in  the  condemnation  proceedings  to  have 
taken  proper  steps,  for  the  investment  of  the 
capital  sum — the  interest  or  rents  thereof  to  be 
paid  to  said  tenants  per  autre  vie  during  the 
\\iti\m^  ot  \ht  cestui  que  vie,  VLtid.  for  the  ulti- 
mate delivery  of  the  capital  after  the  death  of 
said  cestui  que  tie  to  those  who  might  be  en- 
titled thereto. 

Biyelow  v.  Forrest,  76  U.  8.  9  Wall.  889  (19: 
696);  WaUach  v.  Van  Biswick,  92  U.  S.  202 
(23:  478);  Jiurgess  v.  W/ieate,  1  Eden.  201; 
French  v.  Wade,  102  U.  S.  182  (26;  44);  Pike  v. 
WasseU,  94  U.  S.  711  (24: 807). 

Dunnington's  expectant  heirs  could  not  have 
fnterTcned  in  the  condemnation  proceedings  in 
behalf  of  their  interest.  They  had  none  at 
the  time,  either  present  or  prospective. 

Bigelow  v.  Forrest,  76  U.  S.  9  WalL  889.  852 
(19:696,  700). 

The  interest  of  an  heir  during  the  lifetime  of 
his  ancestor  is  not  recognizMl  by  the  law. 
Jfemo  est  hares  viventis. 

Butehins  v.  Hutehins,  7  Hill,  104;  Jackson 
T.  Kniffen,  2  Johns.  81,  86;  Doe  v.  Perratt,  5 
Barn.  &  C.  48;  Broome,  Legal  Maxims,  522; 
Williams,  Real  Prop.  88. 

It  was  the  dutv  oi  the  United  States  or  of 
the  court  upon  its  own  motion,  to  see  to  the 
interests  of  these  claimants,  and  to  have  had 
the  purchase  money  so  secured  that  upon  the 
termination  of  the  forfeiture  by  the  death  of 
the  offender,  Dunnineton,  the  fee-simple  price 
of  the  property  would  be  ready  for  delivery  to 
the  heirs. 

Be  PhiUip^  Trusts,  L.  R.  6  Eq.  250;  Re 
Pfleger,  L.  K.  6  Eq.  426;  Belalleau,  Traite  de 
I'Expropriation,  p.  246,  §  891. 

Having  thus  made  payment  in  its  own  wrong, 
and  in  prejudice  of  the  rights  of  these  claim- 
ants, the  Government  cannot  escape  liabilitv 
on  the  plea  that  they  should  have  interrened. 

9»S 


No  intervention  wasponfUe.    ToheliipiHE 
these  parties  would  in  effect  pervit  the  Gov 
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emment  to  deprive  them  oc  aeff  pnfferr 
without  a  day  in  court  or  an  opportoiiiT  tu  it 
heard — a  thing  abhorent  to  the  Judicai  mk 
of  justice,  and  ezpresslj  ptohihned  bf  in.  5 
of  the  constitutional  ameodmeoti. 

McVeighs.  (7iittaf  Stolet ,  78  U.  &  11  Wil 
259  (20:  80^  Lasers  v.  Boehsrtau,  Hl.b.:: 
Wall.  487  (21:  604);  Windsor  v.  JfeFofi.  H 
U.  S.  274(28:  914);  Emsmingsrv,  iWvi.  :n 
U.  S.  292,  801  (27:  732.  786);  WalUA  ?.  Fa 
Riswiek,  92  U.  S.  202  (23: 473);  SUd^f.  Job/ 
124  U.  S.  851  (81:  445);  United  Ststm  ?.  'i^nt 
FaUs  Mfg.  Co.  112  U.  a  645  (28:  mx;  &':^ 
ter  V.  Benedict  dt B.  Mfg.Co.  118  U.  S.  T  ir 
903);  Great  FaUs  Mfg,  Co.  v.  Qsfisjd,  Hi  I 
S.  581  (81 :  527). 

Mr.  Charles  H.  Aldrich,  SsHeiUr  Go. 
for  the  Un{««4  States: 

The  theory  upon  which  the  petitioDeomcb 
to  recover,   and  which  tlie  couit  brio*  ^ 
cepted  as  tne  true  one,  is  in  effect  ovemrd  '.▼ 
Jenkins  v.  CoUard,  145  U.  &  546  (36:  tsi:- 1^ 
the  cases  there  referred  ta 

Under  the  law  as  now  setslfd  tknr  ft. 
tioners  had  no  "estate  in  expectaacr.' 

The  life  estate  of  C.  W.  C.  DuMtt|to'.  *■ 
sold.  The  remainder  did  not  ve«t  to  Ik  C:  : 
States— there  was  no  royal  inistfe— »d  C' : 
the  death  of  Mr.  Duoniogton,  witboQto»i.< 
ance  or  disposition  by  him,  bis  tbrti  bre*  '^ 
law  took  by  descent  from  him,  tod  lU  > 
donation  from  the  Govern meoL 

The  so-called  interest  was  a  cootiBr«(  ^' 
dependent  upon  the  sorviTsl  of  ite  onra- 
owner  and  upon  their  answeriof  st^-' 
roioation  of  the  life  estate,  the  descripOM  / 
"heir,"  and  also  dependent,  as  is  sow  «ciel 
in  this  court,  upon  the  qoeitioa 
original  owner  had  disposed  of  tbe 
by  deed,  will,  or  other  mode  of 
same. 

Jenkins  t.  CoUard,  145  U.  &  M  ^^""^ 


Mr.  Justice  Brown  delivered  thi  (tf^^ 
of  the  court : 

This  was  a  proceeding  by  the  beinit^ 
of  a  person  formerly  in  reliellioB  lois*  ^ 
United  States  to  recover  the  raloe  of  •  1«  -^ 
land,  which  had  first  been  osmAsasd  • 
enemy's  property,  and  tbea  ctrndemsi  * 
the  hands  of  the  purchaser,  for  tte  on  of  >^ 
government  and  for  the  enlargoMM  d  ^ 
Capitol  grounds. 

If  the  case  were  the  simple  oos  •— i"? 
the  claimants  of  a  piece  of  priTstr  |m)f«^ 
taken  for  the  public  use  without  ooopo* 
tion  to  the  owners,  their  right  to  rws*^  * 
value  would  be  beyond  qoertios ;  t*  '■'*• 
are  other  facts  which  put  the  cMe  is  •■*=* 
what  different  light  Under  Uie  Ccsisaiyt 
Act  of  July  17,  1862,  (12  Sut  tiL  » 
the  lot  had  been  seized  as  the  pnpc^rj 
public  enemy  and  sold  to  Sbepbefd ;  ^'* 

Eroceedings  the  estate  of  (Jtarl*  J_y 
dunnington,  the  ancestor  of  tbs  chtsjw 
was  foneited  and  vested  in  the  P^JJ** 
There  remained,  however,  the  wmsyg 
interest,  which  npoo  his  dsmiii  vesM  »- 
come  vested  In  these  bsia. 


Unitbd  States  t.  Dunnhcoton. 
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inuring  his  life,  and  on  May  8,  1872,  Con- 
fess passed  an  Act  for  the  enlargement  of 
e  Capitol  grounds,  by  taking  in  square  No. 
18,  which  included  the  lot  in  question.  17 
at.  at  Lb  61,  88.  By  section  7  it  was  made 
±e  duty  of  the  Secretary  of  the  Interior  to 
irchaae,  firom  the  owner  or  owners  thereof, 

such  price,  not  exceeding  its  actual  cash 
klue,  as  may  be  mutually  agreed  on,  .  .  . 
ich  priyate  property  as  may  be  necessary 
r  carrying  uiis  Act  into  effect."  By  <»ec- 
on  8  it  was  directed  "*  that  if  the  Secretary 

the  lut^or  shall  not  be  able  to  agree  with 
le  owner  or  owners    .     .     .     upon  the  price, 

.  it  shall  be  his  duty  to  make  application 
•  the  Supreme  Court  of  the  District  of  Co- 
imbia,  which  court  is  hereby  authorized 
id  required,  upon  such  application,  in  such 
ode,  and  under  such  rules  and  regulations 
\  it  may  adopt  to  make  a  just  and  equitable 
>praisement  of  the  cash  yalue  of  the  seyeral 
•t^erests  of  each  and  eyery  owner  of  the  real 
Kate,"  etc.  By  section  9:  ** that  the  fee 
mple  of  ail  premises  so  appropriated  .  .  . 
mil,  upon  payment  to  the  owner  or  owners, 
Sfpectiyely,  of  the  appraised  Value  or  in  case 
i«*  said  owner  or  owners  refuse  or  neglect 
IT  fifteen  days  after  the  appraisement  .  .  . 
>*ieinand  the  same  .  .  upon  depositing 
1*  said  appraised  wlue  in  the  said  court  to 
y*  credit  of  such  owner  or  owners  respect- 
7Mly,  be  yested  in  the  United  States."  Sec- 
I'^o  11  proyided  **that  no  delay  in  making 
b  assessment  of  compensation,  or  in  taking 
'issession  shall  be  occasioned  by  any  doubt 
'nich  may  arise  ao  to  the  ownership  of  the 
•roperty,  or  any  part  thereof,  or  as  to  the 
Dterests  of  the  respectiye  owners,  but  in  such 
ases  the  court  shall  require  a  deposit  of  the 
noney  allowed  as  compensation  for  the 
rhole  property  or  the  part  in  dispute.  In 
11  cases,  as  soon  as  the  United  States  shall 
laye  paid  the  compensation  assessed,  or  se- 
ured  its  payment,  by  a  deposit  of  money, 
inder  the  order  of  the  court,  possession  of  the 
iroper^  may  be  taken." 

The  Secretary  of  the  Interior,  being  unable 
o  agree  with  the  owners  upon  a  price,  on 
Fune  11, 1872,  informed  the  court  to  that  ef- 
ect,  and  applied  for  the  appointment  of  com- 
nissi oners  to  make  a  lost  and  equitable  ap- 
praisement of  the  cash  yalue  of  the  several 
nterests  at  each  and  eyery  owner  of  the  real 
istate  and  improyements,  etc.  On  October 
16,  1873,  the  commissioners  filed  their  report 
ippraising  tiie  property  at  $9,858.  This  ap* 
>raiaemeut  was  approved,  and  on  Bfarch  15, 
1878,  the  court  made  an  order  in  the  terms 
)f  the  Act  reciting  that  the  owners  had  neg- 
lected to  demand  of  the  Secretary  of  the  In- 
terior the  appraised  cash  values  of  said  lots 
for  fifteen  days  after  the  appraisement  there- 
)f  by  the  court,  and  directing  that  leave  be 
granted  to  deposit  the  appraised  values  in 
:ourt  to  the  credit  of  the  owners  subject  to 
be  drawn  therefrom  only  upon  the  order  of 
the  court  for  payment  to  the  parties  entitled, 
ind  that  upon  the  deposit  of  the  money  and 
Dotice  to  the  clerk  possession  of  the  property 
night  be  taken  by  the  United  States.  In 
pursuance  of  this  order  the  money  was  de- 
posited, and  the  United  States  took  possession 
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of  the  lot,  which  is  now  embraced  within  the 
ornamental  grounds  of  the  Capitol.  Three 
days  thereafter  the  entire  appraised  value  of 
the  lot,  viz,  $9,858,  was  paid  to  the  heirs 
of  Martin  Einir,  who  had  become  vested, 
through  severaf  intermediate  conveyances, 
with  the  title  acquired  at  the  confiscation 
sale.  [346] 

1.  It  is  insisted  by  the  claimants,  in  this 
connection,  that  these  proceedings  in  con- 
demnation were  a  nullity  as  to  them ;  that 
from  the  time  the  estate  was  forfeited  under 
the  Confiscation  Act  until  August  14,  1887, 
neither  Charles  W.  C.  Dunnington  nor  his 
heirs  retained  sluj  right,  title,  or  interest  in 
this  property  which  could  be  asserted  in  a 
court  of  law  or  equity ;  that  neither  of  them 
had  any  day  in  court  in  the  condemnation  pro- 
ceedings, nor  was  it  in  law  possible  for  them 
in  any  way  to  intervene  or  assert  any  claim 
whatever.  By  the  joint  resolution  accom- 
panying the  Confiscation  Act  (12  Stat,  at  L. 
627)  no^proceedings  under  such  Act  could  be 
considered  **to  work  a  forfeiture  of  the  real 
estate  of  the  offender  beyond  his  natural  1  if e. " 
The  status  of  the  fee  between  the  time  the 
forfeiture  took  effect  and  the  termination  of 
the  life  estate,  by  the  death  of  the  offender, 
when  his  heirs  took  title  to  the  property,  nas 
been  the  subject  of  much  discussion  and  of 
some  conflict  of  opinion  in  this  court. 

In  the  first  case  that  arose  under  tliis  Act, 
Bigeloto  v.  F(yrrest,  76  U.  S.  9  Wall.  889  [19 : 
696]  Mr.  Justice  Strong  suggested  anomalies 
presented  by  the  forfeiture  of  lands  of  which 
the  offender  was  seized  in  fee,  during  his  life 
and  no  loneer,  without  any  corruption  of  his 
heritable  blood,  and  declined  to  inquire  how, 
in  such  a  case,  descent  could  be  cast  upon  his 
heir  notwithstanding  he  had  no  seisin  at  the 
time  of  his  death.  In  Day  v.  Miaou,  85  U.  S. 
18  Wall.  156  [21 :  8601  it  was  held  that  it  was 
not  the  property  itself  of  the  offender  which 
was  made  the  subject  of  the  seizure,  even 
during  his  life,  but  it  was  his  interest  in  the 
property,  whatever  that  interest  might  be, 
and  if  he  had,  previously  to  his  offense, 
mortgaged  the  land  to  a  bona  fide  mortgagee, 
the  mortgage  was  not  divested,  and  the  sale 
under  the  Confiscation  Act  passed  the  life 
estate  subject  to  the  charge. 

The  subject  was  considered  at  length  in  the 
case  of  WaUaeh  v.  Van  Biswick,  92  U.  B.  203 
[28 :  4781  which  was  a  bill  for  the  redemption 
of  a  deea  of  trust  of  property  in  Washington 
subsequently  confiscated,  given  by  Wallach, 
a  public  enemy,  to  secure  the  payment  of  a 
promissory  note.  Wallach's  interest  in  the 
property  was,  therefore,  an  equity  of  re- 
demption, which  the  purchaser  at  the  con- 
fiscation sale  acquired  and  held  with  the  se-  [347] 
curity  of  the  deed  of  trust,  which  he  had 
also  purchased.  Wallach,  having  returned  to 
Washington  after  the  war,  made  a  deed  pur- 
porting to  convey  the  lot  in  fee,  with  cov- 
enants of  general  warranty,  to  Van  Riswick, 
the  purchaser  at  the  confiscation  sale.  The 
case  stood  in  this  condition  until  Wallach 
died  when  his  heirs,  claiming  that,  after  the 
confiscation  proceedings,  nothing  remained 
in  him  which  could  be  the  subject  of  sale  or 
conveyance,  filed  a  bill  to  redeem  the  deod 
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of  trust,  which  was  admitted  to  be  still  a 
▼a1  id  1  ien  upon  the  property.  This  court  de- 
cided that  uie  heirs  had  a  right  to  redeem, 
holding  in  effect  that,  after  me  confiscation 
proceedings,  the  offender  had  no  interest  in 
tiie  thing  confiscated,  which  he  could  convey, 
or  any  power  over  it  which  he  could  exercise 
in  favor  of  another.  It  was  thought  that 
Congress  could  not  have  intended  to  leave  in 
the  enemy  a  vested  interest  in  the  property 
which  he  might  sell,  and  with  the  proceeds 
of  which  he  might  aid  in  carrying  on  the  war 
against  the  government;  and  support  was 
found  for  that  conclusion  in  the  fact  that  the 
sixth  section  of  the  Confiscation  Act  declared 
that  all  sales,  tnmsfers.  or  conveyances  of  any 
such  property  should  be  null  and  void.  The 
question  whether  the  fee  remained  in  abey- 
ance pending  the  life  of  the  offender,  or,  if 
not,  in  whom  it  was  vested,  though  discussed 
was  not  decided. 

In  Pike  v.  WasseU,  94  U.  8.  711  [24:  807] 
the  question  arose  whether  the  heirs  of  the 
person  whose  estate  had  been  confiscated 
could  maintain  an  action  to  require  the  pur- 
chaser to  keep  down  the  taxes  durinj^  the  life 
of  the  offender.  The  defendants  insisted  that 
until  the  death  of  the  offender  the  children 
had  no  interest  in  the  property,  and,  there- 
fore, could  not  appear  to  protect  the  inheri- 
tance. It  was  held  to  be  true,  as  a  general 
rule,  that  so  long  as  the  ancestor  lives  the 
heirs  have  no  interest  in  his  estate ;  but  with- 
out undertaking  to  determine  where  the  fee 
dwelt  during  the  life  estate,  it  was  held  that 
the  heirs  had  an  estate  in  expectancy,  and  as 
there  was  no  one  else  to  look  after  uie  inter- 
ests of  the  succession,  they  might  properly 
be  permitted  to  do  whatever  was  necessary 
to  protect  it  from  forfeiture  or  incumbrance. 
The  case  was  held  a  proper  one  for  a  court  of 
[348]  equity  to  interfere  and  grant  proper  relief. 
It  is  evident  from  the  language  of  the  opinion 
in  this  case  that  the  necessity  of  having  some 
one  to  represent  the  fee  and  to  protect  the  ex- 
pectant estate  of  the  heirs  was  present  to  the 
mind  of  the  court.  The  question  decided  in 
WdUaeh  v.  Van  Rmoick,  was  raised  again  in 
FYeneh  v.  Wade,  102  U.  S.  132  [26 :  44]  and 
the  former  case  was  unequivocallv  aflSrmed. 

The  question  what  became  of  the  fee  was 
also  discussed  in  Illinois  Cent.  E,  Co,  v. 
•  Bostoorth,  183  U.  8.  02  [83 :  550]  and  it  was 
intimated,  as  a  logical  consequence  from  the 
decision  in  Shields  v.  8e/iiff,  124  U.  8.  351 
[81 :  4451  that  the  heirs  took  as  heirs,  and  not 
by  donation  from  the  government ;  **  that  after 
the  confiscation  of  the  property,  the  naked 
fee,  .  .  .  subject,  for  the  lifetime  of  the 
offender,  to  the  interest  or  usufruct  of  the  pur- 
chaser at  the  confiscation  sale,  remained  in 
the  offender  himself;  otherwise,"  said  Mr. 
Justice  Bradley,  **  how  could  his  heirs  take  it 
from  him  b^  inJieritance?  But,  by  reason  of 
his  disability  to  dispose  of,  or  touch  it,  or 
affect  it  in  any  manner  whatsoever,  it  re- 
mained,  as  before  stated,  a  mere  dead  estate, 
or  in  a  condition  of  suspended  animation. 
We  think  that  this  is,  on  tne  whole,  the  most 
reasonable  view.  There  is  no  corruption  of 
blood ;  the  offender  can  transmit  by  descent ; 
his  heirs  take  from  him  by  descent:  why, 
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then,  is  it  not  most  rational  to  coacMe  d« 
the  dormant  and  8un)ended  fee  hat  fwtfliii 
in  him?"  It  was  further  held  imHaXcam 
that,  if  the  disability  of  the  offeoder  ht  it- 
moved  by  a  pardon  or  annisdce,  it  icttcp-i 
him  to  the  control  of  hia  |Mopeiiy,  miMu 
the  same  had  never  been  f oneitad  or  afw  br 
come  invested  in  another  penoa. 

In  Jenkins  v.  OoOard,   145  U.  8.  Mft  [S 
812]  the  estate  of  a  public  enemy  was  tosAt- 
cated  and  sold.      8nb8eqoently  to  the  ak  fe 
returned  to  Cincinnati,   gave  a  deed  ii  lee 
simple  with  covenants  of  general  vamasr 
and  it  was  held  that  he  and  all  penoos  dua- 
ing  under  him  were  th^^eby  estopped  fma 
asserting  the  title  to  premlaea,  as  agaiiit  a» 
grantee,  or  from  conveying  it  to  aaj  dkff 
parties.      It  was  further  held  tbtsx  ao  d.f^ 
position  was  ever  made  hj  the  goym»jt 
of  the  reversion  of  the  catate  of  the  ofieod 
ing  party ;  that  it  mnst,  thereon,  be  at 
stru^  to  have  remained  in  him,  bm  vhL 
out  power  to  alienate  it  during  his  life;  ttes 
the  covenant  of  seisin  in  his  deed  eitofpfC 
him  and  his  heirs  from  aaaeftiag  titk  to  ttt 

§  remises  a^inst  the  grantee ;  and  thai  lu 
isabilitv,  if  any,  whiui  had  rested  apoafc  a 
against  disposing  of  the  fee  was  icaaofad  t-r 
the  proclamation  of  pardon  and  ■■wsry  J 
December  25,  1868,  and  he  stood,  iritfa  trier 
enoe  to  that  estate,  precisely  as  thoQ«k  r 
confiscation  proceedings  had  ever  bees  k*: 
**Vhe  amnesty  and  pardon,  in  reiDoviii  ;W 
disability,  if  any,  restine  upon  hiM,  roped 
ing  that  estate,  enlarged  hia  estate,  the  be» 
fit  of  which  enured  equally  to  his  gnato ' 
Upon  the  whole,  we  think  the  dooraf 
was  too  broadly  stated   In  WoiZofil  <   Tm 
Biswiek,  that  the  effect  ctf  the  coafintta 
was  to  devest  the  owner  of  every  ve^gv  d 
proprietary  right  over  the  proper^,  aa  tic 
the  soimder  view  is  that  intimated  ia  Ami 
Cent,  B,  Go.  y.  Botworth  and  JetOim  ?.  (V 
tord,  that  the  estate  f <Hf  eited  ia  the  life  eMf 
of  the  offender,  and  that  the  fee  mniai  te 
him,  but  without  the  power  of  aliutiig^ 
durine  his  life,  unless  the  disability  bt  ir 
moved.    The  the<Nrv  of  the  mmmna  Isv.  ttat 
the  fee  can  never  be  in  abeyance,  bat  ana 
reside  somewhere,  though  aeemiagly  ■«- 
what  fanciful,  is  founds  npon  a  ooaiidn 
tion  of  good  sense,  that  there  shall  sl««n 
be  some  one  in  existence  to  repfescol  it  ti 
actions  brought  for  its  recovery,  sadtsf^ 
tect  the  interest  of  the  iMiis.    Ia  tictfiai 
of  this  subject,  Mr.  Feame,  ia  his  wl  i« 
Contingent  Remainders,   vol.  i,  i^J^ 
serves,  **that  if  a  person  limits  a  (RthfCd 
interest  in  the  land,  by  way  of  useordfri* 
which  he  may  do,  though  he  ooakl  artdy*^ 
at  the  common  law,  to  commenoe,  **A'** 
witiiout  making  any  diapoaition  of  n*  » 
termediate  legal  seisin,    ...    the  l«f^ 
seisin,  property  as  ownerriiip,  exti^  ^^ 
part  thereof,  if  any,  as  ia  oomprised  wiAjJ 
a  prior  disposition  of  a  vested  iaMr*  ^ 
course  remains  in  the  grantor  and  his  km 
or  the  heirs  at  law  of  the  teatater.  aaiil  v 
arrival  of  the  period  when,  aooordlaf  »»; 
terms  of  the  future  limitation,  it  is  ippofag; 
to  reside  in  the  person  to  wliom  woA  Isfc"* 
in  futuro  is  limited.*     That  the  fee  >•  >^ 
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orfeiL«d  by  the  confiscation  is  also  the  log- 
cal  deduction  from  the  ruling  in  Shields  v. 
^tiJT,  124  U.  8.  851  [81:  445]  that  the  heirs 
aJce  l>7  descent  from  the  offender  and  not  by 
Lonation  from  the  government,  inasmuch  as, 
f  tliere  be  no  vestige  of  the  estate  left  in  the 
kAoestor,  it  would  be  impossible  for  them  to 
jike  bj  descent  from  him.  This,  too,  dis- 
x>ses  of  the  theory  that  the  fee  resides  in  the 
Jnited  States  in  trust  for  the  heirs. 

A    necessary  inference  from  the  position 
Assumed  by  the  claimants,  that  neither  Dun- 
dineton  nor  his  heirs  retained  any  interest 
iD  Uie  forfeited  estate,  nor  any  right  to  in- 
tervene in  these  proceeding,  is,  that  the 
government  can  obtain  no  title  by  condem- 
nation to  confiscated  property  during  the  life 
of   the  offender;  that  it  can  only  condemn 
his  life  estate  in  the  hands  of  the  purchaser ; 
and  that,  upon  the  termination  of  such  es- 
tate, the  heirs  can  recover  the  property,  or  at 
^east   compel   the   government  to   institute 
new  proceedings  for  its  condemnation.    Such 
a  construction  would  be  Intolerable.     The 
inarch  of  public  improvement  cannot  thus  be 
stayed  by  uncertainties,   complications,   or 
disputes   regarding   the   title   to    property 
sought  to  be  condemned ;  and  the  language 
of  section  8  of  the  Act  of  May  8,  1872,  re- 
quiring the  appraisement  to  be  made  of  the 
several  interests  of  ea>ch  and  every  owner  of 
the  real  estate,  evidently  contemplated  an 
investiture  of  Uie  entire  title  and  of  the  in- 
terest of  every  owner,  present  and  prospect- 
ive,   in  Uie  United  States.     We  are,  there- 
fore, of  opinion  that  the  condemnation  in 
this  case  operated  upon  the  fee  as  well  as 
upon  the  life  estate,  and,  as  the  presumption 
is  that  due  and  legal  notice  was  given  of  the 
proceedings,  the  appraisement  was  valid  and 
binding  upon  Dunnington  and  his  heirs. 
Assuming  uat,  after  the  confiscation  proceed- 
ings, he  held  only  the  naked  fee  without  the 
power  of  alienation,  the  anmesty  and  pardon 
proclamation  of  the  President  of  December 
25,  1868,  before  the  proceedings  to  condemn, 
removed  his  disabili^  in  this  particular,  and 
restored  to  him  the  right  to  make  such  use 
of  the  remainder  as  he^saw  fit. 

2.  A  further  question  remains  to  be  con- 
sidered with  regard  to  the  proceedings  taken 
after  the  payment  of  the  money  into  court 
It  is  insisted  by  the  claimants  that  it  was  the 
duty  of  the  United  States,  as  plaintiffs  in 
the  condemnation  proceedings,  to  take  proper 
steps  for  the  payment  of  uie  sum  fixed  by 
the  appraisers  to  the  persons  entitled  thereto, 
by  apportioning  the  sum  between  the  tenants 
of  the  life  estate  and  the  heirs  of  Dunning- 
ton, or  by  the  investment  of  the  entire  amount 
in  interest  bearing  securities,  for  the  benefit 
of  the  tenants  of  Uie  life  estate,  until  its  ter- 
mination, and  for  the  ultimate  delivery  of 
the  same  to  the  heirs.  It  is  a  necessary  de- 
duction from  our  conclusion  upon  the  other 
branch  of  the  case  that  the  appraised  value 
of  the  property  represents  the  whole  fee,  and 
the  interests,  both  present  and  prospective, 
of  every  person  concerned  in  the  property, 
tnd  such  are  the  authorities.  Tufe  Water 
Oanal  Oo.  v.  Arehsr,  9  Gill  &  J.  479,  525 ; 
Rm  V.  Adame,  28  N.  J.  L.  161.    The  money, 

146  U.S. 


when  deposited,  becomes  in  law  the  property 
of  the  party  entitled  to  it,  and  suoiect  to 
the  disposal  of  the  court.  Be  New  Tark  Cent. 
dt  K  B.  B.  Co,  60  N.  Y.  116 ;  8(mth  Park 
Comre,  v.  Todd,  112  111.  879. 

It  is  evident  tiiat  the  gist  of  the  petitioners' 
complaint  in  this  connection  lies  in  the  or- 
der of  the  Supreme  Court  of  the  District  of 
Columbia  of  April  8,  1878,  directing  the 
payment  of  the  entire  appraised  value  of  the 
lot  to  the  heirs  of  Martin  King,  the  vendee 
of  Shepherd,  who  had  purcbas^  the  life  es- 
tate of  Dunnington  under  the  confiscation 
proceedings.  Neither  Dunnington,  who  was 
still  living,  nor  his  heirs,  the  present  claim- 
ants, appear  to  have  intervened  in  the  con- 
demnation proceedings,  or  to  have  raised  a 
question  as  to  the  propriety  of  this  payment. 
The  proceedings,  however,  appear  to  have 
been  carried  on  in  strict  conformity  with  the 
Act,  which  required  the  Secretary  of  the  In- 
terior in  case  he  should  be  unable  to  pur- 
chase at  private  sale,  to  apply  to  the  court  for 
an  appraisement,  and  in  case  the  owner  neg- 
lect^ to  demand  of  him  the  appraised  value 
within  fifteen  days,  to  pay  the  same  into 
court,  subject  to  being  paid  out  to  the  person 
entitled  to  it.  Assuming  that  the  payment  of 
the  entire  amount  to  the  heirs  of  Kine  was  a 
mistake,  it  is  difficult  to  see  how  the  United 
States  can  be  held  responsible  for  it^  The 
courts  of  the  United  States  are  in  no  sense 
agencies  of  the  Federal  government,  nor  is  the 
latter  liable  for  their  errors  or  mistakes; 
they  are  independent  tribunals,  created  and 
supported,  it  is  true,  by  the  United  States ; 
but  the  government  stands  before  them  in  no 
other  position  than  that  of  an  ordinary  lit- 
igant. If  the  Federal  government  should 
proceed  in  a  state  court  to  condemn  a  piece 
of  land  for  a  public  building,  under  a  sim- 
ilar statute,  and  should  pay  the  appraised 
value  into  court,  and  the  court  should  award 
the  money  to  the  wrong  party,  it  could  not 
be  seriously  claimed  that  the  government 
should  pay  it  a  second  time.  So,  if  a  rail- 
way company  should  proceed  to  condemn 
land  in  this  city  for  the  purposes  of  a  station, 
it  would  be  completely  exonerated  from  all 
further  obligation  by  the  payment  of  the  ap- 
praised value  to  the  depositary  designated 
by  the  law  under  which  the  proceedings 
were  taken.  What  was  the  United  States  to 
do  after  the  deposit  was  made,  to  protect  it- 
self? It  had  discharged  its  entire  liability 
by  the  payment  into  court,  and  was  not  en- 
titled to  notice  even  of  the  order  for  the  dis- 
tribution of  the  money.  If  the  Attomey- 
Oeneral  had  appeared,  it  might  have  been 
charged  that  he  was  a  mere  interloper,  and 
that  only  the  owners  of  the  land  were  inter- 
ested in  the  distribution  of  its  proceeds. 
We  are  not  without  authority  upon  this  sub- 
ject. In  a  well  considered  case  in  New  Jer- 
sey, Crane  v.  Elizabeth,  86  N.  J.  Eq.  889,  it 
was  held  that  the  compensation  fixed  for  the 
taking  of  certain  land  for  streets  was  to  in- 
clude the  value  of  all  the  interests,  and  was 
to  be  paid  to  the  owner  of  the  land  if  no 
other  claimant  intervened;  and  that,  if  in 
any  case  such  owner  ought  not  to  receive  the 
I  whole,  timely  resort  must  be  had  to  the  court 
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of  chaDoery,  which  would  see  U>  the  equitable 
distribution  of  the  fund.  *'The  price  to  be 
paid,"  said  tlie  court,** by  Uie  city  is  to  be 
the  full  value  of  all  rights  whidi  may  be 
impaired  for  the  public  oenefit,  and  this  is 
to  be  ascertained  only  after  notice,  not  spe- 
cially to  individuals  who  alone  may  appear 
to  guard  their  claims,  but  generally  by  the 
publicity  which  attends  the  doings  oi  the 
council,  and  by  newspaper  advertisement, 
which  will  reach  all  alike,  and  under  which 
all  may  be  protected.  The  action  of  the 
city  aulhorities  has  thus  the  distinctive  qual- 
ity of  a  proceeding  in  rem,  a  taking,  not  of 
the  rights  of  designated  persons  in  the  thing 
needed,  but  of  the  thing  itself,  with  a  gen- 
eral monition  to  all  persons  having  claims 
in  the  thing.  When,  by  the  appraisement 
of  the  commissioners,  the  price  of  the  thing 
is  fixed,  that  price  stands  in  place  of  the 
thing  appropriated,  and  represents  all  inter- 
ests acquired.  .  .  .  But  if,  in  any  special 
case,  this  owner  ought  not,  in  equity,  to  re- 
ceive the  fimd,  the  court  of  chancery  will, 
at  the  instance  any  interested  complainant, 
take  charge  of  its  proper  distribution,  and  so 
secure  those  particular  equities  which  the 
generality  of  the  statute  has  left  without  ex- 

Sress  protection. "  lu  the  case  of  Heirs  of 
ohn  Van  Vm-it,  i  ^  J.  Eq.  292,  it  was 
held  that  when  the  amount  to  be  paid  by  a 
railroad  company  for  land  taken,  was  di- 
rected by  the  statute  to  be  paid  into  court 
for  the  use  of  the  owner  or  owners,  no  notice 
to  the  company  was  necessary,  of  an  applica- 
tion by  the  owners  for  an  order  upon  the 
clerk  to  pay  over  the  money  so  deposited. 
A  like  ruling  was  made  in  HatweU  v.  Ver- 
numt  Cent.  B.  Co,,  2»  Vt.  22b,  wherein  the 
court  observed  that  the  purpose  of  the  statute 
was  to  give  railroad  companies  a  certain 
and  expeditious  mode  of  relieving  themselves 
from  any  further  responsibility  in  the  matter, 
by  depositing  the  money  according  to  the  or- 
der of  the  chBmcellor:  and  that  the  railroad 
company,  though  cited  by  the  claimant, 
was  not  bound  to  appear,  and  tiiat,  having 
no  interest  in  the  matter,  it  had  no  right  to 
appeal  the  case.  See  also  Chicago  dt  W,  L 
M,  Co.  V.  Prumng,  96  111.  203;  Columbia  d 
D.  Bridge  Co.  v.  Geiee,  U  N.  J.  L.  268; 
Cheroku  Nation  v.  Southern  Kaneae  R,  Co. 
185  U.  8.  641  [84:  295].  We  think  the 
United  States  discharged  its  entire  duty  to 
the  owners  of  this  property  by  the  payment 
of  the  amount  awarded  bv  the  commissioners 
into  court,  and  that,  if  there  were  any  error 
in  the  distribution  of  the  same,  it  is  not 
chargeable  to  the  government. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  there  was  necessarily  an  error  in 
paying  the  money  to  the  heirs  of  King. 
That  question  is  not  before  us  for  considera- 
tion, and  we  are  not  called  upon  to  express 
an  opinion  with  regard  to  it. 

The  case  is  doubtless  a  hardship  for  the 
claimant,  but  it  would  be  a  still  greater 
hardship  if  the  government,  without  fault 
upon  its  part,  were  obliged  to  pay  the  value 
of  this  lot  a  second  time. 

Ths  judgment  of  the  court  beUne  muH  be  re- 
wreed,  and  ths  ea$e  remanded,  ^eith  direeUone 
to  diemiee  the  petition. 
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THE  CHICAGO  A  KOI 
RAILWAY  COMPAirr,  Ftf.  m 

JOHN  OSBORNE. 


THK  CHICA.QO  Ss  NORTHWXSTQKH 
RAILWAY  COMPANY.  Pff. 

H.  A.  JUNOD  n 

(Bee  8.  C  Beporter**  ed.  I 

Certiorari  to  CireuU  Court  of 

judgment. 


L   A  case  cannot  be  remoyed  bja 
tlorari  from  tbe  Gtrouit  Oooit  oC 
ootirt,  except  in 
that  court  was  a  final  one. 


2L    Where  a  Judgment 
Oourt  for  the  Soutbarn  Distrtet  ol 
of  Osborne  against  the  CUomto  U  H. 
for  damages,  from  which 
error  was  prosecuted  and  the 
Appeals  for  the  Eighth   Glicoit 
Judgment  and  remanded  the  oai 
ings  consistent  with  its  opinioQ,  the 
of  the  latter  court  was  not  final, 
removed  to  this  court  \xf  wrtt  of 
[Not.  1238,  1239.1 

Submitted  Noe.  tl,  1992.    Decided  Dee. 


PETITIONS  for  writs  of  ovtiorari  to  tht 
Circuit  Court  of  Appeals  for  tha 
Circuit.    Denied. 

The  following  statement  Is  frooi  tl 
tion  for  certiorari  in  the  flist  abo^e 
case: 
**  To  the  Honorable  the  Supreme  Gout  of  iht 

United  States: 

"  Your  petitioner,  JcAn  Osbone,  a 
of  the  State  of  Iowa,  fai  the  eighth 
circuit  of  the  United  States  of 
humbly  prays  your  bomnmble  oomt  to 
your  writ  of  certiorari  to  tbe  Unted 
Circuit  Court  of  Appeals  for  tbe  SSfteb  J«*^ 
cial  Circuit,  commandini^  said  UaHed  Sibm* 
Circuit  Court  of  Appeals  to  certify  to  jvm  hm- 
orable  court  the  record  <^  hs  proomfan  is 
a  certain  i^ause  heretofore  pcDotDg  aajjuu 
mined  in  said  court,  wherein  Tbe  CWcmo  A 
Northwestern  Railway  CompuiT  was  philiiitf 
in  error  and  John  Osborne  delendaat  te 
which  cause  was  heard  opoii  a  will  of 
issued  by  the  said  United  Stalea  Cbc«ll  Ob«t 
of  Appeals  to  tbe  Circuit  Court  of  tbe  Ui 

Nora.— ./Is  Co  reioki¥9  hw 
Oourt*  0/ tsrrttortal 
of:  dltfifictioa  between  en 
error,  see  noU  to 
Iowa,  Vk  86T. 

That    Jttriedidnon    «f 
Oourtie  dependent  on 
added-to  give  trniedtetitm: 
mandedmav  bethown: 
cut  regard  to  eum 
T.  Ogden,  T:  681 

Am  to  what  QueMUmeVw 
Oomt  wUi  review  on  wrU  if 
see  note  to  Parks  t.  Tumer, 

That  theaupreme  Oomt 
eretUmamaeUonoftkeoomrt 
row  T.Hill,  14:48. 

^■^w  %i^^  s^^»swBef  s^p       ^^s^^w^w  %f^^^^^w  ^p^p 

or  other  eomt,  from  wkiek 
Gibbons  ▼.Ogdeo,  ^Wti, 


1802. 


Jot  t.  Adblbbbt  College. 
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States  for  the  Southern  District  of  Iowa,  cen- 
tral division.    A.  copy  of  the  record  of  the  said 
cause  in  said  circuit  court  of  appeals  is  here- 
with filed  and  made  a  part  of  this  application. 
**  It  will  appear  from  the  said  record  that 
your  petitioner,  then  and  now  a  citizen  of  the 
State  of  Iowa,  did  on  the  27th  day  of  January, 
A.  I>.  1890,  enter  his  certain  suit  in  the  said 
Uoitc^d  States  Circuit  Court  for  the  Southern 
district   of  Iowa,  central   division,  at   Des 
Moines,  Iowa,    ajorainst  the  said  Chicngo  & 
Northwestern  Bauway  Company,  a  hody  cor- 
porate, organized  under  the  laws  of  the  State 
of  Illinois,  and  a  citizen  of  said  State  and  a 
common  cfurrier,  transacting  business  and  op- 
eratiu^  a  railroad  within  the  State  of  Iowa  and 
the  said  State  of  Illinois,  in  which  your  peti- 
tioDer  claimed  to  recover  damages  against  the 
Chicago  &  Northwestern  Railway  Company 
by  reason  of  certain  violations  by  the  said 
common  carrier  of  the  provisions  of  the  Act 
of  Cooffress  approved  February  4,  A.  D.  Ib87, 
entitled  'An  Act   to   Regulate   Commerce,' 
and  commonly  known  as  the  Interstate  Com- 
merce Act;  and  vour  petitioner  begs  leave  to 
refer  to  said  petition,  which  is  set  out  in  the 
record,  herewith  filed,  of  said  cause,  wherein 
is  particularly  set  forth  the  particular  acts 
claimed  by  your  petitioner  to  have  been  a  vio- 
lation of  said  Act  of  Confess,   and  which 
specifies  particularly    the   damages    claimed 
therefor. 

*'Tour  petitioner  further  shows  that  the  said 
Chicago  &  Northwestern  Railway  Company 
entered  its  appearance  in  said  cause,  filea  its 
answer  therein,  and  joined  issue  upon  the  al- 
le^aiions  of  said  petition;  and  afterwards  the 
said  cause  was  tried  before  a  jury  upon  the 
pMu^cular  instructions  and  directions  of  said 
United  States  circuit  court,  and  a  verdict  was 
rendered  in  behalf  of  your  petitioner  for  the 
earn  of  two  hundred  and  twenty-five  dollars 
damages,  and  that  afterwards,  to  wit.  on  the 
29tl)  day  of  October,  A.  D.  1891,  judgment 
-was  rendered  by  the  said  court  upon  the  said 
verdict  for  the  sum  of  two  hundred  and  twen- 
ty-five dollars  and  for  the  attorneys'  fees  and 
lor  costs. 

"Tour  petitioner  further  shows  that  to  wit, 
on  the  8d  day  of  December,  A.  D.  1891,  the 
said  Chicago  &  Northwestern  Railway  Com- 
pany sued  out  its  certain  writ  of  error  to  the 
said  United  States  Circuit  Court  of  Appeals  for 
the  Eighth  Judicial  Circuit  and  assigned  for 
error  in  the  trial  of  said  cause  at  is  specified  in 
the  record  hereto  attached. 

'Tour  petitioner  further  shows  that  upon 
the  hearinff  of  said  writ  and  said  assignment 
of  errors  the  United  States  Circuit  Court  of 
Appeals,  then  siUinjr  at  St.  Paul,  in  the  State 
of  Minnesota,  did  file  its  certain  opinion  re- 
versing the  judgment  of  the  said  United  States 
Circuit  Court  for  theSouthern  District  of  Iowa, 
and  remanded  the  case  for  further  proceedings 
in  accordance  with  its  opinion. 

"Your  petitioner  shows  that  in  said  opinion 
it  is  determined  by  said  United  Statea  circuit 
court  of  appeals  that  it  was  the  dutv  of  the 
United  States  Circuit  Court  for  the  Southern 
District  of  Iowa,  under  the  state  of  facts  as  set 
forth  in  the  record  annexed,  to  have  directed 
a  verdict  for  the  defendants,  and  that  no  cause 
of  action  existed  against  the  said  common  car- 1 
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rier  by  reason  of  the  averments  and  allegations 
of  the  petition  filed  as  aforesaid  bv  your  peti- 
tioner and  under  the  proof  and  evidence  as  set 
forth  in  the  record  of  said  cause. 

"Your  petitioner  further  suggests  that,  the 
amount  of  judgment  recovered  by  plaintiff  in 
this  cause  in  the  United  States  Circuit  Court 
for  the  Southern  District  of  Iowa  being  less 
than  the  sum  of  one  thousand  dollars,  your 
petitioner  is  without  remedy,  except  by  the 
exercise  of  the  powers  conferred  upon  this 
court  under  section  six  of  the  Act  of  Congress 
approved  March  8,  A.  D.  1891,  entitled  'An 
Act  to  Establish  Circuit  Courts  of  Appeals, 
and  to  Define  and  Regulate  in  Certidn  Cases 
the  Jurisdiction  of  the  Courts  of  the  United 
States  and  for  other  Purposes.' 

* 'Wherefore  your  petitioner  prays  that  your 
writ  of  certiorari  may  issue,  as  hereinbefore 
prayed,  and  that  the  record  of  said  cause  may 
be  duly  certified  to  this  court  for  your  review 
and  determination,  and  that  you  exercise  the 
same  power  and  authority  in  the  premises  at 
thouffh  this  cause  bad  been  brought  here  for 
review  by  writ  of  error  or  appeal. 

The  petition  for  the  writ  is  the  same  in  each 
of  the  above  cases  except  as  to  the  names  of 
parties,  dates,  and  amounts.  The  circuit  court 
of  appeals  disposed  of  both  cases  upon  the 
opinion  filed  in  the  case  of  Osborne,  and  the 
questions  involved  are  identical. 

Mr,  C.  C.  Nourse  for  petitioners. 

Mr,  W.  C.  Goudy,  for  Chicago  &  North- 
western R  Co.  in  opposition. 

The  Chief  Juitice:  The  petitions  for  writs 
of  certiorari  to  the  Circuit  Court  of  Appeals 
for  the  Eighth  Circuit  are  denied.  Mcuish  v. 
Bof,  141  U.  S.  661  r*"^:  893]:  Biee  v.  Banger. 
144  U.  S.  197  [86:  4081;  Meagher  v.  Minnesota 
T,  Mfg.  Co.  145  U.  S.  608  [86:  887]. 


JAMES  F.  JOY,  Trustee,  ar  al.,  Appte.. 

e. 

ADELBERT  COLLEGE,  of  the  Weatem  Re- 
serve University,  bt  al. 

(Bee  8.  a  Beporter^  ed.  8N^-8BTJ 

Finaljudgment  or  decree  ftrom  wMeh  appeal  liei. 

An  order  of  the  oiroult  court  remanding  a  oaoso 

Nora.— ^  to  review  by  UnUsd  Statee  Supreme 
Court  of  territorial  dedeUme:  extent  and  manner 
of :  dtetinetUm  betv)een  an  appeal  and  a  writ  of  er^ 
ror^  see  note  to  Miners  Bank  of  Dubnque  v.  Iowa. 
18:807. 

That  juriedietion  of  United  Statee  Supreme  Court  it 
dependent  on  amount:  intereet  cannot  be  added  to 
irtve  juriedletion:  how  vaiue  of  thing  demanded  may 
be  shown:  what  eaeee  reviewable  without  regard  to 
turn  in  eontroverey^  see  note  to  Gordon  v.  Ogden,  7: 
602. 

Ae  to  what  queetione  the  United  States  Supreme 
Court  wUl  review  on  writ  of  error:  biU  of  exceptions^ 
see  note  to  Parks  v.  Turner.  13:883. 

That  the  Supreme  Court  wiU  not  review  the  dtscrs' 
tionary  action  of  the  court  beUno^aeonote  to  Barrow 
V.  HilU  14:48. 

As  to  what  is  ^flnal  decree*^  or  Judgment  of  state  or 
other  courU  from  which  appeal  lies,  see  tiote  to  Gib- 
bons V.  Ogden,  6:8(0. 
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SUPBEICB  COUBT  OF  THB  (JhITED  StATB^ 


Oct.  Tebm, 


to  the  state  court  is  not  a  final  judgment  or  de- 
cree from  which  an  appeal  will  lie  to  this  court. 

[No.  lOU] 
Submitted  Na9.  t8,  1892.    Decided  Dee.  5. 1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  on  motion  to  dismiss.  Dismissed, 

The  facts  of  the  case  are  stated  in  the  brief 
for  appellees  below. 

Messrs.  Geo.  Hoadly  and  John  C.  F. 
Gardner*  for  appellees,  in  favor  of  motion: 

This  suit  was  originally  brought  in  the 
Court  of  Common  fleas,  of  Lucas  county, 
Ohio,  by  the  Adelbert  College  of  the  Western 
Reserve  University  against  the  Toledo,  Wabash 
&  Western  Railroad  Company,  and  others,  de- 
fendants, and  in  it  there  were  filed  cross-peti- 
tions on  behalf  of  the  other  appellees. 

The  cause  being  at  issue,  on  the  second  day 
of  December,  1890,  James  F.  Joy,  one  of  the 
defendants,  filed  his  petition  for  removal  of 
iuch  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  upon 
the  alleged  ground  that  **from  prejudice  or  lo- 
cal influence  this  defendant  wiu  not  be  able  to 
obtain  justice  in  the  said  state  court  situated  in 
the  county  of  Lucas,  or  in  any  other  state  court 
in  which  the  said  defend  ant  may  have  the  right 
to  remove  said  cause  on  account  of  such  preju- 
dice or  local  influei  ce." 

On  the  same  day,  December  2, 1800.  Solon 
Humphreys  and  Daniel  A.  Liudlev,  the  other 
two  defendants  in  said  cause,  filed,  a  like  peti- 
tion.  praying  similar  relief  for  the  same  reason. 

Thereupon  an  order  was  made  by  the  Circuit 
Court  of  the  United  States,  directing  the  re- 
moval of  the  cause  from  the  said  court  of  com- 
mon pleas  of  Lucas  counfy  to  the  said  Circuit 
Court  of  the  United  States  and  on  the  21st  day 
of  January,  1891,  the  record  of  the  said  cause 
of  the  said  court  of  common  pleas  was  filed  in 
the  said  circuit  court  in  obedience  to  the  fore- 
going order. 

On  May  14th,  1891,  the  cross-petitioning 
defendants  Mary  L.  Oliveira  and  others,  filed 
their  motion  to  remand  the  cause  to  the  court 
of  common  pleas,  alleging  thirteen  grounds  for 
such  relief. 

On  the  29th  day  of  M^y,  1891.  the  Adelbert 
College  of  the  Western  Reserve  University, 
mnde  a  like  motion  for  the  same  reasons. 

The  motions  having  been  submitted  upon 
briefs,  a  learned  opinion  was  filed  by  the  Hon. 
Uowell  E.  Jackson,  circuit  judge,  granting  the 
same,  which  is  set  out  in  the  printed  record, 
and  on  November  10,  1891,  an  order  was  en- 
tered in  the  circuit  court  of  the  United  States, 
finding  that  that  court  was  without  jurisdic- 
tion to  entertain  and  grant  the  said  petitions 
for  removal,  and  that  the  cause  had  been  ille- 
gally removed  from  the  court  of  common 
pleas  of  Lucas  county,  and  it  was  accordingly 
remanded  to  that  court  for  further  proc^- 
InM. 

Joy,  Humphreys  and  Lindley,  by  their  solic- 
itors, excepted,  and  prayed  their  appeal  to 
this  court,  which  was  allowed  and  ordered. 

On  the  10th  day  of  November,  1891.  there 
was  filed  in  the  clerk's  ofilce  of  the  Circuit 
Court  of  the  United  States  for  the  Northern 
District  of  Ohio,  Western  Division,  a  certifi- 
cate of  the  circuit  judge,  to  the  effect  that, 
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"the  court  is  of  opiniao  that  the  dtfianMp  ef 
the  various  paitiea  hereto  at  ihowa  hy  the  ret- 
ord  and  affidavits  filed  herein  is  moA  that  ths 
court  has  no  JurisdictioQ  of  the  cuik,  and  ob 
this  ground  alone  the  court  granted  mad  mo- 
tion and  orders  said  cause  to  be  reoBaadcd  to 
the  said  court  of  oooimon  pless  of  Laos 
county." 
Whereupon  said  moving  defeodants  havaf 

fi  ven  notice  of  appeal  on  said  questioo  of  jum- 
iction,  made  application  to  the  oomt  for  tUs 
certificate,  which  was  accordingly  cranted 

An  assignment  of  errors  was  fied  on  the 
same  day  in  the  same  court. 

This  court  has  no  jurisdictioo  to  entcftna 
appeals  of  this  kind. 

iUchmond  d  D.  R.  Co.  v.  Thtmr^^  \U  U.  S 
45  (83:871);  Qumee  y.  PoOriek  County  197  T 
S.  141  (84:601);  McUsh  v.  Baf,  141  U.  &  «: 
(85:898);  Chicago,  8t.  P.  M.  d  O,  E.  Cs.  t. 
Soberts.  141  U.  8.  690  (35:905). 

There  was  no  opposition  to  the 


Ths  ChirfJuetiee:  The  moCkm  to 
granted  upon  the  authority  of  Riekwtomi  ^  D. 
B.  Co.  y.  'nouron,  184  U.  S.  45  (33:871):  hur- 
nee  v.  Patrick  County,  187  U.  S.  141  (34.«ti; 
MeLish  V.  Boff,  141  C.  &  661  (85:893);  CSU^. 
St.  P.  M.dtO.B.  Co.  y.  Boberis,  141  U.  &iM 
(85:905). 


Ex  parte:    In  the  matter  BUZABKTH 
ENGLE8.  P^Utioi 


(Bee8.G.  Beporter'S  ed.  ST- 
Writ  qf  prohibition^  when  wiB  mot 


Where  the  district  ooort 
premises,  this  court  wiU  not  prohibtt 
ceeding  in  the  exercise  of  su^  Jmladiortoe. 

[No  number.] 
Submitted  Not.  28, 1892.    Decided  Dm.  i. 


THIS  is  a  petition  for  »  writ  of  pcoUblteL 
The  facts  upon  which  the  writ  k  mkei 
are  set  forth  in  the  sugirestioD  or  peCitiaa  sad 
papers  of  which  the  foUowiog  are  oopia. 

The  following  is  a  copy  of  the  soggesttoaw 
petition. 
*'  To  the  Honorable  the  Supreme  Cout  of  tte 

United  States  of  America. 

"  The  sugeestion  of  Elizabeth  Bngkiaisait 
the  District  <Coart  of  the  United  Slates fartke 
Eastern  District  of  New  York,  reqwctfaBy 
alleges: 

'*  L  That  heretofore,  on  the  SSlh  &v[  «f 
September,  1891,  the  Myers  Excaraioe  &  Kit- 
igation  Company  Hied  Its  petitioii  ii  tW  ^ 
trict  court  of  the  United  Statea,  as  ovam«f 
the  barge  Republic,  for  a  limitatioB  of  hiid 
ity ,  a  copy  of  which  is  hereto  attached,  bsM 
Eizhibit  A,  and  the  usual  monitioii 


by  said  district  court 

«'II.  On  the  return  day  of  laSd  oider  tU» 
petitioner  filed  her  answer  to  said  petUoa,  a 
copy  of  which  is  hereto  attadied,  aurksd  Ei* 
hibit  B. 

"m.  That  thereafter  on  the  twesty-flmdiT 

of  November,  1892,  said  cause  came  oa  to  l» 
heard  before  the  district  court,  afoRMid*  <• 
exceptions  to  the  Jurisdictioa  of  aaid  oooit,  mi 


3bc  parte  Englbs. 


857-859 


OQ  motion  of  your  petidoner  to  dismiss  the 
same  for  want  of  Jorisiiictioii,  yet  the  said 
court  overruled  your  petitioner's  exceptions  and 
denied  said  motion  to  dismiss,  and  ordered  said 
court  to  proceed,  at  will  appear  by  a  cop^  of 
said  order  hereto  attached,  marked  Exhibit  C. 
'Wlierefore,  the  said  Elizabeth  Envies  respect- 
fully requests  that  a  writ  of  prohibition  may 
be  issued  out  of  this  honorable  court  to  the 
judge  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  New  York,  prohib- 
it! oe  him  from  further  proceeding  with  the 
petition  for  a  limited  liability  aforesaid,  and 
requiring  bim  to  dismiss  the  said  pror.eedings. 

Elizabeth  Engles, 

Petitioner. 
**  Kings  County,     ) 
State  of  New  York,  j 

"Slizabeth  Engles,  being  duly  sworn,  says: 
She  is  the  petitioner  herein,  and  each  of  the  al- 
legations in  the  foregoing  suggestion  is  true  as 
therein  stated. 
Sworn  to  before  me  this  ) 

28d  day  of  November,  s  Elizabeth  Engles. 
180d.  ) 

Washington  Sackmann, 
^    Notary  Public,  Kings  Co..  N.  Y." 
"Exhibit  A. 
^'  To  the  Honorable  Charles  L.  Benedict,  Judge 
€»f  the  District  Court  of  the  United  States  for 
the  Eastern  District  of  New  York: 
•*  The  petition  of  the  Myers  Excursion  A 
Navigation  Company,  owner  of  the  barge  Re- 
puhlic,  in  a  cause  of  action,  civil  and  mari- 
time,  respectfully  shows  as  follows: 

"  First  The  petitioner  was  at  the  times  here- 
inafter mentioned,  and  is  now  a  corporation 
duly  organized  and  existing  under  the  laws  of 
the  State  of  New  Jersey,  and  engaged  in  the 
business  of  chartering  vessels  for  excursions  on 
the  waters  in  the  ne^hborhood  of  the  city  of 
New  York.  It  was  at  such  times,  and  is  now, 
tlie  owner  of  the  barge  Republic,  which  is  a 
large  doable  decked  barge,  expressly  fitted  for 
the  business  in  which  she  was  used. 

'*  Second.  Prior  to  the  12th  day  of  August, 
1891,  the  petitioner  chartered  said  barge  Repub- 
lic to  one  George  Eemna,  for  the  purpose  of 
eonvgring  an  excursion  party  from  Brooklyn 
to  Cold  Spring  Grove,  Long  Island,  and  on  the 
ISth  day  of  August,  1891,  at  about  10  o'clock 
▲.  ic,  said  barge  Republic,  pursuant  to  such 
charter,  left  South  5th  street,  Williamsburg, 
in  tow  of  the  steamboat  Ciystal  Stream,  bound 
for  said  Cold  Spring  Grove,  having  on  board 
aaid  excursion  party. 

"Third.  Said  barge  was  fully  manned  and 
thoroughly  equipped  for  the  trip;  she  was 
tight,  staunch  and  strong,  and  seaworthy  in  all 
respects. 

**  She  reached  Cold  Spring  Grove  at  about  2 

o'clock  in  the  afternoon  of  said  12th  day  of 

August,  and  was  then  properly  made  fast  at 

the  end  of  the  pier  at  saia  place  by  three  lines, 

>    with  her  port  aide  to  the  pier. 

"Fourth.  By  the  terms  of  said  charter  said 
barge  was  to  leave  Cold  Spring  Grove  at  4 
o'clock  p.  M.,  to  return  to  Williamsburg.  As 
a  thunder  shower  was  threatening,  all  the  ex- 
cursionists were  on  board  by  quarter  of  four. 
The  master  of  the  barge  cast  off  the  head  line 
from  the  pier,  but  as  the  storm  had  then  burst 
and  it  was  raining  very  hard,  with  heavy  thun- 
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der  and  lightning,  the  master  put  the  midship 
line  back  on  the  post  from  which  he  was  lifting 
it,  and  started  to  make  fast  the  head  line  again. 
As  he  was  running  to  do  so,  a  sudden  squall 
struck  the  barge  on  the  starboard  side  with 
terrific  force.  The  roof  of  the  upper  deck  was 
overturned,  and  the  forward  end  carried  away, 
a  portion  being  blown  up  the  beach  for  150 
feet  or  more.  Thirteen  persons  were  killed 
and  many  others  injured.  The  injured  were 
transported  with  all  possible  promptness  to 
Williamsburg;  and  the  next  day  the  barge  was 
towed  to  Hoboken,  New  Jersey,  whence  she 
was  taken  to  Erie  Basin,  Brooklyn,  where  she 
now  is,  in  this  district,  and  within  the  juris- 
diction of  this  court. 

**  Fifth.  The  loss,  damage,  injury,  and  de- 
struction above  set  forth  were  due  to  inevitable 
accidp'jt,  and  were  occasioned,  done  and  in- 
curred without  the  privity  or  knowledge  of  the 
petitioner. 

"  Sixth.  Nevertheless,  certain  persons  claim- 
ing to  have  been  excursionists  upon  said  barge 
at  the  time  of  said  accident,  have  brought  suit 
against  the  petitioner  in  the  supreme  court  of 
the  State  of  New  York,  for  the  county  of 
Kings  within  the  eastern  district  of  New  York, 
for  damages  sustained  either  by  reason  of  per- 
sonal injuries  to  themselves,  or  by  reason  of 
the  death  or  injury  of  other  persons,  and,  as 
the  petitioner  is  informed,  other  suits  are 
about  to  be  brought  against  the  petitioner  for 
damages  sustained  by  reason  of  the  accident 
above  described.  The  petitioner,  therefore,  . 
desires  to  contest  its  liability  and  the  liability 
of  said  barge  Republic  for  the  loss,  destruc- 
tion, damage,  and  injury  occasioned  by  said 
disaster,  and  also  to  claim  the  benefit  t^f  the 
limitation  of  liability  provided  in  the  third  and 
fourth  sections  of  the  Act  of  Congress,  entitled 
"An  Act  to  Limit  the  Liability  of  Shipowners, 
and  for  other  Purposes,"  passed  March  8, 1851, 
now  embodied  in  sections  4288-4285  of  the 
Revised  Statutes  of  the  United  States,  and  the 
various  statutes  in  addition  thereto  and  amend- 
atory thereof;  and  to  that  end  desires  an  ap- 
praisement to  be  had  of  the  amount  or  value  of 
Its  interest  in  said  barge  Republic  in  the  condi- 
tion in  which  she  was  after  said  accident  and 
damage  on  August  12, 1891,  and  of  her  freight 
then  pending:  and  for  that  purpose  the  peti- 
tioner asks  that  said  barge  be  examined,  and 
her  value  ascertained  by  a  commissioner  of  the 
circuit  court,  or  by  such  other  means  as  the 
court  shall  direct 

"  Seventh.  Said  barge  Republic  has  not  been 
libeled  in  any  court  for  the  loss,  damage,  in- 
jury and  destruction  occasioned  by  said  disas- 
ter, but  the  petitioner  has  been  sued  in  the 
supreme  court  of  the  State  of  New  York  in  and 
for  the  county  of  Kings,  by  several  persons 
therefor.  The  names  of  such  suitors,  their  at- 
torneys, and  the  amounts  which  they  claim,  are 
set  forth  in  the  schedule  hereto  annexed, 
marked  A,  which  is  made  a  part  of  this  peti- 
tion. A 11  of  said  suits  in  said  schedule  set  forth 
are  now  pending,  and  are  either  for  damages 
for  personal  injuries  to  the  suitors,  or  for  the 
death  or  injury  of  other  persons,  alleged  to 
have  been  sustained  in  said  accident  to  said 
barge  Republic. 

"Eighth.  The  value  of  said  barge  Repub- 
lic, in  the  condition  In  which  she  was  after 
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said  accident  and  is  now,  does  not  exceed  the 
sum  of  six  thousand  dollars,  and  no  freight 
whatever  was  pending  at  the  time  of  said  acci- 
dent. Said  value  is  not  sufficient  to  make 
compensation  to  each  of  the  persons  who  have 
brought  suit  as  aforesaid  for  the  loss  suffered 
by  them  bv  reason  of  said  accident. 

''Wherefore,  the  petitioner  prays  that  this 
honorable  court  will  be  pleased  to  cause  due  ap- 

Sraisement  to  be  bad  of  the  value  of  said  barge 
lepublic  in  the  condition  In  which  she  was  im- 
mediately after  said  accident  and  is  now,  and, 
upon  the  ascertammeot  of  said  value,  to  make 
an  order  for  payment  thereof  into  court  or  for 
the  giving  of  a  stipulation,  with  sureties,  for 
payment  thereof  into  court  whenever  the  same 
shall  be  ordered;  and  that  the  court  will  issue 
a  monition  against  all  persons  claiming  dam- 
ages for  any  loss,  destruction,  damage,  or 
injury,  occasioned  by  said  accident,  citing 
them  to  appear  before  this  court  and  make  due 

groof  of  their  respective  claims,  at  a  time  to 
e  therein  named;  as  to  all  which  claims  the 
petitioner  will  contest  Its  liability  and  the  lia- 
ability  of  said  bar^  Republic,  independently 
of  the  limitation  of  liability  claimed  under  the 
Act  and  statutes  aforesaid. 

'*Al80,  that  the  court  will  dedffnate  a  com- 
missioner before  whom  proof  of  all  claims  pre- 
sented in  pursuance  of  such  monition  shall  be 
made;  and  that  upon  the  coming  In  of  the 
report  of  said  commissioner  ana  upon  the 
hearing  of  the  cause,  ii  shaU  appear  that  the 
petitioner  is  not  liable  for  such  loss,  damage, 
destruction,  and  injury.  It  may  to  finally  oe 
decreed  by  this  court  And  that,  in  the  mean- 
time and  until  the  final  judgment  of  the  court 
shaD  be  rendered  herein,  this  court  will  make 
an  order  restraining  the  further  prosecution 
of  all  and  any  suit  or  suits  against  the  peti- 
tioner in  respect  to  any  such  claim  or  clai*ns, 
particularly  by  the  said  parties  who  have 
Drought  suit  in  the  supreme  court  of  the  State 
of  New  York  as  hereinbefore  specified;  and 
the  petitioner  will  ever  pray,  etc 

The  Myers  Excursion  A  Navigation 
Company 
By  Frederick  8.  Owyer, 

Treasurer." 
"Southern  District  of  New  York, ) 
City  and  County  of  New  York,  J 
Frederick  S.  Gwyer,  being  duly  sworn,  says: 
I  am  the  treasurer  of  the  Myers  Excursion  A 
Navigation  Company,  the  petitioner  herein. 
1  have  read  the  foregoing  petition,  and  the 
same  is  true  to  the  best  of  my  knowledge. 

Frederick  8.  Gwyer. 
"Sworn  to  before  me  this  twenty- ) 
fifth  day  of  September,  1891.     ) 
(seal)  Wilfred  A.  Clark, 

Notary  Public,  N.  Y.  County. 
Wing,  Sboudy  d^  Putnam, 

Proctors  for  Petitioner.** 

(Here  follows  schedule  A.  containing  a  list 
of  over  thirty  plaintiffs  who  have  brought  suit 
as  stated  in  foregoing  Exhibit  A.  and  the 
amounts  claimed  so  far  as  ascertained.) 

••Exhibit  B. 

(Title  of  Case.) 

"The  separate  answer  of  Elizabeth  Engles 
respectfully  shows: 

'*I.  That  the  claims  damages  against  the 
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Myers  Excursion  A  Navigatioa  Compaaf  ii 
the  sum  of  $5,000,  and  has  duly  pceseoted  her 
claim  pursuant  to  an  order  of  Uiis  court  to  ds 
Commissioner  Richard  P.  Moore,  Esq.,  uader 
oath,  within  the  time  Umited  and  at  the  ^ket  r^ 
required  by  the  order  of  the  ooort.  ^ 

*'IL  That  the  respondent  is  one  of  the  par 
ties  named  in  schedule  attached  to  pslitioa 
herein  on  which  the  order  of  SeptemlMr  fl, 
1801,  was  granted. 

"ILL  Respondent  denies,  upon  inforaatna 
and  belief,  the  allegation  in  the  third  |»- 
graphof  petition,  in  words  as  follows: 

**Said  barge  was  fully  manned  and  ftor 
oughly  equipped  for  the  trip;  she  was  H^ 
staunch,  strong  and  seaworthy,  in  all  reipMlL 

"IV.  The  respondent  denies,  oo  iafocBs- 
tion  and  belief,  the  entire  fifth  paragraph  of 
the  petition. 

"V.  The  respondent  denies  that  the  htt^ 
Republic  was  a  seagoing  veasel,  and  ako  de 
nies  that  she  was  used  or  employed  in  ialsBd 
navigation,  and  submits  to  the  court  that  n 
appears  upon  the  face  of  the  petition  that  the 
petitioners  are  not  embraced  within  ihe  pr» 
visions  4288-4280  R.  & 

Mirabean  L.  Towns. 
Proctor  for  Citimaa 

"State  of  New  York, ) 

City  of  Brooklyn,  vsa. 

County  of  Kinss,    } 

"Elizabeth  En^es,  being  duly  twom.  aiyc 
That  she  has  read  the  foregoinir  answer  Md 
knows  the  contents  thereof;  that  ttie  i 
true  to  her  knowledge,  except  as  to  the 
therein  stated  to  be  alleged  upon  inU 
and  belief,  and  that  as  to  those 
believes  it  to  be  true. 

EUabeCh 
"Sworn  to  before  me  this  14th  > 

day  of  January,  1892.  f 

JasL  J.  Eiseman, 

Notary  Pahttc* 

"Exhibit  C 

"At  a  sUted  term  of  the  dirtrid 
United  States  of  America  for  the 
trict  of  New  York,  held  at  the  United 
Court  rooms,  in  the  dty  of  Brooklyn,  cm 
day,  the  twenty-first  day  of  November*  la  iht 
year  of  our  Lord  one  thousand  dght 
and  ninety-two. 

**Pre8ent^The  Honorable  Chariea  L. 
diet.  District  Judge. 

"In  the  Matter  of  the  Petition  of  the  1 
Myers   Excursion    &   Navigatlos  | 
Company,  as  owners  of  the  Bane  V 
'Republic,'  for   limitation  of   Ite- 1 
bility,  etc.  J 

"This  cause  coming  on  to  be  beard  tbii4^r 
on  the  petition  of  the  Myers  Excunioa  4  ^n- 
igation  Company,  filed  September  99^  19I« 
and  the  answers  of  Elizabeth  Engkas  wmd  «tk- 
ers,  on  exceptioos  in  the  answen  to  the  Jarb- 
diction  of  this  court  to  proceed  with  said 
and  on  motion  bv  the  respondentn  to  _ 
the  proceedings  for  want  of  JuriadictiDa. 

"On  hearing  Mr.  Raphael  J.  Mows.  Jr..  rf 
counsel  for  Elizabeth  Engles  and  otbtta>  mi 
Messrs.  Guggenheimer  &  Uniermeycr.  if 
counsel  for  Nellie  Schaler,  and  Mr.  Fiiasnift 
Solinger,  of  counsel  for  Cttharioe  Coaty  t»A 

i4«  r.  & 
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otbeis,  in  sappori  of  the  exceptions  to  the  Jn- 
risdlction  and  of  Uie  motion  to  dismiss,  and 
Mr.  Putnam,  of  counsel  for  the  petitioners  in 
opposition. 

"On  motion  of  Mr.  Putnam  for  the  peti- 
tioiiers. 

"It  is  ordered,  that  the  exceptions  to  the 
taiisdiction  be  overruled,  and  the  motion  to 
dismiss  be  denied,  and  it  is  further  ordered 
tbat  the  cause  proceed." 

Mr.  Raphael  J.  Moses*  Jr.«  for  the  pe- 
titioner: 

The  question  of  the  validity  of  U.  8.  Rev. 
Stat.,  g  4889,  if  applied  to  passenger  barseson 
excursions  wholly  within  the  limits  of  one 
State,  if  made  on  tide  waters,  was  expressly 

Be  Odmett,  141  U.  8.  12  (85:  688). 

labile  some  coal  barges  may  be  vessels  ca- 
pable  of  being  towed  to  sea,  a  passenger  barge 
is  not,  and  the  distinction  between  passenger 
barges  and  coal  barges  is  so  manifest  tbat  the 
court  refused  to  hear  argument  on  the  point. 

Ecutem  Trantp.  Line  v.  Cooper,  09X1.  8.  77 
(25:8»2). 

JL  vessel  navi^ting  the  waters  of  East  river 
and  Long  Island  Sound  is  not  navigating  in- 
laod  ivaters 

He  lA>ng  Island  Jf.  &  Fan.  db  F.  l^anep. 
Co.  5  Fed.  Rep.  600. 

The  express  declaration  that  the  exemption 
to  vessels  navigating  inland  waters  should  ex- 
tend to  barges,  etc.,  is  evidence  that  Coofrress 
considered  tbat  without  such  express  exemp- 
tion of  birges  they  would  not  be  covered  by  a 
clause  relating  to  vessels  used  in  navigation, 
and  therefore  does  not  apply  to  sea-^oing  ves- 
sels, as  to  which  no  such  extension  of  meaning 
is  ^iven. 

The  Mamie,  6  Fed.  Rep.  818;  Hunter  v.  Me- 
Gcwn,  1  BUgh,  678;  Qale  v.  Latcrie,  5  Barn.  & 
C-156. 

The  Limited  Liability  Act  does  not  apply  to 
vessels  engaged  merely  in  excursions  from  and 
back  to  a  certain  place  within  a  State  without 
leaving  the  State. 

The  Gretna  Green,  20  Fed.  Rep.  901;  The 
T/ioniae  Swan,  6  Ben.  42. 

Ad  excursion  within  the  limits  of  a  State  is 
like  navigation  on  a  lake  with  no  possible  coo- 
oection  with  foreiifn  or  interstate  commerce, 
and  this  was  the  question  expressly  reserved 
in  the  case  of  Ex  parte  Boyer,  109  U.  8.  629 
(27:1066). 

The  Chi^  Justice:  Leave  to  file  a  petition 
for  a  writ  of  prohibition  is  denied  upon  the 
authoHty  of  Be  Fassett,  142  U.  8.  479-484  [85: 
1086-1088J,  and  cases  there  cited. 


HENRY  H.  Mcmullen,  Appt,, 

UNITED  STATES. 

(Bee  8. 0.  Reporter^  ed.  SOO-SflB.) 

XT.  8.  Bet.  8tat.  %  StB—aUotoanee  qf  marshaJTs 

account. 

V   Within  the  meaning  of  U.  8.  Rev.  Stat.  I  8S9, 

Nora.— ./It  to  extra  payor  enmpeneation  to offleers^ 
mee  note  to  United  tttates  v.  HacdanieL  8:587. 

IMU.S. 


a  dlstrlot  or  olroait  oourt  cannot  be  said  to  be 
Bittinflr  on  any  day  when  it  is  closed  for  the  pur- 
poses of  buslDess,  by  its  own  order,  duriofr  the 
whole  of  that  day. 

2,  The  allowance  of  a  marsbalPs  account  by  the 
court  does  not  preclude  its  revision  by  the 
proper  oiScers  nor  Justi^  its  payment  when  it 
appears  that  such  allowance  was  unauthorized 
by  law. 

fNo.  55.1 
Submitted  UTov.  f  f ,  189g,    Decided  Dec,  6, 1892. 


APPEAL  from  a  Judgment  of  the  Court  of 
Claims,  dismissing  a  suit  by  Henry  H. 
Mc Mullen,  United  States  Marshall,  against  the 
United  States,  for  fees  as  marsball.    Affirmed. 
See  same  case  below,  24  Ct  CL  894. 

Statement  by  Mr,  Justice  Harlans 

The  appellant  was  United  States  marshal 
for  the  district  of  Delaware  from  February 
Ist,  1880,  to  July  24th,  1885.  The  terms  of 
the  district  court  for  that  district  besan  on 
the  second  Tuesdays  in  January,  April,  June, 
and  September  in  each  year,  and  continued 
until  the  Friday  or  the  day  preceding  that 
for  opening  the  next  succeeding  term.  The 
terms  of  the  circuit  court  began  on  the  third 
Tuesdays  in  June  and  October  in  each  year, 
and  continued  until  the  Tuesday  or  the  day 
preceding  that  for  opening  the  next  succeed- 
inff  term. 

It  is  found  by  the  Court  of  Claims  (find- 
ing n.)  that  the  appellant  as  marshal  ** at- 
tended the  circuit  and  district  courts  when 
in  session,  during  the  terms  of  i%id  courts, 
nine  hundred  and  five  days  ;**  that  those  days 
were  charged  by  him  in  his  account  at  |5> 
per  day;  that  the  account,  being  7erified. 
was  approved  by  the  court  as  Just  and  in  ac- 
cordance with  law,  but  its  payment  >*'as  re- 
fused at  the  Treasury  Department ;  and  that 
appellant's  whole  compensation,  if  the  above 
charges  were  added,  would  not  have  exceeded 
in  any  one  year  the  maximum  of  $6,000. 

Finding  vn.  was  in  these  words:  ** Claim- 
ant has  been  paid  in  full  at  the  rate  of  $5  per 
day  for  every  day  whilst  the  circuit  and  clis- 
trict  courts  of  the  United  States  in  the  State 
of  Delaware  were  sitting  or  in  session  front 
and  including  October  term,  1879,  to  and  in- 
cluding June  term,  1885.,  The  905  days  re- 
ferred to  in  finding  n.  were  days  occurring, 
between  sessions  oi  the  courts.  ** 

Mr.  Charles  C,  Lancaster  for  appellant 
Mr.  John  B.  Cotton,  Asst.  Atty.  Gen,,  for 
appellee. 

Mr.  Justice  Harlan  delivered  the  opinion, 
of  the  court: 

We  are  somewhat  embarrassed  by  the  ob- 
scurity of  the  findings   of   fact.    The  sec- 
ond one  states    that  appellant  attended  the- 
circuit  and  district  courts,  **when   in  ses- 
sion," during   the   terms   of  those   courts, 
nine  hundred  and  five  days,  while  the  seventh, 
states  that  those  were  days  occurring  **  be- 
tween sessions  of  the  courts. "   But  we  assume- 
that  the  question  intended  to  be  presented, 
and  which  was  determined  below,  involved 
the  right  of  a  marshal  to  compensation  at  the^ 
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rate  of  $5  per  daj,  for  each  day  of  a  term 
whether  the  court  was  or  was  not  actually 
in  session  or  sitting  on  each  day  so  charged. 
We  understand  the  words  **  between  sessions 
of  the  courts**  to  imply  that  there  were  inter- 
vening days,  between  those  sessions,  when 
the  court,  by  its  own  action,  was  not  open, 
or  did  not  sit,  for  the  transaction  of  business. 

This  question  depends  upon  the  construc- 
tion to  be  ^iven  to  that  clause  of  section  829 
of  the  Revised  Statutes,  fixing  the  compensa- 
tion to  be  taxed  and  allowed  to  a  marshal  for 
different  kinds  of  service,  which  provides 
that  he  shall  be  allowed  ''for  attending  the 
circuit  and  district  courts,  when  both  are  in 
session,  or  either  of  them  when  only  one  is 
in  session,  and  for  bringing  in  and  commit- 
ting prisoners  and  witnesses  during  the  term, 
five  dollars  a  day. "  Wheu  the  court  is  open, 
by  its  order,  for  the  transaction  of  business, 
it  is  in  session  within  the  meaning  of  this 
section.  If  the  court  by  its  own  order,  is 
closed  for  all  purposes  of  business  for  an  en- 
tire day,  or  for  any  given  number  of  days, 
1^362]  it  is  not  in  session  on  that  day,  or  during 
those  days,  although  the  current  term  has  not 
expired.  It  is  made  by  statute  the  duty  of 
the  marshal  of  each  district  **  to  attend  the 
district  and  circuit  courts  when  sitting 
therein."  Rev.  Stat.  §  787.  Within  its 
meaning  the  court  cannot  be  said  to  be  sit- 
ting on  any  day  when  it  is  closed,  by  its  own 
order,  during  the  whole  of  that  day  for  pur- 
poses of  business. 

In  support  of  his  position,  appellant  relies 
upon  the  decision  in  UniUd  States  v.  Jones, 
134  U.  8.  483,  488  [83:  1007,  1008J.  where  it 
was  held  that  the  approval  of  a  commission- 
er's account  by  a  Circuit  Court  of  the  United 
States,  under  the  Act  of  February  22d,  1875, 
18  Stat,  at  L.  833,  regulating  fees  and  costs, 
was  prima  facie  evidence  of  the  correctness  of 
its  items,  and  **  in  the  absence  of  clear  and  un- 
equivocal proof  of  mistake  on  the  part  of  the 
court  it  should  be  conclusive."  That  case  is 
not  decisive  of  the  present  one,  because  it  ap- 
pears that  the  circuit  court,  in  approving  ap- 
pellant's account,  allowed  him,  by  mistake, 
for  attending  court  upon  days  when  the  court 
was  not  in  session.  Besides,  the  above  Act, 
relating  to  the  accounts  of  various  officers,  in- 
cluding marshals,  payable  out  of  the  money 
of  the  United  Stated  provides  that  nothing 
contained  in  it  shall  be  deemed  in  any  wise 
to  diminish  or  affect  the  right  of  revision  of 
the  accounts  to  which  it  applies  by  the  ac- 
counting officers  of  the  Treasury  as  exercised 
under  the  previous  laws  in  force.  So  that  the 
allowance  of  the  appellant's  account  by  the 
court  did  not  preclude  all  revision  of  them  by 
the  proper  officers,  nor  justify  its  payment 
where  it  appeared,  as  it  does  in  this  case,  that 
«uch  allowance  was  unauthorized  by  law. 

It  results  that  the  claim  of  the  appellant 
to  be  compensated  at  the  rate  of  $5  per  day, 
for  each  day  **  between  sessions  of  the  court, " 
-was  properly  disallowed.  MeMuUen  y. 
United  States,  24  Ct.  U.  894. 

JudgmerU  c^jj^rmed. 


ROBERT  A.  BALLOCH, 

FRANKLIN  H.  HOOFER, 
(Bee  8.  G  Bepoitcr^  ed. 
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lien  bg  deed  ef  frviC 

Where  one  borrows  waoaj  to 
land  belonsrlDff  to  him  and  coutcy 
before  the  hooaes  are  llniBhed  to  aaotkc 
latter  borrows  other  moneys  to  ftadsh  t 
from  the  same  oompaiiy  who  )tmmak  to 
former,  all  which  monejpsareseinmd  tar 
trusty  in  an  action  by  the  flnt 
second  and  thecolnwiy  wiiScdi 
for  an  accounting,  etc,  such  oompaay  is 
to  a  hen  upon  the  property  to  aeeore  tte 
ment  of  all  the  moneys  advanoed  by  It. 

[No.  21J 

Argued  Nat,  7,  8, 1892,    Decided  Dee,  5. 

APPEAL   from  a  decree  of  the  _ 
Court  of  the  District  of  Columfaim, 

ing  a  certain  sum  to  be  a  first  lien  in  Caver  if 
the  insurance  company  oo  certain  ion 
improvements  thereon  m  the  city  of 
ton,  etc.    Afflrtned, 

The  facts  are  stated  in  the  opinioa. 

Mr,  S.  S.  Henkle  for  i^>pdla&t. 

Messrs,  Job  Barnard  and  Jam^t  8,  Mi- 
wards  for  appelh 


Mr.   Justice  Harlan  delivered  the  o^ 
ion  of  the  court: 

The  appellant,  Ballocb,  became  the  o«b- 
er  by  purchase  in  1878,  from  J.  Bt«UrT 
Adams,  of  certain  lots  on  Sixteoitli  aad  ) 
streets,  in  the  city  of  Washington,  giviif 
his  notes  for  the  purchase  moner, 
ing  their  payment  by  a  deed  of  t 
ing  the  whole  property.  He  placed 
record  a  subdivision  of  part  of  ttie  pmcrtr 
making  fourteen  lots  <hi  the  weat  Mfe  W 
Sixteenth  street,  seven  lota  (with 
strip)  on  the  south  side  €d  Swan 
six  lots  on  the  north  side  of  8  ttm 

In  order  to  obtain  money  for  the 
tion  of  bouses  upon  some  of  those  Iota, 
teen  on  Sizteenth  street  and  six  on  8 
he  borrowed  from  the  Maaaachna 
Life  Insurance  Companv  the  sum  cf  tl€.ML 
executing  therefor  hia  eight  proaUMOiy  aoan 
of  $2,000  each,  bearing    infeocal  ai  dflft 


NoTK.—.^  to  Uenforpmttkam 
Bayley  v.  GreenleaC,  S:  8Hl 

Am  to  U$n  qf  mm  attorney  fer 
note  to  Texas  V.  White,  IScWB. 

As  to  faetor^slUn^emnaU  toUalted 
lalonga,  28: 64. 

As  to  banker^s  Kan,  see  note  to  Oanti 
of  Baltimore  v.  Oonncctioot  Mot.  I*.  Xaa.  ca. 

Am  to  liens  for  wharf eiQe^  na 
Bsston,  Zi:  878. 

As  to  Ikn  of  eorporoHom  on 
from  etoekhoider,  see  fioCsto  Ualoa 
town  v.'Lalcd,  4: 900. 

As  to  lUn  of  Untied  States  for 
United  States  V.  800  Cbesto  of  Vea,  lb  lat 

Am  to  Hen  of  o  mort^aos  on  after 
ortu,  see  fioCs  to  Peonock  v.  Ooe,  Mb 

^  Co  wkcn  a  Usfi  or  rlgM  to  a  Msa  ii 
noU  to  Davis  v.  BUsland,  tL  Wk, 

Am  to  how  wotosd; 
waAemMefn^tm  nots  toQraat  v. 
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er  ceot  until  paid.  Subsequeatly,  be  bor- 
^w^ed  other  sums  from  the  company,  namely, 
10.200,  for  which  he  made  his  six  promfs- 
ory  notes  of  $1,700  each,  bearing  like  in- 
erest,  and  $9,000,  for  which  he  gave  his 
our  notes,  bearing  like  interest,  three  for 
»2,000  each  and  one  for  $1,000  each.  To  se* 
;ure  tbose  respective  loans  Balloch  executed 
.  deed,  of  trust  upon  particular  lots  in  the 
ibove  subdivision.  These  deeds  of  trust  were 
overall y  executed  June  4th,  1879,  October 
lltb,  187»,  and  February  17th,  1880.  Wil- 
iam  R.  Hooper  was  the  general  agent  of  the 
x)nipany  in  the  city  of  Washington  for  the 
purpose  of  ** placing"  life  insurance  and  col- 
lecting premiums,  and  Balloch *s  negotia- 
tions ^with  it  was  through  him.  He  was 
named  in  each  of  the  deeds  as  trustee. 

It  yvss  agreed  that  oue  half  of  the  sum 
loaned  should  be  paid  to  Balloch  at  the  time 
ihe  notes  and  deed  of  trust  was  delivered ; 
that  the  company  should  pay  off  the  amount 
•due  on  the  purchase  from  Adams,  which 
was  secured  by  prior  recorded  deed  of  trust ; 
jvud  that  the  balance  should  be  paid  to  Bal- 
loch as  he  might  need  it  in  the  work  of 
constructing  the  houses  on  the  lots. 

In  connection  with  these  loans  Balloch  pur- 
chased from  the  company  other  houses,  under 
an  a^eement  that  the  cash  payments  thereon 
might  be  retained  by  the  company  out  of  the 
loans,  and  that  he  would  ^ive  for  the  bal- 
ance of  the  price  his  promissory  notes,  pay- 
able to  the  company's  order,  and  secured  by 
deeds  of  trust  to  Hooper  as  trustee.    It  should 
also  be  stated  that  when  the  above  loans  were 
made  Balloch  was  indebted  to  the  company 
on  other  loans,  secured  bv  deeds  of  trust  on 
proi>eny  on  the  comer  01  Q  and  Thirteenth 
t^treets. 

By  deed  absolute  in  form,  dated  February 
25th.  188C,  and  recorded  February  27th,  1880, 
Ualloch  conveyed  to  Hooper  all  the  property 
purchased  from  Adams,  except  two  lots  on 
Sixteenth  street,  and  all  the  property  pur- 
chased by  him  from  the  company  at  the  time 
the  above  three  loans  were  effected,  the  con- 
sideration recited  in  the  deed  being  **  the  sum 
of  five  thousand  dollars  previously  advanced, 
and  one  dollar  in  lawful  money  of  the 
United  States. "  It  is  stated  by  the  company 
that  at  the  time  this  deed  was  executed  the 
houses  proposed  to  be  erected  by  Balloch  on 
Sixteenth  and  S  streets  were  in  an  incomplete 
condition ;  that  the  taxes  due  when  he  pur- 
chased from  Adams,  as  well  as  the  taxes  ou 
the  property  purchased  by  him  from  the  com- 
pany, were  unpaid ;  that  more  than  $5,000 
WAS  still  due  Adams;  that  the  principal  of 
the  notes  given  to  the  company  was  unpaid ; 
<uid  that  the  property  included  in  the  deed 
to  Hooper  was  Duraened  with  mechanics' 
liens,  and  otherwise. 

Hooper  took  possession  of  the  property  so 
conveyed  to  him,  and  undertook  Uie  comple- 
tion of  the  houses  on  Sixteenth  and  S  streets. 
But,  with  the  means  at  his  command,  he 
found  it  impossible  to  proceed  without  ob- 
taining financial  assistance.  Accordingly, 
ia  October,  1881,  he  informed  the  company 
of  Balloch*s  deed  to  him  of  February  26th, 
1880,  and  of  the  exact  condition  of  affairs 
with  respect  to  the  property.    But  It  appears 
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that  the  company  was  not,  in  fact,  notiHtxl 
until  October,  1881,  of  ttib  transfer  by  deed 
from  Balloch  to  Hooper.  It  made  an  ar- 
rangement with  Hooper  to  advance  to  him  a 
sum  sufficient  to  complete  the  proposed  im- 
provements on  the  property,  to  pay  ofC  all 
incumbrances,  including  Bialloch's  notes  and 
indebtedness  to  it,  and  to  discharge  the  liens 
held  by  it ;  Hooper  to  give  his  note  for  the 
amount  so  to  be  advanced,  and  to  secure  ita 
pa^rment  by  a  deed  of  trust  upon  the  property. 
This  arrangement  was  carried  out.  Hooper 
gave  his  note  to  the  company  for  $71,000, 
secured  by  a  deed  of  trust  running  to  Frank 
H.  Smith,  as  trustee,  and  the  company  can- 
celled Balloch *s  notes,  discharged  his  in- 
debtedness to  it,  and  released  the  liens  created 
by  the  above  deeds  of  trust  executed  in  its 
favor.  Under  the  above  arrangement,  the 
houses  were  to  be  completed,  rented,  and 
sold,  under  the  direction  of  Smith,  who  was 
to  receive  and  disburse  the  sums  which  the 
company  might  advance  to  Hooper. 

The  present  suit  against  Hooper  and  the 
company  was  brought  by  Balloch  on  the  7th 
of  December,  1882.  The  theory  of  the  bill 
is  that  the  company  did  not  pay  to  Balloch, 
at  the  times  agreed  upon,  the  one  half  of  the 
several  loans  of  $16,000,  $10,200,  and  $9,000, 
nor  the  claim  of  Adams,  nor  the  remainder 
of  the  loans,  but  fraudulently  withheld  the 
money  or  a  great  portion  of  it,  whereby 
Balloch  was  seriously  injured  and  embar- 
rassed, rendering  it  impossible  for  him  to 
complete  the  improvements  of  his  lots.  The 
bill  charges  that  the  defendants  paid  upon 
the  loans  only  $14,725.15;  that,  when  the 
deed  of  February  25th,  1880,  was  made,  the 
defendants  had  in  their  possession  of  his 
money  $20,474.85,  which  they  refused  to 
pay  him :  that  defendants,  knowing  well 
the  plaintiff's  embarrassment,  on  account  of 
their  failure  to  pay  the  amount  due  him, 

Proposed  to  him  that  if  he  would  convey  to 
[ooper  the  property  covered  by  the  deed  to 
the  latter,  the  company  would  finish  all  the 
houses  out  of  the  funds  remaining  in  their 
hands  belonging  to  the  plaintiff,  sell  them 
for  the  highest  and  best  price  attainable,  and, 
after  reimbursing  themselves,  divide  the  re- 
mainder, UDon  the  basis  of  three  fourths  to 
the  plaintid  and  one  fourth  to  the  company ; 
that  the  plaintiff's  embarrassed  condition, 
the  result  of  corrupt  and  fraudulent  conduct 
of  the  defendants,  compelled  him  to  accept 
this  proposition,  and  that  accordingly  he 
made  to  Hooper  the  absolute  deed  01  1880. 
The  bill  also  charges  that  the  defendants  did 
not  proceed  immediately  to  complete  the 
houses  according  to  their  agreement,  but 
allowed  them  to  stand  for  two  years ;  that 
most,  if  not  all,  the  houses  had  been  sold, 
but  the  defendants  had  failed  and  refused  to 
give  any  account  thereof;  and  that,  upon 
a  proper  accounting,  there  was  due  to  the 
plaintiff  as  much  as  $40,000.  The  relief 
asked  was  an  injunction  restraining  the  de- 
fendants from  selling  the  property  or  from 
collecting  rents  therefrom  :  that  a  receiver 
be  appointed  to  take  possession  of  the  unsold 
property  and  to  collect  rents ;  that  the  defend- 
ants be  required  to  account  as  trustees ;  and 
that  the  plaintiff  have  a  decree  for  the  amount 
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of  chanceiy,  which  would  see  ^  the  equitable 
distribution  of  the  fund.  *'The  price  to  be 
paid,"  said  the  court,** by  the  city  is  to  be 
the  full  value  of  all  rights  whidi  may  be 
impaired  for  the  public  benefit,  and  this  is 
to  be  ascertained  only  after  notice,  not  spe- 
cially to  individuals  who  alone  may  appear 
to  guard  their  claims,  but  generally  by  the 
publicity  which  attends  the  doings  of  the 
council,  and  by  newspaper  advertisement, 
which  will  reach  all  alike,  and  under  which 
all  may  be  protected.  The  action  of  the 
city  authorities  has  thus  the  distinctive  qual- 
ity of  a  proceeding  in  rem,  a  taking,  not  of 
the  riffhts  of  designated  persons  in  the  thing 
needed,  but  of  the  thing  itself,  with  a  gen- 
eral monition  to  all  persons  having  claims 
[353]  iu  the  thing.  When,  by  the  appraisement 
of  the  commissioners,  the  price  of  the  thing 
Is  fixed,  that  price  stands  in  place  of  the 
'  thing  appropriated,  and  represents  all  inter- 
ests acquired.  .  .  .  But  if,  in  any  special 
case,  this  owner  ought  not,  in  equity,  to  re- 
ceive the  fund,  the  court  of  chancery  will, 
at  the  instance  any  interested  complainant, 
take  charge  of  its  proper  distribution,  and  so 
secure  those  particular  equities  which  the 
generality  of  the  statute  has  left  without  ex- 

Sress  protection.  **  lu  the  case  of  Hein  of 
ohn  Van  Vin-it,  i  F  J.  Eq.  292,  it  was 
held  that  when  the  amount  to  be  paid  by  a 
railroad  company  for  land  taken,  was  di- 
rected by  the  statute  to  be  paid  into  court 
for  the  use  of  the  owner  or  owners,  no  notice 
to  the  company  was  necessary,  of  an  applica- 
tion by  the  owners  for  an  order  upon  the 
clerk  to  pay  over  the  money  so  deposited. 
A  like  ruling  was  made  in  Hanoell  v.  Ver- 
mont  Cent.  B.  Co,,  2Zyt,  228,  wherein  the 
court  observed  that  the  purpose  of  the  statute 
was  to  give  railroad  companies  a  certain 
and  expeditious  mode  of  relieving  themselves 
from  any  further  responsibility  in  the  matter, 
by  depositing  the  money  according  to  ^e  or- 
der of  the  chancellor:  and  that  the  railroad 
company,  though  cited  by  the  claimant, 
was  not  bouod  to  appear,  and  that,  having 
no  interest  in  the  matter,  it  had  no  right  to 
appeal  the  case.  See  also  Chicago  d  W,  J, 
R  Co,  V.  Prumng,  96  111.  208 ;  Columbia  d 
D,  Bridge  Co.  v.  Geite,  84  N.  J.  L.  268; 
Cherokee  Nation  v.  Southern  Kan$a$  R,  Co, 
185  U.  8.  641  [84:  295].  We  think  the 
United  States  discharged  its  entire  duty  to 
tiie  owners  of  this  property  by  the  pavment 
of  the  amount  awarded  by  the  commissioners 
into  court,  and  that,  if  there  were  any  error 
in  the  distribution  of  the  same,  it  is  not 
chargeable  to  the  government. 

We  do  not  wi^  to  be  understood  as  hold- 
ing that  there  was  necessarily  an  error  in 
paying  the  money  to  the  heirs  of  King. 
That  question  is  not  before  us  for  considera- 
tion, and  we  are  not  called  upon  to  express 
an  opinion  with  regard  to  it. 

The  case  is  doubtless  a  hardship  for  the 

raS41      claimant,  but  it  would  be  a  still  greater 

LOO* J      iiardship  if  the  government,  without  fault 

upon  its  part,  were  obliged  to  pay  the  value 

of  this  lot  a  second  time. 

The  fudffment  of  the  court  hetow  must  be  re- 
tereed,  and  the  eaee  remanded,  with  direeUom 
to  dUmiee  the  petition. 
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Certiorari  to  Circuit  dmrt  of 

judgment. 


L  A  case  cannot  be  removed  by  a  wilt  ai 
tionirl  from  the  Ciroait  Oourt  of  Appeals  to  tkli 
oouit,  except  in  cases  when  the  jodcmeot  of 
that  court  was  a  final  one. 


2.  Where  a  Judgment  was  reodeiwl  by  tbeCfa^ooll 
Oourt  for  the  Soutbem  Dittrtot  of  Iowa  la  favor 
of  Osborne  against  the  OhJoa^o  *  N.  W.  R.  Co^ 
for  damaires.  from  whtota  judgment  a  writ  of 
error  was  prosecuted  and  the  Ciroait  Court  of 
Appeals  for  the  Eighth  Circuit  rerersed  that 
judgment  and  remanded  the  case  for  |>roo0ed- 
Ings  consistent  with  Its  opinion,  the  Jndgmeot 
of  the  latter  court  was  not  flnal,  and  oannoi  be 
removed  to  this  oourt  by  writ  of  certlocarl. 
LNoe.  12%,  1289.1 

Qubmitted  Noc  21,  lS9f.    Bedded  Bee  6,  JSBf. 

PETITIONS  for  writs  of  oerUorari  to  the 
Circuit  Court  of  Appeals  for  the  Eighth 
Circuit    Benied. 

The  following  statement  Is  from  the  peti- 
tion for  certiorari  In  the  first  above  entuled 
case: 
**  To  the  Honorable  the  Supreme  Court  of  tbs 

Uoited  SUtes: 

**  Tour  petitioner,  Johu  Osborne,  a  citiaea 
of  the  State  of  Iowa,  Id  the  eighth  Judicial 
circuit  of  the  United  States  of  America, 
humbly  prays  your  honorable  court  to  larae 
your  writ  of  certiorari  to  the  United  States 
Circuit  Court  of  Appeals  for  the  Eigbtb  Judi- 
cial Circuit,  commanding  said  United  Siatss 
Circuit  Court  of  Appeals  to  certify  to  your  hon- 
orable court  the  record  of  Its  proceedinn  la 
a  certain  c^atise  heretofore  penaing  and  opler- 
mined  in  said  court,  wherein  The  Chlcaco  A 
Northwestern  Railway  Company  was  pkuitiff 
in  error  and  John  Osborne  delendant  m  error, 
which  cause  was  heard  upon  a  writ  (rf  error 
issued  by  the  said  United  Sutes  drcnit  Oouit 
of  Appeals  to  the  Circuit  Court  of  the  United 
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tiorm.'-'AM  to  reeieup  bw  Untied 
Court,  of  terrUarial  deeteUme:  etiemt  and 
of:  aitHnetion  between  an  appeal  and  a 
error^  see  nete  to  Mlner^s  Bank  o(  Dabaqua 
Iowa,  18:  887. 

That    SurMieUon    ef  UntUd 
OowrtU  dependent  on  amount; 
added<o  Qive  fuirUdkUon;  horn  ^aUme  oftkem$ 
manded  maiy  be  ehown;  what  eaaee  rtvtewai 
outregairdto  eum  ineontrovmei^  see  note  to 
T.  Ogden,  7: 501 

A»  to  what  queetionethe  CTMtadSUrtas 
Oourt  wm  review  on  writ  of  error:  bnnf 
see  note  to  Parks  v.  Turner,  18:  sm 

That  the  Suprewte  Oourt  wiU  not  rewiem  the 
eretUmary  aetton  of  the  eomrt  bdom^  see  aefe  to 
row  T.  BUi,  14: 48. 

^t  to  tohot  a  **;iiial  dserst  *"  or  ilM^MSNC  sf 
orothcr  eourt,  Aom  wihUh  appeal  Hee^  see  nete 
Gibbons  T.  Ogden,  bitOL 
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d  for  the  sums  advanced  by  it.  After  a 
■efal  tCTutiDy  of  the  eyidence  we  find  no 
>uiid  for  questioning  the  accuracy  of  the 
^Minting  below,  or  oi  the  balance  adjudged 
be  due  the  company.  The  contention  that 
>re  ^was  expend^  upon  improvements  than 
glit»  in  fairness,  to  have  been  expended, 

not  sustained  by  such  proof  as  would 
stify  a  reverMl  of  the  decree,  in  whatever 
cht  the  case  is  viewed.  While  there  is 
me  slifl^ht  justification  for  this  contention, 
i  are  of  opinion  that  the  conclusion  reached 

the  auoitor  is  sustained  by  the  prepon- 
ranoe  of  evidence.  It  is  certain  mat  the 
mpany  advanced  the  moneys  which  are 
jarged,  in  the  accounting,  against  the  prop- 
ty.  And  it  is  equally  certain  that  these 
oneys  were,  in  fact,  exf)ended  upon  the 
•operty,  or  for  the  benefit  of  Balloch. 
van  if  it  were  assumed  that  the  company 
as  bound  to  see  that  the  moneys  advanced 
ider  its  agreement  with  Hooper  were  prop- 
ly  and  reasonably  expended,  the  evidence 
yes  not  show  that  an  excessive  amount  has 
ien  charged  in  its  favor  or  in  favor  of 
ooper  against  the  property  in  question. 

T)^  perceive  no  error  %n  the  decree,  and  it  i$ 
^rmed* 


AU-SANl/ER  LEWIS,  Ptff.  in  Err.. 

UNITED  STATES. 
(See  8.  C.  Beporter^  ed.  870-387.) 

H  eriminal  caeee  record  muet  thaw  prteoner'e 
preeence  in  eonrt-^challengca  to  jurore—prae- 
tiee  in  impaneling  juron— secret  chaUenge$ — 
exception, 

.  In  feJonlee,  It  to  Dot  In  the  power  of  the  pris- 
oner, eJther  by  btmself  or  his  counsel  to  waive 


the  right  to  be  personally  present  during  the  trial 
the  record  must  show  affirmatively  the  prisoner's 
presence  in  court. 

S.  The  making  of  challenges  to  jurors  is  an  eesen- 
tlal  part  of  the  trial,  and  it  is  one  of  the  substan- 
tial rights  of  the  prisoner  to  be  brought  face  to 
face  with  the  juiiras  at  the  time  when  the  chal- 
lenges are  made;  and  where  the  record  does  act 
affirmatively  disclose  that  the  prisoner  and  the 
jury  were  brought  face  to  face  at  the  time  the 
challenges  were  made,  the  judgment  of  convic- 
tion will  be  reversed. 

a  Where  there  is  no  statute  which  prescribes  the 
method  of  procedure  in  impaneling  jurors  in 
criminal  cases,  the  practice  adopted  must  not 
conflict  with  or  abridge  the  right  of  the  accused 
as  it  exists  at  common  law. 


4.  It  was  error  in  the  court  below  to  direct  secret 
challenges  to  jurors  to  be  made,  not  in  the  pres- 
ence of  tbe  prisoner  and  the  jurors. 

6.  This  court  will  not  consider  an  objection  to  the 
charge  to  the  jury,  when  no  due  exception  was 
taken  at  the  trial  and  therefore  no  opportunity 
was  given  tbe  court  below  to  modify  the  charges 

[No.  1018.1 

Argued  Oct.  28,  18*Jt,    Decided  Dec.  3,  189t. 

F  ERROR  to  the  Circuit  Court  of  tbe 
United  States  for  the  Western  District  of 
Arkansas,  to  review  a  judgment  of  conviction 
for  murder  and  a  sentence  of  death  upon  Alex- 
ander Lewis  for  the  murder  of  Benjamin  Q» 
Tarver  in  the  Indian  country.    Beversed, 

The  facts  are  stated  in  the  opinion. 

Mesere,  H.  J*  May  and  A.  H.  Garland 
for  plaintiff  in  error. 

Mr.  A.  X*  Parker*  Aest.  Atty.  Oen.,  for 
defendant  in  error. 

Mr.  Justice  Shiras  delivered  the  opinion  of 
the  court: 

This  was  a  writ  of  error  sued  out  to  review 
a  judgment  of  tbe  Circuit  Court  of  the  United 
State  for  the  Western  District  of  Arkansas, 
imposing  a  sentence  of  death  upon  Alexander 


'Hotm.—Ab  to  eonfessione  of  accused;  when  eoi- 

ence  aoainst  htm,  see  note  to  Hopt  v.  Utah.  28:282. 

Am  to.  threats  by  deceased  In  cases  of  homicUie: 

ihen  admissible  in  evidence,  see  note  to  Wiggins  v. 

As  to  evidence  of  intoxication  of  accused;  how  far 
defense,  see  note  to  Hopt  v.  Utah,  26: 87S. 
As  to  questions  of  law  and  fact  for  court  or  jury, 
se  note  to  King  v.  Delaware  Ins.  Co.  8: 16ft. 
As  to  when  pet  son  is  in  jeopardy;  when  jury  may 
t  discharged  without  a  verdict;  former  ac€iutttal  or 
onviction,  see  notes  to  Ex  parte  Laog,21: 872;  Unit- 
d  States  v.  Perez,  8: 186. 

At  to  exception,  when  must  be  taiken^  to  be  avaOaible 
n  review,  see  note  to  Phelps  v.  Mayer,  U:  848. 
As  to  ujiuU  particularitu  in  exceptUms  is  necessary 
%  order  to  a  review  in  appellate  court,  see  note  to 
loore  y.  Bank  of  Metropolis,  10: 1T2. 

a  criminal  case,  right  ofprisonerto  be  present  dur- 
#10  hie  trial,  and  necessity  of  his  being  present; 
waiver  of  right  to  be  present;  presence,  when  not 
necessary;  record  mutt  show  that  he  was  present. 

The  general  rale  is  that  in  all  trials  for  felony  the 
visooer  must  be  personally  present  whenever  any 
tep  is  taken  by  the  court  in  his  case,  and  this  must 
ttrmatively  appear  by  the  record,  or  a  Judgment 
f  conviotioa  will  be  reversed.  McQuillen  v.  State, 
dmedes  &  M.  687;  Dougherty  v.  Com.  80  Pa.  286; 
^WQ  y.  SUte,  24  Ark.  820;  Osbom  v.  State,  24  Ark. 
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820;  Holton  v.  State,  211a.  600;-  Gladden  v.  State,  IS 
Fla.  682;  Rutherford  v.  Com.  78  Ky.  880;  State  v. 
BIklns,  88  Mo.  160;  People  v.  yail,8  Abb.  N.  C.  206, 
67  How.  Pr.  81,  Except  in  a  case  of  mere  misde- 
meanor. United  States  y.  Mayo,  1  Curt.  C  C.  438; 
I^ynoh  V.  Com.  88  Pa.  180;  State  v.  Reckards,  21 
Minn.  47;  Ex  parte  Tracy,  26  Vt.  08;  Sawyer  v. 
Joiner,  18  Vt.  487;  Price  v.  Com.  88  Oratt.  810; 
Bloomington  v.  Hellaod,  67  IlL  278;  United  States 
V.  Santos,  6  Blatchf .  104;  Sahimger  v.  People,  108 
ia.241. 

This  right  extends  to  all  steps  taken  in  the  cause, 
from  the  finding  of  the  iodiotment  up  to  and  m- 
cluding  the  rendering  of  the  verdict.  1  Bishop, 
Crim.  Proc.  I  882;  Maurer  v.  People,  48  N.  Y.  1; 
Wheeler  v.  State,  14  Ind.  678(  Jones  v.  State,  28 
Ohio  St.  208;  Clark  v.  State,  4  Humph.  264;  Nolan  v. 
State,  66  Oa.  621^  21  Am.  Rep.  281;  Hooker  v.  Com. 
13  Gratt.  788;  State  v.  Craton,  28  N.  C.  164;  Prine  v. 
Com.  18  Pa.  108;  Fight  T.  State,  7  Ohio,  pt  1,  180, 
28  Am.  Deo.  828;  Jackson  v.  Com.  10  Gratt.  668; 
Long  V.  State,  62  Miss.  28;  People  v*  VaU,  8  Abb.  N. 
C.206. 

The  general  rule  is  that  in  ease  of  felony  or  trea- 
son it  is  not  in  the  power  of  the  prisoner  to  waive 
this  constitutional  right.  Maurer  y.  People,  48  N. 
Y.  1;  Prine  v.  Com.  18  Pa.  108;  Jackson  v.  Com.  10 
Gratt.  860;  Waller  v.  State,  40  Ala.  888:  Rex  v. 
Streek,  2  Car.  &  P.  418;  Sneed  v.  State,  6  Ark,  481. 41 
Am.  Dec.  102:  Andrews  v.  State,  2  Sneed,  660;  Roee 
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to  the  state  coart  it  not  a  final  Judgment  or  dft- 
oree  from  which  an  appeal  will  lie  to  this  court. 

[No.  1014] 
Submitted  N09.  f8, 189M.    Decided  Dec  5, 189t. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  on  motion  to  dismiss.  Diemiised, 

The  facts  of  the  case  are  stated  in  the  brief 
for  appellees  below. 

Messrs.  Geo*  Hoadly  and  John  C.  F. 
Gardner*  for  appellees,  in  favor  of  motion: 

This  suit  was  originally  brought  in  the 
Court  of  Common  Pleas,  of  Lucas  county, 
Ohio,  by  the  Adelbert  College  of  the  Western 
Reserve  University  against  the  Toledo,  Wabash 
A  Western  Railroad  Company,  and  others,  de- 
fendants, and  in  it  there  were  filed  cross-peti- 
tions on  behalf  of  the  other  appellees. 

The  cause  beine  at  issue,  on  the  second  day 
of  December,  1890,  James  F.  Joy,  one  of  the 
defendants,  filed  his  petition  for  removal  of 
such  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Ohio,  upon 
the  alleged  ground  that  **from  prejudice  or  lo- 
cal infiiience  this  defendant  win  not  be  able  to 
obtain  justice  in  the  said  state  court  situated  in 
the  county  of  Lucas,  or  in  any  other  state  court 
in  which  the  said  defendant  may  have  the  right 
to  remove  said  cause  on  account  of  such  preju- 
dice or  local  influei  ce." 

On  the  same  day,  December  2, 1890,  Solon 
Humphreys  and  Daniel  A.  Liudlev,  the  other 
two  defendants  in  said  cause,  filea  a  like  ped- 
tion,  praying  similar  relief  for  the  same  reason. 

Thereupon  an  order  was  made  by  the  Circuit 
Court  of  the  United  States,  directing  the  re- 
moval of  the  cause  from  the  said  court  of  com- 
mon pleas  of  Lucas  county  to  the  said  Circuit 
Court  of  the  United  Slates  and  on  the  21st  day 
of  Januarv,  1891,  the  record  of  the  said  cause 
of  the  said  court  of  common  pleas  was  filed  in 
the  said  circuit  court  in  obedience  to  the  fore- 
going order. 

On  May  14th,  1891,  the  cross-petitioning 
defendants  Mary  L.  Oliveira  and  others,  filed 
their  motion  to  remand  the  cause  to  the  court 
of  common  pleas,  alleging  thirteen  grounds  for 
such  relief. 

On  the  29th  day  of  May,  1891,  the  Adelbert 
College  of  the  Western  Reserve  University, 
mR<1e  a  like  motion  for  the  same  reasons. 

The  motions  having  been  submitted  upon 
briefs,  a  learned  opinion  was  filed  by  the  Hon. 
liowell  E.  Jackson,  circuit  judge,  granting  the 
same,  which  is  set  out  in  the  printed  record, 
and  on  November  10,  1891,  an  order  was  en- 
tered in  the  circuit  court  of  the  United  States, 
finding  that  that  court  was  without  Jurisdic- 
tion to  entertain  and  grant  the  said  petitions 
for  removal,  and  that  the  cause  bad  been  ille- 
gally removed  from  the  court  of  common 
pleas  of  Lucas  county,  and  it  was  accordinglv 
remanded  to  that  court  for  further  procmf- 
ings. 

Joy,  Humphreys  and  Lindley,  by  their  solic- 
itors, excepted,  and  prayed  their  appeal  to 
this  court,  which  was  allowed  and  ordered. 

On  the  lOtb  day  of  November,  1891,  there 
was  filed  in  the  clerk's  office  of  the  Circuit 
Court  of  the  United  Sutes  for  the  Northern 
District  of  Ohio,  Western  Division,  a  certifi- 
cate of  the  circuit  judge,  to  the  effect  that, 

IMI 


"the  court  is  of  opinioo  that  the  dtizeosihip  of 
the  various  parties  hereto  as  shown  by  the  rec- 
ord and  affidavits  filed  herein  is  such  that  this 
court  has  no  lurisdiction  of  the  cause,  and  on 
thib  ground  alone  the  court  firanted  said  mo- 
tion and  orders  said  cause  to  be  remanded  to 
the  said  court  of  common  pleas  of  Lucas 
county." 
Whereupon  said  moving  defendants  having 

given  notice  of  appeal  on  said  Question  of  juris- 
iction,  made  application  to  the  court  for  thia 
certificate,  which  was  accordingly jmuited. 

An  assignment  of  errors  was  oled  on  the 
same  day  in  the  same  court 

This  court  has  no  jurisdiction  to  entertido 
appeals  of  this  kind. 

Hichmond  A  D.  R,  Co.  v.  Thcuron,  184  U.  S. 
45  (88:871);  Qumee  v.  Patrick  County,  137  U 
S.  141  (84:601);  McLish  v.  Roff,  141  U.  8.  Oftl 
(85:898);   Chicago,  8t.  P.  M.  d  O.  R.  Co.  v. 
Roberts.  141  U.  8.  890  (85:905). 

There  was  no  oppodtion  to  the  motion. 

The  Chitf  Justice:  The  motion  to  dismiss  Is 
granted  upon  the  authority  of  Richmond  A  D. 
R  Co.  V.  Thouron,  184  U.  S.  45  (38:871);  Our- 
nee  v.  Patrick  Countjf,  187  U.  S.  141  (34.-801): 
MeLish  V.  Roff,  141  U.  8.  661  (85:893):  Chicago. 
St.  P.  M.  dO.R.  Co.  V.  RoberU,  141  U.  &  690 
(85:906). 


Bx  parte:    In  the  matter  ELIZABKTH 
ENGLE8.  Petiiioner. 

(Bee  8.0,  Baporter's  ed.  VT-MiJ     - 

Writ  qf  prohibiticn,  when  wiU  net  mmm. 

Where  the  distriot  court  has  juriadlotSoo  In  the 
premises,  this  court  wlU  not  prohibit  it  troa  pro» 
oeeding  in  the  exercise  of  such  iurlwtiothm. 

[No  number.] 
Submitted  ITot.  is,  189f,    Decided  Dee,  S,Ji9t. 

THIS  is  a  petition  for  a  writ  of  prohfbltioo. 
The  facts  upon  which  the  writ  is  asked 
are  set  forth  in  the  suggestion  or  petition  and 
papers  of  which  the  following  are  copies. 

The  following  is  a  copy  of  the  suggestion  or 
petition. 
"  To  the  Honorable  the  Supreme  Court  of  tho 

United  States  of  America. 

«*  The  sugeestion  of  Elizabeth  Englea  against 
the  DistrictXourt  of  the  United  States  for  the 
Eastern  District  of  New  York,  respectfuDy 
alleffes: 

*\  That  heretofore,  on  the  85th  dav  of 
September,  1891,  the  Mvers  Excursion  &  Nav- 
igation Company  filed  Its  petition  in  the  dis- 
trict court  of  the  United  States,  as  owners  of 
the  barge  Republic,  for  a  limitation  of  liabO- 
ity ,  a  copv  of  which  is  hereto  attached,  markfld 
Eixhibit  A,  and  the  usual  monition  was  ordered 
by  said  district  court 

"  II.  On  the  return  day  of  said  oider  this 
petitioner  filed  her  answer  to  aakl  petition,  a 
copy  of  which  is  hereto  attached,  marked  Ex- 
hibit B. 

*'IIL  That  thereafter  on  the  twenty-first  day 
of  November,  1898,  said  cause  came  on  to  be 
heard  before  the  district  court,  aforeaald,  00 
exceptions  to  the  Jurisdiction  of  said  covut,  ani 
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t'  the  Jurors  to  listen  to  bis  defense  with  in- 
nlgence.**  Prine  ▼.  Com,  18  Pa.  103,  per 
^ibsoD,  CA.  /.  And  it  appears  to  be  well  set- 
led  that,  'Where  the  personal  presence  is  nee- 
ssary  in  point  of  law,  the  record  must  show 
tie  fact.  Thus,  in  a  Virginia  case,  Booker  t. 
%>in.,  18  Gratt.763,  the  court  observed  that 
be  record  showed  that,  on  two  occasions  dur- 
3g  the  trial,  the  prisoner  appeared  by  attor- 
ney, and  that  there  was  nothing  to  show  that 
le  was  personally  present  in  court  on  either 
ay,  and  added,  '*This  is  probably  the  result 
if  mere  inadvertence  in  making  up  the  record , 
et  this  court,  must  look  only  to  the  record  as 
t  is.  .  .  .  It  is  the  right  of  anyone,  when 
>rosecutcd  on  a  capital  or  criminal  charge,  to 
>e  confronted  with  the  accusers  and  witnesses, 
md  it  is  within  the  scope  of  this  right  that  he 
)e  present,  not  only  when  the  jury  are  hearing 
lis  case,  but  at  any  subsequent  stage  when 
my  things  may  be  done  in  the  prosecution  by 
which  be  is  to  be  affected. "  Thereupon  the 
judgment  was  reversed.  And  in  the  case  of 
Dunn  V.  Com,,  6  Barr,  884,  it  was  held  that 
Lhe  record  in  a  capital  case  must  show  affirm- 
atively the  prisoner's  prtsence  in  court,  and 
that  it  was  not  allowable  to  indulge  the  pre 
sumption  that  everything  was  rightly  done  un- 
til the  contrary  appears.  Ball  v.  United  Statec, 
140  U.  S.  118  P5:  3T7]  is  to  the  same  effect. 

In  Hopt  V.  Utah,  110  U.  8.  578  [28:  264]  it 
is  said:  '*The  argument  in  behalf  of  the  gov- 
ernment is  that  the  trial  of  the  indictment  be- 
gan  after  and  not  lK>fore  the  jury  was  sworn; 
consequently    that  the  defendant's    personal 
presence  was  not  required  at  an  earlier  stage 
of  the  proceedings.    Some  warrant,  it  is  sup- 
posed by  counsel,is  found  for  this  position, in  de- 
cisions construing  particular  statutes  in  which 
the  word  'trial*  is  used.^ Without  stopping 
to  distinguish  those  cases  from  the  one  before 
us,  or  to  examine  the  grounds  upon  which  they 
HFC  placed,  it  is  sufficient  to  say  that  the  pur- 
pose of  the  foregoing  provisions  of  the  Utah 
Criminal  Code  is,  in  prosecutions  for  felonies, 
to  prevent  any  steps  being  taken,  in  the  ab- 
sence of  the  accuseu  and  after  the  case  is  called 
for  trial,  which  involves  his  substantial  rights. 
The  requirement  is,  not  that  be  must  be  per- 
sonally present  at  the  trial  by  the  jury,  but  'at 
the  trial.'    The  code,  we  have  seen,  prescribes 
grounds  for  challenge  bpr  either  party  of  jurors 
proposed.    And  provision  is  expressly  made 
for  the  'trial'  of  such  challenges,  some  by  the 
court,  others  by  triers.    The  prisoner  is  entitled 
to  an  impartial  jury  composed  of  persons  not 
disqualified  by  statute,  and  his  life  or  liberty 
may  depend  upon  the  aid  which,  by  his  per- 
sonal presence,  he  may  give  to  counsel  and  to 
the  court  and  triers,  in  the  selection  of  jurors. 
The  necessities  of  the  defense  may  not  be  met 
by  the  presence  of  his  counsel  only.    For  every 
purpose,  therefore,  involved  in  the  require- 
ment that  the  defendant  shall  be  personally 
present  at  the  trial,  where  the  indictment  is  for 
a  felony,  the  trial  commences  at  least  from  the 
time  when  the  work  of  impaneling  the  jury 
begins."    And  further:    "We  are  of  opinion 
that  it  was  not  within  the  power  of  the  accused 
or  his  counsel  to  dispense  with  the  statutory 
requirement  as  to  his  personal  presence  at  the 
trial.    The  argument  to  the  contrary  necessa- 
rily proceeds  upon  the  ground  that  he  alone  is 
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concerned  as  to  the  mode  by  which  he  may  be 
deprived  of  his  life  or  liberty,  and  that  the 
chief  object  of  the  prosecution  is  to  punish  him 
for  the  crime  charged.  But  this  is  a  mistaken 
view  as  well  of  the  relations  which  the  accused 
holds  to  the  public  as  of  the  end  of  human 
punishment.  'The  natural  life,'  says  Black- 
stone,  'cannot  legally  be  disposed  of  or  de- 
stroyed by  any  individual,  neither  by  the  per- 
son himself,  nor  by  any  other  of  his  fellow 
d^eatures,  merely  upon  their  own  authority.' 
1  Bl.  Com.  188.  The  public  has  an  interest  in 
his  life  and  liberty.  Neither  can  be  lawfully 
taken  except  in  the  mode  prescribed  by  law. 
That  which  the  law  makes  essential  in  proceed- 
ings involving  the  deprivation  of  life  or  liberty 
cannot  be  dispensed  with  or  affected  by  the 
consent  of  the  accused,  much  less  by  his  mere 
failure,  when  on  trial  and  in  custody  to  object 
to  unauthorized  methods."  So,  too,  in  the 
case  of  Schwab  v.  Berggren,  148  U.  8.  442  [86: 
218].  this  language  of  the  court  in  Bopt  v. 
Utah  is  cited  and  approved. 

In  the  case  of  Dyson  v.  State,  26  Miss.  862, 
883,  it  was  said :  "  It  is  undoubtedly  true  that 
the  record  must  affirmatively  show  those  indis- 
pensable facts  without  which  the  ^dgment 
would  be  void — such  as  the  organization  of  the 
court;  its  jurisdiction  of  the  subject-matter  and 
of  the  parties:  that  a  cause  was  made  up  for 
trial;  that  it  was  submitted  to  a  Jury  sworn  to 
try  it  (if  it  be  a  case  proper  for  a  jury);  that  a 
verdict  was  rendered,  and  judgment  awarded. 
Out  of  abundant  tenderness  for  the  ri^ht  se- 
cured to  the  accused  by  our  Constitution,  to 
be  confronted  bv  the  witnesses  against  him, 
and  to  be  heard  by  himself  or  counsel,  our 
court  has  gone  a  step  further,  and  held  that  it 
must  be  shown  by  the  record  that  the  accused 
was  present  in  court  pending  the  trial.  This 
is  upon  the  ground  of  the  peculiar  sacrednesa 
of  this  high  constitutional  right.  It  is  also 
true,  as  has  been  held  by  this  court,  *  that 
nothing  can  be  presumed  for  or  against  a  rec- 
ord, except  what  appears  substantially  upon 
its  face.' "  Continuing,  the  court  said:  "This 
rule  has  reference  to  those  indispensable  requi- 
sites necessary  to  the  validity  of  the  record  as 
a  judicial  proceeding." 

As  already  said,  the  record  shows  that  at  the 
trial  of  the  case  the  court  directed  two  lists  of 
thirty-seven  qualified  jurymen  to  be  made  out 
by  the  clerk,  and  one  to  be  given  to  the  district 
attorney  and  one  to  the  counsel  for  the  defend- 
ant; and  the  court  further  directed  each  side 
to  proceed  with  its  challenges,  and  without 
knowledge  on  the  part  of  either  as  to  what 
challenges  had  been  made  by  the  other.  Al- 
though the  record  states  that  after  the  chal- 
lenges the  twelve  jurors  who  remained  were 
sworn,  yet  it  clearly  appears  from  the  whole 
record,  and  the  lists  therein  referred  to,  that 
after  the  challenges  there  remained,  not  only 
twelve,  but  fifteen  jurors,  and  that  by  the 
mode  adopted,  which  required  the  prisoner  to 
challenge  by  list,  be  exhausted  some  of  his 
challenges  by  challenging  jurors  at  the  foot  of 
the  list,  and  who  were  never  reached  to  be 
sworn  as  jurors  in  the  case.  And  the  record 
does  not  disclose  that  at  the  time  the  challenges 
were  made  that  the  jury  had  been  called  into 
the  box,  nor  that  they  or  the  prisoner  were 
present  at  the  time  the  challenges  were  nade. 
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It  does,  indeed,  appetr  that  the  clerk  called 
the  entire  panel  of  the  petit  Joij,  bat  it  does 
not  appear  that,  when  the  Jury  answered  to 
said  oul,  they  were  present  so  uiat  they  could 
be  inspected  by  the  prisoner,  and  it  is  evident 
that  the  process  of  challenging  did  not  begin 
until  after  said  call  had  been  made.  We  do 
not  think  that  the  record  affirmatively  discloses 
that  the  prisoner  and  the  Jury  were  brought 
face  to  face  at  the  time  the  challenges  were 
made,  but  we  think  that  a  fair  reading  of  the 
record  leads  to  the  opposite  conclusion,  and 
that  the  prisoner  was  not  brought  face  to  face 
with  the  jury  until  after  the  challenges  had 
been  made  and  the  selected  jurors  were  brought 
faito  the  box  to  be  sworn.  Thus  reading  the 
record,  and  holding  as  we  do  that  making  of 
challenges  was  an  essential  part  of  the  trial, 
and  that  it  was  one  of  the  substantial  rights  of 
the  prisoner  to  be  brought  face  to  face  with 
the  jurors  at  the  time  when  the  challen^s  were 
made,  we  are  brought  to  the  conclusion  that 
the  record  discloses  an  error  for  which  the 
judgment  of  the  court  must  be  reversed. 

llie  right  of  challenge  comes  from  the  com- 
mon law  with  the  trial  by  jury  itself,  and  has 
always  been  held  essential  to  the  fairness  of 
trial  by  jury.  As  was  said  by  Blackstooe,  and 
repeated  by  Mr,  Justtee  Story:  *'In  criminal 
cases,  or  at  least  in  capital  ones,  there  is  in 
fatorem  tita,  allowed  to  the  prisoner  an  arbi- 
trary and  capricious  species  of  challenge  to  a 
certain  number  of  jurors,  without  showing  any 
cause  at  all;  which  is  called  a  peremptory  chal- 
lenge; a  provision  full  of  that  tenderness  and 
humanity  to  prisoners,  for  which  our  English 
laws  are  justly  famous  This  is  grounded  on 
two  reasons:  1.  As  every  one  must  be  sensi- 
ble, what  sudden  impressions  and  unaccounta- 
ble prejudices  we  are  apt  to  conceive  upon  the 
bare  looks  and  gestures  of  another;  and  how 
necessary  it  is  that  a  prisoner  (when  put  to  de- 
fend his  life)  should  have  a  pnA  opinion  of  his 
juiy,  the  want  of  which  might  totally  discon- 
cert him;  the  law  wills  not  that  he  should  be 
tried  by  any  one  man  against  whom  he  has 
conceived  a  prejudice  even  without  beinj^  able 
to  assign  a  reason  for  such  his  dislike.  2.  Be- 
cause, upon  challenges  for  cause  shown,  if  the 
reason  assigned  prove  insufficient  to  set  aside 
the  juror,  perhaps  the  bare  questioning  his  in- 
difference may  sometimes  provoke  a  resent- 
ment; to  prevent  all  ill  conseouences  from 
which,  the  prisoner  is  still  at  liber^,  if  he 
pleases,  peremptorily  to  set  bim  aside.  4  BL 
Com.  863;  United  JStatei  v.  Marehant,  4  Mason, 
160,  162,  25  U.  8. 12  Wheat.  480, 482  [6:  700]. 
See  also  Co.  Ut.  156  5;  Termes  de  la  Ley,  we. 
Challenge,  2  Hawk,  chap.  48,  g  4:  Reg.  v. 
Frost,  9  Car.  &  P.  129, 187;  EarUell  ▼.  Om. 
40  Pa.  462,  466;  8taU  T.  Price,  10  Rich.  L. 
851,  857. 

There  is  no  statute  of  the  United  States 
which  prescribes  the  method  of  procedure  in 
impaneling  jurors  in  criminal  cases,  and  it  is 
customary  for  the  United  States  courts  in  such 
cases  to  conform  to  the  methods  prescribed  by 
the  statutes  of  the  states.  In  the  present  In- 
stance, the  method  prescribed  by  the  statutes 
of  Arkansas  was  not  followed,  nor  does  it  ap- 
pear that  there  exists  any  general  rule  on  the 
subject  in  the  Circuit  Court  of  the  Western 
District  of  Arkansas.    While  the  court  in  the 
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present  instance  did  not  exceed  its 
in  directing  the  impaneling  of  tte  Jobt  b 
method  different  from  that  ptcMribed  ay 
state  statute,  and  while  we  do  noi  fed 
upon  to  make  suggestions  aa  to  Ch 
practice  to  be  adop^  br  the  circuit 
impaneling  juries  in  crimioal  eamtm,  yet  afevi- 
ously  all  rules  of  practice  moat  inciMiinj  fas 
adapted  to  secure  the  righta  of  tbe  ariaeid; 
that  is,  where  there  is  no  statute,  tbe  pnoaev 
must  not  conflict  with  or  abridge  the  /Ight 
as  it  exists  at  common  law.    In  the  cmb  of 
Bex  V.  Brandrelh,  82  How.  St.  Tr.   TSi,  771, 
where  a  question  arose  as  to  the  order  of  cha^ 
lenge  of  jurors  in  a  capital  case,  it  was  aiid  bf 
Mr.  Jtistiee  Abbott:    *'  Havins  atiewM,  I  kr 
lieve,  more  trials  of  this  kind  than  aay 
of  the  judges,  I  would  state  Uiat  the  maft 
practice  has  been,  that  the  jaiymso  «8»  pft 
sented  to  the  prisoner,  or  his  ooanael  that  ihrr 
mi^ht  have  a  view  of  his  penoo;  then  the  c^ 
cer  of  the  court  looked  fint  to  the  coonael  lor 
the  prisoner  to  know  whether  tbej  mmhi^  » 
challenge  him;  he  then  turned  to  the  ooqb«l 
for  the  crown,  to  know  whether  they  cka. 
lenged  him.  and  if  neither  of  them  made  sj 
objection,   the  oath  was   adminiatcnd.*   Is 
Bex  V.  Townl^,  18  How.  St.  Tr.  847,  Stf ,  the 
prisoner's  counsel  moved  that  befoie  aav  jan 
man  should  be  brought  to  tbe  book,  thevt«« 
panel  miji^ht  be  called  over  once  in  the  prsv 
er's  hearing,  that  he  might  take  oociop  who  -:ti 
or  who  did  not  appear,  which  they  Mid  wvzn 
be  a  considerable  help  to  him  in  takiac  fc» 
challenges.    This  was  done  by  order  oC  ar 
court.  \ 

In  the  case  of  I/imb  t.  8taU^  86  Wia  4?t 
where  it  did  not  appear  afflnnativelv  bj  tbi 
record  that  the  panel  of  iurors  In  respect  *-> 
which  the  prisoner  had  tne  right  of  pcieB^ 
tory  challenge,  was  present  in  the  view  of  tte 
prisoner,  but  where  the  membeta  of  the  jarv 
were  called  into  the  box  one  at  a  tiae,  mi 
either  challenged  or  sworn,  and  lo  vbvt 
method  the  prison^'  .excepted,  thia  w«  WM 
reversible  error,  and  the  court  aaSd:  '*Wt 
cannot  but  agree  with  the  learned  louasfl  fw 
the  plaintiff  in  error,  that  this  mode  of  m 
paneling  the  jury  largely  impaired  the  ri^fc 
of  peremptory  challenge,  esweotial  in  ccann 
plation  of  law  to  the  impartiality  of  tbe  Iml 
For  it  is,  as  Blackstone  says,  an  arbitrarr  cai 
capricious  right;  and  it  must  be  excrcistd  vick 
full  freedom,  or  it  fails  of  its  full  pnrycK. 
The  mode  adopted  save  no  opponnixy  Icr 
comparison  and  cbcnce  between  Jorofv  aci 
little  opportunity  for  observance  oifAf* 
TOT,  apparently  essential  to  tbe  ej^iUsi  <d  * 
right  so  visionary  and  fandfuL* 

In  the  case  of  Hopt  v.  Uuk.  ahendy  cM 
it  was  held  that  the  trial  by  trirra,  appoiaied 
by  the  court,  of  challenges  of  propoard  J«on 
in  felony  cases,  must  be  had  in  the  prtatncc  » 
well  of  the  court  as  of  the  accused,  aad  tki: 
such  presence  of  the  accused  cannot  be  d» 
penaed  with.  In  this  case  tbe  tries*  took  tW 
juror  from  the  court-room  into  a  diicn«< 
room,  and  tried  the  rroands  of  chaBeact  oa^ 
of  the  presenoe  as  wdl  of  the  coort  as  of  (^ 
defendant  and  his  counsel,  and  it  was  bcU  kf 
this  court  that  it  was  error  which  vitiatoi  i^ 
verdict  and  Judgment  to  permit  tbe  trial  d 
challenges  to  take  place  without  the  pmm  t 
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f  tlie  accused;  and  this,  although  the  accused 
ailed,  to  object  to  the  retiremeDt  of  the  triers 
rom  the  court-room,  or  to  the  trial  of  the 
everal  challenges  in  his  absence.  The  record 
a  tbis  case  discloses  that  the  prisoner  objected 
nd  took  due  exception  to  the  orders  of  the 
t>urt  directing  the  method  of  taking  chal- 
eoges.  It  is  true  that  no  specific  exception 
vas  taken  bj  the  prisoner,  based  on  the  stated 
act  tbat  he  was  called  upon  to  challenge  ]u- 
ors  not  before  him,  but  we  think  that  the 
^neral  exception  taken  to  the  action  of  the 
*ourt  in  prescribing  the  method  of  procedure 
Gvas  sufficient. 

A^Tiothcr  assignmep**  averred  error  in    the 
court  in  its  selectior  of  the  jury,  in  that  the 
defendant  was  required  to  make  his  challenges 
witbout  first    knowing  what    challenges  the 
fiovernraeut'a  attorney  had   made,   and  thus 
challenged  three  jurors  who  were  also  chal- 
lenged by  the  government,  whereby  he  was 
deprived  of  three  of  his  challenges,  contrary 
to  la^.     This  assignment  of  error  is  based  on 
a  specific  exception  taken  at  the  time  by  the 
prisoner,  and  in  this  respect  it  differs  from  the 
case  of  Alexander  v.  United  States,  188  U.  S. 
353   [84:  954],  where  the  same  error  was  as- 
Binned,  snd  was  not  considered  by  this  court 
because  it  bad  not  been  properly  excepted  to 
at  tbe  trial.    As  we  have  already  said,  we  do 
not  deem  it  our  duty  to  prescribe  in  this  opin- 
ion rules  to  regulate  tbe  discretion  of  the  cir- 
cuit   courts  in  the  impaneling  of  jurors    in 
criminal  cases.    Perhaps  the  preferable  course 
would  be  for  the  circuit  courts  to  adopt  the 
methods  prescribed  by    tbe  statutes  of    the 
fitates,  because  such  nWhods  are  familiar  to 
the  bar  and  the  people  of  the  states.    If.  how- 
ever,  the  circuit  courts  choose  to  deal  with 
such  matters  by  rules  of  their  own,  we  think 
it  essential  that  such  rules  should  be  adapted 
to  secure  all  the  rights  of  the  accused.    It 
does  not  appear  in  the  present  case  that  the 
prisoner  made  any  demand  to  challen^  any 
of  the  jury  beyond  the  twenty  allowed  by  the 
Revised  Statutes.    In  fact,  it  does  not  clearly 
appear  which  side  made  the  first  challenges, 
or  tbat  the  defendant  had  not  exhausted  his 
challenges  before  the  government  challen^d 
tbe  three  jurors  in  question.    If  it  were  a  &ct 
tbat  tbe  defendant  had  made  his  twenty  chal- 
lenges before  the  government  had  challenp^ed 
xbche  three  men,  it  \b  difficult  to  see  how  his 
rights  were  prejudiced  by  the  action  of  the 
di<(trict  attorney,   but  we  should  hesitate  to 
aflirm  this  Judgment  upon  a  record  givinj^  us 
f:o  little  infurmation  as  to  the  history  of  the 
trial  in  these  respects. 

The  onl^  other  error  assigned  which  calls 
for  notice  is  the  one  objecting  to  the  language 
used  by  the  court  when  cautioning  the  juryTn 
respect  to  the  testimony  l)eHriug  on  the  de- 
fense of  an  alibi.  Whether  the  language  of 
the  learned  judge  went  1)eyond  the  verge  of 
propriety,  we  nre  not  called  upon  to  consider, 
IS  no  due  exception  was  taken  at  the  trial,  and 
no  opportunity  was,  therefore,  given  the  oourt 
to  modify  the  charge. 

The  objection  to  the  language  used,  urged 
on  the  motion  for  a  new  trial,  cannot  be  re- 
garded as  equivalent  to  an  exception  at  the 
trial.  Because,  however,  of  the  error  into 
which  tbe  court  fell,  in  directing  secret  chal- 
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lenges  to  be  made,  and  not  in  the  presence  of 
tbe  prisoner  and  the  Jurors,  the  iudffment  of 
the  court  below  must  oe  reversed  and  the  caao 
remanded  for  a  new  trial 
Judgment  reversed. 

Mr.  Justice  Brewer  dissenting: 

I  dissent  from  the  opinion  and  judgment  of 
the  court  in  this  case.  Where  the  question  is 
as  to  the  inferences  to  be  drawn  from  a  record, 
it  is  well  to  have  its  very  language  before  us. 
The  entire  record  bearing  upon  the  matters  in 
controversv  consists  of  a  single  journal  entry 
and  a  portion  of  the  bill  of  exceptions.  The 
journal  entry  is  as  follows: 

'*  Tuesday  Morning,  October  20th,  1891. 

*'  (Caption  omit'ed.) 

'*0n  this  day  come  the  dnited  States  of 
America,  by  Wm.  H.  H.  Clayton,  Esq.,  at- 
torney for  the  Western  District  of  Arkansas, 
and  come  the  said  defendant  in  custody  of  the 
marshal  and  by  bis  attorneys.  Mess.  Barnes  & 
Reed,  and  it  appearing  from  the  returns  of 
the  marshal  that  the  said  defendant  has  been 
served  with  a  duly  certified  copy  of  the  indict- 
ment in  this  cause  and  a  full  and  complete  list 
of  the  witnesses  in  this  cause,and  that  he  has  also 
been  served  with  a  full  and  complete  list  of  the 
petit  jury,  as  selected  and  drawn  by  tbe  juiy 
commissioners  foi*  the  present  term  of  this 
court,  more  than  two  entire  da^s  heretofore, 
and  having  heretofore  had  heanng  of  said  in- 
dictment, and  pleaded  not  guilty  thereto,  it  is, 
on  motion  of  the  plaintiff  by  its  attorney,  or- 
dered that  a  iury  come  to  try  the  issue  Joined, 
whereupon  the  clerk  called  the  entire  panel  of 
the  petit  jury,  and,  after  challenge  by  both 
plaintifif  and  defendant,  the  following  were 
selected  for  the  trial  of  this  cause: 

"Geo.  A.  Bryant,  John  W.  Clay  born, 
Henry  P.  Dooly,  James  O.  Eubanks,  John  A. 
Fisher,  Henry  P.  PlOyd,  Geo.  W.  Hobbs, 
Hugh  F.  Mullen.  Jno.  D.  McCleary,  Obadiah 
C.  Richmond,  Joseph  Stafford,  Henry  B. 
Wheeler,  twelve  gooid  and  lawful  men  of  the 
district  aforesaid,  duly  selected,  impaneled, 
and  sworn  to  try  tbe  issue  joined  and  a  true 
verdict  render  according  to  the  law  and  the 
evidence;  and  after  hearing  a  portion  of  the 
evidence,  and  there  not  being  time  to  further 
progress  in  the  trial  of  this  cause,  they  were  put 
in  charge  of  a  sworn  bailiff  of  this  court." 

The  recital  in  the  bill  of  exceptions  is  in 
these  words: 

"  Be  it  remembered  that  on  tbe  trial  of  the 
above  entitled  cause  tbe  court  directed  two 
lists  of  87  qualified  Jurymen  to  be  made  out 
by  the  clerk,  and  one  given  to  the  district  at- 
torney and  one  to  the  counsel  for  the  defend- 
ant; and  the  court  further  directed  each  side  to 
proceed  with  its  challenges  independent  of  the 
other  and  without  knowledge  on  the  part  of 
either  as  to  what  challenges  had  been  made 
by  the  other. 

*'  To  which  method  of  proceeding  in  that  re- 
gard defendant  at  the  time  exc^tra,  but  was 
required  to  proceed  to  make  his  challenges,  and 
be  challenged  20  persons  from  the  list  of  87 
persons,  from  which  he  made  his  challenges, 
out  in  doing  so  be  challenged  8  jurors  who 
were  also  cnallenflred  by  the  attorney  for  the 
government,  to  wit,  James  H.  Hamilton,  Brit- 
ton  Upchurch,  and  James  P.   Mack.    The 
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ffovernment,  by  its  district  attorDey,  challenged 
from  the  list  of  87  Jurors  6  persons.  In  mak- 
ing its  challenges  the  same  three  persons  as 
those  challenged  by  the  defendant,  to  wit, 
James  H.  Hamilton,  Britton  Upchurch,  and 
James  P.  Mack,  were  chaUenged  by  the  gov- 
ernment, as  appears  from  the  lists  of  jurors  used 
by  the  government  in  making  its  challenges, 
and  the  defendant  in  making  his  challenges. 

"  The  12  persons  who  were  left  of  the  panel 
of  87,  after  both  sides  had  made  their  respect- 
ive diallenges  were  the  ones  selected  to  try 
and  who  did  try  the  case. 

"  To  the  happening  of  the  fact  that  both 
parties  challenged  the  same  three  jurors,  the 
defendant  at  the  time  objected,  but  the  court 
overruled  the  objection  and  directed  the  jury 
to  be  called  from  the  said  two  lists,  impaneled 
and  sworn,  to  which  the  defendant  at  the  time 
excepted." 

In  addition,  in  the  bill  of  exceptions  is  found 
the  two  lists  of  jurors,  given  the  one  to  the 
government  and  the  other  to  the  defendant 
Upon  this  record  the  case  turns.  We  luok  to 
the  journal  entry  for  a  recital  of  the  facts  nec- 
essary to  constitute  a  legal  trial.  That  recital 
may  be  in  general  terms,  but  still  should  af- 
firmatively show  everything  essential  to  a  valid 
criminal  trial.  This  journal  entry  clearly  af- 
firms the  presence  of  the  defendant.  The  lan- 
guage is:  *'  Come  the  said  defendant  in  cus- 
tody of  the  marshal,"  etc.  Such  presence, 
having  been  once  stated,  will  be  presumed  to 
have  continued  through  the  entire  day,  unless 
the  contrary  is  shown.  It  never  has  l)een  even 
suggested  that  the  journal  should  contain  at 
the  statement  of  each  separate  proceeding  of 
the  day  a  fresh  recital  of  the  personal  presence 
of  the  defendant.  In  Jeffnei  v.  Com.  ,12  Allen , 
145,  154,  it  was  said:  "Nor  is  it  necessary 
that  the  record  should  in  direct  terms  state 
that  the  party  was  personally  present  at  the 
time  of  the  rendition  of  the  verdict  and  during 
all  the  previous  proceedings  of  the  trial.  How- 
ever necessary  it  may  be  that  such  should  have 
been  the^fact,  it  is  not  necessary  to  recite  it  in 
the  record.  The  record  shows  that  he  was 
present  at  the  arraignment  and  present  to  re- 
ceive his  sentence."  "  When  the  record  shows 
that  the  defendant  was  in  court  at  the  opening 
of  the  session,  the  presumption  is  that  he  con- 
tinued in  court  during  the  entire  day,  and  this 
presumption  has  been  extended  to  the  whole 
trial."  Whart.  Crim.  PI.  &  Pr.  §551;  StaU 
V.  LeioU,  69  Mo.  92;  Kie  v.  United  States,  27 
Fed.  Rep.  351;  CluverivaY.  Com,  81  Va.  787; 
FMen  v.  8taU,  18  Neb.  328;  Irvin  v.  State,  19 
Fla.  872;  People  v.  Sing  Lum,  61  Cal.  588;  Peo- 
ple v.  Jung  QungSing,  70  Cal.  469;  Territory 
V.  Yarberry,  2  New  Mex.  891.  No  claim, 
therefore,  can  be  successfullv  presented  that 
anything  transpiring  on  that  day  took  place  in 
the  absence  of  the  defendant. 

The  same  journal  entry  further  recites,  that 
**  the  clerk  called  the  entire  panel  of  the  petit 
jurv,  and.  after  challenge  by  both  plaintiff 
and  defendant/'  the  jury  was  selected.  Where 
the  general  term  is  used,  as  here,  "  challenge," 
it  means  all  challenges.  It  is  used  in  its  com- 
prehensive sense,  it  is  unnecessary  to  subdi- 
vide and  say  after  challenge  to  the  arrav,  chal- 
lenges for  cause,  and  peremptory  challenges; 
the  single  general  word  Is  sufficient    But  this 
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journal  entry  does  not  stop  with  this.    Aficr 


naming  the  jurors,  and  dcKribing  them 
and  lawful  men,  it  add8.'*du]y8decied 
eled,  and  sworn."    Such  wul  he  foood 
uniform  formula  of  joomal  entriet.    Ii 
▼.   United  8tate$,  27  Fed.  Bep.  S5t  t^. 
case  taken  on  error  to  the  drcmt  court, 
Deady  observes:    "  The  recofd  amplj 
in  the  usual  way,  when  the  case  was  caOed  for 
trial,  a  jury  came,  and  was  duly  imptarird 
and  sworn."    Potsdamer  ▼.    Siiie,  17  Fla 
895;  Rash  v.  StaU,  61  Ala.  89.     In  Wban«  c 
Crim.    PL  &   Pr.  §  779a,  the  antbor  sa%^ 
'*  Thus  when  the  record  shows  impsoHu; 
and  swearing  it  will  lie  presoiaed,  ia  crrc. 
that  the  swearing  was  in  conformity  with  the 
law,  and  the  impaneling  was  regular.'*    Ii  »% 
hardly  necessary  to  refer  to  the  familiar  f«ri 
that  in  criminal,  as  in  civil  caaes.  the  pn-som; 
tion  is  in  favor  of  the  regularity  of  the  pf i* 
ceedings  in  the  trial  court,  and  that  error  aij^ 
affirmatively  appear.    Powell,  Appellate  Pr»^ 
ceedings,  p.  826,  g  50;  Whart  Crim.  PI    k. 
Pr.  §  779a,  and  cases  cited  in  nUe,    I  takr  c 
therefore,  that  it  is  not  open  to  doabi  tins  if 
nothing  was  before  us  except  the  joorasl  cvtxr 
there  would  be  no  error  apparent  m  the  piv- 
ceedings  in  regard  to  the  jury. 

How  does  the  matter  stand  from  the  bn  y 
exceptions?  A  bill  of  exceptiooi  is  ptmafni 
by  the  party,  and  being  prepared  by 
may  state,  and  ought  to  stat^  only  u 
which  present  the  very  question  be  desins  ii' 
raise.  If  the  objection  is  to  a  mliBjr  <»  thr 
admission  of  testimony,  he  should  stale  ca^? 
that  testimony  and  enough  of  the  rase  to  sbov 
its  relevancy.  It  would  be  absurd  to  icqoR 
him  to  set  out  all  the  testimony,  or  to  oaie  » 
terms,  that  there  was  no  objectioQ  to  ihf  bJ 
ancc.  As  was  said  in  Liucoltk  v.  Cla/i*,  "^ 
U.  S.  7  Wall.  132, 136  [19: 106.  lOQ]:  "A  hii 
of  exceptions  should  only  preseni  the  ralmc* 
of  the  court  upon  some  matter  of  law.  a»  «!«• 
the  admission  or  exclasioo  of  evidence;  lad 
should  contain  only  so  much  of  the 
or  such  a  statement  of  the  proofs 
offered,  as  may  be  necessary  to  explsia  iht 
bearing  of  the  rulings  upoo  the  iswn  is- 
volved."  If  he  oblects  to  a  specific  portioi  of 
a  charge,  he  should  state  only  that  poma 
Putting  in  the  whole  charge  is  dearly  spiDC 
Rule  4  of  this  court,  and  has  beco  exporith 
condemned.  United  States  v.  Bindsktff,  l^ 
U.  8.  418  (26: 1131].  Indeed,  the  singk  fnc 
tion  of  a  bill  of  exceptions  is  to  bring  opoa  tht 
record  so  much  of  the  proceedings  as  win  ui^ 
close  the  precise  question  wbiSb  ibe  party 
desires  to  have  rulea  upon,  and  when  prrputtf 
by  counsel  and  presented  lo  the  coort,  i!  a 
states  the  facts  truly,  the  judge  ought  to  «i;B 
it;  and  it  is  unnecessary  for  it  to  tec  IctM, 
affirmatively  that  there  was  no  oCber  entv  m 
the  proceedings,  or  to  state  all  the  facts  of  :b' 
case  in  order  to  disclose  that  there  vi»  w^ 
other  error.  Bearing  in  mind  tht«,  wbici  » 
confessedly  the  scope  and  purpose  oif  a  t«l'  ' 
exceptions,  I  notice  that  in  this  biU  not  a  «*'^ 
is  said  about  the  absence  of  the  juror*  frid 
the  box,  the  personal  preaencv  or  ab«rocf  -' 
the  defendant,  or  whether  the  defe»1aot  « » 
brought  face  to  face  with  the  jurors  If  *« 
had  any  fault  to  find  in  respect  to  thctr  mi 
ters,  the  facts  in  respect  thereto  sbooAd  ba«« 
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been  explicit!  j  stated.    TliAt  he  made  no  claim 
of  wrong  Uierein,  is  erident  from  the  fact  that 
he  does  sot  mention  them.    Examining  the 
language  of  the  bill  of  exceptions  carefully, 
it   states  tiiat  two  lists  were  given,  one  to 
plaintiff  and  one  to  defendant;  and  the  court 
airected  them  to  proceed  with  their  challenges, 
each    separately  of  the  other,  and    without 
kno^^ledge  of   what  challenge^*   were   being 
made  by  the  other.    Then  follows  the  excep- 
tions, "  to  which  method  of  proceeding  in  that 
regard   defendant  at  the  time  excepted."    I 
respectfuUy  submit  that  language  could  not  be 
used  "Which  makes  clearer  the  fact  that  the 
objection  ran  alone  to  the  fact  that  each  party 
was  required  to  make  its  challenges  independ- 
ently  of  the  other,  and  without  knowledge  of 
what  the  other  was  doing.    It  is  not  simply  said 
"to  which  method  of  proceeding,"  but  as  if  to 
limit  carefully  to  the  particular  n:atter,  it  sajs 
**to    which  method  of  proceeding  in  that  re- 
gard. "    And  at  the  close  of  the  recitals  it  is  fur- 
ther stated,  "to  the  happening  of  the  fact  that 
both  parties  challenged  the  same  three  jurors, 
the  defendant  at  the  time  objected.'*    This  is 
all  which  in  any  way  tends  to  show  that  there 
was   anything  wrong  in  the  matter  of  chal- 
lenges, or  that  anything  took  place  in  the 
abs^ioce  of  the  defendant. 

Aeain,  if  the  defendant  had  taken  no  ex- 
ception to  these  proceedings,  it  is  settled  that 
this   court  would  not  inquire  as  to  whether 
there  was  error  in  them.     In  Alexander  y. 
United  i<taU8,  188  U.  8.  858  [84:  954],  a  case 
coming  from  the  same  district,  the  precise 
state  of  facts  in  respect  to  the  impaneling  of 
the  jury  appeared,  but  without  any  exceptions. 
The  response  made  by  the  court  to  the  assign- 
ment of   error  was  in  these  words:    '^The 
decisive  answer  to  this  assignment  is  that  the 
attention  of  the  court  does  not  seem  to  have 
been  called  to  it  until  after  the  conviction, 
when  the  defendant  made  it  a  ground  of  his 
motion   for  a  new  trial.    It  is  the  duty  of 
counsel  seasonably  to  call  the  attention  of  the 
court  to  aiiy  error  in  impaneling  the  jury,  in 
admitting  testimony,  or  in  any  other  proceed- 
ing during  the  trial,  by  which  his  rights  are 
prejudiced,  and  in  case  of  an  adverse  ruling  to 
note  an  exception."    Of  course,  then,  if  the 
matters  are  not  vital  to  the  trial,  and  may  be 
waived  by  failure  to  object,  as  thus  decided, 
clearly  the  defendant  can  take  adyantage  of 
nothing  to  which  he  does  not  except.    Hence, 
supposing  that  after  the  foregoing  recital  in 
the  bill  of  exceptions  there  bad  appeared  fur- 
ther recitals  sbowintr  various  irregularities  in 
respect  to  the  challenges,  suf^oient  of  them- 
selves, if  excepted  to,  to  compel  reversal,  but 
with   no  following  exception,  clearly,  under 
the  rule  laid  down  in  Alexander  v.  TJie  United 
States,   we  should    have  been  compelled  to 
ignore  them.    Surely,  then,  when  the  excep- 
tion  runs  to  a  specific  matter  it  ran  not  be 
broadened  so  as  to  extend  to  a  matter  which  is 
confessedly  not  stated,  but  is  only  inferred  as 
probable  from  what  is  stated.    In  short,  when 
the  journal  entry,  which  is  of  itself  a  part  of 
the  record,  and  which  is  the  court's  statement 
of  what  took  place,  recites  the  personal  pres- 
ence of  the  defendant  and  the  full  exercise  of 
the  right  of  challenge  in  language  which  is  the 
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I  ordinary  formula  of  Jotirnal  entries,  and  which 
has  been  uniformly  regarded  as  sufficient,  to 
infer  from  the  bill  of  exceptions  prepared  by 
the  defendant,  whose  purpose  is  only  to  pre- 
sent the  facts  bearing  upon  the  particular 
error  alleged  by  him,  and  which  only  specifies 
in  terms  a  sinrie  act  to  which  exception  is 
taken,  to  wit,  Uie  fact  that  plaintiff  and  de- 
fendant were  compelled  to  challenge  peremp- 
torily without  knowledge  of  the  other's  chal- 
lenges, that  any  challenges  took  place  in  the 
absence  of  the  defendant,  and  to  hold  that  an 
exception  which  is  precise  to  a  particular 
matter  can  be  broadened  so  as  to  include  other 
matters  not  specified,  and  thereupon  to  set 
aside  a  judgment  of  guilty  solemnly  rendered, 
seems  to  me  to  overturn  established  rules  gov- 
erning appellate  proceedings,  to  destroy  confi- 
dence in  courts,  and  to  work  great  wrong  to 
the  public. 

Further  than  this,  in  the  brief  of  counsel  for 
the  defendant  there  is  no  claim  that  the  jury 
were  not  present  in  the  box,  face  to  face  with 
the  defendant,  when  he  was  called  upon  to 
make  his  challenges.  The  only  points  they 
make  in  respect  to  the  matter  are  that  the 
mode  of  designating  the  jury  was  not  recog- 
nized by  the  statutes  of  the  State  of  Aikansas, 
nor  in  conformity  with  any  rule  prescribed  by 
Congress;  and  that  by  reason  of  the  fact  that 
three  jurors  were  challenged  by  both  the  gov- 
ernment and  defendant,  the  latter  was  r^ly 
deprived  of  three  peremptory  challenges.  * 

Now,  if  it  should  prove  to  be  the  case — as 
it  seems  to  me  is  not  only  possible  but  prob- 
able— that  the  defendant  was  in  fact  present 
in  the  court  room  during  all  the  challenppes; 
that  tbe  entire  panel  of  jurors  was  called  into 
the  box  before  him;  that  in  their  presence  he 
was  allowed  and  received  all  the  challenges 
for  cause  he  desired  to  make;  and  that  only 
after  a  full  inspection  of  the  jury,  and  a  ques- 
tioning of  each  one  so  far  as  was  desired,  were 
the  lists  placed  in  the  hands  of  the  respective 
counsel  for  peremptory  challenges,  will  not  the 
ordinary  citizen  believe  that  substantial  justice 
would  have  been  done  if  this  court  bad  omit- 
ted to  lead  into  tbe  record  something  which  is 
not  expressly  stated  therein,  which  defendant's 
counsel  did  not  claim  to  have  happened,  and 
which  did  not  in  fact  happen. 

So  far  as  respects  tbe  matter  of  contempora- 
neous challenging;  at  common  law.  and  gen- 
erally where  no  order  is  prescribed  by  statute, 
the  defendant  is  required  to  make  all  his  chal- 
lenges before  the  government  Is  called  upon 
for  any.  In  that  aspect  of  the  law,  contempo- 
raneous cbnllengiog  works  to  the  injury  of  the 
government  rather  than  to  that  of  tbe  defend- 
ant. Further,  in  tbe  only  case  in  which  the 
precise  question  has  been  presented.  State  v. 
Uayn,  28  Mo.  287,  cited  approvingly  in  Turpin 
v.  it^atc,  55  Md.  462.  the  decision  was  in  favor 
of  the  validity  of  such  manner  of  challenge. 
In  view  of  tbe  discretion  which  in  the  absence 
of  statute  is  confessedly  vested  in  the  trial 
court  as  to  tbe  manner  of  challenges,  there 
was  no  error  in  this  sufficient  to  justify  a  new 
trial. 

I  am  authorized  to  say  that  Mr,  Juitice 
Brown  also  dissents. 
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THE   ILLINOIS  CENTRAL   RAILROAD 

COMPANY.  Appt., 

«. 

THE  PEOPLE  OP  THB  STATE  OP  IL- 
LINOIS, and  the  City  of  Chicago. 

THE  CITY  OP  CHICAGO,  4pP<.» 

«. 

THE  ILLINOIS   CENTRAL  RAILROAD 
COMPANY  et  al. 


THB  PEOPLE  OP  THE  STATE  OP 
ILLINOIS.  Appt., 

V. 

THE  ILLINOIS   CENTRAL  RAILROAD 
COMPANY,  and  the  City  of  Chicago. 

(See  a  a  Beporter'8  ed.  887-478.) 

Landi  under  nangable  waier$  belonging  to  the 
itates—exteneion  of  land  into  navigate  watere 
— righte  of  riparian  proprietor— lUinoiB  law 
of  April  16, 1889—trustfor  the  public— power 
oflHinoU  Legidature—bed  of  navigable  toatera 
held  in  truel— submerged  lands  in  LaJce  Mic/i^ 
igan — irrepealaUe  eontraei--righis  of  Illinois 
Central  Railroad  Compang — riparian  rights 
of  dty  of  ChieOf/^^State  of  Illinois  is  oumer 
of  submerged  lauds  in  Lake  Michigan, 

k.  The  o  wuersblp  of  and  domlnJon  and  soverel^tj 
over  landa  oovered  by  tide  waters,  and  tbe  fresh 
waters  of  the  Great  Lakes  within  the  limits  of 
the  several  states,  belong  to  the  respective  states 
within  which  they  are  found,  with  the  oonse- 
quent  right  to  use  or  dispoee  of  any  portion 
thereof,  when  that  can  be  done  without  impair- 
ment of  the  interest  of  the  public  in  the  waters, 
subject  to  the  right  of  Congress  to  control  their 

'  navigation  for  the  regulation  of  commerce. 

J.  The  works  of  tbe  Illinois  Central  Railroad  Com- 
pany constructed  In  the  oi^  of  Chicago  under 
tbe  authority  of  law  and  by  the  requirement 
of  the  city  as  a  condition  of  Its  oonsent  that  the 
company  might  locate  Its  road  within  its  limits, 
being  the  same  works  mentioned  in  the  opinion 
of  this  court  in  this  case,  are  not  such  an  en- 
croachment upon  the  domain  of  the  State  as  to 
require  the  Interposition  of  the  court  for  their 
removal  or  for  any  restraint  In  their  use. 

%,  The  minois  Central  Ballroad  Company  never 
acquired  by  the  reclamation  from  the  waters  of 
the  hike  of  the  land  upon  which  its  tracks  are  laid 
in  the  city  of  Chicago,  or  by  the  construction  of 
its  road  and  works  connected  therewith,  an  ab- 
solute fee  In  the  tract  reclaimed,  nor  a  conse- 
quent right  to  dispose  of  the  same  to  other  parties, 
or  to  use  it  for  any  other  purpose  than  the  con- 
struction and  operation  of  the  railroad  thereon. 

4.  The  Illinois  Central  Ballroad  Company  tlld  not 
acquire  by  tbe  mere  oonstruction  of  its  road  and 
other  works  In  Chicago  any  rights  as  a  riparian 


owner  to  reoHalm  still 

waters  of  the  lake  for  Its 

of  piers,  docks,  and 

of  Its  business.    It  ooold  only 

under  the  waters  f<Mrthe 

road  on  a  track  not  to  exceed  a 

and  of  works  connected 


fib  The  construction  o(  a  pier  or  iSbt . 
any  land  into  naTlgable  waten  for  a 
other  purposes,  by  one  not  the  owner 
the  shore,  does  not  give  the  builder  o( 
extension,  whether  an  IndlTldiial 
any  riparian  rights. 

0.   The  riparian  proprietor  te^MMed 
the  navigable  part  of  the  water 
which  Ues  his  land,  and  for  that . 
a  landing,  wharf,  or  pier  for  his 
the  use  of  the  public;  audi  right 
the  point  of  naylgabOlty. 

7.  The  confirmation  nuule  by 
nois  law  of  April  18,  1881, 
riparian  right  whk^  tbe  UJUaois 
Company  possessed,  from  Its 
tn  sections  ten  and  fifteen  on 
lake. 

8.  The  trust  devolving  upon  tbe  Bute  for  ckape^ 
lie,  and  which  can  only  be  dlsctaarred  br  tm 
management  and  control  of  property  W 
the  public  has  an  interest,  cannot  be  ] 
by  a  transfer  of  the  property. 

9.  The  Legislature  of  lUinoia  cannot  aepriw  tk> 
State  of  control  over  the  bed  and  wtm^ 
tbe  harbor  of  Qiicago  and  piece  theaaae  to  tti 
hands  of  a  private  corporation. 

10.  Tbe  bed  or  sofl  of  navigable  wateia  is  haM  ^ 
the  people  of  the  State  in  their  character  asi 
eign  in  trust  for  public 
adapted. 

IL   The  minois  aet  of  April  IB,  1888, 
tlve  to  affect,  modify,  or  tn  any 
trol  the  sovereignty  and  domlaloo 
over  the  submerged  lands  In  lAke 
its  ownership  thereof,  and  ,any  sim 
operation  of  the  act  was  M«*itii>fMt  ^  |^  j 
Ing  act  of  April  15, 1878. 

12.   Therecanbenolrrepealable 

▼eyance  of  property  by  a  gcaator  te  • 

a  public  trust,  under  whloh  he  was 

and  manage  lU 
18.   The  fact  that  tbe  tend 

cago  had  a  right  to  flU  In 

Tlrtue  of  Its  ownership  of  the  . 

of  the  lake  had  been  filled  In  by  the 

tral  Ballroad  Company  In  the  I 

tracks  for  Ita  railroad  and  for  the 

the  shore  west  of  It,  did  not  Aspdve 

its  riparian  rights. 

14.   The  dty  of  Chicago,  aa  itpartaa 
grounds  on  its  east  or  lake  ftoot, 
north  line  of  Randolph  stzeet  and  the 
of  block  twenty-three,  prodnoed  to 
lgan«  and  by  Its  charter,  baa  power  to 
and  keep  m  repair  on  auoh  lake  ffeoet, 
landing  placea,  wharves,  docks,  and 


afchs 


Noia.—ji«  to  naxfUfoiAe  waters;  what  art^  in  CTnttsd 
States;  Artoflm  and  inland  waters  as  highw€n/s^  see 
moU  to  United  States  t.  The  MonteUo,  22: 301. 

As  to  pre-emption  rights,  see  note  to  United  States 
T.  Fitzgerald,  Kh  78S. 

That  patents  for  land  may  be  set  aside  for  fraud, 
«ee  nots  to  Miller  y.  Kerr,  6:  88L 

As  to  errors  in  surveys  and  deMcriptionski  patents 
for  ^^n^how  construed,  see  note  to  Watts  ▼.  LInd- 

As  to  Jand  grants  to  raihroads,  see  note  to  Kansas 
Pac.R.Co.  V.Atchison,  T.&&F.R.  Co.  28:  T94. 
As  to  oOuoiofi  or  aeeretton  and  reiietton;  right  to, 
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and  ownership  of;  hyioKot  Iota  HOe  te  ti 
rule  of  dMsion  among  riporlcm 
Kennedy  ▼.  Hunt,  Vb.  WK  and  8L 
LoYlngston,  28:  88. 

Astn  nahtoftheXmnUA  StaUsmm^Wm 
shore  ?afid0  and  aceretkms  aoaims/t  pier%  am 
Doe  y.  fieebe,  14:  88. 

As  to  what  is  seaskors;  hoit  fm- 
extend,  see  note  to  United  Slatsa  y. 

AstoWUtowaterbyai^prevnsMom; 
ruts;  mis  of  miniwg  iliCss,  aaa  msu  to 
Peterson,  22:  Oi, 
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Jeot  to  the  inthorltj  of  tbe  State  to  pretorfbe 
the  Uiiee  bejond  wblob  each  structures  may  not 
lie  eateoded  Into  tbe  Davigable  waters  of  tbe 
^Ttirw.  aud  to  suob  supervision  and  control  as 
the  United  States  maj  riffbtfully  exercise. 

Tbe  State  of  Qllnols  Is  tbe  owner  In  fee  of  tbe 
eabmerged  lands  constituting  the  bed  of  Lake 
Miohigan,  which  the  third  section  of  the  state 
JLot  of  April  16,  isee,  purported  to  grant  to  the 
Illinois  Geotral  Railroad  Oompany,  and  tbe  state 
Act  of  April  IS,  1878,  repealing  the  same  Is  valid 
«iid  effective  for  the  purpose  of  restoring  to  the 
State  the  same  control,  dominion,  and  ownership 
of  said  lands  that  It  had  prior  to  the  passage  of 
the  Act  of  April  10^  1860. 

[Nos.  419,  608.  609J 
Argued  Oct,  IS,  IS,  U,  189S.    Decided  Dee,  6, 

1892. 

APPEALS  from  a  decree  of  the  Circuit  Court 
of  tbe  United  States  for  the  Nortbem  Dis- 
trict of  niioois,  adiudging  that  the  fee  to  cer- 
tain lands  in  tbe  city  of  Chicago  is  in  the  city 
in  trust  for  public  use.  and  that  said  city  as 
riparian  proprietor  of  said  lands  on  its  lake 
front  has  power  to  erect  public  landing  places, 
«tc,  and  that  the  Illinois  Act  of  April  15, 1878, 
repealing  tbe  Act  of  April  16,  1869.  had  the 
«flect  to  withdraw  from  tbe  Illinois  Central 
Railroad  Company,  tbe  grant  to  it  by  tbe  third 
section  of  the  Act  of  1869,  of  the  submerged 
lands  ir  Take  Michigan,  and  reinvested  tbe 
'Stale  \f\Vii  its  right  and  title  thereto,  etc.%  and 
<en joining  said  railroad  company  from  erect- 
ing structures  in  or  filling  up  a  certain  portion 
of  the  bed  of  Lake  Michigan.  Affirmed  as 
wnodified. 

See  same  ease  below,  16  Fed.  Rep.  881,  88 
Ped.  Rep.  780. 

This  court  in  its  opinion  delive/ed  by  Mr. 
Jutiiee  Field  said :  "  It  is  necessary  to  a 
<Ae9X  understanding  of  tbe  numerous  questions 
presented  in  this  case  to  trace  the  history  of 
the  title  to  tbe  several  parcels  of  land  claimed 
by  tbe  company,  and  that  the  court  below 
stated  with  great  minuteness  of  detail  every 
material  provision  of  law  and  every  step  taken, 
and  that  this  court  is  satisfied  with  tbe  entire 
accuracy  of  that  statement."  It  says  further: 
*'  In  what  we  may  say  of  the  rights  of  the  rail- 
road company,  of  tbe  State,  and  of  tbe  city, 
reinaining  after  tbe  legislation  and  proceedings 
taken,  we  shall  assume  the  correctness  of  that 
history." 

Tbe  opinion  of  tbe  court  below,  therefore,  so 
far  as  it  contains  that  statement  of  facts  (as  de- 
livered by  Mr.  Justice  Harlan)  is  here  inserted. 

Statement  from  thb  Opinion  ov  the  Umr- 
BD  States  CmcxnT  Court. 

The  ffeneral  object  of  this  suit  is  to  obtain  a 
Judicial  determination  of  tbe  rights  of  tbe  par- 
ties in  respect  to  certain  lands  on  the  east  or 
lake  front  of  the  city  of  Chicago  south  of  Chi- 
cago river,  upon  some  of  which  are  tracks, 
<lepots.  warehouses,  piers,  and  other  structures 
erected  by  the  riinois  Central  Railroad  Com- 
panv,  and  also  in  respect  to  tbe  submerged 
lands  wltbin  tbe  limits  of  tbe  city  of  Chicago 
and  of  the  State  of  Illinois  "constituting  the 
bed  of  Lake  Michigan  and  lying  east  of  the 
tracks  and  breakwater  "  of  that  company  *'for 
tbe  distance  of  one  mile  and  between  the  south 
line  of  the  south  pier  (near  Chicago  river)  ex- 
t4«  U.  S. 


tended  eastwardly  and  a  line  extended  east- 
ward from  tbe  south  line  of  lot  21,  south  of 
and  near  tbe  round-bouse  and  machine  shops 
of  said  company."  Tbe  case,  besides,  involves 
an  inquiry  aa  to  tbe  right  of  tbe  railroad  com- 
panv,  for  tbe  promotion  as  well  of  its  own 
business  as  of  commerce  and  navigation  gener- 
aUy,  to  erect  and  maintain  wharves,  piers,  and 
docks  in  tbe  harbor  of  Chicago. 

Some  of  these  lands  were  formerly  a  part  of 
what  was  known  as  Fort  Dearborn  inilitary 
post,  or  tbe  southwest  quarter  of  fractionfu 
section  10,  near  tbe  mouth  of  Chicago  river; 
others,  a  part  of  fractional  section  15;  while 
others  are  in  section  22;  all  of  said  sections 
beinff  in  township  89  north,  range  14  east,  of 
the  tbird  principal  meridian,  and  on  tbe  shore 
of  Lake  Michigan  in  the  order  named. 

It  is  necessary  to  a  clear  understanding  of 
tbe  numerous  questions  presented  for  determi- 
nation that  we  should  first  trace  tbe  history  of 
tbe  title  to  these  several  bodies  of  lands  up  to 
the  time  when  tbe  Illinois  Central  Railroad 
was  located  within  tbe  limits  of  Chicago. 

First,  As  to  tbe  lands  embraoed  in  tbe  Fort 
Dearborn  reservation: 

In  tbe  year  1804  tbe  United  States  established 
the  military  post  of  Fort  Dearborn,  immedi- 
ately south  of  Chicago  river  and  near  its 
mouth,  upon  tbe  southwest  fractional  quarter 
of  section  10.  It  was  occupied  by  troops  as 
well  as  when  Illinois,  in  1818,  was  admitted 
into  the  Union  as  when  Congress  passed  the 
Act  of  March  8,  1819,  authorizing  the  aale  of 
certain  military  sites.  By  that  Act  it  was  pro- 
vided : 

•*That  the  Secretary  of  War  be,  and  he  is 
hereby  authorized,  under  the  direction  of  tbe 
President  of  tbe  United  States,  to  cause  to  be 
sold  such  military  sites,  belonipug  to  the 
United  States,  as  may  have  been  found,  or  be- 
come, useless  for  military  purposes.  And  tbe 
Secretary  of  War  is  hereby  authorized,  on  the 
payment  of  the  consideration  agreed  for  into 
the  Treasury  of  the  United  States,  to  make, 
execute,  and  deliver  all  needful  instruments 
conveyim;  and  transferring  the  same  in  fee; 
and  tbe  jurisdiction,  which  bad  been  specially 
ceded  for  military  purposes,  to  tbe  Unitea 
States,  by  a  State,  over  such  site  or  sites,  shall 
thereafter  cease."    8  Stot  at  L.  520. 

In  1824.  upon  tbe  written  request  of  tbe  Sec- 
retary of  War,  tbe  southwest  quarter  of  frac- 
tional section  10,  containing  about  57  acres  and 
within  which  Fort  Dearborn  was  situated,  was 
formally  reserved  by  the  Commissioner  of  the 
General  Land  Office  from  sale  and  for  military 
purposes.  Wilcox  v.  Jackson,  88  U.  S.  18  Pet. 
499,  502  (10:  264.  266).  The  United  States 
admit,  and  it  is  also  proved,  that  the  lands  so 
reserved  were  subdivided  in  1837  by  authority 
of  tbe  Secretary — he  being  represented  by  one 
Matthew  Birchard,  as  special  agent  and  attor- 
ney for  that  purpose— into  blocks,  lots,  streets, 
and  public  grounds,  called  the  Fort  Dearborn 
addition  to  Chicago;  and  on  the  7th  day  of 
June,  1889.  a  map  or  plat  of  that  addition  was 
acknowledged  by  Birchard,  as  such  agent  and 
attorney,  and  was  recorded  in  tbe  proper  local 
office.  A  part  of  the  ground  embraoed  in  that 
subdivision  was  mark^  on  tbe  recoided  plat: 
"Public  ground  forever  to  remain  vacant  of 
buildings." 

101 » 


[391] 


387-478 


SUPBBHS  CODKT  RF  THB   UNTTBD  StATI 


Oct.  TwMm. 


I       1393] 


The  plat  of  that  lubdiviBiOQ,  called  map  A, 
[s  here  reproduced,  and  in  the  margin  wiPl  be 
fouod  the  certiScates  whtcb  appear  on  the  plat 
as  made  and  recorded.* 

TLe  lot£  designated  on  this  plat  were  sold 
and  conveyed  by  the  United  Stales  to  different 
purcbasera,  tbe  sale  and  conveyance  was  "  by 
and  according  to  tbe  said  plat  and  with  refer- 
ence to  tbe  eaine."  But  it  sbould  be  stated 
that  at  the  tine  of  the  first  sales  the  United 
Slates  expressly  reserved  from  sale  all  of  the 
Fort  Dearborn  addlHoo  (including  tbe  ground 
marked  for  streets)  nortb  of  tbe  south  line  oF 
lot  6,  in  block  9;  lots  4  aod  9,  in  block  4,  and 
lots.  In  blocks,  projectlngaaid  lines  I 


government  for  mililai7  purposes  from  1839  u. 


7  How.  186  [13:660].  *Tbe  city  of  Chicago  hav- 
ing proposed,  in  ltt44,  to  open  Michigan  ave- 
nue Uirough  the  lands  so  reserved  from  sale, 
notwltbstuidiD^  at  the  time  they  were  in  act- 
ual use  for  military  purposea.  the  United 
States  instituted  a  auit  in  equity  to  restrain 
the  city  from  so  doing.  It  appeared  in  the 
case  that  tbe  agent  of  the  general  government 
gave  notice  at  the  time  of  Belling  the  other  lota 
that  the  ground  in  actual  use  by  tbe  United 
States  was  not  then  to  be  sold.  It  also  ap- 
peared that  the  Act  of  March  4.  1837,  incor- 
porating the  city  of  Chicago  and  desitmating 
the  district  of  country  embraced  viithin  its 
limits  expreraly  excepted  ''the  southwest  frac- 
tional quarter  of  section  10,  occupied  as  a  mll- 
Ituy  post,  until  tbe  same  shall  become  private 
properly."  HI.  Laws,  1887,  pp.  88,  74,  The 
court  held  that  the  city  had  no  right  to  open 


streets  through  that  part  of  tbe  groood  ^Urk, 
although  laid  out  in  lota  and  itrceU.  had  act 
been  soli'  by  thegoverDmeiit;thatflaearpanie 
powers  were  limited  to  the  part  wbi^  lw«lt, 
bad  become  private  proper^,  snd  Ak  ib> 
streets  laid  out  and  dedical«d  (o  pabiie  ne  by 
Birchard,  the  agent  of  tbe  Secrrtvy  «(  Wat. 
did  not,  merely  by  his  nureying  tbe  kad  am 
lots  and  streets  and  i"»H"g  tiSl  leeon^  a 
map  or  plat  thereof,  coovey  the  legal  eslaie  ■ 
audi  streets  to  tbe  dtr,  and  thcrdiTasthara* 
it  to  open  them  for  pnblic  naa  and  lanaae  [dD 
munldpal  control  thereof.  Tlw  eooit  bdd  » 
be  untenable  tbe  claim  of  the  chy  tb«t  "bt- 
cause  streets  bad  been  laid  down  oa  the  Hm 
by  the  agent  (Birchard),  part  of  whU  a- 
tended  into  the  land  sot  aold,  tboae  pvs  had, 
by  this  alone,  become  dedicated  as  highwiri 
and  (he  United  States  hkd  beoome  eampptd  id 
object."  Further:  "It  is  entirely  vsaippai^ 
by  prindpal  or  precedent  that  an  agent,  mtnij 
by  protracting  on  the  plan  tboK  ibeets  ata 
the  reserved  line  and  amidst  landa  mt  bU 
nor  meant  then  to  be  Bold,  but  expressly  it- 
served,  could  deprive  the  United  Stale*  tt  iu 
litle  to  real  estale  and  U>  its  important  piUk 
works."  See  also  Ir»i»  v.  Dmtm,  SO  U.  & 
9  How.  31  [13:841. 

Second.  As  to  the  lands  In  coulT'Wtm  ^ 
braced  in  fractional  section  IS. 

This  section  is  ou  tbe  lake  sborr,  ImmaaM- 
ly  south  ot  section  10.  The  pvtictilar  Midi 
the  history  of  Ihe  title  to  which  is  tc  be  »• 
examined,  are  between  tbe  west  line  af  ikr 
street  now  known  as  Hicblgan  avenne  aodiht 
roadway  or  way  ground  of  the  HUBossCatn^ 
Railroad  Company,  and  between  Ae  noddb 
line  of  Hadlson  street  and  tbe  middle  V*t  el 
Twelfth  street,  excluding  what  la  knova  ■ 


•"Fort  DeartMm  addiUOD  to  Cblowo.  as  repre- 
■enled  on  ttie  adjacent  plat,  Is  laid  out  Into  t>k>ck(L 
lota  anri  atreeta  upon  aod  embraees  tbe  whole  of 
tba  soutbweBt  Iractional  quarter  o[  section  ten 
(101.  towDsblp  tbtrtv-nlne  iW)  nortb,  raniie  No. 
fourteen  {ID  east,  of  tbe  3d  prinetpal  nunidlan. 

"Tbe  laneet  llicuree  on  aald  plat  indloata  the  num. 
"  —  f  tboTjIoo""    "^ "--  " 


__  it  tbelilookB.  Tbe  ni 
le  eentie  of  tbe  lots  st  ~ 
.  2speotlvelT  In  a  ' 
UKS,  nlll  smaller, 
■rr  ot  tbe  oerenu  »reeia  i 
ofttaa  lota,  represent  the 
specUve  lota  In  feet  and  b 


IT  ot  tbe  lota 


la  flBurei  wrtttoi 
IS  and  alleys  show 


tbe  width  of  tbe  same  in 


"From  the  west  boundaiT  of  tbe  said 

section  10  Is  laid  off  and  appropriated  <X>  feet  in 
width  as  an  addition  to  Stale  street,  and  from  the 
soutb  boundaiy  of  Said  aeotlon  40  feet  a*  an  addi- 
tion to  Hadlson  atreec 

"Tba  wldib  of  tbe  rear  of  the  water  lots  bounded 
HS"?^  ?'3  S^!^°  ^yf?  *?  detarmliied  and  estab- 


ansle  of  South  Water  atieet  and  MIoMpa  i 

"AtthecomerofaretlonBS,iai&aDdU,kiv 
near  the  oentn  of  Bute  Rreec  wUob  w  hi 
the  oommlsslonen  of  the  lUlnoli  and  MkAa 
canal  In  1896. 

"Tbe  bearing  of  Sonth  Water.  I^ke  Bi 

Waatainitton  u  N.  SB  deanes  K    Tbe  r 

coune  of  Madison  street  la  N.  U  dotna 

course  (jf  Hlreraticetfrom  South  WatrrMnH  w 
Hartmr  street  Is  N.  S  dmtu"  1^^  thMwia  n  Lata 
UlcblRsn  N.  83  deffree*  B. 

"Coutaa  of  State  afiii  Waiw 
avenue  bh'.Sdean 

taken  without  any , 

For  J.  H.  Poliuea.  aeu.  at  Wat. 


I1.W.    AObewioOH 
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Park     Row  or  block  28.  north    of   Twelfth 
«treet. 

By  ao  act  of  the  Illioois  Legislature  of  Feb- 
ruary 14.  1828,  entitled  **An  Act  to  Provide 
for  tbe  Improvement  of  the  Internal  Naviga- 
tion of  this  State/'  certain  persons  were  con- 
«ttiiuted  commissioners  to  devise  and  report 
tipoD  measures  for  connecting,  by  means  of  a 
canal  and  locks,  the  navigable  waters  of  the 
Illinois  river  and  Lake  Michigan.  I1L  Laws, 
1823,  p.  151.     This  was  followed  by  an  Act  of 


the  Construction  of  tho  Illinois  A  Michigan 
Canal,"  the  governor  was  empowered  to  nego- 
tiate a  loan  of  not  exceeding  $500,000  on  the 
credit  and  faith  of  the  State,  as  therein  pro 
vided,  for  the  purpose  of  aiding,  in  connection 
with  such  means  as  might  be  received  from 
the  United  States,  in  the  construction  of  the 
Illinois  &  Michigan  canal,  for  which  loan 
should  be  issued  certificates  of  stock,  to  be 
called  the  "Illinois  &  Michigan  canal  stock," 
signed  by  the  auditor  and  counterdgned  by  the 
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acts  of  Congress  and  of  the  Legislature  of  H  • 
linois,  the  selection  of  lands  for  the  purposes 
specified  was  made  by  the  proper  authorities 
and  approved  by  the  President  on  the  21st  of 
May.  1880.  Among  the  lands  so  selected  was 
«aia  fractional  section  15. 

By  an  act  of  the  Illinois  Legislature,  ap- 
proved January  9,  1886,  entitled  **An  Act  for 

146  r.  s. 
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gin)  is  reproduced  opposite  page  1022,  as  map 

It  is  proper  to  say  that  upon  some  of  the 
maps  in  evidence  and  duly  certified  the  words 
''Michigan  avenue"  are  nearer  to  the  shore 
line  than  they  appear  to  be  on  map  B.  This 
fact  tends  to  show  that  the  entire  space  between 
the  shore  line  and  the  lots,  into  which  f  rac* 
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The  p]at  of  that  subdivision,  called  map  A, 
is  l)ere  reproduced,  and  in  the  margin  will  be 
found  the  certificates  which  appear  on  the  plat 
as  made  and  recorded.* 

The  lots  designated  on  this  plat  were  sold 
and  conveyed  by  the  United  States  to  different 
purchasers,  the  sale  and  conveyance  was  "  by 
and  according  to  the  said  plat  and  with  refer- 
ence to  the  same/'  But  it  should  be  stated 
that  at  the  time  of  the  first  sales  the  United 
81 
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streets  through  that  part  of  the  gromd  wkki 
although  laid  oat  in  lots  and  ttwU,  bd  Dot 
been  solf*  by  the  government;  that  itsoorponte 
powers  were  hmited  to  the  part  wldck^b^o^ 
bad  become  private  property,  md  tbt  'he 
streets  laid  out  and  dedicated  topobfie  m  by 
Birchard,  the  agent  of  the  Secr^uy  of  Wv, 
did  not,  merely  by  his  sarreyiog  the  lud  ntt 
lots  and  streets  and  makhg  m  reoonfi^  % 
map  or  plat  thereof,  convey  the  1^  otak  it 
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^Ibe  publloffround  between  Randolph  and  Madi- 
•on  streets  ana  fronting  upon  Lake  MichiKan  is  not 
to  be  ocoupled  with  buildmfra  of  any  desoriptiOQ. 

**At  theS.  B.  oomer  of  block  08),  at  the  anfl^ 
of  Wabaeh  and  Washington  streets,  is  set  a  lime- 
stone 4  by  e  inches  and  2  feet  long,  at  least  18  inches 
below  the  natural  surface  of  the  ground.  Also  an- 
other stone  of  similar  description  is  set  at  the  angle 
formed  by  the  junction  of  Biver  with  South  Water 
•treet,  m  block  A),  and  also  one  other  stone  of  like 
dimensions  at  toe  N.  B.  oomer  of  block  (7)  at  the 
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duly  acknowledged,  and  re«)rdediMni— 
thetown  of  Chicago,  Illinois  th^SSJT^iSS 
tional  quarter  of  section  }^S;}^;^Sm» 
for mllitaiT  purpows, and Jto ricj  j'StiS* 
bom,  and  die  same  to  sell,  et&.  ■»>  •SrSoTS 
the  foregoing  map  to^be  ^SfiJSf  Scktaf 
Fort  DearbOTO  addition  to  the  ttj"  JL^J^ 
and  that  the  United SUtce  of /««»"•  *^ 
proprietors  and  the  owners  of  ««  "j^ 
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Park     Row  or  block  28.  north   of   Twelfth 
«treet- 

By  ao  act  of  the  Illioois  Legislature  of  Feb- 
ruary 14,  1823,  entitled  *'An  Act  lo  Provide 
for  Uie  Improvement  of  the  Internal  Naviga- 
tion of  this  State/'  certain  persons  were  con- 
stituted commissioners  to  devise  and  report 
upon  measures  for  connecting,  by  means  of  a 
canal  and  locks,  the  navigable  waters  of  the 
Illinois  river  and  Lake  Michigan.    IlL  Jjaws, 
1823,  p.  151.    This  was  followed  by  an  Act  of 
Congress  approved  March    2,  1827,  entitled 
•'An  Act  to  Grant  a  Quantity  of  Land  to  the 
State  of  Illinois  for  the  Purpose  of  Aiding  in 
Opeuin^a  Canal  to  Connect  the  Waters  of  the 
Illiuois  Uiver  with  Those  of  Lake  Michigan/' 
granting  to  this  State,  for  the  purposes  of  such 
enterprise,  a  quantity  of  land  eqiial  to  one  half 
of  five  sections  in  width  on  each  side  of  the 
proposed  canal  (reserving  each  alternate  sec- 
tion to  the  United  States),  to  be  selected  by 
the  Commissioner  of  the  General  Land  Office, 
under  direction  of  the  President:  said  lands 
to  be  '  'subject  to  the  disposal  of  the  baid  State 
Cor  tbe  purpose  aforesaid,  and  for  no  other," 
and  said  canal  to  remain  forever  a  public  high- 
way for  the  use  of  the  National  Gfovernment, 
free  from  any  cliarge  for  any  property  of  the 
United  States  passing  through  it.    4  Stat,  at 
L.  234,  chap.  51. 

Tbe  power  of  the  State  to  dispose  of  these 
lands  was  further  recognized  or  conferred  by 
the  8d  section  of  the  Act,  as  follows:  "  Sec. 
3.  That  the  said  State,  under  the  authority  of 
tbe  Legislature  thereof,  after  the  selection  shall 
have  been  so  made,  shall  have  power  to  sell 
and  convey  the  whole  or  any  part  of  the  said 
land,  and  to  give  a  title  in  fee  simple  therefor 
to  whomsoever  shall  purchase  the  whole  or 
any  part  thereof."    4  Stat,  at  L.  234. 

by  an  act  of  Illinois  Legislature  of  Janu- 
ary 22,  1829,  entitled  "An  Act  to  Provide 
(or  Constructing  the  Illinois  and  Michigan 
Canal,"  the  commissioners  for  whose  appoint- 
ment that  act  made  provision  were  directed 
to  select,  in  conjunction  with  the  Commis- 
sioner of  the  General  Land  Office,  the  alter- 
nate sections  of  land  granted  by  the  Act  of 
Congress,  such  commissioners  being  invested 
with  the  power,  amon^  others,  '*to  lay  off 
«ucli  parts  of  said  donation  into  town  lots  as 
they  may  think  proper,  and  to  sell  the  same  at 
public  sale  in  the  same  manner  as  is  provided 
in  this  act  for  the  sale  of  other  lands."  Dl. 
Laws,  1829. 

The  act  of  1829  was  amended  February  15, 
1831.  so  as  to  constitute  the  canal  commission- 
ers a  lx)ard  to  be  known  as  the  "  Board  of 
Canal  Commissioners  of  the  Illinois  &  Mich- 
igan Canal,"  with  authority  to  contract  and  be 
contracted  with,  sue  and  be  sued,  plead,  and 
be  impleaded,  and  with  power  of  control  in  all 
matters  reladng  to  said  canal.  Dl.  Laws, 
1880, 1881,  p.  39. 

Pursuant  to  and  in  conformity  with  said 
acts  of  Congress  and  of  the  Legislature  of  U  • 
linois,  the  selection  of  lands  for  the  purposes 
specified  was  made  by  tbe  proper  authorities 
and  approved  by  the  President  on  the  21st  of 
May,  1830.  Among  the  lands  so  selected  was 
«aia  fractional  section  15. 

By  an  act  of  the  Illinois  Legislature,  ap- 
proved January  9,  1836,  entitled  "An  Act  for 
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the  Construction  of  tbo  Illinois  A  Michigan 
Canal,"  the  governor  was  empowered  to  nego- 
tiate a  loan  of  not  exceeding  $500,000  on  the 
credit  and  faith  of  the  State,  as  therein  pro 
vided,  for  the  purpose  of  aiding,  in  connection 
with  such  means  as  might  be  received  from 
the  United  States,  in  the  construction  of  tbe 
Illinois  &  Michigan  canal,  for  which  loan 
should  be  issued  certificates  of  stock,  to  be 
called  the  "Illinois  &  Michigan  canal  stock," 
signed  by  the  auditor  and  countersigned  by  the 
treasurer,  bearing  an  Interest  not  exceeding 
six  per  cent  payable  semi-annually,  and  "re- 
imbursable" at  the  pleasure  of  the  State  at  any  [396] 
time  after  1860,  and  for  the  payment  of  which, 
principal  and  interest,  the  faith  of  the  State 
was  irrevocably  pledged.  The  same  act  pro- 
vided for  the  appointment  of  three  commis- 
sioners to  constitute  a  board  to  be  known  as 
"the  board  of  commissioners  of  the  Illinois  & 
Michig&n  canal,"  and  to  be  a  body  politic  and 
corporate,  with  power  to  contract  and  be  con- 
tracted with,  sue  and  be  sued,  plead  and  be 
impleaded,  in  all  matters  and  things  relating 
to  them  as  canal  companies,  and  to  have  the 
immediate  care  and  superintendence  of  the 
canal  and  all  matters  relating  thereto.  111. 
Laws,  183«,  p.  145. 

That  Act  contained,  among  other  provisions, 
the  following: 

"Sec.  32.  The  commissioners  shall  examine 
the  whole  canal  route,  and  select  such  places 
thereon  as  may  be  eligible  for  town  sites,  and 
cause  tbe  same  to  be  laid  off  into  town  lots, 
and  they  shall  cause  the  canal  lands  in  or  near 
Chicago,  suitable  therefor,  to  be  laid  off  into 
town  lots. 

"Sec.  33.  And  the  said  board  of  canal  com- 
missioners shall,  on  the  20th  day  of  June  next, 
proceed  to  sell  the  lots  in  the  town  of  Chicago, 
and  such  parts  of  the  lots  in  the  town  of  Otta- 
wa, as  also  fractional  section  fifteen  adjoining 
the  town  of  Chicago,  it  being  first  laid  off  and 
subdivided  into  town  lots,  streets  and  alleys, 
as  in  tlieir  best  judgment  will  best  promote 
the  interest  of  the  said  canal  fund:  Provided, 
always,  that  before  any  of  the  aforesaid  town 
loU<  shall  be  offered  for  sale,  public  notice  of  * 
such  sale  shall  have  been  given."  BL  Laws, 
1836.  p.  149. 

The  revenue  arising  from  the  canal,  and 
from  any  lands  granted  by  the  United  States 
to  the  State  for  its  construction,  together  with 
the  net  tolls  thereof,  were  pledged  by  the  Act 
for  the  payment  of  the  interest  accruing  on  the 
said  stock,  and  for  the  reimbursement  of  the 
principal  of  the  same.    Bl.  Laws,  1836,  p.  153. 

In  1836  the  canal  commissioners,  under  the 
authority  conferred  upon  them  by  the  statutes 
above  recited,  caused  fractional  section  15  to 
be  subdivided  into  lots,  blocks,  streets,  etc.,  a 
map  whereof  was  made,  acknowledged,  and 
recorded  on  the  20th  of  July,  1836.  A  map 
(the  official  certificates  as  they  appear  on 
the  original  map  as  recorded  being  in  the  mar- 
^n)  is  reproduced  opposite  page  1022,  as  map 

It  is  proper  to  say  that  upon  some  of  the 
maps  in  evidence  and  duly  certified  the  words 
"Michigan  avenue"  are  nearer  to  tbe  shore 
line  than  they  appear  to  be  on  map  B.  This 
fact  tends  to  show  that  the  entire  space  between 
the  shore  line  and  the  lots,  into  which  f  rac- 
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lional  eecdon  15  wu  niltdlTided,  wh  oHk!- 
DSlly  Inlended  u  an  avenue  or  public  groaDOa 
OT  commoDB. 

At  the  time  this  map  wu  made  and  re- 
corded fractional  sectiouB  IS  lod  10  were  both 
witbln  tbe  tlmlu  of  the  "town  of  Chicago," 
except  that  b;  the  act  ofFebruar;  II,  IBSG, 
Cbonf^ag  Ibe  corporaM  ponero  of  thai  town,  it 
waa  provided  "that  the  authoritj  of  tbe  board 
of  truateea  of  the  said  tono  of  Chicago  shall 
not  extend  over  Ibe  aouDi  fractionRl  aectlou  10 
until  the  aamc  shall  ceaae  to  be  occupied  hy 
the  United  Siatea."  DL  I^wa,  1BS5,  p.  304. 
But,  prior  to  the  Burvey  aod  recordiug  of  the 
plat  of  fractional  section  10,  to  wit,  by  the  act 
of  March  4,  l&8T,tbe  citj  of  Chicago  waa  in- 
corporated and  ita  limits  defined  (excludiog.aB 
webave  seen,  "the  aoulhweat  fraciioDai  quar- 
ter of  section  lO.occupied  as  a  military  post.un- 
tii  the  same  shall  become  private  property,") 
aod  was  iDvesled  with  all  tjie  estate,  real  and 
personal,  belonging  to  or  held  in  trust  h^  Ibe 
trusieea  of  the  town,  ila  common  couocil  be- 
ing empowered  to  lay  out,  make,  and  assess 
streets,  slkys,  lanes,  and  bigbways  in  said 
city,  to  make  wharves  and  slips  at  the  end  of 
Ibe  streets,  on  property  belonging  to  said  city. 
and  to  alter,wideD,  stroigblen,  and  discon^niie 
ihesame.  III.  Laws,  1S37,  p.  61,  ^  38,  p.  74, 
S61. 

Tbls  brings  us,  in  the  chionolc^cal  order  of 
events  relating  lo  Ibln  litigation,  to  the  incor- 
poration of  tbe  Dlinois  Central  Railroad  Com- 
pany and  Ibe  location  of  its  road  within  the 
limita  of  tbe  city  of  Chicago. 

Congress  having,  by  an  Act  approved  Sep- 
tember 80.  1860  (9  Stat,  at  L.  4M,  chap.  51), 
made  a  grant  of  land  to  nilnols  for  tbe  par- 
pose  of  aiding  the  conairuction  of  a  railroad 
from  the  southern  terminus  of  the  Illinoia  & 


Hlcblgan  canal  to  a  point  at  or  near  tba  ^fr 
tlon  of  the  Ohio  aod  Hivi«ip[M  riraa.  wtk 
branches  lo  Cbicago  and  Dabuqoe;  tbe  QB- 
nois  Central  Bailro«d  Company  «■■  ineorpe- 
rated  Pebniajy  10,  1851,  and  icade  tbe  aecK 
of  the  Bute  lo  constmct  tbat  road.  HL  fm. 
Laws,  18S1,  p.  01.  It  was  KTaoted  power  1^ 
its  charter  "  to  survey,  locate,  coaatmct.oDA- 
plete,  alter,  maintain,  and  operate  ■  nilnad, 
with  one  or  more  tracks  or  tines  of  laik,  fta« 
the  southern  lenninus  of  tbe  miiMia  ft  IDriu- 
gao  canal  lo  a  point  at  tbe  ciij  of  Cstro,  wiib 
a  brancta  of  the  same  to  tbe  city  of  C%ieajs>,  oa 
Lake  Michigan,  and  also  a  branch,  am  the 
ci;y  of  Qalena,  to  a  point  on  the  Mitiiiirtd 
river  opposite  the  town  of  Daboque.  ia  tie 
Stateof  Iowa."  loaddilioD  tooertainpoao^ 
privileges,  immonttiet,  and  francliisa— iadi^ 
mg  the  rieht  lo  purchase,  bold,  sad  coanir 
OM  and  personal  esiaie  which  mi'bt  be  ■eso- 
ful  to  carry  into  effect  the  porpoata  and  ob- 
jects of  its  cbaner — it  was  prnvided  thai  the 
company  "shall  have  tbe  rirht  of  witi^ik 
and  may  appropriate  to  its  soK  use  aodcootid 
for  Ibe  purposes  contemplated  bndn  hod  bm 
exceeding  two  lundred  feel  in  width  thtooft 
its  entire  length;  maventernpoo  and  takepoi- 
sessiuD  oF  and  use  all  and  singular  any  bab. 
streams,  and  materials  of  every  kind  for  tbe  lo' 
cation  of  depots  and  stoppin"  stages  Ut  ikc 

Eurpoees  of  constructing  bridges,  dans,  e» 
aokments,  ezcavatioDS.  slalioD  granndi.  ifioi 
banka.  turnouts,  engtoe- houses,  Aofn,  vd 
other  buIidiOKS  necessary  for  tbecMwtractioa. 


lands,  waters,  materials,  aad  privilegci  beh^ 
ing  to  tbe  State  are  hereby  granted  toBidenr 
poratioD  for  aaid  purposes.  PioTided.  ika 
nothing  in  this  section  conlaioed  sbaB  be  m 


iriUlnola,!- 
County,     f"" 


Cook  County. 

""W^  the  unOeialfned,  cu 
Ifnols  s  Michigan  canal,  in 
ute  to  sueh  <iiise  made  and 


thirty-n: 


IS; 


.-  Dortb,  raoKeto  ig 

Ins  with  theorisli  to 

...:olotB,  etc..  asBPF  it; 

itanted  atones  as  dealtrnaie  n. 

rnm  vblch  to  maie  (utu  lo 

beretnr  acknowledge  the  sa , ad 

leiiKtbo(tt»lotBUid  width  DtUiB  streeta  and  ave- 
nues as  marked,  delineated,  and  laid  down,  as  and 
Torthetruepiator  mapof  thetuiidivisioDot  aaid 

Is  and  seals,  at  Chicago, 


^  W.  B.A[Cber.        (Seal). 

a.8.HubbBid.     (Seal). 
"Beoorder'a  Ollloe.  [  _ 

OookCouDty,  lUlDoK  ("■ 
"I  certify  ttiat  tbe  toteKoIng  maoof  fractional 
section  IS,  was  filed  tor  reoord  on  tbe  ISth  day  of 
June.  1^  and  waa  duir  recorded  on  the  9Mh  da; 
June,  18SS.  in  Book  B,  pave  iS). 
ItUgned)  ^tlcbardj.  Hamlllon. 

BeoorderCookCountjr,  lUlnoia. 


"State  of  Illinois,  t_ 
Cook  CouDty.     ("■ 


id  elKtit  hundred  and  tblr^-alx.  peraonall; 

appeared  tiefore  the  undemlfniad.  one  of  Uw  jua- 
tlcee  of  the  Supreme  Oourcot  the  State  of  Ulmols. 
W.F.  Thornton,  W.B.  Arctior,  aod  0. 8.  Hubbard, 
Known  to  the  underalKued  to  be  tbe  aame  penons 
who  have  alined  and  aealsd  this  map,  who  seTemlly 
acknowledged  tbesametolwtbelrueandorlirlnal 
map  of  fiaoUonBlseoUonmimbnllttND,  township 

loss 


"GIrenat Chicago  iJie  day  and  yaar  b 

[SlffnedJ 

"I,  Robert  Milne,  i , 

oommlsnoDen,  eenf.y  that  tbe  above  ^poe  Nn, 
with  the  oertltloBtai  annexed  ot  W.  F.  1V»mi& 
W.  a  Archer,  and  U.  3.  Rut>bard.  Edward  &  Id- 
oott.  aatount  engineer:  Rlcltanl  J.  HaaUtoa.  >*■ 
oorder.  aod  Tbeopbllus  W.  Smith,  taameoaaf  4 
the  original  now  in  this  offloe. 

"Wltnenmy  band  and  tbenal  ottbebMNtf 
canal  oommlarionera  this  IMfadarof  F" ' 


''Canal  OlBce,  I^iekport,  mioola,  FctewT 

■1.  Bdward  a  TalooCt.  asslataot  ecMttaM 

nninvQientot  Uie  hoard  iir Imk ai 

Michigan  canal,  do  heraby  ceitify 

.  ^f^^  „j  jj^   ^  rranttdoal  _ 

iwnahlp  thirty •olDeaoeth.i 


itotk 
■I  a* 


number  Qiteeo, , , 

fourteen  east,  of  Ibe  tblcd  priorlpal  _-. . 
Joining  or  oornerlng  wllb  tbe  orW^ 
Chicago. aaaubdivlded  and  laid  offlsto  km*~. 
under  the  direotton  ot  sbM  board  o^onamaMMfa 
and  tbat  the  same  portiaya  aod  acta  ftwtk  tte^ 
widtb.  and  lenRih  of  tha  kita;  alio  tto  tra*  a»t 
DzedwIdtbottbaatraetaafidavaMm.  ttaMM 
fl  at  the  eomen  ot  the  fracUoo  and  Moda,  a 
markf'd.denoteawheiestODeaareiilaBMd  Amp* 
theground  from  which  to  make  talore  mii^*. 

"CffvenundermyluDd,atCtilcM|o>  Ibi  ibliliiWI 
day  of  June,  ATd,,  od*  tbooaaad  steki  hiia*T' 
anSthirty^rtx.  ^^ 

'^liedJaiMUth,un.       fliilani  Ihibwi' 


s9a. 
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ai  to  authorize  the  said  corporation 
>  tntermpt  the  navigation  of  said  streams." 
8. 

8i&t  the  company's  charter  also  provided 
^  8>:  "Nothing  in  this  Act  contained  shall 
ntliOTize  said  corporation  to  make  a  location 
»f  tlieir  track  within  any  city  without  the  con- 
en  t  of  the  common  council  of  said  city." 

Soc^  consent  was  given  by  an  ordinance  of 
be  common  council  of  Chicago,  adopted  Juoe 
l^  1iiS2,  whereby  permission  was  ^nted  to 
be  oomikmy  to  lay  cown,  construct,  aod  main- 
ain  within  the  limits  of  that  city  and  along  the 
[Dargin  of  the  lake  within  and  adjacent  to  the 
iaxne  a  railroad  with  one  or  more  tracks,  and 
x>  bave  the  right  of  way  and  all  powers  incident 


■^fc<x»A4i«—    tmmmtki^. 


rials  and  tightly  appearance,  and  of  such 
heights  aa  the  common  council  may  direct,  and 
no  change  thereon  shall  be  made  except  by  mu- 
tual consent:  Provided,  that  the  company 
shall  construct  such  suitable  gates  at  proper 
places  at  the  ends  of  the  streets,  which  are  now 
or  may  hereafter  be  laid  out,  as  may  be  re- 
quired by  the  common  council,  to  afford  safe 
access  to  the  lake:  And  provided,  also,  that, 
in  case  of  the  construction  of  an  outside  har- 
bor, streets  may  he  laid  out  to  approach  the 
same,  in  the  manner  provided  by  law,  in 
which  case  the  common  council  may  regulate 
the  speed  of  locomotives  and  trains  across 
them."  / 

By  the  seventh  section,  that  the  company 


[401I 


Ifnhiill    nmn/kt 


irnntMi 


track  on  the  lake  shore,  as  the  same  is  herein- 
before defined,  such  suitable  walls,  fences, 
or  other  sufficient  works,  as  will  prevent  ani- 
mals from  straying  upon  or  obstructing  its 
tracks,  and  secure  persons  and  property  from 
danger,  said  structures  to  h^  of  suitable  mate- 

i4«r.  s. 


n  uicu  lu  actepi  lue  uruiuaoce,  aou  ii  was  pro- 
vided that  upon  such  acceptance  its  terms 
should  be  embodied  in  a  contract  between  the 
city  and  the  company.  The  ordinance  was  ac- 
cepted and  the  required  agreement  entered  into 
on  the  8th  day  of  July,  1852. 
At  the  time  this  ordinance  was  paaied  the 
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(ional  section  16  was  fubdivided,  wai  origl- 
Daily  inteDded  as  an  avenue  or  public  gronnds 
or  commons. 

At  the  time  this  map  was  made  and  re- 
corded  fractional  sections  16  and  10  were  both 
[398]  within  the  limiu  of  the  *'town  of  Chicago '* 
except  that  by  the  act  of  February  11.  1886, 
changing  the  corporate  powers  of  that  town,  it 
was  provided  "that  the  authority  of  the  board 
of  trustees  of  the  said  town  of  Chicago  shall 
not  extend  over  the  south  fractional  section  10 
until  tbe  same  shall  cease  to  be  occupied  by 
the  United  States."  DL  Laws,  1886,  p.  204. 
But,  prior  to  the  survey  and  recording  of  the 
plat  of  fractional  section  10,  to  wit,  by  the  act 
of  March  4,  1887,  the  city  of  Chicago  was  in- 


Michigan  canal  to  a  point  at  or  Dear  thsjBo- 
tion  or  the  Ohio  and  MisBisnppi  riven,  w^ 
branches  to  Chicago  and  Dubuqoe.  tbe  Iffi- 
nois  Central  Railroad  CcnnpaDy  was  JBrorpo- 
rated  February  10.  1861,  and  icade  the  ttoi 
of  the  State  to  construct  that  road.  DL  m. 
Laws,  1861,  p.  61.  It  was  israoted  power  bf 
its  charter  *'  to  survey,  locate,  cooitracccoa- 
plete,  alter,  maintain,  and  operate  a  nOratd. 
with  one  or  more  tracks  or  lines  of  niktea 
the  southern  terminus  of  the  DhDoif  t  Itd^ 
gan  canal  to  a  point  at  tbe  city  of  CiirD,  nxk 
a  branch  of  tbe  same  to  tbe  city  of  ChicMQ*  <» 
Lake  Michigao,  and  also  a  braoch,  m  rhe 
city  of  Gralena,  to  a  point  on  tbe  Hwawipp 
river  opposite  the  town  of  Duboqoe.  is  tk 
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appeared  before  the  undenifrned,  one  of  the  Jus- 
tices of  tbe  Supreme  Oourt  of  tbe  State  of  Illinois, 
W.  F.  Thornton,  W.  B.  Archer,  and  Q.  8.  Hubbard, 
known  to  tbe  undersigned  to  be  tbe  same  persons 
who  have  signed  and  sealed  this  map, who  severally 
acknowledged  tbe  same  to  be  the  true  and  original 
map  of  fractional  section  nnmber  flfteeo,  township 
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as  to  authorize  the  said  corporation 
>  intermpt  the  naTigation  of  said  streams." 

But  the  oompaDy's  charter  also  provided 
^  8>:  *'l^othiDg  in  this  Act  contained  shall 
athoriase  said  corporation  to  make  a  location 
f  their  track  within  any  dtj  without  the  con- 
ent  of  the  conmion  councfl  of  said  city." 

Such  consent  was  given  by  an  ordinance  of 
be  common  council  of  Chicago,  adopted  June 
l4«  1852,  whereby  permission  was  granted  to 
be  <x>iDpany  to  lay  Gown,  construct,  and  main- 
ain  within  the  limits  of  that  city  and  along  the 
Dargin  of  the  lake  within  and  adjacent  to  the 
tame  a  railroad  with  one  or  more  tracks,  and 
JO  have  the  right  of  way  and  all  powers  incident 
to  aod  necessary  therefor,  upon  certain  terms 
and  conditions,  to  wit:  "The  said  road  shall  en- 
Ker  at  or  near  the  intersection  of  of  its  southern 
boandary  with  Lake  Michigan,  and,  following 
the  ahore  on  or  near  the  margin  of  said  lake 
northerly  to  the  southern  bounds  of  the  open 
space  known  as  Lake  park,  in  front  of  canal 
section  fifteen,  and  continue  northerly  across 
the  open  space  in  front  of  said  section  fifteen  to 
such  pounds  as  the  said  company  may  acquire 
between  the  north  line  of  Randolph  street  and 
the  Chicago  river,  in  the  Fort  Dearborn  addi- 
tion in  said  city,  upon  which  said  grounds  shall 
be  located  the  depot  of  said  railroad  within  the 
city,  and  such  other  buildings,  slips,  or  appa- 
ratus as  may  be  necessary  and  convenient  for 
the  business  of  said  company.    But  it  is  ex- 
pressly understood  that  the  city  of  Chicago 
does  not  undertake  to  obtain  for  said  company 
any  right  of  way,  or  other  right,  privilege,  or 
easement,  not  now  in  the  power  of  said  city  to 
grant  or  confer,  or  to  assume  any  liability  or 
responsibility  for  the  acts  of  said  company." 

By  other  sections  of  the  ordinance  it  was  pro- 
vided as  follows: 

By  the  second  section,  that  the  company 
might  "enter  upon  and  use  in  perpetuity  for 
its  said  line  oif  road,  and  other  works  nec- 
essary to  protect  the  same  from  the  lake,  a 
width  of  800  feet,  from  the  southern  boundary 
of  said  public  ground  near  Twelfth  street,  to 
the  northern  line  of  Randolph  street — the  inner 
or  west  line  of  the  ground  to  be  used  by  said 
company  to  be  not  less  than  400  feet  east  from 
the  west  line  of  Michigan  avenue  and  parallel 
thereto." 

By  the  third  section,  that  they  "may  extend 
their  works  aod  fill  out  into  the  lake  to  a  point 
in  the  southern  pier  not  less  than  400  feet  west 
from  the  present  east  end  of  the  same,  thence 

f parallel  with  Michigan  avenue  to  the  north 
ine  of  Randolph  street  extended;  but  it  is  ex- 
pressly understood  that  the  common  council 
does  not  grant  any  rii^ht  or  privilege  beyond 
the  limits  above  specified,  nor  beyond  the  line 
that  may  be  actually  occupied  by  the  works  of 
•aid  company." 

By  the  sixth  section,  that  the  company 
"shall  erect  and  maintain  on  the  western  or  in- 
ner line  of  the  ground  pointed  out  for  its  main 
track  on  the  lake  shore,  as  the  same  is  herein- 
before defined,  such  suitable  walls,  fences, 
or  other  sufficient  works,  as  will  prevent  ani- 
mals from  straying  upon  or  obstructing  its 
tracks,  and  secure  persons  and  property  from 
<iaQger,  said  structures  to  h^  of  suitable  mate- 
14«r.  S. 


rials  and  sightly  appearance,  and  of  such 
heights  as  the  common  council  may  direct,  and 
no  change  thereon  shall  be  made  except  by  mu- 
tual consent:  Provided,  that  the  company 
shall  construct  such  suitable  gates  at  proper 
places  at  the  ends  of  the  streets,  which  are  now 
or  may  hereafter  be  laid  out,  as  may  be  re- 
quired by  the  common  council,  to  afford  safe 
access  to  the  lake:  And  provided,  also,  that, 
in  case  of  the  construction  of  an  outside  har- 
bor, streets  may  be  laid  out  to  approach  the 
same,  in  the  manner  provided  by  law,  in  [4011 
which  case  the  common  council  may  regulate 
the  speed  of  locomotives  and  trams  across 
them."  / 

By  the  seventh  section,  that  the  company 
"shall  erect  and  complete  within  three  years 
after  they  shall  have  accepted  this  ordinance, 
and  shall  forever  thereafter  maintain,  a  contin- 
uous wall  or  structure  of  stone  masonry,  pier 
work  or  other  sufficient  material,  of  regular 
and  sightly  appearance,  and  not  to  exceed  in 
height  the  general  level  of  Michigan  avenue 
opposite  thereto,  from  the  north  side  of  Ran- 
dolph street  to  the  southern  bound  of  Lake 
park  before  mentioned,  at  a  distance  of  not 
more  than  800  feet  east  from  and  parallel  with 
the  western  or  inner  line,  pointed  out  for  said 
company,  as  specified  in  section  two  hereof, 
and  shail  continue  said  works  to  the  southern 
boundary  of  the  city,  at  such  distance  outside 
of  the  track  of  said  road  as  may  be  expedient, 
which  structure  and  works  shall  be  of  sufficient 
strength  and  magnitude  to  protect  the  entire 
front  of  said  city,  between  the  north  line  of 
Randolph  street  and  its  southern  ^undary, 
from  further  damage  or  Iniury  from  the  action 
of  the  waters  of  LflS^e  Michigan,  and  that  part 
of  the  structure  south  of  Lake  park  shall  be 
commenced  and  prosecuted  with  all  reasonable 
despatch  after  acceptance  of  this  ordinance." 

By  the  eighth  section,  that  the  company 
**  shall  not  in  any  manner  nor  for  any  purpose 
whatever  occupy,  use,  or  intrude  upon  the  open 
ground  known  as  Lake  park,  belonging  to 
the  city  of  Chicago,  lying  between  MichTgan 
avenue  and  the  western  or  inner  line  before 
mentioned,  except  so  far  as  the  common  coun- 
cil may  consent,  for  the  convenience  of  said 
company  while  constructing  or  repairing  the 
works  in  front  of  said  ground." 

By  the  ninth  section,  that  the  company 
"shall  erect  no  buildings  between  the  north 
line  of  Randolph  street  and  the  south  line  of 
the  said  Lake  park,  nor  occupy  nor  use  the 
works  proposed  to  be  constructed  between  these 
points,  except  for  the  passage  of  or  for  making 
up  or  distrihuting  their  trains,  nor  place  upon 
any  part  of  their  works  between  said  points  any 
obstruction  to  the  view  of  the  lake  from  the 
shore,  nor  suffer  their  locomotives,  cars,  or 
other  articles  to  remain  upon  their  tracks,  but  [402) 
only  erect  such  works  as  are  proper  for  the 
construction  of  their  necessary  tracks  and  pro- 
tection of  the  same." 

The  company  was  given  ninety  days  within 
which  to  accept  the  ordinance,  and  it  was  pro- 
vided that  upon  such  acceptance  its  terms 
should  be  embodied  in  a  contract  between  the 
city  and  the  company.  The  ordinance  was  ac- 
cepted and  the  required  agreement  entered  into 
on  the  8th  day  of  July,  1852. 

At  the  time  this  ordinance  was  passed  the 
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barbor  of  the  city  included,  under  the  laws  of 
the  State  incorporating  the  city,  "  the  piers  and 
so  much  of  Lake  Michigan  as  lies  within  the 
distance  of  one  mile  thereof  into  the  lake,  and 
the  Chicago  river  and  its  branches  to  their  re- 
apective  sources."  111.  Laws  (2d  Sess.)  1849, 
1851.  pp.  183,  147.  Its  common  council  had 
power,  at  the  public  expense,  to  construct  a 
breakwater  or  barrier  along  the  shore  of  the 
lake  for  the  protection  of  the  city  against  the 
encroachments  of  the  water;  "  to  preserve  the 
harbor;  to  prevent  any  use  of  the  same  or  any 
act  in  relation  thereto  .  .  .  tending  in  any 
degree  to  fill  up  or  obstruct  the  same;  to  pre- 
vent and  punish  the  casting  or  depositing 
therein  any  earths,  ashes,  or  other  substance, 
filth,  logs,  or  floating  matter;  to  prevent  and 
remove  all  obstructions  therein  and  to  punish 
the  authors  thereof;  to  regulate  and  prescribe 
the  mode  and  speed  of  entering  and  leaving 
the  harbor  and  of  coming  to  and  departing 
from  the  wharves  and  streets  of  the  city  by 
steamboats,  canal-boats,  and  other  crafts  and 
vessels,  .  .  .  and  to  regulate  and  prescribe 
by  such  ordinances  or  throuerh  their  harbor 
master  or  other  authorized  officer  such  a  loca- 
tion of  every  canal-boat,  steamboat,  or  other 
craft  or  vessel  or  float  and  such  chan^rev  of 
station  in  and  use  of  the  barbor  as  may  be 
necessary  to  promote  order  therein  and  the 
safety  and  equal  convenience,  as  near  as  may 
be,  of  all  such  boats,  vessels,  crafts,  or  floats; 
**  to  remove  and  prevent  all  obstructions  in  the 
waters  which  are  public  highways  in  said  city, 
and  to  widen,  straighten,  and  deepen  the  same," 
and  to  "  make  wharves  and  slips  at  the  end  of 
streets  and  alter,  widen,  contract,  straighten, 
and  discontinue  the  same."  HI.  Laws  (2d 
Sess.)  1849,  1851. 

Under  the  authortt^of  its  charter  and  of  the 
ordinance  of  June  l4, 1852,  the  railroad  com- 
pany located  its  tracks  within  the  corporate 
umfia  of  the  city.  The  tracks  northward  from 
Twelfth  street  were  laid  upon  piling  placed  in 
the  waters  of  the  lake,  the  shore  Tine,  which 
was  crooked,  being  at  that  time  at  Park  row, 
About  400  feet  from  the  west  line  of  Michigan 
avenue,  at  the  foot  of  Monroe  and  Madison 
streets  about  90  feet,  and  at  Randolph  street 
about  ll2i  feet.  Since  that  time  the  space  be- 
tween the  shore  line  and  the  tracks  of  the  rail- 
road company  has  been  filled  with  earth  by  or 
under  the  direction  of  the  city  and  is  now  solid 
ground.  After  the  construction  of  the  track, 
as  Just  stated,  the  railroad  company  erected  a 
breakwater  east  of  its  roadwav  upon  a  line  par- 
allel with  the  west  line  of  Michigan  avenue 
and  subsequently  filled  the  space  or  nearly  all 
of  it  between  that  breakwater  and  its  tracks 
and  under  its  tracks  with  earth  and  stone. 

It  is  stated  by  counsel,  and  the  record,  we 
think,  sufficientlv  shows,  that  when  the  road 
was  located,  in  1852,  nearly  all  of  the  lots  bor- 
dering upon  the  lake  north  of  Randolph  street 
had  become  the  property  of  individuals  by  pur- 
chase from  the  United  States,  except  a  parcel 
adjacent  to  the  river  which  had  not  then  been 
sold  by  the  general  government.  Soon  there- 
after the  company  acouired  the  title  to  all  of 
the  water  lots  in  the  Fort  Dearborn  addition 
north  of  Randolph  street,  including  the  re- 
maining parcel  belonging  to  the  United  States. 
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The  deed  for  the  latter  was  made  1^  the  See 
retary  of  War,  October  14,  1852.  and  tiichiird 
'*  all  the  accretions  made  or  to  be  made  bv  md 
lake  and  river  in  front  of  the  land  hadbj  cn«> 
veyed  and  all  other  rights  and  privikfu  i^ 
pertaining  to  the  United  States  as  onm  <£ 
said  land."  The  company  establisbed  its  ps> 
senger  house  at  the  place  designated  ia  the  or 
dinance  of  1852,  and,  beinr  the  ovaer  of  md 
water  lots  north  of  Randolph  street,  ft  ra^ 
ally  pushed  its  works  out  into  tbe  Mftrv 
water  of  the  lake  to  the  exterior  liiie  sprd&fS 
in  that  ordinance,  1,376  feet  csst  of  the  veA 
line  of  Michigan  avenue. 

In  order  that  the  railroad  eompa^  niglfi 
approach  its  passenger  depot  the  ccmmm 
council,  by  ordmance  adopted  Sepleiaber  U, 
1855,  granted  it  permission  to  curve  ib  tncki 
westwardly  of  the  line  tLzed  by  tbe  udiaauu 
of  1852,  '*  so  as  to  cross  said  line  st  a  potat  wu 
more  than  200  feet  south  of  Randolph 
extending  and  curving  said 
erly  as  they  approach  the  depoi  mod 
the  north  line  of  Randolph  street 
a  point  not  more  than  100  feet  west  of  the  Mar 
fixed  by  tbe  ordinance,  in  accordaooe  vitk  tkt 
map  or  plat  thereof  submitted  by  aaid  camftmv 
and  placed  on  file  for  reference."  Tte  rnz.'L 
was  however,  upon  the  following  coodiii]*. 
That  the  company  lay  out  apoa  tta  ova  had 
west  of  and  alongside  its  pasaencer  hoos.  » 
street  60  feet  wide,  extending  tram  Wsmt 
street  to  Randolph  sireet,  and  fiD  tbe  tamt « 
its  entire  length  within  two  years  tram  the  p» 
sage  of  said  ordinance:  that  it  sbooU  be  » 
stricted  in  the  use  of  its  tracka  aooth  of  at 
north  line  of  Randolph  street,  as  profUed  ■ 
the  ordinance  of  1852;  and  *'  when  the  ca» 
pany  shall  fill  up  its  said  tracka  aooth  of  ihr 
north  line  of  that  street  down  to  the  pom 
where  said  curves  and  side  trades 
and  the  city  shall  grant  its  permiarioa  so  I 
up  its  tracKs,  it  should  alao  fill  op  at  the 
time  and  to  an  equal  height,  all  tbe  spac 
tween  the  track  so  filled  op  and  the  lake 
as  it  now  exists  from  the  nortb  aide  of  te 
dolph  street  down  to  the  point  wheie  a^ 
curves  and  side  tracks  intoacct  tba  iae  ism 
by  the  ordinance  aforesaid.'* 

Tbe  company's  tracks  were  curred  ss  pr 
mitted;  the  street  referred  to  was  oMnol  tai 


oiieutd 
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has  ever  since  been  used  by  tbe  pohoc,  aad  the 
required  filling  was  done. 

11  being  necessary  tl  at  the  raflmd  camptaij 
should  have  additional  meaoa  of  appnacfciai 
and  using  its  station  grounds  bttwwa  Bit 
dolph  street  and  the  Qiicago  river.  Iht  c*f . 
by  another  ordinance,  adopted  Septtaher  u 
1856,  granted  it  penaiasioo  **to  eaier  md  «■ 
in  perpetuity,  for  its  line  of  raHrottd  aai  tf^ 
works  necessary  to  protect  tbe  oase  'iob 
the  lake,  the  space  between  its  prsRBt  itk*« 
breakwater  and  a  line  drawn  from  a  poMi  •-* 
said  bieakwater  700  feet  aoath  of  the  werk 
line  of  Randolph  street  extended,  and  nmm 
thence  on  a  straight  line  to  tbe  aoatbrtfi  ev 
ner  of  its  present  breakwater,  tbeaoi  is  ^ 
river:  Provided,  however,  and  this  perah*« 
is  only  given  upon  the  expreaa  coadtrtoa,  tW 
the  portion  of  said  line  which  Ues  soMh  of  ik' 
north  line  of  Randolph  street  em  ■Aid  M 
I  be  kept  subject  to  all  the  oooditloM  md  » 
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Park    Bow  or  block  88.  nortb   of   Twelfth 
street. 

By  ao  ftct  of  the  IUIdoIs  Legblature  of  Feb- 
ruary 14. 1823.  entitled  *'Ad  Act  to  Provide 
for  ibe  ImproyemeDt  of  the  Internal  Naviga- 
tion of  this  State/'  certain  persons  were  con- 
stituted commissioners  to  devise  and  report 
apoD  measures  for  connecting,  by  means  of  a 
cuoal  and  locks,  the  navignble  waters  of  the 
lIliDoia  river  and  I^lce  Biichigsn.  IlL  Jiaws, 
1823,  p.  151.    This  was  followed  by  an  Act  of 

Q      IftO?      AnfitloH 


the  Gonstraction  of  the  Illinois  A  Michigan 
Canal,"  the  governor  was  empowered  to  nego- 
tiate a  loan  of  not  exceeding  |500,000  on  the 
credit  and  faith  of  the  State,  as  therein  pro 
vided,  for  the  purpose  of  aiding,  in  connection 
with  such  means  as  might  be  received  from 
the  United  States,  in  the  construction  of  the 
niinois  A  Michigan  canal,  for  which  loan 
should  be  issued  certificates  of  stock,  to  be 
called  the  "Illinois  A  Michigan  canal  stock,** 
signed  by  the  auditor  and  countersigned  by  the 

trA««nn»r    hparimr  an    intereat   not   ^rctJ^in^ 
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acts  of  Con^n^ss  and  of  the  Legislature  of  D 
linols,  the  selection  of  lands  for  the  purpo*es 
specified  was  made  br  the  proper  authorities 
and  appmved  by  the  President  on  the  21st  of 
Mav,  1880.  Among  tlie  lands  so  selected  was 
said  fractional  section  15. 

Bv  an  act  of  the  lUinob  Legislsture,  ap- 
proved January  9.  1886.  entitled  "An  Act  for 

tH  I.  K. 


to 

a 
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gin)  is  reproduced  opposite  page  1022,  as  map 

It  Ia  proper  to  sav  that  upon  some  of  the 
maps  in  evidence  and  dulj  certified  the  words 
'^Michigan  avenue"  are  nearer  to  the  shore 
line  than  they  appear  to  be  oo  map  B.  This 
(act  tends  to  show  that  the  entire  space  between 
the  shore  line  and  the  lots,  into  which  f  rac- 
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The  plat  of  that  nibdiTision,  called  map  A, 
Is  liere  leproduced,  aod  to  tbe  margio  will  be 
touad  the  certificates  which  appear  on  tbe  plat 
aa  made  and  recorded.' 

The  loU  designated  od  Ihls  pint  were  sold 
and  coDveyed  by  the  Uaited  States  to  diffprenl 
purchasers,  the  sale  and  conveyance  was  "  by 
aod  according  to  tbe  said  plat  aod  with  refer- 
ence to  tbe  same."  But  It  should  be  stated 
that  at  the  time  of  the  first  sales  the  United 
Blales  ezpreealy  reserved  from  sale  all  of  tbe 


streets  through  that  put  of  tbe  ground  which. 
although  laid  oat  in  lot*  and  atreeta,  had  doC 
been  loli'  by  the  govemmeot;  that  fUcorponile 

EDwers  were  limited  to  the  part  whtdi,  by  aal^ 
ad  become  private  property,  aad  that  ib» 
streets  laid  out  and  dedicated  (opobUc  oae  by 
Blrcbard,  the  agent  of  the  Secretary  of  War, 
did  not,  merely  by  bis  sarveyioK  tb«  land  iDt» 
lots  and  atieets  and  m»kiiij  ana  recording  a 
map  or  plat  thereof,  convey  the  legal  eaute  w 
such  streets  to  tbe  dty^and  therein  autboriia 


cnMind  between  Bandolph  and  Hadl- 
ItroDtlns  upon  Lake  Mlcbluao  Unot 
1  wttb  biuldiDn  ol  any  daaorlpUoo. 


obeaand  t  feet  lone.  ■< 


,, n  ISIucha 

unU surfaoeof tbe^i>uad.    Alsoan- 

Blmllar  deaoHptlon  laset  ai  itaeanirle 
I  JnnotkH)  ol  Aver  wltb  Boutli  Water 
k  Oj.  and  alao  one  other  atone  of  tike 

t£e  H.  1.  ooner  o(  block  (T)  at  tue 


dutf  aoiinowledfted,  and  recaidedaean  additHin  u> 

ttietoon  of  Cbioaso. nilnoia. tt ■■ ■  • — 

tional  quarter  ol  seotloa  teo.  h 
(or  mllltBrr  purpoM*.  and  the 

bom,  and  ue  same  lo  •ell,  eto„ 

the  foresolnit  map  to  be  tbe  map  aod  plaf  ( 
Fort  Dearborn  ediUtlon  to  the  tovo  (d  Cbl 
and  that  tbe  Cnlted  Btatea  of  AnwrtoB  ere  tb 
proprletoTB  aod  tbe  ovuen  o(  Um  awne. 
Benir  BmirD, 
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led  'An  Act  in  Relation  to  a  Portion  of  the 
submerged  Lands  and  Lake  Park  Grounds 
^yiD^  on  and  Adjacent  to  the  Shore  of  Lake 
dicbican.  on  the  Eastern  Frontage  of  the  City 
»f  Cbica^o/  in  force  April  16,  1869,  be  and 
he  same  is  hereby  repealed." 

In  1880  and  1881  piers  Nos.  2  and  8,  north 
>f  Randolph  street,  were  constructed  in  con- 
'ormity jwithj)lans  submitted  to  and  approved 


of  Lake  Michigan  and  her  sole  and  exclusive 
right  to  develop  the  harbor  of  Chicago  by  the 
construction  of  docks,  wharves,  etc.,  as  against 
the  claim  by  the  railroad  company  that  It  has 
an  absolute  title  to  said  submerged  lands  de- 
scribed in  the  Act  of  1869,  and  the  right,  sub- 
ject to  the  paramount  authority  of  the  United 
States  in  respect  to  the  regulation  of  commerce 
between  the  states,  to  fiU  the  bed  of  the  lake 
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plans  of  the  Government  for  an  outer  harbor. 

At  the  hearing  a  map  was  used  for  the  pur- 
pose of  showing  the  different  works  constructs 
by  the  United  States,  the  location  of  all  the 
structures  and  buildings  erected  by  the  railroad 
company,  with  the  date  of  their  erection,  and 
the  relation  of  the  tracks  and  breakwaters  of 
the  company  to  the  shore  as  it  now  is  and  to 
some  extent  as  it  was  heretofore. 

That  map,  known  as  the  Morehouse  map, 
and  called  map  C,  is  reproduced  on  the  oppo- 
site page. 

The  State,  in  the  original  suit,  asks  a  decree 
establishing  and  confirming  her  title  to  the  bed 
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invasion  of  the  proprietary  interest  of  the 
sovereign.  The  one  creates  a  public  nuisance; 
the  other  epurpresture. 

Gould,  Waters,  §  21;  Kerr,  Injunctions,  895. 

Upon  the  admission  of  IlliDois  into  the 
Union  in  1818  the  title  to  the  bed  of  Lake 
Michigan,  or  so  much  of  it  as  lies  within  the 
boundaries  of  the  State,  became  vestS  in  the 
State. 

They  acquired  not  only  the  ownership  of 
the  sou  under  navigable  waters,  but  also  the 
legislative  authority  to  regulate  aod  control 
the  rights  of  the  public. 

Martin  v.  Waddell,  41  U.  a  10  Pet.  867  (10: 
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BUFBEMB  Ck)I7BT  OF  THB  UhITED  STATBA. 


Dec 


by  the  DUnois  Central  Bailroad  Company  of 
tbe  grants  under  an  act  of  the  Legislature  of 
Illinois  in  force  April  16, 1869,  was  this  day 
received  and  filed  and  duly  recorded  in  the 
records  of  this  office." 

Following  these  transactions  were  certain 
prooeedings  oommenoed  about  July  1, 1871,  by 
information  filed  in  this  court  by  the  United 
States  against  the  Illinois  Central  Railroad 


of  docks  and  wharves  in  said  outer 
wit:  Commencing  at  the  pteroa  the 
side  of  the  entrance  to  the  Chi__^  _ 
1,200  feet  west  of  the  GoveraiDeBt  hivikv_ 
thence  south  to  an  intersectioo  whh  ihe  bh 
line  of  Randolph  street  extended  eastward 
thence  due  west  800  feet,  and  thence  ndb 
the  east  and  west  breakwat^  propowtl  to 
constructed  by  Uie  United  States  4,605 


■«•■ 
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ton  and  Quiooy  Railroad  Company,  and  the  Miom- 
ffan  Central  Railroad  Company,  their  successors 
and  assigns,  for  the  erection  thereon  of  a  paasenirer 
depot,  and  for  such  other  purposes  as  the  business 
of  said  company  may  require:  Proyided.  that  upon 
all  gross  receipts  of  the  TUinois  Central  Railroad 
Company  from  leases  of  its  interest  in  said  grounds 
or  Improvements  thereon,  or  other  unes  of  the 
same,  the  per  oentum  provided  for  in  the  charter 
of  said  company  shall  forever  be  paid  in  conformity 
with  the  requirements  of  said  charter. 

^  I  S.  In  consideration  of  the  grant  to  the  said  Illi- 
nois Central,  Chicago.  Burlington  ft  Quinoy,  and 
Michigan  Central  Railroad  Companies  of  this  land 
as  aforesaid,  said  ooinpaDies  are  hereby  required 
to  pay  to  said  dty  of  Chicago  the  sum  of  eight  hun- 
dred thousand  dollars,  to  be  paid  In  the  following 
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rusetlius  to  qaftolaim  and  release  to  ibr  m»d  o  « 
paniee.  as  aforesaid,  within  four  months  ttxm  «tf 
after  the  passage  of  this  aot^theo  tbe  m4  9cmm- 
nies  shall  be  discharged  from  all  obt«*BS^«  t>p« 
the  balance  remaining  unpaid  to  aatd  our 

•'»7.  The  grants  totheMoois  OBDtt2'lte£n*f 
Company  contained  In  this  act  ai«  bcrHiy  un  tjr  i 
to  be  upon  the  express  condttloo  that,  mt-i  VIa  -• 
Central  Railroad  Compaoy  shaD 
into  the  treasury  of  ne  State 
centum  on  thejgross  or  total  pre 
income  derived  from  said  roaa  an.l 

lated  in  its  charter,  and  also  tbe  prri 
gross  receipts  of  said  company  r«e 

*'l  8.  Thfi  act  Shan  bea  public 
from  and  after  Its  passage. 

**  Passed  over  vHo,  10&  April,  U«l* 
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tied  'An  Act  fn  Relation  to  a  PortioD  of  the 
Submerged  Lands  and  Lake  Park  Grounds 
Lyin^  on  and  Adjacent  to  the  Shore  of  Lake 
Micbican,  on  the  Eastern  Frontage  of  the  City 
of  Cbica^o/  in  force  April  16,  1869,  be  and 
the  same  is  hereby  repealed." 

In  1880  and  1881  piers  Nos.  2  and  8,  north 
of  Randolph  street,  were  constructed  in  con- 
formity with  plans  submitted  to  and  approved 
Dj  the  War  Department 

The    common  council  of  Chicago,  by  ordi- 
nance approved  July  12,  1881,  eztendea  Ran- 
dolpb  street  eastwardly  and  declared  it  to  be 
a  public  street  from  its  then  eastern  terminus 
**  to  tbe  west  line  of  the  right  of  way  of  the 
Illinois  Central  Railroad  (x>mpany,  as  estab- 
lisbeci  by  the  ordinance  of  September  10, 1855, 
.   .    .   and  also  straiffht  eastwardly  .  .  .  from 
tbe  easterly  line  of  sup  C  produced  southerly 
to  Liake  Michigan/'  giving  permission  to  the 
company  to  coostruct  and  maintain  at  its  own 
expeuse,  within  the  line  of  Randolph  street  so 
extended  and  over  the  company's  tracks  and 
ri^bt  of  way,  a  bridge  or  viaduct  with  suitable 
approaches,  to  be  approved  by  the  commis* 
sionera  of  public  works,  which  should  be  for- 
ever free  to  the  public  and  to  all  persons  hav- 
ing occasion  to  pass  and  repass  thereon.    Such 
a  bridge  or  viaduct  was  necessary  in  order  that 
the  piers  constructed  and  in  process  of  con- 
BtrucUon  east  of  the  breakwater  of  1869  might 
be  conveniently  reached  by  teams.    The  via- 
duct was  built  in  1881,  and  extends  to  the  base 
of  pier  8.    It  has  ever  since  been  used  by  the 
public. 

It  appears  from  the  evidence  that  in  1882 
the  pier  which  was  built  in  1870  from  Twelfth 
street  to  the  north  line  extended  of  lot  21  was 
coDtioued  as  lir  south  as  the  center  line  of  Six- 
teenth street.    The  main  object  of  this  exten- 
sion, according  to  the  showing  made  by  the 
coinpanv,  was  to  protect  the  track  from  the 
waves  during    storms    from   the   northeast. 
Another  object  was  to  construct  a  slip  or  basin 
south  of  the  south  line  of  lot  21,  between  the 
breakwater  and  the  shore,  where  vessels  loaded 
with   materials  for  the  company  or  having 
freight  to  be  bandied  could  enter  and  be  in 
safety.    In  1855  a  pier  was  constructed  by  the 
company  at  the  foot  of  Thirteenth  street  ac- 
cording to  a  plan  submitted  to  the  War  De- 
partment, and  the  department  did  not  object 
to  its  construction,  '*  provided  no  chao^e  be 
made  in  its  location  and  lensrth."    The  pier  as 
constructed  does  not  differ  from  that  proposed 
and  approved,  except  that  it  is  wider  by  fifty 
feet,  but  it  does  not  appear  that  the  War  De- 
partment regards  that  change  in  the  plan  as  in- 
jurious to  navigation  or  as  Interfering  with  the 
plans  of  the  Government  for  an  outer  harbor. 
At  the  hearing  a  map  was  used  for  the  pur- 
pose of  showing  the  different  works  constructed 
by  the  United  States,  the  location  of  all  the 
structures  and  buildings  erected  by  the  railroad 
company,  with  the  date  of  their  erection,  and 
tbe  relation  of  the  tracks  and  breakwaters  of 
the  company  to  the  shore  as  it  now  is  and  to 
some  extent  as  it  was  heretofore. 

That  map,  known  as  the  Morehouse  map, 
and  called  map  C,  is  reproduced  on  the  oppo- 
site pSLgfi. 

The  State,  in  the  original  suit,  asks  a  decree  I 
establishing  and  confirming  her  title  to  the  bed  | 
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of  Lake  Michigan  and  her  sole  and  exclusive 
right  to  develop  the  harbor  of  Chicago  by  the 
construction  of  docks,  wharves,  eta,  as  against 
the  claim  by  the  railroad  company  that  it  has 
an  absolute  title  to  said  submerged  lands  de- 
scribed in  the  Act  of  1869,  and  the  right,  sub- 
ject to  the  paramount  authority  of  the  United 
States  in  respect  to  the  regulation  of  commerce 
between  the  states,  to  fiU  the  bed  of  the  lake 
for  the  purposes  of  its  business  east  of  and  ad- 
joinine:  the  premises  between  the  river  and  the 
north  line  of  Randolph  street,  and  also  north, 
of  the  south  line  of  lot  21,  and  also  the  right 
by  constructiDg  and  maintaining  wharves, 
docks,  piers,  etc.,  to  improve  the  shore  of  the 
lake  for  the  purposes  of  its  business  and  for 
the  promotion  generally  of  commerce  and 
navigation.  The  State,  insistinfl;  that  the  com- 
pany has  without  right  erectea  and  proposes 
to  continue  to  erect  wharves,  piers,  etc.,  upon 
the  domain  of  the  State,  asks  that  such  milaw* 
ful  structures  be  directed  to  be  removed  and 
the  company  enjoined  from  constructing 
others. 

The  city,  by  its  cross  bill,  insists  that  since 
June  7,  1889,  when  the  map  of  Fort  Dearborn 
addition  was  recorded,it  has  had  the  control  and 
use  for  fmblic  purposes  of  that  |>art  of  section  10 
which  lies  east  of  Michigan  avenue  and  be- 
tween Randolph  street  and  fractional  section 
fifteen,  and  that  as  successor  of  the  town  of 
Chicago  it  has  had  possession  and  control  since 
June  18,1886,  when  the  map  of  fractional  section 
16  addition  was  recorded,  of  the  lands  in  that 
addition  north  of  block  28.  It  asks  a  decree 
declaring  that  it  is  the  owner  in  fee  and  of  the 
ripHrian  rights  thereunto  appertaining  of  all 
said  lands  and  has  under  existmg  legislation  the 
exclusive  right  to  develop  the  harbor  of  Chicago 
by  the  construction  of  docks,  wharves,  and 
levees,  and  to  dispc^  of  the  same  bv  lease  or 
otherwise  as  authorized  by  law,  and  that  the 
railroad  companv  be  enjoined  from  interfering 
with  its  said  rights  and  ownership. 

The  State  and  the  city  unite  in  contending 
that  the  lake  front  Act  of  1869  is  inoperative 
and  void.  Each  of  the  parties  appealed  from 
the  decree  to  this  court. 

jfr.  Benjamin  F.  Ayer,  for  appellant, 
the  Illinois  Central  Railroad  Company: 

The  encroachments  of  the  railroad  com- 
pany complained  of  are  upon  the  jus  pritHitum 
or  right  oi  proi>erty  asserted  by  the  State,  and 
not  upon  the  jut  pttblieum  or  governmental 
control  over  navigable  waters  vested  in  the 
State  for  public  purposes. 

There  is  a  distmction  between  a  violation  of 
the  public  riffht  in  navigable  waters  and  an 
invasion  of  the  proprietary  interest  of  the 
sovereign.  The  one  creates  a  public  nuisance; 
the  other  apurpresture. 

Gould,  Waters,  §  21;  Kerr,  Injunctions,  895. 

Upon  the  admission  of  UliDois  into  the 
Union  in  1818  the  title  to  the  bed  of  Lake 
Michigan,  or  so  much  of  it  as  lies  within  the 
boundaries  of  the  State,  became  vest^  in  the 
State. 

They  acquired  not  only  the  ownership  of 
the  soil  under  navigable  waters,  but  also  the 
legislative  authority  to  regulate  and  control 
the  rights  of  tbe  public. 

Martin  v.  WaddeU,  41  U.  B.  16  Pet.  867  (10: 
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Stjpbemb  Coubt  or  thb  United  Statbb. 


Oct, 


997);  Smith  r.  Maryland,  69  U.  8.  18  How. 
71  (16:  269);  (Jom.  T.  Alger,  7  Cush.  68;  Nieh- 
cU  y.  Boston,  98  Mass.  89,  98  Am.  Dec.  182; 
People  V.  New  Turk  db  8.  L  Ferry  (b.  68  N. 
Y.  71;  Langdon  r.  New  York,  98  N.  Y.  129; 
Stevene  r.  Patereon  A  N  B.  Co.  84  N.  J.  L. 
682,  8  Am.  Rep.  269;  Oould,  Waters,  §  82. 

The  states  siDce  admitted  into  the  Union 
have  the  same  proprietary  rights,  sovereignty 
and  jurisdiction  in  and  over  navigable  waters 
withm  their  respective  limits  and  the  soil  un- 
der them,  as  the  origina]  thirteen  states. 

Pollard  Y.  Eagan,  44  U.  S.  8  How.  212  (11: 
665);  OoodtitU  v.  JCibbe,  60  U.  S.  9  How.  471 
(13:  220);  Den  v.  The  Jersey  Co.  56  U.  8.  16 
How.  426  (14:  757);  Weber  v.  8taU  Harbor 
Comre.  85  U.  8.  18  Wall.  57  ^l  .798);  Knight 
V.  United  States  Land  Asso.  142  U.  8.  161  (35: 
974). 

The  cases  relating  to  lands  under  tide  waters; 
are  equally  applicable  to  navigable  waters 
above  the  now  of  the  tide. 

St.  Clair  County  v.  Lotingston,  90  U.  8.  28 
Wall.  46  (28:  59);  Barney  v.  Keokuk,  94  U.  8. 
824  (24:  224);  Packer  v.  Bird,  137  U.  8.  661 
(34:  819);  Hardin  r.  Jordan,  140  U.  8.  871 
(35:  428). 

The  Legislature  of  a  8tate  has,  in  general, 
supreme  control  over  the  property  and  rev- 
enues of  tie  8tate,  and  ma}r  dispose  of  the 
property  of  the  State  in  navigable  waters  in 
any  way  which  will,  in  its  opinion,  promote 
the  interests  of  the  public. 

Kerr  v.  West  Shore  B.  Co.  127  N.  Y.  269; 
Lyman  v.  Oedney,  114  III.  388;  Harris  v. 
Whiteside  County  Suprs.  105  lU.  445;  Cairo  db 
St.  L  R  Co.  V.  Warrington,  92  HL  157;  Ma- 
son V.  Wait,  6  HL  127;  Nichols  v.  Boston,  98 
Mass.  39;  Hdboken  v.  Pennsylvania  B.  Co.  124 
U.'S.  657  (81:  544);  Pound  v.  Turck,  95  U.  8. 
459  (24:  526);  New  York  v.  Miln,  86  U.  8.  11 
Pet  108  (9:  648);  Cooley,  Const.  Lim.  87-89. 

The  Illinois  (Central  luilroad  Company  was 
authorized  and  required  by  its  charter  to  lay 
out  and  construct  a  railroad  into  the  city  of 
Chicago.  Charter  of  the  company  of  Feb'  10, 
1861,  §  8;  Potomac  S.  B.  Co.  v.  Upper  Potomac 
S.  B.  Co.  109  U.  8.  672  (27:  1070);  Van  Ness 
V.  Washington,  29  U.  8.  4  Pet.  m  (7:  842). 

The  right  of  the  company  to  appropriate  to 
its  use  the  lands  of  the  State,  is  co-extensive 
with  the  power  conferred  by  the  same  section 
of  the  charter  to  acquire  bv  purchase  or  con- 
demnation the  lands  of  private  owners.  The 
latter  is  a  continuing  power  which  may  be  ex- 
ercised from  time  to  time  as  the  necessities  of 
the  company  may  require. 

Chicago  Jt  W.  L  B.  Co.  v.  Blinois  Cent.  B. 
Co.  118  Dl.  166;  Chicago,  B.  d  Q.  B.  Co.  v. 
Wilson,  17  HI.  128;  New  York  db  H.  B.  Co.  r. 
Kip,  46  N.  Y.  646:  Lewis,  Em.  Dom.  g  259. 

The  consent  of  the  common  council  of  Chi- 
cago to  the  location  of  the  railroad  within  the 
city,  was  required  by  the  company's  charter. 
An  ordinance  granting  that  consent  was  passed 
June  14,  1852,  and  a  formal  contract  under 
seal  was  entered  into  between  the  railroad 
company  and  the  city,  in  which  it  was  cov- 
enanted that  the  ordinance  should  be  of  per- 
petual obligation. 

The  assent  was  given  on  conditions  which 
have  been  fully  complied  with. 

It  is  tadtly  conceded,  that  the  land  thus  aa- 
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thorized  to  be  ^piopriated 
the  construction,  maintmtninic, 
complete  operation  of  the  raiboed.' 

The  charter  conferred  the  zigfat  to  lake: 
of  the  State  covered  by  ti»e  waters  of  tte ' 

BUnoh  Cent.  B.  Cd.  r.  Bydcer.  14  HL  ! 

The  city  ordinance  was  accepted  Xstf  Aei 
road  company.    The  title  to  land  ii  not  loK  ^ 

leaving  it  in  its  natural  state  witboo ' 

ment 

Boston  V.  LeOraw,  58  U.  &  17 
486  (16:  118, 122);  Barclay  t.  EawA,  SI  U.  & 
6  Pet.  498,  504,  505  (8:  477,  479.  4801 

Rers  1,  2  and  3  were  built  eMt  of  pier  G» 
with  the  approval  of  the  War  DefMitBeeC 

This  license  is  to  be  accepted  as 
evidence  that  the  works  do  not  ohstract 
public  right  of  navieatioD«  but  an 
tageous  to  the  uses  for  which  the  kaiter  h 
designed,  and  is  in  itself  sufficieDC  to  jMiifj 
theii  erection. 

Pennsylvania  v.  Wheding  4ft  K  Bridge  C* 
59  U.  8.  18  How.  421  (15:  4SSk  Stmik  rj 
Una  V.  Georgia,  93  U.  8.  4  (28:  782  ;  WU 
sin  V.  Duluth,  96  U.  8.  879  (24:  688):  Mi 
ippi  dB.  B.  Boom  Co.  v.  Pdtterm»,  98  C. 
m  (25:  208);  Stockton  v.  Baltimore  dS. 
B.   Go.  82  Fed.    Rep.  9;    Mimismf{ 
Bridge  Co.  v.  Lonergan,  91  DL  508. 

They  are  not  regarded  in  law  as  ii 
upon  the  public  rieht,  but  as  useful 
csdculated  to  further  the  public 
water,  and  impliedly  licensed  by  the 

Button  V.  Strong,  66  U.  a  1  BladL  SdT. 
29);  St.  Paul  dbP.  B.C0.  V.  Sekurmeier,  T4U 
8.  7  Wall.  272  (19:  74):  Yates  t.  Mttmnkm. 
71 U.  8. 10  Wall.  497  (19:  884);  AOm  v.  5«rtf 
western  U.  Packet  Co.  88  U.  a  21  WtH  ftt 
(22:  619);  Bam^  v.  Keokvk.  84  U.  S.  SM  (H 
224);  Cohn  v.  Waueau  Boom  Co.  47  Wk  Hi 
Clements  v.  Bums,  48  N.  H.  617.  8SL 

The  railroad  company's  title  to  all  tkt  hei 
it  had  reclaimed  from  the  land  lyiaf  esA  e( 
the  west  line  of  the  railway  in  fracUoeal  ace 
tions  ten  and  fifteen,  was  coofiriDcd  by  thi 
Act  of  ApHl  16, 1869.     . 

Strother  r.  Lucas,  87  U.  a  18  PK.  411  d- 
1187);  Orignon  r.  Astor,  48  U.  8  2  Horn  tit 
(11:  288);  ^n  v.  Carter,  98  C.  a  3  A 
807);  ifomno  T.  W%t<iMy,  96  U.  8.  551  (81: 43lK^ 

By  the  same  act  a  further  grumi  mm  mi^ 
to  the  railroad  company  of  all  tke  MA  mi 
title  of  the  State  of  Illin<^  io  and  to  ttr  «b^ 
mereed  land  constituting  tbe  bed  of  Lakr 
Michigan,  and  lying  east  of  Uie  tracks  md 
breakwater  of  the  11lin<^  OeoUal  Raflvwi 
Company,  for  the  distance  of  one  mile  sad  be 
tween  the  south  line  of  the  aouth  pier  utf  *i^ 
eastwardly,  and  a  line  exteodrd  eastward  tmm 
the  south  line  of  lot  21 . 

The  Legislature  intended  totraaafcr,  br  te 
Act,  all  the  proprietary  interest  wkich  the  Sure 
had  in  the  granted  premiKS  to  tbr  iwlnaii 
company.  The  words  used  In  ibe  gnaoBC 
clause  are  words  of  present  irraait  aad  impet^ 
an  immediate  transfer  of  title. 

Schulenberg  r.  Harriman,  8b  U.  a  tl  Wal 
44  (22: 661);  Leavenworth,  L  dk  G.  JL  i's  ^ 
United  States,  92  U.  8.  788  (28:691^^  J^ 
eph  dk  B.  C.  B.  Co.  v.  Baldmm.  lOS  U.  $  C$ 
(26:678);  Wright  v.  Bos^erry,  Itl  U.  S  •* 
80:1089);  Deseret  SaU  Os.  t.  Tkrwf .  MS  I 

241(85:999.) 
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"File  acceptance  of  a  legislative  or  other 
rrant  to  a  corporation  will  be  presumed  on 
^ery  slight  evidence. 

Atnk  of  United  8tatei  v.  DandriOge,  26  U. 
i.  12  Wheat.  64,  60-72  (6:  552.  554,  555); 
Penn^lvania  R,  Co.  v.  Keokuk  S  B,  Brief ge 
Ca.  181  U.  8.  871,  882  (83:  157.  160) ;  BfiiclC% 
W7ia.rf  Co.  v.  Jt/eftf,  108  Mass.  ?24. 

Jl.  deed  does  not  derive  its  efficacy  as  a  con- 
veyance from  the  act  of  the  grantee  in  accept- 
ln^»  "but  from  the  act  of  the  grantor  in  execut- 
Inejt. 

T^htmpwn  v.  Candor,  60  111.  244;  Dale  v. 
Lincoln,  62  HI.  22;  Gunnell  v.  Coekerai,  84 
111-  819;  Concord  Bank  v.  Bellis,  10  Cash.  276; 
brooks  V.  Mnrbury,  24  U.  8.  11  Wheat.  78 
(6:  423);  Grote  v.  Brien,  49  U.  8.  8  How.  429 
(12:  1142);  United  States  v.  8churz,  102  U.  8. 
378  (86:  167);  2  Morawetz,  Priv.  Corp. 
§55.  629,  708a ;  Angell  &  Ames,  Priv.  Corp. 
§178. 

The  repeal  of  the  act  of  April  16,  1869,  did 
not  divest  the  title  which  had  become  vested 
in  tbe  railroad  company,  a  grunt  of  land  made 
by  a  8tate  and  accepted  by  the  grantee  is  an 
executed  contract,  within  tbe  protection  of 
that  clause  of  the  (institution  of  tbe  United 
States,  which  declares  that  no  State  shiill  pass 
any  law  impairing  the  obligation  of  contracts. 
Fletcher  y.  Peek,  10  U.  8.  6  Crnnch,  87  (8: 
162) ;  Von  Boffman  v.  Qvincy,  71 U.  8. 4  Wall. 
650  (18:408);  TerreU  v.  2'aylor,  13  U.  8.  9 
Crancb,  43(8:650);  Bavii  v.  Grap,  83  U.  8. 
16  Wall.  203  (21:447);  BaU  v.  Wisconsin,  103 
U.  S.  5  (26:302);  Franklin  County  Grammar 
Sehoa  V.  Bailey,  10  L.  R.  A.  405,  62  Vt. 
467. 

Ko  State  can  deprive  any  person  of  property 
without  due  process  of  law. 

Railroad  corporations  are  within  the  pur- 
view of  this  provision. 

Santa  Clara  County  v.  Southern  Pac  B.  Co, 
118  U.  8.  894  (80: 118);  Minneapolis  dt  St.  L. 
Jt,  Co.  V.  Beekwith,  129  U.  8.  26  (32  :585); 
VharloiU,  C.  dt  A.  A.  Co.  v.  Gilhes,  142  U.  8. 
386  (35: 1051).  « 

Tbe  company  still  holds  the  title,  unless  it 
shall  be  held  that  the  repealing  Act  was  '*due 
process  of  law." 

Gift  of  land  or  other  property  completely  ex- 
ecuted is  irrevocable. 

A  donation  made  by  law  is  certainly  no  less 
valid  than  a  gift  inter  partes, 

Farrington  v.  Tennessee,  95  U.  8.  683  (24 : 
559);  Dartmouth  College  v.  Woodward,  17  U. 
8.  Wheat  518  (2:429). 

The  enrolled  act  imports  absolute  verity, 
and,  therefore,  cannot  be  questioned. 

Field  V.  Clark.  143  U^  8.    649   (36:  294); 
Walnut  V.  Wade,  103  U.  8.  683  (26: 526);  Post 
V.  EendaU  County  Suprs.  105  U.  8.  667  (26  : 
1204). 
The  act  of  1869  is  a  public  act. 
Unity  V.  Burrage,  103  U.  8.  447,  454,  455 
(26:405,407);  Binhrrt  v.  Jensm,  94  IlL  291; 
Ferguson  v.  Boss,  126  N.  Y.  459. 

Each  State  has  tbe  right  to  dispose  of  its 
properly  in  the  soil  under  navigable  waters  in 
any  manner  it  may  deem  proper. 

Weber  v.  StaU  Harbor  Comrs.  85  U.  8.  18 
Wall.  57(21: 798);  BobokenY.  Pennsylvania  R 
Co.  124  U.  8.657  (31:543). 
No  one  but  the  8tate  could  object  that  the 
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company  was  holding  property  in  excess  of  its 
legitimate  necessities. 

Union  Nat.  Bank  of  St.  Louis  r.  Matthetrs, 
98  U.  8.  621  (25:  188) ;  Schulenberg  v.  Barri- 
man,  88  U.  8.  21  Wall.  62  (22:555). 

A  perfect  grant  of  land  may  be  made  by  law, 
without  the  issuing  of  a  patent  or  any  other 
documentary  evidence  of  title. 

Strother  v.  Lucas,  37  U.  8.  12  Pet.  454  (9: 
1154):  Grignon  v.  Astor,  48  U.  8.  2  How.  819 
(11:283);  Byanr.  Carter,  93  U.  8.  78  (23:807); 
Morrow  v.  Whitney,  95  U.  8.  651  (24: 456); 
Whitney  r.  Morrow,  112  U.  8.  693  (28: 871) ; 
Butherford  v.  Greene,  15  U.  8.  2  Wheat  196 
(4:  218);  Fremont  v.  United  States,  58  U.  8. 
17  How.  559  (15: 246). 

No  trust  was  attached  to  the  lands.  The 
8tate  could  not  rescind  its  grant  on  the  ground 
that  it  had  failed  to  perform  its  duty. 

American  Emigrant  Go.  v.  Adams  County, 
100  U.  8.  61  (25: 563);  Mills  County  y.  Burling- 
ton  dbM.  B.  B.  Go.  107  U.  8.  557  (27:  578) ; 
Bagary,  Beclamation  Dist.  No.  108,  111  U.  8. 
701  (28:569). 

The  oity  of  Chicago  had  acquired  no  vested 
interest  in  tbe  submerged  land  lying  east  of 
the  breakwater  between  Randolph  street  and 
Park  row,  of  which  it  could  not  be  deprived 
by  the  Legislature. 

At  most,  it  held  a  naked  le^l  title  in  trust 
for  the  benefit  of  all  the  inhabitants  of  the 
State,  and  the  trust  being  publiei  juris,  it  was 
under  the  supreme  control  of  the  Legislature. 

Alton  V.  Blinois  Tramp.  Co.  12  ill.  38,  52 
Am.  Dec.  479;  Stack  T.  East  St  Louis,  85  111. 
377  (28 :  619);  Eriegh  r.  Chicago,  86  111.  407 ; 
Lee  V.  Mound  Station,  118  111.  805;  Chicago  v. 
Rumsey,  87  LI.  848;  Peoj^  v.  Walsh,  96  111.  232, 
86  Am.  Rep.  135;  Harris  r.  Whiteside  County 
Suprs.  105  111.  445;  Lyman  v.  Gedney,  144  111. 
888, 55  Am.  Rep.  861 :  East  Harfford  v.  Hartford 
Bridge  Co.  51  U.  8.  10  How.  511(18 :  518)  if^- 
iwether  v.  Garrett,  102  U.  8.  472  (26  :  19^;  Ho- 
boken  V.  Pennsylvania  B.  Co.  124  U.  8.  657 
(31 :  643);  PeopU  v.  Kerr,  27  N.  Y.  188. 

Riparian  rights  do  not  attach  to  any  lands, 
however  near,  which  do  not  extend  to  the 
water. 

Potomac  S.  3.  Co.  v.  Upper  Potomac  S.  B. 
Co.  109  U.  8.  672  (27 :  1070) ;  SauUt  v.  Shep- 
herd, 71  U.  8.  4  Wall.502(l8:442>;Bfl<«v.  /W- 
inois  Cent.  B.  Co.  66  U.  8.  1  Black,  204  (17: 
158):  Jones  r.  Johnston,  59  IJ.  8.  18  How.  150 
(15:  320):  Bristol  v.  CarroU  County,  95  111.  84; 
Ck)uld,  Waters.  §  148. 

A  railroad  company  which  acquires  a  per- 
petual riffht  to  the  exclusive  use  and  posises- 
sion  of  land  abuttine  upon  navi^ble  waters, 
is  also  entitled  to  enjoy  the  riparian  rights  in- 
cident to  the  land. 

Hnnford  v.  St.  Paul  db  D.  B.  Co.  43  Minn. 
104;  Godfrey  v.  Alton,  12  111.  30,  53  Am.  Dec. 
476;  Cook  v.  Burlington,  30  Iowa,  94,  6  Am. 
Rep.  649;  New  Orleans  y.  United  States,  35  U. 
8.  10  Pet.  662  (9  :573);  Barney  v.  Keokuk,  94 
U.  8.  324  (24: 224). 

Tbe  companv  is  the  lawful  owner  of  the  land 
bordering  on  the  lake  between  Park  row  and 
Sixteenth  street,  and  as  such  owner  has  all 
Uie  ordinary  rights  of  a  littoral  or  riparian 
proprietor  with  regard  to  the  adjacent  waters; 
it  stands  in  the  same  situation  with  respect  to 
such  rights  as  the  former  owner. 
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997);  Smith  r.  Maryland.  69  U.  8.  18  How. 
71  (16:  269);  Com.  T.  Alger,  7  Cash.  68;  Nieh- 
cU  V.  Boston,  98  Mass.  89,  98  Am.  Dec.  182; 
People  V.  New  Turk  A  8.  L  Ferry  (h.  68  N. 
Y.  71;  Langdon  r.  New  York,  98  N.  Y.  129; 
Steceni  ▼.  Paterwn  iltN,  B,  C^e?.  84  K  J.  L. 
682,  8  Am.  Rep.  269;  Oould,  Waters,  §  82. 

The  states  siDce  admitted  into  the  UoioD 
have  the  same  proprietary  rights,  sovereignty 
and  jurisdiction  in  and  over  navigahle  waters 
withm  their  respective  limits  and  the  soil  un- 
der them,  as  the  original  thirteen  states. 

PoUardY.  Eagan,  44  U.  8.  8  How.  212  (11: 
665);  QoodtitU  v.  Kibbe,  60  U.  8.  9  How.  471 

SB:  220);  Den  v.  TJie  Jersey  Co,  56  U.  8.  16 
ow.  426  (14:  757);  Weber  v.  StaU  Harbor 
Comrs.  85  U.  8.  18  Wall.  57  ^l  .798);  Knight 
V.  United  States  Land  Asso,  142  U.  8.  161  (35: 
974). 

The  cases  relating  to  lands  under  tide  waters; 
are  equally  applicable  to  navigable  waters 
above  the  now  of  the  tide. 

St.  Clair  County  v.  Lovingston,  90  U.  8.  28 
Wall,  46  (28:  69);  Barney  v.  Keokuk,  94  U.  8. 
824  (24:  224);  Padter  v.  Bird,  187  U.  8.  6C1 
(34:  819);  Hardin  r.  Jordan,  140  U.  8.  871 
(35:  428). 

The  Legislathre  of  a  8tate  has,  in  general, 
supreme  control  over  the  property  and  rev- 
enues of  tLa  8tate,  and  ma3r  dispose  of  the 
property  of  the  State  in  navigable  waters  in 
any  way  which  will,  in  ita  opinion,  promote 
the  interests  of  the  public. 

Kerr  v.  West  Shore  B.  Co.  127  N.  Y.  269; 
Lyman  v.  Oedney,  114  111.  388;  Harris  v. 
Whiteside  County  Suprs,  105  111.  445;  Cairo  db 
St,  L  R  Co,  V.  Warrington,  92  HL  157;  Ma- 
son ▼.  Wait,  5  HL  127;  NichoU  v.  Boston,  98 
Mass.  89;  Hdboken  v.  Pennsylvania  B.  Co.  124 
U..S.  657  (81:  544);  Pound  v.  Turek,  95  U.  8. 
459  (24:  526);  New  York  v.  Miln,  86  U.  8.  11 
Pet.  108  (9:  648);  Cooley.  Const.  Lim.  87-89. 

The  Illinois  Central  luiilroad  Company  was 
authorized  and  required  by  its  charter  to  lay 
out  and  construct  a  railroad  into  the  city  of 
Chicago.  Charter  of  the  company  of  Feb'  10, 
1851,  §  8;  Potomac  S.  B.  Co.  v.  Upper  Potomac 
S.  B.  Co.  109  U.  8.  672  (27:  1070);  Van  Ness 
V.  Washington,  29  U.  8.  4  Pet.  282  (7:  842). 

The  right  of  the  company  to  appropriate  to 
its  use  the  lands  of  the  8tate,  is  co-extensive 
with  the  power  conferred  by  the  same  section 
of  the  charter  to  acquire  bv  purchase  or  con- 
demnation the  lands  of  private  owners.  The 
latter  is  a  continuing  power  which  may  be  ex- 
ercised from  time  to  time  as  the  necessities  of 
the  company  may  require. 

Chicago  A  W.  L  B.  Co.  v.  Blinois  Cent.  B. 
Co.  118  m.  166;  Chicago,  B.  df  0.  B.  Co.  v. 
Wilson,  17  HI.  128;  New  York  A  U.  B.  Co.  r. 
Kip,  46  N.  Y.  646;  Lewis,  Em.  Dom.  g  259. 

The  consent  of  the  common  council  of  Chi- 
cago to  the  location  of  the  railroad  within  the 
city,  was  required  by  the  company's  charter. 
An  ordinance  granting  that  consent  was  passed 
June  14,  1852,  and  a  formal  coDtract  under 
seal  was  entered  into  between  the  railroad 
company  and  the  city,  in  which  it  was  cov- 
enanted that  the  ordinance  should  be  of  per- 
petual obligation. 

The  assent  was  given  on  conditions  which 
have  been  fully  complied  with. 

It  is  tadtly  conceded,  that  the  land  thus  aa- 
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thorized  to  be  ^piopriated 
the  construction,  maintaining 
complete  operation  of  tbe  xaiboadL* 

The  charter  conferred  the  right  to  take 
of  the  8tate  covered  by  the  waten  of  tte  lake 

BUnoh  Cent.  B.  do.  v.  Rueker^  14  HL  S5I. 

The  city  ordinance  was  accepted  bj  Aeiai 
road  company.  The  title  to  land  ii  not  kit  |pf 
leaving  it  in  its  natural  atate  without ' 
ment 

Boston  y.  LeOraw,  58  U.  &  17 
486  (15:  118, 122);  Barclay  t.  BsweO,  SI  U.  & 
6  Pet.  498,  504,  505  (8:  477,  479.  480). 

Piers  1,  2  and  8  were  built  east  of  pier  C 
with  the  approval  of  the  War  DefMitBcaC 

This  license  is  to  be  accepted  as  coodirfft 
evidence  that  the  works  do  not  ohstmcl  tht 
public  right  of  navigation,  but  are  advaa- 
tageous  to  the  uses  for  which  the  harbor  a 
designed,  and  is  in  itself  soiBdeDtto  joKifr 
theii  erection. 

Pennsylvania  t.  Wheeling  A  KBrUgs  Or 
59  U.  8.  18  How.  421  (15:  485);  S9m$k  ^4 
Una  V.  Georgia,  93  U.  8.  4  (23:  782';  Wh 
sin  V.  Huluth,  96  U.  8.  879  (24:  668);  Mi 
ippi  dtB.B.  Boom  Co.  t.  PdUerwom,  98  U.  S 
409  (25:  208);  Stockton  v.  BalUmort  AS.T 
B.  Go.  32  Fed.  Rep.  9;  Misnetipfi 
Bridge  Co.  v.  Lonergan,  91  DL  508. 

They  are  not  regarded  in  law  as  u 
upon  the  public  rieht,  but  as  useful 
calculated  to  further  the  public 
water,  and  impliedly  licensed  by  tbe 

Button  V.  Strong,  66  U.  a  1  Black.  S(1T. 
29);  SL  Paul  dfP.R  Co.  v.  Sekurmuier,  74C 
8.  7  Wall.  272  (19:  74);  Yaiee  r.  Jfttenfa, 
77  U.  8. 10  Wall.  497  (19:  964);  AOe*  v.  Serik 
western  U.  Packet  G».  88  U.  a  21  WtH  M 
(22:  619);  Bam^  v.  Keokuk,  94  U.  S.  SM  (»1 
224);  Cohn  v.  Wausau  Boom  Of.  47  Wk  111 
Clements  v.  Bums,  48  N.  H.  617.  9SL 

The  railroad  company's  title  to  all  the  hari 
it  had  reclaimed  from  the  land  lyng  mm  ef 
the  west  line  of  the  railway  in  fractioaal  sec 
tions  ten  and  fifteen,  was  oonfirmcd  by  iht 
Act  of  April  16, 1869. 

Strother  v.  Lucas.  87  U.  a  18  PH.  411  (I: 
1187);  Orignon  t.  Astor,  48  U.  8  9  Hew.  M 
(11:  288);  i^a  t.  Carter,  98  U.  a  78  A 
807);  Morrow  r.  Whitney,  95  U.  8.  551(91: 491. 

By  the  same  act  a  further  graai  was  mt0k 
to  the  railroad  company  of  all  tbe  il|^  sai 
title  of  the  8tate  of  TUinois  in  aad  to  the  ss^ 
mereed  land  constituting  tbe  bed  of  Likr 
Michigan,  and  lying  east  of  tbe  tracks  aid 
breakwater  of  the  Illioois  Ceoual  Bailmd 
Company,  for  the  distance  of  one  mUe  aad  br 
tween  the  south  line  of  the  south  pier 
eastwardly,  and  a  line  exteodrd 
the  south  hne  of  lot  91 . 

The  Legislature  intended  lo  transfer,  br  te 
Act,  all  the  proprietary  interest  wbkb  tbeSis* 
had  in  the  granted  premises  to  tbr  raUnad 
company,  llie  words  used  fai  tbe  gnaort 
clause  are  words  of  present  grant  aad  m^^ 
an  immediate  transfer  of  title. 

SeJiulenberg  r.  Harriman,  88  U.  a  81  Wa£ 
44  (22: 651);  f^venwora,  L  4t  Q.  B.  r*  t 
United  States.  92  U.  8.  738  (28:«34h  SL  M 
eph  db  B.  C.  B.  Co.  v.  BaldKin,  108  C.  S  I* 
(26:578);  Wright  v.  Boeeberry,  181  U.  S  «* 
(80:1089);  Deserei  SaU  Os.  ▼.  Tkrpvy.  USt  I 
8.241(85:999.) 
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Tbe  acceptaDoe  of  a  legislative  or  other 
v-sint  to  a  corporation  will  be  presumed  on 
^ry  slight  evlaence. 

.AtnlT&f  United  8tatei  v.  Dandridge,  26  U. 
^.  12  Wheat.  64.  60-72  (6:  552.  654,  666); 
^t^Ttntylvania  R,  Co,  v.  Keokuk  S  B,  Bridge 
ITo.  181  U.  S.  871,  882  (88:  167,  160) ;  Bfiicli'% 
WAarf  Co.  V.  jMdd,  108  Mass.  ?24. 

Jl  deed  does  not  derive  its  ethcacy  as  a  con- 
r^^ance  from  the  act  of  the  grantee  in  accept- 
y  but  from  the  act  of  the  grantor  in  execut- 
it. 
ThampBon  v.  Candor,  60  111.  244;  Bale  v. 
ncoln,  62  HI.  22;  Gunnell  v.  Coekerill,  84 
Lll.  819;  Concord  Bank  v.  Bellis,  10  Cush.  276; 
brooks  V.  Mnrbury,  24  U.  8.  11  Wheat.  78 
(Bs  428);  Grove  v.  Brien,  49  U.  S.  8  How.  429 
CI  2:  1142);  United  States  v.  Sehurz,  102  U.  S. 
3T8  (26:  167);  2  Morawetz,  Priv.  Corp. 
§i^  629,  708a ;  Angell  <&  Ames,  Priv.  Corp. 
^   ^73 

Tbe  repeal  of  the  act  of  April  16, 1869,  did 
not  divest  the  title  which  had  become  vested 
in  tbe  railroad  company,  a  grunt  of  land  made 
t>y  a  State  and  accepted  by  the  grantee  is  an 
«fxecuted  contract,  within  the  protection  of 
ttiat  clause  of  th(*  Constitution  of  the  United 
States,  which  declares  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts. 
FletcJierv.Peck,  10  U.  8.  6  Crnnch,  87  (8: 
162) ;  Von  Boffman  v.  Qvincy,  71 U,  8. 4  Wall. 
550  (18:408);  Terrett  v.  laylor,  18  U.  8.  9 
CraDch,  43(3:650);  Ban's  v.  Gray,  83  U.  8. 
16  Wall.  203  (21:447);  BaU  v.  Wisconsin,  103 
XJ.  S.  5  (26:302);  Franklin  County  Grammar 
Sehoa  V.  Bailey,  10  L.  R.  A.  406,  62  Yt. 
467. 

No  State  can  deprive  any  person  of  property 
'Without  due  process  of  law. 

Railroad  corporations  are  within  the  pur- 
view of  this  provision. 

Santa  Clara  County  v.  Southern  Pae,  B,  Co. 
118  U.  8.  394  (30:118);  Minneapolis  A  St.  L. 
Jf.  Co.  V.  Beckmth.  129  U.  8.  26  (32:686); 
VharfotU,  C.  dt  A.  R.  Co.  v.  Gibhes,  142  U.  8. 
386  (86: 1051).  • 

The  company  still  holds  the  title,  unless  it 
shall  be  held  that  the  repealing  Act  was  '*due 
process  of  law." 

Gift  of  land  or  other  property  completely  ex- 
ecuted is  irrevocable. 

A  donation  made  by  law  is  certainly  no  less 
valid  than  a  gift  inter  partes. 

Farrington  v.  Tennessee,  96  U.  8.  683  (24 : 
559);  Bartmouth  College  v.  Woodward,  17  U. 
8.  Wheat.  618  (2:429). 

Tbe  enrolled  act  imports  absolute  verity, 
and,  therefore,  cannot  be  questioned. 

Field  V.  Clark.  148   U,  8.    649   (86:  294); 
Walnut  V.  Wade,  108  U.  8.  683  (26: 626);  Post 
V.  KendaU  County  Suprs.  105  U.  8.  667  (26  : 
1204). 
The  act  of  1869  is  a  public  act. 
Unity  V.  Burrage,  103  U.  8.  447,  464.  466 
(26:406,407);  Binkert  v.  Jensm,  94  IlL  291; 
Ferguson  v.  Boss,  126  N.  Y.469. 

Each  State  has  the  right  to  dispose  of  its 
properly  in  the  soil  under  navigable  waters  in 
any  manner  it  may  deem  proper. 

Weber  v.  State  Harbor  Comrs.  86  U.  8.  18 
Wall.  67(21:798);  Bobokenv.  Pennsylvania  B. 
Co.  124  U.  8.  667  (81:643). 
No  one  but  the  State  could  object  that  the 
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company  was  holding  property  in  excess  of  its 
legitimate  necessities. 

Union  Nat.  Bank  of  St.  Louis  r.  Matthetrs, 
98  U.  8.  621  (25:  188) ;  Schulenberg  v.  Barri- 
man,  88  U.  8.  21  Wall.  62  (22: 665). 

A  perfect  grant  of  land  may  be  made  by  law, 
without  the  issuing  of  a  patent  or  any  other 
documentary  evidence  of  title. 

Strother  v.  Lucas,  87  U.  S.  12  Pet.  464  (9: 
1164):  Grignon  v.  Astor,  48  U.  S.  2  How.  819 
(11:283);  Ryan  y.  Carter,  93  U.  S.  78  (23:807); 
Morrow  v.  Whitney,  96  U.  S.  661  (24: 456); 
Whitney  v.  Morrow,  112  U.  8.  693  (28: 871) ; 
Rutherford  v.  Greene,  15  U.  8.  2  Wheat  196 
(4:  218);  Fremont  v.  United  States,  68  U.  8. 
17  How.  669  (16: 246). 

No  trust  was  attached  to  the  lands.  The 
State  could  not  rescind  its  grant  on  the  ground 
that  it  had  failed  to  perform  its  duty. 

American  Emigrant  Go.  v.  Adams  County, 
100  U.  8.  61  (25: 563);  MiUs  County  y.  Burling- 
ton  AM.  R.  R  Co.  107  U.  8.  667  (27:  578) ; 
Bagary.  Reclamation  Bist.  No.  108,  111  U.  8. 
701  (28:669). 

Tbe  <;ity  of  Chicago  had  acquired  no  vested 
interest  in  the  submerged  land  lying  east  of 
the  breakwater  between  Randolph  street  and 
Park  row,  of  which  it  could  not  be  deprived 
by  the  Legislature. 

At  most,  it  held  a  naked  le^^al  title  in  trust 
for  the  benefit  of  all  the  ionabitants  of  the 
State,  and  the  trust  being  publiei  juris,  it  was 
under  the  supreme  control  of  the  Legislature. 

Alton  V.  Illinois  Transp.  Co.  12  111.  38,  63 
Am.  Dec.  479;  Stack  T.  Mktst  St.  Louis,  86  LI. 
877  (28 :  619);  Eriegh  r.  Chicago,  86  111.  407 ; 
Lee  V.  Mound  Station,  118  HI.  806:  Chicago  v. 
Rumsey,  87  LI.  848;  Peoj^  v.  Walsh,  96  LI.  232, 
36  Am.  Rep.  135;  Harris  v.  Whiteside  County 
Svprs.  106  111.  446;  Lyman  v.  Gedney,  144  III. 
888, 66  Am.  Rep.  861 :  East  Hartford  v.  Hartford 
Bridge  Co.  61  U.  8.  10  How.  611(13 :  618)  If^r- 
iwether  v.  Garrett,  102  U.  8.  472  (26  :  19^;  Ho- 
boken  V.  Pennsylvania  R.  Co.  ^2i  U.  8.  657 
(81 :  643);  People  v.  Kerr,  27  N.  Y.  188. 

Riparian  rights  do  not  attach  to  any  lands, 
however  near,  which  do  not  extend  to  the 
water. 

Potomac  S.  3.  Co.  v.  Upper  Potomac  S.  B. 
Co.  109  U.  8.  672  (27 :  1070) ;  SauUt  v.  Shep- 
herd, 71  U.  8.  4  Wall.602(l8:442>;Bfl<«v.  /W- 
inois  Cent.  R.  Co.  66  U.  8.  1  Black,  204  (17: 
168):  Jones  r.  Johnston,  69  U.  8.  18  How.  160 
(16:  320):  Bristol  v.  CarroU  County,  95  111.  84; 
Gould,  Waters.  §  148. 

A  railroad  company  which  acquires  a  per- 
petual riffht  to  the  exclusive  use  and  posises- 
sion  of  land  abuttine  upon  navi^ble  waters, 
is  also  entitled  to  enjoy  the  riparian  rights  in- 
cident to  the  land. 

Hhnford  v.  St.  Paul  db  B.  R.  Co.  48  Minn. 
104;  Godfrey  v.  Alton,  12  III.  80,  63  Am.  Dec. 
476;  Cook  v.  Burlington,  30  Iowa,  94,  6  Am. 
Rep.  649;  New  Orleans  y.  UniUd  States,  36  U. 
8.  10  Pet.  662  (9  :  578);  Barney  v.  Keokuk,  94 
U.  8.  324  (24: 224). 

The  companv  is  the  lawful  owner  of  the  land 
bordering  on  the  lake  between  Park  row  and 
Sixteenth  street,  and  as  such  owner  has  all 
the  ordinary  rights  of  a  littoral  or  riparian 
proprietor  with  regard  to  the  adjacent  waters; 
it  stands  in  the  same  situation  with  respect  to 
such  rights  as  the  former  owner. 
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997);  Smith  r.  Maryland,  69  U.  8. 18  How. 
71  (15:  269);  Com.  r.  Alger,  7  Cush.  68;  Nieh- 
cU  V.  Boston,  98  Mass.  89,  98  Am.  Dec.  182; 
PeopU  V.  New  Tork  A  8.  L  Ferry  Co.  68  N. 
Y.  71;  Langdon  r.  New  Tork,  98  N.  Y.  129; 
Stecent  y,  Patenon  AN,  R,  Ob.  84 N.  J.  L. 
682,  8  Am.  Rep.  269;  Gould.  Waters,  §  82. 

The  states  siDce  admitted  into  the  UdIod 
have  the  same  proprietary  rights,  sovereignty 
aod  jurisdiction  in  and  over  navigable  waters 
withm  their  respective  limits  and  the  soil  un- 
der them,  as  the  original  thirteen  states. 

PoOwrdy.  Eagan,  44  U.  S.  8  How.  212  (11: 
666);  QoodtitU  v.  Kibbe,  60  U.  S.  9  How.  471 
(13:  220);  Den  v.  TJie  Jersey  Co,  66  U.  8.  16 
How.  426  (14:  757);  Weber  v.  StaU  Harbor 
Comrs,  85  U.  8.  18  Wall.  57  ^l  :798);  Knight 
V.  United  States  Land  Asso,  142  U.  8.  161  (35: 
974). 

The  cases  relating  to  lands  under  tide  waters; 
are  equally  applicable  to  navigable  waters 
above  the  now  of  the  tide. 

St,  Clair  County  v.  Lotingston,  90  U.  8.  28 
Wall.  46  (28:  69);  Barney  v.  Keokuk,  94  U.  8. 
824  (24:  224);  Packer  v.  Bird,  137  U.  8.  6C1 
(34:  819);  Hardin  r.  Jordan,  140  U.  8.  871 
(35:  428). 

The  Legislathre  of  a  8tate  has,  in  general, 
supreme  control  over  the  property  and  rev- 
enues of  fLd  8tate,  and  ma3r  dispose  of  the 
property  of  the  8tate  in  navigable  waters  in 
any  way  which  will,  in  its  opinion,  promote 
the  interests  of  the  public. 

Kerr  v.  West  Shore  B,  Co.  127  N.  Y.  269; 
Lyman  r,  Qedney,  114  111.  888;  Harris  v. 
Whiteside  County  Suprs,  106  111.  445;  Cairo  db 
St,  L  R  Co,  V.  Warrington,  92  HI.  157;  Ma- 
son  V.  Wait,  6  IlL  127;  NichoU  v.  Boston,  98 
Mass.  39;  Hbboken  v.  Pennsylvania  B.  Co.  124 
U.*8.  657  (81:  544);  Pound  v.  Turck,  95  U.  8. 
459  (24:  526);  New  Tork  v.  Miln,  86  U.  8.  11 
Pet  108  (9:  648);  Cooley.  Const.  Lim.  87-89. 

The  Illinois  Central  luiilroad  Company  was 
authorized  and  required  by  its  charter  to  lay 
out  and  construct  a  railroad  into  the  city  of 
Chicago.  Charter  of  the  company  of  Feb'  10, 
1851,  §  8;  Potomac  S.  B,  Co,  v.  Upper  Potomac 
8.  B,  Co,  109  U.  8.  672  (27:  1070);  Van  Ness 
v.  Washington,  29  U.  8.  4  Pet.  m  (7:  842). 

The  right  of  the  company  to  appropriate  to 
its  use  the  lands  of  the  8tate,  is  co-extensive 
with  the  power  conferred  by  the  same  section 
of  the  charter  to  acquire  bv  purchase  or  con- 
demnation the  lands  of  private  owners.  The 
latter  is  a  continuing  power  which  may  be  ex- 
ercised from  time  to  time  as  the  necessities  of 
the  company  may  require. 

Chicago  d  W,  L  R  Co,  v.  Blinois  Cent.  R. 
Co,  118  HI.  166;  Chicago,  B.  d  Q,  R,  Co.  v. 
Wilson,  17  m.  128;  New  Tork  di  H,  R,  Co,  r. 
Kip,  46  N.  Y.  646;  Lewis,  Em.  Dom.  g  259. 

The  consent  of  the  common  council  of  Chi- 
cago to  the  location  of  the  railroad  within  the 
city,  was  required  by  the  company's  charter. 
An  ordinance  granting  that  consent  was  passed 
June  14,  1852,  and  a  formal  cootract  under 
seal  was  entered  into  between  the  railroad 
company  and  the  city,  in  which  it  was  cov- 
enanted that  the  ordinance  should  be  of  per- 
petual obligation. 

The  assent  was  given  on  conditions  which 
have  been  folly  complied  with. 

It  is  tadtly  conceded,  that  the  land  thus  aa- 
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thorized  to  be  appiopriated 
the  construction,  maintmioioie, 
complete  operation  of  the  railroed.* 

The  charter  ooof  erred  tbe  right  to  take  lad 
of  the  8tate  covered  by  the  waten  of  the  lake 

IlUnoik  Cent.  R,   do.  t.  Rudur,  14  DL  «. 

The  city  ordinance  was  accepted  by  tkeEBA- 
road  company.    The  title  to  land  h  not  loit  ^ 

leaving  it  in  its  natural  state  without ' 

ment 

Boston  V.  LeOraw,  58  U.  8.  IT 
486  (16:  118, 122);  BaareUs^  t.  AwB,  SI  U.  & 
6  Pet.  498,  504,  505  (8:  477,  479,  480). 

Piers  1,  2  and  8  were  boiltcait  of  pfarC, 
with  the  approval  of  the  War 

This  license  is  to  be  accepted  ai 
evidence  that  the  works  do  not 
public  right  of  navigation,  but 
tageous  to  the  uses  for  which  the  harte  ^ 
designed,  and  is  in  itself  saffident  to  JoMif? 
theii  erection. 

Pennsylvania  v.  Wheding  <f  KBridpi  Ot 
69  U.  8.  18  How.  421  (16:  485);  Semik  /*« 
Una  V.  Georgia,  93  U.  8.  4  (28:  782>;  Wk 
sin  V.  Buluth,  96  U.  8.  879  (24:  6«8): 
ippi  dR,  R  Boom  Co.  t.  Pattermm,  98  U.  S 
m  (25:  208);  Stockton  ▼.  Baltimore  dS.  T 
R.  Go.  82  Fed.  Rep.  9;  MissieUppi 
Bridge  Co,  v.  Lonergan,  91  DL  508. 

They  are  not  re^rded  in  law  as  ii 
upon  the  public  rieht,  bat  as  useful  si 
calculated  to  further  the  public  use  of  ikt 
water,  and  impliedly  licensed  t>y  tbe  Scale. 

Button  V.  Strong,  66  U.  a  1  Black.  9(17. 
29);  SL  Paul  dP,  R  Co,  v.  SekMrmteier,  Ut 
8.  7  Wall.  272  (19:  74):  Tatee  t.  Mttmt^. 
77  U.  8. 10  Wall.  497  (19:  964);  AOee  v.  J^rtf 
western  U,  Packet  Cb.  88  U.  a  ti  Wall  ftt 
(22:  619);  Bam^  v.  Keokuk,  94  U.  S.  Sdt  (M 
224);  Cohn  v.  Waueau  Boom  Cs,  47  Win  Sli 
Clements  v.  Bums,  48  N.  H.  617.  6SL 

The  railroad  company's  title  to  all  Ac  hai 
it  had  reclaimed  from  the  land  lyng  eaft  «f 
the  west  line  of  the  railway  in  fimctiaBal  stt 
tions  ten  and  fifteen,  was  coofinaKi  by  at 
Act  of  April  16, 1869.      . 

Strother  r.  Lueas,  87  U.  a  19  PK.  411  #: 
1187);  Orignon  r.  Astor,  48  U.  8  3  How.  HI 
(11:  288);  i^M  v.  Carter,  98  U.  a  3  (ft 
eOT);MorrowT,  WUtney,961J.  8.  551(91:49. 

By  the  same  act  a  lunher  gnmi  m  mi^ 
to  the  railroad  company  of  an  tbe  lirtt  mi 
title  of  the  8tate  of  Uliiiois  in  and  lo  tW  «^ 
mereed  land  constituting  tbe  bed  of  Ukr 
Michigan,  and  Ijinf  east  of  tbe  tracks  mt 
breakwater  of  the  Illio<^  Centn]  Bsflmi 
Company,  for  the  distance  of  one  mile  aad  fer 
tween  the  south  line  of  the  south  pier  czmM 
eastwardly,  and  a  line  exteodrd  eastward  fioB 
the  south  line  of  lot  21 . 

The  Legislature  intended  to  tiaaafcr,  bt  te 
Act,  all  the  proprietary  interest  which  theSft-* 
had  in  the  granted  premises  to  tbe  mhNJsd 
company.  iTie  words  used  In  tbe  gnswf 
clause  are  words  of  present  icraat  aadiB^ 
an  immediate  transfer  of  title. 

ScJiulenberg  r.  Harriman,  88  U.  a  II  Wat 
44  (22: 661);  f^venworth,  L  d  O.  R  *^*  ^ 
United  States,  92  U.  a  738  (^:«M^  A  M 
ephdB.C.RCo,  V.  fifflrftrta.  lOS  t.  S  I* 
(26: 678);  Wright  v.  Boeeberry,  121  U.  S  «* 
80:1089);  Deseret  Salt  Ck.  t.  Tkrpey,  MS  I 
.241(85:999.) 
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"The  acceptance  of  a  legislative  or  other 
'TSint  to  a  corporation  will  be  presumed  on 
^sy  slight  eviaence. 

JBank  of  United  States  ▼.  Dandridge,  26  U. 
^-  12  Wheat.  64.  60-72  (6:  552.  654,  666); 
^^^ei^nsfflvania  B,  Co,  v.  Keokuk  S  B,  Brief ge 
yo.  181  U.  S.  871,  882  (88:  157.  160) ;  BiOtcli'% 
Wharf  Co.  V.  Jvdd,  108  Mass.  224. 

A.  deed  does  not  derive  its  efficacy  as  a  con- 
r^^ance  from  the  act  of  the  grantee  in  accept- 
n^,  but  from  the  act  of  the  grantor  in  execut- 
ii«  it. 

Thompson  ▼.  Candor,  60  111.  244;  DaU  v. 
r.'incoln,  62  HI.  22;  GunneU  v.  Coekerill,  84 
Lll.  819;  QmcordBank  v.  Bellis,  10  Gush.  276; 
brooks  V.  Marbury,  24  U.  8.  11  Wheat.  78 
(B:  428);  Grote  v.  Brien^  49  U.  S.  8  How.  429 
CIS:  1142);  United  States  v.  Schurz,  102  U.  8. 
3T8  (26:  167);  2  Morawetz,  Priv.  Corp. 
gi^  629,  708a ;  Angell  &  Ames,  Priv.  Corp. 
§  178. 

Tbe  repeal  of  the  act  of  April  16, 1869,  did 
not  divest  the  title  which  had  become  vested 
in  tbe  railroad  company,  a  grunt  of  land  made 
l>y  a  State  and  accepted  by  the  grantee  is  an 
executed  contract,  within  the  protection  of 
ttiat  clause  of  the  Constitution  of  the  United 
Stales,  which  declares  that  no  State  shull  pass 
any  law  impairing  the  obligation  of  contracts. 
FUteJierv.Peck,  10  U.  8.  6  Crnnch,  87  (8: 
162) ;  Von  Hoffman  v.  Qvincy,  71 U.  S.  4  Wall. 
550  (18:408);  Terrett  v.  Taylor,  18  U.  S.  9 
CraDch,  48(8:650);  Davis  v.  Gray,  83  U.  8. 
16  Wall.  203  (21:447);  HaU  v.  Wisconsin,  103 
XJ.  S.  5  (26:802);  Franklin  County  Grammar 
School  V.  Bailey.  10  L.  R.  A.  406,  62  Yt. 
467. 

No  State  can  deprive  any  person  of  property 
'without  due  process  of  law. 

Railroad  corporations  are  within  the  pur- 
view of  this  provision. 

Santa  Clara  County  v.  Southern  Pac  B,  Co. 
118  U.  8.  894  (80: 118);  Minneapolis  A  St.  U 
Jf.  Co.  V.  Beckwithj  129  U.  8.  26  (82  :686); 
Charlotte,  C.  <ft  A.  B.  Co.  v.  Gibbes,  142  U.  8. 
386  (86: 1051).  • 

The  company  still  holds  the  title,  unless  it 
shall  be  held  that  the  repealing  Act  was  '*due 
process  of  law." 

Gift  of  land  or  other  property  completely  ex- 
ecuted is  irrevocable. 

A  donation  made  by  law  is  certainly  no  less 
valid  than  a  gift  inter  partes. 

Farrington  v.  Tennessee,  96  U.  8.  688  (24 : 
550);  Dartmouth  College  v.  Woodward,  17  U. 
8.  Wheat.  618  (2:429). 

Tbe  enrolled  act  imports  absolute  verity, 
and,  therefore,  cannot  be  questioned. 

Field  V.  Clark.  148  U.  8.    649  (36:  294); 
Walnut  V.  Wade,  103  U.  8.  683  (26: 626);  Post 
V.  KendaU  County  Suprs.  106  U.  8.  667  (26  : 
1204). 
The  act  of  1869  is  a  public  act. 
Unity  V.  Burrage,  103  U.  8.  447,  464,  465 
(26:406.407);  Binkert  v.  Jensm,  94  IlL  291; 
Ferguson  v.  Boss,  126  N.  Y.  469. 

Each  State  has  the  right  to  dispose  of  its 
property  in  the  soil  under  navigable  waters  in 
any  manner  it  may  deem  proper. 

Weber  v.  StaU  Harbor  Comrs.  86  U.  8.  18 
Wall.  67(21: 798);  HobokenY.  Pennsylvania  R 
Co.  124  U.  8.  657  (81:643). 
No  one  but  tbe  State  could  object  that  the 
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company  was  holding  property  in  excess  of  its 
legitimate  necessities. 

Union  Nat.  Bank  of  St.  Louis  v.  Matthetrs, 
98  U.  8.  621  (25:  188) ;  Sehulenberg  v.  Barri- 
man,  88  U.  8.  21  Wall.  62  (22: 665). 

A  perfect  grant  of  land  may  be  made  by  law, 
without  the  issuing  of  a  patent  or  any  other 
documentary  evidence  of  title. 

Strother  v.  Lucas,  87  U.  8.  12  Pet.  464  (9: 
1164);  Grignon  v.  Astor,  43  U.  8.  2  How.  819 
(11:288);  Byan  Y.Carter,  93 U.  8.  78  (23:807); 
Morrow  Y.  Whitney,  96  U.  8.  661  (24: 466); 
Whitney  v.  Morrow,  112  U.  8.  698  (28: 871) ; 
Rutherford  v.  Greene,  15  U.  8.  2  Wheat  196 
(4:  218);  Fremont  y.  United  States,  68  U.  8. 
17  How.  669  (16: 246). 

No  trust  was  attached  to  the  lands.  The 
State  could  not  rescind  its  grant  on  the  ground 
that  it  had  failed  to  perform  its  duty. 

American  Emigrant  Co.  v.  Adams  County, 
100  U.  8.  61  (25:563);  Mills  County  y.  Burling- 
ton  AM.  B.  R  Co.  107  U.  8.  567  (27:  578) ; 
Hagar  v.  Bcclamation  Dist.  No.  108,  111  U.  8. 
701  (28:669). 

Tbe  oity  of  Chicago  had  acquired  no  vested 
interest  in  the  submerged  land  lying  east  of 
the  breakwater  between  Randolph  street  and 
Park  row,  of  which  it  could  not  be  deprived 
by  the  Legislature. 

At  most,  it  held  a  naked  le^^al  tliie  in  trust 
for  the  benefit  of  all  the  inhabitants  of  the 
State,  and  the  trust  being  publiei  juris,  it  was 
under  the  supreme  control  of  the  Legislature. 

Alton  V.  lUinois  Transp.  Co.  12  111.  38,  63 
Am.  Dec.  479;  Stack  T.  Fast  St.  Louis,  86  LI. 
377  (28 :  619);  Eriegh  T.  Chicago,  86  111.  407 ; 
Lee  Y.  Mound  Station,  118  HI.  806;  Cliicago  v. 
Rumsey,  87  LI.  848;  Peo^  v.  Walsh,  96  LI.  232, 
36  Am.  Rep.  135;  Harris  y.  Whiteside  County 
Svprs.  106  111.  446;  Lyman  v.  Gedney,  144  111. 
888, 65  Am.  Rep.  861 :  East  Hartford  v.  HarUord 
Bridge  Co.  61  U.  8.  10  How.  511  (13 :  618)  if^r- 
iwether  v.  Garrett,  102  U.  8.  472  (26  :  19  jj;  Ho- 
boken  V.  Pennsylvania  B.  Co.  124  U.  8.  657 
(31 :643);  People  v.  Kerr,  27  N.  Y.  188. 

Riparian  rights  do  not  attach  to  any  lands, 
however  near,  which  do  not  extend  to  the 
water. 

Potomac  S.  3.  Co.  v.  Upper  Potomac  S.  B. 
Co.  109  U.  8.  672  (27 :  1070) ;  SauUt  v.  Shep- 
herd, 71  U.  8.  4  Wall.602(18:442>:Bfl<«v.  /fe- 
inois  Cent.  B.  Co.  66  U.  8.  1  Black,  204  (17: 
168):  Jones  y.  Johnston,  69  U.  8.  18  How.  150 
(15:  820);  RrUtol  y.  CarroU  County,  95  Rl.  84; 
Gould,  Waters,  §  148. 

A  railroad  company  which  acquires  a  per* 
petual  riffht  to  the  exclusive  use  and  posises- 
sion  of  land  abuttine  upon  navi^ble  waters, 
is  also  entitled  to  enjoy  tbe  riparian  rights  in- 
cident to  the  land. 

Hnnford  v.  St.  Paul  A  D.  R  Co.  43  Minn. 
104;  Godfrey  y.  Alton,  12  111.  30,  63  Am.  Dec. 
476;  Cook  v.  Burlington,  30  Iowa,  94,  6  Am. 
Rep.  649;  New  Orleans  v.  UniUd  States,  86  U. 
8.  10  Pet.  662  (9  :  578);  Barney  v.  Keokuk,  94 
U.  8.  324  (24: 224). 

Tbe  companv  is  the  lawful  owner  of  the  land 
bordering  on  the  lake  between  Park  row  and 
Sixteenth  street,  and  as  such  owner  has  all 
the  ordinary  rights  of  a  littoral  or  riparian 
proprietor  with  regard  to  the  adjacent  waters; 
it  stands  in  the  same  situation  with  respect  to 
such  rights  as  the  former  owner. 
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by  the  niinoto  Central  Bailroad  Ck>mpan7  of 
tbe  graDts  ander  an  act  of  the  Legialatiire  of 
IlliDols  in  force  April  16, 1869,  was  this  day 
received  and  filed  and  duly  recorded  in  the 
records  of  this  office." 

Following  these  transactions  were  certain 
proceedings  commenced  about  July  1, 1871,  by 
information  filed  in  this  court  by  the  United 
States  against  the  Illinois  Central  Railroad 


of  docks  and  wharves  in  nid  outer  hubs, ». 
wit:  Commencing  at  tbe  jmrn^tu^ 
side  of  the  entrance  to  the  GUogo  lifc:, 
1,200  feet  west  of  the  QovennDestlnnkvAr, 
thence  south  to  an  iDtersectioo  witk  tk  kti 
line  of  Randolph  street  extended  wtiuC'. 
thence  due  west  800  feet,  and  tbeice  wet  * 
the  east  and  west  breakwater  propadto  « 
constructed  by  the  United  Stitei  iW  fK 

inth  nf  tlw*    niftr  Aml  mhtum 


^.^.»^v/«»«A  v/\.-iu|iuujr,  uie  \;nioago.  uuruoff- 

ton  and  Quinqy  Railroad  Company,  and  the  Michi- 
gan Oentral  Railroad  Oompany,  their  sucoeesors 
and  aBsigns,  for  the  erection  thereon  of  a  passenfrer 
depot,  and  for  such  other  piirpoees  as  the  business 
of  said  company  may  require:  Provided,  that  unon 
all  gross  receipts  or  the  Illinois  Central  Railroad 
Company  from  leasee  of  its  interest  in  said  ffrounds 
or  Improvements  thereon,  or  other  uses  of  the 
same,  the  per  centam  provided  for  in  the  charter 
of  said  company  shall  forever  be  paid  in  conformity 
with  the  requirements  of  said  charter. 

**  I  a.  In  consideration  of  the  grant  to  the  said  Illi- 
nois Central,  Chicago.  Burlington  k  Quincv,  and 
Michigan  Central  Bailroad  Companies  of  thu  land 
as  aforesaid,  said  ooinpanies  are  hereby  required 
to  pay  to  said  city  of  Chicago  the  sum  of  eight  hun- 
dredthousand  doUais,  to  be  paid  In  the  following 
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to  quitclaim  and rfJ^^SLXSaS 
I  aforesaid,  within  four  »»'^°J^ 


ruse  thus  to 

panies. as af w<»»«^  «.<» 

the  balance  reniaioiof  aopaU  to iiuo^' 2^,. 

"  1 7.  The  grants  tothe  WM  OjSJiur - : 
Company  contained  in  thla  •*!«•  Jj*!' ^  . 
to  be  upon  the  expfesi  oondititoo  tWjJJr^ 

Central  Railroad  Oompanr^rajJJ, ^g 
into  tbe  treasury  of  the  StaWoJDBwwj 
centiun  on  tbe  gross  or  t<»tal  P^ocjeaj  "JJ^ 
income  deriveiffrom  said  road  indwgc^^  ^ 
hOed  in  Its  charter,  and  abo  tbtp(ro«J^  ML 
gross  receipts  of  said  oompanyrjwjj^    j^ 

**l8.TUiaot8hallhea  pubttc •€*»«'■•• 
from  and  after  Its  paMfs.        ^, 

••  Passed  over  v-toTlift  APA  "* 

iMCi 
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led  *Aji  Act  Id  Relation  to  a  Portion  of  the 
lutimerged  Lands  and  Lake  Park  Grounds 
ay  in^  on  and  Adjacent  to  the  Shore  of  Lake 
rlicbiTcan,  on  the  Eastern  Frontage  of  the  City 
»f  Omeago/  in  force  April  16,  1869,  be  and 
lie  aame  is  hereby  repealed." 

Jxk  X880  and  1881  piers  Nos.  2  and  8,  north 
>f  X^andolph  street,  were  constructed  in  con- 
'ormity  with  plans  submitted  to  and  approved 
^y  tlie  War  Department 

T*lie  common  council  of  Chicago,  by  ordi- 
Dance  approved  July  12,  1881,  extended  Ban- 
dolpli  street  eastwardly  and  declared  it  to  be 
a  public  street  from  its  then  extern  terminus 
'  *  to  the  west  line  of  the  right  of  way  of  the 
niinois  Central  Railroad  Company,  as  estab- 
llslied  by  the  ordinance  of  September  10, 1855, 
.    .    .  and  also  straicrht  eastwardly  .  .  .  from 
tike  easterly  line  of  slip  C  produced  southerly 
to  Intake  Michigan/'  giving  permission  to  the 
coixix>aQy  to  coQstruct  and  maintain  at  its  own 
expeuse,  within  the  line  of  Randolph  street  so 
extended  and  over  the  company's  tracks  and 
ril^lit  of  way,  a  bridge  or  viaduct  with  suitable 
approaches,  to  be  approved  by  the  commis- 
sioners of  public  works,  which  should  be  for- 
ever free  to  the  public  and  to  all  persons  hav- 
ing occaMon  to  pass  and  repass  thereon.    Such 
a  bridge  or  viaduct  was  necessary  in  order  that 
tbe  piers  constructed  and  in  process  of  con- 
struction east  of  the  breakwater  of  1869  might 
be  convenientlv  reached  by  teams.    The  via- 
duct was  built  in  1881,  and  extends  to  the  base 
of  pier  8.    It  has  ever  since  been  used  by  the 
public. 

It  appears  from  the  evidence  that  in  1882 
tbe  pier  which  was  built  in  1870  from  Twelfth 
street  to  the  north  line  extended  of  lot  21  was 
continued  as  iu  south  as  the  center  line  of  Six- 
teenth street.    The  main  object  of  this  exten- 
sion, according  to  the  showing  made  by  the 
companv,  was  to  protect  the  track  from  the 
leaves  during    storms    from   the   northeast. 
Another  object  was  to  construct  a  slip  or  basin 
south  of  tbe  south  line  of  lot  21,  between  the 
breakwater  and  the  shore,  where  vessels  loaded 
^with  materials  for  the  company  or  having 
freight  to  be  handled  could  enter  and  be  in 
safety.    In  1855  a  pier  was  constructed  by  the 
company  at  the  foot. of  Thirteenth  street  ac- 
cording to  a  plan  submitted  to  the  War  De- 
partment, and  the  department  did  not  object 
to  its  construction,  '*  provided  no  change  be 
made  in  its  location  and  length."    Tbe  pier  as 
constructed  does  not  differ  from  that  proposed 
and  approved,  except  that  it  is  wider  by  fifty 
feet,  but  it  does  not  appear  that  the  War  De- 
partment regards  that  chance  in  the  plan  as  in- 
jurious to  navigation  or  as  Interfering  with  the 
plans  of  the  Government  for  an  outer  harbor. 
At  the  hearing  a  map  was  used  for  the  pur- 
pose of  showing  the  different  works  constructed 
by  the  United  States,  the  location  of  all  tbe 
structures  and  buildings  erected  by  the  railroad 
company,  with  tbe  date  of  their  erection,  and 
the  relation  of  the  tracks  and  breakwaters  of 
the  company  to  the  shore  as  it  now  is  and  to 
some  extent  as  it  was  heretofore. 

That  map,  known  as  the  Morehouse  map, 
and  called  map  C,  is  reproduced  on  the  oppo- 
site page. 

The  State,  in  the  original  suit,  asks  a  decree 
establishing  and  confirming  her  title  to  the  bed 
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of  Lake  Michigan  and  her  sole  and  exclusive 
right  to  develop  the  harbor  of  Chicago  by  the 
construction  of  docks,  wharves,  etc.,  as  against 
the  claim  by  the  railroad  company  that  It  has 
an  absolute  title  to  said  submerged  lands  de- 
scribed in  the  Act  of  1869,  and  the  right,  sub- 
ject to  the  paramount  authority  of  tbe  United 
States  in  respect  to  the  regulation  of  commerce 
between  the  states,  to  fill  the  bed  of  the  lake 
for  the  purposes  of  its  business  east  of  and  ad* 
joininfi:  the  premises  between  the  river  and  the 
north  line  of  Randolph  street,  and  also  north . 
of  the  south  line  of  lot  21.  and  also  the  right 
by  constructing  and  maintaining  wharves, 
docks,  piers,  etc,  to  improve  the  shore  of  the 
lake  for  the  purposes  of  its  business  and  for 
the  promotion  generally  of  commerce  and 
navigation.  The  State,  insisting  that  the  com- 
pany has  without  right  erected  and  proposes 
to  continue  to  erect  wharves,  piers,  etc,  upon 
the  domain  of  the  State,  asks  that  such  unlaw- 
ful structures  be  directed  to  be  removed  and 
the  company  enjoined  from  constructing 
others. 

The  city,  by  its  cross  bill,  insists  that  since 
Juoe  7,  1889,  when  the  map  of  Fort  Deatbom 
addition  was  recorded,it  has  had  the  control  and 
use  for  public  purposes  of  that  t>art  of  section  10 
which  lies  east  of  Michigan  avenue  and  be- 
tween Randolph  street  and  fracdonal  section 
fifteen,  and  that  as  successor  of  the  town  of 
Chicago  it  has  had  possession  and  control  since 
June  18, 1886,  when  the  map  of  fractional  section 
15  addition  was  recorded,  of  the  lands  in  that 
addition  north  of  block  23.  It  asks  a  decree 
declaring  that  it  is  the  owner  in  fee  and  of  the 
ripHdan  rights  thereunto  appertaining  of  all 
said  lands  and  has  under  existing  legislation  tbe 
exclusive  right  to  develop  the  harbor  of  Chicago 
by  the  construction  of  docks,  wharves,  and 
levees,  and  to  dispose  of  the  same  l^  lease  or 
otherwise  as  authorized  by  law,  and  that  the 
railroad  companv  be  enjoined  from  interfering 
with  its  said  rights  and  ownership. 

The  State  and  the  city  unite  in  contending 
that  the  lake  front  Act  of  1869  is  inoperative 
and  void.  Each  of  the  parties  appealed  from 
the  decree  to  this  court. 

iff*.  Benjamin  F.  Ayer,  for  appellant, 
the  Illinois  Central  Railroad  Company: 

The  encroachments  of  the  railroad  com- 
pany complained  of  are  upon  the  jus  privatum 
or  right  of  property  asserted  by  tbe  State,  and 
not  upon  the  jus  publicum  or  governmental 
control  over  navigable  waters  vested  in  the 
State  for  public  purposes. 

There  is  a  distmction  between  a  violation  of 
the  public  riffht  in  navigable  waters  and  an 
invasion  of  tne  proprietary  interest  of  tbe 
sovereign.  Tbe  one  creates  a  public  nuisance; 
the  other apurpresture. 

Gk)uld,  Waters,  §  21;  Kerr,  Injunctions,  895. 

Upon  the  admission  of  Illinois  into  tbe 
Union  in  1818  the  title  to  the  bed  of  Lake 
Michigan,  or  so  much  of  it  as  lies  within  the 
boundaries  of  the  State,  became  vested  in  the 
State. 

They  acquired  not  only  the  ownership  of 
the  sou  under  navigable  waters,  but  also  the 
legislative  authority  to  regulate  and  control 
the  rights  of  tbe  public. 

Martin  v.  WaddeU,  41  U.  S.  16  Pet.  867  (10: 
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997);  SnUth  ▼.  Maryland.  59  XT.  8. 18  How. 
71  (15:  269);  Com.  ▼.  Aiffer,  7  Cash.  58;  Nieh- 
cU  V.  Boston,  98  Mass.  89,  98  Am.  Dec.  183; 
People  ▼.  yew  Tork  dt  8.  L  Ferry  Co.  68  N. 
Y.  71;  Langdon  ▼.  New  Tork,  98  N.  Y.  129; 
Stecens  v.  Paterean  dt N.  B.  Co.  dil^.  J.  lu 
582,  8  Am.  Rep.  269;  Gould,  Watera,  §  82. 

The  states  since  admitted  into  the  Union 
have  the  same  proprietary  rights,  sovereignty 
and  jurisdiction  in  and  over  navigable  waters 
within  their  respective  limits  and  the  soil  un- 
der them,  as  the  original  thirteen  states. 

PoUardY.  Hagan,  44  U.  8.  8  How.  212  (11: 
565);  QoodiiUe  v.  Kibbe,  60  U.  8.  9  How.  471 
(18:  220);  Den  v.  The  Jersey  Co.  56  U.  8.  15 
How.  426  (14:  757);  Weber  v.  BtaU  Harbor 
Comrs.  85  U.  8.  18  Wail.  57  (21 :798);  Knight 
V.  United  States  Land  Asso.  142  U.  8.  161  (35: 
974). 

The  cases  relating  to  lands  under  tide  waters; 
are  equally  applicable  to  navigable  waters 
above  the  now  of  the  tide. 

8t.  Clair  County  v.  Lotingston,  90  U.  8.  28 
Wall.  46  (28:  59);  Barney  v.  Keokuk,  94  U.  8. 
824  (24:  224);  Packer  v.  Bird,  187  U.  8.  661 
(34:  819);  Hardin  v.  Jordan,  140  U.  8.  871 
(35:  428). 

The  Legislatbre  of  a  8tate  has,  in  general, 
supreme  control  over  the  property  and  rev- 
enues of  tLd  8tate,  and  ma}r  dispose  of  the 
property  of  the  8tate  in  navigable  waters  in 
any  way  which  will,  in  its  opinion,  promote 
the  interests  of  the  public. 

Kerr  v.  West  Shore  B.  Co.  127  N.  Y.  269; 
Lyman  ▼.  Qedney,  114  HI.  388;  Harris  v. 
Whiteside  County  Suprs.  105  HI.  445;  Cairo  A 
Si.  L.  R  Co.  V.  Warrington,  92  HL  157;  ifa- 
son  T.  Wait,  5  HL  127;  Nichols  v.  Boston,  98 
Mass.  39;  Hoboken  v.  Pennsylvania  B.  Co.  124 
U.-S.  657  (81:  644);  Pound  v.  Turck,  95  U.  8. 
459  (24:  525);  New  York  v.  Miln,  86  U.  8.  11 
Pet  108  (9:  648);  Cooley,  Const.  Lim.  87-89. 

The  Hlinois  Central  ^ilroad  Company  was 
authorized  and  required  by  its  charter  to  lay 
out  and  construct  a  railroad  into  the  city  of 
Chicago.  Charter  of  the  company  of  Feb'  10, 
1851,  §  8;  Potomac  8.  B.  Co.  v.  Upper  Potomac 
S.  B.  Co.  109  U.  8.  672  (27:  1070);  Van  Ness 
V.  Washington,  29  U.  8.  4  Pet  282  (7:  842). 

The  right  of  the  company  to  appropriate  to 
its  use  the  lands  of  the  State,  is  co-extensive 
with  the  power  conferred  by  the  same  section 
of  the  charter  to  acquire  by  purchase  or  con- 
demnation the  lands  of  private  owners.  The 
latter  is  a  continuing  power  which  may  be  ex- 
ercised from  time  to  time  as  the  necessities  of 
the  company  may  require. 

Chicago  iW.LB.  Co.  v.  Blinois  Cent.  B. 
Co.  118  HI.  156;  Chicago,  B.  db  Q.  B.  Co.  v. 
Wilson,  17  HI.  128;  New  York  A  U.  B.  Co.  t. 
Kip,  46  N.  Y.  646;  Lewis,  Em.  Dom.  g  259. 

The  consent  of  the  common  council  of  Chi- 
cago to  the  location  of  the  railroad  within  the 
city,  was  required  by  the  company's  charter. 
An  ordinance  granting  that  consent  was  passed 
June  14,  1852,  and  a  formal  contract  under 
seal  was  entered  into  between  the  railroad 
company  and  the  cit^,  in  which  it  was  cov- 
enanted that  the  ordinance  should  be  of  per- 
petual obligation. 

The  assent  was  given  on  conditions  which 
have  been  fully  complied  with. 

IX  Is  tadtly  concecfed,  that  the  land  thus  ao- 
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thorized  to  be  i^piopriated 
the  construction,  maintainiiiit,  _ 
comidete  operation  of  tlie  railroad.* 

The  charter  conferred  the  right  to 
of  the  State  covered  by  tiie  waters  of  Ae  lafca 

BUnoik  CenL  B.  do.  v.  Budtm',  14  DL  SR 

The  city  ordinance  was  mcccpuA  by  l^  nA 
road  companv.  The  title  to  kod  is  not  loit  by 
leaving  it  in  its  natural  state  without 
ment 

Boetan  ▼.  LeOraw,  58  U.  8.  17 
486  (15:  118, 122);  Barclay  ▼.  HmmB,  SI  U.  & 
6  Pet  498,  504,  505  (8:  477,  479.  4801 

Piers  1,  2  and  8  were  baBt  esstof  pierQ 
with  the  approval  of  the  War  DepartaenL 

This  license  is  to  be  accepted  as  cuhlIimii 
evidence  that  the  works  do  not  obrtrvci  tie 
public  right  of  navieation,  but  are  adviB- 
tageous  to  the  uses  tor  which  the  harlior  k 
designed,  and  is  in  itself  saffideotto  Jiari'j 
theii  erection. 

Pennsylvania  v.  WheeUng  S  BiBridpe  (^ 
59  U.  8.  18  How.  421  (15:  485);  S^ma  * 
Una  V.  Georgia,  93  U.  8.  4  0S&i  782-;  ITi 
sin  V.  Duluth,  96  U.  8.  879  (24:  668); 
ippi  AB.  B  Boom  Co.  v.  Pmtttrm*.  96  U.  S 
409  (25:  208);  Stockton  ▼.  Baltimere  ^S.  J 
B.  Co.  82  Fed.  Hep.  9;  Mimimifpi 
Bndge  Co.  v.  Lonergan,  91  HL  506. 

They  are  not  re^irded  in  law  as  ' 
upon  the  public  rieht,  but  as  useful 
calculated  to  further  the  pobbc 
water,  and  impliedly  licensed  by  the 

Button  V.  Strong,  66  U.  a  1  Black.  31(17. 
29);  SL  Paul  dt  P.  B.  Co.  ▼.  Sekurmeur.  74  U. 
8.  7  Wall.  272  (19:  74);  Taies  v.  Jfatenfar. 
77  U.  8. 10  Wall.  497  (19:  964);  AOee  ▼.  SerA 
western  U.  Packet  Co.  88  U.  a  21  WtH  M 
(22:  619);  Bam^  v.  Keokuk,  84  U.  S.  SM  (M 
224);  Cohn  v.  Wausau  Boom  Gpl  47  Wh.  81< 
Clements  v.  Bums,  48  N.  H.  617.  SSL 

The  railroad  company's  title  to  all  ^s  hai 
it  had  reclaimed  from  the  land  lying  eMi  «f 
the  west  line  of  the  railway  in  fcactiooal  »>r 
tions  ten  and  fifteen,  was  oooiimMd  by  iki 
Act  of  April  16, 1869. 

Strother  ▼.  Lucas.  87  U.  a  18  Pk.  411  (lb 
1187);  Orignon  t.  Aetor,  48  U.  8  S  Hmt.  » 
(11:  288);  i^A  v.  Carter,  98  U.  a  78  A 
807);  Morrow  v.  Whitney,  95  U.  8.  551  (M:  4X. 

By  the  same  act  a  further  jmat  w  maoe 
to  the  railroad  company  of  all  the  zMi  «b4 
title  of  the  8tate  of  lUniolB  in  and  to  tte  m^ 
merged  land  constituting  the  txd  «f  Lekir 
Michigan,  and  lying  east  of  tbe  tracks  sad 
breakwater  of  the  IlliDob  Oentral  Baflroad 
Company,  for  the  distance  of  one  mile  aad  ht 
tween  the  south  line  of  the  south  pier  unia<ti< 
eastwardly,  and  a  line  exteodrd  eaMvatd  tmm 
the  south  hne  of  lot  21 . 

The  Legislature  intended  to  traasfer.  bv  tka 
Act,  all  the  proprietary  interest  which  the^tat 
had  in  the  granted  premises  to  tbe  taihuat 
company.  The  wonts  used  in  the  wruott 
clause  are  words  of  present  graat  aM  km^on 
an  immediate  transfer  of  title. 

Schulenberg  t.  Barriman,  88  U.  a  SI  WaL 
44  (22: 551);  Leavenworth,  L  S  O.  R.  f^  ^ 
United  States.  92  U.  a  788  (26:6U^ 5t  J^ 
MhdB.  C.  B  Co.  V.  BaldHim,  1(»  U.  &  IS» 
(26:578);  Wright  v.  Boeeherry,  121  U.  S  «* 
80:1089);  Deseret  SaU  Cb.  ▼.  Tmrfey.  I4S I 

.241(85:999.) 
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nriie  acceptance  of  a  1eg:is]ative  or  other 
rant  to  a  corporatioD  v/Ul  be  presumed  on 
ery  slight  eviaence. 

jSniik  of  United  8tate9  v.  Dandridge,  26  U. 
L  12  Wheat.  64.  60-72  (6:  552.  554,  555); 
^ennsifltania  R.  Co,  ▼.  Keokuk  Jb  E.  Bridge 
7€>.  181  U.  S.  871.  882  (88:  157.  160) ;  Rotdi*9 
WTiarf  Co.  t.  Jvdd,  108  Mass.  ^24. 

JL  deed  does  not  derive  its  efficacy  as  a  con- 
rey a.oce  from  the  act  of  the  grantee  in  accept- 
^S»  ^^^  iiom  the  act  of  the  grantor  in  execut- 
ing it. 

T'Aomp$on  v.  Candor,  60  111.  244;  Dale  ▼. 
r^incoln,  62  HI.  22;  Gunnell  v.  Coekerill,  84 
111.  819;  CoTieordBank  v.  Bellis,  10  Cush.  276; 
Br€>ok9  V.  Mnrbury,  24  U.  8.  11  Wheat.  78 
(6:  423);  Grof>e  v.  Brien,  49  U.  8.  8  How.  429 
(12:  1142);  United  States  v.  Sehurz,  102  U.  8. 
378  (26:  167);  2  Morawetz,  Priv.  Corp. 
§5$  6^,  708a ;  Angell  &  Ames,  Priv.  Corp. 
§  173. 

The  repeal  of  the  act  of  April  16, 1869,  did 
not  divest  the  title  which  had  become  vested 
in  tLe  railroad  company,  a  grant  of  land  made 
by  a  State  and  accepted  by  the  grantee  is  an 
executed  contract,  within  the  protection  of 
that  clause  of  tb(*  Ck)nstitution  of  the  United 
Stales,  which  declares  that  no  State  shall  pass 
any  law  impairing  the  obligation  of  contracts. 
jrietcherY.Peck,  10  U.  8.  6  Cranch,  87  (8: 
162) ;  Von  Hoffman  v.  Qvinq/,  71 U.  8. 4  Wall. 
550  (18:408);  Terrett  Y.  Taylor,  18  U.  8.  9 
Cranch,  48(8:650);  Datis  v.  Gray,  83  U.  8. 
16  Wall.  203  (21:447);  HaU  v.  Wisconsin,  103 
U.  S.  5  (26:302);  Franklin  County  Grammar 
School  V.  Bailey,  10  L.  R.  A.  405,  62  Yt. 
467. 

No  State  can  deprive  any  person  of  property 
without  due  process  of  law. 

Railroad  corporations  are  within  the  pur- 
view of  this  provision. 

Santa  Clara  County  v.  Southern  Pae,  R,  Co, 
118  U.  8.  394  (80:118);  Minneapolis  A  St.  L. 
Jf.  Co.  V.  Beekwithj.  129  U.  8.  26  (32  :  585); 
CharlotU,  C.  d  A.  R.  Co.  v.  Gibbes,  142  U.  8. 
386  (35: 1051).  « 

The  company  still  holds  the  title,  unless  it 
shall  be  held  that  the  repealing  Act  was  "due 
process  of  law." 

Gift  of  land  or  other  property  completely  ex- 
ecuted is  irrevocable. 

A  donation  made  by  law  is  certainly  no  less 
valid  than  a  gift  inter  partes. 

Farrington  v.  Tennessee,  95  U.  8.  688  (24 : 
559);  Dartmouth  College  v.  Woodward,  17  U. 
8.  Wheat.  518  (2:429). 

The  enrolled  act  imports  absolute  verity, 
and,  therefore,  cannot  be  questioned. 

Field  V.  Clark,  143  U,   8.    649  (36:  294); 
Walnut  V.  Wade,  103  U.  8.  683  (26: 526);  Post 
V.  KendaU  County  Suprs.  105  U.  8.  667  (26  : 
1204). 
The  act  of  1869  is  a  public  act. 
Unity  V.  Burrage,  103  U.  8.  447,  454,  455 
(26:405,407);  Binkert  v.  Jensen,  94  IlL  291; 
Ferguson  v.  Ross,  126  N.  Y.  459. 

Each  State  has  the  right  to  dispose  of  its 
property  in  the  soil  under  navigable  waters  in 
any  manner  it  may  deem  proper. 

Weber  v.  State  Harbor  Comrs.  85  U.  8.  18 
Wall.  57(21: 798);  Hobokeny.  Pennsylvania  R. 
a>.  124U.  8.657  (31:543). 
No  one  but  the  State  could  object  that  the 
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company  was  holding  property  in  excess  of  its 
legitimate  necessities. 

Union  Nat.  Bank  of  St.  Louis  y.  Ifatthetrs, 
98  U.  8.  621  (25:  188) ;  Sehulenberg  v.  Harri- 
man,  88  U.  8.  21  Wall.  62  (22: 555). 

A  perfect  grant  of  land  may  be  made  by  law, 
without  the  issuing  of  a  patent  or  any  other 
documentary  evidence  of  title. 

Strother  v.  Lucas,  37  U.  S.  12  Pet.  454  (9: 
1154);  Grignon  v.  Astor,  43  U.  8.  2  How.  319 
(11:283);  Ryan  Y.Carter,  93  U.  8.  78  (23:807); 
Morrow  y.  Whitney,  95  U.  8.  551  (24: 456); 
Whitney  y.  Morrow,  112  U.  8.  693  (28: 871) ; 
Rutherford  v.  Greene,  16  U.  8.  2  Wheat.  196 
(4:  218);  Fremont  v.  United  States,  58  U.  8. 
17  How.  559  (15: 246). 

No  trust  was  attached  to  the  lands.  The 
State  could  not  rescind  its  grant  on  the  ground 
that  it  had  failed  to  perform  its  duty. 

American  Emigrant  Go.  v.  Adams  County, 
100  U.  8.  61  (25: 563);  Mills  County  y.  Burling- 
ton  dbM.  R.  R  Co.  107  U.  8.  567  (27:  578); 
Hagor  v.  Reclamation  Dist.  No.  108,  111  U.  8. 
701  (28:569). 

The  <:ity  of  Chicago  had  acquired  no  vested 
interest  in  the  submerged  land  lying  east  of 
the  breakwater  between  Randolph  street  and 
Park  row,  of  which  it  could  not  be  deprived 
by  the  Legislature. 

At  most,  it  held  a  naked  le^l  title  in  trust 
for  the  benefit  of  all  the  inhabitants  of  the 
State,  and  the  trust  being  publiei  juris,  it  was 
under  the  supreme  control  of  the  Legislature. 

Alton  Y.  Illinois  Transp.  Co.  12  111.  88,  52 
Am.  Dec.  479;  Stack  ▼.  East  St.  Louis,  85  111. 
377  (28 :  619);  Knegh  y.  Chicago,  86  111.  407 ; 
Lee  V.  Mound  Station,  118  HI.  805;  Chicago  v. 
Rumsey,  87  HI.  848;  PeopU  y.  Walsh,  96  HI.  232, 
36  Am.  Rep.  135;  Harris  y.  Whiteside  County 
Svprs.  105111.  445;  Lyman  v.  Gedney,  144  111. 
888, 55  Am.  Rep.  861 :  East  Hartford  v.  Hartford 
Bridge  Co.  61  U.  8.  10  How.  511(13 :5l8)if^. 
iwether  v.  Garrett,  102  U.  8.  472  (26  :  191);  Ho- 
boken  v.  Pennsylvania  R.  ^.124  U.  8.  657 
(81 :  648);  People  v.  Eerr,  27  N.  Y.  188. 

Riparian  rights  do  not  attach  to  any  lands, 
however  near,  which  do  not  extend  to  the 
water. 

Potomac  S.  3.  Co.  v.  Upper  Potomac  S.  B. 
Co.  109  U.  8.  672  (27 :  1070)  ;  SauUt  Y.  Shep- 
herd, 71  U.  8.  4  WalL502(l8:442j;Jftife»v.  /&• 
inois  Cent.  £  a>.  66  U.  8.  1  Black,  204  (17: 
158):  Jones  y.  Johnston,  69  U.  8.  18  How.  160 
(16:  320);  Bristol  v.  Carr<M  County,  95  lU.  84; 
Ck>uld,  Waters.  §  148. 

A  railroad  company  which  acquires  a  per- 
petual rii^ht  to  the  exclusive  use  and  posses- 
sion of  land  abuttine  upon  navigable  waters, 
is  also  entitled  to  enjoy  the  riparian  rights  in- 
cident to  the  land. 

Hnnford  y.  St.  Paul  &  D.  R.  Co.  43  Minn. 
104;  Godfrey  v.  Alton,  12  111.  80,  53  Am.  Dec. 
476;  Cook  v.  Burlington,  80  Iowa,  94,  6  Am. 
Rep.  649;  New  Orleans  y.  UniUd  StaUs,  85  U. 
8.  10  Pet.  662  (9  :  573);  Barney  y.  Keokuk,  94 
U.  8.  324  (24: 224). 

The  companv  is  the  lawful  owner  of  the  land 
bordering  on  the  lake  between  Park  row  and 
Sixteenth  street,  and  as  such  owner  has  all 
Uie  ordinary  rights  of  a  littoral  or  riparian 
proprietor  with  regard  to  the  adjacent  waters; 
it  stands  in  the  same  situation  with  respect  to 
sudi  rights  as  the  former  owner. 
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SiDindon  W.  W.  Oo.  t.  WUU  A  B.  Canal  Ifav, 
(Jo.luILl  Eng.  &  Ir.  App.  Cas.  897,  L.  R 
9  Cb.  App.  Cas.  461;  Eanford  ▼.  8L  Paul  d 
2>.  B.  Cb.  43  Minn.  104. 

Mr.  Jno.  N.  Jewett,  for  appeHant,  the 
niinois  Central  Railroad  Company: 

The  common  law  doctrine  in  respect  to  the 
ownership,  control  and  right  of  disposition 
of  land  under  tide  waters  prevails  in  this 
country  and  is  applicahle  to  the  Great  Nav- 
igahle  Lakes.  The  role  in  respect  to  all 
such  bodies  of  water  is,  that  the  title  and 
right  of  disposition  of  the  land  under  the 
waters,  within  their  respective  jurisdictions, 
are  vested  in  the  several  states  by  virtue  of 
their  sovereignty  as  such  states. 

Manchester  v.  Massachusetts,  139  XS.  8.  240 
(85:159);  Bmith  v.  Maryland,  59  U.  8. 18  How. 
71(15:269);  WCready  v.  Virginia,  94  U.  S. 
891  (24:  248);  Martin  v.  WaddeU,  41  U.  8.  16 
Pet  867  (10: 997);  Den  ▼.  The  Jersey  Co.  56  U. 
8.  15  How.  426  (14 :757) ;  Eardin  v.  Jordan. 
140  U.  8.  871  (85: 428);  Ooodtitle  v.  Kibbe,  50 
U.  8.  9  How.  471  (13: 220);  l>oe  v.  Bee^,  54  U. 
8.  18  How.  25(14:85);  Pollard  v.  Bagan,  44  U. 
8.  8  How.  212  (11 :  565) ;  Mumford  v.  Ward^ 
*  u>eU,  78  U.  8.  6  Wall.  486  (18 :  756) ;  Weber  v. 
State  Harbor  Comrs  85U.  S.  18  Wall.  57  (21: 
798);  8t.  Glair  County  v.  Lavingston,  90  (J.  8.  23 
Wall.  68  (28: 63);  Barney  v.  Keokuk,  94  U.  S. 
888  (24: 228);  The  Genesee  Chirf  v.  Fitzhugh,  53 
U.  8.  12  How.  448  (13: 1058). 

The  riparian  owner  has  the  right  to  connect 
his  shore  line  by  means  of  wharves,  piers  or 
docks,  vrith  the  waters  which  are  navigable  in 
fact. 

TaUs  v.  Milwaukee,  Tl  U.  8.  10  WaU.  497 
a9: 984);  Weber  v.  State  Barbw  dmrs.  85  U. 
8.  18  Wall.  57  (21: 798);  Button  v.  Strong,  66 
D.  8.  1  Black,  25  (17:80);  St.  PauldP  B.  Co. 
V.  Scliurmeier,  74  U.  8.  7  Wall.  272  (19: 74); 
WcUker  v.  Shepardson,  4  Wis.  486;  DelapUiine 
V.  Chicago  dt  N.  W.  B.  Co.  ^  Wis.  214;  2 
Bl.  Com.  261;  8  Kent,  Com.  428;  Gould,  Waters, 
§  155;  8  Washb.  Real  Prop.  ^iLovingston  v. 
St.  Clair  County,  64  HI.  56;  St.  Clair  County  v. 
Loving8Um,90TJ.  8.  23  Wall.  46-68(23:59-83). 

The  making,  certification,  acknowledgment 
and  recording  of  the  maps  and  plats  of  the 
subdivision  of  the  south  fraction  of  8ection  10, 
Town  39.  N.  R  14  East,  in  1889,  under  the 
name  of  ^*Fort  Dearborn  addition  to  Chicago" 
by  authority  of  the  United  8tates,  and  the  sale 
and  conveyance  of  all  the  lots  designated  upon 
that  map  or  plat,  divested  the  United  8tate8  of 
all  jurisdiction  and  authority  over  the  land 
which  soverei^ty  and  lurisdiction  thereby 
passed  to  the  State  of  Illinois  and  the  owner- 
ship of  the  lots  conveyed  passed  to  the  pur- 
chasers, and  the  title  to  the  streets,  alleys  and 
public  grounds  designated  on  the  plat,  passed 
to  city  of  Chicago,  m  trust  for  the  use  of  the 
public. 

The  same  results  as  to  title  and  ownership 
followed  from  the  platting  of  fractional  section 
15,  and  the  execution,  certification,  acknowl- 
edgment and  recording  of  the  plat  by  the  canal 
commissioners,  by  authority  of  an  Act  of  the 
Legislature  of  Illinois. 

The  sovereign  authority  of  the  State  over  the 
premises,  still,  however,  remained  unaffected 
by  the  subdivision  and  transfer  of  title. 

The  dty  of  Chicago  took  the  titie  of  the 

1080 


streets  and  pubUc  groniida  as  an 
State  for  local  govemmeot 

Every  power  of  a^ncy,  onexeciitad,  is  m/b^ 
ject  to  revocation,  either  exprenly  or  by  is- 
plication. 

Chicago  v.  Bumsqf,  87  DL  S55;  MmtfUtwm* 
dk  H.  Zinc  Co.  ▼.  LaSaUe,  117  IIL4U;  Arm 
V.  Whiteside  County  Suprs.  105  IlL  445;  E^ 
Bartfard  v.  Barnard  Bridge  a.  51  U.  &  *.v 
How.  511  (13:  518);  United  States  v.  Qffimef.n 
U.  8. 4  WaU.  535  (18:  408);  lOitMS  A  M.  CmmdL 
Trustees  ▼.  Eaten,  11  111.  554;  Bunitr  ▼.  JTi^ 
dleton,  18  Tl.  50;  Hunsaker  t.  B^rde^  5  OL. 
288;  Bailev  v.  New  York,  8  HUl,  SSL 

The  making  and  recording  of  the  pbli  cf 
fractional  section  15  addition  to  Chica^,  a:id 
of  Fort  Dearborn  addition  to  Cbicagn,  and  iLe 
sale  of  all  the  lots  in  those  addiiioot,  a  sc 
cordance  with  those  plats,  divested  iht  tatrntr 
owners,  although  they  were  the  Stale  m  oar 
case,  and  the  United  States  io  the  oUkt  caa^.  d 
all  their  right,  title  and  estate  as  iadiniW 
proprietors  in  said  additions,  iododi^  ike 
streets  and  public  grounds,  and  the  aovcmfmj 
and  Jurisdiction  of  the  United  Stales  ottt  tl« 
land  comprising  Fort  Dearborn  addition,  wm 
by  the  plat  and  the  lecord  of  it  and  ibe  «ale  </ 
the  lots,  absolutely  extinguished.  Is  tW 
making  and  recording  of  these  plats,  the  S^aic 
and  the  United  States  were  actiDg  as  (virft^ 
owners,  and  subject  to  the  law  to  ti»e 
tent  that  a  citizen  would  be. 

Dvbuque  v.  Maloney,  9  Iowa,  450;  CVwiai 
V.  White,  31  U.  8.  6  Pet  431  (8:  4SS :  &»4« 
V.  Portland,  8  B.  Mon.  233;  Litingstof*  t.  ^rm 
York,  8  Wend.  106;  Wyman  v.  Nem  7#r*.  H 
Wend.  487;  New  Orleans  v.  United  SUtn,  S  U. 
8.  10  Pet.  710  (9:  691). 

The  Act  of  the  general  assembly  of  April  14 
1869,  commonly  known  as  the  "Jjtka  Fmc 
Act"  was  a  valid  Act  of  legislation,  paased  n 
a  constitutional  way. 

Schuyler  County  Suprs.  ▼.  AmI^  25  US  ISU 
Wabash  B.  Co.  v.  Bughes,  88  lU.  174,  lA 

The  Lake  Front  Act,  coupled  with  the  a^ 
ceptance  of  it.  made  a  completed  mat,  ia  w^ 
cordance  with  its  terms,  taking  fmcx  %m  pm- 
senti. 

Butheffard  ▼.  Oreene,  15  U.  8.  %  WhesL  W 
(4:  218);  Barris  v.  Whiteside  Cemm^Smmn.  m 
DL  445;  Latalfe  v.  StroM,  89  III.  in 

The  necessity  of  the  Dllnois  Oeotral  RaOraatf 
Company  for  greater  accommodatloQa  for  ih* 
handling  of  its  business  at  the  Chirmso  iia'ifw 
most  be  conceded  under  the  testimooy.  Tt« 
necessity  is  not  affected  by  the  fad  that  eibi' 
lines  of  railroad  were  and  are  aooomaod«"«l 
80  far  as  practicable,  npos  its  itfsaal 
grounds. 

Chicago  d  W.  I.  B.  Ca.  v.  ntimms  Cr^L  r 
Co.  118  111.  156:  Chicago,  Rl.S  P.  B.Ck,i 
Smith,  111  111.  873;  Kip  ▼.  New  Y^rk  ^  A  £ 
Co.  67  N.  Y.  227;  Chicago,  R.  L^P.fL  Ce<  » 
Lake,  71  DL  888;  Chicago,  Rd  Q.  iZL  a  * 
Wilson,  17  DL  128;  /Ndb?nb  v.  SeaHam/* 
Pub.  M.  Co.  28  Eng.  L.  A  Eq.  US;  /W  ^ 
Heineberg,  40  Yt.  81;  Callaway  Mim.  d  Mf^  r> 
V.  Clark, 92 VLo. 906:  Philadeivkia,  W  «&£ 
Co.  V.  Williams,  54  Pa.  106;  P^rd  ▼.  Chteam  4 
N.  W.  R.  Co.  14  Wis,  610;  (Hd  OslMy  R  0^ 
V.  Efoans,  6  Gray,  35;  Moraweca.  PriT.  Oof 
§827. 

The  Act  of  tiM  Qeneral  hmem\Ar  of  As 
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:  ate  of  niinois,  of  April  15, 1878,  purporting 
repeal  ''The  Lake  Front  Act"  of  April  16. 
(C9,  was  absolutely  void,  and  did  not  and 
>uld  not  operate  to  divest  the  title  and  rigiits 
'  the  Illinois  Central  Railroad  Company, 
rsnted  to  it  by  the  earlier  Act,  the  provisions 
f  which  it  had  formally  accepted  and  acted 
l>on. 

Fletcher  v.  Pks*,  10  U.  8.  6  Cranch,  87 

ti   162);  New  Jersey  ▼.    Wilwn,  11   U.  8.  7 

ranch,  164  (8:  803);  TerreU  v.  Taylor,  18  U.  8. 

Orancb.  43(3:  650);  United  States  y.  Quiney, 

I   a.  8.  4  WaU.  635  (18:  403). 

JIfr.  John  S.  Miller,  for  city  of  Chicago: 

X.arge  expenditures  have  been  made  by  the 
ity  of  Chicago  in  the  improvement  of  its 
arbor. 

.£!^eanaba  db  L,  M,  Transp,  Co,  v.  Chicago, 
07  U.  S.  678  (27:  442). 

The  city  of  Chicago  is  the  owner  in  fee.  in 
-ust  for  the  public  uses  hereinafter  mentioneci, 
f  the  public  grounds  in  section  10,  south  of  the 
orth  line  of  Kandolph  street,  upon  the  shore 
f  the  lake,  and  in  section  15.  known  as  Lake 
*ark,  and  as  such  is  entitled  to  the  rights  of 
iparian  owners. 

The  public  grounds  in  section  10  were  ded- 
:*nted  as  such  by  the  proprietor,  the  United 
itaies,  by  the  plat  of  Fort  Dearborn  addition 
lade  by  Bircbard,  agent  of  the  War  Depart- 
aent. 

The  public  CToimds  in  question  upon  the 
bore  of  the  lake  in  section  15  were  dedicated 
\y  the  plat  of  the  canal  commissioners. 

Chicago  v.  Bumsey,  87  III.  348. 

The  titW  t\t  the  city  under  the  rule  in  Illinois, 
;xteDded  to  the  line  of  the  water  as  it  usually 
tood  when  free  from  disturbing  causes. 

,S?aman  v.  Smith,  24  111.  524. 

The  invasion  of  the  water  up  to  1852,  when 
be  Illinois  Central  Railroad  was  constructed, 
lid  not  change  the  ownership.  Where  the 
ihore  of  lake  or  sea  is  thus  suddenly  and  visibl  v 
(ubmerged  or  washed  away,  the  ownership  is 
lot  lost,  but  it  may  be  reclaimed  and  the  orig- 
nal  ownership  remain,  and  lapse  of  time  does 
lot  bar  the  rifl^ht. 

Mulry  V.  Norton,  100  N.  Y.  484;  Hale,  De 
Fure  Maris;  Hargrave,  Law  Tracts,  p.  15;  Jus- 
ioian,  lib.  IL  title  1,  g  24;  Hurmhai  Singh  v. 
Suxid  LootfAlikhan,  L.  R.  8  Indian  App.  28. 11 
ttoak,  Eng.  Rep.  113;  Boston  v.  Leorato,  58  U. 
3.  17  How.  m  (15:  118);  Hall,  8ea  8bore8. 
L80;  Barclay  v.  EbtDeU,  81  U.  S.  6  Pet.  498  (8: 
177);  PotomaeS.  B.  Co.  ▼.  Upper  Potomac  8.  B. 
Co.  109  U.  8.  684  (27:  1074). 

The  city  being  the  owner  of  the  shore,  has 
dl  rights  of  a  riparian  owner  and  its  owner- 
ship includes  any  additions  to  the  shore  made 
by  natural  accretions  or  bv  art  or  industry. 

Barclay  v.  Hoteell,  81  U.  8.  6  Pet  512  (8: 
482);  New  Orleans  v.  United  States,  85  U.  8. 
10  Pet.  662.  717  (9:  578,  594);  Barney  ▼.  Keo- 
kuk, 04  U.  8.  824  (24:  224);  Godfrey  v.  AUon, 
12  111.  29;  Chicago  Dock  4k  Canal  Co.  v.  Kinzie, 
93  111.  415;  Gould,  Waters,  §  157;  2  DiU.  Mun. 
Corp.  ii  634;  Newport  v.  Tayl(yr,  16  B.  Moa 
699.  607. 

T!)e  grant  to  the  city  of  Chicago  of  the 
power  to  establish  wharves  and  slips,  was  a 
grant  of  the  lands  upon  which  such  wharves 
and  slips  miffht  be  established. 

WUfiams  v.  New  York,  105  N.  Y.  486. 
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The  grant  of  power  to  the  city  by  the  Act  of 
1847,  to  build  the  breakwater  b  property 
right  which  is  within  constitutional  protec- 
tion. 

Totes  V.  Milwaukee,  77  U.  8. 10  Wall  497 
(19:  984):  Button  v.  Strong,  66  XT.  8.  1  Black, 
28  (17:  29);  Davenport  <ft  N.  W.  R.  Co.  t.  Ben- 
wick,  102  U.  8.  180  (26:  51);  Rowan  v.  Part- 
land,  8  B.  Mon.  282;  St.  Pavl  d  P.  R.  Co.  v. 
Schurmeier,  74  U.  8.  7  Wall  272  (19:  74). 

It  would  not  be  competent  for  the  Legislature 
to  grant  away  the  adjacent  soil  under  the  lake, 
to  a  private  person  or  corporation,  and  thus 
cut  off  the  riparian  right  of  the  shore  owner. 

Stevens  v.  Paterson  dt  N.  R.  Co.  84  N.  J.  L. 
533;  Keyport  db  M.  P.  S.  B.  Co.  v.  Fcmners 
Transp.  Co.  18  N.  J.  Eq.  516;  iMon  v.  Fish- 
mongers Co.  L.  R.  1  App.  Cas.  682,  672;  Poto- 
mac S.  B.  Co.  V.  Upper  Potomac  S.  B.  Co.  109 
U.  8.  683  (27:  1074). 

Public  rights  in  all  Jurisdictions  are  subject 
to  legislative  control. 

llolyoke  Water  Power  Co.  ▼.  Lyman,  82  U. 
S.  15  Wall.  500  (21: 133);  Munn  ▼.  lUinoU,U 
U.  8.  113  (24: 77);  Newton  v.  Mahoning  County 

100  U.  8.  548  (25:  710);  Stone  v.  Mtfsissippt, 

101  U.  8.  814  (25:  1079);  School  Trustees   v. 
Tatman,  13111.  80. 

As  to  cities,  their  private  rights,  interests, 
and  property  are  regarded  and  protected  the 
same  as  if  they  were  the  rights,  interests,  and 
property  of  individuals  or  private  corpora- 
tions. 

People  V.  Detroit,  28  Mich.  228:  Tovm  of 
Milwaukee  v.  City  of  Milwaukee,  12  Wis.  98; 
Jacksonville  v.  Jacksonville  R.  Co.  67  Dl.  540; 
Qrogan  v.  San  Francisco,  18  Cal.  59C;  New 
Orleans  v.  UniUd States,  85  U.  8.  10  Pet.  602 
(9:  573);  Pawlet  v.  Clark,  18  U.  8.  9  Cranch, 
292  (3:  785);  T^yrreU  v.  Taylor,  18  U,  8.  9 
Cranch,  48  (3:  650). 

The  city  of  Chicago,  as  riparian  proprietor, 
had  authority  to  erect  wharves  along  the  broad 
street,  levee  or  public  ground  upon  the  shore, 
which  was  dedicated  for  the  purpose  of  a  land- 
ing place  as  well  as  a  street  by  authority  of  the 
State. 

Atke  V.  Northwestern  U.  Packet  Co.  88  U.  8. 
21  Wall.  889  (22:  619);  Newport  v.  Taylor,  16 
B.  Mon.  699;  Rowan  v.  Portland,  8  B.  Mon. 
282;  Conway  v.  Taylor,  66  U.  8.  1  Black,  608 
(17:  191). 

The  Legislature  could  not  grant  away  to  the 
niinois  Central  Railroad  Company  the  soils  un- 
der the  navigable  waters  of  the  harbor  in  front 
of  this  ground. 

The  bed  or  soQ  of  navigable  waters  is  held 
by  the  people  of  the  8tate  in  trust  for  the  pub- 
lic uses  for  which  it  is  adapted,  subject  only  to 
the  rights  since  surrendered  by  the  Constitu- 
tion of  the  United  States. 

Moflrtin  v.  WaddeU,  41  U.  8. 16  Pet.  410  rlO: 
1012);  PMird  v.  Bagan,  44  U.  8.  8  How.  229 
(11:  579);  Barney  v.  Keokuk,  94  U.  8.  338(24: 
228);  MeCready  v.  Virginia,  94  U.  8.  894  (24: 
248). 

ffardin  ▼.  Jordan,  140  U.  8.  871  (35:  428); 
Oilman  v.  Philadelphia,  70  U.  8.  8  Wall.  725 
(18:  99);  Union  Depot  Street  R.  db  Tranrfer  Co. 
▼.  Brunmick,  81  Minn.  803. 

It  is  the  duty  of  the  State  to  preserve  unim- 

E aired  the  public  uses  for  which  such  soil  is 
eld. 
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Smith  ▼.  Maryland,  59  U.  8.  18  How.  75(15: 
271);  1  Yattel,  Nations,  chap.  20,  §  246;  Ar- 
nold  ▼.  Mundp,  6  N.  J.  L.  71. 

The  doctrine  which  draws  a  distinction  be- 
tween a  jfii«  privatum  and  ajtu  publicum,  can 
have  no  place  in  our  instituuons.  The  rights 
of  the  people  of  the  State  in  this  couot^— 
their  soverei^ty  and  lurisdiction  over  the  wa- 
ters—are not  governea  bv  the  common  law  of 
England  as  it  prevailed  in  the  colonies  before 
the  Revolution,  but  as  modiHed  by  our  own 
institutions. 

Martin  v.  WaddeU,  41  U.  8.  16  Pet.  410(10: 
1012);  Pollard  v.  Eagan,  44  U.  8.  8  How.  229 
(11:  578);  Gk)uld,  Waters,  §  82;  OoughY.BeU, 
21  N.  J.  L.  156. 

The  ownership  b^  the  people  of  the  State  of 
the  soils  under  navigable  waters  is,  in  its  nat- 
ure, entirely  different  from  the  title  to  the  pub- 
lic lands  or  the  demesne  of  the  sovereign  or 
State. 

Pollard  V.  Hagan,  44  U.  8.  8  How.  212  (11: 
565);  Wd>erY.  State  Harbor  Comrs.  85  U.  8. 18 
Wall.  57  (21:  798). 

In  this  country  the  right  or  ownership  of  the 
people  of  the  State  in  the  soils  under  naviga- 
ble waters  is  whoWyjus  puNieum  and  in  trust 
for  public  uses. 

Inst  lib.  II„  title  1,  §  5;  Brae  lib.  U..  folio 

7,  §  5r  Barker  v.  Batee,  13  Pick.  255. 

The  act  of  April  16, 1869,  did  not  constitute 
a  contract  between  the  State  of  Dlinois  and  the 
Illinois  Central  Railroad  Company  within  the 
meaning  and  protection  of  section  10,  article  1, 
of  the  Constitution  of  the  United  States,  pro- 
hibiting the  passage  of  laws  impairing  the  ob- 
li^tions  of  contracts;  and  did  not  invest  said 
railroad  company  with  such  property  rights  in 
the  soil  and  bed  of  the  lake  in  the  harbor  of 
the  city  of  Chicago,  which  is  covered  by  said 
act,  as  is  within  the  meaning  and  protection 
of  the  14th  Amendment  of  the  Constitution. 

Gherokeie  Nation  v.  Southern  Kansas  B.  Co. 
185  U.  S.  641  (84:  295). 

The  terms  of  the  act  itself  show  that  it  was 
a  public  act  for  public  purposes;  and  that  the 
railroad  company  held  thereunder  in  trust  for 
the  benefit  of  the  public,  and  not  for  its  own 
aggrandizement 

tiusquehanna  Canal  Co.  t.  Wright,  9  Watts 

The  soils  under  navigable  waters  being  held 
by  the  people  of  the  State,  dejure  eommuni,  in 
trust  for  the  common  use,  as  a  portion  of  their 
inherent  sovereignty,  any  act  of  legislation  af- 
fecting their  use  relates  to  the  Jus  publicum, 
and  flSfects  the  public  welfare.  It  is,  there- 
fore, the  exercise  of  the  police  power. 

East  Hartford  t.  Hartford  Bridge  Co.  51 U. 

8.  10  How.  511  (18:  518):  Butler  v.  Pennsyl- 
winia,  51  U.  8.  10  How.  402  (13: 472);  Newton 
V.  Mahoning  County,  100  U.  8.  648  (25:  710); 
Stone  V.  Mississippi,  101  U.  &  814  (25:  1079); 
Munn  V.  JUinois,  94  U.  8.  126  (24:  84);  Park- 
ersbnrg  v.  Brown,  106  U.  8.  501  (27:  244): 
Oitteens  Sav,  db  Loan  Asso.  of  Cleceland  t. 
Toj^,  87  U.  S.  20  Wall.  655  (22:  455). 

Railroads  are  established  primarily  for  the 
convenience  of  the  people  and  to  subserve  pub- 
lic ends. 

Cherokee  Nation  v.  Southern  Kansas  B.  Co. 
185U.  8.  657(84:802). 

8o  f  ar  as  they  are  public  highways,  they  are 
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subject  to  legislative 
highways. 

Chicago   d    N,    W.    B.    O.    ▼. 
140  m.  809;  FiBople  ▼.  FowlerUZC.  SI  K. 
287. 

The  charter  of  the  railroad  oompaay  and  tha 
act  of  1869  are  to  be  strictly  oooatnied  agii»c 
the  railroad  company. 

Stourbridge  Canal  Proprs.  ▼.  WkeeUif,  t  Buz^ 
&  Ad.  792;  Perrine  v.  Chemtpeaks  d  D.  Cma^ 
Co.  50  U.  S.  9  How.  172  (18:92). 

The  act  of  1869  oonfoa  do  antbority  ^od 
the  railroad  company  to  use  the  harbor  for 
railroad  purposes. 

NortliwesUm Fertilizer Ch.  t.  EbtdsP^rk^w: 
U.  8.  659  (24:1086);  Newtom  v.  MaAmu%f 
County,  100  U.  8.  548  (25: 710). 

The  granting  of  the  soQ  under  tke  navi^ 
ble  waters  does  not  carry  with  it  aoj  rigfai  v. 
build  constructions  ihereon. 

Treat  v.  Lord,  42  Me.  552, 96  Am.  Dec  »?. 
Com.  V.  Alger,  7  Cush.  53;  Stats  v.  &  Lku. 
1 10  HI.  851;  Simmons  v.  French,  25  Coaa.  UC 
Kimbaa  v.  Maepherson,  46  Cat  108. 

The  act  of  April  16.  1869,  was  wiihost  cna 
sideration,  and  was  a  nsere  licenae  revocable  *. 
the  will  of  the  Legislature,  if  it  mntbonwl  t^ 
railroad  company  to  make  any  private  oik  of 
the  bed  of  the  Isike. 

Philadelphia  d  Q.  F.  Pass,  JSL  OpTs  Atm.  Vt 
Pa.  123;  Johnson  ▼.  Crow,  87  Pa.  184;  siuq^ 
hanna  Canal  Co.  t.  Wright,  9  Watts  &  &  • 
Stevens  v.  Paterson  d  N.  B.  Ob,  U  S.  2.  L 
682. 

Grants  of  the  sovereign  are  to  be  cautamd 
strictly  against  the  grantee. 

The  B^cckah,  1  Bob.  C.  280;  Jf^raa  v.  Mr 
ami  County,  67  U.  8.  2  Blac^  732  a7:8tt. 
Passaic  d  H.  Bridge  Proprs.  t.  IbSoktm  Usi 
dlmp.  Co.  68  U.  8. 1  Waa  U«  a7:5nh  Jler 
V.  Minnesota  dN.W.  R  Os.im U.  8.  IBfadL 
858  (17: 147);  Com.  ▼.  Brie  d  Ni  £,  K  Os  T 
Pa.  859;  Northwestern  Fertiiinng  Cb.  v.  A* 
Park,  97  U.  S.  659  (24: 1086);  3««<m  v  Ms 
honing  County,  100  U.  8.  548  C35:710)i 

The  act  should  not  be  ooostmed  to  woik  i 
public  mischief. 

People  V.  Lambier,  5  Denk\  9;  SewSsm  v 
Maltoning  County,  supra  ;  Gms.  v.  Alter,  T 
Cush.  58;  Martin  t.  WaddeU,  41  U.  &  16 IV. 
867(10:997). 

The  repealing  act  ct  Aprfl  U,  18n.  w 
valid.    It  is  the  exerdse  of  the  pottee  povcr 

Com.  V.  Alger,  supra. 

The  encroachmenU  by  the  nUoofa  OesSa^ 
railroad  upon  the  navigable  waSen  of  Uh* 
Michigan,  east  of  the  line  laid  dowo  by  thecr 
dinance  of  June  14,  1^52,  near  the  mamik  c.' 
the  river,  and  those  south  of  12lb  stnct  ci 
tended,  which  were  built  for  mmd  hmst  ber% 
used  as  ndlroad  yards  and  for  cailroad  pc* 
poses,  and  extend  twyond  the  poiat  of  wsr^ 
bilitv  are  nuisancea. 

Stone  V.  Mississippi,  101  U.  8. 814(&  W:* 
Coosaw  Min.  Co.  v.  SouA  (kr^timm^  144  C.  ^ 
550  (86: 587). 

The  act  of  April  16,  1869,  wm  sot  aceer*' 
by  the  Illinois  Central  RaOrood  Ccmpsmj  pner 
to  the  constitution  of  niioois  of  1876,  soi  * 
was  repealed  and  annulled  by  tkot 
Uon. 

Hints  V.  Aopff,  92  HI.  406: 
nard,  14  HI.  419;  Chanes  ▼. 
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64  111.  66;  Cook  County  v.  Chicago  Jnduitrial 
School  Jar  QirU,  125  Dl.  540. 

The  right  of  way  given  by  tbe  charter  is  pre- 
samed  to  be  an  easement  or  mere  right  of  way, 
and  DOt  the  fee. 

Harbaek  y.  Boston,  10  Cush.  295;  Botiton 
Water  Power  Co.  v.  Boston  AW.  B.  Corp.  16 
Pick.  522. 

If  the  act  of  1869  !■  held  to  be  unconstitu- 
tioDfil.  it  follows  that  the  encroachments  made 
by  the  Illinois  Central  Railroad  are  nuisances 
and  tbey  must  be  abated.  And  this,  whether 
they,  in  fact,  obstruct  navigation  or  not. 

Atty.  Gen.  v.  Bicharda,  2  Anstr.  608;  AUy. 
Qen.  V.  Parmeter,  10  Price,  878,  412. 

Tbe  only  encroachment  which  the  owner  of 
land  on  tbe  shore  has  any  right  to  make  is  the 
right  to  build  wharves  and  piers  out  to  the 
point  of  navigability  for  the  purpose  of  prop- 
erly enjoying  the  nght  of  navigation  and  use 
of  'water  rights.  It  is  not  proper  to  fill  in  nav- 
igable water  to  make  railroad  vards  or  for  rail- 
road purposes.  And  the  right  ends  at  the 
point  of  navigability. 

Button  V.  Strong,  66  U.  a  1  Black,  28  (17: 
29);  8ands  v.  Manistee  Biver  Imp.  Co.  128  U. 
S.  288  (81: 149) ;  Goodrich  v.  Chicago,  20  111. 
445. 

Mr.  S.  S.  Gresoi7»  for  the  city  of  Chi- 
cago: 

Section  8,  of  the  company's  charter  does  not 
contemplate  that  by  virtue  of  it  the  railroad 
should  have  any  right  to  invade  the  navigable 
waters  of  the  State. 

The  grant  of  land,  waters,  etc,  belonging  to 
the  State  to  the  corporation  was  for  tbe  right 
of  way  and  use  for  the  purpose  of  a  railroad, 
as  contemplated  by  the  charter.  Between 
Randolph  street  and  Park  row,  the  railroad 
company  has  merely  a  right  of  way  under  its 
charter. 

The  railroad  companv  was  not  the  owner  of 

the  fee  of  this  right  of  way.    The  company 

acquired  this  property,  solely  as  a  right  of  way. 

Bvmsey  t.  New  York  d:  N.  E.  B,  Co.  114  N. 

Y.  428. 

Ac  this  time  the  city  of  Chicago  had  a  right 
to  wharf  and  build  docks  at  the  end  of  streets. 
A  grant  of  a  right  of  way  does  not  confer 
such  nor  similar  rights. 

Boston  Water  Power  Co.  v.  Boston  <fe  W.  B. 
Corp.  16  Pick.  512 ;  Harbaek  v.  Boston,  10 
Cusb.  295:  Gould,  Waters;  §  148. 

The  railroad  company  had  merely  an  ease- 
meni  or  right  of  wav  in  this  land,  which  nei- 
ther conferred  an v  riparian  rij^ht  upon  the  rail- 
road, nor  affected  such  right  in  the  owner  of 
tbe  land  over  which  the  right  of  way  ex- 
tended. 

Banks  v.  Ogden,  69  U.  8.  2  Wall.  57  (17: 
818). 

The  general  language  of  grant  in  the  charter 
was  not  sufficient  to  authorize  the  railroad 
company  to  enter  upon  any  of  this  public  prop- 
ertv  of  the  city  already  dedicated  to  another 
puolic  use. 

St.  Louis,  J.  dtC.B.  Co.  V.  Trustees  of  Inst, 
for  Blind,  43  III.  803. 

These  charter  powers  of  Chicago  include  the 
right  of  the  city  to  build  wharves  on  the  lake 
front,  or  the  east  side  of  Michigan  avenue. 

Potomac  8.  B.  Co.  v.  Upper  Potomac  8.  B. 
Co.  109  U.  S.  672  (27:  1070). 
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Where  a  dty  under  legislative  authority  to 
wharf,  has  constructed  its  wharves,  it  holds 
under  its  riparian  right,  and  the  right  of  pri- 
vate property  in  that  case  attaches.  ^ 

WiUiams  v.  New  York,  105  N.  Y.  419. 

This  water  front  was  dedicated  and  consid- 
ered as  a  public  landing  place. 

Such  a  purpose  in  the  dedication  of  this 
water  front  would  have  been  presumed  with- 
out the  direct  testimonv  on  the  point. 

Godfrey  v.  Alton.  12  111.  29;  BrooUyn  v. 
Smith,  104  ni.  429. 

The  abutting  lot  owners  have  a  right  to  insist 
upon  the  appropriation  of  property  d^icated 
to  a  specitic  public  use  in  accoidance  with 
such  dedication. 

First  Ewtnqelical  Church  Trustees  v.  Walsh, 
57  HI.  868,  869;  Maywood  Co.  v.  Maywood,  118 
HI.  61;  Moose  V.  Carson,  7  L.  R.  A.  648.  104 
N.  C.  481;  Matthiessen  ds  H.  Zinc  Co.  v.  Xa 
Salle,  117  111.  411;  Cincinnati  v.  White,  81  U. 
8.  6  Pet.  488  (8:  456);  Barney  v.  Keokuk,  94 
U.  S.  839  (24:  228);  New  Orleans  v.  United 
States,  85  U.  S.  10  Pet.  662  (9:  578);  Ligare  v. 
Chicago,  189  111.  46. 

The  right  of  adjacent  property  owners  to 
the  use  of  streets,  as  such,  is  fully  recognized 
in- 

Chicago  v.  Union  Building  Asso.  102  Dl.  879; 
Kane  v.  Ntin  York  Elev.  B.  Co.  11  L.  R.  A. 
640.  125  N.  Y.  164;  Bigney  v.  Chicago,  102  IlL 
64. 

The  vacant  space  on  this  plat  was  dedicated 
to  the  public  use  as  a  street  and  landing  place 
or  water  front;  and  by  virtue  of  that  dedica- 
tion, title  passed  to  the  municipality  impressed 
with  a  trust  in  favor  of  the  public  and  adjacent 
lot  owners. 

Meyer  v.  Teutopolis,  181  DL  552. 

Title  to  the  bed  of  navigable  waters  in  the 
Northwest  Territory  vesteaih  the  general  gov- 
ernment temporarily  upon  the  cession  from 
Virginia.  It  passed  to  the  several  states  as  to 
waters  within  their  borders  upon  the  admis- 
sion of  those  states  into  the  Union,  not  by 
grant,  but  by  operation  of  law.  The  Sti^te 
holds  title  to  such  land  subject  to  the  rights  of 
public  navigation,  subject  also  to  the  nparian 
rights  of  shore  owners,  and  as  to  the  land  un- 
der water  adjacent  to  the  lake  front,  subject  to 
the  rights  of  the  adjacent  lot  owners  to  have 
that  water  front  continued  as  a  public  land- 
ing. 

Seaman  v.  Smith,  24  HL  521 ;  Browne  v. 
Kennedy,  5  Harr.  &  J.  195;  Arneidv.  Mundy,. 
6  N.  J.  L.  1;  Martin  v.  WaddeU,  41  U.  S. 
16  Pet.  867  (10:  997). 

The  State  holds  title  to  tbe  bed  of  navigable 
waters  upon  a  public  trust,  and  no  alienation 
or  disposition  of  such  property  by  the  State 
which  does  not  recognize  and  is  not  in  execu- 
tion of  this  trust,  is  permissible. 

PoUard  v.  Hagan,  44  U.  8.  8  How.  212  (11: 
565);  Den  v.  The  Jersey  Co.  56  U.  S.  15  How. 
4^6  (14:  757);  Mumford  v.  WardweU,  78  U.  S. 
6  Wall.  428  (18:  766);  Weber  v.  StaU  Harbor 
Comrs.  85  U.  8.  18  Wall.  57  (21:  798);  Mc- 
Cready  v.  Virginia,  94  U.  8.  891  (24:  248); 
Barney  v.  Keokuk,  94  U.  8.  824  (24:  224); 
Manchester  ▼.  Massachusetts,  189  U.  8.  260 
(85:  165);  Smith  v.  Maryland,  59  XT.  8.  18 
How.  71  (15:  269);  Parker  v.  People,  111  111. 
681;  Stockton  t.  BaUimare  AN.  t.  B.  Co.  82 
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Fed.  Rep.  •;  Hardin  t.  Jordan,  140  U.  8.  871 
(86:  428);  Bmiih  t.  BoehuUr,  92  N.  Y.  468. 

It  cEDDOt  sell  them  so  as  to  depriTe  the  pub- 
lic of  their  enjoyment.  Nor  can  it  take  away 
riparian  rights,  except  for  public  ose,  and  by 
givins:  just  compensation. 

WiUon  T.  Welch,  12  Or.  858;  Lewis,  Em. 
Dom.  §  78;  MiOer  v.  MendenhaU,  8  L.  R.  A. 
89,  48  Minn.  95, 19  Am.  St  Bep.  219;  Boston 
Y.  Richardson,  105  Mass.  851. 

The  riparian  rights  of  shore  owners  is  a  val- 
uable properly  ri^ht  which  cannot  be  taken  or 
impaired  by  the  State  without  compensation. 

jbutton  V.  Strong,  66  U.  S.  1  Black,  23  (17: 
29);  8t,  Paul  lib  F.  R.  Co,  y.  Schurmeier,  74 
U.  S.  7  Wall.  272  (19:  74);  TatcsY.  MUtoaukee, 
77  U.  S.  10  Wall.  49T  (19:  984):  Wd)er  y.  StaU 
HarboT  Oomrs.  85  U.  S.  18  WaU.  57  (21:  798); 
J^.  Louis  y.  Ruts,  188  U.  S.  246  (84:  949); 
Union  Depot  Street  R,  d  Transfer  Co,  y.  Bruns- 
ioick,  81  Minn.  297;  Miller  v,  MendenhaU,  8L. 
R  A.  89,  48  Minn.  45,  19  Am.  St.  Bep.  219; 
Boston  V.  Richardson,  105  Mass.  851-861;  Rum- 
sey  V.  New  York  <fe  JT.  ^.  &  C%».  15  L.  R  A. 
618,  18a  N.  Y.  79-88. 

The  ri  j^ht  of  the  people  to  use  the  natural 
public  highways  of  the  State  is  jus  puUiea, 
and  cannot  be  taken  away  or  seriously  im- 
paired by  any  legislation  whatever. 

Smith  y.  Rochester,  92  N.  Y.  477;  Ledyard 
y.  Ten  Eyck.  86  Barb.  102;  Bedlow  y.  New 
York  Floating  Dry  Dock  Co.  112  N.  Y.  263. 

The  act  of  1869,  assuming  that  it  is  not  to 
be  treated  as  a  grant  of  land,  and  its  accept- 
ance by  the  railroad  company  did  not  create  a 
contract  between  the  State  and  the  railroad  com- 
pany which  could  not  be  impaired  by  subse- 
quent legislation,    v 

It  was  passed  upon  no  consideration  what- 
ever. 

The  cession  by  the  State  to  the  company  was 
purely  voluntary,  was  not  a  contract,  and  so 
far  as  this  clause  of  the  Federal  constitution  is 
concerned,  at  least,  is  entirely  revocable. 

Where  a  privilege  or  immunity  is  granted 
by  statute  after  the' incorporation  of  the  com- 
pany, it  may  be  withdrawn  by  the  Legislature 
at  pleasure,  unless  there  be  some  new  consid- 
eration to  support  iu 

ChriH  Church  v.  Philadelphia  County,  65  U. 
S.  24  How.  800  (16:  602);  Providence  Bank  v. 
BiUings,  29  U.  S.  4  Pet.  514  (7:  939);  Phalen 
v.  Virginia,  49  U.  S.  8  How.  168  (12:  1030); 
Tveker  v.  Ferguson,  89  U.  a  22  Wall.  527-674 
(22:  805-816);  Northwestern  Fertilieina  Co.  y. 
Hyde  Park,  97  U.  S.  659  (24: 1086);  Newton  y. 
Mahoning  County,  100  U.  S.  548-561  (25:  710- 
712);  Wheeling  dk  B.  Bridge  Co.  v.  Wheeling 
Bridge  Co.  188  U.  S.  287  (84:  967);  West  Wis- 
consin R.  Co.  v.  Trempealeau  County  Suprs.  98 
U.  S.  595  (28:  814);  Stons  y.  Mississippi,  101 
U.  S.  814  (25:  1079);  Pennsylvania  R.  Co.  y. 
Miller,  182  U.  S.  75  (83:  267);  Johnson  y. 
Crow,  87  Pa.  184;  Philadelphia  dk  O.  F.  Pass. 
R.  C<fs  App.  102  Pa.  128;  East  Saginaw  Salt 
Mfg.  Co.  v.  East  Saginaw.  80  U.  S.  18  WalL 
878  (20:  611). 

Mr.  George  Hant,  Atty.  Gen.,  of  the  State 
ol  r.linois,  for  the  State: 

The  so-called  lake  front  act  never  was  passed 
In  accordance  with  the  requirements  of  the 
constitution  of  said  State  in  force  in  1869,  and 
therefore  never  became  a  law. 
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Constitution  1848,  art  m,  SS  It,  S. 

This  bill  was  not  read  three  times  la  te 
house  or  senate  as  required  by  the  niiaoiiooA- 
sUtution  and  therefore  it  never  became  a  law. 
and  conferred  no  rights  upoo  the  nflraai 
company. 

This  DiU  was  never  read  aaeoottd  tine  iite 
senate. 

The  Journals  should  show  the  readiBCi  aid 
passage  of  a  law  by  a  oonstitatioiiar  voIl 
The  printed  statute  book  is  not  oonchane  si 
the  fact. 

TuTley  y.  Logan  County,  17  DL  151;  iV» 
eoU  v.  lUinois  dk  M.  Canal  Trustees,  19  QL 
827;  PeopU  v.  Stame,  85  DL  121;  RjysM  v. 
Lynch,  68  111.  163;  McCuOougkr.  State,  nlaL 
424. 

Where  a  bOl  has  not  been  read  on  three  sev- 
eral days  in  each  house,  as  required  by  tht 
Constitution,  it  fails  to  become  «  law. 

Ferguson  v.  Miners  db  Manufacturers  Bsa^ 
8  Sneed,  609. 

The  subject  of  the  act  was  not  expresnd  ia 
the  title,  as  required  by  the  Constitotion.   . 

Binev.  Weber,  81  HI.  288;  Jokneam  v.  Aspb. 
83  III  431;  PsopU  v.  Palatine  Highway  Omvi. 
53  Barb.  70;  Plummer  v.  Ptapie,  74  HL  811. 
People  v.  The  Institute  of  ProUeiani  De^m- 
esses,  71  111.  229.  ^ 

The  act  in  question  was  both  private  sad 
local 

Reed  v.  People.  1  L.  R  A.  324,  125  IB.  M. 

The  subject  of  the  extension  of  the  ccrpo- 
rate  powers  and  franchises  of  the  OliDoiBOBM^ 
ral  Railroad  Company  is  not  embraced  wiih 
in,  or  germane  to,  the*subject  expreaaed  k  tht 
title  of  that  act  as  it  finally  passed. 

NoHh  Chicago  C.  R.  Co.  v.  Ltike 
m.  208;  Devine  v.  Cook  County,  84  DL 

Declaring  the  same  to  be  a  public  act  daa 
not  make  it  so  in  a  constitutional  aenae. 

BelleviUe  dk  L  R.  Co.  v.  Qregory,  18  HL  «; 
Reed  v.  People,  125  lit  592. 

There  is  nothing  contained  hi  Ihe  body  of 
the  act  of  April  16.  1869,  which  pnrpocti  it 
extend  or  increase  the  corporate  powets  of  ikt 
Illinois  (Antral  Railroad  Company. 

Ohio  L.  Ins.  dk  T.  Co.  v.  DtboH^  97  U.  &  H 
How.  435  a4:  1005):  VandaU  v.  Bsmtk  &a 
Frandsco  Dock  Co.  40  Cal.  88. 

The  Illinois  Central  Railroad  Oospany  kai 
no  power  to  hold  these  submerged  landa. 

Re  Swigert,  119  RL  83;  lUinois  Oral.  R.rk,w. 
PeopU,  119  Rl.  137;  BankefAuausU  v.  SmHe. 
88  U.  S.  18  Pet.  587(10:  807);  Bem$9  v.  Knem^ 
er,  29  U.  S.  4  Pet.  Ifitf  (7:  813);  PHrHm  v, 
Chesapeake  dk  D.  OijiiiI  Cb.  60  U.  8. 9  How.  la 
(13:  92);  Huntington  v.  National  Sm9.  AuU 
^District  of  Columbia,  96  U.  &  889(S4:  TH^ 
Northwestern  FertUiting  Co.  ▼.  Byde  Airi,  T 
U.  S.  659  (24:  1036);  SeoHa  v.  Tkmuer.  m 
U.  S.  143  (26:  968r,  Thomae  v.  Weet  Jenm  & 
Co.  101  U.  a  71  (26:  960);  CatdweU  v.  Jte. 
88I1L418. 

The  general  powers  of  a  oorpocate  be^ 
must  be  restricted  by  the  nature  and  o^Jsotoai 
its  institution. 

Angell  &  Ames,  Priv.  Corp.  g  145:  Am^v. 
Knowler  and  Tkomae  v.  West  Jeney  K  Ck 
ttigra. 

The  right  to  erect  a  wharf  and  lo  mrive 
tolls  for  the  use  thereof  is  a  fraochisa. 

WiswaU  v.  Haa,S  Paige.  818»  S  L.  elia 
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The  Constitution  of  1870  repealed  all  exist- 
4x1^  charters  or  grants  of  special  privileges  to 
<x>rporatioD8,  wmch  were  not  accepted  within 
Cen  days  after  the  new  constitution  took  effect. 
^%7ize  V.  FwpU,  92  Bl.  406. ' 

There  was  no  acceptance  of  any  additional 
<rorporate  powers  under  the  Lake  Front  Act 
19^ t  bio  the  time  limited  by  the  constitution. 

CorporBto  meetings  cannot  be  held  outside 
of  the  State 

Any  acts  or  contracts,  attempted  to  be  exe* 
•exited  while  thus  met,  are  uUra  frires  and  ab- 
«olute1y  void. 

Field,  Priv.  Corp.  §248;  Wood's  Field,  Priv. 
•Corp.  Ss  216;  Wood,  Railway  Law,  §  189;  Mil- 
ter  Y,  Ewer,  27  Me.  617,  46  Am.  Dec.  619; 
f^rmtby  v.  Vermont  Copper  Min.  Co.  56  N.  T. 
«23;   AepinwiU  ▼.  Ohio  di  M.  B,  Co.  20  Ind. 
492,  88  Am.  Dec.  829:    Reiehtoald  v.  Commer- 
cial Hotel  Co.  106  HI.  440;  Freeman  v.  Maehiae 
Water  Bnoer  dt  M,  B.  Co.  88  Me.  848;  Wood  B. 
H .  Min.  Co.  V.  King,  45  Ga.  84;  Hittee  v.  Par- 
rish,  14  N.  J.  Eq.  880;  Angell  &  Ames,  Priv. 
Oorp.  §  498;  Chicago  C.  R.  Co.  ▼.  AUerton,  86 
U.  8.  18  Wall.  238  (21:  902^. 

Under  the  Constitution  of  1848  it  was  not 
oompetent  for  the  General  Assemblv  to  grant 
to  the  Illinois  Central  Company  the  title  to 
tbe  land  In  question  by  a  mere  legislative  act, 
-without  the  approval  of  the  Governor. 

Tbe  territory  within  the  dock  line  is  com- 
pletely under  the  control  of  tbe  State. 

Ehcanaha  cfc  L.  M,  Tramp.  Co.  v.  Chicago, 
107  U.  8  679  (27:  442);  WOeon  ▼.  Blackbird 
Oreek  Marsh  Co.  27  U.  8.  2  Pet.  245  (7:  412); 
dnited  States  Y.  Dvluth,  1  Dill.  469;  Parkere- 
burg  <fe  tr.  R.  Transp.  Co,  v.  Parkeribwrgh,  Wl 
XJ.  S.  691  (27:  584);  St.  Louis,  J.  db  C.  B.  Co. 
V.  Ti^tees,  48  HI.  808;  Mills,  Em.  Dom.  §46. 
The  act  ^d  1869  by  its  confirmatory  clause 
conferred  lao  new  right.  PerrineY,  CJCesapeake 
<&  D.  Canal  Co.  60  TJ.  8.  9  How.  172  (18:  92); 
lUinois  Cent,  B  Co.  y.  Irvin,  72  Dl.  452. 

Tbe  right  to  construct  wharves  and  piers  in 
the  navigable  waters  of  a  public  harbor  does 
not  pass  with  a  grant  of  the  submerged  land. 
The  authority  of  tbe  city  to  develop  the  harbor 
by  piers  has  not  been  taken  away,  nor  has  it 
been  deprived  of  its  riparian  rights  as  owner 
of  tbe  public  ground  in  front  of  the  harbor. 

Phear,  Water,  52;  Dickens  v.  Shaw,  Hall, 
Sea  8boreR,  App.  xlv.  p.  288 ;  People  v.  New 
Ta^'k  dk  S.  I.  Ferry  Co.  68  N.  Y.  71 ;  Lang- 
don  V.  Neic  York,  98  N.  Y.  144;  Bowman  v. 
Wathen,  2  McLean,  876:  Locktoood  v.  Wood,  6 
Q  B.  81;  WieiceU  v.  HaU,  8  Paige,  818,  8  L. 
ed.  168. 

The  proviso  to  the  act  does  not  give  the  right 
to  wharf  and  construct  piers  in  the  harbor  nor 
deprive  tbe  city  of  its  power  to  extend  streets 
as  piers,  nor  take  away  the  riparian  rights  of 
the  shore  owners. 

Mills  V.  St.  Clair  County,  7  111.  198;  Stour- 
bridge Canal  Proprs.  v.  Wheeley,  2  Bam.  & 
Ad.  792;  Perrine  v.  Chesapeake  S  2>.  Canal  Co. 
50  U.  8.  9  How.  172  (18:  92). 

Tbe  State  could  not  grant  exclnsive  owner- 
ship of  tbe  submerged  lands  held  by  the  State 
in  trust  for  the  public. 

Martin  v.  WaddeU,  41  U.  8.  16  Pet.  867 
a0:997);  Ben  v.  The  Jersey  Co.  66  U.S.  15 
How.  426  (14:  757);  Arnold  v.  Mundy.Q'N.  J. 
L.  1;  Gibbons  v.  Ogden,  22  U.  8.  9  Wheat.  1 
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(6:28);  People  ▼.  New  York  d  S.  Z  Ferry  Go. 
63  N.  Y.  71;  Parker  y.  Cutler  M.  Co.  20  Me. 
858. 

Whatever  wharflng  rights  and  franchises 
mav  have  passed  by  the  act  of  1869  were  re- 
called  bv  its  reoeal 

Christ  ChurSi  V.Philadelphia  County,  65  U. 
8.  24  How.  800  (16:  602);  Bast  Saginaw  Salt 
MJg.  Co.  V.  Eaxt  Saginaw,  19  Mich.  259,  80  U. 
8.  18  WaU.  878  (20:  611). 

A  license  not  acted  upon  is  revocable. 

Kamphouse  y.  Oaffner^  78  111.  459;  Foe?* 
wardY.Seely,llin.lfi7;  Forbes  v.  Bcdenseifer, 
74  m.  188;  Treat  v.  Lord,  42  Me.  552. 

Mr.  Justice  Field  delivered  the  opinion  of 
the  court: 

.  This  suit  was  commenced  on  the  1st  of 
March,  1888,  in  a  circuit  court  of  Illinois, 
by  an  information  or  bill  in  equity,  filed  by 
the  Attorney  (General  of  the  State,  in  the 
name  of  its  people,  against  the  Illinois  Cen- 
tral Railroad  Company,  a  corporation  created 
under  its  laws,  and  against  the  city  of  Chi- 
cago. The  United  States  were  also  named 
as  a  party  defendant,  but  they  never  appeared 
in  the  suit,  and  it  was  impossible  to  bring 
them  in  as  a  party  without  their  consent. 
The  alleged  grievances  arose  solely  from  the 
acts  and  claims  of  the  railroad  company,  but 
the  city  of  Chicago  was  made  a  defendant 
because  of  its  interest  in  the  subject  of  the 
litigation.  The  railroad  company  filed  its 
answer  in  the  state  court  at  the  first  term 
after  the  commencement  of  the  suit,  and 
upon  its  petition  the  case  was  removed  to 
the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois.  In  May 
following  the  city  appeared  to  the  suit  and 
filed  its  answer,  aamittine  all  tlie  allc^tions 
of  fact  in  the  bill.  A  subsequent  motion  by 
the  complainant  to  remaud  the  case  to  the 
state  court  was  denied.  lUinois  v.  Illinois 
Cent.  B.  Co.,  16  Fed.  Rep.  881.  The  plead- 
ings were  afterwards  altered  in  various  par- 
ticulars. An  amended  information  or  bill 
was  filed  by  the  Attorney  Gleneral,  and  the 
city  filed  a  cross  bill  for  affirmative  relief 
against  the  State  and  the  company.  The  lat- 
ter appeared  to  the  cross  bill  and  answered 
it,  as  did  the  Attorney  Gleneral  for  the  State. 
Each  party  has  prosecuted  a  separate  appeal. 

The  object  of  the  suit  is  to  obtain  a  judi- 
cial determination  of  the  title  of  certain 
lands  on  the  east  or  lake  front  of  the  city  of 
Chicago,  situated  between  the  Chicago  river 
and  Sixteenth  street,  which  have  Geen  re- 
claimed  from  the  waters  of  the  lake,  and  are 
occupied  by  the  tracks,  depots,  warehouses, 
piers,  and  other  structiires  used  by  the  rail- 
road company  in  its  business ;  and  also  of 
the  title  claimed  by  the  company  to  the 
submerged  lands,  constituting  the  bed  of  tbe 
lake,  lying  east  of  its  tracks,  within  the 
corporate  limits  of  the  city,  for  the  distance 
of  a  mile,  and  between  the  south  line  of  the 
south  pier  near  Chicago  river  extended  east* 
waidly,  and  a  line  extended,  in  the  same 
direction,  from  the  south  line  of  lot  21  near 
the  company's  round  house  and  machine 
shops.  The  determination  of  the  title  of  the 
company  will  involve  a  consideration  of  its 
right  to  construct,  for  its  own  business,  as 

108ft 


[433] 


[434] 


887-476 


SUFBEME  COUBT  OF  THB  CJnITBD  8tA' 


1435] 


well   as  for  public  convenience,   wharves, 
piers,  and  docks  in  the  harbor. 

We  agree  with  the  court  below  that,  to  a 
clear  understanding  of  the  niunerous  ques- 
tions  presented  in  this  case,  it  was  necessary 
to  trace  the  history  of  the  title  to  the  several 
parcels  of  land  claimed  by  the  company. 
And  the  court,  in  its  elaborate  opinion, 
lUinois  V.  Illinois  Cent.  B,  0>. ,  83  Fed.  Rep. 
730,  for  that  purpose  referred  to  the  legisla- 
tion of  tlie  United  States  and  of  the  State,  and 
to  ordinances  of  the  city  and  proceedings 
thereunder,  and  stated,  with  great  minute- 
ness of  detail,  every  material  provision  of 
law  and  every  step  taken.  We  have  with 
ga>at  care  gone  over  the  history  detailed  and 
arc  satisfi^  with  its  entire  accuracy.  It 
would,  therefore,  serve  no  useful  purpose  to 
repeat  what  is,  in  our  opinion,  clearly  and 
fully  narrated.  In  what  we  may  say  of  the 
rights  of  the  railroad  company,  of  the  State, 
and  of  the  city,  remaining  after  the  legisla- 
tion and  proceedings  taken,  we  shall  assume 
the  correctness  of  that  history,    d 

The  State  of  Illinois  was  admitted  into  the 
Union  in  1818  on  an  equal  footing  with  the 
original  states  in  all  respects.  Such  was 
one  of  the  conditions  of  the  cession  from 
Virginia  of  the  territory  northwest  of  tiie 
Ohio  river,  out  of  which  the  State  was 
formed.  But  the  equality  prescribed  would 
have  existed  if  it  had  not  been  thus  stipu- 
Ijited.  There  can  be  no  distinction  between 
the  several  states  of  the  Union  in  the  char- 
acter of  the  jurisdiction,  soverei^t^,  and 
dominion  which  they  mav  possess  and  exer- 
cise over  persons  and  subiects  within  their 
respective  limits.  The  boundaries  of  the 
State  were  prescribed  by  Congress  and  ac- 
cepted by  the  State  in  its  original  constitu- 
tion. They  are  given  in  the  bill.  It  is 
sufficient  for  our  purpose  to  observe  Uiat  iJiey 
include  within  their  eastern  line  all  that 
portion  of  Lake  Michigan  lying  east  of  the 
main  land  of  the  State  and  the  middle  of  the 
lake  South  of  latitude  forty-two  degrees  and 
thirty  minutes. 

It  is  the  settled  law  of  this  country  that 
the  ownership  of  and  dominion  and  sover- 
eignty over  lands  covered  by  tide  waters, 
within  the  limits  of  the  several  states,  be- 
long to  the  respective  states  within  which 
they  are  found  with  the  consequent  right  to 
use  or  dispose  of  any  portion  thereof,  when 
that  can  oe  done  without  substantial  impair- 
ment of  the  interest  of  the  public  in  the  wat- 
ers, and  subject  always  to  the  paramount 
right  of  Congress  to  control  their  navigation 
so  far  as  may  be  necessary  for  the  regiuation 
of  commerce  with  foijeign  nations  and  among 
the  states.  This  doctrine  has  been  often  an- 
nounced by  this  court,  and  is  not  ques- 
tioned by  counsel  of  any  of  the  parties.  Pot- 
Utrd  V.  Hagan,  44  U.  S.  8  How.  213  [11 : 
5B5] ;  Web&r  v.  Board  of  State  Harbor  Comre. 
85  U.  S.  18  Wall.  67  [21:  798J. 

The  same  doctrine  is  in  this  country  held 
to  be  applicable  to  lands  covered  by  fresh 
water  in  the  Great  Lakes  over  which  is  con- 
ducted an  extended  commerce  with  different 
states  and  foreign  nations.  These  lakes  pos- 
sess all  the  general  characteristics  of  open 
teas,  except  m  the  freshness  of  their  waters, 
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and  in  the  absence  of  the  ebb  and  flov  d  ti. 
tide.     In  other  respects  they  are  inlmad  kw^ 
and  there  is  no  reason  or  principle   lor  tL' 
assertion  of  dominion  and  sovereinty  or^-r 
and  ownership  by  the  State  of  laD&  oovcr*^: 
by  tide  waters  that  is  noi  eqnallj'  appli 
cable  to  its  ownership  of  and  doaunioa  sad 
sovereignty  over  lands  covered  by  tfae  baix 
waters  of  these  lakes.    At  one  tune  tfae  ei 
istence  of  tide  waters  was  deemed  fwmmt\%\ 
in  determininflT  the  admiralty  JorisdlcCkMi  of 
courts  in  England.     That  oclctriiie  is  warn 
repudiated  in  this  country  as  whollT  ia^ 
plicablc  to  our  condition.     In  Englaad  t&^ 
ebb  and  flow  of  the  tide  constitate  tfae  legi.' 
test  of  the  navig^ability  of  waters.    Tfatr*- 
no  waters  are  navigable  in  fact,  at  lesst  i 
any  ^reat  extent,  which  are  not  sabject  u> 
the  tide.    There,  as  said  in  tfae  caae  of  TU 
Geneeee  Chief  v.  FUzhvgh,  53  U.  8.  12  How 
143,  455  [18:   1058,  1063],  **tide 
navigable  water  are  synonymooa 
tide  water,  with  a  few  small  and 
tant  exceptions,  meant  nothing 
public  rivers,  as  oontradistinraisfaed  fna 
private  ones ;"  and  writers  on  toe  tobjeet  of 
admiralty  jurisdiction  *took  tfae  ebb  Md 
flow  of  the  tide  as  the  test,  becan»  It  wae 
a  convenient  one,  and  more  casUr  defer 
mined  the  character  of  the  rirer.     Benoe  tb^ 
establi^ed  doctrine  in  England,  tfaat  tfae  ad> 
miralty  jurisdiction  is  confined  to  tfae  cbfc 
and  flow  of  the  tide.    In  other  wonli^  It  is 
conflned  to  public  navigable  waten.* 

But  in  this  country  the  caae  is 
Some  of  our  rivers  are  navigable  for 
distances  above  the  flow  €i  tfae  tide :  ~ 
for  hundreds  of  miles,  br  tfae 
sels  used  in  commerce.  As  aaid  In 
cited:  ^'There  is  certainly  noOdn^  in  ibr 
ebb  and  flow  of  the  tide  tfaat  makes  ibr 
waters  peculiarly  suitable  for  admiralty  jsr* 
isdiction,  nor  anything  in  tfae  nhagncr  of  » 
tide  that  renders  it  unfit.  If  it  is  a  poblic 
navigable  water,  on  which  oommeroe  la  cv> 
ried  on  between  different  states  cr  aattea 
the  reason  for  the  jurisdiction  Is  pRciadr 
the  same.  And  if  a  distinctioQ  is  made  m 
that  account,  it  is  merely  arbitrary,  vitk 
out  any  foundation  in  reason;  and,  Ind»i1. 
would  seem  to  be  inconsistent  wi^  iL* 

The  Great  Lakes  are  not  in  any  sMvri 
able  respect  affected  by  tfae  tide,  and  jti 
on  their  waters,  as  said  above,  s  Isrfe  esai 
merce  is  carried  on,  exceeding  ia  mamj  la 
stances  the  entire  ocnnmeroe  of  states  on  ibr 
borders  of  the  sea.    When  tfae  reason  of  ibr 
limitation  of  admiralty  Jurisdiction  in  Ear 
land  was  found  inapplioible  to  tfae  cnndinna 
of  navigable   waters   in  this  ooontry.  ibr 
limitation  and  all  its  incidents  were  d» 
carded.    So  also,  hj  the  common  W 
doctrine  of  the  dominion  over  and 
by  the  crown  of  lands  within  tfae 
der  tide  waters  is  not  foonded  upon  tbe  ex 
istence  of  the  tide  over  tfae  laada,  bm  m 
the  fact  that  the  waters  are  navigi^bkk  tidr 
waters  and  navigable  waters,  aa  already  mid 
being  used  as  synonymous  terms  In  E^^lani 
The  public  being  interested  in  tfae  oseof 
such  waters,  the  possession  by  privaSs  tndi 
viduals  of  lands  under  tfaem  oonld  not  W 
permitted  except  by  license  of  tktt  crovm. 
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'^pvlxich  could  alone  exercise  such  dominion 
over  the  waters  as  would  insure  freedom  in 
^li^elr  use  so  far  as  consistent  with  the  public 
int^erest.    The  doctrine  is  foimded  upon  the 
neoessity  of  preserving  to  the  public  the  use 
o:f  navigable  waters  from  private  interruption 
stud  encroadmient,  a  reason  as  applicable  to 
na^ieable  fresh  waters  as  to  waters  moved 
\yy    me  tide.    We  hold,  therefore,  that  the 
eslme  doctrine  as  to  the  dominion  and  sover- 
ei^nty  over  and  ownership  of  lands  under 
t±ke  navigable  waters  of  the  Great  Lakes  ap- 
plies, which  obtains  at  the  oonmion  law  as 
to    the  dominion  and  sovereignty  over  and 
o^^^nership  of  lands  imder  tide  waters  on  the 
l>OTder8  01  the  sea,  and  that  the  lands  are  held 
l>y  the  same  right  in  the  one  case  as  in  the 
otiier,  and  subject  to  the  same  trusts  and 
limitations.     Upon  that  theory  we  shall  ex- 
axnine  how  far  such  dominion,  sovereignty, 
a-nd  proprietary  right  have  been  encroached 
\xpon  by  the  railr(^  company,  and  how  far 
Hiat  company  had,  at  the  time,  the  assent  of 
tlie  State  to  such  encroachment,  and  also  the 
-v-alidity  of  the  claim  which  the  company  as- 
serts of  a  ri;rht  to  make  further  encroachmentn 
tliereon  by  virtue  of  a  grant  from  the  State 
in  April,  1869. 

The  city  of  Chicago  is  situated  upon  the 
southwestern  shore  of  Lake  Michigan,  and 
includes,    with    other    territory,    fractional 
sections  10  and  15,  in  township  39  north, 
ranee  14  east  of  the  third  principal  meridian, 
l>ordering  on  the  lake,  which  forms  their 
eastern  boundary.     For  a  lone  time  after  Uio 
or£[anization  of  the  city  its  narbor  was  the 
Ohicago  river,  a  small,  narrow  stream  open- 
ing into  the  lake  near  the  center  of  the  east 
and  west  line  of  section  10,  and  in  it  the 
shipping  arriving  from  other  ports  of  the 
lake  ana  navigable  waters  was  moored  or 
anchored,   and    along    it    were    docks    and 
wharves.    The  growth  of  the  city  in  subse- 
quent years  in   population,   business,   and 
commerce  required  a  larger  and  more  con- 
venient harbor,  and  the  United  States,   in 
view  of  such  expansion  and  growth,  com- 
menced the  construction  of  a  system  of  break- 
waters and  other  harbor  protections  in  the 
waters  of  the  lake  in  front  of  the  fractional 
sections  mentioned.     In  the  prosecution  of 
this  work  there  was  constructed  a  line  of 
breakwaters  or  cribs  of  wood  and  stone,  cover- 
ing the  front  of  the  city  between  the  Chicago 
river  and  Twelfth  street,  with  openings  m 
the  piers  or  lines  of  cribs  for  the  entrance 
and  departure  of  vessels,  thus  enclosing  a 
large  part  of  the  lake  for  the  uses  of  ship- 
ping and  conmiercc,  and  creating  an  outer 
harbor  for  Chicago.     It  comprises  a  space 
about  one  mile  and  one  half  in  length  m)m 
north  to  south  and  is  of  a  width  from  east  to 
]       west*  varying   from   one    thousand    to  four 
thousand  feet.     As  commerce  and  shipping 
expand,  the  harbor  will  be  further  extended 
towards  the  south,  and,  as  alleged  by  the 
amended  bill,  it  is  expected  that  the  necessi- 
ties of  commerce  will  soon  require  its  enlarge- 
ment so  as  to  include  a  great  part  of  the  en- 
tire lake  front  of  the  city.     It  is  stated,  and 
not  denied,  that  the  authorities  of  the  United 
States  have  in  a  general  way  indicated  a  plan 
for  the  improvement  and  use  of  the  harbor 

146  U.  S. 


which  lias  been  enclosed  as  mentioned,  by 
which  a  portion  is  devoted  as  a  harbor  of 
refuge  where  ships  may  ride  at  anchor  with 
security  and  within  protecting  walls,  and 
another  portion  of  such  enclosure  nearer  the 
shore  of  the  lake  may  be  devoted  to  wharves 
and  piers,  alongside  of  which  ships  may 
load  and  unload  and  upon  which  warehouses 
may  be  constructed  and  other  structures  erect- 
ed for  the  convenience  of  lake  commerce. 

The  case  proceeds  upon  the  theory  and  al- 
legation that  the  defendant,  the  Illinois  Cen- 
tral Railroad  Company,  has,  without  lawful 
authority,  encroached,  and  continues  to  en- 
croach, upon  the  domain  of  the  State,  and 
its  original  ownership  and  control  of  the 
waters  of  the  harbor  &nd  of  the  lands  there- 
under, upon  a  claim  of  rights  acquired  under 
a  grant  from  the  State  and  onii  nance  of  the 
city  to  enter  the  city  and  appropriate  land 
and  water  two  hundred  feet  wide  in  order  to 
construct  a  track  for  a  railway,  and  to  erect 
thereon  warehouses,  piers,  and  other  struct- 
ures in  front  of  the  city,  and  upon  a  claim 
of  riparian  rights  acquired  by  virtue  of 
ownership  of  lands  orginally  bordering  on 
the  lake  m  front  of  the  city.  It  also  proceeds 
against  the  claim  asserted  by  tlie  railroad 
company  of  a  grant  by  the  btate,  in  1869, 
of  its  right  and  title  to  the  submerged  lands, 
constituting  the  bed  of  Lake  Michigan  lying 
east  of  the  tracks  and  breakwater  of  the 
company,  for  the  distance  of  one  mile,  and 
between  the  south  line  of  the  south  pier  ex- 
tended eastwardly  and  a  line  extendi  in  the 
same  direction  from  the  south  line  of  lot 
twenty-one  south  of  and  near  the  machine 
shops  and  round-house  of  the  company ;  and 
of  a  right  thereby  to  construct  at  its  pleasure 
in  the  narbor  wharves,  piers,  and  other  works 
for  its  use. 

The  State  prays  a  decree  establishing  and 
confirming  its  title  to  the  bed  of  Lake  Mich- 
igan  and  exclusive  right  to  develop  and  im- 
prove the  harbor  of  Chicago  by  the  construc- 
tion of  docks,  wharves,  piers,  and  other 
improvements,  against  the  claim  of  the  rail- 
road company,  that  it  has  an  absolute  title 
to  such  submerged  lands  by  the  Act  of  1869, 
and  the  right,  subject  only  to  the  paramount 
authority  of  tiie  United  States  in  the  regula- 
tion of  conunerce,  to  fill  all  the  bed  of  the 
lake  within  the  limits  above  stated,  for  the 
purpose  of  its  business;  and  the  right,  by 
the  construction  and  maintenance  of  wharves, 
docks,  and  piers,  to  improve  the  shore  of  the 
lake  for  the  promotion  generally  of  commerce 
and  navigation.  And  the  State,  insisting 
that  the  company  has,  without  right,  erected 
and  proposes  to  continue  to  erect  wharves 
and  piers  upon  its  domain,  asks  that  such 
alleged  unlawful  structures  may  be  ordered 
to  be  removed,  and  the  company  be  enjoined 
from  erecting  further  structiu'es  of  any  kind. 

And  first  as  to  lands  in  the  harbor  of  Chi- 
cago possessed  and  used  by  the  railroad  com- 
pany under  the  Act  of  Congress  of  Septem- 
ber 20,  1850,  (9  Stat,  at  L.  466,  chap.  61) 
and  the  ordinance  of  the  city  of  June  14, 
1852.  By  that  Act  Congress  granted  to  the 
State  of  Illinois  a  right  of  way,  not  exceed- 
ing one  hundred  feet  in  width,  on  each  side 
of 'its  length,  through  the  public  lands,  for 
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the  construction  of  a  railroad  from  the  south- 
em  terminus  of  the  Illinois  &  Michigan 
Canal  to  a  point  at  or  near  the  Junction  of  the 
Ohio  and  Mississippi  rivers,  with  a  branch 
to  Chicago  and  anomer  via  the  town  of  Gkd- 
ena  to  a  point  opposite  Dubuque  in  the  State 
of  Iowa,  with  the  right  to  take  the  neces- 
sary materials  for  its  construction.  And,  to 
aid  in  the  construction  of  the  railroad  and 
branches,  bv  the  same  Act  it  ^ranted  to  the 
State  six  alternate  sections  of  land,  desig- 
nated by  even  numbers,  on  each  side  of  the 
road  and  branches,  with  the  usual  reserva- 
tion of  any  portion  found  to  be  sold  bv  the 
United  States,  or  to  which  the  right  of  pre- 
emption had  attached  at  the  time  the  route 
of  Uie  road  and  branches  was  definitely  fixed, 
in  which  case  provision  was  made  for  the 
selection  of  equivalent  lands  in  contiguous 
sections. 

The  lands  granted  were  made  subject  to  the 
[440]  disposition  of  the  Legislature  of  tiie  State ; 
and  it  was  declared  that  the  railroad  and  its 
branches  ^ould  be  and  remain  a  public  high- 
way for  the  use  of  the  crovemment  of  the 
United  States,  free  from  toll  or  other  charge 
upon  the  transportation  of  their  property  or 
troops. 

The  act  was  formally  accepted  by  the  Leg- 
islature of  the  State  February  17,  1851. 
Laws  of  1851, 192, 198.  A  few  days  before, 
and  on  the  10th  of  that  month,  the  Illinois 
Central  Railroad  Company  was  incorporated. 
It  was  investec^  generally  with  the  powers, 
privileges,  immmiities,  and  franchises  of  cor- 
porations and  specifically  with  the  power 
of  acquiring  by  purchase  or  otherwise,  and 
of  holding  and  conveying  real  and  personal 
estate  which  might  be  n^ful  to  carry  into 
effect  fully  the  purposes  of  the  act. 

It  was  also  authorized  to  survey,  locate, 
construct,  and  operate  a  railroad,  with  one 
or  more  tracks  or  lines  of  rails,  between  the 
|K>ints  designated  and  the  branches  men- 
tioned. And  it  was  declared  that  the  com- 
pany should  have  a  right  of  way  upon,  and 
might  appropriate  to  its  sole  use  and  con- 
trol, for  the  purposes  contemplated,  land 
not  exceeding  two  hundred  feet  in  width 
throughout  its  entire  length ;  and  might  en- 
ter upon  and  take  possession  of  and  use 
any  lands,  streams,  and  materials,  and  of 
every  kind,  for  the  location  of  depots  and 
stopping  stages,  for  the  purpose  of  construct- 
ing bridges,  dams,  embankments,  engine- 
houses,  shops,  and  other  buildings  necessary 
for  completing,  maintaining,  ana  operating 
the  road.  All  such  lands,  waters,  materials, 
and  privileges  belonging  to  the  State  were 
granted  to  the  corporation  for  that  purpose ; 
and  it  was  provided  that,  when  owned  by  or 
belonging  to  any  person,  company,  or  cor- 
poration, and  they  could  not  be  obtained  by 
voluntary  grant  or  release,  the  same  might 
be  taken  and  paid  for  by  proceedings  for  con- 
demnation as  prescribed  oy  law. 

It  was  also  enacted  that  nothing  in  the  Act 
should  authorize  the  corporation  to  make  a 
location  of  its  road  within  any  city  without 
[441]  11^0  consent  of  its  common  council.  This 
consent  was  given  by  an  ordinance  of  the 
common  council  of  Chicago,  adopted  June 
14,  1859.    By  its  first  section  it  granted  per- 
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mission  to  the  compaDj  to  lay  down, 
struct,  and  maintain  within  the  limits  ai  ihc 
city,  and  along  the  margin  of  tfae  lalce  with- 
in and  adjacent  to  the  same,  a  railroed,  wixi 
one  or  more  tracks,  and  to  openle  the  mmt 
with  locomotive  engines,  and  cus^  nmkr 
such  rules  and  regulations,  with  rrfercBCg  to 
speed  of  trains,  the  receipt,  Miekeepia^ 
and  delivery  of  freight,  and  mamagaaeaa 
for  the  accommodation  and  convey ance  of 
passengers,  not  inconsistent  with  tat  poblic 
safety,  as  the  company  might  from  tme  to 
time  establish,  and  to  have  the  li^it  d  way 
and  all  powers  incident  to  and  aeoeaur 
therefor  in  the  manner  and  upon  the  foUcm- 
ing  terms  and  conditions,  namely,  thai  the 
road  should  enter  the  city  at  or  near  the  inter* 
section  of  its  then  southern  boundary  with 
Lake  Michigan,  and  follow  the  shore  oa  at 
near  the  margin  of  the  lake  northerly  to  thp 
southern  bounds  of  the  open  space  ^k>wb  a* 
Lake  Park,  in  front  of  canal  seetion  fifteec 
and  continue  northerly  across  the  open  fpaor 
in  front  of  that  section  to  such  groond^  ** 
the  company  might  acquire  bK^een  ti« 
north  line  of  Randolph  street  and  the  Chica^ 
river,  in  the  Fort  Dearborn  addition,  u;Hd 
which  grounds  should  be  located  the  dc^< 
of  the  railroad  company  within  the  dtr.  «&•: 
such  other  buildings,  slips,  or  appaiaipas  tf 
mig[ht  be  necessary  and  coovenieot  for  n» 
business.  But  it  was  understood  that  thr 
city  did  not  undertake  to  obtain  for  tfae  ocn- 
pany  any  right  of  way,  or  other  ripst,  pnr< 
liege,  or  easement,  not  then  in  its  powr 
to  grant,  or  to  assume  any  liability  or  n- 
sponsibility  for  the  acts  of  the  compaBT.  It 
also  declared  that  the  company  might'  est*  * 
upon  and  use  in  perpetuity  fen"  its  line  f 
road  and  other  works  necessary  to  protect  tb^ 
same  from  the  lake,  a  width  of  three  hnndjv^ 
feet  from  the  southern  boundary  ot  the  pub- 
lic ground  near  Twelfth  street,  to  the  oortL 
em  line  of  Randolph  street^  /Bbe  inner  or 
west  line  of  the  ground  to  be  not  leas  thaa 
four  hundred  feet  east  from  the  west  liat  of 
Michigan  avenue,  and  parallel  thereto;  ml 
it  was  authorized  to  extend  its  wofks  aad 
fill  out  into  the  ]ake*to  a  point  in  tfae  i«oih- 
em  pier  not  less  than  four  hundred  feet  av< 
from  the  then  east  end  of  the  same,  tbmcr 
parallel  with  Michigan  avenue  to  tfae  Di«th 
side  of  Randolph  street  extended ;  bat  it  wh 
stated  that  the  common  couiK^il  did  not  cmt 
any  right  or  privilege  beyond  the  Vnnii^ 
above  specifiea,  nor  beyond  tV  line  t^*. 
might  be  actually  occupied  by  .die  vofks  U 
the  company.  ^ 

By  the  ordinance  the  company  was  reqainti 
to  erect  and  maintain  on  the  western  or  Isaer 
line  of  the  ground  pointed  out  for  its  au:a 
tracks  on  the  lake  snore  such  suitable  walU 
fences,  or  other  sufficient  works  as  wroc'J 
prevent  animals  from  straying  upon  or  i*^ 
structing  its  tracks,  and  secure  peiams  aad 
property  from  danger ;  and  to  ooostract  nek 
suitable  gates  at  proper  places  at  tfae  cwb^^ 
the  streets,  which  were  uien  or  might  tfarrr^ 
after  be  laid  out,  as  required  by  the  commia 
council,  to  afford  safe  access  to  the  ULt 
and  provided  that,  in  the  case  of  tfae  coa 
struction  of  an  outside  harbor,  strrets  MitcM 
be  laid  out  to  approach  the  same  in  tfae 
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er  provided  by  law.    The  company  was 

I  so  required  to  erect  and  complete  within 
xree  years  after  it  should  have  accepted  the 
rdinance,  and  forever  thereafter  maintain, 

continuous  wall  or  structure  of  stone  ma- 
3nry,  pier-woik,  or  other  sufficient  material, 
f  regular  and  sightly  appearance,  and  not 
3  exceed  in  height  the  general  level  of 
lichigan  avenue,  opposite  thereto,  from  the 
orth  side  of  Randolph  street  to  the  southern 
ound  of  Lake  Park,  at  a  distance  of  not  more 
ban  three  himdred  feet  east  from  and  par- 

II  el  with  the  western  or  inner  line  of  the 
ompany,  and  continue  the  works  to  the 
outhem  boundary  of  the  city,  at  such  dis- 
ance  outside  of  the  track  of  the  road  as 
Qight  be  expedient;  which  structure  and 
vorks  ^ould  be  of  sufficient  strength  and 
nagnitude  to  protect  the  entire  front  of  the 
:ity,  between  the  north  line  of  Randolph 
treet  and  its  southern  boundary  from  fur- 
her  damage  or  injury  from  the  action  of  the 
vaters  of  Lake  Michigan ;  and  that  that  part 
}f  the  structure  south  of  Lake  Park  should 
)e  commenced  and  prosecuted  with  reason- 
kble  dispatch  after  acceptance  of  the  or- 
ii  nance.  It  was  also  enacted  that  the  com- 
pany should  *'not  in  any  manner,  nor  for 
iny  purpose  whatever,  occupy,  use,  or  in- 
rude  upon  the  open  around  known  as  '  Lake 
?ark,  *  belonging  to  uie  city  of  Chicago  ly- 
ng  between  Midiiean  avenue  and  the  west- 
ern or  inner  line  before  mentioned,  except 
lo  far  as  the  common  council  may  consent, 
for  the  convenience  of  said  company,  while 
x>nstructing  or  repairing  the  works  in  front 
>f  said  ground."  And  it  was  declared  that 
;he  company  should  **  erect  no  buildings  be- 
tween the  north  line  of  lUndolph  street  and 
;be  south  side  of  the  said  Lake  Park,  nor 
>ccupy  nor  use  the  works  proposed  to  be 
constructed  between  these  points,  except  for 
the  passage  of  or  for  making  up  or  distribut- 
ing their  trains,  nor  place  upon  any  part  of 
;heir  works  between  said  points  any  obstruc- 
tion to  the  view  of  the  lake  from  the  shore, 
Qor  suffer  their  locomotives,  cars  or  other 
uticles  to  remain  upon  their  tracks,  but  only 
3rect  such  works  as  arc  proper  for  the  con- 
struction of  their  necessary  tracks  and  pro- 
Lection  of  the  same.** 

The  company  was  allowed  ninety  days  to 
accept  this  ordinance,  and  it  was  provided 
that  upon  such  acceptance  a  contract  em- 
bodying its  provisions  should  be  executed 
Eind  delivered  between  the  city  and  tlie  com- 
pany, and  that  the  rights  and  privileges 
conferred  upon  the  company  should  depend 
upon  the  performance  on  its  part  of  the  re- 
quirement made.  The  ordinance  was  ac- 
cepted and  the  required  agreement  drawn 
uid  executed*on  the  28th  of  March,  1853. 

Under  the  authority  of  this  ordinance  the 
railroad  company  located  its  tracks  within 
the  corporate  limits  of  the  city.  Those  run- 
ning northward  from  Twelfth  street  were  laid 
upon  piling  in  the  waters  of  the  lake.  The 
shore  line  of  the  lake  was,  at  that  time,  at 
Park  Row,  about  four  hundred  feet  from  the 
west  line  of  Michigan  avenue,  and  at  Ran- 
dolph street  about  one  hundred  and  twelve 
and  a  half  feet.  Since  then  the  space  be- 
tween the  shore  line  and  the  tracks  of  the 
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railroad  company  has  been  filled  with  earth 
under  the  direction  of  the  city  and  is  now 
solid  ground. 

After  the  tracks  were  constructed  the  com> 
pany  erected  a  breakwater  east  of  its  road- 
way upon  a  line  parallel  with  the  west  line- 
of  Michigan  avenue,  and  afterwards  filled 
up  the  space  between  the  breakwater  and  its- 
tracks  with  earth  and  stone. 

We  do  not  deem  It  material,  for  the  deter- 
mination of  any  questions  presented  in  this 
case,  to  describe  in  detail  the  extensive  work* 
of  the  railroad  company  under  the  permis- 
sion given  to  locate  its  road  within  tne  city 
by  the  ordinance.  It  is  sufficient  to  say  that 
when  this  suit  was  commenced  it  bad  re- 
claimed from  the  waters  of  the  lake  a  tract» 
two  hundred  feet  in  width,  for  the  whole 
distance  allowed  for  its  entry  within  the  city, 
and  constructed  thereon  the  tracks  needed  for 
its  railway,  with  all  the  guards  against 
danger  in  its  approach  and  crossings  as  spec- 
ified in  the  orainance,  and  erected  the  des- 
ignated breakwater  beyond  its  tracks  on  the 
east,  and  the  necessarv  works  for  the  protec- 
tion of  the  shore  on  the  west.  Its  works  in 
no  respect  interfered  with  any  useful  freedom 
in  the  use  of  the  waters  of  iLe  lake  for  com- 
merce, foreign,  interstate,  or  domestic  They 
were  constructed  under  liie  authority  of  the 
law  by  the  requirement  of  the  city  as  a  con- 
dition of  its  consent  that  the  companv  might 
locate  its  road  within  its  limits,  andi  cannot 
be  regard^  as  such  an  encroachment  upon 
the  domain  of  the  State  as  to  require  the  in- 
terposition of  the  court  for  their  removal  or 
for  any  restraint  in  their  use. 

The' railroad  company  never  acquired  by 
the  reclamation  from  the  waters  of  the  lake 
of  the  land  upon  which  its  tracRs  ure  laid, 
or  by  the  construction  of  the  road  and  works 
connected  therewith,  an  absolute  fee  in  the 
tract  reclaimed,  with  a  consequent  right  to 
disnose  of  the  same  to  other  paries,  or  to  use 
it  for  any  other  purpose  Uum  Uie  one  desig- 
nated— the  construction  and  operation  of  a 
railroad  thereon  with  one  or  more  tracks  and 
works  in  connection  with  the  road  cur  in  aid 
thereol  The  act  incorporating  the  company 
only  granted  to  it  a  right  of  way  over  the 
public  lands  for  its  use  and  control,  for  the 
purpose  contemplated,  which  was  to  enable 
it  to  survey,  locate,  and  construct  and  oper- 
ate a  railroad.  All  lands,  waters,  materials, 
and  privileges  belonging  to  the  State  were 
granted  solely  for  that  purpose.  It  did  not 
contemplate,  much  less  authorize,  any  diver- 
sion of  the  property  to  any  other  purpose. 
The  use  of  ft  was  restricted  to  the  purpose 
expressed.  Whilst  the  grant  to  it  included 
waters  of  streams  in  the  line  of  the  right  of 
way  belonging  to  the  State,  it  was  nccoin- 

ganied  wi^  a  declaration  that  it  should  not 
e  so  construed  as  to  authorize  the  corpo- 
ration to  interrupt  the  navigation  of  the 
streams.  K  the  waters  of  the  lake  may  be 
deemed  to  be  included  in  the  desi  irnation  of 
streams,  Uien  their  use  would  be  held  equally 
restricted.  The  prohibition  upon  the  com- 
pany to  make  a  location  of  its  rood  within 
any  city,  without  the  consent  of  its  common 
council,  necessarily  empowered  that  body  to 
prescribe  the  conditions  of  the  entry  so  far 
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at  least  as  to  desia^te  the  place  where  it 
should  be  made,  me  character  of  the  tracks 
to  be  laid,  and  the  protection  and  guards 
that  should  be  constructed  to  insure  their 
safety.  Nor  did  the  railroad  company  ac- 
quire by  the  mere  construction  of  its  road 
and  other  works  any  rights  as  a  riparian 
owner  to  reclaim  still  funher  lands  from  the 
waters  of  the  lake  for  its  use,  or  the  construc- 
tion of  piers,  docks,  and  wharves  in  the  fur- 
therance of  its  business.  The  extent  to  which 
it  could  reclaim  the  land  under  the  waters 
was  limited  by  the  conditions  of  the  ordi- 
nance, which  was  simply  for  the  construction 
of  a  railroad  on  a  track  not  to  exceed  a  spec- 
ified width,  and  of  works  connected  there- 
with. 

We  shall  hereafter  consider  what  rights  the 
compan^r  acquired  as  a  riparian  owner  from 
its  acquisition  of  title  to  lands  on  the  shore 
of  the  lake,  but  at  present  we  are  speaking 
only  of  what  rights  it  acquired  from  the  rec- 
lamation of  the  tract  upon  which  the  rail- 
road and  the  works  in  connection  with  it  are 
built.  The  construction  of  a  pier  or  the  ex- 
tension of  any  land  into  navigable  waters 
for  a  railroad  or  other  purposes,  by  one  not 
the  owner  of  lands  on  the  shore,  docs  not 
give  the  builder  of  such  pier  or  extension, 
whether  an  individual  or  corporation,  any 
riparian  rights.  Those  rights  are  incident 
to  riparian  ownership.  They  exist  with 
such  ownership  and  pass  with  the  transfer  of 
the  land.  And  the  land  must  not  only  be 
contiguous  to  the  water,  but  in  contact  with 
it.  I^xinuty  without  contact  is  insufficient. 
The  ripa.ian  right  attaches  to  land  on  the 
border  of  navigable  water  without  any  dec- 
laration to  that  effect  from  the  former  owner, 
and  its  designation  in  a  conveyanbe  by  him 
would  be  surplusage.  See  Gould,  Waters, 
$  148,  and  authorities  there  cited. 

The  riparian  proprietor  is  entitled,  among 
other  rij(hts,  as  held  in  Tate^  v.  Milwaukee, 
77  U.  S.  10  Wall.  497,  504  [19:  984,  986], 
to  access  to  the  navigable  part  of  the  water 
oo  the  front  of  which  lies  nis  land,  and  for 
that  purpose  to  make  a  landing,  wharf,  or 
pier  for  nis  own  use  or  for  the  use  of  the 
public,  subject  to  such  general  rules  and  reg- 
ulations as  the  Legislature  may  prescribe  for 
the  protection  of  the  rights  of  the  public. 
In  the  case  cited  the  court  held  that  this  ri- 
parian right  was  property  and  valuable ;  and 
though  it  must  be  enjoyed  in  due  subjection 
to  the  rights  of  the  puolic,  it  could  not  be 
arbitrarinr  or  capriciously  impaired.  It  had 
been  held  in  the  previous  case  of  Dutton  v. 
Strong,  66  U.  8.  1  Black,  28,  88  [17 :  29, 
82] ,  that  whenever  the  water  of  tlie  shore 
was  too  shoal  to  be  navigable,  there  was  the 
same  necessity  for  wharves,  piers  and  land- 
ing places  as  in  the  bays  and  arms  of  the  sea ; 
that  where  that  necessity  existed,  it  was  dif- 
ficult to  see  any  reason  for  denying  to  the  ad- 
jacent owner  the  right  to  supply  It ;  but  that 
the  right  must  be  understood  as  terminating 
at  the  point  of  navigability,  where  the  ne- 
cessity for  such  erections  ordinarily  ceased. 

In  this  case  it  appears  that  fractional  sec- 
tion 10,  which  was  included  within  the  city 
limits  borderine  on  the  lake  front,  was,  many 
years  before  this  suit  was  brought,  divided. 
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under  the  authority  of  the  United  8tatea»  Into 
blocks  and  lots,  and  the  lota  sold.  The  pro> 
ceedings  taken  and  the  laws  pinad  oo  the 
subject  for  the  sale  of  the  lots  are  stated  with 
great  particularity  in  the  opinion  of  the  court 
below,  but  for  our  purpose  it  is  sufficient  to 
mention  that  the  lots  laid  out  in  ftBctional 
section  10  belonging  to  the  United  States 
were  sold,  and,  eith^  directly  or  from  par- 
chasers,  the  title  to  some  of  them  frootinj^ 
on  the  lake  north  of  Randolph  street  became 
vested  in  the  railroad  company,  and  the  com- 
pany finding  the  lake  in  front  of  those  lots 
shallow  filled  it  in  and  upon  the  reclaimed 
land  constructed  slips,  wharves  and  pien, 
the  last  three  piers  in  1872-78,  1880,  and  1881. 
which  it  claims  to  own  and  to  have  the  ri^t 
to  use  in  its  business. 

According  to  the  law  of  riparian  owner- 
sliip  which  wc  have  stated,  this  claim  is  well 
founded  so  far  as  the  piers  do  not  extend  be- 
yond the  point  of  navigability  in  the  waten 
of  the  lake.  We  are  not  fully  satisfied  that 
such  is  the  case  from  the  evidence  which  the 
j  company  has  produced,  and  the  fact  is  ooc 
conceded.  Nor  does  the  court  below  find 
that  such  navigable  point  had  been  estab- 
lished by  any  public  authority  or  judicial 
decision,  or  that  it  had  any  foundatioa  other 
than  the  judgment  of  the  railroad  company. 

The  same  position  may  be  taken  as  to  the 
claim  of  the  company  to  the  pier  and  docks  l**^ 
erected  in  front  of  Michigan  avenue  befce^ 
the  lines  of  Twelfth  and  bixtecnth  streets  ex- 
tended. The  company  had  previously  ac- 
auired  the  title  to  certain  lots  fronting  oo 
le  lake  at  that  point,  and,  upon  its  claim 
of  riparian  rights  from  that  ownership,  had 
erected  the  structures  in  question.  Its  owner- 
ship of  them  likewise  depends  upon  the 
question  whether  they  are  extended  beyond 
or  are  limited  to  the  navisable  point  df  the 
waters  of  the  lake,  of  which  no  satisfactory 
evidence  was  offered. 

Upon  the  land  reclaimed  by  the  railroad 
company  as  riparian  proprietor  in  front  of 
lots  into  which  section  ten  was  divided, 
which  it  had  purchased,  its  passenger  depot 
was  erected  north  of  Randolph  stieeC^  and, 
to  facilitate  its  approach,  the  commoa  coun- 
cil, by  ordinance  adopted  September  10,  1855, 
authorized  it  to  curve  its  tracks  westwazdly 
of  the  line  fixed  by  the  ordinance  <rf  18SS,  so 
as  to  cross  that  line  at  a  point  not  moce  than 
two  hundred  feet  south  of  Randolph  street* 
in  accordance  with  a  specified  plan.  This 
permission  was  given  upon  the  cooditioD  that 
Uie  company  should  lay  out  upon  Its  own 
land  west  of  and  alon^ide  its  pa— h|m 
house  a  street  fifty  feet  wide,  extenoinx  from 
Water  street  to  Randolph  sU^eet^  and  Sll  the 
same  up  its  entire  length,  within  two  years 
from  tne  passage  of  the  ordinance.  The 
company's  tracks  were  curved  as  permitted, 
the  street  referred  to  was  opened,  the  required 
filling  was  done,  and  the  street  has  ever 
since  been  used  by  the  public  It  bein< 
necessary  that  the  railroaa  company  dioald 
have  additional  means  of  approa^iag  and 
using  its  station  nounds  between  Raiuolph 
street  and  the  ChicaKo  river,  the  city,  by  an- 
other ordinance  adopted  September  15,  1 851 
granted  it  permission  to  enter  and  use,  ia 
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perpetuitj,  for  its  line  of  railroad  and  other 
worn  neceniry  to  protect  the  tame  from  the 
lake,  the  spaoe  between  its  then  breakwater 
and  a  line  drawn  from  a  point  thereon  seren 
hundred  feet  aoath  of  the  north  line  of  Ran- 
dolph street  extended,  and  running  thence 
on  a  straight  line  to  the  southeast  corner  of 
Its  present  breakwater,  thence  to  the  rirer; 
and  the  space  thus  indicated  the  railroad 
companj  occupied  and  continued  to  hold 
pursuant  to  this  ordinance,  and  we  do  not 
percelTe  anr  ralid  objection  to  its  continued 
nolding  of  the  same  for  the  purposes  de- 
clared—that is,  an  additional  means  of  ap- 
proaching and  using  its  station  orrounds. 

We  proceed  to  consider  the  claim  of  the 
railroaa  company  to  the  ownership  of  sub- 
merged  lands  in  the  harbor,  and  the  right  to 
construct  such  wharres,  piers,  docks,  and 
other  works  therein  as  it  maj  deem  proper 
for  its  interest  and  business.  The  claim  is 
founded  upon  the  third  section  of  the  act  of 
the  Leffislature  of  the  State  passed  on  the  16th 
of  April,  1869,  the  material  part  of  which  is 
as  follows: 

''Sec.  8.  The  right  of  the  Dlinois  Central 
Railroad  Company  under  the  grant  from  the 
State  in  its  charter,  which  said  grant  con- 
stitutes a  part  of  the  consideration  for  which 
the  said  company  pays  to  the  State  at  least 
seven  per  cent  of  its  gross  earnings,  and 
under  and  by  rirtue  of  its  appropriation,  oc- 
cupancT.  use,  and  control,  and  the  riparian 
ownership  incident  to  such  grant,  appropria- 
tion, oocupanq^  use,  and  control.  In  and  to 
the  lands  submerged  or  otherwise  lylns  east 
of  the  said  line  running  parallel  with  and 
400  feet  east  of  the  west  line  of  Michigan 
aTenoe,  In  fractional  sections  ten  and  fifteen, 
township  and  range  as  aforesaid,  is  hereby 
confirmed ;  and  all  the  right  and  title  of  the 
State  of  niinois  in  and  to  the  submerged 
lands  oonstitutinff  the  bed  of  Lake  Michigan, 
and  lyinff  east  of  the  tracks  and  breakwater 
of  the  Ulinois  Central  Railroad  Company, 
for  the  distance  of  one  mile,  and  between  the 
south  line  of  the  south  pier  extended  east- 
wardly  and  a  line  extended  eastward  from 
the  south  line  of  lot  twenty-one,  south  of 
and  near  to  the  roundhouse  and  machine 
shops  of  said  oompanr,  in  the  south  dirision 
of  the  said  city  of  Chicago,   are  hereby 

Kinted  in  fee  to  the  said  Illinois  Central 
il road  Company  its  successors  and  assigns : 
provided,  however,  that  the  fee  to  said  lands 
shall  be  held  by  said  company  in  perpe- 
tuity, and  that  the  said  company  shall  not 
have  power  to  mnt,  sell,  or  convey  the  fee 
to  the  same ;  and  that  all  gross  receipts  from 
use,  profits,  leases,  or  otherwise  of  said 
lands,  or  the  improvements  thereon,  or  that 
may  hereafter  be  made  thereon,  shall  form 
a  part  of  the  gross  proceeds,  receipts,  nod 
income  of  the  said  Illinois  Central  Railroad 
Company,  upon  which  said  company  shall 
forever  pay  Into  the  state  treasury,  semi  an- 
Dtially,  the  per  centum  provided  for  in  its 
dtarter,  in  accordance  with  the  requirements 
of  said  charter:  and  provided  also,  that 
nothing  herein  contained  shall  authorise  ob- 
structions to  the  Chicago  harbor,  or  impair 
the  public  right  of  navigation;  nor  snail 
this  act  be  construed  to  exempt  the  Illinois 
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Central  Railroad  Oompnnj,  its  lessees  or  as* 
sirns,  from  any  act  of  the  general  assembly 
which  may  be  hereafter  passed  regulating 
the  rates  of  wharfage  and  dockage  to  bo 
charged  in  said  harbor.* 

The  act,  of  which  this  section  is  a  part, 
was  accepted  by  a  resolution  of  the  board  of 
directors  of  the  company  at  its  office  in  the 
city  of  New  York,  July  8,  1870,  but  the  sc- 
ceptance  was  not  communicated  to  the  State 
until  the  18th  of  November,  1870.  A  copy 
of  the  resolution  was  on  that  day  forwarded 
to  the  secretary  of  state,  and  ifled  and  re* 
corded  by  him  in  the  records  of  his  office. 
On  the  15th  of  April,  1878,  the  Legislature 
of  Dlinois  repealed  the  act.  The  questions 
presented  relate  to  the  validity  of  tl^  section 
cited  of  the  act  and  the  effect  of  the  repeal 
upon  its  operation. 

The  section  in  question  has  two  objects  In 
view:  one  was  to  confirm  certain  alleged 
rights  of  the  railroad  company  under  the 
grant  from  the  State  in  its  charter  and  under 
and  ''by  virtue  of  its  appropriation,  oc- 
cupancv.  use,  and  control,  and  the  riparian 
ownership  incident"  thereto.  In  and  to  the 
lands  submerged  or  otherwise  lying  east  of  a 
line  parallel  with  and  four  hundred  feet  east 
of  Uie  west  line  of  Michigan  avenue,  in  frac- 
tional sections  ten  and  fifteen.  The  other 
object  was  to  grant  to  the  railroad  company 
submerged  laiKls  In  the  harbor. 

The  confirmation  made,  whatever  the  op- 
eration claimed  for  It  in  other  respects,  can- 
not be  invoked  so  as  to  extend  the  riparian 
right  which  the  company  possessed,  from  its 
ownership  of  lands  in  sections  ten  and  fifteen 
on  the  shore  of  the  lake.  Whether  the  piers 
or  docks  constructed  by  It,  after  the  passage 
of  the  act  of  18G9,  extend  beyond  the  point 
of  navigtbility  In  the  waters  of  the  lake, 
must  be  the  suolect  of  Judicial  Inquiry  upon 
the  execution  of  this  decree  in  the  court  be* 
low.  If  it  be  ssoertained  upon  such  Inquiry 
and  determined  that  such  piers  and  docks  do 
not  extend  beyond  the  point  of  practicable 
navigability,  the  claim  of  the  railroad  com- 
pany to  their  title  and  possession  will  be  [460] 
confirmed ;  but  If  they  or  either  of  them  are 
found  on  such  Inquiry  to  extend  beyond  the 
point  of  such  navigability,  then  the  State 
will  be  entitled  to  a  decree  that  they,  or  tha 
one  thus  extended  be  abated  and  removed  to 
the  extent  shown,  or  for  such  other  disposi- 
tion of  the  extension  as,  upon  the  application 
of  the  State  and  the  facts  established,  may 
be  authorised  by  law. 

As  to  the  grant  of  the  submerged  lands, 
the  act  declares  that  all  the  right  and  title 
of  the  State  in  and  to  the  submerged  lands, 
constituting  the  bed  of  Lake  Michigan,  and 
lying  east  of  the  tracks  and  breakwater  of 
the  company  for  the  distance  of  one  mile, 
and  between  the  south  line  of  the  south  pier 
extended  eastwardly  and  a  line  extended 
eastwardly  from  the  south  line  of  lot  twenty- 
one  south  of  and  near  to  the  round-house 
and  machine  shops  of  the  company,  **are 
granted  in  fee  to  the  railroad  company,  its 
successors,  and  assigns.*  The  grant  is  ao* 
companied  with  a  proviso  that  the  fee  of  the 
lands  shall  be  held  by  the  company  in  per- 
petuity,  and   that   it  shall   not   nave    tha 
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power  to  i^raDt,  sell,  or  conrey  the  fee 
thereof.  It  also  declares  that  nothing  there- 
in shall  authorize  obstmctions  to  the  harbor 
or  impair  the  public  right  of  navigation,  or 
be  construed  to  exempt  we  company  from  any 
act  regulating  the  rates  of  wharfage  and  dock- 
age to  be  charged  in  the  harbor. 

This  clause  is  treated  by  the  coimsel  of 
the  company  as  an  absolute  conveyance  to 
it  of  .title  to  the  submerged  lands,  giving 
it  as  full  and  complete  power  to  use  ana 
dispose  of  the  same,  except  in  the  technical 
transfer  of  the  fee,  in  any  manner  it  may 
choose,  as  if  they  were  uplands,  in  no  re- 
spect covert  or  affected  by  navigable  waters, 
and  not  as  a  license  to  use  the  lands  subject 
to  revocation  by  the  State.  Treating  it  as 
such  a  conveyance,  its  validity  must  be  de- 
termined by  the  consideration  whether  the 
legislature  was  competent  to  make  a  grant 
of  the  kind. 

The  act,  if  valid  and  operative  to  the  ex- 
tent claimed,  placed  under  the  control  of  the 
railroad  company  nearly  the  whole  of  the 
submerged  lands  of  the  hs^rlDr,  subject  only 
to  the  limitations  that  it  should  not  au- 
thorize obstructions  to  the  harbor  or  impair 
the  public  right  of  navigation,  or  exclude 
the  legislature  ^m  regulating  the  rates  of 
wharfage  or  dockage  to  be  charged.  With 
these  limitations  the  act  put  it  in  the  power 
of  the  company  to  delay  indefinitely  tlie  im- 
provement of  the  harbor,  or  to  construct  as 
many  docks,  piers,  and  wharves  and  other 
works  as  it  might  choose,  and  at  such  posi- 
tions in  the  harbor  as  rai^ht  suit  its  pur- 
poses, and  permit  any  kind  of  business  to  be 
conducted  Uiereon,  and  to  lease  them  out  on 
its  own  terms  for  indefinite  periods.  Tlie 
inhibition  against  the  technical  transfer  of 
the  fee  of  any  portion  of  the  submerged  lands 
was  of  little  consequence  when  it  could  make 
a  lease  for  any  period  and  renew  it  at  its 
pleasure.  And  the  inhibitions  against  au- 
thorizing obstructions  to  the  harbor  and  im- 
pairing the  public  right  of  navigation  placed 
no  impediments  upon  the  action  of  the  rail- 
road company  whidi  did  not  previously  exist. 
A  corporation  created  for  one  purpose,  the 
construction  and  operation  of  a  railroad  be- 
tween designated  points,  is,  by  the  act,  con- 
verted into  a  corporation  to  manage  and  prac- 
tically control  the  harbor  of  Chicago,  not 
simply  for  its  own  purpose  as  a  railroad  cor> 
poration,  but  for  its  own  profit  generally. 

The  circumstances  attending  the  passage 
of  the  act  through  the  Legislature  were  on  the 
hearing  the  subject  of  much  criticism.  As 
originally  introduced,  the  purpose  of  the  act 
was  to  enable  the  city  of  Chicago  to  enlari^e 
its  harbor  and  to  grant  to  it  the  title  and  in- 
terest of  the  State  to  certain  lands  adjacent 
to  the  shore  of  Lake  Michigan  on  the  eastern 
front  of  the  city,  and  plac^  the  harbor  un- 
der its  control,  giving  it  all  the  necessary 
powers  for  its  wise  management.  But  dur- 
ing the  passage  of  the  act  its  purport  was 
changed.  Instead  of  providing  for  the  cession 
of  the  submerged  lands  to  the  city,  it  pro- 
vided for  a  cession  of  them  to  the  railroad 
company.  It  was  urged  that  the  title  of  the 
act  was  not  changed  to  correspond  with  its 
changed  purpose,  and  an  objection  was  taken 
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to  its  validity  on  that 

majoritv  of  the  court  were  of  opfai       

the  evidence  was  insufi9cioit  to  show  ihat  tfe 

requirement  of  the  constitotioo  of 

in  its  passage,  was  not  ccHnplied  with. 

The  question,  therefore,  to  be 
is  whether  the  Legislature  was  coin(«fecB(  u 
thus  deprive  the  State  of  its  owDoihip  td  xht 
submerged  lands  in  the  harbor  of  C3iiap> 
and  of  the  consequent  control  of  its  wau^ 
or,  in  other  words,  whether  the  railroad  cr 
poration  can  hold  the  lands  and  cootrol  U» 
waters  by  the  grant,  against  aoj  fotaie 
cise  of  power  over  them  by  the  State. 

That  the  State  holds  the  title  to  xhi 
under  the  navigable  waters  of  I^tke  M khiicac 
within  its  limits,  in  the  same  maaacr  tktt 
the  State  holds  title  to  soils  undt^r  tide  wner. 
by  the  common  law,  we  have  alreadvsbova 
and  that  title  necessarily  carries  wiUi  n  <sa- 
trol  over  the  waters  above  them  wbumu  t^ 
lands  are  subiected  to  use.     But  it  is  a  trtJ'' 
different  in  character  from  that  which  tkm 
State  holds  in  lands  intended  for  aale.    h  it 
different  from  the  title  which  tfae  Vm^ 
States  hold  in  the  public  lands  whkh  «t 
open  to  pre-emption  and  sale.     It  is  a  titk 
held  in  trust  for  the  people  oi  the  State  dM 
they  may  enjoy  the  navigatioo  of  the  wuo^ 
carry  on  conomeroe  over  them,  and  ha«v  l^ 
erty  of  fishing  therein  freed  from  t^ofartrsc^ 
tion  or  interference  of  private  paitiea.    IW 
interest  of  the  people  in  the  navixitiaB  dt 
the  waters  and  in  commerce  orer  then  wKf 
be  improved  in  many  instaaoes  bj  the  oec^ 
tion  of  wharves,  docks  and  pien  tfaereia.  Iv 
which  purpose  the  State  may  grant  patak 
of  the  submerged  lands ;  and,  so  loog  is  ikcb 
disposition  is  made  for  such  parpoam,  m 
valid  objections  can  be  made  to  the  gnab. 
It  is  grants  of  parcels  of  lands  nnder  hv- 
i gable  waters,  tnat  may  afford  fonarinw 
for  wharves,  piers,  docks,  and  other 
ures  in  aid  of  commerce,  and  irraati  of 
eels  which,  being  occupied,  do  not 
tially  impair  the  public  interest  in  the 
and  water  remaining,  that  are  chiefly 
ered  and  sustained  m  the  adjudged  i 
a  valid  exercise  of  legislative  power 
ently  with  the  trust  to  the  public  mm 
such  lands  are  held  by  the  State.    Bst 
a  very  different  doctrine  from  the  am 
would  sanction  the  abdicatioo  of  the 
control  of  the  State  over  lands  tukdcr  the  »▼ 
i gable  waters  of  an  entire  harbor  or  bay.  or  «f 
a  sea  or  lake.     Such  abdicatioo  la  not  cm- 
sistent  with  the  exercise  of  that  trust  vkMft 
requires  the  government  of  the  Scste  b>  vet- 
serve  such  waters  for  the  nae  of  the  Mb.x. 
The  trust  devolving  upon  the  State  for  iftr 
public,  and  which  can  only  be  disc^snetf 
by  the  management  and  oontiol  of  provcttr 
in  which  the  public  has  an  interest  aaae^ 
be  relinquished  by  a  transfer  of  tfat  pevr- 
erty.    The  control  of  the  State  f or  the  ptf 
poses  of  the  trust  can  never  be  lost  csor^  • 
to  such  parcels  as  are  used  in  promnciat  ^ 
interests  of  the  public  therein,  or  csa  >ejB> 
pose(lof  without  any  substantia]  Ig^Miiw* 
of  the  public  interest  in  the  lands  and  mwmn 
remaining.     It  is  only  bv  obscrviajc  tl«  ^ 
ti notion  between  a  rrant  of  such  parcr's  ^ 
the  improvement  of  the  i>ublic  isHreit  ' 
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Tvliich  when  occupied  do  not  substantially 
mpair  tlie  public  interest  in  the  lands  and 
rulers  remaining,  and  a  grant  of  the  whole 
^Topertj  in  which  the  public  is  interested, 
:liat  the  language  of  the  adjudged  cases  can 
3e  reconciled.  General  language  sometimes 
found  in  opinions  of  the  courts,  expressive 
>f  absolute  ownership  and  control  by  the 
:>tate  of  lands  under  navigable  waters,  irre- 
spective of  any  trust  as  to  their  use  and  dis- 
position, must  be  read  and  construed  with 
reference  to  the  special  facts  of  the  particular 
leases.  A  grant  of  all  the  lands  imder  the 
oav liable  waters  of  a  State  has  never  been 
]kd Juaged  to  be  within  the  legislative  power ; 
uid  anv  attempted  grant  of  the  kind  would 
be  hela,  if  not  absolutely  void  on  its  face, 
fts  subject  to  revocation.  The  State  can  no 
□dore  abdicate  its  trust  over  property  in 
which  the  whole  people  are  interested,  like 
navigable  waters  and  soils  under  tiiem,  so  as 
to  leave  them  entirely  under  the  use  and 
control  of  private  parties,  except  in  the  in- 
stance of  parcels  mentioned  for  the  improve- 
meot  of  the  navigation  and  use  of  the  waters, 
or  when  parcels  can  be  disposed  of  without 
impairment  of  the  public  interest  in  what 
remains,  than  it  can  abdicate  its  police 
powers  in  the  administration  of  government 
and  the  preservation  of  the  peace.  In  the 
administration  of  government  the  use  of  such 
powers  may  for  a  limited  period  be  dele- 
gated to  a  municipality  or  other  body,  but 
there  always  remains  with  the  State  the  right 
to  revoke  those  powers  and  exercise  them  in 
a  more  direct  manner,  and  one  more  conform- 
able to  its  wishes.  So  with  trusts  connected 
with  public  property,  or  property  of  a  spe- 
cial character,  like  lands  under  navigable 
waters,  they  cannot  be  placed  entirely  be- 
yond the  direction  and  control  of  the  State. 

The  harbor  of  Chicago  is  of  immense  value 
..^  the  people  of  the  State  of  Illinois  in  the 
facilities  it  affords  to  its  vast  and  constantly 
increasing  commerce;  and  the  idea  that  its 
J^egislature  can  deprive  the  State  of  control 
over  its  bed  and  waters  and  place  the  same 
in  the  hands  of  a  private  corporation  created 
for  a  different  purpose,  one  limited  to  trans- 
poration  of  passengers  and  freight  between 
distant  points  and  the  city,  is  a  proposition 
that  cannot  be  defended. 

The  area  of  the  submerged  lands  proposed 
to  be  ceded  by  the  act  in  question  to  the  rail- 
road company  embracji  something  more  than 
a  thousand  acres,  being,  as  stated  by  counsel, 
more  than  three  times  the  area  of  the  outer 
harbor,  and  not  only  including  all  of  that 
harbor  but  embracing  adjoining  submerged 
lands  which  will,  in  all  probability,  be 
hereafter  included  in  the  harbor.  It  is  as 
laree  as  that  embraced  by  all  the  merchandise 
docks  along  the  Thames  at  London  :  is  much 
lareer  than  that  included  in  the  famous  docks 
ana  basins  at  Liverpool ;  is  twice  that  of  the 
port  of  Marseilles,  and  nearly  if  not  quite 
eoual  to  the  pier  area  along  tiie  water  front 
of  the  city  of  New  York.  And  the  arrivals 
and  clearings  of  vessels  at  the  port  exceed 
in  number  those  of  New  York,  and  are  equal 
to  those  of  New  York  and  Boston  combined. 
Chicago  has  nearly  twenty- five  per  c^nt  of 
the  lake  carrying  trade  as  compared  with  the  I 
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arrivals  and  clearings  of  all  the  leading  ports 
of  our  great  inland  seas.  In  the  year  ending 
June  80,  1886,  the  joint  arrivals  and  clear- 
ances of  vessels  at  that  port  amounted  to 
twenty-two  thousand  and  ninety-six,  with  a 
tonnage  of  over  seven  millions ;  and  in  1890 
the  tonnage  of  the  vessels  reached  nearly 
nine  millions.  As  stated  by  counsel,  since 
the  passage  of  the  lake  front  act,  in  1869,  the 
population  of  the  city  has  increased  nearly 
a  million  souls,  and  the  increase  of  commerce 
has  kept  pace  with  it.  It  is  hardly  conceiv- 
able that  the  Legislature  can  devest  Uie  State  r4.jejei 
of  the  control  and  management  of  this  harbor  L*""J 
and  vest  it  absolutely  m  a  private  corpora- 
tion. Surely  an  act  of  the  Legislature  trans- 
ferring the  title  to  its  submerged  lands  and 
the  power  claimed  by  the  railroad  company, 
to  a  foreign  State  or  nation  would  be  repudi* 
ated,  without  hesitation,  as  a  gross  perver- 
sion of  the  trust  over  the  property  under 
which  it  is  held.  So  would  a  similar  trans- 
fer to  a  corporation  of  another  State.  It 
would  not  be  listened  to  that  the  control  an(^ 
management  of  the  harbor  of  that  great 
city— a  subject  of  concern  to  the  whole  people 
of  the  State — should  thus  be  placed  elsewhere 
than  in  the  State  itself.  All  the  objections 
which  can  be  urired  to  such  attempted  trans- 
fer may  be  urged  to  a  transfer  to  a  private  cor- 
poration like  the  railroad  company  in  this 
case. 

Any  grant  of  the  kind  *s  necessarily  revo- 
cable, and  the  exercise  of  the  trust  by  which 
the  property  was  held  by  the  State  can  be 
resumea  at  any  time,  undoubtedly  there 
may  be  expenses  incurred  in  improvements 
made  under  such  a  grant  which  the  State 
ought  to  pay;  but,  1^  that  as  it  may,  the 
puwer  to  resume  the  trust  whenever  the  state 
nidges  best  is,  we  think,  incontrovertible. 
The  position  advanced  by  the  railroad  com- 
pany in  support  of  its  claim  to  the  ownershi  p 
of  the  submerged  lands  and  the  right  to  the 
erection  of  wharves,  piers,  and  docks  at  iis 

Sleasure,  or  for  its  businec«  in  the  harbor  of 
hicago  would  place  every  harbor  in  the 
country  at  the  mercy  of  a  majority  of  the 
Legislature  of  the  State  in  which  the  harbor 
is  situated. 

We  cannot,  it  is  true,  cite  any  authority 
where  a  grant  of  this  kind  has  been  held  in- 
valid, for  we  believe  that  no  instance  exists 
where  the  harbor  of  a  great  city  and  its  com- 
merce have  been  allowed  to  pass  into  the  con- 
trol of  any  private  corporation.  But  the  de- 
cisions are  numerous  which  declared  that 
such  property  is  held  by  the  State,  by  virtue 
of  its  sovereignty,  in  trust  for  the  public. 
The  ownership  of  the  navigable  waters  of  the 
harbor  and  of  the  lands  under  tliem  is  a  sub- 
ject of  public  concern  to  the  whole  people 
of  the  State.  The  trust  with  which  they  are 
held,  therefore,  is  governmental  and  cannot 
be  alienated,  except  in  those  instances  men- 
tioned of  parcels  used  in  the  improvement 
of  the  interest  thus  held,  or  when  parcels  can 
be  disposed  of  without  detriment  to  the  pub-  [456] 
lie  interest  in  the  lauds  and  waters  remain- 
ing. 

This  follows  necessar-ily  from  the  public 
character  of  the  property,  being  hold  by  the 
whole  people   for   purposes   in    which   the 
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whole  people  are  Interested.  As  said  by 
Chief  Justice  Taaey,  in  Ma/Hin  r.  WaddeU, 
41  U.  8.  16  Pet.  867,  410  [10 :  997,  1012]  : 
**  When  the  Revolution  took  place  the  people 
of  each  State  became  themselves  sovereign, 
and  in  that  character  hold  the  absolute  right 
to  all  theii  navigable  waters,  and  the  soils 
under  them,  for  their  own  common  use,  sub- 
ject only  to  the  ri/;hts  since  surrendered  by 
the  Constitution  to  the  j^eneral  government." 
In  Arnold  v.  Mundy,  o  N.  J.  L.  1,  which 
is  cited  by  this  court  in  MaHin  t.  WaddeU, 
41  U.  S.  16  Pet.  418  [10 :  10151  and  spoken 
of  by  Chief  Justice  Taney  as  entitled  to  great 
weight,  and  in  which  the  decision  was  made 
**with  great  deliberation  and  research,"  the 
Supreme  Court  of  New  Jersey  comments  upon 
the  rights  of  the  State  in  the  bed  of  nari gable 
waters,  and,  after  observing  that  the  power 
exercised  by  the  State  over  the  lands  and 
waters  is  nothine  more  than  what  is  called 
the  jne  regium,  the  right  of  regulating,  im- 
proving and  securing  them  for  the  benefit  of 
every  individual  citizen,  adds :  "The  sover- 
eign power  itself,  therefore,  cannot,  consist- 
ently with  the  principles  of  the  law  of  nat- 
ure and  the  constitution  of  a  well  ordered 
society,  makes  a  direct  and  absolute  grant 
of  the  waters  of  the  State,  devesting  all  the 
citizens  of  their  common  right.  It  would 
be  a  grievance  which  never  could  be  long 
borne  by  a  free  people."  Necessarily  must 
the  control  of  the  waters  of  a  State  over  all 
lands  under  the.m  pass  when  the  lands  are 
conveyed  in  tee  tu  private  parties,  and  are 
by  them  subjected  to  use. 

In  the  case  of  Stockton  t.  Baltimore  A  If, 
7.  JS.  a>. ,  83  Fed.  Rep.  9,  which  involved  a 
consideration  by  Mr.  Juetiee  Bradley,  late  of 
this  court,  of  the  nature  of  the  ownership  by 
the  State  of  lands  under  the  navigable  waters 
of  the  United  States,  he  said : 

*'It  is  insisted  that  the  property  of  the 
State  in  lands  undei  its  navigable  waters  is 
private  property,  and  comes  strictly  within 
*  the  constitutional  provision.  It  is  signifi- 
r4571  ^^i^^ly  asked,  can  the  United  States  take  the 
*■  ^  state  house  at  Trenton,  and  the  surrounding 
grounds  belonging  to  the  State,  and  appro- 
priate them  to  the  purposes  of  a  railroad  de- 
pot, or  to  any  other  use  of  the  general  govern- 
ment, without  compensation?  We  do  not 
apprehend  that  the  decision  of  the  present 
case  involves  or  requires  a  serious  answer  to 
this  question.  The  cases  arc  clearly  not  par- 
allel. The  character  of  the  title  or  owner- 
ship by  which  the  State  holds  the  state- 
house  is  quite  different  from  that  by  which  it 
holds  the  land  under  the  navigable  waters 
in  and  around  its  territory.  The  information 
rightly  states  that,  prior  to  the  Revolution, 
the  shore  and  lands  under  water  of  the  nav- 
igable streams  and  waters  of  the  province 
of  New  Jersey  belonged  to  the  Kin?  of  Qreat 
Britain  as  part  of  the  jura  rtgaiia  of  the 
crown,  and  devolved  to  the  State  by  right 
of  conquest.  The  information  does  not  state, 
however,  what  is  equally  true,  that,  after  the 
conquest,  the  said  lands  were  held  by  the 
State,  as  they  were  by  the  king,  in  trust  for 
the  public  uses  of  navigation  and  fishery,  and 
the  erection  thereon  of  wharves,  piers,  light- 
houses, beacons,  and  other  facilities  of  nav- 
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igation  and  commerce.  Be^  iib)eet  ti 
this  trust,  they  were  pMiei  pau;  ia  slker 
words,  they  were  held  for  the  or  of  (ht 
people  at  large.  It  is  true  that  to  atiUxtht 
fisheries,  especially  those  of  shell-lhh,  hva 
necessary  to  parcel  them  out  to  psrtkii» 
operators,  and  smploy  the  reot  or  caeaia 
ation  for  the  benefit  of  the  whole  ptofk\\m 
this  did  not  alter  the  rharartrr  atmtbk. 
The  land  remained  subject  to  all  otker  pi^ 
lie  uses  as  before,  especially  to  thoK  of 
navigation  and  commerce,  whidi  are  slnji 
paramount  to  those  of  public  fiihcna.  ha 
also  true  that  portions  of  the  mlaa^ 
shoals  and  flats,  which  really  interfoed  witk 
navigation,  and  could  better  nbKne  tkt 
purposes  of  conmicrce  by  being  Blled  jspwd 
reclaimed,  were  disposed  of  to  iadiridnh 
for  that  purpose.  But  neither  did  that  ^ 
positions  of  useless  parts  affect  the  ckmctcr 
of  the  title  to  the  remainder." 

Many  other  cases  mieht  be  citfd  vWr  it 
has  been  decided  that  the  bed  or  soil  of  itr- 
igable  waters  is  held  by  the  people  of  tk 
State  in  their  character  as  sovmign  ii  wm 
for  public  uses  for  which  they  ait  adsptol 
Martin  v.  WaddeU,  41  U.  S.  li  Ptet  Nl  411  i 
10:  997,  1012] ;  PoUard  v.  Bagn,  44  U.  & 

How.  212,  220  [11 :  565.  5»] ;  MtCmit 
V.    Virginia,  94  U.  S.  891,  894  [Si:  MT; 

In  P^opU  V.  Nets  York  d  8.17.  (k,m 
N.  Y.  71,  76.  the  Court  of  Appesltof  Se» 
York  said : 

^'The  title  to  lands  under  Ude  nfto. 
within  the  realm  of  England,  wcm,  by  tti 
common  law,  deemed  to  be  vMtod  is  thi 
king  as  a  public  trust,  to  subserve  tatip^ 
tect  the  public  right  to  use  them  m  oamm 
highways  for  conmieroe,  tnde,  sed  v^- 
course.  The  kin^  by  virtue  of  his  pnvn- 
tary  interest,  could  grant  the  soil  to  tkrtb 
should  become  private  property,  bntkiifBtf 
was  subject  to  tlie  paramount  right  o(  jMc 
use  of  navigable  waters,  whiek  he  omU 
neither  destroy  nor  abridge.  In  cvfrr  mtk 
grant  there  was  an  implied  lesuiatioi  of  tti 
public  riffht,  and  so  far  as  it  sMBMedieis- 
terfere  with  it  or  to  confer  a  right  to  iaftm 
or  obstruct  navigation,  or  to  laskt  otf 
elusive  appropriation  of  the  use  of  »npM» 
waters,  tne  grant  waa  void.  In  Us  tntia 
De  Jure  Maris  (p.  22)  Z^nl  Hale  Myt:  Tte 
jus  pritatutn  that  it  acquired  by  ^tAj^ 
either  by  patent  or  preecriptina.  ■■*■* 
prejudice  the /ut  pubtieum  whcrewiApw* 
rivers  and  the  arms  of  the  sea  are  aft^  * 
public  use ;'  and  Mr.  Justioe  Best,  is  BtaM 
V.  CatteraU,  5  Bam.  A  Aid.  986.  i>iP>*^ 
of  the  subject,  says :  The  soil  osa  oalMj 
transferred  subject  to  the  public  tw*.  •■ 
general  usage  shows  that  the  P^^^J**^^ 
has  been  excepted  out  of  the  cm*  «  ■' 
soil.*    ... 

••The  principle  of  the  cowaoa  ■»  » 
which  we  haveadverted  is  foimded spoj ■• 
most  obvious  principles  of  peblk  p»«y 
The  sea  and  navigable  riven  sit  i*^ 
highways,  and  any  obstructioo  to  *^*J"* 
right,  or  exclusive  appropriatioe  ••  *^*iS 
is  injurious  to  commerce,  and  if  pffw*** 
at  the  will  of  the  aovereign.  woeld  be  «ij 
likely  to  end  In  materially  criPP^j^ 
not  aeatroFing  it.    The  laws  of  ■a*"*'* 
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haTe  aedaloutlj  guarded  the  public  use  of 
DA^ig^le  waters  within  tbeir  limiti  against 
iofringemeBt,  tablecting  it  onlj  to  taclr 
legalation  bj  the  State,  In  the  interest  of  the 
poblie,  as  is  deemed  consistent  with  the  pies- 
erration  of  the  public  riffht.* 

While  the  opinion  of  the  New  York  court 
contains  some  expressions  which  may  require 
ezplaniUion  when  detached  from  the  particu- 
lar facts  of  that  case,  the  general  obsenrations 
we  cite  are  Just  and  pertinent. 

The  soil  under  narigable  waters>eing  held 
bj  the  people  of  the  State  in  trust  zor  the 
common  use  and  as  a  portion  of  their  in* 
herent  sorereignty,  anr  act  of  legislation 
concerning  their  use  affects  the  public  wel* 
fare.  It  is,  therefore,  appropriately  within 
the  exercise  of  the  police  power  of  the  State. 

In  Newtom  ▼.  Mahtming  C&unty  Chmn,,  100 
U.  8.  548  [85 :  710],  it  appeared  that  by  an  act 
passed  by  the  Legislature  of  Ohio,  in  1848, 
It  was  provided  that  upon  the  fulfillment  of 
certain  conditions  by  tne  proprietors  or  citi- 
sens  of  the  town  of  Canfield,  the  county  seat 
should  be  permanently  established  in  that 
town.  Those  conditions  having  been  com- 
plied with  the  county  seat  was  established 
therein  accordingly.  In  1874  the  legislature 
paused  an  act  for  the  removal  of  the  county 
seat  to  another  town.  Certain  citizens  of 
Canfield  thereupon  filed  tbeir  bill,  setting 
forth  the  act  of  1846,  ajd  claiming  that  the 
proceedings  constituted  an  executedcdntract, 
and  praved  for  an  injunction  against  the 
contemplated  removal.  But  the  court  re- 
fused the  injunction,  holding  that  there  could 
be  no  contract  and  no  irrepealable  law  upon 
ffovemmental  subjects,  observing  that  legis- 
lative acts  concerning  public  interests  are 
neccssarilv  public  laws;  that  every  succeed- 
ing Legislature  possesses  the  same  Jurisdic- 
tion and  power  as  its  predecessor ;  that  the 
latter  have  the  same  power  of  repeal  and 
modification  which  the  former  has  of  enact- 
ment, neither  more  nor  less;  Uiat  all  occupy 
In  this  respect  a  footing  of  perfect  equality ; 
that  this  is  necessarily  so  In  the  nature  of 
things ;  that  it  is  viUl  to  the  public  wel- 
fare that  each  one  should  be  able,  at  all 
times,  to  do  whatever  the  varying  circum- 
stances and  present  exigencies  attending  the 
subject  may  reguire ;  ami  that  a  different  re- 
sult would  be  fraught  with  evil.  ^ 

As  counsel  observe,  if  this  is  true  doctrine 
as  to  the  location  of  a  county  seat  it  is  ap- 
parent that  it  must  apply  with  greater  force 
to  the  oontrol  of  the  soils  and  beds  of  navi- 
gable waters  in  the  great  public  harbors  held 
by  the  people  in  trust  for  their  common  use 
and  of  common  right  as  an  incident  to  their 
sovereignty.  The  Legislature  could  not  give 
away  nor  sell  the  discretion  of  its  successors 
in  respect  to  matters,  the  government  of 
which,  from  the  very  nature  of  thinn,  must 
varj  with  varying  circumstances.  The  legis- 
lation which  mav  be  needed  one  day  for  the 
harbor  may  be  different  from  the  legislation 
that  mav  be  required  at  another  day.  Every 
LegislMure  must,  at  the  time  of  Its  existence, 
esercise  the  power  of  the  State  in  the  execu- 
tion of  the  trust  devolved  upon  it.  We  hold, 
therefore,  that  any  attempted  cession  of  the 
ownership  and  oontrol  of  tne  State  in  and  over 


the  submerged  lands  In  Lake  Michiiran,  by 
the  act  of  April  16,  1860,  was  inoperative  to 
affect,  modify,  or  in  any  respect  to  control  the 
sovereignty  and  dominion  of  the  State  over 
the  lanos,  or  its  ownership  thereof,  and  that 
any  such  attempted  operation  of  the  act  was 
annulled  by  the  repealing  act  of  April  15, 
1878,  which  to  that  extent  was  valid  and  ef- 
fective. There  can  be  no  irrepealable  con- 
tract in  a  conveyance  of  property  by  a  grantor 
in  disregard  of  a  public  trust,  under  which 
he  wss  bound  to  hold  and  manage  it. 

The  legislation  of  the  State  in  the  lake  front 
act,  purporting  to  grant  the  fee  of  the  sub- 
merged lands  mentioned  to  the  railroad  com* 
pany,  was  considered  by  the  court  below,  in 
view  of  the  preceding  measures  taken  for  the 
improvement  of  the  harbor,  and  because  fur- 
ther improvement  in  the  same  direction  was 
contemplated,  as  a  mere  license  to  the  com- 
pany to  prosecute  such  further  improvement 
as  an  agency  of  the  State,  and  that  to  this 
end  the  State  had  placed  certain  of  its  re- 
sources at  the  command  of  the  company  with 
such  an  enlargement  of  its  powers  and  privi- 
leges ss  enabled  it  to  accomplish  the  objects 
in  view.  And  the  court  below,  after  observ- 
inir  that  the  act  miffht  be  assumed  as  invest- 
ing the  railroad  company  with  the  power, 
not  given  in  its  orieinal  charter,  of  erecting 
and  maintaining  wharves,  docks,  and  piers 
in  the  Interest  of  commerce,  and  bevond  the 
necessities  or  legitimate  purposes  of  its  own 
business  as  a  railroad  corporation,  added  that 
it  was  unable  to  perceive  why  it  was  not 
competent  for  the  State,  by  subsequent 
legislation,  to  repeal  the  act  and  withdraw 
the  additional  powers  of  the  company,  there- 
by restricting  it  to  the  business  for  whidh 
it  was  incorporated,  and  to  resume  oontrol 
of  the  resources  and  property  whidi  it  had 
placed  at  the  command  of  the  company  for 
the  improvement  of  the  harbor.  The  cot^ 
treating  the  act  as  a  license  to  the  company, 
also  observed  that  it  was  deemed  best,  when 
that  act  was  passed,  for  the  public  Interest, 
that  the  improvement  of  the  harbor  should 
be  effected  by  the  instrumentality  of  a  rail- 
road corporation  interested,  to  some  extent, 
in  the  sccomplishment  of  that  result,  and 
said :  "But  if  the  State  subsequently  deter- 
mined, upon  consideration  of  public  policy, 
that  this  great  work  should  not  be  entrusted 
to  any  railroad  corporation,  and  that  a  cor- 
poration should  not  be  the  owner  of  even  a 
qualified  fee  in  the  soil  under  the  navigable 
waters  of  the  hartxv,  no  provision  of  the 
national  or  state  constitution  forbade  the 
general  assembly  of  Illinois  f^m  givinc 
effect,  by  legislation,  to  this  change  of 
policy.  It  cannot  be  claimed  that  the  repeal 
of  tlie  act  of  1869  took  from  the  company  a 
single  right  conferred  upon  it  by  its  original 
charter.  That  act  only  granted  additional 
powers  and  privileges  for  which  the  railrosd 
onnpany  paid  nothing,  although,  in  consid- 
eration of  the  grant  of  such  additional  pow- 
ers and  privileges,  it  agreed  to  pay  a  certain 
per  centum  of  the  gnMS  proceeds,  receipts, 
and  incomes  which  it  m$ffht  derive  either 
from  the  lands  granted  bv  the  act,  or  from 
any  improvements  erected  thereon.  But  It 
was  not  absolutely  bound,  by  anything  oon- 
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tained  in  the  act,  to  make  use  of  the  sub- 
mereed  lands  for  the  purposes  contemplated 
by  the  Legislature— -certainly  not  within  any 
given  time — and  could  not  have  been  called 
upon  to  pay  such  per  centum  until  after  the 
lands  were  used  and  improved,  and  income 
derived  therefrom.  The  repeal  of  the  act  re- 
lieved the  corporation  from  any  obligation 
to  pay  the  per  centum  referred  to,  because  it 
had  tne  effect  to  take  from  it  the  property 
from  which  alone  the  contemplated  income 
could  be  derived.  So  that  the  effect  of  the 
act  of  1873  was  only  to  remit  the  railroad 
company  to  the  exercise  of  the  powers,  priv- 
ileges, and  franchises  granted  in  its  original 
charter,  and  withdraw  from  it  the  additional 
powers  given  by  the  act  of  1869  for  the 
accomplishment  of  certain  public  objects.** 
If  the  act  in  question  be  treated  a&  a  mere 
license  to  the  company  to  make  the  improve- 
ment in  the  harbor  contemplated  as  an  agency 
of  the  StatA,  then  we  think  the  right  to  can- 
cel the  agency  and  revoke  its  powers  is  un- 
questionable. 

It  remains  to  consider  the  claim  of  the  city 
of  Chicago  to  portions  of  the  east  water  front 
and  how  such  ^iaim,  and  the  rights  attached 
to  it,  are  intcrtered  with  by  the  railroad  com- 
pany. 

The  claim  of  the  city  is  to  the  ownership 
In  fee  of  the  streets,  alleys,  ways,  commons, 
and  otb&r  publ  ic  grounds  on  the  east  front  of 
the  city  bordering  on  the  lake,  as  exhibited 
on  the  maps  showing  the  subdivisions  of 
fractional  sections  ten  and  fifteen,  prepared 
under  the  supervision  and  direction  of  United 
States  officers  in  tlie  one  case  and  by  the  canal 
commissioners  in  the  other,  and  duly  re- 
corded, and  the  riparian  rights  attached  to 
such  ownership.  By  a  statute  of  Illinois  the 
making,  acknowledging,  and  recording  of 
the  plats  operated  to  vest  the  title  to  the 
streets,  alleys,  ways,  and  commons,  and  other 
public  grounds  designated  on  such  plats,  in 
the  city,  in  trust  for  the  public  uses  to  which 
they  were  applicable.  lUiruns  db  M,  Canal 
Trustees  v.  Havevs,  11  111.  556 ;  Chicago  v. 
Bumsey,  87111.  854. 

Such  property,  besides  other  parcels,  in- 
cluded the  whole  of  that  portion  of  fractional 
section  fifteen  which  constitutes  Michi^^an 
avenue,  and  that  part  of  the  fractional  section 
lying  east  of  the  west  line  of  Michigan  ave- 
nue, and  that  portion  of  fractional  section 
ten  designated  on  one  of  the  plats  as  **  public 
ground,"  which  was  always  to  remain  open 
and  free  from  any  buildings. 

The  estate,  real  and  personal,  held  by  the 
trustees  of  the  town  oi  Chicago  was  vested 
in  the  city  of  Chicago  by  the  act  of  March 
4,  1837.  It  followed  that  when  the  lake  front 
act  of  1869  was  passed  the  fee  was  in  the  city, 
subject  to  the  public  uses  designated,  of  all 
the  portions  of  section  ten  and  fifteen,  par- 
ticularly described  in  the  decree  below.  And 
we  agree  with  the  court  below  that  the  fee 
of  the  made  or  reclaimed  ground  between 
Buudolph  street  and  Park  Row.  embracing 
the  ground  upon  which  rest  the  tracks  and  the 
breakwater  of  the  railroad  company  south  of 
Randolph  street,  was  in  the  city.  The  fact 
that  the  laud  which  the  city  had  a  right  to 
fill  in  and  appropriate  by  virtue  of  Its  owner- 
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ship  of  the  grounds  in  front  of  tke  lake 
been  filled  in  by  the  railroad  oompaaj  ia 
construction  of  the  tracks  for  ita  railiaad 
for  the  breakwater  on  the  ahore  wert  o€  it  Arf 
not  deprive  the  city  of  its  ripariaa  rifhta. 
The  exercise  of  those  rights  was  only  sabjeei 
to  the  condition  of  the  agreement  with  tfcs 
city,  under  which  the  tracks  and  bieakTata' 
were  constructed  by  tlie  railroad  ootnpABT. 
and  that  was  for  a  perpetual  riefat  of  ws v 
the  ground  for  its  tracks  of  railway,  ami 
essarily,  the  continuance  of  the 
as  a  protection  of  its  works  and  the  sbon 
tlie  violence  ot  the  lake.  With  this 
vation  of  the  right  of  the  railroad 
to  its  use  of  the  tracks  on  ^rouod  PcclaiiMl 
by  it  and  the  continuance  or  the 
the  city  possesses  the  same  right  of 
ownership,  and  is  at  full  liberty  to 
it,  which  it  ever  did. 

We  also  acrree  with  the  cotart  below 
the  city  of  Chicago,  as  riparian  owDcrof  tW 
ground[s  on  its  east  or  lake  front  of  the  dtr. 
between  the  north  line  of  Rtiodolph  stice:  ■»' 
the  north  line  of  block  twentT- three,  e»ck  rf 
the  lines  being  produced  to  I^ke  Xif^ipa, 
and  in  virtue  of  authority  ooafcrred  br  iii 
charter,  has  the  power  to  construct  and  kery 
in  repair  on  the  lake  front,  east  oi  laid  nce^ 
mises,  within  the  lines  mentiooed.  pubix 
landing  places,  wharves,  docks,  and  teres, 
subject,  however,  in  the  execotior  nf  tkat 
power,  to  the  authority  of  the  Sus*  to  pn- 
scribe  the  lines  beyond  which  picriw  doria 
wharves,  and  other  struct  urea,  other  Uns 
those  erected  by  the  general  govemimt  aiv 
not  be  extended  into  the  navipible  watcn  til 
the  harbor,  and  to  such  so|>ervi^oci  ai>«l  coi- 
trol  as  the  United  States  may  nghtfollj  a- 
ercise. 

It  follows  from  the  views  expresKd.  mi 
it  is  so  declared  and  adjudged,  that  tbe  Strv 
of  Illinois  is  the  owner  in  fee  of  tiw  ff^ 
merged  lands  constituting  tbe  bed  of  UU 
Michigan,  which  the  third  section  of  the  lei 
of  April  16,  18((9,  purported  to  graat  to  tkt 
Illinois  Central  Railroad  Comraay.  andtte 
the  Act  of  April  15,  1878, repealing  tlKsai 
is  valid  and  effective  for  the  purpoK  of  n- 
storing  to  the  State  the  same  OG«tiv>' 
dominion,  and  ownership  of  said  laad»iki* 
it  had  prior  to  the  passage  of  tbe  Act  of  Ayr.. 
16,  1869. 

But  the  decree  below,  as  it  reapeoi  tW  v^v 
commenced  in  1872,  and  the  pieia  ooaipkV 
in  1880  and  1881.  marked  1,  3,  and  1  »rtf 
Chicago  river,  and  the  pier  and  docis  br 
tween  and  in  front  of  Twelfth  and  Sinau* 
streets,  is  modified  so  as  to  direct  tfao  ce«t 
below  to  order  such  investi^tioo  to  be 
as  may  enable  it  to  determioe  wl     ' 


piers  erected  by  the  company,  by  rirtaeof  ta 


riparian  proprietorship  of  lota 
stituting  part  of  section  ten.  extend  iai»tfei 
lake  beyond  the  point  of  practical  aavifihc: 
ity,  having  reference  to  the  manner  ia  wki^ 
commerce  in  vessels  is  conducted  oa  the  Iste . 
and  if  it  be  detennined  upon  sucb  Jaiitfip- 
tion  that  said  piers,  or  any  of  thca,  ds  •* 
extend  beyond  such  point,  tboi  tbat  tkt  lith 
and  possession  of  the  railroad  oanpnj  * 
such  piers  shall  be  affirmed  by  tba  eoart ;  1* 
if  it  be  ascertained  and  diitoiml— d  tM  mA 
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leTB,  or  any  of  them,  do  extend  beyond  such 
ivirable  point,  then  the  said  court  shall  di- 
et me  said  pier  or  piers,  to  the  excess  ascer- 
lined*  to  be  abated  and  removed,  or  that 
,her  proceedings  relating  thereto  be  taken  on 
le  application  of  the  State  as  may  be  au- 
loriz^  by  law ;  and  also  to  order  that  simi- 
ir  proceedings  be  taken  to  ascertain  and  de- 
irmine  whewer  or  not  the  pier  and  dock, 
instructed  by  the  railroad  company  in  front 
f  the  shore  oetween  Twelfth  and  Sixteenth 
ireets  extend  beyond  the  point  of  navi^abil- 
:y,  and  to  affirm  the  title  and  possession  of 
tie  company  if  they  do  not  extend  beyond 
iicb  i>oint,  and,  if  they  do  extend  beyond 
ach  x>oint,  to  order  the  abatement  and  re- 
moval of  the  excess,  or  that  other  proceedings 
elating  thereto  be  taken  on  application  of  the 
)tate  as  may  be  authorized  by  law.  Except 
s  modified  in  the  particulars  mentioned,  the 
ecree  in  each  of  the  three  cases  on  appeal 
dust  be  affirmed,  with  costs  against  the  rail- 
oad  company ;  and  it  is  so  oraered. 

The  Chief  Justice,  having  been  of  counsel 
n  the  court  belcT  and  Mr,  e7iM«6'ctf  Blat-chford 
»eing  a  stockholder  in  the  Illinois  Central 
iailroad  Company,  did  not  take  any  part  in 
he  coDsideration  or  decision  of  these  cases. 

Mr,  Juiticr  ShiraM  dissenting : 

That  the  ownership  of  a  State  in  the  lands 
mderlying  its  navigable  waters  is  as  com- 
>lete,  and  its  power  to  make  them  the  subject 
>f  conveyance  and  grant  is  as  full,  as  such 
>wDership  and  power  to  grant  in  the  case  of 
;he  other  public  lands  of  the  State,  I  have 
(apposed  to  be  well  settled. 

Thus  it  was  said  in  Weber  y.  Board  of  State 
Harbor  Ckmre.,  86  U.  8.  18  Wall.  57,  65  [21 : 
r98,  8011  that  ''upon  the  admission  of  Cal- 
ifornia into  the  Union  upon  equal  footing 
with  the  original  states,  absolute  property  in, 
md  dominion  and  sovereignty  over,  all  soils 
under  the  tide  waters  within  her  limits  passed 
to  the  State,  ufith  the  coneequent  right  to  dinpose 
if  the  title  to  any  part  cf  eaid  soils  in  such 
manner  as  she  might  deem  proper,  subject 
only  to  the  paramount  right  of  navigation 
over  the  waters,  so  far  as  such  navigation 
might  be  reauirad  by  the  necessities  of  com* 
merce  with  foreign  nations  or  among  the  sev- 
eral states,  the  regulation  of  which  was 
vested  in  the  generalgoyemment.  ** 

In  ffoboken  y.  PennsplvaTua  B,  Ob.,  124  U. 
S.  657  [81 :  548] — ^a  case  in  many  respects  like 
the  present — ft  was  said:  '^Lanos  below 
high- water  mark  on  navigable  waters  are  the 
abiolute  property  of  the  State,  subject  only 
to  the  power  conferred  upon  Congress  to  reg- 
ulate foreign  commerce  and  commerce  be- 
tween the  states,  and  they  may  be  granted  by 
the  State,  either  to  the  riparian  proprietors  or 
to  a  strans^er,  as  the  State  may  see  fit, "  and, 
accordingly,  it  was  held,  ''that  the  grant  by 
the  State  of  Now  Jersey  to  the  United  Com- 
panies by  the  Act  of  March  81,  1869,  was  in* 
teuded  to  secure,  and  does  secure,  to  the  re- 
spective grantees  the  whole  beneficial  interest 
in  their  respective  properties,  for  their  ex- 
clusive use  for  the  purposes  expressed  in  the 
grants. " 
la  SUvem  v.  Patereon  ifb  N,  R  Co,,  84  N. 
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J.  L.  582,  it  was  declared  by  the  Court  of 
Errors  and  Appeals  of  New  Jersey  that  it  was 
competent  for  the  State  to  grant  to  a  straneer 
lands  constituting  the  shore  of  a  navigable 
river  under  tide  water  below  the  tide  water 
mark,  to  be  occupied  and  used  with  structures 
and  improvements. 

Langdon  v.  yew  York,  98  N.  Y.  129,  155, 
was  a  case  in  which  it  was  said  by  the  Court 
of  Appeals  of  New  York :  "  From  the  earl  iest 
times  in  England  the  law  has  vested  the  title 
to,  and  the  control  over,  the  navigable  waters  [466] 
therein,  in  the  crown  and  Parliament.  A  dis- 
tinction was  taken  between  the  mere  owner- 
ship of  the  soil  under  water  and  the  control 
over  it  for  public  purposes.  The  ownership 
of  the  soil,  analogous  to  the  ownership  of  dry 
land,  was  regarded  asjus  privatum,  and  was 
vested  in  the  crown.  But  the  right  to  use  and 
control  both  the  land  and  water  was  deemed  a 
jus  publicum,  and  was  vested  in  Parliament. 
The  crown  could  convey  the  soil  under  water 
so  as  to  give  private  rights  therein,  but  the 
dominion  and  control  over  the  waters,  in  the 
interest  of  commerce  and  navigation,  for  the 
benefit  of  all  the  subiects  of  the  kingdom,  ^^ 
could  be  exercised  only  by  Parliament.  Li 
this  country,  the  State  has  succeeded  to  all 
the  rights  of  both  crown  and  Parliament  in 
the  navigable  waters  and  the  soil  under  them, 
and  here  the  jus  privatum  and  the  jus  publicum 
are  both  vested  in  the  State. " 

These  citations  mi^ht  be  indefinitely  mul- 
tiplied from  authorities  both  Federal  and 
state. 

The  State  of  Illinois,  by  her  information 
or  bill  of  complaint  in  this  case,  alleges  that 
"the  claims  of  the  defendants  are  a  great  and 
irreparable  injury  to  the  State  of  Illinois  Jis 
a  proprietor  and  'owner  of  the  bed  of  the  lake, 
throwing  doubts  and  clouds  upon  its  title 
thereto,  and  preventing  an  advantageous  sale 
or  other  disposition  thereof;^  and  in  the  prayer 
for  relief  the  State  asks  that  "  its  title  may 
be  established  and  confirmed,  that  the  claims 
made  by  the  railroad  company  may  be  de- 
clared to  be  unfounded,  ana  that  the  State  of 
Illinois  may  be  declared  to  have  the  sole  and 
exclusive  right  to  develop  the  harbor  of  Clii- 
cago  by  the  construction  of  docks,  wharves, 
etc. ,  and  to  dispose  of  such  rights  at  its  pleas- 

Indeed,  the  logic  of  the  State's  case,  as  well 
as  her  pleadings,  attributes  to  the  State  entire 
power  to  hold  and  dispose  of,  by  grant  or 
lease,  the  lands  in  question ;  and  her  case  is 
put  upon  the  alleged  invalidity  of  the  title 
of  the  railroad  company,  arising  out  of  the 
asserted  unconstitutionality  of  the  act  of 
1869,  which  act  made  the  grant,  by  reason  of 
certain  irregularities  in  its  passage  and  title, 
or,  that  ground  failing,  upon  the  right  of  the 
State  to  arbitrarily  revoke  the  errant,  as  a 
mere  license,  and  which  right  she  claims  to 
have  duly  exercised  by  the  passage  of  the  Act 
of  1878.  [467] 

The  opinion  of  the  majority,  if  I  rightly 
apprehend  it,  likewise  concedes  that  a  State 
does  possess  the  power  to  grant  the  rights  of 
property  and  possession  in  such  lands  to  pri- 
vate parties,  but  the  power  is  stated  to  be,  in 
some  way,  restricted  to  "small  parcels,  or 
where  such  parcels  can  be  disposed  of  with- 
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out  detxiraent  to  the  public  interests  in  the  t 
lands  and  waters  remaining."  But  it  is 
difficult  to  see  how  the  validity  of  the  ex- 
ercise of  the  power,  if  the  power  exists,  can 
depend  upon  the  size  of  the  parcel  granted ; 
or  how,  if  it  be  possible  to  imagine  that  the 
power  is  subject  to  such  a  limitation,  the 
present  case  would  be  affected,  as  the  grant 
in  question,  though  doubtless  a  large  and 
yaluable  one,  is,  relatively  to  the  remaining 
soil  and  waters,  if  not  insignificant,  yet  cer- 
tainly, in  view  of  the  purposes  to  be  effected, 
not  unreasonable.  It  is  matter  of  common 
knowledge  that  a  great  railroad  system,  like 
that  of  me  Illinois  Central  Railroad  Com- 
pany, requires  an  extensive  ana  constantly 
increasing  territory  for  its  terminal  facilities. 

It  would  seem  to  be  plain  that,  if  the  State 
of  Illinois  has  the  power,  by  her  Legislature, 
to  grant  private  rignts  and  interests  in  parcels 
of  soil  under  her  navigable  waters,  the  extent 
of  sudi  a  grant  and  its  effect  upon  the  public 
interests  in  the  lands  and  waters  remaining 
are  matters  of  legislative  discretion. 

Assuming,  then,  that  the  State  of  Dlinois 
I)ossesses  the  power  to  confer  by  grant,  upon 
the  Illinois  Central  Railroad  Company,  pri- 
vate rights  and  property  in  the  lands  of  the 
State  underlying  the  waters  of  the  lake,  we 
come  to  inquire  whether  she  has  exercised 
that  power  oy  a  valid  enactment,  and  if  so, 
whether  the  grant  so  made  has  been  legally 
revoked. 

It  was  contended,  on  behalf  of  the  State, 
that  the  act  of  1869,  purporting  to  confer 
upon  the  railroad  company  certain  rights  in 
tiie  lands  in  question,  did  not  really  so  oper- 
ate, because  the  record  of  proceedings  in  the 
senate  does  not  show  that  the  bill  was  read 
three  times  during  its  passfage,  and  because 
the  title  of  the  bill  does  not  sufficiently  ex- 
press the  purpose  of  the  bill — both  of  which 
are  constitutional  requisites  to  valid  legis- 
lation. 

It  is  unnecessary  to  discuss  these  objections 
in  this  opinion,  tiecause  the  coUrt  below  held 
them  untenable,  and  because  the  opinion  of 
the  majority  in  this  court  adopts  the  reason- 
ing and  conclusion  of  the  court  below  in  this 
regard. 

It  was  further  contended,  on  behalf  of  tlie 
State,  that,  even  if  the  act  of  1869  were  a 
valid  exercise  of  legislative  power,  yet  the 
grant  thereby  made  did  not  vest  in  the  rail- 
road company  rights  and  franchises  in  the 
nature  of  private  property,  but  merely  con- 
ferred upon  the  company  certain  powers  for 
Eublic  purposes,  which  were  taken  and  held 
y  the  company  as  an  agency  of  the  State, 
and  which  accordingly  could  be  recalled 
by  the  State  whenever,  in  her  wisdom,  she 
dcem^  it  for  the  public  interest  to  do  so, 
without  thereby  infringing  a  contract  exist- 
ing lietween  her  and  the  railroad  com- 
pany. 

This  is  a  question  that  must  be  decided  by 
the  terms  of  the  grant,  read  in  the  light  of 
the  nature  of  the  power  exercised,  of  the 
chamcter  of  the  railroad  company  as  a  corpo- 
ration created  to  carry  out  public  purposes, 
and  of  the  facts  and  circumstances  disclosed 
by  the  record. 

Ft  must  be  conceded,  in  limine,  that,  in  con- 
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struing  this  grant,  the  State  is  entitled  to 
benefit  of  certain  well  settled  csiwi  of 
struction  that  pertain  to  gnots  by  the 
to  private  persons  or  corporatioos,  as.  lor  ia- 
stance,  that  if  there  is  any  ambiguity  or  is- 
certainty  in  the  act  that  inierpntmtum  mam 
be  put  upon  it  which  is  most  favorable  to 
the  State ;  that  the  words  of  tbe  gnat,  h^g 
attributable  to  the  party  procnrinir  the  Iqps- 
lation,  are  to  receive  a  smct  oaoatraakm  m 
against  the  grantee ;  and  diat,  as  the  Sfettr 
acts  for  the  public  good,  we  dKmld  ezpees 
to  find  the  giant  consistent  with  good  Boai* 
and  the  general  welfare  of  tbe  S^te  at  Um 
and  of  tne  particular  oommvni^  to  be  v - 
fected. 

These  are  large  ccmoeasioos,  and,  of  < 
in  order  to  defeat  the  grant,  they  ought 
be  pushed  beyond  tl^  boonds  of  ras 
as  to  result  in  a  strained  and  improbable 
struction.     ReascHiable  effect  must  be  gii 
to  the  language  employed,  and  the 
intent  of  the  enactment  must  prevail. 

By  an  Act  of  Congress,  improved 
ber  20,  1850.  (9  Stat,  at  L.  4«D  the  right  cf 
way  not  exceeding  200  feet  in  width  tlm|b 
the  public  lands  was  granted  to  the  Stoto  rf 
Illinois,  for  the  construction  of  a  lailaid 
from  the  southern  terminus  of  the  Xniaois  4 
Michigan  Canal  in  that  State  (at  Li  SiUc. 
to  Cairo,  at  the  confluenoe  of  the  0U»  mb 
Mississippi  rivers,  with  a  bnn^  fmi  An 
line  to  Chicago,  and  another,  «m  te  dsj  d 
Gkilcna,  to  Dubuque,  in  the  State  of  wai. 
A  grant  of  public  lands  was  also  sade  tottr 
State  to  aid  in  the  constructioa  of  the  ni] 
road  and  branches,  which,  by  the  tsam  d 
the  Act,  were  to  ''be  and  Temaia  a  yabOr 
highway  for  the  use  of  the  govenaaeat  if  Ar 
United  States,  free  from  toll  or  other  cteyt 
upon  the  transportation  of  any  ptwia^  « 
troops  of  the  United  States.*  Itwnidtov^ 
vided  that  the  United  States  mail  ihoali  « 
all  times  be  transpcnted  on  the  said  isnnsi 
under  the  direction  of  tbe  PostoOoe  Depvt 
ment  at  such  price  as  the  Oonfnoi  «ic^  ^ 
law  direct. 

This  Act  of  Congress  was  formaUy  aoe^toi 
by  the  Legislature  of  the  Stato,  Fmstfy  Vt, 
1851.  Laws,  1851, 192,  lOS.  Sevea  dm  to^ 
fore  the  acceptance — February  IQ,  MB— il> 
Illinois  Central  Railroad  OoinpsKy  wtoia* 
corporatcd  for  the  purpose  of  uuastiwfisc 
maintaining,  and  operating  the  railiead  mk 
branches  contemplated  in  the  Act  of  O^ 
gress. 

By  the  second  section  of  ita  charter.  A» 
company  was  authorized  and  empewsnd** 
survey,  locate,  construct,  oomplele.  aha 
maintain,  and  operate  a  imilroad  with  s» 
or  more  tracks  or  lines  of  imik,  fr^  ^ 
southern  terminus  of  the  Illinois  (k  Micbifto 
Canal  to  a  point  at  the  city  of  Chiro.  wiik 
a  branch  of  the  same  to  the  city  of  Chkac* 
on  Lake  Michigan,  and  also  a  braach  wtk 
city  of  Galena  to  a  point  on  the  MisWr- 
river  opposite  the  town  of  Dubnqat  ia  i^ 
State  of  Iowa." 

It  was  provided  in  the  third  SMflia  ^^ 
"  the  said  corporation  shall  have  right  of  w 
upon,  and  may  appropriate  to  ito  wk  ■* 
and  control  for  the  porpoaes  maisto|ili'** 
herein,  land  not  exceeding  two  haadrtd  i^ 
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n  width  through  its  entire  length ;  may  enter 
ipon  and  take  possession  of  and  use  all  and 
kuigulaT  any  lands,  streams,  and  materials 
if  eTery  kind,  for  the  location  of  depots  and 
itoppinff  stages,  for  the  purpose  of  construct- 
ing bridges,  dams,  embankments,  excava- 
Lions,  station  grounds,  spoil  banks,  turnouts, 
engine-houses,  shops,  and  other  buildings 
necessary  for  the  construction,  completing, 
altering,  maintaining,  preserving,  and  com- 
plete operation  of  said  road.  All  such  lands, 
waters,  materials,  and  priyileges  belonging 
to  the  State  are  hereby  grantea  to  said  cor- 
IK>ration  for  said  purposes ;  but  when  owned 
or  belonging  to  any  person,  company,  or 
corporation,  and  cannot  be  obtained  by  yoI- 
antary  grant  or  release,  the  same  may  be 
taken  and  paid  for,  if  any  damages  are 
awarded,  in  the  manner  prorided  in  'An  Act 
to  Provide  for  a  General  Svstem  of  Railroad 
Incorporations, '  approved  No  ember  5, 1849, 
and  the  llnal  decision  or  award  shall  vest  in 
the  corporation  hereby  created  all  the  rights, 
franchises,  and  immunities  in  said  act  con- 
templated and  provided.  **         «k 

The  eighth  section  had  the  following  pro- 
vision :  ^  Nothing  in  this  act  containea  shall 
authorize  said  corporation  to  make  a  location 
of  their  track  within  any  city  without  the 
consent  of  the  conmion  council  of  said  city. " 
By  the  15th  section,  the  riffht  of  way  ahd 
all  the  lands  granted  to  the  State  by  the  Act 
of  Congress  before  mentioned,  and  also  the 
right  01  way  over  and  through  lands  owned 
by  the  State,  were  ceded  and  granted  to  the 
corporation  for  the  "purpose  of  surveying, 
locating,  constructing,  completing,  altering, 
maintaining,  and  operating  said  road  and 
branches.  **  There  was  a  requirement  in  this 
section  (clause  8)  that  the  railroad  should  be 
built  into  the  city  of  Chicago. 

By  the  eighteenth  section,  the  company 
was  required,  in  consideration  of  the  grants, 
privileges,  and  franchises  conferred,  to  pay 
into  the  treasury  of  the  State,  on  the  first 
Monday  of  December  and  June  of  each  year, 
five  per  centum  of  the  ffross  receipts  of  the 
road  and  branches  for  the  six  months  then 
next  preceding. 

The  twentv-second  section  provided  for  the 
assessment  of  an  annual  tax  for  state  purposes 
upon  all  the  property  and  assets  of  the  cor- 
poration :  and  if  this  tax  snd  the  five  per  cent 
charge  upon  the  gross  receipts  should  not 
amount  to  seven  per  cent  of  the  total  pro- 
ceeds, receipts,  or  income  of  the  company, 
it  was  required  to  pay  the  difference  into  the 
state  treasury,  "so  as  to  make  the  whole 
amount  paid  equal  at  least  to  seven  per  cent 
of  the  ffross  receipts  of  said  corporation." 
Exemption  was  granted  in  that  section  from 
*'all  taxation  of  every  kind,  except  as  herein 
provided  for." 

The  act  of  November  6,  1849,  referred  to 
in  the  third  section  of  the  charter,  provided 
a  mode  for  condemning  land  required  for 
railroad  uses,  and  contained  an  express  pro- 
vision that  upon  the  entry  of  judgment  the 
corporation  "^all  become  seized  in  fee  of  all 
the  lands  and  real  estate  described  during  the 
continuance  of  the  corporation.**  2  Laws 
1849,  27. 
The  consent  of  the  conunon  council  to  *;he 
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location  of  the  railroad  within  the  city  of 
Chicago  was  given  by  an  ordinance  passed 
June  14,  1852. 

On  the  16th  of  April,  1869,  an  act  was 
passed  by  the  Legislature  of  Dlinois,  entitled 
**  An  Act  in  Relation  to  a  Portion  of  the  Sub- 
merged Jjands  and  Lake  Park  Qrounds  Lying 
on  and  Adjacent  to  the  Shore  of  Lake  Michi- 

gan,  on  the  Eastern  Frontage  of  the  City  of 
hicago.  **    The  third  section  of  this  act  pro- 
vided as  follows : 

''Sec.  8.  The  right  of  the  niinois  Central 
Railroad  Company,  under  the  ^rant  from  the 
State  in  its  charter,  which  said  grant  consti- 
tutes a  part  of  the  consideration  for  which 
the  said  company  pays  to  the  State  at  least 
seven  per  cent  of  its  gross  earnings,  nnd 
under  and  by  virtue  of  its  appropriation, 
occupancy,  use,  and  control,  and  the  riparian 
ownership  incident  to  such  grant,  appropria- 
tion, occupancy,  use,  and  control,  in  and  to 
the  land  submerged  or  otherwise  lying  east  of 
the  said  line  running  parallel  with  and  four 
hundred  feet  east  of  the  west  line  of  Michi- 
gan avenue,  in  fractional  sections  ten  (10) 
and  fifteen  (15) ,  township  and  range  as  afore- 
said, is  herebv  confirmed ;  and  all  the  right 
and  title  of  the  State  of  Illinois,  in  and  to 
the  submerged  lands  constituting  the  bed  of 
Lake  Michigan,  and  lyin^  east  of  the  tracks 
and  breakwater  of  the  Illinois  Central  Rail- 
road Company  for  the  distance  of  one  mile, 
and  between  the  south  line  of  the  south  pier 
extended  eastward ly,  and  a  line  extended 
eastward  from  the  south  line  of  lot  twenty- 
one,  south  of  and  near  to  the  round-house  and 
machine  shops  of  said  companv,  in  the  south 
division  of  the  said  city  of  Chicago,  are 
hereby  granted  in  fee,  to  the  said  Illinois 
Centra]  Railroad  Company,  >lts  successors 
and  assigns :  Protided,  Jwientr^  That  the  fee 
to  said  lands  shall  be  held  by  said  company 
in  perpetuity,  and  that  the  said  company 
shall  not  have  power  to  grant,  sell  or  convey 
the  fee  to  the  same,  and  that  all  gross  receipts 
from  use,  profits,  leases  or  otherwise  of  said 
land  or  the  improvements  thereon,  or  that  may 
hereafter  be  made  thereon,  shall  form  a  part 
of  the  gross  proceeds,  receipts,  and  income  of 
the  said  Illinois  Central  Railroad  Company, 
upon  which  said  company  shall  forever  pay 
into  the  state  treasury,  semi-annually,  the 
per  centum  provided  for  in  its  charter,  in  ac- 
cordance with  the  requirements  of  said  char- 
ter :  And  provided,  alto.  That  nothing  herein 
contained  shall  authorize  obstructions  to  the 
Chicago  harbor  or  impair  the  public  right  of 
navigation,  nor  shall  this  act  be  construed  to 
exempt  the  Illinois  Central  Railroad  Com- 
pany, its  lessees  or  assigns,  from  any  act  of 
the  general  assembly,  which  may  be  hereafter 

Sas^,  regulating  the  rates  of  wharfage  and 
ockage  to  be  charged  in  said  harbor :  And 
providedfurt/ier,  That  any  of  the  lands  hereby 
granted  to  the  Illinois  Central  Railroad  Com- 
pany, and  the  improvements  now  or  which 
may  hereafter  be  on  the  same,  which  shall 
hereafter  be  leased  by  said  Illinois  Central 
Railroad  Company  to  any  person  or  corpo- 
ration, or  which  may  hereafter  be  occupied 
bv  any  person  or  corporation  other  than  said 
Illinois  Central  Railroad  Company,  shall  not 
during  the  continuance  of  such  leasehold 
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estate  or  of  tuch  occapanc^,  be  exempt  from 
municipal  or  other  taxation."  Laws  1869» 
245,  d48. 

By  this  act,  the  riirht  of  the  railroad  com- 
pany to  all  the  lands  it  had  appropriated  and 
occupied,  lying  east  of  a  line  drawn  parallel 
to,  and  four  hundred  feet  east  of,  the  west 
line  of  Michigan  avenue,  in  fractional  sec- 
tions ten  and  fifteen,  was  confirmed ;  and  a 
further  grant  was  made  to  the  company  of  the 
submerged  lands  lying  east  of  its  tracks  and 
breakwater,  within  the  distance  of  one  mile 
therefrom,  between  the  south  line  of  the  south 
pier  extended  eastwardly  and  a  line  extended 
eastward  from  the  south  line  of  lot  twenty- 
one. 

What  is  the  fair  and  natural  import  of  the 
language  ^sed? 

So  long  as  the  act  stands  in  force  there 
seems  to  rae  to  exist  a  contract,  whereby  the 
Illinois  Central  Company  is  to  liave  and  enjoy 
perpetual  possession  and  control  of  the  lands 
in  question,  with  the  right  to  improve  the 
same  and  take  the  rents,  issues,  and  profits 
thereof,  provided  always  that  the  company 
shall  not  have  the  power  to  sell  or  alien  such 
lands,  nor  shall  the  company  be  authorized  to 
maintain  obstructions  to  the  Chicago  harbor, 
or  to  impair  the  public  right  of  navigation; 
nor  shai  -  the  company,  its  lessees  or  assigns, 
be  exemj4ed  from  any  act  of  the  general  as- 
sembly, which  may  be  hereafter  passed,  regu- 
lating the  rates  of  wharfage  and  dockage  to  be 
charged  In  said  harbor,  and  whereby,  in  con- 
sideration of  the  grant  of  these  rights  and 
privileges,  it  shall  be  the  duty  of  tiie  com- 
pany to  pay,  and  the  right  of  the  State  to  re- 
ceive  seven  per  cent  of  the  gross  receipts  of 
the  railroad  company  from  ''use,  profits, 
leases,  or  otherwise,  of  said  land,  or  the  im- 
provements thereon,  or  that  may  be  hereafter 
made  thereon."  ^> 

Should  the  railroad  company  attempt  to 
disregard  the  restraint  on  alienating  the  said 
lands,  the  State  can,  by  judicial  proceeding, 
enjoin  such  an  act,  or  can  treat  it  as  a  legal 
ground  of  forfeiting  the  grant;  or,  if  the 
railroad  company  fails  or  refuses  to  pay  the 
per  centum  provided  for,  the  State  can  enforce 
such  payment  by  suit  at  law,  and  possibly 
by  proceedin£[s  to  forfeit  the  grant.  But  so 
long  as  the  railroad  company  shall  fulfill  Its 
part  of  the  agreement,  so  long  is  the  State 
of  Illinois  inhibited  by  the  Constitution  of 
the  United  States  from  passing  any  act  im- 
pairing the  obligation  of  the  contract. 

Doubtless  there  are  limitations,  both  ex- 
pressed and  implied,  on  the  title  to  and  con- 
trol over  these  lands  by  the  company.  As  we 
have  seen,  the  company  is  expressly  forbidden 
to  obstruct  Chicago  harbor,  or  to  impair  the 
public  right  of  navigation.  So,  from  the 
nature  of  the  railroad  corporation  and  of  its 
relation  to  the  State  and  the  public,  the  im- 
provements put  upon  these  lands  by  the  com- 
pany must  be  consistent  with  their  duties  as 
common  carriers  and  must  be  calculated  to 
promote  the  efficiency  of  the  railroad  in  the 
receipt  and  shipment  of  freight  from  and  by 
the  lake.  But  these  are  incidents  of  the  grant 
and  do  not  operate  to  defeat  it. 

To  prevent  misapprehension,  it  may  be  well 
to  say  that  it  ii  not  pretended  in  this  view 
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of  the  case  that  the  State  cmn  put^  flr  ha 
parted,  by  contract,  with  her  morenign  pov. 
ers.  The  railroad  ccnnpanj  takes  sm  heUi 
these  lands  subject  at  all  umes  to  the  ■■» 
sovereign  powers  in  the  State  as  obCua  ia  xke 
case  of  other  owners  of  property.  Ncr  oa 
the  grant  in  this  case  be  regarded  as  ia 
way  hostile  to  the  powers  of 
government  in  the  control  of 
navigable  waters. 

The  able  and  interesting  fltatmtmt,  la  tiht 
opinion  of  the  majority,  of  the  ri^fats  of  tla 

f public  in  the  navigable  waters,  and  of  ths 
imitation  of  the  powers  of  the  State  to  pot 
with  its  control  over  them,  is  not  diswnted 
from.  But  its  pertinency  in  the  prtami  dis- 
cussion is  not  clearly  seen.  It  will  be  timm 
enough  to  invoke  the  doctrine  of  the  iaris- 
lability  of  public  rights  wbm  and  if  the  rail- 
road company  shall  attempt  to 
them. 

Should  the  State  of  Illinois  see  ia 
and  unforeseen  growth  of  the  city  of  ChKac% 
and  of  the  lake  commerce  reason  to  doobt  as 
prudence  of  her  legislature  in 
the  contract  created  by  the 
accei>tance  of  the  act  oi  186^, 
the  rights  and  property  of  the  railrosd 
pany  in  these  lands  by  a  oonstitntioBal 
demnation  of  them.  So  freed  frosi  te 
shackles  of  an  undesirable  oontrac 
make,  as  she  expresses  in  her  bill 
to  do,  a  **  more  advantageous  sale  or 
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tion  to  other  parties, "  withoat  olEease  Is  ths 
law  of  the  land. 

The  doctrine  that  a  State,  bj 
grant  to  a  corporation  of  bo-  ow: 
subjects  herself  to  the  restraints  of 
dicially  interpreted,  has  been  ' 
able  political  thinkers,  who  may, 
find  in  the  decision  of  the  court  ia 
ent  case  some  countenance  of 
But  I  am  unable  to  suppose  that  ^en  is  aiy 
intention  on  the  part  of  this  oonrt  to 
from  its  doctrine  so  often  expressed. 
**  We  have  no  knowledge  of  any 
or  principle  which  could  support  tJ 
tliat  a  legislative  grant  is  revocable  ia  its 
nature,  and  held  only  duramU  tea* 
Such  a  doctrine  ...  is  utterly 
sistent  with  a  m^%  and  fnndaiaewtt 
ciple  of  a  republican  govemment,  the  rigts 
of  the  citizens  to  the  free  enjoymeitt  of  dtfir 
property  legally  acquired. 

''A  private  corporation  created  by  the  Lif- 
islature  may  lose  its  franchises  by  a 
or  tum-usdr  of  them,  and  they  may  be 
by  the  government  under  a  Judicial 
upon  a  quo  toarratUo  to  ssoertaia 
the  forfeiture.  .  .  .  But  that  the  Wps- 
lature  can  repeal  statutes  deaitn^  priTMS 
corporations,  or  confirming  to  them  fmipfiiy 
already  acquired  under  the  faith  of  prevMaa 
laws,  and,  oy  such  repeal,  can  vest  tae  prr^ 
erty  of  such  corporations  exclusively  m  tte 
State,  or  dispose  of  the  same  to  such  porpraai 
as  they  may  please,  without  the  cotiKm  or 
default  of  the  corporators  we  are  not  pii|ii<4 
to  admit;  and  we  think  ourselves  scaadiac 
upon  the  principles  of  natural  Justice,  vpos 
the  fundamental  laws  ot  every  free  forcrs- 
ment,  upon  the  spirit  and  the  letter  of  the 
Constitution  of  the  United  States^  aad  mpm 
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;he  decisions  of  most  respectable  Jadicial 
;ribaiial8,  in  resisting  such  a  doctrine.** 
TerreU  ▼.  Taylor,  18  U.  S.  9  Cranch,  48  [8 : 
550]. 

In  J^ans  y.  MUsiisippi,  101  U.  8.  814  [25 : 
L079;}  Chief  Justice  Waite,  in  delivering  the 
opinion  of  tiie  court,  said:  "It  is  now  too 
late  to  contend  that  any  contract  which  a 
State  actually  enters  into,  when  granting  a 
charter  to  a  private  corporation,  is  not  within 
the  protection  of  the  clause  in  the  Constitu- 
tion of  the  United  States  that  prohibits  states 
from  passing  laws  impairing  the  obligation 
of  contracts.  The  doctrines  of  Darmouth 
OoOeae  v.  Wooduntrd,  17  U.  8.  4  Wheat.  518 
[4 :  629]  announced  by  this  court  more  than 
sixty  years  Ago,  have  become  so  imbedded  in 
the  jurisprudence  of  the  United  States  as  to 
make  them  to  all  intents  and  purposes  a  part 
of  the  Constitution  itself." 

The  obvious  conclusion  from  the  foregoing 
view  of  the  case  is  that  the  Act  of  1878,  as 
an  arbitrary  act  of  revocation,  not  passed  in 
the  exercise  of  any  reserved  power,  is  void, 
that  the  decree  of  the  court  below  should  bo 
reversed,  and  that  that  court  should  be  di- 
rected to  enter  a  decree  dismissing  the  bill 
of  the  State  of  Illinois  and  the  cross  bill  of 
the  city  of  Chicago. 

I  am  authorized  to  state  that  Mr,  JtuHce 
Ora^y  and  Mr,  Juetiee  Brown  concur  in 
this  dissent. 


PHILANDER  DBRBY  bt  al,  AppU., 

c. 

DANIEL  E.  THOMPSON  m  al. 

(See  d.  0.  ItBDorter*!  ed.  476-488.) 

Patent  for  chitd^h  carriage— i^ftinffement. 

1.  The  patent  to  Joseph  W.  Kenna  of  Febraary 
Mth,  1S80,  No.  04,988,  for  a  new  and  useful  im- 
pTOvemeot  In  a  oombmed  ohfld*8  chair  and  oai- 
riage  has  not  the  merit  of  inyentlon. 

2,  The  fact  that  defendants  have  been  able  by  a 
•kiUf  ul  oontrivanoe  to  dispense  with  one  of  the 
etementa  of  the  plaintUTa  claim,  does  not  make 
their  device  an  infringement. 

[No.  40.1 
Argved  Nov,  11, 14JS9t,    Decided  Dee.  6,1899. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  district  of 
Massacbusetts,  in  favor  of  the  plaintiff,  in  an 
action  for  the  infringement  of  letters  patent, 
No.  224,938,  issued  Feb.  24..1880,  to  Joseph  W. 


Eenna,  for  a  new  and  useful  improvement  in 
a  combined  child's  chair  and  carriage.  Be- 
versed,  teith  direetione  to  diemies  the  biU, 

See  same  case  below,  20  Fed.  Rep.  299,  82 
Fed.  Rep.  880. 

Statement  by  Mr,  Justice  Brown. 

This  was  a  bill  in  equity  for  the  infringe- 
ment of  letters  patent  number  224,928,  issued 
Februarv  24,  1880,  to  Joseph  W.  Kenna,  for  a 
new  and  useful  improvement  in  a  combined 
child's  chair  and  carriage. 

The  invention  relat^  to  an  article  of  fur- 
niture which,  by  a  simple  adjustment  of  the 
parts,  may  be  convertea  from  a  child's  high 
chair  for  use  at  a  table  to  a  child's  carriage, 
and  vice  versa,  as  may  be  desired;  and  more 
particularly  to  the  manner  of  connecting  the 
chair  to  its  supporting  frame,  and  supporting 
it  thereon.  It  consisted  practically  of  an  or- 
dinary chair,  B,  with  four  legs,  mounted  when 
used  as  a  high  chair  upon  a  standard.  A,  also 
having  four  legs  to  correspond  with  those  of 
the  chair.  The  front  legs  of  the  cbdr  were 
pivoted  at  their  lower  ends,  D,  upon  the  cor- 
responding legs  of  the  standard.  Upon  the 
rear  legs  of  the  standard  there  were  pivoted  a^ 
their  lower  ends  the  arms  of  a  bail,  E,  which 
turned  up  under  the  rear  part  of  the  chair,  and 
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Von,-~For  uihat  patents  are  granted:  when  de- 
plored void,  see  fiote  to  Bvans  v.  Baton,  4: 488. 

As  to  Tpatentabauy  of  inventUms,  see  notes  to 
^niompaon  v.  Boisselier,  flh  78,  and  OoraiDg  v.  Bor- 
neo, 14: 688. 

Am  to  abandonment  of  invention^  see  note  to  Pen- 
oock  V.  Dialoflrue,  7: 807. 

As  to  distinction  between  inventions  of  meehanlsm^ 
^trtfdes,  or  products  and  processes;  wfien  latter  pat' 
enUd,  see  note  to  Oomlnff  v.  Burden,  14: 688. 

At  to  kuHudtng  process  and  product  in  same  pal' 
enUeeparate  patents  therefor,  see  note  to  Bvans  v. 
Baton,  4: 488. 
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As  to  what  reissue  may  cover,  see  note  to  O^Bellly 
V.  Morse,  14:  SQL 

As  to  assignment,  b^ore  issuing  and  reissuing  pal' 
snt:  reeording;  when  assignment  transfers  extended 
terms,  see  note  to  Gkiyler  v.  Wilder,  18: 504. 

As  towTien  assignee  may  sue  for  infringement; 
when  patentee  must;  whentheymust  join,Boenote  to 
Wilson  V.  Rousseau,  11: 114L 

As  to  damages  for  infrinffement  of  patent;  treble 
damages,  see  note  to  Hogsr  ▼•  Bmerson,  18: 8SS4. 

As  to  notes  given  for  patent  rights;  purchaser  tx- 
forematurity.  see  note  to  Maodeville  v.  Welch,  6: 87. 

I7kit  prior  %tse  or  sale  of  inoefition  renders  patent 
void,  see  note  to  French  v.  Garter,  84: 664. 
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ro|>porled  it  b;  tbc  aid  ol  &  cttch,  F,  fastened 
in  a  croH'pii^e  or  rod  bctwpeo  the  two  rear 
legs  of  tbe  rliair.  When  used  aa  a  carriase, 
the  boil  was  unfusleoed  from  its  calcb,  nhich 
allowed  the  rear  of  tbe  cbair  lo  fall  belneen 
tbe  rear  legs  a  of  tbe  slandatil.  The  front  Ifgf 
a'  of  tbe  aiaadanl  aBSOmed  a  borj^tootiil  poai- 
tioQ.  Tbe  cbair  >,ben  rested  upon  four  wheels, 
L,  attached  to  crow  pieces  coaneciing  the  front 
aod  rear  Ipes,  and  toe  bail  served  as  a  puab- 
baadle  for  Ibe  carriage  ibua  formed,    fi;  ibia 
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adjnrtment,  wblch  b  aboim  in  tbe  anoesed 
diswinga,  tbe  cbair  is  converted  into  a  wbee! 
carriafce,  on  nbicb  tbe  cbild  naj'  be  pushed  bf 
tbe  aid  of  the  bail  from  place  to  place. 

Tbe  patentee  says  Id  his  spcciflcetlon:  "  Id 
makiuft  these  cbangea  it  Is  not  oecesur;  to  re- 
more  tbe  child  from  the  cbair,  for  imatead  of 
itltlDE  the  cbair  back,  aa  shoirn  in  Fi^r.  9  of 
the  drawtnin,  It  ma;  be  held  in  an  uprif:ht 
position,  and  the  frame  A.  tilted  forward  on  its 
front  standard  until  It  aMUiP'n  the  position 
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showninFlg.  8of  tbednwiBCi;aBdtadM| 
tng  from  the  latter  paaliioii  to  a  cbair.  tbe  t^ 
poTtioff  frame  may  m  (ilted  apwaid  mi  tack- 
nard  iuto  Iliepoaitioo  abown  in  Fte.  9af  Uc 
drawings,  wblle  at  tbe  aaine  time  Ike  ehar  ■ 
held  in  an  upright  paction  bj  tbe  alliwlwl  * 
Tbe  claim  relied  npon  In  thia  nil  «■  tkr 
eecoud,  which  waaaafollowa:  "2.  1 
A,  in  combination  wilb  tbe  h«il  E.  i 
frame  B,  pivoted  at  its  lower  froal  cam 
the  frame  A,  and  tbe  jieldine  mt  m  m 
F,  substantially  as  described.  The  ca 
defended  apon  tbe  Kround  ol  mant  of  to 
and  also  of  DOD-iDfriofemeiiL  Tbr  ea«i 
dered  a  fioaldecree  for  tbe  plaintiff  ("" 
V.  iteriy,  82  Fed.  Bep.  8801.  aod  " 
was  allowed  an  ^ipcal  to  "  ' 


Mr.  JvtUee  Brown  deUvend  the  a^ia 
of  the  conrt: 

The  Drat  assignmeDt  of  error  tsna  opaaAt 
validity  of  the  second  claim  of  the  iialari  ia 
question,  which  was  for  "tbe  bamt  A,  h 
combination  with  tbe  baO  E.  dbtdrbwmS, 
pivoted  at  its  lower  front  oomera  to  tbt  tami 
A.  and  the  yleldioK  rest  or  mappanT.t^ 
Btantiallj  aa  described."  Tbia  eWa  Mpv 
tlcallj  for  the  combination  of  (oar  diwM 

1.  A  low  cbair,  baviog  tbe  oanal  tnmt  d 
four  legs; 

2  A  sap^Iementol  frame,  placed  nads  dt 
cbair  lo  raise  it,  and  arranged  to  fold  otf  rf 
the  way  when  Ibe  low  cAair  ia  oaed; 

8.  A  ball,  forming  a  part  of  Ibe  rear  Icp  tf 
the  ■npplemental  frame;  and 

4.  A  catch  or  fastening  device  which  ki((i 
this  luil  In  place  when  tE^  '^Ir  k  ^ad  m  s 
hlffh  cbair. 

If  Mr.  Eenna  bad  been  tbe  Otal  In  kvoi  s 
biffh  tliair  which,  by  a  simple  inirhaiiiral  tf- 
ran^ment.  could  be  convevled  intoantlH 
chair  or  carriage,  by  the  aid  of  a  faaD.  vtieh 
served  alternately  for  the  sawct  of  Iht  ligk 
chair  and  aa  a  posh  handle  for  the  nliat 
cbsir,  his  patent  would  doobtloH  be  eMiMM 
a  liberal  consiruclion.  Soefa  a  device  ii  ai 
once  iDeenions,  uaeful,  compact,  and  eoavn- 
lent.  He  was  not.  bowerer,  ibe  tni  la  iMs 
field  of  InvEDiion.  Tbe  palen:  to  Caabfr  rf 
April  SS,  ItfTS,  exhibits  a  chair,  tbe  m  '^ 
which  was  hloMd  to  the  nppcr  eadef*o*r 
legs,  cnrresponding  la  tbe  frame  A  «(  *** 
plaintlfTs  patent,  and  iworfded  with  lelhn 
secured  tollie  lower  part  of  the  legaorKRWk 
ers  between  them,  in  comUnatioB  with  nOta 
secured  beneath  tbe  foot  real  of  the  c*^ 
The  rear  legs  were  secuivd  to  (he  Mst  k* 
sprinarbolta  Immedlaiely  beacalb  ih*  iM. 
which  bolls,  when  witbdnwn.  parmMfd  *> 
front  legs  to  turn,  and  asaume  a  paitialy  hn 
xontal  position,  the  chair  falling  and  ceOffb 
front  on  cwlera or  wbee's  atlaSted  tolhc  • 
derside  of  the  aten,  and  lo  tbe  rear,  qn  ta* 
corresponding  wheels  JoamdM  in  tht  ** 
torn  of  the  four  legs.    There  wu  aboai 


used  as  a  lolllDg  chair.    TU*  da« 

contained  a  frame  corroipooding  to  ihcfrW 
A  nf  the  plai^llTs  patent.  In  combfaatiea  vhk 
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push-handle  or  ball,  and  a  cbalr-seat  pivoted 
L  front  to  the  tapplemental  frame;  but  it  did 
[>t  contalii  a  supporting  cbair-frame  of  four 
m,  nor  tbe  yielaing  rest  or  support  F.  While 
Hdently  a  somewhat  crude  device,  it  did  con- 
iiD  two,  if  not  three,  of  the  four  elements  of 
le  plaintiff's  patent  though  combined  in  a 
ifferent  manner. 

Tbe  exhibit  Pearl  chair,  which,  we  agree 
ritb  the  court  below,  antedates  the  Kenna  in- 
cDtion,  also  consisted  of  a  chair-seat  hinged 
o  the  front  legs  of  a  frame,  corresponding  to 
be  Kenna  frame  A.  immediately  beneath  the 
eat,  while  to  the  rear  legs  of  this  frame  was 
>ivoted  a  bail,  which  served  to  support  the 
-ear  of  the  chair-seat  when  used  as  a  high 
;bair,  and  as  a  push-handle  when  used  as  a 
oUiDg  chair.  The  wheels  were  pivoted,  as  in 
he  Caulier  chair,  to  the  under  side  of  the  step 
ftnd  to  the  lower  ends  of  the  front  legs  of  the 
traoie  A.  There  was  also  a  catch  attached  to 
tbe  rear  of  the  chair  seat  into  which  tbe  bail 
fitted  when  turned  up  for  use  in  supporting 
tbe  high  chair.  There  are  found  in  this  chair 
all  tbe  elements  of  the  Kenna  chair,  except 
that  the  chair  is  pivoted  or  hinged  to  the  frame 
immediately  beneath  the  seat,  and  hence  both 
this  and  the  Caulier  chair  are  less  compact, 
convenient,  and  sightlv  than  the  Eenoa'device. 
When  used  as  a  rolling  chair,  the  chair-seat 
was  thrust  forward  in  front  of  the  legs,  which 
projected  in  the  rear  and  made  the  carriage 
much  less  convenient  to  handle. 

In  the  Patten  patent  of  September  8,  1878, 
however,  the  hinses,  by  means  of  which  the 
legs  of  ibrr  tupp^mental  frame  were  turned  | 
under,  wer«  placed  some  distance  below  tbe 
seat,  whld:  had  the  effect,  when  used  as  a  roll* 
ing  chair,  of  throwing  the  chair-seat  farther 
backward  and  nearer  to  the  Imil.  This  peculi- 
arity is  also  found  in  the  Chichester  patent  of 
July  8,  1879,  which,  whQe  differing  widely 
from  the  Kenna  patent  in  other  respects,  re- 
sembles it  in  the  particular  of  having  a  com* 
plete  chair  instead  of  a  mere  chair-seat.    '^ 

Plaintiff  is  evidently  not  entitled  to  claim 
the  combination  of  the  chair-frame  pivoted  to 
the  supplemental  frame  A,  and  the  bail,  with- 
out the  yielding  supporter  rest,  since  the  latter 
is  not  only  incorporated  in  bis  claim,  but  a 
claim  which  he  originally  made  for  "the  sup- 
porting frame  A,  in  combination  with  the 
chair-frame  hinged  thereto  at  its  lower  front 
comers,  and  the  movable  support  £,  substan- 
tially as  described,"  was  rejected  bv  the  Patent 
Office  upon  reference  to  the  Caulier  patent, 
aod  Kenna  acquiesced  in  such  rejection.    It 
is,  then,  only  in  connection  with  the  yielding 
rest  or  support  F  that  he  could  possibly  claim 
the  combmation  of  the  other  three  elements. 
But  this  rest  or  support  is  also  found  in  con- 
nection with  a  chair-seat,  a  standard  of  four 
legs,  snd  a  bail  in  the  Pearl  chair,  performing 
tbe  same  function  of  holding  the  bail  in  posi- 
tion, to  support  the  rear  of  the  chair-seat  when 
not  in  use  as  a  rolling  chair,  but  attached  di- 
rectiy  to  the  chair-seat  instead  of  to  a  rod 
connecting  the  two  rear  legs  of  the  chair.    Al- 
though the  Pearl  chair  is  referred  to  in  one  of 
the  letters  of  the  department,  (December  12, 
1879)  it  was  only  as  exhibited  in  the  catalogue 
of  Hey  wood   Brothers,   the   manufacturers, 
wherein  the  catch  for  the  support  of  the  bail 
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was  not  represented;  but,  appearing  as  it  does 
in  the  Pearl  chair  put  in  evidence,  it  is  difficult 
to  see  whv  this  chair  does  not  contain  practi- 
cally all  the  elements  of  the  Kenna  claim.  It 
is  true  there  is  a  difference  in  the  manner  in 
which  the  combination  is  put  together,  but  tbe 
part  wherein  they  differ  most  widely,  namely, 
the  pivoting  of  the  chair- frame  at  its  lower 
front  comers  to  the  front  legs  of  the  supple- 
mental frame,  is  found  both  in  tbe  Patien  and 
Srior  Chichester  patents.  What,  then,  has 
[r.  Kenna  done?  He  has  taken  the  Patten  or 
Chichester  chairs  bodily,  pivoted  as  they  are 
at  the  lower  front  comers  to  the  supplemental 
frame,  and  has  applied  to  them  the  bail  and 
catch  of  the  Pearl  chair,  and  has  therebv  made 
a  chair  more  compact  than  the  Pearl,  but  not 
more  so  than  the  Patten  and  Chichester  chairs, 
but  perhaps  more  convenient  in  other  respects. 
While  the  question  is  not  altogether  free  from 
doubt,  the  majority  of  the  court  are  not  dis- 
posed to  accord  to  the  changes  made  by  Kenna 
the  merit  of  invention.  Though  he  may  not 
in  fact  have  known  of  these  three  chairs,  but 
may  have  supposed  that  he  was  inventing 
something  valuable,  we  are  bound,  in  passing 
upon  his  device,  to  assume  that  he  had  them 
all  l)efore  him,  and  with  that  knowledge  it 
seems  to  us  that  it  required  nothing  more  than 
the  skill  of  an  ordinary  mechanic  to  adopt  the 
most  valuable  features'of  each  in  tbe  const nic- 
tion  of  a  new  chair.  Indeed,  the  result  is 
rather  an  aggregation  of  old  elements  than  the 
production  of  a  new  device.  As  a  high  chair 
the  Kenna  is  not  superior  to  tbe  Pearl  chair, 
and  as  a  rolling  chair  it  is  no  more  compact 
and  apparently  no  more  convenient  than  the 
Patten  and  Chichester  chairs.  It  is  pertinent 
to  remark  in  this  connection,  as  bearing  upon 
the  merits  of  this  patent,  that  the  iuvention 
described  in  it  never  seems  to  have  gone  into 
use,  perhaps  owine  to  the  fact  that  the  chair 
was  encumbered  by  a  slotted  bar  G,  which 
was  necessary,  when  used  as  a  high  chair,  to 
prevent  it  from  tilting  forward  on  its  pivots, 
and  throwing  the  child  out.  Plaintiff's  chair 
as  constructed  and  put  upon  the  market  not 
only  dispenses  with  the  catch  F,  but  locates 
the  wheels  upon  tbe  front  legs  of  the  supple- 
mental frame,  much  as  in  the  Caulier  and 
Pearl  chairs.  As  Kenna  was  confessedly  not 
the  inventor  of  tbe  three  principal  elements  of 
his  chair,  viz,  tbe  chair-frame,  the  frame  A, 
and  the  bail,  either  separately  or  in  combina- 
tion, and  as  the  fourth  element,  which  is 
claimed  to  give  life  to  his  patent,  viz.  tbe  catch 
F,  has  either  been  abanaoned  altogether,  or 
practically  abandoned  by  substituting  for  it  a 
bail  having  an  elasticity  sufficient  to  hold  it  in 
place  without  a  catch,  we  think  the  introduc- 
tion of  this  catch  into  tbe  prior  combination  is 
insufficient  to  support  tbe  patent. 

But,  even  conceding  that  the  Kenna  device 
does  involve  a  patentable  novelty,  we  are  all 
of  the  opinion  that  his  claim  should  receive  a 
narrow  construction,  and  that,  in  this  aspect 
of  the  case,  neither  of  the  defendant's  chairs 
can  be  said  to  infringe.  In  these  devices  tbe 
frame  A  is  not  pirated  to  tbe  chair-frame,  but 
is  hinged  to  it  in  such  a  manner  that  the  chair 
cannot  tip  forward,  and  hence  tbe  slotted  bars 
(which,  though  not  claimed,  are  an  essential 
feature  of  the  Kenna  device)  are  unnecessarv. 
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Neither  of  the  exhibits  put  in  eyfdence  as  the 
defendant's  chair  has  the  yielding  rest  or  sup- 
port F.  It  is  true  that,  by  a  slight  elasticity 
in  the  bail,  it  is  made  to  catch  under  the  frame 
of  the  chair-seat  in  such  a  manner  as  to  obvi- 
ate the  necessity  of  a  rest  or  support.  But  the 
fact  that  the  defendants  have  been  able,  by  a 
skillful  contrivance,  to  dispense  with  one  of  the 
elements  of  the  Eenna  claim  does  not  make 
the  device  an  infringement  In  this  case  the 
Pearl  chair  possessed  the  same  feature  of  elas- 
UcitT  in  the  bail,  which  is  claimed  to  be  the 
mechanical  eouivalent  of  the  yielding  rest  or 
support.  In  tne  other  exhibit  a  button  is  used 
to  hold  the  bail  under  the  frame  of  the  seat; 
but  as  this  button  is  not  a  '^yielding  rest  or 
support,"  or  a  "spring  catch,**  the  char^  of 
infringement  as  to  this  exhibit  is  not  sustained. 
The  decree  of  Vie  court  below  is,  therefore  re- 
versed, and  the  case  remanded,  tcith  directions 
to  dismiss  the  hiU, 


LA  COMPANIA  BILBAIKA  DE  NAVE- 
GACION  DE  BILBAO,  Appt., 

0, 

THE  SPANISH-AMERICAN  LIGHT  & 
POWER  CCMPANY,  Consolidated. 

(See  &  a  Reporter*s  ed.  48fr-489,) 

Charter-party,  when  binding — waiver  ef  dffeo- 
tions—rerU  ofvesseL 

i.  Where  ^.here  Is  any  part  of  a  ohaiter-iMirty  to 
which  both  parties  thereto  have  not  agreed^  the 
entire  instrument  is  a  nullity  as  to  all  its  clauses. 

2.  The  delivery  of  a  vessel  by  its  owner  to  one  who 
has  hired  it,  is  in  lesal  elTeot  the  adoption  by  the 
former  of  the  ezistinff  charter-party  and  a  waiFOr 
of  his  pre\iou8  objections  thereto. 

8.  Wbere  the  hirer  of  a  vessel  delivered  her  back 
to  the  owner  who  aoeepted  her  for  the  purpose 
of  fltcioff  her  up,  this  stopped  the  running  of  the 
rent  of  the  vessel  under  the  charter-party. 

[No.  66.] 

Argued  Dee,  1,  t,  189S.    Decided  Dee,  IS,  189S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  for  the  recovery  by  the 
appellant  of  the  bahmce  of  hire  unpaid  for  a 
vessel.     Afflrmed, 
See  same  case  below,  81  Fed.  Rep.  492. 
The  facts  are  stated  in  the  opinion. 
Mr.  James  W.  Parker  for  appellant 
Mr.  Geo*  W.  Wing^ate  for  appellee. 

JIfr.  Justice  Blatcbford  delivered  the  opin- 
ion of  the  court: 

This  is  a  libel  in  personam,  in  Admiralty, 
filed  in  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  by  La 
Compania  Bilbaina  de  Navegacion,  de  Bilbao, 
a  corporation  of  Spain,  as  owner  of  the  Span- 
ish steamship  Marzo,  against  the  Spanish- 
American  Light  &  Power  Company,  Consoli- 
dated, a  corporation  of  the  State  of  New  York, 


claiming  to  recover  $5S90.97,  wiUi  btens 
from  August  4,  1886;  $1800.  with  islam 
from  Mav  21.  1886;  $8900,  with  latereK  fraa 
June  21, '1886;  and  fa  14.  The  CMe  »  faUy 
stated  in  the  findings  of  fad  hcRiMfter  at 
forth. 

The  claim  is  made  on  a  charter-par^,  lem 
of  which  is  annexed  to  the  libel.  It  is  dnea 
December  14, 1885,  at  the  citr  of  New  Tori, 
and  purports  to  be  made  by  tbe  ajceit  of  the 
owner  of  the  steamship  and  by  the  Spudik- 
American  Company,  and  to  let  the  rtniwfcip 
to  that  company  for  twelve  months.  The  im- 
portant clauses  in  it  are  those  oomlxred  li.  It. 
and  18,  which  are  as  foUowa:  **  11.  Tbst  (te 
charterers  shall  have  the  option  of  ooatiBaag: 
the  charter  for  a  further  period  of  tvehe 
months  on  giving  notice  thereof  to  ovicn 
thirty  days  previous  to  first  named  lera,  ni 
to  have  the  liberty  of  sublettinic  tbe  tuaaan,  f 
required  by  them.  12.  Tliat  in  the  evm  of 
loss  of  time  from  deficiency  of  mea  or  tiorei 
break  down  of  machinery,  or  damage  pnvot- 
ing  tbe  working  of  the  vessel  for  man  ttes 
tv(renty-four  working  hours,  tbe  psjmmtflf 
hire  shall  cease  until  she  be  again  in  aaeAdm 
state  to  resume  her  service;  and  should  Af,  n 
consequence,  put  into  any  other  port  otherthti 
that  to  which  she  is  bound,  tbe  port  chsna 
and  pilotages  at  such  port  shall  be  bone  br  m 
steamer's  owners;  but  should  tbe  remi  be 
driven  into  port  or  to  anchorsge  by  ^mt  d 
weather  or  from  any  accident  to  ue  cupK  *■=* 
detention  or  loss  of  time  shall  be  at  the 
ters*  risk  and  expense."  ^  18L  Should 
be  employed  in  tropical  waters  during  the lera 
of  said  charter-partv,  steamer  is  to  be  doeksl 
and  bottom  cleaned  and  painted,  if  dttrtacn  j 
think  necessary,  at  least  once  in  tterj  ax  141 
months,  and  payment  of  the  hire  tobei«> 
pended  until  she'is  again  in  a  proper  Kite  tat 
the  service;  charterers  to  have  the  ptifHtp  of 
shipping  petroleum  in  bulk  in  water  biCiA 
tanks,  which  are  to  be  fitted  for  the  parpo* 
at  owners' expense,  satisfactory  tochsftmn, 
end  have  permission  to  appoint  a  raperono 
at  their  expense,  who  shall  accompaoT  ana* 
er,  and  be  furnished  free  of  charge  aiih  totf- 
class  accommodations,  and  see  that  voyica 
are  made  with  utmost  dispatch.** 

The  respondent  appeared  in  the  acCiot,  md 
put  in  its  answer,  denying  that  the  fit)clnt 
was  entitled  to  recover  any  part  of  the  |5S90 
97,  admitting  the  pavment  of  |1^  ^ 
$3300,  and  denying  that  it  owed  sorkiac  v» 
the  libelant.  It  alleged  that  the  hbehoi  &-« 
er  fitted  up  the  centre  water  balisst  taifc  •» 
carry  oil  in  bulk,  its  use  being  coojieqwsi'T 
lost  to  the  respondent ;  that  the  aiparitv  d  tisi 
lank  was  about  50,000  gallons,  and  iukm  t^ 
duced  the  value  of  the  vessel  to  ibc  re^powto 

f  1100  a  month  from  May  15,  INA  mtkaffft 
amaire  of  $10,084;  that  from  FebroarxiH 
1886.  to  Aueust  27. 1880.  the  date  of  th«  \t^ 
ing  of  the  suit,  was  188  days;  thai  darioe  tWt 
[  period  the  respondent  was  deprived  o(  tbe  w* 
*  of  the  vessel  forty -two  days,  leaving  only  II* 


Note.— As  to  liability  for  necessaries^  supvUies^ 
and  repairs  to  ship;  HabilUy  for  conduct  and  acts  of 
master  and  marinerSn  see  note  to  United  States  v. 
^he  Malek  Adhel,*"  11: 289. 

JLs  to  Uenfar  repotrt  and  necessaries  far  tessels- 
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domestic  cuid  fordon;  and  for  msfffiits. 
freight;  proceedings  in  mn,  /or.  see  mnitt  to 
V.  '*The  Charles  Osner,"  li  OS :  *-  The  Pslar*' 
6:  sail  ''The  General  Smith.**  4:  OOBL 
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days  for  which  hire  was  due;  that  snch  hire,  at 
the  rate  of  £675  a  month,  amounted  to  $16,- 
060;  that  on  account  of  such  hiie,the  respondent 
bad  paid  altogether  $15,187;  tjiat  it  was  en- 
titled to  deduct  from  the  moneys  due  on  the 
charter-party  $2890,  for  the  expense  to  which 
it  w^as  put  in  procuring  harrels  so  to  transport 
the  oil»  and  for  the  charges  connected  there- 
ipvith,  and  the  further  sum  of  $10,084  for  the 
damages  which  it  would  sustain  hy  reason  of 
the  refusal  of  the  libelant  to  fit  up  the  centre 
tank  to  carry  oil  in  bulk;  and  that  it  had  filed 
a  cross  libel  to  recover  from  the  libelant  so 
much  thereof  as  exceeded  the  hire  of  the  ves- 
sel claimed  in  the  libel. 

The  case  was  heard  in  the  district  court  by 
Judge  Brown,  and  a  decree  was  entered  by  that 
court  on  June  21, 1887,  for  the  recovery  by  the 
libelant  of  $1800.  being  the  balance  of  hire 
unpaid  for  the  vessel  for  the  month  beginning 
May  21,  1886.  and  for  $117  interest  thereon 
from  May  21, 1886,  and  ^5.78  costs,  the  whole 
amounting  to  $2012.78. 

The  opinion  of  Judge  Brown  is  reported  in 
La  Campania  Bitbaina  de  Navegadon  v.  8vanr 
Uh' American  Light  ifb  P.  Co.,  81  Fed.  Rep. 
492.    He  took  the  view  that  the  charter  party 
signed  by  the  broker  of  the  libelant  did  not 
constitute  a  legal  contract,  binding  upon  either 
of  the  parties,  because  such  broker,  in  signing 
it,  exceeded  his  authority;  that  that  fact  was 
communicated  at  the  time  to  the  broker  of  the 
respondent;  that  it  was  agreed  between  the 
brokers  of  the  two  parties,  that,  if  the  clause 
relating  to  the  extension  of  time  for  twelve 
months,  and  the  clause  requiring  the  vessel  to 
fit  up  the  oil  tanks  at  the  expense  of  the  owner, 
were  objected  to  by  the  latter,  the  matter 
should  be  settled  bv  negotiation:  that  the  re- 
spondent from  the  first  refused  the  charter  un- 
less the  vessel  should  fit  up  the  tanks  at  the 
expense  of  her  owner;  that  that  fact  was  stated 
to  libelant's  broker  at  the  time;  that  the  owner 
of  the  vessel  subsequently  refused  to  confirm 
these  two  clauses  in  the  charter;  that  notice  of 
such  refusal  was  given  to  the  respondent,  and 
it  never  consented  to  waive  those  two  clauses; 
that  no  acrreement  as  to  those  two  clauses  was 
ever  arrived  at;  that  the  subsequent  conduct  of 
each  party  showed  that  neither  intended  to  re- 
cede from  its  position;  that,  when  the  vessel 
arrived  at  Philadelphia,  ready  for  the  first 
voyaee,  neither  party  made  any  inquir}'  as  to 
the  disputed  clauses;  that  both  parties  assented 
to  the  use  of  the  vessel  on  the  first  voyage, 
without  any  definite  agreement  on  the  disputed 
points,  and  without  any  settlement  by  negotia- 
tion; that  the  respondent  did  not  object,  be- 
cause it  was  not  ready  to  use  the  tanks;  that, 
when  it  was  ready  to  use  them,  and  required 
that  they  should  be  fitted  up  by  the  libelant  in 
pursuance  of  the  terms^of  the  charter-party, 
the  libelsnt  refused  to  do  so;  that  the  cargo 
was  then  taken  in  barrels,  under  a  stipulation 
that  that  mi^ht  be  done  without  prejudicing 
the  rights  of  either  party,  the  respondent  claim- 
ing damages  for  the  extra  expense;  and  that 
suDsequently  the  libelant  fitted  up  the  tanks, 
claiming  that  the   expense  would  be  at  the 
charge  of  the  respondent,  while  the  latter  no- 
tified the  libellant  that  it  would  not  pay  for  any 
such  expense. 
The  district  court  also  hc^  '  that,  although 
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the  charter  party  as  a  whole  neyer  became  a 
contract  binding  upon  either  of  the  panics,  it 
might  be  referred  to  as  fixing  the  rights  of 
each  in  so  far  as  it  might  be  presumed  to  have 
been  adopted  by  bath  parties  in  their  subse- 
quent acts;  that  the  respondent  was  apprised 
of  the  verbal  refusal  of  the  owner  to  agree  to 
the  two  disputed  clauses  of  the  chartef  party; 
that,  nevertheless,  the  vessel  came  to  the  re- 
spondent, and  was  tendered  to  it  by  the  owner, 
without  any  attempt  to  settle  the  disputed 
points;  that  both  parties  consented  to  the  first 
voyage  without  any  settlement  of  those  differ 
ences;  that  as  soon,  however,  as  any  question 
was  made  between  the  master  and  the  respond- 
ent, after  the  first  voyage,  the  original  refusal 
of  the  owner  was  msde  known  to  the  respoml- 
ent,  and  neither  party  ever  agreed  to  the  de- 
mands of  the  other  party  on  the  subject;  and 
that  the  vessel  was  employed  without  either 
side  yielding  anything  to  the  other  as  to  the 
charter-party.  The  court  further  held,  that, 
under  that  state  of  things,  the  terms  of  the 
charter-party  constituted  the  implied  aerree- 
ment  of  the  parties  in  the  actual  use  made  of 
the  vessel,  in  everything  except  as  to  the  dis- 
puted clauses;  that  neither  party  could  found 
any  claim  against  the  other  upon  the  clauses 
which  the  other  always  refused  to  accept,  be- 
cause in  the  face  of  such  refusal,  no  agreement 
to  those  clauses  could  be  implied;  that  the  li- 
belant, therefore,  could  recover  nothing  for 
its  expenditure  in  fitting  up  the  tanks  to  carry 
oil  in  hulk,  nor  could  the  respondent  by  its 
cross  libel  recover  any  damagies  because  the 
tanks  were  not  fitted  up  earlier;  )hat  for  the 
same  reason,  the  libelant  could  not  recover  for 
any  time  of  the  vessel  lost  while  it  was  fitting- 
up  the  tanks;  that  it  lost  nothing  by  that  dis- 
allowance, because  it  did  not  appear  that  any 
more  time  was  required  to  fit  up  the  tanks. 
when  the  work  was  actually  done,  than  would 
have  been  required  when  the  vessel  was  brought 
over  to  the  respondent;  that  the  evidence 
showed  that  after  the  employment  of  the  vis- 
sel  had  begun,  neither  party  was  desirous  of 
insisting  on  its  legal  right  to  discontinue  all 
further  service  by  reason  of  the  failure  of 
the  parties  to  come  to  an  agreement  upon  the 
disputed  clauses;  that  the  rights  and  liabilities 
of  the  parties  were  founded,  not  at  all  upon 
the  written  charter-party,  but  wholly  upon 
their  subsequent  conduct  in  the  actual  use  o) 
the  vessel;  that  the  charter-party  was  applied 
by  implication  to  those  acts,  so  far  as  it  pre 
sumptively  indicated  the  intention  of  botb 
parties,  and  no  further;  that  there  could  be  nc 
implied  promise  or  obligation  in  contradiction 
of  the  expressed  refusal  of  either  party;  that 
the  result  was  that  neither  had  any  claim  upon 
the  other  for  the  damages  set  forth  by  them 
respectively;  and  that  the  libel  and  the  cross- 
libel  must  be  dismissed,  except  as  respecte<f  'ibe 
hire,  if  any  unpaid,  for  the  time  of  >*»e  a  iuaf 
use  of  the  vessel  by  the  respondent.   <! 

Both  parties  appealed  to  the  circuit  court. 
That  court,  held  by  Judg^  Lacombe,  dismissed 
the  cross  libel  of  the  respondent,  without  costs* 
of  the  circuit  court  to  either  partv,  and  decreed 
that  the  libelant  recover  from  the  respondent 
the  amount  of  damages  and  costs  decreed  by 
the  district  court,  viz,  $2012.78  and  $185.27 
interest  thereon,  being  a  total  of  $2198. 
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Judfj^  Lncomhc.  fn  h!s  opinion,  naid  that 
tbcie  was  uotbiu^  to  add  to  the  opinioo  of  the 
di^^trict  judge;  that  the  findings  made  by  the 
circuit  court  sufficiently  showed  upon  what 
theory  the  decision  of  Jufige  Hrown  was  af- 
firmed; and  that,  as  both  sides  had  appealed, 
DO  costs  of  the  circuit  court  were  allowed  to 
either  party. 

The  circuit  court  filed  original  findings  of 
fact  and  conclusions  of  law.  on  October  15. 
1888;  and  on  January  14.  1889.it  filed  supple- 
mental findings  of  fact.  The  original  and 
supplemental  findings  of  fact  are  as  follows, 
the  latter  beinffenclosed  in  brackets: 

*'  First.  On  December  19, 1885.  the  Spanish- 
American  Light  <&  Power  Company,  Consoli- 
dated, by  the  signatures  of  its  president  and 
secretary,  executed  a  charter-party  of  the  SS. 
Marzo,  owned  by  La  Compania  Bilbaina  de 
Navegacion,  de  Bilbao. 

"S^nd.  Said  charter-party  contained  three 
clauses,  as  follows,  tIz:"  then  setting  forth 
clauses  11, 12,  and  18. 

"Third.  The  negotiations  preliminary  to  the 
signing  of  said  charter-party  were  con'^ucted 
by  Henry  P.  Booth,  actmg  as  broker  fv/  the 
said  the  Spanish-American  Light  &  Power 
[4801  Company,  and  William  W.  Hurlbut,  acting  as 
broker  for  La  Compania  Bilbaina  de  Navega- 
cion,  de  Bilbao,  and  was  signed  by  said  Hurl- 
but  as  agent  for  said  last  named  company. 

•'Fourth  Prior  to  said  signature  Hurlbut 
stated  to  Buoth  that  be  had  no  authority  from 
his  princii^ls,  the  owners  of  the  ship,  fo  give 
the  option  of  the  continuance  set  forth  in 
clause  11,  or  to  agree  to  the  insertion  in  clause 
18  of  the  words  *at  owners'  expense.'  or  to 
agree  upon  behalf  of  the  owners  that  they 
would  pay  any  pait  of  the  expense  of  fitting 
water  ballnst  tanks  for  carrying  oil  in  bulk; 
[and  that  he  would  not  sign  the  charter-party 
containing  the  said  clause  11  and  said  woras 
'ut  owners'  expense'  until  authorized  by  the 
owners,  his  principals;  that  he.  Hurlbut. 
would  cable  for  authority,  or  he  would  sign 
the  charter-party  with  t^at  clause  and  those 
words  therein  upon  the  condition  that  the  said 
clause  and  words  were  not  to  be  binding  upon 
the  owners  of  the  vessel  until  approved  by  the 
said  owners;  that  Booth  thereupon  agreed  to 
said  proposal  made  by  Hurlbut;  that  there- 
upon said  charter-party,  containing  said  clause 
and  words  'at  owners'  expense,'  was  taken  by 
Booth  to  the  office  of  the  Spanish- American 
Light  &  Power  Company,  and  was  there 
signed  by  its  president  and  secretary  and  man- 
ager, and  was  brought  back  to  Hurlbut's  office 
by  Booth]. 

"Fifth.  Thereupon  said  Hurlbut  signed  the 
charter-party  and  wrote  a  memorandum  to  the 
«fFect  that  the  charter-party  was  signed  sub- 
ject to  the  approval  of  the  owners  as  to  those 
two  clauses.  He  at  that  time  again  announced 
to  Booth  his  want  of  authority  to  incorporate 
those  clauses,  and  that  a  copy  of  the  memo- 
randum should  be  sent  with  the  copies  of  the 
charter  to  be  furnished  to  Booth,  as  broker, 
for  delivery  to  the  charterers. 

"Sixth.  Prior  to  the  time  of  the  signature 
aforesaid  Hurlbut  had  not  in  fact  received 
from  his  principals  any  authority  to  bind  them 
to  a  contract  containing  these  clauses. 

"Seventh.  Upon  being  notified  of  the  action 
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of  Hurlbut  In  Rijnin^  a  charter-party 
ing  these  clauses  they  refused  to  isttfy  k 
tion  in  that  regard. 

'*  Eighth.  'Ilie  authority  of  Booth,  fhe 
terers'  agent,  wa^  limited  to  secoriDg  the 
cution  of  a  charter  containing 
[Immediately  after  the  aignatme  of  the 
ter- party,  on  December  19tb,  Huilbiit 
clean  copy  of  the  memorandam 
follows,  viz: 

"  'New  York.  December  19ch,  IML 
"  'Spanish-American  Light  and  Power  Oam- 
pany.  charterers  SS.  Marzo. 

"  *Sirs:  I  have  signed  charter-putj  ly  a» 
thoritv  cuDtained  in  the  cables  reoeived. 

"  '  Should  the  two  clauses,  vi 
of  twelve  months'  extension,'  and  the  ' 
of  ballast  tanks  for  petroleam  at  oww 
pense,'  be  not  accepted  by  owners  it  is 
stood  that  the  same  may  be  arrmnged  or 
promised  by  mutual  oonaent  by  cable. 

'•  'Yours  truly.  W.  W.  HoriboL' 

"And  on  the  following  Mooday  cacJowJ 
three  copies  of  the  charter-party,  with  eopy  of 
said  memorandum  attache«l,  and  aest  wnmt  to 
Mr.  Booth,  the  broker  of  the  charteroK  «itk 
the  following  letter,  viz: 

"  'New  York,  December  a,  IflSSi 
"  '  Messrs.  James  £.  Ward  &  Ca 

"  '  Dear  Sirs:  I  enclose  three  certiiBl 
copies  charter-party  8S.  Marzo ;  also  lencr 
for  charterers  to  accept,  covering  the  two  comA- 
tions  inserted  in  diarter-party  as  uDdentood 
oc  signing  same. 

"  '  Yours  truly.  W.  W.  Hnrihat.' 

"These  were  received  by  Booth. 

"That  on  the  11th  January.  1888.  HoriM 
sent  to  Booth  information  that  be  had  rndni 
a  letter,  dated  December  81, 188S.  from  thi 
London  brokers,  as  follows:  'Owners  refi 
to  give  option  continuation  which 
them.  We  cabled  you  this:  owoers  ooly 
liberty  to  carry  petroleum  m  beHaai 
they  never  agreed  to  *  fitted  at  their  owa  a- 
pense.'  We  are  really  sorry  joa  pot  thea  ii 
charter-party  without  authorftr.  OwMcttfi 
certain  to  pitch  into  us:*  aod  thai  he  had  aha 
received  cable  informatioii  that  the  aiaaai^it 
Marzo  was  about  leaving  Bilbao  for  tht  CiM 
States. 

"  That  on  January  4Ui,  18M,  the  •wwft  if 
the  steamship  (LaCompanfasBilbeiBft  de  Stm^ 
garion,  de  Bilbao),  having  roceived  ccNPte  «f 
the  charter-party  wrote  to  Mesva.  WalkBC. 
Donald  &  Taylor,  the  London  farokcoL  m 
follows,  viz: 

"  '  Bilbao,  Janoaiy  «h.  IM 

"  « Dear  Sirs:  We  are  in  reoeipc  af  rm 
favor  of  the  28d  and  8ist  olta  and  the  Ui  ML 
enclosing  charter-party  for  the  Mano  flSi 
As  we  are  completely  ignorant  of  this  n■^ 
charter  business,  being  the  first  time  that  «t  is 
any  one  of  our  boats  In  thb  way,  we  are  aat 
decided  until  we  aee  clearly  nod  i  nmhaw 
what  there  may  be  left  to  prolonf  the  T.  C 
for  another  twelve  months.  If  we  sre.  aai 
this  will  be  soon  seen,  that  Uiiajc*  80  aU  rifk^ 
etc.,  it  is  probable  that  we  shall  agree  loll 
even  be  disposed  to  fix  any  other  of  ovr  '^ 
if  you  can  then  place  her,  bat  for  the  i 
we  regret  not  to  be  able  to  agree  to  the 
of  twelve  months  more,  nor  onn  we  tttohtfeat 
the  coat  f  o^  ^ting  the  water  hnDaat  tanks  1« 
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ryiug  oil  (petroleum)  should  be  at  steamer's 
^jcpense.  as  we  onlv,  when  accepting  the  terms 
o  f  ibe  charter,  autoorized  the  shipper  to  carry 
f~>«troleum  in  water-ballast  tanks,  even  ?  (never) 
Xiiinking  that  besides  our  yielding  to  that  con- 
dition they  would  ask  us  to  spend  money  for 
±%.  As  for  the  super- cargo,  we  agree  to  give 
Slim  a  first-cabin  accommodation  gratis  on 
liaard,  but  he  shall  have  to  pay  to  the  steward 
of  the  boat  the  food,  as  we  do  for  the  officers 
«uid  crew.  Marao  is  now  here  in  dry-dock  and 
loads  end  of  this  week  for  Baltimore. 

«• '  Yours  truly,  Aznar  y  Astigarraga.' 

*' Endorsement  on  margin:    'If  delivery  is 

cux^epted  Baltimore,  to  whom  must  boat  be 

<]elivered  there,  or  whom  Philadelphia  or  New 

7ork?    Please  wire  before  steamer  leaves  this 

port.     As  agreed,  we  suppose  payment  shall 

be  made  in  London  one  month  in  advance.' 

"That  on  January  9th,  1886.  said  Walker. 

T>onald  &  Taylor  transmitted  a  copy  of  said 

loiter  to  Hurlbut  at  New  York,  and  the  latter, 

en  January  18th  enclosed  copy  to  Booth,  the 

broker  for  charterers.] 

"Ninth.  [That  the  steamship  Marzo  sailed 
from  Bilbao  on  January  15th,  1886,  for  Phila- 
delphia, where  she  duly  arrived,  and  on  the 
18th  of  February  was  tendered  to  the  charter- 
era,  who  accepted  her  as  in  their  service  under 
the  charter  from  the  date  of  Februarv  21st, 
18ij6. 

**  Tha^  the  charterers,  after  acceptance  of 
the  vessel  on  February  21st,  loaded  and  de- 
spatched her  to  Cuba  and  return  to  Philadel- 
phia, at  which  latter  port  she  arrived  about 
March  18th,  1886. 

"That  upon  her  arrival  at  Philadelphia, 
tSmith,  the  manager  of  the  charterers,  went 
over  to  Philadelphia,  and  for  the  first  time 
stated  to  the  master  of  the  vessel  that  it  was 
poflsible  something  would  be  required  to  be 
done  towards  fitting  the  tanks  for  petroleum 
on  the  Tovage  next  after  the  one  for  which  she 
was  loading,  to  which  the  master  replied  that 
he  must  be  notified  in  time,  because  the  own- 
era  understood  the  fitting  of  the  tanks  would 
be  at  the  cost  of  the  charterers,  to  which  Smith 
replied,  *That  will  be  arranged.' 

"  The  vessel  then  for  the  second  time  pro- 
ceeded to  Cuba  and  loaded  thence  for  Boston, 
arriving  at  the  latter  port  early  in  May;  that 
while  we  vessel  was  still  in  Boston  the  char- 
terers wrote  to  the  agents  of  the  vessel  at  New 
York  as  follows: 

"  'New  York,  May  18th,  1886. 
«« 'Messrs.  Latasa  &  Co.,  City. 

"  'Gentlemen:  We  learn  from  the  captain 
of  the  Marzo  that  he  will  complete  his  dis- 
charge at  Boston  to-day  and  that  he  will  reach 
hem  to-morrow.  We  beg  to  again  call  your 
attention  to  the  fact  that  we  are  not  prepared 
to  ship  oil  in  bulk,  and  we  shall  expect  the 
eteamer  to  be  put  in  proper  condition  to  re- 
ceive it  this  trip.  We  will  gladly  give  you  all 
the  assistance  we  possibly  can  to  hurry  for- 
ward the  work,  for  we  do  not  wish  the  steamer 
to  be  unnecessarily  detained  any  more  than 
you  da. 

••  'Fours  very  truly, 

R.  A.  C.  Smith,  Secy.' 
"  And  on  May  17th,  1886,  again  wrote  as 
follows: 


'*  'New  York,  May  17th,  1886. 
"  'Messrs.  Latasa  <&  Co.,  agents  for  owners  of 
88.  Marzo: 
"  'Dear  Sirs:  Please  take  notice  that  we  are 

{>repared  to  ship  oil  in  bulk,  in  the  water  bal- 
ast  tanks  of  the  steamship  Marzo  and  that, 
according  to  the  terms  of  the  charter-party, 
same  are  to  be  fitted  up  for  the  purpose  at 
owners'  expense,  satisfactory  to  us.  Until  said 
tanks  are  put  in  the  condition  contemplated 
bv  said  charter-party  the  payment  of  the  hire 
01  the  vessel  ceases. 

••  'Yours  very  truly, 

*'R.  A.  C.  Smith,  Sec'y.' 

"And  also  informed  Latasa  <&  Co.  by  another 
letter  of  the  'appointment  of  an  engineer  to 
supervise  the  fitting  of  the  tanks  *' 

"That  the  letter  of  May  17th,  above  recited, 
was  the  very  first  intimation  given  to  the  own- 
ers, agents,  brokers,  or  master  of  the  steam- 
ship by  the  charterers  that  the  latter  had  not 
accepted  the  refusal  of  the  owners  to  confirm 
the  words  at  owners'  expense,'  inserted  in  the 
charter-partj^  bv  Hurlbut  without  authority, 
as  above  recitecf.] 

"Tenth.  At  the  time  of  such  delivery  her 
owners  supposed  that  the  company  was  receiv- 
ing her  with  the  intention  oi  fitting  up  the 
tanks  at  its  expense,  and  the  Spanish-Ameri- 
can Company  supposed  that  the  owners  were 
delivering  her  in  accordance  with  the  terms  of 
the  charter  party  which  it  had  signed. 

"Eleventh.  Upon  her  receipt  and  on  or  about 
February  21, 1886,  the  Spanish-American  Com- 
pany loaded  and  despatched  her  on  a  voyage 
to  Cuba  and  returned  to  Philadelphia,  at  which 
latter  port  the  vessel  again  arrived  on  or  about 
March  18th.  The  Spanish  Company  again 
loaded  her;  she  proceeded  to  Cuba  and  thence 
to  Boston,  arriving  at  the  latter  port  early  in 
May. 

"Twelfth.  Thereupon  the  Spanish  Company 
notified  the  ship's  agents,  Messrs.  Latasa  & 
Co.,  that  it  was  prepared  to  ship  oil  in  bulk 
and  should  expect  the  steamer  to  be  put  in 
proper  condition  as  to  tanks,  etc.,  to  receive  it^ 

"Thirteenth.  Discussion  thereupon  arose 
between  the  ship's  agents  and  the  manager  r^oAT 
(Smith)  of  the  Spanish  Company,  the  latter  de-  t**^* 
manding  that  the  owners  should  fit  the  tanks 
at  their  expense  and  the  owners  expressing  an 
entire  willingness  to  fit  the  tanks,  but  refusing 
to  pay  the  expense,  which  correspondence  re- 
sulted in  the  following  agreement,  viz: 

"  'It  is  hereby  mutually  agreed  by  and  be- 
tween the  owners  and  the  charterers  of  the 
steamship  Marzo  that  the  said  vessel  shall  pro- 
ceed to  load  oil  and  coal  for  Havana,  Cuba, 
pending  the  settlement  of  matters  in  dispute 
between  said  owners  and  charterers,  and  that 
said  loading  shall  not  prejudice  the  claim  of 
either  party  to  said  charter-party. 

"  '(Signed)  K.  A.  C.  Smith,  Sec^y. 

"  'New  York,  May  26th,  1886.' 

"And  that  a  further  arrangement  was  made 
by  which  $1500  was  paid  by  the  charterer's 
on  accoimt  of  the  vessel's  hire  that  had  already 
fallen  due. 

"Fourteenth.  Upon  return  of  the  vessel  to 
Philadelphia  the  Spanish  Company  again  re- 
newed the  demana  that  the  tanks  should  be 
fitted  by  the  owners  at  their  expense  and  re< 
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fusing  to  pay  hire  until  it  was  done,  and  the 
owners,  through  the  ship's  agents.again  refused 
to  pay  the-  expense,  hut  expressing  an  entire 
willingness  to  fit  the  tanks  at  the  expense  of 
the  8panish  Company.  Much  correspondence 
ensued,  but  finally  the  owners,  after  notifying 
the  Spanish  Company  that  they  would  beheld 
for  the  expense,  to  avoid  further  delay,  pro- 
ceeded to  fii  the  tanks  under  the  supervision 
of  the  engineer  appointed  by  said  company. 
The  fitting  was  completed  on  July  80,  and  on 
that  day  the  Spanish  Company  were  notified 
that  as  soon  as  the  bills  for  the  expense  there- 
of were  received  they  would  be  presented  to 
it  for  payment  They  were  so  presented  a  few 
days  later,  amounting  in  the  aggregate  to  the 
sum  of  $5520.97,  but  the  said  company  refused 
to  pay  the  same  [or  any  portion  of  the  hire  re- 
mainmg  unpaid,  which  hire  amounts  to  the 
further  sum  of  $5108.97,  and  have  ever  since 
refused  to  do  sojL 

"Fifteenth.  The  sum  of  six  hundred  and 
seventy-five  pounds.  British  sterling,  per  cal- 
endar month,  payable  monthly  in  advance,  was 
a  fair  and  reasonable  consideration  for  the  use 
of  said  steamer  during  the  time  she  was  actually 
used  by  the  said  Spanish  Company. 

"Sixteenth.  The  said  company  has  paid  the 
owners  of  the  Marzo  for  the  use  of  said  steam- 
ship at  the  said  rate  for  said  time  during  which 
she  was  so  used,  except  the  sum  of  eighteen 
hundred  dollars,  which  was  due  May  21, 1886 
[but  has  not  paid  any  hire  for  the  time  em- 
ployed in  fitting  the  tanks,  viz,  from  July  8  to 
Auinist  8,  188^." 

The  conclusions  of  law  accompanying  the 
original  findings  of  the  circuit  court  were  as 
follows: 

"First  The  charter-party  signed  December 
18th,  1885,  was  not  a  valid  contract  because 
the  agent  of  the  owners  had  no  authority  to 
agree  to  the  disputed  clauses,  and  his  action  in 
signing  a  charter-party  with  such  clauses  con- 
tained in  it  was  never  ratified  by  said  owners. 

"Second.  The  Spanish- American  Company 
never  executed  a  charter  party  with  those 
clauses  omitted,  nor  ever  authorized  any  one 
to  execute  such  a  charter  party  in  their  behalf. 

"Third.  The  owners  of  the  steamer  never 
agreed  with  the  Spanish  Company  that  they 
would  fit  up  the  tanks  at  their  own  expense. 

"Fourth.  The  Spanish  Company  never 
agreed  with  the  owners  that  they  would  pay 
for  the  expense  which  might  be  incurred  in 
fitting  up  the  tanks. 

"Fifth.  For  the  actual  use  of  the  vessel, 
which, with  the  assent  of  the  owners,  the  Span- 
ish Company  has  enjoyed,  it  should  pay  a  fair 
and  reasonable  rent 

"Sixth.  The  libel  and  cross-libel  should 
therefore  be  each  dismissed,  except  as  respects 
the  hire  unpaid  (eighteen  hundred  dollars, 
with  interest  from  May  21st  1886)  for  the  time 
of  the  actual  use  of  the  vessel  by  the  Spanish 
Company. 

"Seventh.  The  decision  of  the  district  court 
la  affirmed  without  costs  of  this  court" 

There  were  no  further  conclusions  of  law 
accompanying  the  supplemental  findings  of 
fact 

The  libelant  has  appealed  tn  this  court;  but 
the  respondent  has  not  appealed.  The  libel- 
ant contends,  in  this  court  that  it  ought  to 
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recover  all  the  items  claimed  in  its  ifbel,  and 
not  merely  the  $1800  with  interest  from  May 
21,  1886. 

It  is  quite  clear  that  the  libelant  could  doc« 
in  any  event  lecover  from  the  respondent  any 
part  of  the  expense  of  fitting  up  the  tanks  in 
the  vessel  to  carry  petroleum  in  bulk.  There 
was  nothing  in  the  acts  of  the  parties  to  throw 
on  the  respondent  any  obligation  to  fit  up  the 
tanks,  or  to  pay  the  expense  thereof,  if  the  work 
should  be  done.  The  respondent  never  prom- 
ised to  make  or  to  pay  for  an  v  such  alteratioo 
On  the  contrary,  it  always  refused  to  recopiize 
any  such  liabiuty  on  its  part,  and  insisted  il 
was  the  dutv  exclusively  of  the  lilielant  to  pay 
therefor.  If  the  libelant  chose  to  fit  op  the 
tanks,  that  was  a  voluntary  act  on  its  part  in 
regard  to  work  upon  its  own  property,  for 
which  it  has  no  remedy  against  the  rcapood- 
ent  • 

It  is  contended,  however,  that,  at  the  re- 
spondent refused  to  retain  or  use  the  vesBel  un- 
less the  tanks  were  fitted  up  by  the  libelant^ 
as  provided  in  the  charter  party,  an  implied 
contract  arose;  and  that,  as  tfaie  libelant  did 
such  fitting  up,  the  respondent  must  Iwar  the 
expense.  But  it  is  found,  in  effect,  that  the 
respondent  always  and  constantly  refused  to 
assume  the  expense,  and  insisted,  as  the  ground 
for  the  making  of  the  alterations,  that  under 
the  charter-party  it  was  the  duty  of  the  libelant 
to  make  them.  No  duress  by  the  reapoodcot 
is  alleged  in  the  libel,  or  shown. 

The  position  of  the  libelant  is,  that,  altboneh 
the  charter  party  is  a  binding  instrument  on 
the  respondent  so  far  as  relates  to  the  hire  U 
the  vessel,  it  has  no  effect  against  the  libelact 
as  to  the  provision  contained  in  clause  18.as  to 
the  fitting  up  of  the  water-ballast  tanks  at  the 
expense  of  the  libelant  in  order  to  have  petro- 
leum shipped  in  bulk.  If  the  libelant  seeks 
to  enforce  way  part  of  the  charter- party, it  must 
rely  on  the  instrument  as  a  whole;  and  it 
cannot  affirm  the  charter-party  for  one  purpose 
and  repudiate  it  for  another.  The  respondent 
refused  at  all  times  to  enter  into  an  express  coo 
tract  that  it  would  pay  for  fitting  up  the  tanks . 
and  the  charter-party  as  executed  indicated  tne 
respondent's  intention  not  to  do  so.  On  the 
facts  as  found, no  such  contract  can  be  irapUed. 
The  charter-party  never  became  a  binding  con- 
tract 

The  contention  of  the  libelant  ia.  that  the  in- 
strument became  binding  on  the  parties^  with 
the  exception  of  the  particular  clauses  refentd 
to,  if  the  libelant  should  dissent  from  iboae 
clauses.  Thus  the  same  effect  Is  claiined  as  if 
the  charter-party  bad  been  returned  to  the  per- 
sons who  had  signed  it,  and  the  clauses  rtfrrred 
to  had  beeh  erased  by  mutual  consent  But  if 
there  is  any  part  of  it  in  regard  to  which  the 
minds  of  the  parties  have  not  met  the  entire 
instrument  is  a  nullitv,  as  to  all  its  dauwai 
miaton  V.  Heiuhaw,  17  U.  8. 4  Wheat  335  [4: 
5561;  Mutual  Life  Ins,  Co.  cfS,  T.  ▼.  r#«*r. 
90  U,  S.  23  Wall  85  [28: 1521;  TOlef  t,  Cbwiirf 
(ffCook,  103  U.  S.  155  [26:874]:  JTiawmtWu^ 
St,  L.  R.  Co.  ▼.  Coiumbus  BiUUMff  JliU,  119  U 
S.  149,  151  [80:  876,  877]. 

Nor  did  tne  delivery  of  the  vetnel  to  the  r^- 
spondentand  her  acceptance  by  the  latter,  rx«i 
slitute  a  hiring  of  her  under  the  charter  \n^*r 
as  it  would  stand  with  the  dl^MUed  dauM* 
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oDiitted.  The  propositioB  of  Hurlbut  to  the 
respoodeol,  on  i>ecember  19,  1886,  was  that  if 
the  HbelaDt  did  oot  agree  to  the  two  disputed 
clauses,  those  clauses  should  "  be  arrauged  or 
compromised  by  mutual  conseut,  by  cable." 
The  libelant  was  apprised  of  that  proposition 

Erlor  to  December  81, 1885,  as  on  that  day  the 
ondon  brokers  of  the  libelant.  Walker,  Don- 
ald &  Taylor,  wrote  to  Hurlbut,  the  agent  of 
the  libelant,  the  letter  of  that  date.  On  Jan- 
uary 4,  18S6,  the  libelant  wrote  to  Walker, 
Donald  ft  Taylor  the  letter  of  that  date,  and  the 
latter,  on  January  9,  1886,  sent  a  copy  of  that 
letter  to  Hurlbut  at  New  York,  and  he,  on 
January  18, 1886,enclosed  a  copy  of  it  to  Booth, 
the  broker  for  the  respondent.  Without  any 
direct  communication  with  the  respondent,  and 
without  receiving  any  communication  from  it, 
the  vessel  was  dispatched  to  Philadelphia,  and 
tendered  to  the  respondent  on  February  18, 
1886,  not  a  word  being  said  at  the  time  to  the 
respondent  as  to  the  disputed  clauses.  On 
these  facts,  the  respondent  had  a  right  to  con- 
clude that  the  dissent  of  the  libelant  from  the 
two  disputed  clauses  was  not  insisted  upon. 

It  was  important  to  the  respondent  to  know 
[498]  promptly  if  the  charter-party  which  had  been 
signea  was  binding;  and  it  was  the  duty  of  the 
libelant,  before  delivering  the  vessel  to  the 
respondent,  to  have  the  latter  understand  dis- 
tinctly that  the  libelant  did  not  deliver  her  un- 
der the  charter-party  which  had  been  signed. 
It  is  expressly  found,  in  the  tenth  original  find- 
ing of  fact,  that  the  respondent,  at  the  time  the 
vessel  was  delivered  to  it,  supposed  that  the 
libelant  was  delivering  her  in  accordance  with 
tbe  terms  of  the  charter-party  which  the  res- 
pondent had  signed.  Under  these  circum- 
stances,! he  delivery  of  the  vessel  to  the  respond- 
ent b^  her  master  was,  in  legal  effect,  the 
adoption  by  tbe  libelant  of  the  existing  char- 
ter-party, and  not  an  acceptance  of  the  vessel 
by  the  respondent  with  the  omission  from  the 
charter-party  of  the  two  clauses  in  question. 
DrakeLy  v.  Gregg,  76  U.  8.  8  WalL  242,  267, 
[19:  409,  414]. 

The  legal  effect  of  the  transaction  was  that 
the  libelant  thus  waived  its  former  objections 
to  the  charter-party  whether  it  intended  to  do 
so  or  not.  It  follows  that  the  libelant  cannot 
claim  rent  for  the  use  of  the  vessel  during  the 
time  she  was  undergoing  alterations.  jG  tbe 
libelant  was  bound  to  pay  the  cost  of  fitting 
up  the  tanks,  if  it  did  the  work,  it  cannot  re- 
cover the  rent  for  the  time  during  which  such 
work  was  being  done.  The  loss  of  the  use  of 
the  vessel  by  the  respondent  during  the  time 
the  alterations  were  being  made  was  a  part  of 
the  expense  of  fitting  up  the  tanks,  the  eight- 
eenth clause  of  the  charter  party  meaning  that 
tbe  tanks  were  to  be  fitted  at  the  exr>ense  of 
the  libelant  before  the  delivery  of  the  vessel 
under  the  charter  party.  No  interpretation  of 
the  charter-party  can  be  allowed  which  would 
permit  tbe  libelant  to  take  its  own  time  to  fit 
up  tbe  tanks  and  yet  collect  full  rent  from  the 
respondent  during  the  time  that  work  was 
being  done,  and  while  the  respondent  was 
necessarily  deprived  of  the  use  of  the  vessel. 

Moreover,  tbe  respondent,  insisting  that  the 
libelant  should  fit  up.  at  its  own  expense,  tbe 
water-ballast  tanks,  delivered  the  vessel  back 
to   the  libelant,  which  accepted  her  for  that 
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purpose  and  kept  her  for  a  month.  This  nec- 
essarily stopped  the  running  of  the  rent  under 
the  charter-party.  Tbe  respondent  can  be  lia- 
ble to  pay  rent  for  the  use  of  the  vessel  only 
while  she  was  in  its  service.  The  libelant  re- 
covered all  that  it  was  entitled  to  recover. 

Deer^  affirmed^  but  mtlwut  %ntere9t,and  with 
ootit. 
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LEVI  SCOTT  and  the  Farmers  &  Merchants 
State  Bank,  Pffs.  i?*  Err,, 

V, 

DAVID  ARMSTRONG,  Receiver  of  the  Fi- 
DELiTY  National  Bank  of  Cincinnati,Ohio. 


THE  FARMERS  &  MERCHANTS  STATE 
BANE  and  Levi  Scott,  Appte,, 

V, 

DAVID  ARMSTRONG,  as  Receiver  of  the 
FrosLiTT  National  Bank  of  Cincinnati, 
Ohio. 

(flee  8.  C  Reporter^  ed.  iMMOflL) 

Ifiiolvent  national  hank — deposit,  when  due — 
receiter^s  title  to  atseta — set  off-~equit€Me  do- 
fenscs — setoff  of  claim  agaimt  bank—equitaf 
Ue  set  off. 

t.  Title  to  the  assets  of  a  national  bank  it  tran^ 
f  erred  to  its  receiver  by  the  oloelng  of  tlie  bank 
by  order  of  the  bank  examiner,  the  appointment 
of  a  reoelver,  and  a  decree  of  the  court  dissolv- 
ing it. 

2.  A  deposit  in  a  national  bank  becomes  due  for 
the  purposes  of  suit  upon  tbe  closinff  of  the  iMmk, 
and  no  demand  is  necessary. 

8.    A  receiver  takes  tlie  assets  of  an  insolveat  bank 
as  a  mere  trustee  for  creditors  and,  in  the  absence 
of  statute  to  the  contrary,  subject  .to  all  claims- 
and  defenses  that  might  have  been  Interposed  as 
airalnst  the  insolvent  corporation. 

4.  Where  mutual  obligations  have  grown  out  of 
the  same  transaction,  iosoivenoy  on  the  one  hand 
justifleB  the  set-off  of  the  debt  due  upon  tbe  other. 

ft.  Letral  and  equitable  claims  cannot  be  blended 
together  in  the  olrouitoourta  of  the  United  States, 
nor  are  equitable  defenses  permitted. 

A.  Where  a  national  bank  becomes  Insolvent  and 
its  assets  pass  into  the  hands  of  a  receiver  ap- 
pointed by  the  Comptroller  of  the  Currency  a 
debtor  of  the  bank  can  set  ofF  against  his  indebt- 
edness the  amount  of  a  claim  he  holds  against  the 
bank  if  the  debt  due  from  the  bank  was  payable 
at  the  time  of  its  suspension,  but  that  due  to  it 
was  payable  at  a  time  subsequent  thereto. 

7.  A  Orouit  Court  of  the  United  States  sitting  In 
Ohio  as  a  court  of  law  has  not  jurisdiction  to 
entertain  a  defense  of  set-off  as  against  an  action 
brought  by  a  reoelver  appointed  by  the  Comp- 
troller of  the  currency  to  wind  up  the  affairs  of 

Norm.— As  to  coReetfon  by  hanks^  liabUUyfor,  sea 
note  to  Bank  of  Washlogton  ▼.  Tnplett,  7: 37. 

Asto  Ziobttitv  of  bank  upon  cheeky  tee  note  to  Na- 
tional Bank  of  Republic  v.  Millard,  19: 807. 

Aato  certiUcation  of  cheeks,  lioMUty  of  banks  on, 
see  note  to  Merchants  Nat.  Bank  of  Boston  v.  State 
Nat.  Bank  of  Boston,  19:  1006L 

As  to  lidbUitu  of  banks  for  oeneral  devostts,  see 
note  to  Planters  Bank  of  Tennessee  v.  Union  Bank 
of  Louisiana,  81: 478. 

As  to  wpeeUA  deposits^  responsfblltty  of  banks 
for,  see  note  to  First  Nat.  Bank  of  Carlisle  v.  Gra- 
ham, 26:  750. 
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a  National  Bank  dolnff  bosinen  in  Ohio  becaaao 
'  of  its  insolvenoy,  upon  a  note  held  bj  faid  bank, 
'    which  note  matuxed  and  became  payable  after 

the  appointment  of  such  receiver. 
[K08.  68,  1025.] 
Argued  Nav.lS,  21, 1892.    Decided DeclM. 1892. 

THE  first  of  the  abo?e  entitled  cases  is  in  er- 
ror to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Ohio,  to  re- 
view a  Judgment  sustaining  demurrer  to  pleas 
and  in  favor  of  plaintiff,  David  Armstrong, 
receiver,  etc.,  against  Levi  Scott  and  the  Farm- 
ers' aod  Merchants'  State  Bank  for  the  amount 
of  a  promissory  note  signed  by  Scott,  and  in- 
dorsed by  said  bank.    Uetersed, 

8ee  same  case  below,  86  Fed.  Rep.  98. 

The  second  of  the  above  entitled  cases  was 
on  a  oertiOcate  from  the  United  States  Court 
of  Appeals  for  the  Sixth  Circuit,  certifying 
certain  questions  to  this  court  for  iostructions, 
in  a  suit  in  equity  in  behalf  of  the  Farmers' 
Bank  and  Scott  against  Armstrong,  as  receiver, 
praying  for  an  injunction  against  the  judgment 
in  the  first  case  and  for  the  enforcement  of  a 
set  off.  The  first  question  answered  in  the 
affirmative,  the  second  in  the  negative,  and  to 
the  others  no  reply. 

[600]         Statement  by  Jf».  Chief  Justice  Faller: 

No.  53  was  an  action  brought  by  David 
Armstrong,  receiver  of  the  Fidelity  National 
Bank  of  Cincinnati,  Ohio,  against  Levi  Scott 
and  the  Farmers'  &  Merchants'  State  Bank, 
in  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  Ohio,  upon  a  prom- 
.  issory  note  for  $10,000,  dated  at  Cincinnati  on 
June  6,  1887,  payable  ninety  days  after  date, 
at  said  Fidelity  bank,  with  interest  after  ma- 
turity at  the  rate  of  8  per  cent  per  annum, 
signed  by  Scott  and  indorsed  by  the  Farmers' 
Bank  to  the  order  of  the  Fidelity  Bank. 

The  d^endant  Scott  was  the  cashier  of  his 
oodefendant,  and  pleaded  tiiat  be  signed  the 
note  for  the  accommodation  of  the  banks  under 
an  agreement  that  be  should  not  be  looked  to 
for  its  payment  The  Farmers'  Bank  made 
the  same  averments  at  to  Scott,  and  pleaded  a 
■et-off  to  the  amount  of  $8,809.94,  as  arising 
on  certain  facts,  in  substance  as  follows:  That 
the  Fidelity  Bank  lent  the  Farmers'  Bank  the 
$10,000  at  a  discount  at  the  rate  of  seven  per 
cent  per  annum,  for  ninety  days,  under  an 
agreement  that  the  money  so  borrowed,  less  the 
discount,  should  be  plac^  to  the  credit  of  the 
Farmers'  Bank  on  the  books  of  the  Fidelity 
Bank;  that  the  note  in  suit  was  executed  ac- 
cordingly, dated  and  discounted  on  June  6. 
1887,  and  the  proceeds,  $9,819.17,  were  placed 
to  the  credit  of  the  Farmers'  Bank  upon  the 
books  of  the  Fidelity  Bank,  to  meet  any  checks 
or  drafts  of  the  Farmers'  Bank,  and  to  pay  the 
note  when  it  became  due;  that  afterwards,  and 
before  June  20,  the  Farmers'  Bank  drew 
against  the  depcMsit  the  sum  of  $1,009.28,  and 
the  balance,  $8,809.94,  remained  to  the  credit 
of  the  defendant  to  meet  the  i^ote.  and  was  so 
to  its  credit  at  the  time  the  receiver  was  ap- 
pointed; that  upon  the  maturity  of  the  note  and 
before  suit  was  brought,  defendant  tendered  to 
the  receiver  the  sum  of  $1,190.06,  the  Imlance 
due  on  the  note;  and  that  the  tender  had  since 
that  time  been  kept  good,  and  the  money  was 
now  brought  into  court 
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Demurrers  to  the  pleas  were 
judgment  was  entered  for  the  plaftif  tm 
$10,838.88.  with  interest  mud  rorti.  TW 
iud^ment,  as  provided  by  sectioo  5419  of  the 
Revised  Statutes  of  Ohio,  oootahwd  a  ceni^ 
cate  that  the  Farmers'  Bank  was  liable  m 
principal  and  Scott  as  sur^y.  The  opnioeof 
the  circuit  court,  by  the  district  jod^^e;  will  be 
found  in  Armstrong  v.  8eoU,  36  Fed.  BtpL  CS. 
and  states  that  the  circuit  jadge  eooemmd  m 
its  conclusions  as  being  in  accord  mitk  Ms 
opinion  in  United  St'ites  Bung  Mfy,  Ck  v. 
Armstrohg,  84  Fed.  Rep.  94.  The  ca»  hw 
brought  here  bv  writ  of  error,  it  was  laHgai'S 
for  error  that  the  court  erred  id  sosumtrg  tke 
demurrers  and  in  rendering  jadi^meat  s^tasL 
the  defendants  below. 

While  the  writ  of  error  was  pevl^.  a  Ul 
inequity  wasfiled  in  the  cfrcuic  coartta  brtetf 
of  tlie  Farmers'  Bank  and  ScoU  agaioal  Am- 
strong,  as  receiver,  praying  for  an  iojaacwa 
against  the  judgment  and  lor  the  enforceacBC 
of  the  set-off.  Armstroog  demurred,  h»  dr 
murrer  was  sustained*  the  bill  dtsauasod.  vai 
an  appeal  taken  to  the  Circuit  Court  of  kpota^ 
for  the  Sixth  Circuit  That  court  oeititteiJ  ta 
this  court  for  instructions  as  to  the  proper  ^ 
cision,  seven  questions,  accompanied  by  a  brirf 
statement  of  the  contents  of  the  bdl  aaU  pn^ 
ceedinfTs  thereon. 

The  bill,  as  summarized  by  i  V  onan.  it- 
hearsed  the  facts  set  forth  in  the  ab^wen  m  tkt 
suit  at  law  somewhat  more  ia  detail,  sai 
among  other  things  stated  that  '*ob  the  SM 
day  of  June.  1887,  said  Fidelity  Bnk  wm 
closed  by  order  of  the  bank  examiaer  of  lu 
United  States,  and  thereafter  rematoed  rio««i.* 
that  "on  June  27,  18;^,  the  ComptroQerof  tte 
Currency  of  the  United  States,  having  kccar 
satisfied  that  said  Fidelity  Bank  wa«  iaaoltvau 
appointed  the  appellee,  David  Aiiaiimag.  re- 
ceiver of  said  hank  to  wind  up  its  afaiei.  m 
provided  under  the  authority  gives  bf  tte 
laws  of  the  United  States  in  such  case  sMde  mA 
provided,  and  said  receiver  qoalifted  sad  <•- 
tered  upon  the  performance  of  bis  dock*  i* 
such.  On  July  12,  1887,  the  charter  of  «■< 
Fidelity  Bank  was  forfeited  and  said  biahsf 
association  dissolved  by  decree  of  the  CachA 
Court  of  the  United  Slates  for  the 


District  of  Ohio;"  snd  tbst   '*said  FMilg 


Bank  was  in  good  credit  at  tha 
discount  was  made,  and  was  thea  tbosffet  kv 
said  Scott  and  said  stale  bank,  with 


reason  for  so  thinking,  to  be  solwat,  M  *• 
in  fact  insolvent  and  known  so  Id  be  b?  t^ 
Harper."  its  managing  officer,  with  whoa  tti 
transaction  had  beon  bad. 

The  recovery  of  the  jutlgmant  aad  ptsifcsrv    J 
of  the  writ  of  error  were  also  act  forth,  ssd  t 
was  averred  "that  said  Scott  aod  aaid  sism 
were  advised  said  circuit  court  sittiac  sis 
of  law  had  not  jurisdiction  to 
adjudge  upon  the  set-oif  pleaded  as  _ 
and  that  relief  should  l>e  sou^t  la  a  eoart  d 
equity;"  the  tender  wa<  reilersted;  aarift^ 
prayed,  among  other  things,  *Hbat  the 
tion  of  the  juoirment  at  law  might  be 
and  that  the  set-off  might  be 
allowed."    The  grounds  of  demiimr 

"1.  That  it  appeared  frooi  Iha  bBI  tM  Ar 
complainants  were  not  eotitled  l»  ths  nW 
sought. 
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*'2.  Tbat  the  compTafnants  bad  an  adequate 
remedy  at  law  for  the  relief  sought,  which  bad 
been  already  adjudicated." 

The  case  on  certificate  is  No.  1025.  Tbe 
first,  second,  and  fourth  questions  are  as  fol- 
lows: 

**1.  Where  a  national  bank  becomes  In- 
solvent and  its  assets  pass  into  tbe  bands  of  a 
receiver  appointed  by  tbe  Comptroller  of  the 
Currency,  can  a  debtor  of  tbe  bank  set  off 
agaiost  bis  indebtedness  the  amount  of  a  claim 
be  holds  against  tbe  bank,  supposing  tbe  debt 
due  from  the  bank  to  have  been  payable  at  tbe 
time  of  its  suspension,  but  that  due  to  it  to  have 
been  pavable  at  a  time  subsequent  thereto? 

**2.  fias  a  circuit  court  of  tbe  United  States 
sitting  in  Ohio  as  a  court  of  law  jurisdiction  to 
entertain  a  defense  of  set-off  as  against  an  ac- 
tion brought  l^  a  receiver  appomted  by  the 
Comptroller  of  the  Currency  to  wind  up  the 
affairs  of  a  national  bank  doing  business  in 
Ohio  because  of  its  insolvency,  upon  a  note 
held  by  said  bank,  which  note  matured  and 
became  payable  after  tbe  appointment  of  such 
receiver?** 

"4.  Where  a  national  bank  doing  business  in 
Obio  in  1887  discounts  a  promissory  note  with 
tbe  understanding  thai  tbe  proceeds  of  tbe 
discount  are  to  remain  on  deposit  with  it  sub- 
ject to  tbe  checks  of  th#  borrower  and  any  bal- 
ance of  such  deposit  remaining  undrawn  at  tbe 
maturity  of  tbe  note  is  to  be  applied  as  a  credit 
thereon,  and  where  at  tbe  time  such  discount 
livas  made  said  bank  was  in  fact  insolvent  and 
known  so  to  be  by  the  oflScer  through  whom  it 
acted  in  making  such  discount  and  agreement, 
hut  such  bank  was  then  in  good  credit  and 
thou&rht  by  tbe  borrower  to  be  solvent,  with 
good  reason  for  so  thinking,  and  where  after- 
wards, the  insolvency  of  said  bank  becoming 
known  to  the  Comptroller  of  the  Currency, 
tbat  officer  assumed  charge  of  said  bank  and 
afterwards,  in  June,  1887,  but  before  the  ma- 
turity of  the  note  so  discounted,  appointed  a 
receiver  to  close  up  tbe  affairs  of  said  bank,  can 
such  borrower  by  suit  in  equity  aftainst  such 
receiver  compel  a  set-off  of  the  balance  of  said 
deposit  account  at  the  time  of  tbe  suspension 
of  said  bank  against  the  amount  due  upon  such 
note  at  its  maturity?'* 

The  third,  fifth,  sixth,  and  seventh  related 
to  the  effect  of  the  judgment  at  law  as  a  bar  to 
the  bill  in.equity. 

Messrs,  Wm.  Worthing^on  and  J,  W, 
Warrington  for  plaintiff  in  error  and  appel- 
lants: 

In  cases  of  mutual  credit,  commissioners  in 
bankruptcy  should  adjust  tbe  account,  and 
collect,  or  pay  dividends  upon,  the  balance 
only. 

Anonymous,  1  Mod.  215;  Curson  v.  Afnean 
Co,  1  Vern.  121;  Chapman  v.  Derby,  2  Vem. 
117;  Eden,  Bankruptcy,  186. 

Courts  of  equity  were  used  to  decree  a  set- 
off in  certain  cases  upon  the  ground  of  natural 
equitjr,  where  there  had  b^n  mutual  credit 
resuLing  in  cross-demands  and  one  of  tbe 
parties  was  insolvent,  and  this  although  the 
insolvent's  claim  had  passed  to  another,  and 
although  that  other  was  an  assignee  for  cred- 
itors, e.  g.  an  executor. 

Peten  v.  iSoafn^,  2  Y em.  428;  Lord  Lane$bor- 
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ough  ▼,  Jones,  1  P.  Wms.  825;  Domnam  t, 
Matthevfs,  Prec.  Ch.  680;  Jeffs  v.  Wood,  2  P. 
Wms.  128;  Eawkins  v.  Freeman,  3  Eq.  Cas. 
Abr.  10. 

This  court  has  thrice  declared  tbat  where 
there  lias  been  mutual  credit  coupled  with  in- 
solvency, the  time  when  the  debts  respectively 
matureis  not  material;  that  a  right  of  setoff 
enforcible  in  equity  alreadv  exists  against  the 
insolvent,  which  can  not  be  defeated  by  his 
a8sij]:nmcnt  to  one  not  taking  for  value  and 
without  notice. 

t'eammon  v.  KimbaU,  92  U.  8.  862  (28:  488); 
Sclivler  V.  Israel,  120  U.  8.  606,  610  (30:  707, 
708);  Carr  v.  Hamilton,  129  U.  8.  252,  262 
(82:  669,  672). 

To  the  same  effect  are  the  very  recent  decis- 
ions in  Armstrong  v.  Warner,  28  Week.  L. 
Bull.  202;  Fidelity  Trust  <&  8.  V,  Co.  v.  Mer- 
chants Nat.  Bank,  9  L.  R.  A.  108,  12  Ky.  L. 
Rep.  198;  Nashville  Trust  Co.  v.  Fourth  Nat. 
Bank,  15  L.  R.  A.  710,  91  Tenn.  836. 

If  tbe  debt  owing  by  the  insolvent  had  ma- 
tured at  the  time  of  his  death,  or  assignment 
for  creditors,  it  may  be  set  off  against  a  debt 
owing  to  him  which  at  that  time  had  not  ma- 
tured. 

Smith  V.  Felton,  48  N.  Y.  419;  Smith  v. 
Fox,  48  N.  Y.  674;  Richards  v.  LaTouretU, 
119  N.  Y.  54;  S/Hles  v.  Houston,  110  Pa.  254; 
Second  Nat.  Bank  v.  Heminfjray,  84  Ohio  8t 
881;  Armstrong  v.  Warner,  21  Week.  L.  Bull. 
186,  28  Week.  L.  Bull.  202;  Van  Wagoner  v. 
Paferson  Gaslight  Co.  23  N.  J.  L.  288;  ^^ith 
V.  Spengler,  83  Mo.  408;  MeCagg  v.  Woodman, 
28  111.  84;  Colt  v.  Brown,  12  Gray,  288. 

A  general  deposit  in  bank  is  a  debt  payable 
on  demand,  yet  it  matures  without  demand 
where  tbe  bank  becomes  insolvent.  Bu^mond 
V.  Irons,  121  U.  8.  27  r80:  864). 

Tbe  National  Banking  Act  does  not  prohibit 
set-off. 

Venango  Nat.  BankY.  Taylor,  56  Pa.  14;  Ptatt 
V.  Bentley(N.Y.)ll  Am.  L.  Rejf.  N.  8.  171; 
Hade  v.  MeVay,  81  Ohio  St.  281;  Balch  v. 
Wilson,  25  Minn.  299,  83  Am.  Rep.  467;  Bal^ 
haeh  V.  Frdinghuysen,  15  Fed.  Rep.  675; 
United  States  Bung  Mfg,  Co.  v.  Armstrong,  84 
Fed.  Rep.  94.  Armstrong  v.  Scott,  86  Fed.  Rep. 
63 ;  Snyders  Sons  Co.  v.  Armstrong,  87  Fed. 
Rep.  18;  Stephens  v.  Srhuchmann,  32  Mo.  App. 
833;  Armstrong  v.  Warner,  21  Week.  L. 
Bull.  136,  28  Week.  L.  Bull.  202;  Armstrong 
V.  Second  Nat,  Bank  of  Springfield,  38  Fed. 
Rep.  883;  Tehan  v.  First  Nat.  Bank  of  Au- 
burn. 39  Fed.  Rep.  577;  Armstrong  v.  Law, 
27  Week.  L.  Bull.  100;  Tardley  v.  Clothier,  49 
Fed.  Rep.  387, 17  L.  R. A.  462. 51  Fed.Rep.506. 

Tbe  receiver  instead  of  suing  in  his  own 
name,  may  sue  in  the  name  of  the  bank,  which 
would  be  impossible  if  the  bank  no  longer  bad 
title. 

Kennedy  v.  Gibson,  75  U.  8.  8  Wall.  498 
(19:  476);  First  Nat.  Bank  of  Bethel  v.  Pah- 
miio^ue  Bank,  81  U.  8.  14  Wall.  883  (20:  840); 
National  Bank  of  Metropolis  v.  Kennedy,  84 
U.  8.  17  Wall.  19  (21:  554);  Piatt  v.  Beaeh, 
2  Ben.  203;  Price  v.  Abbott,  17  Fed.  Rep.  506; 
Chemical  Nat.  Bank  v.  Bailev,  12  Blatchf.  480. 

Mr.  J.  W.  Herron,  for  defendant  in  error 
and  appellee: 

It  is  not  every  cross-demand  or  independent 
debt  that  entitles  a  party  to  a  set-off. 
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(7ray  y.  BoUo,  85  U.  8.  18  Wall.  682 
(21:  92tO;  l/hitAt  iSra(«9  Bung  Mfg.  Co.  y.  ^rm- 
9hx>ng,  84  Fed.  Rep.  94. 

Where  the  debtor  bank  has  on  the  faith  of 
its  iDdebteduess  accepted  or  agreed  to  accept  a 
draft  drawn  on  that  indebtedness,  so  as  to  ren- 
der it  liable  to  the  bolder  of  that  draft,  it  may 
deduct  the  amount  of  that  draft  from  the  ac- 
count. 

•  ArrMtrong  v.  Second  Nai.  Bank  qf  Spring- 
field, 88  Fed.  Rep.  888;  Venango  Nai,  Bank  v. 
Taylor,  56  Pa.  14. 

Where  a  national  bank  at  the  time  of  an  act 
of  insolvency,  holds  a  discounted  note  not  due, 
and  the  debtor  has  in  the  same  bank  a  deposit 
account  not  placed  there  on  account  of,  or  to 
meet  that  note,  which  the  bank  cannot  take  or 
hold  for  its  debt,  the  national  banking  law 
prohibits  the  receiver  from  receiving  the  de- 
posit as  payment  in  whole  or  in  part  of  the 
note.  He  must  hold  the  note  in  trust  for  the 
general  creditors,  including  the  debtor. 

First  Nat,  Batik  of  Sdma  v.  CW&y,  88 
U.  8. 21  Wall  618  (22:  688);  PadflcNat,  Bank 
of  Boston  V.  Mixter,  124  U.  8.  725  (81:  670); 
Venango  Nat.  Bank  v.  Taylor,  66  Pa.  16; 
Stephene  v.  Sehuchmann,  82  Mo.  App.  8{58; 
Snyders  Bone  Co,  v.  Armstrong,  87  Fed.  Rep. 
18;  Tardley  v.  Clothier,  49  Fed.  Rep.  887. 

Mr,  Chief  Justice  Falle*'  delivered  the 
%pinion  of  the  court: 

The  Fidelity  National  Bank  was  closed  by 
order  of  the  bank  examiner  June  20,  the  re- 
ceiver was  appointed  June  27,  and  the  charter 
[507]  of  the  bank  was  forfeited  and  the  bank  dis- 
solved by  the  decree  of  the  circuit  court,  July 
12,  1887.  Tille  to  its  assets  was  necessarily 
thereby  transferred  to  the  receiver.  First  Nat, 
Bank  of  Selma  v.  Colby,  88  U.  8.  21  Wall.  609 
[22:687J. 

The  note  in  controversy  did  not  mature  un- 
to September  7, 1887,  but  the  deposit  to  the 
credit  of  the  Farmers'  Bank  was  due  for  the 

gurposcs  of  suit  upon  the  dosing  of  the  Fidel- 
y  bank,  as  under  such  circumstances  no  de- 
mand was  necessary.  The  receiver  took  the 
assets  of  the  Fidelity  Bank  as  a  mere  trustee 
for  creditors,  and  not  for  yalue  and  without 
notice,  and,  in  the  absence  of  statute  to  the 
contrary,  subject  to  all  claims  and  defenses 
that  might  have  been  interposed  as  against  the 
insolvent  corporation  before  the  liens  of  the 
United  States  and  of  the  general  creditors  at- 
tached. 

The  right  to  assert  set-off  at  law  is  of  statu- 
tory creation,  but  courts  of  equity  from  a  very 
early  day  were  accustomed  to  grant  relief  in 
that  regard  independently  as  wdl  as  in  aid  of 
statutes  upon  the  subject 

In  equity,  relief  was  usually  accorded,  says 
Mr,  Justice  Story  (Eq.  Jur.  §  1485),  "where, 
although  there  are  mutual  and  independent 
debts,  yet  there  is  a  mutual  credit  between  the 
parties,  founded,  at  the  time,  upon  the  exist- 
ence of  some  debts  due  by  the  crediting  party 
to  the  other.  By  mutual  credit,  in  the  sense  in 
which  the  terms  are  here  used,  we  are  to  un- 
derstand, a  knowledge  on  both  sides  of  an  ex- 
isting debt  due  to  one  party,  and  a  credit  by 
the  other  party,  founded  on,  and  trusting  to 
surh  debt,  as  a  means  of  discharging  it." 
This  definition  is  hardly  broad  enough  to 
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coyer  all  the  cases  where,  at  Uw  IcMned 
mentator  concedes,  there  being  s  ** 
between  the  demands,  equity  acta  vpon  \i, 
and  allows  a  set  off  under  particalar  arcam- 
stances."  §1484.  Courts  of  equity  freqaeatly 
deviate  from  the  strict  rule  of  motoality  wha 
the  Justice  of  the  particular  esse  reqaiies  it, 
and  the  ordinary  rule  is  that  where  the  antosl 
obligations  have  grown  out  of  tike  snne  tms- 
action,  insolvency  on  the  one  haod  joattfei  the 
set-off  of  the  debt  due  upon  the  other.  Bfmad 
V.  Windley,  95  U.  8.  173,  IH  ^4:^4.  4351 

In  Carr  v.  Hamilton,  129  TT.  S.  2SS.  » 
[82: 669,  678],  it  was  decided  that,  when  a  fife 
insurance  company  becomes  insol  vest  aad  net 
into  liquidation,  the  amount  doe  oa  aa  eoSom- 
ment  policy,  payable  in  any  erent  at  a  f  xed 
time,  may,  in  settling  the  company's  siEiiii, 
be  set  off  against  the  amount  due  on  a  oiort> 
gage  deed  from  the  holder  of  the  pobey  to  the 
company  by  way  of  compensation:  aad  Mr, 
Justice  Bradley,  delivering  the  optnioo  of  the 
court,  said:  "  We  are  inctiDed  to  the  tVv  U»t 
where  the  holder  of  a  life  insoraoce  pobcy 
borrows  money  of  his  insurer,  it  will  be  pre- 
sumed prima  facie,  that  he  does ao  o« the ftih 
of  the  insurance  and  in  the  expectatioB  of  pi» 
sibly  meeting  his  own  obligation  to  the  ooa 
pany  by  that  of  the  company  to  him.  and  thti 
the  case  is  one  of  mutual  credits,  and  ectis^^ 
to  the  privilege  of  compensation  or  setoff 
whenever  the  mutual  liquidatioQ  of  the  4^ 
mands  is  judicially  decreed  oo  the  mxirearf 
of  the  company."  And  the  case  of  AmmnM 
V.  Kimball,  92  U.  8.  363  [28:  488],  wa*  » 
ferred  to,  where  it  was  held  thai  a  hitik,  hiT- 
ing  insurance  in  a  company  which  we  m- 
dered  insolvent  by  the  Chicago  fire  of  1^>. 
had  a  right  to  set  off  the  amount  of  his  iarar- 
ance  on  property  consumed  against  moorr  d 
the  company  in  bis  hands  on  deposit,  althc^ 
the  insurance  was  not  a  debt  due  at  tbe  time  si 
the  insolvency. 

Indeed,  natural  Justice  would  seem  to  R^ 
quire  that  where  the  transacUoo  is  m»A  m  m 
raise  the  presumption  of  an  agrctmet  for  i 
set  off,  it  should  be  held  that  tbe  tqwtj  tkii 
this  should  be  done  is  superior  to  aar  toter* 
quent  equity  not  arising  out  of  a  porc&asr  fcr 
value  without  notice. 

In  the  case  at  bar  the  credits  bet  w eta  tW 
banks  were  reciprocal  and  were  paita  o(  tW 
same  transaction,  in  which  each  gave  cn&i  to 
the  other  on  the  faith  of  the  simahuroM 
credit,  and  the  principle  applicable  to  mnOwtX 
credits  applied.  It  was,  therefofe,  the  balsBor 
upon  an  adjustment  of  the  accoonu  which  «si 
the  debt,  and  the  Farmers'  Bank  bad  the  nfi's 
as  against  the  receiver  of  the  FideliSy  Bui 
although  the  note  matured  after  the  luaptsanr 
of  that  bank,  to  set  off  the  lialaDce  dwe  a^ 
ita  deposit  account,  unless  the  pcovfri^^w  d 
the  national  banking  law  were  to  the  coatnrr 
Whether  this  was  so  or  not  is  the  oMtioa  oa 
which  the  opinion  of  the  district  judge  tarari 
and  which  was  chiefly  urged  in  arguvMSt 
our  attention. 

SecUons  5284, 6886,  and  634S  are  tbe 
relied  on.  Section  5284  provides  for  the  ir 
pointment  of  a  receiver  by  the  Compcrolkr  at 
the  Ourrency  and  defines  his  duties  aa  feUova 

"  Such  receiver,  under  the  directksv  of  tht 
Comptroller,  shall  take  poswadoo  of  the  booki, 
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records,  aod  assets  of  every  description  of  sach 
associatioo,  collect  all  debts,  does,  and  claims 
beloDgiDff  to  it,  wad,  upon  the  order  of  a  court 
of  record  of  competeDt  jurisdictioD,  may  sell 
or  compound  all  bad  or  doubtful  debts,  and, 
on  a  like  order,  may  sell  all  the  real  and  per> 
flonal  property  of  such  association,  on  such 
terms  as  the  court  shall  direct;  and  may,  if 
necessary  to  pav  the  debts  of  such  association, 
enforce  the  individual  liability  of  the  stock- 
holders. Such  receiver  shall  par  over  al! 
money  so  made  to  the  Treasurer  of  the  United 
States,  subject  to  the  order  of  the  Comptroller, 
and  also  make  report  to  the  Comptroller  of  all 
his  acts  and  proceedings." 

Section  Q286  provides: 

'^  From  time  to  time,  after  full  provision  has 
been  first  made  for  refunding  to  the  United 
States  any  deficiency  in  redeeming  the  notes  of 
such  association,  the  Comptroller  shall  make  a 
ratable  dividend  of  the  money  so  paid  over  to 
him  by  such  receiver  on  all  such  claims  as  may 
have  been  proved  to  his  satisfaction  or  adjudi- 
cated in  a  court  of  competent  Jurisdiction,  and, 
as  the  proceeds  of  the  assets  of  such  associa- 
tion are  paid  over  to  him,  shall  make  further 
dividends  on  all  claims  previously  proved  or 
adjudicated;  and  the  remamder  of  the  proceeds, 
if  any,  slinll  be  paid  over  to  the  shareholders 
of  such  association,  or  their  legal  representa- 
tives, in  proportion  to  the  stock  by  them  re- 
spectively held." 

Section  5242  reads: 

"All  transfers  of  the  notes,  bonds,  bills  of 
exchange,  or  other  evidences  of  debt  owing  to 
any  national  banking  association,  or  of  deposits 
to  its  credit;  all  assignments  of  mortgages, 
ftureties  on  real  estate,  or  of  judgments  or  de- 
crccQ  in  its  favor;  all  deposits  of  money,  bul- 
lion, or  other  valuable  thing  for  its  use  or  for 
the  use  of  any  of  its  shareholders  or  creditors; 
and  all  payments  of  money  to  either,  made 
after  the  commission  of  an  act  of  insolvency, 
or  in  contemplation  thereof,  made  with  a  view 
to  prevent  the  application  of  its  assets  in  the 
manner  prescribed  by  this  chapter,  or  with  a 
view  to  the  preference  of  one  creditor  to  an- 
other, except  in  payment  of  its  circulating 
notes,  shall  be  utterly  null  and  void;  and  no 
attachment,  injunction  or  execution,  shall  be 
issued  affainst  such  apsociation  or  its  property 
before  final  judgment  in  any  suit,  action,  or 
proceeding,  in  any  state,  county,  or  municipal 
court." 

The  arffument  is  that  these  sections  by  im- 
plication u)rbid  this  set-off  because  they  require 
that  after  the  redemption  of  the  circulating 
notes  has  been  fully  provided  for,  the  assets 
shall  be  ratably  distributed  among  the  credit- 
ors, and  that  no  preferences  given  or  suffered, 
in  contemplation  of  or  after  committing  the 
act  of  insolvency,  shall  stand.  And  it  is  in- 
sisted that  the  assets  of  the  bank  existing  at 
the  time  of  the  act  of  insolvency  include  all  its 
property  without  regard  to  any  existing  liens 
thereon  or  set-offs  thereto. 

We  do  not  regard  this  position  as  tenable. 
Undoubtedly,  any  disposition  by  a  national 
bank,  being  insolvent  or  in  contemplation  of 
insolvency,  of  its  choses  in  action,  secorities, 
or  other  assets,  made  to  prevent  their  applica- 
tion to  the  payment  of  its  circulating  notes,  or 
40  prefer  one  creditor  to  another,  if  forbidden; 
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bat  liens,  equities,  or  rights  arising  by  express 
agreement,  or  implied  from  the  nature  of  the 
dealings  between  the  parties,  or  by  operation 
of  law,  prior  to  insolvency  and  not  in  con- 
templation thereof,  are  not  invalidated.  The 
provisions  of  the  Act  are  not  dhrected  against 
all  liens,  securities,  pledges,  or  equities,  where- 
by one  creditor  may  obtain  a  greater  payment 
than  another,  but  against  those  given  or  aris- 
ing after  or  in  contemplation  ox  insolvency. 
Where  a  set-off  is  otherwise  valid,  it  is  not 
perceived  how  its  allowance  can  be  considered 
a  preference,  and  it  is  clear  that  it  is  only  the 
balance,  if  any,  after  the  set-off  is  deducted 
which  can  justly  be  held  to  form  part  of  the 
assets  of  the  insolvent.  The  requirement  as  to 
ratable  dividends,  is  to  make  them  from  what 
belongs  to  the  bank,  and  that  which  at  the 
time  of  the  insolvency  belongs  of  right  to  the 
debtor  does  not  belong  to  the  bank.    • 

There  is  nothing  new  in  this  view  of  rateable  [611] 
distribution.  As  pointed  out  by  counsel,  the 
Bankruptcy  Act  of  18  Eliz.  chap.  7,  contained 
no  provision  in  any  way  directing  a  setoff  or 
the  striking  of  a  balance,  and  by  its  second 
section,  commis^'ioners  in  bankruptcy  were  to 
seize  and  appraise  the  lands,  goods,  money, 
and  chattels  of  the  bankrupt,  to  sell  the  lands 
and  chattels,  **or  otherwise  to  order  the  same 
for  true  satisfaction  and  payment  of  the  said 
creditors,  that  is  to  say,  to  every  of  the  said 
creditors  a  portion,  rate  and  rate  alike,  accord- 
ing to  the  quantity  of  his  or  their  debts."  4 
Statutes  of  the  Realm,  Part  I,  589.  Yet  in 
the  earliest  reported  decisions  upon  set-off,  k 
was  allowed  under  this  statute.  Arumymou$, 
1  Mod.  216;  Curfon  v.  African  Co,  1  Vem. 
121;  Chapman  v.  Derby,  2  Vem.  117. 

The  succeeding  statutes  were  but  in  recog- 
nition, in  bankruptcy  and  otherwise,  of  the 
practice  in  chancery  in  the  settlement  of  estates, 
and  it  may  be  said  that  in  the  distribution  of 
the  assets  of  insolvents  under  voluntary  or 
Statutory  trusta  for  creditors  the  8e^off  of  debts 
due  has  been  universally  conceded.  The 
equity  of  ec^uality  among  creditors  is  either 
founa  inapplicable  to  such  set-offs  or  yields  to 
their  superior  equity. 

We  are  dealing  in  this  case  with  an  equita- 
ble set-off,  but  if  on  June  20th  the  nota  had 
matured  and  each  party  had  a  cause  of  action 
capable  of  enforcement  by  suit  at  once,  upon 
the  argunnent  for  the  receiver  the  leeal  set-off 
would  be  destroyed  just  as  effectually  as  it  is 
contended  the  equitable  set-off  is.  We  cannot 
believe  Congress  intended  such  a  result,  or  to 
destroy  by  implication  any  right  vested  at  the 
time  of  the  suspension  of  a  national  bank. 

The  state  of  case  where  the  claim  sought  to 
be  offset  is  acquired  after  the  act  of  insolvency 
is  far  otherwise,  for  the  righta  of  the  parties 
become  fixed  as  of  that  time,  and  to  sustain 
such  a  transfer  would  defeat  the  object  of 
these  provisions.  The  transaction  must  neces- 
sarily be  held  to  have  been  entered  into  with 
the  intention  to  produce  its  natural  result,  the 
preventing  of  the  application  of  the  insolvent's 
assets  in  the  manner  prescribed.  Venango 
Nat  Bank  v.  Taylor,  66  Pa.  14;  Colt  v.  Brown,  ,^, ^, 
12  Gray,  288.  l^^^l 

Our  conclusion  is  that  this  set-off  should 
have  been  allowed,  and  this  has  neretofore 
been  so  held  in  well  considered  cases.    Bny- 
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der's  8oni  Co.  t.  Armstrong^  87  Fed.  Rep.  18; 
Tardley  r.  Clothi&r,  49  Fed.  Rep.  887;  Arm- 
9tr<mg  t.  Warmr,  dl  W.  L.  B.  186;  27  W.  L. 
B.  100. 

The  Ohio  Oode  of  Civil  Prooedure  abolishes 
the  destioction  between  actioDs  at  law  and 
suits  in  eouity,  requiies  all  actions  (with  some 
exceptions)  to  De  brought  in  the  name  of  the 
real  party  In  interest,  and  permits  all  defenses, 
counter-claims,  and  setoffs,  whether  formerly 
known  as  legal  or  equitable,  to  be  set  up 
therein.  Rev.  8tat  Ohio,  S§  4071,  4093, 
5071. 

Section  914  of  the  Revised  Statutes  in  pro- 
viding that  the  practice,  pleadings,  and  forms 
and  modes  of  proceeding  in  civil  causes,  in 
the  circuit  and  district  courts,  shall  conform, 
as  near  as  may  be,  to  the  practice,  pleadings, 
and  forms  and  modes  of  proceeding  existing 
at  the  time  in  like  causes  in  the  courts  of 
record  of  the  State  within  which  such  circuit 
or  district  courts  are  held,  in  terms  excludes 
equity  causes  therefrom,  and  the  jurisprudence 
of  the  United  States  has  always  recognized  the 
distinction  between  law  and  equity  as  under 
the  Constitution  matter  of  substance,  as  well 
as  of  form  and  procedure,  and,  accordingly, 
leiral  and  equitable  claims  cannot  be  blended 
together  in  one  suit  in  the  circuit  courts  of  the 
United  States,  nor  are  equitable  defenses  per- 
mitted. BenneU  v.  ButUrworth,  53  U.  a  11 
How.  669  [18:  e^ffhThompmm  v.  Central  Ohio 
E.  Co.  78  U  S.  6  Wall.  184  [18:  7651;  ScoU  v. 
Neay,  140  U.  S.  106  [85:  8581;  MonUoo  v. 
Owen,  14  Blatchf.  824;  La  Mothe  Mfg,  Co.  t. 
National  Tube  Works  Oo.  15  Blatchf.  482. 

We  are  of  opinion  that  the  circuit  court  had 
no  power  to  grant  the  set-off  in  question  in  the 
suit  at  law.  Judgment,  however,  was  given 
in  that  case  on  the  merits  upon  sustaining  the 
demurrer  to  the  defense  of  equitable  set-off, 
and  as  we  think  that  the  set-off  should  have 
been  allowed,  we  do  not  feel  called  upon,  hav- 
ing the  Judgment  before  us  and  under  our 
control  for  affirmance,  reversal,  or  modifica- 
tion, to  sustain  it  upon  a  jurisdictional  ground 
not  passed  upon  by  the  circuit  court. 

We  shall,  therefore,  reverse  it  without  dis- 
cussing the  question  whether,  if  affirmed,  it 
would  or  would  not  be  a  bar  to  relief  in  the 
suit  in  equity.  Butler  v.  Eaton,  141  U.  S.  240 
85:  718];  BaOard  t.  BearU,  180  U.  a  50 
82:  846J. 

It  follows  from  what  we  have  said  that  the 
first  (j^ueition  certified  from  the  United  States 
Circuit  Dourt  of  Appeals  for  the  Sixth  Circuit 
must  be  answered  in  the  affirmative  and  the 
second  in  the  negative,  and  that  the  other 
questions  propounded  require  no  reply. 

Judgment  %n  No.  53  reversed  and  cause  re- 
mandid  to  the  circuit  court  uiith  directions  for 
further  proceedings  in  conformity  with  this 
optnion. 

In  No,  1086 f  the  answers  to  the  first  and 
meond  ^uesHons  above  indicated  will  be  certified. 
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JOHN  MITCHELL.  Adrnr..  P^.  te 
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4NEW  YORE.  LAKE  ERIE  ^  WESTERN 
RAILROAD  COMPANY. 

(See  8.  a  Baporter*s  ad.  fiUt,  04} 

Negligence^ 

Where  a  lad  of  sixteen  jears  wtth  otben  got  on  a 
ooal  train  of  defendant  to  ride  be  sltttnc  on  the 
end  on  top  of  the  oar  bis  feet  baoaioc  ov«r  dowm 
between  the  oam,  and  by  aeudden  Jerk  of  the  cm 
be  fell  betweeo  two  of  them  and  was  kilWd,  the 
raUroad  oompany  is  not  liable  for  danMLtfCs  f f*r 
bis  death  altbou^b  be  was  allowed  to  riiie  by  tb« 
brakeman  and  oonductor.  the  facta  not  otablbb. 
inir  negligence  on  the  part  of  (be  oompany,  tjut 
showinir  contributonr  ocfrllgeooe  oo  bia  pain. 

[No.  7lJ 
Argued  Dec  9. 189t.    Decided  Dee.  i:.  IS^t. 

r\  ERROR  to  the  Circuit  Court  of  the  Coitf*! 
Stales  for  the  Southern  District  of  New 
York,  to  review  a  judgment  in  favor  of  de- 
fendant entered  upon  the  verdict  of  a  jury  m 
an  action  to  recover  damages  for  the  death  of 
Lawrence  Mitchell  brought  bv  bia  admini«ini 
tor  affainst  The  New  Y^k^  Cake  Erie  «fe  West 
em  Railroad  Companv.    Affirmed. 

Statement  of  facts  from  brief  of  counsel  of 
plaintiff  in  error. 

"The  facts  are  brief  and  simple.  On  the 
15th  of  November,  1887.  at  about  half  past 
nine  in  the  evening,  the  plaintiff's  intestate,  a 
lad  about  sixteen  years  old,  bis  brother,  Henry, 
a  young  man  named  Rot>ert  Henry,  and  a 

NOTB.— jif  to  the  degree  of  care  reqeHrtd  by  %r:ToMU 
to  atxiid  injury,  see  note  to  8IOUZ  City  ft  )*  B-Oolt. 
8tout«2l:745. 

Am  tofrtedom  of  pUUntif  from  etrntrUmtoryme^t' 
(jpenee,  necesfory  to  entitle  Mm  to  rteuver,  aoe  aototo 
Stokes  V.  Saltonstall.  10:  lUk 

As  to  care  and  precaution  noeeaeant  te  ii  ifftif  a 
foUroad  troe^,  see  note  to  OootiiMntal  Iflaprore* 
ment  Co.  v.  Stead,  24:  403. 

As  to  responstbUity  (^mooter  to  smvamt  for  earr- 
fiUness  and  competency  of  eoeervanta^  aea  mots  to 
Wabasb  R.  Co.  v.  MoDaniels,  27:  eOttw 

As  to  who  are  eoemployis  oreosenxmCa,  wtlkim  the 
rule  thai  a  master  is  not  reepons(ble  for  infitrtm  to  a 
servant  occasioned  by  the  nedtiifsnos  cf  a  eeeervtau^ 
see  note  to  Houfb  v.  Texas  *  P.  R.  R.  Oo.  grSK 

As  to  damaoes  for  personal  fnjmryfmmtiiU^mce^ 
seefioto  to  Pennsylvania  Go.  v.  Eof*  9k  UL 


Trespassers  or  persons  on  tradt  of 

raOroad  oompany  towatds 
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One  walking  aloof  on  a  railroad  track  on 
nesB  of  bis  own  must  exercise  extiaordtnary  oar* 
to  avoid  injury,  and  cannot  reoover  for  iojunts 
sustained,  wbere  be  foes  akmc  the  tnek  for  a 
considerable  distance  witboat  looking  aroood  for 
a  train,  in  the  abaenoe  of  negUseooe  bv  tlM  raUroad 
employ^  after  discoverinjr  blm.  Oiodetaris  r. 
Atobtson, T.ft  S.  P.  n.  Co.  (New  MaxJ  SI  Am.  k 
Bnff.  B.  Oss.  M6w 

Tbatan  old  bifbway  extoted  at  the  place  wbere  a 
person  was  injured  on  a  railroad  timok  will  doc  ro- 
title  blm  to  recover  for  liis  mjurles,  wbera  be  waa 
not  oroaeinff,  but  was  walking  alooc  tbe  uack. 
Oandelaria  v.  Atohlaon,T.  *  SL  P.  B.  Co.,  smpn. 

One  wbo  wliile  attempfinf  to  reaok  adepoc  mUma 
a  railroad  traok  and  wtiUe  in  a  aafa  poaitlow.  aaaa  a 
train  atart  towards  ktm  at  a  dMaooe  oC  SOD  or  fli 
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Dumber  of  others,  got  on  a  coal  train  of  the 
defendant  at  the  &rgen  end  of  the  titnnel 
which  runs  from  that  place  to  Hoboken.  It 
was  a  frequent  occurrence  for  people  to  ride 
through  this  tunnel  on  coal  trains  of  the  de- 
fendant without  objection  from  its  servants. 
On  this  occasion  the  brakeman  aod  conductor 
saw  the  people  on  the  train  and  allowed  them 
to  ride.  The  train  was  sixty  or  seventy  cars 
in  length.  The  passengers  were  on  separate 
cars  sittinff  on  the  coal.  Lawrence  Mitchell, 
the  plaintuTs  intestate,  was  sitting  on  the  end 
on  top  of  the  car,  his  feet  hanging  over,  down 
between  tlie  cars.  As  the  train  approached 
First  street  there  was  a  sudden  jerk  which 
threw  Uie  people  on  the  cars  into  various  posi- 
tions, Lawrence  falling  down  between  two 
cars.  Ue  was  found  alongside  the  track  with 
one  leg  off,  and  two  days  after  died  from  the 
effects'of  bis  injuries." 
.  Al  the  trial,  after  the  evidence  on  both  sides 
closed,  the  court  said:  "  I  think  it  cannot  be 
maintained  on  the  evidence  in  this  case  that 
the  railroad  company  was  under  a  carrier's  ob- 
ligation towards  the  deceased  as  a  passenger. 
It  only  owed  him  the  duty  of  exercising  ordi- 
nary care,  which  every  person  must  exercise, 
not  to  inflict  unnecessary  injury  upon  another. 
In  this  case  there  was  no  evidence  of  negli- 
gence wliatever.  If  the  deceased  had  been  a 
passenger,  towards  whom  the  obligation  of  a 
carrier  is  almost  that  of  an  insurer— that  is, 
the  obligation  to  take  the  utmost  care  of  which 
human  skill  and  intelligence  is  capable — ^you 
miiihi  say  that  from  the  circumstances  of  the 
Injury  there  was  a  presumption  of  negligence. 


Here  there  was  a  sudden  jerk  of  the  train, 
which  we  all  know  is  a  very  common  occur* 
rence  with  trains  of  this  kind,  and  the  de- 
ceased fell  off.  He  had  put  himself  where  he 
was  exposed  to  just  that  hazard.  I  don't  think 
there  is  any  case  of  negligence  on  the  part  of 
the  defendant,  and  I  think  in  the  case  of  a. 
young  man  of  sixteen  or  seventeen  years  old — 
a  bright,  intelligent  young  fellow  like  the  de- 
cease— ^you  cannot  apply  to  the  facts  any  dif- 
ferent rule  of  obligation  or  of  contributory^ 
negligence  than  would  be  applied  towards  an 
adult.  Yon  cannot  term  him  an  infant  of  ten- 
der years,  and  I  see  no  i)osslble  theory  upoa 
which  you  can  recover." 

The  d^endanfs  counsel:  "We  ask  your 
honor  to  instruct  the  jury  on  the  evidence  in 
the  case  that  there  is  no  evidence  of  negligence 
on  the  part  of  the  defendant  which  cau-sMl  the^ 
death  of  the  deceased,  and  also  that  the  evi- 
dence shows  aflirmatively  that  the  deceased 
was  guilty  of  contributory  negligence.  We- 
ask  upon  these  grounds  that  your  honor  direct 
a  verdict  for  the  defendant." 

The  court:  **  I  will  direct  a  verdict  for  the* 
defendant  on  the  ground  that  there  is  not  suf- 
ficient evidence  to  justify  a  recoverv  upon  the- 
case  as  it  stands.  There  is  not  sufficient  evi- 
dence of  negligence  ou  the  part  of  the  defend- 
ant, and  the  evidence  proves  concurring  negli- 
gence on  the  part  of  the  deceased  " 

To  this  decision  of  the  court,  plaintiff'a 
counsel  excepted  and  requested  the  judge  to 
give  certain  instructions  to  the  jury,  which  the- 
court  refused,  and  plaintiff's  counsel  excepted. 

The  jury  by  direction  of  the  judge  rendered 


feet,  but  oonclDues  on  for  200  feet  more  in  the  ex- 
pectation of  reaching  another  safe  point  before  be 
meets  the  train,  is  guilty  of  nefrlterenoe.  French  v. 
Detroit,  O.  H.  ft  M.  B.  Co.  80  Mich.  587. 

A  verdict  against  a  railway  company  indicted, 
under  N.  H.  Gen.  Laws,  chap.  288,  9 14.  for  killing 
a  man,  is  unauthorised  where  the  deceased  was  ac- 
quainted witb  the  station  and  surroundings,  and 
the  manner  of  operating  the  trains  there,  and,  al- 
though he  was  told  by  the  station  agent  that  the 
train  would  have  to  go  past  the  station,  and  then 
when  itstopped  be  could  go  up  and  get  aboard,  he 
went  upon  the  track  when  the  train  was  approach- 
ing, and,  upon  the  engineer's  giving  the  danger 
iiinial,  turned  and  looked  and  then  stepped  to  the 
sideof  the  track  out  of  the  engineer's  sight,  and 
was  struck  by  the  end  of  the  front  cross-beam  of 
the  locomotive,  which  projected  about  eighteen 
inches  outside  the  rail.  State  v.  Grand  Trunk  K. 
Oo.(S6N.  H.  etl3. 

For  two  women  to  attempt  to  walk  along  a  trestle 
one  hundred  and  Ofty  yards  long  and  from  twelve 
to  fifteen  feet  high,  near  the  time  when  a  train  is 
due,  is  such  gross  negligence  as  will  preclude  re- 
covery for  the  death  of  one  of  them  therefrom, 
where  the  servants  of  the  railroad  company  did  all 
that  was  possible  after  they  discovered  them  on 
the  trestle.  Pbillipe  v.  East  Tennessee,  V.  ft  G.  R. 
Co.  87  Ga.  272. 

Ki'Okleas  exposure  to  danger  in  getting  upon  a 
raUroad  trestle  in  advance  of  a  train  will  not  re. 
lieve  the  railroad  company  from  liability  for  run- 
ning a  person  down  on  the  trestle,  if  the  train 
could  have  been  stopped  in  time  to  prevent  it  after 
discovering  his  peni,  although  the  engineer  by  a 
miscalculation  judged  that  the  man  would  be  able 
to  get  across  the  trestle  before  he  was  overtaken. 
Clarkv.  WUmington  ft  W.  R.  Co.  14  L.  R.  A.  749,100 
N.  C.  430, 48  Am.  ft  Bng.  R.  Gas.  5^ 

14B  C.  S. 


One  injured  while  walking  on  railroad  tracks, 
who,  although  be  looked  in  both  directions  before 
entering  upon  them,  omitted  further  pnycaution» 
as  to  looking  and  listening,  although  b€  Knew  a. 
train  was  about  due.  and  who  bad  his  collar  tumeA 
up  about  bis  ears  so  as  to  prevent  him  from  hear- 
ing the  train's  approach,  which  was  distinctly 
heard  by  others,— is  guilty  of  such  contributory 
negligence  as  will  prevent  a  recovery.  Scott  v. 
Pennsylvania  R.  Co.  180  N.  Y.  670. 

There  can  be  no  recovery  for  the  death  of  on» 
whogoes  upon  a  railroad  track  in  full  view  of  an 
approaching  train  which  has  given  signuls  of  ita> 
presence,  who  not  only  makes  no  effort  to  get  out 
of  its  way,  but  walks  toward  the  moving  engine- 
and  is  struck  and  killed,— especially  where  the  en- 
gineer makes  every  effort  to  stop  the  train  upon 
seeing  that  be  does  not  get  off  the  track.  NorfollL 
ft  W.  R.  Co.  V.  Carper.  88  Va.  656. 

One  injured  by  an  engine  while  he  was  walking- 
through  a  railroad  company*s  yards  cannot  re- 
cover, where  the  railway  employ^  exercised  due 
diligence  and  he  was  guilty  of  contributory  negli- 
gence. Missouri  Pao.  R.  Co.  v.  McKernan,  82  Tex* 
204. 

One  who  attempts  to  reach  a  railroad  depot  along 
a  railroad  track.  In  face  of  a  train  which  he  kuo?ra 
is  liable  to  start  at  any  moment,  is  guilty  of  negU- 
genoe.  French  v.  Detroit,  G.  H.  ft  M.  R.  Co.  8a- 
Mich.  687. 

A  person  killed  at  a  place  where  the  company 
owed  him  no  special  duty,  by  a  railroad  train  mov- 
ing at  a  moderate  rate  of  speed,  when  he  could 
have  seen  the  headlight  one  thousand  feet  distant, 
is  guilty  of  such  contributory  negligence  as  will 
defeat  a  recovery.  Bnk  v.  Brooklyn  City  R.  Co.  46' 
N.  Y.  8.  R.  627. 

No  recovery  can  be  had  against  a  railway  com- 
pany for  death  ata  crossinir,  caused  by  the  party^ 
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ft  verdict  for  defendant,  npon  which  Judgment 
was  entered  for  defendant;  plaintiff  moved  for 
a  new  trial,  which  was  denied;  and  plaintiff 
presecuted  a  writ  of  error  to  this  court. 

Mr.  Hermon  EU  Shook*  for  plaintiff  in 
«rror: 

The  court  below  erred  in  directing  the  Jury 
to  find  a  verdict  for  the  defendant. 

NetD  Jersey  B.  db  Transp.  Co.  v.  PoUard,  89 
U.  S.  22  Wall.  841  (22:  877);  Oleeeon  v.  Vir- 
Hinia  M.  B.  Go.  140  U.  8.  485  (25:  458);  Inland 
d  8.  Coasting  Co.  v.  Tolson,  189  U.  8.  551  (85: 
1270);  Indianapolis  db  St,  L.  R  Co.  v.  Horst,  93 
V.  8.  291  (23:  898);  Philadelphia  db  R.  R.  Co. 
V.  Derby,  55  U.  8.  14  How.  468  (14:  502);  New 
York  Cent.  R.  Co.  v.  Lockwood,  84  U.  8.  17 
Waa  857  (21 :  627);  Indianapolis,  B.  db  W.  R. 
B.  Co.  V.  Beater,  41  Ind.  498;  Dunn  v.  Qrand 
Trunk  B  Co.  of  Canada,  58  Me.  187;  Creed  v. 
Pennsylvania  &  C5t>.  86  Pa.  139;  Edgerion  v. 
Jfew  York  dh  K  R  Co.  dQN.Y.  227. 

Even  if  the  plaintiff's  intestate  should  be  re- 
garded as  a  trespasser  at  the  time  he  received 
the  injuries  which  caused  his  death  the  defend- 
ant would  still  be  liable  if  iU  negligence  was 
the  proximate  cause  of  those  injuries. 


Shearm.  Sk  Redf.  Keg.  (4fh  ed.)  gS 
Whittaker's  Smith,  Neg.  416, 
dh  P.  R  Oo.  v.  Stout,  84  U.  a  17  Wi 
(21:  745);  Whart.  Neg.  (2d  ed.)  MM. 

The  plaintiff's  intestate 
such  he  was  entitled  to  prolectioa 
negligence  of  the  def  endanL 

Philadelphia  dh R  R  Cb.  t.  Z>«r«y,  SU 
14  How.  468  a4:  502);  ~ 
Accident  Law,  ^  184, 189. 

The  fact  that  the  pUdntiiTs  in 
being  carried  gratuitouslj  did  not 
defendant  from  the  duty  of 
care. 

New  York  Cent.  R  Co.  t.  Lotkwmi.  H 
U.  8.  17  Wall  357  (21:  ttST):  Brenn^M  ▼.  Fm*r 
Haven  dt  W.RCo.^  Conn.  284:  ImdimM,KpA9 
db  St.  L.  R  Co.  r.  Eorst,  9&  U.  &  2»1  (& 
898). 

Nor  would  the  defendant  be  exoocnted  €va 
if  it  appeared  that  the  employes  allowed  ikc 
plaintifrs  intestate  to  ride  oo  this  tzam  ea» 
trary  to  express  orders  of  defctidaiit. 

Whittaker's  8mitb,Neg.  909;  Z>vjim  ▼.  GrvW 
Trunk  B.  Co.  of  Canada,  68  Me.  187;  Crad  t. 
Pennsylvania  R  Co.ee  P^  13S>. 


«tand1iiff  BO  near  one  track  as  to  be  struck  by  a 
passinflT  train,  while  waiting  for  another  train  to 
pass  on  a  more  distant  track.  Schmidt  v.  Phila- 
delphia ft  R.  B.  Co.1  Pa.  Adv.  Rep.  778,  80  W.  N.  a 
283. 

A  person  approaohinir  a  railroad  by  a  trodden 
path  in  the  use  of  which  by  the  public  the  railroad 
company  has  acquiesced  is  not  a  trespasser  to 
whom  the  company  owes  only  the  duty  to  protect 
from  wanton  injury.  Larkin  v.  New  York  &  N.  R. 
Co.  4A  N.  Y.  8.  R.  868. 

One  orosslng  a  railroad  track  by  a  footpath 
known  to  the  railroad  offlcidls  to  exist,  and  the 
use  of  which  has  not  been  objected  to  or  obstructed 
by  the  railroad  company,  is  not  a  trespasser,  but  is 
•entitled  to  all  the  rights  and  protection  of  one  law- 
fully upon  the  track  with  the  license  of  the  com- 
pany. Clampit  V.  Chicago,  St.  P.  &  K.  a  B.  Co. 
<Iowa)  48  Am.  A  Bug.  R.  Gas.  468. 

A  person  walking  on  railroad  tracks  passing 
through  a  town  is  a  licensee,  and  not  a  trespasser, 
where  the  company  makes  provision  between  the 
tracks  for  persons  to  walk,  and  also  oonstructs 
foot-bridges  across  a  ditch  along  the  tracks  from 
the  houses  facing  the  road,  and  aoQuiesoee  in  the 
4»e  of  the  track  by  the  public.  Norfolk  *  W.  B. 
Go.  V.  Garper,  88  Y  a.  666. 

One  who  for  a  long  time  has  been  permitted  to 
use  the  track  of  a  railroad  for  the  purpose  of  tow- 
ing boats  upon  a  river  adjacent  to  it  is  not  a  tres- 
passer, within  the  Missouri  statute  relating  to  re- 
covery for  the  killing  of  persons  upon  railroad 
tracks.   Le  May  v.  Missouri  Pac.  R.  Oo.  1C6  Mo.  88L 

A  person  does  not  become  a  trespasser  on  a  rail- 
road track  by  passing  diagonally  across  it  at  a 
street  crossing,  and  walking  between  the  tracks  in 
«o  doing,  or  in  leaving  the  street  at  the  crossing. 
Febnrlch  v.  liichigan  Gent.  R.  Go.  87  Biich.  60a 

A  railroad  company  owes  a  trespasser  on  Its 
track  no  duty  to  render  his  trespass  safe.  Gande- 
laria  v.  Atchison,  T.  &  8.  F.  B.  Go.  (New  Mez.)  48 
Am.  A  Eng.  R.  Gas.  666. 

A  railroad  company  Is  liable  for  an  Injury 
through  its  negligence  to  a  trespasser  upon  its 
track.  Clampit  v.  Ghicago,  St.  P.  ft  K.  0.  R.  Go. 
Xlowa)  49  Am.  &  Bng.  R.  Gas.  468. 

A  railroad  company  is  not  liable,  under  Mass. 
Pub.  Stat  chap.  112,  9  212,  charging  it  with  liablUty 
for  loss  of  life  except  where  the  person  is  upon  the 
road  contrary  to  law,  for  the  death  of  one  killed 
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by  the  derailing  of  a  train  wbfle  he 
ing  erected  without  right  withbi  thm  ks*»tkm  «.<  m 
right  of  way.  Dillon  v.  Coonecticut  Bi  w  K.  Gl 
154  Mass.  478. 

A  railroad  company  Is  liable  for  the  taitaM«f  » 
engineer  to  exercise  reeeonabte  diUgcaoe  a 
ing  injury  In  crossing  a  cU^ 
he  discovers  peril  as  Afterward, 
that  a  person  on  such  crosfog  wfU  gcc  off  a 
Georgia  M.  &  O.  R.  Go.  v.  Bvana.  67  Oa.  CX 

A  railroad  company  Is  guilty  of 
gence  in  moving  cars  upoo  fts 
any  person  thereon  In  a  portlkm  to  see 
upon  the  track  and  give  him  wminlag  of 
proacb.    LouisvlUe  *  N.  B.  Oou  t.  Pott.  B  Ky.  L 
Rep.  844. 

It  Is  not  necessary,  to  render 
liable  for  wantonly,  wlUfolly. 
a  trespasser  on  Ita  track,  to  show  by- 
testimony  that  the  engineer 
deceased.  It  being  sulBcfent  If 
him  by  the  exerdse  of 
ordinary  prudence.   Lake  Sbora  ft  lLft.B>0^«. 
Bodemer,  188  HL  666. 

Placing  a  car  In  motiOQ  on 
known  that  men  may  be 
brakeman  upon  it  and  wttbout 
stopping  it,  Is  evidence  tending  to 
though  there  be  no  pablla 
Lake  Shore  *  M.  8.  B.  Oa  v.  HoadK. 
280.  '^ 

A  railroad  company  cmSe  to  a  eUM 
four  and  five  years  npon  Ita 
sensible  of  danger,  the  doty  of 
keeping  an  outlook  before  ttamnateg 
sonable  under  the  droumstaaceik  to  dtooew  a, 
and,  upon  dJsooverIng  It  to  be  a  ehAd,  to  st  h* 
measures  as  are  proper  and  pnident 
Jury.   Ounn  v.  Ohio  Blver  B.  Oow  M  H 

Mere  knowledge  by  a  railroad 
many  persons.  Including  children, 
through  Its  yard  In  a  populoiia  part  of 
crawl  under  its  oars  stored  npon  t 
not  render  It  liable  for  Injuries  to 
such  cars  by  a  sudden  moveaMot  tfc<stii<  liy 
negligence  of  Its  servants  In  ranaing  tnkm  i 
against  the  end  of  the  Una  hondio^  «( 
away.   Oentral  B.  *  Bkg.  Ga  ▼•  Bylaa  iGaJ  ■  k 
R.A.88A. 

Thafafloraof  an  smlnaai,  kaow^gog  tta*a> 
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MiTcnsLL  ▼.  Ki^w  ToKK.  L.  E.  <t  W.  R  Co. 


618,  514 


The  rale  of  law  in  regard  to  negligence  is 
•Iways  relaxed  in  favor  of  an  infant. 

Washington  d  G.  B.  Co,  v.  Gladmon,  83  U. 
fi.  15  Wall.  401  «1: 114);  fiioux  City  <0  P,  B. 
Co.  V.  Stout,  84  U.  8.  17  Wall.  657  (21:  745). 

Kotwitbstanding  the  negligence  of  the  in- 
jured party  in  bdng  in  a  place  of  danger,  if 
ibe  company  failed  to  exercise  proper  care 
after  becomlnir  aware  of  the  presence  of  ibe 
person  to  avoid  injuring  him,  it  ia  lAbla. 

8bearm.  &  Redf.  Neg.  ^  09.  488.  484;  Pat- 
termn.  Railway  Accident  Jbaw,  g  204. 

J/«atr».  Cluurlea  Steele  andWiUlam  D. 
Chtthrie*  for  defendant  in  error: 

There  was  no  evidence  of  negligence  on  the 
part  of  the  defendant. 

BebfT  V.  Bond,  96  Fed.  Rep.  882;  C/iifapo,  B. 
4ft  Q  li.  Co,  T.  Baaard,  26  IlL  878;  WaUaee 
▼.  \ye$t^n  Sorth  Carolina  R  Co.  9H  N.  C. 
494;  Smith  t.  Bichmond  d  D.  B.  Co,  99  N.  C. 
241 ;  Ptrh'ns  v.  Chicago,  St.  L,  d  N,  0,  B.  Co, 
4K)  M!«8.  726:  ITarris  v.  Hannibal  d  St,  J,  B. 
Co.  89  Mo.  283;  Merrill  v.  Eastern  B.  Co,  189 
lltL^n.  238. 

The  doccascd  was  a  mere  trespasser. 

iliitcbinson,  CarrieTB,  (2d  ed.)  ji  553;  CJtiMgo, 
B.  d  Q.  B.  Co.  V.  MehlMcl,  181  III.  61;  Sioux 


City  d  P.  B.  Co,  ▼.  Stout,  84  U.  8.  17  Wall 
657  (21:  745):  Sdineidnr  v.  Second  Ate,  B,  C^. 
188  N.  Y,  588;  Nichol$on  v.  Erie  A  Co.  41  N. 
Y.  625;  Sutton  ▼.  Aeto  York  Cent,  d  H.  B,  B. 
Co.  66  N.  Y.  248;  Byrne  ▼.  Neut  York  Cent,  d 
U:  B,  B.  Co,  104  N.  Y.  862;  Jjirmore  v.  Orowm 
Pbint  Iron  Co,  101  N.  Y.  891;  Donahus  ▼. 
State,  112  N.  Y.  142;  Cueick  v.  Adame,  116  N. 
Y.  65;  Sweeny  ▼.  Old  Colony  d  N,  B  Co,  10 
Allen,  868:  Setery  ▼.  Jiickenon,  190  Maia.  806; 
Chicago,  B.  d  Q.  B,  Co.  y.  Camy,  9  111.  App. 
082;  Stringer  v.  Ifiseouri  Pae,  A  O?.  96  Mo. 
209;  Waterbury  v.  Aew  York  Cent.  dH.  RR 
Co.  17  Fed.  Kep.  671;  Eaton  v.  Dehtrare,  L. 
dW.RCo.  57  N.  Y.  882.  15  Am.  Rtp.  518; 
Uickty  V.  BoeUm  d  L.  B,  Co,  14  AHeQ.  429; 
FiUe  y.  Bw^ton  d  A.  R  Co.  149  Mass.  20i; 
Morrie  v.  Bn^n^  111  N.  Y.  818. 

As  to  tbe  deceased's  concurring  negligence, 
the  case  is  equally  plain. 

Torrey  v.  Boston  d  A,  B.  Co,  147  Mass.  412; 
Ooodicin  v.  Boston  d  M.  R  Co.  Si  Me.  20U; 
/.ettie  V.  Baltimore  d  0,  B,  Co.  88  Md.  588; 
//arris  v.  Hannibal  d  St.  J,  R  Co.  ti9  Mo. 
288;  Smith  v.  //umiston  d  S,  R  Co.  (Iowa)  84 
Am.  &  £ng.  R.  Os.  557  ;  Baltimore  d  P.  R 
Co.  V.  Jones,  95  U.  S.  489  (24:  506). 


serous  proximity  to  tbe  tnok  of  one  wbo  Is  obliv- 
loas  of  tbe  approach  ot  tbe  train,  to  use  all  the 
neaiM  in  hit  power  to  a%'old  strikinir  him*  la  such 
reoMleaaaosp  aud  wacionauaa  aa  will  render  the 
«oinpenj  liable  for  hisdeath  If  such  preventive  er- 
(urt  would  have  lieen  effect uaL  Loulavllie  k  N. 
K.  Co.  V.  Trammcll,  9B  Ala.  3j0. 

Except  at  public  croaslnga,  and  within  tbe  limit  a 
of  dtlea,  town^  and  villaffea,  a  railroad  engineer  ia 
under  no  oblliratlon  to  maintain  a  special  look-out 
for  intruder*  or  treapoiisers  on  the  track,  and  Is 
ooly  bound  to  tbe  exercise  of  reasonable  dlliffenoe 
after  tbej  are  diaoovered,  or  their  peril  becoroea 
Apparent,  in  the  absence  of  some  special  fact  or 
reason  oalling  for  greater  diligence  on  his  part. 
Beotiej  ▼.  Oeorvw  Pao.  H.  Ca  W  Aia.  484,  oltinir 
Memphis  *  C.  R.  Co.  v.  Womaok.  84  Ala.  148;  Oeor- 
ffia  Pao.  a.  Co.  V.  Blanton,  84  Ala.  IM;  South  & 
North  Ala.  R.  Co.  v.  Donovan,  84  Afai.  lU;  Phiiadei- 
phia  *  B.  B.  Co.  V.  UummelUU  Pa.  875;  Canington 
▼.  Louisville  *  N.  B.  Co.  88  Ala.  472,  478. 

It  is  Dot  neglijieooe  for  the  engineer  of  a  railroad 
«ompuiy  not  to  look  constantly  in  front  of  his  en- 
tfioe,  at  a  place  where  there  is  no  crossing  and 
where  be  has  no  reason  to  expect  that  persons  will 
be  oo  or  along  tbe  timok.  Houston  *  T.  C  B.  Go. 
▼.  Smith,  TT  Tex.  1ft. 

Ooe  walking  upon  a  railroad  track  which  the 
«onpany  has  not  Uoenaed  the  public  to  make  use 
of  ia  a  trespasser:  and  the  company  is  not  liable  for 
hia  death  becaiiae  of  a  negligent  act  of  the  em- 
l>loyte  unleas  it  was  willfuL  Palmer  v.  Chicago, 
St.  U  *  P.  B.  Co.  112  lod.  S80:  Gregory  v.  Clev«»- 
fand,  a  a  &  I.  B.  Co.  Ut  Ind.  866. 

A  railroad  company  Is  not  liable  for  an  Injury  to 
m  nsan  struck  by  the  tender  of  an  engine  running 
backward  through  the  country  at  a  place  wliere 
the  road  was  straight  and  unobstructed,  and  wlio 
was  walking  upon  the  track  as  a  trespasser,  unless 
the  employ^  of  the  company  failed  to  use  reason- 
able oars  to  avoid  the  injury  after  dlscorering  his 
periL    State  ▼.  Baltimora  *  O,  B.  Co.  88  If d.  484. 

A  woman  living  at  a  seotloii-house  belonging  to 
tbe  railroad  company,  aa  a  servant  of  the  occu- 
pant, a  section-bom  of  the  company,  who  was 
eiruck  and  killed  by  a  passing  train  while  croasing 
tbe  track  to  reach  tbe  milk-yard  belonging  to  tbe 
bouaa,  was  a  trespaaser;  and  the  company  Is  not 
liabte.  although  the  train  was  at  tbe  time  mnnlng 
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at  an  unusual  rate  of  speed,  and  no  signal  was 
given  of  its  approach  to  the  public  oromtng.a  mile 
Ubtant,  or  to  a  neighborhood  croasing  near  by,  or 
to  the  section- house.  Sbackleford  v.  Louis viJio  k 
N.  B.  Co.  84  Ky.  43. 

A  railroad  company  Is  not  liable  for  the  death  of 
a  boy  who  was  on  its  cars  or  track  as  a  mere  in- 
truder or  trespfisscr,  without  the  knowledge  of  the 
persons  In  charge  of  the  train,  wbere  the  death 
was  caused  by  a  harder  jam  than  usual  in  ooupling 
cars,  at  a  place  where  the  tracks  were  much  used 
for  the  purpose  of  switching  cars  and  making  up 
tralna.  Williams  v.  Kansas  Ctty,  8.  *  M.  B.  Co.  88 
Mo.  278. 

A  boy  ten  yeara  of  age,  who  Is  a  treapassei  walk- 
ing between  the  parallel  tracks  of  a  railroad  oom« 
pany,  and  who,  to  avoid  some  water  lying  between 
»uch  tracks,  steps  upon  tbe  end  of  tbe  ttas  and  la 
struck  by  a  car  after  walking  three  steps,  cannot 
recover  damages  against  the  company.  Mitohell 
V.  Philadelphia,  W.ftaB.Co.U8Pa.»8. 

When  servants  of  a  railroad  company,  in  oharga 
of  a  train,  discover  that  a  trespasser  on  tbe  track 
has  placed  himself  In  peril,  it  Is  their  duty  to  use 
all  reaaonable  means  at  their  command  to  mve  his 
life,  and  tbe  company  Is  liable  for  their  failure  to 
do  ao.  Louisville  *  N.  B.  Go.  v.  Coleman,  88  Ky. 
568;Troy  V.  CapeVsarAr.T.  B.Co.88  N.  a  808, 8 
Am.  St.  Bep.  fiCL 

A  railruad  company  owm  no  doty  to  a  trsspaaser 
oo  its  track  until  his  presence  there  Is  discovered; 
and  even  then,  those  In  oharge  of  a  train  have  a 
right  to  presume  that  ba  will  act  so  aa  to  avoid  in- 
jury unless  it  is  obvious,  either  from  his  condltloo 
or  from  extraneous  circumstances,  that  be  cannot 
do  so.  SC  Louis.  T.  M.  *  S.  B.  Co.  ▼.  Monday,  48 
Ark.  f8T;  WUllams  v.  Kansas  City.  S.  &  M.  B.  Co.  88 
Mo.  878;  Stete  v.  BsHimore  *  O.  B.  Co.  88  Md.  484; 
BalUmore  *  O.  B.  Co.  v.  SUta,  88  Md.  881:  Interna- 
tional *  O.  N.  B.CO.T.  Kuehn,  70 Tex.  688;  Norfolk 
*  W.  B.  Co.  V.  tf  arman.  88  Va.  Sfiiw 

A  railroad  company  Is  under  no  obllgatloo  to 
keep  a  special  lookout  for  intruders  or  trespasseia 
on  its  track,  except  at  public  ornasings  and  witbta 
the  limits  of  towns  or  cities,  and  Is  only  bound  to 
reaaonable  dillgciice  after  they  are  or  ought  to  be 
Columbus  *  W.  B.  Oa.  ▼•  Wood,  88 
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Ad  Id f ant  over  the  age  of  fourteen  will  be 
presumed  to  be  capable  of  protecting  himself 
and  responsible  for  contributory  negligence. 

i\agle  v.  AUegheny  VaUey  R,  Co.  88  Pa.  85; 
WendeU  t.  Nevo  T&rk  Cent,  d  H.  ft-  R.  C5t>.  91 
N.  Y.  420:  Meuenger  y.  DennU,  141  Mass.  835; 
Master  T.  Chicago,  R.  I.  db  P.  R.  Co.  68  Iowa, 
602;  ^oore  v.  Pennsylvania  R.  Co,  99  Pcl,  801; 
Dietrich  y.  Baltimore  d  E.  S,  R,  Co.  58  Md. 
847;  Sherman  y.  Hannihai  d  8t.  J.  R.  Co.  72 
Mo.  62. 

TTie  Ohiff  Justice:  A  yerdict  for  the  defend- 
ants was  directed  in  this  case,  on  the  ground 
that  there  was  not  sufficient  eyidence  to  justi- 
fy a  recovery.  We  concur  in  that  yiew,  and 
therefore  affirm  the  judgment 

Judgment  affirmed. 


[616]     MILFORD    H.  BRINEERHOFF  bt 

,  Ezra.  Appts, 

ALBERT  8.  AliOE. 

(Bee  8. 0.  Beporter*8  ed.  51&-617.) 

Void  letters  patent. 

The  Improyenent  in  rectal  specula  patented  to 
Alexander  W.  Brinkernoff  by  letters  patent  No. 
2S$4,991,  granted  March  2, 1880.  was  not  patenta- 
ble because  no  new  result  or  effect  was  produced 
by  the  united  action  of  the  old  elements,  and  the 
letters  patent  are  void. 

[No.  85.1 
Argued  Dec  9, 1892.    Decided  Dee.  IB,  1892. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Eastern  Dis- 
trict of  Missouri,  dismissing  a  suit  in  equity  to 
restrain  the  infringement  of  letters  patent  No. 
224,991,  granted  to  Alexander  W.  Brinker- 
hoff,  March  2,  1880,  for  an  improvement  in 
rectal  specula.    Affirmed. 

See  same  case  below,  87  Fed.  Rep.  92. 

Opinion  of  the  court  below,  stating  the  facts, 
etc.,  Thaybr,  District  Judge: 

This  is  a  bill  to  restrain  the  infringement  of 
letters  patent  No.  224,991,  granted  to  Alexan- 
der W.  Brinkerhoff  under  date  of  March  2nd, 
1880,  for  an  improyement  in  "rectal  specula." 

The  patentee  in  his  specfication  thus  de- 
scribes his  inyention: 

"  My  speculum  is  made  of  metal  and  plated 
in  the  usual  manner  to  secure  a  bright  interior 
and  smooth  surface.    In  shape  it  is  conical  and 


has  one  side  slotted  througb  its  entire  la^af 
chamber.  Into  such  slot  ii  doKiy  iaed  a 
moveable  slide,  haviDfr  opon  its  rar  cad  a 
handle  for  actuating  it.  On  Ibe  ade  cf  tie 
tube  opposite  the  slide  is  another  haadic  by 
which  to  hold  the  tube  when  in  ok.  Anuai 
the  large  end  of  the  tabe  is  a  flange  or  %— 
and  in  the  forward  end  of  the  cbambfr  ii  a 
iodine,  made  necessary  in  specula  hariof 
closed  ends — to  prevent  the  impactioa  of  r^ 
tumors,  enlarged  glands,  orsmpiusi 
in  the  end  of  the  chamber,  and  thereby 
able  the  operator  to  witbdrmw  the 
with  safety  and  ease." 

Of  the  nature  of  his  Inyentioii  the 
says:  "My  inyention  consists  in  the  «e  of  a 
slfde  extending  through  the  loijgth  of  aae  adc 
of  the  tube,  and  an  incline  inaide  of  tke  far- 
ward  or  small  end  of  the  chamber,  eitfaiBag 
from  the  bottom  of  the  chamber  opvaid  aai 
f  orwaid  to  the  under  aide  of  the  sfide  vtea  ■ 
place  to  prevent  injury  to  the 
withdrawing  the  instrument," 

The  claims  made  in  the  apeciflcatioo  mt  t» 
follows: 

"  1.  A  slide  in  the  aide  of  a  apeuul—  a 
tending  through  ita  whole  leofth,  and  tmA 
substantially  as  herein  described. 

"  2.  The  incline  in  the  front  end  of  ihr 
chamber,  in  combination  with  the  tabe  Ac 
and  slide,  substantially  as  and  for  the 
herein  set  forth. 

"8.  In  cylindrical  tnhular 
slotted  side  and  closed  end  to  pceveiit  tkc 
trance  of  faeces,  the  incline  in  the  froot  cad  if 
the  chamber  extending  upward  froa  iht  ks 
tom  and  forward  to  under  side  of  shde,  fl^ 
stantially  as  described,  and  for  the  pspsBi 
herein  set  forth." 

1st.  It  is  dear  that  the  first  daim  of  tUip^ 
ent,  covering  "a  slide  in  tbeaideofaipicaif 
extending  through  its  whole  length."  rinair  >§ 
sustained.  Indeed  it  is  not  j 
by  complainant's  counsel  that  the 
ered  by  that  claim  is  novel  I  aball  sot  go  ii- 
to  the  details  of  the  evidence,  therefoR,oate 
branch  of  the  case,  but  will  contest  mp^ 
with  the  general  statement  that  the  tootiaoaT 
of  Dr.  Warren  B.  Outen.  Dr.  Chaa.  Bcnm 
and  Dr.  Charles  £.  Michel,  as  wefl  mm 
testimony  of  Wm.  Grady  and  Hermaa  Spti 
ler,  satisfies  me  that  rectal  apecuknns  ckied  a 
one  end,  having  a  slot  in  the  aide  exteodiBrttr 
full  length  of  the  chamber,  and  Acted  «ak  » 
slide  had  been  used  by  the  medical  fiafciw^ 
in  this  country  before  the  date  of  the  aUrcoi 
invention.     Whilst  it  is  true,  that 


Note.— ^bru'Juit patents  an-e  granted;  uihen  de- 
elaredvoid,  seenote  to  Bvans  y.  Baton,  4:438. 

As  to  potentohflftv  of  invenUons*  see  naUs  to 
Tbompeon  v.  BoisseUer,  29:7tt,  and  Coming  v. 
Burden,  14: 688. 

Antoaibandonmmtofitnioeiniion^sieib  noU  to  Pen- 
nock  V.  Dialogue,  7 :  327. 

JLs  to  diAinciAan  between  imioonlionsof  niMhanfam, 
ariieUs^  orprodtuts  and  processes;  when  latter  pat" 
snted^  see  note  to  Coming  v.  Burden,  14 :  683. 

As  toinehuMno  vroeess  and  product  in  same  paU 
snU  separate  patents  therefor^  see  note  to  Bvans  v. 
Baton.  4 :  483. 

jis  to  u^liatreCsmie  may  cooor,  see  note  to  0*Beill7 
▼.  Morse,  14:6QL 
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As  to  assianmenU  before 
ent;  recordkHf;  wKen asstommemt 
terms,  see  note  to  Gayler  v.  WOdsr.  IS  :0k 

As  to  when  assignee  maw  sms  fsr 
when  patentu  must;  when  thoy 
to  Wilson  V.  Rousseau,  11 :  UiL 

As  to  damages  for  infrino$m$mt  ef 
damages^  see  note  to  Ho«nr  v. 

As  to  notes  given  for  patent  rigkts: 
fore  maturity^  sise  note  to  MaodeyfUa  y. 
87. 

That  pnor  tiM  or  sole  <^ 
wHd,  see  aote  to  rrenoh  v. 


iMi:.!^ 
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not  produced  any  of  the  speculums  that 
Erere  so  io  use  and  has  ODly  produced  a  model 
t  ODe  made  in  his  own  shop  since  this  suit 
vaa  filed,  known  as  the  "  Reed  speculum/' yet 
consider  this  fact  not  sufficient  in  itself  to 
» -yercome  the  positive  statements  of  intelligent 
und  entirely  disinterested  witnesses,  who  had 
M^casion  to  know  the  fact  whereof  they  speak, 
liat  apeculuins  with  slotted  sides  fitted  with 
ilides  were  in  use  and  to  some  extent  were  on 
kale  in  this  country  prior  to  the  date  of  the 
iJleged  invention,  in  July,  1878. 

Tbe  Reed  instrument  and  possibly  all  the 
LJistruments  of  which  the  witnesses  above 
named  have  spoken  had  glass  slides  instead  of 
enetal,  but  that  fact  is  not  important,  as  tbe 
Doateiial  of  which  the  slide  is  competed  is  not 
claimed  as  an  essential  feature  of  the  device: 
bat  even  if  the  foregoing  view  \b  erroneous  I 
am  furthermore  of  the  opinion  that  the  first 
claim  of  the  patent  was  anticipated  by  *'8ega* 
ia*8  trivalve  vaginal  speculum,"  which  was 
produced  on  tbe  hearing  and  was  shown  to 
nave  been  in  use  in  this  country  since  1H60; 
slso  b^  the  * 'catheter,"  which  was  produced  on 
the  trial  and  shown  to  have  been  on  sale  in  this 
•country  since  1874. 

Tbe  use  for  which  both  of  the  instruments 
last  referred  to  were  designed  are  analogous  to 
that  in  which  complainant  employs  his  instru- 
-ment. 

Both  luSt  rumen ts  are  tubular.  Each  has  a 
-slot  in  the  side  extending  the  full  length  of  the 
chamber,  fitted  with  a  metal  slide,  which  is  in- 
tended to  be  wholly  or  partially  withdrawn 
<the  same  as  the  slide  in  the  rectal  speculum) 
when  the  operator  has  occasion  to  examine  or 
Ireat  tbe  particular  organs  for  tbe  treatment  of 
-which  these  instruments  were  constructed. 

In  view  of  the  slides  shown  in  Segala's 
-vaginal  speculum  and  in  the  catheter  and  tbe 
tisc  made  of  the  same  it  must  be  held  that 
there  is  nothing  novel  in  the  dide  in  com- 
plainant's patent.  He  has  in  this  particular 
matter  merely  appropriated  a  device  lonir 
known  and  used  in  surgical  instruments,  fitted 
-for  the  examination  of  certain  interior  mem- 
4>rane8  or  cavities  of  the  body,  for  tbe  improve- 
ment of  another  instrument  adapted  to  the 
treatment  of  other  interior  membranes. 

Hilton's  rectal  speculum,  an  instrument  said 
to  have  been  in  use  in  England  as  early  at  1870, 
also  clearly  anticipates  the  first  claim  of  com- 
plainant's patent,  and  probably  the  second  and 
third  claims.  If  Hilton's  speculum,  as  con- 
tended, was  described  in  a  printed  publication 
in  England  as  early  as  1876,  that  fact  also 
invalidates  the  first  claim  of  the  patent  under 
consideration,  and  most  likely  the  2d  and  8rd 
claims. 

Tbe  original  printed  publication  relied  upon 
said  to  have  been  published  in  London  as 
•early  as  1876,  was  not  produced  at  the  bcHring 
before  the  master,  but  in  lieu  thereof  a  volume 
entitled  '*Re8t  &  Pain,"  published  in  New 
York  in  1879,  which  purports  to  be  a  reprint 
of  the  earlier  English  publication,  was  pro- 
duced. 

Some  testimony  was  offered  to  the  effect 
-that  application  had  been  made  to  the  English 
publishers  as  to  other  booksellers  in  London 
and  in  tbis  country  for  a  copy  of  the  original 
publication,  and  that  they  reported  the  wprk  tc 
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be  out  of  print  All  of  the  testimony,  how- 
ever, tending  to  show  that  a  book  entitled 
'^Rest  &  Pam"  was  publisbed  in  Ijondon  in 
1876,  and  that  the  work  reprinted  in  tbis  coun- 
try in  1879  is  an  accurate  copy  thereof,  is  of 
the  nature  of  hearsay,  and,  as  objection  was 
duly  taken  to  tbe  testimony  when  it  was  pro- 
duced before  the  master  and  was  insisted  upon 
at  the  trial,  the  objection  must  be  sustained, 
no  matter  bow  persuasive  the  inference  may  be 
that  there  was  a  foreign  publication  which  de- 
scribed Hilton's  speculum. 

The  latter  in^^trument  is  accordingly  ignored 
as  an  anticipation  of  complainant's  invention. 

2d.  The  third  claim  of  the  patent  is  a  claim  rjr«  a-, 
for  the  "incline"  in  cyclindrical  tubular  specu-  t^^® J 
la  having  a  slotted  side  and  closed  end. 

The  particular  device  attempted  to  be  cov- 
ered by  this  claim  was  anticipated,  in  my 
opinion,  by  a  rectal  speculum  produced  by  Dr. 
Mudd  and  shown,  to  the  satisfaction  of  the 
court,  to  have  been  purchased  at  an  instru- 
ment store,  and  to  have  been  in  use  in  tbis 
country  before  the  date  of  complainant's  in- 
vention. 

Tbe  instrument  in  question  is  tubular;  it  is 
conical  in  form,  has  a  slotted  side,  a  closed 
end,  and,  what  is  of  more  importance,  an  in- 
cline at  tbe  closed  end  extending  from  the 
bottom  of  tbe  chamber  upward  and  forward  to 
the  end  of  tbe  slot.  It  is  true  that  the  angle 
made  by  the  incline  with  the  axis  of  the  tube 
in  the  latter  instrument  approaches  more  near- 
ly to  a  right  angle  than  the  incline  in  com- 
plainant's speculum;  nevertheless  there  is  a 
Sronounced  "incline,"  and,  moreover.  Dr. 
[udd  testifies  that  one  purpose  of  the  "incline" 
is  to  protect  the  mucous  membrane  *Tom  in- 
jury when  the  speculum  is  withdrawn.  It 
should  be  further  observed  that  complainant's 
specification  does  not  make  the  angle  at  which 
the  incline  is  set  in  this  speculum  an  essen- 
tial feature  of  the  device.  As  described  in  his 
specification,  the  utility  of  the  incline  consists 
in  preventing  tbe  "impaction  of  pile  tumors," 
etc.,  and  in  enabling  the  operator  tc  withdraw 
tbe  instrument  without  injury  to  the  mem- 
branes. This  is  precisely  the  function  of  tbe  in- 
cline in  the  speculum  produced  by  Dr.  Mudd, 
and  apparently  it  was  set  at  an  anele  which 
elTectually  accomplished  that  purpose.  At  all 
events  no  complaint  appears  to  have  been  made 
agsinst  that  speculum  on  the  ground  that  the 
incline  failed  to  accomplish  the  purpose  had 
in  view. 

The  Squires  speculum  also  shows  an  incline 
in  the  forward  or  closed  end  in  all  respects  like 
that  in  complainant's  instrument,  but  the  tes- 
timony in  the  case  leaves  it  somewhat  doubt- 
ful whether  tbe  "incline"  in  Squires' speculum 
was  placed  therein  shortly  before  or  shortly 
after  complainant  claims  to  have  invented  it. 
For  that  reason  the  patent  is  not  affected  by 
the  evidence  offered  by  defendant  in  relation 
to  the  Squires  instrument. 

8d.  In  view  of  what  ha^  been  said  it  appears 
that  plaintiff's  right  to  relief  depends  on  the 
second  claim  for  tbe  "incline" — in  combina- 
tion with  the  tube,  slot  and  slide. 

This  claim  is  attacked  on  two  grounds:  Ist, 
that  the  combination,  as  a  whole,  was  antic- 
ipated by  Dr.  Hodgen  when  he  caused  an  in- 
cline in  the  form  of  a  mirror  to  be  set  perma- 
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oeotly  In  the  forward  eod  of  the  old  "Reed 
speculum/'  about  the  year  1876,  and  3d,  that 
the  combination  is  deToid  of  iDTenUon  and 
patentable  novelty. 

I  shall  concede  that  the  evidence  as  to  what 
Dr.  Hodgen  caused  to  be  done  with  the  Reed 
speculum  12  or  18  years  since  is,  under  the  cir- 
cumstances, not  of  that  certain  and  conTincini^ 
character  which  ought  to  be  required  to  over- 
turn the  claims  of  a  duly  issuedf  patent 

The  second  objection  to  the  dsim,  however. 
Is  more  formidable. 

The  Reed  speculum  before  alluded  to  shows 
"the  tnbe«  slot  and  slide"  combined  in  a  man- 
ner that  does  not  differ  essentially  from  the 
form  in  which  the  same  elements  are  com- 
bined in  complainant's  combination. 

To  these  three  elements  the  patentee  added 
a  fourth— the  ''incline  in  the  front  end  of  the 
chamber;"  but  the  incline,  as  before  stated  .was 
itself  an  old  device  which  had  been  used  In 
speculums  such  as  was  produced  by  Dr.  Mudd. 

Furthermore,  it  was  used  In  the  old  Instru- 
men  Is  for  the  same  purpose  that  complainaot 
professes  to  have  invented  it — that  is  to  say.  to 
avoid  injuring  protruding  membranes  when 
the  speculum  was  withdrawn. 

Even  if  complainant  had  been  the  first  to 
use  the  incline  in  tubular  speculums  having 
closed  ends  the  device  was  a  veir  obvious  one, 
scarcely  risiog  to  the  dignity  of  an  invention 
cousideiin^?  tne  function  it  performed,  as  is 
well  illustrated  by  the  account  which  the  pat- 
eutee  gives  of  the  manner  in  which  the  idea 
was  conceived.  He  states  that  he  first  con- 
structed his  speculum,  as  shown  in  the  speci- 
fication, with  a  tube,  slot  and  slide,  but  with- 
out an  incline.  When  he  made  the  first  trial 
of  the  instrument  he  discovered  the  risk  of  in- 
juring such  membranes  as  happened  to  pro- 
trude through  the  slot,  as  others  bad  discov- 
ered who  made  the  Mudd  instrument:  there- 
upon he  employed  a  jeweler  to  solder  a  small 
piece  of  metal  in  the  forward  end  of  the  cham- 
ber, so  as  to  form  an  incline,  and  subsequently 
amended  his  specification  by  adding  the 
third  claim,  which  is  substantially  a  claim  for 
the  incline  as  an  independent  device. 

But.  regardless  of  the  obvious  nature  of  the 
improvement  made  bv  adding  the  incline,  the 
court  is  of  the  opinion  that  the  combination  so 
formed  was  not  patentable,  because  no  new 
result  or  effect  was  produced  by  the  united  ac- 
tion of  the  old  elements. 

To  sustain  a  patent  on  a  combination  of  old 
devices  it  is  well  settled  that  a  new  result  must 
be  obtained  which  is  due  to  the  joint  and  co- 
operating action  of  all  the  old  elements.  Ei- 
ther this  must  be  accomplished  or  a  new  ma- 
chine of  distinct  character  and  function  must 
be  constructed. 

Pickering  v.  MeGuVougK  104  U.  S.  810  (26: 
749):  HaiU$  v.  Van  Warmer,  87  U.  8.  20  Wall. 
853  (22:  241);  DoubU  PditU  Taek  Co.  v.  Two 
Hiveri  Mg.  Co,  0  Biss.  258;  Metropolitan 
Writing  Mack,  Co.  v.  Toung,  14  Blatchf.  46. 

If  several  old  devices  are  so  put  together  as 
to  produce  even  a  better  machine  or  instrument 
than  was  formerly  in  use,  but  each  of  the  old 
devices  does  what  it  had  formerly  done  in  the 
instrument  or  machine  from  which  it  was  bor- 
rowed and  in  the  old  way.  without  uniting 
with  other  old  devices  to  perform  any  joint 
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function.  It  seems  that  the  combination  Is  not 
patentalne.  EdiUm  ▼.  Van  Warmer,  eupra; 
Beekendarfer  ▼.  Faber,  92  U.  8.  847  (28:  719). 

In  the  present  case  the  incline,  when  placed 
in  combination  with  the  '*tube.  slot  and  slide," 
acted  precisely  as  it  did  when  placed  in  the 
forward  end  of  a  slotted  tube  not  provided 
with  a  slide,  its  action  was  in  no  sense  modi- 
fied bv  the  new  relation  in  which  it  was  placed, 
nor  did  it,  in  unison  with  the  other  elementa 
of  the  combination,  produce  a  distinctively 
new  result. 

In  accordance  with  these  views  the  bill  is 
dismissed. 

Mr,  J.  C.  Smith  for  appellants. 

Mr.  Georipe  H.  Knight  for  appellee. 

The  Ohirf  Jv&tiee:  Having  reached  the 
same  conclusions  as  those  ezpreosed  in  the 
opinion  of  the  circuit  court,  reported  in  Brinh- 
erhoffY,  Aloe,  87  Fed.  Rep.  92,  we  direct  the 
decree  to  be  alflrmed. 


THE  NATIONAL  TUBE  WORFS  COM- 
PANY. Appt. 

e. 

GEORGE  WILLIAM  BALLOU. 
(See  8.  a  Beporter'S  ed.  SU-GM.) 

Creditor's  biU^  what  ii  neceuary  to  Hate. 

Where  it  Is  souarht  b7  equitable  prooebs  to  reacb 
equitable  interests  of  a  debtor,  the  bill,  unless 
otherwise  provided  by  statute,  must  set  forth  a 
Judgment  In  the  Juriadlotion  where  the  9uit  in 
equity  Is  twouffht,  the  laBuing'  of  an  ezecutioo 
thereon,  and  its  return  un^atlsfled,  or  must  make 
allegations  showinar  that  It  to  imposrtble  to  obtain 
such  a  judgment  in  any  court  within  such  juris- 
diction. 

[No.  70.1 

Argued  Dee.  t,  1892.    Decided  Dee.  19,  1S9S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  of  New  York,  dismissing  a  suit  in 
equity  brought  by  the  National  Tube  Works 
Com  pan  V  against  George  William  Ballon  in 
behalf  of  the  plaintiff,  and  other  creditors  of 
the  Wiley  Construction  Company,  ro  compel 
the  payment  by  defendant  of  the  balance  un- 
paid on  his  subscription  to  the  stock  of  the 
latter  company.    Affirmed, 

The  facts  are  stated  in  the  opinion. 

Mr.  W.  J.  Cnrtis,  for  appellant: 

The  unpaid  subscriptions  to  the  capital  stock 
constitute  a  trust  fund  for  the  benefit  of  the 
company's  creditors. 

Balmon  v.  Hanebarovgh  Co.  1  Ch.  Cas.  204; 

NOTm.—A$  to  equUy  furUdieUon  after  trial  at  fair, 
see  note  to  Smith  v.  BTIver,  6: 152. 

When  a  judgment  at  law  wiU  be  enjoined  buabiR 
in  equity,  see  note  to  David  9.  TUeston,  12: 368. 

.^  toiurisdfetfon  of  eguUy  to  re$train  treepoMee 
and  irronoBf  see  Tiote  to  Northern  Indiana  B.  Go.  v. 
Michigan  Cent.  R.  Ck>.  li:  674. 

A%  to  when  equity  wOl  retrain  the  ooSectlon  of 
purchaae  money  for  faUure  of  tiCl6«  etc,  see  note  to 
Patton  V.  Taylor,  12:  637. 

As  to  whether,  when  vartiett  aire  jtari  detiefo  or 
particepe  erimiMi,  equity  wtU  relieve^  see  note  to 
^  Sample  v.  Barnes,  14:  38QL 
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6  Vin.  Abr.  810, 811;  Sawjfer  ▼.  Hoag,  84  U.  8. 
17  WaU.  610  (21:  781);  Sanger  v.  Upton,  91  U. 
S.  60  (28:  222);  Wood  ▼.  jbummer,  8  Mason, 
808;  Bngg9  v.  Fenniman^  8  Cow.  887. 

To  be  entitled  to  reach  this  trust  fund,  a 
creditor  need  only  show  that  he  has  exhausted 
his  lef^al  remedies  against  the  company  itself. 

Instance  where  reducing  the  debt  to  judfr- 
ment  and  the  issuance  of  an  execution  and  its 
return  unsaMsfied  constitute  a  condition  prece- 
dent to  the  ]}ling  of  a  creditor's  bill  in  equity: 

Sstei  Y.  Wtkox,  67  N.  T.  264;  Adnt  y.  Bug- 
ler, 87  N.  Y.  585. 

Instances  where  the  obtaining  of  Judgment 
was  prevented  by  operation  of  law,  and  there- 
fore  sxcused  * 

SheUington  v.  ffawland,  68  N.  Y.  871;  Kin- 
eaid  v.  Dwinella,  69  N.  Y.  548. 

Instance  where  notorious  iosolvencY  was  a 
sufficient  justification  for  a  creditor's  filing  a 
bill  in  equity  without  exhausting  his  legal 
remedy: 

Terry  v.  Tubman,  92  U.  8.  166  (28:  687). 

Instances  where  a  creditor  was  permitted  to 
file  a  bill  in  equity  to  reach  equitable  assets  of 
his  debtor,  without  obtaining  a  judgment 
against  the  debtor  because  (as  in  the  case  at 
bar)  it  was  impossible  to  obtain  such  a  judg- 
ment: 

McCartney  y.  Bostwiek,  82  N.  Y.  58;  Na- 
tional Tradesmcnn  Bank  v.  Wetmore,  124  N.  Y. 
241;  CaK  v.  Beauregard,  101  U.  8.  690  (25: 
1005);  Loomis  v.  Eaton,  82  Conn.  550;  Bailey 
Y.  Bus8ing,S7  Conn.  849;  Hartford  First  Nat. 
Bank  y.  Hartford  L,  db  A,  Ins.  Co.  45  Conn. 
22;  Chautauqua  County  Bank  y.  White,  6  N. 
Y.  286,  57  Am.  Dec.  442;  Seott  v.  M'Millen,  1 
Litt.  (Ey.)  802,  18  Am.  Dec.  289;  Hodden  y. 
Spader,  20  Johns.  564;  Lining  y.  Oedde»^  1 
McCord,  Eq.  804,  16  Am.  Dec.  606;  MeCaU 
mont  Y.  Lawrence,  1  Blatchf.  282;  ^teUington 
Y.  Howland,  58  N.  Y.  371;  Kineaid  y.  DwineOe, 
59  N.  Y.  548;  Harvey  y.  McDonnell,  113  N.  Y. 
626;  Bate  y.  Oraham,  11  N.  Y.  237;  Hagan  y. 
Walker,  55  U.  8.  14  How.  29  (14:  812;. 

The  complainant  must  do  all  that  he  can  at 
law  to  obtain  his  rights;  if  he  is  then  still  with- 
out remedy,  a  couit  of  equity  will  entertain  his 
case 

Caee  y.  Beauregard,  101 U.  8.  688  (26: 1004); 
Hatch  Y.  Dana,  101  U.  8.  205  (25:  885). 

Mr.  Thomas  Thacher,  for  appellee*: 

A  judgment  at  law  and  an  execution  re- 
turned unsatisfied  are  necessary  to  the  jurifdic- 
tion  of  equity  to  entertain  an  ordinary  credi- 
tor's bill  to  reach  equitable  assets  of  a  debtor. 

Webeter  y.  Clark,  25  Me.  818;  Taylor  y. 
Boutker,  111  U.  8.  110  (28:  868);  Parish  y. 
Lewis,  Freem.  Ch.  299;  Brinkerhoff  y.  Brown, 
4  Johns.  Ch.  671,  1  L.  ed.  975;  Dunlevy  y. 
Tallmadge,  82  K  Y.  457;  Terry  Y.Anderson, 
95  U.  8.  628  (24:  866);  Smith  y.  Fort  Scott,  H. 
db  W.  R.  Co.  99  U.  8.  401  (25:  438);  Van  Weel 
Y.  Winston,  115  U.  8.  228  (29:  884):  United 
States  Y.  Union  Pac.  R.  Co.  98  U.  8.  569  (25: 
148);  Clafiin  y.  McDermoU,  12  Fed.  Rep.  375; 
Walser  y.  Seligman,  18  Fed.  Rep.  415. 

Judgment  and  execution  returned  unsatis- 
fied in  one  jurisdiction  will  not  support  such  a 
creditor's  bill  brought  in  another  jurisdiction. 

McLure  y.  Benceni,  87  N.  C.  519;  Famed  v. 
Harris,  19  Miss.  871;  Tarbell  y.  Griggs,  8 
Paige.  207,  8  L.  ed.  119;  SUere  v.  Hoagland, 

146  CJ.  S. 


89  HI.  264;  J>aioi$  y.  Bruns,  28  Hun,  648;  Me- 
Elmoyle  y.  Cohen,  88  U.  8. 18  Pet  812  (10: 177); 
2  Black,  Judgm.  ^§  862,  868;  8tory,  Conf.  L. 
g  609;  Carter  y.  Bennet,  6  Fla.  242. 

Creditors  of  corporations  seeking  to  reach 
equitable  assets,  equally  with  creditors  of  in- 
dividuals, are  bound  to  show  that  their  legal 
remedies  haYe  been  exhausted. 

Terry  y.  Anderson,  95  U.  8.  628  (24:  865); 
Taylor  y.  Bowker,  111  U.  8.  110  (28:  868); 
Smith  V.  Port  Scott,  H.  A  W.  R.  Co.  99  U.  8. 
401  (26:  438);  Van  Wed  y.  Wineton,  115  U.  8. 
228  (29:  881);  United  States  y.  Union  Pac.  R. 
Co.  98  U.  8.  569  (25: 148). 

This  suit  cannot  stand  as  one  intended  to  ed- 
minister  the  assets  of  the  corporation  as  a  trust 
fund,  because  the  corporation  is  not  made  a 
party  defendant. 

Patterson  y.  Lynde,  106  U.  8.  519  (27:  265); 
Spies  Y.  People,  112  HI.  204;  HanWeu  y.  Stntz, 
137  U.  S.  866  (84:  706);  Walsh  y.  Memphis,  C, 
&  N.  W.  R.  Co.  6  Fed.  Rep.  797;  Darmitzer  y. 
Illinois  db  St.  L.  Bridge  Co.  6  Fed.  Rep.  217; 
First  Nat.  Bank  of  Hannibal  y.  Smith,  6  Fed. 
Rep.  215;  McRea  y.  Mobtle  Brane/i  Bank,  60 
U.  8.  19  How.  876  (15:  688);  Davenport  y. 
Dows,  85  U.  8.  18  Wall.  626  (21:  938);  Kendig 
V.  D^f  72,  97  U.  8.  423  (24: 1061);  Cunningham 
Y.  PeU,  5  Paige,  610,  8  L.  ed.  851:  Robinsons, 
hmitti,  3  Paige,  222,  8  L.  ed.  126;  Wtet^n  R. 
Co.  Y.  Nolan,  48  N.  Y.  617;  Hatch  y.  Dana, 
101  U.  8.  205  (25:  885);  Eandley  y.  Stutg^  189 
U.  8.  417  (85:  227).  y 

Mr.  Justice  Blatehford  deliYered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  on  November 
1,  1888,  by  the  National  Tube  Works  Com- 
paLy,  a  Massachusetts  corporation,  against 
George  William  Ballon,  a  citizoD  of  New 
York. 

The  bill  sets  forth  that  the  Wiley  Construe^ 
tion  Company  was  a  corporation  organized  in 
Februarjr,  1880,  under  the  joint  stock  laws  of 
Connecticut,  and  located  in  Hartford,  in  that 
8ute.  The  bill  is  filed  on  behalf  of  the  plain- 
tiCr  nnd  such  other  creditors  of  the  Wiley 
Company  as  may  come  in  and  be  nuide  parties 
to  the  suit  and  contribute  to  the  expenses 
thereof.  It  sets  forth  that  the  capital  stock  of 
the  Wiley  Company  was  fixed  at  $500,000 
divided  into  five  thousand  shares  of  $100  each; 
that  all  of  the  stock  was  subscribed  for;  that 
the  defendant  subscribed  and  agreed  to  pay  at 
par  for  2,499  shares;  that  he  had  never  paid  in 
anything  on  account  of  such  subscriptioo;  that 
immediately  after  the  organization  of  the  com- 
pany, it  proceeded  to  carry  on  its  business, 
and  continued  to  do  so  until  about  July,  18b8, 
the  defendant  and  the  other  subscribers  to  the 
stock  taking  an  active  part  in  the  management 
and  acting  as  stockholoers  and  directors  of  the 
company ;  that  between  May,  1880,  and  August, 
1882,  the  plaintiff  sold  and  delivered  to  it 
/merchandise  at  the  agreed  price  of  $78,955.49; 
tba^  it  had  paid  $40,789.51  on  account  thereof; 
that  on  March  10,  1888,  the  Wiley  Company, 
beins:  then  indebted  to  the  plaintiff  in  $49,- 
828.87,  gave  to  the  plaintiff  its  promissory  note 
for  that  aojount,  with  interest;  that  no  part  of 
the  note  had  been  paid;  that  in  October,  1886, 
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in  the  fuperior  court  for  the  county  of  Hart- 
ford, in  the  State  of  Ck>nnecticut,  the  plaintiff 
recovered  a  judgment,  on  said  note,  against 
the  Wiley  Company,  for  $52,041.51,  damages 
and  costs,  that  company  having  heen  duly 
served  with  process  and  having  appeared  in 
the  action;  that  in  June,  1887,  the  judgment 
was,  on  appeal,  affirmed  by  the  Supreme 
Court  of  Errors  of  Connecticut,  and  is  still  in 
force;  that  execution  was  issued  out  of  said 
superior  court  against  the  property  of  the 
Wiley  Company,  to  the  sheriff  of  Hartford 
county,  wherein  the  principal  office  of  said 
company  was  situated,  and  bad  been  returned 
unsatisfied;  that  the  Wiley  Company  had  no 
fund  or  assets  wherewith  to  pav  Uie  claim  of 
the  plaintiff;  and  that  the  whole  of  the  $52,- 
041.51  was  still  due  to  it. 

The  prayer  of  the  bill  is  that  an  accouDting 
be  had  of  the  amount  unpaid  on  the  stock  suf 
scription  of  the  defendant  in  the  Wiley  Com- 
pany, and  that  he  be  decreed  to  pay  so  much 
of  me  balance  found  unpaid  on  his  subscrip- 
tion as  will  be  sufficient  to  pay  such  debts  of 
the  Wiley  Company  as  may  be  proyed  in  this 
[510]  suit,  including  the  said  luagmeot  in  fayor  of 
the  plaintiff.  The  Wiley  Company  is  not 
made  a  party  to  the  suit 

There  is  not  in  the  bill  any  statement  that 
the  plaintiff  has  recovered  any  judgment 
against  the  Connecticut  corporation  in  any 
court  of  the  State  of  New  York,  or  in  any 
court  of  the  United  States  within  the  State  of 
New  York,  or  issued  an  execution  within  the 
State  of  New  York  to  collect  its  claim  against 
the  Wiley  Company;  nor  does  the  plaint&P  al- 
lege in  its  bill  any  reason  why  it  has  not  done 
so,  or  why  it  cannot  do  so. 

The  defendant  demurred  u^  the  bill,  and  set 
forth  as  ground  of  demurrer  that  the  plaintiff 
did  not  by  its  bill  make  such  a  case  as  entitled 
it  in  a  court  of  equity  to  any  discovery  or  re- 
lief touching  any  of  the  matters  contained  in 
the  bill,  and  also  that  it  appeared  by  the  bill 
that  the  plaintiff  was  not  entitled  to  the  dis- 
covery or  relief  prayed  for.  The  case  was 
heard  before  Judge  Wallace  in  the  circuit 
court,  and  a  decree  was  entered,  dismissiog  the 
bill,  with  costs.  The  plaintiff  has  appealed  to 
this  court 

In  his  opinion  in  the  case.  Judge  Wallace 
states  that  he  sustains  the  demurrer  on  the  au- 
thority of  his  decisions  in  Claflin  y.  MeDer- 
mott,  20  Blatchf.  522, 12  Fed.  Rep.  875,  and 
WaUer  y.  8el%gman,  21  Blatchf.  1%,  18  Fed. 
Rep.  415,  that  he  feels  free  to  say  that  he 
doubts  whether  those  cases  did  not  adopt  too 
technical  a  view  of  the  right  of  a  creditor, 
whose  judgment  has  been  obtained  against  his 
debtor  at  toe  place  of  the  latter*s  domidl,  and 
whose  execution  has  been  issued  there  and 
returned  unsatisfied,  to  maintain  a  creditor's 
bill  in  a  court  of  another  Stale;  and  that  he 
may  be  permitted  to  express  the  hope  that  the 
present  case  may  be  taken  to  this  court  for 
review. 

In  Claflin  y.  MeDermoii,  it  was  held,  that  a 
creditor's  biU,  founded  on  a  judgment  recov- 
ered against  a  debtor  in  a  state  court  in  Cali- 
fornia, would  not  lie  in  a  circuit  court  of  the 
United  States  in  New  York,  to  set  aside  a 
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frauduleot  tranafer  of  penonal  ptopeitj  wa^ 
by  the  debtor  in  CaKf  omia,  by  watam  of  eai- 
lusive  judgments  and  sales  under  fircjtoi 
issued  Uiereon,  no  judi^nent  hayiae  beei  •> 
tained  or  execution  isflmed  in  socfa  ditait  atmt 
or  in  any  state  court  of  New  York.  The  eas 
of  TarbeU  v.  Origgt,  8  Pftige.  907  [8:  Itfl  «■ 
cited  as  authority,  where  the  ecnrt  of  <  ~ 
of  the  State  of  New  York  refused  > 
of  a  creditor's  bill  filed  to  obteio 
a  judgment  renderMl  in  tlie 
of  the  United  Sutes  for  the  Soothers 
of  New  York,  and  upon  wbicb  ^ 
had  been  returned  aosstislied,  the 
being  treated  as  a  foreiini  Judowst  md  m 
standing  on  the  same  fooHnje  with  the  jsdr 
ments  oi  a  court  of  another  Slate.  The  prii- 
ciple  inyoked  was,  that  the  plaiodft 
at  law  had  not  been  exhansted  by  tte 


and  return  of  an  execution  on  a  tofcia  Jndf 
ment:  and  MeEimaifle  y.  CMen,  SB  U.  8.  fl 
Pet  812  riO:  1771,  was  referred  u>  as 

In  Wulner  y.  SUigman,  crediloo 
holders  of  a  corporatK>n  organlBed 
laws  of  Missouri  and  Kansas  bronfht  a  tatt  a 
equity,  in  the  Circuit   Coart  o^  the  Vwtei 
States  for  the  Southern  District  of  New  T«t 
I  against  certain  persons,  to  enforoe  the  laasa^ 
of  the  latter  as  holders  of  m  number  at 
of  unpaid  capital  stoc^  of  the 
without  the  corporation  being  made  a  pstr  m 
the  suit,  and  without  the  piaiutiffi  ~ 
ment  creditors  elsewhere  than  in  II 
the  court  held  that,  tlie  plmintiffi 
creditors  at  large,  and  not  bayiag 
their  remedy  at  law,  in  New  Ym.  ssd  ikt 
Missouri  judgments  not  haying  in  New  T«k 
the  force  ot  domestic  Judgmesta.  ooqt  Ut 
the  purpose  of  evidence,  the  bill  wo^  aai  h. 

The  bill  in  the  present  case  is  defarivt  is 
that  respect.    It  alleges  only  Vbe  mjsiuf  d 
a  judgment  aninst  the  oorpatBlion  ia  b» 
necticut,  and  the  issuing  and  recnB  thor  of 
an  execution  unsatigfled.     It  does  not  aisp 
any  ludgment  in  New  York  or  any  . 
obtain  one,  nor  does  it  aycr  that  it  Is 
sible  to  obtain  one.    It  alleges  Betelr  Iksi  ftt 
corporation  lias  no  fund  or 
to  pay  the  claim  of  the  pl^tilT. 

Where  it  is  sought  t>y  equitable 
reach  equitable  interests  of  a  debK 
unless  otherwise  provided  by  statm 
forth  a  judgment  in  the  lurisdiotioB  w! 
suit  in  equity  is  brought,  the 
execution  thereon,  and  its  reivra 
or  must  make  allegationa  showing  that  k  a 
impossible  to  obtain  such  a  jodgBsat  la  mf 
court   within   such  jurisdictionu    Tk$^  t 
Bawker,  111  U.  S.  110  [S8:  MB):  ««ia^  ^     « 
Clark,  25  Me.  818;  /WM  y.  Xjmt,  rttrm. 
Ch.  290;  Brinkerhof  y.  BrwmiL^  4  Jok».  C^ 
671  [1:  975];  DunUf^  y.  TWfawH^  tk  N.  T. 
457:  renvY,  Andermn.  95  U.  &  i»  [!li:V- 
8mM  V.  Fart  SeoU,  E.  ^  W.  ML  Ck,mV.  1 
898,  401  [25:  487,  488];  ffmrnkuu  y.  Ofaaa.  IS 
U.  S.  819.  884  [88: 184.  IttJ;  Melmw  v.  *» 
eetU,  87  N.  C.  518.  519:  Pkrmti  ▼.  Hvm  n 
Smedes  &  M.  806,871. 879;iMtanM  v.  l^m, 
112  m.  196. 

Decree  i^^lniMd, 
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HENUY  ROYER,  Appt., 

f}. 

WILLIAM  COUPE  kt  al. 
<See  a.  a  Reporter*8  ed.  624-683.) 

\frzngement  €f  patent  for  improved  process-- 
p€Ue7itfor  new  proeeee^imitations  %n  patent 
— 'patent  for  preparing  ratoMdefor  belting, 

ft 
'Wliere  the  plaintKTs  patent  to  for  an  Improved 
prooeaB*  It  must  be  shown  that  the  defendants 
ii9«m1  all  the  different  steps  of  that  process,  or 
tbere  is  no  infriagement. 

'Wliere  one  has  invented  an  entirely  new  proo- 
ess,  which  has  revoiutioniaed  the  art  it  may  be 
tbat  the  court  ougrht  to  give  a  broad  construction 
to  tbe  patent,  but  when  all  the  substantia]  steps 
<o  tbe  process  are  old,  the  utmost  that  the  in- 
ventor to  entitled  to  to  protection  against  those 
who  use  in  substance,  hJs  precise  process. 

'Wliere  a  patentee,  on  the  rejection  of  hto  appli- 


cation, inserts  in  hto  speoUioatlon  In  oonsequence, 
limitations  and  restrictions  for  the  purpose  of 
obtaining  hto  patent,  he  cannot,  after  he  has  ob- 
tained it,  claim  that  it  shall  be  construed  as  it 
would  have  been  construed  if  such  limitations 
and  restrictions  were  not  contained  in  It. 

4.  The  patent  No.  140,954,  to  Herman  Boyer,  for 
an  Improvement  in  the  modes  of  preparing  raw« 
hide  for  belting,  to  not  infringed  by  the  patent 
No.  182,108,  to  William  Coupe,  for  an  improve- 
ment in  the  processes  for  the  manufacture  of 
rawhide. 

INo.  82.] 

Argued  Dee.  7,  8,  T89t.    Decided  Dee.  19, 189$. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  tbe  District  of 
Massachusetts,  dismissing  a  suit  in  equity 
brought  by  Herman  Rojer  against  William 
Coupe  et  ah,  for  infringement  of  letters  patent 
No.  149.954,  granted  to  plaintiff  for  an  im- 
provement in  the  modes  oi  preparing  rawhide 
for  belting.     Affirmed. 


'SGfim.—For  what  patents  are  granted;  when  de- 
lared  void,  see  note  to  Evans  v.  Baton,  4:  488. 

^8  to  patentabiUty  of  inventions,  see  notes  to 
Ttaompeon  v.  Boisselier,  29:  70,  and  Corning  v.  Bur- 
Icn,  14;  688. 

JL8  to  abandonment  of  inoentlon^  see  note  to  Pen- 
locic  V.  Dialogue,  7:  327. 

^9  to  distinction  betueen  inventions  ofntechanism* 
irticles^  or  products  and  processes;  when  latter 
'xUentcd,  see  note  to  Coming  v.  Burden,  14:  683. 

^8  to  ineludtno  process  and  product  in  same 
patent;  separate  patents  therefor,  see  note  to  Evans 
r.  Baton,  4:  488. 

A,8  to  wfmt  reissue  may  cover,  see  note  to  O'Reilly 
V.  Morse,  14:  60L 

jL8  to  assignment,  hefore  issuing  and  reissuing 
patent;  recording;  when  assignment  tranefers  ex- 
tetideA  terms^  see  note  to  Gayler  v.  Wilder,  18:  604. 

jLe  to  when  assi^piee  may  sue  for  infringement; 
when  patentee  must;  when  they  must  join,  see  note 
to  Wilson  V.  Rousseau,  11:  114L 

A^  to  damages  for  infringement  of  patent;  treble 
<lan%ages^  see  note  to  Hogg  v.  Emerson,  13:  884. 

jLa  to  notes  given  for  patent  rights;  purchaser  be- 
fore maturity^  see  note  to  MandevUle  v.  Welch, 
5:  87. 

That  prior  use  or  sale  of  invention  renders  patent 
void,  see  note  to  French  v.  Carter,  84:  664. 

%Vhat  constitutes  infringement  of  patent;  simHaritv 
of  devices;  designs;  combinations;  madhines;  eon- 
struetUm  of  patent 

• 

In  constructing  a  patent,  it  is  necessary  to  con- 
#lder  the  state  of  the  art  when  the  application  for 
it  was  made.    Burt  v.  Bvory,  188  U.  8. 849, 83:647. 

A  patent  for  a  combination,  where  the  inventor 
is  not  a  pioneer  in  the  art,  must  be  strictly  con- 
strued. Lapham  Dodge  Co.  v.  Saverin,  40  Fed. 
Hep.  762. 

A  claim  admitted  by  the  patent  office  and  acqui- 
esced in  by  the  patentee  should  not  be  enlarged  by 
construction  beyond  the  fair  interpretation  of  its 
terms.  Haines  y.  McLaughlin,  18S  U.  8.  684,  84; 
290. 

A  patent  will  not  be  held  to  include  something 
not  mentioned  by  the  patentee  as  a  part  of  his  in- 
veotion,  unless  it  clearly  appears  that  the  improve- 
ment was  a  substantial  one  and  that  It  is  not  found 
In  any  prior  device.  Ball  A  Socket  Fastener  Co. 
V.  Kraetzer.  39  Fed.  Rep.  700. 

Where  a  patentee  has  modlfled  his  claim  in 
obedience  to  the  requirements  of  the  patent  oiflce, 
he  cannot  have  for  it  an  extended  construction 


which  has  been  rejected  by  the  patent  office. 
Pbcenlx  Caster  Co.  v.  Spiegel,  188  U.  S.  860,  88: 
668;  Lapham  Dodge  Co.  v.  Severin,  40  Fed.  Rep. 
768:  Roemer  v.  Peddle,  132  CJ.  8. 818,  88: 888. 

A  patentee  who  leases  an  infringing  patent,  and 
furnishes  his  licensees  with  working  plans  and 
drawings  for  its  construction,  is  himself  an  in- 
fringer. Toppan  V.  Tiffany  Refrigerator  Oar  Co. 
89  Fed.  Rep.  420. 

In  a  suit  on  a  patent,  a  claim  must  be  limited, 
where  it  is  a  combination  of  parts,  to  a  combinatioii 
of  all  the  elements  included  in  the  claim  as  neces- 
sarily constituting  that  combination.  Phoenix 
Caster  Co.  v.  Spiegel,  138  U.  &  860.  88:  668;  Mc- 
Bride  v.  Grande  Tour  Plow  Co.  40  Fed.  Rep.  168; 
Tatum  V.  Gregory,  41  Fed.  Rep.  142. 

A  patent  which  is  for  improvements  merely  in 
a  combination  must  receive  a  narrow  ooostruo- 
tion,  and  be  limited  to  the  form  of  combination 
therein  described.  Eagle  Mfg.  Co.  v.  Miller,  41 
Fed.  Rep.  85L 

Where  a  patent  is  for  a  combination,  it  cannot 
be  permitted  tc  read  into  any  delicate  adjusting 
apparatus  not  originally  included  tn  the  claim. 
Howe  Mach.  Co.  v.  National  Needle  Co.  184  U.  8. 
888,88:968. 

A  party  who  uses  a  patented  combination  cannot 
escape  the  consequences  of  infringement  by  show, 
ing  that  he  uses  something  in  addition  to  the  com- 
bination.   Williams  v.  Barnard,  41  Fed.  Rep.  868. 

Where  all  the  elements  of  a  patented  combina- 
tion are  embraced  by  that  of  an  infringer,  the  fact 
that  an  additional  function  is  performed  by  one 
element  of  the  latter  will  not  rellev.3  from  the 
charge  of  infringement.  Holmes  Burglar  Alarm 
Teleg.  Co.  v.  Domestic  Teleg.  ftJTeleph.  Co.  42  Fed. 
Rep.  220.  in 

A  machine  which  is  like  others  that  have  been  in 
public  use  two  years  t>efore  an  application  for  a 
patent  does  not  infringe  the  patented  machine. 
Webster  v.  Ovens,  89  Fed.  Rep.  888. 

The  fact  that  paxties  did  not  know  of  the  patent 
when  they  sold  articles  to  which  a  patented  design 
had  been  applied  by  themselves  does  not  relieve 
them  from  liability  for  infringement.  Pirkl  v. 
Smith.  42  Fed.  Rep.  4ia 

In  an  action  for  tbe  infringement  of  a  patent, 
where  defendant  Insisted  that  the  patent  was  void 
for  want  of  utility  it  was  held  that,  if  it  was  useful 
in  any  degree,  no  matter  how  infinitesimal,  the 
court  could  not  be  Justified  in  declaring  the  patent 
void.  Gibbs  V.  Hoef  ner,  22  Blatchf  .  86,  citing  many 
cases;  La  Rue  v.  Western  Electric  Co.  24  Blatchf.  862. 

The  officers  and  agents  of  a  corporation  by 
whose  direction  and  assistance  it  infringes  a  patent 
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Bee  same  case  below,  88  Fed.  Hep.  118. 
Tbe  facts  are  stated  in  the  opinion. 
Mr.  M.  A.  Wheaton  for  appellant. 
Mr,  W.  H.  Thurston  for  appellees. 

Mr,  Jwiiee  Blateliford  delirered  the 
opinion  of  the  court: 

This  is  a  suit  in  equity,  brought  in  the  Cir- 
cuit Ck>urt  of  the  United  States  for  the  District 
of  Massachusetts,  by  Herman  Royer  against 
[525]  William  Coupe  and  Edwin  A.  Burgess,  co- 
partners under  the  name  of  William  Coupe  & 
Co.,  founded  on  the  infringement  of  letters 
patent  No.  149,054,  granted  April  21,  1874,  to 
the  plaintiff,  as  inventor,  for  an  "  improve- 
ment in  the  modes  of  preparing  rawhide  for 
belling,"  on  an  application  filed  £>ecember  81, 
1873. 

The  specification  of  tbe  patent  is  as  follows: 
"After  Uie  removal  of  the  hair  from  the  hide 
by  means  of  sweating— a  process  familiar  to 
every  tanner — the  hide  is  dried  perfectly  hard. 


I  Then  it  is  inserted  in  wmier  for  tes  to  iftns 
minutes,  long  enough  to  lose  ita  ejiifi  nff- 
ness.  In  thu  condition  tlie  piocjew  of  teloa^ 
is  commenced.  This  may  be  dooe  k  a  b»^ 
chine  constructed  for  this  porpoae  and  patoh  J 
by  me  May  12,  1868.  on^  No.  77  Jtt.  Bt^ 
fore  the  hide  is  passed  Into  tbttmatMrnx^ 
second  time  it  is  stuffed  with  a  mixtoe  <i 
twenty  parts  tallow,  two  parts  wood  tar.  9^i 
one  part  resin.  About  two  pounds  of  thv  sii- 
ture  is  put  on  a  steer  hide  in  a  wars  hquitf 
state  with  a  brush.  After  tbe  bide  fetvei  :ta 
machine  the  second  time,  it  is  reodv  for  fat 
next  operation.  It  is  then  oMislened  with  «»- 
ter  four  or  five  times  during  the  day.  T^ 
next  day  it  is  stretched  and  cot  iDlopieceis.i 
able  for  belting.  For  porposea  of  iKisr  tk 
thinnest  hides  are  selected,  mnd  sfkr  they  aa«t 
gone  through  the  same  nMxle  of  QeaOKac  m 
hides  for  belting,  they  are  shaved,  cHed,  wak 
I  hunff  up  to  get  perferay  dry,  wbes  the  hUr  • 
'  cut  into  strings.    In  order  to  more  foUyssa  r 


■re  personally  liable  therefor.    Cahoooe  Bamet 

Mfff.  Co.  V.  Rubber  &  a  Uaraess  Ck).  46  Fed.  Bep. 

682. 
A  patent  is  not  infringed  bj  making  articles 

which  do  not  infringe  in  tt^at  form,  altbough  with 

the  express  intent  of  completing  them  into  the 

patented  articles  as  soon  as  tbe  patent  expires. 

White  V.  Walbridge.  66  Pat.  Off.  Gaz.  1204, 46  Fed. 

Bep.  6'i6. 

Th<>  new  application  of  a  patented  device  to  an- 
other use,  which  does  not  involve  the  exercise  of 
the  inventive  faculty  is  an  infringement  as  much 
88  though  the  new  machine  were  an  exact  copy  of 
the  old.  Western  Blectric  Co.  v.  LaBue,  180  U.  8. 
601  (36: 804);  66  Pat.  OtT.  Gaz.  SH. 

Using  less  than  all  the  elements  of  a  combination 
H  not  an  infringement,  unless  an  equivalent  is 
substituted  for  tboee  omitted.  Boss  v.  Montana 
Union  R.  Co.  45  Fed.  Bep.  424. 

The  fact  that  a  mechanical  substitute  for  one 
element  of  a  combination  may  perform  some  addi- 
tional function  does  not  prevent  it  from  being  an 
infringement.  Norton  v.  California  Automatic 
can  Co.  46  Fed.  Bep.  637. 

The  use  of  a  spiral  spring,  instead  of  a  flat  spring. 
In  a  cartridge  ejector  of.  a  breech  loading  gun,  is 
the  use  merely  of  a  mechanical  equivalent.  Ber- 
dan  Firearms  Mfg.  Co.  v.  United  States,  26  Ct.  CL 
866. 

A  mere  change  of  form  in  maldng  a  guide  in  a 
safety  pin  which  is  to  prevent  the  point  of  the  pin 
from  passing  out  of  the  shield  on  the  other  side, 
aeparate  from,  instead  of  integral  with,  the  shield 
in  which  it  Is  placed,  does  not  prevent  infringe- 
nient.    Field  v.  Thomas,  45  Fed.  Bep.  480. 

A  person  sued  for  infringement  of  a  patent  may 
■bow  in  defense  that  the  invention  claimed  was 
patented,  or  described  in  some  printed  publication, 
before  the  patentee's  supposed  invention  or  dis- 
covery thereof.  Gark  Thread  Co.  v.  Willimantic 
Linen  Co.  140  U.  8. 481  (86:  621);  66  Pat.  Off.  Gaz.  805. 

It  is  not  a  defense  for  infringement  of  a  patent 
for  combination,  that  the  different  elements  had 
been  used  separately  in  prior  devices.  Boss  v. 
Montana  Union  B.  Co.  46  Fed.  Bep.  424. 

A  patent  for  apparatus  similar  to  and  substan- 
tially identical  with  old  devices  in  mode  of  opera- 
tion and  effect  must  be  confined  to  the  specific 
devices  and  oombination  described,  and  is  not  in- 
fringed by  a  device  subsequently  patented  which 
does  not  embrace  all  the  elements  of  the  oombina- 
tion, although  containing  some  of  them.  Noppto 
V.  Dom,  4»  Fed.  Bep.  76. 

A  patent  for  fixtures  for  changing  a  wood-bum- 
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Ing  stove  into  one  forbomti^ 
make  the  stove  an  essential  part  of  tte 
that  the  manufacture  of  tbe 
stoves  will  not  infringe.  I^eev-Hi 
Repair  Co.  60  Pat.  Off.  Gaa. » 

One  who  makes  tndivldiial  pieees  of  s 
identical  with  the  oonespoodlnff  ptaoa  of 
ented  plow  that  they  will  lit 
to  their  useinterobangeably  with 
ing  pieces,  and  advertisea  that  he 
of  such  patented  plow,  and 
plows  containing  aU  the  patented 
infringer.    White  v.  Hunter,  47 

A  patent,  every  element  In 
prior  patents,  and  was  w^ 
be  treated  as  a  patent  for  a 
only  infringed  by  a  machine  oootaiolBr 
every  element  of  the  oombiomtlon  or 
Dudley  B.  Jones  Co.  v.  Moncer  Inpreved 
Mach.  Mfg.  Co.  40  Fed.  Bep.  Ct,  >  U.  S.  Afft 
Pat  Off.  Oas.  274. 

There  can  be  no  infringenieAc  of  a 
claim,  unless  every  elements  or  a 
equivalent  of  an  omitted  element. 
V.  Norton,  49  Fed.  Bep.  SOB,  7  U.  & 
Off.  Gaz.  1826. 

A  machine  which  cannot  4o 
work  is  not  infringed  hj  tbonae  for 
a  machine  which  cmu  do  It.    Jeeeen  v. 


it 


tupra. 

A  patentable  improvement  does 
machine  operating  on  tbe  same 
forming  the  .same  functloni  by 
or  equivalent  combinations 
fringement  of  a  primary  patent 
and  original  Invention.   Jensen  v. 

The  substitution  of  mere  medMoioel  «qi 
performing  the  same  functk>ns  doea  not  |n»« 
infringement,  although  they 
functions.    Jensen  v.  Norton, 

The  inventor  of  a  flnt  Impi 
voke  the  doctrine  of  eqnivmjenia  to 
other  improvements  which  are  not  w«rt  oi4«ft»« 
imitations  of  the  first.  Americen  LN«*t«eft  A  K 
Transp.  Co.  v.  StreetStable  Car 


A  prior  construction  of  a  patent  wiU  be  ■*  p^ 
in  asubsequent  suit  for  its  tnfrtnanmiut  t^f*- 
ly  when  no  new  defenses  axe  Interpoeed.  Satwttf 
Folding  Box  ft  P.  Co.  v.  America  ^  Paper  tU * '- 
Co.  48  Fed.  Bep.  918, 68  Pat.  Off.  Gu.  U44. 

A  patent  will  not  \a  b«mi  void  oo  •Hnw'^ 
where  its  valWitr  'a  only  doubtfuU  lk«t*i  *^ 
Co.  V.  D«  la  Y«c«ne  Bottts  *  &  CVx  «7  P^^  Hip.  *• 
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RoTBB  V,  Coupe, 
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stand  my  mode  of  preparing  hides  I  avoid  the 
use  of  lime,  acid,  or  alkali,  for  just  to  the 
amouot  a  bide  is  impregnated  with  such  sub- 
siances  it  suffers  in  its  tensile  strength  and 
toughness;  a  slow  but  constant  dissolution  is 
going  on  with  bides  so  impregnated.  If  the 
effects  of  the  aforef^aid  substances  are  In  some 
way  neutralized,  which  must  be  a  chemical 
one,  the  hide  suffers  af^ain  in  this  process.  The 
power  to  resist  abrasion,  and  the  extreme  ten- 
sile strength  for  which  pure  rawhide  is  noted, 
are  irreparably  lost.  [I  am  aware  that  hides 
and  skins  have  been  prepared  by  a  fulling  or 
bending  operation  to  render  them  pliable,  out 
this  mwle  alone  does  not  answer  for  the  prep- 
aration of  machine  belts  and  lacing.  It  is 
necessary  to  make  use  of  a  preparation  sub- 
stantially such  as  before  described  to  render  the 
rawhide  lit  for  use  and  durable.]  The  tallow 
bas  the  effect  of  imparting  a  high  degree  of 
elasticity  and  keeps  the  moisture.  The  wood 
tar  prevents  dogs,  cats,  mice,  vermin,  etc., 
from  attacking  the  hide,  at  the  same  time  caus- 
ing the  tallow  to  enter  the  hide  quickly  and 
tboroughty.  The  resin  gives  the  belting  a  cer- 
tain solidity  and  srlossy  appearance,  and  assists 
also  in  preventing  animals  and  vermin  from 
attacking  the  belting.  Belts  and  lacing  made 
of  such  prepared  hide  are  in  all  respects  strong- 
er, more  lasting,  and  cheaper  than  those  made 
from  common  leather."  * 

The  claim  is  as  follows:  "  The  treatment  of 
the  prepared  rawhide  in  the  manner  and  for 
the  purposes  set  forth." 

The  k)ill  of  complaint  is  in  the  usual  form. 
Tbe  answer  sets  up  want  of  novelty  and  non- 
infringement. It  also  avers  that  the  process 
set  forth  in  the  patent  is  composed  of  a  series 
of  steps,  consisting  of  (1)  the  removal  of  the 
hair  from  the  hide  bv  means  of  sweating;  (2) 
drving  the  hide  perfectly  hard;  (8)  then  soft- 
ening the  hide  slightly  by  soaking  in  water; 
(4)  fulling  the  hide^;  (6)  stuffing  the  hide  with 
twenty  parts  of  tallow,  two  parts  of  wood  tar, 
and  one  part  of  resin;  (6)  fulling  the  hide  a 
second  time;  (7)  repeated  moistenings  with  wa- 
ter; and  (8)  stretching  and  cutting  into  belting. 
It  avers  that  the  supposed  importance  of  the 
plaintiff's  alleged  invention  is  the  avoidance  of 
ibe  use  of  lime,  acid,  or  alkali  in  tbe  treatment 
of  the  hides,  and  the  consequent  avoidance  of 
tbe  use  of  any  chemical  agents  to  neutralize 
the  action  of  such  lime,  add,  or  alkali;  that 
the  process  employed  by  the  defendants  is  sub- 
stantially different  from  that  of  the  patent; 
that  the  process  of  removing  hair  by  sweating 
the  bide  was  known  and  practiced  long  before 
the  supposed  invention  of  the  plaintiff:  that 
the  process  of  fulling  hides  is  indispensable, 
and  has  been  practiced  ever  since  the  art  of 
tanning  and  curing  bides  was  known;  that  the 
process  of  stuffing  hides  with  tallow  and  greasy 
substances,  and  with  various  admixtures  of 
resinous  substances,  tallow,  and  other  ma- 
terials, had  been  known  from  the  earliest  days 
of  tbe  art  of  manufacturing  leather;  and  that 
a  patent  was  granted  to  the  defendant  William 
1  Coupe,  No.  182,106,  September  12,  1876.  for 
an  improvement  in  processes  for  the  manufact- 
ure of  rawhide,  under  which  the  defendants 
carry  on  their  manufacture,  and  make  a  differ- 
ent product  from  that  produced  by  the  process 
of  the  plaintiff's  patent.    Issue  was  joined, 
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proofs  were  taken,  and  the  ciicuit  court  en- 
tered a  decree  in  March,  I860,  dismlssinff  the 
bill,  with  costs.  The  plaintiff  has  appealed  to 
this  court 

The  opinion  of  the  circuit  court  is  reported 
in  Bayer  v.  Coupe,  88  Fed.  Rep.  118.  It  held 
that  the  process  of  the  patent  consisted  of  the 
series  of  eight  steps  above  set  forth  in  the 
answer.  It  considered  the  questions  whether 
the  claim  was  intended  to  cover  all,  or  only  a 
part,  of  the  eight  successive  steps;  and  whether 
it  meant  the  method  of  preparing  rawhide  in 
the  manner  set  forth,  or  whether  the  words  in 
the  claim,  "prepar^  rawhide,"  signified  a 
hide  which  had  been  subiected  to  one  or  more 
of  the  eitfht  steps,  and  the  claim  was  limited 
*o  the  subsequent  steps  of  the  process.  The 
court  went  on  to  say  that  that  inquiry  was 
important  because,  if  the  claim  covered  all  of 
the  eight  steps,  the  defendants  did  not  infringe 
it.  for  the  reason  that  they  did  not  use  the  first 
step  of  the  procef>s.  namely,  the  removal  of  the 
hair  from  the  hide  by  means  of  sweating,  they 
making  use,  for  that  purpose,  of  the  liminfl^ 
process,  which  the  plaintiff  stated  in  his  speci- 
fication must  be  avoided.  The  court  held  that 
the  claim  covered,  and  was  intended  to  cover, 
tbe  whole  treatment  described  by  tbe  plaintiff, 
and  not  a  part  of  that  treatment;  that  the 
claim  meant  the  same  as  if  it  read  "the  method 
of  preparing  rawhide  in  the  manner  set  forth;" 
and  that  the  words  ^'prepared  rawhide  "  meant 
the  finished  product,  and  not  the  hides  subjected 
to  one  or  more  of  the  steps  of  the  process  de- 
scribed. The  court  then  referred  to  the  con- 
tents of  the  file  wrapper  of  the  case  in  the 
Patent  Office,  as  throwing  light  upon  the  real 
scope  of  the  patent 

The  specification,  as  originally  filed,  con- 
tained, in  its  descriptive  part,  substantially  the 
same  description  as  the  patent  when  issued;  but 
the  claim  originally  made  was  in  these  words: 
"  The  use  of  a  mixture  of  wood  tar,  resin,  and 
tallow,  applied  to  hides  made  into  leather  by  [526] 
a  mechanical  process,  substantially  as  and  for 
the  purpose  herein  set  forth."  The  applica- 
tion was  rejected  January  4,  1878,  on  the 
ground  that  the  combination  of  ingredients 
set  forth,  that  is  wood  tar,  resin,  and  tallow, 
had  been  applied  to  leather  for  similar  pur- 
poses, as  shown  in  a  patent  and  a  rejected  ap- 
plication referred  to.  On  June  10,  1878,  the 
specification  was  amended  by  inserting  the 
two  sentences  which  are  contained  in  brackets 
in  the  specification  as  hereinbefore  set  forth, 
the  claim  was  erased,  and  the  following  tw/^ 
claims  were  inserted  in  its  place:  "First.  Ttie 
mode  herein  specified  of  preparing  rawhides 
for  machine  belts,  lacinsr,  or  ropes  by  the  full- 
ing or  bending  operation  and  tbe  preserving 
mixture,  substantially  as  set  forth.  Second. 
A  belt  or  rope  of  rawhide  prepared  in  the  man- 
ner and  with  the  materials  specified,  as  a  new 
article  of  manufacture."  The  application  was 
again  rejected.  June  16, 1878,  in  a  communica- 
tion from  the  Patent  Office,  which  stated  that 
the  only  feature  of  novelty  presented  which 
was  not  embraced  in  a  patent  granted  May  12, 
1868,  to  Herman  Royer  and  Louis  Royer,  No. 
77,920,  for  an  improved  machine  for  treating 
hides,  was  the  addition  to  the  compound,  of 
tar  and  resin,  as  ingredients  for  preserving 
leather:  and  reference  was  made  to  anuliier 
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prior  patent,  mDte4  to  another  person,  as 
embradns  sucn  ingrecHeots;  and  it  was  stated 
that  the  use  of  the  compound  claimed  by  the 
plaintiff  in  the  manufacturing  process  would 
not  leave  a  distinguishable  feature  in  the  arti- 
cle when  placed  upon  the  market. 

The  patent  of  May  12,  1868.  thus  referred 
to,  is  the  same  patent  of  that  date  mentioned 
in  the  specification  of  the  patent  now  in  suit 
The  specification  of  No.  77,920  says:  "The 
nature  of  our  invention  is  to  provide  an  im- 
proved machine  for  converting  rawhides  into 
leather,  of  that  class  which  is  used  for  belting, 
lacings,  and  other  purposes  where  it  is  neces- 
sary to  preserve  the  native  stren^  and  tough- 
ness without  destroying  or  impairinfl^  the  nat- 
ural fibres  or  grain  of  the  leather.  In  order  to 
accomplish  our  object,  we  employ  a  machine 
/nounted  on  asuitdible  frame,  havmg  a  vertical 
.  slotted  shaft,  to  which  is  attached,  at  its  base, 
a  beveled  wheel  between  two  beveled  pinions 
upon  a  horizontal  shaft.  Around  the  vertical 
shaft  is  placed  a  row  of  vertical  pins  or  rollers, 
held  in  place  by  upper  and  lower  rings,  one  of 
which  is  firmly  bolted  to  the  frame.  An  iron 
weight  or  press  is  employed  for  crowding  the 
coil  of  hiae  down  arter  it  has  received  the 
forward  and  back  action  around  the  shaft." 
The  specification  describes  the  operation  of  the 
machine  as  being,  that  the  end  of  the  rawhide, 
after  it  has  k>een  deprived  of  the  hair,  is  intro- 
duced into  a  slot  in  the  verticle  shaft,  and  set- 
screws  are  turned  against  it,  when  motion  is 
imparted  to  the  machine,  and  the  hide  is 
wound  tightly  aromid  the  shaft;  that,  when 
this  is  accomplished,  and  sufiScient  time  has 
elapsed,  the  shaft  is  dowly  reversed  by  throw- 
ing a  second  beveled  pinion  into  gear,  when 
the  hide  commences  to  uncoil  or  double  back 
from  the  shaft,  which,  with  the  folding  back 
and  pressing  a^^ainst  vertical  pins  or  rollers, 
produces  the  desired  result  of  stretching  in  one 
way,  and  compressing,  corrugating,  or  rough- 
ing in  the  opposite  direction.  The  specifica- 
tion further  says:  "  The  hide  so  operated  up- 
on is  then  treated  with  oil  and  tallow  in  the 
usual  way."  The  process  of  the  machine  of 
patent  Na  77,920  is  called  in  the  specification 
of  No.  149,954,  '*  the  process  of  fulling." 

In  a  communication  from  Royer's  attorney 
to  the  Patent  Office,  of  October  9,  1878,  it  is 
stated  that  the  material  prepared  according  to 
the  plan  of  Royer,  set  forth  in  his  applicanon 
for  No,  149,954,  is  a  superior  article;  that  the 
use  of  tallow  and  tar  upon  leather  was  old, 
but  rawhide  fulled  was  not  leather;  and  that 
the  materials  named  acted  with  the  rawhide 
very  differently  from  what  they  did  with 
leaUier.  The  same  communication  erased  the 
second  claim  introduced  June  10,  1878,  name- 
ly, "Second.  A  belt  or  rope  of  rawhide 
prepared  in  the  manner  and  with  the  ma- 
terials specified,  as  a  new  article  of  manu- 
facture. *'  In  response  to  that  letter,  the  Patent 
Office,  on  October  17, 1878,  informed  Rover, 
that,  independently  of  the  process  set  forth  in 
patent  No.  77,920,  "for  which  protection  has 
already  been  mnted,"  a  claim  for  the  treat- 
ment of  rawhide  in  the  manner  described  in 
the  specification  then  pending  might  receive 
favorable  consideration,  and  that  the  body  of 
the  spedfloation  should  be  amended  with  the 
view  of  presenting  a  daim  of  the  character  re- 
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ferred  to.  On  the  29th  of  Odobir,  031 
Royer  amended  his  spedfleatkmin  eertiii  pv- 
ticulars,  erased  the  remaining  dna,  mi  h- 
aerted  the  claim  contained  m  the  psSeit  m 
issued.  On  the  12th  of  Kov«mbcr.  183.  is 
compliance  with  the  aoggeitioD  of  te  Frtnc 
Office,  Royer  further  amended  his  indicia 
tion,  and  the  patent  was  iasued,  the  Mi  tm 
not  having  been  paid  until  AprQ  K,  18H. 

The  opinion  of  the  drcait  court  ststo^  te 
on  June  10, 1878,  as  tLppemrtd  by  the  ik  wn^ 
per  and  contents,  the  plaintiff  tongfat  to  1mm 
his  daim  to  a  method  of  preparii^  rswhidefgr 
belting  by  the  fulling  and  bendittg  opoitin 
and  the  preserving  mixture;    that  tkil 
was  rejected,  and  ne  acqaieaoed  in 
that  the  Patent  Office  indniated  that  t 
for  the  treatment  of  rawhide  in  the  moitit 
scribed  io  his  patent  might  be  alloved;  tkt 
the  plaintiff  accordingly  amended  Ui  ipedi 
cation  and  claim  in  conformity  wiA  thtf  «c- 
gestion,  and    the    patent    was  ummptrnj 
granted;  that  in  view  of  the  priorilaieof  ik 
art,  the  plaintiff  was  not  entitled  to  a  \ad 
claim  for  a  process  which  abould  eabrsee  mtf 
the  fulling  and  bending  operation  sad  the  p^ 
serving  mixture  composed  of  taBow,  tsr.  mi 
resin,  tor  both  of  these  things,  as  appM  to 
converting  bides  into  leather,  wete  old;  ihrti 
followed  that  the  only  subjec^matler  of  iswr 
tion  which  the  plaintiff  oooki  proeriydiiB 
was  the  whole  process  described  in  hii  piftnc 
comprising  the  different  steps  theniB  KtfciA. 
that  the  most  that  could  be  aaid  of  thejUs 
tiff's  patent  was  that  it  was  for  an  lapnwii 
process;  that,  in  that  view,  it  miHt  be  ihon 
that  the  defendants  used  all  the  diffewityp 
of  that  process,  or  there  could  he  no  ishte^ 
mcnt;   that  the  defendants  did  not  ok  « 
sweating  process,  which  was  'the  tint  Mcp  h 
the  plaintiff's  treatment,  and  therefoce  M  ^ 
infrmge;   that  the  patent  had  becacoastrairi 
by  Judge  Drummond,  in  the  Circuit  Cam  rf 
the  United  States  for  the  Northern  Ditfin  d 
Illinois,  in  Boy&r  v.  Okieago  Ufy^OB.. «  M 
Rep.  858,  in  which  it  waa  said:   *lf  thii  h  t 
valid  patent  for  a  ptocets,  it  most  be ' 
to  the  precise,  or,  certainlr.  sobsi 
scription  which  has  been  given  in  the 
cations;  and  in  order  to  constitute  aa ' 
ment  of  that  process  a  person  bbsc  be  \ 
to  have  followed  substantially  the  sbbk p 
the  same  mode  of  reaching  the  result  »n^ 
scribed  in  the  specificationa;'*   that  the  cs«t 
agreed  with  that  conchisioo;  that,  if  (be  e» 
tention  of  the  counsel  for  the  plalatiff  «■* 
correct  that  the  plaintiff  bad  iafcaiid 
tirely  new  process,  whidi  bad 
'the  art  of  preparing  rawhide  for 
other  purposes,  it  might  be  that  the 
to  give  that  broad  conatructioB  to  the 
which  was  Justified  in  the  caaeof  a  foai 
patent;  but  that  when,  aa  in  this  cMe,al  *> 
substantial  steps  in  the  proeess  were  A  ** 
utmost  that  the  plaintifr  waa  entitled  »■■ 
protection  against  thoae  who  oaedj^  sabMset 
his  precise  process.  • 

We  are  of  opinion  that  the  views  Kt  M 
by  the  circuit  court  are  sound,  and  tbellbe* 
cree  must  be  affirmed.  The  words  ia  ihecb** 
"prepared  rawhide,**  refer  to  the  coafihM 
article  as  prepared  for  final  vse  by  tbe  tie^ 
ment  set  forth  in  the  spodficatioa;  wA  w 
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is  one  for  the  treatment  or  process  by 
rhicb  rawhide  is  put  into  the  condition  resolt- 
ag  from  the  treatment  it  receives  by  the  entire 
iroceas  applied  to  it.  After  the  hair  is  re- 
Doved  from  the  hide  by  the  process  of  sweat- 
ng,  and  it  has  afterwards  lost  its  stiffness  by 
>eing  inserted  in  water,  it  is  subjected  to  "the 
>roce8s  of  fulling/*  with  a  mixture  of  tallow, 
MTood  tar  and  renn  applied  to  it.  The  specifl- 
i^ation  states,  in  substance,  that  Beyer's  mode, 
>f  '*  preparing  hides"  comprehends,  as  part 
of  such  mode,  the  sweating  of  the  hides,  be- 
cause the  spedfication  states  that  in  such  mode 
of  "preparing  hides"  he  avoids  "the  use  of 
lime,  acid,  or  alkali."  Therefore,  the  sweat- 
ing must  necessarily  be  included  as  a  part  of 
the  preparation  "of  the  prepared  rawhide" 
mentioned  in  the  claim,  ana  therefore  is  a  part 
of  "the  treatment"  claimed. 

The  plaintiff  contends  that  the  treatment 
covered  by  the  claim  consists  only  in  subject- 
ing rawhide  to  a  fulling  process,  and  at  the 
same  time,  by  the  same  mechanical  action, 
working  into  it  the  stuffing  composed  of  tar, 
rffsin  and  tallow,  and  that  he  was  the  first  to 
manufacture  rawhides  into  a  new  article  of 
commerce,  called  ''fulled  rawhide." 

If  the  plaintiff  did  make  such  an  invention, 
and  was  entitled  to  claim  a  patent  for  it,  he 
has  failed  to  secure  such  a  patent.    On  June 
10. 1878,  he  put  in  a  claim  to  the  mode  of  pre- 
paring rawhides  by  the  fulling  operation  and 
the  preserving  mixture.    That  claim  was  re- 
jectcicl  by  the  Patent  Office,  and  he  withdrew 
it  on  October  29, 1878.    Nor  can  he,  under  the 
present  patent,  claim  as  a  new  article  of  man- 
ufacture the  rawhide  thus  prepared,  for  he 
made  that  claim  on  June  10, 1878,  it  was  re- 
jected, and  he  struck  it  out  on  October  9, 1878. 
It  is  well  settled,  by  numerous  cases  in  this 
court  that  under  such  circumstances  a  pat- 
entee cannot  successfully  contend  that  his  pat- 
ent shall  be  construed  aa  if  it  still  contained  the 
claims  which  were  so  rejected  and  withdrawn. 
RamerY.  Peddie,  182  U.  8.  818.  817  [83:  882, 
8881  and  cases  there  dted.    The  principle  thus 
laia  down  is,  that  where  a  patentee,  on  the  re- 
jection of  bis  application,  inserts  in  his  specifi- 
cation, in  consequence,  limitations  and  restric- 
tions for  the  purpose  of  obtaining  his  patent, 
be  cannot,  after  be  has  obtained  it,  claim  that 
it  shall  be  construed  as  it  would  have  been  con- 
strued if  such  limitations  and  restrictions  were 
not  contained  in  it.    See  also  Phanix  Caster 
Co.  V.  Sjpiegeh  188  U.  S.  860, 868  [88:  668, 666] 
Tale  Lock  Hfg,  Co.  v.  Berkshire  Nat,  Bank, 
185  U.  S.  842,  879  [84:  168,  1881;   Dobsony. 
Lees,  187  U.  S.  258,  265  [84:  652,  6551. 

The  present  patent  was  under  consideration 
in  Royer  v.  Sehtdtz  BdUng  Co,.  40  Fed.  Rep. 
158,  in  October,  1889,  in  the  Circuit  Court  of 
the  United  States  for  the  Eastern  District  of 
Missouri,  where  Judge  Thayer  took  the  same 
view  of  it  that  was  taken  by  Judge  Colt  in  the 
present  case,  and  held  that  the  claim  of  the 
patent  did  not  cover  broadly  the  method  of 
making  belting  leather  by  stuffing  the  rawhide 
by  means  of  a  fcdling  machine,  with  a  mixture 
composed  ot  tallow,  wood  tar,  and  resin,  and 
that,  as  the  defendants  in  that  case  did  not  use 
the  swealinff  process,  but  used  the  liming  pro- 
ces8,theydia  not  infringe.  Vt/dJ^  Thayer  gave 
much  force  tA  the  proce^ings  in  the  Patent 
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OflSce,  as  showing  that  Royer  modified  his 
claim,  which  was  so  worded  as  to  cover  the 
stuffing  prodess  with  the  preserving  mixture, 
and  put  his  claim  into  its  present  form,  solely 
in  view  of  a  communication  from  the  Patent 
Office  to  the  effect  that  the  whole  method  de- 
scribed by  him  of  making  belting  leather  out 
of  green  hides  might  be  patentable,  thus  indi- 
cating the  extent  of  the  monopoly  intended  to 
be  granted. 

As  the  defendants  in  the  present  case  do  not 
use  the  sweating  process,  but  use  the  liming 
process,  it  follows,  under  the  proper  construc- 
tion of  the  claim  of  the  patent,  ttiat  they  did 
not  infringe. 

Decree  affirmed. 


[538] 


COLIN  CAMERON,  Appt. 

UNITED  STATES. 

(See  8.  C.  Beporter*8  ed.  58&-6aOw> 

Jurisdictional  amountr-jurisdietion  under  AU 
of  March  S,  1885 — when  no  Federal  ques" 
tion  arises, 

1.  In  a  proceeding  by  the  United  States  to  com- 
pel defeodaot  to  abate  a  wire  fence,  by  which  he 
enclosed  public  lands  belongioK  to  the  United 
States,  in  which  defendant  set  up  color  of  title  to 
the  lands,  the  value  of  the  land  inclosed  by  the 
fence  is  not  the  value  of  the  property  in  dispute, 
and  if  the  value  of  such  color  of  title,  is  hardly 
capable  of  pecuniary  estiniation,  and  there  is  no 
evidence  of  such  value,  nor  of  the  value  of  the 
fence,  the  case  will  be  dismissed. 

Z,  The  second  section  of  the  Act  of  March  8,  2S8S, 
providiofiT  that  the  limit  of  $5,000  shall  not  apply 
to  any  case  in  which  is  drawn  in  question  the 
validity  of  a  statute  of  or  an  authority  exercised 
under  the  United  States,  refers  to  an  authority 
exercised  or  claimed  in  favor  of  one  of  the  par- 
ties to  the  cause,  the  validity  cHf  which  was  put  in 
issue  OD  the  trial  of  the  case,  and  not  to  the  valid- 
ity of  an  authority  exercised  by  the  United  States 
in  removing  a  fence  pursuant  to  the  judgment  of 
the  court. 

8.  Where  no  question  is  raised  as  to  the  validity  of 
a  statute  of  the  Uoited  States,  but  merely  as  to 
the  application  of  the  statute  to  the  case,  no 
Federal  question  arises. 

^  [No.  42.J 

Argued  Nov.  U,  IS,  I89t.   Decided  Dec  19, 1892, 

APPEAL  from  a  judgment  of  the  Supreme 
Court  of  the  Territory  of  Arizona,  aflirm- 
ing  a  judgment  of  the  District  Court  of  the 
Territory  adjudging  that  a  fence  inclosing 
public  lands  belonging  to  the  United  States  be 
removed  by  the  defendant,  Cameron,  within  a 
certain  time  and  that,  if  defendant  failed  tore- 
Nora.— jIs  to  jurisdiction  in  the  United  States  Su» 
preme  Court,  where  Federal  question  arises^  or  whers 
are  drawn  in  question  statutes,  treaty,  or  OonstUU" 
Uon,  see  notes  to  Martin  v.  Hunter,  4:  97;  Matthews 
V.  Zane,  S:  664,  and  Williams  v.  Norris,  6:  STL 

As  to  jurisdiction  of  United  States  Supreme  Court 
to  declare  state  law  void  as  m  eofiMct  uftth  state  eon- 
stUuUim;  to  revise  decrees  of  state  courts  as  to  con' 
struetion  of  state  laws,  see  notes  to  Hart  v.  Lam* 
phire,  7:  9!9,  and  Commercial  Bank  of  Cincinnati  v. 
BuckiOKham.  12:  160 
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move  said  feDoe.  the  same  be  destroyed  by  the 
United  States  Marshal    Dimimi, 

Statement  by  Mr,  Jmtiee  Brown : 
This  was  a  proceeding  by  the  United  States 
to  compel  the  defendant  u>  abate  a  wire  fence, 
by  which  be  was  alleged  to  have  inclosed  a 
laree  tract  of  public  lands,  belonging  to  the 
United  States,  and  subject  to  entry  as  a^cul- 
tural  lands,  in  violation  of  the  Act  of  Febru- 
ary 26.  1885  (28  Stat  at  L.  821)  to  prevent 
the  unlawful  occupancy  of  public  lands.  The 
first  section  of  the  Act  reads  as  follows:  "All 
inclosures  of  any  public  lands  in  any  State  or 
Territory  of  the  United  States,  heretofore  or 
to  be  hereafter  made,  erected,  or  constructed 
bv  any  person,  ...  to  any  of  which  land  in- 
cluded within  the  inclosure  the  person  .  .  . 
making  or  controlling  the  inclosure  had  no 
claim  or  color  of  title  made  or  acquired  in 
good  faith,  or  an  asserted  ri^bt  thereto  by  or 
under  claim,  made  in  good  faith,  with  a  view 
to  entry  thereof  at  the  proper  land  office  under 
the  general  land  laws  of  the  United  States  at 
the  time  any  such  inclosure  was  or  shall  be 
made,  are  hereby  declared  to  be  unlawful,  and 
the  maintenance,  erection,  construction,  or 
control  of  any  such  inclosure  is  hereby  for- 
bidden and  prohibited;  and  the  assertion  of  a 
right  to  the  exclusive  use  or  occupancy  of  any 

gart  of  the  public  lands  of  the  United  States 
1  any  State  or  any  of  the  territorl*  s  of  the 
United  States,  without  '*laim,  color  of  title,  or 
asserted  right  as  above  specified  as  to  inclos- 
ure, is  likewise  declared  unlawful,  and  hereby 
prohibited." 

The  answer  denied  in  general  terms  that  the 
defendant  had  incloeed  any  of  the  public  lands 
without  any  title  or  claim  or  color  of  title,  ac- 
quired in  good  faith  thereto,  or  without  hav- 
ug  made  application  to  acquire  the  title  there- 
to, etc  The  answer  was  subsequently  amended 
by  setting  up  a  Mexican  grant  of  the  lands  in 
question,  and  an  application  then  pending  be- 
fore Congress  for  the  confirmation  of  such 
crant.  Upon  the  trial,  the  court  found  the 
tone  in  favor  of  the  United  States,  and  de- 
creed that  the  inclosure  was  of  public  land, 
and  was,  therefore,  unlawful,  and  rendered  a 
special  judgment  in  the  terms  of  the  Act,  that 
the  fence  be  removed  by  the  defendant  within 
five  days  from  date,  and  if  defendant  fail  to 
remove  said  fence,  that  the  same  be  destroyed 
by  the  United  States  marshal,  etc. 

Defendant  thereupon  appealed  to  the  Su- 
preme Court  of  the  Territonr,  by  which  the 
judgment  was  affirmed.  Defendant  was  then 
allowed  an  appeal  to  this  court 


Mtuen,  Rochester  Ford  and  James  C. 
Cartert  for  appellant 

Memn,  Charles  H.  Aldrieh,  Midiwr^ 
General,  and  W,  J7.  Barnea,  for  appellee. 

Mr,  Justice  Brown  delivered  the  opinion 
of  the  court: 

By  the  Act  of  March  8, 1885.  (28  Stat,  at  L. 
443)  "no  appeal  or  writ  of  error  shall  here- 
after be  allowed  from  any  jud^onent  or  decree 
in  any  suit  at  law  or  in  equity  ...  in  the 
Supreme  Court  of  any  of  the  territories  of  the 
United  States,  unless  the  matter  in  dispute,  ex- 
r'ii<sive  of  costs,  shall  exceed  the  sum  of  five 
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thoosand  dollars."  The  proceeding 
case  was  a  special  one  tocompel  the  ~ 
and  destruction  of  a  wire  fence,  with 
the  defendant  was  alleged  to  iocloce  KX) 
of  ;Le  public  lands  of  the  United  SUtea.  wiifc- 
out  title  or  claim  or  color  of  title  tbereto.  ac- 
quired in  good  faith.  Defendsnt's  aatw 
was  a  general  denial  of  the  fact,  and  in  a 
amended  answer  he  set  forth  the  title  daised 
by  him.  The  question  st  iasae  bcrweea  tht 
parties,  then,  was  whether  the  defeodam  had 
color  of  title  to  the  lands  id  quesiioo.  a<ajsiiqi 
in  good  faith.  Defendant  joatiflcd  uder  a 
Mexican  grant  of  *"euatro  mtiot  tU  Ufrr%  ^**% 
eria  de  ganndo  mayor,"  t  literally,  foar  plac«i  cr 
parcels  of  land  for  the  raistng  of  largrr  cm':kn 
and  the  case  turned  largely  upon  the 
whether,  under  the  laws,  usages,  and 
of  the  countrv  and  the  local  coostmctioa  ^ma 
to  these  words,  a  grant  of  four  aquare  ^c^^w 
or  four  leagues  square  wits  iDtmded.  Tit 
court  found  for  the  United  States,  asd  biM 
that  the  defendant  had  no  oo1orat>le  tiik  la 
the  four  lea;?ues  square  which  be  bad  fcac*^ 

We  are  of  the  opinion  that  this  case  niHt  k« 
dismissed  for  want  of  jurisdiction  by  tl 
The  only  evidence  that  it  involves  ttic  req, 
jurisdictional  amount  consists  of  thm  lA 
davits  of  persons  who  swear  tbrj  are  ar 
quainted  with  the  property  io  di»patr.  and 
that  the  value  of  said  propertv  ia  iik4v  tUa 
$5,000;  and  the  finding  of  the  Chief  Ja^ojor  a 
his  allowance  of  an  appeal,  that  the  pnypmr 
in  controversv  in  this  action  exceeds  ia  vi^-* 
this  sum.  This  evidently  refers  to  thr  r%'m 
of  th<'  land  inelosed  by  ibe  fence  in  qcfvtm 
It  is  not.  however,  the  value  of  the  profrt^T 
in  dispute  in  this  case  which  is  iovclvtd.  ba 
the  value  of  the  color  of  title  to  this  pcopertr. 
which  is  hardly  capable  of  PecaniarT  tmmt 
tion,  and  if  it  were,  there  is  no  evidem  rf 
such  value  in  this  case.  Had  the  defcaiaat 
succeeded  in  the  action  he  would  oot  have  «•- 
tablished  a  title  to  the  property,  bat  a  coinr  af 
title  to  it,  and  the  aajudicatioii  woold  tew 
been  of  no  value  to  him,  except  to  far  at  w 
permit  the  fence  to  stand.  He  eoald  sot  ban 
made  it  the  basis  of  an  acfioo  of  ejcnaent  m 
other  proceeding  to  test  bia  actual  title  lo  fte 
premises  in  question.  If  the  prooeedn%  te 
considered  as  one  involving  the  valae  of  *te 
fence  only,  it  is  also  sufflcirat  lo  say  thne  s 
no  evidence  of  such  value. 

Nor  can  our  jurisdiction  be  sostaiBed  wi^m 
the  2d  section  of  the  Act  of  Marc*  t.  Ml. 
providing  that  the  limit  of  $5,000  shall  ttf 
apply  to  any  case  'in  which  it  drawn  in  9«i» 
tion  the  validity  of  a  .  .  .  atatotr  of  or  « 
authoritv  exercised  under  the  United  teMt.* 
since  thu  refers  to  an  authority  fAciUatd  m 
claimed  in  favor  of  one  of  the  parties  to  tie 
cause,  the  validity  of  which  was  pm  ia  Mat 
on  the  trial  of  the  caae.  and  not  to  tW  vaUn 
of  an  authoritv  exerctaed  by  tbe  Uanrd  S 
in  removing  the  fence  pursuant  to  the 
ment  of  the  court.  If  the  latter  were  ih 
construction,  then  every  case  in  whM  'te 
court  issued  an  injuncUon  or  an  miiswa 
might  be  said  to  involve  the  validity  of  a  «s 
ute,  or  an  authority  ezerdaed*  under  tbe  UaMd 
States,  since  it  is  by  virtue  of  such  aatkorii? 
that  the  marshal  executea  the  wrtL  Ko  ^pm^ 
tion  is  raised  here  as  to  the  valSdliy  of  s  tts- 

i4tr  V 


i892. 


McGocTBKBT  ▼.  Toledo  &  O.  C.  R.  Co. 


686-(W 


mie,  but  merely  as  to  tbe  application  of  the 
•statute  to  this  case. 

T%e  appeal  is,  therefore,  diemiteeA, 


CIEOKGE  J.  McGOURKEY,  Trastee,  Appt., 

9. 

THE  TOLEDO  &  OHIO  CENTRAL  RAIL- 
WAY COMPANY. 

(See  S.  GL  Beporter*B  ed.  63ft-M9«) 

What  ii  a  final  decree— aeeaunt  erdered-^deeree 
referring  all  mattere  of  difference — action  of 
court  below — contracts  for  lease  of  rolling 
stock— vihen    title   not   divested -^ future  ac 
quired  property  clause  of  a  railiiad  mort- 


gage—property purchased  by  railway  oompemf 
— contracts  by  directors  wi&  the  corporation 
— subordinate  lien — unlawful  contract— leases 
qf  rolling  stock,  when  eonstruetitefiratid  upm^ 
mortgagee. 


1.  A  decree  flzlnir  the  rights  and  UaUlltlas  of  the 
perties,  and  referring  the  ease  to  a  master  for  a 
ministerial  purpose  only.  Is  final,  hut  If  It  refer 
the  case  to  him  for  a  judicial  purpose,  and  a 
further  decree  Is  to  be  entered,  the  decree  Is  not 
final. 

8.  If  an  account  not  asked  for  In  the  bill  be 
ordered  taken  simply  In  execution  of  the  decree, 
and  such  decree  be  final  as  to  all  matters  within 
tbe  pleadlnm,  it  will  still  he  flnal. 

&  A  decree  which  directs  the  surrender  of  roUlnv 
etook,  but  does  not  pass  upon  the  title  to  the 
same,  and  refers  the  case  to  a  master.  In  accord- 


NOTK.— ^a  to  parol  amtracts  of  omcers  and  aotnts 
<tf  eorp'^rotions,  see  notes  to  Me<>haniC9  Bank  of  AU 
«xandria  y.  Bank  of  Columbia,  6:  100,  and  Bank  of 
Metropolis  v.  QuttschlIck,  10:  885. 

As  to  power  of  eorporatlotis  U>  mortaagt»  seeno(« 
to  MerophlB  ft  L.  R.  H.  Co.  v.  Berry,  V&i  887. 

Ab  to  charter  gr  by-lawa  of  corporation,  as  to 
iransfer  of  stock;  lien  on  stock  for  deltt  due  bu  stoCk- 
holden^  see  note  to  Union  Bank  of  Georgetown  ▼. 
laird,  4:  200. 

As  to  ultra  e(i  a,  what  contracts  and  acts  are;  in 
ffioiatUm  of  Statute  orpulAie  policy:  estoppel;  ratijl' 
•catUm,  see  note  to  Cetitral  Traosp.  Co.  v.  Pullman 
Palaoe  Oar  Co.  86:  6S. 

Aa  to  fiduciary  position  of  directors;  IheUr  eon- 
iractt  ajid  deaJings  t9it/»  corporations,  see  note  to 
Koehler  y.  Block  River  Falls  Iron  Co.  17:  888. 

As  to  lief  I  of  mnrtgage  on  after  ac(iuired  property^ 
note  to  Pennock  y.  Coe.  16:  486. 


'Officers  ef  corporations;  fkbudary  rdaiions;  dealings 
by  them  with  the  corporation  or  wUh  its  prop- 
erty. 

An  agent  or  olBcer  of  a  corporation  may  deal 
with  It  when  it  Is  b^ng  represented  in  the  transac- 
tion by  other  agen^    Matson  y.  Alley,  41  IlL  App. 

A  contract  by  which  a  director  of  a  railroad 
•company  uses  Us  olBclal  position  to  secure  a  per- 
gonal adyantage  to  himself  Is  either  wholly  yoid  or 
dnures  to  the  benefit  of  the  company.  Margent  y. 
Kansas  H.B.  00.48  Kan.  072,  U  Ry.  ft  Corp.  L.  J.  88, 

The  fact  that  the  same  person  Is  president  of  two 
-corporations  which  are  parties  to  a  five  party 
4igTeement  will  not  prevent  the  contract  from 
being  valid  and  binding  as  to  an  independent  party 
with  whom  the  contract  by  the  corporations  was 
.made.  McComb  y.  Barcelona  Apartment  Asso.  184 
N.  Y.  wtk 

A  director  of  a  corporation  cannot  so  deal  with 
'its  property  as  to  make  profit  for  himself,  as  this 
would  be  inconsistent  with  his  duty  to  so  manage 
4ind  conduct  the  trust  ns  to  realise  whatever  profics 
may  accrue  in  the  course  of  the  business  for  the 
benefit  of  the  stockholders.  Pearson  v.  Concord  R. 
•Corp.  flas  N.  H.  687,  18  Am.  St.  Rep.  OKk  Hart  v. 
Brockway,  57  Mich.  188. 

A  director  of  a  corporation  cannot  buy  up  Its 
outstanding  debts  for  his  own  benefit,  knowing  It 
'to  be  Insolvent  and  Intending  thus  to  get  an  ad- 
van  tasre  oyer  other  creditors,  and  hold  the  debts 
fmrchased  for  their  full  amount  as  an  offset  to  his 
lability  for  the  corporate  debts;  and  he  has  no 
•vqu  liable  claim  upon  the  fund  beyond  the  amount 
wbich  he  actually  paid.  Bulkley  y.  ¥i  hltcomb,  IZi 
N.  T.  107. 

Where  two  dlrectora  obtain  title  and  absolute 
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deed  to  corporate  property,  they  are  in  posMsslon 
as  trustees  for  the  corporation  and  should  uccounib 
Wasatch  Min.  Co.  y.  Jennings,  6  Utah,  248, 886. 

A  director  or  trustee  Of  a  corporation  who  takes 
a  renewal  lease  of  the  real  estate  for  the  benefit  of 
the  corporation  In  his  own  name,  without  the  cor- 
poration's consent,  cannot  bold  it  for  liis  own  ben^ 
efit,  or  deal  with  It  as  his  own  property;  but  such 
renewal  inures  to  the  benefit  of  the  corporation, 
and  he  is  bound  to  transfer  the  lease  on  demand. 
Robinson  v.  Jewett,  116  N.  T.  40,  £8  Am.  ft  Bug. 
Corp.  Cas.  684. 

Where  the  president  of  a  oorporatlon  uses  a  cor- 
porate claim  to  purchase  real  estate,  taking  title  In 
his  own  name,  and  uses  corporate  funds  to  improve 
it,  a  resulting  trust  wlU  arise  In  favor  of  *he  cor- 
poration, which  Is  not  affected  by  the  fact  Jiat  he 
subsequently  charges  himself  with  the  claim  and 
monei  used.  Palmetto  Lumber  Co.  v.  RIaiey,  16  SL 
a  SOB. 

A  director  or  stockholder  of  a  corporation  may 
deal  with  it  on  the  some  ierms  and  a  like  manner 
as  other  persons.  Beach  y.  MlUer,  ZB  111.  App.  151; 
Rev*d  on  other  grounds  In  180  llL  168, 28  Am.  ft  Bng. 
Corp.  Cas.  468;  Kraft-Holmes  Grocery  Co.  y.  Crow, 
86  Mo.  App.  888. 

A  director  or  trustee  of  a  corporation  Is  disabled 
from  making  a  contract  with  the  corporation  for  a 
fixed  compeosatlon  for  the  performance  of  sery- 
ices  rendered  by  him  for  the  corporation.  Cope- 
land  y.  Johnson  Mfg.  Co.  47  Hun,  286. 

A  contract  made  by  the  directors  with  two  of 
their  number,  when  only  four  were  prssent,  is  In- 
valid.   Ailing  y.  WenselL  27  lU.  App.  611. 

Where  there  was  no  deception  or  fraud  practiced, 
a  sale,  by  a  director,  of  property  to  a  corporation, 
which  Is  formally  approved  by  the  board  of  di- 
rectors and  ratified  by  all  thestcckholden,  will  not 
be  held  In  valid  because  the  sale  was  made  for  a  sum 
greatly  In  excess  of  the  cost  of  the  property  to  the 
director.  Stewart  v.  St.  Loula.  Ft.  S.  ft  W.  R.  Co. 
41  Fed.  Rep.  786. 

The  directors  of  an  Insolyent  corporation  are.  by 
virtue  of  their  position,  debarred  from  preferring 
debts  of  the  corporation  due  to  themselyes.  Olney 
y.  Conanlcut  Land  Co.  6  L.  R.  A.  861, 16  R.  L  607. 28 
Am.  ft  Bng.  Corp.  Oss.  486;  Graves  y.  Mono  Lake 
Hydraulic  Min.  Co.  81  OaL  808;  Smitn  v.  Putnam,  61 
N.  H.  682;  Adams  y.  Cross  Wood  PrInL  Co.  27  IlL 
App.  818. 

A  director  of  an  Insolyent  corporation  cannot 
lawfully  purchase  the  property  in  satisfaction  of 
his  own  debt  to  the  exclusion  of  other  creditors, 
but  takes  the  property  charged  with  a  trust  in 
fayor  of  the  other  creditors.  Beach  y.  Miller,  180 
IlL  162, 28  Am.  ft  Bng.  Corpw  Gas.  468;  Rey*g  28  IIL 
App.  16L 
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anoe  wtth  the  iirmyer  of  the  bill,  to  take  an  w^ 
ooant  not  only  of  rente  and  profltB  and  of  dam- 
a#e,  bat  of  all  queetione  and  mattera  of  dlfferenoe 
between  the  leeelTer  and  the  petitioner,  is  not 
llnaL 

4b  If  the  flnaUtj  of  the  decree  Is  a  question  of 
doubt,  and  it  was  treated  bj  the  court  below  as 
sot  final,  and  it  Is  only  in  this  court  that  the  final- 
ity of  the  decree  is  claimed,  that  doubt  will  be 
resolved  against  Its  finality. 

ft.  Oontracts,  by  which  railways  lease  or  purchase 
by  conditional  sale,  rolling  stock  from  manu- 
facturers, when  entered  into  bona  fide  for  the 
benefit  of  the  road,  are  Talid;  if,  however,  such 
oontracts  are  made  by  directors  of  the  road  with 
themselves,  or  with  others  with  whom  they  stand 
In  confidential  relations,  and  If  they  appear  to 
have  been  made  directly  or  Indirectly  for  their 


own  benefit, 
feet 

fii   If  a  raflway  oompany 
contract  with  one  to 
belonging  to  him,  his 
by  the  delivery  of  the 
company. 

T.   The  future  aoqnlred 
way  mortgage  attacdies 
the  company  owna,  or 
subject  to  any  ttena 
the  posseolon  of  the 


8l   If,  however,  the 
leased  by  the  laUway 
under  an  arrangemeot  wliicb 
a  purchase  by  It,  the 
or  a  purchaser  at  tte 
that  the  laUway  theiebj 


Chattel  mortgages  given  to  two  of  its  directors 
severally,  by  an  insolvent  corporation,  are  invalid 
when  given  by  virtue  of  a  resolution  to  the  adop- 
tion of  which  the  vote  of  one  of  them  is  necessary. 
Kankakee  Woolen  Mill  Co,  v.  Kampe,  88  Mo.  App. 


An  oflloer  of  a  corporation  is  not  liable  to  ao- 
eount  to  the  corporation  for  the  profits  reallaed 
from  a  transaction  effected  through  a  use  of  cor- 
porate funds  with  the  consent  of  all  the  share- 
holders, and  when  the  profits  thereof  have  been 
distributed  and  paid  to  them  in  proportion  to  the 
shares  of  each,  respectively.  St.  Louis  Paint  Mfg. 
Go.  V.  Mepham,  80  Mo.  App.  1& 

Tbe  fact  that  a  resolution  authorizing  the  mort- 
gaging of  the  property  of  a  manufacturing  com- 
pany was  adopted  by  the  votes  of  the  persons 
owing  the  Indebtedness  to  be  secured  thereby, 
although  a  droumstance  subjecting  their  action 
to  scrutiny,  will  not  invalidate  the  mortgage, 
where  the  indebtedness  was  genuine  and  the  per- 
sons voting  the  mortgage  were  not  individually 
benefited  because  it  In  no  degree  Increased  the  lia- 
bility of  the  company  to  them.  Bittenbouse  v. 
Winch,  82  N.  Y.  &  R.  808. 

A  treasurer  of  a  corporation  has  no  authority  to 
pay  himself  a  claim  he  holds  against  it,  unless  the 
claim  has  been  approved  and  its  payment  author^ 
teed  by  the  corporation.  Peterborough  B.  Oo.  ▼. 
Wood,  81  N.H.  418. 

An  officer  or  agent  of  the  corporation  who  Is 
capable  of  becoming  its  creditor  may  enforce  the 
liability  of  creditors  notwithstandlug  his  relation 
to  It.    HaUv.  Riinck,25&a8l8,  OOAm.  Bep.  SOS. 

A  trustee  of  a  manufacturing  oompany  inter- 
ested in  purchases.  In  which  he  advanced  the 
money  and  the  profits  were  to  be  equally  divided 
between  him  and  the  oompany.  Is  entitled  to  a  re- 
turn of  his  money,  with  interest,  but  not  to  share 
tn  the  profits.   Budd  v.  Boblnson,  64  Hun,  888. 

Oorpontlons  having  common  offioers  and  trus- 
tees cannot  enter  Into  valid  contracts  with  each 
other.  Stokes  V.Phelps  Mission,  47  Hun,  690;  Barr 
▼.  New  York,  I^  B.  ft  W.  B.  Co.  68  Hun.  666. 

The  same  person  may  fill  the  office  of  president 
of  two  distinct  corporations,  and  such  identity 
does  not  of  itself  invalidate  dealings  between  the 
two  corporations.  Leathen  ▼.  Janney,  8  Lb  "B.  A. 
881, 41  La.  Ann.  1120. 

A  court  of  equity  wHl  not  permit  the  dlreetofs 
of  a  corporation,  w;ho  are  not  only  trustees  for  the 
stockholders,  but  silso  fOr  creditors,  to  dispose  of 
the  corporate  property  to  themselves  or  for  their 
Individual  benefit.  Fsrmers  Loan  ft  T.  Co.  y.  San 
Diego  Street  Car  Co.  46  Ved.  Bep.  618. 

A  director  or  officer  of  a  solvent  corporation 
may  deal  with  It,  loan  It  money,  and  take  security 
therefor.  In  like  manner  as  a  stranger,  Mullanphy 
Bank  v.  Sohott,  84  DL  App.  BOO, 

A  director  of  a  corporation  may  lawfully  par>- 
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chase  property  of  the  oorpontioo 

on  foreclosure  of  a  mortsage  gfrea  to  hte. 

ton  V.  Loughran,  58  Hun,  IML 

A  contract  authorised  by  or  eotated  tei 
himself  and  fOr  bis  Individual  firiiil  by  a 
or,  trustee,  or  executive  oOoer  of  a 
if  in  all  respects  Just  as  betweeu  tte 
made  with  the  knowledge,  asaent* 
all  the  shareholden  and  directors  or 
binding  on  the  oorporatioo,  and 
by  its  shareholden  or  p 
iters.    Welch  ▼.  Importers  ft  T.  Nat. 
Y.  177, 8  By.  ft  Corp.  K  J.  475l 

The  officers  and  directora  of  a 
trustees  of  the  stooklKddera, 
themselves  an  advantage  not 
stockholders,  they  commit  a 
Arkansas  Valley  Agr.  See.  ▼. 
0  By.  ft  Corp.  L.  J.  19L 

Direoton  of  a  oorporatloQ 
position  of  the  assets  so  as  to 
directly  or  indirectly,  a 
creditors.    ConsoHdated  Tank 
aty  Varnish  Co.  46 FOd.  Bep.  T,  t  Ry.  ft €tar>. :.: 


Directora  of  a  corporatioo  who 
and  received  the  proceeda  of  i 
reotonupon  the  oorporatioo 
such  fraud.   Woodroff  v.  H 
ft  Corp.  L.  J.  8S8. 

A  contract  In  the  name  of 
board  of  directora  Is  not  voMLtf 
Bailable,  simply  because  some  of  the 
stituting  a  minority  used  their 
effect  or  for  the  purpose  of 
sonal  interests,  to  the  Injury  of  the 
assumed  to  represent,  Jessop  ▼. 
Co.  43  Fed.  Bep.  488. 

Directora  of  a  corporatkw  are 
as  trustees  for  acts  done  In  bad  taatk 
tute  a  fraudulent  abase  of 
Tuscaloosa  Cotton-Seed  OU  MBkOo^ 
Am.  ft  Bug.  Corp.  Csa.  8l8i. 

A  valid  mortgage  cannot  be 
ent  oorporation  which  has  not 
to  some  of  its  stockholders,  aeaity  aB 
directors,  to  Indemnify  then  from 
dorsen  on  Its  paper  overdue  aad 
due.   Howe  v.  SanfOrd  Voric  ft  T.  Cbk 
flO,  0  By.  ft  Corp.  L.  J.  Ufi. 

An  oflloer  of  a  corporattoo,  wko  li 
his  duty  has  Joined  In  a  tranafisr  of  m 
another  oorporation  of  wUeto  hate  a 
has,  as  Indoraer  of  a  note  made  by  c 
bank,  obtained  bonds  Issoedbj  te 
gage  upon  sooh  property, 
of  the  bonds  out  of 
creditor  o*  the  former 
lertoo  Iron  Co.  88  Hon*  9T, 
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property,  and  that  it  had  become  subjeot  to  the 
lien  of  the  mortgage. 
1.  Any  arrangement  by  which  directors  of  a  cor- 
poration become  interested  adversely  to  such 
oorporation  in  contracts  with  it,  or  organize  or 
take  stock  in  companies  or  associations  for  the 
purpose  of  entering  into  contracts  with  the  cor- 
poration, or  become  parties  to  any  undertaking 
to  aecuie  to  themselves  a  share  in  the  profits  of 
any  transactions  to  which  the  oorporation  is  also 
a  party,  is  voidable  at  the  election  of  the  corpora- 
cioiL,  or  by  the  party  whose  rights  were  sacri- 
ficed. 

10.  Where  the  Uep  upon  property,  evidenced  by 
leases,  was  acquired  after  the  purchase  of  the 
property  by  the  railway,  and  the  prof^-ty  to 
which  it  was  to  attach  was  not  designatcu  until 
after  it  had  passed  Into  the  possession  of  the  com- 
pany, and  after  the  Uen  of  tbe  future  acquired 
property  clause  of  the  mortgage  had  attached  to 
it,  such  lien  will  be  postponed  to  that  of  the  bond- 
holders. 

U.  If  the  purpose  of  a  contract  be  unlawful,  an 
open  avowal  of  such  purpose  does  not  make  it 
the  less  unlawful. 

12.  Contracts  for  the  leasing  of  rolling  stock  to  a 
railroad  made  by  a  syndicate  composed  mostly  by 
those  interested  in  the  organization  of  the  road, 
and  the  raising  of  money  by  car  trust  certificates, 
issued  to  themselves,  or  those  in  confidential  re- 
lations with  tbem,  are  under  the  facts  of  this 
case,  a  constructive  fraud  upon  the  prior  mort- 
gagee, and  such  leases,  so  far  as  they  are  a  secur- 
ity at  all,  must  be  treated  as  mortgages. 

[No.  85.] 

Argved  Nov,  4,  189t.    Decided  Dee,  19,  1899, 

APPEAL  from  a  decree  of  tbe  Circuit  Court 
of  the  United  States  for  the  Northern  Dis- 
trict of  Ohio,  dismissing  two  intervening  peti- 
tions filed,  in  a  mortgage  foreclosure  case,  by 
McQourkey  as  trustee  for  the  holders  of  cer- 
tain car  trust  certificates,  to  compel  the  per- 
formance, by  the  receiver  of  the  defendant 
railway  company  of  the  covenants  of  certain 
leases  made  by  petitioner  with  said  company, 
or  the  delivery  by  the  receiver  to  the  petitioner 
of  a  large  amount  of  rolling  stock  described  in 
such  leases,  in  order  that  the  same  might  be 
sold,  and  for  an  account  and  payment  of  the 
rental  value  of  such  rolling  stock,  while  in  the 
ctiBtody  of  such  receiver.  Afflrmed. 
See  same  case  below,  36  Fed.  Rep.  520. 

Statement  by  Mr.  Jv^iice  Brown; 

These  were  two  intervening  petitions  filed 
by  McCJourkey  as  trustee  for  the  holders  of 
certain  car  trust  certificates,  to  compel  the  per- 
formance, by  the  receiver  of  the  defendant 
railway  company,  of  the  covenants  of  certain 
leases  made  by  the  petitioner  with  said  com- 
pany, or  the  delivery  by  the  receiver  to  the 
petitioner  of  a  large  amount  of  rolling  stock 
described  in  these  leases,  in  order  that  the  same 
might  be  sold,  and  for  an  account  and  pay- 
ment of  the  rental  value  of  such  rolling  stock, 
while  in  the  custodv  of  such  receiver. 

On  January  7,  1884,  the  Central  Trust  Com- 
fwny  of  New  York  filed  its  bill  in  equity  in  the 
Circuit  Court  of  tbe  United  States  for  the 
Northern  District  of  Ohio,  for  the  foreclosure 
of  a  certain  mortcaire  for  $8,000,000,  for  non- 
payment of  interest,  the  mortgage  covering 
not  only  the  line  of  the  railroad  between  the 
terminal  points,  but  the  rolling  stock,  ''to- 
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gether  with  all  the  engines,  cart,  machinery, 
supplies,  tools,  and  fixtures,  now  or  at  any 
time  hereafter  held,  owned,  or  acquired  by  the 
said  party  of  the  first  part  for  use  in  connec- 
tion with  its  line  of  railroad  aforesaid."  There 
was  also  a  covenant  for  further  assurance  ap- 
plicable to  "  all  such  future  acquired  depots, 
grounds,  estates,  equipments,  and  property,  as 
ft  may  hereafter  from  time  to  time  purchase 
for  use  in  and  upon  said  line  of  railroad,  and 
intended  to  be  hereby  conveyed."  Upon  the 
filing  of  the  bill,  the  railroad  company  entered 
its  appearance,  waiv^  a  subpoena  and  con- 
sented to  the  appointment  of  a  receiver;  and 
upon  the  same  d;  y,  John  E.  Martin  was  ap- 
pointed receiver  with  the  usual  powers  in  such 

cases. 

On  April  2.  1884,  the  petitioner,  George  J. 
McGourkey,  intervened  by  leave  of  the  court 
and  filed  two  petitions  based  upon  three  car 
trust  leases  known  as  Lease  A.  Lease  B  No.  1, 
and  Lease  B  No.  2.  The  first  petition  repre- 
sented that  the  agreement  known  as  Lease  A, 
was  entered  into  on  August  20,  1880,  whereby 
the  railroad  company  agreed  to  hire  f  rt»m  pe- 
titioner, as  trustee,  800  coal  cars  and  14  loco- 
motives for  a  period  of  ten  years  from  tbe  date 
of  their  delivery  to  the  company,  the  company 
agreeing  to  pay  as  rent  $100,000  on  their  de- 
livery, and  in  addition  thereto  $40,000  per 
year,  with  interest  at  the  rate  of  8  per  cent; 
that  in  case  of  default  in  payment  of  rent,  pe- 
titioner might,  at  his  option,  remove  such  lo- 
comotives and  cars,  sell  them  at  public  or 
private  sale,  apply  the  proceeds  to  the  pay- 
ment of  any  installment  of  rent  and  interest 
not  theretofore  paid,  for  the  whole  term, 
whether  such  installment  was  due  or  not,  the 
surplus  to  be  paici  to  the  company;  but  if  the 
proceeds  should  not  be  sufficient  to  pay  the  ex- 
pense of  removal  and  sale,  together  with  the 
rent  and  interest,  the  company  was  to  pay  the 
petitioner  the  difference.  That  under  this 
agreement  he  delivered  14  locomotives  marked 
••  Ohio  Central  Car  Trust,"  numbered  17  to  80 
inclusive;  also  800  coal  cars,  bearing  the  same 
marks;  that  the  company  defaulted  in  the 
payment  of  interest;  and  that  petitioner  de- 
manded possession  of  the  cars  and  locomotives, 
and  was  placed  in  possession  of  the  same,  but 
they  afterwards  passed  into  the  possession  of 
the  receiver,  who  refused  to  deliver  them  up 
without  the  authority  of  the  court.  There 
were  other  covenants  in  the  lease,  a  copy  of 
which  was  annexed  to  the  petition  as  an  ex- 
hibit, not  necessary  now  to  be  mentioned. 

The  second  interyening  petition  was  based 
upon  car  trust  Leases  B  No.  1  and  B  No.  2, 
copies  of  which  were  attached  to  the  petition 
as  exhibits.  Lease  B  No.  1  bore  date  March 
1.  1P81,  and  embraced  1.400  coal  cars.  Lease 
B  No.  2  bore  date  March  1.  1882.  and  em- 
braced 2,500  coal  cars,  including  the  1,400 
covered  by  Lease  B  No.  1:  also  340  box  cars 
and  18  locomotives.  The  two  leases  attached 
to  this  petition  were  not  substantially  differ- 
ent from  Lease  A  in  their  general  provisions. 
Both  provided  for  the  leasing  of  equipment 
not  then  in  existence,  bearing  the  numbers  set 
out  in  the  schedule  thereto  attached,  to  be  de- 
livered *•  as  per  the  contract  of  the  said  Mc- 
Gourkey with  the  said  makers."  Leases  A 
and  B  "^o.  1  provided  that  the  railroad  com- 
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pany  might,  for  conTeDlence.make  ibe  contract 
for  the  rolling  stock  directly  with  the  makers. 
Lease  B  No.  2  also  provided  that  the  railroad 
company  might  for  convenience,  *'make  the 
contracts  for  delivery  direct  with  the  makers 
of  said  locomotives  and  cars,  but  so  as  in  no 
way  to  affect  the  title  of  said  party  of  the  first 
part  to  said  eouipment."  All  the  leases  pro- 
vided that  at  all  times  the  name^  number,  and 
plate,  or  other  signs  of  ownership  of  the  said 
trustee,  viz,  "  'Onio  Central  Car  Trust/  or  the 
initials,  to  wit,  *0.  C.  C.  T.,'  shall  be  affixed 
and  retained  upon  each  of  the  cars  aforesaid 
for  the  purpose  of  making  the  ownership 
known,  and  in  the  event  of  any  such  marks 
or  sign  being  destroyed,  the  Ohio  Central  Rail- 
road Company  will  immediately  restore  the 
same,  and  that  such  other  things  shall  be  done 
as  by  the  counsel  of  said  trustee  shall  be 
deemed  necessary  and  expedient  for  the  full 
and  complete  protection  of  tbe  rights  of  said 
trustee  as  the  owner  of  said  cars  for  the  bene- 
fit of  the  holders  of  said  obligations."  Neither 
of  these  leases  was  ever  recorded. 

On  December  10,  1884,  a  decree  of  fore- 
closure and  sale  was  entered,  describing  the 
property  mortgaged  as  composed  of  the  rail- 
road between  the  specific  termini,  together 
with  Uie  after  acquired  property,  in  the  lan- 
euage  in  which  the  same  was  described  in  the 
mortgage.  The  propertv  was  bid  in  by  a 
coinna  ,tee  of  the  bondholders,  who,  with  some 
of  the  stocUiolders,  proceeded  to  reorganize 
the  road  under  the  name  of  the  Toledo  & 
Ohio  Central  Railway  Company,  the  real  de- 
fendant in  this  proceeding. 

On  JuneO,  1885,  a  decree  was  rendered  upon 
the  intervening  petitions  of  McGk>urkey,  pur- 
porting to  be  after  due  proof  of  service  of  no- 
tice upon  the  Central  Trust  Company,  the 
Ohio  Central  Railroad,  and  tbe  receiver.  By 
this  decret  the  receiver  was  ordered  to  deliver 
up  to  McGk>urkey  tbe  cars  and  locomotives 
described  in  said  Lease  A  and  said  leases  B  at 
convenient  points  to  be  desi^ated  by  petition- 
er, being  in  all  27  locomotives,  840  box  cars, 
and  8,800  coal  cars.  The  equipment  was  re- 
delivered to  McGk>urkey  In  pursuance  of  this 
order,  and  was  by  him.  after  leases  of  portions 
to  the  Baltimore  &  Ohio  and  the  Toledo  & 
Ohio  Central  Railway  Companies  respectively, 
all  sold  at  public  auction  for  the  benefit  of  His 
fiduciaries  in  December,  1885. 

On  August  14, 1886,  the  Toledo  &  Ohio  ^^• 
tral  Railway  Company,  and  on  the  firsi  of 
October,  1886,  the  Central  Trust  Company, 
answered  under  leave  of  the  court  the  inter- 
vening petitions  of  Mc€k>urkey,  averring  that 
the  locomotives  and  cars  were  sold  ana  were 
paid  for  by  tbe  Ohio  Central  Railroad  Com- 
pany, and  passed  under  and  became  subject  to 
its  mortgage;  that  they  were  sold  under  the 
decree  of  foreclosure,  and  duly  conveyed  to 
the  purchasing  trustees,  and  thereby  the  leases 
from  Mc€k>urkey  became  inoperative  and  of 
no  effect;  that  tne  purchasing  trustees  after- 
wards transferred  all  their  right,  title,  and  in- 
terest in  the  same  to  the  Toledo  &  Ohio  Cen- 
tral Railway  Company;  and  that  the  same  are 
now  the  property  of  such  com  pan  v.  The  an- 
swer closed  with  a  prayer  that  both  said  leases 
and  agreements  be  declared  nuU  and  void; 
that  McGourkey  might  be  decreed  to  have  no 
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title  or  interest  in  said  rollicg  wtodkz  and  that 
the  railway  company  be  put  Is  poisiiDa 
thereof.  The  answer  of  the  raOwmj  eompasy 
was  much  more  specific  in  its  det&Oii,  waimg 
forth  particularly  how  tbe  aame  hmd  bem  pm- 
chased  and  paid  for. 

On  June  7,  1887,  the  special  otMter  filed  Ui 
report,  to  which  exceptions  were  filed  by  Md- 
Qourkey  to  the  amount  allowed;  and  by  tfet 
Toledo  &  Ohk>  Central  Railwaj  Onnpasy 
and  the  receiver  to  the  special  fiwfings  oc 
facts,  and  also  to  the  amount  allowed. 

The  case  subsequently  came  bef cxe  the  coait 
upon  exceptions  to  tbe  report  of  thespeciit 
master.  The  court  found  against  the  t^  of 
McGourkey  to  most  of  the  property,  aad  thtf, 
so  far  as  ne  had  established  any  right  m.  or 
lien  upon,  the  rolling  stock,  it  appeared  that 
he  had  already  been  paid  therefor  l>y  theeos- 
pany  and  the  receiver  more  than  be  was  ca- 
titled  to,  and  bis  exceptions  were,  tberefote. 
overruled  and  bis  petitions  dtsmfawcd.  Oemtrti 
Tru9t  Co.  V.  OlUo  Central  B,  Co.  d$  fM.  BepL 
520.  Mc€k>urkey  tbereapon  appealed  to  tkk 
court.  The  material  facts  are  f uDy  staled  m 
the  opinion  of  the  court. 


Meisrs,  Cieorfl^  HoaiUy  and 
Baker,  for  appellant: 

Appellees  are  estopped  to  dispute 
title. 

The  decree  of  June  9th.  188S.  was  faal  k» 
tween  the  parties. 

Central  Trust  Co.  v.  Grant  LoeifmotimWer^ 
185  U.  8.  207  (34: 97);  Forqajf  t.  Comrwd.  17  C 
8.  6  How.  201  (12:  40i);  Deam  t.  SHmm, 
("Thomson  v.  Dean")  74  U.  a  7  WalL  »tt  (11: 
94):  8t.  Louis,  L  M.  db  8,  R  Co.  r.  Smii^% 
Exp,  Co.  108  U.  8.  24  id7:  688);  Bntiwitk  v. 
Bnnkerhoff,  106  U.  8.  8  (27:  73);  Orart  v. 
Phctnix  Ins,  Co.  10«  U.  8.  429  (87:  »7);  Via 
throplron  Co.  v. Meeker,  109 U.  8. 180it7.8Kt 
Craighead  ▼.  Wilson,  59  U.  a  18  How.  901  (U 
833y. 

The  decree  is  final  on  all  matten  wiiWa  iht 
pleadings,  and  nothing  remains  to  be  done  bm 
to  adjust  the  accounts  between  tke  iaiti« 
mowing  out  of  the  operations  of  tkc  Mcad- 
v~ts  dimne  the  pendency  of  the  suit. 

HiU  Y.  mieaffo  d  E.  R  Cb.  140  U.  &  91  (ft 
831);  Uviiburgh  Bank  ▼.  5»<f4y.  149  U.  & 
445  (85:  498). 

Mortgagee's  rights  under  after  aeqnirHl  pra^ 
crtv  clause. 

Pennock  v.  Ov,  64  U.  a  8S  How.  117  (7ft 
486):  United  States  ▼.  Ifem  OHmne  Jt  O.  3 
U.  8.  12  Wall.  862  (19: 484);  Faediek  ▼.  AriM. 
99  U.  8.  285  (25:  889);  Hale  ▼.  Fr^,  99  U.  ^ 
389  (25:  419);  BeaU  v.  WkUe,  94  U.  a  367  9t. 
175);  Meifsr  ▼.  Western  Cbr  Oi.  lOIU.  a  1  (H 
59). 

Mr.  SteTenaon  Bwrke,  for  appeDea. 

Appellant  was  not  the  owner  of  ihe  eadJ^' 
ment  in  question  or  any  part  of  It,  ataay  Me 

Heruford  v.  Da9is,  102  U.  a  985  (99:  I6i. 
Bertep  v.  Bhede  Island  Leeomoiim  Wmrks^  11 
U.  a  674  (28: 1005);  ihtftk  ▼.  Wri^ki,  41  Vi 
487;  Thomson  v.  Tedt,  21  DL  78;  ~ 
▼.  Hadden,  87  III  870;  Keiekmm  t.  Ws 
HI.  591. 

The  io-called  leases  are  nol  te  fiael 
They  are  a  form  or  mortgage  oaly,  aad  m  Is- 
tended  l^  all  parties. 

I  It  r.  ^ 
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Jones,  Corporate  Bondf  A  Mortgages,  80, 
88;  Oilman  y.  lUinait  A  M,  TeUg.  Co.  91  U.  S. 
e08  <28: 405);  Oalvesion,  H.&H.R,  Oo,  y.  Om- 
drey,  78  U.  8.  11  Wall.  459  (20: 199);  American 
bridge  Co,  y.  EeiMbacfi,  94  U.  8.  798  (24: 144); 
Z>ow  y.  Memphii  A  L.RB.Co.l2i  U.  8.  652 
<81:  565). 

A^ppellant  has  no  right  to  rent  as  mortgagee. 

ZAine  V.  Mtcheock,  14  Johns.  215;  Van  Felt 
▼.  JtcUravf,  4  N.  Y.  110;  Wilson  y.  Maliby,  59 
N.  Y.  120;  Ohelton  y.  Oreen,  65  Md.  272;  Mor- 
gan y.  Gilbert,  2  Fed.  Rep.  885;  Gardner  v. 
Heartt,  8  Denio,  822;  Jone%  y.  Ck>sUyan,  12 
^Wia  677,  78  Am.  Dec.  771;  Bvckout  y.  ^Sti^, 
27  Cal.  486;  Jaekeon  v.  TurreU,  89  N.  J.  L. 
829;  Jones,  Corporate  Bonds  &  Mortgages,  684^ 
696;  JSU^  y.  Hasche,  67  Wis.  653. 

Jlir,  Justice  Brown  delivered  the  opinion 
of  the  court: 

The  controyersy  in  this  case  turns  princi- 
pally upon  tito  title  of  the  petitioner  Mc€k)ur- 
Key  to  the  rolling  stock  in  question,  and  upon 
tbe  relative  priorities  of  the  holders  of  the  car 
trust  certificates*  whom  he  represents,  and  the 
purchasers  of  the  railway,  who  succeeded  to 
tbe  rights  of  the  first  mortgagees  under  the 
after  acquired  property  clause  of  tbe  mortgage. 

<1)  We  are  confronted  upon  the  threshold  of 
tlie  case  with  the  proposition  that  the  decree  of 
June  9.  )885,M)rdering  this  propertjr  lo  be 
turned  over  by  the  receiver  to  the  petitioner, 
yvas  a  final  C'^cree,  which  it  was  not  in  the 
I>ower  of  tbe  court  at  a  subsequent  term  to  dis- 
turb, and  hence  that  the  court  was  estopped  to 
render  the  decree  of  February  4, 1889,  from 
iivhich  this  appeal  was  taken,  at  least  in  so  far 
as  is  assumed  to  upset  the  title  of  McQourkey. 

Probably  no  question  of  equity  practice  has 
been  tbe  subject  of  more  frequent  discussion  in 
this  court  than  the  finality  of  decrees.  It  has 
usually  arisen  upon  appeals  taken  from  de- 
crees claimed  to  be  interlocutory,  but  it  has 
occasionally  happened  that  the  power  of  the 
court  to  set  aside  such  a  decree  at  a  subsequent 
term  has  beea  the  subject  of  dispute.  The 
cases,  it  must  be  conceded,  are  not  altogether 
harmonious.  Upon  the  one  hand  it  is  clear 
that  a  decree  in  final,  though  the  case  be  re- 
ferred to  a  master  to  execute  the  decree  by  a 
sale  of  property  or  otherwise,  as  in  the  case  of 
the  foreclosure  of  a  mortgage.  Ray  v.  Law, 
7  U.  8.  8  Cranch.  179  [2:  404];  Whiting  v. 
Bankcf  U,  8.  88  U.  8.  18  Pet.  6  HO:  831; 
Broneon  y.  La  Crone  d  M,  R.  Co,  67  U.  8. 
2  Black,  528  [17:  859].  If,  however,  the  de- 
cree of  foreclosure  and  sale  leaves  the  amount 
doe  upon  the  debt  to  be  determined,  and  tbe 

Eroperty  to  be  sold  ascertained  and  defined,  it 
I  not  final.  North  Carolina  R,  Co,y,  Steaeep,  90 
U.  S.  28  Wan.  405128: 186];  Grant  v.  P/ianix 
Insurance  Co,  106  U.  8.  429  [27:  287].  A  like 
result  follows  if  it  merely  determines  the  valid- 
ity of  the  mortgage,  and,  without  ordering  a 
sale,  directs  the  case  to  stand  continued  for 
farther  decree  upon  the  coming  in  of  the  mas- 
ter's report.  Burlington,  C,  R,  dh  N,  R,  Co,  v. 
Simmons,  128  U.  8.  52  f81:  78];  Parsons  y. 
BoHnson,  122  U.  8.  112  [80: 1122].  ' 

It  is  eoually  well  settled  that  a  decree  in  ad- 
miralty determining  the  question  of  liability 
for  a  collijiion  or  other  tort  (The  Palmyra,  2i8 
U.  8. 10  Wheat.  502  [6: 875];  Chaee  v.  Vas^eg, 

146  U.  8. 


24  U.  8.  11  Wheat.  429  [6:  51 11;  Mordeeai  y. 
Lindsay,  60  d.  8.  19  How.  199  [15:624]),  or  in 
equity  establishing  the  validity  of  a  patent  and 
referring  the  case  to  a  master  to  compute  and 
report  the  damages,  is  interlocutory  merely. 
Barnard  v.  Gibson,  48  U.  8.  7  How.  65q_[12: 
857J;  Humiston  v.  Stainihorp,  69  U.  8. 2  WaXL 
106  [17:  905]. 

It  may  be  said  in  general  that  if  the  court 
make  a  decree  fixing  the  rights  and  liabilities 
of  the  parties,  and  hereupon  refer  the  case  to 
a  master  for  a  ministerial  purpose  only,  and 
no  further  proceedings  in  court  are  contem- 
plated, the  decree  is  final;  but  if  it  refer  the 
case  to  him  as  a  subordinate  court  and  for  a 
judicial  purpose,  as  to  state  an  account  be- 
tween tbe  parties,  upon  which  a  further  decree 
is  to  be  entered,  the  decree  is  not  final.  (}raig- 
head  V.  Wilson,  69  U.  8.  18  How.  199  [15: 882 1. 
Beebe  v.  Russell,  60  U.  8.  19  How.  283  [15: 
668]. 

liut  even  if  an  account  be  ordered  taken,  if 
such  accounting  be  not  asked  for  in  the  bill, 
and  be  ordered  simply  in  execution  of  the  de-  r- --•, 
cree,  and  such  decree  be  final  as  to  all  matters  l"*®! 
within  the  pleadings,  it  will  still  be  regarded 
as  final.  Craighead  v.  Wilson,  supra;  Win- 
throp  Iron  Co.  v.  Meeker,  109  U.  8.  180  [27: 
898]. 

In  the  case  under  consideration  the  petitioner 
prayed  for  four  distinct  reliefs: 

1.  That  the  receiver  perform  all  the  cove- 
nants of  the  lease,  and  pay  all  sums  due,  etc. 

2.  Or  that  he  be  directed  to  deliver  to  peti- 
tioner the  rolling  stock  in  order  that  the  same 
might  be  sold. 

8.  That  he  be  directed  to  file  a  statement  of 
the  number  of  miles  run,  and  of  the  sums  re- 
ceived for  the  use  of  such  rolling  stock. 

4.  That  it  be  referred  to  an  examiner  to  take 
testimony  and  report  the  value  of  the  use  of 
such  rollmg  stock  while  in  custody  of  the  re- 
ceiver, and  that  the  receiver  be  directed  to  pay 
the  amount  justly  due,  etc. 

The  decree  followed  tbe  general  terms  of  the 
petition  bv  ordering  the  rolling  stock  claimed 
to  be  delivered  to  Mc€k>urkey,  and  referring 
the  case  to  a  special  master  to  determine  the 
rental  of  the  same  while  used  by  the  receiver; 
the  value  of  the  rolling  stock  over  and  above 
the  sums  paid  by  the  receiver  to  the  petitioner 
while  the  same  was  in  the  custody  of  tbe  re- 
ceiver; the  number  of  miles  run  by  the  re- 
ceiver: the  money  received  for  the  use  of  the 
same  by  other  roads;  the  loss,  damage,  and 
destruction  to  the  same  while  in  the  custody 
of  the  receiver;  and  also  to  ^*  determine  and 
report  upon  all  questions  and  matters  of  differ- 
ence between  said  receiver  and  said  IdcGour- 
key,  growing  out  of  the  use  and  restoration  of 
said  cars  and  locomotives."  It  is  claimed  that 
inasmuch  as  the  court  granted  the  prayer  of 
the  petitioner,  and  turned  the  property  over  to 
him.  it  was  a  final  adjudication  of  his  right  to 
the  same,  notwithstanding  the  reference  to  a 
master  for  an  accounting:  and  we  are  referred 
to  certain  cases  in  this  court  as  sustaining  this 
contention. 

In  Forgay  v.  Conrad,  47  U.  8.  6  How.  201 
[12:  404]  the  object  of  the  bill  was  to  set  aside 
sundry  deeds  for  lands  and  slaves,  and  for  an     [547] 
account  of  the  rents  and  profits  of  the  prop- 
erty so  conveyed.    The  court  enterr  ^  a  decree 
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declarine  the  deeds  fraudoleiit  and  void,  di- 
recting uie  property  to  be  delivered  up  to  the 
complainant,  directing  one  of  the  defendnnts 
to  pay  him  $11,000,  and  *'  that  the  complain- 
ant do  have  execution  for  the  several  matters 
aforesaid."  The  decree  thf^n  directed  that  the 
master  take  an  accounts  of  the  profits.  Under 
the  peculiar  circumstances  of  the  case  the  de- 
cree was  held  to  be  appealable,  although,  said 
Chief  Justice  Taney,  "undoubtedly  it  is  not 
final  in  the  strict  technical  sense  of  that  term." 
The  opinion  was  placed  largely  upon  the  ground 
that  the  decree  not  only  decided  the  title  to  the 
property  in  dispute,  but  awarded  execution. 

In  the  very  next  case,  Perkins  v.  Fourniquet, 
47  D.  8.  6  How.  206  fl8:  406 1,  where  the 
circuit  court  decreed  that  complainants  were 
entitled  to  two  sevenths  of  certain  property, 
and  referred  the  matter  to  a  master  to  take  an 
account  of  it,  the  decree  was  held  not  to  be 
final.  And  airain  in  the  next  case,  PuUiam  v. 
ChrUtian,  47  U.  8.  6  How.  209  [12:  409]  a 
decree  setting  aside  a  deed  by  a  bankrupt, 
directing  the  trustees  under  the  deed  to  deliver 
up  to  the  assignee  all  the  property  in  their 
hands,  and  directing  an  account  to  be  taken  of 
the  proceeds  of  sales  previously  made,  was 
also  held  not  to  be  a  final  decree.  Indeed,  the 
case  of  Forgay  v.  Conrad  has  been  generaUy 
treated  as  an  exceptional  one,  and,  as  was  said 
in  Craighead  v.  WiUan,  59  U.  8.  18  How.  199, 
202  [15:  332,  333]  as  made  under  the  peculiar 
circumstances  or  that  case,  and  to  prevent  a 
loss  of  the  property,  which  would  have  been 
disposed  of  beyond  the  reach  of  an  appellate 
court  before  a  final  decree  adjusting  the  ac- 
counts could  be  entered.  A  somewhat  similar 
criticism  was  made  of  this  case  in  Beebe'v. 
RuseeU,  60  U.  8.  19  How.  283,  287  [15:  668, 
669],  wherein  it  was  intimated  that  the  fact 
that  execution  had  been  awarded  was  the  only 
ground  upon  which  the  finality  of  the  decree 
could  be  supported. 

In  Thompecn  v.  Dean,  74  U.  8.  7  Wall.  342 
[19:  94],  the  decree  directed  the  defendant  to 
transfer  to  the  plaintiff  certain  shares  of  stock, 
and  that  an  account  be  taken  as  to  the  amount 
paid  and  to  be  paid  for  the  same,  and  as  to 
dividends  accrued.  But  this  was  held  to  be  a 
final  decree  upon  the  ground  that  it  changed 
the  property  in  the  stock  as  absolutely  ana  as 
completely  as  could  be  done  by  execution  on 
a  decree  for  sale.  In  this  case  the  court  did 
distinctly  approve  of  Forqay  v.  Conrad,  al- 
though the  decree  was  put  upon  the  ground 
that  It  decided  finally  the  right  to  the  property 
in  contest.  .^ 

In  Winthrop  Iron  Co.  ▼.  Meeker,  109  U.  8. 
180  [27: 898],  a  bill  was  filed  to  set  aside  as 
fraudulent  the  proceedings  of  a  stockholders* 
meeting,  and  to  have  a  receiver  appointed. 
The  decree  adjudged  that  the  proceedings  of 
the  meeting  were  fraudulent;  that  a  certain 
lease  executed  in  accordance  with  the  authority 
then  given  was  void;  that  a  receiver  should  be 
appointed  with  power  to  continue  the  business; 
and  that  an  account  be  taken  of  profits  realized 
from  the  use  of  the  leased  property,  and  also 
of  royalties  upon  certain  ores  mined  by  the 
defendants.  The  court  held  the  decree  to  be 
final,  because  the  whole  purpose  of  the  suit 
bad  been  accomplished,  and  the  accounting 
ordered  was  only  in  aid  of  the  execution  of  the 
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decree,  and  was  not  a  pan  of  the  relief  praym 
for  in  the  bill,  which  contemplated  noduie 
more  than  a  rescission  of  the  auiboritj  to 
cute  the  lease,  and  a  transfer  of  tbe 
ment  of  the  company  to  a  recerv 
language  of  Mr,  Juttiee  McLean  is  Of  mi ji  mi 
v.  WiZeon,  59  U.  8.  18  How.  901  [15:  SSL  «*• 
quoted  to  the  effect  that  tbe  decree  was  iosl 
on  "all  matters  within  the  pleadiaffa.*  sad 
nothing  remained  to  be  done  but  to  adjart 
accounts  between  the  parties  growiag  oai  «f 
the  operations  of  tbe  defeodaats  doriar  tkr 
pendency  of  the  suit  The  case  was  Sr^m- 
guished  from  suits  by  patentees  ia  tbe  fsei  ttai. 
in  such  suits,  the  money  reooreiT  Is  part  of 
the  subject-matter  of  tbe  rait.  Ia  tfaa  aar- 
Ucular,  too,  the  case  is  clearly 
from  the  one  now  under 
much  as  here  the  account  whiA  tkc 
master  was  directed  to  take 
issue  made  by  the  pleadings  and  a  pan  of  ikr 
relief  prayed  for  in  the  petitioQ,  tbeshseacraf 
which  was  held  b^  the  ooan  in  tbe  Wiatluap 
iron  case  to  establish  the  finality  of  the  ' 

In  Central  Tnui  Co.  t.  Or^mi 
Work*.  185  U.  8.  207  [34:  tT]. 
were  set  aside  at  a  subeeqoeot 
court  of  its  own  motion.  Tbe 
termined  the  ownership  of  tbe 
the  right  to  their  possession;  that  iher  i 
sential  to  the  operation  of  tbe  roaos  bf  ihr 
receiver,  and  should  be  pur^ased  by  bia. 
Uiat  certain  designated  amoonts  sbooU  W 
paid  for  the  rentals  and  the  parchaae  price. 
which  amounts  were  made  a  durfe  apoa  tbr 
earnings,  .  .  .  and  that  the  amooats  iboaU 
be  paid  by  the  receiver.''  Apparcatlr  tknr 
was  no  re^rence  at  all  to  a  laatiw  lor' as  ae- 
counting,  and  the  decrees  were  held  ts  W 
final.    Obviously  tbe  case  is  ool  decni^e 

Upon  tbe  other  hand»  in  BotU  ▼. 
U.  8.  19  How.  288  [15:  60BL 
that  the  defendants  shoofa 
conveyances,  and  surrender 
then  referred  it  to  a  master,  to  take  sa 
of  the  rents  and  profits  receiTed  by  the 
ants,  with  directions  as  to  how  the 
should  be  taken.  This  decree  was  held  wA  f* 
be  final,  Mr,  Juttiee  Wayne  remarti 
might  be  so  "if  alltheoonseqnearial 
depending  upon  the  result  of  the 
port  are  contained  in  tbe  decree  i 
further  decree  of  the  court  will  be 
upon  tbe  confirmation  of  the  report, 
the  parties  the  entire  and  full  b 
previous  decision  of  tbe  court  ;* 
decree  is  final  when  miniatcTial 
are  to  be  performed  to  ascertain  the 
Practically  the  same  ruling  was 
next  case  of  Farrefly  v.  Woodfetk,  90  U.  $  l> 
How.  288  [15:  «70]. 

In  the  case  of  the  Keytiome  M.  ^  !  O-  ^ 
Martin,  182  U.  8.  91  [88:  8^.  the  hOi  «»  •• 
the  nature  of  an  action  of  tnsipasa  for 
ing  minerals  from  the  plaiiMl^s 
prayed  for  an  injonctioa  restiataiag  tae  *• 
fenciant  from  the  commissloii  of  farther  tic*- 
passes,  and  for  an  account  of  the 
value  of 'the  ore  taken.    The  ooan  as*  » 
decree  perpetually  enJoinlDK  tl 
from  entering  upon  orreiDovu|^ 
the  land,  and  further  orderiaf  aa 
This  was  held  to  be  not 
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which  aa  tppeal  could  be  taken  to  this  ooort, 
becenae  it  did  not  diqwae  of  the  entlie  con- 
troTcrij  between  the  parties.  This  caae  is 
directly  in  point,  and  was  lefened  to  with  ap- 
proral  in  Lodife  ▼.  TuM,  185  U.  a  889  ^: 

Then  are  none  of  these  cases  which  so  to 
the  extent  of  holding  a  decree  of  this  Kind 
final.  While  it  directed  the  surrender  of  the 
rolling  ttock  in  question  to  a  petitioner,  it  did 
not  purport  to  pass  upon  his  title  to  the  same, 
and  referred  the  case  to  a  master,  in  accordance 
with  the  prayer  of  the  bill,  to  take  an  accotmt 
not  only  of  rents  and  profits  and  of  damsge  to 
the  rolling  stock,  but  of  "all  questions  and 
matters  of  diiTerence^  between  the  receiver 
and  the  petitioner  "growing out  of  the  use  and 
ref'toration  of  the  same."  This  decree  could 
not  be  said  to  lie  a  complete  decision  of  the 
matters  in  controversy,  or  to  leave  ministerial 
duties  only  to  be  performed,  or  to  direct  an 
liccounting  merely  as  an  indaent  to  the  relief 
prared  for  in  the  bilL     ^ 

Bnt  if  the  finality  of  this  decree  were  only  a 
oucstion  of  doubt,  we  think  that,  in  riew  of 
the  manner  in  which  it  was  treated  by  the 
court  below,  that  doubt  should  be  resolved  in 
favor  of  the  defendant  The  decree  was  pro> 
nounced  on  June  9, 1885;  on  August  14«  188A, 
the  Toledo  A  Ohio  Central  Railway  Company, 
under  leave  of  the  court,  and  without  objec- 
tion, filed  an  anawer,  averring  the  ownership 
of  the  rolling  stock  to  have  been  in  the  Ohio 
Central  Railroad  Company,  and  setting  forth 
in  detail  the  manner  in  which  it  bad  been 
purchased  and  paid  for,  and,  without  praying 
in  terms  that  Uie  former  decree  be  set  aside, 
asked  that  the  leases  be  rescinded  and  declared 
to  be  nun  and  void;  that  the  money  and  evi- 
dencea  of  indebtedness  received  by  the  peti- 
tioner be  refimded;  that  the  ownership  of  the 
cars  be  decreed  to  be  in  the  defendant  as 
porchaaer  under  the  foreclosure  sale;  and  that 
It  be  pat  in  possession  thereof.  A  similar 
answer,  adopting  the  aDegaiions  of  the  other, 
was  filed  hj  the  Central  Trust  Company  on 
October  1,  1888.  If  the  former  decree  were 
final  these  answers  were  impertinent,  and 
should  have  been  striken  from  the  files.  The 
special  master  to  whom  the  case  was  referred 
stated  in  his  report  that  the  first  contention  re- 
lated to  the  title  to  the  property;  that  the  order 
of  reference  to  him  treated  it  as  the  propertv 
of  the  trustee  Mc€k>urkey:  and  that,  in  hu 
opinion,  the  testimony  failed  to  sustain  the 
claims  of  the  purchaser.  Testimony  upon  the 
question  of  title  was  taken  bv  both  parties 
to  the  proceeding.  In  the  opinion  of  the  court . 
too,  which  was  filed  September  3,  18S8,  it  it 
stated  to  have  been  "conceded  by  counsel  for 
petitioner  McOourkey  (and,  as  thb  court 
thinks,  properly  so)  that  complainant  and  the 
Toledo  a  Ohio  Central  Railway  Company  arc 
not  estopped  by  anything  that  has  occurred 
during  the  progress  of  the  foreclosure  suit 
from  setting  up  the  claims  they  insist  upon  in 
respect  to  Mid  equipment  **  In  short,  it  was 
only  In  thiscourtthatlbefinality  of  this  decree 
WAS  claimed.  The  decree  entered  in  pursu 
a  nee  of  this  opinion  did  not  even  assume  to 
vacate  the  former  decree,  but  treated  the  title 
to  the  property  as  distinct  from  the  right  of 
possession;  found  the  issoe  Joined  In  favor  of 
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the  trust  company  and  the  railway  company; 
overruled  the  ezoeptiona  of  petitioner;  set 
aside  the  report  of  the  special  master;  dinl 
lowed  McOoorkey's  claim;  and  dismiaaed  his 
petitions.  We  lay  no  stress  upon  the  fact  that 
the  Toledo  A  Ohio  Central  Railway  Company 
was  not  made  a  partv  to  the  proceedings  under 
the  McOourkey  petitions,  since,  having  pur- 
chased the  property  while  those  prooeedings 
were  pending,  at  the  foreclosure  sale,  it  was 
affected  with  notice  of  the  litigation. 

(3}  Counsel  for  the  receiver  and  the  Toledo 
A  Ohio  Central  Railwav  Company,  the  real 
defendant  in  thia  proceeding,  take  ttie  position 
that  the  so-caUed  leases  of  ncGourfcey,  under 
which  he  claims  titie  to  this  rolling  stock,  and 
compensation  for  ita  use,  were  a  mere  device 
on  the  part  of  the  syndicate,  which  organised 
and  controlled  the  road,  to  keep  the  property 
covered  by  these  leases  from  passing,  under 
the  subsequently  acquired  property  clause  of 
the  mortgage,  to  the  trust  company,  and  to  re- 
serve it  for  their  own  use  and  emolument,  or 
for  the  holders  of  the  car  trust  certificates. 
Contracts,  by  which  railways.  Insufficiently 
equipped  with  rolling  stock  of  their  own,  lease 
or  purchase,  under  the  form  of  a  conditional 
sale,  such  equipment  from  manufscturerf ,  are 
not  of  uncommon  occurrence,  and,  when  en- 
tered into  bona  fide  for  the  benefit  of  the  road, 
have  been  universally  respected  by  the  courts. 
Unit^  StatM  v.  AfW  OrUans  Railroad,  79  U.  8. 
12  Wall.  862  [80:484];  Fi^diek  v.  SehaU,  99  U.  8. 
285  [25:8891;  Meuer  v.  We$t€m  Car  Co,  102 
U.  8. 1  [28:591.  Indeed,  the  business  of  manu- 
facturing rolling  stock  and  loaning  it  to  rail- 
ways which  have  not  a  sufficient  capital  to 
purchase  a  proper  equipment  of  their  own, 
nas  become  a  recognized  industry.  If,  how- 
ever, such  contracts  are  made  bv  directors  of 
the  road  with  themselves,  or  with  others  with 
whom  they  stand  in  confidential  relations,  they 
are  open  to  the  suspicion  which  ordinarily  at- 
taches to  transactiooa  between  a  corporation 
aiKi  its  directors;  and,  if  they  appear  to  have 
been  made  direct  I  v  or  indirecUv  for  their  own 
benefit,  courts  will  refuse  to  give  them  effect 
Drury  v.  Crom.  74  U.  8.  7  Wall.  299  [19;40|: 
TStin  Uck  (hi  Co.  <f  W.  Va,  v.  Jforfrvfy,  91 
U.  8.  587  [28:828);  Warddl  v.  UnUm  Pac.  R 
Co.  108  U.  8.  661-858  [26:509-511].       • 

It  is  eamesUy  iosbted  by  the  petitioner  in 
this  case  that  tf  there  were  any  fraud  in  thia 
transaction,  it  was  perpetrated  not  by  him,  but 
by  the  syndicate  upon  the  railroad  company, 
which  they  repreaented;  and  that,  aa  the  latter 
has  made  no  complaint,  neither  the  trust 
company,  who  took  only  the  rights  of  the 
mortgagor,  the  railroad  company,  nor  the 
Toledo  A  Ohio  Railway  Company,  which  suc- 
ceeded only  to  the  rights  of  the  tnist  com- 
pany, are  in  a  position  to  take  advantage  of 
ihiafraud;  and  that  the  Toledo  ft  Ohio  Rail- 
way Company  acquired  no  higlter,  better,  or 
other  title  than  that  of  the  parties  to  the  suit 
in  which  the  foreclosure  sale  was  made. 

There  is  no  doubt  that,  if  thia  raOway  com- 
panv  entered  into  a  bona  fide  cootraol  with 
McOourkey  to  lease  of  him  rolling  stock 
which  legally  or  equitably  belonged  to  him, 
bis  title  woold  not  be  divested  I7  the  dsltvery 
of  the  property  to  the  railroad  company;  tba 
ro'ling  stock  would  oontinoe  to  be  bis  pcop- 
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erty,  and  he  would  be  entitled  to  the  stipalated 
compeDsation  for  its  use.  It  is  also  true  that 
the  future  acquired  property  clause  of  a  rail- 
way mortgage  attaches  only  to  such  property 
as  the  company  owns,  or  may  thereafter  ac- 
quire, subject  to  any  liens  under  which  it 
comes  into  the  possession  of  the  company. 
United  States  ▼.  New  Orleant  Railroad,  79  U.S. 
12  Wall.  862  [20:4841.  If,  however,  the  prop- 
erty, though  nominally  leased  by  the  railway 
company,  was  acquired  under  an  arrangement 
which  amounted  in  law  to  a  purchase  by  it, 

[553]  we  know  of  no  rule  of  law  which  will  estop 
the  mortgagee  or  a  purchaser  at  a  foreclosure 
sale  from  insisting  that  the  railway  thereby 
acquired  the  title  to  the  property,  and  that  it 
had  become  subject  to  the  lien  of  the  mort- 
gage— in  other  words,  the  mortgagee  is  not 
bound  by  the  construction  put  upon  the  con- 
tract by  the  mortgagor.  Indeed,  it  is  not  the 
railway  so  much  as  the  mortgagee,  whose 
rights  are  impaired  by  a  transacuon  of  this 
kiod;  and.  if  the  latter  cannot  take  advaDta^ 
of  its  illegality,  it  is  probable  that  no  one  else 
would,  since  the  railway  is  represeoted  by  di- 
rectors who  are  charged  with  being  parties  to 
the  scheme.  It  would  be  a  strange  anomaly 
if  the  very  parties  against  whom  the  alleged 
device  was  directed  were  estopped  to  take  ad- 
vantage of  it  by  the  acts  of  a  corporation  rep- 
resented and  controlled  by  directors  who  were 
themselves  parties  to  it.  The  ^t  of  the  com- 
plaint in  this  case  1b  that  it  is  their  property 
which  the  petitioner  is  seeking  to  recover;  that 
the  title  to  it  became,  vested  in  the  railway 
company  by  its  purchase,  and  that  they  have 
legally  succeedea  to  the  rights  of  the  com- 
pany. 

The  history  of  this  case  properly  begins  with 
a  contract  made  on  December  8, 1879,  between 
a  syndicate  known  as  the  |8,000,000  pool, 
through  its  committee,  composed  of  three 
prominent  capitalists,  and  the  firm  of  Brown, 
Howard  &  CJo.,  who  were  also  member"  of  the 
syndicate,  wherein  the  firm  agreed  to  purchase 
two  lines  of  railway,  and  to  organize  a  new 
company  under  the  name  of  the  Ohio  Central 
Railway  Company,  with  a  capital  stock  of 
$4,000,000,  which  was  to  be  delivered  to  the 
syndicate,  to  proceed  and  complete  the  road,  and 
to  purchase  at  the  lowest  cost  $560,000  worth 
of  equipment  and  place  it  on  the  line,  free 
from  liens  or  charges.  They  further  agreed 
to  procure  the  issue  of  $8,000,000  of  first 
mortgapre  bonds,  and  also  $8,000,000  of  income 
bonds,  secured  by  a  mortgage  upon  the  same 
property,  inferior  only  to  the  first  mortgage. 
These  bonds  were  placed  in  the  Metropolitan 
National  Bank  of  New  York,  for  delivery  to 
the  subscribers  to  the  $8,000,000  pool  repre- 
_    - ,      sented  by  the  syndicate,  as  their  assessments 

I.004  ^gfg  paid,  Xn  consideration  of  this,  the  syndi- 
cate agreed  to  pay  the  firm  $8,000,000  in  cash. 
Brown.  Howard  &  Co.  proceeded  to  organize 
the  company  under  this  contract,  received 
from  the  syndicate  the  $8,000,000,  and  turned 
over  to  them  the  ten  millions  of  stock  and 
bonds,  which  were  distributed  among  the 
members  of  the  syndicate  in  proportion  to 
their  subscriptions  to  the  pool.  This  first 
mortgage  provided  for  was  executed  January 
1.  1880,  and  was  signed  by  the  president  and 
secretary  of  the  company.    Brown,  Howard 
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&  Co.,  however,  never  fdmislied  tbe  $SW^08I 
of  equipment  provided  for  in  their  cnemct, 
but,  it  seems,  by  subsequent  agxeemeat  viu 
the  pool  or  syndicate  committee,  tbej  wcse  re- 
leased from  their  obligatioo  to  finish  the 
equipment,  and  instead  of  it  were  requirwa  to 
make  further  expenditures  on  the  raflway 
property,  which  were  said  Xo  have  cxteeded 
the  $560,000,  the  firm  accepting  the  Botes  of 
the  railway  company  for  the  exceaa. 

On  Julv  7,  1880.  the  presidmt  of  the  Ota» 
Central  Kailroad  Company,  actio/r  ia  hn  ra- 
pacity as  president,   ordered  of  the  Brocks 
Locomotive  Works  of  Dunkirk  five  Sooooo- 
tives,  to  be  delivered  in  December,  19!^.  aod 
January,  1881.    On  July  10  be  ordered  five 
others,  and  on  August  28  four  others.    Thne 
were  all  ordered  for  the  railroad  ooooaEr. 
On  August  20  the  first  lease,  known  as  Leur 
A,  was  executed  between  McGourkey  asd  tW 
railroad  company.     By  thi^  uutrumect  the 
railroad  company  agreed  to  hire  of  the  peti- 
tioner, as  trustee,  and  be  agreed  to  lease.  601 
coal  cars  and  14  locomotives  for  the  period  o# 
ten  years  from  the  date  of  the  deKvery  of  ti* 
same  to  the  c  "tmpan  v,  the  com  paoy  agreeiB^  lo 
pay  him  as  rent  $100,000  on  the  definry 
thereof,  and  in  addition  thereto  $40,001  pff 
year,  with  interest  thereon  at  8  per crat:  la  cmi 
of  default  in  the  payment  of  aoy  inrsllfat 
of  interest,  the  lessor  reaerved  the  right  of  la 
tering  upon  the  premises  of  the 
removing  any  of  the  locomoCfves  aad 


selling  them  at  public  or  private  sale,  aad  a»* 
plying  the  proceeds  upon  any  and  aD  \mM- 
ments  of  rent  or  interest  theieoo,  not  themo- 
fore  paid,  for  such  cars,  for  the  whc^  of  wK 
term,  whether  said  instalments  had  then  bDn 
due  or,  not,  and  if  there  should  prove  a  i 
after  paying  such  rent,  interest,  aad 
the  same  should  be  paid  to  the  cooapaay,  te 
if  there  should  be  any  deficit,  the  oonpsn 
should  be  liable  to  pav  the  same  upoa  deaaaC  ^ 
The  company  was  to  keep  the  property  ia  fouk  * 
repair,  and  keep  the  name,  number,  aad  phit 
or  other  marks,  to  wit:  **Ohio  Ceatnl  Qm 
Trust"  or  "O.  C.  C.  T."  fixed  aod  rettMd 
upon  each  of  the  cars  and  locomottvea  for  ikt 
purpose  of  making  the  owoenhip  pebbeh 
known;  also  to  keep  all  property  laaan 
against  fire,  loss  payable  to  the  trotiee,  sad  m 
replace  anv  cars  or  locomotives  km  bf  Ut, 
Schedule  A,  referred  to  in  the  lease,  wm  asi 
actually  annexed  until  Fetmiary  St.  IdSl  Tkt 
14  locomotives  were  ordered,  aa  ahoire  «a*<4 
by  the  president  of  the  company,  aad  am  id 
"Ohio  Central  C.  T.."  and  numbered  fxom  Xi 
to  80,  inclusive.  The  800  ooal  cars  ««r  iha 
marked  in  the  same  manner. 

Mr.  McQourkey,  who,  by  this  and 
similar  instruments,  assumed  to  owa 
lease  to  the  railroad  company  this  larye  \ 
of  rolling  stock,  was  not  a  maoufactanr  tf 
dealer  in  locomotives  or  cars:  he  was  act  i  ra* 
ident  of  Ohio,  nor  engaged  in  the  raflraid 
business,  and.  so  far  as  appears,  never  aav  tkt 
property,  at  least  until  after  it  west  iato  ^ 
session  of  the  receiver,  nor  knew  of  the  eta- 
tracU  which  were  made  for  its  ptirchaar.    Bs 
was  the  cashier  of  the  Metropohtao  Xasioasi 
Bank  of  New  York,  the  corre$poD«Seo*  Imak^ 
the  Commercial  National  Bank  of  CW^vteA 
of  which  the  president  of  the  railrv^d  c^Mrirs*^ 
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'was  also  president.  He  bad  very  little  knowl- 
edge as  to  the  origin  of  the  car  trusts,  which 
he  represented,  and  knew  yery  little  about  the 
arrangements  which  were  made  for  paying  in 
and  paying  oat  the  money;  he  says  the  under- 
standiDg  was  that  he  was  to  have  little  or  no 
trouble  in  regard  to  the  details;  "that  B.  Q. 
liitcbell,  who  is  present  here,  and  who  is 
connected  with  the  bank,  was  to  take  charge 
of  that  part.  ...  I  mentioned  to  him  [the 
preaidentl  that  I  was  made  trustee  of  this  car 
trust,  ana  I  was  sorry.  He  said  Mr.  Mitchell 
"will  attend  to  the  details,  and  it  will  not  give 
you  much  trouble."  Beyond  taking  the  re- 
ceipts for  the  cars  from  the  road,  signing  the 
■ubseriptibn  certificates,  acd  indorsing  the 
payments,  he  appears  to  have  had  notbvne  to 
do  with  the  transaction.  In  short,  Mr. 
McQourkey  was  a  mere  figurehead.  Mr. 
Mitchell,  wbo  attended  to  the  details,  was 
■ecretary  of  the  railroad  company  and  a  clerk 
in  the  Metropolitan  National  Bank;  he  hau  no 
more  than  Mr.  McQourkey  to  do  with  ordering 
the  cars,  but  attended  to  the  finances  of  the 
trust  The  names  of  the  subscri bers  to  the  trust 
were  given  to  him  by  three  persons,  who  were 
all  directors  of  the  road.  They  instructed 
him  to  make  a  subscription  certificate,  which 
would  be  signed  by  the  bank  as  fiscal  agent, 
certifying  that  the  holders  would  be  entitled  to 
so  many  thousand  dollars  of  car  trust  certifi- 
cates when  the  several  instalments  were  in- 
dorsed as  paid  in  full.  The  subscription  cer- 
tificates were  signed  bv  the  cashier,  or  stamped 
by  him  as  paid  for  tLe  cashier.  The  money 
received  was  credited  to  an  account  called  the 
''Equipment  account  of  the  Ohio  Central  Rail- 
road" m  the  Metropolitan  National  Bank,  and 
was  paid  out  to  the  president  of  the  road,  wbo 
had  charge  of  buying  the  equipment,  by 
transferring  it  to  the  account  of  the  Commer- 
cial National  Bank  of  Cleveland,  of  which  he 
was  also  president;  also  by  paying  equipment 
notes  issued  by  the  equipment  company,  so 
called,  which  were  inaorsed  individually  by 
the  president  and  one  of  the  directors.  Mr. 
Mitchell  further  says:  "When  these  instal- 
ments were  all  paid  on  the  subscription  certifi- 
cates, and  a  certificate  from  the  general  man- 
ager of  the  road  with  a  schedule  of  the 
numbers  and  marks  of  the  equipment  under 
the  several  trusts  which  were  on  the  road  was 
returned  to  me,  I  turned  them  over  to  Mr. 
McGourkey  and  he  certified  to  the  car  trust 
certificates.  These  certificates  I  turned  over 
to  the  several  subscribers,  as  appeared  on  niy 
record,  canceling  their  subscription  certifi- 
cates as  they  surrendered  them."  It  appears 
from  the  testimony  of  the  president  that  the 
men  who  furnished  the  money  to  purchase  this 
equipment  were  most  of  them  mterested  in 
the  orsanization  of  the  company;  that  it  was 
all  paid  in  New  York,  except  $50,000,  which 
he  subscribed  himself;  that  the  contracts  were 
all  made  by  him,  or  by  his  authority;  that  the 
moneys  were  received  from  the  Metropolitan 
National  Bank  and  credited  upon  the  books  of 
the  Commercial  National  Bank  to  the  Onio 
Central  Railroad  Company,  without  distin- 
guishing those  moneys  from  others  that  were 
creditedf  to  the  same  company;  and  that  no 
separate  accounts  were  kept  with  the  car 
trusts.    This  account  was  drawn  upon  from 
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time  to  time  for  the  general  pnrposes  of  the 
company,  as  well  as  for  the  payment  of  the 
rolling  stock  covered  by  the  leases  fn  question. 

Mr.  Mitchell,  who  appears  to  have  been 
more  familiar  with  these  car  trust  certificates 
than  anyoi^e,  except  possibly  the  president  of 
the  company,  says  that  the  same  persons  who 
controlled  the  subscriptions  for  the  $3,000,00(^ 
pool,  also,  to  a  certain  extent,  controlled  the 
subscriptions  for  the  equipment.  * 'There  were 
other  subscribers,  but  they  controlled  the 
matter."  And  again:  ''There  were  different 
subscribers  for  the  equipment  to  what  there 
were  for  the  main  line,  although  many  of  them 
were  the  same."  Again,  in  answer  to  the 
question  who  constituted  the  Ohio  Central 
Car  Trust,  he  mentioned  the  names  of  several 
gentlemen,  all  of  whom  were  directors  or 
connected  with  the  organization  of  the  road. 
Mr.  Martin,  himself  a  director,  states:  "I 
myself  held  about  in  the  neighborhood  of 
$150,000;  Mr.  Lyman,  A.  A.  Low  &  Bros,  had, 
I  think,  about  the  same  amount,  and  Mr. 
Lyman  would  naturally  speak  for  his  friend 
A.  M.  White.  I  think  he  was  in  the  pool  for 
about  $150,000."  It  is  true  that  another  di- 
rector states:  '*The  names  of  the  various  sub- 
scribers I  do  not  recollect,  but  may  sav  in  a 
general  way  that  they  were  a  different  class  of 
persons  from  those  who  subscribed  to  the 
svndicate,  or  held  the  stock  or  bonds  of  the 
Ohio  Central  Railway  Company."  But  he 
does  not  seem  to  have  had  that  acquaintance 
with  the  details  of  the  transaction  which  the 
other  witnesses  had,  and  his  testimony  is  out- 
weighed in  that  particular. 

The  car  trust  associations  were  not  corpora- 
tions or  partnerships,  nor  legal  entities  of  anv 
description,  but  were  simply  car  trusts  certifi- 
cates in  the  hands  of  various  persons,  who  were 
represented  by  the  petitioner  Mc€lourkey. 
The  14  locomotives  included  in  the  schedule 
attached  to  the  Lease  A  were  those  which  had 
been  ordered  by  the  president  of  the  railroad, 
before  the  organization  i)f  the  first  car  trust, 
and  were  all  delivered  between  December  20, 
1880,  and  Februajy  10, 1881,  billed  to  the  Ohio 
Central  Railroad  Company,  and  paid  for  by 
drafts  drawn  by  Q.  Q.  Haciley,  general  mana- 
ger, upon  H.  G.  Eells,  assistant  treasurer  of 
the  company  at  Cleveland.  Of  the  800  coal 
cars,  606  appear  to  have  been  purchased  of  the 
Lafayette  Car  Works,  and  paid  for  by  the  rail- 
road company.  These  606  cars  were  mostly 
received  by  the  company  during  the  fall  of 
1880.  The  remaining  194  coal  cars  were  con- 
structed by  the  Peninsular  Car  Works  of  De- 
troit under  a  contract  made  by  Mr.  Hadley, 
general  stjperintendent,  in  the  name  of  the 
Ohio  Central  Railroad  Company:  and  they 
were  paid  for  by  the  railroad  company  by 
drafts  drawn  by  Mr.  Andrews,  the  assistant 
treasurer  at  Toledo,  where  the  cars  were  turned 
over  to  the  company.  These  locomotives  an4 
cars  were  by  direction  of  Mr.  Hadley,  the  eren* 
eral  manager,  marked  in  large  letters  *'  Ohio 
Central,"  and  in  small  letters  "  Ohio  Central 
C.  T.,"  either  placed  upon  a  small  plate  so  as 
to  be  removed  easily,  or  upon  the  end  of  the 
sill  of  the  coal  cars. 

Lease  B  No.  1  was  executed  March  1, 1881, 
and  is  not  substantially  different  from  Lease 
A  in  its  general  provisions.    Both  provide  for 
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the  leasing  of  equipment  not  then  in  existence, 
according  to  a  schedule  sahseqaently  attached. 
By  this  instrument,  petitioner  assumed  to  lease 
certain  coal  cars  for  thirteen  years  from  the 
date  of  delivery  of  the  cars  to  the  company; 
"said  coal  cars  to  be  deliyered  as  per  the  con- 
tract of  the  said  Georee  J.  McGourkey  with 
the  said  makers,  and  it  is  understood  that  the 
said  €korge  J.  McGourkey  shall  in  no  way  be 
liable  for  any  delay  that  may  arise  in  the  de- 
livery of  the  said  cars  by  the  said  makers. 
And  the  said  railroad  company  may,  for  con- 
venience, make  the  contract  direct  with  said 
makers.'^  There  was  to  be  paid  as  rental 
$80,000  on  the  first  day  of  September  in  each 
year  for  ten  years,  with  interest  at  8  per  cent, 
at  the  Metropolitan  National  Bank,  the  said 
yearly  instalments  being  evidenced  by  800  ob- 
ligations of  $1,000  each,  of  the  Ohio  Central 
I&ilroad  Company ,maturing  at  different  times, 
with  interest  coupons  attached.    There  was  a 

Srovision  that,  in  a  case  of  default  in  payment, 
[cGk>urk^  should  have  the  right  to  take  pos- 
session ancl  remove  all  rolling  stock  and  sell 
the  same,  "together  with  thirty  thousand  shares 
(559]  of  $100  each  of  the  capital  stock  of  the  Ohio 
Central  CoBd  Company,  pledged  by  said  lessees 
as  security  for  the  performance  of  said  con- 
tract, and  the  payment  of  the  principal  and  in- 
terest of  the  said  rental  certificates,  at  public 
or  private  sale."  There  were  other  provisions 
similar  to  thoee  contained  in  Lease  A,  concern- 
ing the  payment  of  the  surplus  to  the  railroad 
company,  its  liability  for  any  deficit,  and  its 
obligation  to  fix  and  retain  upon  each  of  the 
cars  the  words  "Ohio  Central  Car  Trust,"  or 
the  initials,  to  wit,  "O.  C.  C.  T.,"  for  the  pur- 
pose of  making  their  ownership  known,  etc 
There  was  a  further  provision  that  in  case  all 
payments  were  promptly  made  the  coal  cars 
should  become  the  absolute  property  of  the  raU- 
road  company,  and  the  trustee  should  make 
conveyance  thereof  on  demand.  The  schedule, 
which  was  not  annexed  to  this  lease  until  De- 
cember 9,  1881,  covered  1,400  cars,  1,000  of 
which  were  constructed  under  contracts  made 
by  Mr.  Hadley,  general  manager  of  the  Ohio 
Ceotral  Railroad  Company,  with  the  Penin- 
sular Car  Works  of  Detroit,  on  January  8. 
1881,  two  months  before  the  lease  was  executed. 
The  manager  of  the  Peninsular  Car  Works 
testified  that  the  contracts  were  the  result  of 
personal  conferences  with  some  of  the  railroad 
managers,  in  which  it  was  mentioned  that  these 
cars  were  for  the  car  trust  association,  and 
that  directions  were  given  to  stencil  the  cars  in 
such  manner  as  to  show  that  they  belonged  to 
a  car  trust  association '  Ten  of  these  cars  were 
delivered  to  the  company  ^fore  the  lease  was 
executed,  and  the  residue  after  the  date  of  the 
lease.  They  all  went  into  possession  of  the 
railroad  company  between  February  26  and 
the  early  fall  of  1881.  They  were  paid  for  by 
•drafts  drawn  by  the  auditor  of  the  company 
upon  H.  P.  Eells,  assistant  treasurer,  presum- 
abljr  out  of  the  moneys  transferred  from  the 
equipment  account  in  the  Metropolitan  Na- 
tional Bank  of  New  York  to  the  Commercial 
National  Bank  of  Cleveland.  Two  hundred 
and  fifty  of  these  cars  were  built  by  the  Michi- 
gan Car  Company  under  a  contract  madewith 
the  railroad  coinpany  by  correspondence  during 
the  month  of  December,  1880,  delivery  to  be 
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made  during  the  roooths  of  April, 
June.  1881.  On  Febroarr  1,  1881,  Mr.  Had 
ley,  the  general  manager,  mstmcted  the  boSd- 
ers  by  letter  to  number  the  cart,  and  to  leter 
them  "Ohio  Central"  in  lam  letten^mad^'Obio 
Central  C.  T."  in  small  Otters  on  aide  mSL 
They  were  to  be  delivered  after  the  dmte  of  tte 
Lease  B 1,  and  they  were  all  paid  for  n  the 
same  manner  as  the  other  one  fhonwrt  em. 
The  remaining  one  hundred  and  %Stf  d  tktm 
cars  were  built  under  a  contract  or  the  rafl- 
road  company  with  the  PaiiosalarOBr  Wodki, 
entered  into  on  Febmaiy  11»  1881,  an' 
deliyered  in  November,  1881,  after  the 
tion  of  the  lense,  and  were  paid  for  }a  thei 
manner.  While  no  instniciioiis  appearto 
been  given  as  to  numbering  or  ^etXtsAag 
cars,  the  testimony  indicates  that  the  aaa 
icy  was  pursued  as  before. 

Lease  B  No.  2  was  executed  MacrA  1,  I8B!l, 
and  covered  2,500  coal  cars,  inchidiBg  tht 
1,400  described  in  Lease  B  No.  1, 340  box  can 
and  18  locomotives,  according  toaacbedokaa- 
nexed  to  the  lease,  the  date  of  which  is  doc 
given.  The  railroad  agreed  to  pay  aa 
therefor  $180,000  on  the  first  day  of 
each  year,  from  1885  to  1894,  with 
thereon  at  8  per  cent  per  annum,  payable  ^ 
annually  on  the  first  day  of  March  aad  Scp^ 
tember  during  each  and  every  year  doriQe  the 
term  of  twelve  years,  with  the  same  ri^gat  m 
take  possession  and  sell  as  contained  ■  tht 
prior  leases.  The  eighth  paragraph  of  thh 
lease  provided  that  the  railroad  ahoald  *  j 
dence  by  lithographed  certificates  or 
tions  the  several  annual  payments  for 
hereunder  due  at  the  time  of  the 
said  payments,  as  provided  in  thia 
and  having  attached  thereto  interest 
etc., 'such  certificates  or  obtigatioiia  to  heda* 
livered  tr*  McQourkey  rro  rata  as  the  roCiaf 
stock  was  delivered  to  the  railroad .  Thcf«  «ai 
a  further  provision  for  the  rolling  i 
ing  the  alwolute  property  of  the  railroad 
the  payment  of  the  instalments  and  iaferaL 
It  also  recited  that  the  Ohio  Central  Goal  ^ 
pany  had  executed  contemp(»aneo«aiy  a 
gage  of  $1,000,000  upon  its  coal  properly  m 
additional  security  for  the  payment  off  the  or 
trust  certificates  provided  for,  which  wm  ac> 
oepted  for  a  down  payment  upon  said  eq«i»* 
ment  There  was  a  further  oroviaioQ  that  an- 
ficient  of  these  car  trust  certificates  to  take 
aLd  replace  the  prior  car  tniat 
the  company,  amounting  to  f600.000. 
be  used  by  McOonrkey,  and  the 
trust  agreements  were  to  be  canceled,  and  the 
equipment  covered  thereby  released  wdc 
agreement;  but  if  the  holders  of  the  aaid 
certificates  failed  or  refused  to  mi  ~ 
the  railroad  was  only  to  issne  $1.300,9l#^«tf 
certificates  thereunder.  If  a  portion  of 
holders  of  the  prior  certificates  ciccled  id 
change  them  for  oeriiflcatea  issued 
then  to  such  extent  the  company  woold 
certificates  thereunder  in  adoitioo  to  nid  $1. 
200,000,  it  beinflr  the  intent  to  mainuia 

gregate  of  $1,800,000  in  car  ti 
sued.    The  1,100  cars  mentioned  in  this 
which  were  in  addition  to  tlie  1,400 
in  Lease  B  Na  1,  were  mamrfactmed 
contract  with  the  Peninsular  Chr  Works  of 
Detroit,  dated  October  22, 1881,  and  wen  la 
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be  delivered  Id  Toledo  during  the  following 
winter.  Subsequently  to  the  making  of  this 
contract,  and  on  November  25,  it  was  modified 
by  releasing  the  railroad  company,  and  substi- 
tuting the  Ohio  Central  Car  Trust  Association, 
Series  B,  in  its  place.  Provision  was  also 
made  for  payment  at  the  option  of  the  trust 
association  in  cash  on  delivery  of  lots  of  one 
faiindi«d  cars  each,  or  in  the  paper  of  the  asso- 
ciation, indorsed  by  two  directors  of  the  road. 
Xliia  modification  of  the  agreement  was  signed 
l>y  the  railroad  company,  by  its  president,  and 
niso  by  Mc€k)urkey,  as  trustee,  by  D.  P.  Eells. 
T'liese  cars  were  paid  for  by  notes  of  the  Ohio 
Oentral  Car  Trust  Assodation,  Series  B,  signed 
l>y  G.  O.  Hadley,  general  manager,  and  in- 
dorsed loj  the  same  two  directors.  All  of  these 
l«lO0  cars  were  delivered  before  the  first  of 
March,  1882;  the  date  of  the  lease,  except  110, 
-v^'lilcb  were  delivered  ^afterwards;  and  forty  of 
the  three  hundred  and  forty  box  cars  were  de- 
1  i  vcred  on  January  26, 1882.  These  cars  were 
tUus  contracted  to  be  built  by  the  car  trust  as- 
sociation, and  there  seems  to  be  no  reason  for 
supposing  that  the  railroad  company  paid  any- 
tbine  for  their  purchase. 

Of  the  thirteen  engines,  eight  were  built  by 
the  Brooks  Locomotive  Works  of  Dunkirk, 
N".  Y..  under  like  contracts  as  were  made  with 
i  he  Hichigan  Car  Company  and  the  Peninsular 
Oar  Company     The  locomotive  works  were 
instructed  to  mark  five  of  them  *'  Ohio  Central 
Car  Trust,  Series  B."    Three  more  were  or- 
dered on  December  15,  1881,  and  on  the  fol- 
lowing day  the  prudent  of  the  railroad  wrote 
the  secretary  of  the  company  that  he  had  in- 
advertently ffiven  the  order  as  president  of  the 
Ohio  Central  Railroad  Company:  that  the  en* 
^nea  were  for  the  Car  Trust,  Ohio  Central 
Kailroad,  Series  B.    The  remaining  five  of  the 
thirteen,  and  the  locomotive  Bucvrus,  were 
built  by  the  Ohio  Central  Railroad  Company 
io  its  shops  at  Bucvrus,  for  the  Ohio  Central 
Csr  Trust,  Series  B,  and  were  paid  for  by 
moneys  furnished  by  Mitchell,  and  charged  to 
tfie  equipment  fund  of  the  Ohio  Centnu  Rail- 
road Company  upon  the  books  of  the  Metro- 
politan National  Bank.    The  evidence  suffi- 
ciently  indicates  that  these  engines  were  built 
under  the  agreement  with  the  Ohio  Central 
Oar  TruBt  Assodation,  No.  2,  represented  by 
McGourkey  as  trustee,  by  which  the  railroad 
company  was  to  build  them  at  its  shops,  and  to 
identify  them  as  belonging  to  the  car  trust  by 

?  roper  labels,  and  were  psud  for  out  of  money 
umished  bv  the  car  trust  certificates,  repre- 
sented by  Mc€k>urkey. 

The  840  box  cars  were  delivered  to  the  rail- 
road prior  to  June  7, 18^.  Forty  of  them  ap- 
pear to  have  been  in  the  possession  of  the  com- 
pany before  the  date  of  the  lease  of  March  1. 
It  does  not  appear  from  the  testimony  how  or 
from  whom  they  were  acquired  by  the  railroad 
company,  nor  how  nor  out  of  what  fund  they 
were  to  be  paid  for. 

In  relation  to  this  rolling  stock,  the  presi- 
•dent  testifies  that  the  understanding  was  that 
the  railroad  company  expected  to  own  this 
•equipment,  when  all  the  car  trust  certificates 
were  paid,  as  the  company  had  agreed  to  pav; 
that  they  had,  therefore,  a  large  interest  In 
getting  the  boit  contracts  they  could  for  the 
purchase  of  the  equipment;  that  he  made  all 


the  contracts  himself  for  such  equipment,  or 
authorized  Mr.  Hadley  to  make  them,  under 
the  stipulation  in  the  leases  that  the  railroad 
company  might  make  the  contracts  direct  with 
the  makers.  It  is  somewhat  difficult  to  see 
how  the  president  could  have  acted  as  the 
arent  of  the  car  trust  certificate  holders,  or  of 
McGk>urkey,  in  making  the  contracts  for  this 
rolling  stock,  inasmuch  as  the  greater  portion  r^a-i 
of  these  contracts  were  entered  mto  before  the  L«>®»J 
associations  were  formed,  Uie  leases  executed, 
or  the  certificates  issued. 

The  facts  of  this  case,  then,  briefly  stated  are 
as  follows:  A  svndicate  of  capitalists  known 
as  the  three  million  dollar  pool  contracted 
with  Brown,  Howard  &  Co.  for  the  purchase 
of  certain  lines  of  railroad  for  the  purpose  of 
organizing  the  Ohio  Central  Railroad  Com- 
pany. They  raised  three  million  dollars  in 
cash,  paid  it  to  Brown.  Howard  &  Co.,  and  in 
return  received  four  millions  in  stock  and  three 
millions  in  first  mortgage  bonds,  and  three 
millions  of  income  boncS,  a  total  of  ten  mil- 
lions in  stock  and  securitiei.  which  were  dis- 
tributed amon^  the  members  of  the  syndicate 
according  to  their  subscriptions.''  In  further 
consideration  of  the  three  million  dollars  in 
cash.  Brown,  Howard  &  Ca  ad  *eed  to  com- 
plete and  organize  the  road  and  furnish  it  with 
1560.000  of  rolling  stock.  The  latter  pro- 
vision was  never  complied  with,  though  it  is 
said  they  expended  that  amount  for  the  ben- 
efit of  the  road.  It  docs  not  satisfactorily 
appear  what  the  actual  value  was  of  the  ten 
millions  in  stock  and  securities  turned  over  to 
the  syndicate,  although,  in  the  opinion  of  the 
court  below,  it  is  said  that  they  were  "at  the 
date  of  issuance,  or  very  soon  thereafter,  worth 
in  the  market  largelv  more  by  several  millions 
than  the  sum  of  ^,000,000  paid  out  therefor." 
If  the  law  were  complied  with,  the  four  mil- 
lions of  stock  should  have  been  represented  by 
money  or  property  to  that  amount,  and  if  the 
market  value  of  this  stock  were  merely  nom- 
inal it  is  probably  because  little,  if  anythinr, 
was  ever  paid  upon  it,  and  it  was  used  merely 
as  a  method  of  retaining  control  of  the  corpo- 
ration. It  is  safe  to  sav  that  if  the  stock  had 
been  actually  paid  up  in  money  or  property, 
and  the  money  raised  bv  the  bonds  had  been 
applied  to  the  construction  and  equipment  of 
the  road,  these  securities  would  have  been 
worth  far  more  than  the  three  millions  of  dol- 
lars that  were  paid  for  them,  and  the  device  of 
borrowing  money  upon  car  trust  certificates 
might  not  have  t>een  necessarv.  Evidently  the 
syndicate  took  this  stock  without  recognition  . 
of  any  obligalion  imposed  upon  them  by  their 
subscriptions  to  the  same,  but  looked  upon 
it  simply  as  a  voting  power  in  stockholders' 
meetings,  and  as  a  means  of  retaining  control 
of  the  corporation.  Finding  that  the  road 
was  in  need  of  further  equipment,  and  assum-  [5MJ 
ing  that  there  was  no  other  way  of  providing 
the  money  for  that  purpose,  they  proceeded  to 
purchase  rolling  stock  lu  the  name  of  the  road 
and  to  raise  money  by  certificates  issued  to 
subscribers  of  an  equipment  fund.  Had  the 
directors  of  Uie  road  made  a  bona  fide  airaagje- 
ment  with  the  manufacturers  to  lease  a  certain 
amount  of  rolling  stock  for  their  equipment  of 
this  road,  there  could  be  no  doubt  of  the  pro- 
priety of  their  action,  though  the  arrangement 
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bad  ooDtemplated  aa  ultimate  purchase  by  the 
railroad. 

The  vice  of  this  arrangement,  however,  con- 
sisted in  the  fact  that  toe  directors  were,  so 
far  as  it  appears,  the  subscribers  to  most  if  not 
all.tbese  certificates,  and  had  complete  control 
of  the  purchase  of  the  stock;  and  the  monej 
realized  from  them,  though  kept  in  a  separate 
account  in  the  Metropolitan  Bank,  was  mixed 
with  the  other  moneys  of  the  railroad  company 
on  the  books  of  Uie  Commercial  Bank  at 
Cleveland;  that  the  rolling  stock  in  question 
was  purchAsed  in  the  name  of  the  road  largely 
before  the  leases  were  made,  and  was  paid  for 
out  of  the  money  of  the  road  thus  deposited 
with  the  Commercial  Bank;  and  so  far  from 
it  appearing  that  the  money  raised  upon  these 
certificates  went  solely  to  the  purchase  of  this 
rolling  stock,  it  appears  afiSrmatively  by  the 
minutes  of  a  directors'  meeting  held  at  New 
York  March  1,  1882.  that  the  company  was 
indebted  to  the  bank  in  the  sum  of  $400,000, 
for  a  portion  of  which  the  president  and  one 
director  were  indorsers.  an  indebtedness  cre- 
ated for  the  purpose  of  raising  money  for 
equipment  and  other  purpoies;  that  $1,200,000 
of  car  trust  certificates  were  pledged  to  the 
bank  as  security  for  this  indebt^lness.  and 
that  the  president  and  treasurer  were  author- 
ized to  liquidate  the  same  out  of  the  said  cer- 
tificates and  their  proceeds.  How  much  of 
this  indebtedness  was  incurred  for  equipment 
purposes  was  left  entirelv  uncertain. 

It  also  appears  from  the  testin^ony  of  one  of 
the  directors  that  the  estimated  cost  of  the 
equipment  for  which  these  $1,200,000  of  cer- 
« tmcates  were  issued  was  but  $8(^,000,  and 
[S65]      ^^^  ^^®  remaining  $860,000  was  to  be  ex- 
pended by  the  com  pan  v  at  its  pleasure. 

The  directors  of  this  road  were  evidently 
actiiiff  in  two  inconsistent  capacities.  As  direct- 
ors, tney  were  bound  to  watch  and  protect 
the  interests  of  the  road  and  obtain  the  rolling 
stock  upon  the  most  advantageous  terms.  As 
holders  of  the  car  trust  certificates,  or  repre- 
sentatives of  such  holders,  it  was  to  their 
interest  to  lease  the  same  at  the  bc»t  possible 
rate,  and  to  make  sure  that  as  directors  this 
rolling  stock  should  never  become  their  prop- 
erty except  at  the  highest  price.  In  other 
words,  they  were  both  buyers  and  sellers,  or 
lessors  and  lessees  of  the  same  property. 

No  principle  of  law  is  better  settled  than 
that  any  arrangement  by  which  directors  of  a 
corporation  become  interested  adversely  to 
such  corporation  in  contracts  with  it,  or  organ- 
ize or  take  stock  in  companies  or  associations 
for  the  purpose  of  entering  into  contracts  with 
the  corporation,  or  become  parties  to  any 
undertaking  to  secure  to  themselves  a  sbare  in 
the  profits  of  any  transactions  to  which  the 
corporation  is  also  a  party,  will  be  looked  upon 
with  suspicion.  A  leading  case  upon  this  sub- 
ject is  that  of  Wardell  v.  Union  Pae,  R  Co,, 
108  U.  S.  651  [26:  609],  wherein  a  committee 
of  the  board  of  directors  of  a  railway  company 
entered  into  a  contract  with  a  coal  company, 
the  stock  of  which  was  largely  ownra  by 
directors  of  the  railway  company.  The  con- 
tract was  held  to  be  a  fraud  upon  the  latter. 
It  was  said  by  the  court  in  this  case  that 
"all  arrangements  by  directors  of  a  railway 
company  to  necwre  an  undue  advantage  to 
1000 


themselves  at  its  expense,  try  the  foraaiiaB  if 
a  new  company  as  an  aiudlwry  to  the  ongnsl 
one,  with  an  understanding  thmt  thej,  or  wmt 
of  them,  shall  take  atock  In  ft,  and  tka  Am 
valuable  contracts  shall  be  giTen  to  it,  ia  tkt 
profits  of  which  they,  as  atockboktefi  la  the 
new  company,  are  to  share,  are  ao  maj  as- 
lawful  devices  to  enrich  tbemaelvei  to  the  detri- 
ment of  the  stockholders  and  ciediux9  oC  ifcf 
original  companv,  and   will    be 
whenever  properly  brougbt  brfoce  the 
for  consideration.*    A  sonaewbal  simikr 
was  that  of  Oilman,  C.  db  8.  R.  O.  v.  JC^ 
77  ni.  426,  in  which  it  was  held  to  be  ■&'•« 
ful  for  directors  of  a  railroad  oompaay  id  fc»> 
come  members  of  a  company  with  whick  they 
have  made  a  contract  to  buOd  and  equip  tte 
road,  and  that,  in  such  case,  the  stockboidess 
might  at  their  election  ratify  ibe  act,  and  mam 
upon  the  profits  of  the  contract,  or  djasfiia  a 
in  toto.    See  also  Whdpdale  t.  Cootm^  1  TeL 
8r.  8;  Drury  v.  Cro$$,  74  U.  a  7   WtB.  W 
[19:40];    Fork  BuHdingM  Oo.  t.  Mt&tnk^l 
Patton,  878;  Hoffman  Steam  Coal  Ck,  v.  Op» 
berland  Coal  db  7.  Co.  16  Md.  456;  OnieH^^ 
Coal  dt  L  Co.  V.  Sherman.  30  Barb.  5»;  J3«^ 
deen  R  Co.  v.  Blaikie,  1  McQ.  H.  L.  Ch.  «1; 
People  V.  Overtfssel  Township  Board,  11  Mkk 
222;    Flint  db  P.   M.   R.    Cb.    t.    Awf.  M 
Mich.  477. 

A  contract  of  this  kind  is  clearly  vnidaUral 
the  election  of  the  corporation;  and  vliea  nch 
corporation  is  represented  fay  ibe  diiecaaa 
against  whom  the  impntatioD  is  made,  isd  tte 
scheme  was  in  reality  directed  aftainst  the  botv 
gagees,  and  had  for  its  very  ob^ct  the  ini;a0^ 
ment  of  their  security  by  tbe  witbdravii  <i 
the  propertv  purchased  from  tbe  Hen  of  tftcr 
mortgage,  it  would  be  manifestlr  mjoa  m 
deny  their  competencv  to  impettdi  the  tna»- 
action.  The  principle  itsdf  woohl  be  of  ■• 
value  if  the  very  party  whose  rights  were 
ficed  were  denied  the  benefit  of  it 

In  fine,  we  are  of  opinion  that  this 
action  should  be  adjudged  to  be  in  la^ 
appeared  to  be  in  fact,  a  porchase  by  the  ia& 
way  of  tbe  rolling  stock  in  question,  and  ifetf 
the  device  of  tbe  car  trust  certificatss  wm  ia- 
operaiive  either  to  vest  tbe  legal  titk  is  T^t- 
Giourkey.or  to  prevent  the  Ken  of  the  soctpct 
from  attaching  to  it  upon  ita  delivery  i»  lie 
road.  At  the  same  time  the  hokkrt  «f  thew 
certificates,  who  stand  in  the  positioa  of  tef- 
ing  advanced  money  toward  the  njul^»iat  «f 
the  road,  and  particularly  those  who  pwrchaw^ 
them  for  value  tiefore  maturity,  aie  catiiM  to 
certain  rights  with  respect  to  the  aasK  whach 
must  begaugedinameasurebyaoottsadcrsiiM 
of  the  so-called  leases  themselvea.  Tberideto 
this  property  being,  as  we  hold,  in  the  nCnoA 
company, obviously  the  petitioner  la  aotttoiM 
to  rent;  his  position  Is  that  of  one  who  has  ad- 
vanced money  to  a  railroad  company  fior  thi 
purchase  of  eouipment  with  the  nndetstandmc 
which,  though  not  raised  dirrcily  froai  tW  » 
struments  themselves^  may  perhaps  be  t«p'^ 
from  the  nature  of  the  transaction,  that  hr  «« 
to  have  a  lien  upon  certain  rolling  stock,  f^*  k* 
thereafter  designated  upon  a  scbcdnW  to  be  *«* 
nisbed  by  the  railway  company.  Aa  the  !va 
upon  this  property,  evidenced  by  these  Vs«\ 
was  acquired  after  tbe  purchase  of  the  profrr^ 
by  the  railway,  and  the  property  to  wkirb  i 
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was  to  attach  was  not  designated  until  after  it 
bad  passed  into  the  possession  of  the  company, 
and  after  the  lien  of  the  future  acquired  prop- 
erty clause  of  the  mortgage  had  attached  to  it, 
the  lien  of  these  certificates,  if  any  there  be, 
should  be  postponed  to  that  of  the  bondhold- 
ers. ^ 

If  transactions  such  as  this  is  claimed  to  be, 
could  be  sustained,  there  is  nothing  to  prevent 
any  syndicate  of  men,  who  obtain  the  capital 
stock  of  a  railway,  from  organizing  car  trust 
associations,  and  equipping  the  road  with  their 
oi^n  property,  regardless  of  the  capital  which 
they  may  have  at  their  disposal,  and  holainp^it 
as  against  the  mortgagees.  Persons  investmg 
their  money  in  the  bonds  of  railways  in  active 
operation  do  so  upon  the  theory  that  their  se- 
curity consists  largely  in  the  rolling  stock  of 
the  road,  and  hence  any  arrangement, by  which 
the  road  is  equipped  with  rolling  stock  belong- 
ing  to  another  corporation,  should  be  distinct, 
unequivocal,  and  above  suspicion.  Much  re- 
liance is  placed  in  this  connection  upon  the  fact 
that  the  leases  provided  that  the  railway  com- 
pany might  contract,  for  the  delivery  of  this 
stock,  directly  with  the  makers;  that  the  prop- 
erty should  oe  marked  or  stenciled  in  such 
manner  as  to  indicate  that  it  belonged  to  the 
car  trust  associations,  and  that  the  mortgagees 
and  the  public  were  thereby  duly  apprised  of 
the  fact  that  it  was  no  proper  part  of  the  equip- 
ment of  the  railway.  Did  the  vice  of  these 
contracts  lay  in  an  attempted  concealment  of 
the  actual  facts,  as  is  frequently  the  case  where 
preferences  are  secretly  reserved  in  assign- 
ments, there  would  be  much  force  in  this  sug- 
gestion; but  if  it  inheres  in  the  very  nature  of 
the  contract — if  there  be  a  thread  of  covin  run- 
ning through  the  web  and  woof  of  the  entire 
transaction — in  other  words,  if  the  purpose  be 
unlawful,  it  is  not  perceived  that  an  open 
avowal  of  such  purpose  makes  it  the  less  un- 
lawful. We  do  not  wish  to  be  understood  as 
sayine  that  the  transaction  in  question  nec- 
essarily involved  actual  fraud  on  the  part  of 
those  psrticipatine  in  it.  As  before  observed, 
contracts  of  this  description,  for  the  purpose 
of  leasing  rolling  stock,  are  by  no  means  un- 
common, and  It  is  not  improbable  that  this 
syndicate  may  have  taken  it  for  granted  that 
the  raising  of  money  by  car  trust  certificates, 
issued  to  themselves,  or  to  those  in  confidential 
relations  with  them,  was  but  another  mode  of 
accomplishing  the  same  result.  The  law.  how- 
ever, characterizes  the  transaction  as  a  con- 
structive fraud  upon  the  mortgagee. 

We  think  the  court  below  was  correct  in 
holding  that  these  leases,  so  far  as  they  are  a 
security  at  all,  must  be  treated  as  mortgages. 
Reading  between  the  lines  of  these  instruments, 
it  is  quite  evident  that  no  ordinary  letting  of 
property  for  a  fixed  rental  was  contemplated, 
but  that  the  retention  of  title  by  the  lessor  was 
intended  as  a  mere  security  for  the  payment  of 
•he  purchase  money.  Thus,by  Lease  A  there 
was  to  be  a  pavment  of  a  gross  sum  of  $100,- 
000  upon  the  delivery  of  the  property,  and  an 
annual  rental  of  $40,000,  with  interest  at  8  per 
cent,  with  a  further  provision  that  if  such  pay- 
ments were  promptly  made  for  the  ten  years 
specified,  the  property  should  belong  to  the 
rsdlroad  company  without  furiher  conveyance. 
In  case  of  defauJt,  however,  the  lessor  made 
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no  provision  for  resuming  his  title  to  the  prop- 
erty, but  merely  for  the  resumption  of  posses- 
sion for  the  purpose  of  sale,  as  in  an  ordinary 
foreclosure  of  a  mortgage.  All  these  provisions 
are  inconsistent  with  the  idea  of  an  ordinary 
lease  of  personal  property. 

Lease  d  No.  1  contained  similar  provisions, 
with  a  further  stipulation  that  in  case  of  de- 
fault in  payment  the  petitioner  should  have  the 
right  to  sell  the  property,  togetlier  with  thirty 
thousand  shares,  of  $100  each,  of  the  capital 
stock  of  the  Ohio  Central  Coal  Company, 
pledged  by  such  lease  as  security  for  the  per- 
formance of  the  contract.  The  inconsistency 
of  these  contracts  with  an  ordinary  lease  be- 
comes the  more  apparent  in  the  case  of  Lease 
B  No.  2,  which  covered  fourteen  hundred  coal 
cars  included  In  the  former  leases,  and  provid- 
ed for  the  taking  up  and  replacing  of  the  prior 
car  trust  certificates  to  the  amount  of  $600,000, 
and  in  case  of  refusal  to  make  the  exchange, 
for  the  issue  of  twelve  hundred  thousand  of 
certificates,  which  were  to  be  used  to  pay  a 
debt  to  the  bank  to  the  amount  of  $400,000, 
and  also  to  pay  a  contemplated  loan  of  $350,- 
000,  to  aid  the  railroad  m  developing  its  coal 
property  and  in  its  general  business,  leaving 
only  the  remainder  to  be  applied  to  the  pur- 
chase of  the  equipment.  Instructive  cases  up- 
on the  relative  rank  of  railway  mortgages  and 
instruments  of  this  description  are  Heney  v» 
Rhode  Inland  Locomotive  Works,  98  U.  S.  664 
[28: 10081;  Murcfi  v.  Wnght,  46  Dl.  488;  Herry- 
ford  V.  27aw#.  102  U.  S.  285  [26: 160];  Frank 
V.  Denver  dsB,  O.R  Co.2»  Fed.  Rep.  123. 

The  court  below  held  that  the  petitioner  had 
shown  a  superior  right  to  three  engines  laclud- 
ed  in  the  schedule  to  Lease  B  No.  2,  and  as  no 
appeal  was  taken  by  the  defendant  from  this 
decree,  of  course  it  is  not  entitled  to  complain 
of  this  finding  in  this  court.  The  court  fur- 
ther found  that,  so  far  as  the  petitioner  had 
established  any  right  to  or  lien  upon  the  prop- 
erty in  controversy,  regarding  him  as  a  mort- 
gagee, it  appeared  that  he  had  already  been  paid 
by  the  company  and  the  receiver  more  than  he 
was  entitled  to,  and  liis  claims  for  further  pav- 
ments  and  additional  compensation  were  dis- 
allowed. We  see  no  reason  to  question  this 
finding,  and,  as  we  are  of  opinion  that  the 
court  was  correct  in  holding  the  rights  of  peti- 
tioner subordinate  of  those  of  the  first  mort- 
gage bondholders,  its  decree  dismissing  the 
petitions  is,  therefore,  affirmed. 

The  Chitf  Justice  and  Mr.  JusUee  Brewer 
dissented. 


UNITED  STATES,  Appt, 

V, 

SOUTHERN  PACIFIC  RAILROAD  COM- 

PANT  ET  AL. 

(See  8.  a  Beporter*8  ed.  670-614.) 

Railroad  grants  of  public  lands—conflicting 
grants— grants  to  Southern  Pacific  and  to  At- 
lantic  d  Pacific  companies— Act  of  1871 — 
fUing  maps  of  location— priority  in  filing 

Note.— ^8  to  pre-emption  rights  see  noU  to  United 
States  V.  Fitzgerald,  10:  785. 

Thai  patents  for  land  may  he  set  aside  for  fraud, 
■ee  note  to  MUi«r  v  Kerr,  6:  SSL 
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maps—d^ite  location  of  tuch  companiu^ 
constntction  of  land  graiUi—  condition  9ub- 
sequent^Act  of  Forfeiture  of  1886. 

1.   The  grants  of  publio  lands  to  both  the  AtlaQtio 
ft  Pacific  Bailroad  Oompany  and  the  Southern 
Pacific  Bailroad  Ck>mpanr«  were  flrrants  in  ptxB- 
aenU^  and  transferred  a  present  title,  which  at- 
tached to  the  Lands,  when  identified,  as  of  the 
date  of  the  grant, 
f.    Where  two  railroad  companies  have  conflicting 
grants  of  public  Lands,  each  of  whose  line  of  defi- 
nite location  has  been  approved  by  the  Land  De- 
partment, the  grant  older  in  date  takes  the  land, 
without  i^egard  to  the  time  when  the  maps  of 
definite  location  are  filed, 
t.    Although  the  Act  of  IWl,  granting  lands  to  the 
Southern  Pacific  CJompany,  bestowed  the  same 
rights,  grants  and  privileges  as  were  granted  to 
the  Atlantic  A  Pacific  CJompany  by  the  Act  of  ISflft, 
thacdoes  not  operate  to  make  the  lacter  grant  take 
effect  by  relation  as  of  the  date  of  the  prior  grant, 
and  thus  subject  the  grants  to  the  two  companies 
to  the  rule  controllmg  contemporaneous  grants. 
4.    The  proviso  to  the  Act  of  1871,  granting  lands 
to  the  Southern  Pacific  Railroad  Company,  to  the 
effect  that  nothing  in  the  grant  to  that  company 
shall  affect  or  impair  other  grants,  does  not  en- 
large the  grant. 
6.   The  filing  of  maps,  in  sections,  of  the  line  of  the 
Atlantic  &  Pacific  Railroad  Company  is  a  com- 
pliance with  th«  jtatute  requiring  a  map  of  its 
definite  location  to  be  filed.   So.  the  filing  of  a 
map  of  Jofinite  location  for  a  greater  distance 
than  the  limit  of  the  grant  is  good  as  a  map  of 
definite  location  to  such  limit. 
•.    Whatever  title  or  right  the  Southern  Pacific 
Company  might  acquire  by  a  prior  filing  of  its 
map  was  alMolutely  displaced  when  the  Atlantic 
&  Pacific  Company's  map  was  filed,  to  lands  with- 
in the  limits  of  the  grants  to  both  companies,  the 
grant  to  the  Atlantic  ft  Pacific  Company  being  of 
a  prior  date. 
T.    There  is  a  distinction  between  the  ane  of  defi- 
nite location  and  the  general  route;  and  the  line 
of  definite  location  of  the  Atlantic  ft  Pacific  Com- 
panv  was  established  and  maps  thereof  filed  and 
approved  before  any  action  in  that  respect  was 
taken  by  the  Southern  Pacific  Company,  and 
therefore,  the  grant  of  the  Southern  Paciilo 
Company  never  attached  to  lands  within  the 
limits  of  both  grants  to  such  companies. 
&   The  intent  of  Congress  in  railroad  land  grants 
is,  that  such  grants  shall  operate  at  a  fixed  time 
and  shall  take  only  such  lands  as  at  that  time  are 
public  lands  and  therefore  gran  table  by  Congress, 
and  is  not  a  fioating  authority  to  appropriate  ail 
tracts  within  the  specified  limits  which  at  any 
subsequent  time  may  become  publio  land. 

9.  No  one  but  the  grantor  can  raise  the  question 
of  a  breach  of  a  condition  subsequent. 

10.  A  valid  and  soificient  map  of  definite  location 
of  its  route  from  the  Colorado  river  to  the  Pa- 
cific ocean  was  filed  by  the  Atlantic  ft  Pad  tic 
Company,  and  approved  by  the  Secretary  of  the 
Interion  by  such  Act  the  titie  to  these  lands 
passed,  under  the  grant  of  1868,  to  the  Atlantic  ft 
Pacific  Company,  and  remained  held  by  It  sub- 
ject to  a  condition  subsequent  until  the  Act  of 
Forfeiture  of  1886;  by  that  Act  of  Forfeiture  the 
titie  of  the  Atiantic  ft  Padfio  was  retaken  by  the 
general  government,  and  retaken  for  its  own 
benefit,  and  not  that  of  the  Soathem  Paoifio 


Company;  and  the  latter  compaay  km 
any  kind  to  these  lands. 

[Nob.  921,  Oaj 
Argued  No9.  9^  10,  189t.    Added 
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APPEALS  from  decrees  of  the  <5rciilt0o«t 
of  the  United  States  for  the  SootiMfB  Dis- 
irict  of  Califoniia.  in  favor  of  defeodaals  dw- 
missinp:  suits  in  equity  to  test  the  title  tt>  laad 
within  the  grants  to  the  Atlantic  A  Fvtfi 
Railroad  Company  and  the  Soutben  PiKiie 
Railroad  Company  and  to  restrain  " 
on  such  lands.  For  further  pteiimi 
meet,  see  brief  for  appellant,  below. 
uiith  inttruetione  to  enter  deereea  for  tig 

See  same  case  below,  88  Fed.  Rn.  IS?;  m 
Fed.  Rep.  611;  45  Fed.  Rep.  5«5;  4ft  M.  Be^ 
683.  , 

These  cases  were  first  ary^ped  sod  lubMiTlfi 
to  the  court  in  April,  1892,  and  thereafter  tto 
court  made  an  order  that  they  be  again 
before  the  full  bench  of  oine  justicei 
were  again  argued  as  herein  stated. 


Statement  by  Mr.  JutHee 

On  July  27,  1866,  CoDgras 
granting  lands  to  aid  in  the  ooostrodaos  of  t  'Tti 
railroad  from  the  states  of  Hissourl  sod  A^  *  I 
Kansas  to  the  Pacific  coast  14  SteL  stL. 
By  the  Ist  section,  a  corpormtkni  to  be 
as  the  Atlantic  &  Pacific  RaHroad  '^ 
was  created,  and  authorized  to  oon 
operate  a  road  from  a  point  nesr  the  tova  ef 
Springfield,  in  the  State  of  Missoari,  wtmwwi 
through  Albuquerque,  *'  and  thence  tkmg  tfes 
thirty-fifth  parallel  of  latitude,  as  near  as  aay 
be  found  most  suitable  for  a  railway  raoie,  m 
the  Colorado  river,  at  such  point  as  mmw  he  » 
lected  by  said  company  for  croasag;  thrace  kf 
the  most  practicable  and  eligible  route  lo  A* 
Pacific."  The  8d  section  making  the  hmt 
grant  is,  so  far  as  toudiing  any  qoe^ioB  is  iha 
case  is  concerned,  as  follows: 

"  Sec.   a.    That  there   be.  and  her^  k 
ffranted  to  the  Atlantic  A  Pacrtte  PsMysi 
Company,  its  successors  and  assigwa.  for  lit 
ptirpose  of  aiding  in  the  constni^ioa  of 
railroad  and  telegraph  line  to  the 


and  to  secure  the  safe  and  speed t  en 
tion  of  the  mails,  troops,  mnnitms  of  vil 
and  public  stores,  over  the  route  of  said  iae  m 
railway  and  its  branches,  every  ahirask  •s^ 
tion  of  public  land  not  mineral,  detigmttti  ky 
odd  numbers,  to  the  amount  of 
nate  sections  per  mUe,  on  each  side  of 
road  line,  as  said  company  may 
the  territories  of  the  United  States^  aad  tin 
alternate  sections  of  land  per  mile  oa  each  ^* 
of  said  railroad  whenever  It  passes  thfooitk  mf 
State,  and  whenever,  on  the  hne  thereof,  tkt 
United  Sutes  have  full  title,  not  reserved,  son 
granted,  or  otherwise  sppropriaftcd,  sad  tas  ^ 
from  pre  emption  or  other  claims  or  rigkn.  ^  • 
the  time  the  line  of  said  road  is  derigaaifd  If 
a  plat  thereof,  filed  in  the  olBoe  of  tht 
missioner  of  the  General  Land 
whenever,  prior  to  said  time,  any  <rf 


^  to  errorvfnsiiroevs  and  deseriptfofuin  patents  I  ^  to  land  oroiiet  to  rottroa*,  ssa 
far  lands:  hoiooofutnisd,  see  .note  to  Watts  v.  Lind-  Paa  B.  Co.  v.  Atohisoo,  T.  *  & 
sey,6:428.  I7M. 
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tions  or  parts  of  sections  shall   have  been 
granted,  sold,  reserved,  occapied*by  homestead 
sotllers,  or  preempted,  or  otherwise  disposed 
€>T,  other  lands  shall  be  selected  by  said  com- 
pany in  lieu  thereof,  under  the  direction  of  the 
Secretary  of  the  Interior,  in  alternate  sections, 
WLTi6  designated  by  odd  numbers,  not  more  than 
%en  ndles  beyond  the  limits  of  said  alternate 
sections,  and  not  including  the  reserved  oum- 
l>er8:   Provided,  That  if  said  route  shall  be 
f^ound  upon  the  line  of  any  other  railroad  route, 
to  aid  in  the  construction  of  which  lands  have 
l>eeii  heretofore  granted  by  the  United  States, 
so  far  as  the  routes  are  upon  the  same  general 
line,  the  amount  of  land  heretofore  granted 
sliall  be  deducted  from  the  amount  granted  by 
this  Act" 

The  18th  section  was  in  these  words: 
"Sec.  18.  That  the  Southern  Pacific  Rail- 
road, a  company  incorporated  under  the  laws 
of  the  State  of  California,  is  herebv  authorized 
to   connect  with  the  said  Atlantic  &  Pacific 
Hailroad,  formed  under  this  Act,  at  such  point, 
near  the  boundary  line  of  the  State  of  Califor- 
nia as  they  shall  deem  most  suitable  for  a  rail- 
road line  to  San  Francisco,  and  shall  have  a 
uniform  gauge  and  rate  of  freight  or  fare  with 
said  road;  and  in  consideration  thereof,  to  aid 
in  its  construction,  shall  have  similar  grants  of 
land,  subject  to  all  the  conditions  and  limita- 
tions herein  provided,  and  shall  be  required  to 
construct  its  road  on  the  like  regulations,  as  to 
time  and  manner,  with  the  Atlantic  &  Pacific 
Railroad  herein  provided  for." 

On  March  8,  1871.  Congress  passed  an  Act 
(10  Stat  at  L.  673)  to  incorporate  the  Texas- 
Pacific  Railroad  Company,  and  to  aid  in  the 
construction  of  its  road,  the  28d  section  of 
which  Act  reads: 

"That  for  the  purpose  of  connecting  the 
Texas  Pacific  railroao  with  the  city  of  San 
Francisco,  the  Southern  Pacific  Railroad  Com- 
pany of  California  is  hereby  authorized  (sub- 
ject to  the  laws  of  California)  to  construct  a 
line  of  railroad  from  a  point  at  or  near  Teba- 
cbapa  Pass,  by  way  of  Los  Angeles,  to  the 
Texas  Pacific  railroad  at  or  near  Colorado 
river,  with  the  same  rights,  grants,  and  priv- 
ile^,  and  subject  to  the  same  limitations,  re- 
strictions, and  conditions,  as  were  granted  to 
said  Southern  Pacific  Railroad  Company  of 
California  by  the  Act  of  July  27,  1866:  Pro- 
vided, Jioxcever,  That  this  section  shall  in  no 
way  affect  or  impair  the  rights,  present  or 
prospective,  of  the  Atlantic  &  Pacific  Railroad 
Company,  or  any  other  railroad  company." 

Under  the  Act  of  July,  1866,  the  Atlantic  & 
Pacific  Company  proceeded  to  construct  a  part 
of  its  road,  but  did  no  work  west  of  the  Col- 
orado river,  the  east  line  of  the  State  of  Cali- 
fornia. It  did,  however,  file  maps  of  that 
which  it  claimed  to  be  its  line  of  definite  loca- 
tion from  the  Colorado  river  to  the  Pacific 
ocean,  which,  on  April  11, 1872,  and  August 
15,  1872,  were  accepted  and  approved  by  the 
Secretary  of  the  Interior.  On  July  6,  1886, 
Congress  passed  this  Act  of  Forfeiture: 
"  An  Act  to  Forfeit  the  Lands  Qranted  to  the 
Atlantic  &  Pacific  Railroad  Company,  etc. 
"Be  it  enacted  by  tlie  Senate  and  House  of 
Bepreeentaiives  of  me  United  States  of  America 
in  Congreu  assembled.  That  all  the  lands,  ex- 
cepting the  right  of  way  and  the  right,  power, 
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and  authority  given  to  said  corporation  to  take 
from  the  public  lands  adjacent  to  the  line  of 
said  road  material  of  earth,  stone,  timber,  and 
so  forth,  for  the  construction  thereof,  includ- 
ing all  necessary  grounds  for  station  buildings, 
workshops,  depots,  machine  shops,  switches, 
sidetracks,  turntables,  and  water-stations, 
heretofore  granted  to  the  Atlantic  &  Pacific 
Railroad  Company  by  an  Act  entitled  'An  Act 
Granting  Lands  toAid  in  the  Construction  of  a 
Railroad  and  Telegraph  Line  from  the  States  of 
Missouri  and  Arkansas  to  the  Pacific  Coast,* 
approved  July  twenty-seventh,  eighteen  hun- 
dred and  sixty  six,  and  subsequent  acts  and 
joint  resolutions  of  Congress,  which  are  ad- 
jacent to  snd  coterminous  with  the  uncom- 
pleted portions  of  the  main  line  of  said  road, 
embraced  within  both  the  muted  and  indem- 
nity limits,  as  contemplated  to  be  constructed 
under  and  by  the  provisions  of  said  Aci  of  July 
twenty-seventh,  eighteen  hundred  and  sixty- 
six,  and  acts  and  joint  resolutions  subsequent 
thereto  and  relating  to  the  construction  of 
said  road  and  telci^raph.  be  and  the  same  are 
hereby  declared  forfeited  and  restored  to  the 
public  domain."    24  Stat,  at  L.  123. 

On  April  8,  1871,  just  a  month  after  the 
passage  of  the  Act  of  March  8,  the  defendant, 
the  Southern  Pacific  Company,  filed  a  map  of 
its  route  from  Tehachapa  Pass  by  way  of  Los 
Angeles  to  the  Texas  Pacific  railroad,*and  pro- 
ceeded to  construct  its  road,  and  finished  the 
entire  construction  some  time  during  the  year 
1878.  Its  road  crossed  the  line,  as  located,  of 
the  Atlantic  &  Pacific  Company.  The  lands 
in  controversy  in  these  cases  are  within  the 
granted  or  place  limits  of  both  the  Atlsntic  ^ 
Pacific  and  the  Southern  Pacific  Companies  at 
the  place  where  these  lines  cross.  As  the  At- 
lantic &  Pacific  Company  did  not  construct  its 
line,  and  as  its  rights  were  subsequenily  for- 
feited by  Congress,  and  as  the  Southern  Pacific 
Company  did  construct  its  line,  the  latter 
claimed  that  by  virtue  of  its  grant  and  the 
construction  of  its  road  these  lands  became  its 
property.  It  was  to  test  this  claim  of  title,  and 
to  restrain  trespasses  by  the  railroad  com- 
panv,  and  those  claiming  under  it.  on  the 
lands,  that  these  actions  were  brought  in  the 
Circuit  Court  of  the  United  States  for  the 
Southern  District  of  California.*  In  that  court 
the  decisions  were  in  favor  of  the  defendants, 
and  decrees  entered  dismissing  the  bills,  from 
which  decrees  the  government  brought  its  ap- 
peal to  this  court.  See  United  States  v.  Sout/i- 
em  Pac,  R.  Co,  89  Fed.  Rep.  132. 40  Fed.  Rep. 
611,  45  Fed.  Rep.  596,  46  Fed.  Rep.  683. 

BIr.  William  A.  Manry*  Assistant  Atty, 
Oen,,  and  Joseph  H.  Call*  for  appellant: 

These  cases  represent,  in  their  several  feat- 
ures, a  controversy  between  the  United  States 
and  the  Southern  Pacific  Railroad  Company, 
a  corporation  of  the  State  of  California,  and 
certain  parties  claiming  to  be  the  grantees  of 
that  company,  with  reference  to  a  large  amount 
of  vsluable  land  in  the  said  State  near  Los  An- 
geles and  lying  within  the  overlapping  limits 
of  two  intersecting  land  grant  railroads,  the 
Southern  Pacific,  cuready  mentioned,  and  the 
Atlantic  &  Pacific,  the  latter  being  a  corpora- 
tion created  by  the  Congress  of  the  United 
States.    They  are  test  cases,  brought  for  the 
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detcnnination  of  the  great  questions  that  under- 
lie the  whole  controversy,  but  they  embrace 
only  an  inconsiderable  part  of  the  land  in 
dispute.  As  heretofore,  both  in  the  court  be- 
low and  this  court,  they  will,  for  oonyenience, 
be  considered  together. 

These  suits  may,  for  the  present,  be  briefly 
stated  to  be  bills  m  equity  filed  by  the  United 
States  for  the  purpose  of  quieting  its  title,  as  to 
part  of  the  land  in  question,  by  canceling  cer- 
tain patents  illegally  issued  in  the  name  of  the 
United  States  to  the  Southern  Pacific  Railroad 
Company,  and  as  to  the  residue  of  said  land,  to 
this  day  unpatented,  by  enjoining  the  defend- 
ants from  further  asserting  title  to  and  cutting 
timber  from  the  same  on  Vie  pretext  that  they 
have  title  and  ownership  by  operation  of  the 
mnt  to  the  said  company  hereinafter  men- 
tioned. 

As  to  lands  lying  within  the  granted  limits 
of  both  roads,  the  objections  to  be  first  consid- 
ered are  that  the  Atlantic  &  Pacific  Company 
never  lawfully  designated  its  line  route,  (1)  be- 
cause it  filed  maps,  at  different  times,  of  seg- 
ments of  its  route,  (2)  because  these  maps  were 
filed  in  the  ofSce  of  the  Secretary  of  the  Inte- 
rior instead  of  the  Gteneral  Land  Office,  and  (8) 
because  the  route,  as  originally  designated,  ran 
all  the  way  from  ^Sprin^eld  to  San  Francisco 
wa  San  Buenaventura. 

The  maps  thus  filed  made,  together,  one  con- 
tinuous line  of  location,  and  %^tQ  approved  by 
the  Secretary  of  the  Interior;  and  the  objection 
that  they  were  filed  at  different  times  is  entirely 
overthrown  by  the  case. 

St.  Paul  d  P.  R.  Co,  V.  Northern  Pae,  R, 
Co.  180  U.  S.  18,  19  (85:  84). 

The  second  objection  is  entirely  confuted  by 
the  case  of  Byiiz  v.  Northern  Pae.  R.  Co.,  119 
U.  S.  56,  72  (80:  880,  885)  where  the  grant  re- 
quired that  the  line  of  definite  location  should 
be  filed  in  the  office  of  the  Commissioner  of 
the  General  Land  Office,  but  it  was  really  filed 
in  the  office  of  the  Secretary  of  the  Interior. 
The  court,  however,  considered  it  as  a  matter  of 
indifference  whether  the  filing  was  in  the  one 
office  or  the  other,  the  filing  in  the  office  of 
the  Secretary  being,  to  all  intents  and  purposes 
a  filing  in  the  Land  Department  of  the  Govern- 
ment,        t 

The  remaining  and  third  objection  is,  that  if 
any  line  of  location  at  all  is  to  be  considered  as 
having  been  filed,  it  was  one  extending  from 
Springfield  to  San  Francisco,  which,  having 
been  disapproved  as  to  the  part  running  from 
San  Buenaventura  to  San  Francisco,  must  be 
taken  to  have  been  rejected  in  toto  being  an 
entirety. 

This  theory  Is  diametrically  opposed  to  the 
action  of  the  Interior  Department,  which  has 
treated  the  line  of  route  from  Springfield  to 
San  Buenaventura  as  a  valid  designation  under 
the  law. 

This  theory  is,  furthermore,  opposed  to  the 
well  known  principle  that  where  a  transaction 
cannot  have  effect  in  the  manner  intended  by 
the  parties  to  it,  it  will  be  allowed  to  operate 
in  some  other  way,  if  possible  qvando  re$  nan 
talet  ut  ago,  mtleat  gvan  tarn  valerew>te»t,  Kan- 
awha  CoiU  Co,  v.  Kanawlta  &  0,  Coal  Co.  7 
Blaichf.  801;  Jackson  v.  Botoen,  7  Cow.  18; 
Robinson  v.  Ryan,  25  N.  Y.  325;  Ruggles  v. 
Barton,  18  Gray,  506;  Qroroer  v.  Thatcher,  4 
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Gray,  526;  Hvnl  v.  Hunt,  14  Pi(^ 
man  v.  MeOaw,  15  Pick.  86. 

Assuming  that  there  was  a  valid  kicafina  of 
the  Atlantic  &  Pacific  route  on  March  If,  1831, 
the  lands  involved  became,  l^  opefmtkw  of  lav 
subject  to  the  grantof  July  ifi,  Idit,  aaof  thai 
dav  and  date. 

Van  Wyck  v.  KneraU,  106 U.  a  165(27: 

When  the  route  is  thus  estaMJahed  tke  ^ 
takes  effect  upon  the  secUons  granted  by^Rli> 
tion  as  of  the  date  of  the  Act  of  Onagn'M 
The  grant  is  one  in  prtssenU,  It  cats  df  al 
claims,  other  than  those  menttooed,  to  aoy  por- 
tion of  the  lands  from  the  date  of  the  Art,  aad 
passes  the  title  as  f ullv  as  though  the  aeclioM 
had  been  capable  of  identificatM. 

Schulehberg  v.  Harriman,  88  U.  S.  21  WiE 
44  (22:  551);  Lenwnwarth,  L.  d  O.RC*.^. 
United  States,  92  U.  S.  738  (23:  634>;  JTumh. 
K.  dT.R.  V.  Kansas  Pae.  R.  Co,  mV.  S. «, 
501  (24:  1095,  1098);  Denter  d  R.  G,  R,  '> 
V.  AUing,  99  U.  S.  475  (25;  443);  Fca  V>a 
V.  Enecals,  106  U.  S.  865  (27:202):  81.  Pkm:  4 
8.  C.  R.  Co.  V.  Winona  d:  i!fL  P.  R.  Cs  lU 
U.  S.  720  (28:  872);  St.  Jmeph  dD.aB.Ck 
V.  Baldwin,  108  U.  S.  428  (26:579) 

Priority  of  location  under  a  junior  rsBroad 
land  grant  did  not  in  anv  way  protect  Ua4 
falling  within  the  limits  of  a  senior  grao^  sc^ 
sequently  located,  in  the  aboenceof  aay  excep- 
tion covering  such  land. 

Missouri,  K.  d  T.  R  Co.  v.  Kmmms  /W 
R.  Co.VJU.  S.  501  (24:  1098). 

Cn  June  23.  1888,  the  Secretary  of  the  b^ 
tenor,  Mr.  Vilas,  rejected  the  daim  of  the 
Southern  Pacific  Company  to  landa  lyiac  wak 
in  the  granted  limits  of  the  Atlantic  A  Pic^ 
Company  as  wholly  gronodlesa  under  tat 
decisions  of  this  court,  and  opened  thca  is 
settlement  and  entry. 

6  Land  Dec.  p.  819.  ^ 

The  vitality  of  the  grant  co  the  Atlaatic  4 
Pacific  Company  was  in  no  d^ree  iapaoci 
by  the  default  of  the  companv  toachiac  iht 
construction  of  its  road  in  uanfofvia. 

Lake  Superior  Ship  Oanal,  B.  ^  £  Cb  t. 
Cunningham,  44  Fed.  Rep.  82a 

So  long  as  the  United  States  chom  to  to- 
dulge  that  company  and  condone  ks  deCiak 
unoer  the  grant,  no  person,  natural  or  artttciH, 
had  a  right  to  treat  the  vcalcd  intereais  of  tkr 
Atlantic  ft  Pidfic  Company  olhtrmim  ihfli 
they  would  have  treated  them  if  tliai  cuiyy 
had  been  punctually  perfofming  tbe  eoMtistas 
of  its  grant. 

Sehulenberg  v.  Harriman,  88  U.  &  21  WtB. 
62  (22:  555):  HhmtT.  FUetkwrf  Cbmi  (>.  C  C 
8. 24  How.  278  (16:  637). 

In  the  face  of  the  decisions  of  lUs  ooW 
contended  by  the  appellees  that  the  gfaat  i* 
the  Southern  Pacific  Company  did  ^vtmck  is 
the  lands  in  question  on  the  looatkitt  of  lb  iar 
on  April  8, 1871.  subject  to  diaplacweat  b* 
any  subsequent  confiicunr  locatioo  of  a  Mm  «f 
route  hv  tbe  Atianticft  Auriftc  Compaay.  aai 
it  is  admitted  that  tbe  filing  of  ike  )a-v 
company's  line  of  route,  if  valid,  did  sa^ 
ject  the  lands  lyina  within  tbe  granted  Hatt* 
of  both  roads  to  the  grant  of  tbe  AUaatic  A 
Pacific  road,  bat  the  contentioo  is  lh«t  wkM 
this  latter  grant  was  resumed  and  decJM^sd  Iv 
felted  bv  Congrea  tbe  riffbu  of  tte 
Pacific  Company,  under  ns  grant. 
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to  the  lands,  aod  tbat  the  whole  office  and  ef- 
"f ec^  of  Ibe  act  of  forfeiture  declaring  them  re- 
stored to  the  public  domain  was  to  feed  the 
^raot  thus  resuscitated.  And  to  support  this 
novel  Tiew,  the  case  of  ^.  Pa«;  d8.0.R  Co. 
w.  Winona  A  8t.  R  R  Co.  112  U.  S.  720  (28: 
«72);  Siaux  C%tyA8i.  P.  R.  Co.  y.  Chicago,  M. 
4§:  St.  P.  B.  Co.  117  U.  8.  406  (29:  928),  are  ap- 
pealed to. 

But  the  conflicting  irrants  in  those  cases  bore 
4he  same  date  as  weD  as  covered  the  same 
land.  But  the  grants  now  before  the  court 
were  not  simultaneous,  aod,  consequently,  the 
'Cases  relied  on  have  no  relevancy. 

When  the  grantor  says  that  the  grant  of  a 
-float  shall  take  effect  from  its  date,  and  not  the 
•date  of  its  location,  the  sovereign  will  must 
have  effect  regardless  of  consequences.  Mia- 
^ouri,  K.  A  T.R.  Co.  v.  KantoB  Pac  R  Co. 
•97  U.  S.  491.  497  (24: 1095,  1097). 

The  retroactive  feature  of  the  land  grants  is 
« recent  application  of  a  principle  which  has 
been  commonly  employed  for  ages,  which  is 
known  at  common  law  as  the  doctrine  of  rela- 
tion, and  which,  as  Maule,  J.,  defined  it  in 
Oraham  v.  Furber,  14  C.  B.  153,  is  "treating 
e  thing  as  happening  at  some  preceding  time. 
The  followinff  cases  are  examples  at  common 
law  of  the  application  of  this  well  established 
doctrine. 

Atty.  Oen.  v.  Pafjier,  6Bro.  P.  C.  486;  Lot- 
Zesa  y.  H<yme$,  4  T.  R  6(M);  Potter.  Dwarris 
^tat.  543;  PimI/%  Case,  P.  Moore,  196;  Beg.  v. 
Jiiley,  Dearsly,  C.  C.  149;  Demangeat.  Cours 
<ie  Droit  Romain,tome  1,  pp.  617,  618;  Ortolan, 
lost.  (ed.  1876),  tome,  1,  p.  127. 

Lands  within  the  indemnity  limits  of  the 
Atlantic  &  Pacific  and  within  the  primary 
limits  of  the  Southern  Pacific,  are  subsidiary 
to  the  grant  proper  by  supplying  its  deficien- 
cies, but  only  after  the  due  ascertainment  of 
such  deficiencies  and  the  proper  selection  of 
•other  lands  in  the  indemnitv  limits  to  supply 
them.  When  these  conditions  exist,  land  in 
the  indemnity  limits  becomes  subject  to  the 
grant,  but  not  before.  This,  however,  is  a  mat- 
ter dependent  on  the  terms  of  the  grant  in  each 
case,  lor  there  is  no  reason  whatever  why  Con* 
^^ress  may  not  provide  that  a  land  grant  com- 
pany shall  have  a  paramount  inchoate  right  to 
4ill  lands  within  its  indemnitv  limits  until  its 
right  to  any  or  all  of  such  lands  shall  have 
t)^n  finallv  adjusted. 

Rieev.  Minnesota d N.  W.  B.  Co.  66  U.  8.  1 
Black,  858  (17:  147). 

Congress  declared  that  the  grant  to  the 
Southern  Pacific  Company  "shall  in  noway 
affect  or  impair  the  rights,  present  or  prospect- 
ive, of  the  Atlantic  &  Pacific  Railroad  Com- 
f)any." 

Missouri,  K.  A  T.  R  Co.  v.  Kansas  Plae.  R 
Co.  97  U.  8.  491  (24: 1095). 

This  proviso  operated  with  the  force  and 
effect  of  an  exception  from  the  grant  to  the 
Southern  Pacific  Company. 

St.  Paul  dtP.R  Co.  V.  Northern  Pac  R 
Co.  189  U.  8. 1  (85: 77). 

When  the  Atlantic  &  Pacific  Koad  was  lo- 
cated in  March,  1872,  it  not  only  supplanted 
the  Southern  Pacific  Road  as  to  granted  but 
also  as  to  indenmity  lands  at  the  point  of  inter- 
section. This  was  absolutely  necessary  to  give 
proper  effect  to  the  proviso.    If  the  lands  in  the 
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indemnity  belt  of  the  Atlantic'^  Pacific  wen 
not  subiect  to  the  grant  of  the  Southern  Pacific 
at  the  time  the  latter's  grant  took  effect,  then 
no  cha?)^  In  their  condition  afterwards  could 
bring  them  within  the  operation  of  the  grant. 

Leawnworih,  L.  db  O.  R.  Co.  v.  United  States, 
92  U.  8.  738  (28:  684);  SlideU  v.  OrancMean, 
111  U.  8  487  (28:  829);  Dubuque  d  P.  R.  Co. 
V.  Litohfleld,  64  U.  S.  23  How.  88  (16: 509). 

All  grants  of  this  description  are  strictly 
construed  against  the  grantees;  nothing  passes 
but  what  is  conveyed  in  clear  and  explicit 
language. 

Charles  River  Bridge  v.  Warren  Bridge,  86 
U.  8. 11  Pet.  420(9: 778,938);  Providence  Bank 
V.  BitHngs,  29  U.  8. 4  Pet.  514  (7:  989);  Jarkson 
V.  Lamphire,  28  U.  8.  8  Pet.  289  (7:  682);  19 
Opinions  Attv.  Gen.  185;  4  Land  Dec.  215;  5 
Land  Dec.  691;  6  Land  Dec.  679,  812. 

This  court  pays  respect  to  the  opinions  of 
the  Land  Department  in  the  interpretation  of 
statutes  concerning  the  public  lands.  Hastings 
dD.  B.  Co.  V.  WMtneu,  132  U.  8.  866(83:367). 

The  Department  of  the  Interior  uniformly 
asserted  a  reviewing  aod  controlling  authority 
over  all  proceedings  in  the  office  of  the  sur- 
veyor general  of  California. 

The  Ban  Jose  grant  was  subjudiee  on  April 
8,  1871,  when  the  8outhern  Pacific  line  of 
route  was  designated. 

Newhaa  v.  Sanger.  92  U.  8.  761  (28:  769); 
JDoolan  v.  Carr,  125  U.  8. 618  (31:  844). 

The  contention  of  the  United  States  is  fully 
sustained  by  the  decision  of  Mr.  Secretary 
Lamar  of  January  80, 1886  (4  Land  Dec.  357), 
and  the  Assistant  Secretary  of  June  7,  1887,  5 
Land  Dec.  691. 

The  case  of  Foss  v.  BinkeU,  91  Cal.  194, 
which  is  much  relied  on  by  the  other  side,  has 
by  no  means  the  same  weight  as  it  would  have 
if  the  same  court  had  not  previously  decided  di- 
rectly the  opposite  in  the  same  case.  Foss  v. 
Einkell.  78  Cal.  158. 

Mr.  James  C.  Carter,  for  appellees: 

An  amalgamation  affected  under  the  author- 
ity of  a  legislative  act,  between  two  or  more 
corporate  bodies,  may,  or  may  not,  have  the 
effect  of  dissolving  one,  or  more,  or  all,  of  the 
constituent  corporations.  And  what  the  ef- 
fect in  this  particular  may  be  must  be  depends, 
with  ]x>ssibly  a  few  exceptions,  on  the  intent 
of  the  legislation  authorizing  the  amalgama- 
tion. 

Central  R  d  Bkg.  Co.  v.  Georgia,  92  U.  a 
665  (28:757). 

The  doctrine  that  public  franchises  are  not 
assignable  without  the  consent  of  the  govern- 
ment granting  Uiem,  has  little  applicability  to 
a  case  like  the  present,  where  the  assignment 
objected  to  consists  of  a  mere  consolidation  of 
existing  corporations  intended  by  the  govern- 
ment allowing  it  to  preserve  every  existing  re- 
lation between  the  consolidating  corporations 
and  the  government,  as  well  as  between  them 
and  all  other  persons. 

Thomas  v.  West  Jersey  R  Co.  101  U.  8.  71 
(25.950). 

But  the  grant  hj  Congress  was  in  terms  as* 
signable. 

The  grant  was,  to  the  Southern  Pacific 
Companv,  its  successors  and  assigns. 

New  Orleans,  8.  F.  d  L.  RCo.  v.  Deiamore, 
114  U.  8.  501  (29-.244). 
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line  of  definite  location  has  been  approved  by 
the  land  department.  Unquestionably,  the 
grant  older  in  date  takes  the  land. 

Some  stress  seems  to  have  been  laid  in  the 
court  below  on  the  proviso  to  the  Act  of  1871, 
which  reads:  *'  Provided,  however,  that  this 
section  shall  in   no  way  affect  or  impair  the 

[506]  rights,  present  or  prospective,  of  the  Atlantic 
&  Pacific  Railroad  Company,  or  any  other 
railroad  company."  But  the  language  of  this 
proviso  is  negative  and  restrictive,  and  not  af> 
firmative  and  enlarging.  It  says  substantially 
thHt  nothing  in  thegranii  to  the  Southern  Pa- 
cific shall  affect  or  impair  other  grants.  Sure 
ly  the  declaration  that  this  grant  does  not  affect 
some  other  grant,  does  not  make  this  grant 
any  larger  than  it  would  have  been  without 
that  declaration.  It  simply  prevents  it  frcn 
having'  any  effect,  which,  but  for  the  declara- 
tion, it  might  be  supposed  to  have  on  some- 
thing else.  If  without  those  words  it  could 
take  nothin^grantedto  the  Atlantic  &  Pacific, 
a  fortiori  with  them  it  takes  nothing. 

But  it  is  urged  by  counsel  for  defendant  that 
DO  map  of  definite  location  of  line  between  the 
Colorado  river  and  the  Pacific  ocean  was  ever 
filed  by  the  Atlantic  &  Pacific  or  approved  by 
the  Secretary  of  the  Interior.  This  coniention 
is  bf««ed  upon  these  Sacts:  The  Atlantic  & 
Pacific  Company  claimed  that,  under  its  char- 
ter, it  was  authorized  to  build  a  road  from  the 
Colorado  river  to  the  Pacific  oceu*.,  and  thence 
along  the  coast  up  to  San  Francisco;  and  it  filed 
maps  thereof  in  four  sections  San  Buena- 
ventura was  the  point  where  the  westward  line 
first  touched  the  Pacific  ocean.  One  of  these 
maps  was  of  that  portion  of  the  line  extending 
from  the  western  boundary  of  Los  Angeles 
county,  a  point  east  of  San  Buenaventura, 
and  through  that  place  to  San  Miguel  Mission, 
in  the  direction  of  San  Francisco.  In  other 
words,  San  Buenaventura  was  not  the  termiuus 
of  any  line  of  definite  location  from  the  Colorado 
river  westward,  whether  shown  by  one  or  more 
maps,  but  only  an  intermediate  point  on  one 
sectional  map.  When  the  four  maps  were 
filed,  and  in  1872,  the  Land  Department,  hold- 
ing that  the  Atlantic  &  Pacific  Company  was 
authorized  to  build  not  onl]^  from  the  Colorado 
river  directly  to  the  Pacific  ocean,  but  also 
thence  north  to  San  Francisco,  approved  them 
as  establishing  the  line  of  definite  location. 
Subsequently,  and  when  Mr,  Justice  Lamar 
was  Secretary  of  the  Interior,  the  matter  was 
reexamined,  and  it  was  properly  held  that, 
under- the  Act  of  1866,  the  grant  to  the  Atlan- 
tic &  Pacific  was  exhausted  when  its  line 
reached  the  Pacific  ocean.  San  Buenaventura 
was,  therefore,  held  to  be  the  western  terminus, 

[597]  ^>^^  ^e  location  of  the  line  approved  to  that 
point.  The  fact  that  its  line  was  located,  and 
maps  filed  thereof  in  sections,  is  immaterial. 
St  Paul  db  P,  B,  Co.  V.  Northern  Pac.  R.  Co. 
189  U.  S.  1  [85:  77J.  Indeed,  all  the  transcon- 
tinental roads,  it  is  believed,  filed  their  maps 
of  route  in  sections.  So  the  question  is  whether 
the  filing  a  map  of  definite  location  from 
the  Colorado  river  through  San  Buenaventura 
to  San  Francisco,  under  a  claim  of  right  to 
construct  a  road  the  entire  distance,  is  good  as 
a  map  of  definite  location  from  the  Colorado 
river  to  San  Buenaventura,  the  latter  point 
being  the  limit  of  the  grant    We  think,  un- 
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questionablv  it  Is.  Thongk  a  pw^ 
more  than  he  is  legally  entitled  to,  £k 
ought  not  to  be  rejected  for  that  to  whAck  k» 
has  a  right.  The  purpose  of  ting  a  map  of 
definite  location  is  to  enaUe  the  Laod  Deparv 
ment  to  designate  the  lands  pasnne  oader  the 
grant;  and  when  a  map  of  tocfa  a  biie  k  fied, 
full  information  is  given,  and,  so  far  as  that 
line  may  legally  extend,  the  lav  perfects  tht 
title.  It  sorely  cannot  be  that  a  camjmmj 
must  determine  at  its  peril  the  extent  to  i 
its  grant  may  go,  or  that  a  mistake  ia 
determination  works  a  forfeitoxe  of  an 
rights  to  lands. 

In  this  connection,  reference  may  be  had 
the  contention  of  the  Sootbem  Paciftc 
panv,  that  it  filed  its  map  of  definite 
on  April  8,  1871,  more  than  a  year  before  tke 
filing  of  its  map  by  the  Atlantic  ±  Padfic 
Company:  that,  therefore,  its  title  then  n- 
tachcd  to  these  lands,  the  same  as  to  aay  other 
lands  along  its  line;  and  that,  if  such  title  «■ 
displaced  by  any  subsequent  filing  of  the  At- 
lantic &  Pacific  Company's  map,  it  was  caly 
conditionally  displaced,  that  is,  displaced  <m 
condition  that  the  Atlantic  &  Pacific  Com- 
pany should,  by  the  final  com^etioa  of  ai 
road,  perfect  its  right  thereto,  ^t  whaiever 
title  or  right  the  Southern  Pacific 
might  acquire  by  a  prior  filing  of  its 
absolutely  displaced  when  the  Atlantic  Sl 
fie  Company's  map  was  filed.  Illy  as  tt  tm^ 
accord  with  the  common  law  notiooe  of  idra- 
tification  of  tracts  as  essential  to  a  valid  traaft> 
fer  of  title,  it  is  fully  settled  that  we  aie  as 
construe  these  acts  of  Congress  as  laws  m  wvfi 
as  grants;  that  Congress  intends  du  sm^A 
between  companies  for  the  graaoing  of  titla 
by  priority  of  location,  but  Uiat  It  is  to  be  le- 
garded  as  though  title  passes  as  of  the  dale  if 
the  Act,  and  to  tlie  company  baviag  pnod^ 
of  grant,  and,  therefore,  tliat  in  the  eye  cf  tkc 
law  it  is  now  as  though  there  never  was  a  pt- 
riod  of  time  during  which  anr  title  to  thae 
lands  was  in  the  Southern  Pacific.  As  ssid  ■ 
the  case  of  Missouri,  K,  dbT.  R.  C^,  w.  £a»saa, 
Pae.R  Co.  97  U.  8.  491,  497  [24: 1015,  Wmy 

"It  is  always  to  be  borne  in  mind,  in  esa- 
struin^  a  Congressional  grant,  that  the  Atf 
by  which  it  is  made  is  a  law  ws  wcU  »  s  eoa^ 
veyance,  and  that  such  effect  mnsc  he  givea 
to  it  as  will  carry  out  the  intent  of  Ooa^oa 
That  intent  should  not  be  defeated  by  tmif 
ing  to  the  grant  the  rules  of  the  cosanMsalkv. 
which  are  properly  applicable  only  to  tamt^ 
fers  between  private  paitiea.  To  the  vaKil^ 
of  such  transfers  it  may  Iw  admitted  tkal  that 
must  exist  a  present  power  of  IdeBtificatiaa  if 
the  land;  and  that  where  no  inch  poi 
instruments,  with  words  of 
operative,  if  at  all,  only  as 
vey.  But  the  rules  of  the  oomi 
yield  in  this,  as  in  ell  otha  caaea,  Id  th»  hp» 
lative  wilL"  • 

So  now,  whatever  may  lUkVe  liean  the  drta 
of  filing  bv  the  respective  companlea,  the  am 
stands  as  though  the  lands  granted  to  the  Ai 
lantic  &  Pacific  had  been  klentified  ia  Ml 
and  title  had  then  passed,  and  there 
a  title  of  any  kind  vested  in 
fie  Company. 

And  whatever  of  pIaos{htlitj  thiai  mi^  te 
in  this  iuggestloB  of  coonael,  based  npan  *• 
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old  common  law  rules  in  respect  to  the  effect 
of  a  lack  of  identification  upon  attempted  con- 
veyances between  private  parties,  it  fails  en- 
tirely because  its  map  of  definite  location  was 
DOt  filed  by  the  Southern  Pacific  Ck>mpany  un- 
til long  after  the  filing  by  the  Atlantic  &  Paci- 
fic Company.  It  is  true  that  the  biUs  of  com- 
Plaint  in  these  cases  allege  that  "said  Southern 
*acific  Railroad  Company  accepted  said  grant, 
and  on  April  8,  1871,  did  designate  the  line  of 
its  said  road  by  a  plat  thereof,  which  it  on 
that  day  tied  in  the  ofiSce  of  the  Commissioner 
of  Uie  General  Land  OfiSce.  and  did  construct 
and  complete  said  road  in  the  manner  and 
within  the  time  prescribed,  except  that  it  did 
not  connect  with  the  Texas  &  Pacific  Railroad, 
and  on  April  8,  1871,  the  odd  sections  of  pub- 
lic land  for  thirty  miles  in  width  on  each  side 
of  said  route,  to  which  the  United  States  had 
full  title,  not  reserved,  sold,  granted,  appro- 
priated, and  free  from  all  claims  and  rights, 
were,  by  the  Department  of  the  Interior,  or- 
dered withdrawn  from  sale  and  entry  and  re- 
served." 

This  aUegation  apparently  refers  by  its  terms 
to  the  line  of  definite  location,  as  provided  for 
in  section  8  of  the  Act  of  July  27,  1866,  inas- 
much as  it  uses  the  words  of  that  section,  to 
wit,  "at  the  time  the  line  of  said  road  is  des- 
ignated by  a  plat  thereof."  And  if  this  were  a 
matter  vital  to  the  case,  it  might  be  necessary 
to  require  that  the  bill  be  amended  to  conform 
to  tbe  proof,  though  it  may  be  remarked  that 
tbe  alles^ations  in  the  last  part  of  tbe  clause 
quoted,  in  respect  to  the  withdrawal  of  lands, 
seem  to  indicate  that  the  map  of  general  route 
ratber  than  that  of  definite  location  was  re- 
ferred to. 

The  distinction  between  the  line  of  definite 
location  and  the  general  route  is  well  known. 
It  was  clearly  pointed  out  in  the  case  of  Buttz 
▼.  Northern  Pae,  R  Co.  119  U.  S.  56  [80:  830]. 
Tbe  Act  under  consideration  in  that  case  was 
that  of  July  2, 1864,  (18  Stat,  at  L.  865)  mak- 
ing a  grant  to  the  Northern  Pacific  Railroad 
Company.  The  third  section  of  that  Act,  as 
tbe  third  of  this,  made  the  grant,  and  provided 
for  tbe  line  of  definite  location.  Section  6  au- 
thorized the  fixing  of  the  general  route,  and 
its  language  in  respect  to  that  matter  is  the 
same  as  that  of  section  6  of  the  Act  before  us. 
It  reads:  "That  the  President  of  the  United 
States  shall  cause  the  lands  to  be  surveyed  for 
forty  miles  in  width  on  both  sides  of  the  en- 
tire line  of  said  road,  after  the  general  route 
shall  be  fixed,  and  as  fast  as  may  be  required 
by  the  construction  of  said  railroad;  and  the 
odd  sections  of  land  hereby  granted  shall  not 
be  liable  to  sale  or  entry ,'^  etc.  Referring  to 
this  matter,  it  was  said  in  the  opinion  in  that 
case,  on  pages  71  and  72:  "The  Act  of  Con- 
gress not  only  contemplates  the  filing  by  the 
company,  in  the  oflSce  of  the  Commissioner  of 
the  Gkneral  Land  OflSce,  of  a  map  showing 
the  definite  location  of  the  line  of  its  road,  ana 
limits  the  grant  to  such  alternate  odd  sections 
as  have  not,  at  that  time,  been  reserved,  sold, 
granted,  or  otherwise  appropriated,  and  are 
free  from  pre-emption,  grant,  or  other  claims 
or  rights;  but  it  also  contemplates  a  prelimin- 
ary designation  of  the  general  route  of  the 
road,  and  the  exclusion  from  sale,  entry,  or 
pre-emption  of   tbe  adjoining  odd  sections 

146  U.  S. 


within  forty  miles  on  each  side,  until  the  def- 
inite location  is  made.  .  .  .  The  general  route 
may  be  considered  as  fixed  when  its  general 
course  and  direction  are  determined  after  an 
actual  examination  of  the  country  or  from  a 
knowledge  of  it,  and  is  designated  by  a  line 
I  on  a  map  showing  the  general  features  of  the 
adjacent  country  and  the  places  through  or  by 
which  it  will  pass.  The  oflScers  of  the  Land 
Department  are  expected  to  exercise  supervis- 
ion over  the  matter  so  as  to  require  good  faith 
on  the  part  of  the  company  in  designating  the 
general  route,  and  not  to  accept  an  arbitrary 
and  capricious  selection  of  the  line  irrespective 
of  the  character  of  the  country  through  which 
the  road  is  to  be  constructed.  When  the  gen- 
eral route  of  tbe  road  is  thus  fixed  in  good 
faith,  and  information  thereof  given  to  the 
Land  Department  by  filing  the  map  thereof 
with  the  Commisfiioner  of  the  Gkneral  Lsnd 
Ofiice,  or  the  Secretary  of  the  Interior,  tbe  law 
withdraws  from  sale  or  pre-emption  the  odd 
sections  to  the  extent  of  forty  miles  on  each 
side.  Tbe  object  of  the  law  in  this  particular 
is  plain;  it  is  to  preserve  the  land  for  the  com- 
pany to  which,  in  aid  of  the  construction  of 
tbe 'road,  it  is  granted.  Although  the  Act 
does  not  require  the  oflScers  of  the  Land  De- 
partment to  give  notice  to  tbe  local  land  offi- 
cers of  the  withdrawal  of  the  odd  sections 
from  sale  or  pre-emption,  it  has  bt&u  the  prac- 
tice of  the  Department  in  such  cases,  to  form- 
ally withdraw  them," 

As  the  Act  of  July  27,  1866,  the  one  before 
us,  is  in  these  respects  exactly  like  that  of  the 
one  before  tbe  court  in  that  case,  it  must  be 
held  that  here,  as  there,  Congress  provided  for 
two  separate  matters  ;  one  the  fixing  of  the 
eencral  route,  and  the  other  the  designation  of 
the  line  of  definite  location;  and  an  examina- 
tion of  the  evidence  shows  that  the  map  which 
was  filed  on  April  8,  1871,  was  simply  one  of 
general  route,  and  therefore  did  not  work  a  des 
ignation  of  the  tracts  of  land  to  which  the 
Southern  Pacific's  grant  attached.  As  the 
map  was  filed  within  one  month  after  the 
grant,  it  might  be  inferred  that  there  bad  not 
been  sutflcient  time  to  fix  tbe  line  of  definite 
location,  though,  of  course,  it  would  be  possi- 
ble, as  counsel  suggests,  that  the  company  had 
surveved  tbe  line  in  anticipation  of  the  grant, 
and  the  matter  of  time  would  not  be  decisive. 
But  turning  to  the  map  itself,  a  copy  of  which 
is  in  evidence,  we  find  that  this  is  the  certifi- 
cate made  thereon  by  the  Southern  Pacific 
Company: 

"  To  Hon.  C.  DelanOjSecretary  of  the  Inte- 
rior, and  Hon.  Willis  Drummond,  Com- 
missioner of  General  Land  Office: 

"  Please  to  take  notice  that  this  map  is  filed 
by  the  Southern  Pacific  Railroad  Company,  of 
California,in  tbe  office  of  the  Commissioner  of 
the  Qeueral  Land  Office,  in  the  Department  of 
the  Interior,  for  the  purpose  of  designating  by 
the  heavy  red  line  traced  thereon  the  general 
route  of  the  line  of  railroad,  as  near  as  may  be, 
from  a  point  at  or  near  Tehacbamt  P<^  ^7 
way  of  Los  Angeles  to  the  Texas  Pacific  Rail- 
road at  or  near  tbq  Colorado  river,  adopted 
by  the  said  Southern  Pacific  Railroad  Com- 
pany in  pursuance  of  tbe  power  and  authority 
granted  to  said  company  by  the  28d  section  of 
the  Act  of  Congress  of  the  United  States,  en- 
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titled  'An  Act  to  Incorporate  the  Texas  Pacific 
Railroad  Company,  and  to  Aid  in  tbe  Con- 
struction of  its  Road»  and  for  Other  Purposes/ 
approved  March  8,  1871,  and  in  pursuance  of 
the  provisions  of  tbe  Act  of  July  27,  1866,  re- 
ferred to  in  said  2Sd  section,  and  for  tbe  par- 
pose  of  obtaining  the  benefit  of  tbe  provisions 
of  said  acts  of  Congress. 

'*Cha8.  Crocker, 

"  President,  Southern  Pacific  Bailroad  Com- 
pany." 

I40t  only  that,  but  upon  the  filing  of  the 
map,  and  on  April  21,  1871,  the  Commis- 
sioner of  the  General  Land  Office  sent  to  the 
receiver  at  Los  Angeles  a  letter  making  a  di- 
rection of  withdrawal,  in  which  he  says,  re- 
ferring to  this  matter:  *'  The  company  hav- 
ing filed  a  diagram  designating  the  general 
route  of  said  road,  I  herewith  transmit  a  map 
showing  thereon  the  line  of  route,  as  also  the 
twenty  and  thirty-mile  limits  of  the  grant,  to 
tbe  line  of  withdrawal  for  the  Southern  Pacific 
Railroad  under  the  Act  of  1866, -aud  you  are 
hereby  directed  to  withhold  from  sale  or  loca- 
tion, pre-emption,  or  homestead  entry  all  the 
odd  numbered  sections  falling  within  those 
Umits  " 

Further,  there  is  in  evidence  an  exemplifica- 
tion of  a  diagram  in  the  Land  Office,  showing 
the  limits  of  the  grant  to  the  Atlantic  and 
Pacific  Company,  with  the  intersecting  limits 
of  the  grant  to  the  Southern  Pacific  Company, 
on  which  diagram  appears  two  lines,  one  traced 
in  blue,  and  marked  "branch  of  the  Southern 
Pacific  Railroad;"  and  the  other  in  red,  some- 
what divergent  therefrom,  marked  "Southern 
Pacific  Railroad,  definite  location."  Still,  fur- 
ther on,  the  minutes  of  the  proceedings  of 
meetings  of  the  directors  of  the  Southern 
Pacific  rood,  held  on  Apiil  10,  September  8, 
and  October  1,  1874,  appear  resolutions  simi- 
lar in  their  character,  but  having  reference  to 
different  parts  of  the  line  between  Tehachapa 
Pass  and  the  Texas-Pacific  Railroad. 

The  one  passed  at  tbe  meeting  on  April  10, 
1874,  is  in  these  words: 

**  Reached,  That  the  line  of  railroad  as  it  has 
been  surveyed  and  laid  out  on  map  marked 
'AA,'  and  described  as  follows:  Commencing 
at  a  point  in  the  northwest  quarter  (N.  W.  i)  of 
section  three  (8),  township  two  (2)  north,  range 
fifteen  (15)  west,  San  Bernardino  base  and  mer- 
ridian,  and  running  i hence  in  a  southeasterly  di- 
rection to  the  city  of  Los  Angeles,  and  tbence 
in  an  easterly  direction  to  a  point  in  the  north- 
easterly quarter  (N.E.  ^)  of  section  twenty- 
seven  (27),  township  one  (1)  south,  range  nine 
(9)  west,  San  Bernardino  base  and  meridian, 
being  map  and  profile  of  section  No.  one. 
Southern  Pacific  Railroad  and  telegraph  line 
authorized  by  the  twenty-third  section  of  the 
Texas  Pacific  Railroad  Act,  approved  March 
8,  1871,  be,  and  the  same  is  hereby,  adopted 
as  the  route  of  said  railroad  between  the  points 
nani9d. 

••(Signed)    J.  L.  Willcutt,  Secty.** 

So.  only  at  these  late  days  was  the  line  of 
definite  location  determined  upon  by  tbe  com- 
pany. Of  course,  therefore,  the  map  filed 
April  8, 1871,  could  not  have  been  a  map  of 
that  line,  but  was  as  it  states,  only  of  the  gen- 
eral loute.  and  there  was  then  no  designation 
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of  lands  to  which  tbe  bouihem  Fwa6c  Cob 
pany's  title  could  attach. 

On  the  other  hand  tbe  Atlantic  ft  Fkik 
Company  did  file  its  mapa  of  definite  loetfka. 
This  appears  from  the  ceitiflcates  ibertoa.  h 
the  one  covering  the  line  along  tbe  Itadi  ■ 
controversy,  the  chief  engineer  of  tbe  coaipBy 
certifies  that  K  N.  Robinson  wis  a  depoij  cs- 
gineer,  and  that  the  latter,  **  as  sbova  bf  km 
field-notes,  did  actually  survey  and  raaik  apot 
the  ground,  or  cause  to  be  warffjt6  mi 
marked  upon  the  ground,  tbe  line  or  roile  «f 
the  Atlantic  &  Pacific  Railroad,"  etc,  o  dfr 
linealed  upon  the  map;  and  that  his  aetiB  ik 
premises  were  duly  approved  and  aooqxed  ea 
behalf  of  the  company,  by  himself  aicbirfa 
gineer.  And  iu  the  funber  official  certiicvc 
of  tbe  company  it  is  slated  that  tbe  "  wp 
shows  the  line  or  route  of  the  said  Atlntie  k 
Pacific  Railroad  in  tbe  county.  .  .  .  brnf  • 
part  of  tbe  line  or  route  of  said  raflrcMt  » 
definitely  fixed  in  compliance  with  tud  aeiof 
Congress,"  etc.  These  maps  were  reonved  ad 
approved  by  the  Land  DeparUneat »  Btpi  of 
definite  location.  It  follows  that  to  bet  ik 
line  of  definite  location  of  tbe  AtkoiicA  P« 
fie  was  established,  and  maps  Ibereof  fled  ad 
approved  before  any  action  in  that  rcs{)eci«i» 
taken  by  the  Soutiierc  Pacific  Cimpuj 
There  neVer  was  a  time,  tberrfore.  tt  vliick 
the  grant  of  the  Southern  Radfic  coald  be  aat 
to  have  attached  to  these  lands:  aod  tWpb» 
ible  arguuient  Insed  thereon  nwde  b^  OMHri 
in  behalf  of  the  Southern  Pacific  ./oaiiK! 
falls  to  the  ground. 

A^in  it  IS  urged  tbat  tbe  lEraot  t)  tbe  At- 
lantic &  Pacific  baving  been  forfdttJ,  tboc  • 
nothing  now  in  the  way  of  tbe  Soutben  ?tr 
fic's  grant  attaching  to  these  lands;  ibtt  ko* 
interpretation  of  rights  under  land  gnati.  it 
gard  has  always  t)een  bad  by  ibis  coart  is  IM 
intention  of  Congress;  that  it  was  Ibr  iilatiaa 
of  Congress  that  these  lands  abonld  pm  lo 
some  company  to  aid  in  tbe  oonstmctioa  of  i 
railroad,  either  the  Atlantic  &  Pacific  cr  Af 
Southern  Pacific;  that  tbey  cannot  oov  be  i^ 
plied  to  aid  in  tbe  construction  of  tbe  kntt 
company's  road;  and  that,  therefore,  b>  ctfn  ^ 
into  effect  the  intent  of  Coogma*  tbey  Am  '^ 
be  applied  to  aid  in  tbe  oooamdioa  <tf  tk 
latter  company's  line.  We  think  tbii  eaBi» 
tion  is  erroneous,  both  as  to  tbe  law  sad  (be  it- 
tent  of  Congress.  It  was  held  in  tbe  ctfr  '^ 
Kansas  Pae.  R.  O.  ▼.  Dvnmeyer.  113  C.&** 
[28  :  1122],  that,  where  a  bomcstfad  rigbt  b^ 
attached  to  a  tract  at  the  time  of  tbe  drfs^ 
location  of  the  railway  company's  hae,  vbri 
homestead  was  afterwards  abaodcBed,  tbe 
tract  was  simply  restored  to  tbe  pobKcAwih- 
and  did  not  pass  to  the  railway  oovtMSj  «" 
der  its  grant;  that  the  grant  och  attKbrd  v 
lands  which  were  the  subject  of  nail  si  ^ 
time;  and  tbat  tbe  company  bad  no  laiefntB 
tbe  question  as  to  what  afterward!  btftf^ 
of  a  tract  which  was  not  public  laod  it  ^ 
time  its  grant  became  fixed.  On  pa(cM4 
the  court  observed:  •*Tbe  right  of  tbe  Ww* 
stead  having  attached  to  tbe  land  it  w  '> 
conted  out  of  the  grant  as  much  as  if  ii*^^ 
it  had  been  excluded  from  tbe  oooftyvtx  H 
metes  and  l)ounds.'*  Tbe  aame  doctriai  ^^ 
affirmed  in  HastinyM  db  D,  R.  0§.r  ITM^ 
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L33  n.  S.  857  [38:863]  ;  Sioux  Oity  db  I  F. 
2\  L.  A  L.  Co.  V.  Griffey,  148  IT.  8.  82  [86  :  64]  ; 
Bardon  v.  Northern  Foe.  R.  Co,  145  U.  a  585 
[36  :  806]. 

Keitber  can  it  fairly  be  said  tbat  it  was  the 
Intent  of  Congress  tbat  these  lands  should  pass 
coDditionally  to  the  Southern  Pacific  Com- 
pany.     Good  faith  must  be  imputed  to  Con- 
gress.    It  cannot  be  supposed  that  Congress 
intended  to  give  to  the  Southern  Pacific  Com- 
pany tbat  which  it  bad  already  given  to  the 
Atlantic  &  Pacific  Company.    It  knew  that  it 
had  granted  lands  to  the  Atlantic  &  Pacific  for 
a  road  to  the  Pacific  ocean,  and  that  tbat  com- 
pany  was  then  engaged  in  constructing   its 
road,  and  proceeding  with  as  much  rapidity  as 
other  Pacific  companies  had  done.    Within 
little  over  a  month  from  the  date  of  this  grant 
to   the  Southern  Pacific  Company,  and   on 
Apnl  20,  1871.  it  gave  to  the   Atlantic   & 
Pacific  Company  authority   to   issue   bonds 
secured  by  a  mortgage  on  its  road,  equipment, 
lands,  franchises,  pnyileges,  etc.     17  »tat  at 
L.  19.      Congress,  therefore,  was  expecting 
that  the  Atlantic  &  Pacific  Company  would 
construct  its  road,  and,  with  this  expectation. 
had  no  thought  of  giving  to  the  Southern 
Pacific  Company  tbat  which  it  had  already 
given  to  the  Atlantic  &  Pacific  Company. 

Further,  as  indicating  the  intent  of  Congress, 
reference  may  be  had  to  the  first  prov&o  to 
section  8  of  the  Act  of  1866,  whicb,  by  the 
terms  of  section  18  of  that  Act  and  the  Act  of 
1871,  becomes  one  of  the  conditions  of  the 
^rant  to  the  Southern  Pacific  Company.    That 
proviso  is:    ^'Provided,  That  if  said  route  shall 
t>e  found  upon  the  line  of  any  other  railroad 
route,  to  aifl  in  the  construction  of  whicb  lands 
have  been  heretofore  granted  by  the  United 
States,  as  far  as  the  routes  are  upon  the  same 
^neral  line,  the  amount  of  land  heretofore 
panted  shall  be  deducted  from  the  amount 
>;ranted  by  this  Act"    That  proviso  may  not 
be  technically  and  strictly  applicable  to  this 
•case,  in  that  a  road  crossing  another  may  per- 
haps not  be  said  to  be  found  upon  the  line  of 
such  other  road,  or  to  be  upon  the  same 
general  line,  yet  the  import  of  this  proviso  is 
•clear,  to  the  effect  that  Congress  was  not  only 
not  intending  to  Rive  to  one  companv  that 
which  it  had  already  given  to  another,  but  in- 
tended that  lands  pre^ously  granted  should  be 
detinitely  excepted  from  the  later  grant 

Not  only  that,  but  by  section  9  of  the  orig- 
inal Act  it  was  provided  '*that  if  the  Atlantic 
4&  Pacific  make  any  breach  of  the  conditions 
hereof,  and  allow  the  same  to  continue  for  up- 
wards of  one  year,  then,  in  such  case,  at  any 
time  hereafter,  the  United  States  msy  do  any 
and  sU  acts  and  things  which  may  be  needful 
and  necessary  to  insure  a  speedy  completion  of 
the  said  road."  In  otlier  words,  the  intent  of 
OoD/;re88  was  that  this  road  to  the  Pacific 
should  be  built;  that  if  there  was  any  delay  on 
the  part  of  the  Atlantic  &  Pacific  Company,  it 
might  itself  take  all  needful  snd  necessary 
measures  to  accomplish  the  building;  and  to 
that  end,  of  course,  use  all  the  lands  it  pro- 
posed to  grant  therefor.  Can  it  be  supposed 
that  this  purpose  of  Congress  was  forgotten,  or 
that  its  intent  was  changed  when  it  made  the 
jgrant  to  the  Southern  Pacific,  or  that  it  bad 
anything  in  contemplation  other  than  that  after 
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I  the  completion  of  the  Atlantic  &  Pacific  road, 
and  the  appropriation  of  the  lands  along  its 
line  to  aid  m  that  construction,  the  Southern 
Pacific  Company  might,  if  it  saw  fit  to  build 
a  road  from  Tebacba|)a  Pass  to  the  Texas  & 
Pacific  Railroad,  obtain  the  remainder  of  the 
lands  along  that  line? 

Indeed,  the  intent  of  Congress  in  all  railroad 
land  grants,  as  has  been  understood  and  de- 
clared by  this  court  again  and  again,  is  that 
such  grant  shall  operate  at  a  fixed  time,  and 
shall  take  only  such  lands  as  at  that  time  are 
public  lands,  and,  therefore,  grantable  by 
Congress,  and  is  never  to  be  taken  as  a  fioating 
authority  to  appropriate  all  tracts  within  the 
specified  limits  which  at  any  subsequent  time 
may  become  public  lands.  The  question  is 
asked,  supposing  the  Atlantic  &  Pacific  Com- 
pany had  never  located  its  line  west  of  the 
Colorado  river,  would  not  these  lands  have 
passed  to  the  Southern  Pacific  Company  under 
its  grant?  Very  likely  that  may  be  so.  The 
language  of  the  Southern  Pacific  Company's 
grant  is  broad  enough  to  include  all  lands 
along  its  line,  and  if  the  grant  to  the  Atlantic 
&  Pacific  Company  had  never  taken  effect,  it 
may  be  that  there  is  nothing  which  would  in- 
terfere with  the  passage  of  the  title  to  the 
Southern  Pacitic  Company. 

But  that  is  a  matter  of  result  from  the  hap- 
pening of  something  neither  intended  nop  ex- 
pected. While  it  may  have  been  within  tbe 
knowledge  of  Congress  as  among  the  possibili- 
ties, that  result  was  not  the  purpose  sought  to 
be  accomplished  by  this  legislation.  If  any 
other  than  tbe  general  rule  as  to  land  grants 
had  been  intended,  it  is  to  be  expected  that 
such  intention  would  have  been  clearlv  ex- 
pressed. So  when  intent  is  to  be  considered, 
the  question  is  whether  Congress  intended,  the 
title  having  once  vested  in  the  Atlantic  & 
Pacific,  that  the  Southern  Pacific  Company 
should  stand  waiting  to  take  the  lands  at  some 
future  time,  however  distant,  when  the  At- 
lantic &  Pacific  Company's  title  should  fail. 

Again,  there  can  be  no  question,  under  the 
authorities  heretofore  cited,  that,  if  the  Act  of 
Forfeiture  had  not  been  passed  by  Congress, 
the  Atlantic  &  Pacific  could  yet  construct  its 
road,  and  that,  constructing  it,  its  title  to  these 
lands  would  become  perfect.  No  power  but 
that  of  Congress  could  interfere  with  this  right 
of  the  Atlantic  &  Pacific.  No  one  but  tbe 
grantor  can  raise  the  question  of  a  breach  of  a 
condition  subsequent  Congress,  b^  the  Act 
of  Forfeiture  of  July  6, 1886,  determined  what 
should  become  of  the  lands  forfeited.  It  en- 
acted that  thev  be  restored  to  the  public 
domain.  The  forfeiture  was  not  for  the  benefit 
of  the  Southern  Pacific:  it  was  not  to  enlarge 
its  grant  as  it  stood  prior  to  the  act  of  for- 
feiture. It  had  given  to  the  Southern  Pacific 
an  that  it  had  agreed  to  in  its  original  grant; 
and  now  finding  tbat  the  Atlantic  &  Pacific 
was  guilty  of  a  breach  of  a  condition  subse- 
quent, it  elected  to  enforce  a  forfeiture  for  that 
breach,  and  a  forfeiture  for  its  own  benefit. 

Our  conclusions,  therefore,  are,  that  a  valid 
and  sufficient  map  of  definite  location  of  its 
route  from  the  Colorado  river  to  the  Pacific 
ocean  was  filed  by  the  Atlantic  &  Pacific  Com- 
pany, and  approved  by  the  Secretary  of  the 
Interior;  that  by  such  Act  the  title  to  these 
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landi  passed,  under  the  grant  of  1866,  to  the 
Atlautic  &  Pacific  Company,  and  remained 
held  by  it  subject  to  a  condition  subsequent 
until  the  Act  of  Forfeiture  of  1886;  that  by  that 
Act  of  Forfeiture  the  title  of  the  Atlantic  & 
Pacific  was  retaken  by  the  ceneral  govern- 
ment, and  retaken  for  its  own  benefit,  and  not 
that  of  the  Southern  Pacific  Company;  and 
that  the  latter  company  has  no  title  of  any  kind 
to  these  lands. 

The  decrees  of  the  circuit  court  must  be  re- 
versed, and  the  cases  remanded  with  instruc- 
tions to  enter  decrees  for  the  plaintiff  for  the 
relief  sought. 

Mr.  Justice  Field  dissenting: 

I  am  not  able  to  agree  with  the  court  in  its 
ludgment  in  these  cases  or  in  the  reasons  of- 
fered in  its  support. 

The  cases  were  fully  and  elaborately  con- 
sidered by  the  circuit  and  district  judges  in 
the  court  below.  United  States  v.  Southern 
Pae.  R.  Co,  46  Fed.  Rep.  683.  692.  Their 
opinions  are  not  only  able  and  convincing,  but 
lead  to  conclusions  which  seem  to  me  conso- 
nant with  justice  and  fair  dealing.  To  my 
sense  of  right,  there  is  something  repugnant  in 
any  other  conclusion,  in  view  of  the  induce- 
[608 J  ments  held  out  by  the  government  and  the 
wor^  done,  and  the  expenses  incurred,  by  the 
railroad  company. 

Congress  desired  to  connect  by  a  railway  the 
states  on  the  Mississippi  with  the  Pacific  coast, 
and  for  that  purx>ose.  by  the  Act  of  July  27, 
1866,  created  a  corporation  known  as  the  At- 
lantic &  Pacific  Railroad  Company,  and  gave 
it  a  grant  of  lands  to  aid  in  the  construction  of 
a  railwav  between  Springfield,  in  the  Si  ate  of 
Missouri,  and  the  Pacific  coast.  14  Stat.  atL. 
292.  The  18th  section  authorized  the  Southern 
Pacific  Railroad  Company,  a  corporation  un- 
der the  laws  of  California,  to  connect  with  the 
Atlantic  &  Pac^ific  Railrqad  at  such  point  near 
the  boundary  line  of  California  which  it  should 
deem  most  suitable  for  a  railroad  line  to  San 
Francisco,  and  in  consideration  thereof,  and 
to  aid  in  its  construction,  gave  it  grants  of  land 
similar  to  those  which  the  Atlantic  &  Pacific 
Railroad  Company  had  received  and  subject 
to  the  same  conditions  and  limitations. 

On  the  3d  of  March,  1871,  Congress  passed 
an  Act  to  incorporate  the  Texas  &  Pacific 
Railroad  Company,  and  to  aid  in  the  construc- 
tion of  its  road;  and,  for  the  purpose  of  con- 
necting that  road  with  the  city  of  San  Fran- 
cisco, it  authorized,  by  its  23d  section,  the 
Southern  Pacific  Railroad  Company  to  con- 
struct a  line  of  railroad  from  a  point  at  or  near 
Tehachapa  Pass,  by  way  of  Los  Angeles,  to 
the  Texas  Pacific  Railroad  at  or  near  the  Col- 
orado river,  with  the  same  rights,  grants,  and 
privileges,  and  subject  to  the  same  limitations, 
as  those  contained  in  the  grant  by  the  Act  of 
July  27,  1866,  with  a  proviso  "that  this  sec- 
tion shall  in  no  way  meci  or  impair  the  rights, 
present  or  prospective,  of  the  Atlantic  &  Pa- 
cific Railroad  Companv,  or  anv  other  railroad 
company."  On  the  3a  of  April  following,  one 
month  only  after  the  passage  of  this  Act,  the 
Southern  Pacific  Companv  designated  the  line 
of  its  road  from  Tehachapa  Pass,  by  way 
of  Los  Angeles,  to  Fort  Tumaon  the  Colorado 
river,  on  a  map  which  it  filed  on  that  day  in 
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the  office  of  the  CoroTnisaJoner  of  the  Ceaet>l 
Land  Office.    Afterwards  th<^  Soathen  Vmd^ 
was  amalgamated  or  consolidated  wich  other 
companies,  the  conaolidmted  oompaaj 
called  the  Southern  Pacific  Railroad  Coa 
It  then  proceeded  to  build  the  railro^ 
the  line  designated  from  TehacbapA 
wav  of  Los  Angles,  to  the  Cdomdo 
and  completed  the  same  within  the 
quired  by  the  Act  of  Congress.     lu 
sections  were  examined  from  time  to 
reported  to  the  President  of  the  United 
by  commissioners  appointed  \jj  hira  for 
purpose;  and  the  whole  line  was  accepted  by 
the  President,  and  patents  of  the  United  Siatei 
for  the  greater  part  of  the  lands  thus 
were  issued  to  the  company.     £ver 
completion  and  acceptance  of  the 
company  has  performed  to  the 
the  government  all  the  services,  siu^ 
ing  the  mails,  transporting  troops  sad 
plies,  in  all  respects  as  required  t^  the  Act  ef 
Congress;  and  the  services  have  becBaooepied 
by  the  United  States. 

The  Atlantic  &  Pacific  Raibosd  CooLpavf 
subsequently  to  this  definite  locatioa  of  the 
Southern  Pacific  Company,  and  nearly  a  year 
after  the  construction  o^  its  road  ud  tieea 
commenced,  and  on  March  12,  1872,  fifed  is 
the  office  of  the  Secretary  of  the  Interkir— wx 
the  office  of  the  Commissioner  of  the  GtaenX 
Land  Office — two  maps  of  portk)BS  of  tte  Ism 
of  road  in  the  State  of  Calif omis,  sod  9cwf 
time  afterwards  filed  maps  of  otbo-  poctkafrof 
its  line,  but  it  uever  constructed  say  portiro 
of  the  road  authorized  to  be  constrocted  bv  it 
in  the  State  of  California;  and  for  its  faifcrr 
in  that  respect,  Congress,  on  July  6,  18W. 
passed  an  Act  declaring  a  forfeiture  of  tbe 
land  in  that  State.  The  proposed  liiie  of  tkr 
Atlantic  &  Pacific  Railroad,  which  was  kw 
built,  crosses  the  line  of  the  roed  of  thr 
Southern  Pacific  Company,  which  was  bsBh  m 
stated. 

The  present  suit  is  brought  to  cased  tht 
patents  issued  to  the  Southern  Patdlle  Com- 
pany, and,  wherever  there  is  any  portioa  for 
which  a  patent  has  not  been  issued,  to  aaa«2 
its  alleged  title. 

The  opinion  of  the  maiority  of  the  ooart 
proceeds  upon  the  ground  that  tJis  ciaat  lo 
the  AtlanUc  &  Pacific  Railroad  OoKpsav. 
though  the  road  in  aid  of  which  it  was  gr«a«pd 
was  never  constructed,  and  the  grant  ww  mV 
sequently  forfeited  by  the  United  Stales,  op^ 
erated  to  divest  the  government  of  the  fee  of 
such  lands  so  completely  that  the  craat  to  iW 
Southern  Pacific  Company  to  halkl  ils  vmI 
could  in  no  way  be  carried  out;  that  its  ac- 
tion.  although  taken  with  the  approval  of  the 
officers  of  the  government  and  strictly  Is  ooa 
formity  with  its  grant,  nve  nothio^  whatever 
to  that  company,  and  that  the  United  Ststn 
are  for  that  reason  authorised  to  ask  for  tW 
cancellation  of  the  patents  and  the  saiiffcf 
of  the  lands  granted.  necessarQy  carry  lag  «ita 
them  the  railroad  and  other  works  const n>rwr<d 
by  tlie  companv.  And  this  is  pn^yed  ia  tkr 
face  of  the  evident  intentioo  of  Coogrea  ths 
the  Southern  Pacific  Companr  shonld  hsw 
these  identical  lands,  so  far  as  the  foietaawi 
had  the  right  to  grant  them  as  its  rewaid  "t 
part  for  bwlding  the  road. 
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It  is  not  denied  or  doubted,  as  counsel  well 
observed,  tbst  the  Southern  radflc  Company 
*' promptly,  completely,  in  good  faith,  and  to 
ibe  satisfaction  of  every  department  of  the  gov- 
emmeot  having  any  concern  with  the  matter, 
constructed  ana  equipped  its  road,  put  it  into 
operation,  and  placed  in  possession  of  the  goy- 
emment  every  facility  and  advantage  souffht 
by  it  in  making  the  grants,  and  has  thus  fully 
earned  its  entire  reward.  And  yet,  in  the  face 
of  all  this,  the«>vemment,  by  these  suits,  seeks 
to  wrest  these  lands  from  the  company,  not  be- 
cause it  wishes  to  apply  them  to  some  purpose 
of  its  own  to  which  they  had  been  devoted 
prior  to  the  grant,  nor  because  it  needs  them 
in  order  to  enable  it  to  fulfill  some  prior  eo- 
^gement  with  other  parties,  but  simply  in  or- 
der to  restore  them  to  the  public  domain, 
wbere  they  were  at  the  time  of  the  grant,  in 
order  that'  it  may  deal  with  them  as  its  own 
absolute  property,  and  as  it  pleases."  The 
cases  would  thus  seem  to  be  destitute  of  any 
substantial  equity. 

The  opinion  assumes  that  the  grant  to  the 
Atlantic  &  Pacific  Company  when  its  map  of 
definite  location  was  filed,  though  that  was 
after  the  concession  to  the  Southern  Pacific 
Company,  took  effect  and  vested  an  absolute 
title  to  the  lands  designated  in  the  Atlantic  & 
Pacific  Company  from  its  date,  which  could 
DOt  be  affected  by  any  subsequent  events 
which  would  make  the  concession  to  the 
Southern  Pacific  available.  In  support  of 
tbat  view  it  cites  several  decisions  of  the  court, 
in  which  it  has  been  held  that  similar  railroad 
grants  were  grants  in  prcBsenti,  and  operated 
oDly  upon  lands  at  the  time  free  from  excep- 
tions stated,  such  as  lands  to  which  a  pre-emp- 
tion or  homestead  right  has  attached,  or  have 
been  reserved  for  special  purposes,  and  tbat 
lands  thus  excepted  or  reserved  do  not  fall  un- 
der the  operation  of  the  grants  if  subsequently 
the  cause  of  the  original  exception  or  reserva- 
tion has  ceased,  but  remain  as  public  or  un- 
granted  lands.  ■ 

Such  grants  have  been  treated  as  grants  in 
prassenti  in  determining  controversies  between 
I>arties  as  to  the  date  S  their  respective  titles 
under  the  grants,  or  against  conflictiog  grants. 
Tbey  are  grants  in  prcBsenti,  so  as  to  cut  off  all 
intervening  claims  except  such  as  are  expressly 
named;  and  if  the  work,  in  aid  of  which  the 
grants  are  made,  is  executed  in  accordance 
with  their  provisions,  the  title  of  tbe  grantees 
will  take  c^ect  as  of  tibeir  date,  except  as  to 
specially  reserved  parcels.  We  do  not  aisagree 
with  the  majority  of  the  court  on  this  point. 
It  is  true,  also,  that  lands  excepted  or  reserved 
from  such  grsnts  at  their  date  are  not  sub- 
sequently brought  under  their  operation  if  the 
cause  or  purpose  of  their  exception  ceases. 
They  remain  ungranted  lands.  Such  was  the 
case  of  Bardon  v.  Northern  Pac,  R,  Co.  145 
U.  S.  685  [86: 806].  But  it  isevident  that  such 
exceptions  and  reservations  of  one  grant  do  not 
apply  and  control  a  second  grant,  unless  such 
second  grant  is  speciallv  stated  to  be  within 
them.  When  Uie  second  grant  in  question  in 
this  case  was  made,  all  the  rights  which  tbe 
United  States  had  in  tbe  lands  described  there- 
in passed  to  the  Southern  Pacific  Company, 
subject  only  to  the  rights  specially  reserved  of 
the  first  grantee,  and  released  '^f  all  restrictions 
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upon  their  use  except  as  thus  designated. 
Until  something  was  done  under  the  first  grant 
towards  its  execution,  it  was  competent  for 
Congress  to  give  effect  to  other  grants  and  to 
limit  the  extent  of  their  subordination. 

Neither  grants  in  praaenti,  nor  grants  with 
special  exceptions  or  reservations,  have  ever 
been  held,  that  I  am  aware  of,  to  prohibit  a 
second  grant  of  the  same  lands  subject  to  the 
condition  that  it  shall  not  affect  or  impair  any 
rights  under  the  elder  grants.  There  can  lie 
no  circumstances  under  which  such  second 
conditional  grant  may  not  be  made.  Whether 
it  will  ever  become  operative  and  pass  the  title 
to  the  lands  described  will  depend  upon  cir- 
cumstances which  cannot  be  stated  with  cer- 
tainty in  advance.  Many  events  may  arise 
to  defeat  or  limit  the  operation  of  the  first 
ffrant.  It  may  be  forfeited,  or  portions  of  its 
lands  may  be  surrendered  and  new  legislation, 
taken  in  execution  of  the  reserved  power  to 
alter,  amend,  or  repeal  the  Act  making  the 

g'ant,  may  change  the  whole  condition  of  the 
nds. 

From  these  views  it  would  seem  that  the 
guestions  arising  in  this  case  should  not  be  dif- 
ficult of  solution.  Before  anything  was  done 
under  the  grant  to  the  Atlantic  &  Pacific  Rail- 
road Company,  even  to  indicate  the  route  of 
the  road  it  would  construct,  authority  was 
issued  by  the  government  to  tbe  Southern 
Pacific  Company  to  build  a  road  north  from  a 
point  at  or  near  Teharbapa  Pass,  by  way 
of  Los  Angeles,  to  tbe  Texas  &  Pacific  Rail- 
road at  or  near  tbe  Colorado  river,  with  a  pro- 
viso, however,  that  the  authority  thus  given 
should  not  in  any  respect  impair  the  rights, 
present  or  prospective,,  of  the  Atlantic  &  Pa- 
cific Railroad  Company  or  of  any  other  rail- 
road. Congress  had  power  to  confer  such 
authority  and  to  make  a  grant  for  its  execution. 
Surely  Congress  can  make  a  grant  of  lands 
which  it  owns  or  claims  to  own  at  any  time,  if 
it  annex  a  condition  that  the  grant  shall  not- 
affect  or  impair  the  rights  of  a  previous  grantee. 
It  would,  as  it  seems  to  me,  oe  an  extravagant 
and  utterly  unwarranted  isssertion  to  say  that 
Congress,  having  made  a  ^rant  for  a  railroad 
to  run  in  one  direction,  is  thereby  prohibited 
from  making  another  grant  for  a  railroad  to 
run  in  a  different  direction,  if  a  condition  is 
annexed  that  tbe  second  grant  shall  not  affect 
or  impair  the  rights  of  the  first  grantee.  The 
questions,  and  the  only  qi>estions  for  considera- 
tion in  such  a  case,  would  be,  first,  what  are 
the  rights  thus  reserved  to  which  the  second 
grant  is  subordinate,  and,  second,  have  they 
been  affected  or  impaired  by  the  later  grant? 
The  previous  grant  to  the  Atlantic  &  Pacific 
Railroad  Company,  made  six  years  before,  did 
not  stand  in  the  way  of  Congress  making  the 
conditional  concession  to  the  Southern  Pacific. 
If  unlimited,  it  would  have  affected  the  extent 
of  the  grant  to  the  first  company,  a  limitation 
upon  its  operation  was  placed  by  tbe  proviso. 
No  line  of  railroad  had  been  then  denned  or 
marked  by  tbe  Atlantic  &  Pacific  Railroad 
Company.'  It  mi^ht,  so  far  as  Congress  saw, 
have  selected  a  different  route  from  the  one  it 
did  afterwards  select.  Congress  waited  six 
years  for  that  company  to  make  a  selection 
before  it  made  tbe  concession  to  tbe  Southern 
Pacific  Company.     The  company  was   not 
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bound  to  wait  indetioitely  for  the  yean  to  elapse 
before  moviog  in  tbe  enterprise  it  was  to 
undertake,  and  to  further  which  Congress  had 
afforded  assistance.  The  condition  attached 
to  the  concession  was  not  an  exception  from 
the  grant  of  any  lands  that  the  Atlantic  ^Pacific 
Railroad  Company  might  claim  under  its  grant 
without  performing  its  conditions.  It  merely 
rendered  Uie  concession  to  the  Southern  Pacific 
Company  subordinate  and  subject  to  any  rights 
that  the  Atlantic  &  Pacific  Company  may  then 
have  acquired  or  might  thereafter  acquire 
under  its  grant,  upon  the  performance  of  its 
conditions.  What,  then,  were  those  rights, 
present  or  prospective,  which  were  reserved 
to  tbe  Atlantic  &  Pacific  Company?  Plainly 
they  were  the  right  to  construct  a  railroad  and 
telegraph  to  the  Pacific  coast,  from  the  Colo- 
rado river,  by  the  most  practicable  route,  with 
a  right  of  way  two  hundred  feet  iu  width,  and 
to  use  certain  lands  granted  for  that  purpose 
to  aid  in  their  construction,  and  when  con- 
structed, the  right  to  operate  the  road  and  use 
the  telegraph  line.  They  were  permissive 
richts,  and  not  compulsory.  Have  th6y  been 
affected  or  impaired  by  the  concession  to  the 
Southern  Pacific  Company?  In  no  respect 
whatever.  Thev  were  affected  and  impaired 
by  tbe  companv^s  failure  to  perform  the  con- 
ditions annexed  to  its  grant,  and  in  no  other 
way,  until  its  forfeiture  was  declared.  It 
never  did  anything  towards  a  compliance  with 
its  conditions  except  to  file,  in  detached  parts, 
wbat  it  termed  a  map  of  tbe  location  of  its  road 
six  years  after  the  date  of  the  grant  and  one 
year  after  the  Southern  Pacific  Company  had 
located  its  road,  under  Its  concession,  and  com- 
menced its  construction.  Its  rights,  whether 
present  or  prospective,  were  never  invoked, 
and,  in  consequence,  nothing  was  ever  obtained 
in  virtue  of  them.  The  building  of  another 
road  in  another  direction  by  the  Southern  Pa- 
cific Company  under  its  concession  did  not, 
therefore,  affect  or  impair  any  rights  of  the 
Atlantic  &  Pacific,  as  none  were  ever  claimed 
or  exercised  by  it.  Had  the  company  per- 
formed the  conditions  of  its  grant  and  exer- 
cised its  rights,  it  would  have  taken  the  lands 
under  tbe  grant  airainst  any  possible  pretension 
of  the  Southern  Pacific  Company,  but  having 
abandoned  all  such  rights  by  simply  refusing 
to  do  anything,  the  Southern  Pacific  Company 
rightly  proce^ed  with  its  work  and  construct- 
ed its  nwd.  The  grant  to  it  was  a  full  con- 
veyance of  all  the  rights  of  the  United  States 
free  from  all  restraints  except  as  specially 
designated,  and  the  rights  then  reserved  were 
never  subsequently  affected  or  impaired  by 
the  Southern  Pacific  Company,  and  they  were 
lost  entirely  by  the  forfeiture  of  the  grant. 

The  case,  in  a  nutshell,  is  this:  The  grant 
to  the  Atlantic  &  Pacific  Railroad  Company 
was  indeed  prior  in  point  of  time  and  of  right, 
and  the  grant  to  tbe  Southern  Pacific  Railroad 
Company  was  subordinate  to  the  prior  grant. 
But  when  the  prior  grant  was  forfeited  by  the 
failure  of  the  Atlantic  &  Pacific  Railroad 
Company  to  perform  its  conditions,  that  crant 
fell  off,  and  the  underlaying  grant  to  the 
Soufbern  Pacific  Rai  I nmd  Company,  all  the 
conditions  of  which  had  been  performed,  re- 
mnincd  in  full  force  and  effect. 

I  consider  the  principle  involved  in  these 
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cases  as  one  of  great  importance;  moR  m 
the  value  of  the  property,  attboock  tlia& 
into  millions  of  oollars  expended  "by  tbe 
pany  upon  tbe  encouragement  of  tbe  _ 
ment.    But  it  is  infinitely  more  impoctnt  that 
it  should  be  esublished  that  tbe 
and  its  officers  are  bound  by  tbe  san 
of  justice  in  their  dealingB  whkdi  aie 
govern  the  conduct  of  individuala. 

In  my  opinion  the  Judgment  oC  tbe 
below  should  be  affirmed,  and  I  am 
to  state  that  Mr.  Jtutiee 
me  in  this  dissent. 


UNITED  STATES. 

V. 

THE  COLTON  MAKFLE  ^  UMS  OOK- 

PANY   KT   AI- 


UNITED  STATES, 

THE  SOUTHERN  PACIFIC  itAir^nnAP 

COMPANY. 

(See  8.  C.  Reporter's  ed.  fif  €HD 


Ocnutrueiian  qf  grants  to 

Southern  Pacific  Baiiroad 

h   The  ordinary  rule  with  respect  to 
indenmity  limits  of  a  imHroad  irfmal 
title  passes  until  solectioD; 
within  the  granted  limits  Is  so 
indemnity  lands  wHi  not  make  good 
a  contest  between  two  railroad 
formal  selection  is  necessarx  to  gtva 
one  havinff  tbe  older  frant»  aa 
company. 

2.   Tbe  proviso  iu  tbe  grant  of  isn  to 
Paclflo  Railroad  Oompany,  wbicb 
stance  that  that  company  sboaM 
to  which  tbe  Atiantio  *  Padflc 
pany  orany  other  own  pany  bad  at  tba 
ent  or  prospective  right,  has 
indemnity  lands  of  tbe  Atlantic  M  Paclie 
Company  were  exempted  from  tba 
Soutbem  Pacific;  hence  tbe  title  to 
indemnity  lands  passed 
Soutbem  Pacific  Oompany. 

[NosL  80._8». 

Argued  Not.  9, 10, 189f. 


Dm^U. 


APPEALS  from  decrees  of  tbe  Gbc«bOMt 
of  tbe  United  States  for  tbe  Sovtbscn  Dm^ 
trict  of  California,  in  favor  of  tbe  dgfewtean 
dismissing  suits  in  equity,  to  qaiet  tbe  tiile  i» 
certain  lands,  brought  by  tbe  Uotted  Sia»e«.  sad 
to  cancel  certahi  patents  issued  by  tbe  CalMd 
States  to  the  Southern  Pitcillc  HaOraad  " 
pany  and  to  enjoin  defendants  fi 
title  to  and  cutting  timber  from 
Reversed  with  dirfdioM  to§nUr  ~ 
of  the  gotemment, 

NOTB.— At  to  pre^empHom  ri^ktK  ass 
ed  States  v.  Fitigeraid,  lOeTK. 

That  patentM  fnr  land  aioir  bssrt 
see  note  to  Miller  v.  Kerr,  8e  ML 

Ab  to  srrorfin  mrueys  and 
for  lands;  how  eomCmsd* 
sey.ft:  428. 

^t  to  land  oroiitt  (o 
I  Pac.  R.  Co.  V.  Atchison,  T.*  ft.  T. 
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See  same  cases  below,  89  Fed.  Hep.  182;  40 
Fed.  Rep.  611;  46  Fed.  Rep.  596;  46  Fed.  Rep. 
688. 

These  cases  were  first  argued  and  submitted 
to  the  court  in  April,  1892,  and  thereafter  the 
court  made  au  order  that  the  cases  be  afraiu 
argued  before  the  full  bench  of  uiue  justices, 
and  they  were  agpsin  argued  as  herein  stated. 

Statement  by  Mr.  Justice  Brewer: 
These  cases  are  similar  in  many  respects  to 
Ibose  of  United  States  y.  Southern  Pacific  R. 
Co.  just  decided.  The  lands  iuYolYcd  are 
within  the  granted  limits  of  the  Southern  Pa- 
citic  Railroad  Company,  and  the  indemnity 
limits  of  the  Atlantic  &  Pacific  Railroad  Com- 
pany, and  the  contention  on  the  part  of  the 
government  is,  that  because  they  were  within 
such  indemnity  limits  they  were  not  of  the 
laods  granted  or  intended  to  be  granted  to  the 
Southern  Pacific  Company.  In  the  first,  the 
defendants  claim  under  the  Southern  Pacific 
Railroad  Company,  and  are  charged  to  be  com- 
mitting trespasses  upon  the  lands,  and  the  re- 
Kef  sought  is,  as  in  the  two  prior  cases,  to  quiet 
the  title  of  the  plaintiff  and  to  restrain  the 
trespasses.  In  the  second,  a  patent  has  been 
issued,  and  the  legal  title  conveyed  to  the  rail- 
road company,  and  the  relief  sought  is  the 
cancellation  of  that  patent,  and  a  decree  es- 
tablishing the  title  of  the  government.  In 
this  case  there  is  a  further  contention  on  the 
part  of  the  government,  and  that  is  that  the 
lands  were  mtbjudice  at  the  time  of  the  definite 
location  of  the  Southern  Pacific  Company's 
road,  inasmuch  as  they  were  within  the  exterior 
boundaries  of  a  Mexican  land  grant  known  as 
the  Rancho  San  Jos6,  as  those  boundaries  were 
marked  on  the  surface  of  the  ground  by  one 
of  two  ofl^cial  surveys,  the  accuracy  of  neither 
of  which  had  then  lieen  determineH.  Decrees 
were  entered  below  in  favor  of  the  defendants, 
dismissing  the  bills;  from  which  decrees  the 
government  has  appealed  to  this  court.  See 
United  States  y.  Amthem  Pae.  B.  €h.  99  Fed. 
Rep  182.  40  Fed.  Rep.  611,  40  Fed.  Rep.  596, 
46  Fed.  Rep.  688. 

Mr,  Win.  A.  Mar\rx»  Assi.  Atty.  Oen,, 
for  appellant 

Mr.  James  C«  CtLAmr  for  appellee. 

Messrs.  Geo.  W.  Merrill*  O.  Wiley 
"Wells,  and  Daniel  L.  Russell*  for  Joseph 
Hinkell,  defendant,  claiming  land  under  the 
United  States,  adversely  to  Southern  Pac,  R, 
R.  Co. 

Mr.  J.  A.  Anderson  for  Lewis  H.  Bizby 
€t  al„  appellees. 

The  briefs  of  counsel  are  given  in  the  next 
preceding  case  of  United  Saies  v.  SoutTlim 
Pacific  S.  Oo. 

Mr.  Justice  Brewer  delivered  the  opinion 
of  the  court: 

The  ordinary  rule  with  respect  to  lands  with- 
in indemnity  limits  is,  that  no  title  passes  until 
selection.  Where,  as  here,  the  deficiency 
within  the  granted  limits  is  so  great  that  all  the 
indemnity  Isnds  will  not  make  good  the  loss, 
it  has  been  held,  in  a  contest  between  two  rail- 
ro'*d  companies,  that  no  formal  selection  was 
necessary  to  give  them  to  the  one  having  the 
older  grant,  as  against  the  other  company.    St. 


Paul  AP.ROo.  ▼.  Northern  Pac.  B.  Co.  189 
U.  8.  1  [85: 77].  And  if  the  Atlantic  &  Pacific 
Company  had  constructed  its  road,  it  would  be 
difficult  in  the  light  of  that  decision  to  avoid 
the  conclusion  that  all  the  lands  within  the  in- 
demnity limits  passed  to  that  company.  But 
this  case  does  not  rest  upon  that  proposition. 
One  thing  which  distinguishes  tnc  grant  of 
1871  to  the  Southern  Pacific  Railroad  Com- 
pany from  most,  if  not  all  other,  land  grants  is  [617] 
the  proviso  somewhat  considered  in  the  opinion 
in  the  former  cases,  and  which  reads:  "  Pro- 
vided, however.  That  this  taction  shall  in  no 
way  aflfect  or  impair  the  rights,  present,  or 
prospective,  of  the  Atlantic  &  Pacinc  Railroad 
Company,  or  any  other  railroad  company." 

What  is  the  significance  of  this  proviso  ? 
Without  it,  certamly.  the  Soutnem  Pacific,  its 
grant  being  of  later  date,  would  be  postponed 
to  the  Atlantic  &  Pacific;  and  on  the  filing  by 
each  company  of  a  map  of  definite  location, 
the  title  to  the  lands  within  the  granted  limits 
would  vest  in  the  Atlantic  &  Pacific  Company, 
to  the  total  and  absolute  exclusion  of  all  claims 
on  the  part  of  the  Southern  Pacific.  The  pro- 
viso, therefore,  was  without  significance,  in 
respect  to  such  lands.  It  in  no  manner 
strengthened  the  title  of  the  Atlantic  &  Pacitic, 
and  took  nothing  away  from  the  Southern 
Pacific.  Tet  it  cannot  be  supposed  that  this 
proviso  was  meaningless,  and  that  Confess 
intended  nothing  by  It.  Carefully  inserted,  in 
a  way  to  distinguish  this  grant  from  ordinary 
later  and  confiicting  grants,  it  must  be  held 
that  Congress  meant  by  it  to  impose  limita- 
tions and  restrictions  different  from  those  gen- 
erally imposed  in  such  cases,  and  it  in  sub- 
stance declared  that  the  Southern  Pacific 
Company  should  not  in  any  event  take  lands 
to  which  any  other  company  had  at  the  time 
a  present  or  prospective  nght  As  it  could 
have  no  effect  upon  the  fimds  within  tiie 
granted  limits,  it  must  have  been  intended  to 
nave  some  effect  upon  those  within  the  in- 
demnitv  limits,  they  being  the  only  lam^^cpon 
which  it  could  operate.  * 

What  were  the  prospective  rights  of  the  At- 
lantic &  Pacific  Companv?  Of  course  it 
could  not  be  known  at  the  ume  of  the  passage 
of  the  later  Act  exactly  wheio  the  lines  of  the 
two  companies  would  be  located,  and  where 
the  point  of  crossing  would  be.  Neither  could 
it  then  be  known  that  there  would  be  any  de- 
ficiency in  the  granted  lands  at  the  point  of 
crossing,  or  that,  if  such  deficiency  existed,  it 
would  require  all  the  indemnity  lands  to  make  r^v  o-i 
good  the  loss.  It  might  well  be  assumed  that  t^^^I 
very  likely  the  Atlantic  &  Pacific  Company 
would  be  called  upon  to  select  from  the  in- 
demnitv  lands  a  portion  sufficient  to  make 

food  the  deficiency  in  the  granted  limits, 
'hat  right  of  selection  was  a  prospective  right, 
and  if  it  was  to  be  fully  exercised,  no  adverse 
title  could  be  created  to  any  lands  within  the 
indemnity  limits.  Suppose,  for  instance,  it 
should  turn  out  that  only  half  of  the  indem- 
nity lands  were  necessary  to  make  good  the 
deficiency,  and  that  one  half  of  such  lands 
were  well  watered  and  valuable,  while  the  re- 
mainder were  arid  and  comparatively  valueless, 
obviously  the  right  of  selection  would  be  seii- 
ously  Impaired  if  it  were  limited  to  only  the 
arid  and  valueless  tracts.    In  fact,  CTery  with- 
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drawal  of  lands  from  the  aggreprate  of  those 
from  which  selection  could  be  made  would 
more  or  less  impair  the  value  of  the  right  of 
selection.  The  only  way  in  which  force  can 
be  given  to  this  proviso  is  to  hold  that  the  in- 
demnity lands  of  the  Atlantic  &  Pacific  were 
exempted  from  the  grant  to  the  Southern  Pa- 
cific, for,  if  not  exempted,  the  former  com- 
pany's prospective  right  of  selection  would  be 
to  that  extent  impaired.  It  must  be  borne  in 
mind  that  these  lands  were  in  the  granted  lim 
its  of  the  Southern  Pacific,  and  that  they  are 
not  lands  in  respect  to  which  that  company 
would  have  a  right  of  selection,  and  might  de- 
fer the  exercise  of  that  right  until  such  time  as 
suited  it.  Being  within  the  granted  limits  of 
the  Southern  Pacific,  all  its  rights  thereto 
vested  at  once,  at  the  time  of  the  filing  of  the 
map  of  definite  location,  and  were  not  and 
could  not  be  added  to  after  that  time:  every- 
thing it  could  have  in  those  lands  it  had  then, 
and  at  that  time  there  was  an  exist  ng  pro- 
spective right  on  the  part  of  the  Atlantic  & 
Pacific  Company  to  make  a  selection.  That 
prospective  right  would  be  impaired  by  the 
transfer  of  a  title  of  a  single  tract  to  the 
Southern  Pacific.  Hence,  it  follows  that  the 
title  to  none  of  these  indemnity  lands  passed 
or  coiAd  pass  to  the  Southern  Pacific  Com- 
pany. 

In  this  aspect  of  the  case  it  becomes  unnec- 
essary to  inauire  whether  the  lands  described 
in  the  second  case  were  $ub  judice  or  not.  If 
they  were  mb  judice,  they  could  not  pass  to 
either  conopany;  and  if  they  were  not,  the  At- 
lantic &  Pacific's  prospective  right  of  selec- 
tion prevented  the  passing  of  title  to  the 
Southern  Pacfic 

The  decrees  in  both  cases  will  be  reversed, 
and  the  cases  remanded  with  instructions  to 
enter  decrees  in  favor  of  the  government  for 
the  relief  sought. 

Mr.  Justice  Field  dissenting: 

In  these  cases  I  dissent  from  the  Judgment 
of  the  court  equally  as  from  that  in  the  cases 
Just  decided.  It  is  now  held  that  not  only 
the  lands  within  the  granted  limits  of  the  At- 
lantic &  Pacific  Railroad  Company  passed  to 
that  company  beyond  the  power  of  Congress 
to  assign  any  portion  of  them  for  the  construc- 
tion of  the  Southern  Pacific  Company,  al- 
though no  work  was  done  by  the  former  cor- 
poration, and  the  grant  to  it  was  forfeited,  but 
the  indemnity  lands  also.  The  objections 
urged  to  the  Judgment  in  the  other  cases  Just 
decided  possess  greater  foree  in  these  cases, 
for  indemnity  lands  do  not  vest  in  any  com- 

{)any  until  they  are  selected.  Even  if  the  At- 
antic  &  Pacific  Railroad  Company  had  built 
the  road,  it  would  have  had  no  indemnity 
lands  until  selection  was  made;  much  less  can 
it  be  held  that  title  vested  in  that  company 
before  any  attempt  was  made  to  exhaust  the 
lands  within  the  granted  limits. 

I  think  the  Judgment  in  these  caset  should 
also  be  affirmed,  and  I  am  authorized  to  state 
that  Mr.  Juiiiee  Orw^  concurs  with  me  hi 
this  dissent. 

iioe 


JOHN  Q.    BROWN,    as  Assignee   of 
FATSTTB  and  £.  B.  BAXTEm» 

V. 

THE  MARION  NATIONAL   BANS  OF 
LEBANON,  Kentucky. 

(See  8.  GL  Beporter^  ed.ftl9,aaiL 

tied  *'Brown  v.  Baxter.**) 

Be9iew  qf  Haie  judlgwkemt. 

A  judgment  of  the  ooort  of  mppcmM  < 
reversing  the  judgment  of  the  k> 
and  remanding  the  cause  for  fortlMr 
is  not  a  flnal  Judirment  which 
this  oourt  on  writ  of  error. 

[No.  1123.] 
aubmitted  Dee.  It,   1S92. 

1892. 

IN  ERROR  to  the  Court  of  Appesli  sf 
State  of  Kentucky,  to  review 
that  court  reversing  the  Judgment  c^  tbr 
circuit  court  in  that  State  and 
cause  for  further  proceedinga. 

This  ia  a  suit  instituted  in  the 
court  by  John  Q.  Brown  as  assignee  for  Ike  h»> 
efit  of  creditors  of  Lafayette  sod  £.  B.  Bazier 
afirainst  the  Marion  Nationid  Bank  uader  tke 
80th  section  of  the  Act  of  Qtmmm  of  JveK 
1864,  known  as  the  National  Baok  Ace  is  ia> 
cover  the  penalty  of  twice  the  mmooBt  of 
est  paid  by  the  Baxters  to  said  beak  on 
debts  owing  by  them  to  it,  which  usurioas  is- 
terest  had  been  paid  within  two  jesrs  peter  Is 
the  institution  oi  the  suit  The  trial  oovit  is 
Kentucky  gave  Judgment  for  plaiotilf  for  twior 
the  amount  of  said  interest  and  sdjod^ed  thA 
only  the  face  of  said  notes  aboold  be  Md  m 
subsistinr  obligations  in  favor  of  said  hafc 
agamst  the  estate  of  said  Bsxters.  TW  petf- 
tion  of  plaintiff  also  contained  a  deoHad  im 
Judgment  for  the  usurious  interest,  sad  im 
double  the  amount  thereof,  iochidcd  in  the 
amounts  for  which  said  notes  were  givva,  aai 
the  plaintiff  excepted  to  the  refusal  i«f  the  tns4 
court  to  give  the  last  named  relief,  sad  ar> 
pealed  the  case  to  the  state  Court  of  Appesk 
in  which  court,  on  motion  of  the  appdW,  a 
cross  appeal  was  g^imted  and  the  ca«e  sbIk 
mitted.  The  state  Court  of  Appeals  |paw  iudr 
ment  that  said  judgment  of  the  Hanoa  cucoit 
court  "be  reveraed  on  the  orii^inal  appeal  asd 
affirmed  on  the  cross  appeal,  and  ibe  caa»  it- 
manded  for  further  proceeding  roo<«tcflt 
with  the  opinion  herein,  which  is  orderrd  to 
be  certified  to  said  court."  The  judgmrat  of 
the  state  Court  of  Appeals  was  takea  to  th» 
court  by  writ  of  error. 

The  appellant  Brown  had  also  oovuaeacad 
another  action  for  settlement  of  ibe  estaic  of 
said  Baxters,  and  the  two  actions  sppcar  i» 
have  been  consolidated  before  the  said  jm^ 
ment  of  the  said  trial  court,  and  the  queMt  w 
arising  in  each  suit  were  determined  by  t^« 
Judgment. 


state  or  oChar  eoart.  Awn  «oMsh 
SO  GlhboM  V.  OgdSD,  Se  m 
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Mewnt.  T.  Zi.  Burnett  and  H.  M.  Lane 

for  plaintiff  in  error. 

Mr,  W.  J.  I^sle  for  defendant  in  error. 

The  Ohitf  Justice:  The  writ  of  error  is 
dismissed  upon  the  authority  of  Meagher  v. 
Minnesota  T.  Mfg.  Co.  145  U.  S.  608  (86:  884); 
Biee  t.  Hanger,  144  U.  S.  107  (86:  408);  John- 
mm  ▼.  EjBith.  117  U.  a  100  (20:  888). 


O.  G.  MEANS  BT  AL.,  Tlf,  in  Err., 

THE  BANK  OF  RANDALL. 

(See  8,  0.  Beporter^i  ed.  82(MnO.) 

n-antfer  of  bill  qf  ladina—righte  of  trantferee 
for  eeeunty-^righte  cfhank  which  advances 
money  on  bill  of  lading — verbal  pledge  of 
goods—rights  ef  eonsignet— postponement  of 
trial, 

tm  The  bill  of  ladinflr  represents  the  ffoods  Darned 
therein,  and  the  transfer  of  the  ownersbipas  well 
as  of  the  right  of  possession  is  made  as  effectually 
by  the  transfer  of  tbe.bill  as  it  can  be  by  a  physi- 
cal delivery  of  the  goods. 

S.  The  question  of  the  postponement  of  a  trial  is 
one  ordinarily  addressed  to  the  sound  discretion 
of  the  trial  court,  and  unless  abuse  of  that  dis- 
cretion is  shown,  the  Judgment  will  not  be  re- 
yersed. 

t.  A  bank  which  makes  advances  on  a  bill  of  lad- 
ing has  a  lien,  to  the  extent  of  the  advances,  on 
the  property  in  the  hands  of  the  consignee,  and 
can  recover  from  him  the  proceeds  of  the  prop- 
erty consigned,  even  though  the  consignor  be 
iDdebted  to  the  consignee  on  general  account; 
and  the  consignee  cannot  appropriate  the  prop- 
erty or  its  proceeds  to  his  own  use  in  payment 
of  a  prior  debt. 

4.  A  verbal  mortgage  or  pledge  of  goods  accom- 
panied by  a  delivery,  is  good,  at  least  as  against 
the  consignee,  to  receive  and  sell  the  goods  and  to 
whom  they  are  shipped,  but  who  did  not  advance 
any  money  on  account  of  the  shipment. 

Bw  A  consignee  who  had  notice  that  a  draft  had 
been  drawn  by  the  owner  against  the  goods  con- 
signed and  had  been  indorsed  to  the  plaintiff,  and 
this  was  several  hours  before  the  goods  were  sold 
by  the  consignee,  does  not  occupy  the  position  of 
an  innocent  purchaser  of  the  goods. 

[No.  68J 
Buhmitted  Dec.  2, 1892,    Decided  Dec  19, 1892. 

IN  ERROR  to  the  Circuit  Oonrt  of  the  United 
States  for  the  District  of  Kansas  to  review 
a  Judgment  for  the  plaintiff  in  an  action 
brought  by  the  Bank  df  Randall  against  C.  Q. 
Heans  et  al.,  for  the  amount  of  a  draft  drawn 
to  pay  for  cattle  shipped.  Affirmed, 
The  facts  are  statea  in  the  opinion. 


Messrs.  B.  P.  Wagrirener   and   B.   M. 

Jackson,  for  plaintiff  in  error: 

Refusal  of  the  court  to  grant  a  continuance 
was  error. 

Swenson  t.  Avltman,  14  Kan.  277;  Graves 
V.  Bayle,  10  Ind.  88;  Vanduzer  v.  McMil- 
lan, 87  Qa.  200;  Marrero  y.  Nunez,  8  La.  Ann. 
64. 

For  amount  due  plaintiffs  In  error  for  bal- 
ance on  account  of  advances  made  and  services 
rendered  as  factors,  and  on  the  agreement  of 
Mr.  Lyons  to  make  such  shipment  to  pay  such 
account,  and  the  possession  of  the  cattle  de- 
livered to  them,  the  law  implied  a  lien  for  all 
such  balance 

Walker  v.  Birch,  6  T.  R.  258;  SSiavi  y.  Fer- 
guson,  78  Ind.  547. 

The  surrender  of  possession  to  plaintiffs  in 
error,  and  information  to  them  to  settle  with 
the  consignor,  terminated  the  lien  of  the  bank 
upon  the  cattle. 

BaU  y.  Jackson,  20  Pick.  104;  Uotighton  y. 
Matthews,  8  Bos.  &  P.  485,  489;  McFarland  v. 
Wheeler,  26  Wend.  467;  KitUHdge  v.  Freeman, 
48  Vt.  62;  Bailey  v.  Qiiinl,  22  Vt  474;  Sens^ 
brenner  v.  Matt/iews,  48  Wis.  251. 

The  voluntary  parting  with  the  possession 
of  the  goods  will  amount  to  a  waiver  of  the 
lien. 

Nevan  y.  Boup,  8  Iowa.  207. 

Messrs.  Edward  H.  Stiles  and  Charles 
Blood  Smithy  for  defendant  in  error: 

A  bill  of  lading  represents  the  goods,  and 
effective  transfer  of  ownership  as  well  as  of 
right  of  possession  may  be  made  by  the  trans- 
fer of  the  bill. 

Benjamin.  Sales,  §1211;  Blackburn,  Sales, 
§207;  Hutchinson,  Carriers,  ^129;  Conard  v. 
Atlantic  Ins,  Co.  of  N.  Y.  26  U.  S.  1  Pet.  880 
(7:190);  Dom  y.  National  Exch,  Bank  of  Mil- 
waukee, 01  U.  S.  618  (23:214);  2  Am.  &  Eng. 
Enc.  Law,  242. 

And  when  a  bill  is  transferred  or  delivered 
as  collateral  security,  the  rights  of  the  pledgee 
thereunder  are  the  same  as  those  of  an  actual 
purchaser,  so  far  as  the  exercise  of  those  rights 
is  necessary  for  the  holder's  protection. 

Balsey  y.  Warden,  25  Kan.  128:  Emery  y. 
Irvin  Nat.  Bank,  25  Ohio  St  860, 18  Am.  Rep, 
209. 

The  simple  delivery  of  the  bill  of  lading, 
though  without  indorsement,  to  a  person  or 
bank  making  advances  transfers  the  property 
in  the  goods  which  it  covers. 

Davenport  Nat.  Favk  v.  Barneys,  45  !^io. 
145,  100  Am.  Dec.  863;  First  Nat.  Bank  of 
Oreen  Bay  y.  Dearborn.  115  Mas?.  219;  Bank 
of  Rochester  Y.  Jones,  4  N.  Y.  497,  55  Am.  Dec. 
290;  Bolmes  y.  German  Security  Bank,  87  Pa. 
525. 

And  a  bank  making  advances  thereon  has  a 
lien  on  the  property,  to  the  extent  thereof,  in , 
the  hands  of  the  consignee,  and  can  recover 
from  him  the  proceeds  thereof,  even  though 


NOTB.— uAf  to  negotiabUity  and  transfer  of  a  htt 
of  lading^  see  note  to  Shaw  v.  Merchants  Nat. 
Bank  of  St.  Louis,  26:802. 

As  to  how  far  eonstgnment  of  goods  veststhe  prop* 
erty  in  consignee,  and  to  whom  is  the  carrier  re- 
sponsQjile  for  loss  or  injury^  see  note  to  Grove  v. 
Brien,  12:1142. 

As  to  factcr^s  Uen,  see  note  to  United  States  v. 
ViUalonga,  23:64. 

146  U.  S. 


As  to  delivery  and  ttossession  of  property 
pledged;  symboUeal  delivery:  delivery  of  choses  in  ac- 
tion pledged,  see  note  to  Yeatman  t.  New  Orleans 
Sav.  Inst.  24:588. 

As  to  power  of  piedgee  to  mO,  see  note  to  Brown 
V.  M*Oran,  l(h560. 

As  to  rights  topledge  stock:  rights  of  piedgee,  see 
note  to  Anderson  v.  Philadelphia  Warehouse  Co. 
28:478. 
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the  ooQsifipor  be  indebted  to  the  consi^ec 
OD  general  account. 

iMvenport  Nat.  Bank  v.  Homeyer,  $upra; 
0%b9on  V.  BUtent,  49  U.  S.  8  How.  884  (12: 
1128);  8  Parsons,  Oont  487;  Hutchinson,  Car- 
riers, §  129. 

A  factor,  not  having  made  advanced   on 

goods,  cannot  hold  them  for  a  general  balance 
ue  him  from  the  consignor. 

National  Bank  of  JD,  0,  Mills  dk  Co,  v.  Por- 
ter, 73  Cal.  i^O;  Darlington  v.  Chamberlin,  120 
HI.  585. 

Upon  a  verbal  mortgage  entered  into  in 
good  faith,  upon  a  sufficient  consideration 
when  inquired  into  between  the  parties  them- 
selves, delivery  is  not  indispensable. 

Jones.  Chat.  Mort.  2;  Morrow  v.  Turney,  85 
Ala.  181. 

B211         ^^'    ^^^^^   BUktehford   delivered    the 

L«**J      opinion  of  the  court 

This  is  an  action  brought  in  the  district  court 
for  the  county  of  Cloud,  in  the  State  of  Kan- 
sas, by  the  Bank  of  Randall,  a  Kansas  corpo- 
ration, doing  business  at  Randall,  in  that  State, 
a^inst  C.  G.  Means,  W.  W.  Means,  and  C. 
H.  Means,  copartners  as  C.  G.  Means  <&  Sons, 

*""*"'  to  recover  $6,700,  $4  protest  fees,  and  $402 
damages.  The  suit  was  accompanied  by  an 
attachment,  and,  before  answer,  was  removed 
by  the  defendants,  who  were  citizens  of  Mis- 
souri, into  the  Circuit  Court  of  the  United 
States  for  the  District  of  Kansas. 

The  amended  petition  filed  in  the  circuit 
court  of  the  United  States  .set  forth  the  follow- 
ing cause  of  action:  On  September  14,  1887, 
one  Patterson  was  the  owner  of  98  cattle,  of 
the  value  of  $6,700,  which  he  agreed  to  sell  to 
one  Lyons,  who  applied  to  one  Bramwell,  the 
cashier  and  ageot  of  the  plaintiff,  for  a  loan  of 
$6,700,  to  pay  for  the  cattle,  until  he  could 
ship  them  to  Kansas  Citv  and  sell  them.    It 

[622]  ^as  agreed  by  Patterson, "Lyons,  and  the  plain- 
tiff, that  if  the  plaintiff  would  advance  and 
pay  to  Patterson  $6,600  and  $100  for  expenses, 
the  plaintiff  should  have  a  lien  upon  the  cattle, 
and  retain  the  title  to  them  until  the  money 
was  repaid;  that  the  cattle  should  be  shipped 
by  Lvons  as  consignor,  by  way  of  the  Missouri 
Pacific  Railroad,  to  the  defendants  at  Kansas 
City,  Missouri;  and  that  four  car  loads  of  the 
cattle  were  to  be  shipped  in  the  name  of  Lyons 
as  consignor,  and  two  car  loads  in  the  name  of 
one  Guthrie  as  consignor.  The  defendants 
were  engaged  at  the  time  in  buying  and  selling 
live  stock  at  Kimsas  City.  In  pursuance  of 
that  agreement,  Patterson  sold  and  deliver^ 
the  98  cattle  to  Lvons,  and  the  plaintiff  paid  to 
Patterson  the  $6,700.  Lyons  delivcKd  the 
cattle  on  board  the  cars  of  the  railroad  com- 
pany, in  the  town  of  Randall,  consigned  to  the 
defendants  at  Kansas  Ciiy,  and  received  from 
the  railroad  company  one  bill  of  lading,  for 
four  cars,  by  which  that  company  acknowl- 
edged the  receipt  of  the  cattle  fr<»m  Lyons,  and 
agreed  to  deliver  them  to  the  defendants  at 
Kansas  City.  This  bill  of  lading  Lyons  in- 
dorsed and  delivered  to  the  plaintiff.  No  bill 
of  lading  was  issued  to  Guthrie,  but  by  agree- 
ment between  the  agent  of  the  railroad  com- 
panv,  Lyons  and  the  plaintiff,  two  cars  were 
loaned  each  with  16  steers.and  shipped  to  the  de- 
fendants at  Kansas  City.as oon8ignees,and  Guth- 
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rie  as  consignor.     The  four  cub  for 
the  bill  of  lading  was  issued  in  tbe 
Lyons  contained  06  steers  in  all.     It 
by  the  company,  Lyons,  and  the  pUisi 
the  plaintiff  waivea  no  title  to  tbest 
to  the  money  to  be  derived  from  their 
permitting  them  to  be  shipped  in  tiie 
Guthrie;  and  that  they  should  be  delivered  •» 
the  defendants  with  the  other  steers,  md  tkt 
proceeds  be  applied  to  the  payment  of  tbe  fC* 
700.    Thereupon  Lyons  drew  bis  draft  on  tkie 
defendants,  dated  September  14, 1887,  wlmvtf 
he  directed  them  to  pay  to  his  onler  $6i,'7Q0,  st 
sight,  in  Kansas  City,  which  draft  be  indoned 
and  delivered  to  the  pkintiff.    Tbe  96  ateeo 
were  transported  by  tbe  railroad  compeay  to 
Kansas  City,  and  to  the  stock  yards  there;  and 
on  September  15,  1887,  at  9  o^doc^  a.  x.,  de^ 
livered  to  the  defendants  according  to  the 
contract  set  oui  in  tbe  bill  of  ladine.    Tbe  de- 
fendants received  the  steers,  sold  them  for  ac- 
count of  Lyons,  converted  the  proceeds  to  their 
own  use  and  benefit,  and  refused  to  pay  the 
plaintiff  for  any  of  them  or  render  to  it 
count  of  sales.     At  the  time  tbe 
delivered  to  the  defendants,  the  latter 
vised  by  Lyons  that  the  plaintiff  had 
the  money  to  pay  for  the  steers,  and 
Lyons  had  drawn  his  draft  on  tbe 
and  assigned  it  to  the  plaintiff.      By 
transactions,  the  plaintiff  became  tbe  o 
tbe  steers,  and  entitled  to  their  pro 
September  15,  1887,  at  11  o'clock 
draft  and  bill  of  lading  were  presented  to  tkr 
cashier  of  tbe  defen&nu,  at  their  oAee  ia 
the  Kansas  City  stock  yards,  and  payment  de- 
manded.    Tbe  cashier,  after  ^^rmw^^n^  i^r 
draft,    directed    the    bank    meaaengeia  vha 
brought  it  to  leave  it  at  the  ^Xodk  Yards  Btok. 
promising  to  pay  it  if  they  would  do  so.    Tkt 
draft  was  so  deposited,  and  at  2.80  o'ckxk  r.  h. 
of  the  same  day  was  presented  bv  the  miemj^ 
gers  of  that  bank  to  the  d^eodaau  at  tkJr 
office,  payment  was  refused  and  tbe  draft  vj 
protested  for  non-payments     When  tbedxafl 
and  bill  of  lading  were  first  presented  to  the 
defendants,  the  steers  had  not  been  diipowd  of 
by  them,  and  were  being  received  }if 
from  the  cars.    For  more  than  twelve 
before  September  14,  1887,  Ljona  had 
engaged  in  shipping  stock  to  tlie  defcM 
and  accustomed  to  drawing  drafia  ia  fam  ti 
the  plaintiff  and  others  againn   aoch  «fai^ 
ments,  and  transferring  the  biDs  of  lad  at 
and  cattle  so  shipped  to  the  parties  boUia^ 
such  drafts  on  account  of  theshinmenta.   The 
defendants,  before  September  15.  18R7,  weie 
accustomed  to  and  did  pay  all  such  dxnfbk  sb4 
^ad  never  refused  payment  of  any  of  ihe 
same.     The  defendants  had  not  pnd  to  the 
plaintiff  any  part  of  the  $6,7001 

The  defense  set  up  in  tho  answer  to  tW 
amended  petition  was.  that  before  the  ship- 
ment of  the  cattle  the  defendanta  advannd  to 
Lyons  more  than  $7,500,  to  be  used  by  his  to 
buy  cattle  for  them,  with  the  agutuitat  that 
tbe  cattle,  when  purchased,  shonki  be  deBtaifil 
by  him  to  tbe  defendants  to  be  sold  by  tbfv 
on  account  of  such  advancea,  and  that  tbe  cm- 
tle  were  to  be  delivered  on  board  of  tbe  cm* 
at  Randall,  Kansas;  that  tbe  oattie  In  qncstM 
were  delivered  to  thedefeodaoto  at  RandaH  «a 
board  of  the  can;  that  four  cars  thereof  wtR 
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coDBigDed  to  the  defeDdants  as  per  the  bill  of 
lading;  that  no  bill  of  lading  was  issued  for 
ibe  two  cars  shipped  bv  Guthrie;  thai  all  of 
the  catUe,  at  the  time  they  were  delivered  to 
the  defendants,  were  their  property  and  in 
tbeir  possession  before  the  bill  of  lading  was 
delivered  to  the  plaintiff:  that  Lyons  and 
Guthrie  accompanied  the  cattle  from  Randall 
to  Kansas  City  and  remained  with  them  while 
in  transit;  that  when  the  cattle  reached  Kan- 
sas City  the  defendants  took  them  from  the 
cars  with  the  knowledge  and  authority  of 
Lyons  and  Guthrie,  and  with  like  knowledge 
and  authority  sold  the  cattle  and  applied  the 
proceeds  in  payment  of  the  amount  so  ad- 
vanced to  Lyons;  that  the  bill  of  lading  was 
never  indorsed  to  the  plaintiff,  and  the  latter 
bad  no  right  or  authority,  by  virtue  of  its  cor- 
porate power,  to  receive  the  same  or  take  any 
title  to  it  or  the  property  represented  by  it; 
that  Uie  defendants  had  no  knowledge  or  no- 
tice that  Lyons  had  drawn  any  draft  on  them 
until  the  cattle  had  been  received  and  sold  bv 
them  and  the  proceeds  applied  as  aforesaid; 
that  the  draft  was  not  drawn  with  the  knowl- 
edge, consent,  or  'authority  of  the  defendants 
or  any  one  of  them:  that,  as  to  the  two  cars  of 
cattle,  no  bill  of  lading  was  issued  by  the  rail- 
road company,  and  no  delivery  thereof,  sym- 
bolic or  otherwise,  was  made  to  the  plaintiff; 
that  the  plaintiff  did  not  have  poss^on  of 
any  of  the  cattle  at  any  time;  and  that  the  de- 
fendants bad  no  notice  that  the  plaintiff 
clsimed  to  have  any  interest  therein  or  lien 
tbereon. 

The  case  was  tried  before  a  Jury,  which  was 
directed  by  the  court  to  render  a  verdict  for 
the  plaintiff  for  $6,681.65.  The  defendants 
objected  and  excepted  to  such  direction,  and 
prayed  the  court  to  submit  instructions  to  the 
jury  on  the  pleadings  and  evidence,  which 
prayer  the  court  refused,  and  to  such  refusal 
the  defendants  eicepted.  The  verdict  was 
rendered  accordingly,  and  a  Judgment  was  en- 
tered thereon  in  favor  of  the  plaintiff  against 
the  defendants  for  $6,681.55.  The  defendants 
made  a  motion  for  a  new  trial,  which  was  de- 
nied; and  then  the  court  signed  a  bill  of  excep- 
tions containing  all  the  evidence  offered  or  re- 
ceived on  the  trial.  The  defendants  then  sued 
out  from  this  court  a  writ  of  error. 

The  evidence  shows  the  following  state  of 
facts:  Patterson  owned  the  98  head  of  cattle, 
which  Lyons  desired  to  buy,  but  he  did  not 
have  the  means.  Lyons,  in  company  with 
Patterson,  applied  to  Bramwell,  the  cashier 
and  agent  of  the  plaintiff,  to  borrow  from  it 
$6,700  to  pay  for  the  cattle  and  the  expense  of 
their  shipment,  until  they  could  be  sold  at 
Kansas  City.  The  plaintiff,  after  its  cashier 
had  examined  the  cattle  and  become  satisfied 
that  they  would  be  sufficient  security,  agreed 
to  pay  the  purchase  price  of  them  to  Patterson, 
on  the  express  condition  that  the  plaintiff 
should  have  a  lien  upon,  and  a  pledge  of,  the 
cattle  as  its  securitv  for  making  the  advance, 
until  they  were  shipped  to  and  sold  by  the 
consignee  at  Kansas  Cfity.  To  that  end,  it  was 
agreed  that  delivery  of  the  cattle  should  be 
made  by  Patterson  to  the  plaintiff,  which  was 
done,  and  that  the  plaintiff  should  have  the 
title  to,  and  right  ox  possession  of,  the  cattle 
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until  they  were  sold  by  the  consignee  and  the 
plaintiff  was  reimbursed  from  the  proceeds. 
Patteison,  at  the  request  and  as  the  represen- 
tative of  the  plaintiff,  was  to  go  with  the  cat- 
tle to  Kansas  City.  The  defendants'  firm  was 
selected  as  the  consignee  to  receive  and  sell  tbe 
cattle,  which  were  shipped  accordinirly,  on 
September  14, 1887,  in  six  cars  of  the  Missouri 
Pacific  Railroad  Company,  accompanied  by 
Patterson,  Lyons,  and  Outhrie.  Guthrie  de- 
sired to  get  a  pass  to  Kansas  City,  and  Lyons 
had  arranged  with  him  to  go  with  the  cattle. 
As,  under  the  rules  of  the  railroad  company, 
only  two  persons  could  set  passes  on  account 
of  a  single  shipment  or  billing  of  cattle,  four 
of  the  cars  were  to  be  billea  as  dipped  by 
Lyons,  and  the  other  two  as  shipped  by  Guth- 
rie. A  bill  of  lading  for  the  four  cars  was 
issued  by  the  company  in  the  name  of  Lyons; 
but  as  Guthrie  had  not  yet  arrived,  no  bill  of 
lading  was  issued  to  him  for  the  two  cars,  but 
they  were  billed  to  him  in  his  absence.  Lyons 
transacted  that  part  of  the  business  with  the 
agent  of  the  railroad  company,  Bramwell  being 
then  at  the  bank.  The  cattle  were  started  on 
September  14, 1887,  and  reached  the  Kansas 
City  stock  yards  about  9  o'clock  a.  m.  on  Sep- 
tember 15.  After  they  were  unloaded  into  the 
chutes  of  ibe  Stock  Ya^s  Company,  they  were 
delivered  to  the  defendants,  and  between-  2 
and  8  o'clock  p.  h.  on  September  15  were  sold 
by  them  to  the  Armour  Packing  Company  for 
$6,183. 

At  the  time  of  the  arrangement  for  the  ad* 
vance  of  the  purchase  money  by  the  plaintiff, 
it  was  agreed  ^at  a  draft  for  tne  amount  ad- 
vanced should  be  drawn  by  Lyons  against  the 
shipment  on  the  defendants,  to  be  accepted  by 
them  and  paid  out  of  the  proceeds  of  the  sale 
of  the  cattle.  The  draft  was  drawn  and  was 
indorsed  and  delivered  by  Lyons  to  the  plain- 
tiff, together  with  the  bill  of  lading  which  had 
been  isisued  for  the  four  car-loads.  On  Sep- 
tember 14,  1887,  the  plaintiff  forwarded  this 
draft,  with  the  bill  of  lading  attached  to  it,  to 
the  Bank  of  Commerce,  its  correspondent  at 
Kansas  City,  for  collection.  It  was  received 
by  that  bank  early  on  the  following  morning, 
and  was  given  to  its  messenger  for  presentation 
and  collection  at  the  office  of  the  defendants, 
which  was  in  the  Live  Stock  Exchange  Building 
at  the  stock-yards.  Between  10  and  11  o'clock 
A.  H.  of  the  same  day,  and'  more  than  three 
hours  before  the  defendants  sold  tbe  cattle,  the 
draft  and  bill  of  lading  were  presented  by  the 
messenger  at  tbe  counter  of  the  defendants,  to 
tbeir  agent  in  charge  of  tbeir  office,  who,  after 
examining  those  papers,  returned  them  to  the 
messenger  and  told  him  to  leave  them  at  the 
Stock  yards  Bank,  this  being  the  custom  ai 
the  stock  yards  with  respect  to  drafts  which 
the  messengers  of  other  banks  failed  to  collect 
on  presentation.  Between  2  and  8  o'clock 
p.  M.  of  the  same  day,  the  draft  was  presented 
by  the  collector  of  the  Stock  Yards  Bank  at 
the  office  of  the  defendants  for  payment;  and 
between  8  and  4  o'clock  P.  M.  of  that  day.  it 
was  presented  by  the  cashier  of  that  bank,  and 
formally  protested  by  him  for  non-payment. 
The  defendants  converted  the  proceeds  of  the 
sale  of  the  ca(tle<to  their  own  use  and  refused 
to  pay  the  draft,  giving  as  their  reason  for  so 
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doing  tbat  Lyons  was  indebted  to  tbem  on  an 
old  account,  and  tbat  tbey  bad  a  rif^btto  apply 
tboee  proceeds  tbereon. 

Tbere  was  no  dispute  about  tbe  foregoing 
facts.  'In  addition,  Patterson  and  Lyons  tesU- 
fied  tbat  on  tbe  morning  of  September  15, 1887, 
tbe  day  wben  tbe  cattle  reached  Kansas  City, 
one  of  tbe  defendants  was  notified  personally 
tbat  tbe  plaintiff  bad  paid  for  tbe  cattle,  and 
tbat  a  draft  tb'erefor  bad  been  drawn  on  tbe 
defendants  and  delivered  to  tbe  plaintiff.  No 
money  was  paid  by  tbe  defendants,  and  tbe 
only  juAtification  attempted  by  tbem  was  tbeir 
claim  of  a  rigbt  to  apply  the  proceeds  of  the 
cattle  on  their  old  account  agamst  Lyons. 

It  is  yery  clear  that  tbe  furnishing  by  tbe 
plaintiff  of  tbe  purchase  money  for  the  cattle, 
on  the  faith  of  the  a^reenient  by  Lyons  tbat 
tbey  and  their  proceeds  would  be  security  for 
the  amount,  and  tbat  a  draft  would  be  drawn 
therefor  on  the  consignee  against  the  cattle,  with 
the  further  agreement  tbat  a  bill  of  lading  was 
to  be  obtained  and  turned  oyer  to  the  plaintiff, 
constituted  a  lien  upon  and  a  pledge  of  all  the 
cattle,  so  far  as  the  defendants  were  concerned, 
they  baying  acquired  no  new  rigbls.  and  not 
having  changed  their  position  in  any  essential 
respect,  on  account  of  the  transaction,  even 
though  the  bill  of  lading  issued  did  not  by  its 
terms  include  the  two  car  loads  shipped  in  tbe 
name  of  Guthrie. 

As  to  the  four  dai  loads  named  in  tbe  bill  of 
lading,  that  instrument  represented  the  cattle; 
and  tbe  transfer  of  tbe  ownership  as  well  as  of 
tbe  right  of  possession  was  made  as  effectually 
by  the  transfer  of  the  bill  as  it  could  have  been 
by  a  physicul  delivery  of  the  cattle.  Conard 
T,  Atlantic  Ins.  Co.  of  N,  T.  26  U.  8.  1  Pet. 
880,  445  [7:  189,  214];  Dotes  v.  National  Exeh, 
Bank  of  MiUraukee.  91  U.  8.  618  [23:  214]. 

When  the  L>ill  of  lading  was  transferred  and 
delivered  as  collateral  security,  the  rights  of 
tbe  pledgee  under  it  were  the  same  as  those  of 
an  actual  purchaser,  so  far  as  the  exercise  of 
those  rights  was  necessary  to  protect  tbe  holder. 
Balsey  v.  Warden,  25  Kan.  128;  Emery's  Sons 
T.  Irving  Nat,  Bank,  25  Ohio  St.  860;  Dows 
y.  National  Exeh,  Bank  of  Milwaukee,  supra; 
Davenport  Nat,  Bank  y.  Homeyer,  45  Mo.  145; 
First  Nat,  Bank  of  Green  Bay  v.  Dearborn. 
115  Mass.  219;  Bank  of  Rochester  v.  Jones,  4 
N.  T.  497;  Holmes  v.  Uerman  Security  Bank, 
87  Pa.  525.         r 

A  bank  which'  makes  advances  on  a  bill  of 
lading  has  a  lien  to  the  extent  of  tbe  advances, 
on  the  property  in  the  bands  of  tbe  consignee, 
and  can  recover  from  him  the  proceeds  of  the 
property  consigned,  even  though  the  consignor 
be  indebted  to  tbe  consignee  on  general  ac- 
count; and  tbe  consignee  cannot  appropriate 
the  property  or  its  proceeds  to  bis  own  use  in 
payment  of  a  prior  debt.  Conard  v.  Atlantic 
In».  Co.  ofN,  T,  26  U.  8.  1  Pet.  886  [7:  1891; 
Gihsrm  V.  Stevens,  49  U.  S.  8  How.  884  [12: 
1123];  8  Parsons.  Contracts,  487. 

As  to  the  two  car  loads  shipped  or  billed  in 
tbe  name  of  Guthrie,  for  which  no  bill  of  lad- 
ing was  issued.  Outhrie  bad  no  interest  in 
tbem.  and  the  shipment  in  his  name  was  merely 
to  procure  for  him  a  pass  from  tbe  railroad 
company.  What  took  place  between  Lyons 
and  tbe  cashier  of  tbe  piniutiff,  at  tbe  time 
when  the  draft  and  the  bill  of  lading  were  de- 
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livered  to  tbe  plaintiff.  amoiiBted,  as  to  Ac  tmm 
car  loads,  to  a  verbal  mortgage  or  pledge  of 
the  cattle  in  those  two  cars  to  tbe  pUiooC.  l» 
secure  its  advance,  and  on  tbe  faith  of  it  ibe 
advance  was  made.  There  is  ao  oonfikt  of 
testimony  on  this  subject.  Tbere  was  a  wrial 
mortgage  or  pledge  of  all  tbe  cattle  to  ihe 
plaintiff  as  security  for  its  advaooe.  I^icf 
son  delivered  all  tbe  cattle  to  tbe  pljtotiff.  ud. 
at  its  request  and  as  its  agent,  be  was  ptored  in 
charge  of  and  accompanied  tbe  sfaipiBesL 
Guthrie,  if  representing  any  one,  reprvwctei 
Patterson  and  through  him  tbe  pbuncilf. 
terson  arranged  with  Guthrie  that  the 
should  go. 

As  tbe  verbal  mortgage  or  pledre 
all  the  cattle,  and  was  accompanied  by  a  dcfiv- 
ery,  it  was  good,  at  least  as  against  the defead- 
ants,  irrespective  of  any  question  of  aotirc. 
Tbe  defendants  were  chosen  as  farton.  tbey 
having  before  acted  for  'the  same  partio  in 
similar  transactions,  where  tlrafts  bad  bera 
drawn  on  them  against  tbe  sbipment*.  Tter 
did  not  advance  any  money  on  accouat  of  ilui 
shipment,  they  paited  with  no  iDterest,  .-eba- 
quisbed  no  legal  right,  and  rtood  in  do 
position  to  dispute  ihe  validity  ctf  the 
gage  or  pledge  than  did  Lyons  binasrlf.  It »« 
pfrfecOy  valid  as  against  Lyons,  and  he  ooold 
not  have  been  beard  to  dispute  it. 

But  tbe  defendants  bad  notice  that  the  draft 
had  been  drawn  by  Lyons  against  theca'Ji 
and  had  been  indorsed  to  the  plaintiff,  aad  tha 
was  soon  after  the  arrival  of  ihe  cattle  al  Ksa> 
sas  City  and  several  hours  before  ihey  wen 
sold.  The  draft  was  presented  for  pi^ramt 
accompanied  by  t  he  bill  of  lading,  at  the  ooaaier 
in  tbe  office  of  the  defendants,  and  to  thnr 
aeent  in  sole  charge  there,  l^etweeo  10  aad  11 
o'clock,  A.  M.,  of  tbe  day  on  which  the  orh 
arrived;  and  tbe  sale  of  tbe  cattle  to  the  A^ 
mour  Packing  Company  was  not  made  oaci)  b»» 
tween  2  and  8  o'clock,  p.  m.,  oo  thai  dsv. 
Therefore,  tbe  defendant  had  l^al  aotkr  A 
the  existence  and  presentatioo  of  the  dimft  aad 
tbe  bill  of  lading,  t)etween  three  and  four  hoan 
before  they  sold  tbe  cattle  and  recrivgd  tht 
proceec^s.  Tbey  cannot  occupy  the  posicioa  of 
innocent  purchasers  of  tbe  cattle 

Tbe  question  resulting  from  the  facts  of  tbe 
case  was  purely  a  question  of  law;  and  ths 
verdict  for  the  plaintiff  was  properly  dincud. 
If  tbe  question  bad  been  tolimlited  to  the  tor. 
and  tbey  had  found  a  ventict  for  the  defead- 
dants,  it  would  have  been  the  duty  of  thecoait 
to  set  it  aside. 

In  addition,  tbe  evidence  shows  that  one  of 
the  defendants  had  explicit  notice  fmm  Paticr 
son  and  Lyons,  shortly  after  the  rattle  arri^vd 
at  Kansas  City,  tbat  ttie  plaintiff  had  ndvmoctd 
tbe  money  to  pay  for  tbem,  and  that  the  dnft 
was  out  against  the  defendants  therefor. 

The  foregoing  views  are  sopported  hr  tba 
following  cases:  National  Bink  ^  i^  v^ 
MtUs  d  Co.  T.  Porter,  78  CaL  480;  DmrH*^^ 
T.  Chamberlin,  120  Dl.  585:  Aito  ▼  W^g%%. 
87  Kan.   44;  Morrom  t.  TVnMy  85  Ala.  IXL 

It  is  contended  by  the  defendaata  thai  iht 
circuit  court  erred  in  denying  their  muriaa  ftf 
a  postponement  of  tbe  trial  of  the  ca 
on  tbe  absence  of  a  witneai  named  WelK 
the  illness  of  Mr.  Waggener,  one  of  thiir< 
seL 
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But  the  testimonj  sought  to  he  given  hy 
'WeUs  was  Immateml  auaincompeteDt.  The 
-Question  of  the  postponement  of  a  trial  is  one 
ordinarily  addreased  to  the  sound  discretion  of 
the  trial  court,  and  in  the  present  case  no  abuse 
of  that  discretion  is  shown.  The  defendants 
really  had  no  defense  to  the  suit;  and  the  bill 
'of  exceptions  shows  that  all  which  they  could, 
under  any  circumstances,  make  out  of  their 
attempted  defense  was  availed  of. 

The  bill  of  exceptions  shows  that  the  only 
position  taken  by  the  defendants  at  the  close 
of  the  evidence  was  a  prayer  to  the  court  **to 
submit  instructions  to  the  jury  upon  the  plead- 
tngs  and  evidence."  No  specific  instructions 
-were  prayed  for.  and  no  leauest  was  made  to 
^Sirect  a  verdict  for  the  defendants.  The  de- 
fendants contented  themselves  with  obiecting 
and  excepting  to  Uie  direction  of  a  verdict  for 
the  plaintiffs,  and  to  the  refusal  of  the  court 
^oerally  to  submit  instructions  to  the  jury. 

Judgment  afflrmed. 


HARLAN  P.  LLOYD,  Trustee  of  Edwakd 
L.  Habfbb  et  ah,  Appts,, 

SMMA  0.  PRESTON.  Executrix  of  J.  W. 
Pbbston,  deceased,  et  al, 

(See  8.  C.  Reporter's  ed.  680-646.) 

JPiapment  for  itoek  in  aver  valued  property — 
right  efjudgtwmt  ereditare  to  fuU  payment 
^^^triking  €ut  allegatiane  of  aneuier-^toek- 
Aoldere  in  Ohio— point  not  raised  in  court 
below, 

1.    Where  ttae  «»ver  valuation  of  property  trans- 
ferred to  te.ailwayoompany,  in  pretested  pay- 


ment of  suheoriptions  to  Its  capital  stock,  was  so 
irrosB  and  obvious  as,  Id  connection  with  the  other 
facts  in  the  case,  to  clearly  establish  a  case  of 
fraud,  bona  ilde  ludirment  creditors  of  the  com- 
pauy  may  enforce  actual  payment  by  such  buI>- 
scilbers  of  their  unpaid  subscriptions. 

2.  Judgment  creditors  of  the  railway  company, 
not  privy  to  an  arranffement  whereby  over  valued 
property  was  taken  infuli  payment  oC  its  stock 
are  not  estopped  from  compelling  from  such 
stockholders  full  payment  on  their  JudgmeDts. 

8.   Where  there  was  no  evidldnce  to  support  allega- 

•  tions  of  an  answer,  defendant  was  not  mjuredby 
the  order  of  the  court  strikinflr  them  out,  even  if 
the  order  of  the  court  was  irregular. 

4.  In  Ohio  the  term  stockholders  applies  not  only 
to  such  persons  as  appear  by  the  books  of  the 
corporation  to  be  such,  but  to  any  equitable 
owner  of  stock,  although  the  stock  appears  on 
the  books  in  the  name  of  another. 

6.  As  to  a  matter  uot  brought  to  the  attention  of 
the  court  below,  its  decree  will  not  be  disturbed. 

(No.  59.1 

Argued  NovM,  S0J89^.   bedded  Dee.  19J89S. 

APPEAL  from  a  decree  of  the  Circuit  Court 
of  the  United  States  for  the  Southern  Dis- 
trict of  Ohio,  for  the  recovery  of  the  amount 
of  judgments  recovered  against  a  railroad  com- 
pany by  judgment  creditors  of  and  from  the 
unpaid  subscriptions  to  the  capital  stock  of 
said  company  against  Lloyd  et  cU,,  stockholders 
in  said  company.  Affirmed. 
See  same  case  below,  86  Fed.  Rep.  64. 

Statement  by  Mr.  Justice  Shiras: 
On  October  12.  1881.  Edward  L.  Harper 
was  the  owner  of  what  was  then  known  as  the 
Columbus,  Washington  &  Cincinnati  Railroad, 
a  narrow  ^ui^e  road  extending  from  Allen- 
town  to  New  Burlington,  in  the  State  of 
Ohio.  Prior  to  that  time  Harper  had  been 
engaged  in  the  purchase  and  sale  of  grain,  in 


NOTS.— ^  to  pardt  eontractB  of  ojflcer$  and  of 
aoenU  of  eorporaUon,  see  notes  to  Mechanics  Bank 
of  Aiexandria  v.  Bank  of  Ck>lumbia,  6 :  100;  Bank  of 
Jfetropolis  V.  Guttschlick,  10 :88&. 

As  to  power  of  eorporatUms  to  mortoaoe,  see  note 
to  Memphis  ft  L.  B.  R.  Co.  v.  Berry,  28 :  887. 

As  to  charier  or  by-ksuw  of;  as  to  transfer  of  sioek; 
Hen  on  stock  for  debt  due  by  atoelcTkolders,  see  note  to 
Union  Bank  of  Georgetown  v.  Laird,  4 :  260. 

As  to  right  to  pledge  t^oek;  rights  of  pledgee  of 
«am«,  see  note  to  Anderson  v.  Philadelphia  Ware- 
house Go.  28: 478. 

As  to  preferred  itoefc.  Us  issue;  rights  of  holders  of, 
«ee  note  to  Warren  v.  King,  27:700. 

AstowhentagxUionofstotk  or  shares  in  corpora- 
tion  impairs  obligaUon  of  contracts^  see  note  to 
Providence  Bank  v.  Billings,  7:660. 

As  to  uUravtres^  what  contracts  and  acts  are;  in 
-vMaUon  of  statute  or  pubHo  poHey:  estoppel;  roti/l- 
^otion,  see  note  to  Central  Transp.  Co.  v.  Pullman 
Palace  Oar  Co. 86 :66. 

As  to  fUludary  position  of  directors:  their  con- 
tracts and  dealings  with  corporations,  see  note  to 
Koehler  v.  Black  River  Falls  Iron  Co.  17 :  880. 

As  to  individual  liability  of  stockholders  far  cor- 
porate debtSn  see  note  to  Hatch  v.  Dana,  26 :886. 

AS  to  UdbiUty  of  trustees  of  manufacturing,  min- 
<ng,  etc.,  corporations  or  associations,  under  New 
York  statutes  for  not  flUng  report,  ooe  note  to  Chase 
V.Curtis,  28:1088. 

As  to  dissolution  of  corporations,  and  effect  on  debts 
-owed  by  them,  and  on  their  propertu,  see  note  to 
Mumma  v.  Potomac  Co.  8 :  046. 
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lAabWties  of  stockholders  of  corporations ;  forged 
and  frauaulent  issue  of  stock;  payment  for  stock 
in  pivperty. 

The  stockholders  of  an  insolvent  corporation  will 
be  liable  to  creditors  thereof,  uuless  tbey  have  giv- 
en for  their  stock  '^he  equivalent  in  money,  or  in 
money*s  worth,**  Thayer  v.  El  Polmo  Mln.  Co.  40 
HI.  App.  844. 

The  right  of  action  in  favor  of  creditors  of  a  cor- 
poration against  the  holders  of  bonus  stock  does 
not  accrue  until  the  corporation  becomes  insolvent. 
Hospes  V.  Korthweetem  Mfg.  &  C.  Co.  (Minn.)  16  L. 
B.  A.  470. 86  Am.  &  Eng.  Corp.  Cas.  206. 

The  right  of  creditors  to  compel  the  holders  of 
**bonu8**  stock  to  pay  for  it  contrary  to  their  act- 
ual agreement  with  the  corporation  does  not  rest 
on  any  implied  contract  or  upon  any  **tru8t  fund** 
doctrine,  but  upon  the  ground  of  fraud  in  the  mis- 
representation as  to  the  actual  amount  of  capital, 
upon  the  faith  of  which  persons  have  dealt  with 
the  corporation  and  given  it  credit.  Hoepes  v. 
Northwestern  Mfg.  &  C.  Co.  supra. 

A  call  by  directors  upon  stockholders  for  the  bal- 
ance of  their  unpaid  subscriptions  is  not  essential 
to  the  maintenance,  after  the  oorporation*8  insolv- 
ency, of  a  creditors*  bill  against  it  and  the  stock- 
holders to  have  their  unpaid  subscriptions  applied 
in  payment  of  oorporate  debts.  Washington  Sa v. 
Bank  v.  Butchers  ft  D.  Bank,  107  Mo.  183. 

Stock  certificates  issued  by  the  president  of  the 
corporation  upon  the  authority  of  an  execu- 
tive committee  appomted  by  the  directors  from 
their  number,  but  not  authorized  or  ratified  by  the 
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the  city  of  Chi<»go,  IHioois,  through  J.  W. 
Preston  &  Co.,  W.  E.  McHenry,  Preston  & 
McHeury,  and  H.  Eckert  &  Co.,  agents  for 
W.  E.  McHenry  and  Preston  &  McHenry,  and 
on  account  of  such  grain  transactions  the  said 
persons  made  claims  a^inst  Harper,  which 
ne  disputed.  By  way  of  settlement  and  com- 
promise of  these  claims.  Harper  entered  into 
an  agreement,  October  12, 1881,  with  the  said 
Preston  &  McHenry,  and  their  agents,  which 
agreement,  after  naming  the  parties  thereto, 
and  setting  out  Harper's  ownerehip  of  the  said 
railroad,  proceeds  as  follows: 

"First  That  the  said  Harper  shall  cause 
the  gauffe  of  said  road  to  be  changed  to  the 
standard  gauge,  and  shall  extend^  the  same 
from  its  present  terminus  at  AUentown,  Ohio, 
on  the  Dayton  &  Southwestern  Railroad,  to 
the  town  of  Jeffersonville,  on  the  Southern 
Ohio  R.  R.,  and  make  the  connection  with  the 
last  named  road;  also  shall  extend  it  from  its 
present  western  terminus  at  New  Burlington 
to  the  present  line  of  the  Little  Miami  Hail- 
road,  at  or  near  the  town  of  Corwin,  and 
make  connection  therewith. 

'^Second.  And  the  said  Harper  agrees  to 
make  said  ^uge  and  said  extensions  and  con- 
nections with  said  roads  within  four  monthw 
from  the  date  of  this  contract. 

''Third.  And  the  said  Harper  further  agrees 
within  the  same  period  of  four  months  to  cause 
to  be  organized  under  the  law  of  Ohio  a  rail- 
way company,  to  be  named  the  Cincinnati, 
Columbus  &  Hocking  Valley  Railway  Compa- 
ny, and  to  convey,  or  cause  to  be  conveyed, 
and  transferred,  to  said  company  said  railroad 


and  extensions,  and  all  the  priTflega, 
tenances,  and  plant  thereunto 
unencumbered  title  therefor,  exoepc 
gage  bonds  herein  provided  for. 

"Fourth.  And  the  amid  Hmrper  fiirthv 
agrees  to  cause  said  companj  to  ksoe  Um  cam- 
pon  bonds  of  one  hundred,  five  hondted.  aad 
one  thousand  dollars,  each,  paymble  ia  teir 
years,  with  interest  at  six  per  cctrt  per  aaran 
payable  semiannually,  which  Shan  beseoored 
by  a  first  mortgage  upon  the  said  railroad  aad 
its  extensions  and  the  real  and  peiaoaal  prop- 
erty and  franchises  of  said  compaay  ihn 
owned  or  thereafter  acquired  tfj  it,  taal  lira 
mortgage  bonds  not  to  exceed  in  the  acgregBi^ 
an  amount  equal  to  the  rate  of  tveoty 
and  dollars  per  mile  of  the  length  of 
and  extensions:  and  said 
agrees  to  cause  said  company  to 
bonds  of  one  hundred,  fire  hundxed,  mmd 
thousand  dollars  each,  payalde  ia  fcitj  yean. 
properly  secured,  which  shall  not  exond  is 
the  aggregate  twenty  thousand  doQan  per 
mile,  interest  and  principal  of  said  boads  to  be 
made  payable  in  riew  Tork  dty. 

"Fifth.  And  the  said  Harper  mcther  agBM 
to  deliver  to  the  said  other  parties  herebi  is 
payment  of  their  respective  daiois  sud  tnt 
mortgage  bonds  at  the  par  value  tfccnoC  m 
follows: 

"To  the  said  J.  W.  Preston ^k  Go.,  sevascf 
five  thousand  five  hundred  aad  thifty4ssr 
dollars. 

"To  the  said  W.  B.  McHenry, 
dred  and  fifty  dollars. 

To  the  said  Preston  &  McHeuy. 


'O^ 


tC 


board  of  dh*ecton,  will  confer  no  rights  on  one 
who  is  not  a  purchaser  thereof  in  ffood  faith  and 
for  value.    Byder  v.  Bushwick  K.  Co.  134  N.  Y.  83. 

A  president  of  a  corporation,  who,  on  obtaining 
an  individual  loan,  gives  forged  oertlflcatee  of 
stock  of  the  oorporation  as  collateral  security,  rep- 
resenting that  they  are  genuine,  acts  in  his  indi- 
vidual  capacity,  and  does  not  bind  the  corporation. 
Manhattan  L.  Ins.  Co.  v.  Forty-Second  Street  &  O. 
8.  F.  B.  Co.  46  N.  Y.  8.  B.  130. 12  By.  3c  Corp.  L  J.  50. 

The  individual  liability  of  a  stockholder  for  a 
debt  of  a  corporation  depends  entirely  upon  ex* 
press  provisions  of  statute  law:  and  the  statute  is 
to  be  strictly  construed,  as  there  is  no  contract,  ex- 
press or  implied,  between  the  stockholder  and 
creditor.    libby  v.  Tobey,  82  Me.  887. 

The  provision  in  an  act  of  incorporation,  that 
stockholders  are  individually  liable  for  double 
the  amount  of  stock  subscribed  for,  or  held  by 
them,  makes  them  liable  to  double  the  amount  of 
their  stock  whether  it  is  paid  up  or  not.  Drelsbach 
V.  Price,  188  Pa.  ML 

In  California  each  stockholder  of  a  corporation 
is  liable  for  his  proportion  of  the  corporate  debts 
contracted  while  he  is  a  stockholder,  as  a  principal 
debtor,  andlnot  as  a  surety.  Uyman  v.  Coleman, 
82OaL650. 

The  liability  of  stockholders  of  a  corporation 
cannot  be  revived  or  extended  by  any  renewal  or 
extension  of  the  indebtedness  which  the  creditors 
may  make  with  the  corporation.  Hyman  v.  Cole- 
man, stipro;  Hardman  v.  Sago,  47  Hun,  280. 

A  stockholder  of  a  railroad  company  is  not  lia- 
ble for  the  negligence  of  the  otBcers,  agents,  or  em^ 
ployte  of  the  company  in  the  operation  of  its  road. 
Atchison,  T.a^S.  F.B.  Co.  v. Cochran,  7  L.  B.  A. 
414,48Kan.8eS. 

In  a  proceeding  to  enforce  a  stockholder^  statu- 
tory  liability,  it  is  no  defense  that  the  oreditor  pur- 
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chased  his  claim  against  tbm 
discount,  after  its  Inaolveoey. 
dergast,  86  Mo.  App.  287. 

A  creditor's  claim  based  oium  i 
ity  of  a  stockholder,  under  K.  Y. 
140, 1 10.  as  amended  by  N.  Y.  Laws, 
which  defendant  had  assuimwl.  Is 
a  subsequent  payment  to  the 
amount  payable  by  the  stockhoider  oa  kto  m»A, 
Wellington  v.  Contineotal  Oooscr.  M  Ibp^OdlS 
Hun,  406. 

Theacceptanoeof  newstoek,aBd  a 
OOpercentof  its  par  value  as 
makes  the  other  40  per  cent  asnts  oC 
tion  in  case  of  its  insolvency.   McAwUj  t. 
Pulp  ft  P.  Co.  82  Me.  601. 

Where  shares  of  capital  stock  are 
rector  as  a  bonus,  he  is  subject  to 
a  shareholder,  who  has  taken  sSook 
paid  for  the  same,  although  there  Is  a 
tween  him  and  the  company  that  aaoh 
not  be  assessable.    Washburn  t.  Qreaa,  Bi  C&S 
(83:616). 

A  stockholder  in  a  oorporatioQ 
per  cent  for  bis  stock  and 
stock  having  been  issued  as  paid  up  to  i 
of  the  other  40  per  cent  to  Indacp : 
and  subscription,  cannot  be  aohjaolc^  to 
to  a  Judgment  oreditor  of  the  ootpuiaMoa  for  ia» 
40  per  cent  unpaid,  as  that  was  auteasattHtr  • 
donation  by  the  corporatioa  to 
the  stock,  and  he  is  under  no  MabfliCT  tot 
ration  therefor.  CluisteoeeB  ▼•  Qolatord.  O  S.  T 
8.B.61. 

Where  a  oorporatioo  bgcoaws  laiBotvaBt.  m  cn^ 
ital  stock  iaa  trust  fund  f^r  the  paytomt  <<  m 
debts:  and  if  not  paid  ki  full,  a  oowftof  maiij  cm 
require  it  to  be  paid  apw  WaiUNMS  «w  Giaaa.  fl6 
U.  8. 3  (88:  06). 
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dred  and  thirty-aeTen  thousand  and  six  hundred 
and  twen^-two  dollars. 

'*To  tbe  said  H.  Eckert  A  Co..  lu^to  for 
W.  E.  McHenry  and  Preston  &  McHenry,  five 
liuDdred  dollars,  and  likewise  to  deliver  as  a 
bonus  at  tbe  par  value  thereof  fifty  per  cent- 
um of  the  above  amount  respectivdj  in  said 
income  bonds. 

"Said  deliveries  to  be  made  within  four 
months  from  the  date  hereof  at  the  Third  Na- 
tional Bank  of  Cincinnati. 

'*And  the  said  Howard  Eckert  &  Co.,  J. 
W.  Preston  &  Co.,  W.  E.  McHenry,  and  Pres- 
ton &  McHenry,  each  for  himself  and  them- 
selves, agree  to  accept  said  first  mortgage  and 
income  bonds  in  fuu  payment  of  tbe  indebt- 
edness of  said  Harper  to  each  of  them  re- 
spectively." 

On  November  7,  1881,  a  corporation  was 
organized  under  the  laws  of  the  State  of  Ohio, 
under  the  name  of  the  Cincinnati,  Columbus 
&  Hocking  Yallev  Railway  Company,  the 
said  Harper  and  five  other  persons  being  the 
incorporators,  and  the  capital  stock  being 
fixed  at  $2,500,000,  divided  into  25,000  shares 
of  the  par  value  of  $100  each.  Of  this  stock 
Harper  subscribed  for  2,500  shares,  at  the  par 
value,  and  John  L.  Pfau,  E.  Snowden,  J.  H. 
Matthews,  W.  H.  Harper,  J.  F.  Gimperling, 
D.  P.  Hyatt,  and  William  C.  Herron,  of  the 
Btate  of  Ohio,  and  George  E.  Clvmer,  of  tbe 
State  of  Kentucky,  subscribed  for  one  share 
each.  After  the  subscriptions  were  made,  the 
stockholders  met  and  elected  a  hoard  of  seven 
directors,  composed  of  all  the  stockholders  of 
tbe  company  except  E.  L.  Harper  and  W.  C. 


Herron.  Immediately  upon  their  election,  on 
December  18, 1881,  the  board  of  directors  met, 
all  the  members  being  present,  and  chose  offi- 
cers and  adopted  b^-laws.  At  this  meeting 
the  following  proposition  was  made  to  the  di- 
rectors by  the  said  Harper. 

"I  hereby  propose  to  broaden  the  gauge  of 
the  road  now  owned  by  me  to  a  standard 
gauge,  and  extend  the  same  on  the  west  to 
near  Corwin,  on  the  Little  Miami  road,  and 
aiso  to  extend  the  east  end  to  Jeffersonville, 
on  the  Springfield  Southern  road,  say,  about 
thirty  miles  of  railroad,  and  hereby  agree  to 
sell  the  same  to  vour  company  for  ei|2:htcen 
hundred  thousand  dollars  of  the  par  value 
of  the  securities  of  your  company,  as  follows, 
viz: 

'*Six  hundred  thousand  dollars  of  tbe  first 
mortgage,  forty  years,  six  per  cent  bonds,  is- 
sued at  the  rate  of  twenty  thousand  dollars 
per  mile  of  constructed  road. 

"Six  hundred  thousand  dollars  of  the  in- 
come bonds,  issued  at  the  rate  of  twenty  thous- 
and dollars  per  mile  of  constructed  road,  and 
six  hundred  thousand  dollars  of  tbe  capital 
stock,  including  subscriptions  already  sub- 
scribed." 

A  motion  to  accept  this  proposition  was 
carried  by  a  unanimous  vote  of  the  directors. 

At  a  meeting  of  the  stockholders  of  the 
companv,  held  on  January  2,  1881,  all  the 
stockholders  beim;  present  cither  in  person  or 
by  proxy,  the  action  of  the  directors  in  ac- 
cepting the  above  proposition  was  ratified. 

On  June  20,  1882,  a  called  meeting  of  the 
board  of  directors  was  held  at  the  office  of  the 
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Where  a  corporation  lasues  new  shares  after  the 
claim  of  a  creditor  arose,  tbe  latter,  not  having 
dealt  with  the  oompany  on  tbe  faith  of  any  capital 
represented  by  such  shares,  cannot  insist  on  con- 
tribution, by  the  holders,  of  a  greater  amount  of 
capital  than  the  corporation  Itself  could  claim  from 
tbem  as  part  of  its  assets.  Deadwood  First  Nat. 
Bank  v.  Gustin-Minerva  Oonsoi.  Hin.  On.  6  L.  R.  A. 
076, 42  Minn.  827, 7  By.  A  Corp.  L.  J.  175. 

While  it  is  competent  for  a  railroad  oompany 
exercising  good  faith,  to  use  its  bonds  and  stock  in 
payment  for  the  construction  of  its  road,  it  cannot 
rightfully,  at  least  as  against  creditors  or  stock- 
holders, issue  its  stock  to  anyone  as  full  paid,  with- 
out getting  some  fair  or  reasonable  equivalent  for 
it.   Fogg  V.Blair,  188  U.S.  118  (86:104). 

A  corporation,  having  issued  false  stock  certifi- 
cates must  respond  In  damages  to  holders  who 
gave  value,  for  them,  if  they  had  no  notice  of  their 
invalidity.  Cincinnati,  N.  O.  ft  T.  P.  B.  Go.  v. 
atizeos  Nat.  Bank,  24  Ohio  L.  J.  108. 

The  owners  of  tbe  stock  of  an  insolvent  corpora- 
tion, who  are  such  at  the  commencement  of  a 
creditors*  suit  to  enforce  an  individual  liability  of 
tbe  stockholders— are  liable  for  its  debts;  and  it  is 
immaterial  that  some  of  the  stock  was  issued  after 
the  creation  of  the  debts.  Barrlck  t.  Gilford,  47 
Ohio  St.  180, 81  Am.  ft  Eng.  OOrp.  Gas.  484. 

The  owner  of  the  stock  in  a  ^'double  liability** 
corporation  is  liable  to  a  creditor  of  the  corpora- 
tion to  the  extend  of  his  stock,  whether  the  debt 
was  incurred  before  or  af  tier  he  became  the  owner 
of  the  stock.    Bagley  v.  Tyler,  48  Mo.  App.  196. 

Only  creditors  subsequent  to  the  vote  to  increase 
stock  of  a  corporation  can  enforce  their  equitable 
claims  against  the  holders  of  the  Increased  stock. 
Handley  y.  Stutz,  180  U.  &  417  (86:  227),  9  By.  ft 
Corp.  L.  J.  382. 

A  stockholder  indebted  to  an  Insolvent  corpora* 

U6  U.  S. 


tion  for  unpaid  shares  cannot  set  off  against  this 
trust  fund  for  creditors  a  debt  due  him  by  the 
corporation.    Handley  v.  Stutz,  aupra, 

A  stockholder  under  the  Bhode  Island  Statuteb 
cannot  be  held  liable  for  the  obligations  of  the  cor- 
poration until  after  judgment  against  the  corpora- 
tion. Fourth  Nat.  Bank  of  Mew  York  v.  Franck- 
lyn,  120  U.S.  747  (80:826). 

A  judgment  against  the  corporation  Is  not  a 
condition  precedent  to  an  action  against  the  stock- 
holders. Bev.  Stat.  1 1700.  Whether  the  corpora- 
tion must  be  made  a  party  to  such  action,  not 
determined.   Sleeper  v.  Goodwin,  67  Wis.  677. 

To  subject  stockholders*  balance  of  stock  to  exe- 
cution on  judsnnent  against  the  corporation,  an 
order  of  court  is  necessary,  after  sufficient  notice. 
Faxon  v.  Talmage,  87  Mo.  18. 

Creditors  of  a  corporation,  whose  debts  ^ere 
contracted  before  a  subscription  to  capital  stock, 
and  not  upon  the  faith  of  it,  have  no  better  rights 
in  equity  against  the  subscriber  than  the  corpora- 
tion Itself  has.  Hahn*s  App.  18  W.  N.  C.  288, 5  Cent. 
Bep.187. 

Pajrmenis  of  subscriptions  to  capital  stock  in 
property  instead  of  in  money,  made  in  good  faith 
and  authorized  by  charter,  are  valid  as  against 
creditors  of  the  corporation.  Ck>it  v.  North  Caro- 
lina Gold  Amalgamating  Co.  110  U.  S.  843  <80: 420). 

Payment  of,  or  agreement  to  pay,  their  subscrip- 
tions, is  the  consideration  upon  which  tbe  several 
corporators  enjoy  exemption  from  personal  lia- 
bility for  corporate  debts,  except  as  such  liability 
may  be  imposed  by  statute.  Coffin  v.  Bansdell,  110 
Ind.  417. 

As  against  creditors,  a  subscriber*S  liability  can- 
not be  surrendered  to  him  by  the  trustees.  Bouton 
V.  Dement,  128  Dl.  142. 

No  by-law  or  resolution  of  tbe  stockholders  of  a 
oomoratlon,  opposed  to  the  rights  of  creditors,  can 
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the  city  of  Chicago,  IHioois,  tbroogh  J.  W. 
Preston  &  Co.,  W.  E.  McHenry,  Preston  & 
McHenry,  and  H.  Eckert  &  Co.,  agents  for 
W.  E.  McHeniy  and  Preston  &  McHenry,  and 
on  account  of  such  grain  transactions  the  said 
persons  made  claims  a^inst  Harper,  which 
ne  disputed.  By  way  of  settlement  and  com- 
promise of  these  claims.  Harper  entered  into 
an  agreement,  October  12, 1881,  with  the  said 
Preston  &  McHenry,  and  their  agents,  which 
agreement,  after  naming  the  parties  thereto, 
and  setting  out  Harper's  ownerehip  of  the  said 
railroad,  proceeds  as  follows: 

'^First  That  the  said  Harper  shall  cause 
the  gauee  of  said  road  to  be  changed  to  the 
standard  gauge,  and  shall  extend^  the  same 
from  its  present  terminus  at  Allentown,  Ohio, 
on  the  Dayton  &  Southwestern  Railroad,  to 
the  town  of  Jefferson ville,  on  the  Southern 
Ohio  R.  R.,  and  make  the  connection  with  the 
last  named  road;  also  shall  extend  it  from  its 
present  western  terminus  at  New  Burlington 
to  the  present  line  of  the  Little  Miami  Hail- 
road,  at  or  near  the  town  of  Corwin,  and 
make  connection  therewith. 

'^Second.  And  the  said  Harper  agrees  to 
make  said  gauge  and  said  extensions  and  con- 
nections with  said  roads  within  four  monthw 
from  the  date  of  this  contract. 

''Third.  And  the  said  Harper  further  agrees 
within  the  same  perifxi  of  four  months  to  cause 
to  be  organized  under  the  law  of  Ohio  a  rail- 
way company,  to  be  named  the  Cincinnati, 
Columbus  &  Hocking  Valley  Railway  Compa- 
ny, and  to  convey,  or  cause  to  be  conveyed, 
and  transferred,  to  said  company  said  railroad 


and  extensions,  and  all  the  privflego, 
tenances,  and  plant  thereanto  beloagmjr,  ar 
unencumbered  title  therefor.  exeepL  &t  mt 
gage  bonds  herein  provided  for. 

"Fourth.  And  the  said  Harper 
agrees  to  cause  said  company  to  iatae  Um 
pon  bonds  of  one  hundred,  five  hoDdied, 
one  thousand  dollars,  each,  payable  ia  tety 
years,  with  interest  at  six  per  cent  per 
payable  semi  annually,  which  shall  bei._ 
by  a  first  mortgage  upon  the  said  railroad 
its  extensions  and  the  real  and  penoaal  prap 
erty  and  franchises  of  said  company  t^ea 
owned  or  thereafter  acquired  by  it,  md  firs 
mortgage  bonds  not  to  exceed  in  the  Mfigre^vt 
an  amount  equal  to  the  rate  of  tvcaty  tham- 
and  dollars  per  mile  of  the  length  of  said  road 
and  extensions;  and  said  Harper  likrviae 
agrees  to  cause  said  company  to  tmie  iatui 
bonds  of  one  hundred,  fire  hoDdied,  tad  oae 
thousand  dollars  each,  payable  in  forty  yon, 
properly  secured,  which  shall  not  exceed  is 
the  aggregate  twenty  thoosand  dcdkrs  prr 
mile,  interest  and  principal  of  aaid  booda  to  be 
made  payable  in  New  York  city. 

"Fifth.  And  the  said  Harper  fntho'  agieei 
to  deliver  to  the  said  other  partSea  herHn  ii 
payment  of  their  respectiTO  c^ou  and  tnt 
mortgage  bonds  at  the  par  raloe  tLoeoC  » 
follows: 

"To  the  said  J.  W.  Preston  A  Go.,  aevcBr 
five  thousand  five  hundred  and  thiity4oar 
dollars. 

"To  the  said  W.  E.  McHenry,  tvelve  kM- 
dred  and  fifty  dollars. 

To  the  said  Preston  A  McHenry, 


•  c 


board  of  directors,  will  confer  no  rigrhts  on  one 
who  is  not  a  purchaser  thereof  in  ffood  faith  and 
for  value.    Byder  v.  Bushwick  H.  Co.  134  N.  Y.  83. 

A  president  of  a  corporation,  who,  on  obtainlnfr 
an  individual  loan,  gives  forged  certiflcates  of 
stock  of  the  corporation  as  collateral  security,  rep- 
resenting that  they  are  genuine,  acts  in  his  indi- 
vidual  capacity,  and  does  not  bind  the  corporation. 
Manliattan  L.  Ins.  Co.  v.  Forty-Second  Street  &  O. 
S.  F.  B.C0.46N.  Y.  8.  B.  130. 12  By.  A;  Corp.  L  J.50. 

The  individuaJ  liability  of  a  stockholder  for  a 
debt  of  a  corporation  depends  entirely  upon  ex- 
press provisions  of  statute  law;  and  the  statute  is 
to  k>e  strictly  construed,  as  there  is  no  contract,  ex- 
press or  implied,  between  the  stockholder  and 
creditor.    libby  v.  Tobey,  82  Me.  887. 

The  provision  in  an  act  of  incorporation,  that 
stockholders  are  Individually  liable  for  double 
the  amount  of  stock  subscribed  for,  or  held  by 
them,  makes  them  liable  to  double  the  amount  of 
their  stock  whether  it  is  paid  up  or  not.  Drelsbach 
V.  Price,  188  Pa.  ML 

In  California  each  stockholder  of  a  corporation 
Is  liable  for  his  proportion  of  the  corporate  debts 
contracted  while  he  Is  a  stockholder,  as  a  principal 
debtor,  and^not  as  a  surety.   Uyman  v.  Coleman, 

ascaueso. 

The  liability  of  stockholders  of  a  corporation 
cannot  be  revived  or  extended  by  any  renewal  or 
extension  of  the  indebtedness  which  the  creditors 
may  make  with  the  corporation.  Hyman  v.  Cole- 
man, stipro;  Hardman  v.  Sago,  47  Hun,  280, 

A  stockholder  of  a  railroad  company  is  not  lia- 
ble for  the  negligence  of  the  otBcers,  agents,  or  em^ 
ployte  of  the  company  in  the  operation  of  its  road. 
Atchison, T.A; S.  F.B. Co.  t. Cochran,  7  L.  B.  A 
414.  48Kan.8». 

In  a  proceeding  to  enforce  a  stockholder^  statu- 
tory  liability,  it  is  no  defense  that  the  oreditor  pur- 
1112 


chased  bis  claim  against  tbe 
discount,  after  Its  iDsolvenoy. 
dergast,  86  Mo.  App.  287. 

A  creditor's  claim  baaed  u|umi  i 
ity  of  a  stockholder,  under  K.  Y. 
1^  1 10,  as  amended  by  N.  Y. 
which  defendant  had  assuiuiwl.  ii 
a  subsequent  payment  to  the 
amount  payable  by  the  atockbolder  o«  kto 
Wellington  v.  Contineotal  Oooscr.  M 
Hun,  408. 

The  acoeptanoe  of  new  stock,  and  a 
00  per  cent  of  its  par  vahie  as 
makes  the  other  40  per  cent  aneta  o( 
tion  in  case  of  its  insolrency.   MoAvttr  ▼• 
Pulp  a;  P.  Co.  82  Me.  604. 

Where  shares  of  capital  stock 
rector  as  a  bonus,  be  is  subject  to  tkm 
a  shareholder,  who  has  taken  alock 
paid  for  the  same,  although  there  la  a  < 
tween  him  and  the  company  that  i 
not  be  asseaeable.   Washburn  t. 
(83:616). 

A  stockholder  In  a  oorporatloii  who 
per  cent  for  bis  stoek  and  aaoitgagi 
stock  having  been  Issued  as  pi^d  op  to  tkei 
of  the  other  40  per  oeot  to  lodiier  i 
and  subaoriptton,  cannot  be  soblscted  to 
to  a  Judgment  creditor  of  the 
40  per  cent  unpaid,  as  that  wea 
donation  by  the  corporatloQ  to : 
tho  stock,  and  he  Is  under  no  llafailtcy 
ration  therefor.   Cbrlsteoaen  t.  Qylatard,  O  S.  T 
8.B.61. 

Where  a  corporatioo  beeowas  liwiU— i.  mt  m^ 
ital  stock  isa  truat  fund  for  tke  pejiM  <tf  aa 
debts;  and  If  not  paid  In  full,  a  ( 
require  It  to  be  paid  upw  Wi 
U.  &  3  iSas  06). 
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dred  and  thirty-seven  thousand  and  six  hundred 
aod  twenty*two  dollars. 

'*To  the  said  H.  Eckert  A  Co..  agents  for 
W.  E.  McHenry  and  Preston  &  Mctienry,  five 
bun  dred  dollars,  and  likewise  to  deliver  as  a 
boDus  at  the  par  value  thereof  fifty  per  cent- 
um of  the  above  amount  respectively  in  said 
income  bonds. 

"Said  deliveries  to  be  made  within  four 
mouths  from  the  date  hereof  at  the  Third  Na- 
tioual  Bank  of  Cincinnati. 

<*And  the  said  Howard  Eckert  &  Ck).,  J. 
W.  Preston  &  Co.,  W.  E.  McHenry,  and  Pres- 
ton &  McHenry,  each  for  himself  and  them- 
selves, f^ree  to  accept  said  first  mortgage  and 
income  bonds  in  fuu  payment  of  the  indebt- 
edness of  said  Harper  to  each  of  them  re- 
spectively." 

On  November  7,  1881,  a  corporation  was 
organized  under  the  laws  of  the  State  of  Ohio, 
under  the  name  of  the  Cincinnati,  Columbus 
&  Hocking  YaJlev  Railway  Company,  the 
said  Harper  and  five  other  persons  being  the 
iucorporators,  and  the  capital  stock  being 
fixed  at  $2,500,000,  divided  into  25.000  shares 
of  the  par  vdue  of  $100  each.  Of  this  stock 
Harper  subscribed  for  2,500  shares,  at  the  par 
value,  and  John  L.  Pfau,  E.  Snowden,  J.  H. 
Matthews,  W.  H.  Harper,  J.  F.  Gimperling, 
B.  P.  Hyatt,  and  William  C.  Herron,  of  the 
8tate  of  Ohio,  and  George  E.  Clvmer,  of  the 
State  of  Kentucky,  subscribed  for  one  share 
each.  After  the  subscriptions  were  made,  the 
stockholders  met  and  elected  a  board  of  seven 
directors,  composed  of  all  the  stockholders  of 
the  company  except  E.  L.  Harper  and  W.  C. 


Herron.  Immediately  upon  their  election,  on 
December  18, 1881,  the  board  of  directors  met, 
all  the  members  being  present,  and  chose  offi- 
cers and  adopted  b^-laws.  At  this  meeting 
the  following  proposition  was  made  to  the  di- 
rectors by  the  said  Harper. 

"I  hereby  propose  to  broaden  the  gauge  of 
the  road  now  owned  by  me  to  a  standard 
gauge,  and  extend  the  same  on  the  west  to 
near  Corwin,  on  the  Little  Miami  road,  and 
aiso  to  extend  the  east  end  to  Jeffersonville, 
on  the  Springfield  Southern  road,  say,  about 
thirty  miles  of  railroad,  and  hereby  a^ree  to 
sell  the  same  to  voor  company  for  ei|2:hteen 
hundred  thousand  dollars  of  the  par  value 
of  the  securities  of  your  company,  as  follows, 
viz: 

'*Six  hundred  thousand  dollars  of  the  first 
mortgage,  forty  years,  six  per  cent  bonds,  is- 
sued at  the  rate  of  twenty  thousand  dollars 
per  mile  of  constructed  road. 

"Six  hundred  thousand  dollars  of  the  in- 
come bonds,  issued  at  the  rate  of  twenty  thous- 
and dollars  per  mile  of  constructed  road,  and 
six  hundred  thousand  dollars  of  the  capital 
stock,  including  subscriptions  already  sub- 
scribed." 

A  motion  to  accept  this  proposition  was 
carried  by  a  unanimous  vote  of  the  directors. 

At  a  meeting  of  the  stockholders  of  the 
companv,  held  on  January  2,  1881,  all  the 
stockholders  beine  present  either  in  person  or 
by  proxy,  the  action  of  the  directors  in  ac- 
cepting the  above  proposition  was  ratified. 

On  June  20,  1882,  a  called  meeting  of  the 
board  of  directors  was  held  at  the  office  of  the 


Where  a  oorporatlon  Issues  new  shares  after  the 
claim  of  a  creditor  arose,  the  latter,  not  haviDflr 
dealt  with  the  company  on  the  faith  of  any  capital 
represented  by  such  shares,  cannot  insist  on  con- 
tribution, by  the  holders,  of  a  greater  amount  of 
capital  than  the  corporation  Itself  could  claim  from 
tbem  as  part  of  its  assets.  Deadwood  First  Nat. 
Bank  v.  Gustin-Minerva  Consoi.  Min.  Gn.  6  L.  R.  A. 
67«.  42  Minn.  827, 7  Ry.  A;  Corp.  L.  J.  175. 

While  it  is  competent  for  a  railroad  company 
ezercisinflr  good  faith,  to  use  its  bonds  and  stock  in 
payment  for  the  construction  of  its  road,  it  cannot 
rightfully,  at  least  as  against  creditors  or  stock- 
holders, issue  its  stock  to  anyone  as  full  paid,  with- 
out getting  some  fair  or  reasonable  equivalent  for 
it.   Fogg  V.Blair,  139  U.S.  118  (86:104). 

A  corporation,  having  issued  false  stock  certifi- 
cates must  respond  in  damages  to  holders  who 
gave  value,  for  them,  if  they  had  no  notice  of  their 
invalidity.  Cincinnati,  N.  O.  &  T.  P.  B.  Go.  y. 
atizens  Nat.  Bank,  24  Ohio  L.  J.  198. 

The  owners  of  tbe  stock  of  an  insolvent  corpora- 
tion, who  are  such  at  the  commencement  ot  a 
creditors*  suit  to  enforce  an  individual  liability  of 
the  stockholders— are  liable  for  its  debts;  and  it  is 
immaterial  that  some  of  the  stock  was  issued  after 
the  creation  of  the  debts.  Barrick  v.  Gilford,  47 
Ohio  St.  180, 81  Am.  &  Eng.  Corp.  Gas.  484. 

The  owner  of  the  stock  in  a  ^'double  liability** 
corporation  is  liable  to  a  creditor  of  the  corpora- 
tion to  the  extend  of  his  stock,  whether  the  debt 
was  incurred  before  or  after  he  became  the  owner 
of  the  stock.    Bagley  v.  Tyler,  48  Mo.  App.  196. 

Only  creditors  subsequent  to  the  vote  to  increase 
stock  of  a  corporation  can  enforce  their  equitable 
claims  against  the  holders  of  the  increased  stock. 
Handley  v.  Stutz,  188  U.  S.  417  (86:  227),  9  By.  ft 
Corp.  L.  J.  382. 

A  stockholder  indebted  to  an  insolvent  corpora- 
US  U.  S. 


tion  for  unpaid  shares  cannot  set  off  against  this 
trust  fund  for  creditors  a  debt  due  him  by  the 
corporation.    Handley  v.  Stutz,  aupra, 

A  stockholder  under  the  Bhode  Island  Statuteb 
cannot  be  held  liable  for  the  obligations  of  the  cor- 
poration until  after  judgment  against  the  corpora- 
tion. Fourth  Nat.  Bank  of  Mew  York  v.  Franck- 
lyn,  120  U.S.  747  (80:826). 

A  judgment  against  the  corporation  Is  not  a 
condition  precedent  to  an  action  against  the  stock- 
holders. Bev.  Stat.  1 1709.  Whether  the  corpora* 
tion  must  be  made  a  party  to  such  action,  not 
determined.   Sleeper  v.  Gk>odwin,  67  Wis.  677. 

To  subject  stockholders*  balance  of  stock  to  exe- 
cution on  judsnnent  against  the  corporation,  an 
order  of  court  is  necessary,  after  sufficient  notice. 
Faxon  v.  Talmoge,  87  Mo.  18. 

Creditors  of  a  corporation,  whose  debts  ^ere 
contracted  before  a  subscription  to  capital  stock, 
and  not  upon  the  faith  of  it,  have  no  better  rights 
in  equity  against  tbe  subscriber  than  the  corpora- 
tion itself  has.  Hahn*s  App.  18  W.  N.  a  289, 5  Cent. 
Bep.187. 

Pajrments  of  subscriptions  to  capital  stock  in 
property  instead  of  in  money,  made  in  good  faith 
and  authorized  by  charter,  are  valid  as  against 
creditors  of  the  corporation.  Ck>lt  v.  North  Caro- 
lina Gold  Amalgamating  Co.  119  IT.  S.  843  (80: 420). 

Payment  of,  or  agreement  to  pay,  their  subscrip- 
tions, is  the  consideration  upon  which  the  sevcxtil 
corporators  enjoy  exemption  from  personal  lia- 
bility for  corporate  debts,  except  as  such  liability 
may  be  imposed  by  statute.  Coffin  v.  Bansdell,  110 
Ind.  417. 

As  against  creditors,  a  8ub6criber*s  liability  can- 
not be  surrendered  to  him  by  the  trustees.  Bouton 
y.  Dement,  128  HI.  142. 

No  by-law  or  resolution  of  the  stockholders  of  a 
corporation,  opposed  to  the  rights  of  creditors,  can 
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company  in  CinciDDati,  Ohio,  at  which  the  fol- 
lowing oDOtion  was  unanimooslv  carried: 

*'  Whereas,  the  president,  Mr.  Gimperling, 
reports  that  E.  L.  Harper  has  complied  witn 
his  contract  made  with  the  company  for  the 
construction  of  twenty-eight  miles  of  railroad 
from  Claysville  Junction  to  Jefferson  ville, 
Ohio,  and  that  the  chief  endneer,  H.  Phillips, 
has  certified  to  the  Union  Trust  Oo.  of  Kew 
York  that  the  twenty  ^ight  miles  have  been 
constructed  In  accordance  with  the  terms  of 
the  contract;    Therefore, 

"  Resolved,  That  the  road  be  accepted  from 
said  £.  L.  Harper,  and  he  be  paid  any  balance 
in  bonds,  stock,  or  money  which  may  be  due 
him  on  said  contract,  taking  his  receipt  for 
the  same." 

There  appears  to  have  been  no  other  meet- 
ing of  the  directors  or  stockholders,  except  a 
meeting  of  the  directors,  held  on  February  20, 
1883,  when  B.  D.  Hyatt  was  elected  president 
and  general  manager,  and  W.  C.  Herron  was 
elect^  a  director,  to  fill  vacancies  caused  by 
the  resignation  of  J.  E.  Gimperliog. 

On  February  11,  1882,  Preston  &  McHenry 
and  their  agents  gave  to  the  said  Harper  a  re- 
ceipt for  $214,000  in  first  mortgage  bonds  and 
$107,200  in  income  bonds  of  the  said  Cincin- 
nati, Columbus  &  Hocking  Valley  Railway 
Company,  in  full  satisfaction  of  their  claims 
against  him  under  the  above  agreement  of  Oc- 
tober 12,  1881. 

On  June  5, 1885,  Josiah  W.  Preston,  Eu^ne 
H.  Lahee.  William  E.  McHenry,  Charles  J. 
Gilbert,  William  T.  Baker,  Murray  Nelson, 
Abram  Poole,  Almore  A.  Kent,  belah  Young, 


Jr.,  and  James  8.  Sbemuui,  of  the  State  ti 
Illinois,  tiled  their  bill  in  eqaitj  in  tbe 
Court  of  the  United  States  for  tbe 
District  of  Ohio,  Western 
the  Cincinnati.  Colombos  A  Hocking  VaOrj 
Railroad  Company,  £.  Jm,  Harper,  John  L 
Pfau,  K  Bnowden,  J.  H.  lUttbewi^  D.  P. 
Hyatt,  W.  H.  Harper,  W.  C.  Herroo^Lewii 
Seasongood,  W.  D.  Lee  mnd  Jobo  EL 
ling,  of  the  Sute  of  Ohio,  nnd 
mer,  of  the  State  of  Kentackj, 
a  previous  action  in  tbe  same  coait  cenaia  of 
Uie  individual  complainaots,  or  oertala  of  tka 
complainants,]ointly,  bad  recorered  jodgaafe 
for  divers  amounts  respectiyely  againit  tbe  mad 
railway  company';  that  tbereupon  writs  of >n 
faeiasDAd  been  issued  against  tbe  psofja^  if 
the  company  and  returned  unifiiflerl;  mA 
that,  the  company  having  become  inaJfeiC, 
and  having  abandoned  Si  acdon  oader  in 
charter,  nothing  could  beaocomplisbedtknM^ 
it  or  its  officers  by  way  of  ocdiecting  mi\mti 
stock  subscriptions,  or  other  credHi  doe  id  mad 
corporation. 

The  bill  also  alleges  tiiat  do  part  oimidmk^ 
scripiions  for  the  capital  stock  of  tbe  eoapnr 
by  E.  L.  Harper  and  others  bas  been  pod; 
that  the  company  was  duly  nrganited  aad  m- 
corporated  under  and  by  virtue  of  the  lavs  if 
the  State  of  Ohio,  and  that  tbe  capital  soek  rf 
$2,500,000  was  subscribed  for  as  staled  abo«i. 
Also,  that  W.  D.  Lee,  of  t  be  Slate  of  OhiB. 
became  and  is  the  holder  of  certain  ceruieaem 
representing  9.000  shares,  of  tbe  par  valar  rf 
$100  each,  of  the  stock  of  tbe 
that  said  certificates  were  issued  and 


authorize  the  release  of  the  obligation  of  a  solvent 
stockholder  to  p^  for  stock  taken  by  him,  even 
though  sucn  release  be  in  oonslderation  of  his  sur- 
renderina:  his  stock.  Famsworth  v.  Bobbins,  80 
Minn.  369. 

The  liability  of  the  stockholder  to  pay  tor  stock 
depends  upon  his  oontract,  express  or  implied,  or 
upon  some  statute.  Christensen  v.  Bno,  106  N.  Y. 
97,  eO  Am.  Bep.  429.     || 

An  airreement  l>etwen  the  contractor  and  other 
shareholders  and  the  ourporation,  that  they  are 
not  to  be  asseeeed  any  further  on  their  shares.  Is  of 
no  avaO  against  creditors.  Stiickle  v.  Watts,  94 
Mo.  4J0:  Clark  t.  Bever,  81  Ved.  Bep.  070. 

Any  secret  arranRement  between  a  corporation 
and  a  stockholder,  by  which  the  responsibility  of 
the  latter  is  made  less  than  it  appears  to  be  under 
the  articles  of  incorporation,  is  void  as  against  its 
creditors.  Thompson  v.  Beno  Sav.  Bank,  19  Mev.lOfi. 

Payment  of  a  subscription  makes  a  subscriber  a 
stockholder;  oertifloates  of  shares  are  but  the  evi- 
dence of  the  fiiot.  Wemple  v.  St.  Louis,  J.  ft  8.  B. 
Ck>.120I11.19a. 

A  transferee  of  stock  who,  at  the  transfer,  signs 
the  subscription  book,  assumes  the  liabilities  of 
any  original  subscriber  to  the  stock.  Citizens  ft 
M.  Sav.  Bank  ft  T.  Co.  v.  Gillespie,  115  Pa.  664. 

By  the  law  of  Virginia,  every  assignor  or  assignee 
remains  liable  for  calls  until  the  f  uU  par  value  be 
paid.    Brinkley  v.  Uambleton,  67  Md.  109. 

An  assignee  of  stock  takes  subject  to  all  the 
liabilities  attached  to  the  benefldal  ownership  of 
the  shares;  and  an  obligation  is  implied  that  they 
shall  not  be  imposed  upon  tbe  assignor.  Brinkley 
V.  Hambleton,  tupnu 

There  is  no  implied  promise  on  the  assignor^ 
part  to  pay  calls  subsequent  to  transfer  of  shares, 
for  the  relief  of  a  prior  assignor.  Brinkley  t. 
Hambleton,  fuprck 
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Where  stockholders  have 
pany*s  liability  for  a  debt,  tboy 
defense  of  uJUra  virct  againai  It. 
80  FodL  Bep.  476. 

A  stockholder  who  is  a  creditor  of  a 
cannot  offset  his  unpaid  subacriptloa  aa 
general  indebtedness  of  tbe  oorporataoa 
son  V.  Beno  Sav.  Bank,  19  Kev.  KBL 

In  an  action  to  subject  tbeequlcabie 
oorporatioD  to  the  olaims  of  Its  crediroca,  B 
necessary  to  make  ail  tbe  iCookbQklen 
fendant.   Any  stockholder  may  be  aoM 
amount  of  his  unpaid  subeeTlpCloa:  aari 
required  to  pay  more  than  bis 
of  the  debts,  his  remedy  is  aaaint  tba 
holders  owing  unpaid  subaorlptlOQiL, 
Beno  Sav.  Bank,  supra. 

The  balance  unpaid  on  subacripUooa  to 
trust  fund  in  tbe  bands  of  stockboMan 
payment  of  debts.   OcmelTi  Appw  lU  Pa. 

Stockholders  of  a  oompany  nay  ba 
tbe  interest  of  oreditorB,  to  pay  Into  tto 
of  the  company  money  due  and  oapaM 
stock  held  by  them,  to  tbe 
meet  tbe  demands  of  oredttoia.   Baapaa  v. 
poise  Fishing  Co.  4S  N.  J.  Bq.  887. 

A  subscriber  is  liable  to  orediton  of 
unpaid  subscription.    Orlodle  v, 

Hie  liability  imposed  upon 
security  over  whidi  oorporate'aa 
control:  it  is  not  a  primary  aooroa  ter 
the  corporation  debca.   laikeobaob  ▼. 
48  Ohio  St.  868. 

Bona  Ude  transferees  of  itook  oo  tia 
andnonaasev 

to  assessmenu  to  pay  debts  of  ta 
Young  V.  Brie Jroo  OOi  88  Ukk.  UL 
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bj  the  said  oompftny  to  the  said  W.  D.  Lee  on 
or  about  June  1,  loo2,  at  the  special  instaoce 
and  request  and  for  the  use  and  benefit  of  the 
said  £.  L.  Harper;  that  nothing  has  been  paid 
to  the  said  company  for  the  said  stock;  and 
that  all  of  the  amount  due  for  the  same  is 
necessary  to  discharge  the  indebtedness  of  the 
corporation  upon  the  said  sevend  Judgment 
claims  in  the  bill  described. 

The  answer  states  the  said  Harper's  owner- 
ship of  the  said  narrow  gauge  railroad;  that 
fiome  claim  was  made  by  the  said  Preston  & 
McHenry,  and  their  agents  against  Harper, 
which  he  disputed;  and  that  a  settlement  and 
compromise  of  this  claim  was  effected  by  the  ar- 
ticle of  agreement  of  October  12,  1881,  above 
recited.  The  answer  also  sets  out  the  incorpo- 
ration and  organization  of  the  said  company, 
and  alleges  that  a  proposition  was  made  to  the 
company  by  Harper,  to  convey  to  it  the  nar- 
row gauge  railroad  property,  upon  the  terms 
specified  in  the  said  agreement,and  that  the  said 
proposition  was  accepted  by  the  company,  and 
Donds  upon  the  property  issued  to  Harper;  that 
at  the  time  Harper  agreed  to  convey,  and  did 
convey,  said  road  to  the  company,  and  it 
affreed  to  issue  to  him  said  bonds  and  stock  in 
full  satisfaction  therefor,  said  company  had 
not  incurred  any  debt  or  obligation  whatever, 
and  that  the  obligation  to  issue  said  bonds  was 
not  incurred  until  said  agreement  was  made  by 
which  Harper  subscribed  and  paid  for  stock 
as  above  stated,  and  as  part  of  same  transac- 
tion; and  that  the  company  did  not  issue  nor 
become  liable  on  said  bonds  which  said  judg- 
ments were  taken  untilJune2, 1882.  Further 
answering,  the  defendant  alleges  that,  pursuant 
to  said  agreement,  he  caused  the  company  to 
execute  and  issue  said  bonds  to  the  Union 
Trust  Company  of  New  York,  and  made  said 
bonds  payable  to  bearer,  and  thereupon  caused 
to  be  delivered  to  Preston  &  Co.  and  others 
said  bonds  called  for  in  the  above  stated  con- 
tract, and  that  they,  with  full  knowledge  of 
the  history  of  the  said  transaction,  as  above  ap- 
pears, accepted  said  bonds,  and  received  the 
same  in  full  satisfaction  of  the  said  agreement; 
that  said  judgments  were  rendered  on  said 
identical  bonds,  so  issued  to  Preston  &  Co. 
and  others;  and  that  no  other  stock  of  the 
company  is  owned  or  held  by  tnv  person,  nor 
has  any  ever  been  subscribed,  held,  or  owned 
by  any  person  or  persons,  except  the  said  stock 
paid  for  by  Harper  by  the  transfer  of  the  said 
road  to  the  company. 

To  the  answer  a  formal  replication  was  filed, 
which  was  afterwards  withdrawn,  and  an 
amended  bill  filed  by  the  complainants  on  July 
7,  1887,  alleging  that  at  the  time  the  said 
proposition  was  submitted  to  the  company 
each  one  of  the  said  directors  was  either  in  the 
employment  and  under  the  paj  of  Harper,  or 
otherwise  under  his  direction  and  control;  that 
the  pretended  acceptance  by  the  directors  of 
the  said  proposition  was  in  fact  the  act  of 
Harper,  and  was  for  the  sole  purpose  of  en- 
abling Harper  and  other  subscribers  for  the 
stock  of  the  company,  who  are  defendants  in 
this  cause,  to  escape  their  liability  to  complain- 
ants herein,  and  to  defraud  and  defeat  them 
and  others  in  their  rights  as  creditors  of  the 
corporation;  and  that  such  act  was  done  with- 
out   complainants'    knowledge   or    consent. 
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Also,  that  the  ndlioad  property  transferred  by 
Harper  to  the  company  was  not  worth  one 
fiftieth  part  of  the  amount  of  said  bonds  issued 
by  the  company  to  Harper  in  pretended  pay- 
ment therefor;  that  this  fact  was  well  known 
by  Harper  and  by  said  directors  and  stock- 
holders who  voted  on  said  proposition,  and 
that  In  considering  and  acting  on  said  proposi- 
tion no  regard  whatever  was  i>aid  by  the  di- 
rectors or  any  stockholder  voting  thereon  to 
the  actual  value  of  the  property  so  conveyed; 
but  that,  on  the  contrary,  the  directors  and 
stockholders  acted  in  this  behalf  solely  at  the 
dictation  of  Harper,  and  in  disregard  of  the 
rights  and  interests  of  the  corporation,  and  for 
the  purpose  of  shielding  and  protecting  Har- 
per and  themselves  from  their  liability  to  com- 
plainants and  others  on  account  of  their  sub- 
scriptions for  said  stock.  This  amended  bill 
prays  that  the  said  agreement  between  Har- 
per and  the  company  and  its  directors  may 
be  set  aside  and  declared  to  be  void  as  against 
the  rights  of  claimants  as  creditors  of  the  cor 
poraiion. 

To  the  amended  bill  Harper  filed  an  answer, 
admitting  that  the  said  directors  were  either 
employed  by  or  related  to  him,  but  he  denies 
that  their  acceptance  of  his  said  proposition 
was  the  act  of  himself,  and  avers  that  it  was 
just  what  it  purported  to  be— the  action  of  the 
company.  He  alleges  that  the  object  of  the 
organization  of  the  company  was  well  known 
to  the  complainants,  and  that  ihcy  knew  there 
was  no  money  to  be  paid  on  any  subscription 
for  the  stock,  and  that  such  subscription  was 
a  mere  matter  of  form,  adopted  simply  for  the 
purpose  of  creating*  an  organization  havioe 
power  to  issue  bonds;  that  Preston  &  Co.  and 
others  agreed  with  Harper,  at  the  time  of  the 
making  of  the  said  contract,  that  he  should  be- 
come the  owner  of  all  the  stock  of  the  com- 
pany, as  weU  as  the  said  bonds,  as  the  con- 
sideration for  the  transfer  to  the  company  of 
the  said  narrow  gauge  road  and  that  the  said 
contract  was  made  in  pursuance  of  the  wishes 
and  understanding  of  Preston  and  others,  and 
that  it  was  not  made  with  any  fraudulent  pur- 
pose. AH  the  allegations  of  the  amended  bill 
not  admitted  are  denied.  A  replication  to  this 
answer  was  filed  July  80,  1887. 

On  March  28, 1888,  a  supplemental  bill  was 
filed  by  complainants,  in  which  Emma  C. 
Preston  appears  as  executrix  of  the  estate  of 
J.  W.  Preston,  deceased.  This  supplemental 
bill  allefires  that  since  the  filing  of  the  original 
bill  and  the  amended  bill  £.  L.  Harper  be- 
came insolvent,  and  made  an  assignment  for 
the  benefit  of  his  creditors,  under  the  insolvent 
laws  of  the  State  of  Ohio,  and  that  Harlan  P. 
Llovd  was  duly  appointed  and  is  now  acting 
as  the  sole  trustee  of  all  the  property  so  trans- 
ferred. Complainants  therefore  pray  that  said 
Lloyd,  trustee,  may  be  made  a  party  defend- 
ant in  the  case,  and  be  required  to  answer  the 
premises  and  show  cause. 

On  the  same  day,  the  said  Harlem  P.  Lloyd 
filed  an  answer  and  cross  bill  to  the  original 
bill,  amended  bill,  and  supplemental  bill,  and 
to  intervening  bills  filed  by  other  claimants. 
In  this  answer  the  said  trustee  alleges  that  the 
only  consideraton  on  which  the  said  claim  or 
claims  upon  which  the  said  agreement  of  Oc- 
1  tober  12,  1881,  was  based,  was  a  gaming  trans- 
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action,  in  the  form  of  a  deal  in  options  in  wheat 
in  the  market  of  the  city  of  Chicago,  in 
which  transaction  there  was  no  wheat  actu- 
ally owned  or  bought  or  sold,  but  that  the 
transaction  was  only  a  betting  on  the  future 
prices  of  wheat  in  ssid  market,  in  which  the 
said  complainants  won  from  Harper,  be- 
tween January  1,  1881,  and  October  1,  1881. 
an  amount  of  money  aggrctrating  more  than 
$600,000,  of  which  Harper  paid  not  less  than 
$400,000;  that  the  said  claim  was  for  the  pre- 
tended balance  of  said  winnincrs,  and  that  said 
winnings  formed  the  sole  consideration  for  the 
transfer  of  the  bonds  of  the  said  company  to 
the  complainants;  and  that  the  said  judgnicnts 
were  founded  on  said  bonds  so  transferred, 
and  on  no  other  i  onsideration  whatever.  This 
answer  prays  that  all  of  said  petition^  of  com- 
plainants tie  dismissed.  In  his  cross  bill  the 
said  trustee  asks  for  a  decree  against  Emma 
C.  Preston,  executrix,  William  K  McHenry, 
and  Eugene  H.  Lahee  in  the  sum  of  $400,000, 
the  amount  alleged  to  have  been  won  by  said 
complainants  as  aforesaid. 

Complainants  excepted  to  this  answer  for  its 
insufficiency,  and  moved  to  strike  out  that  por- 
tion thereof  referring  to  the  character  of  the 
gram  transactions  of  Harper  with  Preston  & 
Co.  and  others  prior  to  October  12, 1881.  To 
the  cross  bill  complainants  demurred. 

The  court  granted  said  exceptions  and  mo- 
tion, and  sustained  said  demurrer,  to  which 
action  of  the  court  the  defendant  Lloyd,  trus- 
tee, excev-od. 

A  final  decree  was  entered  in  the  cause  in 
the  said  Jircuit  Court  of  the  United  States  on 
March  i5,  1889,  providing  for  the  recovery 
hy  complainants  of  the  sum  of  $332,531.67  from 
E.  L.  Harper,  being  the  aggre^tkte  amount  of 
complainants'  said  judgments  entered  in  the 
previous  action,  with  interest,  and  for  the  re- 
covery of  the  same  amount  from  W.  D.  Lee. 
By  this  decree  judgment  was  also  entered 
against  all  the  other  defendants  except  Qeor^ 
E.  Clymer,  who  was  not  found,  and  Lewis 
Seasongood,  who  was  not  shown  to  have  been 
a  stockholder  of  the  company,  for  the  amount 
of  their  respective  subscriptions 

The  court  further  decreed  that  complainants 
arc  entitled  to  have  the  entire  claim  of  said 
company  against  Harper,  to  wit,  $300,000, with 
interest  from  January  5,  188i5,  allowea  as 
against  said  Lloyd,  trustee,  for  the  purpose  of 
securing  to  cod^plainanls  their  full  proportion 
of  the  value  of  Uie  credit  of  the  company 
against  Harper's  estate,  and  to  have  the  total 
sum  obtainable  upon  said  credit  distributed  be- 
tween and  paid  to  the  complainants jpr^  rata. 
Pietton  V.  Cincinnati,  C.  dk  U.  V.  IL  Co.  d% 
Fed.  Rep.  64. 

Exceptions  were  taken  by  the  defendants  R 
L.  Harper  and  H.  P.  Lloyd,  trustee,  to  each 
and  every  part  of  the  findings,  order,  judg- 
ment, and  decree  of  the  court,  and  said  defena- 
ants  prayed  an  appeal,  which  was  granted. 

Upon  this  appeal  the  ca.«e  is  before  this  court. 

Mr.  H*  P*  Lloyd*  for  appellants: 
These  complainants  had  no  rif;bt  to  main- 
tain an  action  in  eauity  for  the  enforcement  of 
the  stock  subBcription. 

Cait  V.  Horth  Carolina  Gold  Amalgamating 
Co.  119  U.  8.  848  (80:  420). 
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To  make  a  matter  re$  aeffudicat^  tkcre  mm 
be  a  concurrence  of  the  foor  oooditioos  t6Btm 
ing,  namely:    lat.  IdmtitT  in  tlie  ikm^ 
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for;  2d.  Identity  of  the  oaoae  of 
Identi^  of  persons  and  of  partieB  to  ti 
4th.  Identi^  of  the  qoalitj  ia  the 
or  against  whom  the  claim  is  made. 

Atehimm,  T.  db  S,  F.    B.   Oo.   w. 
County  Comr9. 12  EmD.  127. 

The  mere  fact  that  oimtters  oiiglit 
introduced  in  a  former  suit  does 
them  re»  adjudicata,  tbej  not  bet^ 
in  the  record. 

Hubbard  v.  Fl^t,  58 
Wagner,  86  Ohio  St.  471;  OtrCeg  w.  Oim>$. 
9  Neb.  279:  WhUe  ▼.  OaineM,  20  Ll  Abl 
769. 

A  judgment  is  re$  adjudicata  only  aa  la  Ike 
questions  passed  on  therein,  and  aa  to   ' 
who  were  parties  thereto. 

Carroll  v.  Hamilton,  30 
520:  Ledoux  Y.  Burton,  90  Lou  Ajol 
dull  V.  Herwig,  80  La.  Ann.  9lSi 
Herhert,  80  La.  Abu.  727;   Larimm  r. 
44  Fed.  Rep.  49;  Linms  ▼.  Slout,  44 
110. 

Even  where  it  appears  from  tke 
evidence  that  the  matter  was  properiy 
the  issue  controverted  in  tbe  f 
be  not  shown  that  ttie 
necessarily  involved  its 
termination,  it  will  not  be  coododed. 

W**Mngton,  A.  db  O. 
8iMe9,  72  U.  8.  6  WaU.  502  (18:  5»; 
V.  Place,  94  U.  8.  606  (24:  214);    F< 
iV;?i/7Aa2/,  81  Fed.  Bep.  484;   Saf^rdY 
142  Mass.  281;   Voge  ▼.  Breed,  14  DL  Af^ 
688. 

The  record  must  show  that  the 
was  decided. 

Althrop  V.  BeekwUk.  14  HL  App. 
pU  V.  WilUatns,  91  N.C.  82:  WOiUmm  v 
91 N.  C.  822;  Diion  v.  McrriU,  21  lOu.  m, 

A  point  not  in  litigation  in  one  sctim  cm- 
not  be  received  as  conclusivelT  sciUad  la  wtf 
subsequent  action  upon  m  different  tama.  b*^ 
cause  it  might  have  been  determined  is  tte 
first  action. 

CromweUT.  Sac  County,  M  U.  &  3S6  (M: 
199). 

Presumption  will  never  be  indoli^ed  is  tew 
of  an  estoppel  beyond  what  is  neoeamry  Is  hs- 
tain  the  juGgment  rendered. 

BusKUyf.Ftace,H13.  S.  606  (24:  tl4t;  Bic»> 
low.  Estop,  pp.   152-155;  BermeeY.  C%*yn 
M.  iSs:^.  R  B.  Co.  122  U.  &   14  (».  IW 
Bhick,  Judgm.  g  242;  Oimer  ▼.   Merri^  «l 
Fed.   Rep.  888.  885.  28  Oot.  L.  J.  26.  m* 
Sftaron  v.  Terry,  1  L.  R  A.  572,  mete:  Wmst 
v.  Bio  Grande  County  Comre.  41   Fnl    Krv 
512;   Pierrepont  v.  Barnkard^  5  BsrtL   M; 
Thoma9  v.  Boumuin.  29  DL  426L 

An  estoppel  can  never  be  allowed  wteie  t 
would  itself  perpetrate  a  frand, 
or  fail  to  protect  the  innocent. 

MiU$  ▼.  Gravee,  88  DL  455;  Kerrie  t 
m,  9  Dana,  818;  Jonet  v.  Jomee^  90  lo««. 
NtwTork  db  N.  H.  BCo.  ▼.  Sdku^hr,  86 
584:  Cox  v.  McKinney,  83  Ala.  4«1. 

Courts  both  of  law  and  of  6C|ni^« 
trustee,  an  asaiiniee  or  an  eiecnlor.  Is 
himself  of  defenses  not  allowed  to  Ike 
or  the  decedent. 
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dementa  ▼.  Mc^re,  78  U.  &  6  Wall.  299  08: 
^786);  OamealT.  WiUon,  SLitt.  (Ky.)81;  ^ichoU 
▼.  Kribt.  10  Wis.  76. 

The  assignee  may  procure  to  be  set  aside 
^i-audulent  convey ances  by  the  assignor,  though 
^tie  latter  could  not  quesnon  their  validity. 

Moore  v.  WiUiamsan,  1  L.  R  A.  886,  44  N. 
^.  Eq.  496;  BouOough  v.  BousUnufh,  68  Pa. 
495;  Union  Mut,  L,  Ins,  Co.  v.  Friar  Stone 
Jkffff,  Co,  97  HI.  587;  Casey  v.  Cavorae,  96  U. 
S.  487,  488  (24:  787);  JBank  of  Alexandria  v. 
2Ierheri,  12  U.  8.  8Cranch,  86(8:  479);  Blandy 
^.  Benedict,  42  Ohio  St  295;  Smith  v.  Payne, 
-SA  Jones  <&  8.  451;  Saioyer  v.  Hoag,  84  U.  8. 
17  Wall.  610  (21: 781). 

A  plea  of  the  statute  of  Illinois  relating  to 
gambling  and  criminal  contracts,  can  be  m%de 
ID  any  State  where  a  note  or  other  obligation  is 
fiought  to  be  enforced. 

Srown  V.  Alexander,  29  HI.  App.  626;  West 
V.  Carter,  129  HI.  249;  Coffman  v.  Young,  20 
111.  App.  76. 

This  gambling  contract  was  illegal  under 
the  law  of  Ohio. 

A  contract  made  in  violation  of  a  statute  is 
•void. 

uViOer Y.Amman,  145  XJ.  S.  421  (86:759); 
.Bmbrey  v.  Jemison,  181  U.  8.  886  (88: 172); 
Irwin  V.  WiUiar,  110  U.  8. 499  (28: 225);  Bound- 
tree  v.  Smith,  108  U.  8.  269  (27:  722). 
Mr.  9.  W.  Warrinfl^on*  for  appellees: 
The  judgment  as  to  Harper  and  his  trustee 
iA  res  adiwdieaia, 

Hawkins  v.  Glenn,  181  U.  8.  819  (88: 184). 
A  decree  against  a  corporation  in  respect  to 
•corporate  matters,  binds  its  members  in  the  a)]K 
^ence  of  fraud. 

Olennv.  LiggeU,  185  U.  8.  588  (84:264); 
Chicago  dbA.  Bridge  Co.  v.  Anglo-American  P, 
it  R  Co,  46  Fed.  Bep.  584;  Bissitt  v.  Ken- 
tucky River  Na/t.  Co.  15  F^.  Rep.  858;  Hawes 
V.  Anglo-Saxon  Petroleum  Co,  101  Mass.  885; 
JSenry  v.  VermOlion  db  A.  B.  Co.  17  Ohio,  187; 
^ee  V.  Bloom,  20  Johns.  669;  Hampson  v. 
Wcare,  4  Iowa,  18;  Donworth  v.  Coolbaugh,  5 
Iowa,  800;  Cans  v.  Brigham,  89  Me.  85;  Milli- 
Jcen  V.  Whitehouse,  49  Me.  627;  Wilson  y.  Pitts 
ifiirgh  db  7,  Coal  Co,  48  Pa.  424;  Qrund  v. 
Tucker,  5  Kan.  70;  Morawetz,  Priv.  Corp. 
^  860;  Morgan  County  v.  Aden,  108  U.  8.  498, 
^509  (26: 4m,  602). 

The  difference  between  the  actual  value  of 
the  property  trantferred  here  and  the  nominal 
value  of  the  subscriptions  was  so  great  as  to 
«how  evidence  of  fraud  in  the  transactions  be- 
tween Harper  and  his  instruments  represent- 
ing the  corporation. 

Coit  V.  liorth  Carolina  Oold  Amalgamating 
Co.  119  U.  S.  848(80: 420); BouglassT.  Irdand, 
73  N.  Y.  l^'.  Lake  Superior  Iron  Co.Y.Drexd, 
1M»  N.  Y.  87;  Morgan  County  v.  Alien,  108  U. 
8.  498  (26:  498);  Sawyer  v.  Hoag,  84  U.  8.  17 
Wall.  610  (21:  781);  Wetherbee  v.  'Baker,  85  N. 
J.  Eq.  501:  Chouteau  v.  Dean,  7  Mo.  App. 
210;  Osgood  v.  King,  42  Iowa,  478-488;  Brant 
V.  Ehlen,  59  Md.  1, 24,  25;  Crawford  v.  Hohrer, 
59  Md.  599. 

It  was  incompetent  to  introduce  parol  evi- 
dence to  prove  that  Preston  and  McHenry 
agreed  to  the  plan  adopted  by  Harper  for  or- 
ganizing the  railroad  company. 

Bast  V.  First  Nat,  Bank  of  Ashland,  101 
C.  8. 98-96,  97  (25: 794-796);  Forsythe  v.  Kim- 
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baU,  91  U.  8.  291,  294  (28:  852,  858);  Maryland 
V.  baltimore  db  0,  R,  Co,  89  U.  8.  22  Wall.  105 
(23:  718);  Howards,  Thomas,  12  Ohio  8t  201. 

To  permit  a  subsequent  Judicial  decision  to 
have  a  retrospective  effect,  so  as  to  annul  a 
settlement  or  agreement  made  under  a  different 
state  of  things,  would  be  sanctioning  a  most 
mischievous  principle. 

Central  Tryst  Co.  v.  Wabash,  St.  L.  db  P. 
R.Co  29  Fed.  Rep.  546:  Lipsmaier  v.  Vehsfage, 
29  Fed.  Rep.  175;  Orasselli  v.  Lowdcn.  11 
Ohio  8t.  849,  856;  Callisher  v.  Bisclioffaheim, 
L.  R.  5  Q,.  B.  449;  Jones  y,  Rittenfiouse,  87  Ind. 
848;  Parker  v.  Ensloxo,  102  HI.  272;  Miles  v. 
New  Zealand  A.  E.  Co.  L.  R.  82  Ch.  Div.  266. 

Mr.  Justice  Shiras  delivered  the  opinion  of     [6421 
the  court: 

This  was  a  bill  filed  by  Judgment  creditors 
of  the  Cincinnati,  Columbus  &  Hocking  Val- 
ley Railway  Company  to  compel  E.  L.  Harper 
and  others  to  pay  their  respective  unpaid  sub- 
scriptions to  the  capital  stock  of  said  company, 
in  order  that  the  same  might  be  applied  to  the 
payment  of  complainants'  Judgments,  which 
remained  unsatisfied  after  proceediogs  at  law. 

The  bare  statement  of  the  facts  attending  the 
organization  of  the  railway  company  fully  jus- 
tines  the  opinion  of  the  court  below  "that  the 
entirely  organization  was  grossly  fraudulent 
from  first  to  last,  without  a  single  honest  in- 
cident or  redeeming  feature." 

It  having  been  found,  on  convincing  evi- 
dence, that  the  over-valuation  of  the  property 
transferred  to  the  railwav  company  by  Harper, 
in  pretended  payment  of  the  subscriptions  to 
the  capital  stock,  was  so  gross  and  obvious  as, 
in  connection  with  the  other  facts  in  the  case, 
to. clearly  establish  a  case  of  frauds  and  to  en- 
title bona  fide  creditors  to  enforce  actual  pay- 
ment by  the  subscribers,  it  only  remains  to 
consider  the  effect  of  the  defenses  set  up. 

The  first  is  set  up  by  Harper  himself,  in  his 
answer  to  the  bill  of  complaint:  the  other  by 
Lloyd,  assignee  for  the  benefit  of  creditors  of 
Harper,  aod  who  filed  an  answer  and  likewise 
a  cross  bilL 

Harper's  defense,  beyond  the  allegation  that 
the  stock  subscriptions  had  been  fully  paid  up 
by  a  transfer  of  property  to  the  railway  com- 

Sanv,  consisted  in  the  assertion  that  Preston  & 
[cHenry  were  estopped  from  alleging,  as 
judgment  creditors  of  the  railway  company, 
that  the  capital  stock  was  not  adequately  and 
actually  paid  up,  because  they  were  cognizant 
of  the  proceedings  by  which  the  company  was 
organized,  and  privy  to  the  arrangement  where- 
by the  properly  referred  to  was  taken  in  full 
payment  of  this  stock;  and  that  the  other  com-  ' 
plainants  claimed  under  and  through  Preston 
&  McHenry,  and  were,  therefore,  affected  by 
their  knowledge  and  complicity  in  the  trans- 
action. 

Issues  were  taken  on  this  allegation  of  Har-  [643] 
per.  and  it  was  found  by  the  court  below  that 
Preston  &  McHenry  did  not  agree  or  under- 
stand that  the  subscriptions  to  the  capital 
stock  of  the  railwav  company  whose  bonds 
they  agreed  to  take  in  payment  of  Harper's  in- 
debtedness to  them,  were  to  be  paid  by  the 
simple  transfer  of  the  property  to  the  railway 
com  pan  V,  but  that  they  understood  that  the 
stockholders  of  the  company  were  to  be  sub- 
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of  Seattle  the  wharves,  docks,  or  other  im- 
proTements  made  ther^;  that  after  the  fire 
of  June  6,  1889,  the  said  Yesler  rebuilt,  at 
large  expeose  as  aforesaid,  the  wharves  and 
docks  above  mentioDed,  and  did  so  upon  the 
faith  of  protection  afforded  to  said  Yesler  by 
the  Act  of  Legislature  approved  March  26. 1890, 
above  mentioned :  that  if  the  Harbor  Line  Com- 
mission aforesaid  are  not  prevented  by  a  writ 
of  prohibition  from  this  honorable  court  from 
extending  the  so-called  harbor  lines  over  the 
wharves  and  docks  of  said  Yesler  the  said  com- 
mission will  so  extend  said  lines  and  thus  de- 
prive said  Yesler  of  the  use  and  benefit  of  his 
said  wharves  and  docks  without  compensation 
or  due  process  of  law  and  cloud  his  title  to  the 
same  in  such  a  manner  as  greatly  to  embarrass 
and  hinder  the  plaintiff  in  the  legitimate  use 
of  his  said  property." 

Deponent  therefore  prayed  for  a  writ  of  pro- 
hibition, directed  to  the  said  Harbor  Line  Com- 
missioners, to  prohibit  and  restrain  them  and 
each  of  them  **from  extending,  locating,  or 
establishing  the  harbor  lines  in  front  or  the 
city  of  Seattle  or  in  the  harbor  of  the  city  of 
Seattle  over  the  wharves  and  docks  of  the  said 
H.  L.  Yesler,  or  any  part  thereof,  and  from 
filing  the  plat  thereof  in  the  office  of  the  secre- 
tary of  state  or  the  duplicate  thereof  in  the  of- 
fice of  the  clerk  of  the  city  of  Seattle." 

An  alternative  writ  having  been  issued,  de- 
fendants appeared  and  moved  to  quash.  The 
cause  was  heard  upon  the  motion,  the  motion 
•denied,  an<(*  judgment  rendered  that  the  writ 
be  made  absolute,  'and  that  this  court  does 
hereby  command  4aid  respondents  and  each  of 
them  absolutely  and  finally  that  they  and  each 
of  them  desist  and  refrain  from  any  future  pro- 
ceedings in  locating,  establishing,  and  extend- 
ing the  harbor  lines  mentioned  and  referred  to 
in  the  affidavit  of  J.  D.  Lowman,  made  and 
filed  herein  on  October  28,  1890,  and  in  said 
alternative  writ  issued  thereon,  over,  across, 
and  in  front  of  the  premises  of  said  relator 
herein,  H.  L.  Yesler,  mentioned  in  said  alter- 
native wHL  to  wit,  the  premises  commonly 
known  as  Yesler's  wharf  and  dock  and  the  up- 
land abutting  on  the  shore  of  Elliott  Bay  upon 
which  said  wharf  and  dock  were  constructed, 
and  through  the  buildings  thereon  upon  the 
shore  of  Elliott  Bay  and^in  the  harbor  of  the 
city  of  Seattle,  in  said  Ein^  county,  or  in  such 
a  manner  as  to  embrace  and  include  said  prem 
ises  and  improvements,  or  any  part  thereof, 
within  the  harbor  lines  of  said  city  of  Seattle, 
until  compensation  shall  be  ascertained  and 
paid  as  required  by  law  to  said  relator.  H.  L. 
Yesler,  for  the  taking  or  damaging  of  his  said 
proj)erty  and  improvements  thereby." 

An  appeal  was  prosecuted  to  the  Supreme 
Court  of  the  State  of  Washington,  the  judg- 
ment reversed,  and  the  petition  dismissen. 
The  court  held  that,  as  against  the  State,  a 
littoral  owner,  simply  as  such  owner,  could  as- 
sert no  valuable  rights  below  the  line  of  ordi- 
nary high  tide  (Eisenbach  v.  HatHM,  2  Wash. 
236.  12  L.  R.  A.  682).  that  Yesler  had  no  right 
to  the  land  in  controversy,  and,  at  the  most, 
the  only  vested  right  he  had  was  in  the  wharf 
constructed  thereon;  that  even  though  he  had 
a  right  to  be  compensated  for  his  improve- 
ments, that  would  not  enable  him  to  prevent 
the  establishment  of  harbpr  lines;  that  it  could 
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not  be  said  that  stinplj 
der  the  wharf  witbio  the  hmiter  finei,  ra 
such  a  taking  or  damaging  of  the  wtef  m 
would  entitle  its  owner  to  compensatiGa;  lad 
that  it  did  not  follow  from  sim^  iadndiBs 
within  the  harbor  lines  that  the  Stale  had  ■- 
terfered  or  ever  would  interfere  whb  hit  ova- 
ership  or  possession  of  the  wharf.  The  ooatt 
was  also  of  opinion  that  Tesler'a  title  vai  aoi 
of  a  nature  to  be  clouded,  and,  ev«o  if  « 
that  the  proceedings  complained  of  could 
stitute  no  cloud  thereon;  and  fmther. 
to  the  legislation  of  Congress  upon  the 
of  navigation  and  harbor  lines*  the  stale 
lation  was  not  opposed  thereto;  and,  besiiei, 
that  the  United  States  was  the  only  panj  thai 
could  interfere  in  such  case.  It  was  also  beM 
that  the  writ  of  prohibition  aboold  oair  ke 
granted  in  a  clear  case  and  when  no  other 
remedy  was  available,  and  that  it  was  aot  at- 
isfied  that  the  ordinary  prooeedi 

SetelT  IN 


equity  would  not  compietelj  proCeeC^.^ 
ePs  rights.     StaU  v.  Prtmer,  2  Waih.  m 

A  writ  of  error  from  this  ooart  was 
upon  allowed. 

The  State  of  Washington  wasadfldtted 
the  Union,  November  11,  1888,  having  a 
stitution  containinethe  following  Law'aai 

*'Abticle  XV.  Harbors  axd  T^  Wa- 
ters. §  1  The  Legislature  ahall  provide  fv 
the  appointment  of  a  commission  wboK  dtff 
it  shall  be  to  locate  and  establish  harbor 
in  the  navigable  waters  of  all  harhon. 
ries,  bays,  and  inlets  of  this  State, 
such  navigable  waters  lie  within  or  ia  froac  tf 
the  corporate  limits  of  any  city,  or  wkhia  mt 
mile  thereof  upon  either  side.  The  Stale 
never  give,  sell,  or  lease  to  any  jvivate 
corporation  or  associaticn  any  rirfats  v 
in  the  waters  beyond  such  haroor  lam, 
shaU  any  of  the  area  lyio s:  between  aayki 
line  and  the  line  of  ordinary  high  tide, 
within  not  less  than  fifty  feet  nor  mt 
six  hundred  feet  of  such  harbor  Bae 
commission  shall  determine)  be  sold  or 
by  the  State,  nor  its  rights  to  oootrol  the 
relinquished,  but  such  area  shaU  be 
served  for  landings,  wharves,  atiecti 
conveniences  of  navisration  and 

*'  ^  2.  The  Leftislature  shall  ptonde 
laws  for  the  leasing  of  the  rMit  to  " 
maintain  wharves,  docks,  andol 
upon  the  areas  mentioned  io  aectioa  1  cf 
article,  but  no  lease  shall  he  made  feraay 
longer  than  thirty  years,  or  the  LecialataR  mm 
provide  by  general  laws  for  the  buMli  ■■ 
maintaining  upon  such  aicm  r' 
and  other  structures. 

''§8.  Municipal  corporaiioos 
right  to  extend  their  streets  over 
tide  lands  to  and  across  the  area 
herein  provided." 

"Artigue  xvn.  Trom  Lucoa. 
State  of  Washington  asserts  its 
the  beds  and  shores  of  all  oavifrahfe 
the  State  up  to  and  includinir  the  ttne  of 
nary  high  tide  in  waters  whcie  the  tfdr  fM* 
and  flows,  and  up  to  and  indndiag  the  toe  sC 
ordinary  high  water  within  the  hanks  of  rf 
navigable  rivers  and  lakes:  JVmdi<.  T%m 
this  section  shall  not  be  conatraed  so  as  la  da 
bar  any  person  from  sawitlng  his 
vested  ngnts  io  the  ooorts  ^  the 
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"§2.  The  State  of  Washini^oa  disclaims  in  or  in  front  of  the  corporate  limits  of  any 


all  title  in  and  claim  to  all  tide,  swamp,  and 
overflowed  lands  patented  by  tbe  United 
States:  Provided^  The  same  is  not  impeached 
for  fraud." 

*'Abtiolb  zxm.  ScHEDUiiE.  In  order 
that  no  inconvenience  may  arise  by  reason  of  a 
change  from  a  territorial  to  a  state  gOTemment, 
it  is  hereby  jiedared  and  ordained  as  follows: 

**  §  1.  No  existing  rights,  .  .  .  contracts,  or 
claims  shall  be  affected  by  a  change  in  the 
form  of  government,  but  all  shall  continue  as 
if  no  such  change  bad  taken  place;  .  .  . 

•*  §  2.  All  laws  now  in  force  in  the  Territory 
of  Washington,  which  are  not  repugoant  to 
this  constitution  shall  remain  in  force  until 
they  expire  by  their  own  limitation,  or  are 
altered  or  repealed  by  tbe  Legislature:  Pro- 
vided, That  this  section  shall  not  be  so  con- 
strued as  to  validate  any  act  of  the  Legislature 
of  Washington  Territory  grantingsbore  or  tide 
lands  to  any  person,  company,  or  any  munic- 
ipal or  private  corporation/' 

By  a  territorial  law  (Laws  Wash.  Ter.  1854, 
357)  it  was  provided  that  any  person  owning 
land  adjoining  any  navigable  waters  or  water- 
course within  or  bordering  upon  the  Territory 
might  erect  upon  his  own  land  any  wharf  or 
wharves,  and  might  extend  them  so  far  into 
said  waters  or  watercourses  as  tbe  convenience 
of  shipping  might  require;  and  that  whenever 
any  person  should  be  desirous  of  erecting  upon 
bis  own  land  any  wharf  at  the  terminus  of  any 
highway  or  at  any  accustomed  landing  place, 
he  might  apply  to  tbe  countv  commissioners 
of  the  proper  county,  who,  if  they  should  be 
satisfied  that  the  public  convenience  required 
the  wharf,  might  authorize  tbe  same  to  be 
erected  and  kept  up  for  any  length  of  time,  not 
exceeding  twenty  years. 

On  March  26, 1890,  an  Act  of  the  Legislature 
of  the  State  for  the  appraising  and  disposal  of 
the  tide  and  shore  lands  belong!  og  to  the  State 
was  approved,  the  11th  section  of  which  pro- 
vided: *'  The  owner  or  owners  of  any  lands 
abultine  or  fronting  upon  or  bounded  by  the 
shore  of  the  Pacific  ocean,  or  of  any  bay,  har- 
bor, sound,  inlet,  lake,  or  watercourse,  shall 
have  the  rieht  for  sixty  days  following  the  fil- 
ing of  the  final  appraisal  of  the  tide  lands  to 
purchase  all  or  any  part  of  the  tide  lands  in 
front  of  the  lands  so  owned:  Provided,  That 
if  valuable  improvements  in  actual  use  for 
commerce,  trade,  or  business  have  been  made 
upon  said  tide  lands  by  any  person,  associa- 
tion, or  cc^poration,  the  owner  or  owners  of 


city  or  within  one  mile  thereof  upon  either 
side,  and  to  perform  all  other  duties  provided 
and  prescribed  in  article  fifteen  of  tbe  consti- 
tution of  the  State  of  Washington,  and  all  such 
other  duties  as  the  law  may  prescribe,  and 
wherever  and  whenever  said  Board  of  Harbor 
Line  Commissioners  shall  have  established  tbe 
lines  as  herein  provided,  in  any  of  the  naviga- 
ble waters  of  the  harbors,  estuaries,  bays,  and 
inlets  of  this  State,  thev  shall  file  the  plat 
thereof  in  the  office  of  the  secretary  of  state, 
and  a  duplicate  thereof  in  the  office  of  the 
clerk  of  the  city  or  town  where  harbor  lines 
shall  have  been  located;  and  from  and  after 
the  Oling  of  said  plat,  the  harbor  lines  estab- 
lished as  therein  and  thereon  designated  and 
displayed  shall  be,  and  the  same  are  declared 
to  be,  tbe  harbor  line  of  that  portion  of  the 
navigable  waters  of  this  State."  1  Hill,  Stat. 
786. 

The  defendants  in  error  were  duly  appointed 
Harbor  Line  Commissioners  under  this  act, 
and  qua1i6ed  and  entered  upon  the  discharge 
of  their  duties  as  such.  They  caused  a  sur- 
vey to  be  made  of  the  harbor  of  the  city  of 
Seattle,  and  located  a  harbor  line  along  the 
entire  harbor  front  and  in  front  of  the  area  oc- 
cupied by  Yesler  with  his  wharf,  and  caused  a 
plat  to  be  made  of  the  harbor  front  of  the  city, 
upon  which  was  plainly  marked  the  harbor 
line  so  located  by  them,  together  with  tbe  lo- 
cation of  all  improvements.  It  is  stated  by 
counsel  that  they  also  determined  the  width  of 
the  strip  which  the  Constitution  reserved  from 
sale,  and  caused  a  line  to  be  marked  on  the 
plat  indicating  the  inner  line  of  this  area. 

Messrs,  Thomas  R.  Shepard*  A*  H, 
Garland*  CJuirles  E.  Shepard  and  Andrew  F. 
Burleigh  for  plaintiff  in  error. 

Mr,  W.  C*  Jones  for  defendant  in  error. 

Messrs,  T,  E,  N.  Mcpherson,  Edwin  B. 
Smith,  by  leave  of  the  court  filed  a  brief  for 
Jacob  C.  Mann,  plaintiff  in  error  in  No.  689, 
Mann  v.  Taeoma  Land  Co, 

Messrs,  John  H,  Mitchell  and  B&Hak  "Rrown^ 
Jr.,  for  intervener,  M.  L.  Baer. 

Mr,  Chief  Justice  Fuller  delivered  the 
opinion  of  the  court: 

The  averment  in  relator's  petition  is  that 
'*he  is  now  and  has  been  for  thirty  years  last 
past  the  owner  of  the  following  described 
property,  to  wit,  the  property  commonly 
known  as  Yesler's  wharf  and  dock  and  the 


such  improvements  shall  have  the  exclusive  I  upland  abutting  on  tbe  shore  upon  which  said 


right  to  purchase  the  land  so  improved  for  the 
period  aforesaid."    1  Hill,  Stat.  758. 

On  March  28,  1890.  an  Act  was  passed  by 
the  Legislature  of  Washington,  entitled  *'  An 
Act  to  Create  a  Board  of  Harl)or  Line  Com- 
missioners, Prescribing  their  Duties  and  Com- 
S'nsation."  By  the  first  section  the  Board  of 
arbor  Line  Commissioners  was  created,  to 
consist  of  five  disinterested  persons  to  be  ap- 
pointed by  the  governor,  and  the  third  section 
IS  as  follows: 

**Sec.  8.  The  duties  of  the  said  Harbor  Line 
Commissioners  shall  be  to  locate  and  establish 
hArlK>r  lines  in  the  navigable  waters  of  all 
hrfrbors,  estuaries,  bays,  and  inlets  of  this 
State,  wherever  such  navigable  waters  lie  with- 
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wharf  and  dock  were  constructed."  It  is  said 
in  ar^ment  that  he  is  an  original  patentee  of 
the  United  States,  under  the  "Donation  Act" 
of  September  27, 1850,  (9  Stat,  at  L.  496,  chap. 
76)  of  a  tract  of  about  one  hundred  and  sixty 
acres  of  land,  entered  by  him  in  1852,  embrac- 
ing all  the  upland  mentioned  in  the  petition^ 
and  bounded  on  the  west  by  the  meander  line 
of  Elliott  Bay.  But  this  is  not  so  stated  in  the 
petition,  and  whatever  might  be  inferred  as  to 
the  character  and  source  of  his  ownership,  it 
cannot  reasonably  be  held  that  relator  by  this 
allegation  specially  set  up  or  claimed  a  title, 
right,  privilege,  or  immunity  under  the  Con- 
stitution, or  a  statute  of,  or  authority  exercised 
under,  the  United  States  io  this  behalf.    In 
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Other  wofdfly  the  ground  of  our  Jurisdiction 
cannot  he  rested  upon  the  denial  hv  the  state 
court  of  a  right  claimed  by  plaintiff  in  error, 
in  respect  to  his  ownership,  under  an  Act  of 
Ck)n£Te88.  But  it  is  contended  that  the  con- 
tem^ated  action  of  the  Harbor  Line  Commis- 
doners  would  be  in  violation  of  the  provisions 
of  the  l^h  Amendment,a8  amounting  to  a  dep- 
rivation of  property  without  due  process  of 
law;  and  also  that  it  would  be  in  conflict  with 
the  Act  of  Congress,  entitled  "An  Act  Making 
Appropriations  for  the  Construction,  Bepair 
and  Preservation  of  Certain  Public  Works  on 
Rivers  and  Harbors,  and  for  other  Purposes," 
approved  September  19, 1890.  26  Stat,  at  L. 
426,  454,  chap.  907.  » 

Section  7  of  that  Act  declares  that  it  shall 
not  be  lawful  to  build  any  wharf,  pier,  dolphin, 
boom,  dam,  weir,  breakwater,  bulk  head, 
jettv,  or  structure  of  any  kind  outside  of  es- 
tablished harbor  lines,  or  in  any  navigable 
waters  of  the  United  States  where  no  harbor 
lines  are  or  may  be  established,  without  the 
permission  of  the  secretary  of  war,  in  any  port, 
roadstead,  haven,  harbor,  navigable  river,  or 
other  waters  of  the  United  States,  in  such  man- 
ner as  shall  obstruct  or  impair  navigation, 
commerce,  or  anchorage  in  said  waters;  and 
by  section  12  in  amendment  of  section  12  of 
the  River  and  Harbor  Act  of  August  11, 1888, 
the  Secretary  of  War  was  authorized  to  cause 
harbor  lines  to  be  established  when  essential  to 
the  preservation  and  protection  of  harbors, 
beyond  which  no  piers,  wharves,  bulkheads, 
or  oiher  works  should  be  extended  or  deposits 
made,  except  under  such  regulations  as  might 
be  prescribed  from  time  to  time  by  him. 
Penalties  are  denounced  for  the  violation  of 
either  of  these  sections.  We  do  not  under- 
stand that  any  conflict  of  iurisdiction  over  the 
regulation  of  the  harbor  of  Seattle  will  be  pre* 
cipitated  by  what  the  defendants  propose  to  do, 
or  that  relator  could  sustain  his  invocation  of 
ludicial  interference  on  such  a  theory.  If  the 
location  and  establishment  of  harbor  lines  by 
these  commissioners  is  actually  in  violation  of 
the  laws  of  the  United  States,  their  vindica- 
tion may  properly  be  left  to  the  general  gov- 
ernment. It  is  obvious  that  the  decision  of  the 
state  court  in  this  regard  was  not  against  any 
title  or  right  of  relator  arising  under  a  statute 
of  the  Uuited  States. 

This  brings  us  to  consider  whether  the  con- 
templated proceedings  would  deprive  Tester 
of  his  property  without  due  procesa  of  law. 
The  contention  seems  to  be  that  a  part  of 
his  improvements  are  included  in  the  strip 
which  the  constitution  of  Washington  forbids 
the  State  from  selling,  or  granting,  or  relin- 
quishing its  riffhts  over,  and  that,  therefore 
the  location  and  establishment  of  the  harbor 
lines  as  proposed  would  amount  to  a  taking  of 
his  property  without  compensation.  The  har- 
bor line  is  Uie  line  beyond  which  wharves  and 
other  structures  cannot  be  extended,  and  a  map 
is  exhibited  bv  counsel  which  shows  an  inner 
line,  delineating  the  inner  boundary  of  the 
strip  referred  to.  This  inner  line,  which  is  six 
hundred  feet  distant  from  the  harbor  line,  hap- 
pens to  cross  the  outer  end  of  relator's  wharf, 
but  the  harbor  line  is  several  hundred  feet 
away. 

Bv  the  16th  section  of  article  I  of  the  consti- 
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tution  of  Washington  no  pifrate  property  cam 
be  taken  or  damaged^  for  public  nae  witham 
Just  compensation.  The  aimilsr  Hmiriiwa 
upon  the  power  of  the  gmeiml  mofrawmm. 
expressed  in  the  6th  Amendment^  is  to  be  read 
with  the  14th  Amendment,  probfhiring  the 
states  from  depriving  any  person  of 


without  due  process  of  law,  and  from  deij«< 
to  any  person  within  their  jurisdictioo  tbeninu 
protection  of  the  laws.  The  ameodmrBt  n- 
doubtedly  forbids  any  arbitrarv  deprivstioc  at 
life,  liberty,  or  property,  and  aecoies  cqssl 
protection  to  all  under  like  circametaoees  a 
the  enjoyment  of  their  rights.  Assomias  oar 
jurisdiction  to  revise  the  judgment  of  a  i^ib 
tribunal  upholding  a  law  authorizing  tbt  tii 
ing  of  private  property  wit  boat  oompeasuioi. 
to  be  unquestionable  (Kaukauna  W^ter  iVaar 
Go.  V.  Oreen  Bay  d  M,  Camai  Co.  142  U.  & 
254,  269.  [85:1004,  1009])  we  cannot  actvdr  » 
the  position  that  the  action  of  the  Harbcr  Uac 
Commissioners,  in  locating  the  harbor  fine  nd 
filing  the  plat,  would  take  any  of  rrkior't 
property,  or  so  injuriously  affect  it  as  to  camt 
within  the  constitutional  inhibitioii.  The  fil- 
ing of  maps  of  definite  location  in  the  evrris 
of  the  power  of  eminent  domain  fumiibef  ao 
analogy.  The  design  of  the  state  Imw  is  to  pr^ 
hlbit  the  encroachment  by  private  indiridaik 
and  corporations  on  navigable  water*,  aod  i» 
secure  a  uniform  water  front:  and  it  does  aec 
appear  from  relator's  application  that  the  de^ 
fendants  have  threatened  in  any  maoirr  \m 
disturb  him  in  his  possession,  dot  thai  ite 
which  is  proposed  to  be  done  teoda  to  prodorr 
that  effect.  Whatever  his  rights,  thev  r^ 
mained  the  same  after  as  before,  and  tKf  *pr^ 
ceedings,  as  the  Supreme  Court  said,  oootd 
operate  to  constitute  a  doud  upon  tbca 
the  standpoint  of  relator  himself,  for  if 
ing  further  could  lawfully  be  done  io  the  t^ 
sence  of  legislation  for  his  protect  ion.  th%*  w 
apparent.  The  consequences  wbidi  he  dnn^ 
dated  were  too  remote  to  form  the  bans  of  dr- 
cision.  Whatever  private  rights  or  prop^v^ 
he  has  by  virtue  of  the  territoriil  Act  of  VSl, 
or  of  the  state  Act  of  1890,  wnaterer  Ym  ricte 
of  access  to  navigable  waters  or  to  ccawtreff  a 
wharf  from  his  own  land,  we  do  not  see  thai  ht 
would  be  deprived  of  any  of  them  by  thr  ar 
tion  be  has  sought  to  prohibit.  It  m%v  be  *rm 
that  the  width  of  the  reserved  strip  as  drte 
eated  on  the  m:  p  brings  the  inner  Uac  we*-^m 
the  outer  end  ol  relator's  wharf,  ia  ir«prre  M 
which,  as  if  it  were  the  harbor  line,  hp  mv 
plains  that  bis  right  under  the  Act  of  llarrti  91 
1890,  to  purchase  the  ground  oocapirii  by  h^ 
improvements,  would  oe  interferea  wttb:  S«* 
the  construction  of  that  Act  is  for  the  mm 
court  t  ;  determine,  and  the  a?ennenu  of  iW 
affldav^  and  alternative  writ  make  ao  Ismt 
upon  it,  as  affected  by  the  constitutioaai  pr« 
vision.  The  commissioners  are  to  \ov:tt  ■•'?  ^ 
tablish  harbor  lines,  whereupon  tbe  am  >" 
tween  the  harbor  line  and  the  Kae  nf  '-vtV 
nary  high  tide,  within  not  less  tfaaa  *t^ 
nor  more  than  six  hundred  feet  of  the  hafVr 
line  is  reserved,  under  the  state  cnci«notv« 
Whether  the  end  of  relator's  wbarf  li  «-«Kt 
that  area  and  the  consequent  effect,  tkt  irrcr* 
does  not  call  upon  ns  to  conrider. 

It  may  properly  be  added  that  tbe  drewna 
of  the  Supreme  Court   indicates  thai  ta  m 


1892. 


HUJmiiGTON  r.  Attbill. 


657-689 


opinion  relator  was  not  entitled  to  the  writ  of 
prohibition,  because  he  bad  other  remedies  of 
iwbich  he  might  have  availed  himself.  This 
Tvas  a  ^ound  broad  enough   to  sustain  the 

iudgment  irrespective  of  the  decision  of  any 
i'ederal  question,  if  such  arose;  but  we  have 
considered  the  case  in  the  other  aspect,  as  the 
ruling  of  the  Supreme  Ck)urt  in  this  regard  is 
perhaps  not  sufficiently  definite  for  us  justly  to 
declme  jurisdiction  upon  that  around. 

Our  conclusion  is  that  no  Federal  question 
was  so  raised  upon  this  record  as  to  justify  our 
interposition,  and  therefore  the  writ  of  error  is 
dismissed. 


COLLI8  P.  HUNTINGTON,  Flff.  in  Err.. 

ELIZABETH  C.  ATTRILL, 
(See  8.  a  Reporter*8  ed.  067-680.) 

Fkderal  queition^tokatare  penal  law§— nature 
of  action  not  ehangedhy  judgment — rule  a$  to 
executing  penal  laws  of  another  country — 
Hew  York  law  a$  to  liability  of  officers  of  a 
corporation — rtfusal  of  Maryland  court  to 
enforce  judgmenU 

L  Whether  due  faith  and  credit  were  denied  by 
the  court  of  a  State  to  a  judgment  rendered  in 
another  State,  is  a  Federal  question,  of  which 
this  court  has  Jurisdiction  on  writ  of  error. 

t.  Penal  laws,  strictly  and  properly,  are  those  im> 
posiog  punishment  for  an  offense  committed 
agui nst  the  State.  The  test  whether  a  law  is  penal, 
is  whether  the  wrong  souirbt  to  be  redressed  is  a 
wrong  to  the  public  or  a  wrong  to  the  individuaL 

8.  The  essential  nature  of  a  cause  of  action  is  not 
changed  by  recovering  judgment  upon  it. 

4.  The  rule  that  the  courts  of  no  country  execute 
the  penal  laws  of  another  applies  to  prosecutions 


and  sentences  for  crime  and  misdemeanors  and 
to  suits  in  favor  of  the  State  for  the  recovery  of 
pecuniary  penaltiep  for  the  violation  of  statutes 
and  to  the  judgments  for  such  penalties. 

&.  The  statute  of  New  York  making  the  officers  of 
a  corporation  who  sign  and  record  a  false  certifi- 
cate of  the  amount  of  its  capital  stock  iiaole  for 
all  its  debts,  is  not  a  penal  law  in  the  sense  that  it 
cannot  be  enforced  in  a  foreign  State  or  country. 

6.  Where  the  Gourt  of  Appeals  of  Maryland  re- 
fused to  enforce  a  judgment  recovered  in  New 
York  against  the  officers  of  a  corporation  by  a 
creditor  thereof,  for  making  a  false  certificate  of 
the  amount  of  its  capital  stock  paid  in,  under  a 
law  of  that  State  making  sucb  officers  liable  by 
reason  of  such  false  certificate  for  the  debts  of 
the  corporation,  which  refusal  was  upon  the 
ground  that  the  judgment  was  one  which  the 
court  was  not  bound  to  enforce,  tt  denied  to  the 
judgment  the  full  faith,  credit  and  effect  to  which 
it  was  entitled  under  the  Coostltution  and  laws 
of  the  Umted  States,  and  its  decision  may  be  re- 
viewed and  reversed  by  this  court  on  writ  of 
error. 

[No.  88.1 

Argued  April  f6,  1892.    Decided  Dee.  lt}lS9t. 

IN  ERROR  to  the  Court  of  Appeals  of  the 
State  of  Maryland,  to  review  a  judgment  of 
that  court  reversing  a  judgment  of  the  Circuit 
Court  of  Baltimore  City  and  dismissing  a  suit 
in  equity  brought  by  Collis  P.  Huntington 
against  Elizabeth  C.  Attrill  etaX.^  to  set  aside* 
a  transfer  of  stock  in  a  Baltimore  company 
made  in  fraud  of  creditors  and  to  charge  that 
stock  with  the  payment  of  a  judgment  recov- 
ered by  plaintiff  against  Henry  ry.  Attrill  Id 
the  State  of  New  York,  upon  his  liability  as  a 
director  in  a  New  York  corporation  under  the 
statute  of  New  York  of  1875,  chapter  611. 
TUf creed  and  case  remanded  to  t?ie  Hate  court 
forfurtlier  proceeding, 

^  same  case  below,  AttriU  y.  Huntington, 
2  L.  R  A,  779,  70  Md.  191. 


Note.— jia  to  conclusiveness  of  judgment  see  note 
to  Bank  of  United  States  v,  Beverly,  11:75. 

As  to  judgment  in  admiraUy^  wTien  conclusive^  and 
when  may  be  re-examined^  see  note  to  Williams  v. 
Armroyd,  8:302. 

As  to  parol  evidence  to  explain  judgment  by  show- 
ino  issues  litigated  and  decided^  and  grounds  of  de- 
cision, see  note  to  Miles  v.  Caldwell,  17: 75&. 

As  to  estofypel  byjtidoment.  see  note  to  Aspden  v. 
Nixon,  11, 1060. 

As  to  consequences  of  a  nonsuit  or  dismissaH  of  com- 
plaint, see  note  to  Homer  v.  Brown,  14: 070. 

As  to  autrefois  acquit  or  cnnvicU  effect  of,  incrim- 
Inol  cases,  see  note  to  United  States  v.  Perez,  6: 166. 

As  to  effect  of  judgment  beyond  territorial  limits 
of  jurisdiction,  see  note  to  Darby  v.  Mayer.6:807. 

As  to  judgments  of  state  court.  wTien  conclusive,  and 
when  not,  in  another  State,  see  note  to  Mills  v.  Dur- 
yee,  8: 411. 

As  to  record  evidence  of  jurisdictional  facts;  plea 
of  nil  debet,  see  note  to  Mills  v.  Duryee,  8:  411. 

As  to  conclusiveness  of  record;  jurisdiction  in 
suit  onjudgm<int  of  another  State;  fraud  as  plea  to 
judgment  of  another  State^  see  note  to  Christmas  v. 
Russell,  18:  475. 

The  faith  and  credit  which  a  judgment  of  one  State 
has  in  another  State. 

In  an  action  brought  io  a  state  court  upon  a  Judfr- 
meat  rendered  in  another  State,  an  alleffation  as  to 
the  legal  effect  of  the  judjnneot  in  that  State  is  ad- 
mitted by  demurrer.  Hanley  v.  Donoghue,  116  U. 
8.1(20:586». 

146  U.S. 


Whereajudirmentof  astateooort  In  an  action 
against  Joint  defendants,  one  of  whom  has  not  been 
duly  summoned,  is  by  the  law  of  tluit  State  valid  as 
to  those  who  were  summoned,  or  who  appeared,  it 
will  sustain  an  action  against  such  defendants  in 
another  State.    Hanley  v.  Donoghue,  supra. 

Neither  the  constitutional  provision  that  fuU 
faith  and  credit  shall  be  given  in  each  State  to  the 
public  acts,  records  and  Judicial  proceedings  of 
every  other  State,  nor  the  Act  of  Congress  passed 
in  pursuance  thereof,  prevents  an  Inquiry  Into  the 
Jurisdiction  of  the  court  by  which  a  Judgment  was 
rendered.  Thompson  v.  Whitman,  85  U.  8. 18  Wall. 
457  (21: 807):  Board  of  Public  Works  of  Virginia  v. 
Columbia  CoUege,  84  U.  S.  17  Wall.  621  (21: 687). 

The  record  of  a  Juderment  rendered  in  another 
State  may  be  contradicted  as  to  the  facts  necessary 
to  give  the  court  Jurisdiction;  and  If  it  be  shown 
that  9uch  facts  did  not  exist,  the  record  will  be  a 
nullity,  notwithstanding  it  may  recite  that  they 
did  exist.  Thompson  v.  Whitman,  and  Board  of 
Public  Works  of  Virginia  v.  Columbia  College, 
suprcL. 

Want  of  Jurisdiction  may  be  shown,  either  as  to 
the  subject-matter  or  the  person,  or  m  proceedings 
in  rem  as  to  the  thing.  Thompson  v.  Whitman,  and 
Board  of  Public  Works  of  Virginia  v.  Columbia 
College,  supra. 

A  Judgment  for  damages  for  a  tort  is  not  a  con- 
tract, witbin  the  meaning  of  the  Federal  Constitu- 
tion. Louisiana  v.  New  Orleans,  100  U.  &  285  (27: 
0861. 
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8IIPBKMS  CODBT  OF  THB  UNITBO  STATSa. 


The  facts  are  stated  in  the  opioioD. 

Meun.  John  K.  Cowen*  Hnc^h  L.  Bond* 
Jr.*  aod  B.  J.  D,  Croaa,  for  plaintiff  in  error: 

Plaintiff  is  a  creditor  holding  a  debt  of  rec> 
ord;  the  transfers  were  fraodutent  in  fact,  and 
therefore,  the  plaintiff  is  entitled  to  have  the 
transfers  set  aside  without  regard  to  the  time 
when  he  became  a  creditor  of  AttrilL 

Swan  y.  Dent,  2  Md.  Ch.  Ill;  WaUen  t. 
Dashiell,  1  Md.  470;  Stnke  t.  McDonald,  2 
Har.  &  G.  261;  JBinrett  t.  WiUow,  8  DeO.  J. 
&S.  29a 

The  conycyances  in  question  are  goyemed 
^7  the  law  of  New  York,  and  by  that  law  are 
yoid  as  in  fraud  of  the  plaintiff  and  other  cred- 
itors. 

Baltimore  dbO.R  Co.  y.  GUnn,2S  Md. 822. 

The  decision  of  the  Maryland  Court  of  Ap- 
peals denies  the  plaintiff  in  error  a  right  and 
privilege  secured  to  him  by  the  Constitution 
and  statutes  of  the  United  States. 

ChrUtmoi  y.  BueeeU,  72  U.  S.  5jWalLl290 
(18:  475). 

The  Federal  question  is  the  only  one  on 
which  Uie  court  below  didfor  could  base  its 
Judgment. 

The  maxim  of  international  law,  '*The 
courts  of  no  country  execute  the  ]^nal  laws  of 
another,"  does  not  apply ^  to  deprive  the  judg- 
ment sued  on  of  the  '*  effect"  guaranteed  by 
the  Constitution,     v 

Wieeoniin  y.  PeUcan  Ins.  Co,  127  U.  8.  205 
82:  239);  Dennieb  v.  Central  B.  Co.  of  N.  J. 
08  U.  S.  11  (26:  489);  FUuh  y.  Conn,  109  U. 
8.  871  (27:  966);  Protidenee  Steam  Engine  Co. 
y.  Hiibbard,  101  U.  8.  188  (25:  786);  ChoM  y. 
Ourtit,  118  U.  8.  452  (28:  1038);  2  Morawetz, 
Priv.  Corp.  %W^et$eq.',  Neal  y.  Moultrie,  12  Qa. 
104;  Stephen,  PI.  280, 281;  Livingston  v.  Jeffer- 
son, 1  Brock,  208;  MeKenna  y.  FUk,  42  U.  8. 1 
How.  241  (11:  117);  State  y.  Pittsburgh  d  C. 


? 


R.  Oo.^  Md.  41;  Philip  w.  JBfre,  L.  1L  « 
Q.  B.  128;  Mitekdl  y.  Eamsumw,  54  U.  S.  S 
How.  115(14:  75);  Boycev.  Wabash  R.Os.U 
Iowa»  70,  50  Am.  Bep.  780;.  Sridcsom  ▼.  S*- 
smith,  4  Allen,  233;  Andrews  y.  OaOemigr.  IS 
Pick.  490;  Halsey  y.  McLean^  12  AUen,  44:*; 
Drinkvmter  y.  P&rUand  Marine  iS.  O.  18  Me. 
87;  Eriekson  y.  Nesmith,  46  N.  H.  871;  Whvt. 
Conf .  L.  ^  480;  Bie/tardson  y.  Ifsm  York  ts 
B.  Co,  98  Mass.  85. 

The  provision  of  the  New  York 
law  in  question  is  not  a  "  penal  lai 
the  meaning  of  the  maxim,  "  tbe  oooitB  of  ■• 
country  execute  the  penal  laws  of  anoclier.* 

aiafliny.Eimseman,9SlJ.  8. 138  (28:  !9lfe 
Union  Iron  Co.  y.  Pierce,  4  BIbs.  827;  WkOt  y. 
How,  4  McLean,  292;  Faleomer  ▼.  Caw^Ml,  % 
McLean,  195;  Chicago  db  If.  W.  B.  Os.  y. 
Whitton,  80  U.  8.  18  WalL  285  (90:  51S);  Ptsh 
eott  y.  Meters,  4  Mason,  826;  RarroitT.  Bmrat% 
Deady,  405, 1  8a  wy.  428;  Besd  ▼.  Mor^dkd, 
18  Pick.  94;  P^mer  v.  Nem  York  AnTlf 
Me.  166;  Bo^ee  y.  Wabash  iZL  Cb.  68  Iowa.  71; 
Steers  y.  Field,  2  Mason,  486:  Servis  y.  Mmnk, 
38  Fed.  Rep.  794;  HunUngtom  ▼.  AttriK,  % 
Times  L.  Rep.  341. 

Messrs.  William  A.  n«her  wsd  8.  Z 
Wallis,  for  defendant  in  error: 

The  debt,  for  which  tbe  Jodipient  is  issas 
in  this  case  was  recoyered  acamsit  Hcsiy  T. 
Attrill,  was  not  an  indiyidoal  HaJiOity  of  At- 
trill.  His  liabili^  for  its  repajmeot 
ly  statutory,  and  was  created  bj  tba 
non  law  of  New  YoriL 

Mrs.  Attrill  may  go  behind  tbe 
and  ascertain  and  determiDe  its 
nature  from  the  cauae  of  a^ioii  on  whack  It 
was  founded. 

Wisconsin  y.  POican  Int.  Cb.  127  U.  a  » 
(82:  289):  Owens  y.  Spn'gg,  2  M<L  467. 

The  New  York  suit  was  i 


Oourts  of  the  United  States,  In  a  special  statutory 
prooeediog,  will  not  giye  to  a  judgment  of  a  state 
court  an  J  other  or  greater  effect,  either  as  a  mat- 
ter of  eyidenoe  or  as  ground  of  aoci6n,  than  must 
be  lawfully  giyen  to  it  in  the  courts  of  the  State 
,  whose  laws  are  inyoked  to  enforce  iL  Chase  y* 
Curtis,  U8  U.  &  40  OeS:  1069. 

fiy  the  law  of  Congress  of  lfay2Bth«  1790,  the 
Judgment  Is  made  a  debt  of  record,  notezamlnable 
upon  its  merits;  but  it  does  not  carry  with  it  into 
another  State  the  efflcaey  of  the  judgment  upon 
I»opertj*  or  upon  persona  to  be  enforced  by  exe- 
cution. To  giye  it  tbe  force  of  a  judgment  in  an- 
other State,  it  must  be  made  a  judgment  there;  and 
can  only  be  executed  in  the  latter  as  its  laws  may 
permit.   ITBtmoyle  y.  Cohen«  88  U.  8. 18  Pet  818, 

askinu 

There  Is  no  oonstituttonal  inhibition  on  tlie  states, 
nor  any  clause  in  the  Constitution  from  which  it 
can  be  eyen  plausibly  inferred  that  the  states  may 
not  legislate  upon  the  remedy  on  suits  on  the  judir* 
ments  of  other  states,  exdusiye  of  all  interference 
with  their  merits.   ITBlmoyle  y.  Cohen,  supra. 

A  suit  in  a  State  of  tbe  United  States,  on  a  judg- 
ment obtained  in  the  courts  of  another  State,  must 
be  brought  within  the  period  prescribed  by  the  local 
law,  the  lee /Off,  or  the  suit  will  be  barred*  M*Bi- 
moyle  y.  Cohen,  supra;  Bacon  y.  Howard,  81 U.  8. 

aoHow.on&au). 

The  Constitution  and  laws  of  tlie  United  States 
giye  a  judgment  or  decree  of  one  State  tbe  same 
legal  elieet  in  other  states  which  it  has  in  the  State 
where  rendered.  Gheeyer  y.  Wilson,  76  U.  S.  •  Wall. 
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lOB  (19: 60A);  Chewy.  Brumagen,  80  U.flL  B  Wal.  m 
(20:818). 

Where  the  judgment  Is  eooolusfy^ 
parties  in  the  State  where  it 
equally  so  in  erery  other  State 
United  States.    Chriatmaa  y.  ffuMsn.  B  CL  t.  a 


•  C 


Wall. SBO (18: 47S):  Mutual  I..lBa.OQi.or 
y.  Harris, 97  U.S.  881  itiMSi. 

To  make  a  record  of  a  state  Juda  MM  1 
its  face,  it  Is  only  neoe«ary  for  It  to  ai 
court  had  jurisdiction  of  tbe  aabjeet-i 
action  and  of  tbe  parties,  and  that  a 
In  fact  been  rendered.   Maxwell  t. 
&  81  Wall.  71  (»:  6641, 80  U.  8.  tt  WalL  n  (Sfc  lOi-. 

Tbe  record  of  a  judgment 
state  may  be  contradicted  as  to  tbe 
to  giye  tbe  court  jurlsdicUoii;  and  If  la  be 
that  such  facts  did  not  exist,  tba  reeoc-4  w«  beft 
nullity,  notwithstanding  It  may 
did  exist.   Thompson  y.Wtaitmaa,  88  U.  8.  ■ 
487(21:807). 

The  Act  of  Congress  glylng  judicial 
faith  and  credit  in  other  statea  as  tbey 
to  in  the  State  where  they  are 
ply  to  judgments  rendered 
without  notice.    D*Arey  y*  *'**'^"^,  K  C  ft.  11 
How.  186  (18: 648). 

In  an  action  on  a  judgment 
State,  the  defendant, 
shows  a  return  of  the  sheriff  that  be 
allysenred  with  process,  may  \ 
Knowlesy. Logansport Qaa  Ugha  * G: Oa^ M Cth. 
19  WalL  68  (tfc  70). 
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Piynumih  First  Nat.  Bank  t.  Price,  83  Md. 
498;  Providence  Steam  Engine  Co.  v.  Hubbard^ 
101  U.  8.  192  (25:  788);  Freem.  Judgm.  §  244. 

The  question  whether  the  statute  in  issue  is 
or  is  not  a  penal  one,  is  in  no  sense  a  Federal 
question,  but  one  which  it  is  competent  for 
the  state  courts  to  determine  for  themselves. 

Price  V.  Wilson,  67  Barb.  11;  Bird  v.  Hay- 
den,  2  Abb.  Pr.  N.  8.  61;  Garrison  v.  Hotoe, 
17  N.  Y.  466;  Providence  Steam  Engine  Co,  v. 
Hubbard,  101  U.  a  188  (26:  786);  Plymouth 
First  Nat.  Bank  y.  Price,  83  Md.  487. 

A  statute  imposing  a  sheer  punitory  liability 
is  penal,  and  can  on^  be  enforced  in  the  State 
where  it  was  passed. 

Flash  ▼.  Conn,  109  U.  8.  871  (27:  966);  Wiles 
V.  Suydam,  64  N.  Y.  173;  Wisconsin  v.  Pdiean 
Ins.  Co.  127  U.  8.  293  (32:  244);  Chase  v.  Cur- 
tis, 118  U.  8.  462  (28:  1038);  MissouH  Pac.  R. 
Co.  ▼.  Humes,  116  U.  8.  612  (29:  463). 

A  penalty  is  not  the  less  a  penalty,  because 
payable  to  individuals  and  not  to  the  State,  nor 
is  the  law  any  less  a  penal  law  because  en- 
forceable by  private  suit. 

The  New  York  statute  which  is  in  contro- 
versy here  is  a  penal  statute. 

Langdon  v.  New  York,  L,  E.  db  W.  R,  Co. 
58  Hun,  122. 

This  court  accepts  the  decision  of  the  State 
courts  as  to  the  meaning  and  effect  ofthe  stat- 
utes of  the  states  whose  tribunals  they  respect- 
ively are. 

Foster,  Fed.  Pr.  668;  Chase  v.  Curtis,  113 
U.  S.  462  (28: 1038);  Providence  Steam  Engine 
Co.  V.  Hvbbard,  101  U.  8.  188  (25:  786);  Bten- 
nick  V.  Central  R.  Co.  of  N.  J.  103  U.  8.  11 
(26:  439). 

The  courts  of  one  State  or  nation  will  not 
enforce  a  judgment  recovered  in  another  for  a 
statutory  penaltv. 

Story,  Conf.  L.  p.  620;  Whart.  Conf.  L. 
§  833;  Rohrer,  Interstate  Law,  148;  Piggott, 
Foreign  Judgm.  p.  209;  Blair,  International 
Law,  pp.  674,  676;  Sayles  v.  Brown,  40  Fed. 
Kep.  a 

Mr.  Jusf^ce  Gray  delivered  the  opinion  of 
the  court: 

This  was  k  bill  in  equity,  filed  March  21, 
1888,  in  the  circuit  court  of  Baltimore  city,  by 
Collis  P.  Huntinirton,  a  resident  of  New  York, 
R&ainst  the  Equitable  Gas  Light  Company  of 
Baltimore,  a  corporation  of  Maryland,  and 
against  Henry  Y.  Attrill,  his  wife  and  three 
daughters,  all  residents  of  Canada,  to  set  aside 
a  transrcr  of  stock  in  tbat  company,  made  by 
him  for  their  benefit  and  in  fraud  of  bis  credit- 
ors, and  to  charge  that  stock  with  the  pay- 


ment of  a  judgment  recovered  by  the  plaintiff 
a^inst  him  in  the  State  of  New  York,  upon 
his  liability  as  a  director  in  a  New  York  cor- 
poration, under  the  statute  of  New  York  of 
1875,  chap.  611,  the  material  provisions  of 
which  are  copied  in  the  margin.* 

The  bill  alleged  that  on  June  15,  1886,  the 
plaintiff  recovered,  in  the  supreme  court  of  the 
State  of  New  York,  in  an  action  brought  by 
him  against  Attrill  on  March  21,  1883,  a  judg- 
ment for  the  sum  of  $100,240.  which  had  not 
been  paid,  secured,  or  satisfied,  and  that  the 
cause  of  action  on  which  that  judgment  was 
recovered  was  as  follows:  On  February  29, 
1880,  the  Rockaway  Beach  Improvement  Com- 
pany, Limited,  of  which  Attnll  was  an  incor- 
porator and  a  director,  became  a  corporation 
under  the  law  of  New  York,  with  a  capital 
stock  of  $700,000.  On  June  15,  1880.  the 
plaintiff  lent  that  company  the  sum  of  $100,- 
000,  to  be  repaid  on  demand.  On  February 
26.  1880,  Attrill  was  elected  one  of  the  direct- 
ors of  the  company,  and  accepted  the  office, 
and  continued  to  act  as  a  director  until  after 
January  29.  1881.  On  June  80,  188a,  Attrill, 
as  a  director  of  the  company,  signed  and  made 
oath  to,  and  caused  to  be  recorded,  as  required 
by  the  law  of  New  York,  a  certificate,  which 
he  knew  to  be  false,  stating  tbat  the  whole  of 
the  capital  stock  of  the  corporation  had  been 
paid  in.  whereas  in  truth  no  part  had  been  paid 
m;  and  by  making  such  false  certificate  be- 
came liable,  by  the  law  of  New  York,  for  all 
the  debts  of  the  company  contracted  before 
January  29.  1881,  including  its  debt  to  the 
plaintiif.  On  March  8,  1882.  by  proceedings 
m  a  court  of  New  York,  the  corporation  was 
declared  to  be  insolvent  and  to  have  been  so 
since  July,  1880,  and  was  dissolved.  A  duly 
exemplified  copy  of  the  record  of  tbat  judg- 
ment was  annexed  to  and  made  part  of  the 
bill. 

The  bill  also  alleged  that ''-«« the  time  of  its 
dissolution  as  aforesaid,  the  said  company  was 
indebted  to  the  plaintiff  and  to  other  creditors 
to  an  amount  far  in  excess  of  its  assets;  that  by 
the  law  of  the  State  of  New  York  all  the  stock- 
holders of  the  company  were  liable  to  pay  all 
its  debts,  each  to  the  amount  of  the  stock  held 
by  him,  and  the  defendant,  Henry  Y.  Atirill, 
was  liable  at  said  date  and  on  April  14,  1882, 
as  such  stockholder,  to  the  amount  of  $340,- 
000.  the  amount  of  stock  held  bv  him,  and  was 
on  both  said  dates  also  severally  and  directly 
liable  as  a  director,  having  signed  the  false  re- 
port above  mentioned,  for  all  the  debts  of  said 
company  contracted  between  February  26, 
1880,  and  January  29,  1881,  which  debts  ag- 


^BC.  21.  If  any  oertifloate  or  report  made,  or  | 
publio  notice  griven,  by  the  ofBcers  of  any  such 
corporatiou,  shall  be  false  in  any  material  repre- 
■entatioD,  all  the  ofBcers  who  shall  have  slgriiea  the 
same  shall  be  jointly  and  severally  liable  for  all 
the  debts  of  the  corporation  contracted  while  they 
are  oiBcers  thereof. 

Ssa  87.  In  limited  liability  companies,  all  the 
stockholders  shall  be  severally  individually  liable 
to  the  creditors  of  the  company  io  which  they  are 
stockholders,  to  an  amount  equal  to  the  amount  of 
stock  held  bv  them  respectively,  for  all  debts  and 
contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  ana  limited  by  such 
company  has  been  paid  in,  and  a  certificate  there- 
of has  been  made  and  recorded  as  hereinafter  pre- 
scribed. .  .  .  The  capital  stock  of  every  such 
limited  liability  company  shall  be  paid  in,  one  half 
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thereof  within  one  year  and  the  other  half  thereof 
within  two  years  from  the  incorporation  of  said 
company,  or  such  corporation  shall  be  dissolved. 
The  directors  of  every  such  company,  within  thirty 
days  after  the  payment  of  the  last  installment  of 
the  capital  stock,  shall  make  a  certificate  statinff 
the  amount  of  the  capital  so  paid  in  which  certifi- 
cate shall  be  signed  and  sworn  to  by  the  president 
and  a  majority  of  the  directors;  and  they  shall, 
within  the  said  thirty  days,  record  the  same  in  the 
office  of  the  secretary  of  state,  and  of  the  county  in 
which  the  principal  business  office  of  such  corpo- 
ration is  situated. 

Ssa  88.  The  dissolution  for  any  cause  whatever, 
of  any  corporation  created  as  aforesaid,  shall  not 
take  away  or  Impair  any  xemedy  given  against 
sucb  corporation,  its  stocKnolders  or  officers,  for 
any  liabilities  incurred  previoos  to  Its  disBolution. 
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gxegate  more  than  the  whole  yalue  of  the  prop- 
erty owned  by  said  AttrQI." 

The  bill  further  alleged  that  Attrill  was  in 
[662]  March,  1882,  and  had  ever  since  remained,  in- 
dividually liable  in  a  large  amount  over  and 
above  the  debts  for  which  he  was  liable  as  a 
stockholder  and  director  in  the  company,  and 
that  he  was  insolvent,  and  had  secreted  and 
concealed  all  his  property  for  the  purpose  of 
defrauding  his  creditors. 

The  bill  then  alleged  that  in  April,  1882, 
Attrill  acquired  a  lar^  amount  of  stock  in  the 
Equitable  Gas  Light  Company  of  Baltimore, 
and  forthwith  transferred  into  his  own  name 
as  trustee  for  his  wife  1000  shares  of  such 
stock,  and  as  trustee  for  each  of  his  three 
daufi^bters  250  shares  of  the  same,  without  val- 
uable consideration,  and  with  intent  to  delay, 
hinder  and  defraud  his  creditors,  and  especial- 
ly with  the  intent  to  delay,  hinder  and  defraud 
this  plaintiff  of  his  lawful  suits,  damages,  debts 
and  demands  against  Attrill,  arising  out  of  the 
cause  of  action  on  which  the  aforesaid  judg- 
ment was  recovered,  and  out  of  the  plaintifrs 
claim  against  him  as  a  stockholder;  tbat  the 
plaintin  in  June,  1880,  and  ever  since  was 
domiciled  and  resident  in  the  State  of  New 
Tork.  and  that  from  February,  1880,  to  De- 
cember 6,  1884,  Attrill  was  domiciled  and  re- 
flident  in  tbat  State,  and  that  his  transfers  of 
atock  in  the  gas  company  were  made  in  the 
«ity  of  New  York  where  the  principal  office 
of  tbe  company  then  was,  and  where  all  its 
transfers  of  stock  were  made;  and  that  those 
transfers  were,  by  the  laws  of  New  York,  as 
well  as  by  those  of  Marylai^i,  fraudulent  and 
void  as  against  the  creditors  of  Attrill,  includ- 
ing the  creditors  of  the  Rockaway  Company, 
and  were  fraudulent  and  void  as  against  the 
plaintiff. 

Tbe  bill  farther,  by  distinct  allegations, 
averred  that  those  transfers,  unless  set  aside 
and  annulled  by  a  court  of  equity,  would  de- 
prive the  plaintiff  of  all  his  rights  and  interests 
of  every  sort  therein,  to  which  he  was  entitled 
as  a  creditor  of  AttriU  at  the  time  when  those 
fraudulent  transfers  were  made;  and  "that 
the  said  fraudulent  transfers  were  wholly  with- 
out legal  consideration,  were  fraudulent  and 
void,  and  should  be  set  aside  by  a  court  of 
equity." 

»- The  bill  prayed  that  the  transfer  of  shares 
in  the  gas  company  be  declared  fraudulent 
and  void,  and  executed  for  the  purpose  of  de- 
frauding the  plaintiff  out  of  his  claim  as  ex- 
isting creditor;  that  the  certificates  of  those 
shares  in  the  name  of  Attrill  as  trustee  be  or- 
[663]  dered  to  be  brought  into  court  and  canceled; 
and  that  the  shares  "be  decreed  to  be  subject 
to  the  claim  of  this  plaintiff  on  the  judgment 
aforesaid,"  and  to  be  sold  by  a  trustee  appointed 
by  the  court,  and  new  certificates  issued  by 
the  gas  company  to  the  purchasers;  and  for 
further  relief. 

One  of  the  daughters  demurred  to  the  bill, 
because  it  sbow^  that  the  plaintiff's  claim 
was  for  the  recovery  of  a  penalty  against 
Attrill  arising  under  a  statute  of  the  State  of 
New  York,  and  because  it  did  not  state  a  case 
which  entitled  the  plaintiff  to  any  relief  in  a 
court  of  equity  in  me  State  of  Maryland. 

By  stipulation  of  counsel,  filed  in  the  cause, 
it  was  agreed  that,  for  the  purposes  of  the 
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demurrer,  the  bill  should  be  treated  as  caibodj- 
ing  the  New  York  statute  of  June  81,  Wi; 
and  tbat  the  Rockaway  Beach  ImproveaeK 
Company,  Limited,  was  incorpoimted  oader 
the  provisions  of  that  statute. 

The  circuit  court  of  Baltinsore  city  over- 
ruled the  demurrer.  Oo  appeal  to  tbe  Coait 
of  Appeals  of  the  State  of  Maryland,  tbe  order 
was  reversed,  and  the  bill  dismissed.  Attn2 
V.  Huntington,  70  Md.  191,  2  L.  R.  A-  TTl 

The  ground  most  prominently  brought  f«. 
ward  and  most  f  uUy  discussed  in  tbe  omum 
of  tbe  majority  of  the  court,  deHvend  bf 
Judffe  Bryan,  was  that  the  liability  impoaed  br 
section  21  of  the  statute  of  New  York  upon 
ofiicers  of  a  corporation,  making  m  fklie  cer 
tiflcate  of  its  condition,  was  for  aD  its  de  jU 
without  inquiring  whether  a  creditor  bad  hp^ 
deceived  and  induced  by  deception  to  Wod  b» 
money  or  to  give  credit,  or  whether  be  h»i  i> 
curred  loss  to  any  extent  by  the  inaNlitv  .; 
the  corporation  to  pay,  and  without  bmi'i-; 
the  recovery  to  the  amount  of  loss  sustaitK-\ 
and  was  intended  as  a  punishment  for  d'^bu: 
any  of  the  forbidden  acts,  and  was,  tbcrtfi^. 
in  view  of  the  decisions  in  that  State  aoi  is 
Maryland,  a  penally  which  ccald  not  be  ex- 
forced  in  tbe  State  of  Maryland;  and  thtt  XU 
judgment  obtained  in  New  York  for  ihm 
penalt}**;  while  it  *"  merged  the  original  caicc 
of  action  so  tbat  a  suit  cannot  be  again  nao- 
tained  upon  it,  '*  and  '*  is  also  oonclusire  er: 
dence  of  its  existence  in  the  form  and  undr 
the  circumstances  stated  in  the  |]^e^ing9c''Tei 
did  not  change  the  nature  of  tbe  tranfitdtf  c 
but,  within  the  decision  of  this  court  in  ir> 
conHn  v.  Pelican  Ins.  a>.,127  U.S.  265  fSS:  2»; 
was  in  its  "essential  nature  and  ir-ti  fonndB 
tion  *'  the  same  as  tbe  orginal  cause  of  ackie 
and  therefore  a  suit  could  not  be  maintAxs^v 
upon  such  a  judgment  beyond  tbe  Hmiisof :» 
State  in  which  it  was  rendered,     pp.  1f3-t^ 

The  court  then  took  up  the  claaae  of  tbe  bill 
above  quoted,  in  which  it  was  sought  u»  chaise 
Attrill  as  originally  liable  under  ilie  statute  of 
New  York,  both  as  a  stockholder  and  as  a 
director;  and  observing  that  "tbb  liabitity  » 
asserted  to  exist  independently  of  tke  jul: 
ment,"  summarily  disposed  of  it,  upon  xhr 
grounds  that  it  could  not  attach  to  htai  ai  » 
stockholder,  because  he  bad  not  beca 
as  required  by  the  New  York  atatnte. 
two  years  after  the  plaintiff's  debt 
nor  as  a  director,  because  *'tk>e 
against  Attrill  for  having  made  the  U 
certainly  merges  all  right  of  actioo 
him  on  this  account;"  but  that,  if  be  wvs  li 
at  the  times  and  on  the  intMiods  **meBri< 
in  this  clause  of  the  bill,"  thU  Habdnv 
barred  by  statute  of  limilatinos  of  Marrla*: 
pp.  198, 199.  9 

Having  thus  decided  agauist  the  pl*«Rtr5*« 
claim  under  his  Judgment,  upon  tbe  oar*- 
ground  that  it  was  for  a  penalty  uod^r  ii>- 
statute  of  New  York,  and  therefore  cooU 
be  enforced  in  Maryland;  and  antasi 
original  liability  under  the  statute  for 
reasons:  the  opinion  concluded:  **  Upna  t^ 
whole.  It  appears  to  ua  tbat  tbe  oomplaies- ' 
has  no  cause  of  action,  which  be  can  naiwa;- 
in  this  State."    p.  199. 

Judge  Stone,  with  whom  Jmi09  McSbcr*^ 
oonoarred,  diraented  from  the  opiak>o  of  iW 
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majority  of  the  court,  upon  the  ground  that  it 
did  uot  give  due  effect  to  the  Act  of  CoDgress, 
passed  ia  pursuance  of  the  Ck>n8titution  of  the 
LTuited  States,  and  providing  that  the  records 
of  judgments  rendered  by  a  court  of  any 
Stale  ibB}\  have  such  faith  and  credit  given 
to  them  in  every  court  within  the  United 
States  as  thev  have  by  law  or  usage  in 
the  courts  of  the  State  wbence  they  are  taken. 
Act  of  May  26,  1790,  chap.  11,  1  Stat,  at  L. 

»]  122;  Rev.  Stat.  §  905.  He  began  his  opinion 
by  saying:  *'  I  look  upon  the  principal  point 
as  a  Federal  question,  and  am  governed  in  my 
▼iews  more  by  my  understanding  of  the  de- 
'  cisions  of  the  Supreme  Court  of  the  United 
States  than  bv  the  decisions  of  the  state  courts." 
And  he  concluded  thus:  "  I  think  the  Supreme 
Court,  in  127  U .  S.,  meant  to  confine  the  opera- 
tion of  the  rule  that  no  country  will  execute 
the  penal  laws  of  another  to  such  laws  as  are 
properly  classed  as  criminal.  It  is  not  very 
easy  to  give  any  brief  definition  of  a  criminal 
law.  It  may  perhaps  be  enough  to  say  that, 
in  ireneral,  all  breaches  of  duty  that  confer  no 
rights  upon  an  individual  or  person,  and  which 
the  State  alone  can  take  cognizance  of.  are  in 
their  nature  criminal,  and  that  all  sucn  come 
within  the  rule.  But  laws  which,  while  im- 
posing a  duty,  at  the  same  time  confer  a  right 
upon  (he  citizens  to  claim  damages  for  its  non- 
performance, are  not  criminal.  If  all  the  laws 
of  tlie  latter  description  are  held  penal  in  the 
sense  of  criminal,  that  clause  in  the  Constitu- 
tion which  relates  to  records  and  judgments  is 
of  comparatively  little  value.  There  is  a  large, 
and  constantly'  increasini^,  number  of  cases 
chat  in  one  sense  be  termed  penal,  but  can  in 
no  sense  be  classed  as  criminal.  Examples  of 
these  may  be  found  in  suits  for  damages  for 
oegligence  in  causing  death,  for  double  dam- 
ages for  the  injury  to  stock  where  railroads 
have  neglected  the  state  laws  for  fencing  in 
their  tracks,  and  tb«  liability  of  officers  of 
corporations  for  the  debts  of  the  company  by 
reason  of  their  neglect  of  a  plain  duty  im- 
posed by  statute  I  cannot  think  that  judg- 
ments on  such  claims  are  not  within  the  pro- 
tection given  by  the  Constitution  of  the  United 
States.  I  therefore  think  the  order  in  this 
case  should  be  affirmed."    pp.  200-205. 

A  writ  of  error  was  sued  out  by  the  plaintiff, 
and  allowed  by  the  Chief  Justice  of  the  Court 
of  Appeals  of  Maryland,  upon  the  ground' '  that 
the  said  Court  of  Appeals  is  the  highest  court 
of  law  or  equity  in  the  State  of  Maryland,  in 

'.  which  a  decision  in  the  said  suit  could  be  had; 

that  in  said  suit  a  riizht  and  privilege  are 
claimed  under  the  Constitution  and  statutes  of 
the  United  States,  and  the  decision  is  against 
66]  the  right  and  privilege  set  up  and  claimed  by 
your  petitioner  under  said  Constitution  and 

I  statutes;  and  that  in  said  suit  there  is  drawn 

in  question  the  validity  of  a  statute  of  and  an 
authority  exercised  under  the  United  States, 
and  the  decision  is  against  the  validity  of  such 
statute  and  of  such  authority."  '^ 
j^.  J  It  thus  appears  that  the  judgment  recovered 
in  New  York  was  made  the  foremost  ground 
of  the  biil,  was  fully  discussed  and  distinctly 
passed  upon  by  the  majority  of  the  Court  of 
Appeals  of  Maryland,  and  was  the  only  subject 
of  the  dis<(enting  opinion;  and  that  the  court, 
wilhout  considering  whether  the  validity  of 
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the  transfers  impeached  as  fraudulent  was  to  be 
governed  by  the  law  of  New  York,  or  by  the 
law  of  Maryland;  and  without  a  suggestion 
that  those  transfers,  alleged  to  have  been  made 
by  Attrill  with  intent  to  delay,  hinder  and 
defraud  all  his  creditors,  were  not  voidable  by 
subsequent,  as  well  as  by  existing  creditors,  or 
that  they  could  not  be  avoided  by  the  plaintiff, 
claiming  under  the  judgment  recovered  by 
him  agamst  Attrill  after  those  transfers  were 
made;  declined  to  maintain  his  right  to  do  so 
by  virtue  of  that  judgment,  simply  because 
the  judgment  had,  as  the  court  held,  been  re- 
coverecT  in  another  State  in  an  action  for  a 
penalty. 

The  question  whether  due  faith  and  credit 
were  thereby  denied  to  the  judgment  rendered 
in  another  State  is  a  Federal  question,  of  which 
this  court  has  jurisdiction  on  this  writ  of  er- 
ror. Oreen  v.  Van  Buekirk,  72  U.  S.  5  Wall. 
807,  811  [18:  599,  6001;  Orapo  v.  Kelly,  88  U. 
8.  16  Wan.  610,  619  J21:  430,434];  Dupasseur 
V.  Boc/iereau,  88  U.  S.  21  Wall.  130.  184  [22: 
588,  5901;  Crescent  City  L,  8.  L,  db  8,  H.  Co. 
V.  Butchers  Union  8.  H.  dt  L.  8,  L.  Co.  120  U. 
S.  141,  146,  147  180:  (il4,  616,  6171;  Cole  ▼. 
Cunningham,  183  U.  S.  107  [33:  538J:  Carpen- 
ter  V.  8trange,  141  U.  S.  87, 108  [85:  640,  6461. 

In  order  to  determine  this  questioD,  it  wdl 
be  necessary  in  the  first  placo,  to  consider  the 
true  scope  and  meaning  of  the  fundamental 
maxim  of  international  law,  stated  by  Chief 
Justice  Marshall  in  the  fewest  possible  words: 
"  The  courts  of  no  country  execute  the  penal 
laws  of  another."  The  Antelope,  28  U.  S.  10 
Wheat.  66,  123  [6:  268,  282].  In  interprettng 
this  maxim,  there  ia  danger  of  beinff  mis- 
led by  the  different  shades  of  meaning  allowed 
to  the  word  "penal"  in  our  language. 

In  the  municipal  law  of  England  and  Ameri- 
ca, the  words  "penal"  and  "penalty"  have 
been  used  in  various  senses.  Strictly  and  pri- 
marily, they  denote  punishment,  whether  cor- 
poral or  pecuniary,  imposed  and  enforced  by 
the  State,  for  a  crime  or  offense  against  its 
laws.  United  States  v.  Beisinger,  128  U.  S. 
898,  402  [82:  480,  481];  United  8tatesT.  Chou- 
teau, 102  U.  S.  608,  611  [26:  246,  249).  But 
tbey  are  also  commonly  used  as  including  any 
extraordinary  liability  to  which  the  law  sub- 
jects a  wrongdoer  in  favor  of  the  person 
wronged,  not  limited  to  the  damages  suffered. 
The^  are  so  elastic  in  meaning  as  even  to  be 
familiarlv  applied  to  cases  of  private  contracts, 
wholly  independent  of  statutes,  as  when  we 
speak  of  the  "  penal  sum"  or  "penalty"  of  a 
bond.  In  the  words  of  Chirf  Justice  Mar- 
shall: "  In  general,  a  sum  of  money  in  gross, 
to  be  paid  for  the  non- performance  of  an 
agreement,  is  considered  as  a  penalty,  the  legal 
operation  of  which  is  to  cover  the  damages 
which  the  party,  in  whose  favor  the  stipula- 
tion is  made,  may  have  sustained  from  the 
breach  of  contract  by  the  opposite  party." 
Tayloe  v.  Sandiford,  20  U.  8.  7  Wheat.  18, 17 
[6:  884,  885]. 

Penal  laws,  strictly  and  properly,  are  those 
imposing  punishment  for  an  ofirense  committed 
against  the  State,  and  which,  by  the  English 
and  American  constitutions,  the  executive  of 
the  State  has  the  power  to  pardon.  Statutes 
giving  a  private  action  against  the  wrongdoer 
are  sometimes  spoken  of  as  penal  in  their  nat- 
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ore,  but  in  snch  eases  it  hat  bera  pofnfed  out 
tbat  neither  the  liability  imposed  nor  the  rem- 
edy glTen  is  strictly  peoal. 

The  action  of  an  owner  of  property  against 
the  hundred  to  recover  damages  caused  by  a 
mob  was  said  by  Jtiitice$  Wilies  and  Buller  to 
be  "  penal  against  the  hundred,  but  certainly 
remedial  as  to  the  sufferer."  Hydev,  Cogen,  2 
Oougl.  699,705,706.  A  statute  dving  the 
right  to  recover  back  money  lost  at  gaming, 
and,  if  the  loser  does  not  sue  within  a  certain 
time,  authorizing  a  qui  tarn  action  to  be 
brought  by  any  other  person  for  threefold  the 
amount,  has  been  held  to  be  remedial  as  to  the 
loser,  though  penal  as  regards  the  suit  by  a 
common  informer.  Bone$  v.  BooUt^  2  W.  ai. 
1226;  Brandon  v,  Pats,  2  H.  Bl.  808;  Grace  v. 
,-.-.«,  ^Blroy,  1  Allen,  568;  Bead  v.  Stewart,  129 
[•68]  Mass.  407,  410;  Cotey.  Groves,  184  Mass.  471. 
As  said  by  J/r.  Justice  AsMurst  in  the  King's 
Bench,  and  repeated  by  Mr.  Justice  Wilde  in 
the  Supreme  Judicial  Court  of  Massachusetts, 
"it  baa  been  held,  in  many  instances,  tbat 
where  a  statute  gives  accumulative  damages  to 
the  party  grieved,  it  is  not  a  peoal  action." 
WoodgaU  t.  Knatehbull,  2  T.  R.  148,  154; 
BeadT.  Ohdmtford,  16  Pick.  128,  182.  Thus 
a  statute  giving  to  a  tenant,  ousted  without  no- 
tice, double  the  yearly  vfdue  of  the  premises 
against  the  landlord,  has  been  held  to  be  '*  not 
like  a  penal  law  where  a  punishment  is  im- 
posed for  a  crime,"  but  "  rather  as  a  remedial 
than  a  penal  law,"  because  '*the  act  Indeed 
does  give  a  penalty,  but  it  is  to  the  party 
grieved."  Lake  v.  Smith,  1  Bos.  &  P.  (N.  R.) 
174,  179, 180, 181;  Wilkinson  v.  OoUey,  5  Burr. 
2694,  269a  So  in  an  action  given  by  statute 
to  a  traveler  injured  through  a  defect  in  a  high- 
way, for  double  damages  against  the  town,  it 
was  held  unnecessary  to  aver  that  the  facts 
constituted  an  offense,  or  to  conclude  against 
the  form  of  the  statute,  because,  as  Chuf  Jus- 
tice Shaw  said:  "  The  action  is  purely  reme- 
dial, and  has  none  of  the  characteristics  of  a 
peoal  prosecution.  All  damages  for  neglect  or 
breach  of  duty  operate  to  a  certain  extent  as 
punishment;  but  the  distinction  is  that  it  is 
prosecutcKl  for  the  purpose  of  punishment,  and 
to  deter  others  from  offending  in  like  manner. 
Here  the  plaintiff  sets  out  the  liability  of  the 
town  to  repair,  and  an  injury  to  himself  from 
a  failure  to  perform  that  duty.  The  law  gives 
him  enhanced  damages;  but  still  they  are  re- 
coverable to  his  own  use,  and  in  form  and  sub- 
stance the  suit  calls  for  indemnity.  Beed  v. 
NwthfM,  18  Pick.  94,  100,  101. 

The  test  whether  a  law  is  penal,  in  the  strict 
and  primary  sense,  is  whether  the  wrong 
sought  to  be  redressed  is  a  wrong  to  the  public, 
or  a  wrong  to  the  individual,  according  to 
the  familiar  classification  of  Blackstone: 
'*  Wrongs  are  divisible  into  two  sorts  or  spe- 
cies: private  wrongs  and  public  wrongs.  The 
former  are  an  infringement  or  privation  of  the 
private  or  civil  rights  belonging  to  individuals, 
considered  as  individuals;  and  are  thereupon 
frequently  termed  civil  ir\furies:  the  latter  are 
'  ^69]  a  breach  and  violation  of  public  rights  and  du- 
ties, which  affect  the  whole  community,  con- 
sidered as  a  community:  and  are  distinguished 
by  the  harsher  appellation  of  crimes  and  mis- 
demeanors.** 8B1.  Ck)m.  2. 
Laws  have  no  force  of  themselves  beyond  the 
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and  can  have  extra-territorial  effect  only  by  tke 

comity  of  other   states.     The 

of  international  comity  upon  this  aabjecl^ 

well  summed  up,  before  the  Ai 

lution,  by  C/tief  Justice  DeGrey,  as  reponed 

by  Sir  William  Blackstone:     **  Crimes  aie  is 

their  nature   local,  and  the  joriadictioB  of 

crimes  is  local.    And  so  as  to  the  rights  of  red 

property,  the  subject  being  fixed  and  instov- 

able.    But  personal  injuries  are  of  a  trait<TtiirT 

nature,  and  sequuntur  forum  rsL"    Bafaa  t. 

Verelst,  2  W.  Bl.  1055, 1058. 

Crimes  and  offenses  against  the  laws  of  asr 
State  can  only  be  definra,  proeecated  sod  par- 
doned by  the  sovereign  authority  of  that  Sttte; 
and  the  authorities,  legiRlatiTif,  exeentive  cr 
judicial,  of  other  states  take  no  actioo  with  pt 
gard  to  them,  except  by  way  of  eztrvditaofl  lo 
surrender  ofiTenders  to  the  State  whose  k«i 
they  have  violated,  and  who&e  peace  thcj  hate 
broken. 

Proceedings  in  rem  to  detemdiie  the  title  ts 
land  must  necessarily  be  brought  in  the  8ua» 
within  whose  borders  the  land  is  sitnated,  aai 
whose  courts  and  oflScers  alone  can  pot  the 
party  in  possession.  Whether  actions  to  le- 
cover  pecuniary  damages  for  trespaases  to  ml 
estate.  *'of  which  the  causes."  as  ohaerfed  by 
Mr.  Westlake  (Private  Intematiooal  Iav, 
(8d  ed.)  p.  218)  "could  not  have  occutred  rise- 
where  than  where  they  did  occur,**  axe  perely 
local,  or  may  be  brought  abroad,  depradi 
upon  the  question  whether  they  are  viewed  as 
relating  to  the  real  estate,  or  oolj  as  affordiac 
a  personal  remedv.  By  the  comnx>n  lav  of 
England,  adopted  in  moat  of  the  states  of  tke 
Union,  such  actions  are  r^^arded  as  local,  sad 
can  be  brought  only  where  the  ^nd  it  Ma- 
ated.  Doulson  v.  Matthews,  4  T.  R  60t;  Me^ 
Kenna  v.  FuA.  42  U.  S.  1  How.  dU.  HI 
[11: 117,  119].  But  in  some  states  and  oooa- 
tries  they  are  regarded  as  transitory,  like  oihrr 
personal  actions;  and  whether  an  aciioa  for 
trespass  to  lau'l  in  one  state  can  be  brou^t  ia 
another  State  depends  on  the  view  wkk»  tte 
latter  8tate  takes  of  the  nature  of  the 
For  instance.  Chief  Justice  Mar-hall  held 
an  action  could  not  be  mainiained  in 
by  who5%  law  it  was  local,  for  a  tremaw  lo 
land  in  New  Orleans.  Liringston  ▼.  Jeferwn^ 
1  Brock.  203.  On  the  other  hand,  an  actioa 
for  a  trespass  to  land  in  Illinoia,  where  rha 
rule  of  the  common  law  prevafled,  was  nBaia> 
tained  in  Louisiana,  Chitf  Justice  Eostis  flay* 
ing,  "The  present  action  is,  under  oar  Hw%, 
a  personal  action  and  is  not  diatingiiiKhfd 
from  any  ordinary  civil  action  as  to  tk«  pkrt 
or  tribunal  in  which  it  may  be  bro^ie^L* 
Holmes  v.  Barclay,  4  La.  Ann.  OS.  And  to  a 
ver^  recent  English  case,  in  which  the  judgf* 
differed  in  opinion  upon  the  question  wbethrr. 
since  local  venue  has  been  abolished  in  £0<^ 
land,  an  action  can  be  maintained  there  for  a 
trespass  to  land  in  a  foreign  country,  all  acrec«l 
that  this  question  depended  on  the  Uw  <4 
England.  Companhia  de  Moeambiqus  t.  Bns- 
ish  South  AJHca  Co.  (1802)  2  Q.  B.  8S».  See 
also  Cragin  v.  Lovdl,  88  N.  Y.  253;  ABi»  r. 
Connecticut  Biter  Lumber  Ck  150  Maas  3ftK 
6  L.  R  A.  416. 

In  order  to  maintain  an  sction  for  an  in|nrT 
to  the  person  or  to  nx>vable  propeny,  auoie 
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courts  have  held  tbat  the  wrong  must  be  ooe 
^wliich  would  be  actionable  by  5ie  law  of  the 
place  where  the  redress  is  sought,  as  weU  as 
Djr  the  law  of  the  place  where  the  wrong  was 
doDo.  See,  for  example,  Tfie  BaUey,  L.  R  2 
I>.  C.  198, 204;  PhWip$Y.  Eyre,  L.  R  6  Q.  B.  1, 
28,  29;  TIieM,  Moxham,  L.  R  1  Prob.  Div.  107. 
Ill:  Wooden  y.  Western  New  York  A  P.  R.  Co. 
126  N.  Y.  10;  Ash  v.  Baltimore  <fc  0.  R.  Co,  72 
Bid.  144.  But  such  is  not  the  law  of  this 
court.  By  our  law,  a  private  action  may  be 
maiDtaiDed  in  one  State,  if  not  contrary  to  its 
own  policy,  for  such  a  wrong  done  in  another 
and  actionable  there,  although  a  like  wrong 
would  not  be  actionable  in  the  State  where  the 
suit  is  brought.  Smith  y.  Condry,  42  U.  S. 
1  How.  28  [11:  851;  The  China,  74  U.  8.  7 
Wall.  58,  64  [19:  «)7.  711;  The  Scotfand,  105 
U.  8.  24,  29  [26  '.001,  10081;  Denniekv.  Cen^ 
tral  R.  Co.  of  N,  J.  108  U.  8.  11_126:  4891; 
Texas  dt  P.  R.  Co.  y.  Cox,  145  U.  8.  598 
[86:  8241 

Upon  '.ue  question  what  are  to  be  considered 
penal  laws  of  one  country,  within  the  inter- 
uaiional  rule  which  forbids  such  laws  to  be 
enforced  in  any  other  country,  so  much  reli- 
ance was  placed  by  each  party  in  argument 
upon  the  opinion  of  this  court  in  Wiseojisin  y. 
Pelican  Ins,  Co,,  127  U.  8. 265  [82:  289].  that 
it  will  be  conyenient  to  quote  from  that  opinion 
the  mincipal  propositions  there  affirmed: 

**The  rule  that  the  courts  of  no  country  ex- 
ecute the  penal  laws  of  ano'her  applies  not 
only  to  prosecutions  and  sentences  for  crimes 
and  misdemeanors,  but  te  all  suits  in  favor  of 
the  State  for  the  recovery  of  pecuniary  penal- 
ties for  any  yiolation  of  statutes  for  the  pro- 
tection of  its  revenue,  or  other  municipal  laws, 
and  to  all  Judgments  for  such  penalties." 
p.  290. 

'*  The  application  of  the  rule  to  the  courts  of 
the  several  states  and  of  the  United  States  is 
not  affected  by  the  provisions  of  the  Constitu- 
tion and  of  the  Act  of  Congress,  by  which  the 
iudgments  of  the  courts  of  any  State  are  to 
nave  such  faith  and  credit  given  to  them  in 
every  court  within  the  Uni^  States  as  they 
have  by  law  or  usage  in  the  State  in  which 
they  were  rendered."    p.  291. 

**  The  essential  nature  and  real  foundation 
of  a  cause  of  action  are  not  changed  by  recoy- 
ering  judgment  upon  it;  and  the  technical 
rules,  which  re^rd  the  original  claim  as 
mereed  in  the  judgment,  and  the  judgment  as 
implying  a  promise  by  the  defendant  to  pay  it, 
do  not  preclude  a  court,  to  which  a  judgment 
Is  presented  for  affirmative  action,  (while  it 
cannot  go  behind  the  judgment  for  the  pur- 
pose of  examining  into  the  yalidity  of  the 
claim)  from  ascertaining  whether  the  claim  is 
really  one  of  such  a  nature  that  the  court  is 
authorized  to  enforce  it."    pp.  292,  293. 

••The  statute  of  Wisconsin,  under  which 
the  State  recoyered  in  one  of  her  own  courts 
the  judgment  now  and  here  sued  on,  was  in 
the  strictest  sense  a  penal  statute,  imposing  a 
pcDalty  upon  any  insurance  company  of  an- 
other State,  doing  business  in  the  State  of  Wis- 
consin without  haying  deposited  with  the 
proper  officer  of  the  State  a  full  statement  of 
its  property  and  business  during  the  previous 
year.  The  cause  of  action  wan  not  any  pri- 
vate injury,  but   solely   the  offense  commit- 
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ted  against  the  State  by  violating  her  law.  The 
prosecution  was  in  the  name  of  the  State,  and 
the  whole  penalty,  when  recovered,  would  ac- 
crue to  Oie  State."    p.  299. 

Such  were  the  grounds  upon  which  it  was 
adjudged  in  that  case  that  this  court,  under  [6721 
the  provision  of  the  Constitution  giving  it  orig- 
inal jurisdiction  of  actions  between  a  State  and 
citizens  of  another  State,  had  no  jurisdiction 
of  an  action  by  a  State  upon  a  judgment  recov- 
ered by  it  in  one  of  its  own  courts  against  a 
citizen  or  a  corpora Mon  of  another  State  for  a 
pecuniary  penalty  for  a  yiolation  of  its  munic- 
ipal law. 

Upon  similar  grounds,  the  courts  of  a  State 
cannot  be  compelled  to  take  jurisdiction  of  a 
suit  to  recover  a  like  penalty  for  a  violation 
of  a  law  of  the  United  States.  Martin  v. 
Hunter,  14  U.  8.  1  Wheat.  804,  880.  887  [4: 
97,  108.  105];  United  States  y.  Lathrop,  17 
Johns.  4;  Delafield  v.  lUinois,  2  Hill.  159,  169; 
Jackson  y.  Rose,  2  Va.  Cas.  84;  Ely  v.  Peck, 
7  Conn.  289;  Davison  v.  Champlin,  7  Conn. 
244;  Haney  v.  Sharp,  1  Dana,  442;  State  v. 
Pike,  15  N.  H.  88.  b5;  Ward  y.  Jenkins,  10  Met 
588,  5b7;  1  Kent,  Com.  402-404.  The  only 
ground  ever  suggested  for  maintaining  such 
suits  in  a  state  court  is  that  the  laws  of  the 
United  Slates  are  in  effect  laws  of  each  State. 
Claflin  V.  Houseman,  98  U.  8.  180,  187 
|28:  888,  888);  Piatt,  J,,  in  United  States  y. 
Laihrop,  17  Johns.  22;  Ordway  y.  Central  Nat. 
Bank  of  Baltimore,  47  Md.  217.  But  in  Claf- 
lin y.  Houseman  the  point  adjudged  was  that 
an  assignee  under  the  bankrupt  law  of  the 
United  States  could  assert  in  a  state  court  the 
title  yested  in  him  by  the  assignment  in  bank- 
ruptcy; and  Mr.  Justieel^v2iA\ey ,  who  delivered 
the  opinion  in  that  case,  said  the  year  before, 
when  sitting  in  the  circuit  court,  and  speaking 
of  a  prosecution  in  a  court  of  thf  State  of 
Georgia  for  perjury  committed  in  tbat  State  in 
testifying  before  a  commissioner  of  the  circuit 
court  of  the  United  States,  *'It  would  be  a 
manifest  incongruity  for  one  soyereignty  to 
punish  a  person  for  an  offense  committed 
against  tiie  laws  of  another  sovereiimty."  Ex 
parts  Bridges,  2  Wood,  428,  4:50.  See  also  Re 
Loney,  184  U.  8.  872  (88:  949]. 

Beyond  doubt  (except  in  cases  removed 
from  a  state  court  in  obedience  to  an  express 
Act  of  Congress  in  order  to  protect  ri^rhts 
under  the  Constitution  and  laws  of  the  United 
States)  a  circuit  court  of  the  United  States 
cannot  entertain  jurisdiction  of  a  suit  in  behalf 
of  the  State,  or  of  the  people  thereof,  to  recover 
a  penalty  imposed  by  way  of  punishment  for  a 
yiol  ition  of  a  statute  of  the  State,  "the  courts 
of  the  United  States,"  as  observed  by  Mr.  Jus- 
tice Catron,  delivering  a  judgment  of  this  [6731 
court,  •'having  no  power  to  execute  the  penal 
laws  of  the  individual  states."  Owin  y.  Bresd- 
love,  48  U.  8.  2  How.  29,  88,  87  [U:  167, 1701; 
Owin  y.  Barton,  47  U.  8.  6  How.  7  [12:  821  J; 
Iowa  y.  Chicago,  B,  A  Q,  R.  Co,  87  Fed,  Rep. 
497;  Ferguson  v.  Ross,  88  Fed.  Rep.  161;  Texas 
y.  Day  Land  db  C,  Co,  41  Fed.  Rep.  228;  Dey 
y.  Chicago,  M.  d  St.  P.  R  Co,  45  Fed.  Rep.  82. 

For  the  purposes  of  extra-territorial  jurisdic- 
tion, it  may  well  be  that  actions  by  a  common 
informer,  called,  as  Blackstone  says,  '*  popular 
actions,  l)ecause  they  are  given  to  the  people 
in  general,"  to  recover  a  penalty  imposed  by 

112» 


657-689 


BUPBBMS  COUBT  OW  THB  UhITBD  Sta 


1674] 


) 


Statute  for  an  offense  agaiDst  the  law,  and 
which  may  be  barred  by  a  pardon  granted  be- 
fore action  brought,  mav  stand  on  the  same 
ground  as  suits  brought  for  such  a  penalty  in 
the  name  of  the  State  or  of  its  officers,  because 
they  are  equally  brought  to  enforce  the  crim- 
inal law  of  the  State.  8  Bl.  Com.  161, 162;  2 
B1.  Com.  487,  488;  Adanu  ▼.  Woods,  6  U.  S.  2 
Cranch,  S86  [2:  297];  Owin  v.  Breedlove,  su- 
pra: United  States  ▼.  Connor,  188  U.  S.  61, 
66  [84:  860.  861];  Bryant  v.  Eta,  Smith  (N. 
H.)  »M.  And  pergonal  disabilities  imposed  by 
the  law  of  a  State,  as  an  incident  or  conse- 
quence of  a  judicial  sentence  or  decree,  by  way 
of  punishment  of  an  offender,  and  not  for  the 
benefit  of  any  other  person— such  as  attainder, 
or  iofamy.  or  incompetency  of  a  convict  to  tes- 
tify, or  dis(]ualification  of  the  guilty  party  to 
a  cause  of  divorce  for  adultery  to  mar^  again 
— are  doubtless  strictly  penal,  and  therefore 
•have  no  extraterritorial  operation.  Story, 
Confl.  Laws,  §8  91,  92;  Dicey,  Domicil,  ife; 
Pblliott  V.  Ogden,\  H.  Bl.  123,  8  T.  R.  728; 
IxHian  ▼.  United  States,  144  U.  S.  263,  808 
(28:  429,  440];  Dickson  v.  Dickson,  1  Yerg.  110; 
i^onsford  v.  Johnson,  2  Blatcbf.  61;  Com,  ▼. 
Lane,  118  Mass.  458, 471;  Tan  Yoorhis  v.  Brint- 
naU,  86  N.  Y.  IS  28.  29. 

The  question  whether  a  statute  of  one  State, 
which  in  some  aspects  may  be  called  penal,  is 
a  penal  law,  in  the  international  sense,  so  that 
it  cannot  be  enforced  in  the  courts  of  another 
State,  depends  upon  the  question  whether  its 
purpose  is  to  punish  an  offense  against  the 
public  Justice  of  the  State,  or  to  am>rd  a  pri- 
vate remedy  to  a  person  injured  by  the  wrong- 
ful act. .  There  could  be  no  better  illustration 
of  this  than  the  decision  of  this  court  in  Den- 
nick  y.  Central  B.  Co.  of  IT.  J.  108  U.  S.  11 
[26:  489J. 

In  that  case,  it  wss  held  that,  by  virtue  of  a 
statute  of  New  Jersey  making  a  person  or  cor- 
poration, whose  wrongful  act,  neglect  or  de- 
fault should  cause  the  death  of  any  person, 
liable  to  an  action  by  his  administrator,  for  the 
benefit  of  his  widow  and  next  of  kin,  to  re- 
cover damages  for  the  pecuniary  injury  result- 
ing to  them  from  his  death,  such  an  action, 
where  the  neglect  and  the  death  took  place  in 
New  Jersey,  might,  upon  general  principles 
of  law,  be  maintained  in  a  circuit  court  of  the 
United  States  held  in  the  State  of  New  York 
by  an  administrator  of  the  dec(j  "^ed,  appointed 
in  that  State.  • 

Mr,  Justice  Miller,  in  delivering  Judgment, 
snid:  "  It  can  scarcdy  be  contended  that  the 
act  belongs  to  the  class  of  criminal  laws  which 
can  only  be  enforced  by  the  courts  of  the  State 
where  the  offense  was  committed,  for  it  is, 
though  a  ststutory  remedv,  a  civil  action  to 
recover  damages  for  a  civil  injuiy.  It  is,  in- 
deed, a  right  dependent  solely  on  the  statute 
of  the  State;  but  when  the  Act  is  done  for 
which  the  law  says  the  person  shall  be  liable, 
and  the  action  by  which  the  remedy  is  to  be 
enforced  is  a  personal  and  not  a  real  action, 
and  is  of  that  character  which  the  law  recog- 
nizes as  transitory  and  not  local,  we  cannot  see 
why  the  defendant  majr  not  be  held  li^ible  in 
any  court  to  whose  jurisdiction  he  can  be  sub- 
jected by  personal  process  or  by  volunt  irv  ap> 
pearance,  as  was  the  case  here.  It  is  difficult 
to  understand  how  the  nature  of  the  remedy^ 
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or  the  Juiisdictioo  of  the  courts  to  cnfocee  it, 
is  in  any  manner  dependent  oo  the 
whether  it  is  a  statntoij  right  or  « 
law  right.  Wherever,  oj  either  the 
law  or  the  statute  law  of  m  State,  a  right  U  w* 
tion  has  become  fixed  and  a  leical  UafaihtT  •- 
curred,  that  liability  maj  be  enforced  aad  ik 
right  of  action  pursued  in  any  court  whiA  kai 
Jtirisdiction  of  such  matters  and  can  obisi 
Jurisdiction  of  the  parties."  Dennickv,  Cr^ 
tral  B  Co.  of  N.  /.  108  U.  8.  17.  18  [2fc  441]. 

That  decision  is  important  as 
two  points:  1st.  The  court 


inal  laws,"  that  is  to  say,  laws 
crimes,  as  constituting  the  whole  class  of 
laws  which  cannot  t^  enforced  extfa4eRite!- 
ally.  2d.  A  statute  of  a  SUte,  mairif cstlr  » 
tended  to  protect  life,  and  to  impoee  a  arv  mI 
extraordinarv  dvil  liability  upon  thoaecnssf 
death,  by  subfecUng  them  to  a  private  acsus 
for  the  pecuniary  damages  thereby  reaokacti 
the  family  of  the  deceased,  might  be  eaforti 
in  a  circuit  court  of  the  United  8latcs  held  a 
another  State,  without  reyrard  to  the  qoeacka 
whether  a  similar  liability  woukl  have  aOacM 
for  a  similar  cause  in  that  State.  The  dra**? 
was  approved  and  followed  at  the  last  trra  ■ 
Texas  &  R  B  Co.  v.  Cor,  145  U.  a  » 
[86:  829,  8821,  where  the  Chief  Joeioe,  §( 
ing  for  the  whole  court,  after  alloding  to  < 
recognizing  the  rule  where  the  laws  of 
iurisdictions  are  similar,  sakl:  '"'he  i^oef\  t. 
however,  is  one  of  general  law,  uoA  w  ?  it^: 
it  as  settled  in  Denniek  v.  Cetktral  JSL  Jo  ^S 
J." 

That  dedsiociias  been  also  followed  is  ikt 
courts  of  several  states.  Harriet  v.  Jf.tMa 
apolis  diSt.L.R  Oo.  81  Minn.  II:  ClMfi. 
St.  L.  db  N.O,  B  Oo.  V.  DoyU,  M  M'va  fTT 
Knight  v.  We$t  Jersey  B.  Co.  108  Pi.  rt-. 
Morris  v.  Chicago,  BI.<tP.&Oo.m  Ic«*, 
727;  Missouri  Fac.  B  Co.  v.  LnsiM,  M  Vt 
848;  Biggins  v.  Central  New  RmgUM  SL  (a 
155  Mass.  176. 

In  the  case  last  cited,  a  statute  of  Ooaocctira 
having  provided  that  all  actions  for  la jana  » 
the  person,  including  those  resultiar  i  — 
neously  or  otherwise  in  death,  ahoidd 
and  that  for  an  injury  resulting  in  deatk 
negligence  the  executor  or  adminiairaior  «f  ikt 
deceased  might  maintain  an  action  lo 
damages  not  exceeding  $5,0U0.  lo  be 
uted  among  his  widow  and  helra  la 
proportions;  it  was  held  that  sock  m 
was  not  a  penal  action,  and  mi^bt  bt  ara 
tained  under  that  statute  In  If  asaachoMCi  tv 
an  administrator,  appointed  there,  of  a  dtan 
thereof,  who  had  been  instantly  kiDed  is  C» 
necticut  by  the  negligence  of  a  rmilroad  cvn»' 
ration;  and  the  general  principloa  appfacaW .: 
the  case  were  carefully  stated  as  fal««« 
"  These  principles  require  thai,  in  cssn  ^ 
other  than  penu  actions,  the  foreijcn  law  Sf  •« 
contrary  to  our  public  policy,  or  to  ab«wi 
justice  or  pure  morals,  or  csJcolaSed  to  ojb* 
the  State  or  its  citiseos,  shall  be  reoi^ai^tf  c 
enforced  here,  if  we  have  juriadiecaan  «f  k 
necessary  parties,  and  if  we  can  sar  thi 
sistently  with  our  own  forms  of  prooedi 
Idw  of  trials,  we  can  do  sulMtanilal 
tween  the  parties.  If  the  forei^  law  issL 
statute,  or  if  it  offends  our  o«»  policy ,V  t 
repugnant  to  Justice  or  to  good  nmK  «v  • 
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•calculated  to  Id  Jure  tbfs  State  or  Its  citizeDS,  or 
if  we  have  oot  jurisdiction  of  parties  who  must 
be  brought  in  to  enable  us  to  give  a  satisfac- 
tory remedy,  or  if  under  our  forms  of  pro- 
•cedure  an  action  here  cannot  give  a  sabstantial 
aremedy,  we  are  at  liberty  to  decline  lurisdic- 
tion."  Biggins  v.  Central  New  England  R, 
Oo.  155  Mass.  180. 

The  provision  of  the  statute  of  New  York, 
«Dow  in  question,  making  the  officers  of  a  cor- 
poration, who  sign  and  record  a  false  certifi- 
cate of  amount  of  its  capital  stock,  liable  for 
all  its  debts,  is  in  no  sense  a  criminal  or  quoH 
criminal  law.  The  statute,  while  it  enables 
persons  complying  with  its  provisions  to  do 
business  as  a  corporation,  without  being  sub- 
ject to  the  liabilitv  of  general  partners,  takes 
pains  to  secure  and  maintain  a  proper  corporate 
fund  for  the  payment  of  the  corporate  debts. 
With  this  aim,  it  makes  the  stockholders  indi- 
viduably  liable  for  the  debts  of  the  corpora- 
tion until  the  capital  stock  is  paid  in  and  a  cer- 
ti6cate  of  the  payment  made  by  the  officers; 
and  makes  the  officers  liable  lor  any  false 
and  material  representation  in  that  certificate. 
The  individual  liability  of  the  stockholders 
takes  the  place  of  a  corporate  fund,  until  that 
fund  has  been  duly  created;  and  the  individual 
liabilitv  of  the  officers  takes  the  place  of  the 
fund,  in  case  their  statement  that  it  has  been 
duly  created  is  false.  If  the  officers  do  not 
truly  state  and  record  the  facts  which  exempt 
them  from  liability,  th^  are  made  liable  di- 
rectly to  every  creiditor  of  the  company,  who 
by  reason  of  their  wrongful  acts  has  not  the 
security  for  the  payment  of  his  debt  out  of  the 
•corporate  property,  on  which  he  had  a  right 
Xo  rely.  As  the  statute  imposes  a  burdensome 
liability  on  the  officers  for  their  wrongful  act, 
it  may  well  be  considered  penal,  in  the  sense 
that  it  should  be  strictly  construed.  But  as  it 
gives  a  civil  remedy,  at  the  private  suit  of  the 
creditor  only,  and  measured  by  the  amount  of 
bis  debt,  it  is  as  to  him  clearly  remedial.  To 
maintain  such  a  suit  is  not  to  administer  a 
punishment  imposed  upon  an  offender  against 
the  State,  but  simply  to  enforce  a  private  risht 
secured  under  its  laws  to  ^  iodividual.  We 
can  see  no  just  ground,  on  ^rinciole,  for  hold- 
ing such  a  statute  to  be  a  penal  law,  in  the 
sense  that  it  cannot  be  .enforced  in  a  foreign 
State  or  country. 

The  decisions  of  the  Court  of  k  ppeals  of  New 
York,  so  far  as  they  have  been  brought  to  our 
notice,  fall  short  of  holding  that  the  liability 
imposed  upon  the  officers  of  the  corporation 
by  such  statutes  is  a  punishment  or  penalty 
which  cannot  be  enforced  in  another  State. 

In  Garrison  v.  Howe,  the  court  held  that  the 
statute  was  so  far  penal  that  it  must  be  con- 
strued strictly,  and  therefore  the  officers  could 
not  be  charged  with  a  debt  of  the  corporation, 
which  was  neither  contracted  nor  existing 
during  a  default  in  making  the  report  required 
by  the  statute;  and  Chief  Justice  Denio,  in  de- 
livering judgment,  said:  "  If  the  statute  were 
simply  a  remedial  one,  it  might  be  said  that 
the  plaintiff's  case  was  within  its  equity;  for 
the  general  object  of  the  law  doubtless  was, 
beside  enforcing  the  duty  of  makinir  reports 
for  the  benefit  of  all  concerned,  to  enable  par- 
ties proposing  to  deal  with  the  corporation  to 
«ee  whether  Uiey  could  safely  do  so."    *'  But 
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the  provision  is  highly  penal,  and  the  rules  of 
law  do  not  permit  us  to  extend  it  by  construc- 
tion to  cases  not  fairly  within  the  language." 
17  N.  Y.  468,  465.  466. 

In  Jones  v.  Barlow^  it  was  accordingly  held 
that  officers  were  only  liable  for  debts  actually 
due,  and  for  which  a  present  right  of  action 
exists  against  the  corporation;  and  the  court 
said:  "Although  the  obligation  is  wholly 
statutory,  and  i^judged  to  to  a  penalty,  it  is 
in  substance,  as  it  is  in  form,  a  remedy  JTor  the 
collection  of  the  corporate  debts.  The  act  is 
penal  as  against  the  defaulting  trustee^,  but  is 
remedial  in  favor  of  creditors.  The  liabilitv 
of  defaulting  trustees  is  measured  by  the  obli- 
gation of  the  company,  and  a  discharge  of  the 
obligations  of  the  company,  or  a  release  of  the 
debt,  l)ars  the  action  against  the  trustees."  63 
N.  Y.  202.  205,  206. 

The  other  cases  in  that  court,  cited  at  the 
bar,  adjudged  only  the  following  points: 
Within  the  meaning  of  a  statute  of  limitations 
applicable  to  private  actions  only,  the  action 
against  an  officer  is  not  "  upon  a  liability 
created  by  statute,  other  than  a  penalty  or  for- 
feiture," which  would  be  barred  in  six  years, 
but  is  barred  in  three  years  as  '*an  action  upon 
a  statute  for  a  penalty  or  forfeiture  where  ac- 
tion is  given  to  the  party  aggrieved,"  because 
the  provisions  in  question,  said  the  court, 
"impose  a  penalty,  or  a  liability  in  that  nat- 
ure." Merchants  Bank  of  New  tlaven  v.  Bliss^ 
85  N.  Y.  412,  417.  A  count  against  a  person 
as  an  officer  for  not  filing  a  report  cannot  be 
joined  with  one  against  him  as  a  stockholder 
for  debts  contracted  before  a  report  Is  filed, 
that  being  *'  an  action  on  contract."  Wiles  ▼. 
iifMyrf/iw.  64  N.  Y.  173, 176.  The  action  against 
an  officer  is  an  action  ex  delicto^  and  therefore 
does  not  survive  against  his  personal  repre- 
sentatives.   Stokes  V.  Stickney,  96  N.  Y.  828. 

In  a  later  case  than  anv  of  these,  the  court, 
in  affirming  the  very  jungment  now  sued  on, 
and  adjudging  the  statute  of  1875  to  be  con- 
stitutional and  valid,  said  that  **  while  liability 
within  the  provision  in  question  is  in  some 
sense  penal  in  its  character,  it  may  have  been 
intended  for  the  protecrion  of  creditors  of  cor- 
porations created  pursuant  to  that  statute." 
Jluntipgton  v.  Attrill,  118  N.  Y.  365,  378. 
And  where  such  an  action  against  an  officer 
went  to  judgment  before  the  death  of  either 
party,  it  was  decided  that  **  the  original  wrong 
was  merged  in  the  judcrment,  and  that  thus 
became  property  with  all  the  attributes  of  a 
iudmncnt  in  an  action  ex  contractu;*'  and  that 
if,  after  a  reversal  of  judgment  for  the  plain- 
tiff, both  parties  died,  the  plaintiff's  represen- 
tatives might  maintain  an  appeal  from  the  ludg- 
ment  of  reversal,  and  have  the  defendants 
representatives  summoned  in.  Carr  v.  Rischer, 
119  N.  Y.  117.  124. 

We  do  not  refer  to  these  decisions  as  evidence 
in  this  case  of  the  law  of  New  York,  because 
in  the  courts  of  Maryland  that  law  could  only 
be  proved  as  a  fact,  and  was  hardly  open  to 
proof  on  the  demurrer,  and,  if  not  proved  in 
ihase  courts,  could  not  be  taken  judicial  notice 
of  by  this  court  on  this  writ  of  error.  Hanley 
V.  Donoghue,  116  U.  8.  1  [29:  685];  Chicago  A 
A,  R.  Go,  V.  Wiggins  Ferry  Co.  119  U.  8.  61 5 
[80:  519];  Wermoag  v.  Pawling,  5  Gill  &  J. 
500,  508;  Coates  v.  Mackey,  56  Md.  416,  419. 
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statute  for  an  offense  agaiDst  the  law,  and 
which  may  be  barred  by  a  pardon  granted  be- 
fore action  brought,  mav  stand  on  the  same 
ground  as  suits  brought  for  such  a  penalty  in 
the  name  of  the  State  or  of  its  officers,  because 
they  are  equally  brought  to  enforce  the  crim- 
inal law  of  the  State.  8  Bl.  Com.  161, 162;  2 
B1.  Com.  487,  488;  AdatM  ▼.  Wood»,  6  U.  S.  2 
Cranch,  2m  [2:  297];  Qioin  t.  Breedlove,  mi- 
pra:  United  States  y.  Connor,  188  U.  S.  61, 
66  [84:  860,  861];  Bryant  v.  Ela,  Smith  (N. 
H.)  »M.  And  perMOoaJ  disabilities  imposed  by 
the  law  of  a  State,  as  an  incident  or  conse- 
quence of  a  Judicial  sentence  or  decree,  by  way 
of  punishment  of  an  offender,  and  not  for  the 
benefit  of  any  other  person — such  as  attainder, 
or  iofamy.  or  incompeteoc^  of  a  convict  to  tes- 
tify, or  disqualification  of  the  guilty  party  to 
a  cause  of  divorce  for  adultery  to  marry  again 
— are  doubtless  strictly  penal,  and  therefore 
•have  no  extraterritorial  operation.  Story, 
Confl.  Laws,  §8  91,  92;  Dicey,  Domicil,  ife; 
Fblliott  V.  Ogden,  1  H.  Bl.  123,  3  T.  R.  726; 
Ixxjan  y.  United  States,  144  U.  S.  263,  303 
(88:  429, 440];  Dickson  y.  Dickson,  1  Yerg.  110; 
i^on^ord  y.  Johnson,  2  Blatcbf.  51;  Com,  y. 
Lane,  118  Mass.  458, 471 ;  Tan  Toorhis  v.  BHnt- 
naU,  86  N.  Y.  IS  28.  29. 

The  question  whether  a  statute  of  one  State, 
which  in  some  aspects  may  be  called  penal,  is 
a  penal  law,  in  the  ioternatiooal  sense,  so  that 
it  cannot  be  eoforced  in  the  courts  of  another 
State,  depends  upon  the  question  whether  its 
purpose  is  to  punish  an  offense  against  the 
public  Justice  of  the  State,  or  to  afK>rd  a  pri- 
vate remedy  to  a  person  injured  by  the  wrong- 
ful act. .  There  could  be  no  better  illustration 
of  this  than  the  decision  of  this  court  in  Den- 
nick  V.  Central  B.  Co.  of  JIT.  J.  108  U.  S.  11 
[26:  489J. 

In  that  case,  it  wsa  held  that,  by  virtue  of  a 
statute  of  New  Jersey  making  a  person  or  cor- 
poration, whose  wrongful  act,  neglect  or  de- 
fault should  cause  the  death  of  any  person, 
liable  to  an  action  by  his  administrator,  for  the 
benefit  of  his  widow  and  next  of  kin,  to  re- 
cover damages  for  the  pecuniary  in juiy  result- 
ing to  them  from  his  death,  such  an  action, 
where  the  neglect  and  the  death  took  place  in 
New  Jersey,  might,  upon  general  pnociples 
of  law,  be  maintained  in  a  circuit  court  of  the 
United  States  held  in  the  State  of  New  York 
by  an  administrator  of  the  dece  "^ed,  appointed 
in  that  State.  • 

Mr,  Justice  Miller,  in  delivering  Judgment, 
ssid:  "  It  can  scarcely  be  contended  t£it  the 
act  belongs  to  the  class  of  criminal  laws  which 
oan  only  be  enforced  by  the  courts  of  the  State 
where  the  offense  was  committed,  for  it  is, 
though  a  ststutory  remedy,  a  civil  action  to 
recoyer  damages  for  a  civil  injury.  It  is,  in- 
deed, a  right  dependent  solely  on  the  statute 
of  the  State;  but  when  the  Act  is  done  for 
which  the  law  says  the  person  shall  be  liable, 
and  the  action  by  which  the  remedy  is  to  be 
enforced  is  a  personal  and  not  a  real  action, 
and  is  of  that  character  which  the  law  recog- 
nizes as  transitory  and  not  local,  we  cannot  see 
why  the  defendant  majr  not  be  held  li^ible  in 
any  court  to  whose  jurisdiction  he  can  be  sub- 
jected by  personal  process  or  by  yoluntiry  ap- 
pearance, as  was  the  case  here.  It  is  difficult 
to  understand  how  the  nature  of  the  remedy^ 
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or  the  jorisdictioo  of  the  courts  to  enfoeee  k, 
is  in  any  manner  dep^ident  on  the 
whether  it  is  a  statutory  ri|^t  or  a 
law  right.  Wherever,  oy  either  tbe 
law  or  the  statute  law  of  a  State,  a  rii^t  of  ae* 
tion  has  become  fixed  and  a  leiEal  Uabifiiy  ■»- 
curred,  that  liability  maj  be  enfonxd  and  the 
right  of  action  pursued  in  any  court  whick  kts 
Jurisdiction  of  such  matters  and  can  9bnu 
jurisdiction  of  the  partjes."  Denmiekw.  Cm- 
tral  R.  Co.  of  N.  J.  103  U.  8.  17.  18  [»  441]. 

That  decision  is  important  as 
two  points:  1st.  The  court  considered 
inal  laws,"  that  is  to  say,  laws 
crimes,  as  constituting  the  whole  daaa  of 
laws  which  cannot  t^  eoforced 
ally.  2d.  A  statute  of  a  State,  mawiffwrff 
tended  to  protect  life,  and  to  ioipoae  a  ae« ; 
extraordinary  dvil  liability  upon  tboae 
death,  by  sub^{ecting  them  to  a  private 
for  the  pecuniary  damages  thereby  resoltiac  is 
the  family  of  the  deceased,  might  be  eaforei 
in  a  circuit  court  of  the  United  Slates  beM  m 
another  State,  without  regard  to  tbe 
whether  a  similar  liability  would  have 
for  a  similar  cause  in  that  State.  Tbe  dens^« 
was  approved  and  followed  at  tbe  last  trna  is 
Texas  di  P,  R.  Co.  v.  Cor,  145  U.  a  SO,  «« 
[86:  829,  8821,  where  the  Chief  Justice,  speak 
ing  for  the  whole  court,  after  alludiag  to  cms 
recognizing  the  rule  where  tbe  laws  of  boci 
iurisdictions  are  similar,  said:  "  '^  he  que**,  c, 
however,  is  one  of  general  law,  uid  w  ?  ir^i 
it  as  settled  in  Denniekr.  Centra  R,  >  ^S 
J"  .        .  ' 

That  decision  lias  been  also  followed  ia  tkt 
courts  of  several  states.  Errrtek  v.  MtrnMrn- 
apolis  its  St,  L.  R  Co.  81  Minn.  11:  Omaft. 
St.  L,  di  N.O,R.  Co,  y.  DoyU,  60  Mi«a.  ITT. 
Knight  v.  Weti  Jersey  R.  Co.  108  Pi.  th- 
Morris  v.  Chicago,  Bl.dbP.B,  Gk.  65  leva. 
727;  Missouri  Pae.  R.  Co.  v.  LnsU,  84  Nek 
848;  Biggins  v.  Central  Nem  KmpUjtd  R  (k 
155  Mass.  176. 

In  the  case  last  cited,  a  statute  of  Coooectkwt 
having  provided  that  all  actioos  for  iajonn  la 
the  person,  including  those  reaultinc  aataatS' 
neously  or  otherwise  in  death,  ahould  mrvive. 
and  that  for  an  injury  resulting  in  death  fro« 
negligence  the  executoror  adminialraiorof  tha 
deceased  might  maintain  an  actioo  to  retowr 
damages  not  exceeding  $5,0U0,  to  be 
uled  among  his  widow  and  befra  te 
proportions;  it  was  held  thai  sucii  aa 
was  not  a  penal  action,  and  mi^bt  be 
tained  under  that  statute  in  Masaacfaawrtta  by 
an  administrator,  appointed  there,  of  a  citisa 
thereof  who  had  been  insuntly  hilled  ia  Ooa- 
necticut  by  the  negligence  of  a  railroad  oorp» 
ration;  and  the  general  principles  appbcab&c  la 
the  case  were   carefully  stated    as   folk>«» 
"  These  principles  require  thai,  in   caart  of 
other  than  penu  actions,  the  foreijtB  law.  if 
contrary  to  our  public  policy,  or  to 
justice  or  pure  morals,  or  calculated  to  laj 
the  State  or  its  citizens,  shall  be 
enforced  here,  if  we  have  Jurisdicdosi  of  aB 
necessary  parties,  and  if  we  can  see  that«  coa- 
sistently  with  our  own  forms  of  prooedare  aad 
Idw  of  trials,  we  can  do  substantial  justice  br^ 
tween  the  parties.    If  the  foieiga  law  la  a  pi  ail 
statute,  or  if  it  offends  our  owa  policy,  or  m 
repugnant  to  Justice  or  to  good  motate,  at  is 
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<;alculated  to  fDjure  this  State  or  Its  citizeDS,  or 
i  f  we  have  not  jurisdiction  of  parties  who  must 
be  brought  in  to  enable  us  to  give  a  satisfac- 
•toiy  remedy,  or  if  under  our  forms  of  pro- 
<;eaure  an  action  here  cannot  give  a  substantial 
{remedy,  we  are  at  liberty  to  decline  iurisdic- 
*  tion."  Biggins  v.  Central  New  England  R. 
-Co.  155  Mass.  180. 

The  provision  of  the  statute  of  New  York, 
•now  in  question,  making  the  officers  of  a  cor- 
poration, who  sign  and  record  a  false  certifi- 
<cate  of  amount  of  its  capital  stock,  liable  for 
-    all  its  debts,  is  in  no  sense  a  criminal  or  quasi 
criminal  law.    The  statute,  while  it  enables 
persons  complying  with  its  provisions  to  do 
Dusiness  as  a  corporation,  without  being  sub- 
ject to  the  liabilitv  of  general  partners,  takes 
;     pains  to  secure  and  maintain  a  proper  corporate 
fund  for  the  payment  of  the  corporate  debts. 
^    With  this  aim,  it  makes  the  stockholders  Indi- 
vid uably  liable  for  the  debts  of  the  corpora- 
tion until  the  capital  stock  is  paid  in  and  a  cer- 
tificate of  the  payment  made  by  the  officers; 
and  makes  the  officers  liable  for  any  false 
and  material  representation  in  that  certificate. 
The  individual  liability  of  the  stockholders 
takes  the  place  of  a  corporate  fund,  until  that 
fund  has  been  duly  created;  and  the  individual 
liability  of  the  officers  takes  the  place  of  the 
fund,  in  case  tbeir  statement  that  it  has  been 
duly  created  is  false.    If  the  officers  do  not 
truly  state  and  record  the  facts  which  exempt 
them  from  liability,  they  are  made  liable  di- 
recily  to  every  creditor  of  the  company,  who 
by  reason  of  their  wrongful  acts  has  not  the 
security  for  the  payment  of  his  debt  out  of  the 
•corporate  property,  on  which  he  had  a  right 
to  rely.    As  the  statute  imposes  a  burdensome 
liability  on  the  officers  for  their  wrongful  act, 
it  may  well  be  considered,  penal,  in  the  sense 
that  it  should  be  strictly  construed.     But  as  it 
gives  a  civil  remedy,  at  the  private  suit  of  the 
creditor  only,  and  measured  by  the  amount  of 
his  debt,  it  is  as  to  him  clearly  remedial.    To 
maintain  such  a  suit  is  not  to  admioister  a 
punishment  imposed  upon  an  offender  against 
the  State,  but  simply  to  enforce  a  private  right 
'1      secured  under  its  laws  to  a^  iodividual.     We 
•■      can  see  no  Just  ground,  GC  principle,  for  hold- 
ing such  a  statute  to  be  a  penal  law,  in  the 
sense  that  it  cannot  be  .«pforced  in  a  foreign 
State  or  country. 

The  decisions  of  the  Court  of  A  ppeals  of  New 
York,  so  far  as  they  have  been  brought  to  our 
notice,  fall  short  of  holding  that  the  liability 
imposed  upon  the  officers  of  the  corporation 
by  such  statutes  is  a  punishment  or  penalty 
which  cannot  be  enforced  in  another  State. 

In  Garrison  v.  H<>u)e^  the  court  held  that  the 
statute  was  so  far  penal  that  it  must  be  con- 
strued strictly,  and  therefore  the  officers  could 
not  be  charged  with  a  debt  of  the  corporation, 
which  was  neither  contracted  nor  existing 
during  a  default  in  making  the  report  required 
by  the  statute;  and  Chief  Justice  Denio,  in  de- 
livering judgment,  said:  "  If  the  statute  were 
simply  a  remedial  one,  it  might  be  said  that 
the  plaintiff's  case  was  within  its  equity;  for 
the  general  object  of  the  law  doubtless  was, 
beside  enforcing  the  duty  of  making  reports 
for  the  benefit  of  all  concerned,  to  enable  par- 
ties proposing  to  deal  with  the  corporation  to 
see  whether  they  could  safely  do  so."    *'  But 
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the  provision  Is  highly  penal,  and  the  rules  of 
law  do  not  permit  us  to  extend  it  by  construc- 
tion to  cases  not  fairly  within  the  language." 
17  N.  Y.  458.  465,  466. 

In  Jones  v.  Barlow,  it  was  accordingly  held 
that  officers  were  only  liable  for  debts  actually 
due,  and  for  which  a  present  right  of  action 
exists  against  the  corporation;  and  the  court 
said:  "Although  the  obligation  is  wholly 
statutory,  and  £l judged  to  be  a  penalty,  it  is 
in  substance,  as  it  is  in  form,  a  remedv  for  the 
collection  of  the  corporate  debts.  The  act  is 
penal  as  against  the  defaulting  trustee^,  but  is 
remedial  in  favor  of  creditors.  The  llabilitj^ 
of  defaulting  trustees  is  measured  by  the  obli- 
gation of  the  company,  and  a  discharge  of  the 
ot)ligation9  of  the  company,  or  a  release  of  the 
debt,  bars  the  action  against  the  trustees."  63 
N.  Y.  202.  205,  206. 

The  other  cases  in  that  court,  cited  at  the 
bar,  adjudged  only  the  following  points: 
Within  the  meaning  of  a  statute  of  limitations 
applicable  to  private  actions  only,  the  action 
against  an  officer  is  not  **  upon  a  liability 
created  by  statute,  other  than  a  penalty  or  for- 
feiture," which  would  be  barred  in  six  years, 
but  is  barred  in  three  years  as  *'  an  action  upon 
a  statute  for  a  penalty  or  forfeiture  where  aC' 
tion  is  given  to  the  party  aggrieved,"  because 
the  provisions  in  question,  said  the  court, 
"impose  a  penalty,  or  a  liability  in  that  nat- 
ure. "  Merchants  Bank  of  New  Ilaven  v.  Bliss^ 
35  N.  Y.  412,  417.  A  count  against  a  person 
as  an  officer  for  not  filing  a  report  cannot  be 
joined  with  one  against  him  as  a  stockholder 
for  debts  coutracted  before  a  report  is  filed, 
that  beinff  **  an  action  on  contract."  Wiles  v. 
/fcfwyrf/iw.  64  N.  Y.  173, 176.  The  action  against 
an  officer  is  an  action  ex  delicto^  and  therefore 
does  not  survive  against  his  personal  repre- 
sentatives.   Stokes  V.  Stickney,  96  N.  Y.  323. 

In  a  later  case  than  anv  of  these,  the  court, 
in  affirming  the  very  judgment  now  sued  on, 
and  adjudging  the  statute  of  1875  to  be  con- 
stitutional and  valid,  said  that  "  while  liability 
within  the  provision  in  question  is  in  some 
sense  penal  in  its  character,  it  may  have  been 
intended  for  the  protection  of  creditors  of  cor- 
porations created  pursuant  to  that  statute." 
Buntipgion  v.  Attrill,  118  N.  Y.  865,  378. 
And  where  such  an  action  against  an  officer 
went  to  judgment  l)efore  the  death  of  either 
party,  it  was  decided  that  "the  original  wrong 
was  merged  in  the  judfirment,  and  that  thus 
became  property  with  all  the  attributes  of  a 
iud(rmcnt  in  an  action  ex  contractu;**  and  that 
if,  after  a  reversal  of  judgment  for  the  plain- 
tiff, both  parties  died,  the  plaintiff's  represen- 
tatives might  maintain  an  appeal  from  the  ludg* 
ment  of  reversal,  and  have  the  defendanrs 
representatives  summoned  in.  Oarr  v.  Bischer, 
119  N.  Y.  117.  124. 

We  do  not  refer  to  these  decisions  as  evidence 
in  this  case  of  the  law  of  New  York,  because 
in  the  courts  of  Maryland  that  law  could  only 
be  proved  as  a  fact,  and  was  hardly  open  to 
proof  on  the  demurrer,  and,  if  not  proved  in 
those  courts,  could  not  be  taken  judicial  notice 
of  by  this  court  on  this  writ  of  error.  Banley 
V.  Donoghue,  116  U.  8.  1  [29:  535];  Chicago  A 
A,  B.  Co.  V.  Wiggins  Ferry  Co.  119  U.  S.  61 5 
[80:  519];  Wemtoag  v.  Pawling,  5  Gill  &  J. 
500,  508;  Coates  v.  Mackey,  56  Md.  416,  419, 
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Nor,  for  leasons  to  be  stated  presently,  could 
those  decisions,  in  any  view,  be  regarded  as 
coocludiog  the  courts  of  Maryland,  or  this 

[670]  court,  upon  the  question  whether  this  statute 
is  a  penal  law  in  the  international  sense.  But 
they  are  entitled  to  great  consideration,  because 
made  by  a  court  of  high  authority*  construing 
the  terms  of  a  statute  with  which  it  was 
peculiarly  familiar;  and  it  Is  satisfactory  to  find 
no  adjudication  of  that  court  inconsistent  with 
the  Yiew  which  we  take  of  the  liability  in 
question. 

That  court  and  some  others,  indeed,  have 
held  that  the  liability  of  officers  under  such  a 
statute  is  so  far  in  the  nature  of  a  penalty,  that 
the  creditors  of  the  corporation  have  no  vested 
right  therein,  whicb  cannot  be  taken  away  by 
a  repeal  of  the  statute  before  Judgmeut  in  an 
action  brought  thereon.  Victory  Wdb  Print- 
ing dk  K  Maeh.  Mfy.  Co,  v.  Beeeher,  97  N.  Y. 
651.  26  Hun,  48;  Union  Iron  Go.  v.  Fierce,  4 
Biss.  827;  Breitung  v.  Lindauer,  87  Mich.  217. 
280;  Qregory  v.  Qerman  Bank  cf  Denver,  8 
Colo.  882.  But  whether  that  is  so,  or  whether, 
within  the  decision  of  this  court  in  Hawthorne 
▼.  Calef,  69  U.  8. 2  Wall.  10.  28  [17:  776.  779], 
such  a  repeal  so  affects  the  security  which  the 
creditor  had  when  his  debt  was  contracted,  as 
to  impair  the  obligation  of  his  contract  itiih 
the  corporation,  is£sidefrom  the  question  now 
before  us. 

It  is  true  that  the  courts  of  some  states,  in- 
cluding Marvland,  have  declined  to  enforce  a 
similar  liability  imposed  by  the  statute  of 
another  State.  But,  in  each  of  those  cases,  it 
appears  to  have  been  assumed  to  be  a  sufficient 
ground  for  that  conclusion,  that  the  liability 
was  not  founded  in  contract,  but  was  in  the 
nature  of  a  penalty  imposed  by  statute;  and  no 
reasons  were  given  for  considering  the  statute 
a  penal  law  in  the  strict,  primary  and  interna- 
tional sense.  Derriekson  v.  Smith,  27  N.  J.  L. 
166;  Halsey  v.  McLean,  12  Allen.  488;  Pip- 
mouth  Fint  Nat.  Bank  t.  Price,  88  Md. 
487. 

It  is  also  true  that  in  H-otidenee  Steam  En- 
gine Co,  V.  Hubbard,  101  U.  8.  188,  192 
[25:  786,  788],  Mr,  Justice  Clifford  referred  to 
those  cases  by  way  of  argument.  But  in  that 
case,  as  well  as  in  Chaee  v.  Gurtie,  118  U.  8. 452 
[28:  1088],  the  only  point  adiudged  was  that 

[680]  >u<^b  statutes  were  so  far  penal  that  they  must 
be  construed  strictly;  and  in  t)oth  cases  juris- 
diction was  assumed  by  the  circuit  court  of  the 
United  States,  and  not  doubted  by  this  court; 
which  could  hardly  have  been  if  the  statute  bad 
been  deemed  penal,  within  the  maxim  of  in- 
ternational law.  In  Flash  v.  Conn,  109  U.  S. 
871  [27:  966],  the  liability  sought  to  be  enforced 
under  the  statute  of  New  York  was  the  liability 
of  a  stockholder  arising  upon  contract;  and  no 
question  was  presented  as  to  the  nature  of  the 
liability  of  officers. 

But  in  Hornor  ?.  Henning,  98  U.  228 
[28:  879],  this  court  declined  to  consider  a 
similar  liability  of  officers  of  a  corporation  in 
the  District  of  Columbia  as  a  penaltv.  See  also 
NealM.  Moultrie,  12  Ga.  104;  CadpY,  Sanford, 
58  Vt.  682,  689,  640;  Nickereonv,  Wheeler,  118 
Mass.  295.  298;  Poet  v.  Toledo.  C.  A  St,  L,  R. 
Co,  144  Mass.  841.  845;  Woolverton  v.  Tnylor, 
182  111.  197;  Morawetz,  Priv.  Corp.  (2d  ed.) 
§  908. 
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The  only  other  case  in  tliis  eoaxt,  citrd  bf 
the  defendant,  is  Miseouri  f^ie.  B,  CS».  ▼. 
Humes,  115  U.  8.  518  [29:  4631,  wbich  iriaied 
only  to  the  authority  of  the  legialatiiR  of  & 
State  to  compel  railroad  corpocmtiooa.  aegfect- 
ing  to  provide  fences  and  ci^Ue  nards  oa  ikt 
lines  of  their  roads,  to  pay  doubSs  daaage*  to 
the  ownera  of  cattle  injured  by  rcaaoe  St  die 
neglect;  and  no  question  of  ibe  jnrtodicncMi  of 
the  courts  of  another  State  to  maiotaio  mai 
for  such  damages  was  involved  id  tke 
suggested  by  counsel,  or  io  the  nund  of 
court. 

The  true  limits  of  the  infematiooml  rak 
well  stated  in  the  decision  of  the  jodida] 
mittee  of  the  Privy  ConncO  of  Enjj^laiMi, 
an  appeal  from  Canada,  in  an 
by  the  present  plaintiff  against  AttxiO 
province  of  Ontario  upon  the  judgmeat  to  ca- 
force  which  the  present  soit  was  broogkc 
The  Canadian  Judges,  having  in  efideaee 
before  them  some  of  the  cases  m  the  Coon  d 
Appeals  of  New  York,  above  referred  to.  ai 
well  as  the  testimony  of  a  w^  known  lavyvr 
of  New  York,  that  such  statutea  were,  aad 
had  been  held  by  that  court  to  be.  strirtiy  peaa! 
and  punitive,  differed  in  opiqioii  nmoa  the 
question  whether  the  statute  of  New  Yarkv» 
a  penal  law  which  could  not  be  enforoed  ia 
another  country,  as  well  as  upoo  the  qacFtisa 
whether  the  view  taken  by  the  oonrts  of  Ne« 
York  should  be  conclusiye  apoa  foniea 
courts,  and  finally  gave  judi^nieot  for  the  de- 
fendant. Huntington  v.  Atiritt,  17  Oat.  App. 
245,  18  Ont  App.  186. 

In  the  Privy  Council,  Lord  Wataoa.  speak- 
ing  for  Lord  ChaneeUor  Halsburr  aad  other 
Judges,  as  well  as  for  himself,  oetivtred  la 
opinion  in  favor  of  reversing  the  jodfuitat 
below,  and  entering  a  decree  for  the  appellaat. 
upon  the  ground  that  the  action 


the  sense  of  international  law,  penal, 
other  words,  an  action  on  behalf  of  the 
emment  or  community  of  the  State  of  S«« 
York  for  punishment  of  an  offeaae  ^fcauii 
their  municipal  law."    The  fact  that  that « pa 
ion  has  not  been  found  in  any  series  of  repor:* 
readily  accessible  in  this  country ,  bat 
8  Times  Law  Reports,  841.  affords 
sons  for  quoting  some  passages. 

"The  rule"  (of  intemaiional  law) 
Watson,  **  had  its  foundation  in  the  wHl 
ognized  principle  that  crimes,  inclndins:  ia  that 
term  all  breaches  of  public  law  puDis£iblp  :.  ▼ 
pecuniary  mulct  or  otherwise,  at  the  tw^aac^ 
of  the  state  government,  or  of  aonie  oac  rep- 
resenting the  public,  were  local  in  this  arw. 
that  they  were  only  cognizable  and  puniahabit 
in  the  country  where  they  were 
Accordingly  no  proceeding,  even  in  the 
of  a  civil  suit,  which  had  for  its  object  the 
forcement  by  the  Stale,  whether  dtevctlr  nr 
imlirectly.  of  punishment  imposed  for  curh 
breaches  by  the  lex  loci,  ought  to  he  admntc^ 
in  the  courts  of  any  other  coantry.  In  it»  --y 
dinary  acceptation,  the  word  'poial*  VK^rtt 
embrace  penalties  for  infractioQa  of 
law,  which  did  not  constitute  off« 
the  State;  it  might,  for  many  legal 
l)e  applied  with  perfect  profuiety  lo 
created  bv  contract;  and  it,  therefore,  w] 
taken  by  itself,  failed  to  mark  that 
between  civil    rights  and   crinteal 
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bicb  was  the  Tery  eflsence  of  tbe  international 

After  observing  tbat,  in  tbe  opinion  of  tbe 
judicial  oommittee,  the  first  passage  above 
ciuoted  from  Wisconsin  v.  Pelican  ln%,  Co,,  127 
XT.  S.  266,  290  [82:  239,  243],  "disclosed  tbe 
proper  test  for  ascertaining  whether  an  action 
'was  penal  within  tbe  meaning  of  tbe  rule,"  be 
added:  *'A  proceeding,  in  order  to  come  with- 
1  in  tbe  scope  of  tbe  rule,  must  be  in  tbe  nature 

of  a  suit  in  favor  of  tbe  State  whose  law  bad 
been  infringed.  AU  tbe  provisions  of  munici- 
pal statutes  for  the  regulation  of  trade  and 
trading  companies  were  presumably  enacted  in 
the  interest  and  for  tbe  benefit  of  tbe  commu- 
nity at  large;  and  persons  who  violated  those 
provisions  were,  in  a  certain  sen^e,  offenders 
against  tbe  state  law  as  well  as  against  individ- 
uals who  might  be  injured  by  their  miscon- 
duct. But  foreign  tribunals  did  not  regard 
those  violations  of  statute  law  asoffenses  adiinst 
tbe  State,  unless  their  vindication  rested  wiib 
tbe  State  itself  or  with  tbe  community  which  it 
represented.  Penalties  might  be  attached  to 
ibem,  but  that  circumstance  would  not  bring 
them  within  tbe  rule,  except  in  cases  where 
those  penalties  were  recoverable  at  the  instance 
of  tbe  State,  or  of  an  official  duly  authorized 
to  prosecute  on  its  behalf,  or  of  a  member  of 
the  public  in  tbe  chaiacter  of  a  common  in- 
former. An  action  by  the  latter  was  regarded 
as  an  actio  popular  is  pursued,  not  in  his  indi- 
vidual interest,  but  in  the  interest  of  the  whole 
community." 

He  bad  already,  in  an  earlier  part  of  tbe 
opinion,  observed:  "Their  lordships  could  not 
assent  to  the  proposition  that,  in  considering 
whether  tbe  present  action  was  penal  in  such 
aense  as  to  oust  their  Jurisdiction,  tbe  courts  of 
Ontario  were  bound  to  pay  absolute  deference 
to  any  interpretation  which  might  have  been 
put  upon  the  statute  of  1876  in  the  State  of 
l^ew  York.  They  had  to  construe  and  apply 
an  international  rule,  which  was  a  matter  of 
law  entirely  within  tbe  cognizance  of  the  for- 
eign court  whose  jurisdiction  was  invoked. 
Judicial  decisions  in  tbe  State  where  the  cause 
of  action  arose  were  not  precedents  which 
must  l)e  followed,  although  tbe  reasoning  upon 
which  they  were  founded  must  always  receive 
careful  consideration  and  might  be  conclusive. 
The  court  appealed  to  must  determine  for  it- 
self, in  tbe  first  place,  thesulistance  of  the  right 
sought  to  be  enforced,  and,  in  the  second  place, 
whether  its  enforcement  would,  either  directly 
or  indirectly,  involve  the  execution  of  tbe  penal 
law  of  another  State.  Were  any  other  princi- 
ple to  guide  its  decision,  a  court  misht  find  it- 
self in  tbe  position  of  giving  effect  in  one  case, 
and  denying  effect  in  another,  to  suits  of  the 
2^oi  same  character,  in  consequence  of  the  causes  of 
^^-^  action  having  arisen  in  different  countries:  or 
in  tbe  predicament  of  being  constrained  to 
give  effect  to  laws  which  were,  in  its  own 
judgment,  strictly  penal." 

In  this  view  that  the  question  is  not  one  of 
local,  but  of  international  law,  we  fully  con- 
cur. Tbe  test  is  not  by  what  name  the  statute 
is  called  by  tbe  Legislature  or  the  courts  of  tbe 
State  in  which  it  was  passed,  but  whether  it 
appears  to  tbe  tribunal  which  is  called  upon  to 
enforce  it  to  be,  in  its  essential  character  and 
effect,  a  punishment  of  an  offense  against  the 
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public,  or  a  grant  of  a  civil  right  to  a  private 
person. 

In  this  country,  the  Question  of  international 
law  must  be  determined  in  the  first  instance  bv 
tbe  court,  state  or  national,  in  which  tbe  suit 
is  brought.  If  the  suit  is  brouirht  in  a  circuit 
rourt  of  tbe  United  States,  it  is  one  of  those 
questions  of  general  jurisprudence  which  that 
court  must  decide  for  itself,  uncontrolled  bv 
local  decisions.  Burgess  v.  Seligman,  107  U. 
S.  20,  38  [27:  859,  366];  Texas  i  P.  R.  Co.  v. 
Cox,  145  U.  S.  598,  605  [36:  829,  888],  above 
cited.  If  a  suit  on  the  onginal  liability  under 
tbe  statute  of  one  State  is  brought  in  a  court  of 
another  State,  the  Constitution  and  laws  of  the 
United  States  have  not  authorized  its  decision 
upon  such  a  Question  to  be  reviewed  by  this 
court.  Ntw  York  L,  Ins.  Co.  v.  Hendren,  92 
U.  S.  286  [28:  709];  Roth  v.  Khman,  107  U.  S. 
819  [27:  499].  But  if  the  original  liability 
has  passed  into  judgment  in  one  State,  the 
courts  of  another  State,  when  asked  to  en- 
force it,  are  bound  by  tbe  Constitution  and 
laws  of  the  United  States  to  give  full  faith 
and  credit  to  that  judgment,  and  if  they  do 
not,  their  decision,  as  said  at  the  outset  of  this 
opinion,  may  be  reviewed  and  reversed  by  this 
court  on  writ  of  error.  The  essential  nature 
and  real  foundation  of  a  cause  of  action,  in- 
deed, are  not  changed  by  recovering  judgment 
upon  it.  This  was  directly  adjudges!  in  Wis- 
consin T.  Pelican  Ins,  Co.  above  cited.  The 
difference  is  only  in  the  appellate  jurisdiction 
of  this  court  in  tbe  one  case  or  in  we  other. 

If  a  suit  to  enforce  a  judgment  rendered  in 
one  State,  and  which  has  not  changed  the  es- 
sential nature  of  tbe  liability,  is  brought  In  the 
courts  of  another  State,  this  court,  in  order  to 
determine,  on  writ  of  error,  whether  tbe  high- 
est court  of  the  latter  State  has  given  full  faith 
and  credit  to  the  judgment,  must  determine  rAAAi 
for  Itself  whether  the  orieinal  cause  of  action  *-  ^ 
is  penal  in  tbe  international  sense.  Tbe  case, 
in  this  reurard,  is  analogous  to  one  risinir  un- 
der tbe  clause  of  the  Oonstitution  which  for- 
bids a  State  to  pass  any  law  impairing  Uie 
obligation  of  contracts,  in  which  if  tbe  behest 
court  of  a  State  decides  nothing  but  the  origi- 
nal construction  and  obligation  of  a  contract, 
this  court  has  no  jurisdiction  to  review  its  de- 
cision; but  if  the  state  court  gives  effect  to  a 
subsequent  law,  which  is  impunged  as  impair- 
ing tbe  obligadon  of  a  contract,  this  cotirt  has 
power,  in  onler  to  determine  whether  any  con- 
tract has  been  Impaired,  to  decide  for  itself 
what  the  true  construction  of  the  contract  is. 
New  Orleans  Waterworks  Co.  v.  Louisiana 
8vgarBrf.  Co.  125  U.  S.  18,  88  [81:607,  614]. 
So  if  tbe  state  court,  in  an  action  to  enforce 
tbe  original  liability  under  tbe  law  of  another 
State,  passes  upon  tbe  nature  of  that  liability 
and  nothing  else,  this  court  cannot  review  its 
decision;  but  if  tbe  state  court  declines  to  give 
full  faith  and  credit  to  a  judgment  of  another 
State,  because  of  its  opinion  as  to  tbe  nature 
of  the  cause  of  action  on  which  the  judgment 
was  recovered,  this  court,  in  determining 
whether  full  faith  and  credit  have  been  given 
to  that  judgment,  must  decide  for  itself  the 
nature  of  the  original  liability.  f 

Whether  the  Court  of  Appeals  of  Maryland 
gave  full  faith  and  credit  to  tbe  judgment  re- 
covered by  this  plaintiff  in  New  York  depends 
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upon  the  tnie  construction  of  the  provisions 
of  the  Constitution  and  of  the  Act  of  Congress 
upon  that  subject. 

The  provision  of  the  Constitution  is  as  fol- 
lows: '*Fu]]  faith  and  credit  shall  be  given  in 
each  State  to  the  public  acts,  records,  and  Ju- 
dida)  proceedings  of  every  other  State.  And 
the  Congress  may  bv  general  laws  prescribe 
the  manner  in  which  such  acts,  records,  and 
pioceedings  shall  l)e  proved,  and  Uie  effect 
thereof."    Art.  4,  §  1.  • 

This  clause  of  the  Constitution,  Lke  the  less 
perfect  provision  on  the  subject  in  the  Articles 
of  Confederation,  as  observed  by  Mr.  Jrutice 
Story,  **was  intended  to  give  the  same  conclu- 
sive effect  to  Jud^ents  of  all  the  states, 
so  as  to  promote  uniformity,  as  well  as  certain- 
ty, in  the  rule  among  tbem;"  and  had  three 
distinct  objects:  first,  to  declare  and  by  its  own 
force  establish,  that  full  faith  and  credit  should 
be  given  to  the  Judgments  of  every  other  State; 
[685]  second,  to  authorize  Congress  to  prescribe  the 
msDuer  of  authenticating  them;  and  third,  to 
authorize  Congress  to  prescribe  their  effect 
when  so  authenticated.  Story,  Const.  ^§  1807, 
1808. 

Confess,  in  the  exercise  of  the  power  so 
conferred,  besides  prescribing  the  manner  in 
which  the  records  and  Judicial  proceedings  of 
any  State  may  be  authenticated,  has  defined 
the  effect  thereof,  by  enacting  that  '*the  said 
records  and  Judicial  proceedings,  so  authenti- 
cated, shall  nave  sucb  faith  and  credit  given 
to  them  in  every  court  within  the  United 
States,  as  they  have  by  law  or  usage  in  tbe 
courts  of  the  State  from  which  they  are  tak- 
en." Rev.  Stat.  §  905.  re-enacting  Act  of  May 
26, 1790.  chap.  11.  1  Stat,  at  L.  122. 

These  provisions  of  the  Constitution  and 
laws  of  the  United  States  aro  necessarily  to  be 
be  read  io  the  light  of  some  established  princi- 
ples, which  they  were  not  intended  to  over- 
throw. They  give  no  effect  to  Judgments  of 
a  court  whi(£  had  no  Jurisdiction  of  the  sub- 
ject-matter or  of  the  _parties.  UArcy  v. 
Ketehum,  52  U.  S.  11  How.  165  \\Z :  6481; 
Thompaony.  Whitman,  85  U.  8.  18  Wall.  457 
[21  :  8971.  And  they  confer  no  new  Jurisdic- 
tion on  the  courts  of  any  State;  and  therefore 
do  not  authorize  them  to  take  Jurisdiction  of 
a  suit  or  prosecution  of  such  a  penal  nature, 
that  it  cannot,  on  settled  rules  of  public  and 
international  law,  be  entertained  by  the  Judi- 
ciary of  any  other  State  than  that  iu  which  tbe 
penalty  was  incurred.  Wisconsin  v.  Pelican 
Ins.  Oo,  above  cited. 

Nor  do  these  provisions  put  the  judgments 
of  other  states  upon  the  footing  of  domestic 
Judgments,  to  be  enforced  by  execution  ;  but 
they  leave  the  manner  in  which  they  may  be 
enforced  to  the  law  of  the  State  in  which  they 
are  sued  on,  pleaded,  or  offered  in  evidence. 
McElnwyle  v.  Cohen,  88  U.  S.  18  Pet.  812, 825 
[10:177,  183],  But  when  duly  pleaded  and 
proved  in  a  court  of  that  State,  they  have  the 
effect  of  being  not  merely  prima  facie  evi- 
dence, but  conclusive  proof,  of  the  rights 
thereby  adjucated;  and  a  refusal  to  give  them 
tbe  force  and  effect,  in  this  respect,  which  they 
86]  bad  in  the  State  in  which  they  were  rendered, 
denies  to  tbe  party  a  right  secured  to  him  by 
the  Constitution  and  laws  of  the  United  States. 
Christmas  v.  BusseU,  72  U.  8.  6  Wall.  290  [18: 
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'4751;  Oreen  ▼.  Van  Baskirk,  73  U.  8.  5  WiIL 
807  [18 :  245],  74  U.  8.  7  WalL  139  (19 :  169] ; 
Jfutfiol  L,  Ins.  Co.  of  N.   Y.  v.  HarrU,  97  U. 
8.  881. -886  [24:959,  962];    Crc^eemt  Citg  L  > 
L,  A8.  ff.Co.v.  Butchers  Union  6.  H.  4:  \ 
&  L.  Co.  120  U.  8. 141, 146. 147  [30  :  614,  617; 
Carpenter  v.  Strange,  141  U.  8.  87  [»  ;  Ui$\ 
The  Judgment  rendered  by  a  court  of  v^ 
State  of  New  York,  now  in  ^aestioD,  s  ms, 
Impunged  for  any  want  of  junsdiccioa  io  xkM, 
court.    The  statute  under  which   that  jodf- 
ment  was  recovered  was  not,  for  the  mfrcs 
already  stated  at  length,  a  penal  law.  it  tar 
international    sense.     The   faith   and    crtCA^ 
force  and  effect,  which  that  jodstiieot  had  by 
law  and  usage  in  New  York  was  to  be  cce* .  J- 
sive  evidence  of  a  direct  civil   tiahility  ir:^ 
the   individual    defendant    to  tbe  indrvidaai 
plaintiff  for  a  certain  sum  of  nKMiey.  aad  % 
debt  of  record,  on  which  an  action  would  lie. 
as  an  any  other  civil  iud^anent  inter  jvn^r 
The  court  of  appeals  of  ^utryland.  ihenfoit, 
in  decidinc^  this  case  against  liie  plaintiff,  opoa 
the  ground  that  the  Judgment  was  not  («• 
whidi  it  was  bound  in  anv  manner  to  esforof 
denied  to  the  judgment  the  full   faith,  credit 
and  effect  to  which  it  was  entitled  under  t^ 
Constitution  and  laws  of  the  United  SuUs. 

Judgment  reversed,  and  case  remflmded  i> 
the  Court  of  Appeals  of  the  State  ^fMaryUMi 

for  further  proceedings  not  inconsistent  r»d  cW 
opinion  of  this  court. 

Mr,  Justice  Itsanmrnnd  Mr.  Jiut^eeShimn, 
not  having  heard  tbe  argument,  took  no  pan 
in  the  decision  of  this  case. 

The  Chief  Justice  dissenting: 

This  suit  was  not  an  action  at  Uw  to  recover 

Judgment  in  Maryland  upon  the  judgmeat  tn 
^ew  York,  nor  was  it  an  ordinary  cr»litcr'B 
bill  brought  by  a  creditor  to  reach  eqoitabir 
assets.  The  Judgment  and  execution  bjd  bo 
extraterritorial  force,  and  Huntiogtoo  was  a 
Judgment  creditor  in  New  York  only.  It  wa» 
the  bill  of  a  creditor  at  lar^  to  sei  aside  aa 
alleged  fraudulent  transfer,  judgment  doc  heiaf 
essential  under  the  statute  of  Maryland  in  that 
behalf.  It  could  cot  have  been  sosiaiocd  a; 
all  but  for  that  act,  and  it  did  not  assnae  l^ 
proceed  upon  the  theory  that  tbe  Iransfrr  «a» 
mvalid  because  made  with  intent  to  defeat  ike 
collection  of  the  Judgment  as  such.  Tbe  jodf  ,^ 
ment  of  another  State  could  not  be  m»ieei  -^ 
ecutory  in  Biaryland  either  at  law  or  in  rqui'.i 
Tbe  ground  of  relief  in  this  case  wts  ibr 
charge  that  Attrill  had  transferred  certaio  «*•  <k 
in  April,  1882,  with  intent  to  hinder,  deisy. 
and  defraud  the  plaintiff  of  bis  lawful  «ait» 
debts,  and  demands  in  respect  of  a  liahili'r  of 
Attrill  to  him  aa  a  stockholder  and  as  a  dtrrf 
or  of  tbe  Rockaway  Companv.  wh-ch  acrnx*i 
in  1880,  upon  the  statute  of  l(ew  York,  uooer 
which  that  companv  was  orfranized.  An  m^ 
tion  upon  this  liability,  eitlur  as  stockbc^ )rr 
or  director,  was  barred  by  the  statute  of  Itm* 
tations  of  Maryland,  and  so  tbe  Marchtd 
court  held.  The  Judgment  recovqed  ioXew 
York  in  1886  by  Huntington  againat  AurJI 
upon  the  alleged  liability  as  a  director  ^**, 
however,  referred  to  and  made  purt  of  the  bV. 
and  in  this  Judgnaent  that  cause  of  actioo  lt*l 
been  merged.    And   it  was  averred  that  the 
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transfer  was  fraadulent  as  to  the  iodebtedness 
a.risiog  "out  of  the  cause  of  action  on  which 
the  judgment  hereinbefore  recited  has  been  re- 
covered," which  was  set  forth  in  detail. 

The  New  York  statute  was  made  part  of  the 
pleading  and  admitted  as  a  fact  by  tne  demur- 
rer; ana  while  the  Maryland  court  held  that 
the  judgment  was  conclusiye  evidence  of  its 
existence  in  the  form  and  under  the  circum- 
stances stated  in  the  pleadings,  it  regarded  it 
as  not  chanfpng  the  character  of  the  liability 
upon  which  it  was  based.  The  record  estab- 
lished the  relation  of  debtor  and  creditor  at  the 
time  stated  and  the  amount  and  fact  of  the  in- 
debtedness, but  nothing  further. 

As  plaintiff  bad  no  judgment  in  Maryland, 
and  bad  not  sought  to  recover  one,  the  pleader, 
in  qrder  to  make  out  the  alleged  fraud  as  per- 
petrated in  18b2,  went  into  the  original  cause 
of  action  at  large,  and  invited  the  attention  of 
the  court  to  its  nature.  The  question  at  once 
arose  whether  the  courts  of  Maryland  were 
constrained  to  enforce  such  a  cause  of  action, 
although  record  evidence  of  its  maintenance 
in  New  York  existed  in  the  form  of  a  judg- 
ment there.  The  court  held  that  the  liabili^ 
was  not  one  arising  upon  contract,  but  one  im- 
posed upon  Attrill  as  a  wrongdoer;  that  under 
the  statute  no  inquiry  was  to  be  made  whether 
the  creditor  had  been  deceived  and  induced  by 
deception  to  lend  his  money  or  to  give  credit, 
or  whether  he  had  incurred  loss  to  any  extent 
by  the  inability  of  the  corporation  to  pay,  nor 
was  the  recovery  limited  to  the  amount  of  the 
loss  sustained;  that  all  that  it  was  necessary  to 
show  was  that  the  act  had  been  committed, 
and  thereupon  any  creditor  was  entitled  to  re- 
cover the  full  amount  of  his  debt.  See  Tar- 
bett  V.  EaUm,  113  N.  T.  623,  49  Hun.  209; 
AttriU  V.  Huntington,  118  N.  Y.  365.  Hence 
the  court  concluded  that  the  liability  was  in 
the  nature  of  a  penalty  within  the  rule  there- 
tofore laid  down  by  the  courts  of  New  York; 
Merdianti  Bank  of  New  Haven  v.  blU$,  35  N. 
Y.  412;  Fifofv.  thiydnm,  64N.Y.  173;  Stockea 
▼.  Stiekney,  96  N.  Y.  323;  Chase  v.  Ourtie, 
113  D.  B.  452  [28: 10381;  Flash  Y.Conn,  109 U. 
8.  371  1^7:  9661;  and  by  the  courts  of  Mary- 
land:  Plymouth  First  Bank  v.  Price,  33  Md. 
487;  NorrU  v.  WrensehaU,  34  Md.  492.  Its 
enforcement  was  therefore  declined,  and  the 
bill  dismissed. 

It  was  for  the  Maryland  court  to  determine 
whether  such  enforcement  would  either  di- 
rectly or  indirectly  involve  the  execution  of 
the  penal  laws  of  another  State,  and  although 
it  might  have  been  mistaken  in  the  conclusion 
arrived  at,  such  error  does  not  give  this  court 
jurisdiction  to  revie>^  its  judgment.  State 
courts  do  not  adiudiciiie  in  the  matter  of  the 
enforceability  of  statutory  delicts  at  their 
peril. 

In  my  opinion,  the  Maryland  court  gave  all 
the  force  and  effect  to  the  judgment  in  ques- 
tion to  which  it  was  entitled.  The  pleadings 
were  necessarily  confined  to  the  equities  aris- 
ing out  of  the  (original  cause  of  action,  and 
full  faith  and  credit  were  accorded  to  the  judg- 
ment as  matter  of  evidence.  Its  effect  as  such 
could  not  render  it  incompetent  for  the  state 
court  to  decide  for  itself  the  question  which 
was  raised  upon  the  record.  As  there  present- 
ed, it  was  for  that  court  to  tay  whether  the 
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obligation  on  AttrOI  to  pay  the  som  for  which 
the  judgment  was  given  was  an  obligation 
which  the  Maryland  court  was  bound  to  recog- 
nize as  proper  foundation  for  relief  in  equitj 
in  respect  of  the  transfer  of  April,  1882. 

I  think  that  no  Federal  question  was  In- 
volved, and  that  the  writ  of  error  ought  to  be 
dismissed.       ^ 


HENRY   W.  POTTS,  as   Assignee  of  the 

CHB8TBF.  TOBB  &  IltON  COMPANT,  I%f. 

inErr.^ 

9. 

>&       WILLIAM  H.  WALLACK. 
(See  8.  a  Reporter's  ed.  ix»-70a.) 

Assignment  hy  eorporation—stoekholder  qf  in- 
solvent corporation — defense^qf  stoekholdor — 
poioer  of  president. 

L  Where  a  corporation  by  its  president  by  aothor- 
Ity  of  its  directors  made  an  assiffnment  of  all  its 
property  for  the  benefit  of  its  creditors  without 
preference,  a  stockholder  wtiose  indebtedness  for 
its  stock  was  a  part  of  the  property  assigned  can* 
not  defeat  an  action  brouirht  by  the  aselgnee 
against  him  for  such  indebtedness  on  Uie  ground 
that  the  directors  subsequently  sought  toiepo- 
diate  the  assignment. 

2.  In  Pennsylvania  a  bill  in  equity  is  not  the  only 
remedy  to  subject  the  property  of  an  Insolvent 
corporation  to  the  claims  of  its  creditors:  where 
the  whole  amount  of  its  stock  subscription  is  re- 
quired to  pay  its  debts,  an  assessment  is  not  es- 
sential; an  assignee  may  sue  at  law  a  stccltholder 
for  the  whole  amount  due  on  his  stock. 

Vote,— As  to  %>arol  contracts  of  officers  and  aoents 
of  eoriHjrations,  see  notes  to  Mechanics  Bank  of 
Alexandria  v.  Bank  of  Ck>lumbia,  6:  100,  and  Bank 
of  Metropolis  v.  Outtschlick,  10:  88S. 

As  to  vowtr  of  corporations  to  mortgaoe,  see  note 
to  Memphis  ft  L.  R.  R.  Co.  v.  Berry,  28:  887. 

As  to  charter  or  by-latos  of  corporottotui,  as  to 
transfer  of  stoCk;  Ucn  on  stock  for  debt  due  by  stoek" 
hoUiers,  see  note  to  Union  Bank  of  Georgetown  v. 
Lahrd,  4:  269. 

As  to  right  to  pledge  stock;  rights  of  pledgee  of 
same,  see  note  to  Anderson  v.  Philadelphia  Ware- 
house Co.  28:  478. 

Ajs  to  preferred  stocks  it*  issue;  rights  of  holders  of^ 
see  note  to  Warren  v.  King,  27:  700. 

As  to  when  taxation  of  stock  or  shares  in  corpora- 
tion impairs  obligation  of  contracts^  see  note  to 
Providence  Bank  v.  Billings,  7:  080. 

AS  tu  vUra  vires^  what  contracts  and  acts  are;  in 
violation  of  statute  or  public  policy;  estoppel;  ratt/t- 
cation,  see  note  to  Central  Transp.  Co.  v.  Pullman 
Palace  Car  Co.  86:  5S. 

As  tofldudary  position  of  directors;  their  contracts 
and  dealings  vHth  corporations,  see  note  to  Koehler 
V.  Black  River  Palls  Iron  Co.  17:  830. 

As  to  individual  UattiUty  of  stockholders  for  corpo- 
rate  debts*  see  note  to  Hatch  v.  Dana.  25:  885. 

As  to  UdbUity  of  trustees  of  manufacturing,  min- 
ing, etc,  corporatiojis  or  associations,  under  New 
York  statute,  for  not  fOing  report^  see  note  to  Chase 
V.  Curtis,  28:  1088. 

As  to  dissolution  of,  and  effect  on  debts  owned  by 
them,  and  on  their  property,  see  nde  to  Mumma  v. 
Potomac  Co.  8:  045. 

As  to  officers  of  corporations;  Hduciary  relations; 
dealings  by  them  wUh  the  corporation,  or  with  its 
property,  6ee  note  to  McQourkey  v.  Toledo  ft  O.C 
R.  Co.  ante,  p.  1070. 
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t.  Although  a  oompansr  refuses  to  accept  of  a 
stockholder  payment  of  his  subscription,  and  to 
deliver  his  stock,  yet  if  the  stockholder  declines 
to  acquiesce  in  such  refusal  and  persists  in  main, 
talninff  his  position  as  a  stockholder  and  director 
until  the  compaoy  becomes  insolvent,  it  is  then 
too  late  for  htm  to  claim  the  benefit  of  the  oom^ 
pany*s  refusaL 

4.  The  president  of  a  corporation  cannot  act  or 
contract  for  the  corporation  except  in  the  course 
of  his  usual  duties,  he  cannot  bind  it  by  eriving 
up  its  securities  or  releasimr  claims  in  its  favor. 

[No.  41.] 

Argued  N99.  U,  189S,     Decided  Dee.  if,  1892. 

IN  ERROR  to  the  Circuit  Court  of  the  Uni- 
ted States  for  the  Eastero  District  of  New 
York,  to  review  a  judgment  for  defendant  in 
ao  action  brought  by  Henry  Potts,  Jr.,  as  as- 
ftignee  of  the  Chester  Tube  &  Iron  Company 
against  William  H.  Wallace  to  recover  the 
amount  due  on  his  subscription  to  the  capital 
stock  of  the  said  company.  Uevened  with  di- 
reetione  to  grant  a  new  trial 

Statement  by  Mr.  Justice  Shiras: 

This  action  was  brought  originally  !d  the 
New  York  Supreme  Court,  and  afterwards 
removed  into  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  New  York, 
[600^  by  Henry  Potts,  Jr.,  as  assignee  of  the  Chester 
Tube  &  Iron  Company,  plaintiff,  against  Wil- 
liam H.  Wallace. 

The  Chester  Tube  &  Iron  Company  was  a 
corporation  of  Pennsylvania,  duly  incorporat- 
ed under  the  provisions  of  an  act  of  assembly 
of  that  State,  approved  April  29, 1874,  entitled 
**An  Act  to  Provide  for  the  Incorporation  and 
Regulation  of  Certain  Corporations."  for  the 
purpose  of  the  manufacture  of  iron  or  steel,  or 
of  any  article  of  commerce  made  from  them. 
The  place  where  the  business  of  the  corporation 
was  to  be  transacted  was  Chester,  IMaware 
county,  in  the  State  of  Pennsylvania,  and  the 
oapital  stock  was  fixed  at  one  hundred  thous- 
and dollars,  divided  into  two  thousand  shares 
of  the  par  valoe  of  fifty  dollars  each.  The 
whole  amount  of  the  capital  stock  was  sub- 
scribed for  by  the  defendant,  William  H.  Wal- 
laoe,  and  six  other  persons,  who  had  associated 
themselves  together  for  the  purpose  of  form- 
ing the  corporation.  The  charter  or  agree- 
ment of  association  was  dated  the  18th  day  of 
December,  1877,  and  letters  patent  were  issued 
by  the  governor  of  Pennsylvania  on  the  5th 
day  of  January,  1878.  The  charter  was  signed 
by  the  associates,  and  William  S.  McManus, 
Augustus  B.  Wood,  William  H.  Wallace.  Pat- 
rick Reilly,  and  John  Shotwell  were  named 
therein  as  directors  for  the  first  year. 

In  and  by  this  charter  the  defendant  Wal- 
lace subscribed  for  three  hundred  shares  of  the 
stock,  and  he  continued  to  hold  his  position  as 
director  of  the  company  until  the  6tb  day  of 
July,  1880,  when,  at  a' meeting  of  the  board 
then  holden,  he  resigned,  his  resiGmation  was 
accepted,  and  on  the  14th  day  of  July,  1880, 
one  P.  C.  Shotwell  was  elected  to  take  his 

Slace.    There  was  no  meeting  of  the  board  of 
irectors   from  January  21,  1880,  to  July  6, 
1880. 

At  a  meeting  of  the  board  on  August  8, 
1880,  the  following  resolution  was  adopted: 
"  Whereas  it  has  tccomo  apparent  that  In 
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order  to  enable  this  company  to^Dcet  its  HaiM- 
ities  that  some  Indulgence  oo  tbe  part  of  m 
creditors  is  necessary,  therefore,  resolved,  thu 
tbe  president  is  authorized  to  negottafe  forsHi 


agBual  tht 


effect  an  extension  of  the  daims 

company  upon  such  terms  as  be 

most  likely  to  make  it  meet  its  ti 

and  in  the  event  of  his  failure  to 

such  extension,  the  president  is 

execute,  under  the  corporate  seaU  ^sth  hs  is- 

testation,  a  deed  of  general  asaignnicat  for  si 

tbe  estate  and  property  of  tbe  company  forte 

benefit  of  its  creditors  pra  rata  nod  withsat 

preference." 

On  the  14th  day  of  September,  1880.  a  dead, 
purporting  to  be  a  deed  of  assignment  by  tkc 
Chester  'tiibe  &  Iron  Company,  by  its  pmi- 
dent,  William  S.  McManus,  onder  to  seal,  va 
executed  to  Henry  Potts,  Jr..  and  waareeonM 
the  same  day  in  the  recordea^s  office  of  Deb- 
ware  county,  Pennsylvania.  Tbis  deed  par- 
Jorted  to  convey  and  transfer  to  Henry  FbUi, 
r.,  as  assignee,  all  the  property  and  aaciie  il 
the  company  of  every  descriptioci,  in  trast,  to 
sell  and  dispose  of  the  same,  and  to  coUed  til 
the  claims  of  the  company,  coodnd  all  tte 
steps  necessary  for  tbe  purpose  of  eoaratm^ 
the  assets  into  cash,  and  to  divide  the  Man 
without  preference  among  tbe  crediton  ti  tit 
corporation,  with  the  further  ptoviaion  tte 
should  there  be  any  surplus,  after  pnyiag  ifca 
debts,  the  same  should  be  returned  ao  tkc  s» 
poration. 

In  pursuance  of  the  piovisionn  of 
sylvania  statutes,  regulating  tocb  na.  „ 
HeniT  Potts,  Jr.,  on  October  90,  1880, 
ed  his  bond,  conditlooed  for  tbn  faitlifBl 
fOTmance  of  his  duties  as  assignee,  fin  tbe  ■» 
alty  of  $191,000,  which  hood  wna approveSlf 
the  court  of  common  ideaa  of  DUaai 
county.  Henry  Potta,  Jr.,  aiaweti  tba 
and  proceeded  with  the  executioa  o€  tbe 
so  far  as  to  file  an  account,  whicb 
confirmed  by  the  court  of  Delnwan 
On  the  5th  of  March.  1888,  a  petition 
in  said  court,  alleging  tbe  death  of  Hemy  BdI^ 
Jr.,  and,  on  tbe  same  day,  an  ocder  wns  anii 
appoindng  Henry  W.  PoiU  as  awignm  lo  M 
the  vacanqr  occMJoned  by  tbe  deatb  of  Dfy 
Potts,  Jr..  and  directing  bim  to  give  n  honi. 
with  sureties,  in  the  sum  of  944,0081  aad  matk 
bond  was  filed  on  Mardi  6, 1889 ;  nad  on  Dv^ 
cember  16,  1888,  tbe  snpceme  oo«it  of  3ic« 
York,  county  of  Kings,  in  wUcb  tbt  ncdaa 
brought  by  Henry  Potta,  Jr.,  agiit  tbe  ^ 
fendant  Wallace  was  sllll  pfnrtJM, 
that  Henrr  W.  Potta,  as  isajgnw  oCti 
terTubea  Iron  CoaioanT,he 
phdntiff  in  tbe  place  of  Omrj  PMtn,  Jr^ 


On  the  29d  day  of  June,  1881  on  tbe 
of  Henry  W.  Potts,  aasigiiee,  Oe 
was  removed  to  the  Circoit  Gout  of  tbt  Tafr 
ed  Sutea  for  tbe  Eastern  Dbtrfeft  of  5 
Twk,  and  at  the  May  term,  1888, 
be  tried  before  the  Hon.  K  Hcniy 
(Xremt  Jydge,  and  a  tay,  and  molted  fea  a 
verdict  for  tbe  defendant  on  tbe  fib  day  «f 
May,  188& 

On  February  5, 186iL  Jndgscnt  wna  ini»i.t 
on  tbe  verdict  in  favor  oftbedeiendnnt  aad 
airainstthe  plalntiif,  and  oo  tbefttb  dmjsf  A^rO. 
1880,  a  writ  of  cfTor  was  allowed  nnd  tbe  cainBi 

i4€  r.ft. 
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Potts  y.  Wallacb. 
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was  brought  thereby  into  the  Sapreme  Court  of 
the  Uoit^  States. 

The  record  discloses,  in  addition  to  the  fore- 
4;oing  facts,  that  the  defendant's  answer  ad- 
Knitted  that  he  had  subscribed  for  three  hun- 
dred shares  of  stock,  had  not  paid  any  thine 
on  account  of  the  same,  and  that  demand 
for  pavment  had  been  made  on  him  by  the 
plaintfff  as  assignee.        ^ 

To  meet  the  prima  fad^  case  thus  made  out 
against  him,  the  defendant  put  in  evidence 
proceedings  of  the  stockholders  on  August  12, 
and  of  the  board  of  directors  on  August  20. 
At  these  meetings  the  president  and  treasurer 
were  directed  to  execute  and  deliver  to  A.  B. 
^Vood,  trustee,  a  bond  and  mortgage  of  the 
company  for  $11,200, to  secure  money  advanced 
by  him,  as  trustee  for  John  E.  and  Mary  D. 
Browning,  for  the  use  of  the  company,  and 
also  to  ossign  to  A.  B.  Wood  all  the  company's 
interest  in  the  leasehold,  machinery,  and  fixt- 
ures of  the  company,  in  payment  of  $12,260, 
due  Wood  for  monev  advanced  by  him  indi- 
vidually for  the  use  of  the  companv.  The  res- 
olutions of  the  stockholders  and  of  the  direct- 
ors at  these  meetings  directed  the  president 
that,  after  the  mortgage  and  assignment  to  A. 
B.  Wood  were  executed  and  delivered,  he 
should  execute  the  deed  of  general  assignment 
provided  for  by  the  resolution  of  August  8, 
1880. 

The  defendant  likewise  put  in  evidence, 
under  objection  by  the  plaintiff,  the  proceed- 
ings of  a  meeting  of  the  directors  held  on  Sep- 
tember 16,  1880,  wherein  resolutions  were 
passed  declaring  the  act  of  the  president  in  ex- 
ecuting and  deliverine  the  deed  of  assignment 
to  have  been  void  ana  without  authority,  and 
in  fraud  of  the  rights  of  the  company,  and 
contrary  to  the  will  of  the  directors  and  stock- 
holders. These  resolutions  further  provided 
that  the  said  pretended  assignment  should  be 
repudiated,  that  notice  of  this  action  should  be 
given  to  Henry  Potts,  Jr.,  and  that  the  presi- 
dent should  be  and  was  removed  from  office, 
and  D.  F.  Houston  elected  to  take  his  place. 

The  defendant  likewise  offered  evidence 
tending  to  show  that  several  times  during  the. 
year  1879  and  early  in  1^80,  when  the  s&airs 
of  the  company  were  in  an  apparently  pros- 
perous condition,  he  offered  to  pay  to  the  treas- 
urer of  the  company  the  amount  of  his  sub- 
scription, $16,000,  and  demanded  his  slock; 
that  the  treasurer,  acting,  as  he  testified,  under 
directions  of  the  president,  refused  to  accept 
the  mone^  and  to  deliver  the  stock.  The  de- 
fendant likewise  proved  his  resignation  as  di- 
rector on  July  6,  1880. 

The  record  further  discloses  that,  after  the 
defendant  had  put  in  the  foregoing  evidence, 
the  plaintiff  called  W.  S.  McManus,  the  presi- 
dent, who  testified  that  he  had  never  refused 
to  accept  defendant's  subscription  money  or  to 
deliver  the  stock,  and  that  he  save  no  instruc- 
tions to  the  treasurer  to  refuse  defendant's  pay- 
ment or  to  refuse  to  deliver  his  stock.  He  also 
testified  that  he  continued  to  consult  with  the 
defendant  about  the  affairs  of  the  company 
down  until  Julv,  1880. 

The  record  further  shows  that,  on  the  clos- 
ing of  the  testimony,  it  was  conceded  by  the 
counsel  for  the  plaintiff  and  the  defendant  re- 
spectively that  there  was  no  question  of  fact  to 


be  submitted  to  the  Jury;  that  thereupon  the 
counsel  for  the  plaintiff  requested  the  court  to 
direct  the  Jury  to  find  a  verdict  for  the  plain- 
tiff, which  request  was  denied,  and  this  ruling 
was  excepted  to;  that  the  court,  on  motion  of 
defendant's  counsel,  directed  a  verdict  in  favor 
of  the  defendant;  and  that  the  plaintiff's  coun- 
sel duly  excepted  to  the  ruling  in  that  behalf. 
The  jury,  under  the  direction  of  the  court, 
found  a  verdict  for  the  defendant. 

Mr.  Sidney  Ward*  for  plaintiff  in  error: 

The  position  taken  by  the  counsel  for  the 
defendant  in  error,  that  the  refusal  of  the  offi- 
cers to  issue  certificates  of  stock  released  him 
from  liability  on  his  subscription,  is  untcDable. 

Havley^r,  Upton,  102  U.  S.  814,  816  (26:17«, 
180);  WJueUr  v.  MiUar,  90  N.  T.  858. 

The  defendant's  liability  to  the  creditors  of 
the  company  became  fixed  upon  his  original 
subscription  to  the  capital  stock.  He  became 
a  stockholder  on  the  making  of  the  articles  of 
association.  He  allowed  the  company  by  this 
act  to  hold  out  his  subscription,  which  became 
an  asset  of  the  company  and  liable  to  pay 
debts. 

Sawyer  v.  Boag,  84  U.  S.  17  Wall.  610  (21: 
731);  Hawley  v.  Upton,  102  U.  S.  814  (26:179); 
Morgan  County  v.  AUen,  108  U.  S.  498  (26: 
498);  Morawetz,  Priv.  Corp.  (2d  ed.)  p.  57.  58, 
§  69;  Bedford R.  Co,  v.  Boweer,  48  Pa.  29. 

The  directors  cannot  release  a  subscriber. 

Garrett  v.  Dillsburg  db  M.  R,  Co.  78  Pa.  465. 

If  a  subscriber  suffers  his  name  to  remain 
and  the  articles  to  be  filed,  his  obligation  is 
final,  and  he  cannot  set  up  his  omission  against 
his  associates 

Sanger  v.  Upton,  91  U.  S.  56  (28:  220);  Web- 
ster V.  Upton,  91  U.  8.  65  (28:  884);  SeoviU  v. 
TTiayer,  105  U.  S.  148  (26:  968);  Lake  Ontario, 
A.  J  K  r.  R.  Co,  V.  Mason,  16  N.  Y.  451; 
Wheeler  v.  Millar,  90  N.  Y.  854;  Buffalo  AN. 
T.  C.  R.  Co.  V.  Dudley,  14  N.  Y.  837;  Burr  v. 
Wileox,  22  N.  Y.  551;  HawUy  v.  Upton,  102 
U.  S.  814  (26:  179). 

Mr.  B.  F.  TracT'*  for  defendant  in  error: 

All  duties  and  obligations  imposed  upon  the 
defendant  by  his  subscription  were  fully  dis- 
charged and  canceled  by  the  refusal  on  the 
part  of  the  company,  while  it  continued  solv- 
ent, to  receive  the  payment  and  performance 
tendered. 

RieftmondviUe  Union  Seminary  y.  MaeDon- 
aid,  84  N.  Y.  879;  Parker  v.  Northern  Cent 
M.  R.  Co.  83  Mich.  28. 

When  a  stockholder  subscribes  for  stock,  and 
his  subscription  is  accepted,  it  is  not  only  the 
right  of  the  bank  to  call  in  the  mone^,  but  it  is 
the  right  of  the  stockholders  to  pay  it. 

Marsh  V.  Burroughs,  1  Woods.  C.  C.  465, 
468;  Btrrall  v.  Bus/iwick  R.  Co.  75  N.  Y.  211. 
216;  Pittsburgh  d  0.  R  Co.  Y.  Graham,  86 
Pa.  79. 

A  subscription  to  stock  is  a  contract  bet weeo 
a  subscriber  and  the  company. 

Custar  V.  Tituseitle  Gas  dW.Co.eS  Pa.  887; 
Melvin  v.  Boitt,  62  N.  H.  67. 

The  obligation  on  the  part  of  the  defendant 
to  pay  his  subscription  was  fully  discharged  at 
the  time  he  tendered  performance,  and  the 
same  was  refused. 

WesffaU  T.  Peacock,  68  Barb.  218;  Des  Arts 
T.  Legffett„  16  ^.  T.  582;  BiUings  y.  Vander- 
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beek,  28  Barb.  646;  SUngerland  t.  Moth,  8 
Johns.  474. 

The  defendaDt  took  all  neoessary  steps  to  re- 
lease himself  from  liability  as  a  stockholder. 

EiUb  ▼.  NcUumai  Albany  Bxeh.  Bank,  12 
Fed.  Rep.  95;  Ourrie  t.  whiU,  45  N.  Y.  830; 
Woolner  v.  HiU,  08  N.  Y.  576. 

Gases  may  and  do  arise  where  the  right  of  a 
subscriber  to  be  released  from  his  obh'gatiOD  is 
paramount  to  any  rights  of  creditors. 

MUU  Y,  SuuHtH,  41  N.  Y.  886;  Small  ▼.  Her- 
kimer Mfg^  A  ff,  Co.  2  N.  Y.  880;  Sawper  ▼. 
mag,  84  U.  8.  17  WalL  610  (21:  731);  Olark 
▼.  Sever,  189  U.  8.  96  (35:  88);  HandUu  ▼ 
BtuU,  139  U.  a  417  (85:  227);  Pacific  Nat, 
Bank  ▼.  Baton,  141  U.  8.  227  (85:  702). 

In  any  event  the  plaintiff  has  mistaken  his 
remedy.  There  is  no  foundation  for  an  action 
at  law. 

Fourth  Nat,  Bank  of  New  York  y,  Franekiyn, 
120  U.  8.  747  (80:  825);  Taylor.  Priv.  Corp. 
8  721;  Famneorth  y.  Wood,  91  N.  Y.  308; 
joeobeon  y,  Allen,  12  Fed.  Kep.  454. 

An  attempted  assignment  by  the  corporation 
of  the  statutory  liability  of  shareholders  is  in- 
operatiTe,  although  made  for  the  equal  benefit 
of  all  the  creditors. 

Wright  y.  MeCormaek,  17  Ohio  8t.  86;  Dttteh- 
er  V.  Jdarine  Nat.  Bank,  12  Blatchf.  435;  PoO- 
ord  Y.  Bailey,  87  U.  8.  20  Wall.  520  (22:  876). 

It  is  certain  that  no  stockholder  is  liable  for 
more  than  his  proportion  of  the  debts.  The 
proper  action,  therefore,  to  enforce  the  liability 
is  one  in  which  such  an  account  can  be  stated 
and  distribution  made.  8uch  an  action  calls 
specially  for  the  exercise  of  the  powers  of  the 
court  of  equity. 

Terry  v.  Anderson,  95  XT.  8.  628  (24:  865); 
MxUe  y.  Scott,  99  U.  8.  25  (25:  294);  Hatch  y. 
Dana,  101  U.  8.  205  (25:  885);  McT^n  y. 
Eastman,  21  Hun,  812;  Chandler  y.  Keith,  42 
Iowa,  99;  Beach,  Priy.  Corp.  §  128;  Tavlor, 
Priy.  Corp.  §  703;  Morawetz,  Priv.  Corp. 
g868. 

The  assignok^nt  was  inyalid.  It  was  made 
by  the  president  pursuant  to  a  resolution  of  the 
board  of  directors  and  he  did  not  follow  the 
instructions, conditions  and  authority  contained 
in  the  rasolution. 

Adrianee  y.  Roome,  52  Barb.  411;  Crump  y. 
United  StaUs  Min,  Co.  7  Gratt.  852;  Bank  cf 
Kentucky  y.  SchuykUl  Bank,  1  Pars.  8eL  Eq. 
Cas.  180;  Pacific  Boiling  MiU  Co.  y.  Dayton,  8, 
AO.RB.  Co.7  Sawy.  61-69. 

In  cases  of  special  agency  the  authority  must 
be  strictly  pursued. 

Martin  y.  Fatmsworth,  49  N.  Y.  558. 

The  company  has  not  made  the  act  of  the 
president  its  own  act  by  ratification. 

Dabney  y,  Stevens.  10  Abb.  Pr.  N.  8.  89; 
Owinffs  V.  HuU,  34  U.  S.  9  Pet.  629  (9:  254). 

Proof  of  knowledge  must  be  shown. 

Blew  Y.  Bear  River  db  A.  W.  dk  Min.  Co,  20 
Cal.  602;  Cumberland  Coal  it  L  Co.  y.  Sher- 
man, 20  Md.  117. 

If  the  president  had  no  power  to  execute  the 
assignment,  as  he  did,  then  the  plaintiff  ob- 
tained no  title,  and  be  cannot  maintain  this 
action. 

Best  Y.  Strong,  2  Wend.  825.  20  Am.  Dec 
607;  Belden  y.  Meeker,  47  N.  Y.  811. 

The  plaintiff  cannot  secure  a  reyeraal  of  this 
Judgment  upon  the  ground  that  them  was  any 
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issue  of  the  fact  which  the  coort  ihcxild  have 
submitted  to  the  jury. 

Bowen  y.  Chase.  96  U.  8.  354  (25:  ^;  Rtekr 
iiMmtf  y.  iSpiittA,  82  U.  8. 15  WalL  489  (21: 200. 

Mr.  Justice  ShirsimdetkYtTedlihecffKakMMOl 
the  court: 

The  assignments   in  error  are  ninete^s  tm 
number,  but  they  present  substantially  bat 
question,  did  the  court  err.  io  yiew  of  aD 
eyidence,  in  directing  the  jury  to  find 
for  the  defendant?  ^ 

There  were  no  findings  of  fact  br  the  court  or    -^ 
jury,  and  no  charge  or  opinion  or  tbe  coon  n 
shown  by  the  record.     We  are  therefore  left  lo 
draw  the  materials  upon  which  we  are  to  ie> 
yise  the  judgment  of  the  court  below  from  thr 
yarious  offers  of  eyidence  and  excepcsooa  i 
to,  read  in  tbe  light  afforded  by  the 
briefs  and  arguments  of  counsel. 

Taken  in  logical  order,  the  fint  groumd  of 
defense  is  foimd  in  the  poaitioo  thmt  the^eifT. 
ment  to  Potts  for  the  benefit  of  (auditors  »»* 
inyalid,  sdU  tbe  want  of  yalidity  is  auppos  4 
to  be  found  in  the  fact  that,  in  exBcatuic  the 
deed  of  assignment,  the  president  did  ooc  fol- 
low certain  instructions  and  cooditioos  impoaed 
upon  him  by  the  board.  Undoubtedly,  tbe  act 
of  tbe  presiijent,  in  executing  and  detirenac 
the  deed  of  assignment,  was  f uUj  wmrraBted 
by  tbe  resolution  of  the  board  of  Augotn  S. 
1880,  but  it  is  claimed  that,  by  reaaon  of  an- 
ceeding,  at  the  stockholders'  meeting,  beMOB 
August  12,  and  at  a  meeting  of  the  board  d 
directors  on  August  20th,  the  aotboritT  of  the 
president,  mnted  by  tbe  reaolutioo  of  AogBH 
3,  was  modified,  or  made  condftfooal  oo  cer 
tain  other  acts  that  he  was  to  da 

At  the  stockholders'  meeting  a  reaolotiaB 
was  pasfted  directing  the  presideot,  directoca 
and  officers  of  the  company  to  execute  a  bom6 
and  mortgage  to  secure  A.  B.  Wood,  oee  of 
the  directors,  for  certain  trust  mooeys  be  ^ad 
adyanced  to  tbe  oompanv,  and  alao  to  make  aa 
assigoment  to  said  board  of  the  loaafhold  aad 
fixtures  of  the  company  in  paymeiit  of  mamtj§ 
alletfcd  to  haye  been  adyiDoea  by  him  lor  tbe 
use  of  the  company. 

The  resolution  of  the  board  of  dinelon  af 
August  8,  authorizing  the  oreaideDt  to 
deed  of  assignment  for  the  beneflt  of 
was  laid  before  the  sto^holdera,  and, 
motion*  was  approyed  and  ratified; 
president  waa  authorlied  to  exeeate  a 
assignment  after  the  mortgage  and 
of  lease  to  A.  B.  Wood  Swold  be  du^ 
cuted  and  deUTcred. 

At  the  meeting  of  theboard*  held  oa  A 
20, 1880,  the  acUon  of  the  atockholdefB  io 
reeling  tbe  execution  of  a  mortgage  and 
ment  of  tbe  lease  to  A.  B.  Wo«l  wa 
and  was,  by  a  resolution,  appro?ed. 

It  would  aeem  that  the  mortgage  and 
ment  of  lease  to  Wood  were  neyer  exaeuied. 
and  that  the  president  on  8eplember  1<  180ft. 
executed  and  delivered  tbe  deed  of 
to  Potts. 

As  already  stated,  this  actSon  of  tbe 
dent  in  making  the  deed  of  aadimiBCfBt. 
out  the  mortgage  and  assigiiment  to  Wood 
ing  been  executed,  waa  sought  to  be  ftpudlmd 
by  the  board  at  a  meeting  held  am  fltpitmhm 
16,188a 
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Whether  the  proposition  'to  secure  Wood, 
one  of  the  directors  of  an  insolvent  company, 
by  a  mortgage  covering  all  the  property  of  the 
company,  would  have  been  valid  as  against  the 
other  creditors  of  the  company,  is  more  than 
doubtful.  However  that  may  be,  the  record 
does  not  show  that  any  steps  were  ever  taken  to 
prevent  the  assignment  to  Potts  from  taking 
effect.  There  is  no  evidence  that  Potts  was 
ever  notified  of  the  action  of  the  directors  at- 
tempting to  make  the  deed  of  general  assign- 
ment sublect  to  a  prior  mortgage  and  assign- 
ment in  favor  of  Wood.  Nor  does  it  appear 
that  any  effort  was  made  in  the  court  having 
jurisdiction  of  the  subject  to  set  aside  the  deed 
to  Potts.  On  the  contrary,  it  appears  that  the 
assignee  was  suffered  to  proceed  in  the  execu- 
tion of  his  duties  as  assignee  by  filing  his  bond 
and  inventory  and  an  account,  and,  upon  the 
death  of  Henrv  Potts,  Jr.,  no  objection  was 
made  on  behalf  of  Wood  or  the  company  to 
resist  the  appointment  of  a  successor.     « 

The  proposition  that  Wallace,  when  called 
upon  by  the  assignee  to  pay  for  his  stock,  could 
%Ae  refuge  in  the  abortive  attempt  of  the  di- 
rectors to  prefer  one  of  their  own  number, 
seems  to  us  to  be  altogether  inadmissible. 

Another  ground  oi  defense  urged  was  that 
the  plaintiff  had  mistaken  his  remedy;  that  the 
proceeding  to  enforce  the  liability  of  Wallace 
should  have  been  by  a  bill  of  equity. 

We  might  dismiss  this  position  by  the  ob- 
servation that  it  does  not  appear  to  have  b^n 
taken  by  the  defendant  in  his  answer,  or  to 
have  been  brought  to  the  attention  of  the  court 
at  the  triaL 

As,  however,  for  other  reasons,  the  case  has 
to  go  back  for  another  trial,  it  mav  be  well  for 
us  to  briefly  consider  the  merits  of  the  sugges- 
tion. 

It  is  undoubtedly  true  that,  in  Pennsylvania 
In  the  case  of  an  insolvent  corporation,  its  as- 
sets, including  unpaid  capital  stock,  constitute 
a  trust  fund,  and  that  such  fund  cannot  be  ap- 
propriated by  individual  creditors,  bv  means 
of  attachments  or  executions  directed  against 
particular  assets,  but  should  be  distributai,  on 
equitable  principles,  among  the  creditors  at 
lar^re. 

Accordingly,  it  was  ruled  by  the  Supreme 
Court  of  Pennsylvania  in  Larur$  App,^  105  Pa« 
49,  and  in  BeU*9  App.,  116  Pa.  88,  cases  cited 
by  defendant's  counsel,  that  a  bill  in  equity  is 
a  proper  remedy  whereby  to  subject  the  prop- 
erty of  an  insolvent  corporation  to  the  claims 
of  Its  creditors.  • 

Some  general  expressions  were  used  in  those 
opinions,  cited  in  the  brief  of  defendant's 
counsel,  which  seem  to  countenance  the  prop- 
osition that  the  only  remedy  in  each  case  is  by 
a  bill  in  equity.  But  an  examination  of  the 
facts  of  the  cases  and  of  the  reasoning  of  the 
opinions  clearly  shows  that  what  the  court 
meant  was  that  the  proceeding  must,  in  some 
form,  be  a  remedy  for  all,  ana  not  for  some, 
of  the  creditors — that  the  remedy  must  be  co- 
extensive with  the  nature  of  the  property  as  a 
trust  fund. 

That  this  is  the  proper  reading  of  those 
cases  is  shown  by  the  later  case  of  Citizens  A  M, 
Savings  Bank  <ft  T,  Co.  v.  QiUespie,  115  Pa.  564. 
That  was  the  case  of  a  suit  brought  by  an  as- 
signee of  an  insolvent  bank  for  the  benefit  of 
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creditors  against  a  subscriber  for  stock  remain- 
ing unpaid,  and  the  Supreme  Gourt,  per  Pax- 
son,  Ch.  «A,  said: 

*' There  being  no  assessment  in  evidence, 
the  learned  judge  left  it  to  the  Jury  to  find 
whether  the  whole  of  the  unpaid  sufciscription 
was  required  to  pay  the  debts  of  the  company. 
We  see  no  error  in  this.  If  the  unpaid  sub- 
scriptions were  required  to  pay  the  creditors, 
no  assessment  was  necessary,  under  the  au- 
thority of  Teaget  v.  Seranton  Trust  Co.,  14  W. 
K.  C.  296.  It  was  there  said,  'the  uncontra- 
dicted evidence  shows  that  it  was  necessary  to 
collect  the  whole  of  the  stock  subscription  in 
order  to  pav  the  sums  due  the  depositors  of 
this  insolvent  corporation.'  There  is  not  even 
an  apparent  conflict  between  the  ease  referred  [701] 
to  and  the  later  case  of  Law^s  App,,  106  Pa. 
49,  and  BelTs  App,,  105  Pa.  564.  Those  were 
creditors's  bills,  filed  against  insolvent  oorpo 


rations,  to  compel  the  payment  by  the  stock- 
holders of  their  unpaid  subscriptions,  and  it 
was  held  that,  in  such  cases,  there  must  be  an 
account  taken  of  the  amount  of  debts,  assets, 
and  unpaid  capital,  and  a  decree  for  an  assess- 
ment 01  the  amount  due  by  each  stockholder. 
The  reason  of  this  is  plain.  Upon  the  insolv- 
ency of  a  corporation  a  stockholder  is  liable 
for  only  so  much  of  his  unpaid  subscription 
as  may  be  required  to  pay  the  creditors. 
Hence,  he  may  not  be  called  upon  in  an  arbi- 
trarv  way  to  pay  any  sum  that  an  assignee  or 
creditor  may  demand.  It  is,  therefore,  req- 
uisite to  ascertain,  in  an  orderly  manner,  the 
extent  of  the  stockholders'  liability  before  pro- 
ceedings are  commenced  to  enforce  it  But 
the  neoessity  for  this  does  not  exist  when  the 
whole  amount  is  required  to  pay  the  debts. 
Hence,  in  $uch  cases,  as  was  said  in  Teager  v. 
Seranton  Trust  Co.,  14  W.  N.  C.  296,  an  aseese- 
ment  i$  not  essential,  Ths  assignee  may  sue  at 
ones,  for  all  is  required** 

At  the  trial  in  the  present  case  (see  page  27 
of  Uie  record)  the  counsel  for  the  defendant  con- 
sented to  take  the  statement  of  the  comoany's 
clerk,  without  contradicting  it,  that  the  assets 
of  the  company  appeared  to  be  $250,000  and 
the  liabilities  (270,000  to  $276,000.  It  was 
not  necessary,  Uierefore,  to  have  a  preliminary 
assessment  against  Wallace,  as  the  jury  could 
have  found,  under  the  concession  of  his  coun- 
sel, that  the  entire  amount  of  his  unpaid  stock 
was  necessary  to  meet  the  indebtedness  of  the 
corporation.  We  understand  the  concession 
to  mean  that  the  debts  exceeded  the  assets,  in- 
cluding the  unpaid  subscriptions  of  the  de- 
fendant and  the  other  stockholders.  If  we  are 
wrong  in  this,  the  defendant  can  show  the 
facts,  and  invoke,  if  he  be  so  advised,  the  doc- 
trine of  Citizens  db  M.  Sav.  Bank  A  T.  Co.  v. 
Oillespie,  115  Pa.  564,  if.  indeed,  that  doctrine 
will  avail  him. 

We  are  now  brought  to  the  last  and  most 
substantial  ground  urged  by  the  defense,  the  ^ 
one  on  which,  we  may  conjecture,  that  the  ^ 
court  below  chiefly  relied  in  directing  the  jury 
to  find  their  verdict  for  the  defendant.    It  is      [702 
thus  expressed  in  the  brief  of  the  defendant's 
counsel: 

"All  duties  and  obligations  imposed  upon 
the  defendant  by  his  subscription  were  fully 
discharged  and  cancelled  by  the  refusal  on  the 
part  of  the  company,  while  it  continued  solv- 
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ent,  to  recei?e  the  payment  and  performaDce 
tendered." 

It  may  be  readily  conceded  that  if  the  evi- 
dence in  the  case  disclotied  that  the  defendant's 
offer  of  payment  and  performance  was  refused 
by  the  company  while  solvent,  and  that  the 
defendant  availed  himself  of  such  refusal,  and 
declared  himself  off  from  his  contract  of  sub- 
scription, the  defendant  was  thereby  exoner- 
ated from  the  obligation  of  his  subscription, 
and  that  his  liability  to  pay  would  not  be  re- 
vived by  the  subsequent  insolvency  of  the 
company  and  by  the  demands  of  the  assignee. 

The  record  discloses  a  very  different  state  of 
facts. 

The  defendant  was  himself  one  of  the  orig- 
inal corporators,  and  was.  by  the  articles  of 
association,  made  one  of  the  directors  of  the 
company.  This  position  he  continued  to  oc- 
cupy until  July  6,  1880,  which  date,  accord- 
ing to  the  uncontradicted  evidence,  was  sub- 
sequent to  the  actual  insolvency  of  the 
company.  ' 

John  Shotwell  testified  that  be  was  treasurer 
and  secretary  of  the  company  from  the  time 
of  its  organization  to  its  failure;  that  he  sscer- 
tained  that  the  company  was  in  embarrassed 
circumstances  in  the  spring  of  1880;  tbat  he 
had  a  habit  of  going  to  the  defendant's  office, 
and  talking  witn  him  about  the  company's  af- 
fairs; that  the  company's  notes  went  to  protest 
in  August.  The  resolution  of  the  boiftrd  to 
make  the  assignment  for  the  benefit  of  cred- 
itors was  adopted  on  August  3,  1880.  Cer- 
tainly, up  until  July  6, 1880,  Wallace  indicated 
no  intention  to  withdraw  himself  from  the  com- 
pany. On  the  contrary,  he  continued,  from 
time  to  time,  to  declare  his  readiness  to  pay 
his  subscription  and  to  stand  on  bis  rights  as  a 
stockholder.  He  himself  testified  tbat  he 
learned  that  the  company  was  in  trouble  in 
June,  1880;  that  the  president  consulted  with 
him  in  regard  to  the  company's  affairs  after 
tbat;  that  these  consultations  continued  down 
to  two  or  three  months  before  the  final  col- 
lapse; that  defendant's  firm  continued  to  be 
agents  of  the  company  up  to  the  time  of  its 
failure;  and  that  what  he  was  seeing  the  pres- 
ident about  was  business  connected  with  the 
company,  the  selling  of  goods  and  collecting 
of  accounts  due,  etc. ;  and  tbat  so  long  as  he 
considered  the  stock  good  he  was  ready  to  take 
it  and  pay  for  it. 

Even,  therefore,  if  the  company  had,  while 
solvent,  refused  to  receive  payment  and  to  is- 
sue a  certificate  of  stock,  the  evidence  shows 
that  the  defendant  did  not  elect  to  declare  him- 
self absolved  from  his  contract,  but  stood  upon 
his  rights,  as  a  stockholder  and  director,  until 
the  company's  affairs  had  become  involved  in 
embarrassment.  It  wos  then  too  late  lor  the 
defendant  to  change  his  position.  If,  on  Au- 
gust 8,  1880,  the  day  on  which  the  directors 
resolved  to  make  an  assignment,  the  affairs  of 
the  company  bad  been  prosoerous  and  its 
stock  valuable,  Wallace  was  still  in  a  position 
to  demand  his  stock  and  to  compel  payment 
to  himself  of  any  dividends  that  might  be  de- 
clared. 

So  that,  even  if  the  company  and  the  defend- 
ant had  then  agreed  that  Uie  latter  should  then 
be  exonerated  mm  his  liability  to  the  company, 
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•uch  an  agreement  would  haTe  beea  raid  tm 
agtf inst  the  creditors  of  the  inacdvent  compmmj. 
In  Sawifer  v.  Boag,  84  U.  8.  17  WaU.  610  pi: 
7811,  it  was  held  that  the  relatioDS  of  «  iftoek- 
holder  to  the  corporation,  and  to  tlie  pwMfe 
who  deal  with  the  latter,  are  such  aalpieqme 
good  faith  and  fair  dealing  in  any  tripaartina 
between  him  and  the  corporation,  of  which  hm 
is  part  owner  and  controller,  which  may  m- 
Juriously  affect  the  rights  of  crediton  or  of  tha 
general  public,  and  a  rigid  acmCinj  w91  be 
made  into  all  such  transactions  in  the  " 
of  creditors;  and  that  it  was  not 
for  the  insolvent  company  to  make  a 
a^eement  with  a  stockholder  to 
him  from  his  liability.    In  other  worda,  tha 
doctrine  laid  down  was  that  the  govemiiig  of- 
ficers of  a  corporation  cannot,  t^  agiecmenu 
or  other  transaction  with  the  atockliokler,  le- 
lease  the  latter  from  his  obligation  to  pay,  ta 
the  prejudice  of  its  creditors,  except  by 
and  honest  dealing  and  for  a  vahiable 
eration. 

In  Bawlep  v.  UpUm,  103  U.  &  814  (30: 171^  I 

it  was  said,  per  Waite,  Ch.  /.,  that  "it  caaaoC         I 
be  doubted  that  one  who  has  become  bound  as    ^^^ 
a  subscriber  to  the  capital  stock  of  a  eorpoca^ 
tion  must  pay  his  subscription  if  required  la 
meet  the  obligations-  of  the  corporaiion.    A 
certificate  in  his  favor  for  the  ato^  la  not 
essary  to  make  him  a  aubeciiber.    AD 
needs  to  be  done,  so  far  as  crediton  are 
cerned,  is  that  the  subscriber  aball  hmre 
himself  to  become  a  contributor  to  the  foad 
which  the  capital  stock  repreaenta     If  wadb  an 
obligation  ezistB,  the  courts  can  enforce  the 
contribution  when  reouired.     He  cannot  bt 
discharged  from  the  obligation  he  baaaaauned 
until  the  contribution  has  been  actnaDj  paid, 
or  the  obligation  in  some  lawful  waj 
guisbed." 

In  Burke  v.  Smith,  88  U.  &  10  WalL 
[21: 868],  it  was  said,  per  Strong,  J,:  "It  hm 
been  setUed  by  very  numerous  decisJona  Chat 
the  directors  of  a  company  are  inoompelent  la 
release  an  original  subscriber  to  Ita  capital 
stock,  or  to  make  any  arrangement  with  bin  bf 
which  the  companv,  its  creditora,  or  the  State 
shall  lose  the  benefit  of  his  subscription.  Ev- 
ery such  arrangement  ia  refrarded  in  eqvity  ool 
merely  as  vltra  vira,  but  as  a  fraud  upon  otiMr 
stockholders,  upon  the  public,  and  upon  tht 
creditors  of  the  company." 

In  Upton  V.  Tribiieoek,  91  V.  8. 45  [88:  fOO] 
it  was  held  that  "the  oririnal  holder  of  modk 
in  a  corporation  is  liable  for  unpaid  Install- 
ments of  stock  without  an  express  promise  m 
pay  them;  and  a  contract  between  a  corpora- 
tion, or  its  agents  and  him«  limiting  his  liahili- 
tv  therefor,  is  void  both  as  to  the  crediton  of 
the  company  and  its  assignee  in  bankroplcT." 

It  requires  no  argument  to  show  tliat  if  a 
company  cannot,  by  agreement  in  any  fora, 
when  in  insolvent  drcumstancea,  reMse  tha 
obligation  of  a  subscriber  to  ita  stock*  mooh 
less  can  it  attain  the  same  end  by  dedinlag  to 
accept  pavment  of  bis  subscriptkMi;  and  n  is 
equally  obvious  tbat,  even  if  soch  refuaal  n 
made  when  the  company  is  ioppoaed  to  bs 
prosperous,  yet  if  the  stockholder  dectinta  te 
acquiesce  in  such  refusal,  and  pnsista  In  mab 
taining  his  position  as  a  sto^holder  and  direct* 
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or  notil  insolTency  has  rapenrened,  it  is  then 
too  late  for  bim  to  claim  the  benefit  of  the  com- 
pany's refusal 

we  have  thus  far  dealt  with  this  aspect  of 
the  case  as  if  the  company  had,  in  point  of 
fact,  refused  to  accept  the  defendant's  sub- 
scription moner  and  to  reco|rnize  him  as  a 
stockholder.  But  an  examination  of  the  rec- 
ortl  shows  that  there  was  no  such  refusal  by 
the  company  either  before  or  after  it  became 
iDsoWent. 

The  defendant's  witnesses,  consisting  of 
Bhotwell,  the  treasurer,  of  William  Bispbam, 
a  partner  of  the  defendant,  and  of  the  defend- 
ant himself,  testified  that  several  times  during 
the  year  1879  and  the  early  part  of  1880  the 
defendant  had  offered  to  pay  the  amount  of 
bis  subscription,  which  the  treasurer  refused 
to  accept,  and  the  treasurer  testified  that,  in  so 
refusing,  he  was  acting  under  the  instructions 
of  the  president.  But  the  president,  when 
called  on  behalf  of  the  plaintiff,  denied  that  he 
had  ever  refused  to  accept  the  defendant's  sub- 
scription money  or  to  give  him  his  stock,  and 
denied  that  he  had  ever  instructed  the  treasurer 
to  do  so. 

With  the  testimony  in  this  condition,  the 
counsel  of  both  parties  conceded  of  record  that 
there  was  no  question  of  fact  to  be  submitted 
to  the  jury,  and  requested  the  court  to  give 
peremptory  instructions  to  the  jury,  and  the 
court  accordingly  directed  the  jury  to  find  foi 
the  defendant. 

As  the  plaintiff  had  clearly  made  out  a  prima 
facie  case  before  the  defendant  went  into  his 
evidence,  and  as  the  defendant  did  not  ask  to 
go  the  jury  on  the  questions  of  fact,  he  might 
well  be  regarded  as  having  abandoned  his  de- 
fense so  far  as  that  depended  on  the  evidence 
adduced  by  himself,  and  as  having  taken  the 
position  that  the  plaintiff's  evidence  did  not 
make  out  a  case. 

But,  even  if  it  should,  for  the  sake  of  the 
argument,  be  conceded  that  the  juiy  did  find 
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that  the  treasurer,  in  refusin/i;  to  accept  tbe 
money,  obeyed  instructions  given  him  by  tbe 
president,  such  action  on  the  part  of  the  presi- 
dent was  not  the  action  of  the  company,  and 
did  not  bind  the  company  or  its  creditors. 

The  president  had  no  legal  power  or  author- 
ity to  deplete  the  coffers  of  the  company,  by 
instructing  tbe  treasurer  to  refuse  to  accept 
subscription  money  when  tendered. 

In  Bank  of  the  United  States  v.  Dunn,  81  U. 
S.  6  Pet.  51  [8:  816],  it  was  held  that  an  agree- 
ment by  the  president  and  cashier  that  the  in- 
dorser  on  a  note  shall  not  be  liable  on  his 
indorsement,  does  not  bind  the  bank;  that  it  is 
not  the  duty  of  the  caabier  and  president  to 
make  such  contracts,  ncr  lave  they  the  power 
to  bind  the  bank,  except  in  ^he  discharge  of 
their  ordinary  duties.  • 

It  is  true  that  if  the  acts  ot  the  president  are 
ratified  by  the  corporation,  07  if  the  corpora- 
tion permits  a  genrral  course  of  conduct,  or 
accepts  the  benefil  of  his  act,  they  will  be 
bound  by  it.  But  the  general  rule  h  that  the 
president  cannot  act  or  contract  for  the  corpo- 
ration, except  in  the  course  of  his  usual  duties. 

And  the  rule  is  still  strongei  against  the 
power  of  the  president  to  bind  the  corporation 
by  giving  up  its  seciuities  or  releasing  claims 
in  its  favor. 

In  the  present  instance,  there  is  no  evidence 
whatever  of  ratification  by  the  directors  of  the 
alleged  act  of  the  president  in  reference  to  tbe 
defendant's  obligation.  It  does  not  appNenr  that 
they  knew  anything  about  it,  and  it  is  plain 
that  the  company  received  no  benefit  from  it. 

Upon  the  facts  disclosed  by  the  record,  we 
are  clearly  of  opinion  that  the  court  below 
erred  in  instructing  the  jury  to  find  for  the  de- 
fendant and  in  entering  judgment  on  the  ver- 
dict 

The  judgment  is  retereed,  tcith  directions  to 
grant  a  new  trial,  and  for  further  proceedings 
in  coT{formity  with  this  opinian^ 
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146  IT.  S.  1-42,  80  L.  869,  McPHiCRSON  y.  BLACKBR. 

Oonstltiitlonal  law.— Only  ambiguity  in  words  renders  eonti 
poraneons  constmctlon  <K>ntrolliDg,  p.  27. 

Approved  in  State  ▼.  Wrigbtson,  56  N.  J.  L.  209,  28  Atl.  65,  22  L. 
R.  A.  569,  following  mle;  Detroit  v.  Cbapin,  108  Micb.  151,  66  N. 
W.  592,  37  L.  R.  A.  401,  and  n.,  dissenting  opinion,  holding  bill 
passed  more  tban  flye  days  previous  to,  and  approved  after,  ad- 
jonmment,  unconstitutional. 

MandamuB  issues  to  compel  notice  of  election  of  presidential 
electors  according  to  Federal  Ck>nstitution,  not  State  statutes,  p.  28. 

Approved  in  State  v.  Wrigbtson,  56  N.  J.  L.  215,  28  AtL  67,  22  L. 
R.  A.  561,  mandamus  lies  before  time  to  compel  clerk  to  give 
election  notice  according  to  Constitution,  and  not  statute. 

Supreme  Court  cannot  review  State  decision  on  matter  of  local 
law;  aliter.  where  Federal  law  involved,  p.  23. 

Supreme  Court  may  review  State  decision  tn  mandamus  suit  in- 
volving constitutionality  of  election  law,  p.  23. 

Approved  in  State  v.  Wrigbtson,  56  N.  J.  L.  188,  189,  28  AtL  57, 
22  L.  R.  A.  550,  551,  voters  may  bring  mandamus  against  min- 
isterial officers  to  test  election  law;  Fesler  v.  Brayton,  145  Ind.  91, 
44  N.  B.  43,  32  L.  R.  A.  584,  dissenting  opinion,  holding,  where  but 
one  act  apportioning  State  for  legislative  purposes,  action  lies  to 
declare  it  unconstitutional. 

State  acts  through  political  agencies  duly  constituted,  not  through 
people  in  collective  capacity,  p.  25. 

Slectiozis.— Under  §  1,  article  II  of  Federal  Constitution,  State 
legislature  may  direct  manner  of  appointing  presidential  electors, 
p.  27. 

Approved  in  Todd  v.  Johnson,  99  Ky.  554,  86  S.  W.  989,  88  L.  R. 
A.  400,  presidential  electors  are  State  officers  (but  see  dissenting 
opinion  in  99  Ky.  565,  36  S.  W.  992,  33  L.  R.  A.  403);  State  v. 
Wrigbtson,  56  N.  J.  L.  197,  28  Ati.  60.  22  L.  R.  A.  554,  obiter. 

Elections.— Word  "appoint"  is  used  in  Federal  Constitution  In 
broadest  sense,  and  includes  election  result,  p.  27. 

Elections.— States  have  exclusive  control  of  appolntmant  of 
electors,  but  time  of  appointment  is  for  Congress,  p.  3&. 

Vol.  XII  — 16        241 

r.  S.  Notes  146  U.  S.  36  L.  ed.  1142—50  p. 


146  U.  8. 42-IS6  Notes  cm  U.  8.  Reports. 

Constitiitlonal  guaranty  of  eqnal  protection  of  laws  was  flgrtfisfl 
to  prevent  discrimination,  p.  39. 

Approved  in  Taggart  v.  Glaypool,  146  Ind.  597,  44  N.  B.  20,  32  L. 
B.  A.  588,  revised  statutes  of  Indiana,  providing  annexation  of 
territory  by  conncil  and  granting  appeal  only  to  resident  free* 
holders,  not  in  conflict  with  fourteenth  amendmoit 

Elections.— State  law  regarding  meeting  of  presidential  alectora 
Is  void  only  so  far  as  conflicting  with  Federal,  i>.  41. 

146  U.  8.  42^53,  36  L.  880,  VAN  WINKLB  v.  GBOWBLL. 

Sales.— Execution  of  mortgage  by  vendee  of  machines  may  bs 
taken  as  acceptance,  p.  49. 

Evidence.— Parol  is  inadmissible  to  vary  terms  of  written  eoD> 
tract,  p.  48. 

Approved  in  Godkin  v.  Monahan,  83  Fed.  119,  120,  63  U.  8.  App. 
613,  614,  collateral  agreement  provable  by  parol,  must  rdate  to 
subject  distinct  from  that  of  written  contract;  Reid  v.  Diamond 
Plate-Glass  Go.,  85  Fed.  198,  54  U.  8.  App.  629,  holding  erklsiico 
of  reduced  price  to  be  given*  not  admissible  to  vary  written  eoo- 
tract;  dissenting  opinion  in  Neal  v.  Flint,  88  Me.  86,  88  AtL  674, 
majority  holding  parol  evidence  admissible  where  contract  la  writ- 
ten and  apparently  complete. 

Sales.—  Absolute  sale  cannot  be  changed  to  conditional,  as  against 
mortgagee,  p.  49. 

Sale.—  Gontract  of  sale  duly  executed,  delivery  of  goods  and  part 
payment,  passes  title,  p.  49. 

Action  of  detinue  will  not  lie  during  pendency  of  plalntiCre  suit 
to  foreclose  mechanic's  lien,  p.  60. 

Approved  in  Kearney  Milling,  etc..  Go.  v.  Union  Pac  By.«  97  lofwa, 
726,  59  Am.  8t  Rep.  439,  66  N.  W.  1062,  vendor  stopping  goods  In 
transitu  and  selling  them.  Is  estopped  from  declaring  stoppage 
created  lien  for  purchase  price. 

Distinguished  In  Lamar  v.  Pearre,  90  Oa.  884^  17  8.  B.  94,  vpoa 
facts. 

Bales.—  Burden  la  on  plaintlir  to  Identify  property  d^vsred,  witk 
understanding  that  title  was  not  to  pass,  p.  61. 

146  U.  8.  64-66,  86  L.  886,  GINGINNATI   8AFB,  BTO,  00.  ¥. 
GRAND  RAPIDS  SAFETY  DEPOSIT  GO. 
Supreme  Court  dismissed  appeal.  In  case  d^;>endlng  oa  dlv«w 
€ltlBenshlp,  brought  after  July  1,  1891,  p.  66. 

Approved  in  Lutcher  v.  United  States,  167  U.  8.  428»  89  Lb  THc 
16  8.  Ot  718,  following  rule;  Yoorhees  v.  John  T.  Noye  Mfg.  Osw 
161  U.  8.  187,  88  L.  102,  14  8.  Gt  296,  record  on  appeal,  filed  aft« 
July  1,  1891,  gives  Gircult  Gourt  of  Appeals  Jurisdiction;  Scett  ¥• 
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Hamntf,  72  Fed.  290,  86  U.  8.  App.  547,  dlBmlMliig  writ  of  error 
from  Federal  Court  In  Indian  Territory  to  Clrcolt  Oowt  of  Ap- 
peals, filed  after  creation  of  territorial  court 

146  U.  &  66-60,  86  L.  886,  HUBBARD  y.  SOBT. 

Snpreme  Court  cannot  review  Oircnit  Conrt  Judgment  against  col- 
lector, in  suit  to  recover  duties  paid  before  June,  1800,  p.  60. 

Approved  in  Ogden  ▼.  United  States,  148  U.  8.  801,  37  L.  494,  18 
S.  Ct  602,  following  rule;  Passavant  v.  United  States,  148  U.  S. 
217,  87  L.  428,  13  S.  Ot  674,  Circuit  Court  cannot  review  decision 
of  appraisers  fixing  value  on  imports;  American  Const  Co.  v.  Jack- 
sonville Bj^  148  U.  8.  888,  87  L.  491,  18  8.  Ct  763,  certiorari  does 
not  lie  to  review  decree  of  Circuit  Court  of  Appeals  reversing  in- 
terlocutory order  appointing  receiver;  The  Paquette  Habana,  170 
U.  8.  683,  20  8.  Ct  293,  Supreme  Court  has  Jurisdiction  of  appeals 
in  prize  causes,  witliout  regard  to  amount  In  dispute;  Interstate 
Commerce  Commission  v.  Atchison,  etc,  R.  R.,  149  U.  8.  265,  87 
li.  728, 18  8.  Ct  837,  no  appeal  lies  to  Supreme  Court  from  dedsions 
of  Interstate  commerce  commission. 

146  U.  8.  60-70,  86  L.  887,  BARNSHAW  v.  UNITBD  STATES. 

CuBtoms.— Reappraisement  under  |  2980,  R.  8.,  properly  con- 
ducted, binds  parties,  p.  66. 

Customs.— Where  facts  are  undisputed  reasonableness  of  notice 
of  reappraisement  is  for  court  p.  67. 

CuBtoms  appraisers'  acts,  within  discretion,  are  final  when  that 
discretion  la  not  abused,  p.  67. 

Appeals- Where  action  of  lower  court  Is  discretionary  Its  de- 
cision is  final,  p.  68. 

Approved  in  Isaacs  t.  United  States,  159  U.  8.  489,  40  L.  230, 
16  8.  Ct  52,  action  of  trial  court  on  continuance  not  reviewable  on 
appeal;  Cape  Fear  Towing,  etc.,  Co.  v.  Pearsall,  90  Fed.  487,  61 
U.  8.  App.  527,  opening  of  default  in  admiralty  not  reviewable  on 
appeaL 

CuBtoms  appraisers  need  not  proceed  with  technical  accuracy  of 
Judicial  courts  In  giving  notice,  p.  68. 

Approved  In  Passavant  v.  United  States,  148  U.  8.  220,  87  L.  4281 
18  8.  Ct  675,  and  United  States  v.  Kenworthy,  59  Fed.  671,  both 
following  rule. 

TriaL— It  is  not  error  for  court  to  enter  Judgment  against  A»> 
fendant  summoned  but  failing  to  appear,  p.  70. 

146  U.  S.  71-76,  86  L.  890,  UNITBD  STATES  T.  PBRRT. 

Cuatoms.—  Stained  and  painted  glass  are  dutiable  as  such,  at  4i 
per  cent,  and  not  as  paintings,  p.  76. 
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CustomB.— In  detomlnlng  class  to  which  utidt  bdsi^pi  mmtt 
win  consider  use  and  commercial  designation,  p.  T4. 
Not  cited. 

140  U.  8.  7^-82,  36  li.  808,  UNITED  STATB8  t.  SOHOTmtllNO, 
Customs.— Finished  ganstocks  are  dutiable  as  nuonifactara  sf 
metal  and  not  as  shotguns,  p.  80. 

Oustoms.—  Importation  of  guns  In  parts  to  SToid  higher  dsty  la 
not  fraud,  p.  81. 

Approved  In  In  re  Smith,  60  Fed.  601,  condensed  cherry  jolet 
dutiable  as  cherry  juice  and  not  as  alcoholic  compound. 

Distinguished  In  United  States  ▼.  Irwin,  78  Fed.  802,  46  U.  & 
App.  746,  holding  where  guns  assembled  together  before  importa- 
tion, parts  are  dutiable  as  guns. 

Customs.--  Court  in  determining  classification  can  look  <mly  to 
article  before  It,  p.  82. 

Approved  in  United  States  v.  Wotton,  53  Fed.  346,  5  U.  8.  App. 
235,  foUowing  rule;  United  States  v.  Weiller;  65  Fed.  418,  26  U.  & 
App.  505,  following  rule  in  regard  to  lithographic  prints;  Tlde-Watat 
Oil  Co.  V.  United  States,  171  U.  8.  218,  18  S.  Ct  840,  obiter. 

Distinguished  in  Isaacs  v.  Jonas,  148  U.  S.  654,  37  L.  506,  13 
8.  Ct  679,  cigarette  papers  are  **  smokers*  articles." 

Customs.— Act  of  1705,  making  parts  imported  separate  sab- 
Ject  to  same  duty  as  whole,  no  longer  applies,  p.  82. 

AppeaL— Defective  appeal  prosecuted  as  against  firm  instead  •f 
Individuals  is  curable  on  motion,  p.  82. 

Approved  In  Walton  v.  Marietta  Chair  Co.,  157  U.  8.  847,  88  U 
727,  15  S.  Ct.  628,  writ  of  error  may  be  amended  by  sobetltiitlng 
name  of  successor  to  administrator. 

146  U.  8.  8^-88,  86  L.  896,  CROSS  T.  BURKB. 

Criminal  law.— Time  and  place  of  executloo  art  not  parta  af 
sentence  unless  made  so  by  statute,  p.  88. 

Approved  In  In  re  Cross,  146  U.  8.  277,  86  L.  972,  18  8.  Ct  108, 
same  case. 

Court  is  not  bound  by  expression  as  to  jurisdiction  In  opInloB 
not  Involving  precise  question,  p.  87. 

Approved  In  In  re  Central  Irr.  Dist,  117  Cat  888,  48  Pac  SM. 
and  Adams  v.  Tazoo,  etc.,  R.  R.,  77  Miss.  278,  24  So.  217,  218,  both 
following  rule;  King  t.  McLean  Asylum,  64  Fed.  841,  21  U.  8. 
App.  481,  26  L.  R.  A.  789,  dismissal  of  habeas  corpus  petition  doI 
res  adjudlcata  in  Federal  court  where  dismissal  not  bar  to 
proceeding  ha  State  court 

Coorta.—  Act  of  1886,  concerning  appeals  from  District  of 
bla  Supreme  Court  applies  to  civil  suits  only,  p.  87. 
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Approved  In  Chapman  t.  United  States,  164  U.  &  448,  41  L.  609, 
17  S.  Ct  77,  following  rule;  United  States  v.  Wanamaker,  147 
U.  S.  160,  37  L.  118,  13  S.  Ct.  280,  writ  of  error  from  District  ©f 
Columbia  does  not  He  in  mandamus  proceedings;  Brown  t.  United 
States,  171  U.  S.  637,  19  S.  Ct  58,  no  criminal  appeal  lies  to  Federal 
Supreme  Court  from  Indian  Territory  court 

Distinguished  in  Gonzales  ▼.  Cunningham,  164  U.  S.  616,  617,  618, 
41  L.  573,  574,  17  S.  Ct.  184,  reviewing  cases  and  holding  appeal 
lies  to  Supreme  Court  from  order  of  New  Mexico  territorial  court 
discharging  habeas  corpus. 

Supreme  Court  cannot  review  District  of  Columbia  Supreme 
Court's  decisions  In  habeas  corpus,  p.  88. 

Approved  in  In  re  Schneider,  148  U.  S.  162,  37  L.  406,  13  S.  Ct 
572,  and  In  re  Chapman,  156  U.  S.  216,  39  L.  402,  15  S.  Ct  332,  both 
following  rule. 

Habeas  corpus  is  civil  proceeding  involving  right  not  reducible 
to  money  value,  p.  88. 

Approved  in  Chapman  v.  United  States,  164  U.  S.  449,  41  L.  509, 
17  S.  Ct  78,  following  rule;  South  Carolina  v.  Seymour,  153  U.  S. 
357,  38  L.  744,  14  S.  Ct.  873,  proceeding  in  mandamus  involves 
right  which  cannot  be  reduced  to  money  value;  In  re  Lennon,  150 
U.  S.  897,  87  L.  1121,  14  S  Ct  125,  obiter. 

Courts.— Act  of  18^5  limits  appeals  from  District  of  Columbia 
Supreme  Court  to  matters  reducible  to  money  value,  p.  88. 

Approved  in  In  re  Borrego,  8  N.  Mex.  656,  657,  658,  46  Pac.  211, 
212,  no  appeal  lies  from  territorial  courts  in  habeas  corpus;  Wash- 
ington, etc.,  R.  R.  V.  District  of  Columbia,  146  U.  S.  231,  86  L.  958, 

13  S.  Ct  66,  obiter. 

146  U.  S.  88-102,  36  L.  899,  POSTER  v.  MANSFIELD,  ETC.,  R.  R. 
Equity.—  There  is  presumption  of  laches  in  plaintilf  suing  to  set 
aside  foreclosure  for  fraud  after  ten  years,  p.  96. 

Approved  in  Edison  Elec.-L.  Co.  v.  Equitable  L.-A88ur.  Soc.,  55 
Fed.  480,  knowledge  of  user  of  patent  for  eleven  years  without 
objection  is  laches. 

Equity.— To  rebut  presumption  of  laches  plalntiiT  must  show 
Ignorance  of  fraud  and  due  diligence,  p.  99. 

Approved  in  Lafferty  v.  Lafferty,  42  W.  Va.  792,  26  S.  B.  265, 
following  rule;  Halstead  v.  Grinnan,  152  U.  S.  416,  417,  38  L.  497, 

14  S.  Ct  643,  twenty-five  years'  delay  in  bringing  suit  to  set  aside 
surv^  is  laches;  Hardt  v.  Heidweyer,  152  U.  S.  560,  38  L.  552, 
14  S.  Ct  674,  bill  to  set  aside  conveyances  must  show  how  knowl- 
edge obtained  to  offset  defense  of  laches;  Evers  v.  Watson,  156 
U.  S.  535,  39  L.  523,  15  S.  Ct  433,  four  years'  delay  bars  right  to 
set  aside  decree  because  of  lack  of  jurisdiction;  Johnson  t.  West 
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India  Transit  €k>.,  156  U.  S.  648,  89  L.  867,  15  &  Ct  982;  delaj  «t 
seven  years  after  sale,  without  satisfactory  explauatkHi,  bars  right 
to  assert  mortgage  lien;  Sagadahoc  Land  Go.  t.  Bwlng,  66  Fed.  TOS» 
81  U.  S.  App.  102,  rescission  of  contract  for  fraud  not  granted  tw<o 
years  after  knowledge;  Hnbbard  t.  Manhattan  Trust  Co.,  87  Fed. 
69,  57  U.  S.  App.  744,  holding  question  of  laches  dependent  eo  di^ 
cnmstances  of  case. 

Equity.— One  ignorant  of  interest  in  transaction  Is  not  gnllty 
•f  laches  in  not  knowing  rights;  aliter  if  aware  of  interest,  p.  99. 

Approved  in  Johnston  t.  Standard  Mln.  Co.,  148  U.  8.  870,  87 
L.  486, 13  S.  Ct  589,  party  put  on  inquiry  is  chargeable  with  knowl- 
edge he  might  have  obtained;  Penn  Mut.  L.  Ins.  Ca  t.  Austin, 
168  U.  S.  69S,  42  L.  631,  18  S.  Ct  228,  where  rights  of  parties  af- 
fected by  changed  conditions  equity  will  not  grant  r^ef  to  save 
one  from  consequences  of  own  neglect;  Fumald  t.  Glenn,  56  Fed. 
'S74,  one  court  will  not  interfere  with  other  court  when  complain- 
tut  may  still  obtain  relief  from  other.   ' 

Equity.^One  seeking  to  amend  old  decree  should  show  at  least 
probable  personal  advantage  therefrom,  p.  101. 

Approved  in  60  Am.  St  Rep.  636,  note. 

Equity  will  not  entertain  suit  merely  to  indicate  an  abstract  prln« 
dple  of  justice,  p.  101. 

Miscellaneous.— Cited  incidentally  in  Carey  v.  Houston,  etie^ 
By..  161  U.  S.  131,  40  li.  644,  16  8.  Ct  543. 

146  U.  S.  102-116,  86  L.  904,  WARB  V.  GALVESTON  CITY  CO. 

Equity  should  dismiss  suit  to  set  aside  conveyance  for  traod  af- 
ter  thirty-five  years'  delay  with  notice,  p.  115. 

Approved  in  Shain  v.  Sresovich,  104  CaL  405,  88  Pac.  52,  party 
having  nieans  of  luiowledge  of  mistake,  chargeable  with  notice 
thereof. 

Equity.—  Bill  to  canc^  for  fraud,  after  l<mg  time  lapsed,  must 
allege  diligence  and  time  of  discovering  fraud,  p.  116. 

Approved  in  Penn  Mut  L.  Ins.  Co.  v.  Austin,  168  U.  8.  696,  42  L. 
681,  18  S.  Ct  228,  equity  will  intervene  to  save  party  from  coot- 
quence  of  own  neglect  where  third  parties  affected. 

146  U.  S.  117-119,  86  L.  910,  BBLLAIRB  v.  BALTIMORE,  ETO. 
R.  R. 
RemoraL*- Local   prejudice,    as  ground   for  removal,   most  be 
|nx>ved  to  satisfaction  of  Circuit  Court  p.  118. 

Approved  in  Hanrick  t.  Hanrick,  153  U.  8.  196,  88  L.  687,  14  ft. 
Ct  837,  following  rule. 

RemoTaL— Suit  by  city  against  lessor  and  lessee  to  cond4 
land  presents  no  separable  controversy,  p.  119. 
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Approved  In  Washington  y.  Columbus,  ete^  R.  B.«  68  Fed.  674. 
following  role;  Sweeney  t.  Grand  Island,  etc,  R.  B^  61  Fed.  6, 
and  Olds  Wagon  Works  t.  Benedict,  67  Fed.  5,  82  U.  8.  App.  116, 
suit  not  removable  where  controversy  Indivisible,  though  some  of 
defoidants  citizens  of  other  State;  Thurber  v.  Miller,  67  Fed.  875, 
32  U.  S.  App.  209,  where  complaint  states  but  one  cause  of  action 
interposition  of  separate  defenses  does  not  make  separable  contro- 
versy; In  re  Jamecke  Ditch,  69  Fed.  169,  question  as  to  right  of 
removal  because  of  separable  c<mtroversy  determinable  liy  record 
at  time  of  application. 

Distinguished  in  Gamer  v.  Second  Nat  Bank,  66  Fed.  871,  hold- 
ing, though  there  be  but  one  cause  of  action,  any  defendant  may 
remove  where  all  reside  in  other  States;  Sugar  Creek,  etc,  R.  Co. 
V.  McKell,  75  Fed.  85,  86,  upon  facts. 

146  n«  S.  120-139,  36  L.  911,  SAN  PEDRO,  BTC,  CO.  v.  UNITED 
STATES. 
Courts.— On  appeal  Supreme  Court  will  review  only  territorial 
court's  findings  of  facts  as  certified,  p.  130. 

Approved  in  Salina  Stock  Co.  v.  Salina  Creek  Co.,  163  U.  S.  118, 
41  L.  93,  16  S.  Ct  1039,  following  rule;  Marshall  v.  Burtis,  172 
U.  S.  635,  19  S.  Ct  292,  where  there  are  no  findings  of  fact  as- 
sumed that  judgment  justified  by  evidence. 

United  States.—  Attomey-General's  letter  to  stranger,  disclaiming 
interest  in  suit  does  not  bind  government  p.  181. 

United  States  has  interest  in  suit  to  set  aside  patents  conflict- 
ing with  valid  titles  acquired  from  Mexico,  p.  133. 

Approved  in  Lincoln,  etc.,  Biin«  Go.  v.  Hendry,  9  N.  Mex.  152,  60 
Pac  331,  involving  same  lands;  United  States  v.  Bell  Tel.  Co.,  167 
U.  S.  240,  42  L.  154,  17  S.  Ct  blO,  and  Steele  v.  Walker,  115  Ala. 
490,  67  Am.  St  Rep.  65,  21  So.  943,  obiter. 

United  States  has  pecuniary  interest  in  suit  to  set  aside  patents 
to  land  fraudulently  surveyed  to  include  mines,  p.  183. 

United  States.—  Laches  cannot  be  set  up  against  government's  in- 
terest in  suit  p.  135. 

AppeaL—  Ruling  up<m  which  error  is  to  be  predicated  must  ap- 
pear afiSrmatively  on. record,  p.  136. 

Approved  in  Old  Jordan  Min.  Co.  v.  Soci6t6  Des  Mines,  164  U.  8. 
265,  41  L.  429,  17  S.  Ct  114,  following  rule;  Grayson  v.  Lynch,  168 
U.  8.  473,  41  L.  232,  16  S.  Ct  1066,  weight  of  evidence  not  con- 
sidered on  appeal;  Perea  v.  Harrison,  7  N.  Mex.  678,  41  Pac.  531, 
administrator's  fees  cannot  be  claimed  for  first  time  on  appeal. 

TriaL— Failure  to  challenge  objectionable  testimony  until  af- 
ter decision  is  waiver  of  right  to  do  so,  p.  136. 

App^sal.— Ruling  on  petition  for  rehearing  Is  not  reviewable^ 
p.  137. 
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Publifi  lands.— Decree  annulling  patent  is  sufficiently  supported 
k^  showing  of  patentee's  fraud  in  obtaining  surrej,  p.  ISO. 

14«  U.  8.  140-163,  36  L.  917,  MATTOX  T.  UNITED  STATSa 
AppeaL—  Ruling  on  motion  for  new  trial  Is  not  reviewable,  p.  147. 

Approved  in  Felton  y.  Spiro,  78  Fed.  581,  583,  47  U.  8.  App.  408, 
following  rule;  Spiro  ▼.  Felton,  73  Fed.  95,  denying  new  trial  is 
spite  of  weight  of  evidence  when  there  is  evidence  msking  it  im- 
proper to  direct  verdict;  Hughey  v.  Sullivan,  80  Fed.  76^  State 
statute  prohibiting  new  trial  because  of  smallness  of  verdict  inap- 
plicable to  Federal  courts. 

Distinguished  in  Haws  v.  Victoria  Coppar  Min.  Co.,  160  U.  S. 
813,  40  L.  439,  16  S.  Ct  286,  holding  discretion  of  lower  court  re- 
fusing new  trial  cannot  be  controlled. 

Kow  trial  is  not  allowable  on  statemoit  of  single  Juror  as  ts 
misconduct  known  only  to  him;  allter  if  known  to  others,  p.  14^. 

Approved  in  Wester  v.  Hedberg,  68  Minn.  435,  71  N.  W.  617,  fal- 
lowing rule;  Pelzer  Mfg.  Go.  v.  Hamburg,  etc,  Ins.  Co.,  71  Fed. 
830,  testimony  of  jurors  allowed  in  equity  to  correct  clerical  mis- 
take In  verdict;  In  re  Merriman's  Appeal,  108  Mich.  464,  66  N.  W. 
376,  verdict  not  impeachable  by  affidavit  of  Juror  as  to  extraneous 
influences;  Rush  v.  St.  Paul  City  Ry.,  70  Minn.  11«  72  N.  W.  735, 
affidavit  of  juror  as  to  matters  occurring  outside  of  Jury-room  ad- 
missible to  impeach  verdict;  Hamburg-Bremen  F.  Ins.  Co.  v.  Pelzer 
Mfg.  Co.,  76  Fed.  482,  42  U.  S.  App.  123,  and  Peters  v.  Fogarty.  55 
N.  J.  L.  888,  26  AtL  855,  holding  testimony  of  jurors  admissible  to 
■how  that  by  inadvertence  foreman  misstated  verdict;  United 
States  V.  Biena,  8  N.  Mex.  102,  42  Pac  71,  affidavit  of  juror  that 
some  of  Jurors  had  stated  that  witness  who  later  confessed  per- 
jury was  reliable  not  ground  for  new  trial  where  other  evidence 
of  guUt 

Juxy,  in  capital  cases,  must  pass  upon  case  free  from  external 
causes  tending  to  disturb  sound  Judgment,  p.  149. 

Approved  in  United  States  v.  Si>encer,  8  N.  Mex.  671,  47  Pac: 
716,  new  trial  granted  where  jury  separated  and  visited  saloons. 

Kow  triaL—  Communications  with  third  persons  or  witnesses  wlU 
Invalidate  verdict,  unless  proven  harmless,  p.  160. 

Approved  in  Piatt  v.  ThreadgiU,  80  Fed.  193,  equity  has  jurisdic- 
tion to  enjoin  judgment  based  on  verdict  vitiated  by  misconduct 
of  jury;  dissenting  opinion  in  Territory  v.  Bdle,  7  N.  Mex.  191, 
193,  34  Pac  48,  49,  majority  refusing  new  trial  where  Juror  had 
officer  write  verdict  as  directed;  United  States  v.  Swan,  7  N.  Mex. 
tU^  316,  34  Pac  535,  new  trial  granted  where  Jury  rendered  sealed 
defective  verdict  and  separated,  and  later  returned  other  verdict 
In  proper  form;  United  States  v.  Spencer,  8  N.  Mex.  670,  47  Pae 
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716,  burden  on  prosecution  to  verdict  not  prejudiced  where  affl- 
davits  show  misconduct. 

Distinguished  in  Territory  v.  Edle,  7  N.  Mex.  184,  185,  186,  188, 
189,  190,  34  Pac.  46,  47,  48,  sustaining  verdict  where  after  arriving 
at  conclusion  juror  had  officer  write  verdict  as  directed;  People  v. 
Ritchie,  12  Utah,  194,  195,  42  Pac.  212,  213,  verdict  cannot  be  Im- 
peached by  affidavit  of  juror  under  Utah  statute. 

New  trial  ordered  where  bailiff  read  to  jury  accouiit  In  news- 
^per  prejudicial  to  defendant,  p.  151. 

Appeal.— Bxclusion  of  affidavits  of  jurors*  misconduct  renders 
ruling  on  motion  for  new  trial  reviewable,  p.  147. 

Approved  in  Territory  v.  Leary,  8  N.  Mex.  183,  43  Pac.  689,  obiter. 

Homicide.—  Dying  declarations  are  admissible  as  to  fact  of  homi- 
elde  and  person  by  whom  committed,  p.  151. 

Approved  in  State  v.  Ashworth,  50  La.  Ann.  100,  23  So..  272, 
following  rule. 

Homicide.— To  be  admissible  as  dying  declarations  statements 
must  have  been  made  in  face  of  Impending  death,  p.  151. 

Approved  in  Carver  v.  United  States,  160  U.  8.  555,  40  L.  534, 
16  S.  Ct.  888,  admitting  statement  made  but  six  months  prior  to 
death. 

Homicide.— Dying  declarations  must  be  received  with  caution, 
p.  162. 

Approved  in  Mattox  v.  United  States,  156  U.  S.  244,  39  L.  411,  15 
8.  Ct  340,  and  Kirby  v.  United  States,  174  U.  S.  61,  19  S.  Ct  579, 
obiter;  dissenting  opinion  in  Cllne  v.  State,  36  Tex.  Cr.  359,  87  8. 
W.  725,  majority  holding  testimony  on  preliminary  examination  in- 
admissible where  witness  dead.    See  note  in  61  Am.  St  Rep.  877. 

Homicide.—  New  trial  will  be  granted  for  refusal  to  admit  dying 
declaration  that  accused  was  not  guilty,  p.  152. 

146  U.  8.  153-162,  36  L.  922,  ROBY  v.  COLEHOUR. 

Courts.— To  give  Supreme  Court  jurisdiction  record  must  show 
Federal  question  necessarily  denied,  p.  159. 

Approved  in  Bushnell  v.  Crooke  Min.  Co.,  148  U.  8.  690,  37  L. 
613,  18  8.  Ct  774,  following  rule;  Powell  v.  Brunswick  Co.,  150 
U.  8.  489,  87  L.  1136,  14  8.  Ct.  168,  and  Newport  Light  Co.  v.  New- 
port, 161  U.  8.  637,  88  L.  262,  14  8.  Ct  432,  Federal  court  deter- 
mine! for  itself  whether  jurisdiction  exists  to  review  decision  of 
8tat»  court;  Chicago,  etc.,  R.  R.  v.  Chicago,  166  U.  S.  232,  41  L. 
988,  17  8.  Ct  6S3,  defendant  need  not  specially  claim  Federal  right 
by  answer  If  claim  appear  of  record;  Green  Bay,  etc.  Canal  Co. 
T.  Pitt«n  Paper  Co.,  172  U.  8.  68,  19  8.  Ct  101,  no  particular  form 
af  irofdB  naceasary  to  assert  claim  of  Federal  rights  in  State  court; 
^SfWiy  T.  I>«  H<^e8,  178  U.  8.  199,  19  8.  Ct  381,  statute  a1^ 
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thorlitng  real  estate  assessment  and  impoataif  peraonrt  BntllMy 
vpon  non-reeldoit  owner.  Invalid. 

Baakmptoy.— Purchaser  at  assignee's  sale  takes  only  rack  tttio 

as  bankrupt  bad«  p.  161. 

Approved  in  Ck>ryeU  t.  Klehm,  167  IlL  480,  41  N.  B.  868,  asalcBes 
la  bankruptcy  takes  estate  subject  to  all  equities  against  tt  In 
hands  of  bankrupt 

Bankrupt  will  not  be  discharged  from  declaration  of  trust,  tqr 
purchaser  at  assignee's  sale,  of  property  charged,  p.  161. 

Oonrts.— Question  as  to  relationship  between  bankrupt  and  pur- 
chaser at  assignee's  sale  Is  not  Federal,  p.  161. 

Approved  in  Roby  t.  Title  Guarantee,  etc..  Go.,  166  HL  841,  46 
N.  B.  1110,  objections  to  competency  of  recelyer  must  be  made  in 
proceedings  wherein  appointed. 

146  U.  S.  162-179,  86  L.  825,  MORLEY  ▼.  LAKB  SHORE,  BTO, 
RY. 
ConstiLtutional  prohibition  against  impairing  contract  obligations 
Is  not  violated  by  reduction  of  interest  on  judgmoits,  p.  167. 

Approved  in  Campbell  v.  Iron-Silver  Min.  Co.,  83  Fed.  646,  56 
U.  S.  App.  154,  Colorado  act  allow  one  instead  of  two  new  trials  in 
ejectment  valid  as  to  pending  action;  Day  v.  Madden,  9  Colo.  App. 
469,  48  Pac.  1055,  repeal  of  statute  allowing  attachments  in  suits 
on  overdue  promissory  notes  valid  as  to  attachments  already  leried; 
Smith  V.  Broderick,  107  CaL  651,  48  Aul  St.  Be^  172,  40  Pac.  1086, 
obiter. 

Courts.-- Construction  of  State  statute  is  solely  for  State  court; 
Supreme  Court  determines  constitutionality,  p.  166. 

Approved  in  Forsyth  v.  Hammond,  166  U.  8.  519,  41  L.  1100.  17 
8.  Ct  670,  Indiana  decision,  defining  boundaries  of  municipality, 
binding  on  Federal  court;  Sioux  City  R.  R.  v.  Trust  Co.,  178  U.  8. 
107,  19  S.  Ct.  844,  following  Iowa  decision  holding  debts  of  corpora- 
tions in  excess  of  powers  voidable;  Moran  v.  Hagerman,  69  Fed. 
430,  following  rule  in  Nevada  decision;  Indianapolis  v.  Navin,  151 
Ind.  158,  51  N.  B.  81,  41  L.  R.  A.  844,  State  law  regulating  street- 
car fares  valid. 

Interest  is  subject  for  contract,  but  in  absence  of  contract  de- 
pends  upon  State  law,  p.  168. 

Approved  in  Wyoming  Nat  Bank  v.  Brown,  7  Wyo.  499,  76  Am. 
St  Rep.  937,  53  Pac.  291,  following  rule;  Bettman  v.  Cowley,  19 
Wash.  209,  211,  53  Pac.  54,  55,  40  L.  R.  A.  817,  818,  contractual 
obligations,  when  merged  into  judgment  are  enforceal^le  (but  see 
dissenting  opinion  in  19  Wash.  219,  53  Pac.  67,  40  L.  R.  A.  820). 

Interest^  State  legislature  is  sole  judge  as  to  whether  cause  sC 
action  merged  into  judgment  shaU  bear  interest  V*  168, 
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ApproTed  In  Moran  y.  Hagerman*  69  Fed.  428,  followinc  nile; 
United  States  t.  Barber,  74  Fed.  486,  41  IT*  ft.  App.  424^  Judgments 
sf  Conrt  of  Claims  against  goTemment  do  not  bear  interest;  dis- 
senting opinion  in  Watkins  t.  Glenn,  65  Kan.  446,  40  Pae.  824, 
majority  holding  statute  extending  time  for  redemption  inyalid  as 
to  mortgages  made  prior  to  passage;  Second  Ward  Say.  Bank  y. 
Schranck,  97  Wis.  271,  73  N.  W.  88,  39  L.  R.  A.  577,  obiter. 

Distinguished  in  Greenwood  y.  Butler,  62  Kan.  430,  34  Pac  969» 
22  L.  R.  A.  467,  Judgments  rendered  prior  to  act  extending  redemp- 
tion not  affected  by  such  act. 

Constitational  law.— Judgment  is  not  contract  y^ithin  meaning 
of  prohibition  against  impairing  obligation,  p.  169. 

Approyed  in  Wyoming  Nat.  Bank  y.  Brown,  7  Wyo.  601,  75  Am. 
St  Rep.  938,  63  Pac.  292,  following  rule;  Fisher  y.  Fielding,  67  Conn. 
117,  84  Atl.  720,  82  L.  R.  A.  248,  and  n.,  obiter. 

Distinguished  in  Watkins  y.  Glenn,  66  Kan.  488,  40  Pac.  820, 
statute  extending  time  for  redemption  inyalid  as  to  mortgages  made 
prior  to  passage. 

Constitational  law.— Leglslatiye  discretion,  as  to  interest  Judg- 
ment shall  bear,  is  independent  of  contract,  p.  171. 

Approyed  in  Bamits  y.  Beyerly,  163  U.  S.  129,  41  L.  100,  16  8. 
Gt.  1046,  Kansas  statute,  extending  time  for  redemption,  inyalid  as 
to  prior  mortgage  (reyersing  66  Kan.  472,  49  Am.  St  Rep.  262, 
42  Pac.  727,  31  L.  R.  A.  76);  State  y.  Gilliam,  18  Mont  99,  104,  109, 
44  Pac  396,  396,  897,  399,  31  L.  R.  A.  723,  724,  726,  and  n.,  sUtuU 
extending  period  of  redemption  is  yalld  as  to  mortgages  made  pri<Nr 
to  passage. 

Distinguished  in  Watkins  y.  Glenn,  66  Kan.  431,  40  Fac.  819, 
statute  extending  time  for  redemption  inyalid  as  to  mortgages 
made  prior  to  passage. 

Cronstitutional  law.— Statute  changing  rate  of  interest  on  prior 
judgment  does  not  deprive  of  property,  p.  171. 

Approved  in  Central  Land  Co.  y.  Laidley,  169  U.  8.  112,  40  L. 
96,  16  a  Ct  83,  foUowing  rule;  State  y.  Wilson,  121  N.  O.  457, 
28  S.  B.  667,  **  due  process  of  law  "  does  not  imply  regular  hearing 
in  court,  but  merely  fair  hearing  according  to  modes  of  proceed- 
ing applicable  to  case. 

Miscellaneous.— Cited  in  Remington  Paper  Co.  y.  Watson,  178 
U.  S.  461,  19  S.  Ct  469,  but  application  doubtful. 

146  U.  S.  179-188,  86  L.  933,  HARDEE  y.  WILSON* 

AppeaL— Where  decree  is  joint  all  parties  defendant  must  Jola 
in  appeal,  p.  180. 

Approved  in  Davis  v.  Mercantile  Trust  Co.,  162  U.  S.  693,  88  L. 
664,  14  S.  Ct  696,  Sipperley  y.  Smith,  166  U.  S.  89,  89  L.  80,  15  8. 
Ct  16,  Missouri,  etc.,  Ry.  y.  Evans,  176  XT.  8.  728,  20  8.  Ct  1023, 
and  Jones  y.  Stewart  87  Fla.  872,  19  So.  668,  all  fonowfnir  ni1f>:  Tm 
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re  Humes,  149  U.  S.  193,  37  L.  699,  13  S.  Ct  836,  mandamos  win 
not  lie  to  Circuit  Court  dismissing  appeal  for  non-Joind^  of  one 
defendant;  Inglehart  t.  Stansbury,  151  U.  8.  73,  38  L.  77,  14  8.  Ct 
239,  If  there  is  no  summons  or  severance  appeal  must  join  all  de- 
fendants; Beardsley  t.  Arkansas,  etc.,  Ry.,  158  U.  S.  127,  39  L. 
921,  15  S.  Ct.  788,  In  equity  all  parties  to  joint  decree  must  be 
joined  on  appeal;  Wilson  ▼.  Kiesel,  164  U.  S.  252,  41  L.  423,  17  S. 
Ct  125,  in  joint  decree  against  several  stockholders  all  entitled 
to  appeal;  Humes  v.  Third  Nat  Bank,  54  Fed.  920,  13  U.  S.  App. 
86,  sureties  on  supersedeas  bond  must  join  principal  and  other  de- 
fendants on  appeal;  The  City  of  Naples,  69  Fed.  795,  32  XT.  S.  App. 
613,  person  may  be  made  parties  on  appeal  in  admiralty  cause 
who  property  apply  vrithin  six  months;  The  Glide,  72  Fed.  202.  25 
U.  8.  App.  636,  in  decree  against  vessel  sureties  for  its  release  not 
necessary  parties  to  appeal,  though  bound  by  decree;  Loaisvine. 
etc.,  Ry.  V.  Pope,  74  Fed.  5,  46  U.  8.  App.  25,  where  decree  Is  s^>a- 
rate  all  parties  need  not  be  joined  in  appeal;  Farmers'  Loan,  etc 
Co.  V.  Longworth,  76  Fed.  610,  48  U.  8.  App.  76,  Insolvent  corpora- 
tion necessary  party  to  appeal  from  decree  ordering  receiver  to  pay 
certain  judgments;  Illinois  Trust  etc..  Bank  v.  Kilboume,  76  Fed. 
887,  44  U.  8.  App.  663,  receiver  nef-essary  party  to  appeal  from 
decree  against  insolvent  corporation;  Farmers*  Loan,  etc.,  Co.  v. 
McClure,  78  Fed.  212,  49  U.  S.  App.  49.  if  necessary  party  refuses 
to  join,  appeal  may  be  taken  without  him;  Dodson  v.  Fletcher,  78 
Fed.  215,  49  U.  8.  App.  63,  and  American  Loan,  etc.,  Co.  v.  Clark, 
83  Fed.  233,  49  U.  8.  App.  576,  all  parties  to  suit  though  default- 
ing in  appearance,  but  be  given  opportunity  on  appeal;  8t  Louis, 
etc.,  Elev.  Co.  v.  Nichols,  91  Fed.  883,  decree  against  mortgagor 
and  grantee  assuming  payment  is  joint;  Hook  v.  Mercantile  Trust 
Co.,  95  Fed.  49,  failure  to  join  necessary  parties  in  appeal  la  juris- 
dictional; Grand  Island,  etc.,  R.  Co.  v.  Sweeney,  95  Fed.  398,  sub- 
contractors necessary  parties  to  appeal  from  decree,  holding  them 
liable  with  principal  contractors  and  company;  Voorhees  v.  John 
T.  Noye  Mfg.  Co.,  151  U.  8.  137,  38  L.  102,  14  8.  Ct  296,  and  Wert 
T.  Irwin,  54  Fed.  420,  9  U.  8.  App.  547,  obiter. 

Distinguished  in  Aiken  v.  8mlth,  54  Fed.  896,  2  U.  8.  App.  445, 
in  admiralty  master  of  libelled  vessel  may  appeal  alone,  thoogh 
owner  and  surety  appear  of  record;  Mercantile  Trust  Oa  v.  Kana* 
wha,  etc  Ry.,  58  Fed.  12,  14,  16  U.  &  App.  37,  defunct  railroad, 
having  no  further  interest  In  proceeds  of  foreclosure  sale,  not  neces- 
sary party  on  apppp' 

On  appeal  from  uecree  against  grantors  and  grantee  declaring 
deeds  void,  all  must  join,  p.  180. 

Approved  in  Minor  v.  Wilson,  58  Fed.  617,  following  rule. 

146  U.  S.  183-195,  36  L.  934,  COOK  v.  HART. 

Federal  courts  cannot  interfere  to  relieve  one  taken  by  force 
from  one  State  to  another  and  held  under  legal  process,  p.  192. 
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Approved  in  Lascelles  t.  Georgia,  148  U.  S.  543,  37  L.  551,  13 
8.  Ct  689,  person  extradited  may  be  tried  for  different  offense 
without  having  opportunity  to  return  to  State  from  whence 
toought;  In  re  Moore,  75  Fed.  822,  following  rule  when  extraditioD 
obtained  on  false  affidavits;  In  re  Lawrence,  80  Fed.  103,  denying 
habeas  corpus  for  contempt  of  State  senate  where  State  court  has 
passed  on  detention. 

Courts.— Question  of  applicability  of  above  rule  is  as  much  for 
State  court  as  for  Federal  court,  p.  192. 

Habeas  corpus.— Where  prisoner  alleges  unlawful  restraint  Cir- 
cuit Court  may  or  may  not  await  trial,  p.  194. 

Approved  in  Pepke  v.  Cronan,  155  U.  S.  101,  39  L.  85,  15  S.  Ct 
84,  and  United  States  v.  Chapel,  54  Fed.  141,  both  following  rule; 
In  re  Huse,  79  Fed.  807,  48  U.  S.  App.  322,  323,  denying  writ  to 
person  confined  in  asylum  under  State  authority;  In  re  Grice,  79 
Fed.  634,  Texas  anti-trust  law,  providing  that  persons  outside  State 
may  commit  offenses  under  it,  invalid;  In  re  Alexander,  84  Fed. 
633,  634,  Federal  court  will  not  issue  habeas  corpus  in  advance  pt 
State  court  trial  where  prisoner  intended  to  test  State  law. 

Habeas  corpus.— Case  herein  held  not  to  present  circumstances 
as  to  render  writ  necessary  before  trial,  p.  195. 

Approved  in  lasigi  v.  Van  De  Carr,  166  U.  S.  395,  41  L.  1049,  17 
8.  Ct.  596,  refusing  writ  if  sufficient  ground  for  detention  shown, 
though  defects  in  original  arrest. 

Habeas  corpus.—  Circuit  Court  may  discharge  person  illegally  re« 
strained  or  leave  him  to  remedy  on  error,  p.  194. 

Approved  in  Whitten  v.  Tomlinson,  160  U.  S.  242,  246,  40  L.  412,. 
413,  16  S.  Ct  302,  308,  and  Eaton  v.  West  Virginia,  91  Fed.  766, 
61  U.  S.  App.  676,  both  following  rule;  In  re  Anderson,  94  Fed» 
492,  following  rule  in  arrest  by  constable  of  United  States  marshal 
executing  Federal  decree;  New  York  v.  Eno,  155  U.  S.  96,  39  Im, 
83,  15  S.  Ct  33,  whether  offense  is  indictable  under  State  or  Fed> 
eral  law,  or  both,  is  for  State  court  to  say;  In  re  Flinn,  57  Fed. 
499,  refusing  writ  where  petitioner  arrested  under  warrant  for  fail- 
ure to  pay  peddler's  license;  State  v.  Patterson,  116  Mo.  515,  22  8.  W» 
698,  and  State  v.  Leidigh,  47  Neb.  132,  66  N.  W.  309,  a  fugitive^ 
extradited  for  one  crime,  may  be  tried  for  different  offense  wtth* 
out  having  opportunity  to  return  to  State  from  which  extradited; 
State  V.  Glovw,  112  N.  O.  900,  17  S.  B.  526,  persons  within  juris- 
diction of  court  charged  with  crime  may  be  tried  no  matter  how 
brought  within  jurisdiction;  State  v.  Shove,  96  Wis.  7,  65  Am.  St 
Rep.  19,  70  N.  W.  314.  87  L.  R.  A.  145,  obiter. 

Federal  courts  should  not  issue  habeas  corpus  to  State  court  be- 
fore latter  has  passed  upon  point  set  up,  p.  195. 

Approved  in  In  re  Welch,  57  Fed.  578,  refusing  writ  where  pilot 
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charged  with  manslaughter  under  State  atatnte;  Sx  parts  Ji 
06  Fed.  962,  discharging  prisoner  held  under  State  law  whca 
In  decision  causes  great  Injury  to  commerce. 

Criminal  law.— One  accused  of  crime  walyea  no  defect  to 
diction  hj  submitting  to  trial  In  State  court,  p.  195. 

Criminal  law.—  Comity  demands  that  State  courts  should  te 
pealed  to  In  first  Instance,  p.  196.. 

Approved  In  Bx  parte  Whltten,  67  Fed.  281,  Federal  court 
not  grant  habeas  corpus  until  State  court  has  passed  oo  Talldlty 
of  Indictment. 

Bxtradition.— Goremor,  upon  whom  demand  Is  made,  moat  de> 
termine  In  first  Instance  whether  accused  Is  fugitive,  p.  193. 

146  U.  8.  196-201.  36  L.  940,  STOTBSBURT  v.  UNITED  STATES. 
Internal  revenue  commissioner's  decision  as  to  refund,  ref erred 
to  secretary  of  treasury,  is  not  final,  p.  200. 

Approved  in  New  Orleans  v.  Paine,  147  U.  S.  267,  87  L.  IM,  1ft 
8.  Ct.  306»  action  of  deputy  surveyor-general  not  being  final,  cqvlty 
will  not  Interfere  in  land  survey. 

Internal  revenue  commissioner  may  make  final  declaloQ  mm  to 
refund  upon  regulations  prescribed  by  secretary,  p.  200. 

146  U.  S.  202-210,  36  L.  942,  SOUTHERN  PAC.  CO.  v.  DENTON. 
Courts.—  Allegation  of  residence  is  not  equivalent  to  allegatkxi  of 
citizenship,  p.  205. 

Approved  in  Martin  v.  Baltimore,  etc,  R.  R.,  151  U.  S.  677,  88 
L.  313,  14  S.  Ct.  535,  Maryland  corporation,  doing  business  In  West 
Virginia,  may  remove  cause  to  Federal  courts;  New  York,  etc,  R. 
Co.  V.  Hyde,  56  Fed.  192,  5  U.  S.  App.  443,  dtlxaiBhlp  should  be 
affirmatively  averred.    See  62  Am.  St.  Rep.  167,  note. 

Distinguished  in  In  re  Hohorst,  150  U.  S.  662,  37  L.  1214,  14  S. 
Ct  224,  holding  alien  or  foreign  corporation  may  be  sued  for  in- 
fringement in  any  State  where  validly  served. 

Courts.— Corporation  incorporated  in  one  State  and  doing  boal- 
ness  in  another  is  not  suable  in  Federal  court  in  lattv,  p.  206. 

Approved  in  C^itral  Trust  Co.  v.  Virginia,  etc.  Iron  Cou,  65  Fed. 
774,  following  rule;  In  re  Keasbey,  etc,  Co.,  160  U.  S.  280,  40  U 
405,  16  8.  Ct  276,  following  rule  in  suit  for  infringement  of  trade- 
mark; Empire  Coal  Co.  v.  Empire  Mln.  Co.,  160  U.  8.  164,  37  L. 
1039,  14  S.  Ct  68,  corporations  of  same  State  cannot  sue  each 
other  In  Federal  courts,  though  one  had  place  of  buainesa  in  an- 
other State;  Sherwood  v.  Newport  News,  etc,  Co.,  55  Fed.  4,  6, 
suit  by  aliens  against  corporation  of  another  State  removable  to 
Federal  courts;  Cramer  v.  Singer  Bifg.  Co.,  69  Fed.  75^  In  patent 
ifoit  foreign  corporation  cannot  be  sued  In  State  where  doing  bosi- 
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nces;  Union  Switch,  etc.,  Co.  y.  Hall  Signal  Go^  65  Fed.  628,  cor- 
poration cannot  be  sued  hj  parties  not  aliens  for  Infringemait  In 
district  of  which  not  resident;  Donnelly  y.  United  States  Gordago 
Oo.,  66  Fed.  616»  foreign  corporation  cannot  be  sned  In  district  of 
Massachnsetts  for  infringement,  though  doing  business  there;  Bx- 
eelsior  Pebble-Phosphate  Co.  y.  Brown,  74  Fed.  824,  42  U.  8.  App. 
66,  Circuit  Court  has  no  jurisdiction  where  only  one  of  seyeral  de- 
fendants resides  In  district;  Eyansyille  Courier  Co.  t.  United  Press, 
74  Fed.  919,  New  York  news  corporation,  haying  no  place  of  busi- 
ness in  Indiana,  cannot  be  sued  in  latter  State  by  seryice  upon 
itinerant  reporter  there;  Frisbie  y.  Chesapeake,  etCn  By.,  57  Fed.  8» 
obiter. 

Distinguished  in  Galyeston,  etc.,  Ry.  y.  Gonzales,  161  U.  8.  602, 
88  L.  260,  .14  8.  Ct  408,  corporation  must  be  sued  in  that  district 
In  which  It  does  business  and  not  in  any  district  in  State  (but 
Me  dissenting  opinion  in  161  U.  S.  610,  88  L.  268,  14  a  Ct  406). 

Appearanoo.— Corporation  may  walye  objection  to  jurisdlctlOB 
hf  entering  general  appearance  or  answering  to  merits,  p.  206. 

Approyed  In  Central  Trust  Co.  y.  McGeorge,  161  U.  S.  134,  38  L. 
101,  14  S.  Ct  2S7,  and  Interior  Constr.  Co.  y.  Gibney,  160  U.  S.  220, 

40  li.  402,  16  8.  Ct  273,  both  following  rule;  Southern  Exp.  Co.  y. 
Todd,  66  Fed.  106,  108,  12  U.  8.  App.  361,  objection  to  jurisdiction 
on  ground  of  diyersity  of  citizenship  cannot  be  made  for  first  time 
by  motion  in  arrest  of  judgment;  Kinne  y.  Lant,  68  Fed.  439,  peti- 
tion for  remoyal  to  Federal  court  if  made  specially,  is  not  waiyer; 
Creagh  y.  Bquitable  L.  Assur.  Soc.,  83  Fed.  860,  filing  of  petition 
and  bond  for  remoyal  walyes  right  to  object  to  Federal  jurisdiction; 
Gregory  y.  Pike,  67  Fed.  847,  21  U.  8.  App.  668,  obiter. 

Pleading.— Want  of  jurisdiction,  appearing  on  face  of  petltloii, 
may  be  taken  adyantage  of  by  demurrer,  p.  206. 

Distinguished  in  Central  Trust  Co.  y.  McGeorge,  161  U.  8.  188» 
88  L.  100,  14  8.  Ct  287,  holding  general  appearance  la  waiyer  of 
want  of  jurisdiction. 

AppeaL—  Right  to  object  to  jurisdiction  on  appeal  ii  not  walyed 
by  answer  after  demurrer  is  oyerruled,  p.  206. 

Ai^royed  in  Bauserman  y.  Blunt  147  U.  8.  662,  87  I^  818^  13  8. 
Ct  468,  Mexican  Cent  Ry.  y.  Plnkney,  149  U.  8.  204^  207,  87  L. 
703,  704,  13  8.  Ct  868,  864,  Goldey  y.  Morning  News,  166  U.  8.  626. 
39  L.  620,  16  8.  Ct  662,  In  re  Atlantic  City  B.  R.,  164  U.  &  636^ 

41  L.  680,  17  S.  Ct  209,  and  Donahue  y.  Calumet  Fire-Clay  Co.,  94 
Fed.  27,  all  following  rule;  Galyeston,  etc^  Ry.  y.  €k>nzales,  161 
U.  8.  499,  38  L.  249,  14  S.  Ct  402,  statute  making  special  appear- 
anre  waiver  of  immunity  from  jurisdiction  not  applicable  in  Fed- 
oral  courts;  Standley  y.  Roberts,  59  Fed.  844,  19  U.  8.  App.  407, 
holding  party  erroneously  compelled  to  interplead  does  not  walye 
right  of  dismissal  by  filing  amended  answer* 
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Courts.— State  law  proTiding  that  foreign  corporation  shall  sub- 
mit to  suit  cannot  give  Federal  court  jurisdiction,  p.  206. 

Approved  In  Rust  t.  United  W.-W.  Co.,  70  Fed.  187,  36  U.  &  An^ 
167,  following  rule. 

Distinguished  in  Earl  ▼.  Southern  Pac.  Co.,  76  Fed.  610,  holding 
In  patent  cases  defendant  may  be  sued  in  whatey^  district  Tslid 
•eryice  can  be  had. 

Oorporatioiis.—  State  law  requiring  foreign  corporation  to  mumm 
der  constitutional  rights  is  yoid,  p.  207. 

ApproTed  In  Commonwealth  y.  East  Toinessee  Coal'  Co.,  97  Kj. 
245,  80  S.  W.  610,  and  Koshland  y.  Nat  Ins.  Co.,  31  Or.  219,  49 
Pac.  849,  following  rule;  New  York,  etc.,  R.  R.  y.  Estill,  147  U.  & 
608,  37  L.  301,  13  S.  Ct.  451,  holding  Biissourl  courts  had  jurlsdic- 
tkm  over  corporation  doing  business  therein,  under  f  8489,  R.  S., 
Mo.;  Martin  y.  Baltimore,  etc.,  R.  R.,  151  U.  S.  684,  88  L.  31&» 

14  8.  Ct  537,  Maryland  corporation  doing  business  In  West  Vir- 
ginia may  remoye  suits  from  courts  of  that  State;  Blake  y.  Mc- 
Olung,  172  U.  S.  256,  19  S.  Ct  172,  holding  Tennessee  sUtote  Ib* 
yalld  as  to  corporations  of  other  States;  Markwood  y.  Southern 
Ry.,  65  Fed.  825,  holding  act  Tennessee,  1887,  chapter  81,  does  not 
make  foreign  corporation  doing  business  there  a  citizoi  of  Tennes- 
see; Relmers  y.  Seatco  Mfg.  Co.,  70  Fed.  575,  87  U.  8.  App.  426, 
30  li.  R.  A.  366,  foreign  corporation  cannot  be  garnished  by  non- 
resident in  Michigan;  Barrow  S.  S.  Co.  y.  Kane,  170  U.  S.  lU,  42 
li.  96S,  18  S.  Ct  530,  and  Bigelow  y.  Nickerson,  70  Fed.  121,  84 
U.  S.  App.  261,  30  L.  R.  A.  341,  obiter. 

Corporatioxi  cannot  be  depriyed  of  right  to  remoye  cause  by  law 
requiring  it  to  submit  to  process,  p.  207. 

Approyed  in  Goldey  y.  Morning  News,  156  U.  8.  523,  39  L.  519, 

15  S.  Ct  561,  following  rule;  Hollingsworth  y.  Southern  Ry.,  81 
Fed.  355,  statute  of  North  Carolina  adopting  foreign  corporation 
doing  business  there  does  not  affect  right  of  remoyal;  Basten 
Bldg.,  etc.,  Assn.  y.  Bedford,  88  Fed.  20,  New  York  corporation 
doing  business  by  mail  in  Tennessee  can  remoye  cause  to  Federal 
court;  Bergner,  etc..  Brewing  Co.  y.  Dreyfus,  172  Mass.  157,  7* 
Am.  St  Rep.  254,  51  N.  E.  532,  foreign  corporation  doing  business 
here  not  affected  by  discharge  of  debtor  under  Massachusetts  stat- 
ute; In  re  Keasb^,  etc..  Co.,  160  U.  S.  228,  40  L.  405.  16  8.  Ct  275, 
obiter. 

Courts.— State  practice  act  requires  Federal  courts  to  follow 
practice  as  to  mode  of  objecting  to  jurisdiction,  p.  209. 

Approyed  in  Goldey  y.  Morning  News,  156  U.  S.  524^  39  L.  519, 
15  8.  Ct  562,  following  rule;  O'Connell  y.  Reed,  56  Fed.  537,  12 
U.  8.  App.  369,  oyerrullng  demurrer  to  jurisdiction  where  amount 
In  controyersy  is  within  jurisdiction  in  spite  of  decision  of  Kansas 
court;  St  Clair  y.  United  States,  154  U.  S.  153,  38  L.  943.  14  8.  Ct 
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1010,  holding  I  1176,  Colorado  penal  code  controls  In  FedMil 
court;  Luxton  t.  North  River  Bridge  €k>.,  147  XT.  &  838,  87  L.  198» 
18  S.  Ct  367,  obiter. 

Clrciiit  Court's  jurisdiction  is  controlled  by  Congress  and  cannot 
be  affected  by  State  laws,  p.  209. 

Courts.— Where  Congress  has  provided  definite  rul^  of  practice 
for  Federal  courts  State  rule  does  not  apply,  p.  209. 

Approved  in  Shepard  v.  Adams,  168  U.  S.  626,  42  L.  605,  18  B. 
Ct  217,  summons  served  pursuant  to  rule  of  District  Court  gives 
Jurisdiction  though  not  according  to  State  procedure;  Chappell  v. 
United  States,  160  U.  S.  514,  40  L.  515,  1^  S.  Ct  402,  in  condemna- 
tion suit  jury  trial  only  required  upon  question  of  damages;  Booth 
V.  Denlke,  65  Fed.  47,  holding  affidavit  for  garnishment  amendable 
though  not  allowed  by  Texas  statute;  Consumers*  Cotton-Oil  Ca 
V.  Ashbum,  81  Fed.  384,  52  U.  S.  App.  262,  State  statute  dispens- 
ing with  Federal  rule  requiring  exceptions  to  charge  to  be  made 
while  jury  at  bar  not  followed  in  Federal  courts. 

146  TJ.  S.  210-227,  86  L.  946,  ROOT  v.  THIRD  AVENUE  R.  R. 

Patents.— Public  use  of  cable  patent  for  more  than  two  years 
by  company  paying  for  right  precludes  patent  p.  220. 

Patents.— To  claim  that  use  was  experimental  applicant  must 
show  that  he  kept  exclusive  control,  p.  225. 

Approved  in  Smith,  etc.,  Mfg.  Co.  v.  Mellon,  58  Fed.  707,  19  U* 
8.  App.  239,  advertisement  and  sale  of  Invention  to  testmarkor,  be> 
Ing  trader's  experiment  not  exception  to  rule  of  prior  use. 

146  U.  S.  227-232,  36  L.  951,  WASHINGTON,  ETC^  R.  R.  v.  DIS- 
TRICT OF  COLUMBIA. 
Supreme  Court  can  review  decision  of  District  of  Columbia  Su- 
preme Court  only  where  there  Is  money  value,  p.  231. 

Approved  In  South  Carolina  v.  Seymour,  153  U.  S.  357,  88  L. 
744,  14  8.  Ct  873,  Supreme  Court  has  no  appellate  jurisdiction  over 
District  of  Columbia  court  in  mandamus;  Chapman  v.  United 
States,  164  U.  S.  449,  41  L.  509,  17  S.  Ct  78,  no  appeal  lies  from 
Supreme  Court  of  District  of  Columbia  to  Federal  Supreme  Court 
in  criminal  cases. 

Distinguished  in  Gonzales  v.  Cunningham,  164  U.  8.  618,  41  L. 
574,  17  S.  Ct  184,  obiter. 

Courts.—-  Suit  to  restrain  vehicle  tax  by  District  of  Columbia  In* 
volves  no  Federal  statute  or  authority,  p.  231. 

AppeaL—  Amount  In  controversy  Is  determined  by  direct  effect  of 
Judgment,  regardless  of  collateral  effect  p.  281. 

Approved  in  United  States  v.  Wanamaker,  147  U.  S.  160,  87  L* 
118,  13  8.  Ct  281,  no  appeal  to  Federal  court  from  District  ci  Co> 
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lumbia  court  when  amount  inyolved  less  than  15,000,  tboogk 
liar  claims  aggregate  |100,000;  Hartford  Fire  Ins.  Co.  t.  Boumt 
Mercantile  Co.,  56  Fed.  388,  15  XT.  S.  App.  134,  upon  Joint  agree- 
ment to  arbitrate  fire  loss,  amount  In  controyersy  Is  single,  and 
total  award  giyes  Jurisdiction;  Mayor,  etc.  y.  Postal  TeL  Cable  Co., 
62  Fed.  502,.  holding  Circuit  Court  had  no  Jurisdiction  to  recoyer 
$1,018  taxes  on  telegraph  poles  "and  |10,000.** 

AppeaL— Jurisdiction  cannot  be  conferred  In  tax  suit  by  aasnm- 
ing  that  unaccrued  tax  would  make  up  amount,  p.  282. 

146  U.  S.  238-239,  36  L.  953,  JUNGE  y.  HBDDBN. 

Customs.— Article  need  not  be  specifically  mentioned  te  tnng 
it  within  tariff  act  p.  28a 

Approyed  In  Wolff  y.  United  States,  71  Fed.  292,  203,  86  U.  8. 
App.  832,  *'  soutache  gilt  braid  "  dutiable  as  articles  not  enumerated 
under  paragraph  215,  tariff  act  1890. 

Customs.— Word  "article,'*  as  used  In  customs  acts,  defined, 
p.  23a 

Approyed  in  Cadwalader  y.  Jessup,  149  U.  S.  854,  87  L.  766,  13 
S.  Ct  876,  old  india-rubber  shoes  are  not  articles  composed  of  rubber 
or  rubber  shoes  under  22  Stat  491;  United  States  y.  Binstdn,  78 
Fed.  798,  45  U.  S.  App.  568,  **  dotted  Swisses,"  though  not  commer- 
cially known  as  "embroideries,**  are  dutiable  as  such. 

Customs.—  Under  §  2502,  R.  S.,  dental  rubber  is  dutiable  as  article 
of  India  rubber,  p.  289. 

Distinguished  in  United  States  y.  Boker,  90  Fed.  804,  sted  strips 
flattened  from  round  wire  are  not  articles  manufactured  from  steel 
wira 

146  U.  S.  240-^251,  86  L.  956,  THOMPSON  y.  SAINT  NICHOLAS 
NAT.  BANK. 

Banks.—  Only  goyemment  can  claim  forfeiture  of  national  baiikli 
charter  for  certifying  check  yrlthout  funds,  p.  247. 

Approyed  In  Gorrell  y.  Home  Life  Ins.  Co.,  68  Fed.  870^  24  U* 
B.  App.  188,  where  note  payable  to  Insurance  company  plea  of  ultra 
ylres  not  ayailable;  Sioux  City,  etc..  Warehouse  Co.  y.  Trust  Co., 
82  Fed.  184,  49  U.  S.  App.  542,  corporation  estopped  from  denying 
yalidlty  of  mortgage  giyen  to  secure  indebtedness  larger  than  al- 
lowed after  receiying  proceeds;  Anderson  y.  Bank,  5  N.  Dak.  456i, 
67  N.  W.  823,  bank  assuming  to  sell  notes  to  third  party  and  soling 
to  itself  guilty  of  conyerslon  and  cannot  plead  ultra  ylres. 

Distinguished  In  Burrows  y.  Nlblack,  84  Fed.  118,  68  U.  8.  Apfi. 
717,  national  bank  may  question  Illegal  purchase,  contrary  to  stat- 
ute, of  Its  own  stock;  Dresser  y.  Traders*  Nat  Bank,  166  Mass. 
122,  42  N.  B.  568,  contract  by  national  bank  to  glye  him  fire  tnsnr 
ance  ultra  Tlrea. 
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Banks.—  Certification  of  check  where  no  fund  exists  will  not  in« 
yalidate  agreement  whereby  bank  secures  itself,  p.  249. 

Approved  in  Bowen  y.  Needles  Nat  Bank,  94  Fed.  928,  national 
bank  guaranteeing  payment  of  checks  of  party  haying  no  funds, 
acts  ultra  yires  and  cannot  be  held. 

Banks.— That  national  bank's  act  in  contracting  debt  was  yoid 
will  not  render  its  security  yoid,  p.  250. 

Distinguished  in  McCormick  y.  Market  Bank,  165  U.  S.  652,  41 
li.  822,  17  S.  Ct  438,  contract  of  lease  by  bank  before  authorization 
to  do  business  is  yoid. 

Contracts.— To  adjudge  contract  yoid  as  prohibited  by  statute, 
statute  must  show  prohibition,  p.  230. 

Banks.—  Original  pledgor  cannot  set  up  against  bank  as  ultimata 
pledgee,  that  oyerdrafts  secured  were  yoid,  p.  250. 

Approyed  in  Stafford  y.  Produce  Exch.  Banking  Co.,  16  Ohio  O.  C. 
00,  holding  purchaser  of  bank  stock  had  notice  of  lien  where  notice 
printed  on  stock;  Citizens'  State  Bank  y.  Hawkins,  71  Fed.  871, 
34  U.  8.  App.  423,  obiter. 

146  U.  8.  252-258,  36  L.  961,  TOPLITZ  y.  HBDDBN. 

Witness  may  be  impeached  upon  cross-examination  by  showing 
that  he  made  contradictory  statement  at  former  trial,  p.  254. 

Witness  as  to  designation  of  importation  may  be  impeached  by 
contradictory  letter  written  by  his  firm,  p.  255. 

TriaL-  Objection  to  admission  of  letter  as  eyidence  must  specify 
grounds  therefor,  p.  255. 

Approyed  in  Baltimore,  etc.,  R.  R.  y.  Hellenthal,  88  Fed.  119,  60 
U.  8.  App.  162,  following  rule;  Pittsburgh,  etc.,  By.  y.  Thompson, 
82  Fed.  728,  54  U.  8.  App.  235,  objection  to  eyidence  as  incompetent 
not  suflSciently  specific 

Customs.—  Commercial  name  of  article  is  admissible  to  determine 
character  of  importation,  p.  256. 

Customs.— Resort  to  common  designation  of  article  is  Improper 
if  commercial  name  locates  it  in  statute,  p.  256. 

Approyed  in  Cadwalader  y.  Zeh,  151  U.  8.  176,  88  L.  118,  14  8. 
Ct  290,  whether  earthenware  cups  are  "toys"  and  not  "earthen- 
ware" depends  on  commercial  meaning  of  "toys;"  United  States 
y.  Jonas,  83  Fed.  169,  55  U.  S.  App.  68,  holding  eyidence  as  to  com- 
mercial designation  of  embroidered  and  hemstitched  handkerchiefs 
admissible. 

Customs.- Words  used  in  common  and  not  technical  sense  in 
tariflT  act  are  within  Judicial  knowledge  of  court,  p.  257. 

Customs.— Und^  I  2502,  R.  8.,  word  "bonnet"  does  not 
brace  worsted  caps  used  as  head  coyerings  f^  men,  p.  267. 
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Trial  court  may  charge  jury  for  defendant  tf»  afCw  cffcring  It 
charge  on  only  point  possible,  plaintiff  objecti,  p.  257. 

146  U.  8.  258-271,  36  L.  963,  HAMILTON  6A8-L^  BTG^  OO.  T. 
HAMILTON  CITT. 
Constitutional  prohibition  against  impairing  contracts  does  not 
contemplate  unauthorized  city  ordinance,  p.  265. 

Approved  in  Walla  Walla  y.  Walla  Walla  Water  Co^  172  U.  8. 
9,  19  S.  Gt.  81,  granting  franchise  by  municipality  to  water  com- 
pany is  contract  and  legislature  cannot  impair  it;  Capital  City  Gas 
Co.  Y.  Des  Moines,  72  Fed.  824,  municipal  ordinance  fixing  gas 
rates  is  "law**  of  State;  Crystal  Springs  Land,  etc:,  Co.  t.  Los 
Angeles,  76  Fed.  154,  Federal  court  has  Jurisdiction  where  l^sla- 
ture  attempts  to  transfer  water  rights  belonging  to  another  without 
due  process  of  law;  Nashyille,  etc,  Ry.  y.  Taylor,  86  Fed.  183,  Ju- 
risdiction of  Federal  courts  not  dependent  on  Yalldlty  of  dalm; 
Iron  Mountain  B.  B.  y.  Memphis,  96  Fed.  129,  holding  resolutioB 
of  municipality  adjudging  breach  of  railway  contract  and  declaring 
franchise  forfeited  is  law  of  State,  impairing  obligation  of  contract 

Distinguished  in  Citizens*  St.  B,  R.  y.  City  By.,  56  Fed.  751,  ex- 
ercise, by  council,  of  power  granted  by  legislature  to  grant  street- 
car franchise,  when  done  by  ordinance,  is  *'  law  "  <tf  State;  Southern 
Pac.  Co.  Y.  Board  of  B.  R.  Commrs.,  78  Fed.  254,  holding  reserYei 
power  of  amending  corporation  charters  not  power  to  withdraw 
Federal  constitutional  guaranties. 

Constitution  is  not  Yiolated  by  law  empowering  city  to  own  gas 
works,  although  contract  with  company  is  nullified,  p.  267. 

ApproYed  in  Capital  City  Gas-L.  Co.  y.  Des  Moinea,  72  Fed.  8Mb 
Federal  court  has  Jurisdiction  OYer  suit  alleging  gas  rates  fixed  by 
municipality  are  unreascmable;  Westeriy  W.  W.  y.  Westerly,  75 
Fed.  192,  municipality  granting  to  corpomtion  water  franchise  can- 
not  afterward  c^mstruct  water  works;  Thomas  y.  Qrand  Junctloii, 
13  Colo.  App.  88,  56  Pac  668,  city  may  erect  water  works,  though 
private  corporation  previously  given  franchise;  State  v.  Hiawatha, 
53  Kan.  479,  36  Pac.  1120,  under  statutes  1889  municipality  in  Kan- 
sas may  purchase  lighting  plants. 

Cknrporation  accepting  grant  subject  to  reserved  power  to  reroka 
la  deemed  to  have  assented  to  reservation,  p.  270. 

Approved  in  People  v.  Cook,  148  U.  S.  411,  37  L.  503,  18  8.  Ct 
649,  upholding  tax  on  corporations  organised  under  statute  to  par 
chase  foreclosed  railroad;  United  States  v.  Union  Pac.  Ry.,  100  V. 
8.  87,  40  L.  832,  16  S.  Ct  204^  reservation  to  alter  or  amend  rail- 
road charts  not  affected  by  subsequent  contracts  made  by  corpora- 
tion. 

Distinguished  in  Pearsall  t.  Great  Northern  By.,  78  Fed.  943. 
statute  giving  railroad  right  to  consolidate  glvea  vestad  rlgkii 
which  cannot  be  impaired. 
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Constitutional  reservation  of  power  to  reyoke  prlylleKM  Impllei 
Its  exercise  at  pleasure  of  legislature,  p.  271. 

Ckmstitutional  law.—  LegislatiYe  grant  is  not  contract.  If  mibject 
to  reserved  power  to  revoke  or  alter,  p.  270. 

Approved  in  Attorney-General  v.  Looker,  111  Biich.  60S,  608,  68 
N.  W.  931,  932,  constitutional  power  to  amend  corporation  charters 
permits  ctimulatlve  voting  of  shares;  North  Springs  W.  €k>.  v. 
Tacoma,  21  Wash.  529,  630,  68  Pac.  777,  778,  municipality  may  erect 
water  works,  though  council  has  granted  franchise  to  corporation. 

Statutes.—  Public  grants  are  to  be  construed  strictly  in  favor  of 
pubUc,  p.  268. 

Approved  in  Citisens'  Savings  Bank  v.  Owensboro,  173  U.  S.  663, 
19  S.  Ct  536,  grant  of  tax  exemption  for  specified  time  does  not 
preclude  exercise  of  power  to  amend;  Baltimore  Trust,  etc^  Oo.  v. 
Mayor,  etc.,  64  Fed.  158,  Westerly  W.-W.  Co.  v.  Westerly,  80  Fed. 
622,  and  Thomas  v.  Grand  Junction,  13  Colo.  App.  89,  66  Pac  669, 
all  following  rule;  Long  Island  Water-Supply  Co.  v.  Brooklyn,  166 
U.  S.  696,  41  L.  1169,  17  S.  Ct  728,  where  water  company  has  not 
exclusive  rights,  property  may  be  acquired  under  eminent  domain; 
City  of  Superior  v.  Norton,  63  Fed.  369,  24  U.  S.  App.  69,  con- 
struing charter  relative  to  provision  as  to  municipal  contracts. 

146  U.  S.  271-279,  36  L.  969,  IN  RE  CROSS. 
*  Orlminal  law.— Section  846,  laws  of  District  of  Columbia,  con- 
templates postponement  of  execution  only  where  accused  applies 
for  writ  of  error,  p.  277. 

Distinguished  in  Commonwealth  v.  Hill,  186  Pa.  St  397,  89  Atl. 
1058,  escape  of  murderer  merely  delays  execution  of  sentence  as 
execution  is  no  part  of  judgment 

Criminal  law.— Section  1040,  R.  S.,  concerning  postponements, 
applies  only  to  cases  which  are  appealable,  p.  278. 

Approved  in  In  re  Schneider,  148  U.  S.  162,  87  L.  406,  13  8.  Ct 
672,  following  rule;  Lambert  v.  Barrett  159  U.  S.  663,  40  L.  297, 
16  S.  Ct  136,  no  appeal  lies  to  Federal  Supreme  Court  on  ground 
of  denial  of  due  process  of  law  where  questions  passed  upon  by 
State  courts  having  Jurisdiction. 

146  U.  8.  279-^02,  86  L.  972,  WILMINGTON,  BTC^  B.  B.  T.  ALS- 
BROOK. 
Taxation.— Exemption  is  never  presumed,  p.  294. 

Approved  in  Mobile,  etc.,  R.  R.  v.  Tennessee,  163  XJ.  S.  494,  38 
L.  796,  14  8.  Ct  970,  Federal  court  has  Jurisdiction  where  Tennessee 
court  holds  void  provision  in  railroad  charter  forbidding  tax  reduc- 
ing dividends  below  8  per  cent;  McCullough  v.  Virginia,  172  U.  S. 
121,  19  S.  Ct  141,  Federal  court  has  Jurisdiction  where  State  court 
gives  effect  to  subsequent  statute  denying  right  to  pay  taxes  with 
coupon  9-. 
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DlfisentlBg  opinion  In  United  States  Trust  Co.  t.  Atlantic,  etc.. 
R.  B^  8  N.  Mex.  696»  47  Pac.  731,  majority  holding  act  of  Incmpora 
tion  of  railroad  containing  grant  of  right  of  waj  and  depot  groimdi 
and  exempting  right  of  way  from  taxation  exempts  also  biiWIlngi. 
etc;  Cornell  y.  Green,  168  U.  8.  81,  41  L.  78,  16  8.  Ct  971,  niajority 
holding  snlt  by  grantee  to  set  aside  foreclosure  where  grantor  not 
made  party  indlTldnally,  does  not  present  Federal  qoestloD;  Baeoa 
Y.  Texas,  168  U.  8.  217,  41  L.  186,  16  &  Ct  1027,  If  State  coort 
decision  glYcs  no  effect  to  subsequent  law  of  State,  but  Is  based 
on  other  grounds,  no  Federal  question  as  to  impairment  of  cos- 
tracts  Is  made. 

Constitutional  law  —  Courts.—  Repeal  of  absolute  tax  exempttaa 
Impairs  contract,  and  State  decision  upholding  It  Is  rerlewaUi^ 
p.  294. 

Taxation.— Intention  to  relinquish  taxing  power  is  nerer  pre- 
sumed, p.  294. 

Approved  in  Phoenix  Ins.  Co.  t.  Tennessee,  161  U.  8.  177,  40  U 
061,  16  8.  Ct  472,  foUowlng  rule;  People  y.  Cook,  148  U.  S.  409,  87 
L.  608,  18  8.  Ct  649,  corporation  formed  to  purchase  railroad  at 
foreclosure  sale  not  exempt  from  taxation  under  New  Ycitk  Stat 
1886,  chapter  143;  New  Mexico  y.  United  States  Trust  Co.,  172  C 
8.  186,  19  S.  Ct  188,  14  Stat  292,  294,  exempting  from  taxatioa 
within  territories  right  of  way  of  A.  &  P.  Company  also  exempts 
land  and  structures  thereon. 

Taxation.—  Exemption  of  main  line  of  railroad  does  not  IncHide 
branches,  unless  expressly  so  proYided,  p.  296. 

ApiHTOYcd  in  Phoenix  Ins.  Co.  y.  Tennessee,  161  U.  8.  181,  18X 
40  L.  663,  16  S.  Ct  473,  474,  following  rule;  Keokuk*  etc^  B.  R.  y. 
Missouri,  152  U.  8.  812,  88  L.  455,  14  8.  Ct  696,  consoUdatlon  of 
Biissouri  company  with  Iowa  corporation  extinguishes  formor,  and 
exemptions  of  first  from  taxation  do  not  pass  to  latter;  Adams  y. 
Yazoo,  etc.,  R.  R.,  77  Miss.  260,  24  So.  212,  holding  act  of  1882,  p.  84S, 
I  5,  Miss.  Stat,  proYides  for  consolidation  and  not  merg^  of  eor- 
porations. 

Tax  exemption  can  be  construed  as  included  in  word  **  priYlleges  * 
only  where  legislature's  Intent  apparent,  p.  297. 

ApproYcd  in  Adams  t.  Yasoo,  etc,  R.  R.,  77  Miss.  259,  94  8a  21€^ 
following  rule. 

Taxation.—  Exemption  of  specified  line  of  railroad  cannot  apply 
to  lines  subsequently  purchased,  p.  298. 

jtidgm.«nt  is  absolute  bar  between  same  parties  ttut  same  catise; 
In  different  case  only  as  to  points  decided,  p.  802. 

ApproYed  in  Lawrence  t.  Steams,  79  Fed.  882,  and  St  Joseph 
Depot  Co.  Y.  Chicago,  etc,  Ry.,  89  Fed.  651,  60  U.  S.  Appu  681,  both 
foUoYring  rule;  DaYid  Bradley  Mfg.  Co.  y.  Bagle  Mfg.  Co.,  67 
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800,  18  IT.  S.  App.  849,  in  suit  for  infringement  against  branch  of 
company  manufacturing  Infringing  device,  latter  defending  salt, 
decree  conclnsive  as  to  validity  of  patent  against  company;  WO- 
loughby  V.  Northeastern  R.  R.,  52  S.  G.  175,  29  S.  B.  632,  issue  once 
adjudicated  cannot  be  again  litigated  between  same  parties  or 
privies  in  suit  on  same  or  different  cause  of  action;  Keokuk,  etc,  B. 
R.  V.  Missouri,  152  U.  8.  316,  38  L.  466,  14  S.  Ot  697,  Newport  v. 
Commonwealth,  —  Ky.  — ^  60  8.  W.  848,  46  L.  R.  A.  621,  61  8.  W. 
434,  46  L.  R.  A.  523,  State  v.  Bank  of  Commerce,  96  Tenn.  231,  31  8. 
W.  996,  and  Bank  v.  Memphis,  101  Tenn.  168,  46  8.  W.  661,  res  ad- 
Judicata  limited  to  taxes  in  litigation  and  not  conclusive  as  to  taxes 
subsequently  assessed. 

146  V.  8.  303-^14,  36  L.  981,  BUTLER  v.  QORELBY. 

Treaties.— Decision  of  commissioners  of  Alabama  claims  Is  con- 
clusive of  amount,  but  not  of  party  entitled,  p.  300. 

Approved  in  Central  Pac.  R.  R.  v.  Nevada,  162  U.  8.  624,  40  I«. 
1061,  16  8.  Ct  ^88,  since  passage  24  Stat  143,  surveyed  but  unpat- 
cnted  lands  included  in  railroad  grant  taxable  in  State  where  lo- 
cated. 

InsolTeney.— In  Massachusetts,  claim  allowed  against  United 
States  passes  under  assignment  previously  made,  p.  811. 

Approved  in  Hager  v.  Swayne,  149  U.  8.  247,  37  L.  721,  18  8.  Ct 
848,  stranger  purchasing  claim  for  excess  duties  paid  cannot  sue 
thereon;  Ball  v.  Halsell,  161  U.  8.  70,  40  L.  624,  16  8.  Ot  665,  as- 
signment of  claim  against  United  States  is  void  unless  government 
ass^its;  Calder  v.  H^iderson,  64  Fed.  806,  2  U.  8.  App.  627,  sugar 
bounty  claim  passes  to  syndic  under  insolvency  law  of  Louisiana, 
and  may  be  sold  on  execution;  Forrest  v.  Price,  62  N.  J.  Bq.  23, 
29  AtL  218,  holding,  where  Federal  government  restores  money 
borrowed  by  its  r^resentative,  it  is  not  exempt  from  creditors;  Mil- 
liken  T.  Barrow,  66  Fed.  891,  where  person  mortgages  future  sugar 
crop  and  assigns  future  sugar  bounties,  when  bounties  paid,  mort- 
gagor has  right  ov^  assignor  in  Insolvency. 

Insolvency  laws  may  be  passed  by  State  in  absence  of  Federal 
law,  p.  313. 

Approved  in  Elton  v.  O'Connor,  6  N.  Dak.  6,  6,  68  N.  W.  86,  88 
L.  B.  A.  626,  discharge  feature  of  insolvency  law  invalid  as  to 
claims  existing  at  time  law  enacted. 

InaolTency.— State  law  need  not  be  re-enacted  on  repeal  of  na- 
tional bankrupt  law,  p.  814. 

146  U.  8.  814-324,  36  L.  986,  HALLINGER  v.  DAVIS. 

Criminal  law.— State  may  pass  law  providing  that  accused  may 
waive  jury  trial  and  elect  to  be  tried  by  court  p.  818. 

Approved  in  Brown  v.  Eppa,  91  Va.  738«  following  rule;  in  9s 
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Belt,  159  U.  S.  99,  40  L.  89,  15  S.  Ct  988,  Pederml  Supreme  Court 
will  not  review  decision  of  Supreme  Ck>urtr  District  of  Colombia, 
upholding  statute  authoriziiig  waiver  of  Jury  trial  in  criminal  case; 
State  y.  Brett,  16  Mont  367,  40  Pac  876,  S  8^  art  ni,  Montana 
Ccmstitutlon,  allowing  prosecution  Xij  informaticm  without  i^elimi- 
nary  examination,  valid. 

Criminal  law.— Fifth  amendment  restricts  only  Federal  govem- 
ment  p.  320. 

Approved  in  Brown  v.  New  Jersey,  175  U.  8.  174,  20  8.  Ct  78» 
New  Jersey  statute  providing  less  p^emptory  challenges  where 
jury  ''struck,"  valid;  Marchant  v.  Pennsylvania  R.  R.,  153  U.  8. 
888,  38  L.  755,  14  8.  Ct  897,  party  having  fair  trial  under  genotd 
State  law  not  deprived  of  property  without  due  process;  Lambert 
V.  Barrett  157  U.  8.  699,  39  L.  866,  15  8.  Ct  723,  statute  permitting 
governor  to  grant  reprieve  from  death  sentence  valid;  Bldridge 
V.  Trezevant  160  U.  8.  469,  40  L.  499,  16  8.  Ct  349,  law  of  Louis- 
iana permitting  taking  of  land  for  public  levee  without  compensa- 
tion on  ground  of  servitude,  valid;  Hodgson  v.  Vermont  168  U. 
8.  272,  42  L.  464,  18  8.  Ct  83,  *'  due  process  of  law  "  does  not  re- 
quire indictment  by  grand  Jury;  Holden  v.  Hardy,  169  U.  8.  385, 
42  L.  788,  18  8.  Ct  385,  reviewing  cases,  and  holding  Utah  ^ght^ 
hour  law  valid  police  regulation,  and  not  in  conflict  with  four- 
te^ith  amendment;  Bx  parte  Tyler,  107  CaL  81,  40  Pac  34,  attomcj 
charged  with  unprofessional  conduct  under  code  of  civil  procedure, 
f  287,  not  deprived  of  office  ''  without  due  process  of  law;  **  Dowd^ 
Petitioner,  169  Mass.  389,  61  Am.  8t  Rep.  292,  47  N.  B.  1034,  Massa- 
chusetts statutes  relating  to  commitment  of  insane  valid;  In  re 
McKee,  19  Utah,  241,  57  Pac.  26,  fourteenth  amendment  does  not 
limit  State  governments  to  any  particular  mode  of  criminal  pro> 
cedure;  In  re  Maxwell,  19  Utah,  501,  502,  57  Pac.  414,  f  10,  art  L 
Utah  Constitution,  providing  for  eight  Jurors  in  criminal  cases,  not 
violation  of  fourteenth  amendment 

Homicide.-^  One  pleading  guilty  und^  statute  providing  for  trial 
1^  court  in  such  case,  is  not  deprived  of  rights,  p.  824. 

Miscellaneous.— Miscited  in  Newport  v.  Commonwealth,  —  Ky. 
— ,  50  8.  W.  849. 

146  U.  8.  325-^88,  86  L.  991,  BBN80N  T.  UNITBD  8TA7B& 

State  may  cede  to  United  States  Jurisdiction  over  part  of  its  Utt^ 
rltory,  p.  329. 

Approved  in  United  States  v.  Carter,  84  Fed.  624,  Circuit  Court 
has  exclusive  Jurisdiction  of  murder  committed  on  battleahlp  whHe 
la  dock. 

Distinguished  hi  World's  Columbian  Bxposltfton  v.  United  States, 
66  Fed.  671,  18  U.  8.  App.  42,  possession  of  Columbian  Bzposttloii 
grounds  not  possession  of  United  States. 
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GoBstitutioiiaL— Political  department  alone  determines  use  t$ 
which  land  ceded  by  State  may  be  put,  p.  331. 

Distinguished  In  In  re  Kelly,  71  Fed.  652,  where  fovemment 
purchases  land  from  State  and  jurisdiction  also  ceded,  excluslye 
jurisdiction  not  granted  where  purposes  of  act  do  not  require  It. 

United  States  has  exclusive  jurisdiction  over  Fort  Leavenworth 
reservation,  except  as  retained  by  State,  p.  329. 

Approved  in  In  re  Ladd,  74  Fed.  36,  Nebraska  cannot  restrict 
jurisdiction  of  United  States  over  land  ceded  to  government  with- 
out its  consent. 

Witnesses.—  Objectl<m  to  competency  on  ground  of  Interest  must 
be  made  before  examlnatlon-ln-chlef,  if  known,  p.  332. 

TriaL— Party  not  objecting  to  testimony  when  offered  cannot 
afterwards  be  heard  to  allege  error,  p.  332. 

Approved  In  Farmers,  etc.,  Nat  Bank  v.  Qreene,  74  Fed.  441, 
48  U.  8.  App.  446,  following  rule. 

Witness'  testimony  cannot  be  objected  to  after  he  has  left  stand 
and  others  have  testified,  p.  333. 

Oriminal  law.— One  of  two  persons  jointly  Indicted  may,  after 
severance,  testify  against  other,  p.  337. 

146  U.  S.  338-354,  36  L.  W6.  UNITED  STATES  v.  DUNNINGTON. 
Bminemt  domain.— United  States  cannot  take  private  property 
without  due  compensation,  p.  844. 

War.—  Sale  under  confiscation  act  passed  only  life  estate,  p.  844. 

Approved  in  Glenn  v.  Winstead,  116  N.  O.  458,  21  S.  E.  395,  sale 
•f  confiscated  distillery  does  not  pass  title  of  mortgagee  without 
knowledge  of  Illicit  business. 

Bminemt  domain.— Ck>ndemnation  of  confiscated  property  for 
pnbllc  use  Operates  on  fee  as  well  as  life  estate,  p.  350. 

On  appeal  in  condemnation  proceedings  court  will  presume  due 
•otice  was  given,  p.  860. 

War.— President's  proclamation  In  1868  extending  pardon  and 
amnesty  enabled  heirs  to  sell  reversions,  p.  350. 

Approved  In  Monger  v.  Garruthers,  3  Kan.  App.  82,  44  Pac.  1096, 
where  life  estate  of  offender  confiscated,  quitclaim  deed,  executed 
b^ore  removal  of  disability.  Is  voidable. 

United  States  Is  not  liable  for  errors  of  United  States  courts, 
p.  351. 

Bminent  domain.— Government  discharges  duty  to  owners  by 
depositing  amount  awarded  in  court,  p.  358. 

Approved  in  Chicago,  etc.,  R.  Co.  v.  Selders,  4  Kan.  App.  508,  44 
Pac.  1015,  and  Armstrong  v.  Moore,  1  Kan.  App.  460,  40  Pac.  838, 
In  condemnation  proceedings  treasurer  not  liable  where  deposits  by 
railroad  paid  to  parties  desiennted  by  commlRsloners. 
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146  U.  8.  854-S55,  86  L.  1002,  CHICAGO,  ETC^  RT.  T.  OSBORNB. 
Certlox^rl  will  not  Issue  to  bring  np  record  from  court  rererataif 
and  remanding  for  further  proceedings,  p.  355. 

ApproTed  In  Taylor  t.  LooisTille,  etc,  R.  R,  172  XJ.  &  64fl^  19 
8.  Ct  887,  following  rule;  Interstate  Com.  Comm.  y.  Atchison,  etc 
R.  R.,  149  U.  8.  265,  37  L.  728,  13  8.  Ct  837,  no  appeal  Uea  to  Su- 
preme Court  from  decision  of  interstate  commerce  commission; 
Parsons  v.  Chicago,  etc.,  Ry.,  167  U.  S.  464,  42  L.  234,  17  8.  Ct  SSa 
obiter. 

Distinguished  in  Forsyth  y.  Hammond,  166  U.  8.  514,  41  L.  1006. 
17  8.  Ct  668,  certiorari  to  Circuit  Court  of  Appeals  will  lie,  though 
no  final  decree  entered  where  8tate  and  Federal  courts  haw 
reached  opposite  conclusions. 

146  U.  8.  355,-^7,  86  L.  1003,  JOY  T.  ADBLBERT  COLLBGB. 
AppeaL— Supreme  Court  wiU  not  review  Judgm^it  of  Ctrcott 
Court  remanding  cause  improperly  removed,  p.  355. 

Approved  in  Bender  v.  Pennsylvania  Co.,  148  U.  8.  602,  87  U 
637,  13  8.  Ct  640,  order  overruling  motion  to  remand  case  to  Stats 
court  is  not  final  Judgment;  Patten  t.  Clllej,  62  Fed.  497,  writ  of 
error  v^ill  not  lie  from  dismissal  of  petition  for  removal  becmnsa 
<tf  local  prejudice. 

146  n.  8.  367-350,  86  L.  1004,  IN  RB  BN6LE& 

Prohibition.— Supreme  Court  will  not  issue  writ  to  I>Mrict 
Court  to  restrain  proceeding  under  limited  liability  act,  p^  860. 

Approved  in  dissenting  opinion  in  State  v.  Ross,  122  Ma  476,  Si 
8.  W.  958,  23  L.  R.  A.  544,  majority  holding  prohibition  Is  proper 
to  restrain  Jurisdiction  by  lower  court  over  subject-matter,  where 
Jurisdiction  already  acquired  by  other  court 

146  U.  8.  360-^62,  36  L.  1007,  McMULLEN  v.  UNITED  STATBS. 
TTnited  States  marshals.— Term  **in  session**  in  |  S29,  relating 
to  compensation,  means  days  that  court  Is  opoi,  p.  361. 

Approved  In  United  States  v.  Pitman,  147  U.  8.  671,  87  L.  386. 
13  8.  Ct  425,  marshals  entitled  to  per  diem  when  att^idlng,  under 
f  I  583,  584,  671,  2018,  R.  8. 

United  States  marshals  are  not  under  |  829^  oititled  to  pay  per 
diem  unless  court  is  in  actual  session,  p.  361. 

Approved  in  Campbell  v.  United  States,  66  Fed.  778,  27  U.  8. 
App.  666,  following  rule. 

Distinguished  in  United  States  v.  HiUyer,  68  Fed.  679,  16  U.  8. 
App.  269,  allowance  of  items  paid  by  order  of  court  not  reriew^ 
able  in  action  against  marshal  to  recover  same. 

United  States  marshal's  account  allowed  by  court  nay  be  r» 
viewed  by  treasury  departm^it  p.  362. 
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146  U.  S.  863-OTD,  86  L.  1008,  BALLOCH  v.  HOOPER. 

Xortgage.—  Deed  absolute  In  form  may  be  shown  to  be  Intended 
as  mortgage,  p.  867. 

Hortgage.— But  mortgagee  of  grantee  nnder  such  deed  may  en- 
force against  property  in  absence  of  fraud,  p.  368. 

Appellate  court  will  not  disturb  decree  based  on  auditor's  report 
of  accounting  sustained  by  evidence,  p.  36d. 

Not  cited. 

146  U.  S.  870-387,  86  L.  1011.  LEWIS  v.  UNITED  STATES. 

Oriminal  law.— In  felony  cases  prisoner  cannot  waive  right  to 
be  personally  present  during  trial,  p.  872. 

Approved  in  Territory  v.  Day,  2  Okla.  411,  87  Pac.  806,  and  State 
V.  Mannion,  19  Utah,  511,  75  Am.  St  Rep.  756,  67  Pac.  543,  45  L. 
R.  A.  639,  both  following  rule;  Nichols  v.  Territory,  3  Okla.  626, 
41  Pac  109,  persons  Jointly  accused  requesting  separate  trial  must 
make  request  before  work  of  impanelment  of  Jury  begins;  Ward 
V.  Territory,  8  Okla.  13»  16,  66  Pac.  704,  705,  defendants'  presence 
not  necessary  upon  hearing  of  motion  for  new  trial;  Bell  v.  State, 
32  Tex.  Cr.  440,  24  S.  W.  419,  giving  of  evidence  during  defendant's 
absence,  though  subsequently  withdrawn,  is  error. 

Ortminal  law.—  Record  must  show  presence  in  person,  p.  872. 

Approved  in  Territory  v.  Day,  2  OkL  418,  87  Pac.  807,  following 
rule;  Peters  v.  United  States,  94  Fed.  138,  presumption  is  where 
once  noted,  presence  of  defendant  continues  during  day;  Hyde  v. 
Territory,  8  OkL  65,  56  Pac.  850,  where  case  made  as  presented 
does  not  embrace  all  material  parts  of  record,  it  will  be  supple- 
mented; Van  Derzee  v.  United  States,  59  Fed.  444,  obiter. 

Distinguished  in  Pointer  v.  United  States,  161  U.  S.  406,  400,  88 
L.  212,  218,  14  8.  Ct  413,  414,  upon  facts. 

Oriminal  law.— Record  must  show  that  prisoner  accused  of 
felony  was  present  when  Jury  was  selected,  p.  376. 

Oriminal  law.— Federal  courts  generally  follow  State  practice 
in  impanelling  Jury,  in  absence  of  statute,  p.  376. 

Oriminal  law.—  Prisoner's  right  of  challenge  is  essential  to  fair- 
ness of  trial,  p.  376. 

Approved  in  Pointer  v.  United  States,  161  U.  8.  408,  88  L.  214, 
14  S.  Ct.  414,  foUowing  rule. 

Criminal  law.— In  absence  of  statute  Fed^al  practice  In  im- 
panelling Jurors  must  be  adopted  to  secure  rights  of  accused,  p.  377. 

Approved  in  Pointer  v.  United  States,  151  U.  8.  411,  88  L.  216, 
14  S.  Ct  415,  and  St  Clair  v.  United  States,  154  U.  8.  147,  148,  88 
L.  941,  942,  14  S.  Ct.  1007.  1008.  both  following  rule. 

Criminal  law.— General  exception  to  method  of  choosing  Jury 
covers  error  in  requiring  prisoner  to  challenge  Jurors  not  before  him, 
p.  37& 
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Kew  triaL—  Objection  to  instruction  cannot  be  made  for  lint  ttee 
on  motion  for  new  trial,  p.  379. 

Approved  in  People  y.  Tbiede,  11  Utab,  281,  89  Pac  847,  following 
rale;  Holder  ▼.  United  States,  150  U.  &  92,  87  L.  1010,  14  8.  Ct  1% 
and  Masonic  Ben.  Assn.  y.  Lyman,  60  Fed.  500,  18  U.  8.  App.  507, 
botb  bolding  general  exception  to  all  instructions  is  insufBdent 
wb«i  part  of  cbarge  correct. 

146  U.  8.  387-476,  36  L.  1018,  ILLINOIS  GIDNT.  R.  R.  t.  ILLINOI8. 
States  are    admitted  to   Union  on    equal    footing  witb   orii^inal 
States,  p.  434. 

States.—  Lake  boundary  of  Illinois  stated,  p.  434. 

Approved  in  United  States  v.  Peterson,  64  Fed.  147,  District  Court 
in  Wisconsin  bas  no  jurisdiction  of  offense  witbin  jurisdiction  of 
Micbigan  district 

Navigable  waters.— Ownersbip  and  sovereignty  over  tide  lands 
and  lands  under  Great  Lakes  is  in  States,  p.  435. 

Approved  in  Sbively  v.  Bowlby,  152  U.  S.  46,  47,  3S  L.  348.  14  8. 
Ct  565,  donation  claim,  bounded  by  Columbia  river,  acquired  from 
United  States  wbile  Oregon  was  territory,  passes  no  title  to  lands 
below  bigh  water  as  against  grant  of  State  of  Oregon;  Sage  v. 
Mayor,  154  N.  Y.  78,  61  Am.  St  Rep.  603,  47  N.  B.  1101,  38  L.  R.  A 
613,  title  to  made  land  in  New  York  city  not  in  riparian  owner  but 
in  city  for  public;  Lewis  v.  Portland,  25  Or.  160,  42  Am.  St  Rep- 
782,  35  Pac.  261,  22  L.  R.  A.  742,  Oregon  may  dispose  of  tide  lands 
free  from  easement  of  upland  owners;  Willow  River  Club  v.  Wade, 
100  Wis.  114.  76  N.  W.  281,  42  li.  R.  A.  329.  and  n.,  concurring 
opinion,  court  holding  tbough  title  to  bed  of  navigable  stream  in 
riparian  owner,  party  fishing  in  stream  not  trespasser;  Mendota 
Club  V.  Anderson,  101  Wis.  492,  78  N.  W.  189.  bolding  tax  deed 
void  as  to  lands  under  lake  made  navigable  by  erection  of  dam; 
Morris  v.  United  States,  174  U.  S.  236,  19  S.  Ct  666.  by  resolution 
of  February  16,  1839.  Congress  did  not  intend  to  subject  lands  be- 
neath Potomac  to  sale;  Saunders  v.  New  York,  etc.,  R.  R.,  144  N. 
Y.  85.  43  Am.  St  Rep.  734.  38  N.  E.  994.  26  L.  R.  A.  382.  bolding 
grant  of  lands  under  navigable  waters  to  railroad  for  track  con- 
veys  all  title  of  State;  Bigelow  v.  Nickerson.  70  Fed.  118,  34  U.  S, 
App.  261,  30  L.  R.  A.  339,  Michigan  courts  have  jurisdiction  of  suit 
for  negligent  act  causing  death  where  act  occnrred  within  8tata 
lines,  though  on  Great  Lakes;  Rood  v.  Wallace,  109  Iowa,  8,  7U 
N.  W.  450,  and  Scranton  v.  Wheeler,  57  Fed.  811,  16  U.  8.  App. 
152.  obiter.    See  53  Am.  St  Rep.  291,  note. 

Distinguished  in  Pacific  Gas-Imp.  Co.  v.  Ellert  64  Fed.  496. 
holding  California  can  dispose  of  its  tide  lands  free  ftom  easemeaC 
of  upland  ownor. 

Navigable  waters.— Great  Lakes  are  Inland  seas  and  governed 
by  common  law  applicable  to  tide  waters,  p.  4S5. 
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Approved  In  United  States  v.  Rodgers,  150  U.  8.  258,  87  L.  1075. 
14  S.  Ct  113  (dissenting  opinion  in  150  IT.  S.  274,  37  L.  1060,  14 
S.  Ct  119),  majority  holding  Federal  courts  have  Inrlsdlctkm  #Ter 
offense  committed  on  United  States  vessel  tm  Canadian  side  of 
Detroit  river;  People  v.  Kirk.  162  111.  147,  53  Am.  St  Rep.  281, 
45  N.  B.  833,  legislature  may  authorize  park  board  to  extend  boule- 
vard over  and  upon  Lake  Michigan;  People  v.  Silberwood,  110 
Mich.  107,  67  N.  W.  1088,  32  L.  R.  A.  696,  law  setting  aside  sub- 
merged lands  for  public  shooting  grounds,  valid.  See  63  Am.  St 
Rep.  293,  note. 

Navigable  waters.— Rights  acquired  by  Illinois  Central  R.  R.  to 
lake  front  under  acts  herein  involved,  stated,  p.  437. 

Navigable  waters.— Illinois  Central  acquired  no  title  in  fee  to 
or  right  to  sell  lands  reclaimed,  p.  444. 

Bailroads.— Act  incorporating  Illinois  Central  gave  it  only  right 
of  way  over  public  lands,  p.  444. 

Navigable  waters.— Illinois  Central  did  not  acquire  riparian 
right  to  reclaim  unlimited  amount  of  land,  p.  445. 

Distinguished  in  Illinois  Cent  R.  R.  v.  Chicago,  173  IIL  488,  50 
N.  E.  1109,  §  3,  act  of  1851,  incorporating  Illinois  Central,  does 
not  give  right  to  submerged  lands  In  Lake  Michigan  outside  right 
of  way. 

Navigable  waters.— Construction  of  pier  by  one  not  owner  of 
shore  lands  gives  no  riparian  rights,  p.  445. 

Approved  in  Lewis  v.  Portland,  25  Or.  168,  42  Am.  St  Rep.  788, 
35  Pac.  263,  22  L.  R.  A.  744,  riparian  owners  building  wharves  In 
navigable  waters,  with  State's  permission,  acquire  vested  rights  in 
such  properties. 

Navigrable  waters.— Only  actual  contact  oif  land  with  water 
gives  riparian  rights,  p.  446. 

Approved  in  McLennan  v.  Prentice,  86  Wis.  444,  55  N.  W.  770, 
where  deed  purports  to  convey  lands  under  navigable  waters  there 
is  breach  of  covenants  of  seisin;  Priewe  v.  Wisconsin  State  Land, 
etc.,  Co.,  93  Wis.  550,  67  N.  W.  922.  33  L.  R.  A.  652,  riparian  owner 
along  whose  shore  line  land  uncovered  by  drainage,  does  not  lose 
riparian  rights;  Slauson  v.  Goodrich  Transp.  Co.,  94  Wis.  646,  69 
N.  W.  992,  land  conveyed  by  metes  and  bounds  and  line  coincident 
with  low  water  conveys  to  low-water  mark. 

Navigable  VTaters.-  Riparian  rights  attach  to  land  on  navigaUe 
water  without  any  declaration  by  owner,  p.  445. 

Navigrable  VTaters.-  Riparian  owner,  to  gain  access  to  water,  may 
wharf  out.  If  public  right  is  not  injured,  p.  445. 

Approved  In  St  Louis,  etc.,  Ry.  v.  St  Louis,  etc..  Stock  Yards, 
120  Mo.  552,  25  S.  W.  401,  applying  principle;  Saunders  v.  New 
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York,  etc^  R.  B^  144  N.  Y.  87,  43  Am.  8t  B^  787*  8S  N.  ■. 
26  L.  R.  A.  383,  holding  grant  of  lands  under  naTlgable  waten  to 
railroad  for  track  conveys  all  title  of  State.  See  58  Am.  8L  Bifu 
294,  note. 

Distinguished  In  BereU  T.  People,  177  IlL  488,  487,  488,  4801 
69  Am.  St  Rep.  267,  268,  269,  52  N.  E.  1058,  1059,  43  L.  R.  A.  796, 
796,  holding  erection  of  private  piers  in  Lake  Michigan  a  purprca- 
tnre  and  may  be  aijolned. 

KaTigabla  wmters.— State  holds  title  to  lands  nader  navigable 
waters  in  tmst  for  public,  p.  462. 

Approved  in  Pewankee  v.  Savoy,  103  Wis.  274^  74  Am.  St  R^i^ 
860,  79  N.  W.  437,  following  rule;  Scranton  v.  Whetier,  67  Fed. 
818, 16  n.  S.  App.  152,  patent  to  land  lying  upon  bordtf  of  navigable 
river  conveys  no  title  to  land  under  stream;  People  t.  Kirk,  162 
IlL  148,  58  Am.  St  Rep.  282,  45  N.  £.  834,  legislature  may  author- 
ise park  board  to  ext^id  boulevard  ov^  and  upon  Lake  MldilgaB; 
Revell  V.  People,  177  IlL  478,  69  Am.  St  Rep.  261,  52  N.  B.  1056, 
43  L.  R.  A.  793,  erection  of  private  piers  in  Lake  Michigan  a  por- 
presture  and  may  be  enjoined;  Lake  Roland  Mev.  By.  v.  Mayor. 
77  Md.  374,  26  AtL  514,  20  L.  B.  A.  131,  ordinance  authorising 
street  railway  to  lay  double  traclLS,  repealable  after  traclES  laid, 
valid  if  public  safety  demands  use  of  only  single  track;  Coze  v. 
State,  144  N.  Y.  406,  39  N.  E.  402,  grant  of  tide  lands  not  for  pub- 
lic benefit  not  a  contract  and  may  be  revoked  by  State;  McLennan 
V.  Prentice,  86  Wis.  446,  65  N.  W.  770,  where  deed  purports  to  con- 
vey lands  under  navigable  waters  there  is  breach  of  covenants  ot 
seisin;  dissenting  opinion  in  Oakland  v.  Oakland  Water-Front  Co.. 
118  CaL  209,  213,  50  Pac.  296,  297,  majority  holding  Oakland,  un- 
der State  grant  cannot  alienate  water  front  to  private  dtiaen; 
United  States  v.  Debs,  64  Fed.  744,  obit^.  See  68  Am.  St  Bep. 
296,  296,  note. 

Kavigabla  waters.—  State  can  grant  lands  under  navigable  waters 
only  for  purpose  of  improving  navlgaticm,  p.  462. 

Approved  in  Chisolm  v.  Oaines,  67  Fed.  291,  South  OaroUna  may 
grant  marsh  lands  along  streams  when  navigation  not  hindered 
thereby;  dissenting  opinion  In  Oakland  v.  Oakland  Water-Front  Co.. 
118  Cal.  207,  60  Pac.  295,  majority  holding  Oakland  has  no  power 
und^  State  grant  to  alienate  water  front  to  private  citizen;  State 
V.  Black  River  Phosphate  Co.,  32  Fla.  97,  103,  13  So.  646,  647,  21 
L.  B.  A.  194,  196  (dissenting  opinion  in  32  Fla.  131,  13  So.  665^ 
21  L.  B.  A.  204),  majority  holding  SS  464,  466,  B.  8.,  florlda,  do 
not  vest  fee  in  lands  below  high-water  mark  of  navigable  streams 
in  riparian  owners;  Heyward  v.  Farmers*  Min.  C(K,  42  8.  C  167. 
46  Am.  St  Rep.  718,  19  S.  B.  978,  28  L.  B.  A.  68,  grant  by  State 
<^  lands  under  navigable  water  does  not  estop  tt  from  asserting 
title  to  it  afterwarda. 
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DiB^gnished  in  Illinois  Cent  B.  R.  ▼.  Chicago,  ITS  IIL  48B,  09 
N.  B.  1108»  f  8,  act  of  1851,  incorporating  nUnois  Central,  does  n«t 
glTe  right  to  submerged  land  in  Iskt  Michigan  outside  ri|^  af 
way. 

Oonatitational  law.— State  cannot  abdicate  any  tmst  connected 
with  public  property,  p.  463. 

Approved  in  St  Anthony  Falls,  etc.,  Oo.  t.  8t  Paul  Water 
Commrs.,  168  U.  S.  372,  42  L.  506,  18  S.  Ct  166,  grants  by  acts  of 
February  26-27,  1856,  Minnesota,  to  maintain  dams  on  Mississippi 
subject  to  right  of  public  to  use  waters;  diss^iting  opinions  in 
Baltimore  Trust  etc.,  Co.  y.  Mayor,  etc.,  64  Fed.  163,  majority 
holding  municipalities  with  power  to  regulate  streets  may  make 
irrepealable  contracts  for  use  of  streets  for  public  ccmveniences; 
Oakland  y.  Oakland  Water-Front  Co^  118  CaL  210,  50  Pac.  296, 
majority  holding  Oakland,  under  State  grant  has  no  power  to 
alienate  water  front  to  private  citizen;  Beighard  t.  FUnn,  189  Pa. 
St  362,  42  AtL  25,  43  L.  B.  A.  504,  Pittsburg  cannot  lease  land 
between  Duquesne  way  and  low-water  mark  of  riyer  under  State 
statutes. 

Distinguished  in  Pacific  Gas-Imp.  Co.  y.  Bllert  64  Fed.  434,  Call- 
fomia  may  dispose  of  tide  lands  free  from  easement  of  upland 
owners;  Payne  y.  English,  101  Cal.  15,  85  Pac.  349,  location  of 
street  mentioned  in  deed  and  Its  recognition  and  acceptance  as 
such  makes  it  a  street 

Constitutional  law.—  Begulatlon  of  use  of  lands  und^  nayigable 
waters  is  property  subject  of  police  power,  p.  454. 

Approved  in  Gratz  y.  Land,  etc.,  Imp.  Co.,  82  Fed.  389,  53  U.  S. 
App.  515,  40  li.  B.  A.  401,  and  n.,  deed  of  tenant  In  common,  c<m- 
yeying  specified  number  of  acres,  valid,  and  conveys  proportionate 
Interest  in  bed  of  river. 

Kavigable  waters.— Act  granting  lands  under  navigable  waters 
to  Illinois  Central  B.  B.,  declared  void,  p.  460., 

Approved  in  Chicago  v.  Ward,  169  111.  411,  61  Am.  St  Bep. 
194,  48  N.  E.  933,  38  L.  B.  A.  857,  and  n.,  Chicago  has  no  right  to 
^ect  buildings  In  Lake  Front  park. 

Navigable  rights.— Chicago  has  same  riparian  rights  on  Lake 
Michigan  as  individual  ownor,  p.  462. 

Approved  in  United  States  v.  Illinois  Cent  B.  B.,  154  U.  S.  234, 
236,  241,  242,  38  L.  972,  973,  975,  14  S.  Ct  1016,  1019,  United  States 
has  no  control  over  streets  of  Fort  Dearborn  under  Illinois  statute, 
February,  1833;  Chicago  v.  Ward,  169  IIL  415,  419,  61  Am.  St  Bep. 
197,  200,  48  N.  B.  934,  936,  88  L.  B.  A.  858,  859,  and  n.,  Chicago 
has  no  right  to  erect  buildings  In  Lake  Front  park.  See  86  Am. 
St  Bep.  886,  note. 

Distinguished  In  Oakland  v.  Oakland  Water-Front  Co.,  118  Cal 
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168,  170,  50  Pac.  279,  282,  Oakland,  under  State  craa^ 
power  to  all^iate  water  front  to  prlrate  dtixaL 

146  V.  8.  476-^83,  86  L.  1051,  DERBY  T.  THOMPSON. 
Patent  will  not  issue  for  combination  of  old  dementi 

donment  of  only  new  element,  p.  482. 

Patents.—  Claims  are  construed  strictly  where  there  to  4«aM  as 

to  novelty,  p.  483. 

Approved    in    Briggs  t.  Central    lee  Co.,  64  Fed.  379,  boldbif 

Briggs'  improved  ice-planer  not  infringed;  R.  B.  Diets  Oo.  T. 
O.  T.  Ham  Manufacturing  Co.,  58  Fed.  371,  holding  Betts*  Im- 
proved tubular  lantern,  being  mere  improvement  on  Higgins'  lan- 
tern, not  infringed  by  other;  Vincent  v.  Rigby,  58  Fed.  374^  hid- 
ing Vincent  patent  weather-strips  not  infringed  by  Seville  patent; 
Parry  Mfg.  Co.  v.  Hitchcock  Mfg.  Co.,  58  Fed.  403,  holding  Robin- 
son improved  sulky  wagon  patent  not  infringed;  Vulcan  Iroa 
Works  v.  Smith.  62  Fed.  449,  450,  15  U.  8.  App.  577,  holding  Smith 
patent  for  band-saw  mills  not  infringed;  Jensen  v.  Norton,  64  Fed. 
601,  29  U.  S.  App.  125,  following  rule  as  to  Gordon  patent  for 
crimping  cans;  Letteller  y.  Mann,  91  Fed.  913,  assumed  that  pal- 
entee  knew  of  alleged  anticipatory  device  when  he  made  machinei 

146  U.  8.  483-499,  36  L.  1054,  COMPANIA  BILBAINA  DB  NAVB- 
GACION  V.  SPANISH  AMERICAN  LIGHT,  ETC.,  CO. 
Shipping.— Libellant  seeking  ^iforcement  of  charto'-party  mot 
rely  upon  instrument  as  wh<de,  p.  496. 

Shipping.— Owner  building  oil-tanks  under  invalid  charter  ca»- 
uot  recover  either  cost  thereof  or  rent  of  vessel,  p.  496. 

Approved  in  Freights  of  The  Kate,  63  Fed.  723,  where  charter 
gave  shipowner  lien  on  cargoes  for  rent,  damages  for  less  profit- 
able ^nployment  during  remainder  of  charter  not  recoverable  where 
rtiip  withdrawn  through  owner's  insolvency. 

Shipping.—  Charter-party  is  nullity  as  to  all  dausea  If  tber»  li 
moj  clause  to  which  parties  have  not  agreed,  p.  497. 

Approved  in  Starr  t.  Galgate  Ship  Co.,  68  Fed.  241,  29  U.  8.  App^ 
099,  following  rule. 

Shippiiig.—  Clauses  known  by  charters  to  have  been  Inserted  by 
•wner's  agent  without  authority  renders  whole  void,  p.  497. 

Shipping.— Delivery  of  vessel  by  owner  waives  objectloiia  pr»> 
viously  made  to  clauses  in  charter-party,  p.  498. 

146  U.  S.  499-513,  36  L.  1059,  SCOTT  T.  ARMSTRONG. 

Banks.— Title  to  national  bank's  assets  vests  in  receiver  after 
elosed  by  examiner  and  dissolved  by  court,  p.  606. 

Distinguished  in  MerriU  t.  First  Nat  Bank,  75  Fed.  15a,  41  U. 
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8.  App.  629,  creditor  of  Insolrent  national  bank  may  prove  an 
dalms  held  by  him  without  reference  to  security. 

BaiDiks.-- BecelYer  of  national  bank  is  mere  trustee  for  crediton^ 
a»d  takes  assets  subject  to  equities,  p.  607. 

Approved  In  Fisher  v.  Simons,  64  Fed.  313,  28  U.  S.  App.  96, 
mpj^ijing  principle;  Fourth  St  Bank  v.  Yardley,  166  U.  S.  663,  41 
L.  866,  17  S.  Ct  443,  where  money  loaned  on  representations  as  to 
deposits  in  other  bank  assignee  estopped  from  denying  that  check 
given  in  payment  is  not  drawn  on  particular  fund;  Chemical  Nat. 
Bank  v.  Armstrong,  69  Fed.  876,  16  U.  S.  App.  466,  28  L.  R.  A. 
234,  creditors  of  Insolvent  bank  need  not  allow  credit  for  collections 
after  insolvency  from  collateral  held  by  them;  Thompson  v.  Ger- 
man Ins.  Co.,  76  Fed.  894,  receiver  may  Invoke  statute  of  limita- 
tions in  equitable  suit  against  creditors;  Stapylton  v.  Cle  Des 
Phosphates,  88  Fed.  64,  62  U.  S.  App.  692,  person  depositing  draft 
in  bank  where  deposit  overdrawn  entitled,  after  suspension,  to  pro- 
ceeds, less  amount  due  bank;  Wilmington  v.  Rlcaud,  90  Fed.  216, 
61  U.  S.  App.  634,  erroneous  listing  of  bank  stock  for  taxation  by 
cashier  does  not  estop  receiver,  subsequently  appointed,  from  set- 
ting up  mistake  before  payment  of  tax;  Central  Appalachian  Co. 
V.  Buchanan,  90  Fed.  460,  62  U.  8.  App.  208,  appointment  of  re- 
ceiver does  not  affect  right  of  equitable  set-off  growing  out  of 
breach  of  covenant. 

Banks.— Deposit  in  one  bank  to  credit  of  another  Is  due,  for 
purpose  of  suit,  on  closing  of  former  by  examiner,  p.  607. 

Approved  in  Stadler  v.  First  Nat  Bank,  22  Mont.  216,  74  Am. 
St  Rep.  697,  56  Pac.  119,  insolvency  of  bank  where  debtor  has  un- 
matured certificates  of  deposit  does  not  give  right  of  set-off. 

Set-off  at  law  Is  statutory  right  but  equity  has  long  granted 
similar  relief,  p.  607. 

Set-off.—  Equity  will  allow  set-off  where  mutual  obligations  arose 
from  same  transaction  and  one  party  is  insolvent  p.  507. 

Approved  in  St  Paul,  etc.,  Trust  Co.  v.  Leek,  57  Minn.  92,  47  Am. 
St  Rep.  678,  68  N.  W.  826,  applying  principle;  United  States  Trust 
Co.  V.  Western  Contract  Co.,  81  Fed.  468,  64  U.  S.  App.  96,  claim 
in  personam  may  be  set  off  against  claim  in  rem;  Thomas  v.  Ex- 
change Bank,  99  Iowa,  208,  6^  N.  W.  781,  36  L.  R.  A.  380,  in  equity 
bank  may  set  off  against  unmatured  debt  any  sum,  except  trust 
fund,  owing  to  debtor.    See  47  Am.  St  Rep.  679,  583,  note. 

Distinguished  in  Davis  v.  Elmira  Sav.  Bank,  161  U.  S.  289,  40  L. 
703,  16  S.  Ct.  506,  holding  §  130,  chap.  689,  N.  Y.  Stat  1892,  in  con- 
flict  with  §  5236,  U.  S.  B.  S.;  Sheaf e  v.  Larimer,  79  Fed.  924,  In 
action  by  receiver,  under  statute  maldng  stockholders  liable  for 
bank  debts,  counterclaim  for  false  representations  at  time  of  stock 
purchase  not  good;  Grand  Trunk  Ry.  v.  Central  Yt  B.  B^  81  Fed. 
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643,  moneys  deposited  in  bank  cannot  be  hdd  bj  II  to 
to  Insolvent  corporation. 

Banks.— Where  credits  are  reciprocal  and  parts  of 
action,  rule  applicable  to  mntnal  credits  applies,  p.  606L 

Approved  in  Adams  v.  Spokane  Drug  Co.,  57  Fed.  888,  28  I*.  B. 
A,  334,  following  rule;  Ritchie  v.  McMuUen,  79  Fed.  532;  47  U.  & 
App.  470,  unliquidated  damages  may  be  set  off  against  judgment  itf 
pledge  where  both  arise  out  of  same  transaction. 

Baxik  may  set  off  balance  of  account  in  suit  on  note  faUliig  dnm 
after  receiver  for  creditor  bank  appointed,  p.  508. 

Approved  in  PhiUer  v.  Yardley,  62  Fed.  651,  17  U.  8.  App.  647, 
25  L.  R.  A.  832,  and  n.,  applying  principle  to  dearing-hoose  bal- 
ances; Mercer  v.  Dyer,  15  Mont.  823,  39  Pac  815,  debt<»  of  Insol- 
vent bank  may  set  off  claim  against  bank  whether  cm*  not  d^yt  dne 
at  time  of  insolvency;  Matter  of  Hatch,  155  N.  Y.  407,  60  N.  B. 
60,  40  L.  R.  A.  666,  creditor  of  insolvent  may  set  off  debt  againrt 
claim  intrusted  to  him  for  coUection  ^or  to  assignmoit;  dissent- 
ing opinion  in  Merrill  v.  National  Bank,  178  U.  8. 175,  178;  19  8.  Ct 
365,  366,  majority  holding  secured  creditor  of  Insolvent  bank  may 
receive  divid^ids  upon  claim,  as  It  stood  at  time  of  Insolrency. 
without  crediting  collections  made  aft^  declaration;  Beckham  t. 
Shack^ord,  8  Tex.  Civ.  App.  664,  29  8.  W.  201,  arguendoi  See 
47  Am.  8t  Rep.  591,  note. 

Distinguished  in  Wingate  v.  Orchard,  76  Fed.  243,  44  U.  8.  App. 
522,  national  bank  stockhold^  not  entitled  to  ofllset  amount  of 
deposits  at  time  of  insolv^icy  against  assessment  atdered  by  comp- 
troller. 

National  banks.—  liens  or  rights,  express  or  implied,  not  te  con- 
templation of  insolvency,  are  valid,  p.  510. 

Approved  in  Philler  v.  Yardley,  62  Fed.  648.  17  U.  8.  App.  647. 
25  L.  R.  A.  830,  and  n.,  following  rule  in  case  of  clearing-boose 
balances  (reversing  S.  C,  58  Fed.  749);  Merrill  v.  National  Bank. 
173  U.  S.  143,  144,  19  8.  Ct  877,  379,  secured  creditor  ot  Inaotvent 
bank  may  receive  dividends  upon  claim  as  it  stood  at  time  of  in- 
solvency, without  crediting  collections  made  after  dedaratkm;  Bcal 
V.  National  Bxch.  Bank,  55  Fed.  895,  6  U.  8.  App.  876,  bank  send 
ing  paper  to  other  bank  for  collection,  which  sends  to  another 
which  does  not  remit  until  failure  of  second,  can  collect  fron: 
second;  Bell  v.  Hanover  Nat  Bank,  57  Fed.  822,  retcnti^^n  of  bai 
ance^  pledged  to  secure  loans,  and  standing  to  credit  of  insolvent 
bank  with  corespondent  on  date  of  failure,  not  illegal;  Mercer  t 
Dyer,  15  Mont  320,  39  Pac  315,  debtor  of  inscrfvoit  bank  may  sH 
off  claim  against  bank,  whether  or  not  debt  due  at  time  of  in 
solvency;  Elmira  Sav.  Bank  v.  Davis,  142  N.  Y.  506,  S7  N.  B.  647. 
25  L.  R.  A.  551,  and  n..  New  York  law  permitting  deposits  of  sav 
ings  bank  in  national  banks,  and  upon  tnaolvcncy  of  latter  gtriag 
former  preference,  valkL 
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Distinguished  In  Yardlej  t.  PhlUer,  167  U.  8.  860,  42  I<.  108,  17, 
8.  Ct  840,  right  of  set-off  goyemed  by  conditions  existing  at  time 
of  insolTency,  and  not  by  those  thereafter  created;  McDonald  ▼. 
Ohemical  Nat.  Bank,  174  D.  8.  619,  19  8.  Ct  790,  upon  facts. 

CoBitraet  is  presumed  to  be  entered  into  with  view  to  Its  natural- 
result,  p.  511. 

Distinguished  in  DstIs  t.  Blmira  8aT.  Bank,  161  U.  8.  2UK  40 
L.  703,  16  S.  Ct  606,  holding  |  130,  chap.  689,  N.  Y.  Stat  1882, 
in  conflict  with  |  6286,  U.  8.  R.  8. 

Courts.— Legal  and  equitable  claims  caimot  be  blended  in  Fed- 
eral court,  p.  512. 

Approved  in  Cates  t.  Allen,  149  U.  8.  467,  87  L.  807,  18  8.  Ct 
884,  contract  creditor,  who  has  not  reduced  claim  to  Judgment  can- 
not invoke  equity  court  to  vacate  fraudulent  conveyance;  Davis  v. 
Davis,  72  Fed.  83,  30  U.  8.  App.  723,  claim  in  personam  may  be 
set  off  against  claim  in  rem;  Colt  v.  Sullivan-Kelly  Co.,  84  Fed. 
725,  suit  against  corporation  and  individual  having  interest  in  busi- 
ness is  improper  Joinder;  Alger  v.  Anderson,  92  Fed.  710,  purchaser 
in  possession  under  warranty  deed  cannot  be  granted  legal  relief 
where  right  of  equitable  rescission  lost. 

Circuit  Court  cannot  allow  set-off  in  suit  at  law,  p.  512.  < 

Distinguished  in  Auten  v.  United  States  Nat  Bank,  174  U.  8. 
148,  19  S.  Ct  687,  bank  allowing  set  off  of  claim,  held  by  insolvent 
bank  receiver,  not  ^ititied  to  further  relief.  i 

Supreme  Court  will  not  sustain  decision  upon  Jurisdictional 
ground  not  passed  upon  by  Circuit  Court  p.  512. 

Approved  in  Schoolfield  v.  Rhodes,  82  Fed.  167,  49  U.  8.  App*. 
492,  in  action  at  law,  objection  that  defense  purely  equitable,  must 

be  made  in  lower  court  ^^ 

•      .  ■( 

146  U.  8.  513-514,  36  L.  1064,  MITCHELL  v.  NEW  YORK    ETC 
B.  R. 
BAllroads.— Trial  court  properly  directed  verdict  for  defendant 
where  decedent  was  kiUed  while  stealing  ride,  p.  518. 

Approved  in  Tucker  v.  Baltimore,  etc.,  R.  R.,  59  Fed.  969,  8  U.  a 
App.  491,  court  msy  direct  verdict  where  decedent  walked  on  rail- 
road track  when  he  could  have  walked  by  side. 

146  V.  8.  516-517,  36  L.  1068,  BRINKBRHOFF  v.  ALOE. 

Patent  No.  224,991,  for  improvement  in  rectal  specula,  held  void 
for  want  of  novelty,  p.  616. 

Patent  will  not  issue  for  combination  of  old  elements  producing 
no  new  result  p.  616. 

Approved  in  Office  Specialty  Mfg.  Co.  v.  F^ton,  etc,  Mfg.  Co., 
174  U.  &  498,  19  8.  Ct  643,  foUowing  rule  and  holding  Hoffmaii 
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patent  storage  book-case  not  infringed;  Speny  BCfg.  Oeu  t.  J.  Lw 
Owens  Co.,  96  Fed.  877,  Sperry  patmt  fanning-mill,  prodndiig  ■• 
new  results,  void  for  want  of  inyention. 

146   U.    8.  617-624,   36  L.    1070,    NATIONAL   TUBB   WORKS   ▼• 
BALLOU. 
Creditor's  suit— Allegations   necessary   to   suit  by   creditor    t» 
reach  debtor's  equitable  interests,  stated,  p.  823. 

Approved  to  Bacon  v.  Harris,  62  Fed.  101,  and  Alderson  t.  Ddcu 
74  Fed.  31,  33  U.  8.  App.  460,  both  applytog  prtociple;  Albright  t. 
Texas,  etc.,  R.  Ck>.,  8  N.  Mex.  426,  426,  46  Pac.  448,  460,  foQowing 
rule  to  suit  for  stock  subscriptions;  Swan  Land,  etc.,  Ca  t.  Frank* 
148  U.  &  612,  87  L.  681,  13  S.  Gt  694,  and  HoUins  y.  Brierfield 
Ooal,  etc.,  Co.,  160  U.  S.  379,  37  L.  1115,  14  S.  Ct  128,  creditor  of 
corporation  cannot  apply  property  of  debtor  In  equity  suit  without 
reducing  claim  to  judgment;  Kittel  y.  Augusta,  etc.,  R.  R.,  66  Fed. 
863,  return  of  unsatisfied  execution  must  be  alleged  to  suit  to  reach 
choses  to  action;  Morrow  Shoe  Mfg.  Co.  y.  New  England  Shoe  Co^ 
60  Fed.  342,  18  U.  S.  App.  616,  24  L.  R.  A.  426,  S  26,  chap.  32. 
B.  8.  IlL  1893,  does  not  absolye  creditor  from  exhausting  legal 
remedies  before  he  can  proceed  to  equity  in  Federal  court;  Streight 
y.  Junk,  69  Fed.  322,  16  U.  S.  App.  608,  and  Childs  y.  N.  B.  Carl- 
Stein  Ck>.,  76  Fed.  92,  creditor*s  bill  must  be  preceded  by  judgment 
at  law;  First  Nat  Bank  y.  Steinway,  77  Fed.  662,  Federal  court 
has  jurisdiction  of  creditor's  bill  between  citisens  of  dlfTerent 
States,  though  based  on  judgment  of  State  court;  Medberry  y. 
Troutman,  94  Fed.  964,  suit  to  charge  stockhold^  on  liability  is  at 
law,  and  equity  has  no  jurisdiction  where  no  allegation  of  judg> 
ment;  Tuttie  y.  National  Bank,  161  111.  606,  44  N.  E.  967,  34  L.  R. 
A.  766,  creditor  of  tosolyent  Kansas  bank  cannot  matotato  action 
to  Illinois  against  stockholder  by  yirtue  of  Kansas  laws;  Grenell 
y.  Ferry,  110  Mich.  263,  68  N.  W.  146,  judgment  creditor'a  bOl  be- 
fore return  of  execution  unsatisfied  is  premature;  Rule  y.  Omc^a 
Stoye,  etc.,  Co.,  64  Minn.  380,  67  N.  W.  62,  snstaintog  demurrer  to 
complatot  alleging  platotiff  has  judgment  agatost  Ohio  corporattoo 
to  that  State  and  executi<m  unsatisfied  and  corporation  out  of  busi- 
ness and  has  no  property;  Marshall  y.  Sherman,  148  N.  Y.  27.  61 
Am.  St.  Rep.  666,  42  N.  E.  424,  34  L.  R.  A.  766,  statutory  liability 
of  stockholders  of  foreign  corporation  cannot  be  enforced  except 
at  domicile  of  corporation;  Zell  Guano  Co.  y.  Heatheriy,  88  W.  Va. 
416,  18  8.  E.  612,  biU  must  state  out  of  which  right  to  r^ef 
and  not  conclusions  of  law;  Coit  y.  Sulliyan-Kelly  Ool,  84  Fed. 
obiter.    See  66  Am.  St  Rep.  272,  277,  note. 

146  U.  8.  524-4»8,  86  L.  1078,  ROTBB  y.  OOUPB. 

Patents.— Olatoa  to  No.  149,964,  for  "  Improyemcnt  te 
pr^MuriBg  rmwhldfl^''  la  claim  to  entlra  prnrm,  p.  KL 
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Patent  for  one  of  series  of  improyements  is  to  be  strictly  oon- 
stmed,  p.  581. 

ApproTod  In  United  States  Glass  Co.  y.  Atlas  Glass  Ck>.,  88  Fed. 
600,  holding  patent  No.  260,819,  for  improyement  in  manofactDro 
of  glassware,  not  infringed. 

Patent  for  process  which  is  entirely  new  and  reyolnticmises  art 
for  which  intended  should  be  liberally  construed,  p.  531. 

Patent  cannot  be  construed  to  embrace  claims  abandoned  in  ap- 
plication for  purpose  of  securing  patent,  p.  532. 

Approyed  in  Ck>rbin  Cabinet-Lock  Co.  y.  Bagle  Lock  Co.,  150  U.  fiL 
40,  37  L.  990,  14  8.  Ct  29,  following  rule  and  holding  reissue  of 
Spiegel  improyed  cabinet-locks  patent  yoid,  as  incorporating  claims 
r^ected  in  original;  Olmsted  t.  Andrews,  77  Fed.  889,  46  U.  S.  App. 
60S,  Nutting  map-case  patent,  yoid  for  want  of  novelty,  in  yiew 
of  prior  state  of  art 

Distinguished  In  Reece,  etc.,  Mach.  Co.  y.  Globe,  etc.,  Mach  Co., 
61  Fed.  969,  21  U.  S.  App.  244,  holding  rejection  of  claim  and 
amendment,  where  no  issue  of  novelty,  does  not  exclude  liberal  ap- 
plication of  doctrine  of  equlyalents,  and  Reece  button-hole  ma- 
chine patent  infringed;  HlUbom  y.  Hale,  etc.,  Mfg.  Co.,  69  Fed.  960^ 
28  U.  S.  App.  525,  Hale  folding-bed  patent  valid,  though  numerooa 
changes  in  phraseology  made  in  claims,  they  remaining  substantially 
the  same. 

146  U.  S.  533-536,  86  L.  1077,  CAMERON  v.  UNITED  STATES. 

AppeaL— Value  of  land  cannot  determine  Jurisdiction  in  suit  to 
determine  defendant's  right  to  fence  public  land,  p.  585. 

Approved  in  Cameron  y.  United  States,  148  U.  S.  303,  37  L.  460, 
13  S.  Ct  596,  same  case;  Abadie  v.  United  States,  149  U.  S.  262, 
87  L.  726,  18  S.  Ct  836,  applying  principle;  South  Carolina  v.  Sey- 
mour, 153  U.  S.  357,  38  L.  744,  14  S.  Ct  873,  denial  of  mandamus 
to  compel  registration  of  trademark  not  reviewable  In  Supreme 
Court  under  act  of  February,  1893,  chap.  74,  S  8;  Decker  y.  Wil- 
liams, 78  Fed.  311,  amount  Involved  determined  by  case  as  it  ap- 
pears in  appellate  court  and  not  sum  in  controversy  below. 

Courts.— Federal  question  Is  not  involved  where  only  question 
is  as  to  applicability  of  Federal  statute,  p.  536. 

Distinguished  in  Maffet  v.  Quine,  95  Fed.  200,  201,  Federal  court 
has  Jurisdiction  to  enjoin  destruction  of  flume  where  it  Involves 
value  of  flume  as  entirety,  and  plaintiff  has  right  of  recovery  for 
prior  partial  destruction. 

146  U.  S.  536-569,  36  L.  1079,  McGOURKBY  v.  TOLEDO,  ETO, 
RT. 
AppeaL^  Foredosnre  decree  Is  final,  although  raf  er«ioa  la  made 
to  master  to  execute,  p.  Mft. 
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AppeaL— Foreclosure  decree  Is  not  final  If  reference  to  master 
leaves  property  to  be  sold  to  be  determined,  p.  5i6. 

AppaaL— Decree  determining  validity  of  mortgage^  and  post- 
poning sale  until  master  reports  Is  not  final,  p.  54B. 

Approved  in  Fleitas  v.  Richardson,  147  U.  S.  545,  ST  L.  275,  13 
8.  Gt.  432,  in  executory  process  in  foreclosure,  under  Louisiana  code 
requiring  notice  before  sale,  decree  not  final  where  objectioiis  in- 
torposed  to  lack  of  notice;  Yale  Gas-Stove  Ck>.  t.  W11c<«,  64  Ckmn. 
122,  42  Am.  St.  R^.  167,  29  Atl.  308,  26  L.  R.  A  103,  and  lu 
promoter  of  corporation  occupies  fiduciary  relation  to  It  and  can- 
not act  as  vendor  and  vendee;  Bent  v.  Miranda,  8  N.  Mex.  83,  42 
Pac.  92,  decree  determining  interest  in  land,  but  res^rlng  adjudica- 
tion as  to  partition,  not  final;  Rog^ns  v.  JEtuB.  Ins.  Co.,  96  Fed 
107,  obiter. 

Admiralty  decree  determining  liability  for  collision,  and  r^erring 
damages  to  master,  is  not  final,  p.  545. 

AppeaL— Decree  establishing  validity  of  patoit,  and  reforing 
damages  to  master,  is  not  final,  p.  645. 

Approved  in  Raymond  v.  Royal  Baking-Powder  Co.,  76  Fed.  466, 
46  U.  8.  App.  494,  and  Brush  Elec.  Co.  v.  Western  laec  Co.,  76 
Fed.  764,  46  U.  8.  App.  355,  both  following  rule;  Luxton  v.  North 
River  Br.  Co.,  147  U.  8.  343,  37  L.  196,  13  S.  Ct  358,  ordo-  of  Cir- 
cuit Court,  api)ointing  commissioner  to  assess  damages  for  land 
taken  under  eminent  domain,  not  final;  8mlth  v.  Vulcan  Iron 
Works,  166  U.  8.  524,  41  L.  812,  17  8.  Ct  410,  appeal  lies  to  Orcuit 
Court  of  Appeals  from  interlocutory  order  granting  injunctioo  and 
ordering  account  in  patent  case;  Standard  Elev.  Co.  v.  Crane  Sev. 
Co.,  76  Fed.  793,  46  U.  8.  App.  411,  obit^  in  diss^ting  opinion. 

AppaaL—  Reference  to  master  for  mere  mlnlst^al  purpose  does 
not  affect  finality  of  decree,  p.  546. 

Approved  in  Bissell,  etc..  Sweeper  Co.  t.  Goshen  Sweeper  Cow  73 
Fed.  661,  43  XT.  8.  App.  47,  order  modifying  interlocutory  decree 
for  perpetual  injunction  against  infringement  so  as  to  permit  manu- 
facture for  limited  time  Is  appealable;  Andrews  v.  Natlooal 
Foundiy,  etc..  Pipe  Works,  73  Fed.  517,  84  U.  8.  App.  632.  holding 
decree  In  creditor's  suit  against  corporation,  and  stockholders  who 
are  also  mortgagees,  finaL 

.    AppeaL— Decree  referring  case  to  master  for  ludkdal  pwposa,. 
upon  which  further  decree  depends,  is  not  final,  p.  646. 

Approved  in  Latta  v.  Kllboum,  160  U.  8.  589,  87  L.  1176,  14  B. 
Ct.  207,  decree  determining  existence  of  partnership  and  referring 
to  master  to  state  account  not  final;  Moran  v.  Hagerman,  64  Fed. 
603,  29  U.  S.  App.  71,  and  Union  Mut  L.  Ins.  Co.  v.  Kirrhoff,  100 
U.  8.  378,  40  L.  463, 16  8.  Ct  820,  both  following  rule;  OOlfomla  Nat. 
Bank  v.  Stateler.  171  U.  8.  449.  19  8.  Ct  7,  holding  decree 
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seder  to  shew  cause,  under  act  of  Ck^ngress,  27  8tat  S45,  not  final; 
Bder  T.  McClask^,  70  Fed.  567,  87  XT.  8.  App.  199,  decree  In  par- 
tition settUnf  interests  of  parties  to  master,  bat  reserving  question 
as  to  q>eclal  for  further  order,  not  final;  Southern  Ry.  t.  Postal 
TdL  Oabla  Ok,  98  Fed.  896,  order  appointing  commissioners  in  con- 
demnation proceedings  not  final,  and  writ  of  error  will  not  lie. 

AppeaL— Reference  for  accounting,  merely  in  aid  of  execution^ 
does  not  affect  finality,  p.  546. 

Approved  in  Desvergers  t.  Parsons,  60  Fed.  150,  28  U.  8.  App. 
289,  decree  Is  final  where  all  issues  raised  passed  upon,  though  no 
time  fixed  for  executing  conveyances  therein  directed;  Ghicago,  etc., 
R.  R.  V.  McCammon,  61  Fed.  776,  18  U.  8.  App.  628,  upon  sale  of 
mortgaged  property  free  of  liens,  decree  ordering  purchaser  to  pay 
claim  adjudicated  against  receiver  after  confirmation  of  sale,  ap- 
pealable; Chase  v.  Driver,  92  Fed.  784,  obiter. 

AppaaL— Cases  distinguishing  between  final  and  interlocutory 
judgments  reviewed,  p.  546. 

Gited  In  American  Constr.  Co.  v.  Jacksonville,  etc.,  Ry.,  148  XT.  8. 
884,  87  L.  491,  18  8.  Ct  768,  certiorari  will  not  lie  to  review  in- 
terlocutory decree  of  Circuit  Court  of  Appeals  modifjing  injunc- 
tion; Chase  v.  Driver,  92  Fed.  788,  decree  ordering  Judicial  sale 
of  property  is  final,  though  it  refer  case  to  master  for  accounting. 

AppeaL—  Where  finality  of  decree  for  plaintiff  is  doubtful*  doubt 
will  be  resolved  in  favor  of  defendant,  p.  550. 

Approved  in  Pleasants  v.  Southern  Ry.,  98  Fed.  97,  holding  order- 
ing fixed  compensation  of  master  in  railroad  foreclosure  interlocu- 
tory. 

Railroad's  bona  fide  contract  for  rolling  stock,  under  form  of  con- 
ditional sale,  will  be  upheld,  p.  551. 

Bailroads.-*  Such  contracts,  if  made  by  directors  or  others  in 
confidential  relation,  are  questionable,  p.  562. 

Railroad  cannot  avoid  "  after-acquired  property  *'  clause  In  mort- 
gage by  calling  purchase  lease,  p.  552. 

Approved  in  New  York  Security,  etc.,  Co.  v.  Capital  Ry.,  77  Fed. 
681,  where  conditional  sale  of  chattels  delivered  to  purchaser  after 
latter  made  mortgage  of  after-acquired  property,  vendor*s  lien  for 
price  prevails  where  chattels  do  not  become  fixtures  to  mortgaged 
realty;  Harris  v.  Youngstown  Br.  Co.,  90  Fed.  828,  62  U.  8.  App. 
124,  arguendo. 

Ooxporationa.— Contract  by  which  directors  attempt  to  acquire 
adverse  interest  Is  open  to  suspicion,  p.  565. 

Approved  in  Bear  River,  etc..  Orchard  Co.  v.  Hanley,  15  Utah, 
615,  50  Pac  614,  when  officers  of  corporation  wrongfully  convey 
real  estate  to  second  corporation,  in  payment  for  stock  which  its 
secretaiy  issues  to  himself,  latter  holds  it  in  trust. 
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Corpoztttioiis.— Contract  voidable  by  corporation  for  intercat  af 
diractors  may  be  attacked  by  mortgagees,  p.  666. 

AppcoTed  in  W.  P.  Noble  Mercantile  Ck>.  t.  lit  Pleanuit,  de^ 
laat,  12  Utah*  235,  42  Pac.  873,  assignment  of  Insolvent 
tUm  for  benefit  of  creditors  preferring  director  and  others  is 
lent. 

Sailroad  directors  Interested  in  conditional  sale  of  rollini^  stock 
to  defeat  bondholders'  rights,  are  gnllty  of  constractive  fraud,  p.  568. 

Bailroad  mortgage,  fraudulently  called  lease,  will  be  aoboidi- 
nated  to  mortgage,  including  aft^-acquired  property,  p.  66S. 

Approved  in  Coitral  Trust  Go.  v.  Ohio  Cent  Ry.,  85  Fed.  S43, 
same  case;  Harris  v.  Youngstown  Br.  Co.,  90  Fed.  335,  62  U.  S. 
App.  133,  following  rule  in  mortgage  of  bridge  company**  ivop- 
oty  where  company  contracts  to  create  liens  in  favcM*  at  trust 
company  to  secure  loana. 

Appellate  court  will  consider  only  those  questiMis  upon  which 
appeal  is  taken,  p.  569. 

Approved  in  Grafton  v.  Paine,  168  U.  S.  704,  42  L.  1212,  18  8.  Ct 
942,  and  Gilbert  v.  Washington,  etc,  Assn.,  178  U.  8.  701,  19  8. 
Ct  877,  principles  applied  generally. 

Miscellaneous.— Misdted  in  In  re  Legg,  96  Fed.  327. 

146  U.  S.  570-614,  36  L.  1091,  UNITED  STATES  V.  80UTHBBN 
PAa  R.  R. 
Public  lands.—  Common-law  rule  as  to  necessity  for  identUlcation 
does  not  control  congressional  grant,  p.  594. 

Pablic  lands.— Grants  in  prsesenti  to  railroads  take  effect  as  of 
date  up<m  filing  maps  of  location,  p.  594. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.,  62  Fed.  535, 
following  rule;  Missouri,  etc.,  Ry.  v.  Cook,  163  U.  8.  496,  41  I..  241, 
16  S.  Ct  1095,  foUowing  rule  in  grant  to  Missouri,  Kansas  and 
Texas  railway;  Southern  Pac.  R.  R.  v.  Araiza,  57  Fed.  104,  under 
land  grant  act  14  Stat  292,  lands  not  open  to  settiement  after 
withdrawal  by  land  ofl9ce;  Southern  Pac.  R.  R.  v.  Grceck,  68  Fed. 
616,  holding  land  grant  act  of  July,  1866,  of  Itself  operated  to  with- 
draw odd-numbered  sections  from  entry  or  sale;  Northern  Pac  B. 
R.  V.  Musser-Sauntry  Land,  etc.,  Co.,  68  Fed.  998,  34  U.  8.  App.  66, 
holding  reservation  of  land  granted  to  State  by  land  department 
excepted  it  from  grant  to  Northern  Pacific  Co.;  Southern  Pac  R.  B. 
V.  Groeck,  87  Fed.  974,  59  U.  S.  App.  373,  land  grant  act  of  July. 
1866,  of  itself  withdrew  lands  from  settiement  and  Congress  alone 
can  declare  forfeiture  of  grant;  Wilson  v.  Beck  with,  140  Mo.  382^ 
41  8.  W.  992,  holding  lands  granted  to  Arkansas  by  10  U.  8.  8Ut& 
at  Large,  155,  and  by  it  to  railroad,  passed  to  mortgagee  of  road 
upon  foreclosure;  Atlantic,  etc.,  R.  Co.  v.  Mlngus,  7  N.  Hex.  36S, 
34  Pac.  594.  holding  forfeiture  act  of  July,  1886,  valid;  also  dted  la 


281  Notes  on  U.  S.  Report!.  146  U.  6. 670-614 

dlsaentlnf  opinion  In  7  N.  Mex.  3S8,  34  Pae.  601;  Northern  Pac 
Ry.  V.  Miller,  20  Wash.  34,  35,  54  Pac.  608,  under  act  of  Congress 
(September  29,  1880)  certain  lands  granted  to  Northern  Pacific  for- 
feited and  became  part  of  public  domain;  dissenting  opinion  In 
Oregon,  etc.,  R.  R.  ▼.  United  States,  77  Fed.  77,  79,  48  TJ.  S.  App. 
19,  22,  majority  holding  at  date  of  grant  to  O.  &  P.  R.  R.,  right  of 
location  unimpaired  In  M.  P.  Co.  until  forfeiture  act,  by  virtue  of 
which  lands  restored  to  United  States;  Steele  ▼.  Walker,  115  Ala. 
490,  67  Am.  St  Rep.  66,  21  So.  944,  obiter. 

Distinguished  In  Southern  Pac.  R.  R.  v.  Wood,  124  CaL  489,  57 
Pac.  393,  holding  title  to  lands  within  Indemnity  limits  relates  to 
date  of  selection  and  not  to  date  of  act  of  grant 

Public  lands.—  That  Congress  makes  later  grant  to  another  roa4, 
does  not  make  It  relate  back  to  date  of  prior  grant  p.  696. 

Public  lands.—  Congress  cannot  by  later  grant  divest  rights  ef 
another  road  under  prior  grant  P*  595. 

Public  lands.— Map  of  location  from  Colorado  river,  through 
San  Buenaventura  to  San  Francisco,  was  good  as  map  of  location 
between  first  two  points,  p.  596. 

Approved  in  Southern  Pac.  R.  R.  v.  United  States,  168  U.  S.  45, 
47,  42  L.  376,  376,  18  S.  Ct  26,  27,  holding  S.  P.  Co.  acquired  no 
tltie  to  lands  forfeited  by  A.  &  P.  Co.  by  virtue  of  24  Stat.  123. 

Distinguished  in  United  States  v.  Northern  Pac.  R.  R.,  95  Fed. 
872,  acceptance  of  route  of  Northern  Pacific  and  issuance  of  land 
grant  patents  Is  waiver  of  right  of  forfeiture  for  delay  in  construc- 
tion; Northern  Pac.  R.  Co.  v.  Doherty,  100  Wis.  49,  75  N.  W.  1083, 
holding  where  land  grant  left  location  of  termini  to  Northern 
Pacific  Company,  when  once  made,  it  was  finaL 

Public  lands.— Repeal  of  grant  to  Atlantic  and  Pacific  did  not 
operate  to  vest  title  in  Southern  Pacific,  p.  604. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.,  62  Fed.  534, 
following  rule  (affirmed  in  69  Fed.  49,  29  U.  S.  App.  669);  Lake 
Superior,  etc.,  Co.  v.  Cunningham,  155  U.  S.  872,  39  L.  189,  15  S. 
Ot  110,  applying  principle  to  grant  to  Wisconsin,  June,  1856;  Wis- 
consin Cent.  R.  R.  v.  Forsythe,  159  U.  S.  55,  40  L.  74,  15  S.  Ct. 
1023,  holding  titie  to  lands  granted  by  act  of  Congress,  13  Stat. 
66,  passed  to  W.  C.  R.  R.,  notwithstanding  its  withdrawal  by  land 
department;  Northern  Pac  Ry.  v.  McCormlck,  94  Fed.  943,  hold- 
^ng  Northern  Pacific  had  no  title  by  virtue  of  grant  to  unsurveyed 
land  entered  prior  to  Its  filing  map. 

Pnblic  lands.— Railroad  land  grants  are  Intended  to  operate  at 
fixed  time  and  Include  lands  then  public,  p.  606. 

Approved  in  United  States  v.  Southern  Pac.  R.  R.,  62  Fed.  583, 
following  rule;  Monroe  Cattie  Co.  v.  Becker,  147  U.  S.  57,  37  L. 
77.  18  ft.  Ct  221,  holding  under  Texas  school  land  laws,  during 


146  U.  8. 6TD-614  Notes  en  U.  8.  Reportflb 

ninety  days  allowed  for  first  payment,  lands  are  protected  against 
forfeftore;  United  States  t.  Northern  Pac.  R.  R.,  152  U.  S.  298,  299, 
S8  U  440»  14  &  Ct  004,  applying  principle  and  holding  l^  IS  Stat 
M,  grant  to  O.  G.  Ry.  Co.  had  taken  effect  before  grant  to  N.  P.  Oo^ 
and  latter  had  no  rights  to  snch  land;  M^iottl  t.  Dillon,  187  U.  8. 
720,  42  L.  339,  17  8.  Gt  951,  holding  land  grant  acts  of  18G2  gare 
Congress  power  to  dispose  of  lands  along  railroad,  prior  to  location 
of  line,  and  grant  to  California  valid;  Northern  Pac.  R.  B.  t. 
Hosser-fiauntry  Ca,  168  U.  8.  610,  42  Li  598,  18  8.  Ct  207,  hold- 
ing withdrawal  from  sale  by  land  office,  of  lands  granted  to  Wis- 
consin, exempted  such  lands  from  later  grant  to  N.  P.  Co.;  United 
States  V.  Longhrey,  71  Fed.  923,  34  U.  8.  App.  675.  goTonment 
has  no  right  of  action  for  cutting  timber  on  lands  granted  to  State 
on  condition,  unless  forfeiture  declared;  Oregon,  etc^  R.  R.  r. 
United  States,  77  Fed.  74,  48  U.  8.  App.  14,  holding  failure  of 
N.  P.  R.  R.  to  file  sufficient  map  operated  to  Ibrfeit  land  grant 
and  title  remained  in  government;  United  States  v.  Northern  Pac 
R.  R.,  95  Fed.  879,  North^n  Pacific's  failure  to  construct  line  within 
time  specified  not  forfeiture  of  land  grant,  where  subsequoitly  map 
of  route  accepted  and  patents  issued;  Noble  v.  Union  River  Log- 
ging R.  R.,  147  U.  8.  175,  37  L.  127,  13  8.  Ct  274.  obit«r. 

Pablio  lands.— Grant  to  Southern  Pacific  was  broad  enough  to 
Include  all  land  along  its  line,  p.  606. 

Approved  in  United  States  v.  Southern  Pac  R.  R^  06  Fed.  567, 
569,  obiter. 

Distinguished  in  dissenting  opinion  in  Oregon^  etc,  R.  R.  v. 
United  States.  77  Fed.  82,  48  U.  8.  App.  26,  majority  holding,  at 
date  of  grant  to  O.  &  P.  Co.,  right  of  location  unimpaired  in  N.  P. 
Co.  until  forfeiture  act,  by  virtue  of  which  lands  restored  to  United 
States. 

Public  lands.—  Only  government  can  raise  question  of  breach  of 
condition  in  grant,  p.  606. 

Approved  in  Southern  Pac.  R.  R.  v.  United  States,  69  Fed.  57, 
68,  29  U.  8.  App.  669.  holding  S.  P.  Co.  had  no  title  to  lands  granted 
to  A.  &  P.  and  subsequently  forfeited. 

Public  lands.—  On  forfeiture  of  land  granted  to  road  title  reverts 
to  government,  p.  607. 

Approved  in  Southern  Pac.  R.  R.  v.  United  States,  168  U.  8.  26. 
80,  44,  42  L.  368,  370,  875,  18  8.  Ct  18,  20,  26,  applying  principles; 
Oregon,  etc..  R.  R.  v.  United  States,  77  Fed.  71,  48  U.  8.  App.  10, 
holding  at  date  of  grant  to  O.  &  P.  R.  R.,  right  of  location  nnlm- 
paired  in  N.  P.  Co.  until  forfeiture  act,  by  virtue  of  which  lands 
restored  to  United  States;  United  States  t.  Southern  Pac  B.  B^ 
86  Fed.  963,  holding  29  Stat  42,  confirmed  title  of  bona  fide  pur- 
chasers of  lands  pat^ited  und^  railroad  grants,  where  made  in 
pursuance  of  contracts  previous  to  forf^ture  suits;  Southern  Pac 
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R.  R.  T.  Painter,  113  Gal.  251,  253,  45  Pac  820,  321,  applying  rule 
and  holding  specific  performance  for  sale  of  lands  will  not  lie 
where  United  States  Supreme  Ck>urt  has  decided  company  had  no 
title  (dissenting  opinion  in  113  Gal.  254,  255,  45  Pac  821,  322); 
Northern  Pac.  Ry.  t.  Miller,  20  Wash.  87,  54  Pac.  608,  under  act 
of  Congress  (September  29,  1890)  certain  lands  granted  to  Northern 
Pacific  forfeited  and  became  part  of  public  domain;  United  States 
▼.  BeU  TeL  Go.,  167  U.  S.  240,  42  L.  154,  17  S.  Gt.  810,  obiter. 

Distinguished  In  dissenting  opinion  in  Oregon,  etc.,  R.  R.  v.  United 
States,  77  Fed.  81,  48  U.  S.  App.  26,  majority  holding,  at  date  of 
grant  to  Oregon  and  Pacific  Gompany,  right  of  location  unimpaired 
In  Northern  Pacific  Gompany  until  forfeiture  act,  by  virtue  of 
which  lands  restored  to  United  States. 

146  U.    S.   615-619,  86   L.   1104,   UNITED    STATES   ▼.    GOLTON 
BfARBLB,  ETC.,  GO. 
Ihiblic  lands.— Railroad  takes  no  title  to  indemnity  lands  until 
selection,  p.  616. 

Approved  in  Sage  v.  Swenson,  64  Minn.  519,  67  N.  W.  545,  while 
withdrawal  of  land  grant  In  force,  lands  not  open  to  settlement. 

Distinguished  in  Southern  Pac.  R.  R.  y.  Wood,  124  Gal.  486,  57 
Pac  892,  in  determining  Whether  land  subject  to  selection,  secretary 
of  interior  acts  Judicially;  Grandin  v.  La  Bar,  8  N.  Dais.  462,  57 
N.  W.  247,  location  of  line  did  not  vest  title  in  land  grant  to  North- 
em  Pacific  railroad. 

Pablio  lands.— Grant  to  Southern  Pacific  exempted  all  lands  to 
which  Atlantic  and  Pacific  had  acquired  right,  p.  617. 

Approved  in  United  States  ▼.  Southern  Pac.  R.  R.,  86  Fed.  963, 
and  United  States  v.  Southern  Pac.  R.  R.,  94  Fed.  431,  433,  both 
following  rule;  Southern  Pac  R.  R.  v.  United  States,  168  U.  S.  25, 
80,  45,  42  L.  868,  370,  376,  18  S.  Gt  18,  20,  26,  under  24  Stat  128, 
lands  granted  to  Atlantic  and  Pacific  railroad  restored  to  public 
domain,  and  Southern  Pacific  Gompany  has  no  right  therein. 

146  U.  S.  619-620,  86  L.  1106,  BROWN  v.  BAXTER. 

Courts  ^  AppeaL— Supreme  Gourt  will  not  review  judgment  of 
State  court  remanding  for  further  proceedings,  p.  620. 

Approved  in  Hume  t.  Bowie,  148  U.  8.  252,  87  L.  440,  18  S.  Gt 
584,  order  setting  aside  verdict  and  granting  new  trial,  not  final 
ordor;  Union  Mut  L.  Ins.  Go.  v.  KlrchofiT,  160  U.  8.  378,  40  L.  463, 
16  8.  Gt  320,  where  appellate  court  remands  case  for  further  pro- 
ceeding^, decree  not  final  and  not  reviewable;  MacLeod  v.  Graven, 
79  Fed.  84,  47  U.  8.  App.  678,  writ  of  error  from  Supreme  Gourt 
does  not  lie  to  review  Judgment  of  GSrcuit  Gourt  of  Appeals  which 
is  not  finaL 
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146  U.  S.  620-630,  36  L.  1107,  MBANS  y.  BANK  OF  RANDALL. 

Bank  advancing  money  to  purcliaae  cattle,  has  li«i  upon 
pledge  of  all  cattle,  p.  627. 

Oaxriers.— Transfer  of  bill  of  lading  passes  title  to  goods,  p.  627. 

Pledgee  of  biU  of  lading  has  same  right  as  porehaaer  so  tar  as 
necessary  to  protect  himself,  p.  627. 

Approved  in  Merchants'  Bxch.  Bank  v.  McGraw,  76  Fed.  984,  4^ 
U.  &  App.  63,  under  H  2407-2418,  Washington  Statntes,  holder  of 
bill  of  lading  as  security  can  maintain  replevin;  Schmidt  t.  First 
Nat  Bank,  10  Colo.  App.  264,  50  Pac.  784,  in  replevin,  where  com- 
plaint alleged  ownership,  while  proof  showed  biU  of  lading  d^v- 
ered  for  security,  there  is  no  variance. 

Bank  advancing  money  on  biU  of  lading  has  lien  on  pnqperty  ta 
hands  of  consignee,  p.  627. 

Approved  in  Fidelity  Ins.,  etc,  Ck>.  v.  Roanoke  Iron  Ck>.,  81  Fed. 
442,  brokers  having  possession  of  bills  of  lading,  and  merely  ac- 
countiug  for  proceeds  of  sale,  have  title  to  property  superior  to 
supply  creditors  of  principal;  Tuttle  v.  Exchange  Banlc,  90  Ga.  656« 
16  S.  B.  956,  holding  property  represented  by  bill  of  lading  hdd 
as  security  for  advances,  not  subject  to  execution  against  person 
securing  advances  on  it. 

Chattel  mortgage.-^  Verbal  mortgage  or  pledge,  accompanied  by 
delivery,  is  good  against  factor,  regardless  of  notice,  p.  62S. 

AppeaL-*  Ruling  on  motion  for  continuance  is  not  reviewable,  p. 
629. 

Approved  in  Isaacs  v.  United  States,  159  U.  S.  489,  40  L.  230,  16 
S.  Ct  52,  foUowing  rule;  Cape  Fear  Towing,  etc^  Co.  v.  PearsaB, 
90  Fed.  437,  61  U.  S.  App.  526,  obiter. 

146  U.  8.  630-645,  86  L.  lUl,  LLOYD  v.  PRBSTON. 

Appellate  court  will  not  consider  g^ieral  exceptions  to  dlrectloa 
of  verdict  where  spedflc  charge  is  not  asked,  p.  642. 

Corporations.— Bona  fide  creditor  may  compel  actual  payment 
by  stockholder  who  has  grossly  overvalued  land  given  in  payment 
of  subscription,  p.  642. 

Approved  in  Hooper  v.  Central  Trust  Co.,  81  Md.  580,  82  Atl.  510. 
29  L.  R.  A.  268,  corporation  promoters  fraudulently  acquiring  stock 
and  bonds  secured  by  first  mortgage,  cannot  recover  as  first  mort- 
gagees without  paying  stock  subscriptions.  If  rights  of  third  parties 
intervene;  Kelly  v.  Clark,  21  Mont  341,  69  Am.  8t  Rep.  694,  51 
Pac.  971,  42  L.  R.  A.  684,  holding  person  accepting  stock  certificate 
is  stockholder;  Kelley  v.  Fletcher,  94  Tenn.  14,  28  8.  W.  1103,  fact 
that  property  and  not  money  paid  for  stock,  not  sufllciait  to  pre> 
sume  fftiud  in  Incorporating;  Salt  Lake  Hardware  Co.  v.  TtntSc 
Hilling  Co.,  18  Utah,  428,  480,  45  Pac  201,  202,  party  seciirtng  jodr 
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Bent    against   corporation    fraudulently    incorporatedt    may    hold 
stockholders.    See  57  Am.  St  Rep.  68,  note. 

Corporations.— Bona  fide  bondholder  may  enforce  paymoit  of 
subscription  in  such  case,  p.  642. 

Approved  in  KeUy  ▼.  Clark,  21  Mont  328,  69  Am.  St  Rep.  683,  5ft 
Pac  967,  42  L.  R.  A.  630,  following  mle  under  Montana  statute. 

Oamlng.—  Dealing  in  options  at  board  of  trade,  held  not  gambling 
contract  precluding  recovery  by  broker,  p.  643. 

AppeaL— It  is  harmless  error  to  strike  out  answer,  where  record 
shows  evidence  in  support  of  it  insufl9cient  p.  644. 

Appellate  court  will  not  consider  error  not  excepted  to  below, 
p.  645. 

Approved  in  Harding  v.  Giddings,  73  Fed.  341,  34  U.  8.  App.  642, 
agreement  not  pleaded  cannot  be  considered  on  appeal;  Perea  v. 
Harrison,  7  N.  Mex.  678,  41  Pac.  531,  party  claiming  to  hold  as 
guardian,  and  it  being  decided  that  he  held  as  administrator,  can- 
not claim  administrator's  fees  for  first  time  on  appeal. 

146  U.  8.  646-657,  86  L.  1119,  YBSLBR  v.  WASHINGTON  HAR- 
BOR-LINE GOMMRS. 
Courts.— Mere  claim  of  title  to  land,  not  setting  up  source,  can- 
not raise  Federal  question,  p.  654. 

Approved  in  Shively  v.  Bowlby,  152  U.  8.  10,  38  L.  335.  14  8.  Ct 
551,  Judgment  of  Oregon  court,  deciding  donation  claim  under  act 
of  Congress  bounded  by  tidewater  passed  no  title  below  high  water 
presents  Federal  question. 

Courts.^  State  decision  refusing  prohibition  against  harbor  com 
missioners,  involves  no  Federal  question,  p.  655. 

Navigable  waters.-*  It  is  for  government  to  sue  to  restrain  act 
of  harbor  commission  violating  Federal  law,  p.  655. 

Constitutional  law.— Location  of  harbor  lines  to  include  existing 
wharves,  does  not  deprive  of  use  of  property  or  cloud  title,  p.  655 

Approved  in  Prosser  v.  Northern  Pac  R.  R.,  152  U.  8.  64  (see  3^ 
L.  356,  14  S.  Ct  530),  applying  principle;  Pacific  Gas-Imp.  Co.  v. 
Bllert,  64  Fed.  439,  holding,  under  California  laws.  State  may  dis- 
pose of  tide  lands  free  from  easement  of  upland  owner. 

Supreme  Court  may  review  decision  sustaining  law  authorizing 
deprivation  of  property;  but  effect  must  be  shown,  p.  656. 

Approved  in  Marchant  v.  Pennsylvania  R.  B^  158  U.  8.  488,  38 
L.  755,  14  8.  Ct  887,  where,  in  suit  for  damages  fur  la/ui^  to 
property,  person  has  full  and  fair  trial  under  generA^  ^^f^'j*  ikva* 
there  is  "  due  process  of  law." 
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146  U.  S.  667-689.  86  L.  1123.  HUNTINGTON  T.  ATTBILL. 

Oourta.— Denial  by  State  court  of  credit  to  jud|:ment  flTti  8«- 
preme  Oonrt  Jurisdiction  to  review,  ft  666. 

Approved  In  Bvey  ▼.  Mexican  Cent  By..  81  Fed.  309,  52  U.  8. 
App.  146,  88  Lu  R.  A.  397,  holding  Federal  court  In  Texas  will  en- 
force action  for  negligence  arising  under  Mexican  laws. 

Distinguished  in  Plm  ▼.  St  Louis,  166  U.  8.  274,  41  U  716,  17  8. 
Gt  328,  cited,  arguendo,  as  to  dalm  of  Federal  right 

Criminal  law  —  Penalties.— Courts  of  one  country  will  not  en- 
force penal  laiWB  of  another,  p.  666. 

Approved  In  Brady  v.  Daly,  176  U.  8.  166,  20  8.  Ct  66,  holding 
Circuit  Court  has  jurisdiction  of  suit  for  violation  of  copyright, 
under  (  4966,  R.  8.,  as  It  is  not  penal;  Marshall  v.  Sherman,  148 
N.  Y.  26,  61  Am.  St  Bep.  663,  42  N.  E.  423,  34  L.  B.  A.  766,  and  n.. 
holding,  while  liability  of  stockholder  in  foreign  corporation  for 
debts  created  by  laws  of  incorporating  State  not  penal,  not  oiforce- 
able  in  New  York;  Eads  v.  Orcutt  79  Mo.  App.  620,  obiter. 

Penalty  denotes  punishment  corporal  or  pecuniary,  for  crime 
or  offense  against  State,  p.  666. 

Criminal  law.—  Whether  law  Is  penal  is  to  be  determined  by  na- 
ture of  wrong;  it  must  be  against  State,  p.  667. 

Approved  in  Manhattan  Trust  Co.  v.  Davis,  23  Mont  279,  68  Pac 
720,  holding  Comp.  Laws,  IS  442-444,  prescribing  forf^ture  of 
certain  sum  by  foreign  corporations  doing  business  in  State,  in  case 
of  non-compliance,  penal;  Lumberman's  Mut  Ins.  Co.  v.  Ktntis 
City,  etc.,  B.  Co.,  149  Mo.  176,  60  S.  W.  284,  holding  |  261S,  B.  8. 
1889,  not  penal;  Aylsworth  v.  Curtis,  19  B.  I.  622,  61  Aol  8t  B^ 
789,  34  Aa  1111,  33  L.  B.  A.  112,  holding  Bhode  Island  Stat, 
chap.  204,  §  22,  giving  right  of  action  against  person  convicted  of 
larceny,  not  penal. 

Beal  actions  must  be  brought  in  State  where  land  lies,  p.  609. 
Approved  in  EUenwood  v.  Marietta  Chair  Co.,  168  U.  8.  107,  89 
L.  914,  16  S.  Ct  771,  following  rule. 

Venue.-- Private  action  may  be  brought  in  one  State  to  redress 
wrong  done  In  another,  if  not  against  former's  policy,  p.  670. 

Approved  in  Northern  Pac  B.  B.  v.  Babcock,  164  U.  S.  198,  88  L. 
061,  14  8.  Ct  981,  in  action  for  damages  tried  in  different  State 
from  where  accident  occurred,  right  governed  by  lex  lod;  Stewart  v. 
Baltimore,  etc.,  B.  B.,  168  U.  8.  449,  42  L.  639,  18  &  Ct  106,  So- 
preme  Court  of  District  of  Columbia  has  Jurisdiction  of  tort  accm- 
ing  in  Maryland,  though  brought  by  administrator,  in  Maiyland 
State  being  proper  plaintiff;  Barrow  8.  8.  Co.  v.  Kane,  170  U.  8. 
112,  42  L.  969,  18  8.  Ct  630,  United  States  Chrcuit  Court  in  N«w 
York  has  Jurisdiction  of  tort  by  resid^t  of  New  Jersey  agmlnst  for* 
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elgB  eorporatloii  doing  business  in  New  York;  Wilson  t.  Tootl«»  86 
Fed.  216,  under  Biissouri  statute,  suit  for  wrongful  death  accruing 
in  Minnesota  can  be  brouglit  in  Missouri  by  administrator;  Greares 
▼.  Neal,  57  Fed.  817,  holding  assignee,  under  Minnesota  statutes, 
may  maintain  suit  in  Federal  court  in  Massachusetts  to  recoTer 
property  under  Laws  of  Minnesota,  1881,  chap.  148,  f  4;  Northern 
Pac.  R.  K.  ▼.  Mase,  63  Fed.  116,  27  U.  8.  App.  238,  enforcing  Comp. 
Stat  Mont,  §  609,  in  Federal  court  of  Minnesota;  BIgelow  v.  Nick- 
erson,  70  Fed.  121,  34  U.  S.  App.  261,  30  L.  R.  A.  340,  Federal  court 
will  enforce  Wisconsin  statute  giving  right  of  action  in  suit  for 
damages  occurring  on  Lake  Michigan;  Illinois  Gent.  R.  R.  v.  Ihlen- 
berg,  75  Fed.  879,  43  U.  S.  App.  726,  34  L.  R.  A.  398,  Federal  court 
in  Tennessee  enforces  Const.  Miss.,  S  193,  with  respect  to  tort  com- 
mitted in  Mississippi;  Bvey  v.  Mexican  Cent  Ry.,  81  Fed.  304,  306, 
52  U.  S.  App.  138,  141,  38  L.  R.  A.  393,  395,  holding  Federal  court 
in  Texas  will  enforce  action  for  negligence  arising  under  Mexican 
laws;  Dexter  y.  Edmands,  89  Fed.  469,  470,  Circuit  Court  In  Massa- 
chusetts will  ^iforce  Kansas  statutory  liability  of  stockholders; 
The  Jane  Grey,  95  Fed.  697,  admiralty  will  enforce  action  for  dam> 
ages  for  negligence  causing  death;  Sargent  v.  Sargent  168  Mass. 
423,  47  N.  E.  122,  and  Auer  y.  Lombard,  72  Fed.  210,  88  U.  S.  App. 
438,  obiter. 

Courts.— State  court  cannot  be  compelled  to  take  jurisdiction  of 
suit  for  penalty  under  Federal  law,  p.  672. 

Approved  in  Postal  Tel.  Cable  Co.  y.  Alabama,  155  U.  S.  487,  89 
L.  233,  15  S.  Ct  194,  Circuit  Court  has  no  jurisdiction  over  suit  by 
State  to  recoy^  penalties  under  its  own  laws;  Robertson  y.  Bald- 
win, 165  U.  a  278,  41  L.  716,  17  8.  Ct  328,  obiter. 

Federal  oonrts  cannot  execute  penal  laws  of  individual  States, 
p.  672. 

Approved  in  Virginia  v.  Paul,  148  tJ.  S.  114,  37  L.  389,  13  8.  Ct 
539,  mandamus  lies  to  compel  remanding  of  criminal  proceedings 
to  State  court  where  Circuit  Court  assumed  jurisdiction  Irregularly; 
Perkins  v.  Boston,  etc.,  R.  R.,  90  Fed.  322,  holding  Pub.  Stat.  Mass., 
chap.  112,  I  212,  a  penal  statute,  and  not  enforceable  in  Federal 
court;  State  v.  Port  Royal,  etc.,  Ry.,  46  8.  C.  433,  23  S.  B.  372, 
arguendo. 

Criminal  law.— Whether  State  law  Is  penal  and  unenforceable 
elsewhere,  depends  upon  its  object  p.  673. 

Approved  in  Park  Bank  v.  Remsen,  158  U.  8.  342,  39  L.  1010,  15 
8.  Ct  892,  Federal  court  will  recognize  rulings  of  New  York  court 
declaring  defendant's  liability  secondary  and  dependent  on  penal 
statute;  St  Louis,  etc.,  Ry.  v.  Mathews,  165  U.  S.  27,  41  L.  621,  17 
8.  Ct  253,  holding  Mo.  R.  a  1889,  |  2615,  not  penal;  The  City  of 
Norwalk,  55  Fed.  108,  admiralty  will  enforce  local  laws  in  suits 
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of  local  nature,  In  absence  of  congressional  acts;  Intematfotial  Bask 
▼.  Faber,  79  Fed.  920,  Federal  courts  have  concurrent  Jnrladlcttoa 
orer  action  nnder  N.  Y.  Corp.  Law,  (  30;  Bvey  ▼.  Mexican  Cent. 
Ry.,  81  Fed.  302,  52  U.  8.  App.  135,  holding  Federal  coort  In  Tezaa 
will  enforce  action  for  negligence  arising  under  Mexican  laww; 
Whitman  y.  National  Bank,  83  Fed.  292,  51  U.  S.  App.  543,  aetloa 
by  judgment  creditor  of  insolrent  Kansas  corporatiou  against 
stockholder,  under  Kansas  statute,  may  be  brought  where  stock- 
holder resides;  Davis  t.  Milk,  83  Fed.  983,  Montana  statute,  making 
directors  of  corporation  liable  for  debts  If  annual  report  not  filed, 
enforceable  in  Connecticut:  Patterson  t.  Thomnson.  86  Fed.  47. 
holding  2  Hill's  Ann.  Laws,  Dr.,  (  3231,  penal,  and  action  th^^on 
barred  in  three  years;  Wilson  v.  Young,  58  Ark.  597,  25  S.  W.  871* 
holding  action  against  sheriff  and  sureties  on  official  bond  to  re- 
cover statutory  penalty  is  ex  contractu  and  survives;  Baker  Wire 
Co.  V.  Chicago,  etc.,  Ry.,  106  Iowa,  243,  76  N.  W.  666,  holding  22d 
Gen.  Ass.  Laws,  chap.  28,  allowing  recovery  of  damages  tor  ex- 
cessive freight  charges,  penal;  Beadle  v.  Kansas  City,  etc,  R.  R., 
51  Kan.  252,  32  Pac.  911,  holding  Kansas  statutes  allowing  shipper 
to  recover  the  excess  of  overcharges,  while  penal,  gives  also  pri- 
vate remedy;  Chesapeake,  etc.,  Ry.  v.  American  Exch.  Bank«  92 
Ta.  503,  23  S.  E.  937,  44  L.  R.  A.  456,  and  n.,  foUowing  rule,  and 
holding  violation  of  United  States  statute  which  amounts  to  dvll 
Injury  may  be  made  basis  of  action  in  State  court 

Corporations.— State  law  imposing  individual  liability  on  stock- 
holders may  be  enforced  outside  of  State,  p.  676. 

Approved  in  Hancock  Nat  Bank  v.  Ellis,  172  Mass.  44,  70  Am. 
St  Rep.  237,  51  N.  B.  210,  42  L.  R.  A.  401,  and  Western  Nat  Bank 
T.  Lawrence,  117  Mich.  673,  76  N.  W.  107,  enforcing  individual  lia- 
bility of  stockholders  in  Kansas  corporation,  pursuant  to  laws  of 
that  State. 

Supreme  Court  will  not  take  judicial  notice  of  law  <tf  one  Stat* 
Bot  proved  in  another  where  suit  brought,  p.  678. 

Courts.— Whether  statute  is  penal  and  unenforceable  dsewheffv 
la  determined  by  court  wha«  suit  brought  p.  683. 

Judgment  cannot  change  real  nature  of  cause  of  action,  p.  683. 

Courts.— Judgment  in  one  State,  on  liability  under  statutes  oC 
another,  is  not  reviewable  in  Supreme  Court,  p.  683. 

Approved  in  Great  Western  TeL  Co.  v.  Purdy,  162  U.  8.  836,  40  U 
990,  16  S.  Ct  812,  Supreme  Court  will  not  review  judgment  of  State 
court  in  suit  to  recover  stock  assessment  levied  by  court  of  other 
State. 

Distinguished  in  McCuUough  v.  Virginia,  172  U.  S.  116,  19  &  Ct 
189,  holding  Federal  court  has  jurisdiction  where  judgment  of 
yirglnia  court  declares  coupon-contract  act  of  1871  void. 


289  Notes  <m  U.  8.  Report!.  146  U.  8. 68^-706 

Jndgmant  of  Mie  State  will  not  be  enf  weed  In  anothor.  If  essen- 
tial object  Is  enforcement  of  penal  statnte,  p.  683. 

ApproTed  in  Bauserman  y.  Blunt,  147  U.  S.  654,  87  L.  819,  IS  8. 
Ct  469,  following  Kansas  decision  in  construction  of  statutes  of 
limitations;  Mobile,  etc.,  R.  R.  v.  Tennessee,  168  U.  8.  494,  88  L. 
796,  14  S.  Ot  971,  Supreme  Ck>urt  has  jurisdiction  to  revise  Judg- 
moit  of  Tennessee  court  declaring  provision  of  corporation  charter 
void;  Scott  V.  McNeal,  154  U.  S.  46,  38  L.  901,  14  8.  Ot  1112,  obiter. 

Criminal  law.— Constitutional  provision  for  faith  and  credit, 
gives  no  new  power  to  enforce  penal  laws,  p.  686. 

Judgments  of  other  States  are  not  put  upon  same  footing  as 
domestic  Judgments,  enforceable  merely  by  execution,  p.  685. 

Approved  in  Sanborn  v.  Perry,  86  Wis.  366,  66  N.  W.  339,  giving 
same  efTect  to  Minnesota  decree  disallowing  claim  against  estate 
of  decedent;  dissenting  opinion  in  Bullock  v.  Bullock,  52  N.  J.  Eq. 
675,  30  Atl.  681,  27  L.  B.  A.  219,  majority  holding  New  Jersey 
courts  not  bound  by  decree  of  New  York  in  divorce  suit  concern- 
ing New  Jersey  lands.    See  46  Am.  St  Rep.  537,  note. 

Judgment  against  director  in  favor  of  creditor  of  corporation  la 
conclusive  of  civil  liability  in  other  States,  p.  686. 

Approved  in  Central  Trust  Co.  v.  Charlotte,  etc.,  R.  Co.,  65  Fed. 
263,  and  Pelzor  Mfg.  Co.  v.  Hamburg,  etc.,  Ins.  Co.,  71  Fed.  834, 
both  applying  principle  to  suit  in  Federal  court  on  State  court 
Judgment 

Miscellaneous.— National  Bank  v.  Dillingham,  147  N.  Y.  612,  49 
Am.  St  Rep.  696,  42  N.  B.  340,  cited  incorrectly. 

146  U.  S.  689-706,  36  L.  1135,  POTTS  v.  WALLACE. 

Corporationa.— Stockholder  sued  on  subscription  cannot  resist 
payment  because  assignment  not  made  as  voted,  p.  699. 

Cknporationa.— In  Pennsylvania,  assets  of  insolvent  corporation 
constitute  trust  fund  for  creditors  generally,  p.  700. 

Oorporationa.—  In  Pennsylvania,  creditor  need  not  resort  to  equity 
for  assessment  if  debt  exceeds  unpaid  sum,  p.  700. 

Approved  in  Dunn  v.  Howe,  96  Fed.  161,  Maine  statutes  do  not 
require  court  assessment  to  authorize  maintenance  of  suit  for  un- 
paid stock  subscriptions  by  assignee  of  corporation. 

Oorporationa.— Stockholder  whose  tender  of  unpaid  subscription 
'  was  refused  before  insolvency,  may  repudiate,  p.  701. 

Corporation's  agreement  when  Insolvent  to  exonerate  stock- 
holder from  liability,  is  void  as  against  creditors,  p.  708. 

Approved  in  Scott  v.  Latimer,  89  Fed.  855,  60  U.  8.  App.  741, 
stockholder  induced  to  subscribe  by  fraudulent  acts  cannot  repu- 
diate subscription,  except  by  consent  of  creditors,  after  Its  Insol- 
vency, though  fraud  not  discovered. 
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DtedngoSshed  In  dissenting  opinion  In  Seott  t.  T  ■Hw,  fli  WmL 
8S8,  00  U.  &  App.  746,  majority  liolding  stoekhcdder 
induced  to  subscribe  cannot  repudiate  subscription,  wttbovt 
of  creditors,  after  its  insolvency,  thon^  fraud  not  dIaeoTersd. 

TriaL—  Wbere  plaintiff  makes  prima,  fade  case,  defendant  watres 
dtfense  by  fUling  to  go  to  jury  on  facts,  p.  706. 

Ooxporations.— Presldait,  as  such,  cannot  bind  company  liy  In- 
stmction  to  refuse  tender  of  unpaid  subscription,  p.  706. 

Ossporatton  presidoit  cannot  contract  except  In  eonna  mt  dnty, 
bnt  eotporatkMi  may  ratify  nnanlfcstlaad  acta*  p.  1ML 
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Obdbbh),  That  all  parts  of  Bule  67  of  the  Bales  of  Fraotioe  for  the  Ooiirti 
of  Equity  of  the  United  States^  as  now  existing,  be,  and  the  same  aie  hereby, 
superseded,  and  the  following  nde  is  promulgated  as  suoh  Bule  67: 

67. 

After  the  cause  is  at  issue,  commissions  to  take  testimony  may  be  taken  out  in 
Tacation,  as  well  as  in  term,  jointly  by  both  parties,  or  severally  by  either  party, 
upon  interrogatories  filed  b^  the  party  taking  out  iJie  same  in  the  clerk's  office, 
ten  days'  notice  thereof  being  giyen  to  the  adverse  party  to  file  cross-interroga- 
tories before  the  issuing  of  the  commission;  and  if  no  cross-int^rogatories  are 
^led  at  the  ezi)iration  of  the  time,  the  commission  may  issue  «i  p^rte.  In  all 
^^ases  the  commissioner  or  commissioners  may  be  named  b^  the  court  or  by  a 
judge  thereof;  and  the  presiding  judge  of  the  court  exercising  jurisdiction  may, 
either  in  term  time  or  m  vacation,  vest  in  the  clerk  of  the  coiurt  general  power 
to  name  commissioners  to  take  testimonv. 

Either  party  may  give  notice  to  the  otner  that  he  desires  the  evidence  to  be 
adduced  in  the  cause  to  be  taken  orally,  and  thereupon  all  the  witnesses  to  be 
•examined  shall  be  examined  before  one  of  the  examiners  of  the  court,  or  before 
an  examiner  to  be  si)ecially  appointed  by  the  court  The  examiner,  if  he  so 
request,  shall  be  furnished  with  a  copy  of  the  pleadings. 

such  examination  shall  take  place  in  the  presence  of  the  parties  or  their  agents, 
by  their  counsel  or  solicitors,  and  the  witnesses  shall  be  subject  to  cross-exami- 
nation and  re-examination,  all  of  which  shall  be  conducted  as  near  as  may  be  in 
the  mode  now  used  in  common  law  courts. 

The  depositions  taken  upon  such  oral  examination  shall  be  reduced  to  writing 
by  the  examiner,  in  the  form  of  question  put  aad  answer  given;  provided,  that, 
by  consent  of  parties,  the  examiner  may  take  down  the  testimony  of  any  witness 
in  the  form  of  narrative.  i , 

At  the  request  of  either  part}[,  with  reasonable  notice,  the  deposition  of  any 
vritness  shaU,  under  the  direction  of  the  examiner,  be  taken  down  either  by  a 
skillful  stenographer  or  bv  a  skillful  typewriter,  as  the  examiner  may  elect,  and 
when  taken  stenographicaily  shall  be  put  into  typewriting  or  other  writing;  pro- 
Tided,  that  such  stenographer  or  typewriter  has  oeen  appointed  by  the  court,  or 
is  approved  by  both  parties. 

The  testimony  of  each  witness,  after  such  reduction  to  writing,  shall  be  read 
over  to  him  and  signed  by  him  in  the  presence  of  the  examiner  and  of  such  of 
the  parties  or  counsel  as  may  attend;  provided,  that  if  the  witness  shall  refuse 
to  sign  his  deposition  so  taken,  then  the  examiner  shall  sign  the  same,  stating 
upon  the  record  the  reasons,  if  any,  assigned  by  the  witness  for  such  refusal. 

The  examiner  may,  upon  all  examinations,  state  any  special  matters  to  the 
•court  as  he  shall  think  fit;  and  any  question  or  questions  which  may  be  objected 
to  shall  be  noted  by  the  examiner  upon  the  deposition,  but  he  shall  not  have 
^wer  to  decide  on  the  competency,  materialii^,  or  relevancy  of  the  questions; 
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and  the  oonrt  shall  haye  power  to  deal  with  the  costs  of  incompetenty  immifteriil, 
•r  irreleyant  depodtions,  or  parts  of  them,  as  may  be  just. 

In  case  of  refusal  of  witnesses  to  attend^  to  be  swom^  or  to  answer  any  qnestioA 
put  by  the  examiner^  or  by  counsel  or  solicitor,  the  same  practice  shall  be  adopted 
as  is  now  practiced  with  respect  to  witnesses  to  be  produced  on  examination  bdon 
an  examiner  of  said  court  on  written  interrogatories. 

Notice  shall  be  given  by  the  respective  counsel  or  solicitors  to  the  oppo6it« 
counsel  or  solicitors,  or  parties,  of  the  time  and  place  of  the  examination,  ia 
such  reasonable  time  as  the  examiner  may  fix  by  order  in  each  cause. 

When  the  examination  of  witnesses  before  the  examiner  is  concluded,  the  onf- 
inal  depositions,  authenticafced  by  the  signature  of  the  examiner,  shall  he  trans- 
mitted by  him  to  the  clerk  of  the  court,  to  be  there  filed  of  record,  in  the  nice 
mode  as  prescribed  in  section  865  of  the  fievised  Statutes. 

Testimony  may  be  taken  on  commission  in  the  visual  way,  by  written  ioter- 
rogatories  and  cross-interrogatories,  on  motion  to  the  court  in  term  time,  (^  to  i 
judge  in  vacation,  for  special  reasons,  satisfactory  to  the  court  or  judge. 

Where  the  evidence  to  be  adduced  in  a  cause  is  to  be  taken  orally,  as  before 
provided,  the  court  may,  on  motion  of  either  party,  assign  a  time  within  whk. 
the  complainant  shall  take  his  evidence  in  support  of  the  bill,  and  a  time  thene- 
i^r  within  which  the  defendant  shall  take  his  evidence  in  defense,  and  a  tiiDt 
thereafter  within  which  the  complainant  shall  take  his  evidence  in  reply;  ^^ 
no  further  evidence  shall  be  taken  in  the  cause,  unless  by  agreement  of  the  par* 
ties,  or  by  leave  of  court  first  obtained,  on  motion  for  cause  shown. 

The  expense  of  tiie  taking  down  of  depositions  by  a  steno^pher  and  of  pet- 
ting tliem  into  typewriting  or  other  writing  shall  be  paid  in  the  first  instance  bf 
the  party  caUinff  the  witness,  and  shall  be  imposed  by  the  court,  as  part  ci  tb 
aofts,  upon  such  party  as  the  court  shall  adjudge  should  ultimfttely  bearthia 

(Promulgated  May  2, 1893.) 


APPENDIX   IL 


Allotment  Ordbi:. 


There  having  been  an  associate  justice  of  this  court  appointed  lines  Aihtf 
term  closed,  it  is  ordered  that  the  following  lUIotment  m  made  of  tts  Q>' 
Justice  and  Associate  Justices  of  said  court  among  the  circuits,  agreeahk  t»  ti* 
Act  of  Congress  in  snch  case  made  and  provided,  and  that  such  aUotaait  hi 
entered  of  record,  viz: 
For  the  first  oirouit,  Horace  Gray,  associate  justice. 
"    second    "     Samuel  Blatchford,   "  ** 

"    third      *'     George  Shiras,  jr.,     "  " 

"    fourth     "     Melville  W.  Fuller,  Chief  Justice. 
'^    fifth        "     Lucius  Q.  C.  Lamar,  associate  jnstice. 
**    sixth       "     Henry  B.  Brown,  "  ** 

"    seventh  "     John  M.  Harlan,  "  " 

"    eighth    "     David  J.  Brewer,  "  " 

"    ninth      "     Stephen  J.  Field,  "  " 

(Promulgated  October  17,  1892.) 
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APPENDIX  III. 


AMENDED  EULB. 


OcTOBEB  Term,  1892. 


Ordered^  That  Bule  32  of  this  Oourt  be,  and  the  same  is  hereby,  amended  so 

to  read  as  follows: 

Cases  brought  to  this  Court  by  writ  of  error  or  appeal,  under  the  Act  of 
February  25,  1889,  Chapter  236,  or  under  Section  5  of  the  Act  of  March  3, 
1891,  Chapter  517,  where  the  only  question  in  issue  is  the  question  of  the  juris- 
diction of  the  court  below,  will  be  advanced  on  motion,  and  heard  under  the 
rules  prescribed  by  Bule  6,  in  regard  to  motions  to  dismiss  writs  of  error  and 
appeab. 

(Promulgated  Noyember  28,  1892.) 


APPENDIX  IV. 


^txpvtmt  C^tirt  xrf  tftje  HnxM  stales* 

ALLOTMEurr  Obdes. 


It  is  ordered  that  the  following  allotment  be  made  of  the  Chief  Justice  and 
Associate  Justices  of  this  court  among  the  circuits,  agreeably  to  the  Act  of 
Gongress  in  such  case  made  and  proyided,  and  that  such  allotment  be  entered 
of  record,  yiz: 

For  the  first  circuit,  Horace  Gray,  associate  justice. 

Samuel  Blatchford,  "  " 

Oeorge  Shiras,  jr.,    **  " 

MelYule  W.  Fuller,  Chief  Justice. 
Lucius  Q-  C.  Lamar,  associate  justice. 
Henry  B.  Brown,  "  '* 

MelTillc  W.  Fuller,  Chief  Justice. 
Dayid  J.  Brewer,  associate  justice. 
Stephen  J.  Field,       "  " 

(Promulgated  December  19,  1892.) 
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APPENDIX  T. 


SUPREME  OOUBT  OF  THE  UNITED  STATES. 


|n  ^jemomm. 


Mr.  Attorney  General  Miller  addressed  the  court  as  follows: 

It  is  my  painful  duty  to  announce  to  the  court  the  death  of  Ruthenord  B. 

HayeSy  ez>rresident  of  the  United  States.     At  his  home  in  Fremont^  Ohio. 

after  a  hrief  illness^  at  the  ripe  age  of  three  score  years  and  ten,  this  eminent 

Suhlic  serrant  last  night  passed  from  the  life  that  now  is  into  the  life  hereaftet 
'his  is  not  the  time  for  eulogy,  yet  I  am  constrained  to  say  that  in  his  deift 
the  country  has  lost  one  who  was  a  good  citizen,  a  good  solaier,  a  good  Ptw- 
dent,  and  above  all  a  good  man. 
The  Ohief  Justice  responded: 

The  Court  receiyes  the  announcement  of  the  death  of  ez-President  Hq« 
with  the  sensibility  due  to  his  eminent  public  seryices  and  his  priyaie  yirtMt; 
and  as  a  mark  of  respect  to  his  memory  will  now  adjourn  nntit  to-auDfiwr  it 
the  usual  hour. 
Adjourned  until  to-monow  at  12  o'oloek 
(January  1^  1893.) 


GENERAL   INDEX 


TO  THB 


irOTJB  TOLUMES  CONTAINED  IN  THIS  BOOK, 

143,  144,  145,  146. 

OCTOBER  TBRMS,  1891, 1893. 


ABANDONED   AND   CAPTURED 
PROPERTY. 

Under  the  Captured  and  Abandoned  Prop- 
erty Act  of  Marcb,  1868,  providing  for  the 
capture  and  sale  of  property  in  the  insur- 
rectionary territory,  where  a  claim  is  made  by 
the  owner  for  the  proceeds  of  such  property  so 
taken  and  sold,  and  Congress  has  given  the 
Court  of  Claims  Jurisdiction  to  hear  and  decide 
his  claim,  on  condition  that  ^e  court  should 
find  that  be  was  loyal  and  was  the  owner  of  the 
property,  after  the  lovalty  and  ownership  of 
the  claimant  are  estab&shed  the  only  question 
is  the  amount  of  proceeds  of  such  captured 
pvopeTij  to  be  rocovefed  by  him.  Briggs  v. 
United  Statei,  180 

ABDUCTION. 

The  f orc^>>1e  abduction  of  a  person  from  an- 
other State,  and  conveyance  within  the  juris- 
diction of  the  court  holding  him,  is  no  objec- 
tion to  his  detention  and  trial  for  an  offense 
charged.     Cfook  T.Hart,  984 

ACCRETION,    Bee  Bouitdabieb,  8,  4 

ACKNOWLEDGKENT. 

The  acknowledgment  of  any  deed  may  be 
made,  under  the  Dakota  Act  of  1878,  dther 
within  or  without  that  Territoiy  and  within  the 
United  States,  before  anv  public  ofHcer  having 
an  olficial  seal,  including  notaries  public. 
Bmith  V.  Gale,  521 

ACTION  OR  SUIT. 

1.  A  suit  to  enforce  a  mechanics'  lien  by  the 
vendor  against  the  vendee  of  personal  property 
is  an  election  to  treat  the  title  to  the  property 
u  in  the  vendee.     Van  Winkle  v.  OrmoOl,  880 

2.  In  the  District  of  Columbia  a  chose  in 
action  is  not  assignable  so  as  to  authorize  the 
assignee  to  sue  at  law  in  his  own  name.  This 
is  the  rule  of  the  common  law.  Glenn  v.  Jfar- 
bury,  790 

8.  The  immunity  or  privilege  of  an  assignee 
in  bankruptcy  from  being  dtM  in  proceedings 
in  a  state  court  can  only  be  set  up  by  the  as- 
signee himself  or  by  a  person  claiming  under 
him,  and  not  by  a  person  claiming  under  a 
conveyance  from  the  bankrupt  before  the  bank- 
ruptcy.   Ludeling  v.  Chaffe,  818 


4  It  is  n^t  a  good  defense  to  a  trafpa»  npoa 
the  complainant's  property-rights  in  a  copy- 
righted lM>ok  sold  to  him  by  the  authoress,  who 
is  a  married  woman,  that  her  husband  was  the 
owner  of  the  book  by  virtue  of  his  marital 
rights,  where  all  the  parties  acquiesced  in  her 
ownership.    Belford  v.  JScribner,  614 

6.  An  infringer  of  a  patent  cannot  set  up 
the  right  of  the  assignee  in  bankruptcy  of 
the  patentee  to  the  patent.as  against  a  title  to  the 
patent  from  the  bankrupt,  acquired  with  the 
consent  of  such  assignee.    Sessions  v.  Bomadka, 

809 

6.  The  circuit  court  has  power  to  order  sev- 
eral actions  by  one  plaintiff  against  different 
defendants  to  be  consolidated  for  trial,  when 
they  are  of  like  nature  and  relative  to  the  same 
question,  and  unnecessary  cost  and  delay  will 
be  thereby  avoided.  Mutual  L.  Ins,  Oo,  v. 
HiUmon,  0  706 

7.  A  warrant  of  removal  which  directs  the 
marshal  to  remove  the  offender  to  f^nother  dis- 
trict, "to  be  tried  in  said  district  upon  such 
counts  in  the  indictment  now  pending  in  said 
district  as  he  can  be  legally  tried  upon,  is  suffi- 
cient.   Homer  y.  United  States,  126 

8.  A  complaint  of  intervention  must  be  flled» 
under  Dak.  Code,  §  90,  by  leave  of  the  court: 
and  the  right  to  intervene  ought  to  be  claimed 
within  a  reasonable  time,  and  may  be  properly 
refused  where  the  action  has  been  pending  two 
years  and  is  about  to  be  tried.    Smith  ▼.  GaU^ 

621 

9.  The  interest  mentioned  in  the  Dakota 
Code,  which  entitles  a  person  to  intervene  in  a 
suit  botween  other  parties,  must  be  that  created 
by  a  claim  to  or  lien  upon  thepropertv,or  some 
part  thereof,  which  is  the  subject  of  litigation* 

Id. 

ADKIRALTY. 

1.  The  district  court  has  no  power  to  enter- 
tain a  libel  in  rem  for  damages  incurred  by 
loss  of  life,  where  by  the  local  law  a  right  of 
action  survives  to  the  administrator  or  relatives 
of  the  deceased,  but  no  lien  is  expressly  created 
by  the  Act.    Barton  v.  Brown,  121 

2.  A  libel  against  the  owners  of  a  vessel  in 
personam  to  recover  damaires  for  negligence 
causing  death  is  defective  if  it  fails  to  aver  that 
the  defendants  were  tbe  owners  of  the  vessel  at 
the  time  of  the  accident.  Id, 
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irant  of  jurisdiction  in  said  court,  and  the  casp 
remanded  to  that  court,  which  may  either  dis- 
miss the  action  for  want  of  jurisdiction,  or  set 
aside  the  verdict  and  permit  the  plaintiff  to 
offer  evidence  of  the  citizenship  of  the  parties. 
Boberts  v.  Leiou,  579 

101.  After  the  term  at  which  the  trial  was 
had  has  expired  without  the  court's  control 
over  the  case  being  reserved  by  standing  rule 
or  special  order, — and  especially  after  a  writ  of 
error  has  been  entered  in  the  appellate  court, 
— all  authority  of  the  court  below  to  allow  a 
bill  of  exceptions  then  first  presented,  or  to 
alter  or  amend  a  bill  of  exceptions  already  al- 
lowed and  filed,  is  at  an  end.  Michigan  Ins, 
Bank  v.  Eldred,  162 

102.  In  ordinary  cases  a  new  trial  cannot  be 
granted  by  the  court  below  in  entering  the 
judgment  of  the  supreme  court*  But  this  rule 
cannot  apply  to  an  action  of  ejectment,  where 
the  party  is -entitled  by  the  law  of  the  State  in 
which  the  action  aroae  to  a  new  trial  without 
showing  cause,  and  in  regard  to  which  the 
trial  court  possesses  no  diSsretion.  8maie  ▼. 
MiteheU,  00 

108.  The  Supreme  Court  of  Wisconsin  has 
no  power,  upon  a  second  appeal  of  the  same 
case,  to  review  its  former  judgment.  North- 
ern P.  B.  Oo,  ▼.  EUi9^  604 

APPURTENANCES. 

A  land  grant  is  not  necessary  to  the  opera- 
tion of  a  railroad,  or  appurtenant  to  the  road, 
within  the  meaning  of  a  clause  of  a  mortage 
on  the  railroad  which  covers  after-acquired 
property  which  shall  be  appurtenant  to  or 
necessary  for  the  operation  of  the  railroad. 
New  Orleans  P,  B.  Oo.  v.  Parker,  66 

ASSIONKENT.     See    also    AcnoH    ob 
Suit,  2;  PATsarrs,  25,  26. 

Where  one  party  to  a  contract  has  recog- 
nized the  assignee  of  the  other  party  as  the 
legal  assignee  and  successor  in  interest  of  such 
other,  a  court  of  equity  will  treat  such  assignee 
as  the  legal  assignee,  possessed  of  the  rights 
and  charged  wiUi  the  obligations  of  his  as- 
signor, the  original  party  to  the  contract.  Chi- 
eago,  R  2.  d  P.  RCfo.r  Denver  d  B.  Q.  K 
Oo.  277 

ATTORNEYS. 

Where  no  express  agreement  to  pay  an  at- 
torney a  retainer  is  proved,  an  agreement  is 
not  to  be  implied  to  pay  a  retainer  for  services 
which  ara  never  performed.  Windett  v.  Union 
Mut.  L,  ln$.  Oo.  661 

ATTORNEYS*  FEES.    See  Ooara. 

AVULSION.    See  Bouhdabies,  1,  2. 

BANKRUPTCY.     See  alio   AonoH  ob 
Suit,  8,  5. 

1.  The  conveyance  of  land  by  a  bankrupt  to 
bis  assignee  passes  to  the  latter  onlv  such  in- 
terest as  the  bankrupt  has;  and  if  the  bank- 
rupt buys  the  land  subsequently  from  th«  as- 
signee, he  purchases  only  such  interest  as  he 
could  rightfuliv  have  conveyed  originally  to 
his  assignee.    Bobif  t.  Colehour,  022 
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2.  The  title  to  a  patent  passes  to  Ike  »^ 
signee  in  bankruptcy  of  tlie  patentee,  sb^bk 
to  the  as.signee's  election  not  to  accept  h  if  k 
his  opinion  it  is  worthless  or  wooM  prove  t> 
be  burdensome  and  unprofitable;  and  be  is  » 
titled  to  a  reasonable  time  to  elect  whether  ke 
will  accept  it  or  not.    Sfsnone  ▼. 


II 


8.  Where  an  assignee  in  bankruplcy  of » 
patentee  elects  to  abuidon  the  pAteot  to  the 
bankrupt  before  the  expiratioa  of  the  tve 
years  within  which  the  assignee  can  briag  •■& 
the  abandonment  relates  back  to  the  am 
mencement  of  the  proceedings  in  bankrapKr. 
and  the  title  stands  in  the  patentee  as  if  hekK: 
not  made  an  assignment.  U 

4.  An  assignee  in  bankruptcy  is  boosd  b 
proceedings  in  a  state  court,  in  whick  he  hm 
appeared  and  answered.     LudeUmg  ▼.  Ckefi, 

S3 

BANKS.    See  also  Bnx  of  Ladoto;  Bu* 
Aia>  Notes,  2;  Sbt-Off,  2. 

1.  The  change  of  a  state  bank  to  a  ittakmi 
bank,  with  a  change  of  its  name  aceotdisgh 
does  not  affect  its  identity  or  its  right  to  hi 
upon  obligations  or  liabilities  incurred  to  It  kr 
its  former  name.  MiefUgae^  Ime,  RmmM  v.  it 
dred, 

2.  In  an  action  by  a  receiver  of  a 
bank  against  a  firm  of  stockbrokaa  to 
moneys  wrongfully  vrithdrawn  by  the 
of  the  bank  for  personal  specolatloos  ia  skKfa. 
and  received  and  used  by  tiie  firm  for  tkt 
purpose,  it  is  a  good  defense  thai  the  sMatft 
wdre  afterwards  returned  to  tbe  bank  fnk 
which  they  were  drawn;  and  tbe  firm  iit* 
chargeable  with  the  cashier's  after  miscoaitsfi 
as  to  the  moneys*  in  which  tbe  firm  had  m 
party  although  the  moneys  when 
put  where  the  cashier  ooaU  cbe^ 
Kissam  v.  Andereon,  W 

8.  Where  stockbrokers  are  soagbt  is  fer 
charged  with  moneys  of  a  bank  withdnn 
from  the  bank  by  its  cashier  for  spotukrtwi 
in  stock  and  used  by  them  for  tbat  porpei^  fc 
is  a  sufficient  return  of  the  moii^  iv  tbea  i» 
place  it  with  the  bank's  correspoodeat  tnm 
which  they  received  it,  snd  witbin  tbe  eoatni 
of  the  officers  of  the  bank;  or  at  least  It  ii » 
question  for  the  Jury  whether  tbe  oOoeD  of 
the  bank,  in  the  exercise  of  proper  can.  cosU 
have  ascertained  that  the  mooeys  had  ^tm 
thus  deposited  to  its  account,  and  woald  or 
would  not  have  accepted  such  depoite  as  tfct 
return  of  the  moneys  to  tbe  bank.  H. 

4.  Where  the  provisions  of  tbe  aadasii 
banking  Act  prohibit  certain  acts  by  bsaki* 
their  omcers,  without  imposing  any  pcaaty* 
forfeiture  sppHcable  to  particaiar  uaiiMittwi 
which  have  been  executed^their  vafiditv  as 
be  questioned  only  by  tbe  Unltad  Stals^  mA 
not  by  private  parties.  Tkompeom  t.  5t  5wi 
oUuNat.  Bank,  0> 

5.  A  violation  of  the  provlsioos  of  U.  *^ 
Rev.  But  §  6206,  by  a  natkmal  bank  ia  offf 
certifying  checks,  does  not  precJode  tbe  btst 
from  eoTordng  its  daim  out  of  ooOmcw 
pledged  to  secure  tbe  obligatioos  of  tbe  dn«fr 
of  the  checks.  ^ 

6.  A  deposit  in  a  natkmal  bank  bscoMW  J* 

14t.l#4.144,lMr..V 


Bill  of  Lading — ^Bou^^daries. 


>r  the  purposes  of  suit  upon  tbe  closing  of 
le  bank,  and  no  demand  is  necessary,  iicott 
.  Armstrong,  1059 

7.  A  receiver  takes  tbe  assets  of  an  insolvent 
ank  as  a  mere  trustee  for  creditors,  and,  in 
be  absence  of  statute  to  the  contrarv,  subject 
o  all  claims  and  defenses  that  might  have  lieen 
Dter posed  as  against  the  insolvent  corporation. 

Id. 

8.  Title  to  tbe  assets  of  a  national  bank  is 
.ran sf  erred  to  its  receiver  by  the  closing  of  the 
dank  by  order  of  the  bank  examiner,  the  ap- 
pointment of  a  receiver,  and  a  decree  of  tbe 
court  dissolving  it.  Id. 

rniA^  OF  LADING. 

A  bank  which  makes  advances  on  a  bill  of 
lading  has  a  lien,  to  the  extent  of  the  advances, 
OD  tbe  property  in  the  bauds  of  the  consignee, 
and  can  recover  from  him  the  proceeds  of  the 
property  consigned,  even  though  the  consignor 
oe  indebted  to  the  consignee  on  general  ac- 
count; and  the  consignee  cannot  appropriate 
tbe  property  or  its  proceeds  to  his  own  use  in 
payment  of  a  prior  debt.  Means  v.  Bank  cf 
Randall,  110'? 

BILLS  AND  NOTES.    See   also  Part- 

NEK8HIP,  6. 

1.  Where  notes  are  made  payable  to  the 

maker's  order,  and  he  indorses  them  simply  to 

five  them  negotiability,  and  there  is  another 

indorser,   the  stamping  on  the  back  of  the 

notes,  over  the  names  of  both  indorsers,  of  a 

waiver  of  demand  and  protest  and  a  guaranty 

of  payment  in  five  days,  but  which  is  Intended 

to  apply  only  to,  and  Is  done  at  the  request  of, 

tbe  other  indorser,  does  not  alter  the  notes 

as  to  the  maker;   no  waiver  of  demand  or 

protest  is  necessary  to  bold  the  maker  liable. 

Gordon  v.  Chattanooga  Third  Nat.  Bank,  800 

2.  The  certification  of  checks  by  a  national 
bank  without  an  equivalent  amount  of  money 
on  deposit,  in  violation  of  U.  S.  Rev.  Stat. 
^  6208.  does  not  prevent  it  from  becoming  the 
bona  fide  holder  of  negotiable  bonds  pigged 
to  secure  the  debt  Tnompaon  ▼.  8t,  NicholoB 
Nat.  Bank,  956 

BONA    FIDE    HOLDER.      See   Bills 
Ain>  Notes,  3,  7. 

BOVA   FIDE    PURCHASER.     See 

Bonds,  8,  0. 

BONDS. 

1.  A  distiller  and  bis  sureties  are  liable  on  a 
bond  given  by  them  for  the  payment  of  the  tax 
on  spirits  in  the  distillery  warehouse,  although 
such  spirits  were  stolen  from  the  warehouse  by 
reason  of  the  omission  of  the  revenue  officers 
to  provide  sufficient  locks  on  the  doors. 
UniUd  States  r.  WitUn,  81 

2.  Tbe  negligence  of  the  officers  of  the  United 
States  does  not  affect  the  liability  of  either  the 

'     priDcipal  or  the  surety  in  a  bona  to  the  United 
States.  Id. 

3.  Bonds  of  municipal  corporations  are  void 
unless  there  be  expressed  or  implied  authority 

^      to  issue  them.    The  provisions  of  the  statute 


authorizing  them  must  be  strictly  pursued 
Bamett  v.  Denison,  65d 

4.  The  power  of  a  city  to  borrow  money  on 
the  credit  of  the  city  does  not  of  itself  include 
the  power  to  issue  negotiable  bonds  of  the  city 
in  payment  thereof.  Brenham  v.  Qerman-' 
American  Bank,  ,  390 

5.  The  officers  of  a  city  have  no  power  to 
depart  from  the  terms  of  an  ordinance  author- 
izing the  issuing  of  its  bonds,  by  varying  the 
time  limited  for  their  redempdon.  Id. 

.  6.  A  provision  in  a  charter  of  a  city,  that  its 
bonds  shall  not  be  subject  to  tax,  does  not  in- 
clude bonds  unlawfully  issued.  Id. 

7.  Even  a  bona  fide  holder  cannot  recover 
upon  bonds  or  their  coupons,  where  there  was 
no  authority  to  issue  the  bonds.  Id. 

8.  The  purchaser  or  holder  of  municipal 
bonds  is  chareeable  with  notice  of  the  require- 
ments of  the  &w  under  which  they  are  issued. 
Bamett  v.  Denieon,  652 

9.  A  purchaser  of  municipal  bonds  is  bound 
to  take  notice  that  the  bonds  are  an  overissue, 
and  beyond  the  power  of  the  municipal  corpo- 
ration under  the  State  Constitution,  and  also  of 
the  value  of  taxable  property  within  the  mu- 
nicipality, as  shown  by  the  tax  Hst.  Ne^dtt  v. 
Riverside  Independent  Diet.  562 

10.  Ordinarily  the  recital  in  city  bonds  that 
they  were  issued  in  pursuance  of  a  certain  or- 
dinance is  notice  that  they  were  issued  for  the 
purpose  specified  in  such  ordinance,  and  the 
city  is  estopped  to  show  that  fact  to  be  other- 
wise; but  where  the  statute  requires  the  pur- 
pose for  which  they  were  issued  to  be  stated 
upon  Uie  face  of  the  bonds,  and  such  purpose 
is  not  so  stated,  and  they  are  issued  for  an  il- 
legal purpose  not  authorized  by  the  ordinance, 
the  purchaser  is  chargeable  with  notice  of  such 
illegality.    Barnett  v.  Denison,  652 

11.  The  requirement  in  the  charter  of  a  city, 
that  the  bonds  issued  bv  it  shall  specify  for 
what  purpose  they  are  issued,  is  not  satisfied 
by  bonds  which  purport  on  their  face  to  be  is- 
sued bv  virtue  of  an  ordinance  the  date  of 
which  is  given,  but  not  its  title  or  lis  contents, 
so  as  to  cut  off  defenses  which  might  other- 
wise be  made.  Id. 

BOUNDARIES.    8e3  ^Iso  Courts,  0. 

1.  Where  a  stream  which  is  a  boundary 
from  any  cause  suddenly  abandons  its  old  and 
seeks  a  new  bed,  such  change  of  channel, 
termed  avulsion,  works  no  change  of  boun- 
dary; the  boundary  remains  as  it  was.  In  the 
center  of  the  old  channel,  although  no  water 
may  be  flowing  therein.    Nebraska  t.  lotoa, 
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2.  Where  the  boundaries  between  States  or 
nations  are,  by  prescription  or  treaty,  found  in 
running  water,  accretion,  no  matter  to  which 
side  it  adds  ground,  leaves  the  boundary  still 
the  center  of  the  channel.  Avulsion,  on  the 
contrary,  has  no  effect  on  boundary,  but  leaves 
it  in  the  center  of  the  old  channel.  Id. 

8.  Notwithstanding  the  rapidity  of  the 
chanses  in  the  course  of  the  channel,  and  the 
washmg  from  the  one  side  and  on  to  the  other, 
the  law  of  accretion  controls  on  tbe  MiMoari 
River  as  elsewhere,  not  only  in  respect  to  tbe 
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lights  of  iodiyldiia]  landowDen,  but  also  Id 
respect  to  the  boundary  lines  between  States. 
Ndfraska  t.  Iowa,  186 

4.  When  grants  of  land  border  on  runniDg 
water,  and  tbe  banks  are  changed  by  accre- 
tion, the  riparian  owner^s  boundary  tine  still 
remains  tbe  stream,  although  durins^  the  years, 
hj  this  accretion,  the  actufi  area  of  his  posses- 
sion may  vary.  Jd, 

6.  The  boundary  between  Iowa  and  Ne- 
braska is  a  varying  line,  so  far  as  affected  by 
the  changes  of  diminution  and  accretion  in  the 
mere  washing  of  the  waters  of  the  Missouri 
River.  Id. 

6.  Where  the  Missouri  River  above  Omaha, 
which  had  pursued  a  course  in  the  nature  of 
sn  ox  bow,  suddenly  cut  through  the  neck  of 
the  bow  and  made  for  itself  a  new  cbaooel, 
the  boundary  between  Iowa  and  Nebraska  was 
not  changed,  and  it  remained,  as  it  was  prior 
to  the  avulsion,  the  center  line  of  the  old  chan- 
nel. Id, 

7.  A  decree  establishing  the  boundary  be- 
tween Nebraska  and  Iowa,  having  been  post- 
poned in  order  that  the  parties  might  agree  to 
a  designation  of  the  boundary  between  the  two 
States,  was  entered  after  agreement  had  been 
made.    NAraaka  v.  Iowa,  798 

8.  A  suit  in  equity  is  appropriate  for  de- 
termining the  boundary  between  the  United 
States  and  one  of  the  States.  United  States  v. 
Texa%,  285 

BR0B:ERS«    See  Comicbrcb,  8,  4. 

CARRIERS.    See  also  Cohmkbcb,  2. 

1.  Passengers  on  railroad  trains  are  not  pre- 
sumed to  know  the  rules  and  regulations 
which  are  made  for  the  guidance  of  the  con- 
ductors and  other  employes  oi*  railroad  com- 
panii'S.  as  to  the  internal  affairs  of  tbe  com- 
pany, nor  are  they  required  to  know  them. 
Aw  York,  L.  E,  dbW,  R.  Co.  v.  Winter,     71 

2.  Tbe  fact  that  one  rightfully  on  a  railroad 
train  as  a  passenger  was  put  off  the  train  is  of 
itself  a  good  cause  of  action  against  the  com- 
pany, irrespective  of  any  physical  injury  he 
may  have  received  at  the  time,  or  which  was 
caused  thereby.  Id, 

8.  A  passenger  in  buying  a  ticket  which  is 
silent  as  to  stop-over  privileges  may  rely  on 
statements  of  the  ticket  agent  on  that  subject. 

Id. 

4  A  passenger  who  informs  a  conductor 
that  he  wants  to  stop  over  at  a  certain  station 
has  a  rigbt  to  rely  on  the  conductor's  assur- 
ance that  he  will  fix  him  all  rigbt,  when  the 
latter  punches  the  ticket,  instead  of  giving 
him  a  stop  over  check,  and  is  entitled  to  com- 
plete his  trip  on  that  ticket  if  he  does  not  know 
of  any  regulations  of  the  carrier  to  the  con- 
trary. Id, 

6.  The  Legislature  has  power  to  fix  tbe  rates 
for  railroad  charges  for  the  transportation  of 
passengers;  and  the  extent  of  judicial  inter 
fwenoe  is  protection  against  unreasonable 
rates.     Chieago  db  T.  Q.JL   Co.  v.  Wellman, 
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8.  The  Interstate  Commerce  Act  was  not 
designed  lo  prevent  competition  between  dlf- 
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ferent  roads,  or  to  interfere  with  tte 
ary  arrangement  made  by  railway 
for  reduced  fares  in  condderatioo  of 
mileage,  where  such  reduction  does 
ate  as  an  unjust  discrimination 
persons  travelinir  over  the    ro«L    /j 
Commerce  Commieeion  ▼•  DaUimofe  4 
Co. 

7.  A  party- rate  ticket,   which  k  m 
ticket  covering  the  transportatioo  of 
more  persons  from  one  place  lo  anock 
railroad,  is  not  in  violation  of  tbe  Idi 
Commerce  Act,  although  sold  at  a 
from  tbe  regular  passenger  rates.  M, 

8.  Railway  companies  are  only  boond,  ■»- 
der  the  Interstate  Commerce  Act,  to  meifee 
same  terms  to  all  persons  alike  under  tbe  m 
conditions  and  circumstances;  and  any  ' 
which  produces  an  inequality  of 
a  change  of  circumstances  justifies 
ity  of  charge.  M 

CASES  CERTIFIED. 

1.  Where  the  amotmt  in  dispute  la 
dent  to  give  the  Supreme  Court  of  tbe  UciieA 
States  jurisdiction,  its  jurisdiction  is  limited  m 
tbe  questions  of  law  presented  by  tbe  cerdi- 
cate  of  division  of  opinion  between  tbe  jnd^ 
of  the  circuit  court.     Lawrence  ▼.  SeU&ik^  \W 

2.  The  power  of  the  United  States  Supreat 
Court  to  require  the  judgment  or  decree  of  ite 
circuit  court  of  appeals  to  be  certified  for  » 
view  can  only  be  properly  invoked  wbes  s 
question  of  gravity  and  importanoe  is  inttilfgA. 
be  Woode,  IS 

8.  Whether  the  law  of  Mfaineaota  that  s 
judgment  of  dismissal  is  not  a  bar  to  a  arooad 
suit  for  the  same  cause  of  action,  and  wbetkff 
the  law  in  respect  of  recovery  by  a  aerraiS 
against  his  master  for  injuries  reooved  ia  tfes 
course  of  his  employment,  was  properly  a^ 
plied  on  tbe  trial  of  a  case,  are  noC  qutjckt 
of  such  gravity  and  importance  as  to  reqaae 
review  by  the  Supreme  Court  of  tbe  Uaiitd 
States  of  the  conclusions  of  the  circalt  ooari 
of  appeals  in  reference  to  them.  M 

CERTIFICATE.    See  BvmcrcB^  & 

CERTIORARI. 

ll  The  judnnent  or  decree  of  tbe  draA 
court  of  appeals  in  a  case  of  habeas  Mpas  ■ 
reviewable  by  the  Supreme  Court  of  tbe  Cailid 
States  upon  certiorari,  when  questions  of  tact- 
ity  and  importance  are  involved.  Lmu  Om 
Bew  V.  United  Statee,  U$ 

2.  A  case  cannot  be  removed  by  a  writ  «f 
certiorari  from  the  United  States  circvit  coait 
of  appeals  to  t^?  supreme  court,  except  » 
cases  where  the  judgment  of  that  conn  m  a 
final  one.  Chieago  d  N.  W.  R,  Gk  v.  6b. 
borne^  Ml 

CHARTER-PARTY.      See  CcnnmACia 

1;  SmPFiHG,  1,  8. 

CHATTEL  KORTGAGB.     See 

GAOK,  10,  11. 

CHECKS.   8eeBAas8,5;BiLLaa»2l 
8. 

14t.  U%.  Itt,  IM  r  t. 
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^Z^HINESE.    See  Alibns,  2-4. 

<:?ITIZENS,    See  also  Alibns,  7,  8. 

A  citizen  of  the  United  States  residing  in 
WLHj  State  of  the  Union  is  a  citizen  of  that 
State.   ,  Boyd  \.  Nebraska,  Thayer,  108 

diAIMS.    See  also  Confiscation,  6. 

1.  The  assignment  of  a  claim  against  the 
TJnited  States  by  operation  of  law  to  an  as- 
siipiee  in  insolvency  is  not  within  the  prohibi- 
tion of  U.  S.  Rev.  Stat  §  3477.    ButUr  v. 
Gardey,  981 

2.  The  action  of  the  commissioner  of  inter- 
nal revenue  in  ezaminiog  and  allowing  certain 
olaims  for  refunding  taxes  erroneously  assessed 
and  paid,  and  transmitting  the  same  to  the  sec- 
retary of  the  treasury  for  lis  consideration  and 
advisement,  does  not  constitute  a  final  award 
binding  the  government.  Utotesburyv.  United 
State;  040 

8.  A  district  or  circuit  court  cannot  be  said 
to  be  sitting  for  the  purpose  of  a  marshal's 
claim  to  fees,  on  any  day  when  it  is  closed  for 
the  purposes  of  businesrv  by  its  own  order, 
during  the  whole  of  that  day.  McMuUen  v. 
Unit^  States,  1007 

4.  The  allowance  of  a  marshal's  account  by 
the  court  does  not  preclude  its  revision  by  the 
proper  ofScers,  or  justify  its  payment  when  it 
appears  that  such  allowance  was  unauthorized 
by  law.  Id. 

CliERK.    See  Health,  1. 

CLOUD  ON  TITLE. 

A  court  of  equity  upon  proper  proof  may 
declare  by  its  decree  the  validity  of  a  title  rest- 
ing in  the  recollection  of  witnesses,— as  in  case 
of  title  by  adverse  possession, — and  thus  make 
the  evidence  of  the  title  a  matter  of  record. 
Shanm  v.  Tucker,  682 

COLOR  OF  TITLE.    See  Adverbs  Pos- 
session, 2. 

COMMERCE.    See  also  Taxes,  8,  4 

1.  The  power  of  Ck>ngress  to  regulate  com- 
merce among  the  States  does  not  embrace 
commerce  which  is  completely  internal  or  be- 
tween different  parts  of  the  same  State.  Lehigh 
Valley  R,  Co.  v.  Pennsylvania,  672 

2.  In  the  carriage  of  freight  and  passengers 
between  two  points  in  one  State,  the  mere  pas- 
sage over  the  soil  of  another  State  does  not 
render  that  business  foreign  which  is  otherwise 
domestic.  •         Id, 

8.  A  merchandise  broker  may  be  required, 
as  a  condition  of  obtaining  a  license  for  that 
business,  to  pay  a  license  fee,  and,  in  addition, 
2^  per  cent  upon  his  gross  commissions  from 
the  business,  including  that  which  is  wholly 
interstate.  Fieklen  v.  Shelby  County  Taxing 
Dist.  601 

4.  The  fact  that  the  business  of  a  merchan- 
dise broker  chances  to  consist,  for  the  time 
being,  wholly  or  partiaUy  in  negotiating  sales, 
between  resiaent  and  nonresident  merchants, 
of  goods  situated  in  another  State,  does  not 


necessarily  make  a  license  feo  involve  the  tax- 
ation of  interstate  commerce^  forbidden  by  the 
Constitution.  id. 

5.  The  regulation  of  the  charges  of  a  grain 
elevator  is  not  a  regulation  of  interstate  com- 
merce, although  the  grain  passing  through  it  is 
brought  from  another  State,  jaudd  v.  New 
York,  247 

COMMON  LAW. 

There  are  no  common-law  offenses  against 
the  United  States.     UniUd  States  v.  Eaton,  691 

COMMUTATION.   SeeCBiMiNAi<LAW,2. 

CONFISCATION.    See  also  Estoppel,  8. 

1.  The  Confiscation  Act,  construed  with  the 
Joint  Resolution  of  the  same  date,  made  no 
disposition  of  the  confiscated  property  after  the 
death  of  the  owner,  but  left  it  to  devolve  upon 
his  heirs,  and  not  by  donation  from  the  gov- 
ernment.   Jenkins  v.  CoUard,  812 

2.  After  the  confiscation  of  property  under 
the  Confiscation  Act,  the  naked  fee,  subject  for 
the  lifetime  of  the  offender  to  the  interest  of  the 
purchaser  at  the  confiscation  sale,  remained  in 
the  offender  himself,  but  without  the  power  in 
him  to  dispose  of  the  same.  Id, 

8.  Where  land  of  one  who  bore  arms  in  the 
Confederate  army  against  the  United  States  in 
the  late  war  was,  under  the  Confiscation  Act, 
condemned  and  sold,  he  was  restored,  by  the 
proclamation  of  pardon  and  amnesty  made  by 
the  President,  to  the  control  and  power  of  dis- 
position over  the  naked  residuary  ownership  of 
the  property,  subject  to  the  usufruct  of  the 
purchaser  under  the  confiscation  proceedings. 

id, 

4.  Where  lands  in  the  District  of  Columbia 
were  confiscated  and  sold  imder  the  Confisca- 
tion Act,  and  such  lands  were  subsequently 
condemned  at  the  instance  of  the  United  States 
to  enlarge  the  grounds  around  the  Capitol,  such 
condemnation  operated  upon  the  fee  as  well  as 
upon  the  life  estate,  and  was  valid  and  binding 
upon  the  person  whose  lands  were  confiscated 
and  upon  his  heirs.  United  States  v.  Dun- 
nington,  996 

6.  Where  land  of  a  person  in  rebellion  was 
sold  under  the  Confiscation  Act  and  was  subse- 
quently condemned  by  the  ^vemment  for 
public  use,  and  the  amount  of  its  appraisement 
was  paid  hito  court  for  the  persons  entitled  to 
it,  and  by  order  of  the  court  was  paid  to  the 
vendee  of  the  purchaser  at  the  confiscation  sale, 
after  the  death  of  the  person  against  whom  the 
confiscation  proceedings  were  taken  his  heirs 
cannot  recover  of  the  government  the  value  of 
their  interest  in  the  property.  Id. 

CONFLICT  OF  LAWS. 

1.  Where  a  railroad  corporation  of  Illinois 
leased  its  railroad  and  franchises  to  a  railroad 
corporation  of  Indiana  for  a  term  of  999  years, 
the  validity  of  the  contract  is  to  be  determined, 
not  by  the  law  of  the  forum,  but  by  the  law 
of  the  contract.  St.  Louis,  V.  d  T,  H.  R. 
Co.  ▼.  Terre  Haute  &  I,  R  Co,  748 

2.  A  right  given  by  the  statutes  of  one  State 
—such  as  a  right  to  sue  and  recover  for  the 

1157 


COKGBE86—  CONTRACTi. 


death  of  a  person  caused  by  negligeDce — will 
be  recc^gnised  and  enforced  In  the  courts  of 
another  State  whose  laws  give  a  like  right  un- 
der the  same  facts.    Ikcof  d  P.  B,  Oo.  v.  Chx, 

829 


8.  The  remedy  of 
subsequent  grantee  of 
who  by  the  terms  of 
agrees  to  assume  and 
be  determined  by  the 
the  suit  is  brought 
T.  Harford, 


a  mortgagee  against  a 

the  mortgaged  premises, 

the  conveyance  to  him 

Ely  the  mortgage,  is  to 
w  of  the  pwce  where 
Union  Mut,  L.  In$,  Co, 

118 


CONGRESS.    See  PABLiAMSifTARY  Law. 

CONSPIRACY. 

The  crime  of  conspiracy  to  waylay  and  as- 
sault prisoners  in  the  custody  of  a  United 
States  marshal  is  within  the  reach  of  the  con- 
stitutional powers  of  Congress,  and  is  covered 
by  U.  S.  Rev.  Stat.  §  5508.  Logan  v.  United 
States,  429 

CONSTITUTIONAL    LAW.     See   also 
Electors,  8;  Lottebibs. 

1.  U.  S.  Const  8th  amend,  as  to  cruel  and 
unusual  punishment,  does  not  apply  to  the 
States.     (yNeil  v.  Vermont,  450 

2.  The  Legislature  can  fix  a  maximum  be- 
vond  which  any  charge  would  be  unreasonable 
for  the  use  of  property  in  which  the  public  has 
an  interest,  but  cannot  compel  the  doing  of 
services  without  reward.    Budd  ▼.  New  York, 

247 

8.  The  New  York  law  of  1888  regulating 
the  fees  for  elevating  and  discharging  grain  by 
elevators,  fixing  maximum  charges  therefor, 
and  also  limiting  the  charge  for  trimming  or 
shoveling  to  the  leg  of  the  elevator,  and  for 
trimming  when  loading,  to  the  actual  cost 
thereof, — ^is  a  proper  exercise  of  the  police 
power  of  the  State.  Id, 

4.  The  business  of  elevating  grain  is  a  busi- 
ness charged  with  a  public  interest,  and  those 
who  carry  it  on  occupy  a  relation  to  the  com- 
munity analogous  to  that  of  common  carriers, 
and  may  be  controlled  by  public  legislation 
for  the  common  good.  Id, 

Equal  protection.  ' 

6.  Owners  of  a  grain  elevator  are  not  de- 
prived of  the  equal  protection  of  the  laws  by 
a  statute  regulating  fees  and  establishing  max- 
imum charges.  Id, 

6.  The  law  of  a  State  that  amendments 
of  the  record  of  a  court  in  derogation  of  its 
final  judgment  are  not  permitt^  after  the 
term  at  which  the  Judgment  was  rendered, 
which  is  applicable  to  all  persons  within  the 
Jurisdiction  of  the  State,  is  not  a  denial  to  a 
person  adjudged  guilty  of  crime,  by  the  State, 
of  the  equal  protection  of  the  laws.  Fidden 
▼.  lUin^,  224 

Due  proeeaa. 

7.  The  adjudication  of  a  person's  daims  by 
the  courts  of  his  own  State  is  due  process  of 
law.    MorUy  ▼.  Lake  Shore  d  M,  8,  B,  Co, 

925 

8.  A  judgment  of  a  state  court  rendered  in 
pursuance  of  a  state  insolvent  law,  adjudging 
an  insolvent  one  who  has  assigned  his  property 
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for  the  benefit  of  creditors,  and 
trustee  to  take  possession  of  his  property. 
not  deprive  him  of  his  property 
process  of  law.     Brown  ▼.  Smart, 

0.  A  statute  requiring  electric 
pay  the   salaries   of  subway  oomm 
who  are  given  the  supervision  of  electric 
does  not  violate  constitutional  provisioas 
due  process  of  law  or  the  equal  prot^ctioii 
the  laws.     New  York,  New  York  Sloe. 
Co,  V.  Squire, 

10.  The  regulation  of  fees  for  ^Tatiag 
discharging  grain  by  elevators  does 
prive  the  owner  of  his  property  wUhom 
process  of  law, — at  least  where  the  cfaarxa 
not  shown  to  be  unreasonatile.     Budd  v 
York,  ST 

11.  An  affirmance  by  an  appellate  oovt  «f 
a  judgment  of  death  for  murder,  altliouck  k 
the  absence  of  the  accused  and  bis  cooaao  mt 
without  notice  to  either,  does  not  deprive  :br 
defendant  of  his  right  to  life  witboot  d»-  ^n- 
cess  of  law.  Schwab  ▼.  Berggren,  218;  /MidB 
V.  lUinois,  SSt 


not  ^ 


12.  Trials  had  under  the  New 
authorizing;  persons  indicted  for  morder 
plead  guilty  and  to  submit  the  degree  of 
guilt  to  the  determination  of  the  court  are  tfai 
process  of  law.     HaUinger  ▼.  Dam^  Ml 

CONTRACT  LABOR.    See  Auni,  L 
CONTRACTS.    See  also  ArroRssn;  a» 

POBATION8,  0. 

1.  Where  there  is  any  part  of  a  ^tariff 
party  to  which  both  parties  thereto  have  aot 
agreed,  the  entire  instrument  is  a  naltity  m  fc 
all  its  clauses.  La  Compania  Bi(baimm  me  3«f. 
V.  Spanish-American  Light  dt  P,  Co.        KM 

2.  When  an  offer  is  made  for  a  tiaoe  liaiiBd 
in  the  offer  itself,  no  acceptance  aftcrwdi 
will  make  it  binding.  An  offer  which  ic  a 
terms  limits  the  time  of  acceptaoce 
drawn  by  the  expiration  of  the  time.  We 
man  v.  Banke,  4*C 

8.  When  there  is  a  contract  beiwcca  tftt 
owner  of  land  and  another  person,  that  if  aa^ 
person  shall  do  a  specified  act  the  owoer  w-J 
convey  the  land  to  him  in  fee,  the  rriatioB  cf 
vendor  and  purchaser  does  not  ezial  betwn 
the  parties  unless  and  until  the  act  has  bna 
done  as  specified.  H 

4.  A  writing  given  by  tiie  local  agmt  of  t 
railway  companv,  stating  that  he  haa  recrr*«4 
of  a  person  one  nfth  payment  oo  a  tract  of  tW 
company's  land  therein  descritwd,  sut^nt  it 
approval  of  the  land  comroiasiooer  of  the  com 
pany  and  sold  on  five  years'  time,  ii  oaJr  » 
proposition  which  does  not  create  a  cob  tract  «f 
sale  binding  on  the  company  by  the  faihiiv  •! 
the  commi^ioner  for  more  than  three  BoaAs 
to  reject  the  proposition.  [By  divided  coot. 
Boore  v.  Mackin,  Ml 

6.  The  meaning  of  a  reaervatioo  in  a  cvt 
tract  must  be  determined  in  every  case  bv  thr 
particular  facts  of  the  case — such  aa  the'chv 
acter  of  the  conveyance,  the  nature  aad  itoa 
tion  of  the  property  conveyed  and  of  the  prof^ 
erty  excepted,  and  the  purpose  of  aoch  ruff- 
tion.     Chicago.  B.  2.  d  P.  B.  Oo,  v.  Iktmr  d 

B.  Q.  B  Oo,  rr: 

14S,  144^  1U»  1M  r.v 


COPTBIOHT. 


C  Time  may  become  of  the  essence  of  a 
tract  for  the  sale  of  property,  not  only  by 
express  stipulation  of  the  parties,  but  from 
t^lie  very  nature  of  the  property  itself ,  as  in  the 
•oa3e  of  mineral  property.    Waterman  r.  Banks, 
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7.  A  contract  by  a  telegraph  company  for  a 
valuable  con8ideration,givins  an  individual  the 
orivUege  of  putting  up  on  its  poles  between 
I^liiladelphia  and  l^w  York  a  wire  to  belong 
txy  and  be  used  by  him,  proTiding-  that  after 
ten  years  it  shall  belong  to  the  company  sub- 
ject to  his  use  in  the  same  way  as  before  for  a 
fixed  amount  annually,  with  the  right  in  the 
<coDQpany  to  use  it  when  not  in  use  by  him, 
<loes  not,  after  the  expiration  of  the  ten  years, 
^constitute  a  lease  from  year  to  year  which  the 
•company  may  determine  at  the  end  of  any 
year  upon  notice,  although  the  word  "lease"  is 
Tised  in  the  contract.    Franklin  Teleg,  Co.  v. 
Sarrison,  776 

8.  One  contracting  to  build  abridge  for  cer- 
t.ain  stock  of  the  bridge  company  and  for  its 
notes  secured  by  mortgage  on  the  brid^,  who 
employs  a  subcontractor  to  build  the  bridge  for 
such  stock  alone,  but  renders  that  worthless 
t>y  lawfully  foreclosing  his  mortgage  on  the 
bridge  after  it  is  built,  does  not  become  liable 
to  the  subcontractor  for  any  interest  In  the 
bridge  or  the  tolls  and  profits  arising  there- 
from.   MeLane  ▼.  King,  428 

9.  If  the  purpose  of  a  contract  be  unlawful, 
an  open  avowal  of  such  purpose  does  not  make 
it  the  less  unlawful  mcGourkeiy  y.  Toledo  d 
O,  0.  R,  Oo.  1079 

10.  The  contract  by  which  the  St  Louis» 
"Vandalia,  &  Terre  Haute  Railroad  Company 
•coDveyed  its  railroad  and  franchises  to  the 
Terre  Haute  &  Indianapolis  Railroad  Company 
'was  void  as  beyond  the  latter's  corporate  pow- 
ers; and  both  parties  were  in  pari  delicto;  and 
the  invalidity  of  the  conveyance,  in  yiew  of 
the  laws  of  which  both  parties  were  bound  to 
take  notice,  was  apparent  on  its  face,  and  it 
baviog  been  executed  by  both  parties,  the  for- 
mer has  no  right  to  inyoke  the  assistance  of  a 
<!ourt  of  equity  to  set  it  aside.    8t,  Ixmie,  V,  & 

T,  H.  R.  Oo,  y.  Terre  Haute  &  1.  R.  Co.    748 

11.  One  cannot  recover  for  the  price  of  in- 
'toxicating  liquor  sold  4n  yiolation  of  a  law 
-wljicb  provides  a  penalty  for  the  sale.  Miller 
T.  Amnion,  759 

12.  A  sale  of  cotton  on  plantations  in  Mis- 
sissippi during  the  late  civil  war,  between  par- 
ties then  residents  and  citizens  of  Kentucky, 
where  no  agrecLient  was  made  for  the  trans- 
t)ortation  and  delivery  of  the  cotton  across  the 
fines  separating  the  insurrectionary  and  the 
toyal  States, — was  yaHd.  Brigge  y.  United 
states,  180 

Impairinfl^  obligation. 

iS.  The  law  of  New  Hork  that  changed  the 
cate  of  interest  thereafter  to  accrue  on  a  sub- 
«if ting  judgment  did  not  infringe  a  contract 
within  the  meaning;  of  the  Constitution  of  the 
tJnited  States.  Morley  v.  Lake  Shore  db  M.  8. 
R.  Go.  .  925 

14.  There  can  be  no  irrepealable  contract  in 
a  conyeyance  of  property  by  a  grantor  in  dis- 
c«gard  of  a  public  trust,  under  which  he  was 


bound  to  bold  and  manage  it    lUinaii  C.  R. 
Oo.  y.  lUinoie,  1018 

15.  A  legislatiye  grant  to.  a  corporation  of 
special  privileges,  if  not  forbidden  by  the 
Constitution,  may  be  a  contract;  but  where 
one  of  the  conditions  of  the  grant  is  that  the 
Legislature  may  alter  or  revoke  it,  a  law  alter- 
ing or  reyoking  it  does  not  impair  the  obliga- 
tion of  the  contract,  whatever  may  be  the 
motive  of  the  Legislature,  or  howeyer  harshly 
such  legislation  may  operate.  Hamilton  Oae- 
light  dk  0.  Co.  y.  Hamilion,  968 

16.  A  municipal  ordinance,  not  passed  under 
supposed  legislatiye  authority,  cannot  be  re- 
garded as  a  law  of  the  State  within  the  mean- 
ing of  the  constitutional  prohibition  against 
state  laws  impairing  the  obligations  of  con- 
tracts. ^  Id, 

17.  A  decision  of  a  state  court  is  not  a  law, 
within  the  meaning  of  the  proyision  of  the 
United  States  Constitution  which  declares  that 
no  State  shall  pass  any  law  impairing  the 
obligation  of  contracts.    Brown  y.  Smart,  778 

18.  An  insolvent  law  of  a  State  which  de- 
clares that  a  conyeyance  containing  preferences, 
made  by  an  insolvent  shall  be  yoid,  does  not 
unconstitutionally  impair  the  obligation  of  a 
contract  in  an  assignment  made  by  him  con- 
taining preferences,  where  such  law  was  in 
existence  when  the  contract  was  made.        Id. 

19.  A  statute  creating  a  board  of  subway 
commissioners  to  haye  supervision  of  electric 
lines,  and  whose  salaries  are  to  be  paid  by 
electric  companies,  thereby  transferring  the 
supervision  of  the  construction  of  underground 
electric  systems  to  such  board  from  the  com- 
missioner of  public  works,  does  not  impair  the 
obligation  of  a  contract  by  which  an  electric 
company  is  authorized  to  construct  an  under- 
ground line.  New  York,  New  York  Elee. 
Lines  Co.  y.  Squire,  666 

20.  A  statute  making  the  property  of  a  cor- 
poration subject  to  taxation  does  not  impair 
the  obligation  of  any  contract  which  it  had 
with  the  State  by  a  law  giving  an  exemp- 
tion, where  there  is  a  previous  law  that  the 
Legislature  may  alter  or  amend  charters  and 
laws.    LouisviUe  Water  Oo.  y.  Clark,  55 

COPYRIGHT.    See  also  Action  or  Suit, 

4;  EVIDEMCB,  7. 

1.  The  unauthorized  printer  and  the  pub- 
lisher of  a  copyrighted  book  are  equally  liable 
to  the  owner  of  the  copyright  for  an  infringe- 
ment; and  both  may  be  reauired  to  account  for 
the  profits  of  the  unlawful  publication.  Bel- 
ford  y.  Scribner,  514 

2.  Although  an  entire  copyrighted  work  be 
not  copied  in  an  infringement,  but  only  por- 
tions thereof,  if  such  portions  are  so  inter- 
mingled with  the  rest  of  the  piratical  work 
that  they  cannot  well  be  distinguished  from  it, 
the  entire  profits  realized  by  the  defendants 
will  be  given  to  the  plaintiff.  Id, 

8.  The  statute  as  to  copyright  is  substan- 
tially complied  with  when  two  copies  of  the 
book  are  deposited  in  the  office  of  the  librarian 
of  Congress  before  the  expiration  of  ten  days 
after  the  publication, although  the  deposit  takes 
place  ODA  day  before  the  publication.  Jd. 
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OOKGBESS— COITTRACTB. 


death  of  a  person  caused  by  negligence — will 
be  rec(>gni2ed  and  enforced  in  the  courts  of 
anoUier  State  whose  laws  give  a  like  right  un- 
der the  same  facts.    Tesai  d  P.  B,  Oo,  v.  Chx, 

829 


8.  The  remedy  of 
subsequent  grantee  of 
who  by  the  terms  of 
agrees  to  assume  and 
be  determined  by  the 
the  suit  is  brought. 
V.  Biar^ford, 


a  mortgagee  against  a 

the  mortgaged  premises, 

the  conveyance  to  him 

Eij  the  mortgage,  is  to 
w  of  the  p&ce  where 
Union  Mut.  L.  In$,  Co, 
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CONGRESS.    See  Pabliambktaby  Law. 

CONSPIRACY. 

The  crime  of  conspiracy  to  waylay  and  as- 
sault prisoners  in  the  custody  of  a  United 
States  marshal  is  within  the  reach  of  the  con- 
stitutional powers  of  Congress,  and  is  covered 
by  U.  S.  Rev.  Stat.  §  5508.  Logan  v.  United 
States,  429 

CONSTITUTIONAL    LAW.     See   also 
Electors,  8;  Lottbbies. 

1.  U.  S.  Const  8th  amend,  as  to  cruel  and 
unusual  punishment,  does  not  apply  to  the 
States.     (yNeil  v.  Vermont,  450 

2.  Tbe  Legislature  can  fix  a  maximum  be- 
vond  which  aoy  charge  would  be  unreasonable 
for  the  use  of  property  in  which  the  public  has 
an  interest,  but  cannot  compel  the  doing  of 
services  without  reward.    Budd  ▼.  New  York, 

247 

8.  The  New  York  law  of  1888  regulating 
tbe  fees  for  elevating  and  discharging  grain  by 
elevators,  fixing  maximum  charges  therefor, 
and  also  limiting  the  charge  for  trimmiog  or 
shoveling  to  the  leg  of  the  elevator,  and  for 
trimming  when  loading,  to  the  actual  cost 
thereof, — ^is  a  proper  exercise  of  the  police 
power  of  the  State.  Jd, 

4.  The  business  of  elevating  grain  is  a  busi- 
ness charged  with  a  public  iuterest,  and  those 
who  carry  it  on  occupy  a  relation  to  the  com- 
munity analogous  to  that  of  common  carriers, 
and  may  be  controlled  by  public  legislation 
for  the  common  good.  Id, 

Equal  protection. 

6.  Owners  of  a  grain  elevator  are  not  de- 
prived of  the  equal  protection  of  the  laws  by 
a  statute  regulating  fees  and  establishing  max- 
imum charges.  Jd, 

6.  The  law  of  a  State  that  amendments 
of  the  record  of  a  court  in  derogation  of  its 
final  Judgment  are  not  permitt^  after  the 
term  at  which  the  Judgment  was  rendered, 
which  is  applicable  to  all  persons  within  the 
jurisdiction  of  the  State,  is  not  a  denial  to  a 
person  adjudged  guilty  of  crime,  by  the  State, 
of  the  equal  protection  of  the  laws.  Fielden 
▼.  lUinots,  224 

Due  process. 

7.  The  adjudication  of  a  person's  daims  by 
the  courts  of  his  own  State  is  due  process  of 
law.    Motley  t.  Lake  Shore  d  M,  8,  B,  Co, 

925 

8.  A  Judgment  of  a  state  court  rendered  in 
pursuance  of  a  state  insolvent  law,  adjudging 
an  insolvent  one  who  has  assigned  his  proi^y 

1158 


for  the  benefit  of  creditors,  and 
trustee  to  take  possession  of  his  pcopenj, 
not  deprive  him  of  his  property  withomi4m 
process  of  law.     Brawn  ▼.  Smart,  T3 

9.  A  statute  requiring  electric  coffipasies  tr- 
pay  the  salaries  of  subway  comnnmkmtn 
who  are  given  the  supervision  of  eicctxic  haa 
does  not  violate  constitutional  piovisiijas  m  to 
due  process  of  law  or  the  equal  protectm  of 
the  laws.  Hew  York,  New  York  Elec.  Ham 
Co,  v.  Squire,  •! 

10.  The  regulation  of  fees  for  devrnting  aad 
discharging  grain  by  elevators  does  not  dp 
prive  the  owner  of  his  property  wiiboia  dar 
process  of  law, — at  least  where  tbe  cbarfvcv 
not  shown  to  be  unreasonable.  BmM  v.  3<v 
York,  3C 

11.  An  affirmance  by  an  appellate  coort  U 
a  Judgment  of  death  for  murder,  altbougk  is 
the  absence  of  the  accused  and  bis  oooaaei  wmL 
without  notice  to  either,  does  not  deprrre  ;kr 
defendant  of  his  right  to  life  witboot  d»-  prw 
cess  of  law.  Schwab  v.  Berggrtn,  218;  /tain 
V.  lUinoie,  94 


12.  Trials  had  under  the  New 
authorizing;  persons  indicted  for  mmder 
plead  guilty  and  to  submit  the  degree  of  the? 
guilt  to  the  determination  of  tbe  court 
process  of  law.    HaUinger  ▼.  Amt. 


CONTRACT  LABOR.    See 


CONTRACTS.    See  also  ArroiamB;  Coa 

POBATION8,  9. 

1.  Where  there  is  any  part  of  a  charte 
party  to  which  both  parties  thereto  hav«  aot 
agreed,  the  entire  instrument  is  a  DulHtv  m  % 
all  its  clauses.  La  Campania  Biibaima  4e  3«r 
V.  Spanish-Ameriean  Light  d  P,  Co.        UM 

2.  When  an  offer  is  made  for  a  time  liaiiBe 
in  the  offer  itself,  no  acceptance  afiemib 
will  make  it  binding.  An  offer  whidi  is  n 
terms  limits  the  time  of  acceptance  is  wii^ 
drawn  by  the  expiration  of  tbe  time  ITsSr 
man  v.  Banke,  ^ 


8.  When  there  is  a  contract 
owner  of  land  and  another  person,  that  if  saft 
person  shall  do  a  specified  act  the  owner  vl 
convey  the  land  to  him  in  fee,  tbe  reladoa  i 
vendor  and  purchaser  does  not  exist  bi.f  iw 
the  parties  unless  and  until  the  act  bis  bm 
done  as  specified.  ii 

4.  A  writing  given  by  tiie  local  agvet  of  % 
railway  com  pan  v.  stating  that  he  liss  recrtved 
of  a  person  one-nfth  payment  oo  a  tract  of  tw 
company's  land  therein  described,  sabject  » 
approval  of  tbe  land  comrois^ooer  of  tiw  «« 
pany  and  sold  on  five  years'  time,  is  oolr  • 
proposition  which  does  not  create  a  coo  tract  of 
sale  binding  on  the  company  by  tbe  faihDv  U 
the  commi^oner  for  more  than  three  moaiti 
to  reject  the  proposition.  [By  divided  oovi 
Boere  v.  Maekin,  Ml 

6.  The  meaning  of  a  reservatioo  ia  a  era 
tract  must  be  determined  in  every  ca«  hf  tW 
particular  facts  of  the  case— such  as  tbe'cba- 
acter  of  the  conveyance,  tbe  nature  aad  rife* 
tion  of  tbe  property  conveyed  and  of  tbe  prop- 
erty excepted,  and  tbe  purpose  of  ancb  rtttf- 
tion.  Chicago.  R  2.  d  P,  B.  Co.  w.  Aaar*  4 
B.  Q.  B  Oo.  rr 

US,  144, 144,  14«  r.K 


COPTBIOHT. 


C  Time  may  become  of  the  esseDce  of  a 
«con  tract  for  the  sale  of  property,  not  only  by 
tlie  express  stipulation  of  the  parties,  but  from 
tbe  very  nature  of  the  property  itself,  as  in  the 
•case  of  mineral  property.    Waterman  y.  Banks, 
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7.  A  contract  by  a  telegraph  company  for  a 
valuable  consideration, givins  an  individaal  the 

¥riyilege  of  putting  up  on  its  poles  between 
^biladelphiaandl^w  Yorka  wire  to  belong 
to  and  be  used  by  him,  providing*  that  after 
ten  years  it  shall  belong  to  the  company  sub- 
ject to  his  use  in  the  same  way  as  before  for  a 
fixed  amount  annually,  with  the  right  in  the 
ooEDpany  to  use  it  when  not  in  use  by  him, 
•does  not,  after  the  expiration  of  the  ten  years, 
^constitute  a  lease  from  year  to  year  which  the 
•company  may  determine  at  the  end  of  any 
year  upon  notice,  although  the  word  "lease"  is 
'useci  in  the  contract.  FrcmkUn  TeHeg,  Co,  v. 
MarrUon,  776 

8.  One  contracting  to  build  abridge  for  cer- 
tain stock  of  the  bridge  company  and  for  its 
dOtes  secured  by  mortgage  on  the  bridge,  who 
employs  a  subcontractor  to  build  the  bridge  for 
such  stock  alone,  but  renders  that  worthless 
t>y  lawfully  foreclosing  his  mortgage  on  the 
bridge  after  it  is  built,  does  not  become  liable 
to  the  subcontractor  for  any  interest  in  the 
bridge  or  the  tolls  and  profits  arising  there- 
from.   MeLane  ▼.  King^  428 

^aUdity. 

9.  If  the  purpose  of  a  contract  be  unlawful, 
an  open  avowal  of  such  purpose  does  not  make 
it  the  less  unlawful.  mcGtmrkey  v.  Toledo  db 
O.  0.  K  Oo.  1079 

10.  The  contract  by  which  the  8t  Louis» 
Vandalia,  &  Terre  Haute  Railroad  Company 
•conveyed  its  railroad  and  franchises  to  the 
Terre  Haute  &  Indianapolis  Railroad  Company 
'was  void  as  beyond  the  letter's  corporate  pow- 
ers; and  both  parties  were  in  pari  delicto;  and 
the  invalidity  of  the  conveyance,  in  view  of 
the  laws  of  which  both  parties  were  bound  to 
take  notice,  was  apparent  on  its  face,  and  it 
liaving  been  executed  by  both  parties,  the  for- 
mer hns  no  right  to  invoke  the  assistance  of  a 
<ioun  of  equity  to  set  it  aside.    8t.  lAmis,  V,  db 

T,  H,  R.  (Jo.  V.  Terre  Haute  db  1.  R.  Co.    748 

1 1 .  One  cannot  recover  for  the  price  of  in- 
toxicating  liquor  sold  4n  violation  of  a  law 
-which  provides  a  penalty  for  the  sale.  Miller 
T.  Ammon,  759 

12.  A  sale  of  cotton  on  plantations  in  Mis- 
sissippi during  the  late  civil  war,  between  par- 
ties then  residents  and  citizens  of  Kentucky, 
where  no  agreciaent  was  made  for  the  trans- 
portation and  delivery  of  the  cotton  across  the 
fines  separating  the  insurrectionary  and  the 
loyal  States, — was  valid.  Brigge  v.  United 
JStates,  180 

Jmpairinfl^  obligation. 

iS.  The  law  of  New  l^ork  that  changed  the 
«ate  of  interest  thereafter  to  accrue  on  a  sub- 
sisting judgment  did  not  infringe  a  contract 
within  the  meaning  of  the  Constitution  of  the 
United  States.  Morley  v.  Lake  Shore  db  JfaT.  8. 
R.  Co.  •  925 

14.  There  can  be  no  irrepealable  contract  in 
«  conveyance  of  property  by  a  grantor  in  dis- 
€9gard  of  a  public  trust,  under  which  he  was 


bound  to  hold  and  manage  it  lUinaii  C.  R. 
Oo.  v.  lUinoii,  1018 

15.  A  legislative  grant  to.  a  corporation  of 
special  privileges,  if  not  forbidden  by  the 
Constitution,  may  be  a  contract;  but  where 
one  of  the  conditions  of  the  grant  is  that  the 
Legislature  may  alter  or  revoke  it,  a  law  alter- 
ing or  revoking  it  does  not  impair  the  obliga- 
tion of  the  contract,  whatever  may  be  the 
motive  of  the  Legislature,  or  however  harshly 
such  legislation  may  operate.  Hamilton  Oae- 
light  db  0.  Co.  v.  HamaUm,  968 

16.  A  municipal  ordinance,  not  passed  under 
supposed  legislative  authority,  cannot  be  re- 
garded as  a  law  of  the  State  within  the  mean- 
ing of  the  constitutional  prohibition  against 
state  laws  impairing  the  obligations  of  con- 
tracts. «  Id, 

17.  A  decision  of  a  state  court  is  not  a  law, 
within  the  meaning  of  the  provision  of  the 
United  States  Constitution  which  declares  that 
no  State  shall  pass  any  law  Impairing  the 
obligation  of  contracts.    Brown  v.  Smart,  778 

18.  An  insolvent  law  of  a  State  which  de- 
clares that  a  conveyance  containing  preferences, 
made  by  an  insolvent  shall  be  void,  does  not 
unconstitutionally  impair  the  obligation  of  a 
contract  in  an  assignment  made  by  him  con- 
taining preferences,  where  such  law  was  in 
existence  when  the  contract  was  made.        Id, 

19.  A  statute  creating  a  board  of  subway 
commissioners  to  have  supervision  of  electric 
lines,  and  whose  salaries  are  to  be  paid  by 
electric  companies,  thereby  transferring  the 
supervision  of  the  construction  of  underground 
electric  systems  to  such  board  from  the  com- 

'  missioner  of  public  works,  does  not  impair  the 
obligation  of  a  contract  by  which  an  electric 
company  is  authorized  to  construct  an  under- 
ground line.  New  York,  New  York  JSUee. 
Lines  Co.  v.  Squire,  666 

20.  A  statute  making  the  property  of  a  cor- 
poration subject  to  taxation  does  not  impair 
the  obligation  of  any  contract  which  it  had 
with  the  State  by  a  law  giving  an  exemp- 
tion, where  there  is  a  previous  law  that  tlie 
Legislature  may  alter  or  amend  charters  and 
laws.     LouisviUe  Water  Oo.  v.  Clark,  55 

COPYRIGHT.    See  also  Action  ob  Suit, 

4;  EVIDENCB,  7. 

1.  The  unauthorized  printer  and  the  pub- 
lisher of  a  copyrighted  book  are  equally  liable 
to  the  owner  of  the  copyright  for  an  infringe- 
ment; and  both  may  be  reauired  to  account  for 
the  profits  of  the  unlawful  publication.  Bel- 
ford  V.  Scribner,  514 

2.  Although  an  entire  copyrighted  work  be 
not  copied  in  an  infringement,  but  only  por- 
tions thereof,  if  such  portions  are  so  inter- 
mingled with  the  rest  of  the  piratical  work 
that  they  cannot  well  be  distinguished  from  it, 
the  entire  profits  realized  by  the  defendants 
will  be  given  to  the  plaintiff.  Id, 

8.  The  statute  as  to  copyright  is  substan- 
tially complied  with  when  two  copies  of  the 
book  are  deposited  in  the  oiflce  of  tlie  librarian 
of  Congress  before  the  expiration  of  ten  days 
after  the  publication, although  the  deposit  takes 
place  ona  day  before  the  publication.  Id. 

11 5» 


COBFOBATIOKS;  CO8TB. 


CORPORATIONS.  See  also  Contractb, 
10;  Courts,  6,  19-21;  Fraud,  4;  Judg- 
ment, 1;  Limitation  of  Actions,  18; 
i*Dmo,  f;  Taxes,  2, 4-6,  8. 


1.  The  ginDting  of  the  rights  and  privileges 
which  constitute  the  franchises  of  a  corpora- 
tion may  be  accompanied  with  an/  «uch  eon- 
ditionc  as  the  Legislature  may  deem  mobi. 
suitable  to  the  public  interests  and  policy. 
Horn  Silver  Min,  Co.  v.  New  York,  164 

2.  The  general  reservation  of  the  power 
to  altor,  revoke,  or  repeal  a  grant  of  special 
privileges,  necessarily  implies  that  the  power 
may  be  exerted  i^t  the  pleasure  of  the  Legis- 
lature. HamilUm  Qaelight  <lt  G.  Co.  v.  Hamil- 
Um,  968 

8.  Where  a  corporation  by  its  president, 
by  authoritv  of  its  directors,  made  an  assign- 
ment of  all  its  property  for  the  benefit  of  its 
creditors  without  preference,  a  stockholder 
whose  indebtedness  for  its  stock  was  a  part  of 
the  property  assigned  cannot  defeat  an  action 
brought  by  the  assignee  against  him  for  such 
indebtedness,  on  the  ground  that  the  directors 
subsequently  soufrht  to  repudiate  the  assign- 
ment   Pattef.  WaUaee,  1185 

4.  In  Pennsylvania  a  bill  in  equity  is  not  the 
only  remedy  to  subject  the  propertv  of  an  in- 
solvent corporation  to  the  claims  of  its  credit- 
ors. Where  the  whole  amount  of  its  stock 
subscription  is  required  to  pay  its  debts,  an 
assessment  is  not  essential;  but  an  assignee  may 
sue  at  law  a  stockholder  for  the  whole  amount 
due  on  his  stock.  id. 

Foreiipi  eorporatioiis. 

5.  A  foreign  corporation  cacnnot  claim  a 
right  to  do  business  in  another  State,  except 
subject  to  the  conditions  imposed  by  its  laws. 
Eom  Silver  Min.  Co.  v.  Hew  York,  164 

6.  Having  the  absolute  power  of  excluding 
a  foreign  corporation,  a  State  may  impose  such 
conditions  upon  permitting  the  corporation  to 
do  business  within  iis  limits  as  it  may  judge 
expedient, — such  as  the  payment  of  a  specific 
license  tax,  or  a  sum  proportioned  to  the 
amount  of  its  capital.  Id. 

7.  A  statute  requiring  a  corporation,  as  a 
condition  precedent  to  obtaining  a  permit  to  do 
business  witbin  the  State,  to  surrender  a  ri&rht 
and  privilege  secured  to  it  by  the  Constitution 
and  laws  of  the  United  States,  is  unconstitu- 
tional and  void,  and  gives  no  validity  or  effect 
to  any  agreement  or  action  of  the  corporation 
in  obedience  to  its  provisions.  Southern  P. 
Co.  T.  Denton,  942 

Officers. 

8.  The  president  of  a  corporation  cannot  act 
or  contract  for  the  corporation  except  in  the 
course  of  his  usual  duties.  He  cannot  bind  it 
by  giving  up  its  securities  or  releasing  claims 
in  its  favor.    Potte  v.  WaUace,  1185 

9.  Contracts  made  by  directors  of  a  railroad 
with  themselves  or  with  others  with  whom 
they  stand  in  confidential  relations,  which  ap- 
pear to  have  been  made  directly  or  indirectly 
for  their  own  benefit,  will  not  be  enforced. 
McOourkey  v.  Toledo  db  0.  C.  JEL  Co.         1079 

10.  Any  arrangement  by  which  directors  of 
a  corporation  become  interested  adversely  to 
such  corporation  in  contracto  with  i^  or  or- 

1160 


^nize  or  take  stock  in  compftoies  or 
tions  for  the  purpose  of  entering  into  cool 
with  the  corporation,  or  becoaie  parties  to  asf 
undertaking  to  secure  to  tbonaelvea  a  »han  m 
the  profits  of  any  transactioDS  to  wlock  tk» 
corporation  is  also  a  party, — la  voidable  at  th» 
election  of  the  corporation  <«  by  the  party 
whose  rights  are  sacxifioed.  M. 


Stoekholdi 

11.  Although  a  company  lefoses  to 
from  a  stockholder  payment  of  his  aa_ 
tion,  yet  if  the  stockholoer  dedines  to  ae^  i  ui 
in  such  refusal,  and  persists  in  maiotairir;  baa 
position  as  a  stockholder  and  director  onil  the 
company  becomes  insolvent,  it  is  then  Umi  lait 
for  him  to  claim  the  benefit  of  the  comt««y'» 
refusal.    PoUe  v.  WaUaoe,  US 


12.  The  same  measure  of  liabilitv  »*i' 
to  the  real  owner  of  stock  standing  m  tkt 
name  of  another  as  if  it  stood  in  his  o«o  otae, 
where  the  statutes  make  the  term  *'stock Sold- 
ers* apply  to  equitable  owners  of  stock.  U^ 
V.  Preston,  im 

18.  A  stockholder  of  a  oorpormtloii  ia  X» 
souri  is  entitled  to  legal  notice  mad  trial  of  thr 
issue  whether  he  is  a  stockholder,  before  h» 
can  be  charged  with  personal  liability  i 
upon  a  judgment  reoovcied  agWMt  \ 

poration,  or  by  reason  of  «n  ezecatioa  _^^^ 

it;  and  personal  service  of  tike  DOtioe  witfete 
the  Jurisdiction  of  the  court  is  '"'it^l  to  we^ 
port  an  order  or  iudgsient  asoertalniag  tmk 
establishing  such  habiUty,  unlen  be  has  val> 
untarily  appeared  or  otherwise  waived  Ui 
right  to  such  service.    WiUon  t.  Stfiyi— «. 


14.  Making  a  call  or  swatssment  by  tte 
docs  not.  in  the  absence  of  sooae 
provision,  change  the  rule  that  a 
on  a  stockholder  to  meet  a  call  or 
must  be  enforced  in  the  name  of  tbe 
corporation  holding  the  legal  title  to 'the 
subscription  and  to  whom  the  pcomiae  of 
stockholder  was  made.     QlemM  t. 


15.  The  trust  arising  in  favor  of  credteo  If 
subscriptions  to  the  sto<dL  of  a  corponuiaa  ess- 
not  be  defeated  by  a  simulated  pajmeM  sf 
such  subscription,  or  by  any  devke  short  sf 
an  actual  payment  in  good  faith.  Cmmiem  v. 
Stuart,  IB 

16.  Where  the  overvaluatloa  of  laofwij 
transferred  to  a  railway  company,  in  pnaeadsi 
payment  of  subscriptions  to  its  capital  stock, 
is  so  gross  and  obvious  as,  in  coooectioa  with 
the  other  facts  in  the  case,  to  clearly  i»taUii> 
a  case  of  fraud,  bona  fide  Judgment  crcdnan 
of  the  company  may  enforce  actual  pi^vraa 
by  such  subscribers  of  their  unpaid  sahacri^ 
tions.    lAoyd  v.  PreeUni,  lUl 


COSTS.    See  also  Cohtraotb,  SO. 

A  stipulation  in  a  trust  deed,  for  the 
ment  of  an  attorneys'  fee  for  $1,000  ia  caae  of 
foreclosure,  cannot  be  enforced  where  the  ^ 
dsions  of  the  highest  court  of  the  8tate  fsr 
bids  it,  but  that  wfll  not  prevent  a  F^deiy 
equity  court  from  making  a  reaaooable  allow 
anoe  for  oounsd  fees.    IMge  v.  TalifyB,    M 

141. 144,  14^,  IM  Z.Z. 


Courts. 


<?OURTS.    See  also  Abduction;  Admir- 
alty, 4;  Costs. 

1.  Courts  should  be  careful  not  to  declare 
legislatiYe  Acts  uncoDstitutioDal  upon  agreed 
and  geueral  statements,  and  without  the  fullest 
disclosure  of  all  material  facts.  Chicago  d,  G. 
T.  B,  Co.  V.  WeUman,  176 

8.  In  a  litigated  case  where  the  question 
mrises,  it  is  the  duty  of  the  court  to  determine 
-v^hether  a  law  is  constitutional  or  not;  but  a 
party  cannot  when  beaten  in  the  Legislature 
transfer  to  the  court,  by  means  of  a  kindly 
suit,  an  inquiry  as  to  the  constitutionality  of 
tbe  legislative  Act.  2d. 

8.  Whether  a  statute  is  repealed  by  a  sub- 
sequent statute  is  a  judicial  question,  to  be  de- 
cided by  the  court,  and  not  by  the  Legislature. 
J}i$trict  of  Columbia  v.  Hutton,  60 

4.  The  question  of  the  validity  of  Mich.  Act 
May  1,  16^1,  to  provide  for  the  election  of 
electors  of  President  and  Yice-Presideat  of  the 
XJnited  States  is  a  Judicial  question:  and  the 
Supreme  Court  of  the  United  States  cannot 
decline  the  exercise  of  its  Jurisdiction  upon  tbe 
Inadmissible  suggestion  that  action  might  be 
taken  by  political  agencies  in  disregard  of  the 
judgment  of  the  highest  tribunal  of  the  State 
as  revised  by  Uk^  Supreme  Court  of  the  United 
States.    MePhenon  v.  Blacker,  869 

6.  The  Jurisdiction  of  the  court  of  the  State 
in  which  an  indictment  is  found  is  not  im- 
fMdred  by  the  manner  in  which  the  accused 
vras  brought  before  it.     Cook  v.  Hart,         934 

6.  The  statute  of  New  York  making  the 
officers  of  a  corporation  who  sign  and  record 
a  false  certificate  of  tbe  amount  of  its  capital 
stock  liable  for  all  its  debts  is  not  a  penal  law 
in  tbe  sense  that  it  cannot  be  enforced  in  a 
foreign  State  or  country.    Huntington  v.  At- 

.  tHll,  1123 

Federal  Jnrisdietion. 

7.  Tbe  iurisdiction  of  the  circuit  courts  of 
tbe  United  States  has  been  defined  and  limited 
by  the  Acts  of  Coumress,  and  can  be  neitber  re- 
stricted nor  enlarged  by  the  statutes  of  a  State. 
Southern  P.  Co,  v.  Denton,  942 

8.  The  general  equity  Jurisdiction  of  the  cir- 
cuit court  of  the  United  States  to  administer, 
as  t)etween  citizens  of  different  States,  the  as- 
sets of  a  deceased  person  within  its  Jurisdic- 
tion, cannot  be  defeated  or  impaired  by  laws 
of  a  State  undertaking  to  give  exclusive  juris- 
diction to  its  own  courts.    Lawrence  v.  NeUon, 

180 

9.  An  original  suit  brought  by  the  United 
States  against  a  State  to  determine  the  boun- 
dary between  one  of  the  Territories  and  such 
State  is  within  the  Jurisdiction  of  tbe  United 
States  Supreme  Court.     United  States  v.  Texas, 

285 

10.  The  Supreme  Court  of  the  United  States 
will  not  interfere  to  relieve  persons  who  have 
been  arrested  and  taken  by  violence  from  tbe 
territory  of  one  State  to  that  of  another,  where 
they  are  held  under  process  legally  issued  from 
the  courts  of  the  latter  State.  The  question  of 
the  applicability  of  this  doctrine  to  a  particular 
case  is  as  much  within  the  province  of  a  state 
oourt,  as  a  question  of  common  law  or  of  the 


law  of  nations,  as  it  is  of  the  courts  of  the  United 
States.     Cook  v.  Hart,  984 

11.  Jurisdiction  over  all  controversies  be- 
tween the  Southern  E^ansas  Railway  Company 
and  the  inhabitants  of  the  nations  or  trib^ 
through  whose  territory  such  railway  shall  be- 
constfucted,  given  by  the  Act  of  Congress  of 
July  4.  1884,  "so  far  as  may  be  necessary  ta 
carry  out  the  provisions  of  this  Act,"  is  not 
limited  to  those  controversies  growing  out  of 
tbe  construction  of  the  road  merely.  Southern 
Kansas  E.  Co,  t.  Briscoe,  87T 

12.  The  circuit  court  of  the  United  State» 
has  jurisdiction  to  try  and  sentence  for  the 
crime  of  murder  committed  on  the  Fort  Leaven- 
worth military  reservation, although  committed 
on  the  part  thereof  not  used  for  military  pur- 
poses.    Benson  Y.  United  Slates,  991 

13.  Where  a  city  grounds  its  right  to  enact 
an  ordinance  to  maintain  and  erect  gas  works 
of  its  own,  upon  a  state  statute  providing  that 
the  city  council  of  any  city  shall  have  power, 
whenever  it  is  deemed  expedient  and  for  tbe 
public  good,  to  erect  gas  works,  and  the  plain- 
tiff contends  that  the  statute  impairs  the  obliga- 
tion of  its  contract  previously  made  with  tlie 
State  and  the  city,  the  circuit  court  of  the 
United  States  has  Jurisdiction  of  the  case. 
Hamilton  Gaslight  d  C.  Co,  t.  HamUton,    963. 

14.  A  suit  aeainst  a  receiver  of  a  railroad 
company  appointed  by  the  United  States  circuit 
court,  to  recover  damages  for  the  death  of  a- 
person  resulting  from  his  negli|;ence  while 
operating  such  railroad,  is  one  arising  under 
the  Constitution  and  laws  of  the  United  States, 
where  jurisdiction  to  sue  without  leave  of  tbe 
court  is  maintainable  through  the  Act  of  Con- 
gress.    Texas  d  P.  R  Co,  v.  Cox,  829* 

16.  The  United  States  circuit  court  has  Juris- 
diction of  a  suit  in  equitv  which  is  purely  a- 
bill  for  infringement  of  letters  patent,  where- 
the  defense  is  noninfringement  and  lawful 
right    of    defendants  to  do  what  they  did. 
White  V.  Rankin,  569» 

Citisenship. 

16.  in  a  suit  on  a  negotiable  bond  by  one  to 
whom  tbe  title  has  been  transferred  bv  the  ol>- 
ligee.  tbe  citizenship  of  the  obligee  is  immar 
terial  upon  the  question  of  the  jurisdiction  of 
tbe  Federal  cdurt.    Bodge  v.  TuUeys,         501 

17.  Where  a  suit  to  foreclose  a  trust  deed  is- 
brought  in  the  name  of  the  trustee  named  there- 
in, tbe  fact  that  the  beneficiary  in  the  trust  deed 
is  a  citizen  of  tbe  same  State  as  the  defendant 
will  not,  if  the  trustee  is  a  citizen  of  a  different 
State,  defeat  the  Jurisdiction  of  the  Federal 
court.  Id, 

18.  Where  the  assignment  of  a  Judgment  is 
fictitious  only  for  the  purpose  of  enabling  the 
plaintiff  to  sue  in  tbe  United  States  circuit 
court,  and  he  is  only  a  nominal  party,  tbe  ob- 
iection  that  the  assignor  could  not  himself 
bring  the  suit  in  that  court  is  valid;  but  if  tbe- 
assignment  is  absolute  and  transfers  all  the  as- 
signor's interest  for  good  consideration,  it  is  no 
objection  to  tbe  jurisdiction  of  that  court  that 
ene  of  tbe  motives  of  the  transfer  was  to  en- 
able tbe  assignee  to  bring  suit  in  the  United 
States  court.     Cratoford  v.  Neal,  n53^ 

19.  A  corporation  cannot,  for  the  purpose  of 
Jurisdiction  in  Federal  courts,  be  considered  a. 

Il6li 


Creditobs'  Bill;  Cbiminal  1ja%. 


citizen  or  a  resident  of  a  State  in  whieh  it  has 
not  been  incorporated.  Bouthem  P,  Co.  v.  J)en- 
4on,  942 

20.  A  corporation  incorporated  in  one  State 
'Of  the  Union,  and  having  a  usual  place  of  busi- 
ness in  another  State  in  which  it  has  not  been 
incorporated,  has  not  a  "residence"  in  the  lat- 
ter State,  and  cannot  be  sued,  under  the  Act 
of  Congress  of  March  8, 1887,  amended  Aug. 
13,  1888,  in  a  circuit  bourt  of  the  United  States 
held  in  the  latter  State,  by  a  citizen  of  a  differ- 
ent State.    Ex  parte  Shaw,  768 

21.  An  agreement  of  a  con>oration  that  pro- 
cess may  be  served  on  its  officer  or  agent  en- 
gaged in  its  business  within  the  State  does  not 
estop  the  corporation,  when  sued  in  a  circuit 
court  of  the  United  States,  lo  set  up  want  of 
Jurisdiction  in  that  court  by  reason  of  iU  citi- 
zenship and  residence  in  another  State.  South- 
■em  P.  Co.  V.  Denton,  942 

22.  The  circuit  court  In  which  a  decree  was 
rendered  has  jurisdiction  of  a  suit  between  two 
aliens  to  impeach  that  decree.  Laeaseagne  v. 
ChapuU,  868 

Record. 

23.  The  summons  forms  part  of  the  record 
-for  the  purpose  of  determinme  the  diverse  citi- 
zenship of  the  parties;  and  where  that  appears 
In  the  summons  it  is  sufficient  although  it  is 
defectively  alleged  in  the  complaint  Gordon 
T.  Chattanooga  Third  Nat.  Bank,  360 

Bistrict. 

24.  Under  U.  S.  Rev.  Stat.  §  8894,  as 
amended,  making  it  an  offense  knowingly  to 
eause  to  be  delivered  by  mail  any  circular  con- 
eeming  any  lottery,  the  offender  may  be  tried 
in  the  district  in  which  the  circular  is  caused 
to  be  delivered.    Homer  v.  United  States,  126 

25.  The  right  of  a  receiver  to  be  sued  in  the 
United  States  court  in  a  certain  district  is  a 
personal  privilege  which  may  be  waived  by  an 
appearance  and  answer.  Texae  dbP,  B.  Co.  v. 
Cwc,  829 
Practlee. 

26.  Legal  and  equitable  claims  cannot  be 
l)lended  together  in  the  circuit  courts  of  the 
United  States;  nor  are  equitable  defenses  in  ac- 
tions at  law  permitted  in  conformity  to  state 
-practice.    Scott 'w.  Armstrong,  1059 

27.  A  circuit  court  of  the  United  States  sit- 
-ting  in  Ohio  as  a  court  of  law  has  not  Jurisdic- 
tion to  entertain  a  defense  of  set-off  as  against 
an  action  brought  by  a  receiver  appointed  by 
the  comptroller  of  the  currency  to  .wind  up 
the  affairs  of  a  national  bank  doing  business  in 
Ohio  because  of  its  insolvency,  upon  a  note 
held  by  said  bank,  which  note  matured  and 
became  payable  after  the  appointment  of  such 
receiver.  Id, 

28.  When  an  action  of  ejectment  is  tried  in 
*«  circuit  court  of  the  United  States  according 
to  the  statutory  mode  of  proceeding,  Uiat  court 
is  governed  by  the  provisions  of  the  state  sta^ 
ute  concerning  new  trials.    Smale  v.  Mitchell, 

90 

29.  The  practice  Act  of  the  State  of  Texas, 

allowing  foreign  corporations,  under  certain 

-circumstances,  to  be  sued  in  the  courts  of  that 

State,  has  no  application    to   actions  in  the 

-courU  of  the  United   Stetea.    Southern  P. 

Co.  V.  Dentom,  IMS 

1102 


Rules  of  decision. 

80.  The  meaning  of  a  state  ststola, 
by  the  highest  court  of  a  State,  is  cu^w...,, 
upon  the  Supreme  Court  of  the  United  Siml 
Morleif  T.  Lake  Shore  d:  M.  S.  IL  Co.         m 

81.  When  the  highest  court  of  a  State  d^ 
cides  that,  by  certain  legislation,  a  corpotatiua 
has  been  created,  such  decision  oondodei  bok 
only  the  courts  of  the  State,  bnt  alao  tboK  of 
the  United  States.  Hancock  t.  LouimOk  4 
N.KCo.  la 


CREDITORS' 

Where  it  is  sought  by  equitable  proon  » 
reach  equitable  interests  of  a  debtor,  the  biQ, 
unless  otherwise  provided  by  statute,  miot « 
forth  a  Judgment  in  the  Jurisdiction  wboe  tk 
suit  in  equity  is  brought,  the  iasuing  of  e 
execution  thereon,  and  its  return  unsttisM. 
or  must  make  allegations  showing  thit  it  ii 
impossible  to  obtain  such  a  Judgment  to  nj 
court  within  such  Jurisdiction.  Natkomml  TWIr 
Worke  Co.  v.  BdUm,  10» 

CRIMINAL  LAW.  See  also  Appeal  ix» 
Erkob,  97;  OoNsxiTunoJiAL  Law.  1, 1, 
U,  12;  CouBTS,  5,  12;  Defihitiosb,  L 
Trial,  4-8. 

1.  The  proceeding  in  New  Jersey  to  mas 
tain  by  examination  of  witnesses  t^  the  ooot 
the  degree  of  the  crime,  where,  in  an  indictr 
ment  tor  murder,  the  defendant  enters  s  pfei 
of  guilty,  is  constitutional  and  valid.  Bs&a- 
ger  v.  Vavie, 

2.  The  detention  of  an  accused  by  the 
den  of  a  state  penitentiary  after  commotsiioB 
by  the  governor  of  a  death  sentence  to  one  cf 
imprisonment  for  life  is  not  in  violaf  ion  of  nr 
right  secured  to  him  by  the  ConstitatioB  oif 
the  United  States.    Schwab  t.  Berggre^    XA 

8.  The  right  of  a  citizen  of  the  ZtSltA 
States,  in  the  custody  of  a  United  States  wr- 
shal  under  a  lawful  commitment  to  answer  for 
an  offense  against  the  United  States,  to  be  pio- 
tected  against  lawless  violence,  is  a  rigkt » 
cured  to  him  by  the  Constitution  and  kvt  d 
the  United  States;  it  is  not  a  right  whkb  m 
be  vindicated  only  under  the  laws  of  the  w 
eral  States.    Logan  v.  United  Statee,       t» 

4.  Under  D.  0.  Rev.  Stat,  g  845.  the  vnm 
of  the  court  to  set  a  day  for  the  ezecmn  if 
a  Judgment  for  death  is  not  exbansied  bj  M 
fint  exertion.  If  the  time  for  execnttoa  hm 
passed  for  any  cause,  the  court  can  makes  ar* 
order.     Oroa  v.  Burke,  8M 

6.  A  sentence  of  death  remains  in  foree  »d 
is  sufficient  authority  for  holding  the  ootfki 
in  confinement  after  the  day  fixed  for  exic* 
tion  has  passed,  when  it  becomes  the  dsly  of 
the  court  to  assign  a  new  time  for  eimrins 
Ex  parte  Crosi,  HI 

6.  Bv  D.  0.  Rev.  Stat  g  845,  the  ttet  if 
execution  is  not  made  a  part  of  the  sntsMS 
of  death;  and  if  the  time  for  execntios  htf 
passed  in  auy  case,  the  court  can  make  a  ar* 
order.  A 

7.  The  record  mittt  affirmatively  dStdm 
that  the  prisoner  in  a  felony  case  and  thejm 
were  brought  face  to  face  at  the  time  tbccW- 
leases  wees  msde.    Lettisr.  UnOei  Sletti, 

m 
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OROPS. 

A  sale  of  cotton  already  planted  takes  effect 
*the  moment  the  crop  appears.  The  delivery 
•of  the  crop  is  not  essential  to  pass  the  title. 
JBHggsy.  United  States,  180 

^CUSTODY   OF  LAW.     See   Oriminal 
Law,  8. 

1>AMAGES.    See  also  Coptrioht,  2. 

1.  In  order  to  recover  damages  for  breach 
^f  contract,  plaintiff  must  prove  his  damages. 
Telfener  v.  ^wm,  800 

2.  The  measure  of  damages  for  breach  of  a 
•contract  of  sale  of  a  right  to  purchase  land  is 
the  difference  between  the  contract  price  and 
the  salable  value  of  the  right  when  payment 
10  to  be  made.  Id. 

8.  The  appraised  value  of  property  taken  un- 
-der  condemnation  proceedings  for  public  use 
represents  the  whole  fee,  and  the  interesrs,both 
present  and  prospective,  of  every  person  con- 
-cerned  in  the  property.  United  States  v.  Dvn- 
nington,  996 

4.  Where  defendants  wrongfully  mined  ore 
^rom  plaintiff's  mine,  and  afterwards  removed 
it  and  converted  it  to  their  own  use,  in  an  ac- 
tion for  the  value  of  the  ore  defendants  are  not 

entitled  to  be  credited  with  the  cost  of  mining 
It.  Benson  Min,  db  8,  Co,  v.  Alta  Min,  <k  s, 
Co.  762 

5.  In  a  suit  in  equity  by  the  owner  against 
ihe  Infringers  of  a  patent,  the  plaintiff  is  en- 
titled to  recover  the  amount  of  gains  and  profits 
the  defendants  have  made  by  the  use  of  his 
invention,  or,  in  other  words,  the  fruits  of  the 
advantage  derived  from  the  use  of  the  inven- 
tion.   Sessions  v.  Bomadka,  609 

]>EATH«    See  Admtbalty,  1,  2;  Coitflict 
OF  Laws,  2;  Gboonal  Law,  4. 

]>EED.    See  also  AoENOWUSDOMBifrr. 

1.  A  deed  which  refers  to  another  deed  or 
patent,  or  a  map  or  a  survey,  incorporates  it 
into  the  description  as  if  copied  into  the  deed 
itself;  and  what  is  therein  described  will  pass. 
Oox  T.  Edrt,  741 

2.  A  deed  delivered  without  tLe  consent  of 
Ihe  grantor  is  of  no  effect.    Felix  v.  Patrick, 

719 

]>EFENSE.    See  AonoK  ob  Suit,  8-5. 

l>EFINITIONS.    See  also  Public  Lakds, 
1. 

1.  An  offense  which  may  be  the  subject  of 
•criminal  procedure  is  an  act  committed  or 
•omitted  in  violation  of  a  public  law  either  for- 
"bidding  or  commanding  it.  United  States  v. 
Mkiton,  591 

2.  The  test  whether  a  law  is  penal  is  whether 
the  wrong  sought  to  be  redressed  is  a  wrong 
to  the  public  or  a  wrong  to  the  individual. 
JSuntington  v.  Attrill,  1123 


I>ELEGATION     OF 

Duties,  1. 


POWER.      See 


DEMANDS.    See  Banks,  0. 

DISCLAIMER.    See  Patents,  84. 

DISTILLERY.    See  Bonds,  1. 

DISTRICT  COURT.    See  Pbohibition, 
2. 

DUE    PROCESS.    See   Constitutional 
liAW.  7-12. 

DUTIES.    See  also  Tbial.  19. 

1.  Section  3  of  the  Act  known  as  the  Tariff 
Act  of  Oct.  1,  1890,  is  not  liable  to  the  objec- 
tion that  it  transfers  legislative  and  treaty- 
making  power  to  the  President,  so  far  as  it 
authorizes  the  President  to  suspend  the  provi- 
sions of  the  Act  relating  to  the  free  introduc- 
tion of  sugar,  molasses,  coffee,  tea,  and  hides. 
Field  Y,  Clark,  294 

2.  The  word  "article"  in  the  Tariff  Act  can 
not  be  restricted  to  articles  put  in  condition 
for  final  use,  but   embraces  as   well  tbinirs 
manufactured  only   in   part,  or  not  at  all. 
Junge  v.  Hedden,  953 

8.  To  place  articles  among  those  designated 
as  enumerated  in  the  Tariff  Act,  it  is  not  neces- 
sary that  they  should  be  specifically  mentioned. 
It  IS  sufi^cient  that  they  are  designated  in  any 
way  to  distinguish  them  from  other  articles. 

Id. 

4.  If  the  commercial  name  of  an  article  on 
which  a  duty  is  laid  gives  the  article  its  proper 
classification,  resort  to  the  common  name  is 
unnecessary  and  improper.    Toplitz  v.  Hedden, 

961 

5.  The  dutiable  classification  of  articles  im- 
ported must  be  ascertained  by  an  examination 
of  them  in  the  condition  in  which  they  are 
imported.     United  States  v.  Sclmerling,     893 

6.  In  determining  the  amount  of  duties  on 
imported  goods,  the  classification  is  to  be  de- 
termined as  of  the  date  when  the  law  imposing 
the  duty  was  passed.     Bossman  v.  Hedden, 

817 

7.  The  Act  of  Congress  of  Jan.  29,  1795 
(1  Stat,  at  L.  411),  as  to  duty  on  parts  of  an 
article  at  the  rate  for  the  entire  article,  was 
limited  to  the  case  of  duties  then  imposed  by 
law,  and  does  not  apply  to  duties  imposed  by 
subsequent  tariff  Acts.  United  States  v.  Schov- 
erling,  893 

8.  Articles  are  "enumerated"  in  the  Tariff 
Act  of  1883,  although  not  specifically  men- 
tioned, if  they  are  designated  in  any  way  to 
distinguish  them  from  other  articles,  hieben- 
roth  V.  JRobertson,  886;    Bossman  t.  Hedden, 

817 

9.  The  provision  in  U.  S.  Rev.  Stat.  §2499, 
as  amended  bv  the  Act  of  Congress  of  march 
8,  1883,  that  '*  if  two  or  more  rates  of  duty 
should  be  applicable  to  any  imported  article 
it  shall  be  classified  for  duty  under  the  highest 
of  ^uch  rates,"  does  not  apply  to  an  article 
* 'manufactured  from  two  or  more  materiaTs." 
Liebenroth  v.  Bobertson,  836 

Particnljir  articles. 

10.  The  validity  of  the  entire  Tariff  Act  of 
Oct.  1, 1890,  does  not  depend  upon  the  validity 
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of  the  clause  giving  bounties  on  the  produc- 
tion of  sugar.  Even  if  Congress  has  no  power 
to  pay  such  bounties,  the  parts  of  the  Act  lad- 
ing duties  upon  articles  imported  would  remain 
in  force.     Fitld  v.  Clark,  294 

11.  GuDstocks  are  dutiable  at  45  per  cent  ad 
wihrem,  under  the  Act  of  Oct.  1,  1890,  sched- 
ule C,  IT  215.   United  States  v.  SeJioterling,  893 

12.  Photographic  albums  manufactured 
from  materials,  two  of  which  were  paper  and 
leather,  the  paper  being  the  component  ma- 
terial of  chief  value,  are  dutiable  under  the 
Act  of  Congress  of  March  8,  1883,  at  15  per 
cent  ad  valorem,    Liebenrath  v.  Robertson,  886 

13.  Tile's  made  of  earth  are  earthen,  and,  be- 
ing earthen  goods,  are  ''earthen  ware,"  within 
the  meaning  of  the  Act  of  March  3, 1883,  §  6, 
schedule  B  (22  Stat  488,  489),  and  are  duti- 
able at  65  per  cent  ad  valorem.  Bossman  v. 
ffedden,  817 

14.  Laces  siade  by  machinery  out  of  linen 
thread,  and  known  as  "  torchons,"  are  duti- 
able under  U.  S.  Rev.  Stat  §  2504,  schedule  C, 
at  40  per  cent  ad  valorem,  Meyer/ieim  v.  i206- 
ertson,  559 

15.  Elastic  webbing  known  as  goring,  com- 
posed of  worsted  and  indiarubber,  is  dutiable 
under  the  Act  of  Congress  of  March  3, 1883, 
at  80  cents  a  poupd,  and,  in  addition,  50  per 
cent  ad  valorem;  and  webbing  composed  of 
cotton,  sOk,  and  indiarubber,  is  dutiable  at  35 
per  cent  ad  valorem,    Bobertson  v.  Salomon, 

660 

16.  Dental  rubber,  which  is  oomi>06ed  of 
crude  rubber  torn  up  and  shredded  into  a  state 
of  pulp  with  sulphur  and  coloring  matter 
added,  being  rendemi  elastic  but  not  vulcan- 
ized by  heat,  the  mass  being  rolled  into  sheets, 
cut  into  proper  sizes,  and  racked  with  linen  to 

Srevent  the  pieces  from  sticking  together,  is 
ntiable  at  25  per  cent  ad  valorem  under  U.  8. 
Rev.  Stat.  §  2502,  schedule  N,  as  re-enacted 
March  8, 1883,  as  "  articles  composed  of  in- 
diarubber, not  specially  enumerated,"  and  is 
not  on  the  free  list  as  crude  rubber,  or  duti- 
able at  20  per  cent  ad  valorem  as  a  partially 
manufactured  nonenumerated  article.  Junge 
T.  Hedden.  958 

17.  Painted  window  glass  consisting  of 
pieces  of  variously  colored  glass  cut  into  irreg- 
ular shapes  and  fastened  together  by  strips  of 
lead,  the  paintings  thereon  executed  by  artists 
of  superior  merit  and  representing  biblical  sub- 
lects  and  characters,  imported  in  fragments  to 
be  put  together  in  the  form  of  windows  for  the 
use  of  a  convent,  are  dutiable  at  45  per  cent, 
under  the  Tariff  Act  of  Oct  1,  1890,  ^  122,  as 
stained  or  painted  window  ^lass,  and  are  not 
exempt  from  duty  as  paintings  imported  for 
the  use  of  a  religious  society  and  not  intended 
for  sale.     United  States  v.  Perry^  890 

18.  The  term  "  iron  ore,"  as  used  in  the  Tar- 
iff Act  of  March  8, 1888,  means  the  ore  in  its 
natural  state  in  respect  to  moisture;  and  in  as- 
certaining the  amount  of  duty  per  ton,  no  de- 
duction is  to  be  made  from  the  wcdght  of  iron 
ore  when  iniported,  because  of  its  containing 
moisture.    JSamshate  v.  Cadwalader,         698 

19.  The  weight  of  iron  ore  as  ascertained  and 
recorded  by  the  government  weigher,  when 
weighed  by  him  out  of  the  vessel,  is  the  cor- 
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rect  weight  for  the  purpose  of  impostog 

on  the  duty  of  75  cents  per  ton,  in  tbe 

of  a  contrary  provision  in  the  statute^        M. 

Protest. 

20.  A  protest  against  the  payment  of  fOe^ 
duties  is  sufficient  if  it  is  so  distinct  and  tptafjc 
as  to  appraise  the  collector  of  tbe  nature  oC  the 
objection  made  to  the  duty  imposed.  Ikinat 
V.  Miller, 

Reappraisemeiit. 

21.  Where  a  reappraisement  of  goods 
ported  is  properly  conducted,  it  is 
Earnshato  v.  United  States, 

22.  Where  tbe  importer  neglected  to  appnr 
on  the  adjourned  day  fixed  for  reappftiscaMt 
of  goods,  after  having  been  dulv  notilicd  of  tte 
day  by  letter  and  telegram  which  readied  fai» 
clerk  in  his  absence,  or  to  request  a  fnrtbff 
postponement,  and  allowed  the  bearing  to  tak» 
place  by  default,  tbe  reappraisemeot  sad  !■- 
posing  additional  duties  were  valid.  M 

138.  Notice  to  an  importer  of  tbe  reapfniK- 
ment  of  goods  imported,  given  to  bim  by  let- 
ter and  telegram,  is  sufficKDt  if  tlie  nodoe  la 
actually  received  by  him.  M. 

EJECTMENT.    See  also  Nkw  Tbiai^  1,  & 

Where  both  parties  claim  under  a  ooomas 
source  of  title,  neither  party  can  so  back  ef 
the  common  source  to  impeach  for  forgery  tht 
deed  which  conveys  the  land  to  tbe  pecaoa  whs 
is  the  common  source  of  title.    Ow  t.  Hart, 

Ta 

ELECTION  OF  REMEDIES.    See  Ao^ 

TiON  OB  Burr,  1. 

ELECTORS. 

1.  The  appointment  and  mode  of  appntst 
ment  of  electors  belong  exclusiveiy  io  tkr 
States,  under  the  ConstitutioD  cf  tlit  IMtod 
States.    ^ePherson  t.  mocker,  9m 

2.  The  Federal  Constitotion  does  Bot  b»> 
vide  that  the  appointment  of  electors  ahaiTte 
by  popular  vote,  or  that  the  dectors  aksU  ba 
voted  for  upon  a  general  tlc^Let,  or  tbat  tte^ 
majority  of  those  who  exercise  Ifae  etodivs 
franchise  can  alone  choose  the  electoca.  It 
recognizes  that  the  people  act  through  iMr 
reprjraentatives  in  the  Legislature*  andMaw  ji 
to  the  Legislature  exclusively  tc»  defias  tte^ 
method  of  effecting  the  objed         •  A. 

8.  The  right  of  a  citizen  to  vote  for  all  the 
presidential  electors  from  his  State,  existi^st 
the  time  when  U.  S.  Oonst.  14th  amend,,  wm 
adopted,  is  not  protected  by  that  smiiiilmwi 
so  as  to  prevent  the  L^slature  from  ptothUsf 
for  the  choice  of  electors  by  districC  l£ 

4.  The  invalidity  of  aproyision  in  tke  IGc^ 
igan  statute  as  to  presidential  electors^  wUcb 
fixes  the  day  for  their  meeting  at  a  cfifl^nA 
time  from  that  fixed  by  Conmas,  does  aot  af- 
fect the  validity  of  the  remainder  of  tte  AeL 


ELECTRICAL  USES    AND 

ANCES.     See    also    OamwmimomA^ 
Law,  9;  Contracts.  19. 

1.  The  right  conferred  upoo  electrical  earn- 
panics  by  the  laws  ot  New  York«  wbick  pro- 

14S.  144. 144.  I4t  U.S. 
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-ride  that  the  public  use  of  highways  shall  not 
~t>6  iDoommoaed,  and  that  pennisslon  from 
manicipal  authoriUes  must  be  obtaioed,  is  uot 
.«D  absolute  right,  but  a  qualified  right  to  coo- 
-struct  their  liues  and  operate  them  so  as  uot  to 
interfere  with  the  public  easements  or  the  pri- 
vate rights  of  prior  grantees.  New  York,  New 
York  BUe,  Lines  Co,  v.  Squire,  666 

2.  The  New  York  law  of  1885  authorizing 
•cities  to  appoint  a  board  of  commissioners  of 
-^ectrical  subways,  and  requiring  any  company 
operating  or  intending  to  operate  electrical  con- 
ductors m  any  such  mty  to  obtain  the  approval 
by  said  board  of  the  plan  of  construction  pro- 
posed by  such  compuiy,  before  any  conduits 
abaU  be  constructed  by  it  for  such  purpose, 
and  the  amendment  of  May  29,  1886,  are  ap- 
plicable to  a  company  previously  incorporated 
«Dd  having  a  contract  with  the  city  giving  per- 
mission to  lay  conduits  in  the  streets.  id. 

XIjEVATOR.    8ee'CoMMBB0B,5;  Oonbti- 
TunoKAX  Law,  8-5, 10. 

OBMBLEMENTS.    Bee  Cbofs. 

SMINENT  DOMAIN.    Bee  also  OOkFis- 
CATION,  4;  Damages,  8. 

1.  Where  lands  are  condemned  for  the  use 
of  the  government,  the  United  States  dis- 
charges  its  whole  duty  to  the  owners  by  paying 
the  amount  awarded  by  the  commissioners  into 
court  pursuant  to  its  order;  and  if  there  beany 
•error  in  the  distribution  of  the  same  it  is  not 
chargeable  to  the  government  United  States 
T.  Ihinnington,  996 

2.  The  mere  location  of  harbor  lines  by  com- 
mkusioners  in  accord  with  Wash.  Const  art 
15,  providing  for  a  reservation  bv  the  State  of 
a  strip  between  harbor  lines  and  line  of  ordi- 
nary high  tide,  does  not  take  or  injure  any 
property  of  a  riparian  owner,  although  the 
inner  line  crosses  the  outer  end  of  his  wharf, 
aince  his  rights  therein  remain  the  same  as 
before.     Teder  v.  Harbor  Line  Comn,      1119 

3.  A  railroad  company  under  a  grant  of  a 
right  of  way  only  cannot  acquire  by  the  rec- 
lamation from  the  waters  of  a  navigable  lake 
of  the  land  upon  which  its  tracks  are  laid,  or 
by  the  construction  of  its  road  and  works  con- 
nected therewith,  an  absolute  fee  in  the  tract 
reclaimed,  nor  a  consequent  right  to  dispose  of 
the  same  to  other  parties  or  to  use  it  for  any 
other  purpose  than  the  construction  and  opera- 
tion of  the  railroad  thereon,  nor  any  rights  as 
A  riparian  owner  to  reclaim  still  further  lands 
from  the  waters  of  the  lake  for  its  use,  or  the 
construction  of  piers,  docks,  and  wharves  in 
the  furtherance  of  its  business.  lUinoit  0,  R, 
Co.  V.  lUinoie,  1018 

EQUITY. 

1.  The  remedy  at  law,  in  order  to  exclude 
equity,  under  U.  8.  Rev.  Stat  §  728,  must  be 
as  practical  and  as  efficient  to  the  ends  of  jus- 
tice and  its  proinpt  administration  as  the  rem- 
edy in  equi^.     lyler  v.  Satage,  82 

2.  A  case  in  which  there  are,  as  ingredients 
to  support  the  iurisdiction  of  equity,  discov- 
ery, account,   fraud,  misrepresentaUon,  and 


concealment,  is  within  the    Jnrisdiction    of 
equity.  M, 

8.  If  a  plain  defect  of  Iurisdiction  appears 
at  the  hearing  or  on  appeal,  a  court  of  equity 
will  not  make  a  decree.  Id, 

4.  A  court  of  equity  will  not  order  an  in- 
strument to  be  delivered  up  and  canceled  for 
ill^ality  appearing  on  its  face.  8t  Lome,  V. 
itT.  M.  A   Co.  V.  Terre  HauU  db  L  R.  Go, 

•  748 

5.  In  a  dispute  about  title,  where  the  plain- 
tiff has  a  full,  adequate,  and  complete  remedy 
at  law,  the  case  is  not  one  for  the  jurisdiction 
of  a  court  of  equity.    Laeaeeagne  v.  Chapuis^ 

ESTOPPEL.    Bee  ahK>  Trial,  14. 

1.  The  estoppel  which  prevents  a  tenant 
who  has  acquired  possession  as  such  from 
claiming,  title  adversely  to  his  landlord  does 
not  depend  on  the  validity  of  his  landlord's 
title.     Goodey.  Gaines,  654 

2.  One  who  gives  a  mortgage  to  secure  his 
bond  for  a  certain  sum  as  collateral  security 
for  9J1J  debts  to  the  mortgagee,  and  afterwards 
authorizes  him  to  assign  it  to  a  third  party  by 
an  unconditional  and  absolute  assignment  as 
security  for  other  debts  and  further  loans  of 
money  to  the  mortgagee,  is  estopped  to  deny 
its  validity  in  the  hands  of  the  assignee  as  se- 
curity for  such  debts  and  loans.  Matthews  v. 
Warner,  782 

8.  Where  one  whose  land  was  sold  under 
the  Confiscation  Act  subsequently  and  before 
the  proclamation  of  amnesty  and  pardon  by  the 
President  conveyed  the  same  with  covenants  of 
seisin  and  warranty,  and  afterwards  received 
such  pardon  and  amnesty,  he  and  his  heirs 
are  estopped  by  such  covenants  from  claiming 
title  to  the  land  as  i^inst  such  grantee,  his 
heirs,  and  assigns.    Jenkins  v.  CoUard,      812 

4.  One  who  has  obtained  loans  from  a  com- 

gany  on  deeds  of  trust,  to  use  in  building  on 
is  lots,  and,  becoming  embarrassed,  makes  a 
deed  absolute  in  form  to  its  agent,  to  whom 
the  company  in  eood  faith  makes  further  loans 
on  other  deeds  oi  trust,  relying  on  the  record 
title,  not  knowing  that  the  deed  was  made  for 
its  own  security  merely,^<!annot  deny  the  va- 
lidity of  the  deeds  of  trust  given  to  the  com- 
pany by  its  agent    BaUoeh  t.  Hooper,      1008 

EVIDENCE.    See  also  Ajliens,  9. 

Jadieial  aotiee* 

1.  Words  of  common  speech  used  in  tariff 
statutes  are  within  the  iudicial  knowledge, 
and  their  interpretation  is  a  matter  of  law. 
Toplite  V.  Hedden,  961 

2.  The  public  proclamation  of  pardon  and 
amnesty  made  by  the  President  Dec.  25,  1868, 
has  the  force  of  public  law,  of  which  all  courts 
are  bound  to  take  notice,  whether  specially 
called  to  their  attention  or  not  Jenkins  v. 
OoUard,  812 

Burden  of  proof* 

8.  In  an  action  bv  a  creditor  ci  a  oorpor*- 
tion  to  compel  stockholders  to  pay  the  amounts 
unpaid  on  their  subscription!  to  stock,  where 
the  assessments  or  caHs  on  the  minntea  of  the 
corporation  do  not  show  thai  the  atock  was 
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folly  paid  for,  it  devolves  on  defendants  to 
show  what,  if  any,  further  payments  were 
made.     (Jamden  v.  Stuart,  868 

4.  An  importer  who  brings  a  suit  to  recover 
back  duties  as  excessive  has  the  burden  of 
proving  that  the  interpretation  which  he  con- 
tends for,  of  a  term  in  the  statute,  is  the  true 
one  as  used  among  commercial  men.  Earn- 
thaw  V.  OadtDolader,  098 

6.  The  burden  of  showins^  that  a  deed  of  a 
debtor's  real  property  is  void  as  to  creditors  is 
upon  the  attacking  creditor;  but  where  the 
fraudulent  intent  on  the  grantor's  part  is  made 
out  and  the  circumstances  are  suspicious,  the 
ffrantee  must  show  that  he  has  paid  value;  and 
If  he  does«  it  must  then  appear  that  he  had 
notice  of  the  fraud.     Crawford  v.  Neal,       553 

Docaments* 

6.  An  original  instrument  which  is  perfect 
upon  its  face  is  not  made  inadmissible  in  evi- 
dence by  the  fact  that  the  record  of  such  in- 
strument has  omitted  the  ofQcial  seal  of  the 
nouury.    Smith  y.  Oale,  521 

7.  Where  a  certified  copy  of  copyright  has 
been  filed  as  proof,  and  lost,  the  court  may 
grant  an  order  to  file  another  certified  copy  in 
place  of  it.    Bdford  v.  Seribner,  514 

8.  The  certificate  of  the  librarian  of  Con- 
gress, that  two  copies  of  a  copyrighted  book 
were  received  by  mm  within  ten  days  after  the 
publication,  is  competent  evidence,  although 
the  certificate  is  not  under  seal.  Id. 

9.  Where  the  answer  of  defendant  admits 
the  actual  execution  and  delivery  of  instru- 
ments, but  denies  their  legal  effect,  such  in- 
struments may  be  given  in  evidence.  Smith 
V.  Gale,  621 

10.  A  copy  of  an  affidavit  served  upon  the 
plaintiff,  with  a  notice  of  motion  by  defend- 
ant, .who  made  use  of  the  affidavit  to  obtain  an 
order,  is  admissible  in  evidence  on  the  trial  in 
behalf  of  plaintiff  as  an  admission  by  defend- 
ant that  the  facts  stated  in  it  were  true.  iV'o- 
tional  Steamship  Co,  v.  Tugman,  68 

11.  A  letter  showing  that  the  dues  on  a  pol- 
icy of  life  insurance  were  paid  or  tendered  to 
the  company,  though  not  at  the  precise  time 
specified  in  the  policv,  is  admissible  in  an  ac- 
tion on  the  policy.  Hartford  L,  d  A,  Ins,  Co, 
V.  Unsell,  496 

12.  In  an  action  on  a  life  insurance  policy 
where  the  issue  was  whether  the  insured  was 
dead  or  not,  and  whether  a  dead  body  was  his 
or  that  of  another  person,  letters  written  bv 
the  latter  to  his  friends  immediately  before  his 
disappearance,  stating  that  he  intended  to  go 
with  the  insured  to  a  distant  part  of  the  coun- 
try, are  admissible  in  evidence  to  show  his  in- 
tention at  the  time.  Mutual  L.  Ins.  Co,  v. 
mUmon,  706 

18.  A  deed  cannot  be  excluded  from  evi- 
dence as  void  upon  the  ground  that  it  does  not 
sufficiently  describe  any  land,  if  the  land  con- 
veyed can  be  identified  by  extrinsic  evidence. 
Cox  V.  Hart,  741 

Parol  to  Ymry  writiii§f. 

14.  Where  a  Written  contract  contains  no 
guaranty,  parol  evidence  of  one  is  iPAdmissi- 
ble.     Van  WinkU  v.  Crowell,  880 
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15.  A  party  who  gives  In  evidenoe  a  writte* 
agreement  cannot  give  testimony  of  eooteBpiK 
raneous  oral  agreements  to  vvry  the  wnno 
agreement  or  to  add  to  or  alter  its  terms. whor 
he  does  not  seek  to  prove  any  addidooa]  agne- 
ment  or  any  consideration  for  the  same.  CW- 
ver  V.  Wilkinson,  €^ 

Opinions  and  eonelnsions. 

16.  The  condition  of  the  title  to 
sold  and  to  be  delivered,  under  a 
tract,  is  a  conclusion  of  law  to  be  drawn  from 
the  undisputed  facts  of  the  case;  abd  a  witse* 
cannot  testify  to  such  legal  conclusioo.     Tn 

WinkU -y,  (MneeU,  «♦ 

17.  In  an  action  to  recover  the  ptice  of  a 
crushing-mill  guaranteed  to  be  of  a  certim 
capacitv,  the  testimony  of  a  witoeas  sent  \if 
the  ma&er  to  superintend  its  erectioii  and  o^ 
serve  its  workings,  as  to  the  f nlfiUnaent  of  tfae 
guaranty,  given  from  books  kept  at  bis  saggei- 
tion,  by  the  purchaser's  officers,  whicb  shoved 
the  capacity  of  the  mill  as  observed  by  thr 
witness, — is  admissible.  Chateauffog  On  4 
I.  Co,  V.  Blake,  5)» 

Admissions  and  declaratioaa. 

18.  After  the  conspiracy  has  conoe  to  an  end, 
whether  by  success  or  by  failure,  the  sdali- 
sions  of  one  conspirator,  b^  way  of  nsmtm 
of  past  facts,  are  not  admissibie  in  erideac* 
against  the  others.    Loffon  v.  United  Staim. 

4» 

19.  The  admission  or  proof  that  tlie  i^datiDa 
of  debtor  and  creditor  existed  between  tw» 
parties  at  one  date  is  not  admiasioti  or  pnof 
that  months  thereafter  the  same  rdatioD  sod 
to  the  same  amount  subsisted.  Crat^  t.  Um 
Mut,  L,  Ins.  Co. 


20.  Evidence  of  what  wss  said  by  a  tkta 
agent  to  a  passenger  upon  the  purchase  of  kit 
ticket,  as  to  stop-over  privileges,  is  sdasmiblr 
for  the  plaintiff  in  an  acti  >n  by  him  agaisit 
the  railroad  companv  for  forcible  and  irolaw 
fill  ejection  from  the  train,  where  the  tickfi 
was  silent  as  to  such  privil^nes,  and  it  does  not 
appear  that  the  passenger  Knew  the  raks  of 
the  company  in  that  respect  Kern  Tork^  L 
B.  dbW,R.  Co.  V.  Winter,  Tl 

21.  Whenever  the  intention  of  a  persos  i» 
of  itself  a  distinct  and  material  fact  in  acksia 
of  circumstances,  it  may  be  proved  by  his 
contemporaneous  oral  or  written  dedaraikisi 
Mutual  L,  Ins,  Co.  v.  Hillmon, 


22.  Dying  declarations  are  admissible  oa  a 
trial  for  murder,  as  to  the  fact  of  the  booiicids 
and  the  person  by  whom  it  was  oommitted,  k 
favor  of  the  defendant  as  well  as  against  kin. 
if  made  by  the  party  injured,  under  a  sctne  of 
impending  death.    MaiUn  t.  Umtsd  SUtn, 


28.  Where  a  person  who  was  shot,  whds 
still  conscious,  wss  told  by  the  sttendJsg  ^■ 
sician  that  the  chances  were  all  against  kssL 
and  he  was  then  interrogated  as  to  wko  did 
the  shooting,  and  he  remled  that  lie  did  set 
know,  defendant  on  triaJ  for  the  hosakide  hm 
the  right,  on  the  examination  of  a  siisig 
who  testifies  to  the  djring  dedaratioQ,  to  sA 
whether  the  deceased  did  not  at  the  anas  tias 
sav  that  he  knew  that  defendant  did  aot  ihoot 
him.  K 

14«,  144, 144, 144  T  S. 
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S4.  Id  an  action  for  injuries  caused  by  a  ma- 
in e  alleged  to  be  negligently  constructed,  a 
jeequent  alteration  or  repair  of  the  machine 
tlie  defendant  is  not  competent  evidence  of 
^If^Dce  in  its  original  construction.  Co- 
ulna  dt  P.  S.  E,  Co,  v.  Hawthorne,         405 

35.  Id  a  suit  to  recover  a  deduction  from  a 
ity  on  iron  ore  for  moisture,  after  evidence  of 
aintiff  that  the  iron  ore  of  commerce  is 
iderstood  to  be  ore  without  water,  evidence 
I  the  part  of  the  defendant  that  the  iron  ores 
!  tbia  country  are  dealt  in,  in  the  United 
tales,  without  an  aUowance  for  moisture,  is 
roi>er.     EamsIiatDY,CadtDalader,  698 

^uJ&ciency* 

26.  Oral  proof  of  unpatented  devices  claimed 
>  be  anticipations  of  a  patent,  must  be  clear, 
Atisfactory,  and  bevond  a  reasonable  doubt. 
VasAburn  di  M.  iifg,  Co.  v.  Beat  'em  AH 
iarbed'  Wire  Co.  164 

27.  In  order  to  Justify  the  court  in  refusing 
o  enforce  a  family  settlement  between  a 
»rotber  and  his  sisters  upon  the  ground  that  it 
WBB  obtained  by  an  active  or  covert  misrepre- 
leDtation,  or  tbat  it  failed  to  express  the  real 
DteDt  of  the  parties,  the  testimony  should  es- 
tablish the  fact  clearly  and  satisfactorily. 
Chandler  v.  Pomeroy,  169 

28.  Where  all  or  nearly  all  the  written  testi- 
mony tended  to  corroborate  rather  than  to  im- 
peach an  agreement  of  settlement,  and  it  was 
only  by  resort  to  oral  evidence  of  facts  asserted 
by  one  party  and  denied  by  the  other  that  any 
doubt  whatever  was  thrown  upon  the  intent 
of  the  parties,  and  where  they  acted  with  delib- 
eration and  after  consultation  or  the  opportu- 
nity of  consulting  with  counsel, — the  court 
upheld  the  settlement  as  a  valid  one.  Id. 

EXECUTION.    See  CannNAi.  La.w,  5. 

EXECUTORS    AND  ADMINISTRA- 
TORS.    See  Coubts,  8;  Judgment,  6. 

EXTRADITION,    See  Abduction. 

FACTORS.    See  also  Bill  of  Lading. 

A  verbal  mortgage  or  pledge  of  goods  ac- 
companied by  a  delivery  is  good,  irrespective 
of  any  question  of  notice,  at  least  as  against 
the  consignee  to  receive  and  sell  the  goods, 
and  to  whom  they  are  shipped,  but  who  did 
not  sdvance  any  money  on  account  of  the  ship- 
ment.   Meane  v.  Bank  of  Randall,  1107 

FEDERAL  LAW.    See  Criminal  Law,  8. 

FEDERAL  QUESTION.     See  Coubts. 
10,14. 

FOOD. 

The  willful  omission  of  a  wholesale  dealer 
in  oleomargarine  to  keep  a  book  or  to  make 
monthly  returns  to  the  collector  of  internal 
revenue  showing  the  oleomargarine  received 
by  him  and  from  whom  received,  and  dis- 
posed of  by  him  and  to  whom,  as  required  by 
the  regulation  made  bv  the  commissioner  of 
interofu  revenue  with  the  approval  of  the  sec- 
xetaiy  of  the  treasury,— does  not  make  him 


liable  to  a  penalty  imposed  by  the  Oleomai'^a- 
rine  Act  of  Congress  of  Aug.  2,  1886,  g  18.  for 
refusal  to  do  "any  of  the  things  required  by 
law."     United  8tate$  v.  Eaton,  691 

FORFEITURE.    See  Admibaltt,  4. 

FRAUD. 

1.  The  suppression  of  a  material  fact  which 
a  party  is  bound  in  good  faith  to  disclose  i» 
equivalent  to  a  false  representation.  Tyler  v. 
Savage,  82 

2.  Where  a  debtor  transfers  to  one  of  hi8> 
creditors  his  mill  and  his  residence,  the  employ- 
ment of  the  former  by  the  latter  to  run  the 
mill  at  a  fixed  compensation  per  month  and 
the  use  of  the  residence,  does  not  necessarily 
render  the  transaction  fraudulent  in  fact. 
Crdviford  v.  Neal,  55^ 

8.  An  insolvent  debtor  may  prefer  a  cred- 
itor, even  though  the  latter  has  knowledge  of 
such  insolvency  and  the  effect  of  the  prefer- 
ence be  to  delay  his  other  creditors,  if  the- 
transaction  was  in  ^ood  faith,  and  made  with 
the  intention  of  paying  the  preferred  debt,  and 
without  any  secret  trust.  Id, 

4.  Where  the  effect  of  a  fraud  committed 
by  one  who  is  president  of  a  company  enured 
directly  to  his  personal  advantage,  he  is  liable 
personally  therefor.     I^ler  v.  Savage,  82 

OAS. 

A  grant  under  legislative  authority,  by  a. 
city,  of  an  exclusive  privilege  for  a  term  of 
years  of  supplying  the  city  and  its  people  wIUl 
gas,  does  not  prevent  the  city  from  erecting  it9 
own  gas  works  under  a  state  law  giving  it 
power  so  to  do.  Hamilton  Qadight  ob  C,  Co, 
V.  Hamilton,  968> 

GRAIN  ELEVATOR.    See  Commbbob^ 
6;  Constitutional  Law,  8-6, 10. 

GUARANTY.    See  Evidencb,  14. 

HABEAS  CORPUS. 

1.  The  court,  on  a  writ  of  habeas  corpus  in 
favor  of  a  prisoner  charged  with  an  offense 
under  laws  against  lotteries,  will  not  determine 
the  question  whether  a  certain  scheme  is  a  lot- 
tery, as  that  question  is  for  the  trial  court. 
Homer  v.  United  States,  268- 

2.  The  determination  of  a  district  judge 
in  issuing  a  warrant  under  U.  S.  Rev.  Stat 
g  1014,  for  the  removal  of  an  offender  to  the 
district  where  he  is  to  be  tried,  that  the  offense 
is  within  the.  jurisdiction  of  the  district  court 
of  the  United  States  for  that  district,  is  review- 
able by  habeas  corpus.  Horner  v.  United 
States,  126- 

3.  The  question  of  the  identity  of  an  offender 
is  a  question  of  fact,  which  the  United  Statea 
commissioner  has  full  jurisdiction  to  decide 
for  the  purpose  of  removal;  and  his  decision 
will  not  be  reviewed  on  habeas  corpus.       Id, 

4.  While  the  power  to  issue  writs  of  habeaa 
corpus  to  state  courts  which  are  proceeding  in 
disre^rd  of  rights  siecured  bv  the  Constitution 
and  Taws  of  the  United  States  may  exist, 
the  practice  of  exercising  such  power  before  the 
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euesdon  has  been  raised  or  determined  in  the 
state  court  is  one  which  ought  not  to  be  en- 
<»uraged.     (Jook  v.  Hart,  934 

6.  Where,  with  ample  opportunity  to  do  so, 
«n  accused  did  not  apply  fortbe  writ  of  habeas 
<«orpus  until  after  the  jury  had  been  sworn  and 
his  trial  begun  in  the  state  court,  the  Federal 
•court  should  not  interpose.  Id. 

HARBOR.    Bee  Eminent  Domain,  8. 


1.  The  derk  and  disbarrine  agent,  who  was 
«l80  a  member,  of  the  national  board  of  health, 
-cannot  recover  from  the  United  States  any 
compensation  for  bis  services  in  either  of  those 
capacities,  beyond  the  amounts  specially  ap- 
propriated by  Congress  for  such  purpose.  If 
those  appropriations  are  insuflacient,  his  appeal 
must   be   made  to  Congress.    Dunwoodyy. 

United  States,  2e9 

2.  The  national  board  of  health  had  no  au- 
thority to  incur  any  liability  to  be  paid  by  the 
government,  beyond  the  amounts  appropriat- 
ed by  Congress.  -W. 

HOMESTEAD.    See  Limitation  of  Ac- 
tions, 14. 

HOT  SPRINGS.    See  Public  Lands,  10. 

HOUSE    OF    REPRESENTATIVES. 

See  PAKIilAMKNTART  LaW. 

HUSBAND  AND  WIFE.    See  also  Ac- 
tion OR  Burr,  4. 

The  law  of  Tennessee  of  1879,  that  the 
tents  and  profits  of  the  property  of  a  married 
woman  shall  not  be  subject  to  the  debts  of  her 
husband,  is  valid  as  applied  to  a  judgment 
aeainst  the  husband  rendered  before  the  pas- 
sage of  the  Act.  Such  Act  did  not  infrinee 
sny  vested  right  of  the  husband  or  of  his  credi- 
tors.   Neilsan  v.  Kilgore,  786 

IMPROVEinSNTS. 

1.  Where  possessors  of  land  claim  title  in 
good  faith  under  the  awards  of  a  commission 
and  pay  the  government  for  the  same  and  ob- 
tain patents  therefor,  while  obliged  to  surren- 
der the  land  to  one  having  a  superior  title, 
they  are  entitled  on  an  accounting  to  the 
amount  paid  to  the  government  for  the  land, 
«nd  are  not  chargeable  with  increased  rent  by 
reason  of  improvements  put  thereon  by  them, 
and  are  to  be  credited  with  the  value  of  such 
improvements.     Goodey.  Qaine$,  654 

2.  Under  the  statutes  of  Texas  making  pro- 
Tision  for  an  allowance  for  improvements  in 
actions  to  tiy  title  to  land,  if  the  plaintiff  who 
recovers  does  not  within  the  time  required  pay 
the  defendant  compensation  for  his  improve- 
ments, the  latter  may.  within  the  time  pre- 
scribed, pay  to  the  plaintiff  the  value  of  the 
land  vrithout  the  improvements  and  retain  the 
same,  and  if  defendant  does  not  elect  to  take 
the  land  at  such  value,  the  plaintiff  will  re- 
cover the  land  without  paying  for  the  im- 
provements.    Gw  T.  Hart,  741 

U68 


INDIANS.    See  also  Coubtb,  11;  linii. 
TioN  OP  AcnoHS,  2. 

The  permission  of  the  Presideot  of  tfee  CbIm 
States  to  a  deed  of  lands  conveyed  ^  tketiWT 
of  Prairie  du  Chien,  re<iuired  to  be  given  IB  onfe 
to  make  the  deed  valid,  may  be  gives  ftirt» 
years  after  the  execution  of  thedeed,iad3 
given  then  makes  the  title  perfect  vkici  W 
fore  then  had  been  imperfect,  altkm^te 
grantee  has  died  in  the  mean  time.  pcoviU 
that  no  third  parties  have  in  themeaa  tine  it 
gaily  acquired  an  interest  in  the  kadi  A^ 
eringy.  Lomax,  W 

INDICTMENT. 

Where  two  or  more  indictmenti  an  imi 
against  a  person  for  the  same  act  or  far  tw 
or  more  acts  connected  together,  theeoataif 
order  them  to  be  consoUdated.  Ltgmi 
United  States,  ^ 

INJUNCTION. 

1.  Where  a  party  has  no  ade^oiis  nrntif 
at  law  for  the  protection  of  his  ngbti^  t  cod 
of  equity  will  not  refuse  to  restrua  taotte 
from  interfering  with  such  rights.  ^^^ 
TeUg.  Co.  v.  Harrison,  71 

2.  An  injunction  will  not  be  graBt«.«i 
gene/al  rule,  to  take  property  out  of  tkep» 
session  of  one  party  and  put  it  into  tkst  or  m 
other  whose  title  has  not  been  esTiHiifcwt  ^ 
law.    Laeassagne  v.  Ohapuis,  ■ 

nrSOLVENCT.  See  also  AiiiBun 
Claims;  Comtbactb,  18;  CoBPOi4n» 
8»4. 


1.  The  Insolvency  law  of  .      « 

not  unconstitutionaL    ArflarT  fiMf.  K 

3.  The  repeal  of  the  bankruptcy  AAif » 
United  States  removed  an  obetadetotieofiP 
tion  of  the  insolvency  laws  of  lUtmA^tA 
and  did  not  render  necesiarj  thrir  iwsij 
ment.  * 

8.  A  provision  of  the  insolvent  liwcCi 
State,  that  all  conveyances,  by  ^^g^P^i 
ence,  of  any  projictty  within  iti  «»«■• 
by  a  citizen  of  the  State,  heme  iaaow^*; 
withhi  four  months  before  the  comBWWgjff 
of  proceedings  in  insolveocr,  ahall  be  f*  » 
a  usual  and  valid exerdse of  thepgg'** 
Stste  over  property  within  its  ijjpjj** 
to  all  such  conveyances  made  ■w*'^*?* 
age  of  the  law.  whether  to  its  own  eW^ 
to  citizens  of  other  Staten    Btsmm  v.  ^ 

INSURANCE. 

1.  Wagering  contracts  ta  tasorssflt  *  * 
valid.     Orottit  v.  UnianMMJL  Lhtik  ^ 

2.  Where  a  policy  of  life  insorance  i^ •* 
death  of  the  assured,  Wf^to  »i»«»,JJ; 
iherein  as  a  creditor  if  Bvtag,  tt,»5^*|: 
the  representaUves  of  ***«  •■w^^yStLL 
itor  must  prove  the  amoimt  of  hisdriOi*^ 
to  recover  on  the  policy;  iwitber  «^  «2 .' 
the  policv  nor  the  statement  in  tie  p«» . 
death  that  he  is  a  creditor  is  soflcM.     * 

8,  Any  amement,  dedarattoa,  qr  »**^ 
■ctloii,  on^  part  of  an  iasnraaes  oi^ 

14t.  144, 14*.  Il«  r ' 
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-ride  that  the  public  use  of  highways  sball  not 
"be  iDCommoaed,  and  tliat  permission  from 
municipal  authoriUes  must  be  obtained,  is  not 
.an  absolute  right,  but  a  qualiiled  right  to  con- 
•atruct  their  lines  and  operate  them  so  as  not  to 
interfere  with  the  public  easements  or  the  pri- 
▼ate  rights  of  prior  grantees.  New  Jerk,  New 
York  &ee.  Lines  Co,  ▼.  Squire,  666 

2.  The  New  York  law  of  1885  authorizing 
•cities  to  appoint  a  board  of  commissioners  of 
-electrical  subways,  and  requiring  any  company 
operating  or  intending  to  operate  electrical  con- 
ductors m  any  such  mty  to  obtain  the  approval 
by  said  board  of  the  plan  of  construction  pro- 
posed by  such  company,  before  any  conduits 
shall  be  constructed  by  it  for  such  purpose, 
and  the  amendment  of  Mav  29, 1886,  are  ap- 
plicable to  a  company  previously  incorporated 
and  having  a  contract  with  the  city  giving  per* 
tnission  to  lay  conduits  in  the  streets.  id. 

^LEVATOR.    See'CoMMEB0B,6;  CklNBTi- 
TTiTiONAL  Law,  8-5, 10. 

ISMBLEMENTS.    See  Crops. 

EMINENT  DOMAIN.    Bee  also  OOkFis- 
CATION,  4;  Damagbs,  8. 

1.  Where  lands  are  condemned  for  the  use 
of  the  government,  the  United  States  dis* 
charges  its  whole  duty  to  the  owners  by  paying 
the  amount  awarded  by  the  commissioners  into 
court  pursuant  to  its  order;  and  if  there  be  any 
error  in  the  distribution  of  the  same  it  is  not 
chargeable  to  the  government  United  Btntee 
T.  Jhinningtan,  996 

2.  The  mere  location  of  harbor  lines  by  com- 
missioners in  accord  with  Wash.  Const  art 
15,  providing  for  a  reservation  bv  the  State  of 
a  strip  between  harbor  lines  and  line  of  ordi- 
nary high  tide,  does  not  take  or  injure  any 
property  of  a  riparian  owner,  although  the 
inner  line  crosses  the  outer  end  of  his  wharf, 
aince  his  rights  therein  remain  the  same  as 
before.     Tesler  v.  Harbor  Line  Oomn.      1119 

8.  A  railroad  company  under  a  grant  of  a 
right  of  way  only  cannot  acquire  by  the  rec- 
lamation from  the  waters  of  a  navigable  lake 
of  the  land  upon  which  its  tracks  are  laid,  or 
by  the  construction  of  its  road  and  works  con- 
nected therewith,  an  absolute  fee  in  the  tract 
reclaimed,  nor  a  consequent  right  to  dispose  of 
the  same  to  other  parties  or  to  use  it  for  any 
other  purpose  than  the  construction  and  opera- 
tion of  the  railroad  thereon,  nor  any  rights  as 
A  riparian  owner  to  reclaim  still  further  lands 
from  the  waters  of  the  lake  for  its  use,  or  the 
construction  of  piers,  docks,  and  wharves  in 
the  furtherance  of  its  business.  lUinaii  0,  B, 
Co.  V.  lUinois,  1018 

EQUITY. 

1.  The  remedy  at  law,  in  order  to  exclude 
equity,  under  U.  S.  Rev.  Stat.  §  728,  must  be 
as  practical  and  as  efficient  to  the  ends  of  jus- 
tice and  its  prompt  administration  as  the  rem- 
edy in  equity,     tyler  v.  Satage,  82 

2.  A  case  in  which  there  are,  as  ingredients 
10  support  the  iurisdiction  of  equity,  discov- 
ery, account,   fraud,  misrepresentaUon,  and| 


concealment,  is  within  the    jarisdiction    of 
equity.  M, 

8.  If  a  plain  defect  of  Iurisdiction  appears 
at  the  heaiing  or  on  appeal,  a  court  of  equity 
will  not  make  a  decree.  Id, 

4.  A  court  of  equity  will  not  order  an  in- 
strument to  be  delivered  up  and  canceled  for 
ill^ality  appearing  on  its  face.  8t.  Louie,  F. 
diT,  It  B.   Co.  V.  Terre  Haute  db  L  R.  Co. 
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6.  In  a  dispute  about  title,  where  the  plain- 
tiff has  a  full,  adequate,  and  complete  remedy 
at  law,  the  case  is  not  one  for  the  jurisdiction 
of  a  court  of  equity.    Laeassagne  v.  Cliapuie^ 

ESTOPPEL.    See  also  Trial,  14. 

1.  The  estoppel  which  prevents  a  tenant 
who  has  acquired  possession  as  such  from 
claiming,  title  adverselv  to  his  landlord  does 
not  depend  on  the  validity  of  his  landlord's 
tiUe.     GoodeY.  Gaines,  654 

2.  One  who  gives  a  mortgage  to  secure  his 
bond  for  a  certain  sum  as  collateral  security 
for  an]^  debts  to  the  mort^gee,  and  afterwards 
authorizes  him  to  assign  it  to  a  third  party  by 
an  unconditional  and  absolute  assignment  as 
security  for  other  debts  and  further  loans  of 
money  to  the  mortgagee,  is  estopped  to  deny 
its  validity  in  the  hands  of  the  assignee  as  se- 
curity for  such  debts  and  loans.  matt?ietDS  v. 
Wanier,  782 

8.  Where  one  whose  land  was  sold  under 
the  Confiscation  Act  subsequently  and  before 
the  proclamation  of  amnesty  and  pardon  by  the 
President  conveyed  the  same  with  covenants  of 
seisin  and  warranty,  and  afterwards  received 
such  pardon  and  amnesty,  he  and  his  heirs 
are  estopped  by  such  covenants  from  claiming 
title  to  the  land  as  aeainst  such  grantee,  his 
heirs,  and  assigns.    Jenkins  v.  CoUard,      812 

4.  One  who  has  obtained  loans  from  a  com- 
pany on  deeds  of  trust,  to  use  in  building  on 
his  lots,  and,  becoming  embarrassed,  makes  a 
deed  absolute  in  form  to  its  agent,  to  whom 
the  company  in  eood  faith  makes  further  loans 
on  other  deeds  oi  trust,  relying  on  the  record 
title,  not  knowing  that  the  deed  was  made  for 
its  own  security  merely ,^-cannot  deny  the  va- 
lidity of  the  deeds  of  trust  given  to  the  com- 
pany by  its  agent    BaUoeh  v.  Hooper,      1008 

EVIDENCE.    See  also  Ajliens,  9. 

Jadieial  notice. 

1.  Words  of  common  speech  used  in  tariff 
statutes  are  within  the  iudicial  knowledge, 
and  their  interpretation  is  a  matter  of  law. 
Toplit9  V.  Hedden,  061 

2.  The  public  proclamation  of  pardon  and 
amnesty  made  by  the  President  Dec.  25,  1868, 
has  the  force  of  public  law,  of  which  all  courts 
are  bound  to  take  notice,  whether  specially 
caUed  to  their  attention  or  not.  Jenkins  v. 
OoUard,  812 

Burden  of  proof. 

8.  In  an  action  bv  a  creditor  ci  a  corpora- 
tion to  compel  stockholders  to  pay  the  amounts 
unpidd  on  their  subscriptiona  to  stock,  where 
the  assessments  or  caHs  on  the  minatea  of  the 
corporation  do  not  show  thai  the  atock  was 
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Uff  are  not  affected  by  tbe  decree.    Laeanagne 
▼.  Cftapuiit  868 

9.  Whatever  binds  or  forecloses  a  trustee 
for  bondholders  who  is  a  party  to  a  foreclosure 
binds  and  forecloses  the  bondholders,  hi  the 
absence  of  fraud  or  bad  faith,  although  they 
are  not  parties  to '  the  suit.  Kent  v.  Lake 
BuperiarShip  Canal  R.  ALCo.  852 

10.  In  Wisconsin  the  decision  of  the  state 
supreme  court  upon  a  demurrer  is  conclusive 
upon  the  questions  legitimately  involved,  and 
is'rei  judicata  in  that  case.  XfoHhem  P.  /?. 
Co,  v.  ElUi,  504 

11.  Errors  cannot  be  availed  of  by  motion 
In  arrest  of  Judgment,  unless  appearing  on  the 
face  of  the  record.    Brown  t.  McusachusetU, 

546 

12.  If  it  appear  that  the  parties  really  in  in- 
terest are  content  that  a  decree  shall  stand,  it 
should  not  be  set  aside  at  the  suit  of  one  who 
oouid  notjpossibly  obtain  a  benefit  from  such 
action,    foster  v.  Manafldd,  C,  db  L,  Jf.  B.  Co. 

809 

18.  Where  the  Court  of  Appeals  of  Maryland 
refused  to  enforce  a  Judgment  recovered  in 
Kew  York  against  the  officers  of  a  corporation 
by  a  creditor  thereof,  for  maldng  a  false  cer- 
tificate of  the  amount  of  its  capital  stock  paid 
In,  under  a  law  of  that  State  making  such  offi- 
cers liable  bv  reason  of  such  false  certificate  for 
the  debts  of 'the  corporation,  which  refusal  was 
upon  the  ground  that  the  Judgment  was  not 
one  which  the  court  was  bound  to  enforce,  it 
denied  to  the  Judgment  the  full  faith,  credit, 
and  efTect  to  which  it  was  entitled  under  the 
Constitution  and  laws  of  the  United  States. 
Huntington  v.  AttriU,  1128 

14.  The  objecdon  that  the  United  States 
circuit  court  had  not  Jurisdiction  of  a  suit  on 
account  of  the  citizenship  of  the  parties  can- 
not be  raised  and  adjudicated  in  a  subsequent 
suit,  if  by  the  record  in  the  former  suit  there 
appeared  to  be  Jurisdiction.  Laeauagne  v. 
Ohapuie,  868 

JUDICIALl  NOTICE.     See  Eyidenob, 
1,2. 


for  cash  to  tbe  highest  bidder,  and 
to  a  master  to  ascertain  tbe  aaa^s.  and  < 
him  after  the  confirmation  of  his  repoat 
make  the  sale  after  giving  tbe  mmstlwadet,  ii 
was  not  necessary  to  delay  the  nle  mtil  eici; 
claim  arising  since  the  commenoeBBeBt  of  At 
suit  had  been  passed  to  final  jodpam^  wbut 
ample  provision  was  nuule  m  oe  atdtaa  1m 
the  righU  of  all  creditors.  Jl 


fsarrivBi 


JUDICIAL  SALE. 

1.  At  a  public  Judicial  sale  made  by  a  spe- 
cial master  under  the  directions  of  a  court  of 
chancery,  either  party  may  bid  without  leave 
given  by  the  court  PewAie  Min,  Co,  v.  Ma- 
awi,  '^ 

2.  An  officer  having  charge  of  a  Judicial 
sale  of  property  of  much  value  at  the  end  of  a 
prolong^  litigation  is  not  obliged  at  the  last 
moment,  in  response  to  a  despatch  from  a 
stranger,  to  postpone  the  sale.  Id, 

8.  A  Judicial  sale  will  not  be  set  aside  for 
mere  inadequacy  of  price,  unless  so  great  as  to 
shock  the  conscience.  Id, 

4.  A  master's  sale  made  at  a  time  of  severe 
financial  depression  will  not  necessarily  be  set 
aside  for  that  leason;  and  when  the  sale  is 
made  at  the  end  of  a  long  litigation,  the  court 
will  not  disturb  it  for  any  light  or  technical 
reason.  -W. 

5.  Where  a  decree  directed  that  all  the  assets 
of  a  mining  company  be  sold  at  public  vendue 

1170 


JURISDICTION.    See 

INO,  4,6. 

LACHES.    See  IdDOTATioir  am 


LANDLORD  AND  TENANT.  Sat  U 

TOPPEL,  1. 

LEASE.   SeeCoHTBACiq,?,  tO;TTinBMW> 
8-10. 

LICENSE.    See  also  Ccmoibbob,  8l  4;  Ft^ 

TSNTB,  25,  26. 

A  dtixen  doing  a  general 
place  of  his  domicQ  cannot  ea 
his  share  of  the  burdena  of  m 
ment  because  tbe  amoont  of  hte 
at  by  reference  to  his  profita. 
Countif  Taxing  Diti. 

LIMITATION  OF  ACTIOHR. 

1.  When  tbe  government  hat  a  ^SsnA  . 
niary  interest  in  the  sal^Ject  matter  of  the 
gation,  the  defenses  of  stale  ckdiB  awl  lai 
cannot  be  set  up  as  a  Imt.    Bam  iWrv  SCt 
A.  Co,  V.  Vniied  Btatei.  tU 

2.  That  plaintiflb  are  membecs  of  an 
nation  is  not  a  sufficient  iixcnari  for 
FeUx  V.  Patrick,  » 

8.  Laches  la  not,  like  limitation,  • 
ter  of  time,  but  principally  a  que 
ineouity  of  permitting  the  daina  to 
an  inequity  founded  upon  some  c 
condition  or  relations  of  the  property 
parties.    Oaltiker  v.  OadwcU, 

4.  A  bill  to  vacate  an  aUmd 
isalo  made  more  than  ten  yean  Def< 
presumption  of  lacbea.    FmlerT, 
V.dL,M.S.  Ok 


5.  Mere  silence  Is  not  aufflcieot 
of  fraud  to  prevent  the  mnniog  of  the 
of  Limitations,  where  tbe  facta  ol  the 
can  be  easily  ascertained  1^  Inqoiiy 
Patrick, 


T 


6.  Where  there  Is  actual  trand 
ment,  greater  liberaUtj  in  regavd  to  the 
of  time  is  allowed  than  in  cases  of 
ive  fraud,  in  the  dealing  1^  a 
subject  of  the  trust  throoxh  aa 
person,  for  the  acquisition  <2  the 
mond  V.  Eopkim, 

7.  Where  tbe  main  diarge  of  fkaad 
in  an  allied  conspiracy  to  obtain  the 
ty  for  less  than  it  waa  wofth,  if  allttt 
stancea  relied  on  to  snatain  it  i 
known  to  tbe  plaintlffa,  or  they 
able  with  audi  knowlediKe,  then 
of  nineteen  yeaia  tbe  aiut  la  too 

8.  In  all  cases  where 
made  ottt»  but  the  impotatioii 

i4t,  144, 144. 14t 
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>cture,  after  the  seal  of  death  has  closed  the 
pB  of  those  whose  character  is  involved,  and 
ipse  of  time  has  impaired  the  recollection  of 
ransactions  and  obscured  their  details,  the 
welfare  of  society  demands  the  rigid  enforce- 
oent  of  the  rule  of  diligence.  Id, 

9 .  Tbe  rule  at  to  laches  is  peculiarly  applica- 
>le  where  the  difficulty  of  doing  entire  justice 
irises  through  the  death  of  the  principal  par- 
icipants  in  tbe  transactions  complained  of,  or 
7f  t  be  ^tness  or  witnesses,  or  by  reason  of  the 
original  transactions  having  become  so  ob- 
scured by  time  as  to  render  Uie  ascertainment 
of  tbe  exact  facts  impossible.  id. 

10.  One  who  has  permitted  a  foreclosure 
sale  of  a  railroad  to  take  place  and  the  road 
to  pass  into  the  hands  of  a  new  corporation 
Tvhicb  has  operated  it  for  ten  years  without  ob- 
jection, while  in  the  mean  time  the  principal 
^witnesses  to  alleged  fraud  are  dead,  is  barred 
l>y  laches  *from  setting  aside  tbe  sale.  Foiter 
'w.  Mansfield,  0.  A  L.  M.  B,  Co.  899 

11.  Where  the  cause  of  action  arose  either 
in  December,  1841,  or  in  March,  1842,  and  in 
1844  tbe  plaiotifEs  or  those  whom  they  repre- 
sent had  information  sufficient  tomalro  it  their 
•duty  to  make  further  inquiry  in  reheard  to  the 
fraud  alleged,  and  in  1864  and  1858  an  asent 
representing  the  rights  of  the  plaintiff  obtained 
information  sufficient  to  put  him  upon  inquiry, 
«nd  the  suit  was  not  commenced  until  twenty- 
three  years  afterwards,  the  action  is  barred  by 
laches  and  also  by  the  statutes  of  limitation  of 
tbe  State,  the  longest  period   of  limitation 
therein  being  ten  years.     Wofn  t.  QdlteBUm 
City  Co.  904 

12.  If  a  person  be  ignorant  of  his  interest  in 
«  certain  transaction,  no  negligence  is  im- 
putable to  him  for  failing  to  miorm  himself 
of  his  rights;  but  if  he  is  aware  of  his  interest 
and  knows  that  proceedings  are  pending  the 
result  of  which  may  be  preludicisi  to  sudi  in- 
terest, he  is  bound  to  look  into  such  proceed- 
ings so  far  as  to  see  that  no  action  is  taken  to 
fais  detriment.  FoUer  v.  MamfUld,  C.  dk  L. 
Ji.HCo.  899 

18.  A  suit  to  establish  the  equitable  title  to 
land,  brought  twenty-seven  vears  after  the  legal 
title  was  wrongfully  acquired  by  defendant, 
will  fail  on  the  ground  of  lacbea  Fdias  t. 
Bitrick,  719 

14.  Equity  forbids  that  a  homestead  right 
created  fourteen  years  before  the  suit  was 
tnougbt  to  establish  it,  for  whidi  land  office 
fees  onlv  were  paid,  which  was  once  absolute- 
ly termiDated,  and  which  may  never  have  been 
cesunected,  should,  after  so  long  delay,  be 
permitted  to  disturb  a  title  legally  perfect,  cre- 
ated by  the  general  government  after  a  de- 
cision adverse  to  su(£  homestead  right,  for 
which  fun  value  was  paid,  and  on  the  faith 
of  which  costly  improvements  have  been 
made,  and  which  now  represents  enormous 
Talae  to  the  creation  of  which  the  claimant  of 
-title  under  the  homestead  right  has  contributed 
nothing.    OaUiherr.  Cadwell,  788 

16.  It  is  not  a  sufficient  excuse  for  laches  in 
brioffiog  a  suit,  that  plaintiff  was  financially 
unable  during  the  time  of  the  delay  to  bring 
tbe  Buit  or  to  carry  it  on.  Washington  v. 
Opie.  680 


16.  Where  bonds  secured  by  a  trust  deed 
were  paid  off  during  the  late  war  in  Coafed- 
erate  currracy,  whkh  was  Uie  only  currency 
in  the  locality  where  the  parties  resided,  and 
the  trust  deed  was  discharged,  one  entitled  to 
a  share  of  said  moneys  cannot,  after  the  lapse 
of  fifteen  years,  recover  over  again  his  said 
share  from  the  estate  of  the  maker  of  the  trust 
deed,  although  at  the  dose  of  the  war  the  Con- 
federate currency  was  valueless.  Id, 

17.  A  statutory  limitation  for  the  commence- 
ment of  an  action  does  not  prevent  the  peti- 
tion or  complaint  from  being  amended  after 
the  expiration  thereof,  where  no  independent 
cause  of  action  is  introduced  by  the  amend- 
ment   Texoi  dP.  B.  Co.  v.  Cox,  829 

18.  The  Statute  of  Limitations  does  not 
commence  to  run  in  favor  of  a  stockholder  of 
a  company  sued  for  an  installment  due  on  bis 
stock,  until  a  formal  call  or  assessment  has 
been  made  by  the  company  or  by  an  order  of 
the  court.    Olenn  t.  Marourg,  790 

LIS  PENDENS. 

1.  A  purchaser  from  the  defendant  when  a 
suit  is  pending  in  regard  to  land  is  subject  to 
the  operation  of  a  wnt  of  possession,  if  one  Is 
finally  issued  on  a  judgment  in  the  suit.  La- 
easugner,  Chapuis,  868 

2.  In  order  to  charge  purchasers  of  prop- 
erty with  notice  of  the  pendency  of  a  suit,  it  is 
necessary,  under  tbe  statutes  of  Dakota,  to 
file  a  li$  pendens  with  the  register  of  deeds  of 
the  countv  in  whid:  the  land  is  situated. 
Smith  T.  Oale,  621 

LOTTERIES.    See  also  Postoffiob,  ft. 

The  right  to  operate  a  lottery  is  not  a  fun- 
damental right  infringed  by  the  legislation  ex- 
cluding lotteiy  circulars,  etc.,  from  the  mails; 
nor  can  Oongnress  be  held  in  its  enactment  to 
have  abridged  the  freedom  of  the  press.  Ex 
parte  Bapier^  98 

MARSHAL.    See  OLADfs,  8,  4;  Oohspib- 

▲OT. 

MASTER  AND  SERVANT. 

1.  The  person  in  diaige  of  a  switch  engine 
In  a  raflroad  yard,  usra  for  the  purpose  of 
moving  cars,  has  a  right  to  act  on  the  belief 
that  the  various  employes  In  the  yard,  familiar 
with  the  continuously  recurring  movement  of 
the  cars,  wHl  take  reasonable  precaution  against 
their  approach;  particularly  where  the  cars  are 
moving  so  slowly  that  ordinary  attention  on 
their  rart  wouki  enable  tbem  to  avoid  them. 
AerkfeUt  v.  Bumpktege^  768 

8.  A  railroad  company  Is  not  guilty  of  neg- 
ligence as  against  an  employ^,  m  moving  its 
cars  by  a  switdi  engfaie  in  its  yard  slowly  and 
without  sending  a  man  In  front  of  the  cars  to 
give  notice  to  employ^  of  tbeb  approach.  Id. 

8.  A  repairer  of  tracks  emploved  In  a  rail- 
road yard,  whidi  were  used  for  the  making  up 
of  trains,  and  who  was  familiar  with  the  man- 
ner in  whidi  the  work  was  done,  and  who, 
knowing  that  the  switch  engine  was  busy  mov< 
ing  cars  and  making  up  trains,  placed  himself 
with  his  face  away  from  tbe  direction  from 
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wblch  caiB  were  to  be  expected  and  continued 
his  work  withont  ever  looking  back,  although 
there  was  no  obstruction  to  his  vision  and  by 
ordinary  attention  he  could  have  observed  the 
approacbine  cars,  and  wbUe  so  employed  was 
struck  by  the  switch  engine  moving  slowly, 
and  was  injured,  was  guilty  of  contributory 
negligence  which  prevents  his  recovery  from 
the  railroad  company  for  his  injury.  Aerkfetz 
V.  Humphreyi,  758 

4.  A  decision  that  a  telegraph  operator  at  a 
station,  by  whose  negligence  an  engineer  was 
kUled,  was  a  feUow  servant,  and  tbat  there- 
fore bis  administrator  could  not  recover  dam- 
ages for  bis  death,  is  affirmed  in  tbe  Supreme 
(x>urt  of  the  United  States  by  a  divided  court. 
Prie$  V.  DOraU,  Q.KSIt.  B.  Co,  848 

MEMORIAM,  IN.    Eltherford  B.  Hayes, 
see  Affbrdiz  Y. 

MINES.     See   also    Daicagbs,    4;   Phos- 
fhatb;  Tbial,  20. 

1.  Lodes  or  veins,  to  be  excepted  from  a  pa- 
tent for  a  placer  claim,  must  be  clearly  ascer- 
tained, and  be  of  such  extent  as  to  render  the 
land  more  valuable  on  that  account,  and  jus- 
tify their  exploitation.  Iron  Silver  Min.  Co, 
V.  Mike  A  8.  QoULA  8.  Min.  Co.  dOl 

2.  The  time  at  which  a  vein  or  lode  within 
a  placer  must  be  known  in  order  to  be  ex- 
cepted from  the  grant  of  a  patent  is,  by  U.  S. 
Rev.  Stat.  §  2888,  the  time  at  whicb  the  ap- 
plication is  made.  Id. 

8.  The  term  "known  vein,"  as  used  in  IJ. 
S.  Rev.  Stat«§  2388,  is  not  synonymous  with 
"located  claim,**  but  refers  to  a  vein  or  lode 
whose  existence  is  known,  as  contradistin- 
guished from  one  which  baa  been  appropriated 
by  location.  Id, 

4.  Mere  belief,  based  not  on  any  discoveries 
in  the  placer  tract,  or  any  tracings  of  a  vein  or 
lode  adjacent  thereto,  but  on  the  fact  that 
quite  a  number  of  shafts  sunk  elsewhere  in 
the  district  had  disclosed  hoiizontal  deposits 
of  a  particular  kind  of  ore,  which  might  be 
merely  parts  of  a  single  vein  of  continuous  ex- 
tension through  all  tbat  tcrritoiy, — is  not  the 
knowledge  required  by  U.  d.  Rev.  Stat. 
^  2333,  to  exclude  such  vein  or  lode  from  a 
placer  patent  8uUivan  v.  Iron  Silver  Min. 
Go,  214 

5.  A  placer  patent  conveys  to  the  patentee 
full  title  to  all  lodes  or  veins  within  the  terri- 
torial limits,  not  then  known  to  exist.  Id. 

6.  If  lodes  or  veins  are  not  taken  up  and 
located  so  as  to  become  the  property  of  others, 
but  are  known  to  exist,  the  applicant  for  a  pa- 
tent for  a  placer  claim  must  include  them  in 
his  application,  or  he  will  be  deemed  to  have 
declared  that  he  had  no  right  to  them.         Id. 

1,  The  amount  of  the  ore,  and  the  facility  for 
reaching  and  working  it,  as  well  as  the  pro- 
duct per  ton,  are  all  to  be  considered  in  deter- 
mining whether  a  vein  is  one  which  justifies 
exploitation  and  working.  Iron  Silver  Min. 
Co.  V. Mike  d 8.  Gold  d:8.  Min.  Co.  201 

8.  An  applicant  for  a  placer  patent  is  charge- 
able with  notice  of  the  existence  of  a  tunnel 
thereon,  running  underneath  the  surface  of 
tbe  ground,  and  li  alio  chargeable  with  notice 
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of  whatever  a  casual  inspectloD  of  that  tmaa 
would  disclose.  ii 

9.  A  known  vein  or  lode,  wiUrin  tbe  iatnt 
of  the  statute,  must  either  have  been  kaovi 
to  the  applicant  for  a  placer  patent,  or  kaon 
to  the  community  generally,  or  eiae  ditctei 
by  workings  and  obvious  to  anyone  makiB^  a 
reasonable  and  fair  inspection  of  the  picBfao 
for  tbe  purpose  of  obtaining  title  bom  tkt 
government.  M. 

10.  A  party  in  possession  of  a  miniBgdyB 
on  the  withdrawal  of  a  reservation  caund  bf 
a  treaty  with  tbe  Indians,  who  failed  to  ma- 
ply  with  the  law  in  makine  a  recc'rd  of  tW 
location  certificate  of  his  lode  within  *betmt 
allowed,  cannot  obtain  any  advantage  fron  k» 
wrongful  entry  upon  tbe  premiaes  durin:;  t^ 
existence  of  tbe  Indian  reservation,  as  ariiat 
parties  who  went  upon  the  premises  after  ttxf 
had  become  a  part  of  the  public  domaio.  nit 
made  a  proper  location  certificate  and  rr«wa 
thereof,  and  complied  in  other  partinikTs  wn.i 
the  reqiuirementsof  the  law.  Kendall  v.  St& 
Juan  Silver  Min.  Co,  ftl 

11.  When  the  price  of  a  mining  dska  s 
paid,  tbe  right  to  a  patent  immediately  arid, 
and  a  delay  in  issuing  the  patent  doa  act 
make  any  further  annual  work  necessary,  or 
expose  the  purchaser  to  the  assaults  of  tairt 
parties,  or  cast  any  additional  burden  on  bia. 
Beneon  Min.  db8.Co.Y.  AUa  Min.  4t  8,  U 

im 

12.  The  top  or  apex  of  a  vein  of  ore  matt  b» 
within  the  boundaries  of  the  daim,  in  order  t» 
entitle  tbe  locator  to  the  vein.  LvkiM  f. 
Upton,  tV 

18.  The  apex  of  a  vein  la  not  neoMMrilTs 
point,  but  often  a  line  of  great  length.  Ait 
portion  of  the  apex  on  the  course  or  stnke  i 
the  vein  found  within  the  limits  of  a  dsim  ii 
sufficient  discovery  to  entitle  the  locator  to  s^ 
tain  title.  M. 

14.  While  the  owner  of  a  vein  may  foDowk 
in  its  descent  into  another's  territoffr  beyoai 
his  own  side  lines  be  cannot  beyond  his  ad 
lines;  and  the  vein  beyond  those  end  linei  • 
subject  to  f  lutber  discovery  and  appropriati'v. 

MONEY  IN  COURT. 

Moneys  paid  into  court  to  the  credit  of  s 
suit  in  equity  in  tbe  same  court  are  tu  be  dih 
posed  of  in  that  suit,  and  no  orders  rebiiaf  i» 
such  moneys  can  properly  be  made  in  saocbfr 
suit  whicb  does  not  include  the  same  partx* 
as  the  former.  Qregrry  v.  Boeion  Safe  Urp^ 
dT,  Co.  » 

MORTGAGE.      Hee    also   Airrvra^ 
MANGES;  Conflict  of  Law8»  8 ;  £sIa^ 

PEL,  2,  4;  SOBROOATION. 


1.  The  future-acquired  property  daosef' a 
railway  mortgage  attaches  only  to  soch  |vt9- 
erty  as  the  company  owns  or  may  thf^e■^•^ 
acquire,  subject  to  any  liens  under  vkM  < 
comes  into  the  possession  of  the  company.  sM 
cannot  defeat  the  righta  of  one  who  is  p*^ 
faith  leases  rolling-stock  to  the  com  pan  r.  V* 
Qourkey  v.  Toiedo  db  0.  C.  R.  Cb.  W3 

2.  Where  a  Hen  upon  property,  erideaoed  tf 
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leases,  was  acquired  after  the  purchase  of  the 
piopertv  by  a  railway,  and  the  property  to 
^%wbich  it  was  to  attach  was  not  designated  un- 
til after  it  had  passed  into  the  possession  of 
the  company,  and  after  the  lien  of  the  future- 
acquired  property  clause  of  a  mortgage  had 
attached  to  it,  such  lien  will  be  postponed  to 
that  of  the  bondholders.  Id, 

8.  If  rolling-stock,  though  nominally  leased 
l>y  a  railway  company,  was  acquired  under  an 
arrangement  which  amounted  in  law  to  a  pur- 
chase by  it,  a  mortgagee  of  the  company  or  a 
purchaser  at  foreck>sure  sale  may  insist  that 
the  railway  thereby  acquired  the  title  to  the 
property,  under  a  clause  as  to  after  acquired 
property,  and  that  it  had  become  subject  to 
the  lien  of  the  mortgage.  Id, 

4.  Contracts  for  the  leasing  of  rolling-stock 
to  a  railroad  being  in  effect  sales  with  reten- 
tion of  title  as  security  for  purchase  money, 
made  by  a  syndicate  composed  mostly  of  those 
interested  in  the  organization  of  the  road,  and 
the  raising  of  money  by  car-trust  certificates 
issued  to  themselves  or  those  in  confidential 
relations  with  them,  are  a  constructive  fraud 
upon  a  prior  mortgagee  whose  mortgage  cov- 
ers future-acquired  property;  and  such  leases, 
80  far  as  they  are  a  security  at  all,  must  be 
treated  as  mortgages.  Id, 

5.  Upon  the  foreclosure  of  a  deed  of  trust 
Tvhich  provided  for  the  payment  out  of  the 
proceeds  of  all  moneys  advanced  for  taxes,  the 
mortgagee  is  entitled*  to  be  paid  the  sums  paid 
by  him  to  extinguish  tax  titles,  and  is  not 
obliged  to  contest  them,  where  it  was  obliga- 
tory on  the  mortgagor  to  pay  the  taxes.  Win- 
dett  V.  Union  Mut,  L.  Ins,  Oo,  551 

6.  In  Illinois  a  grantee,  as  soon  as  the  mort- 
gagee knows  of  an  arrangement  whereby  he 
has  af^umed  the  payment  of  the  mortgage,  be- 
comes directly  and  primarily  liable  to  Sie  mort- 
gnuee  for  the  debt  for  which  the  mortgagor  was 
already  liable  to  the  latter,  and  the  relation  of 
ibe  ^'rantee  and  the  grantor,  towards  the  mort- 
gagee, as  well  as  between  themselves,  is  thence- 
forth tbut  of  principal  and  surety  for  the  pay- 
meet  of  the  mortgage  debt  Union  Mut,  L, 
Ins.  Co,  v.  Hanford,  118 

7.  In  Illinois  any  subsequent  agreement  of 
the  mortgagee  with  a  grantee  who  has  as- 
sumed to  pay  the  mortgafre,  extending  the  time 
of  payment  of  the  mortgage  debt,  without  the 
assent  of  the  grantor,  discharges  the  grantor 
from  all  personal  liability  for  that  debt.       Id, 

8.  A  trustee  for  bondholders  who  brings  a 
suit  to  foreclose  a  trust  deed  can  bind  the  bond- 
holders by  recogDlzing  in  his  complaint  the 
paramount  lien  upon  the  property  of  receivers' 
certificates  issued  by  order  of  the  court  in  an- 
other suit,  and  asking  that  they  be  paid. 
KtnX  V.  Lalu  Superior  Ship  Canal  R,dbl,  Co, 

852 

9.  A  single  bondholder  has  no  right  to  a  de- 
cree for  his  exclusive  benefit  on  the  foreclosure 
of  a  mortgage  on  a  railroad,  but  is  bound  to 
act  for  all  standing  in  a  similar  position,  and 
not  only  to  permit  other  bondholders  to  inter- 
vene, but  also  to  see  that  their  rights  are  pro- 
tected in  the  final  decree.  New  Orleans  P,  R, 
Oo,  V.  Parker,  66 

10.  Notes  given  for  the  balance  of  the  pur- 


chase money  of  prsonal  property  and  interest^ 
containing  a  clause  that  the  title  shall  not 
pass  until  the  purchase  money  is  paid  in  full, 
do  not  revest  the  title  in  the  vendor  as  against 
an  inttrvening  mortgagee  of  the  purchaser, 
who  took  and  recorded  his  mortgage  without 
notice  of  the  claim  for  unpaia  purchase 
money.     Van  Winkle  v.  OraweU,  880 

11.  Notes  given  for  a  part  of  the  purchase 
money  after  the  title  has  fully  vest^  in  the 
vendee,  containing  a  provision  that  the  title 
shall  not  pass  to  the  vendee  until  the  purchase 
money  is  paid  in  full,  can  only  constitute  a 
mortgage,  which,  if  not  duly  recorded,  is  void 
as  to  other  mortgagees  without  notice.         Id. 

MUNICIPAL    CORPORATIONS. 

See  also  Comtraots.  16. 

1.  Municipal  corporations  are  merely  agents 
of  the  state  government  for  local  purposes, 
and  possess  only  such  powers  as  are  ex- 
pressly given,  or  implied  because  essential  to 
carry  into  effect  such  as  are  expressly  granted. 
Bamett  v.  Denieon,  653 

2.  A  corporation  was  in  fact  created  by  the 
Kentucky  Act  of  1869  granting  authority  to  a 
defined  portion  of  Shelby  Coilnty  to  subscribe 
stock  and  vote  bonds  to  a  railroad;  and  such 
corporation,  by  virtue  of  the  subscription  and 
issue  of  the  bonds,  became  the  owner  of  the 
stock,  with  the  right  to  vote  the  same.  Ban- 
eoek  y.  LouistiUe  dbN,  B,  Oo,  755 

NATIONAL  BANK.    See  BAinu,  l-4»  ^, 

a 

NEBRASKA.    See  Alibnb,  7»  8;   Boun- 

DABIES,    5-7. 

NEGLIGENCE.    See  also  TriaIi,  16-18. 

1.  A  railroad  company  is  not  liable  for  dam- 
ages for  the  death  of  a  lad  of  sixteen,  who  with 
others  got  on  a  coal  train  to  ride,  and  sat  on  tlie 
end  on  top  of  a  car  with  his  feet  hanging  over 
down  between  the  cars,  when  by  a  sudden  jeik 
of  the  cars  he  fell  between  two  of  them  and 
was  killed,  although  he  was  allowed  to  ride  by 
the  brakeman  and  conductor,  the  facts  not  es- 
tablishing negligence  on  the  part  of  the  com- 
pany, but  showing  contributory  negligence  on 
his  part.  Mitchell  y.  New  T<yrk,  L,  E,  db  W.  R. 
Oo,  1064 

2.  Contributory  negligence  of  a  party  in- 
jured will  not  defeat  his  action,  if  the  defend- 
ant might  by  reasoBable  care  and  prudence 
have  avoided  the  consequences  of  the  injured 

?arty's  negligence.     Orand  lYunk  R.  Co.  v. 
ves,  •  487 

NEGOTIABLE  INSTRUMENTS.    See 

Bills  and  Navies. 

NEW  TRIAL.    See  also  Courts.  28. 

1.  On  a  motion  for  anew  trial  on  the  ground 
of  bias  on  the  part  of  one  of  the  jurors,  the  ev- 
idence of  jurors  as  to  the  motives  and  influ* 
ences  which  affected  their  deliberations  is  in- 
admissible either  to  impeach  or  to  support  the 
verdict.  But  a  juryman  may  testify  to  any 
facts  bearing  upon  the  question  of  the  existence 
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of  anj  extraneous  influence,  although  not  as 
to  how  far  that  influence  operated  upon  his 
mind.    Mattox  ▼.  United  8tat^,  917 

2.  The  right  to  a  second  trial  in  an  action  of 
ejectment,  which  exists  in  Illinois,  extends  to 
an  action  commenced  in  a  state  court  and  for 
good  cause  removed  to  a  court  of  the  United 
States.    amaU  ▼.  MitcheU,  *  90 

8.  The  statute  of  Illinois  confers  a  right  to 
a  new  trial  in  ejectment,  not  only  when  the 
judgment  is  rendered  upon  default  or  verdict, 
hut  also  where  it  is  entered  upon  the  mandate 
of  an  appellate  court.  Id, 

NOTARIES.    Sec  Acenowlbdombitt. 

NOTES  (Editorial),  INDEX  TO. 

Boundaries;  of  State;  Judicial  settle- 
ment of.  798 

Carriers;  liahility  of  railroad  compa- 
nies to  passengers;  who  are  passen- 
gers; ejection  of  passengers;  when 
warranted;  tickets;  conditions.  71 

Copyright;  copyright  suits;  conditions 

and  extent  of  copyright.  514 

CkirporatioBs;  fiduciary  relations  of 
officers  and  their  dealings  with  cor- 
porate property.  1079 

Liahilities  of  stockholders;  forged 
and  fraudulent  issue  of  stock;  pay- 
ment for  stock  in  property.  1111 

Courts;  jurisdiction  of  United  States 
circuit  courts  dependent  on  resi- 
dence of  parties;  proper  place  of  suit  679 

Criminal  law.    See  also  Tbial. 

Correction  of  sentence  and  resentence.  969 


_  ;  measure  of,  for  breach  of 
contracts  and  covenants  as  to  real 
property,  and  on  sale  of  personal 
property  and  agreements  connect- 
ed therewith. 

Equity;  what  remedy  at  law  will  pre- 
vent remedy  in  equity. 

Eztraditioa;  from  another  State;  right 
to  try  person  extradited  for  a  dif- 
ferent crime  from  that  for  which 
he  was  surrendered;  who  are  fugi- 
tives from  justice;  character  of 
offense;  demand  for  arrest  and  de- 
livery of  fugitive;  surrender  of  fu- 
gitive. 

LIsiitaitioB  of  aetions;  length  of  time 
as  bar  to  relief  in  cases  of  fraud; 
Statute  of  Limitations  as  to  plea  in 
equity;  stale  claims;  cases  of  undis- 
covered fraud;  when  laches  ban 
remedy. 

Laches;  when  a  good  defense. 

Partnership;  what  constitutes;  who 
are  partners;  as  to  third  persons; 
holdmg  out;  firm  name. 

Patent;  what  constitutes  infringement; 
similarity  of  devices;  combina- 
tions; machines;  construction  of 
patent 

Railroad;  duty  of  trespassers  or  per- 
sons on  track. 

1174 


800 
88 


984 


185 
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Removml  of  causes;  ri|^  to 
grounds  of  removu;  < 
prejudice  or  local  inflnence;  lUa- 
al  question;  partieB. 
Who  may  remove;  giouud  of  h- 
moval;  citizenship;  separable  eos- 
troversies;  case  aridng  under 
United  States  CknistitiitioQ  or  law; 
local  prejudice. 

Sale;  actual  deli?ery  not  uaoally  neeet- 
sary  to  transfer  title  upon  a  sale  of 
personal  property  as  between  ves> 
dor  and  vendee;  payment  of  pa^ 
chase  money;  when  oooditkai  of 
vesting  of  title;  when  right  of  pot- 
session  passes  to  vendee:  whtt  ii 
sufficient  delivery  to  vest  title; 
when  delivery  necessary. 

State.    See  BouiiDABixa. 

Trial;  power  of  court  to  detenniBe  de> 
gree  of  crime  on  conf easioB  of 
murder. 

Bight  of    prisoner  to  be 
during  trial;  waiver  of  right 

Witaess;  when  one  of  two 
jointly  indicted  may  be  a 
for  or  against  the  oUier. 


NOTICE.    See  Bbal  PBonoRT,  8;  Tbu; 
15. 

NUISANOE& 

According  to  the  principles  of  mfokf  m 
recognized  m  the  courts  of  the  UnilM  8lM 
the  State  can  obtain  rdief  1^  a  suit  is  eqd^ 
to  restrain  a  public  nuisance,  Of$mm  Mimt 
€h.  T.  8ouih  OaroUna.  0? 

OLEOMARGARINE.    See  Food. 

ORDINANCE.    See   OoHrmaofB,  H;  b- 

TOXICATIHO  LiqUOB8»  1. 

PARDON.    See  OoRiiBOATiaH.  8;  Oin 
NAii  Law,  2;  Svidkrcb.  8;  Wiuiiii> i 
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1.  Whenaquommormajoritvof  thel 
is  present,  the  act  of  a  msjocity  of  ^ 
quorum  is  the  act  of  the  body ;  sDd  a  taw  MBi 
m  a  majority  of  the  qu<wiim  ia  valid.  cMtf 
&ak»  V.  BaOin,  V 

8.  Rule  15  of  the  Hooae  of  Bepressstiiva 
providing  that  names  of  members  suJHcJt  * 
make  a  qocwom,  in  the  ball  of  the  Boom,  «kt 
do  not  vote,  shaD  t>e  noted  by  the  ckrk  ssd  » 
corded  in  the  Journal  and  ooonled  is  4Mv 
mining  the  presenoe  of  a  qQaraa»^ii  ni^ 

8.  The  House  of  Representatiffs  hss 
to  do  business  when  amajori^  of  ito  i 
is  present,  and  may  preserm  aay 
which  is  reasonably  certain  to  ~ 
presenoe  of  a  majority. 

PARTITION.    See  also  PLaanm,  & 

1.  In  a  court  bavins  general  JiuJwlkHii  k 
equity  to  grant  partition,  as  in  a  ootofhg; 
a  tenant  in  common  whose  title  in  as  usiiilW 
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PaBTNBBSHIF— PATEMT& 


of  the  land  Is  clear  is  entitled  to  a  parti- 
as  a  matter  of  right     Willard  y.  WiUcvrtL 

In  equity,  aa  at  law,  a  pending  lease  for 

is  DO  obstacle  to  partition  between  own- 

of  the  fee.  if  Id. 

ABTNERSHIP.    See  also  Trial,  14. 

H.  One  who  lends  money  to  a  partnership, 
^or  which  the  firm  gives  him  its  promissory 
notes,  with  interest,  and  agrees  also  to  pay  him 
one  tenth  of  the  net  yearly  profits  of  the  part- 
nership business  if  those  profits  exceed  the 
sum  loaned,  ia  not  a  partner  liable  for  the  debts 
of^  the  firm.    Muhan  v,  Valentine,  885 

2.  Receiying  part  of  the  profits  of  a  com- 
naercial  partnership,  in  lieu  of  or  in  addition 
to  interest,  by  way  of  compensation  for  a  loan 
of  mooey,  does  not  make  the  lender  a  partner. 

Id. 

8.  Where  a  person  has  been  induced  by 
fraudulent  representations  to  enter  into  apart- 
nership,  equity  has  Jurisdiction  to  rescind  the 
contract  at  his  instance  and  put  an  end  to  it 
ab  initio.    Oteri  v.  SecUea,  824 

4.  In  a  suit  to  dissolve  a  partnership  and  for 
an  accounting,  where  the  want  of  success  in 
the  business  and  the  losses  were  not  occasioned 
Iry  the  misconduct  of  a  partner,  and  there  was 
no  scheme  on  his  part  to  defraud  his  partners, 
tfaey  should  not  be  reinstated  at  his  expense  in 
the  same  position  as  if  they  had  not  entered 
upon  an  enterprise  which  turned  out  to  be  un- 
fortunate. Id. 

5.  The  doctrine  that  each  partner  may  bind 
the  firm  by  promissory  notes  and  other  nego- 
tiable instruments  is  generally  limited  to  part- 
nerships in  trade  and  commerce,  and  does  not 
apply  to  other  partnerships,  unless  it  is  the 
common  custom  or  usage  of  such  business  to 
bind  the  firm  by  negotutble  instruments,  or  it 
ia  necessary  for  the  due  transaction  thereof. 
Dawling  y.  National  Exeh.  Batik,  t9^ 

PARTY  RATE.    See  Cabbxebs,  7. 

PASTOR.    See  Aliens,  1. 

PATENTS.  See  also  Action  or  Suit,  5; 
Babxbuftct,  2,  8;  Damages,  5;  Plead- 
ing, 9;  Sfboifio  Pbrfobmanos,  8. 


1.  The  rieht  of  a  patentee  to  his  invention 
sbould  not  be  denied  because  he  had  made  use 
of  it  or  put  it  on  sale  abroad  more  than  two 
years  before  the  application,  provided  it  was 
not  so  used  or  sold  in  this  country.  Qandy  v. 
Main  Belting  Co.  272 

2.  The  date  of  the  application,  and  not  the 
date  of  the  patent,  controls  in  determining  the 
]e^  effect  to  be  given  to  two  patents  issued  at 
different  dates  to  the  same  inventor,  and  the 
order  in  which  they  are  to  be  conddered. 
WaMntm  4i  M.  Vfg.  Co.  v.  Beat  'em  All 
Barbed'Wire  Co.  154 

8.  If  an  inventor,  having  made  his  device, 
gives  or  sells  it  to  another  without  reserving 
any  control  over  it,  to  be  used  by  the  donee  or 
vendee,  not  as  an  experiment,  but  without 
limitation   or   restriction,   or    injunction   of 


secrecy,  and  it  is  so  used,  such  use  is  public, 
within  the  meaning  of  the  statute,  even  though 
the  knowledge  of  the  use  may  be  confined  to 
one  person.    Boot  v.  Third  Ave.  R  Co.      946 

Anticipation. 

4.  If  the  thing  alleged  to  have  been  an  anti- 
cipation of  a  patent  was  embryotic  or  inchoate; 
if  it  rested  in  speculation  or  experiment;  if  the 
process  pursued  for  its  development  had  failed 
to  reach  the  point  of  consummation, — it  cannot 
avail  to  defeat  a  patent  founded  upon  a  dis- 
covery or  invention  which  was  completed. 
Washburn  <k  M.  Mfg.  Co.  v.  Beat  'em  AU 
Barbed-  Wire  Co.  154 

5.  It  is  not  sufficient  to  constitute  an  antici- 
pation that  the  device  relied  upon  mi^ht,  by 
modification,  be  made  to  accomplish  the  func- 
tion performed  by  the  patent  in  question,  if  it 
were  not  designea  by  its  maker,  or  adapted,  or 
actually  used,  for  the  performance  of  such 
function.     TopliffY.  Topliff,  658 

6.  The  use  of  transverse  tie  bars  upon  which 
carriage  springs  are  hung,  to  secure  an  equal- 
ity in  the  backward  and  upward  swaying 
movement  of  the  vehicle,  and  not  to  secure  an 
equalization  of  the  pressure  on  the  springs,  al- 
though by  a  slight  modification  it  mi^t  bo 
made  to  perform  thia  function,  does  not  antici- 
pate an  mvention  by  which  such  equalizaticA 
is  secured  by  the  use  of  a  somewhat  similar 
combination.  Id.    ] 

7.  Claims  2  and  8  of  the  Wallace  patent,    - 
249,278,    for    an  axle  bearing  for  vehicle    . 
wheels,  are  anticipated  by  BmgUsh  patents. 
B>pe Mfg.  Co.  Y.  GormuU^ d  J.lffg.  Co.   426 

a  The  Benham  patent,   810,776,   for   a    , 
method  of  attaching  a  horizontal  handle  bar  to 
the  steering  head  of  a  bicycle,  bv  the  use  of  a 
threaded  lug  or  detent  at  the  middle,  through 
whteh  the  bar  is  thrust  and  upon  which  sleeve 
nuts  can  be  screwed,  is  anticipated  by  the  use 
of  a  cross-hollow  brackett  open  at  the  ends  and  : 
top,  upon  which  screw  oouara  are  fastened.   * 
Fope  ^fg.  Co.  v.  QormvUydtJ.  UJg.  Co.   420 

Utility'.  ^^ 

9.  The  circulation  of  the  material  around 
the  roll  in  vertical  planes,  securing  greatly 
increased  speed  in  cutting,  is  the  salient  feature 
of  the  Hoyt  patent,  808,874,  for  a  rag-engine 
for  paper-making,  and  its  utility  is  shown  in 
its  general  adoimon  by  paper-makets.  Hoyi 
V.  Hwn/e^  718 

10.  The  fact  that  a  patent  has  been  infringed 
by  defendants  is  sufildent  to  establish  its  util- 
i^, — at  least  as  against  them.  Qandy  v.  Main 
BeUing  Co.  272 

Patontabilitj. 

11.  A  mere  carrying  forward,  or  new  or  '. 
more  extended  application,  of  the  original  \ 
thought,  a  change  onl^  in  form,  proportions, 
or  degree,  the  suoatitution  of  equivalents,  do- 
ing substantially  the  same  thing  in  the  same 
way  by  substantially  the  same  means,  with 
better  reaoHs,— is  not  such  invention  as  will 
sustain  a  patent.  Aneonia  Breue  d  C.  Co.  v. 
Electrical  Supply  Co.  827 

12.  The  Renna  patent,  224,928,  for  a  com- 
bined child's  chair  and  carriage,  which  takes 
the  Patten  or  Chichester  chair  Dodily,  pivoted 
as  they  are  at  the  lower  front  comers  to  a  sup- 
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plementa]  frame,  and  applies  to  them  the  bail 
and  catch  of  the  Pearl  chair,  is  merely  an  ag- 
mgation  of  old  elemeDtsand  does  not  involve 
invention.    Derby  ▼.  ThompBon,  1051 

18.  A  combination  of  an  incline  with  the 
tube,  slot,  and  slide  of  a  rectal  speculum  is  not 
patentable,  where  such  incline  had  been  lised 
in  a  similar  speculum  not  provided  with  a  slide, 
and  its  use  or  action  is  in  no  sense  modified  by 
the  new  relation  in  which  it  is  placed,  and  pro- 
duces no  new  result  by  its  union  with  the  other 
elements  of  the  combination.  Brinkerlioff  ^, 
Aloe,  1068 

14.  To  suspend  a  woven- wire  fabric  well 
known  as  a  bed  bottom,  in  substantially  the 
same  manner  that  other  fabrics  used  for  that 

Surpoee  had  been  suspended,  is  not  patentable. 
\yan  v.  Bard,  691 

15.  An  apparently  trifling  change  in  the  de- 
vice of  a  connecting  rod  with  rigid  upright 
links,  placed  on  the  rear  axle  of  a  vehicle  as 
BupportB  for  the  rear  ends  of  side  springs,  and 
so  arranged  that  the  rod  turns  with  a  depres- 
sion or  reaction  of  the  spring,  by  which  change 
the  device  Is  made  applicable  to  the  front  end 
of  the  yebicle  also,  by  turning  the  links  hori- 
zontally, so  that  the  springs  can  rest  upon  them 
at  both  ends  and  thus  secure  a  more  perfect 
equalization,  and  can  be  used  on  any  vehicle, 
and  not  merely,  as  before,  upon  one  made  ex- 
pressly for  that  purpose, — ^is  held  patentable  in 
view  of  the  extensive  use  to  which  the  sprines 
have  been  put     Tapliff-w.  Topliff,  658 

16.  The  Peters  patent,  197,289,  claim  2,  for 
the  bearing  in  an  anti-friction  journal  box  with 
the  shoulder  beveled  or  notched  and  the  nut 
or  its  equivalent  correspondingly  beveled  or 
notched,  being  in  subsiance  Tor  the  use  of 
elongated  rollers  between  the  spindle  or  bear- 
ing of  an  axle  of  a  shaft  or  cylinder  and  the 
encasing  hub  or  Journal  box,  involves  no  pa- 
tentable invention,  in  view  of  the  prior  use  of 
longitudinal  metallic  rollers  in  a  hub  box 
around  an  axle  with  the  ends  somewhat  bev- 
eled to  correspond  with  the  tapering  portions 
of  the  journal  and  nut,  or  various  similar  de- 
vices in  which  spherical  balls  are  used  to  re- 
volve around  a  journal  or  axle.  Pope  Vfa, 
Co,  V.  Oofmulty  d  J.  Mfg,  Co.  420 

17.  The  application  of  a  rubber  ball  or  cush- 
ion upon  the  extremities  of  a  handle  for  a  veloc- 
ipede, if  ii  involves  any  invention  at  all,  is  not 
patentable  where  rubber  has  been  used  for  the 
game  purpose  in  but  slightly  different  form. 

Id. 

18.  There  is  no  'patentable  invention  in  a 
mere  change  of  the  shape  of  rubber  coverings 
for  velocif^e  pedals,  or  in  the  form  of  corru- 
gations or  groovings  therein.  Id, 

19.  The  substitution  of  a  vertical  for  a  hor- 
izontal mid-feather  in  a  patent  for  a  rag  engine 
for  pa  per- making  is  merely  the  use  of  an  old 
and  well-known  mechanical  equivalent  Boyt 
V.  Home^  718 

20.  The  Gandy  patent,  228,186,  for  an  im- 
proved cotton  belt  consisting  of  a  hard,  even- 
surfaced,  rigid,  impervious,  nonelastic  belt 
composed  of  cotton  canvas  or  duck  having  its 
warp  thread  larger  than  the  weft,  both  warp 
and  weft  being  hard  spun,  the  fabric  being 
tight  woven  and  folded,  stitched,  and  satu- 
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rated  vdth  linseed  ofl,  involves  •  nateotiMi 
invention.     Qandy  v.  Main  BeUing  Gb.       23 

21.  The  Taylor  patent,  128,925.  for  a  traik 
fastener  to  take  the  place  of  the  old  fssluooed 
strap  and  buckle,  of  which  the  essential  featm 
is  a  plate  attached  to  the  body  of  the  tnnik, 
with  a  socket  and  hinged  catch  and  double^ 
acting  spring  to  hold  the  cat«b  either  open  « 
shut,  into  which  socket  a  tang  fastened  to  tbt 
lid  drops  when  the  lid  is  closed,  and  is  beid  bf 
the  catch,  thus  holding  the  Ikl  in  ptooe  uk 
also  acting  as  a  dowel  to  keep  the  cover  tarn 
racking,— involves  a  patentable  novehy  and  ■ 
not  anticipated  by  devices  somewhat  siiailv 
for  trunk  locks  as  distinguished  from  a  tnak 
fastener.    Semons  v.  JSomadka, 


22.  The  Cowles  patent,  272.660,  for  an 
lated  electric  conductor,  which  varied  fnia  s 
prior  process  of  insulating  wires  only  bv  tp> 
ply  in  e  a  second  coat  of  braid  before  paiot  oa 
the  first  coat  was  dry.  thereby  thoroughly  fi£- 
ing  the  second  coat  of  braid  with  the  paint,  aad 
by  which  the  product  was  not  made  wixk,  if 
any,  more  incombustible  than  by  the  forwr 
process,— does  not  involve  any  patentable  »- 
vention,  although  the  users  of  tbe  prior  prooos 
may  not  have  discovered  the  fact  of  tbe  ia- 
combustibility.  Antonia  Bram  <ft  C.  O.  ▼. 
Electncal  Supply  Go.  VTt 

23.  Tbe  Glidden  patent,  157,124,  for  aa  ia* 
provement  in  wire  fences,  consisting  of  tbt 
combination,  with  twisted  fence  wires,  of  a 
short  transverse  wire  coiled  gi  bent  in  thesitf- 
dle  about  one  of  tbe  wire  strands  of  tbe  twui 
with  its  free  ends  projecting  aa  barbs,^iB- 
volves  a  patentable  invention  although  varina 
attempts  to  fix  barbs  upon  wire  for  feoctaf 
had  becfn  previously  made.  Washbnm  d  i 
Mfg,  Co.  V.  Beat  'em  AU  Barbed-  Win  On  154 
AaaisTunei&t  or  licenae. 

24.  The  monopoly  granted  bj  tbe  patm 
laws  is  one  entire  thuifr,  and  cannot  be  <fi- 
vided  into  parts  by  assignment  of  separass 
claims.  Bope  Iffg.  Co,  v.  QarrmiUy  ^  J.  Mff 
Co.  421 

25.  Any  assignment  or  transfer,  abort  of  tki 
whole  patent  or  of  the  exclusive  rMt  ia  s 
specifled  territory  or  of  an  undividca  part  «f 
the  exclusive  right,  is  a  mere  lie  use,  whki 
gives  the  licensee  no  title  in  the  patent  aad  aa 
ri^ht  to  sue  at  law  in  his  own  name  for  an  ia- 
fnngement  M, 

26.  An  assignment  of  all  the  patenlae^  rifta, 
title,  and  interest  in  and  to  certain  lettco  pa- 
tent on  velocipedes,  so  far  as  aaid  pateat  nUw 
to  or  covers  the  adjustable  bamnoock  arat  «r 
saddle,  which  ia  the  2d  claim  of  tbe  pamt 
except  the  right  to  use  said  seat  or  aaodk  n 
connection  with  the  velocipede  made  by  tbe  «- 
signor, — is  a  mere  license,  and  doea  doc  vfSt  ■ 
the  assignee  or  bis  assigns  the  lecal  tilk  to  tte 
2d  claim  or  the  right  to  aue  in  bit  ow«  aaaa 
upon  it.  M 
Conatmetioii;  inlHiifeaiest. 

27.  Where  a  patentee,  on  tbe  lejectioa  of 
his  application,  inserts  in  bia  8peci6catioa,  m 
consequence,  limitations  and  restriction  for 
tbe  purpose  of  obtaining  his  patent,  be  caaMt 
after  he  has  obtained  it.  daim  that  it  aball  bt 
construed  as  it  would  have  been  ooostrwd  t 
such  limitations  and  restrictions  were  aoc  coa- 
tained  in  it    Boyer  v.  Ooupe^  M^ 
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I.  WbereoDe  has  inyented  aD  entirely  new 

which  has  revolutionized  the  art,  it 

iBj  be  that  the  court  ought  to  ^ve  a  broad 

^construction  to  the  patent;  but  when  all  the 

^«Yib8tantia1  steps  in  the  process  are  old,  the  ut- 

in  est  that  the  inventor  is  entitled  to  is  protection 

.^.eainst  those  who  use  in  substance  his  precise 

Id. 


89.  A  pioneer  in  the  art  of  making  a  prac- 
-tical  device,  who  has  invented  a  principle 
'Which  has  gone  into  almost  universal  use  in 
-tlila  country,  is  entitled  to  a  liberal  construc- 
>lioii  of  his  claim;  and  another  device  contain- 
-in^^  all  the  elements  of  his  combination  should 
1>e  held  an  infringement,  though  there  are 
'8ui)erficial  dissimilarities  in  their  construction. 
JSessions  v.  Bamadka,  ,  609 

80.  The  Yeeder  patent,  262,280,  for  a  seat 
for  bicycles,  consisting  of  a  suspens)%.ji  saddle 

^with  a  flexible  portion  attached  at  either  end 
^o  an  under  spring  in  two  or  more  parts  which 
are  extensible,  if  not  anticipated  by  prior  flexi- 
ble seats  suspended  upon  springs  and  in  some 
.  oases  with  the  feature  of  adjustability,  is  to  be 
oonstrued  narrowly,  and  does  not  cover  a  seat 
in  which  the  springs  are  wholly  different  in 
form,  and  of  which  the  rear  one  is  independ- 
ently adjustable,  and  to  which  the  feature  of 
extensibility  does  not. pertain  at  all,  such  fea- 
ture  resulting  only  from  the  peculiar  manner 
jn  which  the  rear  spring  is  adjusted.  Pope 
Mfg,  Co,  V.  QormuUy  <k  J.  JHfg,  Go,  420 

81.  Where  the  plaintiff's  patent  is  for  an  im- 
-proved  process,  it  must  Ix^  shown  that  the  de> 
fendants  used  all  the  different  steps  of  that 
process,  or  there  is  no  infringement.  Royer 
V.  Coupe,  1078 

82.  The  fact  that  a  person  has  been  able  by 
^a  skillful  contrivance  to  dispense  with  one  of 
the  elements  of  a  claim  for  a  patented  combi- 
nation does  not  make  the  device  an  infrinee- 
nient.    Derby  y.  Thompson,  1051 

88.  The  Koyer  patent,  149,954,  for  a  process 

'Of  treating  rawhide  for  belting, which  describes 
eight  successive  steps:  (1)  the  removal  of  the 
hair  by  sweating;  (2)  diying  the  hide  perfectly 
liard;  (8)  inserting  it  in  water  for  ten  or  fifteen 
minutes;  (4)  fulling  or  softening  it  by  mechani- 

-cal  means;  (5)  spreading  upon  it  in  a  warm, 
liquid  state  a  mixture  of  tallow,  etc. ;  (6)  full- 
ing or  stuffing  the  mixture  into  the  hide  in  a 

■suitable  machine;  (7)  moistening  the  hide  with 
water  four  or  five  times  during  the  day;  (8) 

-stretching  and  cutting  it, — involves  the  sweat- 
ing operation  as  a  necessar?  element  of  tibe 
process,  and  is  not  infringed,  therefore,  by  a 
process  in  which  the  hair  is  removed  by  lim- 
ing, as  the  substantial  steps  in  the  process  are 
all  old,  and  the  invention  cannot  be  considered 
broadly  as  covering  an  entirely  new  process 
which  had  revolutionized  the  art.  Boyer  v. 
Coupe,  1078 

Disclaimers. 

84.  Disclaimers  may  be  made  of  part  of  a 
•<;laim  of  a  patent  under  U.  S.  Rev.  Stat.  § 

4917,  to  avoid  the  effect  of  having  included  in 
the  patent  more  devices  than  can  properly  be 
tnade  the  subject  of  a  single  patent.  Sessions 
V.  Bomadka,  609 

85.  Under  U,  S.  Rev.  Stat.  §  4922,  the  ef- 
fect of  delaying  a  disclaimer  of  a  separate 


claim  in  a  patent  until  after  commencement 
of  the  suit  for  infringement  of  the  patent,  goes 
only  to  the  recovery  of  costs.  Id, 

Reissue. 

86.  The  correction,  within  a  short  time  after 
the  issue  of  the  original  patent,  of  a  clear  mis- 
take in  the  claini,  u  within  the  power  of  the 
commissioner.     Toplif  y.  Topliff,  658 

87.  The  power  to  reissue  a  patent  may  be 
exercised  when  the  patent  is  inoperative  by 
reason  of  the  fact  that  the  specification  aa 
originally  drawn  was  defective  or  insufficient, 
or  the  claims  were-  narrower  than  the  actual 
invention  of  the  patentee,  provided  the  error 
has  arisen  from  inadvertence  or  mistake  and 
the  patentee  is  guilty  of  no  fraud  or  deception. 

Id. 

88.  A  patent  may  be  reissued  for  an  en- 
larged claim,  where  there  has  been  a  mistake, 
and  the  patentee  has  been  guilty  of  no  want 
of  reasonable  diligence  in  discovering  it,  and 
no  third  persons  have  in  the  mean  time  ac- 
quired the  right  to  manufacture  or  sell  what 
he  has  failed  to  claim,  and  the  reissue  covert 
no  more  than  the  actual  invention  ct  the 
patentee.  Id. 

39.  A  reissued  patent  is  invalid  where  it  is 
not  for  the  same  invention  as  the  original  pa- 
tent.   Freeman  v.  Asmus,  685 

40.  Claim  1  of  the  Asmus  reissued  patent 
8,204,  for  any  kind  of  blast  furnace  with  a 
closed  breast  having  a  slag  discharge  opening 
cooled  in  any  manner  or  to  any  extent  by 
water,  is  invalid,  as  the  original  patent  claimed 
only  a  slag  discharge  piece  or  cinder  block 
constructed  and  attached  in  a  specific  manner. 

Id. 

41.  Avoid  reissue  of  a  patent  does  not  affect 
the  original  application  upon  which  the  patent 
was  granted,  or  the  previous  patent.  Wash- 
bvrn  4b  M.  Jmg.  Co.  v.  Beat  *em  AU  Barbed- 
Wire  Co.  154 

PENAL   LAW.    See  Ooubts,  6;  Dbfini- 

TIONSy   2. 

PHOSPHATE. 

The  South  Carolina  Act  of  March  28,  1876, 
did  not  give  an  exclusive  right  to  the  Coosaw 
Mining  tk>mpany,  in  perpetuity  or  for  an  in- 
definite period,  upon  certain  conditions,  to 
mine  phosphate  rocks  and  deposits  in  the  beds 
of  the  navigable  waters  of  that  State.  Coosats 
Min.  Co.  V.  South  Carolina,  587 

PLEADING.     See    also    Adioraltt,    2; 
Cbbditobs'  Bill. 

1.  An  allegation  in  a  complaint,  that  the 
plaintiff  is  a  corporation  duly  organized  under 
the  laws  of  a  State,  sufficiently  discloses  its 
citizenship.    Dodge  v.  Tulleys,  501 

2.  An  allegation  that  a  party  is  a  resident 
does  not  show  that  he  is  a  citizen,  within  the 
meaning  of  the  Judiciary  Acts.  Southern  P. 
Co.  V.  Denton,  942 

8.  A  bill  which  sets  forth  the  title  of  the 
parties,  and  alleges  that  the  plaintiff  desires 
partition,  or,  if  this  cannot  be  done  without 
injury  to  the  parties,  a  sale  of  the  land  and  the 
division  of  the  proceeds,  and  prays  for  psrti- 
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Hon,  Is  in  proper  and  sofBdent  form  without 
aUeglog  spedu  reasons  for  partition.  WiUard 
y.  WiUard.  644 

4.  Neither  a  special  appearance  for  the  pur- 
pose of  objecting  to  the  Jurisdiction,  nor  an 
answer  to  the  merits  after  that  objection  has 
been  overruled,  is  a  waiver  of  the  objection. 
BtnUhem  P.  Co.  y.  Denton,  943 

5.  Where  the  want  of  lurisdiction  is  appa- 
rent on  the  face  of  the  petition,  it  may  be  taken 
advantage  of  by  demurrer,  and  no  plea  in 
abatement  is  necessary.  il 

6.  Where  the  fact  that  respondent's  father 
became  a  naturalized  citizen  of  the  United 
States  while  respondent  was  a  minor  is  well 
pleaded,  a  demurrer  to  the  pleading  admits 
that  fact    Boyd  v.  Nebroika,  Thayer,        108 

7.  To  support  defendants'  claim  to  protec- 
tion as  bona  fide  purchasers,  the  denial  of  no- 
tice of  plaintiflTs  claim  of  title,  alleged  in  the 
answer,  must  relate  both  to  the  time  when  the 
deed  was  delivered  and  to  that  when  the  con- 
sideration was  paid.    McDonald  v.  BeUUng,  788 

8.  Where  the  purchase  for  a  certain  price 
and  the  delivery  of  a  deed  were  at  the  same 
time  and  parts  of  one  transaction,  and  are 
BO  alleged  m  the  answer,  the  denial  of  notice 
until  defendants  had  made  the  purchase  is 
eauivalent  to  a  denial  of  notice  at  Uie  delivery 
ox  the  deed.  Id. 

9.  A  defendant  In  a  suit  for  the  infringe- 
ment of  a  patent,  who  relies  upon  a  want  of 
knowledge  on  his  part  of  the  actual  existence 
of  the  patent,  should  allege  that  defense  in  his 
answer.    SeseUmi  y.  Bomadka,  009 

10.  In  a  suit  in  the  United  States  Circuit 
Ck>urt  for  the  District  of  Nebraska,  a  general 
denial  in  the  answer  puts  in  inue  the  allega- 
tion, in  the  petition,  of  the  citizenship  of  uie 
parties.    Boberte  y.  Lewie,  579 

""I.  Belief  not  conformable  to  the  case  made 
by  the  bill  cannot  be  mnted  under  the  prayer 
for  general  relief.  J&nl  y.  LaJoe  Superior 
Ship  Oanai^  B.  &  1.  Co.  862 

12.  Rdief  consonant  wM  the  facts  set  out 
in.  and  agreeable  to  the  case  made  l^,  a  bill  in 
equity,  may  be^  properly  granted  under  the 
prayer  of  the  bill  for  gmeral  relief.  T)^  v. 
Sofxige,  82 

PLEDOE.    See  also  FAOTOBa. 

An  agreement  of  a  pledgee  of  securities,  that 
the  proceeds  arising  from  their  sale  or  recov- 
ered therefrom  are  to  be  api^kl  to  pay  off  the 
notes  of  the  pledgor,  subject  to  the  repayment 
of  moneys  expended  by  the  pledgee  in  prose- 
cuting claims  or  sellioe  the  securities,  is  not 
a  contract  on  the  part  of  the  pledgee  to  prose- 
cute or  sell  the  securities  mentioned  in  it,  at 
his  own  risk  and  expense.  Ouher  w.  Wilkin- 
eon,  C76 

POLICE. 

U.  S.  Bey.  Stat.  §854.  relating  to  the 
District  of  Oohimbia,  prescribing  the  qualifi- 
cations of  persons  eligible  for  appointment  on 
the  police  force,  was  repealed  ifj  the  Act  of 
Congress  of  June  11, 1878  (20  Sut  at  L.  102). 
District  ef  Mwnbia  y.  Button,  60 
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POSTOFFICE.    See  also  Oouxm  M. 

1.  The  wboletbeoryof  theAAcf 
of  1883  is  that  every  postmaaterabattnecnva. 
salary  dependent  upon  and  regnlaaed  by  tk» 
amount  d  business  done  at  bis  ollkMu  ifmitai 
Statee  y.  Wileon^  at 

2.  Where  a  postoflioe  had  been 
from  one  of  the  fourth  claas  to  ene  oC  the 
dass,  and  the  salary  of  the 
been  correspondingly  changed  and 


one  who  was  then  perfonning  tbe  duties  of 
postmaster  at  that  office  became  entitled  to  the 
salary  thus  increased,  althoo^  tbe  PreaideBt 
did  not  commission  him  as  a  third-ciaas  jpoft- 
master  until  some  months  theieafler.  Sock 
salary  could  not  be  affected  bj  an  otdcrof 
the  sixth  auditor.  iC 


8.  U.  H.  Bev.  SUt  §8894,aa 
the  Act  of  Congress  of  Sept  19.  1800, 
ing  from  the  mails  drculaia^ 
eta,   concerning  lotteries,  la  conaiilirtkjnaL 
Ex  parte  Bapier,  98;  Homer  t.  Untied 


vm 


OKfied  in  tkt 


4.  Under  the  power  vested  In 
establish  postofiBces  and 
may  designate  what  mesf  be 
nuol  and  what  excluded,  and 
facilities  of  the  mails  i(a  tbe 
matter  deemed  inlarions*  br  Ooogrsns 
public  moiala.    Jb  parte  Bapiet, 


disliibutiQn  ed 


PRESIDEHTIAL 

Blbctobs. 


BLBCnmB.    8e» 


PRINCIPAL  AND  AOBNT. 

If  an  agent  locates  tend  for  btwaelf 
he  ought  to  locate  for  hia  prindpel, 
equity  a  trustee  for  bis  pnndpaL 
Patrick, 


ia  in 

y. 


PRINCIPAL  AND 

MOBTOAOS,  7. 

1.  An  agreement  between  tbe 
principal  debtor  for  delay,  in  ofder 
charge  the  surety,  must  be  an 
ing  a  valid  consideration  and 
upon  the  partiea.     Oordon  w» 
nirdNaLBank. 

2.  If  a  creditor,  by  poaltlyn 
tbe  principal  debtor  and  witboat  tbn 
of  the  surety,  extends  tbe  time  of  pn 
the  principal  debtor,  be  tber^  ~ 
surety,  even  if  tbe  relation  or  princiiini 
surety  has  been   created,   lo  tbe 
knowledge,  since  tbe  time  of  tiM  original 
tract     (fiUon  MmL  L.  lae,  Ck  ▼.  "" 


Inlai 


PRISONERS.    See  Omfnux.  Law,  1. 

PROHIBITION. 

1.  The  writ  of  prohibition  pfovlded  Ibr  by 
(7.  8.  Bey.  Stat  §088,  is  tbecomaMn-law 
Its  office  is  to  prevent  an  nnlawfU 
of  lurisdiction,  and  not  to  a 
and  irregularities.    JBtparte 

2.  A  writ  of  prohibition  will  noC  lasne  i» 
prevent  a  district  court  of  tlie  UnHed  8aai«» 
from  proceeding  in  apelition  by  ownas  of  a. 

14t,  144, 14«,  144  r.  S. 
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ressel  for  a  timitation  of  liability,  such  pro- 
Deeding  being  within  the  Jnrisdi^on  of  the 
court.     Sk  parte  EngUt.  1004 

8.  Where  the  case  has  gone  to  sentence  and 
the  want  of  lurisdictlon  does  not  appear  upon 
tbe  face  of  the  proceedings,  the  granting  of  the 
^rit  of  prohibition,  whidi  even  if  of  right  is 
not  of  course,  is  not  obligatory  upon  the  court; 
and  tbe  party  applying  may  be  precluded  by 
acquiescence  from  obtaining  it.  Ess  parte 
Cooper^  232 

4.  Tbe  right  to  appeal  from  a  decree  of  con- 
demnation, oy  the  District  Court  of  Alaslca,  of 
a  British  vessel  for  illegally  catching  seals, 
prerents  the  remedy  by  prohibition  against  eo- 
torcement  of  the  decree  on  the  ground  that  it 
was  made  without  jurisdiction,  where  the  dis- 
trict court  found  as  a  fact  that  the  offense  was 
committed  within  the  waters  of  Alaska,  and 
the  libelee  neglected  to  procure  findings  as  to 
tbe  exact  loouity  of  the  offense.  Id. 

5.  An  application  to  stay  the  enforcement  of 
a  decree,  made  three  years  after  its  rendition 
and  after  an  appeal  therefrom,  by  writ  of  pro- 
hibition, will  not  be  eranted  unless  upon  an 
irresistible  case  and  adequate  reason  shown  for 
the  delay,  particularly  not  where  such  inter- 
Tention  involves  the  determination  of  public 
questions,  action  in  reference  to  which  is  ap- 
propriately confided  to  other  departments  than 
the  JudiciaL  ^  Id. 

PUBUCAnOll.   SeeCoNSTiTUTiOHAL 
Law»Sl 

PUBUC    LANDS.     See  also  Impbove- 
MBHTB,  1;  MniBS,  10. 

1.  By  public  land  is  meant  such  land  as  is 
open  to  sale  or  other  disposition  under  general 
laws.  Land  to  which  any  claims  or  rights  of 
others  have  attached  does  not  fall  within  the 
designation  of  public  land.  Bardon  v.  North- 
ern T.  B.  Co.  806 

8.  Grants  of  pubUc  lands  to  railroad  com- 
panies by  the  words  '*  there  be  and  hereby  is 
granted"  are  grants  in  praeenti,  transferring  a 
present  tiUe  which  attaches  to  (be  lands  when 
identified,  as  of  the  date  of  the  grant.  United 
JStatesY.  Hout^em  F.  R  Oq.  1091 

8.  The  intent  of  Congress  in  railroad  land 
grants  is  that  such  grants  shall  operate  at  a 
fixed  time  and  shall  take  only  such  lands  as  at 
that  time  are  public  lands  and  therefore  grant- 
abte  by  Congress,  and  is  not  a  floating  author- 
ity to  appropriate  all  tracts  within  the  specified 
limits  which  at  any  subsequent  time  may  be- 
come public  land.  Id. 

4.  The  filing  of  maps  in  sections  of  the  line 
of  tbe  Atlantic  &  Pacific  Railroad  Company  is 
a  compliance  with  the  statute  requiring  a  map 
of  iU  definite  location  to  be  filed.  So,  the 
filing  of  a  map  of  definite  location  for  a 
greater  distance  than  the  limit  of  the  grant 
18  good  as  a  map  of  definite  location  to  such 
limit  Id. 

6.  Under  the  Act  of  Congress  of  May  15. 
1866,  granting  lands  to  the  State  of  Iowa  to  aid 
in  the  construction  of  certain  railroads,  the 
title  of  tbe  railroad  company  to  the  land  at- 
tached at  the  time  of  the  filing  of  the  map  of 


definite  location  of  the  railroad.    Sioux  Oitj^ 
<k  I.  F,  Town  LotdL.Co.  v.  Griffey,  64^ 

6.  The  United  States  can  proceed  by  bill  ii^ 
equity  to  have  a  fodicial  decree  of  nullity  and 
an  Older  of  cancelation  of  a  patent  for  land 
issued  in  mistake  or  obtained  by  fraud,  where- 
the  government  has  a  direct  interest  or  is  un- 
der an  obligation  respecting  the  relief  invoked. 
8an  Fedro  <k  0.  d.  A.  Co.  v.  United  States^ 

911 

7.  The  Act  of  Congress  of  June  8,  1878,  in^ 
relation  to  selling  public  lands  valuable  chiefiy 
for  timber  or  stone,  which  forbids  the  acquir- 
ing of  the  title  by  one  person  for  tbe  benefit  of 
another,  does  not  limit  the  dominion  which  the 
purchaser  has  over  the  land  after  its  purchase 
from  the  government,  or  restrict  his  power  of 
alienation.     United  States  v.  Budd,  884 

8.  Lands  are  not  excluded  from  sale  as  tim- 
ber and  stone  lands,  under  the  Act  of  Con^ress- 
of  June  3, 1878,  because  in  the  future  by  large 
expenditures  of  money  and  labor  they  may  be 
rendered  suitable  for  cultivation.  It  is  enough 
that  at  the  time  of  their  purchase  they  are  not 
fit  therefor.  Id. 

9.  In  the  absence  of  fhtud  or  some  other  ele- 
ment to  invoke  the  jurisdiction  and  power  of  a. 
court  of  equity,  the  determination  of  the  land 
officers  as  to  the  fact  whether  the  given  tract 
is  or  is  not  fit  for  cultivation  is  conclusive. 

Id. 

10.  The  Act  of  Congress  of  March  8, 1877, 
in  relation  to  the  Hot  Springs  Reservation,  and 
creating  a  commission,  which  provided  that 
no  claim  should  be  considered  which  had  ac- 
crued since  April  24, 1876,  referred  to  claim» 
to  the  land  then  existing,  and  not  to  independ- 
ent claims  acquired  thereafter,  and  did  not 
prevent  one  from  assigning  his  interest  in  a. 
claim  to  the  land  after  that  date.  €foode  v. 
Oaines,  654 

Conflictinir  grm^tu  or  el»ime« 

11.  A  grant  of  public  lands  only  applies  to 
lands  which  are  at  the  time  free  from  existing 
claims,  in  the  absence  of  any  express  provi- 
sion indicating  otherwise.  Banrdon  v.  Northern 
F.  B.  Co.  806. 

12.  When  the  right  to  a  patent  of  public 
land  exists,  the  full  equitable  title  has  passed 
to  the  purchaser,  with  all  the  benefits,  immu- 
nities, and  burdens  of  ownership;  and  no  third 
party  can  acquire  from  the  government  inter- 
ests as  airainst  hinx  Beneon  Min,  d  S.  Oo,y. 
Alta  Min.  d  8.  Co,  76» 

18.  Where  two  railroad  companies  have 
conflicting  grants  of  public  lands  in  pra- 
eenti,  each  of  whose  lines  of  definite  location 
has  been  approved  by  the  land  department,  the 
grant  older  in  date  takes  the  land,  without  re* 
gard  to  the  time  when  the  maps  of  definite  lo» 
cation  are  filed.  Vnited  Statet  v.  Southern  P» 
B.  Co.  1091 

14.  Although  the  Act  of  Congress  of  1871 
granting  lands  to  the  Southern  Paidfic  Railroad 
Company  bestowed  the  same  rights,  grants, 
and  privileges  as  were  granted  to  the  Atiantic 
&  Pacific  Kailroad  Company  by  the  Act  of 
1866,  that  does  not  operate  to  make  the  latter 
grant  take  effect  by  relation  as  of  the  date  of 
tbe  prior  grant,  and  thus  subject  the  grants  to 
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the  two  companies  to  the  inle  coDtroUine  con- 
temporaneous grants.  United  StaUi  ▼.  aoulh- 
ern  F.  B.  Co.  1091 

15.  The  proviso  to  the  Act  of  Congress  of 
1871  granting  lands  to  the  Southern  Facific 
Kailroad  Company,  to  the  effect  that  nothing 
in  the  grant  to  that  company  shall  affect  or  im- 
pair other  grants,  does  not  enlarge  the  grant 

Id, 

16.  Whatever  title  or  right  the  Southern  Pa- 
cific Railroad  Company  might  acquire  hy  a 
prior  filing  of  its  map  was  a^lutely  displaced 
when  the  Atlantic  &  Pacific  Railroad  Com- 
pany's map  was  filed,  to  lands  within  the  lim- 
its of  the  grants  to  both  companies,  the  grant 
to  the  Atlantic  &  Pacific  Company  being  of  a 
prior  date.  Id, 

17.  No  one  but  the  grantor  can  raise  the 
question  of  a  breach  of  a  condition  subsequent 
in  a  grant  of  public  lands.  Id, 

18.  A  grant  Of  lands  to  a  railroad  company, 
providing  that  it  shall  not  affect  or  impair  the 
rights  of  another  company  to  which  a  prior 
^ant  had  been  made,  is  ineffectual  to  convey 
lands  included  in  the  earlier  grant,  even  when 
a  forfeiture  of  the  earlier  grant  is  enforced  by 
reason  of  failure  to  perform  its  conditions, 
while  all  the  conditions  of  the  latter  grant  are 
complied  with.  Id, 

19.  None  of  the  indemnity  lands  included 
within  the  grants  of  the  Atlantic  &  Pacific 
Railroad  Company  can  pass  to  the  Southern 
Pacific  Railroad  Compuiy  under  its  grant, 
which  provides  that  it  sbaU  '*  in  no  way  affect 
or  impair  the  rights,  present  or  prospective,  of 
the  Atlantic  &  Pacific  or  any  other  railroad 
company,"  although  the  grant  to  the  Atlantic  «& 
Pacific  was  forfeited  because  it  failed  to  do  any 
woriL  to  comply  with  the  condition  of  the 
grant     United  8tate$  v.  Colton  M.  ds  L.  Ch, 

1104 

20.  That  a  pre-emption  entry  was  canceled 
after  the  date  of  a  railroad  errant  did  not  bring 
the  land  pre-empted  under  the  operation  of  the 
grant    Bmdon  v.  Northern  P.  B,  Co,        806 

21.  Land  upon  which  one  had  made  a  pre- 
emption claim  in  1855,  and  subseauently  tiled 
bis  declaration  of  settlement,  and  by  whose 
heirs,  after  his  death,  payment  of  the  purchase 
price  was  made,  and  to  them  a  receiver's  re- 
ceipt therefor  given,  and  a  certificate  of  entry 
issued  to  them,  was  severed  from  the  mass  of 

fublic  lands  so  as  not  to  pass  to  the  Northern 
^acific  Railroad  Company  by  the  land  grant  of 
1864.  2d. 

22.  Where  the  government  has  issued  its 
patent  for  public  land  to  one  having  a  pre- 
emption right  which  has  attached  thereto,  and 
has  receivS  payment  therefor,  no  one  but  the 
government  can  inquire  into  the  bona  fides  of 
the  transaction.  Sioitx  City  4b  I,  F.  Town  Lot 
^  L.  Co,  V.  Griffey,  64 

28.  Where  a  homestead  right  had  attached 
to  land  before  the  title  thereto  had  passed  to 
the  State  imder  a  railroad  grant,  it  was  ex- 
cepted out  of  the  grant  as  much  as  if  it  had 
been  excluded  there&om  by  metes  and  bounds. 

Id, 


I^UOBtJM. 
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See  Pabliamxntabt  Law,  1. 2. 


QUO  WARRAHTO. 

In  Nebraska  in  a  proceeding  hi  gu^ 
to  oust  the  incumbent  from  an  oflloe  aad  i» 
stall  the  relator  therein,  if  the  attoroey-geoenl 
refuse  to  file  the  information,  the  relator  asf 
obtain  leave  to  prosecute  it  in  the  name  of  tht 
State,  but  in  his  own  behalf.  Bofd  w.  S*- 
braeka^  Thayer, 


RAILROADS,     See  also    Cosfudt 
Laws,  1;  Cohtracts,  10;  Emikkkt  Do* 
KAiN,  3:  Nbougencb.  1;  Taxbb.  8-4A. 


1.  Neither  the  Legislature  nor  railroad 
missioners  can  arbitrarily  determine  io  wA\ 
what  shall  constitute  ordinary  care  o 
able  prudence  in  a  railroad  companj  ata< 
ing.  Each  case  must  stand  upon  its  own 
its,  and  the  question  is  ordinarily  one  for  tfci 
jury  to  determine.  Grand  Trumk  B,  C^  ^. 
me,  4n 

2.  The  fact  that  a  statute  proTidea  for  ob- 
tain precautions  at  a  railroad  croaiing  wS  Ml 
relieve  a  railroad  company  from  adopting  woA 
other  measures  as  public  afetj  and  comiaoa 
prudence  dictate. 

8.  Under  a  contract  for  the  loint  nae  by 
sor  and  lessee  of  a  railroad  and  terminal  ~ 
ities,  the  lessee  has  a  right,  atitsopdoo,  to 
ploy  its  separate  switching  crews  and 
Its  own  switching  enj^nei  in  the  jarda  of 
lessor,  under  supervision,  direction,  and 
trol,  however,  of  the  yard  master  or  other 
erly  constituted  ofilcer  or  agent  of  tlM 
and  subject  to  the  orders  and  inAzoctaoos  of 
such  yardmaster  or  officer  or  agent  Ckiemft, 
B,L  dt  P.B.C0.  V.  Denmr  Ik  B,  G.KQk 


the 


4.  The  work  of  cleaning  cara  br  a  1 
the  joint  use  of  a  railroad,  indiwng 
facilities,  should  be  done  by  the  lesK>r.witk  is 
own  utensils,  but  the  track  facilities  aboold  bs 
furnished  by  the  lessee.  If  tb«  fc— at  derim 
further  faduties,  it  should  give  nocioa  to  tht 
lessee  of  its  desire:  and  if  the  knee  negtectsor 
refuses  to  construct  such  fMilitieB,  te  kane 
may  construct  the  same  and  have  the  rigks  u 
use  and  remove  them  during  tlM  tatm  oif  tkt 
contract  M. 


6.  A  railroad  corporation  baa  no 
lease  its  railroad  and  franchise  for  a 
999  years,  unless  expreMly  anlborlaed  kv  te 
State  which  created  it.  8t,  Loui$,  V.dkT.B. 
B  Co.  y.  Terre  Baute  dbI.B.O$.  M 

6.  The  Indiana  statute  of  Fet>.  2S.  1801,  aa 
thorizing  consolidation  of  railroada  and  ea» 
tracts  between  them  for  tranapQHrtatkm,  dU 
not  authorize  one  railroad  oorporatioQ  to  sakt 
a  perpetual  lease  of  its  railioaa  to  aootker  vi^ 
road  corporation.  ft 

7.  TheriinoissUtuteofFeb.16,1866«wkfa* 
provides  that  any  lease  l^a  raflroad  confaav 
of  Illinois,  made  without  the  written  ooowat  cf 
the  Illinois  stockholders,  shaO  be  voM.was  f«r 
their  benefit,  and  did  not  prevent  an  exeeas  cf 
the  exercise  of  such  powers  from  being  lailJiil 
or  made  good  by  estoppel  K 

8   A  lease  of  a  railroad  wiUi  Ita 
facilities  should  not  be  oonstmed  as 

lease  of  such  tennina]a,wiibo«l( 

i4t.  144,  itf«  iM  r.  a 


RE.Ui  PKOPJfiRTY— Removal  of  Causes. 


^anciiage  to  that  effect.    Chicago,  R.  1,  dt  P. 
R.  Uo.  V.  Denver  d  B.  Q.  B.  Co.  277 

9.  AnezceptioD  of  the  ''shops  at  Burobam," 
in  the  general  sraDting  clause  of  a  contract  for 
the  joint  use  of  a  railroad,  should  be  construed 
to  include  all  of  the  property  at  Bumham, 
'Which  was  purchased  and  mostly  used  for  the 

•<:on8tniction,  repairing,  and  equipment  of  roll- 
ing^tock.  Id, 

10.  Under  the  Kentucky  law  of  1B58  giving 
authority  to  railroad  companies  in  that  Slate  to 
lease  other  railroads,  provided  the  road  so 
leased  shall  be  so  connected  as  to  form  a  con- 
tinuous line,  it  is  enough  that  by  the  lease  the 
connected  roads  form  a  continuous  line,  and  it 
is  not  essential  that  the  leased  line  be  an  exten- 
sion from  either  terminus  of  the  lessor's  road. 
It  was  not  intended  to  prevent  a  company  with 
a  long  road  from  leasing  branches.  Hancock 
▼.  LouieviUe  ik  N.  R.  Co.  _        755 


REAL  PROPERTY. 

1 .  A  certified  copy  of  a  will  proved  in  Ohio, 
recorded  in  Illinois,  is  not  notice  as  in  cases  of 
^eeds  or  other  instruments  concerning  real  es- 
tate, without  a  certificate  by  the  proper  officer 
showing  that  the  will  had  oeen  executed  and 
proved  agreeably  to  the  laws  of  Ohio.  Lewis 
-V.  Bamhari,  621 

2.  The  book  of  land  entries  kept  in  the  office 
ofthe  clerk  of  a  county  in  IlHnois,  and  fur- 
oiished  by  the  auditor  to  that  officer  for  the  pur- 
poses of  taxation,  is  not  constructive  notice  of 
its  contents  to  subsequent  purchasers  of  lands. 

Id. 

RECEIVERS.    See  also  Banks,  7;  Coitbts, 
14. 

1.  A  receiver  of  a  railroad  does  not,  simply 
t)y  virtue  of  bis  appointment,  become  liable  up- 
<on  the  covenants  and  agreements  of  the  rail- 
road company.  He  is  entitled  to  a  reasonable 
lime  to  elect  whether  he  will  adopt  a  lease  or 
dretum  the  leased  property.  Quincff,  M.  4b  P. 
R.  Co.  y.  Humphreye,  682;  Si.  Joeeph  ds  St.  L. 
J?.  Co.  ▼.  Humphreye,  640 

2.  A  receiyer  of  a  railroad  company,  who  in 
41  reasonable  time  surrenders  another  railroad 
which  has  t)eeD  leased  to  the  company  of  which 
he  is  receiver,  is  not  liable  for  the  rentals  of 
the  leased  railway,  where  the  cost  of  its  main- 
tenance before  such  surrender  exceeded  its  total 
•earnings.  Such  rentals  are  not  payable  in 
preference  to  mortgages  on  the  property  in  the 
hands  of  the  receiver.    Quiney  A  M.  P.  R.  Co. 

'  T.  Humphreys,  682 

8.  The  court  is  not  bound  to  direct  the  re* 
•ceiyer  of  a  railroad  to  adopt  a  lease  to  such 
road  of  another  railroad,  and  pay  the  rent  and 
thus  inflict  a  loss  on  the  former  road,  out  of 
whose  money  or  property  alone  the  rent  could 
be  paid,  where  the  adoption  of  the  lease  and  the 
operation  of  the  leased  road  would  be  a  burden 
•on  the  property  in  the  hands  of  the  receiver. 
St,  Joeeph  d  St.  L.  R.  Co.  y.  Humphreys,    640 

4.  A  receiver  appointed  by  a  state  court  does 
tiot  make  himself  a  party  to  a  suit  in  the  United 
'States  Supreme  Court  by  the  employment  of 
•counsel  to  argue  the  case  in  the  latter  court, 
•or  by  sending  the  remittitur  from  that  court  to 
the  circuit  court.    Pendleton  y.  RusfteU,       674 


5.  A  receiver  appointed  by  a  state  court  csn* 
not  defend  an  action  in  a  Federal  court  without 
the  express  authori^  of  the  court  whose  offi> 
cer  he  is,  so  as  to  bmd  any  property  or  eJBTects 
in  his  hands  as  receiver.  Id. 

6.  The  Act  of  Congress  of  March  8, 1887,  as 
amended  in  1888,  which  provides  that  a  re- 
ceiver may  be  sued  without  the  previous  leave 
of  the  court,  applies  to  a  suit  which  was  com- 
menced Sept.  8.  1887,  for  an  injury  inflicted 
Jan.  6. 1887.     TexasdsP.  R  Co.  y.  Cox,     829 

RECORD.    See  CbiminaIi  Ljlw,  7;  Rbal 
Propkbty,  1. 

RECTOR.    See  Aliens,  1. 

REFERENCE. 

In  cases  referred  to  a  master  to  state  an  ac- 
count, depending  upon  an  examination  of 
books,  upon  the  oral  testimony  of  witnesses, 
and  upon  the  opinions  of  an'  expert,  his  con- 
clusions have  every  reasonable  presumption  in 
their  favor,  and  are  not  to  beset  ^de  or  modi- 
fled  unless  there  clearly  appears  to  have  been 
error  or  mistake  on  his  part   Camden  y.  Stuart, 

868 

REMOVAL  OF  CAUSES.    See  also  Ac- 
tion OR  Suit,  7. 

1.  In  order  to  authorize  the  removal  of  a  cause 
from  a  state  court  to  the  United  States  circuit 
court  on  the  ground  of  the  diverse  citizenship 
of  the  pa/ties,  the  record  must  show  that  such 
diverse  citizenship  existed  both  at  the  com- 
mencement of  the  suit  and  when  the  removal 
was  asked.    Kellam  v.  Keith,  644 

2.  A  cause  was  not  pending  in  the  courts  of 
the  Territory  of  Dakota  at  the  time  North  Da- 
kota was  admitted  as  a  State,  so  that  it  was 
transferred  to  the  United  States  District  Court 
for  that  District  by  force  of  the  Act  to  enable 
that  State  to  be  admitted  into  the  Union, 
where,  after  judgment,  the  steps  reauired  bj 
the  laws  of  that  Territory  for  obtaining  a  new 
trial  had  not  been  taken  within  the  time  re- 
quired by  such  laws,  and  were  not  pending  at 
the  time  of  the  admission  of  such  State.  Woi- 
peU  y.  Northern  P.  R  Co.  409 

8.  Where  a  cause  could  only  have  been  ve^ 
moyed  because  of  an  alleged  separate  cause  of 
action  against  one  of  the  defendants,  the  cause 
should  be  remanded  to  the  state  court  upon  a 
settlement  of  the  controversy  between  the  plain- 
tiff and  him.    Torrenee  y.  Shedd,  628 

4.  A  suit  for  partition  of  land  cannot  be  re- 
moved from  the  state  court  into  the  United 
States  circuit  court  upon  the  petition  of  plaintiff 
and  one  of  numerous  defendants,  where  the 
controversy  between  them  relates  only  to  the 
title  in  an  undivided  share  of  the  land,  and 
cannot  be  determined  without  the  presence  of 
the  other  defendants.  Id, 

5.  A  defendant  cannot  make  an  action  sev- 
erid  which  a  plaintiff  has  elected  to  make  joict 

Id, 

6.  Where  the  plaintiff  in  a  suit  is  a  corpora- 
tion created  by  an  Act  of  Congress,  the  suit  in 
one  arifling  under  the  laws  of  the  United 
States,  and  may  be  removed  by  the  defendant 
for  trial  from  the  state  court  into  the  circuit 
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eourt  of  the  United  States.    Butler  y.  Nation^ 
ml  Home  for  DieahUd  Vciunteor  Soldiers,     846 

7.  Where  the  obleci  of  the  soit  is  to  con- 
demn and  appropriate  to  the  public  use  a  single 
lot  of  land,  the  controversy  is  not  divisible  be- 
cause the  two  defendants  own  distinct  interests 
and  may  be  entitled  to  separate  damages;  and 
therefore  one  of  them  cannot  remove  the  cause 
as  to  himself  alone  from  the  state  court  to  the 
circuit  court  of  the  United  States.  BeUaire 
T.  Baltimore  dsO.  B.  Oo.  910 

BESEBVATIOH.    See  0ohtract8»  5. 

RULES. 

Amendment  to,  see  Appendix  I.  for  Rule 
67  as  amended. 
See  Appendix  IIL  for  Rule  82  as  amended. 

SALE.    See  also  Crops;  Mobtoagb,  10, 11. 

1.  A  provision  in  a  contract  for  the  sale  of 
machinery,  that  the  vendee  shall  be  aDowed 
to  test  the  machinery  before  accepting  it,  is 
waived  by  the  vendee's  giving  a  mortgage 
thereon,  after  having  used  and  operated  it 
Van  Winkle  t.  Orotoell,  880 

2.  A  conrignee  who  had  notloe  that  a  draft 
hsd  been  drawn  by  the  owner  against  the  goods 
consigned  and  had  been  indorsed  to  the  plain- 
tiff, several  hours  before  the  goods  were  sold 
by  the  consignee,  does  not  occupy  the  position 
0^  an  innocent  purchaser  of  the  goods.  Meane 
V.  Bank  of  Bandall,  1107 

SEALS.    See  AniiTRATffT,  4. 

SERVICE.    See  Appeal  and  Erbob,  S5, 
56;  OoBPORATioNS,  18;  Wbit  ahd  Pbo- 


SET-OFF. 

1.  Where  mutual  obligations  have  grown 
out  of  the  same  transaction,  insolvency  on  the 
one  hand  Justifies  the  set-off  of  the  debt  due 
upon  the  other.    Seott  v.  Armetrong,       1069 

2.  Where  a  national  bank  becomes  insolvent 
and  its  assets  pass  into  the  hands  of  a  receiver 
appointed  by  the  comptroller  of  the  currency, 
a  debtor  of  the  bank  can  set  off  against  his  in- 
debtedness the  amount  of  a  claim  he  holds 
against  the  bank  if  the  debt  due  from  the 
bank  was  payable  at  the  time  of  Its  suspen- 
sion, but  that  due  to  it  was  payable  at  a  time 
subsequent  thereto.  IL 

SHIPPIHO. 

1.  Where  the  hirer  of  a  vessel  delivered  her 
back  to  the  owner,  who  accepted  her  for  the 
purpose  of  fitting  her  up,  this  stopped  the  run- 
ning of  the  rent  of  the  vessel  under  the  char- 
ter party.  La  Oompania  ffilbaina  d$  Nav,  v. 
Bpanieh-Ameriean  Light  d  P.  Co.  lOM 

2.  The  delivery  of  a  vessel  by  its  owner  to 
one  who  has  hired  it  is  in  legal  effect  the  adop- 
tion by  the  former  of  the  existing  charter- 
party,  and  a  waiver  of  his  previous  objections 
thereto.  Jd, 

8.  If  a  steam  vessel  has  been  brought  into 
extreme  danger  by  the  fault  of  a  sailing  ves- 
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sel,  the  steam  vessel  wlD  not  be  held  to 
for  any  error  of  judgment  at  the  time; 
ciallv  where  nothing  she   oovild  have 
would  have  averted  the  oolHdon,  and  ah 
everythingshe  could  to  that  end.     The 
Jacket  V.  Taeoma  Mitt  Co. 


dU 


4.  Where  there  is  no  special 
which  renders  a  change  of  course  oo  the  part  of 
a  sailing  ship  necessaiy  or  ex 
about  to  meet  a  steamship,  she  eaoaot  be 
cused  under  the  Kavigatioo  Rules  of  1885, 
de  28,  for  such  change  of  her  coarse  as  to  ( 
a  collision.  K 


H 


5.  The  absence  of  a  lookout  Ib  not 
where  the  presence  of  one  would 
availed  to  prevent  a  collision. 

6.  If  a  sailing  ship  and  steam  ship  ■ 
ceeding  in  such  directions  as  to  involve 
collision,  the  steam  ship  must  keep  cat  off  the 
way  of  the  sailing  sh^  and  the  latter  mmm, 
keep  her  course.  SL 

SPECIFIC  PEBFOBHAVCB. 

1.  Spedilc  performance  ia  not  off  abaoloto 
right,  rat  one  which  rests  eotirdT  in  JodUal 
d&cretion,  exercised  accordhiig  to  tlw  aetOed 
principles  of  equity,  and  not  aibitraifij  or  ca- 
priciously, and  always  with  refereoce  to  the 
facts  of  the  particular  case.  Piope  JQf]f .  Ck.  v. 
OormuUy,  414 

2.  It  is  the  duty  off  a  court  of  oqni^  lo  ss- 
fuse  aid  in  the  enforoomeotof  oncnnacfiMahif^ 
oppressive,  or  iniquitoas  cootrada^  mod  to  tara 
the  party  daimine  the  beneAt  of  sodi  coutnex 
over  to  a  court  of  law.  IL 


8.  A  court  off  equity  win  not  decne 
performance  of  a  contract  wbereiii  rtrfrodat. 
in  consideration  of  a  Hoeoae  to 
tents  belonging  to  plaintiff, 
port,  manufacture,  or  sell  any 
ered  by  certain  other  )iatent%  or  to  di^Mte  or 
contest  the  validity  of  such  pateata  or  plafatiCa 
title  thereto,  and  to  morallv  assiat  pWatlff  ia 
maintaining  pQbHe  respect  for  and  pn  iiotlt 
infringements  upon  toe  aame;  mod  fortkcr 
agrees  that  if  after  the  termioatkm  of  Us  V- 
cense  he  shall  continue  to  make,  mA,  or  waa 
any  noachine  or  part  thereof  oootaialog  aoek 
patented  inventions,  plaintiff  shall  have  Cka 
right  to  treat  him  as  an  infringer,  and  to  aaa 
out  an  injunction  against  him  witboiit  BoCiee. 

H. 

4.  A  contract  which  was  an  aitfttOy 
trived  snare  to  bind  a  person  in  a 
which  he  did  not  oompreheod  at  tba 
became  a  party  to  it  will  not  be  enforced  by  a 
court  of  equity.  ML 

5.  A  court  of  equity  will  not  refuse  lo  aU 
in  the  enforcement  of  a  cootraei  which  «aa 
fair  when  it  was  made,  by  reaaoo  of  aar  la- 
crease  in  value  since  the  cootract  waa  ■MR.of 
the  privilege  which  is  the  subject  of  tiM  coo- 
tract   FVankHn  Trisg.  Co,  v.  flwiijini,    7m 

STATES.    See  AuEm,  6;  BoamaBiiB^  $> 
8;  COTTBTS,  9;  NuiSAironb 


STATUTES.    See  also  Dum^  !•; 

TORS,  4. 

1.  A  law  found  in  the  aecretaiy  of 
office,  properly  autbentScated,  Is  beiyood 

14t.li4,14«,ll€r.8. 
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len^e,  where  the  Journal  of  the  flouse  showB 
Uiat  a  noalority  or  ouoram  of  its  members  was 
present  when  the  bill  was  passed,  and  that  the 
presence  of  that  quoram  was  determined  in  ac- 
oordance  with  a  valid  rule  of  the  House,  and 
that  a  majority  of  that  quorum  voted  in  favor 
of  the  bill.     United  Stata  v.  BaUin,  821 

2.  The  same  statute  may  be  in  part  constitu- 
tional, and  in  part  unconstitutional;  and  if  the 
parts  are  wholly  independent  of  each  other, 
that  which  is  constitutional  may  stand,  while 
that  which  is  unconstitutional  will  be  rejected. 
J'Uld  V.  Clark,  294 

8.  It  is  not  competent  to  show  from  the 
journals  of  either  House,  from  the  reports  of 
x;ommittees,  or  from  other  documents  printed 
by  authori^  of  Congress,  that  an  enrolled  bill 
as  finally  passed  contained  a  section  that  does 
not  appear  in  the  enrolled  Act  in  the  custody  of 
4he  state  department.  Id. 

4.  The  signing  by  the  Speaker  of  the  House 
•of  "Representatives,  and  by  the  President  of 
the  Senate,  in  open  session,  of  an  enrolled  bill, 
is  an  official  attestation  by  the  two  Houses  that 
aoch  bill  has  passed  Congress;  and  when  the 
bill,  thus  attested,  receives  the  approval  of  the 
r^resident,  and  is  deposited  in  the  public  ar- 
•chives,  its  authentication  as  a  bill  that  has 
passed  Congrees  is  complete  and  unimpeacha- 
We.  Id. 

5.  The  title  or  preamble  of  an  Act  mar  be 
Teeorted  to,  to  aid  in  the  construction  of  the 
Act,  when  any  ambiguity  exists.  Coomw  Min, 
Co,  T.  Savth  Carolina,  637;  Church  nf  Vie  Holy 
Trinity  Y.  United  States,  226 

0.  Statutes  should  receive  a  sensible  con- 
atruction,  such  as  will  effectuate  the  leprislative 
intention,  and,  if  possible,  so  as  to  avoid  an  un- 
just or  an  absurd  conclusion.    Lau  Ow  Bew  v. 
United  States,  ^  840 

7.  The  adoption,  in  a  local  law,  of  the  pro- 
Tisiocs  of  a  general  law,  does  not  carry  with  it 
the  adoption  of  changes  afterwards  made  in 
the  general  law.    Be  Heath,  858 

8.  Although  two  Acts  are  not  In  express 
terms  repugnant,  yet  if  the  later  Act  covers 
the  whole  subject  of  the  first  and  embraces 
new  provisions,  plainly  showing  that  it  was 
Intended  as  a  substitute  for  the  first  Act,  it 
will  operate  as  a  repeal  of  that  Act  District 
4jf  Columbia  v.  Hutton,  60 

9.  Where  two  Acts  are  repugnant  in  any  of 
their  provisions,  the  later  Act,  without  any 
repeahng  clause,  operates  to  the  extent  of  the 
repugnancy  as  a  repeal  of  the  first.  Td, 

10.  If  a  law  conferring  jurisdiction  is  re- 
pealed without  any  reservation  as  to  pending 
•cases,  all  such  cases  fall  with  the  law.  I^ational 
Baaeh.  Bank  v.  Peters,  545 

STAY.    See  Apfbal  ahd  Ebror,  91. 

4ST0LEH  PROPERTT.    See  Bonds,  1. 

STREET  RAILWAYS.    See  Taxes,  5. 

SUBCONTRACTOR.    See  Cozttraots,  8. 

SUBROGATIOH. 

Where  accommodation  Indorsers  give  a  mort^ 
gage  to  a  bank  to  secure  accommodation  in- 


dorsements, the  payment  of  one  of  the  notet 
thus  secured  by  the  makers  of  it  satisfies  the 
mortgage  in  regard  to  that  note,  and  the  mort- 
gage IS  no  longer  security  for  its  payment;  and 
the  makers  of  the  note,  wbo  were  primarily 
responsible  upon  it,  cannot  be  subrogated  to 
any  rights  under  the  mortgage,  nor  can  such 
mortgage  be  held  as  secunty  for  a  certificate 
of  deposit  which  the  mortgagors  do  not  in- 
dorse.    Underwood  v.  Metrowditan  Hat,  Bank, 
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SUBWAY     COMMISSIONERS.      See 

CoNTRAOTs,  19;  Elsctbical  Usb8  and 
Afpliances. 

SUGAR.    See  Dunss,  10. 

SUPREME  COURT  OF  THE  UNIT- 
ED STATES.    See  Coubts,  9,  10. 

SYNDICATE.    See  Mobtoagb.  4. 


See  also  Bonds,  6;  Contbaots, 


20. 


1.  The  Constitution  of  the  United  Sutes 
does  not  profess  in  all  cases  to  protect  property 
from  unjust  and  oppressive  taxation  by  the 
States.  That  is  left  to  the  State  Constitutions 
and  State  laws.  I^ew  Orleans  City  d  L,  R. 
Co.  V.  yew  Orleans,  121 

2.  Where  there  is  no  express  contract  against 
taxation  in  the  charter  of  a  corporation,  it 
takes  its  charter  subject  to  the  same  right  of 
taxation  in  the  State  that  applies  to  all  olber 
privileges  or  property.  Id, 

8.  A  State  has  power  to  tax  all  property 
bavins  a  situs  within  its  limits,  whether  em- 
ployed in  interstate  commerce  or  not.  Fieklen 
V.  Shelby  County  Taxing  Diet,  601 

4  A  tax  levied  only  upon  the  franchise  or 
business  of  a  foreign  corporation  is  not  a  tax 
on  interstate  commerce.  Horn  Silver  Min, 
Co.  V.  J^ew  Tor^s^  164 

5.  The  franchise  to  build  and  run  a  street 
railway  is  as  much  subject  to  taxation  as  any 
other  property.  New  Orleans  City  dt  L,  & 
Co,  V.  Hew  Orleans,  121 

6.  The  statute  of  New  York  does  not  require 
that  the  whole  business  of  a  foreign  corporation 
shall  be  done  within  the  State,  in  order  to  sub- 
ject it  to  Uie  taxing  power  of  the  State.  Horn 
Silver  Min.  Co.  v.  New  York,  164 

7.  The  Legislature  itself  cannot  he  held  to 
have  intended  to  surrender  the  taxing  power, 
unless  its  intention  to  do  so  has  been  declared 
in  clear  and  unmistakable  words.  New  Or- 
leans City  dt  L.  B,  Co.  v.  New  Orleans,        121 

8.  A  railroad  corporation  of  a  State  is  liable 
to  taxation  by  such  State  upon  its  receipts,  for 
the  mileage  within  the  State  from  transporta- 
tion by  continuous  carriage  from  a  point  in 
the  State  to  another  point  in  the  State,  but 
over  a  line  which,  in  its  course  between  those 

Soints,  passes  out  of  the  State  into  another 
tate  and  back  again  into  the  State.    Le/iigh 
Valley  B,  Co.  v.  Pennsylvania,  672 

9.  A  grant  to  branch  roads  of  a  railroad 
company,  of  all  the  powers,  rights,  and  privi- 
leges conferred  on  said  company  in  respect  to 
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Us  main  road  In  the  construction,  use,  and 
preservation  of  said  brancli  roads,  carries 
with  it  only  the  powers,  rights,  and  privileg;e8 
of  the  nmm  road  in  the  construction,  repair, 
and  operation  of  the  branches,  and  does  not  in- 
clude exemption  from  taxation,  which  was 
one  of  the  privileges  of  the  main  road.  Wil- 
mingion  d  W.  R  Co,  v.  AUbrook,  972 

10.  The  transfer  of  the  road  of  one  railroad 
company  to  another  does  not  make  it  such  an 
extension  of  the  main  road  of  the  latter  as  to 
bring  it  within  the  exemption  from  taxation 
which  by  its  charter  is  confined  to  ita  main 
road  alone.  Id. 

TELEGBAPH&    See  Contbaotb.  7. 
TEBBITOBT.    See  Aliehs,  1,  a 
TIME.    See  Coiitsaots,  (L 

TBEATT. 

1.  A  treaty  is  a  law  of  the  land,  whenever 
its  provisions  prescribe  a  rule  by  which  the 
rights  of  the  private  citizen  or  subject  may  be 
determined.    Ex  parte  Cooper,  )382 

8.  An  Act  of  Congress  is  a  law,  equally  with 
a  treaty,  and,  if  subsequent  and  conflicting 
with  the  treaty,  supersedes  the  latter.  Horner 
▼.  United  Stata,  266 

TRIAL.     See  also  AonoN  or  Suit,   6; 
Obiminal  Law,  1;  Eyidsncb,  7. 

1.  A  juror  who  has  conscientious  scruples 
which  prevent  him  from  standing  indifferent 
between  the  government  and  the  accused,  and 
from  trying  the  case  according  to  the  law 
and  the  evidence,  is  not  an  impartial  juror,  and 
may  be  challenged  for  cause.  Logan  v.  Unit- 
ed Staiet,  429 

2.  After  the  plaintiff  has  closed  his  testi- 
mony in  rebuttal  of  defendant's  testimony,  the 
right  of  defendant  to  introduce  testimony  is 
limited  to  the  new  matters  brought  out  in  the 
rebuttal.     Chateaugay  Ore  A  L  Co.  ▼.  Blake, 

610 

8.  Defendants  in  different  actions  cannot  be 
deprived  of  their  several  challenges  to  jurors, 
bv  tbe  order  of  the  court  that  the  cases  shall 
be  tiied  together.  Mutual  L.  Ins.  Co.  v.  Bill- 
f/ion,  706 

4.  In  felonies,  it  is  not  in  the  power  of  the 
prisoner,  eitber  by  himself  or  his  counsel,  to 
waive  the  rigbt  to  be  personally  present  during 
the  trial:  the  record  must  show  affirmatively 
tbe  prisoner's  presence  in  court.  Lewie  v. 
United  States,  1011 

5.  The  making  of  challenges  to  jurors  is  an 
essentia]  part  of  the  trial,  and  it  is  one  of  the 
substantial  rights  of  the  prisoner  in  a  felony 
case  to  be  brought  face  to  face  with  the  jurors 
at  the  time  when  the  cballenges  are  made.  Id. 

6.  Where  one  indicted  for  murder  volunta- 
rily pleads  guilty  and  thereby  submits  himself 
to  tbe  state  statute  authorizing  the  court  to  de- 
termine, by  the  examination  of  witnesses,  the 
tiegree  of  bis  guilt,  he  is  deprived  of  no  right 
or  privilege  within  the  protection  of  U.  8. 
Const.  14th  amend.    HaUinger  v.  Davis,    986 

7.  Under  U.  S.  Rev.  Stat.  §  1038,  any  per- 
1184 


846^ 


son  indicted  Tor  a  capital  offense 
insist  upon  having  a  list  of  the  witnenei  to 
product  on  the  trial,  delivered  to  him  stL 
two  entire  days  before  the  trial;  and  if  he  sea- 
sonably does  so,  the  trial  cannot  lawfully  pm- 
ceed  until  the  requirement  has  been  eowiffed 
with.     Ijogan  ▼.  United  States,  43 

8.  Where  in  a  criminal  case  defeadant  did 
not  object  to  certain  testimony,  but  it  was  ad- 
mitted in  the  way  suggested  and  hisigted  apes 
by  his  counsel,  and  £e  testimony  was  in  nf- 
erence  to  a  subordinate  matto*.  and  do  objec- 
tion was  raised  until  after  the  wicoeaa  had  left 
the  stand  and  the  trial  had  proceeded  at  samt 
length,  and  the  defendant  himself  tentifled  to 
similar  facta,  it  was  not  error  to  deaj  amocioa 
tOBtrike  out  the  testimony.  Benmm  t.  UmiM 
States,  9k 

9.  Where  defendant  in  his  answer  aeli  n^ 
payment  of  the  mone^  for  which  be  is  soed. 
but  in  his  opening  to  the  jury  on  the  trial  doc» 
not,  in  the  opinion  of  the  ooort,  state  fads  es- 
tablishing payment,  it  is  error  in  the  cooit  t» 
deny  him  the  privil^iie  of  showiof  thai  ht 
had  in  fact  paid  such  moneys,  where  he  aasMs 
the  court  that  he  daimed  in  his  opesin;  te- 
have  fully  accounted  for  and  paid  tbe  ai 
claimed  against  him.  BuUer  v.  Ati 
Home  for  Disabled  Volunteer  8oUtier9. 

10.  Where  the  trial  court  excludes 
of  a  custom,  on  the  ground  that  it  is  oAried  t» 
prove  a  lo<»l  custom  and  is  inadnaiasible  «» 
vary  a  contract  unless  it  was  known  to  both 
parties,  counsel  should  inform  the  oonri  that 
he  ofters  it  to  prove  a  general  custom,  if  thss 
is  the  case,  in  order  to  avail  himself  of  his  ex- 
ception to  its  exclusion.  Chateaugaf  Ore  Jt  L 
Go.  y.  Blake,  S» 

11.  A  request  for  a  ruling  that  upon  Hie  evi- 
dence introduced  the  plaintiff  is  not  entitled  «» 
recover  cannot  be  maae  by  the  dcfendaai,  as  a 
matter  of  right,  unless  at  the  dose  of  the  wkok 
evidence,  and  not  merely  at  the  dose  of  the 
plaintiff's  evidence.  Columbia  S  P.  S.  M.  Ck. 
V.  Batothome,  4ff^ 

13.  Where  the  substance  of  a  request  fdr 
an  instruction  to  the  jury  has  already  bera 
given  by  the  court,  the  refusal  of  the  cout  i» 
give  it  again  in  different  languase  is  not  erroc 
Grand  Trunk  B.  Ca.  v.  ifw;.487;  Jim  TarK 
L  E.  dh  W.  B.  Co.  v.  Winter,  71 

18.  Refusal  to  permit  the  plaintiff  to  go  i» 
the  jury  on  the  whole  case  is  proper  when  th» 
court  offers  to  submit  the  only  qoestion 

§laintiff  can  properly  ask  to  have 
'oplite  v.^  Hedden,  ^ 

Qoestions  for  court  or  Jiirj* 

14.  Whether  partners  in  a  nontradin^ 
were  estopped  to  deny  the  autboritT  of  a  o»^ 
partner  to  make  notes  in  the  name  of  the  trm 
18  a  question  for  the  jury.  Domlimg  ▼•  Ma^ 
tional  Exeh.  Bank,  7SS 

15.  Where  the  facts  are  undisputed  tha  lea- 
sonableness  of  a  notice  with  reaped  to  tins  H 
a  question  of  law  for  the  coozt.  Eamskmm  v. 
United  States,  SST 

16.  When  a  given  state  of  facU  Is  socb  thst 
reasonable  men  may  fairly  differ  opoa  thr 
question  as  to  whether  tbeie  was  negligcttoeor 
not,  the  determination  of  the  matter  ii  lor  tW 
jury.     Orand  Drunk  B.  Co.  v.  /ms»  48t 

14S,  144,  14i.  IM  C  ft. 
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VENDOR  AirO  PURCHASER.     Sei^ 
also  CoNTRAOTS,  8;  EaroppsL,  4. 

1.  Id  Arkansas  one  is  entitled  to  protectloi» 
as  a  bona  fide  purchaser  of  land  for  value, 
although  he  holds  under  a  quitclaim  deed, 
where  ne  did  not  bargain  for  a  quitclaim  deed 
and  he  paid  full  yalue  for  the  land.  McDon- 
ald y.  Belding,  78a 

2.  One  is  not  a  bona  fide  purchaser  of  land 
who  had  notice  in  fact  of  an  adverse  daim  to* 
the  grant,  and,  in  addition  thereto,  informa- 
tion suffldent  to  put  him  on  inquiry  as  to  the 
fraud  alleged  in  a  bill  of  complaint  to  set  aside 
the  patent  and  annul  the  title.  San  Fcdro  <t 
a  d.  A.  Co.  v.  United  8tate9.  911 

WAR.    See  Contragtb.  12. 

WARRANT.    See  AcnoN  ob  Suit,  7. 

WATERS.    See  also  Emoieiit  Domain,  8L 

1.  The  ownership  of  and  dominion  and' 
sovereignty  over  lands  covered  by  tide- waters, 
and  the  fresh  waters  of  the  Great  Lakes  within 
the  limits  of  the  several  States,  belong  to  the* 
respective  States  within  which  they  are  found, 
with  the  consequent  right  to  use  or  dispose  of 
any  portion  thereof,  when  that  can  be  done- 
without  impairment  of  the  interest  of  the  pub> 
lie  in  the  waters,  subject  to  the  right  of  Con- 
719  gress  to  control  their  navigation  for  the  regu- 
a.  That  trustees  divided  property  by  the  or- 1  lation  of  commerce.    IlKnoii  0.  B.  Co.  v. 


17.  Contributory  negligence  in  the  deceased 
In  an  action  against  a  railroad  company  for 
causing  death  by  its  negligence,  is  a  question 
of  fact  for  the  jury.  Id. 

18.  That  the  boss  or  foreman  of  a  railroad 
told  a  trackman  that  no  train  or  engine  would 
come  over  a  certain  bridge  until  a  certain  hour 
may  properly  be  taken  into  consideration  b^  the 

ry  in  determining  whether  he  was  negligent 
not  teeing  the  engine  which  injured  him 
while  he  was  crossing  the  bridge  before  that 
hour.    Northern  P.  &  Co,  v.  Amaio,         606 

19.  Whether  or  not  a  certain  article  of  im- 
ported goods  is  known  in  this  country,  io  trade 
and  commerce,  under  a  specific  name  which 
affects  the  amount  of  duty  on  it,  is  a  question 
of  fact  for  the  juryi  where  the  evidence  is  con- 
flicting.    Robertson  v.  Salomon,  560 

20.  Whether  a  lode  or  vein  exists  is  a  ques- 
tion f<r  the  Jury.    Iron  Silver  Min,  Co,  v. 
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TRUSTS.    See  also  Mobtoagb,  8;  Pbhtoi- 

PAL  AND  AGBNT. 

1.  If  one  obtains  the  title  to  land  by  artifice 
or  concealment,  equity  will  impress  upon  the 
land  in  his  hands  a  trust  in  favor  of  the  party 
Justlv  entitled  thereto,  and  will  order  the  trust 
executed  by  a  conveyance.     Felix  v.  Patrick^ 


dinary  method  of  sale  is  not  evidence  of  con 
apt  racy,  where  the  property  brought  fair  prices. 
Selling  in  blocks,  instead  of  suodividing  the 
property,  is  not  necessarily  evidence  of  fraud. 
Hammond  v.  Hopkins,  184 

8.  A  trustee's  purchase  cr  deal  in  the  trust 

groperty  for  his  own  benefit  or  on  his  own  be- 
alf,  directly  or  indirectly,  is  not  absolutely 
void;  it  is  only  voidable,  and  may  be  confirmed 
by  the  parties  interested,  directly  or  by  long 
acquiescence.  la, 

4.  Where  a  trustee  becomes  one  of  a  syndi- 
cate to  purchase  the  trust  property,  and  he 
does  not  conceal  that  fact,  and  the  sale  is  a 
prudent  one,  and  by  making  it  he  is  enabled 
to  effect  a  distribution  of  the  estate  without 
delay,  and  there  is  no  fraud  or  bad  faith  on  his 
part,  while  the  law  makes  the  sale  voidable 
at  the  election  of  the  eeituie  qve  trust  it  de- 
mands prompt  action  on  their  part  in  disaffirm- 
ing it.    Uoyi  V.  Latham,  259 

5.  Where  the  trustee  himself  reco^izes  the 
right  of  the  eeetuis  que  trust  to  set  aside  a  sale 
of  the  trust  property  in  which  he  is  interested 
as  one  of  the  purchasers,  and  gives  them  a  sat- 
isfactory statement  of  the  facts,  and  (^ivesthem 
time  to  make  their  decision  to  annul  the  sale, 
and  several  extensions,  and  several  years  have 
elaps^  and  the  property  has  largely  increased 
in  value,  and  material  witnesses  have  died,  and 
no  reason  is  given  for  their  delay, — such  delay 
amounts  to  a  ratification  of  the  sale;  and  an 
action  by  them  to  set  it  aside  should  be  dis- 
missed. Id, 


UNITED     STATES.       See    Bonds,    2; 

BOUJNDARXES,  8;  LiM TTATIOK  OF  AOTIONB, 

1. 

U.  S..  Book  86, 


BUnais,  1018' 

2.  The  bed  or  soil  of  navigable  waters  is  held 
hy  the  people  of  the  State  in  their  character  as^ 
sovereign  in  trust  for  public  uses  for  which 
they  are  adapted.  Id. 

8.  The  Legislature  of  Dlinois  cannot  deprive 
the  State  of  control  over  the  bed  and  waters  of 
the  harbor  of  Chicago,  and  place  the  same  in- 
the  hands  of  a  private  corporation.  Id, 

4.  The  city  of  Chicago,  as  riparian  owner 
of  the  grounds  on  its  east  or  lake  front,  be^ 
tween  tne  north  line  of  Randolph  Street  and 
the  north  line  of  block  twenty-three,  produced 
to  Lake  Michigan,  and  by  its  charter,  haa- 
power  to  construct  and  keep  in  repair  on  such 
kke  front,  public  landing-places,  wharves, 
docks,  and  levees,  subject  to  the  authoritv  of 
the  State  to  prescdbe  the  lines  beyond  which 
such  structures  may  not  be  extended  into  the 
navigable  waters  of  the  harbor,  and  to  such 
8ui>ervi8ion  and  control  as  the  United  States- 
may  rightfully  exercise.  Id. 

5.  The  riparian  proprietor  is  entitled  to  ac- 
cess to  the  navigable  part  of  the  water  on  the 
front  of  which  lies  his  land,  and  for  that  pur- 
pose to  make  a  landing,  wharf,  or  pier  for 
his  own  use  or  for  the  use  of  the  public.  Such 
right  terminates  at  the  point  of  navigability. 

6.  A  railroad  company's  tracks  constructed, 
on  land  reclaimed  by  it  from  Lake  Michigan, 
within  the  city  of  Chicago,  with  the  guard' 
and  crossings  required  specified  in  the  ordi- 
nance granting  the  right  of  way,  and  a  desig- 
nated breakwater,  with  necessary  works,  for 
protection  of  the  shore,  which  constructions^ 
were  made  under  authority  of  law  and  in  no* 
respect  interfere  with  any  osefol  freedom  in* 
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ibe  aseof  the  waters  of  the  lake  foroommeroe, 
— cannot  be  regarded  as  tA  encroachment  upon 
the  domain  of  the  State,  sach  as  to  require  the 
Interposition  of  the  court  for  their  removal,  or 
ior  any  restraint  in  their  use.  lUinoii  0,  B,  Co. 
T.  minoU,         ,.  1018 

7.  The  constraction  of  a  pier  or  the  ezten- 
«ion  of  any  land  into  navigable  waters  for  a 
railroad  or  other  purpoaes,  bjr  one  not  the 
•owner  of  lands  on  the  shore,  does  not  give  the 
builder  of  such  pier  or  extension,  whether  an  in- 
•dividual  or  corporation,  any  riparian  rights.  Id. 

8.  The  fact  that  the  land  which  the  city  of 
•Chicago  had  a  r^ht  to  fiU  in  and  appropriate 
by  virtue  of  its  ownership  of  the  grounds  in 
front  of  Uie  lake  had  tieen  flUed  in  by  the 
Illinois  Central  Railroad  Company  in  the  con- 
struction of  the  tracks  for  its  railroad,  and  for 
the  breakwater  on  the  shore  west  of  it,  did  not 
deprive  the  city  of  its  riparian  rights.  Id, 

9.  A  water  company  which  is  obliged  to 
furnish  a  dly  with  water  in  consideration  of 
its  exemption  from  taxation  is  no  longer  under 
such  obligation  after  such  exemption  is  with- 
drawn, but  may  charge  the  city  for  such  water. 
LouitmUe  Water  Oo.  v.  Clark,  55 

^ITHABVES.     See  EiaNBi!^  Doicadt,  2; 
Watbbb.  5. 

WILLS.    See  alao  Bbal  Pbofertt,  1. 

A  clause  in  a  will  which  directs  that  any 
notes  held  by  the  testator  at  his  death  against 
a  legatee  therein  shall  be  canceled  and  de- 
livered up  without  payment  thereof  does  not 
apply  to  or  include  notes  made  to  (he  testator 
between  the  date  of  the  will  and  his  death  by 
Jti  partnership  of  which  the  legatee  is  a  mem- 
ber, to  obtain  money  to  carry  on  the  business 
of  the  partnership,  and  secured  by  a  convey- 
■ance  of  property.     Waterman  v.  Alden,     198 

WITNESSES. 

1.  The  provision  of  U.  8.  Rev.  Stat.  §  858, 
4hat  the  laws  of  the  State  in  which  the  court 
4b  held  shall  be  the  mlea  of  dedsion  as  to  the 
competency  of  witnesses  in  the  courts  of  the 


United  States  in  tziali  at 


Soi^  and  admiralty,  has  no  apnlifBiisi 
mhial trials.    Loganr.  United kaim.    4 


Us 


Wkwmj  all 


Us 


2.  A  conviction  and  aentenea  Im  a 
court  can  have  no  effect,  b|f 
of  personal  disability  or  disi 
as  a  witness— beyond  the  limilB  oC  tiM 
which  the  Judement  la  lendered, 
statute  of  another  State  givea 
them. 

8.  The  fun  pardoB  by  a  , 
to  a  convict  after  lie  had  bo  ved  out 
imprisonment,  thenceforth  took 
qualifications  as  a  witness,  and 
competency  to  te^ify  to  any  tmtiB 
knowledge,  even  if  they  came  to 
ledge  before  his  disquamlcatioB 
moved  by  the  pardon. 

4.  On  cross-ezaminatioD  of  a 
be  shown  that  he  had   made 
statements  in  a  prior  suit,  withoiit 
the  prior  record  on  the  subJeoL 
Bedden, 

5.  It  was  not  error  to  receive  the 
of  the  wife  of  a  person  on  trial  te  miiide^ 
where  it  v^as  received  by  consait  d  Ui 
counsel  and  she  was  advised  l^  the  oout  Hhs 
she  need  not  testify  unless  she  aeatred  te  do  m 
BeneoHT.  United  Btaiei,  m 

6.  Where  one  of  two  peraoos  joi^ly  in- 
dicted is,  by  order  of  the  court,  tried  agpsnis 
ly,  the  otheris  a  competent  wtoeaa  for  the 
government.  Jl 

WRIT  AND  PROCESS.    See  also  Ooa- 

P0BATIQH8,  18. 

In  all  cases  in  whidi  a  personal  IfaliMlj  k 
soughtto  be  enforced  by  Judicial 
and  after  written  notice,  the  notibe 
personally  served  npoo  the  defrndaet 
the  territorial  Juriedictioo  of  tiM  coot  hf 
whose  order  or  judgment  hia  pffsoMJ  Mahiiiy 
is  to  be  ascertaued  and  fixed,  mleBa  ht  has 
agreed  in  advance  to  accept,  or  doaa  ia  fiMtee- 
cept,  some  other  form  of  aervioe  as  aoAciBBi 
WUien  v.  Sdigman^  M 
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